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WTOMINO  RT.  CO.  t.  IMTTER  et  §L 
(Supreme  Coart  of  Wromtng.   Dee.  l'4,  1917.) 

X&aKKNT  DOUAIN  <S=9l48— "JUST  COHFBnSA- 

tion" — Intebest. 
Under  Const,  art.  1,  |  83,  providing  that  pri- 
Tate  profKTty  shall  not  be  taken'  or  damaged 
without  just  compensation,  Gomp.  St.  1910,  {§ 
3847,  3848,  providing  that  the  commissioners  ap- 
pointed shaU  view  the  real  estate  to  be  taken 
and  certify  the  compensation  proper  to  be  made 
to  the  owner,  section  3849,  providing  that  the 
award  of  the  commissioners  may  be  reviewed 
within  30  days  and  that  if  no  sufficient  excep- 
tions be  filed  within  30  days  the  report  of  toe 
commisslonerB  shall  be  con&rmed,  and  section 
3854,  providing  that,  in  estimating  the  compen- 
sation for  all  property  actually  taken,  the  true 
value  thereof,  at  the  time  of  appraisement,  shall 
be  allowed  and  awarded,  "just  compensation" 
ic  the  equivalent  in  money  of  all  property  taken 
by  conde^ation  proceedings,  incfadfng  depriva- 
tion of  possession  of  the  owner  prior  to  the  ap- 
praiaunent,  and  no  interest  should  be  allowed 
nptm  the  amount  of  the  award  prior  to  the  filing 
of  the  report  of  the  oommiBsioners,  but  as  it  is 
the  daty  of  the  court,  where  no  exceptions  are 
taken  to  the  award  within  80  days,  to  af^  it, 
interest  shonld  be  allowed  on  the  award  from 
the  date  of  the  filing  of  the  commissioners'  re- 

Krt,  where  the  amount  of  the  award  has  not 
en  paid,  In  view  of  section  8858,  providing 
that  "on  money  loaned  or  due,  and  withheld  by 
wmreaKmable  dday  payment,  interest  shau 
be  allowed  at  the  rate  of  8  per  cent  per  annum," 
and  the  filing  of  subsequent  exceptions  could 
not  relieve  plaintiff  from  payment  of  the  inter- 
«Bt  at  such  rate. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Baries,  Just 
Compensation.] 

Error  to  District  Court,  Sberldan  Coun- 
ty; O.  H.  Parmelee,  Judge. 

Condemnatloii  proceedings  by  flie  Wyoming 
Ballway  Company,  a  corpo^tton,  against 
Joseph  Lelter  and  others,  surviving  trustees 
under  ttw  last  will  and  testament  of  Levi  Z. 
Letter,  deceased.  From  an  order  of  the  court 
allowing  tuterest  on  the  award  of  the  com- 
missioners, plaintiff  brings  error.  Judgment 
of  district  court  modified. 

H.  W.  Nichols  and  W.  T.  Alden,  both  of 
Chicago,  HL,  for  plaintiff  in  error.  Burgess 
&  Kutcher,  of  Sheridan,  and  Lacey  &  Lacey, 
of  Cheyome^  for  defendants  in  error. 

BEABD,  J.  The  plaintiff  In  error  desiring 
to  construct  a  railroad  over  and  across  certain 
lands  owned  by  defendants  In  error,  and 


being  unable  to  agree  with  defendants  as  to 
the  amount  of  compensation  to  be  paid  for 
the  right  of  way,  it  instituted  condenmatloa 
proceedings  in  the  district  court,  August  1, 
I&IS,  to  acquire  said  right  of  way  and  to 
have  the  compensation  to  be  paid  therefor 
ascertained  and  determined.  Bond  being 
given  authorizing  It  to  take  Immediate  pos- 
session, commissioners  to  ascertain  and  de- 
termine eacii  compensation  were  duly  and 
r^ularly  aKK>inted  by  the  court,  and  on 
November  25, 1914,  they  filed  tibeir  certificate 
of  assessment  In  the  office  of  the  clerk  of 
said  court,  fixing  the  amount  of  said  com- 
pensation at  ¥1,430.82.  Thereafter,  and  on 
January  15, 1916,  the  plaintiff  filed  exceptions 
to  the  report  and  award  of  the  commission- 
ers; and  on  June  10,  1915,  defendants  also 
filed  exceptiuis  to  said  wport  and  an  applica- 
tion for  a  jury  trlaL  No  further  proceedings 
were  bad  In  the  matter  until  March  28, 1916, 
when  tiie  parties  filed  two  sUpulatio^  In 
writing.  In  one  It  was  stipulated  that  the 
railway  ooiQpany  had  taken  possesslcm  of 
the  land  on  or  befinre  Sq>tanber  1, 1918;  and 
in  the  other; 

"That  both  said  plaintiff  and  said  defendants 
shall  and  they  hereby  do  each  and  all  with- 
draw all  exceptions  and  objections  to  the  certif- 
icate, report  and  award  of  the  commissioners 
filed  herein,  and  said  defendants  hereby  with- 
draw and  waive  their  demand  for  a  jury  trial 
herein.  It  being  understood,  however,  that'said 
defendants  do  not  by  this  stipulation  waive  their 
claim  to  interest  on  said  award,  as  asked  fot  in 
motion  filed  herewith  in  said  cause,  from  Sep- 
tember 1, 1913." 

At  the  same  time  defendants  filed  their  mo- 
tion for  the  allowance  by  the  court  of  inter- 
est on  the  amount  of  the  award  at  8  per 
cent  per  annum  from  September  1,  1913. 
On  the  same  day  the  court  entered  an  order 
confirming  the  report  of  the  commissioners 
and  requiring  plaintiff  to  pay  to  defendants 
or  to  deposit  with  the  clerk  of  the  court  to 
their  credit  the  amount  of  said  award,  to 
wit,  $1,430.82,  together  with  8  per  cent,  per 
annum  Interest  thereon  from  September  1, 
1913,  until  so  paid  or  deposited. 

The  plaintiff  excepted  to  the  order  of  the 
court  allowing  interest,  and  assigns  that  rul- 
ing as  error;  and  that  Is  the  only  question 
in  the  case.  The  Constitution  provides 
(article  1.  8  33),  "Private  property  shall  not 
be  taken  or  damaged  for  public  or  private 
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ube  withdat-  lost  •cokipehsation."  And  It  ia 
provided  by  statute  that  the  commissioners 
appointed  for  the  purpose  by  the  court  shall 
carefully  Inspect  and  view  the  real  estate 
sought  to  be  taken  and  shall  ascertain  and 
certify  the  compeDsatlon  proper  to  be  made 
to  the  owner.  Sections  3847  and  3848,  Comp. 
St.  1910.  And  by  section  3849,  Id.,  it  is  pro- 
vided that  the  award  of  the  commissioners 
may  be  reviewed  by  the  court  on  written  ex- 
ceptions  filed  by  either  party,  within  30  days 
after  the  filing  of  such  (^rtificate;  and,  upon 
good  cause  shown,  the  court  may  order  a 
new  assessment,  or  may  make  such  other 
order  as  right  and  justice  may  require.  If 
no  sufilclent  exceptions  be  filed  within  the 
said  80  days,  and  If  no  application  be  made 
within  such  time  tar  a  Jury  trial,  the  report 
of  the  commissioners  shall  be  confirmed.  The 
fact  that  the  exceptions  and  the  demand  for 
a  Jury  trial  in  this  case  were  not  filed  with- 
in the  time  allowed  Is  not  material,  as  they 
were  withdrawn,  leaving'  the  C4se  stand  as 
though  neither  had  been  filed.  It  was  there- 
fore the  duty  of  the  court  to  confirm  the  re* 
port  as  made  by  the  commissioners.  The 
statute  (section  8854,  Gwnp.  St  1010)  pee- 
scribes  the  method  estimatiip^  the  com- 
pensation for  all  pnqwrty  taken  and  the  time 
at  which  It  Is  to  be  determined,  as  follows : 

"In  estimatinK  the  conipeosation  for  all  prop- 
erty actually  taken,  the  true  value  thereof,  at 
the  time  of  the  appraisement,  shall  be  allowed 
and  awarded." 

The  statute'  thus  fixes  a  definite  time  at 
wblrh  the  commissioners  are  to  ascertain  and 
determine  what  is  a  Just  compensation  to 
the  owner  for  all  properly  taken.  "Jost 
comjwnsatlon"  in  such  case  is  an  equivalent 
in  money  for  all  property  taken  from  the 
owner  by  reason  of  the  condemnation  pro- 
ceedings; and,  if  he  has  been  deprived  of 
possession  of  his  property  prior  to  the  tinie 
of  the  appmisement,  that  !s  to  be  considered 
by  the  commii^sioners  In  determining  the  com- 
pensation to  be  awarded,  if  they  follow  the 
commands  of  the  statute,  which  it  must  be 
presumed  they  did  in  this  case  as  there  Is 
nothing  in  the  record  to  disclose  the  con- 
trary. In  other  words,  the  commissioners 
are  required  by  the  statute  to  determine  and 
certify  the  amount  of  the  compensation  to 
which  the  landowner  is  entitled  at  the  time 
of  the  assessment,  and,  having  done  so,  the 
court  conid  not  add  Interest  on  the  amount 
of  the  award  prior  to  the  date  of  the  certifi- 
cate. Minot  V.  Boston,  201  Mass.  10,  86  N. 
E.  783.  25  li.  R.  A.  (N.  S.)  311;  Blackwell. 
etc.,  R.  Co.  V.  Bebout,  19  Okl.  63,  01  Pac.  877, 
14  Ann.  Cas.  1145;  Butte  Electric  Ry.  Co.  r. 
Mathews,  34  Mont.  487,  87  Pac.  460;  Dledrich 
V.  Northwestern  Union  Ry.  Co.,  47  Wis.  662, 
8  N.  W.  749.  See,  also,  1  Nichols  on  Eminent 
Domain'  (Sd  Bd.)  p.  656.  That  the  oommla- 
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Bloners  intended  the  amount  awarded  to  be 
the  full  compensation  to  be  paid  to  defendants 
at  that  date,  we  think  clearly  appears  from 
the  language  of  their  report  wherein  they 
say :  "That  the  total  damages,  bei^y  assess- 
ed by  us,  the  said  commissioners,  Is  the  sum 
of  »1,430.82." 

It  is  argued  od.  behalf  of  plaintiff  that,  by 
reason  of  the  exceptions  to  the  commission- 
ers' report  and  the  demand  for  a  Jury  trial 
by  defendants,  "there  was  no  time  prior  to 
the  entry  of  the  Judgment  when  plaintUf  la 
error  could  have  paid  the  proper  amount  in- 
to court"  We  do  not  agree  with  that  state- 
ment More  than  iSO  days  from  the  filing  of 
the  report  had  elapsed  before  any  exceptions 
thereto  were  filed,  and  then  they  were  filed 
by  the  plaintiff;  and  not  until  nearly  6 
months  thereafter  were  exceptions  filed  by 
defendants.  At  the  end  of  30  days  from  the 
filing  of  the  T^rt  of  the  commissioners,  no 
exceptions  being  filed  the  duty  of  the  court 
was  to  confirm  the  award.  Whether  it  did 
so  or  not  plaintiff  knew  then  the  amount 
defendants  would  be  obU^ed  to  acc^t,  and  it 
cannot  be  allowed  to  escape  payment  of  in- 
terest because  It  objected  to  the  amount  of 
the  award.  The  argument  amounts  to  tlils: 
That  plaintiff  could  not  pay  because  It  did 
not  know  the  amount  due  for  the  reason  that 
It  objected  to  the  amount  found  due.  A  very 
handsome  method  of  avoiding  the  payment 
of  interest  <m  one's  debts  I 

The  statute  having  designated  a  definite 
time  at  which  the  amount  of  the  compensa- 
tion to  be  paid  should  be  determined,  and 
having  bem  so  determined  by  the  c(Hnmlft- 
slcmers  on  November  25,  1914,  It  then  be- 
came due  and  should  draw  interest  firom 
that  date  nntll  paid,  at  the  rate  of  8  per  cent, 
per  annum.  The  statute  (section  3358,  Gomp. 
St  1910)  proTldea  that: 

"On  money  loaned  or  due,  and  withheld  by 
unreasonable  delay  of  payment,  interest  shall  be 
allowed  at  the  rate  of  8  per  cent  per  annum." 

Ihe  Dledrich  Case,  supra,  is  also  in  point 
on  this  branch  of  the  case. 

We  think  the  district  court  erred  in  al- 
lowing interest  on  the  amount  of  the  award 
from  September  1,  19X3,  and  should  have  al- 
lowed Interest  from  November  25,  1914,  the 
date  of  the  filing  of  the  commissioners'  cer- 
tificate. 

The  Judgment  of  the  district  court  will  be 
modified  so  as  to  require  the  payment  of 
Interest  on  the  amount  of  the  award  of  the 
commissioners  from  Novemt)er  25,  1914,  in- 
stead of  from  September  1,  1913.  Philntiff 
in  error  to  recover  costs  in  this  court  ex- 
cept costs  for  briefs;  and  It  Is  so  ordered. 

Modified. 

POTTER,  a  J.,  and  BLTDBNBURGH,  JT.. 
concur. 
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WAI/TEB  T.  KRBSSMAN  vt  aL  (Na  8820 
(Siiitfeme  Court  (tf  Wypminc.   Dea  10;  1917.) 

1.  PAvnmsBXP  ^»50,  217(3>~ExisTBircB  or 
Pabtkebshxp  —  Owmsaaip  or  PMPsnr  — 

EVIDSNCB. 

Id  a  suit  to  foreclose  mortgages  on  the  lands 
of  a  syndicate  granted  hj  decrees  which  were 
bated  on  stiDiilations  purporting  to  be  dgned 
by  each  memDer  of  tiie  syndicate,  in  which  one 
of  the  members  of  the  syndicate  denied  signing 
the  stipulations  and  asserted  that  he  was  the 
sole  equitable  owner  of  the  property,  evidence 
held  to  show  the  existence  of  a  partuersbip  be- 
tween the  members  of  the  lyndicate,  and  tnat  it 
was  the  equitable  owner. 

2.  Stipulations  «=>21— Evidence— Weight 

AND  SorFICIENCr. 
Elridence  held  to  show  that  Btipolations  ad- 
mitting  service  of  process  in  suits  to  enforce 
agreements  to  give  mortgages,  waiving  objec- 
tums  to  errors  in  procedure,  admitting  the  ju- 
risdictioD  of  the  court,  and  admitting  certain 
facts  concemiog  the  agreements  to  give  the 
mortgages,  were  signed  by  one  of  the  defendantB 
and  not  forged. 

8.  MOSTGAQEB  «S»10(>— AOBEXlRIfT  TO  GiVB 
MMrrOAOK— OONBIDCBATION. 
A  contract  signed  by  W.  whereby  he  under* 
took  to  execute  a  mortgage  in  favor  of  K.  "for 
any  amount  wblcli  will  be  paid  by  him  for  com- 
pletion of  the  purchase  price  *  *  *  np  to 
860,000  francs,  this  sum  of  850,000  francs  being 
the  maximum  of  what  ia  due"  on  the  purchase 
price  of  certain  land,  did  not  bind  K.  to  advance 
the  entire  850,000  francs  to  entitle  him  to  a 
mortgage,  eniecially  where  it  appeared  by  evi- 
<lence  that  he  was  only  one  of  several  from 
whom  it  was  expected  to  raise  the  money. 

4.  MOBTGAOEB  «=»70  —  "DEUTUT"  —  EEtFEOt 
OF  RBCOBOIRO. 

The  execution  and  reeordh^  of  a  mortgage 
by  MM  who  had  promised  Uiat  it  would  be  exe- 
cuted and  recorded  constituted  a  "delivery," 
though  the  mortgage  afterwards  came  Into  the 
poflsesaion  of  the  mortgagor's  solicitors  who  re- 
tained it  by  direction  of  the  mortgagor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrasea,  I^rat  and  Second  Series,  Delivery.] 

5.  MOBTOAOBS  ^»319(3)  —  Pathbrt  —  SUT- 
nciBNCT  OF  Evidence. 

EMdence  held  insufficient  to  show  payment 
of  a  mratgagfl  bv  the  delivery  of  bonds  of  a 
c<mipany  to  which  the  mortgaged  land  was  con- 
vej'w. 

6.  MoETGAOBS       186(5)  —  Pbiobitt  —  Evi- 
dence. 

In  a  salt  in  which  the  foredoaure  of  several 
iDOTtganB  was  sought,  involving  a  controversy 
aa  to  the  order  of  priority,  evidence  held  suffi- 
cient to  support  a  finding  that  not  more  than 
5,000  pounds,  or  $26,000,  was  furnished  as  the 
consideradoD  for  one  of  such  mortgages  pur- 
porting to  be  for  $145,000. 

7.  MoBTUAaBS  4=>163  (2)— Lien  —  Pbiobitt 
OF  Recobo. 

As  between  mort^ges  to  two  persons  ad- 
vancing Dortions  of  the  purchase  price  of  land, 
the  mortage  first  recorded  bad  priority  in  the 
absence  of  any  delivery  of  the  other  mortgage 
prior  to  the  date  of  its  recording,  especially 
where  the  holder  of  the  mortgage  first  recoiled 
was  promised  a  first  mortgage^  and  persons  rep- 
resenting or  assuming  to  represent  the  other 
mortgagee  knew  of  and  assented  to  this  arrange- 
ment. 

8.  Jab  Pendens  «=326(1)— MoBTOAOEa  Pend- 
ino  Suit — Pbiobitt  op  Mobtoaqe. 

Under  Ctmp.  St.  1910.  i  4374,  providing 
tiiat  when  a  summoiia  has  been  served  the  ac- 
tion  la  pending  so  as  to  charge  third  persona 


KBB8SBCAN  3 

with  DOtice  of  Ita  pendens,  and  that,  while 
pending,  no  interest  can  he  acquired  by  third 
persons  in  the  subject-matter  as  against  the 
plaintiff's  title,  where,  in  a  suit  in  wbich  tbo 
anmm<aia  was  owved  prior  to  the  delivery  and 
recording  of  a  mortgage  to  H.  to  enforce  an 
agreement  to  give  a  mortage  to  plaintiff,  a  de- 
cree was  rendered  regoiiing  the  execotitm  of  a 
mortgage  tp  plaintiff  as  of  a  date  prior  to  the 
delivery  and  recording  <^  H.*s  mortgage,  and 
providing  that  if  it  was  not  executed  the  de- 
cree itadf  shoald  stand  as  a  mortgage,  the  mort- 

foge  in  favor  of  such  plalntitT  had  priority  over 
Vb  mortgnKe,  as  a  suit  for  specific  pmorm- 
ance  is  within  the  rule  of  lis  pendens. 

9.  Lis  Pendens  «=:>8~Timb  of  Couuimce- 
HBNT  OF  Lis  Pendens. 

Where  the  summons  in  a  suit  to  enforce  an 
agreement  to  give  a  mortgage  was  lost,  and 
there  was  no  showing  of  the  manner  in  which 
it  was  served  aside  from  the  original  papers  and 
journal  entries,  but  it  appeared  from  a  motion 
to  set  aside  tho  service  and  the  suoportiug  affi- 
davits that  the  summons  was  served  on  a  cer- 
tain date,  tbotufh  alleged  by  the  motion  to  have 
served  improperly,  and  that  the  motion 
vifae  overruled,  the  statute  as  to  lis  pendens 
should  be  applied  as  from  the  date  of  tne  serv- 
ice as  shown  by  such  motion. 

10.  MOBTOAOES  «»186(S0— PBIOBinEB— STJF- 

rioiENOT  OF  Evidence. 
Id  a  suit  to  foreclose  various  mortgages  on 
the  lands  of  a  partnership  involving  a  contro- 
versy as  to  the  order  of  priority,  the  only  evi- 
dence that  any  money  was  advanced  as  a  con- 
sideration for  one  of  such  mortgages,  purport- 
ing to  be  for  $145,000,  was  the  testimony  of 
one  of  the  partners,  there  being  no  receipts, 
voadiers,  or  memoranda  to  corroborate  bis  tes- 
timony. Though  the  mortgage  waa  pleaded  oa 
a  mortgage  for  f 145,000  and  bad  been  bo  de- 
scribed  to  an  assignment  of  the  mortgage  with- 
out any  recital  that  its  actual  consideration 
was  lees,  it  was  admitted  that  it  should  have 
been  executed  for  only  $100,000.  and  such  part- 
ner only  claimed  that  something  less  thui  14,- 
000  pounds  was  advanced  thereon  and  could  only 
testify  as  to  the  amount  and  dates  of  payments 
aggregating  7,200  pounds.  The  evidence  showed 
that  a  promise  to  pay  6,000  pounds  was  the 
only  etmsideration  for  the  assignmoit,  and  the 
coort  fbond  on  soffieient  evldenca  that  this  was 
all  that  was  advanced  ou  the  mortgage.  There 
was  also  evidence  that  the  mortgagee  at  one 
time  accepted  bonds  in  payment  of  tbe  mort- 
gage, released  the  mortgage,  aent  a  cable  to  the 
county  clerk  that  it  was  released,  and  that  a 
release  executed  by  one  purporting  to  hold  a 
power  of  attorney  for  him  was  recorded. 
Held  that,  in  view  of  these  facts  tending  to 
throw  doubt  on  the  good  faith  of  the  mortipnge, 
a  decree  adjudging  that  such  mortgage  and  all 
of  the  other  mortgages  were  entitled  to  equal 
rank  awarded  tbe  bolder  of  such  mortgage  all 
that  he  was  entitled  to,  if  not  more. 

11.  Pabtieb  «=>58— SCBBTiTtmoN  OF  Pabtibs 
—Necessity. 

rnder  Comp.  St  1910,  S  4330,  providing 
that  upon  any  transfer  of  interest  the  action 
may  b«  contended  in  the  name  of  tbe  original 
party,  or  the  court  may  allow  the  peraon  to 
whom  the  transfer  is  made  to  be  substituted 
for  him,  where,  in  a  suit  to  foreclose  mortgages, 
the  mortgages  were  assigned  pending  the  suit 
and  the  assignee  was  made  a  defendant  but  did 
not  file  any  pleadings  and  there  was  no  order 
of  substitation,  the  action  was  properly  per^ 
mitted  to  proceed  to  judgment  in  the  name  of 
the  original  parties. 

Error  to  District  Court,  Fremont  Gonaty; 
Chas.  E.  Winter,  Judge. 
AcUon  by  Edward  Kressmaa  agalDst  Jo- 
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seph  H.  LobeU  and  othera,  In  wbldi  Tarloaa 
other  parties  Interreoed  or  wen  brooght  In 
as  defendants.  To  leriew  the  Judgment, 
Charles  Walter,  as  assignee  oC  H.  Wlngfleld 

Hllbnan,  and  another,  bring  error.  Affirmed. 

B.  H.  Fourt,  of  lAnder.  fm  plaintiffs  In  er- 
ror. Fred  D.  Hammond,  of  Ca^r,  for  de- 
fendants in  error  Kressman  and  IVHespel. 
A.  C.  Campbell,  of  Casper,  and  Ralph  Kim- 
ball, of  LandOT,  for  defwdant  In  error  Ber- 
trand. 

POTTER,  C.  J.  ThJa  action  was  brmyiJit 
In  the  district  conrt  In  Fremont  county  on 
December  18,  1907,  by  Edward  Kressman  to 
foreclose  a  mortgage  granted  by  a  decree  of 
said  court  entered  on  June  22, 1907,  covering 
certain  oil  lands  In  said  county  referred  to  as 
the  "Henderson  patent,"  and  described  as  the 
southwest  quarter  of  section  12,  the  west  half 
of  section  13,  and  the  north  half  of  the  north- 
west quarter  of  section  24,  in  township  32 
north,  range  99  west  of  the  sixth  principal 
meridian.  It  was  alleged  that  the  owners  of 
said  lands  were  Joseph  H.  Lobell,  Rudi  I^n- 
dauer,  Edmund  lAndauer,  koA  Henry  Walter, 
composing  a  partnership  known  aa  the  Wy- 
oming Syndicate;  that  said  Lobell  held  the 
l^al  title  in  trust  for  nid  partnership ;  that 
by  said  decree  ti»  said  Lobell,  as  the  holder 
of  the  legal  tiUe,  was  ordered  to  execute,  ac- 
knowledge, and  deliver  to  the  plalntifit  a 
mortgage  on  said  lands  tor  $62,700,  the 
amount  found  due  the  latter  from  said  par- 
ties composing  the  partnership  aforesaid,  the 
same  to  bear  date  July  7, 1905,  and  to  be  pay- 
able on  demand  with  interest  at  S  per  cent 
per  annum  from  said  date,  and  that  ia  de- 
fault of  the  execution  thereof  within  10  days 
from  the  date  of  the  decree,  the  said  judg- 
ment and  decree  should  hare  the  effect  and 
operation  of  such  mortgage  In  law  and  equity, 
so  as  to  create  a  mortgage  lien  on  said  lands 
as  of  the  date  aforesaid;  that  said  Lobell 
having  failed  to  comply  with  the  decree  it 
became  operative  as  such  lien  as  of  said  date. 

The  said  alleged  owners  were  made  defend- 
ants In  the  action,  and  also  the  following,  al- 
leged to  have  or  claim  some  interest  in  or 
lien  upon  the  premises,  viz.  Octave  D'Hespel. 
H.  Wlngfleld  Hillman,  Louis  Joseph  Anguste 
Desgenetals,  and  Countess  de  Castelbajac. 
And  It  was  alleged  that  the  claims  of  said 
parties,  the  validity  and  merit  of  which  were 
unknown  to  plaintiff,  accrued  subsequent  to 
plaintiff's  said  mortgage  lien  and  were  junior 
and  inferior  thereta  There  was  service  up- 
on the  defendants  by  publication.  Joseph  H. 
Lobell  appeared,  fllhig  first  a  plea  in  abate- 
ment»  and  a  petition  and  bond  tor  the  remov- 
al of  the  cause  to  the  United  States  Ctrcuit 
Court  for  the  Dlatrlct  ot  Wyoming,  whereup- 
on tiie  cause  was  ordered  removed  to  said 
court  and  subsequentiy  was  remanded  by  it 
to  the  state  court  by  an  order  reciting  that 
said  United  States  court  waa  without  jBii»- 


diction.  The  defendant  Lobell  tiien  withdrew 
his  iilea  in  abatement  and  filed  a  demurrer  to 
the  petition  whldh  wo«  ovemled,  and  there- 
after an  answer  denying  generally  the  allega- 
tions of  the  petition. 

The  defendant  Octave  IVHespel  filed  an 
answer  alleging  a  mortgage  in  his  favor 
granted  by  said  court  as  of  July  7, 190S,  by  a 
decree  altered  on  June  22, 1907,  tar  the  sum 
of  f70,20&10,  with  interest  from  the  decreed 
date  of  the-mortgage,  and  that  it  was  a  U» 
npoa  the  loemises  aforesaid  junior  and  sec* 
(md  to  the  mortgage  of  the  plaintifr ;  and 
by  a  sn]n>lanental  answer  said  d^endant  al- 
leged the  judical  sale  at  certain  other  prop- 
erty under  a  decree  of  said  court  providing 
for  crediting  upon  his  said  mortgage  the  net 
amount  received  therefrom,  and  that  there 
remained  due  upon  said  mortgage  at  the  date 
of  said  answer,  June  19,  1912,  the  sum  of 
$78,097.89,  the  total  amount  of  principal.  In- 
terest, asd^legal  costs,  less  a  credit  of  $30,- 
070,  the  amount  for  which  the  other  pn^ierty 
was  sold.  And  be  prayed  judgment  against 
the  Wyoming  Syndicate  and  the  d^endanta 
composing  that  partnership  for  said  amount, 
and  that  the  mortgaged  property  be  ordered 
sold  to  satisfy  the  same. 

The  petition  alleged  that  the  said  Louis  Jo- 
seph Auguste  Desgenetals,  a  resident  and  cit- 
izen of  France,  had  died  subsequ^t  to  July  7, 
1905,  and  his  daughter  Countess  de  Castel- 
bajac, her  full  and  correct  name  being  un- 
known to  plaintiff,  was  his  sole  heir  at  law, 
and  by  the  law  of  France  became  seised  of  all 
the  decedent's  estate,  real  and  personal,  upon 
his  decease,  with  full  power  to  administer 
such  estate  without  appointment  as  adndnls- 
trator.  But,  pending  the  acti<»i,  E.  H.  Fourt 
of  Fremont  county  was  by  said  court  appoint- 
ed as  administrator  of  the  estate  of  said  de- 
cedent, who,  it  appears,  had  died  at  his  home 
in  France  in  Decemt>er,  1906.  And  the  action 
was,  on  motion  of  plaintiff,  revived  as  to  said 
decedent  In  the  name  of  said  administrator, 
and  an  answer  and  cross-petition  was  filed  by 
him;  the  answer  admitting  that  the  defend- 
ant Countess  Castelbajac  was  the  sole  and 
only  heir  at  law  of  the  said  decedent;  that 
the  plaintiffl  obtained  the  judgment  allied 
in  the  petition,  and  that  the  decedent  and  his 
said  heir  have  an  interest  and  lien  upon  the 
premises  aforesaid.  That  Interest  and  lien 
was  alleged  in  the  cross-petition  to  consist 
of  a  mortgage  covering  the  premises  executed 
by  JoB^h  R.  Lobell  to  said  Etesgenetals  July 
19,  1905,  and  recorded  on  July  27,  1906,  to 
secure  the  payment  of  the  sun^  of  £30,240 
sterling,  and  that  mortgage  was  alleged  to  be 
a  first  and  prior  lien  upon  the  premlseo.  It 
prayed  for  judgment  against  Lobell  for  tiie 
said  amount  with  Interest,  tliat  the  mcnt- 
gages  of  Kressman,  lyHeqi-Bl,  and  others  be 
held  subject  to  the  Uoi  ct  tb»  Desgraietals 
mortgage,  and  tiiat  the  premises  be  sold  as 
on  execution  to  satisfy  said  mortgage  indebt* 
ednesa. 
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In  the  meantime  an  order  liad  been  enter- 
ed In  the  cause  (HI  plalntUTe  application  mak- 
Ing  tbe  Petroleom  MaatschapplJ  Henderson, 
a  foreign  corpoiaHon  organised  nnder  the 
laws  of  Holland,  Ddward  H.  Power,  and  tbe 
Wyopo  Company,  a  corporation  organized 
nnder  the  laws  of  the  state  of  Maine,  addl- 
tlooai  parties  defendant,  by  reason  of  an  al- 
leged Interest  In  the  mortgaged  premises  ac- 
quired by  those  parties  respecti-rdy,  and  the 
plaintiff  was  permitted  to  file  a  BtiK>l«nieiital 
petition  as  against  them.  It  is  nnnecessary 
to  refer  to  that  petition  farther  than  to  say 
that  It  allied  that  In  June,  1909,  the  said  Jo- 
seph H.  Lobell,  bad.  by  quitclaim  deed,  convey- 
ed to  the  Petroleum  MaatschapplJ  Henderson 
all  the  interest  in  said  premises  of  said  Jjo- 
bell.  Rndl  and  Bdmnnd  I«ndauer,  Henry 
Walter,  and  the  Wycmlng  Syndicate,  and 
that  said  deed  was  duly  recorded  on  No- 
vember 6,  1909,  and  that  said  Henders(m 
C<Hnpany,  with  the  consent  of  tbe  Wyoming 
Syndicate  and  ttie  told  members  ttiereot 
had  entered  into  a  contract  of  lease  with  the 
defendant  Power  for  explcAtlng  the  said 
lands  for  mineral  purposes  and  producing 
and  marketing  tbe  oils  thereon,  and  that  said 
lease  had  been  transferred  by  Power  to  the 
said  Wyopo  Company.  We  do  not  under- 
stand that  leasehold  interest  to  be  material 
upon  the  points  Involved  In  tbe  controversy 
now  before  tl4s  court,  nor  the  other  matters 
not  here  referred  to  mentioned  In  said  sup- 
plemental petition. 

niereafter,  by  consent  of  the  court,  an  in- 
tervening petition  was  filed  1^  (me  Madame 
B^itrand,  widow  of  'Skneat  Bertrand,  ot 
Pails,  France^  whose  full  name  appears  to 
be  Martha  Marie  Alice  Bertrand.  It  was 
allied  in  that  petlllon,  in  substance*  refers 
ring  only  to  tbe. matters  now  material,  the 
fcdlowing:  That  tbe  administrator  ot  the 
Desgenetals  estate  was  without  antlioriiy 
in  said  matter,  for  the  reiason  that  the  aald 
Desffenetais,  at  tbe  time  of  .  bis  death  and 
for  many  years  prior  thereto,  was  a  citizen 
and  resldut  ct  tbe  repnbUC  of  France,  and 
diMnlciled  therein,  nevw  resided  in  the  state 
of  Wyoming  (»  in  tbe  United  ^tes,  and 
that  be  died  in  France,  having  in  bis  physi- 
cal poasesskm  ther^  the  nuwtgage  sought 
to  be  foretdosed  by  the  administrator's  cross- 
petition,  and  that  he  had  no  property  In  this 
■tate,  and  tlwt  the  said  administrator's  ap* 
pttotmoit  was  without  tbe  Jurisdiction  ot 
the  district  court  in  EYemont  county.  It  fur- 
tber  alleged  the  law  of  France  vesting  all 
the  estate  of  a  decedoit  at  cmce  upon  his 
death  in  his  heirs  at  law ;  that  Oe  (mly  heir 
of  said  decedent  was  Marguerite  Desgene- 
tals, Oonntess  Oasttibajac,  who  became,  upon 
the  death  of  the  decedoit,  the  owner  ot  tbe 
mortgage  set  up  in  the  administrator's  crosth 
petition;  and  that  after  the  death  of  said 
DesgenetaiH,  and  on  October  21,  1910,  she 
■old,  transferred,  and  assigned  to  said  In- 
tervraer  all  her  right,  title,  and  Interest  In 
aaid  mortgage.  Tbe  execution  and  recording 


of  the  nuntgage  Is  ttm  elleeed.  and  the  in- 
debtedness to  secure  which  it  waa  given, 
and.  further,  that  tbe  wlude  of  tbe  consider* 
atlon  ot  the  mortgage  was  paid  and  advano 
ed  by  the  Intervener  and  (me  Femand  de 
Parseval,  to  whom  tba  mortgage  debt  was 
actually  owing,  and  that  the  said  decedent, 
Desgmetals,  held  the  mortgage  In  trust  tor 
their  use  and  benefit ;  that  after  his  death 
his  daughtor,  as  his  sole  h^  at  law  and 
holder  of  the  legal  ttUe  in  tbe  mortge^,  in 
execution  of  said  trust  made  tlie  aaalgnment 
of  tbe  mortgage  to  the  intervener,  who  tliere- 
upon  became  the  bolder  as  wdl  as  the  owner 
of  the  mortgage  and  entitled  to  collect  and 
enforce  the  same.  The  mortgage  was  alleged 
to  be  a  first  and  prior  Uen  upon  the  property, 
and  Judgment  for  the  amount  and  for  a 
sale  of  the  pn^rty  und«  decnree  as  upon  ex-  . 
ecutimi  for  tiw  paymmt  at  said  ]ndti)tednes.« 
was  prayed. 

Tbe  cause  was  tried  and  Judgment  render- 
ed  on  June  19, 1912,  orders  having  been  en- 
tered dedaring  the  default  of  the  defendants 
who  bad  failed  to  answer  or  otherwise  plead 
to  \bo  petition,  and  as  to  the  intervening  po- 
tltlou  the  defiiult  of  the  parties  falling  to 
plead  thereto,  and  issues  having  been  Joined 
upon  the  intervening  and  cross  petitions  by 
the  plaintiff  and  oQier  parties  appearing  in 
the  cause. 

The  Judgment  recited  the  entering  of  said 
deCaults,  and,  spedflcally.  that  due  and  reg- 
ular service  by  publicatlim  was  made  on  tbe 
defoidanta  Lobell,  Budi  and  Edmund  Lan- 
dauer,  Walter,  lyHec^,  Blllman,  Countess 
GasteU>aJa<^  and  the  WycMulng  Syndicate, 
and  that  due  and  regular  service  of  sum- 
mcms,  with  a  copj  of  the  petition  and  supple- 
mental petitlOTi,  was  made  upon  the  Petnde- 
um  MaatschapplJ  Henderson,  the  Wyopo  Com- 
pany and  Ddward  H.  Power,  and  that  all 
of  said  defendants  were  in  default,  except 
Jos^h  H.  Lobell  and  Octave  D'Hespel;  that 
the  defendant  Fourt.  administrator  ot  the 
Dei^enetals  estate,  had  appeared  by  answer 
and  cross-petition,  the  defendant  Bertrand 
by  her  Intervodng  petition,  and  the  defend- 
ant Lobell  by  filing  a  general  denial;  that 
the  cause  being  r«idy  for  trial,  the  plain- 
tiff, defenidanta  Lobell,  D'Hespel,  and  Bert- 
rand appeared  by  counsel  and  tbe  defendant 
Fourt,  in  person;  and  that,  on  behalf  of  the 
plaintiff,  and  the  defendants  D'Hespel  and 
Bertrand,  witnesses  were  examined,  and  dep- 
ositions, documentary  and  other  proof  intro- 
duced. Including  a  stipulation  of  the  defend- 
ant Bertrand  as  to  the  rank  ot  the  several 
mortgages  in  question,  and  that  no  testimony 
was  produced  on  behalf  of  any  of  the  other 
defendants,  the  defendant  Lobell  merely  ob- 
jecting to  certain  proofs,  which  objections 
were  overruled,  said  Lobell  excepting  thereto. 
It  stated  tbe  findings  substantially  as  fol- 
lows: 

niat  there  was  due  the  plaintiff  from  the 
defendants  Lobell,  Budl  Landauer,  Edmund 
Landauer,  and  Henry  Walter,  and  tbe  Wyo- 
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mbiff  Syndicate,  a  iMuinertUp  oonqwaed  of 
said  parties,  on  th»  mortgage  dflscrlbed  In 
the  petttion,  the  snm  ot  902,700,  with  Interert 
tlmeon  at  8  per  ce^  pw  annnni  fnxn  July 
T,  1906»  amountliig  In  the  aggregate  at  the 
date  at  the  Judgment  to  ¥97.606.70.  and  that 
said  mortgage  was  a  first  and  prior  lien  npoo 
the  premises;  that  there  was  due  the  defend- 
ant Octave  D'Hespel  from  the  same  parties 
on  the  mortgage  described  In  his  original 
and  supplemental  answer  the  sum  of  178,097.- 
60  principal,  Interest  and  costs,  less  all  proper 
credits;  sold  mortgage  to  rank  as  a  second 
mortgage  Uen  on  said  premises;  that  there 
was  due  from  the  same  parties  to  the  defend- 
ant Bertrand,  as  the  owner  In  law  and  equity 
of  the  mortgage  described  In  her  lnten*ening 
petition,  executed  by  said  Lobell  to  Louis 
Joseph  Auguste  Desgeuetais.  the  sum  of  9147,- 
420,  wlUi  Interrat  thereon  at  8  per  cent,  per 
annum  from  July  19,  1006,  amounting  in  the 
ai^regate  to  f220XX>t;  said,  mortgage  to 
rank  as  a  third  mortgage  lien  upon  the  prem- 
ises; that  the  Petroleum  Maatsdiai^  Hen- 
derson, on  June  15,  1000,  became  the  h<^der 
and  owner  of  the  legal  title  to  the  lands  In 
qaestim  throng  a  valid  deed  executed  and 
delivered  on  that  data  by  said  Lobell,  and 
recorded  cm  November  6,  1009.  And  It 
was  ordered  and  adjudged  that  the  rights 
and  mortgage  Uens  of  said  parties  were  as  so 
found,  and  that  they  respectively  have  and 
recover  the  said  respective  amounts  from  the 
defendants  named  in  the  findings  as  Uie  debt- 
ors, with  costs;  that  unless  the  same  be  paid 
within  five  days  an  order  shall  Issue  for  the 
sale  of  the  ntort^caged  premises,  and  the  same 
BoAA  as  uptm  execution,  as  m»  tract;  and  that 
attsr  Bi&d  sale  all  of  the  said  debtors  and  otli~ 
er  defendants  (naming  all  exc^  the  defend- 
ants jyHespA  and  Bertrand)  be  barred  and 
f oredoaed  oC  and  from  all  Uen  upon,  right,  tl- 
tle^  tnterest,  estate  or  equity  (tf  redconptlon  In 
the  said  lands,  excepting  the  right  of  redemp- 
tl(Hi  provided  tog  law. 

On  August  20,  1912,  Henry  Walter  and  the 
P^3Dleum  MaatschappiJ  Henderson  filed  a 
Joint  motion  to  vacate  and  open  said  Judg- 
ment and  permit  them  to  make  tbelr  defense 
therein,  and  on  the  same  day  H.  Wingfleld 
HUlman  filed  a  similar  motion.  By  an  order 
entered  on  November  30,  1012,  said  motions 
were  granted  as  to  Walter  and  Illllman,  but 
dmied  as  to  the  other  defendant.  Thereupon 
the  defendants  Walter  and  HUlman  filed  sep- 
arate answers,  the  said  Walter  denying  g«ier 
ally  the  plalntUTs  petitions,  except  that  cer- 
tain averments  of  his  supplemental  petition, 
not  here  material,  vrare  admitted,  denying  that 
there  was  any  omulderatlon  for  the  De^cene- 
tals  mortgage  or  the  assignment  thereof  to 
Madame  Bertrand,  or  tliat  the  mortgage  was 
executed  by  Lobell,  and  allying  tliat  It  was 
fnlly  paid  to  Desgenetals  In  his  lifetime, 
and  denying  generally  the  averments  of 
D'He^i  as  to  his  mortgage,  except  that  the 
statements  in  his  supi^emental  answer  re- 
specting the  judicial  sale  of  certain  other 


property  under  his  mortgage  were  admitted, 
and  an*'g>"g  an  asslgnnient  of  the  mortgage 
prior  to  tlie  filing  of  said  sui^lemental  an- 
swer. The  several  answers  of  the  defendant 
HUlman  mode  similar  denials  and  avemienta, 
and  alleged  a  first  mortgage  upon  the  pron- 
Ises  executed  and  delivered  to  him  by  Joeeph 
H.  Lobell  on  July  8,  1905,  for  the  sum  of 
$145,000^  and  recorded  on  October  6. 1905.  and 
that  th«:e  was  due  thereon  the  said  sum  with 
Interest  from  Its  date  at  6  per  coat  per  an- 
num. There  were  replies  to  this  answer  deny- 
ing the  validity  and  priority  of  lim  <rf  said 
mortgage,  and  alleging  that  It  hod  been  paid, 
and  canceled  and  dlsdiarged  by  a  release 
duly  recorded.  Walter  also  filed  amended 
and  supplemental  answers  alleging  that  the 
Judgments  granting  respectively  the  Kress- 
man  and  D'Hespel  mortgages  were  rendered 
without  Jurisdiction  over  the  person  of  said 
defendant  Oq  the  application  of  one  Charira 
Walter,  as  assignee  of  the  Ellllman  mortgage, 
he  was  substituted  for  said  Hlllman  as  a  de- 
fendant, and  thereupon  be  adopted  as  bis 
own  the  answers  filed  by  HUlman,  alleging 
only  in  addition  thereto  the  asslf^unent  of 
the  latter's  mortgage  to  tilm. 

The  cause  came  on  again  for  trial  In  Au- 
gust, 1914,  upon  the  issues  between  the 
plaintiff,  defendants  D'Hespel' and  Bertrand, 
and  the  defendants  Henry  and  Charles  Walt- 
er. This  resulted  In  a  modification  of  the 
original  Judgment  in  certain  particulars.  It 
wag  found  and  adjudged  that  Henry  Walter 
was  bound  by  and  subject  to  the  original 
Judgment;  that  the  plalntifF  Krcssman  and 
the  defendants  rKHespel  and  Madame  Ber- 
trand have  valid  and  subsisting  mortgage 
Hens  for  the  respective  amounts  with  Inter- 
est, as  found  and  adjudged  in  their  favor  by 
the  original  decree;  that  Charles  Walter, 
as  assignee  of  the  Billman  mortgage,  has  a 
valid  and  subsisting  mortgage  lien  for  the 
sum  of  $25,000,  with  Interest  from  July  8, 
J906,  at  8  per  cent,  per  annum;  that  all  the 
moneys  owing  upon  said  mortgages  were  ob- 
tained by  the  defendants  Loheil,  the  Wyo- 
ming Syndicate,  and  the  members  of  that  part- 
nership, for  and  were  used  in  the  purdiase 
of  the  lands  in  question,  and  that  the  said 
mortguges  are  of  equal  rank.  And  it  was 
ordered  that  said  mortgagees,  ree|pectively, 
tiave  and  recover  the  sum  due  and  owing  to 
them,  reciting  the  respective  amounts  due 
at  the  date  of  the  original  Judgment  from 
the  defendants  Lobell,  Rudl  and  Emund 
ZAndauer,  Henry  Walter,  and  the  Wyoming 
Syndicate,  a  partnership  composed  of  said 
last-named  defendants;  that  in  all  other  re< 
spects  the  original  Judgment  be  confirmed  and 
approved;  ttiat  a  certain  sale  of  the  lands  un- 
der said  Judgment  be  vacated  and  a  resale  be 
had  as  in  that  Judgment  provided  and  as 
modified. 

Henry  Walter  and  Charles  Walter  are  here 
complaining  on  error  of  the  Judgment  last 
rendered.  The  only  parties  appearing  la 
opposition  to  the  petition  in  error  are  Krees- 
mau*  the  plaintiff,  D'Hespcdi,  one  of  the  de- 
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fradonti^  And  Madame  Bertrand,  the  Inter- 
venlug  defendant  They  eacb  excepted  to 
the  Jndgm^t,  and  state  In  tbelr  respective 
brle&  that  they  were  dissatisfied  with  that 
IHirt  of  the  Judgment  allo'winc  a  lien  in  fo- 
VOT  of  the  Hlllman  mortgage  and  declaring 
the  several  mortgages  to  be  of  equal  rank, 
and  hold  the  opinion  that  the  Murt  erred  In 
those  respects,  but  had  excluded  to  accept 
the  conciusiwi  of  the  trial  court  to  save  fur- 
ther litigation  and  therefore  urge  an  affirm- 
ance of  the  Judgmmt  on  the  grftnnd  that 
there  la  no  error  prejudicial  to  the  plaintiffs 
In  error. 

A  large  amount  of  evidence  was  introduced 
on  the  trial  consisting  mostly  of  depositions 
taken  in  England  and  £^nce,  with  numerous 
exhibits  of  letters,  telegrams,  contracts,  stip- 
ulations, corporate  proceedings,  <^eck3  or 
drafts,  receipts,  and  other  papers,  covering 
the  correspondence  and  transactions  of  the 
several  parties  and  others  more  or  less  rele- 
vant to  the  matters  In  controversy  through 
a  period  of  several  years,  and  Including  the 
recorded  mortgages  and  the  court  records  es- 
tablishing the  Kressman  and  lyHespel  mort- 
gages, making  a  volume  of  evidence  so  large 
that  our  reference  to  it  must  be  confined  to 
stating  the  more  Important  facts  necessary 
to  explain  the  points  involved. 

In  April,  1908,  Henry  Walter,  of  London, 
England,  entered  into  a  written  contract 
with  one  John  McClelland  Henderson  for 
the  purchase  of  the  lauds  in  question,  and 
on  July  7,  1905,  payment  of  the  purchase 
price  having  been  c<anpleted,  Henderson  by 
said  Walter's  direction  conveyed  the  lands 
to  Joseph  Henry  LobelL  Although  not  so  ap- 
pearing oo  the  face  of  the  deed  the  evidence 
shows,  and  It  Ls  conceded,  that  LobeU  took 
and  held  the  title  as  trustee.  One  of  the  ques- 
ttoDB  In  the  case  was  whether  he  was  trustee 
for  Henry  Walter  as  the  soJe  beneficial  and 
eqnltaUe  owner,  or  for  him  and  the  other  par- 
ties composing  the  partnership  known  as  the 
Wyoming  Syndicate.  The  court  found  that  he 
hcdd  the  title  In  trust  for  said  partnership,  and 
that  Is  supported  by  abundant  evidence.  The 
members  of  the  partnership  appear  originally 
to  have  been  Henry  Walter  and  Rudl  han- 
dauer,  the  arrai^ement  between  them  being 
a  verbal  oae,  but  LobeU,  at  first  thtir  agent 
and  manager  ot  their  Wyoming  Interests,  be- 
came aaaodated  with  them  prior  to  the  time 
when  Qie  various  sums  of  money  reprinted 
Ijy  the  mortgages  in  question  were  borrowed, 
and  assisted  la  ivocnrlng  wnne  q£  the  money. 
A  written  agre^ent  waa  entered  Into  be- 
tweea  aald  three  parties  In  September,  1905, 
stating  thdr  respective  interests,  and  that 
all  former  agreements  or  undertakings  be- 
tween them  were  thereby  revc^Eed.  They  be- 
came known  and  were  commonly  referred  to 
as  the  Wyoming  Syndicate.  It  seems  fliat 
Bdmimd  Landauer,  prior  to  the  completion  of 
tlie  xmrtihase,  and  while  at  least  some  of  the 
borrowed  money  was  being  obtained,  had 
some  kind  of  an  interest,  but  what  It  was  Is 
not  definitely  shown.   He  appears  to  have 


taken  some  part  In  raising  money  ft>r  tb» 
syndicate,  and  signed  some  stipulations 
which  will  be  referred  to  naming  blm  as  a 
member  thereof.  But  what  his  interest  was, 
or  whether  he  was  actually  a  member  of  the 
partnership,  is  not  material,  for  whatever  bis 
interest  he  is  txmnd  by  the  proceedings  In 
this  case  and  In  the  actions  broni^t  by  Kress- 
man and  p'Hespel  to  establtadi  their  ra^ec- 
tlve  mortgages. 

At  the  direction  or  request  of  Henry  Wal- 
ter, the  .  said  LobeU,  acting  throogh  Fred  J. 
LobeU  as  bis  attorney  in  tect,  executed  at 
Chicago,  111.,  a  mortgage  covering  said  lands 
to  H.  Wingfleld  HiUman  of  liondon.  England. 
The  mortgage  was  dated  July  8, 1905,  and  ap- 
pears to  have  been  aclmowledged  on  that 
date,  and  it  was  recorded  in  the  proper  ofiSce 
in  Fremont  county  on  October  6,  1905.  It 
states  the  sum  of  9140,000  as  the  amount  of 
the  debt  secured,  payable  five  years  from  the 
date  of  the  mortgage.  But  Mr.  Henry  Wal- 
ter testified,  tjsA  the  party  claiming  under 
the  mortgage  concedes,  that  the  amount  for 
which  it  was  directed  to  be  executed  was 
$100,000,  and  that  the  sum  of  HCOOO  was 
added  without  authority. 

Another  mortgage  dated  July  19, 1906,  and 
appearing  on  Its  face  to  have  l>eai  exeented 
and  aeknowle(^^ed-  on  that  date  at  Oilcaao, 
lU.,  was  executed  by  Joseph  H.  Lobell,  act- 
ing by  his  attorney  in  tect,  Fred  J.  Lobell, 
to  Lonto  Joseph  Angnste  Deiveaietals  of  BoL- 
bec,  France,  to  secure  the  payment  of  the  sum 
of  £80i240  sterling,  <m  the  1st  day  of  Hay, 
1906.  That  mortgage  was  recorded  in  the 
proper  office  in  Fremont  ooimty  cm  July  27, 
190G.  The  actual  amount  advanced  as  the  cm- 
stderatlon  for  that  mortgage  was  £26,240,  and 
It  was  advanced  Madame  Bcrtrand  and 
one  Femand  de  Parseval,  tor  whom  she  act- 
ed, to  be  loaned  through  Desgenetais  to  Henry 
Walter  and  the  others  composing  the  said 
Wyoming  Syndicate  to  comidete  the  payment 
of  the  purchase  price  of  the  lands  In  ques- 
tion, for  which  it  had  been  agreed  that  Des- 
genetais was  to  be  secured  by  a  mortgage 
on  the  lands.  The  difference  between  the 
amount  advanced  and  the  sum  stated  in  the 
mortgage  seems  to  have  been  included  either 
as  a  bonus  or  as  interest.  The  court,  bow- 
ever,  In  sustaining  the  mortgage  allowed 
merely  as  principal  the  amount  actually  ad- 
vanced. After  the  death  of  Desgenetais  his 
said  daughter,  the  sole  heir  at  law,  assigned 
the  mortgage  to  Madame  Bertrand,  the 
equitable  owner  thereof. 

On  January  14,  1905.  the  plaintiff  Kress- 
man and  tbe  defendant  D'Hespel  each 
brought  an  action  in  said  district  court,  nam- 
ing as  defendants  the  said  Joseph  H.  LobeU, 
Rudl  Landauer,  and  Henry  Walter,  a  co- 
partnership doing  business  as  the  Wyoming 
Syndicate,  to  establish  a  mortgage  upon  the 
lante  under  an  ^eged  agreement  therefor 
upon  a  loan  of  mon^  to  be  used  in  paying 
the  purchase  price  for  said  lands.  And  a 
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final  decree  to  that  effect  was  entered  In 
each  case  on  Jnne  22.  1907.  The  decree  In 
Kressman's  favor  required  said  Lobell,  the 
hoiAer  of  the  legal  title,  to  execute,  a(£tuiowl- 
edge,  and  deliver  to  Kressman  a  good  and 
sufficient  mortgage  coTering  the  lands  In 
question  aa  of  April  7,  1905,  for  the  sum  of 
$62,700,  the  same  to  draw  Interest  at  8  per 
cent  per  annum  from  said  mortgage  date, 
and  that  the  mortgage  be  recorded  aa  of  said 
date;  and  the  decree  declared  that  If  the 
mortgage  was  not  executed  and  recorded 
within  10  days  the  decree  should  have  the 
effect  and  operation  In  law  and  equity  of 
such  mortgage  so  as  to  Impose  a  mortgage 
Hen  upon  the  lands  in  favor  of  Kressman  as 
of  said  date.  The  decree  in  the  D'Hespel 
Case  was  similar,  requiring  and  declaring  the 
mortgage  in  his  favor  for  the  sum  of  |70,206.> 
10,  as  of  July  7,  1905,  and  to  bear  interest 
from  that  date  at  8  per  cent,  per  annum,  suh- 
Ject  to  the  mortgage  of  Kressman.  Prior  to 
the  decrees  Edmund  Landauer  was  added  as 
a  party  defendant  a  stipulation  having  been 
signed  by  blm  fOr  bis  appearance  in  eadi  ac- 
tion. 

There  was  an  appearance  in  each  of  the 
said  last-mentioned  actions  by  an  attorney 
assuming  to  represent  the  defendants,  who 
subsequently  withdrew  his  appearance,  and, 
thereafter,  the  defendants  having  been  ad- 
Judged  in  default,  a  motion  was  filed  by  two 
other  attorneys  who  signed  as  attorneys  for 
the  defendants,  to  set  aside  the  default  and 
permit  the  filing  of  an  answer,  which  mo- 
tion was  overruled,  hut  an  order  was  entered 
permitting  said  attorneys  to  appear  at  the 
trial  and  cross-examine  witnesses.  However, 
prior  to  the  said  respective  decree,  a  writ- 
ten stipulation  in  each  case  dated  May  25, 
1906,  and  purporting  to  be  signed  by  eadi  of 
the  defendants  and  Bdmund  Landauer,  as 
members  of  the  Wyoming  Syndicate,  was,  as 
we  understand,  attached  to  or  retnmed  with 
certain  depositions  tak«i  In  France.  At  least 
such  stipulatioii  was  before  the  oonrt  In  each 
of  said  cases.  It  admitted  the  service  of 
process,  the  amended  petition,  and  other 
papers  in  the  case  npon  eadi  of  the  parties 
to  the  stlpnlatl<m,  waived  all  objections  to 
errors  or  faults  in  the  procedure  tiwretofoxo 
taken  in  tiie  acthm,  and  admitted  that  the 
defendants  and  Bdmund  Landauer  were 
duly,  legally,  -uid  iwoperly  before  ttie  court 
and  subject  to  tta  Jurisdiction  In  the  par- 
ticular case^  and  It  recited  that  it  was  made 
pursuant  to  an  agreement  of  the  same  date 
bet^veen  the  said  parties  and  the  plaintiff. 
The  stipulation  in  the  Kressman  Gase  further 
recited  that  the  defendants  Henry  Walter, 
Rudl  Landauer,  and  Edmund  Landauer,  then 
copartners  doing  business  as  the  Wyoming 
Syndicate,  did,  prior  to  November  3,  1904, 
contract  and  agree  through  said  Henry  Wal- 
ter for  the  purchase  from  John  M.  Henderson 
and  his  wife  of  certain  lands  in  Fremont  coun- 
ty, Wyo.t  that  said  Waltw,  on  November 


8,  1904,  acting  for  himself .  Budl  and  Bd- 
mnnd  Landauer,  and  in  the  presence  and 
with  the  knowledge  and  consent  of  Josq>h  H. 
Lobell  did  execute  and  deliver  to  said  Kress- 
man the  instrument  thereto  annexed  <tbe 
mortgage  agreement  relied  on  and  alleged  by 
Kressman);  that  on  November  3  and  5,  1904, 
the  said  Kressman  paid  to  said  Walter  for 
him  and  the  other  said  parties,  and  with  the 
knowledge  and  consent  of  said  Lobell,  the 
equivalent  in  Huglish  pounds  of  260,000 
francs  in*  French  currency,  and  thereafter, 
on  Jnne  22,  1905,  the  sum  of  50,000  francs 
to  Rudl  Landauer  for  the  said  parties;  that 
the  said  sum  of  300,000  francs  was  then  due 
and  owing  by  said  parties  to  the  said  Kress- 
man, with  interest  from  the  date  of  the  pay- 
ments. There  are  other  recitals  in  the  stipu- 
lation not  now  necessary  to  state,  except  it 
recited  a  claim  of  the  defendants  that  the 
payment  of  June  22,  1905,  was  independent 
of  the  agreement  of  November  3,  1904;  that 
Kressman  was  not  entitled  to  a  first  mort- 
gage, but  was  entitled  to  a  mortgage  to  rank 
after  the  mortgages  of  Henry  W.  Hlllman 
and  Louis  Desgenetals  for  the  sums  of  $145,- 
000  and  £30,200  sterling  respectively. 

The  stipulation  in  the  D'Hespel  Case  also 
contains  recitals  similar  to  the  Kressman 
stipulation  respecting  the  relationship  of  the 
parties,  and  admitting  that  said  D'Hespel 
had  advanced  to  the  Wyoming  Syndicate  $67,- 
500,  the  amount  of  advances  here  dalmed  by 
him,  and  admitting  that  he  was  entitled  to 
a  mortgage  for  the  amount  conceded  to  have 
been  advanced  to  rank  immediately  after 
the  mortgages  of  Hlllman  and  Desgenetals. 
Each  stipulation  stated  that  It  ml^t  be  pro- 
duced In  the  trial  of  the  suit,  and  that  the 
plaintifl  should  be  entitled  to  testify  and  pro- 
duce other  witnesses  or  proof  or  by  deposi- 
tUm.  Aa  above  stated,  these  respective  stip- 
ulations, together  with  other  evidence  pro- 
duced were  before  the  court  In  said  actlonst 
and  npdn  the  whole  of  the  evidence  the  re- 
spective decrees  were  entered  reqolring  the 
execution  of  and  establlalilng  the  Kressman 
and  D'Hesp^  mortgages. 

It  wu  contended  on  the  trial,  and  Is  here 
contended  by  the  plaintiff^  In  error,  that 
Henry  Walter  did  not  sign  the  stlpulatiDns 
afbrwld  in  the  former  Kressman  and  D'Hes- 
pel Cases,  but  that  Us  signatnre  to  each 
stipulation  and  the  agreemaits  of  tiie  seme 
date  was  fozged.  And,  farther,  as  .above 
stated,  that  he  was  13k  sole  equitable  owner 
CMC  the  property,  and  remained  such  owner 
even  after  the  conrayance  to  the  Petroleum 
Maatscbappl]  H^erson.  And  therefore  It 
is  here  contended,  as  In  the  trial  court,  that 
he  was  not  bound  by  the  Judgment  establish- 
ing the  Kressman  and  D'Hespel  mortgages. 
And  It  is  argued  that  ibere  was  no  Wyoming 
Syndicate  and  no  partnership  between  any  of 
the  parties  until  the  written  agreement  be- 
tween Lobell,  Budl  Landauer,  and  Henry 
Walter  on  September  6, 1905.  But  we  think 
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die  erldeiuib  cQearly  aastalns  the  flndliig  of 
the  trial  «mrt  against  the  pUdntUfs  la  dnor 
iQttm  these  gu«ttioDS<  Tlie  evidence  as  to  tiie 
gennlneaesa  of  H^ry  Walter's  slgnatiire  to 
the  stipulations  Is  confllctlngr,  but  clearly  suf- 
ficient, in  onr  opinion,  to  sustain  ttie  conclu- 
sion of  the  trial  court  upon  that  matter. 

[1]  There  was  little.  If  any,  conflict  as  to 
the  ftict  of  the  existence  of  the  so-called 
Wyoming  Syndicate  from  soon  after,'  if  not 
before,  the  contract  between  Walter  and 
Henderson  for  the  purchase  of  these  lands; 
the  question  as  to  such  partnership  being 
more  one  of  law  than  of  fact  The  stlpnla- 
tlons  aforesaid  r^er  to  the  parties  as  con- 
stltntli^  the  Wyoming  Syndicate,  and,  If 
signed  by  Walter  as  found  by  the  court,  they 
were  binding  upon  him  as  against  Kressman 
and  D'Hespel.  He  admitted  In  his  testimony 
that  Rudl  Landaner  was  interested  with 
him  In  the  profits,  while  seeming  to  deny 
that  he  was  a  partner.  And  he  signed  a 
paper  dated  March  20,  1908,  addressed:  "To 
all  whom  it  does  or  may  concern,"  which 
was  recorded  In  the  office  of  the  register  of 
deeds  of  Fremont  county  on  April  2,  1908, 
stating  that  he  revoked  any  authority  given 
by  him  to  Joseph  H.  Ix>beU,  or  Fred  J.  Lo- 
bell,  or  their  firm  of  Lobell  &  Lobell,  to  act 
for  him  in  any  business  transactions,  and 
particularly  In  relation  to  oil,  mineral,  or 
other  properties  in  Wyoming,  and: 

"That  all  such  oU,  mineral,  or  other  proper- 
ties whatsoever,  now  registered  in  the  name  or 
names  of  Jos^h  H.  Lobell,  or  Fred  J.  Lobell, 
or  of  their  firm  of  Lobell  &  Lobell,  or  some  one 
or  both  of  them,  or  their  nominee  or  Doaunee^ 
are  BO  registered  and  held  for  and  on  behalf  of 
me  and  other  third  parties  the  trae  owners 
Jmntly  with  the  said  Joseph  B.  Lobell,  and  that 
the  said  Joseph  H.  Lobell,  and  Fred  J.  Lobell, 
or  some  or  one  of  them  or  their  nominee  or 
nominees,  are  <^ily  trustees  toe  such  true  own* 
CTB  of  all  the  aforesaid  mineral,  and  other 
properties  whatsoever." 

To  farther  show  the  evidence  on  the  sab- 
Ject  we  cannot  do  better  than  to  quote  from 
the  written  (pinion  of  Jodge  Winter,  who 
presided  at  the  trial,  stating  and  ezplalnli^ 
the  court's  findings  upon  the  questions  rais- 
ed upon  the  evidence.  Upon  this  qneetlon 
the  learned  Judge  said  In  part: 

"There  are  varions  affidavits  and  sworn  state- 
ments, dedarations  in  printed  documents  and 
sworn  statements,  declarations  in  solemn  In- 
atraments  which,  if  they  do  not  amount  to  an 
estoppel  in  law  with  reference  to  the  plaintiffs 
in  this  case,  and  a^nst  the  defendant  Walter, 
tliey  at  least  consotute  a  heavy  preponderance 
of  tba  evidence  against  hia  claim.  It  shows 
cooclusively  Mr.  Walter  actively  engaged  in  tbe 
affairs  of  the  Petroleum  Maatschappij  Hender- 
soD.  and  it  was  at  hie  direction  and  request  that 
XiObeU,  aa  trustee  (or  the  Wyoming  Syndicate 
made  the  transfer  of  the  S60  acres  lnT<dved 
herein.  Mr.  Walter  was  and  is  a  director  in 
that  concern.  Mr.  Walter  accepted,  retained, 
and  sold  for  his  own  use  bonds  of  said  com- 
pany, and  his  claim  of  sole,  original  ownership 
in  binMelf  in  the  (ace  of  these  facts  is  absolutely 
inconsistent  and  impossitile.  «  *  •  Among 
many  other  items  of  proof  of  the  existence  of  a 
partnership  from  an  early  date  is  tbe  (olloiiing 
quoted  from  a  letter  written  by  Kr.  Walter, 


March  18,  lOOS^ddressed  to  the  eoun^  clerics 
of  the  state  of  Wyoming:  '  •  *  ♦  I  beg  to 
inform  you  that  by  a  partnersliip  agreement 
dated  5th  September,  1906  (followiog  on  from 
the  bosiness  arrangements  of  myseU  resalttng 
in  a  partnership  between  mysdf  and  Mr.  Rodi 
Landauer  in  1902).  *  *  •  '  On  May  S,  1005, 
Rudi  Landaner  writes  D'Hespd:  The  under- 
takings whidi  I  talce  toward  you  are  taken  by 
me  in  the  name  of  the  Wyoming  Syndicate  of 
which  Mr.  Lobell  (orma  part.'  Thus  a  part- 
nership existed  wfaich  included  Lobell  prior  to 
the  agreement  of  partnership  in  writine  Sep- 
tember 3.  lOOB.  Lobell's  activities  with  Walter 
and  Landaner  run  back  several  yeare  prior  to 
that  and  evidently  under  a  verbal  partnership 
arrangement  To  the  question,  'Speaking  of  the 
560  acres,  they  had  been  transferred  to  the 
company  and  previous  to  this  they  had  been 
hdd  hy  Lobell  as  trustee  for  tbe  partnership, 
the  Wyomhic  Syndicate?'  Walter  answered, 
'If  you  like  to  put  it  that  way;  yes.'  While 
the  partnership  was  not  reduced  to  writing  until 
September  6,  1906,  there  is  evidence  runniog  all 
through  the  case  that  a  verbal  partnership  ex- 
isted probaUy  as  early  as  1902  with  reference 
to  the  Wyoming  laDds,.and  in  the  judgment  of 
the  conrt,  beyond  question,  at  the  time  of  the 
giving  of  the  mortgages.  It  was  reduced  to 
writing  in  1005  to  define  their  interests  and 
rights  one  with  the  other.  But  they,  meaning 
Walter,  Landauer,  and  Lobell,  and  later  & 
Landauer  and  Oppenhetm,  in  a  small  Interest, 
liad  engaged  in  concerted  partnership  acts  long 
prior  to  that  date.   In  answer  to  a  final,  direct 

auestion  after  several  pages  of  testimony  on 
le  subject  Mr.  Walter  admitted,  upon  cross- 
examination  by  Mr.  Robinson,  that  It  was  'true 
in  substance  that  Lobell  held  tbe  property'  up 
to  1906,  or  the  date  of  the  stipulations  in  1000 
for  the  syndicate.  •  •  •  The  finding  of  the 
conrt  up<m  this  c(Kiteati(m  of  Mr.  Walter  is 
tliat  it  is  not  astablisbed  the  evidence,  and 
that  Lobell  held  the  title  as  trustee  for  the 
Wyoming  Syndicate,  at  the  time  of  the  matters 
here  involved;  that  the  Wyoming  Syndicate 
transferred  title  by  its  trustee.  LobeU,  with  tbe 
knowledge  and  consent  of  the  memt>ers  ^  the 
syndicate,  and  each  and  all  were  paid  a  valu- 
able consideration  therefor  in  bonds  of  the  com- 
pany (to  which  transfer  was  made)  the  Petro- 
leum Maatschappij  Henderson,  Mr.  Walter  sell- 
ing some  of  hie  bonds,  and  that  the  actual  titie, 
both  legal  and  eqoitable.  is  in  the  Petrolenm 
Maatschappij  Henderson." 

The  leazned  trial  Judge  did  not  attempt  to 
state  every  Item  of  evidence  showing  the  ex- 
istence of  the  inrtnerahip  and  Its  position  as 
equitable  owner  of  the  property  prior  to  Its 
conv^anoe  by  Lobell  to  the  company  afore- 
said. To  do  80  here  Is  unnecessary.  We  are 
satisfied  that  no  other  coDClusion  Is  rea- 
sonably possible,  and  we  adopt  what  was 
said,  as  above  quoted,  as  a  sufflcient  con- 
cluding statement  ot  our  reascms  for  holding 
the  evidence  snffldoit  to  sustain  the  trial 
court's  conclusion  as  to  the  title  and  equita- 
ble ownership  of  the  property. 

[J]  The  conflict  In  the  evidence  as  to  the 
signing  of  the  stipulations  aforesaid  Is  not 
the  result  of  contradictory  statements  of 
witnesses  testifying  directly,  from  assert- 
ed or  assumed  personal  knowledge,  as  to 
the  existence  or  truth  of  the  fact  In  dis- 
pute. Although  Henry  Walter  testified 
that  he  did  not  sign  the  stipulations  or 
either  of  the  other  agreements  of  the  same 
date,  no  one  has  testified  to  having  seen  him 
sign,  nor  does  it  ai^war  that  any  one  could 
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80  testify  who  could  be  produced  as  a  wit- 
ness when  such  testimony  denying  the  signa- 
tures was  given  or  at  any  time  thereafter; 
that  testimony  having  been  given  at  the 
takinsT  of  the  deposltloDS  of  sundry  witness- 
es, Including  said  Walter,  in  Londw,  Eng- 
land, which  was  commenced  on  November  19, 
1913,  and  concluded  on  or  about  January  6, 
ldl4,  and  most  of  the  evidence  on  this  ques- 
tion aiq;>earlng  In  those  depositions.  His 
name,  however,  appears  to  have  been  signed 
to  each  of  said  BtipolatloDS  and  agreements 
in  the  presence  of  a  subscribing  witness,  one 
Arthur  Morris,  a  commissioner  at  oaths,  who 
attested  the  signature  by  writing  opposite 
the  same  and  the  signature  of  Joseph  H. 
LobeU,  "Signed  by  the  said  Joseph  H.  LobeU 
and  Henry  Walter  in  the  presence  of  Arthur 
Morris,"  adding  underneath  his  name  his 
official  title  of  commissioner  to  administer 
oaths  0*  Uie  Supreme  Court  of  Judicature  in 
Bngland.  But  he  was  not  living  when  the 
evidence  aforesaid  was  taken,  liavlng  died 
in  1909.  His  signature  as  such  subscribing 
witness  was,  bowever.  identified  by  his  son, 
who  teettfled  tliat  he  was  acquainted  with  It 
and  had  frequently  seen  him  write,  and  he 
produced  for  comparison  two  paid  cbecbLs 
signed  by  hla  father,  one  of  which  he  saw 
htm  aiga,  and  they  won  put  in  evidence  with- 
out ohJeetloD.  He  further  testified  that  his 
fbtber  was  a  oommlsaloner  few  oaths  in  1806, 
the  year  in  which  the  papers  aforesaid  were 
dated  and  purport  to  have  been  executed. 
Tlie  algnatttre  was  alBo  declared  to  be  gen- 
uine by  expert  o^nkm  testimony  npoa  com- 
parison with  the  signatures  to  the  checks, 
and  there  Is  nothing  In  the  evidence  Impeach- 
ing its  authenticity. 

The  other  evidence  tending  to  show  the 
genidnenees  of  the  disputed  signatures  c<m- 
slBts  of  the  following:  The  testimony  of 
a  handwriting  expert  of  the  hlj^est  standing 
and  reputation  in  England  as  such  expert, 
as  shown  by  the  evidence,  stating  most  posi- 
tively his  oplnl(»i,  upon  ccnnparlng  the  dis- 
puted signatures  with  admitted  signatures  of 
Henry  Walter  to  letters  which  had  been 
introduced  in  evidence  as  otherwise  relevant 
upon  the  Issnes  in  the  cause,  that  all  the 
signatures — those  admitted  to  be  genuine  and 
the  others  denied — were  written  by  the  same 
person;  the  opinion  testimony  of  another 
witness  who  was  acquainted  with  Henry 
Walter's  handwrlUng  and  had  seen:  Mm 
write  that  the  disputed  signatures  were  his; 
certain  facts  tending  to  support  the  gen- 
uineness of  the  signatures;  and  the  signa- 
tures aforesaid  and  sever^  others  In  the  evi- 
dence admitted  to  be  genuine  which  were 
compared  with  the  dlq;nited  signatures  by 
the  court. 

It  was  shown  that  the  handwriting  expert, 
Mr.  Ourrln,  bad  made  a  special  study  of 
handwriting  for  12  years;  ttiat'he  was  con- 
stantly called  upcm  to  testify  in  the  courts 
as  an  expert  on  the  subject,  bad  been  engag- 


ed in  hundreds  of  cases,  and  was  constantly 
being  consulted. by  the  leading  solicitors  In 
the  British  Isles,  the  principal  banks,  the 
police  authorities,  the  director  of  pubtlc 
prdsecutlons,  and  accepted  as  a  qualified  ex- 
pert in  disputed  handwriting  la  all  the  courts. 
And  it -appears  that  prior  to  testifying  he 
bad  examined  the  disputed  signatures  and 
the  others  shown  to  him  admitted  to  be  gen- 
uine. Explaining  the  reasons  for  his  con- 
clusion that  the  disputed  signatures  were 
genuine,  he  stated  in  detail  the  characteristic 
features  of  the  signatures  admitted  to  be 
genuine  and  that  all  such  features  appeared 
in  those  diluted,  with  slight  variations  in 
the  four  that  were  diluted  as  In  the  others. 
And  the  latter  fact,  he  stated,  strongly  indi- 
cated that  they  were  genuine.  Without  tak- 
ing the  time  or  space  to  quote  or  refer  to  the 
particular  features  of  the  signature  thus 
explained  by  the  witness  It  may  be  said  that 
he  described  those  denied  as  perfectly  clean 
straightforward  signatures,  without  lany 
trace  of  hesitation,  and  appearing  to  have 
been  written  in  a  perfectly  natural  manner. 
He  also  testified  that  he  could  not  conceive 
of  anybody  writing  the  signature  "Henry 
Walter"  with  the  same  freedom  which  ap- 
pears in  the  disputed  signatures  other  than 
the  perB(m  who  wrote  the  admitted  signa- 
tures. 

Mr,  Walter  having  testified  that  his  former 
private  secretary,  a  Mr.  Lobban,  who  had 
died  after  1006  and  before  said  evidence  was 
taken,  was  able  to,  and  frequently  did,  sign 
his  name  and  reproduce  his  signature  to  let- 
ters and  unimportant  papers  by  his  request 
or  consent,  and  suggested  the  theory  that  the 
said  Lobban  may  have  signed  his  name  to  the 
papers  In  question,  without  authority,  and 
having  also  Identified  as  In  Ix^ban's  hand- 
writing Bome  names  written  In  the  call  book 
kept  in  his  oflSce  to  record  the  names  of  call- 
ers and  the  time  of  their  calling  there,  Mr. 
Gurrln  was  asked  whether,  In  his  opinion, 
the  persou  who  wrote  the  names  aforesaid 
In  the  call  book  could  as  easily  Imitate  Mr. 
Walter's  signature  as  one  writing  a  free 
hand*  and  he  answered: 

"I  must  emphasize  again  that  I  csnnot  con- 
ceive tbo  signatures  beins  imitated  at  all,  but 
in  addition  I  must  ssy  mat  it  would  be  mucb 
more  difficult  for  one*  writing  this  s^le  of  hand 
to  imitate  it  than  for  a  person  who  wrote  a 
very  free  hand." 

He  also  identified  as  in  his  opinion  authen- 
tic the  initials  "Hy.  W."  appearing  at  sev- 
eral places  on  the  mai^in  of  the  disputed 
papers,  opposite  changes  or  Interlineations 
therein,  Mr.  Walter  having  denied  that  they 
were  written  by  him. 

The  stipulations  and  agreements  aforesaid 
are  each  dated  May  25,  1006,  and  they  were 
signed  on  that  day  at  Paris,  France,  by  Budl 
and  Bdmund  Landauer.  LobeU  appears,  as 
aforesaid,  to  have  signed  in  the  presence  of  a 
subscribing  witness  in  Lcaidon.  But  there 
are  two  ot  tals  signatures  to  each  paper;  the 
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flret,  as  stated,  nnAerneath  the  name  as  at- 
torney for  defendants,  meaning  the  defend- 
ants id  the  Kresaman  and  D'Hespel  Gases  In 
which  the  stipulations  were  resi>ectlvely  fil- 
ed, and  it  may  be  that  he  signed  In  that  ca- 
pacity at  l^arls  and  that  bis  personal  signa- 
ture was  the  one  attested  by  the  subscribing 
witness.  It  was  understood  that  the  papers 
should  be  taken  at  once  by  Mr.  Lobell  to 
London  to  be  signed  by  Mr.  Walter,  and  a 
space  appears  to  have  been  left  for  his  sig- 
nature between  Lobell's  personal  signature 
and  that  of  Edmund  Landauer,  for  that  is 
the  order  In  which  the  names  appear.  And 
it  is  shown  by  the  following  evidence  that 
Mr.  Lobell  was  In  London  on  May  25th, 
26th,  and  2Sth.  The  call  boolc  kept  In  Mr. 
Walter's  office  showed  that  Lobell  called 
there  on  May  2Sth  at  1  o'clock,  again  on  the 
next  day,  the  26tb,  wfaidi  was  Saturday,  at 
12  o'clock,  and  also  on  the  following  Mon- 
day, the  2Stb.  at  11  o'clodc.  and  that  on  this 
day  he  called  to  see  and  did  see  Hmry  Wal- 
ter. It  Is  also  shown  by  the  call  book  that  a 
Mr.  Morris  called  on  the  20th  at  12:20 
o'dodc  that  entiy  appearing  Inuuediatdy  un- 
der the 'entry  of  LobeH's  call  at  12  o'clock. 
This  evidence  -was  brought  out  on  cross-ex- 
amination at  H«iry  Walter,  and  vpoa  his 
being  asked  to  produce  his  call  book.  We 
undofltand  the  erldence  also  to  show  that 
Mr.  Lobell  returned  to  Paria  on  tbe  erening 
<tf  Mimday,  the  28Ui,  or  tbe  next  day,  and 
that  the  papns  were  there  at  that  time,  if 
they  had  not  been  returned  firom  London  by 
mail  before  then. 

As  against  the  possible  Inference  frmn  tbe 
call  book  entries  aforesaid  as  to  the  signing 
ot  tbe  papers  on  the  26th  of  May  when  Lo- 
bell and  Morris  called  at  his  office,  there  Is 
tbe  testimony  of  Henry  Walter  that  he  was 
not  in  his  office  on  either  the  2Sth  or  26th  of 
May,  and  '  the  corroborating  testimony  of 
two  other  witnesses,  one  of  them  having 
been  employed  as  a  nui^  at  tbe  place  where 
he  claimed  to  have  been  all  of  the  25th  and 
until  taking  the  train  for  London  on  the 
morning  of  the  26th,  which  brought  blm  to 
the  station  In  London,  about  20  minutea' 
ride  from  his  office,  a  little  before  12  o'clock, 
and  the  other  a  lady  employed  as  an  assist- 
ant In  his  office  at  that  time  and  lived  at  his  | 
bouse.  The  latter  testifled  that  she  met  Mr. 
Walter  on  the  26th  at  the  station,  and  left 
him  there  about  20  minutes  or  half  an  hour 
after  he  had  arrived,  and  that  ^he  then  re- 
turned to  the  office,  remaining  in  her  room 
above  it  until  about  Q  o'clock,  and  that  Mr. 
Walter  was  not  In  his  office  that  afternoon. 
It  will  serve  no  useful  purpose  to  redte  the 
further  particulars  of  that  testimony,  or 
Mr.  Walter's  explanation  of  his  movem^ts 
on  the  afternoon  of  the  26th,  except  that  he 
testified  that  he  did  not  meet  either  Lobell 
or  Morris  at  any  time  tliat  day  and  did  not 
recall  having  ever  met  Mr.  Morris. 

The  trial  conrt»  referring  to  the  testimony 


of  Mr.  Walter's  former  office  asststant,  said 
concerning  It  that  It  was  impossible  to  read 
her  evid^ee  which  was  given  at  the  trial 
without  being  convinced  that  she  had  testi- 
fied not  from  a  distinct  personal  recollec- 
tion of  the  events  of  that  day,  but  frcmi  tiie 
habits  and  customs  of  the  office  and  of  Hr. 
Walter  with  respect  to  absenting  hlmsrif 
from  the  office  on  Saturday  afternoon;  that 
her  direct  answers  to  the  effect  that  neither 
Mr.  Walter  nor  any  one  was  at  the  office 
tliat  afternoon  were  supplemented  by  stating 
some  habit  or  custom  of  herself,  Air.  Walter, 
or  the  other  office  employes.  And  the  court 
concluded  that  notwithstanding  said  corrob- 
orating testimony  it  was  possible  for  Mr. 
Walter  to  have  been  at  the  office  and  sign 
the  papers  there  while  Lobell  and  Morris 
were  present,  or  that  he  might  have  signed 
It  elsewhere  In  Loudon  on  that  day,  or  on 
the  28th,  unless  the  latter  date  ahould  be  ex- 
cluded because  of  a  letter  in  evidence  writ- 
ten by  Mr.  Lobell  to  Rudi  Luidauer  on  the 
26th  stating  that  final  agreement  duly  sign- 
ed was  indosed,  which  may  or  may  not  have 
been  the  stipulation  or  agreement  in  qu«- 
tlon.  That  letter,  with  others  written  by 
Lobell  on  May  2fitli  and  aeth  of  udd  year. 
8iv>ears  to  have  been  written  in  Mr.  Walter's 
office  for  it  was  shown  by  copy  fuond  In 
Mr.  Walter's  letter  coity  hook  kt^  In  Ills 
office.  And  it  seems  to  us  that  the  final 
agreement  referred  to  was  probably  tbe  one 
in  questim.  since  it  calls  attrition  to  the 
fhct  that  tbe  writer  made  a  few  altera- 
tions in  the  agreement.  One  a£  said  other 
letters  was  a3ao  to  Rudi  Landauer  dated  the 
25th  and  stated: 

"Arrived  here  all  safe:  am  taking  care  of 
buBinese  on  this  side.  Have  another  appoint- 
ment  for  to-morrow  morning,  whidi  will  see 
tbe  matter  through." 

EJxcept  the  recital  in  each  stipulation  that 
the  several  memben  c£  the  Wyoming  Syndi- 
cate naming  them,  had  entered  into  a  oim- 
tract  for  the  pnrchafip  ^e  lands  in  ctm- 
troversy  through  Henry  Walter  as  one  of 
their  number,  the  stipulatimis  and  fl«ree- 
raents  contain  substantially  no  redtal  of 
facts  against  his  Interest  which  have  not 
been  directly  or  infer^tially  admitted  by 
him  by  letter  or  otherwise,  and  the  trial 
court  called  attention  to  that  situation,  evi- 
dently as  tending  to  show  that  the  papors 
might  well  have  be«i  signed  by  him.  And  it 
appears  that  they  were  entered  into  to  protect 
his  Interest  us  well  as  that  of  the  other  par- 
ties, for  the  agreements  respectively  recite 
that  the  party  of  tbe  first  part  (Edward 
Kressman  in  the  one  agreement  and  Octave 
D'Hespel  in  the  other)  had  Instituted  proceed- 
ings in  Wyoming  oud  in  Delgitma  for  the 
f:ums  claimed  to  be  due  them  from  tbe  par- 
ties of  tile  second  purt  (Lobell,  Itudi  and 
Edmund  Landauer,  and  Uenry  Walter)  and 
for  a  mortgage,  and  that  said  parties  of  the 
second  part  had  asked  for  a  stay  of  proceed- 
ings in  Wyoming  until  October  15,  1906,  and 
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the  dIsooDtliraance  of  the  proceedlnga  In 
BelKlum,  and  that  was  provided  for  npon 
certain  stated  conditions.  Mr,  Walter's  let- 
ters which  were  used  for  comparison  by  the 
expert  witness  aforesaid  in  testifying  as  to 
the  authenticity  of  the  disputed  signatures, 
written  In  1908  and  1909.  disclose  that  he 
knew  of  the  mortgage  decrees  of  June,  190T, 
and  the  subsequent  foredosure  proceedings^ 
and  was  arranging  to  pay  the  amounts  re- 
spectively due  on  the  several  mortgages 
without  denying  his  obligation  under  said  de- 
crees or  that  they  were  binding  upon  him. 

The  fact  has  been  referred  to  that  the  evi- 
dence contains  many  of  Walter's  admitted 
signatures,  not  oaiy  his  name  in  full,  but  also 
his  initials  "Hy.  W.,"  as  written  by  him,  aud 
it  appears  that  the  trial  court  compared  the 
several  signatures  and  initials  admitted  to  be 
genuine  with  those  disputed.  We  find  in  the 
written  opinion  of  the  court  aforesaid  this 
reference  thereto: 

"It  must  be  conceded  that  the  tfgnatore  of 
Henry  Walter  anti  his  initials  on  the  margins 
of  the  stipulatioQB  to  the  ordinary  eye,  compat^ 
ed  with  the  admitted  Eugnatures,  appear  to  be 
geouine.  ■  It  ia  a  very  unusual  signature,  and 
every  characteristic  in  the  minutest  detail  is 
reproduced." 

And  at  another  place  In  the  opinion  the 
court  referred  to  "the  apparent  genuineness 
of  bis  signatures."  Hie  initials  aforesaid 
appear  mi  the  UiE^nted  documents  in  each 
instance  immediately  under  or  following  the 
inltlahi  "J.  H.  L.."  evidently  wrlttea  by  Mr. 
Lobell.  And  as  found  mi  these  papers  th^ 
furnish  addltlMial  circumstantial  proof  of 
the  genuineness  of  the  disputed  signatures. 
It  is  difficult  to  conceive  that  one  foi^ng  the 
signatures  would  add  to  the  possibility  c£ 
detection  by  also  writing  the  initials  In  sever- 
al places  on  the  papers,  especially  where  the 
authority  of  the  changes  are  verified  by  tb» 
iultlals  of  another  party  to  the  instrument. 
Although  both  Henry  and  Charles  Walter 
testified  that  Mr.  Lobban  could  and  occasion- 
ally did  Imitate  Henry's  signature,  and  sign 
die  same  by  request  or  consent  to  unimpor- 
tant letters  or  papers,  no  spedmen  of  the  sig- 
nature as  signed  or  wiltten  by  htm  "was  pro- 
duced in  evidence. 

The  trial  court  conduded  tqwn  all  the  evi- 
dence that  the  disputed  signatures  were  genu- 
ine and  that  Mr.  Walter  was  bound  thereby 
and  subject  to  the  judicial  proceedings  based 
thereon.  The  original  letters  and  papers  con- 
taining the  admitted,  as  well  as  the  disputed, 
signatures  are  In  the  record  here,  and  Justify 
ns  In  saying  that  the  learned  trial  court  did 
not  overstate  the  fact  of  the  apparent  genuine- 
ness of  the  signatures  here  dif^uted.  In  view 
of  all  the  evidence  coverii^  the  question  we 
are  satisfied  that  it  Is  suffldent  to  sustain  the 
court's  conclusion  as  to  the  genuineness,  of 
the  signatures  especially  In  connection  with 
the  declared  effect  upm  the  mind  oCtliat  court 
upon  comparing  them  with  the  signatures 
admitted  to  be  genuine. 

It  having  beeu  found  upMi  evidence  whldi 
nre  hold  suffldent  that  Henry  Walter  la 


bound  by  the  decrees  establishing  the  Kress* 
man  and  D'Hespel  mortgages,  a  further  con- 
sideration of  those  mortgages  is  necessary  on- 
ly with  respect  to  their  rl^t  to  equal  rank 
with  theHillman  mortgage,  as  security  for  the 
respective  amounts  allowed  by  the  court,  a 
right  denied  by  Charles  Walter,  the  assignee 
of  the  last-named  mortgage,  and  one  of  the 
plaintiffs  In  error.  While  the  defendants  In 
error  represented  here  do  not  agree  that 
anything  should  have  been  allowed  upon  the 
Hlllman  mortgage,  or  that  It  Is  entitled  to 
equal  rank  with  their  mortgages,  they  are  not 
here  complaining  of  the  findings  or  Judgment 
in  those  respects-  The  trial  court  concluded 
Its  consideratiw  of  the  evidence  relating  to 
the  amouQts  due  respectively  npMi  the  mort- 
gages of  Oie  defendants  In  error  by  sajing: 

"On  the  whole  matter  of  the  Kresaman, 
D'Heapel,  and  DeBfrenetais  mortgages,  Henry 
Walter  helped  to  solicit  them  or  had  knowledge 
of  the  solicitation  of  them  by  members  of  the 
Wyoming  Syndicate,  promised  both  Kressman 
and  Desgenetais  first  mort^ges— and  tried  to 
get  tiiem  all  to  acc^t  bonds  in  payment,  and 
rec(«nized  all  three  mortgages  in  letters  and 
documents  and  promised  payment  of  them,  tried 
to  raise  money  to  buy  the  Kressman  mortgage, 
and  tried  to  raise  money  to  settle  and  promised 
to  settle  the  Desgmetals  mortgage,  and  recog- 
nixed  them  all  in  numerous  ways. 

[3]  And  the  evidence  fully  sustains  the 
trial  court  In  those  statements.  It  is  con- 
tended that  by  the  terms  of  the  contract  tor 
the  Kressman  mortgage  the  latter  was  to  fur- 
nish the  entire  amount  of  the  Iwlance  then 
due  upon  the  purchasie  price  of  the  lands  to 
Mitltle  him  to  a  mortgage  at  all.  That  con- 
tract was  signed  by  Hrary  Walter  and  by  the 
flTBlt  clause  therein  It  la  declared  that  he  did — 
"undertake  by  these  presents  to  subscribe,  con- 
vey and  sign  in  favor  of  Mr,  Edward  Kressman 
of  17  Rue  Vanban,  Bordeaux,  France,  a  mort- 
gage for  any  amount  which  will  be  paid  by  him 
for  completion  of  the  purchase  price  as  will  Iw 
stated  hereafter,  up  to  850.000  francs ;  this  sum 
of  850,000  francs  being  the  maximum  of  what 
is  due  for  balance  as  completion  of  the  purchase 
price,  expenses,  etc.,  due  or  to  become  due  on 
the  lands  purchased  by  the  said  Henry  Walter 
by  contract  of  the  9th  of  April,  1903,"  etc. 

It  Is  argued  that  this  required  Kressman 
to  pay  the  entire  amount  of  850,000  francs  to 
entitle  him  to  a  mortgage.  The  trial  court 
held,  and  we  think  correctiy,  that  the  con- 
tract Is  not  entitied  to  that  construction.  In 
addition  to  the  above-quoted  language  of  the 
contract,  which  we  think  does  not  imply  or 
require  that  Kressman  abould  pay  the  entire 
balance  necessary  to  complete  the  purchase 
price,  the  evidence  very  clearly  shows  that 
he  was  not  expected  to  do  that,  but  that  he 
was  only  one  of  several  from  whom  it  was 
expected  to  raise  the  money.  All  but  $10,000 
of  the  money  furnished  by  him  was  paid  to 
Walter  through  his  mlidtors  in  London. 
Ten  thousand  dollars,  the  last  of  the  money 
furnished  by  him,  was  received  by  Rudl  Len- 
dauer,  and  it  Is  contended  that  tUs  money  was 
furnished  for  other  purposes  or  imder  such 
drcumstances  as  not  to  come  under  the  mort- 
gage CMitract.  But,  In  our  <H>lnlon,  there  is 
suffldMit  evidence  to  sustain  the  finding  ot 
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the  trial  court  adverse  to  that  contention,  es- 
pedally  in  view  of  several  letters  written  by 
Walter  In  1908  and  1900  acknowledging  the 
obligation  of  the  mortgage, -and  promising  to 
pay  the  same,  and  even  referring  to  it  as 
the  flrat  mortgage  upon  the  property. 

nie  contested  pduts  aa  to  the  D*Heapel 
mortgage  were  well  considered  by  the  trial 
conrt,  and  as  briefly  as  can  be  done  In  this 
oi^nlon  without  reference  to  the  evidence 
In  detail.  We  gnote  the  following  from  the 
opinion  of  that  conrt,  first  explaining  that 
the  syndicate  was  Interested  in  other  Wyo- 
ming oil  properties: 

"TfaiB  mortgage  la  resisted  only  in  the  amonnt 
claimed.  It  is  admitted  to  the  amoant  of  100,- 
000  francs.  It  is  claimed  that  the  several 
amounts  advanced  by  D'Hespel  were  either  ad- 
vanced upon  Salt  Creek  lands  as  security  or 
were  personal  advances  without  security  to  Radl 
Landaner;  but  we  think  the  fact  established 
by  the  record  is  that  all  the  amounts  claimed 
were  advanced  in  cash,  without  bonus,  end  that 
upon  the  failure  to  give  any  security  as  agreed 
upon,  that  the  arrangement  was  for  the  mort- 
gage npon  the  Henderson  lands.  And  it  is  nec- 
essary to  include  the  D'Hespel  advances  to 
make  up  the  full  sum  paid  for  the  Henderson 
lands,  including  penalties  or  consideration  for 
extension  of  time  on  payments,  which  full  sum 
Mr.  Walter  himself  6xed  as  high  as  68,000 
pounds.  There  is  no  reason  to  believe,  and  it 
u  improbable,  that  large  sums  would  have  been 
advanced  by  Count  D'Hespel  to  Rudi  LAndauer 
personally  without  security.  The  receipts  and 
agreements  in  writlnf^on  the  D'Hespel  advances 
recite  *Budi  Landaner  representing  "the  Wyo- 
ming S^dlcate."'  Furthermore,  uiere  are  let- 
ters written  by  Mr.  Walter  and  by  his  solicitors 
which  recognize  and  acquiesce  in  and  promise 
payment  of  the  D'Hespel  mortgage  as  well  as 
the  Kressman  mortgage,  and  that  before  and 
aftw  the  ju^ment  decreeing  mortgages  to 
Kressman  and  D'Hoipd,  and  fixing  the  amounts 
of  said  mortgages." 

The  D'Hespel  mortgage  covered  other 
lands  In  addition  to  those  here  involved,  lo- 
cated, as  we  understand,  in  the  so-called 
Salt  Creek  field,  and  there  appears  to  have 
been  a  judicial  sale  of  those  lands  under  the 
mortgage  resulting  in  a  credit  thereon  of 
about  ¥30,000.  It  is  clear  from  the  evld«ice 
that  the  original  amount  of  the  principal 
snm  secured  by  that  mortgage,  $67,600,  the 
equivalent  of  337,500  francs,  was  advanced 
with  the  understanding  that  it  was  for  the 
Wyoming  Syndicate,  and  that  amount  of  ad- 
vances by  D'Hespel  was  admitted  by  the  stip- 
ulation of  May  25,  1906,  in  hla  action  to  es- 
tablish the  mortgage,  and  also  that  he  was 
entitled  to  a  moTtgRCe  therefiw  on  the  Hen- 
derson lands. 

That  £26,240  was  actually  furnished  as 
the  consideration  for  the  Desgenetals  mort- 
gage for  £30,240  is  conclusively  established 
by  the  evidence,  the  sum  of  £4,000  being 
added  to  the  principal  as  Interest  for  oue 
year  to  maturity  or  aa  a  bonus.  As  stated 
by  the  trial  court  the  sum  thus  advanced 
made  up  the  balance  then  remaining  to  com- 
plete the  payment  of  the  purchase  price  of 
the  lands,  for  which  a  first  mortgage  was 
promised  Desgenetals  through  Henry  Wal- 
ter's soUdtora,  and  by  hla.  direction  the 


mortgage  was  executed  and  recorded.  The 
propriety  and  conalderatl<»i  of  the  assign- 
ment to  Madame  Bertrand  cannot  reasona- 
bly bequ^tioned.  That  the  money  advanced 
In  the  name  of  Desgenetals  was  provided  by 
her  is  clearly  shown  by  the  evidence. 

[4]  It  la  contended  that  the  mortgage  was 
never  delivered.  But  the  fact  of  executing 
and  recording  It  after  promising  that  such 
a  mortgage  would  be  executed  and  recorded 
must  be  held  sufficient  to  omstltute  a  deliv- 
ery, the  act  of  recording  Indicating,  under 
the  drcDmstances,  that  it  was  intended  aa  a 
delivery.  ■  Hence  the  fact  that  the  mortgage 
afterwards  came  Into  the  possession  of  Mr, 
Henry  Walter's  solidtora  in  London^  who, 
at  his  direction,  retained  it  In  their  custody, 
cannot  be  accepted  as  showing  nondelivery. 
Henry  Walter's  solicitors,  on  April  26, 1900^ 
wrote  to  the  solicitors  in  France  represent- 
ing Desgenetals  stating  that  the  amount  neo- 
esBary  to  complete  the  paynifflit  of  the  pur- 
chase price  was  £20/MO,  exdmstve  of  their 
invfessional  <iuaga  estimated  at  600  pounds ; 
that  a  deed  had  been  executed  tfy  Mr.  Walt^ 
to  Mr.  LobeU,  the  latter  being  an  Amo^n 
dtlsen,  and: 

"We  undertake  on  bdialf  of  Mr.  Ix>beU  and 
Mr.  Walter  forthwith  upon  payment  of  the 
above  sum  to  instruct  our  agents  to  complete 
and  record  in  favor  of  your  client  a  first  mort* 
gage  upon  the  property  to  secure  the  repayment 
of  that  sum  without  interest  at  the  explratioa 
of  one  year  from  the  date  of  the  advance." 

And  on  receiving  the  money,  26,240  p<»inds, 
in  London  on  April  29, 1906,  th<^  gave  a  re- 
ceipt therefor,  referring  therein  to  their  said 
letter  of  the  26th,  and  stating  that  the 
mortgage  is  to  be  for  £30,240.  And  there 
are  other  letters  from  them  ccmnrmlng  the 
recording  of  the  mortgage. 

[B]  It  is  further  contended  that  the  mort- 
gage was  paid  by  the  acceptance  of  bonds 
of  the  Petroleum  Maatschapplj  Henderson. 
But  we  do  not  understand  the  evidence  to 
show  a  completion  of  the  negotiations  for 
such  a  settl<j&iettt,  or'  that  any  such  bonds 
were  received  1^  the  mortgagee  or  any  one 
representing  him  or  his  Interest  There  are 
some  letters  in  evidence  written  by  coe  Foul- 
on  de  Vaulx  to  Madame  Rndl  Landauer,  <me 
dated  September  24th,  and  the  other  Sep- 
tember 27,  190S,  which  seem  to  have  been 
written  for  the  purpose  of  ascertaining  what 
had  become  of  certain  so-called  provisional 
certificates  for  bonds  of  the  said  company — 
the  writer  of  the  letters  being  or  having 
been  the  president  of  that  company — stating 
that  the  writer  had  handed  to  Mr.  SalUeres 
and  his  group  098  of  the  certificates  which 
were  depoalted  in  an  Austrian  bank,  and 
that  he  held  a  proper  receipt  therefor  signed 
by  the  said  Sallleres.  And  it  appearing  that 
Mr.  SaUieree  having  been  approached  by  Mr. 
Ix>bell  with  a  request  to  raise  the  money 
necessary  to  complete  the  purchase  price  of 
the  lands  had  negotiated  the  loan  from  Mr. 
Desgenetals,  and  also  the  securing  of  the 
money  from  Madame  Bertrand  to  aid  Des- 
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gedetate  in  maidng  tbe  loftii,  fhe  letters 
afdresBUl  are  rolled  niKm  aa  evidence  to 
show  that  these  bond  certificates  jwere  re- 
ceived in  payment  of  tbe  Desgenetus  mort- 
gage. And  Mr.  Walter  testified  tbat  said 
mortgage  was  paid,  but  that  be  did  not  know 
bow  It  was  paid.  The  above-mentioned  let- 
ters are  certainly  not  ctmclnslve  ae  evidence 
of  the  fact  tbat  the  certificates  mentitmed 
were  delivered  to  Mr.  Sallleres,  and  most 
clearly  do  not  show  tbat  tbe  certificates  ever 
reached  i>esgaietal8  or  Madam  isertrand, 
even  If  entitled  to  be  considered  as  evidence 
at  alL  But  Mr.  Sallleres  testified,  Wbrai  ask- 
ffl  if  anything  bad  been  paid  to  his  knowl- 
edge upon  the  Deagenetais  mortgage,  tbat 
17S.000  francs  had  been  paid  as  Interest 
And,  upon  being  asked  If  he  was  entitled  to 
receive  payment  of  the  Interest  or  the  entire 
principal  If  it  was  tendered,  be  answered: 
"We  did  not  speak  of  thifl.  If  tbe  entire  prin- 
dpal  had  been  offmd  I  should  have  asked  bim 
0esgenetai8)  for  instructions." 

And  It  seems,  as  stated  by  the  trial  court, 
that  these  hwd  certlflcates  were  issued 
man7  months  prior  to  the  issuance  of  the 
company's  bonds  and  before  it  owned  any 
property;  tbat  the  imly  property  It  owned 
at  any  time  was  tbe  660  acres  here  Involv- 
ed ;  that  there  is  no  evidence  that  tiie  cer- 
tificates were  realised  upon  at  ever  present- 
ed or  enhanged  for  bonds  of  tbe  company ; 
and  tbat  such  bonds  were  never  out  of  tbe 
possession  of  Mr.  Van  Houten,  who  bdd  tbe 
same  as  trustee  for  tbe  company.  We  think 
it  also  true  tbat  the  written  conditions  upon 
which  a  settlemrat  such  bonds  were  pro- 
posed were  never  carried  out,  at  least  so 
tar  as  the  Desgenetais  mortgage  is  concern- 
ed, and  It  appears  that  both  Kressman  and 
I^Hesp^  declined  to  acc^t  bonds  In  pay- 
moat  of  tbelr  respective  mortgages.  Not- 
withstanding Mr.  Walter's  testimony  as  to 
the  payment  of  tide  mcntgage,  it  appears 
that  in  lettns  written  after  the  alleged  set- 
tlement he  wrote  to  the  effect  that  he  was 
raising  money  to  pay  It  and  stating  In  one 
of  them  Oiat  It  would  in  due  course  be  set- 
tled. 

The  evidence  tbat  the  Hlllman  mortgage 
was  paid  In  braids  of  the  said  company  is 
T«ry  mudi  stronger  than  that  concerning 
sacb  a  settlement  of  the  Desgraietals  mort- 
gage, for  It  shows  tbat  Htllman  actually  re- 
ceived tbe  bonds  after  telegra^ing  Mr.  Van 
Houten  on  May  11,  1008: 

"I  hereby  rdease  mortcage  £%,000  & 
8,000  Interest  against  84,800  bonds  yon  hold- 
ing same  for  me" 

—that  having  been  sent  under  telegraphic  in- 
stractlons  flrom  Henry  Walter  and  his  solici- 
tor with  him  at  tbe  time  in  Holland.  But  aa 
he  afterwards  returned  tbe  bonds  to  Mr. 
Walter,  "wbo  was  managing  director  of  the 
said  cimipany,  for  foilure  of  some  of  tbe  con- 
ditions, the  trial  court  held  tbat  his  accept- 
ance was  not  final  and  should  not  be  con- 
sidered as  a  payment  of  bis  mortgage. 


[8]  nie  remaining  questions  relate  to  the 
Htllman  mortgage,  it  being  contended  by  tbe 
plaintlif  in  error  Charles  Walter  that  tbe 
court  erred  In  finding  and  declaring  by  the 
judgment  that  tbe  principal  sum  secured  by 
and  due  upon  that  mortgage  was  $25,0(K),  and 
that  It  was  not  entitled  to  rank  as  a  first  and 
prior  lien  upon  the  property.  This  la  the 
only  mortgage  conceded  by  Henry  Walter  in 
bis  testimony  to  be  a  valid  lien  upon  tbe  prop- 
erty, notwithstanding  that  tbe  contract  for 
the  Kressman  mortgage  was  signed  by  blm, 
and  tbat  $47,500  of  tbe  amount  to  be  thereby 
secured  was  received  from  Kressman  by  bis 
solicitors,  and  paid  over  to  him  by  them,  and 
tbat  bis  solicitors,  assuming  to  act  for  him 
and  Mr.  Ixjbell,  and  with  undoubted  author- 
ity, agreed  in  writing  for  tbe  Desgenetais 
mortgage  to  secure  tbe  payment  <MC  the  money 
wblch  was  obtained  through  Desgenetais,  paid 
into  the  bands  of  said  solicitors,  and  usi^  in 
completing  tlie  purdiase  at  the  lands,  and 
notwithstanding  also  tbat  be  had  frequently, 
hs  letters  and  otherwise  acknowledged  the 
existence  and  obligation  of  tta  EIresanan. 
D'Hespel,  and  Deagenetais  mortgages. 

And  it  is  upon  Henry  Waltor'a  testimony 
alone  that  any  sum  of  money  is  shown  to 
have  been  loaned  or  furnished  as  a  considera- 
tion for  the  Hlllman  morjigage.  So  far  as  the 
evidence  discloses,  there  are  no  receipts, 
vouchers,  or  written  memoranda  of  any  kind 
to  corroborate  his  testimony  as  to  any  of  the 
money  claimed  to  have  been  received  by  blm 
from  Hlllman.  Tliis  mortgage,  as  above  stat- 
ed, was  executed  for  the  sum  of  $145,000,  but 
Mr.  Walter  testified  that  tbe  amount  for 
which  it  should  have  been  executed,  as  di- 
rected by  him,  was  JIOO.OOO,  the  equivalent 
of  £20,000  English  money,  and  that  tbe  sum 
of  $45,000  was  added  by  Lobell  without  au- 
thority, and  he  suggests  that  Lobell  added  that 
amount  fraudulently,  Intending  eventually  to 
collect  that  amount  for  his  own  use.  And  by 
Mr.  HiUmon's  telegram  aforesaid  of  May  11, 
1008,  to  the  effect  that  be  released  his  mort- 
gage  a^lnst  certain  of  the  Dutch  company's 
bonds,  it  was  referred  to  as  a  mortgage  tor 
;QO,000  and  £.3.000  interest  He  also  wrote 
a  letter  to  Van  Houten  dated  S^tember  1, 
1908,  stating  that  he  would  require  bonds  ft>r 
£35,400  to  discharge  the  mortgage  and  inter- 
est ainountins  to  £23,600,  and  stating  further: 

"With  reirard  to  the  mortKajce  of  $145,000 
kindly  bear  in  mind  that  I  am  making  no  daim 
in  respi^ct  U>  the  $45,000  put  on  to  my  mor^ge 
without  my  knowlcdRc  or  conaent." 

r.ut  hi  a  letter  dated  July  10,  1905,  written 
by  Henry  Walter's  I-ondon  solicitors  to  Coud- 
ert  Bros.,  Mr.  Kressman's  solicitors  In  Paris, 
on  the  subject  of  Mr.  Walter's  Wyoming  oil 
lands,  and  referring  to  the  Desgenetais  mort- 
gage and  what  they  had  written  concerning  it 
in  a  previous  letter  they  stated: 

"We  are  aware  that  a  second  mortgage  for 
£29,000  which  will  in  no  way  interfere  witii  Mr. 
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Niox  mortyan  1b  to  b«  oeated  at  a  alioit  ln- 
Cerral  after  Mr.  Niox's  mortgage  faai  been  re- 
corded," 

The  money  provided  through  Deagcnetais 
was  taken  to  London  and  paid  to  the  said 
solicitors  there  hy  a  Mr.  Nlox,  representing 
Mr.  SalUeres  who  was  acting  for  Mr.  Des- 
genetals,  and  the  receipt  stated  that  It  was 
received  from  Mr.  Nlox,  though  It  was  nnder- 
stood  thai  the  payment  was  for,  and  the  mort- 
gage was  to  be  made  to,  Mr.  Desgenetals, 
thus  accounting  for  the  reference  In  said  let- 
ter to  Mr.  Niox  when  mentioning  the  mort- 
gage instead  of  Mr.  Desgenetals,  and  the 
UlUman  mortgage  must  bare  been  the  second 
mortgage  referred  to,  since  the  face  amount 
thereof  Is  the  equivalent  In  our  money  of 
i20,000,  and  It  was  the  only  mortgage  recoru- 
ed  after  the  Desgenetals  mortgage,  and  was 
dat«id  Juty  8,  1905,  two  days  before  the  date 
of  the  above  letter. 

The  Hillman  answers  in  this  case,  as  well 
as  bis  application  to  open  the  original  decree, 
each  filed  and  verified  by  one  who 'signed  as 
agent,  and  presumably  npon  authority  and 
information  from  him,  alleged  tbait  the  mort- 
gage was  for  the  sum  ot  $145,O0(^  and  that 
tald  sum  was  dne  and  owing  tliereon,  with  in- 
terest And  Mr.  Flillman's  assignment  of  the 
inor^age  to  the  plaintiff  in  error  Charles 
Walter,  dated  April  11,  1913,  describes  the 
mortgi^  as  securing  the  payment  of  $145,000, 
without  any  recital  therein  that  the  actoa] 
cdii8ideratl<ni  was  less  than  that  amonnt 
Aiid  Charles  Walter,  upon  b^ng  snbatitnted 
as  i  defendant  in  place  ot  Hillman,  adopted 
the  HiUman  answenk 

It  furtbta*  appears  that  while  Hairy  Walter 
admitted  by  his  testimony  that  the  mortgage 
was  intended  and  directed  to  be  executed  tor 
only  the  mm  of  $100,000,  be  was  unable  to 
state  the  amounts  or  dates  of  any  payments 
to  him  by  Hillman  ezceoUng  the  sum  of  £7,- 
200,  though  he  testified  that  the  total  amount 
of  snch  payments  was  between  £13,000  and 
£14,000;  thus  showing,  according  to  his  own 
admission  and  the  only  testimony  on  the 
subject,  that  he  had  directed  the  execution 
of  the  mortgage  for  at  least  more  than  £6,000 
In  excess  of  the  actual  amonnt  of  the  debt, 
wblch,  as  provided  by  the  mortgage,  was  to 
tear  Interest  from  the  date  thereof  at  the 
rate  of  6  per  cent,  per  annum.  But  the  only 
money  received  by  Mr.  Walter  from  Mr,  Hill- 
man  which  the  former  conld  remember  as  to 
amount  and  date  were  four  payments  of  £3,- 
OOO.  £2,000.  £1,780,  and  £420,  respectively. 
And  be  testified  that  all  the  money  received 
by  him  from  Hillman  went  through  the 
bands  of  his  said  London  solicitors.  The 
•court  found  that  the  account  k^t  by  said 
mlldtors,  which  was  Introduced  In  evidence 
and  is  in  the  record  here  by  copy,  failed  to 
show  any  amount  except  £5,000  that  could 
have  been  recdved  from  Hillman.  And  we 
think  the  court  was  Justified  in  that  con- 
duslon. 


It  also  aK)eaT8  that  at  the  time  of  the  as* 
slgnment  of  the  mortgage  <Hily  a  nominal  sum 
passed  as  consideration  between  Cliarles 
Walter,  the  assignee,  and  Hillman,  and  that 
the  oiUy  additional  eonstderatlon  was  an 
agreement  or  understanding  that  said  as* 
signee  should  pay  to  certain  trustees,  from 
whatever  might  be  collected  on  the  mortgage, 
the  sum  of  £5,000  for  the  benefit  of  Mr. 
Hlllman's  wife  and  children,  he  then  being 
111  and  in  a  hospital.  The  subscribing  wit- 
ness to  the  assignment,  a  dergyman  and  one 
of  said  trustees,  testified: 

"The  conditions  of  the  trust  are  that  if  this 
Hillaian  mortga^  la  established  £5,000  goes,  as 
far  as  £2,000  of  it  is  concerned,  directly  to  his 
widow,  and  £3.000  is  to  be  kept  in  trust  tor  toe 
children.  Q.  What  is  to  be  done  with  the  bul- 
ance?  A.  How  do  you  mean?  It  was  £5,000; 
£2,000  goes  to  Mrs.  Hillman  and  £3.000  is  to 
be  held  in  trust.  Q.  Then  yon  were  only  to  act 
as  trustee  to  receive  £5.000  from  Mr.  Charles 
Walter,  is  that  it?  A.  Yes;  that  ia  all  I  have 
to  do.  Q.  You  do  not  know  what  coiisideratioa 
was  paid  for  this  assignment  to  Mr.  Hillman  by 
Mr.  Charles  Walter?  A.  No;  I  only  know  oKin- 
ey  passed.  That  was  a  dollar  note— or  I  do  not 
know  what  the  value  of  the  note  was.  There 
was  a  note  which  passed." 

As  suggested  by  the  trial  court  the  right 
of  the  assignee  to  the  accumulated  interest 
on  said  sum  would  alone  seem  to  have  been 
a  snffldent  Inducement  for  taking  the  assign* 
ment  with  the  contingent  obligation  assumed. 

We  think  it  sufficient  fnrttaer  to  say,  with- 
out, rehearsing  .more  in  detail  the  evidence 
considered  by  the  trial  court  respecting  the 
amount  of  the  Hillman  advances,  resulting  In 
the  ultimate  finding  t^t  no  nme  than  £6,- 
000,  or  $25,000,  was  furnished  by  HiUman 
as  a  consideratlffia  for  his  mortgage,  that  it 
is  clearly  suffldott  to  sustain  said  finding, 
and  that.  In  our  oplnlim,  there  la  nothing  In 
the  record  npon  whidi  it  could  reasonably  be 
disturbed  by  this  court 

As  already  stated,  the  defendants  in  error 
insisted  in  the  trial  court,  and  here  Ofsert 
their  belief,  that  the  claim  under  the  Hill- 
man mortgage  should  have  been  disallowed 
for  insufficient  evidence  to  show  any  actual 
consideration  therefOr,  and  also  because  of 
the  evidence  showing  the  payment  of  the  full 
amonnt  claimed  by  Hillman  througb  his  ac- 
ceptance of  the  bonds  aforesaid,  his  executing 
and  forwarding  a  release  of  the  mortgage  to 
Van  Houten,  sending  a  cable  about  the  same 
time  to  the  county  clerk  In  Frenumt  county 
that  his  mortgage  was  released,  and  a  release 
thereof  recorded  in  the  office  of  said  county 
cleil£,  as  ex  officio  register  of  deeds,  executed 
by  one  George  M.  Lobell,  as  attorney  In  fact 
for  said  Hillman.  under  a  power  of  attorney 
dated  January  27,  1906,  appearing  to  have 
been  executed  by  the  said  Hillman  In  the 
presence  of  two  witnesses  and  acknowledged 
before  H.  Clay  Evans,  consul  general  of  the 
United  States  at  London,  England ;  the  said 
power  of  attorney  and  the  release  dated  Sep- 
tember 15,  1906,  each  having  been  recorded 
OD'S^temba  21, 1908.  But,  «s  also  foevlous* 
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ly  stated,  defehOiiiits  In  error  are  not 
here  complaining  of  the  flndlfig  and  JodKment 
of  tbe  court  respectbig  the  EnUman  moft^get 
bat  are  only  contesting  the  rU^t  of  the  as- 
Agnee  thereof  to  a  lien  upon  the  property  for 
any  greater  amoant  than  that  allowed  by  the 
trial  court,  or  prior  or  superior  In  rank  to  the 
other  mortgages.  The  evidence  dlselosei 
with  reference  to  the  recorded  release  afore- 
said that  Mr.  Hlllman,  upon  being  Informed 
of  that  release,  repudiated  It,  asserting  that 
he  had  not  given  a  power  of  attorney  to 
George  M.  Lobell,  and  that  the  only  such 
power  executed  by  him  was  to  Joseph  K.  Lo- 
bell,  which  he  had  revoked  la  1907.  But 
there  Is  no  evidence  of  the  recording  of  such 
a  power  of  attorney  to  Joseph  H.  Lobell.  It 
Is  probable  that  he  was  mistaken  In  -the  name 
inserted  In  the  power  which  he  executed  on 
January  27,  1905,  though  the  trial  court  sug- 
gested that  the  name  may  have  been  changed 
after  the  execution  of  the  Instrument. 

It  appears  that  the  court's  finding  that  the 
four  mortgages  in  question  were  entitled  to 
equal  standing  and  rank  was  upon  the  gen- 
eral ground  that  Justice  and  equity  could  not 
be  otherwise  done  as  between  the  mortgagees, 
the  chief  consideration  leading  to  that  con- 
clusion seeming  to  have  been  that  each  mort- 
gagee advanced  the  money  to  aid  in  complet- 
ing the  purchase  price  of  the  lands  and  be- 
fore the  borrowers  had  or  could  obtain  a 
title  for  the  security  of  the  advances.  After 
reviewing  the  facta  of  the  several  advances, 
the  expectation  of  each  to  be  secured  by  mort- 
gage upon  the  lands,  and  the  dates  of  the  ex- 
ecution or  establishing  and  recordliic  of  the 
mortgages,  the  court  said; 

"Under  all  these  circumstaiices,  tbey  each 
leem  to  stand  in  the  same  attitude;  all  seem 
In  the  class  of  either  ca«h  advances  made  prior 
to  titie  lodging  in  the  mortgagor,  or  all  compo- 
nent ^artB  of  Die  final  payment— purchase  price. 
The  aituatioa  is  somewnat  analogooa  to  number 
of  debts  or  advances  being  grouped  in  one  mort- 
gage. •  •  •  Upon  fiiU  eon8iderati(»i,  and 
Believing  that  the  law  sustains  the  poririon  un- 
der all  the  circumstancee  of  this  complicated 
case,  this  court  has  decided  to  determine  the 
QuestiMi  of  rank  of  moTteagest  not  upon  the 

SQeBti<Hi  of  the  earlier  advance,  or  the  prior 
ate  of  execntloD,  recording  or  delivery  or  ac- 
ceptance, nor  upon  the  strong  evidence  of  the 
intention,  or  even  upon  the  very  strong  evidoice 
of  agreement,  but  upon  broad  grounds  of 
equity." 

The  original  decree  declaring  the  Kressman 
mortgage  to  be  the  first  Hen,  the  IVHespel 
mortgage  the  second,  and  the  Deagenetais 
mortgage  the  third,  was  not  objected  to  by 
either  of  the  mortgagee  defendants  In  error. 
And  there  would  bare  been  no  reason  fbr  dis- 
turbing the  oaiglnal  decree  In  that  respect 
except  to  provide  that  the  Hlllman  mortgage 
should  have  equftl  rank  with  tbe  three  other 
mortgages.  We  need  not  go  Into  tbe  question 
further  than  to  ascertain  whethw  that  mort- 
gage is  entitled  to  priority  over  all  or  either 
of  the  other  mortgages. 

[?]  Aside  from  tbe  fact  that  tbe  soUdtbrs 


repxQMUtlBg  Ldbdl  and  Henry  Walter  agreed 
that  a  first  mortgage  should  be  «cecuted  and 
recorded  In  favmr  of  Mr.  Desgenetals,  con- 
firming It  afterwards  by  letter  to  Coudert 
Bros.,  above  mentioned,  and  the  fact  also  that 
Henry  Walter,  assuming  to  speak  for  Mr. 
Hlllman,  wrote  that  he  would  be  willing  to 
take  second  place  even  to  the  Kressman  mort- 
gage, and  was  willing  to  come  In  after  the 
Desgenetals  and  Kressman  mortgages,  if  not  * 
also  the  D'He^l  mortgage,  it  appears  that 
the  Desgenetals  mortgage  was  the  first  mort- 
gage recorded,  and  that  the  Hlllman  mort->- 
gage  was  not  recorded  for  more  than 
two  months  later.  -  And  there  is  no  evi- 
dence to  show  the  delivery  of  the  Hlllman 
mortgage  prior  to  the  date  of  Its  recording. 
And  Mr.  Lobell  who,  according  to  Mr.  Hill- 
man's  written  admlsstons,  then  represented  . 
him  as  well  as  Mr.  Walter  and  the  other 
members  of  the  syndicate,  undoubtedly  knew 
of  the  agreement  aa  to  tbe  Desgenetals  mort- 
gage and  of  the  purpose  to  have  It  first  ex- 
ecuted and  recorded,  whether  Mr.  Hlllman 
personally  knew  those  facts  or  not;  but  as 
Mr.  Hlllman  and  Mr.  Henry  Walter  appear 
to  have  been  cloee  pers<Mial  friends,  and  the 
latter  assumed  from  time  to  time  to  speak 
for  him  and  seemed  to  be  guarding  his  In^  ^ 
terest.  It  might  perhaps  be  Inferred  that  Mr. 
Hlllman  was  aware  of  the  agreement  as  to 
the  Desgenetals  and  also  tbe  Kressman  mort- 
gage. But  without  relying  up(m  any  such  In- 
ference It  la  clear  that  with  respect  to  the 
dates  of  the  delivery  of  the  Desgenetals  and 
Hlllman  mortgages,  as  determined  by  the 
date  of  recording  each,  the  Hlllman  mortgage 
would  be  Inferior  and  subject  to  the  other. 
And  If  not  entitled  to  equal  rank  with  that 
mortgage,  it  would  clearly  not  be  entitled  to 
priority  over  it. 

[I]  Hie  Hlllman  mortgage  was  not  record- 
ed until  October  6, 1005,  and  there  Is  nothing 
to  show  a  delivery  of  the  mortgage  before 
ttiat  date  or  from  which  it  may  be  Inferred, 
altboiq^  it  was  dated  July  8,  1005.  In  the 
meantime,  on  July  14,  1005,  die  separate 
D'Hespel.  and  Kressman  actions  were  com- 
menced, setting  forth  tbe  respective  agree- 
ments for  a  mortgage  upon  the  lands  in  om- 
troversy  and  asking  a  judgment  requiring 
sufdi  mortgages  to  be  ^seated.  It  appears 
Uiat  the  summcms  in  eadi  case  had  been  lost  < 
But  tram  a  motloi  In  each  of  the  actlrais  to 
set  adde  tbe  service  ot  summons  upon  Mr. 
Lob^  and  tbe  default  of  the  defendants,  It 
aiq;»«ar8  that  a  summons  was  served  or  re- 
turned as  having  been  served  upcm  Lobell,  at 
Casper,  In  Natrona  county  In  this  state,  on 
July  20, 1006.  That  motion  was  made  partly 
upon  the  allied  ground  that  the  summons 
was  not  served  in  the  manner  required  by  the 
statute.  And  the  record  shows  that  the  mo- 
tion in  each  <iase  was  overruled. 

The  principle  Is  well  establi^ed  that  a  suit 
for  specific  performance  of  a  contract  in  re- 
lation to  real  proi;>erty  Is  within  the  rule  of 
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Us  pendebs,  aad  w«  think  Aen  can  be  no 
donbt  tbAt  tbe  principle  Is  appHcable  to  the 
actlonfl  broi^bt  by  Kreesman  and  D'Hespel 
for  spedflc  performance  of  tbe  alleged  con- 
tract to  execute  a  mortgage  upon  the  lands 
In  question.  17  R.  C.  L.  1026,  {  22 ;  Marshall 
T.  Whatley,  136  Ga.  805,  72  S.  B.  244,  36  U  R. 
A.  (N.  B.)  552. '  And  see  note  to  the  case  dted 
In  86  U  R.  A.  (N.  8.)  Citing  caeea  and 
stating  the  role  as  fellows; 

"There  seems  to  be  no  disBent  from  the  propo- 
sition that  8  salt  for  the  specific  performance 
of  a  contract  in  ration  to  real  property  is 
within  the  rule  as  to  lis  pendens,  and  that,  in 
accordance  with  that  rule,  one  who  acquires  an 
interest  in  the  property  pending  the  salt,  from 
a  party  thereto,  is  bound  by  the  result  the 

BDlt*' 

See,  also,  note  to  Stoat  t.  FbllUipi  Ufg*  Co., 
66  Am.  St  Rep.  858-87& 

The  Btatnte  of  this  state  does  not  require 
tor  the  (4>eratlon  of  the  role  of  lis  pendens 
that  any  notice  of  the  bringing  <n-  pendency 
of  tbe  action  shall  be  filed  In  tbe  c^ce  of  the 
re^ster  of  deeds,  or  dsewhere.'  It  merely 
provides: 

"When  the  summons  has  been  served,  or  pub- 
lication made,  the  action  is  pending,  so  as  to 
charge  third  persons  with  notice  of  its  pendency; 
and  while  pending,  no  interest  can  be  acquired 
by  third  persons  in  the  sabject>matter  thereof; 
as  against  the  plalntifTs  title."  Oomp.  Stat 
1910.  S  4374;  Rer.  Stat  1809,  f  8028. 

It  bas  already  been  stated  that  the  decree 
ia  each  action  required  the  execntlon  of  the 
mortgage  to  the  plaintiff  by  the  said  Lobell  as 
of  July  7,  1906,  the  ^te  of  the  deed  convey- 
ing the  title  to  him;  that  uptm  the  executioa 
of  such  mortgage  It  should  be  recorded  by 
the  county  clerk  and  ex  officio  register  of 
deeds  as  of  said  date,  and  that  upon  failure 
to  execute  the  mortgage  as  required  the  de- 
cree should  have  the  effect  artd  operation  of 
such  mortgage  in  law  and  equity. 

[t]  There  is  no  showing  of  the  manner  in 
which  the  summons  was  served  upon  Lobell 
In  those  actions,  aside  from  the  original  pa- 
pers and  journal  entries  therein  produced  in 
evidence  in  this  case.  And  since  it  appears 
from  the  motion  and  sui^ortlng  affidavits 
to  set  aside  the  service  of  summons  that  a 
summons  was  served,  though  alleged  by  the 
motion  to  have  been  served  improperly,  and 
from  the  record  In  each  action  that  said 
motion  was  overruled,  the  statute  as  to  lis 
pendens  should,  we  think,  be  beld  to  apply 
as  firom  the  date  of  the  service,  as  shown  by 
the  motion  signed  and  filed  by  attorneys  for 
the  defendants,  vis.  July  20. 1906.  Thus  the 
HCQman  mortgage,  whicli  Is  not  shown  to 
have  bem  drtlvered  before  October  6,  1905, 
vbm  tt  WSB  filed  for  record,  would  be  in- 
ferior to  eadi  of  the  mortgages  established 
In  said  acticms.  There  Is  no  ground  there- 
fore for  the  assignee  and  owner  thereof  to 
conqdain  of  the  decree  declaring  It  to  be  of 
equal  rank  with  the  other  mortgages. 

[II]  Bat  If  we  shonld  be  mistaken  as  to 


the  application  of  the  rule  of  lis  pendens  in 

support  of  the  priority  of  the  Ejessman  and 
D'Hespel  mortgages,  or  as  to  the  effect  of  the 
earlier  recording  of  the  Desgenetais  mortgage, 
we  would  not  feel  disposed  to  reverse  or 
disturb  tbe  Judgment  as  to  the  relative  rank 
of  the  several  mortgages  so  as  to  give  priori- 
ty to  the  HlUman  mortgage,  in  view  of  the 
several  facts  above  stated  tending  to  throw 
doubt  upon  the  good  faith  of  that  mortgage. 
But  we  would  deem  It  necessary  and  proper 
to  sustain  the  Judgment  as  against  the  plain- 
tiff in  error  Charles  Walter,  on  the  ground 
that  it  awarded  all  that  he  was  entitled  to 
upon  the  evidence,  If  not  more. 

[11]  It  appears  that  prior  to  the  final  Judg- 
ment In  this  case  the  Kresaman,  D'Hespel, 
and  Desgenetais  mortgages  bad  each  been 
assigned  by  the  owners  thereof  to  the  Hud- 
son Development  Ocxupany,  and  that  said  as- 
signee was  made  a  defendant  In  the  action 
upon  suggestion  counsel  for  Eressman  and 
D'Hespel,  but  that  it  did  not  file  any  pleading 
in  the  cause.  And  it  la  contended  that  be- 
cause of  those  assignments  Kressman,  D'Hes- 
pel, and  Madame  Bertraud  were  not  entitled 
to  any  relief.  But  the  statute  provides  that 
upon  any  transfer  of  interest  the  action  may- 
be continued  In  tbe  name  of  the  original  par- 
ty, or  the  court  may  allow  the  person  to  whom 
the  transfer  Is  made  to  be  substltnted  for 
him.  Comp.  Stat  1910,  {  4330.  There  was 
no  furder  of  8ubstItutl(Hi  In  this  case.  Tbe 
facts  as  to  the  respective  assignments  other 
than  the  Instruments  themselves  are  not 
disclosed,  and  therefore  we  are  not  informed 
AS  to  tbe  purpose  thereof.  Bat  whatever 
their  purpose  or  effect,  the  right  under  title 
Btatnte  to  proceed  In  the  action  in  the  name 
of  the  original  parties  seems  dear.  Find- 
ing no  error  in  the  record  prejudicial  to  tlie 
piaintUb  in  error,  the  judgment  will  be  af- 
firmed. 

Affirmed. 

BE1ABJ>,  J.,  concurs.  BL7I>S>NBUBOH. 
J.,  did  not  sit,  not  being  a  member  of  the 
court  at  the  time  the  case  was  submitted. 


LBB  sL  T.  CAMERON  at  sL  (No.  7876.) 
(Supreme  Court  of  Oklahoma.   Nov.  27,  iei7.> 

(avUabiu  bv  the  Court.) 

1,  Oospoa4TiOKB     4S=s»99(l)  —  "Watbbbd 
Stock." 

Watered  stock,  or  fictitiously  paid-up  stock, 
is  stock  which  is  issued  as  fully  paid-up  stock, 
when  in  fact  the  whole  amount  of  the  par  value 
thereof  has  not  been  paid  into  tbe  treasury  of 
the  company.  All  stock  which  has  been  issued 
as  paid-up  stock,  but  the  full  par  value  of  which 
bas  not  been  paid  into  the  corporanon  in  money 
or  money's  worth,  Is  watered  to  the  extent  that 
tbe  par  value  exceeds  tbe  value  actually  paid 
into  the  treasury.  Watered  stock  is,  according- 
ly, stock  which  purports  to  represent,  but  does 
not  represent,  in  good  faith,  mtmey  paid  into 
the  treasury  of  the  company,  or  moasy's  worth 
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*ctn«lly  oontribated  to  the  capital  of  dw  «m- 

4ern. 

[Ed.  Notfc— For  other  definitioiu,  see  Wordi 
And  Phrana,  First  and  Second  Smes,  Watered 
Stock.] 

2.  Cobpobation8^=»99(1)~Wa'Ibbbd  Stock— 

GoNBTmniOHAL  Pbotibions. 
Section  ^  art.  9,  of  the  Gonatitation  of 
Oklahoma,  proriding  that  "no  corporation  shall 
issue  stock  except  for  money,  labor  done,  or 
property  actually  received  to  the  amount  of  the 
par  value  thereof,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void,  »  *  •  " 
prohibitB  the  issuance  by  corporations  of  wa- 
tered or  fictitiously  paid-up  stock,  and  a  sale 
of  the  shares  of  stock  by  a  corporation  for  mon- 
<Qy,  labor  done,  or  property  actually  received  of 
a  less  value  than  the  par  value  of  said  stock 
is  in  violation  of  said  constitutional  provision, 
and  the  stock  so  issued  is  void. 
-3.  CoBPOEATioNS  ®=sl05  —  Capital  Stock  — 

Validity— Constitutional  Pkovisions. 
Stock  certificates  are  void  in  the  hands  of 
-all  holders  it  they  were  issued  by  the  corpora- 
.tion  in  violation  of  section  39,  arc  i>,  of  the 
Constitution,  for  a  consideration  less  uian  the 
par  value  tbereol 

Error  from  District  Court,  Oklahoma 
-Goanty;  Gecwge  W.  Clark,  Judge. 

Suit  In  eQolty  by  Frank  E.  Lee  against  O. 
■H.  Cameron  and  the  Paden  (MI  Gmnpany,  in 
wtalch  A.  D.  Uorton  Intervened  and  niopted 
ttie-aUegatlons  of  the  i^alntiff's  petition  and 
.asked  tot  tbe  same  teUef.  Decree  in  fiivor 
of  defendant  Camercm,  and  plaintiff  and  tbe 
intervener  brli«  error,  and  defoidant  Oam- 
-enm  flies  a  cross-petlUon  In  error.  Revers- 
ed, with  dlrectUHis,  and  temporary  Injunction 
continued  In  fbrce  pending  fortber  proceed- 
ings. 

Rowland  &  Talbot,  of  Bartlesvllle,  and 
Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiffs  In  error.  J.  T. 
Dickerson,  of  Edmond,  and  Riddle  &.  Hamm- 
•erly,  ot  Chlckaaha,  tor  defendants  In  error. 


RAINET,  J.  This  Is  a  suit  In  equity  In- 
stituted by  Frank  E.  Lee,  a  stockholder  of 
-tbe  Paden  Oil  Company,  against  the  Paden 
■Oil  Company  and  C.  H.  Cameron,  to  cancel 
-.260  shares  of  stock  of  said  corporation  is- 
sued by  it  to  C.  H.  Cameron,  who  was  a 
stockholder,  director,  and  president  of  said 
•corporation.  It  was  alleged  tbat  the  par  val- 
ue of  the  stock  BO  issued  to  Cameron  was  $25 
per  share,  or  of  the  total  value  of  $6,500; 
that  the  purported  consideration  for  the  is- 
suance of  said  260  shares  of  stock  waa  $2,600, 
•or  40  per  cent  of  its  par  value,  but  that  in 
fact  said  stock  was  Issued  without  any  eon- 
■^deration  whatever,  and  In  fraud  of  the 
corporation.  One  Jl  D.  Morton,  a  large 
stodttaolder  In  the  corporation.  Intervened  In 
the  action,  and  adt^ted  the  allegatltms  In 
tbe  plaintiff's  petition,  and  asked  for  the 
^me  relief,  ^e  Intervener  further  alleged 
that  be  purtdiased  from  C.  H.  Cameron  40 
:sbares  of  tbe  capital  stock  of  tbe  company, 
and  tbat  at  the  time  of  the  purchase  of  said 
stock  tbat  he  was  aware  that  C  H,  Cameron 


waa  one  of  the  incorxtoratwa  ot  aald  company 
uid  waa  a  holder  of  a  large  amount  of  stock 
In  said  company,  but  be  was  not  aware  of 
the  fact  that  said  stock  was  a  portion  of  any 
unlawful  and  unwarranted  issue  of  stock 
made  by  said  0.  H.  Cameron  to  bimselt  bot 
tbat  he  bad  since  been  Informed  and  beUeved 
that  said  40  shares  of  stock  Vere  unlawfully 
Issued.  He  further  alleged  that  C.  H.  Came- 
ron warranted  that  said  40  shares  of  stock 
were  regularly  and  legally  Issued,  for  a  val- 
uable consideratifm,  and  that  he  (Cameron) 
was  the  owner  of  same,  and  had  good  right 
to  convey  the  stock  to  Mm.  His  petition  for 
intervention  contained  these  further  altega- 
tionsi 

"Intervener  sava  that  In  the  event  tka  court 
shall,  upon  final  determination  oi  this  cause, 
decree  as  void  the  issuance  of  the  company  of 
the  260  shares  of  stock  in  favor  of  C.  H.  Cam- 
eron, which  are  involved  in  this  action,  then  the 
intervener  will  be  under  the  necemty  of  bring- 
ing an  action  against  tbe  defendant  G.  H.  Cam- 
eron for  breach  of  warranty  in  the  sale  of  said 
stoclc,  or  against  the  defendant  the  Paden  Oil 
Company  for  the  purpose  of  enforcing  his 
rights  in  said  40  shares  of  stock,  unless  the  in- 
tervener is  given  a  remedy  in  this  action;  that 
by  reason  of  the  facts  above  alleged,  the  inter- 
vener will  be  subject  to  irreparable  damages, 
unless  tbe  court  protect  his  rights  in  this  action: 
that  in  the  event  the  issue  of  the  260  shares  of 
stock  brought  in  question  in  this  action  shaJ] 
be  invalidated,  the  court  should  at  the  same 
time  provide  in  its  decree  that  as  to  the  40 
shares  of  said  issue  purchased  by  the  intervener 
from  tbe  plaintiff,  tbe  defendant  C.  H.  Cameron 
should  be  required  to  surrender  for  cancella- 
tion 40  shares,  which  have  been  lawfully  and 
regularly  issued  to  him,  and  thus  offset  the  40 
shares  ot  stock  purchased  by  this  intervener, 
and  which  are  thus  brought  in  question." 

The  defendants  filed  an  answer  admitting 
that  the  stock  In  controversy  was  Issued  for 
40  per  cent,  of  its  par  value,  but  also  alleged 
tbat  It  was  issued  in  good  faith  for  an  In- 
debtedness due  C  H.  Cameron  by  the  corpo- 
ration, and  that  at  the  time  It  was  Issued  it 
was  not  worth  as  much  as  40  per  cent  of  Its 
par  value.  The  defendant  Cameron  subse- 
quently filed  a  separate  answer,  wherein  he 
alleged  that  the  Issue  of  stock  was  legal,  and 
that  It  was  Issued  for  an  Indebtedness  actual- 
ly owing  by  the  company  to  him  for  money 
loaned  to  and  expenses  incurred  on  behalf 
of  said  company,  through  Its  directors,  and 
that  he,  In  good  faith,  purchased  the  sauie 
and  surrendered  and  canceled  tbe  Indebted- 
ness due  him  by  said  company  in  considera- 
tion thereof.  He  further  alleged  that  be  had 
performed  valuable  services  for  the  defend- 
ant company,  which  were  reasonably  worth 
$200  per  month,  ch:  a  total  of  $7,000,  tliat 
said  amount  had  never  been  paid  Um,  and 
tbat  it  was  his  intention,  and  was  also  the 
Intention  of  the  board  of  directors  of  the 
company,  that  In  addition  to  the  ^600  mon- 
ey  advanced  by  falm,  and  which  said  amount 
the  company  was  dne  him  at  tbe  ttme  of  the 
Issoance  and  delivery  to  hbn  of  the  200 
shares  of  stock,  that  he  (GameroiO  would 
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caaod  and  surrender  the  amonnt  dae  him  for 
sravlces  rendered  the  company.  He  asked 
diat  the  relief  prayed  for  by  the  plalnUtf  be 
denied,  that  the  plalntUTs  petition  be  dls- 
Bilsaed.  and  that  he  be  declared  to  be  the  le- 
gal and  equitable  owner  of  the  said  260 
shares  of  stock. 

Hie  Paden  Oil  Company  was  organized  by 
the  defendant  G.  H.  Cameron,  A.  G.  Rc^rs, 
and  B.  L,  Carney,  who  were  the  eaie  and  only 
Btockholdera  on  the  date  of  the  organization, 
and  who  composed  the  board  of  directors. 
The  aathorlzed  capital  of  the  corporation 
was  126^,  dlTlded  into  1,000  shares  of  the 
par  value  of  $25  each.  At  the  time  of  the 
organizadon,  Cameron,  Rogers,  and  Carney 
were  the  owners  of  some  oil  and  gas  leases 
near  Paden,  OkL,  valned  at  $12,600,  whldi 
were  assigned  by  them  to  the  company  for 
500  shares  of  stock  of  the  par  value  of  912,- 
SCO.  From  that  time  «LMr.  Camenm  seems 
to  hare  devoted  Ms  entire  time  to  promoting 
the  interests  of  the  company.  His  efforts  to 
sell  the  stock  of  the  company  met  with  In- 
dliferent  success,  and  he  also  had  e<»isldera- 
ble  difficulty  In  having  the  leases  belonging 
to  the  cmnpany  prospected  for  oU  and  gas, 
but  as  a  colmlnation  of  £1b  efforts  he  suc- 
ceeded In  making  a .  contract  with  the  Prairie 
Oil  &  Oas  Company -to  drill  a  test  well  Is 
consideration  of  the  assignment  to  it  of  a 
one-half  interest  in  the  leases.  After  con- 
siderable delay  the  well  was  drilled  and  an 
oil  sand  was  found  on  Nov«nber  10,  1914, 
and  the  well  was  sealed.  Priw  to  the  bring- 
ing in  of  the  well  the  stock  of  the  company 
was  not  only  not  in  demand,  but  practically 
none  of  it  could  be  sold  for  par,  and  much  of 
it  was  sold  for  less  than  par.  After  the 
well  was  brought  In  the  stock  readily  sold 
on  the  market,  some  for  four  times  the  par 
value  thereof.  The  260  shares  were  issued 
to  Cameron  for  $2,600  prior  to  the  bringing 
in  of  the  well,  at  which  time  the  price  paid 
was  as  much  or  more  than  any  one  else 
would  pay  for  the  stock. 

After  a  bearing,  the  trial  court  granted  a 
temporary  injunction  enjoining  the  defend- 
ant Cameron  from  disposing  of  the  260 
shares  of  stock  in  controversy,  or  from  vot- 
ing the  same  at  any  annual  meeting  of  the 
conqMny.  On  final  hearing  the  trial  court 
made  elaborate  findings  of  fact  and  conclu- 
sions of  law,  wblch  findings  minutely  set  oat 
the  circumstances  und^  which  the  company 
became  indebted  to  Cameron,  the  allowance 
of  his  claim  and  the  issuance  of  the  stock 
to  him.  We  do  not  consider  it  necessary  to  a 
determination  of  the  issues  Involved  on  ap- 
peal to  consider  all  the  findings.  In  effect 
the  court  found  that  the  260  shares  of  stock 
were  Issned  to  Cameron  in  good  faith  for 
$ifiOOf  or  40  per  cent  of  the  par  value  there- 
to, and  the  conrt  oonclnded  as  a  matter  of 
law  that: 

"nie  Issaance  of  the  260  shares  of  stock  to  th^ 
defendant  Cameron  operated  to  vest  in  him  the 
l«tal  tide  to  said  shares  of  stoek  eridenced  1^ 


such  certifieatH.  but  In  addWcD  to  tte  oDnsld- 
eration  given  therefor,  tiie  defendant  Cameron 

should  account  to  the  defendant  company  for  the 
unpaid  $15  a  share  for  each  share  of  stock  rep- 
reseuted  by  said  certificates— a  total  sam  of 
f3,900,  for  the  payment  of  which  the  company 
IS  entitled  to  a  lien  on  snch  stock,  which 
amount,  however,  may  properly  be  reduced  by 
a  partial  offset  of  the  $1,677.64,  the  amount  due 
Cameron  from  tbe  defendant  company  upon 
Dotes^outstanding  In  bii  favor  on  December  6^ 

The  court  also  further  found  ihat  the  in- 
tervmer  Mortm  "purchased  40  shares  of  the 
issue  of  200  shares  in  the  latter  part  of  De- 
cember, 1914,  and  immediately  after  the  ne- 
gotiations for  said  stock  were  concluded,  he 
learned  the  circumstances  under  which  the 
said  sto(£  had  been  issued  to  the  defendant 
Cameron.  The  Intervener  has  not  surrender- 
ed said  40  shares  for  cancellation,  nor  of- 
fered to  surrender  the  same,  but  is  still 
claiming  title  thereto,"  and  concluded  as  a 
matter  of  law: 

"That  in  the  event  the  dtitendant  Cameron 
should  fail  to  pay  the  amount  due  tbe  company 
on  the  40  shares  of  stock  purchased  from  Um 
by  the  interrener,  or  make  other  satisfactory 
adjustment  with  him,  tbe  latter  would  be  en- 
titled to  an  exchange  of  such  certificates  of 
etocfc,  for  certlScates  for  an  equal  number  of 
shares  of  the  original  stock  now  held  by  l^e 
defendant  Cameron." 

From  the  evidence  the  trial  court  also 
tound  that  since  it  was  the  understanding  of 
all  concerned  that  Cameron,  as  general  man- 
ager, should  not  be  entitled  to  other  compen- 
sation for  his  services  than  his  actual  ex- 
penses, until  otherwise  ordered  by  the  board, 
and  that  he  was  not  entitled  to  be  com- 
pensated therefor  and  denied  his  daim  fbr 
salary.  The  plaintiff  Lee  and  the  interrener 
Morton  appealed  from  the  judgment  of  the 
trial  court  to  this  court,  and  the  defendant 
Cameron  filed  his  cross-petition  In  error. 

This  being  an  equity  action,  we  have  read 
all  tbe  evidence  in  the  record,  and  have 
carefully  weighed  the  same,  and  are  of  tbe 
oplnton  that  the  findings  of  fact  are  in  ac- 
cord with  the  weight  of  the  evldraioe,  so  we 
will  only  c(Hi^der  the  questions  of  law  In- 
volved in  the  appeal. 

[1»  2]  The  first  question  presented  lfl:  Waa 
the  issue  of  tbe  260  eihares  of  stodc  by  the 
defMidant  corporation  to  Cameron  fbr  40 
per  cent,  of  this  par  value  thereof  void?  If 
90t  the  court  was  not  authorized  to  make  a 
new  contract  for  the  parties,  and  the  plain- 
tiff, as  a  stockholder,  would  be  entitled  to 
have  the  stock  canceled;  tbe  corporation 
having  refused  to  Institute  the  action.  A 
correct  determination  of  this  question  calls 
tor  a  oonstmction  of  section  SO,  art.  9,  of 
our  Gonstitotlon,  which  is  as  follows: 

"No  corporation  shall  issue  stock  except  for 
money,  labor  done,  or  property  actually  receiv- 
ed to  the  amount  of  the  par  value  thereof,  and 
all  fictitious  increase  of  stock  or  Indchtedaesa 
shaU  be  void.   •   •    • " 

This  provision  of  our  Constitution  was  In- 
tended by  its  framers  and  the  people  who 
adopted  it  to  prevent  the  issuance  by  cor- 
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porsUonfl  of  "watexed  or  flctltloasly  paid- 
up  stock."  Since  tbe  primary  object  of  In- 
terpretation Is  to  ascertain  the  leglslatlTe  In- 
tent, In  a  con^deration  of  the  provision  un- 
der dtscnsslon  we  should  ke^  clearly  In 
mind  the  evil  attempted  to  be  prohibited. 
Cook,  in  his  excellent  work  on  CorporatioDs, 
vol.  1,  c.  8,  p.  124,  defines  watered  stock  as 
It  is  generally  understood  In  tbe  following 
language: 

"Watered  stock  or  fictitiously  paid-up  stock 
is  stock  which  is  iflsned  aa  fully  paid-up  stock, 
when  in  fact  the  whole  amount  of  the  par  value 
thereof  has  not  been  paid  in.  All  stock  which 
has  been  issued  as  paid-up  stock,  but  the  full 
par  value  of  Which  has  not  been  paid  Into  the 
corporation  in  money  or  money's  worth,  is  wa- 
tered to  the  extent  that  the  par  value  exceeds 
the  value  actually  paid  in.  Watered  stock  is, 
accordingly,  atoc^  which  purports  to  represent, 
but  does  not  represent,  in  good  faith,  money 
paid  into  the  treasury  «  the  company,  or  mon- 
*8  worth  actually  contributed  to  Uie  capital 
the  concern." 

The  Supreme  Court  of  the  United  States, 
in  Handley  v.  Stutz.  139  U.  S.  417-428,  11 
Sap.  Ct  530,  S34  (3S  L.  Ed.  227).  makes  the 
following  pertinent  observations: 

"The  stock  of  a  corporation  Is  supposed  to 
stand  in  the  place  of  actual  property  of  sub- 
stantial value,  and  as  being  a  convenient  meth- 
od of  representing  the  interest  of  each  stock- 
holder  In  auch  property,  and  to  the  extent  to 
which  it  fails  to  represent  such  value  it  is  ei- 
ther a  deception  and  fraud  upon  the  public,  or 
an  evidence  that  the  original  value  of  the  cor- 
porate property  has  become  depreciated.  *  *  * 
If  it  be  once  admitted  that  a  corporation  may 
issue  stock  without  receiving  a  consideration 
therefor,  and  where  it  does  not  represent  ac- 
tual or  substituted  value  in  corporate  assets, 
there  is  apparently  no  limit  to  the  extent  to 
which  the  original  stock  may  be  Vatwed/  ex- 
c^t  the  caprice  of  the  stoekh^Adttn." 

Under  the  common  law,  watered  stock 
was  legally  issued  with  great  ease,  and  since 
It  was  generally  believed  that  watered  stock 
was  a  great  evil,  in  that  it  deceived  people 
and  induced  them  to  buy  tbe  stock  of  cor- 
porations or  to  extend  credit  to  them  on  tbe 
supposition  that  the  corporation  bad  receiv- 
ed in  exchange  for  the  stock  Issued  by  it 
money  or  property  of  the  par  value  of  the 
stock  so  issued,  led  to  the  enactment  of  con- 
stitutional and  statutory  provisions  pro- 
hibiting over-capttallsatlon  and  the  watering 
of  stock.  We  find  constitutional  provisions 
In  Pennsylvania,  Illinois,  Oallfomla,  Nebras- 
ka, Kentucky,  Alabama,  Arkansas,  Missouri, 
Texas,  Louisiana,  Colorado,  South  Dakota, 
and  some  other  states,  and  statutory  provi- 
sions in  Ohio,  New  York,  Wisconsin,  Maine, 
Utah,  Indiana,  Minnesota,  New  Jersey,  Ten- 
nessee, Washington,  Oregon,  Massachusetts, 
and  Iowa.  The  provisions  are  not  always 
tbe  same,  and  there  is  an  important  differ* 
ence  in  the  provision  in  our  Constitution. 
In  most  of  tbe  above-named  states,  tiie  con- 
stitutional or  statutory  provision  Is  subBtan- 
tlally  as  follows: 

"No  corporation  ahall  Issne  stock  or  bonds,  ex- 
cept for  labor  done,  or  money  or  property  ac- 
tually received,  and  all  fictftioaa  increase  of 
stock  shall  be  Totd." 


In  the  states  having  tids  [wovlslon,  or  the 
same  In  ^ect,  stock  Issued  In  violation  there- 
of  Is  uniformly  held  to  be  null  and  -  void. 
Jefferson  v.  Hevritt,  108  Cal.  624,  37  Pac. 
638;  Eellerman  v.  Maler,  116  OaL  416,  48 
Pac.  377 ;  Arkansas  River,  etc.,  Co.  v.  Farm* 
ers'  Loan,  etc.,  Co.,  13  Colo.  687,  22  Pae 
054 ;  Lake  St  El.  B.  Co.  v.  Ziegler  et  al.,  90 
Fed.  114,  SO  C.  0.  A.  431 ;  First  Ave.  Land 
Co.  V.  Parker,  111  Ws.  1,  86  N.  W.  604,  87 
Am.  St  Sep.  841.  These  decisions  are  based  , 
on  the  proposition  that  tbe  enactments,  aa 
stated  In  Clarke  v.  Lincoln  Lumber  Co.,  59 
Wis.  666, 18  N.  W.  492,  are  "a  declaration  of 
public  policy,"  and  It  is  well  settled  that  anv 
act  done  in  express  violation  of  the  public 
policy  of  the  stat«  is  void.  On  this  propoEd- 
tion  practically  all  the  auttiorities  agree,  but 
tbe  difficulty  presented  and  the  divergence 
in  the  authorities  arises  in  the  applicatbm 
of  the  stattitory  prohibition  to  the  facts  of 
the  particular  case  under  consideration. 
Where  tbe  provision  itself  does  not  require 
payment  for  the  stock  at  its  par  mine,  as 
is  required  by  our  Constitution,  a  transac- 
tion wherein  stock  is  disposed  of  by  the 
corporation  for  less  than  par  value  is  not 
prohibited,  but  In  such  cases  the  transactiott 
must  be  a  real  and  honest  one,  made  In  good 
faith  and  not  merely  an  attempt  to  evade 
the  law.  Stein  v.  Howard,  65  Cal.  016,  4 
Pac  662;  Mathls  v.  Pridham,  1  Tex.  Olv. 
App.  68,  20  S.  W.  1015;  Brown  v.  Dnluth, 
etc,  By.  Co.  (0.  a)  58  Fed.  880;  Continental 
Trust  Co.  V.  Toledo,  etc,  By.  Co.  (C.  a)  82 
Fed.  642;  Memphis,  etc.  By.  Co.  v.  Dow,  120 
V.  S.  287,  7  Sup.  Gt  482,  30  Bd.  695.  But 
where  the  stodE  Is  Issued  without  considera- 
tion In  either  money  paid,  labor  done,  or 
property  actually  received,  or  where  the 
transaction  Is  Mainly  a  mere  attempt  to 
erode  Oie  law,  the  issue  of  stock  Is  void. 
New  Castle,  etc,  B7.  Co.  t.  Simpson  (O.  a) 
21  Fed.  533. 

It  necessarily  follows  that  stock  issued  In 
violation  of  section  89,  art  9,  of  our  Consti- 
tution, is  void.  In  determining  whether  or 
not  the  260  shares  of  stock  issued  by  the 
Paden  OU  Company  to  Cameron  in  the  in- 
stant case  of  the  par  value  of  ?25  per  share 
for  f  10  per  share  is  void,  the  only  remaining 
question  presented  is:  Does  such  an  issue' 
of  stock  fall  within  the  prohibition  of  our 
constitutional  provision?  It  does;  for  while 
most  of  the  states  forbid  the  issuance  of 
stock  by  corporations,  except  for  labor  done, 
or  money  or  property  actually  received,  sec- 
tion 39,  art  9,  of  our  Constitution  provides 
that  the  money  paid,  labor  done,  or  property 
actually  received  must  be  "to  tiie  amount  of 
the  par  value  thereof." 

We  think  tbe  cases  of  Altenberg  v.  Grant  et 
al..  85  Fed.  345,  29  a  C.  A.  185,  Webster  v. 
.Webster  Refining  Co.  of  Okmulgee,  36  Okl. 
168,  128  Pac  261,  47  L.  It  A.  (N.  S.)  697.  and 
Clarke  v.  Lincoln  Lumber  Co.,  69  Wis.  655^ 
18  N.  W.  482,  an  decisive  of  the  case  at  tnr. 
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The  flrst-named  case  arose  nnder  the  Sen- 
tacky  CoDBtltutioii,  which  was  coostruea  In 
an  opinion  by  Judge  Taft,  then  United  States 
Oircnlt  Judge.  Jnstice  Lnrton,  then  Circuit 
Judge,  and  later  one  of  the  Justices  of  the 
United  States  Supreme  Court,  concurred  Ui 
the  opinion.  WliUe  this  case  was  quoted 
from  with  approval  in  the  Webster  Case,  su- 
pra, the  language  Is  so  appropriate  to  the 
question  under  consideration  we  have  taken 
the  Uberty  to  again  refer  to  the  views  of  the 
court  BO  well  expressed  therein  by  Judge 
Taft.  The  court  said: 

"Section  19S  of  the  Constitution  of  Kentucky 
provides  that  'no  corporation  shall  issue  stock 
or  bonds  except  for  an  equivalent  in  money 
paid,  or  labor  done,  or  property  actually  re- 
ceived and  applied  to  the  purposes  for  which 
snch  corporatioD  was  created,  and  neither  labor 
nor  property  shall  be  received  in  payment  of 
stock  or  bonds  at  a  greater  value  tiian  the 
market  price  at  the  time  the  said  labor  was 
done  or  property  delivered,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void.' 
The  learned  Judge  at  the  circuit  held  that  the 
contract  In  this  case  was  for  an  Illegal  purpose, 
because  an  execution  of  it  would  be  in  viola- 
tion of  ti^is  section.  We  concur  in  this  view. 
The  obvious  meaning  of  the  section  is  that  stock 
and  boDda  shall  only  be  issued  in  exchange 
for  work  or  property  when  the  market  price 
of  the  labor  or  property  shall  be  equal  to  the 

gnr  value  of  the  bonds  or  stock  exchanged.  It 
as  been  contended  that  the  market  price  refer- 
red to  in  the  section  is'  the  market  price  of  the 
stock  to  be  issncd,  and  that,  if  it  appears  that 
the  work  done  or  property  delivered  is  equal  to 
this  market  price,  the  purpose  of  the  section  is 
fulfilled.  This  would  be  to  render  the  section 
nugatory,  and  would  justif:r  a  corporation  in 
issuing  stock  for  nothing,  if  it  appeared  to  have 
no  value  in  the  market.  It  wo^ud  thus  defeat 
the  plain  intent  of  the  section,  which  was  to 
make  the  stock  and  bonds  of  a  corporation  worth 
their  face  value.  The  great  abuses  which  have 
been  perpetrated,  and  the  deceits  which  have 
been  practiced  upon  the  public,  in  the  organiza- 
tion of  corporations  by  the  Issue  of  stocks  and 
bonds,  the  par  value  of  which  has  been  grossly 
in  excess  of  the  real  capital  embarked  in  their 
business,  are  too  well  known  to  require  com- 
ment. The  framers  of  this  section,  and  the 
people  who  adopted  it,  proposed  to  remedy  these 
abuses  by  a  specific  requirement  that  no  one 
should  acquire  stock  or  bonds  from  the  corpora- 
tion without  having  contributed  to  the  capital, 
available  for  carrying  on  its  buBioess,  cash,  or 
its  fall  equivalent  In  labor  or  property,  equal  to 
the  par  of  the  stock  or  bonds  received.  It  is 
the  dut^  of  the  court  to  construe  and  enforce 
the  section  so  as  to  remedy,  as  far  as  possible, 
the  evil  at  which  it  was  directed." 

In  the  Webster  Case,  supra,  this  court,  In 
constmlng  this  prorlslon  of  oar  Gonstltntion, 
aald: 

•The  evil  which  this  consHtutional  provision 
was  desired  to  stop  was  the  so-called  practice 
of  watering  stock  of  a  corporation;  and  it  is 
both  our  duty  and  our  disposition  to  give  this 
statute  its  natural  construction— the  meaning 
which  its  words  plainly  disclose.  The  corpora- 
tion Is  prohibited  from  issuing  stock  except  for 
money,  for  labor  done,  or  for  proper^  actually 
received  to  the  amount  of  the  par  value  thereof. 
These  words  have  a  very  plain  rignlflcance. 
Th^  mean  just  what  they  say." 

And  a^aln: 

*Trhe  Constitution  provides  that  the  corpora- 
tion shall  not  Issue  its  stock,  except  for  a  con- 
ridwatkm  equal  to  the  par  value  thereof  This 


represrats  the  pubUe  policy  of  the  state.  It  is 
intended  to  bind  the  corporation.  It  is  intended 
to  protect  the  public  It  Is  intended  to  put  cor- 
porations upon  a  real  substantial  basis,  to  pre- 
vent  the  watering  of  tiidr  stoek." 

It  Is  n^ed,  bovem,  that  the  opinion  In 
the  Webst^  Case,  sopra,  la  not  In  pMnt,  for 
the  reason  that  the  fticta  In  that  case  are 
▼er7  tUfferent  frcnn  tects  in.  the  case  at 
bar,  thi  that  the.  Identical  qoration  for  de- 
termination bere  was  not  Involved  In  that 
case.  It  Is  farther  niged  that  bi  the  Webster 
Oas^  a  large  per  cait  of  the  stock  agreed  to 
be  Issoed  by  the  corporation  to  Wdmter  was 
wltlumt  any  valid  consideration,  and  that, 
even  under  the  common  law,  an  overissne  of 
stock  without  any  valid  coniddmtlon  what- 
ever was  flctltions  and  void.  We  bave  care- 
fully examined  that  case,  and  are  of  the. 
opinion  that  tbe  provision  was  there  correct- 
ly construed,  and  we  fully  agree  with  the 
views  Uiereln  expressed.  While  no  doubt 
the  transaction  in  Ibe  Webster  Case  was  il- 
legal, even  nnder  the  commtm  law,  It  was 
also  in  violation  of  section  89,  art  9,  of  our 
Constitution.  Section  9,  art  12,  of  the  Tex- 
as Constitution,  did  not  Include  the  words, 
"to  the  amount  of  the  par  value  thereof," 
but  is  otherwise  Identical  with  our  provision, 
and  on  account  of  the  difference  in  the  lan- 
guage of  the  constitutional  provisions  the 
case  of  Mathls  et  al.  v.  Prldham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015,  cited  by  the  defendant 
in  error,  Is  not  in  point  Neither  is  the  case 
of  Memphis  &  Little  Rock  Ry.  Co.  v.  Dow, 
120  U.  S.  287,  7  Sup.  Ct.  482,  30  L.  Ed.  595, 
persuasive  in  this  case,  for  the  same  reason. 
The  last-named  case  involved  the  construc- 
tion of  a  provision  of  the  Arkansas  Consti- 
tution, and  in  commenting  on  that  case  this 
court,  In  the  Webster  Case,  supra,  speaking 
through  the  learned  commissioner,  In  calling 
attention  to  the  difference  in  the  provisions, 
said: 

"It  will  be  observed,  however,  that  our  Con- 
stitution goes  a  step  further  than  tJiat  section 

of  the  Arkansas  Constitution  which  was  con- 
strued in  that  case.  There  it  was  held  that, 
as  the  stock  was  issued  for  proper^  actually 
received,  and  as  the  transaction  was  in  good 
faith,  it  will  be  sustained.  Our  Oonstitntloii| 
however,  inserts  the  words,  'to  the  amount  Of 
the  par  value  thereof,'  which  are  not  found  in 
the  Arkansas  Constitution,  and  which  were  In- 
serted to  prevent  doubt  upon  the  proposition." 

Section  39,  art.  9,  of  our  Constitution,-  Is 
similar  to  section  193  of  the  Constitution  of 
Kentucky,  and  section  1753  of  the  Wisconsin 
Statutes. 

In  discussing  the  provisions  of  the  Arkan- 
sas Constitution,  In  the  case  of  Railway  Co. 
V.  Dow,  supra,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Justice 
Harlan,  stated  that  the  purpose  of  such  stat- 
utes was  to  protect  stockholders  against 
spoliation,  and  to  guard  the  puUic  against 
securities  that  were  absolutely  worthless, 
and  that  one  of  the  mischiefs  sou^t  to  be 
remedied  was  the  flooding  of  the  mai^et 
with  stodc  and  bondB  tbat  did  not  x^resent 
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anything  whatever. of  sobetantlal  valoe.  And 
as  this  was  the  purpose  of  the  eiuu!tm«its  in 
those  states  whwe  the  law  did  not  zeqiUretlie 
conslderattim  for  the  Issuance  of  the  ribana 
to  be  for  mra^,  labor  done,  or  propo^  ac- 
tually reoelred  equal  to  the  par  value  thereof, 
we  think  It  Is  equally  obvious  that  where  the 
Important  addition  was  made  by  the  framers 
of  our  Gonstitntion  requiring  the  money  paid, 
labor  dfflie,  or  property  actually  received  to 
equal  tbe  amount  of  the  par  value  of  tbe 
stock,  that  not  only  should  tbe  stock,  when  is- 
sued, represent  some  substantial  value,  but 
that  it  must  actually  represent  the  value  rep- 
resented by  the  certlflcates— that  is,  par 
value.  And  as  stock  issued  in  vlolaUon  of  the 
ccmstitutional  and  statutory  provisions  of 
other  states  Is  void,  so  stock  issued  in  this 
state  for  money,  labor  done,  or  property  ac- 
tually received,  having  a  value  less  than  the 
par  value  of  the  stock  so  issued,  is  viola- 
tion of  our  constitutional  provision,  and  is 
therefore  void.  The  party  to  whom  it  Is  is- 
sued does  not  obtain  any  title  whatever 
thereto. 

The  public  In  this  state  are  vitally  interest- 
ed in  tbe  manner  In  which  corporations  are 
organized  and  conduct  th^r  business,  and  the 
corporations  being  creatures  of  the  law,  the 
pe<^le  who  give  them  the  authority  to  exist 
tiave  the  right  to  declare  the  public  p<di(7  ol 
the  state,  and  to  insist  that  such  corporations 
shall  not  transcend  the  powers  conferred  up- 
on them  by  law.  The  wording  of  our  Ck>n- 
stitution  is  plain  and  unambiguous,  and  any 
attempted  sale  of  the  stock  of  a  corporation 
or^nlzed  under  the  laws  of  this  state  since 
the  adoption  of  our  Gonstitntion,  except  for 
money,  labor  done,  or  property  actually  re- 
ceived, to  the  amount  of  the  par  value  there- 
of, ts  fictitious  and  therefore  void.  Corpora- 
tions are  not  entitled  to  and  should  not  re- 
ceive credit  on  the  false  pretense  of  having 
a  lai^  paid-up  capital,  when  in  fact  only  a 
small  percentage  of  the  par  value  of  the  stock 
Issued  has  ever  been  paid  into  the  treasury 
of  the  company.  A  strict  compliance  with 
the  provision  will  subserve  the  public  morals 
and  will,  in  a  large  measure,  protect  those 
buying  stock  from  and  otherwise  dealing  with 
corporations. 

[S]  While  the  purported  issue  of  the  260 
shares  of  stock  to  Cameron  for  less  than  its 
par  value  was  void,  we  must  next  determine 
the  status  of  the  40  shares  of  such  Issue  at- 
tempted to  be  sold  by  Cameron  to  Morton. 
Assuming,  without  deciding,  that  Mr.  Mor- 
ton was  not  aware  of  the  Invalidity  of  the 
stock  at  the  time  of  bis  purdiase  from  Came- 
ron,  ve  are  of  the  opinion  that  since  the  in- 
validity of  such  stock  Is  statutory  it  is  void 
in  the  hands  of  all  holders.  Tb.e  status  of 
such  stock  Is  similar  to  that  of  an  overissue, 
which  has  frequently  and  generally  been  held 
void  In  the  hands  of  bona  fide  purchasers  for 
value.  Tbia  is  based  on  the  ground  that  as 


an  overissue  of  stock  Is  entirely  beyond  the 
power  of  a  ciwporatlon,  such  overissue  cannot 
be  validated  by  any '  estoppel  (grating 
against  the  corporation.  The  same  rule  Is 
also  applied  to  stoc^  In  tbe  hands  of  one  who 
purchased  It  In  good  fiUth  and  for  a  valuable 
consideration  from  the  party  to  whom  It  was 
illegally  issued  by  the  corporation,  for  the 
reason  that  such  stoA  cannot  legally  exist, 
and  the  perstm  takii^  It  cannot,  by  estoppel 
or  otherwise,  become  a  stoddiolder  In  the  cot^ 
poration  that  pwmltted  the  stock  to  be  Is- 
sued. American  Tube  Woikft  v.  Boston  Ma- 
chine Co.,  189  Mass.  5,  29  N.  B.  fSt;  Boes- 
Meehan  Shoe  Foundry  Co.  v.  Southern  Mal- 
leable Iron  Co.  (a  O.)  72  Fed.  957.  While 
sudi  a  pnrctuser  of  void  stock  may  not  be 
without  a  remedy,  that  question  is  not  present- 
ed for  determtnati(HL  by  the  record  In  the  In- 
stant case,  for  an  examinaticm  of  the  lad- 
ings discloses  that  Mr.  Morton  did  not  ask  for 
any  relief  as  against  the  Paden  Oil  Company, 
but  on  the  contrary  he  joined  in  the  prayer  to ' 
have  the  260  shares  of  stock  issued  to  Came- 
ron canceled.  His  40  shares  are  a  part  of  this 
issue.  In  his  petition  for  intervention  it 
MTiU  be  noted  that  he  asked  for  relief  against 
Cameron,  but  when  the  case  w&s  called  for 
trial  that  portion  of  the  petition  was  stricken 
on  motion  of  counsel  for  Cameron,  and  with- 
out objection  from  opposing  counsel. 

From  the  views  herein  expressed,  it  follows 
that  the  trial  court  erred  In  decreeing  tliat 
Mr.  Cameron  was  legally  entitled  to  retain 
the  260  shares  of  stock  Issued  to  him.  Since 
said  stock  was  void,  tbe  trial  court  was  not 
authorized  to  make  a  new  contract  for  the 
parties  and  to  permit  Mr.  Cameron  to  retaiiu 
the  same  upon  the  payment  of  an  additional 
consideration  sufficient  to  make  the  total 
consideration  equal  to  the  par  value  thereof. 
The  court  also  erred  In  permitting  tbe  Inter- 
vener Morton  to  retain  the  40  shares  out  of 
the  260  shares  so  illegally  Issued. 

This  cause  is  therefore  reversed,  with  di- 
rections to  tbe  trial  court  to  take  such  fur- 
ther proceedings  in  the  case  as  are  not  in- 
consistent with  the  views  herein  expressed. 
The  temporary  injunction  heretofore  granted 
is  continued  in  force  pending  further  pro- 
ceedings in  the  trial  court.  All  the  Justices- 
concur. 


STATE  ex  rel.  EVERETT  v.  SUPERIOR 
COURT  OF  WHATCOM  OOUNTI 
et  aL   (No.  14486.) 

(Supreme  Court  of  Washington.    Dec  5,  1917.) 

1.  Taxation  «=»047  —  Tax  roB£Oi.osuBES  — 
Judgments— Foair. 
Where  forms  provided  by  the  county  for  jodg- 
ments  in  tax  foreclosure  cases  used  the  singular 
in  describing  the  certificate  of  delinquency,  if 
more  than  one  certiticate  was  being  foreclosed, 
QH  in  three  of  the  cases,  the  ringmar  could  be 
chauged  to  the  plural,  so  ttiat  the  Judgment 
would  accurately  describe  the  oertifijsatM. 
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2.  Taxation  «=»e47  —  Tax  Fobiolosuis  — 

JCDOMEnT— BeOJTALS. 

If  the  listiDg  of  property  for  taxation  and 
the  asseflsraent,  eQitalisaaoii,  and  levy  of  taxes 
thereon  were  duly  and  regularly  done.  Buch  facts, 
if  proven,  are  proper  to  m  inserted  in  the  judg- 
ment in  a  tax  fprecloeare  caee. 

3.  Taxation  *aB647  —  Tax  Fobbolobubb  — 
Judgment— Ohission  of  Facts. 

There  is  a  presumption  that  the  essesaing 
officers  of  a  county  did  their  duty,  and  that  the 
assessment,  equalisation,  and  levy  of  taxes  were 
regularly  made,  so  that  the  omissioa  of  aucb 
facta  from  the  jn^pnoit  in  a  tax  foredosare  case 
is  not  improper. 

4.  TA:it&TioN  «=3319<2)  —  Presumption  as  to 

CoEltECTNESB  OP  OfFIOIAI.  AOTION. 

There  is  s  presumption  that  assesBing  officers 
of  &  county  did  their  duty  in  respect  to  the  as- 
sessment, eqaalizatioD,  and  levy  of  taxes. 

5.  Taxation  «=»647  —  Tax  FoEECLoauEE  — 

JlTDOIiKNT— BeCITAI.  AS  TO  OWHEBS'  OlA,!)!. 

Judgment  in  a  tax  foredosare  case  which 
does  not  lecite  that  the  daims  of  defendants  are 
Inferior  to  plaintifTs  Hen,  and  contains  no  ad- 
judication barring  their  claims  to  the  property, 
u  proper,  aince  it  necessarily  makes  defendants' 
^auns  inferior  to  the  rights  of  plaintiff  in  fore- 
dosare. 

«.  Taxation  «=»647— Tax  Foreclobttee— Be- 
citau  of  judgmeht. 
It  is  probably  proi»er  to  redte  in  the  judg- 
ment in  a  tax  foreclosure  case  the  name  of  the 
person  to  whom  the  property  was  assessed,  and 
in  whose  name  the  certificates  of  delinquency 
were  issued. 

7.  Taxation  «=s9647  —  Tax  Foeeclobttbe  — 
Jdhqioent— Unnecessabt  Adjudication. 

Judgment  in  a  tax  foreclosure  action  need 
con  tain  no  adjudication  that  plaintiff's  lien  is 
sobject  to  the  lien  of  local  improvement  assess- 
ments of  the  city;  local  improvement  liens  being 
prior  to  plaintiff's  rights. 

8.  Taxation  «=»647  —  Tax  Fokeclosubb  — 
Judgment— Interest. 

Judgment  in  a  tax  foreclosure  case  provid- 
ing for  sale  of  the  property  sufficient  to  satisfy 
the  judgment,  together  with  interest,  costs,  and 
accruing  costs  thereon,  sufficiently  provides  for 
interest  between  the  date  of  the  judgment  and 
the  date  of  the  Bal& 

Department  2.  Application  for  writ  of 
mandate  by  the  State  of  Washington,  on  the 
relation  of  BVed  Everett,  against  the  Supe- 
rior Court  of  Whatcom  County,  and  W.  H. 
PemberC<ni,  Judge  thereot  Appllcatlm  de- 
nied. 

Douglas  &  Schramm,  of  Seattle,  for  rela- 
tor. W.  P.  Brown  and  Loomts  Baldie^,  both 
of  Belllnt^m.  for  respondents. 

MOUNT,  J.  This  Is  an  application  for  a 
writ  of  mandate  to  require  the  superior  court 
of  Whatcom  count;  to  sign  judgments  in  37 
tax  foreclosure  cases  uptjn  a  form  prepared 
by  the  rdator.  It  appears  from  the  appll- 
<»tlon  for  the  writ,  and  from  the  return  of 
the  judge  before  whom  the  cases  are  pend- 
loc  in  Whatcom  county,  that  the  clerk's 
office  of  that  county  had  provided  a  toaxi 
for  judgments  In  these  cases,  wherein  ex- 
pense was  saved  to  the  county  by  the  use  of 
the  form  provided  by  that  county.  When  the 
relator  requested  the  Judge  to  sign  the  spe- 
dal  form  whleh  he  had  prepared,  the  court 


stated  to  coansd  that  the  eoouty  already 
had  a  form  pr^iiared,  and  announced  that. 
If  rotor's  attorn^  would  show  wher^ 
the  form  of  judgmrat  used  in  that  county 
was  insnffldoit  or  improper,  the  court  would 
enter  a  sufficient  and  proper  judgment. 
Thereafter  this  appUcatitnt  was  made  to  this 
court  to  require  the  judge  to  sign  the  form 
prepared  by  the  relator. 

It  Is  argued  by  the  relator  that  the  form 
prepared  by  his  counsel  is  a  proper  form, 
and  that  the  form  of  judgmrait  need  In 
Whatcom  county  is  not  a  proper  form,  and 
therefore  the  .refusal  -of  the  trial  court  to 
sign  the  form  pr^ared  by  the  relator  is 
an  abuse  of  discretion.  The  return  of  the 
trial  court,  In  substance,  is  to  the  effect  that 
counsel  for  the  relator  have  not  pointed  out 
wherein  the  form'  prepared  by  Whatcom 
county  is  not  suffldent,  but  that  fact  is  dis- 
puted by  counsel  for  the  relator,  who  argue 
to  this  court  that  the  form  prepared  by 
Whatcom  count?  is  insufficient  for  six  rea- 
sons, as  follows:  First  Said  form  provides 
for  the  foreclosure  of  only  one  certificate  of 
delinquency,  whereas  in  three  of  the  cases 
relator  is  seeking  the  f(»«cl08ure  of  two 
certificates.  Second.  Said  form  contains  no 
recital  that  the  listing  of  said  property, 
and  the  assessment,  equalization,  and  levy 
of  taxes  thereon  were  duly  and  regularly 
done.  Third.  Said  form  contains  no  recital 
to  the  effect  that  the  datma  of  the  defendants 
in  the  foreclosure  action  are  Inferior  to  re- 
lator's lieu,  and  that  there  is  no  adjudication 
barring  their  claims  In  and  to  the  property. 
Fourth.  Said  form  contains  no  redtal  show- 
ing the  name  of  the  person  to  whom  the 
property  was  assessed,  nor  in  whose  name 
the  certificate  of  deUnqu»(7  was  issued. 
Fifth.  Said  form  contaius  no  adjudication 
to  the  efCect  that  relator's  Hen  is  subject  to 
the  lien  of  local  improvemoit  aEsessmeuts  of 
the  city  In  which  the  property  is  situate,  nor 
does  the  order  of  sale  require  the  treasurer 
to  sell  and  convey  subject  to  said  local  im- 
provement assessments.  Sixth.  Nelthw  the 
form  of  judgment  nor  the  order  of  sale 
makes  prorlsion  for  interest  between  the 
date  of  judgment  and  the  date  of  sale. 

[1]  Forms  of  the  judgments  proposed,  both 
by  the  court  and  by  the  relator,  are  copied 
into  tlie  petition.  It  is  unnecessary,  we 
think,  to  set  them  out  in  this  opinion.  -  It  is 
true  the  form  provided  tor  by  the  coonl? 
uses  the  singular  in  describing  the  certificate, 
but  it  is  apparent  that  where  more  than  one 
certificate  is  being  foredosed.  as  in  tliree  of 
the  cases,  the  singular  can  be  changed  to 
the  plural  so  that  the  judgment  will  accur- 
ately describe  the  certificates,  and  this,  no 
doubt,  will  be  ioae  vitiea  the  attentloo  of 
the  court  Is  called  to  it 

[2-4]  As  to  the  second  objection,  that  there 
Is  no  redtal  that  the  listing  of  the  proper^ 
and  the  assessment,  equalteation,  and  levy  o£ 
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taxes  were  dtily  and  regularly  don6,  sudi 
facts,  if  proven  are  proper  to  be  Inserted 
in  the  judgment  l^e  presnmptten  Is,  of 
course,  that  the  assessing  officers  did  their 
dnty,  and  that  the  assessment,  equalization, 
and  levy  of  taxes  were  regularly  made,  eo 
that  the  (xnlssloD  of  these  facts  from  the 
judgment  would  not  be  an  improper  omis- 
sion. 

[SI  Tbe  third  objection,  that  the  form  of 
judgment  famished  by  the  cotmty  malcee  no 
redtal  that  tbe  claims  of  the  defendants  are 
Inferior  to  plalntlfTs  lien,  nor  any  Jadgment 
barring  their  claims  In  and  to  the  property, 
la  not  a  valid  objection,  because  the  judg- 
ment of  foredoeure  necessarily  makes  the 
defendants'  claims,  whatever  they  may  be, 
infftrior  to  the  rights  of  the  plaintiff  In  fore- 
closure. 

[1]  The  fourth  objectkm,  that  there  Is  no 
recital  showing  the  name  of  the  person  to 
whom  the  property  was  assessed,  nor  in 
whose  name  the  certificates  of  delinquency 
were  issued,  is  probably  proper  to  be  re- 
cited in  the  judgment. 

[7]  The  fifth  objection,  that  the  form  c<m- 
talns  no  adjudication  to  tbe  effect  that  plain- 
tiff's lien  Is  subject  to  the  Hen  of  local  im- 
prov«nent  assessments  of  the  dty  in  which 
tlie  property  is  situate,  Is  <dearly  not  a  neces- 
sary part  of  tbe  judgment  in  this  foreclosure 
aetkn,  because  local  iminrorement  liens  are 
prior  to  the  rights  of  the  relator. 

[I]  The  sixth  objection  is  that  neither  the 
foam  ct  jn^ment  n<n-  the  order  of  sale 
mal»  proi^on  for  Interest  betwe^  the  date 
of  tbe  judgment  and  the  date  of  the  sale. 
The  form  whldi  tiie  judge  Indicated  be  would 
sign  provides  for  sale  of  the  property  suffi- 
cient to  satisfy  the  judgment,  "togsibet  with 
interest,  fXMts,  and  ftccmlng  costs  thereon." 
We  are  satisfled,  therefore.  Out  there  is  not 
BUfSdent  In  these  objectUms  to  warrant  ua  In 
Iflsnli^  a  mandate  to  the  trial  coart  to  sign 
tbo  form  ct  judgments  invpared  by  the  r^- 
tor,  in  prefbrmce  to  the  form  prepared  1^  the 
county,  especially  where  tbe  court  makieB  a 
return  to  tlie  effect  tba.U  If  there  are  any 
omissions  from  that  form,  he  will  sign  Judg- 
ments vdiidli  will  cnre  tbe  ol^ectlons. 

Vw  this  reason,  the  application  is  denied. 

BLU8,  0.  X.  and  FITLLBRTON  and  HOL- 
00MB,  33.,  concur. 


MEAKIU  T.  LUDWIG.    (No.  14317.) 

(Supreme  Court  of  Washington.   Dee;  7, 1917.) 

1.  Justices  of  the  Peace  ^sa'lSSCS)— Execu- 
tion—Weonofdl  Levt— -Reuedies. 
SiDce  Rem.  Code  1915,  §  1880,  provides 
that  section  1888,  defining  procedure  for  takinj^ 
possesalon  of  property  levied  on  by  execution 
out  of  the  conrt  of  a  JuRtice  of  the  peace,  shall 
not  prevent  the  clBimant  of  property  levied  on 
by  such  execution  from  resorting  to  any  legal 
remedy,  the  trustee  for  the  benefit  of  credltore. 


when  a  single  creditor  has  bad  execntion  from 
a  justice  of  the  peace  levied  on  the  debtor's  prop- 
erty, may  proceed  to  retake  poaBesston  by  and 
under  section  5TS,  providing  that  wben  any  per- 
son other  than  tne  judgment  debtor  claims 

firoperty  levied  on,  he  may  demand  and  receive 
t  on  affidavit  that  he  has  the  right  to  imme- 
diate possession,  giving  good  and  sufficient  bond. 

2.  iBrjuwonoir  »»27  —  BiOHT  to  Bbuedt  — 
PncTENTiNO  BxxounoN. 

A  party  whose  property  is  about  to  be  seized 
on  invalid  or  void  writ  has  his  choice  of  reme- 
dies, and  Injunction  will  not  be  denied  becauss 
there  Is  a  remedy  at  law  if  the  injunction  is  the 
more  speedy  and  efficacious  remedy. 

3.  ASBIONUENTB  FOR  BeNEITT  OF  GBEOrrOBS 

^»4S— Takino  Possbsuor  or  Pbopekit-- 
Xjuvna  DsBTOB  in  Posbebbioh— Bmor. 
Where  the  trustee  for  the  benefit  of  credi- 
tors employed  the  insolvent  debtor  to  manage 
the  property,  such  fact  did  not  destroy  the  legal 
transfer  of  the  property  to  the  trustee  or  permit 
a  creditor  by  obtaining  judgment  and  levying 
execution  to  secure  the  paymat  of  Us  debt  in 
full. 

4.  E^UDULBNT    OONVETANCBS    ^S>11G(1)  — 
"DBLATinO  OB  HlRDEaiNO  CBEDITOBS.'' 

Since  an  instdvent  debtor  may  prefer  one  or 
more  of  his  creditora,  though  such  preference 
exhausts  the  whole  of  hie  property,  a  transfer 
to  one  creditor  is  not  a  delaying  or  hindering 
of  creditors  within  the  meaning  of  the  statute. 

Department  1.  Ai^>eal  from  Superior 
Gourt,  Lewis  County;  W.  A.  Beynolda, 
Judge. 

Injunction  by  B.  T.  M*«Mtw,  trustee, 
against  J.  A.  Lndwlg.  Judgm^t  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

S.  O.  White  and  W.  W.  Langhome,  both  of 
Obehalls,  for  appellant  Sfaorett,  MclArea 
&  Sborett,  of  Seattle,  for  respondent 

MAIN,  J.  Tbe  purpose  of  this  action  was 
to  restrain  interference  with  the  plaintifTs 
possession  and  o[>eratlon  of  a  shingle  mill, 
which-  he  held  as  trustee.  After  the  Issues 
were  framed,  the  trial  resulted  in  a  judgment 
as  prayed  for  in  the  complaint  From  this 
judgment  the  appeal  is  prosecuted. 

Tbe  facts  may  be  briefiy  stated  as  follows: 
On  the  16th  day  of  December,  1916,  and  for 
some  time  prior  thereto,  one  J.  B.  McLaren 
was,  and  had  been,  the  owner  of  a  shingle 
mill,  and  of  standing  timber  purchased  by 
him  on  leased  lands  for  tbe  {^ration  of  the 
sblngle  mill.  This  mill  was  located  near  Ad- 
na,  in  Lewis  county.  On  the  date  mentioned, 
M<Xaren,  being  insolvent,  and  being  indebted 
to  a  considerable  number  of  [>er8ons  and 
firms,  by  bill  of  sale  transferred  tbe  shingle 
mill  and  other  property  to  the  respondent, 
as  trustee  for  the  braiefit  of  all  of  his  credi- 
tors who  would  accept  the  provisions  of  the 
bill  of  sale.  One  of  these  provisions  'was 
that  the  proceeds  of  tbe  property  should,  by 
the  trustee,  be  applied  equally  and  ratably 
among  all  the  creditors  of  McLaren  who 
wonld  release  all  claims  against  him  in  con- 
sideration of  such  pro  rata  payment.  The 
bill  of  sale  was  recorded  in  the  auditor's  of- 
fice in  Lewis  county  on  tbe  8th  day  of  Janu- 
ary, 1917.   After  the  making  of  the  bill  ot 
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Bale,  tbe  property  wu  opetaXed,  managed, 
and  controlled  by  the  trustee.  On  or  about 
the  Sth  day  of  Febmary.  1917,  the  aroellant, 
J.  A.  Lndwig,  brought  an  action  In  the  Jus- 
tice court  in  Lewis  county  against  McUiren, 
and  recovered  a  Judgment  for  f98.  Snbee- 
quently,  and  on  about  the  17th  of  (he  same 
month,  execution  was  Issued  upon  this  Judg- 
ment, and  by  the  sheriff  of  Lewis  county  lev- 
ied upon  a  quantity  of  shingles  which  had 
been  produced  by  the  mill  operated  by  the 
trustee.  After  this  levy  was  made,  the  trus- 
tee, under  section  573,  Bern.  Code,  sought 
poBsesslou  of  the  sMns^es  which  bad  been 
levied  upon,  ^e  procedure  for  the  retaktog 
of  such  possession  was  as  outlined  In  this 
section  of  the  statute.  The  sheriff,  however, 
declined  to  surrender  possession,  and,  there- 
after, the  present  action  was  brought  against 
tbe  sheriff,  and  the  Judgment  creditor  In  the 
jDBtice  court,  praying  for  an  Injunction 
against  the  Interferaice  with  the  trustee's 
possession  of  the  property. 

[1]  It  is  first  claimed,  on  behalf  of  the  ap- 
pellant, that,  since  the  execution  was  issued 
out  of  the  Justice  court,  the  procedure  to 
retake  possession  by  the  trustee  should  not 
have  been  under  section  578  of  the  Code,  but 
under  section  1888,  ^ce  the  latter  section 
defined  the  procedure  for  taking  possession 
of  property  which  had  been  levied  upon  by 
an  execution  issued  out  of  the  court  of  the 
justice  of  the  peace.  While  the  trustee 
might  have  proceeded  under  Qiat  section,  he 
was  not  reiiulred  to  do  so,  as  section  1889 
expressly  provides  ttiat  nottiliv  eontslned  In 
the  itreeedlng  sectkoi,  or  aectl(Hi  1888,  shall 
be  construed  to  prevent  tbe  claimant  of  ptop- 
erty  levied  <m  by  execution  from  resorting 
to  any  legal  remedy  he  may  choose  to  pur- 
sue, Instead  of  proceeding  In  tbis  manner 
tbmln  prescribed.  Section  1888  not  being 
exclnslTe,  the  trustee  was  within  his  rights 
when  he  adopted  the  procedure  for  recover- 
ing the  possession  of  the  property  as  defined 
In  section  S73. 

[i]  It  is  next  claimed  that  the  trustee  had 
an  adequate  remedy  at  law,  and  therefore 
bad  no  right  to  iwoceed  In  equity  for  an  in- 
junctive relief.  It  Is,  no  doubt,  true  that  the 
trustee  might  have  proceeded  at  law,  but  he 
was  not  required  to  do  so.  It  has  become 
the  settled  law  of  this  state  that  a  party 
whose  property  Is  about  to  be  seised  upon  an 
Invalid  or  void  writ  has  his  choice  of  reme- 
dies. Injunctive  relief  will  not  be  denied 
because  there  is  a  remedy  at  law,  but  it  will 
be  granted  if  it  appears  to  be  a  more  speedy 
and  efficacious  remedy.  Being  a  preventative 
writ,  It  Is  Issued  In  such  cases  to  obviate  a 
lien  that  would  otherwise  remain  attached 
pending  a  trial  upon  the  merits.  The  defend- 
ant In  such  cases  Is  not  Injured,  for  he  la 
protected  by  a  bond.  Orant  v.  Cole,  23 
Wash.  542,  63  Pac.  263 ;  Cllne  Piano  Ca  v, 
Sherwood,  57  Wash.  238,  106  Paa  742. 


[8]  It  is  also  Claimed  that  the  trustee  did 
not  take  possession  of  the  property,  but  this 
contention,  we  think,  is  likewise  without 
merit  The  evidence  shows  that  the  trustee 
assiuned  the  management  and  control  of  tbe 
property,  took  possession  of  the  accounts, 
made  a  list  of  the  creditors,  transferred  out- 
standing accounts  to  himself  as  trustee,'  and 
made  arrangemraits  with  obtain  business 
houses,  whereby  he  could  be  furnished  with 
equipment  and  supplies,  if  necessary,  l!he 
bill  of  sale  was  filed  for  record,  and  tbe 
appellant  not  only  liad  constructive  notioe 
thereof,  but  actual  notice.  He  was  informed 
that  the  trustee  was  managing  and  opera^ 
ing  the  property  and  proposed  to  sell  it  at 
tbe  most  advantageous  time,  so  as  to  realise 
the  greatest  sum  for  the  benefit  of  all  the 
fcreditors.  It  is  true  that  the  (nsolvent 
debtor  was  employed  by  the  trustee  to  oper- 
ate the  property,  but  this  fact  would  not  de- 
stroy the  l^al  transfer  of  the  property  to 
the  trustee,  and  permit  one  of  the  creditors, 
by  obtaining  a  Judgment  and  levying  an  exe- 
cution, to  thereby  prefer  himself  and  secure 
the  payment  of  his  debt  In  full. 

[4]  There  Is  some  contention  that  ]the 
transfer  o[>erated  to  hinder  and  delay  credi- 
tors, and  was  therefore  void.  By  many  de- 
dans. It  has  become  the  settled  law  in  this 
state  that  an  insolvent  debtor  may  prefer 
one  or  more  of  his  creditors,  even  If  such 
preference  exhausts  the  whole  of  his  prop- 
erty. The  question  Is  fuUy  discussed  and  the 
authorities  assembled  Id  Holt  Mfg.  Co.  v. 
Bennington.  78  Wash.  467,  132  Pac.  80.  This 
is  not  delaying  or  hindering  within  the  mean- 
ing of  the  statute.  Bump,  Fraudulent  Con- 
veyances (4th  EMD  I  170;  Wilson  y.  Berg,  - 
88  Pa.  167. 

There  are  some  other  questions  discussed  ' 
in  the  briefs,  but  those  already  referred  to 
appear  to  us  to  cover  the  leading  contentions. 
Those  not  here  specially  referred  to  have 
been  considered,  and,  In  our  opinion,  In  none 
of  than  Is  there  substantial  merit 

The  Judgment  wDl  be  affirmed. 

ELLIS,  C.  J.,  and  PABKEB,  FULLBRr 
TON,  and  WEIBSTEB,  JJ.,  concur. 


TALBOT  V.  HACK.   (No.  2295.) 
(Supreme  Court  of  Nevada.   Dec  7.  1917.) 

1.  Appeax  and  Erboe  4=»719(4)  —  Scope  — 

"Judgment  Roll." 
Where  demurrer  to  complaint  for  libel  was 
sustained,  all  tbe  matters  pertaining  to  the  pro- 
ceedings in  tbe  trial  court  so  far  as  affecting  the 
plaintiffs  rights  are  embraced  in  the  "judgment 
roll"  within  Rev.  Laws,  {  5278,  subd.  2,  stating 
what  constitutes  the  judgment  roll,  bo  that  under 
St.  1915,  c.  142,  I  11,  permitting  an  appeal  on 
tbe  judgment  roll  alone,  it  was  unoeceesary  to 
^e  asBignments  of  error  as  required  b;  section 
18  of  such  act 

[£d.  Note.— For  other  definitions,  aee  Words 
and  Phrases,  First  and  Second  Sttlee,  Judgment 
BolL] 
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2.  JtrDOHEirr  «=»278(1)  —  Binmu  Koivo  Pro 

Tunc. 

The  object  and  pnnwse  of  a  nunc  pro  tunc 
order  ia  to  make  the  record  speak  the  truth  con- 
cern isg  acta  alreadr  done,  and  not  to  Bop^  an 
omitted  action. 

3.  LiBBL  AlfD  SLAnmS  4s»19— WOBDS  lilBZEf 

OVB  Pkr  Sb— How  Detebhined. 
In  determining  whether  words  chanted  are 
libelous  per  se,  they  are  to  be  taken  bi  their 
plain  ana  natural  import  according  to  the  ideas 
they  coaver  to  those  to  whom  tiie;  are  address- 
ed, reference  being  had  not  only  to  Uie  words 
themselves  but  also  to  the  drcumstanceg  under 
which  tbey  w«e  ased. 

4.  Libel  and  Sundeb  «s^(1)— PABtiouUB 

WOSSS— "OVEBLOAD." 
The  term  "overload,"  osed  in  a  letter  stating 
that  an  insurance  business  was  overloaded, 
means  bearing  too  heavy  a  burden  or  too  heavily 
loaded,  but  implies  nothing  defamatory  on  its 
face  in  the  sense  of  imputing  dishonesty,  lack  of 
fair  dealing,  want  of  fidelity,  integrity,  or  busi- 
ness ability. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrasea,  Overload.] 

6.  LlBH.  AND.  SUNDEB  —  PaBTICUI^ 

WOUW— OVBBLOAD. 

Statement,  in  letter  to  stockholders  in  in- 
surance company,  that  the  company  is  overload- 
ed with  salaries  and  traveling  expenses,  without 
making  reference  to  the  plaintiff,  is  not  libelous 
par  s& 

6.  Libel  and  Slandbb  «s»6(1)  —  Wobdb  "Li- 
BBLOtJs  Pib  Sb." 

Any  false  and  malicious  writing  published  of 
another  is  "libeloos  per  se"  when  its  tendency  ia 
to  render  the  party  contemptible  or  ridicolous  in 
public  estimauon  or  expose  Um  to  public  hatred 
or  contempt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First 'and  Second  Series,  Action- 
able Per  Se.] 

7.  Libel  and  Slandeb  4=»86(1)— Innttendo— 
Function. 

Language  or  terms,  which  are  not  libdous 
per  se,  when  viewed  in  the  light  of  their  general 
acceptation  and  understanding  in  the  community 
or  vicinity  in  which  they  are  need,  cannot  be 
made  so  urongli  the  f miction  or  force  of  an  in- 
nuendo. 

8.  LlTbel  and  Slandbb  «=»86(1)— iNNtreNDO 

—Fu  NOTION. 

The  innuendo  will  not  introduce  new  matter. 
Bor  will  It  be  permitted  to  aid  to  the  extent  of 
enlarging  the  meaning  of  the  votAa  or  expres- 
sions used. 

9.  Libel  and  Slandeb  4=96(1)  —  "Libelous 
Peb  Se"— "Libelous  Peb  Quod." 

Words  or  ezpnssions  are  "actionable  per  se" 
when  their  injurious  character  is  a  fact  of  com- 
mon notoriety  and  generally  so  understood  where 
the  utterance  is  published,  and  words  or  ex- 
pressions "libelous  per  quod"  are  such  as  require 
that  their  injurioua  diaracter  or  effect  be  estab- 
Uahed  by  allegation  and  proof. 

10.  Libel  and  Slandeb  «=586(1)— Innuendo 

— E^NCTION. 

In  action  for  libel,  if  the  words  or  expres- 
sions compMued  of  are  ambiguous  or  equivocal, 
the  Innuendo  may  assign  the  true  meaning  the 
plaintiff  believes  them  to  bear;  but  if  the  words 
alone,  or  the  words  limited  by  circumstances 
duly  pleaded,  are  not  defamatory,  the  innuendo 
cannot  make  them  so. 

11.  Libel  and  Slander  <^9(1)  —  Wobds 
"Libelous  Peb  Se." 

While  words  which  directly  tend  to  the  prej- 
udice of  any  one  in  his  office,  profession,  trade, 
or  business  are  acticaiable  per  se,  all  words  dis- 
paraging persona  in  auch  matters  are  not,  with- 
out proof  of  damage,  actionable  in  tiiemselves. 


12.  Libel  and  Slandeb  ^e»21— AonoNABUc 
W(»DS— Cbakaoteb. 
In  action  for  libel  there  can  be  no  recovery 
unless  the  actionable  words  or  assertions  refer- 
red to  the  plaintiff  at  least  with  reasonable  cer- 
tainty. 

18.  Libel  and  Slander  «=>12— Pleadino— 

Special  Dahaobs. 
Id  action  for  libel  by  words  not  actionable 
per  se,  special  damages  must  be  alleged  and 
proved. 

14.  Libel  AND  Slandeb  4»S(K2)— Pleading- 
Special  DAHAaES. 
In  action  for  damages  by  words  not  action- 
able per  se,  the  allegation  that  "by  means  of  said 
false,  libelous  and  defamatory  publication  or 
poblications  the  plaintiff  her^  was  injured  In 
his  reputation  and  good  name  and  standing  to 
his  damage  in  the  sum  of  $50,000,"  is  insufficient 
as  an  allegation  of  special  damages. 

Appeal  from  District  Gourt,  Wasboe  Oonn- 
tj ;  Ma  A  B.  Averlll.  Judge. 

Action  by  O.  F.  TiUbot  against  a  B.  Mack. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

O.  F.  Talbot,  of  Carson  Olty,  and  Sardls 
Summerfleld,  Miller  &  Mashbnm,  and  Rob- 
ert Richards,  all  of  Reno,  for  appellant. 
Mack  &  Oreen,  Thomas  £1.  Kepner,  and  A. 
F.  Lasher,  all  of  Beno,  for  lespondent 

McCABRANt  a  J.  Tbla  was  sa  action  in 
tort  bistltuted  by  a^ieUant.  as  plaintUI, 
against  revondent  for  damages  claimed  to 
bare  been  sustained  by  appellant  by  reason 
of  llbeL  Tbe  dunurrec  to  aj^pellanrs  com- 
lAaint  being  sustained,  and  appellant  having 
declined  to  amend,  Jndgmait  was  mtered 
against  blm  in  favor  of  respondent  From 
tbe  judgment  thus  entered  and  from  the  or- 
der of  tbe  trial  court  In  sustaining  tbe  dfr- 
murrer,  appeal  Is  taken  to  this  court 

We  are  first  concerned  with  the  matter  of 
a  motion  to  dismiss  the  appeal  upon  the 
ground  that  no  assignment  of  errors  was 
served  or  filed  in  this  court  within  the  time 
prescribed  by  law.  In  this  respect  re^tpond- 
^t  relies  on  section  13  of  an  ad;  entitled 
"An  act  supplemental  to  and  to  amend  an 
act  entitied  *An  act  to  regulate  proceedings 
in  dvil  cases  in  this  state  and  to  reiieal  all 
acts  In  relation  thereto,'  approved  March  17, 
1811,**  approved  March  16,  1916,  and  found 
In  Session  Acts  of  1915  at  page  164.  The 
section  reads  as  follows: 

"Within  twenty  days  after  any  appeal  has 
been  taken  from  any  order  or  jtidgrmciit,  the  par- 
ty or  parties  appealing  shall  serve  tbe  adverse 
parties  and  file  with  the  clerk  of  tbe  Supreme 
Gourt  an  assignment  of  errors,  which  assignment 
shall  designate  generally  each  separate  error, 
specifying  tbe  page  and  linrs  of  the  record  where- 
in the  same  may  be  found.  Any  error  not  as- 
signed shall  not  be  considered  the  Supreme 
Court  If  the  party  fails  to  file  such  assignment 
within  the  time  limited  no  error  shall  be  con- 
sidered by  the  Supreme  Court.  The  assignment 
of  errors  herein  provided  for  shall  be  typewrit- 
ten, paged,  and  the  lines  numbered,  and  the  ap- 
pellant shall  furnish  three  copies  thereof  for  fil- 
ing in  the  Supreme  Gourt" 

The  record  as  it  is  before  ns  dlsctoses  a 

total  failure  on  the  part  of  appellant  to 
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serve  or  file  any  assignment  of  errore,  and 
appellant  seeks  by  separate  motion  in  this 
conrt  to  have  an  order  made  permitting  him 
to  file  his  assignment  of  errors  nunc  pro 
tune.  With  the  last-mentioned  motion  it  will, 
in  onr  judgment,  be  unnecessary  for  ns  to 
deal,  In  view  of  the  position  that  we  shall 
here  take  and  which  we  deem  proper  under 
the  statute. 

Section  II-  of  the  act  of  1916,  referred  to, 
ts  as  follows: 

"The  original  bills  of  exceptions  herein  provid- 
-ed  for,  together  with  a  notice  of  appeal  and  the 
undertaldog  on  appeal,  shall  be  annexed  to  a 
cop;  of  the  judgment  roll,  certified  by  the  clerk 
or  by  the  parties,  if  the  appeal  be  from  the  Judg- 
ment; if  ue  appeal  be  from  an  order,  such  orig- 
inal bni  shall  be  annexed  to  such  order,  and  the 
same  ahall  be  and  become  the  record  on  appeal 
"when  filed  in  the  Supreme  Court.  A  party  may 
appeal  upon  the  judgment  roll  alone,  in  vrbitAi 
case  only  socb  errors  can  be  considered  as  appear 
upon  the  face  of  the  judgment  roll." 

As  to  what  constitutes  the  Judgment  roll* 
<mr  GItU  Practice  Act,  section  SSIS,  Rer.  h. 
(section  831,  GItU  Practice  Act),  provides: 

"Inunedlatdy  after  entering  the  judgment, 
the  derk  must  attach  together  and  file  the  foUow- 
ing  papers,  which  constitute  the  jadgment  roll: 
<1)  In  case  the  complaint  is  not  answered  by 
any  dafendant,  the  sammcaiSt  with  the  affldavit 
or  proof  of  service;  Qie  comidaint  with  memo- 
randum  indorsed  thereon  that  the  default  of  the 
defendant  in  not  answering  was  entered,  and  a 
copy  of  the  jud^nnent.  *  •  ♦  t2)  In  all  other 
cases,  the  plendmgs,  a  copy  of  the  verdict  of  the 
jury,  or  finding  of  the  court  or  referee,  all  bills 
of  exceptions  taken  and  filed,  and  a  copy  of  any 
order  made  on  demurrer  or  relating  to  tne  change 
of  parties,  and  a  copy  of  ttie  judgment  •  •  •  " 

II]  It  was  not  necessary,  in  view  of  the 
spedflc  provl8i(His  of  the  several  sections  of 
onr  statute  pertaining  to  practice  on  appeals, 
for  the  appellant  In  this  case  to  file  or  serve 
an  assignment  of  errors  as  contemplated  by 
section  13  of  the  Practice  Act  of  1915.  The 
appeal  here  taken  is  from  the  order  of  the 
district  conrt  sustaining  the  demurrer  to  ap- 
pellant's complaint  and  from  the  judgment 
entered  pursuant  to  appellant's  failure  to 
amend ;  hence  under  snbdlvisi<m  2  of  secUon 
5273,  Rev.  L.,  all  of  the  matters  pertaining  to 
the  proceedings  in  the  trial  court,  so  far  as 
those  proceedings  affect  the  standing  or 
rights  of  appellant,  are  properly  here  embrac- 
ed within  the  judgment  roll  as  certified  by 
the  derk  of  the  district  court  Reepondents, 
In  furtherance  of  their  motion  to  dismiss 
plaintifTs  appeal,  refer  to  the  decision  of  this 
court  in  the  case  of  Coffin  v.  Cofiln,  163  Pac. 
731,  wherein  we  dismissed  the  api>eal  upon 
a  motion  made  for  that  purpose  for  the  rea- 
son that  appellant  had  failed  to  comply  with 
ftection  13  of  the  Practice  Act  of  1915,  Inas- 
much as  he  had  failed  to  serve  or  file  his  as- 
signment of  errors  within  time.  That  case  Is 
not  controlling  in  the  matter  at  bar.  It  is 
distinguished  from  the  case  under  considera- 
tion inasmuch  as  there  the  appeal  was  sought 
to  be  taken  from  the  judgment  stored  after 
trial  on  the  m^ts  and  from  the  order  over- 
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ruling  appellantVi  motifm  tor  a  new  triaL 
Here  the  appeal  is  from  an  order  sustaining 
a  demurrer.  In  the  Coffin  Case  the  errors,  If 
any,  were  not  contended  for  as  pertaining  to 
matters  properly  appearing  in  the  judgment 
roll.  In  the  matter  at  bar  the  very  error  con- 
tended for,  and  indeed  the  <nly  error  con- 
tended for,  Is  the  order  of  the  trial  court  sus- 
taining the  demurrer  and  pursuant  to  section 
6273,  Rev.  Ia,  Is  properly  embraced  within 
and  I^on  the  face  of  the  judgment  roU.  Not 
only  that,  but  the  section  of  the  Code  last  re- 
ferred to  provides  that  "all  bills  of  exertions 
taken  and  filed"  shall  be  a  part  of  the  judg- 
ment roll ;  and  in  the  judgment  roll  as  it  is 
before  us  we  find  the  bill  of  exceptions  taken 
to  the  order  sustaining  the  demurrer  and  the 
same  duly  allowed  by  the  trial  judge  and  filed 
on  the  date  of  the  mtry  of  judgment 

If  the  matters  or  proceedings  which  appel- 
lant sought  to  have  reviewed  by  this  court  on 
appeal  were  not  properly  embraced  within 
the  judgment  roll,  then  the  motl<m  to  dismiss 
should  prevail  under  the  doctrine  of  the  Cof- 
fin Case,  supra.  The  case  at  bar  &lls  direct- 
ly within  the  provision  ct  section  11  of  the 
Practice  Act  of  1915,  providing  tor  the  con- 
sideration of  errors  whidi  appear  up<m  the 
fftce  of  the  judgmrat  roll  when  appeal  is 
from  the  Judgment  alone.  Under  this  provi- 
sion of  the  statute  it  is  manifest  that  the  In- 
taidmoit  €t  the  lawmakers  was  to  require  no 
ass^^nmoit  of  eirora  In  a  case  swih  as  this, 
where  the  order  appealed^  from  and  the  error 
complained  of  were  all  embraced  within  mat- 
ters proporly  bdw^ng  to  the  Judgment  rcril 
and  were  brought  to  this  court  In  that  form. 
Indeed,  If  It  were  othorwis^  it  vonld  at  most 
only  require  a  repetition,  by  way  of  assign- 
m«it  of  error,  of  that  whldi  was  already  ex-  ^ 
cepted  to  and  assigned  as  error  in  the  bill  of 
exc^ittois  contained  In  the  judgment  roll. 
This  court  has  held  (Peers  t.  Reed,  23  Nev. 
i<Ht  48  Pac,  897)  that  on  an  appeal  taken 
from  ttie  judgment  alonOt  where  there  Is  no 
statement  or  bill  of  wceptions  In  the  rwor^, 
there  will  he  a  consideration  only  of  the  rec- 
ord constituting  the  judgment  roll.  It  is  in 
the  record  constituting  the  judgmrat  roU  that 
the  very  error  relied  upon  by  appelant  is 
brought  to  this  court  Hence  we  conclude 
that  no  asrignment  of  errors  as  contemplated 
by  section  13  of  the  Civil  Practice  Act  of  1915 
is  necessary  or  required  in  such  a  case. 

[2]  Viewing  the  matter  as  we  do»  it  be- 
comes unnecessary  for  us  to  d^ermine  the 
question  as  to  the  right  of  appellant  to  an 
order  nunc  pro  tunc.  Suffice  it  to  say  in 
this  respect,  however,  that  we  find  It  to  be  a 
rule  supported  by  eminent  authority  that  the 
object  and  purpose  of  a  nunc  pro  tunc  order 
is  to  make  a  record  speak  the  truth  con- 
cerning acts  already  done.  Without  deter- 
mining the  question  here,  we  deem  It  suffi- 
cient to  intimate  that  an  order  nunc  pro  tunc 
cannot  be  made  use  of  or  resorted  to  to  sup- 
ply omitted  action.  Wight  r.  Nicholson,  134 
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U.  S.  186,  10  Sup.  Ct  487,  88  L.  Sd.  86S; 
ECyde  T.  Cniilng,  10  Mo.  S69;  Hickman  v. 
Cit^  of  Fort  Scott,  141  U.  S.  415,  12  Sup.  Ct 
0,  85  L.  Sd.  T75;  WyUie  T.  Heffeman,  58 
Mo.  App.  657 ;  State  T.  Wblte,  16  Ind.  App. 
200,  44  N.  B.  689. 

This  brings  ns  to  a  coiiBlderatl<Hi  of  tbe 
principal  question  here  InTolved,  namely,  the 
action  of  the  trial  conrt  In  snstalnliig  the  de- 
murrer to  appellant's  complaint.  ^ 

The  complaint,  by  way  of  colloquium  or  In- 
ducement, averred  the  standing  of  a^llant 
In  the  community,  relating  the  fact  of  his 
having  conducted  and  demeaned  himself  with 
honesty,  integrity,  and  fidelity,  enjoying  the 
confidence  and  esteem  of  the  people  at  tbe 
state  of  Nevada  to  a  remarkably  high  de- 
gree; of  his  having  held  positions  of  honor 
and  trust  within  the  state;  a  district  Judge 
of  one  of  the  Judicial  districts  for  a  period  of 
12  years,  a  Justice  of  the  Supreme  Conrt  of 
the  state  for  aa  equal  i>erlod,  during  all  of 
which  tinoe  he  had  "beror  bem  accused  or 
suspected  of  having  been  gdlty  of  any  dis- 
honesty  or  of  any  lack  of  Integrity  or  fair 
dealing,  which  would  injure  hia  r^ntatloa 
or  good  Btandlng."  Tb»  complaint  relates: 

'rrhat  during  all  of  tli«  time  between  the  20th 
day  of  Hardi,  1911,  and  the  7th  day  of  March, 
1916,  said  plaintiff  (appellant  here)  was  a  direc- 
tor and  the  president  and  one  of  the  members  of 
the  executive  coomiittee  of  Nevada  Fire  Insor- 
ance  Company,  a  corooration,  organised  and  ex- 
isting under  and  by  v^toe  of  the  laws  of  the  state 
of  Nevada,  doing  a  general  fire  Insurance  buriness 
since  the  1st  day  of  March,  1914,  and  having  its 
QlBce  at  Carson  City,  Nev.,  a  part  of  that  tmie, 
bi*t  now  at  the  city  of  Reno,  state  of  Nevada; 
that,  as  such  director,  president,  and  member  of 
said  executiTe  committee  of  said  corporation, 
said  plaintiff  was  during  all  that  time  the  gen- 
eral, financial,  and  business  manager  of  said 
oorporation  and  of  the  investments,  bu^nesa,  and 
affairs  thereof,  except  that  the  biuiness  of  said 
corpOTatioQ  relating  to  risks  or  fire  insnrance 
was  under  tbe  direction  of  Robert  Carlson,  an 
insurance  expert:  and  that  plaintiff,  with  the 
other  directors  of  said  corporation  at  the  times 
of  the  meetings  of  the  board  of  directors  thereof, 
had  charge  and  control  of  and  handled  the  busi- 
ness and  financial  affairs  and  more  especially  the 
expenditurea  of  said  corporation,  and,  during  the 
intervals  between  such  meetings  of  such  board  of 
directors,  he,  with  tbe  other  members  of  said 
executive  committee  at  the  times  of  the  meetings 
of  said  committee,  had  diarge  and  control  of  and 
handled  sudi  affairs  and  expenditures  thereof, 
and,  during  the  intervals  between  the  meetings 
of  said  committee  and  board,  he  alone,  had 
charge  and  control  of  and  bandied  such  affairs 
and  expenditures  of  said  corporation,  except  that 
the  bnainess  of  said  corporation  relating  to  risks 
or  fire  insurance  was  so  under  tbe  direction  of 
said  insurance  expert,  and  investments  of  the 
ifonds  of  said  company  were  made  on  orders 
drawn  by  the  plaintiff  and  signed  by  him  and 
other  members  of  tbe  executive  committee ;  that 
there  was  no  meeting  of  the  said  board  of  direc- 
tors or  executive  committee  by  said  corporation 
from  tbe  time  said  corporation  began  writing  in- 
surance on  tbe  1st  day  of  March,  1914,  until  the 
meeting  thereof  held  on  tbe  7th  day  of  March, 
1916,  except  annually;  and  that,  during  the  inter- 
vals between  said  meetings  of  said  board  of  di- 
rectors and  those  of  said  executive  committee, 
during  that  time,  said  plaintiff  had  full  and  com- 
plete charge  and  control  of  all  matters  of  ex- 
penditure of  said  corporation  for  the  salaries  of 
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the  employes  and  officers  tiiereof  and  for  their 
traveling  expoises,  except  sudi  as  were  provided 
for  and  controlled  by  the  contracts  of  said  cor- 
poration with  said  Robert  Carlson  and  plaintifl 
providtngfor  their  salaries  snd  services, 
"in.lliat  on  or  about  the  2d  day  of  March, 

1915,  at  the  office  of  said  corporation  In  Carson 
City,  Nev.,  said  Nevada  Fire  Insurance  Compa* 
ny,  a  corporation,  made  and  entered  into  a  con- 
tract with  the  plaintiff  herein  by  which  said  cor- 
poration employed  the  said  plaintiff  for  a  por- 
tion of  his  tune  only  for  tbe  period  of  one  year 
thereafter,  to  serve  said  corporation  as  Its  pres- 
ident and  general  counsel  and,  as  such,  to  exer- 
cise general  care  over  its  affairs  and,  in  addition 
to  performing  the  ordinary  duties  of  its  president 
and  such  other  duties  as  might  be  directed  or  ad- 
vised by  its  board  of  directors  and  executive  com- 
mittee, to  draw  mortgages,  examine  abstracts, 
and  assist  in  making  loans,  to  endeavor  to  make 
sales  of  the  treasury  stock  of  said  corporation,  to 
secure  tbe  writing  of  Insurance,  and  to  increase 
tbe  business  and  advance  the  bwrt  interests  of 
the  coi^oratlon  generally,  for  all  of  which  said 
plaintiff  was  to  be  paid  a  salary  and  remunera- 
tion by  said  corporation  of  $800  per  month  and 
6  per  cent  of  the  profits  made  by  said  corpora- 
tion from  its  underwriting  business,  or  invest 
ments,  or  otherwise  during  that  year,  he  to  de- 
vote at  least  one-half  of  Us  time  to  the  duties  of 
such  employment  and  be  allowed  to  practice  law 
during  said  period  of  one  year  on  bis  own  ac- 
count, which  contract  plaintiff  faithfully  per- 
foimed. 

"IV.  That  said  contract  of  employment  was 
so  made  by  said  corporation  pursuant  to  a  res- 
olution duly  and  regularly  offered,  moved,  and  ' 
passed  by  the  board  of  directors  of  said  corpo- 
raticm  In  and  at  tiie  regular  annual  meetug 
thereof  hdd  on  or  about  the  2d  day  of  March, 

1916,  and  that  at  the  time  said  resolution  was 
so  passed  the  plaintiff  herein  was  one  of  the 
directors  of  said  corporation  so  assembled  in  an- 
nual meeting  and  was  present  at  that  time  but 
did  not  vote  on  said  resolution;  and  that  h« 
thm  had  been  audi  director  and  the  president  of 
said  corporation  and  a  member  of  the  executive 
committee  thereof  and  to  charge  of  its  affairs 
generally  ever  since  it  was  so  organized. 

"V.  That  said  plaintiff  was  so  employed  by 
said  corporation  and  so  elected  its  said  president 
by  tbe  stockholders  thereof  because  of  his  good 
reputation  and  of  his  business  ability  and  posi- 
tion as  hereinbefore  stated  in  paragraph  num- 
bered I  hereof. 

"VI.  Hat  said  defendant,  C.  EI.  Mack,  of 
Reno,  Nev.,  on  the  IStb  day  of  January,  1910,  at 
Reno,  Nev.,  contriving  to  'injure  the  plaintiff 
herein,  and  his  general  reputation  for  honesty, 
integrity,  fiddity,  business  ability,  and  fair  deal- 
ing, and  thereby  expose  bim  to  public  hatred  and 
contempt,  did  uen  and  there  pabUsh  In  a  letter 
written  and  deposited  by  him  in  the  United 
States  post  office  or  mall  at  Reno,  Nev.,  postage 
prepaid,  and  addressed  to  one  Ed  CarvUle,  at 
Elko,  Nev.,  one  of  tbe  stockholders  of  said  cof 
poration,  the  following  words,  figures,  and  char- 
acters of  and  concerning  the  plaintiff  herein: 

'"as.  Mat^  Geo.  8.  Oreen 

**  'Mack  ft  Oreen,  Attorneys  at  Law. 
*•  'Rooms  221-222  Odd  FeUows*  Temple. 
'*  'P.  O.  Box  317.  Phone  490. 

"  'Reno,  Nevada,  Jan.  18, 1916. 
"'Ed  CarviUe,  Elko,  Nevada— Dear  Sir:  I 
went  to  Carson  on  the  31st  day  of  December  last 
and  examined  the  books  and  affairs  of  the  Ne- 
vada Fire  Insurance  Company.   I  find  tbe  com- 

Sany  has  been  doing  a  good  business  and  un- 
oubtedly  will  make  a  small  net  profit  during  the 
Aacal  year.  I  find,  however,  that  the  company 
Is  overloaded  with  salary  and  travdlng  expense 
to  the  extent  of  nearly  ten  thousand  dollars  per 
year.  This  expense  account  should  be  reduced 
to  $6,000  per  year. 
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"  'Aa  near  as  I  can  leard  the  boarcl  of  trnstees 
have  not  met  since  last  Match. 

"  *I  urge  you  to  attend  the  next  stockholden* 
meeting  to  be  hdd  on  March  7th  next,  and  if 
you  cannot  attend  laid  meeting,  thm  if  yon  will 
sign  and  send  to  me  the  inclosed  proxy,  I  will 
attend  the  next  meeting  of  the  Btocxholders  and 
vote  every  share  sent  to  me,  together  with  my 
own,  In  nTor  of  zedncing  the'  salary  and  trsT- 
ellng  expense  account  from  ten  thousand  dollars 
to  five  uiousand  dollars  per  annum.  When  this 
is  done  I  am  satisfied  that  within  twelve  or 
eighteen  months  the  Nevada  Fire  Insurance 
Company  can  pay  a  dividend  to  its  stockholders. 

".'As  I  am  not  perapnally  acqnainted  with 
many  of  the  stockholder^  for  that  reason  I  refer 
vou  to  the  Farmers'  &  Merchants'  National 
Bank  of  Reno,  the  Lyon  County  Bank  of  Yering- 
ton  and  the  Bank  of  Sparks  at  Sparks,  as  to  my 
standing  in  the  community  in  which  I  reside. 
"  'Sincerely  yours,  C.  B.  Mack, 

"  'Stockholder  of  the  Nevada  Fire  Insurance 
Company' 

—and  that  said  plaintiff  Is  informed  and  upon 
such  information  verily  believes,  and  therefore 
alleges  upon  such  information  and  belief,  that  on 
or  about  the  18th  day  of  January,  1916,  at  Reno, 
Nev.,  said  defendant,  eontrivii^  to  injure  the 

Elaintiff  herein,  and  bis  general  reputation  for 
onesty,  integrity,  fidelity,  bosiness  ability,  and 
fair  dealiiig,  and  uerebv  to  expose  him  to  public 
hatred  and  contempt,  did  then  and  there  raiblish 
in  abont  260  other  letters  Identicsl  with  that 
hereinbefore  quoted,  except  as  to  the  names  and 
addresses  of  uie  persons  to  whom  they  were  sent, 
the  exact  number  of  which  said  plaintiff  does  not 
know  and  cannot  ascertain  and  attece  at  the  lime 
of  the  filing  hereof,  written  and  deposited  by  him 
in  the  United  States  post  office  or  mail  at  Reno, 
Nev.,  postage  prepaid,  and  addressed  and  directed 
to  about  260  of  the  other  stockholderB  of  said 
corporation,  among  whom  were  the  following." 

nten  follows  a  long  list  of  the  names  of 
persona  residing  in  this  and  adjoining  states, 
alleged  to  be  stotftbolders  of  the  Nevada  Fire 
Insurance  Company  and  to  whom  the  letter 
Is  alleged  to  have  been  written. 

Section  7  of  appellant's  complaint  Is  as  fol- 
lows: 

*That  the  following  words  contained  in  said 
letters  and  Che  said  publication  or  pnUtcations 
thereof  were  false,  libelous,  and  defamatory,  'I 
find,  however,  that  the  company  is  overloaded 
with  salary  and  beveling  expenee  to  the  extent 
oi  nearly  f 10,000  per  year,'  and  were  so  publish- 
'  tA  of  and  eoncemmg  said  plaintiff,  and  that  the 
remaining  statements  tn  said  letter  were  willful- 
ly and  maliciously  intended  by  said  defendant  to 
give  force,  color,  and  effect  to  the  false  and  de- 
famatory poblica^n  hereinbefore  4n  this  para- 
graph quoted." 

The  complaint  tben  alleges  that  the  eUidt- 
bolders  who  received  the  letter  containing  the 
libelous  matter  complained  of  understood  the 
same,  and  that  the  defendant  intended  that 
they  should  so  understand  the  publlcatiw,  for 
the  purpose  of  injuring  the  plaintiff  and  his 
reputation  for  honesty,  integrity,  fidelity, 
bufliness  ability,  and  fair  dealing,  and  there- 
by expose  him  to  public  hatred  and  contempt. 
The  demurrer  interposed  to  this  complaint 
was  lengthy  and  spedflc.  It  challenged  the 
complaint,  among  other  things,  on  the 
grounds  of  failure  to  state  facts  sufficient  to 
cofistltnte  a  cause  of  action. 

The  trial  court  held  the  complaint  good  as 
■gainst  the  demurrer  in  all  rei^iects  save  and 
•zoevt  as  to  tlie  necessity  of  alle^ng  special 


damages.  In  other  words,  the  only  point  on 
wblcb  the  lower  court  sustained  the  donurrer 
was  that  the  words  used  In  the  letter  upon 
which  the  action  was  based  were  not  ac- 
tionable per  se,  and  for  this  reason  alone  spe* 
dal  damages  must  be  alleged  and  proven. 
Ther^re  the  only  questions  with  which  wa 
are  here  concerned  may  be  stated  aa  follows.' 

(1)  Are  the  words  complained  of  actlonaMi 
per  se? 

&)  Is  It  necessary,  in  view  of  the  language 
of  the  letter  and  In  view  of  the  allegations  ot 
the  complaint,  for  plaintiff  to  allege  and 
prove  special  damages? 

In  approaching  the  principal  qmstlon  here. 
It  may  be  well  to  note  at  the  outset  that  the 
letter  written  by  r^pondent,  In  which  the 
libelous  words  and  assertions  are  alleged  to 
exist,  nowhere  mentions  the  appellant.  The 
assertion  in  the  letter  to  which  libel  Is  at- 
tributed is  all  contained  In  one  sentence: 

"I  find,  however,  that  the  company  is  overload- 
ed with  salary  and  traveling  expenses  to  the  ex- 
tent of  nearly  S10,000  per  year." 

The  whole  question  might  be  said  to  turn 
on  the  word  or  term  "overloaded." 

Section  8  of  the  complaint  performs  the 
office  and  function  known  In  pleadings  of 
this  kind  as  the  "hmuendo."  There  It  la  al- 
leged: 

"That  said  defendant  Intended  and  meant  by 
said  above-quoted  words  so  constituting  said 
false  and  libelous  and  defamatory  paUication  or 
publications  that  the  plaintiff  herem  took  advan- 
tage of  his  offices  as  a  director  and  the  president 
of  said  corporation  and  of  his  position  as  a  mem- 
ber of  the  execntlve  committee  Qtereof  and  of  the 
confidence  and  trust  reiKwed  in  him  by  the  other 
directors  of  said  corporation  to  obtain  more  com- 
pensation for  his  said  services  so  rendered  by 
him  under  said  contract  of  employment  than  they 
were  worth;  and  that  said  plaintiff  and  the  oth- 
er directors  of  said  corporation  in  this  way  mis- 
managed said  corporation  and  its  affairs  and  was 
guilty  of  malfeasance  in  his  said  offices  of  direc- 
tor and  president  of  said  corporation,  to  the 
loss,  damage,  and  detriment  of  said  corporation 
and  the  stockholders  thereof:  and  that  said 
stockholders  who  received  said  false,  libelous, 
and  defamatory  publication  or  publications  so 
understood  the  same,  and  the  said  defendant  in- 
tended that  they  should  so  understand  said  falser 
libelous,  and  defamatory  publication  or  publica- 
tions. 

[3]  In  determining  whether  words  charged 
are  libelous  per  se,  they  are  to  be  taken  in 
their  plain  and  natural  Import  according  to 
the  Ideas  they  convey  to  those  to  whom  they 
are  addressed ;  reference  being  bad  not  only 
to  the  words  themselves  but  also  to  the  dr- 
cnmstances  nnder  which  they  were  used. 

[4,  6]  The  term  "overload,"  used  in  the  ex- 
pression. In  c(xinecti(Hi  with  the  other  mat- 
ters contained  In  the  letter,  conveys  a  definite 
and  positive  meaning.  The  expression  Itself 
In  Its  ordinary  acceptation  means  "loaded 
with  too  heavy  a  burden"  (Standard  Diet.) ; 
"to  load  too  heavily"  (Webster).  The  erpres- 
slMi  has  been  used  as  meaning  overcharged, 
as  with  reference  to  an  electric  circuit  We 
fall,  however,  to  find  any  authority  giving 
the  term  a  meaning  which  might  be  constru- 
ed in  this  Instance  as  deCamatory  on  its  face 
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in  the  soiae  of  In^uting  dlchoaeaty,  lack  of 
fair  dealing,  want  of  fidelity,  int^ity,  or 
business  ability.  The  word  "overload"  mnst, 
as  we  view  It,  be  construed  as  sometblng  of  a 
comparative  In  wlilch  the  burden  is  too  great 
tor  the  carrying  capacity  or  power.  In  this 
Instance  the  expression  used,  "I  find  the  com- 
pany is  overloaded  with  salary  and  traveling 
expenses  to  the  extent  of  nearly  $10,000  per 
year,"  rather  conveys  the  sense  of  the  Inabil- 
ity of  the  concern  to  bear  ao  great  a  burden 
of  traveling  expenses  and  salary  than  as  Im- 
puting misconduct  and  malfeasance  or  dis- 
honesty on  the  part  of  those  in  charge  or  con- 
trol of  the  traveling  expenses  and  salary. 
The  most  that  can  be  claimed  for  the  asser- 
tion Is  that  It  expressly  declares  that  the 
burden  of  traveling  expenses  and  salary  was 
too  great  for  the  business.  This  might  have 
been  brought  about  through  the  exerdae  of 
the  most  honest  motives  or  intentions  on  the 
part  of  those  in  control,  even  though  the 
same  might  have  been  brought  about  by  mis- 
guided judgment  or  oversanguine  estimate  of 
the  company's  ability  to  accomplish  results. 
A  vessel  might  be  honestly  overloaded  beyond 
its  carrying  capacity  with  the  best  of  mo- 
tives on  the  part  of  the  master ;  an  electric 
circuit  might  be  overloaded  through  the 
honest  miscalcnlation  of  the  engineer.  The 
term  "overload"  refers  rather  to  the  ability 
of  the  appliance  or  conveyance  to  bear  the 
burden  than  to  the  agency  by  which  the  over- 
load was  directed  or  made.  Giving  to  the 
words  and  terms  contained  in  the  sentence 
here  cmuplalned  of  their  ordinary  meaning 
and  acceptation,  the  whole  sentence  conveys 
<me  idea,  namely,  the  business  of  the  company 
was  not  sufBcl«ntly  ample  to  carry  the  expen- 
diture of  flO,000  per  year.  The  very  next 
sentence  In  the  letter  emphasizes  this  idea,  for 
there  the  author  says:  "This  expense  aceonat 
should  be  reduced  to  $5,000  per  year."  No- 
where in  the  sentence  claimed  as  libelous,  and 
from  naezpresslonortennthei^n  used,  is  the 
sense  conveyed,  by  the  ordinary  acceptation  of 
the  term^  that  ^tber  the  directors  of  the  cor- 
poration or  appellant  as  <Hie  of  them  was 
guilty  of  molfearance  in  such  (Ace;  no  word 
or  expreaAim  contained  In  this  sentence, 
when  taken  in  its  ordinary  acceptaticm,  con- 
veys the  Idea  that  the  an^^lant  here  bad  tak- 
ea.  advantage  of  his  office  as  a  director  or  as 
president  of  the  corporatbHi  or  of  his  poslticoi 
as  a  member  of  the  executive  committee  or  of 
the  confidence  or  trost  reused  in  him  by  the 
other  directors  to  obtain  more  compensation 
for  bis  services  than  they  were  worth.  The 
fact  that  the  author  of  the  letter  charged  that 
the  corporation  was  overloaded  with  travel- 
ing expenses  and  salary  In  no  wise  could  be 
distorted  into  a  meaning  which  would  even 
Impliedly  place  a  value  on  or  detract  from  the 
value  ot  the  services  of  any  one. 

A  general  agent's  services  might  be  worth 
a  million  dollars  a  year  and  a  peanut  butcher 
might  attonpt  to  emidoy  liim  at  such  salary; 


but,  if  the  income  f&iled  to  meet  the  salary 
or  was  not  commensurate  with  the  outlay,  it 
would  appear  to  us  far-fetched  in  the  ex- 
treme to  say  that  libel  against  the  agent 
might  be  charged  to  one  who  asserted  that 
the  peanut  butcher's  business  was  overloaded 
with  salary  and  traveling  expenses.  Neither 
would  sndb  expression,  In  our  Judgment,  de- 
tract from  the  qualifications,  business  ability, 
honesty  or  Integrity  of  the  party  whose  serv- 
ices as  an  agent  had  been  retained. 

[6]  It  is  true  that  any  false  and  malidous 
writing  published  of  another  is  Ubrious  per 
se  when  its  tendency  is  to  render  the  party 
contemptible  or  ridiculous  In  public  estima- 
tion or  expose  him  to  public  hatred  or  con- 
tempt Cooley  on  Torts,  p.  401.  Words  or 
expressions  that  tend  to  lower  a  man  In  the 
estimation  of  bis  acquaintances  or  detract 
from  the  confidence  of  his  neighbors  that  he 
has  enjoyed  have  In  some  Instances  been  held 
to  be  libelous  per  se ;  but  the  accusation  that 
a  business  was  not  of  sufficient  extent  to  bear 
a  burden  of  salary  and  traveling  expenses  to 
the  extent  of  a  definitely  named  amount, 
where  no  dishonest  motives  are  charged  in  the 
creating  of  sndi  salary  <x  traveling  expenses, 
foils  to  meet  this  test. 

Words  or  expressloDs  actionable  per  se  can 
only  attain  that  dignity  from  their  natural 
Import  and  meaning  according  to  the  ideas 
they  are  calculated  to  convey  to  those  to  whom 
they  are  addressed,  and  in  this  respect  refor- 
enoe  mnst  be  bad,  not  only  to  the  wrada  at 
e^reaslonB  theuiaeives.  but  also  to  the  cliv 
cumstances  under  which  th^  were  used.  In 
applying  this  teat,  courts  in  general  have  tield 
that  the  words  or  expresslmis  complained  of 
and  alleged  to  be  libeloua  must  rec^ve  a  fair 
and  reasonable  constmctim,  one  in  conformi- 
ty with  the  ordinary  use  and  import  attached 
to  them  in  the  community  In  whldi  they  were 
published.  Held  r.  Providaice  Joamal  Co^ 
20  R.  1. 120, 87  Atl.  637 ;  Harhness  v.  Chicago 
IHiUy  News,  102  lU.  App.  168;  Wilcox  t. 
Moon,  68  VL  4S1,  22  Atl.  80. 

In:  Uie  case  oiC  Herringer  t.  Ingberg,  01 
Minn.  71,  97  N.  W.  460,  the  court  had  before 
it  the  queB|{<Mi  ct  the  libelous  nature  of  the 
following  expressions: 

"(1)  'I  hope  that  Herringer  can  for  his  own 

sake  prove  that  he  has  had  nothing  to  do  with 
the  management  of  said  /iitch,  as  those  county 
officials  that  have  proven  their  incapability  to 
manage  the  cotmty  affairs  should  not  be  re- 
elected to  continue  similar  failures/ 

"(2)  'Why  should  the  poor  farmers  along  the 
ditch  be  compelled  to  pay  more  than  the  state 
does  for  such  work?  Are  they  more  able  than 
the  whole  state?  It  looks  as  tbougb  the  county 
officials  who  were  in  charge  of  the  matter  had 
that  opinion,  if  Mr.  0.  Tvedt,  backed  by  J.  C. 
Norby,  and  others,  had  not  cotne  in  on  uie  day 
the  contracts  were  made  and  bid  the  price  down 
to  six,  seven  and  eight  cents  per  cubic  yard  the 
wh(de  ditch  would  probably  nave  bera  let  out 
at  eleven  cents  per  cubic  yard,  eau^g  an  addi- 
tional cost  of  several  thousand  dtdlars.' " 

The  analysis  resorted  to  by  the  court  in 
that  instance  impresses  us  here.  There  the 


Digitized  by  Google 


Nev^  TAUBOT 

nrart  dwdt  ftt  lensttk  v»aa  1S»  tmprart  and 
meuUng  of  tbe  eq^reasloiifl  lued,  and  said: 

"The  question  is:  Bow  would  persons  of  ordi- 
nary intelligence  uDderstand  the  langaaee?  In 
this  view  we  are  of  opinion  that  the  article  com- 
plained  of  is  not  libelous.  The  matters  partic- 
ularly complained  of  impute  to  plaintiff  neither 
dishooesty  nor  corruption,  nor, that  he  had  con- 
nived to  defraud  the  farmers  out  of  thousands 
of  doDare.  It  does  not  matter  that  the  complaint 
BO  tiitTgee,  for  alleged  defamatory  words  can- 
not be  made  broader,  nor  their  natural  meaniDg 
extended,  enlarged,  or  restricted,  by  innuendo." 

In  dwelling  upon  the  general  proposition, 
tlie  court  said: 

"In  detomining  whether  a  given  publication 
Is  libelous,  the  language  thereof  must  be  taken 
in  fta  ordinary  signification,  and  construed  in 
the  light  of  what  might  reasonably  have  been 
understood  therefrom  by  the  peracms  who 
read  it.'* 

In  that  case  the  oonrt  referred  to  Its  for- 
mer decision  In  Stewart  t.  Minnesota  Tribune 
GOb.  40  Bflnn.  101,  41  N.  W.  467,  12  Am.  St 
Bepu  89^  luddiiic  in  ^ect  that,  in  order  to 
constltote  an  asserttim  as  libelous  per  se,  the 
aatore  thereat  must  be  such  that  the  court 
can  legally  presume  that  the  party  has  been 
injured  In  his  reputation  or  boalneas  or  In  his 
■odal  relations  or  has  been  subjected  to  pub- 
lic scandal,  acorn,  or  ridicule  In  consequence 
of  the  publication,  a^d  to  the  case  of  McDer- 
mott  T.  Union  Credit  Oo.,  76  Minn.  84,  78  N. 
W.  967,  79  K.  W.  678,  wherein  U  was  dedai^ 
ed  that: 

"Any  discommcmdatorr  language  used  of  aud 
coQcenIng  a  person  is  liabl<>  to  do  him  injury, 
altfaou^  such  injury  is  often  inappreciable  in 
law.  Bat  nothing  is  better  settled  than  that 
much  dlscommendatory' language,  whether  writ- 
tm  or  spoken,  is  not  actionaMB  per  se,  because 
not  calculated  to  do  the  perstm  of  whom  it  is 
published  any  injury  appreciable  or  cognizable 
by  the  law.  The  courts  have,  for  practical  rea- 
sons and  considerations  of  public  policy,  to  draw 
the  line  somewhere,  and  this  has  often  to  be  done 
by  a  gradual  process  <rf  exduirion  and  indnsion, 
depending  upon  the  particular  facts  ot  each  case 
as  it  arises. 

In  the  case  of  Urban  t.  H^tcft  et  al.,  16 
Wash.  165,  45  Paa  747,  the  matter  cooM»laln- 
ed  of  as  being  libelous  was  in  the  following 
language: 

"I  am  a  strong  believer  in  the  old  saying,  'Live 
and  let  live,'  but  in  some  localities  there  are 
hogs,  called  buBinesB  men,  that  want  it  all.  I 
believe  in  buying  at  home  and  building  up  our 
own  trade  and  town  as  much  as  possible,  as 
the  more  business  we  do  the  more  money  there 
is  circulated  at  home.  We  have  a  hotel  here 
that  does  not  believe  in  that  kind  of  biisiness 
and  will  not  trade  at  home,  but  sends  to  Seattle 
f<w  supplies.  As  this  hotel  gets  most  of  its 
m<HDey  from  traveling  salesmen  who  come  to 
Sedro,  I  wish  to  say  to  them  that  I  will  not 
hoy  any  goods  of  them  or  the  house  they  repre- 
sent if  they  stop  at  the  Hotel  Sedro  from  now 
on,"  etc 

By  way  of  Innuendo,  the  complaint  alleged: 
"Drfendants  meant  to  be  understood,  and  were 
ofldentood  1^  all  (tf  the  Mends,  acqnaintances, 
and  patroBS  ot  these  plaintiffi)  and  by  the  read- 
ers at  said  newspaper  and  by  the  public  gener- 
ally, to  charge  these  plainnffa  as  individuals 
aad  in  the  managenent  of  said  hotel  business 
with  being  'hogs,^  therdiy  meaning  that  these 


plaintiffs  as  individual*  and  In  Ae  msnageoeBC 

of  said  hotel  buaiiieaB  were  posBeBsad  of  and  con- 
trolled and  actuated  by  the  low,  dirty,  grovding, 
grasping,  gluttonous,  self-seeking,  and  selfish  in- 
stincts and  obaracteristics  of  bogs  or  swine," 
etc 

There,  as  here,  a  demurrer  having  been 
sustained,  appellants  elected  to  stand  upon 
their  complaint,  and,  having  refused  to 
amend,  Judgment  was  given  dismissing  the 
action.  Tbe  court,  after  comjnentlttg  on  the 
absoice  of  an  allegation  of  special  damages, 
dwelt  at  length  on  the  contention  that  the 
language  was  libelous  per  se.  Quoting  ap- 
provingly from  1  Boone  on  Code  Pleading,  i 
163,  they  said: 

"The  plaintiff  cannot,  by  innnendoes,  extend 
the  meaning  beyond  what  the  words  justify  in 
connection  with  the  extrinsic  facts.  And  when 
the  innuendo  is  not  justified  by  the  antecedent 
facts  rcfuTed  to^  so  that  without  it  the  words 
are  not  acti<HiabK,  a  demurrer  to  tbe  oomplalnt 
will  lie." 

The  court  after  analyzdng  the  language 
said: 

'*To  accuse  one  of  being  deficient  in  some  qual- 
ity which  the  law  does  not  require  bim  as  a 
good  citizen  to  possess  is  not  libelous  per  se. 
The  public  may  disapprove  of  appellante'  con- 
duct in  thus  exerdsing  tbe  right  to  trade  out- 
side the  town  where  they  reside,  bnt  the  publica* 
tion  does  not  expose  thun  lo  hatred  or  contempt 
hi  tbe  sense  nor  to  the  degree  required  by  the 
law  of  libel." 

In  the  case  of  Morgan  t.  Halberstadt,  60 
Fed.  B^,  0  a  C  A.  147,  quoted  from  approv- 
ingly in  the  case  of  Urban  T.Helmick,  supra, 
the  Circuit  Court  of  Appeals  tea  the  Second 
Circuit  awroTlngly  quoted  from  Rne  t.  Mitch- 
ell, 2  Dall.  58.  1  U  Bd.  288,  Where,  dwell- 
ing upon  the  question  of  lai^age  libelous 
per  se,  It  is  said: 

"  The  sense  in  which  words  are  received  by 
tbe  world  is  the  sense  which  courts  of  justice 
ought  to  ascribe  to  them,'  on  the  trial  of  actions 
8u<^  as  this." 

The  court  by  way  of  comment  referred  to 
authorities  holding: 

"That  the  language  used  must  be  given  its 
ordinary  meaning;  that  the  test  is  whether,  in 
the  mind  of  an  intelligent  man,  the  language 
naturally  imports  a  criminal  or  diwraoefnl 
charge ;  that  the  language  is  to  be  understood 
by  the  court  in  tbe  sense  in  which  the  world 
generally  would  understand  it,  giving  to  tbe 
words  their  ordinary  meaning;  that  the  lan- 
guage is  to  be  understood  in  the  ordinary  and 
raoBt  natural  sense ;  and  that,  when  the  writing 
complained  of  is  plain  and  unambiguous,  the 
question  in  a  civil  action,  whether  it  is  a  libd 
or  not,  is  a  question  of  law." 

[II  It  is,  w«  think,  a  correct  statement  of 
the  law  that  language  or  terms  which  are  not 
libelous  per  se— that  is,  when  viewed  In  Uie 
light  of  their  general  accet>tatl(m  and  under- 
standing in  the  conmiunlty  or  vicinity  in 
which  th^  are  used— cannot  be  made  so 
through  the  function  or  force  of  an  innu- 
enda 

"It  is  the  office  of  an  innuendo  in  pleading,"' 
says  the  court  in  Pandow  v.  Eidisted,  90  Wia 
298,  63  N.  W.  284,  "to  point  out  the  meaning 
of  the  alleged  alanderoos  words,  where  they  are 
not  acttonable  upon  theh:  Cac^  so  as  to  wm 
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io  cQuieeUMi  ultb  Hm  IndaenMnt,  and  In  tbe 
Ught  of  tbe  fHctB  and  dnmnutaneM  under 
wbicfa  thej  irere  sptAeo,  that  titta  words  are  ac- 
tionable." 

Mr.  Oooley,  In  his  work  on  Torts,  quotes 
approvingly  from  the  case  of  UcLaughlln  t. 
Fisher,  136  HI.  111.  24  N.  B.  60.  to  the  effect: 

"It  is  not  permissible  to  enlar^  and  extend 
the  meaning  of  the  words  q;)oken,  beyond  their 
natural  Import,  by  the  innufsido,  except  bo  far 
as  such  enlarged  meaning  is  warranted  oy  prefa- 
tory matter  661' forth  in  the  inducement  or  col- 
loquinm.  An  innuendo  is  properly  used  to  point 
the  meaning  of  the  words  BUena  to  have  Mot 
spoken,  in  view  <A  the  occanon  and  circum- 
stances, whether  appearing  in  the  words  them- 
selves, or  extraneous  prefatory  matters  alleged 
in  the  declaration.  •  •  •  If  •  •  •  the 
words  alleged  to  bave  been  spoken  are  not  slan- 
derous per  se,  or  if  they  do  not  refer  to  the 
plaintiff,  or  if  they  require  explanation  by  some 
extrioeic  matter  to  render  tbem  actionable,  such 
ffictrinsic  facts  most  be  alleged  by  way  of  in- 
ducement, and  thus  imdar  the  diarga  intelligtble 
and  certain." 

ComtoBolOns  on  this,  tbo  learned  author 
says: 

"The  Innuendo  cannot  choDge*  enlarge,  extend . 
or  add  to  the  sense  or  effect  of  tbe  words  de- 
clared on,  or  properly  impqte  to  them  a  mean- 
ing, whi<m  the  publication,  either  in  itaelL  or 
taken  in  connection  with  tbe  facts  stated  in 
the  inducement  and  colloquium,  does  not  war- 
rant or  fairly  imply.  If  the  words  are  incapa- 
ble of  a  deuunat(^  meaning,  they  cannot  be 
made  so  by  innuendo."  Oooley  on  Torts  (3d 
Ed.)  p.  4X4. 

[I]  The  innuendo  will  not  Introduce  new 
matter,  nor  will  It  be  permitted  to  aid  to  the 
extent  of  enlarging  the  meaning  of  the  words 
or  expressions  used.  Odgers  on  Libel  and 
Slander  (5th  Ed.)  p.  116. 

"The  innurado,"  says  the  author  last  cited, 
"must  not  put  upon  the  defendant's  words  a 
construction  which  they  will  not  bear.  It  can- 
not alter  or  extend  the  smse  of  the  words,  or 
make  that  certain  wUcb  is  In  fact  uncertain." 

[I]  Many  courts  have  attempted  to  for* 
mulate  a  rule  by  which  may  be  distinguish- 
ed words  or  expressions  actionable  per  se 
from  thos6  which,  are  actionable  per  quod. 
Without  attempting  to  follow  this  example, 
we  think  it  may  be  safely  stated  that  words 
or  expressions  are  actionable  per  se  when 
their  injurious  character  is  a  fact  of  common 
notorle^  and  generally  so  understood  where 
the  utterance  la  published.  Words  or  ex- 
pressions libelous  per  quod  are  such  aa  re- 
quire that  their  injurious  character  or  effect 
be  established  by  allegation  and  proof.  Ho- 
Donald  v.  Lee,  246  Pa.  263.  82  Atl.  135,  U 
B.  A.  1916B,  915. 

A  case  quite  lllunrinatlTe  of-  the  question 
here  to  be  determined  Is  that  of  Mudd  v. 
Eodgers.  102  Ky.  280,  43  S.  W.  265.  There,  as 
here,  the  case  turned  upon  the  question  of 
the  language  used  being  actionable  per  se. 

In  the  case  of  James  v.  Rutletch,  decided 
by  the  Court  of  the  King's  Bench  in  1599, 
we  are  afforded  an  opportunity  of  observing 
how  the  question  was  viewed  by  Jurists  of 
the  earlier  sdiool.  There  it  was  held; 

"That  in  every  action  on  the  case  for  slander^ 
oua  wordfl^  two  things  an  requisite:  (1)  That 


the  person  who  is  aeandallsed,  Is  certain. 
That  the  scandal  is  apparent  by  the  words  them- 
selves. *  *  *  For  the  office  of  an  Innuwdo  Is 
to  contain  and  design  the  same  person  who  was 
named  in  certain  before,  and  in  effect  stands  in 
lieu  of  a  predict,  but  an  Innumdo  cannot  make 
a  person  certain  who  was  uncertain  before.  For 
it  would  be  inconvenient,  that  action  diould  be 
maintained  by  imaglnatton  of  an  intent  which 
doth  not  appear  by  the  words  upon  which  the 
action  is  grounded,  but  is  altogether  uncertain 
and  subject  to  deceivaUe  conjecture.  •  *  * 
As  to  the  second,  as  an  Innuendo  cannot  make 
the  person  certain  which  was  uncertain  before, 
so  an  innuendo  cannot  alter  the  matter  or  sense 
of  the  words  themsdves."  James  t.  Butletch, 
2  Coke's  Rep.  306. 

Another  English  case  whldi  we  find  ai^d 
which  we  think  is  llluminatlTe  of  the  earlier 
and  fundamental  rule  applicable  to  the  ques- 
tion here  presented  la  that  of  Mulligan  v.  Cole 
et  al.,  44  L.  J.  Q.  B.  153.  There  the  plain- 
tiff appears  to  have  been  an  art  master  and 
had  been  such  at  the  Walsall  Science  &  Art 
Institute.  His  engagement  had  ceased  with 
ttiat  institution,  and  he  then  became  master 
of  another  school  which  was  called  the  Wal- 
sall Government  School  of  Art  The  follow- 
ing advertisement  appeared  in  a  publlcatioa 
called  the  Walsall  Observer,  signed  by  tbe 
defendants  as  chairman,  treasurer,  and  secre- 
tary of  the  Institute  respectively: 

"Walaall  Science  and  Art  lostitote.  Tbe  t>eo- 
ple  are  informed  that  Mr.  Mulligan's  connection 
with  the  institnte  has  ceased,  and  that  he  is  not 
authorized  to  reeeiTe  a  snbscription  on  its  be- 
half." 

By  way  of  Innumdo  tbe  plaintiff  alleged 
that  this  meant  that  ttie  plaintiff  taMif  aa- 
samed  to  be  authorized  to  receive  aubscrlp- 
tions  on  behiUf  of  said  Inatltnte.  It  waa  held 
that  a  notsnlt  waa  properly  altered  because 
ttie  advertisement  waa  not  capable  of  any  de- 
famatory meaning. 

El*]  Aa  a  g«i«nl  proposition  of  law  aih 
pUcable  to  pleadings  In  cases  of  tUs  c^rao- 
ter.  If  the  words  or  e:q>reBalon8  complained 
of  are  ambiguous  or  equivocal,  the  innuendo 
may  assign  the  true  meaning  the  plaintiff 
beUeree  tbem  to  bear;  bnt  If  the  words  altme, 
or  the  words  limited  by  drcnmstances  duly 
pleaded,  are  not  defomatory,  the  Innnendo 
cannot  make  them  so.  Cooper  v.  Seavems, 
81  Kan.  267,  106  Pac.  609,  163  Am.  St  B^ 
369,  26  L.  B«  A.  (N.  S.)  617;  Feast  T.  Auer, 
90  8.  W.  661.  28  Ky.  Law  Bt^.  784,  41^  B.  A. 
(N.  S.)  660. 

[11]  Viewing  tbe  question  from  another 
angle,  we  think  a  rule  applicable  to  the  8ut>- 
Ject  may  well  be  stated  thus:  Words  are  ac- 
tionable per  se  which  directly  tend  to  the 
prejudice  of  any  one  In  his  office,  profession, 
trade,  or  business.  But  even  under  this 
general  assertion  of  the  rule  It  does  not  fol- 
low that  all  words  to  the  disparagement  of 
an  officer,  professional  man,  or  one  engaged 
In  a  trade  or  business,  will  for  that  reason, 
without  proof  of  such  damage,  be  actionable 
in  themselves. 

Mr.  Newell,  In  bis  work  on  Slander  and 
libcd,  aays: 
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"When  langaaee  Is  used  conceming  a  person 
or  affairs  which  from  its  nature  necessarily 
must,  or  preaamably  will  as  ita  natural  and 

firozimate  consequence,  occasion  him  pecuniary 
OSS,  its  publication  prima  facie  constitutes  a 
cause  of  action  and  prima  fade  constitutes  a 
wrong  without  any  allegation  or  evidence  of 
damage  other  than  that  which  is  implied  or  pre- 
sumed from  the  fact  of  publication;  and  this 
is  all  that  is  meant  by  the  terms  'actionable  per 
se,'  etc.  Therefore,  the  real,  practical  test  by 
which  to  determine  whether  special  damage  must 
be  alleged  and  proven  in  order  to  make  out  a 
cause  of  action  for  defamation,  is  whether  the 
language  is  sudi  as  necessarily  must  or  natural- 
ly and  presumably  will  occasion  pecuniary  dam- 
age to  toe  person  of  whom  it  is  spioken."  Newell 
on  Slander  (2d  Ed.)  p.  181. 

[U]  To  this  assertion  of  the  law  we  deem 
another  rule  applicable ;  I.  e.,  the  actionable 
words  or  assertions  must  refer  to  the  party 
bringing  the  action,  at  least  with  reasonable 
certainty.  In  the  case  at  bar,  even  apply- 
ing the  broadest  meanin?  and  slgniflcance  to 
the  term  used,  and  taking  It  in  the  most  fa- 
vorable light  presented  by  the  innuendo  and 
under  conditions  delineated  by  the  coUoqui- 
nm,  it  wonld  reqnire  a  distorted  application 
and  a  strained  constmction  of  the  language 
used  in  the  letter  complained  of  to  bring 
such  language  into  the  category  of  expres- 
sions actionable  per  ae  with  reference  to  the 
appellant. 

Much  reliance  Is  placed  by  appellant  in  the 
case  of  Peterson  v.  Western  Union  Tele- 
graiA  Co.,  65  Minn.  18,  67  N.  W.  646,  33  U 
B.  A.  802.  There  the  defendant,  the  West- 
em  Union  Telegraph  Company,  received  at 
its  office  In  Kew  Ulm  and  transmitted  a  mes- 
sage over  its  telegraph  line,  addressed  to  the 
plaintiff  in  that  cas^  in  which  message  ap- 
peared the  words: 

"SUppery  Sam,  year  name  is  pants. 

"[Signed]   Many  Republicans.' 

The  conrt  held  that  the  message  was  on  its 
face  fairly  snsoeptible  of  a  libelous  meaning, 
saying: 

"The  sting  la  in  the  word  'slippery.'  This 
word,  when  used  as  descriptive  of  a  person,  has 
a  well-understood  meaning.  It  means,  when  so 
used,  that  the  person  to  whom  it  is  applied  can- 
not be  dependra  on  or  tmsted ;  that  he  is  dis- 
honest and  apt  to  play  one  false.  Cent  Diet. 
If  such  is  the  meaning  of  the  word  as  used  in 
this  message— and  of  this  the  jury  were  the 
Judges— it  was  clearly  libelous,  because,  if  a 
man  is  dishonest,  and  apt  to  play  one  false,  he 
merits  the  scorn  and  contempt  of  all  honorable 
men.  To  falsely  publish  o£  a  man  that  he  is 
slippery  tends  to  render  him  odious  and  con- 
temptible.   Such  a  publication  is  a  libel. 

There  is  a  wide  difference  between  that 
case  end  the  one  at  bar.  Had  the  letter  in 
question  as  published  by  respondent  declared 
that  appellant  had  overloaded  the  Insnrance 
company  with  unauthorized  salary  and  trav- 
eling expenses,  thai  there  m^t  be  8<Bne 
grotmd  upon  which  to  base  the  analogy.  In 
the  Peterson  Case,  the  term  "slippery"  was 
applied  to  the  plaintiff  with  all  the  force 
and  effect  that  the  ordinary  acceptation  of 
the  term  conveyed — nndependable,  dishonest, 
false  dealing,  etc.  In  the  case  at  bar,  the 
term  "overload"  Is  directly  applied  to  the 
169 


company,  and  even  a  strained  construction 
of  the  term,  If  such  construction  were  per- 
missible, would  not  convey  the  idea  of  will- 
ful wrongdoing  on  the  part  of  any  one.  The 
whole  sense  conveyed  by  the  expression,  tak- 
en in  connection  with  the  full  context  of  the 
letter  complained  of,  when  put  in  homely 
language,  was  that  the  burden  of  expense 
was  too  great  for  the  present  capacity  of 
the  corporation ;  the  expression  "Is  overload- 
ed" was  impersonaL  The  language  was  not 
actionable  per  se. 

With  a  view  to  supporting  his  contention 
that  the  language  complained  of  in  this  let- 
ter was  libelous  per  se,  appellant  refers  us 
to  many  other  cases  decided  In  the  several 
Jurisdictions.  We  proceed  to  analyze  some 
of  these.  Inasmuch  as  in  our  Judgment  they 
rather  support  ooz  oonduslon  reached  In  this 
matter. 

In  the  case  of  McKlnney  v.  Roberts,  68 
Oal.  192,  8  Pac  867,  the  actionable  words 
charged  a  woman  with  being  a  "paramour" 
of  a  man  not  her  husband.  Here  was  a 
term  commonly  understood  to  impute  lack  of 
chastity.  The  published  artlde  referred 
specifically  to  a  given  person. 

In  the  case  of  Indianapolis  Journal  v. 
Pugh,  6  Ind.  App.  611,  38  N.  E.  991,  the 
Ubelomn  matter  charged  a  woman  with  hav- 
ing traveled  with  a  married  man  for  five 
months  as  his  wife  and  that  she  was  turned 
out  of  a  hotel,  and  that  their  relations  had 
caused  sensation  where  it  transpired.  Here 
was  a  direct  charge  of  conduct  tmpugnli^ 
chastity. 

In  Newman  v.  Stein,  75  Mich.  402,  42  N. 
W.  956,  13  Am.  St.  Rep.  447,  the  action  was 
for  slander.  The  actionable  language  was 
spoken  directly  to  the  plaintiff  in  the  pres- 
ence of  others.  Tile,  opprobrious  epithets 
were  used.  Imputing  want  of  chastity. 

In  Dennis  v.  Johnson,  42  Minn.  301.  44  N. 
W.  68,  the  libelous  matter  was  by  vay  of 
graphic  demonstratUm  which  a  party's 
faithfulness  and  honesty  as  builder  and 
architect  was  impugned;  hut  the  party  was 
spe<dflcally  named  and  referred  to. 

In  Hetherlngton  v.  Stcrry,  28  Kan. 
42  Am.  Rep.  169,  the  publication  spedflcally 
named  a  party,  dedgnating  his  former  of- 
ficial capacity  as  city  attorney,  and  detailed 
advice  eiven  and  directly  charged  abandon- 
ment of  his  client. 

In  Steele  v.  Southwick,  9  Johns.  (N.  T.) 
214,  the  case  arose  out  of  a  published  state- 
ment specifically  designating  a  party  by  a 
term  of  common  knowledge  and  repute,  1.  e., 
"the  man  at  the  Sign  of  the  Bible,"  and  di- 
rectly charging  "is  no  slouch  at  swearing 
falsely." 

In  RUey  v.  Lee,  88  Ky.  603,  11  S.  W.  713, 
21  Am.  St.  Rep.  358,  the  question  was  as  to 
a  published  article  setting  forth  In  unmis- 
takable language  the  direct  charge  of  a  false 
utterance  alleged  to  have  been  made  by  the 
plahitiff. 
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In  Sanderson  r.  Oaldwdl,  48  N.  T.  898,  6 
Am.  Bepw  106,  then  wu  ipeciac  reference 
to  the  plataitUf.  caUlng  lilm  tiy  name,  men* 
tlonlng  ects  done  In  "Ub  wober  momenta," 
tbesk  cbarglng  the  coUectloo  of  "blood  mon- 
ey" «  **htg  tiling,"  thus  ImpntlDf  extortion- 
ate conduct  in  hto  profearion. 

Many  other  casea  of  Uke  rignlflcance  mli^t 
he  referred  to  aa  algnlfyUig  what  courts 
have  held  to  be  laiwnage  Ubelona  per  ee. 
Nme  of  them  are  analognu  to  the  caae  at 
bar.  In  each  of  the  casea  to  whbdi  we  have 
laat  referred,  language  ta  used  designating 
a  i^ven  person  with  reasonable  certainty  and 
terms  or  assertions  are  resorted  to  In  the 
libelous  utterance  imputing  attributes  which, 
with  reference  to  the  person,  either  hy  rea- 
son of  the  common  use  made  of  the  term 
within  the  locality  or  the  acceptatloD  of  the 
term  or  aasertifm  generally,  would  natural- 
ly tend  to  degrade  Mm  In  the  estimation  of 
his  fellow  men,  or  hold  him  out  to  ridicule 
or  acorn,  or  would  tenA  to  injure  him  In  his 
business,  occupation,  or  profession. 

H  3]  It  Is  contended  by  aroellnnt  Oia^  even 
though  the  language  used  in  the  letter  com- 
plained of  was  not  libelous  per  se,  no  allega- 
tim  of  qwdal  damages  was  necessary.  It 
Is  sufficient  to  say  in  this  respect  Qiat  all 
of  the  authorities  to  which  we  liaTe  referred, 
and  indeed  many  others,  support  the  proposi- 
tion that  where  the  language  complained  of 
is  not  libelous  per  se,  special  damages  must 
be  alleged. 

In  Ruling  Case  Law,  it  is  asserted  thus: 

^The  general  rulea  applicable  In  pleading  dam- 
agea  generally  apply  to  actiORB  for  libel  or  slan- 
der. Jn  such  caaes  it  is  necessary  for  the  plain- 
tiff to  allege  in  bis  petition,  as  well  as  to  prove, 
special  damages  before  he  is  entitled  to  recover, 
anless  the  defamatory  words  in  action  are  ac- 
Uooable  per  se."   17  B.  0.  391. 

We  find  this  text  amply  supported  by  em- 
inent authority.  Tracy  t.  Backet,  19  Ind. 
App.  133,  49  N.  B.  186,  65  Am.  St.  Rep.  398 ; 
Oustin  T.  Erenlne  Press  Co.,  172  Mich.  SU, 
137  N.  W.  674.  Ann.  Gas.  1914D,  95. 

[14]  It  is  the  contention  of  appellant  that, 
even  though  it  be  held  that  an  allegation 
of  special  damages  was  necessary  to  make 
the  pleading  good  as  against  demurrer,  his 
allegation  in  this  respect  is  sufHcIent  to  com- 
ply with  such  a  rule.  The  allegation  of 
damages,  as  we  view  it.  Is  contained  in  para- 
graph 9  of  the  complaint  There  It  Is  aver- 
red: 

"Tbzt  by  means  of  said  false,  libelous  and 
defamatory  publication  or  publications  the  plain- 
tiff faerein  was  injured  in  his  repatation  and  good 
name  and  standmg  to  his  damage  in  the  sum 
of  »50,000." 

No  allegation  of  special  damages  aa  such 
is  understood  in  the  law  of  pleading  la  bisn 
set  forth. 

The  order  of  the  trial  court  in  sustaining 
the  demurrer  Is  affirmed.   It  Is  so  ordered. 

COLEUAN  and  SANDERS.  3J^  concur. 


BARRTT.BADOBRataL  (No.  8817.) 
(Sapreme  Oonrt  of  Montana.   Nov.  21.  1917.) 

1.  Nbquokhcb  «S9l84(2>— Bvidbnob— Sum- 

OIENCT. 

In  negligrace  actions,  the  evidence,  either 
direct  or  dreumstantial,  most  prima  fade  ee- 
tablish  all  dsmoits  oonstitnting  the  cause  of 

action. 

2.  Mastbb  aho  Sbbtant  ^265(5) —Injdbt 
TO  MiNEB— StrmoisHCT  or  Etidbhoi. 

Evidence  that  plafntUf  coal  miner  was  em- 
ployed by  defendants  and  was  injured  by  a  fall- 
ing boulder  establishes  no  cause  of  action. 

3.  Masteb  ano  Sbbvaitt  «ssa6  ~  Injdbt  to 
Sbbvaht— LlABIUTr. 

A  master  does  not  iasnre  his  naployi's 
safety. 

4.  Master  and  Servant  4=3265(5)  —  IirjuRT 
TO  Sebvant-^bs  Ipsa  LogDiTtiB. 

A  master's  culpable  negligence  cannot  be  in- 
ferred from  the  happening  of  an  acddent  injur- 
ing his  employ^  unless  the  master  had  exclufdve 
control  of  the  dangerous  instrumentality  cens- 
ing the  injury. 

5.  Master  and  Sbbtant  «=»288(2)— Ihjubt 

TO  MiNEB— ASSUlCFTIOlf  OF  RiBK— QOXSTZOR 

FOB  JUBT. 

Evidence  that  plaintiff  coal  miner  was  in- 
jured by  a  falling  boulder  held  not  to  estaUlsh 
assumption  of  risk  as  a  matter  of  law. 

6.  Affeal  and  Ebbob  «=»864<5)— Rsvnw— 

NoNBUn^REABONS  rOB  DECISION. 

A  new  trial  will  not  be  granted  where  plain- 
tiff was  properly  nonsuited  although  a  wrong 
reason  was  assigned  for  the  nonsuit 

i&ppeal  from  District  Court,  Fergus  Coun- 
ty; Boy  B.  Ayera,  Judge. 

Action  by  B.  J.  Barry  against  W.  W.  Badg- 
er, Robert  V.  Tnmbull,  Thomas  Ow  Caldwell, 
Jamea  H.  UcCinmick,  and  William  Toung,  co- 
partners doing  buatneaa  under  the  firm  name 
of  Oold  Seef  Lease.  From  an  order  of  non- 
suit and  denial  of  «  new  trial,  plaintiff  ap- 
peals. Affirmed. 

John  A.  Coleman  and  H.  M.  Holzman,  both 
of  Lewlstown,  for  appellant.  Jesse  B.  Roote 
and  H.  C.  Hopkins,  both  of  Butte,  for  re- 
spondents. 

BRANTLY,  C.  J.  In  tbls  action  plaintiff 
seeks  to  recover  damages  for  a  personal  in- 
Jury,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants  during  the 
course  of  his  employment  by  them  as  a  miner. 
The  defendants  were  copartners,  under  the 
firm  name  of  the  "Gold  Reef  Lease."  They 
were  engaged  in  the  business  of  leasing  and 
operating  quartz  mines  in  Fergus  county, 
their  principal  place  of  business  being  at 
Lewlstown.  In  the  year  1913  they  held  under 
lease  and  were  opiating  the  MacGiuniss 
mine  at  Maiden.  The  plaintiff  was  employed 
by  them  as  a  miner.  It  la  alleged  in  the 
complaint  that  the  .defoidants  failed  and 
neglected'  to  exercise  ordinary  care  and  dili- 
gence to  provide  the  plaintiff  with  a  reasona- 
bly safe  place  in  which  to  work,  whereby 
he  sustained  the  Injury  complained  of.  The 
answer  of  the  defendants  consists  of  a  {gen- 
eral denial  of  the  negligence  alleged,  and  al- 
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legations  of  the  defenses  of  ossnnvtlon  of 
risk  and  contributory  negUgeace  on  tt»  part 
of  tbe  plaintlfl.  The  cause  was  tried  in  No- 
vember, 1914.  4t  the  close  of  the  evidence, 
the  court  granted  defmdantB*  motion  tor 
nonsuit,  the  grounds  thereof  being:  (1)  That 
the  evidence  failed  to  show  that  the  defend- 
ants did  not  use  ordinary  care  to  provide 
the  plaintiff  with  a  reasonably  safe  place  In 
which  to  work;  (2)  that  the  injury  was  due 
to  one  of  the  ordinary  hazards  of  the  em- 
ployment assumed  by  the  plaintiff  when  he 
entered  the  employ  of  defendants ;  and  (3) 
that  it  appeared  that  the  plaintiff  was  guilty 
of  contributory  negligence.  The  plaintlfl 
has  appealed  from  an  order  denying  his 
motion  for  a  new  trial. 

About  30  days  prior  to  January  23,  1913, 
the  i>laintlff.  tn  company  with  W.  G.  Allen, 
also  employed  by  defendants  as  a  miner,  was 
assigned  work  in  a  stope  in  defendants*  mine 
from  whlcli  most  of  the  ore  liad  theretofore 
been  removed.  It  was  a  large  excavation, 
extending  along  the  vein  from  west  to  east 
about  28  feet.  It  was  40  or  60  feet  In  height 
and  about  20  feet  in  width  from  north  tu 
south  at  the  widest  portion  of  it  The  north 
wall  was  in  a  porphyry  formation.  The 
south  wall  was  In  hard  limestone.  Ore  was 
eiqposed  In  a  v^  in  the  north  wall,  down 
near  the  floor.  In  order  to  reach  the  ore  In 
Uiis  vein  it  was  necessary  to  clean  up  and  re- 
move from  the  floor  a  large  amount  of  dfibrls. 
The  evidence  does  not  disclose  whether  this 
d£bris  consisted  of  ore  or  was  merely  waste 
whldi  had  been  left  there  during  the  previous 
mining  operations.  Nor  does  it  show  whether 
it  had  resulted  from  blasting,  or  had  fallen 
from  above  because  of  a  process  of  slacking 
in  the  roof  or  walls.  A  raise  had  been  con- 
structed from  a  ttmnel  in  the  lower  workings 
up  into  this  stope,  coming  through  the  floor 
near  the  foot  of  the  wall  on  the  south.  This 
had  been  made  use  of  as  a  chute  in  order 
to  remove  the  ore  and  waste  during  mining 
opttutions  in  the  stope.  The  floor  sloped  up- 
ward from  the  we|it  toward  the  east  The 
face  of  tile  north  wan  was  substantially 
pendicnlar  and  comparatively  smooth;  the 
aoJolQi  wan  was  rough  and  uneven,  ami  In- 
dlned  from  a  perpendicular  to  the  south. 
About  20  feet  from  the  floor  was  an  "over- 
bang"  extending  horizontally  along  the  face 
of  this  wallf  wbidi  was  referred  to  by  the 
witnesses  as  a  "bench."  At  a  point  sevexal 
feet  Mst  <tf  tlw  mouth  of  the  chute  it  project- 
ed out  from  the  graieral  surface  of  the  wall 
to  a  distance  of  3  or  4  feet  At  this  point 
it  was  supported  by  stuUa  So  for  as  the 
evidence  disdoses,  there  were  no  other  sup- 
porting timbers  In  any  part  of  the  stope. 
Tiiiee  CSC  four  days  before  that  on  which  the 
aoddent  occurred,  iflalntlff  and  Allen  had 
flnlflihea  removing  the  loose  material  and  had 
btgsn  to  drive  excarations  Into  the  exposed 
vein.  They  flrst  began  work  together  at  a 
point  owocdte  the  dtiut&   When  the  work 


had  progressed  somewhat  Quy  begun  to 
work  separately,  the  plaintlfl  drifting  along 
the  vein  toward  the  west  and  AUesi  toward 
the  east  The  morning  was  usually  em- 
ployed hy  them  in  cleaning  up  and  removing 
the  on  which  they  had  blasted  down  during 
the  previous  afternoon.  On  the  day  of  the 
accident  they  had  cleaned  up  the  result  of 
the  blasting  on  the  day  before  and  eadi  was 
engaged  in  drilling  a  set  of  holes  for  blast- 
ing when  they  quit  work  for  the  day.  The 
plaintiff  was  sitting  on  a.  box  engaged  in 
drilling,  when  a  large  boulder  fell  from  some- 
where above  the  projection  or  bench  in  the 
south  wall.  It  first  struck  the  bench,  bound- 
ed off  across  the  stope  to  the  north  wall,  then 
dropped  to  the  floor,  and,  rolling  down  the 
Incline,  caught  the  plaintiff  and  inflicted 
the  injury  of  which  he  complains. 

Aside  from  that  showing  the  occurrence  of 
the  fall  of  the  rock,  no  evidence  was  intro< 
duced  tending  to  show  whether  the  wall!!, 
or  either  of  them,  or  the  roof,  should,  tn 
the  exercise  of  ordinary  care,  Iiave  been  sup- 
ported by  timbers,  or  whether  the  stnlls  sup- 
porting the  bench  were  not  all  the  timbers 
required  In  any  part  of  the  stope.  The  plain- 
tiff testified  substantially  as  follows:  That 
be  had  had  26  years'  experience  as  a  miner; 
that  when  he  flrst  entered  the  stope  he  look- 
ed It  over  as  beat  he  could  without  making 
a  careful  inspection  of  it;  that  the  lime 
formation  found  in  the  mines  of  Fergus  coun- 
ty was  hard  and  solid,  and,  In  places  where 
be  had  worked,  a  few  stnlls  here  and  there 
were  usually  all  that  were  required  in  the  way 
of  timbering ;  that  he  had  worked  in  stopes 
where  no  timbering  was  necessary  t>ecause 
the  lime  was  strong  enough  to  stand  without 
support;  that  such  places  were  considered 
safe;  and  that  there  was  nothing  in  this 
stope  apparently  different  from  others,  nor 
anything  unusual  showing  that  it  needed 
timbering.  Allen  was  also  an  experienced 
miner.  He  had  been  employed  In  this  kind 
of  work  for  ten  years.  He  testified  that 
when  he  and  plaintiff  began  the  work  of 
removing  the  loose  material,  he  called  the 
attention  of  the  defendant  Young,  who  was 
superintending  the  mining  operations  of 
defendants,  to  some  loose  rock  in  the  wall 
above  the  bench;  tliat  under  Young's  direc- 
tion he  took  a  crowbar  and  pried  out  and 
took  down  all  that  he  tiion^t  was  necessary, 
everything  he  thought  dangerous;  and  that 
back  of  what  he  took  out  the  wall  appeared 
to  be  aoUd  so  that  it  would  stand  of  Itself. 
On  cross-examination  he  made  mibstantiaUy 
the  same  statements,  adding  that  when  he 
took  out  the  loose  rock  plaintiff  was  below 
in  the  stive  and  stood  out  oC  the  way  while 
he  was  engaged  in  diAng  it  Tbeas  were  the 
only  witnesses  who  testlfled  touddng  the 
oondititHi  of  the  walls  of  the  stope  and  the 
nature  of  the  ground.  They  made  no  state- 
ment to  tiie  effect  that  It  was  of  such  a  diar- 
acter  that  It  would  slatA  and  fall  by  reason 
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of  exi>osure  to  the  air,  or  that  a  fiOl  would 
Ifkely  be  caused  1^  blasting  cqperations  in 
the  Qorth  wall  as  the  work  in^esBed. 
Nether  e:q>re88ed  an  opinion  on  this  subject 
"It  is  elementary  that,  wben  a  plaintiff  seeks 
recovery  for  actionable  negl^^ce,  nil  complaint 
must  allece  facts  showing  tbeae  three  elements: 
(1)  That  the  defendant  was  under  a  leml  dutr 
to  protect  him  from  the  injury  of  which  ne  com- 
plains ;  (2)  that  the  defendant  failed  to  perform 
this  duty ;  and  (3)  that  the  injury  was  proxi- 
mately caused  bj  defendant's  delinquency.  All 
of  these  elements  combined  oonatitate  the  cause 
of  action ;  and  if  the  eomidalnt  falls  to  disclose, 
directly  or  by  fair  inference  from  the  facta  al- 
leged, the  presence  of  all  of  them,  it  is  insuffi- 
cient, for  it  fails  to  stote  the  facts  constituting 
a  cause  of  action."  KUinghonss  Ajaz  live 
Stock  Co..  61  Mont.  27S,  iSZPac  48lTli.  B.  A. 
1916D,  836. 

[1.2]  It  is  equally  elementary  that  the 
proof  must  correspond  with  the  allegations, 
and  that,  unless  It  establishes  them  In  their 
general  scope  and  meaning,  the  cause  of  ac- 
tion Is  not  made  out.  It  is  true  the  evi- 
dence may  be  either  direct  or  circumstantial, 
but  In  any  event  it  must  be  sufficient  to 
show  prima  fade  that  In  fact  all  the  ele- 
ments constituting  the  cause  of  action  were 
present.  The  evidence  in  this  record  falls 
far  short  of  this,  in  that  It  falls  to  show 
that  the  defendants  omitted  any  precaution 
that  ordinary  care  and  diligence  would  have 
suggested  as  necessary  to  render  the  stope 
reasonably  safe  for  the  plaintiff  while  en- 
gaged in  doing  the  work  assigned  hlnv  It 
goes  no  further  than  to  establish  the  fact 
that  the  plaintiff  was  in  the  employ  of  the 
defendants  and  that  be  was  injured  by  the 
fall  of  rock. 

[3, 4]  The  master  is  not  an  Insurer  of  the 
safety  of  the  employ6;  neither  does  the 
happening  of  an  accident  by  which  the  em- 
ploye ts  Injured  during  the  course  of  his  em- 
ployment, standing  alone,  furnish  the  basis 
for  an  inference  of  culpable  negligence  on 
the  part  of  the  master.  An  exception  to  this 
general  statement  of  the  rule  is  where  the 
dangerous  Instrumentality  which  causes  the 
injury  is  exclusively  In  the  control  of  the 
master.  Hardesty  v.  Largey  Lumber  Co.,  34 
Mmit.  161,  86  Pac.  29,  and  Callahan  v.  Chi- 
cago, etc.,  Ry.  Co.,  47  Mont.  401,  133  Pac 
687.  47  L.  R.  A.  (N.  S.)  687,  are  illustrative 
cases.  Under  such  circumstances,  the  hap- 
pening of  the  accident  raises  the  presump- 
tion of  negligence  on  the  part  of  the  master 
and  casts  upon  htm  the  burden  of  showing 
that  he  was  without  fault;  In  other  words, 
the  happening  of  the  accident  reason  of 
the  employment  ff  the  instrumentality  im- 
plies negligence  on  the  part  of  the  master, 
and  In  the  absence  of  some  explanation  on 
his  part,  showing  that  he  was  without  fault, 
a  case  Is  made  sufficient  to  Justify  an  award 
of  damages  to  the  Injured  employ&  This 
doctrine  has  no  application  to  the  instant 
case. 

[6.  6]  From  a  memorandum  opinion  by  the 


dlatrict  Judge  accompanying  flw  order  grant- 
ing the  nonsuit,  it  appears  that  he  enter- 
tained the  view  that  the  evidenoe  dlsclosra 
that  at  the  time  of  the  accident  the  plaintiff 
and  Allen  were  engaged  In  creating  tiie  place 
in  whldi  fbey  were  at  work;  that  under 
these  circumstances  tbey  had  assumed  the 
risk  of  any  injury  likely  to  result  to  them, 
or  either  of  them,  1^  reason  of  a  ftll  of 
rock  caused  by  their  operations,  as  one  of 
the  ordinary  risks  incident  to  the  employ- 
ment ;  and  henoe  Uiat  the  evidence  failed  to 
establUh  culpaUe  negligence  on  the  part  of 
the  d^endants.  Counsel  Insists  that  this 
Ttew  wag  erroneous  and  that  for  this  reason 
plaintiff  is  entitled  to  a  new  trial.  To  sup- 
port his  contention,  he  cites,  amimg  other 
cases,  Kdley  Fourth  of  July  M!n.  Co..  10 
Mont.  484. 41  Pac.  273;  Allen  t.  Bear  Creek 
Goal  Min.  Co..  48  Mont  269,  115  PaC  673; 
and  Mclnnen  t.  B^ublic  Ooal  Co.,  49  Mont. 
U2.  140  Pac;  286.  It  must  be  conceded  that 
the  theory  adopted  by  the  court  waa  ernme- 
ons.  It  does  not  fallow,  however,  that  a 
new  trial  must  be  awarded  for  tAls  reason. 
All  the  cases  dted  by  counsel  proceeded  up* 
on  the  theory  that  there  was  substantial 
evidence  showing  that  the  defendant  em- 
ployer had  omitted  precautions  whldi  were 
manifestly  iwcessary  In  the  exercise  of  or- 
dinary care  to  guard  the  safety  of  flie  ein- 
ploy&  As  we  have  pointed  out  above,  the 
evidoioa  In  Ods  record  does  not  ehow  any 
culpable  omission  by  the  defendants.  Hence, 
though  the  reason  for  granting  the  ntmsult 
was  erroneous,  plaintiff  was  not  prejudiced 
by  the  ruling,  and  therefore  Is  not  entitled 
to  a  new  trial. 

The  order  ia  afflrmed. 

Affirmed. 

SANNEB  and  HOLLOWAT,  JJ.,  concur. 


O'BRIBN  T.  STROMME  et  al.  (No.  3S20.) 
(Supreme  Court  of  Montana.   Nor.  .20,  1917.) 

1.  Affeai.  and  Ebbob  ^3»206— Scope. 

In  action  for  damacea  br  alleged  negligence 
of  pesthoose  keepers,  where  plaintiffs  evidence 
of  negligence  and  of  injury  due  thereto  was  ex- 
duded  on  objection,  and  he  made  no  question 
of  correctness  of  such  rulings,  the  court  on  ap- 
peal could  not  import  into  the  record  the  neg- 
ligence he  failed  to  prove. 

2.  OmcKBS    ^5>116  —  NBOUosNca  —  Pboii- 
MATK  Cause. 

Public  officers  cannot  be  held  to  respond  for 
injuiies  until  it  Is  shown  that  their  fault  was 
the  proximate  canse  thereof. 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  Peter  O'Brien  against  Gus 
Stromme  and  others.  Judgment  of  nonsuit, 
and  plaintiff  appeala  AiBrmed. 

U  B.  Haven  and  Frank  E.  Walker,  both  of 
Butte,  for  appellant  Kroner,  Saiidera  ft 
Kremer,  of  Butte,  for  respondents. 


«s}FoT  otiur  CMM  Me  samfl  tople  «ad  KBT-NUHBBR  la  all  K«y-Numb«r«d  Dti»at«  sad  Ind«iM 


Digitized  by 


Google 


Hont)  STATE  T. 

SANNER,  J.  The  conqjlftlnt  alleges  that 
the  appellant,  being  afflicted  with  smallpox, 
was  taken  to  the  pesthonee  maintained  at 
or  near  Bntte  for  the  accommodation  of  sach 
cases  by  the  Silver  Bow  conaty  board  of 
health;  that  while  in  delirium  from  the 
disease  and  because  of  the  board's  failure  to 
provide  sufficient  guards,  he  escaped  on  a 
very  cold  winter's  night  and  so  froze  his 
feet  that  amputatloii  of  several  toes  became 
necessary,  and  for  which  he  claims  dam- 
ages. He  was  nonsuited  at  the  trial  and 
seeks  by  these  an>eals  to  present  the  Ques- 
tion whether  the  members  of  the  board  are 
liable. 

[1t  2]  Conceding  that  If,  In  arranging  to 
care  for  matters  of  tbis  kind,  the  board  acts 
Judicially  or  quasi  Judicially,  no  llablll^  for 
mere  mistakes  of  judgment  would  eiJlst,  ap- 
pellant insists  that  the  respondents  are 
liable  upon  the  theory  that  the  duties  of  the 
board  in  the  premises  are  ministerial,  and 
for  negligent  nonfeasance  or  misfeasance  the 
members  must  answer  to  whomsoever  is  in- 
jured thereby.  Whether  this  be  correct  we 
may  not  here  decide  because  the  record  does 
cot  show  negligence  or  any  injury  due  to 
negligence.  It  is  true  that  practically  all  the 
evidence  offered  by  the  appellant  for  that 
purpose  was  excluded  upon  objection — ^why, 
we  do  not  entirely  understand;  but  since 
no  question  Is  made  of  the  correctness  of 
these  rulings,  we  may  not  import  into  the 
record  what  the  appellant  did  not  prove. 
No  more  than  any  one  else  can  public  of- 
ficers be  held  to  respond  for  injuries  until 
it  is  shown  that  their  fault  is  the  proximate 
cause  of  eadx  Injuries. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

BRANTLT,  O-  J.,  and  HOLLOWAT,  J., 
concur. 


STATE  V.  SHELDON.   (No.  8895.) 
(Supreme  Court  of  Montana.    Nov.  13,  1917.) 

1.  Matbzu  ^9l  —  Statute  —  "M£:ubi:b  or 

BOWT." 

A  man's  right  testicle  is  a  "member  of  his 
body"  within  the  meaittog  of  Rev.  Codes,  { 
8304,  definiog  the  crime  of  mayhem. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Mpember.l 

2.  GitniiNAZ.  Law  «=»854— iNSANrET— Uncon- 

TBOLLABI«  iMFITLm  —  ACOTTRAOT  OF  INTOB- 
MATIOIf  AS  TO  OaUSK. 

In  a  prosecution  for  mayhem,  defeodant 
who  set  up  uncontrollable  impulse,  having  stated 
the  existence  of  the  impulse  and  the  causes  there- 
of, the  accuracy  as  to  his  informatioii  as  to  one 
of  such  causes  was  immaterial;  only  the  fact 
tliat  he  had  such  information  bemg  materiaL 

3.  CaimiTAL  Law  4t=s>67(^TBZAi/— Omsa  of 

PBOOF  as  to  9UKST10N8. 

Where  qaeatioDS  to  defendant's  witness  poor- 
ly calculated  to  elicit  any  definite  information 
were  unaided  by  any  offers  of  proof  to  show  the 
scope  and  value  of  the  evidence  sought,  the  re- 
fusal to  require  answers  to  such  questions  waf 
not  emmeous. 
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4.  (3Bnni^  Law  «b»4S&-]CVidkitos— Aitxiids 

OF  Witness. 
In  s  prosecution  for  crime,  the  defense  be- 
ing insanity  or  uncontrollable  impulse,  defend- 
sjit  was  entitled  to  ask  a  medical  witness  ques- 
tions designed  to  seardi  his  animus  towazd 
aeieudast 

5.  Gbhiinai,  Law  «s>1170%(fi)  —  Appeal  — 
Habui,ess  SIbbob— Sustaxnuto  OsracnoNB 

TO  QUBSnONB. 
In  a  prosecution  for  crime,  defended  on  the 
ground  of  insaalty  or  uncontrollable  impulse, 
where  a  witness  waa  called  as  a  medical  expert 
for  the  state  merely  to  express  an  opinion  based 
upon  hypothetical  facts,  and  other  experts,  un- 
daallenged  for  biaa,  testified  to  the  same  effect, 
error  in  sustaining  objections  to  defeadanfs 
questions  to  the  medical  witness  designed  to 
search  his  animus  toiward  defHidant  was  harm- 
less. 

6.  CJRZKiiTAi.  Law  «s3ai4(8)— Tbzai,— InaTBuc- 

TIONS. 

An  instruction  postnlatine  facts  not  shown 
by  the  evidence  and  authortnng  indefinite  and 
misleading  inferences  was  propmy  refused. 

7.  Obzuinai.  Law  «=»829(1)— Tbiaz<— Inbibdo- 

TI0N8— RBPBTITIOR. 
An  instruction  fairly  covered  dsewhoa  in 
the  charge  so  far  as  proper  to  be  given  need  not 
be  given  when  offered. 

8.  OBnanAZ.  Law  «=s>311,  881  —  InBAnrrr  — 
Bdbden  of  Pboof. 

nie  law  presuming  every  person  to  be  sane, 
the  burden  to  present  toe  issue  of  insanity  and  to 
furnish  evidence  sufficient  to  raise  a  reasonable 
doubt  on  the  subject  is  on  defendant  TiUimtng 
insanity  as  a  defense. 

9.  Cbiuiital  Law  ^778(7)  —  Insahitt  —  Im- 
stbuction. 

In  a  prosecution  for  mayhem,  defended  on 
the  ground  of  insanity  or  uncontrollable  impulse, 
an  instruction  on  the  burden  to  present  the  issue 
of  insanity  and  to  furnish  evidence  sufficient  to 
raise  a  reasonable  doubt  on  the  subject  which  used 
the  word  "guUtf'  instead  of  the  word  "hisanlty" 
was  justiflaUe. 

Appeal  teem  DIsMct  Oonrt,  Lewis  and 
Olark  Cmmty;  3,  M.  Olements,  Jnaie. 

Ohaimcey  A  Sheldon  was  oonvitted  oC 
mayhem,  and  from  the  Judgment  and  order 
denying  new  trtal,  be  appeals.  Jndgmoit 
and  order  affirmed. 

W.  D.  Rankin,  of  Helena,  for  appellant  S. 
C.  Ford,  of  Helena,  and  Frank  Woody,  of 
Butte,  for  the  State. 

SANNSR,  J.  On  and  prior  to  November 
15, 1^5,  Gbauncey  A  Sheldon,  witb  bis  wife, 
kept  an  emplt^ment  office  In  the  dty  of  Hel- 
wfL.  On  the  night  of  that  day  Sheldon  ran 
countered  one  T.  M.  Qetety  In  the  office, 
seized  Gerety,  bound  him,  and  deprived  bim 
of  his  right  testlde.  Sheldon  claims  that 
Gerety  had  been  infesting  the  office,  courting 
Mrs.  Sheldon,  taking  her  to  shows  and  up- 
on picnics;  that  he  had  been  told  of  Gerety's 
borrowing  money  from  Mrs.  ^eldon  and 
from  the  oldest  Sheldon  girl ;  had  heard  of  a 
d«i^n  by  Gerety  to  burn  the  Sheldon  home, 
and  b^eved  that  Gerety  was  trying  to  inddce 
Mrs.  -Sheldon  to  elope ;  that  he  had  seen  Gere- 
ty try  to  kiss  the  oldest  Sheldon  girl,  had 
seen  Gerety  wearing  Mr&  Sheldon's  sweater, 
had  seen  photograjdis  showing  Gerety  with 
his  arm  around  Mrs.  I^eidon,  and  that  Just 
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before  the  operatloQ  found  the  two  together 
on  a  bed  In  the  room  back  of  the  office ;  that 
he  had  cut  Gerety  during  and  because  of  an 
IrrislsUble  impulse,  or,  as  he  put  It:  "When 
you  caught  a  man  In  the  war  I  had 
caught  him  and  seen  all  that  I  bad  seen, 
I  just  couldn't  help  It"  Other  testimony 
tended  to  eOiow  that  no  Illicit  relations  exist- 
ed between  Gerety  and  Mrs.  Sheldon,  and 
that  Sheldon  had  not  found  them  together 
at  all  on  the  night  of  Norember  ]/Jth,  but 
had  sent  for  Oerety  to  come  to  the  oSice,  and 
on  his  arrival  and  at  the  point  of  a  rerolver 
compelled  Gerety  to  submit  to  the  operation. 
For  this  act  Sheldon  was  accused,  tried,  and 
convicted  of  the  crime  of  mayhem,  and  he 
appeals  from  the  Judgment  of  convlctlou  and 
also  from  an  order  denying  his  motion  for 
new  trial.  The  assignments  argued  present: 
The  sufflciency  of  the  information,  certain 
rulings  excluding  evidence,  certain  instruc- 
tions given  and  refused,  and  certain  ronarks 
of  the  court  made  in  the  course  of  the  trial 
claimed  to  be  prejudicial. 

[1]  1.  The  sufficiency  of  the  Informatioa  de- 
pends  upon  whether  the  right  testicle  of  a 
male  human  being  is  "a  member  of  his  body" 
within  the  meaning  of  section  8804,  Revised 
Codes  defining  the  crime  of  mayhem.  We 
think  it  60  obviously  Is  that  any  discussion  of 
the  matter  is  unnecessary.  The  contention 
that  it  Is  not  is  based  upon  the  claim  that  at 
common  law  the  only  members  of  the  body 
within  the  definition  of  mayhem  are  those  di- 
rectly useful  In  fighting,  such  as  to  enable  one 
to  defmd  himself  or  to  annoy  bis  adversary. 
However  this  may  be,  and  there  Is  room  for 
doubt  about  it  (4  Blacftstone,  206 ;  1  Whar- 
ton's Criminal  Law,  f  766),  the  answer  Is  that 
onr  statute  Is  not  so  restricted  (Kitchens  v. 
State.  80  Ga.  810,  7  8.  B.  209;  Godfrey  r. 
People,  6  Hun,  869 ;  Pet^le  OoMen.  02  OU. 
M2). 

2.  The  rullDgfl  upon  evidence  oomplalned  of 
oonatst  in  refusing  to  require  answers  to  cer- 
tain questions  asked  Gerety  on  his  direct  ex- 
amination as  a  witness  for  the  lyipellant,  and 
certain  quesUons  itn^^onnded  the  vltoeu  Dr. 
Biooke. 

Ttie  subject-matt^  at  the  questions  asked 
Gerety  waa  vbethw  he  bad  borrowed  money 
from  yrs.  Sheldon,  whether  jnat  before  the 
castration  be  had  told  Sheldon  of  that  fact, 
had  bAd  of  lm{voper  advances  vob&b  to  Shel- 
don's dau^iter*  and  had  admitted  that  be 
(G««ty)  "had  planned  some  matter  with  refler- 
cnce  to  insnrance  and  a  Are  In  connection  with 
his  htnne  up  thae."  It  will  be  observed  that 
these  questions  called  for  one  fact  (the  bor- 
rowing) and  three  statements  Gerety,  and 
they  were  asked  upon  the  theory  that,  de- 
fendant having  testified  to  a  disordered  state 
of  mind  resulting  In  uncontrollable  Impulse  to 
do  the  act  charged.  It  was  proper  to  show  a 
cause  in  fact  for  such  a  state  of  mind. 

[2, 3]  The  trial  court  was  of  the  view  that, 
the  defendant  havinc  stated  the  exlatancQ  of 


his  Impulse  and  the  causes  thereof,  the  accur* 
acy  ef  his  Information  as  one  of  such  causes 
was  not  material,  but  merely  the  fact  that  he 
had  such  information.  We  think  this  was 
correct;  but  In  any  case,  and  upon  his  own 
themy,  the  appellant  would  not  be  advantag- 
ed, because  the  questions,  poorly  calculated  to 
^dt  any  very  definite  Information,  were  un- 
aided by  any  ofTers  of  proof  to  idiow  the  scope 
and  value  of  the  evidence  souf^t,  and  because 
the  def^dant's  own  testimony  tends  to  ex- 
clude the  borrowing  of  money  from 
Sheldon  and  the  supposed  stat^nents  of  Ger- 
ety just  before  the  operati<m  from  among  the 
causes  of  bis  uncontrollable  impulse. 

[4, 1]  The  questions  asked  the  witness  Dr. 
Brooke  were  offensive  In  tone,  and  they  came 
at  the  close  of  a  long  cross-examination  In 
whldi  the  witness  and  appellant's  counsel 
failed  to  agree  In  their  medical  views.  These 
facts  doubtless  led  the  court  to  believe  the 
questions  were  not  honestly  intended,  and 
thus  to  sustain  the  objections  to  them.  Theo- 
retically, however,  ttiey  were  designed  to 
search  the  animus  of  the  witness.  The  ap- 
pellant was  therefore  entitled  to  ask  them 
and  to  have  them  answered.  But  we  do  not 
think  the  error  thua  committed  a  sufficient 
reason  for  reversal.  The  witness  was  called 
as  a  medical  expert  for  the  state  to  express 
an  opinion  merely,  based  upon  asserted  facts 
which  to  him  were  purdy  hypothetical.  Oth- 
er experts,  unchallenged  for  bias,  testified  to 
the  same  effect,  so  that  similar  evidence,  not 
even  remotely  tainted  with  interest  or  preju- 
dice, remained  in  the  record.  In  this  sit- 
uation it  la  bard  to  believe  that  the  appellant 
could  have  suffered  any  substantial  harm 
from  these  particular  rulings. 

[1, 7]  8.  The  assigned  errors  upon  instmc- 
tiMis  relate  to  a  refusal  of  appeUanf  a  offered 
instruction  Na  6  and  the  giving  of  the  court's 
instructions  Nob.  12,  18,  and  15.  The  refus- 
al of  offered  Instruction  No.  6  was  entirely 
jn-iqwr;  it  postulates  facts  not  shown  by  the 
evidence;  it  authorizes  Inferences  which  are 
indefinite  and  misleading ;  and  the  Bubstance 
of  it,  80  far  as  pnij>er  to  be  given,  was  &irly 
covered  elsewhere  in  the  charge. 

[I]  Inatructiona  12  and  18  do  at  first  blush 
seem  to  impose  upon  appellant  tbe  burden  of 
proving  his  insanity.  Properly  read,  bow- 
ever,  th^  amount  to  nothing  mme  than  to 
aB8»t  that,  the  law  presuming  every  person 
to  be  sane,  the  burden  ot  presenting  tbe  iasne 
and  of  furnishing  evidence  sufficient  to  raise 
a  reasonable  doubt  uiwn  the  subject  Is  upon 
the  accused  person  tdaimlug  insanity  as  a  de> 
fense,  which  Is  entirely  correct.  State  v. 
Peel,  23  Mont  358,  59  Pac.  160,  75  Am.  St. 
Bep.  629;  State  v.  Leakey,  44  Mont  354, 120 
Pac.  234;  State  v.  Halk,  49  Mont.  173,  141 
Pac.  149. 

[I]  It  is  true  that  instruction  Ko.  13  uses 
the  word  "guilt"  instead  of  the  word  "Insani- 
ty" ;  but  in  this  the  court  Is  justified  by  what 
was  said  in  State  v.  Crean,  43  Mont  47,  55, 
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114  Pac.  608,  Ann.  Gas.  19120;  424,  and  we 
are  oonriuced  that  the  Instmcttoiit  taken 
In  connection  with  the  whole  dHtise,  could 
not  have  misled  the  jai7. 

Instruction  Na  IS  Is  nnexo^tlimable. 
State  T.  Pe^,  snpra. 

4.  We  have  considered  the  remarka  ot  the 
court  assigned  as  prejadidal,  but  are  unable 
to  see  Oiat  tbej  ooinmand  a  revarul  of  the 
case. 

The  judgment  and  ordw  appealed  ttbm  are 
affimued. 
Afflrmed. 

BObAMTLY.  O.  X,  and  HOIiLOWAT,  J., 
ccmcar. 


STATE  T.  WOODS  et  al.    (No.  4026.) 
iSniweme  Court  of  Montana.    Nov,  18,  1017.) 

1.  Cbiminai.  I/AW  «5»11S0(8>— CiBOUUffrAN- 

TIAL  BVIOERCE— BaVIBW. 

Where  a  coiiTictioii  U  sought  uiiod  circum- 
stantial evidence,  aod  the  criminatory  circum- 
stances nre  proved  and  consistent  with  each  oth- 
er, and  point  ao  clearly  to  the  ^uUt  of  accused  as 
to  be  inconsistent  with  any  other  rattosal  hy- 
pothesis, the  conrictioD  will  be  affirmed. 

2.  GanciNAZ.  Law  «s9664  (3>— Labcent  «=»55 
— Vkkub  and  Coepub  Dbu'cti— Pboved  bt. 
Cebcumstantiai,  Cvidenob. 

It  is  competent  to  establish  both  the  thelt 
and  the  renue  by  drcumatantial  eridence  pro- 
Tiding  the  criminatwy  circumstances  are  consist- 
ent with  each  other  oaA  point  ao  clearly  to  guilt 
as  to  be  inconsistent  wiu  any  otiier  ntionu  by- 
pothesis. 

Appeal  from  District  Court,  Fallon  Coun- 
ty; Daniel  B.  O'Hem,  Judge; 

Denver  Woods  and  another  were  convicted 
of  grand  larcenr*  and  appeal  ftmn  the  lodg- 
ments of  coDTiction,  and  from  an  order  deny- 
ing th^  motions  for  new  trial.  Afflrmed. 

Joseph  Hodgson,  of  Baker,  and  Loud  & 
Leavltt,  of  Mies  City,  for  appellants.  S.  C. 
Ford,  of  Helena*  and  Frank  Wood^-,  of  Butte, 
£or  the  Btatet, 

BRANTLT,  0.  J.  The  defendants  were 
tried  Jointly  and  convicted  of  the  crime  of 
grand  larceny,  In  the  district  court  of  Fal- 
lon county.  The  court  i»t)Q0unced  separate 
Judgments  upon  them,  seatenclng  each  of 
them  to  andei^o  a  term  of  Imprisonment  In 
the  state  prison.  They  have  appealed  from 
the  Jodgmeats  and  from  an  order  denying 
their  motion  for  a  new  trial.  They  challenge 
the  Int^rity  of  the  Judgments  upon  the  sin- 
gle ground  that  the  verdict  Is  contrary  to 
the  evldCTce:  Elrst,  In  that,  taken  as  a 
whole,  it  does  not  disclose  the  commission  of 
-a  larceny;  and,  second,  that,  though  this  be 
conceded,  It  does  not  disclose  that  the  taking 
occurred  in  Fallon  county. 

The  subject  of  the  larceny  Is  de8crll)ed  in 
the  Information  as  three  heifer  and  two  bull 
calves  of  the  Herford  breed  not  branded,  of 
the  value  ot  $176,  and  the  property  of  H. 
W.  SpaAg  the  proaecnttiME  wttness.  fniey 


are  alleged  to  haTe  been  felcnloualy  taken 
from  the  possession  of  Sparks  In  Fallon 
county  on  or  about  August  14,  101& 

Sparks  resides  on  section  34,  township  9 
north  of  range  60  east,  In  Fallon  coonty, 
about  4%  miles  west  of  the  boundary  line 
between  the  state  of  Montana  and  the  state 
of  North  Dakota.  In  August,  1916,  he  was 
the  owner  of  cattle  the  accustomed  range 
of  which  was  to  the  south  and  east  of  his 
residence  toward  the  Dakota  line.  Among 
them  were  five  cows  with  the  calves  de* 
scribed  in  the  information,  which  ranged  on 
and  near  section  30  In  fractional  township  9 
north  of  range  61  east,  also  In  S>tUon  county. 
The  watering  place  to  whldi  these  cows 
with  their  calves  usually  r^rted  Is  a  reft- 
ervolr  on  North  Gonnonball  cre^,  In  the 
northwest  quarter  of  the  last-named  section, 
about  2%  miles  west  d  the  state  line.  The 
defendants  reside  on  a  ranch  in  Nwth  Da- 
kota, about  2^  miles  east  of  the  state  line. 
They  were  engaged  In  raising  cattle  and  hors- 
es and  in  taking  care  of  cattle  for  others 
for  hire.  On  August  20th  the  calves  In  ques- 
tion were  found  by  Sparks  In  the  possession 
of  the  defendants  on  a  ranch  about  a  mile 
east  of  the  village  ol  Marmath  in  North  Da- 
kota. This  ranch  lies  about  10  miles  sooth- 
east  from  that  of  defendants  and  ^»nit  8 
miles  on  a  direct  line  east  of  the  state  boond- 
ary  line.  At  that  time  It  was  owned  by  me 
D.  W.  Doty,  who  resides  at  St  ^nl,  Hbm., 
but  was  In  diarge  of  Samud  Lemming,  a 
cousin  of  the  defendants. 

[1]  That  the  animals  in  qoeBtl<m  bdooged 
to  the  prosecuting  wttness  and  that  he  found 
tl^m  In  the  possession  of  tb»  defendants  oa 
tba  Doty  raodi  are  facbi  not  In  dispute. 
There  is  much  conflict,  however,  upon  the 
qnwtlon  whether  th^  were  fortlTely  taken 
from  their  mothers  while  they  were  on  the 
range  In  Fallon  coonty  and  driven  to  the 
place  where  they  were  fonnd.  On  these 
points  the  evidence  is  entirely  circumstan- 
tial. It  will  serva  no  osefnl  porpose  to  set 
forth  and  sobject  to  critical  analysis  even 
those  portions  of  It  which  point  most  di- 
rectly to  defendanti^  guilt  It  Is  soffldent 
to  say  that  the  conflicts  In  It  wrae  resolved 
by  the  Jory  In  favor  of  the  truth  of  the 
state's  witnesses;  and  that  ace^ting  these 
statements  as  true,  we  think  the  evidence  as 
a  whole  sufficient  to  meet  the  requirements 
of  the  role  that  where  a  convlctlott  Is  sooght 
upon  drcumstantial  evidence,  the  crimina- 
tory circumstances  proved  must  be  consistent 
with  each  other  and  point  so  dearly  to  the 
guilt  of  the  accused  as  to  be  Inconsistent 
with  any  other  rational  hypothesis.  State 
V.  Alien,  34  Mont.  403,  87  Pac;  177;  State  t. 
Suitor,  43  Mont.  81,  114  Pac.  112,  Ann.  Gas. 
19120,  230;  State  v.  Ghevlgny,  48  Mont  882, 
138  Pac.  257. 

[2]  It  is  ccNoapetent  in  this  class  of  cases 
to  establish  the  cwpus  delicti,  that  is,  tbB 
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theft,  and  the  ymae,  both  by  drcnnutaatlal 
evidence  (State  t.  Ke^and,  88  Mont  SdO,  lOi 
Pac.  513),  provided  rally  It  meets  the  requlre- 
moits  of  the  lole  laid  dovn  In'  the  cases 
dted  supra.  As  we  have  said,  the  evidence 
In  this  case  meets  these  requirements,  and 
hence,  we  ttilnk,  the  conviction  sbonld  be  up- 
held. 

Blach  of  the  Judgments  and  the  order  are 
tiierefore  affirmed. 
Affirmed. 

SANNXia  and  HOLLOWAY,  JJ.,  concur. 


OARVIN  V.  BUTTE  ELECTRIC  RT.  CO.  etal. 
(No.  3801.) 

(Supreme  Court  of  Montana.  Nov.  15,  1917.) 

1.  Gabbubs  •ssSaOdS)— GABBXAflK  or  Pab- 
raNGEBs— Neouoenc^-Quxstion  fob  Jubt. 

In  an  action  against  a  street  railway  com- 
pany for  iiuuries  to  a  passenger  who  slipped 
on  snow  and  ice  on  the  car  step  when  alighting, 
case  AeM  for  the  jury  under  proper  instructions 
on  the  iasue  of  the  company's  negligence  in 
failing  to  remove  the  anow  and  ice  from  the 
steps  of  the  car. 

2.  Carriebs  «=9280(2)— Cabsiage  of  Passen- 

BEBS  —  BOBDBn  TO  USB  CASE  TO  OABET 

Safklt. 

Under  the  statates  of  Montana,  the  burden 
is  placed  on  a  carrier  of  passengers  to  use  the 
utmost  care  and  diligence  for  their  safe  car- 
riage. 

ai  GAKUVS    ^=»821(8)^ASBIULaX   OF  Pa8- 

SENGEBS—Iicarouonons. 
In  an  action  against  a  street  railway  for 
injuries  to  a  passenger  who  slipped  on  its  car 
step,  an  instmction  that  the  railway  was  not 
bound  immediately  to  remove  all  snow  and  ice 
from  the  steps  of  cars,  and  that,  if  it  did  not 
have  a  reasonable  opportunity  to  do  so,  verdict 
must  be  for  it,  was  properly  refused,  where  it 
was  unquaUfled  by  any  statement  that  no  lia- 
bilit7  attached  to  the  railway  unless  the  accu- 
mulation of  snow  and  ice  had  assumed  a  danger- 
ous form,  was  caused  by  its  employes,  or  had 
existed  for  so  long  that  the  railway  must  have 
known  of  ita  existence  and  dangerous  condi- 
tion,  and  had  a  reasonable  opporton!)?  to  re- 
move it 

4.  Cabkiebs  4=»292(1)— Cabbiaob  of  Passer- 
OEBS— DtrTT  OF  Stbeet  Eailwat  to  Cleaw 
Cab  Steps. 
By  statute,  it  Is  the  inty  of  a  street  railway 
to  exercise  the  utmost  care  and  diligence  for 
the  safety  of  its  passengers,  whether  in  clean- 
ing the  steps  -of  its  car  of  ice  and  snow  when 
it  leaves  the  bam  in  the  morning,  or  whether 
in  keeping  the  steps  free  from  snow  and  ice 
during  the  day. 

Appeal  from  District  Court,  Silver  Bow 
C!onnty;  John  B.  McCleman,  Judge. 

Action  by  Josephine  Garvin  against  the 
Butte  Elec^c  Railway  Company,  a  corpora- 
tion, and  another.  From  Judgment  for  plain- 
tiff against  defendant  company,  It  appeals. 
AfBrmed.  ^ 

Josephine  Ciarvln  broo^t  this  action 
against  the  defendants  Butte  Electric  Railway 
Company  and  J.  R.  Wharton,  its  general 
manager,  tm  aCtionnt  of  Injuries  alleged  to 
have  beoi  Received  hy  her  as  the  result  of  a 


fall  while  ahe  was  getting  oa  of  one  of  de- 
fendant conuMny'a  street  cars  In  the  cLty  of 
Butte  on  January  24,  1914.  At  the  ooncUi- 
aitm  oi  idalntUFs  case  a  motiUm  for  a  oon- 
sult  was  made  on  behalf  of  both  defendants. 
It  was  granted  as  to  the  defoidant  Wharton, 
but  denied  as  to  the  defendant  corporation. 
At  the  dose  of  all  the  evl^race  the  deCcaid- 
ant  company  moved  the  ooart  for  a  directed 
verdict  This  motion  the  ootut  denied. 
Thereafter  the  Jnry  returned  a  verdict  in 
ta.YW  of  plaintiff  and  against  the  defendant 
company  for  the  sum  of  |600.  £Vom  this 
Judgment  this  appeal  is  taken. 

The  negligence  charged  in  the  complaint 
is: 

"That  the  defendants  carelessly  and  negligent- 
ly allowed  and  permitted  snow  and  Ice  to  ac- 
cumulate on  the  steps  of  the  said  car  used  by 
passengers  in  boardmg  and  alighting  from  said 
car,"  and  that  in  attempting  to  alight  from  said 
car  "the  plaintiff  slipped  upon  the  ice  and  snow 
that  the  defendants  had  carelessly  and  negli- 
gently allowed  to  accumulate  upon  the  steps  of 
said  car,  as  aforesaid,  and  fell  and  struck  the 
step  of  said  car,  thereby  being  severely  Injured 
as  follows,  to  wit.   •   •  *^ 

The  answers  denied  sobstantlaUy  every  al- 
legation of  the  OMnplalnt,  save  tbe  allega- 
tion of  the  corporate  capadty  of  the  defend- 
ant ci»ponitl<m,  the  business  In  which  It 
was  engaged,  and  Chat  Wharton  was  Its 
general  manager. 

From  the  testimony  It  appea»  that  the 
plalntUf,  Jos^hlne  Garvin,  resided  at  619 
North  Alabama  street,  In  Butte,  Mont ;  that 
on  January  24,  1914,  at  the  comer  of  Broad- 
way and  Main  streets,  in  said  dty,  she 
boarded  a  Walkervllle  car  fbr  hnne.  It  was 
snowing  when  she  entered  the  car,  and  snow 
continued  to  fall  during  the  time  plaintiff 
was  on  the  car.  A  number  of  other  passen- 
gers boarded  the  car  at  the  same  place  and 
time  with  lAiUntiff.  The  car  was  a  pay-as- 
yoQ-entw  side  door  ratrancs  car.  At  Shc- 
oelsior  and  Oaledmila  streets  tlie  plaintiff 
left  Uie  car,  and  In  getting  off  she  flipped 
upon  the  snow  and  ice  on  the  step  of  the 
car,  sustaining  injuries.  The  defendant  com- 
pany contends  that  it  oondudvely  appears 
the  evidence  that  the  anow  upon  which 
plaintiff  slipped  was  tracked  upon  the  step 
of  the  car  1^  passengers  who  boarded  tlie 
car  immediately  before  or  in  company  with 
the  pUilntiff.  The  plaintiff  dlqnitea  tlds,  and 
dalms  the  evldoice  shows  that  the  presence 
ot  the  snow  upon  the  car  step  waa  doe  co 
three  reasons:  that  it  waa  tracked  in  by 
the  passengers,  the  violence  of  ttie  storm, 
and  the  act  of  the  cmdnctor  In  pushing  snow 
fn»n  the  Inside  of  the  car  and  onto  the  step 
before  the  car  started  ont  tm  ttie  trip  on 
which  plaintiff  was  Injured. 

Shelton  &  Furman  and  Peter  Breen,  all  of 
Butte,  for  appellant  Canning  &  Geagan  and 
B.  P.  Kelly,  all  of  Bntt^  for  respondent 

WOBD,  District  Judge  (after  stating  the 
fticts  as  above)'  At  the  argument  comisel  for 
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tbe  appelant  company  stated  that  tbe  only 
queatton  presented  on  thlB  appeal  was:  la  tbe 
presence  of  snow  upon  the  step  of  a  street 
car  evidence  of  negligence  sufficient  to  Justify 
a  verdict  when  the  snow  complained  of  was 
tracked  upon  the  steps  In  the  midst  of  a 
snowstorm  and  upon  the  very  trip  on  which 
plaintlfl  was  injured,  there  being  no  evidence 
that  snow  was  allowed  to  accumulate  upon 
the  step  of  the  car  between  the  beginning 
and  end  of  the  trip,  except  what  was  carried 
into  the  car  and  deposited  on  the  steps  of  the 
car  by  the  feet  of  the  passengers,  and  there 
being  affirmative  evidence  that  the  step  was 
cleaned  immediately  before  passengers  got 
upon  the  car  to  make  the  trip  on  which  the 
accident  occurred?  The  appellant  contends 
that,  under  the  facts  and  conditions  above 
stated,  warranted,  as  It  claims,  by  the  evi- 
dence, no  liability  attached  to  the  appellant 
company,  and  that  the  court  erred  In  overrul- 
ing its  motion  for  nonsuit,  for  a  directed 
verdict,  and  in  refusing  to  give  instructions 
Nos.  13  and  14  requested  by  appellant 

Respondent  contentto  that  the  court  did 
not  err  In  denying  the  motion  for  a  nonsuit 
or  for  a  directed  verdict,  or  In  giving  the 
instructions  requested  by  plalntifT,  or  In  re- 
fusing to  give  those  asked  for  1^  the  de- 
fendant and  iqipellant,  for  that  there  was 
evidence  tending  to  show  negligence  on  the 
XMirt  of  the  defendant  company  in  that  It 
allowed  snow  and  ice  to  accumulate  oa  the 
step  of  the  ear;  tending  to  show  that  the 
defendant  company  had  knowledge  of  tiie 
presence  of  the  snow  and  ice  upon  the  step 
of  the  car  before  It  started  the  car  on  the 
trip  on  wbldi  platotlg  was  injored,  and 
that  the  defendant  through  Its  agents,  ac- 
tually oontribntod  to,  and  In  part  caused, 
the  snow  and  Ice  Ijo  be  upon  the  st^  of  said 
car  by  the  act  of  its  conductor  In  pushing 
out  of  the  body  of  the  car  and  onto  the 
step  thereof  snow  that  Interfered  with  the 
closing  ihC  the  door  of  the  car. 

Of  the  cases  dted  by  appellant  in  anKKUt 
of  its  c<«itentlon  that,  under  the  facta  as  dis- 
closed the  evidence,  no  il^esuraptlon  of 
negligence  against  the  defendant  company 
arose  because  of  the  presence  of  snow  and 
i<»  upon  the  step  of  the  car  on  wblch  plaintiff 
-was  a  passenger,  and  that  the  defendant  com- 
pany was  under  no  obligation  to  remove  the 
snow  and  lee  from  the  st^  of  the  car  after 
plaintiff  entered  It  and  before  she  got  oft  of 
it,  the  one  on  which  it  mainly  relies  is  Riley 

Rhode  Island  Co.,  29  R.  1. 145,  6»  Atl.  338, 
15  L.  R.  A.  (N.  8.)  523,  17  Ann.  Cas.  50.  In 
tbe  opinion  of  the  court  in  that  case  the  facts 
are  stated  as  follows: 

"On  the  1st  day  of  March,  1907,  the  plainUIF. 
in  descending  from  a  street  car  operated  by 
the  defendant,  slipped  from  the  step  of  the  car 
and  fell,  and  was  injured,  A  Bnowetorm  bad 
commenced  the  night  before,  and,  with  inter- 
missions of  rain,  continued  during  the  day. 
Tb«  average  temperature,  until  after  the  acci- 
dent, was  below  the  freezing  poipt.  It  appeared 
in  evidence  that  before  starting  npcni  the  trip 


on  irhich  tbe  accident  occurred  the  condtictoi 
had  removed  from  the  step  such  snow  and  ice 
as  has  accumulated  there,  but  that,  after  start- 
ing from  the  terminus  of  the  route  ice  and  snow 
had  been  deposited  on  the  step  by  the  feet  of 
incoming  passengers,  and  bo  remained  in  con- 
siderable mass  when  the  plaintiff  placed  his  foot 
npon  it  in  alighting.  He  testiflefl  that  before 
stepping  down  he  saw  the  snow  and  ice  there, 
but  used  dae  care  in  descendii^.  Upon  these 
facts  the  saperior  conrt  held  that  no  negUgeoce 
on  the  part  of  the  defendant  bad  been  shown, 
and  directed  a  verdict  for  the  defendant" 

Tbe  Supreme  Court  of  Rhode  Island  held 
that  the  verdict  was  rightly  directed,  resting 
its  decision  In  the  main -upon  the  case  of 
Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y.  488, 
18  N.  E.  860,  2  U  B.  A  262.  That  court  In  Its 
opinion  In  that  case  says: 

"The  immediate  and  continuous  removal  of 
all  enow  and  ice  from  such  trains,  or  the  cover- 
ing of  them  with  sand  or  ashes  In  spch  manner 
that  no  idtlppery  places  shall  at  uvr  time  be 
exposed,  would  be  quite  impracticable  and  be- 
yond the  duty  which  a  railroad  company  owes 
to  its  passengerer,"  and  that  "it  Is  quite  impossi- 
ble to  lay  down  any  general  rule  applicable  to 
all  circomstances,  m  respect  to  the  degree  of 
care  to  be  observed  by  a  railroad  corporation 
in  the  removal  of  ice  or  snow  from  its  cars, 
and  each  case  must,  dierefore,  be  generally  de- 
termined by  its  own  peculiar  drcumstances: 
but  it  is  safe  to  say  that  euch  corporntitMis 
should  not  be  held  responsible  for  the  dangers 
produced  by  tbe  elements  until  they  have  as- 
sumed a  dangerous  form,  and  they  have  had  a 
reasonable  opportlunil?  to  r«aove  their  ef- 
fects." 

Tbe  plaintlfl,  Josephine  Garvin,  testified, 
In  substance,  that  when  she  boarded  the  car 
It  was  snowing  hard;  that  a  blizzard  was 
blowing;  that  everybody's  feet  were  full  of 
snow,  and  that  there  was  lots  of  snow  hotb 
In  the  vestibule  and  on  the  step;  that  some 
one,  either  the  conductor  or  motorman,  at- 
tempted to  close  the  car  door:  that  the  door 
refused  to  close  t^n  account  of  the  amount 
of  snow  the  passengers  carried  In,  and  that 
the  conductor  pushed  the  door  back  and  forth 
and  shoved  the  snow  out  on  the  step;  that 
there  was  a  mound  of  snow  as  large  as  her 
flst  that  kept  the  door  fnnn  dosing;  that  It 
was  pUed  up  that  high,  and  the  door  refused 
to  close;  that  the  cwnductor  took  hold  of  the 
door  and  shoved  the  snow  out  on  the  step 
with  both  hands;  that  the  conductor  scraped 
out  onto  the  step  all  the  snow  that  was  car- 
ried in  by  these  eighty  people;  all  the  snow 
that  Interfered  with  the  door.  The  conductor 
testified  that  he  did  not  pay  any  attention  to 
the  step  on  the  trip  out  Other  witnesses 
called  by  plaintiff  testified  as  to  the  snow  up- 
on the  step  and  in  the  vestibule  of  the  car. 

[1]  Under  the  evidence  we  are  of  opinion 
that  the  case  was  one  for  the  Jury  under 
proper  instructions.  It  was  for  them  to  say 
from  the  evidence  whether  the  snow  and  Ice 
upon  the  car  step  had  assumed  a  dangerous 
form;  whether  the  defendant  company, 
through  its  agents  knew,  or  in  the  exercise  of 
reasonable  diligence  should  have  known,  of 
the  danger  and  liad  a  reasonable  opportunity 
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to  remove  the  snow  and  Ice  from  the  st^  of 
Its  car. 

[2]  Under  the  statutes  of  this  state,  the 
burden  la  placed  upon  the  carrier  of  passen- 
gers to  nee  the  utmost  care  and  diligence 
for  their  safe  carriage.  To  lay  down  the  rule 
that  under  no  circomstances  is  a  common 
carrier  of  passeogers  called  upon  to  remove 
accumulations  of  snow  and  Ice  from  the  steps 
of  its  cars  between  the  termini  of  its  route 
would  In  all  cases  of  this  nature  relieve  such 
carriers  of  the  burden  as  to  the  safe^  of 
tbelr  passengers  placed  upon  them  by  the 
statutes. 

"Conditions  may  arise  when  It  would  be  the 
compaoy'a  duty  cd  route  to  remove  ice  and 
snow  from  its  steps  for  the  safety  pasaengers 
in  getting  on  asd  off  its  cars.  Id  sudi  drcam- 
stBDces  the  duty  of  the  company  should  be 
measured  by  the  dauger  of  the  situation;  and 
if  it  is  apparent  to  a  reasonaUy  prudent  person 
that  nnsBcngers  cannot  get  off  or  on  the  cars, 
exercising  reamuable  care,  without  danger  of 
falling,  the  steps  and  platform  should  be  put  in 
such  ciHidition  as  to  enable  them  to  do  so,  even 
though  the  train  must  be  delayed  for  that  pur- 
pose?* Haas  V.  St  Louis  Co.,  128  Mo.  App. 
79,  lOS  8.  W.  609;  Craig  v.  United  Rys.  Co., 
175  Ho.  App.  616,  1S8  9.  W.  390:  Neslie  v. 
Railway  Co.,  IIS  Pa.  300.  304,  6  Atl.  72;  Dor- 
rance  v.  Railway  Co.,  176  Mid.  198, 141  N.  W. 
697,  Ana.  Cas.  191SA,  763. 

In  the  present  case  it  was  for  the  Jury  to 
say  wheUier  or  not,  under  the  evidence,  con- 
ditions had  arisen  which  made  it  the  duty  of 
the  defendant  company,  having  due  regard 
for  U\e  safety  of  its  passengers,  to  remove 
tti6  loe  and  snow  from  the  step  of  its  car  aft- 
er it  leCt  Main  street  and  before  the  plaintifr 
alighted  therefrom. 

Appellant  nises  that  it  was  error  for  the 
Gonit  to  refuse  to  glre  instruction  No.  13 
asked  by  it*  whidi  reads  as  follows: 

**Yoa  are  instructed  that  a  street  railway 
company  is  not  bound  to  immediately  remove  au 
enow  and  ice  from  the  steps  of  its  cars  during 
a  snowstorm,  apd  a  passenger  has  no  right  to 
assoBe  that  the  effects  of  a  continaons  storm 
of  snow  will  be  immediately  and  effectual^  re- 
moved from  the  steps  while  the  car  is  making 
its  passage  between  the  termini  of  its  route; 
and  the  mere  fact  that  snow  and  ice  accumulat- 
ed on  the  steps  between  the  time  the  passenger 
boarded  the  car  and  got  off  is  not  such  evi- 
dence of  ne^gence  of  the  company  as  will  per- 
mit a  recovery  by  the  passenger  for  the  injuries 
caused  by  slippug  on  the  step*  when  getting 
off;  and  if  yon  find  that  the  street  railway 
company  did  not  Iiave  a  reasonable  opportunity 
to  remove  the  effects  of  this  storm  from  the 
steps  of  its  car,  then  your  verdict  must  be  for 
the  defendants." 

[t,  4]  In  Its  language  tbis  Instruction  close- 
ly follows  that  of  the  «>urt  In  Rllcy  t.  Rhode 
Island  Co.,  supra.  However,  It  Is  to  be  In- 
fierred  from  the  opinion  of  the  oonrt  in  that 
ease  and  frau  the  atatements  found  In  the 
cases  dted  therein  that  no  liability  attached 
to  the  defei^ant  lulen  the  accomulatlon  of 
snow  and  ice  had  assoliied  a  dangerous  form, 
was  caused  In  whole  or  in  part  by  the  em- 
ployte  of  the  ctmipanyf  or  existed  tot  mdi 


a  length  of  time  that  the  company  must  have 
known  of  its  existence  and  of  Its  dangerous 
condition  and  had  a  reasonable  opportunity 
to  remove  it  In  the  abs^ce  of  these  limi- 
tations and  conditions  from  Instruction  No. 
13,  the  court  below,  In  view  of  the  evidence, 
did  not  err  in  refu^g  It  Nor  did  the  court 
err  in  refusing  Instruction  No.  14  aslfed  by 
the  appellant,  for  the  reason  that  this  In- 
struction does  not  correctly  state  the  law. 
As  noted  above,  the  duty  of  using  the  utmost 
care  for  the  safety  of  Its  passengers,  at  all 
times,  rested  tapon  the  defendant  company. 
By  instruction  No.  14,  as  offered  hy  the  ap- 
pellant, the  Jury  are  told  that: 

"It  is  the  duty  of  the  carrier  to  ezerdse  a 
very  high  degree  of  care  to  dean  off  the  steps 
of  its  car  wbw  it  leaves  the  bam  In  the  morn- 
ing, and  that  it  ts  bonnd  to  exerdse  ordinary 
care  to  keep  the  steps  free  from  snow  and  ice 
during  the  dsy." 

Snob  care  as  here  indicated  is  not  the  ut- 
most care  called  for  by  the  statute^ 

Finding  no  reversible  error  in  the  record, 
the  Judgment  Is  aflSrmed. 

Affirmed. 

SANNBS'  and  HOIiliOWAY,  JJ^  concar. 
BBANTLT«  C.      not  sitting. 


STATD  T.  EANAEARIS.   (No.  4012.) 

(Supreme  Court  of  Montana.    Nov.  12,  1917.) 

1.  iNDICnCBNT  AHD  iHrOEUATSOR  «5»126(8)— 

Chaboinq  Two  OniiifSKs--AooEFTiNa  Mon- 
et FROU  AND  lilTIHO  tTPON  FBOBTl'iUTg  — 

Statutes. 

Laws  1011,  a  1,  i  8,  brands  as  a  felon  any 
one,  male  or  female,  who  Icnowlngly  and  without 
consideration  takes  or  receives  from  a  prostitute 
any  of  her  earnings,  and  section  8  makes  a  felony 
any  man's  living  upon  the  earnings  of  a  prostitata 
An  information  cbarged  that  defendant,  a  male, 
willfully,  etc.,  did  live  with  In  whole  ana  in  part 
on  the  earnings  of  a  prostitute,  and  that  he 
knowingly,  wiilfolly,  etc,  received  money  with- 
out consideration  from  her  earnings.  Beld,  that 
such  action  eUrged  two  distinct  offenses,  in 
vi<dation  of  Bev.  Codes,  {  9151,  providing  tiist 
the  information  must  charge  but  one  <^Eensew 

2.  Pbostitption  ^ap6  — Litinq  on  Sabninob 

OF  PbOSWT t  TB— STATCTB. 
Every  violation  of  Laws  1911,  c.  1,  {  0,  by 
living  upon  the  earnings  of  a  prostitute,  subjects 
the  offender  to  imprisonment  ui  the  penitentiary, 
withoot  the  alternative  privilege  of  paying  a  fine 
and  remaining  at  large. 

8.  Indictment  and  Inpobuation  «=>19e(^ 
Chabqinq  Two  Oftsnbes— Waives  of  Ob- 
jection—Statutes. 
Under  Rev.  Codes,  |  9853,  providing  that, 
unless  any  defect  In  the  information  bos  been 
waived  by  failure  to  demur,  motion  in  arrest 
of  judgment  may  be  founded  thereon,  where  the 
inrormstion  on  its  face  charged  two  oSmses,  and 
defendant  did  not  object  by  demurrer  pursuant 
to  section  9208,  but  pleaded  over  and  failed  to 
demur,  moving  to  compel  the  county  attorney  to 
elect  as  between  the  offenses,  th«  objection  was 
deemed  to  be  waived  so  fsr  as  any  aneation  of 
pleading  was  concerned. 
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4.  CiiinHAl.  I(&w  •=^MS— TfcBDiCT  or  Gmx-rr 
—  SupnciBNCT  or  Etzdxnci  Tkndino  to 
Prdvk  Otheb  Offense  to  Sobtain  Ybbdiot. 

If  the  evidence  does  not  prove  the  commls- 
non  of  the  crime  of  which  defendant  is  con- 
victed, it  i>  iDBofficient  to  stutaln  the  Terdict, 
even  if  it  tends  to  prove  another  and  independent 
offense. 

5.  Cbiii iNAL  Law  ^1186(4)  —  Appbai.  —  Be- 
vnsAL— Technical  Ibbeoui^itt. 

The  Supreme  Court  dora  not  reverse  a  judg- 
ment of  conviction  for  felony  for  mere  technical 
Irregularities  which,  could  not  affect  InjnriouBly 
any  substantial  rights  of  the  accused. 

6.  Wrkesbes  «=o290— Cbosb-Exahination  or 
Deixhdant  —  QmstiONs  lo  Imfuoh  and 
Degbadb— Statutes. 

Questions  to  defendant  on  cross-examination 
having  no  other  object  in  view  than  to  impeach 
him  or  degrade  him  in  the  estimation  of  the  Jury 
are  forbidden  by  Bev.  Codes,  |  8024,  relaUng  to 
the  impeachment  of  witnesses,  and  section  8031, 
relative  to  the  right  of  witnesses  to  protection. 

7.  Witnesses  «»24B  —  Repetition  or  Xii- 

PBOPEB  QlTESTIONB. 

Where  objectioog  are  sustained  to  the  county 
attorney's  qaestions  to  a  witness  on  the  grouBd 
that  they  are  improper  in  form,  the  form  may  be 
varied,  and  the  questions  repeated;  but,  when 
objections  ore  sustained  on  the  ground  that  the 
evidence  whi<^  the  questions  sees  to  elicit  is  in- 
admissible, there  is  no  justification  for  repeating 
them. 

8.  CBnnNAL  Law  «=»1172(7)  —  Appeal  — 
Habulsss  Ebbob. 

Defendant  cannot  complain  that  the  court 
by  an  instruction  imposed  on  the  proaecution  the 
burden  to  prove  both  offenses  charged  by  the  in- 
formation in  order  to  establish  one  of  uem. 

9.  Obimznai.  Law  ^97S7(7)— Tbzal— Irstbuo- 
TioN  —  Jubt'b  Duty  to  Judge  Evidehck  — 
Statute. 

In  a  prosecution  for  felony,  an  instruction 
that,  if  the  Jury  believed  that  any  witness  who 
had  testified  had  willfully  and  deliberately  testi- 
fied fiilsdy  to  any  fact  or  matter  material  to 
the  Issue  involved,  the  jury  wonld  be  at  liberty 
to  disregard  the  entire  tasUmony  of  the  witnesst 
except  in  so  far  as  corroborated  by  other  credi- 
ble witnesses,  was  erroneous  as  contradictory  to 
Rev.  Codes,  |  8028,  subd.  3,  providing  that  the 
jury  are  the  jodgea  of  the  effect  or  value  of 
evidancfc  axcept  when  declared  to  be  eonduaive, 
but  are  to  be  instnicted  that  a  witness  false  in 
one  part  of  hia  testimony  la  to  be  distrusted  in 
others. 

Appeal  from  IMstrlct  Court,  Xellowstone 
CoDDty;  Geo.  W.  Plerson,  Jutige. 

Cost  Kanakaria  was  convicted  of  ai^  of- 
fense, and  trtan  the  Judgment,  and  order  de- 
nying his  motion  for  new  trial,  he  appeals. 
Judgment  and  order  reversed,  and  cause  re- 
manded for  new  trial. 

H.  C  Orippen  and  J.  H.  Johnston,  both  of 
Billings,  for  appellant  S.  C.  Ford,  of  Hel- 
ena, and  Frank  Woody,  of  Bntte,  for  the 
State; 

HOLLOWAY,  J.  The  defendant  was  pros- 
ecuted for  a  violation  of  certain  provisions 
of  chapter  1,  Laws  of  1911,  was  convicted, 
sentenced  to  lmprl8<mment  In  the  penlten- 
tlai7  for  not  less  than  16  years  nor  more 
than  20  years,  and  haa  annealed  from  the 
judCnMit  and  from  an  wder  dmying  his  mo- 
tion for  a  new  trial. 


1.  The  chaigiiig  part  of  llie  information 

fc^ows: 

"That  the  said  Oust  Kanakaris,  then  and 
there  being,  then  and  there,  a  male  Derson,  will- 
fully, wrongfully,  unlawfully  and  feloniously  did 
live  with  and  in  whole  and  in  part  upon  the  earn- 
ings of,  and  money  supplied  by,  one  OUie  Nun- 
ley,  she,  the  said  Otlie  Nunley,  being  then  and 
there  a  common  prostitute  and  woman  of  bad  re- 
pute, and  he,  the  said  Guet  Kanakaria,  did,  tben 
and  there,  knowingly,  willfully,  wrongfully,  un- 
lawfully and  feloniously  accept,  receive,  levy  and 
appropriate  money,  without  consideration,  from 
the  proceeds  and  earnings  of  the  said  OUie  Nun- 
ley,  while  so  engaged  in  prostitution." 

[1,2]  That  this  information  charges  two 

distinct  offenses  in  violation  of  the  provi- 
sions of  section  9151,  Revised  Codes,  is  ap- 
parent. 

Chapter  1  above  consists  of  twelve  sec- 
tions. Sections  10  and  11  are  the  repealing 
clauses,  and  section  12  prescribes  when  the 
act  shall  take  effect.  Each  of  the  first  ulue 
sectitms  defines  a  s^mrate  and  distinct  of- 
fense and  provides  the  punishment  therefor. 
Section  8  braudd  as  a  felon  every  one, 
whether  male  or  female,  who  knowingly  and 
without  consideration  takes  or  receives  from 
a  woman  engaged  in  prostitution  any  of  the 
earnings  of  her  shame.  This  section  was  de- 
signed to  prevent  the  levy  of  tribute  upm 
the  occupation  of  women  of  the  underworld 
or  the  gratuitous  reu.'ipt  of  any  of  the  pro- 
ceeds of  their  prostitution,  knowing  it  to  be 
such,  by  the  tmposltion  of  fine  or  imprison- 
ment, or  both  fine  and  Imprisomnetit,  for  a 
violation  of  its  provisions.  By  enacting  sec- 
tion 9,  the  Legislature  evinced  a  purpose  to 
drive  oat  of  this  state  every  vagabond,  pimp, 
and  secretary  who  lives  with  a  ctHumon  i^ros- 
tltute  or  who  depends  for  his  living.  In  whole 
or  Id  part,  upon  money  supplied  by  a  fallen 
woman,  whether  that  money  be  earned  in 
legitimate  business  or  derived  from  her  un- 
lawful occupation.  The  punishment  was  ad- 
justed to  effectuate  the  purpose,  for  every 
violation  of  the  section  subjects  the  offender 
to  imprisonment  In  the  penitentiary,  without 
the  alternative  privilege  of  paying  a  fine  and 
remaining  a  large.  State  v.  Jones,  51  Aiout. 
390,  163  Pac.  282. 

[3]  'Hie  most  cursory  reading  of  the  In- 
formation discloses  that  the  defendant  was 
charged  with  a  violation  of  section  8,  and 
also  with  a  violation  of  section  9.  "The  In- 
dictment or  information  must  charge  but  one 
offense."  Section  9151,  Rev.  Codes.  Coun- 
sel for  the  defaidant  sought  to  avail  them- 
selves of  the  defect,  by  a  motion  to  compel 
the  county  attorney  to  elect,  as  between  the 
two  offenses  charged,  the  one  upon  which  be 
would  seek  convlctlou ;  but  tbey  were  In  er- 
ror as  to  their  remedy.  Section  9208,  Re- 
vised Codes,  provides  that,  when  It  appears 
upon  the  face  of  the  Informatltm.  that  more 
than  one  offense  Is  charged,  the  ot^eetioD 
"can  only  be  taken  by  demurrer";  and,  by 
pleading  over  and  failing  to  demur,  the  oh* 
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jectlon  iras  deemed  to  be  vaind  so  far  aa 
any  Qnestloii  of  pleading  la  Cfmiserned.  jSec- 
tloa  9B68,  Ber.  Codes;  State  v.  BCahoney.  24 
Mont  281,  61  Pac  647 ;  State  t.  Gordon,  S6 
Mont  4fi8,  90  Faa  173. 

2.  The  verdict  retained  declared  the  de- 
fmdant  *^nllt7  of  the  crime  of  U^ng  upon 
the  earnings  of  a  woman  engaged  In  prosti- 
tution as  charged  In  the  Information."  In 
othw  WOTds,  be  was  adjudged  guilty  of  tIo- 
lattng  the  proTlslons  of  secti«i  9  of  the 
chapter  under  consideration. 

Z.  The  evidence  teuds  to  prove  that  the  de- 
fendant, who  was  proprietor  <^  a)  rooming 
home,  Induced  a  woman  «nt^oyed  by  him 
as  dumbermald  to  engage  In  prostitution 
and  to  divide  with  htm  the  proceeds  of  her 
illicit  practlcee,  and  It  goes  no  further.  On 
the  contrary,  the  evidence  is  not  In  dispute 
that  defendant  never  lived  with  the  woman, 
and,  BO  far  as  it  tends  to  auy  conclusion  up- 
on the  subject,  it  establishes  that  he  had  In- 
depradent  means  and  was  not  dependent 
for  his  living.  In  any  degree,  upon  the  money 
furnished  by  the  prostitute. 

[4]  4.  The  record  presents  this  singular 
situation:  The  defendant  was  charged  with 
two  distinct  offenses;  the  evidence  tends  to 
prove  him  gallty  of  one  only,  while  the  Jury 
found  him  guilty  of  the  other  one.  It  Is  ^e- 
mentary  that,  If  the  evidence  does  not  prove 
the  commission  of  the  crime  of  which  the  de- 
fendant is  convicted,  it  is  insuffldent  to  sus- 
tain the  verdict,  even  though  It  tends  to 
prove  another  and  Independent  offense. 

[i]  5.  During  the  examination  of  witness- 
es for  the  state,  the/  county  attorney,  over 
the  objections  of  the  defendant,  asked  nu- 
merous leading  questions.  Section  8019,  Re- 
vised Codes,  provides: 

"On  a  direct  examination  leadine  qnestions  are 
not  allowed,  except  in  the  sooad  discretion  of  the 
court,  onder  meaal  drcunutances  making  It 
appew  ttiat  the  interesta  of  Justice  require  it?' 

This  court  does  not  reverse  a  judgment  of 
conviction,  for  mere  technical  irregularities 
which  could  not  affect  injuriously  any  sub- 
stantial rights  of  the  accused;  but  such  a 
course  of  trial  procedure  may  be  adopted  and 
pursued  that  the  losing  party  may  comi^u 
justly  that  he  was  denied  the  fair  and  Im- 
partial trial  guaranteed  to  every  one  by  the 
Constitution  of  this  stata  It  is  not  neces- 
sary to  ccmsider  these  assignments  further, 
for  It  is  not  probable  that  the  errors  will  be 
committed  upon  another  trial  of  this  cause. 

[(]  6.  Upcm  the  cross-examination  of  the 
defendant  he  was  asked  many  questions  by 
the  county  attorney,  the  purpose  of  which 
was  to  show  that  he  had  been  guilty  of  nu- 
merous minor  offenses,  independent  of  the 
crime  for  which  he  was  being  tried.  The  at- 
torney could  have  had  no  other  object  In 
view  than  to  impeach'  the  defendant  or  de- 
grade him  In  the  estimation  of  the  jury,  and 
for  either  purpose  the  questlous  are  forbld- 


i&i  by  statute;  6ectloiu  80&4  and  8031,  Bar. 
Codes;  State  v.  BogerSt  81  Mont  1,  77  Paa 
296. 

[7]  7.  To  the  wltneaa  Sdraltce  the  conntr 
attorney  propounded  certain  questions  to 
eadk  of  whldi  an  objecUon  was  interposed 
and  sustained.  Three  other  witnesses  were 
then  called  to  the  stand  1^  the  county  at- 
torney, and  to  each  one  of  them  be  propound- 
ed tbe  same  or  similar  questions,  vitti  the 
same  result  The  conduct  of  the  attorney 
was  omtanptuous.  and  fnnn  the  character  of 
the  qneattona  must  have  resulted  In  pr^u- 
dice  to  the  accused.  If  an  objection  la  sus- 
tained npcHi  the  ground  that  the  question  Is 
impnver  In  form,  the  form  may  be  varied 
and  the  question  repeated ;  but,  when  an  ob- 
jection is  sustained  upon  the  ground  that  the 
evidence  which  the  question  seeks  to  elicit  Is 
inadmissible,  there  cannot  be  any  Jastlflca- 
tlon  for  repeating  it  This  subject  has  re- 
cently  received  extended  consideration  from 
this  court  which  need  not  be  repeated  ber& 
State  V.  Jones,  48  M<mt  505, 139  Pac.  441. 

[I]  8.  Complaint  is  made  of  Instructloa 
No.  S  given  by  the  court  The  instruction  la 
erroneous,  but  the  error  was  committed 
against  the  state.  Tlie  defendant  cannot 
complain  that  the  court  Imposed  upon  the 
prosecution  the  burdoi  of  proving  both  of- 
fenses charged.  In  order  to  establish  one  of 
them.  There  Is  not  any  merit  in  the  other 
assignments. 

[I]  (0)  As  this  cause  must  be  remanded 
for  a  new  trial,  attention  Is  directed  to  the 
last  paragraph  of  Instruction  12,  as  follows: 

"If  you  believe  from  all  tiie  eridenee  in  the 
case  that  any  witness  who  has  testified  in  this 
case  has  willfully  and  deliberately  testified  false- 
ly  to  any  fact  or  matter  material  to  ttie  issue 
involved  berda,  then  yon  will  be  at  liberty  to 
disregard  the  aitire  testimony  of  any  sudi  wit- 
ness, except  in  so  far  as  it  may  be  corroborated 
by  other  and  credible  evidence  m  the  case.*' 

This  Instruction  is  erroneous,  la  contradlc- 
tory  ci  snbdtrlslon  8,  |  8028,  Bevlsed  CodeSk 
and  has  been  condemned  by  this  court 
State  T.  Penna,  35  Mont  53S,  90  F^c.  787, 
overruling  Stete  v.  DeWolfe,  29  Mont  415, 
74  Pac.  1084. 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  fOr  a  new  trial. 

Keversed  and  remanded. 


BBANTLT,  a  J.,  and  SAXXEB» 
ci^. 


con- 


GREAT  NORTHERN  RT.  CO.  t.  FISEE. 
(No.  3829.) 

(Supreme  Court  of  Montana,   Nov.  22,  1917.) 

1.  EUINENT  DOKAXR  «=>2S1— CONDEUNATION 

PbOCKEDIN'IS— RlOHT  TO  APPEAL  —  STATU - 

TOBT  CRARACTEB. 
In  a  railroad's  proceedings  to  condemn  land, 
the  right  to  appeal  is  purely  statutory,  and  may 
be  granted  to  or  witbneld  from  either  party  or 
both  in  tbe  diacrctlon  of  the  Legislature,  li  no 
constitutional  provision  is  infringed. 
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2.  Eminbitt  DOIUUT  *=>253(2)  —  Condbhita- 
TioN  OF  Land  bt  Razlboad—Apfbaz.  tbou 
Dntihe  Award  —  STATOTB—"AasEssMBNT." 
In  view  of  Rev.  Oodea,  SS  7342.  7343,  7346, 
and  7349,  relative  to  the  condemnation  of  land 
Qoder  power  of  eminent  domain,  under  section 
7344,  in  a  railroad's  proceeding  to  condemn  a 
strip  of  ground,  the  road  could  not  appeal  only 
from  such  portions  of  the  award  as  it  was  dia- 
satisSed  with,  but  was  required  to  appeal  from 
the  entire  award,  the  words  "anr  assessment" 
in  the  section  referring  not  to  the  flndinKs  or 
■pecificatioas  going  to  make  up  the  award,  but 
to  the  award  itself— the  total  assessment  of  dam- 
ages as  made  pursuant  to  section  7341, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assess- 
ment.] 

Appeal  trom  District  Court,  Fergus  Coun- 
ty :  Roy  E.  Ayers,  Judge. 

Condeomatlon  proceedings  by  the  Great 
Northern  Railway  Company  against  George 
P.  Flake.  From  judgment  oh  tbe  award  as 
made  by  the  commissioners,  plalntUT  appeals. 
Judgment  affirmed. 

Teazej  &  Veazflor,  of  Great  Falls,  for  appel- 
lant B.  K.  Cheadle,  of  Lewlstown,  tor  re- 
spondent. 


BANNER,  J.  By  appropriate  proceedings 
begun  in  the  district  sourt  of  Fergus  county, 
the  plaintiff  sought  to  condemn  for  railroad 
purposes  a  strip  of  ground  containing  13.86 
acres  across  the  northwest  Quarter  of  section 
30.  township  16  N.,  range  17  E.  M.  P.  M., 
belcmging  to  the  defendant.  In  due  course 
the  usual  order  was  made  dedarlng  that  the 
purposes  to  be  served  by  the  taking  consti- 
tute a  public  use,  and  appointing  commis- 
sioners "to  ascertain  and  determine,  accord- 
ing to  law,  the  compensation  to  be  paid 
•  •  •  by  reason  of  the  apprc^rlatlon." 
The  commissioners,  proceeding  as  required 
by  Code,  {  7341,  met,  viewed  the  premises, 
heard  the  testimony  offered,  and  made  return 
into  court  of  their  findings  as  follows:  I. 
That  the  actual  value  of  the  property  sought 
to  be  taken  is  $1,386.  II.  That  tbe  damages 
by  reason  (tf  snch  taking  which  will  accrue 
to  the  portlcms  of  defendants  land  not  sought 
to  be  taken,  Is  $838.36.  III.  That  the  portion 
ci  deCoidant's  prflperty  not  sought  to  b«  con- 
demned will  not  be  benefited  1^  such  taking. 
IV.  That  tbe  cost  of  good  and  suffidait  fenc- 
es and  cattle  guards  Is  $200;  "that  the 
plaintiff  sball  pay  to  said  dafendant  •  •  * 
m»  compensation  and  net  damages"  for  such 
taking,  "tbe  anm  of  12,219^,  and  tball  also 
pay  to  Um  the  cost  of  fmoes  and  cattle 
goaid^  or  give  bond  as  reQulred  by  law." 
TbereoTter,  and  within  the  proper  time,  the 
plaintiff  filed  Us  notice,  clalmli]^  under  sec- 
tion  rM4,  Revised  Codes,  to  appeal  "from  aU 
tbose  several  parts  of  the  award,  r^Dort,  and 
aaaeasments  of  the  ctKumlssiawrB,"  to  wit, 
parts  I  and  UI  above  menti(med;  whereupon 
tbe  defoidaDt  moved  to  dismiss  the  appeal 
«s  not  taken  in  accordance  with  the  provi- 


sions of  said  section,  in  that  it  is  not  taken 
from  the  whole,  but  only  from  certain  parts, 
of  the  award,  and  "for  that  reason  this  court 
Is  without  Jurisdiction  to  hear  and  determine 
said  appeal."  This  motion  was  sustained  by 
the  district  court;  judgment  was  entered 
upon  the  award  as  made  by  the  commission- 
ers, and  from  that  judgment  this  appeal  Is 
taken. 

[1]  The  sole  question  presented  Is  whether 
the  plaintiff's  attempt  to  appeal  under  sec- 
tion 7344  was  sufficient,  or,  to  paraphrase  the 
language  of  plaintiffs  counsel.  Is  either  par- 
ty, in  taking  such  an  appeal,  required  to  ap- 
peal  from  the  entire  award,  or  may  either 
party  appeal  from  only  those  portions  of  it 
with  which  he  Is  dissatlBfied?  We  question 
whether,  tmder  section  7344,  the  plaintiff  was 
entitled  to  appeal  at  all.  A  broad  construc- 
tion of  the  first  sentence  of  that  section  and 
some  of  the  provisions  d  section  7349,  would 
indicate  that  It  was;  but  the  remainder  <tf 
these  sections  as  clearly  implies  that  tbe 
right  of  appeal  Is  confined  strictly  to  the  own- 
er. It  is  the  settled  rule  that  in  proceedings 
such  as  this  the  right  to  appeal  is  purely 
statutory  and  may  be  granted  to,  or  withheld 
from,  either  party  or  both,  at  the  discretion 
of  the  Legislature,  if  no  constitutional  pro- 
vision Is  thereby  Infringed.  This  question, 
however,  we  do  not  decide,  preferring  to  as- 
sume, for  the  purposes  of  the  preset  case, 
that  such  right  does  exist  in  the  condemnor. 

[2]  The  plaintiff  grounds  its  contentlm  up- 
on the  proposition  that  sectl<m  7344  author- 
izes an  anteal  trom  "any  assessment,"  and 
argues  that,  since  iroder  section  7341  the  com- 
missioners are  required  to  "ascertain  and  as- 
sess" the  various  elements  of  damage  (but 
not  tbe  total),  each  findli^  made  in  accord- 
ance with  that  section,  constitutes  "an  assess- 
ment" from  which  appeal  will  Ue.  We  think 
this  is  nntouble.  Tbe  very  section  <7344) 
on  whii^  the  rl^t  of  appeal  depoids,  pro- 
vides that  tbe  appeal — 

"shall  be  brought  on  for  trial  upon  the  same 
notice  and  In  the  same  manner  as  other  civil 
actions,  and  unless  a  jury  shall  be  waived  by 
the  consent  of  all  parties  to  such  wpeal,  the 
same  shall  oe  tried  by  Jury,  and  th«  damages  to 
which  i>"*^ellant  may  be  entitled  by  reason  of 
the  appropriation  of  his  property,  shall  be  reas- 
sessed upon  tbe  same  pruciple  as  hereinbefore 
prescribed  fw  the  assessment  of  snch  damages 
by  commiBdoners." 

This  clearly  Implies  that  not  only  Is  the 
case  to  be  tried  de  novo  before  the  jury,  but 
It  Is  to  be  tried  de  novo  as  to  all  the  elements 
which  go  to  make  up  "the  damages,"  to  which 
the  owner  may  be  entitled  "by  reason  of  the 
appropriation  of  his  prc^jerty."  Agahi: 

"Upon  any  verdict  or  assessment  by  commis- 
sioners becoinlag  final,  judgment  sball  be  enter- 
ed decUring  tEat  •  *  •  the  right  •  •  * 
to  take,  use  and  appropriate  the  property  de- 
scribed in  such  yerdict  or  assessment  *  *  ■ 
shall  *  *  *  be  and  remain  in  the  plaintiff. 
*  ^  *  In  case  the  party  appealing  from  the 
award  of  commissionera  •  *  •  shall  not  suc- 
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eeed  In  increasing  tfie  amonnt  of  damages  finallr 
awarded  to  him  in  aach  proceedine.  he  shaU 
not  rworer  the  oosta  of  such  appeal 

These  ezpres^ons  make  It  obvious,  In  onr 
opinion,  that  the  words  "any  assessment,"  as 
used  In  the  first  sentence  of  the  section,  ore 
Intended  to  refer,  not  to  the  findings  or  sped- 
Qcatlons  going  to  make  np  the  award,  but  to 
the  award  Itself — the  total  assessment  of 
damages  as  made  pursuant  to  section  7S41. 

In  this  we  are  confirmed  by  the  lajiguage  of 
cognate  sectloDs: 

"No  improvements  upon  the  property  sub- 
sequent to  the  date  of  the  service  of  summons 
shall  be  included  in  the  assessment  of  compen- 
sation or  damages."    Section  7342. 

"Within  thirty  days  after  making  their  ap- 
praisemeot  and  the  assessment  of  damages,  the 
commissioners  must  file  a  report,"  etc.  Section 
7343. 

"The  plaintiff  mast,  within  thirty  days  after 
final  Judgment,  pay  the  som  of  money  assessed." 
Section  7346. 

"At  any  time  after  the  report  and  assessment 
of  damages  of  the  commissioners  has  been  made 

*  *  *  and  either  before  or  after  appeal  from 
such  assessment  •  *  *  the  cosrt  *  •  * 
shall  have  power  to  make  an  order  that  upon 
payment  into  court  *  *  *  of  the  amount  of 
damages  assessed,  *  •  *  the  plaintiff  be  au- 
thorized, if  Already  in  possession  *  *  *  to 
continue  in  such  possession:  *  *  *  Provided, 
however,  that  •   •   •   the  court  *   •   •  may 

*  *  •  reguire  the  plaintiff  •  •  •  In  addi- 
tion to  paying  into  court  the  amount  of  damag- 
es assessed,  to  give  bond  *  *  «  condition^ 
to  pay  defendant  any  additional  damages  and 
costs  over  and  above  the  amount  assessed ; 

*  *  *  the  amount  assessed  as  domages  by  the 
commissioners  or  by  the  jury  on  appeal,  as 
the  case  mav  be,  shall  be  taken  and  considered 

*  *  •  as  just  compenaatioD;  •  •  •  but 
the  plaintiff,  by  payment  into  court  of  the 
amount  assessed,  or  by  giving  securit^  as  above 
provided,  shall  not  be  thereby  prevented  or  pre- 
cluded from  appealing  from  such  assessment ; 

*  *  *  in  all  cases  where  the  plaintiff  deposits 
the  amonnt  of  the  assessment  *  *  *  the  de- 
fendant •  *  *  may  at  any  time  demand  and 
receive  •  •  ♦  the  money  so  deposited,  and 
shall  not  by  such  demand  or  receipt  be  barred 
or  concluded  from  bis  right  of  appeal  from 
such  assessment,  bat  may,  notwithstan^ng,  take 
and  prosecute  his  appeal  from  such  assessment; 
Provided,  that  if  the  amonnt  of  such  assessment 
is  finally  reduced  on  appeal  by  either  party, 
such  defendant  who  has  received  the  amount 
of  the  assessment  deposited  shall  be  liable  to 
the  plaintiff  for  any  excess,  •  *  •  with  legal 
interest;  •  «  *  and  provided,  farther,  that 
upon  any  appeal  from  assessment  of  damages 
by  the  commissioners  to  a  jury,  the  Jury  may 
find  as  compensation  or  damages  a  less  as  well 
as  an  equal  *  *  *  amount  than  that  assess- 
ed by  the  comndsslonera."  Sectimi  7349. 

The  bearing  of  this  language  and  Its  inap- 
plicabllity  to  an  appeal  from  part  of  an 
award  or  total  assessment  are  manifest. 

The  order  dismissing  plaintiff's  appeal  was 
properly  made,  and  tbe  Judgment  before  us 
must  therefore  be,  and  It  Is,  afllrmed. 

Affirmed. 


BBAMTLT.  a  J.t  and  HOLLOWAY.  J., 
concur. 


STATE  T.  POWELL.  (No.  4084.) 
(Supreme  Court  of  Montana.   Nov.  19,  1917.> 

1.  Cbiuinal  Law  «=>1170(4)  —  Appeai.  — 
Habuless  Ebbob. 

The  exclusion  of  a  question,  though  errone- 
ous, was  not  prejudicial,  where  the  witness  was 
later  recalled  and  allowed  to  answer  the  qnes- 
tion. 

2.  CBiicntAL  Law  ^770CZ)— Tbui>-Iit8tbuo> 
Ticms— RbfusaLi. 

The  court,  having  charged  the  jury  tiiat  the 
state  was  bound  to  prove  beyond  a  reasonable 
doubt  every  material  fact  necessary  to  make  out 
the  offense,  need  not  repeat  the  rule  in  negative 
form  or  apply  It  to  isolated  facts, 

3.  Gbihinal  Law  ^=9S14(13)— InsTBUonon^ 
APPLlOABIi:,ITr  TO  Etxdbnce. 

Where  it  ai^eared  that  defendant  and  de- 
ceased, employ^  on  a  train,  having  quarreled 
over  cards,  defendant  went  into  the  utchen  of  a 
dining  car  adjoining  the  parlor  cor  In  which  de- 
ceased retired,  armed  himself  with  a  butcher 
knife,  and  on  hour  later  returned  and  stabbed 
deceased,  an  instruction  that  tihe  prosecution  hacT 
the  burden  of  proving  beyond  a  reasonable  donbt 
that  defendant  was  at  fault  in  the  first  instance 
in  bringing  on  the  difficulty,  or  being  the  onres- 
sor,  was  properly  refused,  being  inapplicable  to 
the  evidence. 

4.  hohioidk  ^s»244(3)— i^ial— amehativk 
Dbfznsk. 

For  a  defendant  to  avail  himsdf  of  on  af- 
firmative defense,  after  proof  of  a  homidde,  he 
must  under  Bev.  Codes,  |  QtiSZ,  furnish  snffiaent 
evidence  to  raise  a  reasonable  doubt  of  his  guilt. 

6.  Homicide  4t=s»297— TBiAL—lNstBUCrxons. 

In  a  prosecution  for  homicide,  a  requested 
charge  that,  if  any  proof  offered  by  the  state 
tends  to  show  accused  was  excused  or  justified^ 
then  he  should  be  acquitted,  is  obviously  errone- 
ous, even  though  under  Rev.  Codes,  S  9282,  ac- 
cused could  avail  himself  of  an  affinnative  de- 
fense established  by  the  state's  evldoice. 
6.  Cbiuinal  I.AW  «ss>S25(l)— TuAL— InSTBDO- 

TIONfl— RBQUEBT. 
In  a  prosecution  for  homicide,  where  the 
court  correctly  chained  the  jury  In  the  t-erms  of 
the  statute,  accused,  if  desiring  further  am- 
plification, was  bound  to  request  appropriate 
charges. 

Appeal  tmm  District  Court,  SUrer  Bow 
(bounty;  J<An  V.  Dwyer,  Judge. 

Sherman  A  Powell  was  convicted  of  mur- 
der in  the  first  degree,  and,  from  the  Judg- 
ment and  an  order  denying  new  trial,  he  ap- 
peals. AfBrmed. 

E.  F.  OTlynn  and  X  B.  Flynn,  both  of 
Butte,  for  a^Uont.  S.  G.  Foi^  of  Htioia,. 
and  N.  A.  Rotering,  of  Butte,  for  the  State. 

HOLLOWAT,  J.  Sherman  A.  Powell  was 
convicted  of  murder  In  the  first  degree,  and 
appeals  from  the  judgment  and  frtwi  an 
order  denying  him  a  new  trial. 

[1]  1.  The  court  sustained  an  objection  to> 
a  question  asked  the  wltneag  Tammer.  but 
later  the  witness  was  recalled,  the  questUm 
repeated,  and  then  answered  fully.  No  prej- 
udice resulted  from  the  first  ruling,  even  if 
It  was  ernxteous,  which  we  do  not  concede. 
State  T.  Tudor,  47  Uont  186,  131  Pac.  682; 
State  T.  Booth,  46  Mont.  834, 127  Pac.  1017. 

[2]  2.  Error  Is  predicated  upmi  the  retua- 
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9l  of  the  court  to  give  defendant's  request- 
ed iDstrnctlow  1  and  2,  as  f oUow« : 

"(1)  Ton  an  tautrncted  that  Uie  harden  of 
ptoTUia  bejoai  a  reaaonable  doobt  tiie  fact  that 
the  defendant  was  at  fault  In  the  6rBt  instance 
in  bringing  on  or  provoking  the  difficnity,  or  in 
otiier  words,  that  he  was  the  aggressor  in  tiie 
case,  rests  upon  the  prosecution,  and  not  npoo 
the  accused  person. 

"ffi)  Ton  are  instructed  that,  if  any  proof  offer- 
ed by  the  state  tends  to  show  that  the  defend- 
ant was  excoaed  m  Justtfled  in  kOUng  J,  H. 
Montcomery,  Uien  yoa  dioald  acquit  the  defend- 
ant" 

Of  course,  the  bnrden  Is  never  upon  the 
accused  to  prove  any  fact  beyond  a  reason- 
able doubt,  much  less  to  prove  that  he  him- 
self  was  tilie  aggressor ;  bat,  ttie  court  hav- 
ing told  tile  Jury  that  the  state  must  prove 
beyond  a  reasmable  doubt  every  material 
fftct  necessary  to  make  out  the  crime  charged, 
it  was  not  necessary  to  repeat  the  sante  rale 
In  the  negative  form,  or  ajn^  it  to  one  Iso- 
lated fact 

[9]  The  first  portion  ot  Instruction  1  Is 
not  a  conect  statement  of  the  law,  and  is 
not  api^leable  to  the  facts  of  tbla  case.  In 
some  instances  It  may  become  a  material  In- 
quiry to  determine  who  was  the  aggressor 
in  the  first  instance,  but  it  is  not  always  so. 
ThQ  evidence  discloses  that  deceased  anid  de- 
foidant,  employes  of  the  Great  Northern 
Railway  Company,  became  engaged  In  a 
quarrel  over  a  game  of  cards;  that  the 
quarrel  subeided  and  deceased  imrobed  and 
went  to  bed  in  a  parlor  car ;  that  defendant 
left  his  presence,  went  to  the  kitchen  of  a 
dining  car  adjoining  the  parlor  car,  secured 
a  butdier  knife,  and  about  an  hour  later  re- 
turned to  where  deceased  was  In  bed  and 
stabbed  him  with  the  knlfa  It  is  wholly 
Immaterial  who  was  at  fault  In  the  first  In- 
stance, If  the  deceased  withdrew  from  the 
qnarrd  and  defendant  theu  formed  the  de- 
liberate purpose  to  kill,  armed  himself,  and 
carried  his  intention  Into  ezecntioo.  Defend- 
ant's version  Is  that  he  armed  himself  for 
defense  only,  that  he  returned  to  get  his 
coat  from  the  car  where  deceased  was  sleep- 
ing, that  deceased  attempted  to  shoot  him, 
and  that  he  struck  with  the  knife  in  neces- 
sary self-defense.  If  thls'  story  had  been 
accepted  by  the  jury,  a  different  verdict  would 
have  been  commanded;  but  In  the  light  of 
all  the  surrounding  facte  and  circumstances 
the  Jury  were  at  liberty  to  discredit  bis  testi- 
mony, whlcA  they  must  have  done. 

Instruction  1  is  quoted  from  an  opinion  In 
Lawson  v.  State,  171  Ind.  431,  S«  N.  IS.  974, 
but  does  not  include  the  context  which  makes 
the  observation  of  the  court  pertinent  to  the 
facts  of  that  particular  case. 

[4,  f]  3.  The  meaning  of  instruction  2  Is 
not  very  clear.  The  word  "proor*  is  evl- 
dently  used  as  aynoDymoua  with  "evidence," 


and,  80  en4>loyed,  the  error  is  apparent  at 
a  glance.  Assume  that  one  witness  for  the 
state  testiflea  to  facta  wfal<^  tend  to  mitigate. 
Justify,  or  excuse,  while  all  the  other  evi- 
dence tends  to  the  contrary  conclusion,  the 
defendant  Is  not  entitled,  to  his  discharge  be- 
cause of  this  fact,  bat  It  still  remains  for  the 
Jury  to  say  whether,  upon  the  whole  case 
made,  the  state  has  established  the  defend- 
ant's guUt  beyond  a  reasonable  doobt  The 
use  of  the  word  "any"  before  the  word 
"proof"  destrt^a  the  sense,  If  the  Instruc- 
tlon  was  Intended  to  convey  the  Idea  express- 
ed in  section  9282,  Revised  Codes.  In  that 
section  the  word  "proor*  is  used  to  desig- 
nate the  effect  of  all  the  evidence  produced 
by  the  prosecution. 

In  cH-der  to  avail  himself  of  any  affirmative 
defense,  such  as  self-defense,  after  proof  has 
been  made  that  homicide  was  committed  by 
the  defendant,  the  statute  Imposes  upon  htm 
the  burden  of  furnishing  sufficient  evidence 
to  raise  a  reasonable  doubt  of  lils  guilt. 
State  V.  Leakey,  44  Mont  354,  120  Pac  234. 
If  the  effect  of  the  evidence  offered  by  the 
state  Is  to  show,  or  tend  to  sbow,  mlUga- 
tlon,  Justiflcation,  or  excuse — In  other  words, 
If  the  state  makes  out  the  defense  for  him 
by  raising  a  reasonable  doubt  of  his  guilt — 
tbe  defendant  may  avail  hlmeelf  of  his  af- 
firmative defense  without  proof  on  his  part 
This  is  tbe  meaning  of  section  6282  above, 
and  this  analysis  is  sufficient  to  disclose  the 
error  in  the  offered  instruction. 

[6]  The  court  gave  in  <mft  instructloa  the 
text  of  section  9282,  and  farther  infcwmed 
the  Jury,  in  tbe  lioiguage  of  section  8S0S, 
Revised  Codes,  that: 

"The  homicide  appearing  to  be  justifiable  or 
excusable,  tiie  perwm  chaned  most  upon  his 
trial,  be  fully  acqoittad  and  discharged.^' 

If  the  defendant  desired  that  these  provi- 
sions be  amplified  by  a  further  statement 
defining  accurately  tbe  quantum  of  proof  re- 
quired as  indicated  by  this  court  in  numer- 
ous decisions  (State  v.  Peel,  23  Mont  3S8. 
09  Pac.  169,  76  Am.  St  Rep.  629;  State  v. 
Felker,  27  Mont  451,  71  P&c  668;  State 
V.  Orean,  43  Mont  47, 114  Paa  608,  Ann.  Cas. 
19120,  424),  it  was  incumbent  upon  him  to 
tender  an  instruction  stating  the  rule  (State 
v.  Gordon,  36  Mont  458,  90  Pac.  173 ;  State 
V.  Tracey,  36  Mont  662,  90  Pac  791).  By  his 
failure  to  offer  such  an  Instruction  he  Is  pre- 
cluded now  from  complaining  of  the  instruc- 
tions which  follow  the  language  of  the  stat- 
ute and  are  not  Inherently  erroneous. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BUANTLX,  a  J.,  and  SANNEB,  J.,  con- 
cur. 
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STOCKMEN'S  NAT.  BANK  OF  BT.  BEN- 
TON t.  HOFEIJ>T  et  al.  CNO.S803.) 

(Supreme  Court  of  llonttaa.   Not.  Vi,  1917.) 

1.  MOBTOAGBS  «=»151^)— PbiOBITT  OF  JnDG- 
MENT  IiIBN— FBIOB  EQUITABU:  TITLES. 

The  lien  o£  a  judgment  yields  to  equitable 
right  ia  a  prior  mortgagee  to  a  lien  on  land 
left  oat  oC  the  mortgage  through  mutual  mistake. 

2.  Attaohuent  «=>5S— Public  Lands— Lien, 

An  attachment  on  a  deaert  claim  before  the 
entryman  has  complied  with  all  the  preliminary 
acta  prescribed  by  law  for  the  acqaieitica)  of 
title  thereto  creates  no  valid  lien  on  the  entry* 
man'a  inchoate  right  or  after  title  is  acquired. 

3.  PuBuc  Lands  ^135(1)— Inchoate  Right 
ov  Entbtuan. 

Under  Act  Cong.  March  28,  1908,  c.  112.  { 
2,  85  Stat  52  (U.  S.  Comp.  St.  1916.  {  4682), 
concerning  desert  lands,  and  proriding  no  as- 
signment of  any  entry  thereof  made  for  the  ben- 
efit  of  any  corporation,  or  association,  shall  be 
authorized  a  corporatioD  cannot  become  an  as- 
signee  by  operatfon  of  law  as  a  creditor  of  an 
entryman. 

Appeal  from  District  Court,  Blaine  Coun- 
ty; John  A.  Matthews,  Judge. 

Action  to  foreclose  a  mortgage,  by  the 
Stockmen's  National  Bank  of  Ft.  Benton, 
a  corporation,  against  Herman  H.  Hofeldt, 
Editb  J.  Hofeldt,  George  W.  Duffield,  Mmma 
Duffield,  and  the  Bogy  Mercantile  Company, 
a  corporation.  From  a  judgment  and  decree 
giving  preference  to  a  lien  of  tbe  Mercantile 
Company,  the  plaintiff  appealo.  Modified 
and  affirmed. 

Stranaban  &  Stranaban,  of  Havre,  tor 
appelant  B.  B.  O'Keefe,  of  Clilnoolt,  for 
respondent. 

WOKD,  District  Judga  Plaintiff  and  ap* 
pellant  brought  this  action  to  fbredoae  a 
number  of  mortgagee,  only  <me  ot  which  la 
material  to  a  consideration  of  the  qaestions 
presented  on  this  appeaL 

Prior  to  the  lOth  day  of  May,  1911,  Edith 
J.  Hofeldt  had  entered  as  a  desert  claim 
certain  lands  In  Cboteau  county,  particular- 
ly described  in  the  pleadings.  On  May  10, 
1911,  the  defendant  Bogy  Mercantile  Com- 
pany, a  corporation,  commenced  an  action 
against  the  defendants  Herman  H.  and  Edith 
J.  Hofeldt,  in  the  district  court  of  Choteau 
county,  and  caused  a  writ  of  attachment, 
issued  in  said  cause,  to  be  levied  upon  said 
desert  land  entry  of  the  defendant  Edith  J. 
Hofeldt  on  June  21,  1911.  On  October  5, 
1911,  judgment  by  default  in  the  sum  of  $2,- 
451.S8  was  entered  against  the  defendants 
in  said  action.  Execution  Issued  on  said 
judgment.  On  the  9th  of  Etecember,  1911, 
said  desert  entry  was  sold  to  the  defendant 
Bogy  Mercantile  Company  and  a  sheriff's 
certificate  of  sale  Issued  therefor.  Said 
property  was  not  redeemed  within  the  time 
allowed  by  law,  and  on  December  20,  1912, 
the  defendant  Bogy  Mercantile  Company  re- 
ceived a  sheriff's  deed  for  said  property. 
This  deed  was  never  recorded.   On  August 


19, 1911,  the  defendant  Edith  3.  Hofeldt  made 
her  final  proof  on  her  deaeH  claim.  On  the 
same  day  said  dtfendant,  by  way  of  further 
security  for  her  indebtedness  to  plaintiff 
theretofore  exLatlng,  executed  a  mortgage 
to  plaintiff  which  was  intended  to  include 
all  of  said  desert  land  entry;  but,  as  the 
court  found,  there  was  omitted  from  said 
mortgage,  by  the  mutual  mlstalce  of  both 
parties,  '^lot  2,  section  7,  townsMp  28  north, 
range  19  east."  On  November  16,  1911,  the 
defendant  Edith  J.  Hofeldt  encnted  and  de* 
livered  to  plaintiff  a  new  mortgage,  cover- 
ing said  lot  No.  2  so  omitted  from  her  said 
mortgage  of  August  19,  1911.  Finding  of 
fact  No.  4  is  as  fbllows: 

"That  said  mistake  was  tbe  mutnal  mistake 
of  the  parties,  and  the  property  described  In  the 
last-mentioned  mortgage  was  the  land  embraced 
within  the  Edith  J.  Hofeldt  desert  entry." 

The  court  further  found  that: 

"As  between  said  defendant  Hofeldt  and  this 

ElaintifF,  said  mortgage  (on  aaid  lot  2)  was  a 
en  against  said  property,  bat  not  a  valid  lien 
against  said  property,  as  against  attachment 
creditors,  or  a  judgment  secured  in  good  faith  on 
a  valid  existing  debt  against  said  Hofddt,  prior 
to  November  16,  1911,  the  date  at  said  correc- 
tion mortgage." 

The  court  further  f6and  fbat  prior  and 
up  to  the  19th  day  of  August,  1911,  the  title 
to  the  lands  embraced  within  th^  desert  entry 
of  said  Edith  J.  Hofeldt  was  in  the  govern- 
ment of  the  United  States,  and  that  the  at- 
tachment levied  in  the  action  of  the  Bogy 
Mercantile  Company  against  the  defendant 
Hofeldt  was  of  no  effect,  but  that  the  Judg>- 
ment  of  said  Bogy  Mercantile  Company 
against  Hofeldt  of  October  5,  1911,  was  a 
valid  Uen  against  said  lot  2,  of  said  sec- 
tion 7.  and  that  tbe  aherUTs  deed  for  said 
land  to  said  company  was  a  valid  deed. 
From  a  judgment  and  decree  giving  prefer- 
ence to  tbe  lien  of  the  Judgment  of  October 
5,  1911,  In  favor  of  the  defendant  Bogy  Mer- 
cantile Company  as  against  the  corrected 
mortgage  to  plaintiff  of  Noyember  6,  1911* 
the  plaintiff  has  appealed. 

In  his  brief,  couns^  for  the  defendant 
and  respondent  Bogy  Mercantile  Company 
takes  the  position  that  the  court  below  was 
correct  In  holding  that  the  Uen  of  the  judg- 
ment of  October  6, 1911,  was  valid  as  against 
the  corrected  mortgage  to  the  aj^llant,  ex- 
ecuted and  delivered  November  16,  1911,  but 
that  tbe  court  erred  In  Its  findings  and  con- 
clusions upon  which  said  judgment  rests. 
Counsel  for  respondent  now  contends  that 
the  trial  court  erroneously  found  that  the  at- 
tachment lien  of  the  defendant  Bogy  Mercan- 
tile Company  was  without  effect,  for  that 
the  legal  title  to  the  lands  involved  was,  at 
tbe  time  of  the  attachment,  iu  tbe  United 
States.  The  main  contention  and  argument 
of  counsel  for  respondent  is  that  said  attach- 
ment was  valid  as  of  tbe  date  it  was  made; 
that  by  It,  respondent  obtained  a  lien  prior 
to  any  mortgage  Hen  of  appellant  upon  said 
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desert  claim,  and  that  uptm  this  theory,  and 
for  this  reason,  the  Jndgmoit  appealed  from 
should  he  uphdd. 

fl.l}  nds  court  Is  of  <vlnloi^  the 
Judi^nent  on  zeriev  cannot  stand.  Under 
ttie  Acta,  the  conrt  vas  In  error  in  holdiDe 
that  the  judgment  wUch  reqxmdent  obtain- 
ed against  tile  defendant  Hoffeldt  on  October 
5.  1911,  to<Hc  {neoedence  of  the  mortgage  to 
apiwllant  of  August  19,  Ull,  as  owrected  on 
November  16th  of  tbe  same  year.  The  lien 
of  a  Judgmut  Is  a  genend  lien  and  must 
yidd  to  aU  prior  eqidtatde  titles  in  others. 
Bockef^ler  t.  DeUinger,  22  Hont  418.  56 
Pac.  SS2t  74  Am.  St  Rep.  618 ;  Pomeroy's  Bq. 
Juris.  I  T2L  Counsel  for  respondent  does 
not  contend  otherwise.  Nor  can  the  Judg- 
ment be  upheld  up<m  the  theory  tha.t  OkB 
attndiment  levied  iq>on  the  lands  embraced 
within  the  desert  entry  created  a  valid  lien, 
etmtrary  to  the  express  finding  of  the  conrt 
below. 

Pxior  to  the  time  when  the  defendant 
BUth  J.  HoCbldt  made  full  payment  for  the 
land  included  within  her  desert  entry,  and 
compiled  wltti  all  the  preliminary  acts  pre- 
scribed by  law  for  the  acquisition  of  title 
thereto,  she  had  no  vested  Interest  in  the 
lands  occupied  by  her.  Until  she  made  final 
proot  she  had  but  an  Inchoate  zUCht  which 
would  ripen  Into  a  complete  equitable  title 
when  she  had  paid  the  full  purchase  price 
therefor,  and  had  performed  all  the  oondl- 
tions  requisite  to  entitle  her  to  a  patent.  Up 
to  the  time  when  her  right  to  a  patent  be- 
came a  vested  right,  the  power  of  disposing 
of  said  lands  was  in  the  United  States,  and 
this  right  could  not  be  limited  by  any  action 
or  proceeding  of  third  parties. 

No  case  has  been  cited  holding  that  an  at- 
tachment lies  against  an  Inchoate  right  of  an 
occupant  of  public  lands.  By  way  of  analo- 
gy, attention  Is  directed  to  the  fact  Oiat  the 
laws  of  this  state,  with  reference  to  tbe  taxa- 
tion of  prcperty,  are  broad  and  comprehen- 
sive. As  to  them,  this  court  has  held  that 
before  public  land  In  the  possession  of  an 
occupant  thereof  "can  be  taxed  by  the  state 
as  the  property  of  the  beneficial  owner,  a 
perfect  equitable  title  must  be  vested,  and 
tbe  consideration  fully  paid  to  tbe  United 
States."  Johnson  v.  County  of  Lincoln,  SO 
Mont  253,  146  Pac.  471. 

[3]  If  the  defendant  Bogy  Mercantile  Com- 
pany can  be  said  to  be  an  assignee  of  the  de- 
fendant Edith  J.  Hofeidt.  It  must  be  an  as- 
signee by  operation  of  law.  But  tUs  cannot 
be,  for  the  act  of  Congress  of  March  28, 1906, 
I  2  (U.  S.  Comp.  St  1916,  {  46S2),  concerning 
desert  lands,  provides  that  "no  assignment  of 
an  entry"  thereof  made  "to  or  for  the  benefit 
of  any  ccnrporatlon  or  association  shall  be 
autiiorized  or  recognized."  Our  conclusion  Is 
that  neither  by  the  attadmient  of  June  21, 
1911,  nor  by  the  Judgment  of  October  6, 1911, 
did  tbe  def«idant  Bogy  Mercantile  Company 


acquire  any  il^ts  tn  or  to  the  desert  entry 
of  the  defendant  Sdith  J.  H(^eldt  prior  or 
superior  to  the  lien  of  the  mortgage  of  the 
plaintiff  thereon. 

This  cause  Is  remanded  to  the  district 
conrt,  with  dlrectlMiB  to  modify  the  Judgment 
heretai,  so  as  to  establish  the  priority  of 
plaintUTs  mortgage  on  lot  2  of  section  7,  In 
township  28  north,  range  19  east,  in  Blaine 
county,  Mont.,  over  any  interest  or  clfdm  of 
the  defenflant  Bogy  Mercantile  Cnnpany  to 
said  land;  to  Include  said  lot  2  in  the  order 
of  foreclosure,  and  direct  foreclosure  of  the 
mortgage  on  said  lot  2.  together  vrith  Uie 
other  lands  mentioned  in  said  judgment,  and 
when  so  modified,  the  judgment  will  stand 
affirmed.  The  plaintiff  and  appellant  wlU 
recover  its  costs  of  this  appeal  as  urainst 
the  defendant  Bogy  Mercantile  C<»npauy. 

Remanded,  with  directions. 

SANNEOl  and  HOLLOW  AT,  J3^  omcur. 
BRANTLT,  a  J.,  not  sitting. 


ROBERTS  V.  SINNOTTi    (No.  3739.) 

(Supreme  Court  of  BAontana.    July  9,  1917. 

On  Motion  for  Behearing,  Dec.  12,  1917.) 

1.  Appeai.  Ann  Ebbob  «»631,  632— Scope  — 
Becobd. 

Laws  1916,  c.  149,  stating  the  requisites  of 
the  record  on  appeal  by  judgment  roll  and  tran- 
script, does  not  conflict  widi  any  rules  of  tbe  Su- 
preme Court  as  to  service  and  printing  of  the 
transcript  on  appeal. 

2.  Appeal'  ANn  Esbob  4ss>597C1)  —  Scom  — 
Rkcokd. 

Laws  1916,  c.  149,  f  2,  providing  for  certifi- 
cation of  the  stenograpner'g  transcnpt,  but  pro- 
riding  further  that  the  apjpellant  ia  not  relieved 
from  having  such  transcript  printed  as  part  of 
the  transcnpt  on  appeal  when  requisite  for  the 
purpose  of  his  appeal,  requires  evidence  requisite 
for  the  purposes  of  the  appeal  to  be  Incorporated 
in  the  transcript  on  app^l,  which  under  court 
rales  must  be  served  on  the  respondent. 

3.  Appeal  aw d  Ebbob  «=»606  —  Scopb  —  Rec- 

OBD. 

While  B  transcript  on  appeal  may  consist 
of  more  than  one  volume,  it  must  be  made  ap  as 
provided  by  lew. 

4.  Appeai.  and  Ebbob  «=>690(4)  —  Scopb  — 
Recobd. 

Assignments  of  error  to  admission  and  ex- 
clusion of  evidence  cannot  be  considered  on  ap- 
peal, where  the  evidence  requisite  for  the^  cou' 
sideration  is  not  in  the  transcript  on  appeal. 

5.  Appeal  and  EhBOB  4s»703  —  Scofk  —  Rbc- 

OBD. 

An  assignment  of  error  to  refusal  of  instruc- 
tion cannot  be  considered,  if  Uie  instruction  is 
not  identified  op  otherwise  presented  as  required 
by  Rev.  Codes,  6  6746,  providing  that  no  cause 
shall  be  reversed  for  error  in  Instructions  not 
spedflcally  pointed  out  and  excepted  to,  and  the 
error  and  exceptions  incorporated  in  the  bill  of 
exceptimia  or  statement  of  the  case. 

6.  Appeal  and  Ebbob  ^3»7O0(4)  —  Soopb  — 
Bbcobu. 

Assignment  of  error  to  refusal  of  new  trial 
cannot  be  sustained,  if  no  errors  are  apparent  in 
the  judgment  roll,  and  the  evidence  is  not  in 
the  transcript  on  appeal,  ss  required  by  Iaws 
1915,  c.  149. 
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On  Motion  for  Rehearing. 

7.  Appbax.  aud  Bbbob  «s9071(1)  —  Soon  — 

Becord. 

Laws  191G,  c.  149,  stating  the  requisites  of 
the  record  on  appeal  by  judgment  roll  and  tran- 
Bcript,  does  not  alter  the  canons  of  judgment,  but 
the  court  is  still  to  determine  whether  reversible 
error  occurred,  whether  the  evidence  supports 
the  verdict,  and  whether  the  Judgment  is  accord- 
ing to  law. 

&  Appeal  and  Ebbob  4C=>608(1)  —  Scope  — 
Rkoobd. 

If  appeal  under  such  statute  is  fropi  a  judg- 
moit,  and  raises  only  errors  of  law  appearing 
on  the  face  of  the  judgment  roll,  the  appellant 
may  rest  upon  the  judgment  roll  submitted  as  his 
transcript ;  but  his  adversary  may  bring  up  the 
stenographer's  report  of  the  trial  to  show  that, 
notwithstanding  appearances,  the  assigned  errors 
were  in  reality  of  no  substantial  consequence. 

9.  Appeal  and  Ebbob  ^=>5g7(l)  —  Scope  — 
Recobd. 

If  appeal  under  such  statute  is  from  an  or- 
der refusing  a  new  trial,  urging  errors  of  law  oc- 
curring at  tbe  trial,  the  appeUant  will  propose 
for  his  transcript  not  only  the  judgment  roll  and 
his  settled  bill  of  exceptions,  if  there  be  one, 
but  also  any  other  proceedings,  including  such 
parts  of  tbe  stenographic  record  as  be  thinks 
proper  or  necessary,  and  his  adversary  must  pro- 
pose, and  have  incorporated  in  tbe  transcript, 
such  additional  matters  as  he  thinks  necessary  to 
show  that  the  supposed  errors  were  cured,  cor- 
rected, or  inconsequential. 

10.  Appeal  and  Ebeob  ^9097(1)  —  Soofb  ~ 
Bbcobd. 

If  appeal  nnder  such  statute  seeks  to  present 
the  insamciency  of  the  evidence,  it  win  be  nec- 
estary  to  inoorpOTate  all  the  evidence  in  the 
transcript  cm  appeaL 

11.  Appeal  and  Ebbob  «=»597(1)  —  Scope  — 
Becobd. 

If  on  appeal  under  snch  statute  a  question 
arises,  tooching  the  accuracy  of  any  paper  or 
document  set  out  in  the  transcript,  the  onginal, 
if  not  a  part  of  the  jui^ment  roll,  may  be 
brought  up  by  either  party  or,  if  a  part  of  the 
judgment  roU,  by  the  Supreme  Court ;  and  when 
there  is  a  doubt  io  the  mind  of  the  court  as  to 
whether  the  transcript  is  accurate  or  ample,  or 
whether  any  error  was  substantial  or  has  been 
compensated,  the  court  may  resort  to  the  steno- 
graphic record,  it  brought  up,  to  set  that  doubt 
at  rwt 

12.  Appbai.  and  Bbbok  4s»699(1)  —  Scope  — 
Recobd. 

Laws  1916,  c:  ISO,  providing  that  every  rul- 
ing or  order  is  to  be  deemed  excepted  to,  bat 
tiiat  Rev.  Codes,  |  67^  shall  not  be  affected 
thereby,  does  not  render  it  onnecessary  to  follow 
procedure  of  Rev.  Codes,  }  6740,  to  secure  reriew 
of  order  refoslng  instruction. 

HoUoway*  3^  dissenting. 

Appeal  from  District  Court,  Jefferson 
Goiin^ ;  J.  B.  Mcdernav,  lodge. 

Action  by  Paul  P.  Roberts  against  Clar- 
ence  0.  SlDnott  Judgment  tor  plalntiif  and 
moUon  fbr  new  trial  overruled,  ■  and  defend- 
ant appeals.  Affirmed.  On  motion  for  re- 
bearing.  Order  for  affirmance  vacated  on 
CDDdltion. 

Day  &  Mapes,  of  Helena,  for  appellant 
Kelly  A  Kelly,  of  Boulder,  for  respix^ent. 

POORMAN,  District  Jn^ce.  Tbls  Is  an  ap- 
peal from  Uie  judgment  in  favor  of  tbe  plaln- 
tUf  and  from  an  order  overruling  defendant's 
motion  for  a  new  triaL   Tbe  actl(A  Is  to 


foreclose  a  meduudc's  lien  and  to  obtain 
judgnifflit  against  d^endant  for  an  alleged 
balance  claimed  to  be  due  upon  certain  con- 
tracts for  tbe  coDstmcdon  by  plaintiff,  for 
defendant,  of  a  dwelling  bouse.  The  case 
was  tried  to  a  Jury  and  a  Terdlct  zetnmed  la 
favor  of  plaintiff. 

The  notice  of  Intention  to  move  for  a  new 
trial  specifies  as  the  grounds  tbereof:  (a) 
Insufficiency  of  tbe  evld^ice;  (b)  tbat  the 
verdict  is  against  law ;  (c)  errora  in  law  oc- 
curring at  tbe  trial,  etc.  The  errors  assign- 
ed on  this  appeal  relate  to  (1)  tbe  admission 
of  evidence  over  defendant's  objection;  (2) 
striking  out  of  evidmce.  over  objection  of 
def^dant;  (3)  refusal  to  give  def^danfs 
instructi(Hi  No.  14;  (4)  error  In  overruling 
defendant's  motion  for  a  new  trlaL 

It  Is  maintained  by  appeUant  that  the  ap- 
peal Is  taken  under  the  provisions  of  chap- 
ter 149  of  the  Laws  of  the  Fourteenth  Legis- 
lative Assembly.  The  respondent  maintains 
that  the  Judgment  appealed  from  should  be 
affirmed  or  the.  appeal  dismissed,  for  the 
reason  tbat  tbe  record  presrated  is  not  suf- 
ficient to  wable  the  court  to  consider  any 
of  the  errors  assigned. 

It  is  disclosed  by  tbe  record  that  on  the 
10th  day  of  July,  1916,  appellant  served  no- 
tice on  the  respondent  that  he  desired  to 
Incorporate  in  his  transcript  all  of  the  ste- 
nographer's notes  of  the  testimony  taken  on 
the  trial,  and  that  be  would  also  require  the 
clerk  to  certl^  to  tbe  Supreme  Court  the 
original  nblblts  on  file  in  the  case,  "and  tbat 
these  documents  and  ezbibtts  will  be  used  on 
tbe  appeal,  instead  of  tbe  bill  of  exceptions 
or  statement  pursuant  to  tbe  provlBlons  of 
dbapter  1^  of  the  Laws  of  the  Fourteenth 
LeglslatiTe  Assembly." 

On  the  10th  day  of  St^^jeaba,  IdlS,  the 
"transcript  on  appeal"  was  died  In  tbe  Sn- 
preme  Court,  and  the  same  was  within  tbe 
time  required  served  vpoa  tbe  attorneys  for 
tbe  raqxmdent.  This  transcript  aa  appeal 
contains  the  judgment  roll  and  some  other 
papers,  but  does  not  contain  any  of  the  tes- 
timony In  tbe  case.  Tbo  tnuucript  was 
printed.  A  transcript  of  tbe  evldmoe  was 
made  by  tbe  stenographer,  whUA  was,  on 
August  81, 1915,  agreed  to  by  tbe  counsel  tor 
an^ant  and  levondrait  as  oorrect  Tbls 
stenographer's  transcript  was  not  printed, 
and  never  was  served  npm  tiw  counsel  fOr 
resp<Hident,  but  was  filed  In  this  court  on 
S^tember  10,  191fi.  There  Is  not  any  rec- 
ord of  mpellant's  proposed  instruction  Na 
14  except  the  &ct  tbat  there  vffpeaxa  in  tbe 
tronsoipt  on  appeal  an  Instruction  bearing 
that  number,  and  there  Is  not  any  record 
that  the  same  ever  was  presented  to  the  dis- 
trict court  <w  was  ever  passed  npcm  by  tbat 
court  There  Is  not  any  doubt  cl  tbe  Insuf- 
fldency  of  this  recm^  under  the  statute  and 
the  rules  relating  to  appeals,  unless  the  same 
is  made  sufficient  by  tlie  provlsbms  of  tJie 
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law  above  leflerred  to  (duiiter  149;  lAtti  of 

1915). 

.  Section  1  of  this  law  prorides: 

"All  pleadings,  docket  entrieB,  minate  entries, 
iDdgmenti.  all  the  miButes  of  the  trial  coart,  in- 
cla£nK  all  papers  aod  filea,  all  testimooy,  exhib- 
its and  other  evidence,  whether  settled  in  a  bill 
of  exceptions  or  statement  of  the  case  or  not, 
shall  be  deemed  to  be  bronght  ap  by  an  appeal 
and  to  be  subject  to  review,  and  to  be  deemed 
Mirt  of  tiw  record  on  appeal  in  all  cases.  *  *  * 
The  Sapreme  Court  may  ordain  rules  to  regulate 
the  manner  in  which  any  such  papers  may  be 
brought  np.  In  the  absence  of  each  rules,  .the 
Allowing  procedure  nay  bo  floUowed." 

It  to  tben  provided  tbat  It  tlie  appelant 
desires  to  incorporate  in  his  transcript  all  or 
any  part  of  the  stenographer's  notes  or  tran- 
script, or  any  paper  not  appearing  In  the 
Judgment  roll,  or  any  bill  of  exceptions  or 
stutem^t  of  the  case,  he  shall  Ale  and  serve 
a  praecipe,  stating  what  papers  and  what,  if 
any,  part  of  the  stenographer's  notes  or  tran- 
script he  desires  to  have  Incorporated  In  the 
transcript  on  appeal.  The  re^ondent  may 
th^  serve  and  file  a  pneclpe,  stating  what 
additional  matters  or  other  evidence  he  de- 
sires to  have  Incorporated  In  the  transcript 
The  transcript  shall  then  be  composed  of  the 
matters  so  designated,  and  of  the  Judgment 
rolL 

[1]  The  Supreme  Court  has  not,  since  the 
oiactmcait  oC  ttUa  diapter.  ordained  any  rules 
rttiatlDC  to  vipeals;  nor  does  the  statnte  con- 
flict wUb.  tiie  rules  of  court  theretofore  ex- 
Istlnc  rdatliig  to  the  aervloe  and  printing  of 
tnunacitpcs  tm  aixwal.  Section  2  of  tiie  act 
makes  provision  for  "a  stenographer's  tran- 
script," and  cootaina  statements  to  the  effect 
tl&at  the  said  stenographer's  transcript,  when 
authenticated  as  required  by  the  act,  may  be 
filed  with  tbe  clerk  of  the  Supreme  Goort, 
"and  shall  then  be  deemed  to  be  before  the 
Sapreme  Court  for  all  purposes  ot  Qie  ap- 
peal," ete. 

ateiiofraidier*s  transcript  may  be  re- 
Csrced  to  by  tbe  Supreme  Court  for  the  decision 
of  any  matter  before  the  court,  including  ques- 
tions of  the  sufficiency  of  tbe  evidence,  and  re- 
nuding  the  settlement  of  Instructions,  as  fully  as 
if  it  had  been  [made  a]  part  of  a  bill  of  excep- 
tions or  statement  of  the  case,  as  well  as  to  sup- 
plement tbe  record  or  correct  any  ioaufficiency 
or  defect  therein.  This  provision,  however,  shall 
not  be  constmed  as  relieving  the  appellant  from 
having  tile  same  jvinted  as  a  part  of  the  tran- 
script on  appeal,  when  requisite  for  tbe  purpose 
of  his  appeal,  nor  relieve  tbe  respondent  from 
the  necessity  of  specifying  in  his  precipe  what, 
if  any,  parts  or  additional  parts  of  such  ste- 
nographer's transcr^t  ht  desires  Incorporated  In 
the  transcript  on  appeal  by  the  clerk  of  the  dis- 
trict court.'' 

Seetlmi  1  of  tiie  act  rdates  to  tiie  "tran- 
script on  appeal,"  wUdi,  under  the  rules  of 
this  court,  must  be  served  ca  the  adverse  par- 
ty; and  sectim  2  rdates  to  the  "stenogra- 
pher's transcript,"  and  not  any  provision  is 
made,  either  In  the  act  or  In  the  rules  of  the 
court,  for  its  service.  Section  1  gives  direc- 
ti<Hi  as  to  what  papers  may  be  Included  In  the 
transortpt,  and  qwdfldally  provides  that,  if 


any  parts  of  the  stenographer's  notes  are  re- 
quired to  be  Incorporated,  tbe  same  must  be 
q;>eclfled  In  the  praecipe. 

[2, 1]  Section  2  gives  authority  tor  the  fll- 
ing  of  the  stenographer's  transcript,  and 
specially  provides  that  this  provision  shall 
not  be  constmed  as  relieving  tbe  appellant 
from  having  the  same  Incorporated  as  a  part 
of  his  transcript  an.  appeal.  Whatever  elae 
this  section  2  may  mean.  It  certainly  does 
mean  that  the  evidence  "requisite  for  the 
purposes  of"  tiie  appeal  should  be  "incorpo- 
rated In  the  transcript  on  appeal,"  and  under 
the  rules  of  tills  court  such  transcript  most 
be  served  on  the  respmdoit  A  transcript, 
it  is  true,  may  consist  of  more  than  one  vol- 
ume, but  It  must  be  made  up  as  provided  by 
law. 

[4]  Appellant's  assignments  of  error  Nos. 
1  and  2,  relating  to  the  admission  and  exclu- 
sion of  evidence,  cannot  be  comddered  for  the 
reasMi  that  the  evidence  requisite  for  thdr 
consideration  Is  not  In  the  transcript  on  ap- 
peal. 

[I]  Assignment  No.  3,  relating  to  defend- 
ant's proposed  Instruction  No.  14,  cannot  be 
considered  for  the  reason  that  said  Instruc- 
tion is  not  Identified  or  presented  la  the  man- 
ner commanded  by  the  stetute  (section  6746, 
Revised  Codes).  Robinson  v.  Htiena  L.  ft  Ry> 
Co..  88  ACont  222,  09  Pac.  8S7. 

[•1  Assignment  No.  4,  relating  to  the  order 
overruling  defoidant's  motion  for  a  new  trial, 
cannot  be  sustained  for  the  reason  that  no- 
etras  are  aKxm&t  In  the  Judgment  roU,  and 
the  evidence  Is  not  In  the  transcript  on  ap- 
peal as  required  by  said  chapter  149. 

The  Judgment  and  order  appealed  from  are- 
affirmed. 

Affirmed. 

SANNBR  and  HOIiLOWAT,  JJ.,  onumr. 
BRANTLT,  <X  J.,  being  abMnI;  did  not  bear 
the  argument,  and  takes  no  part  In  tbe  tore- 
going  decision. 

On  Motion  for  Rehearing. 

SANNGR,  J.  Further  consideration  of  thls- 
case  on  motion  for  rehearing  convinces  us- 
that,  while  the  conclusloDS  announced  touch- 
ing the  meaning  of  chapter  149,  Session  Laws 
of  1915,  are  correct  so  far  as  they  go,  the 
final  ordw  of  afflrmance  Is  too  drastic.  The- 
ax^>eal8  were  sought  to  be  taken  under  the 
provi8l<ns  of  thst  act,  and  It  Is  confessed  by 
tibe  opinion  Itsd^  as  well  as  ganerftlly  no- 
torious, that  tbe  act  is  not  easy  to  construe,. 
Being  on  tlie  statute  booki^  however,  the  ap- 
pellant was  entitied  to  follow  It  If  he  could,, 
and  he  oni^t  not  to  be  derived  of  a  hearing 
on  the  merits  merely  because  he  has  foiled 
to  properly  apply  It  at  the  first  attempt  We- 
bave  been  doubtful  and  hesitant  ourselves,, 
and  the  appellant's  perplexities  are  aj^^arent- 
ly  not  different  from  ours.  For  these  reasons. 
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we  bare  dedded  to  vacate  tbe  order  of  af- 
firmaiice  and  to  hear  the  appeala,  provided 
the  appellant  shall  within  30  days  hereafter 
serve  and  file  such  a  transcript  as  tlie  act 
reqnirea.  Tliat  he  may  do  this,  and  for  the 
Informatlcm  of  litigants  generally  we  pto- 
ceed  to  state  what  the  act  means,  according 
to  our  present  understanding  of  it. 

Reduced  to  Its  lowest  tragus,  the  act  pro- 
vides: 

fa)  "All  pleadings,  docket  entries,  minute  en- 
tries, jadcments,  all  the  minates  of  the  trial 
coart,  including  all  papers  and  files,  nil  testimo- 
ny, exhibits  and  other  evidence,  whether  settled 
in  a  bill  of  ^ceptlons  or  statement  ot  the  case 
or  not,  shall  be  cleaned  to  be  broaght  np  by  an 
appeal  and  to  be  snbject  to  review,  and  to  be 
deemed  part  of  the  record  on  appeal  in  all  cases." 

This  is  clear  and  comprehensive.  It  means 
tliat  all  the  proceedings  In  the  court  below 
may  t>e  brought  up  and  submitted  for  consid- 
eration by  either  party  on  any  appeal  what- 
soever. It  is,  and  was  intended  to  be,  a  dis- 
tinct departure  from  the  only  system  thereto- 
fore recognized  whereby  this  court  was  re- 
stricted In  its  investigations  to  what  was 
made  to  appear  upon  the  judgment  roU,  or 
in  a  settled  bill  of  exceptions,  according  to 
the  nature  of  the  appeal. 

(b)  "It  shall  not,  however,  be  necessary  actu- 
ally to  bring  all  such  papers  before  the  Su- 
preme Court,  or  to  print  them;  only  such  as 
may  be  material  or  proper  or  necessary  to  be 
considered  on  the  appeal  need  be  brought  np  or 
printed." 

In  other  words,  although  the  entire  pro- 
ceedings in  the  trial  court  are  "deemed"  be- 
fore the  Supreme  Court,  only  such  of  them 
are  In  reality  ttiere  as  are  actually  brought 
up. 

(c)  "If  the  appellant  desire  to  incorporate  in 
his  transcript  *  *  *  any  paper  or  matter  not 
appearing  in  the  judgment  roll  or  in  a  bill  of  ex- 
ceptions •  •  •  he  shall  serve  •  •  •  and 
file  •  •  •  a  precipe  stating  what  ♦  •  ♦ 
he  desires  to  have  incorporated;  «  *  *  there- 
after   •    •    •    any  other  party  to  the  case 

•  •  •  may  serve  •  •  •  and  file  ♦  •  * 
a  pnedpe  specifrii^  what  other  matters  *  *  * 
he  desires  to  have  incorporated;  •  ♦  •  a 
transcript  of  the  papers  so  designated  *  *  * 
shall  *  *  *  be  deemed  sufficient  for  all  pur- 
jKwes  of  the  appeal.  •  •  ♦  In  case  of  dis- 
agreement between  parties  regarding  the  inser- 
tion of  any  matter  in  the  transcript  or  its  omia- 
■ion,  the  question  •  *  •  gball  be  •  •  * 
aetded  by  the  judge  wlio  tried  the  case  or 

•  •  •  the  Supreme  Court  •  •  •  if  it  shall 
deem  proper." 

The  effect  (tf  this  is  to  reco^ilze  that  the 
formal  and  sufficient  record  may  consist  of 
the  Judgment  roll,  with  or  without  a  settled 
bin  o£  exceptions,  depending  upon  the  char^ 
acter  of  the  appeal ;  to  prescribe  the  method 
by  which  l8  actually  brought  up  to  the  Su- 
preme Court  so  mndi  of  the  proceedings  not 
so  presented  as  may  be  material,  proper  or 
necessary  to  be  c<H)Sldered,  and  to  say  that 
the  matter  so  brought  up,  with  the  Judgment 
roll  or  bill  ot  excepUons  as  the  case  may  l>e 
— ^printed  or  not  as  the  roles  require^-constl- 
tntes  the  formal  xecord  or  transcript  on  ap- 
pesL 


(d)  "In   any   case  where   the  proceedings 

*  *  *  have  been  reported  by  the  official  ste* 
nographer  *  *  *  and  his  notes  shall  have 
beert  transcribed  and  filed  •  •  •  and  •  •  • 
certified  by  the  court  or  judge  as  correct  •  •  • 
or  agreed  to  by  •  •  •  the  attorney  such  tran- 
script may  at  tlie  request  of  either  party  be 
forwarded  to  the  clerk  of  the  Supreme  Court 
with  the  transcript  on  appeal.  •  •  •  Sudi 
stenographer's  transcript  may  be  referred  to  by 
the  Supreme  Court  for  the  deci8i<Hi  of  any  mat- 
ter before  tiie  court  *  *  *  as  fuUy  as  if 
it  had  been  part  of  the  bill  ot  exceptions  •  *  • 
as  well  as  to  supplement  the  reocnrd  or  correct 
any  insuffidency  or  dtfeet  tfaarein.  Ttiis  provi- 
sion, however,  wiall  not  be  construed  as  rdieviug 
the  appellant  from  having  the  same  printed  as 
part  of  the  transcript  on  appeal  when  requisite 
for  the  purposes  of  his  appeal,  nor  relieve  the 
respondent  from  the  necMsity  of  specifying  in 
liis  preedpe  what  if  any  parts  or  additional  parts 
of  such  stenographer's  transcript  be  desires  In- 
corporated in  the  transcript  on  appeal." 

This  means  that,  for  the  InformaUon  ot 
this 'court,  to  be  consulted  or  not  as  the 
court  may  think  propw  or  necessary,  the 
stenographer's  report,  or  any  part  of  it,  may 
be  brought  up  as  matter  collateral  to  the 
transcript  on  appeal.  It  need  not  be  printed 
when  so  brought  np,  but,  though  elUier  party 
may  refer  to  it,  ndther  party  has  any  rl^t 
to  have  it  made  the  basis  ot  decision  unless 
he  has  caused  its  incorporatlmi  in  the  tran- 
script oa  appeaL 

^e)  "In  all  cases  of  insuffidency  of  other  de- 
fectiveness in  the  transcript  or  papers  on  appeal, 
the  appellant  or  other  party  in  interest  may  be 
allowed   to  complete  or  correct  the  same. 

*  *  *  In  an  such  cases,  the  Supreme  Court 
may  impose  such  terms,  costs  or  penalties  upon 
the  party  respondUe  *  *  *  as  to  the  court 
may  seem  proper." 

The  result  ot  this  provldon  is  gretftv 
than  appears  at  first  ^aee,  ttx  it  means  not 
only  what  this  words  imply ;  it  also  removes 
a  barrier  whlcb  has  heretofore  prevented 
this  court  from  authorizing  more  than  mere- 
ly formal  oorrectlona,  or  oorreetiona  result- 
ing from  suggestion  <^  diminution.  03ie  rule 
announced  in  Goraell  et  oL  t.  Uatthewa  et 
al.,  26  Mont.  468,  72  Pbc  976,  and  many  iw 
ceding  cases,  that  this  court  Is  without  juris- 
diction to  hear  Uie  appeal  unless  the  record 
Is  made  up  in  ccanpUance  with  the  provisions 
at  statute  in  ttiat  behalf,  exists  no  lonffu; 
but  any  defect  (v  insuffidency,  short  ot  a 
total  disregard  ot  the  law,  is  now  subject  to 
correction  upon  terms  suitable  to  the  offense. 
This  is  as  it  should  be. 

SommlDg  up  the  whole  act,  tba  general 
purpose  is  apparent  It  is  to  make  it  pos- 
sible for  dther  party  to  show  tiiat  any  given 
appeal  Is  or  is  not  meritorious  and  thus  to 
further  and  extend  the  public  policy  of  this 
state  as  e^ressed  in  secUon  M12,  Revised 
Codes,  and  repeated  decisions  of  this  court. 
In  short,  the  act  is  in  furtherance  of  justice, 
so  far  as  Justice  may  be  done  by  tills  court 
exercising  its  auistttnttwial  fmutitms  ctf  a 
court  of  review. 

[7-11]  It  is  to  be  observed,  however,  that 
while  the  field  of  investigation  is  thus  broad- 
ened, the  canans  ol  judgment  in  any  appeal 


Digitized  by  Google 


Moot) 


MOBTHBRN  PAC.  RT.  OO.  T.  aCUSSBLSHEIiL  OOUNTT 


53 


are  In  no  wise  changed.  We  are  stUl  to 
determine  whether  reverBlble  error  baa  oc- 
curred; whether  the  evidence  Biq)ports  the 
TOTdlct;  whether  the  Judgment  la  In  accord- 
ance with  law.  ReallsslDg  this,  It  Is  not  Im- 
possible to  apply  the  provisions  of  the  act  to 
the  practice.  If,  for  example,  the  appeal  is 
from  a  Jndgmmt  and  raises  only  errors  of 
law  appearing  on  the  face  of  the  judgment 
roll,  the  appellant  may  rest  upon  the  judg- 
ment roll  submitted  as  bis  transcript;  but 
his  adversary  may  bring  up  the  stenogra- 
pher's report  of  the  trial  to  show  that,  not- 
withstanding appearances,  the  assigned  er- 
rors were  in  reality  of  no  substantial  conse- 
quence. If  the  appeal  Is  from  an  order 
refusing  a  new  trial,  urging  errors  of  law  oc- 
curring at  the  trial,  the  appellant  will  pro- 
pose for  his  transcript  not  only  the  judgment 
roll  and  his  settled  bill  of  exceptions,  if 
there  be  one,  but  also  any  other  proceedings 
including  such  parts  of  the  stenc^raphlc  rec- 
ord as  he  thinks  proper  or  necessary,  and  his 
adversary  must  propose  and  have  incorporat- 
ed In  the  transcript  sudi  additional  matters 
as  he  thinks  necessary  to  show  that  the  sup- 
posed errors  were  cured,  corrected  or  incon- 
sequential. If  the  appeal  seeks  to  present  the 
Insufficiency  of  the  evidence,  It  will,  of 
course,  be  necessary  to  Incorporate  all  the 
evldeiioa  In  the  transcztpt  on  aK>eal.  If  on 
any  appeal  a  anestioii  arises  tondilDc  the 
accoracy  of  any  paper  or  document  set  out 
In  the  transcript,  'the  orlglnalt  If  not  a  part 
of  the  judgment  toU,  may  be  brooght  up  by 
either  par^  or,  if  a  lArt  of  the  judgmrat  roll, 
by  the  Supmne  Gom-t;  and  whm  th»e  Is  a 
doubt  in  the  mind  of  tbe  court  as  to  whether 
the  transcript  Is  accurate  or  ample,  or  wheth- 
er any  error  was  substantial  or  has  been 
compensated,  the  court  may  resort  to  the 
Bten(^aphic  record,  if  brou^t  op,  to  set 
that  doubt  at  rest. 

[12]  In  the  present  instance  the  appellant 
assigns  errors  which  do  not  appear  upon  the 
face  of  the  judgment  roU,  and  seeks  to  have 
them  reviewed  on  his  appeal  from  the  order 
denying  him  a  new  trial.  It  Is  manifest 
from  what  Is  said  in  the  original  opinion 
that  he  is  In  no  position  to  do  this  as  his 
transcript  Is  now  constructed :  nor  can  he,  by 
any  effort,  bring  the  supposed  refusal  of  In- 
struction No.  14  before  us.  Neither  In  the 
transcript  on  appeal  nor  in  the  stenographic 
record  is  it  made  to  ap[>ear  that  the  instruc- 
tion was  ever  offered,  or.  If  It  Was  offered, 
what  the  ground  of  objection  was  or  why  It 
was  refused— In  brief,  the  paper  is  In  no  way 
Idmtifled  as  a  part  of  the  proceedings  In  the 
cascw  Connsd  argues  that  snbdivislou  6  of 
section  0746,  Itevlsed  Codes,  baa  been  modi- 
fied by  chapter  130,  I<aws  <a  191S,  and  there- 
fore he  was  not  required  to  identify  or  au- 
thenticate the  iMtiposed  instruction.  Not  <mly 
does  chai^er  135.  Laws  of  iSlS,  contain  no 


such  modlflcatl<n.  but  It  expressly  forfends 
against  any  such  contenttcm. 

The  other  questions  sought  to  be  presented 
here  could  be  considered  If  the  appellant 
should  do  what  he  notified  the  respondent 
he  would  do,  viz.  incorporate  in  h^  tran- 
script on  appeal  the  stenographer's  record, 
and  cause  to  be  certified  to  this  court  the 
original  exhibits  in  the  case;  and  this  he 
must  do  at  his  own  cost  if  he  would  be  fur- 
ther heard. 

Ordered  accordingly. 

BRANTIiT,  a  J.,  concurs.  HOIiLOWAY. 
J.,  dissents. 


NORTHERN  PAC.  RT.  CO.  v.  MUSSEI/- 
SHELL  COUNTY  et  aL    (No.  4029.) 
(Supreme  Court  of  Montana.    July  9,  1917. 
On  Moticm  for  Rehearing,  Dec  12,  1917.) 

1.  Taxation  <8=>63  —  Pbopebtt  Taxable  — 
"Mine." 

Since  a  mine  is  a  metallic  or  nonmetallic 
mineral  deposit  developed  bo  as  to  be  capable 
of  yielding  proceeds,  any  such  deposit  wherever 
found,  and  reitardlesa  of  from  whom  purchased, 
is  a  mine  within  Const,  art  12,  |  3.  providing 
that  all  mines,  after  purchase  from  the  United 
States,  shall  be  taxed  at  the  price  Tiaid  the 
United  States  therefor,  unless  tne  snriace  has 
an  independent  value  for  other  than  mining  por- 
pose& 

[Ed.  Note.— For  other  definitione.  see  Words 
and  Phrases,  First  and  Second  Series,  Mine.] 

2.  Taxation  ®=963  —  Pbopebtt  Taxabu  — 
"Mine." 

Under  Const,  art  12,  |  3,  fKorldiitf  for  tax- 
ation of  mines,  and  that  "the  annnal  net  pro- 
ceeds of  all  mines  and  mining  claims  shall  be 
taxed,"  the  expression  "all  mines"  applies  to 
all  mineral  deposits,  and  puts  them  In  ue  cate- 
gory of  personalty,  so  that  tbey  are  taxable  only 
when  capable  of  yielding  proceeds. 

3.  Taxation  ^ssSO  —  Pbofkbtt  Taxaaxx  — 
"Mines"— REBEBVATioNa 

Where  a  railroad  owning  coal  lands  sold 
them,  reserring  all  minerals  together  with  the 
right  to  use  the  sorface  for  ezplorinR  and  min- 
ing the  minerals,  while  the  mineral  deposit  was 
not,  under  Const,  art  12,  {  3,  as  to  taxing  mines, 
taxable  until  developed  to  vield  nroceeds,  the 
reservation  in  the  deed  of  the  right  to  use  the 
surface  was  an  interest  in  the  land,  subject  to 
tax  under  Const,  art.  12,  S  17,  and  Rev.  Codes, 
ii  2408,  2001,  defining  property. 

4.  Taxation  «s3348— TAiuATioir  ov  Pbopeb- 
tt—Rbsuvations. 

In  such  case,  in  determining  the  value  of  the 
reservation  the  cash  value  of  the  land,  less  the 
mineral  deposit,  is  to  be  ascertained  as  if  the 
entire  estate  was  vested  ta  ttie  grantee,  and  an 
equitable  apportionioait  made  oy  the  assessor 
between  the  grantee  and  the  reserving  grantor. 

5.  Taxation  <®=>752— Iixcoal  Tax— Reheat 
—Injunction. 

Where  grantor  reserved  minerals  and  right 
to  use  surface  in  mining,  but  bad  not  developed 
the  mine,  ho  that  the  tax  on  the  mine  was  ille- 
gal, and  the  amount  dae  on  the  surface  reser- 
vation was  not  assessed  or  determined,  the  gran- 
tor conid  have  injunction  restraining  issuance  of 
deed  to  purchaser  of  mineral  rights  at  tax  sale, 
under  Rev.  Codes,  |  2741,  permitting  such  re- 
lief when  a  tax  is  wholly  or  in  part  Illegal, 
though  he  had  not  paid  the  amount  due  on  the 
Piirfflce  reseM*ation. 


>rer  otber  eases  see  saat  topic  and  KBT-NUMBBR  lo  aU  Ker-Nambered  Dlnsts  and  Indsua 
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On  Motion  for  Rehearinir- 
0.  Taxation  «=>347— Assessmbivt— DimcxrL- 

TT— EVFBOT. 

Difficult  which  may  confront  the  aBseesor 
In  aacertaiQing  the  value  of  property  for  taxa- 
tion can  be  no  bar  to  taxing  such  property. 

7.  TAXATion  c^s»68  —  Pbopektt  Taxable  — 

Under  Const,  art.  12,  |  S,  proridiiv  for  tax- 
ing mines,  all  mineral  deposits,  whether  purchas- 
ed from  the  United  States  or  not,  are  to  be  tax- 
ed as  mines,  any  other  construction  necesearily 
destroying  uniformity  of  taxation,  since  aH 
mines  are  property,  and  all  property  not  exempt 
ia  subject  to  taxation. 

8.  Taxation  «s9fl4S— VALUATXOir  or  Pbofkb- 

TT— Minis. 
Under  Const,  art  12,  {  S,  providing  for  tax- 
ing mines,  all  mines  are  to  be  taxed,  on  tlieir 
annual  net  proceeds,  without  regard  to  source 
of  title  or  whether  the  operator  has  title,  and 
on  their  surface,  if  bought  from  the  United 
States,  at  the  price  paid  therefor,  unless  the 
surface  is  used  and  has  valae  for  purposes  oth- 
er than  mining,  and  If  not  booght  from  the  Unit- 
ed States,  at  tb«  value  of  the  surface,  regardloas 
of  minerals. 

Appeal  from  District  Court,  HusseUbell 
County;  Chas.  L.  Crum,  Judge. 

Injunction  by  the  Northern  Padflc  Ball* 
way  Company  against  Musselshell  County  and 
another.  From  Judgment  denying  writ,  plain- 
tiff aroeals.  Reversed.  On  motion  tor  re- 
hearing. DedsloD  sustained. 

GuuD,  Rasch  A  Hall,  of  Helena,  and  Cluui. 
Donnelly,  of  St.  Paul,  Minn.,  for  appellant. 
W.  W.  Mercer,  of  Roundup,  S.  O.  Ford,  of 
Hdena,  Frank  Woody,  of  Butte,  and  T.  3. 
Wmlata,  ct  Heleoa,  for  respondents. 

BBANTLT.  C.  J.  This  Is  an  appeal  from 
a  Judgment  rendered  and  entered  after  an 
order  sustaining  defendants'  dennurrer  to 
the  complaint  and  denying  plalntltT  an  In- 
junction. The  facts  alleged  as  grounds  tor 
relief  are  these: 

On  August  27,  1808,  the  plaintiff  conveyed 
to  one  Magnus  Llndstrand  section  35,  town- 
ship 8  N.,  range  25  In  Musselshell  coimty, 
reserving  "all  coal  and  iron  upon  or  in  said 
land,  and  also  the  use  of  such  surface  ground 
as  may  be  necessary  for  the  exploring  for  and 
mining  or  otherwise  extracting  and  carrying 
away  the  same."  In  the  year  1913  the  asses- 
sor of  Musselshell  county  assessed  the  reser- 
vation so  made,  for  the  purpose  of  taxation,  at 
a  valuation  of  $18  per  acre,  making  a  total 
valuation  of  the  reservation  for  the  entire  sec- 
tion of  $11,520.  The  amount  of  tax  levied  for 
that  year  was  (276.48.  The  plaintiff  having 
failed  to  make  payment,  the  reserratlon  was 
sold  by  the  treasurer  and  bought  in  for  the 
coimty  in  January,  1914.  For  each  of  the 
years  1914,  1915,  and  1016,  the  reservation 
was  again  assessed  at  the  some  valuation. 
Taxes  were  levied  as  in  1913,  but  were  not 
paid.  The  land  c<mtalns  coal.  This,  however, 
lias  never  been  explored  or  developed,  and,  It 
ia  alleged,  the  quantity.  Quality,  and  value  of 
it  are  speculative  and  matters  of  opinion. 


No  use  «f  the  nirtaee  of  the  land  tor  tli» 
purposes  stated  in  tiie  reserratkm  b«s  erer 
been  made  by  the  plaintiff.   It  Is  alleged: 
"That  the  assessor  in  making  said  assessment 

in  the  year  1018  and  said  other  asnessments  took 
into  consideration  and  fixed  and  determined  the 
valuation  of  such  reservation  on  the  basis  of 
the  quantity  and  Quality  of  the  coal  in  said 
land  and  the  value  thereof  according  to  hfs  opin- 
ion, and  did  value  and  assess  said  coal,  and  said 
taxes  for  which  said  property  was  sold  were  im- 
posed and  levied  upon  said  coal  and  other  prop- 
er^ so  reserved." 

The  defendant  treasurer  of  the  county 
threatens  to  make  and  deliver  to  the  county 
a  tax  deed  conveying  to  it  the  reservation 
including  the  coal.  To  prevent  this  action 
on  his  part,  and  thus  the  casting  of  a  cloud 
upon  plaintiff's  title,  this  action  was  brought 

The  theory  upon  which  the  action  proceeds 
Is  that  the  tax  la  wholly  Illegal,  and  hence 
that  under  the  decision  in  Barnard  Realty 
Co.  V.  City  of  Butte,  50  Mont  169,  145  Pac. 
946,  the  remedy  by  Injunction  is  available^ 
without  auction  and  proof  of  the  fact  that 
an  unsuccessful  application  has  been  made 
for  relief  to  the  board  of  county  conunisslon- 
ers  while  sitting  as  a  board  of  equalization. 
The  inquiry  presented  by  the  appeal  there- 
fore is  whether  the  reserratlon  In  the  deed 
which  includes  only  coal  in  an  undeveloped 
condition  and  not  yet  transformed  Into  a 
mine  Is  a  proper  subject  for  taxation.  The 
same  inquiry  was  before  this  court  la  the 
case  of  Northern  Pac.  Ry.  Co.  v.  MJelde,  4S 
Mont.  287,  137  Fac.  886.  That  this  Is  so  Is 
shown  by  the  statement  In  the  opinion  in 
that  case  of  the  question  to  be  determined  as 
follows: 

"We  are  called  upon  to  determine  whether 
that  which  the  company  reserved  to  itself  iu 
each  of  these  parcels  of  land  constitutes  prop- 
erty which  is  subject  to  taxation." 

■ 

The  reservation  to  which  this  reference 
was  made  included  "all  mineral  of  any  na- 
ture whatsoever"  as  well  as  coal  and  Iron ; 
but  this  fact  does  not  distinguish  It  from  this- 
case.  Neither  is  It  distinguishable  from  this 
case  by  the  fact  that  there  were  therein  con- 
sidered two  reservations,  one  of  which  was 
in  land  assumed  to  contain  coal,  whereas  it 
was  not  known  what  the  contents  of  the  other 
were.  It  was  then  definitely  determined  that 
such  a  reservation  Is  an  interest  In  real  es- 
tate, and  ia  subject  to  taxation.  It  was  also- 
determined  that  the  reservation  is  not  a  mtue- 
nor  a  mining  claim,  within  the  language  em- 
ployed In  section  3  of  article  12  of  the  Consti- 
tution. It  was  held  further  that  the  expres- 
sion "mining  claim,"  as  used  therein,  means 
a  tract  of  land  to  which  the  right  of  posses- 
sion or  title  lias  been  acquired  under  thfr 
laws  of  Congress  providing  for  the  sale  of 
mineral  lands  as  such,  including  coal  lands,- 
and  that  the  term  "mine"  means  a  mining 
property  so  developed  as  to  yield,  or  to  t>e- 
capable  of  ylielding,  a  profit  The  term, 
"mine"  was  thus  construed  as  broad  enougtk 
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to  Indnde  within  its  scope  and  meaaing  axty 
developed  and  produdng  body  of  oxe,  without 
reference  to  how  the  title  to  the  land  In 
which  It  is  found  has  been  aatulred.  The 
langnagn  employed  In  tills  oonnectbm  la  the 
following: 

"The  character  of  l^cislation,  under  which 
title  or  right  of  poeaession  ia  acquired,  Ib  not  a 
ooDtroUins  factor  at  all.  A  mine  upon  a  patent- 
ed homestead  Is  not  len  a  mine  Decinime  title 
from  the  goremment  was  acqalred  nnd^'  laws 
providing  for  the  disposition  of  agricultural 
lands  only ;  and  an  undeveloped  body  of  ore  ia 
not  a  mine,  though  title  to  it  was  secured  under 
tbe  mineral  laws,  bat  it  Is  merely  a  part  of  the 
real  estate  itself.  In  providing  a  fundamental 
law  for  the  new  state,  the  framers  of  our  Con- 
stitution spoke  in  coinprchGDSive  terms ;  but 
we  decline  to  believo  that  they  used  the  word 
'mine*  in  section  S  in  a  sense  which  would  in- 
dade  hidden,  unfcnowDi  or  undeveloped  de- 
posits of  ore  or  coal.  In  that  section  tbey 
spoke  with  reference  to  revenue  and  referred  to 
something  which  would  or  might  produce  rev- 
enne  in  its  preient  state  of  developmenL" 

If  fills  Is  accepted  aa  the  correct  meaning 
of  tbe  tenn.  all  mines  as  dlstlneiddiea  from 
mining  claims,  whererer  they  are  found,  if 
developed,  are  put  In  the  same  class  for  the 
purpose  of  taxatlm.  Nevertheless  we  held, 
not  directly  but  impliedly,  that,  until  devel- 
oped, ore  bodies  underlying  land  obtained 
from  flke  fedoal  goremment  by  grant  or  con- 
veyance under  other  than  the  laws  relating 
to  the  dtepoBttlon  oi  mlnoal  lands  are  an 
element  oC  value  of  the  land,  and  are  to  be 
taxed  as  a  part  of  it  The  final  conclusion 
was  stated  as  follows: 

"In  the  absence  oi  any  allegation  bringing 
either  of  these  rights  [the  two  reservations  un- 
der considerationj  within  the  definition  of  a 
mine,  or  disdosinig  that  they  are,  or  either  of 
them  is,  valneleas,  the  complaint  fails  to  state 
a  cause  of  action.  If  thla  oondasion  tn  its  ul- 
timate analysis  involves  a  classification  of  prop- 
erty, which  will  result  in  denying  to  any  ^rson 
within  this  jorisdiction  the  equal  protection  of 
the  laws— and  we  do  not  think  that  it  doe»~the 
Tespansihility  must  rest  upon  the  framers  of  our 
Constitution,  who,  in  th«r  zeal  to  promote  the 
raining  industry,  arbitrarily  gave  to  mines  and 
mining  claims  a  status  before  tbe  law  not  enjoy- 
ed by  other  species  of  property." 

[1]  That  decision  is  concInslTe  of  this 
case.  If  based  upon  a  correct  conception  of 
the  purpose  had  in  view  by  the  constitutional 
convention.  Upon  a  more  mature  considera- 
tion of  the  subject,  however,  aided  by  the 
light  shed  upon  it  by  a  study  of  the  debates 
which  occurred  at  the  time  of  the  formulation 
of  the  article  relating  to  revenue  (article  12), 
we  are  convinced  that  our  conclusion  is  not 
entirely  In  accord  with  the  aim  of  the  con- 
vention. As  expressive  of  the  purpose  that 
all  pTuperiy  should  bear  its  Just  proportion 
of  the  burden  of  supporting  and  maintaining 
the  government,  the  convention  adopted  sec- 
tion 1.  Under  this  it  became  the  duty  of  Ibe 
Legislature  to  provide  for  a  uniform  rate  of 
assessment  and  taxation,  upon  a  just  valua- 
tion of  all  property,  except  as  otherwise  pro- 
vided Is  other  sections  of  the  article.  By 
section  16  It  was  made  tbe  duty  of  the  Leg- 
islature to  provide  generally  tbe  manner  of 


assessment,  except  as  otherwise  provided; 
there  being  added  a  spedflc  provision  as  to 
who  should  assess  railroad  pn^rty.  In  sec- 
tion 17  the  oonvMitlon  defined  the  meaning 
of  tbe  term  "pr(q>erty."  In  section  2  it  pro- 
vided for  exemptions,  enumerating  what 
property  was  to  be  absolutely  exempt,  and 
what  the  Legislature  might  In  Its  discretion 
exempt  Tbe  pnipose  of  Bectl<m  8  was  to 
provide  a  special  method  for  the  assessment 
and  taxation  of  mining  pr(q;>erty.  The  mak- 
ing of  the  q>eclal  provision  on  the  sobject 
shows  conclusively  that  the  oonvKition  was 
of  the  opinion  that  this  species  of  property, 
though  falling  generally  within  the  deflnltioD 
of  "property"  as  made  In  section  17,  could 
not  be  justly  dealt  with  by  the  method  pro* 
vided  for  other  real  property,  and  therefore 
must  be  valued  and  taxed  by  a  method  which 
would  accomplish  this  desired  result.  The 
theory  ad(^ted  was  that  U  should  be  regard- 
ed as  of  a  mixed  quality — ^real  as  to  the  sur- 
face value,  and  personal  as  to  the  subairface 
contents  of  it.  This  Is  apparent  from  a  read- 
ing of  It: 

"All  mines  and  mining  claims,  both  placer 
and  rock  in  place,  containing  or  bearing  gold, 
silver,  copper,  lend,  coal,  or  other  valuable  min- 
eral deposits,  after  purchase  thereof  from  the 
United  States,  shall  be  taxed  at  the  price  paid 
the  United  States  therefor,  unless  the  snriace 
ground,  or  some  part  thereof,  of  Buch  mine  or 
claim,  is  used  for  other  than  mining  purposes, 
and  has  a  separate  and  independent  value  for 
such  other  purposes,  in  which  case  said  surface 
ground,  or  any  part  thereof,  so  used  for  other 
than  mining  purposes,  shall  be  taxed  at  fta  value 
for  snch  other  purpose,  as  provided  by  law ; 
and  all  machinery  used  id  mining,  and  ul  prop- 
erty and  surface  iuiprovements  upon  or  appur- 
tenant to  mines  ana  mining  claims  which  have 
a  value  separate  and  independent  of  such  mines 
or  mining  claims,  and  the  asnnsl  net  proceeds 
of  all  minea  and  mining  fAaiini  ihall  ha  tfTW^ 
as  provided  by  law." 

In  order  that  no  value  should  escape  from 
taxation,  tbe  surface  value  was  arbitrarily 
fixed  at  the  price  paid  for  it  to  the  govern- 
ment; the  convention  presuming,  of  course, 
that  ordinarily  mining  property  would  have 
no  value  for  any  purpose  otber  than  for  min- 
ing. In  other  words,  in  tb^r  estimation  it 
would  hkve  no  value  except,  when  It  would  he 
In  condition  to  produce  profit.  That  such 
other  value  as  it  might  derive  from  its  use 
for  residential,  manufacturing,  and  agricul- 
tural puiposes,  It  was  determined  must  be  as- 
certained as  If  It  were  real  estate,  and  added 
to  the  purchase  price.  The  madiinery  'and 
other  improvements  put  upon  the  surface  and 
having  an  independent  valu^  it  was  deter^ 
mined  should  be  valued  as  ImprovenMnts 
upon  other  property.  To  this  extent  tbe 
valuation  and  assessment  were  to  be  ascer- 
tained uuder  the  provisions  of  law  applicable 
to  other  real  property.  As  to  the  snbsnrfaoe 
contents  the  theory  was  adopted  that  they 
should  be  regarded  as  having  no  taxable 
value  other  than  so  far  as  they  might  add  to 
the  resources  of  the  owner  by  tbe  yielding  of 
I  a  profit.  Hence  tbe  last  clause  was  added 
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Wbltb  In  effect  nufle  an  exemption  of  the 
•fontents  from  taxation  so  long  aa  they 
flhonld  not  prove  a  source  of  profit  by  being 
extracted  and  converted  Into  perBonal  proper- 
ty. This  theory  necessitated  the  derlslng  of 
a  method  of  ascertaining  the  net  profits,  and 
a  mode  by  which  their  taxable  valne  might 
be  ascertained,  a  levy  thereon  made  and  the 
collection  of  It  enforced,  at  a  rate  uniform 
with  that  laid  upon  all  personal  property. 
That  the  convention  determined  that  such 
property,  when  not  a  sonrce  of  profit  to  the 
owner  of  the  surface,  should  not  be  subject 
to  taxation  is  made  clear  as  well  by  the 
previous  legislation  on  the  subject  as  by  the 
special  stSieme  devised  In  section  3,  North- 
em  Pac.  By.  Co.  v.  MJelde,  supra.  In  annouuc- 
log  our  conclusion  In  this  case  we  were  of  the 
opinion  that  In  adopting  section  3,  the  con- 
voitlon  Intended  to  be  understood  as  confin- 
ing Its  application  exclusively  to  mines  pur- 
chased from  the  United  States.  If,  however, 
the  definition  of  the  term  "mine,"  as  adopted 
In  the  Mjelde  Case,  is  correct — and  we  think 
it  is — ^It  is  broad  enough  to  include  mines 
wherever  found. 

[2]  The  debates  had  in  the  convention  are 
not  easily  accessible  because  they  have  not 
yet  been  published.  Previous  to  the  adop- 
tion of  section  3,  however,  there  was  much  di- 
versity of  opinion  among  the  members.  Some 
of  them  advocated  the  elimination  of  any  spe- 
cial provision  on  the  subject  of  mines  and  min- 
ing claims;  these  entertaining  the  ophilon  that 
mineral  d^^tosits  should  be  taken  Into  the 
estimate  as  an  element  of  value,  whether 
they  had  been  developed  or  not  Hie  adop- 
tion of  this  plan  would  have  put  all  lands  in- 
to the  same  class.  Others,  and  by  far  the 
larger  number,  advoceted  the  ad(^tlon  of 
section  3,  upon  the  theory  that  however  rich 
a  d^Mi^  mig^t  apparently  be  or  was  sup- 
posed to  be,  the  real  valoe  was  at  best  a  mat- 
ter  of  speoolatton ;  that  It  was  varying  and 
nneertaln ;  that  It  might  be  of  great  apparent 
value  to-day  and  by  to-morrow  of  no  apparent 
value— this  becanae  of  changed  conditions 
fonnd  in  the  earth  in  the  process  of  develop- 
ment, and  becanae  in  its  nndeveloped  state  no 
Intelllg^t  estimate  of  its  value  oonld  be 
made  by  the  assessing  officer.  While  the  dis- 
cuBSton  had  special  refa^nce  to  land  acquir- 
ed under  the  laws  relating  to  mineral  lands, 
it  disclosed  a  purpose  to  devise  a  method  by 
which  all  property  conld  be  made  to  bear  Its 
Jnat  burden  under  an  ascertainable  value,  as 
well  as  a  definite  purpose  to  avoid  leaving  the 
ascertainment  of  the  valne  ot  any  of  it  to 
s^iecnlation  which  would  vary  In  result  as 
widely  as  the  Indtvldual  opinions  or  Judg- 
ments ot  different  assessors,  and  thus  result 
In  valuations  In  no  sense  uniform  as  to  that 
particular  class  of  property.  The  language  of 
the  section  Is  not  expressed  In  the  most  apt 
and  appropriate  terms;  but  we  are  of  the 
opinion  that  the  expression  "all  mines,"  as 
used  In  the  last  dause  of  It,  was  intended  to 


apply  to  all  mineral  d^oslts,  and  to  put  them 
In  tile  cat^ory  of  personal  property;  the 
margin  over  and  above  the  cost  of  extraction 
only  to  be  taxed  at  a  value  to  be  ascertained 
by  visual  inspection  or  mathematical  calcula- 
tl<m.  In  any  event,  It  is  broad  enough  to  in- 
clude all,  b<^  those  found  In  lands  purchas- 
ed from  tile  United  States  under  the  mining 
laws,  and  those  obtained  by  grant  or  pur- 
chase under  otUer  laws.  Indeed,  there  is  no 
reason  to  Suisse  the  convention,  In  devis- 
ing a  method  for  the  taxation  of  mineral  de- 
posits, gave  careful  attenti<Hi  exclusive  to 
mines  and  mining  <dalms  purchased  as  such, 
on^ttlng  all  consideration  of  those  acquired 
by  other  modes,  though  many  members  must 
have  had  knowledge  of  the  existence  or  pos- 
sible discovery  of  the  latter.  We  must  con- 
clude that  the  members  were  fully  Informed 
that  the  grant  of  lands  now  held  by  the  plain- 
tiff Included  coal  and  Iron.  We  must  con- 
clude, also,  that  they  knew  that  lands  acquir- 
ed by  settlers  under  the  homestead  and  other 
laws  relating  to  the  disposition  of  agricul- 
tural lands  were  possibly  underlaid  with 
mineral  deposits.  Presuming  that  they  had 
this  Imowledge,  It  would  be  doing  violence  to 
their  intelligence  to  conclude  that  they  ar- 
bitrarily and  without  reason  left  such  de- 
posits to  be  valued  and  taxed  according  to 
the  varying  opinions  of  different  assessors, 
without  considering  whether  they  could  be 
made  a  source  of  actual  profit.  It  is  more 
reasonable  to  suppose  that  by  the  use  of  the 
general  language  employed  In  the  last 
clause,  they  intended  to  Include  all  mineral 
deposits,  and  to  declare  that  their  taxable 
value  should  be  tbeir  productive  value  after 
development  It  is  more  reasonable  also  to 
conclude  that  they  Intended  to  classify  mines 
as  such,  rather  than  that  they  Intended  to 
(dasslfy  tbem  with  referoice  to  the  law  by 
which  title  was  acquired,  and  thus  leave 
themselves  open  to  the  imputation  that  they 
made  an  arbitrary  classification.  I'his 
would  necessarily  have  been  the  result,  for  It 
would  follow  that  coal  lands  acquired  under 
the  law  providing  for  their  disposition  as 
such  would  be  taxable  under  section  3,  su- 
pra, whereas  a  homestead  adjoining  would 
be  taxed  upon  Its  undeveloped  coal  as  an  el- 
ement of  value. 

[3]  So  far  as  these  views  are  In  conflict 
with  the  final  amcluslon  announced  In  the 
MJelde  Case,  the  latter  is  to  be  considered  as 
overruled.  It  does  not  foUow,  however,  that 
the  resOTatlon  In  controversy  Is  wltlumt 
any  taxaUe  value.  The  ri^t  reserved  to  Uie 
nse  ot  the  surftioe  is  of  snbstantlal  value  and 
may  be  availed  of  at  any  time.  It  Includes 
80  much  d  the  surface  as  may  be  pecessary 
to  explore,  develop,  and  extract  either  coal  or 
Iron ;  the  eztetit  or  duration  at  the  use  being 
limited  ovilj  by  the  extent  ot  the  d^iosit 
This  necessarily  detracts  from  the  value  of 
the  land  to  the  plaintlfTs  grantee,  and  to 
this  extent  It  is  an  Interest  In  the  land  it- 
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self,  and  is  properly  the  subject  of  taxation. 
C<mst  art.  12,  fi  17:  Rev..  Codes,  fiS  2498, 
2601. 

[4]  Tbis  brings  na  to  the  question:  How 
Is  its  value  to  be  ascertained?  The  only  an- 
swer Is  that  the  cash  value  of  tbe  land,  omit- 
ting  the  deposit  from  the  estimate.  Is  to  be 
ascertained  as  if  tbe  entire  estate  or  laud 
was  vested  in  the  grantee,  and  an  equitable 
apportionment  of  this  value  made  by  the  as- 
sessor between  tbe  grantee  and  tbe  plaintiff. 

[i]  It  is  contended  by  the  Attorney  Gener- 
al that  tbough  the  coal  deposit  was  Improper- 
ly included  by  the  assessor  as  the  principal 
element  In  ascertaining  tbe  value  of  tbe  res- 
ervation. Inasmuch  as  tbe  surface  right  was 
taken  into  consideration  also,  the  assessment 
was  valid  in  part,  and  bence  that  the  cfnn- 
plaint  does  not  state  a  case  for  relief  by  in- 
junctirai,  because  It  Is  not  allied  therein 
that  the  plaintiff  applied  to  the  board  of 
county  commissioners  while  sitting  as  a 
board  of  equalization  for  relief  from  the  ille- 
gal portlcn  of  it  To  aiqtiwrt  Oils  contention 
he  cites  and  relies  upon  the  case  of  Danfortb 
r.  livingston.  2S  Hcot  BBS.  59  Paa  916l  In 
that  ease  complaint  waa  made  at  an  orerval- 
nadon,  and  it  was  pngterly  held  tliat  In  such 
a  caae  relief  by  Injtutctloa  would  not  be 
granted,  unless  Uie  oTervalnatlon  was  the  re- 
sult of  arbitrary  action  or  fraud  tiS  the  as- 
sessor, and  the  board  had  refused  relief. 
That  case  is  not  in  point  here.  Tbe  question 
presented  here  is  v^ether  an  injunction  will 
be  granted  to  restrain  the  issuance  of  a  deed 
to  tbe  purchaser  at  a  tax  sale,  when  the  tax 
to  enforce  the  collection  of  whit^  tbe  sale 
was  made,  was  in  part  illegal.  Where  such 
a  tax  Is  wholly  Illegal,  tbe  sale  may  be  en- 
Joined.  Barnard  Realty  Co.  v.  City  of  Butte, 
supra.  The  conclusion  reached  in  that  case 
was  held  permissible  under  section  2741  of 
the  Revised  Codes,  which,  though  prohibiting 
generally  the  issuance  of  an  injunction  to  re- 
strain the  collection  of  a  tax,  nevertheless 
permits  the  Issuance  (1)  when  the  tax  is  whol- 
ly or  in  part  ill^al  or  unauthorized  by  law, 
and  (2)  when  the  pr<^rty  Is  exempt.  In  tbe 
first  case,  tf  any  part  of  the  tax  is  illegal,  it 
must  appear  that  this  part  has  been  paid. 
This  presumes,  of  course,  that  the  legal  and 
Illegal  portions  are  separable  and  the  legal 
part  Is  ascertainable.  Here  the  case  Is  pre- 
sented of  a  gross  sum,  the  legal  part  of  which 
cannot  be  ascertained  and  paid.  Oleaxly  the 
plaintllT  ought  to  have  paid  the  part  of  it  due 
upon  the  surfiice  right,  but  since  it  could  not 
ascertain  what  amount  was  apportioned  to 
this  part  of  the  reearvatlon.  It  coold  not  com- 
ply with  the  statute. 

'  We  know  of  no  case  in  which  the  same 
question  has  been  examined  and  determined. 
We  think,  however,  that  under  the  anomalous 
situation  in  which  tbe  plalntief  finds  itiielf,  it 
ought  not  to  be  denied  the  relief  demanded. 
Hence  we  conclude  that  the  district  court  err- 


ed in  sustaining  the  demurrer)  and  that  tbe 
Judgment  Bhould  be  reversed. 

It,  is  proper  to  say  of  the  MJelde  Case  that 
in  determining  It  tills  court  did  so  on  the  the- 
ory that  undeveloped  coal  deposits  ought  to 
be  considered  an  element  in  ascertaining  the 
value  of  the  laud  in  which  they  are  found, 
and  that  the  levy  had  been  properly  made. 
It  is  also  proper  to  say  that  in  view  of  the 
conclusion  announced  therein,  the  district 
judge  was  fully  Justified  in  sustaining  the  de- 
murrer and  denj-ing  the  Injunction. 

HOLLOWAX,  J.,  concurs.  SANNQB,  J., 
concurs  in  tbe  reaalt 

On  Motion  for  Rehearing. 

SANNER,  J.  The  motion  for  rehearing  In 
this  case  proceeds  i^ion  the  assumptlonB  that 
this  court  by  its  oplnl<m  has  overruled  North- 
em  Padflc  I^.  Oo.  T.  MJ^de  et  aL,  48  Mont 
287.  137  Paa  886,  and  has  in  effect  dedded 
that  resemtloiis  andi  as  tlie  one  here  in- 
volved are  not  taxable.  Tlie  brleftet  glance 
at  the  <«duloD  will  sufflee  to  dispel  the  lattw 
ftSBomption,  uridle  the  toxm&e  la  equally 
gnnrndlesB,  u  we  ahaU  endeavor  to  show. 

In  the  VJdde  Case  two  aecti<ms  c/t  land 
oomreyed  to  different  grantees  were  Involvfld ; 
me  sniHposed  to  oontain  ooal,  whereas  the 
presence  of  ooal  la  the  other  was  unknown. 
The  qnestton  before  the  court  wu  "whether 
that  which  tbe  company  reserved  to  Itself  In 
each  of  these  parcels  of  land  coostltuteB  prop- 
erty which  Is  subject  to  taxation  under  the 
Constitution  and  laws  of  tbis  state."  Tbe 
oonoany  claimed  Immunity  on.  the  groimd 
that  the  subject  of  the  reservatloDfr— coal  In 
place— la  a  mine  within  the  meaning  of  see- 
tbm.  8.  artkte  12,  of  the  state  Oonstltutlon, 
taxable  as  such  only  when  there  axe  net  pro- 
ceeds. Manifestly  this  did  not  and  oould  not 
meet  the  Issue,  because  It  Ignored  tbe  Inter- 
est In  real  estate,  refl»xdlesB  at  coal  content, 
asserted  by  the  resHvations.  We  held  than 
to  ,be  taxable  as  an  Intwcst  in  real  estate, 
saying,  argu«id<^  that  a  ndidng  claim  Is  a 
tract  of  land  to  whldi  title  and  right  of  pos- 
session has  been  acquired  under  the  mineral 
or  coal  land  laws  of  the  United  States :  tliat 
a  mine,  In  tbe  revenue  sense  as  employed  In 
section  8,  "Is  a  mineral  d^oslt  whether  me- 
tallic or  wmmetallic,  developed  to  the  point 
of  production  and  actually  yielding,  or  capa- 
ble of  yielding,  proceeds";  that  the  character 
of  legislation  under  which  title  has  been  ac- 
quired lias  nothing  to  do  with  the  existence  or 
ncmexistence  of  a  mine:  and  that  coal  in 
place  and  undeveloped  is  not  a  mine.  These 
reflections  lead  to  an  Interesting  situation 
which  may  be  ex^pllfied  as  follows:  Smith 
owns  a  tract  acquired  under  the  homestead 
laws,  and  the  assessor  thinks  It  contains  val- 
uable deposits  of  coaL  It  Is  not  a  mining 
claim,  because  not  acquired  under  tbe  miner- 
al or  coal  land  laws.  It  is  not  a  mine,  be- 
cause tbe  deposit  has  not  been  develop^  to 
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the  point  of  prodnctloa.  T!ie  assessor,  how- 
ever, ntes  It  Dot  only  npoD  the  snrfiice  nine 
foraerlcaltan,  bntaddltUmally  upon  the  sup-, 
posed  Talve  ot  the  coal  d^Kwlt.  flmlth  la 
compiled  to  pay  accordingly,  but,  drtrea  by 
flie  ezacdOBB,  opens  up  the  deposit,  brings  It 
to  the  point  of  prodaction,  makee  it  capable 
of  yielding  proceeds,  whldk  proceeds,  how- 
ever, are  tnadeqnate.to  pay  the  coat  of  opera- 
tlon.  It  la  then  a  mine,  but  not  tazaMe,  be- 
cause there  are  no  net  proceed&  Can  It  be 
that  sn^  a  result  was  within  the  contempla- 
tion Qt  sectlMt  3,  article  12?  That  a  bnrdra 
may  be  Imposed  upon  Smith  In  conseqaence 
of  pure  specalatl(»i,  only  to  be  rellered  when, 
at  a  further  burden,  he  haa  shown  Its  utter 
futility?  In  the  revenue  sense  it  Is  doubtless 
true  that  a  mine  Is  a  deposit  of  coal  or  miner- 
al developed  to  the  point  of  yielding  net  pro- 
ceeds ;  but  It  Is  no  less  a  mine  because  devel- 
opment bas  not  reached  or  has  passed  that 
point  The  very  use  of  the  term  "mine"  In 
ocrtlocatloi^  with  the  phrase  "net  proceeds" 
Implies  that  there  may  be,  aa  there  are,  mines 
with  net  proceeds,  mines  without  net  pro- 
ceeds, mines  with  no  proceeds  at  all;  and  the 
last  are  familiar  spectades  on  many  hillsides. 
In  pctiit  of  fact,  the  discussion  of  the  mean- 
ing of  the  term  "mines"  was  not  esgentlal  to 
the  ctrnduslon  r«idied  In  the  Mjelde  Case, 
for  several  reascHis,  among  than  this:  There 
was  nothing  to  show  that  the  assMsment  bad 
been  based,  in  whole  or  in  part,  upon  assum- 
ed coal  or  mineral  content — a  fact  which 
forms  the  very  fonndatioD  of  the  present  con- 
troversy. We  took  occasion  to  point  out, 
however,  and  these  are  the  true  data  of  the 
dedslni,  that  the  provlslws  of  article  12  of 
the  OonstltutloD,  including  section  3,  are  de- 
signed to  aid,  not  to  prevent,  the  raising  of 
public  revenue ;  that  the  reservations  consti- 
tute property  with  a  value,  taxable  because 
not  exempt,  and  that  the  difficulty  which 
might  cwfront  the  assessor  la  ascertaining 
the  value  is  no  bar  to  such  taxation.  From 
these  postulates  there  is  no  recession  In. the 
instant  case,  notwithstanding  it  Is  now  held 
that  the  coal  reserved  constitutes  a  mine  aub- 
ject  to  taxation  as  such. 

[<]  That  we  are  justlfled  In  the  position 
taken,  If  not  in  all  the  language  employed, 
will,  we  think,  be  granted  by  whoever  may 
consider  the  premises.  The  reservation  In 
question  is  dual:  A  corporeal  hereditament, 
aa  to  the  coal  and  iron ;  an  Incorporeal  here- 
ditament, as  to  the  right  to  enter  the  lands 
amv^ed,  to  explore  for  coal  or  Iron,  and  to 
extract  the  same  when  found,  using  so  much 
ta  the  anrtace  aa  may  be  necessary.  In  the 
nature  of  tbli^ia,  the  latter  coold  not  be  a 
mine,  bat  It  la  property,  presnmatdy  valuftUe, 
not  enmpt,  and  therefiwe  taxable  aa  an  In- 
terest In  realty ;  and  13i%  difficulty  which  may 
confront  the  assessor  In  ascertaining  the  val- 
ue can  be  no  bar  to  audi  taxation.  Wltti  the 
former,  taowevw— Oie  eniHneal  heredita- 
ment—4be  altnatlon  la  somewhat  different 


It,  too,  la  ptxipaty ;  bnt  U  omalata,  by  the 
hypothesis,  of  coal  or  Iron  In  place.  Goal  or 
Iron  in  place  may  be  a  ndne  in  a  pn^er  sense 
of  that  term  (Oolwado  Ooat  *  Inm  Ga 
United  States,  128  U.  S.  807.  827, 828,  8  Snp. 
Ct  181, 81 1«  Bd.  182;  Davis  v.  Welbbold,  189 
U.  8.  607,  51S,  U  Snp.  Ot  628,  86  U  Bd.  288; 
1  Undl^  an  Wsm  [3d  Ed.]  tBO),  and  we  are 
ctmvlnced  that  It  la  audk  within  Oie  meaning 
of  the  word  aa  used  in  aocOoa  8  of  article  12. 

[7, 1]  Distinguished  ooonad  tor  revpond- 
eata  asserts  that  the  condusim  reached  in 
the  opinion  Ignores  <x  annuls  the  Important 
phrases,  "after  pandiaae  thereof  from  the 
United  States,"  and  "at  the  price  paid  tbe 
United  States  therefor."  Quite  the  contrary 
Is  true.  We  ccmsldered  these  phrases  most 
carefully,  and  we  give  to  them  the  place  and 
meaning  which  their  words  and  context  de- 
mand. They  have  to  do  with  mines  and  min- 
ing claims  acquired  under  the  mineral  or  coal 
land  laws  of  the  United  States,  and  are  de- 
signed to  furnish  a  basis  for  taxing  the  snr- 
face  only  of  such  lands  in  the  event— fre- 
quent, as  a  matter  of  fact— that  the  surfoce 
may  have  no  other  value.  To  give  them  a 
different  applicatl<m,  to  say  they  restrict  the 
net  proceeds  basis  to  mines  so  acquired, 
would  compel  the  lack  of  uniformity  and  the 
unreasonable  classiflcatton  mentioned  by  the 
Chief  Justice.  Under  sectlmi  3,  article  12, 
all  mines  and  mining  claims  are  to  be  taxed ; 
this  because  they  are  pn^rty,  and  all  prop- 
erty not  exempt  Is  subject  to  taxation.  They 
are  to  be  taxed  upon  their  annual  net  pro- 
ceeds without  regard  to  tbe  source  of  title  or 
to  whether  the  operator  has  title;  if  there 
are  no  net  proceeds,  either  because  develop- 
ment has  not  progressed  so  far  or  for  any 
other  reason,  then,  for  the  time  being,  this 
basis  of  taxation  Is  in  abeyance.  They  are 
also  to  be  taxed  upon  the  value  of  the  ma- 
chinery and  Improvements  used  In  connection 
with  them,  if  there  are  any.  Finally  they 
are  to  be  taxed  upon  their  surface  (a)  If 
bought  from  the  United  States,  at  the  price 
paid  therefor,  unless  (b)  such  surface  is  used 
and  has  a  value  tor  other  than  mining  pur- 
poses, In  which  event  they  are  taxable  at 
such  value;  or  (c)  If  not  bought  from  tbe 
United  States,  then  at  the  value  of  such  sur- 
face considered  as  real  estate,  without  refer- 
ence to  mineral  content  below  the  surface. 

It  follows,  too,  that  the  taxable  value  of 
the  Incorporeal  part  of  the  reservation  Is  to 
be  deducted  from  the  whole  value  of  the  aur- 
fftce;  or,  as  stated  In  the  oidnion,  "from  the 
cash  value  of  the  land,  omitting  the  deposit 
from  the  estimate,"  because  the  rights  reserv- 
ed— apart  from  the  d^Mult— all  relate  to  the 
surface  and  limit  the  owner's  dominion  over 
the  surface.  It  la  said  in  the  ojdnlon  that 
such  value  as  the  surface  of  a  mine  or  min- 
ing dalm  purchased  from  tbe  United  States 
may  have  for  other  than  mining  purposes  must 
be  added  to  the  purchase  price  and  taxed  ao- 
cordlngly.   nils  was  an  inadvertence.  Our 
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-new,  as  stated  above,  Is  that  the  pnrcbaBO 
price  In  each  cases  Is  the  standard  of  value, 
anlesa  the  surface  Is  used  and  has  a  value  (or 
«tber  iHiTPOBes,  In  which  event  the  latter  Is 
the  tazid»le  value. 

With  the  clarlflcatlfni  saggested  above,  we 
teA  ccnstralned  to  adhere  to  the  decUkni. 

BBAMTLX,  a  J.,  and  HOLLOWAY,  J., 
•concur. 


PBODUCE]RS'  TRANSP.  GO.  T.  RAILROAD 
COMMISSION  or  CALIFORmA 
et  aL   (L.  A.  4230.) 

•(Supreme  Court  of  California.    Nov.  17,  1817. 
RefaeariDg  Denied  Dec  17,  1917.) 

1.  EMinENT  DouAiN  «=»2(1)  —  TAKina  Pbi- 

VATB  PEOPKKTT  FOE  PUBUO  UBK. 
Neither  hj  Const,  art  12,  f  23,  providiag 
tiiat  every  private  corporation  operatins  any 
^pe  line  within  the  state  for  the  transportation 
of  crude  oil  to  or  for  the  public  Is  herebj  denlar- 
«d  to  be  a  public  atilitr  anbject  to  such  contnd 
and  relation  bv  the  Railroad  Oommiasion  as 
ma?  be  provided  by  the  Legislature,  nor  St. 
1913,  p.  667,  to  the  same  effect,  can  the  state 
■nhject  private  proper^  to  a  public  use  or  con- 
fer anOioritr  upon  the  Railroad  Oommissim  to 
assume  control  of  private  pipe  lines  engaged  in 
the  tranaportation  of  crude  ou*  as  neither  dj  act 
,of  the  Legislature  nor  the  dedaration  of  the 
■tate  Oonmtutitni  can  private  propertr  be  taten 
for  public  use  without  eompvuMion. 

2.  OaBXIKBS  ♦=!»6— PIPB  LIITBS  —  OOVTBOL 
ST  Bailboad  OOlOaSBION. 

In  view  of  St.  1913,  p.  657,  declaring  tbat 
every  individual  or  association  transporting  oil 
br  means  of  pipe  lines  "directly  or  indlrect^r  to 
or  for  the  puuie  for  hire^  are  declared  to  be 
commoa  earriefs  and  soMect  to  tb»  Public  Util- 
ities Act  (St.  1911  [Ex.  Sera.]  p.  18),  and  Const 
art.  12,  I  23,  to  the  same  effect  a  pettUoser  in- 
corporated for,  and  now  engaged  in,  tranaporting 
oil  for  pro6t,  having  seised  private  property  al- 
leging  uat  it  was  necessary  for  the  construction 
oT  its  pipe  line  through  and  by  means  of  which 
it  purposed  to  serve  the  public,  ia  subject  to  the 
Public  Utilities  Act,  and  an  order  of  the  Railroad 
Commission  reaninnx  it  to  ahow  cause  why  it 
should  not  flle  rates  and  schedules  was  war- 
ranted. 

3.  Cabbiibb  4P>6  —  Ratbs  •-  Pipe  Ihseb 
— DBnicATioR  OF  Private  Pbopebtt  fob 
Public  Usb— Btidence. 

l%at  petitioner  availed  itself  of  the  right  of 
eminent  domain  in  condemning  property  for  the 
rfsht  of  way  over  which  it  constructed  its  pipe 
fine  mast  be  deemed  conclusive  evidence  of  a 
dedicatioQ  of  the  property  for  public  use,  since 
by  Code  Civ.  Proc  S  1238,  it  could  not  have  se- 
cnred  such  right  otiier  than  In  hebalf  of  a  public 
use 

4.  Cabbzebs  «=»6  —  CouMon  Cabbibub  — 
FowEBs  or  Railboad  Commission. 

As  the  jurisdiction  of  the  BdRrosd  Commis- 
sion to  make  the  order  requiring  petitioner  to 
Ahow  cause  why^  the  commission  should  not  malie 
an  order  rMoiring  petitioner  to  file  schedules  of 
rates,  etc.,  depended  upon  whether  petitioner  was 
a  common  carrier  transporting  ou  by  its  pipe 
line,  the  commission  had  power  to  determine  the 
tonsiness  in  which  petitioner  was  eni^^ged. 


6.  Cabbzebs  «s>16(l)^R.&XLB0AD  OomnBwiar 

-7-Rbview. 

On  writ  to  review  proceedings  of  Railroad 
Commission  requiring  petitioner  to  show  cause 
why  commission  should  not  make  an  order  r^ 
quiring  petitioner  to  file  schedules  of  its  rates 
as  a  common  carrier,  the  question  presented  be- 
ing as  to  the  power  of  the  commission,  objections 
based  upon  apprehensitm  of  results  frtMo  farther 
action  by  the  commission  were  immaterial. 

In  Bank.  Application  by  the  Producers* 
Transportation  Company  against  the  Rail- 
road Commission  of  the  State  of  California, 
Max  Thelen  and  others,  as  members,  for  a 
writ  of  review  against  said/  Conunission. 
Order  of  Railroad  Commission  affirmed. 

Lewis  W,  Andrews,  Thomas  O.  Toland,  A. 
y.  Andrews,  and  Andrews,  Toland  &  An- 
drews, all  of  Lo8  Angeles,  and  Paul  M. 
Gregg,  of  San  Luis  Obispo,  for  petitioner. 
Douglas  Brookman,  ctf  San  Francisco,  for 
re^Kmdenta. 


SHAW,  Judge  pro  tem.  Upm  ajnOlcatlQii 
Dy  petltiwier  therefOr,  a  writ  of  review  was 
Issued  In  the  abovenuititled  iiroceedliii  di- 
rected to  the  Railroad  Commission,  in  obedi- 
ence to  whidL  leqKuideiit  has  certlfled  to 
this  court  the  leoord  of  its  moceadlnga  and 
order  therein  made  affecting  petitioner  and 
which  It  challenges  as  being  in  excess  of  the 
jurisdiction  ct  that  tribunal. 

In  1913  Om  Legislature  of  the  state  aaact* 
ed  a  statute  designated  as  chaptw  S27,  and 
fbund  in  the  Statutes  of  1913,  at  page  6B7» 
wherein  the  Legislature,  among  other  things, 
declared  that: 

"Every  private  corporation  and  every  individu- 
al or  association  of  individuals,  *  *  *  (b) 
owning,  operating,  managing  or  controlling  ai^ 
pipe  Ime  or  any  part  of  any  pipe  line,  plant  or 
equipment  for  the  transportation  of  crude  oil, 
petroleum  or  the  products  thereof,  directly  or  in- 
directly, to  or  for  the  public,  for  birct  compensa- 
tion or  consideration  of  any  kind,  paid  or  re- 
ceived, directly  or  Indirectly,  for  such  transpor- 
tation, and  whidi  said  pipe  line,  plant  or  equip- 
ment 18  constructed  or  nuiititained  upon,  along, 
over  or  under  any  public  'highway,  and  in  favor 
of  whom  the  right  of  eminoit  domain  exists, 
•  *  *  is  hereby  declared  to  be  a  common  car- 
rier and  Bubiect  to  the  Drovisltms  of  the  act 
known  as  the  'Public  UoUties  Act,'  approved 
December  23.  1911." 

On  August  11,  1913,  the  commission,  of  its 
own  motion,  made  an  order  requiring  peti- 
tioner to  appear  before  the  commission  at 
a  Bpedfled  time  and  place  and  show  cause 
why  the  Railroad  Commission  should  not 
make  Its  order  requiring  petitioner  to  file 
with  the  commission  schedules  of  its  rates 
and  charges  for  the  transportation  of  crude 
oil,  petroleum  and  the  products  thereof,  and 
its  rules  and  regulations  in  connection  with 
such  transportation,  and  otherwise  to  comply 
fully  with  the  provisions  of  said  chapter  327 
of  the  Laws  of  191S.  In  response  to  this  or- 
der and  citation,  petitioner  appeared  at 
hearings  at  which  evid^ce  was  adduced 
touching  the  question  as  to  whether  or  not 
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It  was  BUfeJeet  to  the  PubUc  UtlUties  Act  (St 
1911,  Ex.  Sesa.  p.  18).  The  result  of  sucb 
hearings  was  a  finding  to  the  effect  that  pe- 
tittoDOT  was  a  etnomon  carrier  and  public 
utility  in  the  transportation  of  crude  oil,  pe- 
troleum, and  the  products  thereof,  by  means 
of  pipe  lines  from  the  San  Joaanin  valley 
oil  fields,  and,  aa  such,  subject  to  the  Pub- 
lic UtlUties  Act  of  this  state;  and  thereup* 
on  the  commlsslott  ordered  that  petitioner 
file  -wltb  the  commission  sdiedules  ot  its 
rates  and  diai^ces  for  the  transportation  of 
crude  oil,  petrolenm,  and  products  thereof 
by  means  of  pipe  Unea  from  the  San  Joaquin 
valley  <dl  flelda.  In  the  state  of  California, 
and  its  rales  and  regulations  ia  connection 
with  such  transportation. 

Petitioner  was  Incorporated  under  the 
laws  of  this  state  In  June,  1909,  tor  the  pur- 
pose, among  other  things,  of  estabUshhig  "a 
^neral  transportatltm  business  for  the  pur- 
pose of  tranqmrtlng  •  •  •  any  of  the 
oils  •  •  •  produced  •  •  •  by  tbls  cor- 
poration, or  any  other  person,  firm,  partner- 
ship, association,  or  corporation,  and  tor 
conducting  the  business  of  *  •  *  carry- 
ing oils,  petroleum,"  etc.  Its  formation  was 
due  to  the  activities  of  the  Independent  Oil 
Producers*  Agency,  the  membership  of  which 
at  said  time  ccmslsted  of  about  100  different 
and  Indepmdent  producers  of  oil,  and  whldi 
membership,  on  August  1,  1913,  up  to  which 
time  no  oil  producer  desiring  to  avail  him- 
self of  the  privilege  had  been  refused  ad> 
mission  to  membership,  had  Increased  to  the 
number  of  175  (and  all  of  whom  were  de- 
pendent upon  unsatisfactory  means  for  the 
transportation  of  their  products  to  the  mar- 
kets). In  order  to  finance  the  undertaking, 
the  cost  of  which  was  some  93,600,000,  fur- 
nished by  the  Union  Oil  Company,  which 
•  owns  practically  all  the  stock  of  the  Trans- 
I>ortation  Company,  each  member  of  the  In- 
dependent Oil  Producers*  Agency  was  require 
ed  to  sign  a  coutract  covering  a  term  of 
years  expiring  Janum-y  1,  1920,  agreeing  to 
d^ver  to  the  agency  for  transportation  and 
sale  all  of  the  oil  produced  by  him  on  speci- 
fied lands,  the  covenants  of  which  contract 
ran  with  and  bound  the  lands  of  the  pro- 
ducer ;  and  In  turn  the  Independent  Oil  Pro- 
ducers' Agency,  on  June  11,  1909,  made  a 
contract  with  the  Producers'  Transportation 
Company  whereby  the  latter  was  given  the 
exclusive  right  for  a  period  of  ten  years 
from  that  date  to  transport  at  specified  rates 
all  crude  oil  controlled  by  the  agency,  and  a 
contract  similar  in  terms  was  required  to  be 
executed  on  the  part  of  each  member  of  the 
agency  to  the  Transportation  Company.  On 
June  24, 1909,  the  Producers'  Agency  made  a 
contract  with  the  Union  Oil  Company  consti- 
tuting the  latter  the  exclnstve  sales  agent 
for  a  period  of!  ten  years  of  all  the  oil  con- 
trolled by  the  agency,  agreeing  to  give  snch 
agent  a  stipulated  commission  for  services 
80  performed.   Xhe  Producers'  Transporta- 


tion Company  produces  no  oil,  but  la  operat- 
ed solely  as  a  carrier  of  oil  tor  profit  Its 
pipe  lines  extend  from  the  oil  Adds  to  Port 
Harford  <m  the  lAorea  ot  the  Padfie  Ocean 
in  San  Luis  Obispo  county,  In  omnectiim 
with  wWch  terminus  the  Union  Oil  Compa- 
ny baa  erected  storage  tocUitlea,  and  from 
whldi  point,  by  means  of  oU  vessels  owned 
and  cbartered  by  said  last-named  company, 
it  handled  the  oil,  amveylng  It  to  marKet, 
for  which  an  additional  charge  la  made.  In 
reaching  Port  Harford  the  pipe  line  extenaa 
in  part  over  certain  highways  and  sbreets, 
and  a  portion  of  the  rlg^t  of  way  over 
which  It  is  constructed  was  acquired  by  the 
Producers'  Transportation  Company  in  pro- 
ceedings In  onlnent  domain  wherein  it  al- 
leged that  it  was  "engaged  In  the  business 
of  tranaporttng  oil  by  means  of  pipe  Unes  as 
a  common  carrier  for  hire,"  which  allega- 
tion was  by  the  court  found  to  be  true,  and 
it  was  thereupon  adjured  that  the  use  of 
the  land  sought  to  be  condenmed  was  a  put>- 
lie  use  authorized  by  law,  and  that  petition- 
er as  a  common  carrier  of  oil  for  hire  had 
the  right  to  ctmdemn  the  same  aa  a  right  of 
way  over  which  to  construct  its  pipe  lines. 

It  thus  appears  that  by  Its  articles  of 
incorporation  petitioner  declared  that  Ita 
purpose  was  to  construct  a  pipe  line,  and 
means  thereof  engage  In  a  general  transpor- 
tation business  of  oil  produced  by  any  per- 
son, firm,  or  association,  that,  claiming  to  be 
an  agent  of  the  state  In  charge  of  a  public 
use,  it  seized  private  property,  alleging  that 
it  was  necessary  for  use  in  constructing  this 
pipe  line,  through  and  by  means  of  which 
it  proposed  to  s^e  the  public,  and  that  dur- 
ing all  the  time  since  completion  thereof  It, 
without  discrimination.  In  accordance  with 
the  intention  so  to  do  as  declared  in  its  ar- 
ticles of  incorporation,  has,  through  and 
means  of  said  pipe  Une,  transported  oil  pro- 
duced "by  any  person,  firm,  partnership,  as- 
sociation, or  corporation"  applying  for  such 
service.  True,'  it  required  such  applicant  to 
comply  with  its  rules,  exactions,  and  regu- 
lations,  among  which  was  membership — re- 
fused to  none,  however — in  the  Producers* 
Agency,  an  Incident  of  which  was  that  for 
the  term  ending  January  1, 1920,  they  should 
appoint  the  agency  to  act  for  them 'in  the 
transportation  and  sale  of  their  oil. 

[1]  By  tbe  provision  referred  to  only  those 
persons  and  associations  transporting  oil  by 
means  of  pipe  lines  "directly  or  Indirectly,  to 
or  for  the  puUic,  for  hire"  are  declared  to 
be  common  carriers  and  subject  to  the  Pub- 
lic Utilities  Act  A  like  provision  is  found 
in  section  23,  art.  12,  of  the  state  Ccmstita- 
tion,  which  provides  that: 

"Every  private  corporation  •  *  *  operat- 
ing •  ♦  •  any  •  •  •  pipe  line  •  •  • 
within  this  state,  tor  the  traoBportatlon  or  con- 
veyance of  •  •  •  crude  oil,  •  *  •  either 
directly  or  indirectly,  to  or  for  the  public,  and 
every  common  carrier,  is  hereby  declared  to  b« 
a  public  utility  subject  to  inch  control  and  rego- 
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Imtim  by  the  BtUrosd  Ctommladon  u  may  be 
prOTlded  by  tbe  Lwislatim^" 

Neither  by  the  provision  of  the  act  In  qnes- 
tion  nor  the  proTialon  of  tbe  Constitution 
can  the  state  subject  private  property  to  a 
public  use,  nor  confer  authority  upon  the 
Bailroad  Commission  to  assume  control  of 
private  pipe  lines  engaged  In  tbe  transporta- 
tlMi  of  crude  oil.  Neither  by  act  of  the  Leg- 
lalatnre  nor  by  declaration  of  tiie  state  Con- 
stltatlon  can  private  property  be  taken  for 
public  use  without  compensation  therefor. 
Del  Mar  Water  Co.  v.  Estaleman,  167  Cal. 
666.  140  Pftc.  591,  948. 

Where,  however,  the  owner  of  propw- 
ty  voluntarily  devotes  it  to  a  public  use,  ha 
in  effect  grants  to  the  public  an  Interest  in 
such  use,  and  to  the  extent  of  the  Interest  so 
devoted  to  tbe  public  the  pabUc  may  Insist 
upon  a  voice  in  the  control  and  regulation 
tliereof. 

[2]  That  petitioner,  in  tbe  indirect  manner 
stated,  voluntarily  assumed  tbe  duty  of  and 
embarked  upon  the  bitsiness  of  a  public  car- 
rier in  transporting  oil  for  hire,  in  our  opin- 
ion, admits  of  no  doubt  The  conditions  im- 
posed, subject  to  which  it  transported  oil. 
however  burdensome,  applied  alike  to  all  pro- 
ducers seeing  Its  service;  and  subject  to 
TOmpIiance  therewith  It  carried  everybody's 
oil  to  market.  It  Is  not  the  Ipse  dixit  of  the 
law,  but  the  fact  that  petitioner  has  volun- 
tarily devoted  Its  property  to  a  public  use, 
which  justifies  the  control  assumed  by  the 
Bailroad  Commission.  Tte  facts  bring  the 
case  within  the  principle  enunciated  in  what 
is  known  as  the  Elevator  Cases,  entitled 
Brass  v.  North  Dakota,  153  U.  S.  391,  14 
Sup.  Ct.  857,  38  I*  Ed.  757,  Budd  v.  New 
York,  143  U.  S.  517,  12  Sup.  Ct  468,  36  L.  Ed. 
247,  and  Munn  v.  Illinois,  04  U.  S,  113,  24 
L.  Ed.  77,  In  the  latter  of  which  the  court, 
speaking  through  Chief  Justice  Walte,  says: 
"When,  therefore,  one  devotes  hia  property  to  a 
088  in  which  tbe  public  has  an  interut  he,  in 
effect,  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the 
public  for  tbe  common  good,  to  the  extent  of 
the  Interest  he  has  thus  created.  He  may  with- 
draw his  grant  by  dlscontluninv  the  ase;  but, 
so  long  as  be  maintidna  the  use,  ne  must  snbmit 
to  the  control" 

The  evidence  upon  which  the  commission 
based  Its  action  in  making  tbe  order  BhowB 
that  petitioner  by  Its  Ttriontary  act  devoted 
Its  itroper^,  Indirectly  at  least,  to  the  use  of 
the  public  in  transport!^  oil,  and  that,  con- 
ceding Its  right,  in  the  absence  of  an  irrero- 
caUe  dedkatdtm  to  dlaocmtiiiDe  the  conduct  of 
aodi  public  bnaliiesa,  nbrerthelesa  nntli  sut^ 
diMCOtlinianoe  its  tolls,  mles,  and  regnlattons 
are  subject  to  Uie  contnd  ct  the  oonimlsslon. 

[I]  A  farther  and  more  potent  reason, 
kowevar,  for  uj^olding  tbe  a<^n  of  the 
Bailroad  Commission  Is  found  In  tbe  fact 
tbat  petitioner  availed  Itself  of  the  rls^t  of 
eminent  domain  In  condemning  pr<%>erty  for 
Uie  rlgbt  of  way  over  which  It  coostmcted 
Us  pipe  line.   To  onr  minds,  this  must  be| 


deemed  conclusive  evidence  of  a  dedication 
of  such  property  to  public  use,  since  It  could 
not  have  exerclBcd  such  right  other  than  In 
"behalf  of  a  public  use"  (section  1238,  Coda 
Cav.  Proc.)  as  "an  agent  of  the  state  or  per- 
son In  charge  of  such  use"  (section  1001,  Civ. 
Code).  In  State  ex  reL  Turnpike  Co.  v. 
American  &  E.  News  Co.,  43  N.  J.  Law,  381, 
it  is  said: 

"Tbe  fact  that  tbe  LegiElature  has  granted  the 
right  to  take  private  property  cleariy  evinces  a 
legislative  intent  to  lay  such  companies  under  an 
obligation  to  tbe  public  to  permit  the  use  of  l±eir 
lines  by  all  persons,  onder  reasonable  regula- 
tions; and  In  accepting  the  bmefit  of  this  law, 
tbe  recipient  of  the  same  assumes  the  perform- 
ance of  this  duty  to  the  public." 

As  appears  froib  tbe  record,  petitioner  as- 
serted and  proved  tbat  it  was  a  commra 
carrier  in  the  transpOTtatlon  of  oil,  fibere- 
by  brining  Itself  directly  within  Uie  pro- 
visions of  the  Constitution  (section  23,  art 
12)  hereinbefore  referred  to.  Having  thus 
acquired  such  right  of  way  by  holding  itself 
out  as  a  common  carrier  and  as  agoit  of  tbe 
state  In  charge  of  a  jniblic  use,  without 
whldi  it  could  not  have  sdsed  property  vest- 
ed in  private  ownership,  It  should  not'  now 
be  heard  In  disclaimer  of  the  professltm  so 
made  and  upon  the  faith  of  which  judgment 
In  its  favor  condemning  the  property  to  tbe 
public  use  of  which  It  was  in  charge,  was 
rendered. 

[4]  The  contention  Uiat  the  commission 
had  no  power  to  determine  the  diaraeter  of 
tbe  business  conducted  by  petitioner  is  with- 
out merit  While,  as  said  In  Holablrd  v. 
Bailroad  Commission.  171  CaL  691,  154  Fac. 
8S1,  "no  proceeding  Is  authorized  for  the 
mere  purpose  of  determining  tills  questim 
with  respect  to  any  person  or  corporation,** 
nevertheless,  under  section  60  of  the  Public 
Utilities  Act,  the  commission  Is  authorized, 
"of  Its  own  motion,  or  upon  tbe  comiAaint  of 
any  person,  to  Inquire  Into  any  act  or  thing 
done  by  any  potfllc  utility^  and  to  make  swdi 
order  therein  as  may  be  necessary  to  comp^ 
such  public  utility  to  com^  with  the  lav 
or  with  the  orders  or  roles  of  tbe  commis- 
sion," hot  it  does  not  autbt^se  a  proceed- 
ing for  tbe  sole  purpose  of  inquiring  and 
determining  whether  a  particular  perscm  or 
corporation  is  carrying  on  a  public  utility  or 
is  engaged  In  a  private  enterprise.  Onie  ju- 
risdiction of  the  commlssitm  to  make  the  or- 
der depended  upon  the  existence  of  certain 
facts,  namely,  whether  petitioner  was  engag- 
ed In  Uie  business  of  a  common  carrier  In 
the  transportation  of  oU,  and  for  tbe  purpose 
of  determining  Its  jurisdlctton  It  was  vested 
with  power  to  determine  tbe  facts  upon  the 
existence  of  wbldi  It  was  auttiOTlzed  to  make 
tbe  order. 

"Where  the  jurisdiction  of  a  board  depends  on 
tbe  existence  of  certain  facts;  tbe  board  has  ju- 
risdiction to  determine  whether  or  not  those 
facta  exist"  Great  Western  Power  Co.  v.  Pilb* 
bury  et  at,  170  Cal.  180, 149  Pac  36^^ 

In  tiUs  proceeding  we  are  not  cofaoemed 
with  tbe  contracts  made  between  petitioner 
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and  tbe  Piodacen^  Agencji  upon  tbe  ftiltli 
of  wbidi  It  Is  claimed  tibe  pipe  line  was  con- 
stnicted.  Th^  aie  not  affected  by  tbe  or- 
der made.  If  mch  cimtracta  are  valid,  no 
legal  actim  bad  by  tbe  commlsslffli  could  Im- 
pair tbe  obli^tion  thereof;  if  invalid,  tbe 
argument  based  tbereon  is  witbont  force. 

[I]  Since  tbe  question  presented  Is  one  as 
to  tbe  power  of  tbe  commission,  not  as  to  Its 
policy,  as  to  which  it  may  be  said  to  have 
plenary  power,  the  numerous  objections  bas- 
ed upon  apprebenslou  of  results  which  may 
follow  future  action  taken  by  the  commission 
become  Immaterial,  and  hence  need  not  be 
considered. 

Tbe  order,  In  so  fftr  as  U  affects  petition- 
er. Is  affirmed. 

We  concur;  ANGELLOTTI,  O.  J.;  SLOSS, 
J. ;  HELVIN,  3, ; .  HENSHAW,  J. ;  SHAW.  J. 


ASSOOIATED  FIFE  UNE  00.  T.  BAUr 
BOAD  COMMISSION  OF  OAU- 
VOBNIA  et  si. 

ASSOCIATED  OIL  CO.  v.  SAMB. 

(S.  F.  7876,  7877.) 

<Snpreme  Court  of  California.   Nov.  20. 1917.) 

1.  Cabbierb  «a»9  —  Coaofoir  Oabuxbs— Pxra 
liZira  CoKPAinis  —  Btatdtbs  —  Gohstbuc- 
Tion. 

St  1918,  p.  6S7,  recnlatiiiK  pipe  line  com- 
panies  or  otlier  inatrumentalities,  or  persons 
traosportiog  oil,  petroleum,  or  its  products,  en- 
acted in  pursuance  of  Const  art  12,  i  23,  au- 
tliorizinc  the  Legislature  to  regulate  such  busi- 
nesB,  applies  only  to  persons  or  other  sgendeB 
transporting  oil  or  its  products  to  or  for  the 
public 

2.  Cabbizbs  ^=94— "Coiofon  Oabhisb^" 

One  who  oflFers  to  carry  goods  for  any  per- 
son between  certain  termini,  and  who  is  bound 
to  carry  for  all  who  tender  their  goods  and  tbe 
price  of  carriage,  is  a  "common  carrier." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Senes,  Common 
Carrier.] 

8.  Oabsikbb  «»1— Gohmon  OABaraas— Pipe 

LiNB  OOHFAH ZX8  —  STATUTKS  —  CONSISUO- 
TION. 

Where  pipe  line  companies,  transporting  oil, 
made  do  irrevocable  dedication  of  property  to 
public  use,  such  aa  tbe  exercise  of  the  power  of 
wninent  domain,  in  order  to  make  them  subject 
to  tbe  regulation  of  Conet  art.  12,  §  23,  and 
St  1913,  p.  657,  regulating  common  carriers 
ol  oil  by  pipe  line,  or  otherwise,  it  must  be 
flhowD  that  tney  voluntarily  devoted  their  facil- 
ities to  tlw  indiscriminate  use  of  the  public  (or 
hire,  so  as  to  become  common  carriers. 
4.  Cabbiebb  4^»4  — Pipe  Line  Companies  — 

Regulation  —  PuBLio  Cabbibbb— "Coumon 

Cabbibrs." 
Pipe  line  companies,  owning  oil  fields  and 
transporting  only  oil  produced  therein,  or  pur- 
chased by  tnem  from  other  producers  for  the  op- 
eration of  their  own  business,  not  constituting 
a  monopoly  of  tbe  transportation,  are  not  com- 
mon carriers  of  oil,  within  Const  art  12,  { 
23,  or  St.  1913,  p.  657,  regulating  common  car- 
riers of  oil  for  hire,  or  otherwise,  and  need  not 
file  schedules  of  rates  with  the  Ballroad  Com- 
mission. 


6.  E^nnnrr  Dovaxn  *»20)  —  **TAKiHa" 
Pbopebtt  Without  0(mkpbhsatioii— Pipe 

Line  Cohpanies. 
Subjecting  property  of  a  pipe  line  company 
to  tbe  use  of  tbe  puUic  in  the  common  earriage 
of  oil  constitutes  a  "taldng"  thereof  and  requires 
just  compensation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Taking.] 

6.  Cabbiebs  «=92-CoN8TiTcn-iONAi,  Law  «=» 
297  — Bihnekt  Domain  «=32(1)— Takino 
Pbopebtt  Without  OoMPENSATion— Pm 
Line  Companies— Due  Pboobss  op  Law. 
St  1913,  p.  667,  S  1,  subsec.  "d  "  and  section 
2,  declaring  every  inaivldual,  association,  or  cor- 
poration using,  operating,  owning,  managing, 
or  controlling  any  oil  pipe  line  a  common  car- 
rier, ia  void  and  unconstitutional,  and  in  viola- 
tion of  Const.  U.  S.  Amend.  14,  as  tailing 
private  property   without  compensation,  and 
without  due  process  of  law,  although  tolls  for 
services  are  allowed,  since  dementa  of  damage 
due  to  tbe  subjecting  of  the  property  to  pobUc 
services,  not  covered  by  charges  for  services 
performed,  are  not  thereby  compensated. 

In  Bank.  Two  aivUcatlona  for  writs  of 
review  by  tbe  Associated  Pipe  Line  Com- 
pany, Incorporated,  and  the  Associated  Oil 
Company,  Incorporated,  to  review  and  an- 
nul orders  of  the  State  Railroad  OMnmlsslon 
and  Its  members,  requiring  the  peUttonen 
to.  file  sdiednles  of  latas  and  cbaxges.  Or- 
ders annulled. 

Edmund  Tauszky,  Henl^  0.  Booth,  and 
Stanley  Moore,  all  of  San  Frandsoo,  for 
petitioners.  Douglas  Brookman,  of  San  Fran- 
cisco, tor  respondents. 

SHAW,  Judge  pro  tern.  These  are  pro- 
ceedings in  certiorari  whereby  each  of  the 
petitioners  seeks  the  review  and  annulment 
of  an  order  made  the  Ballroad  Commis- 
sion, requiring  them  to  file  with  said  com- 
mission schedules  of  their  rates  and  charg- 
es for  the  transportation  of  crude  oil,  petrole- 
um, and  tbe  products  thereof,  1^  means  of 
pipe  lines  from  tbe  San  Joaquin  Valley  oil 
fields.  In  tbe  state  of  California,  and  their 
rules  and  regulations  In  connection  with 
such  transportation. 

The  proceeding  initiated  of  its  own  mo- 
tion by  tbe  commission,  under  and  by  virtue 
of  chapter  327  of  tbe  laws  of  California 
found  In  Statutes  of  1913,  p.  657,  Is  enUtied: 

"In  the  Matter  of  the  Compliance  by  Oil  Pipe 
Lines  with  Provisions  of  Chapter  327  of  tne 
Laws  of  1913,  Declaring  Certain  Corporations, 
Associations  and  Individuals  to  be  Common  Car- 
riers and  Public  Utilities,  and  Subject  to  the 
Provisions  of  the  Public  Utilities  Act." 

Its  declared  purpose  was  an  Investigation 
to  determine  what  corporations  and  associa- 
tions were  subject  to  the  provisions  of  said 
act  of  the  Legislature.  Pursuant  to  an  or- 
der therein  made,  petitioners  and  a  number 
of  other  corporations  engaged  in  the  trans- 
portation of  crude  oU  and  its  products  by 
means  of  pipe  lines  appeared  before  tbe  cchu- 
mission  at  a  stated  time  and  place  to  show 
causa  why  each  of  them  should  not  file  with 
the  oommisdon  the  data  and  Information 
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therein  q)ecifled,  and  otherwlaa  otniply  with 
the  law. 

At  the  bearing  had  evidence  was  adduced 
tonchlng  the  sabject  of  Inqidry,  upon  which 
the  oommlssion  made  Its  flndlt^  and  order 
which  It  Is  sought  herein  to  have  annulled. 

Section  28,  art.  12,  of  the  Constitution  of 
California,  as  amended  In  October,  1911, 
pursuant  to  which  the  act  in  question  was 
adopted,  is  as  follows: 

"Brery  private  eorporadon,  and  erery  indl- 
ndnal  or  aBsodation  of  individuals,  owmng,  op- 
erating, managing,  or  controlling,  any  commer- 
cial railroad,  intemrban  railroad,  street  railroad, 
auial,  pipe  line,  plant,  or  equipinent,  or  an;  part 
of  iudi  railroad,  canal,  p^  niae^  plant  or  eqo]^ 
meat  within  thie  state,  for  tin  tnmaportation 
or  conveyance  of  passengers,  or  expreea  matter, 
or  freight  of  any  kind,  incinding  crude  oil,  or 
for  the  traaamisaion  of  teleph<nie  or  telegraph 
messages,  or  for  the  |«odnctioo,  generation, 
transmissltm,  delivery  or  fumiabing  of  heat, 
ligbt,  water  or  power,  or  for  the  furnishing 
of  storage  or  wharfage  facilitieB,  either  directly 
or  Indirectly,  to  or  for  the  public,  and  every  com- 
mon carrier,  is  liereby  declared  to  be  a  public 
utility  subject  to  sucn  control  and  regulation 
by  the  Raifrond  Commission  as  may  be  provided 
by  the  Legislature,  and  every  class  of  private 
corpora tioQB,  individnals,  or  aaflodationa  of  indi- 
viduala  hereafter  declared  by  the  Legialature  to 
be  public  utilities  shall  likewise  be  subject  to 
such  control  and  regulation.  The  Railroad  Com- 
mlSBioB  shall  have  and  exercise  such  power  and 
Jurisdiction  to  supervise  and  relate  public 
utilities,  in  the  state  of  Californis,  and  to  fix 
the  rates  to  be  charged  for  commodities  furnish- 
ed, cr  suTices  rendered  by  public  ntllities,  as 
shall  be  eonfbmd  upon  it  by  the  Legislature, 
and  the  right  of  the  Legislature  to  confer  pow- 
ers upon  the  Railroad  Commission  respecting 
public  utilities  is  hereby  declared  to  be  plenary 
and  to  be  unlimited  by  any  provision  of  this 
Constitution." 

By  this  provision  of  the  Constitution  the 
I»eople  of  the  state,  however  novel,  If  not 
BtarUing,  the  proposition  may  be,  have  In 
dear  and  unmlstaliable  language  declared: 

That  "every  class  of  private  corporations,  in- 
dividuals, or  associations  of  individuals  hereaft- 
er declared  by  the  Legislature  to  be  public  utili- 
ties, shall  •  •  •  be  subject  to  •  •  •  con- 
trol and  regulation"  by  the  Railroad  Commis- 
sion, as  provided  by  the  Legislature,  and  this 
without  reference  to  tba  character  of  the  busi- 
ness, whether  It  be  a  bootblack  stand,  grocery 
store,  or  agricultural  pursuit  conducted  in  a 
purely  private  capacity ;  and,  further,  that  "the 
right  of  the  Legislature  to  craiCer  powers  upon 
the  Railroad  Commission  respecting  public  util- 
ities, is  hereby  declared  to  be  plenary  and  to  be 
unlimited  by  any  provision  of  tnis  Constitution." 

[11  Acting  In  pursuance  of  the  power  so 
conferred,  the  Legislature  adopted  the  act 
referred  to  as  chapter  327,  section  3  of  which 
provides  that : 

"Any  pipe  line  constructed,  acquired,  owned, 
operated,  maintained,  managed  or  controlled  by 
may  private  corporation,  or  individual  or  asso- 
ciation of  individuals,  for  any  of  the  purposes  or 
under  any  of  the  conditions  apeoified  in  section 
1  or  section  2  of  this  act.  Is  herebv  declared  to 
be  m.  public  otiH^  and  subjeot  to  the  provisions 
of  the  Public  UtiUtiei  Act*^ 

Befarring  to  section  1»  divided  Into  four 
snbdlTlslOtts,  we  find  that  by  sabdlvMons 
designated  (fi),  (b),  and  (c)  the  Legislature 
decluea  to  be  common  carries  and  subject 
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to  the  provisions  of  the  Public  Utilities  Act 
every  private  corporation,  Indlvldnal,  or  as- 
sociation of  Individuals 
(a)  engaged  In  transporting  crude  oil,  petrole- 
um or  the  products  thereto  through  a  {spe  line, 
"directly  or  indirectly,  to  or  for  the  public,  for 
hire,  compensation  or  consideration  of  any  kind, 
paid,  given,  extended  or  received,  directly  or  In- 
directly, for  such  transportation";  (b)  any  like 
person  or  body  "In  favor  of  whom  the  right  of 
eminent  domain  exists,"  engaged  is  such  trans- 
portation to  or  for  the  public  for  hire,  through 
a  pipe  line  "constructed  or  maintained  upon, 
along,  over  or  under  any  tmblic  highway" ;  (c) 
any  corporation,  individual  or  association  of  in- 
dividuals transporting  crude  oil,  petroleum  or 
tiie  products  thereof,  to  or  for  the  public,  for 
hire  "or  otherwtee,"  by  means  of  a  pipe  line 
"constructed,  (q;>erated  or  maintained  across,  up- 
on, along,  over  or  under  the  right  of  wsy  of  any 
railroad  corporation  or  other  common  carrier 
required  by  law  to  transport  crude  oil,  petroleum 
or  products  thereof,  as  a  common  carrier." 

Restated,  snbdlvlfllon  (a)  of  section  1  em- 
braces only  those  engaged  in  the  business  otf 
transporting  oil  as  common  carriers.  Sub- 
division (b)  Is  the  same  as  subdivision  (a), 
except  that  the  act  in  Its  operation  Is  re- 
stricted to  those  In  whom  the  power  of  em- 
inent domain  exists  (though  not  exerdsed), 
and  whose  pipe  lines  are  conatmcted  over 
public  highways.  Subdivision  (c),  retaining 
the  provision  that  the  transportation  be  for 
the  public  for  hire,  adds  after  the  word 
"hire"  the  words  "or  otherwise,"  and  re- 
stricts the  operation  of  the  provision  to  pipe 
lines  constructed  along  the  rights  of  way  of 
common  carriers  required  to  transport  oil. 
It  thns  appears  that  subdivisions  (a),  <b), 
and  (c)  of  section  1  apply  solely  and  alone  to 
those  who,  by  means  of  pipe  lines,  are  en- 
gaged In  the  transportation  of  crude  oU  and 
Its  products  to  or  for  the  public. 

As  bringing  the  petitioners  within  the  pro- 
visions of  these  subdivisions,  the  commission 
found  as  a  fact  that  tn  the  transportation  of 
crude  oil  and  its  products  by  means  ef  pipe 
lines  from  the  San  Joaquin  Yalley  petition- 
ers were  common  carrier^  thereof,  or,  In 
the  language  of  the  statute,  they  were  en- 
gaged in  transporting  such  articles  "to  or 
for  the  pnbltc  for  hire."  In  our  opinion, 
there  la  no  evidence  to  support  this  finding 
as  to  either  of  the  petitioners. 

[2]  In  his  work  on  Carriers,  Mr.  Moore, 
at  page  20,  voL  1,  defines  a  common  oar- 
rler  as: 

One  who  "holds  himself  out  as  such  to  the 
world :  tliat  he  undertakes  generally  and  for  all 
persons  indifferently  to  carr^  goods  and  deliver 
them  for  hire;  and  that  hia  public  profession 
of  his  employment  be  such  that,  If  he  reftise, 
without  some  just  ground,  to  carry  goods  for 
any  one.  In  the  course  of  his  employment  and 
for  a  reasonsble  and  customary  price,  he  will 
be  liable  to  an  action." 

It  Is  one  who  ottera  to  carry  goods  for  any 
penudi  between  certain  tmnlni  and  who  Is 
bound  to  carry  tar  all  who  tender  their  goods 
and  the  price  of  carriage. 

[S]  Whether  the  business  conducted  by  pe- 
titioners was  that  of  a  common  carrier  as 
thus  defined  was  a  question  of  fact,  idnce  it 
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may  not  be  said  that  the  Intention  of  tbe  Leg- 
islature In  enacting  subdivisions  (a),  (b),  and 
<c)  of  section  1  of  the  act  was  to  subject  to 
pnUlc  use  pliw  lines  engaged  In  the  business 
of  transporting  oil  other  than  for  the  public 
Indeed,  such  legislation,  If  attempted,  would 
hare  been  futll.e,  since  under  the  Fourteenth 
Amendment  of  the  fedonl  Gonstltntlon  no 
state  shall  deprive  any  person  of  property 
without  due  process  of  law,  and  to  take  or 
devote  private  property  to  public  use  without 
cotnpenstition  is  such  deprivation.  The  rec- 
ord discloses  no  action  on  the  part  of  either 
petitioner  which  constitutes  an  Irrevocable 
dedication  of  Its  property  to  a  public  use, 
such  as  the  exercise  of  the  sovereign  power 
of  the  state  In  eminent  domain.  Wyman  on 
Public  Service  Corporations,  {  214;  State  ex 
rel.  Turnpike  Co.  v.  Am.  ft  B.  News  Co.,  43 
X.  J.  Law,  3S1.  Hence,  in  order  to  bring  pe- 
titioners within  the  purview  of  the  provisions 
under  consideration,  it  must  have  been  made 
to  appear  that  they  bad  voluntarily  devoted 
their  transportation  facilities  to  the  Indis- 
criminate use  of  the  public  tm  TaSxe,  thus  con- 
stituting tbem  c(Hnmoa  carriers. 

As  to  tbe  Associated  Pipe  line  Oompauy, 
the  evidence  shows  that  it  was  Incorporated 
In  August,  1007,  "for  the  acQulaitlon.  con- 
struction, leadng,  owning,  maintenance,  and 
i^ratlon,  but  not  as  a  comnKm  carrier,  of 
pipe  lines  for  trani^rtatlon  of  oil  wltbln 
the  state  of  OallComla,  tocother  with  neces- 
sary pumidng  BtatlottS  thereunder."  At  tbe 
time  in  question  the  Southern  Paclflc  Conir 
pany  was,  through  a  subsidiary  company 
known  as  the  Kern  Oil  ft  Trading  Company 
having  charge  of  its  oil  txireau,  engaged  In 
developing  oil  lands  owned  by  it  in  Kern 
county,  the  production  from  which  was  In- 
tended for  its  own  use,  and,  as  a  means  of 
dellvOTing  the  oil  so  produced  to  points  along 
its  line  of  railroad,  It  Joined  with  the  As- 
sociated Oil  Company  in  tbe  construction  of 
two  pipe  lines,  the  aggregate  daily  carrying 
capacity  of  whldi,  in  1813,  was  38,000  bar- 
rels. Tbe  cost  of  construction  represented  by 
the  capital  stock  ^f  the  Associated  Pipe  Line 
Company  was  equally  divided  between  the 
Associated  Oil  Company  and  the  Kern  Oil  ft 
Trading  Company,  and  under  th^r  agree- 
ment,  no  charge  being  made  for  the  transpor- 
tation of  oil  other  than  the  actual  cost  of 
operation  and  maintenance  of  the  pipe  line, 
each  was  entitled  to  one-half  the  carrying 
capacity  of  said  lines,  one  of  which  was 
known  as  the  Blfle  line,  being  281  miles  In 
len(;th,  and  tbe  other,  known  as  the  Hot  line, 
138  miles  in  length.  At  all  the  times  since 
tbe  construction  of  these  pipe  lines  the  Kern 
Oil  &  Trading  Company  has  devoted  Its  one- 
half  of  the  carrying  capacity  of  said  lines 
8(^ely  and  alone  to  the  transportation  of  oil 
produced  by  it  and  delivered  to  Its  pro- 
I^etary  company,  the  Southern  Paclflc  Com- 
pany, tor  the  sole  use  of  the  latter.  In  1813 
sudi  use  amounted  to  18,000  barrels  par  day. 


which  was  one-balf  of  the  full  carrying  ca- 
pacity. Tbe  other  interest  In  the  capacity  of 
said  pipe  lines  so  owned  by  tbe  Associated 
Oil  Company  has  never  at  any  time  since  the 
construction  thereof  been  devoted  to  the 
carrying  of  oil  or  products  other  than  those 
eittier  produced  by  the  Associated  Oil  Com- 
pany or  purchased  in  the  oil  field  by  It  in  Its 
business  of  producing,  baying,  and  selling  oU. 
both  in  crude  and  refined  torroB.  In  1013  its 
dally  production  of  oil  amounted  to  16,500 
barrels,  and  at  the  same  time  it  was  purchas- 
ing about  30,000  barrels  per  day,  which,  as 
found  by  the  commission,  amounted  to  about 
22  per  coit  of  the  entire  production  of  the 
state.  It  thus  ai^ears  that  one  half  of  all 
the  oil  transported  through  these  pipe  lines 
was  produced  by  the  Kern  Oil  ft  Trading 
Company,  so  owned  by  the  Southern  Padlflc 
Company,  for  the  use  of  the  latter,  and  the 
otber  half  so  transported  was  either  pn^ 
duced  or  bought  by  the  Associated  Oil  Com- 
pany, by  whtxn  It  was  tranqiorted  and  de- 
Uvcred  to  Itself  at  the  tem)Iiii  of  said  pipe 
lines. 

With  reference  to  the  other  petitioner,  As- 
sociated Oil  Company:  As  stated,'  It  had  a 
daily  producti<Ma  of  16,500  barrels  and  ao- 
quired  by  purchase  80,000  barrels  per  day, 
making  a  total  of  46,000  barrels ;  boice,  its 
one-half  the  capadty  of  tbe  Associated  Pipe 
Line  Company  being  only  18,000  barrels  per 
day.  left  an  amount  ftw  traiupCHtaUon  1^ 
other  means  of  27,S00  barrels.  For  tbe  pni^ 
pose  of  sndi  transportatl<Ha,  It,  In  8ddlti(m  to 
ownoshlp  In  tbe  Associated  PU>e  line  Oonk- 
pany.  owns  a  pipe  line  running  tnm  tbe  oil 
fields  to  Gaviota.  and  cue  from  the  OoaUo«a 
BsiA  to  Monterey*  tbe  capacity  ot  eacb  o£ 
whidi  Is  some  lOyOOO  ban^  per  day.  At 
no  time  since  the  constmction  tbweof  has  the 
Associated  Oil  OtHupany  transported  any  oil 
through  either  of  these  pipe  lines,  save  and 
except  sodL  as  it  produced,  together  wltb  that 
so  purchased  In  the  field  and  tranq^orted  for 
delivery  to  itself  at  tbe  termini  of  said  i^pe 
lines,  where  it  was  sold  to  consumers  in  Its 
crude  or  refined  form,  or  reshlpped  to  other 
points  for  sale  to  consumers.  The  only  ef- 
ficient means  of  transporting  oil  from  the 
San  Joaquin  Valley  oU  fields,  wliich  in  July, 
1013,  as  found  by  tbe  commission,  amounted 
to  some  6,500,000  barrels,  was  by  means  of 
pipe  lines  of  the  petitioners  and  those  of  a 
number  of  other  companies  engaged  in  the 
transportation  of  oil,  all  of  which  product, 
except  that  produced  by  the  Kern  Oil  &  Trad- 
ing Company  and  Associated  Oil  Company,  to- 
gether with  the  30,000  barrels  per  day  put^ 
chased  by  said  last-named  company,  was 
transported  through  and  by  means  of  such 
other  Independent  pipe  lines  in  wtilch  peti- 
tioners had  no  Interest 

[4]  We  are  unable  to  perceive  anytlilng  la 
the  facts  established  which  does  not  compel 
tbe  conclu^on  that  petitioners  were  engi^ed 
in  ft  purely  ^vate  boslncw  of  tranqrartliig 
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oil  throagfa  these  pipe  Itnee.  RespondMkt  lays 
great  stress  npon  a  decision  of  the  United 
States  Supreme  Court  entitled  U.  s!  v.  Ohio 
Oil  Co.,  234  n.  S.  MS,  34  Sup.  Gt  956,  68  L. 
Ed.  1459.    To  our  minds,  there  are  many 
features  of  this  case  which  dearly  distin- 
guish it  from  that  at  bar.   In  the  Ohio  Oil 
Company  Case  it  appears  that  the  Standard 
Oil  Company  had  acquired  control  of  all 
pipe  lines  to  which  the  oil  Adds  east  of 
California  were  tributary,  thus  giving  it  a 
monopoly  of  the  means  of  transportation; 
that  a  part  of  the  j^pe  lines  constituting  the 
^stem  were  in  fact  common  carriers.  Hav- 
ing thus  made  itself  master  of  the  fields 
without  the  necesdty  of  owning  them  or  pro- 
do^g  any  €Al  itself,  It,  through  its  subordi- 
nates, refused  to  carry  oil  unless  the  same 
was  sold  to  it,  or  to  its  subsidiaries  and 
through  them  to  It,  on  terms  dictated  by  it- 
self. It  was  there  held  that  since,  subject  to 
such  condition  of  sale  to  it,  the  company  car- 
ried everybody's  oil  to  market,  the  act  of 
Congress  declaring  the  pipe  lines  so  operated 
to  be  common  carriers  was  not  a  taking  of 
the  property  for  the  use  of  the  public,  since 
npon  the  facts  found  such  pipe  lines  had 
been  by  the  owners  thereof  devoted  to  public 
use.   In  the  case  a(  bar  a  large  part  of  the 
oil  transported  through  the  pipe  lines  by  the 
Associated  Oil  Company  is  produced  by  it. 
The  amount  of  80,000  barrels  per  day  pur- 
chased bears  a  comparatively  small  propor^ 
Uon  to  that  produced  in  the  oil  fields  tribu- 
tary to  its  lines.  '  The  fact  of  such  limited 
purchase,  In  competition  with  a  nuiiU)er  of 
other  oU  pipe  line  ccHnpanles- to  vliich  said 
oil  field  is  tributary,  cannot,  under  the  cq^ln- 
ion  in  the  Ohio  Oil  C<mipany  Cas^  however 
Interpreted,  be  deaned  to  constttnte  it  a  com- 
mon carrier,  or  engaged  In  transporting  oil 
for  the  public.   Indeed,  Oie  <qplnlon  of  the 
Supreme  Court  In  the  case  of  U.  S.  v.  Uncle 
Sana  Oil  Co.,  found  In  the  same  hook  Qpage 
S61).  is  authority  for  holding  the  contrary 
▼lew.   The  fact  that  "the  business  Is  such 
that  the  public  needs  the  use  in  the  same, 
and  that  the  conduct  of  the  same  la  a  matter 
of  consequence,'*  as  found  by  the  commission. 
Is  immaterial  to  the  question.    In  one  of 
the  so-called  elevator  cases,  that  of  Munn  v. 
Illinois,  94  V.  S.  118,  21  L.  Eld.  77,  It  is  said: 

"When,  therefore,  one  devotes  his  property  to 
a  use  in  which  the  public  has  an  interest,  he,  in 
effect  grants  to  the  public  an  interest  in  that 
as&  and  mast  submit  to  be  controUed  by  the 
miblic  for  the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created." 

But  so  long  as  he  uses  his  property  for 
private  use,  and  in  the  absence  of  devoting  It 
to  public  use,  the  public  has  no  Interest 
therein  which  entitles  it  to  a  voice  In  its 
control  Other  cases  to  the  same  elfect  are 
Budd  T.  New  York,  143  U.  S.  517,  12  Sup.  Ct 
468,  36  L.  Ed.  247;  Weems  Steamboat  Co  v 
Peoples'  Co..  214  U.  S.  345,  29  Sup.  Ct.  661, 
63  L.  Ed.  1024,  16  Ann.  Cas.  1222 :  Mononga- 
hela  NaT.  Co.  r.  U.  S..  148  U.  S.  336,  13  Sup. 
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Ct  622,  37  L.  Ed.  463,  and  Del  Mar  v.  Eshle- 
man,  167  Cal.  666,  140  Pac.  591,  948.  In- 
deed, our  attention  is  directed  to  no  authori- 
ty In  this  state  or  elsewhere  holding  other- 
wise. 

Subbdlvlsion  (d)  of  section  1  embraces 
every  one — 

"owsiniar,  using,  operating,  managing  or  control- 
ling, directly  or  mdirectly.  or  participating  in 
the  ownership,  use,  operation,  management  or 
control,  directly  or  indirectly,  under  kase,  con- 
tract of  purchase,  agreement  to  bay  and  sell,  or 
other  contractual  or  tacit  agreement  or  arrange- 
ment ot  any  kind  or  diaracter  whatsoever,  of 
any  pipe  line,  or  pipe  lines,  or  any  part  of  any 
pipe  line,  or  pipe  lines,  plant  or  equipment,  or 
pipe  line  system,  or  any  part  of  any  pipe  line 
system,  for  the  transportation  of  crude  oil,  pe- 
troleum or  the  products  thereof,  of  and  from,  or 
ot,  or  from  any  oil  field  or  place  of  production 
within  the  state  of  California,  to  any  distribut- 
ing, refining,  or  marketing  center  or  reshipping 
point  therefor  within  said  state,  whereby,  or 
under,  or  through  which,  directly  or  indirectly, 
such  corporation,  or  any  corporation  or  associa- 
tion of  corporations,  or  individual  or  association 
of  individuals  secures,  or  ia  enabled  to  secure, 
or  attempts  to  secure,  or  tends  to  secure,  the 
control  oi,  or  monopoly  of  the  purchasing  of, 
or  the  coocrol  of,  or  monopoly  of  the  transporta- 
tion of  such  crade  oil,  petroleum  or  the  products 
thereof." 

As  bringing  petitioners  within  this  provi- 
sion of  the  act,  the  commission  found  that 
"the  purpose  of  chapter  327  of  the  Lavra  of 
1913  is  to  terminate  and  prevent  a  monopoly 
In  the  oil  pipe  line  business,"  and  found  as  a 
fact  that  the  Associated  Oil  Company  and 
Associated  Pipe  Line  Company,  together  vrtth 
three  other  companies  named  as  engaged  in 
like  business,  "have  secured  the  control  and 
monopoly  of  the  transportation  of  crude  oil, 
petroleum,  and  the  products  thereof  from'  the 
San  Joaquin  Valley  oU  fields,"  and  that, 
while  section  5  of  the  act  excepts  from  the 
provisions  thereof  companies,  individuals, 
and  associations  the  nature  and  extent  of 
whose  business  Is  not  of  public  Interest  or 
consequence,  "the  five  companies  (among 
which  were  petitioners)  serving  the  San  Joa- 
quin VaUey  fields  cannot  be  regarded  as  com- 
ing within  the  exception,"  and  further  found 
as  a  fact  that  the  nature  and  extent  of  the 
business  of  said  five  companies,  Including  pe- 
titioners, "Is  such  that  the  public  needs  no 
use  in  the  same,  and  the  conduct  of  the  same 
Is  not  a  matter  of  public  consequence." 

The  finding  as  to  the  control  aud  monopoly 
secured  by  petitioners  Is  attacked  upon  the 
ground  of  Insufficteucy  of  evidence  to  support 
the  same.  The  evidence  touching  the  subject 
Is  most  meager  and  unsatisfactory.  In  ef- 
fect it  shows  that  five  companies,  includiug 
petitioners,  operating  pipe  lines  In  transport- 
ing oil,  a  part  of  whl(^  was  produced  by 
each  of  them,  were  also  buyers  of  crude  oil 
in  the  fields  from  the  Independent  producers 
thereof,  who,  since  n<me  of  said  companies 
transported  oil  otlier  than  that  produced  by 
themselves  or  bwAx  as  th^  acquired  by  pur- 
chase, had  no  eflicient  means  of  shipping 
their  oil  to  market,  and  hmce  contracted  to 
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sell  the  same  to  some  one  of  (hose  companies 
at  prices  agreed  upon;  that  there  was  no 
agreement,  tacit  or  otherwise,  shown  to  ex- 
ist between  the  companies  as  to  the  price 
which  they  should  pay  In  contracting  for 
the  purchase  of  oU;  that  during  most 
of  the  time  the  production  of  oil  was 
largely  in  excess  of  the  demand  therefor, 
and  little,  If  any,  difference  was  paid  by 
the  companies  In  contracting  for  the  pur- 
chase of  oil;  hence  convenience  and  econ- 
omy In  delivery  of  the  oil  both  as  to  the  pur- 
chaser and  buyer  might  well  be  deemed  a 
controlling  factor  in  making  such  cootracts. 
While  the  position  of  petitioners  and  owners 
of  the  other  pipe  lines  gave  them,  as  found 
by  the  commission,  an  advantage  over  the  in- 
dependent producers  In  transporting  their 
product,  thus  affording  an  opportunity  ena- 
bling them  to  enter  into  an  unlawful  combina- 
tion In  restraint  of  trade,  our  attention  Is 
directed  to  no  evidence  which  In  the  slightest 
degree  tends  to  establish  sndi  fact. 

[S,  B]  However  this  may  be,  and  conceding 
the  evidence  ample  to  support  the  finding, 
such  fact  cannot  warrant  the  taking  of  pri- 
vate property  for  public  use  without  compen- 
sation for  which  no  provision  is  made  or 
contemplated.  True,  the  exaction  of  tolls 
for  actual  service  will  be  allowed,  bat  there 
are  elements  of  damage  due  to  the  subjection 
of  the  property  to  the  public  service  not 
covered  by  charges  for  service  performed  for 
which  no  compensation  is  made;  That  sub- 
jecting petitioners'  property  to  the  use  of 
the  public  as  common  carriers  constitutes  a 
taking  of  the  same,  admits  of  no  controversy. 

"Whenever  a  law  deprives  the  owner  of  the 
beneficial  ose  and  free  enjoyment  of  bis  prop- 
erty, or  imposes  restraints  upon  such  use  and 
enjoyment  Uiat  materUU;  affect  its  valne,  with- 
oat  lesal  process  or  compensation,  it  deprives 
him  of  his  property  within  the  meaning  of  the 
Constitution.  *  •  •  It  is  not  necessary,  in 
order  to  render  a  statute  obnoxious  to  the  re- 
straints of  the  Constitution,  tbat  it  must  in 
terms  or  in  effect  authorize  the  actual  physical 
taking  of  the  prooerty  or  the  thing  itself,  so  long 
as  it  affects  its  free  use  and  enjoyment,  or  the 

fower  of  disposition  at  the  will  of  the  owner." 
'orster  v.  Scott,  136  N.  Y.  577,  32  N.  E.  976, 
18  L.  R.  A.  543;  Mononeahela  Nav.  Co.  v. 
United  States,  148  U.  8.  3^,  18  Sup.  Ct  622, 
87  li.  Ed.  463. 

-  Under  the  PubUc  UtlUtles  Act  the  Ball- 
road  Commission,  as  an  Instmmentallty  of 
the  state,  is  authorized  to  supervise  aud 
regulate  every  public  utility  In  the  state, 
with  power  to  fix  tolls  and  charges  exfacted 
for  the  service  performed ;  but  It  has  no 
power  to  declare  what  shall  constitute  a  pub- 
lic utility.  But  this,  argues  respondent,  is  a 
function  of  the  Legislature.  Not  so.  The  Leg- 
islature possesses  no  such  power.  It  cannot 
by  Its  edict  make  that  a  public  utility  which 
In  fiict  la  not.  and  take  private  property  for 
public  use  by  its  flat  that  the  property  Is 
being  devoted  to  a  public  use.  If  under  the 
broad  language  used  In  section  28,  art  12,  of 
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the  Constitution  that  "every  class  of  private 
corporations,  iudlvldnals  or  assodattons  of 
IndlTldnals  hereafter  declared  by  the  Legis- 
lature to  be  public  ntUlties  shall  •  •  • 
be  subject  to  *  *  *  control  and  regula- 
tion" of  the  Railroad  Commission,  the  Leg- 
islature can  by  its  mere  flat,  without  notice 
or  opportunity  to  be  heard,  and  In  the  ab- 
sence of  any  provision  tor  compensating  the 
owner  thereof  for  damage,  subject  petition- 
ers* pipe  lines  to  the  demands  of  the  public 
because  the  private  use  thereof  tends  to  cre- 
ate a  monopoly  or  enables  the  owner  thereof 
to  secure  a  monopoly,  it  can  with  equal  pro- 
priety declare  a  grocer  or  dry  goods  store 
employing  more  than  a  specified  Dumber  of 
clerks  to  be  a  public  utility,  or,  without  such 
or  any  qualifications,  declare  that  all  pipe 
lines  need  in  transporting  oil  shall  be  com- 
mon carriers  of  oiL  Indeed,  as  to  corpora- 
tions, this  is  precisely  what  It  has  attempted 
to  do  by  section  2  of  the  act,  whieh  provides 
that  every  corporation  owning  a  pipe  line, 
through  and  by  means  of  which  it  transports 
oil  is  declared  to  be  a  common  carrier  and 
subject  to  the  provisions  of  the  Public  Utilities 
Act;  the  only  limitation  thereon  being,  as 
provided  in  section  6,  tbat  it  shall  not  apply 
where  the  nature  and  extent  of  -the  business 
Is  such  that  the  public  needs  no  use  In  the 
same.  That  such  provisions  constitute  a  tak- 
ing of  private  property  by  the  state  for  pubf 
lie  use,  without  due  process  of  law,  which  Is 
prohibited  by  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  must  be  conceded. 
Mr.  Lewis,  in  his  work  on  Eminent  Domain 
(8d  Ed.)  I  11,  says: 

"A  law  which  authorizes  the  taking  of  private 
property  without  compensation  *  *  *  cannot 
be  considered  as  due  process  of  law  in  a  free 
government."  Chicago,  etc,  R.  R.  Co.  v.  Chi- 
cafTo.  166  U.  S.  226,  17  Sup.  Ct  581,  41  L.  Ed. 
979. 

1.  The  evidence  Is  Insufficient  to  Justify 
the  finding  that  petitioners  in  operating  their 
pipe  lines  In  transporting  oil,  came  within 
the  provisions  of  suodlvlsions  (a),  (b),  and  (c) 
of  section  1  of  the  act. 

2.  Subdivision  (d)  of  section  1  and  section 
2  of  the  act  are,  except  perhaps  as  to  cor- 
porations acquiring  such  pipe  lines  after  the 
passage  thereof,  unconstitutional  aud  in  vio- 
lation of  the  Fourteenth  Amendment  to  the 
federal  Constitution,  in  that  they  contemplate 
the  taking  of  private  property  in  the  absence 
of  any  provision  made  for  compensating  the 
owners,  and  without  due  process  of  law. 

Our  conclusion  renders  It  unnecessary  to 
consider  other  grounds  upon  which  petition- 
ers attack  the  action  of  the  Railroad  Commis- 
sion. 

The  orders,  in  so  far  as  they  affect  peti- 
tioners, are  annnlled. 

We  concur:  SLOSS,  3,;  HBLTIN.  J.; 
HBNSHAW,  1.;  SHAW,  J. 
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SAVINGS  UNION  BANK  A  TRUST  CO.  v. 
CBOWLBT.    (S.  F.  72»7.) 

(Sapreme  Ckmit  U  CoUfonda.   Nov.  28,  1917. 
Bdieuiiic  DenM  Dec  20.  1917.) 

1.  EXECUTOSS  AND  ADUIHIBTBATOBS  «=340O— 
ACnORS— SUFFICIEHCT  OF  I^TIDKNCE. 

In  an  action  hy  an  executor  asainst  the  tes- 
tator's widow  involving  a  dispute  as  to  the  own- 
««bip  of  diTid«ncla  on  corporate  stock,  evidence 
keid  msneAnt  to  support  findings  that  the  has* 
band  pledged  the  stock  to  the  wife  to  secure 
the  pa^'ment.  of  his  notes  to  her,  that  the  cer- 
tificatea  of  stock  were  delivered  to  and  retained 
by  her,  and  that  the  notes  had  not  been  paid. 

2.  Affbai.  and  Breob  4»931(1)  — Pbksump- 
TI01V8— Findings. 

The  presnmptiou  of  payment  of  the  notes 
arising  from  long  lapse  oi  time  could  not  avail 
against  the  court's  finding  of  nonpayment  based 
upon  the  payee's  teetiiiUHiy  that  no  part  of  the 
debt  had  been  paid.  • 

a  EXKCUT0B8  AND  ADHINISTBATOBa  «=»431(2) 

—  Limitation  of  AcrroNs  «=>  167(1)  —  Wit- 
NEsgES  €s=>138— Pbbsentation  of  Claims— 
CoMPvntNCT  or  WiTHBBSBa— Natubb  of  Ao- 
Tion. 

Ad  action  by  a  stockholder's  executor  to  re* 
cover  dividends,  in  which  the  stockholder's  wid- 
ow was  mibstituted  as  defendant  and  set  up  a 
claim  to  Uie  dividnids  under  a  pledge  of  the 
stock  to  ber  to  secure  the  payment  of  notes,  was 
not  an  action  on  the  notes  nor  a  claim  against 
the  esuie,  and  the  widow's  rights  were  exactly 
the  same  as  if  lEdie  were  suing  the  corporation, 
and  hence  the  .running  of  limitations  or  the  non- 
presentation  of  the  notes  as  a  claim  against 
the  estate  were  not  defenses,  and  the  widow  was 
not  incompetent  aa  a  witness,  under  Code  Civ. 
Proc,  {  18B0,  subd.  3,  providing  that  parties  or 
assignors  of  parties  or  persons  in  whose  behalf 
an  action  or  proceeding  is  prosecuted  cannot 
be  wltnoMoa  against  an  executor  or  administra- 
tor upon  a  daim  or  demand  against  the  estate 
as  to  any  matter  of  fact  oocurring  beUm  the 
death  of  the  decedent. 

4.  GOBPORATIONS  ^»12S<8>— PlKDOS  OV  STOOK 

— RxTENT  OF  Lien— Dividends. 
Under  Civ.  Code,  I  2980,  providing  that  tbe 
increase  of  property  pledged  is  pledged  with  the 
property,  a  pledge  of  corporate  stock  carries 
with  it  a  pledge  of  the  dividends. 

5.  LnciTATioN  OF  Actions  «=»167(1)— Opera- 
tion AND  BJttbct— Effect  on  Lien  of 

PI.EDQEE. 

Where  defendant  lawfully  acqnired  posses- 
sion of  certificates  of  stock  as  pledgee  during 
the  existence  of  the  obligation  secured,  and  was 
still  in  possession  of  them,  her  lien  remained  in 
full  force,  and  she  could  not  be  divested  of  it 
without  a  prior  satisfaction  of  the  debt,  not- 
withstanding tbe  running  of  limitations  against 
the  secured  debt. 

e.  COBPOBATIONS     ^»123(10)  —  BXGHTS  OF 

PixDGEBs  OF  Stock— CoufcnoH  ov  Divi- 

DEND8. 

A  lawful  pledgee  of  corporate  stock  could 
collect  the  dividends  from  the  corporation  and 
apply  them  in  satisfaction  of  the  secured  debt. 
7.  Witnbsbes  fl=»59— Husband  and  Wire— 
Actions  between  Wife  and  Husband's 
eixecutob. 

Code  Civ.  Proc.  |  1881,  subd.  1,  provides 
that  a  husband  cannot  be  examined  for  or 
against  his  wife  without  her  consent,  nor  a  wife 
for  or  against  her  husband  without  his  consent, 
nor  can  either  without  the  consent  of  the  other 
be  examined  as  to  any^  communication  during  the 
marriage,  but  that  this  exception  does  not  apply 
to  a  dvu  action  or  proceeding  by  one  agalnEd: 
the  other.   Civ.  Code,  |  1C>S,  provides  that  either 


husband  or  wife  may  enter  into  any  engagements 
or  transactions  with  the  other  or  with  any  other 
person  respecting  property  which  either  mi^ht 
if  unmarried.  Held,  that  a  wife,  in  an  action 
between  her  and  her  husband's  executor  involv- 
ing the  ownership  of  dividends  on  stock  which 
she  claimed  was  pledged  to  her  to  secure  the  pay- 
ment of  notes,  coula  testify  to  the  declarattonB 
of  her  husband  concerning  the  ddiVery  of  the 
notes  and  certificates  of  stock  to  her.  as  the 
action  was  such  an  action  or  proceeding  as  is 
excepted  by  section  1881. 

Department  1.  Appeal  from  Superior 
Court,  City  and  Ctmuby  at  San  Frandsco; 
J.  M.  Seawell,  Judge. 

Action  by  the  Savings  UnUm  Bank  ft  Tnut 
Company,  as  executor  of  Timothy  Jay  Crow- 
ley, deceased,  against  tHe  Pleasant  Valley 
Farming  Company,  In  which  Katherlne  B. 
Crowley  was  substituted  as  deftoidant  From 
a  Judgment  for  defendant,  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  AflBrmed. 

See,  also,  30  Cal.  App.  144,  167  Pac  51«; 
30  CaL  App.  S85,  15»  Pac.  1»4. 

Sullivan  &  Sullivan  and  Theo.  J.  Bocbe, 
and  Wm.  H.  Chapman,  all  of  San  Francisco, 
for  appellant  O'Gara  &  De  Martini  and 
Bert  Schleslnger,  all  of  San  Francisco,  for 
respondent 

LAWLOR,  J.  Plaintiff  appeals  from  the 
Judgment  for  defendant  and  from  an  order 
denying  a  new  trial. 

Timothy  Jay  Crowley  died  January,  1913. 
At  the  tline  of  his  death  he  was  tbe  owner  of 
106  shares  of  the  capital  stock  of  the  Pleas- 
ant Valley  Farming  Company,  represented 
by  certificates  numbered  3  and  8.  In  March 
and  May,  1913,  dividends  were  declared  on 
the  Crowley  stock  amounting  to  $11,978.  In 
June,  1913,  plaintiff  commenced  this  action 
against  the  Pleasant  Valley  Farming  Com- 
pany for  the  dividends,  on  behalf  of  the  es- 
tate. By  stipulation,  the  farming  company 
was  released  from  all  UablUt?,  upon  its  de- 
posit of  the  money  In  a  bank  selected  by  the 
trial  Judge,  and  tbe  defendant,  Katherlne  S. 
Crowley,  widow  of  the  deceased,  was  substi- 
tuted and  permitted  to  hie  her  answer  set- 
ting out  her  claim  to  the  dividends.  Her 
answer  alleged,  and  the  court  found  it  to 
be  the  fact,  that  the  deceased  was  at  bis 
death  Indebted  to  the  defendant  in  the  sum 
of  $7,500  and  Interest,  evidenced  by  four 
promissory  notes  properly  executed  and  de- 
livered to  the  defendant;  that  no  part  of  the 
principal  or  interest  of  the  notes  bad  ever 
been  paid,  and  that  these  notes  were  secured 
by  the  two  certificates  of  stock  above  men* 
tloned.  It  was  accordingly  held  that  these 
certificates  In  the  possession  of  the  defendant 
constituted  a  valid  pledge  of  the  stock  In 
question,  and  entitled  her  to  collect  her  debt 
out  of  the  dividends  deposited  by  the  Pleas- 
ant  Valley  Farming  Company,  the  surplus  to 
go  to  the  plaintiff. 

[1,  2]  Appellant  contends  that  the  evidence 
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is  Insuffldoit  to  Justify  the  flndlDgs  that  the 
deceased  ever  delivered  the  certiflcatea  of 
stock  to  the  respondent  in  pledge,  or  that 
such  certificates  were  ever  pledged  to  secure 
the  payment  of  the  notes  in  question,  or  that 
respondent  retained  possession  of  the  certifi- 
cates In  pledge  or  otherwise,  or  that  the  notes 
themselres  had  not  been  fully  paid  long  prior 
to  the  declaration  of  the  dividends  In  suit. 
Practically  the  only  evidence  touching  these 
particulars  Is  the  testimony  of  the  respond- 
^t,  Mrs.  Crowley,  and  the  notes  and  certifl- 
catea themselves.  Mrs.  Crowley  stated  that 
all  four  notee,  though  hairing  different  dates, 
were  delivered  to  hor  by  her  husband  at  the 
same  Ume,  In  1007,  as  evidence  ot  his  in- 
debtedness to  her,  and  that  tt^iether  wiOi  the 
notes  he  deUvered  to  Iict  the  two  cratlflcates 
of  stodt,  which  he  toAd  her  would  secure  the 
notes.  Up<m  three  of  the  notes  was  the  Btatfl- 
ment,  in  the  handwriting  of  Crowley,  that 
they  were  secured  1^  stock  of  tiie  Pleasant 
Valley  Farming  Company,  or  the  Pleasant 
Valley  Stock  Farm.  The  body  and  signature 
of  the  notes  were  shown  to  be  in  Crowley's 
handwriting.  The  certificates  bore  the  blank 
Indorsement  of  the  deceased.  Upon  the 
face  of  the  certificates  was  the  provision 
that  they  were  transferable  upon  the  books 
of  the  company  by  indorsement  and  deliv- 
ery. Mrs.  Crowley  also  testified  that  when 
she  received  the  notes  and  certificates  she 
wrapped  all  of  them  Into  a  single  package 
and  placed  them  in  a  safe  deposit  box  rented 
by  her  husband,  to  which  she  had  access,  and 
which  she  used  for  her  personal  belongings. 
The  package  was  found  to  be  intact  upon 
the  death  of  Crowley,  and  was  identified  by 
respondent  as  the  one  she  had  placed  In  the 
deposit  box.  Upon  the  question  of  payment, 
respondent  stated  that  no  part  of  the  prin- 
cipal or  Interest  had  ever  been  demanded  or 
paid.  Appellant's  proof  of  Joint  savings  ac- 
counts between  Mrs.  Crowley  and  her  hus- 
band, and  the  testimony  of  D.  J.  Murphy  and 
his  wife,  are  not  sufficient  to  show  that  the 
notes  had  t>een  paid.  Neither  can  the  pre- 
sumption of  payment  arising  from  long  lapse 
of  time,  contended  for  by  appellant,  avail 
against  the  finding  of  the  court  based  upon 
the  evidence  above  set  out  It  Is  the  only 
direct  evidence  upon  the  suoject  and  is  clear- 
ly sufficient  to  Justify  the  findings. 

[)•!]  A  number  of  points  are  made  by  ap- 
pellant In  its  brief,  several  of  which  can  be 
treated  together.  Appellant  claims  that  re- 
spcmdenf  s  answer  is,  in  fact,  a  complaint  on 
the  promissory  notes  to  which  the  following 
defenses  are  available:  (1)  The  notes  are 
barred  by  the  statute  of  limitations;  (2)  the 
debt  having  lapsed,  the  lien  upon  the  stock 
and  dividends  la  extinct;  the  action  being 
npon  a  claim  against  the  estate,  the  answer  Is 
fatally  defective  In  not  showing  a  prior  pres- 
entation of  the  claim  to  the  executor; 
(4)  under  the  provisions  of  the  Code  of  Civil 
Procedure  (section  iS80,  subO.  Sit  the  respond- 


ent could  not  testify  to  the  transaction.  A 
sufficient  answer  to  all  of  these  contritions 
is  that  the  action  la  not  upon  a  claim  against 
the  estate,  that  is,  the  respondent  is  not  su- 
ing upon  the  notes  in  question;  the  action  la 
really  one  in  which  the  appellant  la  seeking 
to  secure  a  return  of  the  pledged  dividends 
without  paying  the  debts  which  the  dividends 
secure.  Kespondent's  rights  are  exactly  the 
same  as  If  she  were  suing  the  Pleasant  Val- 
ley Farming  Company;  appellant  most  show 
that  the  respondent  has  no  right  to  collect 
the  dividends  from  the  farming  company. 
The  law  generally,  and  In  this  state,  is  that  a 
pledge  of  stock  carries  with  it  a  pledge  of 
the  dividends.  Civ.  Code,  i  2988;  McAulay 
T.  Moody.  12S  CaL  202,  m  60  Pac.  778;  Jones 
on  Pledges  and  Collateral  Securities,  i  38& 

Furthermore,  the  re^tondent  harti^  law- 
fully acquired  possession  of  the  certificates  as 
pledgee  during  the  existence  of  the  ohll^- 
tlon,  and  being  still  In  possession  of  them 
when  the  action  of  appellant  was  filed,  her 
lien  remained  in  full  force,  and  she  could  not 
be  divested  of  It  without  a  prior  satisfac- 
tion of  the  debt  This  principle  has  been  laid 
down  In  earlier  adjudications  of  this  court, 
and  Is  by  analogy  to  the  rule  that  the  mort- 
gagee In  possession  cannot  be  disturbed  even 
though  the  statute  has  run  upon  the  obliga- 
tion, until  the  debt  Is  first  satisfied.  Bridge 
V.  Connecticut  Mut  Life  Ins.  Ca,  167  Cal. 
774,  141  Pac.  375;  Puckhaber  v.  Henry,  152 
Cal.  419,  93  Pac.  114,  125  Am.  St.  Rep.  75, 
14  Ann.  Gas.  844;  Cushing  v.  Building  Ass'n, 
166  Cal.  781,  7S7,  134  Pac.  324;  Zellerbach 
V.  AUenberg,  99  Cal.  57,  69, 33  Pac.  786;  Spect 
T.  Spect,  88  Cal.  437,  26  Pac.  203,  13  L.  R. 
A.  Ia7,  22  Am.  St  Rep.  314.  The  re^oudent 
being  the  lawful  pledgee  of  the  stock,  she 
could,  as  such  pledgee,  collect  the  dividends 
from  the  farming  company  and  apply  them 
in  satisfaction  of  the  notes.  Since  we  are 
not  here  concerned  with  an  action  upon  the 
notes  nor  a  claim  upon  the  estate,  the  run- 
ning of  the  statute  of  limitations  and  the 
extinction  of  the  right  of  action  upon  the 
notes  are  Immaterial;  no  claim  against  the 
estate  need  have  been  presented  (In  re  Gal- 
land,  92  Cal.  293,  28  Pac.  287),  and  the  limi- 
tation on  the  right  of  respondent  to  testify 
to  the  transaction*  under  section  1880,  Code 
of  Civil  Procedure,  was  Inapplicable.  Myers 
V.  Relnsteln,  67  Cal.  89  ;i  Booth  v.  Pendola, 
88  Cal.  36,  43,  23  Pac.  200,  25  Pac.  1101;  Poul- 
Bon  V.  Stanley,  122  Cal.  655.  55  Paa  605,  68 
Am.  St  Rep.  73. 

[7]  ^e  remaining  point  made  by  appel- 
lant Is  that  the  court  erred  in  permitting  re- 
spondent to  testify  to  declarations  of  her  hus- 
band concerning  the  delivery  of  the  notes 
and  certificates  of  stock  to  her,  on  the  ground 
that  by  the  law  of  this  state  neither  spouae 
can,  without  ttie  consoit  of  the  oUier*  te^ 
tUy  as  to  any  communlcntlons  made  by  ono 
to  the  other  during  marriage,  citing  section 
18S1,  wibd.  1,  Code  of  OLvU  Pxooedura 
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Respondent  contends  that  no  declsi<Hi  in  tbls 
Jurisdiction  has  extended  the  restriction  be- 
7<Hid  confidential  communications,  and  by 
re&son  of  the  freedom  of  contract  between 
husband  and  wife  either  should  be  allowed  to 
testify  freely  to  business  communications. 
Section  1881  declares  that  the  rule  there 
stated,'  excluding  testimony  by  one  spouse  of 
declarations  by  the  other  made  during  mar- 
riage, "does  not  apply  to  a  dvll  action,  or 
proceeding  by  one  against  the  other."  The 
ClTil  Code  (section  ICS)  provides  that  "either 
husband  or  wife  may  enter  Into  any  engage- 
ment or  transaction  wltb  the  other,  or  with 
any  other  person,  respecting  property,  vrhich 
either  might  If  unmarried."  The  protection 
of  the  right  to  contract  with  each  other  re- 
specting their  seimrate  property  requires  that 
each  should  be  allowed  to  testify  concerning 
sQch  contracts,  in  case  of  an  action  between 
them  thereon.  This  is  such  an  action  or  pro- 
ceeding within  the  meaning  of  section  1B81, 
and  the  prohibition  therein  does  not  apply. 
Under  that  section,  the  wife  can  testify  to 
communications  made  to  her  by  her  husband 
constltnting  the  contract  between  tbem,  or 
affecting  her  rights  thereunder.  Emmons  t. 
Barton,  loe  Cal.  609,  42  Pac.  303,  was  not  a 
case  of  that  character,  and  what  Is  there  said 
bas  no  applicftti(ni  here. 
Judgment  and  order  affirmed. 

We  concur:  8HAW,  J.;  SLOSS,  J. 


GEORGE  T.  TRINITY  CHURCH  et  bL 
(L.  A.  3716.) 

(Supreme  Court  of  California.    Not.  23,  1017. 
Rebearins  Dented  Dec  20,  1917.) 

Neolioence  «=3o5— Injuby  to  Subcontbac- 
tor's  Servant— Liability  of  Costbactob. 
For  injuTT  to  servant  of  suboontractor  from 
givine  way,  through  weakening  of  supports,  of 
a  scaffolding  built  for  subcontractor  by  contrac- 
tor at  a  time  and  under  circumstances  when 
the  subcontractor  was  by  the  contract  bound  to 
construct  it,  the  contractor  is  not  liable ;  he  not 
having  been  boond  to  keep  it  in  repair  or  to  In- 
spect it  against  weakening  of  supports. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  S.  EX  Crow,  Judge. 

Acdon  by  Clarence  Eugene  George  against 
Trinity  Chundi  and  another.  From  judgment 
for  plaintiff  against  defendant  Magnus  John- 
son, and  from  an  order  denying  motion  for 
new  trial,  said  Johnson  appeala  Reversed. 

Richards  ft  Caiiler,  of  Santa  Barbara,  and 
Georce  H.  Moore,  of  Los  Angeles,  for  appel- 
lant 6.  H.  Gould,  at  Santa  Barbara,  for 
respondent 

MELYIN,  J.  Action  for  damages  against 
two  defendants.  Each  appeared  separately. 
Judgment  was  entered  In  Cavor  of  defendant 
Trini^  Church  after  Its  motion  for  nonsuit 
was  granted.   Johnson,  the  other  defendant, 


made  a  similar  motion,  which  was  doiled- 
Against  him  the  Jury  rendered  a  verdict  in 
tbe  sum  of  $5,000,  and  judgment  for  that  sum 
with  costs  was  ent»ed.  Johnson  appeals 
from  the  judgment  and  from  an  (Hrder  deny- 
ing his  motion  for  a  new  trial. 

The  plaintiff  was  Injured  by  reason  of  the 
breaking  of  a  scaffolding  upon  which  he  was 
at  work  in  a  new  building  erected  for  Trin- 
ity Church.  He  was  an  employe  of  the  sub- 
contractors, Smith  ft  StalhQth,  engaged  In 
doing  the  stonework  required  in  the  construc- 
tion of  the  building. 

Trinity  Church  en^Ioyed  Magnus  Johnson 
to  superintend  the  erection  of  its  new  build- 
ing In  accordance  with  certain  plans  and 
epeclflcatlons.  In  the  written  cMitract  be- 
tween the  church  and  Johnson  it  was  pro- 
vided that  the  latter  should  give  the  same  at- 
trition to  the  building  as  wonld  be  given  by 
a  person  constructing  it  under  ecmtract,  bo 
far  as  direction  and  supa4nt^dence  were 
concerned,  except  that  he  should  not  be  re- 
quired to  [wy  for  labor  or  tor  material  used 
in  the  construction  of  the  building  save  a 
mixer,  a  hnzx  saw,  and  scaffolding  planks, 
which  he  was  to  furnish. 

In  the  contract  for  the  cement,  stone,  and 
concrete  work  Trinity  Church  was  deslepaated 
as  "owner,"  Johnson  as  "contractor,"  and 
Smith  ft  Stalhnth  as  "subcontractor."  This 
agreement  provided,  among  other  things,  that 
the  subcontractor  should  set  up  any  scaffold- 
ing that  m^t  be  specially  required  for  his 
work.  In  the  spedfloations  accompanying 
the  earlier  contract  by  which  Johnson  agreed 
to  supervise  the  building  it  was  set  forth  that 
the  cari>enter  was  to  "set  up  all  scaffolding 
and  staging  that  may  be  required  for  the 
enectloa  of  the  building."  Johnson  was  to 
hire  all  workmm;  was  to  have  control  of 
the  work  anbjeet  to  tbe  supervision  of  the 
arcUtects;  and  was  to  pay  the  men  weekly, 
reodvins  retanbursennot  from  the  churdi  at 
the  beginning  of  the  following  week  upon 
presentation  of  his  payroll.  The  diurdi  was 
to  pay  tor  all  matolala  used  In  Oi»  wot  k  at 
least  monthly,  and  it  was  set  forth  in  the 
agreement  that  "subcwtractora  shall  be  paid 
by  the  party  of  the  first  part  [the  church] 
upon  cotificate  uft  the  archltecta."  JcOin- 
son's  compenaatlia  was  to  be  a  fixed  sum  If 
the  buUding  should  be  erected  for  the  esti- 
mated coat,  but  his  compensation  was  to  be 
Increased  or  diminished  In  a  manner  provid- 
ed In  the  vndUng,  according  to  the  completion 
of  the  building  for  less  or  more  than  the  es- 
timate. 

It  appears  without  Cfmfllct  or  question 
that  plaintiff  was  an  enipl<^6  of  the  subcon- 
tractor. Indeed,  he  bo  testified  himself,  say- 
ing that  be  was  hired  and  paid  by  Mr.  Smith, 
of  Smith  ft  Stalhnth.  He  waa  a  nuunn  en- 
gaged lu  "pointing"  the  stone— the  last  stage 
in  the  completion  of  the  work.  A  "ledger"  of 
the  scaffold  upon  which  be  was  standing  gave 
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way,  causing  hla  fall  and  consequent  Injury. 

It  was  charged  in  the  complaint  that  the 
defendants  after  the  erection  of  the  platform 
(which,  later  gave  way  under  plalntlfTs 
weight)  had,  with  gross  negligence,  removed 
the  wooden  supports  necessary  to  sustain  the 
"ledgers"  or  transverse  pieces  of  wood  which 
were  nailed  to  uprights  of  the  staging  and 
upcHi  which  the  boards  of  the  platform  rested. 
Appellant  Insists  that,  although  the  scaf- 
folding was  erected  originally  by  the  carpen- 
ter In  his  employ,  it  was  then  suitable  for  all 
purposes;  that  it  was  constructed  for  the 
stone  masons  and  at  their  special  Instance; 
that  there  Is  no  evidence  that  he  or  any  one 
In  his  service  weakened  the  platform  by  re- 
moving the  supports  of  the  ledgers ;  and  that, 
if  they  were  removed  (and  there  is  evidence 
to  indicate  such  fact),  the  removal  came  at  a 
time  whw  the  duty  of  in^>ection  and  safe 
maintenance  rested,  not  upon  him,  but  upon 
the  subcontractor.  We  think  this  position  is 
well  taken. 

Respondent  points  to  evidence  of  the  ro- 
moral  of  another  scaffolding  in  an  adjoining 
aisle.  It  is  argued  that  the  long  ledgers  of 
the  other  scaffolding  which  had  been  nailed 
to  the  uprights  of  the  one  at  which  the  ac- 
cident occurred  probably  afforded  some  suih 
port  to  the  platform,  and  that  this  being  re- 
moved by  appellant's  workmen  weakened  the 
structure.  Therefore  It  Is  argued  that  the 
overt  act  of  appellant  was  the  occasion  of  the 
injury.  Respondent  also  cites  the  statement 
of  Mr.  Jacobs,  one  of  the  men  In  charge  of 
the  carpenters,  to  the  effect  that: 

"If  they  had  nailed  that  ledger  after  they  cut 
It  off,  aa  It  ought  to  have  been,  yon  [resiiondent] 
would  have  been  all  right" 

Appellant,  on  the  other  hand,  calls  atten- 
tion to  the  testimony  of  certain  of  plaintiff's 
witnesses  that  the  "ribbons"  or  supports  nail- 
ed under  the  "ledgers"  were  so  near  to  the 
stone  columns  as  to  Interfere  with  washing 
and  pointing  said  columns,  and  we  are  asked 
to  Infer  that  these  "ribbons"  were  removed 
by  those  whom  they  thus  inconvenienced. 
But  there  is  no  evidence  to  Justify  a  conclu- 
sion that  the  weakening  of  the  platform  was 
done  by  servants  of  either  respondent  or  ap- 
pellant. Hackett,  who  was  employed  by  the 
subcontractor,  testified  that  the  scaffold  was 
erected  by  the  carpenter  for  the  use  of  the 
masons  and  at  his  special  request  He  also 
said  that  it  had  supported  the  weights  of 
workmen  and  materials  far  in  excess  of  the 
strain  upon  it  at  the  time  of  the  collapse. 
Thus  we  have  uncontradlqted  testimony  of 
the  suitability  of  the  scaffold  when  built. 
True,  it  was  not  constructed  by  Smith  & 
Stalhuth's  men,  but  It  was  built  for  the  sub- 
contractor at  a  time  and  under  circumstances 
when,  under  the  contract,  said  subcontractor 
was  bound  to  set  up  any  scaffolding  specially 
;cequlred  for  the  work.  Neither  Trinity 
Church  nor  Johnson  was  bound  to  keep  the 
platform  in  repair  nor  to  inspect  it  vigilantly 


from  time  to  time  to  see  tliat  its  supports 
were  not  weakened.  Cotter  v.  Undgren,  106 
Cal.  602-606,  39  Pac.  960,  46  Am.  St  Rep. 
255.  This  la  a  case  In  which  the  general  con- 
tractor (even  If  we  treat  Johnson  as  one  In 
view  of  the  peculiar  terms  of  his  contract 
of  employment)  may  not  be  held  responsible 
for  Injuries  caused  by  the  fault  of  a  subcon- 
tractor. A  subcontractor  bears  the  same  re- 
lation to  the  contractor  that  the  latter  does 
to  his  employer,  and  the  rule  govwuing  each 
status  is  the  same.  Bosw^l  v.  Laird,  8  Cal. 
469,  68  Am.  Dec.  345 ;  Barton  v.  McDonald, 
81  Cal.  265.  22  Pac.  855;  O'Hale  v.  Sacra- 
mento, 48  Cal.  212;  Stewart  v.  California 
Improvement  Co.,  131  Cal.  125,  63  Pac.  177, 
724.  52  L.  R.  A.  205 ;  Lauthan  v.  Hewes,  138 
Cal.  116,  70  Pac.  1065;  Green  v.  Soule,  145 
Cal.  96,  78  Pac.  337;  Fay  v.  German  Gener- 
al Benevolent  Society,  163  OaL  118,  124  Pac. 
844. 

There  Is  nothing  in  Fountain  v.  WiUard- 
Slater  Co..  172  Cal.  129.  155  Pac  630,  which 
conflicts  with  our  conclurions  in  tbU  case. 
In  that  case  the  general  contractor  not  only 
erected,  but  maintained,  a  temporary  stair- 
case for  the  use  of  all  persons  onployed  in 
the  building.  It  was  held  that  a  servant  of  a 
subcontractor  might  recover  for  injuries  from 
the  general  contractor.  The  ftcts  of  the  two 
cases  are  very  different,  and  Uie  two  deci- 
sions not  at  all  In  conflict 

The  Jud^ent  and  order  axe  reversed. 

We  concur:  ANGELLOlTn,  C.  J. ;  HBN- 
SHAW.  J.;  SHAW,  J,;  SLOSS,  J.;  LORI- 
GAM,  J. ;  TICTOR  B.  SHAW,  Judge  pro  tem. 


In  re  HINEBL'S  BSTATS. 
HINKBL  V.  HINKEL  et  aL  (S.  P.  8817.) 
rSnpreme  Gouit  of  California.   Nov.  24,  1917.) 

1.  ExEctrroBS  Ann  AnmNisTBAToas  <t=»314(3) 
—  DisTBiBurroN  —  Contest  of  Will— Ef- 
fect. 

'nie  fact  that  a  will  is  still  open  to  contest 
at  suit  of  a  minor  or  ncmresldent  does  not  neces- 
sarily preclude  distribution  where  the  other 
heirs  have  made  an  agreement  for  dlstributitm 
under  which  a  sufficient  amount  will  be  retained 
by  one  heir  to  pay  the  claim  of  the  contestant 
should  he  succeed. 

2.  EXECOTOBS  AND  ADMINISTRATOBS  «=>314(3) 
— Distbibution-tWhen  Decbebd — "LrrriJ! 
Indebted." 

Whether  an  estate  is  little  indebted  under 
Code  Civ.  Proc.  1 1661.  providing  for  partial  dis- 
tribution vbere  the  estate  is  but  little  indebted, 
is  to  be  determined,  not  by  the  amount  of  the 
debts,-  but  by  their  relation  to  the  value  of  the 
estate,  and  an  estate  is  little  Indebted  when  its 
amount  over  and  above  debts  Is  sufficlmt  to  al- 
low the  distribution  to  be  made  without  danger 
to  the  rights  of  creditors. 

3.  EXEODTOBS  AND  ADUimSIUTOIS  «=S»814^ 

— Inv  entobies— Estoppel. 
Where  certain  heirs  made  an  agreement  for 
distribution,  and  subseQuent  thereto  one  heir 
was  appointed  executrix,  she  could  not  either 
as  executrix  or  as  an  iudiv^ual  assert  that  the 
propmy  inventoried  by  her  was  not  a  part  of 
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the  estate  for  the  parpose  ot  partial  dlstributioB 
either  as  asaiuat  the  other  heirs  or  creditors. 

i.  EXBCUTOBS  AND  ADUXNISTRATOBS  €c9>314(3) 

— DisTBi  BtmoN—AoBEBiCENT— Estoppel. 
Where  several  heirs  agreed  to  an  early  dia- 
tribotion  on  a  Btlpalatea  basis,  and  further 
agreed  to  giYB  aid  to  prevent  the  orertbrowing 
df  the  will,  their  petitioaing  for  diatribation  im- 
mediately held  not  to  depend  <hi  the  admission 
tit  the  wul  to  probate,  and  they  Trere  not  estop- 
ped to  ask  diatribation  by  ihdr  e«Nenient 
5.  ExEcnroBs  and  Administrators  ^s»29&— 

DiBTBIBUnON— BoNDft— TiMB. 
Under  specific  proviBi<ms  of  Code  Civ.  Proc. 
S  1661,  where  the  time  for  filing  claims  had  ex- 

f)ired  when  a  decree  for  distribntion  was  made, 
t  was  nnnecessary  to  require  the  distributee  to 
^ve  a  bond. 

Department  1.  Appeal  from  Snperior 
Court,  City  and  County  of  San  rmncisco; 
Jaa  M.  Troutt,  Judge. 

Proceedings  in  the  matter  of  the  estate  of 
William  Hlnkel,  deceased,  wherein  John  Hln- 
fcel  and  another  petitioned  for  partial  dls- 
irlbution,  and  from  the  decrees  granting 
sudi  petitions,  Elizabeth  Hinkel,  as  execu- 
trix, appeals.  Affirmed. 

John  O.  Qulnlan,  of  San  Francisco,  for 
appelant  A.  L.  Well,  A.  Camlnettl,  Jr.. 
Stafford  A  Stafford,  and  W.  P.  Caabu,  all  of 
San  Frandsct^  for  respwdeuts. 

SliOSS,  J.  Elizabeth  Hlukel,  as  execu- 
trix of  the  last  will  of  William  Hlnkel,  de- 
ceased, anneals  firom  two  decrees  of  partial 
dlBtributioD  made  in  favor  of  Jc^Q  Hinkel 
and  Bdgar  W.  Hlnk^  respectively. 

On  November  4,  1914.  William  Hinhel's 
will  was  admitted  to  probate,  and  Elizabeth 
Hlntel  and  Oliver  L.  Jones  were  appftoted 
execntiix  and  execotiar.  The  will  bequeath- 
ed to  eadh  of  seven  nephews  and  nieces,  chil- 
dxcm  of  the  decedent's  brother  caiarlea,  fS,- 
000;  to  a  niece  and  nephew,  children  of  a  sis- 
ter, $3,000  eadi;  to  the  widow,  Elizabeth 
Hinhel  (who  prosecutes  this  appeal  as  execu- 
trix), the  decedent  bequeathed  flOO,000,  in 
lien  of  her  community  Interest.  The  other 
provisions  of  the  will  are  not  material  here. 

A  proceeding  for  revocation  of  probate 
was  instituted  by  John  Hlnkel,  a  brother 
of  William  Hinkel.  and  two  sisters  of  said 
decedait  In  June,  1915,  after  a  trial  of  the 
contest,  probate  of  the  wil}  was  reveled.  On 
July  2,  1915,  the  three  contestants,  together 
with  eight  of  the  nieces  and  nephews  named 
tn  the  will  as  legatees  In  the  sum  of  $3,000 
each,  entered  into  a  written  compromise 
agreement  with  Elizabeth  Hlnkel  and  Oliver 
L.  Jones.  The  Instrument  provided,  In  efCect 
that  the  said  contestants  and  legatees  (par- 
ties of  the  second  part  in  said  writing)  trans- 
fer all  of  their  rights  and  interests  in  the 
estate  to  Elizabeth  Hinkel  and  Oliver  L. 
Jones  (designated  as  parties  of  the  first  part); 
that  Elizabeth  Hlnkel  and  Oliver  L.  Jones 
agree  to  pay  to  John  Hinkel  $6,000,  to  the 
two  sisters  $5,000  each,  and  to  the  nephews  | 


Tl 

and  nieces  joining  In  the  agreement  $3,000 
each.  The  amounts  so  agreed  to  be  paid 
aggregate  $40,00a  *'AU  said  sums,"  It  is 
provided,  "shall  be  paid  to  the  parties  as 
above  indicated,  whether  said  wUl  shall  be 
sustained  «■  revoked  by  order  of  court,  as 
aoon  as  distribution  can  be  had  in  the  estate 
of  WilUaxn  Hlnkel,  deceased,  and  out  of  the 
first  moneys  distributed  thexefmu."  Eliza- 
beth Hinkel  and  Oliver  U  Jones  gnnt  to  said 
parties  the  right  to  compel  distribution  to 
John  Hlnkel.  as  trustee  for  audi  othor  par- 
ties, of  the  sums  to  be  paid  out  of  the  share 
or  legacy  to  whidi  Elizabeth  Hinkel  and 
Jones  may  be  entitled,  either  as  heirs  at  law 
of  William  Hinkel,  deceased,  or  as  beneficia- 
ries under  his  will.  The  parties  of  the  first 
pert  assign  to  John  Hlnk^,  as  security  for 
the  [>erfOTmance  of  the  agreemeat,  all  of 
their  interest  in  the  estate.  It  is  also  provid- 
ed that,  If  any  property  claimed  to  belong  to 
the  estate  shall  be  determined  to  be  the  sep- 
arate property  of  Elizabeth  Hlnkel,  such 
separate  property  Is  also  transferred  to  John 
Hinkel  as  secui^ty  for  the  iwrformance  of 
the  agreement.  The  parties  of  the  second 
part  agree  to  co-operate  In  good  faith  with 
the  parties  ot  the  first  part  in  sustaining  the 
validity  of  the  paper  filed  as  tiie  last  will 
and  testament  of  William  Hinkel,  deceased, 
"and  to  that  end  will,  upon  request  of  the 
parties  of  the  first  part,  partlfipate  in  and 
Join  in  a  petition  to  the  court  to  vacate  the 
Judgment  and  grant  a  new  trial  In  the  pro- 
ceedings for  the  revocation  of  probate  of 
said  wllL"  On  March  27.  1916,  Elizabeth 
Hinkel,  as  party  of  the  first  part,  enters 
Into  an  agreement  with  O.  B.  Marttai,  guard- 
tan  ot  the  person  and  estate  of  Edgar  W. 
Hinkel,  as  party  of  the  second  part.  TUs 
agreement,  after  reciting  the  admission  to 
probate  of  the  will,  the  institution  of  the 
proceeding  for  revocation  <tf  probate,  the 
Judgment  revoking  the  probate,  and  the  con- 
sent of  the  contestants  to  the  granting  of  a 
motion  for  new  trial,  declares  that  the  party 
of  the  second  inrt  transfers  to  the  party  ot 
the  first  part  all  his  ilg^t,  title,  and  Interest 
in  the  estate  of  William  Hlnkel.  Elizabeth 
Hlnkd  threes  to  pay  to  EMgar  W.  Hlnkel 
the  sum  ot  $4,290 ;  "that  said  sum  of  $4,260 
shall  be  paid  to  said  party  of  the  second 
part  whether  said  will  shall  be  sustained 
or  revoked  by  order  ot  said  court,  as  soon 
as  distribution  can  be  had  in  the  estate  of 
William  Hlnkel,  deceased,  and  out  of  the 
first  moneys  distributed  therefrom,  after 
tihe  paymeAit  of  the  moneys  agreed  to  be 
paid  to  John  Hlnkel  as  trustee  under  the 
agreement  dated  July  2,  1916."  The  party 
ot  the  second  part  consents  to  the  dismissal 
of  the  will  contest,  and  agrees  to  coK)perate 
in  good  faith  with  the  party  of  the  first  part 
In  sustaining  the  validity  of  the  jMper  filed 
as  the  last  will  of  William  Hlnkel,  deceased. 
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and  to  that  enA  agrees,  on  request  of  the 
party  of  the  first  part,  to  participate  and 
iola  in  a  petltlim  to  gtant  a  new  trial  in  tbe 
matter  of  the  revocation  of  pn^te.  It  la 
further  agreed  that  the  party  of  the  second 
part  may  apply  to  the  court  for  an  orda  ox 
decree  distributing  to  him  the  sum  of  $4,260. 

After  the  making  of  these  agreements  a 
new  trial  was,  consent  of  the  parOes, 
granted  in  the  proceeding  to  revoke  probate, 
the  contest  was  dismissed,  and  Elizabeth 
Hinkel  and  Oliver  L.  Jones  were  reappointed 
executrls  and  executor.  John  Hink^  peti- 
tioned for  the  partial  distribution  to  him 
of  the  $40,000  which,  under  the  first  agree- 
ment, he  was  to  receive  as  trustee  for  the 
various  parties  to  the  compromise,  and  O.  B. 
Martin,  as  guardian  of  Edgar  W.  Hinkel, 
filed  a  like  [tetitlon  for  the  distribution  of 
$4,250  to  him. 

Both  petitions  were  granted,  and  Eliza- 
beth Hinkel,  as  executrix  of  the  will,  ap- 
peals from  the  decrees  thus  made. 

Jones  did  not  Join  in  the  appeal.  It  is 
contended  by  one  of  the  respondents  that, 
in  the  absence  of  proof  of  the  conditions 
defined  In  section  1355  of  the  Code  of  Civil 
Procedure,  one  of  two  executors  cannot  alone 
take  an  appeal  from  an  order  afFectiug  both 
in  their  representative  character.  We  do 
not  find  it  necessary  to  pass  on  this  point, 
as  we  have  reached  the  conclusi(u  that  the 
decrees  appealed  from  should  be  affirmed  on 
the  mevlts. 

[1]  One  of  the  points  made  by  the  appel- 
lant Is  that  a  contest  of  the  will  had  been 
instituted  by  Robert  Hinkel,  a  minor,  and 
that  this  contest  was  still  pending  when  the 
decrees  of  partial  distribution  were  made. 
But  the  fact  that  a  will  Is  still  open  to  con- 
test at  the  suit  of  a  minor  or  a  nonresident 
does  not  necessarily  preclude  a  distribution. 
Estate  of  Pritchett,  52  Cal.  94.  The  agree- 
ments provide  that  the  amounts  therein 
specified  shall  be  paid  whether  the  will  be 
sustained  or  overthrown.  In  either  event 
the  Interest  of  the  contracting  parties  will 
be  sufficient  to  permit  such  amounts  to  be 
paid  without  impairing  the  ability  of  Robert 
Hinkel  to  receive  his  share,  if  he  should  be 
successful  In  his  contest 

[2]  The  condition  of  the  estate,  as  shown 
by  the  record,  was  not  such  as  to  preclude 
a  partial  distribution.  The  aj^raised  value 
of  the  estate  was  over  $290,000,  and  it  ap- 
peared tbat  there  had  been  an  Increase  of 
$2S,000  over  the  value  as  fixed  by  the  ap- 
praisement. Suits  and  claims  presented 
against  the  pstate  up  to  the  time  of  the  fil- 
ing of  the  petitions  aggregated  ahout  $71,000. 
While  the  time  for  presenting  claims  had 
not  expired  when  the  petitions  were  filed, 
It  had  run  out  when  the  decrees  of  distribu- 
tion were  made.  Section  1601  of  the  Code 
of  CirU  Procedure  provides  for  a  partial 
distribution  where  "tiie  estate  Is  but  little 
Uidebted."    Wbettaar  an  estate  Is  little  In- 


debted la  to  be  detenntned,  not  by  tba 
amount  of  the  debts,  viewed  absolately,  but 
by  th^  ration  to  the  value  of  the  estate. 
In  re  Crocker,  105  Cal.  868,  38  Pac.  9M.  An 
estate  Is  little  indebted  when  the  amount 
of  the  estate  over  and  above  the  debts,  is 
sufficient  to  allow  the  dlatrlbotion  to  be 
made  without  danger  to  the  rights  of  credi- 
tors. 

[1]  The  Inventory  contains  the  statement 
that  the  executors  are  unable  to  state 
whether  the  property  'is  community  or  sepa- 
rate property  Qf  Elizabeth  Hinkel,  or  partly 
community  and  partly  separate  property  of 
Elizabeth  Hinkel."  Any  question  in  this 
regard  is  one  which  concerns  Elizabeth  Hin- 
kel In  her  Individual  right,  rather  than  as 
executrix.  As  an  individual  she  would  be  in 
no  position  to  contest  the  distribution,  since, 
by  the  compromise  agreement,  she  trans- 
ferred any  part  of  the  estate  that  might  bo 
her  separate  property  as  security  for  the 
performance  of  the  agreement.  Furthermore 
both  agreements  plainly  contemplated  that 
the  sums  agreed  to  be  paid  were  to  be  dis- 
tributed out  of  the  estate  of  William  Hinkel. 
Under  these  conditions  Elizabeth  Hinkel  can- 
not now  as8»t,  either  as  executrix  or  as  an 
individual,  that  the  property  Inventoried  by 
her  and  her  coexecutor  was  not  a  part  ox 
the  estate  for  the  purpose  of  this  partial  dis- 
tribution. On  like  considerations,  she  would 
be  estopped,  as  against  creditors  who  might 
be  affected  by  the  distribution,  to  claim,  as 
her  separate  property,  the  funds  necessary  to 
the  payment  of  their  demands. 

[4]  The  fact  that  in  both  contracts  the  per^ 
ties  contracting  with  Mrs.  Hinkel  and  Jones 
agreed  that  they  would  co-operate  in  sus- 
taining the  will  affords  no  answer  to  a  de- 
mand by  them  for  dlstrlbntlon.  There  Is  no 
claim  that  the  evidence  shows  any  past 
ftilure  on  the  part  of  any  of  them,  and  the 
continuance  of  sudi  co-operation,  up  to  the 
completion  of  the  final  settlement  of  the  es- 
tate, is  not  made  a  condition  precedent  to 
their  right  to  receive  the  money.  On  the 
contrary,  eadb  agreement  declares  plainly 
that  the  moneys  agreed  to  be  paid  were  to  be 
distributed  as  soon  as  distribution  could  be 
had.  Nor  was  it  a  condition  to  the  right  to 
receive  the  money  by  order  of  distribution 
that  the  will  should  be  UEAeld.  It  is  true 
that  a  party  Interested  In  an  estate  may  by 
agreement  estop  himself  from  asking  for  a 
partial  dlstributloQ.  Estate  of  Glenn,  153 
Gal.  77.  91  Pac.  230;  Estate  of  Golton,  164 
Cal.  It  127  Pac.  043.  But  the  agreements 
in  this  case,  looking  as  they  did  to  the  ear- 
liest possible  distribution,  irrespective  of 
the  final  outcome  of  the  efforts  to  have  the 
will  admitted  to  probate,  furnish  no  support 
for  a  claim  of  estoppel  against  the  respond- 
ents here. 

[B]  In  the  order  making  distribution  to 
Edgar  W.  Hinkel  the  court  did  not  require 
the  distributee  to  give  a  bond.  As  already 
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stated,  the  time  fbr  fillip  claims  had  expir- 
ed when  the  decree  was  made,  and  under 
the  proTtsion  of  section  1661  of  the  Code  of 
Civtl  Procedure  the  court  was  th«refore  au- 
thorized to  dispense  with  the  hond. 

The  agreement  with  Edgar  W.  Hlnkel  pro- 
vided, as  we  have  above  stated,  that  the  suip 
to  be  paid  thereunder  should  be  paid  only 
after  the  payment  of  the  moneys  agreed  to 
be  paid  to  John  Hlnkel  as  trustee.  But  the 
court  found  that  such  trustee,  tor  whose 
boieflt  and  protection  this  clanae  was  ob- 
Tlously  Inserted,  had  expressly  waived  any 
objection  to  the  granting  of  distribution  to 
Kdgar  W.  Hlnkel,  and  had  consented  there- 
ta  There  Is,  therefore,  no  anbstantlal 
ground  of  objection  to  the  two  dtBtrlbntlonB 
b^ug  ordered  at  the  same  ttmei 

The  decrees  appealed  from  are  affirmed. 

We  concur:  SHAW,  J.;  LA.WLOB,  J. 


SPIERS  V.  SPIERS  et  al.    (S.  F.  7282.) 

(Snpreme  Court  of  California.    Nov.  22.  1917. 
Rehearing  Denl«d  Dec.  20,  1917.) 

Kew  Trial  *=3l08(2)— Gbounds— Newli  Dift- 

COVEBED  EvinBNCB— SUFFICIENCT. 
In  an  action  to  gaiet  title  to  lands,  where 
tiie  Judgment,  locating  a  sectioD  corner,  was 
supported  by  unsatisncCory  evidence,  a  new 
trial  Bhonld  have  been  granted,  on  discovery  of 
an  assistant  to  the  original  surveyor,  whose  af- 
fidavit idratifled  a  certain  mound  of  atones  as 
the  comer,  and  the  further  discovery  of  the 
moand  of  stones,  whose  existence  was  not  known 
at  the  time  of  the  trial. 

Demrtment  1.  Appeal  from  Superior 
CourL  Lake  Count?;  U.  8.  Sayre^  Judge. 

Action  by  Joshua  Bpisis  against  Bllaabeth 
Spiers  and  another.  From  a  judgment  for 
plalntUf,  and  an  order  denying  motion  for 
new  trial,  defendants  appeaL  Judgment  va* 
cated,  and  order  reversed. 

H.  B.  Churchill,  of  Lakeport,  and  Charles 
Stewart  and  J.  B.  Pemherton,  both  of  San 
Francisco,  for  appellants.  C.  M.  Crawford, 
of  Lakeport,  for  respondent 

SHAW,  J.  The  defendants  aiq^al  from  the 
judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

The  complaint  stated  a  cause  of  action  to 
quiet  title  to  a  parcel  of  lend  described  as  lot 
2,  of  section  5,  township  11  north,  range  7 
west,  in  Lake  county.  The  defendants  ere 
the  owners  of  lot  1,  adjoining  lot  2  on  the 
east.  The  only  point  in  dispute  is  the  loca- 
tion of  the  division  line  between  the  two  par- 
cels. The  position  of  this  Hue  is  controlled 
by  the  locatlffli  of  the  northeast  comer  of  sec- 
tion 5.  which  is  also  the  northeast  corner  of 
lot  1.  It  does  not  appear  that  the  corner  at 
the  Intersection  of  the  division  line  of  the  lots 
vlth  the  north  line  of  sectitm  6  was  fixed  and 
monumented  by  the  goVersment  survey.  The 


quarter  section  comer,  being  the  northwest 
ooraer  of  lot  2,  was  fixed,  and  the  monument 
still  remains.  The  position  of  the  division 
line  is  to  be  fixed  by  ascertaining  the  loca- 
tion of  the  northeast  comer  of  the  section, 
and  dividing  the  distance  between  tliat  and 
the  quarter  section  comer.  The  parties  differ 
sol^  with  respect  to  the  location  of  the  said 
northeast  comer  of  the  action,  it  being  also 
tlie  northwest  comer  of  section  4. 

The  plaintiff  derives  title  to  lot  No.  2  from 
the  United  States  under  a  recent  entry  as  a 
homestead  dalm.  Tb^  defendants  deralgn 
title  from  the  United  States  to  lot  1,  through 
COiarles  O.  Coiwey,  who  entered  upon  and  ob- 
tained title  thereto  about  the  year  1877.  Near 
the  dlviskm  line  are  situated  certain  mineral 
springs,  known  as  Copsey's  Springs.  Aside 
from  these  springs,  the  land  is  of  little  value, 
and  the  controversy  arises  from  the  claim  of 
the  plaintiff  that  the  easterly  line  of  lot  2  is 
only  8  feet  west  of  the  main  spring  of  said 
Copsey's  Springs,  and  that  several  of  the 
springs  are  Inclvded  in  lot  2;  whereas,  the 
contention  of  the  defendants  Is  that  said  line 
is  some  200  feet  westerly  of  said  springs. 

The  court  found  that  the  monument  set 
for  the  northeast  corner  of  section  5  had  been 
obliterated,  so  that  its  location  conld  not  be 
ascertained,  and  that  the  location  thereof 
most  be  determined  by  whnt  la  known  as  the 
proportional  method.  The  surveyors  of  tlit^ 
{dalntUf  teatlfled  that  they  found  the  comer 
monument  at  the  northwoat  comer  of  lot  2. 
being  the  quarter  section  comer  on  the  north 
tfde  of  section  1^  and  then  proceeded  eastern 
on  the  aactkm  lines  ct  sections  S  and  4,  and 
wei^  nnable  to  discover  or  locate  any  govern- 
ment monuments  of  the  section  or  quarter 
section  comers,  until  th^  readied  the  north- 
east corner  of  section  4;  that  thereupon  they 
concluded  that  the  common  ooraer  of  sections 
4  and  5  was  to  be  treated  as  a  "lost  c<Nmer" 
and  its  location  fixed  by  the  im^rtional 
method.  Accordingly  they  divided  the  dis- 
tance between  the  known  monuments  into  six 
equal  parts,  and  located  the  section  corner  by 
measuring  off  four  of  these  parts  to  the  east, 
and  two  to  the  west,  between  the  section  cor- 
ner and  the  quarter  section  comer  of  section 
5.  The  court  found  In  accordance  with  this 
surrey  and  gave  Judgment  accordingly.  The 
effect,  was  to  fix  the  division  line  as  above 
stated,  8  feet  west  of  the  main  Oopsey  Spring. 

We  have  concluded  that  the  court  erred  In 
refusing  to  grant  the  motion  for  a  new  trial 
for  newly  dia(»vered  evidence;  This  renden 
It  unnecessary  to  consider  the  sufficiency  of 
the  evidence  to  sustain  the  findings  of  the 
court,  except  so  far  as  Its  weakness  may  tmd 
to  explain  our  conclusion  as  to  the  necessity 
of  a  new  trial.  The  field  notes  of  the  govern- 
ment survey  state  that  the  monument  was  set 
at  the  northeast  cornet  of  section  &  "on  top 
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of  rldce,  bearing  aoath  80  degrees  east,  and 
norOi  80  degrees  west"  Tbe  court  fixed  tbla 
comer  In  a  depreBstta  easterly  of  the  ridge 
and  not  on  top  thereof.  The  field  notes  state 
that  at  a  p(^t  2  cbalns  east  of  said  oomer 
the  "tiaU  from  Cc^sey's  Springs  to  Lower 
Lake  bears  north  and  south."  The  plaintiff's 
sarveyors  wer»  tmable  to  find  this  trail. 
The  testimony  In  behalf  of  the  defendants 
tended  to  show  that  It  was  discoverable,  and 
that  by  that  mark  the  center  fixed  by  the 
court  is  too  far  to  the  east.  Defendant's  wit- 
nesses testified  that  they  found  a  mound  of 
stones  near  the  top  of  the  ridge,  bnt  a  little 
fsrther  west  than  they  expected  to  find  it, 
which  they  accepted  as  the  section  comer. 
!nie  surrey  of  sections  4  and  5  was  made  In 
1876.  The  government  survey  of  the  sections 
immediately  north,  lying  in  township  12,  was 
inade  in  1883  and  1884.  Tte  fl^d  notes  of 
that  sorrey  state  that  the  monnmoat  set  for 
the  northeast  comer  of  section  B,  by  the  pre- 
▼lons  snrv^,  was  diaoovered.  There  was  an 
offset  Dt  12  chains  betweeq  the  section  cor- 
ners of  township  12  and  those  of  township 
11,  In  which  this  land  is  situated.  Tbe  field 
notes  of  township  12  state  that  the  section 
comer  between  sections  32  and  33,  on  the 
township  line,  was  12.06  chains  west  of  the 
said  monument  for  the  northeast  comer  of 
section  5,  and  that  tbe  snrreyor  fonnd  the 
post  set  in  said  monument  and  destroyed  that 
part  of  the  mark  tberetm  relating  to  town- 
ship 12.  nieie  was  evidence  to  the  effect 
that  the  monument  set  for  the  comer  between 
sections  32  and  33  was  found.' and  that  it  was 
situated  12  diains  west  of  the  mound  of 
stones  which  defMdants  claim  to  be  tbe 
Bwtliesst  comer  of  section  nwre  was  also 
testimony  that  Copsey,  who  was  in  possesion 
(tf  lot  1  tm  many  years  under  his  gormmient 
title,  had  dalmed  fliat  liis  northeast  comer 
was  on  top  of  tbe  ridge  afbresald,  and  that 
tbe  western  line  of  lot  1  was  on  the  hillside 
west  ot  the  cgniogs.  and  several  hundred  feet 
away. 

CopBes*B  Springs  were  discovered  by  O.  C. 
Oopsey  prior  to  the  government  survey  In 
1876,  and  at  that  time  he  was  in  possession 
thereof  and  was  conducting  a  health  resort 
thereon.  Shortly  after  that  surrey  was  ap- 
proved he  made  entry  thereon  and  secured 
a  patent  for  lot  1,  and  thereafter,  evidently 
believing  that  It  included  all  of  the  springs 
aforesaid,  he  continued  to  occupy  and  use  the 
place  as  before,  and  erected  buildings  and 
other  improvements  tberecm.  As  he  was  oc- 
cupylng  the  springs  when  the  government  sur- 
vey was  made,  and  took  them  up  for  entry 
Teiy  shortly  afterwards,  irtien  tbe  corners 
and  marks  of  the  sorv^  must  have  been  tIsI- 
Ue  and  well  known,  and  as  his  main  purpose 
was  to  secnm  posseasliHi  of  the  q;iringB,  it  Is 
Improbable  that  he  shonid  have  been  mistak- 
en In  the  location  of  the  strings  with  refuv 
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ence  to  the  boundary  lines.  His  conduct  is 
strong  evidence  agaliut  the  finding  of  the 
court  These  dicnmstances  sufficiently  show 
liiat  Uie  location  of  tbe  comer  as  fixed 
the  court  was  at  all  events  not  the  location 
thereof  as  fixed  by  the  original  govmunent 
survey.  The  discovery  of  any  additional  evi- 
dence tending  to  fix  the  location  "on  top  of 
ridge,"  as  stated  In  the  field  notes,  would  be 
strong  reason  for  directing  a  new  trial. 

It  ia  not  clear  that  elthor  tbe  conit  below 
or  the  surveyors  for  the  plaintiff  correctly 
understood  the  rule  with  respect  to  the  ap- 
plication of  the  proportional  method  of  loca& 
Ing  lost  comers.  In  Weav«r  v.  Howatt  161 
Cal.  84,  118  Pac.  S22.  the  court  said: 

"Tht  trial  court  must  ascertain,  as  near  aS 
may  be,  where  this  moniiment  was  set  by  the 
government  surveyor.  If  the  exact  spot  <tan- 
not  be  found,  it  must,  if  possible,  deade  from 
the  data  appearing  in  evidence  its  appnoimate 
posltirai,  and  0ib  proportional  method  is  to  be 
used  only  when  no  other  reasonable  method  is 
p<»Bible,  and  it  must  be  so  used  that  it  does  not 
contradict  or  conflict  with  tbe  official  data  that 
are  not  impeached,  and  whidii,  when  not  im- 
peached,  confine  the  actual  position  within  cer- 
tain limits;  The  application  of  Uie  proportional 
method  must  hi  that  case,  be  also  confined  to 
the  same  limits.*' 

And  further: 

"It  is  for  tbe  trial  court  upon  all  the  evidence, 
to  fix  the  place  at  a  point  where  it  will  best  ac- 
cord with  the  natural  objects  described  la  uie 
field  notes  as  being  about  it  and  found  to  exist 
on  the  ground,  and  which  is  least  inoonsistent 
with  ths  distances  msntioned  in  the  notes  and 
plat." 

This  doctrine  was  affirmed  In  Weaver  v. 
Howatt,  171  CaL  302,  152  Pac.  025,  being  a 
second  8pi>eal  upon  the  same  case  after 
an  lnterv»ilng  trial.  It  Is  doubtful  whether 
or  not  in  tIow  of  this  rule,  the  court  could 
in  any  event  relocate  the  comer  otberwias 
than  "on  top  of  ridge"  referred  to  in  the 
field  notes.  Tbe  newly  discovered  evldenoe 
wonld  tend  at  least  to  locate  it  mndi  nearer 
to  that  point 

Tba  affldaylts  in  msppmt  ot  the  moUon  tot 
a  new  trial  diow  that  tbe  only  surviving 
member  of  the  crew  of  aartstants  of  the 
government  svrveyor  for  the  survey  of  1876^ 
was  one  WUUam  Blann,  who  resided  In 
Woodland,  in  Yolo  county.  Ths  mm»  and 
field  notes  of  tbe  survey,  a  copy  of  which 
was  introduced  In  evidence  at  tbe  trial,  did 
not  give  tbe  names  of  tbe  assistants.  After 
the  trial  the  taxt  that  Blann  was  one  of 
them,  and  that  be  was  living  in  7olo  oonnty, 
was  discovered.  He  was  taken  to  the  prem- 
ises, and  made  affidavit  that  tbe  mound  of 
stonos  claimed  by  the  defendants  to  be  tbe 
true  location  of  the  cwner  in  dlspnte  is  tbe 
same  mound  ot  stones  which  be  assisted  to 
set  tot  that  comer  in  making  tbe  survey  of 
1876.  There  was  no  evidence  given  at  the 
trial  by  any  witness  who  dalmed  to  have 
seen  this  mound  at  or  near  the  time  of  tbe 
making  of  the  surrey.  By  counter  affidavUa 
it  was  shown  that  Blann  had  resided  at  Low- 
er Lake,  near  tbe  premises  In  question,  for 
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laajxf  roars  prior  to  189r,  and  ibat  be  tben 
removed  to  Woodland,  T(do  eoiuif7)  '^lere 
be  has  erer  since  resided,  and  that  tbe  rec- 
ord of  tbe  ^vemxnent  surrey,  sboirliig  Ma 
name  aa  one  of  tfae  -aasdatanta,  was  In  the 
laud  office  at  San  Frandseo.  It  may  be  con- 
ceded that,  80  fiir  as  Blann'a  endence  la 
concerned,  the  court  bOlow  may  In  its  discre- 
tion hare  properly  refused  a  new  trial,  on 
the  ground  that  due  diligence  was  not  ex- 
ercised la  endeavoring  to  find  it  bafove  tbe 
trial.  Nevertheless  It  tends  to  throw  doubt 
upon  the  accuracy  of  the  court's  finding. 

But  tbe  affidavits  of  defendants  further 
show  that  after  the  trial  the  defendant  Ho- 
berg  and  others  made  a  careful  search  of  all 
of  the  north  line  of  section  4,  and  that  at  n 
point  some  43  chains  easterly  from  the  north- 
east comer  of  section  4  they  found  a  mound 
of  stones  with  a  decayed  square  stake  lying 
therein  marked  on  its  north  side  with  the 
characters  S" ;  that  It  showed  great  age, 
and  that  the  south  side  was  so  weather- 
beaten  that  ^thlng  could  be  discovered 
thereon;  that  the  mound  was  covered  and 
hiddeo  by  a  low,  thick  holly  berry  bush, 
which  had  apparently  grown  over  aud  around 
it  after  It  bad  been  made.  The  field  notes 
of  the  survey  state  that  the  surveyor  set  a 
post  in  a  mound  of  stones  at  said  quarter 
section  corner,  marked  on  the  north  and 
south  sides,  respectively,  with  the  aforesaid 
characters.  This  evidence  Is  not  contradict- 
ed by  counter  affidavits.  It  Is  almost  con- 
clusive evidence  of  the  location  of  the  quar- 
ter section  comer  on  the  north  line  of  sec- 
tion 4,  The  fact  that  the  plaintiff's  sur- 
veyors, three  in  number,  searched  this  line 
and  were  unable  to  find  this  cm-ner,  that  the 
defendants*  surveyor  had  also  searched  the 
line  before  the  trial,  and  failed  to  find  it, 
and  that  it  was  so  concealed  by  tbe  bush  aa 
above  mentioned,  suQlclently  absolves  the 
defendants  from  the  charge  of  lack  of  dlU- 
gence  In  falling  to  discover  It  before  the 
trial.  Its  position  has  an  important  beai> 
Ing  on  the  proportional  method  of  location. 
If  It  be  admitted  that  the  evidence  of  Blann 
sbonld  be  disregarded,  and  ttiat  the  monu- 
ment claimed  by  the  d^endants  to  be  the 
novtfaeast  comer  of  section  6  must  also  be 
disregarded,  and  the  comer  treated  as  a 
lost  comer,  then,  in  applying  the  proportion- 
al method,  this  newly  found  qoarter  section 
comer  mnst  be  taken  as  tbe  eastern  limit 
of  nncertalnty,  and  the  space  between  that 
epULtter  section  corner  and  the  quarter  sec- 
tion coiner  oo  the  north  line  of  section  5. 
Is  the  distance  which  Is  to  be  divided  Into 
fOur  parte.  According  to  the  affidavits,  if 
this  Is  dcHiie,  and  the  section  comer  located 
accordingly,  tbe  comer  of  section  6  would  he 
flzed  some  200  feet  tvestwly  of  the  locatlfloi 
thereof  as  established  by  tbe  court,  and  the 
JOViatota  Une  la  dttbute  would  be  a  corte- 
spondtB^  dlsfanoe  westerly  of  tbe  springs 


in  question,  Oras  saving  to  tbe  d^Oulantii 
tbe  property  whidi  tbey  and  their  nwedeces- 
Bors  in  inta«st  bad  for  bO  many  years  in 
good  faith  enjoyed  aud  claimed.  WbUe  this 
court  seldom  interferes  with  tbe  dlscrettfm 
of  the  trial  ooturt  In  denying  a  motion  for  a 
new  trial  for  newly  discovered  evldoice, 
yet,  In  view  of  the  peculiar  nature  of  the 
qu^tlim  inT<Aved,  we  believe  this  to  be  <Hie 
of  the  exceptional  cases  la  which  the  action 
ot  the  court  below  in  refuBiog  a  new  trial 
should  be  overruled. 

The  Judgment  is  vacated,  and  tiie  or^r 
dttiylng  a  new  trial  Is  reversed. 

We  concur:  SLOSS,  J.;  LAWLOB,  J. 


BOGGESS  et  al.  v.  INDUSTBUL  ACCI- 
DENT COMMISSION  et  al.   (3.  F.  8349J 

(Supreme  Court  of  California.   Nov.  22,  1917.) 

Mastes  and  Sebvant  <t=93T5(2)— Compensa- 
tion FOR  In JUBIE9— "Arising  Out  of  and 
nr  OouBSK  or  Bmpi-otmknt.'* 
An  employ^  returning  from  a  place  where  he 

had  gone  on  his  own  affairs  had  reached  a 

Eoint  from  which  he  intended  taking  a  stage  to 
Is  employer's  mine,  wlien  be  met  the  emplover'B 
superintendent,  who  asked  htm  to  assist  m  load* 
ing  goods  iDto  auto  trucks,  telling  him  that  tbe 
employer  would  pay  him  for  his  time,  and  as  a 
mntter  of  convenience  offering  to  let  him  ride 
on  the  truck  iiutead  of  taking  the  stage.  While 
on  the  trip  to  the  mine,  he  sustained  an  injury. 
Ueld,  that  the  accident  did  not  h^pen  in  the 
course  of  the  employment,  or  arise  out  of  the 
empioyment,  as  his  gotnit  to  the  mine  on  the 
truck  instead  of  by  stage  was  no  part  of  his 
service. 

t  In  Bank.  Proceedings  under  the  Work- 
men's Gtxnpensation  Act  by  Jack  Fenner  to 
obtain  compensation  for  personal  Injuries, 
opposed  by  R.  A.  Boggess,  employer,  and  the 
Employers'  Liability  Assurance  Corporation, 
Umlted,  Insurer.  Compoisatlon  was  award- 
ed, and  the  employer  and  the  Insurer  ai^ly 
for  a  writ  of  review  against  the  Indastrlal 
Accident  Commission  and  Jack  Fenner. 
Award  annulied. 

Bednmn  &  Ale^cander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondents.  S.  S.  Mc- 
Cahill,  of  San  Francisco,  for  applicant 

SHAW,  J.  The  Industrial  Accident  Com- 
mission made  an  award  in  favor  of  Jack 
Fenner  to  compensate  him  for  injuries  which 
he  suffered  from  an  accident  which  he  claims 
arose  oat  of  his  employment  and  happened  la 
the  course  thereof.  The  iietltlcmers  ask  that 
the  said  award  be  annulled,  on  the  grouud 
that  the  finding  of  the  commission  that  the 
accident  happmed  In  tbe  course  of  emplt^- 
ment  and  arose  out  of  It,  is  not  sustabied  by 
any  eHdence. 

Fenner  was  a  miner  emx^oyed  tO  wOrk  as ' 
smA  in  a  qulekstlver  nilne  owned  1^  Boggess, 
known  as  the  Abbott  Mtne,  sltnatnd  neaf 
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Wilbur  Springs,  some  50  miles  from  tbe  town 
of  Williams,  on  the  Sonttiem  Pacific  railroad. 
A  few  days  before  the  accident  he  was  given 
leave  of  ateence  to  go  to  Sacramento  on  his 
own  affairs,  and  he  was  to  retam  and  restune 
work  what  his  business  was  concloded. 
After  transacting  his  business  there  he  re- 
turned to  Williams,  intending  to  take  the 
stage  from  Williams,  to  Wilbur  Springs.  At 
Williams  he  met  Luther  Johnson,  who  was  the 
bookkeeper  for  Boggess,  and  who  acted  as 
superintendent  of  the  mine  in  the  absence  oC 
Roggesa.  Johnscm  had  come  to  Williams 
with  two  auto  tni<*a  for  the  purpose  of  tak- 
ing goods  therein  from  Williams  to  the  mine. 
Fenner  told  J<^mson  that  be  intended  to  go 
to  Wilbur  Springs  on  the  stage.  Thereupon 
Johnson  told  him  that  he  wanted  to  load  the 
tracks  and  return  to  the  mine  that  day,  and 
so^ested  that  Fenner  assist  In  the  loading, 
saying  that  they  could  get  them  loaded  in 
time  far  Fenner  to  go  to  the  mine  in  the 
trade,  Instead  of  taking  the  stage  to  Wilbur 
Springs,  and  that  Boggess  would  pay  him  for 
the  time  occupied  in  loading  the  tracks. 
Fenner  assented  to  this  and  proceed- 
ed to  assist  in  loading  the  trucks.  There- 
vpoa  Johnson  started  wltb  the  tracks  for 
the  mine  ana  Fenner  accompanied  blm. 
Somewhwe  on  the  road,  vime  Fenner  was 
riding  on  the  truck  drlTOi  by  Johnson,  the 
accident  happened  whereby  he  received  the 
injury  for  whldi  the  compensation  was 
awarded.  While  on  the  Journey  from  Wil- 
liams  to  the  mine  he  was  engaged  In  no  serv- 
ice wtaaterer  for  Boggess.  His  duties  as  a 
miner  did  not  require  him  to  assist  in  loading 
tmsisB  at  WilUuns,  but  it  was  imderstood  at 
the  time  he  was  employed  u  a  miner  that 
be  was  to  do  any  work  whldi  he  was  direct- 
ed to  do,  and  it  oecaaiimally  happened  that 
miners  were  detailed  to  do  work  of  ttils  char- 
acter ontolda  All  these  fticts  are  established 
tbit  erideoce  without  ooofllct 
It  is  a^Mrent  that  the  accident  did  not 
happea  in  the  course  of  tiie  employment,  and 
that  it  ma.  not  arise  out  of  the  employment 
Fenner  was  on  leave  to  go  from  the  mine  to 
Sacramento  on  business  of  bis  own,  and  he 
was  to  retura  to  the  mine  as  soon  as  his  bus- 
iness was  concluded.  There  was  no  evidence 
showing  or  tending  to  show  that  the  employ- 
ment at  Williams  provided  not  <»ily  that  he 
was  to  help  unload  the  track,  but  also  tbat  he 
was  then,  as  a  part  of  his  service,  to  travel 
on  tjhe  track  to  the  min&  On  the  contrary,  his 
employment  by  Johnson  to  load  the  track  was 
temporary  only  and  for  the  sole  purpose  of 
getting  the  track  loaded.  His  going  to  the 
mine  on  the  track,  instead  of  by  stage,  was 
arranged  merely  as  a  matter  of  convenience 
to  him.  It  was  no  part  of  his  service.  He 
was  still  in  the  process  of  retnraing  to  the 
mine  in  the  pursuance  of  the  arrangement  by 
which  be  bad  left  it  temporarily.  He  has  no 
more  right  under  the  law  to  claim  eaanptwar 


tUm  from  Boggess  for  the  injury  which  hap- 
pened  to  him  on  the  Jouraey  to  the  mine  on  the 
trade  than  he  would  have  had  If  M  had  beoi 
riding  on  the  stage  as  he  first  Intended. 

For  these  reasons  we  are  of  the  opinion 
that  the  commission  was  not  Justified  in  mak- 
ing any  award  against  Bo^esa 

The  award  is  annulled. 

We  concur:  ANGEJLLLOTTI,  O.  J.; 
SLOSS.  J.;  MELVIN,  J.;  HENSHAW,  J.; 
VICTOB  B.  SHAW,  Judge,  pro  tern. 


CASUALTY  CO.  OF  AMERICA  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  et  al. 
(S.  F.  8287.) 

(Supreme  Court  of  Callfomia.   Nov.  22,  1917.) 

1.  Mastbb  and  Servant  <8»371— Wobkubn's 
ooufensation  a ct— liability, 

An  emplover  cannot  be  required  to  pay  com- 
peDsation,  unless  the  acddent  arises  out  of  and 
in  the  course  of  the  mployment. 

2.  Mastbb  and  Sbxvant  «ss>405(4)  —  Wobk- 
hen'b  Coufsnsation  Act— Injubies  "Aris- 
iNO  Oct  of  and"  in  Couhse  or  Emplot- 
MENT— Evidence. 

Evidence  held  insufficient  to  show  that  the 
accident  for  which  compensation  was  sought 
arose  out  of  and  in  the  course  of  the  employment 
of  the  deceased  workman. 

In  Bank.  Application  by  Anna  L  Ander- 
son for  Workmen's  Compensation,  opposed  by 
the  National  Ice  &  Cold  Storage  Company, 
emjtloyer,  and  the  Casualty  Company  of 
America,  insurer.  Certiorari  by  the  insurer 
to  review  an  award  of  the  Industrial  Acci- 
dent Commission  In  favor  d  anpUcaut 
Award  annulled. 

D.  Hadsell,  of  San  Francisco,  Joe  O.  Sweet, 
of  Berkeley,  and  E.  A.  IngaUs,  of  San  Fran- 
cisco, for  petitioner.  Christopher  M.  Brad- 
ley, of  San  Francisco,  for  respondent 

ANOELLOITI*  C.  J.  This  is  a  proceeding 
in  certiorari  to  review  an  award  made  by 
the  Industrial  Acddent  Commisslcai  in  favor 
of  Anna  L  Anderson,  widow  of  John  A.  An- 
denmi,  cm  the  theory  tbat  the  death  of  the 
latttt-  ^ras  the  result  of  injury  received  by 
him  in  the  course  of  and  ari^g  out  of  his 
employment  by  the  National  Ice  &  Cold  Stor- 
age Company,  a  corporation,  the  petitioner, 
being  the  Insurance  carrier  of  ssld  company. 
The  award  is  assailed  on  the  ground  that 
there  was  not  sufficient  evidence  to  sustain 
the  finding  of  the  commlsslMi  that  tbe  injury 
arose  out  of  and  happened  in  tbe  course  of 
his  employment 

Anderson  was  fatally  injured  during  the 
evening  of  July  22, 1916,  while  on  duty  on  tbe 
employment  premises  as  an  employe  of  the 
ice  and  cold  storage  company,  by  fallUig  from 
one  of  the  upper  floors  of  tlie  compauy's 
building  down  the  elevator  shaft  of  a  small 
platform  elevator^  used  by  employes,  to  tb» 
basement.  The  canmission  found  tbat: 
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"Said  employ^  being  about  to  lue  an  elevator 
on  tlie  employer's  premises,  stepped  into  the 
elevator  shaft  and  fell  to  the  bottom  of  the  shaft, 
the  elerator  haTiug  been  moved  the  moment 
before,  by  another  employ^,  unknown  to  said  em- 
ployd  AodersoQ." 

The  tivnU/r  was  operated  by  the  employs 
having  oocaalon  to  use  It,  and  could  be 
brought  to  any  particular  floor  by  one  on  that 
floor  by  means  of  the  rope  by  which  it  was 
operated,  unless  held  In  ^oe  or  locked  by  a 
device  ttiereon. 

The  evld«ioe  we  think,  slkows  without  aub- 
stantlal  conflict  that  the  employ^  who  mov- 
ed the  elevator  just  before  the  accident,  one 
Brigham,  was  on  the  top  floor  of  the  build- 
ing, whidL  he  called  the  third  floor,  and  that 
Ike  was  moving  It  up  to  that  floor  from  some 
lower  floor  at  which  Anderson  had  Just  left 
It  for  some  purpose,  and  was  there  attempt- 
ing to  use  it  again,  when  be  fell.  In  other 
words,  Anderson  was  not  on  the  top  floor 
when  be  attempted  to  use  the  elevator,  but 
was  on  some  lower  floor.  The  evidmce  of 
Brigham,  whose  work  was  wh(rtly  on  the 
floor,  was  dear  and  poettlTe  to  the  effect  that 
while  there  he  had  occasion  to  go  to  the  first 
floor  and  wait  to  the  devator  shaft,  rang 
the  bell  to  wftm  others  ot  his  Intendied  use 
ct  the  levator,  and  polled  the  xofie  to  bring 
the  levator  up  to  that  floor.  He  saw  no 
dgn  of  the  presence  of  deoeaMd  at  the  time. 
We  read  the  finding  of  the  commission  that 
the  deceased  "stepped  into  the  elevator  shaft 
and  fdU  to  the  bottom  of  the  aAiftft,  the  ele* 
vator  having  been  moved  the  moment  before 
by  another  enqflt^"  as  evidencing  thetr 
conclusion  that  defsaed  stepped  into  the 
shaft  below  the  elevator,  owing  to  the  same 
having  been  just  moved  up  the  shaft  by  Brig- 
ham.  In  ottmr  words,  they  condnded  that 
deceased  was  not  then  on  the  top  floor.  The 
only  possible  doubt  as  to  this  being  the  fact 
arisea  from  Uie  evidence  as  to  a  declaration 
made  by  the  deceased  to  Mb  wife  the  day 
after  the  injury,  and  tme  to  his  brother'in* 
law  within  three  or  four  days  after  the  in* 
iury.  The  latter  teatlfled  that  he  asked  de- 
ceased how  the  accident  occurred  and  he 
said: 

"I  was  on  the  third  floor  and  took  the  ele- 
vator to  come  down.  I  stepped  down  below  the 
third  floor,  and  Juat  as  I  was  stepping  on  the 
clevatw  again,  soma  one  pnlled  the  rope  and  I 
fell  and  lost  my  balance.''^ 

The  wife  testified  that  he  said  to  her  "that 
he  was  on  the  third  floor  and  aa  he  took  the 
elevator  to  go  down,  he  stepped  down  be- 
tween the  elevator  and  the  third  floor,  and 
Just  as  be  stepped  dovm  some  one  pulled  the 
rope  and  he  lost  his  balance  and  fell."  What 
he  meant  by  the  "third  floor"  does  not  clear- 
ly appear,  and  the  declarations  are  very  un- 
certaln  and  vague  as  to  Just  how  the  accident 
occurred.  In  any  ev^t,  as  before  stated,  we 
think  the  finding  of  the  commission  substan- 
ttally  disposes  of  any  theory  that  deceased 
was  attempting  to  get  on  the  elevator  at  the 
top  floor,  and  is  In  accord  with  the  clear  and 


positive  testimony  of  Brigham  that  deceased 
was  then  on  a  floor  below  the  top  floor,  and 
about  to  take  the  elevator  therefrom.  We 
have  discussed  this  matter  at  some  length 
because  we  coodder  it  a  vital  factor  in  the 
case. 

The  deceased  was  employed  as  a  "dump  ten- 
der" or  "Ice  puller" ;  bis  duty  being  to  handle 
Ice  for  storage  and  shipment  on  the  ground 
floor.  The  Ice  was  manufactured  above  nnd 
sent  to  this  ground  floor  by  an  elevator,  where 
it  was  taken  in  charge  by  deceased  and  others 
in  that  department.  Deceased  had  'no  ex- 
pressly assigned  duty  which  would  take  him 
to  any  other  floot  of  the  plant  However, 
both  deceased  and  others  working  in  the  same 
line  did  occasionally  go  to  the  top  floor  for 
the  piupoae  of  ascertaining  there  from  the 
person  in  charge  whether  any  more  Ice  was 
to  be  sent  down,  and  if  so,  how  much.  We 
may  assume  for  the  purposes  of  this  decision 
that  if  deceased  was  on  such  an  errand  at 
the  time  of  the  accident,  and  was  Qua  taking 
the  elevator  at  the  top  Hoot  to  return  to  the 
ground  floor,  it  mli^t  be  lield  that  he  was 
acting  In  the  course  of  his  emph^ment  and 
that  the  aoddoit  arose  out  ot  bis  employmoit 
But,  as  we  have  aeen,  it  must  be  bdd  that 
he  was  not  taking  the  elevator  at  the  top 
floor,  and  there  is  not  a  scintilla  of  evidence 
to  indicate  that  he  was  on  any  such  errand. 
The  accident  occurred  during  the  evening  of 
Saturday,  July  22, 1916,  an  hour  or  so  before 
the  end  of  decedeif  s  shift  Decedent  had 
taken  off  his  working  garb  and  had  on  his 
street  clothes  at  the  time.  Tlw  object  of  his 
leaving  the  ground  floor  and  going  to  an  up- 
per floor  Is  not  indicated  by  any  ot  the  testi- 
mony. There  is  not  a  suggestion  that  any 
duty  of  his  envl<^nient  then  called  him  from 
the  ground  floor,  except  In  so  far  as  it  is  sug- 
gested that  he  might  have  g(me  to  the  top 
floor  to  ascertain  if  any  more  ice  was  to  be 
sent  down.  But  even  this  cannot  account 
for  his  presence  on  a  lower  floor  and  hts  at- 
tempt to  take  the  elevator  therefrom.  Brig- 
ham  testified  that  shortly  before  the  accident, 
from  the  top  floor  he  saw  deceased  take  the 
elevator  and  come  up  and  get  off  at  a  lower 
floor,  and  go  out  of  his  sight  This  floor 
be  said  was  not  one  of  the  Ice  floors,  but  the 
floor  on  which  was  "the  cold  storage  room," 
"where  they  store  produce  or  anything  that 
they  had  in  storage."  It  Is  not  pretended 
that  any  duty  of  his  employment  called  dece- 
dent to  that  floor,  or  that  be  had  any  right  to 
be  there.  Brigham  substantially  testified 
that  decedent  did  not  oome  to  the  top  floor 
at  all  on  this  occasion. 

[1]  An  employer  cannot  be  held  liable 
under  our  compensation  act  unless  the  acci- 
dent arises  out  of  and  in  the  course  of  the 
employment,  and  of  course  it  devolves  on  a 
claimant  to  establish  this  fftet  by  evidence 
from  which  such  a  oonclnslon  Is  telrly  in- 
ferable. As  Is  stated  by  learned  counsel  fbr 
respondent: 
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"It  1»  not  always  sn  MBy  matter  to  define  the 
ambit  of  the  employment  and  to  draw  a  strict 
line  about  the  duties,  both  enressly  usisned 
and  also  the  activities  expected  and  permitted, 

incidental  to  assigned  duties." 

[2]  But  here,  in  view  of  tbe  admitted  facts, 
considered  in  connection  with  what  we  deem 
established  by  the  record  as  to  the  situation 
of  deceased  at  the  time  of  the  accident,  there 
appears  no  warrant  for  holding  that  the  ac- 
cident arose  out  of  and  In  the  course  of  the 
employment  It  happened  during  the  hour 
when  deceased  was  obligated  to  be  on  duty, 
and  also  on  the  premises  of  the  employer, 
but  the  record  negatives  any  Inference  that 
decedent,  In  leaving  and  going  away  from 
the  floor  where  It  was  his  business  to  be, 
was  engaged  on  any  mission  having  any  con- 
nection, direct  or  indirect,  with  the  service 
for  which  he  was  employed. 

The  award  of  the  Industrial  Acddent  Com- 
mission is  annulled. 

We  concur:  SLOSS,  J.;  MELVIN,  J.; 
SHAW,  J.;  HENSHAW,  X;  VICTOE  B. 
SHAW,  Judge  pro  tern. 


Id  re  HABKNESS*  ESTATE!.  (3.  F.  8093.) 
(Sapreme  Court  of  California.   Nov.  22,  1917.) 

1.  Taxation  €=»000(3)  —  Inhebitancb  Tax  — 
AasESSHENT— SrmNO  Abide  Okdbr— Show- 
ing AND  DiaCBKTlON. 

Even  if,  instead  of  bein;;  limited  to  motion 
for  new  trial  as  for  newly  discovered  evidence, 
the  state's  representative  can,  as  for  mistake  in 
not  difK-overing  and  presenting  declarations  of 
deceased  bearing  on  hia  rcsidenoe.  move,  under 
Code  Civ.  Proc.  §  473,  to  set  aside  order  fixing 
iahcrltance  tax,  on  the  basis  of  deceased  having 
died  a  Teaiilent  of  another  state,  still  the  showing 
to  be  made  on  such  a  motion,  and  the  discretion 
of  the  trial  court  tn  passing  on  it,  are  the  same 
aa  on  a  motion  for  new  trial  for  newly  discovered 
evidence. 

2.  Taxation  ^900(3)  —  rNiiERrrANCE  Tax  — 

ASSESSHENT  —  SETTINO  ASIDB  ORDEB  —  DlS- 
CBETION— BeSIDBNCE  OP  DECEASED. 
There  was  no  abuse  of  diteretion  in  holding, 
by  denial  of  motion  to  set  aside  order  fixing  in- 
heritance tax,  on  the  basis  of  deceased  being  a 
nonresident,  that  newly  discovered  declarations 
of  deceased  that  he  was  a  resident  of  the  state, 
taken  in  connection  with  the  facts  already  pro- 
duced, vronld  not  change  the  result  reached,  that 
he  died  a  resident  of  Kentucky,  where  for  more 
than  20  years  he  had  maintained  a  home,  never 
closed,  with  four  or  five  servants,  a  string  of 
horses,  and  several  automobiles:  bis  declarations 
being  made  after  he  had  closed  np  his  house  In 
California,  and  his  filing  of  income  tax  return  in 
San  Francisco  being  while  he  was  detained  by 
illness  at  his  daughter's  home,  so  that  there  was 
no  longer  time  to  file  it  elsewhere. 

Department  1.  Appeal  from  Superior 
Court,  San  Benito  County ;  John  L.  Hudner, 
Judge. 

In  the  matter  of  the  estate  of  Lamon  V. 
Ilarkness,  deceased.  From  an  adverse  or- 
der, the  State  Controller  appeals.  Affirmed. 

Bobert  A.  Waring,  Inberttuiee  Tax  Atty., 
of  Sacramento,  and  Edwin  H.  Pennoek,  of 
Los  Angeles,  for  appellant.   McCntchen,  01- 


ney  &  Willard,  of  San  Francisco  (Murray. 
Prentice  &  Howland,  of  New  Tork  City,  of 
counsel),  for  respondent. 

LAWLOR,  3.  This  appeal  Is  taken  by 
John  S.  Chambers,  as  controller  of  the  state 
of  California,  from  an  order  refusing  to  va- 
cate a  prior  order  fixing  the  Inheritance  tax 
In  the  above  entitled  matter. 

Lamon  V.  Harkness  died  intestate  on  Jan- 
uary 17,  1915,  at  the  home  of  his  daughter. 
Myrtle  H.  Hacomber,  In  San  Benito  county 
In  this  state.  Mrs.  Macomber  petitioned  the 
superior  court  of  said  county  for  letters  of 
administration  on  the  ground  that  the  de- 
cedent died  in  San  Benito  county,  leaving  es- 
tate therein  and  elsewhere  In  California  and 
being  a  nonresident  of  said  stata  Upon  the 
hearing  of  the  petition  counsel  for  the  con- 
troller appeared  and  questioned  the  witness- 
es. Including  the  petitioner  and  her  husband, 
on  the  subject  of  the  residence  of  decedent 
The  court  found  the  residence  of  decedent  to 
be  In  Kentucky,  and  on  June  29,  1915.  let- 
ters of  administration  were  Issued  to  Myrtle 
H.  Maoomber.  On  S^tonber  28,  191B,  the 
matter  of  fixing  the  Inheritance  tax  due  on 
the  estate  of  the  decedent  came  on  for  hear- 
ing before  the  Inheritance  tax  appraiser  of 
the  county,  and  Mr.  and  Mrs.  Macomber 
were  again  examined  by  appellant's  counsel 
as  to  the  residence  of  the  decedent  There- 
after an  Inheritance  tax  report  was  prepar- 
ed in  the  office  of  counsel  for  appellant,  con- 
taining the  finding  that  the  decedent  was  a 
resident  of  Kentucky  at  the  time  of  his  death. 
This  report  was  duly  filed  with  the  court 
December  14,  1916.  On  December  28,  1916, 
the  court  made  its  order  confirming  said  re- 
port and  fixing  the  inheritance  tax  due  out 
of  the  estate  at  $123,787.74  upon  upwards  of 
$2,000,000  of  real  and  personal  property  in 
this  state.  On  June  22,  1916,  the  controller 
gave  notice  to  the  administratrix  of  a  mo- 
tion to  vacate  the  order  on  the  ground  that 
It  bad  been  taken  against  bim  through  his 
mistake,  Inadvertence,  surprise,  and  excus- 
able neglect,  for  the  reason  that  he  had  fail- 
ed to  discover  and  present  to  the  court  ei- 
ther before  or  at  the  time  the  order  was 
made,  certain  declarations  made  by  the  de- 
ceiient  to  the  effect  that  he  was  a  resident 
of  this  state.  AQldavIts  In  support  of  the 
■motion  were  filed  the  same  day.  The  motion 
came  up  for  hearing  and  argument;  and  on 
August  28,  1916,  the  court  made  Its  order 
deuyii^  the  motion.  Froni  this  wder  the 
ctmtroller  amwals. 

The  facts  from  which  the  last  residence  or 
domicile  of  the  decedent  mast  be  determined 
are  not  In  dlspnte.  I^amon  V.  Harkness  ww 
a  wldowOT,  and  a  retired  business  man  of 
^nslderabte  means.  For  upwards  of  20 
years  be  bad  been  building  op  a  very  pre- 
taitiouB  home  near  DonerAll,  Ky,  'Ottn  ke 
also  maintained  an  extensive  stock  farm. 


>For  other  caws  see  >ame  topic  and  KXY-NUUBBR  la  all  Kejr-Numtiered  DliesU  and  Iad«xM 
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where  be  bred  borses  as  his  hobby.  Only 
aboDt  two  years  In  all  were  spent  away  from 
Kentucky,  and  these  were  taken  up  with 
travdlng  and  visltiii;  his  daughter  In  Cali- 
fornia, Ms  son  In  New  Tork,  and  daugh- 
ter In  Pittsburgh,  Pa.  He  also  owned  a 
home  In  New  York  Olty  and  another  on  Long 
Jdand.  Bat  the  former  was  kept  boarded 
up,  and  he  had  never  spent  a  n!^t  In  the 
latter.  The  decedent  first  came  to  California 
about  1900,  stopping  at  a  hotel  in  Pasadena, 
nkereafter.  Mr.  and  Mrs.  Macomber  having 
established  themselves  in  Pasadena,  the  de- 
cedent visited  them  tbere  and  bought  a  house 
adjoining  theirs,  in  order  to  give  it  to  his 
daughter,  who,  however,  never  accepted  It, 
because  of  the  expense  of  upkeep.  But  she 
did  furnish  It  with  her  own  furniture  and 
installed  her  own  servants-  The  decedent 
made  several  trips  to  this  house,  the  last  in 
1906,  but  never  staying  more  than  about 
three  months  In  any  one  year.  He  would 
bring  with  him  only  a  small  trunk  and  a 
hand  bag,  and  never  brought  any  servants. 
When  the  decedent  left  Pasadena  in  1906,  he 
never  again  returned  to  it,  and  the  home 
was  boarded  up  and  put  In  the  hands  of 
agents  for  sale  by  Mr.  Macomber,  for  the 
reason  that  decedent  said  he  was  never  go- 
ing there  again.  At  about  this  time  the  Ma- 
combers  bought  a  ranch  In  San  Benito  coun- 
ty, and  decedent  visited  them  there  for  a 
week.  In  I&IS  he  came  again  to  stay  for  the 
holidays,  but  was  taken  sick  and  forced  to 
TMiain  several  months.  The  last  visit  to 
CaUfomia  was  made  the  following  year,  at 
the  urgent  request  of  bis  daughter  and  his 
pbygldan,  who  recommended  the  diange  for 
decedenf  B  health.  It  was  on  ttia  visit,  while 
staying  at  the  home  ot  bis  daughter,  that  de- 
cedffiit  died.  He  owned  a  i)lece  ol  mountain 
land  adjoining  the  Hactnnber  ranch,  which 
land  be  bad  bought  to  keep  ott  poachers  and 
to  give  to  bia  son-in-law.  At  the  Ume  of  bis 
death  he  also  owned  other  irieces  of  prop- 
erty in  Pasadraia  and  stock  in  the  Standard 
Oil  Company  of  California.  Besides  consid- 
erable leal  and  personal  propwty  in , Ken- 
tacky,  the  decedent  had  a  great  deal  of  prop- 
erty  In  New  Tork  and  elsewhere.  From  these 
facts  the  lower  court  cwcluded  that  the  reai- 
denoe  at  decedent  at  the  time  <tf  bis  death 
was  In  Kentucky. 

The  de<daraHon3  relied  upon  by  the  con- 
troller to  prove  an  intent  to  reside  In  Cali- 
fornia appear  in  certain  affidavits  and  bag- 
gage declarations  of  the  decedent.  In  1910 
and  in  1912  the  decedent  was  assessed  In 
New  Tork  on  personal  property.  On  each 
occasion  he  made  au  affidavit  in  Kentucky 
stating  that  he  was  temi>orarily  sojourning 
in  Donerail,  Ky.,  and  was  a  resident  of  Los 
Angeles  county,  Cal.  In  1911  and  1912,  upon 
arriving'  from  Europe,  the  decedent.  In  de- 
claring bis  baggage,  stated  that  be  resided  In 
L(w  .jknBelea  county,  CaL  The  controller  al- 


so relies  upon  the  foot  that,  while  decedent 
was  visiting  his  daughter  in  1914.  he  filed  his 
federal  income  tax  return  in  San  Francisco, 
and  that  sncdi  return  contains  the  printed 
tnstmctlon  that  it  is  to  be  filed  in  the  dis- 
trict in  which  the  person  filing  it  resides. 
These  various  declarations  were  not  discover- 
ed by  appellant  until  after  the  order  fixing 
the  inheritance  tax  had  been  made.  His 
contention  Is  that  they  are  an  expression  of 
decedent's  Intention  to  reside  in  California, 
and  therefore  throw  sufficient  doubt  upon  the 
correctness  of  the  original  order  to  warrant 
a  new  investigation  of  the  facts. 

The  administratrix  has  Interposed  aeveral 
objections  to  a  consideration  of  the  merits  of 
the  orier  of  the  lower  court.  They  are:  (1) 
That  the  order  fixing  the  Inheritance  tax  Is  a 
probate  order,  and  no  appeal  is  provided  in 
'section  963,  Code  of  Civil  Procedure,  from 
an  order  refuaing  to  vacate  the  original  or- 
der; (2)  that  appellant  is  bound  by  the  ad- 
judication of  nonresidence  In  the  order  grant- 
ing letters  of  administration;  ^)  that  no 
notice  of  motion  to  vacate  was  served  on  Hie 
heirs,  who  were  not  represented  at  the  liear- 
ing  of  the  motUm;  and  t^t.  In  any  event, 
no  showing  was  made  of  mistake,  inadver- 
tence, enrprlse,  or  excusable  neglect,  but  at 
most  only  one  of  newly  discovered  evidwce 
as  ground  for  a  new  trial. 

[1]  Whether  or  not  the  remedy  in  case  of 
newly  discovered  evidence,  where  the  par- 
ty has  been  represented  at  the  trial,  is  re- 
stricted to  a  motion  for  a  new  trial,  or  also 
comprehends  proceedings  under  section  473, 
Code  of  Civil  Procedure,  baa  not  as  yet  beai 
decided  in  this  8tat&  See  McKlnley  v.  Tut- 
tle,  34  Gal.  235.  But  none  of  the  objections 
raised  by  respondent  need  be  paased  upon  at 
this  time,  for  the  reason  that  It  does  not  aj^ 
pear  up<m  a  review  of  the  Aicts  that  the  trial 
court  in  denying  the  motion  abused  its  dis- 
cretion. Assuming,  for  the  purposes  of  this 
case  only,  that  appellant  was  not  restricted 
to  a  motion  for  a  new  trbil,  but  could  also 
properly  proceed  under  section  473,  Code  of 
Civil  Procedure,  still  the  showing  to  be  made 
on  the  motion  and  the  discretion  of  the  trial 
court  in  passing  upon  it  must  be  the  same  as 
in  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidoice.  It  is  well  set- 
tled that  on  a  motion  of  that  Character  there 
must  be  a  reasonable  probability  that  upon 
a  retrial  the  newly  discovered  eiddence  will 
(Aange  the  result,  and  that  "the  aueaUon  as 
to  the  elfect  of  the  newly  discovered  evi- 
dence upon  the  case  is,  from  its  nature,  pecul- 
iarly one  that  is  addressed  to  the  discrethm 
of  the  trial  court,"  and,  "unless  the  appel- 
late court  can  plainly  see  that  this  discre- 
tion has  been  abused,  that  the  showing  made 
was  of  snch  a  character  as  to  make  it  mani- 
fest that  the  case  would  or  should  result 
dlfterently  on  a  new  trial.  In  view  of  the 
newly  discovered  evidence^  ttie  order  fft  the 
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trial  conrt  rising  a  new  trial  will  not  be 
dlstnrbed."  People  t.  Sing  Tow,  145  Cal.  1. 
78  Pac.  286.  See,  also.  Estate  of  Emerson, 
170  Gal.  81,  148  Pac.  B2S;  People  t.  Oxnam, 
170  Gal.  211,  140  Faa  166;  Atkinson  v. 
WcBtem  Dev.  Syndicate,  170  Cal.  511,  150 
Pac.  363 ;  Hayne  on  New  Trial  and  Appeal, 
S  91. 

[>]  In  tbe  case  at  bar  anytUns  tbat  might 
bare  been  eonstraed  as  an  act  of  residence 
In  Lob  Angeles  connty  on  tbe  part  of  decedent 
had  ceased  In  1906,  and  tbe  only  Acts  poln^ 
Ing  to  reddenoe  (n  San  Benito  count?  were 
the  purchase  of  the  mountain  land  inferred 
to  and  occaedonal  visits  with  his  daughter, 
niere  were  no  indications  whatever,  no 
showli^  tbat  the  decedent  looked  npon  any 
part  of  Gallfomla  as  bis  home,  from  whldti 
an  intent  to  rcrfde  here  could  be  gathered. 
In  fiact,  it  does  aivear  that  he  disliked  Cali- 
fornia and  bad  to  be  urged  to  even  visit  bere. 
In  Entncky,  however,  be  did  maintain  an 
actual  home,  wbere  be  was  cared  for  by 
bis  servants  and  surroimded  by  his  friends 
and  all  tjxe  things  be  bad  enjoyed  tot  over 
20  years.  Tbls  home  place  was  never  closed, 
and  there  were  always  four  or  five  servants 
in  attendance,  a  string  of  horses  in  tbe 
stables,  and  seven  or  elgbt  automobiles  in 
the  garage. 

To  rebut  tbe  strong  presumption  of  in- 
tention to  reside  in  Kentucky  arising  from 
these  facts,  appellant  relies  upon  tbe  dec- 
larattons  above  outlined.  That  they  are 
some  evidence  of  intent  goes  without  say- 
ing. But  tb^  are  by  no  means  conclusive, 
and  must  be  considered  along  with  the  cir- 
cumstances under  which  tbey  were  made  and 
other  facts  aKiearlng  in  evidence.  Jacobs, 
lAw  of  Domicile,  1  463.  E)ven  written  dec- 
larations must  give  way  if  Incondstent  with 
actual  conduct  Holt  t.  Bendee,  248  111.  288, 
93  N.  B.  748,  21  Ann.  Cas.  202 ;  In  re  Mor- 
gan's Estate,  96  Misc.  Rep.  461,  168  N.  Y. 
Supp.  106.  Here  tbe  decedent's  statements 
tbat  be  resided  in  Los  Angeles  county  were 
made  years  after  be  tuid  cloEKd  up  bis  house 
there,  and  during  that  period  decedent  had 
not  spent  even  a  day  in  that  county.  The 
filing  of  tbe  income  tax  return  In  San  Fran- 
cisco appears  to  have  occurred  while  dece- 
dent was  detained  at  his  daughter's  home  by 
illness,  80  that  Uiere  was  no  l<mger  time  to 
file  It  elsewhere.  In  this  state  of  the  evi- 
dence It  cannot  be  said  tbat  tbe  trial  court 
abused  Ita  discretion  in  holding  that  tbe 
newly  dtsooveied  declarations,  taken  in  con- 
nection Willi  the  facts  already  produced* 
would  not  change  the  result  reached  tbat  the 
decedent  died  a  resident  of  ^ntucky. 

This  determination  of  the  case  makes  It 
unnecessary  to  consider  other  points  raised 
by  an>eUant. 

Order  affirmed. 

We  ooncnr:  SHAW,  J.;  SLOSR,  J. 


OIANNINI  T.  OAHPODONIGO.  (S.  V.  7236.) 

(Supreme  Court  of  California.   Nov.  23,  1917.) 

1.  Nkoliobnob  ^»38(1)— Pbivaib  BmUHNOfl 
— DUTT  AB  TO  TSBSPAaSBBS  Aim  IJOBNSEBS. 

As  against  a  trespasser  or  mere  licensee,  the 
owner  of  property  owes  no  duty  to  keep  the 
premises  in  safe  condition ;  the  only  duty  oelug 
to  abstain  from  willful  or  wanton  injnry. 

2.  Nkglioekcb  ^3>32(1)— Puvats  Buiu>iho 
—Duty  as  to  Invites. 

To  one  who  baa  been  expressly  or  impliedly 
invited  upon  the  premises  the  duty  exists  to 
exercise  due  care  not  to  injara  him  or  pemiit  the 
premises  to  be  in  such  condition  that  Injury  re- 
salts. 

8.  NEGuasNcs  «=»a2C2)  — Privati  Stahle  — 

InJUBT  TO  OEXLOBEK  —  iHVITATIOir  OF  EV- 

PLOrt. 

The  cleaning  of  defendant's  private  stable 
being  a  duty  easily  performed  by  his  Btableman, 
the  stableman's  request  of  a  boy  14  years  old 
to  dean  the  staUe  was  unauthorized,  and  could 
impose  no  additional  duty  upon  defendant. 
4.  Negligence  «=»32(2)  —  Pbivate  Stable- 
In  v  itee— Evidence. 
The  cleaning  of  defendant's  private  stable 
being  a  duty  easily  performed  by  nis  stableman, 
the  stableman's  promise  to  pay  a  14  year  old 
boy  to  clean  the  Stable  could  not  ^ake  Uie  boy 
an  invitee,  rendering  defendant  liable  for  m- 
jnries  from  a  defect^e  door,  and  prior  aernces 
could  not  raise  such  relation,  espedally  where 
not  brought  home  to  defendant. 
6.  Neoliobnce  €=>39— Places  ATraAcnvE  to 
Childeen— Peivatb   Stable— "ATTBAonvE 
Nuisance."  „        ^  . 

A  private  stable  is  not  an  "attractive  nui- 
sance,''^ merely  because  boys  like  to  congregate 
in  and  around  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
aud  Phrases,  Second  Series,  Attractive  Nui- 
sance.] 

6.  Neoligencb  «asSft— Places  ATrBAonra  to 
Chilobeb— Private  Stable. 
Where  a  minor  14  years  of  age  was  present 
in  defendant's  private  stable  by  request  of  the 
stableman,  the  "turntable  cases*'  doctrine  could 
not  be  invtAed ;  it  being  esseutial  that  Uie  minor 
should  have  been  attracted  to  the  premises  by  a 
childlike  curiosity. 

Department  1,  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Marcel  E.  Cerf,  Judge. 

Action  by  Gerald  Glanninl,  a  minor,  by 
E)stl\er  Olanninl,  his  guardian  ad  litem, 
against  Henry  Campodonlco.  From  a  judg- 
ment tor  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Be- 
versed. 

Fred  I/.  Dreber,  of  San  Francisco,  tor  ap- 
pellant. Arthur  H.  Barendt,  of  San  Frands- 
co,  for  respondent. 

LAWLOR,  J.  Plaintiff,  through  his  guard- 
ian ad  litem,  Inrought  this  action  to  recover 
for  personal  injuries  sustelned  while  in  a 
private  stable  of  tbe  defendant,  and  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant.  This  Is  an  appeal  by  the  defend- 
ant from  a  judgment  for  plaintiff  and  from 
an  order  denying  a  new  trial. 

The  evidence  produced  on  bdialf  of  the 
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respradent  shows  that  tSM  plabitiff,  Gerald 
Glannlnl,  was  14  Tears  old  and  lecLded 
across  tbe  street  from  tbe  stable  owned  by 
the  defendant,  who  employed  a  ct^ored  sta- 
bleman to  take  care  ot  tbe  horses  and  wag- 
ons and  keep  the  stable  In  order.  On  tbe 
morning  of  the  acddcnt  respondent  saw  the 
stableman  leaving  In  a  boggy  and  at  that 
time  the  stableman  requesCed  the  boy  to  cleen 
Ow  stable  during  his  absence  and  promised 
to  pay  him  a  nickel  npon  his  return.  A  small 
door,  which  was  a  part  of  a  large  sliding 
door,  was  left  open  for  the  hoy.  Subsequent- 
ly tbe  reqiondent  and  two  other  boys  enter- 
ed the  stable,  and  while  respondent  was  on 
the  premise  the  lai^  sliding  Aoor  fell, 
breaking  respondent's  leg  and  Inflicting  oth- 
er injuries.  It  appears  that  a  large  number 
of  boys  frequently  congregated  about  tbe 
stable,  and  at  times  went  into  the  stable 
while  the  stableman  was  there,  but  at  no 
other  time  did  any  of  the  boys  enter  while 
the  stableman  was  away.  Upon  several  occa- 
sions respondent  i>erformed  errands  for  the 
stableman  at  the  letter's  request  and  received 
some  sort  of  remuneration.  It  also  appears 
that  at  times  the  stableman  and  the  defend- 
ant himself  would  drive  the  boys  away  from 
tbe  stable.  The  door  which  fell  down  had 
previously  been  out  of  order,  and  the  stable- 
man had  attempted  to  remedy  the  defect.  At 
the  close  of  the  trial  in  the  lower  court,  re- 
spondent, with  leave  of  the  court,  amended 
his  complaint  to  allege  that  the  stable  was 
attractive  to  children,  presumably  to  bring 
the  case  within  the  rule  of  the  "turntable 
cases." 

[1,  2]  Upon  behalf  of  defendant  evidence 
was  produced  to  show  that  the  stableman 
had  not  requested  resitondent  to  clean  the 
stable  and  had  not  left  the  small  door  open 
for  him,  but  that  In  fact  respondent  upon  this 
occasion  was  a  trespasser.  The  stableman 
also  testified  that  be  had  never  employed  re- 
spondent to  do  any  work  about  the  stable, 
and  defendant  himself  stated  that  whenever 
he  saw  any  of  the  boys  around  the  stable  he 
drove  them  away.  But,  disregarding  the  tes- 
timony advanced  by  defendant,  and  looking 
only  to  the  case  as  presented  by  the  respond- 
mt,  no  ground  for  holding  the  defendant  lia- 
ble appears.  It  is  well  settled  that  as  against 
a  trespasser  or  mere  licensee  the  owner  of 
property  owes  no  duty  to  keep  the  premises 
in  safe  condition.  Tbe  only  dnty  Is  to  ab- 
stain from  wiUfnl  or  wanton  injury.  In  oth- 
er respects  one  who  thus  enters  upon  the 
premises  does  so  at  his  own  risk  and  subject 
to  all  the  ordinary  risks  which  attach  to  such 
premises.  Means  t.  Souttiem  Gal.  By.  Co., 
144  Gal.  473,  T7  Pac.  1001.  1  Ann.  Cas.  206; 
Kennedy  t.  Ohaa^  119  GaL  687,  S2  Pac  S3, 
6S  Am.  St.  Bep.  153 ;  Sdunidt  Baoer,  80 
Oftl.  B6B,  22  Pac.  266,  5  Ll  R.  A.  Oaa  It  to 
only  in  the  case  of  tme  who  has  been  txptemt- 
Ij  or  lmpUedl7  invited  upon  the  premises 
tbat  tihe  duty  exists  to  exercise  due  care  not 
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to  injure  him  or  permit  the  premises  to  be  In 
such  condition  that  Injury  results.  29  Cy& 
4S8. 

[I]  TbB  first  question  to  whether  the  re- 
quest of  the  stableman  in  this  case  to  such 
an  invitation  as  to  render  the  respondrat  an 
Invitee.  Without  r^ard  to  defendant's  testi- 
mony that  he  forbade  the  stableman  to  per- 
mit any  one  tise  to  do  the  work  about  the 
stable,  the  facts  themselves  show  that  the 
duties  of  the  stableman  were  of  such  a  meqtot 
Character  that  the  position  could  not  have 
earned  with  it  the  implied  right  to  delegate 
the  work  or  hire  others  to  assist  in  the  same. 
See  Curry  v.  Addoms,  166  App.  Dlv.  433,  151 
N.  Y.  Supp.  1017;  Formall  v.  Standard  Oil 
00.,  127  Midi.  480,  86  N.  W.  946.  In  fact,  the 
dutteB  were  sudi  that  the  staMeman  could 
very  easily  perform  them  without  aid.  It 
must  thw^ore  be  held  that  the  requrat  to 
do  the  work  was  unauthorized,  and  could  not 
Impose  any  additional  liability  upcm  the  de- 
fendant. The  case  last  cited  is  one  particu- 
larly applicable  upon  its  facts,  and  there  a 
like  conclusion  was  reached.  See,  also,  Nof- 
slnger  t.  Goldman,  122  Cal.  609,  616,  55  Pac. 
425 :  Clark  V.  A.  T.  &  S.  F.  B.  Co.,  164  GaL 
863,  128  Pac.  1032. 

[4]  Respondent  seeks  to  bring  this  case 
within  the  rule  announced  in  several  deci- 
sions in  other  states,  where  It  is  held  that  one 
who  at  tbe  unauthorized  request  of  an  em- 
ploys performs  a  service  In  which  the  former 
or  bis  employer  Is  also  interested,  as  a  ship- 
per's teamster  putting  a  freight  car  in  place, 
that  person  occupies  a  middle  position  be- 
tween a  licensee  and  a  servant  and  can  hold 
the  owner  of  the  car  for  any  injuries  received. 
See  Thompson  on  Negligence,  |  4986.  But 
there  seems  to  be  only  one  case,  Cleveland 
Terminal  By.  v.  Marsh,  63  Ohio  St.  236,  58 
N.  E.  821,  52  U  R.  A  142,  where  the  mere 
payment  for  the  service  raises  a  sufficient 
Interest  in  the  work  performed  to  bring  the 
person  within  tbe  above-mentioned  rule. 
Without  expressing  any  opinion  upon  the 
propriety  of  this  rule  In  other  cases,  we  can- 
not see  how  the  mere  payment  by  the  unau- 
thorized employe  can  diange  the  relation  of 
the  employer  to  the  third  party  from  one  of 
nonUabllity  to  one  of  liability.  O^ere  are  nu- 
merous cases  which  hold  that  a  bystander, 
who  performs  a  service  at  the  request  of  an 
^ploy6  who  has  no  authority  to  make  the  re- 
guest,  is  as  to  the  employer  a  mere  volunteer, 
to  whom  the  employer  owes  no  duty  to  safe- 
guard from  negligence.  McDanlel  v.  Hii^- 
land  Ave.  B.  Co.,  90  Ala.  64,  8  South.  41;  Ga., 
etc.,  Ry.  Co.  v.  Propst,  83  Ala.  518,  3  South. 
764;  Flower  v.  Penna.  R.  Co.,  69  Pa.  210,  8 
Am.  Rep.  2St  For  the  emph^  to  pay  the 
bystander  fbr  the  work  done  can  upon  na 
baato  ot  reasoning  create  a  liability  where 
lume  existed  t»^!ore.  In  the  case  at  bar, 
therefore,  the  stableman's  inwnlse  to  pay  re- 
spondent to  dean  the  stable  could  not  make 
the  latter  an  Invitee.  Neither  can  prior  aerv- 
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foes  nlw  BttOi  a  relation,  especially  where  It 
is  not  pret^ed  tbat  tbey  were  brought  home 
In  any  way  to  the  defendant.  The  foot  taat 
respiHidait  Is  a  mln<»  does  not  gtre  blm 
any  greater  il^ts  under  the  drounstances. 
"^nat  might  encase  hSm  from  concnrring  n^- 
ligence,  bat  cannot  supply  the  place  of  n^s- 
Ug«ace  on  the  part  of  the  company,  or  con- 
fer an  antliorlty  <m  one  who  has  none.  It 
may  excite  our  sympathy,  but  cannot  create 
rights  or  duties  whidi  hare  no  oiher  founda- 
tion." Flower  T.  Pmia.  B.  Co.,  supra. 

[13  The  only  remaining  question  is  whether 
the  stable  constitutes  an  "attractive  nuisance*' 
within  the  doctrine  of  the  "tumtatOe  cases." 
Tbat  doctrine  was  adopted  in  this  state  in 
the  case  of  Barrett  r.  Southern  FaeiOc  Co., 
«1  CaL  296,  27  Paa  666.  26  Am.  St.  Rep.  186, 
and  la  usually  applied  to  instances  where  tlie 
owner  of  land  has  erected  upon  it  dangerous 
machinery,  the  ccHiseanences  of  meddling 
with  whidi  are  not  supposed  to  be  fully  cwn* 
prehended  by  inCant  minds.  In  Peters  r. 
Bowman,  US  Oal.  846,  47  Paa  113,  C98,  66 
Am.  St.  B«p.  106,  the  rule  was  diaracterized 
as  exceptional  and  "not  to  be  carried  h^ond 
the  dass  of  cases  to  which  It  has  be^  ap- 
plied." This  court,  in  GahUl  r.  Stone  Co.,  108 
Cal.  671,  86  Pac  84;  19  L.  B.  A.  (N.  1094, 
applied  the  rule  to  a  heavily  loaded  push  car 
which  the  defendant  had  allowed  to  stand  up- 
on tradts  in  a  thl<^  pt^tilated  district, 
where  small  children  were  known  to  play  up- 
on this  car,  whldi  bad  not  baea  made  feat, 
and,  bdng  upon  a  down  grade,  was  used  to 
ride  npm  1^  diildreo.  In  the  process  of  which 
ODB  of  tfa«n  was  injured.  But  the  court  in 
that  case  esinessly  rested  the  decisiao  up4» 
the  ground  that  the  ear,  sttnated  as  it  was, 
was  dangerous  madiinery  peculiarly  attrac- 
tlve  to  children,  who  might  be  Injured  in  rid- 
ing upon  it,  though  not  comprehending  the 
danger  luTolved.  We  have  not  such  a  case 
here.  If  a  stable  is  an  attractlre  nuisance 
merely  because  boys  like  to  congi^ate  in  and 
around  It,  then  any  place  where  boys  like  to 
play  comes  within  the  same  cat^ory,  yet  It 
is  clear  that  sudi  is  not  the  law.  Peters  t. 
Bowman,  snpra ;  Loftns  t.  D^ail,  188  CaL 
214,  66  Pac.  379. 

[I]  Moreover,  It  Is  an  essential  Ingredient 
of  a  cause  of  action  to  which  the  "turntable 
cases"  doctrine  applies  that  the  minor  Should 
have  been  attracted  to  the  premises  by  a 
childish  cariosity  and  desire  to  play  thereon. 
Union  Stockyard,  etc.,  Co.  v.  Bntler,  92  111. 
App.  106.  In  this  case  the  reason  for  re- 
spondent's presence  In  the  stable  was  the  re- 
quest of  the  stableman,  and  there  Is  no  pre- 
tense that  npon  this  occasion  the  attraction 
the  stable  had  any  Influence  whatever  upon 
bis  visit  there. 

The  result  readied  roaderS  tinnecess&ry 
any  conslderatton  of  alleged  errors  urged  by 
appelant. 


For  the  reascms  above  glvoi,  the  JoOgm^t 
and  order  are  reversed. 

We  concur:  SHAW,  J. ;  SLOSS^  J. 


HKNSHAW  «t  al.  v.  FOSTER  et  al..  Board 
of  Snp'rs  of  San  Diego  Count?,  et  aL 
(L.  A.  62ia) 
(Supreme  Court  of  California.   Nov.  19,  1917.) 

1.  Waters  ahd  Watbb  Coubses  ^s»182  — 
Municipal  Water  Distriot  —  InrBarsn- 
ENCE  WITH  Powers  or  Crriss. 

St  1911,  p.  1200,  as  amended  by  St  1911, 
(Ex.  SesB.)  f  9Z,  providicg  tbat  the  people 
of  one  or  more  muuicipalitiefl  in  any  county, 
with  or  without  incorporated  territory  in  the 
county,  may  organize  a  municipal  water  dis- 
trict, by  proceedings  therein  provided,  does  not 
contravene  Const,  art  11,  §  19,  empowering  any 
municipality  to  establish  and  operate  public 
works  for  supplying  its  inhabitants  with  wa- 
ter and  authorizing  it  to  furnish  such  service  to 
inhabitants  and  people  outside  its  boundaries, 
provided  that  It  shall  not  furnish  service  to  the 
inhabitants  of  any  other  municipality  supplying 
the  same  service  to  such  inhabitants  without 
the  consent  of  such  other  municipality. 

2.  OONSTTrCTlOMAt.  Law  iS=3e3(l)— Taxattow 
<S=>33— Waters  and  Water  Courses  ®=» 
182— Municipal  Water  Districts— Dble- 
OATioR  op  Taxing  Power. 

St  1911,  p.  1290.  as  amended  by  St  1911 
(Ex.  Sees.)  p.  92,  authorizing  the  people  of  sev- 
eral municipalities  in  a  county  to  or^niie  a 
municipal  water  district,  and  delegating  to  the 
district's  board  of  directors  its  corporate  au- 
thority, power  to  tax  with  reference  to  its  af- 
fairs, does  not  contraveQe  Const  art.  11,  S|  12, 
13,  denying  power  to  the  Legislature  to  tax 
counties,  cities,  or  other  municipalities  for  coun- 
ty, city,  or  other  municipal  purposes,  or  to  dele- 
gate power  to  any  one  else  to  control  or  super- 
vise any  county,  city,  or  municipal  affairs, 
but  autnoiizing  it  to,  by  general  law,  vest  in 
the  corporate  authorities  thereof  power  to  tax 
for  such  purposes. 

3.  Constitutional  Law  ^»283  —  Watebs 
Ann  Watbb  Ooubbbs  •=»182— Dub  Pbogiss 

— FOBHATION  OF  MUNICIPAI.  WATEB  DlB- 

TBIOT. 

St.  1911  p.  1290,  as  amended  by  St.  1911 
(Ex.  SesB.)  p.  92,  authorizing  the  people  of  sev- 
eral municipalitiea  of  a  county  to  organize  a 
municipal  water  district  the  directors  of  which 
may  tax  for  its  purposes,  does  deprive  a  citi- 
zen of  property  without  due  process,  because  no 
inhabitant  of  the  proposed  district  has  oppor- 
tunity, save  by  his  vote,  of  declaring  his  on- 
wiUingness  to  come  within  its  limits  and  under 
the  authority  of  its  officers,  the  board  of  super* 
visors,  if  the  proper  number  of  names  are  at- 
tached to  the  petition  for  formation  of  the  dis- 
trict being  required  to  call  the  election. 

In  Bank.  Appeal  from  Superior  Court, 
San  D1^  County ;  C.  N.  Andrews,  Judge. 

Action  by  William  G.  Hensbaw  and  an- 
other against  Joseph  Foster  and  others,  as 
members  of  and  constituting  the  Board  of 
Supervisors  of  the  County  of  San  Diego, 
and  another,  for  Injunction.  From  an  ad- 
verse judgment,  plaintiffs  appeal.  Reversed. 

S.  M.  Marsh,  Dlst  Atty.,  and  E.  V.  Wlu- 
nek,  both  of  San  Diego,  for  appellants. 
Sweet,  Steams  &  Forward,  of  San  Diego,  for 
respondents. 
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BfELTIN,  J.  Respondents,  who  are  own- 
ers of  land  In  tbe  county  of  San  Diego, 
brought  this  action  to  enjoin  tbm  board  of 
snperrlBOTS  of  that  county  from  calling  an 
election  tor  the  purpose  of  detormlnlng 
whether  or  not  a  district  to  be  known  as  the 
San  Diego  nranldpal  water  district  shonM 
be  Incorporated  under  the  prorlsiona  of  an 
act  entitled  "An  Act  to  provide  for  tbe  In- 
corporation and  organization  and  manage- 
ment of  municipal  water  districts,  and  to 
provide  for  tbe  acquisition  or  ccmstmctlon 
by  said  districts  of  waterworks,  and  for  tbe 
acquisltton  of  all  property  necessary  there- 
for, and  also  to  provide  for  the  distribution 
and  sale  of  water  by  said  districts,"  approv- 
ed May  1,  1911.  together  with  the  amend- 
ment thereto  approved  December  24,  1911, 
and  the  further  amendment  thereto  approved 
May  29.  1915  (St  1915,  p.  821).  A  petition 
signed  by  tbe  requisite  number  of  qnallfled 
Sectors  within  the  territory  proposed  as  that 
of  tbe  contemplated  district  had  been  duly  fil- 
ed. The  real  pn^rty  of  the  taxpaylng  plain- 
tiffs is  within  this  territory.  The  district,  as 
outlined  in  the  petition,  includes  lands  not 
now  within  any  municipality,  as  well  as  the 
territory  of  three  incorporated  cities,  San  Die- 
go, Bast  San  Diego,  end  La  Hesa,  and  that 
of  one  Irrigation  district  known  as  La  Mesa, 
Lemoa  Grove,  and  Spring  Valley  irrigation 
district  The  plaintiffs  alleged  In  their  plead- 
ing that  by  the  calling  and  holding  of  the 
electioii  certain  of  th^r  constltuticmal  rights 
would  be  violated.  To  their  wnnplalnt  a 
demurrer  was  Interposed  and  was  overruled 
by  the  court.  The  supervisors  and  county 
clerk  refusing  to  plead  further,  Judgment 
was  accordingly  entered.  By  it  the  plain- 
tUfa  were  given  the  inJunctlTe  relief  for 
which  they  bad  prayed.  From  said  Jadgment 
this  appeal  is  taken. 

[1]  Respondents  set  forth  In  tbelr  com- 
plaint and  here  contend  that  the  act  of  tbe 
L^telature  under  which  the  petitioning  elec- 
tors proposed  to  organize  the  district  was  In 
violation  of  section  19  of  article  11  of  the 
Constitution  of  California.  That  section  pro- 
vides that: 

"Any  municipal  corporation  may  establish 
and  operate  public  works  for  supplying  its  in- 
habitaiits  wiui  light  water,  power,  beat  trans- 
portation, tdephone  service  or  other  means  of 
ocnnmunication.  *  *  *  A  municipal  corpora- 
tion may  furnish  rach  services  to  inhabitants 
outside  its  boundaries;  provided  that  it  shall 
not  famish  any  service  to  tbe  ioliabitants  of 
any  other  municipality  owning  or  operating 
worka  supplying  the  same  service  to  such  in- 
habitanta,  wiOioiit  the  oonsenC  at  audi  odier 
Btmie^antr,  SKpressed  by  Mdlnaacs." 

It  Is  aelr  conteotkRi  that  since  ifae  ttiree 
dtles  mentloiied  above  (each  being  vested 
wltfi  0ie  power  tA  fiinilshli%  Its  inhaUtanta 
wltt  water)  are  teclnded  within  tbe  limits  of 
Uie  propoBSd  district  there  would  be  neceo- 
■arlly  an  Intolerable  clash  of  anthorlty  be- 
tween tiie.gOTemins  bodies  of  ttaese  mnidc* 
ipallttes  and  the  trustees  of  the  water  dis- 
trict, if  it  should  be  estabUsbed.  In  support 


of  this  contention  they  rely  principally  upon 
the  declarations  of  this  court  in  the  opinion 
In  Matter  of  the  Petition  of  tbe  Sanitary 
Board  of  the  East  Prultvale  Sanitary  Dis- 
trict 158  CaL  483,  111  Pac.  368.  In  that 
proceeding  the  court  was  considering  the 
effect  of  the  annexation  of  the  territory  of  a 
sanitary  district  to  a  city,  and  it  was  held 
that  the  minor  municipal  corporation  was 
merged  In  the  major  one  and  lost  Its  identi- 
ty. The  language  of  the  court  upon  which 
respondents  place  the  greatest  emphasis  is  as 
follows: 

"It  is  a  well-settled  doctrine  that  'there  can- 
not be  at  the  same  time,  within  the  same  terri- 
tory, two  distinct  municipal  corporations  ex- 
erciaing  the  same  powers,  jurisdiction  and  priv- 
il^ea'  1  Dillon  tm  Municipal  Corporatioas  (4th 
Ed.)  S  184 ;  King  v.  Pasmore.  3  Term  R.  199, 
243;  Bloorofield  v.  Olen  Ridge,  54  N.  J.  Eg. 
279,  283  (88  Atl  925).  Accordingly,  it  te 
generally  held  that  where  one  municipal  cor- 
poration is  annexed  to  another  the  annexing 
city  takes  over  the  functiohs  of  the  annexed 
municipality,  and  the  latter  by  virtue  of  the  an- 
nexation is  extlngnisbed,  and  its  property,  pow^ 
ersj  and  duties  are  vested  in  tbe  corporation  oC 
which  it  has  become  a  part  28  Cyc.  217 :  Mt. 
Pleasant  v.  Beckwitb,  100  U.  8.  614,  528  [25 
L.  EU.  699] ;  Adams  r.  Minneapolis,  20  Minn. 
484  (Oil.  438);  People  v.  Supervison,  94  N. 
Y.  263;  Stroud  v.  Stevens  Point  37  Wis.  367; 
Sctriber  v.  Langlade,  66  Wis.  616,  29  N.  W. 
&47,  554.  If  this  be  true  where  one  of  two 
municipal  corporations  having  co-extenslve  pow- 
ers is  annaied  to  another,  tbe  same  result  must 
follow  a  fortiori  where  a  public  corporation  hav- 
ing powers  more  limited  than  those  of  a  munici- 
pal coriKiration  is  annexed  to  a  city  which  poe- 
seeses  all  of  the  powers  of  the  cocporatioo 
which  has  been  annexed  to  it  and  otJurs  in  addi- 
tion." 

TbiM  dedarathm  la  1^  no  means  detddve  of 
the  problem  presented  by  tiie  appeal  now 
before  ns.  Indeed*  it  la  of  little  value,  for 
It  Is  not,  as  is  tbe  complaint  herelot  based 
upon  ctHutttntional  grounds  at  aU.  In  tbe 
next  paragraiA  of  the  iqdnUm  the  following 
language  is  used: 

"These  rules  do  not  rest  upon  any  theory  of 
constitutional  limitation.  In  the  absence  of 
any  constitutional  restriction,  the  Legislature 
has  absolute  posnr  over  tbe  organization,  the 
dissolution,  tbe  extent,  the  powers,  and  the 
liabilities  of  municipal  and  other  public  cor- 
porations established  as  agencies  of  the  state 
for  purposes  of  local  fcovei-nment.  In  re  Madera 
Irrigation  District  92  Cal.  296,  27  Am.  St 
Rep.  106,  28  Pac  275,  675  [14  L.  R  A.  755). 
What  riiall  be  the  effect  of  the  enlargement  or 
diminution  of  the  boundaries  of  such  corpora- 
tions, or  of  tbe  consolidation  of  two  into  on^ 
or  of  tbe  annexation  of  the  territory  of  one  into 
another,  is  a  question  to  be  answered  by  a  de- 
termination of  the  legislative  intent.  'Hie  cases 
above  cited  declare  the  result  of  such  action 
under  laws  which  do  not  siiow  affirmativdy  an 
intent  to  continue  the  existence  of  two  separate 
public  corporations  within  the  same  territorial 
limits." 

In  tbe  statute  before  ns  the  le^lattve  In- 
tent is  deelared  In  plain  language.  The  tpec- 
ond  section  of  the  (Mrlglnal  act  Is  as  fallows: 

"Tht  people  of  any  connty  or  portion  of  a 
county,  whether  auidi  portion  includes  unin- 
corporated territory  or  not  in  the  state  of  Cali- 
fornia, may  organize  a  municipal  water  district 
under  tbe  providons  of  this  act  by  proceeding 
as  herein  provldad."   Stats.  1911,  p.  1390. 
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The  corresponding  section  of  the  amending 
act  approved  December  24,  1911,  l8  as  fol- 
lows: 

"The  people  of  any  dty  and  county,  or  of  one 
or  more  municipal  corporadone  in  any  county 
with  or  without  unincorporated  territory  in 
such  county,  in  the  state  of  California,  may 
organise  a  municipal  water  district  under  the 
provisions  of  this  act  by  proceeding  as  herdn 
provided."   Extra  Sessions,  Stats.  1911,  p.  92. 

In  the  case  of  Plxley  v.  Saunders,  168  Cal. 
152,  141  Pac.  815,  It  was  held  that  the  Inclu- 
sion of  a  part  of  a  sanitary  district  within 
a  sabsequently  incorporated  town  neither 
destroyed  the  autonomy  of  the  district  nor 
relieved  the  land  within  both  municipalities 
from  taxation  by  the  properly  constituted 
authorities  of  the  district.  While  concededly 
both  corporations  had  jurisdiction  of  mat- 
ters of  sanitation,  it  was  held  In  that  case 
that  the  -Legislature  may  provide  for  the 
formation  of  dlstflcts  for  the  sanitation  of 
territories  which  might  not  be  adequately 
reached  by  means  avaliaUe  to  the  purely 
local  jurisdiction  of  mnnicipal  corporations 
already  existing  within  them.  In  that  case 
the  act  under  review  did  not  as  clearly  as 
does  this  statute,  provide  that  any  district 
formed  therennder  might  include  other  mu- 
nicipalities, but  it  did  provide  for  the  forma- 
tion of  a  district  in  any  part  of  the  state  and 
in  one  of  the  sections  wlatlng  to  dissolntlon 
of  sanitary  districts  reference  was  made  to 
"any  incorporated  city  or  town  that  may  be 
in  occupation  of  a  considerable  portion  oC  the 
territory  of  the  district."  Reasoning  from 
these  expressions  this  court  concluded  that 
it  might  "be  fairly  inferred  that  the  Legisla- 
ture intended  that  sanitary  districts  might 
embrace  both  incorporated  and  unincorporat- 
ed territory."  In  the  case  at  bar  the  reason 
for  a  like  conclusion  with  reference  to  mn- 
nicipal water  districts  Is  much  stronger  be- 
cause in  the  statute  providing  for  th^  crea- 
tion and  operation  we  discover  the  teglslatlve 
design  of  permitting  the  formation  of  dis- 
tricts for  the  convenient  and  economical  de- 
velopment of  a  water  supply  within  an  area 
physically  ai^roprlate  for  such  purpose  with- 
out unduly  restricting  the  powers  of  the  in- 
habitants and  ttkelr  privileges  by  reason  of 
the  existence  of  smaller  political  entities  sit- 
uated within  Uie  larger  tract  and  possessing 
powers  somewhat  similar  to  those  secured 
for  the  corporation  embracing  ttM  larger  ter- 
ritory. The  purpose  is  beneficent.  By  the 
law  and  under  Its  sanctions  the  people  of  one 
or  more  municipalities  with  the  adjacent 
territory  may  unite  for  the  joint  benefit  of 
all  forming  a  municipal  corporation  through 
which  they  may  accomplish  that  whldi  it 
would  be  Impossible  for  any  one  of  the  con- 
stituent municipal  or  suburban  units  to  per- 
form. Unless  grave  constitutional  reasons 
Impe}  this  court  to  the  contrary,  such  an  act 
will  be  upheld.  .In  re  Madera  Irrigation 
District,  92  Cal.  296-310,  28  Pac.  272,  «75, 
U  L.  a.  A.  750,  27  Am.  St.  Mi^  190.  We 


do  not  discover  that  section  10  of  article  11 
contains  any  constitutional  inhibition  upon 
such  legislation. 

[2}  We  will  next  examine  the  oont^tion 
of  -  respondents  that  the  statute  in  questloa 
is  contrary  to  tlie  provisions  of  the  tweUtli 
and  thirteenth  sections  of  article  U.  Those 
sections  are  as  follows: 

"Sea  12.  The  Leglslatme  shall  have  no 
power  to  impose  taxes  upon  counties,  citiea, 
towns  or  other  public  or  municipal  corpora- 
tions, or  upon  the  inhabitants  or  property  tnere- 
of,  for  County,  City,  town,  or  other  municipal 
purposes,  tnit  ma^,  by  general  laws,  vest  is  the 
corporate  authorities  thereof  the  power  to  as- 
sess and  collect  taxes  for  such  purposes. 

"Sec.  13.  The  Legislature  shall  not  delegate 
to  any  special  commission,  private  corporation, 
company,  association  or  indivldaal  any  power 
to  make,  control,  appropriate,  supervise  or  in 
any  way  interfere  with  any  coun^,  city,  town 
or  municipal  improvement,  money,  property,  or 
effects,  whether  held  in  trust  or  otherwise,  or 
to  levy  taxes  or  assessments  or  perform  any 
municipal  function  whatever,  except  that  the 
Legislature  ebalt  have  power  to  provide  for  the 
supervision,  regulation  and  conduct,  in  such 
manner  as  it  may  determine,  of  the  affairs  oC 
irrigation  diatricts,  reclamation  districts  or 
drainage  districts,  organised  or  existing  under 
any  law  of  this  state.** 

Respondents  take  the  position  that  the  act 
in  question  violates  the  above-quoted  sec- 
tions 12  and  18,  because  "it  delegates  to 
some  one  other  tiian  the  corporate  authori- 
ties the  power  to  assess  and  collect  taxes  for 
dty  and  municipal  inirposes."  This  argument, 
like  the  other  objection  discussed  herein,  is 
based  In  part  upon  the  supposed  exdnsive 
authority  conferred  by  section  19  of  article 
11  upon  dtles.  But,  as  we  have  seen,  that 
article  applies  not  merely  to  cities  and  towns 
but  to  all  manicipal  corporations,  and  power 
to  acquire  and  aeU  water  may  be  glvm  to 
municipalities  larger  in  territory  and  includ- 
ing within  themselves  dties  and  towns  or 
similar  corporations.  This  Is  done  in  the 
statute  before  ns  not  in  opposlti<m  to  section 
12,  but  by  general  provisions  whidi  vest  In 
the  corporate  authorities  of  the  district  the 
power  to  assess  and  collect  special  taxes  for 
the  purposes  contemidated.  The  corporate 
authority  of  such  a  district  is  the  board  of 
directors,  and  to  that  board  Is  delegated  the 
taxing  power  not  In  relation  to  matters  of  a 
purely  local  character  in  the  induded  dty  or 
cities,  but  having  reference  to  the  aflTalrs  of 
the  larger  municipality,  embracing  within  it 
the  others  of  lesser  areas.  In  this  view  of 
the  statute  there  is  no  violation  of  section  13 
because  the  Legislature  does  not  delegate  to 
the  directors  control  or  supervision  of  any 
of  the  purely  local  affalra  .of  the  dties,  hut 
by  general  ^w  enables  the  inhabitants  of  a 
district  including  cities  to  form  a  district 
and  to  elect  their  own  taxing  board  to  raise 
the  necessary  funds  for  district  purposes,  i 
As  the  court  declared  In  the  opinion  in  the '/ 
Madera  Irrigation  District  proceeding,  the] 
liability  to  the  district  of  the  Inhabitants  of  y 
an  included  towu  is  similar  to  that  of  the  I 
same  inhabitants  for  their  proportion  of  the  I 
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Indebtedness  of  the  coooty  within  which  they 
reside. 

[}]  The  Btstote  la  also  attacked  in  the  com- 
plaint as  being  contrary  to  the  proTlslons  of 
tbe  Foortemth  Amendment  of  the  Gonstltu- 
UoD  of  the  United  States  and  those  of  section 
13  of  article  1  of  tbe  Constitution  of  Gall- 
forola.  It  is  argued  that  since  no  inhabitant 
of  the  proposed  district  has  an  opportunity, 
save  by  his  vote,  of  declaring  his  nnwllllog- 
ness  to  come  within  its  limits  and  under  the 
authority  of  Its  officers,  and  since  the  board 
of  snperrlsors,  If  the  proper  number  of 
names  are  attached  to  the  petition  for  the 
fonnatlon  of  the  district,  must  call  the  elec- 
tion, the  result  may  be  to  deprive  the  citizen 
of  prtq^erty  without  any  opportunity  of  be- 
ing beard.  AjKwllants  concede  that  there  Is 
DO  prorisiDn  for  a  hearing  before  a  tribunal 
dottied  with  aalliorlty  to  act  <m  tbe  matter 
of  the  extoit  of  the  district  and  tbe  exclu- 
sion of  lands  therefrom.  The  statute  re- 
quires pnUlcathm  of  notice  containing  the 
text  of  the  petition,  the  boundaries  of  the 
pnq^oaed  district,  and  the  date  when  the  pe- 
tition will  be  iwesented  to  tbe  superriaors. 
Bat  It  is  provided  Hut: 

"When  such  petition  is  presented  the  board  of 
supervisorB  shall  give  notice  of  an  election  to  be 
bud  in  said  propwed  water  district  for  the  pur- 
pose of  detumming  whether  or  not  Uie  same 
shall  be  incorporated." 

Respondents  assert  that  there  Is  no  provi- 
si<m  for  a  bearing  of  the  property  owner's* 
objecUtms  at  any  time,  and  BrooKes  v.  City 
of  Oakland.  160  Cal.  423.  U7  Pac.  433,  Is  cit- 
ed as  authority  for  declaring  tbe  act  uncon- 
stitutional. That  was  a  case  In  which  this 
court  was  considering  a  statute  giving  to  a 
dt>'  council  power  to  create  sewer  districts 
within'  the  city  whenever,  in  the  judgment  of 
the  council,  such  course  should  seem  proper. 
Such  a  proceeding  was  one  directly  affecting 
private  property.  An  important  distinction 
is  to  be  observed  between  a  proceeding  which 
has  for  Its  purpose  the  making  of  a  local 
public  improvement  and  one  for  the  creation 
of  a  district  having  extensive  powers.  As 
KCr.  Justice  Shaw  said  in  delivering  the  opin- 
ion in  Wilcox  V.  Engebretsen,  180  Cal.  288- 
233,  116  Pac.  760,  752: 

"Another  distinction  is  to  be  made  between  the 
proceedinga  of  a  board  or  council  acting  in  pur- 
suance of  Bome  delegated  legislative  authority  in 
creating  or  extending  a  political  subdivision  of 
the  state,  as  a  conaty  or  a  city,  a  proceeding 
which  does  not  directly  affect  private  property, 
and  proceedings  to  open,  grade,  regrade,  or  im- 
prove a  street,  which  do  directly  charge  or  af- 
fect private  property.  People  v.  Ontario,  148 
Cal.  632.  634,  84  Pac.  205;  People  v.  Loyalton, 
147  CaL  779,  82  Pac  620;  Dean  v.  Davls^  61 
CaL  412;  In  re  Madera  Irr.  Dist,  92  Cal.  323, 
27  Am.  SL  Bep.  106,  14  L.  B.  A.  756,  28  Pac! 
272,  675.  The  creation  of  a  city  and  the  annex- 
ation of  territory  thereto  are  matters  delegated 
to  the  Legislature,  acting  by  means  of  general 
lawa,  by  which  sonic  board  or  council  is  invested 
with  authority  in  that  behalf.  If  the  statute 
provides  that  such  proceeding  may  be  begun  by 
the  filing  of  a  petition  with  the  paxticolar  board 
or  conncfl  having  the  authority,  tbe  fact  that 
aoeh  body  acta  upon  a  petition  which  does  not 


appear  bad  upon  its  face,  and  proceeds  thereon 
according  to  law,  is  usually  held  to  be  couclualTe 
of  the  sufficiency  of  tbe  pention  against  any  col- 
lateral attack." 

It  has  been  b61d  that  where  no  dlscretlra- 
ary  power  hi  vested  in  any  leglslatiTe  body 
with  r^rd  to  tbe  boundaries  of  a  territory 
pn^sed  for  annexatbm  to  a  dty,  tbe  act 
is  not  for  that  reason  nnconstttntifnial  (Peo- 
ple T.  Town  of  Ontario,  148  Cal.  627,  84  Pac. 
205) ;  that  in  tbe  fonnatlon  of  a  town  the 
fladtng  of  tbe  snpervlsns  that  tbe  petition 
Is  regularly  signed  by  Inhabitants  of  the  pro- 
posed territor7  is  conclaslTe  <Pe0ple  t.  Town 
of  Loyalton,  147  Oal.  774.  82  Paa  620) ;  that 
a  taxpayer  may  not  restrain  odlection  of  a  tax 
assessed  against  bis  land  as  a  part  of  a  levee 
district  regularly  formed  af  t«r  petition  to  tbe 
supervisors  (Dean  v.  Davis,  61  Cal.  40^; 
and  that  tbe  organisation  of  an  Irrigation 
district  under  tbe  ''Wright  Act"  does  not 
violate  tbe  e<HUtittttlonal  provision  regarding 
'^ue  iwocess"  (In  re  Madera  Irrigation  Dis- 
trict, supra).  Bespond«its  insist  that  we  are 
here  dealing  with  a  matter  directly  affect- 
ing private  property.  They  call  attention 
to  tbe  fact  that  in  Fallbrook  Irrigation  Dis- 
trict V.  Bradley,  164  U.  S.  112,  17  Sup:  CL 
41  Ij.  Bd.  869.  the  Supreme  Court  of 
the  United  States  declared  tbe  necessity  for 
a  bearing  "at  some  time  to  those  interested 
upon  tbe  questtw  of  taet  whether  or  not  tbe 
land  of  any  owner  which  was  intended  to  be 
Included  would  be  benefited  by  tbe  irrigation 
proposed,"  and  that  the  Wright  Act  was  up- 
held upon  the  express  dedaratlou  of  tbe 
court  that  an  approinlate  bearing  before  the 
board  of  supervisors  is  In  that  set  provided. 
Notwithstanding  any  expressions  In  tbe  Fall- 
brook  Irrigation  Case,  we  are  conunltted  to 
the  reasoning  of  the  Uadera  District  Case, 
whl^  was  followed  in  People  v.  Ontario 
Icmg  after  the  dedslcm  in  tbe  other  case  bad 
been  made.  In  the  t^tlnion  in  tbe  Madera 
District  Case  tbe  irrtgatiw  district  was 
treated  as  a  public  corporation  to  be  Invest- 
ed with  certain  political  duties  to  be  exer- 
cised in  behalf  of  tbe  state.  That  a  water 
district  such  as  the  one  sought  to  be  estab- 
lished in  San  Diego  county  Is  also  such  a 
corporation  may  not  be  doubted  under  tbe 
authority  of  that  decision.  The  statute  In 
its  scope  is  even  broader  than  tbe  Wright 
Irrigation  Act,  and  Is  quite  as  complex  In  Its 
details  as  la  that  law.  To  classify  a  district 
created  under  its  sanction  with  a  sewer  dis- 
trict such  as  that  described  In  the  Brookes 
Case  would  be  to  disregard  the  distinction 
pointed  out  In  WUcox  v.  Engebretsen.  Tbe 
following  quotation  from  in  re  Madera  Irri- 
gation District,  supra,  se^s  to  us  to  be  cod.- 
oluslve  upon  the  matter  ot  tbe  constltutlMi- 
allty  of  the  statute: 

"The  constitutionality  of  the  act  In  question 
ia  further  assailed  upon  the  ground  that  it  makes 
no  provision  for  a  hearing  from  the  ownera  or 
the  land  prior  to  the  organization  of  the  district 
But  the  steps  provided  for  fhe  organization  of 
the  district  are  only  for  the  creation  of  a  public 
corporation  to  be  invested  with  certain  political 
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datiH  which  it  ta  to  ezerdss  In  behalf  of  tba 
State.  (Dean  Davis,  51  Cal.  406.)  It  has 
never  been  held  that  the  inhabitants  of  a  district 
are  entitled  to  notice  and  hearing  upon  a  propo* 
flitioD  to  submit  such,  question  to  a  popular  vote. 
In  the  absence  of  c<matitutIonal  restriction,  it 
would  be  competent  for  the  Legislature  to  create 
such  public  corporation,  even  against  the  will  of 
the  inhabitants.  It  has  as  much  power  to  create 
the  district  in  accordance  with  the  will  of  the 
majority  of  such  inhabitants.  It  must  be  ob- 
served that  such  proceeding  does  not  affect  the 
property  of  any  one  within  the  district,  and  that 
he  IS  not  by  virtue  thereof  deprived  of  anv  proji- 
erty.  Such  result  does  not  arise  until  after  de- 
lingaency  on  hia  part  in  the  payment  of  an  as- 
sessment that  may  be  levied  upon  his  property, 
and  before  that  time  he  has  opportunity  to  be 
heard  as  to  the  correctness  of  the  valuation 
which  is  i)laced  upon  his  property,  and  made  the 
basis  of  his  assessment.  He  does  not,  it  is  true, 
have  any  opportunity  to  -be  beard,  otherwise 
than  by  his  vote  in  determinins  the  amount  of 
bonds  to  be  issued,  or  the  rate  of  assessment 
with  which  they  arc  to  be  paid;  byt  In  this  par- 
ticular he  is  in  the  same  conditioo  as  is  the  in- 
habitant of  any  municipal  organization  which 
incurs  a  bonded  indebtedness,  or  levies  a  tax  for 
its  payment  Hia  property  is  not  taken  from 
him  without  doe  process  of  law,  if  he  Is  allowed 
a  bearing  at  any  time  before  the  lien  of  the  as- 
sessment thereon  becomes  AnaL  (People  v. 
Smith,  21  N.  X.  595;  Oilmore  v.  Uenfig,  33 
Kan.  170  [6  Pac.  781] ;  Hagar  v.  Sec  Diet.  No. 
108,  111  U.  S.  701  [4  Sup.  Ct.  663,  28  L.  Ed. 
660):  Davies  v.  Los  Angeles,  86  Cel.  46  [24  Pac. 

BesiKMidents  also  attack  the  petition  and 
question  ttie  validity  of  the  proceedings  bas- 
ed thereon  because  of  the  Incluslcm  within 
the  boundaries  of  the  proposed  district  of 
La  Mesa,  Lemon  Grove,  and  Spring  Valley 
Irrigation  district  This  contention  Is  suffl- 
<dently  answered  by  the  discnssion  of  their 
objections  based  upon  the  fact  that  dtles 
were  also  to  be  Included  within  the  bound- 
aries of  the  district 

The  demurrer  to  the  complaint  was  er- 
roneously overruled.  Therefore  the  Judg- 
moit  ia  reversed,  with  Instruction  to  the  su- 
perior court  to  sustain  the  said  defflurrer. 

We  concur:  ANGDLLOTTI,  C.  J.;  SLOSS, 
J.;  fiHAW.  J.!  lAWLOB.  J.;  VICTOR  B. 
SHAW,  Judge  pro  tern. 

HBNSHAW.  J.,  being  disqualified,  does 
not  participate  In  the  foregc^ng  dedston. 


TERRY  V.  SOUTHERN  PAO.  00. 
(L.  A.  3954.) 

(Supreme  Court  of  California.    Sept  14,  1917.) 

Mastkb  and  Sebvart  «=s>86  —  Injubies  to 

SbSVANT  —  <REC0VBBT  —  IMTBBSTATK  COU- 
UEBCE. 

In  the  absence  of  evidence  as  to  the  exact 
work  In  which  the  employe. was  engaged  when 
Injured,  whether  intrastate  or  interstate,  the 
•mplqyer's  liability  ti  not  governed  hy  the  fed- 
eral Employers*  LiabiUty  Act  (Act  April  22. 
1903,  c.  140.  Se  Stat  60  lU.  S.  Comp.  St  1910, 
H  8tt!7-8066]). 

In  Bank.  AppMl  from  Superior  Ooort,  Los 
Angeles  County ;  Curths  T>.  Wilbur,  Judge. 


Action  by  J.  V.  Terry  against  the  Southern 
Padflc  Company.  There  was  judgment  for 
plaintiff  and  order  denying  new  trial,  and 
defendants  appealed,  and  the  judgment  was 
affirmed  whereupon  defendants  api^ed  for 
a  bearing  in  the  Supreme  Court  Applica- 
tion denied. 

The  following  Is  the  oplzd(»i  of  James,  J., 
In  the  IHstrlct  Court  of  Ai^>eBl,  concurred  Id 
by  Conrey,  P.  J.,  and  Works,  Judge  pro  tem.: 

An  appeal  was  taken  herein  from  the  judg- 
ment entered  in  fav<»  of  the  plaintiff  and  from 
an  order  denying  to  the  defendant  a  new  trial. 
Plaintiff  sued  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  while  he 
was  employed  by  the  defendant  corporation.  lie 
changed  in  his  complaint  that  the  defendant  was 
negligent  in  failing  to  place  guards  and  Ughta 
about  a  "transfer  pit"  into  wnich  plaiutiff  fell 
while  at  work  during  the  nicbttlme.  Defendiinf 
admitted  the  employment  of  the  plaintiff.  Tliat 
the  plaintiff  suffered  the  injuries  complained  of 
was  denied  in  the  answer.  It  was  alleged  af- 
firmatively that  the  plaintiff  failed  to  use  ordi-' 
nary  care,  and  was  himself  guilty  of  negli- 
gence by  which  his  alleged  injuries  were  produc- 
ed. It  was  then  alleged  in  defense  that  plain- 
tifTs  own  negligence,  contributing  to  produce 
his  injuries,  "was  not  slight  in  comparison  with 
gross  negligence,  if  any,  of  this  defendant,  and 
that  if  this  defendant  was  guilty  of  any  negli- 
gence whatever  In  the  premises,  the  said  plaintiff 
was  guilty  of  eaual  negligence  at  least  directly 
and  proximately  causing  and  contributing  to 
said  accident."  There  fcdlowed  in  the  answer  a 
further  special  plea  that  the  accident  was  caused 
through  a  risk  Incident  to  the  business  in  which 
the  plaintiff  was  employed,  which  risk  was  one 
tvhich  was  assumed  hy  the  plaintiff.  The  jury 
assessed  damages  in  plaintiff's  favor  in  the 
sum  of  $3,500. 

Plaintiff  testified  that  he  was  working  at  the 
time  he  suffered  the  injories  complained  of  as 
night  foreman  of  boilermakers  in  the  yards  of 
the  defendant  corporation  in  Los  Angeles ;  that 
in  passing  between  the  boiler  shop  and  machine 
shop,  across  or  about  a  transfer  table  used  for 
the  purpose  of  distributing  locomotives  in  the 
shops,  he  slipped  and  fell  into  the  pit  which  was 
at  the  sides  of  Uie  tranafor  table;  that  there 
was  no  other  way  of  crossing  the  pit  except  in 
the  manner  then  used  by  him.  He  further  tes- 
tified that  several  men  had  fallen  into  the  pit 
before  and  that  he  (the  phtintifQ  had  at  different 
times  called  attention  of  his  superior  to  the  con- 
ditions, and  had  nrved  that  there  be  some  lights 
pnn-ided  In  order  that  accidents  might  be  avoid- 
ed. He  did  not  testify  that  there  was  any  prom- 
ise to  erect  lights.  On  cross-examination  he  wns 
asked  particularly  to  describe  the  general  condi- 
tions of  the  place  as  they  were  at  the  time  of 
the  accident.  In  response  to  tiuesttotts  he  tes- 
tified that  there  were  engines  lined  up  all  about 
the  shop  and  pit— passenger  engines  and  freight 
engines.  Ue  said:  "Any  engine  that  was  sup- 
posed to  be  repaired.  All  engines  under  repair 
wero  moved  by  this  transfer  pit  and  transfer 
track  engines  not  in  operation,  all  engines  under 
repair  were  transferred  back  and  forth  over 
the  pit"  This  question  was  th»i  asked :  "Those 
included  passenger  enginea  used  outside  of  IjOS 
Angeles  and  outside  of  this  state?"  There  was 
an  objection  that  the  question  asked  for  immate- 
rial matter,  which  objection  being  overruled,  the 
witness  answered:  "I  will  answer  any  engine 
brought  in  the  shop  to  be  repaired,  no  matter 
where  it  came  from,  was  trunxferred  back  and 
forth;  whether  they  were  local  or  through  pas- 
senger." ,   ,     ,  . 

The  defendant  called  as  a  witness  Patrick 
Shefdy,  its  superintendent  of  motive  power. 


aFor  otht^ 
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This  witncH  wu  asked  particalaily  u  to  tiw 

kind  of  repair  work  which  was  dooe  at  the  ahops 
where  the  plaintiif  was  employed;  the  pur- 
pose of  tite  defendant  being  to  show  that  the 
buBineas  there  tntosacted  wa«  all  connected  with 
interstate  commerce.  This  line  of  teetimonj 
was  objected  tO/  and  the  court  at  one  point  suc- 
gested  that  it  might  be  admitted  by  agreement 
and  they  might  "check  up"  on  the  law  later. 
Sheedy  described  the  character  of  work  done  at 
the  railroad  shops.  He  first  snid  that  it  was  in- 
terstate  badness  entirely,  unless  khds  outside 
party  wanted  work  done,  which  was  often  the 
case;  that  the  transfer  table  was  used  for  the 
parpose  of  transferring  engines  used  on  inter- 
state trains  to  the  repair  shops.  While  he  gave 
it  as  his  conclusion  that  the  business  of  the 
shops  was  all  connected  with  interstate  traffic, 
oa  cross-ezamluation  he  said:  "Interstate  com- 
merce is  traffic  between  two  states.  As  to  in 
what  sense  this  table  can  be  traffic  between  two 
states,  it  haudiea  equipment  used  for  that  pur- 
pose. They  can  be  run  over  it  It  stays  where 
it  is  all  the  time,  and  does  not  go  with  the  train 
into  another  state.  We  use  It  on  all  equipment 
of  the  company.  We  have  divisions  that  don't 
fQ  into  another  state,  and  going  to  Sacramento 
u  not  in  another  sUte.  If  we  run  a  train  to 
Sacramento  and  got  broken  equipment  we  would 
use  that  table  on  that  engine.  We  use  it  on  the 
San  Frandaco  line  engines,"  Tlie  other  testi- 
mony introduced  had  to  do  particularly  with  the 
Question  of  the  character  of  the  injuries  suffered 
hy  the  plaintiff,  which  testimony  tended  to  cre- 
ate a  conflict  in  the  evidence.  As  to  that  mat- 
ter no  question  is  here  presented,  for  it  is  con- 
ceded that  the  verdict  of  the  Jury  upon  that 
subject  is*concluBive. 

The  chief  propositions  upon  which  appellant 
relies  for  a  reversal  depend  altogether  upon 
whether  under  the  issnes  made  in  the  case  the 
rules  governing  the  right  of  recovery  are  those 
attending  the  application  of  the  federal  Employ- 
ertf  Liability  Act,  or  those  prescribed  by  the 
statutes  of  this  state.  There  is  no  dispute,  and 
the  pr^K>aiti<Hi  seems  to  be  conceded,  that  a  state 
court  may  take  jurisdiction  of  an  action  for 
damages  under  the  federal  Employers'  Liability 
Act,  as  well  as  an  action  under  tbe  state  law. 
The  alleged  injuries  snffered  by  the  plaintiff 
were  caused  on  the  14th  day  of  June,  1913,  at 
which  time  tbe  statute  of  this  state  denied  to  a 
defendant  a  defense  based  upon  any  alleged 
assumption  of  risk  by  its  employ^,  and  also  pro- 
vided that  the  cratribntory  negligence  of  an 
employ^  "shall  not  bar  a  recovery  therein  where 
his  contributory  negligence  was  slight  and  that 
of  tbe  employer  was  gross,  in  comparison,  but 
the  damages  may  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  negligence  attribu- 
table to  such  employ^.  *  «  • "  Stats,  of 
1911,  p.  796.  It  is  admitted  that  under  the 
federal  statute  the  doctrine  of  assumption  of  risk 
was  available  to  its  fullest  «ttent  in  defense  of 
an  action  by  an  employ^  against  his  employer. 
Appellant  offered  instructions,  which  were  re- 
fused by  the  court,  first  to  advise  the  jury  that 
the  work  in  which  tbe  respondent  was  engaged 
at  the  time  he  snffered  his  alleged  injuries  was 
service  relating  to  interstate  commerce ;  second, 
that  the  risk  of  the  injuries  suffered  was  as- 
aomed  by  respondent  as' an  inddent  to  his  con* 
tract  of  employment.  Respondent's  answer  to 
the  offered  mstructions  is:  First,  that  no  issue 
waa  raised  as  to  the  work  being  interstate  work ; 
second,  that  the  defense  of  assumption  of  risk 
WB9  inimfficiently  pleaded.  If  respondent's  first 
proposition  is  to  be  mstained,  then  the  second 
needs  no  discussion.  As  we  have  before  sug- 
gested, there  was  no  question  made  but  that  the 
state  court  had  jurisdiction  of  the  action  wheth- 
er it  was  governed  by  tbe  provisions  of  the  fed- 
eral  net  or  those  of  this  state.  This  being  truc^ 
it  has  been  held,  and  we  think  with  the  best 
of  reasons,  that  if  a  defendant  engaged  both  in 
itiiEfitSEr'ana  intrastate  commerce*  when  sued 


in  a  state  court,  desires  to  Invoke  the  federal 
statute  for  its  protection,  such  Opttcm  may  be 
eserdsed  by  spedally  plesdlng  that  matter; 
that  in  the  absence  or  sudi  a  pleading  it  will  be 
presumed  that  the  work  performed  by  the  plain- 
tiff was  intrastate  and  not  interstate^  "Nor  do 
we  think  there  was  error  in  striking  the  evidence 
tending  to  show  that  plaintiff  was  at  the  time 
he  recdved  the  injury  engaged  In  interstate 
commerce.  Tbe  fact  that  he  was  so  engaged 
had  not  be«i  alleged  in  the  petition  nor  asserted 
iif  tbe  answer,  so  that  whether  he  was  so  en- 
gaged was  not  in  issue.  As  argued,  it'  is  not 
necessary  to  plead  the  statutes  of  the  United 
States;  but,  to  invoke  their  benefit,  facts  ren- 
dering these  applicable  should  be  pleaded.  All 
eesential  under  tiie  state  law  was  proof  that  the 
injury  was  received  because  of  the  negligence 
of  the  company  in  the  use  or  operation  of  its 
railway  within  the  state,  for  until  the  contrary 
was  made  to  appear  it  will  be  presumed  to  have 
been  engaged  in  intrastate  commerce.  The  evi- 
dence was  rightly  exduded."  Bradbury  v.  CSii- 
cago,  R.  I.  &  P.  Ry.  Co.,  149  Iowa,  61.  128 
N.  W.  1,  40  L.  R.  A.  (N-  &)  6S4.  There  being 
no  plea  offered  in  this  case  that  the  work  the 
emploji  was  engaged  in  was  interstate  com- 
merce, defmdant  was  not  entitled  to  introduce 
evidence  supporting  such  an  Issue. 

The  evidence  was  not  received  without  objec- 
tion BO  as  to  entitle  appellant  to  argue  that  a 
mutually  assumed  issue  is  sustainable  without 
pleading.  Aeeuraing  that  the  plea  of  assumption 
of  risk  was  a  good  plea  in  so  far  as  It  presented 
ultimate  facts  on  such  an  issue,  this  plea  could 
not  be  made  to  take  the  place  of  the  necessary 
pleading  of  the  matter  last  referred  to.  The 
evidence  which  it  is  claimed  was  admitted  as 
showing  that  the  risk  was  assumed,  and  also 
that  an  issue  was  assumed  as  to  that  matter, 
was  evidence  all  oMnpetent  to  be  shown  for 
the  purpose  of  measuring  the  conduct  of  the  re- 
sp<»ident  St  the  time  he  suffered  his  injuries  in 
the  determination  of  the  question  as  to  whether 
he  alone  was  then  at  fault  Bis  familiarity  with 
the  premises  and  knowledge  of  the  dangerous 
conditions  surrounding  them  were  all  facts  per- 
tinent to  be  considered  bv  the  jury  In  passing 
upon  the  question  as  to  whose  negligence  caused 
the  injuries,  wholly  aside  from  any  consideration 
of  the  plea  of  assumption  of  rlA.  If  we  iren 
to  lay  aside  our  conduaitms  as  just  announced 
and  concede  that  the  issue  of  assumed  risk 
was  properly  before  the  jury,  it  Is  apparent  from 
the  record  that  there  was  no  testimony  whatso- 
ever tending  to  show  what  particular  work 

filaintiff  was  emplc^ed  in  at  the  time— wtieth^ 
nterstate  or  intrastate.  The  testimonv  went 
to  the  character  of  the  business  being  aone  at 
the  shops,  and  that  testimony  showed  that  sudl 
business  was  of  a  mixed  kind— that  both  inter- 
state and  intrastate  repair  work  and  some  "out- 
side  work"  was  there  performed.  We  do  not  un- 
derstand it  to  be  tbe  law  that  merely  because  the 

freater  amount  of  business  whidi  a  carrier  is 
oing  at  the  time  happens  to  be  interstate,  its 
liability  is  determined  accordingly  under  the  fed- 
eral statute;  but  the  test  rather  is  what  par- 
ticular work  is  the  employ^  then  engaged  in,  aa 
referable  to  the  two  classes,  interstate  or  intra- 
state? This  court  gave  some  consideration  to 
that  question  in  Smith  t.  Industrial  Accident 
Commission  of  the  State  of  California,  26  Cal. 
App.  560,  147  Pac.  600,  and  we  cite  Zlkos  v. 
Oregon  R.  &  Navigation  Co.  (C.  C.)  179  Fed. 
893;  Howard  v.  Illinois  Central  R.  R.  Co.,  207 
n.  S.  461,  28  Sup.  Ct.  41.  52  L  liM.  297;  South- 
em  Padfic  Oo.  V.  PiUsbury,  170  Cal.  782,  151 
Pac.  277,  I*  R.  A.  1916E,  916.  The  latter 
dedsion  is  dted  by  appellant  as  being  in  full 
accord  with  its  view  of  the  law,  but  a  carefnl 
reading  of  it,  in  connection  with  Zikos  t.  Ore- 
gon, etc.,  Navigation  Ca,  supra,  leads  us  apart 
from  rather  than  toward  an  agreement  with 
that  contentioD.   It  will  have  been  noted  that 
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the  apodlant,  In  addition  to  ita  plea  of  asstnnp- 
tion  of  risk,  wbicli  was  ioapplicable  under  tfi« 
itate  law,  did  vetf  tnUj  id«ad  tbe  defense  un- 
der the  atate  stetate  of  ibe  eontributorr  negli- 
gence of  tbe  plaintiff  and  aa  to  the  character  or 
quantity  of  that  negligence  aa  CMnpared  .with 
any  negligence  of  the  defendant.  It  is  evident 
that  tbe  pleader  intended  fully  to  avail  faimself 
of  tbe  defenses  under  tbe  aute  statute.  That 
the  attempt  to  eatabUsb  mattera  not  available 
under  the  California  law  as  it  exiated  at  the 
time  failed  by  reason  of  tbe  imperfections  poblt- 
ed  out  we  are  fully  convinced. 

The  judgment  and  order  are  affirmed. 

Henry  T.  Gage,  W.  I.  Foley,  and  W.  I.  Gil- 
bert, all  of  Los  Angeles,  for  appellant  B.  B. 
Drake,  of  Los  Angeles,  for  respondent 

PER  CURIAM.  The  application  for  a 
hearing  in  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
[>ellate  District  lei  denied. 

We  deem  It  proper  to  say  that  we  base  our 
denial  upon  the  last  ground  stated  In  the  opin- 
ion of  the  District  Court  of  Appeal,  viz.,  that 
It  is  apparent  from  tbe  record  "that  there 
was  no  testimony  whatsoever  tending  to 
show  what  particular  work  plaintiff  was  em- 
ployed in  at  the  time— whether  Interstate  or 
Intrastate."  We  are  in  entire  accord  with 
what  Is  said  by  the  District  Court  of  Appeal 
on  this  point 

We  are  not  to  be  taken  as  IntlmaUng  any 
opinion  as  to  what  the  situation  would  have 
been  If,  notwithstanding  tbe  absence  of  any 
issue  as  to  the  character  of  the  work  made 
by  the  pleadings,  there  had  neverthelMS 
been  evidence  tending  to  show  that  the  plain- 
tiff, at  tbe  time  of  the  accident  was  engaged 
In  interstate  commerce  work. 


COLUMBIA  ROCK  ft  SAND  CO.  T.  HIB£R- 
NIA  SAV.  BANK  et  aL 

(Supreme  Court  of  Oregon.    Dec.  U,  1917.) 

1.  Statutes  ^=»226—Conbtbuction  — Adop- 
tion. 

Where  a  statute  of  one  state  or  Jurisdiction 
is  fiubaequently  adopted  and  enacted  by  the 
Legislature  of  another  atate  or  jurisdiction,  it 
will  be  assumed  that  the  conatruction  placed  on 
such  statute  by  the  conrts  of  the  jurisdiction 
from  whence  it  was  taken  was  also  adopted. 

2.  Bankb  and  Banking  «=3l80— Acquisition 
of  Stock— Statute. 

L.  O.  L.  J  4569,  subd.  "b,"  as  amended  by 
Oen,  Laws  1915,  p.  432,  declares  that  no  state 
bank  shall  accept  as  collateral  or  be  the  pur- 
chaser of  its  own  capital  stock  except  in  cases 
where  the  taking  of  such  collateral  or  such  pur- 
chase sliall  be  uecesaary  to  prevent  loss  upon  a 
debt  previouuy  contracted  in  good  faith  and  in 
such  cases  unless  the  full  payment  of  the  debt 
ia  made,  such  stock  shall  be  sold  by  the  bank' 
within  six  months  from  the  date  it  was  received 
as  collateral  or  acquired  by  purchase,   h.  O.  h. 

14583,  subd.  "d,'*^  as  atneoded  by  Gen.  Laws 
911,  p.  242,  declares  that  if  any  officer,  etc., 
of  any  bank  shall  willfully  and  kaowlogly  vio- 
late any  of  the  provisions  of  the  act  for  which 
a  penalty  is  not  provided,  he  shall  be  deemed 
roUty  of  a  misdemeanor.  National  Banking  Act 
declares  that  no  association  shall  make  any  loan 
or  discount  on  the  security  of  the  shares  of  its 


own  capital  stock,  or  be  tiie  pnrdiaMr  or  bolder 
of  any  such  shares,  unless  such  security  or  pur- 
chase ^all  be  necessary  to  prevent  loss  upon  a 
debt  previonsly  contracted  in  good  faith,  and  such 
atock  shall  within  six  months  from  the  time  of 
its  purchase  be  sold  or  disposed  of  or  in  default 
a  receiver  may  be  appointed.  Held,  that  aa  the 
state  statute  which  was  last  enacted  was  obvi* 
ouely  a  copy  of  the  federal  act  and  decMons  of 
the  federal  courts  construing  the  federal  act,  to 
tbe  effect  that  only  the  Uoited  States  could 
take  advantage  of  the  violation  of  the  provision, 
must  be  treated  as  also  adopted,  a  state  bank 
which  received  its  own  stock  as  collateral  for  a 
pre-existing  debt  may  enforce  its  lien  as  against 
subsequent  llenbolders,  though  It  delayed  dlspoe* 
ing  of  the  collateral  more  than  six  months. 

Department  2.  Ai^ieal  from  Cireoit  Court 
Multnomah  County ;  C.  U.  Gantenbeln,  Judge. 

Suit  by  tbe  Columbia  Bock  &  Sand  Gom< 
peny,  a  corporation,  against  the  Hlbemla 
Savings  Bank,  a  ooiporatlon.  and  others. 
From  a  decree  for  defendants,  plainUlt  ap- 
peals.  Affirmed. 

This  is  a  suit  in  tbe  nature  of  a  creditor's 
bill  to  subject  certain  securities  held  by  the 
defendant  liank  to  execution  under  a  Judg- 
ment obtained  by  plalntllT  against  Bdward 
and  Honora  Klllfeather. 

Tbe  facts,  briefly  stated,  are  as  follows:  On 
September  4,  1812,  tbe  defendant  Hwora 
Klllfeather  for  a  full  consideration  execoted 
and  delivered  to  the  defendant  Hibemia  Sav- 
ings Bank  her  promissory  note  for  the  sum 
of  $4,000,  payable  upon  demand,  and  on  which 
there  was  still  unpaid  at  the  commencement 
of  this  suit  a  balance  of  $2,319.05.  On  AprU 
23,  1913,  said  defendant  Honora  Klllfeather 
assigned  to  tbe  defendant  Hlbernla  Savings 
Bank  ten  shares  of  its  capital  stock  at  the 
par  value  of  $100  per  share,  as  security  for 
the  unpaid  balance  due  on  the  $4,000  note, 
and  to  secure  any  further  indebtedness  that 
migbt  be  contracted  by  her,  which  further 
Indebtedness  at  the  date  of  the  commence- 
ment of  this  suit  consisted  of  two  overdue 
promissory  notes,  one  for  $167.72,  and  tbe 
other  for  $1(^.96,  with  Interest  from  date 
at  8  per  cent  per  annum.  On  June  8,  1915, 
Honora  Klllfeather  assigned  all  her  interest 
in  the  shares  of  stock  hypothecated  to  tbe 
bank  to  defendant  J.  C.  Bayer  to  secure  pay- 
ment of  the  sum  of  $170  borrowed  by  her  and 
her  husband,  Edward  Klllfeather,  from  Bay- 
er. Bayer  notified  the  bank  of  such  assign- 
ment, and  was  Informed  that  it  would  bold 
tbe  stock  for  him,  subject,  however,  to  Its 
own  lien.  On  November  14,  1914,  the  plain- 
tiff secured  a  Judgment  against  the  KlUfea- 
tb«8  for  $585.50  and  costs,  and  after  other 
proceedings  caused  notice  of  garnishment  to 
be  served  upon  the  bank,  which  answered 
that  It  did  not  have  possession  of  any  mon- 
ey, shares  of  stock,  or  other  property  bel<Hig- 
Ing  to  def^dant  on  execution,  and  owed 
them  nothing,  except  that  there  was  a  bal- 
ance  of  18  cents  to  the  credit  of  Honora  Klll- 
feather, and  also  that  it  had  in  Its  possessloD 
the  ten  shares  of  stock  hereinbefore  mentlon- 
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ed,  upon  wbl^  it  claimed  a  lien  for  the  un- 
paid balance  due  it  upon  the  promissory 
notea  before  mentioned.  Therefore  plaintiff 
brought  thia  suit,  which  also  InTOlres  certain 
real  estate  mortgages  given  by  the  Elllfca- 
thers  to  the  bank,  but  which  cut  no  figure  in 
the  question  raised  up<ni  this  appeal.  The 
circnit  court  found  that  the  bank  had  a  first 
lien  upon  the  shares  of  stock  for  the  unpaid 
balance  due  It,  and  that  Bayer's  Uen  was  also 
prior  to  the  lien  of  plaintUTa  levy,  from 
vhlch  decree  plaintiff  appeals. 

John  K-  Kollock,  of  Portland,  for  apx>el- 
lant  A.  C.  Spencer,  of  Portland  (John  P. 
Ifonnon,  of  Portland,  on  the  brief),  tor  re- 
spondent Hlbernia  Sav.  Bank. 

McBRIDE,  C.  J.  (after  stating  the  facta  as 
above).  It  Is  substantially  admitted  that  the 
amount  claimed  by  the  bank  Is  an  actual 
bona,  fide  indebtedness  contracted  prior  in 
point  of  time  to  tliat  upon  vbleb  plaintiff  ob- 
tained Judgment,  and  that  the  original  hy- 
pothecation of  the. ten  shares  of  stoi^  was 
made  bona  fide  to  It  to  secure  the  payment  of 
the  snm  of  92,319.0S  then  overdue,  and  that  the 
clause  relating  to  "snbseonently  accruing  in- 
debtedness'* only  otoida  In  effect  to  tSke  two 
amalln  notes,  fier.72  and  $103JB.  respsctlTe- 
ly.  It  is  also  contended  that  Bayer  has  a  lien 
iip«m  the  stoA  tor  the  amount  due  him,  so 
that  bis  relation  to  the  transaction  need  not 
be  fnrtber  omsldeTed.  PlalnUfl's  right  to 
inlorlty  over  the  bank  d^>end8  upon  whether 
by  ftiilli^  to  sell  tbe  securities  deposited 
with  it,  within  edx  months  from  the  date  of 
snch  deposit,  It  has  lost  Its  Uen  upon  them. 
This  depends  upon  the  ctmstnictlon  of  subdl- 
Tlaton  «b,"  f  4509,  Ia  O.  I/.,  as  amended  by 
Gen.  Laws  J916,  p.  432,  wbiCh  reads  as  fol- 
lows: 

"No  state  bank  shall  accept  as  collateral  or  be 
the  purchaser  of  its  own  capital  stock,  except 
in  cases  where  the  taking  of  such  collateral,  or 
such  purchase,  shall  be  necessatr  to  prevent  loss 
npon  a  debt  previously  contracted  in  good  faith, 
and  in  such  cases,  onless  fall  payment  of  such 
is  made,  such  stock  shall  be  sold  by  the  bank 
within  six  months  from  the  date  it  was  received 
as  collateral  or  acquired  by  purchase." 

The.question  raised  by  appellant  hen  has 
frequently  been  passed  upon  In  cases  arldng 
under  a  provision  of  the  National  Bankli« 
Act,  which  Is  prat^cally  identical  with  the 
section  of  our  banking  act  above  quoted.  The 
provision  In  the  federal  act  is  as  follows: 

"Xo  association  shall  make  any  loan  or  dis- 
count on  the  security  of  the  shares  of  its  own 
capital  stock,  nor  be  the  purchaser  or  holder  of 
any  snch  shares,  unless  sucb  secnrity  or  pur- 
chase shall  be  necessary  to  prevent  loss  upon  a 
debt  previoulv  contracted  m  good  faith;  and 
stock  ao  purchased  or  acquired  shall,  within  six 
montbs  from  the  time  of  its  purchase,  be  sold  or 
disposed  of  at  public  or  private  sale ;  or.  In  de- 
fault thereof,  a  receiver  may  be  appointed  to 
dose  up  the  business  of  the  association,  accord- 
ing to  section  fifty-two  hundred  and  thirty-four." 
U.  8.  Oomp.  St  1W6,  |  9762.  ' 

It  will  be  seen  the  statutes  are  substan* 
tially  the  same,  the  Oreg<m  act  being  practi- 


cally  tak^  from  the  federal  act;  the  only 
difference  being  that  the  section  last  quoted 
provides,  in  terms,  that  in  case  of  a  vlolatl<m 
of  the  section  a  receiver  may  be  app<dnted 
to  close  up  the  business  of  the  association, 
but  this  dlffermoe  is  only  apparent,  as  subdi- 
vision "d,"  I  4683,  L.  O.  L.  as'  amended  (Gen. 
Laws  1911,  p.  242),  provides  that  if  any  of- 
ficer, manager,  director,  owner,  or  employe  of 
any  bank  shall  willfully  and  knowingly  vio- 
late any  of  the  provisions  of  the  act  for 
which  a  penalty  is  not  expressly  provided,  he 
snail  be  deemed  guilty  of  a  misdemeanor 
and  subject  to  fine  or  imprisonment.  So,  In 
effect.  It  appears  that  the  state  act  and  the 
federal  act  are  practically  identical  In  all 
partlculara. 

[1,2]  The  clause  in  our  statute  before  ad- 
VMted  to,  which  went  through  various 
amendments  after  the  original  banking  act 
was  passed,  was  evidently  enacted  in  its 
present  form  to  bring  it  Into  harmony  with 
the  federal  statute,  and,  being  an  adoption 
of  that  statute,  is  subject  to  the  general  rule 
that  where  the  statute  of  one  state  or  Juris- 
diction is  subsequently  adopted  and  enacted 
by  the  Legislature  of  another  state  or  juris- 
dictloa,  the  courts  of  the  latter  will  usually 
assume  that  It  has  been  so  adopted  with  the 
construction  placed  upon  it  by  the  courts  of 
the  jurisdiction  from  which  It  was  taken. 
86  Gyc.  1154,  and  cases  therein  cited.  This 
and  similar  provisions  of  the  federal  bank- 
ing law  had  been  construed  by  the  courts  of 
the  United  States  before  its  re-enactment 
here  in  1915,  and  It  is  only  fair  to  presume 
that  our  Legislature  adopted  the  section  with 
the  construction  put  upon  It  by  the  courts 
of  the  United  States,  and  these  had  held 
with  substantial  unanimity  that  only  the 
government  of  the  United  States  could  take 
advantage  of  a  violation  of  this  and  similar 
provisions  of  the  statute.  National  Bank  v. 
Matthews,  98  U.  S.  621,  25  L.  Ed.  188 ;  Na- 
tional Bank  V.  Whitney,  103  U.  8.'  99,  26  L. 
Ed.  44S ;  Gold  Mining  Co.  v.  National  Bank. 
96  U.  S.  640,  24  L.  Ed.  648;  Reynolds  v. 
CrawfordsvUle  Nat  Bank,  112  U.  S.  405,  5 
Sup.  Ct.  213,  28  L.  Ed.  733 ;  Kerfoot  v.  Farm- 
ers' &  Merchants'  Bk.,  218  U.  S.  281,  31  Sup. 
Gt.  14,  54  L.  Ed.  1042. 

The  construction  of  similar  provisions  of 
the  federal  banking  statute  was  adverted  to 
In  Portland  Nat  Bank  v.  Scott,  20  Or.  421. 
26  Pac.  276,  whldi  was  an  action  by  the 
bank  to  recover  upon  a  loan  made  by  It  in 
excess  of  the  amount  permitted  by  the  fed- 
eral statutes.  This  court  called  attention  to 
federal  decisions  holding  that  such  contracts 
were  not  void,  and  declared  Its  obligation  to 
follow  them.  The  decision  Is  not  valuable  In 
Itself,  but  the  fact  of  its  having  been  render- 
ed and  reported  long  prior  to  the  amended 
act  of  1916,  supra,  indicates  that  the  framers 
of  that  amendment  could  not  hare  been  Ig- 
norant of  the  construction  placed  upon  these 
provisions  of  the  federal  banking  act  by  the 
ctAirta  of  the  Jurisdiction  where  they  wlgl- 
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nated,  and  this  renders  doubly  strong  the 
presumption  that  it  was  the  leglslatlTe  In- 
tent to  adopt  them  as  there  construed,  oth- 
*  erwlse  It  would  have  been  the  plain  and 
natural  course  to  have  added  to  the  statute 
express  words  Indicating  that  all  contracts 
prohibited  by  ihe  seotlon  gnoted  should  be 
deemed  void,  and  that  no  recovery  should  be 
bad  thereon.  This  line  of  reasoning  is  pur- 
sued by  the  Supreme  Court  ot  the  United 
States  in  National  Bank  t.  Vliitney,  supra ; 
the  court  saying: 

"The  statute  did  not  declare  such  eecurlty 
void,  but  was  silent  on  the  subject;  that  had 
Congress  bo  ioteoded,  it  would  have  been  easy 
to  say  so,  and  it  can  hardly  be  presumed  that 
this  would  not  have  been  done,  instead  of  leaving 
the  question  to  be  settled  b;  the  uncertain  result 
of  litigation  and  judicial  decision." 

It  is  far  from  being  the  universal  rule  that 
a  dlsr^rd  of  1^1  provisions  relating  to 
contracts  renders  them  absolutely  void,  and 
this  Is  espedally  true  when  the  matter  is 
litigated  In  the  forum  of  equity,  which  is 
always  reluctant  to  enforce  a  forfettur&  In 
Harris  v.  Runnels,  12  How.  (U.  S.)  79,  13  I* 
Ed.  901,  It  Is  said  the  statute  must  be  ex- 
amined as  a  whole,  to  find  out  whether  or  not 
the  makers  meant  tliat  a  contract  In  c<Hitra- 
ventton  of  it  was  to  be  void  or  not  to  be  en- 
forced In  a  court  of  justice.  This  la  the  rule 
applied  by  Judge  Deady  In  Re  Comstodt,  3 
Sawy.  218,  red.  Cas.  No.  3,078,  In  which  case 
the  statute  provided  that: 

"A  toniga  corporation  before  transacting  bnsi- 
aess  In  this  state  most  duly  execute  and  acknowl- 
edge a  power  of  attorney,"  etc 

The  statute  provided  no  penalty  for  a  vio- 
lation of  this  requirement  Holding  that  a 
foreign  corporation  to  whom  Comstock  had 
contracted  a  debt  before  It  had  filed  the 
required  power  of  attorney  could  not  enforce 
collection.  Judge  Deady  said: 

"Whilst  it  is  manifest  to  the  most  ordinary 
observation  that  it  was  the  intention  of  the  heg- 
islature  to  permit  the  transaction  of  business  in 
this  state  b^  a  foreign  corporation  only  upon  the 
terms  provided  in  the  act,  yet  as  it  contains  no 
provlsitm  imposing  a  specific  penalty  for  neglect 
to  appoint  an  attorney  as  required,  or  authoriz- 
ing a  proceeding  by  the  state  against  such  corpo- 
ration for  illegal  exercise  of  corporate  powers 
therein,  anless  the  appointment  of  an  attorney  is 
held  to  be  a  condition  precedent  to  its  rights  to 
do  bosineaa  in  the  state,  the  act  Is  nugatory." 

It  will  be  noticed  from  a  perusal  of  the 
(n>inioa  that  the  learned  Judge  lays  emphasis 
upon  the  fact  that  no  penalty  was  provided 
for  violation  of  tlie  act,  aud  that  the  defend- 
ant, being  a  foreign  corporation,  could  only 
be  reached  by  declaring  contracts  made  ubder 
the  drcumstances  to  be  void  and  unenforcea- 
ble. Here  the  case  is  different  The  bank  Is 
a  domestic  corporation,  subject  to  be  dis- 
solved by  suit  by  the  state  for  violation  of 
the  conditions  of  its  existence  and  the  officers 
subject  to  heavy  penalties  for  a  dlsr^ard  of 
any  of  the  provisions  of  the  statute.  This 
court  In  Bank  of  Brltlah  Columbia  v.  Page, 
6  Or.  431,  which  was  a  case  Involving  the 


construction  of  the  same  statute,  adopted  the 
same  line  of  reasoning,  saying: 

"The  peiural  rule  is  that  a  contract  In  t1<^- 
tion  of  law  Is  void.  Hie  only  exception  to  the 
rule  Is  that  when  a  law  imposes  a  penalty  for 
the  prohibited  act  and  it  clearly  api)ears  that 
the  Legislature  intended  no  more  than  to  impose 
the  penalty  tor  the  vii^atioB  ot  the  law,  a  con- 
tract made  In  violation  ot  sndi  a  statute  Is  not 
Told.  *  •  •  We  do  not  think  this  statute  be- 
longs to  the  excepted  class.  The  Legislature 
has  probibited  the  contract  It  baa  provided  no 
penalty  for.  its  violation.  Unless  the  eontraet 
shall  be  held  void,  the  statute  fe  of  no  effect  We 
do  not  think  such  was  die  intent  of  ' the  Legisla- 
ture." 

As  before  remarked,  we  are  of  the  opinion 
that  when  the  legislature  copied  the  provl- 
sl<m  under  dlBcnsalon  fnun  the  United  States 
statutes,  it  manifested  a  plain  Intent  to  aHagt 
it  with  the  construction  theretofore  given  It 
by  the  courts  of  the  United  States,  and  that 
construction  is  admittedly  contrary  to  the 
contenOon  of  plaintiff  upon  this  an)eal.  We 
are  aware  that  many  of  the  state  courts  have 
announced  a  different  doctrine  upon  similar 
statutes.  Concerning  these  dedsions  we  may 
quote  from  Morse  on  Banks  and  Banking, 
subd.  "c,"  I  75,  where,  speaking  of  the  ruling 
in  the  Matthews  Case,  supra: 

"A  number  of  state  decisions  had  ruled  other- 
wise on  this  point,  but  these  decisions  are  now 
fossils,  buriea  deep  under  this  recent  deposit" 

The  qnestton  aa  it  arlaes  npoD  our  stat- 
ute Is  a  new  one  In  this  state,  and  has  been 
presented  by  ooaned  for  appellant  with  mndi 
learning  and  accompanied  with  the  dtatton 
of  many  authorities  which  it  would  be  a 
pleasure  to  discuss  In  detail,  did  the  baailness 
of  this  court  permit.  While  not  here  dis- 
cussed, they  have  all  been  ccauldered.  bat 
we  deem  the  reasons  here  adduced  control- 
ling in  this  cas^  and  tihe  decree  ot  the  cir- 
cuit court  will  theretbre  be  affirmed. 


WILSON  T.  CIT7  OF  PORTLAND  et  al. 
(Supreme  Court  of  Oregtm.  Dec  11. 1817.) 

1.  PLBADTNO  4=»343— JtTDOHKNT— ANSWEB. 

Where  tbere  was  traversed  matter  in  defend- 
ant's answer  strongly  appealing  to  court  of 
equity  against  granting  plaintiff  any  relief,  the 
sustaining  of  plaintilTs  motion  for  decree  on  the 
pleadings  was  error. 

2.  Municipal  CoBPORA-noNs  ^=9036— Public 

lUPBOTBUENTS  —  ABSESSMGNn  —  REffTBAin- 

INO  OoLLECnoN^GBOUNOa. 
Ordinarily  a  court  of  equity  will  not  inter- 
fere to  restrain  the  collection  of  a  special  assess- 
ment for  municipal  improvements  in  cases  of 
mere  Illegality  or  irregularity,  but  its  jurisdic- 
tion is  confined  to  cases  where  the  tax  is  not 
authorized  by  law,  or  is  assessed  on  property 
not  subject  to  taxation,  or  by  persona  without 
author!^. 

3.  Municipal  Cobpobatiohs  «=s>513(l)— Pob- 
Lio  IMFBOVEUENTS— Special  Assessmknts. 

Portland  City  Charter,  8  397,  relatinsr  to 
assessment  for  street  improvements,  declares 
that  no  assessment  shall  be  beld  invalid  by  rea- 
son of  mistakes,  delays,  errpKS,  or  irregularities 
in  any  act  or  proceeding  in  the  improvements 
nf  a  street.   Section  400  declares  that,  whenever 
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iin  MBWPMtt  for  the  impTOTement  of  any  street 
•ball  be  ammlled,  or  wben  the  council  ahall  be 
in  doabt  aa  to  the  valldlt;  of  an;  Bach  asseas- 
ment,  tbe  eona^  may  \^  ordinance  make  a  new 
aaBcaBiPMit  or  reaasemnent  ou  the  land  benefited 
bj  audi  improTemant  Plaintiff,  tbe  owner  of 
property  abutting  on  a  street,  Bought  to  have 
set  aaide  as  a  cloud  on  bis  title  the  lien  of  a 
apcdal  assessment  on  tkt  ground  that,  when  the 
proGMdingB  Cor  the  improTcment  were  initiated, 
the  street  had  already  been  paied,  and  that 
tb«eafter  no  other  pavement  had  been  con- 
stmeted.  Heid  that,  without  any  showingr  that 
the  ett7  was  not  oirderinff  Teaaeesraaent  for  im- 
pravonenta  already  made,  idaintiff  was  not  en- 
titled to  any  relief,  it  seeming  that  be  was  seek- 
ing to  avoid  assessments  for  improvements 
already  constracted,  and  hence  a  decree  on  plead- 
ings in  favor  of  plaintiff,  whoa*  complaint  al- 
leged the  foregoing  acts,  was  erroneous,  particu- 
larly as  the  city's  answer  alleged  that  the  as- 
sessment was  a  rensseesmcnt  on  account  of 
omiesiona  in  the  first;  for  equity  will  not  in- 
tnfere  to  restrain  the  collection  of  an  aaseaa- 
ment  for  mere  illegality  or  irregularity. 

"Department  1.  Appeal  from  Circuit  Court, 
Maltnooaah  County ;  W.  N.  Gatens,  Judge. 

Suit  by  D.  G.  Wilson  against  the  City  of 
Portland,  a  municipal  corporation,  and  the 
Scott-McClure  Land  Company,  a  corporation, 
In  which  one  B.  M.  Lombard  was  allowed  to 
intervene.  From  a  decree  for  plalntiit  on 
tbe  pleadingB,  defendant  City  ajK^als.  Be- 
versed,  and  suit  dismissed. 

Bebearing  denied  171  Pac.  201. 

In  this  suit  against  the  dty  of  Portland 
the  plaintiff  declares  that  he  la  the  owner  In 
fee  simple  of  some  realty  abutting  upon  the 
east  Bide  of  Gaat  Twenty-Nintb  street.  In  that 
city.  His  initiator?  pleading  recUea  that  by 
Tiitoe  of  a  certain  ordinance  passed  by  the 
council  of  that  municipality  his  holding  was 
assessed  In  certain  sums  for  the  cost  of  im- 
proving tbe  half  street  already  mentioned, 
and  farther  traces  the  procedure  to  tbe  point 
where  It  Is  ripe  for  sale  of  the  property  to 
satisfy  tbe  Ileus  so  created.  The  only  objec- 
ttott  urged  by  plaintiff  against  tbe  action  of 
tbe  dty  in  tbe  premises  is  found  In  this  al- 
l^atlon: 

"That  at  the  time  the  aaid  proceedings  for  tbe 
improvement  of  eaid  east  half  of  east  Twenty- 
Ninth  street  within  the  limits  above  specified 
were  initiated  said  street  bad  already  been  im- 
proved with  bituHthic  pavement,  and  during  all 
of  the  time  which  bad  elapsed  since  said  date 
said  improvement  of  said  street  which  bad  been 
so  made  continued  to  exist  and  still  exists,  and 
no  improvement  of  any  nature  whatever  was 
made  by  eaid  city  of  Portland  nor  by  any  one 
after  the  initiation  of  said  proceedings  and  up 
to  the  present  time,  and  plaintiff's  said  real 
property  has  been  assessed  as  aforesaid  for  an 
improvement  which  has  not  been  made  either 
in  whole  or  la  part." 

Contending  that  these  transactions  constl- 
tote  a  cloud  up<m  tris  title,  he  prays  that 
they  all  be  declared  void,  and  tbe  clood  re- 
moved. 

After  snndry  doilals  tbe  answer  of  the  city 
fivera,  in  sabstance.  that  the  property  in  ques- 
tSoQ  ms  situated  In  Olmstaad  Park,  which 
was  owned  by  one  B.  M.  Lombard,  who  was 
desirous  ot  having  the  streets  in  that  addl- 
tloD,  together  with  the  east  half  of  East 
Twmtr-Nlntti  street,  improvedi  and  zequestr 


ed  the  dty  to  make  the  improT^nient  at  tbe 
expense  of  his  pnvcl?*  that  tbe  (Atj,  In 
obedience  to  tbe  express  desire  ot  Lfxaabard, 
undertocA  to  make  the  improTement,  and 
that  In  tbe  course  of  the  proceedings  one  «f 
tbe  em^ayia  in  the  dt7  engineer's  ofllce,  In 
preparing  tbe  initiatory  resolution,  omitted 
therefrom  tbe  words  "the  east  half  of  tfie 
street,"  which  omission  was  not  noticed  by 
any  one,  either  the  dty  officials  or  the  Inter- 
ested freeholders.  Tbe  answer  then  charges 
that  the  proceedings  were  carried  forward  ac- 
cording to  tbe  original  Intention  of  the  dty 
and  the  property  owners;  that  the  street  was 
actnally  Improved  and  the  work  completed 
without  a  discovery  of  the.  error  nntU  the  dty 
officials  came  to  make  up  assessments  ap- 
portioning the  cost  of  the  undertaking, 
whereupon  they  consulted  Lombard,  who  ex- 
pressed himself  .as  bdng  satisfied  wUb  tiie 
lmprov«nent,  and  stated  Uiat  the  cost  there- 
of dbonld  be  paid;  that  plaintiff  and  Lom- 
bard suggested  that  tbe  better  course  to  ptuv 
sue  would  be  to  take  supplemental  proceed- 
ings to  make  an  assessment  against  the  prop- 
erty especially  benefited  by  tbe  Improran^t, 
and  further  represented  that  they  would  not 
make  any  objection  or  protest  against  sndi 
supplem«ital  proceedings,  and  that  the  re- 
sulting assessments  would  be  paid  or  bonded. 

The  answer  proceeds  substantially  to  state 
that,  relying  on  the  representations  of  Lom- 
bard and  tbe  plaintiff,  who,  it  aver^  Is  act- 
ing for  the  former  In  tbe  premises,  tbe  dty 
took  the  steps  mentioned  in  tbe  complaint 
resulting  In  tbe  assessment  to  which  objec- 
tion Is  now  made;  all  without  any  dlssoit 
on  the  part  of  any  property  bolder.  The  de- 
fendant further  alleges  that,  in  reliance  iqmn 
the  statements  and  r^resaitattons  of  the 
plaintiff  and  Lombard,  and  upon  the  validity 
of  the  proceedings  which  they  now  assail, 
it  issued  and  delivered  warrants  for  dty  im- 
provements to  the  assignee  of  the  ctrntractor 
Installing  tbe  pavement  in  the  sum  of  f  1,917.- 
85,  which  warrants  are  still  outstanding.  It 
is  also  charged  that  tbe  betterment  was  valu- 
able ;  that  it  increased  tbe  worth  of  each  of 
the  lots  in  the  amount  assessed  for  its  pay- 
ment; and  that  all  of  the  owners  thereof, 
without  making  any  protest,  sat  by  and 
watched,  the  improvement  being  'made,  well 
knowing  that  it  was  intended  by  the  defend- 
ant city  to  make  the  same  at  tbe  cost  of  the 
owners  of  abutting  property  and  assess  the 
expense  ther^  against  the  same.  It  seems 
that  an  order  was  entered  permitting  Lom- 
bard to  intervene  and  file  an  answer,  and 
l^ne  was  joined  not  only  upon  the  dty's  an- 
swer, but  also  upon  the  answer  of  Lombard. 
At  this  stage  of  the  proceedings  the  drcult 
court  sustained  the  motion  of  tbe  plaintiff 
for  a  decree  against  the  defradant  on  the 
pleadings,  and  tbe  dt?  has  appealed. 

W.  P.  La  Bodie  and  U  B.  Latonrette,  both 
of  Portland,  for  appellant  W.  M.  Gregory. 
Of  Portland,  for  respondent 
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BURNETT,  J.  (after  statins  the  facts  as 
above).  [1]  Considered  solely  as  a  matter  of 
procedure,  tbe  motion  for  a  decree  on  the 
pleadings  In  favor  of  the  plaintiff  should  not 
have  been  allowed  because  there  was  tra- 
versed matter  In  the  city's  answer  strongly 
appealing  to  a  court  of  equity  against  grant- 
ing plalnttfl  any  relief  In  the  prendses. 

[2]  The  essence  of  this  suit,  however,  Is  an 
attack  upon  an  assessment  upon  abutting 
property  for  the  puriwse  of  paying  for  tbe 
Improvement  of  a  street.  The  canon  by 
which  such  matters  must  be  determined  Is 
laid  down  by  Mr.  Justice  Robert  S.  Bean  In 
Yamhill  County  v.  Foster,  58  Or.  124,  99  Pac. 
286,  In  tills  language: 

"It  is  a  general  rule  that  a  conrt  of  equity 
will  not  interfere  to  restrain  the  collection  of 
public  revenue  for  mere  illegality  or  irregular- 
ity in  tbe  proceedings,  but  its  juriedictioii  is 
coufined  to  cases  where  the  tax  itself  is  not 
aatfaorized  by  law,  or  is  assessed  on  [property 
not  subject  to  taxation,  or  the  persons  exacting 
it  are  without  authority  In  tbe  premiaei,  or  have 
proceeded  fraudulently,  or  some  otfier  ground  of 
equitable  interfereoce  is  shown." 

The  rule  has  been  applied  to  assessments 
similar  to  those  of  the  case  here  Involved  In 
Lapp  T.  Marshfleld,  72  Or.  S73, 144  Fac.  88. 

[S]  Section  897  of  the  charter  of  tbe  city  of 
Portland,  in  speaking  of  assessments  for 
street  Improvements,  declares: 

*  "No  such  assessment  shall  be  held  invalid  by 
reason  of  failure  to  enter  the  name  of  the  owner 
of  any  lot  or  part  of  a  lot  or  parcel  of  land  so 
assessed  or  by  a  mistake  In.  the  name  of  the  own- 
er, or  the  entry  of  a  name  other  than  die  name 
of  Uie  owner,  m  said  aaaessment^  or  in  any  acts 
or  proceedings  connected  therewitii,  and  so  de- 
lays, mistakes,  errors,  or  irregulanties  in  any 
act  or  proceeding  in  the  improvement  of  a 
street  or  the  construction  of  a  sewer  or  drain 
shall  prejudice  or  invalidate  any  final  assess- 
ment, out  the  same  may  be  remedied  by  aubs^ 
quent  and  amended  acts  or  proceedings." 

Section  400  of  the  same  charter  reads  in 
part  as  f<^owfl: 

"Whenever  an  assessment  for  the  opening,  al- 
tering or  grading  of  any  street,  •  *  •  or  for 
any  local  improvement  which  has  been  or  may 
hereafter  be  made  by  the  City,  has  been  or  shaU 
hereafter  be  set  aside,  annulled,  declared  or  ren- 
dered void,  *  *  *  or  when  the  council  shall 
be  in  doubt  as  to  the  validity  of  such  assess- 
ment or  any  part  thereof,  the  council  may,  by 
ordinance,  make  a  new  assessment  o.*  reassess- 
ment upon  tbe  lots,  blocks  or  parcels  of  land 
wfaidi  have  been  benefited  by  such  improvement 
to  the  extent  of  their  respective  and  pnmortion- 
ment  shares  of  the  full  value  thereof.  *  *  • 
Such  reassessment  shall  be  made  and  shall  be- 
come a  charge  upon  the  property  upon  which  tbe 
same  is  laid,  notwithstanding  the  omission,  fail- 
ure or  neglect  of  any  officer,  bod^  or  person  to 
comply  with  the  provisions  of  this  charter  con- 
nected with  or  relating  to  such  Improvement  and 
assessment  and  notwithstanding  the  proceedinits 
of  the  oouneil,  executive  board,  board  of  public 
works,  or  any  officer,  contractor  or  other  person 
connected  with  such  work  may  have  been  irregu- 
lar or  defective,  whether  such  irregularity  be 
Jurisdictional  or  otherwise.  •  •  *  >• 

Reverting  to  the  single  objection  made  b7 
the  plaintiff  to  tbe  effect  that  the  improve- 
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meat  already  had  been  made,  we  note  that 
within  the  terms  of  section  400  this  does  not 
present  an  obstacle  to  tbe  making  of  a  new 
assessment;  for  that  part  of  the  charter  re- 
fers to  properties  "which  have  been  benefited 
by  such  improvement."  This  language  clear- 
ly refers  to  a  betterment  already  accomplish- 
ed In  fact  The  case  was  decided  In  the  cir- 
cuit court  upon  plainttfTs  motion  for  decree 
upon  the  pleadings.  In  such  a  case  the  mov- 
ing party  must  be  Iroinregnably  entrenobed  In 
the  statement  of  his  case,  or  be  cannot  pre- 
vail. The  issue  presented  by  anch  a  motion 
is  <me  of  law  to  the  ^Eect  that,  granting  tlw 
truth  of  all  that  la  alleged  1^  both  parties, 
yet  the  decl^iim  should  he  In  tavor  of  the 
one  making  ttie  motion.  Tbe  complaint  in 
this  Instance  discloses  a  proceeding  for  tbe 
Imposition  of  an  aasessmoit  upon  abutting 
property  ostensibly  carried  on  with  c<Hnpletft 
formality.  The  plalnttft  does  not  offer  to 
pay  any  pr<^r  rating  of  tbe  coat  or  declare 
that  the  expense  of  the  betterment  has  been 
paid  by  any  one.  He  virtually  adopts  the  Im- 
provement, but  hlB  pleading  does  not  state 
enough  to  take  the  proceeding  oat  of  what 
might  be  accomplished  under  section  400  of 
the  charter,  contemplating  renewed  aasess- 
menta  for  work  idready  completed  under  de- 
fective procedure.  Reverting  to  tbe  mle  oi 
Yambill  Ooonty  v.  Foster,  sn^a,  we  find 
that  a  tax  for  the  purpose  of  street  In^irove- 
ment  is  autborlEed  by  the  charter  of  tbe  dty. 
That  Instrument  onpowers  the  monlcbMllty 
to  levy  such  a  charge  up<m  abutting  propaty, 
and  this  authority  la  vested  in  the  city  ooun- 
eil. There  Is  no  charge  that  there  haa  been 
any  fraud  in  any  of  the  proceedings.  In 
short,  the  complaint  does  not  differentiate 
the  case  from  ime  where  the  city  has  underx 
taken  to  make  a  new  assessment,  as  of  rlgbt 
it  may  do,  on  the  ground  that  the  proceed- 
ings prior  to  the  actual  making  of  the  im- 
provement were  Informal  or  without  juris- 
diction. Until  this  Is  shown  equity  cannot 
relieve  the  plaintiff;  for  be  does  not  bring 
himself  within  the  principle  established  In 
the  Foster  Case.  The  power  of  a  dty  to 
make  repeated  assessments  under  a  charter 
like  that  of  the  city  of  Portland  to  pay  for 
actual  improvements  already  made  has  bad 
the  consideration  of  this  court  In  Phlpps  v. 
Medford,  81  Or.  110,  156  Pac.  787,  158  Pac. 
666,  where  a  more  complete  discussion  of  the 
principle  may  be  found. 

The  complaint  itself  dlscleses  that  the  Im- 
provement has  been  made.  It  indicates  that 
the  plaintiff  would  enjoy  the  same  without 
paying  for  it  even  what  is  fair.  This  savors 
strongly  of  an  attempt  to  get  something  for 
nothing,  which  Is  inequitable  even  as  against 
a  municipality.  Judged  by  his  own  pleading, 
the  plaintiff  was  not  In  a  position  to  uige  his 
motion  for  a  decree  In  his  favor.  His  com- 
plaint does  not  state  a  cause  of  suit  c<Hn- 
mending  itself  to  a  court  of  conscience.  In 
that  he  doei  not  offer  to  do  equt^.  Upon 
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the  wbole  record,  the  cue  Is  properly  <Us- 
poaed  ot  by  $L  decree  dlemlatliig  the  nU. 
It  Is  so  ordered. 

McBB[DE,  C.  J.,  and  BENSON  and  HAB- 
BIS,  JJ^  concnr. 


McKINNEI  T.  HINDMAN  et  al. 
(Bnpreme  Court  of  Orecon.  Dec  11,  1917.) 

1,  Adtebsk  PossEsaioN  «sa73  —  Color  of 
Trrif— Grants  rsoH  State^Bouhdabies. 

A  deed  of  land  from  the  .state  constitutes 
color  of  title  wbich  reUeves  proving  boundaries 
of  tenancy,  and  is  sufficient  basis  for  title  by 
adverse  possession. 

2.  Advebse  Possession  ®s9ll4(l)  —  Waiver 

OF  CluUM  TO  IiAND— SUFFICIZNCT  OF  Evi- 
DENCK. 

EMdence  held  Insufficient  to  support  a  find- 
inc  that  defendant  in  an  action  to  quiet  title 
to  land  had  waived  hia  right  to  claim  title  by 
•dverse  poBaessIon. 

S.  EstOPraL  «S»llfr-SXimOIBNCT  OF  PftOOP. 

Condnct  amountins  to  estoppel  should  be 
clearly  established  by  a  preponderance  of  the 
evldoice,  and,  where  teatimony  of  witnesses  of 
equal  credibility  is  in  direct  ctmflict,  there  is  no 
preponderance 

4.  Feauds,  Statute  of  4e=»63(l)— Title  to 
I4AND — WAITER  or  Claim. 
A  purchaser  of  land  with  knowledge  that  an- 
otbtx  daims  title  in  fee  by  adverse  possession 
cannot  set  up  estoppel  as  against  snch  claimant 
on  a  subsequent  verbal  statement  that  he  waived 
his  daim,  since  such  parchaaer  was  charged 
with  a  knowledge  of  the  law  that  ordinarily  the 
title  to  real  proper^  cannot  be  acquired  except 
by  deed  and  nat  a  contract  for  the  sale  of  land 
is  void  unless  the  same  or  some  note  or  memo- 
randum thereof  expressing  the  consideration  be 
in  writing  and  subscribea  by  the  party  to  be 
charged. 

In  Banc.  Appeal  from  Circuit  Goort, 
Crook  County;  T.  E.  J,  DofTy,  Judge. 

Suit  to  quiet  title  by  J.  O.  McKlnney 
against  Charles  J.  Hindman  and  another. 
Decree  for  plaintiff,  and  defendants  appeaL 
Beversed,  and  decree  entered  quieting  title 
In  the  defendant  Charles  J.  Hindman. 

This  Is  a  suit  to  quiet  title  to  the  N.  W. 
%  of  the  S.  W.  hi  of  section  8,  township  IS 
S.,  range  10  E.,  WUlamette  Meridian,  In 
Crook  county,  of  wblcb  the  plalntUT  alleges 
btmself  to  be  the  owner  and  In  possession; 
The  complaint  Is  traveraed  by  tbe  answer  of 
Charles  J.  Hindman  and  Martha  Hindman, 
bis  wl^.  E\)r  an  afflimattTe  detense  they 
altege  the  foUowliig: 

"That  the  defendant  Charles  J.  Hindman  is 
the  owner  in  fee  umple  to  tbe  premises  describ- 
ed in  plaintiff's  complaint:  that  he  and  ills 
predecessors  in  interest  herein  during  the  period 
of  more  than  30  years  last  past,  and  opvtuy,  no- 
toriously, peaceably,  adversely,  uninterruptedly, 
exclusively,  and  continuously,  under  a  claim  of 
right  thereto,  and  under  a  deed  from  tbe  «tate 
of  Ongtm,  with  notice  and  knowledge  to  ull, 
and  everybody,  and  adversely  to  all  the  world, 
have  been  in  poesession  of  tbe  said  premises; 
that  this  defendant,  Charles  J.  Hindman,  has, 
in  good  faith,  improved  the  said  premises  by 
fendng,  clearing,  and  cultivating  said  premises; 

aiat  be  has  secured  a  valuable  water  rfgiht  suffi- 
ent  to  irrigate  2B%  acres  of  said  premises. 


which  water  right  as  confirmed  \y  the  board  of 
control  dates  from  1871." 

This  quoted  new  matter  of  tbe  answer  is 
denied  by  tbe  reply,  which  further  avers: 

"That  the  defendants  ought  not  to  be  permit- 
ted to  deny  the  title  of  the  plaintiff  to  the  real 
property  described  in  plaintifTs  complaint  here- 
in, nor  ought  the  defendants  to  be  permitted  to 
assert  any  right,  title,  or  interest  to  said  prm- 
iees  in  themselves  to  said  premises,  nor  ought 
the  defendants  to  be  permitted  to  assert  or  claim 
title  to  said  premises  by  adverse  possession; 
for  the  reasons  that  the  defendants  have  ad- 
mitted to  plaintiff  since  he  came  into  the  pos- 
session of  said  premises  and  prior  thereto  that 
they,  the  defendants,  had  no  title  or  claim  to 
said  premises,  and  that  the  plaintiff  and  his 
predecessors  In  title  and  interest  were  the  own- 
ers thereof,  and  the  defendants  have  asserted  no 
title  to  said  premises  and  recognised  the  plain- 
tiff as  tbe  true  owner  thereof,  and  by  their 
acts  have  led  this  plaintiff  to  believe  that  they 
bad  so  right,  interest,  or  title  to  said' premises 
and  intended  to  claim  none  thereto,  in  reliance 
upon  which  acts  and  representadons  of  said  de- 
fendants, and  with  the  knowledge  of  said  de- 
fendants, this  plaintiff  procured  title  to  said 
premises  from  the  true  owners  for  a  valuable 
consideration  and  at  an  expenditure  of  a  large 
sum  of  money,  and  has  i>laced  valuable  improve- 
ments thereon,  and  acquired  title  to  80  acres  of 
lands  adjoining  said  premises,  the  value  of 
which  depends  upon  plaintifTs  title  to  the  prem- 
ises mentioned  herein,  and  plaintiff  has  sowed 
valuable  crraw  thereon  and  otherwise  altered 
his  pomtion  tn  reliance  upon  the  representations 
and  acts  of  said  defendants,  and  he  would  be 
irreparaUy  and  Irrevocably  injured  and  damag- 
ed should  he  be  deprived  of  tbe  pronises  describ- 
ed in  the  complaint  herein," 

Tbe  testimony  was  taken  before  a  refer«e. 
upon  consideration  of  which  tbe  circuit  court 
made  findings  of  fact,  reached  a  conclusion 
of  law  that  the'  defendants  were  estopped 
from  asserting  any  title  In  the  realty  men- 
tioned, and  entered  a  der:ree  In  favor  of  tbe 
plaintiff  quieting  his  title.  Tbe  answering 
defendants  appeal. 

Lake  M.  Becbtell,  of  Prinevllle,  for  ap* 
pellants.  W.  B.  Daggett,  of  Bedmond,  for 
respfmdent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  parties  agreed  before  the  ref- 
eree that  the  plaintiff's  paper  title  was  de- 
ralgned  from  a  United  States  patent  covering 
tbe  land  In  dispute  issued  to  tbe  Willamette 
Valley  &  Cascade  Mountain  Wagon  Boad 
Company  under  date  of  February  10,  1804, 
and  recorded  In  the  county  records  Novem- 
ber 20,  1895,  his  immediate  grantor  b^ng 
the  Oregon  &  Western  Colonization  Company 
by  deed  of  July  28,  1915,  recorded  August 
Otb  of  that  year.  It  was  also  stipulated  that 
tbe  defendant  Samuel  M.  W.  Hindman  re- 
ceived a  deed  from  tbe  state  of  Oregon  cov- 
ering tbe  land,  dated  October  30,  1884,  and 
recorded  on  November  20tb  of  tbe  same 
year,  and  tbat  thereafter  Charles  J.  Hind- 
man obtained  a  sheriff's  deed  for  the  premls- 
es  on  execution  against  Samuel,  dated  Feb- 
ruary 5,  1902,  and  recorded  March  17th  of 
tbe  same  year.  It  appears  in  evidence  prac- 
tically without  dispute  that  Samuel  M.  W. 
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Hindman,  the  father  of  the  defendant,  en- 
tered upon  the  land  In  question  In  the  late 
autumn  of  1870;  that  It  was  a  tract  select- 
ed as  swamp  land  by  the  state  authorities, 
and  he  purchased  the  same  from  the  state  of 
Oregon  taking  the  deed  of  October  30,  1884, 
as  stated ;  that  he  remained  In  possession  of 
the  realty  cultivating  and  draining  It,  and 
occupied  It  as  his  own  until  succeeded  by 
his  son  under  the  sheriff's  deed  already  not- 
ed, and  the  latter  In  turn  continued  In  oc- 
cupancy until  1912.  On  April  5th  of  that 
year  the  Oregon  &  Western  Colonization 
Company,  having  come  Into  the  title  of  the 
Willamette  Valley  &  Cascade  Mountain  Wa- 
gon Boad  Company,  contracted  to  sell  the 
whole  S.  W.  %  of  section  8  to  Berta  Sdion- 
leber.  On  February  15,  1913,  the  plaintiff 
purchased  the  estate  of  Mrs.  Schonleber  un- 
der her  contract  and  entered  Into  possession 
of  the  land  assuming  the  obligations  of  her 
covenant 

[1}  It  Is  clear  that  the  deed  from  the  state 
of  Oregon  to  the  answering  defendants  pred- 
ecessor in  interest  constituted  color  of  tltla 
In  that  respect  the  Instrument  Is  valuable 
only  as  showing  the  extent  of  the  holding 
of  the  Hlndmans  and  to  relieve  them  from 
the  necessity  of  strictly  proving  the  bound- 
aries of  their  actual  tenancy.  In  other 
words,  hy  the  color  of  title  they  are  excused 
from  establishing  exact  possesato  pedis.  It 
has  been  decided  many  times  in  this  state 
that,  where  one  holds  the  exclusive  posses- 
sion of  land  nnder  color  of  title,  claiming 
adversely  against  the  whole  world  to  be  the 
owner  thereof  for  ten  years  continuously,  he 
becomes  vested  with  the  fee-simple  title. 
Caufleld  V.  Clark,  17  Or.  473,  21  Paa  443, 11 
Am.  St  Rep.  845 ;  Dunnlgan  v.  Wood,  58  Or. 
119.  112  Pac.  531 ;  Stout  v.  Michaelbook,  58 
Or.  372,  114  Pac.  929;  Parker  v.  Wolf,  68 
Or.  446,  138  Pac  463.  The  evidence  clearly 
establishes  that  the  Hlndmans  come  within 
the  reason  of  this  rule,  and  that  if  nothing 
else  were  shown  they  became  the  owners  of 
It  on  account  of  having  held  possession  of 
the  land  for  ao  long  a  period.  The  plain- 
tiff's predecessors  in  estate  could  have  begun 
ejectment  against  the  Hlndmans  at  least  upon 
the  issuance  of  the  patent  on  February  10, 
1894,  but  no  steps  were  taken  against  them 
until  this  suit  to  quiet  title.  They  conse- 
quently became  vested  with  the  fee-simple 
title  as  stated  by  the  precedents  noted. 

[2]  It  Is  contended,  however,  that  the  de- 
fendants are  estopped  to  claim  any  title  on 
account  of  their  conduct.  It  becomes  nec- 
essary therefore  to  rehearse  some  of  the 
testimony.  The  plaintiff  as  a  witness  in  his 
own  behalf  declares  that  he  became  acquaint- 
ed with  the  land  in  1906  when  he  was  visit- 
ing in  that  country,  and  that  Mr.  Hindman 
had  showed  it  to  him  and  stated  that  he 
Umsetf  owned  the  property.  The  plaintiff 
says  he  bought  the  land  of  the  Schonlebers 
February  15,  1913,  and  to<A  possesalon  im- 
mediately. He  statea  that  they  nerer  colU- 
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vated  it  to  his  knowledge ;  that  when  he 
bon^t  he  understood  Hindman  had  a  claim 
against  the  projwrty ;  that  he  Interviewed 
him  later  in  the  spring ;  and  that  the  latter 
seemed  to  think  the  company  should  have 
given  him  the  preference  in  acquiring  its 
title.  He  was  then  asked  thla  question  by 
his  counsel: 

"State,  generally,  what  your  relations  vero 
with  Mr.  Obarltt  J.  Hindman  and  Martha  Hind- 
man, S.  M.  W.  Hindman,  relative  to  this  land, 
and  your  occupancy  of  tlie  aanuk  and  tlia  im^ 
provements  tbtteon,  anything  in  oonnectton  wltii 
that" 

He  answered: 

"Well,  in  connection  with  this  talk,  at  the 
time  Mr.  Hindman  told  me  he  had  a  deed  from 
the  state  leading  bade  several  years  for  that 
land  under  Swamp  Act  I  bdieve,  and  of  conrsa 
in  the  conversation  I  simidy  remariied  to  bim 
then:  'WeU,  there  is  no  occasion  tor  us  to  have 
any  trouble  in  connection  with  this  matter.  We 
will  be  friends,  and,  if  you  consider  you  have 
claim  there,  I  would  ask  you  as  a  favor  to 
bring  it  to  an  issue  at  once,  or  as  eoon  as  you 
can.'  Mr.  Hindman  simply  stated  that  he  would 
see  bis  attorney^  in  relation  to  tiie  matter  and 
would  later  advise  me  as  to  what  be  woold  do. 
And  after  we  talked  a  week  or  ten  days,  be 
drove  up  to  the  store  and  called  me  out  of  my 
place  of  business  and  ^mply  stated,  he  sayi, 
'Mack,  I  have  decided  to  dnv»  Hiat  matter,'  and 
be  says,  *Yoo  can  go  ahead.'  Did  be  au  he 
bad  no  title  to  the  land?  A.  No.  sir;  he  dun't 
say  that  directly;  he  thoogbt  that  possibly  he 
might  beat  the  oasa,  but  went  <m  to  state  It 
would  be  a  lone  drawb  oat  uid  vnvuim  propo- 
aition  and  did?t  fed  Joatifled  in  doing  it'^ 

On  cross-examination,  in  speaking  of  his 
purdiase  from  Mrs.  Schonleber,  he  testtfled 
as  fbllows: 

"Q.  Did  she  teU  yoo  anybody  else  dalmed 
the  premises?  A.  No,  she  didn't.  Q.  Did  you 
ask  her  about  Hindman  when  she  offered  to  sell 
to  you?  Didn't  you  inquire  if  Hindman  owned 
these  premises?  A.  No,  sir.  Q.  Yet  Mr.  Hind* 
man  told  you  six  years  before  tliat  he  owned 
tbe  land?  A.  Yea,  I  knew  ha  daimad  the  ptam- 
ieee." 

On  cross-examination  the  defendant  Hind- 
man aa  a  wltneea  in  his  own  bdialf  testified 

thus: ' 

"Q.  Isn't  it  a  fact  you  came  to  Mr.  McKinney 

since  he  has  been  there  and  told  bim  you  were 
not  goin^  ahead  to  claim  any  title  to  this  land? 
A.  No,  sir.  I  didn't.  Q.  Ton  do  not  remember 
t>f  any  such  conversatlou?  A.  Not  that  effect 
■1  told  him  several  times  if  I  could  hold  that  land 
I  was  going  to  do  it  Q.  You  knew  he  was  going 
ahead  and  use  this  land?  A.  I  knew  he  was 
plowing  a  ditch  and  put  it  in  there  I  think  two 
years.  Q.  Xou  didn't  daim  title  during  that 
time?  A.  I  told  him  whenever  I  got  around 
to  it  and  could  God  out  what  I  could  do  in  re- 
gard to  it  I  would  do  so.  Q.  You  never  did 
anything?  A.  No,  never  was  able  to  both  finan- 
cially and  physically.  Q.  Did  you  not  know 
that  Mr.  McKuiney  was  depending  on  what  yon 
said  and  vhat  you  were  doing  to  give  bim  ex- 
clusive (title)  of  tbe  land?  A.  No,  he  told  me 
he  was  depending  on  the  road  company  and  they 
was  going  to  defend  that  title  to  tbe  finish." 

tS]  McKinney  for  himself  oa  the  one  hand, 
and  Hindman  for  himself  on  the  other,  gave 
practically  all  the  evidence  on  the  queation 
of  estoppel.  On  this  branch  of  tbe  case,  tbe 
issue  is  whether  the  conduct  of  Hindman 
amounts  to  an  estoiq^  and  fiirthor  whetlier 
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ostoppd  i8  saffldently  prored.  Tbe  two  wit- 
nessea  are  strongly  at  nurlance  wltti  cadi 
otbor  In  flkMr  statonents.  Oondnct  amonnt- 
ins  to  an  eetopoeL  should  be  cleaily  estab- 
lished b7  a  preponderance  of  the  testimony. 
As  to  that,  we  conclude  that  the  plain  titt 
has  not  made  any  stronger  case  than  the 
defendants.  The  former  contends  snbstan- 
dally  that  Charles  J.  Hlndman  waived  his 
title  to  the  land  and  permitted  the  plaintiff 
to  go  ahead  with  his  impruvement;  while 
Hindman  malntaloB  that,  owing  to  ill  health 
and  insufficient  finances,  he  was  unable  to 
take  active  measures,  but  that  be  alwayn 
informed  the  plaintiff  of  his  purpose  to  hold 
the  land  if  he  could.  Considering  the  two 
witnesses  of  equal  credibility,  the  plaintiff 
fails  to  make  out  a  preponderance  of  the 
testimony. 

[4]  Again,  the  question  is  about  the  title  to 
the  land.  Out  of  tlie  plaintiff's  own  mouth 
we  learn  that  be  knew  of  Hlndman's  claim 
and  liad  known  It  for  several  years;  that 
equipped  with  this  knowledge,  and  without 
consulting  Hlndman,  he  acquired  the  litle 
of  Mrs.  Schonleber  and  assumed  her  con- 
tract to  buy  the  land,  thus  committing  him- 
self to  the  process  ot  acquiring  title  without 
any  Inducement  whatever  from  the  defend- 
ants. It  is  clear  that  the  plaintiff  was  not 
tbua  &r  influenced  to  act  by  anything  that 
Hlpdman  said  or  did.  By  the  least  inquiry 
be  could  hare  ascertained  the  extent  of  the 
tatter's  claim  and  woald  have  discovered  a 
state  of  facta  conferring  upon  the  defendant 
the  fee-simple  title  to  the  land.  He  now 
relies  upon  what  Hindman  said  to  him  after 
he  bad  contracted  to  buy  the  land.  In  otlter 
words,  he  undertakes  to  divest  the  latter  of 
title  to  realty  by  his  verbal  utterances.  In 
Decbenbach  v.  Sima,  45  Or.  500,  77  Pac.  301, 
78  Pac.  666,  Mr.  Ju^lce  Bean  says: 

"Elattvpel  in  pais  arises  from  misrepresenta- 
tion or  concealment  ot  a  matmal  fact,  and  rests 
oatbegroimd'tliat  it  wonU  be  a  fraud  in  a  party 
to  assert  what  his  previous  condnct  has  denied 
when  otiicrs  have  acted  on  the  faith  of  that  de- 
"'■1.  Soch  an  estoppel  can  rarely  arise  unless 
it  has  reference  to  a  present  or  past  state  of 
things,  or  relates  to  an  intended  abandonment 
of  an  existing  right:  and  it  has  no  application 
to  a  mere  breach  of  a  promise  or  covenant  ro- 
lating  to  the  future." 

The  jAalntiff  is  charged  with  a  knowledge 
of  the  law  that  ordinarily  the  title  to  real 
property  cannot  be  acquired  except  by  deed 
and  that  a  contract  for  the  sale  of  land  is 
void  unless  the  same  or  some  note  or  m«no- 
randnm  thereof  expressing  the  considera- 
tlm  be  in  writing  and  subscribed  by  the 
party  to  be  charged.  In  the  case  last  dted, 
the  oontentioD  of  the  defendant  against  an 
action  of  fbrdble  enttj  and  detainer  was 
that  be  bought  out  a  prbTloos  tenant  on  the 
assurance  of  the  plalndfF  (landlord)  that  tbe 
latter  would  make  bim  a  lease  of  the  prop- 
erty tor  tbree  years.  Tlie  oplnlm  goes  on 
to  say: 


"The  only  contraition  Is  that  in  making  snch 
purchase  he  (defendant)  relied  on  the  verbal 
promise  of  the  plaintiff  uat,  if  he  woqU  buy  the 
bosiuess,  the  plaintiff  would  thereafter  execute 
to  him  a  lease  of  the  premises  for  more  than 
one  year.  This  contract  was  void  by  the  statute 
of  frauds,  and  is  therefore  void  for  all  pur- 
poses. It  conferred  no  right  opwi  the  defend* 
ant  and  created  no  oUigatlon  on  the  part  of  the 
plaintiff." 

The  doctrine  of  that  case  is  ai^licable  to 
this.  As  respects  the  title  to  the  land,  which 
is  the  only  tiling  here  in  question,  the  plain- 
tiff appears  to  have  acted  independently  of 
anything  stated  by  Hlndman  and  to  liave 
embarked  upon  hla  enterprise  and  committed 
himself  Irrevocably  to  It  before  he  consulted 
Hlndman  In  any  particular.  Not  having  tieen 
influenced  as  to  the  acquisition  of  title  by 
any  conduct  on  the  part  of  the  holder  of  the 
title  by  prescription,  the  latter  Is  not  estop- 
ped to  assert  the  truth.  All  timt  seems  to 
have  been  done  by  the  plaintiff  after  bis 
conversation  with  Hindman  was  to  expend 
about  $150,  as  he  says,  "in  connection  with 
building  and  equipping  a  ditch  and  dam  site 
on  Sqnaw  creek  for  port  of  the  Innd  it  covers 
and  fencing  and  plowing,  the  cultivation  and 
handling  of  that  land,  crops  and  so  forth." 
How  much  of  tiiis,  if  any,  was  permanent 
improrement;  does  not  aj^ear.  Neither  1» 
it  disclosed  that  be  lost  anything  on  account 
of  it.  His  venture  ot  irrigating  and  fanning 
Hlndman's  land  may  have  beeat  profitable, 
bat  certainly  cannot  amount  to  an  esbnipel 
aa  against  Uie  latter.  In  short,  the  plaiDtiff 
has  not  made  out  by  a  pr^;>onderance  ox 
proof  his  contention  about  the  statementa 
upon  which  be  relies.  Further,  whatever 
they  may  have  been,  tliey  were  made  after 
the  plaintiff  had  enbarked  upon  tlie  pur- 
chase of  the  land  to  which  course  the  con- 
duct of  Hlndman  did  not  Influence  him. 

The  decree  of  the  circuit  court  ther^or» 
must  be  reversed,  and  one  here  entered  quiets 
ing  the  title  of  the  property  In  the  defendant 
Charles  J.  Hindman. 


OAVINESS  V.  OITT  OF  TALB  et  aL 
(Supreme  Court  of  Oregon.  Dec.  11, 1017.) 

1.  Mdmoipal  Cobpobations  ^=»812(2>— Side- 
walks —  Pkbsonal  Injubies  —  Pbesektino 
Claim. 

Provision  of  Vale  city  charter,  requiring  all 
claims  for  damages  to  be  filed  within  six  months 
after  accrual,  does  not  require  filing  of  claim  ba 
personal  Injuries  on  a  sidewalk,  which  claim 
the  charter,  section  200,  further  prohibited  the 
city  from  paying. 

2.  MUWTCIPAI.  COBPOBATIOIfS  «S»761(l)— SlDB- 
WALRS — CONSTBUCTION  AND  I^FAIB. 

Though  there  is  no  municipal  duty  to  build 
sidewalks  in  Uie  first  instance,  and  the  city 
mta  leave  Its  streets  in  a  state  <n  nature,  yet.  If 
it  does  build  walks,  it  must  use  reasonable  dili- 
gence to  keep  them  in  repair,  and  cannot  shift 
the  responsibility  without  giving  other  adequate 
remedy. 
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3.  MumoiPAL  CoEPoiAnons  ^»761(S)— 8nin- 

WAtKS— OONBTBUOnON  AND  (REPAIB— IlTJTT- 

RIES  TO  PkBSONS. 
Since  Vale  charter,  S  197,  requiring  abatting 
owners  to  build  sidewalks,  and  section  200,  ab- 
soIvinK  the  city  frcnn  liability  for  personal  inju- 
rins,  dne  to  defective  walks,  do  not  impair  the 
remedy  aeainst  city  officers,  or  the  abnttiDff  own- 
er, if  acRligent,  one  Injured  on  a  defectiTe  dde- 
walk  cannot  recover  from  the  city. 

Id  Banc.  Appeal  from  Circnit  Court, 
Malheur  County ;  DaltoD  Biggs.  Judge. 

Actlou  by  Minnie  B.  Cavlnesa  against  the 
City  of  Vale  and  others.  Demurrer  by  City 
to  the  complaint  was  sustained,  and  the 
plaintiff  appeals  adversely  to  City  of  Vale. 
Affirmed. 

This  Is  an  action  against  the  dty  of  Vale 
and  A.  W.  Glenn,  Saxoa  Humphrey,  M.  E. 
Thayer,  H.  R.  Dunlop,  and  J.  E.  Lawrence, 
members  of  the  council  of  said  city,  and  B. 
W.  Mulkey,  owner  of  a  lot  adjoining  the  side- 
walk where  tlie  alleged  Injury  hereafter  de- 
scribed occurred,  to  recover  damages  for  an 
.injuiy  alleged  to  haTe  haivened  by  reason 
of  plaintiff  stepping  into  a  bole  In  a  defectiTe 
sidewalk.  By  the  provisions  of  the  char- 
ter It  is  made  the  duty  of  all  owners  of  prop- 
erty adjoining  any  street  In  tb»  city  to  "oon- 
stmct,  reconstruct  and  maintain  in  good  re- 
pair tiie  sidewalks  in  front  of  said  pn^>erty." 
If  any  owner  of  eadti  lot  fiiils  to  construct  or 
softenr  any  sidewalk  to  become  out  of  re- 
pair, It  is  made  the  dnt7  ot  the  city  marshal 
to  post  a  notice  upon  die  adjacent  property, 
directing  Uie  owner  to  Immediate  repair 
the  sidewalks,  and  to  file  an  affidavit  with 
the  city  recorder  stating  whra  and  where 
such  notices  were  posted;  thereafter  the  city 
recorder  ig  required  to  send  1^  mall  a  notice 
to  such  owner  to  r^lr  sncb  defectlre  aide- 
walk. 

Section  197  of  tl>e  charter  prorldes  that  If 
the  owner  of  such  lot  shall  refuse  to  make 
sndi  repairs  within  the  time  designated,  the 
dty  engineer  shall  make  the  same,  and  shall 
report  monthly  to  the  council  the  cost  of 
such  repairs,  and  a  description  of  the  lot 
fronting  upon  the  sidewalk  upon  which  said 
repairs  were  made.  The  council  was  author- 
ized to  exercise  the  same  general  authority 
and  supervision  over  sidewalk  construction 
and  repair  as  It  had  over  street  Improve- 
ments, and  was  directed  to  approve  the  re- 
ports by  tlie  city  engineer  of  expenditures 
for  that  purpose  If  found  reasonable,  and  at 
least  once  a  year  to  collect  the  cost  of  such 
repairs  from  the  owners  of  adjoining  projH 
erty  by  assessment  and  sale.  In  the  same 
manner  as  assessments  for  street  Improve- 
ments were  collected.  It  was  also  provided 
that  advances  from  the  street  and  park  fund 
to  pay  for  such  repairs  might  be  made  at  the 
discretion  of  the  council,  to  be  reimbursed 
by  special  assessment  when  collected.  Sec- 
tloD  200  of  the  charter  is  as  follows: 

"Damage  for  Itegligence.  It  is  not  only  the 
duty  of  all  owners  of  land  within  the  city  to 


constmct  sldewalkB  and  to  keep  fs  repair  all 
ddswalki  constmeted  or  existing  in  front  of, 
along  or  abutting  upon  their  respectlTe  lots  or 
parts  thereof  and  parcels  of  land,  but  such  own- 
ers are  hereby  declared  to  be  liable  for  all  dam- 
ages to  whomsoever  resulting,  arising  from 
their  fault  or  negligence  in  faUing  to  construct 
or  nut  such  sidewalka  in  repair,  and  no  action 
shaTl  be  maintained  against  the  city  of  Tale  by 
any  person  injured  through  or  by  means  of  the 
lack  of  or  defect  in  any  stdewalk." 

The  complaint  alleged:  That  at  ail  tba 
times  mentioned  In  the  complaint  there  were 
sufficient  funds  in  Uie  hands  of  the  city 
treasurer  and  aTailable,  with  which  defend- 
ants—the city  and  its  oouncUmen— might 
have  repaired  the  walk,  and  that  virtue 
of  certain  provisions  of  the  city  charter, 
whldi  are  set  out  in  full  in  the  complalntt 
said  defendants  had  full  power  and  authority 
to  raise  and  provide  sufficient  funds  for  the 
repair  of  said  sidewalk  and  put  the  same  In 
safe  condition  for  travel.  That  on  the  9th 
day  of  December,  191S,  at  the  time  of  the 
Injuries  complained  of  and  for  several 
months  prior  thereto,  the  sidewalk  in  front 
of  and  aloi^  lot  1  in  block  20  was  and  has 
been  in  a  defective  and  dangerous  condition, 
which  was  particularly  described,  and  that 
said  defects  rendered  travel  over  the  same 
extremely  unsafe  and  dangerous,  particular- 
ly after  nightfall,  and  that  snch  condition 
was  at  the  date  of  said  injuries  and  for  sev- 
eral months  prior  thereto  known  to  each 
and  all  of  the  defendants.  Tliat  on  October 
16,  191B,  the  defendants,  officers  of  said  dty, 
caused  the  following  notice  to  be  made  out, 
posted,  and  mailed  to  defendaiU  Mulkey.  tlie' 
owner  ot  the  lot  fronting  on  said  defeetlva 
sidewalk: 

"Notice  to  Repair  Sidewslk. 

"To  B.  W.  Mulkey— Greeting: 

"You  are  hereby  notified  to  repair  the  sidewalk 
abutting  lot  No.  1,  block  20,  of  Original  City 
of  Vale.  Malheur  county,  Or^n,  on  the  N,  & 
W.  rides  and  along  B  and  C  streets,  In  a  good 
and  substantial  manner  as  provided  by  ordi- 
nance of  the  said  city.  Said  repairs  to  be  com- 
pleted within  20  .  days.  Dated  and  posted  on 
the  above^escribed  property,  in  Vale,  Malheur 
county,  Oregon,  this  16th  day  of  October,  A.  D. 
1916.  O.  A.  Pow^  City  MardiaL" 

That  defendant  Mulkey  received  said  no- 
tice in  time  to  have  repaired  the  walk.  That 
between  October  15,  1916,  and  December  9, 
1915.  the  defendants  carelessly  and  negll- 
gentlj'  permitted  said  sidewalk  to  be  and  re- 
main out  of  repair,  and  in  a  dangerous,  unsafe 
and  defective  order  and  condition,  and  care- 
lessly and  negligently  failed  and  omitted  to 
erect  or  cause  to  be  erected  any  barrier,  warn- 
ing, or  other  safeguard  at  or  near  or  upon  said 
sidewalk  so  as  to  protect  the  traveling  public 
from  said  dangerous  and  unsafe  condition 
of  said  sidewalk,  or  to  light  or  otherwise  no- 
tify or  inform  the  public  of  its  dangerous 
and  unsafe  condition.  That  on  December  9. 
1915,  while  plaintiff  was  walking  over  said 
walk,  she  stepped  her  foot  into  one  of  the 
large  and  dangerous  holes  therein,  whereby 
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atie  waa  Injnred,  9ic  The  cUgr  duirter  le- 
quired  all  claims  against  the  city  to  be  filed 
within  six  months  after  the  accident  hap- 
pened. The  complaint  contained  no  allega- 
tion that  this  had  been  done.  The  defend- 
ant city  filed  a  general  demurrer  to  the  com- 
plaint, which  waa  sustained,  and  the  plain- 
tiff appeals. 

W.  H.  Brooke,  of  Ontario  (John  L.  Band,  of 
Baker,  and  P.  J.  Gallagher,  of  Ontario,  oa  the 
hriet),  for  appellant  H.  C.  Eastham,  of  Vale, 
for  respondent.  H.  C.  EaBtham,  of  vale,  and 
William  Smith,  of  Baker,  for  defendants  A.  W. 
Glenn  and  others.  McCuUoch  &  Wood,  of  On- 
tario^ for  defendant  B.  W.  Mnlkej* 

UcBRIDE,  C.  J.  (after  stating  tbe  facts  u 
above).  It  Is  contended  that  the  comirtalnt 
Is  Insufficient  as  against  the  dty  for  tlie 
reasons:  (1)  That  the  claim  was  not  present- 
ed within  six  months  after  the  injury,  as  re- 
quired by  the  charter;  and  (2)  that  by  virtue 
of  section  200  of  the  dty  charter,  the  dty 
Is  exempt  from  liability.  We  will  consider 
these  contentions  in  the  order  above  named. 

[1]  The  first  contention  is  settled  adverse- 
ly to  the  claim  of  respondent  in  Sheridan  v. 
City  of  Salem,  14  Or.  328.  12  Pac.  925,  where- 
in It  was  held  that  a  provision  of  the  char- 
ter  which  provided  that  "no  claim  against 
the  dty  shall  be  paid,  until  it  Is  audited 
and  allowed  by  the  common  council,"  did  not 
apply  to  claims  arising  ex  delicto.  It  Is 
true  that  the  language  used  in  the  Salem 
charter  is  probably  not  quite  so  comprehen- 
sive as  the  language  employed  in  the  Vale 
charter.  The  words,  "claim  for  damages," 
used  In  the  Vale  charter,  if  standing  alone 
and  without  reference  to  other  provisions 
of  the  charter,  would  seem  to  be  broad 
enough  to  include  claims  arising  ex  delido. 
But  a  fair  construction  would  seem  to  be 
that  which  would  refer  the  language  to  such 
claims  as  the  charter  authorized  the  dty 
to  audit  and  pay.  The  object  was  to  give 
the  dty  the  option  of  examining  Into  the 
merits  of  the  claim  and  paying  it  without 
an  action.  If  deemed  proper.  In  view  of  the 
fact  that  section  200  of  the  charter  expressly 
declares  that  the  dty  shall  not  be  liable  for 
claims  of  the  character  herein  described,  it 
cannot  be  held  that  it  was  In  the  legislative 
mind  to  require  the  presentation  to  the  coun- 
cil of  a  claim  which  it  was  expressly  pro- 
hibited from  paying.  To  do  so  would  be  to 
require  the  performance  of  a  vain  and  use- 
Iras  ceremony.  The  authorities  npon  this 
subject  are  confilctlng,  and  will  be  found 
collated  in  an  exhaustive  note  in  Henry  v. 
Uncoln,  93  Neb.  331,  140  N.  W.  mi,  as  re- 
ported In  50  L.  B.  A.  (N.  S.)  174,  and  In  MU- 
ler  V.  Mullan,  17  Idaho,  28,  104  Paa  660,  19 
Ann.  Gas.  1107. 

The  next  question  presented  Involves  the 
liability  of  the  dty.  In  the  language  of  Jus- 
tice Ttaayer  In  Sheildan  r.  City  of  Salem, 
supra.  'It  IB  the  same  old,  ugly  guestlwi  that 
lias  wearied  the  patience  of  courts  and  at- 
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tomeys  for  many  years."  Very  early  in  our 
Judicial  history  in  O'Harra  v.  City  of  Port- 
land, 3  Or.  525,  It  was  held  that  a  provision 
in  a  dty  charter  that  the  dty  should  not  l>e 
liable  for  an  Injury  occasioned  by  a  defect 
In  Its  sidewalk  was  a  valid  exercise  of  the 
munidpal  powers.  The  case  does  not  a^ear 
to  have  been  very  thoroughly  argued  or  con- 
sidered. The  objection  made  was  that  the 
ctaartw  provision  was  vl<totlve  of  section  21, 
art.  1,  of  our  Constltntlon,  whldi  provides 
that  "no  *  *  *  law  Impairing  the  otdl- 
gallon  of  amtraota.  shall  ev«r  be  passed." 
The  court  expressed  its  InaUUty  to  see  how 
this  provlsltm  conld  possibly  ai^ly,  and  bvei^ 
mled  the  objection  summarily.  No  other  con- 
stttuttmial  phase  of  the  case  was  argued  or 
considered.  The  matter  was  again  consider- 
ed In  BanUtt  Buckman,  9  Or.  2S3,  wMdi 
was  not  an  acUon  against  the  dty,  but 
against  the  membets  at  the  board  of  tnuteea 
of  the  dty  of  But  PcHrtland,  for  Oamages 
caused  by  a  defectlTe  roadway.  The  (barter 
provision  involved  in  that  case  was  as  toU 
Jews: 

'  "The  dty  of  East  Portland  b  not  liable  to 
any  one  for  rioy  loss  or  Injury  to  person  or  prop- 
er^ growing  ont  of  any  casnalty  or  acddent  to 
Buch  person  or  property,  on  account  of  the  con- 
dition of  any  street  or  public  ground  therran,  but 
this  section  does  not  exonerate  any  officer  of  the 
dty  of  E»8t  Portland,  or  any  other  person,  from 
such  liability,  when  such  casualty  or  accident 
is  caused  by  the  willful  neglect  of  a  duty  enjoin- 
ed upon  such  officer  or  person  by  the  law,  or  by 
the  gross  negUgence  or  wlllfnl  condnct  of  such 
officer  or  person  in  any  other  respect." 

In  that  case  the  court  held  that  the  ^ect 
of  the  diarter  provision  In  question  was  to 
shift  the  UabllitT  of  the  dty  and  place  It 
upon  the  delinquent  officers.  As  the  dty 
was  not  a  party,  this  part  ot  the  opinion 
was  merely  dictum,  and  yet  it  has  largely 
furnished  the  foundation  for  slmlhir  hold- . 
Ings  by  this  court.  C!oIby  v.  Portland,  166 
Pac.  53T.  Uatttson  v.  Astoria,  39  Or.  577.  65 
Pac.  1066,  87  Am.  St.  Ttep.  687,  Involved 
the  consideration  of  a  provision  of  the  dty 
charter  of  Astoria,  whldi  provided  that 
neither  the  dty  nor  any  member  of  the  coun- 
cil should  be  liable  for  any  injury  arising 
for  any  damafees  resulting  from  the  defective 
condition  of  any  street,  etc.  The  court  held 
this  provision  void  because  repugnant  to 
article  1.  $10,  of  the  Constitution,  which 
provides  that  "every  man  shall  have  remedy 
by  dne  course  of  law  for  Injury  done  him  in 
his  person,  property,  or  reputation."  It  was 
there  conceded,  however,  following  O'Harra 
V.  City  of  Portland,  supra,  that  where  the 
remedy  against  the  dty  officers  was  left  in- 
tact, it  was  competent  to  exempt  the  dty 
Itself  from  liability. 

In  Mattison  v.  Astoria  the  court  quotes 
with  approval  the  following  language  from 
the  opinion  of  Mr.  Justice  Earl  In  Bitspa- 
triok  v.  Slocum,  80  N.  T.  358: 

"There  must  be  a  remedy  in  such  a  case,  where 
one  is  injured  without  any  fault  of  bis  own,  by 
a  defect  in^tMie  of  the  atwts  or  brldf  es  of  the 
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city,  either  against  Ae  titr  or  aome  one  of  Its 

officera." 

The  prlDclpal  case  Is  important  as  thor- 
oughly establishing  the  doctrine  that  while 
the  dty  may  exempt  Itself,  it  can  only  do 
so  when  it  leaves  the  Injured  person  a  remedy 
against  some  one.  In  Batdorff  r.  Oregon 
City,  53  Or.  402,  100  Pac.  937,  18  Ann.  Cas. 
287,  this  court  announced  another  important 
doctrine  relating  to  the  right  of  cities  to 
exempt  themselves  from  liability,  wherein 
the  charter  of  Oregon  City  provided: 

"Oregon  Oity  is  not  liable  to  any  one  for  any 
loss  or  injury  to  person  or  property  |rowing  ov^ 
of  any  caanalty  or  aoddent  happoung  to  such 
person  or  property  on  account  of  the  condition 
of  any  street  or  public  ground  therein ;  but 
this  action  does  not  exonerate  any  officer  of 
Oregon  City  or  any  other  person  from  such  lia- 
bility, when  such  casualty  or  accident  is  caused 
by  the  willful  iieglect  of  any  duty  enjoined  upon 
such  officer  or  person  by  law,  or  by  the  gross 
negligence  or  willful  misconduct  of  such  officer 
or  person  in  any  other  respect." 

This  court  held  the  provision  was  invalid ; 

Mr.  Chief  Justice  Moore  saying: 

"It  will  be  r«nembered  that  section  128  of  the  ■ 
charter  of  Oregon  CH^  exempts  that  municipal- 
ity from  all  accountability,  and  limits  a  recov- 
ery against  its  officers  for  injuries  sustained  In 
consequence  of  their  failure  to  keep  the  streets 
in  smtable  condition  for  travel— whether  It  be 
on  account  of  willful  neglect  of  duty,  gross  neg- 
ligence, or  willful  miscondnet.  If  tBlB  dause 
be  upheld  as  a  valid  exercise  of  the  legislative 
will.  It  necessarily  follows  that  a  person  will  be 
remediless  who  sustains  a  pecnniary  loss  in 
consequence  of  an  improved  street  being  in  a 
defective  condition  which  was  occasicmed  by  or- 
dinary negligence.  As  councilmen  are  liaUe  tot 
injury  caused  by  their  Indifference  in  faUing  to 
repair  a  street,  so,  a  fortiori,  they  might,  by 
enactment,  be  rendered  accountable  when  such 
neglect  is  the  v.-ant  of  that  diligence  which  even 
careless  men  are  accustomed  to  exerdse  {4 
Words  and  Phrases,  3168) ;  but,  where  s  recov- 
ery is  restricted  by  the  act  of  incorporation  to 
gross  negligence  and  limited  to  the  officers  of  a 
citjr,  the  charter  practically  denies  a  remedy  to 
any  person  injured,  contravenes  section  10,  ar- 
ticle 1.  Constitution  of  Oregon,  Is  therefore  void 
and  leaves  the  liability  as  it  existed  at  common 
law.  whereby  the  city  is  accountable  for  such 
n^ligence.  Hattlaon  v.  Astoria.  89  Or.  577, 
65  Pac.  1066.  87  Am.  St  Bep.  687." 

This  would  seem  to  settle  firmly  the  rule 
In  this  state  that  before  a  dty  can  exempt 
itself  from  a  liability  which  exists  both  at 
common  law  and  by  virtue  of  our  Constitu- 
tion, It  must  provide  an  equivalent  remedy; 
one  reasonably  adequate  to  serve  the  pur- 
pose of  the  one  taken  away.  In  subsequent 
cases  it  has  been  assumed  that  where  a  dty 
charter  provided  In  general  terms  that  any 
officers  of  the  dty  charged  with  the  duty  of 
keeping  a  street  In  repair  should  be  liable 
for  injuries  arlsiiig  from  their  neglect  to 
perform  such  duty  furnished  an  equivalent 
remedy,  and  that  audi  provisi<Mi  was  suffl- 
dent  to  exempt  the  dty  from  r«^ttsIblUty. 

In  Colby  v.  City,  supra,  it  was  pointed  oat 
that  such  a  provision  did  not  furnish  a  rem- 
edy substantially  equivalent  to  the  one  taken 
away,  for  the  reason  that  while  a  tSby  was 
dable  on  Uu  prtnc^  ot  reqK»nde»t  snperiOT 


for  the  wrongful  neglect  of  its  officers  to  keep 
streets  in  repair,  the  members  .of  the  coundl 
were  not  so  liable ;  but  that  if  they  had  pro- 
vided funds  wherewith  to  make  repairs,  and 
had  used  ordinary  care  in  selecting  subordi- 
nates to  examine  into  the  condition  of  the 
streets,  and  provided  an  adequate  system  of 
reports  from  such  subordinates,  they  were 
not  liable  for  the  negligence  of  such  subor- 
dinates, and  the  charter  bad  not  attempted 
to  make  them  so  liable,  and  In  the  many 
divisions  of  duties  ot  dLty  officers  there  was 
such  an  amount  of  lost  responsibility  that 
the  injured  person's  right  of  recovery  was 
finally  whittled  down  to  a  cause  of  action 
against  8«ne  obscure  inspector,  usually  ir- 
responsible. 

In  the  case  last  mentioned  we  intimated  ft- 
doubt  as  to  the  constltutlODalllsr  of  a  charts 
provision  which  took  away  from  a  dtlzen  a 
perfectly  plain  and  efficadous  remedy,  and 
left  In  its  place  a  partial  and  unsubstantial 
one ;  and  this  conviction  has  grown  stronger 
In  the  mind  of  the  writer  from  further  con- 
sideration of  the  subject  and  examination  of 
the  authorities,  as  well  as  from  a  knowledge 
of  the  fact  that  the  rale  announced  in  O'Har- 
ra  V.  Portland,  and  Rankin  v.  Bnckman,  and 
followed  in  other  cases,  hofi  not  been  found 
In  practice  to  be  workable  to  the  extent  of 
affording  adequate  redress  to  persons  injur- 
ed by  reason  of  neglect  in  the  repair  of 
streets.  In  the  language  of  Woodard,  0,  J., 
Rbluee  v.  Clark,  61  Pa.  96: 

"To  take  away  the  common-law  rights  of  a 
citizen,  without  giving  blm  a  substantial  and 
adequate  redress  by  statute,  would  be  oppression 
and  injustice ;  would  be  violative  of  his  con- 
stitutional immunitiea." 

[2]  This  is  merely  preparatory  to  a  dis- 
cussion of  the  concrete  question  here  pre- 
sented. There  Is  no  legal  obligation  resting 
upon  a  city  to  build  sidewalks  In  the  first 
Instance.  It  may  leave  Its  streets  in  a  state 
of  nature  and  not  be  responsible  for  not  hav- 
ing improved  them,  but  if  It  chooses  to  im- 
prove them  and  thereby  extends  to  the  public 
an  Invitation  to  walk  npon  them,  it  must  use 
reasonable  diligence  to  keep  them  in  repair. 
It  cannot  shift  responsibility  having  once  as- 
sumed It  without  giving  persons  who  may 
be  injured  by  defective  walks  some  reason-  , 
able  adequate  remedy  for  such  injury. 

[J]  In  the  case  ftt  bar  the  charter  has  not 
authorized  the  city  to  construct  sidewalks; 
that  duty  is  expressly  imposed  upon  thb 
abutting  property  owner.  The  coundl  may 
direct  him  to  make  the  improvement  and  pre- 
scribe the  plan  upon  which  It  shall  be  made, 
but  the  duty  to  build  the  walk  in  the  first 
instance  and  to  keep  It  in  r^air  thereafter 
la  primarily  upon  the  property  owner.  It  Is 
true  that  if  the  property  owner  fails  to  ke^ 
a  walk  In  repair,  the  law  requires  the  city 
engineer  after  notice  to  the  owner  to  make 
such  repairs  at  his  final  expense;  but  after 
all  it  la  the  owner  who  is  primarily  the  per- 
son to  make  xepalrs.  There  ia  justice  under 
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mcb  drcDmstances  in  reciiiirliig  the  owner 
to  be  responsible  for  any  damage  which  may 
ensne  by  reason  of  his  neglect.  If  the 
engineer  falls  to  give  the  notice  required,  or 
If  in  default  of  the  owner  making  repairs, 
be  or  the  council  with  knowledge  of  such 
d^ault  allows  the  defective  condition  to  con- 
tinue, there  is  Justice  in  requiring  these  de- 
Ungnent  officers  and  the  owner  to  answer  for 
anch  delinquency,  Instead  of  saddling  It  upon 
the  general  taxpayers.  There  Is  respectable 
authority  for  the  prt^KMlliui  that  the  Legis- 
lature may  entirely  absolve  a  city  from  lia- 
bility toe  injuries  aiisii^  by  reason  of  de- 
fective streets  or  sidewalks,  and  that  such 
legislation  Is  not  in  donation  of  a  cuisti- 
tntional  provisicHi,  similar  to  section  10,  art 
1,  of  our  C<mstitution.  Goddard  v.  Lbicoln, 
OB  Neb.  004,  06  K.  W.  273. 

But  as  already  shown,  this  comt  has  taken 
a  different  view,  and  held  that  in  order  to 
exempt  a  municipal  oorporatlrai  an  equiva- 
lent remedy  most  be  provided.  Here  the 
legAalative  authority  has  placed  the  primary 
duty  of  coDstmetlng  and  repairing  sidewalks 
upon  the  owner  of  abutting  property,  and 
has  ffiEprealy  declared  such  owner  liable  for 
failure  to  perform  that  duty.  It  baa  not  at- 
tempted to  take  away  the  remedy  Out  al- 
w^s  existed  against  tbe  officers  of  the  city 
fbr  foUnre  to  cause  nipair  of  defects  coming 
to  their  knowledge,  which  latter  remedy, 
vrtaile  not  always  perfect  and  complete,  will 
be  found  sufficient  In  many  cases.  The  own- 
er of  the  abutting  property  Is  prima  facie 
solvent,  and  U  Is  not  required  that  the  reme- 
dy afforded  should  go  to  the  extoit  of  guar- 
anteeing the  Immediate  collection  of  any 
Judgment  that  might  be  obtained,  if  upon  the 
whole  it  appears  that  It  Is  plain  and  reasona- 
bly adequate^ 

The  Judgment  ot  the  circuit  court  Is  af- 
flimed, 

MOOBE^  J„  concurs  in  the  result 


RIOHBT  T.  ROBERTSON.  • 
(Supreme  Court  of  Oregon.    Nov.  20,  1917.) 

1.  COUBTS  «=»114r-BKOOBD8— EnTRDCS  NUNO 

Pbo  Turc. 
Where  the  court  granted  leave  to  pUIotiff  to 
amend  the  complaint  by  interlineation,  but  the 
proceedingB  relative  to  the  amendment  were  not 
entered  upon  the  Journal,  a  nunc  pro  tunc  order 
setting  forth  the  facts  might  be  made  upon  the 
memory  of  the  court  alone,  especially  wnere  an 
InspecUon  of  the  record  indicated  that  there 
was  an  omission,  as  it  contained  no  reference  to 
the  argumrat  and  overmling  of  a  demurrer. 

2.  PuADiRO  «»«22— Wart  of  Vkbivicatioh 
—Waives. 

Where  Uie  complaint  was  amended  by  inter- 
lineation and  no  motlim  was  made  to  strike  it 
out  for  want  ct  a  Tsrifieation,  the  objection  was 
waived. 

3.  Fbauds,  Statute  of  «=>90(l)-OpiaATioN 
AKD  Effect— ExEctrcED  Cohtbaots. 

If  a  piano  was  sold,  ddivered,  and  accepted, 
tbe  contract  was  ezeeated.  and  the  statute  ox 


frauds  could  not  be  InTtdud  to  defeat  a  reoomy 

of  the  purchase  price. 

4.  Tbial  ^»29(1)— Reuabkb  or  Jtrnac— BuL- 
INOB  ON  Evidence. 
In  an  action  for  the  price  of  a  piano  which 
plaintiff  claimed  bad  been  M^d,  delivered,  and  ac- 
cepted, where  defendant  daimed  that  the  piano 
was  left  at  hii  house  on  trial,  and  tliat  he  never 
agreed  to  pundiaae  it,  hat  notified  Dlaintiff  to 
remove  it,  the  court's  remark,  in  ruling  on  an 
objection  based  on  the  statute  of  frauds,  that 
the  sale  of  personal  property  did  not  have  to 
be  in  writing  and  that  "this  is  an  executed 
agreement,"  was  improper,  as  it  assumed  the 
main  fact  in  dispute. 

6.  Appeal  and  Bbsob  «s»10M(S)— HABKUias 

EbBOB— REUABES  of  JtTDOE. 
Where  the  evidwce  appeared  to  be  evenly 
balanced,  such  remark  constituted  reversible  er- 
ror, and  was  not  cured  by  a  general  inatnictlon 
to  disregard  any  remark  which  the  court  might 
have  made  during  the  course  of  its  ruUngs  upon 
the  testimony,  as  under  the  circumstances  the 
remark  should  have  been  expressly  withdrawn. 

6.  Wrttbssbs  «»27&(6)  —  OBoas-EzAimiA- 
Tioir  OF  Pabtt— Ibbeixvart  Mattbbs. 

Considerable  latitude  should  be  allowed  in 

Slaintiff's  croas-examination  of  defendant  regard- 
ig  the  particulars  ot  a  conversation  testified 
to  by  defendant,  though  the  matters  elicited  had 
little,  if  any.  relevancy,  as,  the  witness  being 
adverse,  plaintiff  could  not  know  this  In  advance. 

7.  Evidence  «»151(1)  —  Mattebb  Bxpuna- 
TOBT  OF  Facts  ih  Evidence. 

Where,  in  an  action  for  the  price  ot  a  piano 
which  defendant  claimed  was  on  ly  left  with  lifan 
on  trial,  the  drayman  who  ddlvered  the  piano 
tratified  that  he  said  to  defendant  and  his  wife 
that  they  bad  a  nice  piano  and  that  one  of  them 
said  that  they  thought  so,  defendant  should  have 
l>een  permitted  to  testify  as  to  whether  he  in- 
tended  to  tell  the  drayman  that  he  had  bought 
tbe  piano,  as  the  answer  to  the  drayman's  re- 
mark was  ambiguous,  and  there  was  no  con- 
tractual relation  preventing  him  from  stating 
the  impression  which  he  intended  to  convey. 

in  Banc.  Appeal  from  (^cult  Court, 
Union  County;  J.  W.  Knowles,  Judge. 

Action  by  G.  M.  Rlehey  against  Walter  0. 
Robertson.  From  a  Juc^ent  for  plalntUf, 
defendant  ai^peals.  Beversed,  and  new  trial 
directed. 

This  was  an  action  to  recover  for  the  price 
of  a  piano  which  the  complaint  alleged  the 
plaintiff  had  sold  and  delivered  to  the  de- 
fendant 

The  original  CMnpIaint  alleged  merely  that 
the  piano  was  "sold"  to  the  defendant,  but 
upon  argument  ot  a  demurrer  the  plaintiff 
asked  and  obtained  leave  to  insert  by  Inter- 
Itneathxi  tb»  words  "and  delivered"  after  the 
word  "sold."  No  objectitm  by  the  defendant 
appears  to  tbe  order  of  t3ie  court  permitting 
such  amendmoit  The  proceedings  relative 
to  the  ammdment  not  havli^  been  entered 
upon  the  Journal,  t^e  court,  subsequent  to 
the  trial,  made  a  nunc  pro  tunc  order  setting 
forth  the  facts  above  stated,  and  this,  among 
other  matter.  Is  specified  as  error. 

In  ttie  course  of  the  trial  defendant  object- 
ed to  certain  oral  testimwy  offered  by  plain- 
tiff, mi  the  ground  that  die  alleged  contract 
was  tor  the  sale  of  personal  property  ot  over 
the  value  of  more  than  fSO,  and  that  oral 
evidence  of  such  a  nature  vras  prohibited  1^ 


^s»F0T  other  eases  see  suae  topic  ud  KBT-NTJHBBR  In  till  Ker-Numbwad  Dlsests  and  ladesaa 
•ftobearlng  denied  December  U,  U17. 
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the  statute  of  frauds.  In  mtlng  upon  this 
the  court.  In  the  hearing  of  the  Jury,  made 
the  following  remark: 

"The  Bale  of  personal  pnoperty  does  not  have 
to  be  in  writing  when  over  $50.  That  is  in 
connection  with  an  agreement  on  breach  of  a 
contract  of  sale.  ThiB  is  an  executed  agree- 
ment. The  objection  ie  overraled"— which  rul- 
ing was  excepted  to,  and  hie  exception  was  al- 
lowed. 

Upon  the  trial  several  objections  were 
made  by  defendant  as  to  the  rulings  of  the 
court  upcm  the  admission  of  testimony,  which 
will  be  further  stated  and  considered  In  the 
<^lnion. 

At  the  conclusion  of  plaintiffs  case,  defend- 
ant moved  for  a  nonsuit,  which  motion  was 
denied,  and  such  denial  is  assigned  as  error. 
Tliere  was  also  a  motion  for  a  directed  ver- 
dict, which  was  denied. 

The  court  gave  the  following  instructions 
to  the  jury: 

"I  instruct  yon,  gentlemen  of  the  jury,  that 
in  law  a  sale  is  the  agreed  transfer  of  property 
having  some  valoe,  to  another  for  a  valnaWe 
coneidpration.  A  sale  may  be  shown  by  facts 
and  circiimatances  as  well  as  by  direct  proof. 

"I  farther  instruct  yon  that,  in  order  to  make 
a  completed  sale,  it  is  not  neeenaiy  tiiat  any 
money  actually  cbanre  hands  at  the  time  of 
the  agreement.  If  t£e  minds  of  the  parties 
meet  on  the  property  bargained  for,  that  is,  if 
one  party  sells  and  the  other  one  bays  the  prop- 
erty bargained  about,  it  is  not  necessary  that 
any  money  actually  change  hands  at  the  time 
of  the  transfer,  as  in  law  a  promise  to  pay  con- 
stitutps  a  valuable  consideration. 

"I  further  instruct  you  that  H  you  believe 
from  the  evidence  that  between  the  Ist  day  of 
September,  1916,  and  the  20th  day  of  Novem- 
ber, 1916,  the  plaintiff,  at  the  request  of  the 
defendant,  sold  and  delivered  to  the  defendant 
the  piano  mentioned  in  testimony,  and  that 
defendant  agreed  to  pay  S150  on  said  piano  on 
or  about  the  16th  day  of  November,  1916,  and 
that  said  snm  has  not  been  paid  nor  any  part 
thereof,  then  it  will  be  your  duty  to  find  for 
the  plaintiff  in  the  sum  of  $150. 

"I  further  instruct  you  that  if  yon  believe 
from  the  evidence  that,  at  the  time  mentioned 
In  testimony,  the  plaintiff  and  the  defendant 
entered  into  an  agreement  wherein  and  whereby 
the  terms  of  which  the  plaintiff  agreed  to  and 
did  sell  the  defendant  the  piano  in  controversy^ 
and  the  defendant  in  consideration  therefor 
agreed  to  and  did  buy  said  piano  and  agreed 
to  pay  $160  on  the  purchase  price  of  same  on 
or  about  the  16th  day  of  November,  1916,  and 
that  the  defendant  has  not  paid  for  the  same, 
then  this  would  be  a  completed  sale,  and  ft 
would  be  your  duty  to  find  for  the  plaintiff  in 
the  sum  f  ISa 

"There  was  some  testimony  in  this  case  that 
the  defendant  notified  the  plaintiff  to  come  and 
get  the  piano  in  question.  I  Instruct  you,  a 
vendor  of  goods  is  under  no  obligation  to,  and 
the  law  does  not  r«ftuire  him  to,  receive  goods 
back  after  a  complete  sale,  but,  on  the  other 
hand,  it  is  the  duty  of  the  purchaser  to  pay 
the  price,  if  any,  agreed  to  pay  for  goods  actual- 
ly purchased. 

"I  instruct  you  that  delivery  of  an  article  for 
test  or  trial  is  not  a  delivery  on  sale.  And  if 
you  find  in  this  case  that  there  was  a  delivery 
of  a  piano  by  plaintiff  to  defendant  for  test 
or  trial,  and  not  as  absolute  owner,  then  the 
plaintiff  cannot  prevail,  and  your  verdict  should 
be  for  the  defendant. 

"I  Instruct  yon  that  the  word  'sale*  has  a 
particular  and  legal  meaning,  and  before  you 
can  decide  that  there  was  a  sale  in  thiii  case  of 
tht  piano  in  questkm  by  |»laintifl  to  defendant. 
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you  must  find  from  fiie  testimony  that  the 
minds  of  both  parties  met,  that  is,  that  there 
was  a  positive  unequivocal  agreement  on  the 
part  of  the  plaintiff  to  part  with  the  title  of 
said  piano  and  vest  the  same  in  defendant,  at 
time  of  agreement,  whether  it  was  paid  for  or 
not,  and  an  instant  agreement  by  defendant 
then  and  there  to  receive  and  accept  title  to 
said  piano  as  bis  absolute  property,  without 
regard  to  whether  he  paid  for  it  or  not  There 
must  have  been  no  conditions  whatever  to  be 
performed  by  either  party  prior  to  change  of 
ownership  of  said  piano,  and,  if  you  find  there 
were  conditions  to  be  performed  or  any  reser- 
vations made  by  either  par^,  tt^  yoor  verdict 
should  be  for  the  defendant:  but  I  instruct  you 
that  title  might  pass  from  the  seller  to  the  pur- 
chaser notwithstanding  the  seller  was  to  give 
the  purchaser  a  bill  of  sale,  provided  it  was 
the  mtention  of  the  parties  uat  title  should 
pass. 

"I  instruct  you  that  there  has  been  a  mo- 
tion on  part  of  defendant  for  a  nonsuit,  and 
that  the  court  refused  the  same,  yet  yoo  are 
not  to  consider  such  fact  or  decision  by  the 
court  in  any  manner  governing  you  or  deciding 
the  case  or  directing  a  verdict.  Yon  must  ne 
governed  entirely  by  the  evidence  and  these  in- 
structions which  I  give  you. 

"An  acceptance  of  an  offer  to  sell  need  not 
be  by  any  particular  words.  If  the  seller  of- 
fers to  sell,  and  the  buyer  in  &ny  manner  com- 
municates to  the  seller  his  acceptance  of  the 
offer,  this  would  be  an  acceptance  of  the  offer, 
in  order  for  goods  to  be  delivered  according  to 
the  terms  of  the  order  or  communication. 

"I  instruct  you  that,  during  the  trial  of  this 
action,  the  court  in  ruling  upon  questions  ot 
evidence  may  have  expressed  its  opmions  as  to 
the  law  at  the  Ume,  but  that  was  a  matter 
relating  entirely  to  questions  Involved,  and  you 
are  not  to  be  governed  by  the  same  in  arriving 
at  your  verdict,  but  you  are  to  toke  the  law 
of  the  cage  entirely  from  these  instructions. 

"I  instruct  you  that  there  has  been  some 
teetimony  in  this  case  relative  to  what  the  wife 
of  defraidant  may  have  said  to  plaintiff  not  in 
the  presence  of  defendant,  about  a  sale,  but 
that  was  what  is  classed  as  an  admission  on 
her  part;  that  she  Is  not  a  party  to  this  ac- 
tion, and  does  not  in  any  manner  bind  the 
defendant,  nor  would  it  be  any  evidence  of  a 
sale.  You  are  therefore  further  instructed  that 
you  are  to  receive  such  admissions,  if  any  were 
made,  with  caution  and  only  as  affecting  the 
testimony  and  credibility  of  that  witness.' 

Defendant  duly  excepted  to  Instructions 
1,  2,  3,  4,  e.  Defendant  also  excepted  to  an 
oral  Instruction  of  the  court  to  the  Jury  that, 
if  they  find  for  the  plaintiff,  they  should  find 
for  $luu,  and  so  read  and  submitted  a  form 
of  verdict  to  the  jury  «)ntalnlng  "$150,"  as 
Invading  tiie  province  of  the  jury.  There 
was  also  an  exception  to  the  refusal  of  the 
court  to  give  the  following  Instructions: 

"I  Instruct  yon  that,  under  the  view  the  court 
takes  of  the  law  In  this  case,  it  is  your  duty  to 
find  for  the  defendant,  and  your  verdict  should 
be  for  the  defendant. 

"I  instruct  that  there  has  been  some  testi- 
mony in  this  case  that  defendant's  wife  on  one 
occasion  admitted  that  there  was  a  sale  of  thfe 
piano  in  question  by  plaintiff— not  in  the  pres- 
ence of  the  defendant  I  instruct  that  even  if 
you  find  from  the  testimony,  that  said  witness 
did  make  such  admission,  yet,  unless  you  find 
further  from  the  testimony  that  she  was  spe- 
cially authorized  to  do  so  by  the  defendant,  sndi 
admission  would  not  in  any  manner  bind  the 
defendant,  as  he  atone  is  sued  herein — and  yon 
are  to  disregard  such  testimony. 

"Gentlemen  of  the  jury,  X  instmct  you  that 
in  this  case  the  law  requires  that,  to  constitute 
a  bbIb  of  personal  property  qt  over  the  value 


Digitized  by  Google 


Oro 

of  $90,  tbcTA  must  b&Te  iMen  an  acceptance  and 
receipt  of  the  piano  In  qnestion  on  the  part  of 
defendant  as  the  owner  thereof;  that,  to  con- 
stitute an  acceptance  by  defendant,  there  mnst 
bare  been  a  delivery  of  the  piano  by  i>laintiff 
to  defendant,  with  the  intention  of  Testing  the 
rifbt  of  possession  as  owner  in  defoidaat,  and 
must  have  been  ■  receipt  and  acceptance  Xu 
the  defendant  of  said  piano  with  tlie  intention 
of  receiving  the  same  as  owner  thereof.  So 
that  if  you  find  from  the  testimony  in  this  case 
that  the  defendant  did  not  receive  and  accept  the 
Idano^vith  tbalntentlniof  keepinK  itaa  owner 
tiiereof,  then  yon  most  find  for  the  defendant." 

There  was  a  verdict  and  Judgment  In  favor 
of  plaintiff  for  $150,  and  defendant  ai^ieals. 

C.  H.  Finn,  of  La  Grande,  for  appellant 
E.  J.  Green,  of  La  Grande,  for  respondent 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1 , 2]  A  great  portion  of  the  re- 
spondent's brief  In  this  case  is  talien  up 
with  a  discussion  of  the  nunc  pro  tunc  or- 
der, which  recites  that,  upon  the  argument 
of  the  demurrer  to  plalntiCTs  complaint,  the 
demurrer  was  overruled,  and  that  plaintiff 
was  permitted  to  amend  the  cmnplaint  by 
interlining  the  words  "and  delivered." 
Whatever  the  rule  may  be  In  other  states.  It 
Is  settled  here  that  a  nunc  pro  tunc  order 
may  be  made  upon  the  memory  of  the  court 
alone.  State  v.  Donahue,  75  Or.  40&-416, 
144  Pac.  755, 147  Pac  54a 

It  is  evident  from  an  inspection  of  the 
record  that  there  was  an  omission  in  the 
record  of  the  proceedings  of  January  6, 1917, 
as  all  parties  agree  that  a  demurrer  was 
ai^ed  and  overruled  on  that  date,  and  yet 
there  is  no  record  of  that  fact  except  the 
nunc  pro  tunc  order  made  on  April  17th. 
The  none  pro  tunc  order  is  conclnsive  upon 
this  court,  and  as  no  motion  was  made  to 
strike  out  the  complaint  as  amended,  for 
want  of  a  verification,  the  objection  must  be 
taken  as  waived. 

There  was  really  but  one  issue  of  fact  In 
the  case.  The  plaintiff  claimed,  and  hla  tes- 
timony tended  to  show,  that  the  defendant 
had  ordered  the  piano  and  agreed  to  pay 
$160  cash  down,  and  $160  about  the  16th  of 
December;  that  In  pursuance  of  such  con- 
tract he  delivered  to  and  the  defendant  ac* 
cepted  the  piano,  but  thereafter  refused  to 
IHiy  the  $160,  as  pr(»nlsed.  The  d^endant 
claimed,  and  his  testimony  tended  to  show, 
that  plaintiff  requested  permission  to  send 
the  piano  to  his  house  upon  trial,  and  that 
tie  consented  to  the  proposal,  and  that  there 
was  never  any  agreement  on  hla  part  to  pur- 
chase the  piano  or  to  pay  for  the  same,  and 
that  thereafter  he  seasonably  notified,  the 
plaintiff  of  his  intention  not  to  take  the  in- 
strument and  requested  him  to  remove  It, 
which  plaintiff  failed  to  do. 

[3-63  If  plaintiff's  theory  was  the  true  one, 
the  contract  was  an  executed  contract,  and 
the  statute  of  frauds  could  not  be  Invoked. 
If  defendant's  contention  as  to  the  facts  was 
true,  there  never  was  a  contract  of  sale,  or 
delivery,  which  could  satisfy  the  statute. 
PlalntJff  oonld  only  recover  by  showing  an 


mi 

ei»cnted  contract;  tb»  encaOm  depending 
npon  an  agreenwnt  to  pnrctaase  pins  a  de- 
liverr  and  acceptance,  pursnant  to  mdi  an 
agr««nent.  The  nmarl:  of  tbe  otrart^  thwe- 
for^  ttiat  '*tblB  1b  an  executed  airreement," 
assnmed  the  main  fact  in  dlapnte.  and  cer- 
tainiy  had  a  tendency  to  prejudice  defend- 
ant's case  before  the  Jnry. 

Tbe  Jndge  who  tried  this  case  Is  known  to 
be  one  ot  the  most  earful,  painstaking  ]a- 
rlsts  in  Qie  state,  and  It  is  evident  that  he 
had  in  his  mind  and  Intended  to  say  "the 
plaintiff  is  suing  upon  an  executed  contract** 
The  expression  used  was  probaUy  a  mere 
slip  of  the  tongue^  bnt  the  case  was  a  dose 
one ;  the  evidmce,  so  far  as  it  appears  in 
cold  typ^  was  very  erraily  balanced;  and 
under  sudi  clrcomstances  it  Is  at  least  pos- 
sible, U  not  probable,  that  the  minds  of  some 
Jurors  mig^t  have  dnng  to  the  remark  and 
been  Infiuoiced  by  it 

We  would  not  In  every  case  be  disposed  to 
attach  much  importance  to  a  ronark  ot  the 
court  made  in  the  course  of  a  ruling  upon 
testimony,  but  In  a  close  case  sndi  as  this, 
where  the  remark  went  to  the  very  vitals  of 
the  issue  being  there  tried,  we  iJOsik  it  con- 
stitutes reversible  error,  w]|l<A  was  not  cured 
by  a  genwal  instruction  to  disregard  any 
remark  the  court  might  have  made  dur^ 
the  course  of  Its  rulings  upon  tbe  testimony. 
Under  the  peculiar  dream  stances  the  re- 
mark shcQld  have  been  expressly  withdrawn. 

[6]  Objection  is  made  to  questions  asked 
defendant  upon  cross-examination  In  regard 
to  the  particulars  of  a  conversation  whltA 
he  testified  he  had  with  plaintiff  in  regard 
to  plaintiff's  claim  against  him.  ^e  mat- 
ters elicited  had  little,  if  any,  relevancy  to 
the  case ;  but,  the  witness  being  adverse,  the 
plaintiff,  of  course,  could  not  know  this  in 
advance,  and.  under  such  circumstances  con- 
siderable latitude  should  be  allowed  in  cross- 
examination. 

Our  statute  provides  that : 

"When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one 
party,  the  whole,  on  the  same  subject,  may  be 
inquired  into  by  the  other."  U  O.  L.  i  711. 

In  Mahou  v.  Rankin,  64  Or.  329,  102  Pac. 
608,  103  Pac.  53,  it  Is  said: 

"The  better  rule  is  that  the  balance  of  tbe 
conversation  to  be  competent  must  be  material, 
and  in  some  way  affect  that  portion  of  the  con- 
versation already  proved." 

Tested  by  this  rule,  it  Is  difficult  to  see 
how  the  balance  of  the  conversation  which 
attempted  unsuccessfully  to- elicit  from  the 
witness  an  admission  that  he  had  followed 
plaintiff  up  o"h  the  street  and  threatened  to 
whip  him,  and  stated  he  had  been  assured 
that  if  he  would  whip  plaintiff  his  fine  would 
be  paid,  tended  to  explain  or  affect  the  facts 
already  brought  out  In  any  event,  his  an- 
swers rendered  tbe  questions  harmless. 

171  Another  assignment  of  error  relates  to 
the  exclusion  of  certain  testimony  offered  by 
plaintiff  and  arose  in  this  wise:  It  was  at- 
ten^ted  to  be  shown  by  plaintiff  that  wfien 
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Frank  Cleicsiger,  a  drayman,  took  the  piano 
from  the  store  of  plaintiff  to  defendant's 
residence,  he  said  to  def^idant  and  hlB  wife, 
"You  have  a  nice  piano  here,"  and  that  de- 
fendant or  his  wife  said,  "Yes,  we  think  so." 
When  defendant  was  on  the  witness  stand, 
bis  counsel  asked  Mm,  rdterring  to  this  in* 
cldent : 

"Did  yoQ  intend  to  tell  him  at  the  time  you 
had  bought  it?  A.  No,  sir.  (Upon  motion  of 
plaintiff,  ihia  answer  was  atrickeo  out)  Q. 
Did  you  mean  to  inform  the  drayman  you  had 
bought  it?  (Mr.  Green  objected  to  this  as  im- 
material, incompetent,  and  invading  the  prov- 
ince of  the  jury.)  The  Court:  Where  they  are 
unamblfuous.  It  is  for  the  Jury  to  say  what 
he  meant  hy  it,  and  the  objection  is  sastalned." 

We  are  of  the  opinion  this  ruling  was  er- 
roneous. The  plaintiff  could  Justly  argue 
that  by  the  language  used  the  defendant  In- 
tended to  convey  to  the  drayman  the  Im- 
pression he  had  purchased,  Uie  piano  and 
tliat  It  was  his  property,  ^e  language  was 
subject  to  such  a  construction  but,  on  the 
otter  hand,  It  might  properly  have  been  used 
In  a  case  where  the  Instrument  had  been  tak- 
en on  trlnl  The  court  substituted  a  rule  for 
the  Interpretation  of  contracts  for  a  rule 
governing  the  admissibility  of  evidence.  In 
Interpreting  a  contract  It  la  not  what  im- 
pression one  party  meant  to  convey  to  an- 
other, which  defines  the  rights  of  the  con- 
tractee,  bat  what  he  says.  For  Instance,  If 
Blchey  had  said  to  the  defendant,  "I  will 
sell  you  this  piano  for  fSOO,"  and  defendant 
had  said,  "All  right,  send  It  up  to  the  house 
and  I  wUl  take  It."  and  plaintiff  had  sent  it 
and  defendant  received  It,  here  would  be  a 
cmnplete  contract,  and  defendant  conld  not 
be  allowed  afterwards  to  say  tiiat  when  he 
said,  "1  wUl  take  It,  send  It  up,"  that  he 
meant  he  would  take  It  on  trial  and  If  un- 
satisfactory would  return  It 

This  estoppel  arises  by  reason  of  a  con- 
tractual relation  having  been  created  by  the 
language  of  acceptance.  But  there  was  no 
contractual  relation  existing  between  defend- 
ant and  the  drayman,  and,  even  if  in  answer 
to  the  drayman's  question  lie  had  gone  far- 
ther than  the  record  indlcatee,  he  should 
have  been  allowed  to  state  his  reasons  for 
doing  so.  Besides,  the  answer  was  in  fact 
ambiguous.  The  plaintiff  might,  and.  no 
doubt  did,  contend  that  the  defendant  In- 
tended for  the  drayman  to  understand  by  his 
language  he  bad  purchased  the  piano,  and  it 
was  therefore  an  admlssloD  against  interest, 
while  the  defendant  could  fairly  contend 
that  by  the  language  used  he  Intended  to 
make  no  such  admission. 

Objections  are  made  to  the  giving  of  cer- 
tain instructions  by  the  couft  and  the  re- 
fusal of  others  requested  by  defendant,  but 
we  consider  these  not  well  taken.  The  in- 
structions given  fairly  covered  the  whole 
case  and  correctly  state  the  law. 

For  the  errors  above  Indicated,  the  Judg- 
ment Is  reversed,  and  a  new  trial  directed. 


ROTHOHILD  BROS.  T.  KENNEDY. 
(Supreme  Court  of  Ore^con.  Dec.  11,  1917.) 

1.  Saus  «5>364(1)— Aotiov  roa  Pbtcb— An- 
swxB — CoNBTBucrnoN— Statutes. 

An  averment  in  an  answv  that  plaintiff 
supplied  defendant  as  trustee  with  the  goods 
with  the  understanding  and  with  pf>^tire  agree- 
ment that  goods  were  to  be  paid  for  pro  rata, 
and  that  the  defendant  was  not  bound  nor  held 
personally,  and  was  only  liable  as  such  trustee 
for  pro  rata  share  of  asaeta  of  the  business, 
when  liberally  construed,  as  provided  by  L,  O. 
L.  S  85,  was  a  daim  by  defendant  to  be  entirely 
exempt  and  that  plamtiff  was  to  look  to  the 
ttuBt  estate  entirely  for  the  purchase  price. 

2.  Appial  and  Bbbob  «3>100a--WEiaHT  or 
Evidence— Questions  fob  Jubt. 

The  verdict  of  a  jury  forecloses  debate  about 
the  weight  of  the  evidence. 

3.  ASSIQNMXHTS  VOM  BlNBITr  OT  CKEDnOBB 

«=>2e3  —  PuBOHAaaa  bt  Tbubtek  —  Lia- 

BIUTT. 

Where  a  businew  Is  transferred  to  one  In 
trust,  with  agreement  to  purchase  goods  and  to 
keep  the  bunness  going  and  pay  off  creditors, 
the  trustee  has  power  to  purchase  goods  and 
bind  the  trust  estate  therefor. 

4.  PBINcrPAL  AND  AOENT  (8sal03(12>— SEI^' 

iNo  Agent— Conditions  of  Pubchask. 
Where  a  trustee  of  a  business  gives  an  order 
(or  goods  to  an  agent,  and  it  is  agreed  that  he 
will  not  be  bound  personally,  the  principal  is 
bound  by  such  condition,  although  in  the  ab- 
sence of  such  condition  the  trustee  would  be 
personally  liable ;  it  being  the  duty  of  the  agent 
to  transmit  the  condition  along  with  the  Mder. 

5.  Sales  «=3fi2(3)  —  Pebsons  Liabui  —  Hti- 

DENCE. 

Although  an  agent  did  not  have  auttiority  to 
Bell  goods  below  listed  price,  evidence  of  a  con- 
versation t>etween  the  purchaser,  trustee  of  a 
business,  and  such  agent  as  to  seller  looking 
only  to  a  pro  rata  snare  of  the  assets  for  the 
purchase  price,  was  competent  to  show  thst  the 
aaie  was  to  the  buyer  as  trustee,  and  not  as  an 
individuaL 

HcBride,  O.  J.,  and  Moore  and  McCamant, 
JJ.,  dissenting. 

In  Banc  Appeal  from  Circuit  Court,  Jack- 
son County;  F.  M.  Calkins,  Judge. 

Action  by  Rothchild  Bros.,  a  corporation, 
against  W.  M.  Kennedy.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

This  is  an  action  to  recover  money  for 
goods,  wares,  and  mendiaiidise  alleged  to 
have  been  sold  to  ttie  defendant  William 
Cams  owned  a  saloqp.  He  Incurred  consider^ 
able  Indebtedness.  One  of  the  creditors  at- 
tacfaed  the  saloon.  The  attaching  creditor 
was  paid  and  Carns  conveyed  the  saloon  to 
W.  M.  Kennedy  as  trustee,  and  the  latter 
agreed  to  conduct  the  business  "in  the  usual 
way,"  and  out  of  the  proceeds  derived  from 
Uie  business  to  pay  the  expense  of  operating 
the  saloon,  to  pay  the  Indebtedness  already 
incurred,  and  to  account  to  Carns  for  any 
surplus  that  might  remain.  The  trust  agree- 
ment provided  that  Kennedy  "shall  be  en- 
titled •  *  •  to  purchase  such  new  stock 
as  may  be  necessary  to  keep  said  business  a 
going  concern."  Rothchild  Bros,  was  a  cor- 
poratlon  engaged  In  the  wholesale  ikiuor  busi- 
ness.  Felix  Cohn  ^s  a  traveling  salesman 
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for  BothdilM  B10&  Oobn  luid  authority  to 
Bolldt  orders  and  tranamlt  tbem  to  Ui  prin- 
cipal, and  Uie  latter  had  the  risht  to  deter> 
mine  whettier  to  accept  the  orders  and  dilp 
the  goods.  Hie  plaintiff  relied  "to  a  great 
extent"  npon  investlgatloiis  made  by  Oohn 
concerning  the  credit  of  coatomera.  Oohn 
was  empowered  to  collect  moneys  for  the 
corporation,  ^medy  gare  orders  to  Oohn 
for  liquors  from  time  to  time,  and  the  latter 
transmitted  the  orders  to  the  plaintiff,  and 
it  filled  the  orders  by  shipping  the  goods 
to  Kennedy.  The  plaintiff  received  part  pay- 
ment for  the  llquorfl  shipped  by  it,  and  Is  now 
proseoutlng  this  action  against  Kennedy  as  an 
individual  on  the  theory  that  he  is  i>ersonaUy 
liable  for  the  gooda  which  it  Is  admitted  were 
sold  and  delivered  by  the  plaintiff.  The  d^ 
fense  Interposed  by  Kennedy  Is  that  he  bought 
the  goods  in  his  capacity  as  trustee  only  and 
upon  an  agreem«it  exraiptlng  him  frmn  per- 
sonal liability.  The  defendant  pleads  his  d» 
fense  In  the  following  lai^age: 

"That  the  jdaintiff  herein  in  common  with 
other  creditors  who  supplied  goods,  liquors, 
dgars,  etc.,  to  keep  and  maintain  said  bnsloess 
as  such  going  coocem,  fally  understood  that 
'  the  defencunt  was  trastee  of  said  goisg  concern, 
fully  understood  that  the  defoidant  waa  trustee 
of  Mid  saloon  busineBS  for  said  Cama  and  said 
eredltora  and  sapplied  sndi  goods,  Bquon,  etc, 
to  said  defendant  as  sneh  trustee  with  the  fall 
and  complete  understanding  and  with  the  posi- 
tive agreement  to  and  with  said  defendant  that 
the  goods  and  liquors  bo  supplied  were  to  he 
paid  for  pro  rata,  and  that  the  defendant  was 
not  bound  nor  held  personally,  and  waa  only 
liable  as  8U<^  truatee,  and  only  to  the  extent  of 
the  pro  rata  share  of  the  proceeds  thereof  to  be 
dieburaed  and  paid  by  the  defendant  to  the 
plaintiff  pro  rata,  whSM  and  share  alike  aa  oth- 
er creditora  thereof  aa  aforesaid;  that  said  sum 
of  $321.28  sought  to  be  recovered  in  said  com- 

Slaint  is  the  unpaid  balance  as  aforesaid,  and 
efendont  does  not  owe  the  same  or  any  part 
thereof." 

The  Terdlct  of  the  jury  was  tor  the  de- 
fendant, and  the  pl^tlff  appealed  from  the 
consequent  Judgment 

Porter  J.  Neff,  of  Medfnrd,  for  appellant 
W.  E.  Phlpps  and  W.  B.  Crews,  both  of  Bed- 
ford, for  re^xmdrat 

HARRIS,  J.  (after  stating  the  facts  as 
above).  At  the  trial  the  court  permitted  the 
defendant  to  testify,  over  the  objection  of 
plaintiff,  that  he  had  entered  Into  an  agree- 
ment with  the  traveling  salesman,  Felix 
Cohn,  to  the  effect  that  the  defendant  was 
not  to  t>e  held  personally  liable  for  the  pnr- 
chase  price  of  the  goods  sold,  "but  that  plain- 
tiff should  accept  In  payment  therefor  its  pro 
rata  shore  with  other  creditors  of  the  funds 
realbsed  by  the  tnuC  estate  of  which  defend- 
ant was  trustee."  At  tba  close  of  the  testis 
maoj  the  plalntlfl  moved  for  a  directed  vei^ 
•diet  "tm  the  ground  that  Oohn  has  no  Implied 
authority  to  ma^  aucb  an  agreonent,  and 
diat  it  was  not,  therefote,  hound  thereby." 
The  motion  for  a  directed  Terdict  was  over- 


ruled, and  when  diarging  the  Jury  the  court 
gave  the  following  instruction: 

"The  defendant  Cohn  was  authorized  under 
the  evidence  heie  to  solicit  orders  and  to  trans- 
mit  them  to  his  bouse^  and  that  the  house  there- 
upon was  to  determine  whether  or  not  tbey 
should  be  accepted  and  the  goods  shlpi>ed,  and 
it  was  his  duty  to  transmit  those  orders  as 
tiiey  were  given  to  him  with  the  condition  and 
limitation;  and  If  there  was  a  condition  that  the 
goods  were  to  be  shipped  to  Kennedy  as  trustee, 
and  that  he  was  not  to  he  peraonally  responsible, 
but  was  to  prorate  with  the  other  creditors  with 
this  plaintiff,  it  waa  the  duty  of  this  agent  to 
transmit  that  condition  with  the  order  to  his 
principal,  and  if  he  failed  to  do  that  his  knowl- 
ed^e  of  the  conditions  would  be  Imparted  to  his 
prrndpal,  so  that  is  the  reason  I  have  denied 
the  motion  for  a  directed  verdict" 

The  assignments  of  error  are  predicated 
upon  the  admission  of  the  erideuce  of  defend- 
ant, the  ruling  on  a  moUon  for  a  directed  tov 
diet  and  the  quoted  Instruction. 

[1]  It  will  be  necessary  at  the  reiy  outset 
of  the  discussion  to  construe  the  langu^;e 
used'  by  the  defendant  in  his  answer,  because 
the  argument  Is  made  that  the  mly  way  in 
which  Kennedy  could  escape  indlTidual  re- 
sponsibility was  by  making  an  express  agree- 
ment that  the  plaintiff  would  rely  for  pay- 
ment solely  upon  the  trust  estate;  t^at  a  fair 
and  legitimate  construction  of  Uie  language 
quoted  from  the  answer  means  that  the  de> 
fendant  claims  that  as  trustee  he  was  per- 
sonally liable  to  the  plaintiff  for  a  pro  rata  ' 
share  of  the  tmst  estate;  and  that,  therefore, 
since  the  answer  does  not  allege  that  it  was 
expressly  agreed  that  the  plaintiff  would  rely 
solely  upon  the  trust  estate,  the  defendant 
is  personally  liable  for  the  payment  of  the 
goods  sold  by  plaintiff.  This  argumrat  im- 
pliedly admits  that  the  jndgmoit  of  the  trial 
court  should  be  affirmed  if  the  answer  arers 
that  it  was  agreed  that  the  plaintiff  would 
look  solely  to  the  tmst  estate  for  payment, 
because  the  whole  point  of  the  argument  is 
that  the  answer  contains  no  averment  that 
the  plaintiff  would  look  for  compensation 
solely  or  at  all  to  tbe  trust  estate. 

[2]  While  the  eridence  fOr  the  plaintiff  con- 
tradlctod  the  testimony  reeelTed  for  the  de> 
fendant,  there  ms  nerertiieless  evidence  to 
the  effect  that  it  was  agreed  between  Cohn 
and  Kennedy  ttiat  Oie  latter  would  not  be  lia- 
ble personally.  The  rer&let  of  the  jury  fore- 
closes debate  about  tiie  wedight  of  the  evi- 
dence; 

The  Code  prescribes  the  rule  of  construc- 
tion which  governs  us,  for  it  is  said  in  sec- 
tion 86,  L.  O.  Lu,  that: 

"In  the  construction  of  a  pleading  for  the  pur- 
pose of  determining  its  effect,  its  allegations 
shall  be  liberally  construed,  with  a  view  of  sub- 
stantial justice  between  the  partiea." 

Taming  now  to  ttie  quoted  portlmi  of  the 
answer  whlrii  is  to  be  construed,  it  will  be 
noticed  fliat  the  paragraph  opens  by  saying 
that  the  plaintiff  and  the  other  creditors  ful- 
ly understood  that  tiie  defendant  was  trustee 
of  the  saloon  bustnesB  for  Oams;  and  it  then 
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contiiinea  with  tbe  aTerment  tliat  the  plain- 
tiff supplied  goods  to  the  defeodaut  "as  aiacti 
trostee  with  the  full  and  complete  under- 
standing and  with  the  positive  agreement  to 
and  with  said  defendant  that  tbe  goods  and 
liquors  so  supplied  were  to  be  paid  for  pro 
rata,  and  that  the  defendant  was  not  twnnd 
nor  held  personally,  and  was  only  liable  ae 
such  trustee."  Here  is  a  plain  and  unambigu- 
ous statement  that  It  was  agreed  that  defend- 
ant was  not  to  be  held  personally  at  all,  but 
that  he  should  only  be  liable  In  hia  capacity 
as  trustee,  and  even  in  that  capacity  he  was 
only  to  be  liable  "to  the  extent  of  the  pro 
rata  share  of  the  proceeds"  derived  from  the 
Carns  saloon  business.  At  no  time  during 
tbe  trial  or  on  this  appeal  was  it  contended 
or  even  suggested  by  counsel  that  the  an- 
swer meant  that  it  was  agreed  that  Kennedy 
was  only  to  be  liable  personally  to  the  extent 
of  a  pro  rata'  portion  of  the  proceeds  of  the 
business:  but,  upon  the  cwitrary,  the  <;au8e 
wns  tried  in  the  nisi  prlns  court  by  both 
counsel  and  Judge  on  the  theory  that  the  an- 
swer alleged  that  It  was  agreed  Uiat  Kennedy 
would  be  exempted  from  liability  entirely. 
When  arguing  the  motion  for  a  directed  ver- 
dict counsel  for  plaintiff  addressed  tbe  court 
thus: 

"The  vital  question  in  this  case  is  whether  or 
not  there  was  an  express  contract  entered  into 
at  the  time  of  the  sale  whereby  Mr.  Keanedy— 
whereby  it  was  agreed  that  Mr.  Kennedy  Bhould 
not  be  liable  for  goods  be  had  then  and  there 
purchased,  and  that,  may  it  please  your  honor, 
Is  the  question  to  which  1  denie  to  address  my- 
self in  this  action." 

In  his  diarge,  the  court  repeatedly  told 
tbe  Jury  that  the  defendant's  position  was 
that  tbe  goods  were  ordered  with  tbe  dis- 
tinct nnderstanding  that  he  was  not  to  be 
personally  liable,  and  that  tbe  position  of  the 
plaintiff  was  that  there  was  no  agreement 
that  d^mdant  was  not  to  be  liable.  Fur- 
thermore, the  court  Instructed  the  Jury  that 
the  burden  was  upon  the  defendant  to  estab- 
lish "ttiat  he  gave  the  order  to  pay  as  trustee, 
and  with  the  distinct  understanding  between 
the  plaintiff  and  himself  that  he  was  not  to 
be  personally  liable."  Moreover,  no  excep- 
tion to  any  part  of  tbe  charge  to  the  Jury  was 
predicated  upon  the  theory  that  the  defend- 
ant had  alleged  in  his  answer  that  his  per- 
sonal liability  was  limited  to  a  pro  rata 
share  of  the  trust  estate.  The  answer  al- 
leges tliat  the  plaintiff  and  defendant  agreed 
that  he  was  not  to  be  liable  personally  at  all, 
but  that  he  was  only  to  be  liable  as  trustee, 
and  his  liability  as  trustee  was  limited  to  a 
pro  rata  share  of  the  trust  estate.  This  al- 
legation is  only  one  way  of  saying  that  the 
plaintiff  agreed  to  look  solely  to  the  trust 
estate  for  payment,  and  the  trial  was  con- 
ducted by  all  parties  on  the  assumption  that 
such  was  the  meaning  of  the  answer.  Tbe 
defense  interposed  by  Kennedy  was  sufficient- 
ly pleaded  if  he  alleged  that  the  goods  were 
■old  to  him  upon  an  agreement  exempting 
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him  from  personal  UablUt^.  He  did  so  al> 
lege  in  hia  answer;  and  it  was  not  necessary 
for  him  to  allege  more.  When  construed  by 
the  rule  fixed  by  section  85,  L.  O.  L.,  and 
when  viewed  in  the  Ught  of  precedents,  the 
answer  must  be  held  to  mean  that  Kennedy 
claimed  to  be  entirely  exempt  as  an  Indi- 
vidual. Wyatt  V.  Wyatt,  31  Or,  531,  537,  49 
Pac.  855;  West  v.  Eley,  39  Or.  461,  464,  65 
Pac  798;  Patterson  v.Vatterson,  40  Or.  S60, 
562,  67  Pac.  664;  Walker  t.  Harold,  44  Or. 
205.  207,  74  Pac.  705. 

Having  construed  the  answer  and  ascer- 
tained tbe  meaning  of  its  language.  It  will 
now  be  necessary  to  determine  whether  Ken- 
nedy can  avail  himself  of  the  defense  that 
he  ordered  the  goods  upon  an  agreement  ex- 
empting him  from,  personal  responsibility. 
The  plaintiff  contends  that  even  though  it  be 
conceded  that  Gobn  and  Kennedy  agreed  that 
the  latter  should  not  be  liable  personally, 
nevertheless  the  plaintiff  is  not  bound  by 
such  agreement  because  it  did  not  have 
knowledge  of  the  agreement  when  it  shipped 
the  goods,  and  Cohn  as  agent  had  no  author- 
ity to  make  such  an  agreement  for  the  plain- 
tiff. The  question  for  decision  is  whether 
Cohn  had  authority  to  receive  orders  tor 
goods  from  Kennedy  as  trustee  with  the  un- 
derstanding that  the  latter  should  be  exempt* 
ed  from  personal  liability. 

It  was  Cohn's  business  to  solicit  orders, 
and  he  acted  within  the  scope  of  his  ag^cy 
when  be  solicited  and  obtained  orders  from 
customers,  whether  such  cnstMnera  were  ln< 
dlvldnals  or  otherwise.  He  acted  within  the 
scope  of  his  agency  when  he  solicited  orders 
from  a  corporation,  or  from  a  partnership^ 
or  from  a  pers<m  acting  In  a  r^resentaUve 
capacity,  or  from  a  person  acting  for  blmsidf 
individually;  and  hence  Obhn  did  not  ex* 
ceed  bis  authority  if  be  solicited  and  ob- 
tained orders  from  Kennedy  as  an  individual, 
or  from  Kennedy  as  a  representative.  Ken- 
nedy  defends  by  saying  that  the  goods  were 
purdiased  by  him  solely  In  his  capadty  as 
trustee;  with  an  agreement  exempting  him 
from  personal  liability. 

[8, 4]  It  must  be  conceded  that  even  though 
Kennedy  purchased  the  goods  for  tbe  benefit 
of  tbe  trust  ettate,  be  would  be  p^sonally 
liable  in  the  absence  of  an  agreement  exempt- 
ing blm  from  liability.  88  Cyc.  88a.  Tbe 
main  question  for  decision  cannot  Invcdve  anr 
Inquiry  concerning  tbe  authwi^  of  Kennedy 
to  purchase  the  goods  sold  by  the  plaintiff, 
for  the  trust  agreement  expressly  conferred 
power  upon  him  to  purchase  such  new  stock 
as  was  necessary  to  keep  the  business  a  going 
concern,  and  he  therefore  was  empowere^l  to 
purchase  the  goods,  and  to  bind  the  trust  es- 
tate by  his  promise  as  trustee  to  pay  for  the 
goods.  Kennedy  exercised  his  authority, 
and  by  his  promise  did  bind  the  estate  to- 
pay  for  the  goods  sold  by  the  plaintiff.  Cohn 
had  a  right  to  deal  with  Kennedy  solely  as 
trustee  as  distinguished  from  Kennedy  per- 
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soDally,  and  In  dealing  yrith  Kenaedj  as  trus- 
tee he  had  a  right  to  agree  that  he  was  not 
dealing  with  Kennedy  personally,  and  to 
stipulate  that  the  orders  for  goods  given  to 
him  were  given  to  him  and  received  by  him  as 
the  orders  of  Kennedy  as  trustee  only.  If 
Cohn  solicited  orders  from  Kennedy  as  trus- 
tee only,  and  expressly  agreed  that  Kennedy 
should  only  be  liable  as  tmstee,  and  should 
not  be  liable  in  his  personal  capacity,  then 
Kennedy  In  his  character  as  trustee  and  not 
Kennedy  personally  was  the  customer.  If 
Kennedy  Is  not  liable  personally,  then  the  In- 
stant action  must  fall  because  It  Is  prosecut- 
ed against  him  personally. 

It  is  not  necessary  to  determine  whether 
Cohn  could  bind  his  principal  by  agreeing  to 
sell  for  prices  less  than  those  fixed  by  the 
principal;  nor  Is  it  necessary  to  decide 
whether  a  traveling  salesman  can  obligate 
his  employer  to  allow  discounts  or  rebates 
to  customers.  The  defense  is,  not  that  Ken- 
nedy as  an  Individual  Is  only  liable  to  the  ex- 
tent of  the  amount  of  the  trust  assets  prorat- 
ed among  the  creditors,  but  that  he  Is  not 
liable  at  an  as  an  IndiviunaL  The  alleged 
stipulation  relative  to  prorating  the  assets 
Is  a  component  part  of  the  averred  agree- 
ment with  Kennedy  as  trustee.  To  decide 
that  Cobn  had  authority  to  solicit  ao  order 
from  Kennedy  as  trustee  does  not  decide  that 
Cobn  could  bind  bJa  firindpat  to  agree  to 
prorate;  and,  on  the  otbor  hand,  to  dedde 
Chat  Oobn  could  not  Und  bis  principal  to  pro- 
rate does  not  decMe  that  Cohn  conld  not 
accept  an  order  from  Kennedy  as  trustee. 
But  to  decide  tbat  Cohn  could  solicit  and  re- 
ceive orders  of  goods  from  Kennedy  as  trus- 
tee upon  an  agreement  exempting  Kennedy 
as  an  Individual  in  to  decide  tbat  Kennedy 
as  an  Indiyldual  is  not  liable;  and  sucb 
a  decision  ends  the  Instant  action.  The 
verdict  of  the  Jury  necessarily  involves  the 
finding  that  Cohn  received  the  orders  from 
Kennedy  acting  In  hla  capacity  as  trustee 
only,  wltb  the  agreement  that  Kennedy 
aboidd  be  divested  of  hla  diaracter  as  an  In- 
dividual and  be  exempted  from  personal  lia- 
bility. 

[C]  Hie  detmdant  was  entitled  to  otter 
evidence  about  the  stipulation  to  prorate  the 
assets  for  tbe  purpose  of  proving  the  defense 
tbat  tbe  orders  for  the  goods  were  given  by 
Kennedy  as  trustee,  and  for  tbe  purpose  of 
showing  that  It  was  agreed  that  Kennedy  did 
not  give  tbe  orders  as  an  individual.  BM- 
deoce  oi  the  conversation  about  prorating  the 
assets  of  the  trust  estate  was  competent  to 
go  to  tbe  jury  for  whatever  It  might  have 
been  worth  In  deciding  the  ultimate  fact  of 
whether  or  not  the  goods  were  ordered  by 
Komedy  acting  solely  as  trustee. 

If  it  be  assumed,  without  deciding,  that  a 
sale  to  a  trustee  as  such  Involves  the  risk  of 
being  obliged  to  prorate  with  other  creditors, 
on  the  theory  that  if  the  trust  estate  Is  in- 
BUffldait  to  pay  aU  tbe  debts  tbe  law  will ; 


comp^  the  creditors  to  prorate,  then  the 
stipulation  entered  into  between  Cohn  and 
Kennedy  with  reference  to  prorating  did  not 
change  the  rights  of  the  parties  in  the  least, 
for  they  only  agreed  to  do  what  the  law 
would  compel  them  to  do,  even  though  they 
had  been  silent  upon  the  subject.  It  ar^es 
nothing  to  say  that  an  order  from  Kennedy 
as  trustee  involves  the  contingency  of  being 
compelled  to  acce^Jt  less  than  the  price  for 
which  the  prindpal  authorized  the  commer- 
cial traveler  to  quote  to  solicited  customers. 
Exactly  the  same  result  might  follow  when 
goods  are  sold  to  an  individual,  a  partner- 
ship, or  a  corporation.  In  the  instant  case 
Cohn  did  not  quote  an  authorized  price,  and 
then  agree  to  make  an  unauthorized  dis- 
count, or  to  give  an  unauthorized  rebate.  All 
tbe  goods  were  quoted  to  Kennedy  as  trus- 
tee, and  he  ordered  them  at  prices  which 
Cohn  was  authorized  to  make  to  him  and 
other  customers.  All  the  sales  were  ordered 
at  authorized  prices,  and  the  plaintiff  Is  en- 
titled in  a  proper  action  to  recover  the  full 
amount  of  the  price  charged  for  the  goods  If 
the  assets  of  the  trust  estate  are  sufficient 
to  pay  all  debts.  The  salesman  merely  so- 
licited a  customer  in  the  person  of  Kennedy 
clothed  as  a  trustee  and  divested  entirely  of 
his  character  as  an  individual,  and  when 
such  customer  gave  orders  for  goods  to  Cobn, 
it  was  the  duty  of  Cobn  to  transmit  to  bis 
principal  tbe  orders  as  given  to  him  by  the 
customer  Kennedy  as  trustee^  Kennedy  as 
an  individual  did  not  give  the  orders  fbr  the 
goods;  be  was  not  tbe  customer. 
The  Judgment  Is  affirmed. 

BBAN,  BBNSON,  and  BURNETT,  JJ., 
ctmcor. 

MOORS),  J.  (dissenting).  I  cannot  concur 
in  the  conclusion  reached  by  tbe  majority  of 
the  court  in  this  cause.  A  paragraph  of  the 
answer  hereinbefore  set  forth  contains  a 
clause  which  reads: 

"That  the  plaintiff  •  •  •  aapplied  sutdi 
goods,  liquors,  «tc.,  to  said  def«idant  as  sucb 
trustee  with  the  full  and  complete  understand- 
uig  and  with  the  positive  agreement  to  end  with 
said  defendant  tftat  the  goods  and  Uquors  so 
supplied  were  to  be  paid  for  pro  rata,  and  that 
the  defendant  was  not  bound  nor  held  personal- 
ly, and  w>aa  only  HaUe  «  Buch  trustee,  and 
only  to  the  extent  of  the  pro  ratm  «Aar«  of  the 
procee^  thereof.'* 

The  words  bare  an^iaslzed  are  a  summary 
of  the  language  of  tbe  preceding  afflrmatlre 
averments  of  the  answer  on  this  subject,  and 
aftord  tbe  latest  expression  of  the  defend- 
ant's  counsel  as  to  their  interpretation  of  tbe 
defense  Interposed.  The  allegation  that  the 
defendant  "was  only  liable  as  sudi  trustee," 
if  imqnallfled,  would  mean  that  Kennedy  was 
personally  liable  for  tbe  payment  of  the  en- 
tire consideration  of  the  goods  which  be  pur- 
chased from  the  plalntUT,  even  In  his  repre- 
sentative capacity.  Perry,  Trustees  (6tb  Ed.) 
S  437a ;  39  Cjc.  333 ;  Taylor  v.  Davla,  110 
U.  8.  330,  4  Sup.  Ct  147,  26  L  Bd.  163;  Oft- 
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den  By.  Oa  T.  Wright,  81  Or.  UfO^  48  Fac. 
975;  Ckmnallr  t.  I^ons.  82  Tex.  Wi,  18  S. 
W.  799, 27  Am.  St  Bep.  93S;  Boger  WlUlams 
Mat  Bank  t.  Oroton  Hfg.  Oa,  16  a  I.  BOt,  17 
AtL  170.  The  averment  that  the  defendant 
"was  <»Uy  Uable  as  sudi  trustee"  Is  limited, 
however,  \yy  the  phrase,  "and  only  to  the  ex- 
tent  of  the  pro  rata  share  of  the  iffoceeds,** 
thus  making  the  owfladlng  clause  of  that 
part  of  the  answer  mean  that  Kennedy  was 
not  respondble  for  the  payment  of  any  sum 
b^ond  the  pro  rata  share  of  the  proceeds, 
but  to  that  extent  he  was  personally  Uable. 

That  the  trust  i^reement  expressly  an- 
thorlxed  Kennedy  to  purchase  new  stock  Is 
unlmpmtant  for  he  was  directed  to  conUnno 
the  managetnent  of  the  saloon,  and  that  grant 
of  general  power  necessarily  carried  with  it 
the  right  to  purchase  such  reascmable  amount 
of  llguors,  cigars,  etc.,  as  were  required  for 
that  purpose.  The  statement  in  tbat  part 
of  the  answer  quoted,  that  "the  plaintiff 
her^  *  *  *  fully  understood  that  the 
defendant  was  trustee  of  said  such  going  con- 
cern, fully  understood  that  the  defendant 
was  trustee  of  said  salotni  business  for  said 
Cams  and  said  creditors,"  is  Immaterial,  for 
if  Kennedy  prodaixned  to  every  person  whom 
he  saw  that  he  was  trustee,  and  authorised 
to  maintain  the  saloon  as  a  going  concern, 
the  announcement  would  not  relieve  him 
from  personal  liability  upon  any  contract 
that  he  ml{^t  make  "as  faustee,"  unless 
there  was  an  express  agreement  that  be 
should  be  exempted  from  accountability. 

Another  paragraph  of  the  answer,  ret^ 
ring  to  the  time  between  June  19, 1912,  when 
Kennedy  was  aK>olnted  trustee  and  February 
25, 1915,  when  he  was  discharged,  reads: 

"Tbat  during  said  interim,  this  defendant  as 
such  trustee  purchased  from'  this  plaintiff  llq- 
uoTH.  goods,  wares  and  merchandise  at  the  valae 
of  S937.77,  and  paid  out  and  disbursed  said 
j^aintiff  therefor  the  full  sum  of  f  616.54,  which 
was  pro  rata  the  amount  paid  and  disbursed  to 
other  creditors  of  said  defendant  ae  such  trustee 
for  the  goods  bo  supplied  to  keep  and  maintain 
said  busineas  as  such  going  concern," 

ConstnilDg  this  paragraph  in  connection 
with  the  one  hereinbefore  quoted,  it  will  be 
seen  that  these  averments  are  to  the  effect 
that  pursuant  to  the  terms  of  an  agreem»it 
made  with  Cohn  for  his  principal,  though  the 
defendant  "as  trustee"  was  never  perswially 
liable  for  more  than  a  pro  rata  share  ,of  the 
value  of  the  goods  which  he  purchased  from 
the  plaintiff  In  order  to  conttaue  the  saloon 
business,  he  was  not,  when  the  answer  was 
filed,  Indebted  to  the  corporation  In  any  sum 
because  he  had  paid  It  the  amount  due  under 
the  terms  of  the  contract 

This  action  was  brought  to  recover  the  dif- 
ference between  $937.77,  the  value  of  the 
goods  sold  and  delivered,  and  $616.54,  the 
sum  paid  on  account  thereof.  In  alluding 
to  such  remainder,  a  danse  of  the  answw 
reads: 

"That  the  said  sum  of  $321.23  sought  to  be  re- 
covered In  said  complaint  is  the  unpaid  balance 


as  aforesaid,  and  defwidant  does  not  owe  ths 
same  or  any  part  thereof 

An  amito  construction  of  these  averments 
Induces  the  cwduslon.  which  Is  to  be  obtain* 
er  from  the  final  expresshm  of  the  facts  thus 
set  forth,  that  while  the  defendant  was  "only 
liable  as  sudi  trustee,  and  only  to  the  extmt 
of  the  pro  rata  share  of  the  proceeds  Uiere* 
of,"  he  was  not  personally  liable  for  any  sum 
In  excess  of  sudi  ratable  prop<ntl<m. 

The  most  liberal  Interpretation  of  the  alle- 
gations of  the  answer  that  can  possibly  be 
demanded  by  section  85,  L.  O.  L.,  will  not 
justify  ttie  deduction  that  def^ndanf a  coun- 
sel pointed  out  a  better  writ,  or  suggested 
tbat  the  r^ef  demanded  In  the  complaint 
should  be  denied  because  this  action  was  not 
brought  against  Kennedy  "as  trustee,"  or 
Cams  as  cestui  que  trust  thereby  manifest- 
ing an  intention  to  plead  in  abatement,  as 
would  seem  to  be  indicated  from  the  follow- 
ing excerpt  taken  ftom  the  majority  opinion 
her^n: 

"If  Kennedy  ia  not  liaUe  personally,  then  the 
instant  action  must  fail  because  it  is  prosecuted 
against  him  personally." 

A  text-writer  In  commenting  upon  this  le- 
gal principle  (deserves: 

"In  a  court  of  law  the  trustee  is  the  absolute 
owner  of  the  estate,  and  he  can  exenJse  all  the 
powers  of  ownership;  he  can  sue  and  be  sued, 
even  though  the  cestui  que  trust  is  dead,  ana 
must  act  in  many  respects  as  the  owner,  and 
so  he  must  be  treated  by  others  as  the  sole 
proprietor;  but  In  equity  the  cestui  que  trust 
18  the  owner,  and  the  question  in  equity  is,  how 
far  the  trustee  can  act  without  exceeding  his 
powers,  and  rendering  himself  responsible  to  the 
cestui  que  trust."  Perry,  Trustees  (6th  Ed.)  | 
475. 

Kennedy  was  a  trustee  of  an  express  trust 
L.  O.  L.  I  29.  As  such  he  held  the  legal  title 
to  the  property  that  had  been  assigned  to 
him,  and  .for  any  infringement  of  his  right 
of  possession  or  of  property  he  could  tiave 
maintained  an  action  at  law  in  his  own  name. 
Thus  in  Trustees  M.  E.  Chnr(di  v.  Adams,  4 
Or.  76,  89,  Mr.  Justice  Thayer,  In  speaking  of 
a  person  so  appointed,  remarks: 

"Adams  has  the  legal  title,  and  a  full  and 
complete  remedy  may  be  bad  without  bringing 
any  of  the  other  nartles  who  have  partidpated 
in  the  transaction  referred  to  before  tlie  court" 

See,  also.  United  States  v.  McOann,  40  Or. 
13,  17,  66  Paa  274;  Wright  v.  Conservative 
Investment  Co.,  49  Or.  177, 179.  89  Pac.  887 ; 
Kollock  y.  Bennett,  63  Or.  805,  401,  100  Pac. 
040,  133  Am.  St  Bep.  840.  The  converse  of 
this  rule  is  true,  and  a  trustee  of  an  express 
trust,  like  an  administrator  or  executor,  can 
be  sued  Individually  on  contracts  made  by 
him  on  a  new  and  Independent  consideration. 
2  Bates,  Plead.  Prac.  Parties  &  Forms,  1697; 
30  Cyc.  92.  As  the  contract  of  sale  herein 
was  made  with  Kennedy  after  he  was  ap- 
pointed trustee,  an  action  at  law  could  have 
been  maintained  against  him  individually. 
Taylor  v.  Davis,  supra. 

The  defense  herein  Is  not  based  up<Hi  the 
postulate  that  this  action  should  be  defeated 
because  it  was  not  brought  against  Kennedy 
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In  Ids.  represoitatlTe  capad^.  If  an  admla- 
latrator,  an  executor,  a  guardian,  or  a  trus- 
tee who  is  not  otherwise  eiempted  by  stat- 
ute (U  O.  L  {  575),  n^tlatee  for  tbe  pur^ 
chase  of  goods  with  a  travdlng  salesman  who 
knows  that  such  person  is  acting  in  a 
resentatlTe  capad^,  and  tbe  merchandise  so 
requested  is  sold  and  delivered,  the  transfer 
of  the  title  to  the  goods,  In  tbe  absence  of 
any  agreement  to  the  contrary,  creates  a  per- 
sonal liability  upon  tbe  part  of  the  persw 
giving  the  order  to  pay  the  full  consideration 
for  the  merchandise.  Roger.  Williams  Nat 
Bank  t.  Groton  Mfg.  Co.,  supra. 

It  has  been  held  that  If  a  trustee  wonid 
escape  personal  liability  upon  contracts  made 
by  him  In  his  representative  capacity,  he 
must  expressly  agree  with  the  other  party 
that  the  latter  will  rely  solely  upon  the  trust 
estate  for  tbe  conslderatl<m  of  the  obligation 
thus  incorred.  Taylor  t.  Davis,  supra.  It 
must  be  conceded  that  a  solvent  merchant 
who  possessed  adequate  mentality  could  by 
express  agreement  donate  his  goods  to  a  per- 
son Individually  or  while  acting  in  a  rep- 
resentative capacity,  so  that  a  delivery  of 
the  merchandise  would  transfer  the  legal 
title  and  preclude  the  possibility  of  a  recov- 
ery of  any  part  of  the  consideration  there- 
for. When  a  commerdal  traveler  solicits 
an  order  for  the  sale  of  goods  to  a  trustee,  an 
agreement  that  the  sale  Is  made  to  him  In- 
dividually 1b  not  distinguishable,  in  legal 
efTect.  from  a  contract  to  sell  to  him  In  his 
representative  capacity;  for  In  each  character 
the  purchaser  {s  perstmally  liable,  In  the  ab- 
sence of  a  stipulation  to  the  contrary. 

The  gist  of  the  aflBrmatlve  defense  herein 
is  not  that  the  liquors,  etc.,  were  sold  and 
delivered  to  Kennedy  "as  trustee,"  but  that 
the  plaintiff,  by  Cobn  as  agent,  agreed  to 
accept  from  tbe  defendant  In  full  satisfaction 
of  the  value  of  the  goods  delivered  the  pro 
rata  share  thereof,  and  that  such  part  had 
been  fully  paid.  From  these  averments, 
when  substantiated,  the  conclusion  Is  logical- 
ly deduced  that  no  other  or  further  sum  of 
money  can  possibly  be  recovered  In  this  or 
any  other  action  or  suit.  The  defense,  there- 
fore,  was  not  a  plea  In  abatement,  but  in  bar, 
and  went  to  the  merits  of  the  entire  cause  of 
action.  Perry,  Trusts  (6th  Ed.)  {  873;  39 
Cyc.  461.  This  being  so,  the  avallabiltty  of 
tbe  defense  most  necessarily  rest  upon  and 
be  determined  by  the  validity  of  the  alleged 
express  agreement  asserted  to  have  been 
made  by  Cohn  on  behalf  of  tbe  plaintiff. 

The  part  of  the  Instruction  hereinbefore 
quoted,  which  made  It  Incumbent  upon  Cohn, 
as  a  comm«*clal  traveler,  when  receiving  a 
request  from  Kennedy  to  purchase  any  of 
the  plaintiff's  goods,  to  forward  such  order 
to  bis  prlndpal,  Is  supported  by  reason  and 
authority.  2  C.  J.  503.  Thug  In  L.  A.  Becker 
Co.  V.  Olardy.  96  Miss.  801,  51  South.  211, 
Ann.  Oas.  1912B,  356,  It  was  ruled  that  by 
\'irtue  of  his  employment  a  traveling  sales- 
man was  anthorized  only  to  solldt  orders 


and  transmit  them  to  his  prlndpal,  and  tliat 
he  could  not  make  an  absolute  ccmtract  of 
sale  unless  he  had  had  express  authority  to 
do  so,  or  was  held  out  as  possessing  such 
power.  I  cannot,  however,  assent  to  that 
part  of  the  court's  diarge  which  states  in 
effect  that  If  Cohn  failed  to  transmit  to  the 
corporation  tbe  orAer  which  be  received, 
with  its  restrlcttons  and  limitations,  "bis 
knowledge  of  tbe  conditions  would  be  Im- 
parted to  his  principaL"  If  sudi  a  doctrine 
were  to  prevail,  the  precept  would  permit  a 
commerdal  traveler.  In  the  absence  of  tes- 
timony tending  to  establish  his  real  or  appar- 
Mit  authority,  to  conclude  any  kind  of  a  bar- 
gain that  would  be  advantageous  to  him  and 
thereby  bind  his  prlndpal  In  violation  of  the 
rule  prohibiting  him  from  doing  so.  Johns 
V.  Jaycox,  67  Wash.  4(e,  121  Pac.  854,  39  L. 
B.  A.  (N.  S.)  1161,  Ann.  Cas.  1913D,  471.  In 
Dight  T.  Chapman,  44  Or.  266,  276,  75  Pac. 
686,  589,  66  L.  R.  A.  793,  It  Is  said: 

"The  general  rule  is  that  knowledge  of  an 
agent,  acquired  while  acting  within  tbe  scope  of 
bis  authority,  relating  to  matters  intrusted  to 
him  and  over  which  his  authority  extends,  is 
constructive  notice  to  his  principal.  •  •  • 
There  are  several  well-recognized  exceptions, 
however,  to  this  general  rule.  *  •  •  If  the 
agent  conspire  with  a  tiilrd  party  to  defraud 
hiB  prlndpal,  or  if  on  his  own  behalf  he  intends 
to  do  so,  the  knowledge  which  he  may  obtain, 
and  which  it  was  his  doty  to  disclose  to  his 
principal,  will  not  be  imputed  to  ^e  latter. 
*  *  *  So,  too,  if  an  agent  has  an  mterest  to 
subserve  .that  is  adverse  to  his  principal,  any 
knowledge  that  he  may  have  acquired  from  a 
third  party  duiing  the  time  of  and  relating  to 
the  matter  of  the  agency  will  not  be  imputed  to 
his  principal." 

The  practice  la  so  general  that  judldal  no- 
tice might  almost  be  taken  that  the  compen- 
sation of  a  commerdal  traveler  depends  very 
much  upon  the  amount  of  sales  of  goods 
which  he  negotiates.  His  personal  Interests 
would  therefore  prompt  him  to  magnify  as 
much  as  possible,  the  volume  of  orders  whlcn 
he  secured.  While  Cohn  ml^t  have  had 
reason  to  believe  that  full  compensation 
wonld  he  made  for  the  goods  wbldi  Kennedy 
ordered,  and  for  that  reason  never  notified 
the  plaintiff  of  the  agre^ent,  -vrttSxix  tbe  Jnry 
found  he  made,  to  accept  a  pro  rata  share 
of  the  value  at  the  merchandise,  but  however 
this  may  be  tbe  agent  evidently  had  an  in- 
terest to  subserve  that  was  adverse  to  his. 
prlndpal,  and  this  being  so  his  knowledge 
should  not  be  imputed  to  the  plaintiff.  In 
Walsh  V.  Hartford  Fire  Ins.  Co.,  73  N.  T. 
6,  10,  Mr.  Justice  Andrews,  In  discussing 
this  subject,  observes: 

"The  authority  of  an  agent  is  not  only  thst 
conferred  upon  him  by  bis  commission,  but  also, 
as  to  third  persons,  that  which  be  Is  held  out 
as  possessing.  The  prlndpal  is  often  bound  by 
tbe  act  of  tiis  agent  in  excess  or  abuse  of  his 
actual  authority,  but  this  is  only  true  between 
tbe  principal  and  thlid  persons,  who  believing 
and  having  a  right  to  believe  that  tbe  agent 
was  acting  within  and  not  exceeding  his  author- 
ity, would  sustain  loss  it  tbe  act  was  not  con- 
sidered that  of  the  principal." 
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The  iegal  propoBltiiHi  Qaa  annonnced  ban 
been  mactioosA  In  tlie  cases  oC  ConneU  t. 
HcLoughlln.  28  Or.  23a  284,  42  Fac.  218; 
Harrleborg  Idnbr.  Go.  t.  Waahbnm.  28  Or. 
ISO.  44  Pac.  890;  Baker  r.  Seaweard,  63  Or. 
860,  127  Faa  Ml;  Portland  t.  American 
Suretr  Co.,  78  Or.  38,  1S3  Pac  786.  154  Paa 
121;  Nididas  t.  Title  A  Tmst  Co.,  78  Or. 
226,  164  Pa&  391.  Ann.  Gas.  1917A,  1149. 

In  tbe  case  at  bar  no  erldenoe  of  Gohn's 
former  dealings  having  beoi  offered  as  tend- 
ing to  Bbow  the  plaintiff  had  held  him  ont  as 
possessing  snffldrat  anthorl^  to  make  sadi 
an  agreement  as  Is  alleged  In  the  answer 
herein,  the  defendant  conld  not  hare  been, 
justified  In  bellerlng  the  agent  was  empow- 
ered to  accept  a  pro  rata  compensation  for 
the  goods  ordered.  A  party  undertaking  to 
hold  a  principal  liable  for  the  disputed  acts 
of  an  agent  muat  ofter  proof  tending  to  estab- 
llsh  ^ther  that  requisite  anthorlty  had  been 
conferred,  or  conduct  on  the  part  of  the  prin- 
cipal constituting  an  estoppel,  or  his  ratifi- 
cation of  the  unauthorized  agreement  Rum- 
ble v.  Oummlngs,  52  Or.  203,  95  Pac.  1111. 
There  can  be  no  ratification  of  the  unwar- 
ranted act  of  an  agent,  unless  the  principal 
had  knowledge  of  the  material  facts  relating 
to  the  transaction  and  approved  them.  2  C. 
J.  476;  Mechem,  Agency  (2d  Ed.)  S  S»3;  Soiv 
enson  v.  Smith,  65  Or.  78,  86,  129  Pac.  757, 
131  Pac.  ,1022  ;  61  Ia  R.  A.  (N.  S.)  612,  Ann. 
Gas.  1915A,  1127;  Toomey  v.  Casey,  72  Or. 
290,  295,  142  Pac.  621;  Cranston  v.  West 
Coast  Life  Ins.  Co.,  72  Or.  116,  142  Pac  762; 
United  States  Nat.  Bank  v.  Herron,  73  Or. 
391,  144  Pac.  661,  L.  B.  A.  1916C,  125;  Grlce 
v.  Oregon-Wash.  R.  N.  Co.,  78  Or.  17,  150 
Pac.  862,  152  Fac  509;  Russell  v.  Erie  B. 
Co.,  70  N.  J.  Law,  808,  59  Atl.  150,  67  L.  R. 
A.  433,  1  Ann.  Cas.  672;  Lemcke  r.  Funk  & 
Co.,  78  Wash.  460,  139  Pac.  234,  Ann.  Cas. 
1915D,  23.  No  evidence  was  tiered  tending 
to  show  the  plaintiff  bad  any  knowledge 
that  Its  agent  had  agreed  to  accept  a  pro  rata 
compensation  for  the  goods  ordered  by  the 
defendant  There  was,  therefore,  a  fallnre 
on  the  part  of  the  defendant  to  prove  any 
authority  confeired  by  the  plaintiff  upon 
Gohn  to  make  such  a  contract  as  is  alleged 
In  the  answer,  a  neglect  to  show  that  In  other 
Instances  the  plaintiff  had  held  out  the  agent 
as  having  sudi  authority  bo  as  to  create  an 
*  estoppel,  and  a  want  of  proof  of  plaintiff's 
knowledge  of  material  facts  so  as  to  cmiMl- 
tute  a  ratification. 

The  authOTltles  dted  by  defendant's  coun- 
sel do  not  In  our  opinion  controvert  tbe  legal 
principle  here  asserted.  Thus  fn  31  Cy&  1331 
et  seq.,  refeience  Is  made  to  the  apjuirent 
scope  of  an  agent's  authority,  which  mani- 
fest grant  of  power  Is  evidenced  by  the  prin- 
cipal holding  out  the  agent  as  possessing 
such  right,  or  knowingly  allowing  him  to 
assert  that  he  has  the  requisite  authority. 
Among  the  cases  cited  as  sustaining  the  text 
Is  that  of  Gardner  T.  Wiley,  46  Or.  96,  78 


Pac  841.  Vb.9  latter  metlioa  ot  creatine  an 
estoppel  by  an  Inference  of  aUtb(Hity  la  lUos- 
Uated  by  Oie  dedslra  In  Roane  t.  ITiilon 
Pac.  Ufe  Ins.  Co..  6T  Or.  264,  185  Pac'  892. 
where  a  promissory  note  purporting  to  have 
hem  glvoi  by  an  Insurance  company  In  set- 
tlement of  a  dalm  against  It  by  an  agent 
who  represented  be  had  authority  to  execute 
the  negotiable  Instrument,  and  ttwre  bring 
no  evidence  that  the  dalmant  had  any  knowl- 
edge of  a  limitation  of  the  agent's  authority, 
It  was  held  that  tbe  «nesti<m  of  mu3i  an- 
ttiority  was  prtverly  submitted  to  the  Jury 
under  proper  Instruction  In  reject  to  the 
grant  of  power.  Another  case  cited  by  de- 
fendant's counsel  is  that  of  Goldlxv  t.  Uer^ 
chant  Co.,  43  Ala.  705,  where  It  Was  ruled 
that  if  a  principal,  by  his  declarations  or 
conduct,  authorized  the  opinlCHi  tttat  he  had 
given  more  eztenslTe  powers  Co  tbe  agent 
than  were  In  &ct  conferred,  he  should  not 
be  permitted  to  avail  hlmsdf  of  the  impod- 
tlon.  At  page  718  ol  the  c^lon  In  that  case 
It  Is  said: 

"The  agency  as  claimed  by  the  plaindff  was 

controverted,  and  there  was  evidence  tending  to 
eatablish  it  Tlie  sufficieacy  of  the  evidence  was 
a  question  for  the  jury,  under  appropriate  In- 
structions from  the  court" 

In  that  case  testimony  was  received  tend- 
ing to  show  an  estoppel  on  the  part  of  the 
principal.  In  UddeU  v.  Sahllne.  55  Ark.  627, 
17  S.  W.  705,  It  was  decided  that  a  general 
agent  with  power  to  buy  might  bind  his 
principal  by  purchases  within  the  scope  of 
his  authority,  though  In  violation  of  specific 
Instructions  of  wMdi  the  seller  had  no  no- 
tice. In  that  case  the  evidence  was  sufficient 
to  be  submitted  to  the  Jury  on  the  Question 
of  the  agent's  authority,  thou^^  trahsgressing 
particular  dlrectlwis  of  which  the  seller  had 
no  notice.  Of  similar  purport  is  the  case  of 
Swlnnerton  t.  Argonaut  Ia  &  D.  Ga,  112  CaL 
375,  44  Pac  719.  In  Babcock  t.  Deford  & 
Co„  14  Kan.  408,  it  was  ruled  that  where  an 
agent,  the  actual  extent  of  whose  authority 
was  unknown,  made  a  sale  of  his  principal's 
goods  upon  certain  conditions  within  the  or- 
dinary scope  of  the  agent's  authority,  the 
principal  could  not  thereafter  affirm  the  sale 
and  reject  the  condition  without  the  consnt 
of  the  purchaser,  even  though  eadx  conditions 
might  be.  outside  the  actual  authority  of  the 
agent  At  page  411  of  the^i^nlon  In  that 
case  It  is  said: 

"If  the  plaintiff  accepted  the  contract  of  his 
agent,  he  must  accept  it  as  a  whole,  and  cannot 
accept  that  which  suits  him  and  reject  the  bal- 
ance. The  principal  is  bound  by  the  reprfsen- 
tations  of  his  agent,  bound  by  the  contracts  hs 
makes  within  the  apparent  scope  of  his  author- 
ity." 

If  the  testimony  In  that  case  had  disposed 
that  the  principal,  with  a  knowledge  of  all 
the  material  tacts,  accepted  ai  part  ot  tbe 
contract  imdertak^  to  have  been  made  by 
his  agent,  such  approval  would  have  amount- 
ed to  a  ratlflcatloo  of  the  entire  agreement, 
and  the  conclusion  thus  reached  would  have 
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be«n  consonant  with  the  current  of  authority. 
The  evidence  ob  that  subject  as  set  forth  In 
the  (H^on  Is  meager.  If  It  was  intended  by 
the  Qse  of  the  langaage  «QpIoyed  to  an- 
nounce the  doctrine  that  a  ratification  resnlt- 
ed  without  a  knowledge  of  all  the  material 
facts,  I  cannot  aaeent  to  the  doctrine  so  Aih 
aerted. 

The  remaliiing  case  dted  by  def»idanf s 
6ininael  la  that  of  Banks  Bros.  v.  Everest,  35 
Kan.  887, 12  Pac.  141,  Where  it  was  declared 
that  a  piincipal  was  bound  by  the  acts  of  bis 
agent  wttldn  the  save  of  Us  authority,  and 
that  the  minclpal  was  also  responsible  for 
the  unanfluirlEed  acts  of  the  agent  where 
from  the  evidence  received  it  appeared  that 
the  conduct  of  the  prindpal  Jnstlfled  a  party 
dealing  with  the  agent,  in  b^evlng  he  was 
acting  within  and  not  in  excess  of  the  au- 
thority cmferred  npwi  him.  The  legal  prin- 
ciple thus  announced  is  compatible  with  all 
tlie  dectotons  on  that  subject 

The  testimony  received  at  the  trial  shows 
that  the  defiondant,  t3iou^  trustee  for  Gams. 
was  also  engaged  with  a  partner  in  ctmduet- 
Ing  tc/e  the  firm  a  salotm  at  Hedford,  Or.,  and 
that  Kennedy's  flnanda!  standiiv  was  sudi 
fliat  he  could,  upon  Us  own  account,  have 
secured  from  wholesale  liquor  dealers  goods 
to  the  value  of  most  any  reasaiable  amount, 
and  that  tiie  plaintiff  had,  prior  to  such  as- 
signment, sold  and  delivered  goods  to  that 
firm.  While  Gohn  may  have  been  authorized 
In  other  Instances  to  scdldt,  In  behalf  ta  his 
principal,  llquwB,  etc,  he  must  necessarily 
have  been  empowered  to  negotiate  sales  of 
like  goods  to  sudi  customers  as  Kennedy. 
The  Implied  authority  of  a  traveling  sales- 
man  Is  to  take  orders  tor  the  sale  of  his  prin- 
cipal's goods,  payable  is  cash  oa  delivery  or 
within  a  reasonahle  time.  To  hold  a  princi- 
pal liable  upon  a  contract  alleged  to  have 
been  made  by  his  traveling  salesman,  where- 
by only  a  portion  of  the  purchase  price  of 
goods  might  possibly  be  paid,  in  full  satis- 
faction thereof,  in  the  absence  of  any  proof 
<ai  the  part  of  the  purchaser  that  the  agent 
possessed  real  or  apparent  authority  to  con- 
clude an  agreement  to  that  effect,  is  to  ren- 
der a  recovery  by  a  wholesale  house  of  its  de- 
mand dependent  upon  the  oral  testimony  of 
the  purchasers  of  their  goods  after  they  are 
delivered. 

Rules  of  the  comm<m  law  ought  so  to  be 
formulated  and  applied  by  courts  as  general- 
ly to  dispense  substantial  Justice  to  all  par- 
ties. However  honest  a  commercial  traveler 
may  be  in  soliciting  orders  for  the  sale  of 
his  princii)al's  goods  at  schedule  prices,  even 
to  a  purchaser  who  Is  flnanciaUy  responsi- 
ble, the  actual  contract  to  that  effect  which 
has  been  ccmclnded  can  be  set  aside  and  a 
simulated  agreement  substituted  upon  the 
oral  testimony  of  purchasers  after  receiving 
the  goods,  without  (Bering  any  testimony 
tending  to  show  any  real  or  apparent  authori- 


ty consummate  the  counterfeit  bargain.  If 
the  rule  announced  by  the  trial  court  Is  to  be 
applied.  Su(fh  practice  will  serve  to  elimi- 
nate commercial  travelers,  or  to  require  that 
ciutomers  solicited  by  them  subscribe  their 
names  to  a  written  m-der  for  goods,  which 
memorandum  when  accepted  by  wholesale 
houses  contains  all  the  requirements  of  a 
valid  agreement,  thereby  excluding  oral  testi- 
mony tending  to  vary,  alter,  or  contradict  the 
terms  of  the  writing. 

While  the  principal  Is  held  liable  for  the 
extracts  made  by  his  agent  If  he  acts  within 
his  real  or  apparent  authority,  evidence  there- 
of should  be  given  what  the  power  trf  a  com- 
mercial travelw  is  controverted,  before  the 
prindpal  Is  rokdered  liable.  This  is  as  br 
as  the  rule  ouf^t,  In  reason,  to  be  extended, 
and  to  hold  that  the  pHndinl  is  liaUe  when 
the  agent  did  not  communicate  to  blm  an 
ter  made  by  a  contemplated  nohKhasa, 
fhoni^  it  was  to  the  Interest  <a  the  commer- 
cial travtier  to  withhold  sndi  information, 
is  to  carry  the  doctrine  to  the  vwr  limit  «f 
unreasonabloiess. 

In  my  opinion  errors  were  committed  in  re- 
fusing to  direct  a  v«rdlct  for  the  plaintiff, 
and  in  charging  the  Jury  as  stated.  For 
these  reastms  tlie  judgmoit  sbould  be  re- 
versed. 

MCBBI0B.  a  and  HcCAMANT,  J.,  con- 
cur. 


Ex  parte  TURNER. 
TURNER  V.  HBNDRYX  et  ux, 

(Supreme  Court  of  Oregon.   Dec.  11,  1917.) 

1.  Habkas  Corpus  ^stli3(t2)  —  Afpxal  — 

.  Scope. 

Habeas  corpus  to  determine  i^ht  to  cnstody 
of  infant  is  eauitable  in  nstare,  and  the  review 


no  impBirment  of  the  writ  being  within  the  l«g- 
iBlative  power,  and  the  equitable  nature,  at  to 
infants,  having  existed  at  common  law. 

2.  Habeas  CoKPtrs  ^ssWCl)— Cdbtodt  of  In- 
fant—Rights.  ■ 

Evidence  that  father,  on  death  of  child's 
mother,  and  after  statement  of  her  sister,  "Give 
the  (^ild  to  me  and  I  will  raise  it,"  ^aid,  "You 
shall  have  it,"  does  not  justify  court,  in 
habeas  corpus  on  oedtion  of  the  father.  In  ignor- 
ing bis  natural  rights. 

3.  Habeas  CoBPtis  ^=>9(K1)— Custody  o^  In- 
fant—Rights. 

Where  the  father,  on  death  of  child's  mother, 
and  after  atatement  of  her  sister,  "Give  the 
child  to  me  and  1  will  raise  it,"  said.  "You 
shall  have  11.**  .he  could  revoke  such  agreement. 

4.  WOBOS  AKD  PHBABEB— "In  IjIKB  MANnXB" 

— "LlKX." 

When  the  statute  says  that  an  appeal  In 
a  proceeding  by  habeas  corpus  shall  be  in  like 
manner  *  *  *  as  in  an  action,"  It  means 
that  the  mode  of  appealing  la  the  sanie  as  tl)e 
mode  of  appealing  in  an  action  at  law  (per 
Harris,  J.,  dissentins  in  part,  citing  Woi^s 
and  Phrases,  Like ;  Like  Uanner). 
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In  Banc.  Appeal  from  Circuit  Court,  Mnlt- 
Domah  County;  C.  U.  Gantenb^ln,  Judge. 

Habeas  corpus  In  the  matter  of  Charles  R. 
Turner,  an  Infant,  by  E.  W.  Turner,  against 
James  T.  Hendryx  and  wife.  Decree  for  de- 
fendants, and  petttlraier  appeals.  Bevo^ 
and  rendered. 

See,  also,  187  Pac.  1010. 

TSdB  Is  a  proceeding  by  habeas  corpus 
wherein  the  flather  of  the  infant  child, 
Charles  B,  Tomer,  seeks  to  regain  the  cus- 
tody of  the  b<^  from  ttu  defendants.  The 
trial  court  dismissed  the  writ,  and  awarded 
the  permanent  custody  to  the  defendants. 
The  petitioner  appeals. 

W.  B.  Layton,  of  Portland  (Hnrlburt  ft 
Layton,  of  Portland,  on  the  brief),  for  appel- 
lant J.  0.  McCne,  of  Portland,  for  respond- 
oits. 

BBNSON,  J,  It  is  urged  by  respondents 
that  'habeas  corpus  is  a  proceeding  at  law 
rather  than  In  equity,  and  that  since  there  Is 
no  bill  of  exceptions,  this  court  can  only 
consider  the  question  as  to  whether  or  not 
the  findings  of  fact  support  the  Judgment. 
This  theory  Is  based  upon  the  language  of 
action  669,  L.  O.  L.,  which  reads  as  follows: 

"Any  party  to  a  proceeding  by  habeas  corpus, 
including  the  state  when  the  district  attorney 
appears  therein,  may  appeal  from  the  judgment 
of  the  circuit  or  county  court  refusing  to  allow 
such  writ  or  any  final  jndgment  therein,  either 
in  term  time  or  Tacaaon,  In  like  manner  and 
with  like  efCect  as  in  an  action.  No  question, 
once  finally  determined  upon  a  proceeding  by 
habeas  corpus  shall  be  re-examined  upon  an- 
other or  subsequent  proceeding  of  the  same 
kind." 

In  the  consideration  of  this  prc^lem,  It  Is 
logically  necessary  to  consider  Uie  origin  and 
purpose  of  the  writ  which  has  been  Invoked 
in  this  case.  An  excdlent  anQiorlty  has 
said: 

"Belief  from  ffiegal  Imprisonment  by  means 
of  habeas  corpos  U  not  the  creature  of  any 
statute,  and  the  origin  and  history  of  the  writ 
are  lost  hi  andqolty."  12  R.  a  L.  p.  1180. 

The  same  authority  farther  says: 

"The  writ  of  habeas  corpus,  designed  and  ad- 
mirably adapted  to  secure  individual  freedom, 
hds  come  to  be  applied  to  other  uses,  and 
among  them,  to  the  aacertainment  and  enforce- 
ment of  the  right  of  custody  of  infant  chil- 
dren."  12  R.  a  U  p.  1214. 

"The  ascertainment  and  enforcement  of  the 
custody  of  minor  children  by  the  use  of  the 
writ  of  habeas  corpus  is  one  oi  an  equitable  na- 
ture, and  in  auch  cases  the  question  of  personal 
freedom  is  not  involTSd,  for  an  infant,  from  hu- 
mane and  obvious  reasons.  Is  presumed  to  be  in 
the  custody  of  some  one  until  it  has  attained  its 
majority :  and  the  court,  when  asked  to  restore 
an  infant,  is  not  bound  by  any  mere  legal  right 
of  parent  or  guardian,  bat  la  to  give  it  due 
weight  88  a  daim  founded  on  human  nature, 
and  generaUy  equitable  and  Just.  Therefore 
these  cases  are  not  decided  upon  the  legal  right 
of  the  petitioner  to  be  relieved  from  nnla\i5ul 
imprisonment  or  detention,  aa  in  the  case  of 
an  adnlt,  but  upon  the  court's  view  of  the  best 
interests  of  those  whose  welfare  requires  tbat 
th(^  be  in  custody  of  one  person  or  another; 
and  bmce  a  court  is  In  no  case  bound  to  de- 
liver a  child  Into  the  custody  of  any  claimant 


or  of  any  person,  but  should,  ia  the  exercise 
of  a  sound  Judldal  discretion,  after  a  careful 
consideration  of  the  facts  leave  It  is  such  cus- 
tody as  the  welfare  of  th»  cUld  at  Uie  time 
appears  to  require."  12  B.  a  Ll  p.  1215. 

It  Is  useless  to  cite  other  authorities  to 
this  doctrine,  for  the  quotations  above  set 
out  voice  the  unanlmoas  verdict  of  bodi  text* 
books  and  cases. 

[1]  Of  course  this  use  of  the  vrrlt  Is  not 
the  original  one,  nor  Is  It  to-day  the  domi- 
nant use,  for  the  reports  of  our  state  disclose 
but  one  other  case  In  this  state  where  it  has 
been  Invoked  for  this  purpose.  Ex  parte 
Barnes,  54  Or.  54S,  104  Pac.  296,  25  L.  B.  A. 
(N.  8.)  172,  21  Ann.  Cas.  465.  In  that  case  It 
was  treated  by  oi^>o6ing  counsel  and  by  this 
court  without  question,  as  an  equitable  pro- 
ceeding and  accorded  a  de  novo  hearing. 
This  we  think  was  clearly  proper.  The  very 
nature  of  the  Investigation,  the  peculiar  lati- 
tude Involved  in  the  Inquiry,  the  nature  of 
the  relief  sought  and  granted,  all  present  an 
irresistible  demand  for  the  Intervention  of  a 
court  of  equity.  In  the  absence  of  our  stat- 
ute, quoted  supra.  It  must  be  conceded  tbat 
a  court  of  equity  would  have  Jurisdiction. 
It  has  been  held  that  since  the  Constitution, 
in  its  provision  for  maintaining  the  writ  at 
all  times  except  when  in  rebellion  or  Inva- 
sion the  public  safety  requires  Its  suspension. 
Is  a  protection  of  the  writ  as  it  obtained  un- 
der the  common  law,  no  Legislature  can  abro- 
gate or  Impair  its  efficiency.  People  ex  rel. 
Tweed  V.  Llscomb,  60  N.  Y.  569,  19  Am.  Bep. 
211;  Servonltz  v.  State,  133  Wis.  231.  113  N. 
W.  277,  126  Am.  St.  Rep.  955.  From  all  of 
which  we  conclude  that  the  use  of  the  writ, 
as  It  was  available  at  common  law,  la  still 
available  In  courts  of  equity,  and  the  fact 
that  our  Legislature  has  seen  fit  only  to  pro- 
vide a  mode  of  procedure  for  its  exercise 
In  the  cases  for  which  It  was  originally  de- 
signed, and  is  silent  as  to  procedure  in 
cases  calling  for  the  exercise  of  chancery 
powers  In  connection  therewith,  it  follows 
that  the  statutory  proceedings  in  eqnlty  cases 
are  still  available  in  this  proceeding,  which 
Is  clearly  sul  generis.  We  shall  therefore 
consider  the  case  aa  pending  befbre  us  a  de 
novo  hearing. 

[t,  3]  We  come  then  to  a  consideration  of 
the  evldrace.  From  the  evidence  it  clearly 
appears  that  the  child  was  born  on  Decem- 
ber 12, 1911,  In  Clarke  county,  state  of  Wash- 
ington; that  the  mother  died  a  few  hours 
after  the  birth ;  and  that  it  was  at  once  de- 
cided that  the  father  (petitioner)  should  take 
the  body  of  his  dead  wife  to  White  Salmon, 
her  former  home,  for  burial.  The  presence 
of  the  newborn  babe  aroused  a  discussion 
of  its  immediate  care.  According  to  her  own 
testimony,  the  defendant  Jennet  E.  Hendryx, 
a  sister  of  the  deceased  mother,  being  pres- 
ent, said,  "Give  It  to  me  and  I  will  raise  it," 
to  which  she  says  the  father  replied,  "You 
shall  have  It"  The  father  disputes  this  ver- 
sion and  inalsts  that  he  consented  only  to  a 
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toi^raiy  caie  of  tbe  babe  by  her.  Tbe  fa- 
ther was  gone  three  daya  on  his  trip  to  White 
Salmon,  and  on  his  return  left  the  child  in 
the  care  of  defendants,  who  then  lived  on  a 
ta,Tm  about  two  miles  from  that  of  petition- 
er. While  they  were  snch  near  neighbors  the 
father  visited  his  child  weekly,  bnt  after  a 
time  defendants  moved,  first  to  eastern  Ore- 
gon, and  later  to  a  mine  in  southern  Oregon, 
finally  locating  In  Portland,  during  all  of 
which  time  they  kept  the  diild  with  them. 
The  father  sent  them  small  sums  of  money 
from  time  to  time  to  aid  in  caring  for  the  in- 
tent, although  the  amount  so  remitted  Is  un- 
certain. The  defendants  Insist  that  they  only 
received  |106  from  the  father,  while  he  main- 
tains that  it  was  a  much  larger  sum.  When 
the  child  was  about  five  years  old  tbe  father 
married  again,  and  has  made  several  attempts 
to  regain  possession  of  the  little  boy,  culmi- 
nating in  this  proceeding.  There  Is  no  evi- 
dence whidi  tends  to  Indicate  that  the  peti- 
tioner Is  in  any  way  unworthy  or  unfit  to  have 
the  custody  of  his  child,  nor  Is  any  question 
suggested  as  to  the  character  of  his  wife.  The 
evidence  certainly  does  not  disclose  any  con- 
duct indicating  an  abandonment,  unless  it  be 
found  in  the  testimony  of  Mrs.  Heodryx  In 
regard  to  the  conversation  had  at  the  time  of 
tbe  mother's  death  when  she  urges  that  he 
gave  the  Infant  to  her.  Snch  evidence  does 
not  Justify  a  court  In  ignoring  the  natural 
rights  of  a  father,  and  even  If  It  were  undis- 
puted, the  great  weight  of  authority  is  to  the 
effect  that  the  father  has  a  right  to  revoke 
such  an  agreement,  since  a  child  Is  not  a 
chattel,  subject  to  sale  or  oold-blooded  bar- 
gaining. The  case  of  Ex  parte  Barnes,  su- 
pra, ds  a  case  so  completely  In  point  that  we 
adf^t  as  tbe  law  of  this  case  the  reasoning 
found  therein.  The  decree  of  the  trial  court 
is  reversed,  and  one  will  be  entered  here 
awarding  tlie  costody  of  the  infant  to  peti- 
ti<mer. 

McBBIDE,  G.  J.,  and  BEAN,  MOOBE, 
and  McCAMAMT.  JJ.,  concur. 

HARRIS,  J.  I  cannot  concur  with  all  that 
Is  said  by  Ur.  Justice  BENSON,  althou^  I 
agree  with  the  exclusion  that  the  Judgment 
should  be  reversed.  There  Is  no  bill  of  ex- 
ceptions In  tbe  record;  and  in  my  opinion  the 
absence  of  a  bill  of  exertions  not  only  pre- 
cludes us  from  trying  the  cause  de  novo,  but 
also  prevents  us  from  re-examining  any  dis- 
puted question  of  fact,  if  the  decision  of 
such  disputed  question  of  fact  is  dependentt 
upon  the  evidence  offered  at  the  triaL 
Among  the  flies  Is  a  transcript  of  the  testimo- 
ny certified  to  by  the  official  court  reporter 
and  by  the  county  clerk,  but  this  transcript 
is  not  certified  to  or  signed  by  tbe  circuit 
Judge.  If  tbe  evidence  cannot  be  presented  on 
appeal,  except  through  tbe  medium  of  a  bill  of 
exceptions,  then  tbe  Inevitable  conclusion  Is 
that  we  cannot  on  this  appeal  try  th^  cause 
anew  or  re-examine  the  evidence  for  the  par- 


pose  of  deciding  any  question  of  fact  Smith 

V.  Walters,  76  Or.  76,  147  Pac.  926. 

To  construe  the  meaning  of  tbe  language 
found  in  section  668,  L.  O.  L.,  Is  to  decide 
whether  a  bill  of  exertions  Is  necessary,  and 
for  that  reason  the  material  part  of  the  sec- 
tion Is  here  set  down: 

"Any  party  to  a  proceedlde  by  habeas  corpus, 

*  *  *  may  appeal  from  the  judgment  of  the 
circuit  or  coun^  court  refusing  to  allow  snch 
writ  or  any  final  judgment  therein,  edther  in 
term  time  or  vacatioD,  in  like  manner  and  with 
like  effect  as  in  an  action." 

A  defeated  litigant  baa  no  Inherent  right  to 
appeal,  and  consequently  the  right  of  appeal 
does  not  exist,  unless  It  has  been  granted  by 
a  statute.  The  Legislature  has  granted  the 
right  of  appeal,  but  it  also  prescribed  the 
manner  In  which  the  right  must  be  exercised 
as  well  as  the  effect  of  the  exercise  of  the 
right,  and  therefore  when  a  party  to  a  pro- 
ceeding by  habeas  corpus  appeals  he  must  do 
so  In  the  manner  pointed  out  by  section  669. 

[4]  The  statute  prescribes  that  a  party  to 
a  proceeding  by  habeas  corpus  may  appeal 
"In  like  manner  and  with  like  effect  as  In  an 
action."  The  word  "manner"  means  the  way 
of  performing  anything;  the  mode  in  which 
an  act  shall  be  done;  the  way  of  doing  a 
thing;  the  method  of  procedure.  25  Cyc. 
616;  Uvesley  v.  Litchfield,  47  Or.  248,  255, 
83  Pac.  142, 114  Am.  St  Rep.  920.  When  the 
statute  says  that  an  appeal  in  a  proceeding 
by  habeas  corpus  shall  be  "in  like  manner 

*  *  *  as  in  an  actitm,"  it  means  that  the 
mode  of  appealing  is  the  same  as  the  mode  of 
appealing  in  an  action  at  law;  and  this  Is 
only  one  way  of  saying  that  the  method  of 
procedure  prescribed  for  appeals  In  suits  in 
equity  cannot  be  followed  when  a  part^  ap- 
peals from  a  Judgment  In  a  proceeding  by  ha- 
beas COTpus.  5  Words  and  Phrases,  4159, 
4161. 

Our  Code  recognizes  a  dlsUnctlfni  between 
actions  at  law  and  suits  In  equity.  This  dis- 
tinction Is  carefully  preserved  in  the  termi- 
nology employed  throng^ont  the  Code.  Not 
only  the  proceeding  Its^  but  its  ading  Is 
designated  acctffdtng  to  Its  character.  The 
proceeding  may  be  an  action  and  If  It  Is,  it 
terminates  In  a  Judgment;  or  It  may  be  a 
suit  and  If  It  Is  It  ends  in  a  decree.  The  dis- 
tinction between  a  suit  In  equity  and  an  ac- 
tion at  law  Is  recognized  In  the  diapter  deal- 
ing with  the  proceeding  by  habeas  corpus; 
and  m<neoTer  the  same  distinction  Is  like- 
wise preserved  in  the  -chapters  dealing  with 
the  writs  of  review  and  mandamns  and  the 
punishment  of  c<»itempts.  A  proceeding  by 
habeas  corpus  is  not  strictly  E^)eaking,  an  ac- 
tion at  law  or  a  suit  in  equity,  but  It  Is  classi- 
fied as  a  special  proceeding.  However,  a  de- 
termination of  the  rights  of  the  parties  In 
these  several  special  proceedings,  whether  ha- 
beas corpus,  mandamns,  review,  or  contempt, 
is  called  a  judgment;  and,  furthermore,  the 
definition  of  a  motion  and  an  order  In  an  ac- 
tion  are  applicable  to  similar  a(^  In  a  spe- 
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dal  proceeding.  Sectton  601,  L.  O.  L.  The 
language  found  In  section  609,  I*  O.  I*.  Is  not 
peculiar  to  tbat  section,  but  the  same  lan- 
guage 18  emplt^ed  In  the  section  granting  the 
light  of  appeal  fr<xn  a  Judgment  of  the  clr« 
cult  court  upon  a  writ  of  rerlew  (section  611, 
L.  O.  U),  In  a  mandamns  proceeding  (section 
626,  L.  O.  L.),  and  fn  a  proceeding  for  the 
punishment  of  contempt  (section  684,  L.  O.  li.). 

If  a  party  to  a  proceeding  by  habeas  corpus 
mnat  appeal  firom  the  judgment  of  the  circuit 
court  by  following  the  mode  prescribed  In  an 
action,  then  we  must  ascertain  whether  the 
appellant  has  followed  that  mode.  Hie  ap- 
pellant gave  a.  notice  of  aiv^l  and  filed  an 
undertaking.  These  two  stein  must  be  takoi 
whether  the  appeal  Is  from  a  decree  or  a 
Judgment  Sectl<m  6S0,  L.  O.  L.,  as  amended 
by  chapter  819,  Laws  1918.  The  next  step 
Is  to  file  a  transcript  The  transcrliit  Is  made 
necessary  by  section  664,  Jj.  O.  !<.,  as  amended 
by  chapter  320,  Laws  1918,  and  idnce  this  sec- 
tion of  the  Code  occupies  a  determlnlii^  posi- 
tion In  the  Investigation,  It  will  be  pn^per  to 
quote  the  material  part  of  It: 

"Sec.  KM.  Uptm  the  appeal  being  perfected 
the  appellant  shall,  within  30  days  thereaft- 
er, file  with  the  clerk  of  the  appellate  court  a 
transcript  or  such  an  abstract  as  the  law  or 
the  rules  of  the  appellate  TOurt  may  require,  of 
so  much  of  the  record  as  m&f  be  necessary  to 
intelligibly  present  the  question  to  be  decided 
by  the  appellate  tribunal,  together  with  a  copy 
of  the  judgment  or  decree  appealed  from,  the 
notice  of  appeal  and  proof  of  service  thereof, 
aud  of  tbe  undertaking  on  appeal;  •  •  • 
and  after  compliance  with  the  proTiai<ms  hereof 
the  appellate  court  shall  have  juriadicUon  of 
tbe  cause,  but  not  otherwise: 

"1.  If  the  appeal  ia  from  a  decree  and  tiie 
cause  is  to  be  tried  anew  on  the  testimony,  tbe 
clerk  shall  attach  together  the  testimony,  depo- 
sitions and  other  papers  on  file  in  his  office  con- 
taining the  evidence  heard  or  offered  on  trial  in 
tbe  court  below,  and  deliver  tbe  same  to  tbe 
appellant,  taking  therefor  bis  receipt  in  dupli- 
cate, one  of  wbjch  receipts  he  shall  file  in  his 
office  and  the  other  deliver  to  the  respondent 
when  BO  requested.  Sucb  evidence  shall  be 
deemed  a  part  of  the  transcript  or  abstract, 
end  shall  be  filed  therewith."  . 

Tbe  several  diapters  of  the  Code  dealing 
with  the  writs  of  rerlew  and  mandamus,  ha- 
beas corpus,  and  contempts,  and  now  codified 
In  sections  600.  L.  O.  L.,  to  6S4,  L.  O.  L.,  Id- 
clnslve,  were  originally  enacted  as  component 
parts  of  the  Code  of  Civil  Procedure,  which 
was  framed  by  the  code  commlfisioners  and 
passed  by  tbe  legislative  Assembly  In  1862. 
Tbe  chapter  providing  for  appeals,  now  found 
in  section  MS,  L.  O.  L.,  to  section  560,  L,  O. 
L.,  Inclusive,  was  Incorporated  Into  the  Code 
of  Civil  Procedure  as  it  was  enacted  In  1862 ; 
and  It  may  be  added  that  every  other  section 
of  the  Code  mentioned  herein  finds  Its  origin 
In  tbe  Code  of  Civil  Procedure,  which  was 
adopted  In  1862. 

The  Important  place  occupied  by  section 
654,  L.  O.  L.,  Is  made  apparent  when  we  read 
In  section  656,  L.  O.  U,  that: 

"Upon  an  appeal  from  a  judgment,  the  same 
shall  only  be  reviewed  as  to  questions  of  law 
appearing  upon  the  transcript,  imd  shall  only 


be  reversed  or  modified  for  errors  substantially 
aifecting  the  rigbts  of  tbe  appellant;  •  •  • 
and  upon  an  appeal  from  a  decree  given  in  any 
court  the  suit  shall  be  tried  anew  upon  the 
transcript  and  evidence  accompanying  it" 

Since  section  654  baa  been  amended  fre- 
quently It  may  be  helpful  If  we  g^ve  some 
attention  to  the  section  as  originally  enacted, 
and  for  that  reason  tbe  material  part  of  the 
section  as  It  appears  In  the  Code  of  CMl  Pro- 
cedure, as  adopted  In  1862  (section  531),  Is 
here  given: 

"Upon  tbe  appeal  being  perfected,  tbe  ap* 
pellant  shall  within  twen^  days  thereafter  if 
the  appeal  be  to  the  Supreme  Court,  *  *  • 
file  with  the  derk  of  the  appellate  court  tbe 
transcript  of  tbe  cause,  as  provided  in  this  sec- 
tion and  thereafter  the  appellate  court  has  ju- 
risdiction of  the  cause,  and  not  otbervise. 

''1.  The  transcript  is  a  copy,  certified  by  the 
clerk  of  the  roll  or  final  record,  or  tbe  pleadings, 
orders,  papers  and  journal  entries  that  constitute 
such  rul  or  record,  together  with  a  copy  of  the 
notice  of  appeal  and  any  order  enlarging  the 
time  to  file  the  transcript,  and  a  statement  of  the 
filing  of  the  undertaking,  whether*  by  the  appel- 
lant or  respondent,  the  names  of  the  sureties 
therein,  the  amount  thereof  if  the  same  is  speci- 
fied, and  if  given  by  the  appellant  whether  the 
undertaking  la  given  for  an  appMl  imly,  or  a 
stay  of  proceedings  also. 

"2.  If  the  appeal  ia  from  a  decree,  the  clerk 
shall  attach  together  tbe  depositions  and  other 
papers  on  file  in  his  office,  containing  the  evi- 
dence beard  or  offered  on  tbe  trial  in  the  court 
below,  and  append  thereto  his  certificate  to  that 
effect,  and  deliver  them  to  the  aj^pellant  with 
tbe  transcript,  taking  therefor  hia  receipt  in 
duplicate,  one  of  which  he  shall  file  in  his  office 
and  ddiver  the  other  to  the  respondent  when  so 
requested.  For  the  purpose  of  acquiring  juris- 
diction by  the  appellate  court,  such  evidence 
shall  be  deemed  a  part  of  the  transcript  and 
shall  be  filed  therewith." 

The  transcript  mentioned  in  sections  654 
and  556,  L.  O.  I^,  was  expressly  defined  In 
section  664,  as  originally  enacted,  to  be  a  copy 
of  tbe  final  record  or  judgment  roll.  Farrell 
V.  Oregon  Gold  Co.,  81  Or.  463,  472,  49  Pao. 
876.  TVben  an  action  results  in  a  Judgment 
or  a  suit  In  a  decree  the  clerk  la  required  to 
prepare  a  (judgment  roll.  If  the  defendant  has 
appeared  and  contested  the  action  or  suit  the 
clerk  prepares  tbe  Judgment  roll  by  attacdilng 
together  tbe  summons  and  proof  of  service, 
the  pleadings,  bill  of  exceptions,  all  orders  re- 
lating to  a  diange  of  tbe  parties,  together 
with  a  copy  of  the  entry  of  Judgment  or  de- 
cree, and  all  other  Journal  entries  or  orders 
in  any  way  involving  the  merits  and  necessa- 
rily affecting  the  Judgmrat  or  detree.  Sections 
208  and  413,  L.  O.  Li  There  may  be  a  bill  of 
exceptlms  In  an  action  at  law,  but  the  Code 
does  not  provide  for  a  Ull  of  exceptlcMiB  In  a 
*  ^It  In  equity.  Sutberlln  v.  Bloomer,  50  Or. 
306,  403,  93  Pac.  136.  In  an  action  at  law  the 
(Ejection  la  stated  with  so  much  of  tbe  evi- 
dence as  Is  necessary  to  explain  it  and  when 
the  statement  or  bill  of  exceptions  Is  settled 
and  allowed  It  Is  filed  with  tbe  clerk  and  be- 
comes "a  part  of  the  record  of  the  cause." 
Sections  171,  as  amended  by  chaptor  832, 
laws  1913,  and  172,  L;  O.  U 

Turning  again  to  section  664,  L.  O.  h..  It 
will  be  seen  that  this  aectifm  provides  for  tbe 
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third  step  to  he  taken  by  an  ai^llant  The 
filing  of  a  transcript  or  Its  equivalent,  "such 
an  abstract  as  the  law  or  the  rules  of  the  ap- 
pellate court  may  require,"  with  a  copy  of  the 
Judgment  or  decree  appealed  from,  the  notice 
of  appeal  and  proof  of  service  and  of  the  un- 
dertaking on  appeal.  Is  the  third  step  requir- 
ed of  an  appellant  whether  the  appeal  be 
from  a  judgment  or  from  a  decree.  Origi- 
nally, the  appellant  was  obliged  to  file  a  tran- 
script of  the  entire  judgment  roll,  but  now  the 
transcript  or  abstract  need  only  be  "of  so 
much  of  the  record  as  may  be  necessary  to  in- 
telligibly present  the  question  to  be  decided 
by  the  appellate  tribunal,"  together  with  a 
copy  of  the  judgment  or  decree,  notice  of 
appeal  and  undertaking.  There  Is  no  method 
pointed  out  by  the  Code  or  by  any  statute  by 
which  the  evidence  or  any  part  of  It  can  be 
brought  to  the  Supreme  Court,  whether  the 
appeal  is  from  a  judgment  or  a  decree,  except 
by  making  the  evidence  a  part  of  the  tran- 
.  script  If  the  appeal  is  from  a  judgment  In 
an  action,  the  evid^ce  or  so  much  of  It  as  Is 
necessary  to  explain  the  objection  can  be 
written  Into  a  bill  of  exceptions,  and  thus  be- 
comes a  part  of  the  judgment  roll,  and  con- 
sequently amwars  In  the  transcript  which  the 
api»ellant  flies.  In  order  to  save  the  expense 
of  making  copies,  chapter  335,  Laws  1&13,  dl- 
re<-'ts  that  the  original  pleadings  and  the  orlgf- 
nal  bill  of  exceptions  shall  be  sent  to  the 
Supreme  Court  to  be  "a  part  of  the  tran- 
script" so  long  as  needed  In  the  aK>eIlate 
court  While  It  Is  true  that  section  171,  I*  O. 
L.,  as  amended  by  chapter  332,  Laws  1918, 
8i>ettk9  of  "a  transcript  of  the  whole  testi- 
mony and  all  of  the  proceedings  had  at  the 
trial,"  It  Is  also  true  that  to  be  available  on 
appeal  the  transcript  of  the  testimony  must 
be  In  the  form  of  a  bill  of  exceptions.  The 
amendment  Itself  speaks  of  "the  bill  of  ex- 
ceptions" ;  and,  moreover,  the  dui  oi  excep- 
tions must  be  signed  by  the  judge  before  it  can 
become  a  part  of  the  judgment  roll.  Section 
ITi,  L.  O.  L. 

Tlie  Code  does  not  provide  for  a  bill  of  ex- 
ceptions In  a  suit  In  equity,  and  since  the  evi- 
dence taken  In  a  suit  cannot  be  carried  into 
the  judgment  roll  by  means  of  a  bill  of  ex- 
ceptions, the  Code  has  directed  that,  when 
an  appeal  is  from  a  decree,  the  clerk  shall 
deliver  the  evidence  to  the  appellant,  who 
then  flies  It,  and,  when  filed,  "suqh  evidence 
shall  be  deemed  a  part  of  the  transcript  or  ab- 
stract" 8ecti(Hi  554.  Bubd.  1,  L.  O.  L.  This 
is  the  only  authority  found  In  the  Code  for 
birloglng  the  evidence  to  this  court  upon  an 
appeal  from  a  decree  rendered  by  the  circuit 
court  In  a  rait 

In  short,  whether  the  appeal  Is  from  a 
judgment  or  a  decree,  the  appellant  must  file 
a  transcript, *or  Its  equivalent,  an  abstract; 
the  transcript  is  a  copy  of  the  judgment  roll 
or  such  part  of  It  as  may  be  necessary  to  in- 
telligibly present  the  question  to  be  decided ; 
if  the  appeal  is  from  a  judgment  the  evidence 
can  be  carried  into  the  jodcment  itoll  ttaroogb 


a  Mil  of  exceptions,  but  there  Is  no  other 
method  by  which  this  can  be  done;  if  the 
appeal  Is  fnxn  a  decree  the  evidence  cannot 
become  a  part  of  the  judgment  roll,  but  it  can 
be  filled  with  tiie  transcript  In  this  court,  and, 
when  so  filed,  shall  be  deemed  a  part  of  the 
transcript;  and  when  heard  In  this  court 
the  appeal  from  a  judgm«it  Is  reviewed  as  to 
questions  of  law  appearing  upon  the  tran- 
script Reading  sections  172  and  208  together, 
It  will  be  seen  that  each  fits  and  harmonizes 
with  the  other.  Under  section  172  an  ex- 
ception nee^  not  be  taken  to  any  decision 
upon  a  matter  of  law,  when  the  same  Is  en- 
tered In  the  journal,  or  made  wholly  upon 
matters  In  writing  and  on  file  In  the  court 
because  by  the  terms  of  section  206  such  de- 
cision necessarily  appears  in  the  judgm«it  roll 
prepared  by  the  cleric  (Reduced  to  Its  final 
terms,  an  appeal  from  a  judgment  Is  heard 
upon  the  judgment  roll;  the  judgment  roll 
may  or  may  not  contain  a  bill  of  exceptions ; 
If  there  Is  no  bill  of  exceptions,  then  this 
court  cannot  consider  the  evidence  heard  In 
the  circuit  court  because  this  court  is  oonflned 
to  the  judgment  roll ;  but  if  the  judgment  roll 
ctmtalns  a  blU  of  exceptions,  this  court  can 
consider  the  evidence  appearing  in  the  bUl  of 
exertions.  If  In  the  Instant  case  we  try  the 
cause  de  novo,  we  do  so  on  evidence  which 
Is  brought  here  In  the  manner  prescribed  for 
appeals  from  decrees ;  and  In  my  opinion  this 
is  in  direct  violation  of  section  666,  L.  O.  L., 
which  conmands  that  the  a];^>eal  shall  be  "In 
like  manner  and  with  like  effect  as  in  an 
action."  The  statute  fixes  the  mode,  and 
the  mode  so  fixed  Is  the  measure  of  the  right 
to  an>eal.  The  (pinion  In  Barnes  v.  Long,  54 
Or.  548,  104  Pac.  2»6,  25  L.  B.  A.  (N.  S.)  172, 
21  Ann.  Cas.  465,  should  not  be  r^rded  as  a 
precedent  because  the  question  of  the  neces- 
sity of  a  bill  of  exceptions  was  neither 
raised  nor  considered- 

If  it  be  suggested  that  the  findings  of  fact 
made  by  the  trial  court  are  conclusive  upon 
this  court,  and  therefore  preclude  a  retrial  of 
the  issues,  even  though  all  the  evidence  Is 
brought  here  by  a  bill  of  exertions,  the  an- 
swer Is  that  the  rule  of  conclusiveness  has  no 
application  In  the  instant  case.  The  quality 
of  conclusiveness  Is  Imparted  to  findings  of 
the  court  upon  the  facts  by  force  of  section 
159,  L.  O.  L.,  which  declares  that: 

"The  finding  of  the  court  opon  the  facts  shall 
be  deemed  a  verdict  and  may  be  set  aside  hi  the 
same  manner  and  for  the  same  reasons." 

If  the  parties  here  had  been  entitled  to  a 
Jury  trial,  and  had  waived  trial  by  a  jury, 
then  the  findings  of  the  court  upon  the  facts 
would  be  conclusive  upon  appeal  If  there  was 
evidence  to  support  the  findings,  but  in  this 
proceeding  by  habeas  corpus  the  parties  were 
not  entitled  to  a  jury  trial,  and  consequently 
the  findings  of  the  court  upon  the  facts  are 
not  conclusive  upon  appeal;  but,  upon  the 
contrary,  the  court  can  re-examine  the  evi- 
dence when  brought  here  by  a  bill  of  excep- 
tlons,  determine  the  facts,  and  upon  those 
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facU  review  tlie  quertions  of  law.  State  t. 
8«igstack^  fO.  Or.  465,  122  Pac.  282,  Ann. 
Ga«.  1&14B,  230.  Tbe  cnstodr  of  a  cbUd  is 
always  a  pn^r  subject  of  chancery  Juris- 
diction. 22  Gyc  619.  And  while  tb»  Ewoceed- 
Ing  hy  habeas  oonms  Is  in  most  Jnrisdlctloiis 
dasslfled  as  a  legal  and  not  an  equitable 
remedy,  and  in  this  Jurisdiction  Is  to  be 
dasslfled  as  a  special  proceeding  in  the  na- 
ture Qt  an  actltm,  tlie  circuit  court  can  nevw^ 
theless  ezerdise  its  chancery  power  in  a  vto- 
ceedlng  by  habeas  corpus;  but  the  proceed* 
Ing  itself  must  be  conducted  in  the  manner 
and  form  iweecribed  by  the  statiita  21  Cyc 
iS.  Although  it  is  not  necessary  to  ^bate 
the  Question  of  whether  w  not  a  Jury  trial  la 
never  available,  it  is  sufficient  to  say  that  It 
is  plain  that  the  parties  to  the  instant  pro- 
ceeding were  not  oititled  to  a  Jury  trial  be- 
cause the  court  was  ezerddng  Its  chancery 
Jurisdiction,  and  ther^!ore  the  fli^ings  made 
by  the  drccat  court  upon  the  facts  are  not 
conclnstTe.  21  Gyc  824  ;  24  Gyc.  180;  12  B, 
0.  li.  1260;  16  B.  a  Lb  206. 206. 

Id  their  answer  the  def^dants  plead  that 
they  are  mtttled  to  the  custody  of  the  dkUd, 
and  th^  base  th^r  all^^ed  right  soldly  up<m 
an  agreement  which  they  said  they  had  with 
the  petitioner.  They  also  aver  that  the  fa- 
ther abandoned  the  dilld,  but  the  allied 
abandonm«it  appears  merely  as  a  c<xi(dnslon 
from  tbe  auction  that  the  father  agreed 
that  the  defradants  could  have  the  custody  of 
the  child.  The  Judgmoit  of  the  circuit  court 
was  aKMrently  predicated  upon  the  allega- 
tion and  finding  that  the  petitioner  had  made 
the  agreement  relied  upon  by  the  defendants. 
The  agreement  pleaded  by  the  defendants  did 
not  confer  any  right  upon  them.  Although 
the  precedents  are  not  harmonious,  the  bet- 
ter view  is  that  an  agreement  like  the  one  re- 
lied upon  by  the  defendants  Is  against  pub- 
lic policy,  and,  In  contemplation  of  law,  Is  no 
agreement  at  all.  To  hold  that  such  an 
agreement  has  the  force  of  a  binding  contract 
la  to  hold  that  a  parent  can  barter  and  sell 
his  child  just  as  he  could  a  chatty.  The 
mere  statement  of  the  result  ought  to  be 
enough  to  confute  every  argument  that  can 
be  advanced  In  support  of  the  validity  of  the 
agreement  pleaded  by  the  defendants.  Al- 
though the  petitioner  denies  that  he  made  the 
alleged  agreement,  nevertheless  If  It  be  ae- 
sumed  that  he  did  mabe  the  agreement,  It 
did  not  ccHifer  any  legal  right  upon  the  de- 
fendants ;  and  if  It  did  not  vest  a  legal  right 
in  the  defendants,  their  whole  claim  fails,  for 
the  reason  that  their  claim  la  founded  CTtire- 
ly  upon  the  alleged  agreement.  They  do  not 
allege  in  their  answer  that  the  petitioner  is 
not  a  fit  person  to  have  the  custody  of  the 
child,  nor  was  it  contended  or  even  suggested 
at  the  argument  that  the  father  was  an  in- 
competent person  to  rear  his  child.  While 
the  judgment  contains  a  conclusion  "that  it 
Is  for  the  best  interests"  of  the  minor,  yet. 


thm  are  no  facts  recited  In  the  Ju^ment  up- 
on whitA  to  base  that  mere  fxmclushm.  It  is 
true  that  the  court  will  always  consider  the 
wtifsre  of  tbe  child,  but  it  ts  also  tme-that 
a  parent  who  Is  of  good  ciharacter  and  a  yra^ 
ar  person  to  have  the  custody  of  ti«  child  and 
reasonably  able  to  provide  fbr  It  is  oititled  to 
the  custody  as  against  other  persons.  29  Cyc 
1680.  On  the  facts  alleged  in  the  answer  and 
upon  the  findings  of  fact  appearing  in  the 
Judgment  appealed  from,  the  petitioner  la  en- 
titled to  a  Judgment  hwe  giving  him  the  cus- 
tody of  his  child. 

The  Judgment  iM^ealed  tram  should  be  re- 
versed. 

BUBNBIT,  J.,  concnrs  In  the  result  of 
this  oplnUm. 


tnaTBD  BB0KBB8*  CO.  v.  SOUTHERN 
PAa  CO. 

(Suprane  Court  of  Oregon.    Dec  11,  1917.) 

a^Jjil  action  against  a  carrier  for 

Swf5?K-n  *  ^^1?°^?°}       tomatoes,  the  oon- 
fignee  s  bUta  and  tte  ledger  account  showing  the 
amount  charged  to  the  parties  to  whom  the  to- 
'"A^"*'**'  presumably  on  account  of 

Sni  '^'^oa*  evidence  to 

show  that  the  ftons  represented  the  actual  dam- 
age, were  property  exdnded. 
2.  OAaaiEEs  «»159{2)-Dai£ag«  to  (Joods- 
SuynciBNOY  of  Noticb  or  Olaim 

,  1°.^  consignee's  action  for  damages  to  toma- 

tOM  shipped  under  a  biU  of  lading,  requiring 
notice  of  a  dalm  for  damage  to  be  made  in  writ- 
ing to  the  agent  at  place  of  deUvery  upon  ar- 
rival,  or  witfim  10  daya  after  delivery,  tEe  con- 
signee s  timely  presentation  of  a  written  state- 
ment of  a  report  of  their  condition,  signed  by 
the  carrier's  inspector,  bearing  the  name  of  the 
consignee,  stating  the  damage  and  tbe  manner 
in  which  it  occurred,  and  that  the  conricnee 
would  repa(*  the  tomatoes  and  claim  damages, 
was  a  somcient  notice. 

&  GABBnCBS  «=:»1^2)— DA1U.GB  TO  QoOD&-~ 

Stipdlation  fob  Notice. 
A  stip&lation  as  to  notice  of  a  daim  for  in- 
jury to  goods  while  being  transported  by  a  com- 
mon carrier  should  be  given  a  reasonable  con- 
struction, and  a  substantial  compliance  there- 
with is  all  that  is  required,  in  view  of  tbe  object 
of  the  requirement  of  notice. 

4.  CABBiirBs  «=>  185(1)— Damagb  to  Goods— 

LlABILrrr— PBESUMPTION. 

Without  evidence  locating  the  place  of  the 
damage  to  goods  in  transit  over  several  connect- 
mg  lines,  and  where  it  appears  that  the  goods 
were  delivered  to  the  initial  carrier  in  good  con- 
ditiop,  and  were  delivered  by  the  terminal  car- 
rier in  a  damaged  condition,  a  wesnmption  aris- 
es that  they  were  injured  on  the  line  of  the  ter- 
minal carrier,  and  uu  burden  of  proof  is  on  It 
to  show  that  the  damage  was  not  done  on  its 
line,  and  that  it  occurred  without  its  fault  or 
through  the  shipper's  failure  to  perform  his  con- 
tract 

5.  Appeai.  and  Ebbob  •=b658(2)— GEBnnoAia 

TO  Bill  op  Exceptions— Amendment. 
Where  a  transcript  of  aU  the  evidence  was 
sent  up  to  the  Supreme  Court  with  the  bill  of 
exceptions,  but  was  not  formally  made  a  part 
thereof,  tbe  court,  on  motion  before  argument, 
would  allow  an  amendment  of  a  certificate  to 


dbiTor  other  oases  see  same  topio  and  KIT<NUHBBB  la  aU  K«7-NWDMr«d  DioeMi  and  Ind 


Digitized  by 


Google 


mOTED  BROKBBS^OO. 


r.  SOUTHBItN  FAa  00. 


115 


dw  bin  of  cneptions  so  as  to  attach  aS  tin  •rf- 

dOMsa, 

Department  2.  Appeal  from  CSrcatt  Court, 
Moltnomab  Ck>unty;  O.  U.  Oantenbeln, 
Judge. 

Action  by  the  United  Brokers'  Company 
against  tbe  Sonthem  Pacific  Company.  Judg- 
ment of  nonsoltt  and  plaintiff  appeals.  Re- 
Tened,  and  canae  lemanded  for  a  new  trlaL 

This  action  was  brou^t  by  the  plaintiff  to 
recover  9^4.72  damages  to  one  f»rIoad  shlp- 
ment  of  tomatoes  while  In  traiislt  from 
Danla,  Fla^  to  Portland,  Or.  The  shipment 
was  delivered  by  Hardle  ft  McFarland  on 
Febraary  23,  1914,  to  tlu  Florida  Sast  Coast 
Railway  Company  at  Danla,  Fla.,  consigned 
to  C.  Sdiroeder  &  Co.  at  Waycross,  Oa.  A 
written  contrat^  of  sblpment  was  entered  In- 
to between  tlie  OjSwfer  and  the  Florida  Bast 
Coast  Railway  Company  which  contained  the 
following  provision,  being  the  eighth  clause 
of  the  printed  conditions  on  blU  ot  lad- 
ing: 

"Claims  for  loss  or  damage  mast  be  made  In 
writing  to  this  company  within  ten  days  after 
the  arrival  of  the  goods  at  their  place  of  ulti- 
mate destination  in  case  of  fruit,  vegetables  and 
other  peiislkable  arUcles,  and  within  thirty  days 
after  arrival  at  oltimate  destinatitai  in  caae  of 
other  freight,  and  onleaa  claims  are  so  made 
this  eompai^  ihall  not  be  liable." 

As  pleaded  In  defendant's  answer  the  ship- 
iMnt  was  dlTOTted  by  tlie  ccasignors  to  the 
plaintiff  at  Portland,  Or.,  while  In  transit, 
and  the  original  bill  ot  ladtnc  was  canceled 
and  a  new  one  Issued  by  the  Atlantic  Coast 
Line  Railroad  Company  at  Jac^sonvllie,  Fla., 
which  contained  tbe  following  provision: 

"This  Mil  ot  lading  is  ri^ned  for  the  different 
carriers  who  may  engage  m  die  transportation, 
severally  but  not  jointly,  each  to  be  bound  by 
and  have  the  benefits  of,  tbe  provisions  thereof ; 
and  in  accepting  this  bill  of  lading  the  shipper, 
owner  and  consignee  of  the  goods,  and  tbe  hold- 
er of  the  biU  of  lading  agree  to  be  bound  by  all 
of  its  stipulations,  exceptions  and  condiuona, 
whether  printed  or  writtw.  Claims  for  loss  or 
damage  uiall  be  made  in  writing  to  the  agent 
at  point  of  delivery  promptly  after  arrival  of  the 
property,  and  if  delayed  for  more  than  ten  days 
after  the  delivery  of  the  property,  or  after  doe 
time  for  the  deuvery  thereof,  no  carrier  here- 
onder  shall  be  liable  in  any  event." 

On  and  prior  to  February  28,  1914,  the  At- 
lantic Coast  Ijlne  Railroad  Company  duly 
filed,  posted,  and  published  its  tariffs  with 
the  Interstate  Commerce  Conuolsalon,  as  re- 
quired by  law,  and  the  shipment  was  govern- 
ed by  the  provisions  of  tbe  standard  form  of 
bill  of  lading.  At  the  cloee  of  plaintiff's  case 
a  motion  for  a  nonsuit  was  granted.  Plain- 
tiff appeals  • 

H.  L.  Lyons,  of  Portland  (Charles  M. 
Hodges,  of  Portland,  on  tbe  brieQ,  for  appel- 
lant Ben  C.  Dey,  of  Portland  (Wm.  D.  Fen- 
ton,  of  Portland,  on  the  brief),  for  reivtmd- 
emt 

BEAN,  J.  (after  stating  the  facts  as  above). 
Blr.  F.  T.  Stone,  enqtloyed  1^  the  United 


BtohenF  Company,  testified  to  the  effect  that 
he  examined  the  car  in  which  the  goods  were 
shipped  and  found  them  In  bad  shape,  the 
(rates  of  tomatoes  being  pushed  together  or 
"Jackknlfed"  and  aU  mashed ;  that  he  called 
Mr.  Orlger,  the  Southern  Pacific  Inspector, 
who  made  out  an  Inspectlpn  report.  Counsel 
for  plaintiff  presented  a  written  statement  of 
this  report  of  the  car  signed  by  the  inspector 
and,  upon  reqneet  of  defendant's  counsel, 
stated  ttiat  the  pnri>ose  of  the  writing  was  to 
substantiate  tbe  dalm  for  damage,  and  also 
dalmed  that  It  was  "written  notice  to  the 
company."  Upon  objection  of  defendant's 
counsel  the  court  admitted  the  document  for 
the  purpose  of  showing  damage,  but  not  to 
show  that  it  was  notice  to  the  Southern  Pa- 
dflc  Company  as  required  by  the  agreement 
between  the  parties.  Over  the  objection  and 
exception  of  counsel  for  defendant  the  blU  of 
lading  issued  by  the  Initial  carrier,  the  Flori- 
da Bast  Coast  Railway  Company,  was  intro- 
duced In  evidence  by  the  plaintiff.  It  was 
produced  by  the  defendant.  On  its  face  ap- 
pear the  words  "Canceled  2/27/14"  and  "Orig- 
inaL"  Tbe  seventh  clause  under  the  heading 
thereon.  **Condltions  Limiting  UablUty  ex- 
cept for  NegUgimoe"  reads  as  follows: 

"The  amount  of  any  loss  or  damage  for  which 
this  company  Is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (bein^  the 
bona  fide  invoice  price,  if  any,  to  toe  consignee, 
indnding  the  freight  charges,  it  prepaid)  at  the 
place  and  time  of  abipment  under  this  contract, 
unless  a  lower  value  has  been  agreed  upon  or  is 
determined  by  the  classification  or  tariff  upon 
which  the  rate  is  based,  in  either  of  whidi  events 
snch  lower  value  shall  be  the  maximum  amount 
to  govern  such  computation,  whether  or  not  sndi 
losa  or  damage  occurs  from  negligence." 

The  bill  of  lading  shows  that  tbe  shipment 
was  made  from  Danla,  Fla.,  to  H.  C.  Sdiroe- 
der  &  Co.,  Waycross,  Qa.,  and  that  the  goods 
were  received  for  transportation  "in  appar- 
ent good  order."  The  witness  Mr.  Stone  stat- 
ed that  the  contents  of  the  car  revealed  that 
It  had  received  rough  handling.  The  report 
gave  the  nature  of  the  damages.  It  is  urged 
that  the  claimant  should  hare  written  a  let- 
ter of '  complaint  to  the  railway  company. 
Exhibit  C,  introduced  In  evidence  and  re- 
ceived as  bearing  upon  the  question  of  dam- 
ages, is  as  follows: 

"Portland,  Or.,  Mar.  14,  1914. 

"Following  is  list  of  damaged  and  partly  dam- 
aged crates  of  tomatoes  in  car  F.  O.  E.  21646 
which  arrived  East  Portland,  March  12th,  1914, 
distributed  as  follows : 
FeaTBon  Page  Co.  81  crates  partly  damaged 
P.  F.  &  P.  Co...  65     "      completely  smashed 

Pue  &  Son  24    "     partly  damaged 

Befl  &  Co.  19  •* 

Glafke  &  Co....  13    *•  **  ** 

Dryer  Bollam...  12    -  m  u 

Levy*  Spiggl..._2    -         -  « 

iBtf 

"Southern  Pacific  Co.  By  M.  F.  Crlger." 

[1]  Bills  and  a  ledger  account  were  offer- 
ed In  evidence  as  showing  the  amount  charg- 
ed to  tbe  plaintiff  by  the  parties  to  whom 
the  goods  were  sold,  presumaUy  on  account 
of  the  damaged  condUirai  of  the  v^tables. 
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There  was  no  evidence  to  abow  that  the  Items 
represented  the  aetoaL  loss  occasioned  by  the 
damage  to  the  goods.  No  person  acquainted 
with  the  market  value  of  the  product  was 
qnestloned  as  to  the  iitteceDoe  between  tbat 
and  the  value  of  the  arti(^  In  its  damaged 
condition,  or  the  difference  between  the  in- 
voice price  and  the  value  of  the  commodity  in 
its  injured  state,  although  a  witness  was 
called  who  could  apparently  have  given  some 
light  on  the  matter  if  he  had  been  Interro- 
gated. According  to  the  elementary  rule  of 
law  the  evidence  was  inoperly  erdnded.  It 
is  claimed  by  defendant  that  there  was  no 
proof  of  damages.  The  court  ruled  that  no 
written  notice  had  been  given  as '  required 
and  granted  a  nonsuit  The  plaintiff,  how- 
ever, showed  that  the  goods  had  been  materi- 
ally damaged;  that  65  crates  of  tomatoes 
were  "completely  smaabed,"  and  the  Invoice 
price  was  stated  at  ^2  and  $2JiO  per  crate. 
There  appeared  to  be  no  particular  contro- 
versy as  to  this  price ;  therefore,  taking  the 
lower  price  named  and  applying  the  rule 
agreed  upon  In  the  bill  of  lading,  there  ap- 
pears to  be  a  definite  amount  of  loss  shown 
as  to  66  orates.  Under  the  evidence  the 
plaintiffs  would  be  entitled  to  some  damages 
If  the  law  is  in  their  favor.  Hence  it  is  nec- 
essary to  examine  the  law  applicable  to  the 
case. 

[2,3]  The  second  contentiiui  of  defendant 
Is  that  no  notice  of  a  claim  was  given  in  writ- 
lug  by  the  plaintiff  within  10  days  after  de- 
livery of  the  shipment  as  required  by  the  bill 
of  lading.  On  the  contrary,  the  plaintiff 
claims  that  the  written  statement  made  at 
the  time  of  the  arrival  and  Inspection  of  the 
car  of  goods  was  a  sufficient  compliance  with 
the  requirement  and  that  defendant  waived 
any  more  formal  notice.  The  position  of  de- 
fendant Is  that  under  the  rules  of  the  Inter- 
state Commerce  Commission .  it  had  no  au- 
thority to  pay  any  part  of  the  claim  unless  It 
was  presented  wltbln  10  days  from  the  date 
of  the  delivery  of  the  shipment  to  the  con- 
signee. 

Mr.  F,  T.  Stone  also  stated,  in  substance, 
that  when  he  called  the  inspector  of  the 
Southern  Pacific  Company  they  together  ex- 
amined the  contents;  that  "we  made  out  the 
revort";  that  Mr.  Grlger  wrote  the  state- 
xaeat,  and  "I  figured  that  was  writing 
enough."  niov^h  the  document  Is  somewhat 
crude  It  aniears  therefrom  that  It  is  headed, 
"Beport  of  Inspection  of  Damaged  Freight,  S. 
P.  Ca,"  bears  the  date  "East  Portland.  SAV 
1014,"  and  the  name  of  the  claimant  'United 
Brokers'  Company."  It  evidences  a  shipment 
of  tomatoes  shipped  by  U.  C.  Sehroeder  from 
Jacksonville,  FUu,  Car  Fruit  Grower^  Bx- 
press  21645;  that  the  goods  were  damaged 
in  a  sum  "not  over  $147.30";  that  166 
crates  of  the  tomatoes  w«re  "mashed,  bruised, 
and  crates  broken";  tliat  66  of  them  were 
almost  an  entire  loss;  that  66  crates  choice 
grade  were  invoiced  at  $2  f.  a  b.  Jacksonville, 


and  that  111  crates  fancy  grade  were  In- 
voiced at  12.00  at  the  same  place.  The  i^ort 
also  contains  a  statement  of  tta  mBBoae  In 
which  the  injury  evidently  occurred;  states 
that  the  consignee  will  repack  the  tomatoeSt 
send  claim  tor  damages,  and  put  in  Claim  for 
repacking,  and  that  the  goods  are  "not  dam- 
aged over  40  per  cent"  It  is  marked  as 
"filtered  March  28,  1014,"  and  Is  signed 
"M.  F.  Crlger,  Inspector,"  besides  bearing 
other  business  notations.  The  statement  Is 
general  and  may  require  explanation.  There 
was  evidence,  therefore,  tending  to  show  tbat 
within  the  10  days  at  the  place  of  the  ulti- 
mate destination  of  the  shipment  Ihe  claim 
was  made  to  the  Southern  Pacific  Company 
In  writing.  It  appears  to  be  sufficient  to  In- 
form the  carrier  that  the  consignee  claims 
damages  for  the  entire  loss  of  a  part  of  the 
goods  and  for  injury  to  another  portion,  and  to 
bring  to  the  attention  of  the  carrier's  repre- 
sentatives the  oondltlon  pf  the  shipment 
We  do  not  consider  it  a  matter  of  moment 
which  one  of  the  two  men  who  examined  the 
goods  wrote  the  statement  or  whetlier  it  was 
written  by  some  third  person.  Then  is  no 
requirement  In  the  stipulation  quoted  that 
the  shipper  or  the  consignee  shall  sign  the 
claim.  The  wrtttoi  claim  does,  however,  ixk> 
form  the  carrier  who  the  claimant  is.  No 
partioular  fbrm  of  notice  is  qjedfled  or  made 
requisite  by  ctouse  8,  or  1^  die  form  of  the 
bill  of  lading  approved  by  the  Interstate  Com- 
merce Commindon.  We  do  not  understand 
that  the  oondiUons  on  a  bill  of  lading  are 
approved  by  the  Interstate  Commerce  Com- 
mission for  any  tftnctfnl  or  "red  tape"  pur* 
pose,  but  to  meet  the  actual  conditions  of 
business  life  and  mutually  ..to  protect  the  car- 
rier and  the  shipper  or  consignee  in  the  ordi- 
nary everyday  affairs  of  transportation  of 
the  products  of  the  country  from  one  place 
to  another.  Georgia,  Florida  &  Alabama  By. 
V.  Bllsh  MUl.  Co.,  241  n.  S.  lOO,  186.  S6  Sop. 
Ot  541,  60  Ll  Ed.  048. 

A  stipulation  as  to  notice  of  a  claim  for 
Injury  to  goods  while  being  transported  by  a 
common  carrier  should  be  given  a  reasonable 
construction,  and  a  substantial  compliance 
therewith  on  the  part  of  those  for  whom  the 
shipment  Is  made  Is  oH  that  is  required,  hav- 
ing In  view  the  object  and  purpose  of  tho 
requirement  of  notice.  4  B.  0.  L.  p.  706,  $  254; 
Atchison,  Topeka  &  S.  F.  B.  Co.  v.  INaniple, 
47  Kan.  7,  27  Pac.  OS,  13  L  E.  A.  862;  Hoye 
V.  Penn.  B.  Co.,  14  Ann.  Cas.  414,  417,  not*;. 
It  has  been  held  tiiat  formal  written  notice 
of  the  1ms  snstathcd  is  not  required,  because 
the  purpose  of  the  written  notice  Is  tally 
accomplished  whra  the  condltloa  of  the  shli^ 
ment  is  clearly  brought  to  the  attention  o€ 
the  represNitativeft  of  the  company,  ^lien  a 
shipper  on  receiving  goods  In  a  damaged  (H>o- 
ditlon  signs  a  receipt  under  protest  it  has 
been  held  that  that  ccmstttates  saffldent  no- 
tice to  the  uarriu  that  tbe  ab^per  intends  to 
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enforce  his  righta.  4^  C  p.  TIMy  |  264; 
Hlnkle  t.  So.  Ry.  Co.,  126  N.  C.  932,  36  S.  El 
84S,  78  Am.  St  Rep.  685. 

In  Georsif^,  Florida  &  Alabama  Ry.  Co.  t. 
BUsh  MUL  Co.,  Bupra,  after  some  correspond- 
ence in  regard  to  a  shipment  of  a  carload 
of  flour,  the  shipper  telegraphed  to  the  mana- 
ger of  the  carrier  five  days  after  arrival  of 
the  goods  at  destination  as  follows: 

"We  will  make  claim  against  railroad  for  en- 
tire contents  of  ear  at  inToice  price.  Host  re- 
fuse shipmoit  as  we  cannot  handle." 

It  was  held  that  the  message  fulfilled  the 
reqnlrement  of  the  stipulation  In  the  bill 
of  lading  that  the  claim  should  be  made  In 
writing.  Mr.  Jnati<»  Hughes  said  at  page 
198  of  241  U.  a.,  at  page  64S  of  S6  Slip.  Ot. 
60  L.  Ed.  048: 

"In  the  preceding  telegrams,  whldi  passed  be- 
tweoi  the  parties  and  are  detailed  by  the  state 
court  in  stating  the  facts,  the  shipment  bad  been 
adequately  Identified,  so  that  this  final  telegram 
taken  with  the  others  established  beycmd  ouea- 
tion  the  particular  shipment  to  which  the  dalm 
referred  and  was  in  sabetance  the  making  of  a 
claim  within  the  meaning  of  the  stipolation— the 
object  of  which  was  to  secure  reasonable  notice. 
We  think  that  it  sufficiently  apprised  the  cai^ 
rier  of  the  character  of  the  claim,  for  while  it 
stated  that  the  daim  was  for  the  entire  contents 
of  the  car  *at  invoice  price*  this  did  not  consti- 
tute snch  a  variance  from  the  claim  for  the  value 
of  the  flour  as  to  be  misleading ;  and  it  is  plain 
that  no  prejudice  resalted.  Granting  that  the 
atipnlation  Is  applicable  end  valid,  It  does  not 
require  docaments  in  a  particular  form.  It  is 
addressed  to  a  practical  exigency  and  it  la  to  be 
oonstrued  in  a  practical  way." 

The  writing  to  the  case  at  bar  la  more 
In  detail  than  the  quoted  telegram  In  the 
case  last  mentioned,  and  Is  a  substantial 
compliance  with  the  stipulation  In  either  of 
the  bills  of  lading  referred  to  In  the  answer. 
10  C.  J.  pp.  32&-336  (1489);  Jenkins  v.  AH. 
Coast  Line.  83  S.  C.  473,  65  8.  B.  636.  In 
our  Judgment  the  diversion  of  the  goods  In 
question  while  to  transit  does  not  material- 
ly change  this  case  In  view  of  the  fact  that 
the  defendant  pleaded  a  contract  or  bill  of 
ladtog  for  the  carriage  of  the  goods  over 
the  last  connecting  line. 

[4]  In  the  absence  of  evidence  locattog 
the  place  of  the  damage  to  goods  occurring 
whUe  in  transit  over  several  connecttog  lines 
of  railroad,  the  almost  universal  rule  Is  that 
a  presumption  arises,  where  the  goods  are 
delivered  to  the  initial  carrier  to  good  con- 
dition and  are  delivered  by  the  terminal 
carrier  In  a  damaged  condition,  that  they 
were  injured  on  the  Itoe  of  the  last  carrier, 
and  the  bnrden  of  proof  Is  on  the  terminal 
carrier  to  show  that  the  damage  was  not 
done  on  Its  line :  that  It  occurred  without  its 
fault,  or  through  the  failure  of  the  shipper 
tO'iterform  his  contract.  4  R  a  L.  S  383,  p. 
925;  6  Cyc.  490-491 ;  Lacey  v.  O.  R.  &  N.  Co., 
63  Or.  596,  601,  128  Pac.  999;  Gulf.  C.  &  S. 
r.  B.  Ca  T.  Edloff,  89  Tex.  454,  34  S.  W.  414, 
416.  S5  S.  W.  144.  In  an  action  agatost  a 
.oommon  carrier  for  damage  to  freight,  the 


plaintiff  makes  out  a  prima  fade  case  by  pro- 
ducing the  recdpt  of  the  toltlal  carrier  ac- 
knowledging that  the  freight  was  delivered 
to  it  to  good  order.  Seller  v.  Steamship 
Pacific  1  Or.  410,  413.  Fed.  Cas.  No.  12644 ; 
HaaUngs  v.  Pepper,  11  Pick.  (Mass.)  41,  42; 
Canney  v.  Am.  Express  Co.,  222  Mass.  S48, 
110  N.  B.  967,  968 ;  1  Mlchie  on  Carriers,  p. 
828;  Hutchtoson  on  Carriers  (3d  Ed.)  |158. 

[6]  Owing  to  an  extension  of  time  for 
briefs  upon  the  point  we  have  delayed  an 
expression  to  regard  to  a  preliminary  ques- 
tion. The  transcript  of  all  the  evidence  was 
sent  up  to  this  court  with  the  bill  of  excep- 
tlons,  but  was  not  formally  made  a  part 
thereof.  Prior  to  the  argument  counsel  for 
platotlff  moved  the  court  to  be  allowed  to 
amend  the  certificate  to  the  bUI  of  exceptions 
and  presented  an  amended  certtflcate  so  as 
to  attach  all  the  evidence.  Under  the  rule 
announced  to  McGregor  v.  0.  |jR  &  N.  Co., 
60  Or.  627,  93  Pac.  465,  14  L.  R.  A.  (N.  S.) 
668,  the  correction  is  allowed.  We  consider 
the  evidence  In  paastog  upon  the  motion  for 
a  nonsuit  The  trial  court  erred  to  granttog 
this  motion.  It  follows  that  the  Judgment 
of  the  lower  court  Is  reversed  and  the  cause 
remanded  for  a  new  trial. 

MOORB.  HARRIS,  and  McOAMANT.  JJ., 
concur. 


TUCKER  T.  EIRKPATRICK  et  al. 
(Supreme  Court  of  Oregim.  Dec.  18, 1917.) 

1.  Appeal  amp  Ebbob  «=3l009(3)  —  Weight 
OP  Evidence — Specific  Peefobmance.. 

The  findings  of  the  lower  court  on  conflict- 
ing evidence  in  snit  for  specific  performance  of 
a  contract  are  mtitled  to  great  respect,  as  he 
the  witnesses  and  bears  their  testimony. 

2.  Spbctpic  Pebfobuarce  ®=3l21(4)— Watkb 
Rights— Right  to  Ditch  Lano  op  Anoth- 
er— EVinENCE. 

In  a  suit  for  spedflc  performance  of  a 
parol  agreement  for  a  division  of  water  rights 
and  a  right  to  run  a  ditch  across  the  defendant's 
land,  held,  there  was  a  preponderance  of  the  evi- 
dence supporting  a  finding  that  the  agraement 
was  made,  and  was  dear,  Jnst,  and  reascmabla. 

3.  SpBOino  Pbbfobuakcb  «==»43— Pabt  Pxb- 

FOBUANCE— PABOL  AgBEEUXNT. 
Where  one  who  used  his  share  of  the  water 
for  a  year  and  built  a  pipe  line  and  ran  the 
water  across  defendant's  land,  there  was  suffi- 
cient part  performance  to  take  out  of  the  stat- 
ute of  frauds  a  parol  agreement  to  rebuild  a 
fiume  in  return  for  one-fourth  of  the  water 
right  and  the  right  to  run  the  water  aeross  de- 
fendant's land. 

4.  SPEOmC  PEBrOUTANCB  <c=»131— Decub— 
Rights  of  Othebs  Not  Pasties. 

In  suit  for  epeciSc  performance  of  an  aeree- 
ment  by  defendant  to  pre  plaintiff  and  another 
one-half  of  a  water  right,  where  plaintiff  tmly 
claimed  one-fourth,  it  was  error  to  decree  the 
one-half  to  plaintiff  until  the  other,  not  a  party, 
paid  platotlff  amount  of  a  lien  he  held  on  bis 
share. 

Department  2.  Appeal  from  Circuit  Court. 
Hood  lUver  County ;  W.  L.  Bradshaw,  Judge. 
Suit  for  specific  performance  of  an  agree- 


4^9Fer  otlMr  eases  see  nam*  tople  and  KBT-NVVBBB  la  aU  Key^Nvmbered  DIgMta  and  intens 

Digitized  by  Google 


118 


UO  PAOIFIG 


BJflPOBTBB 


(Or. 


meat  to  divide  a  water  ligbt  1^  W.  S*.  Tuck- 
er against  Oeoi^  Elrkpatrlcfc,  B.  B.  Stan- 
ton, as  County  Judge  of  Hood  KlTer  Oountr* 
Or.,  and  B.  Hawks  and  J.  O.  Hannum,  as 
Commissioners  of  said  County.  On  demur- 
rer, suit  dismissed  as  to  the  county  officials. 
From  a  decree  for  plalntlfl  agidnst  blm, 
George ,  Klrkpatrlck  appeals.  Modified  and 
affirmed. 

This  1b  a  suit  for  the  spedflc  performance 
of  a  parol  agreement  for  the  division  of  a 
water  right  which  prior  to  the  agreement 
had  been  the  sole  property  of  the  defendant 
Kirhpatrick.  It  appears  that  the  said  de- 
fendant in  1905  located  a  homestead  In  the 
upper  Hood  River  Valley,  and  that  In  1907 
he  constructed  a  flume  and  ditch  for  the 
diversion  of  a  stream  named  Blm  Rock 
creek,  or  Oat  creek,  whlcSi  rises  on  the  for- 
est reserve  and  empties  into  the  Bast  fork 
of  Hood  river.  Plaintiffs  property  adjoins 
that  of  the  defendant  Kirkpatilck  on  the 
west.  Plaintiff  alleges  that  early  In  the  year 
1914  the  flume  buUt  by  the  defendant  Klrk- 
patrlck had  become  dilapidated,  and  that 
Its  replacement  was  necessary ;  that  an  agree- 
ment was  thereupon  made  whereby  plaintiff 
r^laced  tbe  flume  In  consideration  of  a  right 
to  one-fburth  the  water  In  the  creek.  The 
agreement,  as  alleged  In  the  complaint,  also 
provided  that  plaintiff  should  have  an  ease- 
ment or  right  of  way  across  the  premises  of 
defendant  Klrkpatrlck  for  the  flow  of  the 
water,  and  that  said  defendant  should  have 
a  right  of  way  for  a  road  across  plalnttlTs 
property.  The  complaint  alleges  perform- 
ance of  the  agreement  and  the  use  of  the 
water  In  accordance  therewith  until  August, 
191S,  when  the  defendant  Klrkpatrlck  ahnt 
It  off.  It  Is  alleged  that  thereupon  said  de- 
fendant Instituted  proceedings  In  the  county 
court  for  Hood  River  county  for  the  estab- 
lishment of  a  public  road  across  plaintiffs 
premises.  The  complaint  ]<^ed  tba  count? 
Judge  and  comndssloneTs  of  Hood  lUver 
county  as  defendants.  The  prayer  was  that 
the  proceedings  In  titie  county  court  be  en- 
joined ;  that  a  road  be  located  as  provided 
In  the  agreement ;  tbat  plaintiff  be  adjudged 
to  he  owner  of  tbe  water  right  and  easement 
(daimed  by  Um;  and  tbat  defendant  be  ea- 
Jolned  team  interference  ttierewitb. 

On  demurrer  the  complatot  was  dismissed 
as  to  the  county  officials.  The  answer  of 
the  defendant  Klrkiratrlck  denies  the  agree- 
ment rolled  on,  and  admits  that  he  la  usdng 
all  tbe  water  In  the  ditch.  The  answer  af- 
flrmatively  asserts  title  In  the  defendant 
Klrkpatrlck  to  all  water  in  the  ditCh  and  a 
necessity  on  his  part  to  Its  use  for  the  Ir^ 
rlgatlon  of  his  property.  The  reply  denies 
the  material  affirmative  allegations  of  tbe 
answer. 

The  lower  court  decreed  to  plaintiff  one- 
fourth  of  tbe  water  In  question  and  a  right 
of  way  for  the  ditch  over  the  lands  of  the 
defendant  Kirkpatrtdc  This  defendant  was 


given  a  right  of  way  tot  zoad  purposes  over 
the  property  of  plaintUt.    The  defendant 

Klrkpatrlck  appeals. 

S.  W.  Stark  and  H.  B.  Adams,  both  of 
Portland,  for  appellant  Bmest  0.  Smith, 
of  Hood  River,  for  respondent. 

.  McCAMANT,  J.  (after  stating  the  facts  as 
above).  [1}  The  first  question  to  be  deter- 
mined on  this  record  is  one  of  fiict.  Tbe  tes- 
timony Is  Irreconcilable  on  the  vital  ques- 
tion of  whether  the  contract  was  made  as 
alleged.  The  lower  court  saw  the  witnesses 
and  heard  their  testimony.  His  opportuni- 
ties for  determining  the  issue  of  fact  arising 
on  this  conflicting  testimony  were  better  than 
ours,  and  great  respect  Is  due  to  bis  findings. 
Scott  V.  Hubbard.  67  Or.  498.  tSOe,  ISO  Pac. 
663:  Hurlburt  v.  Morris,  68  Or.  269.  272, 
185  Pac.  631;  doll  Kelaey,  78  Or.  887, 
848,  153  Pac.  103 ;  Shane  v.  Gordon,  84  Or. 
627.  630,  165  Pac.  U67. 

[21  Plaintiff  and  bis  witness  (Iteorge  H. 
Frey  testify  positively  and  ciearly  that  in 
April,  1914,  appellant  aougbt  an  Interview 
with  plaintUf;  tbat  be  informed  plaintUT 
that  bis  flume  was  worn  out  and  would  no 
longer  carry  water ;  tbat  appellflnt  was  with- 
out means  to  repair  it;  that  he  agreed  to 
give  plalntlfl  and  bis  neighbor,  H.  H,  G ramps, 
one-half  the  water  If  plalntlfl  would  replace 
the  flume;  that  plaintiff  accepted  appellant's 
proposition  at  a  sotMequent  interview,  agree- 
ing also  as  a  part  of  the  contract  Uiat  ap- 
p^ant  should  have  a  right  of  way  over 
plalntlfTs  property  to  reach  a  county  road  on 
plaintlfTs  north  line ;  that,  pursuant  tp  this 
arrangement,  plalntlfl  purchased  400  feet  of 
pipe  In  Portland,  and  expended  $118.60  for 
labor  and  materials ;  tiiat  as  a  result  of  this 
expenditure  the  flume  was  r^laced  by  a 
pipe  line,  tbe  ditcih  was  cleaned  ont,  and  tbe 
water  was  made  available  to  tbe  parties,  ap- 
pellant assisting  by  bis  labor,  for  which  he 
was  not  paid;  tbat  the  water  continued  to 
flow  over  appellant's  pronlaes  and  to  be  used 
by  both  parties  for  more  than  a  year  until 
August,  1016,  when  appellant  shut  it  off. 

These  witnesses  are  corroborated  1^  Barl 
N.  Shaban,  who  testlfles  that  appellant  told 
"blm  in  July,  1916.  that  plalntlfl  was  entitled 
to  half  the  water  In  the  ditch. 

So  &r  as  the  making  of  the  agreement  la 
omcemed,  appellant^s  case  rests  wholly  on 
hla  own  testimony.  He  squarely  denies  tbat 
any  agreement  was  made.  He  proves  that 
the  amount  of  water  In  tta  ditcSi  is  inade- 
quate for  his  own  purposes,  and  argues  that 
It  Is  unlikely  tbat  be  would  make  tbe  con- 
tract alleged.  The  answer  to  this  argument 
Is  that  it  appears  tbat  the  flume  required  re- 
placement, and  that  appellant  was  without 
means  to  replace  it  Unless  the  necessary 
work  was  done,  tbe  water  would  flow  in  its 
natural  channel,  and  would  be  available  ne- 
ther to  appellant  nor  to  plalntlfl.  Tinder 
these  drcnmstances  tbe  contract  alleged  by 
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plaintiff  wu  a  BatDial  agreemoit  tat  ■nnl- 

lant  to  make. 

Appelant  admits  that  plaintiff  purchased 
the  pipe  and  paid  laborers  tor  putting  It  in 
place.  He  claims  that  plaintiff  Incurred  this 
expense  under  an  arrangement  with  Agnes 
Walls  Parsons,  to  whom  appellant  gave  an  op- 
tion to  purchase  his  property.  Mrs.  Parsons 
was  not  called  as  a  witness,  nor  does  ap- 
pellant testify  to  any  agreement  between  her 
and  plaintiff.  The  option  was  given  May  6, 
1914.  It  recited  a  cash  payment  of  $176,  and 
the  evidence  falls  to  show  that  anything  fur- 
ther was  paid  on  It.  The  purchase  price  call- 
ed for  by  the  option  was  $7,000.  Appellant 
testifies  that  Mrs.  Parsons  surrendered  her 
option  in  July,  1914.  It  is  most  unlikely 
that  the  holder  of  this  option  contracted 
for  the  permanent  Improvement  of  the  place. 
The  option  is  sUent  on  the  subject  of  a  water 
rl^t,  and  appellant  did  not  therefore  lay 
faimself  <^>en  to  an  action  for  damages  by 
entering  into  the  contract  alleged  by  idaln- 
tlff  dnring  the  life  of  the  option. 

The  admitted  facts  that  plaintiff  defrayed 
the  expense  of  Installing  the  pipe  line  and 
that  defendant  co-operated  by  donating  his 
labor  strongly  corroborate  plaintiff's  testi- 
mony. On  the  whole  case  the  preponderance 
of  the  testimony  sumrarts  the  conclusions  of 
the  lower  court  Uiat  the  agreement  was 
made  as  alleged. 

[3]  Appellant  contends  that  a  parol  agree- 
ment of  this  character  is  void.  Plaintiff  ad- 
mits that  the  agreement  is  within  the  stat- 
ute of  frauds,  but  relies  on  part  performance 
to  take  It  out  of  the  operation  of  the  stat- 
ute. In  order  that  a  parol  agreement  creat- 
ing an  interest  in  real  property  may  be  en- 
forced, it  "must  be  clear,  deflnite,  Just,  rea- 
sonable and  mutual  In  all  its  parts."  Wag- 
onblaat  v.  Whitney,  12  Or.  83,  88,  6  Pac.  399 ; 
Odell  V.  Morin,  G  Or.  96 ;  Knight  v.  Alexan- 
der, 42  Or.  521,  524,  71  Pac.  657.  We  think 
that  plaintiff's  proof  satisfies  these  require- 
ments. The  part  performance  shown  by  the 
evidence  is  referable  to  the  contract,  and 
under  the  Oregon  deddons  Is  adequate. 
Coffman  t.  Bobbins,  8  Or.  278.  284;  Combs 
v.  Slayton,  19  Or.  99,  104,  26  Pac.  661;  Mc- 
Bnwm  T.  Thompson,  26  Or.  559,  666,'  667, 
37  Pac.  67,  42  Am.  St  Bep.  806;  Garrett  v. 
Bishop,  27  Or.  349,  354,  41  Pac.  10;  Bowman 
V.  Bowman,  36  Or.  279,  2Sl,  B7  Pac.  646. 

[4]  The  decree  of  0ie  lower  court  contained 
the  following  provision: 

That  the  plaintiff  also  haa  and  possesses  the 
rigfat  to  divert  from  said  stream  at  said  point, 
and  througb  said  ditch  and  pipe  line  to  said 
place,  and  for  said  purposeB  an  additional  one- 
fourth  of  the  water  Sowing  ia  said  stream  until 
such  dme  as  there  shall  be  paid  to  plaintilf  by 
the  owner  of  the  lend  adjoining  plaintiff's  said 
land  on  the  south  or  by  the  defendant  Geo. 
Kirkpatrick  the  sum  of  $29.62,  with  interest 
from  June  1,  1914." 

This  language  referred  to  that  part  of  the 

water  whldi  bdonged  to  H.  H.  Oramps, 


whose  proiterty  adjoins  plalntltrB  on  the 
south.  It  may  be  that  plaintiff  is  entitled  to 
a  lien  or  charge  on  this  water,  but  such  lien 
cannot  be  adjudicated  In  this  suit,  to  which 
Gramps  is  not  a  party.  Plaintiff  alleges  that 
he  is  the  owner  of  one-fourth  of  the  water  in 
this  ditch.  So  mucii  of  the  decree  as  awards 
him  a  larger  sliare  is  without  the  issues  and 
should  be  eliminated.  The  decree,  so  modi- 
fled,  is  affirmed.  Neither  party  will  recover 
costa  on  appeaL 

McBRIDE;.  a  X,  and  MOQBB  and  BEAN, 
JJ.,  concur. 


OLSON  V.  SAXTON. 
(Supreme  Court  of  Oregon.   Dee.  18, 1917.) 

1.  Appeal  and  B^ob  «s»260(8)  -—  Bbvxew  — 

EXCBPn0N& 
The  action  of  the  trial  court  in  ordering  the 
testimony  to  be  taken  by  the  court  reporter, 
while  irregular  and  Improper,  cannot  be  review- 
ed, where  no  objection  or  exception  was  saved 
at  the  time  or  after  the  return  of  the  judge  to 
the  bench;  for  exceptions  are  necessary  for 
errors  to  be  reviewed. 

2.  Tbial  ^=329(4)  —  CoNDnoT—HBABXNQ  or 

BVIDITNOE. 

It  is  improper  for  the  trial  judge  b>  vacate 
the  bench  and  direct  the  parties  to  present  their 
testimony  before  the  court  reporter. 

8.  CONTBAOTS  4S9ll2  — VALIDITT  — lUCOBAL 
CONTBAOrS. 
Where  plaintiff,  a  married  man,  on  the 
strength  of  an  agreement  by  defendant,  a  wo- 
man, to  marry  him  on  procuring  a  divorce  from 
his  wife,  coupled  with  a  reciprocal  promise  on 
his  part,  advanced  money  ta  defendant  and  per- 
formed services  for  her  benefit  without  any  ex- 
pectation of  reimbursement,  the  transaction  was 
immoral  and  ill^al,  and  being  further  tainted 
by  the  fact  that  the  parties  Indulged  in  meretri- 
cious rdatlons,  so  that  plaintiff,  on  defendant's 
refusal  to  carry  out  the  agreement,  cannot  re- 
cover on  notes  the  consideration  of  which  was 
the  services  and  funda  advanced. 

4.  Breach  of  Mabbzage  Pbohisb  ^»20— Ac- 
tions—BunnEw  OF  Psoor. 

One  asserting  a  breach  of  marriage  promise 
has  the  burden  of  proving  the  same. 

5.  Bbeach  of  Mabbiagfe  Pbouisk  «=323— Ac- 
tion S— EVI  DEN  CE. 

In  an  action  for  damages  for  breach  of  mar- 
riage promise,  plaintiff  asserting  that  after  a 
new  promise  by  defendant  to  marry  him  he  de- 
stroyed notes  evidencing  her  indebtedness,  evi- 
dence held  insufficient  to  establish  such  promise. 

Department  2,  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Action  by  Arthur  P.  Olson  against  MoUie 
M.  Pattou  Saxton.  From  a  Judgment  for  de- 
fendant, plaintUZ  appeals.  Affirmed. 

'  This  was  an  action  for  breach  of  inwmise 
of  marriage.  Hba  complaint  alleges,  In  sub- 
stance, that  about  September  19,  1909,  the 
defendant,  for  value,  executed  and  d^vered 
to  plaintiff  three  prtKiilssory  notes  for  $500 
each,  with  interest  tliereon  at  6  per  cent  per 
annum,  and  that  on  December  26.  191S,  the 
notes  were  destroyed  by  plaintiff  and  defend- 
ant; that  In  consideration  of  the  surrender 
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and  destracUon  of  said  notes  defendant  then 
and  there  promised  tbat  she  would  thereafter 
marry  plaintiff,  and  six  months  was  a  rea- 
sonable time  for  defendant  to  carry  out  said 
promise;  that  plaintiff  was  of  marriageable 
age,  ready,  wUIlng,  and  able  to  marry  defend- 
ant ;  and  that  defendant  was  able  to  many 
plaintiff,  but  that  about  September  6,  1914, 
she.  In  disregard  of  her  contract,  married  one 
John  W.  Saxton,  against  plaintiff's  wishes 
and  to  his  damage  In  the  sum  of  $1,C94. 

The  defendant  answered,  denying  the  con- 
tract of  marriage,  admitting  the  execution  of 
the  notes  and  the  destruction  thereof,  and 
alleging  that  there  was  no  consideration  for 
the  notes  given  plaintiff.  It  was  further  al- 
leged that  prior  to  December  2&,  1913,  plain- 
tiff, with  malldouB  Intent,  made  statements 
to  the  relatives  and  friends  of  defendant  to 
the  effect  that  defendant  was  dishonest  and 
of  lewd  character,  all  of  which  statements 
were  false,  and  in  conseQuence  thereof  de- 
fendant was  greatly  injured,  defamed,  hu- 
miliated, and  degraded,  and  endured  great 
mental  anguish  and  suffering;  that  there- 
after defendant  confronted  plaintiff  and 
charged  him  with  making  these  false  and  de- 
famatory statements,  and  plaintiff  thereafter 
confessed  tbat  he  had  made  them,  and  that 
they  were  false,  and  that  he  had  thereby  in- 
jured defendant  Irreparably,  and  expressed 
a  desire  to  make  reparation  therefor,  and 
for  that  purpose  they  destroyed  said  notes 
voluntarily  and  without  any  request  of  any 
kind  from  plaintiff. 

The  parties  waived  a  jury,  and  the  case 
was  tried  before  the  conrt.  Before  the  trial 
had  proceeded  to  any  great  length,  the  court 
stated  the  plaintiff  would  not  get  very  far 
In  that  court  with  that  case,  that  he  did  not 
care  to  hear  the  testlm<»iy,  but  directed  that 
the  parties  take  It  before  the  court  reporter, 
and  retired  from  the  bench.  Subsequently, 
and  during  the  examination  of  the  defendant, 
the  judge  returned  and  heard  the  conclusion 
of  the  testimony,  and  about  two  weeks  there- 
after made  findings  and  rendered  judgment 
In  favor  of  defendant.  There  was  no  excep- 
tion saved  to  the  order  of  the  court  directing 
the  testimony  to  be  taken  before  the  stenog- 
rapher, nor  any  exception  saved  during  the 
trlol  except  a  general  exception  to  giving  and 
entering  Judgment  for  defendant.  There  was 
another  exception  made  apparently  for  the 
first  time  in  the  bill  of  exceptions,  namely, 
that  the  court  erred  In  refusing  to  hear  the 
testimony  and  especiially  the  testimony  of 
plaintiff,  but  this  objection  and  exception 
were  evidently  not  taken  during  the  trial, 
and  must  be  disregarded. 

There  were  no  objections  to  the  findings 
nor  any  request  for  oQier  or  different  find- 
ings. The  plaintiff  a^ieals. 

J.  W.  Oberender  and  Edwin  Q.  Amme,  both 
of  Portland  (Joseph  Van  Hoomlssen,  of  Port- 
land, on  the  brief),  for  appellant.  W.  H.  Wil- 
son, of  The  Dalles,  for  respondoit. 


REPOBTBXfc 

HcBRIDE,  O.  T.  (after  staUng  the  facts  tm 
above).  [1,Z]  The  actloa  of  ttie  conrt  In 
ordering  the  testimony  to  be  taken  by  the 
court  stenographer  in  the  absence  of  the 
Judge  was  certainly  Irregular,  and  had  an 
obJectl(m  been  made  thereto  and  exception 
saved,  or  ev&i  had  snch  an  obJectUm  been 
urged  and  an  exertion  saved  after  the  re- 
turn of  the  Judge  to  the  bench,  we  would  be 
Inclined  to  cimslder  It;  but  neither  of  these 
things  were  done. 

The  all^^  errors  were  not  taken  advan- 
tage of  by  obJectl<m  and  exceptions  at  the 
trial,  and  will  not  be  conddered  here.  As 
ronarfced  by  Waldo,  C.  J.,  In  Kearney 
Snodgrass,  12  Or.  311,  7  Pac.  309,  "It  Is  not 
error  simply,  but  error  legally  excepted  to 
that  constitutes  ground  for  reversal."  ^e 
court  reserved  its  decl8l<Hi  upon  this  case 
for  more  than  two  weeks  after  the  hearing, 
and  It  Is  more  than  probable  that  tiie  judge 
followed  the  not  unusual  practice  of  circuit 
Judges,  and  had  the  testimony  read  to  him 
by  the  stenographer  before  rendering  his 
final  decision. 

[31  The  testimony,  however,  la  all  here,  and 
we  think  it  fully  sustains  the  findings.  The 
plaintiff,  who  was  at  that  time  a  married 
man,  became  acquainted  with  defendant  in 
1905  In  Alaska,  and,  as  he  states,  met  her 
"off  and  on"  for  several  years  and  up  to 
1908,  when  he  called  upon  her  In  Portland, 
and  was  asked  by  her  to  ship  her  piano  from 
Alaska,  which  he  did,  and  received  a  letter 
of  thanks,  and  thra^ifter  had  some  oorre- 
qiondence  with  her.  Later  there  was  a  luU 
ia  the  letter  writing,  Imt  be  finally  received  a 
lettCT  fran  her  fnxn  Culver,  Or.  From 
Alaska  he  sent  her  from  time  to  time  9210. 
In  August,  1011,  he  met  defendant  In  Port- 
land by  agreement,  and  he  si^s  they  talked 
matters  over  "in  a  business  way  and  In  a 
married  way."  He  told  her  how  much  mon- 
ey he  had  (over  $1,300),  and  she  said.  "That 
will  help  a  whole  lot"  The  conversation  be- 
tween them,  as  he  says,  resulted  finally  In 
his  giving  her  a  sum  money  (fSOO)  and 
doing  labor  in  fixing  up  her  homestead,  and 
later  building  her  a  house  on  some  lots  she 
had  purchased  in  the  town  of  Hultnomah; 
the  consideration  tm  these  things  being  that 
she  would  marry  him  when  he  had  obtained 
a  divorce  from  his  then  wife.  In  the  mean- 
time they  discounted  the  future  marriage 
by  meretricious  intercourse  in  antii^>atlon 
of  the  future  happy  event  Then  plahatlff 
went  to  Brltiah  Columbia  and  engaged  In 
some  sort  of  budness  there,  and  tn  January 
(year  not  named)  defendant  followed  him 
there,  and  was  az^ry  that  he  had  not  pro- 
cured his  divorce.  Later  she  wrote  him  she 
bad  consulted  an  attorney  in  Portland,  who 
had  told  her  that  plaintiff  could  get  a  di- 
vorce in  Oregon,  and  on  February  12,  1912, 
he  returned  to  Portland,  and  was  advised  to 
stay  In  the  state  one  year  before  applying 
for  a  divorce,  whi<^  he  did.  It  \ras  during 
this  Interval  that  he  cleared  the  lots  at  Multr 
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aomah  and  erected  the  baUdlng  heretofore 
referred  to.  The  relations  between  them 
continaed  as  before,  and  when  the  boUdlng 
was  completed  defendant  moved  Into  It,  and 
plaintiff  resided  In  the  cll7,  bnt  saw  and  vis- 
ited her  frequently.  About  June,  1912,  de- 
fendant went  to  the  beach,  plaintiff  sending 
her  a  little  money  while  there.  In  July  she 
returned  for  a  short  time,  and  when  she  re- 
turned she  told  him  It  was  "all  off"  with 
their  friendship.  Plaintiff  told  her  he  bad 
seen  an  attorney,  and  that  he  could  get  a  di- 
vorce very  easily,  but  she  went  away,  and 
about  September  1,  1912,  notified  him  to  va- 
cate the  house,  which  he  did.  When  she  re- 
turned they  bad  a  meeting,  and  plaintiff  told 
defendant  he  would  marry  her  as  soon  as  be 
got  a  divorce,  but  she  said  It  was  no  use, 
that  they  had  just  as  well  settle  up,  and 
about  September  17,  1912,  plaintiff  presented 
a  bill  for  $1,700  for  work  and  labor  perform- 
ed and  money  loaned  defendant,  and,  as 
plaintiff  claims,  she  argued  there  should  be  a 
deduction  of  $5  for  each  act  of  sexual  inter- 
course, and  the  claim  was  finally  lumped  off 
at  ¥1,500,  for  which  defendant  gave  the 
promissory  notes  mentioned  in  the  complaint 
Later  plaintiff  secured  a  divorce. 

We  have  given  a  fair  summary  of  the  tes- 
timony up  to  this  point,  and  it  Indicates 
clearly  that  the  money  was  originally  ad- 
vanced upon  the  strength  of  a  promise  by 
plaintiff  that  he  would  obtain  a  divorce  fnttn 
bis  wife  and  marry  defendant,  and  a  recip- 
rocal promise  on  the  part  of  the  defendant 
that  she  would  marry  plaintiff  when  he  had 
so  been  divorced.  The  agreement,  If  made, 
was  grossly  cormpt.  Illegal,  and  immoral. 
The  money '  received  by  defendant  from 
plaintiff  and  the  services  rendered  by  him  to 
her  were  not  advanced  or  rendered  with 
any  expectation  or  agreement  to  repay  them, 
except  that  Involved  in  the  Immoral  contract 
of  a  married  man  to  get  a  divorce  from  his 
wife,  and  thereafter  marry  defendant,  and 
the  further  consideration  of  Ulldt  inter- 
course. Plaintiff  conld  not  get  rid  of  the 
taint  of  Illegality  that  hung  around  the  trans- 
action by  preswting  a  bill  for  services  ren- 
dered and  money  advanced,  and  taking  notes 
for  such  sums.  The  courts  were  not  created 
to  be  used  by  lawbreakers  to  recover  mon- 
ey paid  out  upon  such  Immoral  and  Illegal 
considerations,  and  It  Is  evident  that  had 
plaintiff  kept  the  notes  and  sued  upon  them 
the  considerations  above  mentioned  would 
have  been  sufficient  to  defeat  a  recovery.  1 
Page  on  Contracts,  g  612. 

14,  51  Plaintiff,  however,  does  not  rely  np<Hi 
the  original  promise  to  marry,  which  he  says 
was  made  before  he  obtained  the  divorce, 
but  up<m  an  alleged  new  promise  which  he 
cdalms  defendant  made  him  after  he  had 
obtained  a  divorce  and  was  free  to  contract  a 
marriage.  Upon  this  branch  of  the  case  the 
borden  ct  proof  was  upon  him  to  establish 
the  new  promise  by  a  preponderance  of  evi- 


dence. He  swears  defoidant  made  such  a 
promise,  while  she  testifies  just  as  positive 
that  she  did  not.  It  Is  quite  as  probable 
that  she  is  telling  the  truth  as  -he,  and  there 
la  no  corroboration  of  either.  He  has  failed 
therefore  on  the  vital  point  in  bis  case,  and, 
viewed  either  from  the  standpoint  of  the 
law  or  from  that  of  the  facts,  his  appeal 
must  fail. 
Judgment  affirmed. 

BURNETT.  McOAAfANT.  and  MOORE. 
JJ.,  concur. 


BTKRS  v.  WA-WA-NB  et  al. 
(Supreme  Court  of  Oregon.   I>ec.  11,  1917.) 

1.  EviDEifCB  ^sa33  —  Judicial  Noticb— Con- 

OBESSIONAL  RXCOBDS. 
The  conrt  can  take  judicial  notice  of  the 
pablic  documents  throwing  light  on  an  act  of 
Congress,  and  also  of  the  journals  of  Congress 
and  the  congreseional  records  Bhowing  the  steps 
which  finally  led  to  its  enactment. 

2.  Public  Lands  <^166— "Oohfibication." 
'  A  legislative  confirmation  of  a  claim  to  land 

is  a  recognition  .of  the  validity  of  such  claim, 
and  operates  as  effectnally  as  a  grant  or  quit- 
claim from  the  government;  a  confirmation  is 
a  conveyance  of  an  estate  or  right  to  land  to 
one  who  has  possession  or  some  estate  therein. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriu,  Confirma- 
tion.] 

3.  StATTTTES  «=>181(1)— CONBTKUOnON— Ijco- 

istATjvB  Intent. 
Th%  le^lative  intent  is  controlling  in  the 
interpretanon  of  a  statute. 

4.  Watbbs  and  Wateb  CocntSBs  tfssS— Xon- 

NAVrOABI.E  WATEBS— STATB  JuBISDICTIOir. 

A  state  baa  jurisdiction  over  the  nonnavlga- 
ble  waters  within  its  boundaries. 

5.  Indians  €=>  10— Title  to  Lakd  — Extin- 
guishment BY  Statute. 

Whatever  the  rights  of  the  Walla  Walla, 
Cayuse,  and  Umatilla  Indians  under  the  treaty 
of  June  9. 1855,  ratified  March  8, 1859  (12  Stat. 
945),  it  was  competent  for  Congress  to  termi- 
nate them  by  legislatiw,  as  Congress  may  ex- 
tinguish Indian  titles. 

6.  Watebb  and  Watbb  00CS8BS  •a»166(8)  — 
Wateb  iEliaHTS— Teeatiks  and  Statutes- 
Confirmation— "Existing  Right." 

The  treaty  of  June  9,  1855,  ratified  March 
8,  1859,  between  the  tinited  States  and  the 
Walla  Walla,  Caynse,  and  Umatilla  Indians 
set  apart  to  them  a  tract,  and  provided  that  the 
exclusive  right  of  taking  fish  in  the  streams  run- 
ning through  and  bordering  the  reservation 
should  be  secured  to  the  Indians,  and  at  all  other 
usual  and  accustomed  stations  in  common  with 
the  citizens  of  the  United  States,  and  sought  to 
encourage  agriculture  and  milling,  but  there- 
after the  Indians  did  comparatively  little  farm- 
ing. On  July  7,  1870,  the  Indian  agent  issued 
a  permit  to  contestant's  predecessor  to  con- 
struct a  ditch  across  part  of  the  reservation  to 
take  water  from  the  Umatilla  river  to  the  city 
of  Pendleton  for  milling  and  other  purposes,  on 
condition  that  no  i^ermanent  rights  should  vest 
and  that  any  ditch  might  be  discontinued  by  the 
department,  and  from  1874  a  fiounnill  secured 
its  power  from  the  water  so  diverted.  Act  Cong. 
March  3,  1885,  c.  319,  23  Stat  340.  an  allot- 
ment act,  confirmed  the  water  ri^ht  granted  by 
the  agent  if  it  should  not  impair  any  existing 
right  to  the  reasonable  use  of  the  water  of  Uie 
stream  for  agricultural  parposes.   BtU,  that 
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an  "ezistliig  right"  to  water,  u  naed  in  the 
act  of  1886,  preaupposed  a  plan  tor  Ita  utiliza- 
tion, and  that  the  act  confirmed  and  granted  to 
contestant  the.  rights  previously  granted  by  the 
Indian  agent,  abridged  b;  no  prior  claim  to  the 
water  except  the  right  of  the  Indian*  to  lue  it 
for  bonadbold  purposes  and  to  vatar  Ifr*  stock. 

7.  indzakb  4is98-^rbbatibs— conbtbtjotion— 
Water  Biohis. 

Snch  treaty  of  June  9,  1806,  did  not  im- 
pliedly appropriate  the  waters  of  the  Umatilla 
river  for  the  use  of  the  Indiana  whenever  they 
should  see  fit  to  use  sndi  waters  especially 
where  the  lands  on  the  rcserrotlon  did  not  re- 
Quire  water  to  produce  crops,  where  as  late  aa 
30  years  after  tne  treaty  no  Indians  were  Irri- 
gathig,  where  certain  parts  of  the  lands  could 
not  be  irrigated  without  a  prohibitive  expense, 
where  the  good  lands  were  sufficient  for  their 
maintenance,  and  where  a  majority  of  the  adult 
male  Indiana  on  the  reservanon  assented  to  a 
later  act  of  Congress  including  a  grant  of  wa- 
ter power  for  use  of  flour  mill  ontside  of  the 
reservation  by  means  of  ditdies  diverting  the 
water  of  the  river. 

8.  Indians  «=»3— TBBATira— Constbuction. 

Indian  treaties  ahould  be  liberally  construed 
in  favor  of  the  Indians  and  the  treaty  may  be 
read  in  the  light  of  the  circumstances  under 
which  it  was  negotiated  and  ratified,  and  the 
purposes  in  view  and  the  aitoation  of  the  par- 
ties may  be  considered. 

In  Banc.  Appeal  from  Circuit  Conrt,  Uma- 
tilla County ;  Gilbert  W.  Phdps,  Jndge. 

Statutory  proceeding  by  Sophie  Bjers 
Bgainat  Wa-wa-ne  and  others  to  determine 
rights  to  the  waters  of  the  Umatilla  river, 
wherein  c<Hnplainaiit  filed  a  contest.  Decree 
awarding  contestant  a  priority  as  of  a  COTtain 
day,  and  fixing  amount  to  which  contestees 
were  entitled,  and  adjudging  such  rights  to 
be  paramount  to  those  of  contestant,  and 
both  parties  appeal.  Modified. 

This  la  a  proceeding  brought  under  the  au- 
thority of  sections  6635-6659,  L.  O.  L.,  to  de- 
termine the  rights  of  the  respective  parties 
to  the  waters  of  the  Umatilla  river.  The 
United  States  appeared  and  asserted  the 
rights  of  sundry  of  Its  Indian  wards,  claim- 
ing for  them  water  adequate  for  the  irriga- 
tion of  so  mudx  of  their  allotments  as  are 
situate  In  the  bottoms  of  the  Umatilla  river. 
SofAle  Byers  thereupon  filed  a  contest,  as- 
serting that  she  Is  the  owner  of  10,000  cnble 
feet  per  minute  of  the  waters  in  question  for 
the  purpose  of  operating  a  fiourmlll  at  Pendle- 
ton. She  alleses  that  her  rlfl^ts  are  iiara- 
mount  to  those  of  the  United  States  and  of 
the  Indians  on  whose  behalf  the  United 
States  claims  the  water.  A  xeiOy  was  filed 
to  ttie  daim  of  Urs.  Byen,  and  m  tlie  is- 
sues BO  arising  a  large  amount  of  testimony 
was  taken.  The  most  material  facts  are  not 
In  dlqnite. 

On  June  9, 189S,  a  treaty  was  entered  into 
by  the  United  States  wltb  the  Walla  Walla, 
Oaynse,  and  Umatilla  Indians,  and  titils  tmty 
was  ratified  by  the  Senate,  Mardi  8,  1869. 
By  the  treaty  the  Indiana  ceded  to  the  United 
States  a  large  territory  to  which  they  had 
theretofore  asserted  title.    The  treaty  set 


apart  to  tbem  a  gmaller  tiody  of  land  and 

provided: 

"That  the  exdusive  right  of  taking  fish  in  the 
streams  running  through  and  bordering  ssld 
reservation  is  hereby  secured  to  said  Indians, 
and  at  all  other  usual  and  accustomed  stations 
in  common  with  dtizens  of  the  United  States." 
12  Stat.  946. 

The  United  States  agreed  to  pay  the  In* 
dlans  certain  sums  of  money,  to  erect  a  fiour- 
mlU  and  other  structures,  to  onploy  a  super- 
intendent of  farming  (^rations,  and  -to 
plough  and  fence  at  least  10  acres  of  land  for 
each  of  the  head  chiefs.  The  treaty  Is  found 
In  volume  85  of  Senate  Documents,  at  page 
622. 

It  appears  that  a  fiourmlll  was  erected  on 
the  reserratlon,  but  that  it  burned  about 
IS&i  and  was  not  rebuilt  For  many  years 
after  the  ratification  of  the  treaty  the  coun- 
try comprised  in  the  reservation  was  given 
over  to  the  raising  of  live  stock.  The  Indians 
did  comparatively  little  farming.  The  plead- 
ings admit  that  In  1886: 

"The  lands  up<Hi  the  Umatilla  Indian  Reser- 
vation had  not  been  allotted  In  severalty  and 
no  ditches,  races,  or  canals  had  been  conatract- 
ed  or  built^  nor  had  any  of  the  waters  of  the 
UmatUla  river  been  conveyed  away  fnxn  tiw 
natural  and  ancient  diannu  thereof."* 

In  1882,  OongiesB  authorised  the  sale  of 
640  acres  of  the  land  on  the  western  end  of 
the  reservation  as  an  additional  town  site 
tow  tbe  dty  of  Pudleton.  In  1886  an  act 
was  passed  for  title  allobnent  of  the  lands  to 
the  Indians  in  severalty  with  the  usual  re- 
strictions on  alienation.  Pursuant  to  this  au- 
thority the  best  land  on  the  reservation  has 
beai  allotted  and  Is  now  feiused  and  farmed. 
Without  Irrigation  It  produces  crops  ct  irtieat 
areraclng  40  boatkela  to  Che  acre.  Some  of 
the  land  Is  farmed  by  the  Indians,  but  in 
most  cases  the  Indian  owners  lease  to  white 
tenants  who  pay  them  a  cash  rentaL 

On  July  7,  1870,  the  agent  In  charge  of  the 
reserratkm,  pursuant  to  authority  frmn  the 
department,  issued  a  permit  to  George  A. 
La  Dow,  V.  Goata^  Lot  UTermore,  O.  F. 
Thwnpson,  and  Oeocge  W.  Bail^  to  construct 
a  dltdi  across  a  part  of  the  xeservathm  to 
take  water  finnn  the  UmatUla  rLver  to  tho  dty 
of  Pendleton  "for  agricultural,  milling,  and 
other  imriKMKS."  Tba  permit  cmtained  the 
following  qualiflcatlcm: 

"In  granting  this  permission  to  construct  the 
said  water  ditch,  it  is  upon  the  express  condi- 
tion that  no  permanent  rights  shall  attach  or 
become  vested,  but  that  any  ditch  or  canal  dug 
or  constrnctea,  and  the  use  of  the  same,  shaU 
be  subject  to  the  control  of  and  to  be  discon- 
tinued at  the  pleasure  of  the  d^artment" 

The  rights  acquired  under  this  permit  sub- 
sequently passed  to  W.  S.  Byers  &  Go.,  a  co- 
partnership. W.  S.  Byers  succeeded  to  the 
rights  of  the  cc^rtnershlp,  and  on  the  death 
of  W.  S.  Byers  several  years  ago,  his  widow, 
Sophie  Byers,  became  the  owner  of  the  rights 
so  Initiated.  'Dm  water  so  diverted  was 
used  at  an  early  date  to  water  lawns  and 
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gardens  In  Pendleton.  In  1874,  W.  S.  Byera 
cmutracted  a  flonnnlll  at  Pendleton,  and 
thereafter  the  water  was  used  to  supply  this 
mill  with  power.  The  mill  burned  September 
20. 1807,  but  it  waa  rebollt  the  following  year. 
Except  for  this  Interruption  It  has  bem  op- 
erated CMitlnnoosly  since  1874,  eecoring  Its 
power  from  the  water  diverted  by  the  ditch 
authorized  and  constmcted  In  1870. 
The  allotment  act  of         omtalned  the 

filllOWlllg  IffOTlBO: 

"ProvWed  further.  That  fte  water  right  across 
a  [eertalB]  portion  of  said  reservation  from  the 
town  of  Pendleton  granted  by  the  Interior  De- 
partment Joly  seventh,  eighteen  hundred  and 
seven^  on  uie  application  of  George  A.  La 
Dow,  Lot  Livermore  and  other  citiBenB  of  Pen- 
dletmi  for  manufacturing,  irrigating  and  other 
porposes  be  confirmed  and  continued  to  W.  S. 
Byers  and  Company  thtir  successors:  Proviq- 
ed.  That  this  act  shall  in  no  way  impair  or  af- 
fect any  existing  right  to  a  reasonable  use  of 
the  water  of  said  stream  for  agricultural  pur- 
poses, nor  shall  confirm  or  grant  any  right  to 
nse  the  water  thraeof  in  any  manner  nor  to  any 
extent  beyond  or  different  from  that  to  which  it 
has  been  heretofore  appropriated."    Section  2. 

Mrs.  Byers  contended  that  tlie  above  leg- 
lotion  constitutes  a  grant  of  the  water  right 
which  is  superior  to  any  rights  possessed  by 
the  Indians. 

The  Byers  dlt^i  leaves  the  Umatilla  river 
near  the  west  boundary  of  the  reservation, 
at  ft  point  which  was  within  the  reservation 
when  the  ditch  was  constrticted,  but  which 
is  now  without  the  reservation,  on  land  owned 
by  contestant  The  ditch  runs  slightly  in 
excess  of  a  mile  to  the  mill,  l^ie  water  leaves 
the  mill  by  a  race  and  returns  to  the  river 
wltbont  substantial  diminution  In  quantity, 
a  short  distance  below  the  mllL  There  are 
two  other  mills  on  the  UmatUIa  below  the 
Byers  mill  which  make  use  of  this  same  wa- 
ter, w.  S.  Byers'  and  contestant,  as  his  suc- 
cessor In  interest,  have  acquired  all  lands 
bordering  on  the  rlv^  from  the  west  line  of 
the  reservatlMi  to  a  point  below  the  intake  of 
the  ditdi,  with  the  exception  of  one  small 
piece. 

The  witnessM  for  the  United  States  testify 
that  the  bench  lands  on  the  reservation  could 
not  be  Irrigated  from  the  UmatlUa  river  with- 
out a  prohibitive  expense.  There  are  about 
5,300  acres  of  bottom  land,  however,  which 
could  b^  irrigated.  The  evidence  shows  that 
much  of  this  land  Is  rocky  and  of  little  value, 
and  that  the  expense  of  clearing  other  por- 
tions and  preparing  them  tot  irrigation  ap- 
proximates flOO  an  acre.  The  water  In  the 
Umatilla  is  adequate  to  the  irrigation  of  this 
bottom  land,  but  only  through  the  use  of  the 
water  which  contestant  has  been  using  for 
the  operation  of  her  mill.  The  United  States 
dalms  that  the  right  to  use  the  waters  of 
the  Umatilla  for  irrigation  was  Impliedly  re- 
served to  the  Indians  by  the  treaty  of  June 
9,  1856,  and  that  the  act  of  1885  granted  only 
a  revocable  license  to  use  the  water,  sub- 
ordinate at  all  times  to  tlie  rltfits  of  the  In- 
.dlans  therela. 


The  lower  court  found; 

'^hat  the  amount  of  water  necessary  to  oper- 
ate the  mill  is  about  10,000  cubic  feet  per  min- 
ute, or  nearly  167  second  feet  of  water;  that 
the  river  at  Pendleton  during  the  dry  time  of 
the  year  has  bad  a  minimum  flow  of  as  low  as 
23  second  feet;  that  when  the  water  Is  less 
than  167  second  feet,  then  the  contestant's 
mill  requires  all  the  water  that  is  flowing  in  the 
stream,  and  has  since  the  building  of  the  mill 
used  practically  all  of  the  water  flowing  in  the 
stream,  when  the  flow  was  less  than  167  sec- 
ond feet  As  to  the  use  of  water  by  the  In- 
dians, when  the  United  States,  by  tbe  act  'of 
Congress  of  March  8,  1886,  set  aside  for  the  use 
of  Uie  Indians  the  lands  included  within  the 
Umatilla  Reservation,  such  water  as  was  or 
might  be  needed  for  amnestic  uses,  and  tor  the 
purpose  of  agriculture,  was  alio  set  aside  or 
reserved,  and  to  the  extmt  said  waters  may  be 
required  on  tbe  reservation  for  domestic  and 
agricultural  uses  by  the  Indians  upon  the  reser- 
vation, there  is  v^ted  In  tlie  Indians  a  para- 
mount right" 

The  decree  fixed  the  amount  of  water  to 
which  each  Indian  is  entitled  and  adjudged 
that  these  water  rights  are  paramount  to 
those  of  contestant  so  long  as  the  water  Is 
used  by  an  Indian.  In  the  event'  that  the 
water-  shall  be  used  on  the  allotments  by 
others  than  Indians,  tbe  priority  date  Is  fixed 
by  the  decree  as  1896.  Contestant  Is  awarded 
167  second  feet  with  a  priority  date  of  1870. 
Both  parties  have  appealed. 

Fee  &  Fee  and  Baley  &  Raley,  all  of  Pen- 
dleton, fbr  contestant.  Clarence  L.  Reames, 
U.  S.  Dist  Atty.,  and  Robert  R.  Rankin,  Asst 
U.  S.  Dlst  Atty.,  both  of  Portland,  for  oontes- 
tees. 

McGAMANT,  J.  (aftei^  stating  tbe  facts  as 
above).  The  briefs  In  this  case  are  exhaus- 
tive; they  discuss  many  questions  which  we 
do  not  find  it  needful  to  determine.  We 
agree  with  counsel  for  the  United  States  in 
his  statement  "that  upon  the  Interpretation 
of  tbe  act  of'  188S  tbe  claim  of  contestant, 
Byers,  to  the  waters  of  the  Umatilla  river 
Is  sustained  or  falls."  Although  contestant's 
predecessors  in  Interest  had  used  this  water 
for  16  years  prior  to  1886,  It  la  conceded  that 
their  use  during  that  period  was  based  on 
a  permit  levocaUe  1^  the  United  States  at 
will. 

[1]  By  1885  the  Byers  mill  had  become  a 
valuable  property  with  a  capacity  of  about 
500  barrels  a  day.  The  Indians  made  use 
of  it  exchanging  their  wheat  for  flour.  It 
was  equipped  to  be  operated  wh<dly  by  water 
power  and  its  value  was  therefore  depend- 
ent on  the  water  right  which  was  enjoyed  by 
sufferance.  The  owners  of  the  mill  were 
anxious  to  secure  some  better  right  to  the 
water  than  they  then  possessed.  They  suc- 
ceeded in  convincing  the  Oregon  delegation 
In  Congress  and  the  Indian  Bureau  that 
they  were  entitled  to  some  assurance  in  this 
regard.  We  can  take  judicial  knowledge  of 
the  public  documents  which  throw  light  on 
the  act  of  1885,  and  also  of  tbe  Journals  of 
Congress  and  the  Congressional  Record 
showing  tbe  steps  wblcb  finally  led  to  the 
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enactment  of  this  statute.  Lewis  Ptfbliablng 
Ca  T.  Morgan,  229  U.  S.  -288,  801,  812,  83 
Sup.  Gt  867,  Slum.  1100. 

In  1884,  Hon.  M.  C.  George,  then  a  member 
ot  the  House  of  Bepresentatives  from  Ore- 
gon, Introduced  a  bill  providing  for  the  al- 
lotment In  sereralty  of  tbe  lands  on  the 
Umatilla  Beserratlon ;  tbls  bill  contained  a 
provision  confirming  the  water  rii^t  In  Qne»- 
tion.  In  a  r^>ort  to  the  Secretary  of  the 
Interior  on  (he  subject  ot  this  bill,  the  Com- 
missioner of  Indian  Affairs  sidd: 

"There  is  a  provisioB  In  the  present  bill,  page 
6,  not  foand  in  the  former  bill.  It  confirms  to 
W.  S.  Byers  &  Co.,  successors  to  George  A.  La 
Dow,  Lot  Lirermore,  and  other  dtizens  tit  Pen- 
dleton, the  water  right  across  a  portion  of  the 
said  Umatilla  Reservatioo  granted  the  de- 
partment July  7,  1870.  I  see  no  objectioD  to 
this  measure.  The  records  of  this  office  show 
that  under  date  of  April  23,  1870,  the  Snperin- 
tendeot  of  Indian  Affairs  for  Oregon,  Got.  A. 
B.  Meacham,  transmitted  a  petition  aigned  by 
George  A.  La  Dow,  P.  Ooats,  Lot  LivermM*, 
O.  F.  lliompB(Hi,  and  Geo.  W.  Bailey,  citizens 
oi  Pendleton,  Or.,  praying  for  permission  to 
construct  a  water  ditch  across  a  portion  of  said 
reservation  to  the  town  of  Pendleton,  for  irri- 
gating,  maoufactaring,  and  milling  purposes. 
Col.  Meacham  recommended  the  granting  of  the 
petition,  and  accordingly,  by  letter  dated  May 
16,  1870,  he  was  anthorized  by  this  oflke  to 
grant  the  i>rivilege  asked  for,  if  It  could  be  dtme 
without  injury  or  detriment  to  the  Indians  or 
their  property,  and  upon  the  express  condition 
that  no  permanent  rights  ahoald  attach  or  be- 
come vested,  and  that  any  ditch  or  canal  dug 
or  constructed,  and  the  use  of  the  same,  should 
be  subject  to  the  control  of  and  to-  be  discontin- 
ned  at  the  pleasure  of  the  department  On  the 
strength  of  the  authoritv  thus  given,  a  very 
large  sum  of  money  has  been  expended  by  By- 
ers &  Co.,  in  the  construction  of  a  flour  and  grist 
mill  and  the  purchase  of  machinery  therefor. 
The  ditch  has  been  in  constant  use  since  its 
oonstruction  and  the  privilege  has  been  of  un- 
told benefit  to  the  people  of  Pendleton  and  sur< 
rounding  country,  and  of  no  little  service  to  the 
Indians  themselves,  I  believe  the  right  should 
be  confirmed  to  Byera  &  Co.,  and  I  accordingly 
BO  recommend.  Ho  damage  can  result  to  the 
Indians  thereby." 

This  report  was  transmitted  by  the  Sec- 
retary of  the  Interior  with  a  statement  that 
this  offl(dal  could  see  no  objection  to  the 
passage  of  the  bill  confirming  the  water 
right  These  documents  miequlvocally  dem- 
onstrate the  approval  by  the  Indian  Bureau 
of  the  proposed  confirmation.  The  House 
bill  Introduced  by  M.  C  George  never  be- 
came a  law. 

About  the  same  time  Hon.  James  H.  Slat- 
er, United  States  Senator  from  Oregon,  In- 
troduced Bill  No.  »3S  in  the  Senate.  This 
bill  recited  In  a  preamble  the  license  grant- 
ed to  La  Dow  and  others,  the  transfer  to 
W.  S.  Byers  &  Co.  of  the  rights  arising 
thereunder,  the  belief  of  Byers  that  the  wa- 
ter rights  were  indefeasible,  and  the  invest- 
ment of  a  large  sum  of  money  In  reliance  on 
that  beliet  The  body  of  the  bill  la  as  fol- 
lows: 

"Be  it  enacted  by  the  Senate  and  the  Honse 
ot  Bepresentativas  ot  the  United  States  of 
America  in  Congress  assembled.  That  the  right 
of  W.  S.  Byers,  Robert  G.  Thompson,  and  Jere- 
miah Bamhart,  now  constituting  the  firm  ot 
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W.  S.  Byers  and  Company,  <rf  the  town  of  Pen- 
dleton,  in  the  state  m  Oregon,  to  take  water 
from  Uie  UmGLtllla  river  at  a  point  on  the  south- 
west quarter  of  the  southwest  quarter  of  sec- 
tion one,  in  township  two  north,  range  thirty- 
two  east  of  the  Willamette  meridian,  on  the 
Umatilla  Beservation,  in  the  said  state,  in  the 
manner  and  to  the  extent  heretofore  and  now 
taken  by  the  said  Byers  and  Company,  and  to 
convey  the  same,  by  means  of  a  ditch,  race,  or 
dtberwise,  to  the  mill  of  said  company  in  the 
town  of  Pendleton,  for  mauufacturing  and  oth- 
er purposes,  together  with  the  right  of  way  for 
said  ditch  or  race  as  at  present  constructed 
through  and  over  lands  of  the  said  reservation, 
is  hereby  confirmed  to  them,  their  heirs  and  as- 
signs, and  each  of  said  parties  shall  take  and 
become  seized  of  the  rights  herein  confirmed  in 
the  ratio  of  bis  interest  held  and  owned  in  the 
said  firm  of  W.  S.  Byers  and  Company." 

This  bill  was  referred  to  the  committee  on 
Indian  affairs,  February  20,  1884.  The  com- 
mittee reported  recommending  that  the  bill 
be  passed  with  the  following  am^dmeut: 

"^is  act  shall  in  no  way  impair  or  affect 
any  existing  right  to  a  reasonable  nse  at  the 
water  ot  said  stream  for  agricultural  jrarposea." 

The  bill  came  up  for  consideratton  April 
25,  1884.  Senator  Harrison  commented  on 
It  as  follows: 

"The  case,  according  to  the  report,  seems  to 
be  this:  In  1870,  under  a  license  granted  by 
the  Commisaiooer  of  Indian  Affairs,  these  par- 
ties constructed  a  ditch  to  take  water  from  a 
stream  somewhere  on  the  Umatilla  Reserva- 
tion, tile  ditch  being  something  like  one  mile  in 
length.  They  paid  nothing  for  the  right  to 
the  Indiana  or  anybody  else.  It  was  expressly 
stipulated  in  the  grant  that  It  was  a  mere  It* 
cense  revocable  at  the  pleasure  ot  the  Indian 
Department  It  seems  they  have  gone  on  and 
constructed  a  mill  and  are  using  this  water 
right,  which  I  should  conclude  to  be  a  very 
valuable  one,  taking  the  water  not  at  a  point 
where  they  have  any  riparian  rights  at  all,  but 
where  if  there  are  any  riparian  rights  they  be- 
long to  the  Indians.  It  is  not  clear  by  the  re- 
port whether  the  point  at  which  the  water  is 
taken  from  the  stream  is  within  the  reserva- 
tion as  now  reduced  under  recoit  l^lslation, 
but  it  it  is  it  seems  to  me  there  is  no  reason 
why  a  valiiable  water  right,  as  this  evidently  is, 
should  be  confirmed  to  these  gentlemen  without 
the  payment  of  a  dollar  to  anybody.  The  bill  is 
an  absolute  confirmatifn  ot  their  title,  so  far 
as  the  government  can  confirm  it,  for  all  future 
time,  when  they  have  paid  no  oonsideratioa  for 
it  to  any  one.  It  is  intended  to  give  them  an 
exclusive  right  to  a  lai^e  body  ot  water  which 
may  be  valuable  for  other  pnrpoadS,  and  to 
which  other  people  may  have  some  right,  so 
far  as  I  know  from  the  report,  and  I  do  not 
think  the  bill  ought  to  pass.''^ 

Senator  Slater  answered  these  objections 
and  the  bill  was  thereupon  passed  by  the 
Senate.  We  cannot  find  that  tt  evw  came 
to  a  vote  in  the  House. 

On  April  30,  1884,  the  Senate  passed  Sen- 
ate BUI  No.  66,  providing  for  the  allotment 
In  severalty  of  lands  on  the  Umatilla  Reser- 
vation. On  February  24,  1886,  this  bill  came 
up  for  consideration  tn  the  House,  and  by 
a  vote  of  79  to  4  the  following  amendment 
was  added: 

"Provided  further.  That  the  water-right  across 
a  portion  of  said  reservation  through  the  town 
ot  Pendleton,  granted  by  the  Interior  Depart- 
ment July  7,  1870,  on  the  application  of  George 
A.  La  Dow,  Lot  Livermore,  and  other  citlzenB  of 
Pendleton*  for  manufacturing,  irrigating,  and 
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other  parpoBM,  be  confirmed  md  continued  to 
W.  S.  Byen  &  Co.,  their  BoceewoES." 

The  blU  was  thereupon  passed  and  return- 
ed to  the  Senate  for  concorrence  In  the  House 
amendinenta.  The  oonKresslODal  record 
shows  that  the  repcH^  of  the  Oommlssioner 
of  Indian  Affairs  above  quoted  was  called  to 
the  attention  of  the  House,  and  that  the  bill 
went  over  by  request  in  order  that  it  mi^t 
be  more  maturely  investigated.  On  February 
25, 1885.  the  Senate  again  consldwed  Soiate 
BlU  No.  66  on  the  question  of  the  House 
amaidments.  After  some  discusslcm  the 
S^te  amended  the  Mil  by  adding  the  foUoir- 
Ing: 

"Provided.  TbtX  tbis  act  sball  in  no  way 
impair  or  affect  any  existiiii;  right  to  a  reason- 
able nse  of  the  water  of  said  atream  for  agri- 
cultural purposes,  nor  shall  confirm  or  grant 
any  right  to  use  the  water  thereof  in  any  man- 
ner nor  to  any  extent  beyond  or  different  from 
that  to  which  it  has  been  herflt(tfore  appropri* 
ated." 

The  House  subsequently  concurred  In  this 
amendmoit  and  the  act  as  Anally  passed 
la  in  form  as  quoted  in  the  statement  of 
facts. 

The  foregoing  review  of  this  legislation 
makes  plain  the  foUowlng  facts:  (1)  The 
purpose  In  view  on  the  part  of  the  Or^tm 
delegation  In  Congress  was  to  transfer  the 
Ucense  theretofore  enjoyed  by  W.  S.  Byers 
St  Go.  Into  a  graaC  &}  Ttie  Indian  Bureau 
believed  that  the  mlU  operated  by  this  water 
was  "of  no  little  service  to  the  Indians"  and 
that  "the  right  .should  be  confirmed."  (3)  The 
House  acted  deliberately  and  with  the  reoom- 
mradation  of  the  Indian  Department  before 
It.  (4)  Theattentlcmot  the  Senate  was  called 
by  Senator  Harrison  to  the  fact  that  it  was 
granting  a  valuable  ri^^t  without  compensa- 
tion, and  with  this  objection  pointed  out 
the  Senate  passed  the  bill.  It  Is  of  no  con- 
sequence that  these  mattera  are  made  to  ap- 
pear by  the  debate  on  other  bills  than  that 
finally  passed.  The  other  bUls  involved  the 
same  subject-matter  and  were  pending  in  the 
same  Congress. 

[2]  Unless  the  language  of  the  act  requires 
US  so  to  do,  we  ought  not  to  hold  that  this 
act  left  the  parties  where  they  were  before 
the  legUlatlcai  was  enacted.  The  salient 
language  In  the  act  Is:  "That  the  water 
right  *  *  *  be.  confirmed."  What  is  the 
legal  BlgmflCBnce  ot  the  word  "confirm**? 
In  Turk  v.  Sklles,  4S  W.  Ya.  82,  30  8.  E.  234. 
285,  It  Is  said: 

"Here  is  the  word  'conSrm.'  It  has  a  legal 
force  under  the  law  of  conveyance.  •  •  • 
Lord  Coke  defines  It  [a  coafirmation]  to  be:  *A 
eiHiveyaaee  <^  an  estate  or  ri^t  in  esse,  where- 
by a  voidable  estate  is  made  sure  and  anavoid- 
able,  or  a  particular  estate  increased.'  2  Lo- 
max  Dig.  101.  ♦  •  *  To  make  sure  a  -vtAd- 
able  estate  is  the  proper  office  of  confirmation. 
2  Minor,  Inst.  TIT." 

In  Missouri  Co.  v.  Ransom.  15  Tex.  Oiv, 
App.  689,  41  S.  W.  826,  830,  the  court  says: 
"A  cmiftrmation  is  making  firm  what  was  be- 
fore infirm."  The  foregoing  ded^ons  were 
handed  down  subsequent  to  the  enactment  of 


tlie  statute  In  question.  They  are  lees  per^ 
saaE|lve  of  the  congressional  intent  than  au- 
thorities with  which  the  members  of  Congress 
were  presumably  familiar  when  the  act  was 
passed.  The  case  of  Langdeau  v.  Hanes.  21 
WaU.  521.  630,  22  L.  Ed.  606,  was  decided  in 
1874.   In  this  case  It  is  said: 

"A  lesislative  confirmation  of  a  dalm  to  land 
is  a  recognitioQ  of  the  validity  of  such  claim, 
and  operates  as  effectually  as  a  grant  or  quit- 
claim from  the  gOTemment." 

The  case  of  Morrow  v.  Whitney,  05  17.  S. 
551,  654,  24  U  Ed.  456.  decided  In  1877,  holds 
that: 

"A  confirmation  ia  a  conveyance  of  an  estate 
or  right  in  lands  to  one  who  has  the  possession 
or  some  estate  ther^." 

In  Sheppard's  Touchstone,  Sll,  it  is  said: 
"A  confirmation  la  the  conveyance  of  an  estate 
or  right,  that  one  hath  in  or  unto  lands  or  tene- 
ments, to  another  that  hath  the  possession  there- 
of, or  some  estate  therein,  whereby  a  voidable 
estate  is  made  sure  and  unavoidable,  or  where- 
by a  particular  estate  is  increased  and  en- 
larged.'^ 

[3]  By  the  aid  of  these  authoritleB  we  can 
unmistakably  grasp  the  legislative  intoit 
which  Is  controlling  In  the  Interpretatlim  ai 
this  statute.  The  predecessors  in  Interest  of 
this  contestant  were  Id  the  enjoyment  of  a 
valuable  right  mhiOi  ttuiy  hdd  by  a  precarl- 
oas  tenure.  This  rlg^t  was  infirm  and  Con- 
gress confirmed  it.  TbMt  which  they  had  en- 
joyed by  sufferance  became  th^rs  of  rlgbt. 
A  revocable  license  became  a  grant  frcsn  the 
Bover^gn. 

t4, 8]  At  the  time  when  this  statute  was 
panied  Oregon  had  "been  admitted  to  the 
Union  for  26  yean.  It  had  all  the  rights  of 
a  sovereign  state,  and  among  these  is  juris- 
dlction  over  the  nonnavlgable  waters  within 
its  boondaries.  Kansas  v.  Colorado,  206  U. 
8.  46,  27  Sup.  Ct  656.  666,  61  L.  Ed.  056; 
Pomeroy  on  Blparlan  Bights,  i  81.  By  the 
act  in  question  the  United  States  spoke  as  an 
owner  granting  that  which  It  had  the  right 
to  bestow,  not  as  a  sovereign  defining  a 
rule  of  a<^on  leglslaUve  fiat  Whatever 
the  ri^ts  of  the  Indians  under  the  treaty  of 
1855,  it  was  competent  for  Congress  to  termi- 
nate them  by  legl^tlm.  It  Is  held  that 
Congress  may  extinguish  the  Indian  title. 
Beecher  v.  Wetherby,  95  U.  S.  617,  525,  24  Ii. 
Ed.  440;  United  States  t.  Four  Bottles  Sour 
Mash  (D.  C.)  90  Fed.  720,  722,  723. 

"A  statute  is  a  law  equally  with  the  treaty, 
and,  if  subsequent  and  conflicting  with  the 
treaty,  supersedes  the  latter."  Homer  v.  Unit- 
ed States,  143  U.  S.  670,  578.  12  Sup.  Ct  522. 
526  (36  L.  Ed.  266):  Head  Money  Cases,  112 
U.  S.  680.  698.  690,  6  Sup.  Ct  247,  28  L.  Ed. 
7S8;  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  483,  19  Sup.  Ct.  722.  43  L.  Ed.  1041. 

In  Lone  Wolf  t.  Hitchcock.  187  U.  S.  663, 
666,  23  Sup.  Ct  216,  221  (47  L.  Bd.  299),  it  Is 
said: 

"The  power  exists  to  abrogate  the  provisions 
of  an  Indian  treaty,  though  presumably  Bach 
power  will  be  exercised  only  when  circumstances 
arise  which  will  not  only  justify  the  govern- 
ment in  disregarding  the  stipulations  of  the 
treaty,  but  may  demand,  in  the  interest  of  the 
country  and  the  Indians  themselves,  that  it 
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shonld  do  BO.  Wh«i,  therefore,  treatieB  vere  en- 
tered into  between  tbe  United  States  and  a 
trilM  fit  Lidlana  it  was  never  doubted  that  the 
power  to  abnvBte  existed  in  Congress." 

We  may  say  paraitlieticaUy  that  it  afflrma- 
tiTdy  appears  from  the  record  In  this  case 
that  a  majority  of  the  male  adult  Indians  on 
the  reservation  assented  in  writing  to  the 
act  of  18SS.  including  the  grant  under  which 
contestant  clalma. 

[6]  It  remains  to  interpret  the  qualiJCylng 
clauses  whidi  Oongress  has  attached  to  the 
grant: 

"Provided,  That  thia  act  shall  in  no  way  im- 
pair or  affect  any  existing  rig^t  to  a  reaaon- 
able  use  of  the  water  of  eaid  stream  for  agricol- 
tural  purposes,  nor  shall  confirm  or  grant  any 
right  to  use  the  water  thereof  in  any  manner 
nor  to  any  extent  beyond  or  different  from  that 
to  which  It  has  been  heretofore  appropriated." 

These  dansea  were  added  to  the  act  In  the 
Senate,  as  Qte  result  at  careful  conaidera- 
tim  (tf  the  subject  Out  body.  The 
House  subseQumOy  concurred  In  theet? 
amendmeats,  and  th^  are  to  ba  given  full 
force  and  effect  In  acovdanoe  with  the 
congressional  Intent  The  goremmoit  con- 
tends that  the  treaty  of  18S5  Impliedly  re* 
served  to  the  Indians  the  right  to  use  these 
waters  to  irrigate  so  mndi  of  the  Umatilla 
bottoms  as  lay  within  the  boundaries  of  the 
reservatitm;  Oikt  this  was  an  existing  rlg^t 
comprehended  by  the  forgoing  language  and 
fliat  tberefine  Oie  United  States,  as  guard- 
ian of  the  Indians,  retained  tbe  para- 
mount rl^t  to  the  wat»r  for  the  purpose 
afOTCsald  after  1885  as'  before.  There  is  no 
suggestion  In  the  congressional  debates  that 
any  sudi  tboui^t  was  in  the  mind  of  a 
slnide  member  of  Congress.  If  Uie  reserra* 
tion  involved  the  plenary  right  to  take  the 
water  for  tbe  use  of  tbe  Indians,  the  grant 
was  a  revocable  license  and  W.  S.  Byers  & 
Go.  were  In  no  better  position  as  tbe  result 
of  the  legislation.  If  it  be  said  that  tbe 
only  right  reserved  is  a  rlgbt  to  be  exercised 
for  the  benefit  of  the  Indians  the  answer  Is 
that  the  United  States  bad  nothing  to  grant 
except  what  it  held  fi>r  the  Indians  and  the 
grant  was  based  In  part  osi  the  reonnmenda- 
tlon  ot  the  Indian  Bureau  as  one  which  would 
inure  to  the  benefit  of  tire  Indians.  There  la 
DO  escape  from  the  conclusion  that  to  sustain 
this  branch  of  the  government's  contention 
is  to  derive  this  portl(H>  of  the  act  of  1886 
of  all  vitality  and  substantial  effect  Such 
a  construction  is  forUdden  by  the  canons  for 
the  interpretation  of  statutes. 

The  word  "existing"  Is  significant.  An 
existing  water  right  presupposes  a  well-de- 
fined plan  for  the  utllizati<ai  of  the  water, 
coupled  with  reasmwhie  diligence  In  apply- 
ing It  to  a  useful  purpose.  Hindman  v.  Rl- 
zor,  21  Or.  112,  117,  118,  27  Pac.  13 ;  Mann 
V.  Parker,  48  Or.  321,  323,  86  Pac.  B»8 ;  Wil- 
liams V.  Altnow,  51  Or.  275,  2»T,  96  Pac.  200, 
97  Pac.  539;  Hough  v.  Porter,  61  Or.  818, 
391,  95  Pac.  732,  98  Pac.  1083,  102  Pac.  728; 
Cooklnham  v.  Lewis.  66  Or.  484,  481,  U4 


Pac.  88,  116  Pac  842;  la  re  UnuLtUla  River, 
168  Pac  922  (4H>lniott  by  Mr.  JUstiee  Burnett 
rendered  November  27,  1017).  Kie  evldrace 
negatives  the  existence  of  any  such  user  or 
plan.  Tbe  pleajdings  admit  that  in  1885, 
whMi  tlie  act  in  question  was  passed,  there 
was  no  irrigation  oi  these  bottom  lands  by 
the  Indians.  Without  doubt  Oie  rlvn  was 
used  for  dom«itic  purposee  and  for  the  wa- 
tering of  stock,  but  no  Indian  bad  initiated 
any  right  to  use  tbe  water  tor  Irrigatloii. 

Oregon  was  a  far  coontry  to  the  average 
member  of  Congress  in  1885.  Tbe  amend- 
ment containing  tlie  above  proviso  was  oflar^ 
ed  by  Senator  Dawes  of  Massachusetts.  It 
manifests  his  desire  to  protect  any  termer, 
Indian  or  white  man,  who  bad  taken  swA 
steps  as  gave  lilm  an  existing  rl^t  to  use 
the  water  for  agricultural  purposes.  Th» 
prepMideranee  of  tbe  evidence  is  to  the  effect 
that  the  water  is  being  used  in  the  operation 
of  contestant's  mill  to  the  same  extent  and 
In  the  same  manner  as  in  1886.  ISie  out- 
put of  the  mill  has  been  lai^^y  increased, 
but  the  increase  is  due  to  modem  madiinery 
and  improved  methods.  The  &tix/b  la  of  the 
same  size,  and  the  use  of  the  water  is  Idw- 
tlcal  in  manner  and  extent  with  tiiat  of  1886. 
We  conclude,  therefore,  that  tbe  water  r^t 
which  contestant  now  enjoys  was  granted 
to  her  predecessors  by  the  deliberate  and 
intdligent  action  ot  Congress,  and  that  this 
right  is  abridged  by  no  prior  <^aim  to  the 
water  except  the  right  of  the  Indians  to  use 
it  for  household  purposes  and  to  water  live 
stock. 

[7,  II  We  are  also  unable  to  concur  with 
counsel  for  the  United  States  In  their  con- 
struction of  the  treaty  of  18KS.  There  is 
no  mention  of  water  in  this  treaty  exc^t  In 
connection  with  the  exclusive  fishing  right 
granted  to  the  Indians.  If  the  treaty  were 
a  cnnpact  between  peoples  of  equal  Int^U- 
gence  we  could  apply  the  maxim,  "Sxpressto 
unlus  excluslo  alterins."  It  la  true,  as  con- 
tended by  the  counsel  for  the  government, 
that  Indian  treaties  should  be  construed  lib- 
erally In  favor  of  these  unlettered  people. 
United  States  v.  Winans,  198  U.  S.  371,  380, 
25  Sup.  Ct  062,  49  li.  Ed.  10S9;  United 
States  V.  Seufert  (D.  C.)  233  Fed.  679,  584. 
Under  any  rule  of  construction,  if  it  is  pro- 
posed to  base  on  tbe  treaty  such  a  right  as 
that  contended  for  by  the  government,  there 
must  be  found  In  the  treaty  something  from 
which  the  right  can  be  ln^)lied.  The  treaty 
may  be  read  in  the  light  of  the  circumstances 
under  which  it  was  n^otlated  and  ratified. 
Consideration  may  be  given  to  the  purposes 
in  view  and  to  the  situation  of  the  parties, 
but  unless  the  implication  of  these  water 
rights  is  found  In  the  treaty  when  read  in 
the  light  of  these  purposes  and  circumstances, 
the  rights  contended  for  must  be  held  to  be 
nonexistent 

On  this  branch  of  the  case  the  government 
relies  on  Winters  v.  United  States,  143  Fed. 
740,  747,  74  a  a  A.  660,  affirmed  In  207  U.  & 
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S64,  576,  28  Sup.  Ot  207.  IE2  L.  BU.  MO.  and 
United  States  t.  Obnrad  InveitmeDt  Oo.  (O. 
O.)  1B6  Fed.  12S,  afflnned  in  161  Fed.  829, 
88  a  a  A.  647.  The  first  of  these  cases  In- 
tnTolTed  tbe  OMiBtructlon  of  a  treaty  nego- 
tiated In  1888  (25  Stat  113)  for  tbft  creation 
of  the  Ft  Belknap  Indian  Reservation  In 
Montana.  The  treaty  erldenoed  en  Inten- 
tion that  the  Indians  shonld  farm  the  lands 
on  tbe  reservation  and  they  eoiild  not  be 
farmed  without  Irrigation.  Mr.  Justice  Mc- 
Kenna  says,  on  page  676  of  207  U.  S.,  gn 
pace  211  of  28  Sop.  Ot  (62  L.  Bd.  840) :  "The 
lands  were  arid  and,  without  Irrigation, 
were  praetlcaUy  valueless."  The  northern 
boundary  of  the  reserratlon  was  Bfllk  river, 
and  aside  from  this  stream  there  was  bnt 
little  water  on  tbe  reservation.  Immediately 
after  tbe  negotiation  of  the  treaty,  and  as 
eaiiy  as  188%  a  portion  of  tbe  water  of 
Milk  rtver  was  nsed  for  Irrigation,  and  tbe 
use  was  conttouous  thereafter  nntil  inter- 
rupted by  tbe  acta  «Mnplalned  of.  In  181N>, 
tbe  defendants  began  tbe  diversion  of  the 
watws  of  Bfllk  river  above  the  reservation 
and  continued  sach  diversion  until  all  tbe 
waters  were  carried  away  Into  tb^  canals 
and  ditcbea,  leaving  no  water  for  the  In' 
dians.  The  defendants  claimed  the  water 
under  appropriations  made  long  subsequent 
to  tbe  treaty  and  subsequent  to  the  user  of 
the  water  by  tbe  Indians.  Their  approprla- 
ttcms  were  based  on  tbe  Desert  Land  Act  of 
1877  (Act  March  3,  1877.  c.  107,  19  Stat  377 
IV.  S.  Comp.  St  1»16,  I  4674  et  seq.]).  Un- 
der these  circumstances  the  District  Court, 
the  CJircult  Court  of  Appeals  for  tbe  Ninth 
Circuit,  and  the  Supreme  Court  all  held 
that  the  rights  <tf  the  Indians  were  para- 
mount; that  the  treaty  impliedly  reserved 
to  Oiem  tbe  waters  ct  Milk  river,  without 
whidi  th^  oould  raise  no  live  stock  and  till 
noland. 

n%e  Conrad  Infestment  Company  Case  al- 
so loTolved  tbB  rl^t  to  divert  water  which 
in  its'  ordinary  course  flowed  through  an 
Indian  reservation  In  Montana.  The  Black- 
feet  ReeoratlMi  was  created  by  treat?  in 
1888  (26  Stat  118).  The  Oonrad  Investment 
ComiMUDy  daimed,  under  an  apprcvrtatlon 
made  In  1807,  above  the  reservation.  It  does 
not  appear  from  the  recwd  whether  due 
diligeQce  was  used  In  following  up  this  ap- 
propriation, but  the  evidence  showed  that  the 
deliendant's  works  were  constructed  between 
1900  and  1004.  In  1808  the  government  In- 
Itlated,  for  the  benefit  of  the  Indians,  an 
irrigation  system  adequate  to  the  supp^  of 
9,000  to  10,000  acres  of  land.  Tbe  diversion 
by  the  Oonrad  Investment  Con^uny  of  tbe 
watiOB  of  BIrcb  creek  above  tbe  reserva- 
tloD  practically  destroyed  the  government 
irrigation  system.  The  land  was  arid,  and 
**wltb9ct  irrigation  it  was  impossible  to 
raise  grain  or  a  crop  of  grass  heavy  enough 
to  cut  for  winter  feeding."  It  was  held  that 
the  rights  of  ttSB  Indians  were  paramount 
bnd  that  there  was  an  Implied  reservation 


in  tbe  treaty  of  a  right  to  so  mncb  water  as 
should  be  required  to  irrigate  the  tlUatde 
lands  on  the  reservation. 

These  antborities  do  not  hold,  as  we  read 
them,  that  the  mere  creation  of  an  Indian 
reservation  by  treat7  inq)lledly  secures  to  the 
Indians  all  water  In  streams  which  toodi  tbe 
reservation  which  they  may  at  any  time 
desire  to  put  to  a  useful  purpose^  Hie  Indi- 
ans were  given  arid  lands  which  could  not  be 
farmed  without  Irrlgatlfm;  It  was  the  pur- 
pose of  the  government  to  Induce  them  to 
farm,  a  purpose  manifest  on  the  face  of  the 
treaties.  Under  these  circumstances  tbe 
courts  found  In  tbe  treaties  an  implied  grant 
of  tbe  water  rights  In  question.  The  practi- 
cal construction  of  the  treaties  accorded 
with  this  condnslon;  in  each  case  Important 
Irrigation  projecta  wcfe  started  aboctly  after 
tbe  negotiation  of  tbe  treaties. 

The  facts  in  the  case  at  bar  dilferentlate 
it  from  these  antbcnlUes.  The  pleadings  ad- 
mit that  in  1886,  30  years  Eifter  tbe  negotia- 
tion of  tbe  treaty,  no  Indians  were  irrigating. 
TtM  lands  on  the  reservation  do  not  require 
water  to  produce  crops.  It  clearly  appears 
that  thcv  can  be  proflUbly  ftumed  vritfaout 
irrigation ;  that  an  av»age  dry  land  crop  of 
wheat  is  40  bushels  to  tbe  acre.  T^e  govern- 
ment's witnesses  testify  tbat  tbe  t)ench  lands 
cannot  be  Irrigated  without  an  exponas  wbldi 
would  be  problUtive.  The  reservation  in- 
dudea  a  wheat  belt  16  mUes  wide.  There 
were  1,184  allottees  when  tbe  land  was  allot- 
ted, and  on  June  30, 1912,  the  Indians  on  the 
reBwatton  nombered  1^4,  The  good  lands 
are  abundantly  suffldoit  for  tbeir  mainte- 
nance; Tbe  allotted  lands  a^^regate  80,800 
acres,  and  there  Is  a  snrplua  ot  unallotted 
lands  amounting  to  80,000  acres.  It  is  pro- 
posed to  Irrigate  <mly  6,800  acres  of  land  In 
the  UmatUla  bottom.  In  speaking  of  this 
land,  Marlon  Jack,  a  witness  for.  the  govern- 
ment, testifies: 

"There  Is  patches  of  awftd  good  land,  but  gen- 
erally speaong  it  is  nxdcy  and  gravoly.'* 

He  further  testifies  that  half  of  these  bot- 
t«n  lands  are  mS^j  and  gravelly  and  tbat  it 
takes  four  times  as  mudi  water  to  Irrigate 
grav6Uy  land  as  to  Irrigate  loam.  Tbe  evl* 
dence  shows  that  It  would  cost  In  tiie  neigh- 
borhood of  flOO  an  acre  to  clear  and  level 
tills  land  and  fit  It  tOr  InAgatlon.  nie  evi- 
dence further  shows  that  the  m>per  Umatilla 
is  a  mountain  stream,  constantly  ciianglng  Its 
channels  and  subject  to  frequents  freshets. 

The  treaty  has  recslTOd  a  practical  con- 
struction out  of  harmony  with  the  present 
contentions  of  tbe  government.  Tbe  evldeuce 
Indicates  tbat  these  contentions  are  an  after- 
thought Hie  United  States  has  undertaken 
the  reclamation  of  a  large  tract  of  land  on 
the  lower  Umatilla,  and  a  cooslderable  popu- 
lation is  living  on  the  lands  so  reclaimed. 
The  watery  involved  in  this  suit  are  needed 
for  the  project  which  the  government  has  in 
hand.  Such  Irrigation  as  has  taken  place  on 
the  reservation  has  been  sporadic  and  baa 
lBv<Av6d  a  small  acreage.  One  witness  testi- 
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fles  tSiat'tliere  was  ao  Itrlgatton  on  ttie  reser* 
TaUon  prior  to  1880. 

We  cannot  find,  In  the  drcvmstanoes  and 
condiUona  attending  the  negotlationa  of  the 
Indian  treaty  of  1865,  any  snggestion  ttiat  ttie 
watera.  vt  the  UmatUla  river  were  tmi»Uedly 
appropriated  fttr  the  uae  c£  the  Indium  when- 
ever they  should  see  fit  to  avail  thfflnselvea 
of  theae  waters.  The  langoage  of  the  trea^ 
la  silent  <m  the  subject  ^Hie  r^^t  claimed  is 
not  essential  to  the  maintenance  of  the  Indi- 
ana or  to  tb^  progreaa  In  the  arts  of  civiUs- 
ed  1U6. 

On  the  whole  case  we  are  satisfied  that 
the  rights  of  the  Indiana  are  paramount  only 
to  the  extent  of  the  water  which  they  require 
for  bonaehold  use  and  tiie  watering  ot  live 
stock.  With  this  qualiflcation  the  rights  of 
oonteatant  as  ad^dlcated  by  the  circuit  court 
are  superior  and  paramount  to  those  ot  the 
United  States  as  guardian  of  the  Indians. 

The  decree  of  the  lower  court  is  modified 
accwdlngly. 

BEAN,  3.,  took  no  part  in  the  eonsideiatlon 
of  this  case. 


DB  FOB  V.  DB  FOB. 
(Snpreme  Court  of  Oregon.  Dee.  18,  1017.) 

Divorce  ^»181— Noticb  or  Appeal— Pabhes 

— "Advebse  Pabtt." 
Plaintiff  secured  a  divorce,  and  defendant  ap- 
pealed, but  served  no  notice  on  the  district  at- 
torney, who,  tbough  not  served  with  summons, 
personally  appeared  at  trial.  L.  O.  L.  $  1020, 
as  amended  by  Laws  1911,  p.  126,  declares  that 
io  any  suit  for  dissolution  of  marriaie  contract 
the  state  is  to  be  deemed  a  party,  and  plaintiiff 
shall  cause  summons  to  be  served  on  tiie  district 
attorney,  or  his  duly  authorized  deputy,  that  It 
shall  be  the  duty  of  such  district  attorney,  so 
far  as  may  be  Ikecessary  to  prevent  fraud  or  col- 
luaion,  to  control  the  proceedings  on  the  part  of 
the  defense,  and  that  the  court  shall  not  hear 
or  determine  any  suit  for  divorce  until  service 
has  been  made  on  the  district  attorney,  nnless 
such  attorney  or  his  deputy  waive  the  provisions 
of  the  statute  by  voluntarily  appearing  at  trial. 
Section  550,  as  amended  by  Laws  1913,  p.  617, 
declarea  that,  if  an  appeal  Is  not  taken  at  the 
time  a  dedsion,  order,  judgment,  or  decree  ia 
rendered  or  given,  the  party  desiring  to  appeal 
may  cause  a  notice  signed  by  bimsdf  or  attor- 
ney to  be  served  on  such  adverse  party  or  parties 
as  may  have  appeared  in  the  action  or  suit 
Held  that,  as  the  state  is  interested  only  In  pre- 
venting collusion  and  the  evils  resulting  from 
such  divorces,  the  district  attorney  was  not  nec- 
essarily an  "adverse  party"  to  defendant,  and 
defendant's  failure  to  serve  notice  of  appeal  on 
such  attorney  does  not  warrant  dlBmissai. 

[Bd.  f^ote.— For  other  de&nitions,  see  Words 
and  Phrases,  First  and  Second  Senes*  Adverse 
Party.] 

In  Banc.  Appeal  from  circuit  Court,  Mal< 
heur  County;  Dalton  Biggs,  Judge. 

Action  by  Ina  I/.  De  Foe  against  Vim  J. 
De  Foe.  From  a  Judgment  for  plalntlffl,  de- 
fendant appeals.  On  motion  to  ^^^'''"^iiw.  Mo- 
tion  denied. 

This  was  a  suit  for  divorce.  The  district 
attorney  was  not  served  with  summons,  but 


persMiBlly  am>eared  at  the  trial.  There  was 
a  decree  for  plaintiff,  and  defendant  appMls. 
No  notice  of  appeal  was  served  upon  tiie  dis- 
trict attorney,  and  the  respondent  moves  to 
dismiss  the  appeal  for  that  reason.  Section 
1020,  li.  O.  I^,  as  amended  by  diapter  86, 
Oen.  Laws  1011,  is  as  follows: 

"In  any  suit  for  the  dissolution  of  the  mar- 
riage contract,  or  to  have  the  same  declared  void, 
the  state  is  to  be  deemed  a  party  defendant,  and 
the  party  plaintiff  in  such  suit  shall  cause  the 
summons  to  be  served  upon  the  district  attor- 
ney of  the  fiistrict  wiHiin  which  the  suit  Is  com- 
menced,  or  his  duly  appointed  depoty,  at  least 
ten  days  before  the  term  at  which  the  defendant 
is  required  to  appear  and  answer.  It  shall  be 
the  duty  of  such  district  attorney,  so  far  as  may 
be  necessary  to  prevent  fraod  or  collusion  in 
such  suit,  to  contm  the  proceedings  on  the  part 
of  the  defense,  and  in  case  the  defendant  does 
not  api)ear  therein,  or  defend  against  the  same  In 
good  nith,  to  make  a  defense  therein  on  behalf 
of  the  state.  The  court  shall  not  hear  or  deter- 
mine any  suit  for  a  divorce  until  service  has  been 
made  upon  the  district  attorney  as  hereinbefore 
provided,  unless  tiie  district  attorney  or  his  duly 
appointed  deputy  waive  the  provisions  at  this  sec- 
tion by  appearing  In  person  at  the  trial  of  said 
cause  or  oy  written  acknowledgment  of  service 
waiving  time  for  his  appearance  therein.  All 
decrees  of  divorce  heretofore  granted  In  which 
the  requirements  of  l^is  section  have  not  been 
complied  with,  are  hereby  validated  and  declared 
to  be  legal  and  binding  upon  the  parties  there- 
to, if  ouierwisa  regular." 

Section  Ifc  O.  L.,  as  amended  1^  chap- 
ter 319,  1913  Gen.  laws,  p.  617,  provides  in 

substance: 

"If  the  appeal  Is  not  taken  at  the  time  the  de* 
cision,  order,  judgment  or  decree  is  rendered  or 
given,  then  the  party  desiring  to  appeal  may 
cause  a  notice,  signed  by  himself  or  attorney,  to 
be  served  on  such  adverse  par^  or  parties  as 
have  appeared  io  the  action  or  salt,  or  upon  Us 
or  their  attCmey." 

P.  J.  Gallagher  and  W.  H.  Brooke,  both  of 
Ontario,  for  the  motion.  McCullocb  &  Wood, 
of  Ontario,  opposed. 

McBBIDB,  C.  J.  (after  stating  the  facts  ks 
above).  The  decision  of  this  motion  turns 
upon  the  question  as  to  whether  the  State  is 
an  adverse  party  In  this  proceeding.  While 
the  state  la  not  a  party  to  the  record  in  the 
sense  that  It  must  be  named  in  the  complaint 
as  a  defendant,  yet  by  the  provisions  of  the 
statute  it  becomes  sub  modo  a  party  to  any 
divorce  suit  to  the  extent  that  it  may  appear 
and  protect  the  community  from  the  conse- 
quences of  a  divorce  procured  by  fraud  or 
collusion  betwerai  the  parties.  The  service 
of  summons  ui>on  the  district  attorney  is  for 
the  purpose  of  notifyiDg  him  of  the  pendency 
of  the  proceedings,  and  his  voluntary  person- 
al appearance  at  the  trial  Indicating,  as  It 
must,  that  he  had  auch  notice,  is,  by  the  force 
of  the  statute  above  noted,  equivalent  to  the 
service  of  such  summcms.  Such  appearance 
confers  full  Jurisdiction  upon  the  court,  as 
far  as  the  state  is  concerned,  to  proceed  with 
the  trial.  If  the  state,  as  represented  by  the 
district  attorney,  la  satisfied  that  the  pro- 
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ceedtng-ls  boaut  flde,  that  tb*  nqnJlreiDeatB 
of  tbe  law  as  to  serrtce  of  summons  and  res- 
Idence  Di  Ui»  pArtica  bare  tieen  compiled 
with,  and  tbat  tkm  is  no  fraud  being  prac- 
ticed and  no  oolloaion  between  tbe  parties, 
there  Is  no  reqidrement  tbat  he  iaterrene  fur* 
tiler.  WbUo  mch  appearance  of  tbe  district 
attonicgr  oonfers  Jnriadlctloii,  It  does  not,  In 
tbe  absence  of  some  motion  or  otber  i^eadlay 
filed  by  blm,  confer  opon  the  state  any  right 
of  appeal,  or  any  right  to  be  heard  farther 
In  tbe  case,  noless  It  be  the  right  on  the  part 
of  the  state  to  open  up  a  default  by  reason 
of  some  fftind  or  collusion  not  known  to  tbe 
<Ustrlct  attorney  at  the  time  of  the  trial,  con- 
cenilng  which  posdhle  right  we  do  not  here 
express  any  oplnltm. 

In  the  case  of  Van  Zandt  t.  Parsons,  81  Or. 
463,  159  Pac.  1153,  this  court,  speatlng  by 
Moore.  C.  J.,  defined  an  "adverse  party'*  as: 

"A  pldlntiff  or  defenflatit  in  an  action  or  suit 
whose  fnterefit  in  regard  to  the  jaUgment  or  de- 
cree appealed  from  is  in  cmflict  with  a  reversal 
or  modification  of  the  final  determination  sought 
to  be  reviewed." 

The  state  never  Intervenes  to  procure  a  dl- 
Torce.  but  only  to  prevent  a  fraudulent  or 
collusive  decree  from  being  granted.  Hie 
plalntlfr  having  obtained  a  divorce,  the  ^te 
has  no  Interest  to  be  adversely  affected  by  a 
reversal  ot  tbe  decree  wUdi  would  leave  the 
marriage  relation  Intact.  See,  also,  H^Axcy 
V.  Sanford,  81  Or.  823,  159  Pac  667,  where 
tbe  same  rule  Is  annonneed;  also  U.  S.  Nat 
Bank  v.  Shefler,  77  Or.  679,  14S  Pac  61,  162 
Pac.  2ft4. 

In  Lee  v.  Lee,  19  Wash.  353.  53  Pac.  349,  It 
was  held  under  statutes  similar  to  our  own 
that  the  state  was  not  such  a  party  to  a  di- 
vorce proceeding  as  to  entitle  It  to  a];^)eal 
from  an  adverse  decision.  It  Is  unnecessary 
to  go  to  that  extent  in  tbls  case,  and  a  case 
might  well  be  Imagined  wherein  the  proceed- 
ings were  so  collusdve  and  fraudulent  as  to 
Justify  a  district  attorney  not  only  In  Inter- 
vening by  answer  or  otherwise  In  the  suit, 
but  In  appealing  on  behalf  of  the  state  should 
a  divorce  be  granted;  but  where  the  state  has 
not  so  lutervened.  and  the  only  effect  of  a 
reversal  of  the  decree  would  be  to  prevent  a 
divorce,  we  fall  to  see  any  reason  why  the 
notice  of  appeal  should  be  served  iq;N>n  the 
district  attorney. 

Tbe  motion  to  dismiss  Is  overruled. 


PIERCE  ARBOW  SALES  00.  v.  IBWIN. 
(Saprcme  Oourt  of  Oregon.  Dec.  18, 1917.) 
1.  BAIUam  «9l8(2>~REPAIBS  ON  Chattbis 

— XoncE  ov  Ijsw— Till*— "DkuVmit." 
Where  repairer  was  glvra  an  automobile  for 
a  complete  overhauling  and  the  owner  permit- 
ted to  use  it  before  It  was  tested  in  the  usaal 
moDDer,  and  the  owner  returned  it  and  requested 
more  work  to  be  done  on  It.  the  marhlne  was  not 
"delivered"  within  L.  0.  L.,  {  7498.  relaHng  to 


time  for  filing  notice  of  lien  after  delivery,  until 
tbe  work  was  completed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phras«fe.  First  and  Second  Series,  Delivery.] 

2.  BAIX.MEITT  «=»18(5)  —  RePATRB  TO  AtTTOMO- 
BnJB— OOWTEACT— EVIDK  KCB. 

In  a  snit  to  enforce  a  lien  fur  repairs  to  an 
antowobile,  heU,  that  there  was  a  preponder- 
ance of  the  evidence  supporting  a  finding  that 
there  was  no  express  contract  as  to  the  amount 
to  be  paid  althou^  tiiere  was  an  estimate  as  to 
cost. 

3.  Appeal  and  Bbbob  «=3>1006<1>~Wbioht 

OF  EvmEKOK— F0BB0Irf}8CrSE  OF  LlBNS. 
In  a  suit  to  foreclose  a  lien  on  an  automo- 
bile for  repairs,  the  findings  of  the  trial  court, 
who  bad  an  opportunity  to  hear  tiie  witnesses 
and  to  observe  their  demeanor,  should  be  given 
great  weighL 

In  Banc.  Appeal  from  Circuit  Court,  Itult- 
nomah  County ;  C.  U.  Gantenbeln,  Judge. 

Suit  to  foreclose  a  lien  for  repairs  on  an 
automobile  by  the  Pierce  Arrow  Sales  Com- 
pany against  Q.  H.  Irwin.  Decree  for  plain- 
tiff, and  defendant  appeals.  Affirmed* 

nils  Is  a  suit  to  foreclose  a  Uen  on  an  au- 
tomobUe.  It  is  allied  In  the  complaint  that 
file  plaintiff  performed  labw  and  fnmlBbed 
materials  at  the  request  of  the  defendant 
for  the  repair  of  a  certain  Pierce  Arrow  au- 
tomobile belonging  to  the  latter,  and  tiiat  tbe 
raeaonable  value  thereof  was  $911^;  tbat 
tbe  plaintiff  performed  tb«  last  of  the  labor 
and  fomldied  the  last  of  tbe  materials  on 
April  18, 1914;  that  witUn  60  days  from  the 
date  of  the  deUveiy  of  the  automobile  to  tbe 
defendant  plalntUE  filed  a  notice  ot  Uen  as 
provided  in  secUon  7496,  L.  O.  L.,  a  copy  of 
wtaldi  Is  set  forth  la  tbe  onnplsint.  In  his 
answK  tbe  defendant  allied  tbat  the  woriE 
and  labor  was  dme  In  puaoance  of  an  ex* 
preae  cmtract  that  tbe  price  therefor  should 
not  exceed  $300,  yet  for  the  purpose  of  isom- 
promise  and  to  avoid  litigation  be  tendered 
9575,  whl<^  money  was  deposited  in  court 
The  trial  court  found  975a08  to  be  the  rea- 
sonable value  of  tbe  worlc 

Gus  C.  Moser,  Hoy  K.  Terry,  and  W.  C. 
Bristol,  all  of  Portland,  for  appellant.  Oake 
&  Cake,  of  Portland,  for  respondent. 

BEIAN,  3.  (after  stating  the  facts  as  above). 
The  principal  contention  of  the  defendant  Is 
that  there  was  an  express  contract  tbat  plain- 
tlCt  should  do  the  jclb  tot  a  sum  not  exceed- 
ing $800. 

[1]  It  is  also  contended  tbat  the  lien  was 
not  filed  within  60  days  after  the  automoWlP 
was  delivered,  and  that  the  automobile  was 
delivered  to  defendant  on  April  11,  1914.  It 
appears  from  the  evidence  that  tbe  car  was 
delivered  to  the  defendant  after  the  repairs 
were  completed  on  April  17,  1914.  It  Is  al- 
lied and  proved  that  the  lien  was  filed  with- 
in 60  days  thereafter.  It  also  appears  that 
the  defendant  was  allowed  to  use  the  car  on 
April  11th,  before  It  was  completed  and  be- 
fore It  was  tested  In  the  usual  manner.  After 
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the  aatomobne  was  returned,  at  the  request 
of  the  owner  25  hours  of  labor  was  expended 
thereon  In  good  fidth  and  not  for  the  pur- 
pose of  extending  the  time  for  filing  the  Uen. 
This  work  was  embraced  In  the  terms  of  the 
original  contract  for  repairs  which  It  can- 
not be  said  was  completed  until  this  work 
was  done.  2  Jones  on  Liens  (3d  Ed.)  $  1447. 
In  Avery  t.  Butler,  SO  Or.  287*  282,  47  Paa 
706,  708,  we  find  it  stated: 

"Whai  work  demanded  by  the  terms  of  the 
original  contract  has  been  omitted,  the  final 
completion  of  the  stnictore  dates  from  the  time 
■ueh  omisrioBB  are  Bupplkd  by  the  builder  at 
the  reqaest  of  the  own'^r." 

In  TomOT  T.  Wentwortbt  118  Man.  459. 
the  syllabus  reads: 

"Upon  the  trial  of  a  petition  to  enforce  a  me- 
chauie't  lien,  the  qaestion  whether  the  certifi- 
cate required  hy  Gen.  St  c.  150.  waa  filed  withm 
30  days  after  the  work  was  completed  or  mate- 
rials lumlsbed  under  the  contract,  or  whether 
work  was  done  within  the  30  days  colorably  for 
the  purpose  of  reriving  the  lien,  is  a  auestion 
of  fact,  upon  which  the  finding  of  the  judge,  who 
tries  the  case  without  a  jury.  Is  finaL ' 

The  work  was  done  under  the  following 

contract: 

"1/27/14.  Owner,  G.  H.  Irwin.  Authorized 
Bepairs:  Give  car  complete  overhaul;  have 
four  doors  put  on ;  have  all  brass  parts  renick- 
eled ;  put  on  new  rubber  matting ;  fix  wheels ; 
repair  top:  two  new  fenders  on  rear :  repair 
and  straighten  front   [Signed]  O.  B.  Irwin." 

In  BO  far  as  material  to  this  case,  section 
7497,  Ia  O.  L.,  provides  that  every  aotomotdle 
repairer  and  machinist  who  expends  labor, 
skill,  and  materials  on  any  chattel  at  the 
request  of  its  owner,  reputed  ovrner,  or  axb- 
thorized  agent  of  the  owner,  shall  have  a  lien 
upon  suCh  chattd  for  the  contract  price  for 
such  expenditure,  or  in  the  absence  of  such 
contract  price,  for  the  reasonable  value  oi 
such  expenditure  for  the  period  of  one  year 
from  and  after  such  expenditure,  notwith- 
standing the  fact  that  the  possession  of  such 
chattel  has  been  surrendered  to  the  owner 
thereof,  l^ls  section  was  amended  in  1017 
80  as  to  Include  automobile  tires  and  storage. 
The  evidence  in  this  case  amply  supports  the 
Hen  and  the  decree  rendered  by  the  trial 
court  The  notice  of  lien  Is  In  compliance 
with  the  statute.  It  states  that  60  days  have 
not  elapsed  since  the  last  date  of  the  perform- 
ance of  labor  and  skill  and  the  expenditure  of 
materials  upcai  the  automobile  by  the  claim- 
ant. The  charges  made  for  the  repairs  and 
allowed  by  the  court  are  shown  to  be  rea- 
sonable. 

[2]  The  claim  of  defendant  that  the  work 
was  done  under  an  express  contract  that  the 
'  repairs  would  not  exceed  $300  Is  not  home 
out  by  the  evidence,  which  Is  conflicting  in  re- 
gard thereto.  We  think,  however,  that  the 
evidence  of  the  defendant  only  shows  that 
the  mechanic's  estimate  was  to  that  effect. 
This  is  flatiy  contradicted,  and  the  testimony 
on  the  part  of  plaintiff  is  directly  to  the  con- 
trary.  The  work  was  done  pursuant  to  a 


written  order  therefor  stgned  if  defendiuit 
No  agreemuit  as  to  price  mm  amtOmuA 
therein,  and  no  room  left  for  an  egress  con- 
tract to  be  reHed  upon.  If  tbe  evtdenee  wne 
otherwise  evoily  balanced,  tills  would  turn 
the  scales  in  favor  of  plaintUE.  Tlum  Is  no 
contention  on  the  part  of  the  defendant  ttut 
there  was  an  agreement  to  the  ^ect  tlut,  It 
the  overhauling  of  the  automobile  cost  lees 
than  fSOO,  defendant  shoold  pay  tiie  full 
sum  of  $300.  Neither  does  the  evidmce  show 
that  there  was  a  covenant  that,  if  the  recon- 
struction of  the  car  reasonably  amounted  to 
more  than  that  figure,  the  defendant  ahonld 
not  pay  the  same.  For  some  two  months 
there  were  various  conversations  between 
the  owner  and  the  mechanic  as  the  work, 
progressed,  and  no  doubt  plaintiff  was  dlsap- 
poioted  in  the  tally  of  the  many  items  req- 
uisite to  the  orerhauUng  and  repairing  of 
the  automobile.  It  was  like  pntttng  "new 
cloth  into  an  old  garment." 

[8]  The  trial  court  had  an  opportunity  to 
hear  the  witnesses  and  to  observe  thdr  de- 
meanor on  the  stand,  and  Its  findings  in  re- 
gard to  testimony  should  be  given  great 
weight  The  amount  claimed  was  reduced. 
The  finding  that  then  was  no  express  coo- 
tract  Is  in  conformity  with  the  preponderance 
of  the  evidence. 

Finding  no  error  therdn,  the  decree  of  the 
lower  court  is  affirm^ 


SCHOOI/  DTST.  NO.  46,  MiTLTNOlfAH 
COUNTY,  v.  HALLQCK  «t  aL 
(Supreme  Court  of  Oregon.    Dte.  IS.  1817.) 

1.  Pbincipal  Ann  Suxste  «s3l02— Rklsass 

BT  ASSIQNUSirr. 

In  order  for  an  assignment  of  the  secured 
contract  to  release  the  surety,  it  is  necrasary 
that  both  contracting  parties  assent  to  the  as- 
signment 

2.  Schools  ard  School  Diffraicrs  «=»S1(2)— 
Kecovebt  fob  Labor  ob  Materials  Fue- 
NisRBo  FOB  School  Buildino— Aonoir  on 
Bond— Pboof. 

Under  a  bond  given  in  accordance  with  the 
statute  by  the  contractor  to  erect  a  building 
for  a  school  district,  it  is  unnecessary  for  the 
relator,  in  the  district's  suit  for  its  l>enefit,  to 
show  Uiat  labor  or  materials  were  supplied  by 
it  for  the  building  directly  to  the  ori^al  con- 
tractor or  any  one. 

a  Schools  and  School  Diarsiozs  ^saSK^i)-' 
CoNTBACT  for  School  Buxldihq— Obahok 

BT  BiMOLB  PABTT. 
A  contract  to  erect  a  school  building  for  a 
school  district,  or  the  bond  securing  ita  per- 
formance, cannot  be  changed  by  one  of  the  ob- 
ligors without  the  consent  of  the  school  dis- 
trict, and  the  contractor,  by  secretly  writing  a 
form  of  assignment  upon  his  duplicate  of  the 
contract,  could  not  impose  a  new  contractor 
upon  the  school  district,  and,  without  any  new 
bond  being  given,  make  the  district  and  its  of- 
ficers liable  under  the  law  for  not  takuig  the 
required  bond. 

4.  ScHoou  AKD  School  Disteiots  «=381(2)— 
assignmesnr  of  contbact  foe  school 
Building — Effect. 
In  so  far  as  materialmen  and  laborers  were 

concerned,  the  assignment  of  the  contract  by  the 
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contractor  Mth  a  achool  dlBtrict  to  erect  a 
school  tnflmng  to  a  private  corporation  formed 
him  ms  bo  mora  than  a  aoblettins  of  the 
work. 

5.  STATinxs  ^5»22S—ApoFnoK  or  Statutes— 
Iktebprxttation  in  Obeoon. 
WfaeneVer  a  statute  of  another  state  la 
adopted  in  Oregon,  the  conatruotion  placed  on 
the  act  br  tha  eowt  of  last  reacwt  of  the  state 
from  which  the  law  was  borrowed,  made  prior 
to  the  enactment  of  the  statute  in  Oregon,  con- 
trols its  interpretadoQ,  and  the  dedsionB  of  tiie 
fadaral  ooorta  are  eaUea  in  tha  interpretation 
of  an  OnsoD  statute  copied  from  an  act.M 
Conpflaa. 

D^partmeit  2.  Appeal  from  Circuit  Court, 
SCultnoinali  Gonutyi  Heory  E,  McGiim, 
Judge, 

Actkm  by  Sdiool  District  No.  46,  Mult- 
noToah  Cmmty,  for  the  use  and  benefit  of  the 
Peerless  Padflc  Company,  a  corporation, 
assinst  F.  S.  HaUock,  the  Eallock  Building 
Oomstany,  a  corporation,  and  the  Illlnola 
Surety  Company  of  Chicago,  a  corporation. 
F»m  a  Jodgmrat  for  pUUntUC  and  relator, 
defendant  surety  company  avpeala.  Judg- 
ment affirmed. 

This  is  an  action  brought  by  school  dis- 
trict No.  45,  for  the  use  and  benefit  of  the 
Peerless  Padflc  Company,  a  corporation,  in 
pntsoance  of  secUon  6266,  U  O.  L.,  as  amend- 
ed by  ditfpter  27,  p.  59,  Laws  of  Oregon  for 
1913.  After  alleging  Qie  corporate  existence 
of  the  school  district  named,  the  Peerless 
Padflc  Company,  Hallodc  Building  Company, 
and  IlUnols  Sur^y  Company,  the  gist  of  .the 
pbtlnturs  allegations  and  the  facts  as  shown 
1^  the  record  are  to  the  following  efTed:: 

On  September  IB,  1914,  defendant  F.  S. 
Hallodc  entered  Into  a  contract  with  school 
district  No.  45  for  the  erection  of  a  school 
building.  The  contractor  gare  a  bond  with 
Oie  d«fmdant  Illinois  Surety  Company  as 
Borety,  In  accordance  with  the  statute  re- 
quiring aU  contractors  <or  pubUc  wotk  to  er- 
ecnte  the  usual  penal  bond,  with  the  addi- 
tional obligation : 

**miat  sach  contractor  or  contractors  riiall 
promptly  make  parmentfl  to  all  persons  snpply- 
ing  hun  or  them  labor  or  materials  for  any  prose- 
cution of  the  work  provided  for  la  such  con- 
tracts." 

It  should  also  be  noted  that  by  the  amend- 
m«it  of  1018  it  is  provided  that  In  case  the 
contractor  shall  fall  to  pay  for  such  work 
and  materials,  and  the  officers  of  the  school 
district  shall  fall  or  neglect  to  require  the 
persons,  firm,  or  corporation  entering  Into 
such  contract  to  execute  such  bond,  then 
such  school  district  and  the  officers  author- 
izing BQcti  contract  shall  be  Jointly  liable  tor 
the  labor  and  materials  to  the  persons  per- 
forming such  labor  and  tumi^tng  such  ma- 
terials. 

Immediate  after  the  execution  of  the 
contract  and  bond  defendant  HaUock,  with- 
out notice  to  the  sdiool  district  or  any  one 
on  its  behalf,  and  without  Its  knowledge  or 
assent,  assigned  or  attempted  to  assign  his 


contract  to  the  Hallock  Building  Company, 
a  small  private  corporatloa  which  he  organ- 
ized. In  wbldi  he  held  2  shacea,  his  wife 
46  shares,  and  two  other  ittxtles  1  share 

each. 

John  H.  Hall,  of  Portland,  tor  ai^Uant. 
Arthur  H.  Lewis,  of  Portland  (Howard  Ben- 
nett, of  Portland,  on  the  brief),  tor  resp<md- 
ents. 

BElAN,  J.  (after  stating  the  facts  as 
above).  It  Is  urged  by  the  learned  counsel 
for  defendant  surety  company  that  the  as- 
slg^oment  of  BaIlo(±  <a  the  contract  for 
the  building  to  a  third  par^,  with  the 
knowledge  and  oonaent  of  the  obligees,  and 
without  the  consent  of  the  surety,  released 
the  lattoi^-dtlng  Steams  tm  Suretyship  (2d 
Ed.)  I  78,  and  several  other  authorities. 
None  of  tite  parties  Interested  in  the  con- 
struction of  the  sdkool  building,  other  than 
Hallodi,  nor  the  surety  company,  knew  of 
this  assignment,  or  that  Hallock.  In  taking 
charge  of  the  construction  of  the  building 
and  superintending  as  contrartor  during  the 
entire  time  of  its  erection,  did  so  for  any 
one  other  than  himself.  All  payments  on 
account  of  the  contract  vrere  made  to  Hal- 
lock personally,  except  a  small  Judgment, 
and  the  last  payment  which  was  made  to  the 
surety  company.  Hallodc  signed  reports  of 
the  progress  of  the  work  which  were  for- 
warded to  the  surety  company.  Final  cer^ 
tlficate  of  acc^tance  of  the  work  was  is- 
sued to  Hallock  by  the  architect  who  super- 
intended the  construction  on  behalf  of  the 
school  district.  The  architect  knew  of  no 
assignment  or  attempted  change  in  the  con- 
tract during  all  the  time  of  construction. 

The  plumbing  and  heating  of  the  building 
was  let  by  the  Hallock  Building  Company  to 
a  plumber  by  the  name  of  O.  C.  Uannli^  on 
October  7,  1914.  On  Novemtier  6.  U>14.  this 
contract  was  assigned  to  the  relator  herdn 
and  assented  to  by  the  Hallock  Building  Com- 
pany. This  assignment  was  taken  for  the 
purpose  of  protecting  the  relator  for  ma- 
terials that  it  was  to  furnish  for  the  Job. 
Manning  did  the  work  for  the  relator  to  the 
satisfaction  of  the  school  district  The  case 
was  tried  by  agreement  before  the  court 
without  a  Jury  and  the  court  found  substan> 
tially  the  facts  as  set  forth  above.  A  Judg- 
ment was  rendered  in  favor  of  plaintiff  and 
relator  for  $2,190,  on  account  of  the  installa- 
tion of  the  plumbing  and  heating  In  the 
school  building.  The  defendant  Illinois 
Surety  Company  appeals.  Defendant  raised 
the  question  prraented  by  a  demurrer  to  the 
complaint,  by  timely  objections  to  the  in- 
troduction of  any  evidence  and  by  a  motion 
fOr  a  nonsuit. 

[11  The  proposition  of  law  urged  as  above 
may  be  conceded,  but  the  record  does  not 
show  that  the  school  district  had  any  knowl- 
edge of  the  assignment  or  consented  thereto. 
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In  order  for  an-as^gnment  to  have  tbat  ef- 
fect It  was  necessary  that  both  contracting 
parties  should  assent  thereto.  Equitable 
Surety  Co.  v.  U.  S.,  Use  of  McMillan,  234  U. 
S.  448,  457,  34  Snp.  Ct.  803,  68  L.  Ed.  1394; 
French  r.  PoweU,  X8S  Cal.  636,  68  Pac.  92. 
Neither  does  it  appear  that  when  Mr.  Man- 
ning made  the  contract  for  the  jdnmblng  he 
knew  that  the  original  contract  bad  been 
made  in  the  name  of  any  different  person 
than  the  one  with  whom  he  dealt  The  as- 
signment was  not  Indorsed  on  the  original 
bond  or  contract  held  by  the  school  district 
The  bond  recites: 

"Whereas,  tbe  said  principal,  T.-S.  Hallock, 
entered  into  a  written  contract  with  tite  said  ob- 
Ugee  (school  district)  dated  September  15,  1914, 
for  the  erection  and  completion  of  an  eisbt-room 
school  building,  with  auditorium,  together  with 
basement,  located  near  Gilbert  Station,  Malt- 
nomah  eoanty>  Or.,  in  accordance  with  the 
terms,  covenento  and  conditioiia  of  said  contract 
vliich  is  herd>y  expressly  referred  to  and  made 
a  part  hereof.  Now,  therefore,  tbe  conditions 
of  this  obligation  are  such  that  if  the  said 
principal  shall  taithfally  perform  said  contract 
according  to  the  terms,  covenants  and  conditions 
thereof,  and  shall  deliver  said  work  to  the  said 
obligee,  free  and  clear  of  all  Uens  or  claims 
arising  out  of  said  contract,  then  this  oWigation 
shall  be  null  and  void,  othurwise  to  remain  fai 
full  force  and  effect" 

In  Ow  oontract  we  find  tbe  following  stl^ 
ulatlcm: 

''It  is  further  agreed  that  the  contractor,  at 
Us  own  proper  cost  and  chanes,  is  to  provide 
all  manner  of  materials  and  labor.  *  *  * 

By  the  tarmB  of  tbe  bond  Hallodt  and  his 
surety  were  required  to  pay  for  tbe  labor  and 
materiala  entering  Into  the  constracttw  of 
tbe  buUding  In  conformity  with  tbe  statute 
pursuant  to  wbicb  the  eame  was  givoL 

[2]  Under  a  bcnid  given  in  accordance  with 
the  statute  it  la  not  neeeesary  for  tbe  relator 
to  show  ttiat  tbe  labor  or  materials  were  siq>- 
^ied  mider  contract  with  tbe  original  con- 
tractor or*  any  one.  Xkte  law  does  not  limit 
the  right  of  recovery  to  those  who  furnish  the 
labor  or  materiala  directly  to  the  oontractw, 
but  all  who  supply  bim  with  latxw  or  nu- 
terlals  for  the  prosecution  of  tbe  work  iwo- 
Tlded  tor  in  the  contract  ore  protected.  Tbe 
source  of  tbe  labor  or  materials  is  not  in^ 
dlcated  or  circumscribed.  They  are  only 
required  by  the  bond  as  w^  as  the  stat- 
ute to  be  supplied.  In  neither  is  the  manner 
ot  supplying  the  same  stated.  TJ.  S.,  for  the 
Use  of  Hill,  T.  American  Surety  Co.,  200 
U,  S.  197,  204,  26  Sup.  Ct  168,  50  L.  Ed.  437; 
Mankin  v.  U.  S.,  215  U.  S.  533,  30  Sup.  Ct 
174,  54  li.  Ed.  815;  TJ  8.,  Use  of  Vt  Marble 
Ca,  V.  Burgdorf,  13  App.  D.  C.  606;  Port- 
land v.  New  England  Casualty  Co.,  78  Or. 
195,  200,  152  Pac.  253;  Columbia  County  v. 
Const  Co.,  83  Or.  251,  163  Pac.  438;  School 
Dlst  No.  6  T.  Smith,  63  Or.  686,  127  Pac. 
797,  43  L.  B.  A.  (N.  S.)  pp.  65,  60,  and  note; 
Board  of  Education  ex  rel.  Johnson  Heat 
Regulating  Co.  v.  U.  S.  F.  &  O.  Co.,  166  Ma 
App.  410, 149  S.  W.  46;  Bowdltch  t.  Gourley, 
24  Fa.  Super.  Ct  342;  Pbila.,  Use  of  Web- 
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ster,  v.  Harry  C  Nichols  Co..  214  Pa.  265,  63 
Atl.  886;  Gllmore  t.  Westerman,  13  Wash. 
390,  43  Pac.  346. 

[S]  Under  onr  statute  it  cannot  be  thought 
that  the  school  district  Is  not  interested  In 
the  covaiant  contained  In  tbe  bond  for  the 
protectitm  of  those  furnishing  labor  or  ma- 
terials for  the  construction  of  the  school 
building,  because,  If  there  Is  a  failure  to 
take  such  a  bond,  the  district  and  Its  officers 
are  Jointly  liable  for  such  labor  and  ma- 
terials to  the  persons  furnishing  the  same. 
This-  emphasizes  the  rule  that  the  bond  or 
contract  cannot  be  changed  by  one  of  the  ob- 
ligors without  the  consent  of  the  school  die- 
trlct  F.  S.  Hallo<A,  the  contractor,  by 
secretly  writing  a  form  of  assignment  upon 
his  duplicate  of  the  contract,  could  not  im- 
pose a  new  contractor  upon  the  school  dis- 
trict and  without  any  new  bond  being  given 
make  the  district  and  its  oiflcers  liable  under 
tbe  law  for  not  taking  the  required  bond. 
In  other  words.  It  takes  two  to  make  a  con- 
tract. The  only  effect  that  the  arrangement 
between  the  contrfictor  aodi  his  company 
could  have  had  was  to  validate  the  contract 
with  Manning  and  to  show  that  there  was 
a  privity  of  contract  between  MAiminy  and 
Ballock  through  the  instrumoitali^  of  tbe 
Hallock  Building  Company. 

[4}  In  so  far  as  materialmen  and  laborers 
are  cmcemed,  such  an  assignment  was  In 
effect  no  more  than  a  subletting  of  the  work. 
No  cme  seems  to  have  cared  in  whose  name 
Hallock  did  the  business,  whether  In  the 
name  of  his  wife  or  the  corporati<m.  Hal- 
lock was  the  contractor  and  responslMe  all 
the  way  through  the  undertaking.  Tbe  work 
and  materials  in  question  were  furnished  to 
him  and  went  Into  the  building.  Whether 
this  was  through  the  Ballot^  corporation  or 
not  would  not  change  Jiie  matter.  It  la  stat- 
ed In  9  C.  J.  p.  34,  paragraph  66: 

"The  law  at  the  time  of  the  execution  of  tbe 
bond  is  a  part  of  it;  If  It  gives  to  the  bond 
a  certain  legal  effect  it  Is  as  much  a  part  of 
the  bond  as  if  in  terms  incorporated  therein. 
Where  a  bond  is  given  under  the  authority  of  a 
statute  in  force  when  it  is  executed,  in  the  ab- 
sence of  anything  appearing  to  show  a  different 
intention  it  will  be  presumed  that  the  intmtion 
of  the  parties  was  to  execute  such  a  b<md  as 
the  law  required)  and  eudi  statute  constitutes 
a  iiart  of  the  bond  as  if  incorporated  In  it,  and 
the  bond  must  be  construed  in  connection  with 
the  statute  and  the  cwstmciion  given  to  the 
statute  by  the  courts.  Such  a  bond  must  be 
given  the  effect  which  in  reason  must  have  been 
intended  by  the  statute." 

[B]  The  provisions  of  our  statute  as  to  the 
protection  of  materialmen  and  laborers  were 
copied  from  the  act  of  Congress  approved 
August  13,  1894.  It  is  a  well-establisbed 
role  that  whenever  a  statute  of  another  state 
la  adopted  in  Oregon  the  construction  placed 
on  the  act  by  the  court  of  last  resort  of  tbe 
state  from  whltdi  the  law  was  borrowed, 
made  prior  to  the  enactment  of  tbe  statutet 
controls  the  interpretation  thereof.  State  r. 
Townsend,  00  Or.  223.  229.  118  Pac.  1020. 
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Tlie  decisions  of  the  federal  courts,  there- 
fore, are  a  guide  ta  the  Interpretation  of  onr 
statute.  While  the  rule  was  slightly  different 
prior  to  the  decision  In  V.  S.,  Use  of  Hill.  t. 
Amer.  Surety  Co.,  supra,  the  rule  announced 
in  that  case  has  been  consistently  followed. 
PaTarIni  &  Wyne  t.  Title,  Guaranty  &  Surety 
Co.,  36  App.  D.  O.  MS,  Ado.  Gas.  lOiaC,  367; 
Smith  T.  Mosler,  lee  Fed.  430.  In  Hilt  t. 
Amer.  Surety  Ca,  supra,  200  IT.  S.  at  pace 
209.  W  Sup.  Ct  171,  60  Ia  Ed.  487.  In  the 
oplnioD.  Mr.  Justice  Day  said: 

"In  Tlew  of  the  declfired  parpose  of  the  stat- 
ute, in  the  li^ht  of  which  this  bond  must  be  read, 
and  considering  that  the  act  declares  in  terms 
the  purpose  to  protect  those  who  have  furnished 
labor  or  material  in  the  prosecution  of  the 
work,  we  think  it  would  be  givius  too  narrctw  a 
constroction  to  its  terms  to  limit  its  beneSts 
to  those  only  who  supply  such  labor  or  materials 
directly  to  the  contractor.  The  obligation  is 
'to  make  full  payments  to  all  persons  supplying 
it  with  labor  or  materials  in  the  prosecution 
of  the  work  provided  foi  in  said  contract'  This 
langoage,  read  In  the  light  of  the  statute,  looks 
to  the  protection  of  those  who  supply  the  labor 
or  materials  provided  for  in  the  contract,  and 
not  to  the  particular  contract  or  engagement 
under  which  the  labor  or  materials  were  sup- 
plied." 

See  iTeeman  v.  Berkcy,  45  Minn.  438,  48 
N.  W.  194;  Kaufinann  v.  Cooper,  48  Neb. 
644,  65  N.  W.  796.  The  payment  for  the 
labor  and  materials  In  controversy  conies 
clearly  within  the  undertaking  of  F.  S.  Hal- 
lock  and  his  surety.  While  the  bond  Is  not 
in  the  exact  language  of  the  statute  it  is  to 
the  same  purport  and  must  be  constmed  In 
the  light  of  the  act 

While  nil  the  findings  of  the  lower  court 
were  not  necessary  to  the  determination  of  the 
case,  the  Judgment  of  that  court  was  right 
and  It  Is  affirmed. 

McBRIDE.  a  J.,  and  MOORG  and  Mc- 
CAMANT.  JX,  concur. 


WIGTON  V.  WIGTON.    (No.  8885.) 
(Supreme  Court  of  Colorado.    Novi  6.  1917. 
Rehearing  Dmied  Dec.  4,  1917.) 

1.  APFBAL  A2TD  ESBOft  «SS>870— AFFBAI.  noU 
OOCSTT    TO    DiSTBIOT   COUBT  —  SxATDTOat 

Fee. 

Under  Rev.  St  1906,  |  1638,  as  to  apneal 
from  county  to  district  court,  the  proper  filing 
ot  the  transcript  and  appeal  h<ma  and  entry 
of  cause  upon  docket  within  tan  days,  together 
with  the  giving  of  credit  by  the  derk  of  the  dis- 
trict court  for  the  required  fee,  was  a  sufficient 
compliance,  although  the  fee  was  not  paid  with- 
in 30  days,  the  statote  not  being  mandatory,  re- 
quiring the  clerk  to  collect  the  costs  in  advance 
in  view  of  section  2528,  providing  that  "clerks 
of  courts  of  record  may  require  in  advance  on 
account  of  then-  fees  a  deposit  of  $6  and  no 
more  at  any  one  time  nor  until  tiie  former  de- 
posit has  been  exhausted.'* 

2.  REPLsviif  ^l07-^tn>a]inrr— FoixowiHO 

VSBDlfiT. 

In  replevin  where  a  verdict  was  for  nossea- 
sion  with  finding  of  value  of  $1,000,  jaagment 
for  recovery  of  11,060  and  costs  waa  KToneeos, 
as  the  judgni«Dt  sfaould  have  foUowed  the  ver- 


dict for  possession  and  for  the  value  of  the 
property  in  the  event  only  that  recovery  of  the 
Bpeciflc  property  could  not  be  had. 

En,  Banc.  Error  to  District  Court  Pueblo 
County;  0.  S-  Essex,  Judge. 

Action  in  the  county  court  by  Hattie  Wfe- 
ton  against  W.  I.  Wlgton.  From  the  Judg- 
ment of  the  county  court  for  plaintiff,  de- 
fendant appealed  to  the  district  court,  and 
from  the  decision  there  rendered  brings  er- 
ror. Reversed  and  remanded. 

John  H.  VoOTtaeea,  of  PueUo,  for  plaintiff 
in  error.  E.  O.  Flilegar,  of  Pneblo,  for  de- 
fendant la  error. 

SCOTT,  J.  This  iB  an  action  in  teptevln 
hy  the  defemlant  in  error  against  the  plain- 
tUE  In  error  to  recover  poasession  of  two  cer- 
tain account  books  described  In  the  com- 
plaint as  follows: 

"One  daybook,  containing  the  entries  ot  loans 
made  and  the  amounts  thereof  and  the  parties 
to  whom  made  by  the  plaintiff  from  about  De- 
cember 1,  1914,  to  about  April  20,  1916,  which 
said  book  is  of  the  value  of  $500. 

"One  ledger,  containing  the  names  of  parties 
to  whom  plaintiff  has  made  loans,  the  amounts 
thereof,  and  the  payment  made  thereon,  which 
book  contains  tin  aeoount  of  the  transactionB  of 
plahitiff  the  past  five  or  rix  years  to  the  Dreaoit 
date,  which  book  is  of  tlie  value  of  fOOa" 

Verdict  and  Judgment  for  plaintiff  below. 

The  first  imesUoD  for  oonslderatioo,  upou 
cross-error.  Is  the  acdmi  <tf  the  trial  court 
in  overruling  the  motion  of  defendant  below 
to  remand  to  the  county  court  the  transcript 
and  all  papers  in  the  cause,  for  procedure  as 
though  no  appeal  had  been  taken,  for  the 
reason  that  the  appellant  has  failed  to  dock- 
et his  appeal  a»  required  by  law.  Section 
1638,  Rev.  SUt  1906. 

The  action  was  Instituted  in  the  county 
court,  and  verdict  and  Judgment  there  ren- 
dered In  favor  of  tlie  plaintiff,  and  from 
which  Judgment  the  defendant  appealed  to  the 
district  court  Judgment  was  rendered  In 
the  county  court  on  the  8tb  day  of  July,  1915. 
Transcript  and  appeal  bond  were  properly 
filed  with  and  the  bond  approved  hy  the 
clerk  of  the  district  court  on  the  16th  day  of 
July,  191S,  and  on  the  same  day  the  cause 
was  entered  upon  the  docket  of  that  court. 
The  docket  fee  was  not  actually  paid  to  the 
clerk  of  the  district  court  until  the  30th  day 
of  August,  19X5. 

It  will  be  seen  that  the  cause  was  properly 
filed  and  docketed  within  the  10  days  re- 
quired by  statute.  The  sole  ground  for  the 
motion  Is  that  the  docket  fee  was  not  paid 
within  80  days.  Upon  this  point  the  deputy 
clerk  of  the  district  court  testified  as  follows: 

"About  July  10th  or  12th  Judge  Toorhees 
came  into  the  office  and  said  there  would  be  a 
case  appealed  from  the  ooasty  court,  and  said  I 
should  docket  it  and  hill  on  nim  for  it  Judge 
Toorhees  has  an  account,  and  we  docketed  the 
case  and  put  it  in  his  account  We  docketed 
the  case  at  once  when  transcript  came  up.  We 
send  out  bills  the  Ist  of  each  month.  I  do  not 
know  whether  this  bill  was  sent  out  or  not  as 
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I  was  &wBy  on  mj  vacation.  Tb»  record  shows 
docket  tet  i»aid  Angutt  30.  1915.  Q.  I  wiU 
a«k  Tou,  uDon  tha  statement  I  made  to  you,  did 
you  eztena  to  tae,  aa  attorney,  credit  for  the 
docket  fee  In  this  case?  A.  I  did." 

[1]  Tbe  question' to  tw  determiued  la:  Was 
this  ■  raffldent  compliance  with, the  itatitte 
aa  to  the  paymmt  ot  the  docket  fee  as  to 
Jostl^  tbe  district  conrt  In  retaining  Juris- 
diction of  the  cause?  Tbe  precise  questloD 
seems  not  to  have  hem  determined  by  this 
court  nor  tfs  tbe  Court  of  Appeals. 

In  title  consideration  of  the  qnestitm  we 
bear  tat  mind  that  statutes  glTlns  the  right 
of  aE^ieal  are  Uberally  construed  In  fur* 
ttieraDOe  of  Justice,  and  tbat  such  interpreta- 
tion aa  will  work  a  forfeiture  of  tbe  rlg^t  is 
not  favored.  In  Chllders  r.  Baird,  08  Colo. 
:te2,  148  Fa&  854,  we  declared  the  principal 
that,  where  the  parties  act  la  good  faith 
and  wltli  reasonable  promptness,  the  courts 
deal  with  ttiem  liberally,  and  that  courts 
are  reluctant  to  permit  an  appeal  to  fall 
where  there  has  been  no  culpable  fault,  al- 
though there  may  have  been  s(nne  errors  or 
irregularities. 

Goonsd  for  defendant  Id  error  rely  chiefly 
on  Tiemey  r.  Campbell,  7  CoAo.  App.  299,  44 
Pac.  948,  and  Thomas  t.  Seattle,  42  Colo. 
2S5,  9S  Pbc.  1093.  It  is  clear  that  the  lan- 
guage In  the  flrst  of  ttteae  cases  oonr^s  the 
impression  that  tite  deposit  of  the  fee  Is  a 
part  of  the  statutory  process  of  appeal,  and 
that  a  Callnre  or  neglect  to  make  such  de- 
posit d^nlves  the  district  court  of  Jurisdic- 
tion of  the  cause.  It  is  Just  as  clear  that  It 
was  not  neceasaiy  to  so  determine  in  that 
case. 

The  language  relied  on  in  Tlemey  r.  Camp- 
bell, supra,  is  as  follows: 

"The  taking  and  manner  of  perfecting  appeals 
is  reenlated  by  statute,  a  strict  compKance  with 
which  is  requisite.  Otherwise  no  appeal  is  tak- 
en. While  the  proceedings  in  the  county  court 
by  the  61ing  of  the  bond,  etc.,  were  sufficient  to 
divest  that  court  of  jurisdiction,  to  perfect  the 
appeal  aad  emfer  jurisdiction  on  the  appellate 
court  required  the  payment  of  tbe  docket  fee 
and  the  docketing  of  the  case.  Unless  docket 
fee  was  paid  and  the  cose  [was]  docketed  with- 
in 80  days,  no  appeal  was  perf^ed  and  no  jn- 
risdietion  conferred  upon  the  district  court,  and 
it  became  the  duty  of  the  clerk  to  transmit  the 
i>aper8  to  tbe  coun^  court  from  which  they 
came." 

But  in  that  case  not  only  was  the  docket 
fee  not  paid,  but  the  case  was  not  docketed, 
and  while  it  was  not  so  stated  in  the  opinion, 
It  may  be  well  assumed  that  the  case  was 
not  docketed,  for  the  reason  that  the  docket 
fee  was  not  paid,  which  was  clearly  within 
the  right  of  the  clerk  to  refuse  under  the 
sti^ute. 

Ta  Thomas  r.  Beattie,  supra,  it  appears 
that  more  than  30  days  had  elapsed  after  the 
papers  were  lodged  In  the  district  court  be- 
fore the  appellant  paid  his  docket  fee,  and, 
as  in  Tiemey  v.  Campbell,  it  does  not  appear 
that  the  case  was  docketed  by  the  clerk, 
which  may  have  been  for  the  same  reason  as 
we  have  suggested  In  the  latter  casa  Then, 


under  the  facts  in  botb  cases  relied  on  there 
was  a  failure  to  docket,  coupled  with  a  fail- 
ure to  pay  the  docket  fee.  In  neither  case 
was  there  any  pretense  of  waiver  or  other 
reason  or  excuse  for  not  tenderli^  or  pay- 
ing the  fee,  and  it  was  only  upon  such  pay- 
ment the  appellant  was  entitled  as  a  matter 
of  right  to  have  his  appeal  docketed. 

In  People  v.  District  Court,  38  Ocio.  410, 
80  Pac.  1069,  it  was  held  that,  where  the  ap* 
pellant  had  complied  with  the  requlr»ieids 
of  the  statute  within  the  prescribed  time,  the 
failure  of  the  clerk  to  formally  enter  it  on 
the  docket  could  not  defeat  the  appeal,  and 
this  notwithstanding  the  spectSc  language  of 
tbe  statute  "that  in  case  the  case  is  not 
docketed  tbe  case  may  be  remitted,"  eta.  Tbe 
court  adopted  the  common  sense  view  that, 
when  the  appellant  had  done  all  that  the  law 
required  of  blm,  It  was  sufficient.  But  the 
important  declaration  in  that  case  was  the 
repudiation  of  the  statement  In  Tlemey  v. 
Campbell  that  the  payment  of  the  fee  and 
the  docketing  of  the  case  was  Jurisdictional, 
but  holding  to  the  contrary,  tbat  this  per- 
tained to  procedure  and  was  In  the  nature 
of  a  penalty.  It  was  there  said: 

"In  Tiem^  v.  Campbell,  supra,  the  appellant 
did  not  pay  the  dodiet  fee,  or  deposit  the  amount 
required  by  the  rules  of  the  district  court,  until 
more  than  30  days  had  elapsed  after  the  appml 
was  lodged  with  the  clerk  of  the  district  court 
For  that  reason  alone  the  court  held  that  in  re- 
turning the  papers  to  the  county  court  the 
clerk  was  right  In  tbe  course  of  the  opinion  the 
court  remarked  that  unless  the  docket  fee  was 
paid  and  the  case  dodceted  within  80  days,  no 
appeal  was  perfected,  and  no  jurisdiction  con- 
ferred upon  uie  district  court  That  observation 
was  dictum:  for  it  was  not  necessary  to  tbe 
decision  of  uie  case,  and  would  not  be  a  prece- 
dent in  that  or  any  other  court,  in  a  case  where 
it  became  necessary  to  determine  when  an  ap- 
peal is  perfected.  There  Is  strong  ground  for 
holding,  in  accordance  with  many  anthorlties,  to 
which,  as  at  present  advised,  we  are  Inclined, 
that,  under  a  statute  like  this,  tbe  jurisdiction 
of  the  appellate  court  attaches,  and  tbe  appeal 
is  perfected,  when  the  appeal  bond  Is  filed  and 
approved  In  the  lower  court  and  the  prescribed 
papers  are  lodged  tn  tiie  reviewing  court  and 
tbat  failure  of  appellant  to  follow  up  hia  appeal, 
as  tbe  statote  requires,  pertains  to  procedure, 
and  Is  visited  with  the  prescribed  penalty.  The 
formal  docketing  of  the  cause,  It  has  been  held, 
is  not  a  condition  precedent  to  vesting  of  Juris- 
diction, nor  does  a  failure,  in  tbat  respect,  di- 
vest jurisdiction  of  the  appellate  court" 

The  statute  is  not  mandatory  In  requiring 
tlie  clerk  of  the  court  Co  collect  coste  in  ad- 
vance, and  It  appears  that  tbe  weight  of  au- 
thority ts  to  tbe  effect  tbat  he  may  waive 
such  collection.  The  statute  applicable  bere 
reads: 

"Oerks  of  courts  of  record  may  require  in 
advance,  on  account  of  their  fees,  a  deposit  of 
five  dollars,  and  no  more  at  any  one  time,  nor 
until  the  former  deport  has  been  exhausted." 
Rev.  Stat  1008,  S  2528. 

The  language  "may  require  In  advance,  on 
account  of  their  fees,  a  deposit  of  five  dol- 
lars," seems  to  be  permissive  only,  and  not 
mandatory.  Plainly  the  sum  is  not  In  pay- 
ment of  any  Q>edflc  fee,  but  Is  a  deposit  on 
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account  of  all  fees  In  the  case.  It  Is  a  general 
statute  and  applies  to  all  cases  alike,  and  to 
all  fees  In  all  courts  of  record.  We  have 
seen  from  Thomas  y.  Beattie,  'snpra,  that 
snch  paymrait  Is  not  jnilsdlctlonal,  bnt  la  to 
be  treated  as  penal  in  its  nature,  and  for 
suda  reason,  we  must  hold  that,  while  this 
deposit  may  be  required  as  a  condltlcm  pre- 
cedent, yet  Mich  paymeDt  may  be  walyed  by 
express  action  of  the  clerk  as  in  this  ease. 
The  clerk  kept  an  account  with  Judge  Voor- 
taees,  the  connsel  In  the  case,  and  upon  the 
filing  of  the  transcript  and  anproval  of  the 
baai  Charged  thla  f6e  to  the  account  of  coon- 
aei,  who  afterward  paid  It  This  made  tbe 
clerk  llaUe  aa  his  official  account  for  the 
fee,  and  was  a  snbatantial  compliance  with 
theatatute. 

In  Baldwin  t.  Liquor  Dealers'  A8a*ii.  162 
VUih.  708, 127  N.  W.  784,  it  was  held: 

"Toochiag  the  aeoond  (round  m««d.  we  tod 
from  the  affidavit  the  renter  that,  while  the 
$S  fee  was  not  in  fact  paid  within  the  time  lim- 
ited by  statute,  the  roister  cotisid»ed  it  aa 
paidj  gave  atdiotora  for  defendants  personal 
credit  for  the  same,  and  made  no  demand  there- 
for. The  money  waa  aotuaily  paid  on  June  13. 
1910.  These  facta  constitute  a  anffldent  com- 
pliance with  the  statute." 

And  in  Harrison  v.  Palo  Alto  County,  IW 
Iowa,  883,  73  N.  W.  872,  the  court  said: 

"AppeHee  further  contends  that  the  appeal  has 
not  been  perfected,  for  the  reason  that  tne  derk'a 
fees  have  not  beoi  paid  »  secoted.  It  appears, 
however,  that  the  clerk  expressly  waivea  this 
requirement.  It  is  argued,  however,  fliat  he  can- 
not make  such  waiver,  we  think  he  may.  But, 
whether  thia  ia  true  or  not.  the  appeal  should 
not  be  diamissed,  for  the  reason  that  the  clerk 
haa  performed  all  the  datles  required  of  faipi, 
and  has  certified  the  transcript  of  the  record 
to  this  court  Thla  is  sufficient" 

In  Peoide  r.  Qnlnn,  12  Colo.  473,  21  Fac. 
48^  the  oouit  aald: 

TThe  statutes  make  further  movision  for  the 
protection  of  court  and  other  oBicerB  by  permit- 
ting them  to  collect  their  lexal  fees  In  advance ; 
and  if  this  ri^t  is  not  insfated  npon  at  the  prop- 

time,  the  officer  must  be  nnderstood  to  oave 
waived  it  and  to  have  coni>ented  that  aneh  fees 
ahaU  abide  the  result  of  the  salt." 

To  the  same  effect  are  Short  v.  Cohen,  11 
Ga.  89;  I^er  t.  Jacksrai,  20  Ga.  773;  West 
T.  B^olds.  94  N.  C.  333.  The  court  did  not 
err  In  denying  the  motion  to  dismiss  the  ap- 
peaL 

[1]  But  the  judgment  mnst  be  reversed  for 
the  reason  that  it  la  not  a  judgment  on  the 
verdict,  and  not  one  that  may  be  rendered 
In  this  action. 

The  verdict  of  the  Jury  is  as  follows: 

"We,  the  jury,  find  the  issues  herein  joined 
for  the  plaintiff  and  against  the  defendant,  W. 
I.  Wigton,  and  that  afie  is  entitled  to  the  poa- 
aession  of  the  property  described  in  the  com- 
irfaint  We  find  the  value  of  the  property  taken 

tote  |i.ooa" 

33ils  Terdlct  was  for  pOEsesalon  <Hil7,  with 
a  ftndtng  aa  to  valae,  bnt  the  court  ernmeous- 
ly  rendered  judgment  as  follows: 


"lliat  plaintiff  do  have  and  reoovcr  <rf  and 
from  the  defwdant  the  aom  of  $1^000  and  eoata 
of  suit  end  that  execution  issue  thereCor." 

The  Terdlct  waa  primarily  for  pOBBouifm 
of  the  proi^erlar  In  suit  and  the  Judgsient 
should  have  fUlowed  the  verdict  In  that  re- 
iq>ect  and  for  the  value  ot  the  property  in 
the  event  only  that  recovery  of  the  cvedflc 
property  may  not  be  had. 

There  are  other  asa^nmatts  of  wror,  but 
the  record  Is  so  imperfect  as  relates  to  these 
that  intdiigent  euulderatiCHi  la  difficult  if 
not  imposatble,  and  it  may  te  that  a  new 
trial  will  obviate  the  necessity  thesetor. 

The  judgment  Is  revvsed,  and  the  cause 
remanded. 


mDUSTRIAL  COMMISSION  OP  BTAIX 
OF  COLORADO  et  al.  v.  ANDBBSON. 
<No.  9261.) 
(Supreme  Court  of  Odorado.  Dee.  8, 19174 
Mastkb  Ann  Ssbvant  «B»875<2>--0>iiPBi<aA- 
vioB  roa  IirjDaiBB— iMJUBixB  "Aaiauia  Our 

or  AHD  IN  COUBSK  OF  EUPLOTHKNT." 

One  employed  as  a  repairer  of  mnaical  in- 
itrumeuts  was  permitted,  but  not  obliged,  to  do 
work  at  home,  both  in  ami  out  of  WOTung  hours, 
and  on  the  morning  on  which  be  was  injured 
had  been  employed  In  his  own  shop  on  work 
taken  home  the  previona  evenine.  He  was  in- 
jured by  Blim>in«  on  the  ice,  wlme  going  to  take 
a  car  to  go  to  ms  em^oyera  store.  HM,  tluit 
he  waa  not  injured  in  the  coarse  of  bis  employ- 
ment, and  the  injury  did  not  arise  out  of  his 
coutract  of  employment  and  he  was  not  entitled 
to  compenaation  under  Workmen's  Ccunpenaa- 
tion  Act  (Laws  1915,  c.  179)  i  8,  providing  for 
compenaetiim  where  the  employi  at  the  time  ot 
the  acadent  is  performing  services  arising  out 
of  and  in  the  course  of  nis  employment 
where  the  injury  ia  proxiouitely  caused  by  acci- 
dent arisiag  out  ot  and  in  the  conzae  of  nis  em- 
ployment. 

En  Bana  Error  to  District  Court  Denver 
County ;  John  H.  Denison,  JudgOi 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Charles  Anderson  to  obtain 
compensation  for  personal  injuries,  opposed 
by  the  Bobert  D.  Sharp  Music  Company,  em- 
ployer, and  the  Hartford  Accident  &  In- 
demnity Company,  insurer.  A  determina- 
tion of  the  Industrial  Commission  denying 
compensation  was  reversed  by  the  district 
court  and  the  Commission,  the  employer,  and 
the  insurer  bring  error.  Reversed  and  re- 
manded, with  directitms. 

William  R.  Eaton,  of  Denver,  for  plaintiff 
in  error  Hartford  Accident  &  Indemnity  Oo. 
Leslie  B.  Habbard,^  Atty.  Gen.,  and  Walter 
E.  Scbwed,  of  Denver,  for  other  plaintiffs  in 
error.  Leroy  McWhinney,  of  Denver,  tcx  de- 
fendant in  error. 

BAILET,  J.  PlolntUb  In  error  bring  here 
for  review  a  judgment  of  the  district  court 
reversing  the  coucIusImis  of  the  Industrial 
Commission  of  the  State  of  Colorado,  where- 
in defuidant  in  error  was  found  not  entitled 
to  compensation  under  the  Workmen's  Com- 
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peBjsattcoi  Act,  In  this  opinion  tbe  parties 
vtll  Iw  designated  as  in  the  court  below. 

The  facts  as  dlscloeed  by  the  findings  of 
the  Commission  are  that  the  plalntltt,  a  man 
of  about  seventy-^i^t  years  of  age,  was  em- 
ployed by  Olie  Robert  D.  Sharp  Hnale  Com- 
pany as  a  repairer  of  musical  Instraments. 
He  worked  in  Doiver  at  the  shop  In  the 
store  of  his  employer,  down  town,  and  also 
had  a  work  room  at  his  home,  vthare  he  oc- 
<»irionalIy  took  Instruments  to  reptdr.  On 
the  morning  he  was  hurt  he  had  worthed  at 
his  home  before  breakfast,  after  irtikih  he 
went  out  iq>oa  the  street  to  take  the  car  for 
his  employM'8  store.  While  att^pting  to 
board  a  street  car,  a  passing  automobile 
caused  him  to  step  bade  quickly  toward  the 
sidewalk,  and  in  so  doing  he  slipped  on  the 
ice  and  fell,  resulting  in  the  injury  for  which 
compeneatlcm  la  sought  , 

It  appears  that  plaintiff  had  the  privi- 
lege of  taking  w<«k  home  with  him  from  the 
store,  but  that  this  was  not  reqnized  of  him. 
and  was  In  no  sense  one  of  the  conditions  of 
his  employment,  and  that  his  prescribed 
working  hours  were  from  eight  o'clock  in 
the  morning  uotlL  six  in  the  evening,  and 
that  the  acddent  occurred  between  these 
hours.  The  (jlalm  was  given  three  hearings 
before  the  Commission,  but  the  adverse  con- 
dosion  first  reacbed  was  not  modified  by 
subsequent  hearings.  PlalntlfF  was  dissatis- 
fied witJi  the  findlDgs,  and  instituted  action 
In  the  district  court  under  section  78  of  the 
Act.  The  district  court  reversed  the  conclu- 
sions of  the  Commission,  and  held,  upon  the 
facts,  that  the  plalntUf  was  entitled  to  com- 
pensation. It  is  this  alleged  improper  appli- 
cation of  the  law  to  the  facts  that  we  are 
called  upon  to  review. 

PlalntlfTs  tight  to  recover  depends  upon 
certain  conditions,  enumerated  In  Section  8, 
Chapter  179,  Session  Laws  1»15.  at  page  628: 

"Sec.  8.  The  right  to  the  compenBation  provid- 
ed for  in  this  act,  in  lien  of  any  other  liabil- 
ity whatsoever,  to  any  and  all  persons  whomso- 
ever, for  any  personal  injury  or  death  acciden- 
tally sustained  on  and  after  August  1, 1915,  shall 
obtain  in  all  cases  where  the  following  condi- 
tions concur:  I.  Where,  at  the  time  of  the  ac- 
cident, both  employer  and'  employee  are  subject 
to  the  provisions  of  this  act.  II,  Where,  at 
the  time  of  the  accident,  the  employee  is  per- 
forming services  arising  out  of  and  in  the 
course  of  his  employment.  III.  Where  the  in- 
jury ia  prorimately  caused  by  accident  arisins 
out  of  and  in  the  course  of  bis  employment,  and 
is  not  intentitmaliy  self-inflicted  m  intentitnially 
inflicted  by  anotlwr."  ^ 

TTnder  this  section  it  Is  necessary  that  both 
the  service  being  perforihed  and  tbe  injury 
sustained  shall  arise  out  of  and  In  the  course 
of  the  employment  The  intent  la  to  make 
the  industry  responsible  for  industrial  acci- 
dents only,  and  not  those  resulting  from  haz- 
ards common  to  all.  In  re  McCarthy  (Ohio) 
7  N.  a  C.  A.  417.  Ohio  Ind.  Com.  No.  69526; 
Wwden  T.  Commonwealth  Power  Company 
(Mich.)  4  K  C.  C.  A.  853 ;  Hopkins  v.  Mich. 
Sugar  Company,  184  Mich.  S7,  IfiO  N.  W.  32G> 
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U  B.  A.  1816A,  SIO;  BlUp  t.  Blair,  182  Mich. 
20;  148  N.  W,  .2i3,  7  N.  C.  a  A.  414. 

Ia  dlscusaing  the  natnie  oi  the  relief 
granted  by'  workmen's  compmsatlon  acts, 
the  Ma88a<^usetts  court  in  In  re  Madden,  222 
Mass.  at  page  494,  lU  N.  E.  at  page  382,  U 
R.  A.  1916D.  at  paf^  1004,  said: 

"The  act  is  not  a  substitute  for  disability  or 
old  age  peasions.  It  cannot  be  strained  to  in- 
clude that  kind  of  relief.  Its  ultimate  purpose 
simply  is  to  treat  the  cost  of  personal  injuries 
incideutal  to  the  empioynwnt  as  a  part  of  the 
cost  of  the  business.  It  does  not  afford  compen- 
sation for  injuries  or  misfortunes  which  mere- 
ly are  contemporaneous  or  coincident  with  the 
employment,  or  collateral  to  It  *  *  *  The 
relief  is  so  new  that  the  tendmcy  may  be  to  en- 
quire only  as  to  the  employment  and  the  injury, 
end  to  assume  that  these  two  factors  consdtate 
grounds  for  compensation.  But  the  essential 
connecting  link  of  direct  causal  connectlou  be* 
tween  the  personal  injury  and  the  employment 
must  be  established  before  the  act  becomes  oper- 
ative. The  pexsonal  injury  must  be  the  result 
of  the  emidoyment,  and  flow  from  it  as  the  in- 
ducing proxhnate  cause.  The  rational  mind 
must  he  able  to  trace  the  resultaat  personal  in- 
jury to  a  proximate  cause  set  in  motion  by  the 
employment,  and  not  by  some  other  agency,  or 
there  can  be  no  recovery.  In  passing  upon  this 
question,  an  hnmsnitarian  emotion  oui^t  not 
to  take  the  place  of  sound  judgment  in  the 
weigitins  of  evidence.  The  direct  connection  be- 
tween the  personal  injury  as  a  result  and  the 
employment  as  its  proximate  cause  must  be 
proved  by  facts  before  the  right  to  compensation 
springs  into  beln^" 

The  same  court  construes  the  terms  "aris- 
ing out  of  and  "in  the  course  of  the  em- 
ploymrat  In  Be  McNtcol  et  al.,  21S  Mass. 
497,  102  N.  B.  697,  U  R.  A.  19ieA,  306,  in 
the  following  language:  , 

"  *  *  *  In  order  that  compensation  may  be 
due,  the  injury  must  both  arise  out  of  and  also 
be  received  in  the  course  of  the  employmeat. 
Neither  alone  Is  enough.  It  is  not  easy  nor 
necessary  to  the  determinatiim  of  the  case  at 
bar  to  give  a  comprdiensivs  definition  of  these 
words  which  shall  accurately  Include  all  cases 
embraced  within  the  act  end  with  precision  ex- 
clude those  outside  its  terms.  It  is  sufficient 
to  lay  that  an  injury  Is  received  'in  the  course 
of  the  employoKDt  when  it  comes  while  the 
workman  is  doing  the  duty  which  he  is  employetl 
to  iKrform.  It  ^arises  out  of  the  employment 
when  there  is  apparent  to  the  raticmal  mind 
upon  eonrideration  of  all  the  circumstances,  a 
causal  connection  between  the  conditions  under 
which  the  work  Is  required  to  be  performed  snd 
the  resulting  injury.  Under  this  test  if  the  In- 
juiT  can  be  seen  to  have  followed  as  a  natural 
mcideot  of  the  work,  and  to  have  been  contem- 
plated by  a  reasonable  person  familiar  with  tbc 
whole  situation  as  a  result  of  the  exposure  occa- 
sioned by  the  nature  of  the  employment  then 
it  arises  'out  of  the  employment  But  it  ex- 
cludes an  injury  which  cannot  fairly  be  traced 
to  the  employment  sa  a  contributing  proximate 
cause,  and  which  comes  from  a  hazard  to  which 
the  workman  would  bave  been  equally  ex[K)sed 
apart  from  the  employment.  The  causative 
danger  must  be  peculiar  to  the  work,  and  not 
common  to  the  neighborhood.  It  must  be  inci- 
dents! to  the  character  of  the  business,  and  not 
independent  of  the  relation  of  master  and  serv- 
ant. '  It  need  not  have  been  foreseen  or  ex- 
pected, but  after  the  event  It  must  apiwar  to 
have  had  its  origin  in  a  risk  connected  with  the 
employment,  and  to  bave  flowed  from  that  source 
as  a  rational  consequence." 
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In  UiIb  case  tbe  Injaxr  was  received  wMle 
the  employee  was  on  bis  way  from  bis 
SuHoe  to  bis  regular  place  of  employment  It 
Is  true  be  was  permitted  to  do  some  work  at 
home,  both  In  and  out  of  working  hours,  and 
that  on  the  morning  he  was  Injured  be  had 
been  employed  In  hto  own  sbop  <n  work  he 
had  'taken  borne  on  the  previous  evvnliig.  It 
is  diown,  however,  tliat  be  was  not  obliged 
to  do  any  work  at  home.  He  sa^s  be  did  as 
he  pleased  about  that;  a  work  toom  was 
provided  at  the  store  and  whw  be  wwked 
at  home  it  was  of  bis  "own  fVee  will  and 
accord."  Clearly,  then,  the  trip  from  bis 
home  worksbcy}  to  the  (me  at  the  store  was 
neither  Incident  to,  or  aftaaaard  of,  bis  em- 
ployment ' 

Tbe  rule  that  compensation  must  be  denied 
vrbMi  the  Injury  occurs  away  from  tbe  em- 
ployer's premises  fnun  causes  whidi  are 
eommon  hazards,  and  title  onployee  Is  not  hir- 
ed to  work  i  continually  upon  tbe  streets  as 
part  of  tbe  contract  of  hla  employment  is 
stated  in  L,  R.  A.  1916A,  in  an  annotation  at 
page  314: 

Is  a  general  role  laid  down  by  the  great 
majority  of  the  cases  that  an  injury  cannot  be 
said  to  arise  out  of  the  employment  of  tbe  in- 
tared  workman  where  it  occurs  upon  a  street 
from  causes  to  whidi  all  other  persons  upon 
tbe  street  are  likewise  exposed,  niut,  oompen- 
sation  has  been  denied  in  tbe  following  cases, 
where  tbe  injury  oocurred  in  the  manner  indl- 
cated:  Rodger  v.  Paisley  School  Bd.  (1912) 
S.  C.  684.  (iai2)  W.  0.  Rep.  157,  49  Scot.  L. 
R.  413.  5  B.  W.  0.  C.  647lKhooi  janitor  tak- 
ing message  from  one  head  master  to  another, 
overcome  by  beat  while  on  tlie  street) ;  Symosds 
T.  King  (1915)  8  B.  W.  C.  O.  (Eng.)  189  (paint- 
er's laborer  obliged  to  cross  street  to  obtain  some 
paint,  knocked  down  by  a  tram  car);  Sheldon 
V.  Needham  (1914)  30  Times  L.  R.  (Eng.)  690, 
58  Sol.  Jo.  662,  137  L.  T.  Jo.  212  (1914)  W. 
C.  &  I&B.  Rap.  274,  111  U  T.  N.  S.  iw,  7 
B.  W.  C.  C.  471  (cbarffomon  sent  to  post  a 
letter  fell  and  broke  her  leg  on  the  street) ; 
Green  v.  Shaw  (1912)  2  I.  K.  480,  (1912)  W. 
C  Sep.  2&  46  Ir.  Law  Times,  18,  5  B.  W. 
<X  C.  573  (workman  obliged  to  go  but  onoe  or 
twice  a  day  over  a  ouiet  country  road,  injured 
while   riding  his  bicycle) ;    Slide  v.  Taylor 

g»15)  W.  C.  &  Ins.  Hep.  (Eng.)  53,  8  B.  W. 
,  C.  65  (manager  of  branch  store,  who  was 
compelled  to  go  to  another  branch  store  once  a 
week,  slipped  off  Ua  bicycle  and  injured  him- 
self) ;  Hopkins  v.  Michigan  Sugar  Co.  (employee 
of  si^r  ctKnpany  employed  to  inspect  plants  in 
different  places,  who,  after  returning  to  his  own 
city  slipped  while  running  to  get  a  street  car 
to  return  to  bis  home) ;  [Hopkins  v.  Mich.  Sugar 
Co.,  184  Mich.  871  150  N.  W.  325  [L.  B.  A. 
1916A,  310}:  Newman  v.  Newman  (1915)  169 
App.  Div.  745,  155  N.  Y.  Supp.  665  (employee 
in  meat  market  injured  while  oa  street,  deliver- 
ing meat  on  foot) ;  De  Voe  v.  New  York  State 
By.  Co.  (1015)  169  App.  Div.  472,  155  N.  Y. 
Supp.  12  (motorman,  having  closed  bia  day's 
work,  slipped  on  the  street  while  going  to  have 
his  watch  tested)." 

In  Hopkins  v.  Michigan  Sagar  Co.,  184 
Mich.  87.  150  N.  W.  325,  L.  R.  A.  1916A,  310, 
snpra,  the  clalmnnt  twas  a  general  en^neer 
employed  to  Inspect  sugar  factories  la  dif- 
ferent dtles.  He  slipped  on  the  Ice  and  fell 
while  attempting  to  catch  a  ■  street  car  to 
return  to  his  borne,  after  finishing  an  in- 


spection trip.  In  diseuffling  whether  tbe  ae* 
ctdent  arose  out  of  land  In  tbe  course  of  bis 
employment  the  court  said: 

"The  qaestion  of  whether  deceased  Was  in 
any  sense  within  the  ambit  of  his  enployment 
at  the  time  and  place  of  tbe  aetsident  Is  a  serious 
one;  but  conceding  that  the  .injury  befell 
him  in  the  oontse  of  his  employment,  can  it  be 
fairly  traced  to  bis  employment  aa  a  contribHt- 
Ing,  proximate  cause,  or  did  it  come  from  a 
hazard  to  which  he,  in  common  with  others, 
would  have  been  equally  exposed  apart  from 
his  emptoyment?  No  direct  carnal  telatktn  is 
claimed  in  the  partioular  that  the  native  of  the 
business  of  manufacturing  sugar  in  itself  ex- 
poses its  employees  to  unusual  risks  or  danger 
of  accidents  of  this  nature." 

After  discussing  the  fact  that  deceased  was 
protected  under  the  act  against  the  extra 
hazards  to  which,  he  was  exposed  in  travel 
under  his  contract  of  employment  the  court 
continued: 

"At  the  time  of  bis  accident  he  was  passing 
on  foot  along  a  familiar  highway,  upon  which 
was  ice,  and  snow— a  natural  condition  of  lirat 
■flsBBM  ot  tlie  yMU!~-inTOlving  an  increased  risk 
and  added  danger  of  falling,  oommon  to  all,  and 
known  to  all.  •  *  •  While  it  is  indicated  by 
the  record  that  he  desired  to  take  a  street  car 
and  was  walking  or  running  toward  one  for 
that  pnrpoae,  to  aasart  that  bs  was  iaiurcd  in  at- 
tempting  to  take  or  board  a  car  would  be  a 
misleading  overstatement.  •  ♦  •  The  Board 
fotmd  that  'be  started  from  the  sidewalk  toward 
the  car  with  tho  intention  of  boarding  the  same.* 

*  *  *  Slipping  upon  snow-covered  ice  an<l 
falling  while  walking,  or  running,  is  not  even 
what  is  known  as  peculiarly  a  'street  risk' : 
neither  is  it  a  recogDued  extra  hasard  of  travel 
or  particularly  inddeatal  to  tbe  employment  of 
those  who  are  called  upon  to  make  journeys  be- 
tween towns  on  business  missions.  These  dis- 
tinctions are  recognised  and  the  rule  correctly 
stated  in  an  opinion  by  MIdiigan  Industrial  Ac- 
cident Board,  filed  in  worden  v.  Commonwealth 
Power  Co.,  20  Det.  Leg.  News.  No.  39  (De- 
cember 27,  1913)  as  follows:  'It  moat  also  ap- 
pear that  the  injury  arose  out  of  the  employ- 
ment and  was  a  nsk  reasonably  incident  to 
smih  employment  ss  dtotingnlshed  from  risks  to 
which  the  general  public  w  enrased.  To  illiM- 
trate  *  *  *  It  may  be  fairlv  said  that  one 
of  tbe  most  common  risks  to  which  the  general 
pnbUc  is  exposed  Is  that  of  slipping  and  falling 
upon  ice.  This  risk  Is  eneenintered  by  peofde 
generally jlrrespectiTe  of  employment.   *   •   •  ' 

*  *  *  This  nnf ortnnate  accident  resulted  from 
a  risk  common  to  all,  and  which  arose  from  no 
special  exposure  to  dangers  of  tbe  road  from 
travel  and  traffic  upon  it;  it  waa  not  a  hasard 
peculiarly  incidental  to  or  connected  with  de- 
ceased's enu>toyment  and  therefore  is  not  shown 
to  have  a  causal  connection  with  it  or  to  have 
arisen  ont  of  It" 

By  the  great  weight  of  authority  it  ap- 
pears, In  the  absence  of  special  circumstances 
bringing  the  accident  within  the  scope  of  the 
employment,  that  no  compensation  Is  recover- 
able by  a  workman  who  Is  Injured  while  on 
his  way  to  or  from  his  work.  Note,  Jj.  R.  A. 
.1916A,  331.  In  Do  Cooatantln  v.  Public  Serv- 
ice Commission,  76  W.  Va.  82,  83  B.  E.  88,  U 
R.  A.  1916A,  329,  the  rule  is  laM  down  as 
follows: 

"If  the  place  at  which  the  injury  occurred  is 
brought  within  the  contract  of  employment,  by 
the  requirement  of  its  use  by  the  onployee,  so' 
that  he  has  no  discretion  or  choice  as  to  his 
mode  or  nuumer  of  onsing  to  wwk,  sa<h  place 
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and  its  aw  Meni  kgieaUr  to  become  dements 
or  tBctore  in  the  employmMit.  and  tbe  injuiy 
thiia  ariae*  oat  of  die  employnient  and  is  in- 
enrred  in  the  oonne  thereof!  But,  on  the  eoab- 
ferary.  If  die  employee,  at  the  time  at  th«  injury, 
has  gone  bvjcm  the  premises  of  tbe  employer, 
or  lias  not  readted  tnem,  ai^  has  chosen  his 
own  place  or  mode  of  tzavd,  the  injury  does  not 
arise  oat  ot  his  emptonnent,  nor  Is  it  within 
the  soope  thereof." 

From  tbe  undisputed  facta  in  this  case 
it  la  pliUn  that  claimant  was  not  in  any  aense 
obUflBd  to  vaA  at  bla  borne  at  any  time, 
or  at  alL  Am  matter  ot  fact  be  waa  not 
working  anywhere  when  the  accident  oc- 
curred, but  was  on  bla  way  to  his  employer's 
^op  to  begin  woriE.  Upon  principle  and  au- 
thority it  mast  be  held  that  a  repairer  of 
musical  inatraments  who  slips  on  the  Ice  and 
la  injored  while  gt^ng  to  bla  work,  cannot  be 
btild  to  be  Injured  In  tbe  course  of  bla  em- 
ployment, nor  does  the  Injury  arlae  out  of  his 
ctmtract  of  empltqrmei^  Upmi  ftcts  like 
these  here  disclosed,  or  analogous  to  them, 
no  case  can  be  found  where  the  Woriunen's 
Compensation  Act  has  beoi  hdid  to  apply. 

Hie  lodgment  Is  therefbre  reversed,  and 
the  cause  remanded  with  directions  to  affirm 
the  condnsiona  and  Judgment  of  the  Indus- 
trial Commission. 

Judgment  reversed,  and  cause  remanded 
wIHi  dlntctluuSi 


HAGGIN  et  aL  V.  INTERNATIONAL  TRUST 
OO.  etaL  (No.  9013.) 
(Sopreme  Court  of  Colorado.  Dec.  S,  1917.) 

1.  ConmR  Law  «bb11— (Xpuatiox  aso  Sf- 
nor. 

The  principles  of  the  commoo  law  as  it  exist- 
ed prior  to  tbe  fourth  year  of  James  I,  so  far  as 
aMMicaUe,  are  In  force  in  C<^orado,  and  chari- 
tajSle  naea  are  to  be  enforced  In  aooordanee  there- 
with, 

2.  CHABirm  SSATOTOBT  PBOVIBIONB— 
BirOLISH  STATUTSa. 

The  statute  of  43  Blisabeth,  e.  4,  so  far  as  it 
recognises  or  indicates  what  are  diariuUe  uses 
and  gives  validity  to  sifta  for  such  nses,  is  in 
force  in  Colorado  as  part  of  tbe  common  law; 
but  the  details  of  the  statute  and  the  remedies 
therein  provided  are  inapplicable  and  are  not  in 
force. 

3.  Ohabities  ^=»43— JuDioiAi.  SnwavisioiT. 

Courts  have  original,  inherent  jurisdiction 
over  charitable  gifts  and  trusts. 

4.  Pkbfetuitixs  «»8(1)  —  AppooATioif  or 

BULI  TO  OnABITABLE  BEQ-UEffTS. 

A  bequest  or  devise  to  charity  is  not  affected 
by  the  law  appUcehle  to  perpetuities  <w  the  ac- 
comulatiwt  of  income. 

0.  CHAKITIKS  «=s>31— liXBBEAL  OOirSTBCOTIOlV. 

A  beqneat  or  devise  to  diarity  is  to  be  given 
tbe  most  liberal  construction,  to  the  end  ttiat 
tba  wishes  of  tbe  donor  may  be  enforced. 
01  OHABTrns  «»18  --  Tauditt  or  Ohabita- 
BU  Bbquksi^Necbssitt  or  Tbubtek. 

A  devMe  to  charity  is  not  rendered  invalid 
foocaose  trustees  are  not  named,  nor  because  a 
trustee  Incapable  of  taking  it  Is  named. 
7.  CHABmxB  ^20<5)— Oapacitt  or  Tbubtkb 
— Mtthicipal  Cobfobations. 

Municipal  corporations  may  take  and  hold 
property  in  tmst  for  charitable  uses  within  the 
scope  of  dielr  powera  and  dutlea. 


8.  OHABXTIXS  —  VATIDITT  or  CHABttA- 

BLE  BbQTJEST^NKOESBITT  Or  TRUSTEE. 

If  a  charitable  trust  is  repugnant  to  or  in- 
consistent with  the  proper  purposes  tor  whloh 
a  municipal  corporabtm  was  created,  tfaou^^  tbe 
coriK>ration  may  not  be  compelled  to  execute  It. 
the  naming  of  such  corporation  as  trustee  wUI 
not  make  tbe  trust  Itsw  void. 

9.  Wnxa  TuMO  OosarBpoTioH— Ihtbiit  or 
Testatob. 

Tbe  paramount  rule  in  tbe  construction  of 
wills  is  to  bare  due  regard  to  the  directions  ot  the 
will,  and  the  true  intent  and  meaning  at  the  tes- 
tator derived  primarily  from  tbe  langaage  of 
tbe  wilL  and  if  this  is  not  contrary  to  positive 
rule  of  law,  or  opposed  to  sound  public  policy, 
the  will  must  be  giren  tbe  effect  its  language  im- 
poses. 

10.  CHABmss  ^14  —  PuBPOBES  or  Oirr  — 
Bbbotion  or  Mbmobial. 

\A  testator  devised  and  bequeathed  bis  residu- 
ary estate  to  bis  executor  to  be  devoted  to  the 
oonstenctlott  of  an  ornamental  gate  or  arch  of 
stone  at  some  entrance  to  or  at  some  sultaUe 
part  ta  the  Civic  Center  of  tbe  city  of  Denver 
with  some  suitable  and  simple  inscription  there- 
on, OS  a  memorial  to  bis  wife  and  himself.  TbS 
Civic  Center  was  a  portion  of  the  city's  pabUe 
grounds  partaking  of  the  nature  of  a  park  de- 
signed for  public  comfort  and  convenience,  and 
among  other  things  to  promote  civic  beauty  and 
civic  pride,  with  present  and  proposed  ornamen- 
tation by  means  of  mMtuments,  fountains,  and 
otherwise.  Held,  that  the  will  created  a  valid 
charitable  trust,  as  the  gate  or  arch  was  intend- 
ed to  be  a  suitable  and  appropriate  ornamental 
part  of  the  Civic  Center  itself,  and  not  a  memo- 
rial to  a  private  indlvldaal  exploiting  hia  acts  or 
deeds. 

11.  ChABITIBS  «a21(l)— VAXJOnT— NBCKSBTrr 

or  Benefioiabt. 
Const  ait.  20,  f  1,  authorises  the  dt?  and 
county  of  Denver  to  reertve  beQueats  and  gUta  in 
trust  for  putdle,  charitable,  or  other  purposes, 
and  do  all  things  necessary  to  carry  out  the  par- 
poses  thereof.  Denver  Charter,  i  102,  provues 
that  property  may  be  bequeathed  or  devised  to 
tbe  cit7  and  county  for  the  purpose  of  improve- 
ment and  ornamentation  of  any  park,  etc.  Held, 
that  such  devise  and  bequest  was  not  invalid  for 
want  of  a  beneficiary  with  power  to  enforce  the 
trust,  as  the  city  and  county  is  exprefflly  aatiior- 
ised  to  accept  the  legal  title  to  such  gifts,  and 
ma;  take  tbe  equitable  title  as  cestui  que  trust, 
ana  was  sadi  by  necessary  implication  under 
the  will. 

12.  CBABITIEa  ^>23~-yAUDITr— BXECUTIOir 

or  Tbust. 

Sach  trust  was  not  Invalidated  by  a  provi- 
sion of  tbe  will  that  the  executor  diould  select 
suitable  irersons  from  tbe  testator's  surviving 
friends  to  act  In  conjunction  widi  the  city  offi- 
cials in  the  selection  ot  the  design  for  the  gate  or 
arch,  the  material,  and  the  construction,  to  the 
end  that  the  testator's  real  intent  should  be  car- 
ried out,  and  that  such  persons  ijiould  possess 
equal  power  end  authority  witii  such  officials, 
and  that  all  moneys  should  be  paid  out  subject  to 
their  approvaL  as  this  provision  related  to  mat- 
ters of  detail  in  tbe  administration  of  the  trust, 
and  bad  nothing  to  do  with  the  substance  or 
manner  of  vesting  of  the  bequest,  and  the  per- 
sons to  be  sdectea  were  merely  trustees  with  lim- 
ited powtts. 

En  Banc.  Error  to  Denver  Oonnty  Court; 
Ira  C.  RothgerbN,  Judge. 

Proceeding  by  International  Trust  Com- 
pany and  another  against  Margaret  V.  Hag- 
gin  and  others  to  probate  the  will  of  J.  H.  P. 
Voorhles.  The  will  waa  admitted  to  probate, 
and  defoidanta  bring  error.  Affirmed. 


I  sas  ssae  tople  aaC  KBT-mncsm  la  aU  X«-Hnmberei  DlgNta  ud  Induces 
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wnuam  T.  Hodges,  D.  Edgar  WUMo,| 
Rldiardi  B.  Scuidrett,  Jr.,  and  hewis  *l 
Onut,  all  ot  Danver,  for  plaintlflh  in  error. 
HoiJifla  &  Dorwy  and  B.  I.  nayer,  all  of 
DenTer,  for  def^dant  In  error  International 
Trust  Go.  James  A.  Marsh  and  Thomas  H. 
GUwiu  both  of  Denver,  for  defendant  In 
error  Olty  and  Cotmty  of  Denrer. 

SCOTT,  J.  This  action  Ib  to'  review  the 
Judgment  of  the  county  court  of  the  dty  and 
county  €t  Denver,  admitting  to  probate  the 
last  will  and  testament  of  J.  H.  P.  Voorbles, 
over  the  obJectl(»Ui  and  protests  of  plaintiffs 
In  etror,  as  to  one  apeciflc  bequest.  The  pro- 
teat  goes  to  provisions  of  the  will,  with  sup- 
plemental codicils  as  follows: 

"Eleventh.  All  the  rest  and  rcBldue  of  my  es- 
tate, real,  personal  and  mixed,  -n  hea  sold  and 
conTcrted  fnto  cash  by  my  executor,  shall  be  de- 
voted and  applied  to  the  constraction  of  an  orna- 
mental gate  or  arch  of  stone  at  some  entrance  to 
or  at  some  suitable  part  of  tiie  Civic  Center  In 
the  city  and  county  of  Denver,  to  be  bnilt  in  the 
city  and  county  of  Denver,  state  of  Colorado, 
with  some  suitable  and  simple  inscription  there- 
on, OH  a  memorial  to  my  beloved  wife  and  my- 
self; provided,  however,  that  my  execntor  shall 
select  some  suitable  persons  amonir  my  surviving 
friends  to  act  in  conjonctiou  with  the  officials 
of  the  city  and  county  of  Denver,  in  the  selec- 
tion of  the  design  for  said  gate  or  arch,  the  ma- 
terial to  be  employed  therem  and  the  construc- 
tion thereof,  to  the  end  that  the  real  intent  and 
purpose,  of  thin  particular  direction  in  mv  will 
shall  be*  carried  out  in  good  faith,  according  to 
its  true  intent  and  purpose,  and  that  aoid  per- 
sons shall,  in  all  respects,  possess  equal  nower 
and  authority  in  the  premises  with  the  omeiala 
of  said  city  and  coun^  of  Denver,  and  all  mon- 
eys  covered  by  this  particular  bequest  shaU  be 
paid  out  by  my  executor,  subject  to  the  approval 
of  the  said  persons  so  selected. 

"Twdfth.  *  •  •  And  I  do  hereby  devise 
and  bequeatb  to  my  said  executor,  for  the  pur- 
poses aforesaid,  the  title  to  all  of  my  property  of 
which  I  may  die  seised,  or  be  in  any  manner  en- 
titled to  at  the  time  of  my  death,  save  end  except 
said  spedflc  beqoeets  cmitained  in  said  para- 
^l^s^  numbered 'Second,'  Third,'  'Fourth,*  and 

"I  do  farther-  will  and  direct  that  my  said 
executor  shall,  with  all  reasonable  dispatch,  sell 
and  c<mvert  into  ca^,  all  of  the  property  herein- 
before devised  and  bequeathed  to  it,  directing 
and  dadaring  that  none  of  sach  property  sball  be 
mHA  at  a  Baerlfics." 

The  cmteptlona  of  plalntlfFs  in  error  are : 
<ft)  Ttut  the  trast  thoa  created  ia  not  a 
charitable  tmst;  (b)  that  It  violates  the  nile 
against  perpetuities;  and  (<9  that  there  is 
no  hraefldar;  wlUi  power  to  enforce  the 
trast. 

In  the  Ter7  elaborate  cq^ilon  of  BIr.  Jus- 
tice Steele  In  the  case  of  Clayton  r.  Hallett, 
30  Goto.  281,  70  Paa  429,  00  L.  B.  A.  407, 
97  Am.  St  Bep.  m.  It  was  said  that  "the  de- 
cisions in  Oie  United  States  concerning  char- 
itable tmata  cannot  be  reconciled."  A  study 
of  the  volnmlnons  brlefe  In  this  case  lends 
strength  to  that  conclnslon.  In  that  case 
there  was  announced  certain  conclusions  of 
3aw  apidicable  and  oontroUing  in  this  action. 
Among  these  are  to  be  noted; 

[1]  The  principles  of  the  common  law  as  it 
existed  priw  to  the  fourth  year  of  James  I, 


■o  far  aa  iU9UciU>Iah  are  In  force  In  Oolend«^ 
and  ^arUable  uses  are  to  be  enforced  in  ac- 
cordance with  the  prlndides  of  the  common 
lav. 

(2,  S]  The  statute  of  43  Bllaabeth,  c  4.  so 
fttr  as  it  recognizes  or  Indicates  what  are 
charltaMe  uses  and  gives  validity  to  gifts 
for  such  uses,  is  in  fwce  as  a  part  of  the 
common  law;  but  the  details  of  the  statute 
and  remedies  therein  i«ovlded  are  inappli- 
cable and  are  not  in  force.  But  independent- 
ly of  that  statute  the  courts  have  original, 
inherent  jurisdiction  ovmr  cbaiitable  gifts 
and  trusts, 

[4, 1]  A  bequest  or  devise  to  charity  is  not 
affected  by  the  law  applicable  to  perpetuities, 
or  the  accumulation  of  income,  but  is  to  be 
given  the  most  liberal  construction  to  the 
end  that  the  wishes  of  the  donor  may  he  en^ 
forced. 

[1]  A  devise  to  charity  Is  not  rendered  In- 
valid because  trustees  are  not  named,  nor, 
because  a  trustee  who  is  bubble  ot  taking 
it.  Is  named. 

[7, 1]  Municipal  corporations  may  take  and 
hold  property  in  trust  for  charitable  uses 
within  the  scope  of  their  powers  or  duties, 
and,  if  such  trust  Is  repugnant  to  or  incon- 
sistent with  the  proper  purposes  for  which 
the  corporation  was  created,  the  corporation 
may  not  be  compelled  to  execute  it,  but  it 
will  furnish  no  ground  to  declare  the  trust  it- 
self void. 

[I]  The  rule  paramoimt  In  the  coDsti-uctlou 
of  wills  as  settled  in  this  jurisdiction  Is  to 
have  due  regard  to  the  directions  of  the  will, 
and  the  true  Intent  and  meaning  oi  the 
testator,  derived  primarily  from  the  language 
of  the  wlU  itself,  and  If  this  is  not  con- 
trary to  positive  rule  of  law,  or  Is  not  oppos- 
ed to  sound  public  policy,  then  the  will  must 
be  given  the  effect  its  language  Imposes. 
Tiickerman  v.  Currier,  54  Ceio.  25,  120  Pac. 
210,  Ann.  Cae.  19140,  509. 

Exciting  only  certain  specific  bequests 
named  in  preceding  paragraphs  of  the  will, 
the  language  of  the  bequest  Is: 

"I  do  hflxrtiy  devise  and  bequeath  to  my  said 

executor  for  the  parposes  aforesaid  the  title  to 
all  my  property  of  which  I  may  die  seised,  or  be 
in  any  mnnner  entitled  at  the  time  of  my  death." 
With  ftpecific  direction  "that  my  said  fzecotor 
shall  with  all  reasonable  dispatut  aott  and  con- 
vert into  caah  all  of  the  property  hereinbefore 
devised  and  bequeathed  to  it." 

The  purpose  and  use  of  the  property,  when 
90  ccmverted,  was  declared  in  unmistakable 
language  to  be: 

"Shall  be  devoted  and  applied  to  the  oonstmc- 
tion  of  an  ornamental  gate  or  arc^h  of  stone  at 
some  entrance  to  or  at  some  suitable  part  of  the 
Civic  Center,  In  the  city  and  eonoty  of  Denver, 
to  be  bnilt  In  the  city  and  ominty  of  Denver, 
state  of  Colorado,  with  some  suitable  and  staa- 

{ile  inscription  thereon,  as  a  memorial  to  my  be* 
ovcd  n  ifc  ond  myRclf." 

[1  •]  The  Civic  Center  la  the  oinnnKHi  and 
official  designation  of  a  portUm  of  the  eltj's 
public  grounds,  partaking  of  the  nature  and 
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diaraefeer  of  a  pnbUc  paife.  deBtgned  fw 
pubtle  eontfort  and  conventance,  mad  among 
other  things  to  promote  drlc  beauty  and 
dvic  pride,  with  present  and  proposed  or* 
namentation  by  means  of  monanmits,  foun- 
tains, and  otherwlae.  It  Is  held  and  con- 
trolled by  Oa  dty  as  an  ofber  public  Im- 
provemoits. 

Is  then  the  trust  declared  by  the  will  a 
charitable  or  a  private  trust? 

It  was  for  "the  oongtructl<«i  of  an  orna- 
mental gate,  or  arch  of  stone  at  some  en- 
trance to  or  at  some  suitable  part  of  the  drlc 
center,  with  some  suitable  and  aimiAe  in- 
scription thereon,  as  a  memorial  to  my  be- 
loved wife  and  myself." 

It  is  contended  by  counsel  that  the  prime 
puri>ose  of  the  testator  was  to  construct  a 
monument  to  himself,  and  that  a  trust  with  a 
direction  to  erect  a  memorial  to  a  private  in- 
dlTldnal  is  not  charltaUe.  In  an  abstract 
sense,  If  this  be  a  true  premise,  the  legal 
conclusion  is  sustained  by  respectable  au- 
thority. But  the  language  used  does  not  jus- 
tify the  assumed  premise.  It  is  true  that  it 
is  provided  that  the  gate  or  arch  shall  bear 
"some  suitable  and  simple  inscription  there- 
on as  a  memorial  to  my  beloved  wife  and  my- 
self." A  suitable  and  simple  inscription  la 
the  expression  of  a  desire  too  modest  in  Itr 
self  to  include  any  thought  of  an  exploitation 
of  the  acts  or  deeds  of  the  testator.  It  can- 
not be  construed  to  mean  more  than  a  suita- 
ble statement  calling  to  mind  In  a  simple 
way  the  name  of  the  donor  of  the  omam^it 
It  was  to  be  an  "ornament,"  premanent  in 
cliaracter,  of  stone,  in  the  form  of  a  gate  or 
arch,  preferably  to  mark  an  entrance  to  the 
grounds  of  a  dty's  beauty  and  comfort  spot 
It  was  therefore  to  be  a  snitaMe  and  appro- 
priate ornamental  part  of  the  Civic  Center  it- 
self. Indeed,  it  would  be  an  ungradous  act 
upon  the  part  of  the  city,  If  It  did  not  place  a 
suitable  and  simple  Inscription  upon  such  an 
ornament  In  memory  of  the  donoFt  whether 
suggested  in  the  will  or  not 

Counsel  for  plaintiffs  to  error  strongly  rely 
on  MorristowD  Trust  Go.  v.  Morrlstown,  82 
N.  J.  Eq.  621,  91  AU.  736.  In  that  case  the 
legacy  appropriated  $5,000  for  the  erection  of 
a  bronse  and  granite  base  for  the  flag  staff 
in  the  Morrlstown  Park,  when  the  craisent 
shall  be  obtained  from  the  trustees  of  the 
park,  and  the  municipal  authorities  of  the 
dty;  the  base  to  bear  an  Inacrlptkm  that  it 
was  erected  in  memory  of  testator's  father. 
In  that  case  tlie  trustees  of  the  dty  refused 
the  consent  of  the  dty,  and  this  action  was 
held  to  operate  as  a  re]edl<m  of  ttie  legacy. 
But  the  language  of  the  decision  aa  relates 
to  the  question  of  whether  tt  was  a  diarlta- 
ble  trust  sustains  the  contention  of  plaintiffs 
In  error.  This  conatmction  is  narrow,  and, 
as  we  view  tt,  not  In  harmony  with  the  liber- 
al Tlew  adopted  by  this  court  In  Clayton  v. 
Hallett.  supra,  and  aeemlngly  by  the  wdght 
of  authority. 


BEPOBTBR  (Cola 

Mr.  Perry,  tai  bla  woffc,  deflnea  '^diarltaUe 
trusbit"  aa  fdlows: 

"TVoBts  for  diaritable  uses  form  a  large  and 
Important  clan  of  ti^usts.  The  anestittu  tbat 
arise  under  this  head  are  numerous,  and  often 
complicated  and  difficult  of  solntioo.  Charitable 
trofltB  include  all  gifts  in  trusts  for  religious  and 
educational  purposes  In  their  ever-varying  di- 
versity; all  gifts  for  the  relief  and  comfort  of 
the  poor,  the  sick,  and  the  afflicted:  and  all  gifts 
for  the  public  convNiience,  benefit  utility,  or 
ornament  in  whatever  manner  tiie  donors  desire 
to  have  them  applied."  Perry  on  Trusts,  |  687. 

This  definition  seems  to  be  well  sustained 
by  authority. 

In  the  matter  of  the  establishment  of  a 
charity  as  a  memorial,  Uie  rule  Is  said  to  be: 

."As  heretofore  stated,  in  det^mining  whether 
a  gift  is  a  charitable  one,  the  courts  will  look  to 
the  nature  and  object  of  the  gift,  rather  than  the 
motive  of  the  donor  in  naming  it  Therefore  the 
mere  fact  that  a  charity  is  also  intended  as  a 
private  memorial  does  not  affect  its  public  char- 
acter or  its  validity.  If  an  act  to  be  a  charity, 
must  indeed  be  free  from  any  taint  of  selfi^ess, 
very  much  that  passes  under  the  name  is  spuri- 
ous. But  though  the  founding  of  a  public  char- 
ity to  perpetuate  one's  name  may  not  come  up 
to  the  abstract  idea  of  a  Christian  charity,  it  is 
uniformly  treated  as  a  charity  by  courts  of 
justice."  5  Huling  Case  Law,  p.  825. 

In  Estate  of  Smith,  181  Fa.  109, 87  AU.  114, 
the  testator  beaueathed  the  sum  of  (500,000 
for  the  construction  of  a  memorial  monument 
In  a  dty  park.  This  was  held  to  be  a  char- 
itable trust  and  that  It  did  not  violate  the 
law  against  perpetuities;  notwithstanding  the 
testator  had  directed  that  a  bronse  statute  of 
himself,  with  his  name  underneath,  in  large 
lettera,  diali  be  placed  on  the  m^oriaL  The 
court  said: 

"^e  whole  current  of  authoiitiei^  remote  as 

well  as  recent,  approve  and  sustain  such  a  dis- 
position of  his  estate  as  is  directed  by  Mr.  Smith 
and  settles  the  same,  *  •  *  beyond  all  dis- 
pute, a  charitable  use.** 

In  re  Estate  of  Graves,  242  IlL  23,  89  N.  E. 
672,  24  L.  R.  A.  (N.  S.)  283.  134  Am.  St  Rep. 
802, 17  Ann.  Gas,  137,  Involved  a  bequest  for 
the  erection  of  a  drlidilng  fountain  for  horses 
in  connection  with  and  in  addition  to  a  monu- 
ment "which  shall  consist  of  a  life-size, 
bronze  statute  of  a  horse,  named  *Ike  Cook,' 
the  first  horse  to  trot  [a  mile]  In  2:30,  over  a 
mile  track  in  the  state  of  Illlnola/*  etc,  with 
direction  to  "carve  on  said  monument  and 
fountain,  In  a  con^lcuous  place,  my  name  aa 
the  person  erecting  said  monument"  and 
fountain,  the  name  of  the  horse,  his  record, 
eta  This  gift  was  sustained  as  a  charitable 
trust  and  it  was  said  by  the  court: 

"It  has  always  been  the  policy  of  the  law  to 
uphold  charitable  bequests  and  give  eff^t  to 
them  whenever  pos!;ibIe,  and  because  our  stntuto 
now  exempts  these  bequests  from  the  payment  of 
the  inheritance  tax  is  no  reason  for  departlna 
from  or  modifying  this  ancient  rule  of  construc- 
tion favoring  these  charitable  gifts.  Tt  will  be 
seen  from  tfie  definition  above  quoted  thnt  the 
meaning  applied  to  the  word  'charity'  is  compre- 
hmslve  and  not  restricted,  aud  includes  the 
erecting  and  maintaining  of  public  buildings  or 
works  or  otherwise  lesswing  the  burdens  of  gov- 
emmeot  This  bequest  coaia  be  upheld  for  these 
reosoua  alone." 
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In  Bartlett  PetiUoner,  163  Mass.  509,  40  N. 
E.  899,  one  of  the  bequests  was  the  Income 
from  the  snm  of  $60,000  in  trust  to  be  used 
in  developing  and  beautifying  the  present 
Raveuswood  Park  grounds  by  clearing  away 
the  deadwood  and  other  incumbrances,  and 
for  the  purchase  of  other  contiguous  wood- 
lands, that  may  be  essential  In  perfecting  its 
preseqj^  form  and  completion.  This  was  held 
to  be  a  good  public  charitable  gift. 

These  authorities  with  many  others  cited, 
and  of  like  import,  make  it  clear  that  the 
bequest  In  this  case  was  for  a  charitable  pur- 
pose within  the  meaning  of  the  law. 

Having  determined  that  the  bequest  was  a 
{Writable  one.  It  can  serve  no  useful  purpose 
to  discuss  the  question  argued  that  the  be- 
quest is  in  violation  of  the  law  against  per- 
petuities, in  view  of  the  careful  consideration 
and  determination  of  that  question  In  Clay- 
ton V.  Hallett.  supra,  contrary  to  the  conten- 
tion of  plaintiffs  in  error,  and  It  must  be  re- 
garded as  the  settled  law  in  this  jurisdiction 
that  this  rule  is  not  applicable  to  public 
«barl  table  gifts. 

[11]  In  answer  to  the  contention  of  plain- 
tiffs In  error  that  there  is  no  beneficiary  un- 
der the  will  with  power  to  enforce  the  trust, 
it  may  be  said  that  section  1.  art.  of  the 
CoBstitntlou  of  the  state  provides: 

**The  municipal  corporation  *  *  *  by  the 
•  •  •  citar  and  county  of  Denver  •  •  • 
may  receive  bequeBts,  gifts  and  donatloiiB  of  all 
kinds  of  property,  in  fee  simple,  or  in  trust  for 
public,  charitable  or  other  purpotres;  and  do  all 
things  and  acts  neceoeary  to  oan?  out  the  pur- 
poses of  audi  gifts,  bequests  and  donations^  with 
power  to  manage,  sell,  lease  or  otherwise  diBpose 
of  the  same  in  accordance  with  the  terms  of  the 
gift,  beqnest  or  trusts." 

rnrtber,  it  Is  provided  tif  section  102  of  the 
Cliarter  of  the  City  and  County  of  Dcttct: 

"Baal  or  peraooal  property  may  ba  granted,  be- 
qoeatbed,  devised  or  convened  to  the  city  and 
county  for  the  putiK>ae  of  miprovement  and  or- 
namentation of  any  park,  boulevard,  pleasure- 
way  or  parkway,  or  for  the  establlslunent  or 
maintenance  thvein  of  museums,  soological  or 
other  gardens,  collections  of  natural  history,  ob- 
■crvatorieB,  libraries,  monuments  or  works  of 
art,  upon  sodi  trusts  or  conditions  as  may  be 
approved  by  the  commission  (park)  and  oonn- 
cU:  and  all  such  property,  or  the  rents,  iaaues 
and  profits  thereof  shall  be  subject  to  the  exclu- 
iive  management  and  control  of  the  commission." 

It  appears  as  a  fact  that  the  dty  and  coun- 
ty of  Denver  has  duly  accepted  the  trust  In 
question.  The  dty  and  county  of  Denver  Is 
by  tbe  express  provision  of  the  Constitution 
authorized  to  accept  gifts  of  the  character 
under  consideration,  and  therefore  to  accept 
the  legal  title  thereto,  and  may  take  the 
equitable  title  as  cestui  que  trust,  and  Is  such 
in  this  case,  at  least  by  necessary  Implication 
under  tbe  terms  of  the  will.  This  principle 
was  stated  In  Clayton  v.  Hallett,  supra,  as 
tbilows: 

"It  may  bs  stated  as  a  general  proposition  of 
law  that  ■  oorpontlon  capable  of  hoMing  real 
catate  im  capable  also  of  executing  a  charitable 

trust,  unless  the  statute  or  the  articles  of  incor- 
poration prohibit  it  And,  unless  specially  re- 
litraliied,  mnuicipal  corporatioDS  may  take  and 


hold  property  in  their  own  right  by  direct  gift, 
conveyance,  or  devise,  in  trost,  for  purposes  ger- 
mane to  the  objects  of  the  corporation,  or  which 
will  promote,  aid.  or  assist  in  carrying  out  or 
perfecting  tiiose  objects.  So,  in  tbia  case,  unless 
the  objects  of  die  incorporation  of  the  city  of 
Denver  are  forrign  to  tbe  purposes  ezprnsed 
in  this  trust,  tbe  city  of  Denver  is  capable  of 
taking  the  property  and  executing  tbe  trust  in 
accordance  wita  the  provisions  of  the  will." 

[12]  Counsel  ccanidain  of  the  proviso.  In 
the  eleventh  paragrapb  of  the  will  directing 
the  selection  of  some  suitable  surviving 
friends,  to  act  with  the  dty  offldals  In  the 
selection  of  the  design  for  the  gate  or  arch, 
the  material  to  be  employed  and  the  construc- 
tion, and  which  also  provides  that  all  moneys 
covered  by  tbe  particular  bequest  shall  be 
paid  out  by  the  executor,  subject  to  the  ap- 
proval of  such  committee  of  friends.  It  Is 
urged  that  the  trust  is  thus  Invalidated,  be- 
cause it  is  so  far  dependent  upon  the  dis- 
cretionary acts  of  persons  named  or  un- 
named that  the  court  cannot  Itself  take  the 
place  of  the  committee  of  friends.  In  this  re- 
spect, and  compel  the  dty  to  consent  to  the 
construction  upon  the  Civic  Center  of  the  de- 
sign so  selected.  These  selected  friends  act 
jointly  with  the  dty  in  the  selection  of  the 
design  and  material  to  be  used  In  the  con- 
struction. They  must  approve  the  payment 
of  moneys  therefor.  The  purpose  of  this  was 
declared  to  be,  "to  the  end  that  the  real  In- 
tent and  purpose  of  this  particular  directiim 
In  my  wUl  shall  bo  carried  out  In  good  faith 
acoc»dlttg  to  its  true  lnt«it  and  purpose." 
These  friends  were  to  tttke  nothii^  tmder  the 
win.  The  provision  relates  in  no  way  to  the 
vesting  or  substance  of  the  bequest.  Th>;y 
were  to  be  selected  presumably  to  exerdse 
that  friendly  Interest  In  the  testator  and  his 
desire  in  the  premises,  as  might  reasonably  be 
expected  to  aid  In  carrying  out  his  desire 
in  Its  good  faith,  intent,  and  patpose.  The 
provision  clearly  relates  to  matters  of  de- 
tail in  the  administrfltlon  ot  the  tmst,  and 
can  have  nothing  to  do  with  the  snbstenoe  or 
the  manner  of  vestiii«  ttie  bequest  These 
friends  are,  under  this  provision,  merely  trus- 
tees with  powers  limited  to  the  definitely  pre- 
scribed duties  in  the  matter  of  administra- 
tion; to  approve  the  d^dgn,  material  to  be 
used,  manner  of  constructloo,  and  the  pn^ 
er  expenditure  of  fhe  funds  to  be  used  there* 
for.  Tbiiere  is  here  no  power  given  to  change 
or  alter  the  purpose,  nor  to  limit  the  amount 
so  to  be  expended. 

In  Craig,  Adm'r,  t.  Secrlst,  M  Ind.  41%  tbe 
will  provided: 

"It  is  my  will  that  the  said  school  fund  be 
placed  in  the  hands  of  two  judicious  colored  per- 
sons of  Owen  county,  to  have  control  and  to 
manage  the  same  for  benefit  of  the  eohwed 
cbildrt^i  of  Owen  coonty." 

This  was  suBtatoed  u  ftfaiurt  tbe  objection 
of  uncertainty. 

In  the  wtil-consldered  case  of  John  v. 
Smith,  102  Fed.  218,  42  C.  a  A.  27S,  substan- 
tially tbe  game  objection  was  made  as  here. 
The  testator  bequeathed  hia  estate  for  tbe 
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purpose  of  establlAlng  and  malntalaliig  free 
public  schools  In  a  parthmlar  town,  and  pro- 
vided that,  after  15  years,  the  trust  should 
be  managed  by  three  trustees;  one  to  be 
selected  by  the  judge  of  the  state  drcolt 
court,  one  by  the  judge  of  the  United  States 
District  Court,  and  the  third  to  be  selected  by 
these  two  judges  jointly.  The  will  was  sus- 
tained. It  was  said: 

"But  if,  indeed,  they  shonld  decline  to  accept 
the  trust,  and  refuse  to  appoint  the  trustees,  the 
purpose  of  the  testator  in  makioe  the  charitable 
disposition  of  hia  property  wo'ula  not  be  thereby 
frustrated.  There  can  be  no  doubt  that  In  sues 
an  event  a  court  of  equity  would  raise  up  a  tras- 
tee  or  trustees  to  effectaate  the  intention  of  the 
testator  by  exercising  Its  ordinary  jurisdiction  to 
see  that  tiie  trust  should  not  fail  for  want  of  a 
trustee.    Pom.  Eq.  Jur.  {  1026." 

It  Is  common  In  cases  of  charitable  be- 
quests for  the  testator  to  provide  that  the 
trustees  named  are  to  select  their  successors, 
and  also  to  direct  that  a  corporation  shall  be 
organized  for  the  purpose  of  administering 
the  trust. 

It  is  generally  held  that  courts  look  upon 
charitable  bequests  with  great  favor  and 
win  not  speculate  as  to  possible  happenings. 
In  order  to  defeat  them. 

The  Judgment  is  affirmed. 


PAOD  et  ux.  T.  BEOKBTT  et  a1.   (No.  8656.) 

(Supreme  Court  of  Oelorado.    Dec.  8,  1917.) 

IiANDLOBD  ANO  TENANT  4=3331^  6)— CBOP- 
PXNO  OONTEACT— ColtPSNBATIOIl— EVIOBNCK. 
An  oral  contract  by  which  the  owner  of 
land  was  to  furnish  seed,  machinery,  and  land, 
and  plaintiffs  were  to  farm  and  irrigate  the 
land  and  to  receive  one-half  of  all  that  was  rait- 
ed, was  not  a  contract  of  employment,  but  in 
the  nature  of  a  joint  adventure ;  and,  the  land- 
owner having  prevented  full  performance,  plain- 
tiffs could  not  recover  the  prevailing  rate  of 
wages  for  the  period  of  actual  work,  and  evi- 
dence as  to  such  wages  was  inadmissible. 

En  Banc.  Error  to  District  Court,  La  Pla- 
ta County;  W.  N.  Searcy,  Judge. 

Action  by  T.  B.  Beckett  and  others  against 
A.  L.  Pace  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Reversed. 

James  A.  Pulllam,  Perkins  &  Main,  and 
L,  M.  Perkins,  all  of  Dnrango,  for  plain tifTs 
In  error.  Russell  A:  Reese,  of  Durango,  tar 
defendants  In  error. 

ALLEN,  J.  It  a]n>ears  from  the  pleadings 
and  the  evidence  in  this  case  that  on  or 
about  February  10,  1014,  the  defendants  be- 
Ic0v,  who  owned  a  tract  of  land,  entered  in- 
to an  oral  contract  with  plaintiffs  below, 
with  reference  to  carrying  on  farming  on 
the  land.  By  the  twms  of  the  agreement 
the  defendants  wexe  to  famlA  the  grain 
necessary  to  seed  the  ground  and  machin- 
ery; the  plalntlffiB  were  to  do  tbe  work  of 
farming,  Inctndlng  tbe  irrlgatloa  of  the  land, 
and  were  to  reoeiTO  one-balf  of  emytldng 
that  was  raised,  and  the  defiant  A.  L. 


Pace  was  to  show  the  plaintiffs  '"about  Ir- 
rigating," and  how  and  where  to  do  the- 
work  pertaining  to  the'  cultlratloa  and  rais- 
ing of  the  crops. 

On  September  1,  1014,  the  plaintiffs  be- 
low brought  this  action  against  the  defend- 
ants below.  The  complaint  briefly  men- 
tions the  contract  above  referred  to,  and 
then  alleges.  In  substance,  that  pursuant  to 
the  agreement  the  plaintiffs  worked  on  the 
laud,  each  of  them  about  five  mcuths,  hav- 
ing worked  almost  continuously  until  and 
Including  the  0th  day  of  July,  1914.  The 
complaint  further  alleges,  In  effect,  that  the 
contract  was  wrongfully  terminated  by  ttft9' 
defendants  on  July  9,  1914,  and  plaintiffs 
were  no  longer  permitted  to  work  thereun- 
der or  to  have  any  further  control  over  the 
crops  raised  or  to  be  raised  under  the  corr- 
tract;  that  certain  planting  was  done  by 
the  plaintiffs  and  that  the  defendants  have 
received  the  benefit  thereof;  that  plaintiffs 
worked  and  irrigated  about  SO  acres  ot 
timothy  hay,  and  that  the  reastmable  value 
of  the  services  performed  by  plaintiffs  for 
deftttdants  under  tbe  contract  is  $780,  which 
the  defendants  have  never  paid  plalntifls^ 
save  and  except  a  certain  sum  in  cash  and 
a  certain  amount  of  grooeriea.  The  prayer 
la  f the  recovery  ot  tbe  value  of  the  awv- 
Ices  mentioned,  leas  tbe  ttenw  received  from 
defendants. 

The  defendants  filed  an  answer  which, 
for  the  porposee  of  thia  review,,  may  be  re- 
garded as  a  gen««l  denial.  Defendants 
also  filed  a  crosa-complalnt  omcttnlng  mat- 
ters wbldi  are  not  involved  In  any  anfgu- 
ment  of  wior.  Upon  trial,  the  Joiy  found 
the  issues  fbr  the  platntUEs.  llbereafter 
judgmrat  was  entered  in  favor  of  plainttffs, 
and  the  defendants  bring  error. 

At  the  trial,  which  was  to  a  Jury,  tbe 
plaintiffs  introduced  evidence  tmdii^  tO' 
prove  the  contract  above  mentioned;  that 
tbe  contract  had  been  performed  in  part  by 
the  plaintiffs,  and  that  its  further  perform- 
ance had  been  prevented  by  the  act  of  the 
defwdants.  On  cross-examination  a  wit- 
ness for  the  plaintiffs  testified  that  plain- 
tiffs "neve^  had  any  understanding  with 
either  Mr.  or  Mrs.  Pace  that  they  should 
be  paid  by  the  day,  and  the  only  understand- 
ing and  agreement  was  that  they  should  get 
their  pay  out  of  the  crop  that  was  raised 
on  the  place."  Over  the  objections  of  the 
defendants  the  plaintiffs  te^itifierl  that  the 
customary  and  prevailing  wage  for  men  Aty 
ing  work  as  plaintiffs  did,  in  that  vicinity,, 
during  that  period  of  time,  was  "1.50  a  day 
and  board,  or  $2  a  day  and  board  yom*- 
self."  The  admission  of  this  evidence,  tiiat 
the  nsual  and  customary  wages  paid  for 
labor  was  ^  per  day,  is  ss^gned  as  error. 

The  plaintiffs,  defendants  in  error  here» 
contend  that  since  they  have  performed,  in 
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pftrt,  a  vedflo  ftsreemeat.  and  farther  pw 
tommnoa  baa  been  ikrevoited  Iv  act  ^ 
the  defendants,  tbey,  the  plain  tlffg,  are  en- 
titled to  racOTW  of  aad  from  the  defudants 
what  the  former's  services  were  reaaonaMy 
worth,  meaaored  by  the  preTalllng  rate  of 
wages  paid  for  siznilar  work.  If  the  cm- 
treet  betweu  plalntlffe  and  defendants  was 
one  of  employDieiit,  or  If  by  reason  of  tihe 
contract  the  plalntifTs  were  servants  of  the 
defendants,  the  theory  upon  which  the  case 
was  eondncted,  and  the  rule  now  emtwided 
for,  by  the  plaintiffs  would  be  correct 

We  cannot,  however,  regard  the  cootract 
as  one  of  employment  The  parties  were 
not,  among  themselves,  masters  and  servants. 
The  contract  was  one  for  the  cultivation  of 
land  for  a  share  of  the  crops.  There  la 
much  diversity  in  the  decfslons  of  the  courts 
as  to  the  nature  of  such  contracts  and  the 
measure  of  damages  for  breach  of  the  same. 
In  BO  far  as  the  Intention  of  the  parties  is 
concerned,  the  record  in  this  case  is  un- 
favorable to  the  condusloTi  that  the  parties 
regarded  Oie  contract  as  one  of  employment 
In  the  complaint  the  plaintiffs  refer  to  the 
contract  as  a  *^ease,*'  and  "agreement  of 
lease,"  and  that  they  worked  "under  the 
terms  of  said  lease."  T.  B.  Beckett,  one  of 
the  plaintiffs,  testified  that  the  land  of  the 
Paces  was  "leased."  In  considering  the  au- 
thorities. It  seems  that  the  most  satisfac- 
tory view  of  such  contracts  as  the  one  in 
question  Is  that  they  are  special,  partaking 
somewhat  of  the  nature  of  an  adventure, 
entitling  the  party  to  a  chance  In  the  prof- 
its or  benefits  derivable  therefrom.  This 
view  more  nearly  carries  out  the  Intention  of 
the  parties  than  any  other.  Buch  appears 
to  be  the  nature  of  the  contract  between  the 
parties  that  is  the  subject  of  this  controver- 
sy. It  was  not  a  contract  of  «nploymat 
The  plaintiffs  were  not  servants  of  the  de- 
faidaota,  ^thor  b^ore  or  after  the  b'reatdi  of 
the  agre^ent  by  defendants.  Beasons  for 
this  conclusion  can  be  found  in  the  case  of 
Bowers  T.  Graves  &  Vinton  Co^  8  S.  D. 
889,  «6  N.  W.  dSl,  fiein  which  we  quote 
extenal^^y  later  In  ttils  o^hm.  Otb«  au- 
thorltles  in  suMtoit  of  this  view  are:  Tay- 
lor T.  Bndley,  88  N.  Y.  129^  100  Am.  Deo. 
4Ut,  Jamea  t.  Jamea.  Ita  Wla.  78,  187  N.  W. 
1004,  aad  OuU  v.  San  Francisco,  etc.  Land 
Col.  I2i  Cal.  601,  S7  Pac;  406. 

Hie  defendants  In  error,  plalntlffi  below. 
In  their  brief  say: 

"Under  the  dedslooa  as  we  read  then,  this 
was  what  is  termed  a  'cropping  contract,'  rath- 
er Aan  a  leaae.*' 

Assuming  that  this  statement  Is  correct, 
it  la  not  anffident  to  BTq^wrt  plalutUfa'  theory 
that  they  could  recover  as  for  voA  and  la- 
bor and  that  the  evidence  as  to  the  prevail- 
ing rata  of  w&ges  was  admissible.  The  syl- 
labus lnl24OBL0Bl,lntheca8Bo£GuU 
T.  San  I'sandaco^  etc,  Z^nd  Oo^  so^a,  reads 
as  foUom: 


JfA,  contract  for  the  cropping  of  land  upon 
shares  does  not  include  any  element  of  a  con- 
tract of  employment ;  and  there  being  no  orig- 
inal employment  by  the  terms  of  the  contract, 
the  eropper  does  not  become  a  servant  or  em- 
pIo7«  by  the  breach  thnwf  on  the  part  of  the 
owner  ot  the  land,  and  he  cannot  on  account  of 
Buch  breach,  maintain  an  action  upon  a  gnantum 
meruit  for  the  value  of  his  services." 

In  the  case  of  Bowers  r.  Graves  &  Vinton 
Ca,  supra,  the  KUne  ctrntentlon  was  made 
by  a  croi^Eter,  and  the  same  relief  sought,  as 
fliat  by  the  plaintiffs  In  the  Instant  case,  ex- 
cept that  in  the  Bowers  Case  the  compensa- 
tion claimed  was  a  certain  sum  per  acre. 
Hie  farming  or  cropping  contract  lnv<^ved 
in  that  case  was  very  rimllar  to  the  one  in 
the  case  at  bar,  xmdet  the  terms  of  which 
each  party  was  to  receive  a  share  of  the  crt^ 
raised.  The  case  was  broui^t  on  the  same 
theory  as  that  on  which  the  ^Intiffs  here 
have  proceeded.  The  Supreme  Court  of  SoOth 
Dakota  in  the  case  Just  mentioned,  among 
other  things,  said: 

"The  contract  in  this  esse  belongs  to  that 
class  of  contracts  for  the  caitivation  of  lands 
for  a  share  of  the  crop  that  has  ^wm  rise  to 
much  diversity  In  the  deduons  of  uie  courts  as 
to  their  nature  and  the  measure  of  damages  for 
a  breach  of  the  same.  Some  conrts  have  been 
Inclined  to  regard  them  In  the  natnre  of  leases 
and  to  apply  to  them  the  rules  wpliadtls  to 
breai^es  of  contracts  for  leaung.  OUwr  courts 
have  treated  them  as  more  in  the  nature  of  con- 
tracts fbr  hbe,  the  services  to  be  paid  for  by  a 
shore  of  the  crop.  Porter  v.  Ghsadlcr,  27  Minn. 
801,  7  N.  W.  142  [38  Am.  Bep.  293] ;  Am.  & 
Eng.  Enc.  Law,  pp.  897-899.  Much  of  this 
diversity  In  the  decisions  has  undoubtedly  aris- 
en by  reason  of  the  various  stipolations  in  such 
contracts,  in  which  sUght  changes  in  tbehr  terms 
have  produced  important  differescea  in  the 
views  (tf  courts  as  to  the  character  of  the  con- 
tracts and  the  rules  that  should  govern  the 
measure  of  damages  for  breach  of  the  same. 
Warner  v.  Abbey,  112  Mass.  35S.  In  the  early 
case  of  Walker  v.  Fitts.  24  Pick.  191,  the  Su- 
preme Court  of  MasBacnusetts,  In  discussing  a 
contract  quite  similar  to  the  one  before  us,  says: 
The  occupant  was  not  the  mere  servant  of  the 
owner.  It  was  not  a  contract  of  hire,  in  which 
the  laborer  was  to  receive  a  portion  of  the  crop 
as  a  compensatioa  for  Us  services.  It  was  not 
a  mere  ucense  to  enter  upon  and  cultivate  the 
farm,  nor  a  tenancy  at  will.  He  had  a  right  to 
occupy,  and  an  Interest  in  the  land.  *  *  • 
The  owner  could  not  exclude  him,  nor  maintain 
an  action  against  him  for  anyttiing  done  in  pur- 
suance ot  the  agreement  Bat  what  the  pre- 
dse  natnre  tatA  diaracter  of  his  interest  was. 
is  not  so  easily  determined.*  And  the  Court  of 
Appeals  of  New  York,  in  the  well-considered 
case  of  Taylor  v.  Bradley,  SO  N.  Y.  120  [100 
Am.  Dec.  415],  take  the  same  view  of  contracts 
of  this  class,  and  hsSA  that  snch  contracts  are 
special,  and  partake  somewhat  of  the  nature  of 
an  advMitute,  entitling  the  party  to  a  chance 
in  the  profits  or  benefits  derivable  therefrom. 
This  seems  to  us  to  be  the  most  satisfactory 
view  of  snch  eontracts,  and  the  one  that  more 
nearly  carries  out  the  Intoitlon  of  the  parties 
than  any  other.  That  such  is  Uie  nature  of 
the  contract  before  us  seems  clear  from  its 
terms.  *  *  *  He  (the  cropper)  is  subject  to 
no  direction  of  the  dnendanL  other  tSian  to  sow 
and  plant  said  land  in  such  crops  as  the  de- 
fendant  should  Arect  He  is  not  subject  to  the 
orders,  nor  under  the  control,  of  the  defendant, 
In  tkt  perfbrmanos  of  his  labors.  He  is  in  fact, 
hia  own  neater,  and  aastar  of  snch  help  as  he 
ml^t  employ.  Hia  aerrlesa  are  not  to  be  paid 
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ror  b7  sny  deflliite  or  fixed  standard,  but  de- 
pend entirely  upon  the  nature  and  ralae  of  the 
crop.  If  the  season  Is  a  favorable  one,  his  re- 
muneration mfty  be  large;  if  unfavorable,  his 
crop  mar  be  light,  and  bis  remuneration  or  prof- 
its small,  and  the  remuneration  of  the  owner  of 
the  land  for  ita  use  Is  subject  to  the  same  con- 
tingencies. In  entering  into  the  contract  there- 
fore, the  plaintiff  must  be  presumed  to  have 
taken  into  consideration  all  these  circumstances, 
and  elected  to  make  the  venture,  and  take  the 
chances  of  success  or  failure.  •  •  •  But  the 
plaintiff  cannot  claim  that,  by  reason  of  the 
breach,  the  relations  of  the  parties  to  each  other 
have  been  changed.  If  the  plaintiff  was  not  a 
servant  or  employ^  of  the  defendant  under  the 
terms  of  the  contract,  be  does  not  become  such 
by  the  breach  thereof.  *  •  *  The  defendant 
had  neither  directly  aw  indirceUy  assnmed  the 
payment  for  any  such  services,  as  such.  •  •  *  " 

The  court,  in  Bowers  v.  Graves  ft  Vloton 
Co.,  Bupra,  overruled  the  plalntUFs  contot* 
tion  hereinbefore  mentlmed. 

In  the  case  of  Rockwell  Stodi  Ca,  t.  Gast- 
tronl,  6  Colo.  App.  S21,  42  Pac.  ISO,  the  plain- 
tiff -was  prevented  by  defendant  from,  carry- 
ing oat  a  partnerahip  agreanent  to  raise 
hexu,  dilt^eos,  and  eggs  for  market,  after 
plaintiff  has  spent  about  three  raonths*  time 
in  actlDg  under  tiie  agreement.  Tbt  plaintiff 
in  Uiat  caae  twou^t  an  actloii  to  reoover, 
among  otiwr  tteaa,  flOO  for  100  days'  lost 
time  at  $1  a  day.  As  in  the  case  at  bar,  and 
also  as  In  the  Bowera  Case  In  South  Dakota, 
the  r«munerati<ui  of  the  plalnUfl  under  the 
otmtnctlntlieGastnmiaasedwended  on  the 
profits  of  the  enteiprLse,  and  the  services 
were  "not  to  be  paid  for  by  any  definite  or 
fixed  standard"  and  the  defendant  bad  not 
assumed  the  payment  for  such  services,  as 
sucta.  In  the  Castront  Case  the  jdalntlff  at 
the  trial  vai  pemdtted.  over  the  objections  of 
the  dettedant,  to  offer  evidence  in  regard  to 
the  item  of  9100  fbr  100  days' time  lost.  The 
Cfdorado  Court  of  Aiipeals  In  revetaing  the 
case  said: 

"The  Qbief  trouble  is  the  caae  was  not  cor- 
rectly conceived  and  it  was  tried  on  a  wholly 
erroneona  bypothesis.  *  *  *  When  the  com- 

Eany  refined  to  pot  the  agreement  in  writing  or 
>  carry  it  (the  agreement)  out  it  was  guilty 
of  a  breach  of  contract  for  which  it  must  re- 
spond in  damages.  *  •  *  The  damages,  how- 
ever, do  not  Uue  the  form  of  the  per  diem  value 
of  the  labor  ai  the  person  against  whom  the 
wrong  was  committed.  Tbe  court  clearly  erred 
in  ai^nitting  proof  concerning  the  value  of  her 
time  for  100  days." 

The  opinion  in  the  case  of  Smart  Bnr- 
quoln,  51  Waah.  274,  66  Pac.  666,  Indicates 
that  the  court  there  took  a  view  similar  to 
that  entertained  by  the  court  in  tbe  case  of 
Rowers  T.  Graves  &  Vinton  Co.,  supra.  Tbe 
court  said: 

"In  this  case  the  pleadings  show  that  appel- 
lants seek  to  recover  upon  a  quantum  meruit 
the  value  of  their  plowing,  while  holding  under 
a  lease  with  the  rent  reserved  la  kind,  with  no 
promise  or  obligation  whatever  upon  the  re- 
siKtndent  to  pay  in  money  for  any  work  done  iu 
tiiliuE  the  land.  •  •  •  If  they  (the  appel- 
lants) were  evicted,  they  have  mistaken  their 
remedy," 

Tbe  (dalm  of  the  lAalntiffs  In  the  case  at 

bar  for  a  per  (Oian  compensation  for  their 


services  Is  quite  anal(qiDas  i»  that  of  the 
plaintiff  In  the  caae  of  IhMkwdl  Stodc  Ca 
V.  Caatrohl,  supra,  and  as  said  in  timt  case, 
"the  court  nred  in  aAndttlng  testlmoiij^  CoU' 
ceming  what  should  OHMttute  the  measure 
of  damages."  In  all  the  caMs  cited  herein 
and  in  the  case  at  bar  tiiere  was  no  agree- 
ment to  pay  in  mon^  for  any  wcwk  done 
undw  the  contract.  As  In  the  case  at  Smart 
T.  Burqu(4n,  mpcat  the  plaintiffs  "hsTe  mla* 
taken  th^  xttDedy,"  and  as  In  the  Gastroni 
€9a«e,  tbe  plaintiffs  proceeded  "on  a  wholly 
erroneous  hypothesla.'* 

Under  tbe  principles  laid  down  In  the  au- 
tbraities  quoted,  it  was  error  for  the  trial 
oouit  to  overrule  defendants'  objections  to 
the  adnoiBsioa  ot  testimony  concerning  the 
inrevalllng  rate  of  wages  for  men  doing  the 
woriE  which  plaintiff  did  under  the  contrack 
In  question,  and  the  value  of  {Aalntlffa*  serr- 
ices  measured  by  such  per  diem  rate. 

It  la  not  necessary  to  consider  other  aaslgiH 
menta  of  error.  The  defendants  In  enw  in 
their  answer  brief  raise  some  objectioas  to 
the  record  on  error.   These  obJectlfmB  are 
'  made  for  the  first  time  in  the  answer  brief, 
j  and  after  plaintiffs  In  error  had  prepared 
I  and  filed  their  abstract  of  record  and  their 
brief.   Under  these  circumstances  the  objec- 
j  tlona  must  be  deemed  to  have  been  made  too 
late.  Lavelle  t.  Juleaburg,  49  Colo.  302,  112 
I  Pac.  774. 

I    TFor  the  reasons  hertinbefore  stated,  the 
I  ]udg;ment  Is  reversed  and  the  cause  remand- 
'  ed  for  f urtbw  proceedings  not  inomslstent 
with  the  views  her^  expressed. 
Beversed. 


MANZOLI  r.  PEOPLE.   (No.  8941.) 
QSnpreme  Court  of  Colorado.  Dec.  3, 1917.) 

1.  Cbiminal  I4AW  4s»1038(l)  —  Betdew— Is- 

SraTTCTJONB. 

An  alleged  erroneous  Instroction  cannot  be 
reviewed,  where  no  objection  was  made  or  ex- 
ception taken. 

2.  Canniijx  Law  ^730^  —  Tezai^Aequ- 

VENT  OF  CoUNSEIh 

In  prosecution  for  selling  Intoxicating  liq- 
uors, the  district  attorney's  argument  that  he 
oonaldered  it  the  strongest  several  eases 
tried  does  not  constitute  reversible  error,  where 
the  court  remarked  that  eadi  case  must  be  con- 
sidered by  Itself. 

En  Bsne,  Error  to  District  Court,  Las 
Animas  County;  Granby  Hlllyer,  Judge. 

Frank  Mansoll  was  convicted  of  unlawful- 
ly selling  Intoxicating  Hquors,  and  brings 

error.  Affirmed. 

B.  Malcom  Erickson,  of  El  Moro,  and  Balph 
Ia  Carr,  of  Antonlto,  for  plaintiff  In  error. 
Leslie  E.  Hubbard,  Atty.  Oen.,  (Hiarles 
Roacb,  Asst  Atty.  Gen.,  Pred  Farrar,  Atty. 
Gen.,  and  Clement  F.  Crowley,  Asst  Atty. 
Gen,,  for  the  People. 

GABBIOTTES,  3.  January  XO;  ISU^  an  In- 
ftcamatlon  was  filed  In  the  dlktrlct  court  of 
Las  Animas  coimty  charging  that  Fnnk 
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Manzoll  on  JannaiT  4,  1916,  did  nnhiwfDlly 
s«ll  and  keep  Tat  sale  Intoodcatlng  llgnon 
and  did  nnlatrfnliy  otter  Intoxlcatiiig  liquors 
for  sale,  barter,  and  trade  contrary  to  section 
1,  p.  275,  haXVB  of  191S. 

January  18,  1916,  Earl  Cooley,  Bsq.,  enter- 
ed his  appearance  as  attorney  for  defendant, 
who  was  arraigned,  pleaded  not  guilty,  and 
the  case  was  set  fOr  trial  on  Febrnary  15, 
1916.  Ttlhen  the  case  ^ras  called  In  the  morn- 
ing for  trial  on  the  opening  of  court  that  day, 
the  court  permitted  Mr.  Cooley,  at  his  re- 
quest, to  withdraw  his  appearance.  Defend- 
ant then  stated  in  open  court  that  he  wanted 
to  go  oo  with  the  trial,  but  could  not  afford 
to  pay  an  attorney ;  that  If  the  court  wanted 
htm  to  have  an  attorney  it  conld  appoint  one 
for  him.  The  court  replied  tbat,  if  he  was 
not  able  to  employ  counsel,  it  would  appoint 
one  for  him,  but,  if  he  was  able  to  do  bo^  he 
would  have  to  go  to  trial,  and  continued  the 
case  until  the  afternoon  session.  Wheil  the 
case  was  reached  in  the  afternoon,  the  court 
Inquired  of  defendant  if  he  had  employed 
counsel,  to  which  he  replied  that  he  had  not. 
The  court  then  said  that  it  had  Investigated 
defendant's  financial  standing  and  found  that 
he  was  able  to  emfiloy  an  attorney,  but  that 
he  might  try  his  own  case  if  he  wanted  ta 
Defendant  th«i  said,  if  the  case  was  con- 
tinued over  the  term,  be  probably  would  be 
able  to'  employ  conaael,  to  whldii  ocmdnnatlon 
the  district  attorney  objected.  The  court 
then  stated  again  tbat  it  found  defendant 
was  able  to  employ  counsel,  that  he  oould 
not  get  a  continuance  that  way,  and  ordwed 
the  ease  to  i^oceed.  Wberenpoa  eight  Jurors 
were  called  into  the  Jury  box,  which  exhaust- 
ed the  panti,  and  the  eout  issued  a  i^eclal 
venire  for  ten  more  Jnrors  and  ordered  the 
eight  in  the  box  examined.  Thereupon  these 
eight  Jurors  were  examined  by  the  district 
•ttom^,  by  tta«  defendant. without  the  aid 
of  counsel,  and  by  the  court,  and  passed  for 
cause,  and  tbe  court  took  a  recess  to  await 
the  sberiff's  return  oa  the  open  venire.  lAt- 
er,  when  court  again  convened,  Mr.  Carr 
asked  to  have  the  names  ct  himself  and  Mr. 
Brlckaon  entered  as  counsel  for  defendant, 
which  was  done^  and  they  then  annoanced 
that  ttNor  were  ready  to  proeeed  with  tbe 
triaJL  Thereupon  the  Jsry  of  twdva  was 
completed,  and  counsel  were  permitted  to  ex- 
amine all  tbe  Jurymen  In  the  box,  and  twtive 
Jurymen,  acc^ted  by  both  sides,  were  sworn 
to  try  the  case. 

The  erldoaoe  dumed  that  defendant  was 
running  a  grocery  store;  that  he  lived  In  tbe 
rear  end  of  tbe  store  with  a  partition  be- 
tween the  store  and  his  living  rotHn,  and 
there  was  a  Abort  hallway  between  tbe  store- 
room and  the  kitchen.  January  4,  1916,  of- 
ficers searched  tbe  premises  to  see  If  any 
Intoxicating  liquors  were  kept  in  defendant's 
possession  contrary  to  law,  and  found,  on  ice 
In  the  ice  chest  In  tiCie  hallway  between  the 
store  and  the  kltdien,  60  bottles  of  beer,  and 
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aietting  beside  the  ice  chest  an  nnopened  bar- 
rel of  bottle  beer.  In  the  cellar  under  the 
grocery  store,  they  found  6  kegs  of  whisky, 
part  of  a  barrel  of  bottle  beer,  a  keg  of  beer, 
6  quarts  of  Bed  Top  rye,  2  quarts  of  Bock 
and  Bye,  one  keg  of  wine  and  whisky  mixed, 
one  barrel  of  wine,  and  5  quarts  of  wine. 
When  the  officers  went  to  make  the  search, 
defendant  told  tb^  it  was  vinegar  he  bad  in 
the  cellar,  which  the  jury  must  have  fOund 
untrue.  I^e  barrels  and  kegs  containing  liq- 
uors were  arranged  in  regular  order  on 
benidies-  or  platforms  around  the  cellar,  lying 
fiat  down  with  the  spigots  outward.  The 
spigots  were  not  stuck,  but  opened  easily, 
and  had  tbe  appearance  of  being  recently 
used.  Two  whisky  glasses,  one  containing  a 
small  portion  of  whisky  and  the  other  some 
wine,  were  standing  on  the  head  of  an  empty 
k^ 

[t]  Section  21  of  the  act  under  considera- 
tion makes  the  finding  of  an  unusual  amount 
of  Intoxicating  liquor  In  one's  possession 
prima  fade  evidence,  in  certain  cases,  of  a 
violatiaii  of  the  act  The  principal  error 
assigned  relates  to  an  inatructiw  ^ven  r^- 
ttve  to  the  burden  of  proof  in  cases  where 
the  statute  provides  ttiat  oertaln  acts  shall 
be  prima  fade  evidence  ot  its  violation.  Tbe 
court's  attMitlon  was  not  called  to  any  im- 
perfection or  over^ht  In  the  instruction. 
No  Objection  of  any  hind  was  made  tliereto, 
and  no  exception  was  taken  or  saved  to  the 
giving  of  the  instruction  CMnplained  of,  and 
BO  instruction  covering  this  subject  was  teo- 
dered  to  the  omrt.  Under  swdi  drcumstanc- 
es,  counsel  cannot  urge  the  giving  of  a  faulty 
Snstnietlon  as  grovnd  for  reversal. 

[2]  l^e  district  attorney,  Mr.  Hendrick,  in 
the  course  of  his  remarks  to  the  Jury,  said: 
"In  my  opinion,  gentlauen,  this  la  the  strong- 
est case  of  those  tried."  To  which  ronark 
objection  was  made,  and  the  court  said: 
"Mr.  Hendrick,  every  case  most  stand  upon 
tta  own  bottom."  Gomplalnt  is  made  that 
this  was  an  expression  of  the  district  attw- 
n^'s  opinion  that  the  accused  was  guilty, 
and  constituted  snffldent  prejudicial  error 
to  reverse  the  case.  We  think  tbe  retmke 
of  the  court  was,  under  tbe  circumstances, 
soffident  While  the  remark:  was  impn^ter 
and  the  public  prosecutor  should  not  have 
made  it,  we  do  not  think  it  suffld«it  to  re- 
verse the  case.  In  Jordan  v.  People,  19  Oolo. 
41T.  482,  S«  Fac  218, 220,  this  cottrt  said: 

*Th«  nature  and  scope  (rf  argument  that  will 
be  permitted  In  a  cause  Is  largely  within  the 
diBcretion  of  the  presidioE  judge.  It  is  the  duty 
of  the  court  to  see  that  the  bounds  of  propriefy 
are  not  tranBgressed,  bnt  an  appellate  court  will 
only  interfere  wben  a  gnw  abuse  of  discretion 
is  aude  to  appear." 

In  this  case  we  are  constrained  to  adopt 
the  words  of  the  Supreme  Court  of  Indiana 
where  it  Is  said: 

"If,  fOr  every  transeresBion  at  tbe  pi^osecut- 
ing  attorney  beyond  the  bounds  of  logical  or 
strictly  l^al  ai^umeot,  the  defendant  could 
claim  a  oew  trial,  few  verdtots  could  stand,  and 
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tk9  adaiiaUtrttion  of  crtninal  jostice  voold 
teoome  ig^iractkablfc"  MoniiOD  t.  Stats.  76 
Iiid.'8S6-M8. 

Judgment  affirmed. 


STARE  T.  BOGBHS.   (No.  STflS.) 

<Snpreme  Court  of  GoloradOw  Dec.  8,  1917.) 

Bboeebs  «=9&4— Specific  PsBPOBiuifOE  t=* 
65— PowKBS  or  Bbokebs— Bight  to  Biu- 

KDT. 

Where  defendant  authorized  a  broker  to  sell 
Us  ranch,  bat  refnsed  to  give  ezduiive  sale,  the 
broker  had  authority  to  produce  a  purcbeter, 
able,  readr.  and  willing  to  buy  u^on  the  owner's 
terms,  but  was  without  authority  to  bind  de- 
fendant in  the  absence  of  specific  authortzatiOD 
in  writing,  so  that  a  purchaser  to  whom  ttte 
agent  agreed  in  writing  to  sell  wa*  not  eotiuea 
to  specific  performance. 

Error  to  District  Court,  Park  Oonntr; 
John  H.  Dentson,  Judge. 

Action  by  MR.  Stark  against  Joseph  Bog- 
firs.  Ju^ment  for  defebdaut,  a«d  plaintiff 
brlogB  error.  Affirmed. 

Stark  brought  tbls  action  u  i»lalntifl 
agalnefc  Bogens  as  ^teEendant  In  the  court  be- 
low to  oifbrce  spedSc  perfonnance  of  a  oon- 
tract  to  convey  certain  real  estate  and  per- 
eonal  property.  The  contract  Is  signed  by  A. 
Xj.  Patttm  as  agent  for  the  owner,  and  tbs 
controversy  turns  on  whether  Pattoa  was  ao- 
fhortaed  In  writing  to  enter  Into  a  contract 
binding  Rogen  to  etmmy  the  title.  Rogers 
owned  the  "08"  randi  with  water  rlihts  near 
Hartien  In  Psik  county,  together  with  ifino 
head  of  branded  cattle,  more  or  less,  harness, 
saddle^  wagons,  Uam  Implements,  houadiold 
furniture,  tools,  blacksmith  shop,  cows  and 
horses,  all  of  wbltib  be  desired  to  seU.  The 
evidence  shows  that  Fatten,  a  real  estate 
bnAer  living  at  GoloFSdo  astrlngs,  heud  the 
place  was  for  sale,  and  went  up  in  Septan- 
ber,  1018.  to  sse  Bogsrs  about  a  sales  agenfiy* 
Rogers  told  talm  die,  place  was  for  sale,  and 
after  visiting  the  ranch,  they  talked  over 
the  terms  and  conditions,  and  Pattoa  was 
given  an  oral  agmcy,  whlcb  In  snbstance 
was  that,  If  he  fomd  a  purdiasv,  Rogers 
would  sell  for  960,000,  the  whole  of  the  par* 
chase  price  to  be  paid  in  cash;  that  Is,  there 
were  to  be  no  deferred  payments  or  time  giv^ 
en,  and  he  agreed  to  give  Patttm  91,000  com- 
mlsidon  for  his  troobla  After  returning  to 
Colorado  Springs,  Pattoa  condoded  that  for 
his  protection,  be  should  have  an  exclusive 
agency,  and  so  pr^tared  such  an  agreement, 
also  a  prospectus  whldi  he  maUed  Septembw 
4tli,  with  a  lettN  to  Rogers.  In  the  letter 
Iw  stated:  ^e  are  sending  you  herewith  a 
copy  of  the  prospectus  we  have  issued,  de- 
scribing the  "96'*  randi,  and  htwe  you  vrtU 
apiffova  of  it  We  have  snbrnltted  It  to  a 
good  many  people.  In  Denver,  we  have  of- 
ferM  tlie  property  to  a  Ur.  Bldenour,  wlio 
Is  an  Mgent,  and  Incase  he  should  And  a  boy- 
«r  before  we  do,  he  of  course  would  do  the 
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business  tb  rough  us.  This  gentteman  wHK4y^ 
OS  to-day  what  position  we  are  in«  in  case  be 
should  secure  a  buyer,  to  not  let  the  deal  get 
away  from  us.  We  firmly  believe  we  will 
sell  the  place  very  soon*  bat  as  our  efforts 
are  so  scattered,  we  do  feel  that  we  should 
have  at  least  an  agreement  of  exclusive  sale 
while  we  are  dealing  with  the  people  men- 
tioned as  well  as  others  that  may  turn  up  at 
any  time.  Hope  you  will  see  the  matter  as 
we  do  and  return  the  brief  agreemmt  we  are 
sending  herewith.  The  agreement  mentioned 
Is  as  follows: 

"Agreement; 

"I  hereby  emplqv  Hr.  A.  L.  Pattoa,  doing 
business  as  the  Patton  Real^  Company  of 
Colorado  Bprlngs,  Colo.,  exclusive  agent  to  sell 
the  property  known  as  the  '63'  ranch,  together 
with  all  cattle,  horses,  implements,  land  and 
water  rights,  for  the  sum  of  $50,000  net  to  me. 
This  employment  t<J  remain  ip  force  while  cer- 
tain people  whose  names  are  mentioned  in  a 
letter  of  this  date  are  being  dealt  with,  or  ^h 
others  who  may  become  Interested  witmn  a  rea- 
sonable time.  —  -—■ "■  Owner." 

The  prospectus  described  the  ranch  andpw^ 
sona!  property,  and  among  other  things  stat- 
ed that  Rogers  desired  to  sell  and  bad  placed 
It  all  In  the  hands  at  the  Patton  Realty  Com- 
pany of  Colorado  Springs  for  sale.  Septem- 
ber 28th  Rc^rs  r^Ued  as  follows: 

"Howbert,  Colo.  Sept  2Sth.  19ia 

"Mr.  A.  L.  Patton,  Colo.  Sprfngs— Dear  Sir: 
I  rec'd  the  proapeotua  describmg  the  "eS*  ranch. 
BTerytliing  seems  to  be  all  right  except  Uie 
agreement  for  me  to  sign,  giving  you  the  exda- 
sfve  right  to  sell  the  property.  I  don't  feel  tike 
signing  this  agreement  as  there  are  eevsral  par- 
ties after  me  now  to  bay  th«  property.  If  you 
are  the  first  one  to  find  «  buyer  who  wants  the 
property  it  would  be  all  right.  If  a  man  comes 
to  me  with  the  ready  cash  to  bay  the  property 
I  want  to  be  at  liberty  te  seU  my  own  proper^ 
without  asking  any  qaestioos  of  any  one.  £t 
yon  can  sell  the  property  X  will  do  Just  as  I 
said  I  would  by  you.  I  never  go  back  on  any- 
thing I  say. 

"Toors  very  truly,         Joseph  Rogera" 

This  letter  Is  the  basis  of  plalnturs  cause 
of  action,  and  he  relies  npoo  It  as  Patton's 
written  authorl^  to  make  a  sales  contract 
binding  Rogers  to  convey  the  title.  Febru- 
ary 24,  1014,  Patton  wrote  Rogers  that  he 
had  found  a  purchaser  who  would  pay  960,- 
000  cash  after  an  inspection  of  the  property 
and  an  examination  of  the  abstracts.  In 
this  letter  he  states: 

**!  priced  the  place  at  $60,000.  and  Mr.  Starir, 
who  18  evidently  acting  for  some  one  else,  has 
accepted  it  at  that  price.  Mr.  Stark  has  agreed 
to  pay  $2,000  to  show  his  intention  to  complete 
the  payments  when  title  Is  examined,  which,  of 
coarse,  he  would  have  a  right  to  do.  and  in  the 
meantime  to  look  the  stock  over  to  assure 
himself  that  everything  is  just  as  represented, 
which,  of  course,  he  knows  in  advance  is  posi- 
tively described,  as  your  repuiatifm  (or  tntecri- 
ty  is  such  that  no  man  would  think  of  question- 
ing it.  But  this  Is  merely  a  matter  of  business, 
which  every  man  expects  and  really  desires. 
My  idea  is,  la  view  of  the  heavy  snow,  that  it 
wul  take  several  weeks  to  fully  torn  over  the 
place,  but  a  substantial  payment  as  (s  ottered 
wiU  logically  complete  the  deal,  except  tlu 
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prellminarieB  wMc^  will  naturally  foDowa,  and 
I  hop«  to  hear  from  jxm  right  away  bo  myaelf 
and  Mr.  Stark  may  eome  w  to  your  place  soon 
and  make  tkia  payment,  and  talk  the  whole  mat- 
ter over  aa  man  to  man.  We  are  to  accept  a 
payment  of  $2,000  to  apply  on  purehaae  price, 
baiaiice  to  be  paid  aa  soon  as  the  weather  will 
permit  an  iospectibn  of  the  property;  and  in 
caae  they  faU  to  complete  the  paymentB,  we  are 
to  keep  the  money  bo  paid.  This  kind  of  an 
arrangement  Is  simply  a  cash  sale  arranged  to 
■nit  the  bad  weather,  which  I  am  «ure  you  will 
appreciate  as  well  as  to  appreciate  that  such  an 
offer  comes  from  those  who  are  not  triSers; 
for  a  snbatantial  cash  nascent,  such  as  is  pro- 
posed, is  sufficient  evidence  of  good  faith.  I 
personally  feel  confident  that  you  will  sanctioa 
my  ideas,  and  see  that  in  every  way  I  have  had 
yonr  welfare  in  mind,  particnlarly  when  the 
bad  weather  Is  eonaidered." 

March  3,  1914,  Patton  telegraphed  Rogers 
that  talmftelf  and  two  others  would  be  up  on 
tb»  noon  train  Thursday  to  see  the  place, 
and  wanted  him  to  go  with  them  If  conven< 
lent;  that  fbey  were  prepared  to  make  pay- 
ment as  pa  hia  letter ;  to  which  Rogers  re- 
plied that  the  road  to  the  **8S"  randi  waa 
impaasable^  and  not  (to  come.  March  10, 
1914,  Patton  prepared  the  sales  contract  upon 
whldi  tUs  suit  was  afterwards  brought,  bat 
it  was  not  signed  at  that  time.  Some  time 
between  the  10th  and  the  18th,  Patton  and 
Stark  visited  the  cattle  ranch.  Stark  Inspect- 
ed the  cattle,  and  after  tiny  r^umed  to 
Oolorado  Sprtngs,  die  sales  contract  was  sign- 
ed and  Stark  paid  Patton  $2,000  In  cash  on 
the  contract,  ftnr  which  be  took  a  receipt  as 
follows: 

"Colorado  Springs,  Colorado,  March  18;  1914. 

"Beceived  of  E.  B.  Stark  the  som  of  two 
thoasand  ($2,000),  the  same  being  tike  payment 
of  $2,000  provided  for  in  the  contract  for  the 
"flS*  xaadi  and  personal  proper^  going  with 
samch  the  same  being  located  in  SonUi  Park. 

"[Signed]  A.  L.  Patton. 
"AfSBt  for  Joseph  Bogers,  Owner.** 

The  sales  contract  Is  as  follows: 

"A  Contract. 
*X!oIorado  Springs,  Colorado, 

"March  lOtb,  1914. 
This  contract  entered  into  this  lOtfa  day  of 
March,  1914,  between  A.  L.  Patton,  agent  for 
Joseph  Bogers,  hereinafter  designated  as  the 
par^  of  the  first  part,  and  E.  B.  Stark,  herein- 
after designated  as  the  partr  of  the  second 
part,  witnesseth:  Hie  party  of  the  first  part 
agrees  to  sell  the  property  with  all  water  rights, 
cattle,  horses  and  otiier  chattels  known  as  the 
Sixty-Three  (63)  Bancb  as  described  in  a  pros- 
pectos;  a  copy  ut  which  is  herewith  attached 
for  the  total  aam  of  $60,000,  sixty  thoasand 
dollars.  Said  total  sum  Is  to  be  paid  in  cash 
in  the  manner  hereafter  set  forth:  $2,000.00^ 
tvo  thousand  dollars,  on  the  execntion  and  dr- 
tiveiT  of  this  contract  and  the  balance,  $^,000.' 
00,  fifty-eight  thoasand  dollars,  as  soon  aa  the 
party  of  ue  second  part  or  bia  agents  or  as- 
signs may  Inspect  and  Invoice  the  cattle  and 
horses  on  said  ranch:  Provided,  however,  said 
inspection  most  be  made  and  total  payment 
oomglcted  <m  or  before  sixty  dsys  from  this 
date.  It  is  nnderstood  and  agreed  that  the  time 
here  mentioned  is  given  on  account  of  weather 
conditions  only,  and  ia  not  intended  to  extend 
time  except  In  caae  of  bad  weather.  It  is  fur- 
ther nnderstood  and  agreed  that  the  party  of 
the  second  part  is  to  satisfy  himself  as  to  the 
aomber  of  catOe  whldi  Is  one  thoasand  more  or 


less  and  to  consider  Joseph  R<«ers  released  in 
every  way  in  case  the  connt  may  not  be  satis- 
factory in  the  future.  Passing  ei  title  shall 
be  considered  as  a  release  of  any  rssponsibility 
whatever.  Party  of  the  first  part  ae  agent  for 
said  Bogers  agrees  to  deliver  good  merchanta- 
ble title  to  all  pertaining  to  said  ranch,  and  to 
place  papers  in  the  hands  of  party  of  the  second 
part  for  his  inspection  as  soon  as  tbe  first  pay- 
ment heretofore  mentioned  Is  paid.  It  la  far- 
ther agreed  Chat  time  ia  the  essence  of  tills 
agreement,  and  that  failure  on  the  part  of  the 
second  party  to  complete  payment  as  above  set 
forth  shall  be  and  is  a  forfeiture  of  the  amount 
already  paid  and  may  be  retained  by  said  Bog- 
ers as  liguidnted  damages.  Except  that  In  case 
the  cattle  may  not  all  be  found  or  that  the 
count  may  appear  as  being  abort  <^  one  tiiou- 
sand  head  all  told  then  party  of  the  second 
part  may  demand  tbe  return  of  the  two  thoa- 
sand dollars  above  mentioned  when  he  hae 
shown  condusively  ^at  tbe  number  is  short 
of  one  thoasand,  oat  he  nor  bis  snccessors  or 
assigns  may  demand  such  rtsmm  of  money  for 
any  other  reason.  In  eaee  count  does  appear 
to  be  short  and  par^  of  the  second  part  aeceptx 
and  setdes  for  said  property,  th«a  the  act  of 
his  acceptance  and  payment  shall  be  considered 
as  a  final  release  w  said  Joseph  Bogers. 

"A,  I*  Patton  [Seal) 
"Agent  for  Owner. 

*m.  R.  Stark.  [SesL]" 

The  following,  copied  from  the  ptoq>ectiis, 
was  indorsed  on  the  contract: 

"This  description  of  tbe  "68'  ranch  belonging 
to  Joseph  Bogers  of  Howbert,  Colorado,  is  an 
exact  carbtm  copy,  in  fact  the  same  Identical 
copy.'  which  was  submitted  to  Mr.  Rogers  by 
me  for  bis  approval  and  returned  to  me  with 
his  letter  of  September  28, 1013,  and  is  berelnr 
made  a  part  of  my  agreement  with  E.  B.  Stark 
for  the  sale  of  said  property.  In  case  this 
agreement  is  finally  consummated  by  said  Stark, 
this  description  is  to  be  couMdered  the  basis 
of  sale.  A.  L.  Patton,  Agent." 

The  next  day,  March  10th,  Patton  soit 
Bogers  the  $2,000  by  letta-.  In  wbldi  he 

said: 

"I  am  very  pleased  to  send  yoa  herewith 
cashier's  check  received  yesterday  as  part  pay- 
ment on  the  ranch.  This  paymoit  is  enoagh  to 
show  that  these  people  are  in  earnest  and  are 
ready  to  take  over  the  iwoperty  jast  as  eoon 
as  you  advise  that  they  can  see  the  bulk  of  the 
cattie  and  make  some  Kind  of  a  count  that  will 
be  reasonably  satisfactory.  They  are  anxious 
to  get  it  through  as  soon  as  possible.  •  •  • 
This  manner  of  dealing  with  the  affair,  I  am 
sure,  ie  in  accordance  with  yoar  wish  as  well 
as  positive  instructions  to  me;  and  this  leaves 
you  clear  and  absolutely  released  forever  when 
place  is  turned  over,  which  will  be  completed 

Set  as  Boon  as  yon  advise  me  so  I  may  notify 
r.  Stark  that  tbe  roads  are  fit  to  get  over.  I 
would  come  pcrsoaally  and  brhig  you  this  check, 
but  Some  other  business  will  detain  me  for  a 
day  or  so,  bat  wfll  cosse  np  soon  and  talk  with 
yea,  and  at  that  tine  can  get  papers  foe  Mr. 
Stark's  examination." 

To  wMdi  Boflns  repUedt 

**Howfoert,  Colo.,  Iffardi  B2, 1914. 

"Mr.  A.  It.  Patton,  Colorado  Springs.  Colo.— 
Dear  Sir:  Your  letter  of  the  19th  with  Inclo- 
Bures  was  rec'd  in  due  time.  In  reply  will  say 
I  will  return  all  inclosures  to  you,  including 
check  for  $2,000.  I  don't  want  any  money  on 
my  property  until  it  is  Bold.  When  my  '63* 
ranch  and  property  is  sold  I  will  give  a  war- 
ranty deed  for  the  whole  of  it,  providing  that 
the  price  agreed  Is  spot  cash.  My  price  la  the 
"OS*  ranch  and  property  now  is  $Cffi,O0O;  iUa 
win  be  my  price  in  the  property  for  S  weeks 
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from  to-digr.  Any  tlma  In  two  wmIw  from  to- 
day «62,O00  spot  caib  wlU  buy  th*  tS&'  property, 
cattle  and  ran  oh. 

"£oara  tnily,  Joa^A  B<«ew.*' 

March  27tli  Patton  wrote: 

"I  was  very  much  surprised  to  Teceive  your 
letter  retarDiog  the  check  for  $2,000.  You 
cortainly  aathoriced  me  to  sell  the  ranch,  cat- 
tle, horses,  etc.,  for  $50,000.  I  have  done  that 
and  more.  Theaale  wae  made  practically  on  a 
cash  bttBis.  You  could  not  expect, that  any  one 
would  place  the  entire  purchase  price  in  your 
hands  vithont  an  opportunity  to  inspect  the 
property  and  examine  the  titie.  I  was  ready 
with  my  part7  to  so  to  the  ranch  to  make  this 
examination.  My  letter  of  February  24th  ad- 
vised you  fully  of  the  negotiations  which  I  had 
carried  on  with  Sir.  Stark,  the  price  I  had 
given,  and  the  terms  of  sale.  To  that  you  made 
no  reply,  nor  did  you  in  any  way  indicate  to 
me  that  you  did  not  desire  to  sell  the  property 
at  the  price  and  on  the  terms  mentiooed.  On 
the  contrary,  after  the  telegram  to  you  of 
March  3d  you  replied  on  March  4tb:  'Road 
Haver  to  "63"  impassable.  D<»i't  come  up 
now.'  From  which  I  inferred,  as  I  had  a  right 
to,  that  everything  was  satisfactory,  except 
that  it  was  impractical  to  visit  the  ranch  at 
that  time.  I  have  bept  you  fully  advised  of 
eadi  step  as  it  was  taken.  The  parties  with 
whom  I  have  contracted  in  yonr  behalf  have 
shown  their  good  faith.  They  are  now,  and  at 
oil  times  have  been,  ready,  wHling  and  able  to 
complete  the  purchase.  They  iosiik  upon  your 
carrying  out  your  part  of  the  contract.  I  also 
expect  compensation  for  my  ser^ees.  1  am 
sure  that  when  you  consider  the  whole  sitqa- 
tion  you  will  realize  that  you  have  made  a  mis- 
take. I  therefore  suggest  that  you  write  me  at 
once,  fully  ratifying  the  contract  which  I  have 
made  in  v our  behalf  and  Indicating  yonr  vriUing- 
ness  to  do  your  part  towards  its  completion.  I 
hold  the  check  for  $2,000  snbject  to  your  or- 
der." 

fnie  eridenoe  Aows  that  plaintiff  was 
able,  ready,  wUIlnft  and  fdesironB  to  go 
ahead  and  anDiOete  the  sale  that  Patton 
had  negotiated.  At  the  close  of  plaintiff's 
eTidakce  the  eourt  on  motion  of  defendant 
entered  a  Jndgment  of  dlamlBsal.  and  lAain- 
tlff  brings  the  case  here  on  error. 

John  R.  Smith  and  H.  B.  Woods,  both  of 
Denver,  for  plalnttil  in  error.  I.  S.  Smith,  of 
Greeley,  and  James  A.  Orr,  of  Colorado 
Springs,  for  defuidaut  in  error. 

GARRIGUBS,  J.  (after  stating  the  facts  as 
Above).  1.  Whatever  may  be  the  rule  else- 
where, it  la  held  by  ns  that  where  real  estate 
Is  placed  in  the  hands  of  an  agent  with  io- 
stnictloDS,  either  orally  or  In  writing,  to 
sell.  It  confers  authority  upon  the  agent  to 
produce  a  purchaser  able,  ready,  and  willing 
to  buy  upon  the  terms  offered  by  the  owner, 
but  gives  the  agent  no  anthorlty  over  the  ti- 
tle, unless  he  is  gpedOcally  aatborlzed  in 
writing  to  bind  the  title  or  to  enter  into  a 
contract  binding  the  owner  to  convey  the  ti- 
tle. Buckingham  v.  Harris,  10  Colo.  495, 
15  Pac.  817;  Johaaoa  v.  Lennox,  05  Colo, 
125,  138  Pac.  744:  Springer  v.  aty  Bank, 
59  Oolo.  ST6.  14d  Pac.  253,  Ann.  Gas.  1917A, 
520.  In  the  case  of  Buckin^am  t.  Hai^ 
rls,  supra,  it  is  held  that  the  employment 


oC  an  a«»iit  to  seU  real  oatate  does  not 
Teat  him  with  pow«  over  the  title,  and 
although  he  produces  a  pnrdtaser  ready, 
able,  and  willing  to  buy  the  property  on  liie 
owner's  terms,  stlU  the  owner  may  dedine 
to  convey  or  complete  the  sale.  In  Jotnaaa 
T.  Lennox,  supra,  it  Is  held  that  v^ben  tb« 
purchaser  brings  suit  upon  a  contract  ex- 
ecuted by  an  agent  to  conv^  real  estate,  the 
burden  is  upon  the  plaintiff  to  show  that  the 
agent  was  not  only  authorized  to  negotiate 
the  sale  of  the  land,  but  that  be  was  given 
authority  in  writing  to  enter  into  a  contract 
with  the  purchaser  binding  the  owner  to 
convey  upon  the  terms  expressed  In  the  sales 
contract.  In  Springer  v.  City  Bank,  supra, 
the  agent  was  authorized  la  writing  to  pro- 
cure a  purchaser  and  sell  the  land;  held, 
that  this  only  authorized  him  to  find  a  pur- 
chaser able,  ready,  and  willing  to  buy  upon 
the  owner's  terms,  and  did  not  give  the  agent 
authority  over  the  title  or  to  enter  Into  a 
contract  of  sale  with  the  purchaser  binding 
the  owner  to  convey  the  title.  In  the  <^>lu- 
lon  at  page  381  of  69  Colo.,  at  page  255  of 
149  Pac.  (Ann.  Cas.  1917A,  520),  it  Is  said: 

"It  Is  a  general  rule  that  where  real  estate 
is  placed  in  the  hands  of  an  agent,  either  ver- 
bally or  by  written  ipstrument,  to  find  a  pur- 
chaser, or  with  instructions  hi  general  terms  to 
sell,  the  agent  is  not  thereby  authorised  to  en- 
ter into  a  contract  of  side  binding  upon  the 
owoer,  as  in  either  instance  the  agent's  author- 
ity extends  only  to  finding  a  purchaser  accepta- 
ble to  the  owner,  and  to  negotiate  a  sale  gener- 
ally between  sacb  purchaser  and  the  owner. 
The  use  of  the  words  'to  sell'  in  such  a  case  Is 
held  to  mean  no  more  than  to  authorise  the 
agent  to  find  a  purchaser.  ThlM  doctrine  is 
firmly  settled  In  tbis  jurisdiction." 

We  think  tlie  lower  court  entered  dw 
proper  Judgment;  and  it  wOl  be  affirmed. 
Affirmed, 

WHITE,  0.  J.,  and  SCOTT,  J.,  concar. 


KORF  et  al.  v.  ITTEN.   (No.  8681.) 
(Supreme  Court  of  Colorado.    Nov.  6,  1917.) 

1.  HiQHW ATS  «»6S  —  G8TABLiBHHBNT— Bub- 
den  or  Pboof. 

Where  land  claimed  by  defendant  to  lie  a 
portion  of  the  county  highway  was  under  fence 
and  plaintiffs  were  in  possession  claiming  title, 
defendant  bas  the  burden  of  proving  the  exist- 
ence of  the  highway. 

2.  HlQHWATS  «=»6S— ABANDOTTltENI^BlTRDEV 
OP  Pboof. 

When  the  existence  of  a  county  highway  is 
once  established,  the  burden  is  on  Ute  landowner 
denying  its  existence  to  show  that  it  has  been 
abandoned. 

3.  PcBLio  Lauds  «s364— Hohbsixad  Xhtbt— 

BrracT. 

Rev.  St.  U.  S.  1  2477  (0.  S.  Comp.  St  1916, 
1  4019),  declares  that  the  right  of  way  for  the 

construction  of  highways  over  public  lands  not 
reserved  for  public  use  is  granted.  Rev.  St. 
Colo.  1908,  I  S834,  provides  that  the  board  of 
county  commissioneis  may  declare  any  section 
or  township  line  on  the  public  domain  a  public 
highway.    Before  the  board  ot  county  commis- 
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sioQCts  declared  a  highwv  eiUblMted  over  sec- 
tion liiMfl  in  the  panic  d(HDain,  bomeatead  or 
jire-emptioD  entriea  had  been  made  upon  aome  of 
the  land  whtdi  wai  ao  dEeeted.  Beti  that,  aa  an 
entTTiDBn  reqnbaa  an  Indhwati  title  to  'tte  land, 
the  hichwa?  coold  not  be  eatabUahed  under  the 
atatuteB  over  hia  property. 

4.  PtTBUC  I^ITDS  «»04  —  EfflABXISHUENT  OW 
HlOHWAT  OVEB  —  PDBZ-IO  DoHAlV  —  HOU- 
STKAD  E^TBT. 

The  declaration  of  the  highway  by  the  board 
of  connty  oommisnoDers  did  not  establiah  it 
over  that  portion  of  the  public  domain  on  which 
homestead  or  pre-onption  mtriea  had  been  made 
even  though  the  entnee  were  MbseQuenCly  aban- 
doned. 

5.  High  WATS  ^»66  — BBTABZOBHlfENX  — PfiO- 

CEKDINQS. 

Where  he  ia  in  possession,  a  landowner  is  not 
obliged  to  bring  a  direct  action  to  set  aside  pro- 
ceediivB  to  establish  a  highway  over  bla  land 
which  were  defective  but  may  rest  on  his  pos- 
session. 

6.  APPEAt  AND  Erbob  4=»864(2)  —  Revibw  — 
JUDOmNT. 

If  a  judgmmt  of  tiie  trial  court  can  be  sus- 
tained for  any  reason,  it  abould  be,  though  the 
one  on  which  it  was  based  waa  erroneous. 

7.  HlOHWATS  ^17  — BWABtlBHIIBHT  — PBB- 

SCBIPTIOir. 

In  a  suit  to  enjoin  a  road  orerseer  from  re- 
moving fences  belonging  to  plalntttFa  for  the  pur- 
pose of  opening  alleged  public  highways,  evidence 
heid  insufficient  to  show  that  the  aUeged  hlgh- 
waya  ware  established  by  prcaeriptioiL 

8.  Apfbae.  and  Ebbob  «s>1002  —  Bbview  — 

FlNDIHOS.  „ 

Findings  of  the  trial  court  on  eonflietiBg  en- 
dtnce  shottid  not  be  disturbed. 

Ed  Banc.  Error  to  District  Gonrt.  Tuma 
County;  H.  P.  Burke,  Judge 

Action  by  Leopold  Korf  and  otbers  against 
Alfred  Itten.  There  was  a  judgment  for  de- 
fendant, and  plalDtlffs  bring  error.  Revers- 
ed and  remanded,  wltti  directions. 

McConley  &  UcConley,  of  Sterling,  for 
plalntills  in  error.  Jo.  A.  Fowler,  of  Denver, 
Cor  defendant  In  error. 

HILL,  J.  The  main  purpose  of  this  ac- 
tion was  to  enjoin  the  defendant  in  error,  a 
road  overseer  of  Xuma  county,  from  tearing 
down  a  portion  of  certain  fences  belonging  to 
the  plaintiffs  In  error  for  the  purpose  of 
opening  certain  alleged  public  highways,  a 
portion  of  which.  If  opened,  will  be  upon  20 
quarter  sectiona  of  land  admitted  to  be  own- 
ed by  the  plaintiffs  In  error  unless  title  to 
the  portion  In  controversy  had  become  rested 
In  the  county  for  road  purposes.  The  court 
found  that  the  lands  in  dispute  were  public 
highways,  and  gave  Judgment  accordingly. 

(1,2]  The  lands  In  question  being  under 
fence,  with  the  plaintiffs  In  possession  claim- 
ing title  thereto,  the  burden  of  proof  was  up- 
on the  defendant  to  sbow  the  ezistoice  of 
the  highway,  which  was  put  in  issue.  When 
this  is  established,  the  burden  (which  was 
made  an  Issue)  Is  upon  the  landowner  to 
sbow  tbttt  the  highways  had  been  abandoned. 
Dingwall  V.  Weld  County  Com'rs,  19  Colo. 
41fi.  36  P^c.  148. 

The  defendant  elaims:  First,  that  these 


roads  were  setabllsbed  by  the  board  of  coun- 
ty coDunlflBloneni  ot  Weld  oounly  in  18^ 
when  these  landa  were  a  part  of  that  coun- 
ty, and  that,  in  case  its  ^oceedincs  arc  In- 
sufficient to  sustain  this  contentlni,  all  par- 
ties have  acquiesced  tberdn  for  about  26 
years,  and  that  after  this  long  period  the 
plalntlffa  should  be  .estopped  from  claiming 
otherwise;  also,  that  these  facts  are  suffi- 
cient to  establlflih  hli^ways  by  prescriptioD. 
To  sustain  the  first  claim,  he  relied  upon  the 
record  of  the  board  of  county  commissioners 
of  Weld  county.  It  discloses  that  upm  Octo- 
ber 12,  1886.  a  petition  was  presented  to  it 
signed  by  about  40  alleged  landowners.  This 
petition  prays  that  a  ootmty  road  or  roads  be 
laid  out  as  follows: 

"Connaaicing  at  S.  W.  comer  tA  township  1 
R.  48  W.,  on  the  base  line  and  on  each  sec- 
tion line  cast  through  ranges  48  and  47  west 
and  to  turn  north  to  township  6  N.,  R.  48  and  47 
W.  Also  to  oonunence  at  the  same  point  and 
on  each  section  line  north  on  B.  line  between  48 
and  49  W.  to  township  5  N.,B.48  W.  and  run 
east  through  ranges  48  and  47  W.  Said  roads 
to  run  on  said  section  end  range  lines  or  as  near 
as  practicable.  •  •  •  Said  road  to  be  not 
less  than  sUty  (60)  feet  in  width." 

That  npon  October  28d,  following  the  filing 
of  this  iietltlon,  a  purfwrted  order  of  the 
board  signed  by  its  chairman  waa  entered 
thereon,  as  follows: 

"Presented  to  the  board  of  coun^  commission- 
ers October  38, 1886,  when  the  f<^wbig  action 
was  taken  and  entered  of  record,  to  wit:  It  ap- 
pearing to  the  board  that  the  right  of  way  is  all 
granted  for  said  roads  except  through  unpatented 
government  land  which  is  taken  m  accordance 
with  seedon  2477  ot  the  Revised  Statutes  of  the 
United  States,  and  the  board  believlnK  liiat  pub- 
lic good  reQuires  said  road,  on  motion  it  was  or- 
dered that  the  prayer  of  the  petitioners  be  grant- 
ed and  the  roads  herein  described  be  and  are 
hereby  declared  public  iiii^ways.  The  clerk  is 
directed  to  record  the  petition,  plat  the  roods, 
and  notify  the  road  overseer  of  the  proper  dis- 
trict to  open  said  roads  to  travel  at  once. 

That  the  peHUon  and  order  Indorsed  thwe- 
on  were  duly  filed  and  recopded  In  the  office 
of  the  derk  and  recorder  In  Weld  county  on 
November  3.  1886.  That  on  said  23d  doiy  of 
October,  1B86,  a  similar  order  or  cogj  of  this 
order  was,  by  the  derlt,  entered  In  the  rec- 
ords of  said  board  ot  connty  commissioners. 

It  will  be  obeerved  that  the  road  or  roads 
prayed  tor  in  this  petition  indude  all  section 
lines  In  eight  townships  a  distance  of  about 
648  miles.  The  petlticm  dlstdoees  that  prac- 
tically all  the  petitionerB  who  signed  It  as 
purported  freeholders  reside  In  one  township, 
and  that  no  ten  of  them  lived  within  2  miles 
of  any  portion  of  the  section  lines  covered  by 
the  allied  roads  surrounding  the  greater 
portion  of  the  lands  In  controversy,  for  which 
reason  it  Is  claimed  the  record  shows  afflrnia- 
Uvely  that  the  board  was  without  jurisdic- 
tion to  act  as  It  did;  hence  Its  efforts  were 
roid.  It  is  also  claimed  that  no  survey  was 
made,  no  viewers  appointed,  no  notices  post- 
ed, and  no  compensation  ^ven.  for  which 
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reasona  no  roBd  was  establlsbed.  These  con- 
tentlons  may  be  eliminated  by  calling  atten- 
tion to  the  fact  that  the  petition  waa  not  pre- 
sented for  BCtl<Hi  nnder  tSie  proTlMons  of  the 
statute  whldi  counsel  refers  to,  but,  to  the 
contrary,  was  an  effort  under  general  section 
68S0,  Berlaed  Statntea  1908,  which  author- 
izes tiie  establishment  of  a  road  where  all  of 
the  rle^it  of  way  Is  given,  in  which  case  the 
appointment  of  appraisers,  the  posting  of  no* 
tlces»  etc,  Is  not  required.  As  to  goTemment 
land,  this  record  disdoaes  that  the  board's 
action  was  attempted  by  authority  of  the 
latter  portion  of  section  5834,  Revised  Stat- 
utes 1908,  which  Lb  to  the  effect  that  the  «Hn- 
missioners  may,  at  any  regular  meeting,  by 
an  order  of  the  board,  declare  any  section  or 
township  line  on  the  public  domiiin  a  public 
highway,  and  tliat  cm  and  after  the  date 
of  audi  order  (whldi  shall  be  attested  by  the 
eleA  under  the  seal  of  the  connty  and  re- 
corded tat  flie  office  of  the  recorder  of  deeds) 
the  road  so  laid  out  shall  be  a  public  high- 
way. This  procedure  as  to  gOTemment  land 
not  fileA  upon  is  audiorlsed  by  section  2477, 
Beriaed  Statutes  of  the  United  States  (U.  S. 
Comp.  St  lftL6,  I  401^.  In  sudk  drcum' 
stances.  It  is  unnecessary  to  detumlne 
whether  this  p^itkm  sought  to  establish 
many  roads,  as  claimed.  Instead  of  one,  or 
whether  the  petitioners  resided  within  two 
miles  €t  those  in  owtrorersy,  U  eadi  section 
line  is  to  be  considered  as  a  separate  road 
fbr  tbe  porpoaes  of  compliance  with  t2ie  stat- 
Qtea. 

[I]  The  plaitttUEs  in  error  own  about  twen- 
ty  quarts  sections  ot  land  through  which 
these  roads  are  allseed  to  exist  Kone  of 
these  quarters  bad  homestead  or  pre-^emp- 
tion  filings  tvon  tliem  when,  on  October  23, 
1886,  the  Weld  connty  board  made  Its  order 
dedarin£  a  part  thereof  as  public  highways 
by  virtue  of  its  being  public  land.  Thereaft- 
er, dght  of  tlMse  flUnga  «««  rdlaaiilAiedt 
which  lands  were  entered  by  others  several 
years  after  the  board's  order  calling  for  this 
road.  These  last  entries  ultimately  ripened 
Into  title.  Patent  was  Issued  fw  one  qnor- 
ter  iqion  tb»  original  filing;  which  was  In  es- 
istenoa  when  the  Ixiard  made  its  ordw  de- 
claring a  pnUic  hl^way  thereon.  None  of 
the  original  entrymen  signed  the  petition  for 
the  roads.  For  theee  reasons  it  Is  urged 
that  the  board's  order  declaring  these  sec- 
tion linea  public  highways  did  not  affect  the 
lands  upon  which  filings  were  In  existence 
where  the  petition  had  not  been  signed  by 
these  entrymen,  regardless  of  the  fact  that 
eight  of  these  entries  were  thereafter  relin- 
quished to  the  government  and  subsequently 
filed  on  by  others  who  procured  title.  The 
question  for  determination  concerning  these 
eight  quarters  Is:  Were  they  at  the  time  of 
the  board's  order  a  part  of  the  public  domain 
wltliin  the  meaning  of  section  2477,  Revised 
Statutes  of  the  United  States  (U.  &  Oomp. 
St  l»I6y  I  4S18)?  It  reads; 


"Tha  right  of  way  for  tbe  emtmMm  of  kl«h- 
ways  over  public  landsr  not  reMTvad  tor  public 

OSes,  Is  hereby  granted." 

SectiOTi  5834  of  out  Revised  Statutes  1908 
provides  that  the  board  of  county  oommla- 
sloners  may,  at  any  regular  meeting,  etc.. 
declare  any  section  or  township  line  on  the 
public  domain  a  public  highway. 

In  Stofferan  v.  Okanogan  County,  76 
Wash.  2eS,  136  Pac  484,  It  was  held  that  sec- 
tion 2477,  Revised  SUbites  of  the  United 
States  (U.  S.  Comp.  St  1916,  S  4919),  did  not 
operate  as  a  grant  In  prsesentl.  that  the 
grant  thereunder  did  not  take  effect  until  the 
highway  was  established  under  some  public 
law.  In  holding  that  a  homestead  entry- 
man's  right  was  superior  to  that  of  tbe  coun- 
ty for  road  purposes  attempted  to  be  estab- 
lished subsequent  to  the  entry  but  prior  to 
the  patent,  the  court  said: 

"But  a  homesteader,  aftN-  entry,  occupies  an 
entirely  different  posIUon.  He  has  in  fact  pot^ 
chased.  His  enfa^,  wUeh  is  made  by  making 
and  GUng  an  affidavit  and  payinE  the  sum  requir- 
ed by  law.  is  a  contract  of  purdiase  which  gives 
hfm  an  inchoate  title  to  the  land,  which  is  prop- 
erty. This  is  a  sabstantia]  and  vested  ri^t 
which  can  only  be  defeated  by  his  faOnre  to  per- 
form the  conditions  annered." 

By  analogy,  this  phase  of  this  question  bas 
been  determined  br  this  court  in  D.  ft  B.  O. 
B.  &  Oow  T.  Wilson,  28  Colo.  Q,  62  Poc  843. 
In  whidi  it  was  lield  that  the  act  (tf  Gongress 
of  llarch  8,  1876,  c.  162,  18  Stat  482  (U.  S. 
Comp.  St  1916.  il  4921-1926),  waa  not  In  the 
nature  of  an  absolute  grant  In  pnesenti,  but 
was  an  offer  to  all  railroad  companies  to 
have  a  right  of  way  over  the  public  lands  of 
the  United  States;  that  la,  that  they  might 
accept  it  If  they  wished.  This  act  granting 
a  right  of  way  to  railroads  la  quite  similar 
to  the  one  concerning  public  highways.  In 
holding  that  It  did  not  give  to  the  railroads 
a  right  of  way  over  lands  held  by  a  pre-emp- 
tor  not  located  prior  to  Us  pre-emption  flUng, 
the  court  said: 

**It  necessarily  follows  from  tbis  mllng  that 
under  this  act  a  right  of  war  is  not  in  tiie  nature 
of  a  grant  in  prtesenti.  Indeed,  it  was  expressly 
decided  that  a  settler,  who  had  only  an  inchoate 
right,  Ib  actaal  occupancy  (as  plamtiff  here  uo- 
questlonablv  was)  moat  be  compensated  it  the 
line  of  road  is  bnilt  across  his  daim.  The  Su- 
preme Goorts  of  several  of  the  states  have  come 
to  the  same  condu^n." 

In  Xaklma  County  v.  TuUar,  3  W^sh.  T. 
398, 17  Pac.  886,  in  pasiring  upon  a  qnlte  slm- 
l^r  question,  tlie  court  said: 

"Tbe  right  of  way  over  'public  lands'  that  is 
granted  to  the  public  for  roada,  etc.,  doubtless 
coDtemplatcs  strictly  public  lands,  such  as  are 
open  to  entry  and  settlement,  and  not  those  in 
which  tbe  rights  of  the  public  have  passed,  and 
which  have  become  subject  to  some  isdividanl 
right  of  settler,  or  the  like,  as  in  this  case.  Un- 
der the  laws  of  tbe  United  States,  applies  was 
in  posaession,  and  such  poasesrion  was  good  as 
against  tbe  world  so  long  as  he  oomplied  with 
the  laws.  Prom  all  that  appears,  be  had  pos- 
session in  this  way,  and  to  say  that  valuable  fea- 
tures of  tbe  land,  as  springs,  and  the  Sand  itadf, 
can  tkns  be  taken  wtthont  compcnsatimi  to  the 
htmest  settler,  for  the  use  ot  the  public^  Is  to  say 
a  self^videot  wnmg.  •  •  •  The  public  have 
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cluMD  to  «»rdM  ttdr  zUit  of  locatinf  tbii 
fMd.  lum  tba  boitat  Lrt  them  pay  the 

Tto  Mune  WHiaontng  in  them  caM>  ImOm 
to  tlie  ooodnalon  Omt  ttie  act  of  Gd^cress  un- 
der consIderatloD  did  not  make  of  these  aee- 
tlott  Unea  pnUle  hli^ways.  Tbe  act  does  not 
ntex  to  section  or  township  Hnes.  bot  to  the 
right  of  wBjr  for  tbe  constmctloB  of  hlgh- 
waya  orer  public  lands  not  reserved  for  pub- 
Uc  nses.  It  was  a  privily  which  might  b« 
exercised  or  not  This  fact  was  recognised 
by  onr  Legislature  in  the  adoption  of  section 
5834,  supra,  glTlng  to  the  boards  of  coutity 
commlsslonera  the  right  to  declare  section 
and  township  lines  on  the  public  domain  pub- 
lic highways ;  but,  until  they  did  bo,  no  high- 
ways existed,  and  when  they  attempt  to  do  so 
their  rights  must  be  tested  by  conditions  ex- 
isting at  that  time,  which,  according  to  tbe 
dedsioDS  quoted  from,  are  suhlect  to  the 
rights  of  the  entryman. 

[4]  The  fiact  that  these  entries  were  there- 
after reUnguished  did  not  change  this  condi- 
tion so  as  to  make  these  lands  public  high- 
ways at  tlie  time  of  reUnqaishmcaits.  By  an 
act  of  Congress  of  July  2,  1864,  c  217,  13 
StaL  366.  the  Northern  Padflc  Railroad  Com- 
pany was  granted  every  alternate  section  of 
puUlc  land,  not  mineral,  designated  toy  odd 
numbera,  to  the  amount  of  twenty  attemate 
sections  per  mHe,  on  ea<Ai  side  of  its  railroad 
tines  through  certain  territory,  as  tt  may 
adopt,  etc..  free  from  pre-emption  or  other 
claim  at  the  time  tbe  line  of  said  road  is  defi- 
nitely fixed  and  and  a  i^t  thereof  tied,  etc. 
In  Bardtm  v.  Northern  Padflc  Railroad  Co.* 
146  U.  S.  S36. 12  Sup.  Gt  856.  36  L.  Ed.  806, 
tbe  court  held  that  lands,  upon  wbldi  filings 
were  in  exlst^Ke  at  the  time  of  the  passing 
of  this  act.  were  segregated  from  tbe  public 
lands  and  did  not, '  by  the  cancellation  of  tbe 
pE««n9tion  right  before  tbe  location  of  the 
grant,  pass  to  the  company,  but  remained  a 
part  ct  the  public  domain.  In  oommentlng, 
at  page  G38  of  146  U.  at  page  857  of  12 
Sup.  Ct.  (36  Ia  Ed.  806).  tbe  court  said: 

*^nie  grant  Is  of  alternate  sections  of  public 
land,  and  by  'public  land,*  as  It  bas  been  long 
settled,  is  meant  such  lands  aa  are  open  to  sale 
or  other  disposition  under  general  laws.  AU 
land,  to  which  any  claim*  or  rights  of  others 
have  attsdied,  doca  not  fall  within  the  deaJgna- 
tion  of  public  land." 

Per  the  reasoning  In  this  case,  It  follows 
that,  for  the  purposes  of  tbe  establishment 
of  this  road,  these  quarters  were  not  at  that 
time  a  part  of  tbe  public  domain;  such  be- 
ing the  case,  no  road  was  at  that  time  es- 
tablished over  them.  The  fact  that  they 
thereafter  became  a  part  of  tbe  [mbUc  do- 
main, according  to  tbe  holding  In  the  case 
last  dted,  did  n<rt:  change  the  result.  The 
right  acquired  by  virtue  of  tbe  petition  and 
ordCT  of  tbe  board  must  be  tested  by  con- 
ditions as  they  existed  when  such  action 
was  taken.  For  these  reasons,  we  are  of 
opinion  that  the  county  did  not  acqnlve  tbn 


right  of  way  for  a  road  oror  any  of  the 
lands  in  controversy  iqwn  which  valid  fil- 
ings were  in  existence,  when  the  board  at- 
tempted to  act,  without  tbe  dgnatnre  of  the 
entrymai  to  the  petltton. 

[I]  It  is  admitted  that  the  entry  in  exist- 
ence on  one  of  these  quarters  in  1886  ripened 
into  title.  Tbe  only  claim  to  a  road  on  It, 
wblcb  counsel  do  not  make  clear,  is  4>y 
scrlptlon  or  acquiescence  of  the  owner  in  tbe 
regularity  of  tbe  proceedings,  with  a  claim 
left  the  owner  for  damages,  if  any,  for  tbe 
right  of  way.  They  also  claim  that  under 
no  drcnmstances  la  be  entitled  to  injunctive 
relief.  We  caimot  agree  with  any  of  these 
contentions.  SUminatlng  the  question  of 
prescription,  wbliA  will  be  considered  later, 
the  statute  prescribed  tbe  methods  whereby 
highways  can  be  established.  If,  in  this  re- 
spect, former  efforts  have  not  accomplished 
what  was  desired,  those  interested  have  the 
right  to  again  institute  proceedings  in  the 
method  provided  by  law;  but,  untU  this  Is 
done,  they  are  not  possessed  with  power  to 
compel  the  owner  to  recognize  the  county's 
right  to  possession.  When  In  iKwsefwlon  the 
owner  is  not  oldlged  to  bring  a  direct  ac- 
tion to  set  aside  such  proceedings,  but  may 
wait  until  bis  right  to  possession  is  attack- 
ed, before  raising  tbe  question  of  validity, 
otherwise  than  to  remain  In  possession  un- 
der claim  of  title.  White  et  al.  v.  Town  of 
Arvadn.  60  Colo.  343,  153  Pac.  696;  Mun- 
son  V.  Marks,  62  Colo.  653,  124  Pac  187. 

[1, 7]  Tbe  record  discloses  that  at  the  time 
and  after  the  entry  of  this  order  of  the 
board  of  county  commissioners,  pra<^tlcally 
all  tbe  lands  in  controversy,  iocludiog  all 
others  in  that  vicinity,  were  unffnced  and 
the  greater  portion  unoccupied : .  thnt  people 
traveled  over  them  in  all  directions  follow. 
Ing  secti<m  lines  where  It  suited  their  con< 
venlence  and  otherwise  at  their  pleasure. 
There  is  nothing  to  show  that  there  was  any 
sttempt  of  the  county  or  any  road  overseer 
to,  at  that  time,  open  any  roads  or  do  work 
upon  them  or  otherwise-  The  re^'ord  further 
discloses  that  this  condition  thus  remained 
for  about  14  years ;  that  thereafter  tbe  lands 
In  controversy  were  inclosed  by  tenoet  by 
tbe  plaintiffs  In  error;  that  at  most  all  of 
the  section  lines  gates  were  put  in  for  the 
convenience  of  the  owners  and  who,  with 
the  public  (which  in  that  vicinity  was  not 
very  large),  was  allowed  to  use  them  as  a 
mode  of  ingress  and  egress  through  and 
over  these  lands.  It  is  admitted  that  for 
many  years  plaintiffs  paid  taxes  on  the 
strips  of  land  in  oontroversy  as  a  part  of 
each  entire  quarter,  and  that  all  of  tbese 
last  conditions  continued  for  a  period  of 
about  12  years  and  up  to  the  time  that  the 
road  overseer  made  the  threats  to  tear  down 
the  fences  and  open  up  the  alleged  mads 
which  brought  about  this  litigation.  Other 
testimony  in  support  of  tbe  claim  for  pub- 
lic highways  Is  that  these  section  lines 
diowed  evidence  of  having  been  travrted. 
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althoQsti  sotae  of  them  with  bnt  slight  tnc- 
es,  while  others  would  be  trareled  more  If 
the  fences  were  not  there,  and  that  at  one 
time,  upon  one  of  the  section  lines  Involved, 
the  road  overseer  In  one  of  these  fields  or 
pastures  devoted  one  day's  time  with  three 
men  working  thereon  In  order  to  make  It 
more  fit  for  travel.  The  nUp  Is  that,  If  tho 
Judgment  of  the  trial  court  can  be  sustain- 
ed for  any  reason,  it  should  he,  although  the 
one  on  which  it  Is  based  Is  erroneous.  We 
are  not  convinced  that  the  Judgment  was  up- 
on the  theory  that  roads  had  been  estab- 
lished over  the  lands  In  controversy  by  ac^ 
quiescence  or  prescription ;  If  so,  we  think 
the  testimony  insuffirient  to  support  It. 
While  the  record  does  not  state,  we  are  of 
opinion  that  the  Judgment  was  upon  the 
theory  that  the  proceedings  before  the  board 
of  county  commissioners  were  sufficient  to 
establish  the  roads,  which  we  conclude  la 
not  tenable  In  so  ftir  as  nine  quarters  of  this 
land  are  concerned.  Per  former  rulings  of 
this  court,  the  evidence  is  entirely  Insuffi- 
cient to  sustain  the  claim  of  a  road  by  pre- 
scription. Lleber  v.  People,  83  Colo.  493,  81 
Pac.  270:  Starr  t.  People,  etc.,  17  Colo.  4S8, 
30  Pac.  64. 

[t]  It  was  stipulated  that  the  testimony 
should  only  apply  to  that  portion  of  the  al- 
leged highways  affecting  the  alleged  rights 
of  the  plalntlffB.  The  trial  court  held  that 
roads  had  been  established.  We  affirm  this 
ruling  as  to  any  of  these  lands  In  contro- 
versy, which  were  not  filed  upon  when  the 
board  declared  these  section  lines  public 
higfhways.  The  burden  was  upon  the  plaln- 
tiflfa  to  show  that  they  had  been  abandoned ; 
the  Judgment  necessarily  Includes  the  hold- 
ing that  they  had  not;  the  testimony  Is  con- 
fliettng  ecmcemlng  It,  but  does  disclose  that 
the  remaining  strips  In  controversy  had 
been  used  for  road  purposes,  for  which  rea- 
sons ve  are  not  at  liberty  to  reverse  the  rul- 
ing In  this  respect 

The  Judgment  wilt  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  as 
the  parties  may  be  advised,  not  inconsistent 
with  die  views  herein  expressed. 

Reversed. 


PEOPLB  V.  HOPPER.   (No.  8894.) 
(Supreme  Court  of  Colorado.  Dec  3,  1917.) 

1.  ASSAUU!  AND  BATTKBT  «=9S0— BUKIllTfl 

ov  Otfehsi— Intent. 
Under  Kev.  St.  1908, 1 1658  fMiUs'  Ann.  St. 
1^12,  S  1786),  denoancing  tbe  offense  of  assanlt 
with  a  deadly  weapon,  instrameot,  or  other 
tluDg  with  an  latent  bo  commit  apoo  the  per- 
son of  another  a  bodUy  injury,  a  specific  Intent 
to  injure  Is  an  essential  element  of  the  offense. 

2.  Indictment  and  iNrOBMATioN  4P=5l89(4)— 
Conviction   of  iNCLtTDBo  Offsnsb— As- 

BADZ.T. 

Aa  indictment  or  iDformatioa  for  assault 

with  a  deadly  weapon  with  inteut  to  do  bodily 
injnry  Includes  a  simple  assault,  and  will  sup- 
port a  conviction  tlierefor. 


3.  AbBATJU  and  BATTEBT  «=»05— CuHINAb 
PBDSBCimONB— QVESnONS  rOE  JtTBT. 

Evidence  as  to  reckless  manner  In 
which  defendant  was  drivlDg  an  aatoMObile 
down  a  much-traveled  street  at  a  speed  neatjly 
in  excess  of  that  permitted  by  a  dty  ordinance 
at  the  time  he  collided  ivitb  another  automo- 
bile,  hdd  to  make  a  question  for  th«  Jury  as 
to  his  gnflt  of  simple  aasaulL 

4.  ASSAUIT  AHD   BATmr  <tnBlO  BLnCMMTg 

OF  Offbuse— Intent. 
A  specific  Intent  to  injure  any  person  in 
any  manner  la'  not  oeceasaiT  to  the  offense  of 
simple  aaaeidt  committed  by  recUm  driving 
of  automobile. 

5.  Assault  and  Battbbt  «a>5f2.  89— Ele- 

IIENTS    or  OrraNSE— ENlDBNCB— BXOKX,EBS 

Drivjnq. 

That  defendant  was  drlvhig  an  automobile 
at  a  speed  constitutiBR  a  violation  <^  a  city 
ordinance  when  he  collided  with  viother  aato- 
mobile  would  not  of  itself  make  bim  guilty  of 
assault,  but  wfts  proper  evidence  for  the  Jury's 
consklerBtion  on  the  question  of  negligeiwe. 

6.  IiroxonoNT  AND  iHroBHATnm  ^»1B0(4)— 
Conviction  of  Ino^nDBD  OitieNsa— As- 
sault. 

An  information  chargiofr  that  defendant 
with  a  deadly  weapon,  to  wit.  an  automobile, 
unlawfully,  etc.,  made  en  aesavlt  on  B.  with  la- 
tent  nnlawfoUy,  etc.,  to  commit  a  bodily  iajury 
on  his  persoDt  would  not  support  a  conviction 
for  assault  and  battery,  as  it  did  not  (Aarge  a 
battery. 

Error  to  District  Court  City  and  County 
of  Denver;  Wiltison  D.  WiA^it,  Judge. 

W.  J.  Hopper  was  prosecuted  for  assault 
with  a  deadly  weapon.  A  verdict  of  not 
gnUty  was  directed,  and  the  People  bring 
error.  Reversed. 

Fred  Farrar,  Atty.  Gen.,  and  W.  B.  Mor» 
gan,  ABSt  Atty.  Oen.,  toe  the  Peopla. 

AIjOIN,  J.  The  writ  of  error  In  this  case 
la  prosecuted  on  behalf  of  the  people  to  re- 
view a  decision  of  the  trial  court  in  directing 
a  verdict  of  not  guilty.  Authority  for  a  re- 
view of  the  decision  Is  found  in  section  1997, 
R.  S.  1908  (section  2124,  Mills'  Ann.  Sts.), 
which  provides,  inter  alia,  that: 

"Writs  of  error  riiall  lie  on  behalf  of  the 
state,  or  the  people,  to  review  decisions  of  the 
trial  court  in  any  crimiual  case  apoo  queBtiona 
of  law  arising  upon  the  trial." 

This  Is  a  criminal  case  In  which,  after  both 
the  pe<H>le  and  the  defendant  rested,  upon 
motion  of  defendant  the  trial  court  directed 
the  jury  to  find  the  defendant  not  guilty. 

The  Information  which  was  filed  against 
the  defendant  below,  omitting  fbrmat  parts, 
reads  as  follows: 

"That  W.  J.  Hopper,  •  •  •  with  a  deadly 
weapon,  to  wit,  an  automobfie,  which  he,  the 
said  W.  3.  Hopper,  then  and  there  had  and  held, 
then  and  there  unlawfully.  wiHfuUy  and  me- 
UciouBly  did  make  an  assault  on  one  Frank  W. 
Beard,  with  intent  then  and  there  unlawfully, 
willfully  and  maliciously  to  commit  a  bodily  in* 
Jury  upon  the  persoa  of  the  said  -B^ank  W. 
Beard,  no  considerable  provocation  then  and 
there  appearing  for  the  said  assault  and  tb<> 
circumstances  thereof  then  and  there  showing 
an  ahandoDod  and  malignant  heart  in  bim  the 
said  W,  J.  Hopper." 
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Tbe  InfioriDattea  w»»  a^MtenttaJly  la  ttie 
hiDgBMgB  of  tbe  statutet  oectloa  16^  B.  S. 
1008  (secUon  1786,  MUls'  Ann.  Sts.),  on  whUax 
ft  was  based,  eo  far  aa  saoh  statute  d^lnee 
the  particular  kind  of  asnnlt  bore  cbarxed. 

[1]  It  is  not  oece^aaxy  in  tbe  present  case 
to  drtarmlne  ^bether  or  sot  an  aotomobUe 
is,  or  under  ainne  draunstapces  may  be, 
"a  deaal7  weapon.  InstniBieat  or  otber  tblng" 
re&rred  to  in  tbe  statute  In  question.  A 
verdict  of  not  guilty,  so  far  aa  tbe  particular 
offense  charged  in  tha  inforsution  is  con- 
cerned, was  pn^riy  directed  for  tbe  reason 
Ibat  tbere  was,  according  to  tbe  evidence, 
no  sjDedflc  intent  on  tbe  part  of  the  defend- 
ant "to  commit  a  bodily  Injury  upon  the 
person  of  the  said  Frank  'W.  Beard."  Un- 
der tbe  statute  on  which  the  information 
was  drawn,  the  intent  tbereln  mentioned  is 
an  essential  element  of  tbe  offense.  In  the 
case  of  State  v.  Potello,  42  rtab.  306,  132 
Pac.  14,  the  court  had  under  constderation 
a  statute  very  similar  to  ours;  tbe  statute 
having  reference  to  assaults  "with  Intent  to 
do  bodily  barn).**  The  conrt  In  tbe  opinion 
says: 

"All  the  cases  and  text-writers  seem  to  ho 
of  one  accord  that  in  such  a  cfaarKe  as  here 
th«  latent  to  do  bodily  barm  is  the  verj  essence 
of  the  offense,  and  tbat  it  must  be  proved  as 
alleged.** 

To  tbe  same  effect  is  the  csm  of  In  re 
Bums  (C.  C.)  113  J<ed.  987.  It  is  sold  In  5 
C.  J.  736,  that: 

Where  "tbe  statute  provides  that  the  weapon 
must  be  used  with  a  spedflo  Intent^  snch  Intent 
Is  an  essential  elsment  of  tbe  offense.*' 

See.  also,  3  Cye.  1080  ;  2  Am.  ft  Bng.  Bnc. 
Law,  p.  965. 

It  has  been  held,  however,  that  tbe  intent 
need  not  be  a  speclflc  Intent  to  assault  the 
prosecnting  witness,  or  to  inflict  tbe  particu- 
lar kind  of  Injury  v^leh  resulted.  8  Oye. 
IDSO.  Tbe  evidence  In  the  case  at  bar  dis- 
closed no  intent  to  Injure  any  person  or  to 
Inflict  any  particular  Injury. 

(2]  The  mere  fact,  however,  that  there 
was  no  evidence  of  tbe  reqatred  q>eciflc  In- 
tent wber^^  defendant  would  l>e  guilty  of 
tbe  invdse  offense  Chhrged  in  the  infonaa- 
tlon  would  not  justify  the  oonrt  in  dlsdiarg- 
Ing  tbe  defendant.  The  defendant  mU!bt 
still  be  guilty  ftf  slsaple  assault.  An  indict- 
ment or  inHonnatlon  fl>r  assault  to  do  bodily 
harm  Includes  a  slnqile  assault  32  Oyc. 
478.  On  a  cbargft  of  aggravatMl  assault  Ibe 
Jury  may  And  that  an  assault  was  commit- 
ted without  tbe  anravattng  drcnmstances 
and  return  a  vodlct  of  conviction  of  simple 
assault  2  R.  a  Zi.  I  62,  p.  671. 

in  upon  the  tilsl  of  tUs  case  tber«  was 
some  evidence  introtbiced  wUch  made  It  the 
du^  of  Ibe  trial  oonrt  to  submit  to  tbe  jury, 
under  proper  Instructions,  the  question  of 
defendant's  guilt  of  ^mple  assault  Tbere 
was  testimony  tbat  the  defendant  was  driv- 
ing an  automobile  down  a  very  mn^-trav- 
ded  street  at  a  rate  of  from  45  toi  60  miles 
per  lumt,  a  speed  greatly  in  excess  of  that 


p^naitted  by  tba  speed  ordtnanoe  of  the  dty 
of  Draver  and  In  violation  of  such  ordir 
nance;  tbat  while  so  driving  and  when 
crossing  an  Inteneetlng  street  the  defend- 
ant's machine  struck  with  great  force  the 
side  of  an  automobile  which  was  being  driv- 
en along  B\ich  intersecting  street,  whereby 
the  car  struck  was  "smashed  all  to  pieces" 
and  both  cars  turned  "end  for  mff* ;  that  the 
colllsimi  occurred  in  an  (Ad  settled  part  of 
the  city,  and  tbe  defendant  while  so  driving 
tbe  car  "was  expecting  to  find  any  one  com- 
ing out  from  tbMB  dark  streets,"  It  being 
about  11:26  p.  m.  on  a  duk,  dus^,  and  hazy 
night ;  that  ttie  def^dant's  car  was  in  first- 
class  condition,  under  bis  control,  and  tbe 
toafces  were  in  perfect  condition;  tbat  as 
a  result  at  the  collision  cme  of  the  occupants 
of  defendant's  car  was  thrown  about  19 
feet  in  tbe  air,  and  that  ttie  driver  of  tbe  car 
struck  by  defendant*s  automobile  was  severe- 
ly Injured. 

[4]  Tbere  was  no  evidence  tbat  tbe  defend- 
ant bad  a  specific  intent  to  Injure  any  per- 
son In  any  manner,  but  this  Intent  was  not 
necessary  to  make  out  the  (^nse  of  assault 
The  Rcneral  rule  with  reference  to  «bat  la 
tbe  equivalent  of  criminal  intent  under  these 
drcumstancee  Is  Urns  stated  In  section  204, 
Clark  ft  Manfball,  Tjow  of  Orfanes  C!d  Bd.): 

"Whfle  there  ie  very  little  authority  on  the 
nuestion,  there  seems  to  be  no  eood  reason  to 
doubt  tbat  a  person  may  be  guilty  of  criminal 
assault  and  battery  If  he  Intentionally  does  an 
net  which,  by  reason  of  its  wanton  and  grosplr 
oenliitent  character,  exnoses  another  to  per- 
sonal injury,  and  does  In  lact  cause  audi  Injury." 

See,  also,  Commonwealth  v.  Hawkins,  167 
Mass.  551,  32  N.  E.  862. 

In  1  Bishop's  New  Crlm.  Law.  f  813,  the 
author  says: 

"There  is  little  dlattaction  except  in  decree 
between  a  will  to  do  a  wronfcful  thing  and  an 
iodifference  whether  it  is  done  or  not  .There- 
fore careleasnesB  Is  criminal,  and  within  Ihnlte 
supplica  the  place  of  an  omrmatlve  criminal 
Intent.** 

This  quotation  was  used  and  applied  In 
case  of  State  v.  Surry,  23  WaiEth.  665,  83 
Pac.  657,  660,  which  was  an  assault  case. 

The  law  with  reference  to  assault  and 
battery  in  what  may  be  called  the  "automo- 
bile cases"  is  summarised  1^  the  court  In  Its 
syUaU  in  tbe  case  of  Tift  r.  States  17  Oa. 
App.  663,  88  8.  B.  41,  as  follows: 

"1.  Assault  and  battery  may  be  committed 

Sr  striking  another  with  an  automobUe  inten- 
onally,  or  by  drlvine  the  machine  eo  reck- 
lessly as  to  jaatify  a  jury  in  finding  that  tbere 
was  a  reckless  disregard  of  human  life  and 
safety.  Dennard  v.  State,  14  Oa.  App.  485,  81 
S.  E.  378.  Tbe  same  is  true  where,  under  like 
circumstances,  the  antomobile  is  driven  against 
another  vehicle  in  which  persona  are  riding, 
whereby  the  collision  occasions  braises,  blows, 
and  similar  physical  injuries  to  persons  in  the 
vebicle  so  struck.  State  v.  Lewis,  4  Pennewlll 
(Del.)  882,  66  Atl.  3. 

"2.  Where  tha  state's  testimony  tended  to 
show  a  case  of  assault  and  battery,  through 
the  recklens  driving  of  an  automobile.  It  was 
not  error  to  charse  the  jury  that  'a  crime  or 
misdemeanor  shall  conalst  in  the  violation  of 
a  public  law,  la  the  commission  of  wUdi  there 
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■ban  b«  a  tndoii  or  joint  opcratloB  of  act  and 

tntention,  or  crindiuu  neglviBnca.* 

"8.  Nor  In  rach  a  case  wa«  It  error  for  th« 
court  to  charge  the  jary  aa  foUows:  'Bvery 
person  is  presumed  to  intend  the  natural  and 
necessary  consequence  of  Us  acts.* 

"4.  Nor  was  It  error  in  sndi  a  case  for 
eonrt  to  charge  the  jury  as  foBows:  Tersons 
trarelins  in  automobiles  or  bufgies  have  the 
lawful  nght  to  use  a  pnUlc  highway,  but  In  so 
doing  they  should  not,  without  lawful  Justifica- 
tion or  excuse,  intentionally,  wantonly,  or  reck- 
lessly drtre  their  rehlde  againat  tiiat  of  an- 
other penson,  to  the  Inju^  of  aoA  other  per- 
son.* 

"6.  Nor  In  such  a  case  was  tt  error  to  charge 
the  jury  that.  If  the  defendant  did  not  inten- 
tkuuuly  cause  said  machine  to  run  against  said 
•huggy,  hut  at  the  time  of  sudi  coIlisioQ  aaid  Tift 
was  intentionally  handling  said  machine  In  such 
a  wanton  or  reckless  manner,  or  intentionally 
driving  said  machine  at  a  rate  of  ^>eed  so 
4iigh  and  reckless,  as  to  render  said  machine 
obTiousIf  ^ngerous  to  other  travelers  upon 
such  hlfiuway,  and,  as  a  result,  tite  said  matwne 
ran  against  said  buggy,  thereby  Inflicting  such 
personal  injuries,  the  defendant  would  be  guilty 
ot  assault  and  battery,'  especially  where  the 
court  also,  in  the  same  context,  dialed  the 
jury  that,  Ht  the  defendant  did  not  intentfonally 
run  said  machine  against  ssld  bunT.  and  at  the 
time  the  collision  occurred  defendant  was  not  In- 
tentionally driving  said  car  In  snch  a  wanton  or 
re<Ale8s  manner,  or  at  so  high  rate  of  speed, 
as  to  render  said  machine  obviously  dangerous 
to  others  traveling  said  highway,  whereby  the 
colUsion  occurred,  and  such  collision  was  not 
caused  by  any  evil  design,  inteutloD,  or  culpa- 
ble neglect  on  Uie  part  of  said  Tift,  then  such 
coIUsioQ  would  be  attributable  to  misfortune 
or  accident,  and  said  Tift  would  not  .he  guilt} 
of  any'  offense.* " 

The  slxtb  paragraph  of  the  syllabos  In 
Tift  V.  State,  supra.  Is  too  lengthy  to  Justify 
repeating,  but  Is  In  accord  with  the  followlug 
from  the  opinion  In  the  case  of  Lutlier  v. 
States  177  Ind.  ei9,  98  N.  E.  640,  also  an 
automohile  and  assault  and  battery  case: 

"In  these  cases  of  personal  injury  there  is  a 
constructive  intention  as  to  the  consequences, 
whldi,  entering  Into  the  wiUful,  intentional  act, 
^e  law  imputes  to  the  offender;  and  in  this 
way  a  charge  whldi  otherwise  would  be  mere 
negligence  becomes,  by  reason  of  the  reckless 
disregard  of  probable  consequences,  a  wiUful 
wrong.  That  this  constructive  intention  to  do 
an  liqury  In  auch  case  will  be  Imputed  in  the 
absence  of  an  actual  intent  to  harm  a  par- 
ticular person  is  recognized  as  an  elementary 
prlndple  In  criminal  law." 

In  Goihmcmwealth  y.  Bergdoll,  06  Va. 
Super.  Ot.  186,  It  was  held  fliat  a  verdict 
of  guilty  of  assault  In  operadng  an  automo- 
bile will  be  sustained  where  the  evidence 
shows  that  the  machine  was  mn  with  reck- 
less speed  oa  the  wrong  side  of  the  highway, 
and  In  audi  a  manner  that  it  algsagged  from 
side  to  aide.  In  Flahwlck  t.  State^  83  Ohio 
Oir.  Ct  B.  6S»  a  oonvictioa  for  assault  and 
battery  was  sustained  where  there  was  no 
Intent  to  Injure,  and  wbere  tihe  automobile 
was  driven  at  a  high  rate  of  afpeed.  See, 
aiBO,  section  916,  Berry  on  Automobiles  (2d 
Ed.);  Sdinelder  SUte,  181  Ind.  218,  104 
N.  IS.  69;  State  t.  Scbutte^  87  N.  J.  law, 
15,  98  Aa.  113;  Id.,  88  N.  J.  Law,  896.  96 
Atl.  609: 

[II  ne  mere  ftct,  however,  tliat  tbe  de- 


fendant was  OxlTlng  at  a  weed  vAsrehy  he 
violated  ttaa  speed  ordinance  would  not 
mate  Urn  gnlltr  of  assault  In  this  case. 
Oomnumwealth  t.  Adams,  114  Haas.  823.  19 
Am.  Bep.  862.  But  "tbe  fact  that  tlw  act 
was  done  In  violation  <tt  a  dty  ordinance 
was  proper  evidence  for  the  consideration 
of  Oie  Jury  on  the  question  of  negligraice." 
Oommonwealth  t.  Hawkins,  supra. 

[H  The  Attorney  General  In  bis  brief  as- 
sumes that  the  cbarge  of  assault  with  In- 
tent to  commit  upon  the  person  of  another 
a  bodily  Injury,  as  the  offense  Is  describ- 
ed in  section  1658,  R.  S.  1008,  and  as  charg- 
ed In  the  information,  Includes  a  charge  of 
assault  and  battery.  It  Is  to  be  noted,  how- 
ever, that  the  Informatloa  does  not  charge 
a  battery.  It  goes  no  further  than  to  charge 
an  assault  of  an  aggravated  nature.  It  In- 
cludes all  the  elements  of  a  simple  assault, 
and  therefore  includes  a  diarge  of  simple 
assault,  but  it  does  not  include  the  elements 
necessary  to  constitute  a  battery,  and  there- 
fore there  could  not  be  a  oonvlctiMi  of  bat- 
tery under  the  information  in  this  case.  The 
rule  applicaUe  here  is  concisely  stated  in 
22  Cya  478,  as  follows: 

"An  inActment  for  assault  with  intent  to  do 
bodily  barm  or  great  bodily  harm  Indndes  a 
simple  assault.  So  an  indictment  for  aa  assault 
with  intent  to  do  bodily  harm  includes  an  as- 
sault and  battery.  If  a  battery  Is  averred,  but 
not  if  the  battery  is  not  charged.** 

In  0  a  J.  760,  tt  Is  said: 
"A  defendant  cannot  be  convicted  ftf  a  battery 
under  an  Indlctmsnt  which  does  not  diarge  a 

battery." 

See,  also.  People  v.  Johnson,  147  111.  App. 
86;  Moore  v.  People,  26  111.  An>.  137;  Bry- 
ant V.  State.  41  Ark.  350;  Turner  T.  Circuit 
Judge,  88  Mich.  850^  GO  N.  W.  310;  Jones  v. 
State,  100  Ark.  196,  139  S.  W.  1126;  Alyea 
V.  State,  62  Neb.  143,  86  N.  W.  1066;  1  Whar- 
ton's Grim.  Law  (10th  Ed.)  |640;  1  Bishop's 
New  (Mm.  Law,  |808. 

The  evtdenoe  In  this  case  was  conflicting, 
and  we  express  no  <9inlon  as  to  what  tbe 
verdict  of  ih9  Jury  oni^t  to  have  been  upon 
the  issue  they  should*  have  bem  required  to 
consider.  The  eondurions  we  reach  are  as 
follows: 

(1)  That  ttiere  was  no  evidence  of  a  q»ec- 
iflc  Intent  on  tbe  part  of  ttie  defendant  to 
commit  a  bodily  Injury  either  upon  tbe  par- 
ty injured  or  any  O0ier  person,  and  the  de- 
fendant could  not  be  conyicted  of  an  as- 
sault wltti  intent  to  CfMumlt  a  bodily  injury 
u  diarged  in  the  information. 

^  Tliat  since  no  battery  was  averted  In 
the  information  tlie  defendant  coold  not  be 
convicted  of  assault  and  battery. 

(3)  That  Uiere  was  s<»ne  evidence  of  andh 
negligence  as  would  make  tbe  defendant 
guilty  of  simple  assault 

(4)  That  the  trial  court  ought  to  have  sub- 
mitted to  the  Jury  the  question  of  defend- 
ant's guUt  of  simple  assault 

(6)  Tbat  the  trial  omrt  erred  Sn  direct- 
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iDg  the  Jury  to  rander  a.  ssmna  Terdlet  of 
not  gvOty. 
DediUNi  mmnd. 

WUl'i'fl^  a  J«  aad  BAILDT,  eoneni. 


MABIANS  T.  PEOPLB  w  id.  HINBS. 

(No.  8609.) 

<SaiincM  Conn  of  Colorada   Dee.  8,  ISVt^ 

1.  CoNTEuxT  ^=>8— PrrmoN  fob  Recall— 

JUDOXS. 

Under  OoDst  art  21,  f  1,  proridins  for 
cecall  fttim  office,  and  reqnlrav  tbe  petition  for 
recall  to  contain  a  general  atatuoent  of  the 
groonds  npon  whidi  it  is  sought,  one  seeking  the 
recall  of  a  judge  Is  privileged,  and  is  not  gmlty 
of  ccntcmpt  in  atatiiic  the  facta  opoB  wUdi 
the  zecaU  ia  Bought 

2.  CtoBTKHPT  *»8— PbTITIOH  07  BSCUU  — 

Judges. 

A  statement  of  grounds  of  recall  of  a  Judge 
that  lie  freed  a  mankiUer  on  bail  withont  show- 
ing DMde,  -wboee  hands  reeked  with  the  blood 
of  another  person,  and  at  the  eame  time  im- 
prisoned in  a  fool  jail  another  person  believed 
to  be  innocent,  both  of  such  persons  being  charg<- 
ed  with  BDiirder  in  the  first  degree,  and  tiiat  the 
Sain  fou  tiinea  refnaed  bail  to  the  aecqnd  of 
men  pmMk^  or  xeqalred  impoasiUe  conditions 
as  prerequisite  to  granting  bail,  though  Intem- 
perate  and  iU-adrlaed,  did  not  dunr  ecmtuapt 
of  eoorL 

3.  CoifmnmoifAL  Iaaw  <a9S2— StnGEOAOH- 
miT  OH  IxjiaioiAxr—CQaTmMST. 

The  right  to  ponish  aa  txxr  contonpt  may  be 
taken  firmn  the  courta  bj  oonstitatiimal  prori- 

SiMlft. 

Garrignea^  dissenting. 

lb  Banc.  Brror  to  District  Ooort,  Las  An- 
imas County;  Bobert  O.  Strozig.  Judg& 

Proceeding  by  the  People,  on  the  relation 
of  Walter  O.  Bines*  «a  President  oC  the  Los 
Animas  County  Bar  Association,  against  A. 
MariansL  Judgment  for  plaintUC,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  directions. 

O.  H.  Dasher  and  T.  8.  VcOhesuey,  both  <^ 
Trinidad,  for  plaintiff  In  error.  Fred  Far- 
rar,  Atty.  (ien.,  and  Ralph  B.  O.  Kerwln, 
Asst  Atty.  Gen.,  for  defendant  in  error. 

TEILIjBR,  J.  The  plaintiff  in  error  was 
adjudged  gtdlty  of  contempt  in  the  district 
court  of  Las  Animas  coontr,  and  fined  900, 
and  ocnnmltted  to  the  ooanty  jail  ontll  the 
fine  was  pslrl. 

The  proceedtog  was  Instituted  by  the  pres- 
ident of  the  Las  Animas  County  Bar  Associa- 
tion, who  filed  an  information  charging  the 
plaintiff  in  error  with  contempt  of  the  conrt 
and  the  presidliifi  Jndge  thereof  "by  writing, 
prlntiDg,  publish^  and  drcalatliig  a  ao- 
called  'Petition  to  recall .  District  lodge  A. 
W.  McHendcie  from  office.'"  The  infonna>- 
tiott  alleges  that  two  cases  were  pending  in 
dJstrlet  conr^  when  said  petition  waa 
circulated,  in  which  Walter  Belk  and  Robert 
Ubllch  were  respectively  defendants  and 


dialed  with  the  crime  of  murder.  Ilw  peti- 
tion is  then  set  oat  as  follows: 

"The  aeneral  sUtement  of  why  Jadge  A.  W. 
HcHendrie  ehould  be  recalled  from  office  fa  ss 
follows:  Becanse  he  freed  on  ball,  without  any 
showing  made,  mankiller  Walter  Belk  of  the 
Baldwin-Fdts  Detective  Agen<7,  whose  hands 
reek  with  blood  from  the  tuaying  of  Organiser 
lipplatt,  and  at  the  same  time  impriBoning  for 
months  in  a  foul  jail,  witboot  ball.  Organiser 
Bob  CUIeh,  believed  by  Trinidad  citiseos  to  be 
imiocrait  of  crime ;  boui  Belk  and  Uhlich  being 
charged  with  murder  in  the  first  degree,  and 
becanse  this  judge  four  times  refused  IJhlich 
bail— the  last  request  being  signed  by  the  dis- 
triet  attorn^— in  spite  of  the  fact  that  the  judge 
Is  recorded  as  putting  It  up  to  the  district  at- 
torney to  decide  upon  granting  Ubllch  bail,  and 
becviae  the  Judge  said  that  Northcott,  the  no- 
torious agmt  01  the  coal  operators,  most  sign 
Uhlich's  bail  application  before  he  would  grant 
it,  notwithstanding  that  (his  same  Northcutt 
objected  to  bail  on  a  former  occaakm  and  told 
the  judge  that  XJhlidL  had  done  'more  than  any 
four  men  towards  organizing'  the  striking  miners 
In  defense  of  their  wives  and  children,  and  that 
the  judge  well  knew  that  he  might  just  aa  wdl 
ask  John  D.  Rockeftdler  to  b^  for  bail  for 
Uhlldi  as  this  Northcutt." 

The  defendant  filed  no  answer  to  the  in- 
formatioo,  and  on  the  hearing  he  announced 
to  the  ooort: 

"That  be  had  no  plea  to  make  further  than 
the  right  of  a  citiam  of  the  state  of  Colorado 
to  drculate  a  recall  petition  setting  forth  in 

Slain  words  tiie  reason  why  the  recall  of  Judge 
£cHendrie  was  desired."  - 
Artiele  21,  I  1,  of  the  Gonstltatlon*  which 
antborises  a  recall  from  ufflce,  provides  that 
the  petition  for  recall — 

"shall  contain  a  general  statement,  in  not  more 
than  two  hundred  words,  of  the  ground  or 
grounds  on  which  such  recall  Is  sought,  which 
statement  is  intended  for  the  informatum  of  the 
electors,  and  the  Sectors  shall  be  the  sole  and 
exdusive  judges  of  the  legality,  reasonableness 
and  sufficiency  of  such  ground  or  grounds  as- 
signed for  sudi  recall,  and  ssld  ground  or 
grounds  shall  not  be  opened  to  zeview. 

The  court  treated  the  defendant^a  state- 
ment as  a  confession  of  guilt,  and  imposed 
the  penalty  above  mentioned. 

For  the  plaintiff  in  error  it  la  contended 
that  the  matter  set  out  In  the  petition  Is 
privileged;  it  b^g  the  right  of  any  citizen  to 
state  in  a  recall  petition  the  reasons  why  a 
public  officer  should  be  recalled.  The  theory 
of  counsel  Is  that  the  commuu  law,  which 
would  or  might  make  the  author  of  this  peti- 
tion liable  for  cont^pt,  la  repealed,  so  far 
aa  It  Implies  to  thla  caaei  by  die  constitution- 
al prorisiou  for  a  statement  of  the  grounds 
for  recall. 

[1]  Cnearly  that  proTlaton  intends  that 
when  a  dttsen  la  (tf  Ote  opinion  tiiat  a  publlo 
officer,  auhjecf  to  recall,,  has  done  that  which 
shows  him  to  be  unfit  fbr  the  office  whidi  he 
holds,  the  dtlzaa  may  make  soch  act  the 
baala  of  an  attempt  to  recall  the  officer;  and 
to  do  that  he  must  necessarily  mention  said 
act  In  Uie  recall  petition.  We  have  held  that 
it  was  no  omtempt  to  set  out  in  a  petition 
for  a  change  of  venue  the  facts  npon  which  It 
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was  based.  In  re  Smtth,  54  Colo.  486, 131  Pac. 
277.  If  a  citizen  has  not  this  privilege,  tbe 
right  to  inaugurate  a  morement  for  a  re- 
call in  sucb  a  case  does  not  exist.  Unless  the 
action  of  a  Judge  In  a  pending  case  may  be 
mentioned  as  a  gronnd  of  recall,  he  may,  by 
repeating  that  action  in  succeeding  cases, 
entirely  prevent  the  making  of  a  vaHd  recall 
petition  based  upon  such  action.  The  re- 
sult Is  to  withdraw  the  office  of  Judge  from 
the  scope  of  the  constitutional  provision 
which  clearly  indudes  that  office. 

[t]  That  a  considerable  portion  of  the 
statemrat  was  tntonperate  and  ill-advised 
must  be  coiceded;  bat,  if  tbe  fticts  are  stated 
tmthtttUy,  though  with  uncalled-for  bitter* 
nesi,  no  contempt  was  committed.  What 
sfaoQid  be  Uie  rule  In  ease  a  petittwi  ccmtalna 
deftmatory  matter  shovn  to  be  ftilse  need 
not  now  be  considered,  since  there  is  ndthing 
In  thft  record  to  show  that  the  statements  in 
the  petition  are  not  true.  This  fact  renders 
many  of  the  cases  cited  by  tbe  state  'of  no 
value,  since  they  refer  to  false  statements. 

[31  The  right  to  punish  as  for  a  contempt 
may  be  taken  from  the  courts  by  constitu- 
tional provisions,  and,  as  we  are  of  the  opin- 
ion that  the  right  Is  given  to  citizens  to  set 
up  in  a  petition  for  the  recall  of  a  Judge  the 
facts  upon  which  such  recall  Is  sought,  even 
though  they  might  tend  to  obstruct  the  ad- 
ministration of  the  law,  we  need  not  con- 
sider whether  or  not  the  statements  In  this 
petition  tend  to  do  so. 

We  find  that  the  petition  Is  ptivlleged,  for 
the  reasons  above  stated.  The  Judgment  Is 
accordingly  reversed,  and  the  cause  remanded 
to  the  district  court,  with  directions  to  dis- 
miss the  Information,  and  discharge  the 
plaintiff  in  error. 

Judgment  reversed. 

WHITE,  G.  J.,  not  partidpatlDg.  OAR- 
RIGUES,  3.,  dissenting. 


BLACKHAM  v.  OLSBN  et  al.    fNo.  3023.) 
(Supreme  Court  of  Utah.    Nov.  19,  1917.) 

1.  BoinVDJLBIES  ^=»37(S)^ACQUIE8CENCK. 

Evidence  held  to  auRtaia  a  court  findlnt; 
that  of  two  surveys  markine  the  bounflarv  be- 
tween p1a1ntiff*8  and  defendants'  lands  the'later 
was  definite  and  certain,  was  agreed  to,  and 
had  been  acquiesced  in  and  treated  sb  the  tnie 
boundary  line  by  the  partien  for  more  than  four 
years. 

2.  BoUKBAEae  ^»48(2)— AcQUItBOBNOE  IN 
BOURDABT— ESTOPPBX.. 

Where,  in  reliance  upon  an  agreement  of 
plaintiff  that  the  dmsioo  line  of  a  later  survey 
should  be  treated  as  the  true  boundary  between 
lands  of  plaintiff  and  defendants,  defendants 
at  the  request  of  plalntifl  moved  the  fence  from 
the  line  on  the  prior  surrey  at  a  cost  of  $75, 
and  plalntlfE  thereafter  occupied  and  used  all 
the  lands  west  of  such  Hue  and  petitioned  ai^ 
permitted  the  county  commisaioners  to  change 
the  course  of  the  public  road  so  that  it  would 


occupy  the  land  acqbired  by  him  west  of  the 
new  boundary  line,  plaintiff  was  estoMwd  from 
claiming  that  tbe  line  of  the  lattw  9umr  was 
not  tha  tme  dlviaioial  Had 

r^^fpwl  from  District  Court,  Sanpete  Coun- 
ty ;  A.  H.  Chriateneeo,  Judge. 
Action  by  Thomas  W.  Blackham  against 

Sven  Olsen  and  others.  Judgmoit  ftu-  de- 
fendante,  and  plaintiff  appealbi  Affirmed. 

Lewis  lArson,  of  Manti,  for  appellant.  J. 
W.  Ohorry,  of  Mt  feasant,  ttn  reqxmdeBts. 

GOBFMAN,  1.  This  dmtroversy  lnv<ATe8 
the  boundary  Une  between  lauds  of  tlie  plain- 
tlff  and  the  defead&nta.  The  plaintiff  owns 
three  404cre  tracts  of  land  west  of  and  ad- 
joining three  4l>«cr»  tracts  owned  by  tbe 
defendants.  The  lands  of  the  defendants  are 
owned  by  them  in  aereralty,  but  by  acree* 
meat  of  the  parties  ttie  boundary  line  in  dis- 
pute is  to  be  detoaoined  in  tbe  one  action. 

In  the  year  1904  the  boundary  line  between 
the  lands  of  the  plafntlff  and  the  defluidai^ 
was  Indefinite  and  imoertaln,  and  tbe  reepec- 
tive  parties  ongased  a  Mr.  Hougaard  to 
make  a  survnr.  After  a  survey  by  Mr.  Hou- 
gaard a  boundary  line  as  fixed  by  tiie  survey 
then  made  was  fenced  the  parties  and  aft- 
erwards observed  as  a  division  fence  until 
1910,  when  a  Mr.  Stewart  was  employed  to 
make  a  survqr  of  the  lands.  By  bis  surrey 
a  dlffermt  dlvlsloii  Une  firom  that  of  the 
Hougaard  surrey  wis  found,  ttm  division 
fence  moved  and  placed  up«i  the  Uo»  as 
found  by  tlie  Stewart  surrey. 

The  plaintiff,  in  his  amended  complaint, 
alleged  that  at  the  time  of  the  Hougaard  sur- 
vey the  boundary  line  between  the  lands  of 
the  plaintiff  and  the  defendants  was  uncer- 
tain and  in  dl^te;  that  upon  the  survey 
being  made  the  respective  owners  of  the 
lands  verbally  agreed  among  tSiemselves  that 
the  line  fixed  by  Hougaard  Aould  he  the 
division  line  of  Uieir  lands,  and  that  they 
llierenpon  constructed  a  fence  upon  Qie  line 
thus  agreed  to ;  that  this  line  thereafter  was 
acquiesced  In  the  owners  of  the  lands  un- 
til 1011,  when  the  defendants,  wltliout  the 
consent  of  plaintiff  or  any  of  his  predeces- 
sors in  interest,  j^oceeded  to  and  did  remove 
tlte  fmce  and  place  It  on  a  new  line,  and 
ousted  and  ejected  the  plaintiff  and  his  pred- 
ecessors \n  interest  from  that  porUon  of  the 
land  east  of  the  new  fence,  and  withheld  the 
possession  thereat  tsom  the  plaintiff  to  his 
damage  in  the  sum  of  $200. 

The  answer  of  the  defoidants,  In  effect, 
denies  that  the  boundary  line  established  In 
1904  (after  Uie  Hougaard  surrey)  was  acqui- 
esced In,  and  afllnuatlvely  alleges  that  the 
boundary  line  between  the  lands  of  the  re- 
spective parties  not  having  been  fixed  or  de- 
termined, the  respective  owners  of  the  lands 
verbally  agreed  among  themselves  that  tbe 
botmdary  line  as  determined  by  the  Stewart 
surrey  was  definitely  located,  fixed,  and  es- 
tablished, and  that  by  the  mutual  consent  of 


4ffoVor  othar  crmi  w«  nme  tonic  and  KKT-NITMBBR  !a  aU  Key- Numbered  Dficats  and  Indexes 
*  Rydmleh  r.  Aadcraoa.  37  Utah,  M.  UT  Pao. 


Digitized  by  Google 


CtalO 


BliACKHAM  ▼.  OLSSSI 


167 


the  then  owners  of  tbe  lands  find  the  mutual 
concesslonB  then  made,  the  division  fence 
should  he  constructed  upon  the  Stewart  line, 
which  was  done  and  acquiesced  in  as  the 
true  division  line  between  tbe  lands  of  the 
parties  for  more  than  fom  years  thereafter, 
and  that  the  plaintiff  is  now  precluded  and 
estopped  from  disputing  the  accuracy  and  es- 
tablishment of  the  boundary  Une  thus  claim- 
ed by  the  defendants  as  the  true  boundary 
line. 

The  trial  was  to  the  court  without  a  jury 
and  the  issnes  were  determined  in  faror  of 
tbe  defendants.  From  the  judgment  of  tbe 
court,  that  the  plalntlfF  take  nothing  and 
that  the  defendants  have  tfaelr  costs,  plaintiff 
appealr.  On  appeal  the  plaintiff  assails  tbe 
findings  of  fact,  conclusions  of  law,  and  Judg- 
ment  of  the  trial  court  on  the  ground  that 
they  are  not  sustained  by  the  evidence  and 
are  against  law.  The  findings  complained  of 
by  the  plaintlfr,  on  which  the  omclusimiB  of 
law  and  judgment  of  the  trial  court  are 
predicated,  are  aa  follows: 

TThat  prior  to  April  1,  ISll,  the  division  Une 
between  said  lands  was  marked  fDr  a  major 
portkoi  of  the  diBtauc«  by  a  fence  previootdy 
constructed;  that  on  or  about  the  ut  'day  odC 
Joly,  1010,  the  plalotlfl  and  defendants  en- 
tered into  an  oral  agreement  whereby  in  oon- 
nderaticm  of  the  premises  add  of  the  mntnal 
coneewions  thereby  made,  ^e  bonndsry  line 
running  north  and  south  between  said  described 
lands  of  tbe  plaintiff  and  defendants,  respective- 
ly, was  definitely  located,  fixed,  and  established, 
by  a  sorvey  then  and  there  made  by  one  A.  J. 
Stewart;  that  tiie  boundary  line  so  located, 
fixed,  and  established,  oommeoced  on  the  north 
end  at  a  point  16^  feet  tax&er  east  than  the 
then  exishng  fence  Ifne.  and  ran  directly  sontb, 
crossing  the  then  existing  fence  line,  to  a  point 
at  tbe  wmth  ood  52  feet  west  of  the  then  exist' 
ing  fence  line;  thafimw  the  locating,  fixing, 
and  establishing  of  said  boandary  line,  as  afore- 
said, the  said  plaintiff  and  defendants  agreed 
to  said  line  as  t3ie  boundary  line  between  said 
lands  respectively,  and  agreed  to  build  a  fence 
thereon  and  tihereafter  pursuant  to  said  agree- 
ment did  build  and  consfnict  a  substantial 
fence  npon  the  said  boundary  Ifne  so  estab- 
lished btfore  tbe  oonmeneeasent  of  tliis  aetlon ; 
that  tiace  said  agreement  was  made  the  plaln> 
tiff  has  taken  poesession  occoirfed,  and  used, 
and  now  has  the  possession  and  nse  of  all  of 
that  land  lying  east  of  said  old  fence  line  and 
west  of  said  boondaqr  Une  so  est^dishod  and 
agreed  npon;  that  parsuant  to  said  aneement, 
sad  relyina  thereon,  and  with  the  ftul  knowl- 
edge, acquiescence,  consent,  and  at  the  request 
of  said  plaintilf,  tbe  defendants  have  exxtended 
in  resHving  and  eoDstmcting  fences  and  ad- 
justing their  said  lands  to  said  boundary  line, 
the  sum  of  $7S,  and  that  It  would  be  unjust 
and  inequitable,  imder  the  circumstances,  to 
said  defendants  to  require  them  to  change  the 
said  boundary  line  so  Mtabli^ed;  that  the 
acta  complained  <^  by  plalntifC  were  committed 
by  tbe  defendants,  pnrsaant  to  said  agreement, 
sad  at  the  express  regaest  of  said  plaintiff." 

Plaintiff  contends  that  the  evidence  shows 
that  tbe  dlTiaion  line  between  the  lands  of 
the  plaintiff  and  the  defendants,  aa  found  by 
tbe  Hongaard  survey  in  1904,  and  then  fenc- 
ed by  the  owners  of  the  lands,  was  deflnlle 
and  certain,  and  was,  by  verbal  agreement, 
fixed  and  acqnlesced  in,  and  therefore  be- 


came the  true  (tt vision  line  between  the  lands 

of  the  respective  parties.  On  the  other 
hand,  the  defendants  contend  that  the  line 
fixed  by  Uie  Hougaard  enrv^  was  not  defi- 
nite, certain,  nor  by  agreement  fixed  or  ac- 
quiesced In  as  the  true  division  line,  but 
that  tbe  division  Une  found  by  the  Stewart 
survey  In  1910  was  definite  and  certain,  and 
was  mutually  agreed  so  to  be  by  all  the  own- 
ers of  the  land,  and  has  since  been  acqui- 
esced in  and  treated  as  the  true  boundary 
line  between  tbe  lands  of  tbe  parties,  as 
found  by  the  trial  court 

[i]  We  hare  carefully  reviewed  the  evi- 
dence, and  after  doing  so  we  are  convinced 
that  tbe  contention  of  defendants  Is  true,  the 
judgment  of  the  trial  court  right  and  fully 
sustained  by  the  evidence  and  the  law.  True, 
the  evidence  of  the  plaintiff  Is  to  the  eCTect 
that  tbe  division  line  as  found  by  the  Hou- 
gaard survey  was  agreed  to  by  the  ownws  of 
the  lands,  acquiesced  in,  and  treated  as  the 
true  boundary  line;  but  as  against  his  testi- 
mony stands  the  testimony  of  six  witnesses 
— three  of  them  dtslnterested— who  testified, 
SQbstantially.  that  in  1910  the  dlvldon  lino 
as  found  by  tbe  Hougaard  survey  was  In- 
correct, and  that  the  respective  dwners  of 
the  land  then  agreed  to  have  a  new  survey 
made  by  Stewart  for  tbe  purpose  of  ascer- 
taining the  true  division  Une  of  their  lands 
and  fencing  It  accordingly.  This  was  done, 
as  the  trial  court  finds,  and,  moreover,  the 
record  quite  condnslvely  shows  that  there- 
after the  plaintiff  possessed  and  used  the 
lands  lying  w^t  of  the  division  Une,  as 
found  by  Stewart,  in  private  ownership  as 
against  the  defendants,  so  as  to  preclude 
himself  from  asserting  his  rights,  If  any  he 
had,  In  law  or  equity,  to  any  of  the  lands 
east  of  the  Stewart  line,  thereafter  possess- 
ed and  used  by  the  defendants. 

[2]  The  testimony  shows  that  after  the 
Stewart  survey  had  been  made  the  defend- 
ants, raying  on  the  agreement  of  the  plain- 
tiff that  the  division  line  found  by  that  sur- 
vey should  be  treatied  and  regarded  as  the 
true  boundary  line  between  the  lands  of  the 
plaintiff  and  the  defendants,  at  the  request 
of  the  plaintiff,  moved  the  fence  line  from 
the  Hougaard  Une  to  the  Stewart  Une  at  a 
cost  to  them  of  $76 ;  that  the  i^ntlff  there- 
after occupied  and  used  all  the  lands  west, 
of  the  Stewart  Une  and  petitioned  and  per- 
mitted the  county  commissioners  to  change 
tbe  course  of  the  public  road  so  that  It 
would  occupy  land  acquired  by  him  west  of 
the  new  boundary  Une  established  by  the 
Stewart  survey.  In  effect,  these  acts  and 
eooduct  on  the  part  of  the  plaintiff  consti- 
tuted the  estoppel  pleaded  by  the  defendants 
and  as  found  by  the  trial  court.  2  Pome- 
roy'B  Equity  Juris,  {  8M;  0  C.  J.  p.  233; 
Bydaldi  v.  Anderson,  37  Utah,  99,  107  Pac. 
25. 

We  are  of  the  opinion  therefore  that  the 
findings  €t  the  trial  court,  both  as  to  the  ' 
fticts  and  the  law,  are  fnUy  sustained  and 
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tluU  tbe  JvdSBMot  sbOQld  ba  afflmed.  It  li 
80  OTderad.  BaspondaatB  to  recover  owCi. 

TRICK,  O.  J.,  and  McGABTT,  TOUR- 
MAN*  and  OIDBON,  JJ.,  concur. 


CONNER  T.  SMITH.   (No.  3082.) 
{Supreme  Conrt  of  Utah.    Nor.  19,  1917.) 
1.  UsDET  «s>90— Remedies  —  Bbcovbbt  or 

PUEDGED  PBOPEBTT. 

Comp.  Lavs  1907,  |  1241x2,  provides  Oiat 
ever;  person  who  shall  pay  or  deliver  any  great- 
er sum  for  any  loan  or  forbearance  of  money 
than  that  permitted  by  statute  or  pay  the  prin- 
cipal or  any  part  thereof  may  recover  the 
amount  ao  paid  both  as  principal  and  interest  U 
such  action  be  brought  within  one  year  after 
such  payment.  Section  1241x8  provides  that, 
whttaever  any  bond,  pledge,  et&,  has  been  taken 
or  received  In  violation  uereof,  the  court  shaC 
declare  it  void,  enj<dn  any  prosecution  tiwreon, 
and  order  it  to  be  surrendered  and  canceled, 
and  any  property  embraced  within  the  term 
of  such  contracts  or  securitieB  delivered  up. 
BM,  that  <»«  hedging  property  to  secure  the 
payment  of  a  usunous  loan  and  maUi^ 'pay- 


ments aggr^ting  more  ^  than  the  mosey  bor- 
rowed had  a  right  ot  action  under  section 
1241x8  to  recover  the  pledged  property. 

2.  XJmvt  ^9109  —  Becoveht  of  Pixdgkd 
Pbofkbtt— LwiTATions. 

An  action  i^desf  Comp.  Laws  1907,  } 
1241x8,  to  recover  property  pledged  to  secure 
a  usurious  loan  if  subject  to  any  limitation,  is 
not  governed  by  section  1241x2,  requiring  ac- 
tions to  recover  payments  on  usurious  con- 
tracts to  be  brought  within  ttte  year,  but  by  tlw 
general  statute  of  limitationB. 

3.  tJuiTATioN  or  AcnoNS  «a»46— AccsiTJkXi 
or  Cause  of  Action— Bicovbst  or  Pxb- 

SORAL-  PbOPEBTT. 

In  Ai^ust,  1912,  plalntilf  pledged  certain 
diamond  nngs  to  defendant  to  secure  usurious 
loans.  Thereafter  payments  were  made  on  the 
loans  from  time  to  time  until  October,  1914, 
at  which  time  defendant  gave  plaintiff  a  ticket 
certi^ing  that  ooe  of  the  loans  was  extended 
to  May,  1914,  and  the  other  to  July.  In  Feb- 
ruary, 191S,  defendant  wrote  plaintiff  that  he 
had  the  ringB  and  would  keep  them  for  plain- 
tiff. Held,  that  an'  action  brought  in  February, 
1916,  to  recover  the  rings  was  not  barred  by 
limitations,  whetiier  governed  1^  the  Umlta- 
tioD  of  three  years  or  that  of  fonr  years,  as 
limitations  did  not  run  as  long  as  defendant 
was  accepting  payments,  extending  the  time 
for  future  payments,  and  promising  to  keqjt 
tbs  property  fbr  plidntiff. 

Appeal  from  District  Court,  Weber  Coun- 
ty; A.  EL  Pratt,  Judge. 

Action  by  C  A.  Conner  against  C.  H. 
Smitb.  From  a  jnd^ent  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Wade  M.  Johnson,  of  Ogdeu,  for  appel- 
itmt.  A.  B.  Sawyer,  Jr^  of  Salt  Lake  City. 

for  respondent. 

THIJRMAN,  J.  Defendant,  Smith,  was  a 
loan  broker,  doing  business  at  Ogden,  Utah, 
lending  money  on  diamonds,  watches,  and 
Jewelry.  Da  August  12,  1912,  the  plaintiff 
borrowed  of  defendant  the  sum  of  f  120,  and 
deposited  with  him  as  secarlty  a  gentleman's 
diamond  ring.   Hie  pawn  tlck^  caHed  for 


9126,  payable  In  one  mtmth  from  date  The 
Plaintiff  received  $120,  the  96  being  interest 
for  one  month.  On  the  19tb  day  of  August, 
1912,  plaintiff  made  another  loan  with  de- 
fendant substantially  similar  in  character, 
except  that  the  amount  borrowed  was  950, 
the  pawn  tio^  calling  for  9S2.60,  payable  In 
one  month,  for  which  loan  plaintiff  deposited 
with  defmdaiit  one  lady's  diamond  ring.  On 
this  Ijoau  plaintiff  received  only  950,  the  92.50 
being  interest  for  one  month.  On  each  loan 
the  agreement  and  undertaking  was  that  the 
loan  might  continue  as  long  as  plaintiff  paid 
the  monthly  interest  of  96  and  92.50  respec- 
tively. Payments  were  made  on  both  loans 
from  time  to  time  by  plaintiff  and  accepted 
by  defendant  until  October  13,  1914,  wlien 
plaintiff  made  his  last  payment,  at  which 
time  the  total  paymoits  made  by  plaintiff  Ag- 
gregated the  sum  of  9120  oo.  the  first  loan 
and  957.C0  cm  the  second.  On  the  date  last 
named  defqidant  gave  plaintlfl  a  UdEet  cer- 
U^lng  that  tbe  first  loan  was  extended  to 
May  12,  iSOA,  and  the  leoond  loon  to  July 
19th  of  the  same  year.  As  before  stated,  no 
further  pajnnents  vera  made  on  either  ot  ttke 
loans.  On  February  U,  19IA>  defmdant,  m> 
plying  to  a  letter  of  ^alntiff,  writea: 

"Dear  Friend:  Tours  of  2— l(^lff  to  hand. 
Cooteats  noted.  I  have  your  rings  yet  and  they 
will  be  kept  for  you  as  per  your  wish. 

"Wishing  you  a  prosperous  year, 
"Very  respectfully.  0.  H.  Smith." 

After  thiS|  In  January,  1916,  several  writ- 
ten donands  wvre  mad*  iMalBtUTa  autlior- 
Ized  attorn^  upon  the  d^mdant  tar  ftta 
Burxttidw  oC  the  xlnga  In  question,  but  th«y 
were  not  snrrei^md.  In  the  following 
month,  FAmary,  1916^  this  actloD  was  oom- 
mi»toed  to  recover  posseaston  of  Uie  rings,  or 
the  value  thneof,  in  case  d^very  could  not 
be  bad.  'The  oonq^laint  alleged  the  owner- 
ship of  the  rings  by  [dalntlft  the  mairing  of 
the  loan,  the  pledging  ot  Uie  rings  as  secu- 
rity, the  usurious  character  of  the  transac- 
tion, and  demanded  a  return  of  the  property 
or  ite  valuft  The  answer  <a  defendant  ad- 
mitted the  substantial  allegations  of  the 
complaint,  but  alleged  that  the  action  was 
barred  by  the  provislais  o£  subdlrlalon  3,  1 
2877,  and  also  by  the  provisions  of  sections 
1241x2  and  1241x4,  Comp.  Laws  Utah  1907. 
Previous  to  filing  the  answer  a  demurrer 
was  filed  by  defendant  pleading  In  bar  sec- 
tion 2877,  supra.  The  dMUurrer  was  over- 
ruled. Hie  case  was  tried  by  the  court,  and 
Judgment  entered  for  the  plaintitt.  Defmd- 
ant  appeals. 

Numerous  errors  are  assigned,  but  ntme 
were  relied  on  in  the  argument  except  those 
relating  to  the  statute  of  limitations. 

The  focts  above  set  forth  are  either  undis- 
puted or  conclusively  establldied.  The  loan 
transaction  referred  to  was  undoubtedly 
usurious  and  obnoxious  to  every  provision  of 
the  laws  of  Utah  prohibiting  nsttry.  The  In- 
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terest  duu^eA  on  «ftch  of  the  loans  was  B 

coit.  per  monCb.  By  t3i»  written  ac- 
knowledgment the  defendant  the  Interest 
was  paid  on  the  flrat  loan  to  Uay  12,  1914. 
and  on  the  second  loan  to  Jnly  19,  1914,  and 
fbe  loans  extended  aceordlngly.  Appellant 
contends  that  the  action  Is  barred  by  Comp. 
Lam  1907,  f  1241x2,  which  provides  In  effect 
that  the  borrower  In  snoh  cases  may  recov- 
er the  amount  paid  and  the  valne  or  thing 
d^vered  at  any  time  within  one  year  after 
each  payment  or  dellTery.  And  In  aif^  event 
appellant  contends  that  the  action  la  barred 
by  Gomp.  Laws  1907,  |  2877,  snbd.  8,  which 
intrrldes  that  actions  for  the  recovery  of 
personal  property  must  be  commenced  with* 
In  three  years.  To  make  this  contention  ef- 
feetnal.  appellant  Insists  that  plaintiff's 
canse  of  action,  In  view  of  the  statute  relat- 
ing  to  nsnry,  was  complete  at  the  time  he 
made  Ute  loans  and  d^vered  the  pledges,  in 
Ai^cnst,  1912,  and  that  the  statate  of  llmlta- 
tlMis  began  to  run  at  that  time.  Finally,  It 
Is  contended  by  appellant  that,  even  If  the 
time  of  making  the  last  payment,  to  wit,  Oc> 
tober  18, 1914,  be  rdled  <m  as  the  time  when 
the  statate  was  set  In  motion,  BtQl  plaintiff's 
action  is  barred  because  not  comtnenced 
within  one  year.  Beqiondent,  on  the  otb«r 
hand,  oont«ida  that  the  several  imymaits 
made  by  him,  and  accepted  by  deftendant, 
b^led  the  statate  from  that  time;  also  that 
the  itiatlon  was  that  of  tmllor  and  IwUee; 
that  it  was  In  the  nature  of  an  express  tmst 
In  which  there  most  be  a  renundatloa  ot  tta 
trust  In  order  to  set  the  statate  In  motl<H). 
Tbeee  several  contaitlons  of  appelant  and 
respondent  possess  mors  of  less  merit,  bnt 
very  Uttle  anthwtty  Is  dted  in  sappwt  ot 
them  by  eitbM-  aide;  and,  as  for  as  the 
btlefli  of  ooonsel  are  etmcemed,  tb^  an  far 
from  enabling  as  to  arrive  at  a  satisfactory 
conctiurion.  This  failure  on  tbe  part  of  cou- 
■Sl  nay  be  doe  to  th«  fact  that  the  laws  ot 
Utah  relating  to  usury  are  different  from 
those  of  most  any  other  state  In  tbe  Union. 
They  are  more  drastto  against  osury  In 
every  fozm,  and  it  fiiUows  that  cases  In 
point,  or  even  analogous,  are  exceedingly 
rare.  Such  we  have  fbond  them  to  be. 

We  here  set  fbrth  sudi  {ffovislona  the 
statutes  of  our  state  rdating  to  usury  as 
may  be  neoessaty  to  a  ttuHrongh  nndetstand- 
htg  ci  tbe  case.  Tbe  following  sections  of 
Comp.  Laws  Utah  1907  are  deemed  material: 

"1241$,  parties  to  tny  contract  may 
agree  ia  writing  for  tbe  payment  of  interest, 
for  the  loan  or  forbearance  of  any  money, 
goods,  or  things  in  action,  not  to  neeed  tw<^ve 
per  cent,  per  anaiun:  Provided,  that  on  loaas 
of  money  only  to  the  amoimt  of  $100  or  less, 
it  may  be  agreed  In  writing  to  tate  or  receive 
aa  intraest  on  said  loan  not  to  exceed  $1  for 
tiie  first  numth  only  of  said  hian,  bat  thereafter 
BO  greater  interest  sbaH  be  contract  for, 
taken  or  received  than  is  allowed  In  this  sec- 
tion. This  pTOviflo  shall  not  be  construed  so 
as  to  allow  or  permit  the  spUttliv  up  of  trans- 
actions for  Uie  loan  of  montv  into  small 
amonnta  for  the  purpose  of  sradug  the  provir 
sions  of  tUs  ttOft 


1B» 

'1^41x1.  No  person,  assodatloB.  or  corpora- 
tion shall  directly  or  indirectly  take  or  receive 
In  money,  goods,  or  things  in  action  ot  In  any 
other  way,  any  greater  aom  or  greater  valae 
for  the  loan  or  forbearance  of  any  money,  goods, 
or  things  in  action,  than  is  prescribed  in  1241x. 

"1241x2.  Every  pe^-aon  who,  for  anj  such 
loan  or  forbearance,  shall  pay  or  deliver  anj 
Bum  or  -value  than  is  above  allowed  to  be  re- 
ceived, or  the  j^indpal  or  any  part  thereof  of 
aaid  usurious  loan  or  forbearance,  and  hia  per- 
sonal representatives,  may  recover  In  an  action 
against  the  person  who  shall  have  takoi  or 
received  tbe  same,  and  his  personal  representa- 
tive, the  amount  of  money  so  paid  or  value  de- 
livered, both  as  prhu^pal  and  interest,  if  such 
action  be  broufrht  witoln  one  year  after  such 
payment  or  delivei?.  If  such  action  be  not 
hroaght  within  said  one  year  and  prosecuted 
with  diligence,  then  the  said  sum  nay  be  saed 
for  and  recovered  with  costa  at  any  time  with- 
in three  years  after  the  said  one  year  by  any 
county  superintendent  of  schools  of  the  county 
where  sodi  payment  may  have  been  made,  for 
the  uaa  and  benefit  of  the  county  achoei  fund, 
and  when  collected  shaU  be  forthwith  iwid  Into 
said  fond.  •  •  •  / 

"1241X&  Wbenever  it  sbaU  satisfactorily  ap- 
pear by  the  admlaalon  of  tbe  party,  or  by  proin^ 
that  any  bond,  bill,  note,  aasuraace,  ^edge, 
conveyance,  mortgage,  deed  of  trust,  contract, 
securi^,  or  any  evidence  of  debt  has  been  tak- 
en or  received  In  violation  of  the  provision  of 
this  titifls  the  court  shall  deelare  the  same  to 
be  void,  and  enjoin  any  prosecution  themm, 
and  order  the  same  to  be  surrendered  and  can- 
cded,  and  any  property,  real  or  personal,  em- 
braced witiiin  the  term  of  said  ctmtracts  or  se- 
curities delivered  uu  if  In  poeseaaion  of  tbe 
defendant  in  the  action ;  and  if  the  same  be  in 
the  poBsessIon  of  tbe  plaintiff,  provision  shall  be 
made  in  the  Jadgaunt  or  deciee  In  the  action  re- 
movimr  the  oload  of  sodi  osurtons  oontracts  or 
secuntles  from  the  titie  to  such  property." 

[1-t]  Section  1341x3,  above  qooted,  as  wUl 
be  seen,  is  CTOCedlngly  drastic.  It  permits 
the  borrower  of  money  on  a  usurious  con- 
tract to  recover  the  money  paid  or  value  de- 
livered tor  su<*h  loan  or  forbearance  by  suit 
brought  for  tiiat  purpose,  bnt  such  action 
must  be  commenced  within  one  year  by  tiie 
borrower  after  sobh  payment  or  d^very. 
Manifestiy  this  action  is  not  covered  by  that 
section ;  for  here,  after  payments  were  made 
amounting  in  the  aggregate  to  8<»nettilng 
more  than  the  money  borrowed,  the  borrower 
brought  his  atrUon  for  the  recovery  only  of 
the  thing  pledged  as  security  for  the  mon^. 
This  action  therefore  seems  to  fall  clearly 
within  the  provisions  of  section  1241x8,  su- 
pra, which  provides  for  the  recovery  of  the 
property  pledged  when  action  is  brought  for 
that  purpose,  and  enjoins  the  prosecutiim 
of  an  action  when  brought  by  the  pledgee. 
Tbe  language  used  in  the  section  does  not  as 
clearly  express  the  thought  Intended  as  more 
apt  language  might  have  done,  but  we  are 
thoroughly  satisfied  that  it  was  Intended  to 
give  Js  right  of  action  for  the  recovery  of  the 
thing  pledged  and  to  enjoin  action  on  the 
part  of  the  pledgee  In  case  he  should  insti- 
tute any  form  of  action  Involving  title  to  the 
property  or  right  to  its  possession.  This  sec- 
tion does  not  fix  the  time  within  whlcA  the 
action  most  be  commenced,  as  does  section 
1241x%  wlien  suit  is  brosght  to  recovra  the 
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money  paid  ta  tlw  value  delivend.  Tbe  lan- 

guaga  la:  . 

"Whenerer  it  riiaU  aalisftietoffily  appear  by 
tba  admlnrioDS  of  tlie  party  or  by  proof,"  etc. 

The  eectloii  does  sot  limit  the  tlm*  to  one 
year,  or  three  years,  or  any  number  of  years. 
If  there  is  any  limitation  of  time  within 
which  actions  In  such  cases  may  be  com- 
menced, It  mnst  be  found  in  the  general  stat- 
ute of  limitations.  It  certainly  la  not  pro- 
vided for  in  the  statutes  relatli^  to  uanry. 
Appellant's  contention  is  that,  whatever  the 
period  of  limitation  may)  be,  the  statute 
commenced  to  run  at  the  time  the  loans  were 
made,  in  August,  1912,  and,  whether  the  pe- 
riod be  one  year  or  three  years,  the  statute 
bad  run  and  the  time  expired  when  the  suit 
was  commenced.  This  position  as  to  the 
commencement  of  the  period  Is  taken  be- 
cause the  transaction  Was  usurious  and  un- 
lawful at  the  time  It  was  entered  into,  and 
the  statute  (section  1241x2)  gives  plalntiCr 
an  immediate  right  of  action.  In  other 
words,  in  order  to  start  the  statute  running 
at  that  time  defendant  relies  on  the  unlaw- 
fulness of  the  transaction,  and  thereby  seeks 
to  take  advantage  of  his  own  wrong.  The 
question  here  presented  Is;  Can  the  lender 
upon  a  usurious  loan  secured  by  a  pledge 
accept  payments  thereon  from  time  to  time 
and  then  In^t  that  during  the  whole  time 
these  payments  were  being  made  and  accept- 
ed the  statute  of  UmitatlonB  was  running 
against  the  right  of  the  pledgor  to  recoTer 
the  pledge?  Can  the  lender  do  this,  espe- 
cially In  a  ease  where,  whm  eadi  payment  la 
made,  he  expresaly  extenda  the  loan  and  the 
time  tor  fntiire  paymoitaT  If  he  can,  then 
the  untenable,  unreaaonalde  altaatlaa  de> 
scribed  by  teaiioiLdeiit  In  his  brief  mi^^t  be 
the  result.  Ttu  borrower  might  contlnne  to 
make  awSi  paymmtB  firom  time  to  time  to 
the  acceptance  of  the  lend«r  ontU  the  entire 
prindpal  and  interest  is  paldi  and)  ttien, 
-when  be  comes  to  demand  bla  pledge,  be  met 
vlOk  the  answer: 

"It  is  more  than  &tte  years  rinco  you  made 
this  loan.  It  was  illegal  when  made.  Your 
cause  of  action  was  compIet«  at  that  time. 
The  statute  of  limitations  has  run.  I  will  not 
sarrender  the  property." 

Any  theory  of  Oie  law  wbldi  would  lead  to 
such  conaequenoes  la  palpably  unsound.  It 
cannot  be  true  in  any  system  of  enli^tened 
Jurisprudence. 

In  addltloa  to  this  It  mnst  not  be  forgot- 
ten that  on  February  11,  1915,  Just  <me  year 
before  thU  action  waa  ccmmienced,  and  four 
mouths  after  the  last  payment  waa  made  on 
the  loan,  defendant,  In  answer  to  a  letter 
frmn  plaintiff,  wrote: 

"I  have  your  rings  yet  and  they  will  be  kept 

for  you  at  per  your  wish.*' 

"When  property  is  held  by  the  pledgee  as  se- 
curity, he  canoot  asRert  that  he  holds  it  ad- 
versely to  tile  pledgor,  and  thereby  acquire  a 
right  to  it  under  the  statute  of  Ibaitatiima." 
S2  Am.  4b  Sag.  Eacj.  Law,  887. 


See,  alBOk  Cross  Eureka  -Lake,  eta,  T$ 
Cal.  302, 14  Poe.  88B,  2  Am.  St.  Bep.  «08. 

If  there  wwe  no  authwlties  vhaterer  in 
V(Aat,  we  would,  nevertbdees,  feel,  joatlfled 
in  holding  under  the  facts  of  this  case  that 
the  statute  of  limitations  did  not  begin  te 
run  against  tJie  ndalnUITs  right  to  reeow 
poesesslcm  tiC  the  rings  aa  hmg  as  4eeBendant 
was  aoc^tlng  payments  on  the  loans,  ex- 
tending time  for  fatnie  payments,  and  pxosi' 
Islng  to  keep  the  property  for  plalntlfl.  TIa 
usury  statute  waa  made  for  the  benefit  ef 
j  the  borrower.  He  can  waive  its  XHwrislMis 
!  or  not  as  he  chooses.  He  can  pay  the  debt 
I  in  full  or  be  can  atop  payment  nt  any  time 
,  and  reoorer  what  be  paid  and  the  prcoerty 
I  pledged  within  a  year  from  the  time  of  pay- 
•■  ment  or  delivery,  and  baa  stUl  longer  time 
I  within  which  to  recover  the  pledge  obme.  It 
:  he  elects  to  pay  a  substantial  put  of  the 
debt,  It  ought  not  to  lie  in  the  mouth  of  the 
pledgee  to  say  the  pledgor  had  put  himself 
I  in  a  vtaee  cwditton  than  If  be  bad  paid 
.  nettling  at  a^  and  had  brought  bis  a/sOoa 
Immediately  to  recover  the  pledgeu 

Beepondent  makes  tbe  further  contention 
that  the  statute  of  UmitatifmB  in  this  case 
did  not  begin  to  run  unlll  he  made  liis  de- 
mands for  the  proper^  in  January,  1916. 
There  is  much  force  la  thia  contention,  esi>e* 
dally  as  appellant  expressly  agreed  to  keep  it 
for  him,  as  shown  in  the  letter  of  February 
11,  1915.  But,  aside  from  tbe  effect  of  this 
letter,  there  Is  authcHrlt?  tending  to  support 
reiQXwdent's  contention.  Auld  v.  Butcher,  22 
Kan.  400.  See.  also,  Boughten  v.  Brace,  20 
Wend.  (N.  234. 

The  last  case  cited  was  a  suit  In  replevin 
arising  under  a  usurious  contract.  Hie  tuu- 
ry  statute  of  New  Yoiii^  at  that  time  waa  al- 
most Ideattcal  with  tbe  Utab  statute^ 

Appellant  contends,  with  oonstderable  rea- 
son, that  tbe  statute  relating  to  usury  oon- 
fers  r^iedal  rights  and  prlvll^ies,  and  that 
we  must  look  to  that  statute  alone  both  for 
the  rights  conferred  and  the  remedies  to  en- 
force them.  But  this  contention,  however 
reasonable  and  cogwt,  does  not  afford  ap* 
pellant  any  relief  in  the  present  casei  As  we 
have  shown,  secti<xi  1241x2  does  not  apply  to 
a  case  of  this  kind.  The  case  clearly  falls 
within*  the  provisions  ot  section  1241x8,  as 
contended  for  by  respondent  But,  as  be- 
fOTe  stated,  that  section  does  not  state  the 
time  within  which  the  action  must  be  cchu- 
menced.  If  it  was  Intwded  by  the  JOeglsIa- 
ture  that  there  should  be  any  limitation  at 
all,  we  are  compelled  to  look  elsewhwe  than 
In  the  special  statute  to  find  it  It  may  be 
that  the  Legislature,  in  view  of  tbe  drastic 
provistooB  of  tbe  law  (smtained  in  every  seo- 
tioD,  did  not  Intend  any  llmitati<m  at  all  In 
cases  of  this  kind,  oi]  It  may  be  that  it  In- 
tended to  leave  it  to  the  general  iHrovislon 
provided  tor  coses  in  whtcb  the  limltatiim  is 
not  fixed.  This  is  entirely  within  the 
bounds  of  reason.  It  is  not  necesMxy  that 
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ve  BboBid  dfijBnttcay  decide  dilB  qoeatloii;  and 
perbapB  It  Is  not  pradent  to  do  so  ta  view 
of  the  matters  presented  to  tbe  coort  It 
Is  snffident  to  say  that  whether  tbet  aetlon 
Aould  have  been  eommenced  In  three  yearn 
or  four  years,  or  might  have  been  brought 
at  any  time,  In  view  of  the  facts  In  this 
case,  it  was  commenced  In  time.  If  there 
had  been  no  payments  or  extensions  of  time, 
or  promise  to  hold  the  property  for  the  plain- 
tiff, the  New  York  Case,  Schroeppel  t.  Com- 
ing, 5  Pento  (N.  T.)  236,  would  have  been 
strong  auOiorlty  for  appellant,  but  under  the 
fiicts  of  this  case  It  is  not  in  point. 

The  Judgment  of  the  trial  court  Is  affirm- 
ed ;  appellant  to  pay  costs. 

PRICE,  C.  J.,  and  McOABTT,  OOKBUAN. 

and  6ID1C0N,  JJ.,  commr. 

SCHBAMM-JTOHNSON.DBUGS  T.  KLBKB 
et  aL   (No.  2962.) 

iSavmma  Ooort  of  Utah.   Nov.  28,  1917.) 

1.  Trusts  «=>110  —  Consteuctivb  Tbust  — 
Stoueh  Pbopebtt— Evidencb. 

To  establish  a  trust  in  mooej  received  bv  H. 
from  K.,  as  part  of  that  stolen  by  K.  frtnn  plain- 
tiff, tbe  patticalar  pieces  of  money  need  not  be 
identified,  but  it  is  enough  that  among  those  tak- 
en by  K.  there  is  enough  of  each  kind  to  make  up 
those  received  by  H.  from  E. 

2.  JUDOHBHT  «E866i  —  RK8  JuPXOUA  —  FXH- 

IHCROT  or  Appeal. 

Judgment  of  city  court  Is  not  res  judicata 
pending  appeal  therdrom  to  district  court,  enti- 
tling both  parties  to  trial  de  novo  on  the  imos.^ 
8.  WirifMSM  <s»87ffl)  —  OovxwcEttcx  —  Cm* 
XAinxT  or  Knowlxdob. 

That  a  witness  is  not  absolutely  certain  de- 
fendant was  the  person  with  whom  he  bad  a 
coovereatioa  does  not  warrant  exchuim  of  bis 
testimony  in  rsqwet  thento.  but  merely  goes  to 
its  weight 

Appeal  from  District  Coiut,  Salt  Lake 
County;  F.  O.  Lootbourow,.  Judge. 

Action  by  the  Schramm-Johnson  I>rugs 
against  Harry  W.  Eleeb  and  another.  Jndg- 
iQent  for  plaintiff,  and  tha  named  defendant 
appeals.  Affirmed. 

£.  A.  Walton  and  J.  W.  Rozsielle,  both  of 
Salt  Lake  City,  for  appellant.  Howat,  Mar- 
shall. MacHUlan  &  Nebeker,  of  Salt  Lake 

City,  for  respondent. 

GIDEON,  J.  In  this  action  plaintiff  seeks 
to  recover  from  the  defendant  Barry  W. 
Eleeb  the  valcie  of  certain  money  and  checka 
amounting  to  f  1,57S.77  claimed  to  be  the  prop, 
erty  of  plaintiff.  The  complaint  alleges  that 
■aid  defendant  Eleeb  wroiwfaUy,  and  with* 
out  tbe  ctmsent  of  plalntur,  tocrik  socb  money 
and  cbedca  fran  the  possession  at  tbe  idaln- 
tlff  an  or  about  August  30,  1914,  and  that 
part  of  the  mon^  so  taken,  to  vlt,  9495^69^ 
thereafter  was,  on  or  about  the  month  of 
Kovemb».  1914^  delivered  to  and  passed  Into 
the  possession  of  the  defendant  Homer.  The 


answer  ot  defendant  Homer  admits  the  pos- 
seasion  of  f49S.fl9  and  admits  that  he  recelred 
the  same  from  Ids  codefendant  Eleeb,  but 
upon  Informatlott  and  belief  states  that  he 
does  not  know  whether  tlie  same  Is  part  of 
the  pr(^>erty  bdonglng  to  plaintiff  and  so 
taken  from  plaintiff  by  Eleeb.  The  answer 
of  defendant  Eleeb  denies  tbe  taking,  and 
also  dMiles  the  right  of  the  plaintiff  to  any 
of  the  property  in  the  possession  of  Homer. 
As  a  separate  and  further  defense  defendant 
Eleeb  alleges  that  the  matters  in  issue  In 
this  action  had  been  adjudicated  in  the  dty 
court  of  Salt  Lake  City  in  an  action  com- 
menced by  him  on  or  about  the  20th  day  of 
April,  1916,  against  his  codefendant  Homer 
for  the  possession  of  said  sum  of  $49S.68,  In 
which  action  the  plaintiff  herein  intervened 
and  filed  a  complaint  In  intervention  and 
among  other  tilings,  alleged  the  wrongful  tak- 
tng  by  Eleeb  of  the^oney  and  checks  men- 
tioned In  the  complaint  and  also  the  owner- 
ship and  the  r^t  to  the  possession  of  the 
particular  money,  namely,  $^5.69  In  tbe 
custody  of  Homer,  and  that  upon  the  trial 
of  the  issues  in  that  case  before  such  «lty 
court  thie  defendant  Kleeb  was  adjudged  to 
be  the  owner  and  entitled  to  the  said  proper^ 
ty  In  the  custody  of  Homer,  and  that  Judg- 
ment was  entered  by  said  dty  coort  to  that 
effect.  np<m  the  issues  thus  made,  this  case 
was  tried  In  tbe  district  court  to  a  Jury.  Up- 
on the  verdict  of  tbe  Jury  plaintiff  was  gtvoi 
Judgment  against  Eleeb  in  tbe  sum  of  91,- 
486.27.  The  Jury  In  its  findings  found  that 
¥391.29  of  the  money  In  tbe  hands  of  Homer 
was  part  of  the  money  taken  by  Kleeb  from 
tbe  plaintiff.  Upon  that  verdict  and  finding 
the  trial  court  entered  Judgment  against 
Kleeb  for  the  amount  found  by  the  Jury,  and, 
as  against  Homer,  that  he  pay  the  said 
$391.29  to  plaintiff  and  that  said  amount 
should  be  credited  upon  the  prlndpel  Judg-* 
ment  found  against  EHeeb.  From  that  Judg- 
ment, and  the  refusal  of  the  court  to  grant 
a  new  trial,  the  defendant  Eleeb  presents 
the  case  to  this  court  on  appeaj. 

The  record  discloses  that  plaintiff  is  en- 
gaged In  the  drug  business  In  Salt  Lake  City 
and  operates  and  owns  numerous  stores, 
which  are  designated  by  numbers;  that 
among  its  places  of  business  plaintiff  has  a 
store  on  Main*  street  known  as  No.  6;  that 
Kleeb  was  a  professional  pharmacist  and 
had  been  employed  by  plaintiff  for  some 
eight  or  nine  months  prior  to  August  30, 1913, 
and  at  least  part  of  the  time  he  had  been  em- 
ployed at  store  No.  6  as  a  drug  derk  and 
knew  the.  combination  of  the  safe  located 
therein.  The  record  further  discloses  that 
abovt  ftwr  or  five  days  prior  to  August  30, 
1814,  Eleeb  quit  tike  onploy  of  tlie  plaintiff 
and  apparently  was  arranging  to  leave  Bait 
L^e  CUy;  that  during  Saturday,  August 
29,  1914.  he  called  at  the  store  in  questUm 
also  at  other  places  of  business  of  the  plaln- 
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tiff,  and  had  conTfinatton  with  certain  em- 
ployga  who  wen  hla  acqiudntances,  and  ad- 
vised them  that  he  was  leaving  town  that 
erenliis.  It  is  further  dlidoced  that,  durins 
the  week  after  severing  hla  relatlMwhlp  with 
plaintiff.  Kle^  received  the  wlary  dm  blm 
and  dlwosed  <tf  certain  belonginsi,  conalst- 
lug  of  the  furnishings  of  hla  room,  and  with- 
drew a  email  amount  of  mon^  from  the 
bank.  It  appears  ttiat  Kleeb  did  not  leare 
town  on  the  evening  of  the  29th,  hot  regis- 
tered under  the  name  of  BL  W.  Kreel  at  the 
Semlidit  Hotel  in  Salt  Lake  Glt7.  uid  was 
known  to  be  around  that  hotti  about  the 
hour  of  1  o*clo<±  a.  m.  on  the  morning  of 
Uie  SOth;  that  frmn  that  time  on  until  about 
7  o'clock  of  the  same  morning  be  was  not 
seen  by  any  one  who  testified  in  the  casft  It 
was  further  made  to  appear  that  the  em- 
ployes In  store  No.  S  Closed  that  place  of 
business  about  the  hour  of  1  o'clock  on  the 
morning  of  the  SOth,  and  that  none  of  said 
employes  were  there  again  until  about  6 
o'clock  that  same  morning;  that  during  the 
Intervening  time  the  store  was  entered,  the 
safe  unlocked,  and  the  property  In  question 
In  this  suit  taken  therefrom.  l%e  record 
also  shows  that  Kleeb  left  Salt  Lake  City  oa 
Sunday  morning  at  about  7  o'clock,  went  to 
Ogden,  Utah,  remained  there  during  the 
day,  purchased  a  railroad  ticket  to  San 
Francisco,  and  was  preparing  to  board  the 
train  in  the  evening  of  that  day  when  he 
was  arrested.  It  farther  appears  that  the 
officers  arresting  Mm  found  in  bis  posses- 
Bl<m  $S56  in  gold,  ^135  in  currency,  and  $5.65 
In  small  change — silver  and  pennies.  It  also 
appears  that  Kleeb  was  brought  to  Salt  Lake 
City,  given  a  preliminary  hearing,  was  bound 
over  to  the  district  court,  and  tried  and  ac- 
quitted in  that  court  on  a  Charge  of  burglary. 

The  money  taken  from  Kleeb  at  the  time  of 
his  arrest  was  kept  by  the  officers  and  was 
put  In  evidence  at  the  burglary  trial.  It 
was  then  turned  over  to  the  defendant 
Thomas  Homer  as  the  clerk  of  the  district 
court  where  said  burglary  trial  was  had.  At 
the  termination  of  the  criminal  trial,  the 
Judge  made  an  order  directing  said  derk 
to  deliver  to  Kleeb  the  money  in  his  hands 
which  he  had  received  as  herein  stated. 
That  was  not  done,  and  suit  was  instituted 
In  the  dty  court  of  Salt  Lake'  City  by  Kleeb 
against  Homer  to  recover  that  amount.  In 
Aat  suit  plaintiff  herein  intervened  and  made 
claim  to  the  money  as  alleged  in  Kleeb's  an- 
swer in  this  action.  Trial  was  had  in  the 
dty  court  which  resulted  in  a  verdict  for 
Kleeb,  and  frmn  that  Jndgmmt  an  appeal 
was  taken  to  the  district  court  of  Salt  Lake 
ooan^.  That  appeal  was  pending  In  that 
court  and  had  not  been  dlaposed  of  at  the 
date  of  the  institution  of  this  action,  nor  at 
t2ie  date  of  the  trial  of  0»Sa  action  in  the  dla- 
trict  court. 

Much  testimony  was  taken  at  the  Ixial  of 
VdM  action  respecting  tbB  amount  ct  money 


left  in  ths  safe  located  In  aalfl  store  No.  6  at 
the  time  of  dosing  aa  the  morning  of  August 
80, 1914;  also,  aa  to  the  kind  and  denomlna- 
tlona  of  file  goAd  and  of  tlie  currency.  Mo  one 
was  able  to  definitely  Identity  any  ot  the 
money  found  on  Kleeb  as  any  part  of  the 
money  left  in  aald  atore  No.  b  at  the  ttme 
of  closing  that  atore  om  August  80b  1914. 
Kleeb  oltered  proof  as  to  the  amount  ot  mon- 
ey  he  had  at  that  time  and  attempted  to 
account  tar  it  and  e:qAata  the  sources  from 
whiA  he  liftd  received  It  The  testimony  of 
otbw  witneesea  also  showed  that  Kleeb  was 
seen  to  have  had  rolls  of  currency  and  dif- 
ferent amounts  of  gold  in  his  possession 
during  Saturday,  August  29,  1014»  but  no 
one  was  able  to  definitely  state  the  amount 
that  he  was  known  to  have  at  that  time. 

Numerous  assignments  of  errw  are  made, 
but  for  the  purposes  of  this  opinion  they 
may  be  grouped  under  three  general  heads: 
(1)  Failure  of  plaintiff  to  Identify  any  of  the 
property  in  the  possession  of  Homer  as  the 
property  taken  from  plaintiff's  store  on  Au- 
gust 30,  ISli  ;  (2)  the  exdnsion  of  certain 
evidence  and  the  admission  of  other  evidence 
during  the  trial  of  the  action;  (3)  erroneous 
Instnictlohs  by  the  court  in  submitting  the 
questions  to  the  jury. 

[t]  It  would  serve  no  good  purpose  here  to 
attempt  to  review  the  testimony  tending  to 
Identify  the  property  in  the  possession  of 
Kleeb  at  the  time  of  his  arrest  as  being  the 
property  that  was  taken  from  the  plaintiff's 
store.  In  our  oplnltm  that  question  becomes 
immaterial  if  it  is  determined,  as  it  was  de- 
termined in  this  case  by  the  Jury,  that  Kleeb, 
on  the  night  in  question,  took  from  plaintiff's 
store  the  money  and  other  property  which  it 
la  alleged  In  the  complaint  that  he  did  take 
against  the  will  of  the  plaintiff.  In  addi- 
tion, there  is  ample  testimony  In  the  record, 
not  to  Identify  the  particular  coins,  but  to 
establish  the  fftct  that  there  was  snffident 
gold  coins  of  the  denominations  found  in  the 
possession  of  Kleeb  in  the  store  at  the  time 
of  dosing  on  the  morning  of  Augast  80,  1914, 
to  make  up  the  amount  In  Kleeb's  possession. 
The  same  may  be  said  as  to  the  currency.  As 
stated,  that  becomes  immaterial  In  view  <tf 
the  Jury's  flndinga  at>d  the  courts  Jndgment 
thereon. 

[2]  The  prlndpal  objection  as  to  the  intro- 
duction of  testimony  is  that  the  court  erred 
in  ezdudlng  the  recwd  then  in  the  district 
court  In  the  case  on  appeal  from  the  Ju^ 
ment  of  the  dty  court  In  which  KleA  was 
plalntlfl,  HcHuer  was  defendant,  and  plaintiff 
Sdiramm-JfAmson  CcHupany  Intervener.  That 
action,  as  stated,  had  never  been  tried  fn 
ihe  district  court  dther  at  the  time  of  in- 
stituting this  suit  or  at  file  trial  thereof.  It 
was  fiierefore,  under  the  ruling  of  this  court 
in  Vance  t.  Heath,  42  Utah,  148, 129  Pac.  S69, 
immaterial  to  prove  any  aUegation  of  the 
answer  for  the  reason  that  the  judgment 
ther^  was  not  then  a  final  Judgment  Un- 
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der  the  avfborlty  of  Vance  t.  Heatb,  tbo  dis- 
trict ooort  did  not  err  In  excluding  tbe  prof- 
tered  testlm<uy.  In  tibe  action  Instituted  by 
Kle^  In  tiie  oi^  court,  the  only  qaestlon  at 
Issue  was  the  ownereMp  of  the  $496.69  In  tbe 
enatody  <rf  Homer.  Here  the  plalntlfF  aito 
tor  a  Judgment  tor  the  full  value  of  the  prop- 
«ty  wTongfoUy  taken  from  Uie  plaintiff  by 
Kleeb  and  seeks  In  the  same  action  to  Im- 
preaa  this  particular  fund  with  a  trust  for 
tbe  protection  of  the  rightful  owner  thereof 
the  plaintiff  herelQ,  as  found  by  the  Jury. 
The  appeal  from  the  dty  court  to  tbe  district 
MKirt  entltfed  both  parties  to  a  trial  de  novo 
upon  the  Issues  Inrolved  In  the  action,  and 
tliarefore  the  Jodgm^it  entered  Iher^  by 
the  dty  coort  was  not  res  adjudicata  of  any 
of  the  questions  Involved  here.  On  the  quee- 
tlon  of  the  trust  relationship  between  tbe 
possessor  of  property  wrongfully  takoi  and 
tbe  owner  there(rf,  see  Pioneer  Mln.  Go.  v.  Ty- 
berft  215  Fed.  6(0,  ISl  a  a  A.  040,  lit.  B.  A. 
1015B,  44SL 

m  The  plalntur  urm  that  tbe  district 
oonrt  erred  in  admitting  a  wttoem.  one 
Hatbenbrok,  to  testify  as  to  a  conversa- 
tion had  between  him  and  Kleeb  on  the  train 
going  from  Salt  Lake  C51ty  to  Ogden  on  the 
mombv  of  Aagiist  30,  eoDcenlnff  the 
departnn  of  trains  fnHD  Ogden,  for  the  rea- 
son that  the  witness  was  unable  to  definitely 
Identify  Kleeb  as  the  man  with  whom  he  had 
such  converse tloQ.  The  witness  testified, 
referring  to  Kleeb,  that  the  man  with  whom 
he  had  fbe  eonveraatkm  looked  like  Kleeb 
and  described  the  clothes  the  man  bad  on; 
also^  stated  that  on  tiiat  same  day.  In  the 
evoilng,  inquiry  had  beat  made  of  blm  as  to 
whether  he  had  seen  any  such  person  as 
Kleeb,  describing  blm;  and  that  from  that 
oonversatiim  be  concluded  that  the  man  with 
whom  he  had  had  the  conversation  on  the 
train  was  the  man  sought  by  the  party  who 
made  the  inquiry.  Hie  witness,  however, 
bad  not  seen  the  man  since  August  SO,  1014. 
still,  as  he  Io<Aed  at  Kleeb  from  the  witness 
diair,  he  ezprewed  himself  as  feelli^  con- 
fident that  the  defendant  was  tbe  man  with 
whom  he  had  had  the  conversation  <»i  the 
train.  The  Met  that  the  witness  was  not 
absolutely  certain  as  to  whether  Kleeb  was 
tbe  same  man  wlHi  whom  be  had  had  the 
conversatlDn  would  not  authorize  the  exdn- 
slon  of  tbe  testimony  nor  make  it  Immaterial. 
It  would  only  go  to  the  weight  that  should 
be  given  by  the  Jury  to  his  testimony. 

There  are  other  errors  assigned  concern- 
ing the  admissibility  of  testimony,  but  from 
an  examination  of  the  record  It  is  apparent 
that  tbe  admission  of  such  testimony  was 
not  prejudicial  to  the  defendant. 

The  errors  assigned  respecting  Instruc- 
tl(xi8  of  the  court  to  the  Jury  and  the  failure 
to  give  requested  Instructions  are  snffldiBut- 
ly  answered  by  the  foregoing. 

From   a   somewhat   careful  examination 


of  the  entire  record  In  this  case  we  are  sat- 
isfied that  tbe  Jury  was  not  only  Justified  in 
the  findings  contained  In  the  verdict,  but 
that  such  findings  are  supported  by  the  great 
preponderance  of  the  evldaioa  In  that  re- 
gard we  remark  that  we  apiUYive  the  state* 
ment  made  by  the  Nebraska  court  tn  tbe  case 
of  ..etna  Indeomlty  Co.  of  Hartford,  Conn.,  t. 
Malone,  89  Neb.  260,  181  N.  W.  200,  namely: 
"In  contriving  means  to  dieat  an  owner  oat  of 
bis  property,  a  thief  should  not  be  permitted  to 
outstrip  the  courts  in  discovering  a  remedy  to 
restore  it  when  found." 

It  follows  from  the  foregoing  that  the  Judg- 
ment of  the  district  court  should  be  affirmed. 
Such  Is  the  order.   Appellant  to  pay  costs. 

FBICK,  O.  J.,  and  McCABTY,  CORFMAN, 
and  THUBBAAN,  JJ.,  concur. 


OAVD  et  aL  V.  OODBN  OITT  et  aL 
(No.  8066.) 

(Supreme  Court  of  Utah.    Nov.  28,  1017.) 

1.  Municipal   Cobporations   «=9207(1)  — 

SlKEBT  PaVINO— PBOTEST. 
tinder  Comp.  Laws  1907,  |  273,  providing 
that  objections  by  owners  of  two-thirda  of  the 
foot  frontage  on  a  street  to  be  paved  deprive 
the  dty  of  Jurisdicdon  to  proceed  with  tbe  im- 
provement, and  in  spite  of  section  266,  requir- 
ing railroad  companies  to  pave  porticms  of  uieir 
ri^t  of  way,  a  railroad  oompany  owning  tbe 
right  of  way  across  which  a  street  Ib  to  be  pav- 
ed may  validly  protest  against  the  Improve- 
ment.i 

2.  MUNICXFAI.    CORPOBAnONB    <B»297<1)  — 

STBKirr  PAvnra  —  OBJXonons  —  Who  Mat 

Object. 

Where  the  title  to  land  is  in  the  county 
under  a  tax  deed,  the  Individual  prior  owner 
was  not  cmnpetent  to  protest  a  projected  pav- 
ing. 

8.  muhxcifal  cobpoutjons  ^>207(1)  — 
Street  Pavikg  —  Objechosb  —  Who  Mat 
Object. 

A  corporation  occupying  certain  frontage 
owned  by  iodividoak  could  not*  protest  a  pro- 
jected i>aving. 

4.  MUNIOIFAL    COBPOBATIONB    ^=>2Q7{1)  — 

StBstft  Paving  —  Objections  —  Who  Mat 
Object. 

Comp.  Laws  1907,  i  278,  provldiop:  that  the 
council  shall  be  deemed  to  have  acq.uired  juris- 
diction to  order  paving,  unless  written  objec- 
tions signed  by  the  owners  of  two- thirds  of  the 
front  feet  are  filed,  being  silent  upon  who  may 
protest,  tbe  section  must  be  held  to  contonplate 
protests  anij  by  o^nua  of  legal  tltla 

Appeal  from  District  Court,  Weber  Coun- 
ty; N.  J.  Harris,  Judge. 

Suit  Oeoi^  V.  Gave  and  others  against 
Ogden  Olty  and  others.  Decree  for  defend- 
ants, and  plalntlfTa  appeal.  Affirmed. 

Skeen  &  Skeen,  of  Salt  Lake  City,  for  ap- 
pellants. B.  T.  Hulaniski  and  John  C.  lit- 
tlefield,  both  of  Ogden,  for  respondents. 

THUHMAN,  J.  The  facts  in  this  case  are 
not  in  dispute.  The  only  question  is:  Did 
the  defpiidant  Ogden  City  acquire  jurisdiction 

to  creote  the  spedal  paving  district,  deacrib- 
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ed  In  the  comj^aSsit,  and  lery  tbe  necessary 
tax  for  paving  tbe  street,  agalnat  the  writ* 
tea  protests  filed  by  tbe  plalnUffs  a«  abut* 
ting  owners  upon  the  street  to  be  paved? 
The  notice  of  intention  to  create  tbe  paving 
district  was  dnly  pttbllabed  as  required  br 
law  oo  the  24tb  da?  of  May,  JMS,  and  reatiir* 
ed  protests  to  be  filed  on  or  b^ora  June  17, 
iSas.  WltUn  tbe  time  limited  plalntUCs 
lining  to  be  the  owners  of  more  than  two- 
tblrds  of  tte  frontage  on  said  street  duly  filed 
their  protests.  Gomp.  Iaws  TJtab  1907, 1 278, 
declares  tbe  procedure  in  such  cases,  and 
reads  as  follows: 

"In  all  cBees  before  the  levy  of  any  taxes  for 
improvements  provided  for  in  this  chapter,  the 
city  council  shall  give  notice  of  intention  to 
levy  said  taxes,  naming  the  purposes  far  which 
the  taxes  are  to  be  levied,  which  notice  shall  be 
published  at  least  twenty  days  in  a  newspaper 
published  within  such  dty.  Such  notice  shall 
describe  the  improvements  so  proposed,  the 
boundaries  of  the  district  to  be  affected  or  bene- 
fited by  such  improvements,  the  estimated  cost 
of  aucii  improvements,  and  designate  a  time 
when  tbe  council  will  consider  the  proposed 
levy.  If,  at  or  before  the  time  so  fixed,  written 
objectionB  to  such  improvements  signed  by  the 
owners  of  two-thirds  of  the  front  feet  abutting 
upon  that  portion  of  the  street,  lane,  avenue,  or 
auey  to  be  so  improved,  be  not  filed  with  the 
recorder,  the  coancil  shall  be  deemed  to  have 
acquired  Jurisdiction  to  order  Oxe  making  of 
such  improvements." 

The  total  frontage  ot  propoty  abutting  on 
tbe  street  to  be  paved  in  tbe  entire  district 
was  3,862.6  linear  feet  It  therefore  requir- 
ed the  owners  of  2,&75.6  Unear  feet  of  front- 
age, or  two-tblrds  of  tbe  entire  firontage,  to 
file  tbelr  protests  within  tbe  time  limited  in 
order  to  prevent  the  dty  from  acquiring  Ju- 
risdiction. Protestants  claiming  to  own  2,- 
68L4  front  feet  filed  their  protests  within 
the  time,  but  the  defendants,  for  cm  reastm 
or  another,  eliminated  and  rejected  a  lu'ge 
number  of  the  protests  filed  reducing  tbe 
amount  to  a  number  omslderably  below  the 
requisite  twwtblrds.  Defendants,  assuming 
tbe  dty  bad  aoqidred  Jurisdiction,  immediate- 
ly advertised  for  bids  for  the  construction 
of  the  work,  and  were  taking  steps  to  aocom- 
idlsb  tbe  sanw  when  ^alntifla,  repreeentliv 
all  the  protestants,  commenced  this  action 
to  enjoin  the  prosecution  of  the  work. 

The'  trial  court  found  the  Issues  In  ftvor 
at  tbe  defendants.  PiaintlfCs  appeal,  and 
[Hvsent  several  questlouB  for  consideration, 
but  tat  Gonvenieuce  the  same  may  be  groiq>- 
ed  as  follows:  (1)  It  la  contended  that  the 
entire  frontage  in  the  paving  district  as  es- 
timated by  the  defendants  improperly  in- 
cludes certain  property  owned  a  railroad 
company  and  thus  aiwmenta  the  entire  front- 
age, thereby  increasing  the  number  of  pro- 
tests required  to  prevent  the  dty  acgnlrlng 
Jurladlctlon.  (2)  It  la  also  contended  by  ap- 
pellants that  the  dty  improperly  rejected 
certain  protests  In  which  the  protestants' 
ownership  of  the  property  was  disputed.  (3) 
That  the  dty  improperly  rejected  a  protest 
representing  corporate  property,  the  dty 
claiming  tliat  the  protest  was  without  au- 


tliorUy  of  the  c(wporatton.  (C)  Finally  it  is 
contended  1^  appellants  that  a  cotenant  of 
prc^erty  owned  in  CMunon  has  tbe  right  to 
protest  (Ht  bebalt  ttf  all  the  common  pEopertyp 
and  that  tbe  dty  improperly  limited  cortain 
protests  by  coteoants  to  their  pro  rata  shar* 
of  the  property  and  ezdnded  the  remalndw 
from  the  count.  Tbe  trial  court  having  sus- 
tained tbe  defendants'  contention  in  the  mat^ 
ters  above  emunerated  and  Judgment  bdng 
altered  ace(vdlz«ly,  constitutes^  in  subBtance^ 
the  errors  conqilalned  ol 

[1]  The  vedfic  <AJectl(m  made  1^  appel- 
lanta  to  indudiag  ttie  frontage  of  tlie  rail- 
road company  in  computing  tbe  eotlre  front- 
age of  tbe  proposed  district  la  based  upon 
the  fact  that  substantially  40  feet  on  eadi 
side  of  tbe  street  to  be  paved,  nutldng  80  feet 
in  all,  is  within  the  rallrcmd  company's  ri^ 
of  way  and  occupied  by  its  railroad  trodEsi 
This  contention  is  made  because  of  the  pn^ 
visions  of  Comp.  Laws  1907,  S  266,  whldi  re> 
quires  railroad  companies  at  their  own  ex- 
pense to  pave  such  portions  of  tbelr  right  of 
way  as  are  above  described.  It  is  m^ed  by 
appellants  tliat  their  contentltm  on  Uils  point 
la  sustained  by  t^e  reasonli^  of  this  court 
in  tbe  case  of  Armstrong  v.  Ogden  City,  12 
Utah,  476,  43  Paa  119,  in  which  It  was  hehi 
that  in  estimating  the  entire  frontage  certain 
public  property  was  impr<^)erly  included 
within  tbe  proposed  paving  district.  As  put>> 
lie  property  owned  by  the  United  States,  the 
states  or  any  of  thdr  munldpalltles  in  their 
governmental  capacity,  is,  by  the  state  Con- 
Btitutlon,  exempt  from  taxation,  while  rail- 
road property  Is  not  exempt,  but  Is  taxed  the 
same  as  other  private  property,  we  fail  to  see 
the  analogy  between  tbe  point  in  question 
here  and  that  raised  and  determined  In  the 
Armstrong  Case.  In  the  absence  of  author- 
ity to  sustain  appellants*  contention,  and 
none  has  been  presented,  we  are  unable  to  see 
why  any  distinction  should  be  made  between 
railroad  abutting  property,  whether  occupied 
by  tracks  or  otherwise,  and  other  private 
property  fronting  on  the  street.  Certainly 
the  statute  we  have  quoted,  section  273,  su- 
pra, makes  no  such  distinction,  and  for  the 
defendant  dty  to  have  made  such  distinction 
in  determining  its  jurisdiction  would  have 
been  to  fly  In  the  face  of  the  plain  unequiv- 
ocal language  of  the  statute  which  contem- 
plates that  any  owner  of  property  fronting  on 
the  street  may  file  his  protest  against  the 
contemplated  Improvement  Appellants  as- 
sume, without  citing  authority  or  ^vlng  a 
substantial  reason,  tliat  a  railroad  company 
would  have  no  right  to  protest  in  such  casesp 
and  therefore  bad  no  right  to  silently  acqul> 
esce.  But  why  should  not  a  railroad  compa- 
ny owning  lots  abutting  on  a  street  Included 
within  a  proposed  paving  district  have  tbe 
right  to  file  ite  protest  the  same  as  any  other 
private  owner  of  property  fronting  on  a 
street?  The  fact  that  it  is  required  at  its 
own  expense  to  pave  the  apace  within  a  street 
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covered  by  Its  tracks  and  two  feet  additional 
on  each  side  at  tbe  time  the  other  portions  of 
the  street  within  tbe  district  are  b^g  paved 
certainly  does  not  Justify  the  distinction  ap- 
pellants contend  for.  The  railroad  company 
as  owner  of  abutting  property  has  the  same 
right  to  resist  the  making  of  an  Improvement 
that  will  entail  upon  It  an  extraordinary 
expense  as  has  any  other  owner  of  private 
property  abutttog  on  the  street,  for,  as  above 
Bi^gested,  the  expense  to  be  entailed  npon 
the  railroad  company  only  occurs  when  an 
expense  for  a  similar  purpose  is  likewise  en- 
tailed upon  every  other  private  owner  frcoit- 
ing  on  the  street.  Why  should  not  a  railroad 
company  have  the  same  right  to  resist  tbe 
Imposition  of  a  flnf^ndal  burden  or  consent 
thereto  as  other  property  owners  similarly 
situated?  In  this  case  we  fall  to  see  any 
reason  for  the  distinction,  for  here  the  rail- 
road company  is  In  the  same  position  rela- 
tively as  other  owners  of  abutting  property, 
and  whether  Ita  property  be  covered  wltii 
tracks,  warehouses,  or  depots,  or  Is  entirely 
vacant.  In  our  Judgment,  does  not  alter  the 
case.  Whether  It  protested  or  acquiesced  In 
the  proi>o3ed  improvement,  if  the  city  acquir- 
ed Jurisdiction  it  would  have  been  liable  to 
pay  its  proportlw  of  the  asaeSBment  Just  the 
same  as  other  property  owners  In  the  district 
<Stj  of  Ludlow  V.  Trustees,  78  Ey.  367 ;  Mls- 
Bonri,  K.  ft  T.  Ry.  Co.  v.  Talsa,  46  (MeI.  382. 
145  Pac  S88.  If,  ttierefore,  the  railroad  com- 
pany Is  liable  tor  its  proportion  of  the  aaseas- 
ment  in  the  evwit  that  the  city  acqnlves  Juris- 
diction, certainly  ttils  la  a  formidable  reason 
why  its  vote  Should  he  counted  In  determin- 
ing the  qnestkm  of  Jurtodlctlon. 

For  tlie  foregoing  reasons,  we  are  of  the 
o^nton  that  tha  frontage  ftf  the  railroad  com- 
pany  was  properly  included  In  estimating  the 
entire  fixmtage  to  be  included  in  the  district 

[t4]  Tlw  protests  of  some  <a.  the  ^tes- 
tanta  wm  rejected  by  Hie  defendants  In  de- 
termining the  auestlon  of  JnrisdlcUon  fbr  tbe 
reason  ttiat  tbe  piotestanta  did  not  an>ear  to 
be  tbe  ownera  of  the  mn^erty  r^iresented. 
Emily  Perry  Shahk^  oua  tO.  the  protestants, 
assumed  to  represent  ZlJ&  feet  of  frontage, 
but  the  protest  was  rejected  because  the  prop- 
er^ represented  had  been,  conveyed  to  Weber 
county  by  tax  deed  In  1015.  Tbe  legal  title 
to  the  propOTty  was  In  Web».oouDt7,  and 
nothing  was  produced  In  evidence,  either  be- 
fore the  dty  council  or  the  court,  to  in  any 
manner  modify  its  fSesX  ot  impeach  Its  valid- 
ity. We  think  ttds  protest  was  inoperly  re- 
Jnted.  The  Mutual  Creamery  Company  pro- 
tested 66  feet  ot  frontage.  It  appears  from 
tbe  record  that  at  the  time  limited  ft>r  the 
recq)tlon<tf  protests,  XtngeneW.  Whitney  and 
Alfred  H.  Bnalgn  held  the  record  ttUe  to  the 
66  feet  la  question.  Appellants  in  their  brief 
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admit  that  the  protest  was  rejected  because 
the  property  was  owned  by  Whitney  and  En- 
sign. This  protest  was  also  rejected,  and  we 
think  properly  so  becaus^  tbe  statute  ex- 
pressly limits  the  authority  to  protest  to  own- 
ers of  the  property.  The  statutes  of  some  of 
the  states  expressly  provide  whst  constitutes 
an  owner  for  such  pujrpose,  and  in  some  cas- 
es permits  persons  having  only  equitable 
Interests  to  protest;  but  our  statute  being 
sUent  OQ  this  potat,  we  cannot  construe  It 
otherwise  than  that  It  contemplates  owners 
of  the  legal  title.  Besides  this,  the  fact  that 
the  assessment  becomes  a  lien  on  the  prop- 
erty renders  It  absolutely  necessary  that  the 
owner  of  the  legal  title  shonld  have  a  voice 
in  determining  whether  or  not  the  lien  should 
be  created.  Different  questions  arise  as  to 
other  protests  that  were  filed  and  rejected. 
In  several  Instances  one  cotenant,  of  many, 
of  common  property  signed  protests,  and  the 
question  arose  as  to  whether  such .  protests 
should  represent  the  whole  property  or  only 
the  pro  rata  share  of  the  cotenant  protesting. 
The  defendants  allowed  the  cotenants'  iwo 
rata  share  and  rejected  the  remainder.  In 
another  Instance  an  Individual  assumed  to 
protest  for  and  on  bebalf  of  a  corporation 
owning  frontage  In  the  district  It  did  not 
appear  that  he  was  authorized  to  act  for  the 
corporation,  but  it  was  stipulated  at  the  trial 
that  the  corporation  would  have  ratified  his 
act  if  the  question  had  been  raised.  This 
protest  was  also  rejected.  In  another  In- 
stance a  party  who  filed  a  protest  afterwards 
requested  the  dty  engineer  to  withdraw  It 
The  record  Is  not  clear  as  to  whether  or  not 
tills  ivotest  was  rejected.  But  as  to  alL  ot 
these  questions  we  dean  it  unnecessary  to 
express  an  t^Inlon. 

As  before  stated,  the  entire  frontage  In 
the  district  Is  3,862.6  linear  feet;  necessary 
to  prevent  the  dty  acquiring  JurisdJcttoo  2,- 
575.6  feet;  total  protests  filed,  2,631.4  feet, 
or  55.8  feet  In  excess  of  the  number  required. 
We  have  already  shown  that  27.5  linear  feet 
protested  by  Emily  Perry  Shanks  and  66  lin- 
ear feet  protested  by  the  Mutual  Creamery 
Company  were  properly  rejected  and  tu^ 
counted.  With  these  amounts  deducted  from 
the  protests  filed,  we  have  less  than  two- 
thirds  protesting  against  the  proposed  Im- 
provement The  protests  not  considered  are 
therefore  Immaterial  in  view  of  the  concln- 
slon  we  have  reached. 

The  Jndgmoit  of  tbe  trial  court  is  aflarmed. 
Respondents  to  recover  costs. 

PRICK,  a  J.,  and  McCARTT  and  CORF- 
MAN,  JJ.,  concur. 

GIDEON,  J.,  being  dtsquellfled,  did  not 
partldpate  In  this  case. 


OATB  T.  OODEN  OTJ'I 
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EtUTOHISON  V.  8MAKT.   (No.  8089.) 
(Supreme  Coart  of  Utah.    Nov.  80,  1817.) 

1.  AfPBAI:.  and  KKBOB  «B^11(8)  —  JTTDQiatHT 

Roll— Statutk. 
Under  Oomp.  Laws  1907,  1  8197.  prorfdlns 
that  immediatelr  after  entering  the  judi^ent,  the 
clerk  most  attach  t(»ether  and  file  the  follow- 
iaK  papers,  which  Bhall  constitute  the  judgment 
roll,  specifying  such  papera.  among  them  all  or- 
den  deemed  exeepteo  to,  orders  whldi  are  not 
and  cannot  be  made  nnm  some  thne  after  Judg- 
ment, and  which  were  not  made  in  the  couree  of 
the  proceedings  leading  up  to  the  judgment,  such 
as  orders  extending  the  time  within  which  to 
settle  bills  of  exceptions,  thoagh  made  «x  parte, 
Kt9  not  made  a  part  of  and  cannot  be  incorporat- 
ed with  the  judgment  roll  withont  special  sanc- 
tion by  some  legisI&tiTe  BCt.t 

2.  EXCBFTIOIfS,  BlXJ.  DF  <0=> 40(C) —OBDKE8  EX- 
TENDING TiHE  TO  Settle  Bills  of  Bxckp- 

TIONS— ATTAOHMEHT  TO  BiLL. 
The  better  practice  is  to  attach  the  orders 
(extending  the  time  within  which  to  settle  bills  of 
[exceptions  to  the  proposed  bill,  so  that  the  ad- 
'  Terse  party  may  be  advised  when"  and  by  whom 
the  orders,  if  any,  were  made ;  an  order  granted 
out  of  time  being  just  as  fatal  to  the  jnrisdic- 
tion  of  the  court  or  judge  as  though  no  order 
were  made  at  all. 

8.  Appeal  and  Esbob  ^»6SS(2)— Motion  to 
Strike  Bill  of  Exobptions  —  I^atk  Sign- 
in  a. 

Where  the  record  dow  not  show  that  appel- 
lant obtained  timely  orders  extending  the  ame 
within  which  to  propose  and  serve  hla  bill  of 
(•zcepHons,  and  does  show  that  the  bill  was  in 
fact  signed  long  after  the  judge  had  lost  power 
or  jurisdiction  to  do  so,  appiellee's  motion  to 
strike  must  sustained,  and  the  appeal  con- 
sidered on  the  judgment  roll  alone. 

4.  APPEAL  AND  BBBDB  4s>M4(S9— QmSTIONS 
RXVIBWABZJt— ABBEHOB  OF  BXLL  OW  fitXCKP- 
TIONB  —  SUTPOBT  OF  JCDOHBNT  BT  PlBAD- 

INOS. 

■  In  the  absence  of  bill  of  exceptions,  the  only 
question  the  Supreme  Court  is  authorized  to 
consider  nnder  the  assignment  that  the  trial 
court  emd  in  directing  judgment  fof  appellee 
Is  whether  the  jodgment  is  sustained  by  the 
pleadings. 

6.  Judgment  «=3201(1)  —  Suppobt  of  Judg- 
hbnt  fob  Defendant  in  AonoN  on  Indbbt- 

IDNE88. 

In'  an  action  on  an  indebtedness,  where  de- 
fendant's answer  not  only  denied  any  indebted- 
ness, but  averred  that  an  account  waa  stated  by 
the  parties,  and  defendant  found  not  to  be  in- 
debted to  plaintiff  in  any  form,  and  that  defend- 
ant was  not  indebted  to  plaintiff  in  any  form, 
defendant's  pleadings  supported  jodgment  for 
him. 

6.  ApfeaIi  and  Ebbob  ^=3927(0)  —  Pbbbuicf< 

TI0N8  FaTOBINQ  COUBT  BeLOW— JuDOUENT, 
Hvery  presumption  must  be  indulged  on  ap- 
peal in  favor  of  the  correctness  of  the  judp- 
rocQt  below,  and  in  the  absence  of  anything  in 
the  record,  to  the  contrary  the  Sapreme  Gonrt 
must  presume  that  the  trial  conrt  properly  di- 
rcctMl  judgment  for  defendant. 

Appeal  from  District  Oourt,  Cache  Oonn- 
ty ;  J.  A.  Howell,  Judge. 

Action  Xny  Robert  Bf.  BntcMflon  asalnat 
Tboraas  Smart.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Manghan  &  Fonnesbeck,  of  Logan,  for  ap- 
pellant.   M.  EL  Wilson,  of  Salt  Lake  City,  for 

responrfcnt. 


rsiOK.  a  J.  At  the  OirwtKAd  oC  aiB 
case  «e  are  met  wltb  a  motioii  bf  tbe  de- 
fendant to  dlamlBS  tile  appeal:  (1)  Beeaaae 
the  transcript  on  appeal  was  not  filed  In  time ; 
and  (2)  because  no  appeal  bond  or  affidavit  of 
Impeconloalty  aa  required  bj  our  statute  was 
filed  within  tbe  time  apedfled  In  tbe  statute. 
It  WBB  made  to  appear,  heveTer,  that  the 
plaintiff  had  obtained  an  eEtmstoB  of  tUne 
from  one  of  tbe  justices  of  tiala  oourt  within 
which  to  file  the  tranBcrlpt  on  aiveel,  and  It 
was  farther  made  to  appear  that  an  afSdavit 
of  bspecunlMlty  was  filed  In  vmf/et  time. 
The  motion  to  dismiss  the  appeal  must  there- 
fore be  denied. 

The  defmdant,  however,  also  Interpoaed  a 
moUm  to  strike  the  bill  of  excqitloiUB  upon 
tbe  ground  that  the  district  oourt  waa  with- 
out Jniisdlctlon  to  setOe  and  allow  tbe  UU 
for  the  reason  that  tiie  statutoiy  time  witliin 
whidi  bUU  of  exc^itions  mutt  be  settled  and 
allowed  by  the  district  courts  or  Judges  there- 
of had  expired  long  before  the  bill  In  this 
case  was  allowed  and  signed.  Tbe  record 
shows  the  district  court  Instructed  the  Jury 
to  return  a  verdict  for  the  defendant,  and 
that  Judgment  was  altered  on  tlie  verdict 
Septmber  28,  1916.  Obe  reoord  further 
shows  that  a  motion  Cor  a  new  trial  was  de- 
nied on  November  13, 1916i  Unless  the  plalnr 
tiff  obtained  an  order  extending  the  time 
within  which  to  prqiere  and  serve  his  pro- 
posed bill  of  exceptions,  therefore,  as  he  was 
required  to  do,  the  time  within  which  be  was 
reQulred  to  serve  his  proposed  bill  of  excep- 
tlons  had  expired  long  before  the  same  was 
dgned  hs  the  district  judge.  Gomp.  Laws 
1907,  i  3286.  Without  an  order  extending  his 
time  plaintifTs  time  to  e&rve  bis  proposed  bill 
had  therefore  exi^red.  Itie  record  shows 
that  no  attempt  was  made  by  'plaintiff  to 
serve  his  proposed  bill  of  exceptions  until  the 
24th  day  of  April,  1017,  at  which  time  tbe  at- 
torney for  the  defendant  declined  to  accept 
service  thereof  because  the  same  had  not 
beeai  served  in  time.  The  district  court,  how- 
ever, signed  the  bill  on  tbe  14th  day  of  Hay, 
1917,  but  did  so  subject  to  defendant's  coun- 
sel's objections.  The  bill  was  therefore  sign- 
ed five  months  after  the  time  epecifled  in  sec- 
tion 8266,  supra.  Plaintiff's  connsel,  how- 
ever, contends  that  he  obtained  orders  from 
the  district  judge  by  which  the  time  to  pre- 
pare and  serve  the  bill  had  been  extended, 
and  by  reason  of  that  fact  the  bill  was  in 
fact  settled  and  signed  within  proper  time. 
The  difficulty  with  counsel's  contenti<Hi  Is 
that  the  record  does  not  disclose  that  such 
orders,  or  any  orders,  were  made  by  tbe  dis- 
trict court  or  judge.  Counsel  contends  that 
such  orders  appear  In  the  judgment  roll,  and, 
notwithstanding  the  decision  of  this  court  In 
Dayton  v.  Free,  46  Utah,  277,  148  Pac.  408,  to 
the  contrary,  has  again  strenuously  argued 
that  such  orders  are  a  part  of  the  judgment 
roll,  and  hence  need  not  be  autlienticntPil  by 
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the  district  coart  cft  Jadge  tbereof  as  cm- 
stttotlng  a  part  of  the  record.  It  was  argued 
not  only  In  this  case,  but  In  one  or  two  other 
cases  at  this  term,  that  Gomp.  Laws  1907,  | 
3197,  makes  all  orders  deemed  excepted  to 
a  part  at  the  jndgmoit  roll,  and  that  In  sec- 
tion ^88  opders  made  on  ex  parte  appUca> 
tlons  are  deemed  excepted  to.  It  Is  therefere 
eontraided  that  orders  extending  the  time 
within  which  to  settle  bills  of  exceptlMis  are 
usually  made  on  ex  parte  appllcatioDS,  and 
hence  are  deemed  excepted  to,  and  tberefwe 
are  a  part  of  the  Judgment  roll. 

[1. 2]  It  Is  also  contended  that  the  case  of 
jyaytoD  Free,  supra,  should  be  reconsider- 
ed. In  making  that  contention  counsel  en- 
tirely oTerlooks  the  language  and  purpose  of 
section  3197,  supra.  ISi&t  eoMon,  among 
other  things,  proTfdea:  "Inunedlately  after 
entering  the  Judgment  the  clerk  must  attach 
together  and  file  the  following  papers,  which 
constitute  the  Judgment  roIL"  tbe  section 
then  mentions  the  papers  that  shall  be  so 
attached  and  that  constitute  the  Judgment 
r<^l,  among  which  are  "all  orders  •  *  • 
deemed  excepted  to."  By  requiring  the  clerk 
to  attach  all  papers  constituting  the  Judgment 
roll  "Immediately  after  entering  the  Judg- 
ment," It  Is  Tory  clear  that  only  sudk  papers, 
orders,  and  matters  "wrae  Intended  to  be 
made  a  part  of  the  Judgment  tcXl  as  were 
th«i  In  existence.  That  is  so  for  ttie  reason 
that  the  Judgment  Is  deemed  to  be  the  last 
act  la  the  case,  and  nnlera  the  case  Is  aiveal- 
ed  It  necessarily  Is  the  last  Judicial  act  In 
the  case.  In  view,  therefore,  that  It  Is  the 
culminating  act,  It  is  easy  to  understand 
why  the  Judgment  roll  is  thus  ordered  made 
up  and  is  made  up  from  the  record  as  it 
then  stands.  Orders,  therefore,  that  are  not 
and  cannot  be  made  until  some  time  after 
Judgment,  and  which  were  not  made  in  the 
course  of  the  proceedings  leading  up  to  the 
Judgment,  are  not  made  a  part  and  can- 
not be  incorporated  Into  the  Judgment  roll 
without  special  sanction  by  some  leglslatlTe 
adf  precisely  as  this  court  has  held.  It  is 
for  that  reason  that  the  order  overruling  a 
motion  for  a  new  trial  was  specially  made  a 
part  of  the  Judgment  roll  \yy  chapter  M,  Laws 
Utah  1911,  p.  1B6.  Before  that  act  orders 
oTermllng  a  new  trial  were  not  a  part  of  the 
Jndgmoit  roll.  It  la,  however,  contended  that 
It  is  snffldent  U  it  appear  fkom  tiie  Judge's 
certificate  attadted  to  the  blU  of  exceptions 
that  the  time  for  sarring  and  settling  the 
bill  had  been  eztoided.  If  that  were  con* 
ceded,  yet  there  Is  nothing  in  the  Judge's 
certificate  indicating  that  such  orders  had 
been  timely  made.  In  that  connection  it  Is 
only  Just  to  state,  however,  that  the  better 
practice  Is  to  attach  the  orders  themselves  to 
the  proposed  bill  bo  that  the  adverse  party 
may  be  advised  when  and  by  whom  the  or- 
ders, if  any,  were  made.  An  order  granted 
out  of  time  is  Just  as  fatal  to  the  Jurisdiction 


of  the  court  or  Judge  as  fliou^  no  order 

were  made  at  alL 

We  have  considered  the  question  discussed 
by  counsel  again  for  the  sole  reason  that  It 
has  been  earnestly  Insisted  at  this  term  Id 
several  cases  that  all  ex  parte  orders,  re- 
gardless of  when  made,  are  part  of  the  Judg- 
ment roll.  In  view  of  that  we  have  again 
called  attention  to  the  language  and  purpose 
of  section  8197.  A  careful  reading  of  that 
section  wUl  show  that  the  contention  is  man- 
ifestly untenable. 

[8]  In  view,  therefore,  that  the  record  does 
not  show  that  the  plaintiff  obtained  timely 
orders  extending  the  time  within  which  to 
propose  and  serve  bis  blU  of  exceptions,  and 
the  record  further  showing  that  the  bill  of 
ezcepUons  was  In  fact  signed  long  after  the 
Judge  had  lost  power  or  Jurisdiction  to  do 
so,  the  motion  to  strike  must  be  sustained. 
The  appeal  must  therefore  be  considered  upon 
the  Judgment  roll  aloue. 

Plaintiff  insists  that  the  district  court  erred 
In  sustaining  the  defendant's  special  de- 
murrers to  both  his  first  and  his  amended 
complaint  The  demurrers  were  sustained 
upon  the  ground  that  both  complaints  were 
uncertain  in  certain  particulars.  Tiie  reasons 
why  the  district  court  sustained  those  special 
demurrers  are  attached  to  the  pleadings,  and 
in  considering  the  reasons  of  the  district 
court  in  connection  with  the  all^ticms  con- 
tained in  the  complaints  we  are  of  the  opin* 
Ion  that  the  complaints  were  defective  pre: 
dsely  as  Indicated  br  the  district  court  in 
tba  reaacms  aforeaftid.  Entirely  apart  from 
Oie  district  court;'8  reasons,  however,  it  la 
dear  that  0ie  plaintiff  was  not  prejudiced 
1^  the  rnUnsB  of  fliat  court  in  BustalDlng  the 
special  demurrers,  and  hence  those  assign- 
ments cannot  be  sustained. 

[4, 1]  The  only  other  assignment  we  are 
authorised  to  ocmstder  Is  that  the  court  erred 
in  directing  Judgmmt  for  the  defendant  In 
view,  however,  that  there  la  no  bill  of  ex- 
ceptions, the  only  qnestloD  Is:  Is  the  Judff< 
ment  sostalned  by  the  pleadings?  The  an- 
Bwer  of  the  defendant  not  only  denies  any 
indebtedness,  but  It  is  afflrmattvely  averred 
that  an  account  was  stated  between  the  par- 
ties to  (he  actloq,  "and  that  npon  said  ac- 
count stated  defendant  was  found  not  to  be 
indebted  to  the  plaintiff  In  any  sum  whatso- 
ever or  at  all."  It  was  further  averred  in 
the  answer  '*tbat  said  defendant  is  not  in- 
debted to  said  plaintiff  In  any  sum  whatever 
or  at  all."  Entirely  apart  from  the  denials, 
therefore,  the  foregoing  averments,  if  true, 
entitled  the  defendant  to  Judgment. 

[I]  Every  presumption  must  be  Indulged  In 
favor  of  the  correctness  of  the  Judgiuent  and 
hence  In  the  absence  of  anything  In  the  record 
to  the  contrary,  we  must  presume  that  the 
court  was  right  In  directing  Judgment  tor 
the  defendant 

But  one  conclusion  is  permissible,  there- 
fwe,  and  that  is,  that  the  Judgment  should 
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be  affirmed.  Such  Is  the  order.  Be«pondent 
to  recover- costs. 

McGABTT.  OORFMAN,  TBVBUAN,  and 
CIDBON^  J  J.,  concur. 


ANDERSON  et  al.  v.  GEANTSVILLE 
NORTH  WILLOW  lER.  00. 
et  al.    (No.  2044.) 

(Supreme  Ooart  of  Utah.   Not.  24.  1^7.  Re- 
hearing Denied  Dee.  21.  1917.) 

1.  COBPOEATIONB  «S3>4!06  —  POWEBS  OT  Dl- 

SECT0B8. 

In  view  of  Comp.  Tjaws  1007,  |  824.  requir- 
ing the  powers  of  a  corporation  to  be  exercised 
by  the  board  of  directors,  where  the  board  of 
directors  refused  to  order  the  president  and 
secretary  to  transfer  shares  of  stock,  their  act 
in  transferring  such  shares  was  lll^al,  although 
the  stockholders  had  voted  in  favor  ot  tile  trana- 
fer.i 

2.  OOBPOEATIONB   ^320({9  —  STOOKHOLDDS* 

Action — Application  to  Directobs. 
Where  the  board  of  directors  was  adverse  to 
bringing  aait,  and  an  application  to  them  to 
institute  the  suit  would  have  been  of  no  avail, 
and  the  stockholders  had  been  damaged  by  the 
acts  upon  which  the  suit  was  based,  they  could 
bring  the  action  in  their  own  namea  ana  in  be- 
half of  the  corporation." 

Appeal  from  Distrfct  Court,  Salt  Xske 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  G.  Leroy  Anderson  and  others 
against  the  GrantsrlUe  North  Willow  Irriga- 
tion Company  and  others.  Judgment  for 
plaintiffs,  and  defendants  ai^>eaL  Affirmed. 

Todng  &  Moyle,  of  Salt  Lake  City,  tor  ap- 
pellants. Smith  ft  McBroom,  of  Salt  lAke 
Glly,  for  respondents. 

GIDBON,  3.  Bespondents  are  stodcbold- 
era  of  ai^nant  GrantsTille  North  Waiow 
Irrlgatltm  Company,  and  are  the  owners  ot 
approximatdy  1,000  shares  of  stock  therd;n, 
ont  at  a  total  of  something  like  ijBtSO  shares 
outstanding.  The  Irrigation  company,  as 
found  by  the  court — 

"wH9  formed  for  the  purpose  of  improving  and 
repairing  Davenport  creek  and  North  Willow 
creek  and  their  sources,  being  natural  water 
courses  In  Tooele  county.  Utah,  and  to  convey 
the  waters  of  said  creeks  to  and  upon  the  farming 
land  in  Grantsville  North  Willow  Farming  Dis- 
trict, Tooele  county,  Utah,  to  be  there  used  for 
agricultural,  domestic,  and'  ornamental  pur- 
poses." 

This  action  was  brought  to  compel  the  Ir- 
rigation company  to  cancel  on  its  books,  and 
to  compel  the  other  appellants  to  deliver  to 
said  company  for  cancellation,  320  shares 
of  the  capital  stock  of  the  irrigation  compa- 
ny, issued  to,  and  which  are  coutroUed  and 
owned  by,  such  other  appellants  for  certain 
water  lights  conveyed  to  the  company  by 
such  other  appellants,  known  as  rights  ap- 
purtenant to  lands  designated  meadow  lands. 
Said  m«idow  lands  lie  north  of  the  lands  of 

^liocbwltt  T.  Plaetree  Mlnins  A  Kllllac  Co.,  37 
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respondents  and  tbB  town  of  OiantsrlUe, 
Utah,  and  are  miudi  lower  In  elevation  than 
the  farm  lands  lapoa  which  respondents,  aa 
stockholders  of  said  irrigation  company,  were 
and  have  been  conducting  and  uidng  die  wa- 
ters belonging  to  the  company. 

A  special  meeting  of  the  stodcholders  of 
the  irrigation  company  was  hdd  on  Uarch 
20,  Idll.  At  that  meeting  a  motion  was 
made  and  carried  by  a  majority  of  the  stock- 
holders present  authorizing  the  president  and 
secretary  of  the  company  to  Issne  certificates 
of  stock  to  the  owners  of  the  meadow  lands 
"on  presentation  of  I^al  transfer  of  the 
meadow  water  to  the  company"  on  tiie  basla 
of  one  share  of  stodc  in  the  company  for  each 
foiur  acres  of  said  meadow  lands.  Thereaft- 
and  on  March  23,  1911,  the  owners  of  the 
meadow  lands  presented  to  the  directors  of 
the  irrigation  company  a  deed  conveying 
their  interest  In  the  waters  of  said  creeks, 
and  said  deed  was  referred  by  the  directors 
to  the  company's  attorneys  for  "advice  as  to 
its  legality."  At  a  subsequent  meeting,  held 
April  15th  of  the  same  year,  another  deed 
was  presented  to  the  directors  for  said  wa- 
ter rights,  and  at  that  meeting  the  directors 
refused  to  accept  the  same.  Subsequently 
another  fecial  stockholders'  meeting  was 
called,  and  the  same  met  on  June  12,  1011. 
The  object  of  that  meeting,  as  stated,  was 
"for  the  purpose  of  accepting  the  deed  of 
transfer  from  the  meadow  owners  to  the 
company  authorized  at  the  stockholders' 
meeting  held  March  20,  181L"  At  this  hist- 
named  special  stockholders'  meeting  a  motion 
was  made  that  the  deed  be  not  accepted,  and 
at  said  meeting,  as  a  substitute  for  that  mo- 
tion, a  resolution  was  offered  in  which  it  was 
stated  that  the  "attempt  at  this  time  to  re- 
consider the  action  of  the  president  and  sec- 
retary In  accepting  said  deed  conveying  said 
water  rights  to  the  company,  and  issuing  and 
delivering  stock  to  the  company  therefor," 
would  be  unfair  and  out  of  order.  Neither 
the  motion  nor  the  resolution  was  acted  up- 
on, and  the  meeting  adjourned  without  tak- 
ing any  action.  Notwithstanding  the  fact 
that  no  action  with  reference  to  the  accept* 
ance  of  the  deed  from  the  owners  of  the 
meadow  lands,  and  notwithstanding  the  fact 
that  at  the  meeting  of  the  directors  held  on 
April  15, 1911,  the  directors  expressly  refused 
to  accept  the  deed,  the  president  and  secreta- 
ry of  the  company,  nevertheless,  on  or  about 
the  6th  day  of  May,  1911,  issued  and  delir- 
ered  to  the  owners  of  the  meadow  lands  the 
320  shares  which  respondents  seek  by  this 
action  to  have  canceled. 

Trial  was  had  before  the  court,  and  Juds- 
ment  was  entered  In  favw  of  respondents 
directing  the  irrigation  company  to  cancel 
upon  its  books  said  320  shares  of  stock,  aud 
also  directing  the  appellants  owning  said 
stock  to  deliver  the  same  up  to  the  company 
for  cancellation.   The  court  also  directed 


^i3»ror  other  omii  B«e  aam*  toplo  and  KaT-NVHBBa  la  all  Ker-Numtmred  DlfwU  and  iBdaxes 


Digitized  by 


Google 


Ctali) 


ANDERSON  v.  ORANTafVILUC  NORTH  WILLOW  IBR.  CO. 


ttiat  tbe  irrlgatloo  company  reconvey  to  the 
ownen  of  the  meadow  lands  any  water  eon- 
Teyed  to  tbe  company.  From  that  Judgment 
this  aiv>eal  Is  prosecnted. ' 

Respondoits  contended  In  the  dlstelct  conrt 
and  contend  bere  that  no  soflBtdent  or  definite 
notice  as  to  the  objects  or  purposes  of  said 
meeting  was  given  to  the  stockholders  of  the 
meeting  of  Mardi  20,  and  that  no  per- 
sonal or  other  service  of  such  notice  was 
made  or  had  upon  tbe  stockholders  aa  retxnlr^ 
ed  by  the  laws  of  this  state,  and  that  there- 
fore the  meeting  was  without  authority  to 
act  cm  the  qnestUm  considered  by  it,  and  Uiat 
Its  action  Ihraeon  was  void  and  ct  no  ^lect 
The  notice  giv^  was  one  i^rtnted  <m  a  postal 
card  and  is  as  follows: 

"Notice. 

"GrantBTiUe,  Utah,  Hareh  8,  lOU. 

"Yon  are  hereby  notified  that  a  meeting  of 
the  Btockholdera  of  the  North  WiUow  Irriga- 
tioD  Company  will  be  held  In  tbe  dcy  hall, 
Monday.  Hardi  20,  1911,  at  10  o'clock  a.  m., 
for  the  purpose  of  passing  on  the  by-lawB  of  the 
company;  to  vote  on  the  propoirfnon  made  by 
the  meadow  water  owners  at  the  last  meeting 
on  the  baBia  of  three  and  one-haU  acres  of 
meadow  water  to  one  of  stock  in  the  company. 

'^y  order  of  the  board  of  directors. 

"A.  B^waon,  Secretary." 

One  of  these  cards  was  deposited  in  the 
United  States  mall,  postage  prepaid,  ad- 
dressed to  each  of  the  then  stockholders  In 
SDch  c(uupany.  There  were  present  and  par- 
tic^tatlng  In  sncSi  meeting  holders  and  own- 
ers of  1,228  shares. 

Appellants,  on  the  contrary,  contend  that 
ft  would  be  iiuQultable  and  unjust  now  to 
permit  respondents  to  object  to  the  snffl- 
dency  of  the  notice  oc  to  the  manner  or 
method  of  serring  the  same.  They  base 
this  contention  on  the  alleged  ground  that 
it  has  been  the  rec(«nlzed  and  common  cus- 
tom ever  since  the  organization  of  the  com- 
pany to  give  nottoe  of  fiipecfal  stockholders' 
meetings  in  the  way  and  manner  this  notice 
was  given,  and  uptm  the  fnrtber  stated 
ground  that  no  objecttons  were  made  at  the 
time  of  the  meeting,  and  none  have  ever 
heretofore  been  made  by  the  respondents,  or 
any  of  the  stockholders,  to  that  metimd  or 
manner  of  giving  notice  of  stockbolders' 
meetings.  Tbe  conrt  found  that  no  snch 
custom,  or  acquiescence  on  the  part  of  the 
stockholders  bi  the  manner  and  method  of 
^vlng  notice  and  serving  same^  la  snivort- 
ed  by  the  evidence.  We  do  not  fed  called 
upon  to  express  an  opinion  as  to  whether, 
under  the  tacts  as  shown  by  tbe  record,  re- 
spondents, and  oth«r  stockholders,  should 
now  be  estopped  and  not  permitted  to  ques- 
tion or  object  to  the  notice  given,  the  con- 
tents of  the  flotice,  or  the  service  of  the 
same,  InasnraCh  as  the  Judgment  mi|st  be  af- 
Jlrmed  for  other  reasons. 

[1]  Tbe  action  of  the  stodthdiders  at  the 
meeting  of  March  20, 1911,  directed  the  pres- 
ident and  secretaiT,  on  receiving  a  sufficient 
I^al  emveyance  of  the  water  rights  ct  the 


owners  of  the  meadow  lands,  to  issue  cer- 
tificates of  stock  to  sndi  owners  on  the 
buls  as  herein  stated.  It  appears  from  the 
record  that  the  dlrectom  In  charge  of  the 
irrigation  company  and  Its  business  during 
the  year  1911  expressly  refused  to  take  any 
action  whatever  looUing  to  the  trnnsf^  or 
the  carrying  into  effect  of  the  resolntkm  of 
tbe  stockholders  passed  and  adopted  at  the 
meeting  of  BbrCh  20,  1011.  Whatever  ac- 
tion was  taten  by  the  directors  during  that 
year  was  adverse  to  accepting  the  deed  of 
conveyance  or  the  issuing  of  the  certificates 
of  stodc  Notwithstanding  this  the  president 
and  secretary  proceeded  to,  and  did,  on  or 
about  M^  e,  1911,  issue  and  deliver  to  the 
said  several  owners  of  the  meadow  lands 
shares  of  stock  aggregating  820  Shares,  being 
tbe  same  cotiflcatee  of  stock  souHit  to  have 
delivered  xtj^  and  canceled  hy  respondents  In 
this  actton.  It  is  provided  Iv  Oomp.  iMvm 
1907,  I  82^  Uut  the  corporate  powers  of  a 
conioration  in  this  state  shall  be  exercised 
by  the  board  of  dtrectors.  It  Is  provided  in 
subdivision  10  of  section  81B  of  the  same- 
onnpllatlon  that  the  articles  of  inooipora' 
tiim  tOiall  designate  the  number  of  directors 
that  shall  bs  necessary  to  form  a  quorum 
and  be  anthorlned  to  transact  the  boldness 
and  exercise  tbe  corporate  powers  of  the 
corporation.  It  will  thus  be  seen  that  the 
authority  to  numage  and  control  the  corpo- 
ration and  conduct  its  burtness  Is  left  ex- 
dnslvttly  to  the  board  of  directors  and  not 
to  the  sfcoddioldera  as  such.  Loctawits  v. 
Pine  Ties  Mining  &  Milling  Co.,  87  Utah, 
840,  106  Pae.  1128;  Texas  Con.  a  *  H. 
Ass'n  T.  Dublin  a  ft  11  Ass'n,  88  B.  W.  406, 
and  authorities  there  died ;  Rough  v.  Brle- 
tnng,  117  Hleb.  48,  7B  N.  W.  147.  Bven  If  It 
be  admitted  that  the  stockholders,  as  mtA, 
have  sudi  an  interest  In  the  unissued  or 
treasury  stock  of  the  corporation  that  before 
such  stodc  is  issued  or  ex^anged  for  other 
propoFty  thetr  authority  is  necessary  to  is- 
sue  the  same,  yet  the  executive  officers  of 
the  company  must  receive  their  authority 
for  any  actkm  taken  by  ttem  in  the  issuing 
of  the  OHnpany's  stoc^  or,  for  that  matter. 
In  tbe  sale  or  transfier  of  ai^  of  tta  other 
Interests  or  rights  from  the  governing  body 
of  the  oorporatlon,  namely,  the  dtrectors. 
The  motion  or  resolution  passed  by  the 
stockholders  at  ttie  meeting  of  March 
1911,  provided  that  the  stock  should  be  is- 
sued when  a  legal  conveyance  was  mad^ 
leaving  at  least  a  dlacretl(»i  to  the  board  of 
directors  to  determine  when  a  legal  and 
satisfactory  conveyance  had  been  made.  Un- 
til  snch  time  as  the  directors  had  acted  on 
that  question,  the  president  and  secretary 
were  without  authority  to  issue  the  stocfcr 
as  they  did  In  this  case. 

[3]  It  Is  further  contended  1^  appellant* 
that  respcHidents,  as  stockholders,  have  n» 
power  or  right  to  maintain  this  action.  Tbe 
lower  court  finind,  and  It  is  not  disputed,, 
that  the  board  of  directors  elected  at  the 
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animal  stockholders'  meeting  of  1912,  and 
-each  year  since  t^t  time,  was  elected  with 
the  assistance  of  the  meadow  landowners 
voting  the  S20  shares  of  stock  wrongfully 
issued  to  them,  and  that  such  boards  of  di- 
rectors are,  and  have  been,  adverse  to  the 
maintaining  of  this  action;  farther,  that 
by  reason  of  such  fact  no  relief  or  assistance 
-could  have  been  obtained  by  the  respondents 
appealing  to  or  attempting  to  get  such  boards 
of  directors,  or  the  corporation,  under  their 
control,  to  institute  and  prosecute  this  ac- 
tion. The  court  also  found  that  by  reason 
of  the  Issuing  -of  these  said  certificates  of 
stock  the  Interest  or  right  of  the  respondents 
to  nse  the  water  belonging  to  the  corpora- 
tion has  been  lessened  and  made  of  smaller 
value,  for  the  reason  that  It  now  neces- 
sitates a  greater  length  of  time  between  the 
dates  when  they,  as  stockholders,  get  water 
to  use  upon  their  farms  than  was  the  case 
prior  to  the  Issuing  of  snch  320  certlflcates. 
These  findings  of  the  court  are  all  amply 
sustained  by  the  record  and  they  authorize 
and  warrant  respondmts  In  the  Instltatlon 
of  this  action.  There  was  no  other  means 
or  method  by  which  the  interests  and  rl^ts 
of  the  Irrigation  company  and  respondents 
as  sto<Aho;deTS  In  the  oonpany  conld  tw 
protected.   10  Cyc.  967. 

The  court,  further  found  that  aiipellants, 
other  than  tb»  corporation,  or  some  of  them, 
are  now  the  owners  of  and  have  control  of 
all  of  said  320  shares  of  stock;  that  they 
acquired  and  took  the  same  with  fall  knowl- 
edge of  the  contention  of  respondents  and 
nit  the  acts  of  the  corporation  under  which, 
and  by  reason  of  which,  the  320  shares  were 
issued.  The  court,  In  its  decree,  directed 
the  irrigation  company  to  reconvey  to  the 
owners  of  the  meadow  lands  any  interest  In 
the  waters  of  said  creeks  whi^  had  been 
conveyed  to  it,  thereby  reinvesting  them  with 
any  nnd  all  rights  that  the  meadow  land 
owners  had,  or  may  have  had,  prior  to  the 
conveyance  by  them  to  the  corporation  of 
their  Interest,  In  the  waters  of  said  creeks 
from  which  the  irrigation  company  derives 
water  for  the  use  of  Its  stockholders.  There- 
fore no  advantage  Is  taken  of  the  appellants, 
and  they  have  no  just  or  legal  cause  for 
complaint 

The  Judgment  of  the  lower  coort  Is  af- 
firmed. AM)^nts  to  pay  costs. 


TRIBTJNB  REPOKTEn  PRINTINO  00.  T. 
HOMER  (QT^INN.  Intervener). 

(No.  sogs.) 

(Supreme  Goart  of  Utah.   Nov.  28,  19170 

1.  AssiomnNTS  ^»15— Qabhishicbht  4s3l7 
— fNEABNEn  Saury— CmES. 
In  the  abaence  of  statate,  uncRrned  salary 
of  a  public  officer  may  not  be  asalKned.  nor  a 
c^ty  garnished  for  salary  of  an  officer.^ 


»  CbsmbMWa  t.  Wattort,  10  Utah,  SftS,  tJ  Pw.  606: 
Van  COM  v.  Pffttt.  11  Utab.  M9.  »  Pac  tti. 


2.  AaaiowMMraa  «»8— Unusmn)  Sai^t  — 

Statutx. 

The  Legislature  by  expressly  changing,  by 
Comp.  Laws  1907,  i  SllSx,  thelaw  that  a  dty 
maj  not  be  gamlahed  for  salary  of  an  offlcw, 
did  not  Intend  to  change  the  law  that  unearned 
salary  of  an  t^cer  may  not  be  aasigned;  but 
tbe  express'  mention  of  the  one  implies  the  ex- 
clusion of  the  other.3 

3.  OONSTITDTIONAL  LAW  «=>26,   27  —  POWER 
07  LBOISIdLTOBS—PUBUO  POLIOT. 

Power  of  the  Legislature  to  determine  what 
shall  be  public  policy  Is  limited  only  by  state 
and  federal  Oonstltanons. 

Appeal  from  District  Court,  Salt  Lam 
County;  W.  H.  Bramel.  Judges 

Action  by  the  Tribune  Reporter  Printing 
Company  against  Thomas  Homer;  B.  B. 
Quinn  Intervening.  Judgment  for  plaintiff, 
and  defendant  and  Intervener  appeaL  Af- 
firmed. 

M.  M.  Warner,  of  Salt  Lake  dty,  tor  ap- 
pellants. Morgan  &  Hoflaker,  of  ^It  Lake 
City,  for  respondent. 

THURMAN,  3.  The  facts  In  this  case  ar« 
stipulated  to  be  that  defendant,  Homer,  at 
all  times  covered  by  the  record  was  a  put»- 
llc  officer,  to  wit,  county  cderk,  of  Salt  Lake 
covnty;  that  on  the  27th  day  of  June,  1916, 
he  assigned  his  unearned  official  salary  for 
the  month  of  September  of  the  samo  year 
to  tbe  intervener,  B.  B.  QuInn,  who  Immedi- 
ately presented  the  same  to  the  county  au- 
ditor, and  it  was  by  him  accepted  and  filed; 
that  oa  the  14tb  day  of  Aognst,  1910,  ^tn- 
tiff  procured  Judgment  against  Homer  In 
the  dty  court  of  Salt  Lake  City,  and  on  the 
28th  day  of  Seivtanber,  1818,  gamiBbed  tb« 
sum  of  9248.90  of  the  official  salary  of  Ho- 
mer due  ajid  owing  to  him  tOr  official  serr- 
icea  rendoed  in  said  month.  The  andltor*a 
return  on  said  garnishment  stated: 

"That  on  the  27th  day  of  June,  1916,  the  de- 
fendant assigned  his  salary  for  September,  1910, 
to  the  said  B.  B.  Quinn.'*^ 

The  case  was  tried  to  the  court  without 
a  Jury,  and  Judgment  rendered  for  plaintiff. 
Defcndnnts  appeal.  The  sole  qnesUon  pre- 
sented 13:  Was  the  assignment  of  the  salary 
from  Homer  to  Quinn  valid  as  against  a 
garnishment  proceeding  Instituted  by  plain- 
tiff for  the  satisfaction  of  Its  Judgment? 

[t]  Api)ellant  in  his  brief  s^s: 

"There  has  been  a  universal  rule  of  law  with 
one  or  two  exceptions,  that  the  unearned  salary 
of  public  ofiicera  could  not  be  assigned,  neither 
was  such  salary  subject  to  execution  or  frnr- 
nighoienL  It  Is  unnecessary  for  me  to  collect 
and  cite  the  nnmerous  cases  to  uphold  the  con- 
tention of  the  defendant  that  tbe  salary  of  pub- 
lie  oOcers,  as  a  matter  of  public  policy,  are  ex- 
empt from  execution  and  gamisbment,  and  that 
sucD  exemption  is  based  upon  the  same  reanons 
assigned  by  counsel  In  his  brief  for  prohibiting 
the  assignment  by  appellant  of  bis  salary." 

While  this  concession  by  apiwllant  as  to 
what  the  general  law  is  on  this  subject 
renders  It  wholly  unnecessary  that  we  should 


■  Jonas  T.  Bvaas.  M  Utali.  Sn,  UB  Pac  n. 
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cite  anthorttr  to  the  same  effect,  yet  Cbe 
fidlowlng  paragraphs  from  Mechem  on  Pub- 
lic Officers,  which  declare  the  doctrine,  are 
exceeding  instroctive.   Section  874: 

"While  the  compensation  already  earned  by  a 
public  officer  maj  validly  be  asBijKQed  by  bim, 
It  is  settled  a  clear  preponderaDce  of  au- 
thority that  an  -assignment  <«  future  compensa- 
tlon  not  yet  earned,  whether  payable  by  Balary 
or  fees,  Is  opposed  to  public  policy  and  Toid. 
'Salaries,'  it  is  said  in  one  case,  'are,  by  law, 
payable  after  work  is  performed,  and  not  before, 
and,  while  this  remains  the  law,  it  must  be  pre- 
sumed to  be  a  wise  legulation,  and  necessary, 
in  the  view  of  the  lawmakers,  to  the  efficiency 
of  the  public  service.  The  contrary  rule  would 
permit  the  public  service  to  be  undermined  by 
the  assignment  to  strangers  of  all  tbe  funds  ap- 
propriated to  salariea.  It  ia  true  that,  in  re- 
spect to  officers  removable  at  will,  this  avll 
could  in  some  measure  be  limited  by  tbelr  re- 
moval wheo  the;  were  found  assigning  their 
salaries ;  but  this  is  only  a  partial  remedy,  for 
there  would  stiU  be  no  means  of  preventing  tbe 
continued  recarrence  of  the  same  difflcolty.  If 
such  assignments  are  allowed,  then  the  as- 
signees, by  notice  to  the  goverument,  would,  on 
ordinary  prind[des,  be  entitled  to  receive  pay 
diceotlj  and  to  take  the  place  of  their  assign- 
ors in  respect  to  the  emoluments  leaving  the 
duties  as  a  barren  charge  to  be  borne  by  the 
assignors.  It  does  not  need  much  refiection  or 
(Enervation  to  understand  that  such  a  condition 
of  things  could  not  fail  to  produce  resulu  dis- 
asttous  to  the  effidency  of  the  public  service.' " 

Section  87S: 

"It  is  well  settled  that  the  public,  whether  it 
be  the  United  States,  state,  or  municipal  gov- 
ernment such  as  that  of  counties,  townsnlpa, 
dties,  and  school  districts,  cannot  be  cbarRed 
in  gamishment  or  attachment  for  the  compen- 
sation due  to  its  public  officers.  This  exempti<m 
Is  based  upon  public  policy,  and  is  not  for  the 
benefit  of  ue  officer,  nut  for  that  of  the  public, 
that  the  latter  may  not  be  harassed  or  Incon- 
vecienced  by  suit  against  it.  and  that  tbe  effi- 
ciency of  its  servants  be  not  interfered  with  by 
any  nncertainty  as  to  Iheir  payment" 

See,  also,  4  Cyc  19, 20  Gyc.  990;  Chamber^ 
lain  V.  Wattera,  10  TTtab,  208,  ST  Pac.  066; 
Van  Cott  T.  Prattt  11  Utah,  200,  30  Pac.  827. 

[2]  It  bdng  both  established  and  conceded 
that  It  Is  a  general  law  of  this  country,  un- 
ieas  modified  by  statute,  that  an  assignment 
bf  a  imbltc  officer  of  his  unearned  official 
compoisatlon  la  against  public  policy  and 
void,  and  that  a  gamlahment  proceeding  to 
subject  such  compensation  to  satisfy  a  Judg- 
znent  obtained  against  audi  officer  is  subject 
to  the  aame  infirmity,  we  next  proceed  to 
determine  whether  or  not  the  general  law 
above  stated  has  been  changed  or  modified 
by  the  statutes  of  this  state.  Comp.  Laws 
Utah  1907,  S  3113z,  reads  as  follows: 

"The  state  of  Utah,  or  any  coimty,  dty,  town, 
district,  board  of  education,  or  other  subdivi- 
sion of  the  state,  or  any  officer,  board,  or  insti- 
tution, or  either  of  the  same  having  in  posses- 
aion  or  under  control  any  credits  or  other  peiv 
soDsl  property  of,  or  owing  any  debt  to  the  de- 
f^dant  in  soy  action,  whether  as  salary  or 
wages,  as  a  public  officisl  or  employ^,  or  oth- 
erwiae  shall  be  subject  to  attachment,  gamish- 
mrat,  and  execution  under  auch  riKbts,  retnAlies, 
and  procedure  as  are  or  may  be  made  applica- 
ble by  statute  to  attachment,  gamistiment,  and 


eieentlon,  respectively,  fat  other  casta,  except 
aa  hereinafter  providea." 

It  will  be  observed  that  this  statute  chang- 
ea  the  general  law  above  referred  to  as  far 
aa  garnishments,  attachments,  and  execu- 
tions are  concerned,  and  renders  the  offi- 
cial compensatloa  of  public  officers  subject 
to  such  proceedings,  but  we  know  of  no 
statute  of  this  state  which  changes  the  gen- 
eral law  above  referred  to  relating  to  as- 
signments public  officers  of  their  official 
compensation  before  the  same  becomes  due 
and  payable.  But  it  Is  u^ed  by  appellants, 
with  great  force,  and  with  an  ingenuity 
that  challenges  admiration,  that  by  the  en- 
actment of  this  statute  legalizing  garnish- 
ments, etc.,  in  cases  of  this  kind,  the  rea- 
son for  holding  assignments  in  such  cases  in- 
valid no  longer  exists.  If  we  were  a  legis- 
lative body  dealing  with  this  question  as 
a  subject  of  legislation,  we  might  be  In  a  bet- 
ter position  to  appreciate  the  l<^c  of  ap- 
pellants' contention.  But  the  function  of 
this  court  being  solely  to  declare  what  tlie 
law  is,  and  not  what  tbe  court  thinks  It 
ought  to  be,  it  is  readily  seen  that  our  duties 
restrict  us  to  a  narrower  field  at  thought 
and  investigation.  The  question  naturally 
arlMs:  Did  the  Leglalature,  by  dianglng 
tiie  general  law  relating  to  garnishments, 
etc.,  of  the  compensation  of  public  officers, 
as  declared  by  the  great  we^ht  of  judicial 
authority,  likewise  intend  to  change  the  law 
relating  to  assignments  of  such  compensa- 
tion before  the  same  became  due  'and  paya- 
Ue?  If  it  did,  why  did  it  not  ao  declare? 
What  reason  have  we  to  beUere  tbe  LeKisia- 
tnre  80  intended?  Is  It  not  more  reasonable 
to  presume  that,  having  the  general  law 
before  It  relating  to  both  gamlshmMits  and 
assignments,  the  L^tslature  deliberately  ln> 
tended  to  change  the  law  aa  to  the  <Hie,  and 
to  leave  the  other  as  it  existed  before?  The 
express  mention  of  one  Oiisig  ImpUee  the 
«Eduslon  of  anottier.  While  mis  may  not 
be  a  typical  Uluatratlon  of  tbe  maxim,  "Ex< 
preado  unlua  est  ezdualo  altwiua,"  It  never- 
thelesB  ftdla  within  Ub  i^indi^.  It  baa 
been  so  considered  and  uvUail  by  Oils  eourt 
in  tbe  case  of  Jones  t.  Brans.  S9  Utah,  291, 
293,  116  Pac.  888.  ^peUant  took  bla  ap- 
peal within  six  months  from  the  tboe  be 
received  written  notice  of  tbe  <Mctal  jndg- 
mrat,  but  not  within  six  months  from  tbn 
time  tbe  Judgment  was  entered.  Hie  stat- 
ute requires  the  appeal  to  be  taken  with- 
in six  montbs  from  tbe  time  tbe  Judgment 
la  entered.  Appellant  in  that  caae  dted  the 
statutes  providing  that  the  ttme  within 
wblcb  to  file  a  notice  of  intention  to  move 
for  «  new  trial  or  prepare  and  aerre  a  bill 
of  exceptions  begins  to  run  when  wrlttm 
notice  la  served,  and  not  befwe.  '  Season- 
ing front  analogy,  appellant  contended  that 
tbe  time  within  which  to  take  an  appeal  did 
not  begin  to  run  until  written  notice  of 
the  Judgment  was  served.  Replying  to  this 
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contratlon  of  appellant,  Chief  Justice  Frlck, 
speaking  for  the  court,  said: 

"In  view  that  the  Legislature  provided  for  the 
aerrice  of  notice  of  the  decision  of  the  court  to 
set  the  time  runnins  for  the  purpose  of  filing 
a  motion  for  a  new  trial,  and  also  for  the  pur- 
pose of  preparing  and  serving  a  bill  of  excep- 
tions,  but  did  not  require  the  service  of  such 
notice  for  the  purpose  of  setting  in  modon  the 
time  within  which  an  appeal  must  be  taken,  is 
a  circumstance  from  which  it  la  legitimate  to  in- 
fer that,  whUe  the  Legislature  required  such  no- 
tice for  the  former  purposes,  it  did  not  intend 
to  require  It  for  the  latter  purpoae." 

The  court  then  proceeds  to  give  other 
reasons  for  the  distinction  made  by  the 
statute.  So  In  this  case  other  reasons  than 
the  fact  that  the  statute  changes  the  law 
as  to  the  one,  and  not  to  the  other,  might  be 
given.  The  Legislature  may  have  been  in- 
fluenced by  conditions  existing  at  the  time, 
and  considered  It  prudent  policy  to  protect 
creditors  against  the  Improvidence  and  in- 
diCTerence  of  such  public  officers  as  mi^t 
seek  to  take  advantage  of  tb^r  position, 
and  thus  avoid  the  payment  of  their  debts, 
OT  it  may  have  Intended,  by  subjecting  the 
oompeuBatlon  ot  a  public  officer,  vih&n  due, 
to  gamlahment  or  attachmoit  procyedlnga, 
to  thereby  place  the  creditor  In  a  po^on 
at  least  as  adTantageovi  as  that  of  other 
persons  to  whom  the  officer  might  assign  or 
pay  his  oompeosation  when  doe;  for  it  is 
not  within  the  contemplati(»  of  this  opinion 
that,  even  under  the  law  as  it  now  stands,  a 
public  offltier  may  not  assign  bis  compensa- 
tion, i£  he  chooses,  vrheDewr  the  same  has 
been  earned  and  becomes  payable.  WhaV- 
ever  may  have  been  the  reastms  prompting 
the  Legislature  to  make  the  distinction  it 
did  raake^  it  Ifl  sufficient  to  say  it  made  the 
dlatlnctlou,  and,  luiTlng  made  it,  it  Is  lni< 
possible  ftnr  us  to  draw  a  condudon  favora- 
ble to  aivsllant^  omtention. 

[I]  Ai^lants  make  the  further  contention 
that  the  statute  above  qnoted  "Is  uncon- 
stitutional and  void  as  against  public  policy." 
Appellants  do  not  Inform  us  of  any  provi- 
sion of  the  Constitution  which  Is  violated 
by  the  statute.  In  fact,  they  present  no 
reason  for  that  contention.  As  regards  the 
pr<^osltlon  that  it  la  against  public  policy, 
and  therefore  void.  It  must  be  remembered 
that  matters  of  public  policy  are  clearly 
within  the  province  of  the  Legislature.  The 
legislature  has  power  to  determine  what 
they  shall  be,  and  In  the  exercise  of  this 
power  It  Is  limited  only  tiy  the  state  and  fed- 
eral Constitutions. 

We  find  no  error  in  the  record. 

The  Judgment  is  affirmed;  respondrat  to 
recover  costs. 

FBIOK,  O.  J.,  and  KcOABTT.  COBPBCAN, 
and  GIDRON.  JJ.,  ooncar. 


KIRTLBT  V.  OREGON  SHOKT  LINE  B.  Oa 
(Supreme  Court  of  Idaho.   Nov.  28,  1917.) 

L  iNToxioATiHa  LiQiKnu  «t»188— Oimo^ 

Statute. 

Under  section  25,  S.  B.  62  (Seas,  laws  1909. 
p.  17),  which  provides  that  "any  person  •  ♦  • 
who  iriiall  ship,  transport  or  deliver  any  Intoxi- 
cating liquors  to  any  person  •  •  *  in  any 
prohibition  district  in  the  state  of  Idaho,  or  to 
any  point  or  place  in  this  state  where  the  sale 
of  intoxicating  liquors  is  prohibited  by  law 

*  *  *  shall  be  guilty  of  a  misdemeanor, 

•  •  •  "  it  is  a  misdemeanor  to  deliver  intoxi- 
cating liquor  to  any  person  in  such  place^  with- 
out regard  to  whether  the  liquor  is  Intended  for 
sale,  or  merely  for  his  personal  use,  and  this 
notwithstanding  the  fact  that  the  act  does  not 
make  mere  possession  a  crime,  nor  does  the 
fact  it  was  interstate  shipment  alter  the  rule. 

2.  InTOXICATINQ  LIQDOBS  4=9l3S— OlTBKSBfl 

—Police  Fowgb. 
The  above  section        to  be  a  valid  exep* 
else  of  the  police  power. 

Appeal  ftom  District  Gonrt,  Bannock  Coun- 
ty; F.  J.  Oowen,  Judge. 

Action  in  claim  and  delivery  by  H.  P.  Kirt- 
ley  against  the  Oregon  Short  Line  Bailroad 
G(Hnpany,  to  C(»upel  deliveiT  ot  hew  In  a 
prohibition  district  Judgment  for  E^intUf. 
and  defendant  appeals.  Reversed. 

Geo.  H.  Smith,  of  Salt  Lake  CSty.  Utah, 
and  H.  B.  Thompson,  of  Pocatello,  for  ap- 
pellant H.  W.  Lockhart,  d  Pocatello^  foe 
respondent 

BUDOIV  O.  7.  This  was  an  action  in 
dalm  and  delivery  brought  by  respondoxt  to 
recover  from  appellant  one  case  of  beer,  ot, 
in  the  evoit  that  delivery  could  not  be  made, 
the  value  thereof.  The  beer  was  purchased 
by  respuident  solely  for  his  own  pwacmal 
use,  from  the  Bedcer  Brewli^;  &  Malting 
0<«npany,  at  Ogden,  Utah,  on  September  2, 
1914,  which  company  delivered  the  beer,  at 
the  request  of  reqmndent  to  aiv^lant  rail- 
road company  at  Ogden  and  the  shipment 
was  oooBlgned  to  respondent  at  Pocatello, 
Bannodc  county,  Idaho^  whit^  was  then  to 
a  prohibition  district  The  beer  arrived  In 
Pocatellf^  September  8,  1914,  whereupon  re- 
spondent demanded  its  possession,  but  appel- 
lant refused  to  deliver  it  basing  its  refusal 
upon  the  ground  that  such  ddivery  would 
be  in  violation  of  section  25  of  S.  B.  62 
(Sess.  Laws  1909,  p.  17).  and  the  Webb-Ken- 
yon  Law  (Act  Cong.  March  1,  1913,  c.  90,  37 
Stat  699,  Comp.  St  1916,  |  8739).  Upon 
these  facts,  whidi  were  stipulated,  and 
upon  this  issue,  which  was  made  up  by  the 
pleadingly  the  trial  court  found  that  respond- 
ent was  entitled  to  the  rdief  prayed  for,  and 
entered  Judgment  accor^UiKly.  This  ai^teal 
is  from  the  Judgment 

The  error  assigned  is:  Ttiat  the  court  erred 
in  finding  that  respondoit  was  entitled 
to  Judgment  as  prayed  for  in  faia  comidaint; 
and  in  awarding  Judgmoit  for  the  possesion 
of  the  beer. 
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[I]  Tbe contendon  of  Tespondent  Is  tbatlD- 
asniach  as  tbe  1909  Iftv  did  not  make  tbe  pos- 
session of  Intoxicating  llqaor  for  private  use 
unlawfnl  per  se,  the  shipments,  transporta- 
tions, and  deliveries  of  Intoxicating  Uqnor 
contemplated  by  section  2S  thereof  were  only 
each  as  were  intended  to  be  put  to  snae  nse 
prohibited  by  tbe  law,  and  tbat  the  section 
cannot  be  interpreted  to  apply  to  any  ship- 
ment, transportation,  or  delivery  of  intoxi- 
cating llcpior  where  the  same  was  clearly  in- 
tended for  private  use.  And  it  is  farther 
contended  by  respondent  that  the  police  pow- 
er does  not  extend  to  tbe  deinrlvatlon  of  tbe 
right  of  a  (dtizen  to  have  tatoxlcatlng  ilqaor 
In  hSa  possession  for  his  own  use;  tbat  in- 
toxicating liquor  Is  property ;  that  if  the 
deeislon  bad  been  for  appellant  it  would  have 
amounted  to  the  taking  of  reqxnidest's  prop- 
erty witfaoQt  doe  prooess  of  law;  that  the 
Webb-Kenyon  Law  was  never  liitended  to 
deprive  any  parson  of  the  right  to  procure 
Intoxleating  liquor  through  an  Interstate 
shipment  for  his  private  use,  and  that  a  con- 
trary view  would  render  both  the  Webb- 
Kenyon  Law  and  section  26  of  our  own  stat- 
ute unconstltntlonal.  However,  since  the 
judgment  in  this  case  was  ent«^  tbe  Su- 
preme Conrt  of  tbe  United  States,  In  aark 
XnstUUng  Co.  V.  Western  Md.  By.  Co.,  242 
U.  S.  311,  37  Sup.  Ct  180,  61  L.  Ed.  326,  L. 
R.  A.  1917B,  1218,  Ann.  Cas.  1917B,  845,  has 
decided  two  of  these  contentions  adversely 
to  respondent:  First  tbat  the  Webb-Kenyon 
Law  is  oonstltutlonal;  second  tbat  it  "took 
tbe  protection  of  interstate  commerce  away 
from  all  receipt  and  posae&sioa  of  liquor  pro- 
blblted  by  state  law."  Furtlier,  the  decision 
of  this  court  In  Be  Crane,  27  Idaho,  671,  151 
Pac.  1006,  resolves  tbe  contention  of  resp(md- 
ent,  tbat  the  police  power  does  not  extend  to 
tbe  deprivation  of  the  right  of  a  citizen  to 
bave  Intoxicating  liquor  in  bis  possession 
for  Ills  own  use,  against  him. 

It  remains  to  consider  what  interpretation 
eball  be  put  upon  section  25  of  the  1909  law, 
when  read  in  connection  with  the  Webb- 
Kenyon  Act.   Section  2S  provides: 

"Any  person,  firm,  corporation,  society  or 
club  withio  this  state  who  shall  accept  for  sfaip- 
■nent,  transportation  or  delivery,  or  who  erhul 
ahip,  transport  or  driver  any  intoxicating  liq- 
oors  to  any  person,  firm,  corporation,  society 
or  club  in  any  prohibitioQ  district  in  the  state 
of  Idaho,  or  to  any  point  or  place  In  this  state 
where  the  sale  of  mtoxicating  liquors  is  prohib- 
ited by  law,  except  as  may  be  authorized  by 
this  act  or  toe  Interstate  Commerce  Law  of  the 
XTnite^  State&  shall  be  guilty  of  a  misdemean- 
or and  puaided  as  providea  in  sectiim-  SO  of 
this  acL** 

It  will  be  noticed  that  this  section,  taken 
literally,  does  not  merely  prohibit  the  sliip- 
ment,  transportation,  and  delivery  of  Intoxi- 
cating liquors  in  a  prohibition  district,  where 
they  are  Intended  for  sale,  but  probiblts  ab- 
BOlntely  tbe  shipment,  transportation,  or  de- 
livery of  intoxicating  liquors  "to  any  person, 
firm,  corporation,  society  or  clab  in  any  pro- 
Ubitioo  digtilct  in  tbe  state  of  Idaboi  oe  to 


any  point  or  place  in  this  state  where  the. 
sale  of  intoxicating  liquors  Is  prohibited  by 
law."  And,  further,  the  language  of  the  sec- 
tion clearly  anticipates  the  Webb-Kenyon 
Law  by  provldli^  "except  as  mai/  be  author- 
ized by  this  act  or  the  Interstate  Commerce 
Law  of  tbe  United  States."    (Italics  ours.) 

[2]  It  is  conceded  tbat  Pocatello  was  In  a  - 
prohibition  district,  and  was  a  point  or  place 
where  the  sale  of  Intoxleatitng  liquors  was 
prohibited  by  lav.  It  Is  apparent  from  the 
language  here  used  tbat  It  was  the  Intention 
of  the  Leglslatare  to  prohibit  the  shipment, 
transportation,  or  delivery  of  Intoxicating 
liquor  In  a  profalhltlon  district  for  any  pur- 
pose, whether  for  sale,  private  use,  or  other* 
wise,  with  certain  exceptions  not  material 
here.  It  may  wdl  be  tbat  tbe  Legislature 
was  not  unmindful  of  the  difficulties  wblcb 
would  attend  tbe  enforcement  of  tbe  law  if 
the  state  should  be  compelled  to  prove  In 
every  case  that  the  shipment,  transportation, 
or  deliveiy  of  intoxicating  liquors  was  des- 
tined to  ultimately  consummate  an  unlawful 
sale  thereof.  With  tbe  wisdom  or  unwisdom 
of  this  section  we  have  nothing  to  do.  In 
the  light  of  tbe  decision^  above  cited,  the 
purpose  of  the  section  falls  well  within  the 
recognized  poUoe  power  of  tbe  state. 

Tbe  view  we  have  taken  is  supported  by 
recent  and  most  winent  authority.  It  will 
not  be  gainsaid  that  the  interpretation  plac- 
ed upon  the  Webb-Kenyon  Act  by  the  Su- 
preme Court  of  tbe  United  States  is  binding 
upon  this  court,  and,  as  already  noted,  tbe 
effect  of  tbat  act  is  to  strip  every  shipment  of 
intoxicating  liquors  In  violation  of  the  state 
law  of  its  idteratate  character.  'In  United 
States  v;  Oregon-Washlngtdn  &  N.  Co.  (P. 
C.)  210  Ped.  878,  Bean,  District  Judge,  plac- 
ed the  same  interpretation  upon  the  190» 
law,  to  conjunction  with  the  Wcbb-K*ftiyoto 
Act,  wbleb  we  have  given  It  A  still  more' 
reoHit  case  is  Aot  ot  Ttaeo.  Hamm  Brew- 
ing Co.  T.  Chicago,  B.  I.  ft  P.  By.  Go.  (C.  0. 
A.)  243  Fed.  14S.  The  Court  there  bad  under 
consideration  section  2410  of  the  Iowa  Code 
of  iSVI,  which  la.  in  substance,  tbe  same  as 
section  26  of  the  IBOB  act,  above  qnoted,  and 
construing  said  section,  in  connection  with 
tbe  'Webb-Kenyon  Act  and  In  the  U^t  ot  the 
decision  In  the  Clark  IMatlOing  Company 
Case,  supra,  said: 

"What,  then,  is  the  sound  construction  of  sec- 
tion 2419?  In  express  terms,  it  prohibits  only 
tbe  transportatitm  or  conveyance  to  any  person 
of  intoxicants;  it  does  not  expressly  prohibit 
their  possession  or  receipt  -by  hiui.  But  Huch 
a  receipt  necessarily  implies  a  conveyance  to,  a 
delivery  by,  another.  And  while  the.  recipient 
as  auch  may  not  be  a  violator  of  tbe  law,  bis 
receipt  of  the  liqnor  from  the  carrier  necessarily 
involves  a  violation  of  the  law  by  the  carrier 
tbat  ille^Uy  cmiveys  it  to  him.  The  receipt, 
then,  sliould  fairly  be  deemed  to  be  in  violation 
of  the  law  of  Iowa,  whether  the  carrier  alone 
or  the  recipient  as  well  be  punisluble  therefor. 
And  while  the  West  Yt^aia  sot  considered  In 
the  Clark  Distilling  Company  Case,  supra,  ex- 
pressly forbade  the  receipt  or  possesslmi  of  liq- 
nw,  irrespective  (tf  die  use  to  wbldH  It  was  to 
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be  pat,  the  Iowa  act,  In  our  jadgment,  do  leM 
eflectaally  corera  the  Bame  groa&d." 

nils  decision  woold  seem  to  have  more 
that  a  persuasive  value  in  guiding  ns  to  a 
correct  InterpretatioQ  of  the  section  of  our 
own  act  here  In  question. 

Furthermore,  since  the  decision  In  tbs 
Clark  DlsttlMng  Company  Case,  supra,  to  the 
effect  that  the  WeblvKenyon  Act  operates 
to  strip  every  staliMnent  of  Intoxicating  liq- 
uor In  violation  of  the  state  law  of  Its  in- 
terstate character,  It  follows  that  any  ship- 
ment of  liquor  to  be  delivered  In  any  place  in 
this  state  whl^h  la  within  a  problUtlon  dis- 
trict, or  where  the  sale  of  Intoxicating  liq- 
uors is  proMblted  t>y  law,  must  be  treated 
by  us  as  though  It  were  an  Intrastate  ship- 
ment, regardless  of  any  Interstate  charac- 
ter which  the  shipment  may  possess  In  fact 
In  this  view  the  previous  decision  of  this 
court  in  Crescent  Brewing  Co.  v.  O.  S.  L.  Ry. 
Co.,  24  Idaho.  106,  132  Pac.  976,  has  settled 
the  law  so  far  as  the  Interpretation  and  ap- 
plication of  section  26,  supra,  is  concern- 
ed, In  favor  of  appellant's  contention. 

The  Judgment  of  the  trial  court  Is  temn- 
ed.   Costs  awarded  to  appellant 

MORGAN  and  lUGB,  JJ.,  concur. 


FBNDBEY  et  aL  v.  BBBNNAN. 
.  (Supreme  Court  of  Idaho.  Dec.  1,  ISIT.) 

1.  JuDOKENT    <t»131  —  Default  —  Bntbt  — 
FoBM  OF  Action  —  "Action  upon  Con- 

TBACT." 

The  aliegatioiiB  in  the  complaint  in  this  case 
examined,  and  held,  that  the  action  is  one  upon 
eontract,  within  tlje  terms  of  ■ubdivislon  1  of 
section  4360.  Bev.  Codes. 

[Bd.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Action 
on  Contract.] 

2.  JnooicBNT  ^131— Dkpaui/i;  Judquxnt  — 
"Filed"— Statutb. 

Held,  further,  that  the  term  'Wed,"  as  used 

in  said  subdivision  1  of  section  4360,  requires 
that  the  paper  Bought  to  be  filed  must  be  depos- 
ited with  or  placed  in  the  custody  of  the  officer 
whose  duty  it  is  to  receive  it  and  is  not  com- 
plied with  by  depositing  such  paper  in  the  post- 
office  addressed  to  the  officer. 

[Sd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  File.] 

3.  Plsadino  «=&438(7)— Aidkb  bt  Jodokekt 
— Aluoation  or  Condition  Pbecedeht. 

The  failure  of  a  complaint  to  contain  an  al- 
legation that  certain  worlc  and  repairs  had  been 
inspected  and  approved,  as  provided  in  the  con- 
tract therefor,  is  not  fatal  to  a  judgment  based 
on  such  oompiaint,  when  the  defect  ie  called  to 
the  attention'  of  the  court  COr  the  first  time  after 
Judgment 

Appeal  from  District  Court,  Bear  Lake 
County;  J.  J,  Ouheen,  Judge. 

Action  by  D.  W.  Pendrey  and  William  B. 
Pendrey,  copartners  doing  business  as  Pen- 
drey &  Son,  against  John  R.  Brennan.  De- 
fault Judgment  against  defendant,  motion  to 
set  aside  Judgmoit  denied,  and  he  appeals. 
Affirmed. 


John  A.  Bagley  and  Thomas  U  Gimn,  bqtb 
of  Montpelier,  for  appellant  Bodge  ft  Bai^ 
nard,  of  Pocatello,  for  respondents. 

COWBN,  District  Judge.  The  allegations 
of  the  complaint  lnv<Aved  In  this  action  are 
that  PMidray  &  Son,  tbe  respondents  here, 
entered  into  an  agreement  with  one  W.  D. 
Ream,  with  whom  tliey  were  that  litigating 
a  claim  for  a  balance  claimed  to  be  due  on 
a  contract  for  the  Installatloti  of  a  beating 
plant  in  the  residence  of  Ream.  There  being 
some  defecta  In  the  InstaUatUm,  the  respond- 
ents agreed  with  Ream  to  r^Mdr  sucli  defecta 
on  or  before  the  following  26th  day  of  Decem- 
ber, and  it  was  also  agreed  that  the  balanoe 
claimed  to  be  due  up<ni  the  contract,  $400, 
should  be  deposited  with  one  Jdbn  R.  Br&i- 
nan,  appellant  bereln,  to  be  delivered  to  re* 
Bpondents  ^t  such  time  as  the  repairs  should 
be  completed  by  tttem  and  approved  by  Bren- 
nan, and  it  was  mutually  agned  that  the  ap- 
pellant, Brennan,  should  act  as  inq)eotor  and 
approve  the  work,  If  done  according  to  his 
Judgment  In  accordance  with  the  original  con- 
tract and  In  accordance  with  hta  instructtoDS, 
and  that  when  the  work  should  be  approved 
by  him  the  money  deposited  with  talm  was  to 
be  paid  over  to  respondents;  and  the  aettm 
between  respondotts  and  fteam  was  ampro- 
mlsed  In  this  manner.  The  complaint  forOi^ 
alleges  that  the  reapondents  completed  their 
spedflM  work  and  repairs  by  the  29th  day  of 
December,  and  complied  In  all  respects  -wUtL 
the  terms  and  conditioiis  of  their  agreement 
of  settlement,  and  that  at  various  times  since 
the  completltm  of  the  work  tliey  had  denumd- 
ed  their  f400  from  the  appctllant,  Breiman, 
but  he  had  refused  to  pay  the  same  to  them. 

The  respondents  thereupon  cMnmenced 
tbelr  action  against  Ote  appellant  to  recov- 
er the  $400.  Summons  in  the  actlwi  was 
served  on  the  appellant  on  the  2Tth  day  of 
April,  1916,  and  default  was  applied  for,  and 
the  clerk  entered  default  against  the  appel- 
lant on  the  IStb  day  of  May,  1916,  and  im- 
mediately following  entry  of  default  the 
clerk  entered  a  default  Judgmoit  against  the 
api>eUant  on  the  same  date.  On  the  8th  day 
of  June,  1916.  the  appellant  by  his  attorneys, 
filed  a  motion  to  set  aside  the  Judgment  of 
Bfay  ISth  upon  the  ground,  as  alleged  In  their 
motion,  that  the  defendant  was  not  in  default 
at  the  time  the  default  was  entered,  that  the 
derk  of  the  district  court  did  not  have  au- 
thority or  Jurisdiction  to  enter  Judgment  In 
the  case,  and  that  no  evidence  was  taken  on 
behalf  of  the  respondents  as  to  their  right  to 
recover  Judgment  They  supported  their  mo- 
tion by  an  affidavit,  and  upon  the  bearing  of 
the  motion  some  testimony  was  taken,  from 
all  of  which  it  appears  that  a  demurrer  to 
the  complaint  was  prepared  by  appellant's 
attorneys  on  the  l7th  day  of  May,  which  was 
the  last  day  in  which  their  appearance  could 
be  entered,  and  was  mailed  to  the  clerk  of 
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Oie  court  at  the  county  settt,  a  potait  some  10 

miles  distant  from  the  place  of  residence  of 
the  attomeyB,  and  at  the  same  time  mailed  a 
copy  of  the  demurrer  to  respondents'  attor- 
neys, who  lived  at  Pocatello,  some  100  miles 
distant  It  appears,  further,  that  the  clerk 
of  the  court  did  not  recelre  the  demurrer  un- 
til after  he  had  been  directed  by  counsel  for 
the  respondents  to  enter  the  default  and  Judg- 
ment. Tbe  district  court  denied  the  motion 
of  the  appellant  to  set  aside  tbe  judgment, 
and  tbe  defendant  In  the  action  below  ap- 
pealed. 

[1]  Two  questions  arise  upon  tbe  appeal: 
Did  tbe  complaint  state  a  cause  of  action  up- 
on which  the  clerk  of  tbe  court  could  enter 
judgment,  under  tbe  provlslona  of  subdlvl- 
filou  1  of  section  4360,  Rev.  Codes?  And  was 
the  defendant  in  the  court  below  In  default 
at  the  time  the  default  was  entered? 

We  think  the  action  is  clearly  within  the 
provisions  of  subdivision  1  of  section  4360, 
which  provides  that  in  an  action  arising  upon 
a  contract  for  the  recovery  of  money  or  dam- 
ages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  sped- 
fled  in  the  summons,  default  must  be  entered 
npcm  the  application  of  the  plaintiff.  It  is 
tnie  that  the  original  contract  of  settlement 
was  between  the  respondents  and  the  defend- 
ant Ream  la  the  first  actliKL,  but  wheu  the 
iU)peUant  Brennaa  acceiited  the  $400,  to  be 
paid  to  P^drey  &  Son,  he  imj^ledly  agreed 
with  Pendrey  &  Son  to  pay  the  same  over 
when  they  had  peitmned  the  terms  at  tSuSr 
apreement,  which  they  aUega  they  <Ud.  Ike 
agreement  upon  which  this  action  Is  based  Is 
the  implied  agreement  of  Brennan  to  torn 
over  the  money,  and  the  agreement  of  settle- 
ment between  Pendrey  &  Son  on  the  one 
side  and  Ream  on  the  othm  was  a  mere  Inci- 
dent leading  op  to  Ibrenoan'a  agreemmt  with 
Pendrey  &  Son. 

[2, 1]  The  appellant  urges,  however,  that 
the  complaint  falls  to  state  a  cause  of  action, 
because  tbere  is  no  auction  that  the  work 
had  been  Inspected  and  approved  by  Brennan 
prior  to  action  brou^t  against  him.  But  as 
every  reasonable  Intendment  must  be  resolved 
in  favor  of  the  pleading  to  support  the  judg- 
ment, and  the  objection  urged  is  more  In  the 
nature  of  an  ambiguity  and  uncertainty  than 
a  fatal  defect,  this  contention  cannot  avail  to 
defeat  the  judgment  Wymaa  t.  Hooker,  2 
Cal.  App.  86,  83  Pac  79. 

^e  second  contention  of  tlie  appellant 
must  also  be  reived  against  him.  This  con- 
tention is  to  the  efTect  that,  when  his  demur- 
rer to  the  complaint  was  deposited  in  the  post 
office  on  the  17th  of  May,  tbe  filing  was  com- 
plete within  the  meaning  ot  the  law.  If  tbe 
oontentlon  were  confined  to  the  servloe  of  the 
demurrer  by  mail*  the  c<Hitehtlon  of  the  ap^ 
pellant  might  be  conceded;  but,  as  we  un- 
dnstand  it,  a  different  rule  applies  with  ref- 


ermee  to  ^e  filing  of  a  paper.  To  file  the  de^ 
murrer  It  must  be  deposited  with,  or  placed 
In  the  custody  of,  the  proper  officer,  whose 
duty  It  is  to  place  his  filing  mark  upon  It,  and 
it  Is  incnmboit  upon  the  party  filing  to  see 
that  tbe  paper  is  so  deposited  or  placed  in 
the  Custody  of  such  officer  before  he  may 
<dalm  that  It  is  properly  filed.  The  clerk  was 
clearly  acting  within  his  rights  and  in  tbe 
performance  of  his  bounden  duty  when,  upon 
the  18th  of  May,  prior  to  tbe  receipt  of  the 
appellant's  demurrer,  he  entered  the  default 
and  judgment  upon  the  application  of  the  re- 
spondents' attorneys.  10  Cyc.  528-S30. 

It  follows,  therefore,  that  tbe  court  did  not 
commit  error  in  refusing  to  set  aside  the  de- 
fault,  and  the  judgmoit  must  be  afllrmed. 
It  is  accordingly  so  ox^ani  with  costs  to  re- 
spondents. 

MOBOAN  and  BIOD,  JJ^  ocmcw. 


STATB  T.  UAOUIRA 
(Supreme  Court  of  Idaho.   Nov.  27,  10171 

1.  Cbiiunai.  Law  «b91066(14)  —  Btjunqs  ov 

COOBT  BeLOW—NBCBSSITT  OF  BXCKFTION. 

In  order  to  procure  a  review  of  an  order  of 
the  trial  court  in  refusing  to  set  a^de  an  in- 
dictment or  information,  or  overruling  a  de- 
xnuntr,  an  exceptkm  to  sudi  order  must  be 
saved  la  the  rececd. 

2.  CaiitiNAi,  Law  «»1023(8)  —  Affbajlablk 

OBDEBft—RBrUBAL  TO  SbT  ABIDE  INDIOTHBHT 

— DisAEXowAnci  or  Dkicubbbb. 
Orders  refuBlng  to  set  aside  an  indictment 
and  fallowing  a  demurrer  aie  not  appealable, 
and  can  be  reviewed  by  this  court  only  on  ap- 
peal from  a  final  judgment,  when  properly  pre- 
Bented  by  the  record  oo  appeal 

3.  Cbiutnal  Law  «»1048,  1086(14)  — *  Ap- 
peal—Objections— Waiybb. 

Where  the  exceptions  provided  for  in  aee- 
tlon  7B42,  Bev.  Codes,  are  not  taken  and  saved 
at  the  time  the  order  complained  of  was  made, 
or  if  they  were  not  properly  presented  in  th« 
record  by  bill  of  exceptions,  the  objections  are 
waived,  and  cannot  be  considered  in  t^la  court 
on  appeal 

4.  Chimin  AX  Law  «=»1120  —  Apfbal  —  Rbo- 

OBD. 

The  action  of  the  trial  court  in  overruling 
a  motion  for  arrest  o£  judgment  cannot  be  con- 
sidered by  this  court,  where  90  such  motion  and 
order  has  been  incorporated  in  the  record. 

5.  Motion  fob  New  Tbiai^xatutb. 

Under  tbe  statntes  of  this  state,  the  snffi- 
ciency  of  the  evidence  to  sustain  the  judgment 
may  be  inquir^  into,  without  the  formal  motitm 
for  a  new  trial,  "provided,  a  specification  of 
the  particulars  in  which  the  evidence  is  Ineuffl- 
cient  tio  sustain  the  verdict  is  made  in  appel- 
lant's Inief  filed  with  the  Supreme  Cloart" 

6.  Cbihinal  Law  «=»1130{2)— AppEAt-B«o- 
obd— Son-ictsncT  of  evidence. 

The  record  on  appeal  in  a  criminal  case, 
containing  a  reporter  s  transcript,  does  not  pre- 
sent the  question  of  tbe  insufficiency  of  the 
evidence  to  support  the  verdict,  uoless  the  appe4- 
Isnt  in  hie  brief  points  out  the  particulars  in 
which  the  evidence  is  alleged  to  be  insufficient. 
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7.  Intoxicating  Liqttobs  ^3>143  —  Li<)uob 
Nuisance— "Continuing  Offense." 

The  crime  of  maintaining  a  liquor  nnlaance 
nnder  oar  statutes  is  a  "contlnaing  offeoM." 

[Ed.  Note.— For  other  defioltionB,  see  Wordi 
and  Phrases,  Fint  and  Second  Seriea,  Gtmtina- 
inic  Offense.] 

8.  INTOXICATIITO  XiXQTH>B8  «=>230  —  LlQUOB 

Nuisance  —  Bvzdencx  or  Continuino  Or- 

PENSB. 

Where  the  defendant  is  charged  with  main- 
taining a  liquor  nuieance  on  the  29th  dar  of 
January,  Idlfi,  and  evidence  is  introduced  to 
sustain  the  information  as  to  that  date,  and 
further  evidence  is  introduced  to  show  that  the 
defendant  was  maintaining  a  liquor  nuisance  on 
the  8th  day  of  September,  1914,  the  latter  erl- 
dence  is  admissible,  where  evidence  is  also  in- 
troduced tending  to  show  a  continuation  of  the 
noisaQce  between  the  two  dates. 
0.  Crxuihai.  Law  «sa87(^  8710:,  1^  —  Bn- 

DBNcs  —  Imnrr  ob  Honvp  —  Dotsbbnt 

Cbihe. 

Evidence  is  admissible  of  acts,  conduct, 
or  declarations  of  the  accused  which  tend  to  es' 
tablisb  knowledge,  intention,  or  motive,  notwtth- 
BtandiuK  the  fact  that  it  ma;  disclose  a  differ* 
ent  crime  from  that  charged  in  the  information. 
10.  CsnciNAL  Law  «»444— Evidence— Doo- 

UlfENTABT  EVIDBNOB  —  iDENTinCATIon  OV 
SlONATUBB. 

The  ori^nal  records  ligoor  ahipments  of 
express  companies,  railroad  companies,  public 
or  private  carriers,  prepared  in  accordance  with 
section  6.  c.  27,  p.  IS^  Sess.  Laws  1918,  are 
admissible  In  erldence  under  ttas  laws  of  this 
state,  without  ldentiflcati<m  of  the  aignature  of 
the  c<Hisignee. 

A(s»eal  from  DIsMct  Ooort,  B<MiDeTllle 
Coanty;  James  O.  Qwinn,  Juisc 

Martin  J.  Magaire  was  convicted  of  main- 
taining a  oonmum  nuisance  In  a  prohibition 
district,  and  he  appeals.  Affirmed. 

Wm.  p.  Hanson,  of  Idaho  Falls,  for  appel- 
lant J.  H.  Peterson  and  T.  A.  Walters, 
Attys.  Gen.,  J,  P.  Pope,  Asst.  Atty.  Gen., 
and  J'as.  8.  Byera,  Pros.  Atty.,  of  Idaho 
E^s,  for  the  State. 

RICE,  J.  Martin  J.  Maguire  was  convicted 
of  the  crime  of  maintaining  and  assisting  In 
maintaining  a  common  nuisance,  committed 
by  occupying,  maintaining,  and  controlling  a 
place  In*  a  prohibition  district  where  intoxi- 
cating liquors  were  kcvt  for  sale,  delivery, 
diatribntlon,  or  disposal  in  violation  of  law. 
There  are  six  assignments  of  error.  The 
first  assignment  is  that  the  court  erred  in 
denying  defendant's  motion  to  quash  the 
information,  and  the  second  is  that  the  court 
erred  In  overruling  defendant's  demurrer. 

[1]  In  order  to  procure  a  review  of  the  or- 
der of  the  trial  court  In  refusing  to  set  aside 
an  indictment  or  Information  or  overruling 
a  demurrer,  an  exception  to  sadi  order  must 
be  saved  In  the  record.  Sectiioi  7MS,  Ber. 
Codes,  reads  as  follows: 

"Exceptions  ma;  be  taken  by  either  party  to 
the  decision  of  a  court  or  Judge  upon  a  matter 
of  law: 

"1.  In  granting  or  refurfng  a  motion  to  aet 
aside  an  indictment; 

"2.  In  allowing  or  disallowing  a  demurrer  to 
W  indictment; 


"8.  In  oanting  or  refusing  a  motion  in  ar- 
rest of  judgment; 

"4.  In  granting  or  refusing  a  motion  for  a 
new  trial; 

"6.  In  making,  or  refusing  to  make,  an  order 
after  judgment  affecting  any  substantial  right 
of  the  parties. 

[2,  9]  Orders  refusing  to  set  aside  an  In- 
dictment and  disallowing  a  d^nurrer  are  not 
appealable,  and  can  be  reviewed  by  thJa 
court  only  on  appeal  from  a  final  judgment, 
when  properly  presented  by  the  record  on  ap- 
peal. Section  8042,  Rev.  Codes,  amended 
Sess.  Laws  1916,  p.  324,  and  section  8043,  Rev. 
Codes.  The  method  of  presenting  to  thla 
court  questions  of  law  arising  out  of  the  ac- 
tion of  the  court  In  granting  or  refusing  a 
motion  to  set  aside  an  Indictment  or  allow- 
ing or  disallowing  a  demurrer  to  an  Indict- 
ment are  prescribed  by  section  7944,  Rev, 
Codes,  Sections  7942  and  7944  have  not  been 
amended.  Chapters  146,  147,  148,  149,  and 
160,  Sess.  Laws  1916,  make  provision  for  the 
record  on  appeal  in  criminal  cases.  These 
chapters  also  provide  for  the  procurement  of 
transcript  of  the  testimony  at  a  trial,  In- 
eluding  Instmctlons  of  the  conrt  given  or 
refused,  In  lieu  of  bill  of  exceptions.  But 
these  chapters  do  not  make  any  provision  for 
the  presentation  of  the  exceptions  provided 
for  In  section  7942  of  the  Code. 

The  method  prescribed  by  section  7944  Is 
the  only  one  known  to  our  laws  for  tte  pres* 
entation  of  the  exceptions  therein  provided 
for.  It  has  been  held  uniformly  that  whers 
the  exceptions  provided  for  in  section  7942 
were  not  taken  and  saved  at  the  time  the 
order  complained  of  was  made,  or  If  tiiejr 
were  not  properly  presented  in  Qib  record  by 
bill  of  exceptions,  the  objections  are  waived 
and  cannot  be  ctuisldered  by  this  court  on 
appeal.  State  v.  Baker.  28  Idaho,  727,  ISO 
Pac.  103;  State  v.  Smith,  4  Idaho,  733.  44 
Pac.  S54;  State  t.  Smith,  6  Idaho,  291,  48 
Pac  lOflO.  The  record  In  this  case  does  not 
show  any  exceptkm  taken  to  the  orders  of 
the  court  complained  of,  nor  does  it  contain 
any  bill  of  exceptions  presenting  tha  qnea- 
tlooa  to  this  court 

[4]  Appellant  also  aarigas  as  error  the  ac> 
Uon  of  the  trial  court  in  OTwmling  his  mo> 
ti<m  for  arrest  of  Jadgmeut.  No  siudi  motiMi 
appears  In  the  record  In  this  court,  and  there- 
fore the  same  cannot  be  considered. 
.  [6,1]  The  appellant  reUea  upon  section 
8042,  Bev.  Codes,  as  amraded  Sess.  Laws 
1915,  p.  324,  to  have  the  sufficiency  of  ttw 
evidence  to  sustain  the  Judgment  of  convic- 
tion inquired  into  without  the  fomud  mo- 
tion for  a  new  triaL  Said  section  reads  as 
follows: 

"An  appeal  may  be  taken  by  the  defendant: 
"1.  From  a  final  Judgment  of  conviction; 
"2.  From  an  order  denying  a  motion  for  a 
niw  trial; 

"3.  From  any  order  made  after  Judgment,  af- 
fecting the  substantial  rights  of  the  party. 

"L'non  an  appeal  from  a  final  judgment  of 
conviction,  if  ■  a  reporter's  transcript  of  the 
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CTldenee  awein  la  ^  newd,  tlie  cronnd  that 
the  Tcrdiet  n  oontrarr  to  the  evidence  may  be 
eiMDsidered  and  d«t«nD!nefl  to  the  same  extent  as 
on  an  appeal  from  an  oider  doiyitig  a  new  trial, 
proridiiVt  a  apedficatitw  of  tlw  particalan  In 
whieb  the  evidence  ia  Jjuraffieient  to  nutain  tlM 
-verdict  ia  made  in  awaUaat'a  brief  filed  vltii 
tbe  Sapmn^  jOoort." 

SeetloQ  7941,  Bev.  Oodea,  as  amaklea  Bess. 
Laws  lOlS,  pp.  S20,  821,  and  aectlon  TMBa 
(Seaa.  Lawa  191S.  pp.  821-^),  make  provl- 
aton  for  ft  repntai^  tranacr^  to  be  naed 
In  lieu  of  a  Mn  (tf  exc^ttlona  in  order  to  pre- 
aoit  for  rerlew  exceptlona  taken  at  a  trial, 
and  said  aectlon  7946a  proridea  that  each 
reporter'a  tranacr^  ahaU  be  adequate  to 
preaent  for  review  any  queetitHi  of  Inanffl- 
dency  of  the  evidence,  vrhldi  may  after- 
warda  be  properly  preaeoted  qwdflca- 
tlon  of  InaufflcteDcy  In  the  brl^  cm  appeal. 

Section  18  of  artlcite  5  of  the  Gonatltatlai 
providea  that: 

"The  LeKielatnre  aball  proriae  a  proper  sjb- 
tern  of  appeals,  and  rtKulate  to;  law,  when  nec- 
essary, the  methods  of  proceeaing  in  the  exer- 
cise of  their  powers  of  all  the  courts  below  tbe 
Snpreme  Gtmrt,  so  tar  as  the  same  may  be  done 
iritboat  conflict  with  this  Oonrtitation." 

Under  the  Oonstitntlon  it  is  within  tbe 
province  of  the  Legislature  to  prescribe  what 
the  record  on  ai^)eal  shall  contain,  and  also 
what  qnestions  are  preaented  by  the  record. 
Since  section  8042,  as  amended,  reqnirrt 
epedfications  of  the  particulars  in  which  the 
evidence  is  insufficient  to  sustain  the  verdict 
to  be  made  in  appellant's  brief,  in  order 
that  any  questlCMi  of  the  insufflciency  of  the 
evidence  may  be  reviewed  by  tbe  Supreme 
Court,  Buch  questions  are  not  presented,  un- 
less the  Bpedflcatlw  ia  made  In  the  brief  of 
appellant 

The  only  attempted  specification  of  the  in- 
Buffldency  of  the  evidence  to  sustain  the  ver- 
dict in  ai^llant's  brief  la  as  follows: 

"And  for  the  farther  grounds  that  the  evi- 
dence is  insufficient  to  warrant  the  jury  in  find- 
ing the  defendant  gdlty." 

Thia  cannot  be  called  a  apecllication  of  the 
partlcnlars  In  which  tbe  evidence  ia  insuffi- 
cient, and  therefore  thla  court  cannot  review 
the  evidence  contained  In  the  record  to  de- 
termine whether  or  not  It  U  snffldent  to  aua- 
taln  the  verdict.  Humphrey  v.  Whitney,  17 
Idaho,  14,  108  Pac.  888 ;  Hole  v.  Van  Duzer, 
11  Idaho,  79,  81  Pac.  109;  Warren  v.  Stod- 
dart,  6  Idaho,  692,  69  ^ac,  540;  Orand  Trunk 
Ry.  Co.  V.  Ives,  144  U.  S.  408, 12  Sup.  Ot  679, 
36  Bd.  48&;  Fell  v.  N.  W.  German  Farm- 
ers' Mnt.  ina.  Co.,  28  N.  D.  356,  148  N.  W. 
358;  Roberts  v.  fibaffer,  86  B.  D.  651,  166 
N.  W,  67. 

The  rule  requlrlne  the  speclflcatlona  to 
point  ont  the  particulars  in  which  the  evi- 
dence is  alleged  to  be  Insufficient  to  support 
the  verdict,  or  other  findings,  appears  to  have 
been  relaxed  in  some  recent  civii  cases  In 
California,  where  objection  to  the  general  as- 
signment was  not  made  by  the  adverse  party. 
Knott  T.  Peden,  84  Cal.  299,  24  Pac.  160; 
Jonea  r.  Ooldtree  Bros.  Co..  142  OaL  883.  77 


Pac.  03^.  But  we  think  the  language  of  our 
atatute  requires  ns  to  bold  that  the  record  on 
appeal  in  a  criminal  case,  which  ecmtalns  a 
reporter's  transcript,  do^  not  present  tbe 
question  of  the  insufficiency  of  tbe  evidence 
to  support  tbe  verdict,  unices  the  appcUaut 
in  his  brief  p<^ts  ont  tbe  particulars  in 
which  the  evidence  la  claimed  to  be  Insuf- 
ficient. In  80  holding  we  are  not  arbitrarily 
depriving  awellant  of  any  rights  la  this  case, 
for  the  record  as  a  whole  contains  evidence 
snffldent  to  warrant  the  jury  in  bringing  in 
a  verdict  of  conviction. 

[7-9}  The  appellant  also  specifies  as  error 
the  reception  of  the  evidence  of  one  Bvans 
over  the  objectifm  of  tbe  defendant  with  re- 
lation to  the  purchase  of  Intoxicating  liquors 
from  the  appellant  on  the  8th  day  of  Septem- 
ber, 1914.   The  Information  charges  that: 

"The  eaid  Martin  J.  Magaire,  on  or  abont  the 
29th  day  of  January,  1915.  at  tbe  county  of 
Bonneville  and  state  of  Idaho,  end  prior  to  tbe 
filing  of^  this  information,  did  then  and  there 
willfnlly,  unlawfully,  and  knowingly,  within  a 
proIiiUl^n  district,  occupy,  maintain,  and  rb- 
dst  in  maintaining,  and  control,  a  certain  place 
where  intoxicating  liquors  were  sold,  delivered, 
furnishedj  given  away,  or  otherwise  disposed  of 
in  violation  of  law,  and  where  persons  were 
permitted  to  resort  for  the  purpose  of  drinking 
intoxicating  liquors  aa  a  bevera^,  and  where 
intoxicating  liquors  were  kept  for  sale,  delivery, 
or  distrlbntton  and  disposal  in  violation  or 
law." 

A  very  almllar  information  was  held  suffi- 
cient in  the  caae  of  State  t.  Lf^rman,  22  Ida- 
ho, 887,  125  Pac.  1042.  The  objection  made 
at  the  trial  waa  that  the  evidence  was  in- 
c(Hni>etent,  irraievant,  and  immaterial,  and 
called  for  occurrencea  at  a  date  not  fixed  by 
the  information,  and  tiiat  evidence  of  another 
offense  Is  not  admissible  until  the  offense 
charged  In  the  Information  Ima  been  proved. 
As  to  the  latt»  part  of  tha  objection  the  m- 
der  of  the  admission  of  the  testimony  Is  a 
matter  within  the  aonnd  discretion  of  the 
trial  court.  It  do«  not  appear  in  the  caae 
at  bar  that  the  court  abused  Its  discretion  In 
this  respect  In  the  case  of  COmmonwealtii 
V.  Bri{^,  11  Mete  (Mass.)  S73,  the  court 
said: 

**We  take  the  rule  to  be  well  settled,  in  crimi- 
nal cases,  that  when  a  continaing  offense  Is  al- 
leged to  have  been  on  a  certain  day,  and  on  di- 
vers days  and  times  between  that  and  another 
day  spectfled,  the  proof  must  be  confined  to  acts 
done  within  the  time.  It  is  equally  well  settled 
that,  when  an  offense  Is  alleged  to  have  been 
committed  on  a  day  specified,  the  day  is  mat- 
ter of  form  to  lay  tbe  venue,  and  proof  of  the 
offense  committed  at  anv  time  within  tbe  stat- 
ote  of  limitations  will  be  Hufficient  to  sustain 
the  indictment,  except  where  time  enters  Into 
the  natoEe  of  the  offenaa" 

6ee,  also,  In  further  Illustration  of  this 
rule.  Commonwealth  v.  Pray,  13  Pick.  (Mass.) 
359;  Commonwealth  v.  Adams,  4  Gray 
(Mass.)  27;  State  v.  SmaU,  80  Me.  452,  14 
Atl.  942. 

In  the  case  of  State  v.  Reno,  41  Kan.  674. 
21  Pac.  803,  Kr.  Justice  Valentine  of  the  Kan- 
sas Supreme  Court  criticizes  the  Maasachu- 
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«ettB  and  Ifalae  cases,  and  states  fhat  fb» 
rale  Is  pecnliar  to  those  states  aUme.  l^eie 
must  be  an  Identlflcation  of  the  offense  charg- 
ed :  but  If  the  offaiBe  charged  Is  a  conttnnlng 
one,  and  la  alleged  to  have  been  CKomltted 
on  a  certain  day,  some  evidence  most  be  in- 
trodnced,  ontside  of  the  particular  time  al- 
leged In  the  Inftnmatlfm,  In  order  to  prove 
the  offense.  TbOB  the  finpreme  Oourt  of 
Michigan,  In  the  case  of  People  Remus, 
136  Mich.  820,  98  N.  W.  897,  100  N.  W.  403, 
held  that  proof  of  a  sli^e  unlawful  sale  of 
liquor  Is  not  snfflctent  to  iffore  that  one  is 
keeping  a  place  where  snch  liquors  are  kept 
for  sale.  Phk^  of  unlawful  sales  occurring 
near  the  time  the  offwse  la  allied  to  have 
been  committed  la  admissible,  as  tending  to 
show  the  conunission  of  the  offense  alleged ; 
that  Is,  as  b^g  a  part  or  parcel  of  the  same 
offense.  In  the  case  of  maintaining  a  pub- 
lic nuisance  under  our  statute,  proof  may  be 
offered  of  unlawful  sales  of  liquor  at  a  time 
so  remote  that  It  could  not  be  said  tb  be  evi- 
dence tending  to  prove  the  offense  at  the  time 
alleged  In  the  Information.  The  question 
then  arises  as  to  whether  such  evidence  La 
admissible.  In  the  case  at  bar,  under  the 
tacts  disclosed  by  the  record,  we  do  not  think 
the  evidence  of  witness  Evans  was  too  remote 
to  be  admissible,  as  tending  to  prove  the  com- 
mission of  the  offense  at  the  time  alleged  In 
the  Information.  It  is  shown  by  the  record 
that  several  consignments  of  liquors  were  re- 
ceived at  the  railroad  and  express  offices  for 
the  defendant's  drug  store,  and  were  re- 
ceipted for  in  defendant's  name.  Under  the 
statute  this  Is  presumptive  evidence  that  the 
liquor  was  received  by  the  defendant.  There 
was  no  change  of  occupancy  or  use  by  the  ap- 
pellant of  the  premises  where  the  nuisaace 
was  allied  to  have  been  maintained  between 
the  8th  day  of  September,  1914,  and  the  time 
q;»ecifled  in  the  Information.  But,  even  If  it 
be  conceded  that  proof  of  the  unlawtol  sales 
of  liquor  on  the  Sth  day  of  September,  1914, 
was  evidence  of  a  separate  offense,  it  still 
might  be  admissible.  Thus,  In  8  B.  0.  U  p. 
201,  we  find  the  following: 

"Whenever  mental  state,  scienter,  or  quo 
animo  constitutes  an  ingredient  of  the  offense 
charged,  evidence  is  admiaslble  of  acts,  conduct, 
or  declarations  of  the  accused  wUcb  tend  to 
establish  such  knowledge,  intentton,  or  motive, 
notwitliBtanding  the  fact  tliat  it  may  disrinsfi  a 
different  crime  in  law." 

See  State  t.  O'Nell.  24  Idaho,  662,  185 

Pac.  ea 

It  was  on  the  latter  theory  that  the  trial 
court  admitted  this  testimony,  as  is  evidenced 
by  instruction  No.  11,  which  reads  In  part  as 

follows: 

"  •  ♦  •  The  evidence.  In  order  to  Justify 
a  conviction,  must  convince  you  beyond  a  rea- 
sonable doubt  that  the  offense,  if  any,  was  ccmh 
mitted  oa  w  about  the  time  aUsged  In  ibm  in- 


fetation,  and  thoorii  yoo  may  beHsve  that 
fendant  is  guilty  of  naving  committed  a  similar 
offense,  or  any  oSeaaa,  on  or  about  September 
8,  1914,  or  at  other  dmee  more  or  less  remote 
frtKn  January  29,  1915,  yet  you  cannot  convict 
the  defendant  of  auch  otiier  offense,  or  offenses, 
If  any ;  and  evidence  tending  to  show  such  ether 
offena^  or  offenses,  if  any,  la  permitted  only 
for  the  porpose  of  corroborating  and  throwing 
light  upon  transactions,  If  any  there  were,  and 
couditiooB  at  or  about  the  time  alleged  in  the 
Information,  if  to  your  minds  it  does  so  cor- 
roborate or  throw  light  upon  such  transactions 
and  conditions,  and  it  Is  for  the  junr  to  say 
what  weight  shall  be  given  to  audi  evidence.*' 

We  hold,  therefore,  that  It  was  not  error 
to  admit  the  testimony  of  witness  Evans. 

£10]  The  remaining  error  complained  of  is 
In  permitting  the  records  kept  by  the  railroad 
and  express  companies  to  be  Introduced 
without  proving  their  genuineness.  Section 
6,  c.  27,  p.  126.  Sees.  Laws  1918,  reads  as 
follows: 

"All  express  companies,  railroad  companies, 
public  or  private  carriers,  In  any  prohibition 
district  within  this  state,  are  hereby  required 
to  keep  a  separate  rate  book  in  which  shall  be 
entered,  immediately  upon  receipt  thereof,  the 
name  of  the  person  to  wniun  intoxicating  liquors 
are  shipped,  from  what  dty  or  town  and  state 
the  liquor  was  shipped,  and  the  name  of  the 
shipper,  the  amount  and  kind  received,  the 
date  when  received,  the  date  when  delivered,  and 
to  whom  delivered;  after'whieb  record,  shall  be 
a  blank  space  in  which  the  conslgnse  shall  be 
f^uired  to  sign  Us  own  name  in  Ink  before  ench 
Uguors  are  delivered  to  such  consignee,  which 
book  shall  be  open  to  the  inspection  of  the 
public,  at  any  time  during  business  hours  of  the 
company,  and  any  transcript  of  entries  upon 
any  such  records  herein  provided  to  be  so  kept 
which  shall  be  made  and  ceiUded  to  by  the 
agent  of  any  express  company,  railroad  com- 
pany, or  any  pablio  or  private  carrier  in  any 
prohibition  district  in  this  state,  shall  constitute 
prima  fade  evidence  of  the  facts  therda  stated 
and  shall  be  admissible  as  evidence  in  any  court 
in  this  state." 

In  this  case  the  original  records  were  of- 
fered and  received  in  e^'Idence.  These  rec- 
ords were  shown  to  have  been  the  original 
records  kept  by  the  Oregon  Short  Line  Bail- 
road  Company  and  the  American  Elxpress 
Oompany,  In  accordance  with  the  statute 
quoted  above.  It  was  also  shown  that  the 
appellant  receipted  for  the  shipment  of  liq- 
uor received  from  the  Oregon  Short  Line 
Railroad  Omnpany  on  the  28th  day  of  Jana- 
ary,  1916.  The  consignment  was  to  the  Ma- 
gi^ Drug  Store,  bat  It  was  shown  that  the 
appellant  was  the  real  consignee,  anthorlaed 
to  receipt  for  the  shipments.  Under  the  stat- 
ute, it  is  not  necessary  to  IdentlQ^  the  signa- 
ture of  the  consignee,  In  order  to  make  saA 
records  admissible  In  evidence. 

We  do  not  deem  it  necessary  to  dlseoss  tba 
other  aaslgnmqits  of  error. 

The  jodgmntt  ot  tiie  district  oonrt  Is  af- 
firmed. 

BUDOBV  a  J.,  and  MOBQAN,  3^  conenr. 
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Baiuoam  «a»106(4)  —  Cattle  O^ttabds  — 
Btatutb. 

Under  the  proritioiiB  of  section  281D,  Rev. 
Codes,  amended  by  chapter  228,  Sen.  Ijtws 
1911,  It  U  the  do^  ctf  a  railroad  company  to 
maintain  a  cattle  guard  at  a  highway  cxoaging 
where  It  has  fenced  its  right  of  way  up  to  the 
highway,  whether  It  has  done  so  Toluntarlly,  or 
becanae  required  to  fence  by  die  atatate. 

Appeal  from  District  Court,  Bear  LaJte 
CouQty;  J.  J.  Guheen,  Judse. 

Action  by  Ellsha  Strong  against  the  Oregon 
Short  Line  Railroad  Compaoy.  Judgment 
for  plaintiff,  and  d^oidant  anp^Oa.  Af- 
firmed. 

Geo.  H.  Smtth,  ci  Salt  Lake,  Utah,  and  H. 
R  Thompson.  <Kf  Pocatello,  for  ajiptilant 
T.  L.  OMnn,  of  Mootpelter,  -for  iMpoodent. 


MOROAN,  J.  This  action  was  Instituted 
by  respondent  to  recorer  damages  for  the 
loss  of  two  horses  which  were  killed  by 
one  of  appellant's  trains.  The  record  dis- 
closes that  on  and  prior  to  the  4th  day  of 
March,  1914,  a  certain  public  hl^way  cross- 
ed appellant's  railroad  track  In  the  dty  of 
Mon^elier;  that  from  a  point  about  1,000 
feet  soath  of  the  crossing  a  fence  was  main- 
tained on  each  side  of  the  right  of  way  ex- 
tending np  to  the  crossing;  that  for  some 
time  prior  to  that  date  a  cattle  guard  had 
been  maintained  by  appellant  at  the  crossing, 
but  had  been,  by  its  agents  and  serrants, 
removed  prior  to  the  date  above  menti(med, 
and  theret>y  left  an  opening  between  the 
right  of  way  fences;  that  on  the  date  abore 
mentlfmed,  and  while  the  tt&tk  and  right 
of  way  were  left  opea  to  ingress  £rom  the 
crossing,  resptmdent's  horses  strayed  In  and 
upcm  the  right  of  way  and  trade,  from  the 
public  highway,  and  were  struck  and  killed 
by  one  of  appellant's  passenger  trains.  The 
Jnry  returned  a  rerdlct  for  respondent  for 
9271^  and  Judgment  was  entered  accordingly, 
from  which  this  appeal  Is  prosecuted. 

Appdiant  contends  there  Is  nether  aUega* 
tlon  nor  proof  that  Its  motive  power  was 
either  steam  or  electricity,  and  It  is  not, 
therefore,  shown  to  be  such  a  railroad 
company  as  Is  coatemplated  by  section  2816, 
Ber.  Codes,  as  amended  by  chapter  228,  Sess. 
Laws  1911,  p.  706,  hereinafter  quoted.  Al- 
though  there  Is  no  allegation  or  direct  testi- 
mony that  appellant's  roed  was  a  steam  or 
electric  railroad,  the  sufficiency  of  the  com- 
plaint was  not  queetlcHied  h?  dranurrer,  and 
the  case  was  tried  nptm  the  theory  that  its 
liability.  If  any  existed,  was  that  provided 
for  In  the  statute  above  cited.  It  Is  entirely 
dear  that  appellant  has  not  been  misled,  nor 
have  any  of  Us  substantial  rights  been  In- 
vaded, by  ttie  &Unre  of  respondoit  to  allege 
and  prove  the  motive  power  emploired  by 


It  in  aperatlng  Iti  tntaa.  SeeUon  4281.  Ber. 
Codes,  provides: 

*^e  court  must,  at  every  stage  of  an  action, 
disregard  any  error  or  denet  In  the  pleadings 

or  procee«1ing«  which  does  not  affect  the  sub- 
stantial rights  of  the  parties  and  no  Judgment 
shnlt  be  reversed  or  affected  by  reason  of  such 
error  «■  deflect" 

Even  If  a  court,  in  this  state.  Is  not  bound 
to  take  judicial  notice  of  such  a  well-known 
fiict  as  that  steam  Is  the  motive  power  em- 
ployed by  the  Oregon  Short  Line  Railroad 
Company,  we  would  be  prohibited,  by  the 
section  above  quoted,  frcm  reversing  this 
case  upon  that  iloint. 

It  is  also  urged  that  the  evidence  is  InsufB- 
dent  to  show  that  the  horses  entered  upon 
the  r^ht  of  way  through  the  opening  left  by 
the  removal  of  the  cattle  guard.  One  of  the 
witnesses  for  respondent  testified  that  about 
an  hoor  before  ihe  accident  he  saw  the 
horses  on  the  highway  very  near  the  rail- 
road crosidng  in  question,  and  that  he 
saw  them  upon  the  right  of  way  at  the  time 
tbeiy  were  struck,  nils  evidence  is  suffi- 
cient to  warrant  the  Jury  In  finding  that  the 
animals  entered  at  fbe  place  where  the  cattle 
guard  bad  been  removed. 

Appellant  seeks  to  avoid  liability  upon  the 
ground  that  the  place  from  whldi  the  cattie 
gnard  was  removed  was  within  its  yards  and 
that  sudi  ronoval  was  necessary  for  the 
safety  of  Its  employes.  It  Is  true  that  testi- 
mony was  offered  tending  to  establish  this 
contention ;  but  there  was  a  conflict  in  the 
evidence  as  to  how  far  the  yard  extended, 
and,  without  deciding  that  thi&'  would  or 
would  not  be  a  good  defense  to  an  action  of 
this  kind,  if  tme,  we  cannot  say  it  was 
shown  that  the  maintenance  of  the  cattle 
guard  would  endanger  appellant's  employes 
or  be  so  inoonvenlent  as  to  warrant  its  re- 
moval. At  most,  it  was  a  question  of  fact 
whldi  was  submitted  to  the  jury  wldi  an  in- 
struction the  correcCneia  of  which  has  not 
been  questioned. 

Aivellant  farther  Insists  the  evidence  is 
insufllctent  to  sustain  the  verdict,  in  that  it 
fails  to  show  respondent  made  dalm  upon 
it  for  damages  within  30  days  after  the  hor»< 
es  were  killed.  Section  2S17,  Rev.  Codes, 
prior  to  its  amendment  by  diapter  223,  Seas. 
Laws  1911,  required,  as  a  prerequisite  to  an 
actimi  of  this  kind,  that  a  demand,  in  writ- 
ing, be  made  up<Hi  the  railroad  company  for 
compensation,  within  30  days  after  the  in- 
jury was  sustained;  bat  under  the  law  as 
It  now  is,  and  was  at  the  time  this  cause  of 
aetim  accrued,  and  was  tried,  6  months,  in- 
stead of  80  days,  after  the  destructi(»i  of  or 
Injury  to  the  property,  is  the  time  fixed  with- 
in whldj  such  demand  must  be  made.  In 
this  case  respondent  alleged,  In  his  verified 
ctmplaint,  that  within  30  days  after  his 
horses  were  killed  he  made  written  demand 
upon  a|)penant  for  damaj^es.  This  allegatloa 
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wae  not  denied,  and  tbe  fact  was,  nnder  our 
practice,  thereby  established. 

The  piindlpal  question  InrolTed  in  this  aj^ 
peal  la  wbethar  or  not  section  2815,  supra, 
Imposes  upon  appellant  the  dot?  to  maintain 
a  cattle  guard  at  the  point  from  which  it 
bad  been  removed,  for  respondent  has  nei- 
ther alleged  nor  proven  negligence  upon  the 
part  of  appellant  aside  from  that  whldi 
arises  frwn  its  failure  to  conform  to  the 
statute. 

If  in  enacting  tbe  amendment  to  section 
2816  It  was  the  intention  of  tbe  legislature 
to  rCQulre  railroads  to  maintain  cattle  guards 
at  highway  crosslnga  only  in  cases  where  the 
statute  requires  them  to  fence  vjf  to  tbe 
crossings,  then  this  Judgment  must  be  revers- 
ed, because  It  was  not  shown  that  tbe  rail- 
road, up  to  the  point  wbere  it  crossed  the 
highway,  passed  "ttirou^  ox  along  Inclosed 
m  adjoining  cultivated  fledds  or  Indosed 
lands,"  such  as  tiie  law  spedfles  shall  be  pro* 
tected  by  right  of  way  fences,  and  we  can- 
not assume  that  such  was  the  case,  em 
though  the  right  of  way,  at  tbe  point  In  ques- 
tion, was  within  the  limits  of  tbe  dl?  of 
Hontpeller.  Bemardl  t.  Northmi  Padflc  I^. 
Co.,  18  Idaho,  76,  108  Paa  542,  27  L.  B.  A. 
<N.  B.)  796.  If,  upon  the  other  hand,  the 
legislative  Intent  was  that  ^ere  a  railroad 
Is  fenced  up  to  a  highway,  whether  requir- 
ed by  statute  to  be  so  fenced  or  not,  tbe 
company  must  maintain  cattle  guards  at 
tbe  crossings-,  tlien  the  judgment  should  be 
affirmed,  because  the  record  discloses  that 
appellant  did  fence  the  right  of  way  up  to 
the  crossing.  From  a  literal  reading  of  the 
statute,  the  duty  to  maintain  cattle  guards 
seems  to  be  governed  by  the  fact  of  fencing 
to  tbe  highway,  rather  than  by  the  statu- 
toity  requirement  eoto  do,  and  there  Is  reason 
for  this  construction.  To  fence  a  right  of 
way  and  leave  an  opening  where  tt  crosses 
a  highway  Is  to  invite  animals,  running  loose 
In  the  public  thoroughfare,  to  go  upon  the 
railroad  track.  In  such  a  case  the  fences 
along  the  sides  of  the  right  of  way  would 
not  protect  them,  hut  would  have  a  tendency 
to  keep  them  at  or  upon  the  track,  Uiereby 
greatly  increasing  their  danger  of  injury  or 
destruction.  Moreover,  the  legislative  In- 
tent clearly  appears  from  the  language  of 
the  amendment  to  section  2815,  made  by  the 
SessicHi  Laws  of  1^,  heretofore  dted.  That 
section  originally  provided: 

"Every  railroad  company  operating  any  steam 
or  electric  railroad  in  this  state,  ahall  erect 
and  maintain  lawful  fences  not  less  than  four 
feet  high  on  each  eide  of  ita  road,  where  the 
same  passes  througli,  along  or  adjoining  in- 
cloaed  or  cultivated  fields  or  inclosed  Unds, 
with  proper  and  necessary  openings  and  gates 
tberein,  and  farm  crossings;  and  also  eon«tmct 
and  maintain  eattle  guards  at  all  bigfaway  cross- 
ines  where  fences  are  required  as  aforesaid, 
suitable  and  sufBcient  to  prevent  horses,  cattle, 
mulos  or  other  animals  from  getting  on  the  rail- 
road.  •   •  •" 


The  amendment  changed  the  latter  portion 
of  the  abov»-qooCed  Iftw  anA  caused  It  to 
read  as  fc^ows: 

"And  also  conatmct  and  maintain  cattle 
guards  saitable  and  aoffident  to  prevent  liocBe% 
cattle,  mules  or  other  animals  from  getttng  on 
sndi  railroads,  at  all  highway  crossmgs  iniare 
soch  railroad  is  fenced  up  to  such  highway  cross* 
ing.   •   •  •" 

It  wUl  be  observed  that  under  tbe  original 
statute  it  was  made  tbe  duly  of  the  railroad 
company  to  construct  cattle  guards  at  cross- 
ings in  parts  of  the  country,  only,  where  it 
was  required  to  fence  Its  right  of  way.  By 
the  language  of  tbe  amendment  It  Is  clear  the 
L^lslatnre  Intended  that  railroad  compa- 
nies be  required  to  maintain  catOe  gnardsr  at 
all  points  where  the  right  of  way  ts  actually 
fenced  qp  to  a  b^way  without  regard  to 
irtiether  the  feocfiig  la  done  Tolaiitaiily  or 
is  required  by  statute. 

Xbe  section  under  oondderfttloiit  M  amendr 
ed,  fiurtber  provides  that,  until  sndi  ftnces 
and  cattie  guards  shall  be  duly  and  properiy 
made  and  maintained,  the  railroad  company 
shall  be  liable,  In  a  dvU  action,  to  any  person 
who  sustains  loss  or  danuge  by  tiie  Ulllng  or 
Injury,  by  tbe  company  In  the  operation  at 
its  engines  cs  cars*  of  any  domestic  animal, 
whldi  has  been  pmnttted  to  come  upon  tbe 
right  of  way  or  railroad  track  hy  reason  of 
its  failure  to  oonstnuA  and  maintain  fences 
and  cattie  guards  as  required,  whether  tiw 
persons  operating  <x  in  charge  of  the  engines 
or  cars  are  guilty  of  negligence  or  not. 

The  Judgment  appealed  from  Is  affirmed. 
Costs  are  awarded  to  reepondent 

BUDOB,  a  J.,  and  BIOB,  cimcuT. 


RUSSI&LL  T.  BANK  OF  NAMPA,  Limited, 
et  aL 

(Supreme  Court  of  Idaho.   Dec:  1,  1917J 

Banks  and  Bankiivo  ^9l6S— ^Spboiax.  De- 
posit"—"Tbust  Fund." 
Where  a  party  who  is  Indebted  to  a  bank 
leaves  with  it,  as  security,  notes  belon^g  to 
him,  and  authorizes  it  to  collect  upon  tnem  and 
apply  a  portion  of  the  proceeds  to  the  payment 
of  his  debt,  and  instructs  it  to  not  deDosit  tbe 
balance,  bat  to  deliver  it  to  a  third  person, 
and  the  cashier,  contrary  to  audi  instruction, 
deposits  the  balance  in  the  bank,  sudi  balance 
is  not  a  "genual"  bat  a  "apedal  depodtt"  or 
"trust  fond." 

[Ed.  Note.— For  other  definitions,  aaa  Words 
and  Phrases,  E^rst  and  Second  Belies,  Spedal 
Deposit;  Trust  Fund.] 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Bd.  Ii.  Bryan,  Judge. 

Action  by  C.  P.  ftussell  against  the  Bank 
of  Nampa,  Limited,  and  E,  Smallwood,  aa 
Spedai  Deputy  Bank  Commissioner  and  Re- 
cdver  of  Bank  of  Nampa,  Limited.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed,  with  direction  to  enter  Judgment 
for  plaistur. 
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OecK  H.  Tan  de  Sfceeg,  oC  Nanipa,  and  T. 
A.  Walters,  of  Bols%  tx  appellant  Scat- 
terday  &  Tan  Duyn,  of  Caldw^  for  ra- 
BPondentB. 

MOBGAN,  J.  W.  W.  BosseU  was  Indebt- 
ed to  tbe  Bank  of  Nampa,  Limited,  In  the 
anm  ¥1,666^,  and  to  secore  the  m^ent 
of  tbe  indebtedness,  certain  notea,  amonnt- 
ing  to  93,200,  secured  by  nHnrtgage  executed 
and  dellTwed  to  bim  by  AxvHt  FeUae  and 
Breline  Feliae,  were  left  at  the  bank.  Dur- 
ing July,  1918.  be  assigned  tbese  notes  to 
appellant;  bla  ftitber,  subject  to  tbe  daim 
of  tbe  bank,  t<a  $1,400.  On  or  about  Septeofc* 
ber  22,  1Q13,  tbe  bank  recelTed  a  draft  frran 
August  Felise  for  $3,035  in  s^lement  of  tbe 
Indebtednew ;  of  tbls  $1,666^  was  aivUed 
in  payment  of  the  Indebtedness  of  W.  W. 
BuBseU  to  the  bank,  and  tbe  balance,  $1^68.- 
80,  was  placed  to  bis  credit,  and  tbe  draft 
was  forwarded  by  the  bank  for  collection. 
On  September  27,  1013,  the  bank,  being  in- 
solrent,  closed  its  doors,  and  In  October  was 
adjudged  insolTent,  and  respond^t,  SmaU- 
wood,  was  named  receiver.  Appellant  Insti- 
tuted this  action  to  recover  the  $1368.80 
placed  to  tbe  credit  of  W.  W.  Russell,  claim- 
ing tbe  same  was  his;  that  tbe  bank  bad 
been  instructed  to  notl^  him  when  tbe  draft 
came  and  to  deliver  to  blm  the  balance,  aft- 
er payment  of  the  W.  W,  Russell  Indebted- 
ness. Appellant  sought  to  have  the  assets  of 
tbe  banh  Impressed  with  a  trust  in  bis  favor 
for  that  amount. 

Tbe  court  found  that  tbe  balance  of  $1,- 
368.80  was  deposited  by  W.  W.  ,Bu8seU  in  bis 
own  name  for  tbe  use  and  benefit  of  appel- 
lant, and  that  such  balance  was  held  by  the 
bank  as  a  general  deposit  In  due  and  ordi- 
nary course  of  business,  and  not  as  a  special 
deposit,  or  trust  fund,  and  that  it  was  not, 
nor  was  any  part  of  it,  traced  or  Identified, 
and  that  there  was  no  evidence  before  tbe 
court  showing  tlut  tbe  said  credit  balance, 
or  any  part  thereof,  is  capable  of  being  Iden- 
tified or  traced.  Judgment  was  rendered  for 
respondents,  from  wblcb  tbla  appeal  has  been 
taken. 

It  ia  clear  from  tbe  evidence  tliat  appel- 
lant hlms^f  did  not  authorize  the  deposit 
by  the  bank  to  the  credit  of  W.  W.  Russell, 
and  he  contends  that  C.  E.  Ixire,  cashier  of 
tbe  bank,  was  Instructed  by  W.  W.  Bussell 
to  not  deposit  the  balance,  bnt  to  notify  ap- 
pellant when  tbe  money  arrived  and,  upon 
bla  appearance,  to  deliver  it  to  bim. 

W.  W.  Russell  testified  that  permission 
was  given  the  bank  to  try  to  realize  on  tiie 
Felise  notes;  that  Feliae  arranged  to  pay 
tbe  notes,  and  the  draft  was  sent  to  tbe  bank ; 
that,  vrben  Lore  fbund  out  tbe  draft  was 
coming,  be  notified  tbe  witness  and  agreed 
to  not  depoalt  the  balance  left  after  paying 
bis  InddMadnesa*  but  to  notify  blm  wben  it 
arrived  and  to  hold  tbe  balance  for  appel- 
lant; Lore  testified  that  be  knew  of  the  as- 


signment of  the  Teliae  notes  to  appellant; 
that,  sbOTfly  before  the  draft  arrived,  W. 
W.  Bussell  requested  that  he  notify  blm  when 
it  came  and  to  pay  the  balance  over  to  hia 
father;  that  when  the  draft  did  come  be 
gave  W.  W.  Bussell  credit  for  tbe  full  amount 
and  charged  bla  Indebtedness  against  his  ac- 
count. He  further  testified: 

"Q.  Would  that  have  the  effect  of  leaving  a 
deposit  to  Mr.  "W.  W.  Russell'a  account  in  the 
bank?  A.  Yes,  sir.  Q.  And  that  was  arainst 
tbe  ittstmetiaDS  oi  Mr.  Bnssdl,  wasnt  it?  A. 
Yes,  tlx;  it  was.  Q.  Would  yon  have  bon(»«d 
a  check  drawn  by  w.  W.  RaBsell  on  that  ac- 
count? A.  No,  sir;  I  warned  the  assistant 
cashier  not  to  do  so.  Q.  Did  you  notify  dther 
the  plaintiff  a  P.  Bassall  or  W.  W.  BosseU 
that  the  mow^  had  arrived?  A.  I  did  not,  I 
don't  think  I  did.  *  •  •  Q.  I  believe  you 
testified  he  specifically  ^ve  isstructioDS  tiiat 
the  money  should  not  be  deposited?  A.  Why, 
yes;  I  tUnfc  he  dld»  espeeislly  to  bla  own  ao- 
count" 

Aalde  from  tbe  testimony  above  referred  to, 
there  is  no  evidence  concerning  the  arrange- 
ment made  betwe^  W.  W.  Russell  and  the 
bank  as  to  bow  tbe  balance  of  the  draft  re- 
maining after  tbe  payment  of  the  Bussell  in- 
debtedness was  to  be  treated.  This  evidence 
established,  as  a  fact,  appellant's  contention 
that  such  balance  was  to  be  paid  over  by  tbe 
bank  to  bim  and  that  it  was  not  to  be  de- 
posited. Such  balance  then  became  a  trust 
fund  and  not  an  asset  of  tbe  bank.  The  re- 
lation of  baUor  and  bailee  was  estobllshed  be- 
tween appellant  and  tbe  bank,  and  not  tbe  re- 
lation of  depositor  and  banker.  Hall  v.  Bey- 
mer,  22  Colo.  App.  2T1, 125  Pac  561 ;  Capital 
Nat  Bank  v.  Coldwater  Nat  Bank,  49  Neb. 
786,  69  N.  W.  115,  B9  Am.  St.  Rep.  572 ;  In  re 
Johnson,  103  Mifih.  109,  61  N.  W.  362. 

The  neat  question  which  arises  Is  whether 
or  not  appellant  baa  sufiSclently  traced  tbe 
trust  fund  Into  tbe  hands  of  tbe  receiver,  or 
into  assets  In  bis  bands,  upon  which  a  trust 
should  be  impressed. 

Respondents  rely  upbn  the  case  of  Bellevue 
State  Bank  v.  Coffin,  22  Idaho,  210,  125  Pac. 
816,  wherein  this  court,  quoting  from  Insur- 
ance Co.  V.  Caldwell,  59  Kan.  156,  62  Faa 
440,  approved  tbe  following  rule: 

"The  fund  itself,  or  something  into  which  it 
baa  gone,  and  which  stands  as  its  representa- 
tire,  must  be  on  hand,  subject  to  Identification, 
and  separable  from  the  general  assets,  in  order 
to  charge  the  assi^ee  with  the  trust;  or,  if  the 
fund  has  bees  so  commingled  with  the  general 
assets  as  to  be  incapable  of  identification  or 
tracins,  tbe  estate  which  came  to  the  assignee 
must  MvQ  been  augmeated  or  bettered  in  an  ap- 
preciable and  tangible  way,  in  order  to  charge 
It  with  the  trnst  The  mere  saving  of  the  es- 
tate by  the  discharge  of  gieneral  mdebtedneas 
othennss  payable  out  of  it,  or  by  the  payment 
of  the  oorreat  expenses  of  the  buaineas,  is  not 
an  augmentation  or  betterment  of  the  estate, 
within  the  meaning  of  the  rule.  If  the  estate 
has  not  been  increased  by  specific  additions  to 
It,  or  if  what  previously  existed  has  not  been 
improved  or  rendered  more  valuatde,  it  iias  not 
been  impressed  with  tbe  trust  claimed." 

Applying  that  rule  to  tbe  fiwte  in  the  case 
of  Bellevne  Stoto  Bank  t.  Coffin,  the  court 
held  that  the  gmperty  vhldb  came  into  the 
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hands  of  Uift  reeelTer  ooold  not  be  impressed 
with  the  trust  in  favor  of  tlie  appellant  there* 
In,  and  said: 

"There  i»  no  proof  a&d  no  fioding;  to  the  eft- 
feet  that  the  estate  of  the  bank  was  in  any  waj 
bettered  or  augmented  by  reason  of  the  applies- 
tion  of  the  trust  fund,  and  because  of  that  we 
think  the  Judgment  should  be  affirmed." 

This  case  is  readily  dlatlnEralshable  from 
Bellevne  State  Bank  t.  Ot^n,  aupra.  In  that 
case  the  som  of  $2JSIOO  in  currency  bad  hem 
loaned  to  a  bank  while  it  was  a  going  con- 
cern. When  it  was  closed,  by  reason  of  its 
insolvency,  only  $648.75,  which  bat  $8S 
was  currency,  no  part  of  which  could  be  Iden- 
tified as  a  portion  of  the  $2,600  loaned,/ waa 
found  to  be  In  Its  possessloD,  nor  was  it 
shown  that  the  estate  of  the  bank  bad  been 
In  any  manner  augmented  by  the  loan,  with- 
in  the  meaning  of  the  rule  above  quoted. 

In  tbls  case  it  Is  clear  that  while  the  draft 
In  payment  of  the  Felise  indebtedness  reach- 
ed the  bank  before  it  closed  its  doors  and 
was,  in  direct  violation  of  InstructlonB,  placed 
to  the  credit  of  W.  W.  Russell,  the  actual 
cash  represented  by  It  did  not  come  Into  the 
hands  of  the  bank  while  it  was  a  going  con- 
cern ;  but  it  must  be  inferred  from  the  facts 
admitted  and  those  proven  that  appellant's 
portion  of  it  actually  came  into  the  hands  of 
the  receiver  and  constitutes  a  trust  fund  ca- 
pable of  withstanding  the  rule  announced  in 
the  case  of  Insurance  Co.  v.  Caldwell,  supra, 
and  approved  by  this  court  in  BeHevne  State 
Bank  v.  CofBn,  above  cited. 

Among  the  foots  fonnd  by  the  trial  judge  is 
the  following: 

"That  before  the  euspension  of  the  Bank  of 
Xampa,  Limited,  the  draft  was  received  by  the 
Bank  of  Nampa  from  the  mortgagees  in  the 
Felise  mortgage  for  the  payment  of  said  mort- 
gage, and  that  at  the  time  of  the  failure  of  the 
said  Bank  of  Nampa,  TJmlted,  no  return  bad 
been  received,  abowiog  the  payment  of  the  said 
draft" 

This  finding  is  baaed  npoa  undisputed  evi- 
dence in  the  record. 

The  fallowing  allegation  appears  in  the  an- 
swer: 

"Defendants,  and  each  of  tbem,  deny  that  the 
said  sum  of  $1,368.80  is  not  an  asset  of  the 
defunct  and  insolvent  Bank  of  Nampa,  Limited, 
but  all^e  the  fact  to  be  that  the  draft  hereio- 
before  mentioned.  In  the  sum  of  money  that  is 
repreemted,  whldti  was  deposited  to  the  account 
of  W.  W.  Ruiisell,  was,  and  is,  to  the  amount 
that  the  same,  or  any  part  of  tne  same,  was  on 
hand  at  the  time  of  the  insolvency  of  uie  Bank 
of  Nampa,  Limited,  an  asset  of  the  said  Bank 
of  Nampa;  and  defendants,  and  each  of  them, 
deny  that  the  said  alleged  sum  of  $1,368.80  is 
a  special  fund  held  by  the  defendants,  or  either 
of  them,  in  trust  for  the  plaintlir  herein,  but 
allege  that  any  sum  at  all  that  may  remain  of 
the  original  amount  of  the  said  draft  of  $3,036, 
which  was  deposited  to  the  account  of  W.  W. 
Russell,  is  now,  and  always  has  been,  an  asset 
of  the  Bank  of  Nampa,  and  that  no  part  of  the 
same  is  now,  or  ever  has  been,  held  in  trust  tor 
the  plaintifr  herein,  or  any  other  person  on  his 
behalf." 

It  is  not  contended  that  the  draft  was  ,pre- 
SHLted  and  payment  thereof  refused.  Upon 


the  other  hand.  It  is  alleged  In  the  answer 
that  the  balance  rwnaining,  after  the  pay- 
matt  of  the  Indehtedneas  of  W.  W.  BnsaeU, 
became  and  is  ail  aaaet  ctf  Uie  bank.  Re- 
spondents are  not  now,  therefore.  In  poaitioa 
to  cwtend  that  the  bank's  assets  have  not 
been  aogmented,  and  Its  condition  battered, 
to  that  extent.  That  auction,  togetlier 
with  the  nndlspnted  testimoDy  of  W.  W.  Bus- 
aeU  and  C.  B.  Lore,  heretftfme  commented  up- 
on, and  the  finding  <a  the  trial  Judge,  to  Oie 
effect  that  the  draft  waa  reedved  by  the  bank 
and  that  at  the  time  of  Its  faOnre  no  return 
had  arrlred  ahowing  that  it  bad  been  paid,  per- 
mits of  the  condndon,  only,  that  the  money 
repreaeated  by  Uia  draft  did  not  nadi  the 
bank  prior  to  tike  time  it  suspended  business, 
but  actually  came  Into  the  hands  o(  the  re- 
ceiver; that  thft  balance  of  $1,368.80  remain- 
ing after  the  payment  of  the  W.  W.  Bnasell 
Indebtedness  constitutes  a  tmst  fmid  for 
which  a^iellant  la  entitled  to  recover. 

The  Judgment  of  the  trial  court  is  reversed, 
with  the  direction  that  Judgment  be  entered 
In  favor  of  appellant  in  accordance  with  the 
views  herein  expressed.  Costs  are  awarded 
to  appellant 

BUDOB,  C.  Jf  and  BIOB,  J.,  concur. 


WITT  V.  BBALS  et  aL 
(Supreme  Court  of  Idaho.    Dea  6,  1917.) 

1.  Appeal  and  Ebbok  «=s>612(4)— Judqmknt 
Roix— Clexe's  Certificate. 

Where  the  cntiflcate  of  the  elerk  U  the  dis- 
trict court  certifies  that  the  transcript  oontalns 

all  of  the  papers  provided  In  the  pnecipe,  and 
the  prsacipe  is  not  included  in  such  transcript, 
such  certificate  is  insufficient  to  certify  to  this 
court  the  Judgmvit  roll  in  sneh  proceeuags. 

2.  JuDQUEKT  Roll— Papxbs— Statute, 

The  statutes  of  this  state  require  the  upel- 
lant  to  furnish  all  the  papers  of  which  the  judg- 
ment roll  ia  constituted. 

3.  Appkal  and  SaaoB  ^=>666(l)-^DBnoms 

OCBTXFIOATB— AKKNDIIXIITT. 

When  upon  motion  to  dismiss  an  appeal  on 
the  grounds  of  a  defective  certificate  appellant 
asks  leave  to  file  an  amended  certiticate,  such 
leave  will  be  granted. 

4.  Appeal  and  Bbbob  «=3>656(1)— Judoment 

Roll— CLEBK'B  CkBTIffI0ATS--OBDBB. 

Upon  a  motion  to  dlsmiai  an  appeal  oo  the 
ground  that  the  appellant  has  not  included  the 
entire  judgment  roll  in  the  transcript,  the  ap- 
pellant suggeate  dimination  of  the  record,  an 
order  will  be  entered  allowing  the  appdlaat  to 
have  the  clerk  of  the  district  court  certify  the 
complete  judgment  roll. 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm.  A.  Babcoc^,  Judge. 

Action  by  Henry  Witt  against  H.  S.  Beals 
and  others.  Judgment  for  plaiutUt,  and  de- 
fendants appeal.  Motion  to  dismiss  appMl 
denied. 

B.  A  Walters  and  Taylor  Cummlngs,  both 
of  Twin  Falls,  for  appellants.  H.  O.  Haasl. 
of  Twin  Falls,  for  respondent. 
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BICE,  3.  This  Is  a  motion  to  dlsmisa  tlie 
appeal  from  a  flnal  Judgment  upon  two 
froonds:  (1)  That  the  certificate  of  tbe  clerk 
to  the  tranactipt  Is  Insufficient..  (2)  That 
the  transcript  does  not  contain  copies  at  all 
papers  as  required  by  law. 

The  transcript  ccmtaliu  two  eertificatea  of 
the  clerk  as  follows: 

(1)  "I.  E.  J.  Finch,  cleric  of  the  district  court 
of  Uie  f^Qurth  judicial  district  of  tbe  state  of 
Idaho,  in  and  for  Twin  Falls  coonty,  do  hereby 
certify  that  the  for^lnz  contain  all  the  pa- 
pers specified  in  the  pnecipe  on  file  in  my  omce, 
and  that  the  same  with  the  exception  of  the 
order  orerruUng  motion  for  nonsuit  are  attach- 
ed to  tlie  Judpment  roll  in  said  action." 

(2)  "L,  B.  J.  Finch,  clerk  of  the  district  conrt 
of  the  Fourth  judicial  district  of  the  state  of 
Idaho,  in  and  for  the  county  of  Twin  FaUs,  do 
hereb;r  certify  that  the  above  and  foregoine  were 
complied  and  bound  under  my  direction  ae  a 
true  and  correct  transcript  of  the  proceedinxfl 
therein  contained;  and  X  further  certify  that 
the  same  are  full,  true  and  correct  copies  of  tbe 
said  papers  and  flies,  now  on  file  in  my  office 
and  of  the  certifleate  of  tbe  judge  aettliax  the 
transcript  her^  in  said  action."^ 

[1, 3]  The  record  docs  not  contain  a  eopy 
of  the  pnedpe. 

Section  4818,  Rer.  Godes,  as  amended  Seas. 
Laws  1911,  p.  876>  reads: 

"On  an  appeal  frcHu  a  final  Judgment  the  ap- 
pellant must  furnish  the  court  with  copy  of  the 
notice  of  appeal,  of  the  Judgment  roU  and  of 
any  bill  of  exceptions  or  reporter's  transcript 
prepared  and  settled  as  prescribed  in  section 
4484,  upon  which  the  appellant  reUss." 

Sectbm  4821,  Bev.  Oodes,  reads: 
"The  copies  provided  for  in  the  last  three  sec- 
tions must  be  certified  to  be  correct  by  the 
derk  or  the  attorneys,  and  must  be  accompanied 
with  a  certificate  of  tbe  derii  or  attMTieys,  that 
an  nndertakinc  on  appeal,  in  due  form,  has  been 
properly  filed  or  a  atipulatitm  <4  the  parties 
wafTing  an  undertaUng?* 

Section  4456,  as  amended  fleas.  Laws  1900, 
p.  78,  reads: 

"Immediately  after  entering  the  judgment,  tiie 
deTk  must  attach  together  and  file  the  follow- 
ing papers,  which  constitute  the  Judgment  roll: 
1.  In  case  the  complaint  be  not  answered  by 
any  defeDdai]t,^the  summons  with  tbe  affidavit 
or  proof  of  service,  and  the  complaint,  with  a 
memorandum  indorsed  thereon  that  the  defanlt 
of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment 

"2.  In  ul  other  cases,  the  pleadings,  a  copy  of 
the  verdict  of  the  jury,  or  findings  of  the  court, 
or  referee,  a  copy  of  any  order  made  on  demur- 
rer, or  relatinc  to  a  change  of  the  parties,  and 
a  copy  of  the  judgment.  If  there  are  two  or 
more  defendants  in  the  action,  and  any  one  of 
them  has  allowed  judgment  to  pass  against  him 
by  default,  the  summons,  with  proof  of  its  serv- 
ice  upon  such  defendant,  must  also  be  added  to 
the  other  papers  mentioned  in  this  subdivision." 

Bad  the  preecipe  been  included  In  the  tran- 
script, the  reference  to  the  same  in  the 
clerk's  certificate  might  have  cured  tbe  de- 
fect, but  nowhere  does  It  appear  by  the  cer- 
tificate or  the  record  that  tbe  entire  Judg- 
ment roll  has  been  included  In  such  tran- 
script Fouch  V.  Bates,  18  Idaho,  382,  110 
Pac.  265;  Coon  t.  Sommorcamp,  26  Idaho, 
787,  146  Pa&  72a 

{3. 4]  Before  the  motion  was  finally  snb- 


mitted  the  appellants  asked  leave  to  file  an 
^am^ded  certifleate,  which,  under  the  author- 
ity of  Steensland  v.  Hess,  25  Idaho,  181,  136 
Pac.  1124,  and  Smith  v.  Intermountain  Auto 
Co.,  25  Idaho,  212,  136  Pac.  1125,  will  he 
granted.  Appellants  also  su^ested  diminu- 
tion of  the  record,  and  asked  leave  to  certi- 
fy additional  papers  as  part  of  the  Judg- 
ment roll.  Under  the  statutes  of  this  state, 
It  Is  necessary  that  appellants  furnish  this 
court  with  a  copy  of  the  complete  Judgment 
roll  pn^erly  certified. 

An  order  will  be  made  permitting  an 
amendment  of  tbe  clerk's  certificate  of  the 
record,  and  also  allowing  aK>eUantB  to  sup- 
ply tlie  complete  Jndgm«it  r<dL  Tbe  motion 
to  dlaralafl  win  be  dwled. 

BITDOE^  O.  3^  and  HOBGAN,  3n  concur. 


rOLET  T.'HAM  «t  aL   (No.  21110.) 
(Supreme  Court  of  Kansas.  Dac.  8,  1917.) 

1.  CaiHnTAi.  Law  «=»239— Chabok  or  Cask 
— DiSMiasAX.. 

While  the  county  attorney  la  not  required 
to  take  part  in  a  preliminary  examination  in  a 
felony  case,  unless  requested  to  do  so  by  the 
magistrate.  If  he  does  appear  he  is  entitled  to 
have  full  «iarge  of  the  prosecution,  and  the  ease 
sboold  be  dismissed  if  he  so  directs. 

2.  PBOaiBITIOK  <9=Be(^  —  BBrCSAI.  TO  Dl0- 
KIS8  Prosecution. 

Where  a  Justice  of  the  peace  sitting  as  nn 
examining  magistrate  refuses  to  dismiae  a  crimi- 
nal Droeecution  on  the  moCitai  <rf  the  county  at- 
torney, the  district  court  by  an  order  in  the  na- 
ture of  a  writ  of  prohibition  may  compel  such 
action. 

8.  Pbobibitiott  «=s>17— Diswiaaai.  or  Caim- 

nAL  PaOSBOITTZON— RELicr. 
Where  a  county  attorney  asks  the  dismissal 
of  a  criminal  case  pending  before  a  justice  of 
the  peace,  and  his  request  is  denied,  no  further 
challenge  of  the  right  of  the  justice  to  proceed 
therein  is  necessnry  to  give  a  basis  for  asking 
relief  by  prohibition. 

4,  Criiunal  Law  <p=»244  —  Jubjsdiction  or 
Ihbtbict  Coubt— Tbahscbipt  or  Justice's 
Docket. 

A  transcript  of  the  docket  of  a  justice  of 
the  oeace,  which  recites  that  after  a  preliminary 
examination  a  defendaiit  was  required  to  give 
bail  for  his  appearance  in  the  district  court  to 
answer  the  charge  against  him,  is  sufficient  (to- 
gether with  the  recognizance  given  by  the  de- 
fendant) to  confer  jurisdictioo  on  the  district 
court,  although  it  omits  a  recital  that  it  was 
found  that  an  offense  had  been  committed  and 
that  there  was  probable  cause  to  believe  tbe  de- 
fendant guilty. 

6.  INJTINOTION  «»106(1)— VXXATIOUfl  OBIUI- 
NAI.  PbOSKCUTIOK. 

Injunction  against  the  maintoiance  of  vexa- 
tiona  and  unwarranted  criminal  prosecutions 
may  be  allowed  against  individuals  even  where 
no  property  rights  are  threatened. 

^peal    from    District    Oonrt;  Labette 

County. 

Action  by  P.  T.  Foley  against  T.  B.  Ham, 
A.  D.  Neale,  and  Johnson  Wade,  as  Justice 
of  the  Peace  of  the  City  of  Chetopa,  Kan.,  to 
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enjoin  further  proeecntlOD  for  a  violation  of 
the  Corrupt  Practices  Act  Judgment  for' 
plaintiff,  and  defendants  appeal.  Affirmed. 

A.  D.  Neale,  of  Chetopa,  for  appellants. 
E.  L.  Burton  and  George  F.  Barton,  both  of 
Parsons,  and  F.  O.  Martin,  of  Obet(^,  for 
appellee 

MASOM,  J.  P.  T.  WiAej  was  arrested  upon 
a  charge  of  paying  peraoDB  to  work  (and  in 
some  instances  to  TOte)  -for  the  electloQ  of 
certain  candidates  for  public  office,  aucb  cm- 
duct  constituting  a  felony  under  the  corrupt 
pracUces  act  (Gen.'  Stat  IdlS.  U  4342,  4843)> 
A  preliminary  ftMinfwfitinn  ma  heU  before  a 
justice  of  tlie  peace,  bx  wtuHu  he  was  re- 
quired to  give  bond  to  awwer  tba  charge. 
In  the  district  court  tiie  county  attorney 
asked  to  be  reUeved  from  filing  an  Informa- 
tion for  the  reason,  amnig  others,  that  there 
was  not  suffidoit  evidence  in  his  possession 
to  warrant  a  prosecution.  The  court  made 
an  order  granting  the  request,  and  the  case 
was  dismissed.  The  complaining  witness 
then  applied  to  other  Justices  of  the  peace 
to  issue  ft  warrant  on  a  complaint  charging 
the  same  ofFenaes.  Two  of  them  refused  to 
do  so,  but  a  third  Issued  a  warrant  and  held 
an  examination,  resulting  in  the  disdiarge  of 
the  defendant  for  want  ot  eridenoe.  A  aim- 
Uar  complaint  was  th«i  filed  with  another 
Justice  ot  the  peace,  Johnson  Wade,  who 
Issued  a  warrant  upon  wUch  Foley  was 
again  arrested.  The  county  attorney  filed  a 
written  motion  asking,  and  undertaking  to 
direct,  tliat  the  case  be  dismissed.  The  Jus- 
tice bt  the  peace  overruled  the  motion. 
Foley  then  b];ought  an  action  In  the  district 
court  against  the  Justice  of  the  peace  (Wade), 
the  complaining  witness,  T.  B.  Ham,  and  his 
attorney,  A.  D.  Neale,  asking  that  further 
proceedings  before  tue  Justice  be  forbidden. 
Issues  were  Joined,  evidence  was  taken,  and 
Judgment  was  rendered  In  accordance  with 
the  prayer  of  the  petition.  The  defendants 
appeal. 

[1]  1.  So  far  as  concerns  the  Justice  of  the 
peace,  the  case  amounts  to  an  application  for 
a  writ  of  prohibition  (or  for  a  Judgment  or 
order  In  the  nature  of  such  a  writ)  forbidding 
further  proceedings  In  the  criminal  case  on 
the  ground  that  the  county  attorney  had  full 
right  to  control  the  matter,  and  bia  direction 
for  a  dismissal  should  have  been  given  ef- 
fect The  first  inquiry  la  as  to  the  extent  of 
the  power  of  the  county  attorney  in  that  re- 
spect It  is  satd  that  the  public  prosecutor, 
except  as  restrained  by  statute,  has  abso- 
lute control  of  criminal  prosecutions,  and 
has  authority  in  virtue  of  his  office  to  enter 
a  nolle  prosequi — a  virtual  dismissal — regard- 
less of  (he  attitude  of  the  court.  32  Cyc. 
713;  2  Bishop's  New  Criminal  Procedure, 
S  1388;  People  v.  District  Court  of  Lake 
County,  23  Colo.  466,  48  Pac.  600.  The  prac- 
tice In  that  respect  however,  is  not  uniform 
in  the  different  Jurisdictions.  Hotes,  85  L. 


R.  A.  701;  4e  r*.  H.  A.  (N.  S.)  1^3.  Our 
statute  recognizes  the  county  attorney's  right 
under  ordinary  drcumstanees  to  refuse  to 
prosecute,  by  providing  that  in  extreme  cases 
the  court  may  compel  him  to  file  an  informa- 
tion. Gen.  Stat  1915,  {  T981  (Code  Or.  Proc 
S  71).  And  his  need  to  exercise  discretion 
in  determining  whether  prosecutions  shall 
be  brought  is  made  the  ground  of  exempt- 
ing him  from  dvll  liability  for  wrongfully 
instituting  them.  Smith  v.  Parman,  101  Kan. 
115,  165  Pac.  663.  He  Is  made  the  represent- 
atlve  of  the  state  in  litigation  "In  the  several 
courts"  of  his  county  to  which  it  Is  a  party. 
Gen.  Stat  191S,  {  2620.  He  Is  required  to 
take  charge  of  a  preliminary  examination  In 
a  felony  case  only  when  requested  to  do  so 
by  the  magistrate.  Gen.  Stat  1915,  §  2624. 
The  statute  contemplates  that  criminal  pros- 
ecutions may  be  instituted,  not  only  without 
his  participation,  but  without  his  knowledge: 
provision  being  made  for  the  protection  of 
the  public  against  costs  in  sudi  cases,  except 
upon  his  statement  that  prior  consultation 
with  him  was  impracticable;  Btat  1916, 
S  47S3. 

Under  statutes  quite  similar  to  ours,  It 
has  been  held  that  a  court  may  by  mandamus 
compel  a  sheriff  to  serve  a  warrant  in  a 
felony  case,  notwithstanding  the  county  at- 
torney had  instructed  him  not  to  do  sa 
Beecher  v.  Anderson,  45  Mich.  543,  8  N.  W. 
639.  This  decision  has  been  cited  In  support 
of  the  doctrine  that  the  county  attorney  does 
not  have  absolute  control  of  a  criminal  case. 
32  Cyc.  714;  23  A.  &  E.  Encyc.  of  Law,  27S. 
It  is  based,  however,  upon  the  condaslon 
that  in  the  statute  making  it  his  duty  to  *'ftp- 
pear  for  the  state  or  county,  and  prosecute 
or  defend  in  all  the  courts  of  the  connl7,  all 
prosecutions,  suits,  applicatlrais,  and  motions 
whether  civil  or  criminal,  in  whidi  the  state 
or  county  may  be  a  party  or  interested,*'  the 
phrase  "the  courts  of  tlie  connty"  Is  Intended 
to  refer  only  to  courts  of  record,  tn  a  situa- 
tion closely  analogous  to  that  presented  in 
the  Hichigan  case,  this  court  held  that  the 
directiCHi  of  the  county  attorn^  was  contnd- 
ling.  A  warrant  cha^ng  a  felony  was 
placed  in  the  hands  of  the  sheriff.  The  ooun- 
ty  attorney  directed  him  to  return  i^  and 
he  did  so.  More  than  two  years  later  the 
defendant  was  arrested  upon  the  same  war^ 
rant  and  dalmed  the  benefit  of  Hie  statute  of 
limltattcHis.  The  question  presented  was 
whether  the  prosecutl<m  was  to  be  regarded 
as  pending  between  the  return  of  the  warrant 
already  referred  to  and  Its  reissuance,  and 
this  was  treated  as  depending  upon  the  power 
of  the  county  attorn^  to  control  it:  nils 
court  held  that  the  bar  of  the  statute  bad 
fallen,  saying: 

"The  county  attorney  Is  the  repraaentative  of 
the  state  In  erimtnal  prosecutions,  and,  subject 
only  to  a  limited  direction  by  the  court,  contofis 
such  actions.  *  •  •  And  when  the  sberlff. 
by  the  direction  of  the  county  attwney,  returns 
a  warrant  which  has  bean  placed  in  lua  hands 
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fbr  wrFiee  to  the  eonrt  ttiat  isnMd  tt,  tlUa  endi 
the  offidal  connection  of  the  aberiff  with  such 
warrant,  renders  the  warrant  functus  officio, 
and  effects  an  abandonment  of  the  prosecution 
b7  the  state."  In  re  Broadbead.  74  Kan.  401, 
40S,  86  Pac  458,  460. 

Notwlthrtajidlpg  tbat  tbe  county  attorney 
iB  not  required  to  attend  a  preliminary  ex- 
amination unless  asked  to  do  ao^  we  Ii<^ 
that  be  may  appear  If  he  sees  fit,  and  when 
be  does  Ms  authority  la  as  comcdete  as 
though  bis  presence  bad  been  requested.  The 
proceeding,  while  somewhat  informal,  la  an 
adversary  one.  It  la  accusatory  or  litigious, 
rather  than  inquisitorial  in  character.  It 
bas  something  of  tb.e  aspect  of  a  voluntary 
investigation  conducted  by  the  magistrate, 
while  exercising  a  function  somewhat  analo 
gons  to  Uiat  ot  a  grand  jury,  to  determine 
whether  or  not  there  is  ground  for  a  prose- 
cutlML  But  xmder  our  practice  it  is  quite 
dUTerent  from  that  It  constitutes  actual 
litigation  between  (q)posing  parties.  Testi- 
mony taken  at  such  a  bearing  may  be  used 
at  the  trial  in  the  district  court,  If  the  at- 
tendance of  tbe  witness  cannot  be  bad  (State 
v.  Chadwell,  94  Kan.  802,  146  Pac.  420; 
8  R.  C  L.  213,  214),  a  course  which,  could 
scarcely  be  justified  If  the  proceeding  were 
not  essentially  judicial — a  trial  between 
opposing  parties  presided  over  by  a  judge. 
The  state  is  tbe  plaintiff,  and  tbe  state's  at- 
torney, rather  than  tbe  complaining  witness 
or  any  other  unofflcial  person.  Is  entitled  to 
qieak  In  its  behalf,  and  decide  upon  the 
course  to  be  pursued  in  Its  interest. 

"Unqnestionably,  a  private  Individual  has  no 
longer  any  right  to  fwosecote  aaotlier  for  crime 
—DO  ricbt  to  control  any  criminal  pnuecution 
whui  once  instituted.  A  criminal  prosecution  Is 
a  state  affair,  and  the  control  of  it  is  in  the 
public  prosecutor.  •  •  •  The  purpose  of  a 
paUic  prowentlon  is  to  prevent  the  oae  of  the 
criodnu  law  to  gratify  Private  malice  or  ac- 
complish personal  giun.  This  purpose  is  full; 
subscTTed  when  the  control  of  the  case  is  with 
the  connlT  attorney."  State  v.  Wikon,  24  Kan. 
188.  192,  36  Am.  Bep.  257. 

"The  law  makes  it  the  duty  of  the  county  at- 
torney to  condoct  criminal  prosecutions  on  be- 
half of  the  state,  and  all  st^  in  the  trial  are 
alike  under  his  superviBion  and  control."  State 
T.  Wella,  54  Kan.Tei.  166,  S7  Pac  IOCS,  lOOT. 

*Vo  one  but  the  eoanty  attorney,  or  the  atbnv 
ney  general  on  proper  oeoariona,  or  persona 
depntued  by  tliem,  may  control  prosecutions 
witbio  a  connty."  State  v.  Snelling,  71  E^. 
499,  506,  80  Pac.  966,  968. 

It  is  true  that  Uiis  interpretation  of  the 
law  places  in  tbe  hands  of  the  county  at- 
torney a  very  large  power,  which  is  suscepti- 
ble of  abuse.  That,  however,  is  a  necessary 
attribute  of  most  governmental  powers.  In 
tbe  case  of  a  public  officer  some  protection 
Is  afforded  by  statutes  making  official  mis< 
conduct  a  crime  (Gen.  Stat.  1915,  S  3588)  and 
a  basis  for  ouster  (Oen.  Stat.  1915,  {  7603; 
Code  Civ.  Proc.  S  686a).  Tbe  other  theory— 
tbat  the  omtrcd  of  a  felony  prosecution  un- 
to it  reaches  the  district  court,  so  far  as 
a  Iplalntifr  aaay  exercise  control,  rests  with 
the  prosecuting  witness,  or  vrlth  any  one  who 
la  under  no  ouieial  retfponsibUlty — would 


Imply  tbat  tbe  county  attorney  might  be 
seriously  embarrassed  in  tbe  attempted  en- 
forcement of  the  criminal  law  by  the  Inter- 
ference of  individnalBr  actuated  by  mistaken 
judgment  or  perverse  purpose.  For  Instance 
a  private  prosecutor,  if  In  charge  of  a  pre- 
liminary examination  upon  a  charge  of  gam- 
bling, might  call  the  ke^r  of  the  gaming 
house  and  permit  him  to  give  such  testimony 
aa  under  the  statute  (Oen  Stat  1915,  8ffl}2) 
would  result  in  bis  own  complete  Immunity. 
Clearly  the  selection  of  witnesses  to  be  used 
in  that  manner  should  rest  with  the  county 
attorney,  and  not  with  Individuals  or  with 
tbe  juatlce  of  tbe  peace.  The  power  effectlvfr- 
ly  to  control  a  prosecution  Involves  tbe  pow- 
er to  deteimine  when  and  before  what  tri- 
bunal it  shall  be  brought  and  maintained, 
and  therefore  whether  It  should  be  discon- 
tinued. We  conclude  that  the  Justice  of  the 
peace  should  have  acted  upon  the  dlrectlott 
of  the  county  attorney  and  dismissed  the 
case. 

Two  federal  cases  mlUtate  somewhat 
against  tbis  conclusion,  but  they  are  based 
up<«  statutes  not  entirely  like  those  of  Kan- 
sas. United  States  v.  Schumann,  2  Abb.  U.  S. 
523,  Fed.  Cas.  N%  16,235 :  United  States  v. 
Scrogglns,  8  Woods,  629,  Fed.  Oa&  No.  16,- 
244. 

[2]  2.  It  is  contended  that,  even  if  the  jus- 
tice of  the  peace  ought  to  have  dismissed  the 
case  upon  the  direction  of  the  county  attorney, 
bis  refusal' to  do  so  was  a  mere  error  for 
which  prohibition  is  not  an  available  remedy. 
It  is  doubtless  true  tbat,  upon  the  filing  of 
the  motion  to  dismiss,  the  Justice  did  not  lose 
Jurisdiction  In  such  sense  as  to  render  ab- 
solutely void  everything  that  he  thereafter 
did  in  the  case.  ProhibiticMi  la  frequently 
spoken  of  aa  properly  Invoked  only  where  it 
is  sought  to  restrain  a  Judicial  officer  from 
an  act  wholly  beyond  his  juriadictlMi.  But 
expressions  Indicating  scMne  modification  of 
this  are  not  uncomnuHL  Thus  It  Is  said 
that: 

"The  writ  will  lie  In  all  cases  either  of  abase 
or  usurpation  of  jurisdiction  bj  an  inferior  tri- 
bunal."  32  Cyc.  604. 

And  tbat: 

"Three  oimtftion*  axe  necessary  to  warrant 
the  granting  of  the  relief:  First,  that  QiB  court, 
officer  or  person  against  whom  it  is  sought  is 
about  to  exerdae  judicial  or  quasi  judicial 
power;  second,  that  the  exercise  of  snch  power 
is  onautborixed  by  law;  tbird,  that  it  will  re- 
sult in  injury  for  which  no  other  adequate  rem- 
edy  exists."  Blgh's  Bxtraordinaiy  Legal  Reme- 
dies, S  764a. 

In  practice  tbe  writ  is  often  used  to  pre* 
vent  an  act  whidi  in  a  strict  technical  sense 
is  wittiin  tbe  Jtui&diction  at  the  officer,  but 
contrary  to  law — one  whi(A  he  has  the  pow- 
er to  perform,  but  not  the  legal  right  Thus 
in  a  recoit  text-book  tt  Is  said : 

"Tbe  doctrine  Is  universally  held  that  a  Judge 
who  has  an  interest  In  the  subject-matter  of  tba 
litKStion  is  disqualified  from  bearing  and  ad- 
ju^ng  the  case,  and,  where  he  attempts  to  do 
so,  prohibition  will  be  granted  to  restrain  him." 
2  Bailey  on  Habeas  Oorpos,  |  86a 
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See,  also,  State  t.  Gay,  65  Waah.  629.  118 

Pac.  880. 

Yet  the  dlsquallfled  Judge  is  not  wholly 
without  juilsdlctloii,  and  if  he  acts  the  re- 
sulting Judgment  Is  not  void,  nor  open  to 
collateral  attack.  Jones  t.  Insurance  Ca,  85 
'Kan.  235, 116  Pac.  484.  Merely  by  way  of  il- 
lustration. It  may  be  m«itioned  that  the  writ 
has  been  successfully  invoked  to  correct  an 
order  requiring  the  production  of  records  at 
an  unreasonable  place  (Equitable  life  Assnr. 
Society  v.  Hardin,  166  Ky.  81,  178  S.  W. 
1166) ;  to  stay  proceedings  before  a  Judge 
who  had  declared  his  Intention  to  rule  In  a 
particular  way  (Culllna  t  WlUiama,  166  Ky. 
67,  160  S.  W.  7S3) ;  to  enforce  the  rule  of  res 
Judicata  (State  t.  Whitney,  66  Fla.  24,  63 
South.  290 ;  State  v.  Williams,  221  Mo.  227, 
120  S.  W.  740) ;  to  restrain  the  hearing  of  a 
will  coutest  because  It  was  brought  too  late 
(State  T.  Superior  Court.  76  Wash.  27,  135 
Pac.  494 ;  McVey  t.  Butcher,  72  W.  Va.  626, 
78  S.  E.  691) ;  to  prevent  the  taking  of  evi- 
dence on  matters  not  pertinent  to  the  issue 
(Miller  7.  Superior  Court,  25  Gal.  App.  607, 
144  Paa  978) ;  to  prevent  the  splitting  of  a 
cause  of  action  (Bullard  v.  l^orpe,  66  Tt 
609,  SO  Ati.  86,  25  ly.  R.  A.  606,  44  Am.  St 
Bep.  867) ;  and  even  to  prevent  separate  ac- 
tions upon  several  notes  of  the  defendant 
(James  v.  Stokes,  77  Va.  225). 

The  district  court,  besides  having  general 
original  jurisdiction  of  all  matters  not  other- 
wise provided  for,  and  Jurisdiction  in  cases 
of  appeal  and  error  from  all  inferior  courts 
and  tribunals,  is  specifically  given  by  the 
statute  "a  general  supervision  and  control  of 
all  such  inferior  courts  and  tribunals,  to  pre- 
vent and  correct  errors  and  abuses."  Cen. 
Stat  1916,  8  2957.  Hie  clause  quoted  can 
hardly  be  regarded  as  referring  only  to  ap- 
pellate Jurisdiction,  because  that  bad  already 
heen  provldeu  for,  and  because  the  phrase 
"to  prevent  •  •  •  errors  and  abuses" 
points  to  a  preventive  and  not  a  corrective 
remedy.  If  it  was  the  duty  Of  the  Justice  of 
the  peace  to  dlamlas  the  criminal  case  upon 
the  motion  of  the  county  attorney  (and  we 
have  determined  that  it  was),  be  acted  be- 
yond his  legal  authority  In  going  ahead  with 
the  bearing,  and  we  think  that  protaibltton 
was  an  ai^roprlate  method  by  which  to  re- 
quire Mm  to  conform  to  the  direction  which 
we  have  decided  the  public  proBecntor  bad  a 
right  to  givew 

It  is  true  the  plaintiff  in  this  case  might 
have  submitted  to  the  preliminary  examina- 
tion and  given  bond,  if  required  to  do  so,  for 
bis  appearance  in  the  district  court,  and 
awaited  bis  discharge  upon  the  refusal  of  the 
county  attorney  to  file  an  Information ;  but 
that  remedy  manifestly  might  have  been  far 
from  adequate. 

[3]  3.  A  suggestion  is  made  that  the  plain- 
tiff had  no  rtght  to  resort  to  prohibition  be- 
cause he  had  not  first  invoked  relief  at  the 
bands  of  the  Justice  of  th«  peace.  When  the 


Justice  had  refosed  to  dismiss  the  prosecu- 
tion at  the  instance  of  the  ctAmty  attorney,  ■ 
similar  request  by  the  accused  would  obvi- 
ously have  been  a  mere  formallt?,  the  futili- 
ty of  which  is  demonstrated  by  the  defense 
made  in  the  district  court  on  the  ground  that 
the  county  attorney  did  not  have  control  of 
the  case.  State  v.  Bright,  224  Mo.  514.  123 
S.  W.  1067,  135  Am.  St  Rq*.  002.  20  Ann. 
Gas.  950,  19  Ann.  Cas.  1210. 

[4]  4.  In  the  first  proceeding  against  Foley 
the  docket  of  the  Justice  did  not  recite  find- 
ings that  an  otTense  had  been  committed  and 
that  there  was  probable  cause  to  believe  him 
guilty — facts  that  the  statute  requires  to  be 
shown  In  order  to  warrant  binding  him  over. 
This  la  referred  to  by  the  defwdants  In  this 
action  as  casting  a  doubt  upon  tbe  Jurisdic- 
tion of  the  district  court  In  that  case.  Tbe 
transcript  showed  that  Foley  was  required  to 
give  bond  for  bis  appearance  in  the  district 
court  for  trial,  and  this,  with  the  giving  of 
the  bond,  was  sufficient  for  Jurisdictional 
purposee.  State  r.  Tennison,  89  Kan.  726. 18 
Pac  948. 

It}  6.  Hie  dedslon  Oiat  the  order  against 
the  JnatlOB  of  peace  was  properly  grant- 
ed renders  of  little  practical  consequence 
the  question  whether  error  ms  committed  in 
rendering  Judgment  against  tbe  Individual 
defendants.  Aa  to  than  the  action  was  one 
of  InJtuudJon.  and  was  maintainable  for  the 
same  reasons  that  Justified  the  prohlUtlon 
against  tbe  officer,  unless  by  reason  of  tbe 
rule  which  has  sometimes  been  announced 
that  injnnetlon  against  tbe  prosecution  of  a 
criminal  action  will  not  lie  ensqpt  tar  the 
protection  of  projierly  vigbtB.  22  Oye.  904; 
14  B.  C.  L.  ^8.  This  role  seems  to  be  found- 
ed on  these  couslderatious:  Hie  accused  has 
usually  a  fairly  adequate  remedy  by  making 
his  defense  lu  the  criminal  action ;  a  court  of 
equity  has  no  jurisdiction  of  criminal  mat- 
ters,  that  subject  being  committed  to  courts 
of  law;  as  a  matter  of  public  policy  the 
courts  ought  not  to  interfere  with  the  repre- 
sentatives of  the  public  seeking  the  enforce- 
ment of  the  law.  In  the  case  of  numerous, 
r^eated,  and  vexatious  prosecutions,  it  is 
evident  that  the  remedy  of  meeting  the  charge 
es  In  the  courts  where  they  are  brought  may 
not  be  entirely  adequate;  where  tbe  same 
court  has  Jurisdiction  of  legal  and  equitable 
matters  distinctions  founded  on  that  differ- 
ence are  of  Uttle  tmp(»tance;  and  with  re- 
spect to  an  injunction  which  runs  not  against 
the  public  prosecutor,  but  against  indlvlduals- 
who  seek  to  direct  the  machinery  of  the 
criminal  law  in  oppoi^tlon  to  his  Judgment, 
the  objection  based  on  a  reluctance  to  em- 
barrass officers  in  dlsdiarglng  their  duty  to 
the  government  does  not  apply.  A  court  of 
equity  would  seem  to  be  as  responsive  to  a 
all  for  tbe  protection  of  personal  rights.  In 
an  appropriate  case,  as  to  one  for  the  protec- 
tion qC  rights  relating  to  property.  In  Bvowd 


Digitized  by  Google 


Km.) 


ALLXS027 


V.'&SRK 


1S7 


T.  NIdMa,  98  Kan.  *787, 145  P«r.  6«1,  L.  R.  A. 
1915D,  827,  it  Is  said: 

"The  remedy  of  injunction  may  be  ^inployed 
to  protect  perBonal  and  property  rights,  al- 
thoofrh  it  may  operate  incidentally  t)o  leatrain 
a  prosecation  nnder  an  tavalid  ordinance."  Syl- 
labus, par.  3. 

The  case  on  its  merits  was  decided  upon 
oral  evidence,  and  any  debatable  Inferences 
of  fact  mnst  be  resolved  In  ftivor  of  the  plain- 
tiff. So  far  as  the  decision  turns  upon  the 
exercise  of  discretion,  the  action  of  the  dis- 
trict court  must  control.  We  conclude  that 
no  error  is  shown  in  any  part  of  the  court's 
order. 

The  Judgment  is  afOrmed.  All  the  Justices 
concur  rinjr. 


ALLISON  V.  HEBN,  Chief  of  PoUce,  et  aL 
(No.  21101.) 

(Sapr^e  Court  of  Kansas.   Dec.  8,  1&17.) 

(Syllabus  hy  the  Court.) 
IXTOXioATiif«  Liquoas  4=9206  —  Sbizube 

AMD  GnSTODT  OF  PbOPBBTT— TaXICAB. 

Under  an  ordinance  requirins  the  search  of 
a  idace  dutrged  to  be  kept  for  the  maintenance 
<^  a  nuisance,  and  directing  the  seizure  and  de- 
struction of  all  property  iwed  for  such  purpose, 
the  driver  of  a  taxicab  was  arrested,  on  the 
char»  of  using  such  vehicle  oa  the  streets  of 
the  aty  of  Hutchinson  for  the  purpose  of  main- 
taining a  nuisance  by  keeping  intoxicating  liq- 
uors therein  for  unlawful  sale.  The  ordinance 
did  not  provide  for  notice  and  hearing  before 
destroying  such  property,  but  the  driver  and  the 
owner  were  nevertheless  notified  that  a  hearing 
would  be  had  before  the  police  judge,  to,  show 
cause  why  the  taxicab  should  not  be  adjudged 
forfeited  and  ordered  destroyed.  Beld  that, 
ttmding  snch  determiDation.  the  vehicle  was 
rightftuly  In  tiie  euitodr  of  the  officers,  and  not 
the  subject  of  re^evin  by  its  owner. 

Appeal  from  District  Court,  Reno  County. 

Bepleviu  by  Bnrrton  Alllnm  against  George 
Hem,  Chief  of  PoUce,  and  otliers.  Jodgmoit 
tor  plalntur,  and  def^dants  app^  Bev«n- 
ed  and  remanded. 

Walter  F.  Jones,  of  Hutchinson,  for  appel- 
lants. W.  H.  Lewis,  of  Hutchinson,  for  ap- 
pelle& 

WEST,  J.  A  city  ordinance  of  Hutdiin- 
sou,  passed  while  it  was  a  city  of  the  sec- 
ond class,  provides  that  all  places  where  In- 
toxicating liquors  are  manufactured,  sold, 
bartered,  or  given  away  In  violation  of  any 
of  the  ^visions  of  such  ordinance  are  de- 
clared to  be  common  nuisances,  and,  upon  the 
Judgment  of  the  court  finding  such  place  to 
be  a  nnlaance  under  the  (ndlnance,  tbe  dty 
nMiTO**fl^  shall  be  directed  to  shut  iv>  and 
abate  such  place— 

"by  taking  possessicm  of  all  such  intoxicating 
liquors  found  therein,  together  with  all  signs, 
screens,  bars,  glasses  and  other  property  used 
in  keeping  and  maintaining  sudi  nuisance ;  and 
snch  personal  iwoperty  so  taken  possession  of 
riiaH  M  forthwith  pubUdy  destn^ed  by  such 
officer.  •  • 


Under  this  wdinanee  13ie  (blTer  of  plain- 
tUCs  taxicab  was  arrested  by  the  police  on  a 
conQ>laint  diargliU;  that: 

"The  public  streets,  avenues,  alleys,  and  ways 
in  the  aty  ol  Hatchlnson,  Reno  county,  Kan., 
is  a  place  where  intoxicating  liquors  are  sold, 
bartered,  or  given  away  by  ^e  defendant  Frank 
Grissom,  and  is  a  place  where  i»eople  resort, 
and  are  permitted  to  resort  by  said  defendant, 
for  the  purpose  of  drinking  intoxicating  liquor 
as  a  beverage,  and  where  intoxicating  liquors 
are  nnlawfu^y  k^t  by  said  Frank  Qrissom  in  a 
F<ord  taxicab  for  unlawful  sale,  gift,  barter,  and 
delivery,  to  the  ccmunon  nnlaance.  *  •  *  ** 
etc. 

Notice  was  served  upon  Grissom  and  the 
plflintlff  that  tbe  taxicab  had  been  seized  as 
property  used  for  the  purpose  of  violating 
the  prohibitory  liquor  law  and  the  mainte- 
nance of  a  common  nuisance  and  they  were 
notified  to  mpear  before  the  pcdlce  Judge  and 
show  cause,  If  any,  wloy  It  should  not 
be  adjudged  forfeited,  and  ordered  destroy- 
ed. The  defendaxit  a^mared  by  bis  attorney 
and  objected  to  a  bearing,  and  the  matter 
was  adjourned,  after  which  the  plaintiff  ap- 
peared before  the  police  Judge  and  requested 
the  return  of  the  taxicab,  and  thai  request- 
ed Its  retiun  of  the  cUef  of  police,  and  tiien 
brought  this  actlwi  In  r^levin,  In  pursu- 
ance of  which  the  velilide  was  delivered  to 
the  sheriff,  no  d^very  bond  being  given. 
The  taxicab  was  by  the  district  court  or- 
dered returned,  and  the  police  officers  ap- 
peal. 

This  one  question  tbey  say  Is  presented: 
"Can  the  appdlee  maintain  an  action  in  re- 
plevin for  the  recovery  of  personal  property  in 
the  custody  of  tbe  law,  held  as  personal  prop< 
erty  used  in  keeping  and  maintaining  a  Uquor 
nuisance?" 

They  argue  that  the  taxicab  was  held  un- 
der a  complaint  pending  a  hearing  upon  the 
question  of  ordering  It  forfeited  and  destroy- 
ed, and  that  the  police  had  the  right  of  pos- 
session pending  such  bearing;  that  It  was 
not  the  province  of  the  district  court  to  de- 
termine whether  or  not  It  was  subject  to 
seizure  under  the  ordinance  or  law ;  that  It 
was  personal  property,  and  the  only  remedy 
the  plaintiff  had  was  to  appear  in  police 
court,  and  If  aggrieved  by  its  decision  to  ap- 
peal therefrom  to  the  district  coiirt 

The  trial  court  took  tbe  view  that  tbe 
place  where  a  nuisance  Is  maintained  should 
be  searched,  but  that,  under  the  ordinance, 
the  police  had  no  right  to  seize  the  place 
itself,  which  In  this  instance  was  the  taxi- 
cab,  nor  to  destroy  it;  that,  as  said  in  State 
V.  Habinowltz,  85  Kan.  841,  118  Pac.  1040.  .SO 
L.  R.  A.  (N.  S.)  187,  they  did  not  even  have 
the  right  to  padlock  It.  It  was  suggested 
that  should  a  team  and  wagon  or  train  of 
cars  be  engaged  In  maintaining  a  nuisance 
they  could  hardly  be  destroyed,  because  they 
would  be  tbe  places  in  which  the  nuisances 
were  maintained,  and  the  police  would  have 
authority  only  to  sehse  liquors,  glasses,  bars, 
and  pump,  etc.,  fbund  in  such  places. 


^saT»  other  oases  see  lamo  tople  ana  UT-NUMBBR  la  all  K«r*Niuntiei«d  Digests  and  Indexes 
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JRie  pUdntlff  niges  tbat  the  ordinance  con- 
tains no  provision  for  notice  and  hearing, 
and  that  therefore  the  relation  of  the  vehi- 
cle cannot  be  justified.  It  is  true  that  no 
such  provision  Is  found  in  the  wdlnance,  but 
the  city  officials  proceeded  to  give  notice  of 
hearing  and  treated  the  matter  as  if  It  were 
proper  so  to  do. 

The  defendants  dte  Earr  v.  Stflhl,  75  Kan. 
3S7,  89  Fac.  669,  wherein  it  was  held  tbat 
the  owner  of  personal  property  which  has 
been  taken  from  htm  by  a  dty  marshal  on  a 
warrant  Issued  in  an  action  begun  under  an 
ordinance  of  the  dty  cannot  maintain  re- 
plevln  for  Its  recorery  emi  though  the  ordi- 
nance be  TOld. 

It  Is  weiU  settled  that  a  dty  has  oidy  sndi 
power  to  enact  ordinances  as  may  be  granted 
by  the  Legislature.  Section  B632  of  the 
General  Statutes  of  1916  empowers  dttoi  of 
all  three  daasea  to  provide  1^  ordinance  for 
the  suppression  ot  ctunmon  nuisances,  with  a 
search  of  premises  where  they  are  main- 
tained— ■ 

"and  the  seizure  and  destruction  of  all  intoxi- 
cating liquMTS,  bottles,  ^BMes,  kegs,  pumps,  bars 
and  other  properly  used  in  mutyVtiufng-  the 

same." 

The  ordinance  in.  question  provides  that: 
"Upon  the  judgment  <tf  the  court  finding  such 
place  to  be  a  nouance  under  this  ordinance,  the 
city  marshal  shall  be  directed  to  shut  np  and 
abate  such  place,  by  taking  possession  thereof, 
and  by  taking  possession  of  all  such  intozlcatijiu; 
liquors  found  therdn,  together  with  all  rigns, 
screens,  bars,  bottles,  glasses  and  other  prop- 
erty used  in  keeping  and  maintaining  such  nui- 
sance ;  and  such  personal  property  so  taken  poe- 
seeaion  of  shall  be  forthwith  publicly  destri^ed 
by  sudi  officer.  •  •  • " 

It  will  be  observed  that  the  statute  men- 
tions all  property  used  In  maintaining  a 
common  nuisance.  Section  5527  provides 
that  upon  filing  a  complaint  charging  that  a 
place  is  kept  as  a  common  nuisance  a  war^ 
rant  shall  issue,  and  the  officer  shall  take 
into  his  custody  all  Intoxicating  liquors, 
bars,  or  other  property  described  In  the  com- 
plaint. Section  5528  provides  for  notice 
after  seizure,  and  section  5529  provides  that 
if  the  officer  shall  find  that  any  of  the  liq- 
nora  or  property  seized  were,  at  the  time 
complaint  was  filed,  used  In  maintaining  a 
common  nuisance,  he  shall  order  it  de- 
stroyed. 

In  State  v.  Bablnowltz,  80  Kan.  841,  118 
Pac.  lOiO,  39  li.  B.  A.  (X.  S.)  187,  It  was  held 
that  Bluing  and  delivering  Intoxicating  llq- 
uora  on  the  streets  of  a  dty  may  constitute 
a  common  nulsanca  State  t.  Dykes,  83  Kan. 
250,  Ul  Paa  178,  was  dted,  wherdn  it  was 
hdd  that  a  part  of  an  alley  oceiipied  a 
barrel  from  whidi  beer  waa  unlawfully  sold 
was  a  place  where  the  nuisance  was  main- 


tained. It  was  also  said  In  the  Bfl^Inowitz 
Case,  86  Kan.  at  page  853,  118  Pac.  IMO,  39 
L.  K.  A.  (N.  S.)  187,  that  if  the  place  of  the 
nuisance  is  public  the  court  must  adtvt 
means  suitable  to  the  place  and  situation, 
and  there  could,  of  course,  be  no  lien  obtain- 
ed on  the  premises,  nor  could  they  be  pad- 
lo<^ed  or  dosed,  removed  or  destroyed.  This 
Is  necessarily  true  of  streets  and  alleys,  and 
yet  a  nuisance  maintained  thereon  may  nev- 
ertheless be  abated.  In  Breweries  Co.  t. 
Kansas  City,  96  Kan.  731, 153  Pac.  S23,  a  Tft- 
hide  moving  from  one  plac»  in  a  dty  to 
another  for  the  sale  of  intoxicating  liquors 
was  held  to  be  a  "place." 

The  complaint  In  this  case  charged  that 
the  public  streets,  avenues,  and  alleys  'Of 
Hutchinson  were  a  place— 
"where  intoxicating  liqnors  are  unlawfully  kept 
by  said  Frank  Grisaom  in  a  Ford  taxicab  for 
unlawful  sale,   •   •  •   and  that  *  in- 

toxicating liquors  are  kept  in  bottles,  cases, 
kegs,  barrels,  tubs,  boxea,  ice  chests,  and  a  Ford 
taxicab  or  automobile,  and  various  and  other 
places  in  and  about  said  public  streets,  •  •  • 
and  tbat  said  place  is  and  has  been  so  unlawful- 
ly kept  and  maintained  *  *  *  and  that  said 
Ford  taxicab  or  antomobUe  was  and  is  used  for 
the  purpose  of  maintaining  said  pobUo  nui- 
sance." 

What  this  cfaai^  amounts  to  la  tbtA  the 
taxicab  was  used  for  the  conveyance  of  liq- 
uors over  the  streets  of  Hutdilnson  for  un- 
lawful salft  That  is  to  say,  that  the  driver 
was,  by  the  use  of  the  taxicab,  making  the 
streets  of  Hutdilnson  a  "place"  where  a  nui- 
sance was  maintained.  There  was  no  at* 
tempt  to  seize  the  streets,  but  there  was  a 
seizure  of  the  taxicab,  and  the  ordinance  ex- 
pressly provides  that  upon  proof  that  it  waa 
used  In  the  maintenance  of  a  nuisance  It 
should  be  destroyed. 

Under  the  law  and  under  the  iwdinanoe  the 
i^oevs  had  a  right  to  seize  it ;  they  had  a 
right  to  hold  it;  they  had  a  rlgbt  to  ascer- 
tain Judicially  whether  it  bad  beoi  so  used 
and,  If  80,  then  they  had  resting  uptm  them 
the  duty  to  destroy  it  Regardless  of  notice 
to  tbe  owner  or  to  the  driver  pending  such 
judicial  ascertainment,  the  v^hide  was  In 
the  custody  of  the  (fflcers,  and  therefore  in 
the  custody  of  the  law,  and  Uierefore  not 
subject  to  replevin. 

With  this  construction  ^ven  the  com- 
plaint, there  seems  to  be  no  difficulty  about 
the  oondusion  to  be  readied.  The  fact  that 
notice  was  given  the  owner  can  In  no  wise 
militate  i^alnst  the  officers,  or  against  their 
r^bt  to  retain  possession  of  the  taxicab  un- 
til it  was  determined  whefber  It  bad  been 
unlawfully  used  as  diarged. 

TbiB  Judgment  is  reversed,  and  the  causa 
remanded  for  further  proceedings  In  accord- 
ance herewith.  All  tbe  Justices  concurring. 
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BBICB-NASH  v.  HUTCHINSON  INTBBUBr 
BAN  BY.  OO.   (No.  21007.) 

(Snprane  Court  of  Kansas.   Pec  8,  19170 

(BvUahiU  bi/  the  Court.) 

1.  Limitation  or  Aonoira  «a»lSO(^  —  Vtmv 

AcnoN. 

A  plaintiff  whose  action  is  disposed  of  otbsr- 
wise  than  on  the  merits  cannot  in  a  new  action 
broui^t  within  a  year  ingraft  causes  that  are 
barred  apon  caoses  pleaded  In  the  first  aatioa 
that  are  not  barred. 

2.  Ldotatioit  or  Aonom  «s»180(Vt-ftnoir- 
Ai.  Ihjvbt  —  Smoqhd  Aomnr— Osouiin  or 
Action. 

Herein  It  Is  held  that  the  caose  <A  action 
stated  in  th«  second  actitm  is  anbstantiallj  the 
aame  as  that  ptoadad  ia  tha  fint 
8.  New  Tbial  «8»78  —  Sfmjui.  FnrDZHos  — 

GONTKABT  TO  EVIDBNCX. 

A  verdict  of  the  jury  must  be.set  aside  where 
sjiecial  findinzs  material  to  its  support  are  de- 
termined by  the  court  to  be  contrary  to  the  evi- 
dence. 

Appeal  from  District  Court,  R«»o  Comiiy. 

Action  by  Bertram  Brlce-Nash  against  the 
HutcAilnson  Interurban  Railway  Company. 
Verdict  for  plaintiff  was  set  aside,  and  a 
new  trial  granted,  and  he  appeals.  AfSrmed. 

Harry  Brloe,  of  Cimarron,  and  E.  L.  Bur- 
ton, of  Parsons,  for  appellanL  C.  M.  Wil- 
Uarns,  of  Hutchinson,  for  appellea 

JOHNSTON,  G.  J.  This  was  an  action  to 
reoorer  damages  for  personal  Injuries  sus- 
tained by  the  plaintiff  while  riding  on  one 
of  defendant's  street  cars.  The  verdict  of 
the  Jax7  in  favor  of  the  plaintiff  was  set 
aside  by  the  court,  and  a  new  trial  granted, 
from  which  order  the  plaintiff  appeals. 

The  accident  occurred  on  Main  street. 
In  Hutchinson,  Kan.,  where  the  defendant 
FPW^nt^*"?  a  double-track  railway.  On  Octo- 
ber 4,  IfiU,  plainUft  was  riding  on  a  street 
car  goiiig  norUi  which  was  about  to  stop  at 
a  crossing,  and  plaintifFs  arm,  protruding 
from  a  window,  was  struck  l^r  a  car  golnc 
aoatb  oa  th»  ottier  tnck.  He  began  an  ac- 
tlm  to  recover  for  the  Injury  on  Febmarr 
10,  1912,  which  was  dlamissed  on  Jumary 
15,  1916.  The  present  action  to  recover 
damages  was  brought  on  October  ^  1916. 

In  the  first  action  jdalntUt  alleged  as 
grounds  of  negligence  the  nearness  of  tbB 
trades;  the  InsnfficieDcy  of  the  Cleamess  be- 
tween the  cars  on  the  tracks;  that  the  win- 
dows were  not  screened,  but  only  protected 
by  bars  five  Incibea  apart;  and  that  a  vio- 
lent Jerk  of  the  car  pushed  his  arm  betwem 
the  bars,  and  it  was  caught  and  crushed 
by  the  passing  car.  In  the  last  petition  the 
negAlgenoe  alleged  was  the  nearness  of  the 
tnujks;  the  Insufficiency  of  the  clearance  be- 
tween the  cars :  the  roughness  of  the  tracks 
at  the  place  of  the  accident;  tbe'vlcdent 
dieicklng  of  tbe  speed  of  the  car,  which 
threw  his  arm  out  of  the  window;  and  that 
tho  bant  across  the  window  were  not  of  suf- 


ficient height  to  keep  the  arms  of  passen- 
gers from  projecting  over  them.  He  aUo 
added  that  the  motorman  on  tbe  souQi- 
bound  car  bad  time  and  opportunity  to  hare 
seen  the  plalntUTa  arm  and  his  peril  before 
his  car  caught  the  plaintiff's  arm. 

On  the  trial  the  following  apodal  findings 
of  fact  were  made: 

"Q.  1.  If  you  find  that  the  defendant  was  neg- 
ligent !n  this  case,  how  and  in  what  manner  was 
defendant  negligent?  A;  Cars  too  dose  together 
and  bars  on  window  not  high  enough. 

"Q.  2.  If  yon  find  that  the  defendant  was  neg- 
ligent, then  what  acts  of  defendant  constituted 
the  negligence  so  fonnd  by  you?  A.  By  not 
properly  maintaininf;  thdr  tradt  and  not  pn^ 
erly  bBrring  their  wmdows, 

"Q.  8.  Did  the  defendant  have  the  windows 
of  the  car  in  which  plaintiff  was  riding  properly 
^Tiarded  by  Iron  bars  across  said  windows?  A. 

"Q.  4.  If  you  answer  the  last  question  in  the 
negative,  then  in  what  respect  were  said  win- 
dows not  properly  guarded?  A.  By  ban  not  be- 
ing high  enoagli.*' 

On  motion  of  the  defendant  the  court  set 
aside  findings  1  and  2  because  they  were 
not  sustained  by  tbe  evidence,  and  then 
granted  a  new  trial  of  the  cause.  In  the 
ruling  the  court  stated  that  the  new  trial 
was  granted  upon  the  gronnd  that  the  jury 
had  based  Its  flndlnga  upon  negligence, 
which  was  not  an  issue  in  the  case,  and  for 
which  the  defendant  could  not  be  held  lia- 
ble under  the  Issues  In  the  present  action. 

[1-S]  The  plaintiff  appeals,  and  InBtsts  that 
the  ground  upon  which  a  new  trial  was 
granted  was  not  tenable.  !^  Insists  that  the 
langua:ge  of  the  court  In  the  ruling  Indicated 
that  the  new  trial  was  granted  on  the  theo- 
ry that  the  verdict  was  based  on  negligent 
acts  not  pleaded  In  the  first  action;  that  the 
new  acts  of  negligence  pleaded  were  barred 
by  the  statute  of  limitations.  However  that 
may  be,  the  verdict  of  the  jury  could  not 
be  allowed  to  stand.  The  court  decided 
that  finding  2  was  contrary  to  the  evidence, 
and  as  findings  8  and  4  involved  tbe  same 
element.  It  necessully  follows  that  these 
findings  are  also  without  sufficient  support 
If  there  waa  no  evidence  to  support  finding 
2,  that  tbe  defendant  did  not  properly  bar 
Its  windows,  there  was  not  sufficient  evi- 
dence to  mxtfpOTt  flndings  8  and  4,  that  Qie 
windows  were  not  properly  guarded  by 
iKHi  bars  across  them,  and  that  the  bars 
were  not  hl^  mough  to  afford  protection. 
These  were  important  findings,  and,  being 
contrary  to  the  evidence,  Oa  court  could 
do  no  other  Hum  to  set  the  verdict  aside. 

Under  the  pleadings  it  can  hardly  be  said 
that  a  new  and  distinct  ground  of  recovery 
was  stated  In  Oe  last  petition.  It  la  true 
that  a  plaintiff  whose  actim  Is  disposed  of 
otherwise  Oian  on  the  merits  cannot  tu  a 
new  action  brought  within  a  year  Ingraft 
causes  that  are  barred  upon  those  plead- 
ed In  ttie  first  aeOott  which  are  not  bar^ 
red.    Tb&  causes  of  action  pleaded  In  the 
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second  case  must  be  substantlaUy  the  same 
as  those  In  the  first  Bere  the  second 
was  substantlaUT  the  same  as  the  first. 
In  both  there  were  aTcrments  of  defects 
In  the  trac^,  insuffldenc^  of  clearance, 
violent  checklQff  and  jerking  of  the  car  by 
which  the  arm  of  the  plaintiff  was  thrngt 
through  a  window  that  was  Insnffldently 
protected.  In  one  case  the  latik  at  protec- 
tion was  gpokea  at  as  the  ahaenoe  of  a 
screen,  and  In  the  otfaw  it  was  said  that 
the  windows  were  not  property  guarded  by 
bars.  The  protecting  at  aere^ilng  of  the 
windows  Irw  bars  may  be  said  to  be 
substantially  the  same  as  screening  them 
with  wire.  The  important  element  In  this 
branch  of  the  case  is  the  protection  of  pas* 
sengers  sitting  near  windows  as  against  in- 
juries from  the  ontsld&  According  to  tb» 
pleadings,  there  were  several  negligent  acta 
and  Mnlsslons  of  the  dtfendant  which  cm- 
trlbuted  to  the  aceUlflnt.  The  closen«8  <tf 
the  cars,  the  tilting  of  them  towards  each 
other  aa  account  at  £he  defects  In  the  tracl^ 
and  the  Ticdoit  phiM»irtng  and  jerking  of  the 
car  which  It  la  alleged  poshed  the  plain- 
tiff's  arm  through  a  window  all  together 
oonttlbated  to  the  result,  and  yet  it  may  be 
inferred  that  the  injury  would  not  have  been 
sustained  if  there  had  been  proper  protec- 
tion at  the  windows.  It  may  be  difficult  for 
plaintiff  to  recover  if  it  is  made  to  appear 
that  he-  TOluntarlly  put  his  arm  through  the 
unprotected  window,  as  defendant  claims, 
but  he  is  contending  that  his  arm  was 
thrust  through  the  window  by  the  negligence 
of  the  defendant  The  trial  court  was  not 
juBtifled  in  treating  the  averments  In  the 
petition  respecting  the  absence  of  protec- 
tion in  the  windows  as  a  dlfFerent  ground 
of  liability  from  that  alleged  in  the  former 
petition,  and  therefore  barred  by  the  statute 
of  limitations;  but  having  found  that  the 
findings  relating  to  the  failure  to  protect 
the  windows  were  not  supported  by  the 
evidence,  the  court  could  not  uphtfld  the  ver- 
dict 

The  judgment  is  affirmed.  All  the  Jua- 
ticea  concurring. 


HAMK/TON-COIiLINSON  HARDWARE  00. 
V.  ABKAN8AS  CITX  OIL  &  GAS  CO.  et  aL 
(MOUNTS,  Interpleader).   (No.  2115&) 
(Supreme  Court  of  Kansas.  Dea  8,  iSll.) 
fSyOahtu  &y  the  Court.) 

1.  Gabnishicbkt  «=3>60— PBOPmrr  Subject— 
Statutb. 

An  oO  and  gm  company  obtained  leases, 
purdiased  a  rigf  tool*,  and  appliances,  and  be- 
gan tbe  drilling  of  a  well  on  the  land  of  a  lea- 
soT.  In  tbe  lease  was  a  clause  that  upon  a  fail- 
ure of  the  leasee  to  drill  or  complete  a  well  in 
a  certain  time  or  make  eertauk  payments  tbe 
lessor  could  dedare  a  forfeiture  after  ten  days' 
notice.  Before  the  well  was  completed  the 
lessee  became  iDSoIvent,  njlowod  its  It^asee  tn 


lapse,  left  its  rig,  tools,  and  appliances  on  tibe 
farm  of  the  lessor,  and  abaodoQcd  the  enter- 
prise.  Persons  who  performed  labor  Cor  the 
company  obtained  juagments  against  it  and 
procured  the  service  of  a  eanmhee  summons 
upon  the  lessor  on  whose  land  the  rig,  to<ds. 
and  appliances  of  tbe  company  were  lefL  In  n 
Controversy  between  cremtors  it  is  heUi  that 
although  toe  lessor  had  not  declared  a  foifei- 
tore  <n  the  lease,  be  is  to  be  r^arded  as  in 
possesion  and  control  of  tbe  property  left  on 
bis  farm,  for  tbe  porpose  of  f  and 
that  he  was  a  proper  garnishee  In  the  actions 
brought  by  the 'laborers. 
2.  OABinsHicxnT  «=s|{0— Iubujtt— Notioc. 

Since  the  lease  bad  been  allowed  to  lapse, 
and  the  lessee  had  abandoned  the  enterprise, 
and  is  not  datming  any  right  under  tbe  lease,  a 
formal  forfeiture  by  tne  lessor  after  giving  no- 
tice was  not  necessary  to  his  Uabultr  a 
garnishes  la  the  actlona  brought  1^  creditors 
of  the  company. 

Appeal  from  District  Court  Cowley 
County. 

Action  the  Hamilton-OoUinaon  Haid- 
ware  Company  against  the  Arkansas  City 
on  &  iOas  Company,  leasee,  and  others,  In 
which  Dan  W.  Brown  was  aigKtinted  a  re- 
ceiver, etc.,  wtth  inter^eader  by  certain  par^ 
ties  claiming  a  lien  on  the  property  by  vir- 
tue of  judgments  in  garnishment  proceed- 
ings against  G.  W.  Ifounts,  lessor.  Pion  a 
judgment  snstahalng  mch  Interpleadwi^ 
claims,  the  plaintiff  and  the  receiver  aiq>eal. 
Affirmed. 

C.  T.  Atkinson,  of  Arkansas  City,  for  ai>- 
pellants.  Faulconer  ^  Wright,  of  Arkansas 
Cl^,«for  appdlee. 

JOHNSTON,  O.  J.  The  principal  question 
involved  in  this  appeal  Is  the  validity  of 
garnishment  proceedings. 

The  Arkansas  City  Oil  &  Gas  Company 
was  organized  In  the  early  part  of  1914,  and 
leases  were  secured  by  it  on  about  2,000 
acres  of  land.  Including  the  farm  of  O.  D. 
Mounts.  From  the  sale  of  stock  about  $2,- 
500  was  realized,  and  Mounts  subscribed 
$500  of  stock  tn  the  corporation  to  be  paid 
for  in  money  and  labor.  The  company 
bought  a  rig  snd  other  appliances,  and  befsan  - 
to  dig  a  well  on  tbe  Mounts  farm.  The 
work  was  continued  until  October,  1914, 
when  the  company  became  insolvent,  allow- 
ed its  leases  to  lapse,  and  abandoned  the  en- 
terprise. The  rig,  tools  and  appliances  were 
left  on  the  Mounts  farm  at  the  unfinished 
well.  A  number  of  persons  who  had  per- 
formed labor  for  the  company  for  which  they 
had  not  been  paid  brought  actions  before  a 
justice  of  tbe  peace  upon  their  claims  and 
recovered  Judgments.  They  served  notices 
of  garnishment  on  Mounts,  on  whose  farm 
the  rig,  tools,  and  appliances  of  the  company 
were  left,  and  be  answered  that  he  had  ac* 
tual  possession  of  the  company's  property, 
and  had  held  it  since  the  company  had  aban- 
doned the  enterprise.  Afterwards  the  Ham- 
ilton-Colllnson  Hardware  Company,  whiiA 
hold  a  rlftlm  apnlnst  the  Arkansas  City  Oil 
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4s  Gaa  Company  for  fSiUJOa  for  mendundlae 
sold  to  It,  brought  this  aotl<m,  and  procored 
the  appointment  of  a  recelTOr  to  take  pbarge 
at  the  company's  property.  The  laborers 
who  bad  prerloosly  obtained  jodgments  In- 
terpleaded in  the  action,  and  claimed  a  lien 
on  the  property  by  Tirtue  of  the  garnish- 
ment proceeding.  The  court  sustained  the 
claim  of  the  Interpleaders,  holding  that  the 
garnishment  was  effectire,  and,  no  super- 
sedeas bond  being  given  on  the  appeal,  the 
property  was  sold,  and  the  proceeds  applied 
to  the  satisfaction  at  the  jndcments  obtained 
the  laborers. 

[1, 2}  The  plaintUt  contends  that,  although 
the  company  had  saspended  operations,  its 
lease  of  the  Mounts  fb.rm  had  not  been  fbr- 
felted,  and  therefore  Its  property  cannot  be 
said  to  be  In  Mounts'  possession  nor  subject 
to  garnishment  in  his  hands.  The  lease  con- 
tained a  proTl^on  that: 

'^poD  failure  of  the  lessee  to  drill  the  well 
or  make  any  of  the  payments  above  provided 
for  delsT  in  completing  a  veil  on  the  date  upon 
which  the  mme  becomes  due,  the  lessw  absll 
have  the  right  to  declare  a  forfeiture  of  the 
lease  If  such  paymeiit  be  not  made  within  10 
days  after  written  notice  to  pay  the  same." 

Ordinarily  where  a  leas©  contains  a  for- 
feltnTe  clause  the  lessee's  right  cannot  be 
terminated  for  a  failure  to  comply  with  Its 
conditions  until  the  lessor  has  declared  a 
forfeiture  after  due  notice  has  been  given. 
Here  the  lessee  Is  not  asserting  any  rights 
under  the  lease.  It  Is  not  complaining  that 
there  was  no  formal  forfeiture,  or  that  no 
notice  of  an  Intention  to  forfeit  was  given, 
and  although  the  officers  of  the  company 
were  witnesses  in  the  case,  there  was  no  In- 
Umatlon  by  them  that  tht  company  claimed 
possession  of  the  prop^ty  In  question.  On 
the  other  hand,  It  had  ceased  ioperationst 
withdrawn  from  the  Momits  term,  abandon- 
ed the  whole  enterprise,  and  allowed  the 
Mounts  lease,  as  well  as  all  ottier  leases,  to 
lapse.  By  the  lapsing  of  the  lease  and  13ie 
abandonment  of  the  orterprtse  the  Inchoate 
rights  of  the  lessee  In  the  Bfonnta  lease  were 
effectually  terminated.  Under  the  rtrcum- 
stances  stated  It  waa  unnecessary  foe  Mounts 
to  give  a  ten  6ay^  notice  and  go  thnmgh  the 
formality  of  declaring  a  forf^ture.  The 
law  does  not  require  the  dolag  of  rain 
things.  The  lessee's  rights  under  a  lease  may 
be  aided  by  abandoiUMnt,  and  as  abaiMlon- 
ment  rests  upon  the  Intention  of  the  icoseo, 
whether  or  not  that  was  its  Intentloa  was 
a  question  of  fact  fbr  the  determination  of 
ttie  court  Bawltngs  v.  Armel,  TO  Kan.  778, 
79  Pac.  688;  Thornton  on  OH  and  Gaa,  H 
137,  140.  The  abandonment  In  flite  Instaaoe 
was  so  open  and  notorious  that  there  could 
be  no  dispute  as  to  the  Intention  of  the  com- 
pany, and  therefore  notices  and  declarations 
oonld  have  served  no  purpose.  The  officers 
tjf  the  company  are  not  now  qneittonlng  In 
any  way  their  reilnqulahment  of  Uielr  rights 
vnder  Oie  leaae  or  the  ahandonmerrt  of  the 


oiterpris^  and  no  one  else  can  repudiate  its 
abandonment  for  the  company.  The  termina- 
tion of  the  rights  of  the  company  left  the 
property  In  the  hands  of  Mounts,  and  the 
officers  are  not  even  now  challwiglng  the 
validity  of  his  possession. 

Some  claim  is  made  that  be  could  not  be 
garnished  because  he  had  not  paid  for  bis 
stock.  The  reasons  on  whldi  this  objection 
Is  grounded  are  not  clearly  stated,  but  it  is 
unnecessary  to  examine  them.  Mounts  was 
to  pay  for  his  stock  with  money  and  labor. 
He  paid  $200  In  cash,  and  contributed  labor 
to  the  enterprise,  and,  although  there  Is  a 
dispute  as  to  the  extent  and  value  of  the 
labor  he  performed,  there  is  an  indorsement 
on  the  stub  of  the  stock  certificate  book, 
written  by  the  secretary:  "Paid,  $200.00  and 
labor."  This  Implies  that  sufficient  labor 
had  been  performed  to  i>ay  the  balance  due 
upon  the  stock,  and  upon  the  testimony  and 
the  general  finding  of  ttie  court  It  must  be 
held  that  payment  bad  been  made. 

The  property  of  the  oil  and  gas  company 
was  subject  to  be  taken  for  its  debts.  That 
property  was  found  In  the  actual  possession 
of  Mounts,  and  It  Is  Immaterial  whether  his 
possession  Is  to  be  regarded,  as  that  of  a 
stranger  or  as  an  agent  of  the  company. 
In  either  event  there  Is  no  reason  why  the 
property  In  his  possession  should  not  be 
garnished  and  appropriated  to  the  payment 
of  Its  debts.  Ballston  Spa  Bank  v.  Marine 
Bank  of  Milwaukee,  Impleaded,  etc.,  18  Wis. 
490;  First  National  Bank  of  Davei^ort  v. 
Davenport  &  St.  Paul  B.  Co.,  46  Iowa,  120 ; 
Everdell  and  Another  v.  Sh.  &  F.  du  L.  B. 
B.  Go.  and  Another,  41  Wis.  395. 

The  statute  under  which  the  proceeding 
was  had  provides,  omong  other  things,  in 
effect,  that  if  a  plaintiff  makes  oath  In  writ- 
ing that  be  has  good  reason  to  believe  thnt 
any  person  or  corporation  has  property  of 
the  defendant  In  his  possession  or  under  his 
control,  he  Is  subject  to  be  garnished.  ■  Gen. 
Stat  1915,  S  7732  (Code  Civ.  Proc.  S  37). 
The  property  belonged  to  the  defendant.  A 
person  had  It  In  his  possession.  It  was  li- 
able for  the  debts  of  the  laborers  who  ob- 
tained the  Judgments,  and  no  good  reason 
is  seen  why  the  property  was  not  reached  by 
the  garnishment  process. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


BABBOB  BUSINESS  BLOCKS  00.  T. 
GREOORY.    (No.  21038.) 

(Supreme  Court  of  Kansas.   Dec.  8,  1017.) 

fSvtlahua  hjf  thg  Court.) 

1.  ArwpAvrrs  €=>18— Seevice  or  OopiEfl  — 
Statutis. 

Under  section  350  of  the  OivU  Code  (Qen. 
St.  1916,  I  7264),  which  authorizes  the  use  of 
affidavits  aa  evidence  under  certain  limitations, 
and  providins  tbat  copies  of  anch  affidavits  most 
be  served  upon  the  adverse  party  or  his  attorney 
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at  least  ten  Aaja  before  t1>e  triaL  aerrice  oC 
copies  ot  affidavits  ia  eufBcieiitlT  made  when  the; 
are  delivered  to  the  adverse  utigant  peraoaaUy 
at  hia  principal  place  of  basiQCsa,  even  althoasn 
that  may  be  outside  the  state. 
2.  ESOBOWS  4is»l2— Vehdob  jwd  PduShabeb 
<©=33d— Title— RE8cifl8iON—OrFM  to  Bi- 

CONVBT.  , 
When  deeds  to  real  estate  are  deposited  in 
escrow  to  be  delivered  to  tlie  grantee  upon  com- 
pletion ot  payment  therefor,  the  title  to  the 
property  does  not  pass  unless, full  payment  is 
made;  and  where  the  grantee  has  a  good  de- 
fense to  an  action  for  the  balance  due  on  the 
purchase  price  baaed  on  the  fraud  and  misrepre- 
sentation of  the  grantor  and  rcadnds  the  con- 
tract of  purchase,  no  formal  offer  to  reconvey 
the  prop«ty  is  required. 

Appeal  from  Plstxict  Court,  Jewell  Gounty. 

Action  the  Harbor  Baelnees  Blocks 
GompasT  against.  Saisabeth  Gregory.  Judg- 
ment for  defendant,  and  plaintUE  appeals. 
Affirmed. 

David  Ritchie  and  G.  A.  Spencer,  both  of 
Sallna,  and  Wl  R.  Mitchell,  of  Mankato,  ft>r 
appellant  D.  M.  McCarthy,  of  Mankato,  I. 
M.  Mahin,  of  Smith  Center,  and  J.  R.  White, 
of  Mankato,  for  appdlee. 

DAWSON,  J.  The  plaintiff,  a  corporation 
doing  business  in  California,  brought  this 
action  against  the  defendant  to  recover  on 
six  promissory  notes  executed  by  her  as 
part  payment  for  certain  town  lots  in  Contra 
Costa  county,  Cal.,  on  the  east  side  of  San 
Francisco  Bay.  The  sale  of  the  lots  to  de- 
fendant was  effected  through  the  fraud  and 
mlsrep^sentation  of  plaintiff's  agents.  It 
woQld  serve  no  purpose  to  give  the  details  of 
the  swindle.  Let  it  suffice  to  say  that  it  was 
of  that  familiar,  high-handed  type  which 
prompted  the  Golden  State  to  enact  Its  blue 
sky  laws  and  Its  more  recent  legislation  for 
the  licensing  and  bonding  of  reputable  real 
estate  agents  and  for  the  suppression  of  all 
others. 

The,  defendant  answered,  setting  up  fraud 
and  misrepresentation,  and  In  a  cross-petition 
demanded  the  return  of  certain  moneys  paid 
by  her  to  plaintiff  on  account  of  these  town 
lot  transactions.    She  prevailed. 

[1]  Plaintiff  appeals,  and  urges  as  error 
the  admission  In  evidence  of  certain  affidavits 
filed  by  defendant  These  affidavits  were 
procured  in  California  by  one  of  defendant's 
attorneys,  who  went  to  that  state  seeking 
evidence  touching  the  swindle  which  had 
been  perpetrated  on  his  client  His  mission 
was  remarkably  successful.  Several  per- 
sons who  knew  the  facts,  even  some  who  had 
helped  to  perpetrate  the  fraud  upon  Mrs. 
Gregory,  made  affidavits.  These  were  for- 
warded to  Jewell  coonty,  Kan.,  to  be  filed  In 
coart  as  provided  by  statute  (Civ.  Code,  | 
860;  Gen.  SUL  1915,  |  7254),  and  upon  be- 
ing apprised  by  a  telegram  from  his  asso- 
ciate counsel  that  the  affidavits  were  on  file, 
the  attorney  who  gathered  the  affidavits 
prompUy  served  copios  of  them  upon  the 


Idalntlff  at  Its  principal  offlee  In  San  Fran- 
dsea  TbB  statute  authorising  tills  sort  of 
evidence  reads  as  follovs: 

"An  affidavit  may  b«  used  to  varify  a  plead- 
ing, prove  the  service  of  a  summooa,  sobpcena* 
notice  or  other  process  in  an  action,  to  obtain  a 
provisional  remedy,  an  examination  of  a  witness, 
a  stay  of  proceedinirs,  or  upon  a  motion,  or  in 
any  other  case  pmnitted  by  law.  Affidavits  may 
also  b«  Dsed  on  the  trial  of  an  action  subject 
to'  the  following  conditions:  The  affidavit  shall 
be  filed  in  the  office  of  the  clerk  of  the  court 
and  a  copy  thereof  served  on  the  adverse  party 
or  his  attorney  of  record  at  least  ten  days  be- 
fore the  day  of  trial.  If  within  five  days  after 
such  service  the  adverse  party  givea  notice  in 
writing  that  he  desires  to  cros8-«camlne  the  wit- 
ness i^ose  affidavit  has  been  filed,  or  that  he 
denies  the  truth  of  the  matter  stated  in  sudi 
affidavit,  sndi  affidavit  lAaU  not  be  admitted  in 
evidence  but  the  testimony  of  the  witness  must 
be  given  orally  or  by  deposition.  If  such  notice 
be  not  given,  the  affidavit  may  be  read  in  evi- 
dence at  the  triaL  The  coort  may  tax  the  costs 
of  the  attendance  or  d<voaiti«i  of  any  witnesa 
against  a  party  who  needlessly  or  unreas(niabl7 
causes  mch  cost"  '  Olv.  Code,  |  850. 

It  Is  contended  that,  since  the  statutes  of 
this  state  have  no  extraterrltmlal  effect,  the 
service  of  copies  of  the  affidavits  on  plaintiff 
personally  in  San  Francisco  was  without  ef- 
fect Counsel  for  plaintiff  frankly  admit 
that  they  can  find  no  decided  case  supporting 
their  view  of  closer  analogy  to  the  one  at 
bar  than  that  of  State  v.  Simmons,  39  Kan, 
262,  18  Pac  17T,  where  It  was  held  that  aa 
attachment  Issued  out  of  a  Kansas  court  did 
not  authorize  a  Kansas  sheriff  to  arrest  de< 
Unquent  witnesses  In  another  state  and  to 
bring  them  Into  the  jurisdiction  of  the  state 
and  district  court  Tbj&t  question  and  the 
one  at  bar  are  widely  different  Service  upon 
an  adverse  party  to  a  lawsuit  of  a  copy  of  an 
affidavit,  motion,  or  the  like,  which  has  been  , 
filed  In  a  pending  case,  is  not  in  any  strict 
sense  a  writ  or  process  of  a  court  If  it  be 
treated  as  a  process  at  aU,  it  is  bnt  a  minor 
and  Informal  one;  it  is  not  an  initial  pro- 
cess such  as  Is  necessary  to  Institute  an  ao< 
tion.  It  will  be  noted  that  in  initial  proh 
cesses  like  the  service  and  return  of  sum- 
mons  the  Code  descends  Into  details,  while 
no  such  particularity  is  specified  In  the  mat- 
ter of  service  of  notices  ot  motions,  the  filing 
of  affidavits,  and  the  lllra.  The  court  holds 
timt  the  statute  authorised  the  service  of  the 
cf^ies  of  the  affidavits  upon  the  adverse  par- 
ty personally  bo  matter  wliete  it  m^bt  z«- 
side, 

It  is  ai^ed  that  cases  may  arise  where 
the  adverse  lit^rant  might  reside  so  far 
away  from  the  court  where  his  cause  was 
pending  tbat  It  would  be  impossible  for  him 
to  give  notice  within  five  days  of  his  desire 
to  cross-examine  the  witnesses  who  made 
the  affidavits.  That  class  of  cases  can  readi- 
ly be  dealt  vrtth  in  the  exercise  of  the  trial 
oonrt's  judicial  discretion  as  th^  arise,  and 
doubtleae  ttie  trial  court  would  continue  the 
case  where  Justice  required  It  so  that  the 
witnesses  could  be  cross-examined.  That  im 
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what  the  court  did  In  the  case  at  bar.  When 
the  sufficiency  of  the  service  of  copies  of  the 
affidavits  upon  the  plaintiff  In  San  Francis- 
co was  challenged,  the  trial  court  continued 
the  cause  so  that  the  depositions  of  the  wit- 
nesses might  be  taken  formally,  and  they 
were  so  taken. 

[2]  Another  error  urged  by  plaintiff  was 
based  upon  the  insufflcleocy  of  defendant's 
tender  of  the  return  of  the  papers,  deeds, 
etc.,  d^oslted  In  escrow  In  San  Franrfsco  to 
effect  a  rescission  of  the  contract.  It  Is  In- 
sisted that  a  reconveyance  of  the  town  lots 
by  defendant  was  necessary.  We  think  not. 
The  deetfs  to  the  property  were  not  delivered 
to  defendant.  They  were  not  to  be  delivered 
to  her  until  she  had  paid  the  promissory 
notes  sued  on  In  this  action.  The  conditions 
of  the  escrow  so  provided.  The  title  did  not 
pass,  and  hence  no  formal  reconveyance  by 
deed  was  required.  Roberts  t.  MuIIenix,  10 
Kan.  22;  Pomeroy  v.  Insurance  Co.,  86  Kan. 
214,  120  Pac.  344,  38  It.  R.  A.  (N.  S.)  142, 
Ann.  Cas.  1913C,  170.  See,  also.  Baker  v. 
Suavely,  84  Kan.  179,  114  Pac.  370;  16  Cyc. 
878;  10  R.  C.  L.  627,  628.  Under  the  circum- 
stances of  this  case,  even  If  there  had  been 
no  conditional  deposit  of  the  deeds  in  es- 
crow, but  a  direct  delivery  to  the  defendant, 
tier  written  notice  to  plaintiff  repudiated  and 
resdndlng  the  contract  for  fraud  and  deceit 
and  offering  "to  do  all  things  necessary  to 
effect  the  return  to  you  of  the  deeds,"  etc., 
"together  with  all  things  of  value  received 
by  me  in  such  transaction,"  was  sufficient 
Thayer  v.  Knote,  09  Kan.  181.  62  Pac.  433; 
KUngniaa  t.  Gilbert,  90  Kan.  645»  554,  135 
Pac.  682. 

The  Judgment  Is  affirmed.  All  the  Jvstlce^ 
concurring. 


WELSBACH  STREET  LIGHTING  00. 
CITY  OF  WICHITA.    (No.  20605.) 

(Sapreme  Court  of  Kansas.   Dee.  .6,  1917.) 

(ByVahua  by  B^torial  Staff.) 

1.  Intxkbst  4»13— I^aultsd  Pazhehi^" 
Tufx. 

A  city's  defaulted  payments  for  the  lighting 
services  performed  by  a  street  lighting  company 
should  only  draw  simple  interest  at  legal  rate 
from  the  dates  when  they  were  severally  due  un- 
der the  contract. 

2.  Damages  «»68— Xittkbut— Tzhb. 

Damages  for  the  breach  of  a  city's  contract 
with  a  street  lighting  company  would  not  begin 
to  bear  interest  until  the  judgment  against  the 
eity  was  rendered. 

Appeal  from  District  Court,  Sedgwick 
Comity. 

On  rehearing.  Rehearing  denied. 
For  former  opinion,  see  101  Kan.  452,  168 
Pat  1000. 

DAWSON,  J.  In  a  petition  for  a  r^earlug 
■ome  minor  matters  are  again  ui^ed  upon 
oar  attentl<m  wblch  were  not  discussed  in 


the  court's  opinion.  101  Kan.  452,  168  Pac. 
1090.  We  note  them  now.  No  legal  signifi- 
cance Is  attached  to  the  letter  of  the  city 
clerk  dated  November  1,  1010,  addressed  to 
plaintiff,  giving  notice  that  the  dty  "will 
discontinue  the  use  oT  street  lights  furnished 
by  your  company  under  contract,  which  ex- 
pired on  the  last  day  of  June,  1910,"  Ptt-. 
As  we  have  seen,  the  contract  did  not  expire 
In  June,  and  If  plaintiff  had  given  counte- 
nance  to  this  letter,  it  would  have  but  Jidde<l 
another  circumstance  to  the  Incidents  dis- 
cussed In  our  former  opinion  upon  which  the 
defendant  relied  to  establish  a  waiver.  The 
same  observation  may  be  made  as  to  the 
telegram  of  January  4,  1911,  sent  to  plaintiff 
by  one  of  the  city  commissioners  threatening 
certain  consequences  if  plaintiff  did  not  re- 
move its  property  within  15  days.  That  tel- 
egram did  not  terminate  the  contract  These 
Incidents  merely  tend  to  show  that  the  city 
was  seeking  some  strategic  means  of  getting 
rid  of  its  contractual  relations  with  plain- 
tiff. It  does  not  fall  within  a  court's  prov- 
ince to  teach  parties  how  they  may  effective- 
ly breach  and  terminate  their  contracts,  but 
some  reference  thereto  will  be  found  In  Con- 
struction Co.  V.  Sedgwick  County,  100  Kan. 
394,  164  Pac  281. 

[1,2]  A  suggestion  Is  made  that  the  trial 
court  wlU  not  know  what  judgment  to  enter, 
Intimating  that  there  Is  some  dispute  as  to 
the  proper  computation  of  Interest.  This 
matter  was  not  raised  in  the  appeal,  but 
It  may  be  helpful  to  say  that  the  defaulted 
payments  for  the  lighting  services  performed 
should  only  draw  simple  Interest  at  the  le- 
gal rate  from  the  dates  when  they  were  sev- 
erally due  under  the  contract  Of  course,  the 
damages  for  the  breach  of  the  contract  do 
not  begin  to  bear  Interest  until  the  Judgment 
is  rendered. 

Rehearing  denied.  All  tbe  Justices  con- 
curring. 

LESLIE  T.  DOCTOR  &  GAMBLE  UFG.  CO. 
(No.  21308.) 

(Supreme  Court  of  Kansas.  Dec.  8,  1017.) 

(SyHabut  by  the  Court.) 

1.  Pabent  and  Child  «=98— ilcnon  fob  Per- 

SOIfAL  IKJUBT— DiBAFFXElCAHCB  OW  8KTTZ.B- 
MBNT. 

Where  a  minor  has  sustained  personal  In- 
juries which  Us  father  and  the  wrongdoer  set- 
tled for  an  madequate  sum,  such  minor  on  at- 
taining his  majority  may  bring  an  action  against 
the  wrongdoer  for  bis  mjnries  notwithstanding 
the  settlement  negotiated  by  his  father. 

2.  Infants  «s»113— Pbbsonai.  Injvbt  —  Ac- 
tion—Effect OF,  Pbevioub  Settuiment. 

An  inadequate  settlement  by  a  father  fur 
bis  minor  sons  injuries  does  not  bar  an  action 
by  ttie  son  on  attaining  his  majority,  although 
the  father  and  the  wrongdoer  had  by  agreement 
filed  an  action  in  a  court  (like  that  of  a 
justice  of  the  peace)  for  the  agreed  sum  and 
judgment  had  been  taken  thereon  against  the 
wrongdoer  without  evidence,  without  judicial 
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eonsideraticHti,  and  with  only  a  perfaDctor;  eo- 
try  of  the  judgment  by  the  city  court  for  the 
agreed  sum. 

3.  Infants  «=»111— Febsonai.  Injubt— 8bt- 
TLBiaNT— Suit  Attes  Hajobitt. 

In  the  drcumBtancee*  narrated  in  patft- 
grapha  1  and  2  of  the  syllabus,  it  was  unneces- 
sary for  the  BOB  to  give  any  coontenance  to 
the  judgment  in  the  city  court  nor  to  appeal 
from  that  judgment;  be  conld  properly  proceed 
by  an  independent  action  in  a  court  having 
general  jurisdiction  both  at  law  and  la  equity 
and  have  the  judgment  of  the  city  court  set 
aside  as  a  pertinent  incident  to  the  securing  of 
adequate  redress  for  his  Injoriea 

4.  Infants    <ts9Ul  —  Pbbsohai.    Injubt  — 
Opknino  J  udombnt— Action — SuFFiciBNcy 

OF  PniTION. 

On  attaining  hia  majority,  the  plaintiff 
brought  an  action  in  the  district  court  in  which 
his  petition,  in  substance,  alleged  that  when 
he  was  17  years  old  he  suBtained  an  injury  to 
his  hand  while  tn  deAndant's  employment  and 
through  the  latter's  negligence;  that  hia  father 
witfaoat  anthori^  aettled  plaiutiiTs  claim  for 
ctemagea  for  $300*  a  grossly  inadequate  sum; 
that  an  attorney  employed  by  defendant  filed 
an  action  against  the  defendant  in  a  city  cour 
for  the  agreed  amount;  that  another  attorney 
employed  i>y  defendant  confessed  judgment  for 
the  agreed  amonnt;  that  there  was  no  trial, 
no  evidence,  no  judicial  consideration  of  the 
facta  nor  of  the  propriety  or  adequacy  of  the 
settlement  AU  the  pertinent  facts  were  plead- 
ed. Beldt  tiwt  a  demurrer  to  auch  a  petition 
was  properly  overruled. 

5.  Appeal  and  Ebbob  4s9818— Suooeotion 
OF  Continuancb  — Pknuing  Appeal— Kf- 

*ECT. 

When  a  litigant  has  determined  to  bring  an 
intermediate  appealable  order  of  the  district 
court  to  the  Supreme  Court  for  review,  he  com- 
mits no  impropriety  and  loses  no  rights  by  sug- 
geating  to  the  district  court  the  advisability 
of  continuing  the  cause  in  the  trial  court  untu 
the  Supreme  Court  has  determined  the  quea- 
tion  presented  by  the  appeal. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Alfred  Leslie  against  the  Proctor 
&  Qamble  Manufacturing  Company.  Demur- 
rer to  putltloD  overruled,  and  defendant  ap- 
peals. Affirmed. 

C.  Angevine,  of  Kansas  City,  for  appellant. 
J.  O.  Emerson  and  D.  J.  Smith,  both  of  Kan- 
sas City,  for  appellee. 

DAWSON,  J.  The  platnUff  brought  this 
action  for  damages  sustained  while  In  de- 
fendant's employment  by  an  injury  to  his 
hand.  The  petition  alleged  that  In  1912, 
when  plaintiff  was  a  minor  about  17  years 
old,  he  was  employed  In  defendant's  packing 
house;  that  while  so  employed  he  slipped 
and  tell  on  a  wet  and  oily  floor,  and  bis  band 
was  caught  and  crushed  In  a  box  nailing  ma- 
chine; that  the  machine  was  defective,  and 
had  no  fend^  or  guard  aho^ut  It ;  and  that  it 
was  practical  to  have  such  a  guard.  It  was 
also  alleged  tiiat  in  1913  the  defendant  made 
an  agreement  with  plaintlfTs  father  whereby 
defendant  was  to  pay  plaintiff  and  his  father 
the  sura  of  $300  In  settlement  of  plalutlCfs 
claim  for  the  Injuries  sustained  by  him,  and 
that  a  judgment  for  that  agreed  sum  should 

CsaTor  otkar 


be  rendered  for  plalntUT  and  against  the  de- 
fendant in  a  city  court  Olke  that  of  a  Justice 
of  the  peace)  in  Kansas  City,  Kan.;  that, 
pursuant  ttiereto,  the  defendant's  attorney 
caused  a  petition  to  be  drawn,  entitled  "Al- 
fred IiCBlie,  a  minor  under  the  age  of  twenty- 
one,  by  and  tbrougb  his  fiither  as  guardian 
and  next  friend,  Wllley  Leslie,  plaintiff,  ver- 
sus The  Proctor  A  Gamble  Manufacturing 
Company,  a  coiporation,  defOidnnt,"  wherein 
It  was  alleged  tbat  the  plaintiff  was  mtltled 
to  recover  ^m  the  defendant  the  sum  of 
$800  for  tbe  injuries  to  the  plalntUf.  The 
defendant  employed  another  attorney  to  sign 
the  said  petition  as  attorney  for  the  i^hlntlfl, 
but  the  said  attorney  was  not  In  fact  attor- 
ney for  the  plaintiff,  but  was  one  of  the  at- 
tomeya  for  the  defendant  The  petitltm  con- 
tinues: 

"That  the  defendant,  by  Its  attorneys, 
*  *  *  caused  the  petition  to  be  filed  in  the 
city  court,  •  •  •  and  caused  a  judgment  to 
be  entered  *  *  *  in  favor  of  the  plaintiff 
Alfred  Leslie  and  against  Litself]  •  *  •  for 
$300.    •    •  • 

"The  aforesaid  judgment  was  entered  solely 
by  agreement  and  consent  of  the  defendant  and 
Willey  Leslie.  No  trial  was  had  before  -the 
court,  and  no  evidence  was  offered  or  presented 
to  the  coart.  No  hearing  or  inquiry  wa«  made 
by  the  court  into  the  merits  of  the  case  or  of 
the  rights  of  the  plaintiff,  and  no  judicial  ex< 
aminaaon  of  the  tacts  was  made  by  the  court 
to  determine  whether  the  settlement  was  rea- 
sonable and  proper.  *  *  *  At  the  time  of 
said  proceeding,  Willey  Leslie  was  not  the  legal 
guardian  of  Alfred  Leslie,  nor  was  he  appointed 
by  the  said  city  court  as  next  friend  of  Alfred 
I^slie,  nor  did  he  qualify  as  next  friend  of  Al- 
fred Ledie  In  the  said  action  in  the  city  court. 

"The  plaintiff  has  been  and  is  greatly  ag- 
grieved and  hindered  by  the  said  settlement 
and  judgment  in  the  dty  court  Said  settlement 
Was  not  fair  to  the  plaintiff,  and  plaintiff  was 
thereby  deprived  of  his  substantial  rights,  and 
has  been  and  will  be  defrauded  out  of  a  largt' 
sum  of  money,  to  wit,  $3,000,  which  be  should 
recover  from  the  defendant  unless  said  settle- 
ment and  Judgment  is  set  aside.  The  said  pro- 
ceeding and  judgment  was  illegal,  null,  and 
void,  and  should  be  vacated  and  held  for  naught. 
As  against  said  judgment  the  plaintiff  has  no 
adequate  remedy  at  law.   •  •  * 

"The  plaintiff  Alfred  Leslie  became  21  years 
of  age  August  21,  1016,  and  he  disaffirmed  the 
aforesaid  settlement  for  $300  within  a  reason- 
able  time  after  he  became  of  age,  by  bringing 
this  suit  on  the  12th  day  of  December,  Ittltt. 

"The  plaintiff  has  not  had  any  power  or  con- 
trol of  any  part  of  the  000  paid  on  said  pre- 
tended settlement,  since  the  plolntiff  arrlveo  at 
the  age  of  majority." 

Defendant's  demurrer  to  ptalntlfTs  petition 
was  overruled,  and  the  correctness  of  this 
ruling  is  the  subject  of  this  review. 

The  appellee  raises  a  preliminary  question, 
that  defendant  cannot  have  this  ruling  deter- 
mined at  this  time  because  its  counsel  filed  a 
motion  in  the  district  court  alleging  that  it 
had  apijealed  to  the  Supreme  Court  on  the 
ruling  on  the  demurrer,  and  that: 

"This  defendant  therefore  respectfully  re- 

S tests  this  court  to  make  an  order  ataylng  fur- 
er  proceedings  in  this  court  until  said  appeal 
ahall  have  been  disposed  of  bf  the  Supreme 
Court." 
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TbB  role  announced  In  U.  P.  By.  Oo.  r. 
Eates,  S7  Kan.  229,  IS  Pae.  VSl,  doea  not  err- 
or the  Incident  at  bar.  The  defendant,  faav- 
Ing  ai^waled,  could  ask  for  nothing  from  the 
district  court  as  a  matter  of  right,  but  there 
was  no  Impropriety  In  suggesting  a  stay,  a 
continnance;  until  the  Supreme  Court  had  de- 
termined the  question  appealed,  nie  practice 
of  askli^  a  continuance  or  suggesting  to  the 
trial  court  Its  propriety  when  an  intenuodl- 
ate  appeal  ia  ^aken  Is  common,  although  It  U 
not  ordinarily  made  with  the  formality  of  a 
written  motion. 

[1-31  Pasring  then  to  the  main  question,  It 
is  defendant's  qontentton  that  the  district 
court  had  no  Jurisdiction  to  entertain  this 
cause  as  an  Independent  action,  and  that  it 
could  <mly  exercise  an  appellate  jurisdiction 
to  affirm,  reverse,  modify,  or  vacate  the  judg- 
ment of  the  city  court.  Defendant  also  in- 
sists on  the  application  of  the  ordinary  rule 
that  a  judgment  can  only  be  vacated  in  the 
court  in  which  it  is  rendered. 

In  this  case,  however,  it  should  be  noted 
that  tbe  petition  contains  allegations  of  ex- 
trinsic fraud  not  involved  in  the  Issues  in  the 
city  court  case,  and  the  Judgment  is  there- 
fore properly  subjected  to  a  direct  attack. 
Moreover,  the  Judgment  in  the  city  court  was 
not  upon  tbe  merits,  but  upon  an  unauthor- 
ized agreement  between  plfllntlff's  father  and 
the  defendant.  There  was  no  Judicial  con- 
sideration of  the  matter  at  all  In  the  city 
court,  not  even  on  the  question  whether  the 
Infiint's  Interests  were  being  protected  by  the 
agreement  to  which  the  city  court  was  asked 
to  give  its  Judicial  sanction.  There  was  In 
fact  no  Judgment  in  any  proper  sense,  but 
merely  a  mummery  of  form  in  a  vain  en- 
deavor to  give  some  colorable  Judicial  ap- 
proval of  the  settlement, 

In  McAdow  T.  Boten,  67  Kan.  136,  72  Pae. 
529,  It  was  held  that  an  independent  suit 
could  be  maintained  to  set  aside  a  sale  of 
property  and.  to  set  aside  an  administrator's 
deed  thereto  which  had  been  procured 
through  extrlndc  fraud. 

In  Flneke  v.  Bundrlck,  72  Kan.  182,  83 
Pac  403,  4  L.  B.  A.  (N.  S.)  820,  where  a  sale 
of  real  estate  had  been  made  by  an  execu- 
tor pursuant  to  an  order  of  the  probate  court 
fraudulently  procured,  a  minor,  whose  in- 
terests had  been  sacrificed  in  such  sale,  was 
permitted  on  attaining  her  majority  to  main- 
tain an  action  to  set  aside  the  sale  and  to  set 
nside  the  executor's  deed.    The  court  said; 

"Since  It  was  not  possible  for  the  plaintiff 
to  obtain  relief  in  the  probate  court,  adminis- 
tration having  been  closed  and  tbe  executor 
finally  discharged,  the  district  court  had  juris- 
diction to  entertain  her  suit.  Gafford,  Guard- 
ian, V.  Dickinson,  Adtn'r,  87  Ken.  287,  15  Prc. 
175:  McAdow  V.  Boten.  67  Ken.  136,  72  Pac. 
S29."  72  Kan.  188,  83  Pac.  406,  4  L.  B.  A. 
(N.  S.)  S20. 

It  Is  not  discernible  now  the  wrongs  of 
plaintUt,  alleged  In  his  petition,  could  have 
been  redressed  in  the  city  court  nor  by  an 
ai>peat  from  that  Judgment.  The  dty  court 
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Judgment.  treaUng  It  as  a  bona  flde  Judg^ 
ment,  was  f6r  the  full  amount  prayed  for  In 
the  petition  prepared  by  an  attorney  furnish- 
ed by  defendant  and  filed  by  blm  under  the 
unauthorized  agreement  made  wttb  plalntUTs 
tether. 

In  Railway  Ca  r.  Lasca,  70  Kan.  811.  99 
I*ac.  616.  an  Indq^radent  action  In  an  In- 
fant's behalf  was  entertained  to  set  aside  a 
Judgment  theretofore  rendered  in  tevor  of 
the  Infant  tor  an  Inadequate  sum  for  person- 
al injuries.  That  action  was  brought  In  the 
same  court— a  court  of  record— In  wbldi  the 
prior  Judgment  had  been  rendered.  This 
court  said  that  "as  a  general  rule  a  Judg- 
ment can  only  be  vacated  in  the  court  In 
which  It  was  rendered."  But  as  we  have 
seef  In  McAdow  t.  Boten  and  Fhacke  v. 
Bundricic,  Bopra,  tbe  Jurisdiction  of  the  dis- 
trict ooort  may  be  Invoked  to  set  aside  Judg- 
ments of  an  Inferior  court  for  fraud  ex- 
trinsic to  the  Issues  without  the  formality  of 
seeking  their  correction  In  the  Inferior  court 
which  rendered  such  Judgment  And  if  this 
may  be  done  with  reference  to  such  Judg- 
ments In  the  probate  court,  it  may  certainly 
be  done  with  reference  to  such  Judgments  of 
a  city  court  whose  status  is  but  that  of  a 
justice  of  the  peace.  In  1  Bla<^  on  Judg- 
ments, I  297,  it  Is  said: 

"The  power  to  vacate  JudgmeutB  is  said  to 
be  incident  to  all  courts  of  record,  and  to  be 
usually  exercised  under  restraints  Imposed  by 
their  own  rules.  It  is  not  commouly  possessed 
by  the  inferior  tribunals — courts  not  of  record 
—such  as  the  courts  of  magistrates  or  Justices 
of  tbe  peace,  thoufh  in  some  of  the  states  It 
may  beJ*' 

[4,  S]  Where  tbe  fraud  complained  of  la 
extrinsic  to  the  laenes,  an  independent  ac- 
tion is  permitted,  and  ordinarily  equitable 
relief  Is  a  necessary  and  pertiumt  feature 
of  such  an  action,  and  It  Is  not  necessary  to 
bring  it  in  the  inferior  court  where  the  first 
judgment  was  rmdered,  especially  if  audi 
court  has  no  equitable  Jurisdiction.  More- 
over, a  fiiere  vacation  of  the  collusive  Judg- 
ment in  the  city  court  was  not  all  the  relief 
tbe  plaintiff  was  entitled  to.  Tested  by  de- 
fendant's demurrer,  he  la  entitled  to  relief 
for  a  sum  ten  times  greater  than  the  dty 
court  could  give. 

It  Is  urged  that  the  plalntUTs  petition  Is 
but  a  collateral  attack  on  the  Judgment  en- 
tered in  tbe  court  We  think  not.  It 
is  a  direct  attack. 

"Proceedings  instituted  for  the  purpose  of  de- 
stroying, impairing,  or  modifying  the  force  or 
effect  of  a  judgment  for  all  cases,  such  as  pro- 
ceedings to  reverse,  vacate,  set  aeide,  declare 
void,  suspend,  modify,  or  perpetually  enjoin  a 
judgment,  are  direct  proceedmgs."  Maatin  v. 
Gray,  19  Kan.  458.  466  (27  Am.  Rep.  149). 

As  against  a  demurrer  the  petition  suf- 
ficiently alleged  the  plaintiff's  grievances,  the 
misconduct  of  defendant  and  of  plaintiffs 
father;  it  shows  that  there  was  In  fact  no 
trial,  no  Judicial  consideration,  no  bona  fide 
Judgment,  but  merely  a  complaisant  and  per- 
functory  acquiescence  by  the  dty  court  In 
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ttae  unauthorized  setUemeut;  It  shows  the 
predicament  of  plaintUT  on  account  of  the 
collusive  proceedings,  and  that  only  the 
strong  arm  of  a  court  of  equity  can  sweep 
the  rubbish  of  the  settlemsit  out  of  his  way 
so  that  his  wrongs  may  be  adequately  re- 
dressed. 

In  all  the  discussion  of  the  facts  of  this 
case.  It  should  not  be  overlooked  that  the 
(.-ourt  only  assumes  the  facts  pleaded  In  the 
l>etltioii  to  be  true  for  the  purpose  of  testing 
the  propriety  of  the  demurrer.  The  proof 
may  wholly  fail.  When  defendant  answers 
and  the  evidence  Is  adduced,  a  radically  dif- 
ferent state  of  affairs  may  be  disclosed. 

Bat  the  facts  as  pleaded  do  disclose  that 
lilalntifT  has  no  other  adequate  ronedy,  and 
ttae  demurrer  to  tala  petition  was  {woperly 
overruled.  All  the  Justices  concnrrlng. 


WALZ  T.  EFXLBB  et  aL   (Na  21135.) 
(Supreme  Goart  of  Kaoms.   Dee..  8,  1917J 

(SyUabua  hy  the  OouH.) 

1.  HOHBSTBAD  ^»9tt  —  OCOUFAHOIf  —  CON- 

TBACT— VALionr. 
A  homestead  r^ht  attadiea  to  land  obtained 
under  a  contract  of  purefaase  where  the  purchas- 
er and  bis  wife  occupy  the  land  as  a  residence, 
and  a  new  contract  modifying  the  contract  of 
purchase  and  adpuiatlDg  for  a  sorreoder  of 
poaaeiaion  in  certun  events,  and  also  a  contract 
of  lease  executed  between  the  purchaser  and  the 
seller,  none  of  which  were  signed  by  the  wife 
and  to  whiefa  she  gave  no  oonsrat,  are  absolutely 
void. 

2.  HoMESTBui  «s»96—&azjB  — Invalid  Con- 

TBACT. 

Although  the  homestead  may  be  sold  for  the 
payment  of  obligations  oontracted  for  its  pur^ 
chase,  the  purchaser  and  his  wife  are  not  pre- 
cluded from  defending  the  homestead  right  as 
against  actions  brougot  by  the  seller  for  rent 
and  forcible  detainer  based  on  the  void  con- 
tracts above  mentioned. 

Api>eal  from  District  Court,  Trego  County. 

Action  by  J.  F.  Walz  against  Peter  Keller 
aud  others,  consolidated  with  an  appeal  by 
defendants  from  a  Judgment  for  plaintiff  in  a 
justice  court  in  a  forcible  detainer  action. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Afflrmed. 

B.  A.  Bea  and  S.  a  Flood,  both  of  Hays, 
and  Ira  B.  Lloyd,  of  Ellsworth,  for  appellant 
Herman  Long,  of  Wakeeney,  and  A.  O.  Gllke- 
BOtt,  of  Hays,  for  appellees. 

JOHNSTON,  C.  J.  J.  F.  Walz  brought  an 
action  against  Peter  Keller  to  recover  rent 
due  upon  a  farm  lease.  Keller's  wife  and 
two  mortgagees  of  the  crop  were  also  made 
defendants.  Walz  also  secured  a  judgment 
In  the  justice  of  the  peace  court  In  a  forci- 
ble detainer  action  for  possession  of  the 
farm.  The  latter  action  belug  appealed  to 
the  district  court,  the  two  actions  were  there 
consolidated  and  dried  aa  one.  Plaintiff  ap- 


peals from  tlie  Jadgment  In  defendant's  fa- 
vor. 

In  190S  defendant  had  entered  into  a  con- 
tract with  Mary  L.  Burpee  by  the  terms  of 
whidi  she  agreed  to  sell  the  land  in  question, 
situated  In  Trego  county,  to  him  for  (2,700. 
He  occupied  it  until  January  24,  1911,  when 
he  was  In  default  to  the  extent  of  about 
$900,  having  paid  ?700  on  the  purchase  price. 
He  and  his  brothers  then  entered  into  a  con- 
tract with  plaintiff  by  which  t^ie  latter  was 
to  sell  them  certain  land  in  Gove  county  for 
$30,000,  and,  as  part  of  the  consideration 
therefor,  defendant  (his  wife  Joining  with 
him)  assigned  to  plaintllC  bis  Interest  in  the 
Burpee  contract. 

On  April  1,  1914,  defendant  and  his  broth- 
ers b^ng  in  default  about  $4,500  on  the 
Gove  county  land,  plaintiff  and  defendant 
th»  adjusted  matters  between  them  by  re- 
leasing each  other  from  all  liability  on  the 
Gove  county  contract  and  entering  Into 
another  contract  in  which  defendant  agreed 
to  purchase  the  Trego  county  land  from  the 
plaintiff  for  $2,266,  payable  In  seven  annual 
Installments  of  $325  each,  commendng  Octo- 
ber 1,  1914,  with  interest  at  6  per  cent. 
Strict  compliance  with  the  terms  as  to  the 
times  of  making  pi^mrats  was  made  a  condi- 
tion of  ttae  agreement  Tbe  defendant  and 
his  and  dilldren  have  occupied  ttae  land 
as  a  taomestead  since  May.  1914.  On  Octobw 
1»  lftl4,  defendant  tailed  to  make  tbe  pay- 
ment then  due,  and  notice  to  quit  ttae  prem- 
ises was  served  apca  talm  Iqr  plaintiff.  De- 
fendant asked  for  further  time,  and  on  Oc- 
tober  2, 1014,  tlwy  entered  Into  another  wrlb- 
ten  agreemoit  under  wlili^  the  contract  of 
porcbase  made  April  1,  1914,  waa  sorrender^ 
ed  to  plaintiff,  and  it  was  provided  tliat  it 
might  be  redeemed  on  ttae  following  condi- 
tions: 

"If  the  second  party  shall  on  Oct(^r  1,  1914, 
or  on  October  1,  1915,  make  payment  in  full  to 
the  said  party  of  the  first  part  of  aU  principal 
payments  dne  at  the  time  of  such  payment  on' 
contract  for  sale  above  mentioned  dated  April 
1, 1914,  then  ^e  said  first  party  agrees  to  renew 
the  said  contract  of  sale  or  execute  a  new  one 
under  like  terms  and  conditions." 

It  was  further  provided  tbat  the  defendant 
staould  pay,  not  later  than  October  SO,  1914, 
ttie  sum  of  $07.96  as  Interest  due  under  the 
contract  of  purchase,  and  that  a  failure  to 
make  6u<di  payment  In  time  should  render 
the  new  contract  null  and  void.  At  the  time 
this  agreement  was  made  the  lease  on  the 
land  was  executed.  The  Interest  payment  of 
$67.95  was  not  made  by  defendant,  and  on 
Xovember  3,  1914,  plaintiff  sent  defendant  a 
letter  chiding  him  for  falling  to  pay  the  in- 
terest and  declaring  that  be  coosidered  the 
contract  of  October  2d  as  well  as  the  con- 
tract of  purchase  mentioned  therein  to  be 
void.  The  action  for  rent  was  commenced 
August  13,  1915,  and  the  forcible  detainer 
action  was  begun  on  September  7,  1916.  No 
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payments  were  mad^  by  defmdaat  on  the 
contracts,  nor  were  any  taxes  paid  except  the 
last  half  iKf  those  of  IMS;  bnt  on  Septemoer 
27,  191S>  be  tendered  to  platntiff  $876.42  as 
the  amoTRit  due  October  1, 1915,  <m  the  con- 
tract of  pnrdiase,  together  with  taxes  paid 
by  plaintiff.  The  d^endnnts  la  their  an- 
swers  admitted  the  execution  of  the  lease 
and  tlie  nonpeym«t  of  rent,  but  relied  on 
tile  contract  of  purchase,  stating  that  ttie 
land  was  acquired  for  a  homestead,  and  that 
the  defendant's  wife  had  never  consented  to 
the  snraender  af  the  contract  nor  to  the  ex- 
ecution the  lease,  nor  conv^ed  away  her 
Interest  in  the  land. 

The  court  ruled  that,  wboi  Peter  Keller 
and  his  family  took  possession  ot  the  land 
under  the  contract  of  April  1,  1914,  It  be- 
came a  homestead,  and  that,  as  his  wife  was 
not  a  party  to  the  subsequent  negotiatltmB, 
and  had  never  consented  to  any  modlfleatitm 
of  the  original  contract  or  to  a  8urr«id«:  ot 
her  homestead  rights,  the  lease  was  a  unlU- 
ty,  and  the  i»iglnal  contract  was  still  in 
force.  The  notices  were  hdd  to  be  Insnfll- 
dent,  one  because  it  was  premature,  and  the 
other  because  of  indefinlteness.  The  court 
further  held  that  the  second  eontraet  was  a 
recognition  that  the  first  was  still  in  force, 
and  that  by  the  second  plaintiff  had  waived 
the  provisions  of  the  first  as  to  the  times  of 
payment  ot  principal  and  Int^rrat,  and  also 
that  it  opwated  to  extend  the  times  fbr  some 
of  the  payments. 

[1]  It  is  contOQded  by  plaintiff -that  tbere 
Is  inconsistency  In  tbe  rnllng  that  the  con- 
tract of  October  2d  is  valid  enough  to  extend 
the  times  of  payment  of  principal  and  Inter- 
est provided  for  In  the  first  contract,  but 
invalid  as  to  the  cancellation  of  the  first 
contract  and  as  to  that  provision  of  the  sec- 
ond which  makes  nonpayment  of  Interest  at 
the  new  times  fixed  a  ground  of  forfeiture. 
The  second  contract  is  wliolly  void  as  against 
the  homestead  interest,  ns  Is  also  the  con- 
tract of  lease.  A  homestead  right  attaches  to 
nil  equitable  interest  as  well  as  to  a  fee-sim- 
ple Utle.  It  has  been  held  that  a  leasehold 
Interest,  whether  it  be  for  99  years  or  for  1 
year,  will  support  a  homestead  claim.  Ho- 
gan  V.  Manners,  23  Ean.  551,  33  Am.  Rep. 
390.  In  Afoore  v.  Reaves,  15  Kan.  150,  It  was 
held  that  a  contract  of  purchase  such  as  the 
one  in  question  was  sutfident  to  uphold  the 
homestead  right,  and  that  when  the  land  Is 
actually  occupied  by  the  family  the  husband 
cannot  transfer  his  Interest  even  conditional- 
ly without  the  consent  of  his  wife.  In  anoth- 
er case,  where  a  son  acquired  an  equitable 
Interest  In  laud  owned  by  his  father  through 
the  care  and  support  of  the  father,  and  with 
his  wife  and  children  occupied  It  as  a  home- 
stead, the  son  was  l&duced  to  sign  a  lease 
under  which  he  was  to  use  the  land  until  a 
fixed  time  when  he  was  to  give  it  up  and 
yield  possessiffii  of  Ihe  same  to  the  father. 


The  court  held  that  the  lease  was  void  as  a 
transfer  or  release  of  the  interest  of  the 
son  for  the  reastm  that  tile  homortead  right 
bad  attadied  and  that  the  wife  had  not  sign- 
ed the  lease  nor  gtven  her  consent  to  its 
execution.  Holland  t.  H<dland,  89  Kan.  7S0, 
132  Fac  989.  For  the  same  reason  the  con- 
tract of  surrender  as  as  the  lease  ex- 
ecuted by  Keller  m  October  2d  must  be  held 
to  be  v<dd.  Tim  taomrateod  rlg^t  was  in  no 
way  affected  1^  the  iM^>tlatl(ma  and  agree- 
ments between  the  purchsser  and  seller  to 
which  the  pur<ihaaer's  wife  gave  no  consent 
The  trial  court  rightly  fonnd  that  the  first 
contract  stUl  subsists,  and  that  the  deCHid- 
ants  were  not  released  from  its  obligations 
and  liabiUtles. 

[2]  By  that  cratract  the  rights  of  the  par- 
ties must  be  measured,  and  the  homestead 
li&it  Is,  of  course,  hdld  subject  to  its  tenns 
and  conditions.  Alttura^  the  pn^ierty  Is  a 
homestead,  the  pnnAaser  and  his  wife  can- 
not keep  the  land  and  also  the  money  wbkh 
he  agreed  to  pay  for  It, 'If  tbe  seller  diooses 
to  enforce  the  obligations  executed  under  the 
contract  of  purchase.  The  statute  provides 
that: 

"  *  *  *  No  property  shall  be  exempt  irom 
sale  for  taxes,  or  for  the  payment  of  obllgatloDS 
contracted  for  the  purchase  of  said  premises,  or 
for  the  erection  of  improvimiento  thereon,"  etc. 
Gen.  Stat.  IfitlS.  i  4^. 

Plaintiff  contends  that  the  homestead  right 
cannot  be  set  up  as  against  the  seller  in  tills 
proceeding,  since  the  purdiaser  is  In  defsult 
for  the  purchase  money.  The  nemptlon  may 
be  claimed  In  any  innceedlng  except  Arom  a 
sale  for  taxes,  tor  obligations  for  purchase 
money,  or  for  the  erection  of  improvemmts. 
The  actions  brought  by  plaintiff,  as  we  have 
seen,  were  not  for  the  recovery  of  purduse 
mon^  nor  to  obtain  a  judgment  ft>r  the  sale 
of  the  premises;  but  they  were  baaed  on 
agreements  that  are  absolutely  void. 

The  defendants  had  a  right  to  assert  the 
claim  of  a  homestead  interest,  and  the  judg- 
ment upholding  that  claim  is  affirmed.  All 
the  Justices  concurring. 


WALMSLEY  t.  RURAL  TELEPHONE 
A8S*N  OF  DELPHOS.   (No.  21166.) 

(Supreme  Court  of  Kansas.     Dec.  8,  1917.) 

fSyUabut  ly  the  Court.) 

1.  Telbobaphs  Airo  Tbi:j:phonkb  ^s»15(S)  — 
Maintbnanck  of  Wibes— Negligence. 

Negligence  in  the  maintenance  of  a  telpnhoDe 
wire  across  a  public  highway  is  sufficiently  es- 
tablished when  it  is  shown  that  the  wire  hung  so 
low  as  to  interfere  with  a  customary  use  of  the 
highway. 

2.  Neguqenoe  «=»B9— "FaoxiUATB  Cause." 

"Negligence,  to  be  the  proximate  cause  of  an 
Injury,  must  be  such  that  a  person  of  ordinary 
caution  and  pmdence  would  have  foreseen  that 
some  injury  would  likely  result  therefrom,  not 
that  the  specific  Injury  would  result."  Railway 
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Co.  T.  Purf,  67  Kan.  616,  tgi.  pu.  2,  73  Pm. 
106. 

Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proximate 
Oense.]  * 

S.  TELSaBAPHS  ARD  TELEPHONES  ^»20(5)  — 
ACTIOIV  FOR  PERSONAI.  InJUBT  —  NOTICE  OF 

Defbctt— Burden  of  Proof. 
When  a  plaintiff  has  pi-ored  that  he  suBtaior 
ed  injuries  tnrongh  the  dangerous  situation  of  a 
telephone  wire  hanging  across  a  public  highway, 
the  harden  passes  to  the  deffndsnt  to  show  that 
the  dangerous  aituation  of  the  wire  was  not  due 
to  the  act  of  the  defendant,  and  had  not  existed 
for  such  length  of  time  as  to  charge  the  defend- 
ant telephone  company  with  notice  of  its  defec- 
tive condition. 

4.  Telegrafrs  and  Telephones  «=9l5(5), 
20(8)  —  Evidence  —  Contbibittohy  Neoli- 
oence— Instruction. 
The  pleadings,  the  evidence,  the  instructions 
given  and  refused,  and  the  judgment,  in  an  ac- 
tion to  recover  damages  for  personal  injuries 
Bostained  through  the  negligent  maintenance  of 
a  telephone  wire  across  a  public  highway,  ex- 
amined,  and   no   prejudicial   error  discerned 
therein. 

Appeal    tnm    District    Court,  Ottawa 

Action  by  James  M.  WalmsSey  aEalnst  the 
Baral  Telepbone  Assodatlm  of  DelphM. 
Judgment  for  i^lntlfF,  and  defendant  ap- 
peals. Aflarmed. 

Thomas  h.  Bond,  of  Sallna,  for  appellant. 
B,  G.  Sweet,  of  Minneapolis,  for  appellee. 

DAWSON,  J.  This  is  an  appeal  from  a 
Judgment  awarding  damages  to  plaintiff  for 
injuries  sustained  through  the  alleged  negli- 
gence of  defendant  Id  the  maintenance  of  its 
telephone  wire  across  a  public  road. 

The  plaintiff  was  riding  on  a  low  iron 
truck  wag<m  and  hay  rack,  with  a  large 
steel  grain  bin  loaded  thereon.  Re  carried 
a  loaded  rifle,  and  was  standing  on  the  right 
front  end  of  the  hay  racic  Plaintiff's  serv- 
ant was  driving  the  team  of  horses  at  a 
walking  pace.  The  telephone  wire  across  the 
blghwajy  hung  so  low  that  it  caught  the 
grain  bin,  and  caused  the  wagon  to  upset, 
and  the  plaintiff  was  thrown  to  the  ground. 
The  bin  struck  the  rifle,  and  It  was  discharg- 
ed; the  bullet  entered  plalntUTa  chest,  and 
he  was  severely  wounded.  Defendant's  an- 
swer was  a  general  denial,  and  contained 
fin  allegation  that  the  telephone  wire  was 
properly  maintained  so  as  not  to  Incommofle 
the  public  in  the  ordinary  and  reasonable 
use  of  the  highway.  Defendant's  answer  al- 
so  contained  a  plea  of  contributory  negli- 
gence. The  Jury's  general  verdict  was  for 
?3,000,  and  a  remittitur  of  $1,000  was  conced- 
ed by  plaintiif.  Two  siJeclal  questions  sub- 
mitted by  the  court  were  an&wered: 

"(1)  Q.  At  tlie  time  of  the  Injury  complained 
of,  was  the  plaintiff  exercising  ordinary  cace  for 
his  own  safety?   A.  Yes. 

"(2)  Q.  At  the  time  of  the  injury  complained 
of,  did  the  telephone  wire  interfere  with  the  use 
of  the  highway  for  ordinary  purposes  of  travel? 
A.  Yes." 


[1]  The  plaintiffs  evidence  tended  to  proye 
all  the  allegations  of  hU  petition.  The  facts 
were  simple.  The  level  of  the  hayrack  was 
about  3  feet  above  the  ground.  The  height 
of  the  bin  was  about  8  feet  at  the  eaves 
where  the  telephone  wire  caught  the  bin. 
Therefore  the  wire  hung  down  or  sagged  to 
about  11  feet  from  the  ground.  It  was  shown 
that  the  hauling  of  threshing  machines  and 
loads  of  hay  Is  a  common  use  of  public  roads, 
and  sudi  machines  and  loedv  with  their 
drivers  riding  thereon  readi  to  a  height 
of  11  feet  or  more.  It  was  also  shown  that 
the  hauling  of  steel  grain  bins  on  the  high- 
way Is  common.  The  stringing  of  telephone 
wires  across  highways  at  the  low  hel^t  of 
11  feet  is  i»rlina  fade  negligence.  87 
1045.  1646. 

[3]  It  Is  contended  by  defendant  that  there 
wasatotalfailnreof  proof  that  the  telephone 
company  knew  that  Its  wire  was  hanging 
so  low  as  to  endanger  the  use  of  the  high- 
way, and  a  total  failure  of  proof  that  It  so 
bung  for«such  a  length  of  time  that  the  com- 
pany should  have  known  of  Its  negligent 
condition.  The  proof  did  fall  In  tliat  re&pect. 
Will  that  exempt  the  defendant  from  lia- 
bility? If  sorf  it  will  seldon  avail  one  Injur- 
ed on  a  public  hl^way  through  the  negli- 
gent hanging  of  wires  to  seek  a  recovery  for 
damages,  for  unless  the  injured  person  was 
acquainted  In  the  nelghb<»-hood  It  would  be 
Impossible  for  him  to  find  witnesses  to  show 
that  the  negligent  or  dangerous  banging  of 
the  wirea  bad  existed  for  some  length  of 
time.  If  Ids  mishap  occurred  on  a  lonely 
and  unfrequented  highway,  there  would  be 
no  witnesses  to  prove  the  condition  or  negli- 
gent height  of  the  wires  prior  to  his  accident 
On  the  odier  hand.  It  1&-  always  the  duty  €t 
a  telephone  company  to  maintain  Its  wlretf 
at  a  saft  hMght,  and  it  Is  the  duty  of  the 
company  to  make  r^Mdrs  pronq>tly  if 
tbroog^  wear  and  tear,  cr  storm  or  vandal- 
ism, the  wires  come  down  to  a  dangerousler- 
el.  In  other  words,  a  telephone  company  must 
look  atter  Its  property.  If  this  company  did 
look  after  its  property  at  reasonable  inter- 
vals, it  knew  whoi  Its  wires  were  last  seen 
in  a  safe  situation,  and  could  have  readily 
shown  the  facts.  Then,  of  course,  if  it  had 
proved  that  shortly  before  the  plalntilTs 
accident,  the  wires  were  hanging  safety  and 
properly,  it  would  not  ordinarily  be  liable 
for  an  injury  growing  out  of  a.  sudden  dls- 
r^wlr  of  its  wires-  which  It  did  not  know  of 
and  conld  not  reasonably  have  known  of  in 
time  to  repair  before  the  plaintiff  was  injur- 
ed. The  court  holds,  therefore,  that  when  the 
plaintiff  proved  the  negligent  condition  of 
the  wire,  and  that  It  cause<l  his  injury,  his 
prima  facie  case  was  established,  and  the 
burden  of  proof  then  passed  to  the  defendant 
to  show  that  the  negligent  condition  had  not 
existed  a  sufilcleut  length  of  time  for  the 
(wmpany  to  learn  of  Its  defective  condition. 
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or  to  duiTS*  It  with  noMce  tbereof.  Tbls 
Impoaed  no  oiiTeaMniBble  burden  mi  defend- 
ant It  It  sfmpljr  an  incident  among  the 
many  naponstbUIties  attadiing  to  those  piiv- 
lleged  persons  and  corporattoner  who  obtain 
SMtA  a»3ov  Bpeelal  rights  of  occnpancy  in  the 
pobUe  highway. 

mat  the  platetlfl  establishes  his  prima 
fade  case  when  he  shows  the  dangerous' 
idtuatlon  and  condition  of  defendant's  prop- 
er^ whldi  caused  Ida  Injurlee  is  supported 
by  the  vbOoKtibif  and  reasming  of  the  UA- 
lowing  analo^nia  cases:  O'Connor  v.  Men- 
nie,  160  OaL  217.  146  Pac.  674;  Ohenall  v. 
Palmer  Brick  Oik.  117  Ga.  108,  48  S.  B.  443 ; 
Armour  OolkDwafca,  202  HI.  144,  60  N.  S. 
10S7;  American  Exp.  Oo.  t.  fTerry,  126  Hd. 
254,  94  Atl.  1026,  Ann.  Gas.  10170.  600; 
nomas  T.  Western  Unlim  l^legraph  Ga,  100 
Mass.  166;  87  Cye.  1U4,  164D.  See,  also, 
Weaver  t.  Dawsm  County  Mut  Telephone 
Col,  82  Neb.  606,  118  X.  W.  6B0.  22  U  R.  A. 
(N.  8.)  1180:  That  the  burden  then  shifts  to 
the  defendant  to  show  that  the  dangerous 
situation  had  not  existed  so  Iwig  as  to  charge 
the  defendant  with  notice  of  it  Is  supported 
by  the  reasoning  of  the  following  cases: 
The  Joseph  B.  Thomas  (l>.  C.)  81  Fed.  578 ; 
Cfndnnatl,  etc..  By.  Oo.  v.  South  Fork  Coal 
Co.,  139  Fed.  528,  71  C.  C.  A.  316,  1  L.  R.  A. 
(N,  S.)  533;  Jacks  v.  Reeves,  78  Ark.  426, 
95  S.  W.  781 ;  LIgoii's  Adm'r  v.  Eh-ansvllle 
R.  Co.,  165  Ky.  202,  176  S.  W.  968;  TalRe 
Mahogany  Co.  v.  Hoekett.  555  Tnd.  App.  303, 
103  N.  E.  815;  GIbler  v.  Itnllroad,  148  Mo. 


App.  475,  128  S.  W.  791;  Mny  v.  Railroad  iifi  aTttlelpgTt^nr  r{K!OVery_canoot  be.J(iad. 
Co.,  75  W.  Va.  797,  84  S.  E.  893  ;  37  Cj-c.<  That  Htmlti  (luuiUKU,  (M>IU«  lUJSry.  would  prob- 


lft44,  1645. 

r*]  A  curious  contentloD  was  made  In  the 
oral  argument,  and  sHshtly  mentlonejfl  In  the 
brief,  that  the  plalntlEf  could  not  recover 
because  he  did  not  have  a  hunter's  license  at 
the  time  he  was  injured.  Plaintiff  admitted 
that  he  had  no  license,  and  that  shortly  be- 
fore the  accident  he  had  jumped  off  the 
wagon  to  get  a  shot  at  a  rabbit,  and  that 
he  planned  to  dioot  some  wolves  In  a  field 
towards  whi<±  he  was  going.  Ther^  Is  no 
merit  in  this  contention.  The  want  of  a 
hunter's  license  and  the  breach  of  the  hun- 
ter's license  law  did  not  contribute  in  the 
slightest  degree  to  plalntltTs  injuries.  Clark 
T.  Powder  Co.,  94  Kan.  268.  279, 146  Paa  320 
li.  B.  A.  191^.  479.  Ann  Cas.  1917B,  840; 
<^lotnUE  T.  Mining  Co.,  05  Kan.  S45.  S47. 
148Pac.«l& 

Touching  Oie  carrying  of  the  rifle,  the 
court  snCBdnitlr  Instructed  the  Jury: 

"9.  It  la  the  claim  of  the  defendant  that  plain- 
tiff  was  negligent  in  the  manner  in  which  he 
was  as  log  and  holding  his  rifle  at  the  time  of  the 
accident,  and  that  sach  negligrace  contributed  to 
his  Injary;  and  the  jury  are  instructed  that  if 
yon  find  mm  the  evidence  that  the  plaintiff  was 
n^ligent  as  claimed  by  the  defendant,  and  that 
KOch  negligence  cmtributed  to  his  injury,  tben 
yoar  vcrdtcc  should  be  for  the  defendant" 


The  platntlirs  evidence  was  that  he  was 
carrying  the  rifle  at  "half  notch"  or  "safety," 
and  that  the  ateel  bin  struck  the  rifle,  caus- 
ing it  to  be  discharged,  nie  Jury's  first  q>ee>- 
dal  finding  is  a  determination  that  plaintiff 
was  not  guUty  (tf  contributory  nesllgwoe  Id 
his  manner  of  carrying  the  rifle. 

A  number  of  oltldsms  are  made  tooddng 
the  instructions  given  and  routed,  hut  HtOe 
can  be  discovered  therein  which  would  war- 
rant discussion.  Some  fault  is  found  with 
the  court's  deflnltion  of  "negligence,*'  but 
it  was  BuffldenOy  clear  and  simple  to  serve 
the  purpose  of  this  action,  and  no  enw  can 
be  traced  to  it.  Certain  instroctlons  asked 
were  sufficiently  covered  by  those  given,  and 
no  prejudicial  error  can  be  noted  in  the  re- 
fusal of  the  others  requested. 

[2]  Another  question  in  this  ease  concerned 
the  proximate  causal  connection  between  de- 
fendant's nei^lgence  and  the  consequences 
of  that  netfUU^enca  The  defendant  was  neg- 
ligent In  the  maintenance  of  Ua  t^«phone 
wire.  Was  that  negUgmce  Oie  inoxlniate 
cause  of  the  plalntifF  being  shot?  That  some 
ndshap  was  likely  to  occur  to  people  riding 
and  driving  wIQl  customary  loads  im  the 
highway  throng  the  negligent  manner  of 
stringing  the  wire  could  have  been  antici- 
pated. Damage  of  some  sort  was  natural 
and  probable,  almost  Inevitable.  That  some- 
body would  be  shot  through  defendant's  n^- 
llgence  would  not  have  been  anticipated.  Bi 
the  law  does'  not  say  that  If  tbe_particTr]ar 
Injury  alrlljlUj;  froui  the  negligence-  cajmot 


ably  arise  from  the  existing  negligence,  and 
that  it  couM  reasonably  have  been  expected, 
is  all  that  the  law  requires  to  Justify  a 
covery.  Railway  Co.  v.  Parry,  67  Kan.  515, 
syl.  par.  2,  73  Pae.  106;  Hill  v.  Railway  Oo. 
81  Kan.  379,  382,  105  Pac.  447,  47  L.  R.  A. 
(N.  S.)  1141;  Hartman  v.  Railway  Co.,  94 
Kan.  184,  189,  146  Pac.  335,  L.  R.  A.  1915D. 
583. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


BRUCE  V.  HATES.  .  (No.  2U32.) 
•  (Snpreme  Court  of  Kansas.   Dec.  8,  1917.) 

(SylUibm  hy  the  Court.) 

1.  Sales  <s=)363— Action  fob  Pbice— Deuub- 
BEB  TO  Evidence. 

Under  the  facts  disclosed  by  the  plaintiff's 
evidence,  and  stated  in  the  ooioion,  tt  was  not 
error  for  the  court  to  overrule  a  donarrer  to 
that  evidence. 

2.  Appeal  and  Ebbob  <^1033(5)— Ebbob  Fa- 

VOBABLE  TO  APPELLANT— TnSTBUCTION. 

As  against  a  defendant,  there  is  no  error  in 
giving  an  instruction  which  properly  states  bis 
defpnBC,  although  there  is  not  sumdent  evideucft 
to  justify  the  instruction. 

Appeal  from  District  Court,  Shawnee 
County. 
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Action  by  C.  B.  Bruce  agalngt  E.  R.  Ha^es, 
doing  baslness  as  the  Hayes  Produce  Com- 
pany. Jndgment  for  plalntlfl,  and  defendant 
appeals.  Affirmed. 

't>.  H.  Branamam,  of  Topeka,  for  appellant. 
Hngfa  T.  lisher  and  M.  O.  Lock,  both  of 
Topeka,  for  appellee. 

UARSHALL,  J.  Tbe  defendant  appeals 
from  a  judgment  rendered  against  him  for 
91^  the  price  that  he  had  agreed  to  pay  to 
the  plaintiff  for  a  carload  of  melons. 

[1]  1.  Tbe  principal  questtim  arises  on  an 
order  overruling  tbe  defendant's  demurrer  to 
the  plaintiff's  evidence.  That  evidence  tend- 
ed to  prove  the  following  facts: 

On  July  31,  1914,  the  plaintiff  telegraphed 
to  tbe  defendant  from  Yerden,  OkL,  as  fol- 
lows: 

"Couldn't  we  turn  you  two  cars  Twn  Wat- 
son melons,  one  24  and  one  28  pounds  average. 
They  are  fine.  Give  na  yonr  best  offer  at  compe- 
tition very  sharp.  Uelons  scarce." 

The  defendant  replied,  by  telegraph: 
"Want  both  cars.    Will  pay  ?225  for  them. 
Must  load  them  heavy  and  fancy  stock.  Wire 
car  number,  route  Bode  Island,  confirm." 

On  August  1st  the  plaintiff  sent  the  follow- 
ing telegram  to  the  defendant: 

"Have  car  28  pound  average  one  half  Toms 
one  half  Ala.  Sweets  well  loaded  and  tency  at 
one  hundred  thirty  five  answer." 

To  that  telegram  the  defendant  replied  on 
the  same  day: 
"Ship  car  route  Rock  Island  at  Cbickasha." 

On  those  telegrams,  the  plaintiff,  on  Au- 
gust 1,  1914,  and  Immediately  after  tbe  re- 
ceipt of  the  last  telegram,  shipped  a  car  of 
melons  to  Topeka,  billed  to  himself,  with 
directions  to  notify  the  defendant  Tbe  car 
arrived  in  Topeka  at  8  a.  m.  on  August  4, 
1914.  The  1^11  of  lading,  with  draft  for  $135 
attached,  drawn  on  the  defendant  by  the 
plaintiff,  did  not  reach  Topeka  until  August 
dth,  when  it  was  presented  to  the  defendant 
for  payment,  and  payment  was  by  him  re- 
fused. On  August  3d  tbe  defendant  tele- 
graphed the  plaintiff  as  follows: 

"Can't  use  melons  now." 

And  on  August  4th  again  telegraphed  the 
plaintiff: 

"Car  Seven  Six  Six  Naught  Three.  You  never 
advised  us  of  Bhipping  car  here.  No  bills.  Will 
advance  seventy  nve  dollars  and  handle.  Wire 
agent  to  deliver  same  at  once." 

On  August  8th  the  plaintiff  arrived  In  To- 
peka and  sold  the  melons  to  other  parties. 
He  received  $146.82  for  the  melons.  The 
expense  incidental  to  their  shipment  and  re- 
sale was  $156.62.  Home-grown  melons  were 
then  coming  Into  Topeka,  and  the  market  was 
well  supplied. 

To  support  his  contention  that  bis  demurrer 
to  the  plaintiff's  evidence  should  have  been 
sustained,  the  defendant  argues  that  the 
telegrams  between  the  parties  did  not  con- 


stitute a  contract ;  this  argument  is  not  good. 
The  first  telegram  was  a  request  for  an  of- 
fer to  purchase  m^ns.  The  next  telegram 
was  an' offer  to  purchase,  which  was  not  ac- 
cepted. The  third  tel^ram  was  an  offer  to 
sell  a  car  of  melons  at  a  stipulated  price. 
That  offer  was  accepted  by  the  fourth  tele- 
gram. The  third  and  fourth  telegrams  con- 
stituted a  contract.  Commission  Co.  v. 
Mowery,  99  Kan.  389,  161  Pac.  634.  162  Pac. 
318.  The  defendant  insists  that  the  plaintiff 
was  n^ligent  in  getting  the  melons  delivered 
to  the  defendant;  and  that  as  a  result  of 
that  negligence,  the  melons  were  decayed  and 
rotten  when  tbe  bill  of  lading  with  draft 
attached  arrived.  Whether  the  delay  In  de- 
livering the  melons  was  sufficient  to  justify 
tbe  defendant  in  refusing  to  comply  with  his 
contract  was  a  question  of  fact  to  be  deter- 
mined by  tbe  jury.  That  question  was  sub- 
mitted to  the  jury  under  InstructlfHis  of 
which  no  complaint  Is  made,  and  which  ap- 
pear to  have  stated  the  law  oorrectly.  The 
defendant  argues  that  there  was  not  a  siifli- 
dent  tmder  of  the  melons.  When  the  draft 
waa  presented  to  him  flor  payment,  the 
melons  were  tendered  to  him.  The  defendant 
further  argues  that  on  account  of  tbe  delay 
in  delivering  the  bill  of  lading,  home-grown 
melons  had  become  plentiful  and  cheap,  and 
the  melons  sold  to  the  defendant  could  not  be 
marketed  In  Topeka.  Tliat  was  a  question  of 
fact  to  be  determined  by  the  jury.  Tbe  de- 
fendant also  argues  that  when  the  car  left 
Oklahoma  It  contained  30,340  pounds,  but 
when  It  arrived  In  Topeka  It  contained  only 
24,000  pounds.  The  evidence  was  that  when 
the  car  left  Oklahoma  It  was  billed  as  con- 
taining 30,340  pounds,  and  that  when  It  waa 
shipped  out  of  Topeka  it  was  billed  as  cou- 
taining  24,000  pounds. 

The  plaintiff's  evidence  was  sufficient  to 
compel  the  trial  court  to  submit  the  cause 
to  the  Jury  for  its  determination,  and  the  de* 
murrer  to  that  evidence  waa  properly  over- 
ruled. 

[2]  2;  Complaint  Is  made  of  the  following 

Instruction: 

"On  tbe  other  hand,  if  the  plaintiff  failed  to 
ship  to  defendant  mdons  of  the  kind  and  quality 
called  for  by  the  contract,  and  in  the  manner 
named,  or  if  through  tbe  fault  of  tbe  plaintiff  ur 
those  to  whom  he  transferred  the  bill  of  ladin)?, 
taken  in  his  own  name,  the  turning  over  of  thn 
melone  by  the  carrier  and  the  receipt  of  the 
same  by  defendant  was  unreasonably  delayed 
because  of  tbe  nonarrival  of  tbe  bill  of  ladins 
within  a  reasonable  time,  then  I  say  to  you  that 
the  defendant  was  not  bound  to  receive  or  pay 
for  said  melons,  and  your  verdict  ^uld  be  In 
his  favor." 

The  defendant's  argimient  la  that  there  was 
no  evidence  on  which  to  base  that  instruction. 
An  answer  to  that  argument  is  that  If  there 
waa  no  evidence  on  which  to  base  the  instruc- 
tion, no  defense  to  the  action  was  provwl. 
The  instruction  submitted  the  defense  to  the 
jury.  lu  substance.  It  stated  that  If  the 
facts  contended  for  by  the  defendant  concern- 
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lug  the  delay  In  dellTering  the  shtpmeitt  were 
true,  the  Jury  must  find  In  bis  favor. 

The  Jodgment  1b  afflrmed.  All  JoatlceB 
coucarriBg. 


NOHBIS  V.  McKEE.    (No.  21108.) 
CSaprone  Conrt  of  Eaaiat.   Dec  8,  1917.) 

(Svllabus  hv  the  Court.) 

1.  Lakdlobd  and  Tenant  ^»94(1)— Tesui- 
KATioH  or  IjKasb—Notzcb— Statute. 

Under  tjie  statute,  to  terminate  a  leaae  of 
property  for  a  period  of  one  year  on  account  of 
tbe  nonpayment  of  rent,  a  tea-day  notice  in 
writing  to  Quit  most  be  given  to  tbe  tenant,  and 
such  a  notice  will  not  terminate  the  tenancy  if 
the  rent  is  paid  before  the  expiration  of  tbe 
ten  day& 

2.  Lahdlobd  and  Tenant  «s3112(1>-Undeb- 
LETTiK  a— Wai  vaa. 

Where  a  hotel  is  leased  with  the  conation 
that  the  premises  shall  not  be  underlet  without 
the  written  consent  of  tbe  landlord,  and  the 
tenant  temporarily  rents  a  room  of  the  hotel 
to  a  printer  in  wUch  to  set  op  a  small  jnrinting 
outfit,  without  obtainiu  such  written  consent, 
and  before  it  Is  done  the  landlord  informs  the 
printer  that  he  has  no  objection  to  the  use  of 
the  room  for  that  purpose,  be  thereby  waives 
tbe  right  to  terminate  the  lease  because  of  the 
underletting  of  the  room,  if  that  be  a  ground  of 
forfeiture. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  J.  E.  Norrls  agaiost  Q.  W.  Mc- 
Kee.  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

O.  H.  Bentley  and  Bmbacher  &  Conly,  all 
of  Wichita,  for  appellant  D.  O.  Potts,  of 
WkbUa,  for  appelle& 

JOHNSTON,  C3.  J.  The  forfeiture  of  a 
lease  of  a  betel  Is  Involved  in  this  appeal. 
Tbe  betel  was  leased  by  plaintiff  to  defend- 
ant for  one  year,  the  rent  payable  monthly 
in  advance,  and  in  tbe  lease  was  a  stlpnlattcm 
that  the  defendant  would  "not  use  or  occupy 
said  premiaea  In  any  hnalnees  deemed  extra- 
hazardous on  account  of  flre  or  otherwise, 
nor  let  or  underlet  the  same,  except  with  the 
consent  of  the  said  landlord  in  writing,  under 
penalty  of  forfeiture  and  damages."  During 
tala  tenancy  tbe  defendant  temporarily  let  a 
room  of  tbe  botel  to  Day  and  Torrey,  who 
placed  In  It  a  small  printing  ontflt.  Written 
consent  of  the  plaintiff  for  tbe  letting  of  tbe 
room  was  not  obtained  from  tbe  plaintiff,  but 
it  appears  that  he  consulted  with  Day  and 
Torrey  before  they  occupied  the  room,  and 
be  told  them  that  while  the  defendant  bad 
not  mentioned  tbe  matter  to  him,  be  md  no 
objections  to  their  occupancy  of  the  room. 
Some  time  afterwards  and  on  June  10,  1915, 
a  monthly  payment  of  rent  vas  overdue,  and 
tbe  plaintiff  served  a  notice  upon  defendant 
to  quit  the  premises  within  three  days  "for 
nonpayment  of  rent,  for  breach  of  lease,  and 
as  I  desire  to  terminate  the  tenancy,  which 
was  due  on  tbe  ITtb  day  of  June.  1915,"  etc. 


The  case  was  tried  without  a  jury,  and  Oie 
court  gave  judgment  for  the  defendant 

[1]  There  is  no  claim  that  the  use  of  the 
room  by  the  printers  Day  and  Torrey  was  ex- 
trahazardous, or  more  hazardous  than  the  oc- 
cupancy of  the  rooms  by  other  persons  to 
whom  rooms  were  assigned,  ^e  parties 
must  have  contemplated  that  the  defendant 
would  let  rooms  when  he  had  an  opportunity. 
It  la  a  fact  that  guests  frequently  transact 
some  business  in  the  rooms  of  a  hotel  to 
which  they  have  been  assigned.  If  it  be  as- 
sumed that  the  temporary  letting  of  the 
room  to  Day  and  Torrey  was  not  strictly 
within  the  line  of  hotel  business,  it  can  hard- 
ly, be  regarded  as  within  the  restriction 
against  subletting.  That  appears  to  be  a  re- 
striction on  the  leasing  of  the  premises — the 
hotel — rather  than  the  temporary  letting  of  a 
room  in  the  hotel  wherein  an  unusual  use 
may  be  made  of  such  room. 

If  it  be  granted  that  the  letting  of  tbe  room 
was  within  the  restriction,  a  question  still  re- 
mains whether  the  letting  should  be  regard- 
ed as  a  forfeiture  of  the  lease.  It  appears 
that  a  rental  of  $10  became  due  on  June  17, 
191S,  which  was  not  paid,  and  two  days  later 
the  plaintiff  served  a  three-day  notice  to  quit 
the  premises.  Tbe  controlling  statute  pro- 
vides that: 

"If  a  tenant  for  a  period  of  three  months  or 
longer  neglect  or  refuse  to  ^ay  the  rent  when 
due,  ten  days'  notice  in  wnting  to  quit  shall 
deteimine  the  lease,  unless  such  rent  be  paid 
before  the  expiratum  of  said  ten  days."  Gen. 
Stat  Idlfi.  I 

The  tenancy  being  for  more  than  three 
months  "(a  year),  a  ten-day  notice  was  necea- 
sary  to  terminate  the  lease,  and  such  a  notice 
would  not  even  terminate  the  tenancy  if  the 
rent  be  paid  before  the  expiration  of  tbe  ten 
days.  Douglass  v.  Parker,  32  Kan.  683.  6 
Fac.  178.  The  three^ay  notice  given  was 
insufficient  for  tbe  purpose.  Beddes,  it  ap- 
pears that  within  the  three-day  period  the 
defendant  tendered  plaintiff  |10,  the  full 
amount  of  the  rent  that  was  due. 

In  his  notice  plaintiff  adds  to  the  ground 
of  nonpayment  tbe  words  "for  breach  pf 
lease."  This  dause  may  be  recorded  as  Inci- 
dental to  and  a  part  of  the  ground  of  non- 
payment of  rent,  as  the  latter  constitutes  n 
breach  of  the  lease.  If  the  plaintiff  meant 
that  the  breach  was  something  else  than  n«i- 
payment  of  rent,  be  should  have  stated  what 
act  or  omission  constituted  the  breach.  The 
subletting  of  the  room  had  occurred  some 
time  before,  but  as  baa  been  observed,  hte 
notice  does  not  spvAty  that  as-  a  ground  for 
forfeiture.  It  may  be  doubted  whether  even 
a  deflnlto  statement  in  the  notice  of  tiiat 
ground  would  of  itself  have  effected  a  for- 
feiture. -  Tbe  lease  stipulated  that  tbe  misuse 
of  the  premises  or  the  underletting  of  them 
Ediould  be  '*under  penalty  of  forfeiture  and 
damages."  As  both  forfeiture  and  damagen 
are  coupled  in  the  penalty,  and  as  damafnw 
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can  only  be  ncorered  In  aa  appropriate  ac- 
tion, it  may  well  be  doabted  whether  the  sub- 
letting Ipso  facto  teruiioated  the  lease. 

(2}  However  that  may  be,  the  plaintiff,  as 
w«  have  seen,  practically  consented  to  the  use 
«f  the  room  by  Day  and  Torrey,  and  has 
waived  the  right  to  terminate  the  lease  upon 
that  groond.  It  would  be  an  injustice  to  per- 
mit plaintiff  to'  encourage  Day  and  Torrey  to 
occupy  the  room,  and  then  make  it  a  ground 
of  forfeiture.  The  law  does  not  favor  for- 
feitures, and  their  effect  Is  limited  by  a  strict 
■construction. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


HOME  STATE  BANK  v.  SCHOOL  DIST. 
No.  17.  MINNESOTA  AVE.  STATE 
BANK  V.  SAME.  COMMERCIAL  NAT. 
BANK  V.  SAME.    (Nos.  21128-21180.) 

(Supreme  Court  of  Kansas.   Dee.  S,  1917.) 

fSvltabvM  by  tke  Comrt) 

1.  Appbai.  akd  Ebbob«=:^882(20)— Oonfirma- 
Tioir  OF  Findings  or  Fact— Objcction. 

Where  a  defendant  files  a  motion  asking  the 
court  to  approve  and  confirm  the  findings  of 
fact  made  oy  a  referee,  and  to  set  aside  the 
referee's  conclusions  of  law,  and  the  court  con- 
firms  and  approves  both  the  findings  of  fact  and 
coodusions  of  law,  the  defendant  cannot  ques- 
tioa  the  correctness  of  tiie  findings  of  fact 

2.  Schools  and  Sohool  Dwtbiots  <ss8&(1) 
—School  Wabrants—Irdsbtidness— Stat- 
utes. 

The  fact  that  at  the  time  a  school  warrant 
is  iuned  there  are  no  funds  in  tiie  hai^ds  of  the 
treasurer  with  which  to  pay  it,  does  not  render 
the  warrant  illegal  or  void,  when  the  warrant 
ll  presented  for  payment  it  becomes  the  duty 
of  the  treasurer  to  indorse  it  "Not  paid  for 
want  of  funds,"  and  it  then  becomes  a  floatlDg 
debt  of  the  district 

3.  PuBAOiNo  «=»18(K1,  2)  —  Reply  —  New 
Cause  or  Action— Dbfabtube. 

Wbere  the  answer  of  a  school  district  to  an 
action  upon  school  warrants  pleads  that  the 
warrants  were  nnlawfully  issued  and  are  with- 
out'consideration  and  void,  a  reply  which  al- 
leges that  the  defendant  received  and  used  the 
property  and  services  for  which  the  warrants 
were  issued,  that  the  acts  of  its  officers  in  issu- 
ing the  warrants  were  ratified  by  the  electors 
of  the  district,  and  that  defendant  is  estopped  to 
(jueation  the  validity  of  the  warrants,  does  not 
net  up  a  new  cause  of  action  nor  constitute  a 
departure. 

4.  Schools  and  Sohool  Distucts  ^b05(8>— 
School  WAaaANta— Riouts  of  Assionee. 

By  the  assignmait  of  a  school  warrant  the 
aaaignee  becomes  the  owner  of  whatever  claim 
the  original  hcdder  had  against  ttie  district  for 
the  indebtedness  evidenced  by  the  warrant 
0.  Schools  and  School  Districts  «=995(6)— 
Action  on  School  Wabrani^udgmknt. 

In  an  action  on  a  school  warrant  which  has 
been  issued  for  a  sum  in  excess  of  the  amount 
due  the  creditor,  but  which  is  otherwise  legally 
issued,  the  court  may  properly  give  Judgment 
for  the  amount  actually  due  on  the  indebtedness 
evidenced  by  the  warrant 

Appeal  from  District  Court,  Wyandotte 
County- 


Consolidated  suits  by  tbs  Suiie  Mate 
Bank,  the  Minnesota  Aveirae  State  BanK^and 
the  Commercial  National  Bank  against  Sekeo) 
District  No.  17.  Judgments  for  plaintiffs, 
and  defendant  appeals.   Judgments  afflimied. 

Justus  N.  Balrd,  of  Kansas  City,  for  ap- 
pellant. KepUnger  ft  Trickett,  McAnangr  Jk 
Alden.  and  E.  A.  Enrlght,  all  of  Kansas  OEty, 
for  appellee  Home  State  Bank.  McAnanp  ft 
Alden,  ot  Kansas  City,  for  appellees  Minae- 
sota  Ave.  State  Bank  and  Comnierclal  Nat. 
Bank. 

PORTER,  J.  These  cases  involve  tte 
same  questions  and  were  consolidated  and 
submitted  together.  Each  of  the  bauks 
brought  suit  against  the  school  district  ea 
school  warranCs  and  recovered  Judgment^ 
from  which  the  school  district  appeals. 

The  petitions  alleged  that  the  school  dis- 
trict issued  Its  warrants,  setting  out  copies 
of  the  warrants,  their  assignment  to  the  ba^, 
and  asked  Judgment  for  the  amounts  due. 
In  addition  to  a  general  denied  the  answer 
alleged  that  at  the  Ume  the  warrants  wer» 
signed  T.  E.  Moody  was  not  a  duly  elected 
and  qualified  director  and  oflScer,  and  was 
not  a  bona  fide  resident  of  the  school  dis- 
trict; that  James  H.  Swing,  at  the  time  tbe 
warrants  were  signed,  had  no  right  to  act  as 
treasurer;  that  the  warrants,  which  were 
drawn  by  Stephen  Lockridge  as  clerk,  were 
for  snms  in  excess  of  the  moneys  In  the  banSs 
of  the  alleged  treasurer,  or  which  had  been 
apportioned  to  or  raised  by  the  district  for 
the  payment  of  warrants ;  that  the  wamnts 
were  without  consideration,  Illegal,  and  vtrfd. 

The  reply  contained  a  general  denial,  and 
alleged  that  if  any  warrant  sued  on  was  In- 
valid for  any  cause  when  issued,  the  pnqier- 
ty  and  service  for  which  it  was  Issued  were 
received  and  used  by  the  defendant,  and 
thereby  the  defendant  ratified  and  valtdated 
such  warrant  and  became  liable  for  its  pay- 
ment; that  the  acts  of  tbe  officers  ami  agents 
In  issuing  the  warrants  were  ratified  by  tbe 
Sectors  of  the  school  district  at  subsequent 
regular  school  meetings ;  that  the  defendant 
appropriated  the  services  and  used  tbe  prop- 
erty received  without  objection,  and  that  the 
electors  of  the  district  met  In  annual  and  spe- 
cial meetings  each  year  with  full  knowledge 
that  the  warrants  had  been  Issued  and  of  all 
the  facts  pertaining  thereto. 

[31  The  first  complaint  Is  the  overruling  of 
a  motion  to  strike  from  the  reply  all  aver- 
ments tending  to  show  that  the  district  was 
liable  because  It  had  qualified  or  ratified  the 
Issuance  ot  tbe  warrants ;  the  thewy  of  the 
defendant  being  that  these  auctions  of  the 
reply  constitute  a  d^rture,  and,  furthw. 
that  plaintiff  was  thereby  seeking  to  recover 
upon  a  quantum  meruit,  which  was  barred 
by  the  statute  of  limitations.  .There  was  no 
departure  In  the  pleadings.  The  actlcHis  were 
brought  upon  school  warrants;  the  answer 
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cbaUen^ed  their  validity  ;■  the  reply  merely 
sought  to  avoid  this  portion  of  defendapt's 
answer  by  alleging  that  the  school  district 
received  the  benefit  of  the  work  and  labor 
and  the  Indebtednesa  represented  by  the  war- 
rants, and  waa  therefore  estopped  to  plead  the 
invalidity  of  the  warrants.  No  new  cause  of 
action  was  pleaded  by  the  reply.  Hunter  v. 
Allen.  74  Kan.  679,  88  Pac.  262,  8  L.  B.  A. 
(N.  S.)  201,  and  authorities  cited  In  the  opin- 
ion; Suyder  v.  Wbeeler,  81  Kan.  50S.  10b 
Pac  462;  Sturgeon  v.  Culver,  87  Kan.  404, 
407,  124  Pac.  419,  Ann.  Cas.  1913E.  341.  The 
warrants  are  not  negotiable  iustrumeuts,  and 
their  assigunieot  to  the  bank  by  the  original 
payee  transferred  to  the  bank  whatever 
claim  the  original  owner  had  a'gaiust  the  dls^ 
trict  for  the  Indebtedness  evidenced  by  them. 
School  Dlst.  V.  Dudley,  28  Kan.  •160. 

[1]  The  trial  court  sent  the  case  to  a  ref- 
eree who  filed  an  exhaustive  rei>ort,  finding 
among  other  things  that  from  January  1, 
IOCS  to  the  I2th  of  January,  1011,  James  H. 
Ewlng  occupied  the  office  of  and  acted  as 
treasurer  of  the  school  district ;  T.  E.  Moody 
occupied  the  office  of  director,  and  Stephen 
I..ockrldge  occupied  the  office  of  clerk  of  the 
defendant  These  were  the  members  of  what 
In  known  aa  the  old  board  which  issued  the 
warrants  sued  on.  The  findings  show  that 
about  August  1,  1911,  S.  C.  Hogg  succeeded 
Ewlng  as  treasurer,  Frank  C.  Brown  succeed- 
ed Moody  as  director,  and  John  W.  Carter  suc- 
ceeded Stephen  Lockridge  as  clerk.  These 
constitute  what  la  known  as  the  "new  board." 
The  referee  finds  that  there  was  dlasatlsfac- 
tion  with  the  acts  of  the  officers  of  the  old 
hoard  as  early  as  the  school  meeting  in  April, 
1910,  and  that  there  were  two  factions  In  the 
district,  resulting  in  a  grand  Jury  Investlga- 

tiOlL 

As  to  the  warrants  sued  on  the  referee 
finds  that  they  were  ,  all  regularly  ordered, 
execated,  and  Issued  by  action  of  the  officers 
of  the  district  as  a  board.  It  also  appears 
that  in  1908  the  district,  at  a  meeting  rvt^- 
larly  called,  ordered  the  erection  of  a  new 
school  building,  but  the  amount  to  be  ex- 
pended was  not  limited  or  ^eclfied.  The 
building  was  erected  in  1908  and  occupied  for 
school  purposes  In  September  of  that  year. 
At  that  time  the  school  site  consisted  of 
about  one-half  acre;  the  law  requiring  not 
less  than  one  acre.  In  1909  the  school  board, 
under  authority  from  the  district  given  at  the 
annual  meeting,  contracted  for  the  purchase 
of  four  lots  adjoining  the  original  site,  and 
these  lots  were  openly  used  as  part  of  the 
school  site  until  late  in  the  summer  of  1012, 
when  the  new  board,  by  consent  of  the  ven- 
dor of  the  lots,  canceled  the  contract,  Imsu- 
Ing  two  warrants  in  payment  for  a  release; 
one  of  these  having  been  paid  by  the  district, 
the  other  being  one  of  the  warrants  sued  on. 

t4,  i]  It  appears  from  the  findings  that 
there  were  but  two  families  of  the  Cuucaslon 
moe  living  in  the  district,  and  that  all  of  the 
district  officers  were  of  the  African  race; 


that  the  acboolhou&e  was  used  aa  a  communi- 
ty center,  open  at  all  times  n^t  only  for  school 
purposes,  but  for  lodge  mceUngs,  church  and 
social  affairs,  band  practice,  and  was  fre- 
quently resorted  to  by  loafers  and  persons 
who  destroyed  and  damaged  the  property. 
The  doors  and  windows  were  often  knqcked 
out  and  the  furnace  was  partly  wrecked ; 
that  most  of  the  construction  of  the  building 
and  Improvements  was  done  by  day  work, 
the  laborers,  with  few  exertions,  being  resi- 
dents of  the  district. 

The  findings  recite  In  detail  the  puriMses 
for  which  the  various  warrants  were  Issued ; 
the  annual  meetings  of  the  district  at  which 
the  number  of  outstanding  warrants  were 
reported.  It  appears  that  all  the  claims, 
vouchers,  books  of  record,  and  documents 
twlonglng  to  the  district  were  turned  over  to 
the  i)rosecutlng  officers  for  use  before  the 
grand  jury  In  1911,  and  have  either  been  lost 
or  destroyed.  The  referee  finds  that  In  some 
Instances  warrants  were  drawn  for  Illegiti- 
mate puriwses,  and  certain  others  were  drawn 
in  excess  of  any  sum  received  by  the  district 
In  return,  and  finds  that  not  to  exceed  SO 
per  cent,  should  be  allowed  on  certain  of 
these  warrants.  There  Is  a  finding  that,  aft- 
er certain  bonds  Issued  for  the  purpose  of 
paying  for  the  building  had  been  found  Insuf- 
ficient, the  board  began  to  issue  warrants 
stamping  them  "Not  paid  for  want  of  funds,'' 
and  that  this  led  to  a  loss  of  credit  and  de- 
preciation in  the  value  of  the  warrants  of 
the  district  and  creditors  refused  to  accept 
them  at  par.  In  many  instances,  to  over-- 
come  the  difficulty,  warrants  were  drawn  for 
such  sum  as  when  discounted  at  the  banks 
would  net  the  amount  of  the  indebtedness, 
and  in  some  cases  where  laborers  and  materi- 
almen would  not  accept  warrants,  a  warrant 
would  be  drawn  to  a  single  Individual  for 
such  sum  as  when  discounted  at  the  bank 
would  yield  the  net  amount  necessary  to  dis- 
charge the  claims;  tbtat  in  one  instance  a 
warrant  was  drawn  in  favor  of  the  treasur- 
er of  the  district  in  order  to  pay  a  blU  for 
lumber  nae<l  In  the  construction  of  the  build- 
ing; In  other  instances  a  warrant  to  cover 
the  fiay  roll  for  a  number  of  laborers  and  me- 
chanics was  drawn  payable  to  the  foreman  la 
charge  of  the  work. 

As  conclusions  of  law  the  referee  found 
that  at  the  time  of  the  issuance  of  the  war- 
rants sued  on  Kwing,  Moody,  and  Lockridge 
were  officers  de  facto,  If  not  de  Jure,  of  tlie 
district,  exoeiit  as  to  one  warrant  which  was 
issued  by  the  new  board. 

The  defendant  filed  a  motion  to  confirm  th; 
referee's  report  as  to  findings  of  fact  and 
to  overrule  tlie  conclusions  of  law.  The  court 
granted  part  of  the' motion  and  overruled  the 
rest  It  confirmed  the  reiwrt  of  the  refe^e(^ 
as  to  findings  of  fiirt,  and  ai>i>rovcd  the  con- 
clusions of  law  reached  by  the  referee,  and 
rendered  Judgment  for  the  plaintiffs.  It  Is. 
of  course,  too  Uite  now  for  the  defendant  to 
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Claim  mat  the  trial  conrt  «rred  In  conflrm- 
ing  the  report  afi  to  the  flndlng^  fact 
The  prindpal  contoitlon  of  the  defendant  la 
that  the  tax  levy  made  by  the  district  for 
the  years  190d,  1910,  and  1911  was  in  ex- 
cem  of  Uie  levy  authorised  by  law  for  school 
purposes,  and  thnt'  it  necessarily  fbllows  the 
warrants  are  void.  None  of  the  evidence  in 
the  case  has  been  brought  to  this  court,  and 
the  findings  of  fact  do  not  sustain  the  con- 
tention that  the  tax  levy  was  In  excess  of 
that  authorized  by  law  for  school  purposes. 

[2]  Besides,  It  does  not  necessarily  follow 
that  a  warrant  Is  void  because  when  It  Is 
drawn  there  Is  no  money  In  the  bands  of  the 
treasurer  to  pay  It.  It  Is  true,  as  defendant 
asserts,  that  the  statute  (section  8956,  Gen- 
Stat  1915)  makes  It  the  duty  of  the  clerk  of 
the  district  to  draw  orders  on  the  treasurer 
for  moneys  In  the  hands  of  the  treasurer,  but 
section  8929,  Gen.  StaL  1915,  recognizes  that 
school  districts  frequently  have  "a  floating 
Indebtedness  consisting  of  outstanding  school 
orders."  Section  11699.  Gen.  Stat.  1915, 
which  relates  to  all  warrants  or  orders  drawn 
on  public  treasurers,  provides  that: 

"In  case  there  is  not  euffident  money  in  the 
bands  of  such  treasurer  to  pay  any  warrant 
when  presented,  he  shnU  indorBe  thereon  a 
proper  r^stered  number,  in  the  regular  order 
of  its  presentation,  and  the  words,  'Preaented 
and  not  paid  for  want  of  funds' " 

— and  the  same  section  provides  that  no  war- 
rants shall  l>e  received  for  taxes  by  any 
county  treasurer  nnl^  he  shall  have  In  cash 
a  snfllctent  sum  to  redeem  all  warrants  hav- 


ing such  priority  over  Uw  warrants  so  offer- 
ed for  taxes.  Other  proTislona  of  tha  statute 
authorise  tlie  funding  <tf  oatstandlng  or  float- 
ing indebtedness  of  school  districts,  and  ret^ 
ognize  that  warrants  are  very  frequently 
drawn  when  there  Is  no  money  in  the  treas- 
ury to  pay  them.  The  warrant  is  prima  fade 
▼alld  notMrithstanding  the  fact  that  at  tlie 
time  It  is  drawn  there  is  no  money  in  the 
hands  of  the  treasurer  to  pay  it  Among  the 
powers  given  to  school  districts  at  their  an- 
nual school  meeting  is  the  power  to  vote  a 
sum  annually  not  exceeding  the  limit  flxe<l 
by  law,  as  the  meeting  shall  deem  sufBdent, 
for  various  school  purposes  and  for  the  pay- 
ment of  any  floating  indebtedness  of  the  dis- 
trict. SecUon  S913,  Gen.  Stat  1915.  Tho 
provision  that  the  clerk  of  the  district  shall 
draw  orders  on  the  treasury  for  the  money  In 
the  hands  of  snch  treasurer  is  a  general  pro- 
vision, and,  of  course,  does  not  limit  the  pow- 
er of  the  officers  to  malce  contracts  binding 
upon  the  district,  or  to  audit  accounts  against 
the  district  and  to  issue  to  a  creditor  a  war- 
rant as  evidence  of  the  amount  due  him. 
The  findings  of  the  referee  approved  by  the 
court  are  that  the  school  district  received  the 
consideration  for  the  warrants  included  In 
the  Judgments,  and  not  only  this  but  that 
the  district  at  the  various  meetings  ratlfio<i 
the  action  of  the  officers  in  issuing  the  war- 
rants. School  Dist.  No.  17  V.  Swayze,  29  Kau. 
•211,  •218. 

The  judgments  are  affirmed.  All  the  Jus- 
tices concurring 
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WELSBACH  STREET  UGHTING  CO.  T. 
PUBLIO  UTIIiinES  COMMISSION 
etoL  CNo.  21468.) 

(Siiiireii)«  Court  of  Kansas.    Not.  10,  1917.) 

(Syllahut  hv  the  Court.) 

"L  Gas  «=:»1  —  Powebs  or  Regulation  — 
Street  Liobtirg. 
The  power  to  regulate  the  establlebmeBt 
and  iDaintesance  of  lamp  poat«  and  lishting 
eqnipoient  for  a  city's  streets,  when  eucb  sendee 
is  to  be  performed  wholly  or  principally  with- 
in the  city,  is  specifically  reserved  to  tne  city 
goTemment  by  the  public  utilities  act  (Gen.  St. 

ii  SS29,  8361  [Laws  1911.  c.  2SS,  »  3, 
33]).  aiu  such  power  is  not  vested  in  the  Public 
Utilities  CommisBion,  except  as  the  subject- 
matter  may  come  before  the  commission  by  pro- 
ceedings In  tlie  nature  of  appeal  or  review. 

2.  PnBX.ic  Service  ComnsaioNs  4t=»6— Coir- 
roNT  TO  Chanoe  i*n  Service  Pebfobhxd. 

The  provisions  of  the  public  utilities  act 
forbidding  changes  in  the  service  perfbrmed  by  a 
public  utility  company,  without  consent  of  the 
Public  Utilities  Commission,  does  not  require  a 
utUity  company  to  continue  a  public  service 
after  its  contract  for  that  service  has  expired. 

3.  Gas  «=>1— Stbixi  Lxonmsa  —  Public 

U'TIUTIES. 

The  plaintiflf  had  a  contract  with  the  city 
of  Soimmon  to  establirii  and  maiutain  street 
lamps  and  to  light  the  city  streets.  Plaintifl 
purchased  the  gas  for  its  lamps  from  a  dis- 
tributing gas  company  under  a  contract  with 
the  gaa  company  approved  by  the  dty.  Plaln- 
tifPs  contract  with  the  city  was  to  endure  10 
years.  At  the  opiration  ol!  the  contract  term, 
the  plaintiff  discontinued  its  service  and  made 
a  new  contract  with  the  city  whereby  it  was 
relieved  from  direct  contract  relations  with 
the  gas  company.  The  Public  Utilities  Com- 
mission ordered  the  prior  service  restored  on 
the  theory  that  that  service  could  not  be  chang- 
ed without  its  consent  HM,  that  the  subject- 
matter  was  within  the  governmental  and  cor- 
porate control  of  the  city  and  not  of  the  com- 
mission ;  and  held,  that  the  public  utilities  act 
did  not  extend  the  plaintiff's  contract  for  serv- 
ice beyond  its  q>edned  term  of  10  years. 

Appeal  from  District  Court,  Shawnee 
CondlT* 

On  motkoi  for  rehearii^.  Rehearing  de- 
nied, and  decision  upheld. 

For  former  decision,  see  101  Kan.  438,  166 
Pac.  514. 

J.  W.  Daoa,  of  Kansas  City,  Mo.,  tor  ap- 
pellant. H.  O.  Caster  and  F.  S.  Jackson, 
both  of  Topeka,  for  appellees. 

DAWSON,  J.  A  m^orandum  <H>iQiou 
was  handed  down  In  this  case  In  July  when 
court  was  about  to  adjourn  for  the  summer 
vacation.  101  Kan.  438,  166  Pac  514.  Since 
then  we  have  been  favored  with  another  brief 
by  appellees,  and  their  petition  for  a  re- 
bearing  has  been  carefully  considered. 

The  subject-matter  of  the  litigation  con- 
cerns the  legality  of  an  order  of  the  Public ; 
Utilities  Commission.    From  May  1,  1906, 
nntU  Mar  1>  {1816,  the  Welsbach  Street 
Ughtlng  Company  had  been  performing  a 


certain  street  Ughtlng  service  in  the  dty 
of  Scammon.  On  May  1,  1916,  the  lighting 
company  discontinued  that  service.  Hie  Pub- 
lic ntilltles  G<Hnmlsslon  ordered  the  serv- 
ice continued  and  the  rates  restored.  l%e 
lighting  company  brought  this  suit  to  en- 
join the  commissloD  from  enforcing  its  order. 

The  service  which  had  been  performed  in 
the  city  of  Scammon  by  the  lighting  com- 
pany since  May  1,  1906,  was  pursuant  to  a 
contract  between  the  American  Gas  Com- 
pany and  the  Welsbach  Street  Lighting 
Company,  and  conformed  to  certain  ordi- 
nances of  the  dty  of  Scammon.  The  con- 
tract was  to  endure  10  years,  and,  In  sub- 
stance. It  provided  that  the  Welsbach  Com- 
pany should  furnish  certain  street  lamp 
posts,  lamps,  and  lighting  equipment,  and 
care  for  and  maintain  the  same,  and  the  gas 
company  was  to  furnish  the  gas  for  Illumina- 
tion In  these  lamps,  and  the  city  was  to  pay 
the  Welsbach  Company  for  this  service,  and 
the  Welsbach  Company  was  to  pay  a  stipu- 
lated sum  to  the  gas  company  for  the  gas 
consumed  in  these  street  lamps. 

When  the  10-year  contract  was  about  to 
expiry  the  Welsbach  Company  notified  the 
gas  company  that  It  desired  to  terminate 
Its  contract  relation,  and  thereafter,  upon 
the  expiration  of  Its  contract,  It  discontinu- 
ed Its  acceptance  of  gas.  The  Welsbach 
Company  then  made  a  new  contract  with 
the  city  of  Scammon,  In  which,  upon  agreed 
terms,  the  Welsbach  Company  was  to  fur-  ' 
nlsh  a  service  substantially  similar  to  vrbBt 
it  had  furnished  under  the  old  oontract, 
bat  In  which  the  dlty  Itself  undertook  to 
procure  the  gas  for  the  Hating,  so  that 
the  Welsbach  Company  would  have  no  furth- 
er direct  dealings  with  the  gas  coiupany-  - 
thus  removing  a  feature  of  friction  which 
had  theretofore  existed  between  the  Wels- 
bach Company  and  the  gas  company. 

The  district  court  refused  the  injunctloo, 
which  In  effect  was  to  hold  that  the  Wels- 
bach Company  was  bound  to  obey  the  order 
of  the  Put>Ilc  Utilities  Commission  and  to 
continue  Its  service  under  the  rates  and 
terms  of  Its  contract  which  expired  May 
1,  1916,  notwithstanding  the  expiration  of 
that  contract,  and  notwithstanding  that  the 
Welsbach  Company  and  the  city  of  Scammon 
had  made  a  new  contract  to  their  mutual 
satisfaction. 

[11  It  Is  contended  by  appellant,  among 
other  matters  which  may  need  no  discus- 
sion, that  the  service  of  lighting  of  the 
streets  of  Scammon  is  governed  by  the  dty 
and  not  by  the  Public  Utilities  Coiumisslon, 
and  that  the  10-year  contract  for  the  light- 
ing service  was  not  and  cannot  be  extended 
by  the  pnUlc  utIlitleB  act 

The  act  which  creates  me  Public  Utilities 
Commhnlon,  and  clotlus  It  with  powcc  to 
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supervise,  regulate,  and  control  all  import- 
ant public  service  companies  doing  business 
in  Kansas,  reserves  to  the  cities  of  this 
state  the  control  and  regulation  of  certain 
local  utilities: 

'I'be  power  and  authority  to  control  and 
regulate  all  public  utilities  and  common  car- 
riers situated  and  operated  wholly  or  principal- 
ly within  any  city  or  principally  operated  for 
the  benefit  of  such  city  or  its  people,  shall  he 
vested  exclusively  in  such  city,  subject  only  to 
the  right  to  apply  for  relief  to  said  public 
utilities  commission  as  hereinafter  provided  in 
section  33  of  this  act"  Gen.  Stat  1916,  S 
8329  (Laws  1011,  c.  238,  |  3). 

See,  also,  Gen.  Stat  1916,  |  8861  (aectlon 
33  of  the  utliltlea  act). 

So  far  08  ttiis  record  ^scloses,  ttae  business 
oi  the  Welsbach  Street  Lifting  Company  Is 
wholly  conhned  to  the  dty  of  Scammon.  As 
such,  the  supervision,  regulation,  and  con- 
trol of  its  affairs  is  vested  In  the  city  and 
not  in  ttae  commission.  Perhaps  this  compa- 
ny not  only  fumlahea  lamp  posts,  etc..  In 
Scammon,  but  it  may  be  famishing  gas  man- 
tles and  glot)e8  In  Salina,  and  It  may  be  fnr^ 
ulshing  caretakers  for  street  lights  in  St 
Francis.  But  there  is  no  such  ration  be- 
tween these  sui^Mtsed  kinds  of  service  in 
these  widely  separated  dtles  as  to  render  It 
Impractical  for  the  dtles  to  govern  complete- 
ly the  distinct  kinds  of  bnsluess  or  service 
performed  In  their  several  Jurisdictions.  This 
court  will  always  extend  a  very  liberal  in- 
terpretation of  the  pobUc  utilities  act  so  as 
to  give  the  Public  Utilities  Commission  effec- 
tive use  of  its  lawful  powers  over  the  utility 
companies  lawfully  snbject  to  Its  control. 
Even  where  It  Is  strongly  debatable  whether 
the  utility's  business  is  or  is  not  conHned 
principally  to  one  town  or  city,  this  court  Is 
Inclined  to  resolve  the  doubt  In  favor  of  the 
commission's  authority^  State  ex  rel.  v.  Water 
Co.,  02  Kan.  227,  231,  140  Pac.  103.  This  Is 
wisely  so,  because  wherever  the  business  of  a 
pnbllc  utility  company  extends  outside  the 
limits  of  one  city,  even  in  a  relatively  small 
degree,  complications  as  to  the  control  of 
that  service  are  Ukely  to  arise,  or  such  out- 
side service  may  go  unregulated  altogether 
unless  the  supervision  of  the  state  commis- 
sion is  recognized.  But  where  the  utility  is 
subject  to  city  control  and  not  to  the  state 
commission's  control,  the  court's  support  of 
the  city's  powers  must  be  just  as  liberal,  so 
that  the  city  may  etCectually  exercise  Its  gov- 
ernmental powers  and  discharge  the  duties 
Intrusted  to  it  by  the  Legislature. 

Apparently  the  commission  and  the  trial 
court  have  attached  a  Muse^inence  not  In- 
tended by  this  court  to  Its  decision  In  City  of 
Scammon  v.  Oas  Co.,  98  Kan.  812,  160  I^c. 
316.  The  relation  of  the  present  plaintiff  to 
the  principal  litigants  In  that  case  was  not 
adjudicated  by  this  court.  The  Issue  wheth- 
er the  Welsbach  Company  was  subject  to  the 
local  control  of  Scammon  or  subject  to  the 
state  control  of  the  commission  was  not 
raised,  and  of  conrae  It  was  not  decided. 


Is  the  decision  In  State  ex  reL  v.  Oas  Co., 
SS  Kan.  165,  127  Pac.  639.  at  variance  with 
this  view?  Not  necessarily.  Some  language 
In  that  opinion  might  be  so  construed.  The 
gist  of  that  decision,  however,  was  that  the 
Wyandotte  County  Gas  Company  which  sup- 
plied gas  to  Kansas  City  and  Rosedale  was 
not  exempt  from  the  control  of  the  state  com- 
mission merely  because  there  was  no  physical 
connection  between  the  "plants"  of  the  two 
adjacent  cities.  Perhaps  some  language  In 
the  opinion  In  that  case,  if  disassociated  from 
Its  pertinent  facts,  was  too  broad.  Certainly 
the  court  had  no  Intention  of  declaring  a 
rule  that  would  make  It  Impossible  for  a  dty 
like  Scammon  to  control  the  service  of  fur- 
nishing lamp  posts,  etc.,  within  Its  municipal 
limits  merely  because  the  party  furuishlng 
that  service  mi^t  also  be  furnishing  a  serv- 
ice of  the  same  or  a  different  kind  In  another 
city  a  hundred  miles  away,  with  no  necessary 
ration  or  interdependence  between  the  serv- 
ice In  the  one  dty  and  the  other. 

The  dtles  of  this  state  have  always  bad 
the  power  to  regulate  and  control  their  local 
piU)llc  service  corporatione— assuming  that 
the  fumldiing  of  lamp  posts,  etc.,  Is  a  public 
service;  Gen.  Stat  1868,  cc.  18, 19 ;  Qea.  Stat. 
1009,  ca  16-10.  Cities  still  have'  that  power, 
except  where  they  have  been  stripped  of  it  by 
the  public  utilities  act.  Gen.  Stat  1910,  | 
8368;  Laws  1911,  c  238,  |  40;  Humphrey  v. 
City  of  Pratt  93  Kan.  4l3,  418, 144  Pac.  197. 
And  where  the  utility  service  is  fumidtetl 
wholly  or  prlndpally  within  one  dty,  the 
power  of  control  Is  expressly  reserved  to  the 
dty.  Sections  8  and  33,  Public  UtiUUM  Act 
If  the  local  utility  company  and  the  dty 
come  to  loggerheads,  tlien  the  Public  Utilities 
Commission  may  take  Jurisdiction  by  a  pro- 
ceeding somewhat  in  the  nature  of  an  appeal 
or  right  of  review.-  Gen.  Stat  1015,  |  8361 ; 
Laws  1911,  c.  238,  S  33. 

[2,  3]-Counsel  for  the  Public  Utilities  'Com. 
mission  contend  that  section  20  of  the  public 
utilities  act  (Gen.  Stat.  1015,  {  8347)  has  the 
effect  of  extending  the  duration  of  the  plain- 
tiff's contract  of  1906,  because  the  rates,  serv- 
ice, etc.,  in  vogue  on  January  1,  1911,  may 
not  t>e  changed  without  the  consent  of  the 
Public  Utilities  Commission.  Section  8347 
reads: 

"Whenever  any  common  carrier  or  public 
utility  governed  by  the  provigionB  of  this  act 
Bhali  desire  to  make  any  change  iu  any  rate,, 
joint  rate  toll,  charge  or  classification  or  sched- 
ule of  charges,  or  in  any  rule  or  regulation  or 
practice  pertaining  to  the  service  or  ratea  of 
any  such  public  utility  or  common  carrier,  sucl^ 
public  utility  or  L-ommon  carrier  shall  file  with 
the  Public  Utilities  Commission  a  sdiedule 
showing  the  changes  desired  to  t>e  made  and  put 
in  force  hy  such  public  utility  or  common  car- 
rier, and  such  changes  shall  be  plainly  indicated 
by  proper  reference  marks  in  amendments  or 
supplements  to  existing  tariffs,  schedules  or 
classifications,  or  iu  new  issues  thereof. 
change  shall  be  made  in  any  rate,  toU,  charge 
or  clasBifieation  or  sciiodule  of  charges,  joint 
rates,  or  in  any  rule  or  regulation  or  practice 
pertaining  to  the  service  or  rates  of  any  such 
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public  utility  or  common  carrier,  without  the 
consent  of  the  oonimisnon,  and  witUn  dilrty 
days  after  sncb  ctuiiiKes  have  bem' antiiorlted 
by  said  Public  Utilities  Oommissioii,  then  copies 
of  all  tariffs,  achedulca,  and  classiGcations,  aod 
all  rules  and  regulatioDS,  shall'  be  filed  in  every 
station,  office  or  depot  of  every  sueb  public 
utiltty  and  every  conunon  carrier  in  this  state, 
for  pnUie  iuweetion.'* 

Anotiwr  pertinent  sectton  reads: 

"Sec.  30.  Unless  the  comndssion  shall  other- 
wise order,  it  shall  be  unlawful  for  any  com- 
mon carrier  or  public  utility  governed  by  the 
provisions  of  thia  act  within  this  state  to  de- 
mand, collect  or  receive  a  greater  compensation 
for  any  service  than  the  charge  fixed  od  the 
lowest  schedule  of  rates  for  the  same  services 
on  the  1st  day  of  January,  1911."  Gen.  Stat. 
1915,  I  8358. 

The  plaintiff's  service  In  the  city  of  Seain- 
mon  was  pursuant  to  a  contract  which  had 
the  approval  of  the  dty,  and  that  contract 
was  to  endure  for  10  years.  The  public  util- 
ities act  did  not  modify  that  contract;  it 
did  not  impair  It;  it  did  not  extend  It.  It 
does  not  seem  necessary  to  enter  the  very 
debatable  field  as  to  whether,  If  so  con- 
strued, the  act  would  violate  section  10  of 
the  federal  Constitution.  The  court  is  famil- 
iar with  the  doctrine  that  the  contract  and 
due  process  clauses  of  the  federal  Constitu- 
tion are  not  violated  by  let^lslatlve  interfer- 
ence with  the  contract  rights  of  public  serv- 
ice corporations,  where  that  interference  Is 
based'  upon  a  Just  and  rational  exercise  of 
the  police  power  of  the  state,  and  state  reg- 
ulations abrogating  the  descrlmlnatory  or  ex- 
tortionate features  of  prior  contracts  of  pub- 
lic service  corporations  usually  fall  within 
that  principle.  Chicago,  etc.,  Railroad  v. 
Nebraska,  170  U.  S.  57,  18  Sup.  Ct.  513,  42 
Ll  Ed.  948;  Louisville  &  Nashville  R.  R. 
V.  Mottley,  219  U.  S.  467,  31  Sup.  Ct  265, 
55  Ll  Ed.  297,  34  I*  R.  A.  (N.  S.)  671;  Port- 
land Ry.  Ca  V.  Oregon  R.  R.  Comm.,  229  U. 
S.  397.  33  Sup.  Ct.  820,  57  t*  Ed.  1248; 
Milwaukee  Elec.  Ry.  v.  Wisconsin  R.  R. 
Comm.,  238  U.  S.  174,  35  Sup.  Ct.  820,  59  L. 
1^  1254 ;  Plnney  &  Boyle  Co.  v.  L.  A.  Gas, 
etc.,  Corp.,  168  Cal.  12,  141  Pac.  620,  L. 
R.  A.  1915G,  282,  and  notes,  Ann.  Cas.  1915D, 
471 ;  Raymond  Lumber  Co.  v.  Raymond  L. 
&  W.  Co.,  »2  Wash.  330,  159  Pac.  133,  L.  R. 
A.  1917C,  574;  Benwood  T.  Pub.  Serv.  Com- 
mission, 75  W.  Ta.  127,  83  S.  B.  29^  L.  R. 
A.  191SC,  1£B1,  and  notes. 

Kone  of  the  decided  cases,  however,  go  so 
far  aa  to  bold  that  the  police  power  will  Jus- 
tify an  arbitrary  extension  of  the  duration 
of  a  public  service  company's  contract — to 
change  It  for  example,  fi-om  10  yearn*  dura- 
tion to  16  or  20  years'  duration,  or  to  Indef- 
initely extend  it  Paul  Smith's  Hotel  Co.  v. 
Mountain  Home  Telephone  Co.,  P.  U.  B.  (N. 
y.)  1910a  78.  In  Bewick  v.  Alpena  Harbor 
Co,  89  Mich,  TOO,  a  statute  was  considered 
■whSOi  gave  three  years*  additional  life  to  cor- 
poratlons  whose  charters  had  expired  or  had 
been  fwfdted.  Chief  Justice  Campbell  said : 

"Chapter  180  foeetion  8485)  of  the  Compiled 
Laws  provides  that  corporations  whose  chu^ 


■ten  shall  expire  by  thdr  own  limitation,  or 
shall  be  annulled  by  ferfeltnre  or  otherwise, 
shall  nevertheless  continue  to  be  bodies  corpo- 
rate for  the  term  of  three  years  after  the  time 
when  they  would  have  been  so  dissolved,  for 
the  purpose  of  prosecuting  and  defending  suits 

S'  or  against  them,  and  of  enabling  tbem  grada- 
ly  to  settle  and  dose  Idieir  concerns,  to  dis- 
pose of  and  convey  their  property  and  to 
divide  their  capital  stock ;  but  not  for  the  pur- 
pose of  continuing  the  business  for  which  sncb 
corporatioDB  have  been  or  may  be  established." 
39  Mich,  page  704. 

« 

A  critical  examination  of  another  case  cit- 
ed by  appellees.  In  re  Consolidated  Gas  Co., 
56  Misc.  Rep.  49,  106  N.  T.  Supp.  407,  and  of 
the  case  referred  to  in  that  opinion.  Miner 
V.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  123  N.  T.  242, 
25  N.  K.  339,  takes  nothing  from  this  view. 
See,  also,  Krutz  v.  Paola  Town  Co.,  20  Kan. 
307.  General  legislation  extending  such  con- 
tracts or  corporate  cSiarters  or  franchises 
may  be  valid  as  grftuts  of  corporate  power, 
but  to  be  both  valid  and  binding  upon  the  cor- 
porations the  grants  of  power  must  be  accept- 
ed by  the  latter,  formally  or  by  acquiescence 
or  estoppel. 

One  phase  of  this  question  was  lately  be- 
fore this  court.  In  City  of  Wilson  t.  Electric 
Ughl  Co.,  101  Kan.  425,  166  Pac.  612,  a 
public  service  corporation  which  bad  enjoy- 
ed a  franchise  from  the  city  tax  16  yeara  re- 
fused to  remove  its  poles  and  wires  from 
the  dty  street  when  Its  franchise  term  ex- 
pired. It  insisted  that  the  public  utilities 
act  forbade  it  to  remove  Its  pides,  etc,  and 
forbade  It  to  diange  Its  utility  serrloe  with- 
out the  consent  of  the  Public  Utilities  Com- 
mission; and  that  the  older  statutes  con- 
ferring authority  upon  the  city  to  regulate 
and  govern  matters  of  this  sort  were  super- 
seded and  impliedly  repealed  by  the  public 
utilities  act  In  analyzing  the  pertinent 
provisions  of  the  act,  Chief  Justice  Johnston, 
speaking  for  the  court,  said: 

"But  none  of  these  provisions  nor  anything 
contained  in  the  act  hints  at  a  legislative  pur- 
pose to  give  the  commission  authority  to  impose 
a  franchise  upon  the  [>eopIe  of  a  city,  whether 
willing  or  unwilling,  nor  to  reanifnate  a  fran- 
chise that  has  expired.  It  can  no  more  grant 
or  renew  a  franchise  than  it  can  create  a  cor- 
poration or  vest  a  foreign  cofporation  with 
authority  to  do  bnsinese  in  the  state.  •  •  • 
The  same  may  be  said  of  City  of  Scnmmon  v. 
Gas  Co.,  98  Kan.  812,  160  Pac.  316,  also  cited 
by  defendants.  In  that  case  the  gas  company 
had  been  granted  a  franchise  to  furnish  gas  to 
others,  and  under  the  grant  It  had  laid  pipes 
and  delivered  gas  to  consumers.  It  ceased 
to  supply  the  gas  as  It  was  required  to  do  un< 
der  the  franchise  and  its  contract,  and  it  was 
held  that  the  matter  of  restoring  and  continu- 
ing the  senHce  was  within  the  jurisdietlon  of 
the  Public  Utilities  Commission.  A  wiiolly 
different  controversy  would  have  been  present- 
ed if  the  gas  company  had  entered  the  city 
without  a  franchise,  and  the  question  had  arisen 
whether  the  mayor  and  council  of  the  city  or 
the  PubUc  UtilitieB  Commissi<m  had  the  con- 
trol of  the  streets  of  Scammon,  or  whether  the 
commission  could  revive  a  franchise  that  had 
expired.  *  *  *  No  expren  repeal  of  the  stat- 
ute giving  the  authority  to  dtles  has  been 
diseomed*  and  we  think  none  Is  implied," 
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The  corollary  to  the  City  of  WUaon  Case 
ts  tbe  me  at  bar.  If  a  pnUlc  service  cor- 
poration may  not  tarry  In  a  city  after  Its 
franchise  has  expired,  It  cannot  be  compelled 
to  tarry  atber  its  contract  of  serrlce  has  «• 
plred.  And  since  It  la  under  no  farther  cor- 
porate doty,  there  is  nothingr  to  prevent  it 
from  entering  Into  a  nevr  contract  or  ac- 
quiring a  new  or  differmt  franchise;  nor 
can  there  be  ai^  pmsible  harm  arise  from 
this,  for.  an  nnfalr  c(nitract  between  the  dty 
and  the  utilily  c<»npany  may  be  cmrected 
either  by  the  Initiative  and  referendum  of 
the  electors  or  by  appeal  to  tbe  Public  Utili- 
ties Commission  (aoMoa  33,  Utilities  Act)  or 
by  both  of  these  correctives.  It  cannot  be 
that  the  Legislature  intended  to  burden  the 
state  comudsslon  in  the  first  instance  with 
tbe  myriad  public  service  matters  of  purely 
local  concern  which  ctmUnually  arise  in  all 
the  half  thousand  cities  of  this  state.  It 
would  not  be  humanly  possible  for  the  com- 
mission to  attend  to  them,  to  say  nothing  of 
the  more  important  ctmcems  for  the  regu- 
lation of  whldi  the  commission  was  created. 

The  further  reflection  given  to  this  case 
reassures  tbe  court  that  its  memorandum 
decision  handed  down  in  July  was  correct, 
and  it  is  adhered  to.  Rehearing  denied.  All 
the  Justices  concurring. 


HELUS  T.  EASTEBy  KANSAS  OIL  CO.. 
limited.  (Ka  21332.) 

(Supreme  Omrt  of  Kansas.   Dec.  8,  1917.) 

(ByUabui  hy  (he  Court.) 

1.  NinsANCE  ^»S(5)— Pbivaw  "Nuisance"— 
On.  Bepinebt. 

If  tbe  owner  of  a  refioery  permits  oil,  ref- 
use, and .  poisonous  substances  in  large  quaQli- 
ties  to  escape  from  the  refinery  and  flow  over 
and  upon  the  land  of  his  neishbor,  causing  ma- 
terial injury  to  tbe  neighbor,  the  use  of  tHe  re- 
finery will  be  deemed  to  be  unreasmiable  and  to 
confltitute  a  "nuieanoe." 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  Urst  and  Second  Series,  Nui- 
sance.] 

2.  Nuisance  •=35— Pbivatb  NuisAncB— Lxa- 
Biurr  roa  Damages. 

The  fact  that  the  business  of  the  refinery  Is 
In  itstilf  a  lawful  one,  and  that  the  owner  of  it 
operates  it  carefully,  will  not  exempt  him  from 
liability  for  cttitiue  oil,  refuse,  and  poisonous 
substances  on  tbe  laud  of  the  plaintiff  in  aueb 
quantities  as  to  cause  him  substantial  Injury. 

3.  Nuisance  «5»50(1)— Pbivatk  Nuisance- 
Lias  iutt. 

Tbe  liability  of  the  defendant  in  sucb  a  case 
is  measured  by  the  rules  in  relation  to  a  nui- 
sance, iostead  of  those  governing  cases  of  neg- 
ligence. 

Appeal  from  District  Court,  Allen  (bounty. 

Action  by  S.  F.  Helms  against  tbe  Eastern 
Kansas  Oil  Company,  Limited.  Judgment 
for  plalntUf,  and  defendant  appeals.  Af- 
firmed. 


Apt  9t  Aitt,  of  for  aM)^lant  Chrla.  S. 
Bitter,  <^  I(da,  for  an>eUee. 

JOHNSTON,  0.  J.  ThU  action  was 
broo^t  1^  S.  F.  Helms  against  flie  Eastern 
Kansas  Oil  Coinpany,  Limited,  to  recover 
damages  alleged  to  have  been  caused  through 
the  operatim  of  defendant's  cHX  refinery, 
which  Is  situated  near  the  com»  <iA  plain- 
tiff's taxm,  whldi  he  has  occupied  as  a  home- 
stead for  many  years.  A  small  natural  wa- 
ter course  flows  through  the  refinery  grounds 
and  across  the  north  half  of  plaintiff's 
farm.  On  Hay  1,  1914,  the  plaintiff  brought 
an  action  against  the  defendant  claiming 
damages  because  of  the  oil,  poisonous  sub- 
stances, and  fumes  which  the  defendant  had 
allowed  to  escape  from  the  reflnery  and  pass 
over  his  farm,  causing  injury  to  the  land  and 
also  to  some  of  his  cows.  The  trial  of  that 
case  resulted  in  a  judgmoit  in  defendant's 
favor  as  to  the  injury  to  the  land  but  In  ftvor 
of  tbe  plaintiff  as  to  the  injury  to  the  cowl 
That  Judgment  stands  as  a  finality,  and  the 
award  made  against  the  defendant  has  been 
paid  and  satisfied.  On  October  1,  1915,  tbe 
presNit  action  was  begun,  in  which  the  plain- 
tiff averred  that  during  the  last  two  years, 
and  especially  since  May  1,  1914,  the  de- 
fendant had  permitted  large  quantities  of 
oil,  refuse,  and  poisonous  substancee  to  es- 
cape from  Its  premises  and  run  upon  and 
over  his  land,  and  also  that  it  had  contami- 
nated the  air  with  foul  and  iU-suielllng  gases 
and  vapors  which  were  carried  U[}on  his 
farm  and  into  his  residence.  There  was  an 
allegation  that  the  defendant  had  Hilarged 
Us  plant  since  May  1,  1914,  and  that  the  flow 
and  passage  of  oil,  fumes,  and  poisons  had 
been  correspondingly  Injnreased,  with  the  re- 
sult that  his  land  had  been  Injured  to  the 
extent  of  fl,(M)0,  and  that,  in  addition  to  the 
damage  to  the  land,  his  orchard  and  trees 
had  been  injured  and  the  health  and  com- 
fort of  the  family  Impaired,  for  which  he 
asked  ^2,000.  A  motion  of  defendant  to  re- 
quire the  plaintiff  to  separatdy  state  and 
number  his  causes  of  action  was  overruled, 
the  court  holding  that  only  a  sin^e  cause  of 
action  had  been  pleaded.  The  defendant  an- 
swered that  it  was  carrying  on  the  reflnery 
business  in  a  lawful  and  proper  way;  that 
the  stream  that  flows  throu^  the  premises 
of  both  is  a  natural  water  course;  that 
the  use  It  made  of  the  stream  was  lawful  and 
proper;  and  that,  If  any  substances  had 
flowed  upon  plaintiff's  land.  It  was  due  to 
excessive  rainfall  (an  act  of  God) ;  and  fur- 
ther that  the  claims  made  by  tlie  plaintiff 
had  either  been  adjudicated,  or  were  barred 
by  the  statute  of  limitations.  At  a  trial  on 
these  Issues,  a  Jury  returned  a  verdict 
awarding  plaintiff  $300,  and  also  spetdal 
findings  that  plaintiff's  land  was  as  valuable 
on  October  1,  1915,  as  It  had  been  on  May  1^ 
1914,  and  that  the  trees  for  the  destruction 
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of  which  plalntUf  asked  damages  bad  died 
from  improper  care  and  from  neglect  On  tbe 
motion  of  the  defendant  the'>eourt  set  aside 
the  special  findings  and  verdict  and  grant- 
ed a  new  trial.  The  plaintifC  then  amend- 
ed his  petition  setting  fwth  the  creatl<Hi  and 
maintenance  of  a  niUsance  on  plalntUf's  land 
by  permitting  tiie  escape  of  and  the  throwing 
of  pcdaonous  substances  and  vapors  over  it 
for  Which  he  asked  $3,000.  He  also  alleged 
special  injury  to  the  lire  stock  wlilcb  de- 
creased ttie  quantity  of  milk  given  by  bis 
cows,  amounting  to  $665,  and  for  the  de- 
struction of  crops  and  pasture  he  a^ed 
9300,  In  this  petitloD  he  alleged  that  since 
May  1, 1914,  the  defoidant  bad  increased  the 
equipment  of  its  plant,  which  increased  the 
injury  to  his  land  and  other  pnH>erty.  The 
answer  whldi  the  defendant  made  to  the  first 
I>etltlon  was  reflled  as  the  answer  to  this 
petition.  The  court  ruled  that  this  petition 
stated  a  single  .cause  of  action,  and  it  in- 
structed the  jury  that  ttie  former  adjudica- 
tion constltnted  a  bar  to  a  recovery  of  any 
d^redatlon  In  or  damage  to  the  land  which 
had  occurred  prior  to  May  1,  1914,  and  that 
only  such  damages  could  be  recovered  as  had 
becoi  caused  since  tbat  time  through  the  en- 
largement of  the  defendant's  refinery  and 
increased  fiow  of  refuse  matter  upon  the 
land.  The  jury  were  further  Instructed  tbat 
the  former  Judgment  would  not  bar  a  re- 
covery for  the  alleged  loss  of  crops  and 
pasture  and  Injury  to  live  stoc^.  The  sec- 
ond trial  of  this  case  resulted  In  findings  that 
the  defendant  had  not  Increased  the  output 
of  its  plant  since  May  1,  1914.  and  that  tbe 
land  had  not  decreased  in  value  since  that 
time.  There  was  a  finding  by  the  jury  tbat 
the  plaintiff  had  sustained  no  loss  through 
the  wrongful  acts  of  the  defendant  except 
for  injury  to  the  grasa  on  25  acres  of  pas- 
ture land. 

In  its  appeal  defendant  complains  of  the 
ruling  refusing  to  require  the  plaintiff  to 
separately  state  and  number  his  causes  of 
action,  inatstlng  that  the  claim  for  general 
damages  to  the  laud  constituted  a  distinct 
aiuse  of  action  and  that  the  claim  for  spe- 
cial damages  to  other  property  constituted  a 
different  cause  of  action.  Since  the  Jury  has 
specifically  found  that  the  Uud  was  not  m- 
Jured  and  has  only  awarded  damages  upon 
the  single  Item  of  the  loss  of  the  grass,  the 
question  is  no  longer  material.  Nor  is  there 
any  good  ground  for  the  complaint  of  a  vari- 
ance between  the  original  and  amended  peti- 
tions. 

[1,2]  It  is  contended  tbat  the  averments 
in  the  plaintiff's  amended  petition  did  not 
warrant  a  recovery,  and  therefore  defend- 
ant's demurrer  should  have  been  sustained. 
This  contention  is  based  mainly  on  the 
ground  that  in  the  petition  there  was  no  al- 
legation of  any  unnecessary  act  of  the  de- 
fendant in  the  construction  or  operation  of 
the  refinery,  nor  any  averment  that  in  Its 
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operation  it  was  guilty  of  any  negligent  act 
or  omission.  Defendant  Insists  that  fbe  liiisl 
ness  Is  a  lawful  one  and  that  there  can  be 
no  liablMty  to  the  plaintiff  as  a  result  of  the 
operation  of  the  refinery  in  the  absence  of 
negligence  of  the  defendant  Plaintiff's  ac- 
tion as  pleaded  must  be  regarded  as  one  for 
ntiisance  rather  than  negligence.  An  owner^ 
of  property,  althougli  conducting  a  lawful 
business  thereon,  is  subject  to  reas<mable  lim- 
itations. Be  must  use  bis  property  so  as  not 
to  unreasonably  interfere  with  the  health  or 
comfort  of  his  neighbors  or  with  their  right 
to  the  enjoyment  of  their  property.  J 

"If  he  makes  an  unreasonable  or  unlawful 
use  of  it,  so  as  to  produce  material  Injury  or 
great  annoyance  to  bis  neighbor,  he  will  be 
guilty  of  a  nuisance  to  his  neighbor,  and  the  law 
will  bold  him  responsible  for  the  consequent 
damage."  B\)garty  v.  Pressed  Brick  Co.,  SO 
Kan.  478,  487,  SI  Pac.  1052,  1054  [18  L.  R.  A. 
T56]. 


In  Stotler  v.  Rochelle,  83  Kan.  .86,  109 
Pac.  788,  29  L.  R.  A.  (N.  S.)  49,  the  court  in 
defining  a  "nuisance"  said: 

"It  is,  of  course,  not  necesBary  that  the 
use  to  which  property  Is  put  shall  be  unlawful 
in  itself  in  order  to  CMisbtute  it  a  naisance  in 
the  eye  of  the  law."  83  Kan.  page  88, 109  Pac. 
page  788  [29  L.  R.  A.  (N.  8.)  ^1. 

Nor  will  the  fact  that  the  business  Is  car- 
ried on  carefully  and  in  accordance  with 
the  ordinary  methods  employed  in  such  a 
business  relieve  one  from  liability  to  a  neigh- 
bor it  the  use  is  nnreaBmiaMe  and  such  as 
constitutes  a  nuisance.  In  Hauck  v.  Pipe  lAne 
Co.,  Ltd.,  AppeUanta,  1B8  Pa.  866,  26  Atl.  644, 
20  L.  B.  A.  642,  84  Am.  St  Rep.  710,  It  was 
said: 

"  'If  the  mere  fact  tbat  the  business  is  a  law- 
ful business,  and  has  been  conducted  witli  care, 
would  be  a  defense  where  a  nei^bor's  land  had 
been  injured  in  consequence  of  the  business 
carried  on  there,  the  escape  of  gas  for  instance, 
or  the  escape  of  oil,  the  resnlt  would  be  that  a 
man  might  lose  his  farm;  mU^t  be  compelled  to 
leave  it,  and  have  no  compensation,  simply  be-- 
cause  the  business  which  brought  about  this  loss 
was  a  lawful  business,  and  was  carried  on  care- 
fully. That  is  not  the  law.  No  man's  property 
can  be  taken,  directly  or  indirectly,  without 
compensation  under  the  law  of  this  state. 
Heace,  there  are  cases,  and  a  great  many  uf 
them,  wbere  a  defendant  is  held  liable  in  dam- 
ages, although  his  busioess  is  lawful,  and  he 
has  exercised  care  in  carrying  it  on.' "   153  Ph. 

gage  376.  26  Aa  page  645,  20  L.  R.  A.  642, 
4  Am.  St  Rep.  710. 

[1]  Whether  or  not  a  use  «4iidi  in  itstif 
is  lawful  ia  a  nuisance  depends  upon  a  num- 
ber circumstances — ^locality  and  snrround- 
li^  the  number  of  people  living  there,  the 
prior  uae,  whether  it  is  continual  or  occa- 
sional, and  the  extent  of  the  nuisance  and  in- 
jury caused  to  the  neighber  from  the  use.  If 
the  injury  Is  slight  and  trivial  and  occurs  in 
the  development  of  the  natural  resources  of 
the  land,  it  Is  not  deemed  to  be  unreasonable. 
Phillips  V.  Brick  Co.,  72  Kan.  643,  82  Pac. 
787.  2  L.  R.  A.  (N.  S.)  92.  The  oil  that  was 
treated  by  the  defendant  at  the  refinery  was 
obtained  elsewhere,  and  Its  operations  had 
no  cramection  with  the  products  of  the  land 
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or  tlie  develcqpment  of  Its  natural  resoarces. 
Taking  the  averments  of  the  plaintiff,  it  Is 
clear  that  the  quantity  of  <^1,  refuse,  fumes, 
and  gases  that  were  thrown  upon  plaintiff's 
land  constituted  an  unreasonable  ose  and  a 
nuisance.  However  useful  and  lawful  the 
•business  in  Itself  is,  the  defendant  cannot  be 
permitted  to  carry  It  on  In  such  a  way  as  to 
cause  material  injury  to  the  plaintiff.  When 
the  Injurious  sutntances  were  thrown  upon 
plaintiff's  land  iu  the  excessive  quantities 
and  in  the  manner  set  forth  in  plaintiff's 
petition,  the  defendant's  use  of  Its  property 
became  both  unreaB<Hiable  and  unlawful.  In 
the  leading  case  of  Fletcher  v.  Rytands,  L.  R 
1  Exchequer,  •265,  it  was  said: 

"The  person  whose  grass  or  corn  is  eaten  down 
by  the  escaping  cattle  of  his  neighbor,  or 
whose  mine  is  flooded  by  the  water  from  his 
neighbour's  reservoir,  or  whose  cellar  is  invad- 
ed by  the  filth  of  bis  neighbour's  privy,  or  whose 
habitation  is  made  unhealthy  the  fumes  ami 
noisome  vapours  of  bis  neighbour's  alkali 
works,,  is  damnified  without  any  fault  of  his 
own;  and  it  seems  but  reasonable  and  just  that 
the  neighbour,  who  has  brought  somethine  on 
his  own  property  which  was  not  naturally  there, 
harmless  to  others  so  long  as  it  is  confined  to 
his  own  property,  but  which  he  knows  to  be  mis- 
chieroQS  if  ft  gets  on  his  neighbour's,  slioald  be 
obliged  to  make  good  the  damage  which  ensues 
if  he  does  not  sneceed  in  confining  it  to  his  own 


property.  But  for  his  act  In  bringing  it  there 
no  misdiief  could  haTs  aeemed,  and  It  seeou  bnt 
just  that  be  shoald  at  hia  peril  ke^  it  there 
BO  that  no  mischief  may  accrue,  or  answer  for 
the  natural  and  anticinated  consequence*.  And 
upon  authority,  this  we  think  is  establi^ed  to 
l>e  tbe  law  whether  the  things  w  bron^t  be 
beasts,  or  water,  w  filth,  or  atencbes."  Page 
280. 

See,  also,  Ollmore  v.  Salt  Co.,  84  Kan.  728, 
116  Pac.  641.  34  L.  B.  A.  (N.  B.)  48;  Kannaa 
City  T.  Serum  Co.,  87  Kan.  786,  125  Pic,  70; 
McCarty  v.  Natural  Carbonic  Gas  C!a,  188  N. 
T.  40,  81  N.  E.  648, 13  L.  R.  A.  (N.  S.)  465,  12 
Ann.  Cas.  840;  Hauck  t.  Pipe  Line  Co.,  Ltd., 
Appellants,  153  Pa.  366,  26  AU.  644,  20  li.  B, 
A.  642, 34  Am.  St.  Rep.  710;  note,  U  L.  B.  A. 
(N.  Q.)  635. 

Bnror  assigned  in  the  OTerruling  ot  the 
demurrer  to  plalntifTa  evidence  Is  not  avail- 
able, aa  the  evidence  is  not  preserved  In 
the  record.  The  objections  to  the  instmo 
tioDS  have  been  answered  In  part  in  what  has 
been  said  on  the  contention  that  a  cause  of 
action  ^was  not  stated  In  the  amended  peti- 
tion, and  we  find  nothing  substantial  In  tiie 
other  obJectioDs  to  the  rullnga  <hi  the  in- 
structions. 

The  Judgment  of  the  district  court  Is  af- 
firmed. AU  the  Justices  concurring. 
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ITOBBES  T.  MADDEN.    (No.  21095.) 
(Snpruie  Court  of  Kansas.  Dec.  8,  19170 
(89Jidbm$  by  the  Court.) 
Appeal  ahd  Ebbob  «=s>1198— MBBira— Dib- 

On  a  former  appeal  the  judgment  in  this 
case  was  affirmed  (Forbes  v.  Madden,  98  Kan. 
559,  158  Pac.  850).  and  in  due  time  the  mandate 
was  sent  down  and  spread  on  the  record.  There- 
after dsfiendant  applied  to  the  district  court  for 
an  lojnnction  to  reatrain  the  enforcement  of 
tlie  mandate,  and  to  have  the  district  court  pass 
upon  the  decision  of  this  court  and  determine 
whether  It  was  lecally  rendered.  The  district 
court  A«U  that  it  is  without  power  to  restrain 
and  enjoin  judgments  .lod  orders  of  the  Supreme 
Court.  The  appeal  from  this  rtUinic  being  with- 
out semblance  of  merit,  it  is  dismissed  at  the 
costs  of  defendant 

Appeal  from  Dlstriet  Court,  Shawnee 
CDnntT'  - 

Action  by  W.  M.  Forbes  against  John  C. 
Madden.  Judgment  for  plaintiff  was  affirmed 
«m  appeal,  and  after  mandate  defoidant  ap- 
lAled  to  the  district  court  for  an  order  en- 
Jirintns  tbe  enforcement  of  tbe  mandate  and  a 
proceeding  against  blm  and  bis  sureties  on 
a  supersedeas  bond.  From  an  order  denying 
sndi  application,  he  appeals.  Dismissed. 

J.  M.  Stark,  of  Topeka.  tor  aM>eUant.  J. 
B.  Larlmw,  (rf  Topefea,  for  appellee. 

PORTER,  J.  Originally  the  action  was  one 
by  plaintiff  to  recover  from  defendant  upon 
certain  promissory  notes.  The  district  court 
on  December  21,  1914.  rendered  judgment 
against  the  defendant  In  plaintiff's  favor.  On 
appeal  to  this  court  tbe  judgment  was  af- 
firmed. Forbes  T.  Madden,  98  Kan.  659,  168 
Paa  850.  In  due  course  tbe  mandate  direct- 
ing that  the  judgment  be  affirmed  was  sent 
down  to  the  district  court  and  spread  on  tbe 
record.  Thereafter  the  defendant  filed  an  ap- 
plication In  the  district  court,  asking  for  a  re- 
straining order  and  injunction  to  prevent  the 
enforconent  of  the  mandate  and  to  restrain 
the  plaintiff  from  proceeding  against  him  and 
his  sureties  upon  the  supersedeas  bond,  ^e 
uow  comes  to  this  court  on  appeal,  claiming 
that  tbe  district  court  erred  in  refusing  to 
grant  Mm  the  relief. 

It  is  not  contended,  and  cannot  be,  that 
the  mandate  is  ambiguous.  The  defendant  Is 
still  dissatisfied  with  the  original  judgment 
of  the  trial  court,  and  with  the  decision  and 
o^nlon  of  this  court  affirming  that  judgment, 
lliis  is  the  real  grievance  of  which  he  com- 
plains. In  his  ai^llcation  for  the  injunction 
he  asked  to  have  the  district  court  pass  upon 
the  decision  of  this  court,  and  determine 
whether  it  was  legally  rendered  In  substantial 
compliance  with  the  Cktde  of  Procedure,  and 
whether  the  opinion  and  mandate  violated 
the  rights  of  the  defendant,  and  deprived  him 
of  property  without  due  process  of  law,  and 
denied  to  btm  the  equal  protection  of  the 


laws,-  as  guaranteed  by  the  Constitution  of 
the  United  States.  A  mere  statement  of  the 
facta  is  sufficient  tq  show  that  the  proceeding 
cannot  be  maintained.  It  is  not  necessary 
In  this  proceeding  to  construe  section  592  of 
the  Civil  Code  (Gen.  St.  1915,  |  7496),  which 
makes  it  the  duty  of  the  justices  of  the  Su- 
preme Court  to  prepare  and  file  with  the  pa- 
pers in  each  case  "full  notes  of  the  opinion  of 
tbe  court  upon  the  questions  of  law  arising  in 
the  case,"  or  the  provision  of  section  5911 
(section  7497),  requiring  a  written  syllabus 
of  the  points  of  law  decided  in  each  case. 
The  defendant  has  had  hla  day  In  court.  Tbe 
judgment  of  the  district  court  was  affirmed, 
and  every  point  sought  to  be  raised  by  him  In 
this  proceeding  was  necessarily  Included  In 
and  determined  against  him  when  bis  petition 
for  rehearing  was  denied.  The  mandate  di- 
rected tbe  district  court  to  affirm  the  judg- 
ment, and  there  remained  nothing  for  that 
court  to  do  but  to  obey.  When  the  petition 
for  rehearing  was  denied,  the  judgment  be- 
came final  and  conclusive  as  to  all  questions 
sought  to  be  raised  by  this  proceeding.  If 
defendant  was  not  satisfied  with  the  decUion 
and  (pinion  on  the  former  appeal,  If  he  be- 
Iteved  that  any  of  his  constitutional  rights 
were  Infringed,  the  only  method  of  redress 
left  for  him,  in  case  this  court  refused  to  re- 
open the  cause,  was  by  appeal  to  the  Sapreme 
Court  of  the  United  States.  Hie  district 
court  is  without  power  to  restrain  or  enjoin 
judgments  and  orders  of  the  Supreme  Court 
The  appeal  being  without  semblance  of 
merit,  it  is  dismissed^  at  the  costs  of  defend- 
ant. All  ihe  Justices  concurring. 


HOLCOMB  T.  CUFTON  TP.,  WILSON 
COUNTY.    (No.  21080.) 

(Supreme  Court  of  Kansas.    Dec.  8,  1917.) 

(Svllalus  by  the  Court.) 

Appeal  and  Ebrob  «=s1001(1)  —  Dernnm 
Hails— Findings  and  Evidenoe. 
In  an  action  to  recover  for  injuries  alleged  to 
have  been  occasioned  by  defective  guard  rails 
on  a  township  bridge,  it  is  held,  that  the  record 
fails  to  disclose  prejudice  or  passioa  on  the  part 
of  the  jurv,  and,  tbe  gndioss  being  sustained  by 
evidence  showing  that  the  plaintiff  was  without 
fault,  that  the  guard  rails  were  insufficient,  that 
this  was  the  proximate  cause  of  plaintifTs  inju- 
ries, and  that  the  township  trustee  had  due  no- 
tice of  the  defect,  a  judgment  against  the  town- 
ship cannot  be  disturbed. 

Appeal  from  District  Court.  Wilson  County. 

Action  by  Belle  Holcomb  against  Cllftwi 
Township,  Wilson  County.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Miles  E.  Canty  and  W.  H.  Edmundson,  both 
of  Predonla,  for  appellant  .S.  C.  Holmes, 
of  Yates  Center,  and  P.  C.  Young,  of  Fre- 
donla,  for  appellee. 
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PORTER,  J.  Tbe  plalDtlff  reooTered  judg- 
ment agaliut  GllftiHi  towDBhlp  ta  WUbod 
county  for  damages  resulting  from  the  negli- 
gence of  the  defendant  In  the  construction  of 
a  concrete  brldg&  The  township  aiweals  and 
aoAB  a  rerersal  mainly  on  tbe  ground  that 
the  verdict  la  contrary  to  the  evidence  and 
was  given  under  lnflu«ice  of  passion  and 
prejadice.  It  Is  substantially  an  attempt  to 
have  this  court  pass  upon  the  weight  of  the 
testimony.  , 

The  appellant's  contentions  are:  First, 
that  there  was  no  negligence  In  the  construc- 
tion  of  the  bridge,  although  the  Jury,  upon 
what  must  be  regarded  as  sufficient  evidence, 
find  that  there  was  negligence ;  second,  that 
If  the  bridge  was  negl^cently  constructed, 
that  was  not  the  proximate  cause  of  the  in- 
Jury;  and,  third,  that  tbe  township  is  not 
liable  by  reason  of  f&ilnre  to  give  the  trus- 
tee notice  as  required  by  tbe  statute. 

In  August,  1913,  the  township  constructed 
a  concrete  bridge  across  a  small  creek  on  a 
highway  south  of  the  town  of  Buffalo.  The 
bridge  is  12  feet  6  Inches  in  the  clear  between 
the  abutments,  16  feet  in  length,  and  on  ei- 
ther side  there  Is  a  concrete  guard  or  railing 
18  inches  high  and  8  inches  thick.  The  origi- 
nal plan  contemplated  putting  up  a  railing  of 
2-1  nch  gas  pipe  on  either  side,  and  in  each  of 
tbe  concrete  guards  three  2-luch  holes  were 
left  for  that  purpose,  one  at  each  end  and 
one  In  tbe  middle.  For  some  reason  no  rail- 
ing was  constructed  upon  the  concrete  guard. 
The  accident  happened  In  March,  1914.  The 
plaintiff,  together  with  Afrs.  Perkins  and  an- 
other woman  who  held  a  small  child  ou  her 
lap,  was  riding  in  a  single-seated  buggy; 
Mrs.  Perkins  driving.  When  the  horse  reach- 
ed the  middle  of  the  bridge,  it  became  fright- 
ened at  an  animal  in  the  creek  below  and 
commenced  to  back.  In  some  manner  both 
rear  wheels  got  astride  one  of  the  concrete 
gnards  and  the  buggy  hung  suspended,  spill- 
ing the  occupants  into  the  creek  bed  and  in- 
juring the  plaintiff.  At  the  trial  the  de- 
fendant hud  a  theory  that  the  horse  backed 
the  buggy  entirely  off  the  bridge,  then  moved 
forward  drawing  the  rear  wheels  over  the 
outside  of  the  concrete  guard.  We  are  un- 
able to  see  what  particular  dUEerence  it  would 


make  Just  how  the  accident  happened.  If  tbe 
negligence  in  the  construction  of  the  bridge, 
which  the  Jury  found  was  tbe  proximate 
cause  of  the  accident,  was  in  not  having  a 
sufficient  guard  rail.  It  was  sUpolated  at 
the  trial  that  tbe  height  of  the  hub  on  the 
wheels  of  the  vehicle  In  whidi  plaintiff  was 
riding  was  21  inches. 

There  is  nothing  In  the  evidence  or  findings 
to  indicate  tliat  the  Jury  were  influenced  by 
passion  or  bias,  or,  as  defoidant  oontoids, 
found  a  verdict  for  plalntUt  because  of  sym- 
pathy for  her.  Much  ot  defmdant's  argu- 
ment would  have  been  pnwer  before  the  Jury 
but  has  no  place  here,  because  It  require  us 
to  pass  upon  the  vrelght  of  the  evidence. 
Tbe  trustee  of  the  township  was  a  witness, 
and,  while  he  disclosed  a  very  deficient  mem- 
ory, there  was  eooogfa  In  his  admissions  to 
show  that  he  had  actual  notice  of  the  condi- 
tion of  the  bri^e.  The  <«ly  oonfltct  In  the 
evidence  was  over  the  question  whether  the 
bridge  was  negligently  constr^icted  by  rea- 
son of  the  height  of  the  guard.  The  statute 
makes  It  the  duty  of  the  township  trustee  to 
"cause  to  be  placed,  in  a  substantial  manner, 
and  maintained  In  good  repair,  on  each  and 
every  bridge  of  a  span  of  ten  feet  and  over 
erected  by  any  township  or  road  district 
upon  any  public  highway  in  their  respective 
townships,  good  and  sufficient  guard  rails  on 
each  side  of  any  such  bridge."  Section  723, 
Gen.  Btat  1915.  Section  722  of  the  statute 
makes  the  township  liable  to  any  person  In- 
jured on  account  of  a  defective  bridge,  who  la 
'flree  from  fault  or  negligence,  provided  the 
trustee  has  had  notice  of  such  defective  con- 
dition at  least  Ave  days  prior  to  tbe  Injury. 

The  county  engineer  and  other  witnesses 
familiar  with  tbe  construction  of  bridges  tes- 
tified on  behalf  of  the  township,  in  aubstance, 
that  In  their  oirinlon  the  guard  was  sufficient 
The  Jury  have  found  on  cmifllctlug  evidence 
that  it  was  not,  and  that  the  Insufficient 
guard  was  the  proximate  cause  of  plaintiff's 
Injuries.  There  was  no  conflict  In  the  evi- 
dence showing  notice  to  the  trustee,  and  Qie 
Jury  have  absolved  the  plaintiff  from  fault  or 
negligence  on  faer  part 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 
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K01>GEB8  T.  SLAVBNa     (No.  aOSie.) 

(Sivnuw  Oottrt     Kuuna.  Dec.  8^  1917.) 

Appeal  from  District  Court,  Bwo  Ooonty. 

On  rehearing.  Affirmed. 

For  former  opinion,  fee  101  Ebil  4,  168 

Pa&  1088. 

Jdo.  H.  Connaughton,  of  Kingman,  Can-  W. 
Taylor,  of  Hntchlnson,  and  H.  E.  Walter,  of 
Kingman,  for  appellant  F.  L.  Martin,  Van 
M.  Martin,  and  H.  S.  Lewla,  all  of  Hutt^- 
son,  tor  an>ellee. 

"DAWSON,  J.  In  the  opinion  In  this  case 
handed  down  In  June  (101  Kan.  4,  168  Pac 
1068),  an  excerpt  of  amDeUan^s  testlmonr 
takm  from  the  transcript  was  quoted  as  eTl> 
dence  in  am>port  of  defeadant'B  contention 
that  appelant  Bodgem  trained  Us  Interest 
in  the  cattle  when  they  were  sold  to  Raw- 
lins. At  the  rdienring  tlie  court  has  been 
advised  that  tbis  testlmimy  had  rc&rence 
to  a  lAase  of  Qa  lawsolt  not  before  this 
court  on  appeal.  There  was,  howerer,  perti- 
nent erldenoe  soffidtiat  to  support  defend- 
ant's contentifm  on  the  mattor  under  review. 
As  was  said  In  our  original  opinion: 

"^ther  features  of  the  CTidence  wert;  That 
the  freight  bill  on  the  cattle  from  El  Peso  to 
Balhart  was  $1,600;  that  in  the  presence  of  a 
witness,  who  was  the  president  of  a  HutchlnBtm 
tmnk,  a  conversation  oc«^irred  nt  the  hick  bed 
of  SlavoM,  where  Bodxers  explained  that  he 
was  the  owner  of  a  half  interest  in  the  cattle 
sold  to  Rawlins,  and  that  the  interest  ot  Slav- 
ens,  which  was  the  $1,142  whi-^  be  had  ad- 
vanced on  the  original  purchase  priccj  and  his 
share  of  the  profits  by  the  sale  to  Rawhns^  $800, 
should  be  paid  to  the  Hutchinson  bank  tor  the 
benefit  of  Slavene.  To  another  witness  Rodgers 
asserted  that  be  had  a  half  interest  in  the  cat- 
tle. Bodgers  received  all  the  cash  paid  by  Raw- 
lins; Slavens  none."  101  Kan.  page  7.  168 
Pac.  page  1080. 

Elsewhere  It  appears  In  Slavens'  cross^x- 
amlnatlon: 

"Q.  Tou  knew  Bodgen  was  only  acting  as  a 
commission  man?  A.  No,  ilr ;  he  owned  a  half 
interest  in  these  cattle." 

This  accords  In  part  with  Bodgeis'  testi- 
mony where  be  stated  that,  it  was  a  half  In- 
terest In  the  cattle  whldb'  Slavens  sold  to 

RawUns. 

On  October  21,  1011,  Rodgers  wrote  to 
Rawlins: 

"I  know  that  it  was  understood,  the  day  the 
sale  was  made,  that  you  were  only  buying  onc- 
.balf  interest  !n  the  cattle.** 

On  December  22,  1011,  Rodgers  wrote  to 
Rawlins: 

"When  Mr.  Slavens  sold  yon  the  cattle,  I 
owned  a  half  interest  in  them  at  that  time; 
I  supposed  I  was  out  of  the  deal.  *  *  *  As 
it  now  stand^  I  do  not  know  whether  I  own  a 
one-sizth  (?)  uterest  in  the  stem  or  not." 

It  Ifl  needless  to  rehearse  the  evidence  at 
greater  length.  It  has  been  thorou^ly  con- 
stdered,  and,  notwithstanding  some  conflict 


of  evidence  and  some  evidence  to  the  con- 
trary, the  court  holds  that  It  was  amply  suf- 
ficient to  prove  defendant's  cootentloa  that 
Rodgers  was  Interested  as  a  principal 
throughout  the  entire  transaction  Involved 
In  this  cattle  deal;  that  he  owned  e  half 
Interest  In  the  cattle  when  he  and  Slavens 
bought  them,  and  he  retained  his  half  In- 
terest after  Rawlins  acquired  the  Interest 
of  Slavens ;  that  when  he  paid  the  note  sued 
on  he  paid  bis  own  and  Rawlins'  debt;  aud, 
so  far  as  the  pleadings,  evidence,  and  find- 
ings In  this  case  disclose,  the  defendant 
Slavens  owed  Rodgers  nothing,  either  as 
mak^,  surety  or  Indorser,  and  the  net  result 
in  the  district  court  was  In  substantial  ac- 
cord with  the  demands  of  justice. 

The  Judgment  Is  again  affirmed.  All  the 
Justices  concurring; 


ST.  PAUL  riRE  &  MARINE  INS.  OO.  v. 
BIOCiER.    (No.  21106.) 

(Supreme  Court  of  Kansas.    Dec.  8,  1017.) 

(SsUahttt  htf  the  Court.) 
Ihsubaivob  <ts988(2)  —  Pike  Policy  —  Aosnt'b 

FAILtnE  TO  CANCBZ.— LUlBILITT. 
When  instructed  so  to  do,  it  is  tfae  duty  of 
an  insurance  agent  to  cancel  a  policy  of  insnr- 
ance  Issued  by  him ;  and,  if  be  fails  to  cancel  the 
policy,  he  is  liable  to  his  principal  for  the  dam- 
age sustained  by  the  principal,  unless  the  agent 
can  show  some  valid  reason  for  his  failure  to  fol- 
low his  initroetions. 

Appeal  from  District  (3onrt,  Wyandotte 
County. 

Action  by  the  St.  Paul  Fire  ft  Marine  In- 
surance Company  against  Thomas  A.  Bigger. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed,  and  new  trial  directed. 

Fyke  &  Snider,  of  Kansas  City,  Mo.,  and 
M(^adden  &  Claflln,  of  Kansas  City,  Kan., 
for  appellant  A.  li  Berger,  of  Kansas  Cltj, 
Kan.,  for  appellee. 

MARSHALL,  J.  The  plaintiff  seeks  to  re- 
cover judgment  against  the  defendant  for 
damages  caused  by  the  defendant's  failure  to 
cancel  a  fire  Insurance  policy.  Judgment  for 
costs  was  rendered  In  favor  of  the  defendant, 
and  the  plaintiff  appeals. 

The  plaintiff  was  an  Insurance  company 
engaged  in  writing  fire  Insurance.  The  de- 
fendant wa'S  the  plaintiff's  agent  la  Kansas 
City,  Kan.  James  H.  Gamsey,  of  Kansas 
City,  Mo.,  applied  to  the  defendant  for  an 
Insurance  policy  to  cover  property  owned  by 
the  Elm  Ridge  Golf  ft  Country  Club  Associa- 
tion, and  a  policy,  dated  August  24, 1013,  was 
Issued  by  the  defendant  to  the  association  In 
the  sum  of  $3,000.  The  policy  contained  the 
following  provision: 

"This  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured;  or  by  the  company 
by  givmg  five  days'  notice  of  such  cancellation. 
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If.tliiB  pdley  ibaV  be  canceled  as  hereinbefore 
provided,  or  become  T<dd  and  cease  the  premium 
navine  been  actually  paid  the  unearned  portion 
shall  be  returned  on  surrender  of  thifl  policy,  or 
last  renewal,  this  company  retaining  the  custom- 
arr  short  rate;  except  when  this  policy  is  can- 
celed by  this  company  by  giving  notice,  it  shall 
retain  only  the  pro  rata  premium." 

Immediately  on  receipt  of  the  daily  rqiort, 
forwarded  1^  the  defiendant,  the  plaintiff  no- 
ttfled  the  defendant  to  take  up  and  return  the 
policy  at  once.  On  October  27,  1913,  the 
proper^  Insured  was  destroyed  by  fire.  The 
premium  <m  the  policy  was  paid  to  the  de- 
fendant by  Mr.  Gamaey  some  time  In  Sep- 
tember. 1913,  and  that  premium  was  ronltted 
to  the  plaintiff  about  December  20, 1913,  att^ 
er  the  property  had  been  burned.  On  Octo- 
ber 29,  1918,  the  defoidant  wrote  to  the 
plaintiff  as  follows: 

"Inclosed  ^eaae  find  loas  notice  under  above 
policy,  Kim  ilidf;e  Golf  &  Country  CInb  Associ- 
ation. I  received  notice  to  cancel  this  policy  and 
liad  same  rewritten  three  times.  I  supposed  your 
polin  had  been  canceled  and  find  company  in 
whkm  this  business  had  been  placed  canceled 
seme  and  through  some  oversight  tbis  policy  was 
still  in  force,  very  sorry  tbis  has  occurred,  as  I 
thought  policy  bad  been  sent  you  long  since  and 
did  not  know  any  different  until  this  notice  was 
received." 

The  plaintiff  paid  92,631.8S  to  the  Elm 
Ridge  Golf  &  Country  Clob  AssodaUon  In 
full  settlement  of  its  liability  under  the 
policy.  From  the  time  the  plaintiff  wrol»  the 
defendant  to  take  up  and  return  the  policy, 
until  It  received  the  notice  of  loss.  It  did  not 
know  that  the  pollcgr  had  not  beei\  taken  up 
or  canceled.  The  defendant  testified  that, 
when  he  recdved  the  letter  notifying  blm 
to  take  -up  and  return  the  policy,  he  talked 
with  James  H.  Garnsey  concerning  the  mat- 
ter and  told  him  that  the  company  desired  to 
cancel  the  poli<7  and  asked  blm  to  return  it, 
and  that  Hr.  Garnsey  agreed  to  do  so.  That 
testlmniy  was  contradicted  by  Mr.  Garnsey. 

This  action  was  brought  by  the  plaintiff  to 
recover  the  amount,  with  Interest,  diat  It  had 
paid  on  the  policy. 

The  plalntiflT  complains  of  the  thirteenth 
instruction  to  the  Jury.  IHie  court,  in  part, 
Instructed  the  Jury  as  follows: 

"(9)  If  you  find  from  the  preponderance  of  the 
eviaence  that  the  defendant  was  instructed  by 
the  plaintiff  to  cancel  and  return  tbe  policy  in 
question,  then  it  was  the  duty  of  the  defendant 
to  exercise  such  care  ahd  diligence  to  procure 
said  policy  and  cancel  the  same  as  a  reasonably 
prudent  person,  engaged  in  the  same  business, 
would  have  exercised  under  the  same  circum- 
stances; and,  if  the  defendant  failed  to  exercise 
snch  care  and  dlllfence  and  thereby  caused  tbe 
plaintiff  to  suffer  loss  reason  ol  being  com- 
pelled to  pay  said  policy  of  insurance  after  the 
msured  premises  iiad  burned,  then  it  will  be  your 
duty  to  return  a  verdict  In  favor  of  the  plaintiff 


for  the  amount  of  tile  loss  so  sustained  by  the 
plaintiff,  together  with  interest  thereon  from  the 

date  of  the  payment  of  said  policy  to  the  date 
of  your  verdicL  not  to  exceed  the  amount  claim- 
ed by  plaintiff  in  its  petition ;  unless  plaintiff  by 
its  own  conduct  Is  barred  fnnn  recovery  as  here- 
inafter stated  in  inatroction  No.  IS." 

"(13)  If  you  find  from  the  evidence  that  the 
plaintiff  had  tbe  right  to  cancel  said  policy  under 
tbe  terms  thereof  and  with  full  knowledge  of  all 
the  facta  and  circumstances  in  connection  with 
said  policy,  the  insured  premises,  and  the  defend- 
ant's failure,  if  any,  to  take  proper  steps  to  have 
said  policy  canceled,  elected  to  allow  said  policy 
to  continue  in  force  and  failed  to  exercise  its 
right  to  cancel  said  policy  and  thereby  suffered 
a  loss,  then  no  right  to  recover  damages  accrued 
to  tlie  plaintiff,  and  your  verdict  will  be  for 
the  defendant." 

Tbe  thirteenth  Instruction  was  erroneous. 
There  was  no  evidencfe  on  which  It  could 
properly  be  submitted.  The  plalntlfTs  direc- 
tion to  the  def«idant  to  cancel  the  policy 
was  positive  and  unambiguous.  It  was  the 
defendant's  duty  to  obey  his  instructions.  In 
Insurance  Co.  t.  Baer,  94  Kan.  777,  147  Pac. 
840,  Ann.  Gas.  1917B,  491,  this  court  said: 

"An  Insurance  agent  who  issues  a  policy  of  in- 
surance in  violation  of  the  instructions  of  his 
company  is  liable  to  the  company  for  the  amount 
of  insurance  paid  and  expenses  incurred  by  Oie 
company  on  account  of  a  loss  under  the  policy." 
Paragraph  2,  Syl. 

If  ac  Insurance  agent  is  liable  for  issuing 
a  policy  In  violation  of  his  tnstructlMS,  he 
must  be  liable  for  ids  failure  to  cancel  one 
when  Instructed  so  to  do. 

"It  is  the  duty  of  the  principal's  agent,  when 
ordered  peremptorily  to  cancel  a  risk,  to  exercise 
reasonable  diligence  to  execnte  the  order,  and  hin 
neglect  to  do  so  renders  him  liable  to  the  com- 
pany for  a  resulting  lose.**  2  Joyce,  The  Law  of 
Insurance,  |  666. 

See,  also.  Insurance  Ca  v.  First  National 
Bank,  18  N.  D.  608,  120  N.  W.  646,  22  li.  B. 
A.  (N.  S.)  509;  Franklin  Ins.  Co.  t.  Sears 
(G.  C.)  21  Fed.  290;  Washington  Fire  &  Ma- 
rine Ins.  Co.  V.  Cbesebro  (C.  C.)  35  Fed.  477: 
note  to  22  L.  R.  A.  (N.  S.)  609;  2  C.  J.  715. 

The  defendant  did  not  cancel  tlie  polic}*, 
and  no  excuse  was  shown  by  him  for  not  do- 
ing so.  The  plaintiff  did  not  elect  to  allow 
the  policy  to  continue  in  force.  It  8uppo8e<l 
that  the  policy  had  been  canceled  until  the 
letter  to  the  contrary  was  received  from  the 
defendant.  The  defendant's  agency  was  then 
revoked.  After  the  agency  bad  been  revoked, 
and  after  the  plaintiff's  liability  on  the  poli- 
cy had  been  fixed,  the  defendant  remitted 
the  premium  to  the  plaintiff.  The  acceptance 
and  retention  of  the  premium  by  the  plain- 
tiff at  that  time  did  not  relieve  tlie  defend- 
ant from  Itabtltty. 

Tbe  Judgment  Is  reversed,  and  a  new  trial 
Is  directed.   All  the  Justices  concurring. 
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GIUSIEB      FARMEnS'  STATE  BANK  OF 
BBLFRB  et  al.   (No.  20641.) 

(Supreme  Court  of  KanaaB.   Dec  8,  1917.) 

(ByUabut  by  th«  CovrU 

FEAT7DUUNT  OONVETANOES  «S»377^|  278<1) 
—  CONSIDBBATION  —  FRAUD  —  PBESDUP- 

TioN— Relationship  of  Pasties. 
Failure  of  conaderatlon  and  fraadulent  pat^ 
poee  in  tlie  siving  of  a  note  and  chattel  mort- 
^«e  will  not  be  presumed  becauae  of  the  xela- 
tionship  ot  the  parties. 

Ai^)eal  fn»n  DlBtrict  Gtmrt,  Stafford 
County. 

Action  by  George  A.  Orlsler  against  the 
Farmers'  btate  Bank,  of  Belpre,  Kan.,  and 
others.  Jodgment  for  plalntlfl,  and  defend- 
ants appeal.  Afltomed. 

Ray  H.  Beals,  of  St  John,  and  F  L.  Mar^ 
tin,  of  Hntdilnson,  for  appellants.  Robert 
Garrln,  of  St.  John,  for  appellee. 

PORTER,  J.  On  the  Ist  day  of  May,  1914, 
H.  D.  Prose  and  his  wife  gave  their  promis- 
sory note  to  Geo.  A.  Grlsler  for  $1,686,  secur- 
ed by  a  chattel  mortgage  on  a  growing  crop 
of  wheat  In  Stafford  county.  Geo.  A.  Grlsler 
is  the  brother  of  Mrs.  Prose.  He  resided  at 
the  time  in  the  state  of  Washlngtcm.  Prose 
filed  the  diattel  ntortgage  for  record,  and 
weat  tb/B  notA      mail  to  his  brother-in-law. 

On  May  23.  1914.  the  I^trmets*  State  Bank 
pf  B^pre,  whl^  had  obtained  a  Judgment 
against  Prose  In  February,  caused  an  execu- 
tion to  issue,  and  It  was  levied  on  the  wheat 
At  the  sale  the  hank  purtdiased  the  wheat 
tw  |300l  This  action  is  Iqr  Grlsler  against 
the  bank  and  the  sheriff  to  recover  the  val- 
ue of  the  wheat 

The  answer  alleged  that  the  chattel  mor^ 
ffige  was  ftaudulent,  that  there  was  no 
valid  Indebtedness  due  the  plaintiff  from 
Prose,  and  that  ha  executed  the  chattel 
mortgage  and  placed  it  on  record  without 
the  knowledge  of  the  plaintiff.'  The  reply 
was  a  general  denial. 

The  case  was  tried  by  the  court,  and  Judg- 
ment was  rendered  in  plaintiff's  favor  for 
1925,  which  tne  parties  stipulated  was  the 
value  ttf  the  wheat  The  bank  and  the 
sheriff  appeaL 

The  principal  contention  Is  that  the  erl- 
denoe  was  not  sufficient  to  sustain  the  Jud^ 
ment  It  Is  said  in  the  brief  "that  the  ap- 
pellants believe  the  giving  of  the  chattel 
mortgage  was  a  fraadulent  transaction, 
*  *  *  merely  a  scheme  to  keep  the  bank 
from  collecting  its  Judgment"  and  that  Geo. 
A.  Grialer  "became  a  party  to  the  fraudu- 
lent transaction."  Our  attention  Is  called  to 
the  circumstances  In  which  the  note  and 
mortgage  were  given,  and  other  circumstanc- 
es and  fiu:ts  shown  at  the  trial  which  the 
defendants  insist  i^hold  their  contention. 
In  their  brief  appellants  say  that  **the  ab- 
stract is  the  strongest  argument." 


niera  la  no  merit  In  the  aiq^eaL  There 
was  abundant  evidence  to  show  that  Prose 
and  his  wifo  were  Justly  Indebted  to  the 
plaintiff  to  the  amount  of  the  note  and  mort- 
gage. The  fact  that  Prose  was  Insolvent  at 
the  time,  the  fact  tSiat  the  plaintiff  la  Us 
brother-in-law,  and  all  Oie  other  drcum- 
stanoes  C(»mected  with  tbe  execution  of  the 
note  and  mortgage  were  fully  inquired  into 
by  the  court  and  the  general  Judgmmt  la  a 
finding  against  aniellanta'  claim  of  fraud. 
The  brief  dtes  tlie  case  of  Thomas  v.  Bauer, 
62  Kan.  568,  61  Pac.  SO,  in  support  the 
pn^Kisltion  that,  if  the  chattel  mortgage  was 
given  by  Prose  in  order  to  defimud  the  bank, 
then  It  is  void.  In  that  case  the  court  found 
that  ttiere  was  fraud.  Here  the  court  has 
found  there  was  no  fraud.  It  is  contraded 
tliat  the  court  was  In  error  in  ruling  that 
the  defendants  bad  the  burden  of  proof. 
The  theory  seema  to  be  that  becauae  of  the 
relatiomdilp  between  the  plaintiff  and  Prose 
the  transactlim  Is  presumed  to  be  f  rauduloit, 
and  that  the  burden  rested  upMi  the  plaintiff 
to  show  that  it  was  not  l^e  court  rightly 
held  that  the  defendants  -who  alleged  fraud 
had  the  burden  of  proving  it  Baughman, 
^OTlff,  V.  Penn,  33  Kan.  504,  6  Pac  800. 

As  said  in  the  (pinion  In  Parmenter  t. 
Lomax,  66  Kan.  61,  74  Pac.  634: 

"We  are  asked  to  presume  a  failure  of  con- 
sideratioD  asd  fraudulent  purpose  on  the  part 
of  Latimer  by  reaaon  of  bu  relatfonahip  to  the 
other  parties,  and  bis  transfer  «f  the  propprty  to 
his  grandaonB.  who  were  insolvent  This  we 
ca&Dot  do.   Sraud  Is  not  presumed." 

There  was  no  error  in  rejecting  the  testi- 
mony In  rebuttal  showing  that  the  debt 
whldi  bad  merged  in  its  Judgment  against 
Prose  was  an  honest  debt  The  purpose  of 
the  testimony  was  to  contradict  a  statement 
made  by  Prose,  who  was  a  witness  for  tbe 
plaintiff,  and  who  said  on  cross-examination 
that  the  bank  obtained  a  Judgment  on  him 
which  was  not  an  honest  <me.  He  was  not  a 
party  to  the  action.  Tbe  plaintiff  does  not 
base  bis  right  to  recover  on  the  contention 
that  the  bank's  Judgment  was  not  valid  and 
Just  That  it  is  valid  la  conceded. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


SHINN  V.  NATIONAL  TRAVELERS'  BEN. 
ASS'N.   (No.  21146.) 

(Supreme  Court  of  Kansas.   Dee.  8,  1917.) 

(SyUabtu  hv  the  Court.) 

INSCBANCB  ^138(1),  380— Accident  Insur- 
ance—Ouission  or  Answkbs—Adiiissions 
IN  Application. 
When  an  insurance  agent  propounds  to  a 
coBtomer  the  categorical  list  of  qaeations  provid- 
ed by  the  company  and  leaves  out  such  answers 
given  by  him  as  would  work  a  refusal  of  tbe 
application,  and  the  company  takes  his  money 
and  issues  hia  policy,  it,  and  not  the  applicant. 
Is  held  responsible  (or  the  situation  thus  arising. 
Such  company  cannot  defeat  an  action  on  tbe 
policy  because  of  any  stipulations  or  admissions 
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coDtaioed  In  sucb  application  whicfa  the  insured 
at  the  instance  of  the  agent  signed  without 
reading  and  without  linowledge  of  its  contents. 

Appeal  from  Dietrlct  Court,  Cloud  Conuty. 

Action  1^  Cecil  T.  SbiuD  against  the  Na- 
tional Travelers'  Benefit  Association.  Judg- 
ment for  plaintiff,  and  defendant  ajtpeals. 
Affirmed. 

Carr,  Carr  &  Evans,  of  Des  Moines,  Iowa, 
and  Isaatf  A.  Blgby,  of  Concordia,  for  ap* 
peliaiit.  Pulalfer  ft  Hunt,  of  Concordia,  tot 
appellee. 

WEST,  J.  The  plaintiff  recovered  a  jn^- 
ment  on  an  accident  poHc;,  and  the  defend- 
ant appeals.  The  application  began  as  fol- 
lows: 

"I  hereby  make  application  for  membership 
in  the  association,  hasiDg  my  application  uptu 
the  following  representation  of  facts,  all  of  which 
I  hereby  certify  to  be  true,  complete  and  ma- 
terial to  the  risk.  I  agree  that  any  statement 
made  by  me  to  the  agent  or  solicitor  of  this  ap- 
plication shall  not  Und  the  association  unless 
written  hereon." 

The  defendant  contends  that  the  parties 
by  agreement  stipulated  that  the  statements 
quoted  were  materiel  to  the  risk  and  in  the 
nature  of  warranties,  and  that  the  statement 
in  the  ai^Ucatlon  that  the  plaintiff  had  had 
no  surgical  advice  regarding  Illness  or  in- 
jury during  the  preceding  five  years  except 
once,  and  tbat  he  had  never  received  or  been 
refused  compensation  for  accidental  Injury 
ou  a  policy  for  Insurance  except  on  one  oc- 
casion, were  in  fact  untrue  and  known  so  to 
be  by  the  plaintiff  but  not  known  to  the  de- 
fendant when  the  policy  was  Issued,  and  that 
OB  the  latter  contained  the  provision  that  It 
should  be  void  If  there  had  been  any  fraud 
or  misrepresentation  by  the  member  con- 
cerning the  Insurance  the  company  Is  not  li- 
able. The  plaintiff  was  permitted  to  and 
did  testify  in  substance  that  the  application 
was  written  at  a  hotel  and  shoved  across  the 
table  to  him  by  the  agent  and  signed  with- 
out reading  and  without  knowledge  of  Its 
contents  and  without  knowledge-  that  the 
agent  had  not  written  in  the  answers  given 
hy  the  plaintiff.  Further,  that  he  told  the 
agent  that  he  had  received  a  certain  sum 
from  an  association  of  Columbus  In  1914, 
another  from  a  Commercial  Men's  Assoda- 
tlon  In  1915,  and  also  In  1911  or  1912,  on' 
account  of  being  struck  by  the  falling  of  a 
tent  pole  In  a  windstorm  and  by  falling  In 
an  attempt  to  board  a  train. 

In  other  words,  it  Is  the  old  story,  accord- 
ing to  the  plaintiff,  of  the  applicant  making 
full  and  complete  answers,  and  of  the  agent 
leaving  out  everything  likely  to  result  In  a 
refusal;  the  applicant  assuming  and  sup- 
posing tbat  his  answers  had  been  written 
down  09  he  gave  tbem.  Anttiorltles  are 
ciled  in  the  brief  and  were  referred  to  In  the 


able  oral  argument  of  connael  In  ansport  of 
his  positl<m  that,  because  of  the  'pTo^isIon8 
In  the  application  flrot  quoted,  the  question 
of  Immateriality  la  toredosed,  and  the  plain- 
tiff cannot  be  heard  to  assert  that  any  of 
the  answers  contained  in  the  api^icatlon  as 
written  are  Immaterial ;  and  in  support  also 
of  the  position  tbat  the  plaintiff  Is  hound  by 
the  agreement  In  ttie  application  that  any 
stetnnent  made  by  him  to  the  agent  could 
not  Und  the  association  unless  wrlttoi  there- 
on, and  that  the  further  agreement  that  the 
statements  and  Emtresentatlons  contained 
therein  could  not  be  altered  or  changed  by 
any  agent  of  the  company. 

This  court  by  a  long  line  of  decisions  Is 
on  record  to  tbe  tittect  that,  whm  an  insur- 
ance agent  seeking  busineas  and  finding  a 
prospect  puts  him  through  the  categorical 
examination  provided  by  the  company  and 
leaves  out  auch  answers  given  by  him  as 
would  work  a  refusal  of  his  application,  and 
the  company  takes  his  money  and  issues  his 
policy,  it,  and  not  the  applicant,  is  held  re- 
sponslUe  for  the  situation  thus  arlring. 
When,  as  testified  to  in  this  case,  the  cus- 
tomer makes  truthful  answers,  and  the  pa- 
per supposedly  containing  them  is  shoved 
across  tbe  table  to  bim  for  a  signature,  and 
be  immediately  sl^  withont  reading,  it 
does  not  lie  in  the  mouth  of  the  company  to 
crittdte  him  for  trustli^  tbe  honesty  of  its 
agent  in  writing  the  answers  as  given.  And 
If  it  is  revealed  tbat  the  appUcotion  contain- 
ed warranties  and  admissions  of  the  agent's 
lack  of  authority,  this  cannot  avail  the  com- 
pany, whose  agent  has  not  called  the  cus- 
tomOT's  attention  thereto,  but  who  has  re- 
ceived his  signed  application  knowing  that 
be  has  no  knowledge  of  what  It  contained. 

This  rule,  so  manifestly  in  accord  with 
common  sense  and  fair  deaUng.  has  abftn- 
dant  Kupport  In  the  dedfdons  of  other  courts, 
and  still  meets  with  the  amjrovnl  of  this 
court.  The  fallowing  authorities  are  cited 
withont  quotation  as  abundantly  supporting 
what  has  been  said:  Continental  Ins.  Co.  t. 
Pearce,  30  Kan.  S96,  18  Pac.  201,  7  Am.  St. 
Rep.  507;  ^surance  Co.  t.  Gray.  44  Kan. 
731.  25  Pac.  107 ;  Despain  Insurance  Co., 
81  Kan.  722,  106  Pac  1027;  Pflester  In- 
surance Co.,  86  Kan.  07,  116  Pac.  245; 
Broady  t.  Fire  Asa'n.  04  Kan.  245.  14G  l>ac. 
343;  14  B.  G.  L.  1160.  I  .140;  Deming  In- 
vestment Co.  T.  Shawnee  Fire  Ins.  Co..  10 
Dkl.  1,  8S  Pac.  018,  4  L.  B.  A.  (N.  R.)  607, 
and  note;  Suravita  v.  Prudential  Ins.  Co., 
244  Pa.  682,  91  AU.  495,  U  B.  A.  1916A,  273, 
and  note. 

The  assignments  of  error  all  involve  the 
operation  of  the  rule  thus  announced. 

The  learned  trial  court  in  its  rulings  and 
Instructions  followed  this  rule,  and  the  Judg- 
ment Is  afilrmed.  All  the  Justices  concur- 
ring. 
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SMITH  T.  BUSH.    (No.  2U60.) 
(Supreme  Court  of  KftiUMW.   Dec.  S,  1917.) 

fSyVahut  hy  Ae  Court.) 

1.  Appeai,  and  Ebbob  <»»995— QuMtiON  ot 
Pact— Wbioht  op  Bvidbncx. 

AltboDgli  train  sheets  and  records  of  a  rail- 
way company,  made  before  tbe  occnrrence  of  a 
fire  could  haTe  been  known,  which  show  that 
no  engine  or  train  was  operated  at  or  near 
place  where  the  6re  in  question  occurred,  are 
entitled  to  great  weight  as  evidence,  this  court 
cannot  weigh  tbe  effect  of  them  as  against  eri- 
dernee  of  persona  who  testified  that  they  mlw 
an  eofine  operatlnc  there  at  tbe  time. 

2.  Tbiat,  «b»20&— iNOTRuonoH— OoHFucroro 

The  following  instraction  should  not  have 
been  giTen,  ia  Tiew  of  the  character  of  the  con- 
ffictlng  eridence  upon  tbe  issue  of  fact  to  which 
it  refers: 

"You  are  instructed  that  under  the  law  of 
this  state  a  positiTe  statement  of  a  witness  as 
to  an  existing  fact  with  relation  to  aeeing  or 
hearing  a  thing,  which  he  was  in  a  position  to 
see  or  near,  la  of  greater  value  than  the  state- 
ment of  a  witness  who  testified  that  he  did  not 
see  or  bear  a  thing." 

3.  Tbial  «=!>355(2)— Yeedict  —  Spkcjal  In- 

TBBBOaATORIES— NeQUGENGB. 

The  petition  alleged  the  fire  was  caased  h; 
negligence  itt  operating  the  engine,  and  also 
negligence  in  failing  to  provide  sufficient  devices 
to  prevent  sparka.  In  answer  to  a  special  ques- 
tion the  jury  found  that  the  fire  was  caused  by 
careless  handling  of  the  engine,  or  because  of 
the  defectlre  condition  (d  the  smokestack. 
There  was  no  evidence  from  which  the  jury 
could  have  answered  differently.  Jt£eld,  follow- 
ing Billigoes  v.  Railway  Co.,  84  Kan.  872,  114 
Pac  383,  it  was  not  necessary  in  order  to  sap- 
port  the  verdict  that  the  jury  agree  unong 
themselves  as  to  which  of  the  Iwo  acts  of  neg- 
ligence occafdoned  the  fire. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Bmeat  Smith  against  B.  F. 
Btiah,  reoelrer  of  the  Mlteouri  Pacific  Bail- 
way  Comimiiy.  Judgment  for  plaintiff,  and 
defendant  appeal*.  Afflrmed. 

W.  P.  Waggener  and  W.  E.  Brown,  both 
of  Atx^iteon,  and  AL  F.  Williams,  of  Colum- 
bas,  fbr  ai^611ant.  O.  A.  McNeill,  of  Colnm- 
bns,  and  B.  B.  Morgan,  of  Galena,  for  ap- 
pellee. 

PORTEB,  J.  This  la  an  action  for  dam- 
ages to  property  alleged  to  have  been  de- 
.stroyed  by  fire  caused  through  the  negligent 
operation  of  defendant's  trains.  Plaintiff  re- 
covered, and  defendant  appeals. 

The  petition  alleges  that  on  the  night  of 
the  5th  of  December,  1915,  between  the  hours 
of'lO:50  and  11:30,  the  defendant  operated  a 
locomotive  engine  through  the  village  of 
Oarona  in  (Hierokee  county,  that  the  engine 
was  being  run  backwards  and  forwards 
through  tbe  station  yards,  and  that  defend- 
ant neglected  to  provide  the  engine  with 
necessary  devices,  and  suflScleut  spark  ar- 
reatera  to  prevent  the  same  from  throwing 


ont  live  sparks,  and  was  negligent  In  ha* 
dlint  and  operating  the  engine,  and  snd- 
denly  threw  on  the  steam  with  too  great 
force,  causing  a  powerful  exhaust  through 
the  smokestack,  which  caused  the  hot  coal, 
cinders,  and  sparks  to  be  blown  several  hun- 
dred feet,  setting  Are  to  and  destroying  three 
buildings  belonging  to  plaintiff  of  a  value  of 
$2,100,  and  personal  property  located  in  the 
buildings.  Judgment  was  asked  for  $2,800 
damages,  and  for  attorney's  fees.  The  an- 
swer was  a  general  denial,  and  the  further 
statement  that  defendant's  engines  were 
properly  equipped  and  properly  handled.  At 
tbe  first  trial  the  Jury  disagreed.  On  the 
second  trial  there  was  a  verdict  for  plaintiff 
for  $1,800  damages,  and  $150  attorney's  fees. 

[1]  1.  The  defendant  seeks  a  reversal  on 
the  ground  that  tbe  i^pcord  discloses  that  tbe 
verdict  is  based  upon  perjured  testimony. 
Plaintiff  produced  a  number  of  witnesses 
wlw  testified  that  they  saw  an  engine  on  de- 
fendant's tracks  before  the  Are.  John  Mach- 
etta,  n  coal  mluer,  and  his  wife  testified 
that  between  half  past  10  and  half  past  11 
they  were  going  home,  and  saw  an  engine 
on  the  track;  that  it  was  ruunlng  down 
grade ;  was  pulling  hard,  and  throwing  lots 
of  sparks.  A  boy  of  15  testified  to  the  same 
thing,  and  a  girl  of  11  years  old  testified 
that  she  saw  the  engine,  and  that  it  was 
pulling  hard.  Two  or  three  other  witnesses 
testified  to  having  beard  an  engine  puffing 
on  the  trades  sometime  before  the  fire  oc- 
curred. 'The  testimony  showed  conclusively 
that  at  the  place  where  these  witnesses 
claimed  to  have  seen  the  engine,  it  must 
have  been  running  down  grade.  None  of 
these'  witnesses  saw  anything  attached  to 
the  engine.  Defendant  produced  four  wit- 
nesses who  testified  they  were  near  the 
station  a  short  time  before  the  fire  broke  out. 
One  of  these  was  the  station  agent  of  defend- 
ant, and  one  was  the  superintendent  of  pub- 
lic schools  at  Garona.  These  two  had  Just 
walked  for  a  half  mile  on  the  tracks  at  the 
place  and  In  the  direction  from  which  plain- 
tiff's witnesses  claimed  to  have  seen  an  en- 
gine. All  of  tbe  four  testified  there  was  no 
engine  to  be  seen  anywhere  about.  The  de- 
fendant also  produced  the  train  sheets  and 
train  records  and  the  testimony  of  tbe  train 
dispatcher,  all  of  which  show  tliat  the  last 
train  through  Carona  before  the  flre  was  a 
little  after  6  o'clock  in  the  evening,  and  that 
the  next  train  after  tba^  did  not  arrive  un- 
til 12:30  In  the  morning,  which  was  after  the 
fire.  We  think  the  most  that  can  be  said  ia 
that  the  record  disclosed  a  case  which  would 
have  jnstified  the  trial  ooart'ln  granting  a 
new  trial.  Notwithatanding  the  credence 
which  mast  attach  to  the  train  Sheets  and 
records  of  the  defendant  showing  the  opera- 
tion of  its  trains  In  that  district,  and  ob- 
viously made  before  the  occurrence  of  the 
flre  could  have  been  known,  we  cannot  say 
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that  It  was  not  possible  for  an  engine  to 
have  been  operating  on  the  tracks  In  qaes- 
tlon  at  the  time  and  place  testified  to  by  the 
witnesses  for  the  plaintiff.  The  trial  court 
heard  and  saw  the  witnesses,  and  has  ap- 
proved the  verdict,  and  regardless  of  what 
this  conrt  might  think  as  to  the  weight  of 
the  testimony,  we  are  foreclosed  by  the  rul- 
ing of  the  trial  court  on  the  motion. 

[2]  2.  One  of  the  principal  contentions  is 
that  the  trial  court  erred  In  slvlng  the  fol- 
lowing instmction: 

*'Xoa  are  instructed  that  under  the  law  of 
tbis  state  a  positive  statement  of  a  witness  na 
to  an  existing  fact  with  relation  to  seeing  or 
hearing  a  thing,  which  he  was  in  a  position  to 
see  or  hear,  la  of  greater  value  than  the  state- 
ment of  a  witness  who  testified  that  he  did  not 
see  or  bear  a  thing." 

It  la  Insisted  that  tkis  misled  the  Jury, 
and  was  relied  upon  in  the  argument  on  be- 
half ct  plaintiff  in  the  court  below;  that  by 
the  instmction  the  court  overlooked  and  Ig- 
nored  the  question  whether  or  not  defendant 
bad  offered  any  positive  testimony  to  show 
that  there  was  no  engine  there,  and  whether 
or  not  defendant's  witnesses  were  in  as  good 
a  position  to  see  as  plalntUTs  witnesses,  and 
whether  or  not  they  wera  equally  credible 
witnesses.  The  defendant  relies  on  K.  C,  Ft 
8.  &  G.  Rd.  Co.  V.  Lane,  33  Kan.  702,  7  Pac 
587,  in  which  a  refusal  to  give  such  an  In- 
struction was  held  not  error  because  It  Ignor- 
ed all  modifying  circumstances,  and  assumed 
that  no  positive  testimony  was  offered  by  the 
other  side.  The  decision  has  been-  followed 
and  approved  In  Missouri  Pacific  v.  Pierce, 
39  Kan.  391,  18  Pac.  306,  and  Union  Pacific  v. 
Geary,  52  Kan.  308,  34  Pac.  887.  In  view  of 
the  character  of  the  testimony  offered  by  de- 
fendant on  the  issue  of  whether  there  was 
any  engine  or  train  at  the  place  in  question, 
the  instruction  should  not  have  been  given, 
but  we  are  not  prepared  to  soy  that  It  con- 
stitutes In  this  case  reversible  error. 

[3]  S.  At  the  request  of  the  defendant  spe- 
cial questions  were  submitted,  among  which 
the  Jury  were  asked,  in  case  they  found  the 
fire  was  caused  by  any  negligence  on  the  part 
of  the  defendant,  tlien  to  state  fully  the  act 
or  acts  of  negligence  of  which  the  defendant. 
Its  agents  or  servants  were  guilty.  The  an- 
swer to  this  question  was  as  follows: 

"Because  of  the  careless  handling  of  the  en- 
gine, or  because  of  the  defective  condition  of 
the  smokestack  of  the  engine." 

It  is  Insisted  the^  findings  show  that  the 
Jury  have  never  agreed  as  to  the  act  of  n^ll- 
pence  upon  which  they  base  their  verdict; 
that  six  of  them  may  have  believed  the  en- 
gine was  properly  equipped,  but  negligently 
handled;  the  other  six  may  have  believed 
from  the  evidence  that  the  engine  was  proper- 
ly bandied,  but  negligently  equipped.  The 
defendant  urges  that  the  case  falls  within  the 
principle  held  controlling  in  the  case  ot  Bar- 
ker V.  Railway  Co.,  88  Kan.  573. 182  Pac.  156, 
where  a  very  similar  question  was  Involved, 
hot  vrtklcta  arose  In  a  different  manner.  In 


that  case,  as  In  this,  the  petltlcm  alleged  that 
the  engine  was  negligently  operated,  and  also 
alleged  negligence  in  the  equipment  as  to  at- 
tachments and  devices.  The  trial  court  re- 
fused to  submit  certain  spedal  questions  at 
the  request  of  the  defendant,  the  purpose  of 
which  was  to  require  the  Jury  in  case  they 
found  for  the  plaintiff  to  state  whether  they 
believed  frran  the  evidence  the  fire  was  oc- 
casioned by  a  defect  In  the  engine  or  by  rea- 
son of  improper  operation.  A  Judgment  in 
plaintiff's  favor  was  reversed,  and  a  new  trial 
ordered  because  of  the  refusal  to  submit 
these  questions.  In  the  opinion  it  was  said: 

"While  the  statute  makes  the  setting  oat  of  a 
fire  caused  by  the  operation  of  a  road  prima 
taeia  evidence  of  nef^gence,  still  when  the 
jury  find  that  the  fire  originated  from  the  en- 
gine, they  should  be  required,  upon  the  request 
of  the  defendant,  also  to  find  whether  it  was 
caused  by  Insufficient  equinment  or  by  improper 
management  We  cannot  agree  vritii  the  con- 
tention of  plaintiff's  counsel  that  if  half  of  the 
jurors  believed  the  fire  waa  caused  b-  a  defect  in 
tbe  engine,  and  the  other  half  that  it  was  caused 
by  improper  operation,  the  plaintitf  would  still 
be  entitled  to  recover.  If  tbis  were  tme  there 
might  be  a  consensus  of  opinion  as  to  the  Ua- 
bility  of  tbe  defendant  on  twelve  different  bases 
on  which  such  opinion  could  rest,  each  relied 
on  by  only  one  of  the  jurors,  and  none  by  all. 
Their  unanimous  opinion  as  to  the  essential 
facta  of  the  case  as  well  as  to  the  general  re- 
sult must  be  In  favor  of  the  prevailing  party." 
89  Kan.  676,  132  Pac.  157. 

The  doctrine  of  that  case,  however,  bas  no 
room  for  application  lo  the  present  case,  for 
the  reason  that  there  was  no  evidence  from 
which  the  Jury  conld  have  retnmed  a  differ- 
ent  answer.  Tjie  defwdant  dalmed  that  it 
had  DO  engine  operating  at  Uiat  place,  and 
while  the  answer  alleged  that  its  engines 
were  propwly  equipped  and  properly  bandied, 
no  evidence  wa«  <^ered  In  support  of  this  de- 
fense. Proof  that  the  fire  was  caused  by  tbe 
operation  of  the  railroad  is  prima  fade  evi- 
dence that  it  was  the  result  of  negUfience. 
Gen.  Stat  1915,  |  8473.  Tbe  case  Is  control- 
led by  the  decision  in  HUUgoss  v.  Railway  Co., 
84  Kan.  372.  114  Pac.  383,  where  tbe  Jury 
were  unable  to  determine  txcm  the  evldence- 
wbetber  the  fire  was  caused  by  negligence  la 
operation  or  in  equipment  of  the  engine,  and 
returned  as  an  answer  to  the  question,  "Don't 
know."  The  defendant  asked  that  they  be  re- 
quired to  make  a  more  definite  answer,  and 
complained  that  the  court  refused  its  request. 
It  was  held  that  because  of  the  presumption 
created  by  the  statute,  "it  is  not  necessary, 
in  order  to  sustain  a  verdict  for  the  plaintiff, 
that  the  Jury  sball  be  able  to  specify  in  what 
respect  the  defendant  was  negligent"  It  was 
said  in  the  opinion: 

"If  in  the  present  action  no  evidence  whatever 
had  bocn  introduced  on  the  subject  of  ni^li- 
gence  beyond  the  bare  fact  that  the  fire  was 
Rot  out  by  the  defendant's  engine,  and  tbe  same 
questions  had  been  submitted,  the  jury  would 
necessarily  have  answered  tbem  just  aa  they 
did."   84  Kan.  374.  114  Pac.  384. 

The  statutory  presumption  prevails  until  it 
is  met  with  evidence  suflBdent,-  In  the  minds 
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■of  the  Jury,  to  overcome  the  presutuption.  In 
the  present  ca&e,  theie  being  no  evidence  on 
the  qaesUoii,  It  was  not  necessary  that  the 
Jary  should  a'^ree  among  themselves  as  to 
which  kind  of  negligence  charged  lo  the  peti- 
tion was,  in  fact,  the  proximate  cause  of 
plaintlCTs  loss. 

Itae  Judgment  Is  affirmed.  All  the  JoBtlcea 
concnrrlns. 


GARNER  T.  ZX>DQB  CITX  WHOLESALE 
GROCERY  CO.    (No.  20649.) 

{Supreme  Court  o<  Kansas.   Dec.  8»  1017.) 

(BtfUabut  by  the  Court.) 

1.  CoNnnuAHCE  «s>22  —  DisoBBnoir  of 

COUBT. 

No  abase  of  discretion  is  shown  in  refusing 
the  application  of  a  corporatTon  defendant  for 
a  continuance  in  order  to  procure  the  attend- 
ance of  its  president,  yrho  had  absented  himself 
with  knowledge  that  the  case  had  been  set  for 
trial. 

2.  Landlobd  and  Tenant  «S9162(2>— Fboh- 
zas  TO  Maks  RsFAias— Consideration. 

Where  a  written  lease  provides  that  repairs 
are  to  be  made  by  the  tenant,  the  landlord's 
sabseQaent  promise  to  make  them  is  not  en- 
forceable, unless  supported  by  a  new  considera- 
tion. 

3.  Landlobd  and  Tenant  9=»100Ci)  —  Im- 
plied Oboqation— Refaibs. 

The  landlord  is  not  nnder  any  implied  ob- 
ligation to  make  repairs. 

Appeal  ftom  District  Court.  FoM  County. 

Action  by  T.  F.  Gamer  against  the  Dodge 
City  Wholesale  Grocery  Company,  with  coun^ 
twdaim  by  defendant  JTudgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

J.  M.  Klrkpatrlck,  of  Dodge  City,  for  ap- 
pellant L.  A.  Madison  and  Carl  Van  Riper, 
both  of  Dodge  City,  for  appellee. 

MASON,  J.  T.  F.  Gamer  brought  an  ac- 
tion against  bis  tenant,  the  Dodge  City 
Wholesale  Grocery  Company,  for  a  balance 
due  as  rent,  and  for  Injuries  done  to  the 
rented  property.  The  defendant  denied  lia- 
bility, and  set  up  a  counterclaim  by  reason 
of  injuries  to  goods  caused  by  a  defective 
roof.  Judgment  waa  rendered  for  the  plain- 
tiff, and  the  defendant  appeals. 

[1]  1.  When  the  case  was  reached  for  trial, 
the  defendant's  attorney  asked  a  continuance 
on  account  of  the  absence  of  a  witness,  the 
president  of  the  company.  The  request  was 
dented,  and  c<»nplaiDt  is  made  of  that  ruling. 
No  such  Allowing  was  made  aa  to  give  the 
defendant  a  right  to  a  ctmtlnuance  under  the 
statute.  Hie  matter  rested  In  the  discretion 
of  the  trial  court  It  appears  that  the  wit- 
nesa  bad  been  present  a  few  days  before,  and 
bad  known  of  the  case  b^g  set  for  trial. 
Id  that  situation  there  is  no  room  for  a  con- 
tention that  there  mta  any  abuse  ot  discre- 
tion. 

[2]  2.  l%e  lease  was  In  writing,  and  con- 
tained no  provision  for  repairs  by  the  land- 


lord. On  the  contrary,  by  Its  express  terms 
the  tenant  agreed  that  during  the  life  of  the 
lease  it  would  at  its  own  expense  "keep 
said  premises  and  every  part  thereof  in  good 
repair."  The  defendant  offered  to  show  a 
subsequent  oral  promise  of  the  plaintiff  to 
make  repairs  to  the  roof,  but  admitted  that 
it  was  not  supported  by  any  new  considera- 
tion. The  court  properly  rejected  the  <rfter. 
24  Cyc.  1085. 

"It  has  frequently  been  held  that  the  land- 
lord is  nnder  no  obugation  to  make  repairs,  an- 
lesB  such  a  stipalatiDn  is  made  a  part  of  tbe 
original  contract,  and  that  any  subsequent 
promise  to  make  repairs,  founded  merely  on  the 
relation  of  the  parties,  and  not  <me  <rf  the  con- 
siderations of  the  lease,  is  without  consideration, 
and  creates  no  UablUty."   iS^  R.  a  L.  1083. 

[t]  8.  TbB  final  oxDplalnt  la  of  the  refusal 
of  tbe  coyrt  to  allow  proof  of  injuries  to  the 
plaintiff's  goods  cttused  by  the  leaky  tooS. 
Whether  or  not  this  would  have  afforded  a 
proper  measnrs  of  damages  If  the  landlord 
had  agreed  to  make  repairs  (aa  to  which 
see  Murrell  v.  Crawford,  160  Fac.  SOI,  de- 
cided at  this  sesBlMi).  In  the  absence  of  such 
an  agreement  no  liability  on  tbe  part  of  tbe 
plaintiff  was  created  by  the  facta  offered  to 
be  shown,  since  he  was  under  no  implied  duty 
in  that  respect  (16  R.  C  L.  1030-1033).  The 
appellant  cites  many  cases  in  which  the  land- 
lord was  held  liable  for  damages  on  account 
of  losses  occasioned  by  his  failure  to  repair, 
but  in  each  of  ttaera  he  had  expressly  assum- 
ed sucb  an  obligation,  or,  as  In  Mann  v.  Ful- 
ler. 63  Kan.  664,  66  Pac.  627,  had  attempted 
to  make  repairs  and  injury  resulted  from 
the  unsklllf  ulness  of  tbe  work. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


WALSH  V.  KANSAS  FUEL  CO.  et  al. 
(No.  20992.) 

(Suiweme  Court  of  Kansas.   Dec  8.  1017.) 

(ByUabut  by  the  Cowt.) 

1.  Contracts  *=>176(1)— Evidbnoe  >a..sHO 
Construction  —  Intention  oi"  Pabtibb— 
Question  vor  Jtrar. 

Where  a  contract  is  not  ambtgnous.  and 
there  is  no  chaise  of  fraud,  accident,  or  mistake, 
the  intention  of  tbe  parties  must  be  aacertained 
from  the  contract,  and  its  construction  is  a  mat- 
ter of  law  for  tbe  court  and  should  not  be  sub- 
mitted to  the  jury. 

2.  Limitation  or  Actions  «=955(5)— InjubT 
to  Real  Pbopkbtt  by  Mininq  Operation- 
Subsidence  Of  SUBFACS. 

An  action  for  damages  caused  by  the  aub- 
aidence  of  tbe  surface  of  land,  brought  about  by 
mining  coal  therefrom,  is  not  barred  by  the  stat- 
ute of  limitations  until  two  years  have  elapsed 
after  the  surface  has  subsided. 

3.  Mines  and  Mjnerals  4=>125 — Subsidence 
.  OF  Land — Action  for  Damages— Evidence. 

There  was  evidence  which  tended  to  ahow 
that  the  surface  of  the  land  had  subsided  in  250 
or  260  different  places  within  two  years  prior  to 
tbe  commencement  of  this  action,  and  there  was 
also  evidence  which  tended  to  show  tbe  decrease 
in  the  value  of  the  surface  of  the  land  caused  by 
tbe  subsidence  of  that  surface. 


^esiFot  other  cases  see  same  topic  and  KBT>NUMBBB  In  all  Ksy-Numberad  DlgesU  and  Indexes 


Digitized  by 


Google 


220 


I  169  PACIFIC 


BBPORTER 


(Kan. 


Appeal  from  District  Gonrt,  Wilson 
County. 

Action  by  J.  J.  Walsh  against  the  Kanaaa 
Fuel  Oompapy  and  W.  H.  Barrett.  Judgment 
for  defendants,  and  plaintiff  appeals  from  the 
Judgment  In  favor  of  defendant  Kansas  Fuel 
Company.  Reversed,  and  new  trial  directed 
as  to  that  defendant. 

C.  A.  McNeill,  of  Columbus,  (Maurice  Mc- 
Neill, of  Kansas  City,  Ma,  and  P.  C.  Young, 
of  Fredonla,  for  appellant.  Al.  F.  Williams 
and  'Skldmore  &  Walker,  all  of  Ot^umbos, 
and  W.  R.  Thurmond,  of  Kansas  City,  Ma, 
for  appellees. 

MARSHALL,  J.  In  this  action  the  plain- 
tiff seeks  to  recover  damages  for  the  subsi- 
dence of  the  surface  of  real  pn^pejr^,  caused 
by  mining  coal  thereftmn.  Judgment  was 
rendered  in  favor  of  the  defendants,  and  the 
plaintiff  appeals  from  the  Judgment  In  tevor 
of  the  Kansas  Vml  Company. 

Under  a  lease,  the  Kansas  Fuel  Company 
mined  coal  from  Iknd  owned  the  plaintiff. 
Mining  operations  under  that  lease  were  ccmi< 
uienced  in  IQOS  and  continued  until  about 
April  1, 1912.  After  the  coal  had  bem  taken 
from  the  land,  portions  of  the  surface  there- 
of subsided  or  caved  in.  The  caTO-lna  oc- 
curred repeatedly  from  the  beginning  of  min- 
ing operatlocis  until  the  cmnmencement  of 
this  action.  This  action  was  brought  to  re- 
cover damages  fOr  all  the  cave-Ins  that  had 
occurred  within  20  months  prior  to  April  20, 
1912. 

[1]  1.  Complaint  is  made  of  an  instruction 
in  which  the  court  told  the  jury  that  the 
plaintiff's  intention  to  waive  subjacent  sup- 
port was  a  questloa  of  fact  for  them  to  deter- 
mine tnm  the  lease,  acts,  and  conduct  of 
the  parties  in  relation  thereto.  That  instruc- 
tion was  as  follows: 

"You  are  instructed  as  a  matter  of  law  ^at 

the  owner  of  real  estate,  who  leases  the  same  for 
mining  purposes,  oevertheleas  has  the  right  to 
subjacent  support  of  the  surface.  And  he  will 
not  be  deemed  to  have  waived,  conveyed,  or  lost 
such  right,  unless  it  appears  from  the  language 
used  in  the  lease  or  conveyance  that  it  was  the 
intention  to  convey  that  also.  Tbe  matter  of 
construing  a  contract  or  other  written  instru- 
ment is  a  matter  to  be  disposed  of  by  the  court; 
and  you  are  instructed  that,  accoraing  to  the 
terms  and  condition  of  the  mining  contract  or 
•  lease  entered  into  between  the  plaintiff  and  de- 
fendant W.  H.  Barret^  it  does  not  clearly  ap- 
pear to  have  been  the  mtention  of  tbe  plaintuf 
J.  J.  Walsh  to  convey  his  rights  to  the  subja- 
cent support  to  the  surface  of  the  land  leased. 
The  question  as  to  whether  or  not  such  was  bis 
intention  is  a  question  of  fact  for  you  to  deter- 
mine from  the  Tease  and  the  acts  and  conduct  of 
the  parties  in  relation  thereto  at  tbe  time  of 
making  and  subsequent  thereto.  Should  yon  be- 
lieve from  all  the  evidence  that  it  was  the  in- 
tention of  the  plaintiff  Mr.  Walsh  to  convey  the 
right  to  subjacent  support  to  the  surfaoCj  then 
and  in  such  an  event  he  can  recover  nothing  in 
this  action,  and  your  verdict  should  be  for  the 
defendants.  And  in  determining  the  intent  of 
Hr.  Waldi  at  the  time  the  lease  was  made,  you 
have  the  right  to  take  into  consideration  all  his 
subsequent  acts  and  conduct  in  relation  thereto 
a«  shown  by  the  evidence,  and  determine  there- 


from what  his  intention  may  have  been  at  the 
time  the  lease  was  made.  Or  if  yon  should  be- 
lieve that  Mr.  Walsh  knew,  at  the  time  of  the 
makiog  of  the  lease,  that  the  ooal  could  not  be 
auccessfuUv  removed  from  his  land  without  de- 
stroying tne  subjacent  support  to  the  surface, 
then  and  in  such  an  event  yon  ^ondd  return  a 
verdict  in  favor  of  tht  detendanta." 

The  last  half  of  tiie  instmcUon  U  the  part 
of  whldi  CMuplaint  Is  made.  The  complaint 
is  well  founded.  Tbe  intentton  of  Walsh  waa 
expressed  in  his  contract,  and.  unless  that 
contract  waa  ambiguous,  no  evidence  was  ad- 
missible to  alter,  vary,  or  cmtradict  any  €S 
its  terms ;  and  tbe  question  of  the  Intmtion 
of  the  parties,  at  the  time  Uie  contract  was 
signed,  should  not  have  been  ffilMnitted  to 
the  Jury.  In  Walsh  t.  Fuel  Oo^  91  Kan.  310, 
137  Fac.  941,  00  L.  R.  A.  (N.  60  086,  the  opin- 
ion on  a  former  ainwal  in  ttds  action,  this 
court  said: 

"Where  the  owner  of  land  retains  the  surface 
estate  and  conveys  ttie  estate  in  minerals  there- 
under, be  may  convey  or  waive  the  right  of  sub- 
jacent support  for  the  sorCace*^  but  such  convey- 
ance or  waiver  should  not  be  implied  aniens  tbe 
language  of  tbe  instrament  of  omveyance  is  ap- 

Eropriate  therefor  and  clearly  indicates  snch  to 
e  the  intention  of  tiie  parties  to  the  conv^- 
ance."  SyL  par.  2. 

And  in  the  opinion  said: 

"The  contract  in  this  case  is  not  ambiguous  in 
the  usual  sense."  91  Kan.  813. 137  Pac.  943,  50 
L.  R.  A.  (N.  S.)  686. 

To  show  that  the  plaintiff  waived  subja- 
cent support,  the  Kansas  Fuel  Company  re- 
lies on  the  following  language  contained  in 
the  lease: 

"Said  second  party  to  work  and  mine  said 
coal  in  a  good,  careful,  and  workmanlike  manner, 
and  not  leave  unnecessarily  any  coal  which 
should  be  and  can  be  mined  with  safety  to  the 
mine  and  miner,  and  said  second  party  Rhnll  not 
be  required  to  work  low  places  or  rolls  which 
cannot  be  mined  except  at  a  loss." 

The  language  quoted  dora  not  clearly  indi- 
cate any  Intention  on  the  part  of  the  plaintiff 
to  waive  the  right  to  subjacent  support  for 
the  surface  of  the  land.  That  question  was 
disposed  ot  on  the  former  an>cal. 

The  instruction  was  misleading  and  should 
not  have  been  given.  Tbe  terms  of  the  lease 
cannot  in  any  way  be  altered,  varied,  or  con- 
tradicted, except  for  fraud,  accident,  or  mis- 
take. None  ot  these  things  were  alleged,  and 
no  attempt  was  made  to  prove  any  of  th«n. 

[2}  2.  Another  CMnplaint  Is  made  ot  the 
foUowli^  instruction: 

"You  are  instructed  that,  in  estimating  the 
damages  that  may  have  occurred  within  the  two 
years  as  heretofore  pointed  out,  you  are  not  to 
count  the  damages  from  the  time  you  may  have 
found  the  cave-ins  to  have  occurred,  but  yon  are 
to  coont  the  damage  on  from  the  time  when  the 
coal  may  have  been  removed.  Therefore  you  are 
instructed  that,  if  you  find  for  tbe  plaintiff,  he 
can  only  recover  for  the  damages  to  such  portion 
of  the  land  as  to  which  the  coal  may  have  been 
removed  within  the  two  years  next  preceding. 
April  20,  1912." 

The  Instructitm  was  erroneous;  In  Audo 
V.  Mining  Co.,  99  Kan.  454,  162  Pac.  344,  It 
was  held  that  a  cause  of  action  for  damages 
caused  by  the  subsldenoe  of  land  Into  ezca- 
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vaUoQB  made  by  a  mining  company  did  not 
accrue  until  tbe  land  subsided.  It  Is  only 
just  to  say,  however,  that  the  present  action 
was  tried  before  the  (pinion  In  the  Aud^ 
Case  was  handed  down. 

Complaints  are  made  of  other  Instructions, 
but  they  are  not  deemed  of  sufficient  Impor- 
tance to  reQuire  special  attention. 

[3]  3.  The  Kansas  Fuel  Company  attempts 
to  answer  the  complaint  concerning  the  In- 
structions by  arguing  that  there  was  no  evi- 
dence to  show  the  nxunber  of  cave-Ins  that 
had  occurred  within  2  years,  or  within  20 
months,  prior  to  the  commencement  of  this 
action,  and  by  arguing  that  there  was  no  evi- 
dence to  segregate  the  damages  caused  by 
the  cave-ins  that  had  occurred  within  the 
2  years  or  20  months  prior  to  the  commence- 
ment of  this  action  from  the  cave-Ins  that  had 
occurred  during  the  entire  period  covered  by 
the  mining  operations  of  the  fuel  company. 
On  the  contrary,  the  abstract  shows  that 
there  was  evldwice  which  tended  to  prove 
that  2B0  or  260  cave-ins  bad  occurred  within 
the  periods  named.  The  abstract  also  shows 
that  there :  was  evidence  which  tended  to 
j»rove  the  valne  of  the  land  at  the  beginning 
and  at  the  end  of  those  periods.  That  evi- 
dence also  tended  to  show  that  the  value 
of  the  land  bad  decreased  materially  during 
that  time,  and  that  tiie  decrease  In  value  bad 
been  caused  by  the  cave-Ins. 

The  Judgment  la  reversed,  and  a  new  trial 
Is  directed  as  to  the  Kansas  Fnel  Oompany. 
An  the  Justices  concurring. 


MILES  et  al.  V.  UNDENSTOCK  et  aL. 
Board  of  IJducation  of  Osage  Oity. 
(No.  21151.) 

<8upreine  Court  of  KansaB.   Dec  8,  1917.) 
(SitUaJma  by  the  Court.) 

1&AHDA3CUS  «=»79— SCHOOZ.  BOABD'B  BUPLOT- 

UEITT  OF  Teaches. 
A  writ  of  mandamus  will  not  issue  to  compel 
the  board  of  education  of  a  city  of  the  secood 
class  to  emnloy  an  additional  teacher  in  any 
particniar  stjhool  in  the  city. 

Original  mandamus  by  G.  B.  Miles  and  oth- 
ers against  E.  0.  Undenstock  and  others,  con- 
stituting the  Board  of  Education  of  Osage 
City.  Motion  to  quash  alternative  writ  al< 
lowed,  and  permptory  writ  denied. 

Jamison  ft  Jamison,  of  Topeka,  for  plain' 
tUfs.  Crane,  Hayden,  Helser  ft  Hayden,  of 
Topeka,  for  defendants. 

MARSHALL,  J.  The  plalntlifB  seek  to 
compel  the  defendants,  as  the  board  of  edu- 
cation of  Osage  City,  a  city  of  ttxe  second 
class,  to  employ  an  additional  teadier  In 
one  of  the  schools  of  that  dty. 

The  alternative  writ  of  mandamus  alleges 
that  the  plaintlfts  are  residents,  citizens,  and 
taxpayers  of  Osage  City ;  that,  at  the  comer 


of  Fourteenth  and  E  streets,  there  is  located 
a  school  building  known  as  the  Fourteenth 
Street  School;  that  there  has  been  contin- 
uously, for  a  number  of  years,  at  least  two 
teachers  employed  in  that  school;  that  In 
1016  the  school  board,  the  defendants,  reduc- 
ed the  number  of  teachers  employed  In  the 
sdiool  to  one,  and  reduced  the  number  of 
grades  taught  In  the  school  by  excluding  the 
sixth  grade,  so  that  there  are  now  taught  in 
the  school  only  the  first,  second,  third,  fourth, 
and  fifth  grades;  that  the  petitioners  are 
residents  of  the  school  district  in  which  the 
Fourteenth  Street  School  Is  located,  and  are 
the  parents  of  children  of  school  age  eligible 
for  attendance  in  that  school ;  and  that  their 
children,  who  have  advanced  beyond  the  fifth 
grade,  must  go  to  another  school  two  miles 
from  their  homes,  and  must  walk  across  the 
tracks  of  two  railroads  on  which  trains  are 
being  run  and  switching  is  being  carried  on 
almost  continuously;  and  that,  for  one  mile 
of  the  distance,  the  children  must  travd 
where  there  ai^  no  sidewalks,  or  paths. 

The  defendants  have  filed  a  motion  to 
quash  the  alternative  writ  of  mandamus,  and 
the  cause  is  submitted  on  the  writ  and  mo- 
tion. 

The  act  which  the  plalntlfrs  seek  to  control 
Is  one  that  calls  for  the  Judgment  of  the 
board  of  education.  That  board  must  deter- 
mine what  shall  be  done.  The  courts  cannot 
control  the  board  In  the  exercise  of  that  Judg- 
ment In  Williams  v.  Parsons,  79  Kan.  202, 
207,  90  Pac.  216,  215  (22  L.  B.  A.  [N.  S.]  S84), 
this  court  said : 

"That  boards  of  education,  and  not  the  court, 
mnat  locate  schools,  untrammeled  by  judicial  In- 
terference in  the  exercise  of  the  discretion  wisdy 
committed  to  them  by  the  law,  is  a  principle  to 
which  we  give  fall  and  hearty  approval;  but  the 
situatioD  here,  according  to  the  recitals  of  this 
writ,  is  so  beset  with  impending  dangers  that  we 
cannot  say  that  the  attuulance  of  these  children 
at  this  school  should  be  compelled." 

In  a  subsequent  opinion  in  the  same  case, 
Williams  T.  Parsons,  81  Kan.  693,  594,  10» 
Pac.  36,  the  court  said: 

"The  alternative  writ  was  Bustaioed  because 
it  alleged  that  the  railroad  tracks  which  ttese 
children  were  required  to  cross  were  bo  numerous 
and  were  in  such  constant  use  that  the  route  be- 
tween the  plaintiff's  home  and  the  school  was  un- 
reasonably dangerous.  The  commissioner  finds 
the  fact  to  be  otherwise ;  that  while  some  tracks 
have  to  be  crossed  they  are  fewer  in  number 
than  stated,  and  are  used  less  frequently;  and 
that  the  crossings  are  reasonably  safe.  The 
control  of  city  schools,  including  the  selection  of 
sites  and  the  distribution  of  pupils,  is  devolved 
by  the  legislature  npon  the  board  of  education. 
The  discretion  committed  to  that  body  Is  to  be 
exercised,  as  was  said  in  the  opinion  denying 
the  motion  to  Quash,  'untrammeled  by  judicial  In- 
terference.' [Williams  v-  Parsons.  79  Kan. 
page  207,  99  Pac.  216,  22  L.  K.  A.  (X.  S.)  684.) 
Its  judgment,  and  not  that  of  the  courts,  must 
determine  the  proper  solution  of  the  practical 
questions  of  administration  that  continaany 
arise.  Its  dedsions  must  be  final  except  when 
its  action  Is  capricious  or  arbitrary,  and  under 
the  findings  that  condition  does  not  exist  here. 
A  peremptory  writ     tiierefore  denied.** 
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The  writ  in  the  present  action  does  not  al- 
lege, and  It  probably  cannot  be  proved,  that 
the  IWes  of  pupils  are  Imperiled  by  crossing 
the  railroad  tracks. 

The  motion  to  quash  the  alternative  writ 
is  allowed,  and  the  peremptory  writ  is  de- 
nied.  All  the  Justices  concurring. 


KELLET  &  LYSLB  MILLING  00.  ». 
SCHREIBER.  .(No.  21526.) * 
(Sopreme  Court  of  Kansas.    Dec  8t  1017.) 

(Sgttabiu  hp  the  0<mrt.) 

1.  Refeurcb  ^si89(2)— Repobt  or  REFEBiaC— 

JUDOMBNT— ^ATUTE. 

Under  sectioo  300  of  tbe  Ovil  Code  (Gen. 
St.  1915,  S  7200),  the  report  of  a  referee,  de- 
tnniininK  tbe  whole  issue  by  findings  of  fact 
and  conduidons  of  law  separately  stated,  stands 
88  tbe  declaioQ  of  the  court,  and  Jadgment  may 
be  entered  thereon  in  tbe  same  manner  as  a 
the  action  had  be«i  tried  by  tbe  court. 

2.  New  Tual  «s>116<2)  —  Motion  —  Tiice  of 

FttlW  O— '  'ItaCIBIOH ' '— STATDTI. 

Tbe  word  "decision,"  in  sAtion  806  of  the 
Civil  Code  (Gen.  St.  1915,  S  7208),  providing 
tbat  the  motion  for  a  new  Urial  must  be  filed 
within  three  days  "after  the  verdict  or  decision 
is  rendered,"  indndcs  the  dedsion  constituted  by 
the  report  of  a  referee  on  the  whole  Issue,  stat- 
ing facta  found  and  conduBi<HiB  of  law  sep- 
arately. 

[Ed.  Note.— Fat  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  DedsionJ 

(Additional  ByUabut  by  BdHorial  Staff  J 

a  New  Tbial  «s3llG(2)— Motion— Tnas  ros 

Filing — "Vebdict"~Statutk. 
The  word  "verdict"  in  Code  Civ.  Froc.  i 
306  (Gen.  St  1915,  {  7208),  providing  that  the 
motion  for  a  new  trial  must  be  filed  within 
three  days  "aft«r  the  verdict  or  decision  is  ren- 
dered," mdudee  the  report  of  a  referee,  when 
the  i»ues  of  fact  only  are  referred. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  Blrrt  and  Second  Series,  Verdict.] 

Appeal  from  IMstrlct  Court,  Wyandotte 
County. 

Action  by  the  Kelley  &  Lysle  MUlins  Com- 
pany against  L.  Schrelber,  doing  busineas  as 
the  L.  Schreiber  Oraln  Compan}'.  Judgment 
for  plaintitt,  and  defendant  appeals.  Appeal 
dismissed. 

William  G.  Holt  and  J,  K.  Cubbison.  both 
of  Kansas  City,  Kan.,  and  S.  I.  Hale,  of  La 
Crosse,  for  appellant.  Sherman  &  Laodon, 
of  Kansas  City,  Mo.,  A.  L.  Berger,  of  Kan- 
sas City,  Kan.,  and  John  U.  Atwood,  of  Kan- 
sas City,  Ma,  for  appellee. 

BUROH,  J.  In  the  district  court  the  plain- 
tiff recovered.  The  defendant  appealed,  and 
the  plaintiff  moves  to  dismiss  the  appeal  on 
the  ground  the  notice  of  appeal  was  not  serv- 
ed in  time. 

The  Issues  of  fact  and  of  law  were  referred 
to  a  referee,  who  filed  his  r^rt  on  October 
17,  1911.  FlndlDgs  of  fact  and  conclusions 
of  law  favorable  to  the  plaintiff  were  sepa- 
rately stated.   The  defendant  promptly  filed 


a  motion  for  a  new  trial  and  a  motion  to  set 
aside  the  report  The  plaintiff  filed  a  motion 
to  confirm  the  report  These  motions  were 
argued  in  September,  1914,  and  were  taken 
under  advisemeut  until  Mardi  18, 1916,  when 
the  motion  for  a  new  trial  was  denied,  the 
motion  to  set  aside  the  report  was  denied, 
the  motion  to  confirm  the  report  was  granted, 
and  judgment  was  entered  for  the  plaintiff. 
Within  three  days  the  defendant  filed  a  sec- 
ond motion  for  a  new  trial.  This  motion  was 
denied  on  May  26,  1917,  and  notice  of  appeal 
was  served  on  June  13,  1917.  The  plaintiff 
contends  that  Qie  second  motion  for  a  new 
trial  served  no  legal  purpose,  and  that  the 
appeal  should  have  been  taken  within  edz 
months  ^om  March  18,  1916,  when  the  first 
motion  for  a  new  trial  was  denied,  and  judg- 
ment was  rendered.  The  defendant  contends 
that  the  first  motion  for  a  new  trial  was  nu- 
gatory, and  tbat  the  Ume  within  which  tbe 
appeal  might  be  taken  Is  to  he  computed  from 
the  date  on  which  the  second  modon  for  a 
new  trial  was  denied.  The  question  is:  Wlien 
must  the  motion  for  a  new  trial  be  filed  in 
cases  referred  to  a  referee  to  determine  the 
entire  Issue? 

The  status  of  the  report  of  a  referee  is 
established  by  section  300  of  the  Code  of  Civil 
Procedure  (Qea.  St  1916, 1 720(0,  whldt  reads 
as  follows: 

"A  trial  b^re  referees  Is  condncted  in  tbe 
same  manner  as  a  trial  by  the  court  He  may 
require  tbe  court  stmographer,  when  not  other- 
wise engaged,  to  attend,  t^e  and  transcribe  the 
testimony  Is  tbe  case.  They  have  the  same 
power  to  summon  and  enforce  the  attendance  of 
witnesses,  to  administer  aU  necessary  oaths  in 
the  trial  of  the  case,  and  to  srant  adjournments, 
as  the  court,  upon  sudi  trieL  They  must  state' 
the  facts  fonnd  and  the  condunons  of  law 
separately,  and  their  dedsiooB  must  be  riven  and 
may  he  reviewed  in  like  manner.  The  report 
of  the  referees  upon  the  whole  issue  stands  as 
the  decision  of  tbe  court,  and  judgment  may 
be  entered  thereon  in  the  same  manner  as  if 
the  action  bad  been  tried  by  the  court  When 
tbe  referee  Is  to  report  the  facts,  the  report  has 
the  effect  of  a  spedal  verdict"  0«n.  Stat  1915, 
I  7200. 

This  section  is  anbstantlally  the  same  as 

section  293  of  the  old  Code  (Geq.  Stat  1901, 
}  4740).  Tbe  only  changes  made  by  the  new 
Code  were  that  here  aa  elsewhere  exceptions 
allowed  by  the  old  Ck>de  were  eliminated,  and 
authority  to  require  the  services  of  the  court 
stenographer  at  the  trial  was  added.  The 
result  is  that  when  the  report  of  the  referee 
came  In,  covering  the  whole  issue  by  findings 
of  fact  and  conclusions  of  law  separately 
stated,  the  report  stood  as  the  decision  of  the 
court,  and  Judgment  might  have  been  entered 
thereon  for  the  plaintiff  in  the  same  manner 
as  if  the  trial  had  been  by  the  court  The 
language  of  tbe  statute  is  too  plain  to  per- 
mit quibbling  about  it,  and  applied  to  the 
present  controversy  gives  the  following  equa- 
Uon: 

Report  of  referee  <>  dedsion  of  the  court 
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Kan.) 

How  oonld  the  defendant  avoid  Judgment 
aialnst  blm  on  the  report? 

The  defendant  migbt  desire  to  attack  the 
report  without  asking  for  a  reexamination  of 
the  facts.  If  BO,  be  could  file  a  motion  stat- 
ing the  gronnds.  If  the  motion  were  denied, 
and  the  report  confirmed,  an  anteal  would 
lie  from  the  order  under  the  foorUi  clause  of 
the  second  snbdlvlslon  of  section  MS  of  ^e 
Code: 

*7he  Saprane  Conrt  may  [also]  reverse,  va- 
cate or  modify  any  of  the  followlnK  orders  of 
the  diRtrict  court  or  a  judge  thereof,  or  of  any 
other  court  of  record,  except  a  probate  court: 

"Second.  An  order  that  discfaargea,  vacates  or 
modifies  a  provisiooal  remedy;  or  that  grants, 
refuses,  vacatea  or  modifies  an  injunction;  or 
that  grants  or  refutes  a  new  trial ;  or  that  con- 
firms or  refuses  to  confirm  the  report  of  a  ref- 
eree; or  that  sustains  or  overrules  a  demurr«. 

Gen.  Stat  1915,  |  7469. 

If  the  defendant  desired  a  re-examlnatlmi 
of  the  issues  of  fact,  his  remedy  was  by  mo- 
tion for  a  new  trial.  Seetiou  305  of  the  Code 
(Gen.  St  1915,  |  7206)  tdls  what  a  new  trial 
Is  and  for  what  causes  a  new  trial  should  be 
granted.  The  statute  uaes  the  three  expres- 
sions, "verdict  by  a  Jnry,"  "r^rt  of  a  ref- 
^ee.**  "or  a  decision  by  the  court" 

When  must  the  motion  for  a  new  trial  be 
filed?  Under  the  old  Code  (section  308). 
there  were  two  time  limitations— within 
three  days,  and  at  the  same  term  of  court 
Gen.  Stat  1901,  f  4756.  Under  the  new  Code 
there  Is  but  one  time  limitation — within 
three  daya  Section  306.  Within  three  days 
of  what?  The  old  Code  used  the  three  ex- 
pressions, "verdict,"  "report,"  "dedalon." 
The  new  Code  says,  "after  the  verdict  or  de- 
cision Is  rendered."   Gen.  St.  1915,  i  7206. 

[2,  3]  It  is  not  disputed  that  the  word  "de- 
cision" includes  the  decision  of  the  court 
when  the  trial  is  by  the  court  When  a  cause 
is  tried  by  the  court,  the  announcem^t  of 
findings  of  fact  and  conclusions  of  law  consti- 
tutes the  decision  of  the  court,  within  the 
meaning  of  the  code  provision  requiring  a 
motion  for  a  new  trial  to  be  filed  within 
three  days.  Brubaker  v.  Brubaker,  74  Kan. 
220,  222.  86  Pac.  455.  Under  section  300  of 
the  Code,  the  report  of  a  referee  determining 
the  Issues  by  findings  of  tset  and  conclu- 
aions  of  law  separately  stated  "stands  as  the 
decision  of  the  couri,"  and  tbe  first  term  of 
the  equation  stated  above  may  be  snbsU- 
tttted  for  ita  equivalent  in  section  306.  The 
word  **Terdlct,"  aa  used  in  section  306,  in- 
cludes tbe  report  of  a  referee,  when  the  la- 
aues  of  fact  only  are  referred.  There  are 
two  kinds  of  verdict,  graeral  and  special 
(section  294  [Gen.  St  191S,  |  7104]),  and  if 
the  iBBues  determined  by  eltlier  kind  are  to 
be  re-ezamlned.  It  must  be  on  motion  for  a 
new  trial  made  within  three  days  after  the 
verdict  la  returned.  But  by  express  provi- 
sion of  section  300,  "when  the  referee  is  to 
report  the  facts  the  report  lias  the  effect  of 
a  special  verdict" 


The  result  of  the  foregtrfng  Is  ttatt  the 
time  limitation  of  three  days  contained  iu 
section  800  covers  every  form  of  trial, 
wtiether  by  Inry,  by  referee,  or  by  the  court, 
and  in  case  of  trial  by  a  referee  most  be 
computed  from  tbe  time  the  r^rt  la  filed. 

If  a  review  of  the  acUon  of  tbe  court  In 
dlapoaing  of  a  motion  for  a  new  trial  level- 
ed against  tbe  report  of  a  referee  be  desired, 
an  appeal  may  be  taken,  not  under  the 
fourth,  but  under  tbe  third,  clause  of  tbe 
second  subdivision  of  section  665  of  the 
Code. 

It  la  said  that  this  court  has  declared  the 
law  to  be  that  the  report  of  a  referee  has 
no  force  or  effect  until  confirmed  by  the 
court,  that  because  of  these  declarations  tbe 
r^rt  of  a  referee  is  nothing  at  all,  does 
not.  possess  sufficient  potentiality  to  invite 
attack  by  motion  for  a  new  trial,  until  act- 
ed cm  and  approved  by  the  court,  and  that 
section  308  of  the  old  Code  was  amend- 
ed and  given  Its  present  form  to  comply 
with  the  de<daratlons  of  tills  court.  The 
declarations  referred  to  are  the  following: 

"His  [a  referee's]  report  has  no  force  or  effect 
until  it  is  eonfinned  by  tlie  court"  Kelley  v. 
Sehreiber,  82  Kan,  403,  405,  108  Pac.  816,  817 
(20  Ann.  Caa.  192). 

"In  general,  tbe  findings  [of  a  referee]  do  not 
become  binding  until  tbey  have  received  tbe  ap- 

Eroval  of  tbe  court   17  Encsc.  PI.  &  Pr.  1054." 
lank  v.  Showers.  65  Kan.  431,  434.  70  Pac  332, 
333. 

The  statement  contained  In  the  opinion  iu 
the  Kelley  Case  was  not  published  until 
May,  1910,  and  consequently  could  not  have 
iufiueuced  the  Legislature  when  it  was 
amending  the  Code  at  the  session  of  1009. 
The  statement  contained  in  the  Bank  Case 
was  scarcely  definite  enough  to  induce  the 
IjCgislature  to  make  a  special  exception  with 
regard  to  the  time  for  filing  motion  for  new 
trials  in  cases  tried  before  referees.  If  the 
Legislature  had  intended  to  render  the  re- 
port of  a  referee  a  nonentity  until  confirmed 
by  the  court,  It  would  have  amended  sec- 
tion 293  of  the  old  Code,  which  gave  a  re- 
port on  the  whole  Issue  the  effect  of  a  de- 
cision by  the  court,  and  which  gave  a  report 
on  the  facts  tbe  effect  of  a  special  verdict 
by  a  Jury.  Instead  of  this,  tbe  legislature 
enlarged  the  power  of  a  referee,  conformed 
the  section  to  the  new  practice  abolishing 
exceptions,  and  contlnned  in  force  the  pro- 
vislcms  relating  to  the  status  and  effect  of 
a  refei-ee's  report  (section  300)..  As  indicat- 
ed above,  tbe  new  section,  relating  to  tbe 
time  within  which  a  motion  for  a  new  trial 
must  be  filed  (section  306),  does,  in  apt  and 
succinct  terms,  apply  to  the  report  of  a  ref- 
eree, and  mnnlfestly  the  sole  object  of  the 
amendment  was  merely  to  get  rid  of  the  nd- 
cesslty  of  filing  the  motion  for  a  new  trial 
at  the  same  term  of  court  aa  the  declsi«i. 

In  this  state  '^rq;>eals  by  implication"  are 
not  favored,  and  the  court  ought  not  to  be 
held  to  have  stricken  from  tbe  Code  an  im- 
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portant  part  of  an  Important  sectloB  by  a 
remark  wtal(^  did  not  refer  to  the  section, 
which  waa  inserted  In  the  (Qtinloa  of  the 
court  by  way  of  argument  and  illuatration 
only,  and  which  was  not  essential  to  the  de- 
cision. The  statement  made  by  the  writer 
of  the  oplnloi  in  the  Bank  Case  dted  the 
authority  on  which  it  was  based.  An  exami- 
nation of  the  text  referred  to  shows  that  it 
was  discussing  the  reports  of  masters  and 
commissioners  In  equity,  cases  under  chan- 
cery practice.  The  cases  cited  to  sustain  the 
text  were  all  cases  of  the  character  Indicat- 
ed. If  the  writer  of  the  opinion  had  looked 
a  iew  pages  further  in  the  same  text-book, 
ho  would  have  discovered  matter  relating 
specifically  to  referees,  and  to  the  subject  he 
was  discussing: 

"By  the  statutes  of  some  states  the  report  of 
a  referee  upon  the  whole  issue  stands  as  a  deci- 
sion of  the  court,  and  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action 
had  been  tried  by  the  court"  17  Encye.  Pi.  & 
Pr.  1074. 

Standing  alone,  the  statement  contained 
In  the  opinion  in  the  Kelley  Case  would  be 
too  broad,  but  the  most  cursory  reading  of 
the  opinion  discloses  that  the  court  had  no 
thought  of  impairing  the  force  of  section 
300  of  the  Code.  The  context  makes  It  per- 
fectly clear  that  the  purjKwe  was  to  illus- 
trate the  distinction  between  the  court  and  a 
referee  as  an  organ  of  the  court,  whose  work 
the  court  has  power  to  supervise,  modify, 
approve,  or  set  aside. 

It  is  said  that  the  statute  does  not  pro- 
vide that  the  report  of  a  referee  shall  consti- 
tute the  Judgment  of  the  court,  and  so  make 
the  referee  a  deputy  Judge.  Certainly  not 
The  report  of  a  referee  is  merely  placed 
on  the  footing  of  the  special  verdict  of  a 
Jury  or  of  findings  of  fact  and  conclusions 
of  law  stated  by  the  court.  It  still  takes 
Judicial  action  by  the  court  to  bring  into 
existence  that  distinctive  thing  whidi  con- 
stitutes the  final  determination  of  the  rights 
of  the  parties,  the  Judgment  in  the  case. 

When  the  trial  is  by  the  court,  and  the 
courts  states  findings  of  fact  and  conclusions 
of  law,  that  constitutes  the  decision  of  the 
court  within  the  meaning  of  the  statute  re- 
lating to  new  trials,  but  not  the  final  Jndg^ 
ment.  Jndgment  may  or  may  not  be  rend»- 


BEPOBTEB  ^n. 

ed  at  the  time  Qie  findings  of  tact  and  con- 
clusions at  law  are  returned.  So  wlUi  the 
report  of  a  referee.  VHien  the  repwt  comes 
In,  ttie  conrt  does  not  proceed  to  re-examine 
ttu  fiicts,  or  tinker  with  the  findings,  any 
more  than  it  would  if  It  liad  stated  the  find- 
ings itself.  The  facts  are  established  by  tlie 
report,  which  without  more  stands  as  the 
decision  of  the  court  on  the  facts,  and  Judg- 
ment may  be  entered  as  on  a  decision  made 
by  the  court  itself,  in  a  trial  by  the  court 
If  a  re-examinatlon  of  the  facts  be  desired, 
the  motion  for  a  new  trial  must  be  filed 
within  three  days. 

The  defendant  refers  to  the  case  of  Alex- 
ander 7,  Clarkson,  96  Kan.  174,  150  Pac.  576. 
In  that  case  the  report  of  the  referee  was 
filed  on  October  14,  1012,  and  was  approved 
by  the  court  on  June  16,  1913.  On  Septem- 
ber 19,  1013,  the  court  directed  that  a  de- 
cree be  prepared  according  to  the  referee's 
r^rt  theretofore  made  and  approved.  On 
March  6,  1814.  the  court  approved  a  Jour- 
nal entry  which  recited  "that  this  judgment 
be  and  it  is  hereby  made  and  entered  as  of 
September  19,  1913."  The  motion  for  a  new 
trial  was  filed  on  March  7,  1914.  Hie  de- 
fendants, who  were  apiKlleea,  Insisted  that 
the  motion  for  a  new  trial  should  have 
been  filed  within  three  days  after  the  rendi- 
tion of  Judgment  on  September  19,  1918. 
The  plaintiff  contended  that  the  Judgment 
was  not  rendered  until  March  6,  1914.  It 
was  sufficient  for  the  purpose  of  the  decl- 
Bl<m,  holding  that  the  motion  for  a  new  trial 
was  filed  too  late,  to  go  back  to  the  decision 
of  the  district  court  approving  the  referee's 
report  tm  June  16,  1913. 

On  March  18,  1916,  when  the  district 
court  dented  the  motion  for  a  new  trial, 
granted  the  motion  to  confirm  the  report, 
and  rendered  Judgment,  it  attempted  to  fol- 
low the  practice  when  a  Jury  is  called  In 
an  advisory  capacity,  and  "adopted"  the 
report  of  the  referee  as  the  deciidtm  of  the 
conrt.  This  action  of  the  court  was  super- 
erogatory.  The  report  of  the  referee  waa  not 
an  orphan.  It  stood  as  the  decision  of  the 
conrt  by  virtue  of  the  statute,  and  the  court 
could  not  add  anything  by  adoption  proceed- 
ings. 

The  tLppetil  Is  dismissed.  All  the  Jus- 
tices cmcarrlttg. 
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BIENFIELD  t.  TAN  NB88.    (S.  F.  757a) 

(Snpreme  Court  of  California,    Dec.  4,  1917. 
Bebearing  Denied  Jan.  8,  191&)  ' 

1.  PUtADUlQ  «»206(fi>— GlIfSBAL  DBKUBBBI 

— Uncebtaintt. 
An  auction  that  a  demand  for  tiie  amoimt 
of  an  asseBsment  for  street  improvement  was 
made  upon  dffendant  or  his  agents,  it  defecttve, 
fa  only  uncertain,  and  is  not  reached  upaa  gen- 
eral demurrer. 

2.  MuniCIPAL    COBPOBATIONB    «=>567(2)  — 
STBKTF  iMFBOrXMBNTfl  —  BlfFOBOEUSN'T  — 

In  an  action  to  foreclose  a  lien  for  street 
aaseasment,  an  allegation  that  the  board  of  pub- 
lic works  "duly  and  regularly"  fixed  a  day  when 
it  would  take  final  action  on  said  resolution 
passed  on  March  25. 1914,  and  that  on  April  15, 
1914,  the  board  "duly  and  recnlarly"  made  its 
report  recommending  the  doing  of  the  work 
sbflidently  showed  t&at  20  days  elapsed  between 
the  resolation  and  Uie  report,  especiaUy  in  view 
of  Code  Civ.  Proa  I  460,  providing  that  it  is 
not  necessary  to  state  facta  conferring  juris- 
diction on  a  board,  but  that  it  is  sufficient  to  al- 
l^e  that  a  determination  of  a  board  has  been 
"duly  given  or  made,"  and  the  pleading  showed 
a  compliance  with  an  ordinance  requiring  that 
the  board  of  public  works,  after  preparing  the 
specifications  for  an  improvement,  shall  pass  a 
teaolution  of  ita  intention  to  recommend  to  the 
supervisors  the  making  of  the  improvements, 
and  in  said  resolution  shall  fix  a  day  when  the 
board  shall  determine  whether  or  not  it  will 
recommoid  the  work,  which  daj  shall  be  not 
less  than  20  days  after  the  iwssage  thereoL 
8.  MCHICXFAI.    CoBPOBUZonB   «sb667(2)  — 

StEKET  iKFBOTKMBnTS  —  BmttBOBllEnT  — 

PiXADING. 

Where  improvement*  were  to  be  eurbc  and 
sidewalks,  an  alleg^ation  that  notices  were  potted 
along  the  line  of  improvement  on  each  quarter 
block  waa  a  sufficient  statement  that  they  were 
posted  in  front  of  the  quarter  blocks. 
4.  MumoiFAL  OtnFouraoHB  «»6G7(2)  — 

StKDT  IMFBOVKMZNIB  —  BNVOBCBMBirr  — 

PUCADIRQ. 
Where  notice  of  street  improvements,  re- 
quired to  be  posted  at  the  place  of  proposed  im- 
provements, were  allc«ed  to  have  bem  given, 
auctions  omitting  to  state  that  the  notice 
contained  the  matter  required  by  ordinance  as 
to  time  and  manner  of  making  objections,  was 
cured  by  a  further  allegation  that  later  the 
.board  "duly  and  regularly  made  an  assessment," 
under  Code  Ov.  Proc.  {  456,  providing  that 
statement  that  a  judgment  or  determinanon  of 
a  board  or  court  waa  **dnly  given  and  made," 
fa  aafficient. 

6b  UUHXOtPAX.    C0BF«AZI01TB    «»D68(^  — 

Street  Iupbovik£Nts  —  Assessmbntb  — 

Demand— Proof. 
An  affidavit  that  demand  had  been  made  on 
an  owner  or  bis  agent,  for  payment  of  a  street 
aasessment,  sufficiently  showed  a  demand,  where 
there  was  no  evidence  that  no  demand  had  been 
made;  demand  on  an  agent  being  good. 
&  MniflCIPAL  COBPORATIONS  «»dS8— Stbeet 

Impbovshxnts— AssEsawiTB— Dbiunds. 
Where  an  ordinance  required  a  return  to 
state  the  "nature*'  and  "character"  of  a  demand 
for  payment  of  an  assessment  for  street  im- 
prov«ment&^  and  provided  that,  if  neither  the 
owner  nor  his  agent  can  be  found,  demand  may 
be  made  on  the  lot,  a  return  is  sufficient,  with- 
out specifying  whether  demand  was  made  on 
the  agent  or  the  owner,  the  reqalrement  as  to 
the  nature  and  character  of  the  demand  refer- 
ring to  the  question  whether  ^te  demand  is  per- 
Booal,  that  u.  upMi  tlie  owner  or  his  agen^  or 
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conatructlTB,  tiiat  Is,  by  outcry  upon  tiie  prem- 
ises. 

7.  IfDHIGIPiX  COBFOBATIOira  «=s>542— Btbxbt 
IHPBOVEUENTO  —  LiIST  OF  TJhtaip  Abobbb-  ' 
UENTS— EbBOB  in  NaICB. 

Where  the  list  of  assessments  remaining  un- 
paid, given  in  a  subsequent  part  of  the  return, 
l^tvea  the  name  of  a  lot  owner  as  **F.  0.  V.' 
instead  of  "T.  C.  V.,"  and  the  original  return 
shows  the  letter  "B"  ma  first  written  and  the 
letter  "T"  written  over  it,  the  errop  waa  dertcal 
and  immateriaL 

8.  Municipal   Cobfobaisonb   «»610(2)  — 

StBBBT  iHPBOTBlCBIfTB  —  DELINQUEITT  AB- 
BBaSHBNIS— ATTTHBRTIOAXXOH— LdEN  OT  CON- 
ISACTOB. 

That  a  copy  of  a  list  of  unpaid  assessments 
for  street  improvements  recorded  in  the  assess- 
ment book  waa  not  authenticated  by  the  signa- 
ture of  the  secretary  of  the  board  of  public 
works,  did  not  Invaudate  the  contractOT's  lien 
on  the  lots,  where  the  original  return  was  so- 
then  ticatcd. 

9.  MuHiciPAL  CoBroBATioirB  «s)820-BxBnr 

ImFBOVEHENTS  —  FOBKALXTIBB  —  POWBBB 

or  SCFBBVISOBa 

Under  San  EVandsco  Charter  (St  1911,  p. 
ie91)  art  6,  c  2,  f  8l  authorizing  the  board 
of  supervisors  to  provide  a  procedure  for  the 
improvement  of  s&eets,  an  ordinance  not  re- 
□airing  formalities  ss  to  assessments,  warrants, 
diagram,  or  affidavit  <rf  demand  on  nonpayment 
or  other  formalltiea,  could  be  adopted,  subse- 
quent to  notices  necessary  to  acquire  jurisdic- 
tion, and  hence  a  provision  that  no  proceeding 
shall  be  held  invalid  for  disregard  of  such  for* 
malities  was  authorlsad;  the  effect  being  that 
the  provisions  concerning  the  form  of  amdavlts 
and  demands  and  nonpayment  irf  the  assess-  ' 
ment  or  warrant  are  only  directory. 

D^imrtmeiit  1.  .^peal  from  Snperior 
Court,  City  and  Oonnty  of  San  Frandsco; 
James  M.  SeaweU,  Jndga 

Action  bfD.li.  Blenfl^  against  T.  a  Van 
Neas,  Jr.,  to  foreclose  a  lien  for  a  street 
assessment  Judgment  for  plalnttft,  and  de- 
fendant appeals.  AflBrmed. 

W.  H.  Chapman  and  R.  M.  F.  Soto,  both  of 
San  Francisco,  for  aH>ellant  Jesse  A.  Muel- 
ler, of  San  Francisco,  for  respondent  Fabl- 
UB  T.  Finch,  of  San  Francisco,  amlcna  corlse. 

SHAW,  J.  The  defendant  appeals  from  a 
Judgment  in  favor  of  the  plalntift,  foreclos-  ' 
lug  a  lien  upon  the  dtfendanf a  pr<^;>@ty  for 
a  street  assessment  for  the  Improvement  of 
the  crossing  of  Beach  and  Taylor  BtreetB  In 
San  FrandBCO. 

The  assessment  was  not  made  tmder  any 
of  the  statutes  of  this  state  relating  to  suoh 
matters,  but  upon  the  procedure  provided  by 
Ordinance  No.  2439  (New  Series)  of  the  city 
and  county  of  San  Francisco,  approved  Sep- 
tember 4,  1913.  This  ordLoaDce  was  adopted 
under  and  by  virtue  of  the  power  given  to  . 
the  board  of  supervisors  of  San  Francisco,  by 
section  33,  chapter  2,  of  article  6,  of  the 
San  Francisco  charter.  Stats.  1911,  p.  1691. 
This  section  authorizes  the  board  of  super- 
visors to  adopt  an  ordinance  providing  a 
method  of  procedure  for  the  improvement 
of  streets  within  the  city,  and  for  the  as- 
sessment of  tbe  eqwnses  thereof  upon  prl- 
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Tate  pr<fperty.'  Uardls  r.  McCartby,  162  CaL 
98,  121  Paa  889;  Hayne  t.  San  Francisco, 
162  Pac.  625.  The  ordinance  In  gueertion  Is 
similar  to  the  Improvement  Act  of  1911 
(Stata.  1911,  p.  730),  and  In  Its  main  features 
not  anllke  the  so-called  Vrooman  Act 

The  appellant  claims  that  the  complaint  Is 
defective  In  several  partlcalars,  and  that  the 
evidence  does  not  sustain  the  conclusion  that 
the  assessment  upon  which  the  foreclosure  is 
based  was  legal  and  valid. 

[1]  1.  The  complaint  alleges  that  the  de- 
mand for  the  amount  of  the  assessment  was 
made  "upon  said  T.  O.  Van  Ness,  Jr.,  or  his 
agents."  The  claim  is  tliat  this  averment  is 
in  the  disjunctive,  and  that  it  does  not  ap- 
pear whether  the  demand  was  made  upon 
Van  Ness  or  upon  his  agents.  The  demurrer 
was  general.  There  was  no  demurrer  for  un- 
certainty. If  this  iB  a  defect.  It  amoimts  to 
an  uncertainty  only,  and  cannot  be  reached 
upon  g^eral  demurrer. 

[2]  2.  The  ordinance  requires  tibat  the 
board  of  public  works,  after  preparing  the 
spedflcatlons,  shall  pass  a  resolution  of  its 
intention  to  recanmaul  to  ttie  siqierrlsorB 
the  maldi^  of  the  improvemoits,  and  in  said 
resolution  shall  flx  a  day  when  the  board 
^all  determine  wbather  ct  not  It  will  lec- 
(numend  the  work,  wblidi  day  sball  be  not 
less  than  20  days  after  the  passage  thweof. 
Appellant  Indsts  that  the  complaint  does  not 
sufficiently  show  a  compliance  witb  this  pro- 
vision. It  alleges  Oxat  the  board  of  public 
works  'Mttly  and  regularly"  fixed  a  day 
when  It  wouU  take  final  action  on  said  reso- 
lution; tbat  this  was  done  on  March  25, 
1914;  that  on  April  15^  1014,  the  board  "duly 
and  'regularly"  made  Its  report  to  the  super- 
Tlsors  recommending  Hie  doing  of  the  work. 
TbiB  shows  that  final  action  nptm  the  resolu- 
tion was  takoi  on  April  15,  1914,  one  day 
more  than  20  days  after  March  25,  1914,  the 
date  of  the  adoptirai  of  the  resolution  of  in- 
tention. Furthermore,  the  allegation  that 
the  action  of  the  board  was  "duly  and  regu- 
larly" taken  is  a  sufficient  statement  of  the 
fact  that  the  board  had  previously  taken  all 
the  steps  necessary  to  give  it  the  authority 
to  take  such  action.  Code  Civ.  Proc.  |  466. 
The  objection  Is  therefore  not  well  taken. 

[3]  S.  The  work  to  be  done  was  the  con- 
struction of  curbs,  sidewalks,  and  other  Im- 
provements connected  therewith  In  the  street, 
at  the  crossing  aforesaid.  The  allegation 
that  the  notices  of  street  work  were  posted 
along  the  line  of  the  Improvement  contem- 
plated, and  on  each  quarter  block,  is  a  suffi- 
cient statement  that  the  notices  were  posted 
In  front  of  the  quarter  block.  Being  on 
each  quarter  block  and  along  the  line  of  the 
Improvement  which  Is  situated  In  the  street, 
they  must  of  necessity  be  in  front  of  the 
blocks. 

[4}  4.  The  complaint  alleged  that  said  no- 
tices were  so  posted,  each  "being  headed  'No- 
tice of  Improvffinoit,'  In  lettm  of  not  ICM 
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than  one  inch  in  lengtb,  and  in  legible  char- 
acter, stating  the  fact  of  the  passage  of  said 
resolution.  Its  date,  and,  briefly,  the  work 
and  improvement  imposed,  and  referring  to 
said  resolution  of  intention  for  further  par- 
ticulars." The  ordinance  provides  that  such 
"notices  shall  also  state  that  all  objections  to 
the  proposed  improv^ent  must  be  filed,  In 
writing,  with  the  secretary  bf  the  board  be- 
fore the  day  fixed  In  the  said  resolution  of 
intention  for  action  thereon  by  said  board," 
and  that  the  notice  shall  indicate  said  day. 
It  la  objected  that  the  complaint  is  insuffi- 
cient because  it  does  not  state  that  the  no- 
tices contained  these  requirements.  It  is  to 
be  observed  that  It  does  not  state  that  the  no- 
tices did  not  contain  the  abore  matter  re- 
quired by  the  ordinance.  All  these  proceed- 
ings were  required  to  be  complete  before  the 
making  of  the  assmsment  The  complaint, 
further  on  alleges  that  on  September  24, 
1914,  the  board  of  public  works  "duly  and 
regularly  made  an  assessment  to  cover  the 
sum  due  for  the  said  work  ao  performed  and 
spedfled  in  said  contract,"  referring  to  the 
coiUract  and  work  upon  and  for  which  tlie 
assessment  was  made.  In  virtae  of  the 
provisions  of  section  406  of  Hie  Code  of  Glvn 
Procedure  we  must  bold  that  this  is  a  snffl- 
drat  allegati<HL  that  all  the  steps  preceding 
the  making  of  the  assessment,  necessary  to 
anthorlce  the  t)oard  to  make  It,  bad  been 
taken  In  the  manner  provided  by  law.  This 
cures  the  aforesaid  defect.  It  it  be  ona. 

[I]  It  Is  claimed  that  ttie  evidoice  does 
not  sbow  that  any  legal  demand  for  j>ay- 
ment  was  ever  mad&  Itae  affidavit  diowing 
demand  and  nonpayment,  constLtntlnff  the 
return  to  the  asseasmmt,  was  Introduced  In 
evidence.  It  shows  that  on  October  14, 1914, 
the  plalntUf  "called  upon  Uie  following  pei^ 
sons  assessed,  or  tbtir  agents,  and  dananded 
paymrat  of  the  amount  assessed  to  each,  re- 
spectively," and  thereupon  named  among  the 
persons  the  following:  "Lot  No.  9,  T.  C.  Van 
Ness,  Jr.,  275  feet,  $327.94."  The  objection  Is 
that  this  does  not  show  whether  the  demand 
was  upon  Van  Ness  or  i^n  his  agents.  We 
cannot  perceive  how  the  defendant  could  be 
in  any  wise  prejudiced  thereby.  There  was 
no  showing  at  the  trial,  and  It  Is  not  contend- 
ed in  the  briefs,  that  the  demand  was  not 
in  fact  made,  or  that  he  would  or  could  have 
done  anything  In  a  dlCTerent  manner  than  he 
did  if  the  demand  was  upon  himself  Instead 
of  iqwn  his  agents,  or  that  be  suCCered  any 
injury  or  prejudice  whatever  by  reason  of 
any  defect  in  the  manner  of  making  the  de- 
mand. A  demand  either  upon  himself  or 
upon  bis  agents  would  be  a  good  demand. 
Under  these  circumstances  the  objection  will 
not  be  entertained.  The  mere  fact  that  the 
evidence  shows  that  It  was  made  on  one  or 
the  other,  but  Is  not  certain  as  to  the  particu- 
lar one,  furnishes  no  ground  for  reversal. 

[f]  It  Is  objected  further  that  the  return 
■bowing  a  dttnand  stated  in  the  diajuactlve 
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u  aforesaM,  la  not  In  Qte  form  required,  add 
that  this  inraUdatea  the  plalnturs  claim  of 
lien.  TUe  ordinance  provides  that  the  return 
to  the  warrant  ahall  state  **ttae  natore,  cftar- 
Rctet  and  date  of  the  demand."  Tbt  words 
.  "called  upon  the  following  persons  assessed 
or  thtf  r  agents,"  respectlTelr,  were  followed 
by  a  llat  of  all  the  lot  owners.  It  Is  farther 
provided  that  If  neither  the  owner  nor  his 
agent  can  be  conreniently  fonnd,  demand  may 
be  made  npon  t3ie  lot  The  requirement  as 
to  the  nature  and  character  of  tbe  demand 
refers  to  the  qhostion  whether  tbe  demand  Is 
p^vonal,  that  is,  nxKm  the  owner  or  his  agmt, 
or  constrnctlTe,  that  Is,  b7  ontcry  upca  the 
premises.  Upon  this  theory  the  return  is  suf- 
ficient in  this  r^pect  without  spedfylug  the 
particular  Instances  In  which  tbe  demand  was 
upon  the  owner  and  which  upon  tbe  agent 

[7]  e.  The  further  objection  Is  made  that 
tbe  list  of  assessments  remaining  unpaid,  glv- 
^  in  a  subsequent  part  of  the  return,  ^ves 
the  name  of  the  owner  of  lot  No.  9,  as  F.  0- 
Van  Ness,  Jr.,  Instead  of  T.  G.  Van  Ness,  Jr. 
The  original  return  shows  that  the  letter  "F" 
at  this  place  was  first  written,  and  that  the 
letter  "T"  was  written  over  It  The  error  was 
purely  cLcrlcal  and  la  too  trifling  to  deaerre 
Dodce. 

[t]  7.  It  appears  that  In  recording  the  re- 
turn In  the  assessment  book  the  copy  therein 
written  was  not  avtbentieated  by  the  signa- 
ture of  the  secretary  of  the  board  of  public 
worlu.  In  decisions  concamlng  the  require- 
ment for  the  recording  of  returns  of  this 
dumeter  in  proceedings  under  the  statutes 
mtSi  as  tbe  Vrooman  Act  and  ttie  act  of  IftU, 
whldi  are  similar  to  the  ordinance  In  ques- 
tion, it  tans  be^  dedded  that  tba  Mnlsslon  of 
the  anflientication  to  ttie  return,  as  recorded 
In  the  assessment  book,  Is  not  fatal  to  the 
validity  of  the  lien  of  the  contractor,  If  in  fact 
the  return  Itself  Is  properly  authenticated.  In 
this  case  the  return  to  the  assessment  was 
complete  end  perfect  in  itself,  and  It  was  all 
duly  entered  in  the  assessment  book.  Tbe 
failure  of  the  secretary  to  attach  to  the  rec- 
ord his  signature  thereto,  does  not  render  the 
lien  invalid  or  prejudice  the  holder  of  the  war- 
rant S.  F.  T.  Certain  Real  Property,  90  CaL 
188;  GUIls  T.  Cleveland,  87  CaL  2B  Paa 
351. 

[9]  S.  Finally,  the  objections  to  the  formal 
suffldency  of  the  assessment  and  return,  or 
affidavit  of  demand  and  nonpayment  are  all 
dlqwsed  of  by  the  following  provision  of  tlie 
ordinance; 

**No  assessmeot  warrant,  diagram  or  affidavit 
of  damaDd  and  n<mpa7ment  after  tbe  Isfiae  of 
tbe  same,  and  no  proceedings  prior  to  the  as- 
sessment shall  be  held  iovalid  by  any  conrt  for 
any  error.  Informally  or  other  defect  In  tbe 
mam«,  where  the  resolatlon  of  intention  of  the 
board  of  public  worka  to  recommend  to  the 
sapervisors  tbt  ordering  of  the  improvement  bas 
been  actoaUy  puUisbed  and  posted  and  the  no- , 


tices  of  improvement  posted  as  In  tids  <ndl- 

nance  provided." 

It  would  have  been  within  the  power  of  the 
sapervisors  to  have  adopted  an  ordinance 
which  did  not  require  the  formalities  above 
referred  to  in  the  proceedings  subsequent  to 
the  giving  of  the  notices  necessary  to  acqnire 
Jurisdiction  of  the  proceeding. 

"It  mast  be  equally  competent'  to  provide,  in 
the  law  itself,  tliat  a  disregard  of  its  provisions 
as  to  any  of  these  intermediate  proceedings 
Shall  not  be  fatal  to  the  validity  of  the  aflsess- 
ment  or  that  after  a  given  stage  in  the  matter 
has  been  reached  all  inquiry  us  to  such  proceed- 
ings AaH  tM  cut  off,  and  they  shall  be  conclu- 
sively 4ireBamed  to  have  been  performed  in  the 
numnor  required  by  law."  Chasa  t.  Trout  146 
CaL  aa2,8DPac.  SB. 

TbB  ettett  at  the  above  coratilve  clause  at 
the  ordinance  la  to  make  the  other  provl^ons 
of  the  ordinance  respecting  tbe  fOrm  of  the 
affidavit  ot  demand  and  nonpayment  of  tlie 
assessment  or  warrant  directory  only,  and  to 
prevent  a  failure  to  observe  the  same  ttom 
having  the  effect  of  invalidating  the  lien  upon 
the  property. 

These  comprise  all  the  objections  made  to 
tbe  Judgment  appealed  from.  None  of  them 
being  fatal  thereto,  the  a[4>eai  is  ineffectual. 

nte  Jndi^ent  is  afflnned. 

We  concur:  SLOBS,  J.;  lAWLOR,  J. 


TOWER  T.  HITHBOIiDT  TRANSIT  CO. 
(S.  F.  7066.) 

(Supreme  Court  of  Oalifomia.   De&  6,  1017. 
Bdiearlng  Dwled  Jan.  8,  1918.) 

1.  Stbbbt  BAiuoADa  <B>93(%)— Injubibb  on 
Tbaoe— Liabujtt. 

Where  plaintiff,  a  girl  subject  to  folnting 
fits,  fainted  on  a  street  railway's  track,  ao  that 
she  was  run  over  by  a  car,  the  railway  was  not 
liable  to  her  unless  its  failure  to  avoid  striking 
her  was  due  in  some  way  to  want  of  ordinary 
care  on  tbe  part  of  tbe  railway  or  its  servants, 

2.  Nbgliqence  4=>121(1)— Pbesuuption. 

Negligence  is  not  presumed,  and  the  party 
asserting  it  most  prove  its  ezistoiee  by  a  pre- 
ponderance of  the  evidence. 

3.  Stbeet  Bailboads  «s3ll2(2)  —  Injubiu 
on  Track— Bks  Ipsa  LoqimuB. 

Tbe  doctrine  of  res  Ipsa  loguitur  has  no 
Just  or  proper  apnllcation  to  the  case  of  a  colli- 
sion between  a  street  car  and  a  pedestrian  on 
the  street.  Tbe  presumption  of  negligence  aris- 
es only  where  the  occurrence  is  such  as  ordi- 
narily does  not  happen  without  negligence  on 
tbe  part  of  the  party  charged,  as  in  the  case  of 
explosion  of  a  IwUer,  etc 

4.  STBEETtBAILBOAD8  4=»8Q(l)— USBOTSiWEBT 

BT  Cab  Am  Omn  Vshxolbb  ob  Pkbsoits— 

StTPXBIOB  RlQHT. 
As  between  street  cars  and  other  vehicles 
or  persons  on  tbe  public  streets,  neither  party 
has  a  superior  ri|nt,  and  ntitber  Is  bound  to 
exercise  a  higher  degree  of  care  thui  the  other. 

5.  Tbial  «=3252(9)— iNsrauonoN— Misuad- 
INO  Chabacteb. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  girl  on  its  track,  the  instruction 
that  it  was  s  rule  of  law  that  when  the  thing 
which  canses  an  action  Is  shown  to  be  under 
the  management  and  control  of  defendant  and 
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the  aeddent  U  mA  mm  ordinarilr  doM  not  bap- 
pen  U  tiboae  in  control  nse  proper  car*,  it  af- 
fords reasonable  evidence,  in  the  absence  of  ex- 
planation, that  the  accident  arose  from  lack  of 
ordinary  care,  waa  misleadinst  u  inapplicabla 
to  the  tecta,  in  that  it  ooaU  not  1m  uid  that 
in  the  ordinary  course  of  things  a  street  car 
does  DoO  run  into  a  person  on  the  street  if  it 
Is  properly  operated. 

6.  Stbbbt  Railboads  «=»118{1)— IifJxraiM  on 
Thack-^Instbuotion^ 

In  such  action  such  instmction  so  framed 
that  the  jnr;  must  bare  understood  that  plain- 
tiff waa  not  bound  to  prove  negligence  on  the 

fiart  of  the  street  railway,  in  ^at  it  taid  the 
ury  that  sudi  negligence  was  presumed  if  plaln- 
tltt  showed  aha  was  rightfully  on  the  track,  and 
was  ran  over  and  injured  by  a  street  ear  man- 
aged and  controlled  by  tiie  strert  railwayi  was 
erroneons. 

7.  Trial  «s»2S6(7)— IvnaRrononft-GuBB  or 

Ebbob. 

The  effect  of  such  Instruction  was  not 
cured  by  other  parts  of  the  charge,  where  on 
several  occaaionsj  in  instructing  at  the  railway's 
request  that  plaintiff  must  establish  negUgeuce 
by  a  preponderance  of  the  evidence,  the  court 
qualified  by  restating  tiie  substance  of  the  io- 
■tmctioii* 

8.  Appeal  and  Ebrob  ^=>843(Z)  —  Review  — 

ftBSUMPTlON  IN  FaVOB  OT  TbIAL  CoUBT. 
Evidence  which  is  a  part  of  the  main  case 
will  presumably  be  introduced  In  proper  s»- 
qnenoe  on  second  trial. 

9.  Stbeptt  Railboads  «s>118(1)— Wimanis 

^268  (l>~-CB08e-BXAMIHATZ0II  —  INJUBIXS 

OH  Tbaoe— Evidence. 
In  a  young  girl's  action  for  injnrtes  against 
a  street  railway,  where  the  railway'  contended 
that  plaintiff  attempted  to  bring  the  injuries 
on  herself,  the  court  should  have  been  llberai 
in  allowing  it  to  cross-examine  her  more  or  less 
with  respect  to  her  movements  and  actions  dur- 
ing the  several  boare  following  her  departure 
from  her  home  on  the  day  of  the  accident  before 
the  accident  itself,  and  to  j^rove  her  conduct  dur- 
ing such  period  by  other  witnesses ;  such  evidence 
being  renrattt  as  bearing  on  plalnUfl'a  state 
of  mind. 

10.  Evidence  *=>472C7)— Opinion. 

In  such  action  plaintiff's  father  should  not 
have  been  permitted,  over  proper  objections,  to 
testify  he  bad  seen  certsin  letters  written  by 
plaintiff,  and  then,  without  producing  the  letters, 
or  accounting  for  their  absence,  to  state  his 
conclusion  that  they  evidenced  a  given  state  of 
mind  in  the  writer;  for,  bad  the  letters  been 
produced,  that  qnestftm  was  for  the  jury  rather 
than  the  witness. 

11.  Trial  ^=3228(3)— iNSTBircnoNS, 

The  court  should  state  rules  of  law  In  gen- 
eral terms,  rather  than  elaborate  matters  of  evi- 
dence so  as  to  come  perilously  close  to,  if  not 
over,  the  line  separating  a  charge  of  law  from 
an  instruction  on  the  facts. 

Departmrat  1.  Ai^eal  frdkn  Superior 
Court,  Humboldt  Couni^;  Oeorge  D.  Uui^ 
ray,  Judg& 

Action  by  Qwynedde  A.  Tower  against  the 
Humboldt  Transit  Company.  Prom  a  Judg- 
ment for  plalntitf  and  an  order  denying  its 
motion  for  new  trial,  defendant  appeals. 
Judgment  and  order  reversed, 

Coonan  &  Kehoe,  of  Eureka,  for  appellant 
Pierce  H.  I^an,  of  Eureka,  for  respondent. 

SLOSS,  J.  Tbto  to  an  action  to  recover 
damages  for  pwsonal  Injuries.  At  the  time 


of  he  occurrences  in  controversy  the  plain- 
tiff was  a  minor  of  the  age  of  about  16  yeara. 
The  trial  resulted  In  a  verdict  and  Judgment 
In  her  favor.  The  defendant  appeals  from 
the  Judgment  and  fr<Hn  an  order  denying  Its 
motion  for  a  new  trial. 

^e  defendant  owns  and  oi>erates  a  sys- 
tem of  electric  cars  In  the  city  of  Eureka. 
The  claim  of  the  plaintiff  was  that  on  Jan- 
nary  12,  1913,  she  was  ran  over  by  one  of 
defendant's  cars,  sustaining  injuries  whicli 
required  the  amputation  of  her  right  arm 
and  her  right  leg.  The  complaint  was  In 
four  counts.  E&cb  of  Qie  four  alleged  that 
plaintiff  was  lawfully  upon  the  track  of 
the  defendant  The  first  count  alleged  In 
general  terms  that  plaintiff  was  Injured 
through  the  careless  and  negligent  manner 
In  which  the  car  was  operated.  The  second 
ascribed  the  Injuries  to  the  negligent  failure 
of  the  motorman  to  lower  or  "trip"  the 
fender  with  whidi  the  car  was  equipped. 
The  third  counted  on  the  fiillure  to  provide 
the  car  with  sufflcleot  brakes  or  other  appli- 
ances for  stopping  the  car.  The  fourth  set 
up  the  negligence  of  the  motorman  In  fail- 
ing to  keep  a  lookout  for  persona  on  the 
track,  and  thereby  failing  to  discover  the 
presence  of  the  plaintiff  on  such  track. 

Tlie  defendant  denied  all  of  the  allegations 
of  negligence,  denied  that  plaintiff  was  ever 
run  over  by  defendant's  car,  and  alleged 
that  plalntUTs  injuries  were  caused  by  her 
own  negltg«ioe,  and  that  of  her  parents. 

A  brief  statement  of  the  outstanding  fear 
tures  of  the  case  Is  necessary  to  an  under- 
standing of  the  points  urged  for  reversal. 
The  defendant  operates  a  single-track  road 
along  B  street,  which  at  the  place  with  which 
we  axe  concerned  is  an  outlying  and  little 
freqnoited  thorooghfare,-  witd-  a  nwgta  sur- 
face, more  or  lera  orergrown  with  graas  and 
weeds.  B  street  runs  north  and  south,  and 
is  intersected  by  Harris,  Orotto,  and  Hender- 
son streets,  Uie  last  named  being  the  moat 
norOierly  of  the  three.  .The  accident  occur- 
red between  Orotto  and  Henderson  streets. 
Between  Harris  and  Grotto  streets  the  de- 
fendant maintains  a  diamond  switch  or  tum> 
out  for  the  passage  of  its  cars.  Then  to  a 
sidewalk  on  the  westerly  side  of  B  street 
The  incidents  in  controvert  took  place  about 
6  o'clock  on  the  evening  of  January  12,  1013. 
The  snn  had  already  set,  and  it  waa  dark, 
or  between  dnsk  and  dark.  There  had  been 
some  rain  or  fog  during  the  day,  and  tiie 
roadway  on  E  street  was  muddy.  Shortly 
before  the  accident  one  of  the  defendant's 
cars  had  come  southerly  on  B  street  At  the 
8wlt<A  It  met  and  passed  car  Na  11,  yrbUSx 
was  going  northerly,  and  which,  as  ptotn- 
tiff  claims,  inflicted  the  injuries  complained 
of.  The  case  sought  to  be  established  by 
the  plaintiff  was.  In  effect  ^is:  She  had 
for  a  consUerable  time  been  subject  to  o<y 
oaslonal,  but  sodden,  attacks  of  fainting  or 
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tinconscIoTumees,  lasting  from  10  to  SO  min- 
utes. She  testified  tbat  on  tbe  evening  In 
qneetion  she  was  walking  along  ttie  aide- 
walk  on  B  stieet,  when  she  obswred  a  fat 
OB  tbe  other  side  of  tbe  street  Her  Interest 
was,  for  sMDe  reason,  attracted,  and  she 
crossed  the  street  to  approach  the  cat.  Aa 
she  started  to  return  to  tbe  sidewalk,  she 
saw  the  south-bound  car  coining,  and.  after 
waiting  for  it  to  pass,  was  proceeding  on 
her  way  across  the  track,  when  she  fainted. 
She  ronalned  nnconsdons  mitU  sbe  felt 
something  strike  her  leg  and  arm  repeated- 
ly and  with  great  forca  Witnesses  wbo 
were  on  the  passing  car  heard  screams.  The 
car  was  8to^>ed,  and  several  men,  Indndlng 
the  motormah  uid  the  conductor,  walked 
back  a  short  distance  and  fouiul  the  plain- 
tifl  lying  by  the  side  of  the  track  with  ber 
right  arm  and  right  leg  crashed  and  man- 
gled. 

The  plaintiff  produced  no  witnesses  who 
had  sseaa  ber  lying  on  tbe  trac^.  The  motor- 
man  wbo  was  cq;»erating  the  car  testified  that 
be  bad  kept  a  lookout  ahead,  and  had  seen 
no  parson  or  object  on  or  between  tbe  rails. 
His  story  was  that,  aa  be  apprMiched  tbe 
place  where  plaintiff  was  fonnd,  be  saw  to 
the  left  of  the  trat^  and  a  couple  of  feet 
from  it,  some  daric  object  which  he  took  to 
be  a  buggy  or  automobile  robe.  He  then 
began  to  slow  down  the  car.  Just  as  be  was 
about  to  pass  the  object,  he  noticed  a  move- 
ment, and  thought  that  the  dark  mass  ml^t 
be  the  body  of  some  person.  He  then  brought 
tbe  car  to  a  standstill.  There  was  oHiBlder- 
able  testimony  pro  and  con  regarding  the 
condition  of  the  brakes.  The  defendant  also 
offered  evidence  that  pUlntlff  had  made 
verbal  and  written  statements  which  could 
fairly  be  interpreted  as  admissions  that 
plaintiff  had  intentionally  brought  tbe  In- 
juries upon  herself.  The  plaintiff.  In  re- 
buttal, sought  to  weaken  or  destroy  the  ef- 
fect of  these  declarations  by  testimony  tend- 
ing to  show  tbat  sbe  was  not  In  a  normal 
condition  of  mind  when  she  made  the  state- 
ments. 

It  Is  not  necessary  to  go  beyond  this  In- 
complete summary  of  the  evidence,  or  to 
attempt  any  ^scusslon  of  the  persuasive 
force  of.  the  showing  on  either  side.  For 
present  purposes,  it  is  enoxigh  to  say  that 
a  careful  reading  of  the  record  produces  a 
very  substantial  doubt  concerning  the  true 
state  of  facts.  It  is  beyond  question  that 
there  was  ample  evidence  upon  which  the 
Jury  might  have  found  that  there  was  no 
proof  of  negligence  on  the  part  of  defend- 
ant's employes  contributing  to  the  injuries 
complained  of  by  the  plaintiff.  We  are  not 
intimating  that  the  evidence  was  not  suffi- 
cient to  support  a  verdict  In  plaintiff's  fiivor. 
The  point  Is,  merely,  that  the  real  merits 
of  tbe  case,  as  disclosed  by  tb»  evidence, 
are  at  the  least  so  doubtful  as  to  require 
careful  consideration  of  substantial  errors 
which  may  have  had  an  important  influence 


in  leading  tibe  Jury  to  the  verdict  whlcb  tt 
found.  In  other  words,  the  case  is  not  one 
in  which  grave  error  can  be  disregarded  un- 
der the  provision  of  section  4%  of  article  6 
of  tbe  C!onstitution. 

[1]  The  essential  point  in  controversy  was 
wheHier  the  defendant  bad  negligently  run 
its  car  upon  and  over  the  plaintiff  when  she 
was  lying  unconscious  on  the  track  in  the 
path  of  the  approactilng  car.  Her  alleged 
position  on  the  track  and  her  conditLon  at 
the  time  were  in  dispute.  But  even  if  It  be 
said  tiut  her  position  was  as  claimed  by 
her,  it  was  still  necessary,  before  liability 
could  be  Imposed  on  the  defendant,  to  show 
that  the  failure  to  avoid  striking  her  was 
due  to  some  want  of  ordinary  care  on  the 
part  of  the  defendant  or  its  servants. 

[2]  It  la  a  mere  commonplace  of  the  law 
to  aay  that  negligence  is  not  presumed.  The 
party  asserting  it  must  prove  Its  existence 
by  a  preponderance  of  eridencfr  Nevorthe- 
less,  the  court  Instructed  the  Jury  as  fol- 
lows: 

"It  is  a  rule  of  law  in  this  state  that,  when 
the  thing  which  causes  an  accident  is  shown 
to  be  under  tbe  management  and  control  of 
the  defendant,  and  the  accident  is  each  as  in 
the  ordinary  course  of  things  does  not  happen 
if  those  wbo  have  the  management  and  control 
use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  any  explanation  by  the  defend- 
ant that  the  accident  arose  from  want  of  ordi- 
nary care.  •  •  • 

"In  further  explanation  of  thla  rule  of  law, 
applying  it  only  to  the  first  cause  of  action,  you 
are  mstructed  that,  if  the  plaintUE  has  proved 
by  a  preponderance  of  evidence  that  at  the  time 
and  place  mentioned  in  the  complaint  she  was 
lawfully  on  the  track  of  the  defendant's  street 
railroad,  that  while  thereon  she  was  run  over 
by  a  street  car  passing  along  said  track,  and 
was  injured  thereby  as  alleged  In  the  complaint, 
and  that  the  said  car  was  managed,  operated, 
and  controlled  entirely  by  the  defendant,  then 
the  plaintiff  has  made  ont  a  prima  facie  case, 
and  from  such  circumstances.  If  they  have  been 
proved,  the  law  presumes  Uiat  the  defendant 
was  negligent,, and  the  burden  is  then  cast  upon 
the  defendant  to  show  that  it  was  not  negligent 
or  careless  or  reckless  in  the  operation  of  said 
car." 

[3-B]  By  this  instruction  the  court  sought 
to  define  and  apply  to  this  case  the  doctrine 
of  res  Ipsa  loquitur.  The  rule  la  well  known, 
and  has  often  been  rect^lzed  by  this  court 
Bush  V.  Bamett,  96  Cal.  202,  31  Paa  2 ;  Jud- 
son  V.  Giant  Powder  Co.,  107  Cal.  549,  40 
Pac  1020,  29  L.  E.  A.  718,  48  Am.  St.  Bepu 
146;  O'Connor  v.  Mennle,  160  Cal.  217,  140 
Pac.  674,  and  imsea  cited.  It  has,  however, 
no  Just  or  proper  application  to  the  case  of 
a  collision  between  a  street  car  and  a  pedes- 
trian on  the  street.  The  presumption  of  neg- 
ligence arises  only  where  the  occurrence  Is 
such  as  ordinarily  does  not  happen  without 
negligence  on  the  part  of  the  party  charged, 
as,  for  example,  In  the  case  of  the  explosion 
of  a  boiler  (Posey  v.  Scoville  [O.  0.]  10  Fed. 
140f,  or  of  a  powder  mill  (Judson  v.  Giant 
Powder  Co.,  supra),  or  the  fall  of  a  work- 
man's tool  from  a  building  upon  a  person  on 
the  street  (Dixon  r.  nuns,  98  OaL  884.  38 
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Pac  268,  20  li.  R.  A.  096.  85  Am.  St.  Bep. 
180).  It  is  true  that  ta  tbe  first  part  of  the 
Instruction  complained  of  the  court  Incorpo- 
rates this  condition.  But  tbe  difficulty  Is 
that  there  Is,  in  a  case  like  this,  no  founda- 
tion In  fact  for  assuming  or  finding  the  ex- 
istence of  the  c<mdition.  As  between  street 
cars  and  other  vehicles  or  persons  on  the 
public  streets,  neither  has  a  superior  right, 
and  neither  Is  bound  to  exercise  a  higher 
d^ree  of  care  than  the  other.  It  cannot  be 
said  that  "in  the  ordinary  course  of  things"  a 
street  car  does  not  run  into  a  person  on  the 
street  If  the  street  car  is  properly  operated. 
On  the  contrary,  the  mishap  Is  qnlte  as  likely 
to  be  due  to  the  fault  of  the  person  struck,  or 
of  some  third  person,  or  to  some  unforeseen 
and  unpreventable  cause,  as  to  the  negli- 
gence of  those  (grating  the  car.  At  best, 
tbe  instruction  was  Inapplicable,  and  there- 
fore misleading. 

[61  Bnt  beyond  this,  the  court,  when  It 
undertook  to  amplify  the  rule  and  apply  It 
specifically  to  the  facts  of  the  particular 
case,  framed  Its  declaration  in  such  fbrm 
that  the  Jnry  must  have  understood  that  the 
plaintiff  was  not  bound  to  prove  negligence 
on  the  part  of  tbe  defradant.  It  told  the 
Jury  that  such  negligence  was  presumed  tf 
plaintiff  showed :  (1)  That  she  was  lawfully 
on  the  track ;  (2)  that  she  was  run  over  aud 
injured  by  a  street  car ;  and  (3)  that  said  car 
was  managed  and  controlled  by  the  defend- 
ant. That  she  had  a  lawful  right  to  be  <» 
the  track,  In  the  path  of  an  ai^roachlng 
car,  was  not  questioned.  In  fact,  the  court 
apedfically  instructed  tbe  jury  that  plaintiff 
was  ^titled,  equally  with  the  defendant,  to 
go  npwk  or  across  the  street  wherever  she 
pleased,  and  that  dtfendant  had  no  superior 
right  in  the  space  between  the  tracks,  ex- 
c^t  the  part  where  its  cars  actually  were. 
Nor  was  It  disputed  that  the  cars  running  on 
the  trac^  vrere  under  the  omtrol  and  man- 
agcm«it  of  the  d^endant  c(nnpany.  All, 
then,  that  the  plaintiff  wiw  hy  this  bistmo- 
tltm  required  to  show  was  that  she  was  ran 
over  and  Injured  by  (me  of  the  defendant's 
cars.  In  effect,  the  instruction  made  mere 
pnot  <rt  the  acddoit  or  injury  suffice  to  im- 
pose <ai  the  defendant  responsibility  tor  mch 
Injury.  This  Is  not  the  law.  86  Ojc  1682; 
H.  S.  S.  B.  Ool  t.  BlldreOi,  73  AA.  672»  82 
S.  W.  246;  Boyd  Boeton  B.  B.  Oo.,  224 
Bfaaa.  109, 112  N.  E.  607. 

We  have  In  a  number  of  casea  held  that  a 
presumption  of  negligoice  arises  when  a 
passenger  on  the  car  of  a  comm<ai  carrier 
receives  Injury  from  the  operation  of  the  car. 
Bush  V.  Barnett,  supra;  McCurrie  v.  S.  P. 
Co.,  122  Cal.  658,  65  Pac.  324;  Osgood  7.  Los 
Angeles  Traction  Ca,  137  OaL  280,  70  Pac 
169,  82  Am.  St  Beph  171;  Housel  v.  Paa  El. 
By.  Co.,  167  Cal.  245, 189  Pac.  73,  61  L.  B.  A. 
(N.  S.)  1105,  Ann.  Caa.  1916G,  666.  The  rule 
is.  In  such  cases,  rested  upcn  the  high  degree 
of  care  required  of  a  carrier  toward  Its  pas- 


sengers, and  tbe  defendants  greater  ability 
to  show  the  causes  of  the  accident.  But  evoi 
In  actions  by  pftssengers  tbe  rule  that  negli- 
gence Is  presumed  from  the  fact  of  injury 
is  not  universaL  Wyatt  v.  Pac.  El.  By.  Co., 
166  OaL  170,  108  Pac.  892.  At  any  rate,  the 
reasons  Justifying  the  role  In  sudi  caaee  do 
not  exist  here. 

[7]  It  cannot  be  said  that  this  was  an 
Isolated  instruction,  or  that  Its  ^ect  was 
cured  by  othw  parts  of  the  diarge.  On  sev- 
eral occasions,  in  instructing  the  Jury,  at  de- 
feudaot's  request,  ttiat  the  plaintiff  mufit  es- 
tablish n^llgence  by  a  preponderance  of  the 
evidence,  tbe  court  was  careful  to  add,  as  a 
qualification,  a  restatement  of  tbe  very  mat- 
ter we  have  been  discussing.  * 

The  expression  of  our  views  r^arding  tbe 
nature  of  the  evidence  makes  It  unnecessary 
to  say  anything  further  to  show  the  preju- 
dicial diaracter  of  the  instructions  In  this 
regard. 

[S]  There  are  many  other  assignments  ot 
error,  bnt  we  do  not  think  it  necessary  to 
discuss  them  In  detail.  Most  of  them  relate 
to  points  which  will  probably  not  be  present- 
ed fm  a  second  triaL  There  are,  for  example, 
many  objections  to  the  offering  of  evidence 
by  way  of  rebuttal  instead  of  on  the  case  In 
chief.  Any  evidence  so  offered  which  was  a 
part  of  the  main  case  will,  presumably,  be  In- 
troduced in  proper  sequence.  So,  too,  there 
Is  no  reason  to  anticipate  a  recurrence  of  an 
alleged  attonpt  by  the  plaintiff  to  impeach 
her  own  witness.  We  need  not.  thertfore, 
inquire  whether  the  course  pursued  was  prop- 
er. Certain  questions  are  raised  with  refer- 
ence  to  the  pleadings.  In  so  far  as  they  have 
importance,  we  may  assume  that  the  court 
below  will,  before  another  trial,  grant  leave 
to  both  parties  to  make  pR^)er  amendments, 
and  to  thus  obviate  unnecessary  obstacles 
to  an  examination  of  the  merits.  We  do  not 
express  any  (pinion  r^rdlng  the  sufficiency 
of  the  evidence  to  establish  certain  conten- 
tions of  the  respmdcnt,  since  the  testimony 
on  another  trial  may  not  he  idraitleal  With 
that  vhldi  has  already  been  given. 

[I]  One  or  two  suggestions  may  be  made 
for  the  guidance  of  the  court  and  tbe 
parties  in  trying  the  case  anew.  In  view 
of  the  defendant's  contentions  regarding  the 
plaintiffs  omduct  tn  connection  with  tbe  ac- 
cident, we  think  the  court  should  have  been 
more  llbo^  In  allowing  the  defendant  to 
croBthezamlne  her  yiitb  respect  to  her  move' 
menta  and  acUons  during  tbe  several  houra 
followlxtf  her  departure  fn>m  her  home  on 
the  day  of  the  acddent  and  prior  to  the  oc- 
currence of  the  accident  itsdf.  For  like  rea- 
sons, the  defendant  ahonid  have  hew  allow- 
ed to  i«ove  her  conduct  during  this  period  by 
other  witnesses.  Evidence  on  this  line  was 
relevant  as  bearing  upon  plalntlfTs  state  of 
mind,  and  consequently  upon  the  probability 
of  her  having  atteiqptad.  to  brioig  the  lojnriflv 
npon-braseU: 
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[It]  It  need.'  perhaps,  bardly  be  said  tbat 
plaintiff's  fatUer  should  not  have  been  x>^r- 
mltted,  over  pi-oper  objcctlona,  to  testify  that 
be  had  seen  rrertaln  letters  written  by  the 
plaintiff,  and'  then,  without  prodnclng  the 
letters  or  accounting  for  th^  absence,  to 
state  his  con^lnsicm  that  they  evidenced  a 
given  state  of  mind  on  the  part  of  the  writer. 
Even  If  the  lewers  themselves  had  been  pro- 
duced, it  was  for  the  Jury,  rather  than  the 
witness,  to  draT^  sndi  conclusion. 

[11]  PlaintIff*iH  instruction  27  should  not 
have  been  ^ven'iln  the  form  in  which  It  was 
IwtqHMsed.  As  lt\reeds,  it  is  opoi  to  the  oty- 
jectlon  that  It  la  Wrgnmentatlve  and  goes  too 
elaborately  Into  ihe  particular  facts  relied 
on  by  the  plaintiff*  It  la  better  for  the  court 
to  state  rules  of  la«v  In  general  terms,  rather 
than  to  so  elaborate  matters  of  evidence  as 
to  come  perilously  close  to^  U  not  over,  the 
line  which  separates  a  charge  of  law  from  an 
inatmctlon  on  the  facts. 

The  judgment  and  the  order  denying  ft  nevr 
trial  are  reversed. 

We  concur:  SHAW,  J;  IiAWIX)B,  J. 


SHEAN  et  aL  v.  WEEKS  et  ^  (S.  F.  7S9S.) 
(Supreme  Court  o<  California.   Dee.  9,  1917.) 

1.  IiAHDI.eBD  AHO  Tenaitt  <t»134  (S)— Co ve- 
RAztTS— "Gbnebai.  Oonfkctiorkb." 
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EMdence  Aeld  influfficieot  to  show  that  the 
/'term  "general  confectioner"  had  by  general 
{  usage  acquired  the  meaning  of  including  the 
restaurant  buain«iSj  ao  that  the  starting  <^  a 
restaurant  by  another  was  not  a  breach  of  a 
covenant  not  to  rent  a  part  of  a  building  to  sell 
"merchandise  of  the  same  character." 
e.  CDSTOUR  and  UBAeK8«»16(lV--GONS131TO- 
TION  or  WOBDS— USAOl. 

The  ordinary  meaning  of  words  used  in  a 
business  cannot  be  changed,  except  by  proof  of 

Eenersl  nnage  by  those  engaged  in  the  particu- 
ir  trade,  or  by  proof  tbat  the  parties  to  a  con- 
tract used  it  in  the  special  sense  contended  for. 
3.  Injunction  <3=»62(2)  —  Landiabd  and 
Tenant— Covenants  —  Bestbictioks  on 
Bit  SI  NESS. 

Where  a  landlord  covenanted  not  to  rent 
another  part  of  his  building  to  any  business 
selling  candy,  ice  cream,  light  lunches,  soda  wa- 
ter, or  other  things  sold  In  the  business  of  gen- 
eral confectioniBts,  injunctitm  will  not  be 
granted  to  mjolB  the  installing  of  a  restaurant 
where  the  "light  lunch"  feature  was  not  relied 
on  for  the  iniunction ;  the  injunction  being  de- 
slnd  to  aajom  ttie  i^aiatlon  of  the  nstanrant 
aUogethsr. 

I>epftrtmeiit  1.  Appeal  tcom  Sopwlor 
Goort.  Alftmeda  Goimty;  H.  V.  Farmer, 
Judge. 

Actum  by  Lk  F.  Sbeu  and  J.  L.  Taylor 
to  enjoin  A.  J.  Weeks,  Albert  M.  Tail,  Henry 
R.  Tall,  and  Onoe  M<A«od  tnm  opmittng  a 
restaurant.  Judgment  for  defbndai^  and 
plaintiffs  an»eaL  Afflrmed. 

Thomas  B.  Lalne  and  Lawrence  M,  PhU- 
Ilpe,  both  of  San  Francisco,  and  Dixon  L. 
Phillips,  of  Hanford.  fOr  appeltants.  Elliott 


Johnson  and  R.  W.  Palmar,  both  <tf  San 
Francisco,  for  respondents. 

SHAW,  J.  The  plaintiffs  aK>eal  from  a 
Judgment  (in  favor  of  the  defendants.  The 
record  is  preaented  In  typewriting,  as  pro* 
vlded  In  section  968a  oC  the  Code  <rf  Civil 

Procedure. 

The  action  was  begun  on  March  6,  1915,  to 
enjcrfn  the  breach  by  the  defendants  of  a 
covenant  of  a  lease  executed  by  the  defend- 
ant Weeks  to  the  plaintiffs,  on  September  1, 
1914,  the  defendants  other  than  Weeks  being 
the  lessees  of  Weeks  under  a  subsequent 
lease. 

The  lease  to  the  plaintiffs  was  for  a  por- 
tion of  the  ground  floor  of  the  building  for- 
merly known  as  Berkeley  Inn,  and  Included 
a  space  fronting  37  feet  <m  Tel^rapfa  ave- 
nue, and  136  feet  on  Bancroft  way.  Hie 
covenant  which  It  Is  alleged  was  broken  is 
as  follows: 

"It  is  understood  that  the  lessees  are  at  pres- 
ent carrying  on  In  the  store  space  fronting  on 
Telegraph  avenue  the  bunness  of  general  con- 
fectionists  and  are  engaged  to  the  manufacture 
and  sale  of  candy,  ice  cream,  light  lunches,  soda 
water,  etc.,  and  the  lessor  agrees  that  he  will 
■not  during  the  term  of  this  lease,  carry  on,  or 
conduct,  or  pemdt  to  be  carried  on  or  oondoet- 
ed,  under  any  lease  or  lettiiV;  upon  any  por- 
tion of  the  premises  owned  by  him  at  said 
comer  of  Bancroft  way  and  Tel^aph  avenue, 
any  business  whicb  shall  involve  the  Belling  or 
■^landling  or  manofactoring  <rf  merchandise  of 
the  same  character  as  that  sold  or  handled  or 
manufactured  by  the  lessees,  their  assigns  or 
subt^iants,  in  Uie  course  of  thtfr  business  as 
general  confectionists.'' 

On  December  16,  1914,  Weeks  leased  to 
the  defendants  Elbert  M.  Yall  and  Henry  R. 
Vail  all  of  the  premises  referred  to  in  the 
aforesaid  covmant,  except  the  part  thereof 
previously  leased  as  aforesaid  to  the  plain- 
tiffs. "Diensitter  said  lessees  and  the  de- 
fendant McLeo^  established  a  restaurant 
and  a  cafeteria  on  parts  of  the  premises  so 
leased  to  them  by  Weeks. 

The  complaint  alleges: 

That  "a  large  and  important  part  of  plain- 
tiffs' business  so  conducted  consists  of  the  serv- 
ing of  hot  and  c<^d  lunUie%  meals  and  food,  to 
the  public,  to  be  eaten  at  tables  provided  by 
plaintiff  on  the  premises,  and  also  tx>  be  carried 
away  in  balk  by  the  purchasers  thereof;  that 
aach  lunches,  meals,  and  food  are  served  by 
plaintiffs  in  aaid  establishment  on  the  demised 
premises  contlnuouely  from  8  o'clock  a.  m.  un- 
til midnight  each  day ;"  and  tbat  the  said  Vail 
and  othera,  lessees  of  Weeks,  are  carrying  <» 
in  another  part  of  the  premises  "a  restaurant, 
caf£,  cafeteria,  eating  house,  and  lunch  room, 
in  which  lunches,  meals,  or  food  are  served  to 
the  patrons  thereof  at  tables  therein  provided, 
or  are  carried  away  in'  bulk  by  said  patrons." 

Tbe  room  In  which  the  said  defendants 
carried  on  said  business  was  la  a  i>ortiou  of 
the  premises  owned  by  Weeks,  referred  to 
In  the  aforesaid  covenant.  It  is  claimed  by 
the  i^lntiffs  that  the  bnslDess  so  carried  on 
by  Vail  and  others  Is  of  the  sune  dtaracter 
as  the  bnaiueas  of  plaintiffs  as  "general  coo- 
fectimdsts,"  and  tbat  it  conflicts  therewith. 


49d>te  other  esMs  sm  sanw  topio  sad  KBT-NUXBHB  U  all  KsyNOBAmd  DlCMts  and  ladaxM 


Digitized  by 


Google 


232 


ia9  PACIFIC  BBFOBTEB 


(Oal. 


and  takes  from  the  plalntUEs  a  large  and 

valuable  portion  of  their  custom. 
The  court  found : 

"That  there  is  no  aubstantlal  conflict  in  the 
business  allowed  to  be  carried  on  by  the  defend- 
ant Weebs  on  the  premises  describt>d  in  the 
complaint,  to  wit,  tbe  hotel  and  restanrant 
bnsinesB,  and  the  cafeteria  business,  with  the 
^business  being  carried  on  by  plaintiSa,  namely, 
the  general  confectionery  busfneBS.*' 

Tbe  appellants  contend  that  this  flndiug  Is 
contrary  to  the  evidence.  The  dally  menu 
of  tbe  plaiutlffs'  establishment  Indnded  such 
articles  as  S>astem  oysters,  roast  sirloin  of 
beef,  braised  lamb,  chicken  pie,  meat  roll, 
veal  fricassee,  dilpped  beef  In  cream,  hone- 
made  com  beef  hash,  and  Bost<m  baked 
beans.  It  Is  not  denied  tbat  these  dishes 
are  usually  served  only  in  restaurants  and 
hotels.  The  plaintiffs  say  that  the  words 
>  "candy.  Ice  cream,  light  lunches,  soda  water, 
etc.,"  in  the  covenant  "were  merely  intend- 
ed as  a  brief  description  of  the  general  con- 
fectionery buslnefts  to  be  carried  on  by  the 
lessees,  and  the  true  method  of  determining 
the  rights  of  the  parties  Is  to  arrive  at  the 
ordinary  business  significance  of  the  term 
'general  confectioner,*  as  understood  by  men 
engaged  In  the  same  business."  This 
sarily  involves  tiie  proposition  that  the  term 
"general  confectloulat"  used  in  the  covenant 
has,  by  the  general  usage  of  the  trade,  ac- 
quired a  meaning  broad  enough  to  Include 
the  business  of  serving  such  artlt^es  of  food 
as  those  above  mentioned,  in  connection  with 
other  lighter  foods  contained  in  the  plaln- 
tifls*  daily  blU  of  fare. 

[1]  The  evidence  does  not  establish  this 
pnvosltlon.  One  vritness  testified  that  he 
was  manager  of  an  establishment  In  Oak- 
land whUtk  be  called  a  confectionery  and  re- 
fused to  <»11  a  restaurant,  but  at  which.  In 
addition  to  omfectlons,  tben  were  served 
many  kinds  ot  substantial  foods  Edmllar  to 
those  served  by  the  plalntUCs  as  above  men- 
tioned, and  embracing  many  of  the  dishes 
QBually  served  in  ordinary  restaurants.  He 
farfher  teatSfled  that  at  tb»  present  time  this 
kind  of  business  was  ordinarily  handled  by 
sudi  establishments  as  his  own,  that  latdy 
almost  every  co^ifedloner  was  doing  it,  and 
that  it  was  customary  for  gaieral  confec- 
tioners such  as  himself  to  handle  what  is 
"called  the  lls^t  lunch  feature  of  the  busi- 
ness," and  to  sell  hot  Inndies  in  the  middle 
of  the  day,  and  sala^  at  all  hours.  Thaw 
was  no  other  evidence  given  in  support  of 
the  plaintiffs*  theory.  This  testimony  does 
not  establish  tbe  fact  that  Hie  term  "general 
confectioner"  had  by  general  trade  nsage 
acquired  a  meaning  broad  enough  to  Indnde 
tbe  carrying  aa  ot  n  restaurant  audi  as  that 
coi^ncted  by  Umself  or  by  the  iHaintitts.  It 
tends  to  Show  (hat  many  oonfectUmov  wue 
extending  their  business  so  as  to  include  a 
restanrant  as  a  part  tliereot  but  it  does  not 
prove  that  they  spoke  of  that  brandi  as  a 


confectionery.   On  the  other  b^and,  there  was 


testimony  to  the  effect  that  in  12  confection- 
eries carried  on  in  Berkeley,  Oakland,  and 
San  Francisco  nothing  more  ^bstantial  In 
the  way  of  eatables  was  served  to  customers 
than  sandwiches  and  salads,  except  in  one, 
which  added  hot  beans  to  the  menu.  The 
evidence  Indicates  that  thesej  12  comprised 
the  greater  part  of  the  prlnc^al  confection- 
ers In  the  three  cities  nam^.  TMa  testi- 
mony woald  Justify  the  coijiclaslon  that  It 
was  not  the  general  usage  pf  the  trade  to 
carry  on  a  restaurant  in  connection  with  the 
confectionery,  although  It  was  done  by  many 
persons  engaged  in  that  business,  and  it  tends 
to  disprove  the  claim  that  the  term  "general 
confectioner"  had  acquired/  the  meaning  upon 
which  the  plaintiffs  insist^ 

[2]  The  ordinary  meaniiig  of  words  cannot 
be  changed,  except  by  proof  of  general  usage 
by  those  engaged  in  the  particular  trade,  or 
by  proof  that  the  parties  to  the  contract 
used  it  In  the  special  sense  contended  for. 
The  evidence  falls  far  short  of  these  require- 
ments. 

[3]  From  all  the  evidence  we  think  the 
court  was  warranted  in  holding  that  the 
nece8-<^covenant  did  not  authorize  an  injunction 
against  the  carrying  on  of  a  restsurant  or 
cafeteria  In  other  parts  ot  the  building,  and 
that  the  finding  is  correct  so  far  as  that 
point  Is  involved.  Plaintiffs'  counsel  do  not 
claim  relief  for  any  other  breach.  They  put 
their  case,  as  the  complaint  Indicates,  wholly 
on  the  theory  that  the  covenant  gave  them 
the  exclusive  right  to  carry  on  a  restaurant 
in  tbe  building,  and  restricted  the  use  of  the 
other  parts  thereof  to  other  purposes.  No 
point  Is  made  upon  the  proposition  that  the 
restanrant  and  cafeteria  serve  "light  lunch- 
es" contrary  to  the  express  terms  of  the 
covenant  The  plaintiff  Shean  testified  that 
it  was  not  the  light  Itmch  feature  that  the 
plaintiffs  objected  to,  but  that  what  they 
wished  to  prevent  was  the  selling  of.  meals 
in  the  rival  places.  We  may  therefore  as- 
sume that  the  violation  of  the  "light  lunch" 
restriction  was  not  urged  in  the  court  be- 
low as  ground  for  the  Injunction  son^bt,  and 
that  the  breach  for  that  part  of  the  covenant 
was  not  considered  by  the  plalnUffs  as  at 
substantial  importance,  but,  for  the  pnxposes 
of  the  case,  was  waived  by  them. 

This  Gondusion  renders  it  unnecessary  to 
con^der  the  other  points  urged  In  tbe  brief 
of  the  appellants.  If  the  business  carried  on 
try  tbe  defendants  did  not  substantially  oon- 
fiict,  in  the  manner  complained  ot,  with  that 
for  which  tba  plaintiffs'  premises  were  leas* 
ed  to  them,  as  onbraced  In  the  covenant 
aforesaid,  plaintiffs  are  not  mtitled  to  an  lot- 
Junction. 
The  Judgment  Is  affirmed. 

We  concur:  ANGBLLOTTI,  a  J.;  SLOSS,  3. 
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In  n  UATTBEWB*  B&EFATB. 

MATTHBWS^  et  al.  v.  I«EOKABD. 

iU  A.  60SS.) 

(Snpreme  Goort  of  Oallfoniia.   Nov.  30,  1917. 
Belwariiig  Denied  Dec  20^  1917.) 

J.  WuXB  «a»202— BmrATTM  Oekatbd  — Con- 
BTBTTcnoif— Death  of  Pbdcabt  Lboaxke. 
Where  testatrix  bequeathed  mosey  to  a 
daughter,  who  predeceased  her,  and  after  too 
daughter  a  decease  made  a  codicil  reaffirming 
the  will  without  meottoning  such  beqrwet,  Civ. 
Code,  i  1310,  providing  that,  whon  any  estate 
is  devised  to  one  who  dies  before  the  testator 
leavi'g  lineal  deacendanta,  they  shall  take  the 
eaUte,  did  not  have  the  effect  of  passing  the 
legacy  to  the  eon  and  sole  heir  of  the  decked 
l^tea,  wince  such  statute  relates  to  the  time  of 
the  death  of  fbe  testatrix,  and  not  to  the  time 
of  the  death  of  the  original  legatee,  and  hence 
the  republication  was  not  In  effect  the  making 
of  a  legacy  to  the  son  so  aa  to  preclude  him  from 
claiming  as  a  pretermitted  heir  under  section 
1307. 

2.  Wnx8  *=»10— Oapaottt  to  Tuck. 

Since  under  Civ.  Code,  I  127S,  a  testamen- 
tary dispositiw  may  be  made  <ml^  to  any  per- 
son capable  by  law  of  taking,  a  gift  by  will  to 
one  who  is  dead  at  the  date  of  the  making  of 
tfae  will  ts  void. 
^Sbaw  and  Slosa,  JT.,  diBsenttng. 

In  Bank.  Appeal  from  Superior  'Court', 
Los  Angeles  County ;  James  C  Rives.  Judge. 

Proceedings  In  the  estat^  of  Marie  A. 
Matthews,  deceased.  From  a  decree  for  par- 
tial distribution  in  favor  of  Howard  Leon- 
ard, Lee  B.  Matthews  and  Grace  Leore 
Payne  appeaL  A^med. 

B.  J.  Fleming,  B.  F.  Woodard,  and  Fred 
L.  HamUln,  all  of  Los  Angeles,  for  appel- 
lanta.  H.  T.  Morrow  and  William  L.  Kudm, 
both  of  LoB  Angelee,  for  reep<»ident. 

MELTIN,  J.  Appeal  from  a  decree  of  par- 
tial distribution. 

tl]  Marie  A.  Matthews  died  testate.  On 
the  6th  of  May,  1902,  she  had  made  a  will 
by  which,  among  other  provisions  regarding 
her  property,  she  had  bequeathed  $10  to  her 
daughter,  Mary  Louise  Leonard,  tfae  mother 
of  Howard  Leonard,  respondent  herein. 
Mr&  Leonard  died  in  1907  and  in  the  fol- 
lowing year  her  mother  made  a  codicil  by 
which  she  referred  to  and  ratified  and  eon- 
flrmed  her  wlU  of  May  6^  1902,  in  ev^  re- 
spect save  so  far  as  any  part  of  it  was  In- 
omislatent  with  the  codicil.  No  reference 
was  made  In  the  codicil  to  tdie  death  of  Mary 
Louise  Leonard,  daughter  of  the  testatrix, 
but  by  that  Instrument  the  amount  given  to 
l«e  B.  Matthews,  a  son  of  Harle  A.  Mat- 
thews, was  increased.  Bespondent  ooatends 
that  the  republication  of  the  will  by  the  eze- 
cutl<»i  of  the  codicil  after  the  death  of  Mary 
Lonlae  Leonard  without  mention  of  her  son* 
Howard  Leonard,  makes  him  now  a  preter- 
mitted heir,  and  the  probate  court  so  held. 
Appellants,  on  the  other  hand,  are  of  the 
opinion  that  Howard  Leonard  la  entitled  to 
take  under  the  will  by  rl^t  of  representa- 


tion only  the  amount  of  the  legacy  Intend- 
ed originally  for  his  mother.  They  say  that 
Immediately  upon  the  death  of  his  mother, 
respondent  became  the  reel  legatee  under 
the  wUI ;  that  section  1310  of  the  Civil  Code 
then  became  Incorporated  in  and  was  a  part ' 
of  the  will ;  and  that  the  subsequent  repub- 
lication of  the  will  by  the  execution  of  a 
oodlcU  merely  confirmed  the  position  of  re- 
spondent as  tfae  representative  of  his  mother 
under  the  wllL  The  principal  fault  with 
tills  reasuiing  is  that  section  1310  of  the 
ClTlI  Oode  relates  to  the  tfane  of  the  death 
of  tbe  testatrix,  and  not  to  the  time  of  the 
decease  of  the  original  legatee.  It  is  a  stat- 
ute of  distribution,  and  lias  reference  to  the 
conditions  existing  at  tbe  time  of  the  death 
ot  the  maker  of  the  will  If  the  provlMons  ot 
that  Instroment  remain  unchanged.  The 
death  of  his  mother  did  not  faave  the  effect 
of  erasing  bm  name  ^m  the  tastament  and 
wiltliig  In  that  ot  Howard  Leonard  in  Its 
place,  beGatue,  of  conra^  he  could  take  the 
legacy  Intaided  for  bis  mother  In  any  case 
only  In  the  event  of  his  surviving  his  grand- 
motber. 

It  seams  dear,  therefore,  that  when  tfae 
will  vras  npnUliUied  by  tbe  execution  of  the 
codlcU,  the  legacy  to  If  rs.  Leffioard  was  void, 
as  being  an  attempted  gift  by  will  to  a  dead 
perscm,  and  tbat  tfae  fUlnre  to  mentltm 
Howard  Leonard  In  the  rwohllcetloQ  made 
him  a  pvetennitted  belr.  Section  1S07,  Glv. 
Codew  That  the  making  and  pabUsbing  of 
the  codidl  amounts  to  a  rqmbllcatlon  of  tbe 
will  aa  amoi^  tbe  coAdl  has  been  held 
many  times,  nu  rule  Is  thus  stated  in  40 
Cyc  1216^  121T: 

"The  general  doctrine  Is  well  settled  that  a 
codicil  executed  with  the  formalities  required  by 
statute  for  the  execution  of  wills  operates  as  a 
republication  of  a  will,  so  far  as  It  is  not  altered 
or  revoked  by  the  codicil,  if  the  intention  of  the 
testator  is  not  thereby  defeated;  and  the  two 
are  to  be  regarded  aa  but  one  instraaient. 
speaking  from  the  date  of  the  codidL" 

Our  own  Civil  Code  by  section  1287  an- 
nounces the  same  rule.  In  Payne  v.  Payne, 
18  Cal.  303,  It  Is  held  that  the  republlcatioa 
of  the  will  Is  tantamount  to  the  making  of 
tbat  will  de  novo  and  that  the  new  will  so 
made  speaks  aa  of  tbe  date  of  republication. 
The  same  rule  Is  declared  in  varying,  but 
unmistakable,  language  in  such  cases  as  In 
re  Ladd,  94  Gal.  670,  80  Pac.  99;  Bstate  of 
Hayne,  165  Cal.  568,  133  Pac.  277,  Ann.  Cas. 
lOlSA.  926 ;  Bstate  of  Cutting,  172  CaL  191, 
165  Paa  1002.  True,  it  is  subject  to  the  ex- 
ception that  the  intention  of  the  testator  or 
testatrix  must  be  preserved,  if  possible  (40 
Cyc.  1221),  and  courts  have  in  many  instanc- 
es refrained  from  applying  the  rule  regard- 
ing republication  by  codicil  with  all  tb% 
severity  that  would  attend  the  Interpretation 
of  a  new  will  by  which  all  previous  wills 
had  been  set  aside.  Estate  of  McCauley,  138 
Cal.  432,  71  Pac.  512,  Is  an  excellent  ex- 
ample of  the  appllcatlcm  of  the  exception. 
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In  tbat  cue  it  was  beld  fhat,  wboe  valid 
beQaeats  to  charltr  bad  been  made  b;  tbe 
tetma  of  the  will,  tbey  were  not  nnlUfled  by 
a  iqnibllcatlon  due  to  a  codidl  having  no 
special  refraence  to  the  aald  bequests,  stKdi 
republication  occurring  within  30  days  of  the 
death  of  the  testatrix,  notwithstanding  tbe 
fact  that  under  section  1813  of  the  OItH  Code 
an  original  bequest  In  trust  for  charitable 
uses  fiiUs  If  the  donor  dies  within  SO  days 
of  the  ececatlon  of  tbe  testament  But  In 
that  caae,  as  the  learned  commissioner  very 
clearly  demonstrated  In  the  discussion  of 
the  law  applicable  to  the  facts  appearing  In 
the  record,  there  was  no  doubt  that  the  tes- 
tatrix intended  her  bequests  first  made  in 
the  will  to  stand  unaffected  by  the  codidl. 
In  the  case  at  bar  we  caimot  say  that  Mrs. 
Matthews'  Intentions  bad  not  changed.  Tbey 
must  have  changed,  because  the  daughter  to 
whom  she  bad  intended  to  leave  a  legacy  of 
$10  bad  died.  Klther  she  intended  tbe  legacy 
to  go  to  her  grandson  as  the  representative 
of  bis  mother,  or  she  forgot  blm,  or,  believ- 
ing that  tbe  bequest  had  lapsed  by  reason  of 
Mrs.  Leonard's  death,  she  wished  to  die  Intes- 
tate as  to  her  grandson.  In  the  3fcGauley 
Case  there  had  been  no  change  In  conditions 
between  the  time  of  the  valid  bequests  to 
charity  and  the  execution  of  the  codidl. 
Since  by  section  1293  of  the  Civil  Code  a 
will  may  only  be  revoked  by  express  lan- 
guage, and  since  by  the  codlcU  Mrs.  Mc- 
Cauley  did  not  revoke,  but  reaffirmed,  tbe 
valid  bequeats  made  in  the  earlier  will,  they 
were  held  good  as  against  tbe  limiting  stat- 
ute. If  without  express  revocation  of  her 
original  will  Mrs.  McCauley  had  made  a  new 
will  embodying  all  tbat  the  former  testament 
bad  contained  regarding  the  bequests  to 
charity  with  other  provisions  equivalent  to 
those  which  she  chose  instead  to  put  in  the 
codicil,  the  two  wills  would  have  been  ad-  I 
mitted  to  probate  and  construed  together 
(section  1296,  Civ.  Code),  and  the  bequests 
to  charity  wo  old,  of  course,  have  been  held 
valid.  Therefore  It  was  very  properly  de- 
cided in  the  construction  of  tbe  McCauley 
will  that  the  testatrix  might  do  by  codicil 
that  which  she  might  have  done  by  a  valid 
will  supplemental  in  (Character  to  one  previ- 
ously made. 

But  in  this  case  the  testatrix  has  omitted 
expressly  to  provide  for  Howard  Leonard, 
the  issue  of  her  daughter,  either  In  the 
original  will  or  the  codidl,  and  It  does  not 
appear  from  either  that  the  omission  was  In- 
tentional. The  fact  that  by  force  of  section 
1310,  Civil  Code,  he  might  take  bis  mother's 
legacy,  if  the  codidl  had  not  been  executed, 
does  not  answer  tbe  requirement  of  section 
1307,  Civil  Code,  which,  according  to  our 
interpretation,  contemplates  express  provi- 
sion by  the  testatrix  for  such  issue,  unless 
it  be  made  to  appear  by  the  will  that  the 
omission  was  intentional  It  is  true  tbat  all 
the  requirements  of  section  1307  were  satis- 
fled  as  to  the  orlgtoal  wlU,  for  at  tbat  time 
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there  was  no  issue  of  any  deceased  child,  the 
mother  of  Howbrd  Leonard  being  allT& 
There  was  provlaion  for  her,  and  the  statute 
was  satisfled  as  to  her.  In  re  Butw,  86 
CaL  444,  26  Pac.  IB.  Tbaxa  was  that  no 
obligation  to  provide  for  her  lasne.  Bat  the 
situation  had  «itlrely  changed  when  the  codi- 
dl was  mada  Howard  Leonard  had  thai 
become  tbe  isane  of  a  deceased  child.  In  so 
f&T  as  the  requirements  of  section  1307,  GlvU 
Code,  are  concerned,  the  sitnatlon  must  be 
determined  aa  of  tbe  date  of  the  oodldiL  Es- 
tate of  ^yne,  supra.  If  Mrs,  Matthews,  aft- 
er the  death  of  her  daivhter,  bad  made  a  new 
will  ^ther  mentioning  or  omitting  reference 
to  Mrs.  Leonard,  such  a  will  would  not  in- 
clude Howard  Leonard,  and  be  would  be  a 
pretermitted  heir.  We  see  no  escape  from 
the  conclusion  that  her  republication  of  the 
will  amounted  to  an  attempt  to  bequeath 
property  to  a  deceased  person,  and  that  it 
must  be  viewed  exactly  as  if  a  naw  will  had 
been  executed, 

[2]  Appellant  concedes  that  a  l^cy  to  a 
deceased  child  leaving  issue  is  void.  It  was 
so  held  la  effect  by  this  court  in  Ex  parte 
Ross,  140  CaL  2^  73  Pac.  976,  although  It 
is  to  be  remembered  tbat  section  1310  of  the 
Civil  Code  as  It  then  existed  bad  no  refer- 
ence to  bequests,  and  could  not,  therefore,  in 
any  view  of  flie  law  be  applicable  to  the  facta 
of  that  case.  It  has  since  been  amended  to 
Include  bequests  within  its  purview.  Never- 
theless the  reasoning  of  tbe  opinion  in  fhat 
case  supports  the  conclusion  that  an  attempt 
to  bestow  property  by  will  upon  one  who 
has  died  prior  to  the  making  of  the  will  is 
of  no  force,  and  renders  the  will  to  that  ex- 
tent void.  "A  gift  by  vdli  to  one  who  is 
dead  at  the  date  of  the  making  of  the  will 
is  void."  40  Oya  1052,  "A  testamentary  dis- 
position may  be  made  to  any  person  capable 
I  by  law  of  taking  tbe  proper^  so  disposed  or' 
(section  1275,  Civ.  Code),  and  of  course  a 
dead  man  or  woman  may  not  toke  property. 

In  Lindsay  v.  Pleasants,  39  N.  0,  320,  the 
court  was  considering  a  will  by  which  a  tes- 
tator had  bequeathed  property  in  equal 
shares  to  his  wife  and  nine  children,  but  at 
the  time  of  the  making  of  the  will  three  of 
the  dilldren  had  died,  and  this  fact  was 
known  to  the  testator.  It  was  held  that  the 
chlldrai  of  the  deceased  diildren  could  not 
take  by  force  of  an  act  i^vidlng  that,  when 
any  person  shall  bequeath  or  devise  to  his 
child  or  children,  and  snch  clilld  or  children 
shall  have  died  In  tbe  lifetime  of  the  testa- 
tor, ttie  said  legacy  or  devise  shall  take 
effect  and  vest  a  title  to  the  property  de- 
scribed and  mmtloned  in  tbe  issue  of  such 
child  m  dilldren— -a  provMon  very  slinilar 
to  section  1810  of  oar  ClvU  Code  In  ito  pres- 
ent fonn.  Hie  court  aald: 

*The  case  before  us  la  not  within  the  defini- 
tion of  a  lapsed  legacy  or  devise,  and  therefore 
it  is  not  aided  by  the  above  statuto.  Tbe  Leg- 
islature never  thought  of  a  case  like  this,  and 
has  not  provided  for  it.  It  is  a  devise  and  he- 
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qasBt  to  no  one  In  asse,  or  tbat  can  ever  come 
io  esse.  It  is  a  void  devise  and  beqncet  ab 
initio  of  three-tantlu  of  the  residuum  of  the 
slaves  and  land  and  other  property,  directed  to 
be  turned  into  awnoy,  and  divided  among  the 
widow  and  tha  sfonnamed  diildren." 

A  similar  situation  was  considered  tn  the 
case  of  Doe  on  the  Demise  of  Heam  t.  Roe, 
Casual  Ejector,  aiid  Cannon,  Tenant  In  Pos- 
sesslmi,  4  Boost  (Del.)  20,  IS  Am.  Rep.  701, 
and  it  was  held  that  a  devise  to  a  deceased 
person  was  a  void,  and  not  a  lapsed,  devise. 
Other  authorities  supporting  this  role  are 
BllUngsley  t.  Tongne,  »  Md.  B75 ;  Twltty  ft 
Chnrchlll  v.  Martin,  00  N.  O.  643;  Scales  t. 
Scales,  69  N.  C.  172.  In  Stennett  v.  Hall,  74 
Iowa,  279,  87  N.  W.  832,  it  appeared  that 
counsel  on  both  sides  admitted  or  at  least 
did  not  deny  that  a  bequest  to  one  who 
bad  died  before  the  execution  of  the  will 
was  void.  The  Invalidity  of  that  elanse 
being  virtually  conceded,  the  court  did  not 
feel  called  upon  to  consider  the  question 
of  its  validity.  However,  the  judgment 
was  affirmed,  and  tho  caaa  la  antlioiity  for 
the  role  stated. 

We  condode,  therefore,  that  the  execution 
of  the  oodidl  repnbUshed  the  will  as  of  the 
date  of  said  oodicU;  tbat,  so  repubUstaed,  It 
gave  a  legacy  to  a  person  then,  dead ;  that 
such  legacy  was  void;  that  respondent  was 
not  mentioned  in  the  republication  of  the 
will;  and  that  therefore  he  takes,  not  under 
section  1310,  Civil  Code,  as  representing  his 
deceased  mother,  hot  onder  section  1807  of 
the  same  Code  as  a  pretermitted  heir. 

The  decree  from  which  the  appeal  is  taken 
fs  affirmed. 

We  ooncnr:  ANOMJl^OTri,  O.  J.;  LOBI- 
GAN,  J.;  HI97SHAW,  X 

SHAW,  J.  I  dissent.  The  case  of  the  re- 
spondent rests  upon  the  rule  that  the  republi- 
cation of  a  will  by  a  codicil,  whether  ex- 
press or  Implied,  carries  forward  the  lan- 
guage and  eCFect  of  the  original  will  to  the 
date  of  the  oodidl,  so  that  its  effect  will  de- 
pend upon  the  conditions  existing  at  that 
time,  and  upon  the  further  proposition  that  a 
testamentary  provision  for  a  person  who  is 
dead  at  the  time  It  is  made  is  void.  These 
propositions  are  well  established,  but  I  do 
not  think  they  determine  the  case. 

The  respondent  contends  that  the  role  that 
the  reaffirmation  of  a  will  by  a  codicil  car- 
ries forward  its  effect  to  t^e  date  of  the 
codldl  is  rigid  and  unvarying.  This  Is 
not  the  effect  of  the  authorities.  The  rule 
had  its  origin  in  England  at  a  time  when, 
nnder  the  eccleslustical  law,  property  acquir- 
ed after  the  execution  of  a  will,  and  before 
the  death  of  the  testator,  did  not  pass  by  the 
will,  and  the  principal  effect  of  the  rule  was 
to  make  the  general  dispositions  of  the  will 
Include  all  property  acquired  up  to  the  date 
of  the  oodidL  All  tbe  tsxt-wrlters  lemark 
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that  since  the  act  of  parliament  providing 
that  a  will  shall  speak  at  the  death  of  the 
testator,  and,  so  f&r  as  its  terms  are  suffi- 
cient therefor,  disposes  of  all  property  held 
by  the  testator  at  his  death,  this  rule  has 
been  of  less  Importance,  and  Is  much  less 
frequently  Invoked. 

The  two  propcnltions,  that  the  execution  of 
a  codldl  does  not  revive  in  favor  of  the  chil- 
dren of  the  legatee  a  legacy  which  had  laps- 
ed by  the  death  of  the  legatee  after  the  mak- 
ing of  the  will  and  before  the  execution  of 
the  codldl,  and  that  the  codicil  does  not  re- 
new a  legacy  which.  In  the  Int^val,  had  been 
adeemed  or  satisfied  by  the  testator,  are  as 
well  established  as  the  rule  carrying  forward 
the  language  of  the  will  to  the  date  of  the 
codicil.  The  prindple  on  which  these  two 
propositions  rest,  especially  that  relating  to 
ademption,  is  that  the  mere  republication  of 
a  will  by  means  of  a  codldl  does  not  always 
change  the  legal  effect  of  the  will  as  It  ex- 
ists at  the  time  the  oodidl  ia  execoted.  If 
evoita  occurring  after  its  execution  have 
removed  one  of  the  objects  of  the  will,  or 
canceled  some  of  its  provisions,  and  thereby 
changed  Its  legal  effect,  the  subsequent  ex- 
ecution of  the  codldl  does  not,  in  the  absence 
of  express  words,  change  the  sltnation.  If 
a  legacy  has  lapsed,  it  remains  lapsed;  U 
it  has  been  adeemed,  it  remains  satisfied  and 
extinguished.  In  the  latter  case,  If  the  rule 
that  the  codldl  carries  forward  the  language 
of  the  will  to  the  date  of  the  codicil  were 
applied,  the  effect  would  be  to  renew  the 
legacy  as  given  by  the  original  will.  But,  as 
above  stated,  the  contrary  is  held,  and  the 
legal  effect  of  the  will,  coupled  with  the  sub-  . 
sequent  ademption,  remains  onaffected  by  the 
codldl.  1  Jarman  on  \mis,  *15S ;  Powys  v. 
Mansfield,  8  My.  ft  Or.  876,  40  Eng.  Rep.  971. 

If  we  apply  the  same  prindple  to  the 
present  case,  we  will  find  that  It  npholds  the 
present  will  as  it  wbb  before  the  codldl  was 
made,  with  r^ect  to  the  legacy  to  the 
daughter  of  the  testatrix,  wbo  was  the  motb- 
er  of  the  respondent  ^le  l^tee  being  a 
dau^ter,  and  the  reaipondent  being  ber  sor- 
Tlving  diild,  the  legacy  had  not  lapsed.  See 
Cir.  Code,  i  1810.  The  role  tti&t  a  lapsed 
legacy  is  not  revived  Is  therefore  not  even 
technically  applicable.  By  fOTce  of  section 
1810  this  legacy  had  not  lapsed,  but  had  been 
merely  transferred  at  tiie  death  of  the  lega- 
tee, to  her  surviving  child.  It  was  operative 
as  a  proTislon  in  his  favw  at  the  time  the 
codldl  was  executed.  Gonaeqnaitly  the  will 
then  made  a  valid  disposition  In  Cavor  of 
that  diild.  The  testatrix  must  be  presumed 
to  have  known  the  law  and  to  have  made 
the  codicil  with  that  knowledge.  She  knew 
of  the  death  of  her  daughter.  Therefore  at 
the  time  she  made  the  codicil  she  must  be 
presumed  to  have  known  that  her  pre-exist- 
ing win  made  a  valid  provision  for  this 
child,  and  must  likewise  be  presumed  to  have 
reafflmted  It  wltb  knowledge  o<  its  effect  In 
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tbat  parttcalar*  and  to  tuTe  Intended  thereby 
to  continue  tlut  provision  In  extetence. 

Section  1307  of  the  OIvll  Code,  relating  to 
pretermitted  heirs,  applies  only  where  a  tea- 
^  tator  "omits  to  provide  In  his  will  for  any  of 
bis  children,  or  for  the  Issue  of  any  deceased 
child."  Here,  as  we  have  seen,  there  was  a 
proTision  In  the  will,  as  reaffirmed,  for  the 
child,  Howard  Leonard,  a  provision  which 
the  testatrix  is  presumed  to  have  had  in 
mind  In  making  the  codiclL  There  was  no 
omission  to  provide  for  him  and  coasequent- 
ly  no  basis  for  the  claim  tbat  be  Is  a  pre- 
termitted heir. 

AU  of  these  rules  are  bnt  applications  of 
the  paramount  role  tbat  the  courts  will  al- 
ways, If  possible,  ascertain  the  intent  of  the 
testator,  and  will  carry  out  that  Intent  so 
far  as  it  Is  lawful.  A  republication  of  the 
win  at  a  later  date  implies  that  the  testator 
Intended  it  to  t>e  operative  as  of  tbat  date, 
so  far  as  its  language  would  make  it  so,  and 
so  far  as  the  law  permitted;  therefore  the 
courts  so  hold.  If  a  legacy  was  adeemed,  a 
subsequent  republication  would  not,  of  Itself, 
carry  any  Implication  of  an  Intent  to  give 
It  a^n  to  the  same  person.  Nothing  bnt 
express  words  would  do  that  Hence  the 
courts  bold  that  such  adeemed  legacy  is  not 
renewed  by  a  codI<dl.  So,  by  like  reascmlng, 
where  a  legacy  is  given  to  a  relation  who 
afterward  dies,  leaving  a  snrriving  <^d  to 
whom  the  legacy  weidd  pass  by  force  of  the 
law,  a  subseqnrat  r^rablicatloa  raises  no  In- 
ference of  an  Intent  to  revoke  the  provision 
thus  r«nalnlng  operative,  and  accordingly 
the  oonrta  should  Infer  an  lnt«it  to  teave  It 
in  forcfc  See  Estate  «C  McOauleyt  13S  OaL 
486.  71  Pac.  G12. 

I  concor:  SLOSS.  J. 


DIXON  et  al.  BARTLBTT.  (3.  F.  7567.) 
(Supreme  Court  of  California.   Nov.  2^  1917.) 

1.  I/Dcn-ATioN  OF  Actions  €=»148(^  — •  Nbw 
Pbomises  to  Pat— Fobeion  Notes. 

A  promise  to  pay  a  note  made  In  another 
state  merely  extends  the  time  for  snins  on  the 
note,  and  does  not  create  a  new  cause  of  action, 
OF  change  the  obligation  to  other  than  a  foreign 
note,  barred  in  two  years  by  Code  Civ.  Proc 
g  339,  sobd.  1. 

2,  Limitation  or  Actions  «=»148(4)  —  New 
Pbokise— Admission  of  Liability. 

A  letter  to  partners  stating:  "As  to  what  I 
owe  you,  F.,  *  *  *  you  wiU  be  paid.  As 
for  Jack,  there  are  some  things  between  us  that 
need  adjusting.  It  was  my  impression  tbat  the 
notes  did  not  run  out  for  another  year**— was 
sufficient  to  support  a  finding  that  there  was  a 
new  promise  to  pay. 

8.  Appeal  and  Eekob  ^=9907  (2)— Appeal  on 
JuooMKNT  Roll— PBBsnuFTiONS— Evidence. 
In  an  appeal  on  the  judgment  roll  alone, 
it  is  conclusively  presumed  tnat  tb«  evidence 
supports  the  findings. 
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4.  LncFTATiov  OF  Aonoivs  ^143  —  TSww 
Pbomise— Pbomisk  to  0ns  Fabthbb. 

A  promise  made  to  one  partner  to  pay  a 
partnership  debt  inures  to  the  benefit  of  all  the 
partners,  and  all  may  sue  there(»L 
6.  LnnxATioir  or  Actions  ^>»179<S)  —  Niw 
PaoMisx— Attbb  Tims  Expibsd— Plbadinq. 

An  allegation  that  "on  Hard)  9,  191%"  In 
"a  writing  signed  G;  the  defendant,  in  consid- 
eration of  the  foregoing  facts,  he  acknowledged 
said  indebtedness  and  promised  to  pay  tiie  same" 
is  sufficient  as  pleading  the  legal  effect  of  a  new 
promise  after  hmitations  has  ezpirelL  as  a  con- 
tract may  be  pleaded  as  to  its  legal  eflect.  as 
well  as  in  bsec  verba. 

Department  1.  Appeal  from  Snperlor 
Opurt,  City  and  Gouiriy  of  San  FranclaciD; 
John  J.  Tan  Nostrand,  Jadg& 

Action  by  Frank  W.  Dtxm  and  John  F. 
St«bldna»  eopaxtDBTS  as  Dlxca  &  Std^lns* 
against  Harry  J.  Bartlett.  Judgment  for 
plalntlfFs,  and  defendant  appeals.  Affirmed. 

Peck,  Bunker  &  Cole,  of  San  Frandaeo, 
for  appellant  L.  F.  F<Hrestell.  of  San  Fran- 
dBco,  for  reqKmdents. 

SHAW,  J.  The  defendant  appeals  fr<mi  the 
Judgment  upon  the  Judgment  roll  alone.  The 
complaint  alleges  that  the  defendant,  in  the 
state  of  Nevada,  executed  to  the  plaintlfFB  as 
copartners,  a  note  of  the  following  tenor: 

"Round  Mountain,  Nevada,  12/9— '08.  One 
day  after  date  I  promise  to  pay  Dixon  A  Steb- 
bhiB,  or  order,  92,806.00  (twenty-eight  hundred 
and  six  dollars),  for  value  lecdved,  with  inter- 
est at  the  rate  of  1  per  cent,  per  month  until 
paid.   Henry  J.  Bartlett" 

— and  that  thereafter,  on  March  9, 1912,  and 
on  September  23, 1909,  in  San  Francisco,  Cal., 
"In  a  writing  signed  by  said  defendant.  In 
consideration  of  the  foregoing  facts,  he  ac- 
knowledged said  indebtedness  and  promised 
to  pay  fbe  same,"  bnt  tbat  he  bas  not  paid 
the  same  or  any  part  thereof.  The  answer  al- 
leged that  tbe  action  was  barred  by  the  two- 
year  statute  of  limltatlona.  Code  OlT.  Proc. 
8  33».  subd.  1. 
Flndliv  y  Is  in  part  as  follows: 
"That  on  or  about  the  9tb  day  of  March,  1912; 
and  on  September  23,  1909.  at  the  city  and 
county  of  San  Francisco,  state  of  California,  in 
writings  signed  by  the  defendant,  Henry'  J.  Bart- 
lett, be  aclmowleaged  the  ind^tedness  evidenced 
by  said  promissory  note  and  pnnnised  to  pay  the 
same.  *  *  *  The  letters  u>ove  mentioned  are 
as  follows,  to  wiL" 

The  finding  then  sets  out  a  copy  of  the 
two  letters  referred  to— one  dated  March  9, 
1912;  the  other,  September  23,  1909. 

[1  ]  It  is  unnecessary  to  state  the  cfmtenta 
of  the  letter  of  5^>tomber  23, 1909.  The  note 
fell  due  on  Dec^ber  10, 1908,  and,  being  ex- 
ecuted in  the  state  of  Nevada,  the  statute  of 
limitations  would  bar  an  acdon  thereon  at 
the  expiration  of  two  years  thereafter.  Code 
Civ.  Proc  I  339,  subd.  1.  This  letter  was 
writtoi  from  San  Francisco  and  was  signed 
within  tbe  two  years.  Where  a  new  promise 
Is  made  before  the  action  m  tbe  original  debt 
is  barred,  the  debtor — 
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"dow  not  mMk»  Unudf  liable  a  neond  time  for 
tin  same  debt,  and  the  old  vromiae  la  not  melt- 
ed in  the  new ;  he  merely  continues  bis  original 
Uability  for  a  longer  term.  In  other  words,  he 
merelr  waives  ao  mncb  of  tbe  period  of  limita- 
tiona  aa  baa  nn  in  hia  taTor."  8.  P.  Co.  r. 
PRMBCr.  122  GaL  417,  52  Fao.  836,  06  Paa  147. 

It  starts  anew  the  period  of  llmltatimi. 
Tbe  action  must,  in  that  event,  be  upon  the 
original  oUlgatlon  and  not  upcm  tbe  new 
promise.  HcOormick  t.  Brown,  86  CtaJ.  180, 
90  Am.  Dee.  170. 

[1]  ThiB  promise,  therefore,  if  it  be  snch, 
merely  find  September  23,  1909,  as  the  be- 
ginning anew  of  the  period  of  limitation  ap- 
plicable to  the  previous  note.  That  note  was 
executed  in  Nevada,  and  the  subsequent 
promise,  made  before  It  was  outlawed,  did 
not  convert  It  Into  a  contract  executed  in 
California.  It  remained  a  note  executed  out 
of  the  state,  as  befwe,  and  consequently  the 
period  of  limitation  applying  to  it  was  the 
two-year  limitation  applying  to  the  original 
note.  The  action  was  begun  more  than  two 
years  after  the  date  of  this  promise.  The  re- 
sult is  that,  whether  tbe  period  of  limitation 
be  computed  from  the  maturity  of  the  note 
or  from  the  date  of  the  promise  in  1909,  the 
action  was  barred  before  the  cwuplaint  was 
filed.  The  Judgment,  therefore,  If  upheld, 
must  be  deemed  to  be  based  upon  the  new 
promise  contained  In  tbe  letter  of  March  9, 
1912.  This  letter  was  addressed  to  Dixon. 
The  greater  part  of  it  Is  devoted  to  subjects 
not  nmnected  with  any  Indebtedness.  After 
referring  to  the  fact  that  he  had  failed  in 
some  enterprises  which  be  had  previously  had 
on  band,  but  was  working  on  other  prospects, 
be  wrote  the  paragraph  containing  the  new 
promise.  It  reads  as  felloe's: 

**Aa  to  what  I  owe  you,  Frank,  you  need  never 
worry ;  every  dollar  dne  you  will  be  paid.  Ab 
to  Jack,  there  are  aome  tnlngs  between  ua  lliat 
need  aajustinf  and  a  sMtlemaiL  It  was  my 
impresaion  that  tba  notes  did  not  mn  out  for 
another  year.'* 

Tbe  letter  ww  tfgned  by  the  defoidant 
Tbere  Is  nothing  in  it  to  indicate  who  was  re- 
teneA  to  as  Jack ;  but.  as  the  other  letter 
set  forUi  in  dm  findings  addressed  ttu  idain- 
tUE  Stebblna  aa  "JadE,"  It  may  be  asaumed 
tbat  the  T«Cerence  was  to  StebtHns. 

[1,4]  Tbe  gueatton  1b  whether  this  is  a 
Iffomise  to  pay  tbe  partnersUp'debt  owing 
tbs  defendant  to  the  two  plaintiffs.  In  con- 
sblerliig  an  appeal  on  the  Judgment  nil  alone, 
It  Is  oMudnslTely  presamed  that  the  evidence 
SDpporta  the  flndinsi.  Tbe  finding  here  la 
tbat  by  this  letter  tbe  detentent  promiaed  to 
pay  the  note  in  qneadon.  If  by  the  aid,  o£ 
any  reaeonably  concetvable  extrinsic  evt 
d«ic^  tte  langnaga  of  thla  promise  to  pay 
eoald  haTe  been  ehowa  to  refer  to  the  part- 
nerdilp  note,  and  the  r^erenoe  to  the  setOe- 
ment  between  tbe  writer  thereof  and  "Ja^ikr' 
to  refer  to  onoOer  note  or  tranaacttan,  tbcn 
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the  new  promise  is  established.  If  it  refers 
to  the  partnership  note,  it  is  an  express 
promise  to  pay  the  same,  although  made  to 
one  of  the  partners  alone.  A  promise  made 
to  one  partner  to  pay  a  partnership  debt 
Inures  to  the  b«iefit  of  all  the  partners,  and 
all  may  sue  therem.  Bates  on  Partnersh^, 
S8  437,  1019. 

The  letter  begins  with  the  phrase,  "Tours 
of  the  22d  roc^ved."  This  shows  that  it  was 
a  reply  to  a  letter  previously  received  by 
Bartlett  from  Dlzon,  the  contents  of  whldi 
are  not  before  us.  It  ia  conceivable  that  Dlx* 
em's  letter,  or  some  other  evidence,  made  tbe 
meaning  of  the  defendant's  letter  plain  to 
the  effect  above  Indicated.  The  statement  In 
the  paragraph  quoted,  that  It  was  Bartlett's 
impreesion  that  the  "notes"  did  not  run  out 
for  another  year,  lends  force  to  the  Idea  that 
Dlx<m  had  referred  to  some  other  note  due 
to  Stebbins  alone,  to  whldk  the  phrase  quoted  r 
regarding  a  settlement  with  "Jack"  related. 
This  inference  is  s(miewhat  strengthened  by 
the  cont^ts  ot  the  letter  of  1909,  written  to 
Stebblns,  which  refers  to  transactlona  be- 
twera  them  in  which  it  does  not  appear  tliat 
Dixon  had  any  interest.  In  the  absence  of 
the  evidence  we  must  presume  that  there  was 
extrinsic  evldenoe  so  explaining  the  meaning 
<^  the  Bartlett  letter  as  to  make  the  promise 
to  pay  refer  to  the  partnership  note. 

The  case  of  White  v.  Williams,  1  Wihn.  W. 
&  H.  Q.  B.  B«ps.  S2.  was  similar  to  the  case 
at  bar.  There  tbe  two  plaintiffs  sued  as  part* 
ners  <m  a  partnership  demand.  Tbe  debtor 
had  written  a  letter  to  White  alone,  saying 
"that  he  would  call  in  a  few  days  and  pay 
White's  account."  It  was  not  shown  tbat 
White  alone  had  any  account  to  which  the 
letter  could  refe^  The  court  held  that  the 
letter  was  "sufflclent  to  take  tbe  case  out  ot 
tbe  statute  of  limitations,"  but  granted  a  new 
trial  because  there  was  no  evidence  of  the 
amonnt  of  the  debt.  Upon  the  record  before 
us  we  must  cmclnde  that  the  <tw«Hfig«  are 
suffidoit  to  support  the  judgment 

[6]  It  is  further  contended  that  the  com- 
plaint is  founded  on  the  note,  and  not  oa  the 
new  promise,  as  Is  reqnlred  whoi  the  new 
prwuise  is  made  aft»  die  period  of  limita- 
tion has  ez^ied.  A  contract  may  be  pleaded 
acoordlnc  to  Ue  legal  effect,  as  well  aa  in  hso 
vertNL  The  alle^tltm  tbat  "on  March  9^ 
1912."  In  "a  writing  signed  by  aid  defendant 
in  conalderatloa  of  the  forgoing  facts,  he 
aAnowledged  said  Indebtedness  and  prom- 
Isad  to  pay  the  same,"  Is  suffldHit  as  a  plead- 
ing of .  the  new  promise  at  the  defendant  ao> 
conUng  to  Us  legal  effect  Porter  t.  Elam, 
25  OaL  292.  86  Am.  Dec.  182.  We  flod  no 
error  In  the  record. 

^nie  Judgment  Is  affirmed. 

Weomecir:  BliOSS,  J.;  IiAWIX>B,  J. 


DIXON  ▼.  BASTLBTT  . 
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HAHmrON  r.  BAKEB^HANSEN  BCFO.  00. 
(S.  F.  7481.) 

(Supreme  Court  of  Oallfonda.  Nov.  26,  1917.) 

1.  ATTAOBinniT  «s:^107— AnXDATXF— Sura- 

MENT  OF  AUOUNT  OF  IlTDEBTBDNSSS. 
An  affidavit  for  attachment,  stating  that,  'Hn 
addition  to  certain  claims  for  damages  for 
breach  of  contract  hereinafter  referred  to,"  de- 
fendant is  indebted  to  plaintiff  in  the  said  ac- 
tion for  S37S,  eta,  snfficiently  stated  the  amount 
of  defendant's  indebtedness,  as  required  hj  Code 
Civ.  Proc.  S  6SS;  the  inclusion  of  the  quoted 
words  being  m«^v  surplusage,  not  renderins 
the  amovnt  of  the  uidebtedness  uncertain. 

2.  Attaohhbnt  4=324S— Motion  to  Dissolve 
—Questions  Consideud. 

A  motion  to  dissolve  an  attachment  cannot 
be  tamed  into  r  demurrer  to  the  eomplaii^ 
8.  Attachvekt  «=»24S-'MonoH  to  Dzbbolts 

— QUBBTIONS  CONSIDBBED. 

On  motion  to  dissolve  an  attachment  for 
failure  of  the  affidavit  to  state  a  basis  therefor, 
the  only  question  is  whether  tiie  cause  of  action 
ffUch  Is  stated  or  attempted  to  be  stated  is 
one  upon  which  attachment  will  issue. 
4.  Attachuekt  «=>8  —  Glaiu  Authobizino 
Attachuent— I^qmoATED  Sun. 

As  plaintiff  who  sued  for  breach  of  contract 
upon  which  he  advanced  money  and  received 
nothing  could  recover  as  damages  money  so  paid, 
the  sum  was  certain  and  liquidated  upon  which 
attachment  piroperly  issued. 
&  Attachment  ^»14— yAXDBB  of  Clafm — 
PoBTioN  or  Amount  Sued  Foe. 

That  plaintiff  haa  in  his  complaint  demand- 
ed other  sums  than  the  liquidated  amount  at- 
tached is  immaterial,  as  the  indebtedness  set  up 
in  the  affidavit  of  attachment  need  not  include 
all  the  damages  claimed  in  the  complaint. 
6.  Attaohiient  «s»103  — Affidavit— Suffi- 
ciency—Natube  of  Cause  of  Action. 

The  statement  in  the. affidavit  of  attachment 
that  the  money  was  due  upon  an  implied  con- 
tract, when  in  fact  it  was  due  upon  an  express 
contract,  did  not  make  the  affidavit  defective, 
as  it  need  not  appear  in  the  affidavit  whether 
the  contract  is  express  or  implied,  so  long  as  it 
Is  a  contract  for  the  direct  payment  of  money, 
and  if  that  is  stated,  any  further  recital  is  only 
surplusage,  and  may  be  disregarded. 

Department  1.  Appeal  tnm  Superior 
Court.  Alsmwlii  Oountj:  Brerett  J.  Brown. 

Judge. 

Action  by  B.  B,  Hamilton  against  the 
Baker^Hansen  Manufticturiiig  Company. 
From  an  order  refusing  to  dissolve  an  at- 
tadHftent)  defwdant  appeals.  Altirmed. 

Clayberg  &  Whltmore  and  H.  L.  Clayberg, 
all  of  San  Francisco,  tat  appellant.  F.  J. 
CDea  and  txnils  Horwlts,  botb  of  San  Fran- 
daco,  for  i<espondent 

LAWLORt  J.  This  is  an  appeal  from  an 
order  refusing  to  dissolve  an  attadiment. 
The  complaint  shows  the  action  to  be  one 
for  damages  for  breach  of  a  written  contract 
between  the  parties  for  the  conveyance  of 
certain  patent  rights  and  -delivery  of  two  au- 
tomobile starters  by  defendant  to  plaintiff. 
It  Is  alleged  that  defendant  has  entirely 
failed  to  perform  the  contract  or  any  part 
thereof.  As  damages  the  plaintiff  claims 
(37S  as  having  been  advanced  to  the  defend- 


ant on  atexmnt  of  the  conlMct;  and  oOier 
sums  for  salaries  paid,  obllgatioDs  Incurred 
and  profits  which  she  would  otherwise  have 
made.   The  affidavit  for  attachment  states: 

"That  In  addition  to  certain  claims  for  dam- 
ages for  breach  of  contract  bn^after  referred 
to,  defendant  in  said  action  is  indebted  to  her 
in  the  sum  of  three  hundred  and  seventy-five 
($87S.OO)  doUars  *  •  *  upon  an  implied  con- 
tract for  the  direct  payment  of  money,  to  wit: 
A  written  contract,  *  •  •  gmd  the  plaintiff 
has  itaid  the  defendant  under  such  contract, 
three  hundred  and  seventy-five  dollars  on  ac- 
count of  the  consideration  of  said  contract,  and 
the  defendant  has  breached  such  omtract  and- 
bas  not  performed  the  same  in  whole  or  in  any 
part,  and  the  plaintiff  is  entitled  to  the  repay- 
ment of  said  sum.  •  •  • 

[1]  The  first  ground  of  defendant's  motion 
to  dissolve  the  attachment  Is  that  the  affi- 
davit does  not  state  the  amount  of  defend- 
ant's indebtedness,  as  required  by  section 
538,  Code  of  Civil  Procedure,  because  of  the 
inclusion  In  the  affidavit  of  the  words,  "in 
addition  to  certain  claims  for  damages  for 
breach  of  contract  hereinafter  referred  to." 
It  is  claimed  that  this  renders  the  amount 
of  the  indebtedness  uncertain.  The  conten- 
tion la  without  merit.  The  affidavit  itself 
shows  very  clearly  that  the  sum  for  which 
the  attachment  Is  sought  is  ^76.  The  In- 
timation that  the  plaintiff  Is  also  claiming 
additional  damages,  for  which  no  attach- 
ment is  asked,  is  mere  surplusage,  and  in  no 
way  throws  any  doubt  upon  the  amount  for 
which  the  attachment  Is  requested.  See 
Bank  of  California  v.  Boyd,  86  Cal.  886,  888, 
26  Pac.  20. 

[2-6]  The  second  ground  of  the  motion  Is 
that  the  affidavit  discloses  no  basis  for  at- 
tachment "In  that  it  alleges  that  is  due 
on  an  implied  contract,  while  the  complaint 
is  based  on  an  express  contract  and  the  ac- 
tion Is  for  a  reformation  of  said  contra(^ 
and  damages  for  the  breach  there<rf."  A  mo- 
tion to  dissolve  an  attadiment  cannot  be 
turned  Into  a  demurrer  to  the  complalnt.- 
Eohler  v.  AgasSlz,  99  Oal.  9,  83  Pac.  741; 
Hale  Bros.  v.  Milllkeni  142  Cal.  184,  76  Paa 
66S.  The  only  question  is  whether  the  cause 
of  action  which  Is  stated  or  attempted  to  be 
stated  Is  one  upon  which  an  attachment  will 
Issue.  Here  the  complaint  sets  out'a  breach 
of  an  express  contract  One  of  the  items  of 
damage  la  the  $375  paid  to  the  defendant, 
which  is  sought  to  be  recovered,  by  reason 
of  a  failure  of  considoatloa.  A  plaintiff 
who  sues  for  breach  of  a  contract  upcm 
trhlch  he  has  advanced  money  and  received 
noOilng  in  return  may  recover  as  damages 
the  money  so  paid.  This  sum  Is  certain  and 
liquidated ;  as  to  It  an  attadunent  will 
therefore  issue.  Santa  Clara,  eto.,  h^el  Co. 
V.  Tuck,  68  Cal.  804.  It  Is  Immaterial  that 
plaintiff  has  also  demanded  in  the  complaint 
other  sums,  which  are  not  liquidated,  and  to 
which  she  may  or  may  not  be  entitled.  The 
Indebtedness  set  up  In  the  affidavit  need  not 
Include  all  the  damages  claimed  In  the  com- 
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plaint  Then  may  be  an  attadunent  for  a 
portion  only.  Waples  on  Attachnifflit  and. 
tiamlahment.  S  80;  Dwyer  v.  Testard,  6B 
Tex.  432.  The  statement  In  the  affidavit 
tbat  the  money  is  due  upon  an  implied  con- 
tract when  In  fact  U  la  due  upon  an  express 
contract  does  not  make  the  affidavit  defec- 
tlveL  It  need  not  appear  In  the  affidavit 
whether  the  contract  is  express  or  implied 
(Hags  Dsn.  107  GaL  482,  40  Pac.  8(M),  bo 
IcntK  as  It  Is  a  contract  for  the  direct  pay- 
Toeat  Qt  money.  If  that  Is  stated,  any  fur- 
ther recital  Is  only  surplusage,  and  may  he 
dlBregarded.  Spear  v.  King,  6  Smedes  &  M. 
(14  Hlsa.)  276;  Oope  v.  U.  U.  M.  ft  P.  Ga.  1 
Mont  68.  Since  the  ^76  constituted  an  at> 
tacfaable  dabn,  and  the  affidavit  itself  was 
not  defeettve,  It  follows  that  the  motloii  to 
dissolve  was  properly  denied. 
Order  ■fflrmed. 

W«  CDttCur:  BLOBS,  J.|  BHAW,  J. 


PEKTEBSON  V.  TITLE  QnABANTT  &  SURE- 

TT  CX>.    (Civ.  2023.) 

(District  Coart  of  Appeal,  First  District,  Cal- 
ifornia.  Oct  28.  1917.   ReheariQe  Denied 
•     by  Sapreme  Coart  Dec  20,  lftl7.) 

liiiaxATioH  OF  AoTioNB  C=»84(3>— B^unu- 

UHT  AOKirOWUDQUBlfT. 

In  view  U  Code  Civ.  Proc.  f  838,  snbd.  1, 
requiring  an  action  apon  a  liability  created  by 
statute,  other  thao  a  penalty  or  forfeiture,  to 
be  broogltt  within  three  years  after  its  ac- 
croal,  an  action  for  damages  Buitained  through 
tdiauce  on  a  false  certificate  of  acknowledg- 
ment of  defendant  notary  was  barred  in  three 
years  from  the  date  of  the  at^owledgment  re- 
gardless of  time  of  discoveiy  of  falsl^. 

Appeal  from  Superior  Court,  Santa  Clara 
Connty ;  P.  F.  Gosbey.  Judge. 

Action  by  P.  E.  Peterson,  administrator, 
etc.,  against  the  Title  Guaranty  it  Surety 
Company.  From  an  adverse  jndgment,  de- 
fendant appeals.  Reversed. 

Hartley  V.  Feaxt.  of  San  Trandsoo  (Oos  L. 
Baraty.  of  San  Francisco,  of  counsel),  for 
appellant  N.  BL  Wretman  and  C.  Ih  Wit-' 
ten,  both  ot  San  Josfii  fwr  respondent. 

PER  CURIAM.  In  this  action  the  plain- 
tiff sought  to  recover  from  the  defendant,  as 
surety  upon  the  official  bond  of  a  notary  pub- 
lic, damages  sustained  by  plaintiff's  Intestate 
through  his  reliance  upon  a  false  certificate 
of  acknowledgment  issued  by  said  notary. 
The  defendant,  both  by  demurrer  to  the  com- 
plaint and  by  answer,  pleaded  section  838, 
aubd.  1,  of  the  Code  of  Civil  Procedure,  re- 
quiring an  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture, 
to  be  brought  within  three  years  of  its  ac- 
crual— it  appearing  upon  the  face  of  the  com- 
plaint that  the  present  action  was  commenc- 
ed some  five  years  after  the  making  and  is- 
suing of  the  false  acbnowledgmaot 


The  trial  court  took  the  view  tliat  ttda  sec- 
tion and  sabdlvlslon  of  the  Code  was  not  ap- 
plicable to  an  action  upcm  the  official  bond 
of  a  notary,  but  the  Supreme  Court  In  a  very 
recoit  case  (Norton  v.  Title  Guaranty  & 
Surety  Ca,  168  Pac  16).  following -other  cas- 
es decided  in  tbla  Jurisdiction  In  which  ac- 
tions upon  official  bonds  were  involved,  held, 
in  an  action  brought  upon  this  identical 
biHid,  that  thla  prorlsion  ot  the  statute  of 
llmltatione  was  to  be  given  application  in 
this  class  of  cases. 

It  toUows  that  the  trial  court  erred  In 
overruling  the  demurrer  of  the  plaintiff.  Up- 
on the  authority  ot  Norton  t.  TU3b  Guaranty 
A  Surely  Oo^  supra,  the  Judgment  Is  re- 
Tcrsed. 


FBOFLB  T.  BBBNNAN.    (Gr.  568.) 
(DIstiiet  Court  of  Appeal.  Seomd  IMstiiet,  Oel- 
Ifomla.   Oct  28.  1917.) 

1.  ROBBXBT  «S^(I)  —  EviDKnOE  —  StHTIT- 
OIXNOt. 

Evidence  held  sufficient  to  show  the  com- 
mlBsioa  of  the  crime  of  robbery,  and  that  the 
accused  was  the  active  participant  therein, 

2.  CBDaNAi.  Law  «Ba99Be— >tev  Tkal— Coh- 

TINCAHOB— DXSCBRION  OW  CoUBT. 

The  matter  of  allowing  a  continuance  ot 
proceedings  for  new  trial,  for  obtaining  affida- 
vits as  to  newly  discovered  evidence,  rests  In  the 
discretion  of  the  trial  Jvdge. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County ;  H.  T.  Dewhlrst,  Judge. 

James  Br«man  was  convicted  of  robbery, 
and  his  motion  for  new  trial  was  denied,  and 
he  appeals.  Affirmed. 

A.  S.  Maloney,  of  Ban  Bernardino,  fbr  ap- 
pellant  U.  S.  Webb,  Atty.  Gen.,  and  Robert 
M.  Clarke,  D^uty  Atty.  Gen.,  for  the  Peo- 
ple. 

JAMES,  J.  The  appeal  In  this  case  was 
taken  from  a  Judgment  of  imprisonment  and 
an  order  denying  defendant's  motion  for  a 
new  trial. 

The  appellant  was  accused  by  the  Informa- 
tion of  the  district  attpm^  of  the  county 
of  San  Bernardino  of  the  crime  of  robbery, 
alleged  to  have  been  committed  on  the  26tb 
day  of  May,  1917.  Two  points  only  are  made 
upon  this  appeal  as  furnishing  reasons  why 
the  Judgment  and  order  should  be  reversed. 
We  find  no  merit  In  either  contention. 

[1]  1.  It  is  claimed  that  the  evidence  was 
Insufficient  to  establish  the  fact  that  the 
crime  of  robbery  had  been  committed  as  al- 
leged. Our  attention  Is  directed  to  tiie  testi- 
mony given  by  the  complaining  witness. 
This  witness  testified  that  on  the  26th  day 
of  May,  1»17,  he  had  been  drinking  at  sa- 
loons in  the  town  of  Needles  and  was  stand- 
ing In  front  of  one  of  these  saloons  when  he 
was  accosted  by  some  person  who  said  to 
him,  "A  couple  of  parties  want  to  see  you 
ba(^  behind."  He  had  seoi  this  ap];>eUaid:  la 
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company  with  two  otber  persons  daring  the 
day,  and  bad  several  times  displayed  money 
In  their  presence.  In  response  to  the  re- 
quest, he  went  to  the  rear  of  the  saloon 
where,  he  says,  this  appellant  jumped  upon 
bis  back,  gabbed  him  around  the  neck  and 
choked  him,  saying,  "Give  me  what  you  got ; 
come  on  and  keep  still;"  that  he  tried  to 
throw  the  man  off,  but  was  unsuccessful. 
He  testified  that  he  bad  at  the  time  money 
In  a  pocketbook ;  also  a  $10  bill  and  $7  or  $8 
In  silver,  also  a  watch,  razor,  and  pocket 
knife.  When  asked  what  became  of  that 
property,  he  said,  "Well,  these  men  I  think 
took  it,  because  when  I  came  to  why  I  didn't 
have  none  of  It"  He  farther  testified  that 
the  taking  of  the  property  was  without  his 
consent,  and  that  he  did  not  give  it  to  the 
men,  but  that  when  he  "came  to"  he  found 
himself  lying  In  the  back  end  of  the  build- 
ing. Then,  he  testified,  as  be  sat  up  the 
three  men  came  ba^  and  said.  "You  have 
got  more  moneyt  damn  you,  give  tt  up,"  and 
that  they  kicked  blm  and  broke  two  ribs. 
Without  qoottng  from  Oie  testimony  farther, 
it  mast  at  once  appear  that  there  was  ample 
evidence  showing  not  only  that  the  crime  of 
robbny  was  committed,  bnt  that  Uie  ai^- 
lant  here  was  an  active  participant  tSierein. 

[2]  2.  Defendant  at  the  time  he  iffOKuted 
his  motion  for  a  new  trial  asked  for  a  eaa- 
tbmanoe  of  one  we^  of  that  matter  In  order 
tliat  he  might  go  &om  San  Bernardino  to 
Needles  to  obtain  aflldavlts  as  to  alleged 
newly  discovered  evidence.  The  matter  of 
allowing  a  continuance  was  one  which  rest- 
ed in  the  discretion  of  the  trial  Judge,  and 
from  an  examination  of  the  representations 
made  wally  counsel  requesting  the  con- 
tinuance, we  cannot  perceive  that  this  dlscre- 
Uon  was  in  any  wise  abused. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONKEIT,  P.  J.;  WOKES, 
Judge  pro  tern. 


SHEBWOOD  et  aL  V.  AHART.    (Civ.  1714.) 

(Diatrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Oct  22,  1917.) 

1.  Dedication  ^^20^  —  HioHWATft— Loho- 
GONTinuED  Advebsb  Use. 

Dedication  of  a  road  as  a  highway  is  implied 
from  its  long  continuous  use  with  full  knowledge 
of  the  landowners  interested  without  permisldon 
asked  or  given,  and  without  objection  from  any 
(Hie  for  a  period  beyond  that  re«iuired  by  law  to 
bar  right  of  action. 

2.  Dedication  ^s>44— Fbom  Use— Hiqhwats 
—Evidence. 

Evidence  of  use  <A  road  as  highway  held  sat- 
fident  to  support  a  finding  of  deucatl<Hi  to  pub- 
lia 

8.  Highways  «=i>165—OBSTauoTiOH— Action 
TO  Enjoin — Pabties. 
One  suffering  special  injury  In  the  use  of  his 
property  from  <rt»truction  of  a  highway  may 
maintain  as  aetioo  to  enjoin  th«  public  nuisance. 


4.  EviDBNiS  «s»218(D  — AdvisbionS  — Cox- 

PBOUISE. 

Condttct  of  plaintiffs  in  seeking,  for  purpose 
of  avoiding  trouble  and  litigation,  amicably  to 
settle  with  defendant  the  difficulty  of  his  ob- 
struction of  a  Iiighway,  and  in  requesting  <tf  him 
a  mittw  grant  of  tit^t  ot  way,  will  not  be  con- 
sidered an  admlssitm  that'  they  had  no  right 
over  the  road. 

5.  BlOHWATB   «=»160(Z>  •-  AOTXOir    VOB  Ob- 

btbtjcting — Pabtiks. 
The  wife  of  one  obstructing  a  highway  need 
not  be  joined  in  action  to  enj(Hn  the  obetruction 
merely  hecanse  she  Is  a  co-ownw  with  him  of  the 
adjoining  premises. 

6.  JuBT  «=>14{12)— Bight  to  Jubt— Injtjno- 

TION. 

Action  to  «ij<^  obstruction  of  highway  be- 
ing one  In  equity,  defendant  is  not  wtttled  to  a 

jury. 

Appeal  frmn  Snpeilor  Court,  Bl  Dorado 
Comity ;  N.  D.  Amot,  Judge. 

Action  by  Edward  G.  Sherwood  and  others 
against  George  S.  Ahart.  Froin  adverse 
Judgment  and  order,  del!aidaiit  qipeals.  Af- 
firmed. 

Wm.  F.  Bray,  of  Placerville.  and  H.  O. 
Jerrett,  far  anieUaiit'  Abe  DaiUngton,  ct 
Placerville,  for  r^pondents. 

BURNETT.  J.  ThB  action  was  to  enjoin 
defendant  from  interfering  with  the  free 
use  and  occuiMtlon  of  a  certain  highway  by 
plaintiffs,  and  from  interfering  with  or  pre- 
venting plaintiffs  or  either  of  them  from 
entering  upon  any  portion  of  said  way  and 
repairing  tiie  same.  The  theory  uptm  whldi 
the  action  was  tried  Is  that  said  way  con- 
stitutes a  public  highway,  and  that  said 
plaintiffs  were  especially  damaged  by  reason 
of  the  interference  on  the  part  of  the  d^ 
fendant  with  the  use  and  enjoyment  of  the 
same  on  the  part  at  the  former.  There  is, 
however,  no  allegation  in  the  complaint  that 
said  way  constitutes  a  public  highway,  it 
being  designated  as  a  "wagon  road,  common- 
ly known  as  Brewer's  road,"  and  it  was 
alleged: 

"That  plaintiffs  have  traveled  said  wagon  road 
known  as  Brewer's  road  for  more  than  ten 
years  last  past,  and  are  the  owners  and  in  pos- 
session ana  occupation  of  a  right  of  way  over 
said  northeast  quarter  ot  section  36  along  and 
over  the  course  of  said  Brewer's  road,  and  are 
entitied  to  trav^  and  pass  over  the  same  at 
any  and  all  times,  and  it  is  necessary  for  them 
and  each  of  them  to  travd  the  said  road  in 
order  to  reach  the  said  city  of  FlaeerrillA" 

It  is  thus  to  be  seen  that  plaintiffs  pre- 
sented, by  their  complaint,  the  Issue  as  to 
their  ownership  merely  of  a  right  (tf  way, 
butt  as  before  stated,  the  case  was  tried 
without  obJecUcm  upon  the  theory  that  said 
wagon  road  constituted  a  public  highway 
and  had  been  used  as  such  for  many  years, 
and  tiie  court  so  found,  as  the  following  find- 
ing discloses: 

"That  said  road  known  as  Brewer's  road  has 
been  used  and  traveled  by  the  general  public  as 
a  public  hi^way  contlnooasly  since  the  year 

I860." 
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[f]  And  tt  iniiit  be  mlA  tbat  abundant 
evidence  la  found  In  the  record  to  support 
■aid  fifidtpg.  The  manner  In  vblch  it  be- 
came a  public  highway  was  tbroui^  a  dedi- 
cation by  the  owner  and  acceptance  by  tbe 
public.  iSuch  dedicatttn  Is  implied  from  the 
long  and  contbmous  use  of  the  said  road 
with  full  knowledge  of  tbe  landowner!  in- 
terested, without  asking  or  receiving  any 
permission,  and  without  objection  from  any 
one  for  a  period  of  time  beyond  that  reanir- 
ed  by  law  to  bar  tbe  rii^t  at  asUoa.  Under 
tbe  aatliotUle%  it  must  be  TaM  that  aotib 
Img-ctmUnoed  use  without  objection,  and 
with  the  aoquieecence  at  tbe  owners,  raised 
the  implication  of  dedication  for  such  pub- 
lic purpose.  Sdiwodtle  t.  County  of  Flacer, 
106  Gal.  66B,  41  FacL  448;  Hartley  t.  Tez^ 
milUoD,  141  GaL  839,  74  Fac  987;  I«T«nme 
V.  Weakley.  IIIB  Oal.  896.  101  Pac  801.  We 
may  add  that  in  addlticm  to  such  use  of  said 
road  there  are  other  drcmnstances  diadoeed 
by  the  evldaice  Indicating  an  Intentloa  of 
the  owner  to  so  dedicate  said  land.  One  of 
these  drcmnstances  is  found  tu  tbe-  fact  that 
tbe  road  was  fenced  on  both  sldee  ttiroa^ 
oat  its  entire  lengtii  on  tbe  land  of  tbe  de- 
flendant.  forming  a  lane  tbrougb  Ms  land. 
Tbe  exact  date  wben  the  road  was  thus 
fienoed  does  not  ai^ear.  There  is,  lunraver, 
direct  testimony  that  it  was  built  by  one 
James  Dean,  who  was  then  the  owner  of  the 
land  in  controwsy,  now  owned  by  an>6t. 
lant,  and  it  aj^ears  from  the  testimony  of 
other  witnesaeo  that  said  Dean  died  in  the 
year  1896.  Hie  condusKm  therefore  fol- 
lows that  it  has  thus  been  fenced  on  both 
aides  of  the  land  of  defendant  since  the  said 
year  1883.  Tbla  fencing  of  tbe  road  would 
appear  to  constitute  a  dear  and  exididt  In- 
tention of  dedication  to  the  psblla 

[2]  Becurring  now  to  the  use  of  said  road 
as  a  public  highway,  the  following  testimony 
of  certain  witnesses  for  the  plalntlfffl  can 
leave  no  room  for  controversy:  K.  U.  Sher- 
wood testified  Quit  he  had  traveled  the  road 
tor  19  years,  and  that  it  had  been  "used 
ri^t  along  by  the  general  public  as  a  public 
highway."  Mrs.  I*  Church  testified  tliat  she 
had  traveled  it  since  1874.  E.  B.  Twitchell 
testified  that  it  "has  been  traveled  by  the 
general  public  as  a  public  highway  for  tbe 
last  3&  years."  N.  Heuer  testified  tbat  It 
baa  <been  traveled  the  general  public  since 
187%.  Eugene  FheliM  knew  a  portion  of  the 
road  20  years  ago,  and  said  that  It  was 
traTeled  tqr  Qie  general  public  W.  8.  Dean, 
a  SMI  of  J.  M.  Dean,  who  pntrated  tbe  land 
now  owned  by  Ahart,  testified  tbat  be  bad 
known  the  road  as  long  as  he  could  recollect, 
and  tbat  it  bad  been  traveled  by  all  sorts  at 
v^ldes,  and  tbat  **we  nerar  attravtted  to 
stop  anybody;  as  fiir  as  we  knew,  every  one 
bad  a  rl^t  to  travel  ttwrs^"  Heniy  Schnei- 
der testified: 

**I  have  known  the  road  callec!  Brewer's  road, 
wbidi  passes  through  the  land  of  Sherwood  and 
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Ahart  to  tbe  Buei'i  Bar  road,  for  orsr  54  years. 

Onrinz  all  that  time  it  has  been  traveled  by  the 
general  public  as  a  public  highway." 

Mrs.  Carrie  Dean,  a  witness  for  the  de- 
fendant, a  former  owner  ot  the  land  now 
owned  by  him,  tesUfled: 

"We  permitted  people  to  pass  over  tbat  road ; 
we  never  obatructed  anybody's  paesinff.  I<ater 
on  my  husband  fenced  the  lane  that  goes  through 
there  now.  I  never  objected  to  people  passlns 
through  there;  never  had  any  occasion  to.  I 
did  not  have  any  bother  osHv  with  cattle ;  peo- 
ple traveled  it  as  they  saw  nt" 

The  defendant  himself  testified: 
"I  never  forbid  any  one  goins  throng  there. 
There  is  very  little  travel  there.  Whoever 
wanted  to  go  through  passed  along  without  say- 
ing anything." 

It  must  be  apparent  that  the  foregoing  Is 
amply  sutttd^t  to  support  a  finding  of  a 
dedication  of  said  way  to  the  public  use. 

13]  It  is  equally  dear  from  the  evidence, 
which  we  need  not  set  out,  that  tbe  plaintiffs 
were  damaged  by  the  acts  at  defendant  In 
obstructing  said  way  in  a  manner  different 
in  degree  from  that  of  the  public  generally, 
and  therefore  were  they  authorized  to  main- 
tain the  present  action.  In  the  Leverone 
Case,  supra,  it  Is  held,  the  learned  Chief  Jus- 
tice rendering  the  opinion  of  the  court,  that: 

"One  who  suffers  spedal  injury  in  the  mat^ 
ter  of  the  comfortable  use  and  enjoyment  of  his 
proper^  may  maiatain  an  action  to  enjoin  a 
public  nuisance,  ctmsisting  of  tbe  obstruction 
to  4  public  highway,  and  reoover  the  damages 
caused  him  thweby." 

[4]  It  la  biie  tbat  plaintiffs  sought  amica- 
bly to  settle  tbe  difficulty  with  defendant, 
and  that  tbey  made  a  request  at  him  for  a 
writtffla  grant  of  said  rigbt  of  way,  but  we 
are  satisfied  that  the  lower  court  was  Justi- 
fied in  finding  that  ttiis  conduct  of  plainiUfs 
was  Inspired  by  Qm  desire  to  avoid  trouble 
and  litigation,  and  was  not  intended,  and 
should  not  be  construed,  as  a  recognlttcm  of 
any  right  on  the  part  of  defendant  to  ques- 
tion the  use  at  said  road  as  a  public  high- 
way, nor  should  it  be  construed  as  an  admis- 
sion on  the  part  at  plaintiffs  that  tbeg  had 
no  rl^t  over  said  road. 

It  follows  from  the  foregoing  that  the 
plalntlfls  bad  the  right  to  enter  upon  said 
highway  and  make  the  necessary  r^taira. 
37  Cyc.  204;  Smith  T.  San  Lois  Obispo,  OS 
CaL  463,  30  Fac  581. 

[B]  We  can  see  no  mwit  in  tbe  contention 
tbat  the  wife  of  defendant  iftionid  have  been 
Joined  u  a  party  because  she  is  a  cowner 
of  the  premises.  It  does  not  appear  that  she 
interfered  at  all  with  the  use  and  oocopatlon 
of  the  ro^d,  and  hence  plaintiffs  had  no 
cause  to  complain  against  her. 

L4]  Ndther  was  there  any  error  on  the 
part  of  the  court  in  denying  defendant's  re- 
quest tor  a  jury  to  try  tHe  cause.  This  is 
not  an  action  at  law,  but  one  in  equity,  and 
therefore  as  to  this  question  the  rule  laid 
down  in  Meek  t.  De  Latour,  2  Cal.  App.  261, 
83  Pac.  300,  and  Loftns  t.  Ilsdier,  118  CaL 
1!86.  46  Fac.  828,  applies. 
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We  find  no  error  In  the  record,  and  the 
Judgment  and  order  are  therefore  affirmed. 

We  ooncur:  CHZPMAN,  P.  J,;  HABT,  J. 


I;BWIN  t.  HANFORD  et  al.    <aT.  2188.) 

(tHitrict  Court  of  Appeal,  First  Diitrict,  Call- 
foniia.   Oct  18,  1917.) 

1.  COEPOBATIONS  «S>116— SaU  OF  STOOK  — 

Executed  Contbact—Liabilitt. 
A  coatracC  whereby  plaintiff  agreed  to  sell 
and  a  corporation  agreed  to  buy  certain  stock  at 
a  named  price,  payable  on  a  certain  date,  was 
an  executed  contract,  and  where  plaintiff  ten- 
dered the  stock,  the  corporation  became  in- 
stantly liable  for  the  price,  and  not  merely  for 
the  difference  between  the  price  and  the  ralne. 

2.  GUABANTT  «a»40— CONTBAOT— VAUDriT. 

Where  defendants  guaranteed  a  corpora- 
tion's executed  contract  to  buy  stock  from  plain- 
tiff at  a  price  named  payable  on  a  certain  date, 
on  breach  by  the  corporation  it  became  liable 
for  the  price  named,  and  the  contract  of  guar- 
anty did  not  violate  CIt.  Code,  |  2809;  Umit- 
iDg  liability  of  guarantor  to  amount  recoverable 
from  prlncIpaL 

3.  GUARAKTT  ^78— DETENSBa— No  Dauaqb. 

Where  defendants- guaranteed  purchase  by 
corporation  of  stodi  from  plaintlfl^  who  tender- 
ed the  stock,  it  was  no  defense,  in  action  on 
the  guaranty,  that  tiie  stock  was  worth  more 
than  the  agreed  price,  m  that  plahitiff  snflered 
no  damage. 

4.  GUABANTT  «cal6(2)  —  ConSIDKRATIOIf  — 

SUFFICnENCt. 
Where  a  contract  guaranteeing  performance 
of  another  waa  made  simultaneously  therewith, 
no  other  consideration  need  exist,  by  specific 
provision  of  Civ.  Code,  {  2792. 

Appeal  Inm  Superior  Court,  City  and 
County  of  San  FrandsoO;  Bernard  J.  Blood, 

Judge. 

Action  by  Leon  Lewln  against  R.  G.  Han- 
ford  and  William  S.  Tevis.  Judgment  for 
plaintiff  on  the  pleadings,  and  defendants 
appeal  on  the  Judgment  rolL  Affirmed. 

R.  P.  Henshall,  of  San  Frandsoo,  toe  appel- 
lants. Wise  ft  O'Oonninr,  of  San  FrandscM^ 
for  respondent 

LENKON,  P.  J.  This  is  an  appeal  upon 
the  Judgment  roll  slone  from  a  Judgment  on 
the  pleadings  in  favor  of  plaintUf.  Defmd- 
ant's  demurrer  to  the  oxnplalnt  was  over- 
ruled, and  after  he  filed  an  amended  answer, 
plaintiff  moved  for  and  obtained  Judgment 
on  the  pleadings. 

The  two  pc^ts  made  nptm  this  appeal  are 
Uiat  the  complaint  does  not  state  a  cause  of 
action,  and  that  the  amended  answer  states 
a  defense.  Q^erefore  It  Is  omtended  a  mo- 
tion for  Judgment  on  the  pleadings  coidd  not 
be  granted. 

nie  complaint  alleged  an  agreement  be- 
tween plaintiff  and  Hantwd  Investment 
Company,  a  corporatloii,  executed  on  Novem* 
ber  12, 191B,  by  which  the  plaintiff  agreed  to 
sell  and  the  Hanford  InTestmeot  Company 
agreed  to  buy  the  following  personal  prop- 
erty.  to  wit:  80  bwda  of  the  Union  Water 


Ci»npany,  89  dehentntes  of  the  United,  Prop- 
erties Company,  180  shares  of  the  preferred 
and  180  shares  of  the  common  atotk  of  the 
United  Pn^iertles  Company,  for  the  sum  of 
127,000  payable  on  tike  12th  d^  of  Novem- 
ber, 1014,  with  interest  therecm  from  the  12th 
day  of  November,  1918. 

The  comidalnt  further  alleged  that  simul- 
taneously with  the  execution  of  said  agree- 
ment and  as  a  part  thereof  lAalhtlff  and  de- 
fendants entered  into  an  agreement  In  writ- 
ing (setting  it  forth  In  hsc  verba)  which  was 
to  the  effect  that  defendants  guaranteed  that 
the  Hanford  Investment  Company  would 
won  and  truly  purdiase  and  take  the  said 
personal  property  on  or  before  November  12, 
1914,  and  that,  if  the  Hanford  Investment 
Company  failed  to  make  the  payment  on  or 
before  that  date,  the  defendants  Jointly  and 
severally  promised  to  pay  said  amount  upon 
demand,  with  Interest  from  November  12, 
1913,  and  upon  payment  the  property  should 
oecome  the  property  of  the  defendants;  that 
the  securities  which  were  the  subject-matt^ 
of  the  omtraet  had  been  tendered  to  the  Han- 
ford Investment  Onnpany;  that  it  had  re* 
fused  to  acc^  or  pay  tax  th^;  that  de- 
mand was  made  upon  defendants  to  pay,  and 
they  had  refused.  Upon  these  allegations  the 
complaint  prayed  Judgment  In  tlu  sum  of 
927,009.  and  Interest. 

[1]  Ai^llants  argue  that  the  complaint 
counts  upon  ^e  breach  an  oracntory  con- 
tract to  buy  x>ersonal  inraperty ;  that  In  sn<h 
case  the  damage  Is  the  difference  between 
the  agreed  price  and  its  value;  and  that,  as 
there  Is  no  allegation  In  the  ccnnplaint  re- 
specting the  value  ol  the  iwoperty,  no  danutge 
Is  shown,  and  therefore  the  complaint  falls 
to  state  a  cause  ot  action.  Appelladt^  con- 
clusion is  COTtect  If  the  majtn-  premise  Is 
onred;.  But  we  are  unable  to  find  any 
grounds  for  the  contention  that  the  complaint 
constitutes  an  action  for  damages  for  brea(* 
of  an  executory  contract 

[i]  Hie  theory  ot  the  comi^aint  Is  sound, 
and  Is  as  follows:  That  both  the  principal 
contract  and  the  cmitract  of  guaranty  were 
fully  executed;  that  when  delivery  of  the 
property  which  was  the  subject-matter  of  the 
sale  was  tendered  to  Hanford  Investment 
Company,  title  to  the  same  at  once  became 
Tested  In  It,  and  up<m  its  refusal  to  pay  the 
plaintiff  elected  to  consider  the  stock  as  sold 
(CuthiU  V.  Peabody,  19  Cai.  App.  804,  125 
Pac.  928);  and  that  the  contingency  having 
arisen  upon  which  the  def^dants'  obligation 
was  based,  and  demand  having  been  made 
upon  the  de£nidant»  to  pay  the  sum  agreed 
upmi,  tbsy.  were  UaNe  for  that  snm. 

The  complaint  counts  upon  a  contract  of 
guaranty.  The  defmdants  themselves  admit 
that  they  are  guarantors.  They  have  promis- 
ed to  pay  $27,000,  based  on  a  cotaln  contin- 
gency, which  Is  admitted  to  have  occurred, 
and  there  Is  nothing  in  this  promise  whldi 
violates  the  provisions  of  section  2800  of  the 
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Carll  Code,  In  whldi  tlie  liability  of  a  gimr- 
aDtor  la  Umlted  In  amount  to  tMt  whli^  could 
be  recovered  from  the  principal.  As  the  prin- 
cipal contract  was  executed,  Hanford  Inyeet- 
ment  Company,  as  principal,  was  liable  for 
Ita  fnll  pordiase  price  of  $27,00(^  and  that 
is  the  sum  which  the  defendants  in  their  con- 
tract of  guaranty  obligated  themselves  to  ^Miy. 

[S]  The  amended  ^mswer  does  not  state  a 
defense.  Xhe  defendants  do  not  deny  the 
execution  ot  the  written  tairtrument,  nw  do 
they  otmtend  that  the  statements  there  con- 
tained are  nntme  at  were  cMalned  by  fraud 
or  misrepresentation,  and  the  fact  alleged 
In  the  answer  that  the  'ralue  (tf  the  aeeuritleB 
agreed  to  be  purchased  was  In  excem  of  tiie 
sum  of  $27,000,  and  that  therefore  the  plain- 
tut  had  suffered  do  damage  Is  no  defense  to 
an  actioa  against  the  defendantsm  their  ooo- 
tract  of  guaranty,  which  contract  became 
<9eratlTe  at  tbn  time  the  prlnc^Ml  contract 
became  exeoited. 

[4]  The  claim  ot  upptSUaAa  that  the  agree> 
uient  between  respondent  and  themsdves  Is 
wltboot  conslderatlrai  Is  equally  untenable. 
TbB  guuan^  was  altered  Into  stmultaneona- 
ly  with  the  ibzeeutimi  ot  the  original  agree* 
moit  and  as  a  part  thereof,  and  in  such  case 
no  other  consideration  need  exist  dr.  Code, 
i  2782. 

Judgment  afllrmed. 


We  ooncnr: 
AfiDS,  3, 


KEamOAN,  J.;  BICH- 


BfABES  T.  BJCIBSINOBR.   (Civ.  1722.) 

(District  Court  of  Appeal,  Third  District,  Call- 
fnnia.  Oeb  20, 1S17.  BehearlnK  Denied 
IV  Supreme  Ooort  Dee.  17.  1917.) 

1.  Appbai.  and  Ebb(MB  ^=91002  —  Review  — 

O0NCt.17SIVENZSS  OF  VEBDICT  OH  ConFLIOT* 
XRG  EVXDEHOB. 

Where,  in  an  action  for  wrMigfel  death,  the 
evlduice  was  conflicting  as  to  whether  defendant 
without  canse  or  Justification  stmck  deceased 
on  the  head  with  a  piece  of  rubber  hose,  and 
whether  the  blows  so  delivered  caused  the  death 
of  deceased,  and  there  was  real  and  substantial 
evidence  to  support  a  verdict  for  plaintiff,  the 
verdict  couM  not  be  disturbed,  though  t^ie  only 
witness  who  testified  that  defendant  struck  de- 
ceased on  the  bead  with  the  hose  was  plaintiff's 
brother,  and  tliough  a  number  of  other  alleged 
eyewitnesses  gave  testimony  which,  if  accepted 
and  bdleved,  would  have  etnnpletdy  destroyed 
the  evidentiary  forc«  and  value  of  his  testimony. 

2.  ABSAULT  AMD  BATIXBY  «»=>26  —  AOTIOITB  — 

BUKDEH  OF  PBOOF— SELr-DEFENSb 
Where,  in  an  action  for  death  from  an  as- 
sault, the  answer  set  up  as  a  defense  that  defend- 
ant struck  deceased  in  necessary  s^-defense,  or 
to  protect  himself  against  threatened  personal 
injury  on  the  part  of  deceased,  the  burden  rested 
upon  him  to  establish  such  defense. 

8.  Death  ^=»11  —  Hioht  of  Acnoir  roB 

I>EATII— GaKATIOK  OF  NlW  AOTIOll. 

Under  <3ode  Civ.  Proc.  1 377,  giving  the  heirs 
or  personal  representatives  of  a  deceased  per- 
son a  right  of  action  for  hla  death  wrongfully 
produced  through  the  act  of  another,  the  right 
of  action  is  a  new  aeti<m  s^arate  and  distinct 
frma  deceased's  right  In  Us  lifetime  to  sue  tat 


the  injury  causing  the  death,  and  the  Mrs  of 

personal  represmtattves  do  not  merely  succeed 
to  his  ri^t  of  action. 

4.  Death  <&»21  —  Biqht  ot  Action  foe 
Death— Defenses. 
An  action  for  death  is  not  barred  by  de- 
'ceased's  failure  in  his  lifetime  to  bring  an  ac- 
tum for  the  injuries  causing  the  death. 

6.  Death  «=»39  —  AcnoKs  fob  Causino 

DEATH—LuaXATHHSB. 

As  an  action  for  death  is  a  new  action  dis- 
tinct from  the  right  of  action  which  deceased 
had  in  his  lifetime,  the  limitation  of  one  year 
□nder  Code  Civ.  Pcoc  t  S40,  snbd.  3.  relative  to 
actions  for  injuries  or  death,  does  not  ran  untU 
the  death. 

6.  Evidence  «b9286C1)— Dbolabations  bt  De- 
cedent^ Phivity. 

As  a  right  of  actiim  for  death  arose  inde- 
pendently oldeeeasecTs  right  of  action  In  his  life- 
time for  the  injury  infilled,  and  could  not  be 
destroyed  by  any  compromise  or  release  by  de- 
oesaed,  his  declsratlMis  as  to  the  circumBtances 
o£  the  injury  wtte  not  admissible  to  defeat  the 
action  under  Code  Civ.  Proc  f  186S,  making  the 
declarations  of  a  decetsed  perstm  against  his  pe- 
cuniary interest,  or  that  of  his  successor  in  in- 
terest, admissible,  as  deceased  never  had  any 
interest  in  the  action  for  bis  death  oi  the  sub- 
Jectrmatter  thereof,  and  his  heirs  or  representa- 
tives are  not  bia  successors  In  Interest 

7.  EvioENCE  «=al26(2)  —  BBS  Gbsta  —  Statb* 

IfXNTS  OF  INJUBBD  PEBSON. 
In  an  action  for  death  due  to  an  assanlt,  a 
statemmt  of  deceased  a  few  days  after  the  as' 
sault  tbat  defoidant  did  not  strike  bim  on  the 
head  was  not  admiBBlble  as  a  part  of  the  res 
geste. 

8.  Evidence  «»471(2>  —  Facts  oe  Conolu- 

BIONfl— PaETICIPATION  IN  QuABBEL. 

In  an  action  for  death  due  to  an  assault  in 
the  course  of  a  sijaabble  at  defendant's  brewery 
and  saloon,  where  defendant  testified  that  when 
he  attempted  to  stop  a  Gght  between  third  per- 
sons, deceased  told  aim  to  let  them  have  it  ouL 
or  be  would  get  defendant,  and  that  be  would 
have  stopped  the  fight  if  it  had  not  been  for  de- 
ceased, this  last  statement  that  be  would  have 
stopped  the  fight  except  for  deceased  involved, 
by  insinuation,  his  opinion  and  conclusion  that 
deceased  was  taking  a  band  in  the  trouble  or 
encouraging  it,  and  was  properly  excluded. 

9.  Assault  and  Batust  «s931— Aotionb  fob 
AasAnLT— Evidence. 

Defendanf a  teatimony  in  answer  to  a  ques- 
tion as  to  why  he  kept  in  his  saloon  a  piece  of 
rubber  hose  with  which  he  struck  deceased,  that 
he  was  "out  there"  and  had  no  protection,  and 
thonght  he  bad  a  right  to  protect  bis  place,  was 
properly  strieka  out,  though  It  might  have  been 
allowed  to  stand  without  Jeopardizing  plaintiGfs 
rights,  where  It  was  admitted  that  the  hoee  was 
in  the  saloon,  and  was  used  by  defendant,  and 
there  was  no  claim  that  he  was  anticipating 
trouble  with  deceased  and  hie  companions,  or 
had  it  for  the  purpose  of  meeting  sucb  trouble, 
as  the  fact  that  he  kept  the  hose  to  protect  him- 
self, or  was  witiiout  protection,  would  not  justify 
him  In  taking  the  law  into  his  own  faands^  or  In 
wrongfully  awanltlng  'deceased. 

10.  Evidence  ^s>472(4)  —  Opinion  Bvidenoe 
— Majtebs  fob  Detebunation  of  Jubt. 

In  an  action  for  death  due  to  an  assault  with 
a  piece  of  rubber  hose,  a  question  asked  defend- 
ant as  to  whether  be  need  any  more  force  than 
be  felt  necessary  to  cauae  deceased  to  cease  at- 
tacking bim  was  objectionable  in  form ;  it  being 
for  the  Jury  to  say  whether  the  force  used  was 
greater  than  was  necessary  to  stop  deceased 
from  fortbtt  prosecuting  his  attack  upon  de- 
fendant. 
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11.  Appbai.  and  Ebbob  «=»10S8(2)— HAncLBSS 
Errob— Exclusion  of  Btidenob. 

The  exclusion  of  such  queBdon.  if  error,  waa 
not  prejudicial,  where  tlie  general  trend  of  de- 
'fendant  s  testimony  was  that  be  Mted  in  self- 
defense,  and  used  no  more  force  in  r«>ening  the 
attack  than  was  absolatdy  xequlaite  tta  Us  own. 
protection  and  safety. 

12.  WlTNESaES  «=>240(4)  —  EuiaHjUlON  — 

J.^DINa  Q17E8TI0NB. 

The  exclusion  of  questions  asked  defendant 
as  to  whether  he  hit  deceased  or  attempted  to 
strike  him  until  deceased  first  swung  at  him, 
and  whether  be  or  deceased  made  the  first  hos- 
tile demonstration,  was  technically  justified,  on 
the  ground  that  ue  questions  were  leadfng  in 
form,  and  suggestire  of  Qie  desired  answers. 
18.  Appkaz.  and  Ebbob  «=3lOS8(2)— Habicless 

Ebbob^Ezolubion  op  Evidence. 

'  In  en  action  for  death  due  to  an  assault,  the 
exclusion  of  questions  asked  defendant  as  to 
whether  be  bit  deceased,  or  attonpted  to  strike 
bim  before  deceased  swung  at  him,  and  whetha 
be  or  deceased  made  the  first  hostile  demonstra- 
tion, was  not  error,  where,  in  another  part  of  his 
examination,  be  was  asked  wbeUier  he  used  the 
hose  with  which  he  struck  deceased  before  de- 
ceased swung  at  him,  and  answered  in  the  neg- 
ative. 

14.  Witnesses  ^s>S7(4)  —  Enowledob  or 
Facts— Reputation  of  Pabtt. 

In  an  action  for  death  due  to  an  assaolt,  tes- 
timony that  the  general  reputation  of  deceased 
for  peace  and  quietude  was  bad  was  properly 
excluded,  where  the  testimony  of  the  witnesses 
•on  cross-examination  showed  that  tbey  based 
their  statement  as  to  his  general  reputation  en- 
tirely on  their  own  observations  of  his  personal 
conduct  on  particular  occasions,  and  not  on 
what  the  community  generally  had  said  of  him,' 
as  testimony  concerning  a  party's  general  repu- 
tation should  not  be  baaed  upon  specific  acts 
witbin  the  personal  observation  of  the  witness. 

15.  Assault  and  Battebt  ®=>43(4)— AonONB 

—BUBOEN  OF  PBOOT— SeLF-DEFENBE. 

Where,  in  an  action  for  death  due  to  an  as- 
sault, defendant  contended  that  he  acted  in  self- 
d^ense,  an  instruction  that  there  was  no  legal 
presumption  that  a  bodily  injury,  if  any,  was 
justifiable,  and  that  the  justification  therefor, 
if  any,  must  be  proved  by  the  one  asserting  it, 
was  properly  given,  as  It  simply  meant  that  when 
justification  was  set  up  as  a  defense,  the  burden 
was  (HI  defendant  to  proye  the  defense. 

16.  DbATB  «S3>17  •-  LlABIUTT  FOB  DEATH  — 

OoNcuBBiNG  Causes. 
Where,  aftw  deceased  was  assaulted  by  de- 
fendant, he  was  taken  down  with  pneumonia,  if 
he  would  not  have  died  but  for  the  develop- 
m^t  of  cerebral  meningitis  from  the  injury  to 
his  head  and  brain  inflicted  by  defendant,  then 
such  meningitis  was  at  least  a  concurring  cause 
of  bis  death,  and  defendant  was  liable,  even 
though  the  pneumonia  concurred  therewith  in 
proximately  causing  the  death. 

17.  Appeal  and  Bteos  «=s»10880^Habicle88 
Ebbob— Ebbobs  Favobabu  to  Appellant. 

An  instruction  that  if,  after  the  assault  and 
prior  to  bis  death,  deceased  contracted  pneumo- 
nia, and  the  cerebral  meningitis  due  to  the  in- 
Jury  proximately  concurred  witb  the  pneumonia 
in  causing  his  death,  and  if  bis  deatii  would  not 
have  occurred  at  the  time  it  did  from  the  pneu- 
monia alone,  then  plaintiff  was  entitled  to  recov- 
er, was  not  prejudicial  to  defendant,  where 
there  was  ample  evidence  trom  which  the  jury 
couM  have  found  that  deceased  had  practically 
recovered  from  the  pneumonia,  and  that  bis 
death  was  directly  and  solely  due  to  cerebral 
meningitiB,  caused  by  the  injuries  wrongfully 
indicted  upon  him  by  defendant. 

Appeal  from  Snperior  Court,  Xitba  Coun- 
ty; Ehigrae  P.  McDanleti  Jndee. 


BlDPOBjlBK  (Cal. 

Action  by  Eva  Bforlts,  adndnlstratMr  aC 
Harry  Marks,  deceased,  against  IL  Betssln- 
ger.  From  a  Jtidgmait  tar  plaintiff,  and.  an 
order  denying  a  new  trial,  defendant  appeals. 

Affirmed. 

W.  H.  Carlln,  of  MaFysvllle,  for  appel- 
lant. Jeremiali  P.  Sullivan,  Theo.  J.  Roch^ 
and  E.  I.  Barry,  all  of  San  Francisco,  and 
J.  B.  Ebert,  of  MarysTlilek  tax  respondrnt 

HART,  J.  The  action  was  brought  by 
plaintiff  aa  admlnlstratilx  of  the  estate  of 
her  husband,  oa  behalf  of  herself  and  her 
three  minor  children,  to  recover  damages  tixe 
the  death  of  her  hosband  alleged  to  haT« 
been  caused  by  blows  wrongfully  Inflicted 
upon  him  by  defendant  The  jury  returned 
a  verdict  in  favor  ot  plaintiff  In  the  sum  of 
$10,000,  and  judgment  was  entered  accord- 
Ini^.  The  appeal  Is  t/j  defendant  from  said 
Judgm^t  and  from  an  order  denying  bim 
a  new  trial. 

Briefly,  the  facts  of  the  case  may  be  stat- 
ed as  follows:  Harry  Marks,  the  deceased, 
was  the  owner  of  a  number  of  work  horses 
with  which  be  engaged.  In  tbe  summer 
montbs,  In  Oie  busliwss  ot  logging  in  Plumas 
and  Slfizra  counties,  and  In  the  winter 
months  in  plowing  for  different  parties  in 
Tuba  and  Butte  counties.  In  March,  1912, 
he  was  engaged  in  plowing  some  land  about 
9^  miles  from  Haxysville,  and  had  spent 
the  night  of  March  12th  with  his  family-  in 
MarysrHleL  On  tbe  raomiiw  ot  the  I8tb  of 
Bfarcb,  Oewge  W.  Hughes,  a  brother  of  Mrs. 
Marks,  wbo  was  emplt^ed  by  Harry  MArki^ 
drove  Into  MiarysvUle  with  a  four-horse  team 
for  tbe  purpose  at  securing  suKtlles-  for  the 
men  and  teams.  He  was  accompanied  by  a 
man  named  Frank  Roblnsra  and  another 
named  Petrie.  Idite  In  the  afternoon  ibesa 
three  men,  accompanied  by  Bfarks  and  a 
man  named  Oralg^  started  to  drive  back  to 
tbe  place  where  Uiey  were  working.  Some 
of  tbe  party  bad  been  drlnUng  durli«  the 
day,  and  Hughes  testified  that  Bobinson  and 
Oralg  were  'pretty  drunk."  and  that  Marks 
and  Fetrle  were  sober.  When  tbe  party  ar- 
rived  at  tbe  saloon  and  brewery  owned  and 
oondneted  by  the  defendant,  Bobinson,  deslro 
ing  another  drink,  alighted  from  the  wagim 
and  started  towards  th»  saloon.  He  became 
engaged  In  a  controveriT'  wlOi  Herman  Fehr, 
an  employfi  at  tbe  brewery,  vriddk  sow  be- 
came a  scuffle^  Marks  ronaiked  that  he  was 
"going  in  to  get  Mr.  Bobinson."  and  went  to 
whne  tbe  two  men  wer&  SbcnUy  afterward 
Hu^es  followed  him,  and  he  testified  that 
Robinson  and  Fehr  were  scuffling,  and  that 
Marks  was  standing  looking  oa.  He  said 
that  had  Robinson  down  on  tbe  floor, 
and  tbe  latter  "bollered  'Enough  I*  and  Mr. 
Marks  stepped  over  and  said,  'Humpy,  Frank 
says  he  has  got  owugh,*  and  just  then  a  man 
hit  Harry  three  times  over  tbe  head  witb  a 
uny  and  kind  of  staggered  bim  down,  and 
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a  fdlow  named  Ited'  QidiUaii  hit  Harry,  and 
knocked  him  clean  down,  and  he  cot  nft  and 
tbe  flght  Und  of  stopped,  and  the  feOow  that 
hit  him  with  the  UUy  nm  Into  the  boUdlng^ 
Into  the  saloon,  I  jndge.  *  *  *  Mr.  Marks 
waa  struck  with  a  bUly  on  the  left  side  of  Us 
bead."  The  man  who  struck  the  deceased 
with  the  "my,*'  whldi  was  shown  by  Oe 
evidence  to  be  a  piece  of  robber  hose,  was 
tbe  defendant 

Dr.  J.  H.  Barr  attended  deceased  from  the 
14th  of  March,  U12.  uatU  his  death,  whldb 
oocorxed  on  the  1st  day  of  May  following. 
He  testified  that  Marks  comiaalned  of  pains 
<n  the  left  side  of  bis  bead.  After  his  death 
he  performed  an  autopsy  upon  tbe  body.  He 
testlfled: 

"An  indskut  wai  made^  renumng  the  ecalp, 
and  OD  tbe  removal  of  the  scalp  on  the  left  giae 
of  the  head,  •  «  •  located  about  half  way  be- 
tween the  top  of  the  head  and  the  median  line, 
was  a  blood  «Ktraraaatim  below  the  periosteihn. 
*  *  *  We  found  tlie  membrane  thickened  and 
congested  and  adhered  to  the  brain.  •  *  • 
We  found  the  brain  lacerated  and  Infiltrated 
with  poa.  *  *  *  I  would  say  trauma  vae  the 
cause  of  the  conditions  I  observed  and  found  in 
the  bead  of  Harry  Marks  on  this  occasion.  By 
'trauma'  1  mean  violence.  *  ♦  •  A  blow  of 
any  kind  could  inflict  that;  a  fall  coQld  also  in- 
flict it:  bat  the  individnal  would  have  to  fall 
with  bis  bead  downward  to  inflict  It  in  that 
place." 

Dr.  Barr  stated  that  the  cause  of  the  death 
of  Maries  "was  Injury  to  the  skull— I  wiU  get 
It  properly  worded — injury  to  tbe  head; 
laceration  ot  the  brain  oa  the  left  aide."  He 
said  that  the  Injury  waa  to  tbe  left  of  the 
medlftTi  line  and  on  the  left  side  of  tbe  head. 
Dr.  David  Powell,  who  aasfsted  Dr.  Barr  In 
tbe  autopsy,  corroborated  the  latter  as  to  the 
eondltl<»i8  In  the  head  and  tnaln  and  the 
canae  of  Marks'  death. 

The  first  assignmeait  of  error  Is  that  the 
eridence  Is  Insoffldent  to  sostatn  the  verdid: 
of  the  Jury. 

1.  Whll«  we  deem  It  unnecessary  to  recite 
herdn  In  detail  the  testlmoi^  of  the  various 
witnesses,  we  may,  nerertheless,  properly  re- 
fer to  some  of  the  testimony  In  a  general  way 
for  the  purpose  at  showing  that  there  is  a 
sharp  conflict  In  tbe  eivldmce  upon  tbe  ma- 
terial points  In  tbe  case,  and  that,  therefore, 
the  Tcrdlct  of  the  Jury  must  stand.  In  the 
first  places  it  may  be  ranarked  that  It  is  to  be 
oonosded  that  the  testlmttiy  ot  the  wUaessea 
for  the  defendant  that  wwe  present  at  tbe 
time  of  ttXB  trouble  and  dalmed  to  have  wit* 
nessed  It  traded  to  show  that  a  general  row. 
started  by  the  man  Bobinsoo,  above  referred 
to,  was  in  progress  In  the  brewery,  and  tiiat 
ihe  deceased  was  mixed  np  in  It;  that  the 
defendant  ordeored  tbe  toot  to  cease  making 
a  disturbance  In  his  place ;  that  the  defmd- 
ant  procured  a  piece)  of  hose  and  again 
ped  np  to  the  flghttng  men  and  ordered  them 
to  stop  fighting;  that  tbe  deceased  made 
emne  remark  to  the  defendant,  and  also  made 
a  demiHistration  as  tbouj^  he  Intended  to  as- 
sault biro,  whereupon  the  defendant  struck 


the  deceased  with  tbe  said  piece  of  hose  ser- 
eral  times  oo  ths  shoolder,  not  with  sufflctent 
fercsk  hower6r,'to  kno<&  him  down  w  to  the 
floor;  that  thereaftw  the  deceased  went  on- 
the  outside  picked  np  a  heavy  stick,  and 
threatened  to  "settle"  with  the  defendant; 
that  thereuptm  one  Qulnlan,  with  his  flst^ 
struck  Marks  twice— once  in  the  month  or 
aide  of  the  neck,  and  once  In  the  nose.  The 
defendant  testtSed  that  he  had  In  the  saloon 
a  piece  of  hoee  about  2^  Inches  In  diameter, 
whltib  he  thare  for  tbe  purpose  of  "pro* 
tecting  himself:"  •  He  admitted  striking  the 
deceased  with  the  hose,  but  denied  that  thus 
he  stmdc  him  on  the  head.  There  was  fur- 
ther testimony  (given  by  Dr.  Barr)  that,  after 
the  deceased  was  injured  at  the  brewery,  he 
was  taken  down  with  pneumonia,  from  wfaldi 
Dr.  Barr  declared  he  had  entirely  recovered ; 
serious  symtoms  from  the  effects  of  the  blows 
upon  his  head  havtng  shortly  thereafter 
manifested  themselves.  Dr.  Kaufman,  for 
the  d^endant,  testified  that  he  was  present 
and  witnessed  the  autoptical  examination  of 
the  deceased  by  Drs.  Barr  and  Powell,  and 
declared  it  to  be  his  opinion  that  Marks' 
death  was  not  the  result  of  any  Injury  to  bis 
head  or  brain,  bat  was  directly  caused  by 
pneumonia. 

[1. 2]  Thus  it  will  be  noted  that,  as  stated, 
there  is  a  pronounced  conflict  in  the  evidence 
upon  the  two  important  questions  of  fact  In 
the  case,  viz.:  (1)  Whether  the  defendant, 
without  cause  or  not  in  necessary  self- 
defense,  strock  tbe  deceased  on  the  head  with 
the  piece  of  hoee;  (2)  whether  tbe  cause  of 
Marks'  death  was  from  the  effect  of  the  blows 
so  delivered  by  the  defendant.  It  Is  true 
that  but  one  witness  (Hughes)  testified  that 
the  blows  delivered  by  the  defendant  were 
upon  the  head  of  the  deceased  when|  the  lat- 
ter was  doing  no  more  than  attempting  to  stop 
the  fight  or  scuffle  going  on  between  F^ur 
and  Boblnson,  and  that,  piitw  to  being  so 
struck,  the  deceased  had  made  no  hostile  or 
threatening  movement  or  demonstration 
toward  the  defendant.  The  defendant's  wit- 
ness. Hardy,  it  might  ba  well  to  esplaln  In 
this  oonnectioD,  admitted  that  he  told  the  at- 
torneys for  the  defense  and  Mrs.  Marks,  the 
plaintiff.  In  the  oflBce  of  said  attorneys,  prior 
to  tiie  trial,  that  he  saw  tbe  defendant  strike 
the  deceased  oa  the  head  wUh  the  hoee;  but 
he  further  declared  that  he  then  made  that 
statement  because  he  had  been  asked  by  the 
plalntlfCs  attorn^  to*eall  at  their  otBoe,  and 
that  he  desired  to  see  precisely  what  they 
(the  attorneys)  wanted  him  for  or  waiUied 
him  to  say  whw  giving  his,  testimony.  He 
positiTely  and  thus  repeatedly  declared, 
though,  that  said  attorneys  at  no  time  asked 
him  to  testify  to  anything  conc^nlng  the  case 
which  was  not  trub  But,  throwing  out  of 
the  case  any  ocmsideratlon  of  Hardy's  testl* 
mony  or  any  suggestion  that  the  Jury  migbt 
have  beUered  that  he  told  the  plalntUTs  at- 
tomejs  the  truth  when  he  ssid  to  them  that 
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tbedefntdantstrodtthedecoaaed  <m  the  bead 
wttb.  the  boae,  aod  still  ttaere  atanda  nnlm' 
peached  In  the  record/  Httghes*  teetlmony 
'which,  if  bellerable,  la  amply  aofflcdent  to  ma- 
tain  the  rerdlct.  His  teatimMiy  Is  not  upon 
Its  fiace  Improbable.  Tbe  fact  that  he  Is  ft 
brother  of  the  plahitiff  oh^doualy;  does  not 
make  It  so.  It  ml^t  have  entwed  into  the 
.  question  of  bis  Interest)  tn  the  case  In  behalf 
of  the  plaintiff,  and  thiw  Ids  crediUlitr  and 
the  weight  of  bis  testimony  affected,  bat  tbls 
was  for  the  Jury  to  resolve.  The  latter  hav- 
ing evidently,  and.  Indeed,  premmptlvely,  be* 
Ueved  his  testtmcKiy  as  to  the  circumstances 
of  tbe  assault,  as  well  as  the  testimony  of 
Drs.  Barr  and  Pow^  as  to  the  cause  of 
Maries'  death,  It  Is  manifestly  not  for  a  court 
of  review  to  say.  Id  view  ot  the  i^aracter  of 
Bald  testimony  or  the  face  value  thereof,  that 
the  conclusion  arrlTod  at  by  the  jury  was  not 
Justified,  notwltbstauding  that  the  record 
discloses  that  a  number  of  other  persona, 
claiming  to  have  witnessed  tbe  assault,  gave 
testimoay  which,  If  accepted  and  believed  by 
the  jury,  would  certainly  have  had  the  eflfect 
of  completely  destroying  Its  evidentiary  force 
and  value.  There  la,  as  seea,  real  and  sub- 
stantial evidence  in  the  record  on  the  materi- 
al point  in  the  case  to  support  the  verdict, 
and  this  Is  all  that  la  required  to  foreclose 
iDterference  with  the  vodlct  on  the  ground 
that  It  was  not  jnstlfled  by  the  proofs.  Drla- 
coU  V.  Cable  Railway  Co.,  97  Cal.  533,  B^, 
and  567,  82  Pac.  591.  33  Am.  8t  Hep.  208; 
Cl(^ton  V.  Clopttm,  162  OaL  31, 121  Pac.  720; 
Lummer  v.  Unmh,  2B  Cal.  App,  102, 14£  Pac. 
914 ;  Hecker  v.  Morley,  170  Cal.  88,  148  Pac. 
516 ;  Clark  v.  Tulare  Dredging  Co.,  14  Cal. 
App.  414,  429,  112  Pac.  564.  It  may  be  add- 
ed that,  since  the  answer  of  the  defendant 
set  up,  as  a  defmse  to  the  action,  the  fact 
that  the  defendant  struck  the  deceased  as  in 
necessary  self-defense  or  to  protect  himself 
against  threatened  personal  injury  on  the 
part  of  the  deceased,  tbe  burden  rested  upon 
the  defendant  to  establish  that  defense 
(Brooks  V.  Haslam,  65  Oal.  421,  4  Pac.  899 ; 
Chapell  V.  Schmidt.  104  Cal.  6U,  88  Pac. 
892),  and  the  jur?  were  the  exclusive  judges 
of  whether  this  burden  was  sustained. 

The  other  assignments  of  error  involve  the 
mllngs  of  the  court  upon  the  evidence,  cer- 
tain Instructions  embraced  In  the  court's 
^rge  and  tbe  ruling  disallowing  the  de- 
murrer <m  tbe  ground  that  the  action  was 
barred  by  tbe  terms  of  snbdivlalon  8  of  sec- 
tt<m  840  of  the  Code  of  CivU  Procedure 
Tbe  latter  proporiUon,  although  tbe  last  aa- 
signmoit  of  error  discussed  In  the  brlefa, 
may  first  be  appropriate y  ccmsidered,  ^nce 
It  goes  to  the  questton  whether  the  plalntltTs 
action  was  lost  by  lapse  of  time.  Moreover, 
tlie  principle  to  be  eonstdersd  and  applied  In 
the  determination  of  the  question  whether 
the  action  was  Inonght  after  it  was  barred 
under  the  statute  has  direct  relation  to  and 
wlU  govern  in  the  dedrioD  of  the  pohit,  ad* 
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vanced  by  the  deSendant,  tbat  the  oonrt  erred 
in  refusing  to  permit  a  oertain  declaration  ct 
tbe  deceased  as  to  the  assault  to  go  before 
the  jui7. 

[S]  2.  raie  contention  is  tbat  the  ttane  for 
the  commencement;  of  this  action  b^^an  to 
run  from  tbe  time  tbe  deceased  received  the 
Injuries  whldi,  It  Is  alleged,  caused  bis  death, 
and  ttiat,  wboi  this  acdoa  was  instituted; 
mtoe  than  one  year  bad  ^psed  sbice  the  in- 
juries  were  received;  section  340,  subdivi- 
^on  8,  providing,  among  other  things,  tbat 
an  actum  tar  injury  to  (»r  foi*  the  death  of 
one  caused  1^  the  wr<»gfnl  act  or  neglect  of 
another  must  be  brought  within  one  year 
from  the  time  ot  such  injury  or  death.  Tbe 
theory  involved  In  the  demurrer  on  tbe  spe- 
cial gronnd  necessarily  Is  that  the  right  of 
action  which  the  plaintiff  la  here  claiming  la 
precisely  the  same  or  Identical  action  whl<di 
accrued  to  the  deceased  by  reason  of  the  In- 
jury suffered  by  him  from  tbe  alleged  wrong- 
ful act  of  tbe  defendant  The  theory  Is  plain- 
ly erroneous.  The  right  of  the  deceased  to 
maintain,  in  his  lifetime,  an  action  for  tbe 
damage,  If  any,  sustained  by  him  at  the 
bands  of  tbe  defendant,  and  the  right  of  the 
heirs  or  personal  representatives  of  the  de- 
ceased, after  tbe  latter's  death  as  the  result 
of  such  Injury,  to  maintain  an  action  for  the 
death  of  Mar^  so  cauaed,  are  two  entirely 
different  rights.  Obviously,  tbe  right  of  the 
deceased  to  maintain  an  action  for  damages 
for  the  Injuries  received  necessarily  expired 
with  his  deatb.  "Actio  persrauills  morltur 
cum  persona."  And  but  for  tbe  law  giving  to 
the  heirs  or  representatives  of  tbe  deceased 
the  right  to  sue  for  such  damages  as  they 
may  have  austalned  by  reason  of  the  deatb 
of  Marks  through  the  alleged  wrongful  act 
of  the  defendant,  the  latter  (Marka  having, 
died  before  bringing  any  actlcNi)  would  be 
wholly  Immune  from  any  action  or  the  con- 
sequences tb«%of  of  a  dvll  nature.  Our  law 
(section  877,  Code  Civ.  Ptoc),  giving  tbe  heirs 
or  personal  representatlveB  of  a  deceased 
pers<m  a  right  of  actl(m  for  bis  deatb,  wrong- 
fully produced  through  the  act  of  another, 
was  not  known  to  the  common  law.  It  Is 
purely  a  statutory  right— a  rlg^t  with  wblcdi, 
very  dearly,  the  person  for  whose  death  the 
action  may  be  maintained  ooold  posrtbly  have 
no  concern.  It  ou^t  not  to  he  necessary  t» 
say  that  the  right  does  not,  and  in  the  very 
nature  of  things  could  not,  under  any  possi- 
ble view,  taiat  during  or  In  the  lUUinie  of 
tbe  person  wrongfully  injured,  for  tbe  my 
fkct  of  bis  death  tn»u  wrongful  violence  at 
tbe  bands  of  another  Iteelf  or  alone  creates 
or  estabHaheB  tbe  foundation  for  the  exercise 
ot  tbe  right  to  sue  tot  any  damages  suffered 
by  bis  heirs,  etc.,  tor  his  death  bo  caused. 
To  hold,  as  tbe  learned  counsel  maintains, 
that  the  right  of  action  after  deatb  la  only 
the  succession  in  the  heirs  or  personal  rep- 
resentatives of  the  right  as  It  existed  In  and 
belonged  to  the  deceased  before  .bis  death 
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would  be  to  boM  that  tb^  right  of  action  In 
the  heirs  lies  solely  In  the  damages  suffered 
by  the  deceased  by  reason  of  the  Injuries  re- 
celved.  This  would  Involve  a  most  unreason- 
able view  of  section  377.  As  stated  the  dam- 
age for  which  the  b^rs  or  personal  represen- 
tatives of  a  deceased  whose  death  has  been 
caused  by  the  wrtrngful  act  of  another  may 
maintain  the  action  authorized  by  said  sec- 
tion lies  necessarily  in  the  fact  ot  aacb  death. 
What  damage,  in  law,  could  a  person  himself 
suffer  by  reason  of  his  own  death  caused  by 
the  tortious  act  of  another?  Obviously,  no 
damage  whatever.  But  the  language  <MF  the 
sectlcm  mentioned  is  itself  plain  and  simple 
enough  to  show  that  the  intention  ot  the 
LeglBlfiture,  in  enacting  it,  was  to  give  to  the 
surviving  heirs  of  tbe  deceased  who  may 
themBelves  be  damaged  by  his  death  In  a 
wrongful  manner  the  right  to  sue  for  com- 
pensation for  the  damage  so  sestained.  The 
section  reads: 

"When  the  death  oi  a  person,  not  being  a  mi- 
nor, is  caused  by  the  wrongful  act  of  another, 
hia  heirs  or  personal  representatives  may  main- 
tain an  action  for  damages  against  tlie  person 
causing  the.  death,**  etc 

[4]  Nor  does  the  fact,  if  It  be  a  fact,  that 
ttie  deceased  did  not  brinff  an  action  In  his 
lifetime  for  the  damages  occasioned  to  him 
1^  tbe  injuries  inflicted  upon  him  bar  the 
rii^t  of  the  }uSm  or  personal  representatives 
of  tbe  deceased  to  exercise  and  prosecnte 
their  ri^t  of  action  under  section  S7T. 

The  above  views  accord  wttb  tbe  authori- 
ties. We  quote  tbe  following  from  nifany 
aa  Death  by  Wrongful  Act,  S  28 : 

"Tt  Is  manifest  that  the  act  did  not  repeal,  or 
create  an  exception  to,  tbe  rule  of  'actio  per- 
sonalis moritur  cum  petsuia'  by  providing  for 
the  lurrival  of  the  action  which  the  par^  injur- 
ed might  have  maintained,  for,  though  the  ac- 
tion can  be  maintained  only  when  the  death  la 
eanaed  under  such  drcomatances  as  would  have 
oitiUed  the  party  injured  to  maintain  an  action, 
it  is  not  maintainable  for  the  recovery  of  the 
damages  reanltlng  from  tbe  personal  Injur;  to 
him,  and  hence,  by  anrvival,  to  hia  estate,  but 
is  maintainable  on^  for  the  recovery  of  damagea 
for  the  pecuniary  loss  resulting  from  the  death 
to  the  surriving  members  of  his  family.  Aa 
Coleridge.  J.,  aud  In  one  of  the  first  eases  that 
aroee  under  the  act:  This  act  does  not  tranefer 
the  right  of  action  to  hia  representative,  but 
gives  to  his  repreeentative  a  totally  new  right 
of  action,  on  difTerent  principles.'  It  must  be 
admitted  that  expressions  occur  in  some  of  the 
opinions  to  the  effect  that  the  statute  gives  a 
substituted,  and  not  a  new,  right  of  action,  but, 
having  resard  to  the  provinona  of  tbe  act  m  re- 
spect to  tne  persons  who  are  entitled  to  the  ben- 
efit of  the  action  and  the  measure  of  damagea, 
such  a  position  is  entirely  untenable.  Said  Lord 
Blackburn,  in  Seward  v.  The  Vera  Cruz;  'A  to- 
tally new  action  is  given  against  the  person  who 
would  have  been  responsible  to  tbe  deceaaed  if 
the  deceased  bad  lived— an  action  which  *  •  • 
is  new  in  its  species,  new  in  its  quality,  new  in 
its  principle,  in  every  way  new,  and  which  can 
only  be  brought  if  there  is  any  person  answering 
the  descripti<m  of  tbe  widow,  parent,  or  child, 
who,  under  BoA  dKunutanoas,  suffers  pecuniary 
loss.'" 

The  Supreme  Court,  In  Munro  v.  Dredg- 
inff  ft  Bee;  Ca.  81  Cal.  615,  SSil.  21  Pac.  803. 
305  (18  Am.  St  Bepi  24®,  sbU.  referring  to 


what  was  said  In  the  English  case  of  Blake 
V.  Midland  Ry.  Co.,  18  Q.  B.  93 : 

"We  agree  with  what  Is  said  in  the  opinion 
above  quoted  that  the  action  given  by  the  stat- 
ute (section  377,  supra)  is  a  new  action,  »nd 
not  the  transfer  to  tbe  representative  of  the 
right  of  action  which  the  deceased  person  would 
have  had  if  he  had  survived  the  injury"— citing  a 
number  of  EJnglish  and  American  cases. 

See,  also,  Lange  v.  Scboettler,  116  Oal,  388, 
890. 47  Pac.  139 ;  Burk  v.  Areata  &  Mnd  River 
R-  R.  Co..  125  CaL  364,  366,  367,  57  Paa  1065 
73  Am.  St  Rep.  62;  Gregory  v.  S.  P.  Co., 
«X  C.)  167  Fed.  113 ;  Webster  v.  Norwegian 
Mining  Co.,  137  Oal.  399,  70  Pac.  276,  92  Am. 
St  Rep.  181;  Western  &  A.  R,  Ca  v.  Bass, 
104  Ga.  390,  30  S.  B.  874 ;  Causey  v.  Seaboard 
Air  Line  R.  Co.,  166  N.  C.  6,  81  S.  E.  917,  L. 
R.  A,  1916B,  1185,  Ann.  Cas.  1916C,  707. 

[5]  Prom  the  foregoing  considerations  it 
follows,  of  course,  that  the  time  for  bring- 
ing an  action  of  this  character  begins  to  run 
from  the  time  of  the  death  of  the  injured 
person,  and  not  aa  counsel  for  tbe  defendant 
contends,  from  the  time  that  the  injury  caus- 
ing bis  death  was  Inflicted  upon  him.  The 
deceased  died  on  tbe  Ist  day  of  May,  1012, 
and  this  action  was  commenced  on  the  23d 
day  of  April,  1913.  Tbe  action  was  therefore 
brought  within  the  statutory  time,  and  the 
demurrer  npaa  the  ground  that  it  was  barred 
by  the  section  named  was  properly  overruled. 

[8,  7]  3.  As  stated,  tbe  next  as^gnment  of 
error  involves  a  question  closely  akin  to  the 
proposition  above  discussed.  It  came  about 
thus:  l^e  witness  Mandry,  for  tbe  defend- 
ant, was  asked  by  the  latter's  counsel  about 
an  alleged  conversation  the  witness  bad  wltb 
tbe  deceased,  a  few  days  after  he  received 
the  beating  by  the  defendant,  to  which  ques- 
tion an  obJectl(»i  was  made  by  the  plaintiff 
and  sustained  by  the  court.  l%ereupon  coun- 
sel for  the  defendant  stated  that  he  desired 
to  prove  by  tbe  witness  that  in  the  conversa- 
tion referred  to  Harks  declared  tMt  the  de- 
fendant did  not  strike  him  on  the  head.  Ob- 
jection to  the  proposed  testimony  was  in- 
terposed by  the  plaintiff  on  the  usual  or  or- 
dinary grounds,  and,  furthermore,  that  It  was 
hearsay,  and  tbe  objection  sustained.  We 
think  tbe  ruling  was  correct 
'  As  above  shown,  the  right  of  action  assert- 
ed here  by  tbe  plaintiff  was  not  a  right  of 
action  of  the  deceased.  It  arose  independent- 
ly of  any  oonslderadon  of  the  deceased's  right 
I  to  maintain  and  prosecute  an  action  in  bis 
lifetime  tm  any  damages  he  tnlght  bave  suf- 
fered because  of  the  Injury  inflicted  upon  him 
by  the  defendant  nie  rlg^t  of  his  b^rs  or  rep- 
resentatives to  maintain  this  action  for  his 
death  and  to  support  the  same  by  evidence 
could  not  be  destroyed  by  any  compromise 
or  agreement  of  release  be  might  have  made 
with  the  defradant  while  his  rl^t  of  aetloD 
existed.  Or,  as  tbe  Supreme  Court  bas 
recently  said,  reforlng  to  tbe  action  created 
by  secttOD  877— we  quote  tbe  syllabus: 

"The  right  of  action  thereby  mated  is  a  new 
li^t  of  aotioD  with  a  diflsient  measure  d  dam- 
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age  from  that  which  accmed  to  the  injured  per- 
son as  the  result  of  the  defendant's  -wrongdoing, 
and  a  compromise  agreement  and  release  of  the 
wrongdoer  made  by  the  injured  person  before  hia 
death  is  not  a  defense  thereto."  Earley  t.  Pec. 
Elec.  By.  Go.  (Sup.)  167  Pac.  518. 

By  parity  of  reasoning,  the  declaration  of 
the  deceased  after  he  received  the  injurl«i 
and  before  his  death,  that  be  was  not  struck 
and  injured  by  the  defendant,  cannot  be 
used  for  the  purpose  of  defeating  the  heirs  or 
representatives  of  the  deceased  In  an  action 
which  is  theirs  and  never  his.  The  declara- 
tion was  not  admissible  under  the  rule  al- 
lowing declarations  of  a  deceased  person 
against  his  pecuniary  interest  or  that  of  his 
successor  In  interest  (Code  Civ.  Proc.  {  1853), 
for,  as  has  been  shown,  he  never  had  any  In- 
terest in  the  present  action  or  the  subject- 
matter  thereof,  nor  are  his  heirs  or  repre- 
sentatives, in  an  action  of  this  diaracter, 
his  successors  in  Interest  Nor  was  It  admis- 
sible as  part  of  the  res  gestoe.  The  whole 
theory  upon  whlob  such  declarations  are 
excluded  in  a  case  of  this  character  Is,  as 
above  suggested,  that  the  legal  rights  of  the 
heirs  or  representatives  of  a  deceased  person 
seeking  to  recover  for  his  death  resulting 
from  the  wrongful  act  of  another,  while 
growing  out  of  the  Injury  causing  the  death, 
are  Independent  of  that  fact  and  cannot  be 
defeated  or  affected  by  anything  the  deceas- 
ed can  say  or  do.  This  proposition  is  clearly 
explained  In  the  cases,  among  which  we  cite 
the  following:  Hedge  v.  Williams,  131  Cal. 
465,  63  Pac.  721.  64  Pac.  106,  82  Am.  St.  Sep. 
366 ;  Pennsylvania  Co.  v.  Long,  U4  Ind.  250, 
252;  City  of  Bradford  v.  Downs,  126  Pa. 
622.  17.  Aa  884 ;  Louisville,  etc,  By.  Co.  v. 
Berry,  2  Ind.  App.  427,  28  N.  E.  714. 

[8]  4.  The  next  assignment  Involves  an  at- 
tack upon  the  action  of  the  court  in  strik- 
ing out  a  portion  of  an  answer  to  a  certain 
Question  put  to  the  defendant  by  his  coun- 
sel. The  defendant,  after  explaining  that, 
when  Fehr  and  Robinson  were  scuffling  on 
the  floor,  he  attempted  to  stop  the  fight,  and 
said  to  the  belligerents  that  he  did  not  "want 
any  trouble  here,"  was  asked  by  his  attor- 
ney; "What  did  Marks  do  or  say  then?"  to 
which  he  repUed:   "He  said.  *Toa  Dutch 

a  of  a  b  ^h,  if  you  don't  let  them  have 

it  out  I  will  get  you,'  and  I  would  have  stop- 
ped it  then  tt  it  bad  not  been  for  Marks." 
The  court,  on  motion,  strock  out  tbe  follow- 
ing portion  of  the  anawra:  "X  would  have 
stopped  tt  there  if  it  had  not  been  for  Marks." 
The  ruUng  is  not  aioneous.  The  portion  of 
tbe  answer  stricken  out  involved  tbe  mere 
opinio  and  condoaion  of  tbe  witness,  and 
Its  vice  was  in  its  insinuation,  without  ex- 
plainbig  or  deseriMng  bis  acts  or  conduct  so 
that  U»  Jury  could  have  determined  that 
question,  that  Marks  was  taking  a  hand  in 
the  trouble  or  encouraging  IL 

[t]  5.  Again,  it  is  said  that  tbe  court  erred 
to  the  prejudice  of  the  defsodant's  rights  in 
the  trial  by  striking  out  the  following  ex- 


planation by  the  defmdant  of  his  reason  for 
keeping  in  his  saloon  the  piece  <^  hose  wltti 
wtiicb  he  struck  the  deceased:  "I  am  out 
there,  and  I  have  no  one's  protection  what- 
ever, and  I  thoi^t  I  had  a  r^ht  to  protect 
my  place  Qiere."  Alfliough  we  think  the 
ruling  was  proper,  tbe  statement  stricken  out 
might  have  been  allowed  to  stand  withoot 
Jeopardizing  the  rlgbta  of  the  plaintiff  or 
contributing  to  the  advantage  of  tbib  defend- 
ant. The  hose  was  in  bis  saloon,  and  he  ad> 
mitted  using  It  on  tbe  deceased,  and.  mani- 
festly, tbe  fact  that  be  kept  it  there  to  pro- 
tect lilmseU  or  that  lie  was  without  protec- 
tion exc^  sndi  as  be  might  MwrM^>if 
sonally  invoke  when  necessary  could  have  no 
tendency  to  excuse  his  act  in  striking  Marks. 
There  was  no  claim  in  this  case  that  be  was 
anticipating  trouble  with  Marks  and  his 
companions  on  the  day  of  the  difficulty  or  at 
any  other  time,  and  that  he  had  procured  the 
piece  of  hose  tor  tbe  special  purpose  of  meet* 
Ing  such  trouble  or  of  assaulting  Marks.  Tbe 
statement  that  be  was  without  protectton 
(presumably  police  protection)  was  clearly 
irrelevant  and  immaterial.  Tbat  ftict  would 
not,  of  course.  Justify  him  in  taking  the  law 
Into  his  own  hands  or  In  wnmgfuUy  assault- 
ing another. 

[ID,  11]  6.  As  seen,  the  defendant  testified 
that  he  did  not  use  the  hose  on  Uie  deceased 
until  tbe  latter  "bad  swung  at  him."  Ha 
was  then  asked:  "And  when  you  did  use  lt» 
did  you  use  any  more  force  than  you  felt 
necessary  there  to  cause  blm  to  cease  attack- 
ing you?"  We  think  the  form  oC  the  ques- 
tion is  objectionable,  yet,  if  he  had  beoi  ask- 
ed the  question  whether  or  not  be  believed, 
from  all  appearances,  that  he  had  used  no 
more  force  than  was  necessary  to  cause  the 
deceased  to  cease  attacking  him,  the  question 
mlt^t  bsTO  been  i»oper,  In  wMdi  case,  aft- 
er all,  It  would  have  been  for  the  Jury  to 
say  whether  the  force  used  by  the  defendant 
was  greater  than  was  necessary  to  stop  the 
deceased  ^m  further  prosecutli^;  bis  attack 
upon  the  former.  But,  In  any  event,  even  if 
the  ruling  Involved  error,  we  cannot  say  thBt 
It  was  prejudicial,  since  the  general  trend 
of  the  defendant's  testimony  was  that  be  act- 
ed In  self-defense,  and  used  no  more  force 
in  r^lUng  the  attack  of  the  deceased  than 
was  absolutely  requisite  fot  hls^own  proteo- 
tlon  and  8afe<7< 

[12,  It]  7.  Tbe  following  questions  to  the 
defendant  by  bis  attorney  were  objected  to 
as  incompetrat,  Irrelevant,  immaterial,  and 
leading,  and  the  obJectl<m  sustained:  **DUl 
you  bit  him  or  attempt  to  strike  blm  until 
he  first  swung  at  you?"  "Who  made  the 
first  hostile  demonstration  tbffn.  Harks  or 
you?"  To  the  latter  question  tba  additional 
objection  was  made  that  it  called  for  the  con- 
clusion of  the  witness.  Undoubtedly  tim  ob- 
jections tiiat  the  questions  were  leading  in 
form  and  suggestive  of  the  answer  desired 
were  well  taken,  and  the  exclusion  of  an- 
swers npMi  Out  ground,  though  A  highly 
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technical  ground,  was  legally  justlfled,.  Erea 
though  the  court  could  properly  enough  have 
allowed  the  questions  to  be  answered  and 
should  hare  done  so,  yet  it  Is  to  be  said  that 
the  record  shows  that  the  defendant  received 
the  benefit  of  the  teeUmony  which  they  would 
probably  have  elldted;  for,  in  another  part 
of  his  examination,  he  was  asked  If  he  used 
the  hose  before  Marks  "swung  at  you,"  and 
be  answered,  and  the  answer  was  allowed  to 
remain  In  the  record:  "No,  sir;  no,  sir." 
This  was  the  equivalent  of  saying  that  the 
deceased  made  a  hostile  or  threatening  dem- 
onstration toward  him  before  he  used  the 
hose;  and  It  was,  furthermore,  the  equiva- 
lent of  saying  that  he  did  not  "hit  him 
[Marks]  or  attempt  to  strike  him  until  he 
[Marks]  first  swung"  at  the  defendant  And 
there  can  be  no  doubt  that  the  Jury  so  un- 
derstood the  answer  to  that  question. 

[1<]  8.  Several  witnesses  were  introduced 
by  the  defense  to  testify  that  the  general  rep- 
utation of  the  deceased  for  peace  and  quiet 
was  bad.  While  some  of  these  witnesses, 
after  considerable  questioning  and  repeated 
explicit  explanations  by  the  court  of  what 
was  meant  by  the  term,  "general  reputation," 
as  It  te  imderstood  In  law,  were  made  to  say, 
on  direct  examination,  that  they  were  ac- 
quainted with  the  general  reputation  of  the 
deceased  for  the  traits  mentioned,  and  de- 
clared it  to  be  bad,  on  cross-ezaminatiw  it 
was  devel<^>ed  that  fh^  had  based  their 
statement  that  bis  general  r^utatlon  was 
bad  In  the  respect  mentioned  entirely  on  their 
own  observations  of  his  personal  conduct  on 
occasions  when  the  decedent  was  under  the 
Influence  of  in  toxica  ting  Uqaor  and  not  on 
what  the  community  goierally  had  said  of 
htm.  The  court,  upon  motion,  struck  from 
the  record  all  such  testimony,  and  technical- 
ly the  court  thus  made  no  mistake.  It  Is 
well  understood,  of  course,  that  the  purpose 
of  testimony  of  the  general  r^utatlon  of  a 
person  in  the  community  In  whldi  he  re- 
sides and  Is  known  for  certain  traits  is  to 
prove  that  his  character  Is  good  or  bad,  as 
the  case  may  be.  Proof  of  character  in  that 
manner  Involves  an  exception  to  the  ri^e 
against  hearsay  ei^dence.  It  Is  not  an  un- 
common  circumstance  that  such  testimony 
may  Itself  have  the  effect  of  turidng  the 
scale  on  a  vitally  Important  question  of  fact 
involved  In  the  Issue  to  be  decided.  Hence 
the  rule  as  to  the  mode  of  presenting  such 
testimony  or  of  i^roviug  character  should, 
with  substantial  strictness,  be  observed,  and 
to  this  end  testimony  of  speclflc  Instances  of 
miscondact,  where  bad  character  la  sought 
to  be  shown,  should  no  more  be  allowed  than 
testtmoay  of  particular  Instances  of  com- 
mendable conduct,  where  good  character  Is 
attempted  to  be  established.  In  other  words, 
testimony  addressed  to  the  question  of  the 
general  reputation  of  a  penon  as  to  certain 
tnitM  of  <^racter  should,  aa  the  law  re- 
quires, be  based  upon  and  the  result  of  the 
knowledge  of  the  witness  oi  such  general 


reputation,  and  not  upon  spedfle  acts  tending 
to  show  a  good  or  bad  charactw  whldt  have 
come  under  the  psnonal  observation  of  the 

witness. 

[1B-17]  9.  Relative  to  the  complaint  that 
the  court  erred  in  some  of  the  Instructions 
embodied  in  its  charge  te  the  jury,  connsel 
for  the  defendant,  In  his  brief,  says: 

"Under  this  heading  [Errors  Claimed  Id  Cod- 
□ection  with  the  Giving  of  In^ruction^],  we  will 
group  certain  assignments  of  error  wnich  we 
deem  It  our  duty  to  present  and  concerning 
whiidi  we  make  no  waiver,  as  we  believe  tbey 
should  be  passed  upon  by  the  court,  but  io  the 
discussion  of  which  we  can't  indulge  the  same 
earnestness  of  conviction  attempted  to  be  as- 
serted in  tbns  &u>  presenting  this  case." 

Thus  it  plainly  appears  that  counsel  him- 
self Is  not  seriously  of  the  opinion  that  the 
Instructions  to  which  he  refers  contain  er- 
roneous statements  of  legal  principles,  or 
that  the  principles  so  stated  are  not  perti- 
nent to  the  issues  as  made  by  the  pleadings 
and  developed  by  the  evidence.  There  are, 
however,  three  Instructions  in  the  group 
mentioned  In  the  above-quoted  statement. 
One  of  these  Is  to  the  effect  "that  there  is  no 
legal  presumption  that  a  bodUy  Injury,  If 
any.  Is  justifiable;  and  the  justification 
therefor,  if  any,  must  be  proven  by  him  who 
asserts  it."  We  think  the  instruction,  as  ap- 
plied to  this  case,  states  a  legally  sound  prin- 
ciple. It  simply  means  that.  In  a  case  of  this 
character,  where  Jastlflcatlon  for  the  Injury 
Inflicted  Is  set  up  as  a  defense,  the  burden  Is 
upon  the  defendant  to  prove  the  defense. 
This  is  as  we  understand  the  law  and  have 
elsewhere  In  this  opinion  so  declared.  The 
learned  counsel  says  that  he  has  no  fault  to 
flnd  with  the  second  instruction  Included 
within  the  group,  and  certainly  we  have  ' 
none.  It  is  therefore  unnecessary  to  make 
further  reference  to  It  The  third  and  last 
Instruction  embraced  within  the  group,  It  la 
insisted,  is  not  only  erroneous,  but  was 
prejudicial  In  Its  effect  upon  the  deEendant's 
substantial  rights.  It  reads: 

"If  yon  believe  from  the  evidence  that  on  the 
13th  day  of  March,  1912,  the  defendant,  M.  Rcis- 
singer,  without  cause  or  provocation,  wrongfully 
and  negligently  struck  Harry  Marks  on  the  head 
with  a  piece  of  hoee,  and  if  you  further  believe 
from  the  evidence  that  aa  the  result  thereof  said 
Harry  Marks  suffered  from  cerebral  meningitis, 
and  if  vott  further  ieUew  from  the  emience  that 
after  taid  lath  dmf  of  Manjh,  191B,  and  prior  to 
his  deaGi  said  Sarfy  Markt  ooairacied  pneu- 
monia, and  thai  gaid  cerebral  meningitie  prow- 
imatelp  conourred  with  $aid  pneumonta  in  oaua- 
ing  hta  death,  and  that  taid  death  would  not 
have  oootirred  at  taid  time  from  pneumonia 
aiono,  then  I  oharae  you  that  under  such  oiroum* 
ttances  if  such  skaU  have  been  shown  by  the 
evidence  the  plaintiff  in  thia  cote  ia  entitled  to 
recover,  and  your  verdict  mutt  be  in  her  favor 
and  affoinei  the  defendant." 

It  is  the  portkm  of  the  instruction  in  Ital- 
ics to  which  tlie  def^dant  objects.  We  per- 
ceive nothing  wrong  in  the  Instruction.  If 
the  deceased  would  not  have  died  when  he 
did  but  for  the  cerebral  meningitis  caused 
by  file  Injuries  Inflicted  by  the  defendant, 
then  certainly  the  plain  tiff  would  be  entitled 
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to  recover,  notwlthstaiidliig  that  pneainoiila 
might  bare  concurred  with  such  menlngitlii 
in  proximately  causing  death.  We  do  not 
understand  the  law  to  be  that,  to  bold  a 
party  for  his  tortious  act  whereby  be  pro- 
duces damage  to  or  the  death  of  another, 
such  act  must  be  the  tole  proximate  cause 
of  the  injury  or  the  death  resulting  there- 
from. If  such  a  rule  were  sound,  then, 
where  the  distinct  acta  of  two  different  par- 
ties had  concurred  proximately  to  cause  in- 
jury to  or  the  death  of  another,  neither 
would  be  liable.  In  this  case,  as  we  have 
seen,  the  deceased  was  taken  down  with 
pneumoola.  a  dangerous  malady,  after  he 
had  been  injured  by  the  defendant  Now,  If 
the  evidence  was  such '  as  to  warrant  the 
conclusion  that  the  deceased  would  not  have 
died  when  be  did  If  it  had  not  been  for  the 
development  of  cerebral  meningitis  from  the 
injury  to  his  head  and  brain  inflicted  by  the 
defendant,  tben  it  follows  that  such  menin- 
gitis was  at  least  a  concurring  proximate 
cause  of  bis  death,  and  for  this  the  defend- 
ant Is  liable.  The  Instruction  complained  of 
clearly  enough  states  the  principle  as  we 
understand  and  have  explained  It  But  In 
any  view,  the  Instmctloii  could  not  have 
prejudiced  the  defendant,  aiiice  it  assumes 
that  pneumonia  was  a  concurring  proximate 
cause,  of  death,  whereas  there  Is  anq>le  evi- 
dence ftom  which  the  jury  could  have  found, 
with  seeming  justness,  that  the  deceased  had 
practically  recovered  from  pneumonia,  and 
that  his  death  was  directly  and  solely  due 
to  cerebral  meningitis  caused  by  the  Injuries 
wrongfully  inflicted  njKm  blm  by  the  defend- 
ant 

We  conclude  that  we  would  not  be  juatlfled 
from  anything  presented  In  the  record  be- 
fore us  In  dlstorMng  the  result  reached  In 
the  court  below,  and,  accordingly,  the  judg- 
ment and  the  otder  appealed  from  are  af- 
firmed. 

We  concur:  GHIPMAN,  P.  J.j  BUE- 
NETT,  J. 


SILBERSTEIN  v.  KITRIOK  et  sL 

(Civ.  1735.) 

(District  Court  of  Ajmeal,  Third  District  Cali- 
fornia.  Oct.  23.  1917.   Rehearing  Denied 
by  Supreme  Court  Dec.  20,  1017.) 

PRIITCirAL  AND  SUEETT  «=»117  —  CONTRAO- 

Toa's  Bond— Release  of  Subett, 
Under  Civ.  Code,  I  2836,  providing  a  surety 
cannot  be  held  beyond  the  express  terms  of  his 
contract;  section  2844,  declaring  him  to  have 
all  the  rights  of  a  guarantor ;  section  2840,  pro- 
viding that  he  1«  exonerated  In  like  manner  with 
a  guarantor  to  the  extent  that  be  is  prejudiced 
by  any  act  of  the  creditor  which  would  natural- 
ly prove  injurious  to  the  remedies  of  the  surety 
or  inconsifltent  with  bis  rights,  or  which  lessens 
his  security;  and  section  2819,  uroriding  that 
a  guarantor  Is  exonerated,  except  so  far  as  he 
moy  be  indemnified  by  the  principal,  If  by  any 
act  of  the  creditor,  without  the  consent  of  the 
guarantor,  the  original  obligaticm  of  tbe  princi- 


pal la  altered  In  any  respect,  or  the  remedies 
or  rights  of  the  oreditor  against  the  principal 
in  respect  thereto  in  any  way  impaired  or  sus- 
pended— a  building  contractor's  surety  is  dis- 
charged by  the  owner  not  complying  with  his 
duty  under  Code  Civ.  Proc  $  1184  (which  stat- 
ute must  be  read  into  the  oontracO.  when  "stop 
notices"  are  given,  to  protect  the  surety,  by 
withholding  payment  of  unpaid  installmeota ; 
failing  in  which  he  was  guilty  of  an  act  "whicn 
would  naturally  prove  injurious  to  the  remedies 
of  the  surety  or  inconsistent  with  his  rights," 
and  this  lAougb  the  persons  filing  the  "stop  no- 
tices" recovered  judgment  against  the  owner. 

Appeal  from  Superior  Ooort,  Butte  Gonn^; 
H.  D.  Gregory,  Judge. 

Action  by  H.  Silberstetn  against  R.  S. 
Kltrlck  and  another.  From  adverse  judg- 
ment and  order,  plaintiff  appeals.  Afflrtned. 

Charles  J.  Heggerty,  of  San  Francisco,  and 
W.  H.  Carlln,  of  MarysvlUe,  for  appellant 
A.  F.  Jones  and  George  7.  Jones,  both  of 
OrovUle,  for  respcmdraits. 


CHIPMAN,  P.  J.  The  action  is  to  recover 
from  defendants  the  sum  of  flO,000  on  a 
bond  given  by  them  for  that  amount  as  sure- 
ties of  the  Bumlgbt-Kennedy  Company,  a 
corporation,  which  had  entered  Into  a  con- 
tract with  plaintiff  to  erect  a  building  in  the 
city  of  Chlco.  The  cause  was  tried  by  the 
court  without  a  jury,  and  defendants  had 
flmi<Ttyt  and  judgment  in  their  favor.  Plain- 
tiff appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  triaL 
The  contract  price  for  the  building  was 
f41,(!00,  to  be  paid  by  progressive  payments, 
as  follows: 

"First.  The  sum  of  two  thousand  (|2,000)  dol- 
lars wh«i  ail  excavation  Is  ooomleted  and  tbs 
walls  are  tm  ready  to  receive  first  or  street 
floor  joists. 

"Second.  The  sum  of  twenty-nine  thousand 
one  hundred  (^£9,100)  dollars  from  Has  to  time 
as  the  WOTk  progresssi,  bum  the  date  of  the  first 
payment  until  the  completion  of  the  building: 
said  sum  of  ^29,100  to  be  paid  in  the  sums  of 
$2,000  each,  when  labor  and  material  have 
been  performed  and  placed  in  the  boUding,  ei- 
ceedlng  said  several  sums  by  25  per  cent  Eadt 
payment  shall  be  a  stop  or  rest  and  the  next 
payment  of  $2,000  to  be  made  when  an  addi- 
tional amount  of  labor  and  material  has  been 
performed  and  furnished  26  per  cent  in  excess 
of  the  payment  to  be  made.  After  thirteen  pay- 
ments of  $2,000  have  been  made  and  upon  toe 
final  cot^letion  and  delivery  of  the  building  the 
sum  of  01,000  shall  be  made,  and  tbe  balance 
and  last  pument  of  the  contract  price,  to  wit 
the  sum  of  $10,400^  shaU  be  made  Udzty-ilx  &&} 
days  after  the  completion  and  delivery  of  the 
building." 

By  appropriate  averments  in  their  answer, 
defendants  sought  to  have  corrected  an  ob- 
vious ambiguity  or  mistake  In  the  latter  part 
of  clause  "Secmid,"  which  provided  for  a 
completion  payment  of  $31,000,  so  as  to  read 
$3,100,  and  the  court,  on  sufficient  eviJeuce, 
found  that  It  was  the  Intention  of  the  parties 
that  this  payment  should  be  $3,100.  Thus 
construed,  payments  should  have  been  made 
as  follows: 
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Fint  payment  i.  $  2,000 

13  $2,000  paymenti   26.000 

Completion  payment   3,100 

86  dayi  after  completion  payment   10,400 

$41,000 

Tbe  lint  pajnu^t  ot  $2,000  waa  nude  on 
May  22,  1909.  and  at  yarlons  times  eacli 
ooanth  fbereafter  13  payAenta  of  $2,000  each 
were  made,  the  last,  or  IMrteentb,  of  date 
Januai7  8, 1910.  On  January  22, 1910,  ttaere 
waa  a  farther  payment  made  of  $2,000  which 
defendanta  claim  muB  a  prematnre  payment 
and  unauthorised.  On  Btorch  16,  Ifao,  the 
otmipany  quit  work  and  ceased  fumlsblng 
materials,  lea  vine  the  building  unflnlahed, 
and  plalntlfr  to^  possesslan  and  com^ted 
the  work  on  April  14,  1910,  at  a  coat  to  him 
of  $88tk81  for  labor  and  material*  and  on 
April  15,  1910,  he  filed  notice  of  completion 
In  tbe  county  recorder*!  office. 

As  the  work  progreased,  tbe  arcUtect 
named  in  tbe  contract  Issued  and  delivered  to 
the  company  certificates  upon  account  of 
materials  used  and  labor  performed,  and 
plaintiff  paid  to  the  company  <m  said  certi- 
ficates up  to  and  Indndliv  the  imyment  of 
January  22.  1910.  the  total  sum  of  $30,000. 
The  contract  provided,  among  other  things, 
as  pointed  out  by  appellant,  that  In  each  case 
of  payment  under  the  contract,  a  certificate 
was  to  be  "obtained  and  signed  by  the  said 
A.  J.  Bryan,  architect";  that  "should  any 
dispute  arise  respecting  the  meaning  of  the 
drawings  or  specifications,  the  same  shall  be 
decided  by  A.  J.  Bryan,  architect,  and  bis 
decision  shall  be  final,  but  should  any  dispute 
arise  respecting  tbe  value  of  the  extra  work 
or  works  omitted"  the  dispute  wag  to  be  ar- 
bitrated; that  "all  payments  shall  be  made 
upon  the  certificates  of  the  architect,  and 
this  contract  la  completed  and  tbe  work  is 
finished  In  accordance  with  the  original  plans 
and  ■  such  modifications  or  alterations  as 
may  be  made  therein.  The  cnmeat  is  to  make 
payments  promptly  and  upon  the  certificate 
of  the  architect"  No  other  powers  at  the 
architect  appear  at  all  pertinent  to  any  Is- 
sue here,  bo  far  as  we  can  discover.  The 
bond  made  reference  to  the  contract,  and 
among  the  prorlalons  of  the  Ixmd  relating  to 
the  obllgatloo  of  the  anietlea  were  the  foUow- 
Ing: 

**Now,  therefore,  if  tiw  said  BnmightKennedy 
Oompany  shall  pay  for  all  materials  and  sup- 
plies famished  for  the  performance  ctf  the  work 
BO  contracted  to  be  done  and  pay  for  all  labor 
done  and  to  be  done  of  every  kind  and  to  com- 
plete and  finish  said  balldine  within  the  time 
named  and  accordios  to  the  plans  and  specifica- 
tions, then  this  obligation  shall  be  void,  other- 
wise the  sureties  herein  will  pay  the  same  to  the 
amount  specified  in  said  bona.  It  is  further 
stipulated  in  a  portion  of  this  bond  that  tbe 
said  Bural^t-Kcauiedy  Company  shall  complete 
and  turn  over  to  tbe  said  H.  Sllberstein  said 
building  tree  and  clear  of  all  claims,  liens  or 
demands  of  any  person,  contractor,  subcontrac- 
tor, materialmen,  laborers,  etc.,  and  in  the  event 
of  the  failure  to  do  so,  then  the  sureties  on  this 
bond  are  held  as  ber^  specified.'* 


The  court  f<mnd  that  the  pasrment  of  $2,000 
made  January  22,  1910,  waa  a  premature 
payment,  "and  should  not,  under  the  twois 
of  the  contract  entered  into  between  H.  Sll- 
bersteln^  and  Bumlght-Kennedy  Company, 
have  been  made  until  tiie  final  completion 
and  delivery  of  the  building  to  plaintiff  and 
the  acceptance  of  said  building  by  him;  that 
said  payment  was  made  without  the  knowi< 
edge  or  consent  of  the  defendants.  R.  S. 
KltxldE  and  Harry  Jacoby,  or  either  of  them." 
Tbe  court  also  found  that  certain  corpora- 
tions and  partnerships  served  notice  under 
section  llSl  of  the  Code  of  Civil  Procedure, 
"which  notices  were  In  proper  form,  to  with- 
hold the  amounts  named  in  said  notices  from 
the  payments  due  under  said  contract,  or  to 
thereafter  become  due  to  said  Bumlght-Kra- 
nedy  Company."  These  dalma  aggregated 
$7,573.70,  -as  follows: 
Diamond  Match  Company,  nottoa  ssrvvd 

September  16,  IMS   ^,6i;  10 

Wjraaat  a  Collins,  notice  wrved  December 

26.  1909    1,751  IS 

Ctaico  Coa.  Co.,  notice  lerred  Juiuary  4, 

1910    »B  40 

The  court  found  that  without  the  knowl- 
edge or  consent  of  defendants,  plaintiff  paid 
to  the  company  "large  sums  of  money  which, 
under  the  laws  of  the  state  of  CaUfomia. 
It  waa  fats  duty  to  withhold,"  namely,  after 
September  IB,  1909,  on  whldi  date  the  Dia- 
mond Match  Oompany  served  Its  notice, 
plaintiff  paid  to  tba  contracting  company 
$14,000,  as  appears  above.  After  the  date 
of  the  Wygont  &  Collins  nottce,  the  sum  of 
$4,000  waa  paid  by  plaintiff  to  tbB  company, 
and  a  like  amount  was  paid  after  tha  notice 
of  the  Chlco  ConstructUm  Oompany  waa 
served.  The  court  found: 

"That  the  plaintiff  failed  to  withhold  any 
snms  of  money  coming  due  after  the  services  of 
any  of  said  notices,  except  tbe  sum  of  $1,100, 
the  balance  of  the  c<»npletion  payment,  and  the 
sum  of  $10,400,  the  8&hUv  payment,  neither  of 
which  sums  were  due  under  the  terms  of  said 
contract  until  the  final  completion  of  said  build- 
ins." 

As  concluslcms  of  law.  the  court  found  that 
"defendants  and  each  of  them  are  discharged 
from  all  responsibility  and  liability  as  sure- 
ties," and  that  they  are  entitled  to  a  dismiss- 
al of  the  action,  and  to  reoover  their  eosta 
herdn. 

Defendanta  Interposed  two  defenses  to  the 
action:  First,  that  the  completion  payment 
of  $2,000,  January  22,  1910,  was  pr^uature, 
the  building  not  then  having  been  completed, 
and,  as  such  payment  released  defmdants 
from  llaldllty  on  their  bond.  Second,  that 
the  failure  at  plaintiff  to  withhold  sufficient 
money  to  pay  the  claims  above  set  forth, 
after  receiving  notices  to  withhold  under  sec- 
tion 1184  of  the  Code  of  C^vU  Procedure, 
worked  defendants'  release  from  liability. 
The  contoitlon  of  appellant  as  to  the  pay- 
ment of  January  22, 1910,  Is  that  It  was  not  a 
premature  payment  imder  the  construction 
given  the  contract  by  the  architect,  which 
vaa  that  tba  contract  called  tut  H  pay- 
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ments  of  $2,000  eadi  aa  the  TOrk  progressed 
besides  the  first  payment,  making  15  pay- 
ments before  coming  to  the  completion  pay- 
ment of  $3,100  (or  as  erroneoualy  stated  In 
the  contract,  $81,000).  In  oth»  words,  that 
he  was  authorized  to  give  certificates  for 
$29,100,  pins  the  first  payment  of  $2,000,  mak- 
ing $31,100,  and  that  in  civlng  certificates  for 
$30,000  be  was  acting  In  accordance  with  his 
construction  of  the  contract. 

Witness  Bumlght  one  of  the  company's  of- 
ficers, testified  that  the  last  payment  to  he 
made  upon  completion  of  the  building  was 
to  be  $3,100,  to  which  the  14  $2,000  payments 
and  the  $10,400  reserved  for  36  days  being 
added  would  make  the  contract  price  of  $41,- 
000.  Appellant  contmds  tliat  the  contract 
was  susceptible  of  two  different  constructions 
by  reason  of  its  ambiguity,  and  tliat  whether 
or  not  the  architect  properly  construed  the 
contract,  be  was  made  sole  arbiter,  and  hav- 
ing given  his  certificate,  it  Is  conclaidve,  and 
respondent  cannot  now  attack  it  We  do  not 
think  that  the  power  given  the  architect  was 
broad  enought  to  authorize  him  to  miscon- 
strue the  contract  and  conclude  the  sureties 
by  such  misconstruction.  The  ambiguity,  if 
any,  was  caused,  no  doubt,  by  the  mistake  In 
making  the  final  completion  payment  $31,000 
instead  of  $3,100,  but  it  seems  clear  enough 
that  but  13  payments  of  $2,000,  In  addition  to 
the  first  payment  of  $2,000,  were  to  be  made 
which  was  the  extent  of  the  progresslTe  pay- 
ments authorized  by  the  contract,  and  that 
the  court  was  Justified  In  holding  the  pay- 
ment of  January  22, 1910,  to  have  been  prema* 
turely  made.  We  do  not  think  that  the  pay- 
ments made  upon  the  architects  certificate 
were  so  far  nmclnslve  as  to  have  justified 
plalnHir  In  entirely  disregarding  the  with- 
hold notices.  On  the  contrary,  we  think  he 
made  such  payments  at  his  peril.  Bowever 
this  may  be,  there  la  no  dispute  but  that  pay- 
ments were  made  to  the  contractw,  as  shown 
above,  after  notices  had  been  served  on  the 
owner  to  wltlihold  payment  under  section  1184 
of  the  Code  of  <^vU  Procedure  and  In  plain 
violation  of  Its  provisions.  It  Is  trae  that  the 
iXea.  claimants  brought  action  and  recovered 
Judgm^t  against  the  plaintiff  herein  (Dia- 
mond Match  Co.  V.  Sllberstein.  165  C^.  2S2, 
131  Pac.  874),  and  as  we  are  told,  this  Judg- 
nent  has  been  satisfied.  As  claimed  by  ap- 
,  pellant,  his  duty  to  the  creditors  was  thus 
folly  discharged,  but  does  it  follow,  as  seems 
be  further  claimed,  that  the  sureties  were 
aot  relieved? 

A  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract  (Civ.  Code,  i  2836) ;  he 
has  all  the  rights  of  a  gnarantra  (Id.  S  2814), 
and  is  exonerated  In  like  manner  with  a  guar- 
antor to  the  extent  to  which  he  Is  prejudiced 
by  any  act  of  the  creditor  which  would  nat- 
urally prove  Injoilons  to  the  remedies  of  the 
surety  or  Inconsistent  with  bis  rights,  or 
which  lessens  his  security  (Id.  {  2840).  A 
guarantor  is  exonerated,  except  so  far  as  he 
may  ba  indemnified  by  the  prlnctpal»  If 


any  act  of  the  creditor,  wlthoTtl;  ttie  ccmsent 
of  the  guarantor,  the  original  obligation  of 
the  principal  is  altered  in  any  respect,  or  the 
remedies  or  rights  of  the  creditor  against  the 
principal  in  respect  thereto,  In  any  way  im- 
paired or  suspended.   Id.  |  2819. 

(bounty  of  Glenn  t.  Jones,  146  CaX.  518,  80 
Pac.  695,  was  an  ^!tlon  against  the  contrac- 
tor, Jones,  and  hlvsuretles.  Jones  had  con- 
tracted to  furnish  the  necessary  materials 
and  erect  a  hlg^  ecbool  building  for  the  sum 
of  $5,580.  to  be  paid  as  follows:  $1,860  when 
Jones  shall  have  delivered  all  the  material 
for  said  building  on  the  building  site ;  $1,860 
when  the  roof  Is  on:  and  the  balance,  $1,860, 
on  full  completion  and  acceptance  of  the  build- 
ing. He  delivered  a  portion  of  the  building 
materials,  and  upon  appllcatlbn  and  without 
the  sureties'  consent  was  paid  by  tiie  board 
of  supervisors  the  first  payment  of  $1,860. 
He  pocketed  the  money,  abandoned  the  con- 
tract, and  left  the  materials  \inpald  for.  The 
question  presented  was:  Did  the  premature 
payment  made  by  plaintiff  release  the  sure- 
ties? Of  the  duty  of  the  creditor,  the  court 
said: 

*'TIie  contract  of  suretyriiip  impbrto  entire 
good  foith  and  cim&Aenee  between  the  parties 
as  to  the  whole  transaction.  The  creditor  is 
bound  to  observe  good  faith  with  the  surety. 
He  must  withhold  nothing,  conceal  nothing,  re- 
lease nothing,  which  will  possibly  benefit  the 
surety.  He  must  not  do  any  act  injurious  to  the 
surety  or  inconsistent  with  bis  rights.  He  must 
not  omit  to  do  any  act  required  by  the  surety 
which  dnty  enjoins  him  to  do.  If  such  omiarion 
injures  the  surety.  The  liability  of  a  surety  Is 
not  to  be  extended  •  *  *  beyond  the  terms 
of  his  contract.  To  the  extent  and  in  the  man- 
ner, and  under  the  circumstances  pointed  out  in 
his  obligation,  he  is  bound,  and  no  further.  He 
has  a  right  to  stand  on  its  very  terms." 

Speaking  of  the  contract  the  court  said: 

'*In  this  esse  the  sureties  agreed  and  guu- 
anteed  that  Jones  would  place  all  the  materials 

on  the  building  site,  on  condition  that  he  was  to 
receive  no  money  until  he  had  done  bo;  they 
did  not  agree  that  if  paid  in  advance  he  woaul 
place  such  materials  on  the  site.  By  the  pay-, 
ment,  the  hope  of  reward  for  further  perform- 
ance was  lost,  the  temptation  to  act  dishonest^ 
ly  was  increased." 

The  sureties  were  held  to  have  bera  ex- 
onerated. 

Eelsslg  T.  Allspaugh,  91  Cal.  231.  27  Pae. 
665,  13  L.  ,B.  A.  418,  was  also  an  action 
against  the  extractor  and  a  surety  on  his 
bond.  At  the  completion  of  the  building  there 
were  certain  liens  upon  It  notwithstanding 
which  the  owna  paid  the  ctunpletion  payment 
and  the  contractor  failed  to  discharge  the 
liens.  The  owner  was  compelled  to  pay  these 
lien  dalms,  and  he  broufl^t  the  action  to  re- 
cover tram  the  principal  and  surety.  In  head- 
ing that  the  surety  was  discharged,  the  court 
said: 

"The  judgment  cannot  be  sustained  upon  the 
facts.  The  appellant,  Ijundeen,  was  a  surety, 
and  as  money  suffident  to  satisfy  all  of  the 
liens  mentioned  In  the  ennplaint  was,  or  ought 
to  have  been,  in  the  hands  of  the  plaintiff  at  the 
time  of  bis  settlement  with  the  contractors,  he 
should  have  so  applied  it,  instead  of  paying  it 
to  the  contractors.  This  balance  was  to  be  r»- 
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taiiwd  In  Us  hands  ««  an  addhttmal  wcnrity 
against  Uena  upon  the  baUdlns,  and,  in  equity, 
he  held  the  same  also  for  the  beneBt  of  the  Bure- 
ties.  It  was  a  special  fond  to  which  they  had 
a  richt  to  look  for  their  indemnity,  and  in  view 
of  which  it  must  be  eaitposed  that  they  assumed 
the  obligation  of  sureties,  as  the  original  con- 
tract  la  referred  to  in  the  bond  as  the  induce- 
ment or  consideration  for  its  execution,  and  the 
plaintiff  was  not  anthOTiied  to  sorrendtf  it 
withont  tlidr  knowUdge  w  consent ;  and  having 
dona  10,  the  appellant  waa  discharged.  Bragg 
V.  Sh^  49  Cal.  181;  Taylor  t.  Jeter,  28  Mo. 

In  veaUnc  of  tbe  fimnie  of  fhe  j^lalDflft 
to  ntaln  this  balance  or  appl^  It  to  the  sat^ 
laoeactlon  of  tbe  oUlgatlcai  for  vbiA  tbe  ap- 
pellant  was  smety,  the  court  saM: 

"The  neglect  to  resort  to  a  fund  already  In 
his  hands  for  his  own  protecticm  in  the  very 
matter  for  which  the  defendant  was  a  surety, 
and  which  fund  was  therefore  charged  vitii  a 
trust  in  favor  of  appellant,  and  Ita  surrender 
without  his  eonaan^  eonstttutes  a  defnue  to 
this  acttoD." 

It  iB  troe  that  In  this  case  waa  InrolTed  the 
final  payment  of  26  per  cent  of  tiie  contract 
price  which,  by  die  terms  of  the  contract,  vas 
to  be  reeerred.  The  contract  In  the  present 
case  also  reserved  a  25  per  cent  final  pay- 
ment, and  It  Is  rilent  as  to  the  dnty  of  plsln> 
tiff  where  so-called  "stc^  nottoes^  are  filed 
under  section  1184  of  fhe  Code  of  CMl  Pro- 
cedure. But  tbe  statute  defines  the  duty  of 
the  owner  where  such  notices  are  given  and 
the  owner  la  chained  with  taiowledge  ct  the 
statute.  It  was  clearly  his  dnty  to  protect  the 
■nretlea  by  withboldliig  payment  of  unpaid  In- 
stallments, falling  in  which<  he  was  guilty  of 
an  act  **i^<^  would  naturally  prove  injuri- 
ous to  the  remedies  of  the  surety  or  taoaor 
slstent  ^th  his  rtghts.**  Tor  tbe  sureties' 
protection,  the  statute  mnst  be  read  Into  the 
contract  and  be  deemed  to  tq;ierate  as  fully  as 
the  written  provision  in  the  contract  respect- 
ing tbe  final  payment  In  the  Diamond  Match 
Company  Case,  snpra,  the  court  said  of  sec- 
tl«illfi4: 

"It  is  tbe  dear  duty  of  the  owner  under  serv- 
ice of  snch  a  notice  to  withhold  from  the  moneys 
due,  or  from  the  first  moneys  that  may  become 
due,  a  sum  sufficient  to  protect  him  against  the 
demand  of  the  notice,  u  he  does  not  do  this  he 
becomes  justly  liable  under  later  notices  to  with- 
hxM  which  may  be  served  upon  him." 

As  to  the  nature  and  effect  of  such  a  notice, 
a  full  diacusalon  will  be  found  in  the  cases 
dted  In  the  Diamond  Hatch  Company  Case. 
See,  alao,  Sweeney,  Executrix,  t.  Board  of 
Knstees,  165  Pac.  42. 

Respondents  point  oat  what  appears  from 
the  record,  that  had  appellant  compiled  with 
the  law  as  laid  down  In  the  IMamond  Hatch 
Company  Case  and  with  the  strict  terms  ot 
Ua  cmktract.  he  wonld  have  had  at  the  ccnn- 
pletlon  of  tbe  contract  to  pay  llenholders 
and  materialmen  who  had  given  wlthh(ad  no- 
tices the  sum  of  121,078.70.  ^nie  total  judg- 
moit  given  against  him  in  said  case  waa  |19,- 
025.81,  leaving  In  his  hands  a  balance  of  |%- 
047.89,  out  of  which  there  remained  only  to 


be  paid  9885.81.  the  cost  of  completing  tbe 
building.  He  now  seeks  to  recoup  the  loss 
occasioned  by  his  failure  to  observe  his  duty 
towards  respondents  as  sureties.  We  think 
they  were  by  Ms  acts  entirely  exonerated 
from  all  liability  under  th^r  bond. 
The  Judgment  and  the  order  are  affirmed. 

Weamcor:  BTTBNBTT,  J,;  HABT,  J. 


NAVH  V.  NAVE.    (Civ.  1717.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct  17,  1»17.) 

1.  DivoBCE  <t=»252— Division  or  PaoPEBrrr. 

Where  the  commnnity  property  at  a  hnsbsn^ 
and  wife  consisted  of  a  nomestead  valued  at 
about  ^1,600,  but  mortgaged  for  $500,  tbe  house, 
tools,  furniture,  and  one  cow,  and  barely  40 
acres  were  cleared  for  cultivation,  and  tbe  wif^ 
who  did  not  enjoy  vigorous  health,  was  awards 
the  eostody  of  one  minw  child  1^  a  decree  for 
divorce  on  the  ground  of  extreme  cruelty,  she 
should  have  been  awarded  the  entire  property, 
instead  of  merely  one-half,  under  Civ.  Code,  I 
146,  providing  toat  if  the  decree  be  rendered 
on  certain  grounds,  indnding  extreme  cruelty, 
the  conununity  proft^y  shall  be  assigned  to 
the  parties  in  such  proportion  as  the  court  from 
the  facts  and  the  conditions  of  the  parties  may 
deem  Just,  but  that,  if  the  decree  be  rendered  on 
any  other  ground,  the  community  property  ah  all 
be  equally  divided ;  this  seeuung  to  infer  that 
where  the  divorce  is  granted  for  extreme  cruelty 
more  than  one-half  must  be  decreed  to  the  in- 
nocent spouse. 

2.  DivomcE  4=5288(1>— OOSTODT  or  OHiLDaan 

— DlSOBKTIOM. 
Under  Civ.  Code,  |  138,  providing  that  in 
action B  for  divorce  the  court  may  make  such  or- 
der for  tiie  custody  of  minor  children  as  may 
seon  necessary  or  proper,  where,  thongh  the 
wife  was  granted  a  oivorce  for  extreme  cruelty, 
the  evidence  was  conflicting  apd  there  was  much 
to  show  that  the  husband  waa  luA  as  bad  a  man 
as  the  complaint  indicatedt  it  was  not  an  abuse 
of  discretion  to  award  tbe  husband  the  custody 
of  a  boy  three  years  old ;  the  wife  being  given 
the  custody  of  a  girl  (me  year  (Ad,  and  the  decree 
reserving  control  over  tm  children. 
8.  DivoBCB  9s»806— AWAsn  roa  Bdpfobi  or 

Chiij>bin. 

Where  the  homestead  set  apart  to  the  wife 
on  a  divorce  for  extreme  cruelty  consisted  of 
160  acres  of  whi(A  barely  40  were  cleared  for 
(mitivation  and  the  property  was  heavily  mort- 
gaged, and  the  wife,  who  was  given  tbe  custody 
of  a  child  one  year  old,  had  no  separate  prop- 
erty of  any  substantial  value,  uie  husband 
should  be  required  to  pay  a  reasonaUe  amonnt 
monthly,  at  least  to  aid  in  sopporting,  caring 
for,  and  educating  saeli  child. 

Aroeal  from  Superior  Court,  Modoc  Oou^ 
ty;  Clarence  A.  Baiter,  Judge. 

Suit  by  Zelma  H.  Nave  against  William  C. 
Nave.  Fitun  a  judgment  for  plaintiff  for  In- 
snfficlttit  relief,  she  appeals.  Reversed  in 
part,  with  directions,  and  affirmed  In  part 

J.  T.  Sharp,  of  Alturaa,  for  appellant 
Jamison  ft  wyu^  of  Alturas,  for  xespond^it 

BUKNBn:T,  J.  Plabitlfl  was  granted  a  di- 
vorce wtthout  alimony  from  defendant  on 
the  ground  of  extreme  cruelty.    The  Judg- 
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ment  divides  tb%  otfmmniilty  property,  con- 
slatiiig  of  'a  htHneatead  valued  at  about  %1JSW>, 
bat  mortgaged  fi>r  $600,  tbe  bouse  and  tools, 
furniture,  and  one  cow,  equally  between  ttie 
parties,  and  awarded  the  custody  of  Samuel 
OliTCT  Nave,  aged  three,  to  defendant,  and 
Rose  Hay  Nave,  aged  one,  to  plalDtiff.  The 
plaintiff  appeals  from  that  part  of  tbe  Judg- 
ment refusing  alimony  and  awarding  half 
of  the  community  pr<^rty  and  the  custody 
of  the  boy  to  defendant 

[1]  The  law  r^rdlng  the  dispoiiitloD  of 
communlt7  property  on  divorce  Is  that : 

"If  the  decree  be  rendered  on  the  grounds  of 
adultery,  or  extreme  cruelty,  the  community 
property  shall  be  assigned  to  the  respective  par- 
ties in  such  proportions  as  tbe  court,  from  aU 
the  facts  of  the  case,  aud  the  condition  of  tbe 
parties,  may  deem  just"  But  "if  the  decree  be 
rendered  on  any  other  ground  than  that  of  adul- 
tery or  extreme  crueltv  the  community  property 
diall  be  equally  divided  between  the  parties.'' 
Section  146,  Civ.  Code. 

And  in  section  148  it  is  declared  that  the 
disposition  Is  subject  to  revision  on  appeal 
in  all  particulars,  "Including  those  which  are 
stated  to  be  in  tbe  discreticm  of  the  court" 

"Where  the  divorce  is  granted  on  the  ground 
of  adulteiy  mr  extreme  croelty,  section  148  ct 
the  CM\  Code  leaves  the  disposition  of  the  com- 
munity proper^,  in  the  first  instance,  to  the 
discretion  of  the  trial  court,  with,  perhaps,  the 
QaaiificatioD,  inferred  trom  the  reading  of  tbe 
entire  section,  that,  as  a  general  rule,  more  than 
one-half  of  such  propertv  must  be  decreed  to  the 
innocent  spouse  in  sucn  a  case."  Gorman  v. 
Gorman,  134  Cal.  878,  66  Pac.  313 ;  Knapp  v. 
Knapp,  23  CaL  App.  10. 136  Pac.  719. 

.  In  the  Gorman  Case  seven-twelfths  of  the 
property  ma  awarded  to  tbe  innocent  bus- 
band.  In  E:napp  v.  Enapi^  where  tbe  wife 
was  awarded  considerably  more  than  half 
the  community,  the  Judgment  was  affirmed. 
On  the  other  band,  In  tbose  cases  of  ex- 
treme cruel^  where  the  trial  court  had  di- 
vided the  community  property  equally,  the 
Ulster  court  has  modified  the  decree.  Hhm 
In  UaUnser  v.  Ballngar,  47  CaL  62;  and 
Brown  V.  Brown,  60  OaL  579,  the  court 
changed  the  decree  of  t3ie  Iowk  court  and 
awarded  tto  Innocent  par^  ttiree-fourtbs  of 
the  community.  It  thus  ai^iean  that,  unless 
there  be  some  very  good  reason  to  the  con- 
trary, the  general  rule  ia  to  be  followed.  It 
does  not  appear  in  the  Bdinger  or  Brown 
Case  that  tlie  party  to  whom  the  larger 
share  was  awarded  bad  to  i»ovlde  for  any 
dilldren;  neverthtiess,  the  award  was  made. 
But  in  Strosynski  v.  Strosynski.  97  OaL  189, 
31  FacL  1130.  where  a  minor  child,  aged  IS, 
was  awarded  to  the  Innocent  wif^  the  de- 
cree of  the  lower  court,  dividing  the  com- 
munity pTopaty  of  the  dear  value  of  over 
$2,000  equally,  was  modified  on  appeal  and 
all  said  property  was  awarded  to  her.  We 
think  that  we  have  here  a  case  even  stronger 
in  Its  facts  than  Strooynskl  v.  StrosynskL 
The  homestead  here  consists  of  160  acres,  but 
of  these  barely  40  were  cleared  for  cultiva- 
tion. The  pnverty  la  heavily  mortgaged. 
The  plalntUE  must  care  for  her  one  year  old 


glxi  as  well  as  provide  for  hersell'  Ridntlff 
does  not  ajnwar  to  enjoy  vigorous  bealUi. 
Under  these  dreams tances,  we  feel  con- 
strained to  award  all  th«  commnnity  prefer- 

ty  to  the  plalntiir. 

[2]  With  req>ect  to  Oie  custody  of  I3ie 
children,  the  Oode  has  not  provided  us  with 
such  explicit  rules  In  regard  to  discretion 
as  In  the  case  of  community  pnqterty.  As 
a  result,  the  rule  In  respect  to  the  diUdxen 
has  been  declared  as  follows: 

"It  is  manifest  that  the  Le^slatnre,  by  tbe 
foregoing  enactment  (Civ.  Code,  S  138),  intended 
to  confide  to  the  trial  courts,  in  the  disposition 
of  the  minor  children  of  the  parties  to  divofce 
acticHis,  a  very  extraslve  diseretiDn,  with  a  view 
to  the  consffivation  (tf  the  highest  and  best  In- 
terests of  such  minora,  and  the  conclusion  ar- 
rived at  by  such  courts  in  such  cases  will  not  be 
set  ainde  unless  the  record  discloses  a  clear  abuse 
of  that  discretion."  Simmons  v.  Simmons.  !^ 
Cal.  App.  448, 134  Pac  791 ;  Van  Horn  v.  Van 
Horn,  tT  Gat  App.  71%  91  Pac  260;  Dicker- 
son  V.  Dif^erstm,  108  OaL  861,  41  Pae:  476^ 

And  this  rule  la  adhered  to^  Qiou^  at  the 
same  time  It  Is  declared  that: 

"Naturally  and  presumptively  the  mother  Is 
entitled  to  tbe  custody  and  care  of  minor  chil- 
dren ot  tendw  years."  Lodt  t.  Luck,  92  CaL 
653,  28  Pac.  787. 

Of  course,  the  predominating  factor  in 
these  considerations  Is  the  welCare  and  In- 
terest of  the  child.  In  the  iwesait  case  we 
cannot  say  that  the  Interests  of  Samud  Oli- 
ver Nave  would  be  better  served  chang- 
ing the  de(see  of  the  lower  court  and  award- 
ing him  to  his  mother.  Though  the  trial 
court  found  "diat  defoidant  had  been  guilty 
of  extreme  cruelty  thward  plaintiff,  as  set 
frath  In  the  coms^aint  of  i^alntlff  filed  In 
this  action,"  there  was  considerable  conflict 
In  the  evidence;  there  bdng  much  to  show 
that  defendant  was  not  as  bad  a  man  as 
the  complaint  Indicated.  In  this  connection, 
it  ia  further  to  be  noticed  that  the  trial 
court  has  reserved  a  control  over  the  chil- 
dren ;  t2ie  awards  b^g  made  '^pending  the 
future  order  of  the  court**  If  the  occaslcni 
should  denmnd  It,  therefor^  the  court  can 
speedily  transfer  the  custody  of  the  boy  to 
hla  mother.  Under  tluse  dreomstances,  we 
cannot  say  that  there  has  been  a  clear  abuse 
of  discretion  by  Qie  trial  court. 

[S]  As  to  the  4ae8ti<«  of  alimony,  thecase 
is  not  without  difficulty.  Hie  plaintiff,  hav- 
ing been  granted  a  divorce  on  the  ground  of 
cruelty  and  accorded  the  custody  of  a  minor 
child,  would  naturally  and  ordinarily  be  en- 
titled to  some  allowance  for  her  support  and 
that  of  tlic  chili  This  would,  of  course,  be 
affected  by  the  oonstderatlcm  of  the  financial 
condition  of  the  respective  jtarUes  and  their 
earning  capadQr,  As  to  the  present  case, 
considering  what  la  revealed  by  the  record 
concerning  each  party,  we  should  have  no 
hesitation  in  saying  that  the  defendant 
should  be  required  to  pay  at  least  a  suffi- 
cient sum  to  support  tbe  younger  child,  un- 
less the  wife  has  considerable  separate  prop- 
OTty.  However,  as  to  this  there  Is  no  finding 
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the  court  Plaintiff  alleged  In  the  com< 
plaint  that  she  was  In  Indlgoit  drcnm- 
Btances,  but  this  was  denied  in  the  answer, 
and  It  seems  to  hare  been  overlooked  the 
trial  Judge.  The  evidence  does,  however, 
show  that  she  had  a  little  separate  property, 
apparently  of  trifling  value.  As  to  the  home- 
stead herehi  set  apart  to  her,  the  situation 
Is  similar  to  that  In  Stn»yniU  t.  8fero)cyii> 
akl,  wherein  It  la  aald: 

"The  boaae  and  lot  constltote  but  an  hamble 
home  for  the  plaintiff  and  her  minor  daughter, 
and  it  cannot  be  presumed  that  the  household 
furniture  was  more  than  was  neceaaary  for  their 
use.  Allowing  them  all  these,  they  are  stlU 
left,  so  far  aa  appears,  to  earn  their-  support." 

Under  Boch  circumstances,  we  think  a  rea- 
sonable amount  should  be  required  of  de- 
fendant monthly,  at  least  to  aid  the  plaintiff 
in  meeting  the  responsibility  cast  upon  her 
by  the  custody,  care,  and  education  of  the 
ctaUd. 

.  We  therefore  think  that  the  portion  of  the 
Judgmoit  awarffing  plaintiff  one-half  of  the 
community  pri^rty  should  be  reversed,  with 
direction  to  the  court  below  to  award  to  her 
the  whole  thereof,  that  the  portion  of  the 
JudgmMit  decreeing  that  she  la  «itltled  to 
no  alimony  be  reversed,  with  direction  to 
the  court  to  retry  the  issue  as  to  the  finan- 
cial condition  at  the  parties  and  their  earn- 
ing capacity,  and  that  the  Judgment  In  other 
respects  be  afBrmed,  appellant  to  recover  her 
costs  on  appeaL 
It  la  80  ordered. 

.  We  oonenr:  OHIPHAJH,  P.  3.;  HABT.  J. 


BAN  BERNARDINO  COUNTY  v.  INDUS- 
TRIAL AGO.  COMMISSION  OP  STATE 
OF  CALIFOHNIA  et  al.    (Civ.  2364.) 

(Diatrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Oct.  18,  1917.    Rehearing  De- 
nied by  Supreme  Court  Dec.  17,  1917.) 

L,  Mastteb  ANn  Sebvakt  <9=9373— Wobkmen's 
CoHPEifSATioif — "AaxsiNa  Out  or  aito  zit 
Oouaas  or  Buplotuxnt." 
A  road   construction  fornnan,   who  was 
struck  by  a  workman  whom  he  discharged  for 
inaubordinatiou  and  refusal  to  obey  uiatruc- 
tioDs,  received  the  injury  "arising  out  of  and 
in  the  course  of  hia  employment,"  ainee  it  oc- 
curred while  he  was  engaged  in  doing  work 
within  the  scope  of  bis  emplosment,  and  at  a 
time  and  place  when  and  where  it  was  his  duty 
to  perform  ft;  and  it  arose  out  of  bis  employ- 
ment because  it  followed  aa  a  natural  incident 
of  the  work  occaaioned  by  the  nature  of  tbe 
employment  and  performance  of  the  duty  which 
It  imposed  upon  nlm  as  aucb  foreman. 
2.  Mabteb  Asm  Sebtart  *s»373  —  Wobk- 
hen's  CoMPaNSATXOif— Chabaotmi  or  BW- 

PLOXfe. 

In  such  case  the  character  of  the  employ^, 
whether  peaceable  or  quarrelsome,  is  immate- 
rial. 

AroUcatkm  by  Homer  0.  Gragg  for  work- 
wAa's  compensation,  opposed  by  tbe  County 
of  San  Bernardino,  employer.  To  review  an 
award  by  the  Indoirtrlal  Accident  Comml** 


stoQ  In  fovor  of  applicant  tbe  empkiyw 
brings  certiorari.  Affirmed. 

Lemard,  Snrr  ft  Hellyer,  T.  W.  Dock- 
worth,  and  Jotm  U  Oanvbell,  all  of  San 
Bernardino^  tor  petltlcHier.  Otrlstopher  M. 
Bradl^,  of  San  Francisco,  and  Daley  ft 
Byrne,  of  San  Bernardino,  for  reopondents. 

SHAW,  J.  Oerdoraii  to  review  an  order 
of  the  Indnstxial  Accident  Commlsaloa 
awarding  compoisatlon  to  Homer  C.  Oragg 
for  an  Injury  sostabwd  vhUe  In  the  onplf^ 
of  petitioner.  * 

The  sole  contention  ot  petitioner,  aa  pre- 
Boited  in  its  brlai;  is  that  "the  Injury  did 
not  arise  out  of  the  enqtloymemt  and  waa 
not  inddental  tfaneto.**  In  oar  (vlnion.  tbe 
facta  are  identical  with  those  Involved  In 
Western  Indemni^  Co.  r.  PUlsbnry  et  aL, 
170  Gal.  686,  IKL  Faa  896,  wherein  a  like 
award  was  afBrmed. 

As  appears  from  the  record,  Oragg  was 
foreman  of  a  gang  of  some  18  or  20  men  em- 
ployed by  the  oDonty  of  San  Bernardino, 
who,  under  hia  direction,  ware  engaged  in 
tbe  construction  of  a  c<merete  road.  He  was 
authorised  and  empowered  in  his  discretion 
to  discharge  any  of  the  mm  ttcm  the  work 
for  Insobordlnattoi,  neglect,  or  refusal  to 
perform  the  same  In  the  manner  directed  by 
him.  Anumg  ttie  employes  at  the  time  in 
questha  was  taa  Carl  Hansen,  engaged  in 
spreading  emicreta  upon  the  roadw^.  The 
foreman  called  Hansen's  attention  to  tbe 
fact  that  he  was  not  spreading  the  concrete 
properly,  and.  taking  the  shovel,  showed  him 
how  he  vranted  It  done.  Hansen  resented 
this,  saying,  "To  hell  with  you ;  I  know  how 
to  do  this,"  In  response  to  which  Qragg  said, 
"If  you  feel  ttiat  way  about  it,  you  are  fir- 
ed rl^t  now;  I  will  put  a  man  In  your 
place ;  "  and  thorenpon  he  called  another  em- 
ploye wbom  he  subetttuted  for  Hansen. 
Oragg  proceeded  with  other  duties  and  Han- 
sen, following  him,  demanded  Ua  pay,  to 
whidi  Oragg  rei>Ued,  "I  cannot  pay  you; 
you  wffl  have  to  go  up  and  see  the  tlm^ieep- 
er;  ha  makes  up  the  time."  E^sen  was 
told  where  to  ihid  the  timekeeper,  whose 
location  was  about  a  mile  distant.  Gragg 
again  walked  away,  followed  by  Hansen, 
who  came  up  behind  and  struck  him  a  blow  - 
with  his  fist,  knocking*  him  down,  and  caus- 
ing the  Injury  for  which  he  applied  for  com- 
I^aisation. 

[1]  The  only  difference  between  the  case 
of  Western  Indemnity  Co.  v.  Pillsbury 
(known  as  the  Rudder  Case)  and  this  is  that 
in  the  former  the  foreman  was  the  aggres- 
sor, while  In  the  case  at  bar  Hansen  was  tbe 
aggressor,  making  an  unprovoked  attack  up- 
on Oragg  for  no  cause  other  than  the  fact 
that  he  had  been  JusUy  discharged  from  the 
work  for  refusing  to  perform  it  In  the  man- 
ner directed.  Petitioner  claims  that  in  the 
Bodder  Case  the  question  as  to  whether  the 
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Injnry  arose  out  of  the  employm^t  was  not 
presented  or  considered.  Id  this  oontentlon 
coonael  Is  In  errw.   Th»  ooait  In  its  oiiin- 

lon  said: 

"The  main  contentions  of  the  petitloD  are  that 
there  is  no  evidence  to  show  *  *  *  that  the 
Injnriea  happened  while  Buddw  was  perform- 
ing  a  service  incidental  to  and  In  the  course  of 
his  employment" 

The  statute  provldee  for  an  award  of  com- 
pensatloQ  for  Injuries  sustained  b;  empl076B, 
"arising  out  of  and  In  the  course  of  the  em- 
ployment"; and  the  language  of  the  Suiffeme 
Court  quoted  was  used  In  the  sense  and 
meaning  of  the  statute.  That  the  applicant's 
Injury  was  sustained  In  the  course  of  his  em- 
ployment conclusively  appears  from  tiie  fact 
that  It  occurred  while  he  was  engaged  in 
doing  work  within  the  scope  of  his  employ- 
ment, and  at  a  time  and  place  when  and 
where  It  was  his  duty  to  perform  It ;  and  It 
arose  out  of  his  onployment  because  it  fol< 
lowed  as  a  natural  Incident  of  the  work  oc- 
casioned by  the  nature  of  the  employment 
and  performance  of  the  duty  which  It  Im- 
posed upon  him  as  such  forenum.  McNlc- 
hol's  Case,  21fi  Mass.  487.  lOS  N.  Bl  687.  U  B. 
A.  1916A.  306;  Bryant  T.  Flssell.  84  N.  J. 
Iaw,  72.  86  AtL  458. 

"It  [the  accident]  need  not  have  been  fore- 
seen or  expected,  but  after  the  event  it  must 

Spar  to  have  had  its  origin  in  a  risk  connect- 
with  the  employment  and  to  have  flowed 
from  that  source  as  a  rational  coDseguence." 
Kimbol  V,  Industrial  Accident  Commission,  173 
Cal.  351,  160  Pac.  160,  U  R.  A.  1817B.  595 ; 
Beithel'a  Case,  222  Mass.  168.  108  N.  El  86ll 
I*  R.  A.  1916A,  304. 

The  circumstances  are  such  as  to  leave  no 
doubt  that  the  risk  of  such  unwarranted  at- 
tack was  one  connected  with  the  employment 
and  directly  traceable  to  the  condltlona  un- 
der which  the  duty  was  performed. 

[I]  The  character  of  the  employg,  wheth- 
er peaceable  or  quarrelsome,  Is  Immaterial 
to  the  Question.  A  docile  mule  has  been 
known  to  kick  his  attendant,  and  we  assume 
that,  had  applicant  In  the  performance  of 
his  duties,  and  while  passing  a  team  of  mules 
engaged  upon  the  work,  been  kicked  by  one 
of  them,  no  question  would  arise  as  to  his 
right  to  recover  for  injury  thereby  inflicted. 
In  our  opinion,  there  is  no  distinction  be- 
tween the  facts  presented  In  the  Rudder  Case 
and  those  here  Involved. 

The  order  making  the  award  Is  affirmed. 

We  omcnr:  GOKRBY,  P.  J. ;  JAMBS,  J. 


CORDES  T.  HARDIMO  et  at    dOtr.  2066.) 

(District  Ooort  of  Appeal,  First  IMBtrict  Cali- 
fornia.   Oct.  18,  1917.    BehearioK  De- 
nied by  Supreme  Court  Dec  17, 1817,) 

Stipdutiohb  4»14a2)  —  OoRmnoiioir— 

Bbeaob. 

Where  two  attachment  plaintlfb  against 
same  defendant  made  stipulation  providing 
that  all  recoveries  In  dtiier  of  said  suits  ahafl 


be  ratably  apportioned  between  said  plaintiffs, 
according  to  the  respective  amounts  of  tbcir 
claims  or  according  to  the  respective  amounts 
of  the  judgments  rendered  and  entered  in  said 
suits  should  judgments  be  recovered  or  entered, 
and  one  secured  judnn«it  and  filed  transcript 
so  as  to  become  a  redemptloQer,  and  the  other, 
having  secured  judgment,  failed  to  file  it,  ana 
a  third  judgment  creditor  purchased  the  first 
judgment  tnne  being  no  duty  on  the  second 
judgmoit  eredU»r  to  docket  ms  Jndgmenk  his 
failure  to  do  so  was  not  snob  a  breach  oE  the 
stipulation  as  to  destroy  his  right  to  share  in 
the  amount  paid  for  tbe  ^t  Juagment 

Appeal  from  Supwlar  Court,  City  and 
County  of  San  FrRndsco;  JtAm  J.  Tan  Nos* 
trand,  Judge. 

Action  by  W.  F.  Oordes  against  B.  T. 
Harding  and  Henry  E.  Monroe,  copartnera, 
doing  business  aa  Harding  &  Monroe.  Jud^ 
ment  for  plaintiff,  and  defendants  aw^Al  on 
the  judgment  roll.  Affirmed. 

Robert  H.  Borland,  of  San  Francisco,  for 
appellants.    Benry  Ach  and  Josqdi 
both  of  San  Frandsco,  for  reapoodent. 

LBNNON,  p.  J.  This  is  an  appeal  from 
the  JuiUrmeQt  on  the  Judgment  rolL  This 
ease  was  before  this  court  before  on  an  ap- 
peal from  the  order  of  the  trial  court  grant* 
Ing  defmdant's  motion  for  a  nonsuit  27  Cal. 
App.  474, 150  Pac.  650.  The  effect  of  the  for- 
mer  decision  of  this  court  was  to  establisli 
the  sufficiency  of  the  complaint,  and  to  con- 
strue the  meaning  of  the  word  "avails"  to 
include  moneys  obtained  fnm  the  sale  of 
the  X4ndemann  judgment 

Briefly,  the  facts  are  theser  On  the  0th 
day  of  May,  1910,  defendants  Harding  ft 
Monroe,  through  their  assignee  LlndemanUf 
brought  suit  against  the  California  Consoli- 
dated Mines  Company  for  $10^83.25  for  le> 
gal  services,  end  procured  an  attachment  up- 
on  tbe  company's  property.  At  this  time 
certain  creditors  of  the  defendant  Mines 
Compai^  assigned  their  claims  to  W.  F. 
Cordes,  who  brought  an  action  against  the 
Mines  Company  and  caused  an  attachment 
to  be  levied 'on  June  2(K  IVIO,  on  tbe  same 
property  of  the  company  which  had  been  pre> 
Tlously  attached  In  ttie  suit  bron^t  by  LLa- 
demann.  A  stipulation  was  ttaerenp<»i  made^ 
oitltled  In  the  conrt  and  causes  ot  Und^ 
mann  and  Cordes  against  the  Mines  Compa- 
ny by  the  attorney  for  the  r«ipectlT«  plaiiH 
tiffs  In  each  case,  providing  In  part: 

"That  all  recoveries  or  avails  effected  in  ei- 
ther of  said  suits  under  or  by  virtue  of  the  at- 
tachments which  have  been  Issued  therein  and 
levied  upon  the  property  of  die  California  Con- 
solidated Mines  Company,  a  corporation.  In  the 
county  of  Amador,  state  of  Cahfomia,  shall  be 
ratably  apportioned  between  said  plaintiffis,  ac- 
cording to  tbe  respective  amounts  of  their 
claims  or  according  to  the  respective  amounts 
of  the  JudnnentB  rendered  and  entered  in  said 
suits  shoold  Judgments  be  recovered  or  attend.** 

Lindemann  subsequently  obtained  a  Judg^ 
ment  for  18,883.10,  bnt  did  not  levy  execu- 
tion. Prior  to  Deconber  1,  1811,  Lindemann 
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recorded  a  trantcrlpt  of  thii  Judgment  In 
Amador  coiml7.  In  which  county  the  proper- 
ty was  Bttoated.  Ou  NoTember  28,  1910, 
plalntlfl  Oordes  In  his  salt  against  the  Mine* 
Company  obtained  a  Jndgment  tor  ^SJBTIM, 
bat  no  transcript  of  this  Jndgment  was  flled 
until  after  December  22, 1911.  Prior  to  Hay 
12,  1910,  and  prior  to  the  attadunent  of  ei- 
ther Undemann  or  Gordes,  the  ChlchUola 
Estate  Company  recovered  a  Judgment  ta 
Amador  county  against  the  Mines  Company 
for  the  som  of  flO.000.  Under  this  Judg- 
ment, on  December  10, 1910,  the  mining  pr^ 
ertlea  under  attachment  were  sold  on  execu- 
tion to  the  plaintiff  In  that  action.  Decem- 
ber 16,  1811,  the  Chlchlzola  Estate  Company 
aaiA  and  asslKned  this  Judgm^  to  one  Ma- 
gee.  On  December  22,  1911.  defendants  In 
this  action  told  Magee  that  they  proposed  to 
redeem.  After  negotlatiims,  Magee  bought 
the  Iind«nann  Judgment,  paying  therefor 
97,000.  The  phdutlff  here,  claiming  that  this 
money  received  by  defendants  was  avails  ef- 
fected by  the  Undemann  attachment,  brought 
this  actttm  for  his  proportkm  thereof,  piu> 
Buant  to  the  terms  of  the  stipulation. .  Prior 
to  the  ezpiratkui  of  the  period  of  redemptioQ 
under  the  Cmchlsola  sale,  defendants  in  this 
actlcHi,  for  plaintiff  Llndemann,  who  had  be- 
come a  redemptl<mer  by  having  flled  a  tran- 
script of  her  Judgment  In  Amador  county, 
served  upon  the  purchaser  at  that  sale  a  de- 
mand for  a  statement  of  the  rents  and  prof- 
its under  the  provisions  of  section  707,  Code 
of  ClvU  Procedure,  thereby  obtaining  tor 
plaintiff  lindemann  an  extension  of  the  time 
to  redeem.  The  sale  of  the  Llndemann  Judg- 
ment to  Magee  was  made  before  this  exten- 
sion of  time  had  expired. 

Appellants  contend  that  the  Cordes  attach- 
ment, owing  to  the  failure  of  Cordes  to  file 
the  transcr^t  of  his  Judgment  In  time  to  be- 
come a  redemptioner  from  the  Chlchluila  ex- 
ecution sale,  had  become  worthless,  that 
Oordes  had  failed  to  comply  with  the  Implied 
agreement  <tf  the  stlpulatidn  that  he  should 
do  everything  necessary  to  ke^  alive  hla  at- 
tat^ent,  and  consequently,  for  this  allied 
breadi  on  his  part*  that  Llndemann  was  no 
ICHiger  bound  bj  the  stipulation.  Looking  at 
ftie  stipulation  Itself,  It  is  impossltae  to  say 
that  there  was  any  implied  agreement  that 
plaintiff  should  docket  his  Judgment  in  the 
county  where  the  property  was  situated  so 
as  to  acqiolre  a  lien  on  the  property  of  the 
Judgmnt  deM»r  in  that  oooDty.  AKieUants* 
argument  rests  upm  the  apecolatlre  theory 
that  it  plain  tiff  had  put  himself  In  the  posi- 
tion of  a  redemptioner  quallfled  to  redeem 
from  the  OMchlartlH  sale,  Magee  would  have 
paid  him  sonwtWng  tor  his  Judgment.  But 
upon  the  other  hand,  Magee  might  not  have 
porehaeed  plaintiff's  Judgment  at  all.  There 
Is  no  evidence  or  finding  to  the  effect  that  he 
would  have  done  so.  It  might  well  have 
been  that  plaintiff,  by  refraining  from  mak- 


ing his  Judgment  a  lien  on  the  property  of 
the  Jadi^nent  debtor,  thereby  facilitated  tb» 
sale  of  the  Ltndemuin  Judgment ;  that  while 
Magee  was  willing  to  buy  the  Undemann 
Judgment,  he  might  have  been  unwilling  to 
redeem  when  he  found  the  property  more 
beavtly  Incumbered. 

Since  there  was  no  duty  on  the  part  of 
plaintiff,  express  or  implied,  to  docket  the 
Judgment,  and  as  the  record  discloses  no  re- 
quest or  demand  from  the  respondents  that 
plaintiff  advantage  their  position  by  docket- 
ing that  judgment,  we  cannot  say  that  plaln- 
tlff'a  foUure  to  do  so  was  a  breadi  on  his 
part  of  the  contract. 

Jndgment  ntflrmed. 

We  concur:  KERRIGAN,  J.;  KICH- 
ABDS,  J.* 


GLOBE  INDBMNITZ  CO.  v.  INDUSTRIAL 
AGO.  COMMISSION  OP  STATE  OF 
CALIFORNIA  et  aL    (av.  2281.) 

(District  Court  of  Appeal,  First  DiBtrlet,  Cal- 
ifornia.   Oct  22,  1917.) 

Masteb  AMD  Sebvamt  ^=»41T(5)— Wobkibbn's 
CoupENSAnON  Act— Warp  or  Rivibw  to 
Vacate  Awau». 
On  petition  for  writ  of  review  to  vacate 
and  annul  an  award  of  compensation  to  an 
employ^   of   a    manafactoring  establishment 
which  carrleid  with  petitioner  a  policy  of  in- 
Burance  covering  Its  industrial  liability,  where 
the  .record  shows  that  the  commisB\cai*B  findhiK 
Is  sQBtatned  by  the  law  and  evidence  adduced 
at  the  hearing,  the  award  will  be  efflrmed,  and 
the  writ  dismissed. 

Petition  for  writ  of  review  by  the  Globe 
Indemnity  Company  against  the  Industrial 
Accident  Commission  of  State  of  California, 
and  others.  Writ  dismissed. 

D.  Hadsell,  of  San  Francisco,  Joe  G. 
Sweet,  of  Berkeley,  and  E.  A.  IngaUs,  of  San 
Francisco,  for  petitioner.  Chris.  M.  Brad- 
1^,  of  San  JTrandsoc^  for  req>ondenta 

PER  CURIAM.  FetittoD  for  writ  of  re- 
view. 

This  is  a  petition  for  a  writ  of  review  for 
the  purpose  of  having  vacated  and  annulled 
an  award  of  ctmipensatlfKk  to  an  employd  ot 
a  manuCactnrtng  establishment,  which  car- 
ried with  the  petitioner  a  policy  of  insur- 
ance oorerlng  Ita  Indnatrlal  llaUUty.  It  is 
contended  that  the  evidence  does  not  support 
the  ctmclusion  readied  by  the  Industrial  Ac* 
ddent  Cominisslon  that  said  employe's  die? 
ability  arises  from  an  accident  reodved  dur- 
ing the  course  of  his  employment,  but  arises 
from  a  cause  enttr^y  independent  of  sudi 
employmoit.  But  from  a  review  of  the 
record  we  think  the  findli«  of  the  commis- 
sion is  well  sustained  by  the  law  and  the 
evidence  adduced  at  the  hearing. 

The  award  Is  therefore  atfirmed,  and  the 
writ  dismissed. 
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BBUBSTBB  et  iL  T.  INDDBTRIAIj  AOd- 

DKNT  COMMISSION  «t  «L  (Qb.  228a) 
(Dlitrict  OooTt  of  Appud,  First  District,  OtU- 
fomla,   Oct  22,  1917.) 

MaSTD  Asm  SeBTAHT  «B»375(1)— WOBKUlT'e 
GOHPEKBATION  ACTT-SCOFS  OW  EHFLOXKBHT 

— Might  Watchuah. 
Aanuning  that  it  was  within  the  icope  of 
the  night  watehman'i  employment  to  eee  that 
the  doors  of  the  premises  were  properly  secured, 
his  resort  to  a  drcolar  saw  for  the  purpose  oi 
making  a  board  of  suitable  length  to  barricade 
a  door  was  beyond  the  scope  of  his  employ- 
ment, and  an  award  of  tiie  Indnstrial  Accident 
Commissiui  for  injories  •ustained  while  jain$ 
Bnch  saw  was  unwarranted. 

Proceedings  for  compensation  before  fha 
Industrial  Accident  Gmnmlsslon.  Oompensa- 
tion  awarded,  and  Bnisster,  Jr.,  and  others 
petition  for  writ  of  review.  Award  annul- 
led. 

Lillentbal,  McKlnstry  &  Baymond  and 
Uarty  Coldlng,  all  of  ti&n  Francisco,  for  peti- 
tioners. Chris.  M.  Bradley,  of  Sao  Francis- 
co, Cor  respondents. 

PBB  CURIAM.  Petition  for  writ  of  re- 
view. 

Tbs  applicant,  being  a  night  watdunan  In 
the  employ  of  the  petitioners,  received  an  In- 
jury while  using  a  circular  saw  on  tiie  prem- 
ises at  Ills  employers,  the  use  of  said  saw 
bdng  occasioned  hy  the  desire  of  said  watch- 
man to  procure  a  board  suitable  length 
to  barricade  an  outer  door  of  the  premises 
which  he  was  ranployed  to  watdi,  the  lode 
on  said  door  being  defective.  He  was 
awarded  compensation  by  the  Industrial  Ac- 
cident Commission,  and  a  writ  of  review  is 
here  sought  for  the  purpose  of  flnnniHng 
said  award  iqwn  the  ground  that  there  Is 
no  evidence  to  sustain  It 

Assuming  Uiat  it  was  within  the  scope  of 
the  applicant's  employment  to  see  tbat  the 
doors  of  the  premises  were  properly  secured 
locking,  nevertheless  we  are  of  the  opin- 
ion that  his  resort  to  the  me  of  a  circular 
saw  for  the  purpose  of  making  a  board  that 
would  al^wer  the  purpose  of  extending 
across  the  door  was  entirely  beyond  the 
scope  of  his  employment,  and  not  in  the 
contemplation  of  his  employers,  and  was  not 
a  resort  to  reasonable  means  for  the  purpose 
of  securing  the  end  Intended  by  him  at  Oiat 
time.  If  we  are  correct  In  this  conclusion, 
the  award  cannot  stand ;  and  It  is  therefore 
ordered  that  It  bei,  and  It  Is  bentaff  annulled. 


HBRTZ  T.  SUPEBlOa  OOTJBT  OF  dTT 
Ain>  COUNTY  OF  SAN  FRANCISCO. 
(CSV.  2288.) 

(District  Oonre  of  Appeal,  First  District,  Gali^ 
fomla.    Oct.  22.  1917.    Rehearing  Denied 
by  Supreme  Court  Dea  20, 1017.) 

COffra  ^=»ll^B0NDe— NONBBSIDENT— EXTBH- 

sion  or  Time. 
Under  Code  Civ.  Proa  f  1064,  declaring 
that,  when  an  act  to  be  done  relates  to  the  un- 


dertakings to  be  filed,  the  time  allowed  may  be 
extended  upon  good  cause  shown,  the  court  may 
extend  the  time  for  the  filing  of  a  bond  for  costs 
which  under  sectian  1036  may  be  reQolred  of 
BonresidentB  or  forcdgn  corporations,  and,  wiier* 
the  bond  is  filed  within  the  time  extended,  the 
case  should  not  be  dismissed. 

Petition  by  Alfred  Hertz  for  writ  of  man- 
date to  be  directed  to  the  Superior  Court 
of  the  City  and  County  of  San  Fraudsco, 
and  the  Honorable  George  A.  Sturtevant, 
Judge  thereof.   Writ  dismissed. 

Eric  J.  Bosenstlm  and  Brewton  A.  Hayne» 
both  of  San  Francisco,  for  petitioner.  Bart- 
1^  F.  Peart  and  Cus  Ij.  Baraty.  botb  <tf 
San  FrandSGo,  for  respondent 

PER  CURIAM.  PeUtion  tor  writ  of  man- 
date directed  to  respondent  commanding  it 
to  dismiss  a  certain  action  prauUng  before  It 
because  of  the  alleged  failure  to  file  a  good 
and  sufficient  bond  under  tlie  provisions  of 
section  10U6  of  the  Code  of  Civil  Procedure. 

We  are  satistled  that  the  court  below  was 
empowered,  under  the  provisions  of  section 
1054  of  the  Code  of  Civil  Procedure,  to  ex- 
tend the  time  In  which  the  bond  In  Question 
might  be  filed ;  and  we  think,  upon  the  au- 
thority of  SclutU  v.  Pac  Coal  Co.,  30  Utah, 
85  Pac.  1011,  8  Ann.  (Jas.  942,  and  the 
case  of  KlsBler  v.  Budge,  24  Idaho,  246,  133 
Pac.  125.  the  court  was  within  the  law  when 
it  refused  to  dismiss  the  cause  after  a  good 
and  Euiliclent  bond  had  been  filed. 

Vta  that  reason  the  writ  is  dismissed. 


THANNHAUSEB   ft   GO.   T.  SUPBRIOR 
COURT,  CITY  AND  COUNTY  OF  SAN 
FRANCISCO.   (Civ.  2280.) 
(District  Court  of  Appeal.  First  District,  Cali- 
fornia.   Oct  22,  1917.) 

Petition  of  Thannhauser  &  Co.  for  writ  of  pro- 
hibition directed  to  Superior  Court,  City  and 
County  of  San  Francisco.    Writ  denied. 

Chickering  &  Gregory,  of  San  Francisco,  for 
petitioner.  Lent  &  Unmpbrey,  of  San  Fran- 
cisco (Joseph  H.  Mayer  and  George  D.  Perry* 
both  of  San  Francisco,  of  counsel),  fbr  respond- 
ent. 

PER  CURIAM.  It  is  mnceded  that  the  same 
question  is  involved  in  this  application  as  In 
Hertz  V.  Superior  Court  2283)  169  Pac 

258,  decided  by  this  court  on  October  22,  1917, 
wherein  a  writ  of  mandate  was  denied. 

Upon  the  authori^  of  that  case,  the  writ  in 
the  present  case  is  msnUased. 


AUfOND  CITY  LAND  ft  DBVBLOFlflSNT 

CO.  V.  PATTERSON.    (GUv.  2242.) 
(INstriet  Conrt  ot  Appeal,  First  Dlstriot,  OaU- 
fomla.   Oct  28, 1917.) 

1.  VlMDOB     AND     PUBOHASBB     4=»314(1)  — 

BiBun  ow  VsNDon— Action  ros  Ins-call- 

MENT  OF  PbICS  —  SUFITCIBNCT  OF  CoU- 
PLAINT. 

In  an  action  for  the  recovery  of  an  inter- 
mediate installment  payment  due  on  a  ewntract 
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(ortbfta«Ieof  TMltr  by  plaintiff  to  dsfendant,  tiie 
complaint  settinK  forth  in  full  the  contract  and 
showing  that  the  bud  of  $6,000  and  interart  was 
dm  on  it  prior  to  the  commencement  of  the 
•ction,  and  that -the  same  waa  unpaid,  was  auffi- 
deot  to  conatitDte  a  canae  of  action,  thouch 
not  alleging  tender  of  a  deed  by  jdaintiff  to  de- 
taidant. 

2.  PiKaDxno    «=»345(1)  —  Judouknt  or 

PUAOnfOft— INBUFFICHINOT  OF  AnSWBB. 
Where,  after  the  trial  court  had  properl? 
cranted  plaintilTa  motion  to  strike  ont  portions 
of  the  answer,  no  sufficient  averments  remained 
amounting  to  a  denial  of  plaintitfs  cause  of 
aetitn,  w  a  defmse  theretx),  the  court  properly 
crantM  plaintif  ■  motion  for  jodgment  od  the 
pleadings 

Aiq)eal  from  Superior  Court,  Alameda 
Connty;  Stanley  A.  Smith,  Judge. 

Acdon  by  the  Almond  City  Land  &  Devdop* 
mmt  OcKDpany  against  Mary  Hn^es  Fatter- 
son.  From  an  order  granting  plalntUTs  mo 
tion  to  strike  portions  of  defendant's  answer, 
and  from  Judgment  on  the  pleadings  for 
plaintiff  rendered  after  Its  motion  to  strike 
oat  had  been  granted,  and  on  its  motion  for 
sDdk  ^gmoit,  defendant  anwals.  Order 
and  JndgiiMiit  affirmed. 

X  Monroe  Latimer,  of  San  Francisco,  for 
an>ellant  H.  S.  Derby,  of  San  Francisco,  for 
respondent. 

PER  CUBIAH.  This  la  an  appeal  from  an 
order  granting  the  plalnUfTs  motion  to  strike 
out  certain  portions  of  the  defendant's  answer, 
and  also  from  the  Judgment  on  the  pleadings 
rendered  and  entered  after  said  motion  to 
strike  out  bad  been  granted  and  upon  plaln- 
tUTs motion  for  such  Judgment. 

[1J  The  action  was  for  the  recovery  of  an 
Installment  payment  of  $6,000,  with  Interest, 
alleged  to  be  due  upon  a  certain  contract  for 
the  sale  of  real  estate  by  the  plaintlfl  to  the 
defendant.  Two  points  are  presented  upon 
the  appeal:  First,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  We  find  no  merit  in  this  contention. 
The  complaint  sets  forth  in  full  the  contract 
upon  which  the  action  was  predicated,  and 
shows  that  the  sum  of  $6,000  and  Interest  was 
due  upon  that  contract  prior  to  the  commence- 
ment  of  this  action  and  that  the  same  was 
unpaid.  The  appellant  contends  that  the 
complaint  should  also  have  alleged  the  tender 
of  a  deed  on  the  part  of  the  plaintiff  to  the 
defendant  covering  the  premises  in  question, 
as  a  prerequisite  to  the  institution  of  this  ac- 
tion ;  but  In  view  of  the  fact  that  this  action 
was  brotigbt  for  the  recovery  of  an  inter- 
mediate payment  due  upon  said  contract,  up- 
on whlcli  a  further  and  final  payment  was  stUl 
to  become  due  before  the  defendant  was  en- 
titled to  a  conveyance  of  the  premises,  and 
that  the  contract  bad  not  been  rescinded,  but, 
on  tbe  contrary,  the  plaintiff  chose  to  stand 
upon  its  terms,  and  to  bring  this  action  for 
the  recovery  of  an  Intermediate  payment  due 
and  overdue  thereon,  no  avermmt  of  tender 
of  a  cOTV^uea  of  tlie  promises  to  tbe  defend- 


ant prior  to  tbe  cnnmenoemeut  of  the  aettan, 
to  which  she  was  not  as  yet  entitled,  was  re- 
quired. 

[2]  The  second  cmtefrUoa  of  the  appellant 
is  that  the  answer  presented  sofQdent  de- 
fenses to  the  actl<m  to  defeat  a  motion  for 
Judgment  on  the  pleadings ;  but  our  examina- 
tion of  the  record  discloses  that  attee  tbe 
trial  court  had  granted  the  plalntUTs  motion 
to  strike  out  portions  of  said  anawef-^blch 
order,  we  tliink,  was  not  erroneous—no  suffi- 
cient averments  remained  amounting  to  a 
denial  of  tbe  plaintiffs  cause  of  action  or  a 
defense  thereto.  Ihia  being  so,  the  order  of 
tbe  court  granting  the  motion  for  Judgment 
on  the  pleading  was  not  erroneous. 

The  order  and  Judgment  are  affirmed. 


WOLF  T.  MtJLCEEVY.    (Civ.  2287.)  • 
(District  Court  of  Appeal,  Fint  District.  CaU- 
fbrnia.   Oct  22, 1917.) 

1.  Clebes  or  CouBis  ^=3966— Clebk  ow  Su- 

PEBIOB  COUBT— POWKB  TO  DeTEBHINK  IDEN- 
TITT  OF  PETmONS  FOB  PBOBATE. 

The  clerk  of  the  anperior  court  is  not  in* 
vested  with  power  to  determine  whether  or  not 
two  petitbms  for  the  probate  of  the  estate  vi  a 

decedent  are  identically  the  same. 

2.  Clebks  of  Coubts  ^=»71  —  Petition  foe 

PEOBATXH-BIOHT  of  PETITIOnBB  —  FiLXNO, 
NUHBBBXna,  AND  Indbxiho  bt  Oubk. 
The  only  right  which  petitioner  for  probate 

of  the  estate  01  a  decedent  has  la  to  have  his 
petition  filed  In  the  superior  court,  and,  if  the 
clerk  fails  to  file  it  properly,  petitioner  has  his 
remedy  in  the  superior  court  by  an  application 
there  to  have  his  paper  filed,  numbered,  and 
indexed  by  the  clerk  as  it  ought  to  be;  so  that 
no  injary  comes  to  him  because  his  ' petition  is 
filed  and  numbered  with  a  similar  pending  peti- 
tion, 

S.  Evidence  «=582— Supebiob  Cottst— Pbe- 
auMPTion  AS  TO  Pbopbb  Action. 
The  presumption  is  that  the  superior  court 
will  do  what  tbe  law  demands  in  relation  to 
compelling  its  clerk  properly  to  file,  number, 
and  index  a  petition  for  probate  el  a  decedant'e 
estate. 

4.  Coubts  ^207(4}— Right  to  Wbtf  —  Ade- 
quate Rbubdy  in  Supebiob  Codbt. 
If  petitioner  in  the  superior  court  (at  pro- 
bate of  the  estate  of  a  decedent  is  eotitied  to  a 
writ  of  mandate  prayed  by  him  in  tbe  appellate 
court  to  compel  the  clerk  of  the  superior  court 
to  file,  number,  and  index  his  petition  separately 
from  a  similar  petition,  such  remedy  may  be 
plainly,  speedily,  and  adequately  had  in  the 
superior  court  on  proper  application  and  show- 
ing made  there,  so  that  petitioner  is  not  entitled 
to  writ  of  mandate  from  the  appellate  court. 

Application  tixe  writ  of  mandate  by  Arturo 
Wolf  against  Harry  L  Uulcrevy.  Writ  de- 
nied. 

Dozier  &  Dozler  and  Tbeodore  A.  Bell, 
all  of  San  Francisco,  for  petitioner.  Edgar 
D.  Pelxotto,  I^eon  Samuels,  and  J.  B.  Prlni^e^ 
all  of  San  Francisco,  for  req;>oadent. 

PER  CURIAM.  Application  for  writ  of 
mandate  directing  the  respondent  to  file, 
number,  and  Index  a  petition  for  the  pn^te 
of  the  estate  of  Tobe  Pniikwistrin,  deceased, 
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aqtaiately  from  a  stmilar  ptitltlOD  in  tbe 
matter  of  the  Bame  estate  theretofore  filed 
and  pending  In  the  superior  court  of  the  dty 
and  oounty  of  San  ItancUco,  at  which  re- 
qrandemt  is  cl^fc. 

Ht  I]  We  are  of  the  opinion  that  the  clerk 
of  the  oonrt  is  not  invested  with  power  to 
determine  whether  or  not  these  two  peti- 
tions for  the  probate  of  tb»  estate  of  Fun- 
koistein  are  Identically  tlie  same,  but,  eren  if 
he  were,  we  are  strongly  impressed  with  the 
ooDtentlon  made  the  teapoudeid:  that  the 
only  right  which  the  petitioner  has  is  to  have 
his  petition  filed,  and  if  the  clerk  fails  to  file 
it  pnoKrly,  t3ie  petltiooer  then  has  hla  rem- 
edy in  the  superior  covrt  1^  an  appllcattan 
there  to  have  hla  paper  filed,  munbered,  and 
indexed  by  tiie  deik  as  it  ought  to  be. 

[t]  In  abort,  no  Injury  cornea  to  him  be- 
cause his  petition  is  filed  and  numbered  with 
a  similar  pending  petition,  and  the  presunq^ 
timi  is  that  the  superior  court  will  do  what 
the  law  demands  in  the  premises.  It  is  «hi- 
ceded  that  the  wilt  of  mandate  is  issued  by 
this  court  as  a  matter  of  discretion,  and  not 
aa  of  right,  and  ia  the  present  case  there  does 
not  appear  to  be  any  Injury  suffered  Iqr  the 
p^tionw  because  of  the  action  of  the  clork. 

[4]  Mareover.  we  are  af  the  oidnlon  that. 
If  the  pettUtmer  la  entitled  to  the  remedy 
prayed  for.  It  may  be  plainly,  qteedily,  and 
adequately  had  In  Oie  court  below  upon  pnp- 
er  application  and  showing  made  there. 

For  these  reasons,  the  writ  is  denied. 


OITT  or  W)S  ANGELES  t.  STATE  INDUS- 
TRIAL AOa  COMMISSION  et  at 
(aT.236&) 

(District  Court  of  Appeal,  JSecond  District,  CaU- 
fomia.   Oct  17,  19170 

MASm  AND  SUTAira  ^saSTOd)— ColfFBH-BA- 

non  FOB  IwjtmBS— Ptfbuc  OrFiciaits— "Em- 

PL0T4." 

There  was  no  relation  of  employer  and  em- 
ploy£  existing  between  a  city  aDd  a  judge  of  an 
election  board  at  a  municipal  election  while 
taUng  the  election  retoms  to  ttae  city  hall,  and 
the  Workmen's  Oompensatlon  Act  (.St.  1913,  p. 
279>  did  not  cover  an  injury  auBtained  by  mm, 
B>  be  was  performing  a  public  duty,  and  tbe 
dty  bad  no  control  over  his  actions,  and  no 
rinit  or  power  to  pnrride  means  to  secnre  his 
lafety,  and,  moreover,  a  contract  of  employmrat 
is  deemed  an  eaiential  element  in  defmliig  the 
term  "enq>loy6." 

[Ed.  Mote.— For  other  definltione,  see  Words 
and  Phrases,  First  and  Second  Series,  Employe.] 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Thomas  Meeban  to  obtain 
compensation  for  personal  Injuries,  opposed 
by  the  City  of  Los  Angeles,  alleged  employer. 
CompensatlMi  was  awarded,  and  the  city 
petitions  for  writ  of  review.  Award  an- 
nulled. 

Albert  Lee  Stephens,  City  Atty.,  and  W. 
X>.  Spalding  and  Wm.  P.  Mealey,  De(>uty 
Ctts  Attys.,  all  of  Los  Angeles,  for  petition- 


er. CBirlstopber  li.  Bndley.  of  San  Fmndft- 
CO,  for  respondents. 

JAMBS,  J.  Gertliwart  to  review  an  order 
of  the  Industrial  Acd^t  Commlssifm  al- 
lowing compensation  to  Th(mms  Meehan,  who 
was  a  claimant  against  the  dty  of  Los  An- 
geles, alleging  that  he  had  been  injured  while 
In  the  employ  of  that  munldpaUty.  Meehan 
acted  as  ludge  of  an  election  board  at  a 
municipal  election  held  in  tbe  city  of  Loe 
Angeles  on  the  6th  day  of  June,  1916.  After 
the  ballots  were  eonnted  by  ttie  board,  Mee- 
han, using  his  own  aatomoUlei  took  Oie  elec- 
tion returns  and  was  pcoeeedlog  to  the  dty 
hall,  where  he  proposed  to  d^ver  them  to 
th»  pn4>er  officer.  While  so  engafed  bis 
automobile  was  strudc  by  anothw  motorcar, 
and  by  reason  at  the  impact  Meehan  was 
thrown  trom  his  seat  and  Injured.  It  was 
nposi  this  state  of  facts,  rented  briefly  aa 
above,  that  the  commission  made  Its  award 
for  compensation. 

It  is  the  contention  of  the  dty  of  Los  Aa* 
geles,  i^pearlng  here  aa  petitioner:  (1)  Tb^t 
Me^an  was  not  its  employ^  within  tbe 
meaning  of  the  Workmen's  Compensation. 
Insurance,  and  Safety  Act ;  (2)  that  if  It  Is 
determined  that  tbe  rdatlon  of  emplc^er  and 
employe  existed  at  the  time  ot  the  Injury 
suffered,  the  mployment  was  both  casual, 
and  not  In  the  usual  course  of  tbe  trade  and 
business  of  the  munldpallty,  which  latter 
case  is  excepted  from  those  In  which  compen- 
sation is  provided  to  be  awarded  by  the  act. 
We  agree  with  the  petitioner  In  its  conduedon 
that  the  relation  of  employer  and  employ^ 
did  not  exist  between  the  claimant  and  the 
munldpaUty.  Meeban  at  the  time  be  suffer- 
ed his  Injury  was  performing  a  public  Huts 
which  may  be  Imposed  upon  any  dtlzen — ^the 
obligation  exists  without  contract  The  pro- 
visions of  the  law  are  too  f&millar  to  require 
dtaUon  here.  In  determining  the  nature  and 
extent  of  the  duties  of  an  election  officer, 
the  law  alone  must  be  looked  to.  There  is 
no  power  of  direction  given  to  or  left  In  the 
dty  regarding  tbe  performance  of  such  du- 
tle&  In  other  wwds,  the  so-called  "employ- 
er" in  such  a  case  has  no  control  over  tbe 
actions  of  the  election  officer.  It  has  no  right 
or  power  to  provide  means  to  secure  the 
safety  of  the  officer  which  it  may  require  him 
to  take  advantage  of,  and  therefore  is  with- 
out the  right  to  safeguard  Its  Interests.  Had 
ttae  dty,  acting  in  its  own  Interests,  prt^msed 
to  furnish  an  entirely  safe  means  of  tran»> 
portatioQ  to  the  electltm  oflker  In  order  to 
enable  blm  to  transport  the  election  returns 
fmn  the  polling  place  to  the  dty  hall,  it 
was  without  power  to  cmnpel  him  to  use  sudi 
means.  The  t^cer  had  the  right  to  cbooee 
the  most  dangerous  and  haurdous  means  af- 
fording such  transportation,  and  the  dty,  U 
it  Is  held  that  the  relation  of  employer  and 
employ^  existed,  would  be  without  the  pow- 
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er  to  reduce  the  posalbUtty  ot  damage  at> 
crulng  by  reason  of  a  claim  for  compeuaa- 
tJon  for  iDjuriee  which  might  result  There 
waa  here  no  "contract"  of  employment,  which 
is  deemed  an  essential  element  In  deflolng 
the  term  "employ^"  under  our  decisions. 
Claremont  Ckiuntiy  Club  v.  Industrial  Acci- 
dent Commission,  163  Pac.  209;  Mono  Coun- 
ty T.  Industrial  Accident  Commission,  167 
Pac.  377.  In  the  latter  case  it  was  h^d  that 
a  sheriff  of  a  county  Injured  In  the  perform- 
ance of  his  duties  could  not  recover  comp^- 
satlon  under  the  employers'  liability  act.  In 
the  case  last  dted  the  dedston  in  Sibley  t. 
State.  89  OoniL  682.  96  Atl.  161,  L.  B,  A. 
19160,  1087,  is  approved.  In  that  case  the 
court  referred  to  the  contention  that  there 
was  shown  a  contract  between  tbe  state  and 
its  officer  (a  sheriff)  to  pay  salary  compen- 
sation, and  that,  where  such  contract  ex- 
isted, the  full  relation  of  employer  and  em- 
ploye resulted  under  the  Compensation  Act 
there  being  consldeted.  The  court  there 
said: 

"But  it  is  nrsed  in  behalf  of  the  claimant  that 
the  statute  at^ching  a  salary  to  the  office  of 
sheriff  raises  an  obligation  or  daty  on  the  part 
of  the  state  to  pay  it,  and  that  if  it  refuses  to 
pay  the  law  will  i^vb  the  sheriff  an  action  quasi 
ex  contractu  upon  the  obligation,  and  that  the 
officer  WEB  thus  under  a  quasi  contract  of  serv- 
ice with  the  state.  If  for  the  argument's  sake 
this  were  to  be  ctmceded,  it  would  not  advance 
the  claimant's  cause.  A  quasi  contract  is  no 
contract  *  •  •  The  term  quasi  contract 
describes  a  situation  where  there  is  an  obliga- 
tion or  duty  arising  by  law  upon  which  the  same 
remedy  is  given  as  would  be  given  if  the  obll- 

Stion  or  duty  arow  out  id  contract  Tb»  term 
kU  implies  that  the  obligatitHi  or  doty  is  not 
a  contractual  one." 

Mono  County  v.  Industrial  Accident  Com- 
mission, supra,  contains  a  discussion  as  to 
the  effect  of  certain  amendments  made  to 
the  act  In  1916  and  the  prior  legislative  his- 
tory, all  ot  which  is  pertinent  to  tbe  argu- 
ment here  advanced  on  behalf  of  respond- 
ents, and  Is  adverse  to  tiie  contratloiu  here 
made  by  the  latter. 

For  the  reasons  stated,  we  think  that  the 
award  cannot  be  sustained,  and  It  is  there- 
fore annulled.  , 

We  concur:    OONBBY,  P.  J.;  SHAW,  J. 


WESTERN  INDBBfNirr  CO.,  Ina,  et  sL  v. 
INDUSTRIAL  AGO.  COMMISSION 
OF  STATE  or  CALIFORNIA. 
(Civ.  2875.) 

a>i*trict  Court  of  Appeal,  Seeond  District.  Oal- 
ifomia.   Oct  28,  1917.) 

X  HAflTEE  AND  SKKTAHT  «S>39S— WOBKIOEN^S 
OOHPKHBATION  AOT— ATTOBNBT  IW  FaOT— 

AfFUOATioN— UNAuraBHTicATED  Lvrru. 
An  authentieated  latter  written  by  the  Aus- 
trian faOier  of  a  son  killed  In  service  In  Ameri- 
ca, to  a  third  person  not  a  relative,  as  attorney 
in  fact,  purporting  to  authorize  the  third  per- 
son to  apply  under  the  Workmen's  Compensa- 
tion Act  fw  adjustment  of  daitn,  constituted  no 


legal  authority  for  the  third  person's  action  in 
ftnng  application. 

2.  Mastsb  ahd  Sebvant  ^»40600  —  Wobk- 
kbr'b  OincPEiraATioir  Aor— ViNoiira  That 
Deokahbd  Cohtbivotbd  to  Fathkb's  StlP- 

POBI^SVID^NCK. 

Under  Workmen's  Compensation  Act  (St 
lOlS.  p.  818,  as  amended  by  St.  1916,  p.  1102, 
tm,  f  77,  snbd.  "a,"  provldlns  that  Itearsay 
or  temtimtmy  net  oompetenc  to  be  admitted  in 
a  trial  court  may  be  received  by  the  Industrial 
Accident  Commiesion,  Its  effect  being  restricted 
to  statements  written  or  oral  of  'a  person  who 
is  dead,  or  who  cannot  be  found,  wbioh  relate 
directly  to  the  injury  in  queBtion,  there  is  no 
warrant  for  a  finding  that  deceased  contributed 
to  his  father's  support  by  sending  mmey  to  him 
in  Austria,  the  sole  basis  of  whfdi  is  testimony 
by  deceased's  depcwitary  that  deceased  had  re- 
quested an  advancement  of  money,  saying  it  was 
mtended  for  such  purpose. 

8.  MA8IEE  AND  SlBTANT  «»398— WOBKUEH'S 
OOHPBNBATIOH  ACnV-JTHKUDlOTIOir  OF  IN- 
BU8TBIAL  AOOIDINT  COMKIBalOR-rASTUOA- 
TlOIf. 

Under  Workmen's  Compensation  Act  S  22, 
providing  that  Jurisdiction  of  tbe  Industrie  Ac- 
cident Commisrion  is  obtained  upon  filing  of 
an  Implication  in  writing  by  a  party  faiterested, 
stating  the  nature  of  the  controversy,  or  con- 
cerning any  liability  arising  out  of  or  incident 
thereto,  where  no  application  was  at  any  time 
made  by  one  unrelated  to  decrased  servant  for 
reimbursement  for  funeral  expenses  paid  by 
him  in  the  bnrial  of  deceased,  tbe  commission 
had  no  jurisdiction  to  make  an  allowance  there- 
for on  the  ground  that  it  appeared  that  such 
third  person,  a  stranger  to  the  record,  had  made 
such  disbursements. 

Proceedings  by  William  Pavlovie  for  com- 
pensation under  the  Wwkmen's  Compensa- 
tion Act  for  the  death  of  bis  son,  Nick  Pav- 
lovie, opposed  by  John  B.  GUck.  employer, 
and  the  Western  Indemnity  Company,  Incor- 
porated, insurer.  Comi)ensatloD  was  award- 
ed the  Industrial  Accident  Commission, 
and  to  review  Its  order  the  Insurer  and  em- 
ployer bring  certiorari.  Order  annulled. 

See,  also..  168  Pac.  60. 

Duke  Ston^  of  Los  Angailea,  for  petition- 
ers. Ghrhrtxqidw  M.  Bradley,  of  San  Fran- 
(dflco,  for  respcmdeiit 

SHAW,  X  Certiorari  to  rofvlew  an  order 
of  tile  Industrial  Acddmt  CommlaeloD  where- 
by an  award  of  compensathm  was  tnada  to 
WUUam  FarloTlc.  as  a  ^spendent  of  hla  son 
Nick  PavloTlc,  who, died  from  Injuries  sns- 
talned  by  an  aeddent  while  In  the  employ 
of  John  B.  Olli^  who  hdd  an  Insurance  pol- 
icy Issued  by  the  Western  Xndonnl^  Ottu- 
pany  covering  snch  llablU^. 

[1]  It  an^eara  txmn  the  record  Out  Wil- 
liam Favlorlc  has  at  all  timea  lived  In  Aus- 
tria ;  that  tbe  accident  wherein  bis  son,  who 
was  a  common  laborer,  sustained  the  Injnries 
as  a  result  of  which  he  died  on  September  5. 
191S,  occurred  on  Sejrtember  2,  101C.  The 
a4>pllcatlon  for  adjustment  of  the  <daim  was 
filed  on  August  17,  1916,  by  Stephen  Pavlo- 
vie, as  attorney  in  fact  of  William  Pavlovie 
to  whom  he  bore  no  relation.  Authority  for 
sudi  action  had  and  taken  by  Stephen  Par- 
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loTfc  was  an  nnaathentlcated  letter  received 
by  him  from  WlUlam  Favlovic,  which  letter 
was  not  written  or  signed  by  the  latter,  but 
f<nr  him  1^  another.  In  onr  <q;)lnloii,  this 
unaatbenticated  letter  written  by  the  father, 
purporting  to  authorize  Stephen  Pavlovlo  to 
act  In  the  matter,  constituted  no  legal  au- 
thority for  the  action  taken  by  Stejdien  Fav- 
lorlc  In  filing  the  appUcatlon.  After  the  fil- 
ing of  the  same  and  the  partial  bearing  of 
the  matter,  Stephen  Pavlovlc  received  and 
presented  what  purported  to  be  a  power  of 
attorney,  signed  by  William  PavloTlc,  au- 
thorizing him  to  initiate  the  proceeding. 
Waiving  the  question  as  to  whether  or  not 
such  purported  power  of  attorney  would 
cure  the  irregularity,  there  is  nothing  in  the 
record  indicating  that  such  document  was 
admowledged  or  its  execution  proved  in  a 
manner  which  could  be  deemed  a  soffldent 
authentication  thereof. 

[2]  While  petitioners  Insist  that  no  party 
in  Interest  filed  the  application,  as  required 
by  section  22  of  the  Workmen's  Compensa- 
tion Act,  their  chief  contention  Is  that  there 
was  no  legal  evidence  of  any  kind  or  nature 
showing  that  William  Pavlovlc  was  a  de- 
l)endent  of  his  son  Nick  Pavlovlc  at  the  time 
of  his  death.  The  evidence  shows  that  de- 
( 'eased  was  22  years  old;  that  he  had  been 
In  this  country  about  four  years;  that  for 
the  purpose  of  providing  means  to  procure 
Iiis  transportation  from  Austria  to  the  United 
states,  his  father  advanced  him  the  sum  of 
SlSO,  and  which  he  repaid.  There  Is  an  en- 
tire absence  of  legal  evidence  tending  to 
show  that  during  said  four  years  of  his  life 
si^nt  In  the  United  States  be  contributed 
finythlng  whatsoever  to  the  support  of  his 
father,  WlUiam  Pavlovlc,  or  sent  him  any 
money  other  than  the  |130  In  repayment  of 
the  loan  made.  The  order  made  is  based 
aoltHy  upon  hearsay  testimony  of  Stephen 
l*aTlovl(^  who  filed  the  application,  which  is 
to  the  effect  that  deceased  deposited  his 
money  with  him,  which  in  foct  Is  untrue, 
since  it  was  deposited  with  hisl  wife,  and 
that  be  from  time  to  Ome,  at  the  request  of 
deceased,  advanced  money  to  him  upon  the 
staracBCTt  of  deceased  that  be  wanted  to 
»end  money  iKme,  and  he  supposed  he  did 
tio.  But  other  than  what  was  told  blm,  he 
knew  nothing  about  It.  While  section!  77, 
Bididlvision  "a",  (tf  tbe  act  provides  that 
"hearsay  or  testimony  not  competent  to  be  ad- 
mitted In  a  trial  In  coort"  may  be  received, 
its  poipose  and  ^ect  are  restricted  to  "state- 
ments, written  or  oral,  of  a  person  who  is 
dead»  <w  who  cannot  after  diligent  seardi 
be  fotrnd,"  and  wbidi  "relate  directly  to  the 
injury  in  qnestlMi."  There  la  nothing  In 
this  provision  wbldi  by  any  interpretation 


could  warrant  a  finding  that  deceased  con- 
tributed to  his  other's  support  by  sending 
him  money,  the  sole  basl^  of  which  is  testi- 
mony to  the  effect  that  deceased  had  re- 
quested from  his  depositary  an  advancement 
of  money,  saying  that  it  was  Intended  for 
such  purpose.  Conceding  the  relation  of  fa- 
ther and  son,  and  that  the  former  was  In  Indi- 
gent drcumstances,  nevertheless  there  Is  no 
evid«ice  whatsoever  which  tends  in  the  re- 
motest degree  to  show  any  recognition  of  his 
needs  on  the  part  of  the  son,  or  that  he  ever 
contributed  .anything  wbateTer  to  his  sup- 
port 

[3]  By  its  order  the  commission  made  an 
allowance  of  $100  to  Stephen  Pavlovlc  for 
funeral  expenses  paid  by  him  in  the  burial 
of  deceased.  Section  22  of  the  act  provides 
that  Jurisdiction  o$  the  commission  la  ob- 
tained upon  the  filing  therewith  of  an  ap- 
pUcatlon in  writing  by  a  party  Interested, 
stating  the  nature  of  the  controversy,  or 
concerning  any  liability  arising  out  of  or  In- 
cident thereto.  No  application  was  at  any 
tbne  made  by  Stephen  Pavlovlc  for  reim- 
bursement.  for  such  expenditure,  and  in  the 
absence  thereof  the  oommlsslon  liad  no  Ju- 
risdiction to  make  an  allowance  to  him  up- 
on the  sole  ground  that  In  the  course  of  the 
proceedings  It  ai^>eared  that  he,  a  stranger 
to  the  record,  had  made  sodi  dlabnnMnwnt 

The  order  Is  annulled. 

We  concur;  CONRBY,  F.  J.;  JABfBlS.  J. 


GORTEB  T.  INDUSTRIAL  ACO.  COUHIS- 
SION  et  aL    (Gir.  2226.) 

(District  Court  of  Appeal,  irirst  District,  Oali- 
fomia.   Oct  22,  1017.) 

Petition  by  one  Gorter  for  a  writ  of  review, 
directed  against  the  Industrial  Accident  Gom- 
mission  and  others,  to  review  an  award  mode  by 
the  commlariMi.  Writ  dfemlssed,  and  award 
affirmed. 

H.  Clyde  Harms  and  Randolph  V.  Whltfaic, 
both  of  San  Francisco,  for  petitioner.  Chris. 
M.  Bradley,  of  San  Francisco,  for  respondenta 

PER  CURIAM.  Petition  for  writ  of  review. 
It  is  contended  by  petitioner  that  the  apolicant 
in  whose  favor  an  award  was  made  by  Che  In- 
dustrial Accident  CommisHion  was  not  in  his 
employ,  but  was  working  independentlyj  al- 
though under  an  arrangement  with  petitioner 
by  which  the  latter  furnished  him  with  the  nec- 
esBQiy  tools  and  appliances  for  performing  his 
work  and  received  40  per  cent  of  the  amounts 
earned  by  the  applicant  The  respondent  In- 
dustrial Accident  Cbmmission  concluded  from 
the  evidence  on  the  whole  that  the  relation  of 
employer  and  employ^  ezieted.  and  thereupon 
made  its  award.  We  are  satisfied  that  the  evi- 
dence sustains  this  oondusion,  and  for  that  rea- 
son the  writ  is  dismissed,  and  Uw  award  af- 
firmed. 
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mUOH  T.  UTAH  APBX  MINXNO  00. 

(No.  3084.) 

(Supreme  Court  of  Utah.    Dee.  4,  1917.) 

1.  HunSB  AIID  Sbbtaht  «»288(3)— Thjubies 

TO  SCBVANT— DtTTT  TO  MAES  PLAOS  SAFB. 
Though  ose  employed  to  operate  a  drilliag 
machine  in  a  mine  was  reqoired  to  inspect  hie 
place  of  work,  he  did  not.  on  the  theory  that, 
he  wae  bound  to  make  the  place  of  work  sue,  aa- 
same  the  risk  of  Injury  from  rock  tailing  from 
the  roof  of  the  mine  in  a  plue  ottar  than  his 
imme^te  place  of  work.i 

2.  MArnn  and  Sutamt  «s»264(l)— Ihjdvzbb 
TO  Sebvavt— Actions— NEQLiaENCx. 

Where  an  injured  servant  alleged  eeveral 
acts  of  the  master's  negligence,  he  may  recover 
CD  proof  of  leea  than  all  of  them. 

3.  Tbiai.  ^E^e(Ki)— lHsxBucinoiffB--BBnnAXh 

The  refnial  of  teqneati  eorexcd  by  the  diacge 
Sirai  is  not  error. 

4.  Tbial  «=9252(1)— iNSTBUonoNS— RxruaAi.. 

The  refusal  of  matraetiiHui  not  jastified  by 
the  eridance,  tbnuli  refleetinc  a  paity^  theory, 
is  not  mar. 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewla,  Judge. 

Action  by  John  Urlch  against  the  Utab 
Apex  Mining  Company.  From  a  Judgment 
for  plalntur,  defendant  appeala  Affirmed. 

King,  Nibley  &  Famswortfa  and  S.  A.  King, 
all  of  Salt  Lake  City,  for  appellant.  Willard 
Hanson,  of  Salt  Lake  City,  for  respondent. 

FRICK,  a  J.  The  plaintiff,  who  was  em- 
ployed by  the  defendant  in  its  mine  for  the 
purpose  of  operating  a  drilling  machine  and 
at  times  to  perform  such  other  duties  as  he 
was  directed,  brought  this  action  to  recover 
damages  toT  personal  injuries  which  he  al- 
leged were  caused  through  the  negligence  of 
the  defendant.  The  acts  of  negligence  re- 
lied on  were  that  the  defendant  failed  to 
property  timber  a  certain  stope  in  its  mine 
where  the  plaintifC  was  employed;  that  it 
negligently  omitted  to  inspect  the  roof,  sides, 
and  "back"  of  said  stope;  that  it  negligently 
failed  to  "pick  down"  the  "loose  rock  and 
earth  from  the  roof,  sides,  etc.,  of  said  stope; 
and  that  It  negligently  gave  assurance  to 
plaintiff  that  said  stope  was  in  a  safe  condi- 
tion. The  defendant  denied  all  of  the  al- 
1^^  acts  of  negl^Dce  and  set  up  the  af- 
firmative defenses  of  contributory  negligence, 
assumption  of  risk,  and  that  plalntilT  was  in- 
jured through  the  negligence  of  certain  of 
his  fellow  servants.  The  jury  returned  a 
verdict  In  favor  of  the  plaintiff.  Judgment 
was  duly  entered  thereon,  and  the  defendant 
appeals. 

The  facts,  briefly  stated,  are:  That  the 
plaintiff  was  employed  to  operate  a  drilling 
machine  In  defendant's  mine.  That  he  had 
been  working  In -the  particular  stope  where 
the  accident  occurred  for  about  sfz  or  seven 
shifts  before  the  accident.  That  on  the 
evening  of  the  day  preceding  the  accident 
a  portion  of  the  timbering  in  said  stope  was 
shot  down  in  discharging  a  blast,  and  on 


the  following  morning  the  plaintiff  went  to 
his  work  at  the  face  of  the  stope  to  operate 
his  drilling  |wft<*i«<iw,  and  the  mine  shift 
boss  then  ordered  the  men  there,  including 
the  plaintiff,  to  "pat  up"  the  timbers  that 
were  shot  down  the  evening  before.  That 
the  plaintiff  and  hla  partner  did  not  remain 
long  at  that  work  for  the  reason  that  the 
shift  boss  told  them:  • 

"Tou  fellows  go  on  your  madilne.  We  want 
to  make  muck,  and  I  will  put  the  timber  men 
here.  They  will  put  these  ambers  up." 

That  the  timber  men  continued  to  put  op 
the  timbers,  and  plaintiff  and  his  partner 
wait  to  work  at  the  face  of  the  stope  with 
the  drilling  machine.'  Plaintiff  and  his  part- 
ner continued  drilling  during  the  day  until 
about  4  o'tSac^  p.  m.  The  shift  boss  ihm 
directed  plaintiff  to  go  down  to  some  other 
point  In  the  mine  about  26  feet  from  where 
plaintiff  was  at  work.  The  shift  boss,  speak- 
ing to  plaintiff,  said:  "John,  go  down  and 
cover  the  chute."  Plaintiff  did  as  directed, 
and  then  returned  to  where  the  shift  boss 
was  In  the  face  of  the  stope.  While  In  tlie 
act  of  passing  to  the  face  of  the  stope,  and 
in  pas^g  through  the  timbers  which  had 
been  put  up  by  the  timber  men  during  the 
day.  earth  and  rock  fell  from  the  roof  of 
the  stope  on  plaintiff,  and  he  sustained  a 
fractured  leg.  Tbe  earth  and  rock  fell  from 
the  roof  of  the  stope  at  a  point  where  the 
timber  men  had  failed  to  timber  clear  up  to 
the  roof  of  the  stope.  It  was  made  to  ap- 
pear that  the  earth  and  rock  would  not  have 
fallen  down  and  plaintiff  would  not  have 
been  injured  If  the  timber  men  had  put  up 
the  timbers  clear  to  the  roof  of  the  stope, 
which  they  failed  to  do.  The  evidence  also 
was  to  the  dTect  that,  under  the  rules  of  the 
defendant,  plaintiff  was  required  to  Inspect 
the  place  where  he  was  at  work.  It  was, 
however,  not  the  duty  of  the  plaintiff  to  In- 
spect the  stope  at  the  point  where  he  was 
Injured,  and  he  testlfled:  "I  did  not  do  any 
timbering  and  had  nothing  to, do  with  It." 
It  nevertheless  was  necessary  for  him  to 
pass  under  it  to  go  to  the  face  of  the  stope 
where  he  was  at  work,  as  before  stated.  It 
also  appeared  that  the  timber  men  could 
have  protected  the  roof  of  the  stope,  and 
could  have  made  the  place  reasonably  safe 
by  putting  in  what  is  termed  a  "short  set" 
of  timbers  and  covered  them,  which  they 
failed  to  do,  and  the  earth  and  rock  fell 
down  and  injured  plaintiff  as  before  stated. 

Upon  substantially  the  foregoing  facts, 
counsel  for  defendant  moved  for  a  nonsuit 
The  motion  was  denied,  and  they  now  In- 
sist the  district  court  erred  in  refusing  to 
grant  the  motion. 

[1]  Counsel  contend  that  the  motion  shouhl 
have  beea  granted  for  the  reason  that  tills 
case  comes  within  the  rule  laid  down 
this  court  In  the  case  of  Oolesh  v.  Utah  Apex 
M.  Co..  162  Pac.  369.   We  cannot  agree  vrith 
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coniueL  In  tbat  case  the  complaining  serv- 
ant waa  an  expert  timber  man,  and  as  sndi 
was  engaged  1^  the  master  to  perform  ttw 
master^  dnt7  of  making  the  place  irtiere  he 
was  at  work  at  Oie  ttme  of  the  accident 
reasonably  safe  for  all  the  workmen  who 
were  onployed  In  the  mine,  and  be  was  In- 
jured while  In  the  Tei7  ftct  of  performing  the 
doty  aforesaid.  It  was  accordingly  held 
that,  in  Tlew  of  ttie  nndlqnited  facts  In  that 
case,  the  servant  bad  assumed  the  risk  as  a 
matter  of  law.  Not  so  In  tbls  case.  Here  the 
^InUfl  was  chaqM  only  with  the  doty  of 
Inspecting  and  making  r^sonably  safe  the 
place  where  be  was  working.  He  bad  notb- 
iDg  to  do  with  tnepecting  any  other  portion 
of  the  mine  or  maintaining  It  safe.  It  was 
the  master's  duty  to  make  and  maintain 
every  part  of  the  mine  reasonably  safe,  and 
the  mastw  was  absolved  from  the  perform- 
ance of  tbat  duty  as  against  the  plaintiff 
only  at  the  particular  place  where  he  was  en- 
gaged In  his  regular  work.  As  to  that  place 
the  plaintiff  absolved  the  master  from  the 
duty  aforesaid,  but  he  did  not  do  so  wUh 
respect  to  any  oUier  place  In  the  mine. 

The  evidence  showed  tbat  the  plaintiff  was 
Injured,  not  at  the  place  where  he  was  en- 
gaged, but  at  some  distance  therefrom. 
True,  the  distance  was  not  great,  being  mere- 
ly seven  or  eight  feet;  but  tbat  is  not  ma- 
terial. The  trial  court.  In  clear  and  apt 
phraseology,  submitted  that  phase  of  the  case 
to  the  jury,  and  they  found  the  facts  in  that 
regard  In  favor  of  the  plaintiff. 

[2]  Counsel,  however,  also  insist  tbat  there 
is  no  evidence  In  support  of  plaintiff's  al- 
legations that  the  defendant  gave  him  assur- 
ance tbat  the  stope  was  safe.  If  counsel's 
claim  be  granted  as  broadly  as  it  is  made, 
yet  that  Is  no  reason  why  plaintiff  was  not 
entitled  to  have  the  case  submitted  to  the 
jury  upon  the  acts  of  negligence  of  which  be 
produced  evidence.  It  was  not  necessary  for 
him  to  establldi  every  act  of  negligence, 
whether  of  commission  or  of  omission,  tbat 
he  had  alleged  In  the  complaint  It  was 
sufficient  if  he  established  one  or  more  of 
them.  The  district  court  therefore  did  not 
err  In  denying  the  motion  for  nonsuit 

It  is  also  insisted  that  the  district  court 
erred  in  refusing  to  direct  a  verdict  in  de- 
fendant's favor.  What  has  been  said  respect- 
ing the  motion  for  nonsuit  also  answers  that 
contention. 

It  Is  further  contended  that  the  district 
court  erred  In  giving  the  paragraphs  num- 
Itered  13  and  16  of  its  dbarge  to  the  Jury. 
The  contention  is,  not  tbat  the  paragraphs 
complained  <it  do  not  state  correct  proposi- 
tions of  law,  but  is  tbat  they  contain  mat- 
ters not  covered  by  the  evidence.  In  our 
judgm^it  the  criticism  is  not  well  founded. 
Conceding,  however,  that  counsel's  conten- 
tiwis  were  correct,  yet.  In  view  of  the  evl- 
dence.  the  matters  complained  of  could  not 


have  prejudiced  Qie  defendant,  and  hence 
this  asdgnment,  for  tiuit  reasCbi  If  for  no 
other,  must  falL 

[S,  43  It  is  next  oooteoded  that  the  court 
erred  In  refusing  to  Charge  the  Jury  aa  re- 
qnested.  VhOe  the  assignment  of  errors  In- 
clndea  all  requesta  from  No.  2  to  No,  37,  yet 
In  tlieir  brief  counael'a  argument  covers  only 
reaneata  numbered  8. 4,  ^  10,  and  14.  Re- 
quest Na  4  was,  bowev^,  In  snb^nce  given 
by  the  court  in  Its  general  charge,  and  «rror 
can  therefore  not  he  predicated  on  the  opurt's 
refusal  to  give  that  request  An  of  defend- 
ant's requests,  however,  bear  intrinsic  evi- 
dence of  havii^  been  prepared  in  counsel'a 
office  befbre  tiie  trial.  The  language  in  re- 
qnesta  numbered  S,  5,  6,  10,  and  14,  being 
all  of  those  remaining  to  which  reference  is 
made  In  counsel's  brief,  is  either  too  broad 
or  not  sufficiently  guarded,  in  view  of  the 
evidence.  While  those  requests,  no  doubt, 
reflect  defendant's  theory,  they  do  not  cor- 
rectly reflect  the  evidence,  and  the  court 
therefore  committed  no  error  in  refusing 
them,  or  any  of  them.  The  court,  however, 
in  its  charge  to  the  jury,  fully  and  fairly  cov- 
ered every  phase  of  the  case,  and  correctly 
stated  the  law  explicable  to  the  facts,  as 
they  were  developed  at  the  trial,  to  the  Jury. 
No  essential  element  was  omitted  from  the 
charge,  and  the  jury  were  fully  advised  re- 
specting the  rights  and  the  duties  of  Iwtb 
parties. 

The  record  discloses  no  prejndldal  error, 
and  hence  the  judgment  la  affirmed,  with 
costs  to  respondent 

McCABTT,  CORFMAN.  THURUAN,  and 
GIDEON.  JJ.,  concnr. 


MURRAY  V.  HATS  et  at   (No.  3063.) 
(Supreme  Court  of  Utah.    Dec.  6,  1917.) 

1.  Pabtztion  «=9ll4(4>— ATToanxT'a  Btes— 
PowBB  TO  Allow. 

Under  Comp.  Laws  1907,  I  8566,  providing 
tbat  the  costs  of  partition,  including  reasonable 
counsel  fees  expeudfd  by  either  party  for  the 
common  benefit,  and  other  disharsements,  must 
be  paid  by  the  parties  reapectiveiy  entitled  to 
share  In  the  lands  divided  in  proportion  to  their 
respective  interests,  and  may  be  Included  and 
specified  in  the  Judgoient,  and  in  such  case  shall 
be  a  lien  on  tlie  several  sbares,  the  court  In  a 
partition  suit  may  allow  counsel  fees  to  plain- 
tiff, provided  the  fees  are  reasonable  and  the 
services  rendered  are  such  as  are  necessary  and 
for  the  common  benefit  of  all  parties  interested 
in  the  premises,  and  may  tax  a  proper  part 
thereof  against  tlie  part  of  tbe  fund  belonging 
to  defendants. 

2,  Appeal  and  Srbob  «=>1024(S)— Bbthw— 
Ax-nowAncB  or  CoimsEi:.  Fees. 

What  sum  would  constitute  a  reastmable  at- 
torney's fee  to  the  plaintiff,  in  a  partition  suit, 
was  a  question  of  fact,  and  where  the  opinions 
of  leading  attorneys  differed  as  to  the  amount, 
which  would  constitute  a  reasonable  fee,  and 
there  waa  snbatantial  evidence  to  support  the 
court's  findins,  it  would  not  be  disturbed,  es- 
pecially as  the  court  had  before  It  the  entire 
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record,  and  wm  famjllar  wltli  the  lervleeB  ren- 
dered, and  better  able  to  determine  tbe  necessit; 
and  value  of  such  services,  and  whether  they 
were  for  die  benefit  of  all  partiei  than  tbe  So- 
prase  Oowt 

&  PAKmoH  «s»U4(D    Ax««aR*a  Vwa  — 

Allowakoz. 
It  is  the  duty  of  counsel  for  a  party  to  a 
partition  snit  to  see  that  tbe  property  when 
■old  brings  aa  higb  a  price  as  can  poanbly  be 
obtained,  and  where  an  attorney  renders  serv- 
ices and  gives  adrice,  resultiug  In  a  higher  price 
being  obtained  than  woald  otberwiae  be  obtain- 
ed, he  is  entitled  to  have  tbe  court  oonaMer  aoch 
■erricaa  in  determininK  tbe  amount  o£  attor- 
ney's fees  to  be  allowedr 

4.  Pabtition  ^=3114(4)— Attobnbt's  Fees— 
axxowakok. 
Unless  the  atrrloea  rendered  by  counsel  for 
defendants  in  a  partitioB  suit  assist  in  sobm  way 
to  insure  the  buyer  a  better  title  or  to  obtain 
more  for  the  property  than  would  otherwise 
be  obtained,  dnenoants  tat  not  neesssarily  en- 
titled to  any  counsel  fees. 

Ai^^eal  from  DlsCrlct  Court,  Salt  lAbe 
Count]';  Geo.  G.  Armstrong,  Judge. 

Action  by  James  A.  Murray  against  Steph- 
en Hays,  Mary  A.  Hays,  and  tbe  Phelan 
Fund.  From  an  order  fixing  and  allowing 
counsel  feei^  fha  defendants  Hays  appeaL 
Affirmed. 

Booth.  Lee,  Badger  &  Klch.  of  Salt  Lake 
Citj^,  for  appellauts.  Harry  Boblnson  and  Z. 
O.  Leatherwood,  both  of  Salt  Lake  City,  for 
respondent  Murray. 

GIDEON,  J.  On  May  17,  1915,  James  A. 
Unrray  brought  an  action  In  the  district 
court  of  Salt  I^ke  county  against  Steplm 
Hays  and  Mary  A.  Hays,  bis  wif^  and  the 
nielan  Fund,  a  corporation,  to  parUtlon  cei^ 
tain  premises  Jointly  owned  by  sncb  parties 
and  harlng  a  frontage  of  feet  on  Main 
street  In  Salt  Lake  City.  It  is  alleged  that 
the  plaintiff  Hvrraiy*  owned  an  undivided 
one-half  Intwest  and  Hays  and  the  Fhelan 
Fond  an  undivided  one-fourth  interest  each 
In  said  preoilses.  Sut^  ownership  is  admit- 
ted tqr  the  [headings,  and  at  no  time  was 
there  any  issue  as  to  the'respecdve  Ibfercst& 
of  the  parlies  la  the  property.  "The  defend- 
ants Hays  and  wife  employed  separate  coun- 
sel, as  did  also  the  Phelan  Fund.  Separate 
answers  were  filed  In  which  It  was  pointed 
out  that  JIary  H,  Murray,  wife  of  the  plaln- 
tlCf.  and  Matilda  T.  Murray,  wife  of  a  former 
owner  of  the  premises,  were  necessary  par- 
ties to  the  action.  As  a  result  of  <!uch  allega- 
tions in  tbe  answers  the  plalntifT  procured  a 
release  and  disclaimer  of  nil  Interest  In  the 
premises  by  both  Mary  H.  and  Matilda  T. 
Murray.  The  defendants  Interposed  an  addi- 
tional defense  that  prior  to  the  bringing  of 
the  action  another  suit  for  the  partition  of 
the  property  had  been  Instituted,  and  that 
while  sncb  action  was  pending  the  owners  of 
the  premises  (plaintiff  and  defendants  here) 
had  entered  Into  an  agreement  that  no  parti- 
tion of  the  property  should  be  bad  uptll 


Jn^  1, 191%  at  wUdi  data  a  lease  tiwn  ezist^ 
Ing  on  the  premises  and  running  to  tbe  Na- 
tional Bank  of  tbe  BqmbUe  would  termloate. 
An  amended  complaint  was  filed,  and  socta 
proceedings  «-««  had  that  aftor  tbe  matter 
bad  been  pending  In  court  some  18  months 
the  premises  were,  on  the  28th  day  of  Septem- 
ber, 1916,  sold  to  one  Thomas  K earns  for  the 
sum  of  $360,000.  After  confirmation  of  auch 
sale  by  the  district  court  plaintlfC  filed  his 
petition  asAitng  tat  an  order  or  Jndgmoit  fix- 
ing the  amount  of  counsel  fees  to  be  allow- 
ed Urn  and  praying  that  the  same  should  be 
paid  out  of  the  general  fund  then  In  the 
bands  of  the  referee  and  master  of  sale,  and 
that  said  amount  should  be  made  a  lien  on 
said  fund  in  favor  of  the  plaintiff.  The  peti- 
tion sets  out  in  detail  the  institution  of  the 
suit  and  all  the  proceedings  bad  therein  dur- 
ing Its  pendency,  inclmdlng  negotiations  had 
among  the  several  parties  Interested  relating 
to  tbe  value  of  tbe  premises,  procuring  of 
purchasers,  etc.  The  defendants  filed  sepa- 
rate demurrers  to  the  petition,  which  de- 
murrers were  overruled.  Thereafter  answers 
were  filed  denying  plaintiff's  riiJit  to  counsel 
fees  and  also  denying  the  power  of  tbe  court 
to  allow  any  amount  to  plaintiff  as  and  for 
counsel  fees. 

A  hearing  was  had  at  the  caaxAv^toa  of 
which  the  court  made  an  order  flxinK  tbe  en- 
tire amount  of  cotmsei  ffees  to  be  allowied  at 
$10,000,  and  directing  that  98,000  of  that 
sum  sboiUd  be  paid  to  plaintiff,  and  $1,000  to 
Bays  and  wife,  and  $1,000  to  the  Phelan 
Fund.  From  that  order  Hays  and  wife  bring 
tb»  matter  to  this  court  on  appeal. 

Many  errors  are  assigned.  Appellants, 
however,  chiefly  contend:  (1)  That  tbe  court 
had  no  power  to  allow  counsel  fees  to  tbe 
plaintiff;  (2)  assuming  that  tbe  court  bad 
such  power,  It  was  without  authority  to  tax 
any  part  of  the  amount  allowed  plaintiff 
against  that  portion  of  tbe  fund  bel(mglng  to 
appellants;  and  (3)  that  In  any  event  the  oi^ 
der  adjudging  that  plaintiff  should  receive 
$8,000  is  not  warranted  by  the  evidence  and 
record  in  this  case. 

The  determination  of  the  Issues  involved 
necessitates  a  constructi<m  of  Comp.  Laws 
1907,  I  3568.  relating  to  apportionment  of 
costs  In  partition  proceedings.  That  section 
reads: 

"The  costs  of  partition,  indndlng  reasonable 
couneel  fees  expended  by  the  plaintiff  or  either 
of  the  defendants  for  the  common  benefit,  fees 
of  referees,  and  other  disbursements,  must  be 
paid  by  the  parties  respectively  entitled  to  share 
in  the  lands  divided,  m  proi>ort!on  to  their  re- 
spective Interests  therein,  and  may  be  included 
and  specified  In  the  Judgment.  In  tbat  case 
they  shall  be  a  lien  on  the  several  shares,  and 
the  judgment  may  be  enforced  by  execution 
against  such  shares,  and  against  other  property 
held  by  the  respective  paroes.  When,  however, 
UUgatloii  arises  between  sonia  of  the  pardea 
only,  the  court  may  require  the  expenses  of  such 
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litigation  to  be  paid  by  tin  partlei  tlieretot  or 
any  of  them." 

CI]  But  UtUe  can  or  need  be  said  In  addl- 
tlon  to  the  langnage  found  In  that  sectlm  to 
detwDdna  wbat  powara  are  given  the  ooort 
in  axtportloning  tbe  oostfl  Incorred  In  parti- 
tloa  prooeedinci.  Tbe  language  used  dla- 
tinctly  states  Oat  Che  ooeta.  including  reason- 
able oomiael  tees,  expended  by  plaintiff  or  ei- 
ther of  the  defendaiita  for  tbe  oommon  bene- 
fit, moat  be  paid  by  the  parties  entitled  to 
BfaaiB  in  tbe  partition.  Two  things  are  to 
snide  the  court  in  determining  the  allowance 
of  fees  and  tiie  amoonta  tliereof :  (a)  Tbe  feea 
most  be  reasonable;  (b)  tbe  swvlces  tendered 
muBt  have  been  necessary  and  for  the  com- 
mon benefit,  that  la,  for  the  benefit  of  all  par- 
ties interested  In  the  premiaes  to  be  parti- 
tioned. Tbat  section  la  taken  verbatim  from 
tile  Oallfomia  Code,  and  such  has  been  tbe 
holding  of  the  Bnpreme  Court  of  that  state 
regarding  the  authority  of  the  courts  to  ap- 
portion and  fix  fees  In  partition  actions.  In 
fact,  the  court  seems  to  accept  that  construc- 
tion as  a  self-evident  pnqHwltion,  and  pro- 
ceeds to  apply  It  without  discussing  the  mean- 
ing or  Intent  of  the  language  used  In  the  stat- 
ute. Watson  v.Sjatro,  103  Cal.  169, 37  Pac.  201. 
A.  similar  statute  exists  in  New  York,  and  a 
like  holding  has  been  made  by  the  courts  of 
Uiat  state.  Warren  v.  Warren,  203  M.  T.  260, 
96  N.-  EL  417 ;  Story  v.  Lutklns  et  aL,  77  Misc. 
Rep.  17.  135  N.  T.  Supp.  US. 

Tbe  contention  of  appellants  that  the  court 
was  withont  authority  to  allow  plaintiff  any 
counsel  fees  therefore  must  fall. 

Tbe  farther  contoitloa  on  the  part  of  ap- 
pellULts  that,  Qiough  the  coart  was  anthor- 
laed  to  fix  and  allow  plaintiff  oonns^  fees,  It 
was  without  anthorll?  to  tax  any  ^ut  of  the 
ammmt  against  that  part  of  the  fund  In  the 
liands  of  the  referee  and  master  of  sale  be- 
longing to  the  appellants  Is  answered  oon- 
■'trary  to  that  contention  by  the  statute  and 
the  cases  dted  above. 

[M]  We  have  now  to  consider  the  ftirther 
contention  tbat  the  fees  allowed  are  exorbi- 
tant, and  that  the  amount  awarded  plaintiff 
is  excessive  under  the  facts  and  drcum- ; 
stances  as  disclosed  by  the  record  In  this  ap- 
peaL  What  sum  would  constitute  a  reason- 
able fee  was  a  question  of  fact  Where  there 
Is  a  conflict  In  the  testimony  as  to  such  sum, 
the  conclusion  of  the  trial  court  will  not  be 
dlstarbed,  unless  clearly  opposed  to  the 
weight  of  the  evidence.  At  the  hearing  a 
number  of  leading  lawyers,  both  on  behalf  of 
respondent  and  appellants,  gave  the  court 
their  opinions  under  oadi  as  to  what.  In  their 
judgmukt,  would  be  a  reasonable  fee  Cor  ^ 
aerrleas  rendered  tqr  plaintiff^  coans^  The 
Bttom^B  testiftrlng.  as  might  vtHl  be  eqiect 
ed.  differed  as  to  the  amount  which,  in  their 
Jodgmeuts,  wonld  oousUtiite  a  reaamable  fee. 
Upon  tfiat  conflicting  testimony  we  would  not 
be  JnsUfled  should  we  hoid  that  the  finding  of 


the  trial  eoort  is  not  aiqworted  by  w  la  In 
conflict  with  the  weitfit  of  the  eridenoew  As 
above  stated,  the  llUgatUm  waa  in  the  courts 
something  like  18  months.  Thera  was  testi- 
mony offered  by  plaintiff's  counsel  as  to  the 
services  roidered  by  him.  Including  negotia- 
tions wlUi  the  different  parties  In  Interest  as 
to  the  consideration  or  price  to  be  obtelned 
for  the  property,  procuring  bidders,  and  also 
as  to  whether  the  property  could  be  i>arti- 
tloned  without  sale.  Plaintiff's  counsel  was 
permitted  to  testis  respecting  servlcea  and 
advice  given  by  him  which  resulted,  as  he 
contends,  In  procuring  a  much  higher  price 
for  the  proper^  than  the  sum  for  which  it 
had  been  appraised,  the  excess  being  practi- 
cally $95,000,  all  of  which,  It  Is  contended  on 
hlfl  part,  was  fw  the  common  ben^t,  and  as 
such  was  proper  evidence  to  be  considered  by 
the  court  In  determining  the  amount  of  coun- 
sel fees  to  be  allowed  plaintiff  iu  the  action. 
It  Is  contended  on  the  part  of  appellants  tbat 
the  coiirt  had  no  right  to  consider  such  tes- 
timony In  determining  the  fee  or  the  ajvor- 
tlonment  of  the  same,  and  that  the  court 
should  consider  only  such  services  as  were 
directly  connected  with  the  proceedings  in 
court  It  Is  undoubtedly  the  dtity  of  oonnsel 
to  see  that  pn^rty  In  partition  proceedfaigs 
when  sold  brings  as  hl^  a  price  as  possibly 
can  be  obtained,  and  an  attorney  representing 
any  party  owning  an  Interest  in  such  proper* 
ty  should,  we  think,  have  the  rl^t  to  have 
the  court  fMnslder  an  services  rendered  by 
him  in  the  determination  of  what  his  teas 
shall  be.  All  of  the  parties  are  nnquestkm- 
ably  Interested  in  the  amount  received  for 
the  premises  In  partition  proceedings  and  any 
Increase  in  the  amount  obtained  Is  for  tlie 
common  benefit.  Of  necessity  plaintiff's  coun- 
sel has  the  'laboring  oar"  In  partition  pro- 
ceedings. He  is  required  to  prepare  the  com- 
plaint so  as  to  protect  the  Interests  of  all  tlie 
parties  owning  any  part  of  the  premises  In 
question,  and  unless  it  can  be  shown  that  tbe 
services  rendered  by  oonnsel  for  defendants 
assisted  in  some  way  to  Insure  the  buyer  a 
better  title,  or  that  by  some  act  on  the  part 
of  such  counsel  more  was  obtained  for  the 
premises  than  otherwise  would  or  could  have 
been  obtained  and  to  that  extent  such  serv- 
ices were  for  the  oommon  benefit,  defendants 
are  not  necessarily  entitled  to  any  counsel 
fees.  It  appears  In  this  action  that  the  de- 
fendants Hays  and  wife  employed  counsel, 
and  that  the  defendant  Fhelan  Fund  also  em- 
ployed counsel,  and  that  sndi  counsel.  In  an- 
swering, alleged  certain  defects  In  the  com- 
plaint by  the  ondsslon  of  parties,  and  that 
ttiereafter  such  defects  were  cured  by  plain- 
tiff and  an  amended  complaint  filed.  To  that 
extent  sodi  services  on  the  part  of  connsel 
for  defendants  were  beneficial  to  all  parties 
interested.  Tbe  court  evidently  recognised 
that  fact  because  In  Ita  Judgment  it  decreed 
tbat  the  total  oounsel  fees  be  fixed  at  naooo. 
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and  that  |%iOOO-  sboold  bft  paid  to  tbe  coun* 
sel  repress Ung  defendants.  Tbe  coort  found 
that  tbe  aervioui  rendered  by  counsel  for  de- 
fendants were  of  tbe  reastmable  vahie  of  92,- 
000  and  were  for  the  benefit  of  all  the  parties 
Interested.  Olie  further  findlnc  Was  made 
that  tbe  soTlote  of  plaintUTa  Goonael  were 
reasonably  worth  the  sum  of  $8,000,  and  that 
fals  aerrices  were  for  the  common  benefit  As 
stated,  there  Is  snbstantlal  evidence  In  the 
raoord  to  support  the  court's  flndlngs,  and 
therefore  we  do  not  feel  called  upon  to  dis- 
turb them.  In  addition  to  the  testimony  here 
In  support  of  and  against  plalntlfTs  petition 
In  this  proceeding,  the  court  had  before  It  the 
entire  record  of  the  whole  case,  and  of  necee- 
sflty  was  familiar  with  the  sendees  rendered 
by  counsel  for  the  Tespecttve  parties,  and  was 
therefore  better  able  to  determine  the  neces- 
sity and  value  of  such  services  and  whether 
or  not  such  services  were  for  tbe  benefit  of 
all  the  parties  Interested  In  the  property  than 
are  we. 

Many  cases  are  r^erred  to  by  appellants 
from  courts  holding  contrary  to  the  rulings 
Indicated  here.  An  examination  of  those 
eases  wlU  disctose  that  tbe  statutes  under 
whlcb  tbe  decidons  therein  were  rendered 
are  ncrt:  at  all  tfmlUr  to  ours.  Nnmerons 
cases  are  dted.  for  Instance,  from  the  lUlnola 
Court  of  Appeals  holding  that,  when  defend- 
ants have  appeared  and  filed  answers  In  pan- 
tiUton  pvooeedings  atathig  a  substantial  de- 
teaae,  nopart  of  plaintiUTs  counsel  fees  should 
bo  taxed  against  tbe  fond  or  property  of  the 
defendants.  Sndi  boldlnpi  follow  Qie  stat- 
ute ftf  that  state,  but  are  not  controlling  nn- 
dw  a  statute  suA  as  section  3566.  supra. 

For  tbe  reasons  stated,  the  Judgment  of  the 
lower  oonrt  la  affirmad.  BeqiKiitdent  to  re- 
cover costs. 

FBICK,  0.  J.,  and  McCABOT,  C0RF21AN, 
and  THUBHAN,  33.,  oncur. 


DANIELS  SMITH  et  at.  (No.  SDTl.) 
(Supreme  Oonrt  of  Utah.   Nor.  28^  IWt.) 

1.  PBAUDUMWT    CoHVETAlTCEa    ^!=»52(1)  — 
HOMSTBAD. 

An  owner's  oonveyance  of  his  homestead  to 
Us  wife,  with  intent  to  defraud  bis  creditors, 
does  not  affect  his  right  to  claim  a  homestead 
exemption  in  the  property  eonveysd.t 

2.  V^TJBxnxHT  CoirvBTAirou  4Rs>0aC!)  — 

HOMmVAD— I>E0LAaA3SOn. 
Under  Comp.  Laws  1907,  |  1149,  proridiog 
that  failure  to  make  a  homestead  declaration 
shall  not  impair  the  homestead  right,  a  hus- 
band's failure  to  make  sucb  declaration  ia  imioa- 
terial  in  a  creditor's  suit  to  set  aside  the  home- 
stead's fraudulent  conveyance  to  his  wife.' 

3.  OBaniTOBs'  Smr  <8=>i50  —  Futotb  Jtmo- 

MUTO  STOPKITT. 

In  creditor's  salt,  defendant  cannot  be  re* 
qoired  to  deposit  stodc  with  clerk  of  court  as 


^Onaby  v.  AadsrsHi.  161  Ph.  ffi. 
■  NIciMB  V.  Prtkraon,  SO  Utab,  391, 


Fao.  <29. 


aeoority  for  future  -Judcments  which  plaintiSs 
may  obtain  to  satisfy  rentals  not  yet  due. 

Appeal  from  District  Cottrtt  Wflber  Coun- 
ty;  J.  A.  Howell,  Judge. 

Creditor's  suit  by  Max  Daniels  agalBSt 
Shnory  A.  Smith  and  Ethel  Bllckensdorfer 
Smith.  Judgment  for  plalntlCT,  and  defend- 
ants appeal.  Remanded,  with  directions. 

George  Halverson,  of  Ogden,  for  appel- 
lants. A.  T.  Sanford,  of  Salt  Lake  City, 
respondent 

VUlCKp  O.  3.  This  is  a  creditor's  suit 
against  tbe  defendants,  who  are  husband 
and  wUb.  The  purpose  of  the  action  was  to 
have  certain  conveyances  of  real  estate  made 
by  the  husband  to  the  wife  declared  void  as 
against  tbe  plaintiff,  and  tcr  have  the  pro- 
ceeds which  tbe  wife  obtained  tor  said  real 
estate  declared  to  be  held  in  trust  by  her  for 
tbe  use  of  her  husband,  and  flmt  the  same 
be  stalled  to  satisfy  the  plalntlfTs  judg- 
ments which  he  bad  obtained  against  tbe  hus- 
band. Briefly  stated,  tbe  controlling  facts 
are  as  follows: 

On  the  14tli  day  ot  October,  1912,  the  plain- 
tiff and  the  defendant  Emory  A.  Smith  en- 
tered Into  an  agreement  whereby  said  Smith 
leased  fi*om  tbe  plaintiff  certain  pranlses  In 
Salt  Lake  City  for  tbe  term  of  five  years, 
comm«iclng  on  the  Ist  day  of  November, 
1912,  and  ending  on  the  1st  day  of  November, 
1917.  Mr.  Smith  agreed  to  pay  as  rent  for 
said  premises  the  sum  of  f9,675  in  monthly 
installments  hs  provided  in  the  lease.  At  the 
time  the  lease  was  entered  Into  Mr.  Smith 
represented  to  tbe  plaintiff  that  he  owned 
real  estate  In  Weber  county,  "Dtah,  of  the  val- 
ue of  fl5,000.  Mr.  Smith  went  Into  posses- 
sl<ni  of  the  demised  premises,  and  some  time 
in  April,  1913,  he  asked  permission  from  the 
plaintiff  to  assign  the  unexpired  term  of  the 
lease  to  a  corporation  which  he  proposed  to 
organize.  While  the  plaintiff  gave  such  per- 
mission, yet  It  was  given  upon  tlie  express 
condition  that  Smith  should  not  be  released 
from  the  obllgatioD  to  pay  the  rent  on  the 
demised  premises  as  he  bad  agreed,  ^o  cor- 
poration was  formed,  but  Smith  subsequently 
assigned  the  lease  to  one  I'eU'rson  upon  the 
condition,  however,  that  Smith  was  to  be 
held  for  the  rent  On  the  12th  day  of  May, 
1013,  Smith  conveyed  to  his  wife,  the  other 
d^endant  in  this  action,  by  proper  -deed  of 
conveyance,  seven  separate  parcels  of  real 
estate,  being  oil  ot  tbe  real  estate  owned  by 
him,  for  tbe  nominal  consideration  of  |1. 
We  remark  that  it  is  conceded  by  tbe  de- 
fendants that  the  conveyance  was  voluntary 
and  without  consideration,  and  the  court 
found  la  that  connection  that  the  conveyance 
was  made  "for  the  purpose  of  hindering,  de- 
laying, and  defrauding  his  [Smith's]  credi- 
tors and  particularly  the  plaintiff  herein  on 
account  of  the  obligation  existing  by  virtue 
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of  Qm  lease"  ftforesaid,  whieb  finding  Is  am- 
ply Btirtalned  by  the  evlilaice.  The  deed 
aforesaid  was  eancated  and  acknowledfed  oa 
the  12th  day  of  May,  191S,  hut  was  not  n- 
oozded  nntn  the  isth  day  of  May,  1914.  On 
the  6th  day  of  September,  1918,  Mr.  Smith's 
wUe  sold  one  ct  tihe  seven  parc^  of  reel  es- 
tate which  her  husband  had  deeded  to  hes  as 
aforasald  and  recetved  therefor  the  som  of 
¥8,600.  In  .April,  1914,  die  asAA  another  of 
said  parcels  and  received  the  snm  of  |3,500 
tberetbr,  and  in  Septraober,  1914,  she  kAA 
still  another  of  said  parcels,  for  whldt  she 
received  ttte  sum  of  $74.00.  The  wife,  after 
the  foregoing  convinces,  held  In  ber  own 
name,  four  of  the  seven  parcels  of  real  estate 
whidi  had  been  conveyed  to  her  bj  her  bus- 
band  as  aforesaid.  The  combined  value  of  said 
four  parcels  was  agreed  to  be  $2,660  or  $2,700. 
The  wife,  with  a  part  of  the  proceeds  derived 
from  the  three  parcels  of  land  sold  as  afore- 
said, purchased  stock  in  a  certain  corporation 
of  the  par  value  of  $8,000.  While  the  action 
was  pending,  or,  perhaps,  after  judgment  was 
entered  in  this  case  In  the  court  below,  three 
of  the  four  parous  of  land  still  retained  by 
the  wife  were  sold,  with  the  consent  of  the 
plaintiff,  and  the  proceeds  derived  therefrom 
were  brought  Into  court  to  await  the  final  de- 
termination of  this  action.  The  rent  was  paid 
either  by  Mr.  Smith  or  by  Mr,  Peterson,  the 
assignee  of  the  plaintiff,  to  the  end  of  June, 
1914,  and  slncb  tiiat  time  no  rent  has  been 
paid  on  the  demised  premises.  The  plaintiff 
instituted  three  several  actions  against  the 
defendant  Smith  and  his  assignee,  Peterson, 
to  recover  the  uivald  rent  and  has  obtained 
Judgments  In  said  actions  as  follows:  In  the 
first  action  he  obtained  Judgment  for  $327, 
lacludiog  costs,  in  the  second  action  he  re- 
covered Judgment  for  $371.00,  and  In  the 
third  action  for  $388,  amounting  In  the  aggre- 
gate to  $1,086.60.  The  plaintiff  has  thus  ob- 
tained Judgments  for  the  rent  for  the  full 
period  of  time  ending  December  31,  1914. 
Before  the  bringing  of  this  action  executions 
were  duly  Issued  on  all  of  the  Judgments 
against  both  Smith  and  Peterson,  which  ex- 
ecntlons  have  all  been  returned  unsatisfied 
for  want  of  goods  and  chattels,  etc  It  also 
was  made  to  appear  that  Mr.  Smith  had  dis- 
posed of  all  of  his  personal  property,  and  had 
expended  the  proceeds  received  therefor  to 
support  his  family. 

The  defendants  in  this  actltm  claim  the 
one  parcel  of  land  still  held  In  the  name  of 
the  wife,  and  the  proceeds  of  the  parcels 
wbldi  were  sold  with  the  plaintiff's  cmisent 
as  aforesaid,  the  a^cr^te  value  of  which 
proceeds  and  pan»l  of  land  amount  to  the 
sum  of  $2,600  or  $2,700,  as  exempt  as  a 
homestead  under  our  statute  which  allows 
all  heads  of  CamUles  a  homestead  exemption 
not  exceeding  a  certain  value,  or,  in  case 
the  homestead  has  been  s(dd,  tben.  In  lieu 
thereof,  the  proceeds  derived  therefrom  not 
exceeding  th«  value  aforasald  for  the  period 


of  tme  year.  Tlw  anunmt  eC  homestead 
onpUon  Mr.  Smltb  Is  entitled  to  under  our 
statute  la  as  tbliows:  tLW  for  himself, 
$600  for  bis  wife,  and  $200  for  ewA  mlncH* 
ehOd  depmdent  upon  him  tta  snniort  He 
has  a  wife  and  five  minor  children  dependent 
upon  him.  He  thervfiore  would  be  entltied  to 
ctalm  a  homestead  exemption  amounting  to 
the  sum  of  $8,260.  The  district  oonrt,  how- 
ever, foond  that  in  visw  that  Mr.  Smith  was 
gnUtgr  of  fraud  In  disposing  of  bla  property 
that  by  reason  of  that  fact  he  was  prevented 
from  anccesafally  ^ftmtitg  a  hcsnestead  ex- 
emptltm  In  the  proporty  convened  to  his  wife, 
and  hence  denied  his  claim  of  homestead  ex- 
emption. The  court  further  found  toat  the 
wife  held  all  <tf  the  prtqjwrty  conveyed  to  her 
by  her  husband,  and  the  proceeds  derived 
therefrom  as  before  stated,  in  trust  for  him. 
and  altered  Judgment  regnirlng  the  wife — 
"to  indorae  said  stoclc  [purchased  ss  aforesaid] 
in  blank  and  deliver  the  same  to  the  clerk  of 
this  court,  •  •  •  to  be  held  by  the  clerk  of 
this  court  pmding  the  final  determmatlwi  of 
an;  action  which  may  be  brought  for  the  pur- 
pose of  recovering  rent  dne  the  plaintiff  from 
the  defendant  Emory  A.  Smith  upon  the  lease 
set  out  in  the  complaint  and  findings,  and  that 
the  plaintiff  may  Iwve  any  encntion  which  may 
be  Issued  uixm  any  Jadgment  which  he  may  hold 
or  hereafter  recover  against  the  defendant 
Emory  A.  Smith  upon  said  lease,  levied  upon 
said  stock,  and  said  stock  so  depouted  shall  be 
subject  to  execntitHi  w  gamlBhment  and  sale  as 
the  stock  and  property  of  the  defendant  Emory 
A.  Smith."     "  ^ 

Both  the  husband  and  wife  mv>eal  ffeom  the 

Judgment 

Amwg  other  things,  they  in^  that  the 
court  erred  In  finding  Uiat  the  conveyance  of 
said  real  estate  was  made  with  the  Intention 
to  defraud  the  plalntllF.  The  contention  is 
not  tenable.  The  evidmce  Is  ample  to  sus- 
tain the  court's  findings  in  that  regard. 

It  Is  nest  urged  that  the  conclustmiff  of  law 
and  Judgment  are  erroneous  because  there  la 
neither  evidence  nor  finding  that  Peterson, 
the  assignee  of  the  leas^  was  insolvent  We 
are  of  the  opinion,  however,  that  this  conten- 
tion must  also  fail.  .While  it  Is  true  that 
there  Is  no  direct  evidence  of  Mr.  Peterson's 
insolvency,  there,  bowever,  is  ample  Indirect 
evidence  to  Justify  such  a  finding. 

[1,2]  It  is  further  contended  by  the  ap- 
plants  that  the  court  erred  in  disallowing 
their  claim  of  homestead  exonption.  In  our 
judgment  the  contention  Is  well  founded.  We 
have  held  In  a  recent  case  (Croeby  v.  Ander- 
son. 162  Pac.  76),  which  holding  is  correctly 
reflected  in  the  headnote,  that: 

"The  fact  that  the  owner  of  the  homeetead 
has  conveyed  it  with  the  intent  to  defraud  hie 
creditors  does  not  affect  his  right  to  daim  a 
homestead  exemption  in  the  premises  so  con- 
veyed." 

The  mere  fbct,  ther^re;  that  Mr.  Smith 
conveyed  the  land,  a  portion  of  wbidi  Is 
claimed  by  him  as  exonpt,  to  his  wife  to  de- 
fraud tte  lAalntiff,  aa  found  by  the  eoqrt, 
does  not  deprive  him  of  the  rl^t  to  claim 
a  bomsstead  anmptloa  In  Hut  premises  so 
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ctmveyed.  n«  only  legal  effect  of  the  oon- 
veyance  was  to  transfer  the  title  from  the 
hogband  to  the  wife.  If  Mr.  Smith  had  not 
omr^ed  the  premlM  now  claimed  as  a 
homestead  he  could  have  claimed  them,  or 
the  proceeds  thereof,  as  tha  case  ml^^t  be, 
as  exempt,  and  there  certainly  Is  no  good  rea- 
s«i  why  be  may  not  do  so,  although  he  has 
transferred  the  title  thereof  to  his  wife.  In 
the  eye  of  the  law  the  plaintiff  is  not  affected 
any  differently  now  than  he  would  have  been 
bad  Sndtta  retained  the  title  to  the  premises 
now  claimed  as  exempt  Nor  Is  the  finding 
made  by  the  court,  "that  the  defendants,  or 
either  of  them,  have  not  filed  and  recorded 
any  daim  of  exenvtiai  m  bomestead  right 
In  the  manner  provided  by  the  statutes  of 
fbt  state  of  Utah,"  of  Importance  in  this 
case.  Compw  tMwa  1807,  |  1149,  expressly 
praridee  that  "a  failure  to  make  sodi  deda- 
ratt<m  shall  not  Inqnlr  the  homestead  rij^t" 
^nie  making  and  filing  of  a  declaration  of 
h(HBestead  la  Imporfcant  only  In  case  vrlnen 
the  homestead  is  Incumbered  or  conveyed  by 
a  married  person  wbo  holds  the  title  thereof 
without  the  consent  of  his  sponsa  as  pro- 
vided in  section  U55,  and  as  pointed  out  In 
Nielsen  v.  Peterson,  80  Utah,  891,  85Pac.429. 
!nie  district  court,  therefm,  erred  In  refus- 
ing to  allow  Mr.  Smith's  claim  of  bomestead 
exemption  in  the  parcel  of  land  still  held  by 
the  wife  and  In  the  proceeds  derived  from 
the  parcels  which  were  eold  with  p!alntlfl*s 
consent  as  hereinbefore  stated.  We  remark 
that  nnder  our  statute  a  homestead  exemp- 
tlcoi  may  be  claimed  by  the  bead  of  the  fam- 
ily in  oae  or  in  several  parcels  of  land  to  the 
amount  or  value  allowed  by  our  statute.  It 
Is  Mily  fair  to  re^Mnidenfs  counsel  and  to 
the  district  court  to  state  that  this  case  was 
decided  by  the  court  below  before  the  deci- 
sion in  Crosby  v.  Anderwrn,  sopra,  was  band- 
ed down  by  this  court. 

W  Finally;  it  Is  contended  that  the  dl»- 
trlct  court  erred  In  requiring  Mr.  Smith's 
wife  to  Indorse  and  deposit  with  the  clerk 
of  the  court  the  corporate  stock  held  by  ber 
as  hereinbefore  stated  and  in  adjudging  that 
said  stotik  was  subject  to  any  future  judg- 
ments that  might  be  obtained  by  the  plaintiff 
tar  rant  not  then  due  and  reduced  to  Judg- 
ment. Oonnsel  for  r^pondent.  In  support 
of  tbe  judgment,  baa  dtod  and  relies  <m  12 
eye.  68^  8B4, 14  Am.  tt  BIng.  Vbcy.  of  L. 
<2d  Ed.)  341,  Hlmtingtmi  r.  Jones,  72  Conn. 
45,  43  AtL  fi64,  Bnmson  t.  lliompson,  77 
Conn.  214,  58  AtL  492,  and  Bombam,  Mnnger 
A  Co.  Bmttb,  82  Mo.  App.  85.  Neither  the 
text  in  Oyc.  nor  in  Am.  ft  Eng.  Ency.  of  L. 
snpport  the  contention,  nor  are  the  fore- 
going cases  In  point.  The  first  two  cases 
cited  have  no  m>pUcation  to  the  question,  and 
the  third  one  merely  states  the  exc^tlone  to 
the  general  rule,  that  before  a  court  of  equity 
win  grant  relief  in  a  creditor's  suit  the  plain- 
tiff must  have  reduced  his  claim  to  Judgment 
and  must  have  exhausted  bis  legal  remedies. 
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The  exc^Ttlbiia  are  also  folly  statefl  in  the  an- 
notator's  notes  to  the  case  of  Zlaka  v.  Zlska, 
20  Okl.  684,  95  Pac.  254,  28  H  B.  A.  (N.  S.) 
80,  84.  The  exceptions,  however,  do  not  go 
to  the  extent  that  a  court  of  equity  may 
grant  the  plaintiff  In  a  creditor's  salt  rdlef 
In  respect  to  clalnu  not  yet  dm.  Indeed,  all 
the  eases  we  hare  been  able  to  find  eo  tiie 
subject  after  an  exhaustive  research  are  to 
the  contrary.  In  National  Bank  v.  UeCor- 
mick  (N.  J.)  44  AtL  706.  It  la  held  that  In  a 
CTeditor*a  suit  the  court  cannot  grant  plain- 
tiff reltsf  upon  a  judgment  wbteb  was  ob- 
talnad  subsequent  to  the  commencement  of 
tba  acOoin.  In  Oaftln  t.  Fr««h,  28  N.  J.  Bq. 
188,  it  la  beid  that  tbe  plaintiff  la  a  credi- 
tor's suit  la  not  entitled  to  a  Hen  on  die  debt- 
m*a  property  ftor  a  debt  not  reduced  to  Judg- 
ment at  tbe  time  the  action  was  commenced. 
In  that  caaa^  aa  bt  this,  a  part  of  plalntUTa 
claim  had  been  reduced  to  Judgment  when 
the  credlt(»'a  suit  was  commenced,  but  Che 
IflatatUt  also  aong^t  to  reach  the  dAtor'a 
property  to  e&Vstjr  the  amount  of  a  promis- 
sory note  past  due,  bnt  not  reduced  to  Judg- 
nuot,  and  tHe  court  beld  tbat  Oe  plalntlfl 
was  not  entitled  to  a  lien  on  tbe  debtor's 
property  for  the  amount  of  tbe  note^  but  was 
limited  In  that  regard  to  Ua  dalm  wbMi  was 
In  judgmoit  when  Uw  credltor'a  ault  was 
commenced.  While  there  are  several  excep- 
tions to  tbe  general  rale  that  before  a  credi- 
tor can  sustain  a  creditor's  suit  in  a  court 
of  equity  be  must  have  reduced  hla  dalm  to 
Judgment  and  have  exhausted  his  legal  reme- 
dies, yet  the  only  exception  that  Is  of  im- 
portance bare  Is  the  exception  that,  under 
a  statute  like  oars,  where  both  legal  and 
equltatda  relief  may  be  granted  In  the  same 
aetlott,  tbe  general  rule  does  not  apply  In  its 
fall  rigor  and  to  Its  full  extent  tt  has  been 
czpreasly  ao  held  in  Geo^la.  and  in  other 
atatee  where  atatotes  Uke  ours  are  In  force. 
Booth  v.  Mobr.  122  Ga.  888,  50  S.  B.  173; 
De  Lacy  v.  Hurst,  88  Oa.  228,  9  S.  B.  1002. 
Tha  same  doctrine  Is  stated  In  8  R.  O.  U  i^. 
25,  26.  AU  that  Is  held  In  those  cases,  how- 
ever. Is  that  where  a  plaintiff  alleges  that 
ttie  defendant  has  transferred  his  property 
with  the  intent  to  d^raud  his  creditors,  and 
the  idalntlfl  se^  to  assail  such  transfers  for 
fraud,  he  need  not  first  reduce  his  <daim  to 
Jndgmmit,  but  may  sustain  the  action  and  ob- 
tain sudi  relief  as  upon  the  evidence  be  may 
be  entitled  to,  and  that  by  the  bringing  of  an 
action  he  obtains  a  Mm  on  the  defendant's 
property  as  against  him  and  as  against  those 
who  are  parties  to  the  action  or  who  have 
legal  notice  of  its  pendency.  That,  however, 
falls  far  short  of  glrlng  the  plaintiff  relief 
as  against  claims  not  yet  due  and  on  which 
actions  could  not  be  maintained  when  the 
creditor's  salt  was  commenced,  as  in  the 
case  at  bar.  While  It  is  true  that  Injunctlcms 
are  granted  In  aid  of  creditor's  suits  by  which 
tbe  disposition  of  property  Is  restrained,  yet. 
when  that  is  done,  the  plaintiff  Is  always  re- 
qoired  to  ezecate  a  good  and  snffldAut  bond 
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to  protect  fhe  penon  retrained  from  loss  or 
damase.  Under  certain  drcamstances  a  re* 
celver  may  also  be  appointed  In  each  suits  to 
take  charge  of  certain  pn^rty  or  assets  and 
to  dispose  of  tbem  ander  the  order  and  direc- 
tion of  the  court  In  whldi  the  action  Is  pend- 
ing. When  that  occurs  a  bond  Is  also  re- 
quired from  the  recover  which  protects  the 
rights  of  the  defendant  or  any  one  (dalming 
some  Interest  In  or  right  to  the  pnqiesty  af- 
fected. In  this  case,  however,  the  court  re- 
quired the  wife  of  Mr.  Smith  to  deliver  all  of 
the  stock  held  by  her  to  the  clerk  of  the 
court,  to  be  held  by  the  latter  until  the  plain- 
tiff may  institute  further  actions  and  until 
be  shall  recover  Judgments  on  claims  not  yet 
due.  In  our  opinion  the  court  did  not  have 
the  power  to  do  that,  and  hence  it  erred  in 
regoirlng  the  wife  to  snrrender  more  stock 
than  was  necessary  to  satisfy  plalntlfTs  Judg- 
ments on  which  this  suit  Is  based.  To  sus- 
tain the  district  court's  conclusions  of  law 
aud  Judgment  in  that  regard  would  compel 
the  debtor  to  secaie  his  debt,  not  yet  due, 
by  order  of  court,  when  he  may  have  de- 
clined to  do  that  by  refusing  to  enter  Into  a 
contract  to  that  effect  Courts  are  instituted 
to  enforce  the  payment  of  debts  that  are  due 
and  payable,  and  not  to  enter  Judgments  com- 
pelling debtors  to  secure  debts  not  yet  due. 
True,  such  claims,  under  certain  conditions, 
may  sometimes  i>e  protected  In  anticipation 
of  Judgments,  but  It  may  not  be  d<me  as  was 
attempted  in  this  case. 

For  tbe  reason  stated,  the  findings  of  fact, 
conclnsiona  of  law,  and  judgment  should  be, 
and  they  hereby  are,  modified  to  the  exteot 
that  the  same  are  contrary  to  the  views  here- 
in expressed,  and  In  all  other  respects  the 
same  are  affirmed.  The  case  Is  therefcne  r*»- 
manded  to  the  district  court  of  Weber  coun- 
ty with  directions  to  modify  the  findings  of 
fact,  condnsions  of  law,  and  decree  so  as  to 
make  them  conform  to  the  views  herein  ex- 
pressed; that  la,  to  allow  the  defendants* 
claim  of  homestead  cuemptkm  to  tbe  extoit 
provided  onr  statute  out  of  the  parcel  of 
land  still  held  by  the  wif6  and  out  of  the 
proceeds  of  the  parcels  whidi  were  add  pend- 
ing this  action  witti  tbe  consent  of  tlia  platair 
tiff,  and  to  modify  the  eonelnstona  of  law  and 
Judgment  so  as  to  relieve  therefrom  tte 
amoimt  of  corporate  stodc  bi  exc«s  of  what 
Is  necessary  to  sattefy  the  Jndgments  on 
which  this  action  la  based.  Appdlants  to  re- 
cover their  costs  on  appeal. 


OSBOBNB  V.  STATE.   (No.  A-2772^ 
(Criminal  Ooort  of  Appeals  of  OUahsns.  Dec. 
28,  1»17.) 

(Spltalut  hf  tite  Court.) 
CaiHiiTAL  Law  «=9ll82— Apfeal  —  BRrrrs 

— AFTIBlCAlfOK. 
Where  no  appearsnee  is  made  hj  omioael 
representing  plaintiff  in  error,  and  no  briefs  are 


filed,  and  there  is  no  error  apparent  on'  Hie  face 
of  the  record,  tbe  judgment  of  conviction  will 
be  affirmed. 

Appeal  from  District  Court,  Atoka  Coun- 
ty; J.  H.  I^nebaugh,  District  Judge. 

Annie  Osborne  was  convicted  of  man- 
slaughter In  the  first  degree,  and  sentenced 
to  four  years'  Imprisonment  In  tbe  peniten- 
tiary, and  she  appeals.   Judgment  affirmed. 

James  H.  Gamert  and  Baxter  Taylor,  both 
of  Atoka,  R.  M.  Balney,  of  Oklahoma  Olty. 
and  W.  E.  Utterback,  of  Durant,  for  plaintiff 
in  error,  S.  P.  Freellng,  Atty.  Oen..  and 
R.  McMillan,  Asst  Att^.  Oen.,  for  tbe  State. 

MATSON,  J.  Annie  Osborne,  tbe  appel- 
lant,  was  convicted  In  the  district  court  of 
Atoka  county  of  the  crime  of  manslaughter 
in  the  first  degree,  and  sentenced  to  serve 
four  years'  lmprl8onm«it  in  the  state  peni- 
tentiary. She  was  charged  with  tbe  mur- 
der of  one  America  I^cCi.-  Tbe  patties 
were  all  negroes,  and  the  erldaica  dladoses 
that  the  deceased  had  for  some  years  been 
Intimate  with  tbe  liusband  of  the  iMK>eUant, 
and  the  ktUlng  arose  out  <^  tUs  unlawful  re- 
lationship. No  appearance  was  made  at  tbe 
time  this  case  was  assigned  for  oral  argu- 
ment, nor  has  counsel  filed  any  brief  In  be- 
half of  the  appellant  The  court  haa  exam- 
ined carefully  the  pleadings,  Instructions, 
Judgment,  and  sentence  and  the  evidence  In 
the  case,  and  no  error  has  been  discovered  of 
such  a  nature  as  to  authorise  a  reversal  of 
this  Judgment  under  rule  9  of  tbls  court 
(16S  Pac.  X). 

Tbe  Judgment  la  therefoze  affirmed. 

DOTLS,  P.  3^  and  ABMSXaONO.  J., 
concur. 


SPBNOBR  T.  STATE.    QUo.  A-^Ta> 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jane 
16^  iail.  Behearina  Denied  Jan.  Ok 

(ayOabiu  by  the  Comrt,} 

1.  lAwnmsB         —  Opes  and  Nf>TORioi;» 
ADTFLTUr^umciEifCT  or  Ihforuation. 

An  infortnation  for  open  and  notorious  adul- 
tery which  charges  the  offense  on  a  single  day 
is  sufficient.  It  is  not  neceasatr  to  aOega  sneb 
offense  with  a  continuendo.- 

2.  LEwniTEss  «s>9  ~  Oreir  and  Novotious 
Adulust— Mabsiaqk— -Paoor. 

Proof  of  admissions  and  dedaiattons  of  the 
defendant  sre  competent  to  prove  marriage  in 
a  prosecution  for  adultery. 

3.  Lbwdnebs  «=»10  — Open  and  Motobiou» 
AntTLTBST— SurriciiHCT  of  Evidbnce. 

Evidence  examined,  and  held  sufficient  to 
sustain  a' conviction  for  livioc  la  open  and  no- 
torious adultery. 

4.  IfWDNKBS         11— Open  and  Notobiotjs 
ADuxAnT— OrmiB*— IifRKironoiTS. 

For  instraction  held  to  be  a  sufficient  defini- 
tion of  open  and  notorious  adultery  and  not  ccm- 
foBing  or  Drisleading,  see  body  of  opinion. 
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S.  Uwmiias         —  Opin  akd  Notoeioub 

BeqiMted  iMtractbuu  bued  upon  the  the- 
ory of  the  dtfwM  that  the  fact  that  defendaot 
and  the  woman  wifli  whom  he  was  livinsr  were 
not  kmAMnd  and  wUe,  awl  that  defendant  waa 
n*rried  to  caother  woman  moat  iuire  been 
known  to  the  conunnnlty  geooiaUy  during  all  the 
Ume  tiie  paitiea  were  living  in  an  adaltftrons  re- 
lation before  a  conviction  of  open  and  notoriona 
adolteiy  conld  be  bad.  held,  properly  refoaed. 
It  18  aafficient  if  the  adult^vna  relationsbip 
became  generally  bnown  among  the  neighbors 
and  ao^naintances  of  the  parties  before  it  ceased 
and  pnor  to  the  conunenceDMnt  of  the  proeecu- 
titui.  After  that  proof  of  a  aingle  day's  oontinn- 
anee  of  the  unlawful  relationahip  is  snfflcieiiC  to 
soatain  a  conviction. 

Appeal  from  District  Cburt,  Kiowa  Coim- 
tj;  James  B.  Tolbert,  Judge. 

Fred  Spencer  was  convicted  fi>r  llTl^g  In 
op«i  and  notorious  adultery,  and  he  tppealB, 
Judgment  affirmed. 

Hays  &  Hughes,  of  Hobart,  for  plaintiff  In 
error.  S.  P.  Freellng,  Atty.  Gen.,  and  B. 
McMillan.  Aast  Atty.  Gen.,  for  the  State. 

UATSON,  J.  It  is  first  contended  that  fite 
conrt  erred  In  OTcrmling  the  demurrer  to 
the  Information.  The  charging  port  of  the 
lnformatt<m  is  as  follows: 

'rrhat  <m  the  ■  ■  >  ■  day  of  October,  A.  D. 
1914,  at  and  within  said  ecpvnty  and  within  the 
jurisdiction  of  said  court,  one  Fred  Spencer, 
then  and  there  being,  did  then  and  there  unlaw- 
fnlly  and  feloniously  live  in  open  and  notorious 
adalterr  and  have  sexual  intercourse  with  one 
Mary  Doe,  whose  real  name  to  your  informant 
is  unknown,  be  the  said  Fred  Spencer  then  and 
Uiere  being  a  married  man  and  tbe  husband  of 
one  Bessie  Spacer,  and  not  the  husband  of  said 
Uary  Doe,  contrary,"  etc. 

CI}  The  groxmd  relied  upcm  by  counsel  tor 
the  appellant  is  that  living  in  an  open  and 
notorious  state  of  adultery  being  a  continu- 
ing offense,  it  Is  necessary  to  allege  the 
crime  with  a  continueudo.  We  cannot  agree 
with  this  contenUon.  In  the  case  of  Kitch- 
ens T.  Stote,  10  OkL  Cr.  603,  140  Pac.  619, 
this  court  said: 

"If  the  parties  for  a  aini^  day  lived  togeth- 
er in  open  and  notorious  adultery,  the  offense 
wis  complete." 

Also  In  tbe  case  I^man  t.  People,  08  III. 
App:  386^  affirmed  198  HI.  944,  64  N.  IL  974, 
it  was  held: 

"An  inActment  for  adultery  whicA  charges 
tke  offerae  on  a  single  day  is  sufficient  where 
the  fnoof  showed  that  the  adulterous  relation 
contmned  for  a  period  of  four  weeks  or  longer." 

[2, 3]  It  la  also  contended  that  the  evi* 
dence  is  insufficient  to  prove  that  the  appel- 
lant was  married  to  some  other  w<Hnan  than 
the  one  with  whom  he  cohabited  at  the 
time  of  the  commission  of  this  offense.  The 
only  proof  of  his  marriage  is  by  admissions 
and  declarations  upon  his  part,  together  with 
the  fact  that  during  the  time  the  proof 
shows  that  he  was  living  with  one  Mary  Doe, 
or  Klla  Spencer,  that  he  admitted  that  be 
brou^t  a  divorce  proceeding  In  Oklahoma 
CSty,  OkL,  against  another  woman  who  was 
at  tbac  time  residing  In  Olilcago,  HL  The 


notice  of  publication  for  service  of  smnmona 
In  this  divorce  proceeding  was  also  seen  by 
seveTal  of  the  witnesses  who  testified.  The 
first  wife  also  a[q>eared  before  the  com- 
mencement of  this  prosecution,  and  in  the 
presence  of  the  defendant  accused  him  of  be- 
ing her  lawful  husband,  whldi  fact  he  did 
not  specifically  deny.  Also  it  appears  that 
defendant  had  a  property  settlemrat  with 
the  Chicago  woman  at  the  time  she  was  in 
Hobart.  ^e  case  was  not  defended  upon 
the  theory  that  the  appellant  was  not  mar- 
ried to  some  other  w<xnan  at  the  time  of  this 
alleged  unlawful  cohabitation.  We  have 
carefully  examined  the  evidence  along  this 
line,  and  It  Is  our  opinlm  tluit  the  proof  Is 
sufficient  In  view  of  the  tact  that  tbere  was 
no  denial  fliat  the  marital  rclati<Hi  existed 
between  the  defendant  and  Bessie  Spencer, 
Proof  of  admisslinia  and  dedarations  of  a» 
d^endant  are  ctmipetent  to  establish  tiaxSi  ie> 
latlonshlp.  Owens  r..  State,  94  Ala.  97,  10 
South.  069;  Cook  r.  State,  11  6a.  A3,  66  Am. 
Dec.  410;  State  t.  Banders.  80  Iowa.  582; 
State  T.  Ilbby,  44  Me.  469^  09  Am.  Dec.  116; 
Commonwealth  r.  Holt  121  Steas.  61 ;  State 
T.  McDonald,  26  Mft  1T6;  Bogar  State,  39 
Tex.  App.  91. 

It  Is  also  contended  that  fhe  dMourrer  to 
the  state's  evidence  should  have  been  sin- 
tatned.  While  demurrers  to  evMence  in 
criminal  cases  are  not  recognised  by  aar 
Code,  we  will  treat  Uils  derauirer  as  a  mo- 
ticm  on  the  part  of  the  defendant's  connsel 
addressed  to  the  trial  court  to  direct  a  wev- 
diet  of  "not  guilty."  The  basis  of  this  as- 
signment Is  tiiat  tbere  was  no  evldenoe  to 
show  that  Fred  Spencer  and  laia  Spencer,  or 
Mary  Doe,  were  living  In  open  and  notorious 
adnltery.  The  proof  shows  heytmd  qnestion 
that  for  a  period  of  time  covering  some  18 
months  or  more  Fred  Spencer  and  a  woman 
who  was  known  as  Ella  Spencer  lived  to- 
gether alone  and  maintained  a  residence  con- 
nected with  a  i^otograph  gallery,  which  they 
operated  and  maintained  In  the  dty  oC  Ho- 
bart This  residence  was  located  on  Ma  Id 
street  in  said  city  In  the  business  district 
thereof.  Whoi  ttie  defendant  first  came  to 
Hobart  he  announced  to  some  of  his  neigh- 
bbrs  Uiat  his  wife  would  soon  ftrilow  him, 
and  in  a  short  time  the  said  EUa  Spoicer 
appeared  open  the  scdae.  She  was  Intio- 
dnood  by  the  defendant  as  his  wife,  and  as 
Mrs.  Spwcer,  and  aaslsfeed  him  In  caring  tor 
hla  photograph  gaUery,  did  the  marketing, 
<H)ened  a  bank  account  la  the  napie  of  Ella 
Spencer,  paid  Mils  c—ectea  with  fhe  photo- 
graph business,  assisted  tn  midntalidng  a 
garden,  did  the  washing  and  Irontng,  and  In 
general  occupied  the  Intimate  ralatlso  that  a 
wife  does  to  a  hotfband.  She  was  received 
by  the  public  genwaUy  as  the  wife  of  the 
defendant,  and  was  so  known  and  accepted. 
This  is  the  uncontradicted  proof  on  the  part 
of  both  the  state  and  the  defendant.  It  la 
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the  tbeoEy-  o£  the  deCean  la  tbls  caw,  hvw- 
ever,  tlmt.  during  aU  this  time  tbeee  parties 
vere  Urlng  together  In  aecret  In  an  adul- 
terous ralatlonablp,  they  were  recelred  as 
husband  and  wife,  and  nobody  knew  dUfer^ 
rat  Therefore,  although  the  relationship 
wag  adulterous  and  the  liTlng  together  open, 
there  was  no  notoriety  connected -with  fte 
offense,  and  therefore  there  can  be  no  con- 
viction. Coxinsel  rely  upon  the  case  of  Peo- 
ple V.  Salmon,  148  CaL  303,  83  Pac.  42,  2  U 
E.  A.  (N.  S.)  1186,  IIB  Am.  St  Rep.  268, 
dted  by  this  court  In  the  case  of  Oopeland  t. 
State,  10  Okl.  O.  1.  133  Pac.  268,  where  the 
question  of  what  oonstitates  notwiety  was 
Bot  involved. 

Whatever  may  be  said  respecUng  the  Sal- 
mon Case  It  will  be  appropriate  in  this  opin- 
ion to  note  that  after  the  Supreme  Court  of 
Oallfomla  had  given  the  construction  to  the 
words  "open  and  notorious"  that  was  given 
in  that  case  the  Legislature  of  California  In 
1011  saw  fit  to  strike  the  words  "oi>en  and 
notorious" '  frwn  their  statute.  Were  It  ab- 
solutely necessary  to  do  so  in  this  opinion, 
upon  mature  reflectiou  this  court  could  not 
cmsdentlously  follow  all  the  argument  of 
the  Supreme  Court  of  California  In  the  Sal- 
moQ  Case.  Tbat  case  opena  the  doors  for 
parties  to  hie  themselves  to  strange  commu- 
nities and  live  oit&ilj  in  adultery  with  one 
another  and  by  means  at  concealing  their 
true  relationship  impose  thems^ves  upon  the 
poblic  generally  and  be  received  in  decent 
society  to  the  humfUati<xi  and  disgrace  of 
the  law-aUding  pe<^^,  whereas  if  th^  true 
Tfdatlonshlp  was  known  the  public  could  vto- 
tect  itself  against  mxitt  conduct 

It  is  not  the  p<dlcy  of  the  law  to  encourage 
a  culpable  defense  to  an  act  which  is  itself 
criminal.  The  adulterous  reliUlonshlp  was 
crUulnaL  The  living  together  was  agtsi  and 
w^  known  to  the  commimity  generally. 
The  Salmon  Case  is  based  upon  the  assump- 
tion that  after  nvfli  relatlonahlp  becomes 
known  there  is  no  public  sandal  and  dis- 
grace occasioned  by  reason  of  the  previous 
living  together  of  the  parties  in  open  adul- 
tery. In  other  words,  the  notoriety  will  only 
attadi  should  the  parties  continue  that  re- 
latlonshlp.  It  Is  our  c^rinion  tHat  wttaa  such 
a  relattcnnliip  has  been  made  to  appear  flu 
public  scandal  and  disgrace  Is  just  as  great 
and  the  notoriety  is  just  as  prevalent  as  had 
it  been  known  during  the  oitlie  tlnut,  The 
notorle^  of  mudt  a  oontlnuous  Uvlng  to- 
gether and  the  thootfit  that  good  people  had 
been  deceived  Into  teosMng  sodi  parttos  In- 
to th^  homes  and  treattng  thm  with  the 
respect  and  consideration  doe  to  lawfully 
nuirrled  v^as/lt  is  hnmlUatlng  In  the  wtrraoe. 
The  Legislature  never  Intended  to  condone 
sodi  conduct  as  that  merely  because  the 
guilty  parties  are  aide  for  a  time  to  conceal 
their  true  relations.  To  so  hold,  in  oar  opin- 
ion. Is  a  fraud  upon  society,  and  toida  to 
dei^wy  relber  than  to  preserve  and  promote 


the  institution  of  marriage.  Tft  dwflasatbelr 
UUdt  rdatlon  would  expel  theat  tmm  aU 
decent  sodety,  and  reiy  tew  people  at*  so 
infatuated  as  to  forego  the  advantages  of 
social  interoourae  and  respectaUUfcy  U  they 
can  obtain  thetn  by  the  assnmptfon  of  vlitue. 

This  subject  has  heretofore  been  ORnment- 
ed  upon  by  this  court  in  the  case  of  Kltchois 
V.  State,  10  OkL  Cr.  603, 140  Pac.  ei9,  a.  later 
case  than  the  Oopeland  Case,  in  which  the 
court  said: 

"The  law  sedw  not  alme  to  preveat  ilUcit  co- 
habitation and  to  pxoliiblt  the  public  scandal 
and  disgrace  incideat  thereto,  but  also  to  pre- 
serve and  promote  the  instUutton  of  marriage, 
upon  which  the  best  interests*  and  Indeed  the 
eziatence,  of  society  depend." 

ntere  was  not  only  an  open  living  tc^Eetber 
by  these  parties,  but  after  It  became  known 
by  many  in  the  community  that  tte  said  lYed 
Spencer  and  the  sald.BUa  Spencer  wwo  sot 
married  to  eaxh  other  the^  continued  to  main- 
tain the  same  r^latlouship.  and  even  after 
the  county  attorney  had  notified  this  defrad- 
ant  that  tbeir  relationship  was  imlawful 
and  defendant  agreed  to  leaTO  the  cranmunlty 
In  48  boors  (whldi  he  did),  thies  aftenrards 
returned,  and  In  the  very  face  of  society  and 
In  defiance  <tf  tke  laws  this  state  «taln 
assumed  this  unlawful  relatl<m.  This  all 
occurred  after  it  had  become  known  that  the 
said  Fred  Spmoer  had  sought  a  divorce  fr<nn 
another  woman.  Thereafter  when  the  wife 
appeared  upon  the  Bceoe  from  Clilcago  and 
was  seen  upon  the  pubUc  thoroutfifares  or 
the  city  of  Hobart  and  went  to  the  place  of* 
business  Of  this  defendant,  and  it  was  pub- 
lished In  the  dally  p&peT  in  the  dty  of  Ho- 
bart that  she  had  appeared  upon  the  scene, 
It  Is  apparent  that  the  relations  between  Fred 
Spencer  and  Ella  Spencer  ^d  not  then  cease. 

This  prosecution  was  instituted  In  October, 
1914,  and  the  trial  was  had  In  the  latter  part 
of  December,  1014,  and  some  of  the  witnesses 
testify  that  the  said  EMla  Spmcer  did  not 
leave  Robert  finally  until  about  three  weeks 
before  the  trial.  In  view  of  all  these  facts 
and  circumstances  it  Is  our  opinion  that  were 
this  court  Inclined  to  follow  the  doctrine  or 
Feeble  V.  Salmon,  supra,  there  Is  yet  sufficient 
evld«ioe  to  sustain  this  conviction  on  the 
theory  that  there  was  a  continuance  of  the 
adulterous  relation  openly  after  that  rela- 
tion became  generally  known  In  the  com- 
munity in  which  these  parties  were  residing 
before  this  prosecution  was  Instituted.  As 
was  said  In  Kitchens  v.  State,  supra:  "If  the 
parties  for  a  single  day  lived  In  open  and 
notorious  adultery,  the  offense  was  complete." 
Surely  after  the  happening  of  all  the  events 
herein  enumerated  there  was  an  apparent  In- 
tention on  the  part  of  the  defendant  to  con- 
tinue his  adulterous  relation  with  EUa  Spen- 
cer. We  bold,  therefore,  that  the  court  did 
not  err  in  refusing  to  Instruct  the  Jnry  to- 
acqult  the  defendant 

[4]  The  trial  court  gave  the  following  In- 
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Btrv^Jm  over  th«  objectkw  and  uroeptlon 
of  tbft  <Me»dantc 

"Tte  putionlar  atatate  npoa  wbidt  Ui«  Infor- 
.  aiatioii  11  baaed  la:  'Adulteir  is  the  unlawfm 
ToluntaiT  sezaal  laterconrse  of  a  married  peraon 
with  one  <rf  tb«  opposite  aex;  and  when  Um 
crirae  la  between  pereeofl,  only  one  of  wfaom  im 
wuiiad,  ItoOi  are  toilt;  of  adulteir.  Frosecii- 
Hon  for  adultery  can  be  commenced  and  carried 
on  against  either  of  the  parties  to  the  crime 
•dIt  t>j  his  or  her  own  hnrtiand  or  wife,  as  the 
case  may  or  the  husband  of  tke  othw  par- 
ty to  the  crime:  Provided,  that  any  person  may 
make  complaint  when  persona  are  IlTm;  tofrether 
in  open  and  notorious  adultery.*  The  joiy  will 
obs^ra  tttat  under  the  law  ordinary  adsltery  la 
afanply  the  anJawfnl  intercourse  of  a  mamad 
powm  with  MIS  of  the  opposite  aex  other  than 
hia  wife  or  hvr  hoaband.  The  defendant,  how 
evar,  in  thia  caae  ia  ehuxad  with  the  erima  on- 
lawrally,  volmitarily,  and  felonioody  IMaf  in 
open  and  notorioos  adultery  with  a  woman  not 
his  wife,  and  under  the  law  the  burden  tyl  proof 
ia  upon  the  atate  to  not  onbr  prove  the  defend- 
ant committed  the  crime  of  adultery  with  the 
pmon  named  as  Uary  Doe,  but  ahM)  that  ha 
livad  with  her  In  opoi  and  notwloua  adnltery, 
to  wamnt  a  conviction.  If  adultery  is  not 
open  and  notorious,  it  is  not  a  crime  punishable 
by  law,  unless  the  proaecotion  Is  commenced 
and  carried  on  hy  the  wife  or  husband  of  one  U 
the  offending  parties,  Simidiy  having  occarional 
illicit  intercourse  witiiout  a  public  or  notwlons 
living  together  is  not  sufficient  to  oonsUtnte  the 
offense  of  living  In  a  state  of  open  and  notorious 
adultery.  The  parties  must  reside  together  in 
open  and  notorious  adultery,  aa  chaiged  against 
the  defendant,  publicly  in  the  face  of  society  as 
if  the  conjugal  relation  existed  between  them, 
and  thdr  illicit  intercouraa  muat  be  habitual  to 
cfmatitatt  the  crime  charged  ngalaat  the  defend- 
ant" 

It  to  contended  ttiat  the  aald  instruction 
la  confusing  aa  to  the  law  applicable  to  tbo 
case^  and  does  not  contain  a  correct  deflnltloii 
of  what  is  meant  by  "llvln(  together  in  open 
and  notorious  adultery."  It  will  be  noted 
that  the  court  distinguisbed  what  he  termed 
"ordinary  adultery"  fnHu  the  crime  charged 
In  the  information.  This  it  Is  claimed  tend- 
ed to  oonfuse  the  Jury  in  that  they  were  led 
to  believe  that  the  d^endant  was  being 
proeecated  for  "extraordinary  adultery."  If 
sach  had  been  the  case  we  cannot  see  wherein 
the  jury  could  hare  been  misled  by  the  in- 
structlon  as  a  whole.  The  same  distinction 
WHS  made  by  this  cotirt  in  Heacocb  r.  State, 
4  OkL  Or.  e06»  112  Pac.  ft4&,  wherein  at  the 
bottom  c€  page  609  the  term  "ordinary  adul- 
tery" to  naed  to  dlstingulah  between  the  of- 
tesiSR  whioh  oiily  the  hufdjand  or  wife  of  the 
offetMling  party  may  iwoeecate  and  that  which 
to  <weii  and  notorious  nitA  aoa  oOenae  acainst 
society  itself. 

The  definiti<m  given  of  open  and  notorious 
adultery  followa  the  language  of  this  court  in 
the  cases  of  Cc^and  v.  State,  10  Okl.  Cr.  1, 
133  Pac.  258,  and  Kitchens  T.  State,  10  Okl. 
<3r.  603,  140  Pac.  619.  Hie  conclusion  is 
reached  that  the  foregoing  Instruction  was 
not  confusing  or  misleading,  and  that  the 
definition  given  of  living  In  open  and  notori- 
ous adii1tei7  was  correct  and  saffldent  under 
our  statute 

[1]  It  to  also  contended  that  the  trial  conrt 


erred  In  refusing  to  giy*  certain  instr«cti<ttis 
reanested  by  the  defendant.  These  instruc- 
tions were  based  won  the  theory  of  the  de- 
fendant that  the  fact  that  Fred  Spencer  and 
Gila.  Spencer  were  not  husband  and  wife 
most  taaTe  been  known  to  the  community  gen- 
erally during  all  the  time  they  were  living  to- 
gether in  the  relation  of  husband  and  wife 
before  a  conviction  of  open  and  notorious 
adultery  could  be  had.  We  do  not  under- 
stand that  to  be  the  law  of  this  state.  It  to 
■afflcient  if  the  adulterous  relatlousbip  be- 
came generally  known  among  the  ndghbors 
and  acquaintances  of  the  parties  before  It 
ceased  and  prior  to  the  commencement  of  the 
l^osecution.  After  that  proof  <tf  a  single 
day's  emtUmanee  of  the  unlawful  relation- 
ship to  snfBdent  to  sustain  a  convictkML  It 
to  our  opinion,  therefore,  that  the  instruc- 
tioni  refused  did  not  correctly  state  the  law 
aa  qti^cable  to  the  proof  In  tbto  caw,  aod 
the  refusal  to  give  the  same  in  thto  case 
was  not  erroneous.  The  Instructions  given 
by  the  trial  court  were  sufficient  to  cover  the 
law  of  the  case  aa  applicabto  to  the  fiftcts. 
The  judgmott  of  the  trial  court  to  affirmed. 

DOTLB,  P.  and  ABU8TBONO,  J.,  con- 
cur. 

NUCX3I  T.  COLOBADO  A  S.  BT.  GO. 
(No.  8763.) 

(Supreme  Conrt  of  Colorado.    Dee.  3,  191T.) 

1.  Railsoadb  «s3S28(4)— Oaossiifa  Accident 

— CORTUBUTOBX  NBOLIOENCB. 

Pl^tlS  held  contributorily  negligent  in 
drivtog  upon  a  railroad  erossiug  after  looking 
for  train  some  80  feet  from  track,  where  trees 
prevented  view,  and  taking  no  farther- precau- 
tions, 

2.  RAuaoAne  «=»SS0<24)  —  Gbobbiho  Acci- 
dent—Oortbibutobt  Neolxokhcb. 

Where  plaintiff,  injured  In  a  railroad  cross- 
ing accident,  could  have  seen  an  approaching 
train  had  he  looked,  his  statement  that  he  did 
look,  but  did  not  see  it,  raises  no  question  for 
the  jury  regarding  his  contributory  negUgoMa. 

Hin,  Scott,  and  Tdler,  JJ..  diasenttog. 

Error  to  District  Court,  City  and  County 
of  D^vQr;  J.  B.  Uttle,  Judge. 

Action  by  Tlncenzo  Nucci  against  the  Colo- 
rado &  Southern  BaUway  Company,  a  cor- 
poration. Judgment  txw  defendant,  and 
plaintiff  brings  error.  Affirmed. 

F.  W.  Sanborn  and  George  Allan  Smith, 
,  both  of  Dokver,  for  plalntUt  In  error.  EJ.  B. 
WUtted  and  Thomas  B.  Woodrow,  both  of 
Dfluver,  for  defendant  In  enor, 

W-H1TB.  G.  J.  In  a  suit  by  Nuod  against 
the  Colorado  &  Southem  Bailway  CMnpany. 
in  damagen  for  injuries  sustained  by  blm 
through  the  alleged  negllg^ce  of  the  defend- 
ant, he  was  nonsuited,  and  brings  the  ease 
here  for  review.  The  negligence  of  the  de- 
fendant in  falling  to  zing  Its  bell  or  blow 
its  whistle  to  coiKeded,  and  the  sole  question 
presented  for  deteimlnatlon  to  wb^er  the 


«3»For  other  eases  see  nms  topic  and  KBT-KUMBER  In  all  Xor-Mumbered  Digests  and  Indexes  ' 
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plalntur,  tm  the  nndlspnted  fiacts,  was 
guilty  contiibotory  negligence,  mie 
damages  were  caused  1^  a  freight  train 
striking  the  plaintiff  while  he  was  attempting 
to  cross  defttidant's  railroad  tracks  with 
his  team  and  wagon.  The  acts  of  negligence 
alleged  were  excessive  and  dangerous  rate 
of  speed  of  the  train,  and  ftiillng  to  ring  the 
bell  or  blow  the  whistle  on  approaching  the 
crossing  wbero  the  aoddeot  occurred. 

The  defendant's  road  runs  In  an  easterly 
and  westerly  direction  at  this  point  The 
highway  along  which  plaintiff  was  drlTin^ 
runs  In  a  northeasterly  and  sonthwesteily 


the  cros^g  where  the  accident  ooeorredt 
there  la  an  open  and  unobstructed  view  alwg 
the  track  and  the  right  of  way  of  d^tod- 
ant's  road  west  for  a  distance!  of  432  feet 
from  such  crossing;  and  from  a  point  on 
the  highway  120  feet  south  of  each  croesLng 
there  was  an  unobstructed  view,  wttb  the 
exception  of  the  small  willow  trees  hereto- 
fore referred  to,  for  a  distance  ot  532  teet 
west  along  such  track  and  of  way.  fDo 
the  end  that  there  be  no  mlsunderstandliig 
of  tha  matter,  we  here  Insert  a  photograph 
of  the  scene  of  the  acddott,  made  by  defend- 
ant and  introduced  In  evidence  by  plalntUF: 


X  Flace  where  man  stood. 


direction,  and  plaintiff  was  approediing  the 
crossing  from  the  southwest  Parallel  with 
the  hi^way,  and  apiwoxlmately  30  feet  west 
of  it,  are  the  tracks  of  the  Denver  &  Rio 
Grande  Railroad.  For  some  distance  west 
the  track  of  the  defendant  is  on  a  downgrade 
to  tbs  crossing  where  the  accident  occurred, 
and  thence  east  on  an  upgrade.  Hie  train 
that  injured  the  plaintiff  came  from  the 
west  In  the  angle  formed  the  defendant's 
roadbed  and  the  Ughway<  upon  whldi  plain- 
tiff was  trav^lng,  are  atune  cottmiwood  trees, 
which,  to  some  extent,  obstructed  the  view 
of  the  tra^  to  tiie  west  These  trees, 
however,  are  180  tdet  southwest  of  ,tlie  In- 
teisectlon  ot  the  hl^way  and  the  track.  The 
only  obstmctloa  between  the  cettonwood 
trees  and  the  crossing  intersection  Is  some 
small  willow  tree^  which  are  17  feet  from 
the  south  rail  of  the  defendant's  trade  and 
120  feet  Bonthweat  of  the  crossing  Inter- 
section. The  distance  between  the  wIHow 
and  Cottonwood  trees  is  60  feet  A  map, 
prepared  defendant  atad  iutroduoed  in 
evidence  by  plidntiff,  Aows  that,  firom  any 
point  on  the  wagon  road  25  feet  south  from 


A  memwandom  on  the  back  oC  the  photo- 
graph states  that  the  photographer  making 
tt  stood  at  a  pc^t  250  feet  west  of  the  c«iter 
ot  the  crossing,  and  that  the  man  shown 
therein  stood  30  feet  south  of  the  centar  of 
the  track.  It  will  be  obewved  that  there 
Is  considerable  open  view  disclosed  by  the 
photograph,  perhaps  10  feet  to  the  sooth  of 
where  the  mEin  is  shown,  notwithstanding 
the  trees  were  in  full  foliage.  Plaintiff 
lived  in  the  vicinity  and  was  perfectly  fa- 
miliar therewith  and  had  traveled  over  the 
highway  and  crossing  of  the  railroad  where 
he  was  Injured  two  or  three  times  a  weev  for 
16  years.  He  testified  concenilng  the  .acci- 
dent as  follows: 

"About  30  yards  fnm  the  trade  I  stopped  my 
horses  and  looked  and  listened  to  see  if  a  train 

was  coming.  The  whistle  did  not  blow  or  the 
bell  ring.  I  neither  saw  nor  heard  a  train.  I 
(lid  not  see  the  train  comiag.  1  was  In  the  mid- 
dle of  the  track  when  the  train  struck  me.** 

And  further,  on  cross-examlnatl<»i: 
"I  did  not  see  the  train  until  it  struck  me. 
Q.  When  yon  were  right  on  the  track  just  at 
the  time  you  were  stni(^  which  way  were  yoa 
looking?   A.  I  was  loirfdng  where  to  go  home. 
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Q.  ImUu 'lOoiic  tk*  road  in  tbe  tfreotiOB  of 
your  home?  A.  I  ww  Im^Ung  the  road." 

And  again  : 

"Q.  Well,  you  mean  you  did.  not  know  about 
the  traul,  isn't  that  it?  A.  I  meant  to  say  X 
looked  tor  the  train,  and  I  did  not  see  nothing, 
as  I  stated  before,  and  things  1  say  once  I  know 
I  do  not  need  to  say  GO  tim^  Q.  Where  was 
tUa  point  that  you  looked,  where  were  you  when 
you  looked  for  the  train?  A.  Thirty  yards 
away. 

And  again: 

"Q.  You  are  absolutely  sure  you  did  not  look 
at  any  point  except  where  you  have  told  me, 
30  yarde  from  that  track?  A.  No,  I  did  not 
mok  DO  other  place,  U.  How  hieh  were  these 
trees  that  were  out  there  by  that  point,  30 

farda  from  the  track?  A.  I  do  not  know  how 
igh  they  are,  because  I  did  not  measure  them. 
Ther  are  high  enough,  I  can't  see  through  it. 
Q.  They  were  so  high  and  broad  that  it  cut  off 
your  vision  in  the  dlrecti<n  that  the  train  waa 
approaching?  A.  I  could  see  nothing.  Q.  There 
were  no  holes  through  the  trees,  I  mean  no 
apertures  betn-een  the  trees  that  you  could  see 
tbroogh  at  that  point?  A.  No.  Q.  Big,  soOid 
damp  ot  trees  that  you  couldn't  see  through,  no 
matter  how  long  you  looked?  A.  No,  I  couldn't 
see.  Q.  Are  yon  just  as  po^tive  that  the 
trees  were  between  that  point  and  the  approach 
of  the  train?  A.  I  do  not  hnow  anything  about 
it ;  you  can  ask  me  all  the  questi<»i8  yon  want 
to,  I  cannot  see  the  train  for  the  trees." 

On  re-dlrect  examinatlOD: 

"(^  la  there  a  place  through  the  treea  about 
30  yards  from  the  track  where  you  could  see  up 
the  track?  A.  I  Could  see  nouing.  Can't  see 
nothing.  Q.  What  did  you  stop  for?  A.  To 
look  and  see  if  any  teein  was  coming.  Q.  And 
yon  did  not  see  any  train  coming,  is  that  what 
you  mean?  A.  Yes.  Q.  la  there  an  opening  in 
the  trees  where  you  could  see  a  train,  if  the 
train  was  on  th% track?  A.  There  was  no  open- 
ing at  all ;  it  was  all  forest  in  there  of  trees. 

Then  what  did  you  stop  for,  to  look?  A.  To 
look.  Q.  What  did  you  stt^  to  look  for  if  you 
couldn't  see?  A.  Sometimes  you  can  hear  the 
train  whistle.  Sometimes  you  don't  ae^  but  you 
can  hear  the  train  whistle." 

After  some  colloquy  between  court  and 
counsel,  the  witness,  without  being  Inter- 
rogated, conttnued: 

"You  get  within  about  15  feet  of  the  track  be- 
fore you  get  berond  the  trees  and  can  see  down 
tbe  tradL*' 

Cotinael  f^r  plalntfff  reanmed  tdu  inter- 
rogatl(m  ot  the  witness: 

"Q.  When  you  got  16  feet  from  the  track,  did 
yoa  look  to  see  if  a  train  was  coming?  A.  Yes. 
it  is  alwut  15  fe^  from  the  horses'  heads  to 
where  I  sat  in  the  wagon.  When  too  arc  15 
feet  away  from  the  track,  I  believe  the  heads  of 
the  horses  are  about  at  the  rail." 

Witness  further  testified  that  the  trees 
were  about  80  to  33  feet  to  the  west  of  the 
hl^way  along  whldti  he  was  traveUng,  and 
tben,  being  Interrogated  by  def«idan^8  ab- 
toznoy,  testified  aa  follows: 

"Q.  Mr.  Nocd.  have  you  talked  this  matter 
over  with  your  lawyer  since  last  night?  A.  Yes. 
Q.  Yon  have  got  pretty  well  straightened  out 
now  how  you  want  to  testify,  have  you?  A. 
Xes.  *  *  *  Q.  Yo«  aaid  yeaterday  that  the 
team  went  on  the  trade  In  a  slow  trot,  ia  that 
true?  A.  Testeruay  I  did  not  understand.  Q. 
Do  you  understand  to-day?  A.  I  believe  I  do 
understand.  When  I  got  within  30  yards,  1 
stood  up  and  looked  around  to  see  if  any  train 
is  oMuinc.  From  tliat  potnt  the  horses  were 
walUng  akm,  aiayba       mllea  an  hmir.  Xsa, 


faster,  sure,  t^ian  a  man  ean  walk.  Q.  Are  you 

absolutely  sure  that  you  did  not  see  the  train 
until  it  struck  you?  A.  When  It  struck  me  ia 
tbe  time  I  saw  the  train.  Q.  Di^'t  yon  sea  it 
before  it  strmA  tou?  A.  No,  I  didn't  aee  it. 
I  think  the  train  oft  between  the  horses  and  the 
wagon.  •  ♦  •  Q.  Do  you  remember  anything 
at  all  about  the  case  except  what  your  lawyer 
told  you?   A.  Only  wluit  the  attorney  told  me." 

Plaintiff,  In  answer  to  questions  propound- 
ed by  his  own  attorney,  further  testified: 

"Q.  Some  30  yards  or  so  from  the  crossing 
can  you  see  the  raHroad  track  through  the 
treea?  A.  I  could  aee.  <j.  Yon  said  you  could 
see  the  railroad  track  from  30  yards  from  the 
crossing?  A.  Yes,  I  could  see.  Q.  How  far  up 
the  track  could  you  see  there  from  the  crossing? 
A.  About  180  or  200  feet,  something  Uke  that." 

And  thereopon,  being  recross-examlned. 
testified: 

"Q.  That  means  that  you  could  have  seen  from 
that  point,  180  feet  np  the  track  from  the  high- 
way erosdng?  A.  I  could  see;  but  I  looked 
that  day,  but  I  did  not  see  nothing.  I  could 
aee,  I  guess,  about  180  feet  from  the  m>8aing. 
Could  not  see  further  on  account  of  trees.  Q. 
So  the  trees  were  farther  than  the  180  feet 
away  from  the  crosdttg?  A.  SometliinK  Ulw 
that" 

.We  are  o£  Cbe  oplnltni  ,that  fflalntlfr  ts  not 
ia  a  poflltloB  to  complain  of  ttie  action  of  the 
coort  in  enteilng  a  nonsuU,  It  is  clear  from 
the  undisputed  facta  that  his  own  negligence 
omtrUnited  to  ■bis  injury,  and  no  otiier  In- 
fesenee  gouM  be  properly  drawn  tberefrom. 
The  effect  of  the  facts  of  this  case  Is  the 
same  as  that  in  tbe  case  of  Headley  ^  aL 
Denrer  Bio  Grande  B.  Co.,  60  Oolo.  600, 
164  Pac.  731.  Where  tbe  autborlUes,  InTolvinff 
the  question  of  contributory  negligence  in 
cases  of  injoiy  sustained  Uiroogb  accidents 
at  railway  crossings,  are  reviewed  and  the 
law  acidicable  thereto  dedared.  TbaX  ded- 
Blon  makes  clear  the  distinction  between 
mere  negligence  on  the  part  die  r^way 
company  and  afflnnatiTe  acts  oonunltted  by 
It,  wbldi  create  a  Rradltlini  of  iwparrat  safe* 
ty.  There^  as  in  the  cose  at  bar,  tbe  negU- 
genoe  of  tbe  defendant  was  certain ;  but,  as 
therein  held,  that  in  no  wise  reliered  the 
party  injured  from  taking  ordinary  precau- 
tion for  his  own  safetyj  FlalntUT  does  not 
claim  that  the  defendant  was  guilty  of  any 
alttnnatiTa  -act  wbAch  created  an  appearance 
of  safety  at  the  crossing,  or  which  tended  to- 
throw  him  off  bis  guard  or  to  lull  him  Into  a 
falsa  sense  of  security.  WbUe  It  Is  not  men- 
tioned In  the  original  luletB,  attmtion  has 
been  oalledi  In  conference,  to  Uie  fact  tbat 
the  record  discloses  that  the  tracks  of  the 
Denver  Jfc  Bio  Grande  Baiiroad  cross  tlia 
tracks  of  tbe  detendont  ccanpany  at  a  point 
about  SO  feet  west  of  tbe  b^^way  ciosrtng 
where  the  accident  occurred,  and  as  section 
5^  Revised  Statutes  oC  lOOB,  rsQulres  ev- 
ery train,  on  approaching  tbe  crossing  of  the 
tracks  of  anoOier  railroad,  to  stop  and  to- 
cross  sudi  tracks  at  a  apeed  not  exceeding  4 
miles  per  hour,  tbe  failure  oC  defendant  to 
do  so  In  the  instant  case  was  negligence  per 
se  on  its  part  This  baa  nothing  to  do  with 
this  case,  for  the  simple  reason  that  defendr 
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ant's  negligence  to  conceded  and  the  failure 
Id  question  estabUahes  only  the  fact  of  neg- 
ligence. It  In  no  wise  constitutes  an  act  on 
defendant's  part  cresting  a  condition  of  ap- 
parent safety.  Moreover,  there  is  no  claim 
upon  the  part  of  plaintiff  that  he  was  rely- 
ing upon  defendant  stopping  its  train  at  the 
crossing.  In  fact,  it  is  stated  by  defendant, 
In  brief  on  motion  for  rehearing,  and  not 
denied  by  plaintiff,  that  the  Rio  Grande 
track  at  this  place  was  only  a  switch  and 
had  been  abandoned  for  many  years  prior  to 
the  accident,  which  fact  was  known  to  both 
sides  of  the  controversy  at  and  prior  to  the 
trial,  and  that  no  issue  In  relation  to  the 
same  was  raised  at  the  trial. 

[1,2]  So  the  sole  question  is:  Was  plain- 
tiff negligent,  and  did  his  negligence  contrib- 
ute to  the  Injury?  It  is  established  by  an 
early  decision  of  this  court  that  a  traveler 
approaching  a  public  highway  In  the  coun- 
try is  charged  with  the  duty  of  knowing  that 
others  may  be  negligent,  and  that  be  must 
act  accordingly.  C,  B.  Ai  Q.  R.  fi.  Co.  v. 
Campbell,  34  Colo.  880,  83  Pac.  138,  7  Ann. 
Oas.  987.  It  Is  equally  well  establi^ed  that 
the  failure  of  the  defendant  to  whistle  or 
ring  its  bell  did  not  relieve  plaintiff  of  his 
duty  to  look  and  listen  for  the  approaching 
train,  and  that  such  duty  la  not  discharged 
by  observation  made  at  a  point  where  ob- 
structions make  it  Impossible  to  ascertain  if 
a  tealn  Is  approaching,  where,  after  passing 
such  obstruction,  he  could  by  looking  and  lis- 
tening satisfy  himself  whether  it  is  reason- 
ably prudent  to  attempt  to  cross  the  line. 
Colo.  A  8.  By.  Co.  V.  Sonne.  34  Colo.  206, 
83  Fac.  383;  Colo.  &  S.  Ry.  Co.  v.  Thmnaa, 
33  Colo.  517,  81  Pac.  801,  7  I*  B.  A.  681,  8 
Ann.  Cas.  700;  C,  R.  I.  &  P.  By.  Co.  v. 
Crisman,  19  Colo.  30,  84  Pac.  286. 

Plaintiff  testlHed  several  times  very  posi- 
tively that  he  did  not  look  for  a  train  after 
passing  the  obstruction.  Id  Oict,  that  he 
only  looked  wh^  he  was  SO  yards  away 
from  the  crossing,  and  Oiat  it  was  Impossible 
to  see  at  that  point,  because  the  trees  were 
so  thick  it  was  impossible  to  see  through 
them.  It  may  be  said,  however,  that  there 
Is  a  sUtement  in  his  testimony  that  he  did 
look  when  about  15  feet  from  the  track  be- 
fore going  on  the  same,  but  did  not  see  the 
train.  Be  further  testUed,  however,  tiiat. 
"When  you  got  within  about  that  distance  of 
the  track,  you  got  beyond  the  trees  and  can 
see  down  the  track."  The  trial  court  ex- 
pressly rejected  the  statement,  that  he  look- 
ed but  could  not  see,  as  incredible,  and  un- 
der the  authorities  he  was  required  so  to  do. 
The  law  is  weU  settled  in  this  Jurisdiction 
that  wb«a  the  evidence  dearly  rttows  that, 
if  plaintiff  would  have  seen  the  train  had 
he  looked,  his  statement  tliat  he  did  look, 
but  did  not  see,  raises  no  conflict  of  evidence 
to  be  solved  by  the  Jury.  Westerkamp  T.  0,, 
B.  &  Q.  R.  Co.,  41  Colo.  290,  296,  297,  92  Pac. 
687.  It  follows  that  the  opinion  heretofore 
rendered  herein  by  a  department  of  this 


court  must  be  withdrawn,  the  decIMon  set 
aside,  and  the  Judgment  of  the  trial  court 
affirmed ;  and  it  Is  so  ordered. 
Judgment  affirmed. 

HIIjL  and  TELLIGB.  7J^  dissent 

SCOTT,  S.  (dlwwnting).  I  most  diaaent 
from  the  majority  opinion.  By  the  author- 
ity of  a  long  line  of  dedslona  by  thla  coort 
the  case  should  have  been  submitted  to  the 
jury  upon  the  testimony  produced,  and  there 
Is,  in  my  oi^nlon,  no  caae  decided  by  the 
court  that  supports  the  conduabn  of  the 
majority. 

It  is  said  that  the  effect  of  the  fitcts  In 
this  case  Is  the  same  aa  In  the  case  of  Head- 
ley  t.  D.  As  B.  O.  B.  Ca,  60  Cdo.  600,  164 
Pac.  781.  The  (rfCect  of  the  facta  in  any  law 
case  la  generally  to  be  determined  by  the 
Jury.  But  there  Is  do  slmilatlty  In  the  facta 
themselves,  as  between  this  case  and  the 
Headley  Case,  exc^  that  in  both  cases  the 
defendanta  were  admittedly  guilty  of  negU- 
genoe  per  se.  In  that  case  by  the  violatioD 
of  a  city  onlinance,  and  in  this,  by  the  vfo* 
latum  oi  the  statute  of  tiie  state.  In  this 
case,  as  tn  that,  the  court  to  required  to  deal 
with  the  facts  as  bearing  upon  the  questUm 
of  contributory  nei^lgence  alone.  There  the 
deceased  attempts  to  cross  four  parallel 
trades,  and  it  was  said  that: 

"It  is  the  imDerative  duty  of  one  attempting . 
to  cross  leveraT  tracks  sot  to  cease  bia  watch* 
fnlness,  upon  crowing  the  first,  or  second,  in 
safety,  bnt  to  ccoitinDe  to  eierass  Us  senMS. 
and  be  observant  of  the  (Virions  condltiMis  nntfl 
tbe  crossing  has  been  accomplisbed,  onlesa  the 
railroad  company,  tbrougb  its  acts,  has  produced* 
a  condition  of  apparent  safe^,  where  reaswable 
men  might  bave  oifterent  views  as  to  the  necea* 
sitr  of  looking  and  listentog." 

Here,  there  was  but  one  trat^,  and  that 
not  in  a  city,  but  in  the  open  country,  and 
not  where  switch  engines  as  well  aa  trains 
were  constantly  passing  in  both  directions 
on  all  four  of  tbe  tracks.  O^ere  the  court 
said: 

"He  ncidier  loiAed  nor  listened,  or,  if  so, 
acted  otlier  than  recMessly  after  reaching  the 
space  between  tbe  south  and  north  bound  main 
lines.  While  it  may  be  true  that  be  was  not,  as 
a  matter  of  law,  in  doty  boand  to  atop  ufmn 
reaching  sucb  space,  he  was,  nevertheless,  re- 
quired to  look  and  listen,  or  act  with  reasonable 
prudence,  before  entering  upon  and  attempting  to 
cross  the  nortli  boand  main  track." 

Here,  the  plaintiff  stopped,  looked,  and 
listened,  and  there  is  not  any  indication  d 
recklessness.  It  was  dearly  within  tbe  prov- 
ince ot  the  Jury  to  say  whether  or  not,  In 
such  stopping,  looking,  and  listening,  In  the 
light  of  the  surrounding  facts  and  attendant 
circumstances,  he  exercised  ordinary  pru- 
dence and  care. 

In  that  case  the  court  said: 

"The  ground  Is  level,  and  the  tracks  straight, 
with  an  unobstructed  view  in  each  directiun  for 
at  least  three-fourths  of  a  mile." 

In  this  case  the  ground  was  not  level. 
The  road  along  which  irtalntiff  was  driving 
was  in  a  depression,  with  the  ground  ele- 
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rated  tat  the  dlrectioii  from  whlcb  tbe  train 
was  comlns,  and  tbere  ware  palpable  oI>> 
striicUona  to  ylew,  caused  by  trees,  buUd- 
Inga,  and  piles  of  lumber.  Tbe  track  ms 
not  strait,  tmt  approacbed  In  tbe  form  of 
a  corre  toward  tbe  croulng.  But  in  that 
case  it  appears  tbat  the  deceased  not  only 
failed  to  stap^  look,  or  Usten,  but  rode  ahead 
OD  his  blC7(de  from  a  point  about  200  feet 
from  tile  crosslag,  wltbout  stopping,  direct- 
ly and  heedlessly,  upon  tbe  crosalnff,  under 
circumstances  described  Iv  the  court  as  fol- 
lows: 

"He  was  next  seen  about  10  feet  west  of  the 
coal  yard  track,  and  heiKe  about  S5  feet  from 
the  sontb-bouna  main  IhUL  and  approximately 
45  feet  from  the  point  of  colUsioo.  He  was 
then  riding  at  a  speed  of  about  4  or  6  miles  per 
hoar.  At  that  moment  an  eigbt  or  ten  car  pas- 
aoicer  train  with  two  engines,  known  as  traia 
Na  1,  travelins  south  at  tbe  rate  of  25  or  30 
miles  an  boar,  on  the  soutb-bound  main  line 
track,  came  upon  the  crossing  and,  immediate- 
ly after  it  had  passed  otv,  the  'Unde  Sam' 
train  came  upon  tbe  crossing.  The  trains  were 
making  considerable  noise,  and  some  smoke  and 
steam,  which  had  escaped  from  train  Mo.  1,  was 
blowing  to  the  soothwest  in  the  direction  ot 
and  over,  the  Post  coal  yard,  but  in  no  sense 
interfered  with  seeing  by  the  difEerent  witnesses 
— except  one  who  was  standing  on  the  west 
side  of  the  south-bound  main  line  jost  east  of 
the  Post  coal  yard  beard  fence—the  ttainci  which 
took  plaee  on  the  croaring.  As  'Unde  Sam* 
train  approached,  a  witness  was  walking  on  the 
track  in  the  same  direction  the  train  was  mov- 
ing, and,  when  about  200  feet  South  of  the 
crossing,  stepped  off  to  tbe  east  lor  that  train 
to  pasa.  At  uiis  time  the  bell  of  the  engine  puU- 
iog  tbe  'Uncle  Sam*  train  was  ringing  and 
train  No.  1  was  passing  on  the  south-bound 
track.  This  witness,  as  the  engine  of  'Uncie 
Sam'  train  passed^  looked  ahead  and  across  the 
pilot  thereoi  and  saw  the  wheel  of  a  bicycle  on 
the  crossing,  coming  on  the  space  between  the 
south-bound  main  line  and  north-boood  main 
line,  which  at  that  peiat  are  8H  feet  apart 
Another  witness— the  one  standing  on  the  west 
side  of  the  sonth-bonnd  main  line  just  east  of 
the  Post  coal  yard  board  fence,  spprozimately 
230  feet  sooth  of  the  crossing,  and  whose  visiMi 
was  somewhat  obscured  by  the  smoke,  etc— 
looked  north  to  the  crossing  when  the  rear  end 
of  train  No.,1  rendered  it  possible,  and  saw  the 
deceased  on  his  bicycle  turning  to  keep  from 
hitting '  tbe  'Uncle  eam'  train,  and  saw  him 
fall.  Another  witness  who  was  standing  in  the 
Poet  coal  office  looking  through  a  glass  door  in 
the  direction  of  the  crossing,  a  distance  of  ap- 
proximataty  46  fast,  saw  tlw  collision.  This 
witness  testified  that  the  whistle  of  the  'Unde 
Sam*  engine  was  blowing,  and  that  '  "Uncle 
Sam"  hit  the  crossing  just  an  instant  later  than 
tbe  No.  1  cleared  the  crossing' ;  that  the  latter 
had  deared  the  crossing  between  20  and  40  feet; 
tbat  when  witness  first  saw  the  deceased  he 
was  sitting  upright  on  his  bicycle,  riding  toward 
tbe  east  with  his  hands  on  the  handle  bars,  and 
it  appeared  to  witness  that  the  front  wheel  of 
the  bicycle  strode  the  side  of  the  pilot,  the  pilot 
beam,  at  the  rear  of  the  pilot,  hit  him.  Another 
witness  testified  tbat  he  was  at  the  scales  in  the 
coal  yard  (wbidk  was  about  50  feet  from  the 
point  where  the  collision  occurred  and  in  plain 
Tiew  thereof) ;  that  he  heard  'Unde  Sam'  com- 
ing in,  and  saw  deceased  rolling  alongside  the 
engine,  and  subsequently  saw  the  track  of  the 
bicyde  wheel  where  it  bad  turned;  that  No.  1 
was  tben,  after  witness  had  run  to  the  body  of 
deceased,  from  125  to  ISO  feet  south  of  the 
crossing.  It  is  alleged  in  the  comi^int  and 
adm^ttM  In  the  answer  that  Immediatdy'  after 


tlw  tndn  No.  1  passed  over  the  emariag  the 

'Unde  Sam'  train  entered  tiiereon  and  paised 
over  the  same." 

niiiB.  with  both  trains  on  dUfnent  tracks, 
approaddng  the  crossing  in  opposite  direc- 
tions, and  wlQiin  his  plain  rlew,  he  reck- 
lessly proceeded  in  an  effort  to  pass  behind 
one  train  in  an  apparent  effort  to  cross  be- 
fore the  second  train  should  reach  the  point 
where  be  attempted  to  cross.  Certainly, 
under  ttaia  state  of  facts,  there  was  an  un- 
disputed want  <a  due  cue.  nut  case  was 
by  a  divided  court.  I  participated  In  the 
opinion,  but  I  could  not  concelTe  that  It 
could  BTer  be  construed  to  apply  to  the  tacts 
appearing  in  the  case  at  bar,  and,  if  It  la 
finally  so  construed,  I  am  ready  to  Tote  to 
overrule  It  at  the  first  oroortunlty. 

The  majority  opinion  overlooks,  If  It  does 
not  In  fact  overrule,  the  doctrine  declared 
In  the  case  of  Nichols  v.  O.,  B.  ft  Q.  B,  Go., 
44  Colo.  601,  88  Pac  80S.  In  speaUng  of 
the  rule  of  law  as  to  when  the  question  of 
negligence  or  contributory  negligence  may  be 
determined  as  a  matter  of  law.  It  was  said: 
"Cases  frequently  arise  wherein  it  becomes 
the  duty  of  the  trial  court  to  determine  the  qnes- 
tion  of  the  n^ligence  of  the  plaintiff  as  a  mat- 
ter of  law,  but  those  are  eases  where  the  testi- 
mony will  allow  DO  other  inference ;  and  hence 
it  follows  that,  where  the  question  of  negligence 
depends  on  a  state  of  facts  from  which"  differ- 
ent minds  maj;  honestly  draw  different  conclu- 
sions on  that  issue,  the  qneatlon  must  be  sub- 
mitted to  the  jury  for  determination.  Caia. 
Central  R.  Co.  v.  Martin,  7  Colo.  592  [4  Pac. 
11181:  Lord  v.  Pueblo  8.  &  R.  Co.,  12  Colo. 
890 J21  Pac.  1481 ;   Solly  v.  Clayton,  12  Colo. 


And  again  it  was  there  held: 

"The  <rtilifatimis,  rights,  and  duties  of  rail- 
roads and  travders  upon  intersecting  highways 
are  mutual  and  redprocal,  and  no  greater  de- 
gree of  care  is  required  of  one  thsn  the  other. 
True,  tbe  railroad  ctnnpany  has  the  right  of 
precedence  at  audi  ecosnngs ;  bat  both  psrttes, 
in  the  exercise  of  their  respective  rights,  are 
nevertheless  required  to  exercise  reasonable  care 
in  enjoying  them— the  one  to  avoid  inflicting 
injuries,  and  the  other  to  avoid  being  injured. 
A  petwm  attempting  to  cross  a  railroad  track 
at  a  public  crossiag  in  a  dty  has  the  right  to 
expect  that  the  railroad  wiU  give  the  signals 
required  by  law  to  warn  him  of  the  approach  of 
a  train,  and  tbat  it  will  not  be  run  at  an  ex- 
cessive and  dangerous  rate  of  ^eed,  and  if  be 
i»  without  fault,  and  such  neglect  and  act  on  the 
IMtft  of  the  road  results  iu  ois  injury,  tben  he 
can  recover.  Texas  ft  Pac.  By.  Co.  v.  Cody, 
166  U.  8.  606  [17  Sup.  Ct.  703,  41  L.  Ed.  11321; 
O.  ft  E.  I.  B.  Co.  V.  Boggs,  101  Ind.  522  [51 
Am.  Ben.  761] :  Clevdand.  O,  O.  &  St.  L.  By. 
Oo.  V.  Miles,  ieZ  Ind.  646  [70  N.  E.  985]." 

Speaking  of  the  decree  of  care  required 
by  travelers,  It  was  held: 

"So  tbat,  in  determining  the  degree  of  care 
which  a  pedestrian  about  to  cross  a  trade  at 
a  public  crossing  in  a  ci^  mast  exer^se,  the 
general  role  is  that  tbe  pedestrian  who  does  not 
know  of  the  negligence  of  a  railroad  company 
in  ninning  its  train  at  an  unlawful  rate  of 
speed,  and  in  failing  to  give  the  required  signals 
of  its  approach,  and  such  want  of  knowledge  is 
not  the  result  ta  bis  failure  to  wercise  a  reason- 
able degree  of  care,  he  is  only  reqnircd  to  ex- 
ercise that  dep«o  of  care  which  oralnarily  pm- 


Digitized  by  Google 


278 


im  BACIFIQ 


BEPOBTBB 


(Oolo. 


dent  permu  will  exereUa  wli«n  tiie  railway  com- 

6U17  is  also  exereidiis  the  care  which  the  law 
DpoBes  upon  it,  in  the  operation  of  it*  trains 
at  atraet  intwaaetioni." 

In  that  case  the  travdw  looked  bnt  once, 
and  It  was  contended,  as  1^  this  case,  that 
this  was  InBuffldent.  It  was  said  In  answer 
to  this  arsument: 

"It  ia  true  that  bad  plaintifl  looked  the  second 
time,  just  prior  to  stepping  upon  the  trade,  be 
would  have  discovered  the  approach  of  the  en- 
gine; but  the  law  ooly  requires  that  he  abould 
atop,  look,  and  listen  at  the  time  and  place  nec- 
euary  in  the  exercise  of  that  degree  of  care 
which  an  ordinarily  prudent  person  would  have 
exercised  in  similar  circumstances;  and  whether 
by  looking  only  once,  at  the  time  and  place  he 
did,  under  the  drcumstances  narrated,  was  a 

firoper  exercise  of  Uiat  degree  of  care  which  the 
aw  imposes,  depended  upon  other  matters  which 
should  be  takes  into  consideration.  Where,  in 
caae  of  an  injury  at  a  crossing,  it  appears  that 
the  person  injured  did  look  for  an  approacbing 
train,  it  does  not  necessarily  follow,  as  a  rule  of 
law,  tbat  he  has  no  remedy  because  he  did  not 
look  at  tbe  precise  time  and  place  when  and 
where  looking  would  have  been  of  the  most  ad- 
vantage, and  probably  avoided  the  injury.  Many 
circumstances  might  he  shown  which  couUV  prop- 
erty be  considered  by  the  jury  in  determining 
whether  he  exercised  the  degree  of  care  which 
the  law  imposes  upon  faim.  Bodrain  t.  R.  B. 
Co.,  126  N.  Y.  526  [26  N.  E.  7411." 

It  will  be  seen  from  tbat  oiilnion  that,  Id 
considering  the  question  oC  contrlhutcn?  n^- 
llgence,  the  plaintiff  had  a  right  to  expect 
that  the  engineer  would  give  the  signals  re- 
quired by  law  to  warn  blm  of  the  approach 
of  the  train,  and  that  tbe  company  will  not 
ran  Its  train  at  any  excessiTe  or  dangerous 
rate  of  speed.  The  majority  opinion  not 
only  Ignores  this  lawful  right,  but  posUlvely 
denies  It 

The  rule  stated  in  the  NldKds  Clase,  in 
detennlnlng  the  degree  of  care  to  be  exer- 
cised by  the  plaintiff,  is  as  (dearly  Ignored. 
Bnt  worse  than  this,  the  majori^  oplnitm 
repudiates  the  tbllowlng  declaration  in  the 
Nichols  Case: 

"Where,  In  case  of  an  injnry  at  a  crossing,  it 
appears  that  the  pepson  injured  did  look  for  an 
approacbing  train,  it  does  not  necessarily  follow, 
as  a  rule  of  law,  that  he  has  no  remedy  because 
he  did  not  look  at  the  precise  time  and  place 
when  and  where  looking  would  have  been  of  the 
most  advantage,  and  probably  avoided  the  in- 
jUTT.  Many  circumstances  might  be  shown 
wbfiA  could  properly  be  considered  by  the  jury 
in  detmnlning  whether  he  exercised  the' degree 
of  care  which  tbe  law  imposes  upon  him." 

The  majozitf  opinion  does  in  effect  deter- 
ndne  as  a  matter  of  law  that  idainUfl,  ei- 
ther because  he  looked  bnt  once^  or  because 
he  did  not  look  at  the  time  and  place  when 
and  where  looking  would  have  been  of  tho 
most  advantage,  was  guilty  ot  contributory 
n^igence,  and  utterly  igwnes  tlie  right  to 
have  conddered  all  ttie  etrenmstances  in  con- 
nection therewith.  In  d^erminlng  the  ques- 
tion of  due  eare. 

Hie  majority  i^lnlon  quotes  extensively 
from  the  testimony  of  the  plaintiff,  who  pal- 


pably ndUwr  apeakB  luv  nndMafeanda  the 
SlDglltfl  langoage  with  any  degree  of  ac- 
ctiracy,  and,  If  he  had  an  Interpreter,  such 
Inteipretw  la  but  Uttie^  if  any,  tmprovwient 
ovar  the  plaintiff  in  this  reject.  Such  tes- 
thwmy,  and  the  force  of  it,  Is  Mainly  much 
better  nnderstood  and  interpr^ed  by  the 
Jury  and  the  court  In  irtiosa  pvesenoe  It  is 
given,  than  by  one  who  has  nothing  before 
him  but  the  record  wherein  It  Is  attempted 
to  b«  reproduced.  Bat  the  majority  <^nioo 
overifloks  ttie  testimony  of  an  luvaxasOy 
clear-headed  English  speaking  witness,  as  to 
surrounding  condltlnu  and  dTcumstancen 
bearing  on  the  acddoit,  and  vriwse  testimony 
is  certainly  entitled  to  oHislderatlon  In  Oie 
absence  of  nothUig  to  the  oontraiy. 

The  witness,  named  Oamer,  whose  father's 
house  is  located  west  of  'the  crossing,  tes- 
tifled  that  he  had  been  for  three  years  a 
railroad  brakeman ;  that  at  the  time  he  was 
adbont  880  feet  west  of  Oie  crossing  and 
about  85  feet  from  the  tn.<At ;  that  bis  at- 
tantlon  was  attracted  by  the  ejfeeA  of  the 
train;  that  the  oiglne  and  ears  were 
swaying ;  that  the  train  was  a  ftright  train 
of  about  14  or  15  cars ;  that  In  his  ojrinlott  it 
was  going  at  the  rate  oi  SO  miles  an  hour 
when  it  passed  him ;  that  tliere  was  a  vble- 
tllng  post  about  1.O0O  feet  wes»  of  the  cross- 
ing and  about  200  feet  west  of  the  point 
where  he  was  standing  at  the  time:  that 
there  was  no  whistle  blown  nor  bell  sounded, 
until  about  the  Instant  the  engine  Btruck 
plaintiff  at  the  oosslng,  when  there  wwe 
aoBM  short  blasts  of  the  whistle;  that  the 
train  ran  about  476  yards  after  strUdng 
plaintiff  before  stopping;  one  horse  wo;: 
killed;  pieces  ot  the  wagon  were  scatterMl 
along  tbe  track  for  1,400  feet.  Speaking  of 
the  obstnictlon  to  view  from  tbe  road  wbor(> 
plaintiff  was  driving,  and  for  a  distance  of 
400  feet  from  the  crossing  west,  he  says: 
There  is  a  duster  of  trees,  and  one  cannot 
see;  ttiat  his  ftther's  stable,  and  three  or 
four  clusters  d  willows,  are  (Hi*the  ground 
as  It  raises  to  the  cut,  and  along  the  bop  of 
the  cut  on  its  southern  side  were  corrals  and 
stacked  lumber;  that,  approadtiing  the  crass- 
lug  as  plaintiff  did,  a  glimpse  of  the  track 
may  be  obtained  through  the  trees  at  a  point 
about  77  feet  back  from  die  crossing,  this 
through  an  opening  about  a  foot  and  a  half 
wide;  that  25  leet  frcHn  the  crossing  one 
cannot  see  up  the  track  from  where  the 
train  was  approaching. 

It  will  be  observed  that  this  testimony 
is  not  In  accord  with  some  of  the  dednctioos 
by  the  majority.  In  the  majority  opinion 
is  Inserted  a  photograph  of  the  crossing 
where  plaintiff  was  Injured,  but  a  photo- 
graph may  be  very  uncertain,  and  even  de- 
ceiving as  regards  angles,  directions,  and 
distances  when  considered  alone,  ^e  court 
speaks  of  a  map,  but  does  not  include  It  as  a 
part  of  the  opinion,  and  whldi  is  hwe  In- 
serted tat  a  possibly  better  undeistandtng: 
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It  wUl  be  noted  that  In  looking  a|J  the 
hlf^way  from  the  crossing,  In  the  direction 
from  which  plaintiff  was  moving,  and  np  the 
railroad  track  In  the  direction  from  which 
the  train  was  approaching,  the  space 
between  forms  an  acnte  angle  of  abont  45 
degrees.  So  that,  to  the  extent  of  this  angle, 
the  tnin  and  the  plaintiff  were  moving  tio> 
ward  a  converging  point,  to  wit,  the  cross- 
ing, the  apex  of  a  triangle,  l^hls  Is  far 
dtffeimt  fn»n  crossing  at  right  angles,  where 
one  may  see  directly  to  the  right  or  1^ 
This  triangle  cmtnined  the  trees  and  other 
obstructions. 

It  will  be  seen  that  the  plaintiff.  U  tadng 
the  direction  In  which  he  was  driving  and 
npon  reaching  the  flrst  point  of  view  between 
the  trees  and  the  track,  oduM  see  bat  little 
of  the  trade  to  the  left  ot  him.  Before  he 
mn  Tlew  the  track  for  any  considerable  dis- 
tance, he  roust  tarn  his  bead  or  body  to  the 
left  mfiideintly,  or  to  the  extent  of  three- 


fourths  of  an  "about  face,**  before  his  vMxm 
could  follow  the  line  of  the  tt&ck,  and,  ao> 
cording  to  the  finding  of  the  omirt.  this 
could  not  occur  ontU  the  heads  of  his  horses 
were  at  least  over  fbe.  flrst  ralL  With  this 
In  mind,  the  questloii  of  whethw  or  not  he 
was  reasonably  cautious  In  proceeding  the 
short  distance  of  77  feet  after  '  stop- 
I^ng,  looking,  and  liatenbiK  was  a  question 
tor  the  Jury  in  the  Ught  of  all  thu  mr* 
roondlng  draunstances. 

The  opinion  redtee  that: 

"A  map,  prepared  by  defendant  and  iDtroduc- 
ed  by  plaintiff,  sbows  that,  from  anv  point  on 
the  wagon  road  25  feet  south  from  toe  crossing 
where  the  accident  occurred,  there  is  an  open 
and  unobstructed  view  along  tbe  track  and  rigbt 
of  way  of  defeadant's  rood  west  for  a  distance 
of  432  feet  from  the  crossing,"  etc. 

This  may  be  dedndble  from  the  map,  but 
It  Is  In  diametric  conflict  with  (he  testimony 
of  the  witness  Garner  as  to  lAyslcal  fact, 
and  likewise  to  tbe  construction  placed  on 
the  testimony  In  tbe  case  by  the  trial  court. 

The  witness  Oamor  testified  as  follows 
upon  this  point: 

"Q.  How  close  do  you  get  to  tbe  track  before 
you  get  a  clear  view?  A.  In  seven  feet  from 
the  track  you  get  a  dear  view,  11  feet  von  get 
ac  open  view,  hut  not  exactly  clear.  Prom  11 
feet  you  can  see  down  the  track  probably  ViO 
to  150  feet  The  roots  of  tbe  first  group  of 
wiUows  (marked  *A'  on  tbe  map)  is  17  feet  from 
tlie  G.  ft  S.  Boutheni  raC.  Hie  branches  ex- 
tended out  on  both  sides  over  the  wire  fence 
that  touches  the  cattle  guard." 

And  on  cross-examination  testified  as  fiA' 
lows: 

"Q.  Now,  when  a  man  is  standing  25  feet 
back  from  the  track  in  tbe  middle  of  the  road, 
what  is  to  keep  him  from  seeing  at  least  150 
feet  up  tbe  track?  A.  Well,  back  25  feet  1 
do  tiot  think  he  could  see  up  tbe  track  on  ac- 
count of  this  ctuater  of  wfllows  in  here.  Their 
roots  are  IT  feet  from  the  rail ;  the  roots  are, 
some  of  them  there,  probably  6  inches,  some 

Eirobably  8  inches  through.  The  clump  of  wil- 
owB  are  about  120  feet  from  the  center  of  tbe 
public  crossing.  I  do  not  know  bow  wide  the 
foliage  on  them  is.  I  did  not  measure  how  far 
the  foliage  extended  from  the  trunks.  The  wil- 
lows are  about  10  or  12  high.  1  did  aot 
meaeare  their  helfdit.  They  are  old  wUIOws, 
been  there  im  years." 

The  trial  court  gives  his  conclusion  de- 
duced from  testimony  upon  this  point  as  fol- 
lows: 

"If  the  plaintiff  had  looked.  80  yards  hade 
from  the  track,  which  must  be  admitted,  there 
would  be  no  question  but  that  he  could  not  have 
seen  the  train  according  to  Its  spaed  (4S  miles 

Ser  hour).  It  was  not  in  sight.  It  was  away 
own  the  track,  so  that  it  would  have  been  Im- 
poBsihle  for  him  to  have  seen  it.  It  is  practi- 
cally undisputed  that  there  were  no  other 
places  where  be  could  have  seen  tbe  train,  on 
account  of  the  obstructions,  trees,  and  so  forth, 
until  he  had  gotten  up  within  10  or  15  feet  of 
the  tradk.  (This  is  from  his  seat  In  tiie  wagon.) 
The  horses  heads  would  be  at  or  on  the  track." 

If,  then,  there  Is  sach  a  divergent  view  as 
to  the  facts  as  between  the  showing  by  the 
map  and  the  oral  testimony,  the  question 
should  have  been  submitted  to  the  Jury  for 
determination. 

The  plalntur  testlfled  that,  at  a  point  about 
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30  yards  tixm  tbe  track  crossing  the  hlgb- 
way,  be  BtappeA  Us  team,  stood  up  In  the 
-wagon,  and  looked  and  listened  to  see  U  a 
train  was  approaching;  that  he  could  not 
see  or  hear  It  His  testimony  on  cto8»«x- 
aminatlon  would  seem  to  indicate  that  there 
was  no  place  where  he  could  see  through 
the  trees  at  the  point  where  he  stopped  to 
look.  It  is  probable  that  in  this  testimony 
be  referred  to  the  distance  after  stopping, 
and  between  that  point  and  the  apinroacb  to 
the  crossing.  He  afterward  corrected  this 
testimony  to  show  that,  at  the  place  where 
he  stopped  to  look,  he  could  see  through  the 
trees  a  distance  of  about  180  feet.  The  wit- 
ness Gamer  testifies  that  by  actual  measure- 
ment there  is  an  opening  through  the  trees 
about  a  foot  and  a  half  or  two  feet  wide, 
where  one  could  see  the  track,  77  feet  from 
the  crossing;  that  he  examined  this  place 
for  the  purpose,  a  few  days  after  the  acci- 
dent while  the  trees  were  In  fall  foliage,  and 
ascertained  the  fact  to  which  be  testified. 

The  difference  between  the  estimate  of 
plaintiff,  of  30  yards,  and  the  measurement 
by  Oamer,  Is  so  slight  as  to  be  immaterial. 
It  is  the  difference  between  the  estimate  of 
90  feet  and  -the  actual  measurement  of  77 
feet  Then,  the  testimony  shows  tbat  he  did 
stop,  look,  and  listen,  where  he  oould  see 
the  track  through  the  trees  at  a  point  77 
feet  from  the  crossing.  Under  the  doctrine 
in  the  Nichols  Case,  it  was  plainly  for  the 
Jury  to  determine  whether,  under  all  the  dr- 
ciunStances,  bis  acts  were  sufficient  to  show 
want  of  reasonable  care  upon  his  part. 

Under  the  authority  of  the  Nichols  Case 
and  l^e  authorities  generally,  the  plalutlff 
bad  tbe  legal  right  to  have  certain  facts  and 
drcnmstances  considered  as  bearing  upon 
tbe  question  of  his  alleged  contributory  n^- 
Ilgence.  He  bad  the  legal  right  to  have  con- 
sidered tbe  fact  tbat  defendant  had  erected 
a  whistling  post  at  a  point  about  1.000  feet 
from  tbe  crossing  and  upon  tbe  curve  in  tbe 
track,  as  indicating  an  admitted  duty  and 
custom,  u  well  as  an  admission  that  tbe 
crossing  was  dangerous.  He  had  the  1^1 
right  to  have  considered,  as  bearing  upon  tbe 
question  of  the  charge  of  contributory  neg- 
ligence, the  fact  tbat  defendant  did  not 
cause  the  whistle  to  blow,  or  the  bell  to  ring, 
at  this  point  or  at  any  other  time,  before  the 
Instant  he  was  struck  by  the  engine.  He  had 
the  legal  right  to  have  so  considered  tbe 
fact  tbat  the  train  was  running  downgrade, 
and  tbe  consequrat  and  comparative  slight 
noise  the  train  was  making  in  its  approach 
to  the  crossing.  He  had  tbe  legal  right  to 
have  so  considered  tbe  excessive  and  reck- 
less speed  at  which  the  train  was  running 
at  tbe  time.  He  had  the  legal  right  to  have 
w  craridered  the  custom  of  the  railroad  in 
these  respects,  and  his  own  familiarity  with 
tbat  custom,  by  reason  of  the  fbct  of  hia 
daily  travel  over  the  highway  as  a  market 
gardner  for  several  years.  He  bad  the  legal 
right  to  have  so  cfHwidered  the  statute  of  tbe 


state  prohibiting  a  railroad  train  from  cross- 
ing tbe  track  of  a  cross  railroad  without 
stopping,  and  which,  if  compiled  with  by  the 
defendant  In  this  case,  the  accident  would 
have  been  clearly  avoided.  These  are  all 
facts  and  circumstances  competent  as  bear- 
iDg  upon  the  Question  of  contributory  neg- 
ligence. These  legal  rights  were  all  denied 
by  the  trial  court,  and  now  by  this  court. 
Section  5499,  Rev.  Stat  1008,  provides: 

"In  all  cases  where  two  railroads  shall  cross 
each  other,  every  train  on  approachinc  such 
crossing  riiaU  come  to  a  fall  atop  Immeoiatiely 
before  it  reaches  sudi  crossing,  and  shall  cmas 
such  track  at  a  speed  not  enesdlOg  four  mOss 
per  hour." 

By  the  succeeding  section,  failure  to  com- 
ply with  tbe  provisions  of  said  section  is 
made  a  misdemeanor  on  tbe  part  of  tbe  en- 
gineer or  other  person  in  <Aarge  of  tbe  loco- 
motive or  train.  The  Denver  St  Rio  Qrande 
Company  track  crosses  the  defendant's  track 
about  30  feet  west  of  the  highway.  Tbe  de- 
fendant's train  did  not  stop,  but  continued 
over  it  at  the  «peed  of  about  60  miles  an 
hour. 

Tbe  majority  opinion  states  tbat  defend- 
ant's brief  on  rehearing  asserts  that  tbe 
Denver  &  Rio  Grande  Company  was  not  op- 
erating its  track,  and  tbat  It  was  only  a 
switch.  There  is  no  such  fact  appearing  In 
tbe  record,  and  It  Is  hardly  Just  to  plaintiff 
to  bind  him  by  a  statement  In  his  opponent's 
brief,  which  finds  no  Justification  In  the 
record. 

It  appears  In  proof  that  at  tbe  particular 
point  the  two  railroads  cross.  Tbe  statute 
is  a  general  statute,  and  as  such  it  was  tbe 
duty  of  the  trial  court  to  take  Judicial  no- 
tice of  It.  Beside,  tbe  statute  does  not  con- 
fine the  duty  of  railroads,  In  this  respect,  to 
main  tracks,  nor  to  traces  not  at  the  time 
operated.  The  existence  of  the  law,  and  the 
defendant's  palpable  violation  of  It ;  not  only 
established  negligence  on  the  part  of  the 
defendant,  but  was  a  drcnmstance  which 
tbe  plalntur  was  ttitltled  to  have  considered 
as  bearing  upon  the  chai^  of  contributory 
negligence. 

In  this  c<mnectlon,  I  am  impressed  with 
the  Tlew  that  tbe  majority  opinion  does  not 
sufficiently  weigh  the  rule  that  tbe  law  re- 
quires tbat  the  defendant  must  prove  the 
conttlboitory  negligence  it  alleges',  bat  in 
effect  has  placed  the  burden  on  tbe  [daintiff 
to  prove  that  he  was  not  negligent 

In  support  of  the  position  I  have  taken,  I 
may  further  say  that  the  establishment  of 
the  wbistllng  post  Indicates  such  duty  upon 
tbe  part  of  the  engineer.  If,  in  addition  to 
this  fact,  tbe  plaintiff  could  have  proved  a 
habit  in  this  respect,  which  the  court  de- 
clined to  permit  him  to  do,  and  if  be  could 
have  shown  that  he  was  familiar  with  such 
habit  and  relied  thereon,  It  would  have  been 
a  stnmg  drcnmstanoe  tor  the  consideration 
of  the  iuTf  In  detnrnlnlng  the  question  at 
lamUb 
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In  a  cam  presenting  a  very  glmllar  state 
of  facts  as  tbe  case  at  bar,  It  was  satd  In 
Nash  V.  N.  T.  a  A  H.  H.  Ry.,  1  N.  Y.  S. 
269,1  affirmed  1^  New  Yoik  Ooort  of  Ap- 
peals, 117  N.  T.  «28,  22  N.  D.  1128: 

"It  was  certainly  eranpetent  to  sliow  that  tbe 
def^dant.had  ejected  whisUlng  poets,  and  was 
in  the  habit  of  whistling  near  tfiis  crossing,  upon 
the  question  whether  the  plaintiff,  under  all  the 
circumstances,  exercised  due  care.  It  was  ex- 
tremely difficult  for  a  person  approaching  ttils 
crosrins  to  see  a  coming  train.  Besides,  tbe 
track  was  so  constructed  as  to  muffle  the  sound 
of  a  ninning  train.  The  plaintiff  testified  that 
he  stopped  abont  75  feet  away  from  the  trade, 
and  listened  to  ascertain  If  any  train  was  com- 
ing. If  it  had  been  the  universal  custom  to  give 
warning  at  this  place,  and  that  was  known  to 
the  plaintiff,  it  was  material  for  the  jury  to 
know  this  fact  in  order  to  judge  properly  ot  the 
condact  of  the  plaintiff.  It  was  also  a  question 
for  tbe  jury  as  to  defendant's  negligence.  While 
it  Is  tme  there  is  no  law  making  it  obligatory 
upon  a  railroad  company  to  give  warning  ex- 
cept at  public  crossings,  yet  tney  may  make  a 
law  for  themselves.  If  such  company  'establish 
a  uniform  practice  to  give  a  signal  at  a  cross- 
ing, although  private,  but  frequently  used,  and 
such  practice  is  notorious,  such  conduct  justifies 
the  expectatitMi  of  those  having  occasion  to  cross 
that  auch  warning  will  be  given;  and  a  fail- 
ure to  give  the  accustomed  warning  is  a  proper 
fact  for  tiie  jury  to  consider  in  passing  upon 
the  question  of  the  defendant's  negligence. 
Ernst  V.  Bailroad  Co.,  39  N.  T.  61  [100  Am. 
Dec.  40S] ;  CordeU  t.  BaUroad  Oo.,  64  N.  Y. 
086." 

In  this  day  oonrts  are  prcme  to,  nnc(m- 
Bctonily  perhaps,  assdme  too  mudi  oi  the 
prerogBtlves  properly  belonging  to  the  ]nr7, 
and  to  restrict  that  constitutional  body  In 
the  exercise  of  its  rightfal  powers.  In  this 
there  Is  grare  danger  that  this  Gllnaltar  of 
GnglMi  and  American  liberty  may  be  even- 
tually andwmlned. 

It  seems  to  me  that  In  this  case  the  strong- 
est argument  in  flavor  o£  submitting  the 
cause  to  the  Jury  is  tlie  widely  divergent 
views  among  the  members  of  this  court,  not 
only  as  to  the  onwdualons  which  may  prop- 
wly  be  drawn  fran  ttie  testimony,  but  as  to 
the  testbnooy  itsdt  It  the  Judges  of  this 
court  80  differ  in  the  proportttm  ot  four  to 
threes  can  it  be  said  that  there  is  but  one  in- 
ferenceto  be  drawn,  or  that  different  minds 
may  not  honestly  draw  different  cimclurtons? 
If  the  minds  of  the  members  of  this  court 
may  so  honestly  differ,  why  may  not  the  minds 
of  Jnrm  Just  as  honestly  dUCer?  The  logical 
deduction  fMm  the  (pillion  ot  tbe  court  Is 
that  mlnorl^  Judges,  and  Jurors  generally, 
eithCT  Co  not  have  rational  minds,  or  that 
fbey  may  not  honestly  reach  a  ctmcluston 
differing  tnmi  the  majority.  Tbe  Importaut 
matter  is  the  answer  to  the  questim :  Has 
the  long-established  rule  we  are  •considering 
ceased  to  be  a  governing  i»lncU^  of  the 
law,  or  is  the  submission  of  cases  of  this 
character  to  the  Jury  to  be  determined  by 
tbe  personal  view  tit  a  majority  of  the 


*  Reported  In  Mil  In  tbe  New  Tork  Supplamsnt ; 
rsport«d  as  a  memorandum  decision  witbout  oplnloa 
la  «  Hun,  a& 


judges,  as  to  whether  or  not  negligence  has 
beoi  proTm  in  the  particular  case?  Indeed, 
the  trial  Judge  in  this  case  clearly  Ignores 
the  nde  uid  based  his  action  on  bis  per- 
sonal concluslmi,  for  be  said  in  bis  findings  ; 

"I  am  clearly  of  tbe  opinion  that  the  irialn- 
tifi  Is  luil^  of  such  contribut<HT  negl&ence 
that  under  the  law  he  la  not  entitled  to  recover." 


CONB  V.  OARI/roN.   (No.  8901) 
(Supreme  Court  of  Colorado.    Nov.  B,  1017.) 

1.  Plxdoks  ^56(2)— Powbb  to  Sell  Col- 
utebalr— foweb  ov  assignee. 

Where  a  note  provided  that  an  assignee  of 
it  might  take  collateral,  and  shoald  thereupon 
become  vested  with  all  the  rights  and  powers 
given  the  payee  bank  in  respect  thereto,  ibe 

Eower  being  given  to  the  bank  to  sell  tbe  col- 
iteral  and  to  buy  it  in,  the  assignee  of  the  note 
from  the  payee  bank  received  ^e  same  power, 
and  the  mere  act  of  selling  the  collateral  could 
be  po-formed  through  an  agent,  it  and  all  pre- 
liminaries being  performed  in  the  name  of  the 
assignee. 

2.  Pledges  «=»S0  —  Action  —  Evidence  or 
Value  or  Collatebal. 

Id  an  action  to  recover  on  a  promissory 
note,  given  by  defendant  to  a  bank  and  assigned 
by  the  bank  to  plaintiff,  the  note  being  secured 
by  the  deposit  of  bonds  as  collateral,  which  were 
sold  by  the  assignee  and  the  proceeds  credited 
on  the  note^  the  sale  having  been  regular,  de- 
fendant's evidence  of  the  value  of  tbe  bonds 
was  properly  rejected. 

Brror  to  District  Court,  Fremuit  (3ouu- 
ty;  Charles  A.  WUktn,  Judge. 

Action  1^  A.  B.  (Triton  against  Annie  EX 
Gone.  To  review  a  Judgment  for  plaintiff, 
defendant  brings  error.    Judgment  affirmed. 

A.  L.  Taylor,  of  Canon  City,  for  plaintiff 
in  error.  D.  W.  Boss,  of  Canon  City,  tor 
defendant  in  error. 

TELLER,  J.  The  defendant  In  error  bad 
judgment  in  an  action  to  recover  on  a  prom- 
issory note  given  by  the  plaintiff  tn  error  to 
a  bank,  and  assigned  by  the  bank  to  the  de- 
fendant In  error.  Tbe  note  was  secured  by 
the  deposit  with  the  bank  of  certain  bonds 
as  collateral.  It  was  not  paid  at  maturity, 
and  some  time  later  the  bonds  were  adver- 
tised for  sale,  and  sold,  and  the  proceeds 
of  such  sale  credited  on  the  note.  The  court 
directed  a  verdict  tor  the  balance  due. 

[1  ]  TbB  defense  was  directed  wht^ly  to  an 
attack  on  tbe  validity  of  the  sale  of  the 
bonds,  on  the  ground  that  the  assignee  did 
not  take  with  the  collateral  a  right  to  sell  it; 
that,  In  any  event,  he  could  not  sell  it  by  an 
agent  or  attorney,  and  that  the  sale  was  void 
because  made  for  only  a  fraction  of  the 
bonds'  value.  Error  is  assigned  on  an  order 
sustaining  a  demurrer  to  an  amended  answer, 
but  Is  not  argued.  This  assignment  involves 
only  the  que8ti<Kis  which  are  argued  under 
other  assignments,  and  their  determination 
vrili  determine  this  also.  The  ^Incipal 
gronnd  ui^ed  for  reversal  la  that  the  payee 
of  the  note  could  not  transfer  with  it  the  au- 
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Uiorltr  to  sdl  ttu  oc^teraL  Sevovl  cases 
are  dted  to  tho  point  that  "a  discretiotuuy 
power  of  sale  cannot  be  delegated  to  a  stran- 
ger by  aastgnmeQt"  In  this  case,  however, 
that  rule  does  not  apply,  slnoe  the  note  In 
ezikreaa  terms  provided  that  an  asalsnee  of 
it  mltfit  take  the  oc^teral.  and  should 
**ttLerenpon  become  vested  with  all  the  rights 
and  powers  above  given  to  said  bank  In  re- 
spect theretOb"  Tha  power  was  given  to  the 
bank  to  sell  the  collateral  and  to  buy  it  In, 
and  the  assignee  received  the  same  power. 
The  mwe  act  of  selling  oonld  be  performed 
throof^  an  agent,  it  and  aU  the  preUmi- 
naries  beii«  performed  in  the  name  of  the 
assignee.  An  agent  oC  the  plaintiff  In  enxnr 
was  Kveerat  at  the  sale  and  made  no  objection 
to  it.  Ihere  is  nothing  In  -the  record  that 
suggests  fraud  In  the  sale,  which  appears  to 
bave  been  advertised  and  cmducted  in  full 
compliance  with  the  provlsl(»s  of  the  nota 
There  was  no  dispute  as  to  the  facts,  and 
Uie  oonrt  did  not  err  in  directing  a  verdict 

[2]  The  sale  being  found  regular,  it  was 
not  error  to  reject  evidence  of  tlie  value  of 
the  bonds. 

lAe  Judgment  is  afllxmed. 

Judgment  affirmed. 

HILL  and  SCCXTT,  JX,  concur. 


CHIOAOO,  B.  &  Q.  R.  CO.  v.  FEFPASD. 

(No.  8888.) 

(Saprone  Court  of  Colorado.  Dee.  8, 1^7.) 

BVIDENCB  «S>218(2)  —  ADlCISBtBILITT  —  CoM- 
-  FBOUIBK. 

In  an  action  for  damages  for  klllinft  a  cow, 
evidence  that  defendant's  claim  agent  offered  to 
pay  Id  settlement  a  Bum  less  than  one-half  of 

the  amount  claimed  is  inadmissible  an  an  ac- 
knowledgment of  liability,  for  the  offer  must 
be  deemed  to  bare  been  one  of  a  compromise. 

Eta  Banc.  Error  to  Phillips  Ciounty  Court; 
8.  S.  Worley,  Judge. 

Acticm  by  George  Pct>pard  against  the 
Chlcag(^  Burlington  &  Qutucy  Railroad  Com- 
pany begun  in  Justice's  couVt.  There  was  a 
Judgment  in  county  court  for  plaintiff,  and 
defendant  tarings  error.  Reversed  and  re- 
manded. 

E.  SI  "WUtted,  T.  M.  Stuart,  Jr.,  and  Thom- 
as Woodrow,  all  oC  Denver,  for  plalntift  in 
error.  W.  D.  Kelsfiy,  (tf  BtHyoke.  for  de- 
fendant in  error. 

OARBIGUB8,  J.  ^Rie  amount  and  nature 
of  the  debt  sned  for,  as  abown  the  record 
bocHc  kept  for  that  purpose  by  the  Justice  of 
the  peace  in  whose  court  the  action  was  origi- 
nally commoioed,  is  |66  damages  for  the  kill- 
ing of  a  eow  tff  a  train  of  tlie  rallnmd  com- 
pany. 

On  the  trial  plaintiff  was  permitted,  over 
the  objecttoa  oC  defendant,  to  testify  that 
Just  prior  to  bringing  Un  suit  be  wa»  ap< 
Iffoac^ed  by  the  company's  dalm  agent,  who 


oBTered  to  pay  him  |27  or  JI27.0O  in  settlement 
for  the  animal  killed,  to  the  admission  of 
which  testlm<Hiy  an  exception  was  reserved 
and  error  Is  assigned  thereon.  This  evidence 
was  admitted  for  the  purpose  of  adiowing  an 
fldounrledgment  of  the  company's  UabUlty, 
and  hi  C  B.  ft  Q.  B.  Co.  T.  Roberta,  26  Ckila 
32&,  07  PacL  1076,  audi  OTidence  is  hdd  to 
be  an  offer  to  compromise  and  Incompetent. 
On  the  authority  of  that  case  the  Judgment 
must  be  reversed. 
Reversed  and  ran  and  ed. 


STATE  V.  7ISHEB  et  al.   (Na  40700 
(Supreme  Court  of  Montana.    Nov.  10,  1917.) 

1.  Obxminal  Law  «=»1170(1)— Habmlbsb  Bb- 
BOB— Evidence— Exclusion. 

In  a  prosecution  for  homicide,  where  there 
was  medical  testimony  that  deceased  died  of 
BeptiCKmia  resulting  from  a  gDnsbot  wound,  the 
raclUBion  of  a  question  to  the  physician  who  tes- 
tified aa  to  the  caube  of  death  as  to  whether  de- 
ceased was  suffering  from  nephritis  cannot, 
where  the  answer  was  problematical,  and  the 
matter  not  preased,  be  deemed  preJudiciaL 

2.  Cbiminal  Law  ^=»6g6ffi>-^iAL— Objkc- 

TIONS—HOTXON  TO  STBIKE. 

Teetimony  received  without  objections  is  not 
subject  to  exdasion  on  motion  to  strikCh 
8.  Cbiminai.  Law  «s»418(2)— -BvxDuiaB— An- 
misbibilitt. 

In  a  prosecation  for  murder,  testimoDy  by 
persons  pre&eot  as  to  the  confrontation  of  a  de- 
fendant by  one  of  the  identifyius  wituessea  wiu^ 
admissible  under  Rev.  Codes,  S  7SS7,  subsec  3. 
declaring  that  evidence  may  be  given  of  an  act 
or  declaration  of  another  in  the  presence  or 
within  the  observation  of  a  party  uid  his  con- 
duct with  relation  thereto. 
4.  HoMicxDK  «s»17<^Evinxncn— AniUBBzni/- 

ITT. 

Under  such  section  testimony  of  the  identifi- 
cation of  a  defendant  by  deceased  while  he  wa^ 
in  the  hoapital  is  admissible,  althoogh  audi 
statements  oy  deceased  in  identification  were 
not  shown  to  be  dying  declarations. 
^  OBiinNAX.  Law  «=^01(1)— Bvidxrce. 

In  a  prosecution  for  bomidde,  whore  there 
was  evidence  that  one  of  defendants  waa  iilen- 
tified  by  deceased  while  he  wag  in  the  hospitul 
before  his  death,  exclusion  of  evidence  as  to 
whether  deceased  was  then  under  the  influence 
of  a  drug  was  erroneous. 

6.  Cbihinal  Law  «=»1170(1)— Trial— Habu- 
LESS  Ebbob. 

Where  questions  as  to  whether  deceased  at 
the  time  he  identified  one  of  the  defendants  as 
the  man  who  shot  him  was  under  the  influence 
of  drugs  was  not  prejudicial,  where  the  matter 
was  not  followed,  and  there  was  no  attempt  to 
elucidate  that  question  by  the  best  evidence, 
such  as  nurses'  cliarts,  etc. 

7.  HouiciDE  «=»30S(5),  300(3)  —  Tbiai,  —  In- 
BraccrioNS. 

In  a  prosecution  for  muider,  where  the  de- 
fense was  alibi,  instructions  on  murder  in  tlio 
second  AegKt  and  manslaughter  were  properly 
omitted.  ■ 

8.  CsnaHAL  Law  «=»829(1)  —  Tbial  —  Ih- 

BTRUOnoiTS, 

The  refusal  of  instmctioos  covered  by  thOB<J 
given,  is  not  error. 

9.  Cbuural  Law  «=9ll34{3)— Affbal— Pbov- 

IHCB  or  APPELLATE  CODBT. 
The  appellate  court  cannot  review  the  impo- 
sition of  penalty  where  authorised  by  statnteu 
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10.  HoiaoxDB  «sdOO  —  SntmoB  —  Bam- 
caver. 

la  a  proBecntliNi  for  homicide,  erldenc*  ft«U 

sufficient  to  aoppcnrt  conTlction. 

Appetl  from  Dtstrtct  Court,  Silver  Bow 
Coanty;  John  V.  Dwyer,  Judge. 

Frank  Flsber  and  John  O'NeiU  were  con> 
vlcted  of  mnrder.  ana  ttom  the  Jadgmoat 
and  an  order  denying  now  trlal«  they  ap- 
peal Affirmed. 

D.  J,  McGmth,  Aler  LeTinakl,  0.  K.  Tnohy, 
and  John  A.  Groeneveld,  all  of  Bntte,  for 
aK>ella]its.  S.  C.  FbM,  ot  Helma,  and  N.  A. 
Roterlng,  of  Butte,  for  respondent. 

SANNER.  J.  Some  time  between  7  and 
9  o'clock  in  the  evening  of  September  8,  1913. 
two  men,  one  tall  and  one  sljort,  were  ob- 
served bj  a  Mrs.  Henry  Stone  near  the  old 
Tab«naeie  at  the  comer  of  Wyoming  and 
Porphyry  streets,  In  the  city  of  Bntte,  en- 
gaged In  a  "holdup,"  In  the  course  of  which 
Thomas  HlKlns  was  shot  The  two  men 
ran  away,  croeslng  the  vacant  lot  which  lay 
west  of  the  Tabernacle,  to  the  alley  which 
paBses  the  rear  of  the  Oxford  Hotel.  The 
scene  la  sketched  below.  Point  A  shows  ap- 
proximately where  the  shooting  occurred; 
pcdnt  B,  Mrs.  Stone's  place  of  observation ; 
and  the  dotted  line  trom  point  A,  the  Une 
vl  fli83tt  as  Indicated  by  her. 


!3i 


■m6 
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At  about  the  point  C  were  two  men,  the 
witnesses  Davis  and  Giles.  Davis  heard  the 
shooting,  and  Giles  saw  it.  Within  a  v^ 
few  minutes  both  noticed  two  men,  one  tall, 
one  short,  come  rapidly  from  the  direction 
of  the  Xabemade  into  the  alley  and  pass 
on  toward  Silver  street.  One  of  them  (the 
short  man)  told  Giles  "to  run  down  there 
luid  see  how  bad  this  man  was  shot."  UE>on 
the  trial  Giles  claimed  to  be  nncertaln 
whether  the  appellants  were  the  two  men  he 
had  thus  seen,  bat  his  testimony  leaves  the 
Indelible  Impression  that  they  were.  Giles 
went  down  to  the  Tabernacle,  found  Hlg- 


glns,  and  remained  A«n  nntfl  Hlgglns  was 
removed  to  the  emerg«icy  hospital  shortly 
afterwards.  S<nne  time  about  11  o'Clodc  tb« 
appellants.  Usher  (who  Is  tall)  and  O'Neill 
(who  Is  Abort),  were  arrested  and  searched; 
but  no  weapons  were  found  upon  either.  On 
the  following  day  Fisher  and  O'Neill  were 
taken  before  Hlgglns,  who  Identified  O'Neill 
as  the  man  who  had  shot  him,  but  was  not 
sore  about  Fisher.   O'Neill  responded: 

"Brother,  look  here;  this  is  a  very  serious 
pnvosltian;  be  careful,  you  know,- and  be  sure." 

Hlgglns  rej<dned: 

"I  am  quite  sura;  It  was  eltbra  yon  or  your 
ghost" 

The  tppellants  were  also  taken  to  the  of- 
fice of  the  county  attorney,  and  there  pro- 
nounced by  Giles  to  be  the  men  he  saw  ran 
up  the  alley  right  a^r  the  shooting ;  where- 
upon Fisher  exdalmed: 

"That  son  of  a  bitch  of  a  nigger;  but  for  him 
they  wouldn't  have  hardly  any  evidence  against 
me  at  all.  If  I  ever  get  out  of  this  trouble,  I 
wiU  kill  Jerry  Marphy  [the  chief  of  poUee]." 

Towilrds  the  last  of  September  the  appel- 
lants, pursuant  to  a  promise  made  them  by 
the  officers,  were  again  taken  before  Biggins 
In  the  St  James  Hospital.  Hlgglns  had 
been  told  that  the  officers  did  not  wish  the 
appellants  Inculpated  unless  they  were  the 
guilty  parties;  yet  upon  their  presentation 
Hlgglns  said  to  O'Neill : 

"Xou  are  the  man  that  laid  me  here  in  bed; 
you  are  the  man  that  shot  me;  I  am  positive 
of  that" 

— to  which  O'Neill  answered: 

"This  is  a  very  serious  propositicm;  b«  care- 
ful; are  you  sure  I  am  the  man?" 

And  Hlgglns  rejoined: 
"You  are  the  man." 

Wltbin  a  day  or  two  thereafter  Hlgglns 
died,  the  cause  of  his  death  being  aepticsunla 
due  to  the  gunshot  wound  recelved*on  the 
night  of  September  3d. 

The  foregoing,  which  constitutes  an  outline 
of  the  state's  case,  the  appellants  endeavored 
to  meet  by  their  testimony  alone ;  and  the  ef- 
fect of  tfa^  testimony  is  to  deny  presence  at 
or  complicity  in  the  shooting,  and  to  dispute 
tbe  evidence  of  their  identification  out  of 
court  by  Hlgglna  and  Giles.  Many  of  their 
statements  touching  their  whereabouts  at  the 
time  of  the  homicide  should.  If  true,  have  been 
susceptible  of  corroboration;  but  none  was 
offered.  In  some  respects  their  testimony  did 
not  agree  with  their  previous  statements  to 
the  county  attorney,  or  with  the  facts,  it  the 
state's  witnesses  are  believed.  What  their 
demeanor  on  the  stand  was  we,  ot  course,  are 
unable  to  say.  One  serious  contribution,  how- 
ever, they  did  make  to  the  case,  viz.:  Both 
testified  that  on  September  3d  they  were  con- 
tinuously  together  from  about  4  o'clock  tn  the 
afternoon  until  their  arrest  at  about  11 
o'clock  tliat  night 
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On  the  whole  evidience  the  Jury  found  both 
the  appellants  guilty  of  murder  in  the  first 
degree,  leaving  the  punishment  to  be  fixed  by 
the  court  They  were  adjudged  to  pay  the  ex- 
treme penalty,  and  from  the  Judgment  as  well 
as  from  an  order  denying  th^r  motions  for 
new  trial  these  ai^ieals  are  taken.  Thirty- 
five  allied  errors  are  assigned,  many  of 
which  are  obvionsly  without  merit.  Those 
which  suggest  matters  of  any  consequence  fol- 
low: 

[1]  1.  Dr.  0.  A.  Johnson  was  called  as  a 
witness  for  the  state,  and  testified  the  cause 
of  Higglns'  death  to  be  as  stated  above.  On 
cross-examination  he  was  asked,  "Do  you 
know  that  this  man  was  suff^ng  frqjjQ  acute 
nephritis  or  chronic  nephritis?  An  objection 
to  the  question  as  'material,'  no  defense  to 
this  action,  and  not  cross-examination"  was 
sustained,  and  the  inquiry  was  not  pursued 
further.  Johnson  had  made  no  statement 
about  nephritis,  and  counsel  now  say  that 
''what  his  answer  would  have  been  Is  prob- 
lematical." They  Insist,  however,  that  the 
ruling  was  erroneous  because  It  excluded  an 
Inquiry  Into  the  true  cause  of  HIgglns'  death. 
Prom  the  latter  point  of  view  the  question 
was  not  open  to  the  objections  made;  but, 
since  the  purpose  was  not  clear,  the  matter 
was  not  pursued  any  further,  the  answer  was 
problematical,  and  the  appellants  made  no 
effort  In  their  defense  to  dispute  the  cause  of 
dv^ch,  we  cannot  see  that  any  substantial  in- 
jury was  done  them  by  the  ruling. 

[2,  3]  2.  By  motion  to  strike  the  testimony 
of  the  witness  Malloy  and  by  objections  to 
questions  asked  the  witness  Prlja,  the  appel- 
lants endeavored  to  exclude  the  confrontation 
of  them  by  Giles  in  the  county  attorney's 
oflice.  Particularly  was  it  sought  to  occlude 
the  declarations  and  conduct  of  the  appel- 
lants at  the  time,  and  failure  In  that  behalf 
Is  the  basis  of  vigorous  complaint  The  com- 
plaint Is  without  merit.  Malloy's  testimony 
went  in  without  objection ;  no  notice  being 
taken  of  It  until  the  close  when  the  motion  to 
strike  the  whole  was  made.  It  was  then  too 
late.  Polndexter  &  Orr  Live  Stock  Co.  v.  Ore- 
gon Short  Line  Ry.  Co.,  33  Mont.  338,  341,  83 
Pac.  886.  Passing  that  however,  the  evidence 
of  both  Malloy  and  PrlJa  was  clearly  admis- 
sible. Rev.  Codes,  |  7887,  subd.  3;  State  v. 
Pepo,  23  Mont.  473,  480,  59  Pac.  721;  State 
V.  Lucey,  24  Mont  295,  302,  61  Pac.  994; 
State  v.  WlUette,  46  Mont  326,  331, 127  Pac. 
1013 ;  People  t.  Byrne,  160  Cal.  217,  116  Pac. 
521,  B29. 

[4]  S.  So  too,  and  upon  the  same  authority, 
there  was  no  error  In  receiving  the  evidence 
touching  the  identification  by  Hlggins  at  the 
St.  James  Hospital.  Counsel  Insist  here  and 
objected  below  upon  the  ground  that  no 
foundation  had  been  laid  for  this,  considered 
as  a  dying  declaration.  Whether  this  was 
correct  we  need  not  dedde,  because  the  evi- 
dence was  admissible  as  showing  the  con- 
duct and  declarations  of  Higgins  within  the 
obserratloa  <a  the  accnaed,  and  their  conduct 


in  relation  thereto,  all  toochlnf  a  matto:  vital 

to  the  Issues  in  this  case. 

[I.  I]  4.  The  policeman  PrlJa  having  tes- 
tified to  the  occurrence  at  St  James  Hospital, 
ai^llants'  counsel  sought  to  ascertain  on 
cross-examination  whether  Higgins  at  the 
time  seemed  to  be  tmder  the  influence  of  some 
drug.  This  was  not  permitted,  and  was  error, 
hot  we  cannot  hold  It  sufficient  to  warrant 
reversal.  Here  again  the  answer  was  "prob- 
lematical." The  appellants  had  ample  op- 
portunity thereafter  to  show  by  this  witness, 
by  others  claimed  to  be  present  at  the  same 
time,  and  by  the  nurse's  chart  the  best  evi- 
dence upon  the  subject  what  the  condition  of 
Higgins  was.  They  did  not  dioose  to  avail 
thems^ves  of  that  opportunity  or  to  raise 
the  question  In  any  form  as  a  substantive  fact 
in  the  case. 

[7]  5.  The  most  vigorous  cwtention  in  the 
briefs  relates  to  the  refusal  of  the  court  to  in- 
struct upon  murder  in  the  second  degree  and 
upon  manslaughter.  But  there  is  really  noth- 
ing In  It  The  defense  was  that  the  appel- 
lants were  not  present  and  bad  no  part  in  the 
shooting.  Either  this  was  true  or  It  waa 
untrue.  If  it  was  true,  the  appellants  are  in- 
nocent If  it  was  untrue,  the  appellants  are 
guilty  of  murder  In  the  first  degree.  There 
was  no  middle  ground.  In  such  a  situation 
the  court  need  not  and  should  not  ^ve  in- 
structions which  would  authorize  a  verdict 
meaningless  from  any  logical  point  of  view. 
State  V.  Calder,  23  Mont  604,  60  Pac  903; 
State  V.  McDonald.  61  Mont  1, 149  Pac.  279. 

[t]  6.  Complaint  Is  also  made  of  the  re- 
fusal of  certain  other  Instructions,  bat  wa 
find  that  the  substance  of  them,  so  far  as 
proper  to  be  girai,  was  folly  covered  by  the 
chaige. 

[1, 1  •]  7.  Discussing  the  refusal  to  grant  a 
new  trial,  appellants  Insist  that  the  evidence 
is  utterly  Insufficient  to  Justly  the  verdict 
and  particularly  to  Justify  the  imposition  of 
the  extreme  penalty.  With  the  penalty  we 
have  nothing  whatever  to  do,  so  long  as  it 
complied  with  the  statute  prescribing  punish- 
ment for  the  crime  of  which  the  appellants 
stand  convicted.  It  may  be  that,  considering 
the  possibility  of  error  in  all  human  testimo- 
ny, one  could  wish  to  avoid  the  Infilctlon  of 
death ;  but  there  cannot  be  the  slightest 
doubt  that  as  a  matter  of  law  the  evidence 
was  sufficient  to  Justitr  the  verdict  to  es- 
tablish that  Hlg^s  was  fotally  shot  by 
O'Ndll  while  O'N^I  and  his  companion  were 
engaged  In  the  perpetration,  or  attempt  to 
perpetrate,  a  robbery.  Since  both  O'Neill  and 
Fisher  admit  and  insist  that  Fisher  was  with 
O'Neill  at  the  hour  the  homicide  occurred, 
Fisher  must  have  been  the  companion  of 
O'Neill  In  the  affair,  and  Is  Ukewlse  guilty. 

The  Judgment  and  taier  appealed  from  are 
affirmed. 

Affirmed. 

BKANTLT,  a  and  HOIiLOWAT,  J., 
,  concnr. 
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BRUSH  T.  CITT  OF  HBLGNA.  (No.  &S46.) 
(BnpraiM  Ooait  ot  Montuna.   Dec.  U,  1817.) 

1.  MuniciFAL  OoBPOEUXOVg  <a»1066— IlXK- 

QAL  LICXRSK8  —  RiOHT  TO  ElCOVEET  —  EVI- 

SSIfCS. 

In  as  action  to  recover  nioney  illegally  ex- 
acted by  city  officiaU  for  the  privilege  of  keep- 
ing a  pop  com  wagon  on  a  street  corner,  evi- 
dence A«w  not  to  rapport  a  finding  that  plain- 
tiff was  misled  by  the  false  claims  of  aatbority, 
but  that  be  knew  he  was  paying  the  money 
Mdely  fbr  snmunlty  from  arrest 

2.  lACEsas  iBKSGin^  GoixEonon— 
Recovebt. 

Where  dty  officials  illegally  exacted  pay- 
ments from  plaintiff  tor  the  privilege  of  keeping 
a  pop  com  wagon  on  a  street  comer  in  violation 
of  an  ordinance.  plaintifT  cannot  recover  if  the 
dty  had  the  rlgot  to  permit  him  for  a  price  to 
occapy  the  street,  although  the  method  was  ir- 
regular. 

3.  CoaiBAOTS  ^»131, 138(3)— iLixGAi.  Exact- 
ing or  liicENSE-^IiunjHirT— Pabi  Dblioto. 

Where  one  paid  money  quarto-Iy  to  a  dty 
for  the  privilege  of  keeping  a  pop  com  wagon 
en  a  street  comer  in  violaaon  of  an  ordinance 
aoldy  as  imnrani^  from  arrest,  he  was  in  pari 
delidv,  and  cannot  recover  such  money  from 
the  dty. 

Appeal  from  District  Court,  Lewis  and 
Clark  Coanty:  J.  iL  COements,  Judge. 

Action  by  Benjamin  Ia  Brush  against  the 
City  of  Hei«auL  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  rmanded. 

Edward  Horaky,  of  Helena,  for  appellant 
F.  S.  Caxletoo,  of  Harre,  tor  respmdent 

SANNER,  J.  Action  to  recover  |1,700  paid 
to  the  dty  of  Helena  under  the  drcumstances 
hereinafter  stated.  Plaintiff  had  a  verdict 
for  tlATS  and  judgmmt  accordingly.  From 
that  judgment  fbe  eltr  wpeato,  and  it  also 
asserts  an  appeal  from  an  order  entered  In 
the  district  oonrt  denying  It  a  new  trial. 

Tbe  asserted  aiip«d  from  tbe  order  Is 
without  validity,  because  not  taken  in  time. 
Tbe  a]^>eal  actually  here  Is  from  the  Judg- 
ment only ;  and,  as  tbe  fnndamratal  and.  In 
our  (^nlon,  dedstve  pn^tosttlon  tbns  pre- 
sented  is  whether  there  Is  any  evidence  to 
support  the  verdict  and  Jodgmtet,  we  deem 
it  unnecessary  to  consider  Uie  many  ' other 
qneaOons  whicb  the  industry  of  coimsel  has 
submitted. 

The  case  made  by  the  plaintiff,  respondent 
here,  is  Ibis:  In  July;  1908,  he  desired  to  go 
into  boatneas  at  Hdena,  selUns  pop  cem, 
peanuts,  chewing  gam,  and  other  trifles,  and 
bongbt  a  suitable  wagon  for  that  purpose. 
He  wished  to  locate  hlmadf  and  his  wagon 
upon  tbe  public  street  at  tbe  American  Na- 
tional Bank  comer  of  Sixth  and  Main.  He 
applied  to  tbe  <dty  treasurer  for  a  license, 
was  tOA  tbwe  was  noat,  to  go  ahead.  He 
•tarted  at  tbe  location  be  bad  selected,  bnt 
after  20  days  was  atontefl  by  ttie  chief  ot 
ptAioe.  M»  0iut  made  apiAlcatkHa  In  writing 
to  the  dty  ooimcll  "for  a  license  or  tbe  priv- 
tUse,"  which  application  was  presented  and 


refused.  He  then  went  to  Mayor  Edwards, 
who  promised  to  see  what  could  be  done. 
Two  weeks  later  he  was  told  by  the  chief  of 
police  that  an  arrangement  had  been  made 
to  let  him  operate  on  the  street,  and  was  di- 
rected to  r^rt  next  day  at  the  office  of 
the  chief.  He  reported,  and  tbe  chief  said 
"what  the  tax  would  be,"  to  wit,  *100  per 
auarter,  the.  desired  location  being  designat- 
ed. He  then  accompanied  the  chief  to  the 
police  conrt,  where  tbe  chief  told  the  police 
Judge,  "This  man  pays  $100."  He  made 
a  check  payable  to  the  police  Judge  for  $100 
and  thereafter  quarterly  made  similar 
die(^,  except  that  after  the  first  four  the 
checks  were  made  to  the  chief  of  police,  un- 
til December,  1912,  when  the  quarterly 
amount  paid  was  $50,  until  he  quit  in  Octo- 
ber, 1918.  He  paid  in  all  $1,700.  He  was 
never  before  the  police  court  but  the  one 
time,  nor  served  with  nor  shown  any  papers 
In  connection  with  the  matter,  but  "paid  to 
get  off  from  being  arrested."  It  was  "made 
plain"  to  talm  tliat  he  "had  to  pay  or  get  off 
tbe  street  or  be  arrested,"  and  he  paid  to 
avoid  the  altomatlve.  He  "supposed  the  au- 
thorities had  the  right  to  demand  the  mon- 
ey, and  paid  it  to  the  chief  of  police  with 
that  understanding."  He  never  knew  the  con- 
trary until  September,  191S,  a  month  before 
be  quit  Touching  the  reduction  be  says: 

"I  had  bunted  up  the  members  of  tbe  coun- 
cil and  the  mayor  and  asked  them  for  a  reduc- 
tion ;  *  *  *  but  the  mayor  usuaHy  thought 
it  was  cheap  enoogfa.  •  *  *  Later  some  of  the 
conncU  thooght  it  was  pretty  steep.  •  •  •  I 
told  them  I  oould  not  stand  the  price,  and  if 
they  did  not  reduce  ft  I  would  get  off.  *  *  * 
They  reduced  It  to  $60;" 

On  (TOss-examlnation  be  saya  his  wagon 
was  at  the  location  desired  erery  afternoon 
and  evening  ftom  July,  1906,  to  October, 
1918,  that  be  did  not  know  that  he  was  there 
contrary  to  any  ordinance,  bnt  supposed  be 
was  rightfully  th«e,  and  Oiat  he  sought  a 
permit  In  the  first  instance  because  be  knew 
he  would  bare  to  bare  a  permit  of  some 
kind  and  wanted  to  get  along  with  the  city. 

It  is  beyond  doubt  that  we  have  here  one 
of  those  left-banded  transacttons  In  which 
dty  officials  too  often  indulge,  and  which 
bear  upon  tbdr  face  the  atamp  of  irregular- 
ity, carrying  to  every  mind,  particularly  to 
the  partldpants,  the  knowledge  that  some- 
thing is  wrong.  In  view  of  this  and  of  tbe 
fa.cts  that  the  plaintiff  bad  started  without 
leave  and  been  stxng^eA  by  tbe  dilef  of  po- 
lice, bad  then  sought  and  been  denied  a 
permit  by  the  cotmell,  bad  thweafter  secur- 
ed an  "arrangement"  which  was  Inaugurat- 
ed in  tbe  police  court  and  transacted  through 
the  police  office,  he  cannot  i^d  total  igno- 
rance or  Innocence,  or  assert,  as  he  does,  that 
he  was  wholly  misled  and  de(»lTed  by  mls- 
represmtattena  or  false  dalma  of  rightful 
authority  upon  the  part  of  the  dty  officials. 

[1]  These  Inferences  the  evidence  on  the 
part  of  the  dty  but  serves  to  emphadze; 
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for,  Uuteed  of  aldfns  the  idBlnttff,  ft  tends 
to  flbow  tbat  bis  location  at  the  coreted 
point  was  the  ranilt  of  an  "arrangement** 
betweoi  Urn  and  the  mayor,  0iat  llito  ar* 
rangement  waa  made  after  he  bad  been  told 
of  ordinances  whleb  forbade  bfan  to  keep  a 
wagon  on  ttae  streets,  preroited  tbe  grant- 
ing of  anj  sncfa  llceme  or  permit  as  he  de- 
sired, and  that  tbe  arrangement  xeqnlnd 
blm  to  .make  quarterly  payments  In  sotii 
a  way  tbat  (Aey  were  obTlonsly  tbe  price  ct 
Immunity  from  interference- 

[2, 3]  Now,  the  city  got  all  the  money  tjM 
plaintiff  paid;  and  either  it  bad  or  it  bad 
not  tbe  right  to  permit  him  for  a  price  to 
occupy,  and  tbertfore  obstruct,  tbe  street 
with  his  wagon.  If  the  dty  had  that  right, 
and  the  method  only  was  Irr^nlar,  tiie  plain- 
tiff has  no  complaint  eren  on  bis  own  theory. 
If  the  dty  had  not  the  right,  tbm  the  wrong 
done  was  against  the  public,  against  others, 
not  tbe  plaintiff.  He  stUl  got  what  be  bar- 
gained fbr— tbe  enj(^m«it  of  tbe  desired  lo- 
cati<m  for  over  five  years,  undisturbed  by  in- 
terference on  tbe  part  of  tbe  dty.  What  be 
sought  was  Immunity,  and  It  was  granted. 
If  it  was  unlawful^  granted,  be  was  In 
pari  delicto,  and  tbe  law  will  not  aid  blm  to 
recover  back  tbe  money  wbldi,  so  far  as  he 
Is  concerned,  repreeeotfl  valne  received.  "In 
pari  delicto,  potior  est  conditio  defeDdentls." 

On  any  theory,  therefore,  tbe  plaintiff  is 
not  «itltled  to  recover  upon  the  evidence  pre- 
sented ;  Id  other  words,  the  Judgment  stands 
unsupported  by  evidence. 

It  is  therefore  reversed,  with  directions 
to  dismiss  the  action. 

Reversed  and  remanded. 

BBANXLT.  O.  J.,  and  HOUiOWAY,  3^ 
concur. 


GRANT  V.  WILLIAMS.  Justice  of  Peace,  et  al. 

(No.  3824.) 

(Supreme  Ooort  of  Montana.   Dec.  12,  1917.) 

1.  Jm>OK0  «S386  —  LUBIUTT  n»  Jusicul 

AOTS. 

A  judicial  officer  cannot  be  held  liable  for 
damages  for  Judicial  acta  where  he  baa  jurisdic- 
tion o£  the  subjeet-m  after  and  of  the  person. 

2.  MmriciPAL  Corporations  *=»636— Viola- 
tion or  MuNidPAi.  OaDiNAKOBa— Jurisdic- 
tion. 

Usually  a  justice  of  tbe  peace  has  no  ju< 
risdictlon  over  cases  arldng  under  town  orai- 
nanees. 

8.  JUSTICES  or  THE  PEACE  ^2d(2)—Misooir- 

DUCT— COMPLAIITT— SUFFIOIBNOT. 

A  complaint  against  a  township  justice  of 
tbe  peace  and  tho  surety  on  his  official  bond 
for  malidouB  proeecntioQ  by  the  justice  under 
an  ordinance  of  a  town  witUu  his  townriiip,  al- 
leging that  the  acts  were  done  by  the  justice 
under  color  of  his  office,  as  justice  of  the  peace, 
was  insufficient,  where  It  failed  to  allege  that 
the  justice  had  not  been  designated  police  judge 
of  uie  town,  that  the  proceedings  were  insti- 
tnted  under  an  ordinance  not  oTercomiag  the 
twima  fade  presumption  that  defendant  Justice 
was  acting  within  bis  jurisdiction  in  view  of 


ReT.  Codes,  S  S242,  providing  that  bi  towns  the 
counsel  may  desli^te  a  josttce  ot  the  peace 
of  the  township  in  which  the  town  is  situated 
to  act  as  police  judge,  and  aaction  7962.  subd. 
16,  providing  that  it  Is  presumed  that  official 
duty  has  been  r^lariy  perfi»med. 

4.  MUNICIPAI,  COBPOBATIOlTS  4=96!^— POUCB 

Judge— JuBiaDzonoN—lBBEauxABiTiES. 
In  such  case,  tbe  use  of  the  title  justice  of 
the  peace,  instead  of  police  judge,  in  prosecu- 
tion under  tbe  ordinance,  would  be  a  men  ir- 
regularity  which  would  not  divest  the  jnstlce 
of  jurisdiction. 

5.  False  iHrKcsonmrr  «3»20(1)  —  Oom- 

PIAINT— SuFFicnmoT. 
A  complaint,  alleging  that  at  the  times  men- 
ti(Hied  W.  was  a  jnstlce  of  Qie  peace  in  a  cer- 
tain towuahip.  and  tbat  defendant  U.  waa  the 
surety  upon  nis  official  bond,  that  defendant  L. 
was  town  marabal  of  the  town  of  Chinook,  that 
L.  and  W.  conspired  to  harass  and  annoy  plain- 
tiff and  to  Injure  him  In  his  business,  that  on 
Sunday,  January  24,  1915,  in  furtherance  of 
such  design,  defendant  L.  malidous^  and  with- 
out probable  cause  entered  plaintitri  place  of 
busin(>s3  and  seized  and  arrested  him.  tbat  he 
forcibly  took  him  before  W.,  who  wrongfully 
and  maliciously  demanded  of  him  $100  in  cash 
to  secure  hia  release,  and  tiiat  upon  refusal  W. 
wrongfully  and  maliciously  directed  plaintiff  M 
be  confined  in  jail,  and  that  plaintiff  was  se- 
cordin^ly  put  in  jail  by  L,  etc..  was  Insuffident 
to  state  a  cause  of  action  against  the  Justice 
for  false  imprisonment,  in  view  of  Rev.  Code&  | 
8242,  and  section  7902.  subd.  16;  there  being  no 
allegation  to  overcome  tho  preBumption  that 
the  justice  proceeded  wiUdn  the  anthoritr  con- 
ferred by  ordiaaaca 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  John  W.  Tattan,  Judge. 

Action  by  Hugh  9.  Grant  against  F.  N. 
Williams,  as  Jnstlce  of  the  Peace  of  Chinook 
Township,  and  others.  From  a  Judgment  for 
defendant  named  and  bis  surety,  plaintiff  ap- 
peabi.  Affirmed. 

R.  E.  O'Keefe,  of  CSiinook,  for  appellant. 
Norris  ft  Hon),  of  Great  Falls,  tot  resptmd- 
eats. 

BRANTLY,  C.  J.  This  is  an  appeal  from 
a  judgment  of  tbe  distrid  court  in  and  tm 
the  county  of  Blaine,  in  favor  of  tbe  defend- 
ants Williams  and  United  States  Fidelity  ft 
Guaranty  Company,  ottered  after  an  order 
sustaining  tbelr  demurrers  to  tbe  oomplaint. 

Tbe  grounds  for  relief  are  set  forth  In 
plaintiff's  complaint  in  two  counts.  Hie  flrat 
alleges,  In  brief,  that  at  tbe  times  menttcmod 
defendant  Williams  was  a  justice  of  the 
{>eace  In  Chinook  township,  Blaine  coun^, 
and  tbat  tbe  defendant  United  States  Fldd- 
Ity  &  Guaranty  Company  was  tbe  surety  up- 
on his  offldal  bond ;  that  tbe  defendant  Luta 
was  the  town  marshal  of  the  town  of  Cblno<dc; 
tbat  liUtz  and  Williams  conqplred  and  con* 
federated  together  to  harass  and  annoy  tbe 
plaintiff  and  to  Injure  Mm  in  his  bucdnesa; 
that  on  Sunday,  January  24. 1915,  In  further- 
ance of  such  design,  tbe  defendant  Lota, 
under  color  of  his  office,  malldonaly  and 
without  probable  cause  entered  the  plaintiff's, 
place  of  bnalnesa  and  aelied  and  arreatad 
blm;  tbat  be  fordUy  took  Urn  before  WU- 
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Vmom,  wbo  wrongfully  and  malldouBly  de- 
manded of  him  $100  In  cash  to  secure  bis  re- 
lease; that,  ttil8  demand  having  been  re- 
fused, Williams  wrongfully  and  maliciously 
directed  plalnttfl  to  be  confined  In  jail;  that 
be  was  accordingly  put  in  jail  by  Lots  and 
there  confined  nntU  2  o'clock  p.  m.  on  the 
following  day;  that  on  January  25th  Latz 
lodged  with  defradant  Williams  a  sworn  com- 
plaint charging  plaintiff  with  a  violation  of 
Ordinance  No.  121  of  the  town  of  Chinook; 
that  said  Lutz  and  Williams  both  knew  that 
plaintiff  had  not  violated  the  ordinance ;  that 
WiUiama  thereupon  wrongfully  and  without 
probable  cause  issued  a  warrant  for  the  ar- 
rest of  plaintiff,  putting  it  in  the  hands  of 
Lutz,  and  fixing  plaintiff's  ball  at  $2S0;  that 
on  the  same  day  the  plaintiff  gave  ball  In  the 
soni  of  9200  in  order  to  secure  his  release; 
that  thereafter  he  appeared  before  Williams 
for  trial,  but  that  the  complaint  was  dis- 
missed upon  his  demand,  and  that  he  was 
thereupon  discharged;  and  that  all  of  the 
said  acts  were  done  by  Williams  under  color 
of  his  office  as  a  Justice  of  the  peace.  The 
second  count  allegee,  as  ground  for  relief, 
the  same  facts  as  those  which  are  alleged  in 
t£e  first  to  have  occurred  on  January  24th 
when  plaintiff  was  committed  to  JalL  A 
s^»arate  demurrer  was  interposed  to  each 
count,  the  grounds  thereof  being  identical, 
vli.,  that  the  facts  stated  do  not  constitute 
a  cause  of  action,  and  that  the  allegations 
are  uncertain,  ambiguous,  and  unlntell^ble. 

t1]  The  first  count:  Counsel  devotes  his 
principal  argument  to  the  question  whether 
the  facts  stated  make  a  ease  of  majlcloas 
prosecution.  That  they  do  not  is  manifest 
It  la  alleged  that,  in  doing  the  acts  enumer- 
ated, WllUams  was  acting  as  Justice  of  the 
peace  and  under  color  ot  bis  office.  These 
acts  were  tberefcwe  prima  fade  judicial.  The 
rule  Is  well  established  by  the  current  of 
authority  that  a  Jodldal  <^cer  cannot  be 
held  liable  for  damages  In  a  civil  suit  for 
any  act  of  his  In  that  capacity.  If  he  had 
Joriadlctlon  of  the  subject-matter  and  of  the 
person  whose  rights  were  affected  by  the  par- 
ticular proceeding.  In  tblB  respect  no  dis- 
tinction la  made  between  judges  of  courts  of 
general  and  those  of  UuGerior  and  limited 
jurlsdlctkm.  The  immunity  la  not  extended 
to  these  ofilcers  to  pKOteet  tbem  as  Indian* 
ala,  but  for  the  protecUoo  of  society,  upon 
the  theory  that  the  Interests  of  sodety  are 
best  served  U  the  Judicial  officer  is  left  en- 
tirely free  to  act  vpon  hte  iDdepsodoit  con- 
victims,  nnlBflneneed  by  fear  or  ai^nrdien- 
slon  of  consequences  personal  to  himself. 
The  role  extends  even  to  acta  grosBly  er- 
nmeoos  or  prompted  by  corrupt  or  maHeiou 
motives,  pvovided  only  they  are  done  within 
Jnrtsdictloii'cleany  conferred.  The  foUow- 
hig  anthorttlee  are  soffldent  to  Illustrate  the 
rule:  Tatea  t.  Lansing,  S  Joihna  (N.  Y.)  282 ; 
Id.,  e  Johns.  (N.  y.)  S95,  6  Am.  Doq.  280  ^ 
Lange  v.  Benedlctt  73  N.  Y.  12,  29  Am.  Beg. 


80i  Bains  r.  Simpson,  SO  Tex.  40B,  S2  Am. 
R^.  609;  Clark  v.  Spicer,  6  Kan.  440;  Howe 
V.  Mason.  14  Iowa,  510;  Legates  v.  Ungo,  S 
Houst.  (Del.)  IM,  82  Atl.  80;  Ournow  v.  Kess- 
ler,  110  Mich.  10,  «7  N.  W.  962;  Stone  v. 
Graves,  8  Mo.  148,  40  Am.  Dec.  181 ;  Taylor 
r.  DoremuB,  16  N.  J.  Law,  473 ;  Bandall  v. 
Brigham.  7  WaU.  523,  10  L.  Bd.  28fi;  Brad- 
ley V.  Fisher,  18  WaU.  335,  20  L.  Bd.  646; 
R{>bert8on  v.  Hale,  68  N.  H.  588,  44  AQ.  696 ; 
Pratt  V.  Gardner,  2  Cosh.  (66  Mass.)  63,  48 
Am.  Dec.  652 ;  11  R.  C.  U  p.  815;  16  Id.  342; 
Broom  V.  Douglass.  175  Ala.  268,  57  South. 
860,  44  R.  A.  {ii.  S.)  164,  Ann.  Oas.  19140, 
1155;  Stewart  v.  Cooley;  2ft  MiQn.  847,  23 
Am.  Bep.  690. 

[2-4]  Usually  a  justice  of  the  peace  has  no 
jurisdiction  over  cases  arising  under  town 
ordinances.  State  ex  Streit  v.  Justice 
Court,  45  Mont  375. 128  Paa  405,  48  L.  B.  A. 
(N.  S.)  166.  That  the  proceedings  were  in- 
stituted for  the  violation  of  an  ordinance  of 
the  town  of  Chinook  does  not,  however,  over- 
come the  prima  fade  preeumptlon  that  WU- 
Uams.  though  acting  as  a  Justice  of  the  peace, 
was  acting  within  his  Jurlsdlcti<m.  Section 

3296  of  the  Bevlsed  Codes  establishes  a  police 
court  in  every  dty  and  town.  The  Jurisdic- 
tion of  such  courts  Is  defined  by  sections 

3297  and  3298.  That  conferred  by  the  form- 
er Is  concurrent  with  that  of  a  justice  of  the 
peace  in  both  civil  and  criminal  cases,  the  lat- 
ter being  prosecuted  in  the  name  of  the  state. 
The  Jurisdiction  conferred  by  the  latter  is  ex- 
clusive, and  proceedings  for  violations  of 
ordinances  are  prosecuted  In  the  name  of  the 
dty  or  town.  To  avoid  the  expense  Inddent 
to  the  maintenance  of  a  Borate  police  court, 
a  town  may  designate  a  Justice  of  the  peace 
of  the  township  In  which  the  town  la  situated 
to  act  as  police  Judge  for  the  town.  Section 
3242.  This  provision  does  not  declare  that 
the  justice  shall  style  himself  police  Judge, 
but  merely  that  he  shall  act  as  suds.  Pre- 
sumably be  should  keep  a  separate  docket  In 
order  to  prevent  confusion  in  the  records  of 
his  office.  Yet,  since  the  statute  does  not 
require  him  to  style  himself  police  Judge  In 
the  proceedings  Instituted  by  the  town,  we 
apprehend  that  he  would  be  deemed  to  have 
acquired  jurisdiction  of  ttie  subject-matter 
<3i  them  and  the  parties  to  them,  though  the 
proceedings  cOioald  be  entitled  by  him  In  his 
court  as  justice  of  the  peace,  provided  they 
are  otlierwlse  regular  In  form  and  are  prose- 
cuted In  tiie  name  of  tbB  town.  Indeed,  the 
aim  of  section  8296  seems  to  have  been  to 
copfer  the  additional  Jurtsdictitm  nptm  the 
justice  as  such,  and  not  to  constitute  him  the 
bolder  of  another  office  under  the  title  of 
police  Judga  In  any  event.  Inasmuch  as  the 
additional  Jorlsdictlon  In  sndi  cases  la  fully 
conferred  ui>on  the  Justice  so  dedgnated,  the 
use  of  the  title  Justice  of  the  peace,  Instead 
of  police  Judge,  would  be  a  mere  Irr^larity 
which  would  not  dev^  him  of  Jurisdiction. 
Now,  It  Is  a  presumption  of  law  that  (^dal 
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duty  baa  been  regolarly  performed.  Bev. 
Oodes,  S  79^,  8uM.  16;  Stephens  v.  CoDley, 
48  Mont  8S2,  138  Pac.  189,  Ann.  Gas.  1915D, 
968;  State  v.  Groom,  49  Mont.  864,  141  Pac. 
868.  If  this  preaumption  is  to  be  indulged  In 
favor  of  tbe  defendant  Williams,  the  fact 
that  he  entertained  the  complaint  for  a  vio- 
lation of  the  ordinance,  coupled  with  the 
fact  that  he  was  a  Justice  of  the  peace  of  the 
township  In  which  the  town  of  Chinook  la 
situated,  warrants  the  prima  facte  conclu- 
sion that  he  had  been  designated  as  police 
judge  at  the  time  and  that  the  proceeding 
was  within  hia  Jurisdiction,  To  make  oat  a 
case  against  him.  It  was  therefore  necessary 
that  tbe  complaint  allege  that  he  had  not 
been  so  designated.  In  omitting  to  do  this, 
the  complaint  fails  to  state  a  cause  of  action. 
Since  It  omits  to  disclose  a  liability  on  tbe 
part  of  Williams,  It  wholly  fails  to  disclose  a 
a  liability  on  the  part  of  bis  codefbndant 
surety. 

[*]  The  second  connt:  The  question  pre- 
sented by  the  general  demurrer  to  this  court 
is  whether  it  states  a  case  fbr  relief  for 
a  false  Imprisonment.  What  has  already 
been  said  furnishes  the  answer  to  this  ques- 
tion. It  Is  not  alleged  that  the  arrest  of 
plaintiff  was  Instigated  by  Williams,  nor  that 
he  aided  and  abetted  Lntz  In  It.  Nor  Is  It 
alibied  that  a  complaint  had  not  been  made 
and  that  the  arrest  was  not  under  a  warrant. 
The  only  direct  connection  Williams  is  al- 
leged to  have  bad  with  tbe  arrest  Is  that  he 
required  ball  of  the  plalntlfl  in  order  to  se- 
cure his  release,  and  that  upon  the  refasal 
of  ball  he  directed  plalntlfl  to  be  Imprisoned. 
But  aside  from  these  considerations,  if  tbe 
presumption  referred  to  above  is  to  be  given 
any  force,  it  was  the  duty  of  Williams,  under 
tbe  ordinances  of  the  town,  to  require  ball 
of  those  arrested  and  brought  before  him  on 
Sunday  charged  with  offenses,  and  upon  de- 
fanlt  to  remand  them  to  Jail  until  complaints 
could  be  prepared  and  the  charges  brought  on 
for  trial  in  the  r^nlar  way.  Since  there  Is 
no  allegaUon  to  overcome  tbe  presumption 
that  he  proceeded  within  tbe  authority  con- 
ferred by  the  ordinances,  the  &ct8  atated  do 
not  constitute  a  cause  of  action. 

The  judgment  la  affirmed. 

Affirmed. 

SANNBB  and  HOI/LOWAT,  JJ.,  concur. 


HEMPHILL  V.  MOT. 
(Supreme  Court  of  Idaho.    Dec  2,  1917.) 

1.  AnVEBSS    POSSESaiOH     «=>7(2)  —  PUBLIO 
I^NDS— XSSDANCB  OF  PaIVNT. 

Adverse  poBsessioD  of  the  public  lands  of 
the  United  States  cannot  be  initiated  by  any 
claimant  prior  to  the  lasuance  ot  patent  when 
such  possession  is  asserted  in  defense  of  a  title 
adverse  to  the  government,  and  the  statute  of 
limitations  with  reference  thereto  does  not  b»> 
gin  to  run  until  patent  issues. 


2.  Appxjx  Asn  BmoB  «s»101ia)  Qacs- 

TIOITS  OF  FAOT— FnTDINGS  OF  COWP. 
Where  an  action  is  tried  to  the  court  with- 
out a  jury,  and  the  evidence  is  ctrnflictinf,  but 
there  is  substantial  evidence  in  support  of  the 
flndings  of  the  court,  such  findings  will  not  he 
disturbed  1^  tbe  apellate  oonrt  on  appeal. 
8.  PuBuo  UuTM  «S940  —  TrruE  —  RRUir- 

qUiaHHENT. 

Eetd,  that  one  Wallace,  respondent's  pred»> 
cesser  in  interest  to  the  land  in  cootroventr, 
having  parted  wltii  his  title  In  favor  of  rcspooo- 
ent's  grantor  Beymer,  was  not  thereafter  In  a 
position  to  make  a  valid  relinquishment  of  said 
land  in  favor  of  another  claimant,  and  whateva 
rights  appellant  obtained  in  said  Ismd,  if  any, 
must  have  been  initiated  at  the  time  he  filed 
his  homestead  entry  and  wukt  Into  possosiiop. 

Appeal  from  District  Oonrt,  Minidoka 
County ;  Edward  A.  Walters,  Jodge. 

Action  by  Cbaries  M.  HemiAiUl  against 
Bobert  Moy.  Jadgmut  for  plalntlK  and  de- 
fendant aK>eals.  Affirmed. 

E.  R,  Dampler,  of  Rupert,  for  appellant. 
Frank  T.  Disney,  of  Shoshone,  for  respond- 
ent 

BUDGB,  0.  J.  Respondent  brought  thia 
action,  alleging  that  be  was  the  owner  and 
seised  In  fee  and  possessed  and  entitled  to 
tbe  possession  of  a  certain  tract  of  land  in 
Minidoka  county;  that  appellant,  vritbout 
right  or  tlUe,  entered  upon  tbe  same,  there* 
by  excluding  respondent  from  tbe  possession 
thereof,  and  prayed  for  restitution  of  the 
premises.  Appellant's  answer  traversed  the 
allegations  of  the  complaint,  and  as  an  af- 
firmative defense  set  up  title  In  himself,  with 
appropriate  allegations  of  adverse  possession. 
The  cause  was  tried  to  tbe  court,  wbo  found 
the  focts  in  fsvor  of  respondent,  end  entered 
judgment  decreeing  the  possession  of  the 
land  to  respondent  This  appeal  Is  from  the 
Judgment 

Appellant's  brief  contalna  seven  qieclflca- 
tlons  of  error,  which  have  properly  been 
treated  by  counsel  in  tlietr  brlefS  as  present- 
ing but  two  1^1  questions  for  the  considera- 
tion ot  this  court:  First,  can  adverse  posses* 
slon  be  initiated  to  land  to  wtakli  patent 
from  the  UDlted  States  government  has  not 
Issued?  Secmd,  did  Moy  acquire  title  bf 
adverse  possession?  The  land  In  question 
was  OTlginally  entered  as  a  h(»nestead  by 
one  Hiram  Wallace,  who,  after  final  proof, 
conveyed  the  same  by  warranty  deed  to  one 
A.  F.  Beymer,  who  In  turn  deeded  tbe  land 
to  the  respondent  After  Wallace  had  con- 
veyed tbe  land  the  Diqpartment  ot  ti»  IntS' 
rior  suspended  the  proof.  Tbe  deed  from 
Bymer  to  reoMndent  was  dated  Aognst  1T» 
1906.  On  Angnat  8, 1909,  WaUaoOk  wbo  bad 
been  residing  upon  the  land  for  some  time,  a 
portkm  €t  wUdi  at  least  waa  with  conseit  of 
HcmpbUU  filed  Ua  rtflliiQuUhmeitt  In  the 
Hailey  land  office  to  the  land  and  turned 
over  the  poesojeion  tharsof  to  appellant  At 
tbe  same  thoe  tbe  latter  made  a  banestead 
entry  <n  the  land,  and  crattnned  to  restda 
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tbaretm  vp  nntU  the  brlngliig  of  ttUs  ai^t 
From  the  time  off  the  filing;  of  Hoy's  home- 
stead entry  until  Jtme,  1912,  a  contest  was 
carried  on  in  the  Oi^uirtment  of  the  Interior 
by  Hemphill  and  Jtfoy.  which  was  flnaUy  de- 
clded  in  favor  of  Hemphill.  The  Department 
erpresaly  recognized  Hemphill's  title,  and 
ordered  a  reinstatement  of  the  entry  of  Wal- 
lace for  the  benefit  of  HonphllL 

It  la  nrged  by  app^Uant  that  the  proceed- 
ings In  the  Department  of  the  Interior  af- 
fected only  the  paper  title  to  the  land ;  that 
the  contest  In  the  land  office  did  not  stop  the 
running  of  the  statute  of  limitations;  that 
Hemphill  had  his  right  of  action  la  eject- 
ment for  the  possession  of  the  land;  that 
Hoy  bad  been  In  the  continuous,  open,  notori- 
ous, exclusive,  and  adverse  possession  there- 
of for  the  period  of  the  statute,  and  had  oth- 
erwlse  compiled  with  all  legal  requirements 
for  obtaining  title  by  adverse  possession; 
that  the  state  courts  are  not  bound  by  the 
decision  in  the  land  office;  and  that  Moy's 
right  to  acquire  title  to  the  land  by  adverse 
possession  is  unaffected  In  any  manner  by 
the  decision  of  the  Department  of  the  Interi- 
or in  favor  of  Hemphill.  Great  reliance  Is 
placed  by  appellant  upon  the  decision  of  this 
court  In  Northern  Pacific  Ry.  Co.  v.  Pyle,  19 
Idaho,  3,  112  Pac.  678.  We  do  not  think  that 
what  was  said  In  that  opinion  touching  the 
right  to  possession  of  lands,  even  where  the 
title  is  admittedly  In  the  United  States,  sus- 
tains the  position  contended  for  by  appellant 
At  any  rate  the  decision  In  the  Pyle  Case 
cannot  be  regarded  as  aothorl^  upon  the 
propoaitlon  oonteoded  for  appellant,  for 
the  reason  that  tind«  the  holding  In  the  Pyle 
Case  the  title  to  the  pxt^rty  had  passed 
trom  the  United  States  by  a  graitf:  In  prse- 
■enti  before  the  Btatate  of  llmitationB  began 
to  nm. 

[1]  Adferse  posseacdon  cannot  be  initiated, 
and  the  atatnte  of  UmltattonB  does  not  begin 
to  nm  b^bre  the  lasaance  of  patent  when 
such  pooacofllon  Is  asserted  In  d^ense  of  a 
daim  of  title  adverse  to  that  of  the  govem- 
mat  Stephens  t.  Moore,  116  Ala.  897,  22 
South.  B42 :  Wiggins  v.  Klrby,  106  Ala.  262, 
17  Sooth.  364;  WagDon  t.  Fairbanks,  105 
Ala.  527, 17  South.  20;  Doe  r.  Pngb,  137 Ala. 
846.  34  South.  877 ;  Price  r.  Dennla,  ISO  Ala. 
625,  49  South.  248;  Swift  t.  Doe,  162  Ala. 
147,  SO  South.  123;  Nance  t.  Walker,  74 
Sontli.  S3& ;  Denver  &  Bio  Onnde  B.  Oih  v. 
Wilson,  28  Colo.  6,  OS  Pac.  848;  Hagan  t. 
ElllSt  89  Fla.  468.  22  South.  727,  63  Am.  St 
Bep.  167;  l^ylor  v.  Combs,  60  S.  W.  64; 
WlUonghby  v.  Caston,  Ul  Miss.  688.  72 
Sontti.  120 ;  OommingB  Powell,  97  Ma  624, 
10  S.  W.  619;  Marshall  t.  HIU.  246  Ma  1, 
151  S.  W.  131 ;  Undsay  v.  Austin,  139  N.  C. 
463,  51  S.  E.  990;  Steele  t.  Boley,  7  Utah, 
100P.~1» 


64,  24  I^c.  756 ;  Utah  Copper  Co.  v.  Eekman, 
47  Utah,  IBS,  162  Pac.  178;  SlasJit  v.  North- 
em  Pacific  R.  Co.,  39  Wash.  676,  81  Pac. 
1062,  affirmed  by  United  States  Supreme 
Court  in  205  U.  S.  122,  27  Sup.  Gt  442,  61  L. 
Ed.  738;  Adams  v.  Alkire,  20  .  W.  Va.  480; 
Boe  V.  Arnold,  64  Or.  52,  102  Pac.  290,  20 
Ann.  Cas.  533.  This  rule  has  been  uniformly 
adhered  to  by  the  Supreme  Court  of  the 
United  States.  Gibson  v.  Chouteau,  IS  Wall. 
92,  20  L.  Ed.  534;  Redfleld  v.  Parks,  132  U. 
S.  239,  10  Sup.  Ct  83,  33  U  Ed.  327;  North- 
em  Pacific  Ry.  Go.  v.  Slag^t,  supra.  It  has 
been  held  that  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  binding  upon 
the  state  courts  in  this  regard.  Slagbt  v. 
Northem  Pacific  Ry.  Co.,  89  Wash.  576,  81 
Pac.  1062;  Utah  Copper  Co.  v.  Bckman, 
supra. 

[2]  But  in  any  event  Moy  has  failed  to 
establish  title  by  adverse  possession.  There 
is  a  conflict  In  the  evidence  as  to  whether 
Wallace's  possession  was  ever  adverse  to  re- 
spondent; the  trial  court  having  reached  a 
contrary  conclusion,  it  cannot  be  disturbed 
by  this  court.  Again,  the  evidence  Is  conflict- 
ing as  to  whether  Moy's  possession  was  ad- 
verse. There  is  substantial  evidence  to  the 
effect  that  he  recognized  the  superior  right  of 
Hemphill  and  wanted  to  lease  the  land  from 
him;  hence  we  are  not  in  a  position  to  dis- 
turb the  finding  of  ttie  trial  court  In  this  re- 
spect 

[I]  Furthermore,  the  contention  of  appel- 
lant that  he  could  ta(*  Wallace's  possession 
onto  his  own  for  the  pmpose  of  making  up 
the  period  of  the  statute  Is  based  upon  a  mis- 
conception of  the  legal  effect  of  a  relinquish- . 
ment  Although  Wallace  was  in  no  position 
to  relinquish,  having  previously  parted  by 
warranty  deed  with  whatever  rights  he  had 
acquired  in  the  land,  still  If  he  had  been  In 
a  position  to  make  a  valid  relinqulshir.ent, 
such  act  could  In  no  way  Inure  to  the  benefit 
of  Moy.  A  relinquishment  turns  the  land 
back  to  the  United  States,  and  with  It  every 
right,  possessory  or  otherwise,  that  the  entry- 
man  enjoyed.  Moss  v.  Dowman,  176  U.  S. 
413.  20  Sup.  Ct  429,  44  L.  Bd.  526.  It  there- 
fore follows  that  whatever  rights  Moy  ob- 
tained in  or  to  the  land  were  Initiated  whea 
he  filed  his  homestead  entry  and  went  Into 
possession.  Without  the  aid  of  the  alleged 
adverse  possession  of  Wallace,  Moy  has  con- 
cededly  fallen  far  short  of  the  statutory 
time. 

We  are  satisfied  that  the  findings  and  judg- 
ment of  the  trial  court  are  correct  The  Judg- 
ment la  affirmed.  Costs  awarded  to  re- 
spondent 

MOBOAN  and  BlOB.  JJ,,  concoz; 
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SBIITH  T.  PETERSON, 
(thipreme  Coart  of  Idaho.    Not.  27,  1917.) 
i.  OouBTS  «ss»202{6>— Justices  or  the  Peaoi 

•s»147(^-^BOBATE  COUBTS— BlOBT  OT  AX- 

pbaz/xObdeb  Stbikinq  Motxoit  to  Taoaxe 

Depault  Judoubnt. 
The  right  to  appeal  In  this  state  is  con- 
ferred  by  leglslatlTe  suthoritr,  and  no  prori- 
slon  havuiff  been  made  for  an  appeal  to  the  dis- 
trict court  from  an  order  made  by  a  probate 
judge  or  justice  of  the  peace,  after  judgment,  an 
attempted  appeal  from  an  order  strilting  a  mo* 
tioD  to  vacate  a  default  and  set  aside  a  judg- 
meot  from  the  files  is  a  nullity. 
2^  CouBTS  <&=9202(5)— Justices  of  the  Peace 

184— PbO BATE  COUBTS— APPBAL  TO  DiS- 
TEICT  COOET— QUBSTIONS  OF  LAW— STATUTE. 

In  an  action  arising  in  a  pnrtMite  or  jos- 
tice'B  court  upon  a  contract  fw  the  payment 
of  money,  or  damages  only,  If  the  defoidant 
fails  to  appear  and  answer  or  demur  at  the 
time  specified  in  the  summons,  or  within  one 
hour  thereafter,  the  court  moat,  upon  applica- 
tion of  the  plaintiff,  enter  the  dmolt  as  the 
defendant,  and  immediately  thereafter  enter 
judnnent  against  him  for  the  amount  specified 
in  the  summons,  including  costs,  and  an  appeal 
therefrom  to  the  district  court,  although  the 
notice  thereof  spedfles  that  it  is  tahen  upon 
questions  both  of  law  and  fiactt  will  be  deemed 
to  be  taken  upon  questions  of  law  alone. 

3.  GOUBTS  «=»2(^(5)— JUBTICBS  OF  THE  PbACB 

«=»18^Pbobate  Goubts— Appeixate  Ju- 
bisoicteon  op  Disiuct  Coubt— Statute. 
Upon  an  appeal  from  a  judgment  of  a  pro- 
bate or  justice's  court  on  questions  of  law  alone, 
the  district  court  may  review  all  orders  affecting 
the  judgment  appealed  titm,  and  may  set  aside, 
or  confirm,  or  modi^,  any  or  all  of  the  proceed- 
ings subsequent  to  and  dependent  upon  such 
judgment. 

4.  GouBTS  €s»20Q(6)— Justices  of  the  Peace 

«=>  184(3)  —  PbOB  ATE      COUBTS  —  APPEAL  — 

Statement  of  Case— Statute. 
If  an  appeal  is  taken  to  the  district  court 
on  questions  of  law  alone,  which  arise  upon  the 
pleadings  or  files  in  the  action,  or  appear  from 
the  docket  of  the  probate  or  justice's  court,  a 
statement  of  the  case,  as  provided  for  by  sec- 
tion 4839,  Bev.  Codes,  is  not  necessary. 
B.  GouBis  «=9»202(0)--rJu8ncES  or  the  Peace 

«s9l22(6)  —  Pbobate  GouBia  —  Default 

JuDQMEST— Motion  fob  Relief. 
Section  4674,  Rev.  Codes,  provides  that  a 
probate  or  justice's  court  may,  on  such  terms 
as  may  be  just  and  on  payment  of  costs,  re- 
lieve a  party  from  a  judgment  by  default  taken 
against  him  by  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  but  the  application 
tor  such  relief  must  be  made  within  ten  days 
after  the  entry  of  judgment.  A  motion  for  relief 
from  a  default  judgment  made  after  the  expira- 
tion of  ten  days  subsequent  to  its  entry  is  a 
nullity. 

6.  JuDOHENT      155    Default  JuDOHENT — 
Vacation— Notice. 

The  fnct  that  notice  of  motion  to  vacate  a 
default  and  set  aside  a  judgment  has  not  been 
given,  as  required  by  law,  is  ground  for  requir- 
ing the  moving  party  to  give  proper  notice,  but 
does  not  constitute  a  reason  for  striking  the  mo- 
tion from  the  files. 

7.  Courts  «s>202<5)^u8noEB  or  the  Peace 

«=»190— •PBOBATB  COUBTS  — APPEAIi— Bb- 
ICAND. 

Where  there  has  been  no  trial  of  the  facts  of 
a  case  arising  in  the  probate  or  justice's  court, 
it  cannot  be  tried,  in  the  first  instance,  in  the 
district  court  upon  appeal,  but  must  be.  if  re- 
versed, remanded  to  the  tribunal  in  which  it 
originated. 


Appeal  from  District  Gonrt,  BonnavUle 
County;  James  0.  Owinn,  Jndge. 

Action  by  J.  Ed.  Smith  against  Jotm 
Peterson.  Judgment  against  defendant  by 
default  in  the  probate  court,  and  from  the 
Judgment  of  the  district  court,  and  from  an 
order  striking  hia  motion  to  Taeate  the  judg- 
ment, and  from  an  order  dismissing  bis  ap- 
peal, defendant  appeals.  Judgmuit  of  dis- 
trict conit  reversed,  with  directions, 

D.  B.  Ratbbnn,  of  Idaho  Falls,  for  appel- 
lant. Charles  Xi.  Oles,  of  Idaho  Falls,  for 
respondent. 

MORGAN,  J.  This  action  was  commenced 
In  the  probate  conrt  by  respondent  against 
appelant  on  July  20,  lOlB.  and  the  time  to 
answer  specified  In  the  summons  was  July 
26th.  On  July  25th  appellant  advised  the 
probate  Judge  that  the  attorney  he  desired 
to  employ  was  absent  from  the  state  and 
would  not  retnrn  In  time  to  answer,  and  the 
Judge  promised  that  the  date  for  appearance 
would  be  postponed  until  July  2Sth.  On  the 
last-mentioned  date  appellant  and  his  attor- 
ney appeared  In  the  probate  court  prepared 
to  answer  and  to  proceed  with  the  trial,  but 
were  informed  by  the  Judge  that  he,  hav- 
ing foi^^otten  his  promise,  had,^on  July  26th, 
permitted  a  default  to  be  taken  and  a  Judg- 
ment thereon  to  be  entered  against  api;>el- 
lant  On  August  8d  app^ant  moved  to  va- 
cate the  default  and  set  aside  the  Judgment, 
and  in  support  thereof  filed  his  affldavlt  and 
that  of  the  probate  Judge  setting  forth, 
among  other  matters,  the  facts  above  recit- 
ed. On  August  7Ui  respondent  moved  to 
strike  aivellanfs  motlcHi  firom  the  flies  for 
the  reason  that  notice  of  the  same,  as  pro- 
vided by  law,  had  not  been  given.  The  mo- 
tion to  strike  was  granted,  and  by  leave  of 
court  appelant  reflled  bis  motion  and  show- 
ing to  vacate  and  set  aside  the  default  and 
Judgmoit,  but  the  probate  Judge  does  not 
appear  to  have  acted  upon  it  On  August 
9th  an  appeal  to  the  <Ustrict  conrt  was  pei^ 
fected  from  the  Jndgmoit;  the  notice  re- 
citing that  it  was  takoi  upon  questions  of 
law  and  fact.  On  August  17th  appellant  also 
filed  and  served  notice  of  appeal  to  the  dis- 
trict court  from  the  order  striking  his  mo- 
tl<m  to  vacate  and  set  aside  the  default  and 
Judgment  from  the  files,  together  witfi  a 
statement  of  the  ease,  in  accordance  with 
section  4839,  Rev.  Codes,  qtedfying  Uie  er- 
rors upon  which  the  appeal  was  based. 

[1]  The  right  to  aMwal  In  this  state  is  con- 
ferred by  legislative  authority,  an^  if  It  de- 
ists it  must  be  fbund  In  the  Constitution  or 
statutes.  Welser  Irrigation  District  v.  Mid- 
dle Valley  Irrigating  Ditch  Co.,  28  Idaho,  S48, 
165  Pac.  484;  Drans  State  Bank  t.  Skeen  et 
al.,  167  Pac.  116S.  No  provision  has  been 
made  in  Idalio  for  an  appeal  to  the  district 
court  fnno  an  order  made  by  a  probate  Judge 
or  Justice  of  the  peace,  after  Judgment,  nor 
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to  procnre  %  review  of  sndi  an  order,  except 
by  an  appeal  from  the  Judgment  Itself,  so  the 
appeal  from  tha  order  striking  the  motion 
from  the  flies  waa  a  nullity. 

BespondMit  moTed,  in  the  district  court,  to 
dismiss  the  appeal.  The  motion  was  granted 
upon  the  ground  that  the  motion  to  vacate 
and  set  aside  the  default  and  Judgment,  filed 
August  3d,  having  been  stricken  from  the 
files  on  August  7th,  and  appellant  having 
thereafter,  on  the  same  day,  renewed  the 
motion,  abandoned  tliat  made  on  August  3d, 
and  that  the  one  of  August  7th,  having  been 
filed  more  than  tefe  days  after  the  entry  of 
Judgment,  was  not  In  time  as  required  by 
section  4674,  Rev.  Codes,  which  provides: 

"  •  •  •  The  court  may  also,  on  such  terms 
as  may  be  just,  and  od  payment  of  costs,  re- 
lieve a  narty  from  a  judgment  by  default  taken 
against  him  by  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  but  the  applica- 
tion for  such  relief  must  be  made  within  ten 
days  after  the  entry  of  the  judgment,  and  upon 
an  affidavit  showing  good  cause  therefor." 

Tills  appeal  is  from  the  Judgment  of  dis- 
missal. 

[2]  The  aK>eal  from  the  Judgment  of  the 
probate  conrt  must  be  deemed  to  have  been 
taken  npon  questions  of  law  alone,  although 
the  notice  thereof  recites  that  it  was  taken 
upon  questions  both  of  law  and  fact.  Sec- 
tion 4695,  Rev.  Codes,  as  amended  by  sec- 
tion 4.  c.  194,  Sess.  Laws  1911,  p.  652,  is  as 
follows : 

"When,  in  an  action  arising  upon  contract 
for  the  recovery  of  money  or  damages  only, 
the  defendant  faus  to  appear'  and  answer  or  de- 
mur at  the  time  specined  in  the  summons,  or 
within  one  hour  thereafter,  the  court  must,  upon 
the  application  of  the  olaintiff,  enter  the  default 
of,  the  defendant,  and  immediatdy  thereafter 
enter  judgment  against  the  defendant  for  the 
amount  specified  in  the  summons,  Including 
costs.   •  • 

It  appears  that  respondent's  action  was 
based  upon  a  contract  for  the  payment  of 
money  so  that,  iu^)ellant  having  defaulted, 
proof  of  the  claim  was  not  necessary.  There 
was  no  issue  of  fact  presoited  to  the  probate 
court  and,  up<Mi  a]M>eal,  the  district  court  ac- 
quired Jurisdiction  to  review  only  the  issues 
ct  law  presented  thereby.  Smith  t.  Clyne,  15 
Idaho,  254,  07  Pac;  40. 
13,4]  Section  4844,  Bev.  Codes,  provides: 
"Upon  an  appeal  on  questicHis  of  law  altme, 
the  district  court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside, 
or  confirm,  or  modify,  any  or  all  of  the  proceed- 
ings subsequent  to,  and  dependent  vpon,  such 
jt^gment,  and  may,  if  necessary  or  proper,  order 
a  new  trial  in  the  district  court.  •  •  •  " 

The  order  of  the  probate  court  sustaining 
respondent's  motion  to  strike  appellant's  mo- 
tion from  the  files  was  socb  an  order  as  is 
cont^plated  by  section  4844,  supra,  and  the 
proceedings  In  that  court,  subsequent  to  the 
entry  of  Judgment,  are  reviewable  by  the 
district  court  upon  appeal  therefrom  upon 
questions  of  law.  Bespondent  Insists  that 
the  an[>eal  to  the  district  court  was  Ineffec- 
tual because  no  statement  of  the  case  was 
filed  within  t«n  days  after  the  renditl<m  of 
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judgment  as  required  by  sectltm  4889,  Bev. 
Codes,  which  is  as  follows : 

"When  a  party  appeals  to  the  district  court 
on  questions  of  law  alone,  unless  the  question 
arises  upon  the  pleadings  or  files  in  the  action, 
or  appears  &om  the  docket  of  the  court,  he 
must,  within  ten  days  from  the  rendition  of 
the  judgment,  prepare  a  statement  of  the  case, 
and  file  the  same  with  the  justice  or  judge.  The 
statement  must  ctmtain  the  grounds  upon  which 
the  party  intends  to  rely  on  the  appeal,  and 
so  much  of  the  evidence  as  may  be  necessary 
to  explain  the  grounds  and  no  more.   •   •   *  " 

In  this  case  the  motion  to  vacate  and  set 
aside  the  default  and  Judgment^  the  affidavits 
In  support  thereof,  the  motion  to  strike,  the 
grounds  thereof,  and  the  order  of  the  pro- 
bate court  thereon  were  all  contained  In  the 
files  of  the  action  and  the  docket  certified  by 
the  probate  Judge  to  the  district  court.  A 
statement  of  the  case,  as  provided  for  in  sec- 
tion 4839,  supra,  was  therefore  unnecessary,, 

[6,  8]  The  action  of  the  district  court  in 
dismissing  the  appeal  upon  the  grounds  stat- 
ed in  the  Judgment  was  errcmeous.  Api)el- 
lant's  act  of  refiling  his  motion  after  the  ex- 
piration of  ten  days  subsequent  to  the  entry 
of  Judgment  was  a  nullity,  and  he  stands  in 
the  same  position  he  would  have  occupied 
had  he  done  nothing,  after  his  motion  was 
stricken,  other  than  to  perfect  an  appeal 
from  the  Judgment  upon  questions  of  law. 
This  brings  us  to  the  question:  Was  appel- 
lant's motion,  filed  on  August  3d,  «-rMieou^ 
strl(ien?  If  it  were  not  we  would  not  re- 
verse the  action  of  the  district  court  In  dis- 
missing the  appeal,  even  though  it  is  based 
upon  mistaken  grounds,  for  section  4231. 
Rev.  Codes,  directs:  • 

"Tlie  court  must,  in  every  stage  of  an  action, 
disregard  any  error  op  defect  in  the  pleadings 
or  proceeding  which  does  not  aftect  the  substan- 
tial rights  of  the  parties  and  no  judgment  shall 
be  reversed  or  affected  by  reason  of  such  enor 
or  defect"  Empire  Mill  Co.  v.  District  Court, 
27  Idaho,  888,  149  Pac.  499;  Schults  v.  Rose 
Lake  Lumber  Co.,  27  Idaho,  Ci28,  and  cases 
therein  dted  on  pag«B  S88  and  634,  149  Pae. 
726;  Cady  t.  Kdler,  28  Idaho*  868,  1S4  Pae. 
629. 

Hie  motion  was  stricken  on  the  ground 
that  proper  notice  thereof  had  not  been  given 
to  respondent  That  ground,  tf  well  founded 
in  fact,  was  sufficient  to  have  Justified  the 
probate  court  In  requiring  appellant  to  give 
proper  notice,  but  it  did  not  constitute  any 
reafiw  for  striking  the  motion  from  the  files, 
and  the  action  of  the  probate  court  in  so  do- 
ing constitutes  revei^Ible  error. 

We  are  not  unmindful  that  the  merits  of 
the  motion  to  vacate  and  set  aside  the  de- 
fault and  Judgment  has  not  been  passed  upm 
by  the  probate  court,  and  we  are  fully 
aware  that  such  a  motion  Is  addressed  to 
the  sound  discretion  of  the  tribunal  in  which 
It  is  made;  but  in  view  of  the  facts  presented 
by  this  record,  and  particularly  In  view  of 
the  affidavit  made  by  the  probate  Judge,  It 
would  be  an  abuse  of  discretion  for  him  to 
deny  this  motion,  and  it  Is  therefore  a  proper 
case  in  which  to  direct  the  action  to  be  taken 
upon  it.  Section  3818,  Ber.  Codes,  provides : 
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*Vhe  court  maj  ktohl  affirm,  or  modify  an^ 
order  or  judgment  appealed  from,  and  may  di- 
rect tbe^pni^  Judgment  or  order  to  be  enter- 

[7]  There  has  bwa.  no  trial  of  tbe  Acts  cfC 
this  case  tat  ttie  probate  court  and  a  trial 
thereof,  In  the  first  Instance,  cannot  be  had 
In  tbe  district  court  upon  appeal,  but  It  must 
be  remanded  to  the  tribunal  In  which  it  orig- 
inated. Smith  T.  Clyne,  supra ;  Zimmerman 
V.  Bradford-Kennedy  Co.,  14  Idaho,  681.  95 
Pac.  825;  Galser  t.  Steele,  25  Idaho.  412, 137 
Pac.  889;  Smith  T.  Superior  Court,  2  Oal. 
App.  620,  84  Pac.  54. 

Hie  Judgment  of  the  district  oourt  Is  re- 
Tersed,  with  directions  to  reverse  the  Judg- 
ment of  the  probate  court,  and  to  direct  the 
probate  court  to  overrule  the  motion  to 
strike,  and  to  snstaln  the  motion,  filed  ca 
August  S,  1915,  to  Ta«ite  the  deftiult,  and 
'  set  aside  tbe  Judgment,  to  permit  appellant 
to  file  his  answer,  and  to  tr^  the  case  upon 
its  merits.   Costs  are  awarded  to  amellant 

BUDGE.  G.      and  BIGB^  J.,  concur. 


JENSEN  T.  McCONNBI/L  BROS.  «t  aL 
(Sapieme  Court  of  Idaho.    I>ec.  6,  1917.) 

1.  Evidence  «=»441(11)  —  Pabol  Evidence— 
sxcbftion  to  contoaot. 

The  payor  of  a  promiBsory  note  complains 
to  the  payee  of  partial  failure  of  con^eration, 
and  thereafter,  before  the  maturity  of  the 
note,  enters  into  a  written  agreement  with 
payee,  whereby  the  time  for  payment  of  the 
note  is  extended,  and  which  agreement  con- 
tains the  foUqwing  stipulation:  "In  considera- 
tion of  the  foregoing  extension  of  time  for  the 
payment  of  the  said  note,  the  party  of  the  sec- 
ond part,  ais  a  copartnership  and  each  and  both 
firm  members  thereof  both  as  copartners  and 
individually,  does  and  do  hereby  expressly 
waive,  satisfy,  cancel,  relinquish,  discharge,  and 
surrender  each,  any,  and  all  claims,  offsets,  set- 
offii,  countertflaims,  dioses  in  action,  causes  of 
aetioo,  debts,  remedies,  or  rights  to  money, 
property,  damages,  or  legal  or  equitable  relief 
that  it,  they,  or  either  of  them,  baa  or  have 
against  the  party  of  tbe  first  part  at  the  date 
ol  this  agreement  or  at.  any  time  heretofore." 
Seld,  that  in  the  absence  of  proof  of  impori- 
tion,  fraud,  duress,  undue  influence,  mutual  mis- 
take, or  of  unilateral  mistake  fostered  by  mis- 
representation, the  payor  of  such  note  may  not 
prove  an  exception  to  such  cratract  by  parol, 
and  it  is  error  to  admit  oral  evidence  varying 
the  legal  effect  of  such  contract. 

2.  CoNTBAors  «»03(1)  —  HnrrAKB  —  Neqli- 

GENOB. 

A  party  will  not  be  relieved  from  the  terms 
ot  a  written  contract  on  the  ground  of  mistake 
"due  to  his  nogligencej  when  it  was  within  his 
power  to  have  a  stipulation  inserted  in  tbe 
agreement  which  would  have  protected  him  ful- 
ly. He  is  hound  to  assnnie  any  risk  he  might 
have  provided  against  in  tbe  contract. 
Z.  Dihection  or  Vebdict^Judomeht. 

Ileld,  that  the  trial  court  erred  in  refusing 
to  instruct  the  jury  to  return  a  verdict  for  ap- 
pellant, and  in  refusing  to  set  aside  tbe  verdict 
of  the  jury,  and  In  altering  a  Judgment  for  re- 
spondents. 

Appeal  from  District  Court,  Ganycm  Coun- 
ty; Ed.  I&  BrTflLii.  Judge. 


Action        Benjamin  Jensen  against  Mo- 
Connell  Brothers,  a  copartnership,  and  oth-. 
ers.   Judgment  for  defendants,  and  plaintiff 
a^^als.     Reversed,  and  canse  remanded, 
with  directions. 

J.  P.  Reed,  of  Bmmett,  and  Ja(*son  &  Wal- 
ters, of  Caldwell,  for  appellant.  Flnley  Mon- 
roe, of  Ebnmett,  and  Scatterday  &  Van  Duyn, 
of  OaldweU,  for  respondoits. 

BtTDGB,  a  J.  This  Is  an  action  on  a 
prmnlssorr  note.  Respondents  admit  the 
giving  of  the  note,  but  deny  that  it  has  not 
been  paid,  and  allege  tbsft  it  was  given  as  a 
part  of  the  consideration  for  the  purchase  of 
certain  land  and  a  water  right,  and  in  tbelr 
croas-complalnt  allege  in  substance:  That 
on  or  about  the  31st  day  of  May,  1911,  they 
purchased  from  appellant  certain  lands  and 
a  water  right;  and  as  an  inducement  ther» 
to  appellant  verbally  represented  to  respond- 
ents that  there  was  a  good  and  sufficient  wa- 
ter right  for  the  Irrigation  of  250  acres  of 
the  land;  that  respondents  relied  upon  the 
representations  and  purchased  the  land  and 
water  right;  that  appellant  failed  and  n^ 
lected  to  furnish  any  water  right,  and  re- 
spondents were  compelled  to,  and  did,  pur- 
chase a  water  right  for  the  Irrigation  of 
250  acres,  paying  therefor  f 1,500,  which  was 
alleged  to  be  the  amount  of  the  damage; 
that  at  the  time  of  ^ving  the  promissory 
note  It  was  mutually  verbally  understood  and 
agreed  that  there  was  to  be  a  settlement  at 
the  question  of  water  right  when  Ilia  note 
became  due.  The  answer  to  the  cross-com- 
plaint put  in  issue  the  allegations  thereof 
and.  in  addition  to  certain  affirmative  mat- 
ter, not  material  here,  alleged  that  in  No- 
vember, 1912,  when  one  of  the  notes  became 
due,  reepcmdents  began  making  complaints 
with  reference  to  the  water  right  menUoned 
in  the  cross-complaint  Por  the  purpose  of 
finally  settling  all  disputes  between  the  par^ 
ties,  a  written  contract  was  entered  Into  on 
tbe  29th  of  November,  1912,  wherein  appe- 
lant agreed  to  extend  tbe  time  of  payment 
of  the  note  then  due  for  tbe  period  ot  one 
year, 

[1]  ^niis  agreanmt  contains  the  following 

stipulation: 

"In  consideration  of  the -foregoing  extension 
of  time  for  the  payment  of  tbe  said  note,  the 
party  of  the  second  part,  as  a  copartnership 
and  each  and  both  firm  members  thereof  both  as 
copartnen  and  individually,  does  and  do  hereby 
expressly  waive,  satisfy,  cancel,  relinquish,  dis- 
charge, and  surrender  each,  any,  and  all  claims, 
offsets,  set-offs,  counterclaims,  choses  in  ac- 
tion, causes  of  action,  debta,  remedies,  or  rights 
to  money,  property,  damages,  or  legal  or  equita- 
ble relief  that  it,  they,  or  either  of  them,  tias 
or  have  against  the  party  of  the  first  part  at 
the  date  of  this  agreement  or  at  any  time  here- 
tofore." 

The  cause  was  tried  to  a  Jury,  who  re- 
turned a  verdict  for  respondents  on  their 
cross-complaint,  and  Judgment  was  altered 
thereon. 
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TbiB  appeal  Is  from  the  Jadgmeat  Namer> 
ma  errors  are  ssslgned  In  app^lant^  bilef, 
bnt  It  wUl  be  unnecessary  to  discus  all  of 
them,  as  a  determination  of  tb»  ^ghtta,  nlntb, 
tenth,  and  eleventh  assignments  vUl  neces- 
sarily dispose  of  the  cas&  These  are.  In  sub- 
stance: That  the  court  erred  in  refining  to 
Instmct  the  Jury  to  return  a  verdict  for 
plaintiff;  In  tefoslng  to  set  aside  the  t&> 
diet,  and  In  entering  ju^m^t  tor  rei^ond- 
ents;  and  that  the  evidence  Is  Insufficient 
to  support  the  verdict  or  the  judgment 

The  wboltf  case  turns  upon  the  dfect  to  be 
,  given  the  written  agreement  of  November  29, 
1012,  pleaded  In  tbe  answer  to  the  cross- 
complaint.  The  material  part  of  this  agree- 
ment has  been  quoted  above.  It  Is  Clear 
that,  If  It  Is  to  be  construed  and  given  the 
effect  that  the  broad  and  Inclusive  scope  of 
Its  terms  would  seem  to  demand,  It  effectu- 
ally closes  every  avenue  of  defense  which 
respondents  may  have  had  prior  to  the  date 
of  Its  execution,  or  which  may  be  in  any 
manner  brought  within  the  Issues  sought  to 
be  raised  by  their  answer  and  cross-com- 
plaint; bnt  It  Is  contended  by  responduits 
that  the  agreemoit  does  not  express  the  real 
Intention  of  tbe  parties,  that  it  was  never 
intended  to  Include  any  waiver  of  their  al- 
lied claim  with  reference  to  the  water 
right,  and  upon  this  theory  they  were  per- 
mitted to  introduce  oral  evidence  to  that  ef- 
fect, over  tbe  (Ejection  of  tbe  appellant 

The  trial  court  proceeding  upon  the  theory 
that  such  evidence  was  admissible,  and  evi- 
dently regarding  tbe  weight  and  sufficiency 
thereof  as  matter  peculiarly  within  the 
province  of  the  jury,  overruled  the  moti«i 
for  an  instructed  verdict,  refused  to  set 
aside  the  verdict,  and  gave  respondents  Judg- 
ment But  in  the  absence  of  proof  of  im- 
position, fraud,  duress,  undue  Influence,  mu- 
tual mistake,  or  of  unilateral  mistake  fos- 
tered by  misrepresratatlon,  tbe  true  rule, 
both  upcm  principle  and  as  settled  by  the 
great  weight  of  authority,  la  that: 

"Where  a  release  is  ouitractaal  and  general 
in  its  terms  and  there  is  no  limitation  oy  way 
of  recital  or  otherwise,  tbe  releasor  may  not 
prove  an  exception  by  paroL  •  •  • '»  Elliott 
on  Contracts,  vol.  3,  {  2061,  p.  248;  17  Cya 
621,  10  B.  G.  L.  1021. 

[2]  !Nor  will  one  be  relieved  from  the 
terms  of  a  cmitract  tm  the  ground  of  mls- 
take  doe  to  his  n^lgence  when  It  was 
within  his  power  to  have  a  stlpnlation  In- 
snted  In  the  agreement  which  would  have 
fully  protected  him.  He  Is  honnd  to  assume 
any  risk  be  mi^  have  provided  against  in 
the  contract  Slllott  on  Oontracts,  vol.  1, 
i  UO,  p.  182. 

(S]  Beevondffiits  do  not  dlqnite  the  execu- 
tlmi  of  this  conbnct  In  fiict  the  respond- 
ent who  signed  it  testified  that  he  read  the 
Instroment  Iwfore  signing  It  It  follows  that, 
under  the  role  above  stated,  the  oral  evi- 
dence referred  to  dionld  have  been  exclud- 


ed, and  the  refusal  of  Ote  trial  court  to  In- 
struct  the  jury  to  return  a  verdict  for  ap^ 
pellant,  and  the  refusal  to  set  aside  the  ver- 
dict, and  the  subsequ^t  aedon  of  the  court 
In  entering  jndgmoit  tot  respondoits,  were 
emmeons. 

In  this  case  it  will  be  .necessary  for  the 
trial  ODort  to  deteimlne  what  Is  a  reasona- 
ble attoni^B  fee  to  be  allowed  appellant 
and  thereafter  enter  Judgment  as  prayed  for 
hi  appellant's  complaint  Exchange  State 
Bank  V.  Taber,  26  Idabo^  72S.  14S  Pac.  lOBO. 

The  judgmmt  is  reversed,  and  the  cause 
is  remanded,  with  Instructions  to  the  trial 
court  to  cause  proceedings  to  be  had  in  ac- 
cordance with  tbs  views  herein  expressed. 
Costs  are  iiwarded  to  appellant 

MOBOAN  and  BICE,  33„  concur. 


BROWN  V.  HARDIN. 
(Supreme  Court  of  Idaho.   Dec.  11,  1917.) 

1.  Afpeax.  AHn  Eebob  «=»171(3)— Thmkt  o» 

Case. 

Where  both  parties  to  an  action  try  tb«r 
case  upon  the  same  tbeo^  as  to  the  issue  ten- 
dered by  tbe  pleadings,  they  are  bound  by  the 
theory  so  adopted.  « 

2.  APPEAL  AND  ErBOB  «S»1002  —  VeBDICT  — 

CoivFLiorma  EvioxnoB. 
Where  ctmflicting  evidence  upon  an  issue  has 
been  submitted  to  a  jury,  the  verdict  based  there- 
on win  not  be  distorb^cl. 

3.  Appeal  and  Ebbok  <8=al064(l)— Habmless 

KbHOB— IlTSTBTJOnON. 

Where  the  jury  has  returned  a  verdict  tor 
tbe  defendant  upon  a  counterclaim,  and  where  It 
cannot  be  determined  from  tbe  record  whether 
the  verdict  was  based  upon  a  correct  theory  of 
the  case  or  an  erroneous  instruction  delivered  by 
the  trial  court,  such  instructioa  is  prejudicial 
error. 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm.  A.  Babcock,  Judge. 

Action  by  W.  H.  Brown  against  John  W. 
Hardin,  with  coimterclaim  by  defendant. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Reversed,  and  a  new  trial  ordered. 

Porter  &  Smith,  of  Twin  Vails,  for  KVPeH- 
lant  Loi^ley  ft  Walters  and  Taylor  Cum- 
mins, all  of  Twin  FaUs,  for  respondent 

BIOB^  J.  This  action  was  instituted 
appellant  to  recover  the  balance  upon  two 
promissory  notes  executed  by  the  respcmdent 
in  favor  of  Beeves  St  Co^  a  corporati<m  of 
Columbus,  Ind.,  as  part  payment  tot  a  cer- 
tain threshing  engine.  The  notes  had  beem 
indorsed  by  Reeves  ft  Co.  to  the  Northvllle 
State  Bank  of  Northvllle,  S.  0.,  and  by  tbe 
bank  indorsed  to  the  appellant  faer^.  ^nie 
notes  in  questl<nL  were  secured  by  a  chattel 
mortgage  executed  by  the  respondent  upon 
the  engine,  as  well  as  some  additional  per- 
sonal prcverty.  The  respondeat  admite  the 
execution  of  the  note&  As  an  affirmative 
d^!ense  to  appellant's  action  he  alleged  that 
on  or  about  the  20th  day  of  March,  1910,  he. 
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b^ng  desirous  of  learlng  the  state  of  South 
Dakota  and  at  dlspoidiig  of  his  holdings 
therein,  enterei  Into  an  agreement  with  the 
bank,  the  then  owner  and  holder  of  the  notes 
and  chattel  mortgage  abore  referred  to,  to 
the  effect  that  the  threshing  engine  was  to 
be  left  with  <»ie  B.  H.  Wilson,  of  Nortfa- 
Tllle.  S.  v.,  and  by  him  sold  with  the  ai>- 
proTal  of  the  bank,  and  so  much  of  the  pro- 
ceeds of  the  sale  as  would  be  sufficient  to 
cover  the  amount  due  on  the  notes  should  be 
delivered  to  the  bank,  and  the  notes  ot  re- 
spondent above  referred  to  should  be  can- 
celed and  released,  and  the  surplus  of  such 
sale,  if  any,  should  be  paid  to  respondent, 
that  thereafter  WUson  stdd  the  threshing 
engine  and  other  property  to  one  John  Lar- 
son for  a  sum  greatly  in  excess  of  the 
amount  due  upon  the  notes  referred  ti^  and 
that  Larson  executed  bis  notes  for  the  pur- 
chase iffice,  and  secured  the  same  by  a  diat- 
tel  mortgage  upon  the  threshing  engine  and 
other  personal  property,  and  also  executed  a 
real  estate  mortgage  upon  a  quarter  section 
of  land  In  South  Dakota  to  secure  the  notes, 
and  that  the  notes  and  mortgage  made  as 
aforesaid  by  Larson  were  accepted  by  the 
bank  in  full  settlement,  of  any  and  all  In- 
debtedness the  respondent  owed  to  it  on  ac- 
count of  the  two  notes  sued  upon  In  this 
action,  and  upon  the  further  express  agree- 
ment  and  promise  that  all  sums  to  be  real- 
ized upon  the  notes  and  mortgage  of  Larson 
in  excess  of  the  Indebtedness  of  respondent 
to  the  bank  would  be  paid  by  it  to  him.  Re- 
spondent further  allied  that  the  bank 
wrongfully  and  fraudulently  converted  and 
appropriated  the  notes  and  mortgage  made 
by  Larscm  to  Its  own  use,  and  thereafter  and 
without  any  process  of  law  made  a  pretend- 
ed foreclosure  of  the  mortgage  originally 
given  by  respondent  on  the  threshing  engine, 
the  foreclosure  being  made  by  a  person  with- 
out any  authority  of  law  and  not  clothed 
with  power  so  to  do,  and  that  by  reason  of 
the  premises  respondent  was  deprived  of  his 
property  without  due  process  of  law. 

The  respondent,  under  a  pleading  which  he 
denominated  a  cross-complaint,  also  alleged 
that  the  appellant  unlawfully  and  fraudu- 
lently converted  and  appropriated  the  Lar- 
son notes  and  mortgage. 

It  will  be  observed  that  the  affirmative 
pleadings  of  the  respondent  are  not  consist- 
ent Having  alleged  the  sale  of  the  thresh- 
ing rig  to  Larson  and  the  exttnguisbment  of 
his  own  debt  to  the  bank  by  the  proceeds  of 
the  sale,  the  respondent  could  not  therealter 
claim  an  interest  in  the  property  sold  or  re- 
cover for  injury  to  himself  resulting  from 
the  foreclosure  of  a  chattel  mortgage  there- 
on. Neither  could  the  bank  agree  to  take 
title  to  the  Larsm  notes  and  pay  to  reepond- 
ent  the  difference  between  audi  notes  and 
the  Indebtedness  due  tlie  lyink  from  respond- 
ent, and  at  the  aame  time  agree  to  collect 
the  notes  for  respondent  and  account  to  re- 


qwndent  for  the  excess  so  ccdlected  over  his 
indebtedness  to  the  bank. 

[1]  Hie  cause  was  tried  upon  the  theory 
that  the  counterclaim  alleged  an  agreement 
on  the  part  of  the  bank  to  accept  the  pro- 
ceeds of  the  sale  of  the  property  by  Wilson, 
whether  such  proceeds  should  be  cash  or 
notes  or  other  securities,  and  to  pay  to  re- 
spondent the  excess  of  the  proceeds,  if  any, 
over  the  Indebtedness  due  the  bank  by  the 
respondent  Tbe  briefs  of  botii  the  aintel- 
lant  and  respondent  agree  upon  ttds  point 
In  the  brief  of  appellant  we  find  the  fol- 
lowing: 

"Defendant  claims  that  one  Q.  H.  Brown,  an 
officer  of  said  bank,  agreed  for  the  bank  that 
such  sale  was  to  be  with  the  approval  of  the 
bank,  and  that  the  bank  accepted  the  proceeds  of 
sach  Bale  in  fall  settlement  of  the  defendant*! 
notes  and  wonld  render  to  dtttendant  any  onr- 
plua." 

Respondent  in  his  brief  states  appellant's 
contrition  as  follows: 

"Appellant  claims  that  the  only  agreement 
made  by  the  bank  with  respondent  was  that  the 
proceeds  of  the  sale  made  by  Wilson  Bros,  were 
to  be  apidicd  on  the  indebtedness  of  respondent 
to  the  bank  on  the  notes  In  suit" 

Both  parties  having  tried  the  cause  upon 
the  same  theory  aa  to  the  issue  tendered  by 
the  pleadings,  they  are  bound  by  the  theory 
so  adopted.  4  C.  J.  662 ;  Fouch  t.  Bates,  18 
Idaho,  374,  110  Pac.  265.  Under  that  theory 
any  question  of  the  conversion  either  of  the 
Larson  notes  or  the  threshing  outfit  by  the 
bank  or  the  appelant  is  eliminated  from  the 
case. 

It}  On  the  issue  upon  which  the  case  was 
,tried  the  evidence  was  conflicting.  We 
would  not  be  Justifled  in  setting  aside  the 
verdict  on  any  asslgnntents  of  enor  on  the 
part  of  the  appellant  spwAtjing  Insoflldency 
of  the  evidence. 

(3]  Tlie  following  instruction  was  given  by 
the  court  at  the  request  of  the  respondent, 
and  Is  assigned  as  error: 

"Yon  are  inatrocted  by  the  court  that  U  you 
believe  from  the  evidence  that  the  notes  and 
mortgages  made  by  John  Larson  for  the  pur- 
chase price  of  the  atTeshinr  rig  In  question  wera 
delivered  by  [to]  the  NortnviOe  State  Bank  or 
to  the  plaintuF  in  this  action  under  an  agree- 
ment that  they  should  be  accepted  by  the  bank 
in  payment  of  Hardin's  notes,  and  not  be  taken 
as  ct^teral  securl^  for  the  payment  of  the 
notes  sued  upon  by  the  plaintilL  men  the  plain- 
tiff had  no  anthority  to  foreclose  the  Iteeves 
mortgage  on  the  threshing  rig  in  qnestioD,  and 
such  foreclosure  and  the  taking  possession  of  the 
property  covered  by  such  mortgage  was  without 
authority,  and  amounts  to  a  conversion  for 
which  the  plaintiff  is  liable  to  the  defendant,  and 
the  defendant  may  recover  the  value  of  the  prop- 
er^ at  tlM  time  of  its  convernon." 

The  instmction  la  erroneous.  It  proceeds 
upon  the  theory  that  the  pn^erty  had  al- 
ready been  sold  to  Larson,  and  if  the  pro- 
ceeds of  the  sale  had  extinguished  the  in- 
debtedness of  the  respondent  the  foreclosure 
would  be  ui  Invadon  <tf  the  rights  <a  1st- 
son,  and  not  of  respondent  and  the  appellant 
would  be  liable  to  larscm.  and  not  to  re- 
spondent, for  such  wrongful  foreclosure.  It 
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cumot  be  nld  tliat  ttie  giving  of  this  In- 
structlon  did  not  prejudice  the  rli^ts  of  the 
appellant.  The  verdict  being  general,  It  Is 
Impossible  to  determine  the  basis  on  wliich 
the  JuiT  arrived  at  It  Acting  onder  the 
foregoing  instruction,  the  jury  may  tiave  re- 
turned a  verdict  for  the  value  of  the  prop- 
erty belonging  to  Larson,  which  clearly 
could  not  be  the  basis  for  recovery  by  re- 
spondent. It  Is  no  answer  to  say  that  the 
difference  between  the  notes  executed  by 
Larson,  received  by  appellant,  and  the  notes 
of  respondent  sued  upon  in  this  action,  Is 
greater  than  the  amount  of  the  verdict.  It 
would  be  necessary  that  it  affirmatively  ap- 
pear that  the  jury  did  not  base  Its  verdict 
upon  the  value  of  the  property  foreclosed  in 
order  for  the  Judgment  to  be  sustained. 
Holt  V.  Spokane  &  Paloose  By.  OOh  8  Idaho, 
203,  85  Pat  39. 

The  Judgment  Is  reversed,  and  a  new  trial 
is  ordered.   Costs  are  awarded  to  appellant. 

BUD6B,  a  J.,  and  MOBOAN,  J./  concur. 


STATE  V.  NOt^N  et  al 
(Sapreme  Court  of  Idaho.    Dec  4,  1917.) 

1.  Justices  of  the  Peace  4»6— Offioeb  Dc 
Paoto— Vkwty  op  Acts. 

The  justice  of  the  peace  who  Bat  as  com- 
mittiDg  ma^strate  in  tbw  case  was  appointed  as 
such  juatice  for  Buhl  precinct  No.  2,  but  on  the 
date  of  bis  appointment  and  on  the  date  of  the 
preliminary  bearine  he  was  a  resident  of  Buhl 
precinct  No.  1,  and  at  all  times  held  his  court 
therein.  Held,  that  while  it  may  he  true,  under 
section  3885.  Bev.  Codes,  that  he  waa  not  eligible 
to  the  office  of  juatice  of  the  peace  of  the  pre- 
cinct for  which  he  was  appointed,  and  hence 
could  not  be  regarded  as  an  officer  de  jure,  still 
under  the  facts  shown  by  the  record  he  wag  an 
officer  de  facto,  and  as  soch  bis  jurisdiction  and 
official  acts  were  as  valid  as  to  the  public  and 
third  parties  as  though  he  were  qualified  and  eli- 
gible in  every  respect. 

2.  CaiHmAi.  Law  ®=962S(3)— Indobsgubnt 
OF  Nake  or  WnNBsa-;Tiia!. 

Where  the  trial  court  permitted  the  indorse- 
ment of  the  name  of  a  witness  on  the  informa^ 
tion  the  day  the  case  was  called  for  trial,  but  it 
does  not  appear  that  defendants'  counsel  request- 
ed a  continuance  or  claimed  sorprise,  or  that 
defendants  were  in  any  way  prejudiced,  and  It 
further  appears  that  the  matter  in  regard  to 
which  such  witness  tqstified  occurred  more 
than  a  month  after  the  informadon  was  filed, 
no  error  was  committed. 

3.  CRmmAL  Law  <8=9l  158(4)— WrrNKssES  «s> 
240(2)— DisoBznoN  or  TsiAL  OouKiv-Luo- 
iso  QuBsnoNS. 

Pennission  to  counsel  for  the  state  in  a 
criminal  case  to  ask  leading  goestious  of  wit- 
nesses, aside  from  the  cases  provided  for  by 
statute,  rests  largely  in  the  discretion  of  the 
trial  court,  and  does  not  constitute  reversible  er- 
ror in  the  absence  of  an  abuse  of  such  discretion. 

4.  CamiNAL  Law  «»404(3)— Evidence— Ex- 
hibits— SUTFICIEWCT  or  IDENTIFICATIOK. 

Held,  that  the  exhibits  In  this  case  were  suf- 
ficiently identified  npon  the  trial  to  jnstify  their 
admission. 


6.  Cbxuinaz.  Law  4s:>581(8)  —  T(n>uitTABT 

COHFESSIOIf — £  VIDBNTOE. 
Held,  that  safficient  evidence  was  introduced 
in  this  case  to  show  that  the  confessions  of  the 
defendants  were  freely  and  voluntarily  made  be- 
fore they  were  admitted  in  evidence. 

6.  Cbiminai.  Law  ^>7fi8(18>— iRSTBuonon— 
Beasonabui  Doubt— PAKnoi7i.AB  Pact. 

The  court  may  properly  refuse  to  instmct 
the  jary  that  they  must  acquit  the  defendant, 
unless  some  particular  isolated  tact  or  circum- 
stance is  proven  beyond  a  reasonable  doubt; 
the  pi-oper  instruction  being  that  such  doubt 
must  arise,  if  at  all,  from  all  the  facts  and  cir- 
cumstances in  evidence  when  considered  together. 

7.  GBnONJLi;  L&w  4Bs^(l>— TBiAir^lNnsno- 

TIOHB. 

Brror  cannot  be  predicated  on  the  refusal  of 
instructions  when  snch  instroctions  are  given  by 
the  court  in  a  ditbirent  form,  bat  substantially 
as  requested. 

8.  Ohuiitai.  IAw  ^825(3)  —  InsraucTioif  — 

ClBCUHBTAlfTUi;  EVIDENOE^OUPLAINT. 
When  there  is  no  request  on  the  part  of  de- 
fendants* counsel  for  an  instruction  defining  cir- 
camstantial  evidence,  an  instruction  as  given  by 
the  court  cannot  be  attacked  on  the  ground  that 
it  does  not  indade  each  definition,  when  the  in- 
struction correctly  states  the  law  as  far  as  It 
goes,  applicable  to  the  facts  in  evidence. 

9.  Cbiminai.  Law  ^»1172ft)— Inbtbtjotioh— 
JlTBY'S  DUTT  to  AGBEB— HaBHZJTSS  ERKOB. 

In  instruction  No.  11  the  court  instructed 
the  jury:  "No  juror  from  mere  pride  of  opinion 
hastily  formed  or  expressed  should  refuse  to 
agree;  nor  on  the  other  hand  should  he  surren- 
der any  conscientious  views  founded  on  the  evi- 
dence. The  Jary  should,  therefore,  lay  aside 
pride  of  opinion  and  judgment,  examine  any 
differences  of  opinion  there  may  be  among  them, 
in  a  spirit  of  fairness  and  candor,  reason  to- 
gether and  talk  over  sacb  differences,  and  har- 
monize them,  if  poBsiUe,  so  that  this  case  may 
be  disposed  of."  Held,  that  while  the  giving  of 
such  instruction  was  not  justified,  it  cannot  be 
regarded  as  prejudicial  to  the  defendants  or  as 
constituting  reversible  error^  under  the  circum- 
stances of  this  case. 

10.  Criminal  Law  «»1172(1)— Habuuibs  Eb- 
BOB— Inbtbuotions— Beasonable  Doubt. 

Instruction  on  reasonable  doubt  considered, 
and  held,  that  while  said  instruction  cootalned 
unnecessary  matter,  It  was  not  prejudicial  to  the 
defendants,  and  the  giving  of  it  did  not  constitate 
error. 

Appeal  from  District  Oourt,  Twin  Falls 
County;  Wm.  A.  Babcock,  JudjKe. 

George  Nolan  and  Percy  Heath  were  c<»i- 
vlcted  of  grand  larc^,  and  they  appeal. 
Affirmed. 

Longley  ft  Walters  and  Taylor  Cummins, 
all  of  Twin  Falls,  for  appellants.  John  E. 
Davles,  Pros.  Atty.,  of  Twin  Falls,  T.  A.  Wal- 
ters, Atty.  Cien..  and  Edwin  Snow  and  Laurel 
B.  Warn,  both  ot  Boise,  for  the  State. 

BUDOE.  a  J.  The  appellants,  George 
Nolan  and  Percy  Heath,  were  Jointly  inform- 
ed against,  togetber  with  Balph  Cunningham 
and  Harry  Hartwell,  for  the  crime  of  grand 
larceny;  it  being  alleged  therein  that  the 
defendants  "on  or  about  the  21st  day  of 
June,  1914,  at  the  county  of  Twin  Falls,  state 
of  Idaho,  did  then  and  there  willfully,  un- 
lawfully, and  feloniously  take,  steal,  drive, 
and  carry  away  one  black  polled  Angus 
belfer  of  the  valne  of  9100,  and  of  the  per- 
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tmnal  pn^rty  of  Ira  Brackett  and  Chester 
B.  Brackett."  An  application  having  been 
made  for  separate  trial,  the  trial  court  di- 
rected that  the  appellants  Nolan  and  Heath 
should  be  tried  together.  Appellants  were 
convicted  of  the  crime  aa  charged  in  the  In- 
formation and  sentenced  to  serve  a  term  of 
imprisonment  In  the  state  penitentiary.  Thla 
appeal  la  from  the  judgment 

There  Is  no  conflict  in  the  evidence,  the 
appellants  having  rested  at  the  close  of  the 
state's  case,  relying  upon  their  motion  for 
an  advisory  verdict  to  acqnlt,  which  was  de- 
nied. The  evidence  shows  that  the  animal 
alleged  to  have  been  stolen  belonged  to  Ira 
Brackett  and  Chester  B.  Brackett;  that  It 
bad  been  kept  In  a  pasture  with  other  pure 
bred  stock  of  the  same  breed ;  that  there 
was  plenty  of  feed  In  the  pasture;  that  the 
fence  and  gates  around  the  pasture  were  In 
good  condition;  that  the  heifer  was  seen  In 
the  pasture  with  the  rest  of  the  herd,  In 
the  afternoon  of  the  21st  day  of  June,  1914, 
by  Chester  E.  Brackett;  that  the  gate  was 
then  closed;  that  appellants  and  tbdr  co- 
defendants  were  seen  In  the  vicinity  of  the 
Brackett  place  that  evening  and  were  seen 
to  ride  oft  In  the  direction  of  the  Brackett 
pasture;  that  about  noon  of  the  following 
day  Chester  E.  Brackett  discovered  that  some 
of  the  herd  were  out  of  the  pasture  and  that 
the  belfer  In  questlw  was  missing,  the  gate 
was  closed,  he  also  found  the  tracks  of  horses 
going  through  tiie  gate,  and  followed  the 
tracks  of  the  hbrses  and  the  tracks  of  the 
beiler  some  distance  from  the  gate;  that  he 
then  went  to  the  rani^  of  a  neighbor  of  the 
name  of  Clark  where  he  got  a  Air.  Mauldin 
and  a  Mr.  Messenger;  that  the  three  went 
bade  to  the  tracks  and  ftdlowed  tbem  sev- 
eral miles  to  a  little  cabin,  -where  they  dls- 
oovered  Uiat  a  black  h^ter  bad  been  butcher- 
ed; Oiat  they  tbea  followed  the  hoxses' 
tracks  ontll  their  entered  ttae  Hartwdls'  field. 
The  eridence  further  showed  that  the  appel- 
lants and  their  codefendants  had  returned  to 
tbe  Hartvell  rancb  some  time  during  the 
ntgbt  of  tbe  21st  or  early  in  tbe  momlt^c  of 
the  22d,  with  four  quarters  Of  yoni^  beet 
and  there  was  blood  on  their  ropes  and  sad- 
dles. In  addition  to  this  evidoice,  testimony 
was  Introduced  showing  that  eadi  of  tbe  ap- 
pellants had  confessed  to  the  crime. 

The  appellants  have  set  up  42  separate  as- 
signments of  error.  It  will  not  be  neces- 
sary to  discuss  each  of  these  separately.  In 
their  brief  counsel  have,  for  convenience  tn 
argument,  grouped  the  various  assignments 
of  error  under  six  separate  heads.  We  will 
discuss  them  In  the  order  In  which  tbey 
have  been  presented  to  us. 

[1]  The  flrst  contention  of  appellants  is 
tliat  they  never  had  a  legal  preliminary  hear- 
ing, and  that  hence  the  district  court  was 
without  jurisdiction  to  try  their  cause.  The 
preliminary  hearing  was  held  before  A.  Y. 
Honnce,  a  justice  of  the  peace,  stttlnc  as  a 


committing  magistrate.  It  is  made  to  ap- 
pear in  the  record  that  Mounce  was  appoint- 
ed as  justice  of  the  peace  for  Buhl  precinct 
No.  2,  In  Twin  Falls  county,  and  that  on 
the  date  of  his  appointment  and  on  the  date 
of  the  preliminary  hearing  he  was  a  resident 
of  Buhl  precinct  No.  1,  and  at  all  times  held 
his  court  In  precinct  No.  1,  and  that  the 
preliminary  hearing  was  held  therein.  It  is 
contended  that  since  section  3885,  Rev.  Codes, 
provides:  "  *  •  •  Every  Justice  of  the 
peace  shall  reside  In  the  precinct  in  which 
his  court  is  held" — Mounce  was  not  a  justice 
of  the  peace,  and  bad  no  lawful  authorUy  to 
hold  the  preliminary  hearing  or  commit  the 
appellanta  While  It  may  be  true  that,  un- 
der the  facts  as  they  ai^ear  in  the  record, 
Mounce  was  not  eligible  to  the  office  of  jus- 
tice of  the  peace  for  the  precinct  for  whlcli 
he  was  appointed,  and  could  not  be  regard- 
ed as  an  officer  de  jure,  It  la  also  true  that 
he  was  appointed  and  commissioned  as  a 
justice  of  the  peace,  that  he  qualified  as  such, 
and  that  be  habitually  held  court  as  audb 
In  his  precinct.  Under  well-recognized  rules 
this  would  constitute  him  an  officer  de  facto, 
and  as  such  his  jurisdiction  and  his  acts, 
within  the  scope  of  the  office  which  he  was 
administering,  would  be  as  valid  as  to  the 
public  and  third  parties  as  though  he  were 
qualified  and  eligible  in  every  re^ct  and 
an  officer  de  jure.  Hamlin  v.  Kassafer,  15 
Or.  458,  16  Pac.  778,  3  Am.  St  Rep.  176; 
State  V.  Carroll,  38  Conn.  449-471,  9  Am. 
Rep.  409.    In  the  latter  case  It  was  said: 

"An  officer  de  facto  ia  <Hie  whose  acts,  though 
not  those  of  a  lawful  officer,  the  law,  uiKm  prin- 
ciples of  policy  and  justice,  will  hold  valid  w 
far  as  they  involve  the  interests  of  the  public 
and  third  pereous,  where  the  duties  of  the  office 
were  exercised.  *  •  •  Third,  under  color  of 
a  knows  election  or  appointment,  void  because 
the  officer  was  not  eUgitue,  or  because  there  was 
a  want  of  power  in  tbe  electing  or  appoioting 
body,  or  by  reason  of  some  defect  or  irregularity 
in  its  exercise,  such  ineligibility,  want  of  power, 
or  defect  being  unknown  to  the  public   •   •   •  '* 

[2]  It  is  next  contended  that  the  trial  court 
committed  prejudicial  error  in  i)ermlttlng 
the  indorsement  of  the  name  of  the  witness 
George  Clark  on  the  Information  on  the  day 
the  case  was  called  for  trial.  It  does  not 
appear,  however,  that  appellants  requested 
a  continuance  or  claimed  surprise,  and  It 
further  appears  that  the  matter  with  refer- 
ence to  which  Clark  testified  occurred  more 
than  a  month  after  the  information  was  filed. 
Nor  does  It  appear  that  the  appellants  were 
In  any  wise  prejudiced  in  this  regard.  State 
V.  Rooke.  10  Idaho,  388,  79  Pac.  82;  State 
V.  Wilmbusse,  8  Idaho,  608,  70  Pac.  849; 
State  V.  Sllva,  21  Idaho,  247,  120  Pac.  835. 

[3]  Appellants  seek  to  predicate  error  upon 
certain  leading  questions  which  were  asked 
by  the  counsel  for  the  state.  While  the 
practice  of  asking  leading  qnestlcms  is  not 
to  be  commended,  except  in  the  cases  pro- 
vided for  by  statute,  this  Is  a  matter  largely 
In  the  sound  discretion  of  the  trial  court 
and  from  an  examination  of  the  record  in 
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this  case  we  are  nnable  to  say  that  the  trial 
conrt  abased  its  discretion  In  ruling  ^po^ 
the  questions  presented. 

[4. 1]  Appellants  torther  contend  that  cer- 
tain exhibits,  consistinff  of  a  piece  of  rope 
and  a  pcntlon  of  the  hide  of  a  black  animal, 
which  were  found,  as  the  evidence  discloses, 
at  OP  near  the  place  where  the  heifer  was 
butdiered,  were  not  suCBclently  :dentlfl*'d  tJ 
be  admissible  in  evidence,  and  were  bighlv 
prejndlcial.  While  it  may  be  true  ttiat  the 
evidence  does  not  account  for  the  where- 
abouts of  the  exhibits  during  every  moment 
of  the  time  which  elapsed  between  their  dis- 
covery and  their  offer  in  evidence,  we  are 
convinced  that  the  identification  was  suffi- 
cient to  JnaUfy  their  admission. 

Error  Is  predicated  upon  the  admission  of 
the  alleged  confMirions.  and  while  It  does  not 
clearly  appear  upon  ]nst  what  ground  the  ob- 
jection to  this  testimony  was  based,  It  was 
probably  the  intent  to  raise  the  point  that 
the  proper  foundation  bad  not  been  laid  for 
the  Introduction  of  this  evidence.  But  In 
each  Instance,  before  the  confessions  or  the 
testtm<Hiy  touching  the  confessions  was  ad- 
mitted, the  witnesses  were  examined  gener- 
ally in  regard  to  what,  If  any,  threats,  prom- 
Isesr  or  IndnconentB  had  been  held  out  to 
anpellanta  In  order  to  Induce  or  procure  a 
confession,  and  It  sufficiently  appears  from 
this  evidence  that  the  confessions  were  free- 
ly and  Tolimtartly  made.  It  should  also  be 
remnnbered  In  this  regard  that  In  additiou 
to  the  testimony  offered  by  the  state  In  this 
behalf  the  court  volootarily  offered  appd- 
lants*  counsel  an  opportunity  in  each  In- 
stance to  cross-examine  fully  in  the  presence 
of  the  Jury,  and  tb»  offer  was  In  eadi  in- 
stance reused.  As  to  whether  or  not  the 
bnrden  rests  upon  the  state  In  the  Qrst  In- 
stance  to  estabUsh  fliat  a  confession  was  free 
and  voluntary  before  the  same  may  be  ad- 
mitted In  evidence,  there  seems  to  be  mnc!h 
conflict  in  the  aathorltles.  Underfalll  on 
Crim.  Evidence  (2d  Ed.)  i  127,  and  cases 
there  cited.  We  are  not  called  upon,  how- 
ever, here  to  determine  this  qnestl«i,  as  un- 
der the  mwt  extr^e  view  we  are  satisfied 
that  anffldent  evidence  was  Introduced  to 
show  that  the  confessfons  were  freely  and 
voluntarily  made  before  they  were  admit- 
ted in  evidence; 

[t-l]  Error  is  predicated  upon  the  refusal 
of  the  conrt  to  give  appellanto'  requested  in- 
structions Nob.  4,  10,  24,  19,  28,  and  80. 
Ka  4  was  covered  by  InMrnctlon  Mow  4  as 
given.  Nos.  10  and  24  mate  covered  by  in- 
stmctlous  Nos.  8  and  9  as  given.  No.  19 
was  covered  by  Instmcdon  Na  B  as  given. 
No.  ^  In  so  &r  as  proper,  was  covered  by 
instruction  No.  4  as  given.  Requested  in- 
struction Na  28  Is  as  fcdlows: 

"You  are  further  Instructed  by  the  court  that 
before  yoa  can  Snd  the  defendants  or  either  of 
them  guilty  of  the  crime  charged  in  llie  informa- 
tioD,  you  must  believe  from  the  evidence  adduced 
by  tbe  state  and  be  convinced  beyond  a  reason- 
aUs  doubt;  that  the  oflal  described  by  the  vari- 


ous vltnesites  In  this  case  was  the  offal  of  one 

giUed  An£us  heifer  of  the  property  of  Ira 
rackett  and  Chester  E.  Brackett,  taken,  and 
stolen  on  tbe  21st  day  of  June,  1914,  in  the 
county  of  Twin  Falls,  state  of  Idaho,  and  that 
the  hide  produced  in  evidence  in  this  case  and 
marked  as  an  exhibit  is  a  bide  off  and  of  one 
polled  Angus  heifer  and  the  personal  property  of 
Ira  Brackett  and  Chester  R.  Brackett,  and  was 
such  OD  tbe  21at  day  of  June,  1914,  and  unless 
you  believe  from  all  the  eTidence,  and  beyond  a 
reasonable  doubt,  that  the  offal  above  referred 
to,  and  the  hide  above  referred  to,  was  the  offal 
and  hide  of  the  polled  Angus  heifer  described  in 
the  information  m  this  case  and  of  th^  personal 
property  of  Ira  Brackett  and  Chester  E.  Brack- 
ett, then  your  verdict  must  be  for  tbe  defendants 
and  they  acquitted  by  you." 

This  Instruction  was  properly  refused.  It 
is  not  necessary  that  every  fact  and  circum- 
stance in  evidfflice  be  proven  beyond  a  rea- 
sonable doubt  All  that  Is  required  Is  that 
from  all  tbe  facts  and  circumstances  in  evi- 
dence, when  considered  together,  the  infer- 
ence of  guilt  must  be  BO  strong  and  conclusive 
as  to  exclude  every  reasonable  doubt. 

Error  is  predicated  upon  Instructions  Nos; 
7,  8,  9,  17,  11,  and  6  as  given  by  the  court. 
Instruction  No.  7  reads  as  follows: 

"The  court  instructs  the  jury  that  all  persons 
are  egually  guilty  who  act  together  with  a  com- 
mon intent  in  the  commission  of  a  crime,  and  a 
crime  so  committed  by  two  or  more  persons 
jointly  is  the  act  of  all  and  of  each  so  acting." 

This  instruction  states  In  substance  the 
law  upon  this  point,  and  caimot  be  said  to 
be  errcmeous.  Sections  6843  and  7697,  Bev. 
Codes. 

Instructions  Nos.  8  and  9,  which  are  com- 
plained of,  state  tbe  law  substantially  as  re- 
quested by  appellants  in  instructions  Nos. 
10  and  24,  and  for  that  reason  appellants  are 
not  in  a  position  to  predicate  error  thereon. 

Inatmctlon  No.  17  Is  attacked  for  tbe  rea- 
son that  It  does  not  define  circumstantial 
evidence.  As  there  was  no  request  for  an 
Instruction  defining  circumstantial  evidence, 
this  error  is  not  well  takeu,  the  instructioD 
80  far  as  it  goes  correctly  stating  the  law. 

[1,11]  The  portion  of  instruction  No.  11,, 
which  Is  complained  of,  reads  as  follows : 

"No  furor  from  mere  pride  of  opinion  hastily 
formed  or  expressed  should  refuse  to  agree;  nor 
on  the  other  nand  should  he  surrender  any  con- 
scientious views  founded  on  the  evidence.  The 
Jury  should,  therefore,  lay  aside  pride  of  opinion 
and  Judgment,  examine  any  differences  <»  opin- 
ion there  may  be  among  them,  in  a  spirit  of  fair- 
ness and  candor,  reason  together  and  talk  over 
aucb  differences,  and  harmonize  tbem,  if  possi-- 
bl^  so  that  this  case  may  be  disposed  of." 

While  this  Instruction  Is  subject  to  erltf^ 
dam  and  has  been  previously  criticized  bj 
this  conrt  (State  v.  Chambers,  0  Idahov  873^ 
75  Faa  274;  State  v.  Moon,  20  Xdaho^  202, 
117  Fac  767.  Ann.  Cas.  1913A,  724).  amS 
shoidd  not  be  given,  under  the  drcumstagoev 
under  which  It  was  here  given.  It  cannot  be 
regarded  as  prejndlcial  nor  sufficient  to  Jus- 
tify a  reversal.  As  is  pointed  out  In  State 
V.  Ivanhoe,  85  Or.  160,  67  Pac.  SIT,  dtedl 
by  appellants,  this  instmctloa  does  not  seens 
to  have  been  regarded  as  prafudldal  when 
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given  as  a  part  of  the  general  InstmctlonB 
to  the  jury,  but  Is  only  to  be  regarded  as 
prejudicial  when  it  has  been  given  after  the 
Jury  has  failed  to  agree,  and  it  is  then  re- 
garded aa  prejudicial  upon  the  theory  that 
the  natural  effect  of  the  instruction  under 
such  dreuniBtances  Is  to  coerce  a  verdict 

It  Is  finally  cmtended  that  Instruction  No. 
6  is  prejudicial,  and  In  view  of  the  fact  that 
the  main  ailment  of  ai^>ellants  baa  been 
directed  to  this  Instruction  we  quote  It  in 
full,  as  follows: 

"In  a  legal  sense,  a  reasonable  donbt  is  one 
which  has  some  reason  for  its  basis;  it  does  not 
mean  a  doubt  from  mere  caprice  or  groundless 
conjecture,  nor  must  the  jury  entertain  such 
doubts  as  are  merely  chimerical.  A  doubt  pro- 
duced by  undne  sensibility  in  the  mind  of  a 
juror  in  view  of  the  consequences  of  hia  verdict 
IS  not  a  reasonable  doubt,  and  the  jury  is  not 
allowed  to  create  sources  or  materials  of  doubt 
by  remote  conjectures  as  to  possible  states  of  the 
case  different  from  those  established  by  the  evi- 
dence. You  are  not  at  liberty  to  disbelieve  as 
jurors  if,  from  the  evidence,  you  believe  as  men. 
Vour  oath  imposes  on  you  no  obligation  to  doubt 
when  no  doubt  would  exist  if  no  oath  had  been 
administered,  and  in  considering  this  case  the 
jury  are  not  to  go  beyond  the  evidence  to  hunt 
up  doubts.  A  doubt,  to  justify  an  acquittal, 
must  be  reasonable,  and  must  arise  from  a  can- 
did and  impartial  consideration  of  all  the  evi- 
dence hi  the  case;  and  unless  {t  is  such  that  were 
the  same  kind  of  doubt  interposed  in  the  graver 
transactions  of  life  it  would  cause  a  reasonable 
and  prudent  man  to  hesitate  and  pause,  it  would 
not  be  sufficient  to  authorize  a  verdict  of  [not] 
guilty.  It,  after  considering  all  the  evidence,  you 
can  say  you  have  an  abiding  conviction  of  the 
truth  of  the  charge,  you  are  satisfied  beyond  a 
reasonable  doubt  In  other  words,  a  reasonable 
doubt  is  such  a  doubt  as  a  prudent  and  reason- 
able man  would  be  Ukdy  to  act  apon  in  deter- 
mining the  Importut  affairs  of  lite." 

This  Instmctloii  was  ai^rored  by  this 
court  In  State  r,  I^rons,  7  Idaho,  580,  64  Piaa 
286,  and  State  v.  Moon,  supra.  While  the 
Instmctton  may  be  property  subjected  to 
8(RDe  criticism  and  many  courts  have  con- 
demned It,  its  giving  has  not  generally  been 
regarded,  even  In  the  Jurisdictions  where  it 
has  been  condemned,  as  sufficient  of  itself  to 
amount  to  prejudicial  or  reversible  error. 
Bothw^  T.  State,  71  Neb.  747,  99  N.  W.  660; 
LilUe  V.  State,  72  Neb.  228,  100  N.  W.  316; 
Clements  v.  State,  80  Neb.  31S,  114  N.  W.  271; 
Holmes  V.  State,  82  Neb.  406,  118  N.  W.  90; 
Blue  V.  State,  36  Neb.  189,  126  N.  W.  136; 
Brown  V.  State,  88  Neb.  411,  129  N.  W.  545 ; 
BartelB  v.  State,  91  Neb.  575,  136  N.  W.  717; 
Lambert  v.  State,  91  Neb.  520,  136  N.  W.  720. 
In  the  latter  case,  however,  Hamer,  J.,  wrote 
a  strong  dissenting  opinion^  in  which  he  ar- 
gued that  the  Instruction  should  be  regarded 
as  prejudicial  error.  People  v.  Johnson,  140 
N.  y.  350,  35  N.  E.  604;  Slberry  v.  State,  133 
Ind.  677,  33  N.  E.  681;  Adams  v.  State,  34 
Fla.  185,  15  South.  905;  Thomas  v.  State, 
74  Ark,  431,  86  S.  W.  404;  McAllister  v. 
State,  112  Wis.  406,  88  N.  W.  212;  McQueary 
V.  People,  48  Colo.  214,  110  Pac.  210,  21  Ann. 
Cas.  560.  The  Wisconsin  case,  cited  above, 
attempts  to  draw  a  serious  distinction  be- 
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tween  the  words  "graver  transactions  of  life" 
and  the  words  "important  affairs  of  life." 
We  are  unable  to  follow  the  reasoning  of  the 
Wisconsin  court  on  this  point.  In  the  Mc- 
Queary Case,  above  <dted,  the  Supreme  Oonrt 
of  Colorado  used  this  language: 

"In  sustaining  the  instruction,  however,  we  do 
not  wish  to  be  understood  as  commending  it  On 
the  contrary^  we  regard  it  as  useless,  because  it 
conveys  no  information  which  men  of  ordinary 
intelligence  do  not  already  possess,  and  is  sub- 
ject to  the  criticism  made  by  the  Supreme  Court 
of  California,  In  People  v.  Whitney,  53  CaL  420, 
wherein  it  was  said,  in  speaking  of  a  similar 
instruction:  'It  is  not  to  be  presumed  that 
jurors  would,  from  the  charge  of  the  court,  the 
arguments  or  counsel,  or  anything  tranaoiring  at 
the  trial,  entertain  the  idea  that  in  becoming 
jurors  they  had  ceased  to  be  men,  or  bad  acquir- 
ed any  new  capacity  by  which  they  might  test 
the  truth  of  evidence;  it  was,  therefore,  as  un- 
necessary to  instmct  them  tiut  a  juror  has  no 
right  to  disbelieve  the  evidence  as  a  juror  wh3e 
he  believes  it  as  a  man,  as  it  would  have  been 
to  charge  them  that  in  becoming  jurors  they  had 
not  lost  the  capacity,  which  tney  ponessed  as 
men,  to  distinguish  truth  trom  faiaeiiood  w  mis- 
take.* " 

We  are  inclined  tothe  same  view.  Webave 
carefully  examined  the  entire  record,  and 
have  been  unable  to  find  wher«ln  the  appel- 
lants have  been  prejudiced. 

The  evidence  Is  sufficient  to  sustain  the 
verdict,  and  is  uncontradicted.  Tba  Jodg- 
ment  Is  therefore  affirmed. 


MOEOAN  and  BICB^  33^  coDcnr. 


PALCHBB  T.  OREGON  SHORT  UNE  R.  00. 
(Supreme  Court  ot  Idaha    Dec.  6,  1917.) 

1.  Tbul  «=»419— Maitku  Rktxewablb— Db- 

NU.L  or  Motion  roa  Nonsuit. 
Where  a  motion  is  made  for  nonsuit  at  the 
close  of  the  evidence  on  behalf  of  plaintiff,  up- 
on the  ground  that  the  evidence  is  insufficient 
to  warrant  the  submission  ot  the  case  to  tiie 
jury,  and  the  motion  is  denied,  and  evidence  is 
thereafter  offered  by  the  defendant,  such  rul- 
ing of  tite  trial  court  is  not  reviewable  on  ap- 
peaL 

2.  Bailboaus  «s9282a0)  —  INJUBT  TO  TEBB- 

FASSEB— DlBBCTSD  VBBDIOT. 
Held  that,  under  the  facts  and  circumstanc- 
es disclosed  by  the  evidence,  when  considered  !n 
connection  with  the  liabilities  imposed  upon  the 
appellant  railroad  company  by  section  2822, 
Rev.  Codes,  as  amended  by  chapter  188,  Sess. 
Laws  1911,  p.  620,  the  triu  court  committed  no 
error  in  refusing  to  direct  a  verdict  for  tiie  ap- 
pellsnt. 

3.  Appkai,  and  Ebbob  «s>261— AaonxBiiT  or 

CouNSBi*— Action  of  Court. 
Where  counsel,  during  his  argument  to  the 
jury,  stated  matter  not  within  the  record  and  at 
variance  with  the  testimony  ot  a  witness,  bat  up- 
on objection  requested  the  court  to,  and  the  court 
did.  Instruct  the  jury  that  their  verdict  must  be 
based  solely  upon  the  evidence  admitted  during 
the  trial,  and  the  record  contains  no  ruling  of 
the  trial  court  adverse  to  appellant  touching  the 
alleged  misconduct  of  counsd,  no  exception  is 
presented  upon  which  error  may  be  predicated, 
so  as  to  entitie  it  to  be  reviewed. 

Appeal  trom  District  Oonit,  Fremont  Coun- 
ty ;  Jamea  Or.  Owlnn,  Judge. 
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Action  by  J<Aii  Fakber  against  the  Oregtui' 
Short  line  ■Railroad  Gnnpaiiy.  JudgmeDt 
for  plaintiff,  and  defendant  appecds.  Af- 
firmed. 

Geo.  H.  Smith,  ol  Salt  Lake  City,  Utah,  H. 
B.  Tbompson,  of  Pocatello,  and  N.  D.  Jack- 
Kon,  of  St.  Anthony,  for  appellant.  Sonle  ft 
Sonle,  of  St  Anthony,  for  respondent 

BUDGE,  O.  J.  This  Is  an  action  for  dam- 
agea  alleged  to  hare  been  snstalned  by  re- 
spondent nrhlle  riding  npon  one  of  appellant's 
freight  trains  as  a  trespasser  on  the  22d  day 
of  B^ruary,  1914.  The  case  was  tried  before 
a  Jury,  who  returned  a  verdict  for  respondent 
for  $2,990,  upon  which  judgment  was  entered. 
This  appeal  is  from  the  judgment 

It  is  alleged  In  the  complaint :  That  while 
respondent  was  riding  npcm  appellant's 
freight  train  as  a  trespasser,  and  while  the 
train  was  running  at  a  high  rate  of  speed  an 
employs  of  the  company,  who  with  other 
employes  was  In  charge  of  the  train,  and 
who,  with  the  knowledge  and  approval  of 
appellant,  habitnally  exercised  the  duty  of 
deciding  who  should  and  should  not  ride 
upon  sudi  trains  and  ejecting  or  not  ejecting 
such  persons  accordingly,  came  along  the 
train  and  fomid  respondent  and  after 
threatening  conduct  and  language,  wantonly, 
viciously,  negligently,  and  reckley^sHy,  and 
without  regard  for  the  rights  or  life  of  re- 
spondent, shot  htm,  the  bullet  taking  effect  In 
his  right  forearm,  and  that  as  a  result  of  the 
shock  from  the  bullet  respondent  lost  his  hold 
and  fell  from  the  platform  and  the  wheels  of 
the  cars  passed  over  him,  severing  his  right 
arm  near  the  shoulder  joint,  and  that  he  was 
severely  Injured  alNmt  the  head. 

The  answer  admitted  the  character  of  the 
Injury  and  that  it  was  caused  by  some  car 
or  train  of  the  appellant  com4>any,  but  de- 
nied the  shooting  of  respondent  or  that  any 
employ^  of  the  company  had  anything  to  do 
with  ejcKtlng  re^ndent  from  the  train,  de- 
nied any  neglect,  willfulness,  wantonness,  or 
any  disregard  of  the  rights  or  life  of  respond- 
ent or  that  the  Injury  was  caused  by  any 
one  in  Its  employ,  and  disclaimed  any  knowl- 
edge as  to  how  the  accident  occurred. 

The  four  assignments  of  error  relied  uptm 
by  appellant  preset  three  iH:<4)osltlons: 
First  that  the  court  erred  in  denying  the 
motion  for  nonsnit;  second,  that  the  court 
erred  in  denying  the  motion  for  directed 
verdict;  and,  third,  prejudicial  misconduct 
of  counsel. 

[1]  The  first  assignment,  predicating  error 
upon  the  refusal  of  the  court  to  grant  a  non- 
suit at  the  dose  of  respcmdent's  case,  is  not 
well  taken.  It  must  be  regarded  as  settled 
law  in  this  jurisdiction  that: 

"Where  a  motion  is  made  for  a  nonsuit  at  the 
close  of  the  evidence  on  tbe  part  of  the  plaintiff 
upon  tbe  ground  that  tbe  evidence  is  insufficient 
to  warrant  tbe  submission  of  the  cause  to  a  jury, 
and  the  motioD  is  denied,  and  evidence  Is  there- 
after oflFered  by  the  defendant,  tbe  ruling  of 
tbB  trial  court  •  •   •  is  not  reviewable  upon 


appeal.  *  •  •"  Smith  v.  Potlatcb  Inmber 
Cfo.,  22  Idaho,  782, 128  Pac.  546;  Tonkin  Clark 
Realty  Co.  v.  Hedges.  24  Idaho,  804.  133  Fac. 
669. 

[2]  In  discussing  tbe  second  aasignment 
of  error,  namely,  that  the  court  erred  In 
denying  appellant's  motlMi  for  a  directed 
verdict,  it  will  be  necessary  to  review  the 
evidence.  Ajq^ellant  contends  that  the 
evidence  failed  to  establish  the  material  al- 
legations of  the  comidalnt,  and  that  there 
was  no  evidence  from  which  the  jury  might 
find  that  the  person  who  shot  respondent, 
if  he  was  idiot,  was  an  emidoy^  of  the  rail- 
road company  engaged  in  the  furtherance  of  . 
the  master's  business.  On  the  other  hand, 
resp<mdent  ccmtends  that  there  was  ample 
evidence  to  establish  all  of  these  elements,  and 
that,  the  evidence  b^ng  conflicting,  tlie  ve^ 
diet  should  not  be  distuiflaed  under  the  rule  so 
frequently  announced  by  this  court  At  first 
impression  tt  would  seem  Improbable  and 
well-nigh  incredible  ttiat  an  «nploye  of  the 
railroad  company  would  deliberately  shoot,  a 
trespasser  for  tbe  purpose  ejecting  hira 
from  a  rapidly  moving  train,  or  otberwlsek 
but  tlie  evidence  upMi  careful  analysis  would 
seem  to  be  Bascei>ttble  of  such  constmcUmi, 
8fi6.  we  are  unable  to  say  that  tbe  jury  were 
not  Justified,  under  the  evidence,  in  reaching 
that  conclusion. 

Respondent  boarded  the  train  at  Monldo, 
Mcmt,  and  rode  to  Humi^Teyt  Idaho^  where 
the  freight  train  was  side-tracked  to  permit 
:  the  Oregon  %ort  line  passenger  train  No.  1  to 
pass,  after  wbicib  the  freight  Immediately 
pulled  out  on  its  way  sooth.  That  re^Mmd- 
ent  was  on  appellant's  train  at  tbe  place  and 
in  tbe  position  to  which  be  testified  Is  cor- 
roborated by  the  witnesses  Lane  and  Sellers, 
entlr^  disinterested,  and  the  witness  Pio- 
oone,  who  was  at  that  time  in  the  employ  of 
the  appellant  company  at  Humfdirey.  The 
injury  occurred  about  three^fourths  of  a  mile 
south  of  {Bhim^r^.  beqpondent  testified 
that  at  this  ^ce  a  brakeman  came  over  the 
top  of  tbe  car  and  began  curdnf  blm  and 
threatening  hlxD,  and  ordered  blm  to  get  off 
of  the  train ;  that  upon  his  refusal  to  do  so 
the  brakeman  drew  a  rev<nlTer  and  fired  it  at . 
respondent,  the  bullet  taking  effect  in  bis 
right  forearm;  that  he  was  holding  onto  the 
car  with  this  hand ;  that  the  shock  of  tbe  , 
ballet  compelled  him  to  release  his  gra^p,  and 
that,  being  unable  to  catch  himself,  be  fell; 
that  the  wheels  ran  over  and  severed  his 
right  arm;  and  that  he  received  a  number 
of  bruises  about  the  head,  and  lay  for  some 
time  in  an  unconscious  condition.  He  was 
picked  up  shortly  after  by  a  helper  engine 
and  taken  down  to  Dubois.  From  there  he 
was  taken  to  Sugar  <aty  and  placed  in  a 
county  hospital,  where  he  was  attended  by 
Ors.  Morefldd  and  West  Both  of  the 
doctors  made  an  examination  of  the  severed 
arm  and  the  wound  in  the  forearm,  and 
from  the  testimony  of  these  doctors  tt  Is  per- 
fectly apparent  that  they  reached  tbo  eon- 
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dnalfHi  tbBt  thB  woima  had  been  made  a 
bullet  passinc  entirdr  thioog^  the  ann. 

All  m&mbers  of  the  train  erew  testified  as 
witnesses.  This  crew  comdated  of  the  engi- 
neer, fireman,  and  head  brafceman,  who  were 
on  the  &ont  of  the  train,  cmdnctor  and  the 
rear  brakeman,  who  were  on  the  lear  «id  of 
the  train.  Eadi  one  of  the  crew  testified  that 
ha  bad  not  seen  leqpondent  on  the  train,  did 
not  Shoot  him,  did  not  elect  him  from  the 
train,  did  not  know  he  was  on  the  train,  and 
heard  no  shot  All  of  the  crew  testified  that 
there  was  no  one  else  on  tlie  train  except  tte 
members  of  the  crew.  Under  the  clrcom- 
stancea  disclosed  by  the  erldonce  the  only 
member  of  the  crew  who  woald  hare  been 
In  a  portion  to  testify  poslttvely  of  his  own 
knowledge  with  respect  to  the  matters  testi- 
fied to  by  respondent  was  the  rear  brakeman, 
and  possibly,  tboag^  not  probably,  the  con- 
ductor. The  rear  brakanan  testified  that  he 
had  been  over  the  cars  covering  the  section 
of  the  train  where  the  eridaice  showed  re- 
spondent was,  but  that  he  never  saw  re- 
spwdent  That  respondent  could  not  pos- 
itively Identify  the  rear  brakeman  as  the 
man  who  shot  him  does  not  appear  to  be 
unreasonable  when  taking  Into  nmslderatlon 
the  severity  of  the  shock  whitfh  he  received 
at  the  tlma  The  evidence  established,  not 
merely  by  a  preponderance,  but  as  con- 
eluslvtiy  as  may  be,  that  somebody  shot  re- 
8p(»ident.  Tbe  •evidence  on  b^lf  of  ap- 
pelant to  the  effect  that  there  was  no  one 
else  upon  the  train  exc^  the  members  of 
the  crew  tends  to  corroborate  respondent's 
tesUmoi^  that  some  member  of  tba  crew 
shot  him,  and  was  properly  considered  by  the 
Jury  in  determining  the  fact  That  the  train 
was  moving  rapidly  Is  undisputed. 

Section  282^  Eev.  Codes,  as  amended  by 
chapter  188,  Sees.  Laws  1911,  p.  620,  reads  as 
follows: 

"  •   •  *   If  any  trMpasser  be  found  on  any 

car  or  train,  tfae  conductor  and  emiiloy^B  of  the 
railway  company  ma;  put  bun  and  hit  baggage 
out  of  the  cars  or  off  the  train,  using  no  un- 
necessary force,  at  any  station  of  the  railway 
company  operating  aucb  train,  which  is  open  at 
the  time  of  such  ejection,  on  stopping  the  tniin, 
but  not  otherwiae. 

"Any  conductor  or  employ^  of  any  railway 
company  violating  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor,  and  the  rail- 
way company  shall  be  liable  for  ^  damagea 
caused  thereby."  f 

Under  the  facts  and  drcomstanoes  dis- 
closed by  the  evidence,  when  considered  In 
connection  with  the  liabilltlra  created  by  the 
above  section  of  our  statute,  It  cannot  be  said 
that  the  trial  court  erred  In  refuring  to  di- 
rect a  verdict  for  the  appellant 

In  McAlinden  r.  St  Alartes  Hospital  Ass'n, 

28  Idaho,  057,  156  Pac  115,  this  court  said : 

"The  court  should  not  take  a  case  from  the 
jury  upon  a  motion  for  a  nonsuit  or  upon  a  mo- 
tion to  direct  the  jury  to  return  a  verdict  for 
defendaDt,  unless  it  appears  that  the  evidence  in 
plaintiff's  behalf,  upon  tfae  most  favorable  con- 


struction that  the  Jury  would  be  at  liberty  to 
give,  would  not  warrant  a  verdict  for  plaiUaff." 

To  the  same  cflect  Is  ^ane  t.  Pittsburg 
Lead  Mining  Co.,  17  Idaho^  ITO,  lOB  Faa  6IX 

[3]  nils  brings  us  to  the  discussion  of  a.p- 
pellant's  last  assignment  of  error,  based  iqion 
the  allied  preJudMal  misconduct  of  conn- 
s' for  respondent  This  assignment  la  pred- 
icated primarily  upon  matters  which  arose 
during  the  ai^ument.  Witness  Moc«e  f  <»:  the 
aK>eIlant  had  testified  to  a  conversation  had 
between  hims^  and  one  of  respcndent'a 
counsel,  whom  he  Identifled  as  Frank  Soule. 
Durtng  the  argument  H.  W.  Sonle  stated  to 
the  jury  that  Moore  was  mistakot  when  he 
said  that  he  had  talked  to  Frank  Soule 
instead  of  himself  H.  W.  Soule.  Upon  the 
matter  being  called  to  his  attention,  Mr. 
Sonle  stated  to  the  court  that  he  beUeved 
the  reo(»d  was  as  Mr.  Thompson  said,  and 
asked  the  court  to  Instruct  the  jury  not  to 
regard  any  statement  of  counsel  not  within 
the  evidence.  Thereupcm  the  court  Instructed 
the  jury,  In  substance,  that  their  verdict 
must  be  baaed  sotely  uptm  the  evidence  ad- 
mitted upon  the  trlaL  In  view  of  these  facta 
and  the  further  fact  tliat  there  was  no  ruling 
of  the  trial  court  advwse  to  appellant  touch- 
ing the  matter  of  the  alleged  misconduct  of 
oouna^  for  reqwndent,  the  roeord  presents 
no  exception  upon  wMdi  error  may  he  pred- 
icated, and,  so  far  as  this  assignmwt  li 
concerned,  it  is  not  subject  to  be  reviewed. 

TbB  judgment  Is  affirmed.  Costs  awarded 
to  reqxmdoit 

MOEtOAN  and  BSOD,  JJ.,  concur. 


PETERSON  T.  FOLEY.   (No.  1064.) 
(Supreme  Court  of  New  Mexico.  Dec  7, 19170 

(SvUalus  ly  the  Court.) 

PLEADnra  «=>350(l)— Motion  fob  JonoMrifT 
ON  TRB  PuiA  DIN  OS— Requisites. 
A  motion  for  judgment  on  the  pleadings 
must  be  in  writliVi  and  must  spedficauy  p(»nt 
out  the  reasons  upon  which  It  Is  based. 

Appeal  from  District  Court.  San  Juan 

County;  Abbott  Judge. 

Action  by  Frances  Peterson  against  Frank 
A.  Foley,  as  administrator  of  the  estate  of 
Elsie  H.  Peterson,  deceased.  Judgment  for 
defendant  dismissing  the  peUtlon,  and  plain- 
tiff appeals.  Judgment  affirmed. 

Frank  A  Bnrdick,  of  Farmlngton,  for  ap- 
pellant. J.  M.  Palmer  and  Walter  M.  Dui- 
burg,  both  of  Farmlngton,  for  appellee. 

ROBERTS,  J.  This  action  was  instituted 
In  the  court  below  by  appellant  against  the 
appellee  as  administrator  of  the  estate  of 
Elsie  H.  Peterson,  deceased,  to  set  aside  and 
vacate  a  judgment  confirming  a  sale  of  real 
estate  of  the  deceased  by  said  administrator. 
Relief  was  sought  upon  the  ground  of  al- 
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leged  inegnlailty  In  the  mattw  ot  the  entry 
of  said  order  and  Judgment  of  confirmation. 
The  r«moTal  of  Frank  A.  Foley  as  admin- 
istrator of  said  estate  was  also  soogbt  Sev- 
eral alleged  Irregiilaiitlfla  were  qpedfied  In 
the  petition. 

Appellee  was  duly  served  with  process,  ap- 
peared, and  filed  an  answer  denying,  or  evi- 
dently undertaking  to  d^,  all  the  material 
allegations  of  the  petition.  It  appears  that 
by  stipulation  it  was  agreed  that  appellee 
would  appear  and  answer  and  that  the  case 
should  be  set  down  tor  final  hearing  at  the 
term  of  court  then  in  session.  Appellee  was 
present  In  court  with  his  witnesses  ready 
for  trial,  and  appellant  thereupon  filed  the 
following  motion: 

"Gomes  now  the  above-named  petitioner  and 
moves  the  court  that  judgment  be  entered  upon 
the  pleadings  filed  herein." 

The  moHon  was  denied,  and  t3ie  parties 
were  ordered  to  proceed  witti  the  trial;  where- 
upon the  petitioner  elected  to  stand  nptm 
the  motion  and  r^sed  to  Introduce  any 
evidence  in  sni^rt  of  bl»  peUtixm,  and  the 
court  altered  Judgment  for  the  appellee  and 
dismissed  the  petition.  In  this  court  appe- 
lant seeks  to  review  the  action  ot  the  court 
In  overruling  the  motion  for  Judgment  <m 
the  pleadings. 

A[)pellee  contends  that,  as  the  motlra  tor 
Judgment  contained  no  spedflcations  o£  tiie 
reason  upon  which  it  was  founded,  the  ac- 
tion of  the  court  in  overruling  the  motioD  la 
not  subject  to  review  In  this  court 

Section  4196^  Code  1^.  provides: 

"All  modoQS  shall  be  accompanied  by  a  writ- 
ten specification  of  the  reason  upon  which  they 
ere  fooaded,  and  no  reason  not  bo  specified 
shall  be  urged  in  support  of  the  motioa." 

That  the  motion  here  \mder  consideration 
fails  to  comply  with  this  reQnlrement  of  the 
statute  Is  obvious,  and  for  this  reason  the 
action  of  the  court  tn  overruling  tbe  same 
was  proper. 

In  14  Ency.  of  PI.  &  Pr.  117,  it  la  said: 

"A  motion  must  state  the  grounds  or  reasoDS 
on  which  it  is  based,  or  It  wlU  be  overruled. 
And  as  has  been  seen  Uiis  is  sometimes  spedfical- 
hr  required  by  statute  or  rule  of  court  to  be 
done  in  writing." 

At  page  119  of  the  same  book,  It  is  said: 
"Not  only  must  a  party  assign  a  ground  tor 
his  motion,  but  be  must  assign  all  the  grounds 
for  the  relief  sought  which  he  may  have,  and 
objections  known  to  exist  and  not  raised  at  the 
time  of  the  raotltni  may  be  deemed  waived." 

In  Bliss  on  CSode  Pleading,  {  420,  the  aothw 
says,  in  speaking  ot  the  practice  In  regard 
to  motions:  "It  most  clearly  qjiecUy  the 
reasons  upon  whldi  it  Is  based." 

TtOm  section  ot  our  practice  act  was  evt 
dently  taken  from  Ulasmirt  and  the  court 
ot  tlutt  state  holds  that  motions  must  he  in 
wrUtng  and  must  specify  the  groouds  upon 
which  th^  are  founded.  PaddoCk  v.  Somes. 
102  Ma  226,  U  S.  W.  740,  10  U  B.  A.  254. 
In  Pattlson's  BUsaonrl  Code  Pleading,  1  906, 
the  author  says: 


"Where  a  motion  tor  Judgment  on  the  plead- 
ings Is  sustained,  every  ground  except  those 
mentioned  in  the  motion  is  excluded,  though  oth- 
er grounds  in  support  of  the  Judgmeat  may  be 
founded  in  the  pleadings." 

The  same  author,  at  section  966,  refers  to 
the  statute  which  requires  all  motions  to  be 
in  writing,  accompanied  by  written  Bpe<^- 
cations  of  the  reasons  upcm  which  they  are 
founded. 

In  31  Cyc.  633,  It  is  said: 

"A  motion  relating  to  the  pleadings  must  gen- 
erally be  in  writing.  The  motion  papers  must 
specify  the  groonda  upon  which  it  rests  and  the 
defects  complained  of,  and  only  the  grounds 
mentioiMd  can  be  considered  by  the  court" 

la  the  case  of  Brown  r.  Jones,  126  Ind. 
87S,  26  N.  4fi2,  21  Am.  St  Beik  227,  the 
court  holds  that  a  motlm  tm  Judgnunt  oi 
the  pleadings  must  Indicate  the  ^edflc  de- 
fects complained  of. 

Tested  1^  the  eoiegolng  mles,  It  appKD- 
ent  that  the  motU»  In  qnestion  was  prop; 
erly  overmted  hy  the  trial  court  because  at 
its  ftdlure  to  speeU^  the  grounds  upon  whldi 
the  relief  was  sought  The  reason  for  the 
rule  is  obvious.  Wera  it  otherwise  a  party 
to  a  cause  in  the  district  court  might  move 
for  Judgment  on  the  pleadings  wltboat  giv- 
ing the  court  any  intimation  as  to  tiie  de- 
fect upon  which  he  rdied  and  by  appeal 
bring  the  case  to  this  court  and  here  spe- 
cifically out  for  the  first  time  the  de- 
fects in  tiie  pleading  upon  which  be  relied  in 
his  moUoi.  If  this  court  should  find  that 
the  claimed  defect  existed  and  warranted  re- 
lief, it  would  reverse  the  cause,  with  instruc- 
ti<Hia  to  the  district  court  to  sustain  the 
motion  for  Judgment  on  the  pleadings;  where- 
as, if  be  ccmqated  with  the  statute  and 
IK^ted  out  Qtedfically  the  ^fleets  in  the 
pleading  of  his  adversary,  an  opportunity 
would  be  afforded  to  amend. 

For  the  reasons  stated,  the  Judgment  <^ 
the  court  below  will  be  affirmed,  and  It  is 
so  ordered. 

HANNA,  0.  J.,  concurs.  PABE^EIR,  be- 
ing absent,  did  not  participatew 


GOMES  V.  UUBAREtL   (No.  2110.) 
(Supreme  Conn  of  New  Mexico.  Dec  7, 1917.) 

(ByliahuB  Iv  tiie  Cowrt.) 

Appeal  and  Ebboe  <®=>397  —  Appeai.  xn 
"Opsn  Oourt"— Statute— Citation. 
"Open  court"  ordinarily  denotes  a  court  in 
session  organized  for  the  transaction  of  judicial 
business.  As  used  in  section  4471,  Code  1915, 
it  anticipates  the  presence  of  the  appellee  or 
his  attorney  before  ttie  court  BelA,  that  issu- 
ance and  service  of  citation  are  rendered  oonec- 
essary,  where  record  discloses  that  .appellee  con- 
tested question  concerning  right  of  appeal,  and 
was  before  court  when  appeal  was  allowed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Open 
Court] 
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Appeal  from  District  Court.  Hlo  Arriba 

County ;  E.  C.  Abbott,  Judge. 

Action  by  P.  J.  Gomes  against  Jose  Darlo 
Uliboi-ri.  Jadgment  for  plaintiff  and  de- 
fendant appeals.^  On  motion  to  dismiss  ap- 
peal. Denied. 

A.  B.  Renehan,  of  Santa  Fe,  for  appellant 
B.  P.  Davies,  of  Santa  F6,  for  appellee. 

HANNA,  0.  J.  The  appellee,  P.  J.  Gomes, 
has  moved  to  dlsinise  this  appeal  on  two 
grounds.  One  Is  that  the  appeal  was  taken 
from  an  Interlocutory  order,  and  that  the 
appeal  has  not  been  perfected  as  required  In 
each  cases.  The  other  Is  that  the  record 
falls  to  show  that  the  appeal  was  taken  In 
open  court;  hence  the  appellant  was  required 
to  have  dtatioa  Issued  and  served,  which 
he  did  not  do. 

The  first  qnestion  needs  but  little  discus- 
sion. It  Is  contended  that  because  the  as- 
signments of  «!TDr  are  directed  principaUy 
to  the  action  of  the  court  In  making  cer- 
tain orders,  which  appellee  Inafsts  are  of  an 
Interlocutory  nature,  the  aroeal  la  really 
from  such  allied  Interlocutory  orders,  hence 
should  hare  been  perfected  in  a  certain  pre- 
scrlbed  manner.  The  answer  to  the  conten- 
tion Is  that  the  appeal  vaei  taken  from  a 
final  judgment  rmdered  by  the  trial  court 
Dot  firom  such  alleged  Interlocntcory  orders. 
Whether  appellant  can  review  the  decision 
on  such  alleged  Interlocutory  mattws  In 
this  appeal  Is  a  question  not  b^cnre  us  at 
this  timfe 

The  second  ground  of  the  motion  proceeds 
upon  the  theory  that  the  record  does  not 
Oixm  tbBt  the  aiveal  was  tatoi  In  "open 
court,"  and,  no  dtatlcm  havliu;  beto  issued 
and  served,  the  appeal  sliould  be  dismissed. 
TJaOer  section  4471,  Oode  JSIS,  citation  must 
Issue  and  be  served  npm  an  appellee,  when 
the  appeal  Is  not  tairai  in  "open  court" 
'Where  the  record  does  not  afflrmatlTely 
show  that  the  appeal  was  taken  in  open 
court,  the  presumption  Is  that  it  was  not 
so  taken.  Childera  v.  Lahann,  18  N.  M. 
487.  491.  138  Pac.  202;  Jackman  v.  A.,  H 
A  S.  F.  Ry.  Co.,  22  N.  M.  422,  163  Pac.  10S4. 
The  motion  f6r  the  appeal  in  this  case  recites 
that  the  Biviellant  prayed  for  the  appeal  In 
the  presence  of  the  attorney  for  the  appellee. 
The  order  granting  the  appeal  redtes'  that 
the  court  heard  the  argument  of  counsel  for 
both  parties  thereon.  Since  the  enactment 
of  section  108  of  chapter  73  of  the  Laws  of 
1897,  which  appears  as  section  4185  In  the 
Code  of  1915,  the  district  oonrts  are  always 
in  session;  terms  of  the  court  being  retained 
for  the  purpose  of  jury  trials  only.  Terri- 
tory V.  Armljo,  14  N.  M.  205,  89  Pac.  26?; 
Fullen  T.  Fullen,  21  N.  M.  212,  153  Pac.  294; 
Coulter  V.  County  Commlsslonerb-,  22  N.  M. 
24,  27,  168  Pac.  1087;  First  National  Bank 
T.  Swartz,  22  N.  M.  38S,  162  Pac.  352.  Sec- 
tion 4471,  Code  1015,  providing  when  citation 


Is  required  and  when  It  is  not,  was  enact- 
ed in  1907,  as  section  2,  chapter  57,  Laws 
1907.  At  that  time  the  district  courts  were 
always  In  session,  except  for  Jury  trials. 
The  following  cases,  based  on  varytag  facts 
and  circumstances,  have  defined  the  words 
"open  court":  Ex  parte  Branch  &  Co.,  63 
Ala.  383 ;  State  v.  Vlcknalr,  118  La.  963,  43 
South.  635;  In  re  Bloodworth-Stembridge 
Co.  (D.  C.)  178  Fed.  372;  Gibson  v.  Singer 
Se^TIng  Machine  Co.,  147  S.  W.  (Tex.  Civ. 
App.)  285;  Conover  v.  Bird,  56  N.  J.  Law, 
228,  28  Atl.  428;  Hays  v..  Philadelphia  W. 
&  B.  H.  Co.,  99  Md.  413,  58  Atl.  439.  In 
Hobart  v.  Hobart,  45  Iowa,  501,  504,  the  court 
discussed  the  meaning  of  the  word  "court," 
and  said  that  the  adjective  "open"  must  be 
considered  as  conveying  the  idea  that  the 
court  must  be  in  session,  organized  the 
transaction  of  Judicial  business. 

The  design  of  the  Legislature  obviously 
was  to  require  that  the  notice  of  appeal 
should  be  given  to  the  of^osite  party  when 
the  motion  therefor  was  not  made  in  open 
court  "Open  court"  fu  the  sense  In  which 
the  Legislature  used  the  phrase  In  this  act 
denotes,  not  only  a  session  of  the  court,  or- 
ganized for  the  transaction  of  Judicial  busi- 
ness, for  that  would  not  of  itself  accom- 
plish the  result  intended  by  the  Legislature, 
but  also  the  presence  of  the  parties  or  their 
attorneys.  Whm  both  of  these  facta  exist, 
then  the  Legislature  provided  no  dtatfon 
was  necessary.  The  purpo&e  of  citation  In 
this  state  Is  evidratly  to  ai^rise  the  op- 
posite party  of  the  fact  that  an  appeal  has 
been  taken.  That  is  its  principal  object. 
In  the  case  at  bar  the  record  shows  that 
the  attqrney  for  the  appellee  was  present 
when  the  appeal  was  granted,  and  that  the 
granting  of  the  appeal  was  a  judicial  act 
by  a  court  in  session  and  organized  for 
the  purpose  of  transacting  judicial  business. 
The  record  does  not  recite,  as  is  usual,  that 
the  appeal  was  taken  In  open  court,  but  does 
recite  facts  which  make  Impos^ble  any  oth6r 
ooncludon  tlian  that  it  was  in  aes&lou  ana 
transacting  Judicial  bualness.  We  do  not 
mean  to  hold  that,  because  a  district  court 
is  always  in  8essl<»i,  no  citatl<m  need  be 
served.  What  we  do  hold  Is  that  where 
the  record  shows  that  the  appellee  contested 
the  question  of  appeal,  and  had  full  knowl- 
edge that  one  was  granted,  and  was  before 
the  court  whldi  was  then  In  searion  and 
transacting  judldal  business,  no  citation  In 
such  cases  Is  reqiiired.  It  would  serve  no 
useful  purpose  in  sach  cases.  We  have  raily 
to  look  to  the  record  to  find  that  the  appellee 
did  have  notice  that  an  appeal  bad  tieen 
taken  from  the  judgment  of  the  court,  and 
that  iB  sufficient  to  justify  us  In  proceed- 
ing to  determine  the  question  properly  be- 
fore us  on  the  appeal.  Any  other  conclu- 
sion would  do  violence  to  the  purpose  ot 
secUon  4471,  Code  1916. 
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Tbe  motion  to  dlsmlas  the  appeal  Is  there- 


fore denied;  aitd  It,  1b  so  ordered. 


ROBERTS,  J.,  ooncura.  PAREESR, 
lug  absent,  did  not  participate; 


be- 


STATB  T.  CROSBY.    (No.  1918.) 

{Supreme  Gout  of  New  Mezloo.  July  80, 1917. 
Rehearing  Denied  Dec.  IB,  IBITJ 

(Bvllahua  hv  the  Court.) 

1.  Labckitt  ^»45— Litx  Stook — Kvidetoe— 
Idehxtit. 

Tn  the  prosecution  for  larcmy  of  live  stock, 
testimonr  as  to  certain  brands  on  the  cattle  al- 
leged to  have  been  stolen,  and  without  proof 
that  the  brands  have  been  recorded,  as  requir- 
ed hw  Btatata,  was  admissible  to  establidi  the 
identity  of  the  cattle. 

2.  Ckimina-L  Law  «=^1159  (2)— AFPSAZf-VBB- 

Where  there  is  sabstantial  evidence  to  sup- 
port a  verdict  the  appellate  eonrt  will  not  dis- 
turb It 

Appeal  from  District  Cknirt,  Ohaves  Oonn- 

ty ;  McClure,  Judgfc 

Will  Crosby  was  convicted  of  the  larceny 
of  two  head  of  cattle,  and  he  appeals.  Af- 
firmed. 

The  appellant,  Will  Crosby,  was  Indicted 
in  Chares  county  for  the  crime  of  larceny 
ol  two  bead  of  cattle,  the  property  of  the 
South  Spring  Ranch  &  Cattle  Co.,  was  cm- 
vlcted  and  sentenced  to  a  term  in  the  peni- 
t(intiaT7  and  tlie  payment  of  a  fine.  The  facts 
are  that  between  the  IBth  <jt  April  and  the 
letb  of  Xnne,  1914,  two  cows  belong^  to 
the  said  company  and  branded  "B  I/'  mi  the 
left  tfde  -were  rebranded  with  **CrosB  H  E" 
OB  the  same  aide,  and  a  brand  on  the  IsCt  Jaw 
beAng  ciianged  from  eltiiw  the  number  "11"  or 
'IS^  to  the  letter  ''S."  The  two  animals  re- 
ferred to  were  snbseqaently  killed  and  that 
pwtlon  at  the  hide  showing  the  brands  de- 
sla-c^ed.  Certain  testimony  on  behalf  of  the 
state  was  Introduce  to  tiie  effect  that  the  de- 
fendant made  a  statemait  that  he  claimed 
the  "Cross  H  B**  brand  oa  the  left  aide  as 
the  property  of  bis  wife;  there  also  being 
some  evidence  to  the  effect  that  he  claimed 
the  same  brand  on  the  ilt^t  side  as  hia  own 
brand.  The  state  further  showed  that  the 
defendant  was  seen  driving  the  two  animals 
npoD  several  occasions,  and  that  he  was  also 
seen  to  throw  one  of  the  animals,  and  to  be 
working  with  it,  and  that  a  short  distance 
from  the  place  where  he  was  thus  seen  the 
animal  was  on  the  following  day  found  dead, 
with  the  brands  cut  out  of  the  hide  and  wltii 
the  branded  side  of  the  animal  turned  to  the 
gnmnd.  The  state  further  shovred  that  the 
defendant  was  seea  driving  the  other  animal, 
and  that  within  a  few  hours  thereafter  it 
also  was  found  dead,  with  the  brands  cut 
out  and  the  branded  ^de  turned,  toward  the 
ground.  Numerous  assUcnments  ot  error  are 


presented,  raising,  however,  but  few  ques- 
tions, which  will  be  considered  in  the  order 
raised. 

O.  O.  Askrdn,  of  Roswdl,  tat  appellant 
H.  S.  Bowmant  Asst  Atty.  Qen.,  for  the  State. 

BANNA.  C.  J.  (after  stating  the  facts  as 
above).  [13  Several  asdgnmoits  of  errw  are 
predicated  upmi  the  admission  of  testimony 
to  the  effect  that  t^e  defendant  had  claimed 
a  brand,  that  of  "Gross  H  I!,''  on  the  left 
side,  as  the  property  of  his  wife,  because  It 
Is  contended  that  under  the  laws  of  the  state 
of  New  Mexico  a  brand  cannot  be  properly 
proven  by  hearsay  testimmiy,  but  may  mly 
be  iffoven  by  the  original  brand  certificate,  or 
certified  copy  thereof.  Appellant  relies  uprai 
section  118,  CodlflcaUon  of  1915»  which  is  as 
follows: 

"No  brands,  exc^t  such  as  are  recorded  un- 
der the  provisions  of  this  artide  shall  be  recog- 
nized in  law  as  evidence'  of  ownership  of  the 
horses,  mules,  asses  or  neat  cattle  upon  which 
such  brand  may  be  used." 

It  is  contended  1^  appellant  that  the  state 
sought  to  prove  ownership  of  the  defendant 
in  the  cattle  by  proving  tbat  appelant  owned 
the  brand  designated  "Cross  H  B"  on  the 
right  side.  In  this  connection  appellant 
clearly  misconceives  the  object  of  the  state 
In  the  introduction  of  the  evidence  in  ques- 
tion, ^ere  might  be  merit  in  his  cont^tlon 
had  the  state  sought  thus  to  prove  ownership 
In  him.  The  state,  however,  introduced  the 
evidence  in  question,  because  the  state  by  its 
indictment  and  evidence  in  the  case  clefirly 
coDteoded  that  the  ownership  of  the  cattle 
was  in  South  Springs  Ranch  &  Cattle  Co. 
The  evidence  as  to  the  claim  of  ownership  of 
the  brand  In  question  by  the  defendant  goes 
simply  to  the  identity  of  the  cattle,  and  con- 
nects the  defendant  up  with  the  two  animals, 
vrith  the  larceny  with  which  he  is  charged. 
It  has  been  held  in  many  cases  that  in  the 
prosecutloD  for  larceny  of  live  stock,  testi- 
mony as  to  certain  brands  on  the  cattle  al- 
leged to  have  been  stolen,  and  without  proof 
that  the  brands  have  been  recorded,  as  re- 
quired by  statute,  was  admissible  to  establish 
the  identity  of  the  cattle.  Brooke  v.  Fecqple, 
23  Colo.  375,  48  Pac  502 ;  Chavez  v.  Terri- 
tory, 6  N.  M,  455,  30  Pac.  903.  In  this  latter 
case,  the  territorial  Supreme  Court,  In  In- 
terpreting an  earlier  provision  of  the  statute 
of  New  Mexico,  in  substance  and  effect  the 
same  as  sectlcm  118,  said: 

"This  section  simply  provides  that,  where  a 
brand  is  relied  upon  to  prove  ownership,  it  Is 
not  pnmer  evidence  for  that  purpose  unless  it 
Is  recorded." 

This  court  lu  the  case  of  Territory  v.  Har- 
rington, 17  N.  iS.  62,  121  Paa  618,  held  that 
the  brand  law  does  not  require  that  owner- 
ship must  be  proven  by  the  brand  alone,  but 
It  may  be  provm  byi  flesh  marks  or  other 
proper  eTidoHie  as  U  no  brand  law  existed. 
See,  alsc^  T^tory  r.  Yalles,  15  N.  H.  228, 
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103  F&c.  964,  -wbeK  fbe  tenltoiial  Snpreme 
Court  said: 

"It  is  not  to  be  presumed  that  tbe  brand  was 
offered  for  the  sole  purpoee  of  proving  owner- 
ship, whether  it  was  offered  to  prove  owoership 
or  not  IB  immaterial,  being  competent  evidence 
to  aid  the  prosecution  in  establisbine  identity 
of  the  animal  stolen,  it  was  admissible,"  citiiir 
Gale  &  Farr  t.  Salas,  U  N.  IL  211.  220,  66 
Pac  620. 

The  next  point  reUed  npon  by  appellant  Is 
that  the  court  erred  wblte  the  witness  Lena 
Mardia  was  on  the  stand  In  orerrullnff  de- 
fendant's motion  to  strike  flrom  the  record, 
and  to  Instruct  the  Joiy  to  disregard,  the  an- 
swer made  by  said  witness  that  Will  Crosby 
claimed  the  "Gross  H  brand  on  the  left 
side  as  the  brand  of  his  wife,  becanse  it  ap- 
peared that  WlU  Crosby  bad  never  in  fact 
told  the  witness  anything  of  Qi4  kind,  for 
whldi  reastn  It  Is  contended  that  the  state- 
ment of  the  witness  that  Will  Crosby  daimed 
anything  in  respect  to  the  brand  In  questlcHi 
was  based  npon  hearsay.  The  witoeas  was 
asked: 

"When  did  mW  Crosby  teU  yoa  that  he  claim- 
ed the  brand  as  his  wife's  brand?" 

The  answer  to  this  question  was: 

"Will  never  did  tdl  me." 

Immediately,  upon  the  answer  above  quot- 
ed, counsel  for  the  defendant  moved  to  strike 
the  testimony  of  the  witness  wherein  she 
stated  that  WlU  Crosby  claimed  that  this 
brand,  "Cross  H  W  on  the  left  side,  was  the 
property  of  hia  wife,  on  the  ground  that  It 
had  developed  from  the  testimony  of  the  wit- 
ness that  Will  Crosby  never  told  her  any  such 
thing,  and  it  was  therefore  clearly  hearsay. 
In  this  connection,  however,  appellant  clear- 
ly overlooks  the  fact  that  the  answer  does 
Dot  indicate  that  the  testimony  of  the  witness 
was  necessarily  hearsay,  because  it  is  possi- 
ble that  the  witness  may  have  heard  the  de- 
fendant make  the  statement  to  others.  In 
other  words,  counsel  should  have  pursued 
their  investigation  further,  and  clearly  devel- 
oped the  fact  that  the  information  of  the 
witness  was  based  npon  hearsay.  This  court 
should  not  presume  audi  to  be  the  fact  in  the 
light  of  the  record  as  It  now  appears. 

[2]  The  one  remaining  point  is  not  seri- 
ously urged  by  appellant  It  predicates  error 
upon  tte  overruling  of  appellant's  motion  for 
a  directed  verdict  upon  the  ground  that  the 
state  failed  to  prove  that  the  defendant  had 
any  brand,  or  claimed  any  brand,  at  the  time 
of  the  alleged  larceny  of  the  cattle,  and  a 
number  of  other  grounds  set  out  in  the  mo- 
tion, charging  an  alleged  failure  of  proof  to 
support  the  verdict  These  grounds  are  also 
urged  In  support  of  the  motion  for  a  new 
trial  npcm  the  ground  that  the  verdict  of  the 
jury  was  contrary  to  the  evldoioe,  by  which 
is  doubtless  meaM  that  the  verdict  la  not 
supported  by  the  evidence.  As  pointed  out 
heretfrfore  In  this  oplnlw,  the  record  dis- 
closes that  the  defendant  exercised  control 


over  flie  animals  he  Is  diarged  wl0i  steaUng, 
that  he  killed  them  and  removed  the  part 
of  the  bide  containing  the  brands,  that  he 
was  aeea  to  drive  off  one  of  the  cowe,  and  in 
other  recswcts  to  exerdse  control  over  the 
animals.  It  Is  needless  to  dlscUss  the  evi- 
dence as  a  whole,  but  after  an  exa,mlnatlon 
of  the  record  It  cannot  be  doubted  that  there 
Is  substantial  evidence  to  support  the  verdict 
in  this  case.  The  rule  In  this  connection  Is 
well  stated  la  the  case  of  the  State  v.  An- 
cheta,  20  N.  M.  19,  14&  Pac.  1086,  In  the  fol- 
lowing language: 

"Where  there  to  substantial  evidence  to  sup- 
port a  verdict,  the  appellate  eonrt  will  not  diih 
turb  it" 

Vor  the  reasons  stated  we  find  no  errw  In 
the  record  and  the  judgment  of  the  trial 
court  Is  therefore  affirmed,  and  it  is  so  or* 
dered. 

PAKEER  and  BOBEBTS,  33,,  concor. 


LOCKE  v.  TRUSTEES  OF  NEW  MEXICO 

BEFOEM  SCHOOL.   (No.  1951.) 
(Snpreme  Court  of  New  Mexico.  Dec.  7, 1917^ 

(Syllabua  bv  the  Court.) 

States  €=^101(2)~"SniT*AoAin^  the  Stati" 
—  Suit  Against  Board  of  Tbubtees  or 
New  Mexico  Kepobh  School. 
By  section  6109,  Code  1915,  the  legislature 
created  the  New  Mexico  Reform  School,  and 
provided  for  the  apiiointment  of  a  board  of  trus- 
tees by  the  Governor,  by  and  with  the  ailvice 
and  consent  of  the  senate,  which  said  board  of 
trustees   was   made   a   corporate   body,  and 
riven  Uie  right  to  sue  and  be  sued  as  such. 
Seld,  that  an  action  in  ejectment  agaiuat  such 
board  of  trustees  to  recover  real  estate  of  which 
tbcy  were  in  possession  was  not  a  "suit  against 
the  state." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Suit 
Against  the  State.] 

Appeal  from  District  Court  Colfax  Coun- 
ty; T.  D.  Leib,  Judge. 

Ejectment  by  Seen  Locke  against  the  Trus- 
tees of  New  Mexico  Reform  School.  Demur- 
rer to  plea  in  abatement  sustained,  and  judg- 
ment for  plaintiff,  and  defendant  'appeals. 
Athruied. 

Frank  w.  Clancy,  Atty.  Gen.,  and  W.  R. 
Holly,  of  Springer,  for  appelant  L.  S.  Wil- 
son, of  Raton,  for  appellee; 

ROBERTS,  J.  This  was  an  action  In 
ejectment  instituted  in  the  lower  court  by 
appellee  agaimt  an^ellant  to  recover  a  lot 
In  Uie  village  of  Springer,  CoUax  county,  N. 
M.  The  complaint  was  substantially  In  stat- 
utory form. 

By  section  5109,  Code  1915,  the  truatees 
of  the  New  Mexico  Reform  School  were  made 
a  body  corporate,  with  the  right  as  audi  of 
suing  and  being  sued;  also  certain  other 
powers  were  conferred  upon  such  corporate 
body.   The  trustees  were  to  be  appointed  by 
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tile  Gorernor  of  the  state,  wltli  tbe  advice 
and  consent  of  the  senate,  and  sudi  corpo- 
rate entity  was  created  for  the  purpose  of 
having  the  managqpMit  and  cratnA  <tf  a  t»- 
fOim  school  for  boys. 

Tu  the  appellee's  complaint  appellant  filed 
what  Is  called  a  plea  in  abat«nent  In  tlie 
record,  whldli  set  up  that  the  defendant  Is  a 
corporation  existing  solely  by  virtue  of  the 
above  statute;  that  on  July  1,  lt>10,  the 
territory  of  New  Mexico  punliased  three 
lots  from  the  owner  thereof,  one  of  which 
is  the  lot  for  which  this  action  Is  brought, 
and  that  such  lot  was  being  used  for  the 
purpose  oC  the  reform  school,  it  having  upon 
it  a  smaU  brick  building,  which  Is  being 
used  for  a  schoolhouse.  It  is  further  alleged 
that  the  possesion  or  the  right  of  possession 
the  defendant  has  la  the  right  given  it  as  a 
state  Institution  and  agency  of  the  state  of 
New  Mexico,  and  therefore  the  defendant 
was  alleged  to  be  only  a  nominal  defendant, 
and  tbe  state  to  be  the  real  party  in  interest, 
and  that  the  action  was  In  effect  against  the 
state  of  New  Mexico;  wherefore  the  court 
was  alleged  to  be  without  jurisdiction  of  the 
person  of  the  aniellant,  or  the  subject  of  the 
action.  The  court  sustained  a  demurrer  to 
tbe  plea  In  abatement,  and,  appellant  declln- 
ing  to  plead  further.  Judgment  was  rendered 
for  appellee. 

The  sole  question  Involved  in  the  case  Is 
whether  or  not  the  plea  In  abatement  shows 
that  the  action  was  a  suit  against  tbe  state. 
Clearly  it  was  not.  Tbe  trustees  of  the  New 
Mexico  Reform  School,  which  was  a  corpo- 
rate entity,  was,  of  course,  an  agency  of  the 
state,  through  which  It  was  administering 
the  reform  school,  but  tbe  right  to  sue  this 
state  agency  had  been  conferred  by  statute- 
While  this  right  may  be  a  limited  right, 
clearly  It  would  exist  In  the  present  case  be- 
cause the  act  of  retaining  possession  of  this 
real  estate  was  the  corporate  act  of  the 
agency  thus  created.  Unless  it  were  per^ 
mlsslble  to  Institute  an  action  In  ejectment 
in  such  a  case  as  this,  it  would  be  possible 
for  tills  and  similar  agencies  created  by  the 
state  for  the  management  of  various  institu- 
tions to  arbitrarily  dispossess  owners  of  their 
property  and  take  possession  thereof,  and 
such  owners  would  be  without  any  redress 
whatever. 

The  action  Is  In  no  sense  against  the  state, 
and  it  is  not  bound  by  the  Judgment  of  the 
district  court,  but  might  litigate  with  appel- 
lee the  question  of  Its  title  to  the  premises 
In  question.  The  action  simply  determines 
as  between  appellee  and  appellant  the  right 
of  possession.  While  it  is  true  appellant's 
Tight  of  possession  Is  dependent  upon  title 
In  the  state,  assuming  the  plea  in  abatement 
to  state  the  facts  correctly,  yet  the  adjudl* 
cation  of  the  question  of  the  right  of  posses- 
sion In  this  suit  would  not  be  binding  upon 
the  state  should  it  elect  to  institute  an  ac- 
tion against  aivellee  to  quiet  title  to  the 
premises. 
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Many  cases  have  been  decided  in  both  fed- 
eral and  state  courts  which  bold  tliat  a  suit 
against  an  officer  of  tbe  state  or  tbe  United 
States  government  in  cases  similar  to  the 
present  one  are  not  suits  against  Qxe  state 
or  the  government  within  the  pndilbition  of 
the  Constitution,  in  most  of  the  cases  so 
decided  the  suit  was  against  a  single  ofltcer 
of  tbe  goTOTument,  or  tbe  state,  In  posses- 
sion of  tb»  propoty  or  doiiME  the  act  souf^t 
to  be  prohibited.  The  present  action  neces* 
sarlly  was  required  to  be  against  the  corpo- 
rate entity  created  by  the  state,  which  was 
in  possession  of  the  real  estate.  Ttie  trus- 
tees of  the  reform  school  as  Individuals 
were  not  possessed  of  the  real  estate,  and, 
had  they  been  sued  in  their  individual  ca- 
pacities, could,  and  doubtl^  would,  have 
pleaded  that  they  were  not  holding  as  In- 
dividuals, but  were  retaining  possession  as 
the  corporation  mentioned. 

In  the  case  of  King  v.  La  Orange,  61  Cal. 
221,  It  was  held  that  ejectment  would  lie 
against  an  officer  of  the  United  States  in 
possession  of  the  demanded  premises  on  be* 
half  of  the  government. 

In  the  case  of  Folack  v.  Mansfield,  44  Cal. 
86,  13  Am.  Rep.  151,  it  was  held  that  an 
action  In  ejectment  would  lie  against  an 
officer  of  the  United  States  in  possession  of 
the  demanded  premises  for  the  purpose  of  a 
military  camp  or  fortification  under  the  di- 
rection of  the  Secretary  of  War  or  the  Presi- 
dent of  the  United  States. 

In  Osbom  v.  Bank  of  United  States,  9 
Wheat.  788,  6  L.  Ed.  204,  in  which  Chief  Jus- 
tice MarsbaQ  delivered  the 'opinion,  It  vras 
said: 

"It  may,  we  think,  be  laid  down  as  a  rale^ 
which  admits  of  no  exception,  that  in  all  cases 
where  jurisdiction  depends  ou  the  party,  it  is 
the  party  named  in  tbe  record.  •  •  •  Where 
the  right  is  in  the  plaintiff,  and  tbe  possession 
[U]  in  the  defendant,  tbe  injury  cannot  be  atop- 
ped  by  tbe  mere  assertion  of  title  la  .a  sover- 
eign." - 

In  McConnell  t.  Wilcox,  1  Scam.  (2  DIJ 
344,  the  Supreme  Court  of  Illinois  held  that 
the  defense  that  ejectment  woifld  not  Ue  be- 
cause tbe  occupant  of  the  demanded  prem- 
ises was  an  otHcer  of  tbe  United  States,  and 
in  pmsesalon  as  sutih  otUcer,  and  not  other- 
wise, could  "not  be  tolerated  for  a  moment" 

Osbom  V.  Bank  of  the  United  States,  su- 
pra, is  dted  in  Davbi  v.  Gray,  16  WalU  280 
(21  L.  Ed.  447),  in  which  the  court  says  that 
It  was  decided  in  tbe  former  case  that: 

"In  deciding  who  are  parties  to  the  suit  the 
court  will  not  look  beyond  the  record.  Making 
a  state  ofllcer  a  party  does  not  make  the  state  a 
party,  although  her  law  may  have  prompted  his 
action,  and  the  state  may  stand  behind  him  as 
the  real  part^  in  iDterest. ' 

In  the  note  to  the  case  of  De  Uarmo  v. 
Praten,  28  Ann.  Cas.  19130,  840,  857,  the 
author  of  the  note  says: 

"It  Is  generally  held  that^  where  federal  m 
state  officers  are  In  possessimi  of  premises  hold- 
ing for  the  goTemment,  an  action  of  ejectment 
may  be  maintained  against  them  as  individuals ; 
otherwise,  since  the  action  cannot,  wititoat  the 
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consent  of  the  state  or  federal  govemmeDt,  be 
maintained  against  the  latter,  the  landowner 
would  be  without  remedy"— citiog  numeroaa  cas- 
es in  support  of  the  proposition,  among  them  be- 
ing Lee  T.  United  States.  l06  17.  S.  196,  1  Sup. 
Ct.  240,  27  L.  Ed.  171 ;  Tindal  t.  Wesley,  lOT 
U.  S.  204, 17  Sup.  Ct.  770,  42  L.  Ed.  1S7. 

A  late  case  deciding  the  same  proposition 
is  Dr.  John  Hopkins  v.  Clemaon  Agricultural 
College  of  South  Carolina,  221  U.  H.  630,  81 
Sup.  Ct  654,  OS  Ia  Ed.  890,  86  U  R.  A.  (M. 
S.)  243. 

For  the  reasoiu  stated  the  judgment  of 
the  court  below  will  be  atttrmed;  and  it  is 
so  ordered. 

UANNA,  a  J.,  concurs.  PABKEIB, 
being  abMOt,  did  not  participate. 


BOARD  OF  COM'RS  OF  LEA  COUNTY  v. 
BOARD  OF  COM'RS  OF  CHAVES 
COUNTT  et  al.    (No.  213a) 

(Supreme  Court  of  New  Mexico.   Dec.  6,  1917. 
Bohearing  Denied  Dec.  27.  1917.) 

(BvUaliu  hp  th«  Court.) 

1.  COUNTIKB  «»16(1)— CUUTXON  OF  COUHTT 

—RxoHT  TO  Tax  Honktb— Statutb. 
Section  4,  c  28,  Lews  1917,  conrtmed: 
Held,  that  under  this  sectioD  the  county  of 
Lea,  which  was  created,  in  the  main,  from  ter- 
ritory formerly  embraced  witliin  Ctuves  coun- 
ty, was  entitled  to  money  dwived  from  the  col- 
lection of  delinquent  taxes  on  projierty  within 
the  limits  of  the  newlr  created  county,  and' 
that  it  is  the  duty  of  me  treasurer  of  Chaves 
county  to  pay  over  to  the  treasurer  of  Lea 
county  such  money  so  collected,  less  the  state's 
portion  thereof,  which  should  be  remitted  to  the 
state  treasurer. 

2.  Counties  «=»16(1)  —  Cbeation  or  New 
County— CoiiKcnoN  of  Deijwqubmt  Tax- 
es—Stattjtb. 

Under  said  act  it  was  the  duty  o(  the  county 
treasurer  of  ChaTcs  oountj  to  colleet  sudi  de- 
linquent taxes. 

(AidUioH^  SvIMm  by  Sditorial  Btaf.) 

8.  Counties  «5=>195— Disposmow  or  Taxes 

— "AcoauiwG." 
Under  Laws  1917,  c.  28,  {  4.  providing  for 
tbe  disposition  of  moneys  accruing  from  certain 
taxes,  the  word  "accnling'*  means  arising. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accrue] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Richardson,  Judge. 

Actiou  for  injunction  by  the  Board  of 
County  ConunlsslOners  of  the  County  of 
I.ea  against  the  Board  of  County  Commls- 
Siooers  of  tbe  County  of  Chaves  and  Ben  C. 
Darlsson,  Treasurer  and  ex  officio  Collector 
of  Chaves  County.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Glbbany  &  Epstein,  of  Boswell,  tta  appel> 
lants.  Lb  O.  Fallen,  of  Boswell,  tar  a|ipeUe& 

ROBERTS,  J.  Chapter  28.  Laws  1917,  cre- 
ated the  county  of  Lea.  largely  from  territory 
formerly  embraced  within  tbe  county  of 
Chaves.   This  action  was  instituted  In  the 


court  helow  on  behalf  of  Let  county  against 
the  county  of  Gha^  to  determine  tbe  rigSit 
of  Lea  county  to  taxes  delinquent  on  prpper- 
ty  within  such  county  formerly  within  the 
county  of  Chaves,  on  the  day  of  the  organizif- 
tlon  of  the  county  of  Lea,  which  was  Jnne 
18,  1917.  A  restraining  order  against  Hie 
county  treasurer  of  Chaves  county  was  asked 
for  the  purpose  of  preventing  Ben  C  Davis- 
son,  treasurer  of  sodi  county,  from  collect- 
ing the  dtilnquent  tans  due  on  the  property 
within  Lea  county  on  such  date,  and  also 
praying  that  upon  final  bearing  the  treasurer 
(XC  Chaves  county  and  its  board  of  county 
oommisaltmara  be  required  to  pay  over  to 
Lea  county  all  such  moneys  arising  from 
the  collection  of  delinquent  taxes  as  afore- 
said. The  injunction  prayed  tor  was  grant- 
ed  uiMHi  a  tempcffary  hearing,  but  upon  final 
hearing  was  discharged,  and  judgment  was 
entered  directing  the  treasnr«-  of  Gbaves 
county  to  collect  such  delinquent  taxes,  and 
to  pay  over  all  sums  received  by  Chaves  coun- 
ty from  delinquent  taxes  collected  upon  prop- 
erty then  embraced  within  Lea  county,  and 
all  sndk  mMieys  as  might  thereafter  be  col- 
lected, to  the  proper  officer  of  Lea  county. 
From  this  Judgment  the  board  of  commission- 
ers  of  the  county  of  Chaves  and  Ben  C. 
Davlsson  appeaL 

[1]  The  rights  of  the  parties  are  dependent 
upon  the  pn^r  construction  of  section  4, 
c.  23,  Laws  1917.  This  secticm  reads  as  fbl- 
lows: 

"Sec.  4.  In  making  appMrttonments  and  dis- 
tributloa  ttf  school  funds  and  other  foods  whldi 
by  law  are  to  be  apportioned  and  distributed 
among  the  several  counties  of  the  state,  the 
portion  of  such  funds  to  which  Lea  county  shall 
be  entitled  according  to  the  population,  num- 
ber of  school  children,  area,  amouot  of  taxa- 
ble property,  or  other  conditions  existing,  as 
well  as  all  moneys  accruing  after  the  date  when 
this  act  goes  into  effect,  from  taxes  upon  prop- 
erty and  from  licenses  or  privileges,  in  said 
county,  shall  belong  to  said  county  of  Lea,  and 
shall  be  paid  over  to  the  couoty  treasurer  of 
said  county  when  such  treasurer  shall  have 
been  appointed  and  qualified  as  provided  by 
law." 

On  behalf  of  appellants  It  is  contended  that 
this  section  only  provides  for  the  apportion- 
ment and  distribution  to  the  county  of  Lea 
of  school  funds  and  other  funds  which  are  to 
be  distributed  by  the  state  auditor,  and  that 
It  makes  no  prpvlslon  whatever  for  the  turn- 
ing over  to  the  county  of  Lea  of  any  part  of 
the  money  arising  from  delinquent  taxes 
collected  upon  the  property  now  situated 
within  such  county.  Appellee,  on  the  other 
hand,  argues  that  the  section  If  properly 
construed  by  the  use  of  the  language,  "from 
taxes  upon  property  and  from  licenses  or 
privileges  in  said  county  shall  belong  to 
said  county  of  Lea,  and  shall  be  paid  over 
to  the  county  treasurer  of  said  county  when 
such  treasurer  shall  have  been  appointed 
and  qualified  as  provided  by  law,"  clearly 
shows  that  Lea  county  is  entitled  not  only 
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to  the  laaaegn  dlatrttnM  by  tba  state  audi- 
tor, bat  to  tbe  mon^  collected  and  In  tbe 
bands  of  tbe  traasuTMr  ot  Obaves  conntr. 
Both  parties  rely  upon  tbe  langaage  of  sec- 
tion 8  of  the  act  as  lending  sapfioxt  to  fbe 
ccmteDtlona  advanced.  Tbls  SbcUon  readi 
as  follows : 

"The  coanty  of  Lea  SbaU  be  endtled  to  aU 
impaid  taxes  wbicb  remain  unpaid  on  the  18th 
day  of  June,  1917,  from  persons  and  property 
for  the  maintenance  of  ecaool  districts  and  mn- 
nicipalities,  the  area  of  wbldi  has  been  by 
this  act  inomrarated  Into  Lea  ooonty,  and  any 
funds  in  the  hands  of  the  treasurers  of  the  coun^ 
ties  of  Eddy  and  Chavea,  respectively,  at  the  time 
this  act  aoee  into  effect  which  are  properly 
transferable  hr  them  to  tMsmrera  of  Incorpo- 
rated monidpalitios  situate  In  Lea  county  aball 
be  transferred  in  the  resalar  course  of  the 
administration  of  said  office  as  though  this 
act  bad  not  been  passed.** 

It  is  conceded  that  this  section  gives  to 
Lea  county  all  delinquent  taxes  levied  for 
the  support  and  maintenance  of  munldpal- 
Itles  and  school  districts  embraced  within  the 
limits  of  the  new  county.  It  la  likewise  con- 
ceded that  In  the  creation  of  a  new  coxraty 
the  parent  county  Is  entitled  to  taxes  upon 
property  in  the  newly  created  county  de- 
linquent or  due  at  the  time  of  Its  creation, 
where  the  L^^lature  does  not  otherwise 
direct;  but  that  the  Legislature  has  full  au- 
thority to  divide  such  taxes  and  to  direct 
which  of  the  counties  In  such  a  case  ^all 
be  entitled  thereto.  Judge  Oootey,  In  the 
first  volume  of  his  work  on  Taxation  (3d  Ed.) 
at  pf^es  414,  415,  states  tbe  general  rule  UK>- 
oo  this  subject  as  follows : 

"The  case  of  the  division  of  counties  and 
towns  affords  many  opportunities  for  stato  ap- 
portionment If  one  municipaUty  is  set  oft 
from  another,  tbe  <M  ob&  as  has*  been  sera, 
nnleas  It  is  otherwise  provided  by  statute,  will 
retain  the  pablic  property  and  remain  liable 
for  the  corporate  debts.  It  will  also  retain  the 
rij^t  to  proceed  In  the  c<^ection  of  the  taxes 
previously  voted,  and  they  will  bslong  to  1^ 
Qiough  collected  in  part  from  tbe  territory  now 
set  off.  And  this  will  be  the  case  even  as  to  a 
mecial  tax  levied  for  a  patticolar  local  work, 
the  wbcde  benefit  of  wblcn  win  be  rec^vod  by 
tbe  old  munici^di^.  The  duty  of  oulecting 
the  tax  will  also  06  apon  the  officers  of  the 
old  municipality.  If  tnis  rule  results  in  In- 
justlco  to  either  the  one  party  or  tbe  other, 
there  can  be  no  remedy  except  la  lerislation, 
for  neitiier  could  have  an  action  against  the 
other  based  on  equities  growing  out  of  tbe  di- 
vision. But  the  Legislature  has  full  power  to 
do  justice  in  sudi  cases  bj  making  the  prop- 
er division  of  property  and  debts,  either  di- 
rectly or  througo  commissioners,  or  by  tbe  aid 
of  the  local  official  boards." 

From  this  statement  of  the  law  it  will  be 
seen  that  where,  In  tbe  creation  of  a  new 
coimt7,  territory  Is  taken  from  an  old  one, 
the  following  status  results:  (1)  The  old 
county,  imless  otherwise  provided  by  statute, 
retains  all  the  corporate  property;  (2)  It  Is 
alone  liable  tor  all  the  corporate  debts ;  (3) 
It  retains  the  right  to  collect  taxes  previous- 
ly assessed,  even  upon  property  in  tbe  new 
county,  and  when  collected  such  taxes  will 
belong  to  tbe  old  county;  (4)  the  duty  of 
collecting  such  taxes  Is  uiiion  the  olllcers  of 


the  old  county;  and,  <S)  that  tha  Le^sta- 
tore  can  make  sndt  divlidon  as  it  diooses  ot 
such  property  and  debts,  and  regulate  the 
matter  tbe  collecUoD  and  dlqusition  of 
taifin, 

SecUen  1110  oC  the  Code  at  1915  provides 
where  a  new  county  Is  created  from  terri- 
tory oC  an  old  county  having  an  indebted- 
ness, bonded  or  otherwise,  that  "unless  sudi 
IndebtednoM  has  been  othowlse  provided 
for,"  the  tax  assessed  tor  the  payment  o£ 
such  Indebtedness  shall  be  collected  against 
persons  and  property  formerly  In  the  old 
county,  but  embraced  within  the  new,  just 
as  It  is  coUMiai  against  vxooBrty  in  tbe  old 
county,  and  that  the  atttcers  of  the  new 
county  shall  assess  and  collect  the  same  as 
therein  provided.  It  Is  a  mattn  of  cnnmon 
knowledge,  of  which  tbe  court  will  take 
Judicial  notloe,  that  at  the  time  Lea  county 
was  created,  Ghaves  county  had  a  bonded 
Indebtedness  at  more  than  9176,000.  Tbe 
records  of  the  state  tax  commission,  of  wUch 
the  court  will  also  take  judicial  notice,  show 
that  tbe  value  of  the  taxable  property  in 
Chaves  county  is  about  seven  times  that  In 
Lea  coun^,  makii^^  the  latt^s  portlcm  of 
■ucfa  bonded  indebtedness  In  round  numbers 
f2S,000.  It  wtU  also  be  noted  tbat  these 
bonds  are  for  improveoiMits,  practically  all 
of  irtii^  ranain  In  Chaves  county,  and  of 
which  Lea  county  will  reap  no  future  ben- 
efit. 

tjecdon  9  (tf  the  act  iHrovldes  Qkat  as  soon 
as  practicable  tbe  board  of  loan  commisslon- 
ers  of  this  state  shall  ascertain  the  net 
amount  of  indebtedness  oC  Chaves  county  by 
deducting  the  cash  on  hand  to  meet  tbe 
same,  and  also  ascertain  the  total  value  of 
the  property  in  eadi  county,  as  shown  by 
tbe  tax  rolls  of  1916,  and  Shall  determine 
Lea  county's  porUmi  oC  such  debt,  "by  tbe 
ratio  whidL  the  value  <tf  the  taxable  proper- 
ty In  the  area  so  taken"  from  Chaves  cotmty 
"bears  to  the  total  value  of  the  taxable  protf- 
erty  In  swdi  county  as  shown  by  said  assess- 
ment roll,"  and  tbe  amount  so  fraud  to  be 
due  by  Lea  to  Qiaves  coanty  is  thereby  de- 
clared to  be  due. 

i3edlon  10  of  tbe  act  then  iwovldes  that 
the  proper  authorities  oC  Lea  county  shall 
Issue  and  sell  bonds  for  the  amount  so  found 
to  be  due,  and  turn  tbe  proceeds  over  to 
Chaves  county,  and  in  the  event  same  can- 
not be  aold  at  par  with  accrued  Interest,  that 
the  bonds  and  coupons  shall  be  turned  over 
to  Chavee  coun^,  and  the  proper  officers  of 
Lea  county  are  required  to  levy  and  collect 
sufficient  taxes  to  liquidate  said  bonds  and 
Interest  coupons  ss  tbe  same  mature.  It 
wlU  thus  be  seen  that  Lea  county  Is  charged 
with  her  full  share  of  C&aves  county's  In- 
debtedness, although  practically  all  the  im- 
provemente  built  from  tbe  proceeds  of  sucb 
bonds  remain  In  Chaves  county. 

Hectlona  4  and  8  of  the  act  provide  for 
the  sources  of  revenue  for  Lea  county,  from 
the  date  of  its  creation.  Sectiim  4  provides 
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Cor  the  dlstiibtitlon  and  dispoeal  of  those 
revenues  which  go  tor  the  support  of  the 
county,  and  Into  the  county  treasury  for  that 
purpose,  and  section  8  provides  for  the  dlsh 
position  of  those  taxes  levied  and  collected 
to  support  school  districts  and  munldpali- 
ties.  The  taxes  and  Income  therein  referred 
to  may  be  classified  In  four  classes.  We 
construe  section  4  as  providing  two  sources 
of  revenue  to  the  county  of  Lea  and  Ita  dis- 
position as  follows: 

(1)  The  portion  of  such  funds  to  which 
Lea  county  shall  be  entitled  according  to 
population,  number  of  school  diUdren,  area, 
amount  of  taxable  property,  or  other  condi- 
tions existing.  This  provision,  we  think,  re- 
lates solely  to  the  apportionment  made  by 
the  state  officers  charged  with  the  duty  In 
such  cases.  Appellants  argue  that  this,  as 
well  as  the  succeeding  portion  of  the  section, 
relates  to  the  duties  of  the  state  auditor  and 
has  no  reference  whatever  to  the  coimty 
treasurer  of  Chaves  coimty.  The  state  audi- 
tor, however,  has,  so  far  as  we  are  aware, 
no  power,  nor  is  he  charged  with  the  duty 
of  making  any  apportionment  of  moneys  to 
any  of  the  counties  of  the  state.  The  appor- 
tionment of  school  funds  is  made  by  the 
state  superintendent  of  public  Instruction. 
This  fund  is  derived  &*om  taxes  levied  upon 
all  property  within  the  state  and  from  vari- 
ous other  sources  not  necessary  to  be  enu- 
merated her&  The  money  derived  from  the 
United  States  government  from  forest  re- 
serves and  paid  over  to  the  various  states,  is 
apportioned  by  the  state  treasurer. 

(2)  Appellant  contends  that  the  lai^uage, 
"as  well  as  all  moneys  accruing  after  the 
dat«  when  this  act  goes  Into  effect  from 
taxes  upon  property  from  licenses  or  privi- 
leges In  said  county,  shall  belong  to  said 
county  of  l-ea,"  relates  likewise  to  m<mey  to 
be  apportioned  by  those  charged  with  the 
duty  of  making  the  ai^>ortlonnienta  and  dis- 
tribution provided  tor  In  the  first  portion  of 
this  section,  and  their  brief  contains  a  dia- 
gram of  the  language  by  which  they  under- 
take to  show  that  according  to  the  grammati- 
cal construction  of  the  language  it  could  have 
no  other  meaning.  Mr.  Sutherland  In  his 
work  on  statutory  Construction  (2d.  Bid.)  at 
section  409,  says: 

"It  is  better  always  to  adhere  to  a  nlain 
commoQ  seoso  interpretation  of  the  words  of 
the  statute  than  to  apply  to  them  a  refined  and 
technical  grammatical  conatrQction." 

The  first  portion  of  the  section  takes  care, 
as  we  view  it,  of  all  the  moneys  which  might 
be  In  the  hands  of  any  state  officer  which 
would  be  required  to  be  distributed  to  the 
various  counties.  And  to  give  the  latter 
portion  of  the  section  the  construction  for 
which  appellants  contend  would  be  to  make 
It  but  a  repetition  of  provisions  already  fully 
covered.  No  portion  of  the  privileged  tax, 
so  far  as  we  are  aware,  passes  Into  the  cusr 
tody  oi  any  state  <^clal.  The  license  tax 
for  selling  IntoxlcatlBg  liquor  of  course  goes 


to  the  state  treasurer  and  passes  Into  the 
school  fund,  but  this,  as  stated,  had  already 
been  taken  care  of.  The  county  license  fee 
for  the  sale  of  Intoxicating  Ugnor  goes,  how- 
ever, to  the  county  treasurer,  as  likewise  do 
the  occTipatldn  licenses  outside  of  IncorpwtU- 
ed  dUes  and  towns.  It  was  evidently  these 
fees  that  the  Legislature  had  In  mind  by  the 
provision  In  question.  The  same  Is  true  as 
to  the  taxes  collected.  In  our  Judgment  the 
two  classes  of  funds  referred  to  In  the  sec- 
tion are  entirely  separate  and  distinct;  the 
first,  in  a  general  way,  being  paid  Into  the 
state  treasury,  and  distributed  by  de^gnated 
facials,  and  paid  out  upon  the  warrant  of 
the  state  auditor;  the  second  was  ptt^rty 
collected  by  the  collector  of  Chaves  counter, 
and  paid  out  by  him.  There  Is  nothing  In 
the  section  to  bear  out  the  contention  of  ap- 
pellant that  all  the  funds  referred  to  are 
those  handled  by  the  state  auditor.  He  Is 
not  named,  nor  Is  any  other  officer  named 
as  the  person  by  whom  they  shall  be  dis- 
tributed. Since  these  funds  arose  trom  vari- 
ous sources,  and  are  collected  and  paid  out 
by  several  officers  In  the  line  of  their  duties, 
It  was  unnecessary  to  name  the  officer  who 
should  pay  the  same  to  the  treasurer  of 
Lea  county,  and  the  provision  tibat  they 
should  be  paid  over  was  sufficient  direction 
and  authority  for  any  and  every  officer  re- 
ceiving same,  or  any  of  them,  to  pay  them 
over  to  such  officer  of  Lea  county.  Our 
construction  is  strengthened  by  a  considera- 
tion of  section  8  of  the  act  This  section 
distinctly  provides  for  the  paying  over  to 
the  proper  officials  within  Lea  county  ot 
(1)  all  taxes  collected  for  school  purposes, 
and  (2)  those  assessed  and  collected  for  mu- 
nicipalities In  the  new  county.  There  is  but 
one  slight  ambiguity  in  the  latter  portion  of 
section  4  following  the  words  "as  well  as," 
and  this  Is  In  the  use  of  the  word  "accru- 
ing" after  the  word  "moneys."  The  phrase 
Is  "moneys  accruing  after  the  date  when 
this  act  goes  Into  ettect,"  and  not  "taxes  ac- 
cruing." 

[3]  Among  the  first  definitions  given  the 
word  "accruing"  In  1  O.  J.  733,  la  "arising," 
which  is  the  reasonable  and  logical  definition 
to  be  given  to  It  in  this  case.  It  Is  a  well- 
settled  principle  of  statutory  construction 
that  "uncertain  or  ambiguous  words  will  be 
construed  so  as,  if  possible,  to  produce  a 
reasonable  result"  (36  Cyc.  1112),  and  that 
"In  obedience  to  the  cardinal  rule  of  ascer- 
taining the  Intention  of  the  Legislature,  If 
more  than  one  significance  may  reasonably 
be  attached  to  the  language  used,  or  a  lit- 
eral construction  will  make  the  act  absurd, 
or  will  lead  to  injustice,  the  court  may  pr<H>- 
erly  resort  to  construction"  (36  Cya  1116). 
In  order  to  ascertain  the  legislative  Intent, 
"every  statute  must  be  construed  with  ref- 
erence to  the  object  intended  to  be  accom- 
plished it  In  order  to  ascertain  this  ob- 
ject It  Is  pTvger  to  consider  the  occasltm  and 
necessity  ot  Its  ttiactment^  tlie  defects  or 
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evils  In  tbB  former  law,  and  the  lemedy  pro- 
vided tbe  new  <»ie;  and  the  statute  sfaoold 
be  given  tbat  canstmctlon  wta^di  Is  best  cal- 
culated to  advance  its  object,  by  snnnnw- 
Ing  tbe  mischief  and  securing  the  benefits  in- 
tended." 80  Pre.  im 

Let  VLB  analyze  the  act  creating  Lea  comi- 
ty np(m  the  i»1ndS»le8  Just  quoted,  ^nie  pur- 
p«n  ot  the  act  was  clearly  to  create  a  new 
county,  and  provide  ft»-  Its  taialnteiianc& 
The  ZiCglBlatnre  determined  that  the  occa- 
sion and  necessity  for  Its  creation  existed. 
If  no  provision  had  bem  made  therefor  by 
any  statute,  the  evils  whldt  would  have 
followed  would  have  been  (1)  that  certain 
debts  of  tbe  oM  comity  would  have  fallen  in 
fun  upon  it,  while  Its  mesne  of  payment 
had  been  reduced,  and  &)  no  provision 
would  have  hem  made  for  running  the  new 
county  pending  tiie  assesanuatt  and  colleo- 
tloD  of  taxes.  The  first  of  these  was  folly 
met  "by  providing  that  the  new  county 
should  pay  its  prt^ortlon  In  full  of  tiie  debts 
by  a  b«ul  Issue.  It  Is  conceded  ttiat  tbe  lat- 
ter evil  was  provided  for  as  to  sdbocds  and 
mnnldpcUltles  1^  deUnquent  taxes.  It  Is  a 
well-known  fact  that  practically  the  cmly 
source  of  revenue  for  current  expenses  of  a 
county  fn»n  June  18th  to  near  December  Ist, 
following,  is  from  delinquent  taxea.  Lea 
conn^  must  carry  on  its  business  during 
that  p^od,  and  If  an  equally  reasonable 
oonstructim  of  the  act  can  be  made  to  x»o- 
vlde  for  this,  certainly  an  unreasonable  and 
strained  construction  diould  not  be  adopted. 
Etepecislly  is  this  tme  when  the  unjust  re* 
snlt  would  fMlow  that  Chaves  county  would 
collect  twlc^  and  lica  county  pay  twice,  at 
teast  a  part  of  the  debt  assumed.  Wte  can 
conceive  of  no  reason  why  the  Legidature 
could  have  intended  to  except  delinquent 
taxes  of  one  special  dass,  and  tbna  paralyze 
the  county's  activities  tar  halt  a  year,  and 
yet  include  all  other  claS8«t  of  delinquent 
revenues. 

The  reasonable  legislative  intent,  as  gath- 
txe&  from  the  four  comers  of  the  act,  leads 
us  to  this  Inevitable  cmcluidon:  Lea  coun- 
ty was  to  pay  tts  foil  proportion  of  Chaves 
county's  debt,  as  shown  by  the  net  balance 
then  due,  Chaves  county  retaining  the  prop- 
erty secured  by  reason  of  that  debt,  and  Lea 
county  was  to  have  all  revenues  and  income 
from  property  within  its  limits,  whether  de- 
linquent taxes  or  those  thereafter  maturing, 
as  in  a  measare  compensating  the  Inequali- 
ties arising  from  Its  assumption  of  a  por- 
tion of  Chavea  county's  debt.  For  the  rea- 
sons stated  we  conclude  that  Lea  county  Is 
entitled  to  the  moneys  arising  frcHn  the  de- 
linquent taxes  in  question. 

[2  J  One  question  remains,  however,  ifoif 
determination,  viz.:  Did  the  court  err  in  di- 
recting the  treasurer  of  Chaves  county  to 
collect  such  delinquent  taxes  and  pay  the 
portion  remaining  after  settling  with  tbe 


state,  to  the  treasurer  of  Lea  county?  As 
heretofore  shown  in  tlie  quotation  from 
Cooley  on  Taxation,  supra,  In  the  absence  of 
leglalatiTe  direction  to  the  ctmtrary,  the  du^ 
ty  of  collecting  the  tax,  theretofore  assess 
ed,  will  also  be  upon  the  officer  of  the  old 
municipality.  There  is  nothing  in  the  act 
creating  Lea  county  which  requires  or  aur 
thorlses  the  treasurer  of  Lea  county  to  col- 
lect these  taxes,  nor  is  there  any  jHro  vision 
made  for  the  tax  rqUs  of  the  treasurer's  of- 
fice of  Chaves  county  showing  sndb  taxes, 
to  be  o^sd  or  tran^erred  to  the  county  of 
Lea.  Clearly  as  to  the  tans  provided  for 
In  sectlm  8,  it  was  contemplated  that  aU 
deUnqnent  taxes  for  school  and  municipal 
puipoBBS  Aonld  be  collected  by  the  trees-- 
urer  ct  Chaves  coun^.  Property  taxes  are 
ooUected  at  the  same  time  as  school  and 
municipal  taxes  and  from  the  same  rolls, 
and  no  addltkmal  burden  is  thus  placed  on 
ttie  treosiuer  (tf  Chaves  ooimty,  and  there 
is  no  reason  why  he  should  have  been  re- 
quired to  collect  one  or  two  classes  of  these 
taxes  and  not  all  of  them.  To  say  the 
least,  the  act  in  question  Is  silent  upon  the 
questicm  as  to  which  <tf  On  two  fMeen 
should  adlect  the  taxes,  and  this  beh^tme, 
under  the  rules  stated,  the  duty  would  de- 
v<flve  upon  the  treasurer  of  Chav»  county. 

Vor  the  reasons  stated,  the  Judgment  of 
Oie  district  court  vrlll  be  affirmed,  and  it  is 
80  ordered. 

HANNA,  a  J.,  ooQcnra.  PABKEK,  J.,  be- 
ing absent,  did  not  partldpata, 
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rStfUabm  by  the  Court.) 

CowsnrUTiowAL  Law  <t=»300(l)  —  Euhtbut 
DoHAiN  «=>167(2>— Dd»  Pbocsss  of  Law— 

CONDBllNATION — NOTICB. 

Sections  5739  and  6743,  Inclusive,  Code 
1916,  providing  for  condemnation  of  right  of 
way  over  lands  of  another  for  acequia  purposes, 
are  oncoDBtitutional  in  that  they  make  no  pro- 
vision for  notice  to  the  owner  of  the  meeting 
of  the  appraisers  for  tbe  purpose  of  fixing  the 
damages,  nor  opportunity  to  be  beard  thereon. 

Appeal  from  District  Court,  Guadalupe 
County ;  Leahy,  Judge. 

Suit  for  injunction  by  Jarett  O.  Janes 
against  the  West  Puerto  de  Luna  Community 
Ditch.  Demurrer  to  complaint  overruled,  de- 
cree for  plaintlfF.  and  defradant  appeals.  Af- 
firmed. 

F.  Falrcloth,  of  Santa  Kosa,  for  appellant. 
B.  B.  Wright,  of  Santa  F6,  and  a  E.  Mc- 
Olnnis,  of  Santa  Bosa,  for  ax^^ee. 

HANNA,  C  J.  This  Is  an  appeal  by  the 
West  Puerto  de  Luna  Community  Ditch,  a 
corporation,  from  a  decree  rendered  by  the 
district  court  tor  Guadalupe  county. 
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The  suit  was  for  an  luJanctioD.  The  com- 
plaint, Id  subgtaoce  and  effect,  alleged  that 
Jarett  O.  Janes,  the  appellee,  was  the  owner 
of  the  "Agaa  Ne^ra  Qrant"  upon  which  arose 
certain  springs  which  were  the  sole  source  of 
water  supply  to  the  "Blto  Agua  Negra"  creek ; 
that  said  creek  mns  In  an  easterly  direction 
across  the  said  grant ;  that  appellant,  without 
right  and  authority  and  without  the  consent  of 
appellee,  is  engaged  in  digging  a  ditch  and  con- 
structing a  dam  and  splUway  on  the  lands  of 
appellee,  for  the  purpose  of  conducting  the 
waters  of  said  creek  for  its  own  purposes  and 
dtrerting  same  from  the  natural  channel  of 
said  creek;  that  the  appellee  will  be  ir- 
reparably damaged  should  su<^  action  be  per- 
mitted on  the  part  of  appellant,  in  that  ap- 
pellee will  be  deprived  of  the  use  and  benefit 
of  said  waters,  bis  land  to  some  extent  ren- 
dered useless  and  of  no  value,  and  rights  ob- 
tained to  said  waters  by  appellant  to  which 
it  Is  not  entitled.  It  was  also  alleged  that 
appellant  would  be  required  to  trespass  up- 
on the  lands  of  appellee  In  the  construction 
and  maintenance  of  said  ditch,  dam,  and  q;>ill- 
way,  and  that  consequently  the  land  would 
be  damaged  and  the  grass  destroyed.  Tbe 
appellee  prayed  that  appellant  and  its  officers, 
etc.,  be  enjoined  and  restrained  from  entering 
or  treBpasaing  upon  said  lands  for  the  pur- 
pose of  constructing,  building,  or  In  any  man- 
ner maintaining  said  ditch,  dam,  and  spill- 
way and  prohibited  from  conducting  the  wa- 
ters of  said  creek  through  said  ditch.  The 
complaint  also  prayed  for  the  Issuance  of  a 
mandatory  injunction  commanding  the  ap- 
pellant to  forthwith  restore  said  waters  of 
said  creek  to  the  natural  channel  thereof. 

A  demurrer  to.th^  complaint,  filed  by  appel- 
lant, was  overruled  by  the  trial  court  The 
demurrer  proceeded  upon  the  theory:  (1) 
That  the  water  users  under  said  community 
ditch  should  be  made  parties;  (2)  that  ap- 
pellee's remedy  was  by  way  of  quo  warranto 
and  not  by  a  suit  in  equity ;  (8)  that  the  com- 
plaint discloses  no  rl^t  in  appellee  to  the 
use  of  said  waters;  and  (4)  that  the  facts 
stated  in  the  complaint  disclose  that  appel- 
lant was  doing  only  that  Which  It  was  entitled 
to  do.  The  trial  court  overruled,  this  demur- 
rer, and  appellant  answered  to  the  complaint 
After  denying  certain  portions  of  the  com- 
plaint the  answer  set  up  facts  tending  to 
show  that  the  right  to  enter  upon  the  lands 
of  appellant  and  construct  the  said  ditch, 
dam,  and  spillway,  and  maintain  the  same, 
was  acquired  by  condemnation  proceedings  In 
a  court  of  the  Justice  of  the  peace,  such  pro- 
ceedings having  been  had  under  sections  5739 
to  S748,  incluslTe,  of  the  Code  191S.  Appel- 
lee's demurrer  to  this  answer  raised  the  fol- 
lowing questions:  (1)  That  the  court  igk 
which  the  alleged  condemnation  proceedings 
were  had  was  without  Jurisdiction  In  the 
premises;  (2)  that  said  proceedings  and  the 
action  taken  by  the  court  therein  were  coram 
non  Judice  and  void  because  no  applicaUon  to 
use  said  vatera  bad  been  made  by  apiwllant 


as  required  by  law;  and  that  appellant 
was  without  right  or  authority  to  enter  up- 
on the  lands  of  appellee.  Appellant  elected 
to  stand  upon  Its  answer,  after  the  court  had 
sustained  said  demurrer,  and  Judgment  was 
rendered  against  it  in  accordance  'with  the 
prayer  In  the  complaint. 

Sections  5739  to  6743,  inclusive.  Code  1916, 
enacted  In  Spanish  In  1866,  provide,  in  sub- 
stance and  effect,  that  .whenever  a  public 
ditch,  or  portion  thereof,  shall  be  destroyed, 
and  It  is  impossible  to  reconstruct  it  where 
It  formerly  ran,  the  new  ditch  or  portion 
thereof  may  be  constructed  on  lands  of  otliers 
by  offering  to  pay  the  owner  or  owners  com- 
pensation agreed  upon  between  said  owner 
and  the  parties  interested  in  said  ditch ;  that 
in  the  event  said  owner  or  owners  should  "im- 
properly refuse  or  decline  to  accept  the  com- 
pensation offered  by  the  parties  interested  in 
such  ditch,  or  ask  a  compensation  which  the 
parties  interested  do  not  agree  to  on  account 
of  its  exorbitance,"  the  Mayordomo  "shall  lay 
the  case  before  the  Justice  of  the  peace,"  and 
It  shall  thereupon  be  the  duty  of  the  said  Jus- 
tice of  the  peace  to  appoint  three  persons, 
"experts"  as  appraisers,  to  "establish  a  just 
compensatlou  to  be  paid  to  the  owner  or  own- 
era  solicited  to  permit  their  lands  to  be  ditch- 
ed." The  appraisers  are  required  to  take  an 
oath,  view  the  land  to  be  condemned,  ascer- 
tain whether  It  is  absolutely  necessary  to  con- 
demn the  land  viewed,  and  make  their  report 
to  the  said  Justice  of  the  peace  of  their  acts 
in  the  premises.  They  are  required  to  re- 
port the  name  of  the  owner  of  the  land  sought 
to  be  condemned,  the  sum  to  be  paid  for  the 
right  acquired  by  condemnation,  and  the  di- 
rectlm,  place,  and  point  where  the  opening 
for  the  new  ditch  shall  be  made.  Their  re- 
port apparently  has  the  effect  of  a  final  Judg- 
ment the  act  not  making  any  provision  for  a 
Judgment  or  decree  in  such  case  by  the  Jus- 
tice of  the  peace. 

1.  The  most  important  question  in  t>'^  case 
concerns  the  constitutionality  of  the  act.  It 
Is  argued  by  appellee  that  the  act  is  uncon- 
stitutional because  It  violates  section  18  of 
article  2  of  the  state  Constitution.  That  sec- 
tion provides  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law.  The  underlying  objection  made 
to  the  constitutionality  of  the  section  is  that 
they  make  no  provision  for  notice  to  the  own- 
er of  the  proceedings  nor  an  opportunity  to 
be  heard.  These  sections  have  been  before 
the  courts  of  the  territory  and  state  several 
times,  but  the  precise  question  Involved  here- 
in has  not  heretofore  been  considered.  The 
question  here  is,  not  whether  the  appellee  had 
notice  of  the  proceedings  and  an  opportunity 
to  be  heard  as  to  the  amount  of  damages  suf- 
fered by  him,  a  proposition  to  which  we  shall 
hereafter  refer,  but  whether  a  statute  pro- 
viding for  no  notice  is  constitutional.  The 
sections  cited  supra  provide  for  no  notice  of 
the  assessm^t  of  damages  by  the  appraisers, 
nor  la  any  provision  made  for  acquiring  Ju- 
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rtsdlcttcm  by  the  court  of  tbe  Justice  of  the 
peace  orer  the  iterson  of  the  owner  of  the 
laud  sought  to  be  taken  for  ditch  purposes  or 
changed  with  the  easement  The  proceed- 
ings provided  for  by  the  statute  contemplate 
that  the  report  of  the  appraisers  constitutes  a 
Judgment  or  decree  in  condemnation.  It  Is 
true  that  the  owner  of  the  land  sought  to  be 
taken  for  ditch  purposes  obtains  notice  that 
his  land  Is  desired  for  ditch  purposes,  because 
an  att^pt  must  be  made  by  tbe  parties  in- 
terested, under  the  statute,  to  obtain  the  ri^t 
from  the  owner  by  agreem«it  and  the  pay- 
ment of  agreed  compensation.  This  is  a  pre- 
liminary step  required  to  be  taken  before  tbe 
proceedings  for  condemnation  are  authorized. 
Compliance  was  bad  with  this  portion  of  the 
statute ;  but,  as  we  have  said,  the  statute  is 
silent  as  to  furtlier  notice  to  the  owner  in 
the  condemnation  proceedings.  So  far  as  the 
statute  Is  concerned,  the  interested  parties 
may  lay  the  case  before  the  Justice  of  the 
peace,  have  appraisers  appointed,  appraise 
tbe  land,  make  report  to  the  Justify  of  the 
peace,  and  thereupon  maintain  the  absolute 
right  to  the  use  of  the  land  so  condemned,  all 
without  any  semblance  of  notice  to  the  owner. 

In  10  R.  O.  li.  "Eminent  Domain,"  {  160,  it 
Is  said,  among  other  things: 

***  •  •  There  is  a  direct  conflict  of  an- 
thori^  on  the  conatitutionBlity  of  a  statute 
wMch  authorizes  the  taking  of  property  by  emi- 
nent domain  without  speciflcally  providing  for 
notice.  In  some  states  It  la  nrid  that,  if  it 
can  be  Inferred  from  other  provisions  of  stat- 
utes providing  or  assuming  that  the  owner  is  to 
be  represented  at  tbe  bearing,  that  the  Legisla- 
ture expected  that  he  was  to  be  notified,  and  if 
notice  was  in  fact  given  him,  the  owner  is  not 
deprived  of  any  constitutional  right;  but  In  a 
few  jurisdictlonB  it  Is  held  that,  unless  tbe  stat- 
ute specificaliy  regaires  notice  to  be  given  the 
land  owner,  ft  is  unconstitutional  and  cannot 
be  tbe  basis  of  a  valid  takin?.   •   •   •  " 

In  Sterrltt  v.  Toung,  14  Wyo.  146,  82  Pac 
946,  4  L.  R.  A.  (N.  S.)  169,  116  Am.  St  Rep. 
994,  a  leading  case  on  this  subject,  it  was 
held  that  a  statute  much  like  the  one  In  the 
case  at  bar  was  unconstitutional,  in  that  It 
did  not  provide  for  notice  to  the  landowner 
of  tbe  hearing  for  fixing  the  damages.  In 
that  case  tbe  statute  went  further  than  does 
the  sections  involved  in  the  case  at  bar,  in 
that  there  the  statute  provided  that  the 
county  commissioners  should  give  certain 
prescribed  notice  prior  to  tbe  appointment  of 
the  appraisers.  The  court  said: 

"It  is  contended  by  counsel  for  plaintiff  tiiat 
the  procedure  thus  provided  and  authorized  at- 
tempts to  take,  ana  anthorises  tiie  taking  of, 
private  property  without  due  process  of  law 
and  without  Just  compensation  to  tbe  owner, 
and  therefore  violates  both  the  letter  and  spirit 
of  the  Constitution,  and  is  void.  In  considering 
tbe  question  it  must  be  remembered  that  we  are 
dealing  with  tbe  ouestlon  of  the  ooostltutional- 
it;  of  tbe  law  only,  and  must  assume  that  all 
of  its  reqairements  are  to  be  fully  complied 
with,  and  that  nothing  has  been  or  will  be  done 
tlut  tbe  statute  does  not  In  express  terms  or  by 
necessaiT  implleatian  require.  *  *  *  It  is 
insisted  that,  as  the  statute  makes  no  provision 
for  notice  to  the  property  owner  as  to  the  lime 
or  place  of  the  meeting  of  the  appraisers,  he  is 


deprind  of  the  rl^t  to  be  heard  upon  Oie  ques- 
tion of  tbe  amount  of  damages,  and  tot  that 
reason  the  statute  contravenes  sections  6  and 
32  of  article  1  of  the  Constitution.  These  sec- 
tions of  the  GouBtitutioD  are  as  follows:  'No 
person  shall  be  deprived  of  life,  liberty,  or  ^p- 
er^  without  doe  process  of  law.*  *  *  *  That 
the  owner  of  property  taken  from  liim  by  virtue 
of  the  right  of  eminent  domain  is  entitled  to  no- 
tice and  an  opportunity  to  be  beard  ii^n  the 
question  of  the  amount  of  his  compensation  can 
hardly  be  questioned.  The  decisions  are  almost 
unanimous  on  that  subject  But  the  important 
question  presented  in  this  case  is:  Must  the 
statute  so  provide?  Upon  this  question  there 
is  an  apparent  if  not  i«al,  conflict  in  the  deci- 
sions. In  many  cases  it  has  been  held  that  no- 
tice must  be  given,  although  the  statute  does  not 
in  terms  require  it,  and  that  a  statute  providing 
for  a  hearing  implies  that  notice  must  be  given, 
or  the  proceeding  will  be  void." 

court  after  reviewing  the  case  on  the 
subject,  said: 

"We  are  of  the  opinion  that  the  better  reason- 
ing is  that  tbe  statute  must  provide  for  notice, 
and  that  where  none  is  provided,  it  should  not 
be  implied  by  the  court   •    •   •  " 

In  Board  of  Education  v.  AUdredge.  18 
Okl.  205,  78  Pac.  1104,  dted  In  tbe  foregoing 
case,  tt  was  said; 

"After  a  careful  examination  of  all  the  author- 
ities at  our  command,  we  are  dearly  of  the  opin- 
ion that  the  statute  must  stand  or  fall  as  enact- 
ed by  the  Legislature;  and  that  where  no  no- 
tice is  ivovided,  a  court  ought  not  to  say  that 
notice  is  implied;  and,  as  has  been  said  by  other 
law-writers,  the  question  is,  not  what  was 
done,  bnt  what  did  tbe  statute  authorise  to  be 
done?" 

lo  Lacey  t.  Lemmons,  22  N,  54*  50.  108 
Pac.  94»f  Wi,  this  cout  held  a  statute  nn- 
oonstitutknal  in  that  it  tailed  to  provide  for 
notice  to  tlw  owner  of  tbe  sdsnre  and  sale  of 
cattle.  In  Uiat  case  It  appeared  that  as  a 
matter  of  fact  the  cnrner  bad  such  notioe, 
tmt  we  said: 

"It  is  not  what  &  done  under  a  statnte  in  a 
given  case,  bat  it  is  what  may  be  done,  that  de- 
termines its  constitutionality.'' 

We  do  not  mean  to  hold  tbat  a  statute  Is 
onconstltntlonal  If  It  provides  tor  notice  of 
tbe  prooeedtngs  heton  the  Jostlce  of  the 
peace.  Had  the  statute  In  question  provided 
for  any  process  upon- the  own«  snffldent  to 
^ve  him  notke  that  luiKeedlncs  were  belns 
taken  to  condemn  his  land,  thus  conferring 
upon  him  the  right  to  contest  the  proceed- 
ings and  thereby  litigate  the  question  of 
damages,  it  conid  hardly  be  doubted  but  that 
under  such  drcnmstances  tb»  statute  would 
be  constitutional.  But  hoe  tbe  statute  makes 
no  such  provision. 

The  ftict  therefore  that  appellee  may  have 
had  notice  of  the  proceedings  In  all  respects 
has  no  effect  In  determining  the  question. 
From  what  has  been  satd  It  is  obvious  that 
sections  5739  to  5743,  inclusive,  are  unconsti- 
tutional ;  hence  appellant  acquired  no  right 
to  enter  upon  the  lands  of  the  appellee  by 
attempted  comdemnatlon  proceedings  there- 
under. This  conclusion  makes  It  unnecessa- 
ry to  consider  the  other  questions  raised  by 
appellant  In  the  end  Ite  rights  are  depend- 
ent upon  the  constitutionality  of  the  torego- 


Digitized  by  Google 


312 


in  PACIFIC 


BEPOBTKR 


ing  secUons  ot  our  atatntes,  tnd,  havlnff  ao- 
quired  no  right  to  enter  wpoa  ttie  lands  ot 
appellee  by  virtue  of  proceedings  thereunder, 
It  was  without  right  to  continue  In  tho  eon- 
strnction  of  Its  work  thereon,  and  the  acdon 
of  the  trial  court  was  correct 

The  Judgment  of  the  trial  court  will  there> 
fore  be  affirmed,  and  It  Is  so  ordered. 

ROBERTS,  J.,  concurs.  PARKEB*  7.,  be- 
ing absent,  did  not  participate 


KNIGHT  T.  FAIELESS.    (N&  1042.) 
(Supreme  Court  d  New  Mexico.  Dee.  7, 1917.) 

(Byllabua  ly  the  Oovrt.} 

1.  Taxation  «=s>699— Tax  Saij>-Bedeicftxoh 
— i'ime — "pubchaseb." 

Countiea  purchasing  tax  sale  certlficateB  at 
tax  sales  are  purchasers  within  the  meaning  of 
the  statnte,  br  virtue  of  the  provisions  of  sec- 
tion 23)  c  22,  Laws  1899;  hence  the  ovner 
can  onlv  redeem  from  the  county  by  paying  to 
the  collector  the  amount  of  purchase  money, 
with  the  specified  interest  and  costs,  within  three 
years. 

CEd.  Note.— For  other  definitions  «ee  Words 
and  Phrases,  First  and  Second  Series,  Pur- 
chaser.] 

2.  Taxation  ^734(4)— Tax  SAi^-ViXXDiTT 
— Dgecbiption. 

Where  property  is  assessed  in  the  name  of 
one  not  the  ownn:  thereof,  by  a  correct  descrip- 
tion, and  the  taxes  thereon  are  not  paid,  and 
the  property  is  Bold  for  such  taxes,  and  a  tax 
deed  is  issued  therefor,  the  rightful  owner  of  the 
property  cannot  defeat  such  sale  by  evidence 
that  the  owner  returned  the  same  under  a  blanket 
-assessment  which  gave  no  intimaticoi  as  to  the 

Sroperty  listed,  or  its  description,  where  the 
uty  is  cast  upon  the  owner  by  statute  "to  see 
that  8U<A  property  is  properly  listed  for  taxa- 
tion on  the  assessment  roll,"  and  the  statute 
rsQuires  real  estate  to  be  Mated  by  such  a  de- 
scription as  will  serve  to  Identic  it ;  the  stat- 
ute also  providing  that  the  sale  of  property  for 
delinquent  taxes  uiall  not  be  invalidated  by  rea- 
son of  the  property  listed  In  the  name  ni 
the  wrong  person. 

Appeal  team  District  Courts  Otero  County ; 
Leahy,  Judge. 

Action  to  quiet  title  "by  Ell  Knight  against 
Rhoda  Falriess.  Judgment  for  d^iendant, 
and  plaintiff  appeals.  Affirmed. 

See,  also,  161  Pac.  1110. 

J.  L.  Lawson,  of  Alomogordo,  and  Holt  & 
Sutherland,  of  Las  Cruces,  for  appellant. 
B.  R.  Wright,  of  Santa  F6,  for  ai^lee. 

ROBERTS.  J.  Appellant,  In  the  court  be- 
low, sought  to  quiet  title  to  hortalizas  62, 
63,  70,  71,  82,  90,  91,  and  100,  and  lots  1,  2, 

3.  and  4  of  block  $2  ot  the  town  of  Tula- 
rosa,  Otero  county,  a?  against  the  appellee, 
and  Irby  L.  Falriess,  since  deceased.  As 
whatever  title  Irby  Falriess  had  in  the 
property  vested  in  appellee,  she  alone  is  in- 
terested in  sustaining  the  Judgment  of  the 
district  court.  Appellant  claimed  under  cer- 
tain deeds  of  conveyance  but  was  not  able 


to  trace  title  to  the  government  Appellee 
claimed  under  a  tax  deed,  issued  by  the 
treasurer  of  Otero  county.  It  appears  that 
tibe  property  in  controro:^  bad  been  atAA  to 
the  connt7  of  Otrao  In  tbe  year  1904  tbr  oer^ 
tain  dellnquoit  taxes  tor  the  year  1902.  The 
tax  sale  cratlflcate  wsa  sold  to  Irtiy  L.  Fsli^ 
less  and  the  appellee  the  county  treasurer, 
In  1911,  and  subseqnoitlT  a  tax  deed  was  is- 
sued to  them  by  the  county  treasurer.  The 
sale  of  the  pn^rt?  for  taxes  was  unda  an 
assessment  made  in  the  name  of  J.  F.  lOller, 
who  formor^  owned  the  property,  but  ap- 
parently the  tittle  had  passed  to  other  par- 
ties prior  to  the  time  the  assessment  was 
made  Hie  taxes  amounted  to  more  than 
126^  In  1902  the  record  shows  tbat  a  man 
named  Lee  owned  an  Interest  In  the  proper^. 
Subsequently  Cox  and  Moore  conveyed  each 
a  one-third  Interest  In  the  prop«ty,  but  when 
or  how  they  derived  title,  If  such  they  had, 
does  not  appear.  In  the  year  1902  the  agent 
for  Oox,  Lee,  and  Hoore  made  a  tax  return 
as  follows:  "Cox,  Lee  and  Moore,  total  val- 
ue of  town  lots,  water  rights,  real  estate, 
lots,  etc.,  in  Tularosa,  (6,600."  This  was 
placed  upon  the  tax  nflls  by  the  asseeuor  as 
follows : 

,  "Oox,  Lee  and  Moore,  total  value  of  town  lots, 
water  rights,  real  estate,  lots,  etc.,  in  Tularosa, 
Receipt  Vo.  1697,  1902,  $6,500,  value  of  land 
and  improvements  fixed  by  assessor,  approved 
by  county  commissioners  and  fixed  as  final  as- 
sessed valuation.  Total  taxes  $222.B5,  penalty 
#5-56." 

Upon  the  trial  appellant  offered  to  show 
tliat  the  real  estate  In  question  was  intend- 
ed to  and  was  Included  In  sudi  general  re- 
turn. The  court  refused  to  admit  the  offered 
evidence,  and  made  findings  of  fact,  In  which 
It  found  that  the  taxes  upon  the  real  estate 
included  In  the  tax  deed,  save  hortallzas  82 
and  91,  had  not  been  paid,  and  upheld  the 
validity  of  the  tax  deed.  Appellee  was  de- 
creed to  be  the  owner  of  all  the  real  estate 
excei^t  hortallzas  82  and  91,  title  to  which 
was  adjudicated  to  be  in  appellant.  From 
this  judgment  this  appeal  Is  prosecuted. 

Many  of  the  questions  presented  by  ap- 
pellant have  been  dlsiwsed  of  by  this  court 
in  the  recent  case  of  Maxwell  v.  Page,  168 
Pac.  492,  decided  at  the  present  terra,  and 
require  no  further  consideration.  ^Is  la 
true  of  the  first  five  pn^KWitlons  argned 
appellant. 

[1]  1.  The  first  pt^t  which  requires  con- 
sideration is  as  to  whether  or  not  counties 
purchasing  at  a  tax  sale  are  in  the  same 
position  as  other  purchasers  in  so  t&r  as  the 
right  of  redemption  Is  concerned  by  the  own- 
er. Appellant  offered  to  show  that  in  July, 
1911,  he  tendered  to  the  county  treasurer 
the  taxes,  penalty,  and  interest  due  upon 
lot  or  hortallzB  100.  The  property  was  sold 
for  taxes  for  the  year  1902.  Sale  was  made 
to  the  county  on  April  26,  1904.  The  three- 
year  redemption  expired  on  April  26,  1907. 
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tt  title  to  tbe  pr<^>erty  bad  vested  In  tbo 
county  prior  to  July,  1911,  certainly  appel* 
laot  had  no  rlgbt  to  redeem  unifies  such 
rlgbt  was  sPedflcaUy  conferred  by  statute. 
This  matter  la  settled  by  section  23,  a  22, 
Laws  1899,  which  was  in  foroe  during  the 
periods  named.  This  section  provides  for 
the  purduue  the  coonty  where  the  prop- 
erty is  not  Kdd  to  otber  Uddara,  and  pro- 
vides: 

"Counties  purcbaaing  at  tax  sales  shall  be 
deenfed  purchasers'  within  the  meanins  of  this 
act" 

Ihe  same  8ectl<m  provides : 

"But  the  former  owner  shall  have  the  right  to 
redeem  the  same  at  any  time  within  tiiree  years 
from  the  date  &t  sale  by  paytne  to  the  collector 
then  in  office  for  the  use  <a  the  purchaser  the 
amount  of  purchase  mmiey  with  interest  at  the 
rate  of  1%  per  cent,  per  month  from  the  date 
of  such  sate,"  efee; 

In  view  of  this  statute  the  former  owner 
bad  no  right  to  redeem  from  the  county  aft- 
er the  three-year  period  oC  redemptton  had 

expired. 

[2]  The  remaining  guestionB  all  Involve  the 
same  general  pr<^sltlons  and  may  be  stat- 
ed as  follows :  Where  the  owner  of  real  es- 
tate fails  to  list  the  same  with  the  county 
assessor  by  proper  description  sufficient  to 
identify  the  same,  and  such  property  Is  cor- 
rectly and  properly  described  in  the  name  of 
some  otber  person,  under  which  correct  de- 
scription the  taxes  are  not  paid  and  the  prop- 
erty Is  sold  for  such  delinquent  taxes  and  a 
tax  deed  Is  issued  upon  such  certlScate  of 
sale,  can  the  owner,  by  parol  evidence,  show 
that  such  property  was  Included,  or  Intended 
to  be  Included,  in  a  general  return  made  by 
him,  or  by  an  incorrect  description  which 
did  not  serve  to  Identify  the  property  and 
by  so  doing  defeat  the  tax  deed?  As  to  cer- 
tain of  the  real  estate  involved  here,  ap- 
pellant offered  to  show,  as  hereinbefore  set 
out,  Hiat  the  property  was  returned  for  tax- 
es hy  the  agent  of  Oox,  Lee,  and  Moore  under 
the  gmeral  designation  of  "total  value  of 
town  lots,  water  rights,  real  estate,  lots,  etc., 
In  Tularosa."  Certain  other  of  the  lots  were 
incorrectly  described,  if,  in  fact,  any  at- 
tempt was  made  to  return  them  in  the  name 
of  other  parties.  The  court  refused  to  permit 
appellant  to  introduce  evidence  as  to  the 
intention  of  the  parties  who  made  sudi  gen- 
eral return.  We  have  been  unable  to  find 
any  cases  directly  in  point  on  this  pr<ff>o- 
sitlon.  The  statute  (section  20,  c  22,  laws 
1899)  provided: 

"Sec.  25.  It  is  hereby  made  the  duty  of  every 
person,  firm  or  corporation,  owning  or  having 
any  interest,  legal  or  equitable,  in  any  real  es- 
tate or  other  property,  m  this  territory,  on  the 
flrst  day  of  March  of  any  year,  to  see  that  sneh 
property  is  properly  listed  for  taxation  on  the 
aSKssment  roll  for  such  year  in  the  county 
Ib  whi<A  the  same  is  situated ;  and  if  such  prop- 
erty is  described  In  the  assessment  roll  and  de- 
linquent tax  list  for  any  year  by  such  descrip- 
tkm  as  will  serve  to  identify  the  same,  the  saJe 
of  such  property  for  taxes  as  provided  in  this 
act  shall  not  be  void  or  set  aside  on  account 
of  any  error  or  irregularity  in  listing  Uie  same 


open  such  roll  or  list  either  as  to  the  name  or 
Dames  of  the  owners  thereof,  or  by  reasw  of  its 
being  listed  in  the  name  of  the  wrong  person." 

From  the  above  statute  it  will  be  observ- 
ed that  the  Legislature  has  cast  the  duty  up- 
on the  owner  of  reporting  his  real  estate  for 
the  purpose  of  taxation  and  "to  see  that 
such  property  Is  properly  listed  for  taxation 
on  the  assessment  roll  for  such  year,"  etc. 
Concededly  the  taxpayer  or  taxpayers  In  the 
present  case  failed  to  discharge  the  duty 
cast  upon  them  by  the  statute.  Apparently 
the  real  estate  had  been  listed  theretofore 
In  the  name  of  Kmier,  and  the  assessor,  in 
the  absence  of  evidence  to  the  contrary,  con- 
tinued to  list  the  real  estate  by  correct  de- 
scription in  the  name  of  such  former  owner. 
That  it  was  not  the  duty  of  the  assessor  to 
search  the  records  of  the  county  to  ascertain 
the  correct  name  of  the  owner  of  rpal  estate 
was  settled  by  this  court  iu  the  case  of 
Daughtry  v.  Huny,  18  N.  BC  85.  188  Pac. 
101.  In  1  Oooley  on  TUatlon  (8d  EdJ.  it  la 
said: 

'Hiere  can  be  no  doubt  about  the  poww  «t 
the  Legislature  to  impose  upon  the  owner  of 
proper^  the  personal  duty  vt  reporting  it  for  the 
purpose  of  taxation  in  any  fonn  or  manner  it 
may  be  deemed  best." 

If  It  were  penninible  for  an  owner  of 
pn^erty,  under  a  statute  wbidi  makes  It  bis 
dut7  to  aee  that  bis  property  la  property  list- 
ed for  taxation  and  to  make  a  return  thereof 
for  such  purpose,  to  make  a  general  return 
which  gives  no  clue  or  indication  as  to  what 
property  he  intended  to  list,  and  by  so  doing 
defeat  a  tax  sale  of  any  part  of  real  estate 
whl(^  he  might  own,  correctly  listed  as  to 
description  In  the  name  of  some  other  persou, 
the  door  to  fraud  and  evasion  of  taxes  would 
be  thrown  open.  Here  appellant  seeks  to 
profit  or  to  take  advantage  of  the  failure  of 
the  owner  of  the  property  to  discharge  his 
statutory  duty.  This  he  cannot  do.  The  gen- 
eral return  made  by  the  owner  might  have  in- 
cluded one  lot  or  all  the  real  estate  in  the 
taxing  precinct  so  far  as  appears  from  the  re- 
turns. The  same  character  of  question  was 
before  the  Sapreme  Ckmrt  of  OaUfornia  in  the 
case  of  San  Francisco  v.  Flood.  64  Cal.  504, 
2  Pac.  264,  wherein  the  court  said: 

"Whether  the  description  was  furnished  by  the 
taxpayer,  or  was  made  by  the  assessor,  the  tax- 
payer having  failed  to  furnish  a  list,  the  com- 

K'  lint  of  the  taxpayer  in  regard  to  it  should  not 
regarded.  In  oar  opinion  It  la  Uie  duty  of 
the  taxpayer  to  fumlsb  a  true  and  correct  list 
of  his  tazables  to  the  assessor,  and,  if  he  fails 
to  do  so  and  any  loss  should  result  to  him  in  con- 
sequence of  such  failure,  his  complaints  on  such 
score  should  meet  with  no  favor  in  a  court  of 
jnstice." 

"Parol  evidence,  bowever,  may  be  admitted 
for  the  puriwBe  of  explaining  descriptive  matter 
in  the  assessment  list  or  applying  it  to  its  intend- 
ed object,  provided  the  list  itself  fumisheB  an 
unmistakable  clue  for  the  application  of  such 
testimony."   87  Qyc.  1071. 

An  examination  of  the  authorities  dted  to 
this  pn^MSitlon  and  to  the  general  pr(q;)osl- 
tlona  stated  In  tbe  same  paragraph  of  Gya 
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shows  that  the  qaestion  nsoally  before  the 
court  for  decision  has  related  to  mattertj 
other  than  the  deacription  of  pro[)erty.  There 
are  a  few  cases  to  be  found  (s<Hne  of  them 
being  cited  In  appellant's  brief)  where  It  has 
been  permitted  to  show  that  two  descriptions 
appearing  upon  the  tax  rolls  are  In  reality 
the  same  proi>erty,  thereby  showing  a  double 
assessment  But  no  case  can  be  found,  so 
far  as  our  research  has  developed,  where  a 
taxpayer,  by  mere  word  of  mouth,  has  been 
permitted  to  manufacture  a  complete  descrip- 
tion. The  description  uiwu  the  tax  roll  must 
of  itself  fornlsh  the  due.  Even  the  taxpayer 
cannot  by  his  mere  word  vary  or  emitnuUct 
the  particulara  set  forth  In  the  assenment 
rolL  37  Oyc.  1071.  The  only  caae  we  have 
been  able  to  find  that  is  In  point  In  principle 
ia  the  case  of  BMXvey  t.  IC^er,  117  Cal.  60, 
48  Pac.  1014.  In  thla  caae  the  owners  of  the 
title  out  of  possession  brou^t  suit  to  qnlet 
title.  The  defendant  claimed  a  new  and  par- 
amount title  under  color  of  title,  payment  of 
taxes,  and  possession  for  the  statutory  period. 
The  question  in  the  cause  was  as  to  the  pay- 
ment of  taxes  by  the  defendant  for  one  year 
during  the  statutory  period.  The  plaintiff 
claimed  to  have  paid  the  taxes  for  this  par- 
ticular year,  and  the  defendant  claimed  that 
there  were  no  taxes  assessed  for  that  par- 
ticular year,  because  the  descrlptioa  niider 
which  the  plaintiff  claimed  to  hare  paid  the 
taxes  was  so  defective  that  the  aasesament  as 
made  did  not  Indnde  the  lands  In  qneatlon. 
Upon  the  trial  of  the  case  an  attempt  was 
made  to  prove  by  parol  what  was  In  the  mind 
<tf  the  assessor  when  be  made  the  assessment. 
In  other  words,  what  land  did  he  Intend  to 
Include  In  the  defective  description.  The 
court  htid  the  description  defective,  and  sus- 
tained the  trial  court  In  refusing  to  permit 
oral  testimony  to  show  the  intention  of  the 
assessor  when  he  made  the  assessment  If 
the  role  announced  by  the  California  court  is 
sound,  can  the  taxpayer,  upcm  whom  Is  cast 
the  specific  duty  of  furnishing  a  list  and  de- 
scrlptltm  of  hla  prc^rty,  and  who  actually 
made  the  defective  return,  be  heard  to  say 
what  was  in  his  mind  at  the  time  he  made 
the  defective  return?  Shall  secret  intent  be 
the  rule  of  action  in  tax  matters?  If  so, 
what  Is  the  necessity  of  statute  law  or  even 
of  the  courts? 

Our  conclusion  Is  that  the  court  prc^erly 
refused  to  permit  appellant  to  show  that  the 
real  estate  in  question  was  included,  or  in- 
tended to  be  infdoded,  in  the  blanket  assess- 
ment 

Some  questions  are  discussed  hy  appellant 
in  his  brief  not  covered  by  the  assignment  of 
error,  and,  of  course,  are  not  before  the  court 
for  review.  Aj^Uee  raises  some  practice 
questions  which,  were  they  considered,  might 
prevent  a  review  of  the  caae  on  Its  merits, 


but  in  view  of  our  conclusion,  it  becomes  un- 
necessary to  consider  them. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  will  be  affirmed,  and  it  Is  so  or- 
dered. 

HANNA,  0.  J.,  concurs.  PABKEB,  be- 
ing absent,  did  not  participate. 


BARRY  et  al.  v.  BOARD  OF  EDUCATION 
OF  CITY  OP  OLOVIS  el  at    (No.  2168.) 

(Supmae  Court  of  New  Mexico.   Nov.  2B, 

1017.) 

SOHOOU  AND  SCHQOI.  DiBTBIOIB  «=i07(4).  111 

—  IssuAHCB  OF  Bonos  —  Euction  —  Va- 
uniTT. 

Where  an  election  is  special,  and  the  stat- 
ute prescribes  the  authority  which  must  call  the 
election,  the  time  and  place  of  holding  the  elec- 
tion can  be  fixed  only  by  the  authorities  desig- 
nated in  the  statute.  Hence  municipal  school 
district  bonde,  authorized  at  a  special  election, 
called,  held,  and  conducted  by  the  board  of  edu- 
cation, instead  of  the  city  council  and  mayor,  aa 
provided  by  statute,  are  invalid,  and  their  issu- 
ance and  -sale  may  be  oijoined. 

Appeal  from  District  Court  Curry  Coun- 
ty :  McClure,  Judge. 

Suit  for  Injunction  by  John  H.  Barry 
and  others  against  the  Board  of  Education 
of  the  City  of  Clovis,  State  of  New  Mexico, 
and  A.  Z.  Rogers.  Judgment  for  defendants, 
and  plalntUEs  appeal.  Reversed,  and  cause 
remanded,  with  instructions  to  issue  an  in- 
JunctlOD. 

A.  W.  Hodcenhnll,  of  dovls,  for  an>el- 
lanta.  Patton  ft  Bratton,  of  Clovis,  for  ap- 
pellees. 

BOBBBT8,  J.  Appellants  are  citizens  and 
taxpayers  of  the  dty  of  Olovis,  Ourry  county, 
this  states  and  of  the  municipal  scdiool  dis- 
trict within  BUdi  city.  Prior  to  November 
17.  1B17,  such  municipal  district  had  btid 
two  electUms  for  ttie  purpose  of  voting  upon 
tbB  question  of  the  Issuance  of  $75,000  worth 
at  school  district  bonds  of  such  district,  for 
the  pnrpose  of  building  and  completing  a 
pnvoeed  new  liigb  sdiool  building;  $00^000 
worth  of  bonds  being  authmlzed  at  the  first 
election,  and  920,000  more  at  the  second  elec- 
tion. The  bonds  were  aathorlsed  by  a  large 
majority  ct  the  votes  cast  and  have  been 
signed  bf  the  president  ctf  the  school  board* 
and  sucb  achooi  board  has  mtered  Into  a 
contract  with  a  contractor  for  the  erection 
of  the  building  oontouplated.  By  ttie  terms 
of  the  contract,  audi  contractor  agreed  to 
acc^t  the  bonds  at  par  In  payment  for  the 
erection  of  the  school  building  'She  bonds 
have  not  been  delivezed  to  the  contractor,  but 
were  placed  In  escrow  with  a  named  bank 
for  delivery  under  Uie  terms  of  the  contract 

On  the  ITtb  day  of  November,  1917,  the  ap- 
pellants filed  suit  In  the  district  court  of 
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Curry  county  against  the  board  of  education  { 
of  the  dty  of  CIotIb  and  A.  Z.  Rogers,  tlie 
contractor,  and  In  their  complaint  tbey  set 
forth  die  Acta  as  above  stated,  and  further 
alleged  that  said  bonds  were  illegal  and 
Toid  because  such  elections  had  not  been 
tailed  and  held  by  the  proper  authorities; 
that  such  elections  had  been  called  and  notice 
thereof  given  and  the  officers  for  conducting 
such  elections  had  been  appointed  by  the 
board  of.  education  of  the  dty  of  ClOTla; 
whereas,  under  the  law  such  elections  could 
only  be  legally  called,  held,  and  conducted 
by  the  mayor  and  dty  coundl  of  the  dty  of 
CIotIb.  The  complaint  prayed  an  Injunction 
against  the  board  of  education  and  the  con- 
tractor, ttijolnlng  them  from  negotiating  such 
bonds  or  proceeding  farther  under  the  con- 
tract for  the  erectiim  of  mch  school  hoildtng. 
^e  district  court  htid  the  Nmds  to  be  valid 
and  legal  obHgationB  of  the  school  district 
and  denied  the  InJoncUon,  from  which  judg- 
ment of  the  district  court  thla  appeal  is 
proaeciited< 

The  only  attack  iqiOD  Uie  validity  of  the 
bonds  In  queetUm  la  that  Ihe  election  was  not 
called  and  notice  thereof  given  by  ttie  prop- 
er anthoritiea.  In  the  case  of  Board  of  Edu- 
cation V.  Citizani^  Nat  Bank,  167  Pac.  Tlfi. 
this  court  conrtmed  the  statntea  relative  to 
voting  bonds  by  mnnldpal  sdiool  diatrlcts 
and  held  that  such  an  election  Should  be 
called,  held,  and  condncted  In  the  same  man- 
ner as  sdiool  officials  are  elected.  In  so  far 
as  such  procedure  Is  applicable  and  abld 
that  the  A&Moa  should  be  called  by  the  dty 
council,  notice  thereof  given  by  the  mayor, 
and  the  returns  made  to  and  canvassed  by 
the  dty  derk  and  mayor,  all  as  provided  for 
In  the  case  of  Atoctlon  of  the  mnnldpal  school 
district  offlcera:  In  the  Instant  case  appel- 
lees concede  that  the  pnqwr  procedure  In 
this  regard  was  not  followed,  bnt  Insist  that 
It  was  an  Irr^ularlty  In  calling  and  con- 
ducting and  holding  the  election  which  did 
not  invalidate  the  result  of  the  election,  no 
fraud  being  practiced.  Tbey  are  wrong,  bow- 
ever,  in  this  contention. 

Where  an  election  is  held  under  authority 
of  an  order  of  the  proper  authorities  and  In 
the  main  conforms  to  the  requirements  of 
the  statute,  though  wanting  in  some  particu- 
lar not  essential  to  the  power  to  hold  such  an 
election,  and  is  acquiesced  In  by  the  people 
and  approved  by  their  agent,  such  irregulari- 
ties do  not  render  the  bonds  thus  issued  void, 
but,  as  stated  in  9  R.  G.  U  |  20: 

"It  is  in  any  event  essential  to  the  validity  of 
sacb  election  that  tbev  be  called,  and  the  time 
and  place  thwnai  flzea  l/y  the  very  agency  de8> 
ifnated  by  law  and  by  none  other.  E\>r  ex- 
ample, where  a  mayor  and  city  council  are  au- 
tiiorbsed  to  call  a  epecial  election,  the  mayor  b&a 
no  power  to  act  alone,  or  where  the  governor 
and  the  board  of  supervisors  are  given  antbor- 
ity  an  election  called  by  the  sheriff  will  be  in- 
valid. An  election  not  called  by  the  proper 
officers  is  without  authority  of  law  and  void.' 


A  very  valuable  note  on  this  propoiritl<«  Is 
found  in  90  Am.  St  Rep.  61: 

"Where  an  election  is  spedal,  and  the  stat- 
ute prescribes  tiie  authority  which  must  call  the 
election,  the  time  and  place  ot  holding  the  elec- 
tion can  ha  fixed  only  by  the  anthonties  desig- 
nated in  the  statute.  So  where  the  Governor 
or  the  board  ot  supervisors  have  authority  to 
call  a  special  election,  one  called  by  the  sheriff 
will  be  InvaUd.  People  v.  Pahner,  91  Mich.  283, 
SI  N.  W.  989.  In  this  respect  general  clee- 
tions,  the  time  and  place  of  holding  which  are 
fixed  by  law,  differ  from  special  elections,  in 
that  a  failure  to  properly  calf  such  electioDs  will 
not  invalidate  them.  But  in  special  elections, 
where  the  law  6xea  no  time  or  place  ot  holding 
them,  leaving  that  to  he  named  by  some  author- 
ity named  in  the  statute,  it  is  essential  to  the 
validity  of  such  elections  that  tbey  be  called, 
and  the  time  and  place  thereof  fixed,  by  the 
very  agency  designated  by  law,  and  none  other. 
Stephens  v.  People,  89  lU.  337.  And  see  Adait 
V.  Secretary  of  State,  84  Mich.  420,  48  N.  W. 
31  [11  L.  R.  A.  GS4];  People  v.  Highland  Park, 
88  Mich.  658,  60  N.  W.  660;  Pe<mte  v.  Porter, 
6  Cat  26;  People  v.  Martin,  12  OaL  400.  So 
where  a  mayor  and  city  council  are  anthorlzed 
to  call  a  special  election  to  submit  the  question 
of  incorporation  to  the  voters,  the  mayor  alone 
has  no  power  to  aot.  Stephens  v.  People,  89 
IlL  337.  And  where  a  town  clerk  is  the  proper 
officer  to  call  an  election  to  vote  aid  to  a  rail- 
road, en  election  called  by  tovni  supervisors  wQI 
be  void.  EVrce  v.  Batavia,  61  111.  99.  And  see 
Clark  V.  Board  of  SupervisorSr  27  111.  SOC." 

From  the  foregoing  authorities  it  Is  appar- 
ent that  the  election  In  question  was  called 
and  notice  thereof  given  by  the  wrong  agen- 
cy, and  the  bonds  authorized  by  such  elec- 
tion are  Invalid.  Had  the  bonds  In  question 
passed  Into  the  hands  of  innocent  purchas- 
ers and  such  bonds  contained  recitals  to  the 
effect  that  the  provisions  of  law  relative  to 
their  Issuance  had  been  compiled  with,  a 
different  question  would  be  presented ;  but 
the  stipulated  facts  In  this  case  show  that 
such  is  not  the  case. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  will  be  reversed  and  the 
cause  demanded,  with  instructlona  to  enjoin 
the  parties  from  proceeding  further  In  the 
contract  and  negotiating  such  bonds,  and  It 
Is  so  ordered. 

HANNA*  O.  3.,  and  PATtKPlR,  J.,  OHicar. 


HBNLINBJ  et  ux.  v.  SOtTTHWARD. 

(No.  14320.) 

(Supreme  Oourt  of  Washington.    Dec.  16, 
1917.)  • 

Phtsxoiahs  and  SuaasoNS  «=»18(9)  —  Ac- 
tions FOB  MAIfOACnCE  —  QUESTION  FOB 
JUBT. 

Id  an  action  against  a  physician  for  dam- 
ages, on  the  ground  that  the  death  of  plaintiffs' 
new-born  child  was  due  to  his  nogligence,  evi- 
dence heid  snfficient  to  take  to  the  jury  the 
question  of  whether  the  child  died  as  the  re- 
sult of  the  pbyridan'a  ne^igence. 

Department   1.     Appeal   from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 
Action  by  Andrew  A.  Henline  and  wife 
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gainst  A.  E.  Southward.  Frcnn  a  JadgmeDt 
for  defendant,  plalntiffB  appeaL  Affirmed. 

Eugene  A.  Chllde,  of  Seattle,  for  appel- 
lants. Jolm  W.  Gordfm  and  I.  B.  Baiicker- 
bodcer,  both  of  Aabum,  fw  reqxmdent 

FULLBBTON,  J.  The  plaintiffs  Henllne 
brought  on  action  for  damages  against  the 
de^Fendant,  Southward,  a  practicing  phyftl- 
dan  emploired  to  attend  Mrs.  H^iUne  in 
childbirth,  charging  that  the  death  of  thelt 
new-born  child  was  due  to  the  negligent  acts 
and  omissions  of  defendant  At  the  close  of 
plaintiffs'  evidence  the  defendant  challenged 
Its  legal  sufficiency  and  moved  for  a  directed 
verdict,  which  motion  was  granted  by  the 
court,  ^nd  Judgment  rendered  dismissing 
the  action.    The  plaintiffs  appeal. 

The  flrst  error  assigned  was  the  rejection 
by  the  court  of  appellant's  offer  to  prove  by 
expert  testimony  that  the  symptoms  display- 
ed by  the  dying  baby  would  indicate  that  It 
was  suffering  from  water  ta^en  Into  its 
lungs  while  lying  face  downward  upon  the 
bed  <m  its  delivery,  following  shortly  after 
the  bursting  of  the  water  aao  In  the  mother, 
and  that  immediate  steps  should  have  been 
taken  by  the  attending  physician  to  remove 
the  water  from  Ita  lungs.  It  suffices  to  say 
that  there  was  do  satisfactory  evidence  es- 
tablishing that  cause  of  death  as  a  basis  for 
predicating  audi  an  hypothesis  for  the  ad- 
mission of  expert  testimony. 

The  main  contention  of  appellants  is  that 
the  trial  court  erred  in  withdrawing  the  case 
from  the  Jury  on  respondent's  challenge  to 
the  sufficiency  of  the  evidence.  The  evidence 
on  behalf  of  appellants  toided  to  show  that 
Mrs.  Hoillne,  being  about  aev&x  months  ad- 
vanced In  pregnancy,  was  suffering  pains, 
and  respondent  was  summoned  to  attend  her. 
He  arrived  about  half  an  hour  after  the  sum- 
mons and  fonnd  a  nurse  already  in  .attend- 
ance. After  making  an  ezamlnatloa  of  the 
patient,  he  stated  that  the  water  would 
break  In  half  or  three-quarters  of  an  hour 
and  that  a  rubber  sheet  should  be  placed  aa 
the  bed.  The  patloit  was  made  to  lie  down 
on  the  bed  and  told  to  remain  very  still,  and 
the  nurse  was  instructed  not  to  help  her. 
After  Bpoidlng  15  m  20  minutes  with  the  pa- 
tient, the  respondttit  departed,  saying  Urnt  he 
would  return  In  half  an  hour.  The  reepmid- 
ent  did  not  return  until  after  the  lapse  of 
nearly  an  hoar.  The  water  broke  within 
half  an  hour  after  respradent's  dfifttrtare, 
and  the  baby  was  bom  about  four  or  five 
minutes  thereafter.  At  the  time  of  Mrth  the 
nurse  waa  holdii«  the  patient's  bands,  bat 
released  Hiem  to  ^tA  up  the  child  wtMh 
had  been  deHvered  face  downward  upon  the 
bed.  The  dkUd  was  ai^mitly  normal  and 
fully  60ve^las^eA,  for  Ita  period  of  pregnancy, 
of  about  six  pounds  weight,  and  uttered  a 


natural  cry  shortly  after  delivery,  bat  soob 
began  to  choke  and  froth  at  the  month,  at  the 
same  time  becoming  black  in  the  fac&  The 
child  died  In  about  five  hours,  during  which 
period  the  nurse  tried  various  methods  of 
assuaging  Its  sufferings.  The  respondrat 
returned  to  the  house  about  half  an  hour 
aftw  the  birth  of  the  child,  noticed  that 
the  baby  In  the  hands  of  the  nurse  was  froth- 
ing at  the  mouth,  tcAA  her  to  wit>e  the  froth 
from  Its  mouth  quickly,  stated  that  he 
thought  the  child  would  not  live,  and  then 
passed  to  the  bedside  of  the  moth«.  Wheth- 
er tbe  re^ndent  took  any  measures  for  the 
relief  of  the  child  after  assuring  himself 
of  the  satisfactory  condition  of  the  mother 
does  not  appear  from  the  evidence.  Til'* 
nnrse  had  the  child  in  the  room  adjoining 
that  occupied  by  the  mother,  and  tbe  latter 
testified  she  did  not  know  what  was  be- 
ing done  In  that  room.  The  nurse  was  not 
called  as  a  witness,  and  the  husband  left 
the  house  for  his  work  within  10  minutes 
after  the  arrival  of  the  respondent.  Ihe 
only  evidence  as  to  death  being  due  to  stran- 
gulation was  the  testimony  of  Mrs.  Henllne 
that  she  supposed  "It  sucked  Its  lungs  full 
of  water,"  on  which  testimony  her  crosa- 
ezamlnation  was  as  follows; 

"Q.  Isn't  it  a  fact  that  she  [the  nniw]  had 
difficulty  In  trying  to  get  the  (ulld  to  breathe? 
A.  I  suppose  so.  •  •  •  She  hit  It  on  the 
back  and  tried  to  get  it  to  breathe  after  It 
was  bom.  Q.  What  was  the  matter  with  it 
when  she  tried  to  pat  it  on  the  back?  A.  I  am 
almost  sure  it  drawed  water  on  its  lungs; 
when  it  cried,  it  went  to  strangling.  Q.  Did 
it  cry  when  she  picked  it  up?  A.  No,  sir;  it 
was  strangling  just  like  any  baby  drawing  wa- 
ter down  Its  throat.  Q.  Did  you  actually  see 
the  child  have  its  face  in  the  water?  A.  No; 
I  didn't  actually  see  that;  I  sappose  that  is 
what— what  woiud  it  strangle  for,  if  it  wasn't?" 

The  evidence  showed  that  there  was  no 
rubber  sheeting  to  catch  the  watw  from  the 
breaking  sac;  that  the  water  mis  diadiargaa 
upon  the  ordinary  bedding  of  sheet,  quilts, 
and  mattress.  There  was  no  proof  ot  water 
thereon  in  saffident  quantity  to  be  drawn 
Into  tbe  longs,  other  than  arises  txom  the 
inference  to  be  drawn  from  its  having  beea 
discharged  thereon,  whidi  la  met  by  on 
equally  Jostiflable  Inferoice  that  it  had  soak- 
ed into  the  bedding.  Tba  showing  <tf  death 
as  having  resulted  from  drawing  water  into 
the  lungs  does  not  rise  above  the  merest 
surmise,  On  tbe  other  hand,  an  expert  wlt> 
ness  introduced  by  ia«)ailants  testifled  that 
the  death  of  the  dilld,  aceordinv  to  the  ajrm^ 
toms  in  evidence  might  have  been  due  to 
any  txa  ot  fona  other  causes.  We  are  satla- 
fled  there  was  not  sulllcient  evidence  to  war- 
rant the  submission  of  the  case  to  the  Jury. 

^nie  Ji^t^oit  Is  affirmed. 

ELLIS,  O.  3.,  and  PABEBB,  MAIN;  and 
WBBSTEB,  JJ.,  concar. 
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STATE  ex  r€l.  GRirFITH  t.  SUPBRIOE 
COURT  FOR  CLARKE  COUNTY 
et  aL   (No.  13981.) 
(Supreme  Court  of  Waahington.  Dec.  16, 1917.) 

En  Banc  On  rebearlng.  Former  opinion 
(96  Wajah.  41,  UM  Pftc  518)  afflrmed- 

PBR  CUBIAM.  Upon  a  rehearing  eo  banc, 
a  majority  of  the  court  BtlU  adhere  to  the 
opinion  heretofore  filed  herein  as  nvortod  In 
96  Wash.  41. 164  Pac.  016. 

For  the  reasons  therein  stated,  the  re- 
spondent superior  judge  Is  directed  to  enter 
an  order  transferring  the  case  of  Alki  Invest- 
ment Company  t.  Charles  Giiffltb  to  the  so- 
pertor  ccort  of  Padflc  conntr  Cor  forttier  pro- 
ceedings. 


STATE  ex  rel.  SECORD  t.  BRINKBR,  Jus- 
tice of  tbe  Peace.   (No.  14092.) 

(Supreme  Court  of  Washington.  Dec.  16, 1917.) 

Justices  of  thx  PEA.oa  <=3l96(!Q— Cebttorabi 
— Refusal  to  Obant  CBAnoE  ov  Vbnue. 
Where  a  justice  wrongfoUy  denied  change 
of  venue,  relator  is  entltleo  to  a  vrrit  of  review 
or  certiorari. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Application  by  the  State,  on  the  relation  of 
J.  O.  Secord,  for  writ  of  review  directed  to 
Otis  W.  Brlnker,  Justice  of  tbe  Peace  In  and 
for  Seattle  Precinct.  King  County,  Wash. 
Fit)m  a  Judgment  for  relator,  defendant  ap- 
peals. Affirmed. 

Alfired  H.  Londin  and  Franlc  P.  Hdsell, 
both  of  Seattle,  for  appellant  Fied  C. 
Brown,  of  Seattle,  fbr  respcnident 

GBADWICE,  J.  On  October  9, 1916.  appel- 
lant, a  justioe  of  the  peace  In  King  county. 
Wash.,  Iseaed  a  searcb  warrant  under  which 
certain  liquor  then  kept  at  691  and  652  King 
street  In  Seattle  was  seized  as  contraband. 
On  the  18th  day  of  Octcriwr,  1917.  the  relator 
filed  a  motion  to  qnash  the  warrant  and  tbe 
return  thereon.  This  moUon  was  denied, 
vhereupon  relator  moved  for  a  change  of 
Tenoe.  This  being  denied,  he  filed  a  demand 
tvr  a  Jury  trial.  This  b^g  likewise  denied, 
rdator  filed  a  petition  in  the  superior  court 
setting  up  tbe  record  in  the  Justice  court, 
praying  that  a  writ  of  review  Issue,  and  ask- 
ing that  all  proceedings  in  the  Jnstlce  court 
be  annulled  and  set  aside.  The  petition  for 
the  writ  oomiog  oo  for  hearing,  tbe  trial 
Judge  ordered  the  files  in  the  search  warrant 
proceedings  to  be  returned  to  the  Justice,  with 
dlieetlMis  to  enter  an  order  directing  a 
diange  of  venue.  The  Justice  has  appealed. 

We  think  the  only  qnestlon  calling  fw  de- 
daion  is  whether  a  writ  ot  review,  or  as  It  la 
more  frequmUy  called  a  writ  of  certiorari,  is 
a  proper  remedy  for  ttie  vnmg  suflered  by  the 
relator.  One  of  the  cases  relied  upon  by  the 


relator  Is  State  ex  rel.  GrUBQis  r.  Sopwlor 
Court  of  Clarke  County,  96  Wash.  41, 104  Pac. 
516.  In  the  case  of  State  ex  rel.  Martin  v. 
Superior  Court,  97  Wash.  358,  166  Pac.  630, 
the  propriety  of  Invoking  the  Jurisdiction  of 
the  appellate  court  In  cases  of  this  kind 
petition  for  writ  of  certiorari  was  questlcmed. 
That  the  matter  might  be  finally  decided  by 
the  whole  court  the  case  of  State  ex  reL 
Griffith  V.  Superior  Court  of  Clarke  County, 
supra,  was  set  down  for  a  rehearing  en  banc. 
After  a  rehearing  a  majority  of  the  Judges 
were  of  the  opinion  that  the  writ  ot  certiorari 
may  be  applied  for  In  such  cases.  108 
Pac  317. 

The  writer  of  this  opinion  beUeves  that  this 
holding  is  contrary  to  some  of  our  former 
holdings,  and  tends  to  give  to  the  writ  of  cer- 
tiorari an  office  not  contemplated  by  the  act 
defining  it,  and  that  the  Griffiths  Case  was 
wrongly  decided,  and  ahould  have  been  over- 
ruled on  rehearing.  A  majority  of  the  Judges 
hold  a  different  opinion,  and  upon  the  au- 
thority of  that  case  the  Judgment  of  the  lower 
court  Is  affirmed. 

EUilS,  C.  J..  aBd  MOtTNT,  MOBRIS^  and 
HOLCOMB,  JJ.,  coDcnr. 


FRISELL  V.  SURRT  ot  aL    (No.  14305.) 

(Supreme  Court  of  Washingtoii.   Dec  IB, 
19170^ 

TbIAI.     «C»109  —  DiaKEBSAL    OR  OpBNIIfO 
STAHattKT— PaOPBIETy. 

An  action  should  not  be  dismissed  on  the 
opening  statement  unless  ft  shows  a  complete 
defense  or  affirmatlvdy  diows  there  was  no 
cause  of  action;  hence,  in  an  action  for  tbe 
death  of  his  minor  son  where  defendants  were 
sought  to  be  held  under  tbe  rule  of  respon- 
deat Buperifflr,  plalntilt's  actioa  sbould  not  be 
diamissed  because  his  counsel  in  his  opening 
statement  stated  that  the  proof  of  the  contract 
of  employment  relied  on  rested  In  parol,  and 
that  be  was  unable  to  state  tbe  exact  terms 
ot  the  agfeement,  but  that  testimony  would  be 
introduced  as  to  that  matter;  the  statement 
not  showing  that  plaintiff  did  not  have  a 
cause  of  action. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  A,  W.  Frater,  Judge. 

Action  by  Charles  Frisell  against  F.  H. 
Surry  and  others.  From  a  Judgment  dis- 
missing the  action  on  his  opeaing  statement, 
plaintiff  amiealsL  Reversed. 

Saunders  ft  Nelson,  of  Seattle,  for  appel- 
lant Ken  &  McO(»rd,  at  Seattle  t<a  resptrnd- 
ents. 

WEBSTER,  J.  Tbia  la  an  appeal  from  the 
Judgment  of  fbe  lower  court  dlamtsslng  the 
action  brought  by  the  plaintiff,  after  having 
sustained  defendants*  motion  therefor,  made 
subaeqnent  to  the  impan^ing  ot  a  Jury  and 
at  the  conelnslfm  of  the  opening  atatemwtt 
of  plaintiff's  connsd,  upon  the  ground  that 
the  iqpenlng  statement  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action. 
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The  measure  of  the  conrt'a  right  to  with- 
draw a  case  from  the  inty  and  direct 
Judgmeat  for  the  defendant  upon  the  open- 
ing statement  of  counsel  for  the  plaintiff 
has  been  clearly  deQned  by  this  court.  In 
Redding  v.  Puget  Sound  Iron  &  Steel  Works, 

38  Wash.  644,  79  Pac.  308,  Judge  Rudkin, 
with  his  usual  clarity  of  diction  and  brevity 
of  expression  said: 

"Counsel  stated  too  little,  not  too  much.  The 
court  directed  a  judgment,  not  because  the  ap- 
pellant was  admitted  out  of  court,  but  because 
the  opening  statement  did  not  state  facts  suffi- 
cient  to  conatitute  a  cause  of  action.  Counsel 
may  state  their  case  aa  briefly  or  as  generally 
as  they  see  fit,  and  it  is  only  when  such  state- 
ment shows  affirmatively  that  there  is  no  cause 
of  action,  or  that  there  is  a  full  and  complete 
defense  thereto,  or  when  it  is  expressly  ad- 
mitted that  the  facts  stated  are  the  only  facts 
which  the  party  expects  or  intends  to  prove, 
that  the  court  is  warranted  in  acting  upon  it. 
The  opening  statement  now  before  the  court 
contained  no  admissions  which  would  constitute 
a  defense  or  defeat  the  action,  and  the  omis- 
sion of  counsel  to  state  the  case  more  fully  Is 
no  justificatimi  for  the  action  of  the  court  be- 
low in  withdrawing  the  case  from,  the  jury." 

This  principle  was  applied  and  expressly 
approved  In  Brooks  v.  McCabe  &  Hamilton, 

39  Wash.  62,  80  Pac.  1004.  See,  also.  James 
V.  Pearson,  64  Wash.  263,  116  Pac  852. 

The  rule  la  so  well  settled  that  it  requires 
no  tiaboration.  It  means  simply  what  It 
says,  that  the  opening  statemoit  must  either 
include  matter  which  constitutes  a  complete 
defense  to  the  action,  or  must  affirmatively 
and  expressly  exclude  matter  essential  to 
the  plaintiffs  right  pf  recovery  before  the 
trial  court  Is  warranted  in  entering  Judg- 
ment thereon.  Where  counsel  merely  out- 
lines his  case,  leaving  the  details  to  be  srap- 
plied  by  the  testlmoay.  Jadgment  should  sot 
be  entered  upon  the  ground  that  no  caae  Is 
stated. 

This  action  was  brought  by  the  appellant 
against  re^ndents  to  recover  damages  for 
Uie  death  of  his  minor  son  caused  by  the 
wrongCul  act  of  one  of  the  defendants  while 
In  the  alleged  employment  of  Che  respondents, 
who  are  sought  to  be  held  under  the  rule  of 
respondeat  superior.  In  his  opening  state- 
ment to  the  Jur7  counsel  for  plaintllf  stated 
that  the  proof  of  the  contracts  of  employ- 
ment between  respondents  and  the  defend- 
ant rested  In  parol,  and  tlutt  be  was  unable 
to  state  the  terms  of  the  agreements,  but 
that  lestbttMiy  would  be  Introduced  upon  the 
trial  In  support  of  all  the  allegnttou  oi  the 
complaint  Tb»  plaintifTs  rlg^t  of  lecorery 
necessarilr  depended  In  a  large  measure 
upon  the  relatlondiip  existing  betweoi  re- 
spondents and  tb»  def«idant  who  was  not 
sored,  whose  act  resulted  In  Oie  death  of 
plaintifTs  son.  This  he  bad  ttie  rlgbt  to 
show  In  the  nsoal  and  ordinary  coarse,  and 
the  plaintiff  durald  not  be  denied  tbe  priTt* 
lege  of  proving  his  case  simply  because  Ms 
counsel  was  unable  to  state  facts  which  were 


peculiarly  within  the  knowledge  of  respond- 
ents. Nothing  was  stated  that  showed  af- 
firmatively that  the  plalntUI  bad  no  cause 
of  action,  or  which  established  a  complete 
defense  thereto,  nor  was  it  expressly  admit- 
ted that  the  facta  stated  were  the  only  ones 
which  plaintiff  expected  or  Intended  to  iffove. 
Upon  the  contrary,  counsel  stated  he  would 
Introduce  testimony  in  support  of  eacb  and 
every  allegation  of  his  complaint  In  the 
absence  of  such  statement,  however,  the  case 
would  fall  within  the  rule  of  Redding  v. 
Pnget  Sound  Iron  &  Steel  Works,  supra, 
where  counsel  stated  "too  little,  not  too 
much," 

The  court  should  proceed  with  caatltm  In 
entering  Judgment  upon  the  opening  state- 
ment of  counsel,  and  unless  the  case  comes 
wltbln  the  rule  berelnbefore  stated  the  jdain- 
tlff  should  not  be  deprived  of  tlie  right  to  sub- 
mit bis  evldencb 

For  the  reasons  indicated,  the  Judgment 
Is  reversed. 

MAjIS,  C  J.,  and  FUULABTON,  MAIN, 
and  PABKBB,  JJ.,  concur. 


CITT  OP  SBATTMl  t.  MOLIN  et  aL 
(No.  14191.) 

(Supreme  Court  of  Washington.  Dec.  14,  1917.) 

1.  Indiotmznt  and  Infobicatioh  <fc=»  125(8)— 
Complaint— Duplicity. 
Rem.  &  BaL  Code,  |  2067,  declares  that  the 
indictment  or  information  must  be  direct  and 
certain  as  regards  the  crime  charged.  Section 
2059  declares  that  it  must  chaise  but  one  crime 
and  in  one  form  only,  except  where  the  crime 
may  be  ctHnmitted  by  use  ot  different  means, 
when  the  indictment  or  information  may  aitege 
the  means  in  the  altemative.  Section  2065  de- 
clares that  an  indictment  or  information  is  suf- 
ficient if  the  act  or  omission  charged  as  the 
crime  is  clearly  set  forth  in  ordinary  language, 
■0  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.  A  complaint 
charging  a  violatitHi  of  a  municipal  liquor  ordi* 
nauce  alleged  that:  "ZHfendant  did  commit  a 
misdemeanor,  'unlawful  keeping  and  disposing 
of  intozicatiug  Uquot*  aa  fculows,  to  wit:  He 
*  *  *  willfully  and  unlawfully  and  contrary 
to  the  proyisions  of  the  ordinance  *  *  *  did 
then  and  there  manufacture,  sell,  barter,  ex- 
change, give  away,  famish,  and  dispose  of  cer- 
tain Intoxicating  liquor ;  and  did  then  and  there 
buy,  receive,  and  keep  certain  intoxicating  liq- 
uor with  Intent  to  sell,  barter,  exchange,  give 
away,  use,  fumlBfa,  and  dispose  of  the  same; 
and  did  then  and  there  buy,  accept,  and  receive 
certain  intoxicating  liquor;  and,  not  being 
then  and  there  a  bcensed  dmnist  or  pharma* 
cist,  or  a  person  keeping  alcohol  to  be  used  for 
mechanical  or  chemical  purposes  only,  did  then 
and  there  have  in  his  possession  more  than  one- 
half  gallon  or  2  quarts  of  liquor  other  than  beer 
and  more  than  12  quarts  or  24  pints  of  beer." 
ffeld,  that  the  complaint,  even  though  com- 
plaints for  violation  of  municipal  ordinance 
should  not  be  construed  with  the  same  strict- 
ness as  indictments,  was  bad  for  duplicity, 
charging  several  offenses. 
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2.  CBiuiNAX,  Jjaw  •»260C18)— Ajnmu.  fbom 
Pouca  CouKiy-BmEOT. 
Where  a  defendant  appeals  from  a  convic- 
tion in  police  court  of  a  violation  of  mnnicipal 
ordinance,  tbe  trial  in  the  superior  conrt  Is  de 
noTO,  and  where  tbe  superior  court  allowed  a 
dematrer  to  the  complunt  to  be  filed,  its  ac- 
tion amoanted  to  a  permisdon  to  withdraw  plea 
of  not  guilty  ^ed  in  the  pc^Uce  court,  if  ancb 
permiBsion  was  DeceflBary. 

Department  L  Appeal  from  Saperlot 
Court;  Kings  County. 

L  B.  Molin  and  A.  Segal  were  convicted  In 
tlie  police  court  of  violating  a  general  liquor 
ordinance  of  the  City  of  Seattle,  and  on  ap- 
peal to  the  superior  court  a  demurrer  to  the 
complaint  was  sustained.  From  the  Judg- 
ment of  dismissal  on  demnner  the  dty  ap- 
peals. Affirmed. 

Hugh  M.  Caldwell,  Patrick  M.  Tammany, 
and  Tb(mia8  J.  L.  Kennedy,  all  of  Seattle, 
for  appellant  3.  Kallna,  of  Seattle,  tor 
respondents. 

WEBSTEB,  3.  Bespondents  were  conTlc^ 
ed  in  police  court  of  Tlolating  the  general 
liquor  ordinance  at  the  <dty  of  Seattle.  On 
appeal  to  the  superior  court  a  demurrer  to 
the  complaint  was  sustained  upon  the  ground 
of  duplicity  and  that  it  did  not  conform  to 
the  requirements  of  the  Code.  From  a  Judg- 
ment of  dismissal  the  dty  has  lyipealed  to 
this  court 

[1]  The  complaint,  omitting  formal  parts, 
is  as  follows: 

•^nt  on  tbe  14th  dav  of  October,  1&16,  at 
the  cit^  of  Seattle,  in  Bald  King  county.  Wash., 
the  said  defendant  did  commit  a  miedemeanor, 
*unlawful  keeping  and  disposing  of  intoxicating 
liquor'  as  follows,  to  wit:  He,  said  I.  B.  Mo- 
lin A.  Segal,  at  No.  800  Fourth  Ave.  South  and 
in  the  city  of  Seattle.  King  connty.  Wash.,  will- 
fully and  unlawfully  and  contrary  to  the  provi- 
sions of  the  ordinance  hereinafter  mentioned, 
did  then  and  there  manufacture,  sell,  barter,  ex- 
change, give  away,  fumiflh,  and  dispose  of  cer- 
tain mtozicating  liquor ;  and  did  then  and  there 
buy,  receive,  and  keep  certain  intoxicating  liq- 
uor with  intent  to  sell,  barter,  exchange,  give 
away,  use,  furnish,  and  dispose  of  the  same ; 
and  did  then  and  there  buy,  accept,  and  receive 
certain  intoxicating  liquor ;  and,  not  b^e  then 
and  there  a  licensed  dni^ist  or  pharmacist,  or 
a  person  keepine  alcohol  to  be  used  for  mechan- 
ical or  chemical  purposes  only,  did  then  and 
there  have  In  his  possession  more  than  <me-half 
gallon  or  2  quarts  of  liquor  other  than  beer,  and 
more  than  12  quarts  or  24  pints  of  lieer. 

It  will  be  seen  the  recvondents  were  ac- 
cused of  xmlawfully  (1)  manufacturing  cer- 
tain intoxicating  liquor;  (2)  selling,  barter- 
ing, ezdtanging,  glvinc  away,  fumlshlaK,  ax^ 
dlvosinc  of  eotaln  intoxicating  liquor;  ^) 
buying,  recelTing,  and  kee^ng  certeln  intcwl- 
catlng  liquor  with  Intent  to  sell,  barter,  ex- 
change, give  awayt  famish,  and  dispose  ct 
tba  same;  (4)  bnyii^  axsoegtistg,  and  reeelv- 
tng  oertain  Intoxlcathig  llqaor  without  spe> 
dfle  intent;  (5)  having  In  ttwir  possession 
meve  than  ime-half  gallon  or  2  auartaa  of  11q- 
(Kw  other  than  beer,  and  more  than  12  quarts 
or  24  pints  of  beer,  not  being  licensed  drug- 


gists or  pharmadsts,  or  perscms  keeping  al- 
cohol to  be  used  for  mechanical  or  chemical 
purposes. 
Bern,  &  BaL  Code,  |  2bS7,  provides: 
"The  indictment  or  Information  must  be  di- 
rect and  certain,  as  it  regards  *  *  *  the 
crime  charged." 

Section  2065  provides: 

"The  indictment  or  informati<Hi  is  sufficient  If 
it  can  be  understood  therefrom  «  *  •  that 
the  act  or  omisBion  charged  ae  ttie '  crime  is 
dearly  and  distinctly  set  forth  in  ordinary  and 
concise  laagaage,  without  repetition,  and  in  snch 
a  manner  o  to  oiahle  a  perstm  of  common  un- 
derstanding to  know  what  Is  intended." 

Section  2059  provides: 

"The  indictment  or  information  must  charge 
but  one  crime,  and  In  one  form  only,  except  that 
where  the  crime  may  be  committed  by  use  of 
diflo^t  means  the  Indictment  or  information 
may  aUege  the  msans  in  the  alternative." 

These  statutes  are  plain  and  unambiguous, 
and  when  taken  together  dearly  define  the 
pnqper  rule  to  be  a]H)lied  in  this  case  whidi 
is,  that  but  one  oime  may  be  charged  In 
the  samel  indictment  or  Information,  and 
the  allegations  setting  forth  the  offense  most 
be  snfiUdenUy  definite  and  certain  to  apprise 
a  person  of  reasonable  Intelligence  what  the 
accused  Is  called  upon  to  meet.  It  may  be 
conceded  that  the  same  particularity  and 
technical  accuracy  of  pleading  Is  not  requir- 
ed in  prosecutions  in  Oie  police  court  for  vio- 
lations of  munidpal  ordinances  as  In  cases 
prosecuted  by  Indietment  or  Information  In 
a  court  of  general  jurlsdietion,  but  this  rule 
has  Its  limitations.  It  does  not  go  to  the 
extent  Of  permitting  a  person  to  be  diarged 
with  a  variety  of  wholly  disconnected,  in- 
dependent and  Inconsistent  offenses  snd  then 
convicted  of  wfaldiever  of  the  Infractions.  If 
any,  tbe  evMmce  may  be  suffldent  to  sus- 
tain. No  one  ethottid  be  called  upon  to  an- 
swer a  dragnet  diarge  of  crime,  no  matter 
In  what  court  It  may  be  made  or  in  whose 
behalf  It  Is  proeeented.  Such  a  rule  Imposes 
no  um«asonable  burden  upon  the  munldpall- 
ty  In  the  enforcement  of  its  ordinances,  and 
a  less  measure  of  protection  to  the  accused 
would  be  contrary  to  the  spirit  ot  our  insti- 
tutiona.  Even  In  police  conrt  the  defendant 
Is  entitled  to  be  Informed  of  the  native  and 
cause  of  tbe  accusation  ^Inst  him  to  the 
end  that  he  may  ftlily  and  InteUigootly  pre- 
pare his  defense.  A  laindple  so  thoroughly 
grounded  In  natural  Justice  is  JUA  subject  to 
any  exceptions. 

In  this  case  the  complaint  Is  ndther  direct 
nor  certain  as  to  the  particular  charge  upon 
whldt  the  dty  intends  to  ttiy  for  cmiviction. 
On  the  contrary.  It  dmrges  at  least  five  s^ 
arate  and  distinct  offenses  arising  out  of  dis- 
connected transactions  and  based  upon  whol- 
ly dUferent  provisions  of  the  ordinance. 
C^riy  It  does  not  crane  wittiln  tlie  prindple 
that  where  a  single  offense  may  be  commit- 
ted In  different  ways  or  by  tbe  use  of  dif- 
ferent means.  It  may  be  charged  to  have  been 
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committed  by  more  than  one  of  tbose  ways 
or  meaui  provided  they  are  not  repugnant 
to  each  other.  Here  the  charge  la  not  slni^e. 
The  complaint  charges  a  number  of  offenses. 
It  does  not  allege  different  ways  or  means  of 
committing  the  same  offense,  but  chargea  a 
number  of  separate  offenses  arising  out  of  a 
variety  of  Independent  acts.  Can  It  be  said 
that,  manufacturing  liquor,  selling,  bartering, 
and  disposing  of  liquor,  buying,  receiving, 
and  keeping  liquor  for  an  unlawful  purpose, 
buying  liquor  contrary  to  law,  and  having 
a  prohibited  amount  of  liquor  In  one's  posses- 
sion are  but  different  ways  of  committing 
the  same  offense?  If  so,  what  Is  the  offense 
which  these  miscellaneous  acts  constitute? 
But  why  prolong  the  discussion?  The  com- 
plaint is  so  palpably  duplidtous  and  indefi- 
nite we  shall  content  ourselves  by  dtlng  some 
of  the  authorities  which  demonstrate  that 
It  Is  so.  State  v.  Bryant,  90  Wash.  20,  155 
Pac.  420;  State  v.  Dodd,  84  Wash.  437,  147 
Pac.  9 ;  State  v.  Hoffman.  66  Wash.  622, 106 
Pac.  l.'iO;  State  v.  Ackles,  8  Wash.  462,  36 
Pac.  597;  Sturgia  v.  State,  2  Okl.  Cr.  362,  102 
Pac.  67;  Degraff  v.  State,  2  Okl.  Or.  519,  lOS 
Pac.  538;  22  Cyc.  376;  10  B.  0.  L.  194. 

[2]  It  Is  next  urged  that  the  court  erred  in 
entertaining  the  demurrer.  This  contention 
Is  rested  upon  the  fact  that  respondents* 
pleas  of  "not  guilty"  entered  In  the  police 
court  had  not  been  withdrawn  at  the  time 
the  demurrer  was  Interposed.  The  point  Is 
not  well  taken.  The  appeal  from  the  munici- 
pal court  had  the  effect  of  transferring  the 
proceedings  to  the  superior  court  for  trial 
de  nova  The  action  of  the  court  In  allowing 
the  demurrer  to  be  filed  and  in  subsequently 
sustaining  the  same  amoimted  to  permission 
to  withdraw  the  pleas  of  not  guU^.  U  indeed 
any  such  course  was  necessary. 

The  Judgment  Is  affirmed. 

IDI^LIS,  G.  J.,  and  FUI«LBBTON.  MAIN, 
and  PABKEB,  J  J.,  omcnr. 


STATE  T.  SNELU   (No.  14285.) 
(Supreme  Court  of  Washington.  Dec  13, 1917.) 

1.  Intoxicating  Liquobs  ^:>236(11)— Bxgu- 
LATioNB—DBuaGiSTS— Place  of  Stobagk. 

The  fact  that  a  dniggiat  stored  five  quarts 
of  whisky  In  his  home  is  not  sufficient  evidence, 
standing  alone,  to  show  intent  to  dispose  of  it 
unlawfully,  nor  to  show  an;  violation  of  B^. 
Code  1916,  H  6262—1  to  6262-83. 

2.  InTOXICATINQ  IjQTTOBa  4=»281-^EIZUBKS 
— rRlOHT  TO  RbTUKN. 

Where  a  druKcist  obtained  Hanor  to  be  sold 
in  compliance  with  law,  and  such  liquors  were 
unlawfully  seized,  he  had  a  right  to  their  return, 
though  he  had  In  the  meannme  s<^d  his  drug 
business. 

ft.  Intozicatih O  LlQdOBS  ^9261— Seizttbes— 
Claim  to  Pbopebtt  ano  Tbial  Thbbbon. 
Claimant  of  liquor  seized  as  contraband  held 
to  have  sustained  the  burden  of  proof  as  to 
property  right  and  interest,  and  that  the  same 


were  not  used  for,  nor  kept  irith  Intent  of,  vlo- 
latlug  Bern.  Code  1916,  |  e2C2-12. 

4.  InTOXICATXNG  LIQUOBS  <iS3251— SBIZUBfr- 

Findings  and  Evidbnox. 
Evidence  and  findings  of  fact  held  to  sup- 
port the  oinclusions  of  law  and  judgment  tat  the 
return  of  liquors  seized  as  contraband. 

Department  L  Appeal  from  Si^erlor 
Court,  Grays  Hartwr  County;  Geo.  D.  Abel» 
Judge. 

W.  L.  SneU  was  convicted  of  an  offense  In 
the  justice  court  and  liquors  belonging  to 
him  seized.  Upon  appeal,  the  snpoior  court 
reversed  the  «mvlction.  Ttom  an  order  for 
the  return  of  the  lianors  Uie  State  appeals; 
AfiSrmed. 

W.  H.  Tuclier  and  J.  E.  Stewart,  both  of 
Aberdeen,  and  O.  M.  Nelson,  of  Moutesano, 
for  the  State. 

FDIiLERTON,  3.  The  respondent,  a  regis* 
tered  pharmacist,  eugageu  In  the  business  of 
conducting  a  drug  store  in  Cosmopolia,  Wash.* 
was  prosecuted  and  convicted  before  a  Ju»- 
tlce  of  the  peace  on  the  charge  of  Illegally 
selling  intoxicating  liquors.  On  appeal  to 
the  superior  court  the  Judgment  of  convic- 
tion was  reversed  and  the  complaint  was  dis- 
missed. At  the  time  of  filing  the  complaint 
before  the  Justice,  a  search  warrant  was  is- 
sued and  all  the  liquor  In  respoudent's  drug 
store,  consisting  entirely  of  whisky  In  bot- 
tles and  Jugs,  was  seized  thereunder,  togeth- 
er with  four  or  five  quarts  of  whlal^  which 
he  had  at  his  home.  When  the  case  was 
called  for  trial  before  the  Justice,  respondent 
filed  a  demand  for  the  return  of  the  Uqnor, 
and  at  the  hearing  on  appeal  the  dalm  or 
demand  was  renewed  In  the  superlw  court 
Subsequent  to  the  dismissal  of  the  complaint 
against  respondent,  a  hearing  was  had  upon 
his  claim  for  the  return  of  bla  whisky.  At 
the  time  of  the  hearing  on  this  donand  the 
respondent  had  ceased  to  be  the  proprietor 
of  a  drug  store,  he  having  been  divested  of 
title  to  the  store  as  the  result  of  faiiore  to 
meet  installment  payments  due  the  former 
owner  from  whom  he  had  purchased  the 
business.  The  evidence  showed  that  the  liq- 
uor had  been  acquired  under  legal  permits 
tot  sale  on  prescription  in  due  course  of  the 
dmggiat's  trade,  and  that  there  was  no  con- 
viction against  reqwndent  for  Illegal  sales. 
Diere  was  evidence  that  the  respondent  bad 
about  five  quarts  of  tlie  whisky  bought  for 
the  store  deposited  in  bis  own  home,  and  that 
among  Qie  llqnoia  ordered  for  the  store  had 
be«i  a  barrel  of  t>ottIed  beer,  all  of  which 
had  been  used  the  reowndent,  with  the 
exception  of  M>me  26  bottles,  whldl  had  been 
abstracted  from  the  barrel  prior  to  its  neeSs^ 
hy  him.  Tlie  snperlor  court  gave  Judgment 
ordering  the  return  of  the  wliisky  to  re- 
spondent Tb»  state  ax^teals. 

Section  T  of  (be  Initiative  measnre  passed 
by  the  people  for  the  regulation  of  the  sale 
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of  Intoxicating  Mgoars  (Bern.  Oode,  H  6282 — 
1  to  6262—33)  anfborlces  restored  i^arma- 
ciBts  or  dnigslsts  to  sell  Intoxlcattng  Uquors 
for  medldnal  putposes  upon  the  prescription 
ct  a  licensed  physician.  Section  17  {H^Ttdes 
for  the  Issuance  by  a  coonty  andltor  to  each 
registered  druggist  or  pharmacist  actually 
engaged  in  business  within  the  state,  or  per- 
mits for  the  slUpment  of  such  liquors  to  the 
druggists  for  use  for  purposes  permitted  nn* 
der  the  law.   Section  22  provides: 

"It  shall  be  unlawfal  for  anr  persoD  to  have  In 
his  possession  more  than  one-naif  ^alloQ  or  two 
quarts  of  intoxicating  liquor  other  than  beer, 
or  more  than  twelve  qaarts  or  twenty-four 
pints  of  beer:  Provided,  however,  that  this  sec- 
tion shall  not  applf  to  registered  pharmacists 
or  to  persons  keepmg  alcohol,  to  6e  used  tor 
mechanical  or  chemical  purposes  only." 

Section  11  provides  for  the  seizure  of  in- 
toxicating liquors  kept  In  violation  of  the 
act  Section  12  govemlnc  hearings  In  seiz- 
ures of  sndi  liquors  provides: 

"At  such  hearing  any  person  claiming  any  in- 
terest in  any  of  the  articles  seized  may  appear 
and  be  hea^  upon  filina  a  writtm  oUim  set- 
ting forth  parocalarly  tne  extent  and  charac- 
ter of  his  uterest,  but  upon  such  hearing  the 
sworn  complaint  or  affidavit  upon  which  the 
search  warrant  was  issued  and  the  possession 
<A  such  intoxicating  liqnor  ehall  constitate 
prima  fade  evidence  of  the  contraband  charac- 
ter of  the  liqnor  and  artleles  seized,  and  the 
burden  shall  rest  wnon  the  claimant  to  show, 
by  competent  evidence,  his  property  right  or 
interest  in  the  articles  claimed  and  that  the 
same  were  not  need  in  the  violation  of  any  of 
Ae  proviidonB  of  this  act,  and  were  not  in  any 
manner  kept  or  possessed  with  the  intention 
of  violating  any  of  the  provisions  of  this  act. 
If,  upon  Buch  hearing,  the  evidence  warrants, 
or  if  no  person  ahall  appear  as  claimant,  the 
Judge  or  justice  of  the  peace  shall  thereupon 
enter  a  judgment  of  forfeiture,  and  order  such 
articles  destroyed  forthwith." 

[1]  The  first  contention  of  the  state  la  Uiat 
the  whisky  seized  shown  to  have  been  held 
by  the  respondent  for  an  Illegal  purpose; 
this  because  the  evidence  shows  that,  not- 
withfltanding  Its  acquisition  onder  legal  per- 
mits for  purposes  of  lawful  sale  In  the  drug 
business,  the  respondent  bad  stored  some  five 
aoarts  of  tbe  whisky  in  his  home,  and  that 
he  had  imported  a  barrel  of  bottled  beer, 
whidi  bad  been  used  himself  Instead  of 
bdng  dlBiwsed  <rf  by  lawful  sales  nnder  a 
pbysldui's  prescription.  We  think  tbe  qnes- 
tkm  of  ttie  disposition  made  of  a  quantl^  of 
beer,  wblcb  was  no  loi^cer  in  existence,  was 
IrrdeTant  upon  an  inquiry  as  to  the  ri^t  of 
seizure  of  the  whisky,  which  was  the  cmly 
Issue  before  ttie  court  But,  aside  f mn  this, 
Uie  evidence  showed  that  the  beer  had  bem 
acqolred  on  the  snggestkm  of  a  lAyslclan 
that  he  Intoided  to  prescribe  It  for  a  patient, 
but  that  the  beer  bad  been  delayed  so  long  in 
arrival  that  the  necessity  of  prescribing  It 
for  the  patient  had  passed*  and,  there  belni^ 
no  other  doamnd  for  it,  the  respondent  had 
drunk  it  himself.  Whether  the  consumption 
by  the  droggjst  of  the  beer  legally  acquired 
for  sale  In  his  business  under  prescriptions 
of  physicians  was  or  was  not  a  violation  of 
160P.-21 


our  regolatlre  Uquot  law  it  is  not  necessary 
here  to  decide.  A  aomewtaat  different  ques- 
tion Is  presented  as  to  the  rie^t  of  respond- 
ent to  keq?  about  Ave  quarts  of  whisky  In 
his  home.  There  was  no  other  showing  as  to 
this  whisky  than  that  it  was  there  for 
purpose  of  storage  rather  than  for  domestic 
consnmptlon.  The  law  regulating  sales  by 
dmgglstB  does  not  prescribe  that  lawful 
stoclEs  of  liquor  shall  be  stored  in  the  sales- 
room Itself  nor  In  any  particular  building. 
We  think  this  fact,  standing  alone,  was  not 
sufficient  to  show  that  whisky  lawfully  ac- 
quired was  held  with  an  intent  to  unlawful- 
ly dispose  of  it. 

[2,  S]  The  second  contention  of  the  state  is 
that  respondent  had  no  1^1  right  to  reclaim 
the  whisky  seized,  for  the  reason  that  at  the 
time  of  the  hearing  he  was  no  longer  engag- 
ed In  the  drug  business,  and  would  have  no 
right  to  dispose  of  it  under  the  law.  In  sup- 
port of  this  position  it  cites  State  v.  Martlu, 
92  Wash.  866,  1159  Fac.  S8,  wherein  we  held 
that  an  iodividual  who  had  stored  his  saloon 
stock  of  liquors.  In  contravention  of  section 
28  of  the  initiative  measure  requiring  the 
di^iosal  of  all  stocks  of  liquor  on  the  taking 
effect  of  the  law,  could  not  legalize  his  pos- 
sesi^on  by  a  showing  of  an  Intent  to  embark 
In  the  drug  business  and  devote  the  liquor  to 
sale  as  a  druggist.  But  the  facts  In  the  Mar- 
tin Case  showed  that  the  liquor  was  being 
held  with  an  intent  to  devote  it  to  sale,  while 
the  law  expressly  provided  that  no  liquor 
should  be  offered  for  sale  unless  it  had  been 
procured  under  public  permit  for  that  pur- 
pose. Thla  made  the  possession  of  Martin 
plainly  in  contravention  of  the  law.  In  the 
present  case  the  respondent  had  legally  ac- 
quired possession  by  means  of  permits  Issued 
to  him  as  a  druggist,  and  the  liquor  was  a 
part  of  the  stock  of  the  drug  store  which  the 
seller  had  taken  back  because  of  respond- 
&xt'a  Inability  to  meet  the  monthly  Install- 
ments due  on  the  purchase  price. 

The  statute  Imposes  the  burden  of  proof  on 
the  claimant  of  liquor  seized  aa  contraband, 
to  show  his  property  right  or  Interest  in  the 
goods,  and  that  they  were  not  used  In  viola- 
tion of  the  act  nor  k^t  with  intention  so  to 
do.  It  seems  to  us  that  respondent  iias  suc- 
cessfully sustained  the  borden.  Be  showed 
a  rightful  possession  and  no  Illegal  use  of 
the  whisky  charged  as  contraband.  If  the 
wMsky  was  part  of  the  stock  of  the  drug 
store  which  had  been  taken  back  because  of 
his  failure  to  meet  payments  due  on  the  pur- 
chase of  tbe  store,  he  had  a  property  Inter- 
est in  the  whisky  to  the  extent  that  It  could 
be  applied  as  a  credit  oa  his  Indebtedness  to 
the  repossessing  owner.  Sudi  a  dlsposltioo 
of  the  whisky  would  In  no  wise  omtravene 
the  provisions  of  tbe  act,  since  the  whisky 
had  beea  lawfully  acquired  for  the  use  of 
that  store,  the  p«rmlt8  issued  designating  it 
as  the  place  of  sale  fiir  the  slilpment  applied 
for.   It  thus  appears  tbe  whisky  had  been 
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•btalned  In  full  oompllanoe  with  the  law, 
and  was  not  belnf  Illegally  sold  or  given 
away.  Tbe  facts  of  this  case  plainly  differ- 
entiate It  from  tbe  Maitin  Gaa^  inaamnch  as 
In  the  one  case  the  possession  was  legal  and 
In  tbe  othw  it  was  UlegaL  Under  the  cir- 
cnmataiMeB  of  thia  caae,  lesimiident'a  right 
to  the  return  of  the  whisky  seized  from  him 
without  sanction  of  law  ought  not  to  be  for- 
f^ted  by  reason  of  hla  anbsequoit  loss  of  the 
right  to  rtfail  It  on  medical  pre8cr4>tions. 
He  bad  a  jovq^ttty  right  acquired  In  fiiU 
cwipliance  with  the  laws  of  the  states  In 
tbe  absence  of  direct  Inhibition  In  the  stat- 
ute against  transferring  the  whisky  In  bulk 
to  bis  anooesaor,  or  against  his  retention  of 
it  for  personal  consumption,  we  are  of  ojfiia- 
i(m  that  respondent  is  entitled  to  Its  return 
as  a  legal  right  His  right  of  possession  has 
not  been  forfeited  by  any  proof  of,  or  convic^ 
tion  for,  its  Illegal  u8& 

[4]  Tbe  third  contention  of  the  state  is 
that  the  flndlnga  of  the  trial  court  do  not 
support  its  conclusions  of  law  and  tbe  Judg- 
ment thereon.  Tbe  court  found  as  facts  and 
condusiotts: 

"That  tbe  liquor  in  controversy  was  a  part  of 
the  stock  of  goods  belonging  to  the  drug  store 
of  which  the  said  defendant  was  proprietor  at 
Gosmopolis,  Wash. ;  that  they  were  legally 
brooght  into  tbe  state;  that  they  were  legally 
in  tbe  possession  of  said  defendant;  that  they 
were  not  being  held  for  illegal  sale.  From  the 
foregoing  facts  the  court  concludes  as  matters 
of  law  that  the  defendant  is  legally  entitled  to 
the  immediate  possession  of  said  liquors." 

What  has  been  said  by  us  above  in  discuss- 
ing the  other  contentions  of  the  state  Is  suf- 
fldent  to  dispose  of  Uils  final  objection  ad- 
vanced. We  are  satisfied  that  the  evidence 
supports  the  findings,  and  that  the  conclu- 
sion of  law  drawn  therefrom  was  proper. 
The  state  asserts  that  the  portion  of  the 
findings  to  tbe  effect  that  the  llQuor  was  le- 
gally brought  Into  the  state,  and  was  legally 
In  the  possession  of  defendant,  amounted 
merely  to  conclusions  of  ]jBW.  While  in  a 
sense  that  may  be  true,  tbe  proof  showed  the 
bringing  in  of  the  liquor  under  I^al  permits 
and  the  absence  of  acts  converting  the  pos- 
session into  an  111^1  one,  and  that  Is  the 
purport  of  the  findings. 

We  find  no  error  on  tbe  part  of  the  trial 
court  and  Its  Judgment  Is  affirmed. 

PABKEB.  MAIN,  and  WBBSTSR,  JJ., 
concur. 


CITX  OF  PUTAIXtJP  T.  CROSBY. 
(No.  14282.) 

(Sapreme  Court  of  Washington.  Dec  14,  1017.) 

UUNIOIPAL  COfiPOBATIONS  ^»639(1)  —  VlOU- 

TioN  or  Obdinakcb— PBOsactmoK  in  Naue 

or  GiTT  OB  State. 
In  a  prosecution  for  violating  a  city  ordi- 
nance, the  city  was  named  aa  plaintiff  in  the 
complaint  instead  of  the  state,  as  required  by 
Bern.  Code  1915,  |  7671—20.   The  warrant  of 


arrest  addressed  to  the  city  marshal  eommaaded 
arrest  in  the  name  of  the  state.  Betdf  tiiat  the 
error  was  an  irregularity  which  did  not  make 
the  warrant  and  complaint  void  or  prejudice  de- 
fendant; it  snfliciently  appearing  from  the  rec- 
ord as  a  wh<de  tlut  defendant  was  bein^  prose- 
cuted by  tbe  city  authorities  In  the  name  of  the 
state. 

Department  1.  Appeal  from  Superior 
Court,  Fierce  County;  Bmest  M.  Card, 
Judge. 

F.  H.  Crosby  was  convleted  of  vbHatlng  an 
ordinance  of  tbe  <dty  of  PuyaUup,  and  ap- 
peals. Affirmed. 

John  BL  Gallagher,  of  Tacoma.  for  appel- 
lant H.  F.  Porter,  ot  Puyallup,  for  re- 
qrandent 

PARKER,  J.  The  defendant,  Crosby,  was 
charged  in  the  police  justice's  court  ot  tbe 
city  of  Puyallup  with  violating  tbe  provisions 
of  an  ordinance  of  that  dlty,  by  complaint 
which,  so  far  as  we  here  need  notice  its 
language,  reads  as  follows: 

"In  Police  Justice's  Court,  Olty  of  Puyallup, 
£tate  of  Washington. 

"Before  E.  O.  Mathis,  Esq..  Police  Jostioe. 

"The  City  of  Pnyallup,  Plaintiff,  v.  F.  H.  Oro»- 

by.  Defendant 

''Complaint. 
"State  of  Washington,  City  of  Puyallup— ss.: 

"Oscar  Olson,  being  duly  sworn  on  his  oath, 
complains  and  says  that  on  about  the  18th  day 
of  May,  1916,  at  the  city  of  Puyallup,  state  of 
Waahington,  F,  H.  Crosby,  then  ana  there  be- 
ing did  *  *  *  contrary  to  Ordinance  Mo.  SM 
of  said  city,  entitled.  •  •  • » 

0%e  warrant  for  the  arrest  of  the  defendant 
was  thereupon  issued  by  Uw  JnsUee  wfaer^ 
the  title  at  the  case  appears  as  tn  the  com- 
plaint The  warrant  was  addressed  to  tbe 
marshal,  and,  following  the  usual  redtals, 
concluded  as  follows: 

"Therefore,  in  the  name  of  the  state  of  Wash- 
ington, you  are  hereby  commanded  to  forthwith 
apprehend  the  said  F.  H.  Crosby,  and  bring  him 
before  me  to  be  dealt  with  according  to  law  and 
ordinance." 

Trial  in  the  police  Justice's  court  resulted 
In  tbe  defendant's  eonTlction,  and  upon  ap- 
peal therefrcMu  to  the  superior  court  for 
Pierce  county  he  was  again  adjudged  guilty 
upon  the  verdict  of  a  jury,  there  being  a  trial 
de  novo  In  that  court  as  provided  by  law  up- 
ou  such  an  appeaL  From  the  Judgment  of  con- 
viction in  the  superior  court  he  has  appealed 
to  this  court. 

It  is  here  contended  In  appellant's  behalf 
that  the  superior  court  erred  In  denying  his 
motion  "to  quash  the  warrant  and  com- 
plaint on  file  In  this  action  for  the  reason 
that  it  appears  from  the  face  thereof  that 
the  same  are  void."  It  Is  argued  that  tbe 
whole  of  the  proceedings  are  void  because  tbe 
case  was  not  prosecuted  in  the  name  of  the 
state,  counsel  relying  upon  tbe  provisions  of 
section  7671—20,  Rem.  Code,  reading  in  part 
as  follows: 
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"Tbe  Tiolation  of  tmy  ordinance  of  such  city 
ahoU  be  deemed  a  misdemeanor,  and  ma;  be 
prosecuted  bj  the  authorities  of  such  c!tT  in  the 
name  of  the  people  of  the  state  of  Wasnlngbu, 
or  may  be  redressed  by  civil  action,  at  the  op- 
tion of  said  authoritiss." 

Tbla  aectiim  r^ates  to  proBecutiona  for 
Ttolatkm  otdliuuices  of  dtles  of  tbe  third 
class,  to  wliich  class  Puyallup  belongs.  It  Is 
apparent  tb&t  the  city  autborltles  proceeded 
upon  tbe  tfaeozy  tbat  the  proaecntion  was 
criminal  and  not  cItU  In  its  nature.  Counsel 
for  aK>elIant  seems  to  proceed  upon  the 
theory  tbat  we  must  look  to  the  title  of  the 
case  alone  to  detennlne  by  what  authority  the 
dty  assumes  to  prosecute  appellant  It  would 
have  beea  better  practice  to  have  disclosed 
by  appropriate  worda  in  the  title  of  the  case 
that  tbe  dty  was  proceeding  In  the  name  of 
the  state.  We  think,  however,  that  tbe  words 
used  In  the  title  do  not  necessarily  mean  tbat 
the  dty  was  not  so  proceeding ;  the  charge  In 
the  body  of  the  complaint  clearly  informed 
appellant  that  he  was  being  prosecuted  for 
the  Tlcdatlon  of  an  ordinance  of  the  dty  In 
a  court  having  Jurisdiction  to  try  such  of- 
fenses, and  the  vrarrant  issued  thereon  by  the 
jttstloe  clearly  commands  his  arrest  In  the 
name  of  tbe  state.  We  therefore  think  that 
It  auffldently  appears  from  the  record  as  a 
whole  that  appellant  was  being  prosecuted  by 
tbe  dty  authorities  In  the  name  of  the  state. 
1S»  naming  of  the  city  of  Puyallup  as  plaln- 
tift  In  the  title  of  the  case  was,  we  think,  In 
any  event,  only  an  irregularity  that  did  not 
In  th»  least  affect  appellant's  substantial 
ri^ta.  He  was  accorded  all  the  rights  which 
be  could  possibly  have  had  the  title  of  the 
case  indicated  within  itself  that  he  was  being 
prosecuted  in  the  name  of  tbe  state,  and  plain- 
ly the  Judgment  rendered  upon  the  prosdcu- 
tttm  became  a  bar  to  any  furtheT  prosecution 
tor  the  offeaise  diarged. 

In  State  t.  GraffmuUer,  20  Minn.  6,  46  N. 
W.  445,  the  defendant  was  prosecuted  in  a 
Justice  court  for  the  violation  of  a  penal  pro- 
Tlcdon  of  a  state  law,  to  wit,  the  dty  charter 
of  the  dty  of  Nortbfleld;  defendant  being 
eouTlcted  and  fined  under  tbat  law  In  an  ac- 
tl<m  wherein  the  dty  was  named  as  plalntlflC 
instead  of  the  state.  In  holding  tbat  this  was 
a  mere  irregularity  not  affecting  the  defend- 
ant's rights,  Justice  Cornell,  speaking  for  tbe 
court,  said: 

"In  making  an  tfitry  of  the  action  in  bis  dock- 
et, the  joBtice  entitled  it  as  one  between  the  city 
«  Ncnthfield  as  plaintiif,  and  the  said  Qra^mul- 
ler  as  defendant,  and  this  is  assigned  as  error. 
This  was  undoubtedly  erroaeoas,  for  the  action 
was  dearly  a  criminal  one,  in  which  the  state 
was  tbe  party  plaintiff,  in  whose  behalf  tt  was 
prosecoted,  and  it  should  have  been  so  entered  in 
his  docket,  according  to  tbe  direction  of  Gen.  St 
c  65,  I  133.  The  error,  however,  did  not  oust 
the  justice  of  jorisdictlon,  nor  did  it  in  any  man- 
ner prejudice  the  defendant.  The  proceedings 
tbemsclvca,  as  entered  and  referred  to  in  tbe 
docket,  fully  disclosed  the  character  of  the  ac- 
tfon,  and  the  parties  to  it  The  complaint  and 
wamuat  were  for  a  misdemeanor,  and  tbe  Judx- 
meat  corresponded  tiierewith.    It  was  not  in 


favor  of  the  city  as  plaintiff,  bat  It  sinmly  ad' 
judged  the  defendant  gollty  ct  the  crime  diarged 
against  him,  and  imposed  a  fine  opon  him,  in 
accordance  with  the  terms  of  tbe  statute  tlut 
created  it.  The  record  of  the  proceedings  is  saf- 
liciently  fall  and  specific  to  protect  hfm  against 
another  prosecution  for  the  same  offense.** 

This  view  of  tbe  law  was  adhered  to  by 
that  court  In  the  later  case  of  City  of  Fari- 
bault V.  Wilson,  34  Minn.  254,  25  N.  W.  449, 
where  there  was  involved  a  violation  of  the 
ordinance  of  the  dty.  The  title  of  the  case 
named  tbe  city  as  plaintiff,  when  under  the 
statute  tbe  state  should  have  been  named  as 
plaintiff. 

Tbe  following  of  our  own  dedslons  are  of 
interest  In  this  connection  and  In  harmony 
with  this  view  of  the  law,  though  we  do  not 
dte  them  as  bdng  applicable  to  the  exact 
situation  here  involved :  Spokane  t.  Bobison, 
6  Wash.  547,  33  Pac.  960;  State  v.  Fountain, 
14  Wash.  136,  44  Pac  270;  Seattle  t.  Chin 
Let.  10  Wash.  38,  52  Pac.  324. 

The  judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  FDLLBRTON,  MAIN, 
and  WEBSTER,  JJ.,  concur. 


LINN  T.  WALLA  WALLA  COUNTY. 

(No.  14142.) 
(Supreme  Court  of  Wasbinston.   Dec.  16, 1917.) 
Dbains  «=357  —  Neolioent  Conbtbuction  — 

DaUAGES— LlABILITT  OF  COUNTT. 

The  county  and  not  tbe  drainage  distrlot  is 
the  only  corporation  suable  for  damages  for  the 
negligent  construction  and  maintenance  of  a 
drainage  ditch  In  a  drainage  improvement  dis- 
trict o£  the  county ;  tbe  ditdi  having  been  con- 
structed under  Laws  1913,  p.  611  Ulem.  Code 
1915,  H  4226-1  to  4226-4ir 

En  Bana  Appeal  from  Superior  Court, 
WaUa  Walla  County;  Edward  a  MUls,  Judge. 

Action  by  Stella  B.  Linn  against  Walla 
Walla  County.  From  a  judgment  dismlBslug 
the  cause  on  demurrer  to  the  complaint,  plain- 
tiff appeals.  Judgment  reversed,  with  instruc- 
tions to  overrule  demurrer,  and  to  reinstate 
the  cause  for  further  proceedings. 

John  O.  Hnrspool,  of  Walla  Walla,  for  ap- 
pellant Win.  B.  Bridgman*  of  Sunnyslde,  Al- 
fred H.  Lundln  and  E:dwin  C  Ewlng,  both  of 
Seattle,  amid  curlse,  for  resptmdent 

HOLOOMB,  J.  The  complaint  oC  apjKllaut 
alleged  damages  by  respondent  county  for 
the  negligent  confitructiou  and  maintenance 
of  a  drainage  ditch  In  what  Is  known  as 
drainage  Improvement  district  No.  2.  of  Wal- 
la Walla  county,  by  reason  of  the  bottom  of 
the  drainage  ditch  being  defectively  con- 
structed and  maintained  so  as  to  permit  the 
water  flowing  therein  to  seep  tbroogh  and 
flood  the  land  of  appellant.  The  demurrer  of 
respondent  to  the  complaint  on  the  grounds 
that  the  complaint  did  not  state  facts  sufB- 
dent  to  constitute  a  cause  of  action,  and  that 
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there  was  a  defect  of  parties  defendant,  was 
sustained  upon  the  first  ground,  upon  the 
theOTy  that  tlie  county  is  not  suable  or 
Uable.  Appellant  refused  to  plead  further, 
and  the  canse  was  dismissed,  tUs  appeal  fol- 
lowlnff. 

TbXs  drainage  ditch  was  constructed  under 
Laws  1913,  c;  176,  p.  611  (Rem.  Code,  H  4226— 
1  to  4226—11).  The  first  section  of  that  act 
proTldes: 

"Whenever  one  or  more  persons  whose  land 
will  be  benefited  thereby  shall  desire  to  have  a 
drainage  system  established  and  constructed  or 
any  part  of  an  existing  drainage  system  other 
than  those  organized  under  the  provisions  of 
chapter  115  of  the  Laws  of  18^,  straightened, 
widened,  altered,  deepened  or  otherwise  improv- 
ed, and  9haU  not  aB$in  to  tnoorporate  a$  a 
.dromoffe  di$iriot  undor  the  provUiona  of  chapter 
115  of  the  Lav?a  of  1895  and  the  act*  amenda- 
tory and  Mupplemental  thereto,  or  there  shall  not 
be  a  euffioKHt  number  to  be  benefit^  by  tuch 
•irttem  to  form  a  drainoffe  dietriot  a»  in  said 
chapter  and  the  oot$  omenaatory  and  «iif>pleffien' 
tal  thereto  provided,  proceedings  for  toe  con- 
struction or  unprovement  of  sach  system  shall  he 
as  provided  for  in  this  act"   (Italica  ours.) 

Nowhere  In  the  act  is  Budi  drainage  dis- 
trict as  thereby  created  declared  a  municipal 
ot  public  corporation,  or  given  the  power  to 
sne  or  be  sued,  or  glren  cori;K>rate  succession. 
The  act  was  before  as  in  Fierce  Connly 
Thompson.  82  Wash.  440, 144  Pac.  704.  There 
It  was  assumed  by  the  parties  and  by  tbe 
court  tbat  sa<3i  a  drainage  Improvement  dis- 
trict bean  aubstantlaUy  the  same  relation  to 
the  county  as  a  street  or  sewer  local  Improve- 
ment district  bears  to  a  dty. 

The  act  providing  for  emlnwt  domain  pro- 
ceedings to  be  prosecuted  by  the  cotmty,  it 
was  held  in  the  above  case  that  the  county 
took  the  land  to  be  used  for  rlgbts  of  way  for 
the  ditches  Just  as  a  city  took  by  condemna- 
tion land  in  aid  of  a  local  street  Improvement 
in  trust  to  be  used  fDr  street  purposes.  It 
was  also  there  held  that: 

It  "is  of  no  consequence  tbat  the  drainage  im- 
provement district  is  not  a  nunlcipa]  owpora- 
tion.  The  improvement  is  a  public  one,  and  the 
county  is  the  municipal  corporation  exercising 
the  granted  power  of  eminent  domain.  •  •  * 
We  can  see  no  difference  In  principle,  as  far  as 
possible  coDBtitDtional  objecbons  are  concerned, 
between  tbe  exercise  of  tlie  powers  of  eminent 
domain  in  the  manner  pretcribed  by  this  law, 
and  the  exercise  of  such  granted  powers  in  a 
similar  manner  by  a  city  in  aid  of  a  local  street 
improvement" 

Tb»  contention  tliat  the  improvement  Is  so 
limited  in  its  use  and  benefits  as  to  render  it 
of  private  and  not  public  concern  was  there 
denied.  In  such  cases  of  limited  local  im- 
provement dlatilcts  in  cities,  cities  have  iml- 
tormly  been  held  liable  for  n^llgent  con- 
struction and  maintenance  of  such  public 
works.  Cooper  v.  Seattle,  16  Wash.  4^,  47 
Pac.  887,  58  Am.  St  Rep.  46;  Hayes  v.  Van- 
couver, 61  Wasb.  636,  112  Pac.  498;  Vltfticd 
Importing  Ca  t.  Seattle,  72  Wash.  182,  180 
Pac  109. 

TbB  county  constructed  the  drainage  ditch 


and  caused  tbe  alleged  injury  and  damage 
thereby.  The  county  Is,  no  doubt,  as  benefi- 
cially Interested  in  the  local  Improvement  of 
lands,  and  local  sanitation,  by  drainage,  as  is 
a  city  In  local  sewer  systems.  Such  drainage 
improvement  district  exists  only  as  a  terri- 
torial body  of  lands  benefited  ami  with  a  deft* 
Ignating  number.  The  coun^  is  the  only  po- 
litical entity  ot  public  or  municipal  corpora- 
tion to  whom  was  granted  the  powers  to  be 
exercised  for  sucih  a  local  drainage  s^tem. 
In  It  are  vested  all  the  rights  and  property 
acquired.  It  is  doubtless  true  that  tor  such 
systans  the  county  acts  only  for  and  In  be- 
half of  the  local  drainage  dtstilct,  but  it  la 
the  only  corporation  which  can.  We  conclude 
that  the  county  is  the  only  suable  corporation 
in  such  case. 

The  Judgment  Is  ther^ore  reversed,  with 
Instructions  to  overrule  the  demurrer  and  re- 
instate the  cause  for  further  proceedings. 

EliLIS.  C.  J.,  and  MOUN'T.  MAIN,  FUL- 
LERTON,  WEBSTER,  and  PARKER,  JJ., 

concur. 


GOULD  V.  GOULD  et  al.    (No.  14085.) 
(Supreme  Court  of  Washington.  Dec.  14, 1917.) 

1.  Altbeation  of  Inbtbdhents  ^11(2)— Bt 
Stbangeb. 

Where  a  note  was  altered  by  a  stranger 
without  tbe  knowledge  or  consent  of  any  of  tbe 
parties  thereto,  recovery  could  be  had  npcm  it  in 
Its  original  condition,  aithoniAi  altered  before  de- 
livery. 

2.  AXTEBATIOH  OF  InBTBUUKNTS  «S»20  —  AXT- 

thobitt  and  conbeut  of  pabties-j'oint 
Maxbb. 

Where  a  note  providing  for  interest  "from 
maturity"  was,  after  execution  by  a  joint  maker, 
altered  by  the  other  joint  maker  to  read  "from 
date"  without  the  knowledge  and  consent  of  the 
first  signer,  the  latter  is  not  liable  for  interest 
accruing  before  maturity  while  the  former  is. 

3.  Altehation  OF  iNsmuuBnTB  •=»27(1)  — 
Pbesumftion  and  Bubden  OF  Pboof— BX- 

PLAINIRO  ALnEAnONS. 

Then  Is  a  pranmptiott  that  a  written  in- 
strument was  in  the  same  condition  when  signed 

as  when  offered  in  evidence,  even  thouf^n  it 
showed  on  its  face  that  the  original  draft  had 
been  dtanged,  and  any  presumirtion  of  the  in- 
validi^  of  an  altered  instrument  is  overcome 
by  proof  of  its  unauthorised  alteration  by  a 
stranger. 

4.  Pleading  «=>237(2)— Vabiancb  Bbtwebn 
Alubqatiohb  Ann  PBooi^WarmN  Instbc- 

UBHTS. 

A  complaint  alleged  a  note  and  mortgage  for 
$900  which  the  answer  denied  and  alleged  ma- 
terial alteration  whitdi  the  reply  denied.  U[>on 
trial  the  court  found  the  note  had  been  altered 
by  a  stranger  without  the  knowledge  or  consent 
of  the  holder,  the  principal  snm  having  been 
¥750,  which  amount  the  makers  conceded  they 
owed  the  holder,  and  for  which  judgment  was 
rendered.  Setdt  tiiat  tbe  court  justly  oonsidCT- 
ed  tiM  iMaadings  amended  to  conform  to  tiw 
facts. 

Department   2.     Appeal   from  Superior 
Court.  King  County;  A.  W.  Prater,  Judge. 
Action  by  Kate  Gould  against  Olga  H. 
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Gouid  and  otbers.  Judgment  tor  plaintiff, 
and  Olga  H.  Gc/OHA  appeals.  AfDnued. 

Sborett,  iSeUtnai  &  Sborett.  ot  Seattle, 
tm  app^st  Kerr  ft  HcCord  and  J.  P. 
Wall,  all  of  Seattle,  Cor  reepondnit. 

MOUNT,  J.  This  action  was  brought  to 
foreclose  a  mortgage  for  $900,  purporting  to 
be  executed  by  the  aE^Uant  and  hex  bus- 
band,  H.  H.  Gould,  in  June,  1^.  The  com* 
plaint  Is  the  usual  farm  in  such  cases.  The 
defendant  H.  M.  Gould  and  his  vife,  the  ap- 
pellant, answered  the  complaint,  denying 
that  they  had  executed  the  note  and  mort- 
gage sued  upon,  and,  as  an  affirmattTe  de* 
feose,  alleged  that  the  note  had  been  raised 
from  $700  to  $900  after  the  execution  there- 
of, and  prayed  that  the  mntgase  be  canceled 
as  constitntins  a.  cloud  upon  tbdr  title  to 
the  lot  covered  by  the  mortgage.  At  the  trial 
ot  the  case  the  defendants  were  permitted  to 
amend  their  answer,  alleging  a  further  at- 
tention In  the  note  without  their  amsmt, 
wherein  It  was  changed  so  as  to  read  "inter- 
est from  dat^"  Instead  of  "Interest  from  ma- 
turity." Plalntur,  for  reply,  denied  all  the  al- 
legations of  the  afflrmatlTe  defensa  Upon  the 
trial  the  court  founds  among  other  things, 
that  the  note  and  mwtgage  bad  been  altered 
from  $750  to  $900  by  strangers  to  the  Instru- 
ments without  the  consent  of  the  parties 
thereto,  and  that  the  v/or^  "maturity"  in  the 
note  was  chained  to  "date"  by  direction  of 
the  defmdant  H.  M.  Gould.  The  court  also 
found  that  payments  amounting  to  $185  were 
payments  of  interest,  and  were  made  by  the 
defendant  H.  M.  Gould,  and  that  the  mort- 
gaged property  was  since  November  22, 1911, 
the  separate  property  of  Mrs.  Olga  H.  Gould, 
the  wife  of  H.  M.  Gould,  and  entered  Judg- 
ment against  the  appclhiut  and  her  husband, 
H.  M.  Gould,  for  $750,  with  interest  from 
June  4,  1915,  which  was  the  date  of  maturity 
of  the  note,  with  an  additional  Judgment 
against  the  defendant  H.  M.  Gould  for  three 
years'  interest,  amounting  to  $180.  The  ef- 
fect of  the  judgment  was  that  the  Interest 
was  absorbed  by  the  excess  judgment  against 
the  husband,  except  $5,  which  was  credited 
to  the  principal. 

The  facts,  as  disclosed  by  the  record,  are, 
in  substance,  as  follows:  The  respondent, 
Kate  Gould,  and  W.  H,  Gould,  are  husband 
and  wife.  Olga  H.  Gould  and  H.  M.  Gould 
^re  also  husband  and  wife,  and  H.  M.  Gould 
Is  the  son  of  W.  H.  Gould.  In  1910  W.  H. 
Gould  sold  to  his  son,  H.  M.  Gould,  the  lot 
In  question  for  a  consideration  of  $900,  and 
took  a  note  and  mortgage  from  the  son  and 
his  wife,  Olga,  for  that  sura.  This  note  and 
mortgage  were  dated  April  27,  1910,  and  by 
Its  terms  the  note  drew  Interest  at  the  rate  of 
8  per  cent,  per  annum.  '  It  was  payable  to 
W.  H.  Gould.  This  note  and  mortgage  rep- 
resented the  full  purchase  price  of  the  lot 
The  mortgage  was  made  a  second  mortgage 
upon  the  lot  eo  as  to  permit  the  son  to  put 


a  first  mortgage  iipon  the  properdin  order  to 
build  a  dwelling  boose  there<m.  The  note 
and  the  mortgage  were  assigned  by  W.  H. 
Gould  to  his  wife,  Kate  Gould.  The  first 
mortg^lie,  which  was  placed  upMi  tbe  lot  to 
bnlld  tbe  dwelling  house,  became  due  about 
April  27.  1912,  and  H.  M.  Gould  reQuested 
his  father  to  take  a  new  second  mortgage  so 
a6  to  prevent  fore<flOBure  of  the  first  mort- 
gage. The  respondoit,  Kate  Gould,  who  was 
then  the  bolder  of  the  note  and  mortgage, 
consented  to  this  arrangement.  H.  M.  Gould 
thereupon  had  bis  attorney  prepare  a  new 
note  and  mortgage,  which  were  evidently  pre- 
pared in  the  sum  of  $750.  with  Interest  after 
maturity.  The  re^ndent,  Kate  Gould,  ex- 
ecuted this  new  note  and  mortgage  before  her 
husband,  and  was  not  jnesoit  whrn  her  hus- 
band signed  the  instruments.  About  the  time 
of  the  executlcm  <jt  this  note  and  mortgage  H. 
M.  Gould  stated  to  his  father  that  the  In- 
struments  were  for  $750,  because  be  bad  paid 
$lDOthere(m.  It  was  claimed  by  H.  H.  Gould 
that  his  father  had  promised  that  he  would 
not  exact  Interest  upon  the  wlglual  note,  and 
be  tox  that  reason  bad  the  new  note  and 
mortgage  drawn  for  $750,  with  Interest  from 
maturity.  His  taXbet  teetlAed  that,  when 
tcid  at  Chat  flid;  be  objected,  and  taia,  his 
son  that  the  new  note  must  be  tor  $90(^  with 
Interest  fn»n  date.  After  this  time  tbe  note 
and  m<«tgage  were  changed  by  some  one 
fiaca  $760  to  $900,  with  tntecest  fran  da^. 
They  were  given  to  the  First  Mortgage  ft  Sav- 
ings Bank  of  Seattle,  the  holder  of  the  pries 
lien  upon  the  imver^,  wwe  reomded  by  that 
bank,  and  returned  through  the  mails  to  tbe 
respondoit,  Kate  Cknld.  She  did  not  know 
of  tbe  change  in  the  amount  cx  of  tbe  <diange 
in  the  time  from  which  the  interest  b^n  to 
run,  until  the  trial  of  the  case.  Sb»  supposed 
that  the  new  note  and  mortgage  were  to  take 
the  place  of  the  old  ones  for  the  same  amount 
and  at  the  same  rate  of  interest.  'She  con- 
tended at  the  trial  that  tbe  payments  made 
upon  the  original  note  were  Interest  pay- 
ments, and  did  not  apply  to  the  prlndpaL 

Three  contentions  are  made  by  the  appel- 
lant, as  follows:  First,  that  the  alteration 
of  the  instruments  precludes  any  recovery  up- 
m  the  note  and  mortgage;  second,  that 
then  is  a  fatal  variance  between  tbe  respond- 
ent's pleadings  and  the  findings  of  the  court ; 
third,  that  if  any  recovery  can  be  had,  the 
appellant  Is  entitled  to  a  credit  of  $185  cm  the 
principal. 

[1-3]  The  appellant,  for  her  first  contention, 
relies  upon  the  principle  that,  where  a  nego- 
tiable instrument  Is  materially  altered  with- 
out the  assent  of  all  the  parties,  it  Is  avoided. 
This  is  no  doubt  the  general  rule,  but  the 
court,  In  this  case,  while  it  found  that  there 
bad  been  an  alteration  of  the  note  and  mort- 
gage sued  upon,  found  also  that  the  altera- 
tion was  made  by  a  stranger  to  the  instru- 
ments; that  tbe  respondent,  Kate  G<Hild, 
who  is  the  owner  and  holder  oS  the  note  and 
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mortgage,  knew  nothing  of  the  alteratlcm, 
and  was  not  a  parts'  thereto,  and  for  that 
reason  the  rule  contended  for  by  the  appel- 
lant did  not  apply.  It  la  not  dlt^ated  by  the 
appellant  that  at  the  time  the  note  and  mort- 
gage seed  upon  were  given  by  her  and  H.  M. 
tiould,  her  husband,  to  the  respondent,  Kate 
Gould,  they  were  Indebted  to  her  In  the  sum 
of  97SOt  ftnd  the  note  and  mortgage  were  In- 
tended to  be  given  by  them  to  cover  that 
amount.  There  can  be  no  question  that  Kate 
Oonld.  the  holder  of  the  note  and  mortage, 
was  entirely  Innocent  of  any  change  made 
therein.  The  note  which  she  snrrendered 
was  fttr  ygoo,  and  interest  from  date.  When 
she  recelTed  the  renewal  note  and  mortgage, 
after  th^  had  been  changed,  they  appeared 
to  be  for  the  Emm  of  9900,  with  interest  from 
date.  She  was  not  Infonned,  and  had  no 
knowledge  that  mere  had  been  any  change 
made  in  the  note.  The  drcamstftnoes  tmder 
which  she  received  It  did  not  call  her  atten- 
tion to  the  fact  Uiat  it  had  been  changed. 
The  <nly  reason  suggested  In  the  record  for 
the  cbange  was  that  H.  M.  Oonld  had  an  un- 
derstanding with  hlB  fktlier,  at  the  time  the 
original  note  was  made,  that  no  interest  would 
be  exacted.  One  hundred  and  llfty  dollars 
bad  been  paid  upon  the  note.  This  was  about 
the  amount  of  Interest  dne  at.tSiat  time.  H. 
M.  Goald  eoncinded,  tlwrefore,  that  the  new* 
note  ahoold  he  for  $900.  less  flOO;  or  f 790. 
Mn.  &ite  Ooald  did  not  know,  and,  so  far 
as  fbe  record  shows,  was  not  informed,  of 
flwae  futs.  When  ahe  zecdved  the  note,  she 
received  it  in  good  faith,  held  it  in  good  fftith, 
and  did  not  know  until  at  the  trial  of  the  case 
that  there  had  been  any  alteratiim  made. 
TIte  record  does  not  Aow  who  made  the 
<diange.  The  court  found  that  the  change  in 
the  date  was  made  by  H.  M.  Gould,  the  hus- 
band of  the  appellant,  who  was  Jointly  lia- 
ble up<m  the  note,  but  that  the  diange  in  the 
amount  was  made  by  a  stranger,  and  applied 
the  mle  that,  where  the  change  is  made  by 
a  stranger,  and  not  by  the  parties  to  the  con- 
tract, the  parties  to  the  cwtract  are  not  af- 
fected  by  such  change,  and  gave  judgment 
accordingly  for  $760.  We  are  satisfied  that 
the  judgment  was  equitable,  to  aay  the  least. 

In  the  case  of  Yakima  National  Bank  v. 
Knlpe,  0  Wash.  348,  33  Pac.  634,  In  referrhig 
to  an  altered  instrnment,  we  said: 

"Tlie  question  thus  presented  is  an  important 
one,  and  the  autboritus  are  not  barmomous  in 
re^n]  thereto.  It  is,  however,  no  Ignger  an 
opeo  one  in  this  court  Substantially  the  same 
question  was  raised  in  the  case  of  Wolferman 
V.  Bell  Wash.  82  Pac.  1017.  38  Am.  St 
Rep.  126],  and  we  held  that  there  was  a  pre- 
sumption that  an  instrument  in  writing  was  in 
the  same  condition  when  signed  that  it  was 
when  offered  in  evidence,  and  that  such  pre- 
sumption was  not  changed  by  the  fact  that  the 
iostrument  showed  upon  its  face  that  the  origi- 
ual  draft  thereof  had  been  changed." 

in  Murray  r.  Petennn,  6  Wash.  418, 88  Pac. 
eeo,  In  referring  to  an  alteration  in  a  promis- 
■ory  note,  we  said: 


"There  is  no  qnastlon  fn  this  case  of  any  pre- 
sumption as  to  whetbes  the  alteration  was 

made  before  or  after  deliveiT,  for  it  ia  admitted 
that  it  was  made  after  delivery.  Nor  do  we 
understand  that  the  rule  is  contended  for  by 
the  appellants  that  a  material  alteration  made 
in  a  written  instrument,  whether  by  a  party  or 
a  stranger,  avoids  the  iastrument.  At  all 
events  the  whole  trend  of  modem  authority  Is 
opposed  to  this  rule;  for,  while  there  is  no 
doubt  that  a  willful  and  material  alteration  of 
a  written  iostrument  made  by  one  of  the  parties 
to  it,  and  without  the  authority  of  the  other 

farty,  defeata  any  rights  he  would  otherwise 
ave  under  it,  the  rule  that  an  alteratioo,  al- 
though material,  cannot  invalidate  a  written  in- 
strument when  made  by  a  stranger  to  the  con- 
tract, is  just  as  tburoogldy  sstabliahed." 

In  this  case  at  least  a  part  of  flie  alteratioa 
was  made  by  one  of  the  makers  before  de- 
livery. The  Instruments  were  delivered  to 
the  bank  holding  a  prior  mortage,  by  that 
bank  recorded,  and  forwarded  throngh  the 
mail  to  Mrs.  Kate  Gould.  Ooncediofi^  as  the 
coort  did.  that  the  alteratioa  was  made  hy  a 
strangOT  before  delivery,  whatever  presump- 
tion there  may  he  of  invalidity  of  the  note 
was  clearly  overcome  under  fbe  rule  in  the 
cases  above  cited. 

[4]  The  appellant  next  contmds  that  thwe 
could  be  no  reeovwy  in  any  event,  becanae 
there  la  a  fatal  variance  In  tbel  pleadings. 
The  facts  were  all  before  the  court.  While 
the  complaint  alleged  upon  a  note  and  mort- 
gage for  $900,  the  answer  denied  the  making 
of  such  note,  and  alleged  Hiat  the  note  had 
been  materially  altered.  This  was  denied  by 
the  reply.  The  issues  were  tried  out,  and  the 
court  found  that  there  had  been  an  alteratioa 
in  the  note,  but  that  It  was  without  the 
knowledge  or  consent  of  the  holder  of  the 
note  and  was  made  by  a  stranger.  It  was 
conceded  by  the  appellant  and  her  husband  at 
the  trial  that  they  were  indebted  to  the  hold- 
er of  the  note  for  $700,  and  It  Is  plain,  we 
think,  from  these  focts,  that  the  court  Justly 
considered  the  pleadings  amended  to  con- 
form! to  the  facts,  and  was  authorized  to  en- 
ter a  Judgment  accordingly. 

It  is  lastly  argoed  that  tlie  court  erred  In 
allowing  Interest  npon  the  not&  Thc>  record 
shows  that  $185  waa;  paid  upon  ttie  note; 
¥150  was  paid  upon  Uie  nlglnal  not^  and 
srane  $35  thereafter  paid.  It  la  claimed  by 
the  appellant  that  the  court  erred  in  not  al- 
lowing this  sum  as  a  payment  upon  the  prin- 
cipal of  $760.  The  principal  note,  according 
to  its  terms,  bore  interest  from  date.  Wheth- 
er this  should  be  credited  upon  the  principal 
of  $900,  or  as  Interest  thereon,  we  think,  is 
of  no  importance.  The  original  note  was  for 
$900;  it  was  renewed  for  $750;  and  the 
court  found  that  the  note  ahould  have  been 
for  $7S0.  It  seems,  therefore,  that  the  $160 
was  allowed  upon  the  principal  of  the  origi- 
nal note.  The  balance  of  $35  was  properly 
(AargeaUa  upon  the  Interest  upon  the  $760 
note.  The  lower  court  only  credited  $80  of 
this  amount  npon  the  interest  and  allowed  $5 
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upon  the  prlndp&L  Tbls  certainly  was  u 
much  u  tlie  anwllant  coald  ask. 

We  baTe  carefaUy  read  the  entire  record 
In  the  cas^  and  are  satlafled  that  the  jadg- 
atent  of  the  trial  court  was  a  Just  one. 

It  la  therefore  affirmed. 

ELLIS,  a  J.,  and  CHADWIOC,  MOBRIfi, 
HOLOOICB,  JJ.,  coDCnr. 


EDWARDS  T.  THOMPSON  etal.  (No.  14171.) 
<Su|»eme  Court  of  WashingtoQ.   Dec.  IS,  1917.) 

1.  AiAXBATioir  or  InsTBrnisnTS  «=»11(1)  — 
Acra  or  AoBirrs— EmcT  on  Pbhicipaz.. 

Where  an  agcat  of  a  mortgagor  alters  the 
Biortgace  after  execution,  the  mortgagw  Is 

bound  thereby. 

2.  ALTK RATION    or    InffTBtniENTS    0=>11(Z\  — 

Acts  of  Stbanoms— "Altebation"—  Spo- 

UtATlOW." 

Where  a  mortgage  was  given  to  a  third  par- 
ty for  the  sole  porpose  of  filing  and  he  makes 
iQterations  therein,  the  rights  of  the  parties  are 
not  affected,  it  being,  strictly  speaking,  a  "spolf- 
atUni"  by  a  stranger,  and  not  an  "alteration" ; 
an  "alteration,"  m  le^  contemplation,  being 
the  erasure,  interlineation,  addition,  «r  substitu- 
tion of  material  matter  affecting  the  identity 
of  sndi  Instmment  or  the  rights  or  obligations 
of  the  parties  arising  therefrom,  made  a 
parlgr  thereto,  w  one  entitled  thsrennder,  or 
one  in  privity  with  snch  person,  without  the 
consent  of  the  other  party,  and  after  the  instm^ 
ment  has  been  ftdly  executed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Altera- 
tion; Spcdiatum.] 

3.  Al.TERATI01f   OF  IHBTBDICENTS  0=>11(2)  — 

Acts  or  STSANGEBe— Aqentb  Acting  oot  of 
THE  Scope  or  Thtib  Emplotment. 
An  agent  of  a  party  when  acting  beyond  Uie 
sMKie  of  his  aathortt7t  express  or  implied,  in 
manng  a  change  in  an  executed  instrument  is 
regarded  as  a  stranger  to  tbe  transaction. 

4.  Vendob  and  Pubcbaseb  ®=>17  —  Wbitten 

OTPEB    to    PUBCHASE  —  AOCKPTANCB  —  EN- 
rOBCKABILITT. 
A  written  offer  to  purchase  land  and  to  give 
a  mortgage  for  a  certain  part  of  the  purchase 

{»rice  is  a  bindii^  and  enforceable  ctmtract  on 
ts  acceptance. 

5.  Rbfobmation  or  Instbuuentb  4=345(8)  — 
OiasBiONS  FBoic  Mobtoage— Evidence. 

Evidence  held  clear  that  proper^  intended 
to  be  induded  in  a  mortgage  was  omitted,  so  as 
to  support  a  reformation  of  snch  mortgage. 

Rn  Bane.  Appeal  from  Superior  Court, 
Clallam  County ;  John  H.  Ralstcm,  Judge. 

Action  by  Betty  Edwards  against  I^cUa 
'niomi>8on  and  others  to  annul  a  mortgage 
and  remove  a  dond  from  title.  Judgment 
for  defendants,  and  plaintiff  iqipeala.  Af- 
firmed. 

Edward  Judd,  of  Seattle,  for  appellant.  A. 
W.  Buddress,  of  Seattle,  for  respondents. 

WSBSTEB,  J.  The  respondents  W.  0. 
Gelst  and  Augusta  E.  Gelst,  husband  and 
wife,  and  A.  H.  Thompson  and  Lydia 
'niompeon,  husband  and  wife,  who  are  the 
officers  and  owners  of  tbe  cai^tal  stock  of 
the  Oelst 'Thompson  Company,  a  corporation, 


reside  at  Port  Angeles,  Wash.,  and  prior  to 
May  4.  1916,  held  In  the  name  of  that  corpo- 
ration the  title  to  Iota  10  and  U  in  block  38 
in  original  town  site  of  Port  Angeles,  Clal- 
lam county,  and  lots  1  and  2  In  block  8  of 
tidelands  of  the  first  class  east  of  lAurel 
street  In  front  of  the  city  of  Port  Angeles, 
Clallam  county.  Wash.,  together  with  cer- 
tain personal  property  In  that  city.  The  ap- 
pellant, Betty  Edwards,  who  was  then  Betty 
Garrett,  she  having  married  E.  O.  Edwards 
on  July  18,  1916,  was  the  owner  of  certain 
real  property  located  at  S12  Pontius  avenucv 
SeatUe,  Wash. 

On  April  26,  1916,  SL  O.  Edwards,  as  the 
agent  of  Betty  Qarr^  the  appellant^  made 
an  offer  in  writing  on  her  behalf  to  the  re- 
spondents to  exchange  for  their  property  in 
Port  Angeles,  above  described,  her  Seattle 
property  at  512  Pontius  avenue,  the  at^pel* 
lant  to  give  respondents,  in  addition  to  the 
exchange  of  the  Seattle  propeny,  the  sum 
of  9130  in  cash,  and  her  notes  aggr^ating 
the  sum  of  $4,000,  the  notes  to  be  secured 
by  a  mortgage  on  the  Port  Angeles  property 
to  be  conveyed  to  the  appellant  Tbe  offer 
was  subject  to  acceptance  or  refusal  by  the 
respondents  within  five  days  from  the  data 
thereof.  Within  the  time  limited  tbe  offer 
was  accepted  In  writing  by  the  resiMmdents ; 
whereupon  the  appellant  paid  to  respondents 
the  sum  of  $100  to  bind  tbe  bargain,  and 
abstracts  of  title  to  the  parcels  of  land  in- 
volved in  the  excban^  were  prepared  and 
furnished  by  the  respective  parties. 

On  May  4,  1916,  the  parties  met  by  ap- 
pointment in  the  office  of  Wm.  B.  Ritchie, 
an  attorney  of  Port  Angeles,  to  complete  the 
transaction  in  accordance  with  tbe  terms  of 
the  offer  and  its  acceptance.  At  this  time 
Ritchie  prepared,  and  the  respondents  exe- 
cuted, deeds  and  bill  of  sale  for  the  Port 
Angeles  property  to  the  appellant ;  also  there 
was  prepared  by  Ritchie,  and  executed  by 
appellant,  a  deed  for  her  Seattle  property, 
three  promissory  notes  aggregating  tbe  sum 
of  $4,000,  and  a  mortgage  to  respon(|ents 
Lydla  Thompson  and  Augusta  fi.  Gelst  to 
secure  the  payment  of  the  Indebtedness  evi- 
denced by  tbe  notes.  Tbe  instruments  af- 
fecting the  titles  to  the  property  were  ac- 
knowledged before  a  notary.  However,  the 
matter  was  concluded  hastily,  the  papers  not 
being  read  aloud,  and  no  delivery  was  made 
at  that  time. 

On  May  8,  1916,  E.  O.  Edwards,  r^resent- 
ing  the  appellant,  W.  C.  Gelst,  and  Wm.  B. 
Ritchie,  met  at  a  bank  in  Seattle,  at  which 
time  tbe  balance  of  the  $1,200  cash  payment 
was  made  to  Gelst  by  Edwards,  and  ttie  in- 
struments theretofore  executed  were  deliver- 
ed to  the  respective  parties,  except  that  the 
mortgage  was  given  to  Ritchie  by  Edwards, 
with  instructions  not  to  deliver  the  same  to 
Gelst,  or  any  one,  until  after  it  was  filed 
for  record  with  the  coun^  audlttnr  ut  Clal- 
lam county. 
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upon  his  return,  to  Port  Alleles,  on  May 
8j  1916,  Bitchle  dlscoTered,  by  a  reference 
to  the  offer  and  acceptance,  that  be  had  In- 
advertently omitted  lots  10  and  11  In  block 
38  from  the  description  of  the  property  con- 
tained In  the  mortgage.  Before  filing  the 
same  for  record,  in  good  faith  and  withont 
fraudulent  Intent,  but  without  the  knowledge 
or  consent  of  any  of  the  parties,  be  added  a 
description  of  the  omitted  lota.  This  was 
Bccompustaed  without  any  erasures,  and  by 
typewriting  the  description  of  the  added  lots 
In  the  blank  space  remaining  in  the  original 
instrument ;  so  that  the  mortgage,  when  filed 
and  afterward  recorded,  conformed  In  all 
respects  to  the  agreement  of  the  parties  re- 
lating to  the  transfers  of  their  property. 

This  action  was  Instituted  by  the  i^>pel- 
lant  for  the  purpose  of  annulling  the  mort- 
gage and  removing  the  cloud  thereof  from  the 
lands  of  the  plaintiff.  The  respondents  an- 
swered, denying  any  knowledge  of  the  alleged 
alteration,  and  praying  afllrmatlve  relief 
reforming  the  mortgage  to  show  the  Intention 
of  the  parties.  After  a  trial  upon  the  merits, 
the  court  made  findings  in  favor  of  the  re- 
spondents, denying  the  plaintiff  the  relief 
sought,  and  adjudging  that  the  mortgage  be 
reformed  to  Include  within  the  mortgaged 
property  the  two  lots  which  had  been  omit- 
ted therefrom  and  thereafter  Inserted  by 
Wm.  B.  Ritchie.  From  the  decree  based  on 
the  findings  the  plaintiff  appeals.  From  a 
carefnl  reading  of  the  entire  record,  inclnd- 
lug  an  examination  of  the  original  instru- 
ment, it  clearly  appears  that  the  findings  of 
the  trial  court  are  supported  by  a  preponder- 
ance of  the  evidence,  and  that  Its  decision 
was  correct. 

[1]  If  it  be  assumed  that  Ritchie,  by  vir- 
tue of  the  delivery  of  the  mortgage  to  him 
by'^Edwards,  thereby  became  the  Agent  of 
the  aK>ellant,  and  was  clothed  with  author- 
ity to  make  the  alteration  by  inserting  the 
description  of  the  omitted  lots,  the  subse- 
quent delivery  of  the  altered  instrument  to 
the, respondents  would  unquestionably  fore- 
close appellant  against  claiming  that  the 
mortgage  was  void.  Under  such  circum- 
stances the  act  of  Ritchie  was  the  act  of  ap- 
pellant, and  upon  elementary  principles  of 
agency  would  be  binding  on  her. 

[2]  If,  on  the  other  hand,  it  be  assumed 
that  the  delivery  of  the  mortgage  to  Ritchie, 
with  Instructions  to  lodge  it  for  record  before 
delivery  to  the  respondents,  created  merely  a 
special  agency  for  that  purpose,  and  did  not 
impliedly  authorize  bim  to  make  the  alter- 
ation, which  we  consider  to  be  the  law,  then 
the  insertion  of  the  omitted  description  by 
Ritchie,  which  was  clearly  without  the  au- 
thorization, knowledge,  or  consent  -  of  the 
respondents,  was  merely  the  act  of  a  stran- 
ger to  the  transaction  which  did  not  affect 
the  validity  of  the  Instrument,  nor  destroy 
the  right  of  the  reqmndents  to  have  the 
mortgage  reformed  so  as  to  express  the  true 
agreement  ot  the  parties. 


The  ancient  rule  that  any  material  alter- 
ation of  a  written  Instrument,  even  though 
made  by  a  stranger  thereto,  avoids  such  in- 
strument, has  long  since  been  abandoned; 
the  overwhelming  weight  ot  modem  author^ 
ity  being  to  the  effect  that  a  change,  Otough 
material,  when  made  by  a  stranger,  does  not 
avoid  the  instrumrat  or  affect  the  risbta  ot 
the  parties.  Indeed,  such  change  is  not  re- 
garded as  an  alteration.  In  1^1  contempla- 
tion, an  alteration  of  a  vrritten  instrument 
consists  in  tbe  erasure,  interlineation,  addi- 
tion, or  substitution  of  material  matter  af- 
fecting the  identity  of  such  instrument  or 
the  rights  or  obligations  of  the  parties  aris- 
ing therefrom,  made  by  a  party  Uiereto,  or 
one  entitled  thereunder,  or  one  in  privity 
with  such  person,  without  the  consent  of  the 
other  party,  and  after  the  Instrmnent  has 
been  fully  executed.  Any  change  made  by 
a  stranger  to  the  Instrument,  without  the 
coDDlvance  or  consent  of  the  parties,  is, 
strictly  speaking,  a  spoliation.  2  Corpus 
Juris,  pp.  1172-1231;  2  Am.  A  Eng.  Eocy. 
Law  (2d  Ed.)  p.  184;  1  Oreenleaf,  Bv.  |  C»e5, 
56C ;  Blgelow  v.  Stllphen,  S5  Yt  521 ;  United 
States  V.  Spalding,  2  Masoo,  482,  Fed.  Caa. 
No.  16,36S;  Ames  v.  Brown,  22  Minn.  257; 
Union  Nat  Bank  v.  Roberts,  45  Wis.  873; 
Boyd  V.  McConnell,  10  Humpb.  (Tenn.)  68; 
Nichols  T.  Johnson,  10  C!onn.  192 ;  Robertson 
V.  Hay,  91  Pa.  242  ;  Lee  v.  Alexander,  9  B. 
Mon.  (Ky.)  25,  48  Am.  Dec.  412;  Bridges  v. 
Winters,  42  Miss.  135,  97  Am.  Dec.  443,  2 
Am.  Rep.  598;  Cochran  v.  Nebeker,  48  Ind. 
459;  Rees  v.  Overbaugh,  6  Cow.  (N.  T.)  746; 
Chessman  v.  Whittemore.  23  Pick.  (Mass.) 
281 ;  Jackson  v.  Malln,  16  Johns.  (N.  Y.)  293 ; 
Fullerton  v.  Sturges,  4  Ohio  St.  529;  Hunt 
V.  Gray.  35  N.  J.  Law,  227,  10  Am.  Rep.  232; 
Forbes  v.  Taylor,  139  Ala.  286,  35  South.  855; 
Andrews  v.  Calloway,  60  Ark.  368,  7  South. 
449;  Walsh  v.  Hunt,  120  Cal.  46,  52  Pac.  115^ 
30  L.  B.  A.  697;  Orlando  v.  Gooding.  34  Fla. 
244,  16  South.  770;  Tty  v.  Jenkins,  173  III. 
App.  486. 

This  doctrine  is  approved  in  this  Jurisdic- 
tion In  Murray  v.  Peterson,  6  Waab.  418,  33 
Pac.  909,  wherein  Judge  Dumbar.  q^eaktng 
for  the  court,  said: 

"Nor  do  we  understand  that  the  rule  Is  con- 
tended for  by  the  appellants  that  a  material 
alteration  made  in  a  written  instrument,  wheth- 
er by  a  party  or  a  stranger,  avoids  the  instru- 
ment. At  all  events  tbe  whole  troid  of  modem 
authority  is  opposed  to  this  rule;  for  while 
there  Is  no  doubt  that  a  willful  and  material 
alteration  of  a  written  instrument  made  by  one 
of  the  parties  to  it,  and  wltboat  the  authority 
of  the  other  party,  defeats  any  richts  he  would 
otherwise  have  under  it,  tbe  rule  tnat  an  altera- 
tion, although  material,  cannot  invalidate  a 
written  ins^ument  when  made  by  a  stranger 
to  the  contract  is  just  as  tborouRbly  cetabliabed. 
*  *  *  And  this,  in  our  opinion,  is  a  just  rule, 
for,  white  it  is  true  that  a  part^  who  has  the 
custody  of  a  written  instrument  should  be  held 
to  a  reasonably  strict  care  of  it,  and  care  shoald 
be  taken  to  prevent  him  from  declaring  on  an 
altered  instniment,  and  then  simply  curing  It 
if  the  fraud  be  discovered,  yet  more  abuses.  In 
onr  Judgment,  would  occur  if,  by  the  spoliation 
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of  an  instrnment  by  a  stranger,  the  party  enti- 
tled to  it  should  thereby  b«  deprived  of  bia  re- 
lief." 

The  reason  for  the  rule  Is  nowhere  better 
stated  than  in  Bigelow  v.  Stilpfaen.  supra: 

"dearly  it  is  not  jast  that  a  man  should  be 
deprived  of  an  honest  debt,  or  have  the  evidence 
of  it  destroyed  for  all  bene&dal  purposes,  in 
consequence  of  the  miscondnct  oi.  a  stranger,  to 
whose  act  he  did  not  assent,  and  of  whtcb'  lie 
'had  no  knowledfe.  It  is  not  tiie  fact  that  an  in- 
strnment Is  altered  that  makes  it  void;  if  it 
was,  an  alteration  by  aoiddent  or  mistaln  would 
have  that  effect.  It  is  the  intent  that  gives  the 
act  its  character  and  avoids  the  instnunent,  and 
it  is  difficult  to  understand  why  a  man  who  has 
done  no  wronc,  nor  consented  that  any  should 
he  done,  should  be  punished  to  the  extrat  of  the 
amount  of  his  demand  by  bavins  his  claim  can- 
celed by  operation  of  law  soldyhecause  another 
has  be^  guilty  of  an  act  for  which  he  ought  to 
be  punished.  Public  policy  does  not  require  any 
such  rule.  Declaring  the  instrument  void  in 
case  of  alteration  has  no  tendency  to  deter  a 
stranger  from  making  such  alteration.  Punish- 
ment inflicted  upon  the  innocent  has  no  terror 
for  the  guilty,  and  if  such  a  rule  was  establish- 
ed, it  would  by  no  meftns  follow  that,  when  an 
alteration  was  made  by  a  stranger,  it  would  be 
made  for  the  benefit  of  the  holder.  The  sole  ob- 
iect  in  making  the  alteration  might  be  to  ren- 
der the  instrument  void.  It  might  be  from  mo- 
tives of  friendship  to  the  maker,  or  enmity  to 
the  holder,  or  from  selfishness  on  the  part  of 
the  stranger,  he  expecting  thereby  to  add  to  the 
security,  or  increase  the  probability  of  collect- 
ing a  d^t  of  his  own  against  the  maker.  These 
considcratiaus  are  quite  as  likely  to  lead  to  an 
alteration,  as  a  desire  to  benefit  the  holder,  and 
the  probabilities  of  success  are  much  greater." 

[3]  It  is  eQually  well  settled  that  In  the 
application  of  this  rule  an  agent  of  one  of 
the  parties,  whra  actlnff  beyond  the  scope  of 
bis  authority,  express  or  Implied,  in  making 
the  change,  is  regarded  as  a  stranger  to  the 
transaction.  2  Corpus  Juris,  p.  1236;  Bige- 
low T.  Stllpben,  supra;  Ames  t.  Brown,  su- 
pra; Walsh  T.  Hunt,  supra;  Robertson  v. 
Hay,  supra;  Port>es  v.  Taylor,  supra;  Hunt 
T.  Gray,  supra;  .fl%na  Nat.  Bank  v.  Win- 
chester, 43  Conn.  391 ;  Gleason  v.  Hamilton, 
138  N.  T.  353,  84  N.  B.  288,  21  L.  H.  A.  210; 
Deering  Harvester  Co.  v.  White,  lip  Tenn. 
132,  72  S.  W.  962;  White  Sewing  Mach.  Co. 
T.  Dahln,  86  Mich.  581,  49  N.  W.  583,  13  L. 
R.  A.  S13;  Lannm  v.  Patterson,  143  111.  A.v?- 
244;  Miller  v.  Stark.  148  Pa.  164,  23  Atl.  1068; 
Woodworth  V.  Bank,  10  Am.  Dec.  207,  note. 

It  has  beoi  held  In  many  JurlsdicticHis  that, 
where  a  written  Instrument,  through  mutual 
mistake,  falls  to  express  the  true  agreement 
of  the  parties,  an. alteration  by  one  of  them 
made  in  good  faith  for  the  purpose  of  caus- 
ing the  writing  to  evidence  the  contract  as 
actaally  made  and  entered  into  will  not  af- 
fect the  validity  of  the  instrument  nor  pre- 
clude the  party  making  the  change  from  en- 
forcing the  document  as  altered.  However, 
It  is  not  neoessary  to  go  to  that  extent  In  de- 
cWlng  this  case;  we  merely  call  attention  to 
the  doctrine  for  the  purpose  of  showing  the 
trend  of  thought  upon  the  question.  Here 
tlie  &ctB  show  the  diange  was  made  1^  a 
stranger  to  the  instrnment,  and  we  prefer  to 


rest  olur  dedslon  upon  the  nile  lieret(tf<H:e 
announced  In  that  respect,  which  meets  with 
the  universal  approval  of  modem  antborlly. 

The  trial  conrf a  otmchision  denjing  t4w 
plaintiff  the  relief  sought  was  therefore  cor- 
rect ;  so  also  was  ttie  dedsloB  that  the  mort- 
gage dkonld  be  reCnmed  by  adding  thereto 
tlie  description  of  lots  10  and  U  in  bloclc 
8S  to  make  the  mortgage  reed  and  be  In  all 
respects  as  the  some  is  now  recorded  In  tiie 
office  ot  the  coimty  auditor.  This  relief  was 
souf^t  affiimatlTelr  in  the  answer  by  a  idead- 
ing  in  the  nature  of  a  cross-com^alnt,  the 
material  allegations  of  which  were  dmled 
by  the  rq^ly.  The  dedslon  in  that  resitect 
Is  snpported  by  a  vast  prqwuderance  cA  the 
ertdoKeL 

[4]  The  wrlttra  <tfer  of  the  appellant, 
whtti  seasonably  accq;>ted  by  respondents, 
constituted  a  valid  and  enfwoeable  contract 
for  the  exchange  of  the  properties  In  acowd- 
ance  with  its  terms,  one  of  whldi  was  that 
the  mortgaged  premises  should  include  the 
property  conveyed  by  the  respondents  to  the 
am>ellant.  In  preparing  the  instruments  es- 
sential to  a  completion  of  the  transaction,  as 
agreed  upon,  a  portion  of  the  proj^rty  con- 
veyed was  oniotentionally  omitted  from  the 
mortgage  given  to  secure  the  balance  of  the 
purchase  price. 

[f]  The  evidence  Is  clear  that  the  parties 
Intended  the  mortgage  should  contain  the 
omitted  desctrlptlon.  Under  such  circum- 
stances it  was  quite  proper  to  reform  the  in- 
strument, at  the  request  of  the  Injured  par- 
ty, to  have  It  express  the  previous  agre«nent 
and  manifest  intention  of  the  parties. 

It  Is  next  urged  that  the  court  excluded 
evidence  ofTered  by  the  plaintiff  to  show  that 
no  such  antecedent  agreement  as  claimed  by 
defendants  was  ever  made,  and  that  It  refus- 
ed to  allow  the  plaintiff  the  privilege  of  re- 
butting the  evidence  of  defendants  in  sni^rt 
of  their  plea  for  affirmative  relief.  An  exam- 
ination of  the  record  convinces  «s  that  there 
is  no  merit  In  either  of  these  contentions. 

The  judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  MOUNT.  MAIN,  PAIU 
KBR,  MOBBIS,  CHADWICK,  and  HOX#- 
COMB,  JJ.,  concur. 


KAWABB  T.  CONTINENTAL  MFB  INS. 
00.    (No.  14242.) 

(Supreme  Court  of  Washington.   Dec.  14, 1917.) 

1.  Appeal  aho  Ebbok  «3»lia8,  12S7  —  Dis- 

WSSAC^ErTECT. 

Where  appellant  moved  for  a  dismissal  of 
the  appeal  bo  as  to  apply  in  the  lower  court  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  and  respondent  also  moved  for  a  dis- 
missal and  affirmance  of  the  judgment,  respond- 
ent is  entitled  to  an  order  affirming  the  judg- 
ment, and  also  granting  judfonent  against  the 
surety  on'  appeHanfs  appeal  and  supersedeas 
bond. 
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2.  Appeal  ahd  Ebbob  4cs>120A— FBOcasDiiras 
—Iojlvk  to  Fiub  Pbtitioh  vob  New  Tbial 
IN  Lower  Coubt. 

After  an  appeal  from  an  adverse  jud^ent, 
defendant,  deairing  leave  to  file  a  petition  in  the 
trial  eonrt  to  vacate  the  jodgmeBt  and  grant  a 
new  trial  on  the  ground  of  newly  diacov^ed  evi- 
dence, filed  a  petition  for  dismissal  of  its  ap- 

nand  plaintiff  filed  a  petition  for  dismissal 
e  appeal  and  affirmance  of  the  jadnnent 
The  court  entered  an  order  dismissing  the  ap> 
peal,  bnt  faijed  to  affirm  the  judgment  and  ren- 
der judgment  against  the  sure^  on  defendant's 
appeal  and  snpersedeas  bond.  Held,  notwith- 
atendlng  die  canie  was  informally  disposed  of, 
the  apdioatlon  for  lca?e  to  file  a  peution  for 
new  trial  in  the  lower  court  could  be  enter- 
tained. ' 

3.  Appeai.  and  Ebbob  ^120S(3>— Petition— 

TlUE  POB  FlUNQ. 

Where,  after  an  appeal,  defendant  waa. 
granted  leave,  the  appeal  being  dismissed  and 
the  judgment  affirmed  to  file  a  petition  in  the 
trial  court  for  new  trial  on  the  ground  of  newly 
discovered  evidence,  he  must  proceed  with  due 
diligence  and  at  all  events  within  the  time  pre- 
scribed by  Hem.  Code  1915,  U  464,  46&,  for 
vacation  or  modification  of  judgments  and  new 
trials. 

Departipent  1.  Appeal  from  Superior 
Court,  Pierce  Onm^;   Cl  M.  Eastoday, 

Judge 

Action  by  Eameo  Eawabe  against  the  Con- 
tlnental  Ufe  Insnraoce  Company.  Judgment 
for  plaintiff,  and  defendant  appealed.  Ap- 
pUcatloD  lor  leave  to  file  .a  petition  In  the 
Bupertor  court  to  racate  the  judgmoit  ren- 
dered against  it  and  crant  a  ncnr  trial  on 
the  groojid  of  newly  discovered  evidence. 
Leave  gnutt^ 

Karr  *  Gregory,  of  Seattle,  for  appelant 
J.  a  Keener  and  Bay  ft  Dennis,  both  of  Ta- 
conuu  for  reapondoit 

PARKER,  J.  The  Continental  Life  In- 
sa ranee  Company  has  applied  to  this  court 
for  leave  to  file  a  petition  in  the  superior 
court  for  Pierce  county  to  vacate  the  jndg- 
ment  rendered  against  It  by  that  court  In 
this  action,  and  grant  a  new  trial  therein 
upon  the  ground  of  newly  dlsomrefed  evi- 
dence fKHD  which  Judgment  It  has  appealed 
to  this  court. 

£1,1]  On  July  16^  1917,  we  rradered  a  de- 
clMton  <166  Pac.  617)  denying  the  Insurance 
company's  aK>Ucatlon  to  this  court  to  vacate 
the  Jadgm«it  and  grant  a  new  trial,  holding 
that  it  was  not  within  the  province  of  this 
court  to  grant  new  trials  upon  a  showing 
made  ot  f^cts  outside  the  record  brought 
to  us  upon  appeal  from  the  trial  court  It 
was  also  tiierein  p(4nted  out  that  the  trial 
coort  could  not  oitertaln  sndi  an  ai^licatlon 
wmie  the  case  was  pendinig  In  this  court  npw 
appeal,  this  being  the  rule  annonnced  in  oor 
prevlGus  decisions:  State  ex  reL  Mullen  v. 
SuperiOT  Coort.  16  Wash.  370,  46  Pac.  402; 
Canada  Settlers  et  al.  v.  Harray,  20  Wash. 
666,  B6  Pac.  968;  JBtntL  Ins.  Co.  v.  Ihompson, 
34  Wash.  610,  76  Pac.  lOS;  Inland  Nursery, 
eta*  V.  Bice,  S6  Wash.  21.  104  Pac.  1117; 
Goat  T.  Gust,  71  Wash.  75,  127  Pac.  566. 


It  senns  necessary  to  notice  the  present 
status  of  this  case  in  this  conrt,  with  a  view 
of  determining  whether  or  not  there  has  been 
such  a  flnal  disposition  of  the  cause  here  as 
to  warrant  this  court  in  permitting  the  trial 
court  to  now  entwtaln  the  Insurance  compa- 
ny's petltlcm  for  new  trial.  In  Mardi,  1917, 
there  was  rendered  against  the  defoadant 
Insurance  cffimimny,  upon  the  verdict  of  a. 
jury,  in  the  superior  conrt  for  Pierce  county, 
a  judgment  for  the  sum  of  $2,631  in  favor  of 
the  plaintiff  Kawabe.  The  defendant  appeal- 
ed from  that  judgment  to  this  court,  and  on 
the  same  day  caused  to  be  duly  executed  with 
a  Buffloient  surety  and  filed  In  this  cause  an 
appeal  and  supersedeas  bond  'in  the  sum  of 
$6,000.  Thereafter,  on  August  28,  1917,  Ap- 
pellant  by  Its  attorneys  filed  in  thU  court  Its 
motion  as  follows : 

"Comes  now  Continental  life  Insurance  Com- 
pany, appellant  herein,  and  moves  the  court 
that  its  appeal  from  the  judgment  of  the  su- 
perior court  of  the  state  pf  Washington  in  and 
for  Pierce  county  be  dismissed  at  appellant's 
costs.  This  motion  is  made  to  enable  appellant 
to  petition  this  court  for  permission  to  file  a 
motion  in  the  said  superior  coort  of  the  state  of 
Washington  for  Pierce  county,  to  vacate  a 
judgment  entered  herein,  and  to  grant  sppdlant 
a  new  trial  because  of  newly  discovered  evi- 
dence." 

Thereafter,  on  Septembw  7,  1917,  respond- 
ent by  his  attorneys  filed  his  motion  In  this 
conrt  "for  an  order  dismissing  the  appeal  and 
affirming  the  judgment."  This  was  done  in 
respondent's  behalf  evidently  with  a  view  to 
having  the  judgment  affirmed  to  the  end  that 
re8p<»ident  might  have  judgment  against  the 
surety  upon  the  appeal  and  snpersedeas  bond 
and  also  for  his  costs,  as  well  as  a  dismissal 
of  the  appeal,  lliese  motions  of  appellant 
and  respondent  coming  on  for  hearing  in 
this  court]  OD  S^tember  28,  1917,  we  then 
concluded  they  should  both  be  granted:  but 
the  order  then  entered,  by  Inadvertence,  was 
a  simple  order  of  dismissal,  no  affirmance  of 
the  judgment  of  the  superiw  court  nor  any 
judgment  against  the  surety  npon  the  appeal 
and  supersedeas  b<»d  being  embodied  in  the 
order  of  dismissal.  It  is  plain  from  our  pre- 
vious decisions*  that  appellant's  motion  to  dis- 
miss Its  own  ap[>eal  entitled  req>ondent  to  a 
judgment  In  this  court  affirming  the  judg- 
ment of  the  superior  court,  and  also  a  judg- 
ment against  the  surety  on  the  apiieal  and 
supersedeas  bMid  for  the  amount  of  the  judg- 
ment rendoed  in  the  snperior  court,  includ- 
ing reqitxidMit's  costs  Incurred  in  this  court 
AUen  V.  CatUn,  0  Wash.  608,  38  PacL  79; 
AgasslB  T.  KeUtiier,  0  Wash.  667, 38  Pac  221 ; 
Post  r.  Spokane,  28  Wash.  701,  68  Pac.  STl, 
1104. 

Itl  seems  to  tis  that  notwithstanding  the 
cause  is  not  entirely  di^Kwed;  of  formally  In 
this  court  by  reason  of  the  want  of  formal 
entry  at  judgmei^  in  reqKmdttit's  fkvor  u 
above  indicated,  we  should  now  dlnet  the 
derk  of  this  conrt  to  enter  judgment  aocord- 
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in^t  and  we  aboold  dlsiKMe  of  appellant's 
application  for  leave  to  file  a  petition  for  the 
vacation  of  the  Judgment  and  a  new  trial  in 
tbie  superior  court,  as  though  the  cause  had 
been  formally  disposed  of  in  this  court  before 
considering  the  application.  We  therefore 
direct  the  clerk  of  this  court  to  enter  a  Judg- 
ment affirming  the  Judgment  of  the  superior 
court,  also  a  Judgment  against  the  surety  up- 
on the  appeal  and  supersedeas  bcmd  for  the 
amount  of  the  Judgment  rendered  In  the  su- 
perior court  in  favor  of  respondent,  includ- 
ing respondent's  costs  Incurred  In  this  court. 

Bntertatniug  this  view  of  the  present  sta- 
tus at  the  case  in  this  court,  we  have  examin- 
ed appellant's  application  for  leave  to  peti- 
tion the  superior  court  for  ai  vacation  of  the 
Judgmrat  and  a  new  trial,  with  a  view  of 
determining  whether  or  not  upon  Its  face,  to- 
gether with  tbe  affidavits  attached  thereto, 
It  makes  swA  a  diowlng  as  should  be  enter- 
tained by  the  trial  court  Without  assuming 
to  express  any  opinUm  as  to  wh^liw  tbe 
Bbowlng  made  Is  Bucb  aa  to  leqidre  the  trial 
court  to  grant  »  deny  appdlant^  petttlou, 
but  leaving  Uiat  court  wholly  tne  to  exer- 
cise Its  own  Judgment  In  that  respect,  we 
have  concluded  to  grant  the  ajvUcatlim  for 
leave  to  file  tbe  petition  in  the  superior  court 
and  permit  tbat  court  to  entertain  tbe  same. 
It  Is  BO  wdered. 

[•I  Of  couTse,  it  must  be  nndentood  that 
tbe  insurance  company  must  proceed  with 
due  dlltgoice  and  at  an  events  wltbln  the 
tioie  prescribed  by  sections  464  and  465,  Rem. 
Code,  under  wlildi  sections  It  seeks  a  new 
trial.  In  order  to  avail  Itself  ol  tbe  privilege 
we  here  grant.  See  Denny  Renton  Clay  A 
Coal  Ca  V.  Sarixvl.  87  Wadi.  S46,  161  Pac. 
1088. 

EEJ^S.  G.  J.,  and  WSBSTEB»  MAIN,  and 
FDUiSiRTON.  JJ^  concur. 


BROWN  V.  CARPENTKR  et  or.   (No.  14195.) 

(Supreme  Court  of  Washington.    Dec.  15, 
1M7.) 

1.  CovBNANTS  o=»100(l)— "Covenant  of  Sei- 

Bin'*— StATDTB. 

The  covenant  in  a  statutory  warranty  deed, 
purmant  te  Rem.  Code  1915,  1  8747,  aubd.  1. 
that  tbe  grantors  were  lawfully  seised  of  an 
indefeasible  estate  in  fee  simple,  and  had  good 
right  and  full  power  to  convey,  was  a  "covenant 
of  Misin"  In  pr»8enti,  broken  when  made; 
the  grantors  having  bad  no  title. 

(E^.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Covenant 
of  Seisin.] 

2.  OoTBNAmra  ^liiOlii)— CoviirAifT  of  Sei- 
sin—BIeasubb  OP  Dahaob  Foa  Bbeach. 

The  measure  of  damagoi  for  breach  of  the 
covenant  of  selslo,  where  possession  has  not 
been  taken  by  the  grantee,  and  tiiere  is  an  en- 
tile faihire  o<  title,  is  the  purchase  price  with 
interest. 


3.  Covsnants  «=»15B  (1)— Covenant  or  Sei- 
sin— Measitbe  of  Dahaqe  fob  Bbeach. 

Where  the  consideration  for  a  deed  with 
covenant  of  seisin  is  property,  tbe  measure  of 
damages  for  breach  of  the  covenant,  possession 
not  having  been  taken  by  tbe  grantee,  and  there 
having  been  an  entire  failure  of  title,  is  the 
value  of  the  property  given  as  consideration. 

4.  Pabtnersuip  <^108  —  Action  at  Law 
Between  Pabtnebs— Balance  Agbeed  Up- 
on. 

A  partner  may  sue  a  partner  at  law  on  his 
promise  to  pay  a  balance  struck  and  agreed 
npon. 

5.  PAttTNEBSHip  4=9121— Covenant  or  Sn- 
siN— Action  fob  Bsbaoh— Eight  to  Pbotx 

Considbbation. 
In  an  action  by  one  partner  against  others 
for  breach  of  their  covenant  of  seisin,  if  the 
partners  had  struck  a  balance  and  agreed  upon 
the  same  as  the  amounts  which  defendants  owed 
plaintiff  in  compromise  and  settlement  of  the 
partnership  affairs,  and  defendants  had  convey- 
ed land  in  discbarge  of  the  indebtedness  by  deed 
containing  covenant  of  seisin,  they  having  no 
tlUe,  plaintiff  partner  had  the  right  to  prove  the 
consideration  for  the  deed  to  make  out  his  dam- 
ages under  the  rule  as  to  measure  of  damages 
for  breach  ot  covenant  of  selrin  where  the 
grantee  does  not  take  possession  and  there  Is 
entire  failure  of  title. 

6.  PABi^BBaniP*  ^»106  Action  BrrwiEir 
Pabtnbbs— Resobt  to  AoconnTiHo. 

In  a  partner's  law  action  against  his  fellow 

partners  to  recover  for  breach  of  covenant  of  sd- 
sin  in  their  deed  to  him  in  alleged  partnership 
settlement,  plaintiff  on  failure  to  show  settle- 
ment cannot  resort  to  an  accounting. 

Department  1.  Appeal  from  Superior 
Court,  King  county;  Walter  M.  French. 
Judge. 

Action  Charles  Brown  against  George 
E.  Carpenter  and  Bva  Carpenter,  bis  wife. 
Prom  a  judgment  for  plaintiff,  be  luppeals. 
Judgment  reversed,  and  cause  remanded  tor 
further  proceedings  in  accordance  with  the 
opinion. 

Tom  Alderson,  of  Seattle,  tor  appellant. 
Geo.  F.  Uannan  and  S.  H.  Kelleran,  both  of 
Seattle,  tor  respondents. 

MAIN,  J.  Tbe  purpose  of  this  action  was 
to  recover  damages  for  tbe  breach  of  a  cove< 
nant  of  seisin  In  a  dee^  conveying  real  es- 
tate. The  cause  in  due  time  came  on  for 
trial  before  the  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  against  the  defendants 
for  nominal  damages.  From  this  Judgment 
the  plaintiff  ai^teals. 

Tbe  facta  are  these:  Tbe  parties  to  this 
litigation  bad  been  copartners  in  tbe  opera- 
tion of  a  rooming  house  in  Seattle.  The 
rooming  house  was  sold,  and  tbe  partnersh^ 
dissolved.  A  dispute  arose  between  them  as 
to  tbe  amount  which  was  due  the  appellant 
from  the  operation  of  the  house  and  pro- 
ceeds of  the  sale.  On  October  26,  1914,  the 
respondents,  by  statutory  warranty,  convey- 
ed to  the  ai^Uant  a  tract  of  land  situated 
in  ijpoitane  county.  Wash.  To  the  land  cov- 
ered by  this  deed  tbe  respondents  had  no 
title,  and  tbe  appellant  at  no  time  entered 
into  possession  thereof.   For  the  breadi  ^ 
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the  covenant  of  seisin  tlie  appellant  sousiit 
damages,  by  his  complaint,  In  the  sum  of 
$700.  During  the  trial  of  the  cause,  and 
while  the  appellant,  being  the  first  witness, 
was  upon  the  witness  stand,  a  colloquy  took 
place  between  the  court  and  the  counsel  for 
the  respective  parties.  This  arose  when  an 
Inquiry  was  directed  to  the  witness  as  to 
the  consideration  for  the  deed.  During  the 
course  of  this  colloquy  the  attorney  for  the 
appellant  stated  that  the  land  covered  by 
the  deed  was  absolutely  worthless.  There- 
upon the  attorney  for  the  respondents  moved 
for  a  Judgment  against  bis  own  clients  for 
nominal  damages.  After  the  court  had  In- 
dicated that  this  motion  would  be  granted, 
an  offer  of  proof  iraa  nuide  by  the  appellant 
as  follows: 

"Mr.  Aldersoo:  I  offer  to  prove  now,  before 
anything  further  is  in  the  case,  I  offer  to  prove 
by  tbis  witness,  and  by  myself  that  Mr.  Brown— 
that  the  consideration  of  this  deed  was  $350  at 
least;  that  Mr.  Brown  authorized  me,  as  his 
attorney,  to  collect  the  amount  due  him  from 
the  defendantt  Carpenter;  that  pursuant  to 
that  authorization  I  wrote  a  letter  to  Mr.  Car- 
penter, and  he  camo  in,  and  I  told  him  that  Mr. 
Brown  bad  notified  me  that  be  had  a  claim 
aninst  him  for  the  failare  on  his  part  to  pay 
mm  the  amount  due  from  the  partnership  exist- 
ing between  Mr,  Brown  and  Mr.  Carpenter; 
that  Mr.  Carpenter  admitted  to  me  that  there 
was  fSOO  due  Mr.  Brown  at  least,  and  upon  my 
Btat^ent  that  Z  would  rabmit  an  <^er  to  pay 
$360,  Mr.  Carpenter  offered  to  pay  $350  In  set- 
tlement of  -the  claim  by  giving  a  note  and  mort- 
gage on  this  property,  stating  to  me  that  he 
had  a  good  Job,  and  was  willing  and  able  to 
pay  off  the  note.  I  told  him  I  would  submit 
the  matter,  and  I  submitted  tho  matter,  and 
eventually  Mr.  Brown  accepted  a  deed,  Mr. 
Carpentw,  having  represented  that  this  proper- 
ty was  worth  $1,000,  accepted  a  deed  to  the 
p^«erty  in  payment  of  the  conaideration  of 
|3w.  And  I  ask  at  this  time  to  amend  the 
reply  there  wh«reln  the  amount  stated  and  set 
forth  on  the  rcpresentatlfni  of  that  land  was 
$100  to  $1,000." 

This  offer  was  objected  tc^  and  the  ob- 
Jecttou  sustained.  The  cause  proceeded  no 
further,  and  resulted  in  a  Judgment  as  above 
indicated. 

[1]  The  first  qneftUKi  is:  By  what  rule 
should  the  danuifes  be  ueasared?  The  re- 
spondents claim  ttaat  ttie  deed  was  giT«i  In 
oompromlae  and  settlement  of  the  partnership 
which  had  ifferionsly  existed,  and  that  in 
sndi  case  the  measure  of  damagra  is  the  val- 
ue ''of  the  prc»pert7,  and,  since  it  bad  no  ral- 
ue.  rally  nominal  damages  could  be  recover- 
ed. The  appellant  daims  that  the  measure 
of  damafes  is  the  craialderatlon  paid,  with 
interest,  and  that  bis  ofEer  of  proof  shows, 
or  toids  to  show,  tliat  the  firm  had  settled 
its  afCairs  and  >»d  agreed  upon  a  balance 
doe  from  the  rewraidents  to  title  appellant 
In  the  sum  of  $SBO,  and  that  this  was  the 
coQslderatlon  for  the  conveyance.  The  deed 
being -a  statutory  warranty  by  virtue  of  snb- 
diTlaSoa  1  of  section  8747,  Bern.  Code,  there 
was  embodied  in  it  a  covenant  that: 

Tbit  grantors  (respondents)  were  "lawfully 
seised  ol  an  indefeasible  estate  In  fee  Bimple 
In  and  t»  the  Drenuses  therein  described,  and 


had  good  ri^t  and  full  power  to  eonv^  the 
same,  •  •  *" 

Xhls  was  a  covenant  of  seisin,  and  one  in 
prtesentl,  which  was  brokoi  when  made;  aa 
the  admitted  fkct  is  that  tlie  xeqwndents 
then  bad  no  title  to  the  pn^ter^.  WlCk  t. 
Rea,  64  Wash.  424. 108  Pac.  482. 

[II  The  meoanre  of  damages  for  breadi  of 
the  coTODAnt  of  seisin  where  poosesston  has 
not  been  taken  by  the  gAintee,  and  there  Is 
an  entire  Allure  of  title,  is  the  purchase 
price  with  Interest  thereon.  Sombongji  r. 
Kocms.  8  Wash.  668.  84  Paa  186;  Eves  ▼> 
Cnrtias,  167  Pac.  748. 

In  the  case  last  dted,  referring  to  a  coreh 
nant  of  seisin,  It  is  said  that: 

"The  measure  of  damages  for .  a  breach  of 
these  covenants,  where  the  conveyance  passes 
nothing  to  the  grantees,  is  the  consideration 
paid  by  the  grantee  and  interest  on  such  sum." 

[3]  The  rule  also  appears  to  be  that, 
where  the  consideration  for  the  deed  Is  prop- 
erty, the  measure  of  damages  where  there 
is  a  complete  failure  of  title  la  the  relue  of  ' 
the  pr(q;>erty  given  as  a  consideration.  Burke 
V.  Beveridge,  16  Minn.  208  (GU.  160);  Laoe^ 
v.  Maman,  37  Ind.  168. 

[4]  The  respondents,  as  we  understand 
their  brief,  do  not  take  Issue  with  the  pn^ 
osltlons  of  law  Just  stated,  but  insist  that 
they  are  Inapplicable  to  this  case.  Whether 
they  are  applicable  d^nds  upon  whether 
the  appellant  can  make  the  proof  which  his 
offer  (above  set  out)  Indicates.  If  the  evi- 
dence, when  Introduced  would  sustain  the 
offer,  it  would  show,  or  tend  to  show,  that 
the  memberB  of  the  firm  had  settled  Ita  af- 
fairs, and  bad  agreed  upon  a  balance  due 
iu  the  sum  of  $350.  and  that  this  was  the 
consideration  for  the  conveyance.  The  gen- 
eral rule  is  that  a  partner  may  sue  at  law 
a  partner  on  a  promise  to  pay  a  balance 
which  has  been  struck  and  agreed  upon.  Par- 
sons on  Partnership  (4th  Ed.)  I  193,  p.  200; 
Burdick  on  Partnership  (3d  Ed.)  p.  333. 

[5,1]  If  the  measure  of  damages  for 
breflich  of  the  covenant  of  seisin,  where  the 
title  wholly  falls,  is  the  money,  paid,  or  the 
value  of  the  property  given  as  a  oonaidera- 
tlon,  It  would  seem  to  follow  that.  If  the 
partners  In  this  case  had  struck  a  balance 
and  agreed  upon  the  same  as  the  amount 
which  the  respondents  owed  the  appellant  in 
compromise  and  settlement  of  the  partner- 
ship affairs,  this  was  a  consideration  that 
was  susceptible  of  proof.  Hie  rules  which 
would  sustain  the  right  to  prove  a  cash  con- 
sideration actually  passing,  or  the  value  of 
tlie  property  given,  would  support  the  right 
to  prove  this  consideration.  If,  however,  up- 
on the  trial,  It  should  develop  that  a  balance 
had  not  been  struck  and  agreed  upon,  and 
that  in  order  to  determine  the  amount  due 
from  the  respondents  to  the  appellant  an  ac- 
counting wonid  be  necessary,  the  action  mnst 
fail,  because,  bdng  a  law  action,  resort  can- 
not be  had  therein  to  an  accounting  In 
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Bates  on  the  Law  of  Partnenb^,  toL  2,  { 

849,  it  Is  aaid: 

"One  {iBitner  cannot  maintain  an  action  at 
law  against  another  to  recover  an  amoont 
claimed  him  by  reason  of  partnership  trans- 
actions until  there  has  been  a  final  settlement 
of  tbe  affaire  ot  the  concern  by  discharging  its 
UaMlitlcB,  collecting  its  assetSi  and  definitelF 
ascertaining  tbe  surplus,  to  a  share  of  which 
he  is  entitled.  Up  to  that  time  a  partner's  only 
remedy  is  to  apply  to  a  court  of  equity  for  a 
dissolution  ana  accounting  and  ascertainment 
of  such  balance.** 

*  Whether  the  appellant  can  prove  that  ft 
balance  had  been  struck  and  agreed  upon  as 
indicated  by  bis  offer  we  do  not  know,  but 
he  has  the  right  to  an  opportunity  to  make 
such  an  attempt  Whether  the  appellant 
would  have  had  the  right  to  maintain  an  ac- 
tion in  equity  for  an  accounting.  If  the  con- 
Teyance  had  been  made  in  comprouiise  and 
settlement  of  the  partnership  affairs  with- 
out a  balance  having  been  struck  and  agreed 
upon  because  the  consideration  for  such  com- 
promise and  settlement  had  wholly  failed, 
it  is  not  necessary  here  to  determine. 

The  case  of  Gaylor  v.  Copes  (C.  O.)  16  Fed. 
60,  cited  by  the  respondents,  Is  not  in  point 
That  case  did  not  involve  tbe  breach  of  a  cov- 
enant In  the  conveyance  of  real  estate,  and 
Is  not  ai4>licable  to  the  facts  In  this  case. 

The  judgment  will  be  reversed,  and  •  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

EUjXS,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  WEIBSTBBy  JJ.,  concur. 


ROBERSON  V.  ROBERSON.  (Xo.  2282.) 
(Supreme  Court  of  Nevada.    Dec  31.  1917.) 

1.  DITOBCE  «a»87^)  —  "DaBBWIOlT"  —  OBDEB 

ConmxrvTSM. 
When  tbe  husband  gives  up  the  domicile  at 
one  place  and  establishes  anouier,  and  In  good 
feith  urges  the  wife  to  live  with  him  there,  her 
refosal  to  accept  the  invitation.  If  without  suffi- 
cient reason,  amouats  to  "deeertion." 

[Ed.  Nota— Far  other  defiuitiona,  see  Words 
and  Phrases,  Sirst  and  Second  Series,  Deser- 
tion.] 

2.  DivoBOE  «s»133(l)  —  DBsnrroN  —  9um- 
cnsnoT  or  Bttokivcb. 

In  suit  by  fanritand,  who  was  first  anllty 
of  desertion,  for  divorce  on  the  ground  of  deser- 
tion ct  the  wif^  evidence  held  insufficient  to 
■how  that  husband's  invitation  to  the  wife  to 
eome  and  live  with  him  was  made  in  good  faith, 
M  that  the  wife  became  the  deserter. 

Appeal  from  District  Court,  Washoe  Oonn- 
tj;  B.  O.  Stoddard.  Judge. 

Dirorce  salt  1^  George  OUrer  Bobnrsoii 
against  Lucy  Bobenon.  Judgmmt  for  de- 
fendant, and  plalntlfF  appeals.  Affirmed. 

George  Spnngaaeyer,  of  Reno,  for  appel- 
lant 

COLEMAN,  J.  Appellant  brought  suit  in 
the  district  court  of  Washoe  county,  Nov., 
to  obtain  a  divorce  from  his  wife  upon  the 


ground  of  desertion.  Service  of  sonunons 
was  had,  but  the  defendant  faUlng  to  ap- 
pear and  plead  to  the  complaint,  her  de- 
fault was  entered.  At  the  trial  plaintiff  of- 
fered evidence  in  support  of  the  cause  ot  ac- 
tion pleaded  in  the  complaint  and  upon  his 
testimony  the  case  was  submitted  for  the  con- 
sideration of  the  court  Judgment  was  en- 
tered in  favor  of  the  defendant  and,  a  mo- 
tion for  a  new  trial  having  been  denied,  this 
aK>eal  was  taken. 

The  facts  of  the  case  are  these:  The  par- 
ties were  married  In  Martin  county,  N.  C, 
and  left  Immediately  for  Raleigh,  where  they 
lived  for  five  months.  The  plaintiff  then 
obtained  a  position  at  Hamlet,  N.  C,  with  a 
railroad  company,  and  the  defendant  went  to 
her  parents  In  Martin  count?.  Plaintiff  held 
his  i>osltl(Hi  for  about  two  weeks,  when  he 
went  to  New  York  state,  where  he  remained 
for  about  one  year,  coming  to  this  state  tbe 
latter  part  of  December,  1914. 

It  appears  from  the  testimony  that  some 
time  In  1915  tbe  plaintltt  brou^t  a  suit  in 
the  district  court  of  Wasboe  county  to  have 
the  marriage  between  himself  and  hla  wife 
annulled,  which  snlt  was  denied  in  faror  of 
the  wife.  On  November  20th  ot  the  same 
year  Ite  wrote  his  wife  as  foUowe: 

"Beno,  Nevada,  November  20,  IMS. 

"Mrs.  Lucy  Robinson:  The  result  of  the  an- 
nulment suit  and  your  conduct,  particularly 
the  way  you  broke  your  word  to  me,  have  made 
me  dislike  you,  more  than  ever  and  I  have  com- 

Sletely  gotten  over  any  r^ard  for  you,  if  I  ever  • 
ad  any.  However,  despite  your  continued  de- 
ception and  cruelty,  I  mumt  face  the  music,  and 
therefore  I  ask  you  to  come  as  my  wife  and 
make  your  home  with  me,  as  the  law  requires. 
I  can  never  forgive  yon,  but  I  am  doing  what  I 
must  do,  even  though  you  have  completely  ruined 
my  life  and  prospects.  Of  course,  you  will  un- 
derstand that  I  cannot  live  in  North  Carolina, 
and  that  I  could  not  even  hold  up  my  head  in 
any  town  with  you  as  my  wife.  And  you  will 
also  understand  that  I  shall  probably  have  to  go 
to  work  on  some  farm  at  small  wages,  and  littie 
chances  of  getting  ahead.  You  cannot  expect 
any  assistance  from  any  of  my  relatives,  and  you 
will  simply  have  to  live  as  I  live  and  suffer 
whatever  hardships  I  must  go  through. 

"If  you  will  live  with  me  as  my  wife,  which 
I  now  aak  you  to  do,  write  me,  and  I  will  ar- 
range for  your  coming  when  I  am  able. 
"Respectfully.*' 

On  the  trial  of  the  presoit  action  tba  fol- 
lowing testimony  was  given,  the  questions 
being  asked  by  the  presiding  Judge: 

"Q.  Why  did  you  separate  from  your  wife 
at  that  time  [alluding  to  the  time  of  their  sep- 
aration hi  Raleigh]  ?  A.  Why,  I  didn't  feel  like 
I  wanted  to  live  with  her,  and  I  don't  presume 
she  did  with  me.  Q.  You  dianged  your  mind 
after  the  jury  in  the  case  in  this  court  dedded 
igalnst  you?  A.  I  saw  there  was  nothing  ^se 
to  do.  *  *  *  Q.  fniere  la  one  diUd,  as  1  nn- 
dersund,  bom  suMe^nent  to  the  marriage?  A. 
Yes,  sir." 

In  reply  to  plalntiCTs  letter  above  quoted, 
the  defendant  wrote  at  great  length,  the  let- 
ter being  full  of  expressions  of  love  and  good 
wUl.   We  quote  the  following  extract  from 

her  letter: 


4^9w  otber  eases  see  same  topic  and  KBT-Kl/HBBR  In  all  Key-Numbered  Dtgeatt  and  InOaxw 
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"Ponder  well  and  long  theae  line*  befor«  you 
offer  n  final  answer.  Upon  that  answer  hlngea 

the  deatiny  of  us  both.  Ood  grant  that  my  sug- 
gCBtioDS  and  asseveradoas  of  love  may  toudi 
a  respoDiiTe  chord  in  your  h«irt,  and  aronse  you 
from  the  lethargy  under  which  yon  have  bo  long 
been  languishing.  Strike  the  diords  of  life's 
great  eutoharp  whenever  you  may,  and  there 
comes  forth  tne  wails  of  misery  and  woe  com- 
mingling with  those  of  laughter  and  song.  So 
the  wond'a  history  is  written,  end  you  and  I 
cannot  hope  to  be  exceptions  thereto. 

"But,  I  am  done.  I  have  written  all  that  a 
patient,  heartbroken  wife  aud  mother  could  say, 
and  I  can  only  leave  the  consequences  with  Him 
who  doetb  ail  things  well. 

"I  shall  longingly  await  your  reply,  and  with 
outstretched  arms  and  a  bruised,  yet  loving, 
heart,  am  once  more  willing  and  anxious  to  wel- 
come  you  and  your  inheritance  of  wifely  devo- 
tion and  love. 

"Imploring  God's  beoedictions  upon  you,  and 
confident  in  the  ultimate  triumph  of  truth  and 
Jnstice,  I  remain, 

"Sucerely  and  lovingly,  yonr  wife,  Imc^," 

On  the  16th  day  of  December.  1916,  plain- 
tiff acknowledged  receipt  of  defendant's  let- 
ter of  the  8tb,  again  asking  her  to  come  and 
live  with  him  in  Nevada,  to  which  defmd- 
ant  replied  in  a  letter  of  Jannary  6,  1916. 
On  Fetmiary  3,  1916,  plainUff  wrote  as  fol- 
low!: 

"Reno,  Nevada,  February  3,  1916. 

"My  Dear  Lucy:  I  have  been  thinking  over 
your  letter  and  Mr.  Stubbs'  letter  very  care- 
fully, and  all  I  can  say  is  that,  I  have  not 
changed  my  mind,  and  that  I  think  you  and  your 
lawyer  must  be  trying  to  put  up  some  job  on 
me,  as  you  did  when  you  were  here  in  Reno. 

"Nevada  is  my  home,  and  I  cannot  and  will 
not  go  to  North  Carolina  to  be  thrown  in  jaiL 
At  least,  I  can  keep  out  of  iail  in  Nevada  so 
far  as  you  are  concerned.  Perhaps,  I  would 
not  be  safe  in  another  state. 

"I  refer  you  again  to  my  letters  of  Novem- 
ber 29th  and  December  30th.  I  do  not  mean  to 
write  you  again  on  this  subject. 
"Kncewily." 

On  March  20th  the  defendant  replied  with 
a  long  letter,  full  of  expressions  of  love,  and 
in  concluding  her  letter  said: 

"Love  to  yon  from  your  forsaken  wife  and 
child.  Remember  ns  In  yonr  prayer,  and  pray 
that  we  may  be  loved  and  cared  for  if  you  do 
not  care  for  ub.  May  GoA  always  bless  you 
and  make  you  perfectly  happy  is  my  prayer. 
Will  you  sometimes  think  of  your  forsaken  wife 
and  babe  and  pray  for  na? 

"Your  brokenhearted  wife,  yours,  Itucy." 

Appellant  contends  that  the  refusal  of  tils 
wife  to  come  to  Reno  and  lire  with  him  con- 
stitutes desertion  on  her  part,  and  that  the 
lower  court  erred  In  not  granting  him  a  di- 
vorce. One  of  the  grounds  for  divorce  in 
this  state  i&  "willful  desertion,  at  any  time, 
of  either  party  by  the  other,  for  the  period 
of  one  year."   Rev.  Laws,  {  5838. 

[1,  2]  As  a  graeral  proposition  of  law,  we 
think  it  may  be  said  that,  since  the  burden 
of  supporting  the  family  rests  upon  the  hus- 
band, be  Is  entitled  to  choose  the  place  of 
domicile  of  the  family;  and  whenever  he 
gives  up  his  domicile  In  one  place  and  ea- 
tabllsbea  it  in  another,  and  in  good  faith 
urges  his  wife  to  live  with  him  at  the  place 
where  bis  domicile  la  thus  estaUldied,  it  is 


her  duty  to  aco^t  the  Invitation,  and  her 
refusal  to  do  so.  without  a  good  and  suW- 
dent  reason,  amounts  to  a  desertion.  0  i:. 
O.  L.  365;  1  Nelson,  Dir.  &  Sep.  J  68;  14  Cyc. 
613.  But  this  la  a  case  somewhat  different 
from  the  ordinary  case  where  the  head  of 
the  family  merely  decides  to  change  his  place 
of  residMice.  In  the  case  at  bar  the  plain- 
tiff left  his  wife  to  North  Carcdlua  and  went 
to  New  York,  for  the  reason,  as  be  testifled, 
that  he  did  not  feel  like  he  wanted  to  live 
with  her,  and  after  being  In  Nevada  for  some' 
months  brought  suit  to  annul  the  marriage. 
Thus  it  would  seem  that  he  was  the  one  who 
was  first  guilty  of  desertion,  and,  as  be  stated 
in  bia  testimony,  offered  her  a  home  In  Neva- 
da because  there  was  "nothing  else  to  do." 
In  the  face  of  this  situation,  considering  the 
tone  of  his  letters,  should  we  reverse  the 
Judgment  of  the  trial  court?  The  rule  which 
we  believe  should  control  such  a  situation 
is  laid  down  In  9  R.  O.  L.  373,  as  foUom: 
"Though  one  spouse  has  separated  from  the 
other  without  excuse.  If  be  or  she  in  good  faith 
seeks  a  reconciliation,  and  offers  to  return,  and 
the  latter  refuses  such  overtures^  the  former  Is 
not  to  be  deemed  thereafter,  as  a  general  rale, 
guilty  of  desertion ;  and  it  seems  that  after  audi 
overtures  for  a  reconciliation  have  been  made  in 
good  faith  by  the  spouse  offwding  in  the  firM 
Inst^aDce,  the  other  spouse's  refusal  to  accept 
them  and  to  resume  the  marital  cohabitation 
may  constitute  desertion  on  the  latter's  part. 
The  spouse  offendiaK  in  the  first  instance  mosC, 
however,  exercise  all  reasonable  efforts  in  good 
faith  to  right  his  or  her  wrong,  and  the  other 
spouse  is  entitled  to  a  reasonable  time  tor  a 
consideration  of  the  overtures  for  reconciliatioD 
in  order  to  convert  his  or  her  refusal  to  resume 
the  marital  cohabitation  into  a  desertioa  by  the 
spouse  80  refusing." 

Was  plaintiff's  InyitatlOD  to  the  d^endant 
to  come  and  live  with  him  exteaided  in  good 
faith?  The  letter  of  November  29tb,  in 
which  plaintiff  opened  up  the  negotiations 
for  his  wife's  coming  to  live  with  him,  was 
frankly  brutaL  In  the  very  first  line  he 
charges  her  with  conduct  which  he  aaid 
caused  him  to  dislike  her  more  than  ev«r, 
overlooking  the  fact  that  the  wife  bad  a 
legal  right  to  defend  the  annulment  suit, 
and  that  both  the  court  and  the  Jury  de> 
cided  In  her  favor.  If  he,  In  good  faith,  in- 
vited her  to  come  and  live  with  him,  why 
was  It  necessary  for  him  to  allude  to  the 
past?  Would  it  not  have  been  the  natural 
thing  for  him  to  have  said  nothing  about 
the  past?  Through  the  entire  letter  he  makes 
bar  acquainted  with  the  fact  that-he  does  not 
want  her  to  come,  but  that  be  is  writing  her 
to  do  so  because  be  "must  fftoe  the  music" 
and  do  as  the  "lew  reqalres,"  and  this,  too, 
in  the  face  of  the  fact  that  be  bad  been 
guilty  of  desertion. 

It  may  be  that  under  the  circumstances 
aa  they  existed  the  law  would  not  require 
the  plaintiff  to  love  the  defendant  before  he 
could  In  good  faith  extend  ber  an  invitation 
to  come  and  live  with  him,  but  we  certain- 
ly maintain  that  he  could  not  extend  the 
left  hand  to  welcome  her  and  wUb  the  right 
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flmlto  her,  ana  dm  InriM  But  he  had  In 
good  faith  urged  her  to  come  and  make  her 
borne  with  Mm.  Still,  figuratlTely  BpeaktDs, 
that  la  exactly  what  be  did.  Mot  eontoit 
with  ezprevsbig  hla  dislike  for  hU  wife,  and 
notwiUutandlng  the  fact  that  be  waa  a  ate- 
oocrapher  and  bad  a  position  as  such,  he 
went  out  of  Ida  way  to  dlaoonrase  bla  wife 
tnm  coming  by  telling  her  that  he  might 
have  to  go  to  work  on  a  farm  at  small 
wagea^  with  little  chance  of  getting  ahead. 
Ordinarily  one  who  In  good  faith  inritea  bis 
Wife  to  ooae  and  live  wUfi  him  lays  aalde 
all  past  unplBasantncasce  and  manifests  a 
vlrlt  betttdng  the  offer.  In  onr  a^Um, 
the  soHcalled  lnTltatl<u  to  hia  wife  waa,  in 
spirit  a  wandng  that  he  did  not  want  her 
to  come.  By  tbla  Mter  he  branded  himself 
as  im worthy  of  the  love,  confidence,  sym- 
pathy, and  trustfnlnesa  of  hia  wife.  Why 
ahoold  she,  in  the  fbce  ot  muSi  a  letter,  leave 
bome»  frfenda.  parents.  relatlTes  and  the  as- 
Bodatlona  of  youth,  to  be  at  the  mercy  of 
(Hw  80  heertlesB?  Zet  In  ber  letter  of  re- 
ply she  did  not  refoae  to  come  to  him ;  she 
staiqdy  i^eaded,  with  him.  endeavnlng  to 
rouse  within  Ms  breast  the  nobler  senti- 
ments of  man.  But  all  in  vain ;  for  so  late 
aa  f ebruary  3, apparently  fearing  that 
she  mi^t  forget  it^  he  again  wrote  to  his 
wlfe^  calling  attentUm  to  the  cmei  lettw  of 
November  29th.  It  looked  as  tbonc^  he 
feared  that  time  might  sore  to  blot  from 
her  memory  that  frls^tfol  letter.  He  did 
not  want  her  to  forget  that  letter ;  he  want* 
ed  her  to  read  It  again.  Is  there  any  rlght- 
tblnklng  man  who  would  permit  his  daugh- 
ter to  go  thonsands  of  miles  to  one  who 
cmld  dl^Iay  mcb  brutal  tendendes  as  were 
manifested  in  the  lettor  of  November  29th? 
Evidently  the  district  Judge  before  whom 
the  case  was  tried  conduded  that  the  letter 
in  question  was  not  written  in  good  fhltb, 
bat  for  the  pnrpoee  oi  paving  the  way  for 
the  divorce  suit  whicli  followed.  We  think 
the  language  of  the  court  In  McOlnrg's  Ap- 
peal, 6d  Pa.  373,  where  the  plaintiff  request- 
ed his  wife  to  come  and  live  with  him  after 
a  period  of  separation,  Is  most  appropriate. 
Said  the  court: 

"In  view  of  an  these  facts,  we  are  not  able 
to  say  that  the  court  below  erred  in  dlsr^rd- 
ing  these  offers  to  return.  It  was  a  question  for 
the  court  whether  the  offers  were  made  in  all 
due  sfaicerity,  and  with  an  intention  bona  fide 
to  perform  his  marital  du^.  An  nnmeanlng 
formally  cannot  always  be  accepted  as  a  genu- 
ine act.  It  may  have  the  hand  of  Bsaa,  and  yet 
betray  the  voice  of  Jacob.  It  must  be  remem- 
bered that  the  desertion  was  on  his  part^  not 
hers,  and  waa  fully  proved." 

In  the  case  of  FishU  r.  VlabU,  2  lAtL  (Ky.) 
338,  the  court  said: 

"Nor  do  we  think  that  the  offer  made  in  the 
letter  he  ohibita,  and  afterwards  repeats  in  hia 
answer,  of  supporting  her  in  his  own  house  or 
elaewhere,  i»lculated  to  defeat  her  right  to  a 
divorce.  The  letter  la  dated  a  few  weeks  before 
the  lapse  of  two  years  &om  the  time  he  had  left 
ber;  and  if  the  <^er  had  been  of  a  character, 
and  made  in  a  manner  which  she  ought  to  have 


accepted.  It  would  have  been  entitled  to  great 
conuderation,  If  not  to  condusive  effect ;  bat  we 
cannot  admit  that  the  offer  was  of  such  a  char- 
acter, or  made  in  such  a  manner  as  she  ought 
to  have  accepted.  The  offer  was  not  to  live  with 
her  in  the  relation  of  husband  and  wife;  and 
as  she  was,  by  the  natore  and  terms  of  the  mar- 
riage contract,  entitled  to  stand  in  that  rela- 
tion to  him,  aha  wss  not  hound  to  accept  <ri  an 
offer  to  stand  in  any  other  rdatlon.  out  -the 
manner  In  which  the  offer  waa  made  is  no  1ms 
objectiimable  than  the  matter  of  it;  for,  in- 
stead of  candidly  acknowledging  the  wnmg 
which  he  had  done  her,  and  promising  to  atone 
for  it,  as  in  justice  he  ought  to  have  done,  he 
accompanies  the  offer  he  malces  with  the  same 
groundless  insinuations  against  her  chastity 
which  be  repesta  in  his  answer-;  and,  instead,  of 
making  the  offer  through  the  medium  of  some 
friend  of  hers,  it  is  sent,  as  far  as  appears,  by 
a  stranger,  without  any  Instructions  to  attempt 
conciliation.  The  whole  arcumstances,  in  fact, 
evince  that  the  offer  was  made,  not  with  a  sin- 
cere wish  that  it  should  be  accepted,  but  that  It 
was.  In  truth,  a  mere  artifice,  devised  with  the 
hope  of  thereby  defeating  the  right  of  the  com- 
plainant to  a  divorce,  which,  in  the  lapse  of  a 
few  weeks,  wonld  be  complete." 
'  'Hie  offer  on  the  pert  of  the  plaintiff  must 
have  been  made  "in  good  faith,  free  from  im- 
proper ciualiGcations  or  conditions,  and  really 
intended  to  be  carried  out  in  its  spirit,  if  ac- 
cepted."  Fulton  V.  Fulton,  36  Miss.  528. 

In  Woolard  v.  Woolard,  18  Am).  D.  G.  326, 
in  oonsidering  a  somewhat  similar  case,  the 
court  says: 

"To  convert  her  continuation  of  this  volon- 
tary  separation  into  the  statotory  desertion,  it 
waa,  at  the  very  leaat,  Incnmbent  upon  him  to 
show  that  he  had,  in  a  conciliatory  manner  and 
in  perfect  good  taitb,  invited  her  return  without 
condition.   This  proof  has  not  been  made. 

"Notwithstanding  the  terms  of  the  first  letter 
written  to  the  defendant  and  the  precautiMi 
taken  to  copy  it  and  insure  positive  proof  of  its 
delivery.  It  would  probably  be  too  harsh  to  say, 
in  the  light  of  Month  explanatory  statements  of 
friends  in  whom  the  plaintiff  confided,  that  this 
letter  was  not  an  attempt.  In  good  faith,  to  bring 
about  reconciliation,  but  rather  to  lay  the  foun- 
dation for  a  hill  of  divorce  after  the  expiration 
of  two  years.  At  the  same  time  tt  is  Quite  clear 
to  our  apprehension  that  the  defendant's  failure 
to  acknowledge  the  receipt  of  the  letter  and  to 
accept  the  invitation  as  given  did  not  amount 
to  tne  "willful  desertion  and  abandonment*  of 
the  statoto. 

"The  invitation  was  cold,  formal,  and  upon 
condition.  Demanding  her  return  and  the  re- 
sumption of  her  'full  duty'  as  his  wife,  'together 
with  the  love  which  she  should  have'  for  him, 
there  was  no  assurance  of  continued  affection 
on  hia  part,  or  indication  of  regret  that  he  had 
insiatea  upon  their  separation.  Moreover,  the 
general  tone  of  the  letter  is  one  of  complaint,  and 
the  last  sentence  is  In  the  natore  of  a  reproach 
for  which  there  is  no  foQndid;i<m  in  the  evidence 
respecUng  the  causes  of  the  separation  that  had 
taken  place.  That  the  defendant  did  not  accept 
such  an  invitotion,  following  so  speedily  after 
the  plaintiffs  withdrawal,  is  not  to  be  wonder- 
ed at" 

la  Beaton  v.  Beaton,  8  Fa.  DlsL  Ct  B, 
65S,  where  the  husband  wrote  his  wife  of- 
fering to  provide  a  home  for  her,  the  court 
said: 

"An  earnest  consideration  of  the  letter  leads 
us  to  condude  that  it  was  a  mere  formal  offer, 
not  made  in  good  faith,  but  purposely  so  framed 
aa  to  prevent  acceptonce  within  the  tune  limited. 
This  determination  ends  the  case.  There  bein| 
no  bona  fide  offer,  there  could  have  been  neitha 
refusal  nor  unreasonable  delsy  in  accepting." 
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"An  offer  of  rccoDciliation  must  be  made  in 
sood  faith  and  not  merely  to  lay  a  foundation 
for  a  dlTorce,  and  muat  be  free  from  improptf 
qualificatioiis  and  omditioiui,  and  alao  be  con- 
eluded  in  terms  likdv  to  bring  about  a  reconcili- 
ation.  A  cold  and  zormal  invitation  to  return, 
eepecially  if  it  contains  unfounded  cbargea,  or 
does  not  contain  an  cKSer  to  accord  the  other 
q>ou8»  full  marital  rights  or  an  «xi^?efl8ion  of 
r^^r^  (or  the  offerer's  own  wnmgdtnngi  ia  not 
sGUfficient  as  an  offer  of  reconciliation  axiA  may 
be  disregarded."   14  Cyc.  61«. 

■We  think  the  Judgment  and  order  of  the 
trial  court  were  <dearly  rlg^it,  and  should  be, 
and  they  are  hereby,  affirmed. 

HcOABHAN,  a  J.,  and  8ANDKRS,  J.,  con- 
cur. 


Sx  parte  HADSON  et  al. 

HADSON  et  aL     WYOMING  HUMANE  BO- 
OVBTCt  AND  STATB  BOABD  Ol*  CHILD 
AND  ANIMAL  PBOTECIION. 

(No.  932.) 

(Snprane  Court  of  Wyoming.   Dea  27,  1917.) 

1.  gAMA*  COKPUB  «=»1— SCOPX  ARD  PUBPOBB 

OF  rax  Whit. 
The  province  of  habeas  corpus  proceedings 
is  to  inquire  only  into  jurisdictional  matfers, 
and  it  cannot  be  used  to  take  the  place  simply  of 
proceedings  in  error. 

2.  DxvoaoB  «=s>208<l>— COBTODT  or  Ohildbtw 

— PABAlfOUNT  IBSUX. 

In  awarding  custody  of  ^ildren  In  divorce, 
the  leading  question  Is  the  w^are  and  benefit  of 
the  children,  and  parental  wishes,  rights,  and  af- 
fections must  In  all  cases  give  way  to  this  par- 
amount issue,  both  in  equity  and  under  Ocnnp. 
St.  1910,  H  o9B2,  3933,  relating  to  enstody  of 
children  in  divorce  actions. 
8.  DivoBCE  «=>301— CuarorfT  of  Chudeew— 
JuBiaDioTioif  OF  CoTJBT— Notice  to  Pasties. 

Where  both  parties  In  a  divorce  proceeding 
asked  for  custody  of  the  children,  the  children 
came  into  the  jurisdiction  of  the  court,  and  also 
the  question  of  the  fitness  of  both  the  parents, 
and  the  court  eoold  decide  the  question  without 
notice  to  the  parties. 
4.  DxTOBOK  9=»301  —  Custody  of  OnLinEH 
Peitding  Resui-t— Thihd  PERSons. 

Under  Comp.  St  1910,  U  3932.  393S,  relat- 
ing to  custody  of  children  in  divorce  proceedings, 
the  court  could  order  the  children  into  the  cus- 
tody of  a  third  person,  where  the  evidence  show- 
ed neither  party  St  to  have  them  at  the  time,  al- 
though upon  bearing  the  evidence  he  granted 
neither  party  a  divorce,  but  continued  the  case 
until  the  next  term  of  court  with  right  to  pro- 
cure more  evidence. 

In  the  matter  of  the  petition  of  Eddie  Mad- 
son,  Richard  Madson,  and  Violet  Madson, 
minors,  by  May  Madson,  their  next  friend, 
for  a  writ  of  habeas  corpus  against  the  Wy- 
oming Humane  Society  and  State  Board  of 
Child  and  Animal  Protecttoa.  Petition  dla* 
missed. 

Clyde  M.  Watts,  of  Cheyenne,  ior  plain- 
tiffs. Wilfrid  O'Leary,  Deputy  Atty,  Gen., 
for  defendant 

BLYD18NBUR0H,  J.  This  Is  a  habeas 
corpw  proceedli^  Instituted  In  this  court  by 


May  Madson,  aa  th6  next  friend  of  the  mi- 
nors, Saddle  Madson,  Richard  Madson,  and 
Violet  jkuidson.  The  writ  was  Issued,  and  the 
office  of  the  Attorn^  Gen«'al  on  behalf  of 
the  defendant,  the  Wyoming  Htmiane  So- 
ciety and  State  Board  of  CXiUd  and  Animal 
Protection,  filed  an  answer,  and  pleaded  tiM 
order  of  the  court  In  a  cUvorce  proceedlnf 
between  the  parents  of  these  minors  award* 
ing  their  custody  to  the  defendant,  the  Wyo- 
ming Humane  Society  and  State  Board  at 
Child  and  Animal  Protection,  and  also  at- 
tached to  said  answer  the  pleadings  in  said 
divorce  case.  A  demurrer  was  filed  to  this 
answer  as  not  stating  sufficient  fhcts  to 
constitute  a  defense  to  tiie  petltlfnL  TiMcaan 
was  beard  on  this  dunurrar  by  flits  court 
It  appears  tnm  the  papaxs  <n  file  that  Hans 
Madson,  faflmr  of  these  minor  dilldzen, 
brought  a  suit  tor  dlvoroe  against  his  wifs^ 
May  Madson,  mother  of  the  said  minor  diU- 
droi,  alleging  In  one  cause  of  action  the  adul- 
tery of  his  wlfe^  and  In  anoOier  cause  of  ae- 
tlm  her  conduct  of  audi  character  in  r^ard 
to  morality  and  her  associates  as  to  render 
his  omditlon  IntiAeralde,  and  sudi  duracter 
as  will  without  full  proof  of  adtiltery  raise 
suspldona  that  she  was  not  diaste,  and  asked 
for  the  costody  ct  awss  minors,  alleging  fltat 
his  wife  was  not  a  fit  person  to  have  tlielr 
custody.  To  this  petition  an  answer  was 
filed  denying  the  allegations  of  the  petitkm 
as  fftr  as  the  aeta  set  ont  ot  adtdterj  wen- 
concerned,  and  also  a  cross-petition  asking 
for  dlTOTce  on  the  grounds  of  indtenltles  and 
not  proper  snpport,  and  also  asking  for  the 
custody  of  these  minor  children.  The  case 
came  to  trial,  and  after  aridenee  was  Intro- 
duced on  both  sides  the  district  coart  «f 
Laramie  county  Issued  the  ordsr  set  ont  In 
both  the  petltifu  and  answer  In  this  case^ 
and  under  which  the  defendant,  Wyoming 
Humane  Society  and  State  Board  of  Child 
and  Animal  Protection,  claims  the  right  to 
the  enstody  of  these  minor  Alldrsn.  Said 
order  Is  as  follows: 

"Hans  Mladson,  PlalntifT,  t.  May  Madson,  De- 
fendant. 

**Now  on  this  15th  day  of  December,  1917,  the 
above  matter  coming  on  fw  trial  on  its  merits, 
C.  E.  Lene,  Esq.,  appearing  for  plaintiff,  and 
C.  M.  Watts,  Ksq.,  appearing  for  defendant,  and 
the  court,  after  heaiing  the  evidence  introduced 
by  plaintiff  and  defendant,  is  not  satisfied  that 
either  the  plaintiff  or  defendant  is  entitled  to  a 
divorce. 

"It  is  therefore  ordered  that  said  cause  be,  and 
it  is  hereby,  continued  until  the  next  term  of  this 
court,  giving  the  said  parties  the  right  to  pro- 
cure evidence  in  support  of  (heir  respective 
claims. 

"The  court,  however,  is  satisfied  from  the  evi- 
dence pivduced  on  the  stand  that  the  minor  chil- 
dren, Eddie  Madson,  aged  twelve  years,  Richard 
Madson,  aged  eight  years,  and  Violet  Madson, 
aged  six  years,  are  surrounded  by  vicious  and 
immoral  mfluenccs,  and  are  not  receiving  the 
proper  care  and  support,  and  that  it  Is  detrimen- 
tal to  said  children  to  leave  them,  for  the  pres* 
ent  at  least,  in  the  custody  of  either  the  father 
or  tbe  mother. 
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"It  Is  dtcTefore  farther  ordered  hr  the  court 
that  the  said  minor  children,  and  each  of  them, 
be  turned  over  to,  and  placed  in  the  custody  of, 
the  WyoBinc  Homane  Society  and  Stste  Board 
of  Chud  and  Animal  Protection,  until  the  far- 
ther order  of  tliis  conrt. 

"It  is  further  ordered  by  the  court  that  the 
plaintiff  be,  and  he  is  hereby,  required  to  pay 
in  to  the  clerk  of  this  court  $10  on  the  Monday 
following  the  date  of  this  order,  and  a  similar 
amount  of  $10  on  each  Monday  thereafter,  until 
the  further  order  of  the  court,  and  said  suma  so 
paid  to  be  disbursed  by  the  clerk  of  the  court 
upon  the  order  of  this  conrt  for  the  support  of 
the  said  minor  children." 

[1]  In  babeu  corpus  where  qnestlons  that 
liare  been  at  all  passed  iipon  by  coarts  are  In- 
Tolved  the  laroTlnce  of  the  proceedings  Is  to 
Inquire  only  Into  Jurisdictional  matters,  and 
the  babeas  corpus  proceedlnss  cannot  be 
used  to  take  the  place  simply  of  proceedings 
In  error.  Tbla  has  been  passed  1^K>n  In 
Berfiral  cases  by  tills  conrt  Fisher  t.  Mc- 
Danlel.  8  Wyo.  467,  64  Pac.  10B6,  87  Am.  St 
Rep.  971 ;  Younger  t.  H^,  12  Wyo.  289,  7S 
Fa&  443,  109  Am.  St  B^.  986;  aOsklmmlna 
T.  Shaver,  8  Wyo.  392,  68  Pac.  411,  L.  R. 
A.  881.  In  the  last-mentioned  case,  In  the 
f^ilnlon  by  Judge  Gorn,  on  pages  408  end  400 
of  8  Wyo.,  on  page  416  of  66  Pac.  (49  L.  B. 
A.  831),  he  reviews  authorities  and  states 
the  distinction  and  what  the  province  of  a 
writ  of  habeas  corpus  In  cases  of  this  kind 
la,  to  the  effect  that  net  only  the  Jurisdiction 
of  the  persm  and  subjectmatter  are  to  be 
considered,  but  a«  to  whether  the  court  had 
antbority  to  render  the  particular  Judgment 
or  to  make  the  particular  order  complained 
of  in  the  proceedings,  and  quotes  Brown  on 
Jurisdiction  with  approval  as  to  what  are  the 
three  essential  elemoits  necessary  to  render 
a  Judgment  or  order  valid  as  to  Jurisdiction, 
so  Qiat  it  will  withstand  the  test  by  babeas 
corpus: 

"These  are  that  the  court  must  have  Jurisdic- 
tion over  the  subject-matter,  the  person  of  the 
defnidant,  and  authority  to  render  the  particu- 
lar indfrnent  If  either  of  these  elements  are 
lacking,  the  jndgment  is  fatally  defective." 

In  salts  for  divorce  where  there  are  minor 
children,  dielr  costody,  either  during  the 
pendency  of  the  action  or  at  the  termination 
of  the  proceedings,  is  one  of  the  matters 
that  is  before  the  coart  for  consideration 
and  order  or  Jndgment.  0  R.  C.  L.  p.  472. 
This  was  a  power  Inherent  In  courts  of  equi- 
ty In  such  proceedings,  and  is  generally  more 
or  less  regulated  by  statute.  The  statutes  of 
this  state  on  that  subject  are  covered  by  aec- 
tkms  3982  and  3933,  Gomp.  -Stat.  1910: 

"Sec  3932.  The  court  may.  In  like  manner,  on 
the  application  of  either  party,  make  such  order 
conremioK  the  care  and  custody  of  the  minor 
children  of  the  psrtles,  and  their  suitable  main- 
tenance during  the  pendency  of  such  action,  as 
shall  be  de«ned  proper  and  necesaary,  for  the 
benefit  of  the  diildrai,  and  may  enlbrce  Ita  order 
and  decree  in  the  manner  provided  In  the  last 
preceding  section. 

"Sec.  3038.  The  court,  in  granting  a  divorce, 
and  also  upon  pronouncing  a  decree  of  nullity  of 
a  marriage,  may  make  such  disposition  of,  and 
provision  for,  the  children  as  shall  appear  most 
apedlait  under  all  the  circumstances,  and  most 
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for  the  present  comfort  and  future  well-being  of 
such  children;  and  the  court  may  from  time  to 
time  afterward  on  the  petition  of  either  of  the 
parents,  revise  and  alter  such  decree  concerning 
the  care,  custody  and  maintenance  of  such  chil- 
dren, as  the  circumstances  of  the  parents  and 
the  benefit  of  the  children  shall  require." 

[2]  It  Is  evident  from  these  statutes  and 
from  the  decisions  of  courts  uniformly,  that 
in  awarding  the  custody  of  children  In  tliese 
proceedings  the  leading  and  paramount  ques- 
tion is  the  welfare  and  benefit  of  the  chil- 
dren, and  parental  wishes,  rights,  and  aCTec- 
tlons  must  in  all  cases  give  way  to  this  par- 
amount issue.  14  Cyc.  805  ;  9  B.  C.  L.  p.  475 ; 
Tj'Uer  V.  Tytler,  15  Wyo.  310,  89  Pac.  1,  12S 
Am.  St.  Bep.  1067 ;  Jones  et  ux.  v.  Bowman, 
13  Wyo.  70,  77  Pac.  439,  67  L.  R.  A.  860.  It 
Is  apparent,  therefore,  that  the  court  In  thlA 
divorce  action,  each  party  having  asked  tot 
the  custody  of  the  children,  imder  the  provi- 
sions of  the  statutes  above  quoted,  had  dur 
Ing  the  pendency  of  the  action  the  powei' 
and  the  right  to  provide  for  the  custody  of 
the  children.  Counsel  for  the  petitioners 
have  cited  us  to  authorities  to  the  effec. 
that,  where  a  divorce  Is  denied,  the  court 
has  no  power  to  award  the  custody  of  the 
children,  and  while  there  are  authorities 
against  this  proposition,  they  neither  apply 
here,  for  the  reason  that  the  order  of  the 
district  court  shows  that  the  case  was  con- 
tinued and  is  Btill  pending  In  that  court  for 
further  hearing  and  proceedings.  It  Is  also 
argued  on  behalf  of  the  petitlouera  that  that 
right  only  extended  to  the  awarding  of  cus- 
tody to  one  or  other  of  the  parties,  and  that 
the  court  was  without  Jurisdiction  to  make  the 
order  awarding  the  custody  of  the  children, 
and  especially  when  a  divorce  had  not  been 
granted  either  party,  to  some  third  party 
not  a  party  to  the  action,  and  also  that  other 
statutes  provided,  where  it  was  necessary  to 
take  minor  children  from  their  parents  by 
reason  of  their  surroundings,  a  procedure 
which  could  be  had  upon  notice  to  the  pan 
ents  before  the  court  would  have  Jurlsdic 
tlon  to  try  the  question  of  taking  the  cus- 
tody of  the  children  from  the  parents  or 
natural  guardians. 

[I]  It  is  a  well-knon'u  principle  that,  when 
a  court  of  equity  acquires  Jurisdiction  of  the 
subject-matter,  it  can  retain  Jurisdiction  for 
all  purposes  In  any  way  connected  with  the 
subject  of  the  litigation.  Again,  the  original 
parties  to  the  divorce  suit,  the  parents,  had 
in  asking  for  the  custody  of  these  minor 
children  brou^t  before  the  court  and  sub- 
mitted to  the  court  the  question  as  to  the  fit- 
ness of  each  to  have  their  care  and  custody. 
It  has  always  been  held  that  matters  of  this 
kind  lay  within  the  sound  discretion  of  the 
court  viewing  all  of  the  circumstances  and 
conditions,  and,  as  stated  above,  having  al- 
ways in  mind  as  a  paramount  question  the 
best  Interests  and  welfare  of  the  children 
themselves,  and  while  the  order  discloses 
that  the  court  from  the  evidence  adduced 
was  not  satisfied  that  either  the  plaintiff  or 
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defendant  wu  entitled  to  a  divorce',  he  did 
also  find  tluit  this  same  evidence  disclosed 
that  these  minors  were  surrounded  by  ri- 
clous  and  Immoral  Influences,  and  were  not 
receiving  proper  care  and  support  The 
evlilence  upon  which  these  findings  was  made 
Is  not  before  us,  and,  as  stated  above,  the 
errop,  If  any,  made  by  the  district  court  In 
these  findings  from  the  evidence  could  not 
be  reviewed  in  a  habeas  corpus  proceeding 
if  the  court  had  the  jurisdiction  to  make 
the  particular  order  complained  of.  While 
authority  is  not  mmierous  on  the  particular 
question  of  awarding  the  custody  of  chU- 
Jren  pending  the  proceedings  to  third  par- 
ties, we  are  not  without  authority  that  upon 
the  termination  of  divorce  proceedings  such 
may  be  done  where  the  welfare  of  the  chil- 
dren or  the  moral  surroandings  of  the  par- 
ties demand  It. 

In  the  case  of  Simmons  v.  Palmer,  33  App. 
1>.  O.  G92.  It  was  said  in  the  opinion  by 
Judge  Van  Orsdel: 

"It  may  well  have  been  that  it  appeared  to  the 
court  that  neither  the  mother  nor  father  were  fit 
persons,  during  the  divorce  controverBy,  to  pro- 
vide for  and  look  after  the  intereata  of  the  mi- 
nor child,  and  that  the  aunt  could  best  perform, 
for  the  Ume  being,  this  function.  Without  for- 
mally changing  the  custody  of  the  child,  the 
court  had  full  power  to  make  juat  such  a  tem- 
porary arrangement  aa  seems  to  have  been  made, 
simply  providing  means  to  make  sure  of  the 
maintenance  of  the  minor  child,  and  leaving  the 
question  of  permanent  custody  open  for  eubse- 
9Qent  consideration.  In  the  aJssence  of  a  show- 
ing to  the  contrary,  we  must  assume  that  a  con- 
dition existed  which  authorized  the  action  taken 
by  the  court,  •  •  •  Where  a  court  of  equity 
Is  making  tiie  domestic  relations  of  the  parents 
a  matter  of  judicial  investigation,  it  would  be 
foUy  to  say  that  the  court  would  be  powerless 
to"  temporarily  provide  for  the  welfare  of  the 
minor  children,  should  it  appear  that  neither  of 
tiie  paicBts  were  property  caring  for  them.  We 
think,  under  the  dreumstances,  the  coart  liad  aa- 
thorfty  to  make  such  an  order  aa  seemed  just 
and  equitable  in  the  premises,  and  to  enforce  it 
As  this  court  said  in  Wells  v.  WeUs,  11  App. 
D.  a  882:  This  power  of  the  court  in  respect 
to  the  children  of  the  marriage  Is  incidental 
only  to  the  principal  subject-matter  of  controver- 
sy; and  it  Becomes  the  duty  of  Uie  court  to  act 
whether  the  parents  make  special  application 
for  the  custody  and  maintenance  of  the  diildren 
or  not  *  *  *  It  lias  beai  repeatedly  declared 
in  such  cases  that  the  courts  do  not  act  to  en- 
force the  rights  of  «(her  parent,  but  to  protect 
the  interest  and  general  welfare  of  the  children. 
2  Bidiop,  Marr.  it  Div.  632,  and  cues  cited; 
Barrere  v.  Barrere,  4  Johns.  Cb.  [N.  t.l  187; 
Goodrich  V.  Goodrich,  44  Ala.  670:  Prsthei  v. 
Prather,  4  Desans.  (8.  G.)  33,  44.* 

See,  also,  14  Cyc.  806,  note  99 ;  41  Ia  R.  A. 
(N.  S.)  note  on  page  608;  Re  HictEey,  85  Kan. 
666,  118  Pac.  66.  41  L.  R^  A.  (N.  S.)  664; 
lAmbert  v.  Lambert  16  Or.  486,  19  Pac.  458. 

In  a  recent  case,  Just  reported,  of  Dupes 
V.  Superior  Court  (Cal.)  168  Paa  888,  it  was 
said: 

"In  an  action  for  divorce  the  purpose  is  to  de- 
termine whether  or  not  the  court  should  dissolve 
Che  ties  of  marriage,  and  in  such  an  action  it 


sometimea  become*  necessary  to  provide  for  Che 
costody  of  minor  children.  It  is  true  that  the 
court  has  very  extensive  powers  touching  the 
children  of  those  who  are  engaged  in  sack  a  suit 
The  court  nay  beetow  Qion  apw.  MM  w  the 
other  of  the  parents  or  mu  pnnide  for  idaetaiff 
them  with  a  third  person.^ 

[4]  In  some  cases,  and  there  are  many 
such  reported,  where  both  parties  are  charg- 
ed either  with  adultery  or  with  gross  im- 
morality, the  evidence  might  be  such  as  to 
convince  the  court  that  both  parties  were 
guilty  as  charged,  or  to  a  large  extent  so, 
and  by  reason  of  both  parties  being  at  fault 
neither  one  would  be  entitled  to  a  divorce  as 
against  the  other,  but,  such  a  vicious  or  im- 
moral atmosphere  having  been  shown  to  sur- 
round each  of  the  parties,  the  court  would 
be  bound  to  see  that  the  minor  children  in- 
trusted for  the  time  being  at  least  to  its 
care  and  order  should  not  be  continued  in 
such  surroundings.  It  would  be  a  travesty 
upon  Justice  and  against  all  principles  of 
equity  if  a  Judge  or  court  under  such  cir- 
cumstances should  not  have  power  to  place 
these  minor  children  where  they  would  not 
be  subjected  to  those  Influences  so  detrimen- 
tal to  their  own  present  and  future  welfare 
and  the. tendency  to  rear  them  contrary  to 
the  rules  of  good  citizenship.  It  Is  evident 
from  the  order  In  this  case  and  the  findings 
of  the  court  as  contained  therein,  while  the 
evidence  did  not  convince  the  Judicial  mind 
that  either  of  the  parties  was  entitled  to  a 
divorce  as  against  the  other,  still  this  same 
evidence  left  such  a  bad  moral  taste  In  the 
Judicial  mouth  that  the  conscience  of  the 
chancellor  could  not  allow  these  minor  chil- 
dren to  continue  to  be  surrounded  by  an  at- 
mosphere for  Immorality  and  Indecency  dis- 
closed by  the  evidence.  It  la  our  <^inion 
that  the  district  court  of  Uiramie  county  in 
the  divorce  proceedings  had  not  only  Juris- 
diction of  the  subject-matter  and  of  the  per- 
sons of  not  only  the  parties  to  the  action, 
but  of  these  minor  diildren,  and  not  only 
had  the  power,  but  It  was  his  duty  under  his 
findings  from  the  evidence,  to  commit  the 
custody  of  these  minors  to  some  third  party 
where  tbey  would  be  properly  cared  for  and 
educated  and  surrotmded  by  lavger  moral 
condltlMU  during  the  future  pendency  of 
the  action  and  until  such  time  as  it  was 
shown  to  the  court  that  a  change  had  taken 
place  in  the  monl  condltI<ni8  or  surround- 
ings <tf  one  or  the  f>ther  of  the  parties  so 
that  it  would  be  safe  and  inro|>er  to  awanl 
the  custody  to  such  oi  the  parties  as  nil^t 
be  shown  to  be  fit 

The  demurrer  to  the  answer  will  be  over- 
ruled, and  as  the  demurrer  to  the  answer  ad- 
mitted all  the  facts  therein  pleaded,  and  has 
raised  all  the  questions  to  be  decided  in  this 
case,  the  petition  will  be  dismissed. 

Petition  dismissed. 

POTTEIR,  O.  J.,  and  BBARD,  J.,  COBCUr. 
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CBITBS  T.  WIIiLAMETTE  VAU^X  LUM- 
B£B  CO. 

(Sapreme  Court  of  Oregon.   Dee.  27,  1917.) 
X.  Masteb  and  Sebvant  «=>77— Contbaot  of 

BIaSTEB  to  FUBHIBH  MEDICAL  BKBVI0B8  — 

Ddtt  m  SnvAKT. 
Where  a  lumber  company  poeted  notice  that 
it  charged  employes  with  a  hospital  fee  of  75 
cents  a  month  after  the  first  three  days'  employ- 
ment, etc,  and  an  employ^  paid  toe  specificL' 
feea^  tliwe  was  a  eomplete  omtract.  reQuirin^ 
the  company  to  fuiniab  the  services  of  its  physi- 
cian to  the  employ^  under  the  ctrcumatanceH 
specified  in  the  notices ;  it  was  the  duty  of  the 
employ6  to  apply  for  inch  services  betore  em- 
ploying anotlwr  phy^ebui,  and  bis  duty  to  use 
reasonable  diligence  to  find  the  company's  phy- 
sidan  and  request  his  services  before  employing 
another,  and  if  he  foiled  to  use  such  diligence  be 
cannot  bold  the  onnpaiiy  liable  for  soma  paid 
another  physician. 

2.  MaBTBR  ASD  &BTANT  4=S>77— CONTBACI  TO 

FtTBNiaH  Sebvant  with  Medical  Sebvices 
—  Dix-iOBNCB  or  Sebvant  to  Find  Com- 
pact's Phtbioian— 4ixm8rnoK  fob  Jubx. 
Whether  or  not  the  emuloyi  used  such  dili- 
gence was  a  question  of  net  for  tiie  jury  to 
determine. 

3.  Mabteb  and  Sebvant  4t=>77— Euflotkb's 

GONTBAOT  TO  FUBNISH  MeDIOAI.  ^BTICB&— 

DuTT  or  Skbvant. 
If  an  emplo;^6  requiring  the  services  of  the 
employer's  physician,  the  employer  having  con- 
tracted to  furnish  medical  services,  is  ignorant 
as  to  who  the  physician  is,-  it  is  his  duty  to 
inquire  and  aacertain  from  tiie  employer,  or, 
when  the  name  and  place  of  bttsiness  or  residence 
of  the  physician  is  known,  the  employi  should 
apply  wfaere  it  it  reasonable  to  suppose  the  doc- 
tor may  be  found. 

4.  UAsm  AND  Sebvant  «sb77— Contbaot  or 

MABIXB  TO  FUBNISH  MeDICAI.  iSEBVICKB— 

DiLXoiffCK  or  Sebvant  ob  Wm. 
Where  the  wife  of  the  employ^  of  a  lumber 
company  which  had  contracted  to  furnish  bim 
medical  ssrvlces,  when  he  was  attained  by  ap- 
pendiettia,  went  at  8  in  the  morning  to  the  reei- 
oence  <jl  the  company's  phracian,  and  learned 
he  was  out  oi  town,  at  IfSO  in  the  afternoon 
went  to  a  neighbor's  house  and  telephoned  the 
doctor's  residence,  but  was  again  informed  that 
he  was  absent,  and,  being  a  trained  nurse,  and 
becoming  alarmed  at  her  husband's  condition, 
thai  called  in  another  doctor,  wno  operated, 
then  was  no  lack  of  diligence  on  the  part  of  the 
employ^  or  his  wife,  in  attempting  to  secure  the 
attenwtnce  of  the  employer's  physician,  such  as 
would  preclude  recovery  from  the  employer  of 
the  fees  paid  the  otber  doctor. 
0.  Hastkb  and  Sebvant  9b»77— Gohtuoi  to 

FuBNiSB  Sbbvantb  Mbdicaa  AiTBimoir  — 

BBZACK— IjIABILITX. 

When  an  employer,  whidi  contracts  forcon- 
■Ueratlon  to  fumiui  medical  attwtim  to  its 
StfvantK  holds  out  to  them  a  particular  person 
as  its  physician,  and  an  employe  uses  reasonable 
diligence  to  secure  his  services  in  an  illness,  finds 
him  absoit,  and,  after  waiting  a  reasonable  time 
for  hia  return,  employs  and  pays  another  phyu- 
cian,  the  employer  must  reimburse  him  for  the 
payment  thus  made  to  tbe  other  physician. 

&  Hasteb  and  Sebvant  «=977— Contbact  to 

FUBNISH  BIKDIOAX  ATTBfTDANOE  TO  SeBV- 
AKTfr— AonOV  TOa  BBBACH— BlVIDENOE. 

In  a  servant's  action  auinst  hia  employer, 
whidi  had  contracted  to  furnish  medical  at- 
tendance in  case  of  illness,  for  fees  paid  a  physi- 
cian other  than  the  employer's,  the  latter  having 
be«i  abeent  when  the  servant  was  attacked  by 
appendicitis,  testimony  of  another  employ^  that 


on  several  oocMdona  when  injured  he  had  gme 
to  the  office  of  the  employer's  physician  and 

found  him  absent,  and  was  not  directed  to  apply 
to  any  other  physician,  was  properly  admitted  to 
show  that  the  custom  of  the  doctor,  to  whidi 
he  .testified,  of  keeping  an  attendant  at  his  office, 
who,  in  his  absence,  made  arrangements  for  the 
liroper  treatment  of  bis  patients,  had  not  always 
been  observed. 

7.  Appeal  and  Eebob  ^sslOOOCD—HasiizaM 

BBBOB— BVIDENOB. 

In  such  action,  tbe  admission  of  testimony 
if  the  servant's  wife  as  to  what  occurred  be- 
i:ween  her  and  the  doctor's  wife  when  the  serv- 
ant's wife  inQulted  for  the  doctor  at  tbe  family 
residence,  if  erroneous,  was  harmless. 

Department  1.  Appeal  from  Gircolt  Court, 
Polk  County;  H.  H.  Belt,  Judge. 

Action  by  D.  W.  Crltea  against  the  WUlam- 
ette  Valley  Lumber  Company,  a  corporation. 
From  a  Judgment  for  plalntUT,  defendut 
appealfl.   Jndgmmt  affirmed. 

This  waa  an  action  for  money  expended 
by  plaintiff  under  the  following  circnmstan- 
cea:  The  defendant  operated  a  sawmill  at 
Dallas,  Dr.,  and  the  plaintiff  at  the  time  of 
the  occurrences  hereinafter  indicated  and  for 
some  time  previous  thereto  was  in  the  employ 
of  defendant  as  a  sawfller,  and  during  tbe 
time  plaintiff  was  bo  emi^oyed  by  defendant, 
the  following  notices  were  kept  posted  in 
conspicuous  places  within  tbe  building  where 
Idalottff  wwked: 

"Notice. 

"His  company  charges  a  hospital  fee  of  7S 
cents  per  month,  or  any  part  thereof,  after  first 
three  days'  employment 

"In  consideration  vt  this  fee,  each  employee  is 
entitled  to  full  medical  and  surgical  attendance 
and  necessary  medidnes  and  appliances  for  the 
treatment  of  any  injuri^  or  lackness,  with  full 
hospital  care,  for  a  per&d  not  to  eueed  slx^ 
days  for  Injuries,  and  thirty  days  tor  sidmeA. 
All  medical  and  surgical  attendance  to  be  fur- 
nished by  the  company  ohysician  or  surgeon. 

"It  is  understood  by  all  parties  concerned  that 
this  agreement  does  not  apply  to  accidents  or 
sickness  that  nay  oceor  to  employees  of  this 
company  whw  not  engaged  in  the  services  of  l^e 
company. 

"Notice. 

"To  comply  with  the  Industrial  Commission 
law  or  'compensation  act'  and  for  the  purpose 
of  continuing  Doctor  and  Hospital  service  for 
sickness.  Beginning  July  Itt,  1914,  the  following 
Uospitol  fee  will  be  charged  by  this,  company: 
Minimum  charge  25  cts.  3  days  epiploymeot  or 
over  75  cts.  For  men  eamlns  less  than  $SO.0O 
la  any  month  75  cts.  per  month.  For  men  earn- 
ing over  $60.00  in  any  month  $1.00  per  month. 
Out  of  all  Hospital  fees  deducted  as  above  the 
company  will  pay  to  tbe  State  Industrial  Com- 
misnon  all  fees  without  further  diarge  to  em- 
ployees:'* 

Tbe  plaintiff  was  employed  at  more  than 
$50  a  month,  and  legnlarly  paid  the  sum  of 
$1  per  month,  as  required  by  the  above  no- 
tices. On  the  morning  of  April  27,  1916, 
at  about  2  o'clock,  tbe  plalntlfl  became  dan- 
gerously III  from  an  attack  of  appendicitis, 
and  at  8  o'clock  a.  m.  hia  wife  went  to  the 
residence  of  Dr.  Starbuck,  the  company's 
physician,  to  secure  his  services  in  the  case^ 
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but  was  Informed  by  the  doctor's  wife  that 
he  was  absent  at  Black  Ro<^,  some  10  miles 
from  Dallas.  At  1:30  p<  ni.  plaintiff's  wUe 
went  to  a  nelKfabor'B  house  and  called  up 
0r.  Starbnck's  residence  over  the  telephone, 
and  was  again  Informed  that  the  doctor  was 
absent.  Becoming  alarmed  concerning  plain- 
tUTs  condition,  plaintUTs  wife  called  In  Dr. 
Bellman,  a  surgeon  residing  In  Dallas,  who 
performed  an  operation  on  plaintiff,  and 
thereafter  continued  to  treat  the  case,  for 
which  services  plaintiff  paid  Dr.  BoUman 
the  sum  of  9125. 

It  appeared  from  the  evld«ace  that  Dr. 
Starbu(^  was  known  to  the  i^ployto  as  the 
company  physician,  and  In  that  capacity 
had  treated  plaintiff  on  prevloua  occasions, 
and  it  la  admitted  In  the  pleadings  that  he 
was  such  physician.  Plaintiff  demanded  of 
defendant  the  repayment  of  the  money  he 
had  paid  to  Dr.  BoUman,  and,  upon  def«id- 
ant's  refusal  to  pay  the  sum  demanded, 
brought  this  action.  Other  facts  appear  in 
tike  opinion. 

Otcar  Hayter,  of  Dallas,  for  appelant. 
Boy  r.  ShltidB.  of  Salam  (Bmitta  &  Shieias, 
of  Salem,  oa  tibft  Ini^,  tor  reqiKUident. 

McBRIDB,  a  J.  (after  stating  Hie  facts 
as  above).  [1,  t]  The  followlns  facts  and  the 
le^al  oondudons  resulting  therefnun  may 
be  taken  as  indisputable:  First,  that  the 
notice  posted  by  the  defendant  and  the  pay- 
ment 1^  plaintiff  to  It  of  the  fees  specified 
const! tote  a  complete  contract  requiring  de- 
fendant to  fnmlsh  the  aerrices  of  its  physi- 
cian to  plaintiff  under  Oie  drcnmstances 
mnttined ;  aeomd,  that  It  was  the  duty  of 
plalntur  to  aiY>ly  for  socA  service  before  em- 
ploying another  physician ;  third,  It  was  the 
duty  oi  the  iflalntlff  to  use  reastmable  dili- 
gence to  find  the  company  physician  and  re- 
quest his  fterrlces  before  employing  another 
physician,  and  if  he  fttlled  to  use  snch  dili- 
gence he  cannot  hold  the  deftadant.  Whether 
or  not  he  used  such  diligence  was  a  question 
of  fhct  for  the  jury  to  determine. 

[t]  If  the  partar  reqnlring  the  services  of 
a  jrtiyslclan  is  Ignorant  as  to  who  the  physt- 
dan  ts,  it  Is  bis  duty  to  inquire  and  ascnv 
tain  from  the  company  tliat  employs  him; 
bat  when  the  name  and  place  of  buslneas  or 
residence  ttf  the  physician  is  Imown  the  in- 
jured party  should  an>ly  at  the  place  where, 
under  all  the  circumstances,  It  is  reasonable 
to  suppose  the  doctor  may  be  found. 

In  the  case  at  bar  It  appears  that  Dr. 
Starbuck  had  an  office  and  a  young  lady  at- 
tendant whose  custom  It  was  to  advise  pa- 
tients of  his  whereabouts  when  absent,  and 
It  also  appears  that  his  telephone  was  so 
connected  with  the  telephone  of  an  adjoin- 
ing drug  store  that  any  call  for  hts  office  also 
rang  up  the  drug  store,  and  that  it  was  the 
cust<im  of  those  employed  in  the  drug  store 
to  answer  such  calls  in  the  doctor's  absence 
and  give  snch  information  as  to  his  wbete- 


alwuts  as  might  be  necessary.  It  Is  not  shown 
that  plaintiff  knew  of  either  of  these  ai> 
rangements,  and  it  aivean  that  be  had  no 
telephone  in  hts  home. 

[4]  Under  the  drcumstanoea  we  are  not 
prepared  to  say  that  there  was  oay  snch 
lack  of  diligence  on  the  part  of  plaintiff,  or 
his  wife,  as  will  preclude  a  recovery.  The 
first  attempt  to  get  Dr.  Starbuck  was  made 
at  8  o'clock  in  the  morning,  at  whidi  hour 
of  the  day  it  would  be  only  reasonable  to 
assume  he  would  be  at  his  residence  rather 
than  at  his  office.  Here  plaintiff  s  wife  was 
Informed  that  the  doctor  was  out  of  town, 
so  it  might  reasMiably  appear  to  Mrs. 
Crites,  who  Is  not  known  to  have  been  aware 
of  the  doctor's  arrangement  with  the  attend- 
ant or  the  drug  store  people,  that  It  would 
be  useless  to  apply  at  the  office,  and  the 
same  Is  true  with  respect  to  her  second  call 
In  the  afternoon.  It  Is  true  that  Mrs.  Crites 
ml^t  have  gone  to  the  mill  office  and  dis- 
cussed the  situation  with  Its  officers,  but  it 
Is  shown  that  previous  to  her  marriage  she 
had  been  for  several  years  a  trained  nurse, 
and  even  If  such  a  course  had  been  suggested 
to  her  It  Is  not  likely  that  she,  or  any  one 
else  acquainted  with  the  dangerous  nature 
of  the  disease  from  which  plaintiff  was  suf- 
fering, would  have  delayed  longer  and  taken 
diances  on  plaintiff's  life  while  red  tape  was 
being  unwound  In  the  matter  of  securing  the 
services  of  a  pbysidan.  The  testimony  con- 
cerning plaintiff's  condition  indicates  that 
Dr.  Bollman'fl  ■OTlcea  were  Invoked  none 
too  soon. 

There  is  no  rule  for  the  construction  of  this 
species  of  contracts  differait  from  the  rules 
that  apply  generally  to  all  contracts.  So  far 
as  the  defendant  is  concerned,  it  is  In  writ- 
lug,  and  by  Its  terms  the  defendant  promised 
absolutely  to  furnish  plaintiff  the  services 
of  its  phystdan  in  case  of  sickness  or  in- 
jury. It  was  not  a  contract  to  furnish  the 
services  of  its  physldan  in  the  event  he 
could  be  reached  or  was  available,  but  to 
furnish  his  medical  services  wben  needed. 
It  was  not  a  charity  service,  such  as  figures 
In  some  of  the  cases  dted  by  counsel  for  de- 
fendant; neither  w;as  It  a  contract  to  ad- 
minister a  trust  fund  for  the  benefit  of  per- 
sons subscribing  thereto,  which  is  described 
In  other  casee  cited.  It  was  a  plain  offm 
agreement  that  In  consideration  of  IS  cents 
per  month  paid  by  the  employ^,  the  employer 
would  fnrniah  him  the  services  of  its  pby- 
sidan when  needed.  It  it  not  probable  that  the 
sum  paid  by  employe  would  exceed  the  cost 
of  the  service  to  be  rendered,  bnt  sudi  a  ooo- 
dltlon  is  possible,  and  in  that  case  or  In  any 
case  the  amounts  paid  by  the  emirioyfis  went 
directly  Into  the  treasury  of  the  company,  and 
was  as  much  its  money  as  the  cash  it  received 
for  lumber.  None  of  the  Oregon  cases  dted  are 
hostile  to  this  doctrine.  In  Miller  v.  Beaver 
Hill  Coal  Co.,  48  Or.  186,  85  Pac.  502,  it  ap- 
peared  that  the  defendant  company  retaln- 
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ed  from  tbe  wages  of  Its  empfa^to  tbe  turn 
of  9IJW  a  month  '*Sm  the  boqdtal"  and  bad 
a  bovltal  at  Its  mlneu  Mr.  Obi«f  JuaUoe 
Bean,  aftw  atatlns  the  teatlinaay.  said: 

"We  are  of  the  opinion  it  falls  short  of  prov- 
ing a  contract  by  toe  defendant  to  provide  the 
plaintiff  with  necessarr  medical  and  surgical  at- 
tendance in  case  of  injury.  It  mwely  show* 
that  a  certain  snm  ea^  month  was  cmtributed 
by  the  plaintiff  and  hia  fellow  employAs,  or  ex- 
acted by  the  company,  for  the  support  and  main- 
tenance of  a  hospital  for  the  ase  of  the  employ^. 
There  is  no  evidence  that  any  statement  or 
promise  was  made  by  the  defouiant  to  the  plain- 
tiff, or  any  of  its  employes,  as  to  the  object  and 
puTDOBe  of  tiie  contnbntlon  or  the  benefit  they 
wotud  receive  therefrom,  other  than  It  was  for 
hospital  purposes.  The  transactioii,  therefore, 
unoer  the  testimony,  conntituted  in  law  nothing 
more  than  a  subecnptlon  by  the  plaintiff  and  the 
other  employes  for  the  charitable  purpose  of 
maintaining  a  hospital,  wbwe  they  coold  obtain 
SDch  medical  attendance  and  hospital  aooommo- 
dations  as  the  fond  thns  sabsetibea  wonid  af- 
ford." 

In  the  case  at  bar  the  contract  supplies 
the  very  element  necessary  to  Justify  a  re- 
covery, \vhich  was  lacking  In  the  case  cited, 
namely,  a  promise  on  the  part  of  the  com- 
pany collecting  the  money  to  furnish  the  serv- 
ices. In  Jackson  v.  Pacific  Coast  Condens- 
ed Milk  Co.,  61  Or.  158,  120  Pac.  1,  37  L.  R. 
A.  (N.  S.)  757,  the  contract  of  employment 
was  as  follows: 

"George  Jackson,  No.  54,  enters  the  employ  of 
the  PacUic  Coast  Condensed  Milk  Co.  as  keni 
help,  to  be  rated  at  15^  per  hour  from  Jane  9, 
19&S;  OOi  month  to  be  deducted  for  ho^Ul 
fund.  Payment  for  each  month's  labor  to  be 
made  on  the  12th  day  of  the  following  month. 
I  agree  to  the  above. 

"[Signed]  Gaone  Jackson. 

"H.  hT  Steward,  Supt** 

It  was  held  this  created  a  liability  on  the 
part  of  the  defendant  to  the  extent  of  the 
fond  on  hand.  This  conclusion  would  seem 
to  follow  naturally  from  the  very  terms  of 
the  agreement. 

It  Is  useless  to  discuss'  further  the  deci- 
sions of  courts  of  other  Jurisdictions.  They 
vary  as  the  terms  of  the  agreements  vary, 
and  are  not  at  all  harmonious  even  wberu 
the  agreements  are  the  same.  We  do  not 
wish  to  be  understood  as  holding  that  under 
all  circumstances  it  Is  obligatory  upon  the 
employer  to  have  a  physician  at  hand  at  the 
very  hour  or  minute  his  services  are  required, 
or  be  responsIIMe  for  the  services  of  some 
other  physician  which  the  employ^  may  se- 
core.  The  right  to  apply  to  another  physi- 
cian must  depmd  upon  the  circumstances 
and  the  urgency  of  the  cuae.  A  man  with 
a  boll  upon  his  person  might  reasonably  wait 
for  a  day  for  the  service  of  a  doctor,  while 
one  suffering  from  a  severe  attadc  of  appen- 
dicitis would  be  rash  to  wait  a  sini^  hour. 
The  "rule  of  reason"  allies  here,  as  In  all 
casea  of  a  similar  diaracto'.- 

The  defendant  In  effect  undertoc^  that  it 
would  furnish  the  serviceB  of  its  ph^dan 
whai  needed.  It  did  and  could  not  famish 
neh  services  by  reason  of  the  fact  that  the 


pbTstfilan  was  away  and  not  Immediately 
avallaide.  The  plalntifl  uaed  what  the  Jury 
Coond  was  reasonaUe  dUlgeiice  to  UBt  him, 
and,  faUlag  to  do  this,  eaasAoytA  and  paid 
another  idipgician  to  do  tiis  worlc  To  say 
that  having  bought  and  paid  the  otHnpany 
for  ads  service  in  advance,  he  sbonld  be  re- 
quired to  pay  for  it  a  second  time  and  stand 
the  loss,  because  the  oonqwny  waa  not  In  a 
position  to  furnish  it,  would  not  be  Just  and 
would  be  to  avpiy  to  this  contract  a  rule 
not  applied  to  other  ctmtracts.  A.  ctmtracts 
with  B.  to  deliver  to  him  when  he  shall  re- 
quire it  100  bushele  of  wheat,  and  B.  pays 
for  the  wheat  When  B.  requires  the  wheat 
it  is  found  that  A.*b  granary  has  been  de- 
stroyed, and  lie  has  no  wheat  on  hand  with 
which  to  ftdfiU  his  emtsact.  Whereupon, 
B.'s  demand  being  urgent,  he  bn^s  it  Else- 
where. Shall  be  not  have  compensation  from 
A.  for  this  second  outlay?  Surely.  A  res- 
taurant keepo:  contracts  to  famish  a  cuj^ 
tomer  with  three  meals  a  day  for  a  week  and 
takes  his  pay  in  advance.  His  employes 
strike,  and  he  finds  himself  at  the  middle  of 
the  week  unable  to  furnish  the  meals.  Must 
the  customer  go  hungry  until  the  strike  la 
settled  or  the  restaurant  keeper  gets  new 
hdp  under  penalt?  of  losing  what  be  has  al- 
ready paid  if  he  eats  at  some  other  place? 
A  hundred  similar  examples  of  everyday  oc- 
currences might  be  dted  to  illustrate  the 
ai^ument. 

[5]  While  a  contract  for  a  consideration  to 
furnish  one  medical  attention  in  the  future 
is  not  technically  one  of  insurance,  it  has 
many  features  in  common  with  that  species 
of  contractfc-.  Where  it  holds  out  a  particular 
person  to  its  employes  as  Its  physician,  and 
such  employ^  uses  reasonable  diligence  to 
secure  his  services,  finds  bim  absent,  and 
after  waiting  a  reasonable  length  of  time  for 
his  return  employs  and  pays  some  other  per- 
son to  perform  the  services  which  the  employ- 
er contracted  that  the  employe  should  re- ' 
cdve  at  the  hands  of  Its  surgeon,  tt  is  fair 
and  Just  that  such  services  should  he  paid 
for  by  the  party  who  for  a  consideration 
guaranteed  that  they  should  be  rendered  by 
a  person  employed  by  It,  and  we  so  hold. 

[I]  Another  assignment  of  error  relates  to 
the  admission  on  rebuttal  testimony  by  an- 
other employe  of  defendant  which  was  to 
the  effect  that  upon  several  occasions  when 
injured  In  the  course  of  his  employment  he 
had  gone  to  Dr.  Starbuck's  office  and  found 
him  absent,  and  was  not  directed  to  apply  to 
any  other  physician  for  relief.  This  testi- 
mony was,  we  think,  properly  admitted.  Dr. 
Starbuck,  as  a  witness  for  the  defendant, 
testified  that  he  k^  an  attendant  at  his  of- 
fice who  in  Ms  absence  made  all  arrange- 
ments for  the  proper  treatment  of  patients 
applying  therefor.  It  would,  senn  clearly 
convetent  to  show  by  testimoiv  of  the  c2tu- 
aeter  indicated  that  such  custom  bad  not  al- 
ways been  obserred.  Hunt  t.  Lowell  Gas  Go., 
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S  Allen  (lAua^  418;  BodaoD  r.  Hooaer,  12S 
tnd.  808.  2i  N.  B.  248. 

[I]  AnotluT  asBtgnment  rcAateB  to  tbe  adr 
mlMloii  earteln  tesUnmiy  of  Mn.  Orttee 
M  to  what  occurred  between  her  and  Mrs. 
StarbnA  upon  the  ooeastons  when  she  In- 
qalred  for  the  doctor  at  the  family  resid«ice. 
Upon  redirect  examination  counsel  for  plain- 
tiff asked  witness  the  foUowlng  question: 
"During  this  conrersation  to  which  counsel 
referred  on  cros8-ezamlnati<»i,  that  you  had 
with  some  one  at  Dr.  Starbuck's  residence, 
was  there  any  directions'  given  to  you  as  to 
what  should  be  done  during  his  absence?" 
To  which  the  witness  answered,  "Ho."  Coun- 
sel for  defendant  moved  to  strike  out  the  an- 
swer, but  the  court  overruled  the  motion, 
saying  that  he  would  admit  it  as  having  a 
bearing  npon  the  diligence  used  by  plaintiff 
to  ascertain  the  whereabout  of  Dr.  Starbuck. 
It  Is  difficult  to  see  that  It  had  any  su^ 
bearing,  and  it  is  equally  difficult  to  see, 
takii^  into  consideration  the  answw  giv^ 
how  it  could  possibly  have  prejudiced  de- 
fendant's case.  If  error  at  all,  It  was  harm- 
leas,  and  the  Judgment  should  not  be  revers- 
ed on  account  thereof. 

Taken  as  a  wliole,  we  are  of  the  opinion 
the  case  was  fairly  tried,  and  the  verdict 
and  Judgment  such  as  should  have  been  rai- 
dered. 

The  Judgment  is  afllrmed. 

BEAN,  HARRIS,  and  BENSON,  JJ.,  con- 
cur.. 


OBBQOM-WASHINOTON  B.  ft  NAY.  CO.  v. 
BBBD  et  ox. 

(Supreme  Court  of  Oreeon.   Dee.  27,  IMT.) 

1.  Abatbicent  and  Revival  ^s>6— Denial, 
or  PuEA  IN  Abatement— Pendency  of  Pbi- 
OB  Sura— "Pending." 

Suit  against  husband  and  wife,  commenced 
against  the  husband  alone  July,  17th,  amended 
complaint  makinR  the  wife  a  party  defendant 
beink  Sled  July  31st,  was  "pending"  when  the 
wife  8  suit  Bgamat  plaintiff  was  instituted  July 
28tb,  BO  that  denial  of  defendants'  plea  in 
abatement  on  the  ground  that  a  prior  suit  in- 
stituted by  the  wife  against  plaintiff  was  pend- 
ing was  proper. 

[Bd.  Note.— For  other  deflaitlMs,  see  Words 
and  Phrases,  E^rat  and  Second  Seiiesh  FouUng.] 

2.  Attobhst  AiTD  OtJBMT  <»86— Amnssions 

— EFFBCr. 

In  suit  by  a  railroad  against  landowners, 
where  the  landowners  claimed  they  did  not  un- 
derstand the  effect  of  a  deed  of  theirs  to  the 
road,  but  their  previous  attornej-,  who  acted 
for  them  in  the  transaction,  testified  unequivo* 
cally  that  they  did  understand  its  effect,  and 
tbeir  present  attorney  in  court  stated  that  he 
conM  not  contradict  such  previous  attorney's 
teetimony,  and  would  have  to  abide  by  it,  the 
announcement,  approved  by  the  court,  forever 
settled  the  qnestion  that  the  landowners*  deed 
was  knowiniHy  execated  by  them  as  a  aabstitnte 
for  and  ia  Ueu  of  tb^  prsvioos  coawaace  Co 
the  raDwaj. 


S.  Bailboam  9a»730>— BX9BT  Of  Wat— Gov- 
KNANT  RuNNnre  wim  IiAiffD— Basis  in  In- 

febencs. 

In  the  absence  of  any  evidence  in  relation 
to  whether  right*  ot  the  grantor  of  land  to  a 
railway  to  have  two  wagon  road  crossings  main- 
tained ran  with  the  land,  or  were  anything  more 
than  personal  covenants,  tho  reference,  in  the 
reservation  of  his  deed,  to  a  county  road,  might 
create  an  inf^nce  that  the  designated  highway 
was  in  ease,  a  part  of  the  land,  bo  that  the  rail- 
way was  required  to  iierform  the  terms  of  its 
a|[reement  in  favor  of  the  grantor's  assigns 
without  express  words  to  that  effect 

4.  Bailboads  «=»72(8)  —  Right  of  Wat  — 
Landownbbs'  Rioht  to  Gboss. 

In  suit  by  a  railway  against  landowners  to 
enjoin  interference  with  its  right  of  way  and 
to  quiet  title,  the  trial  court  properly  restricted 
the  right  of  the  landowners  to  tlie  private  cross- 
ing of  the  track  to  he  made  and  maintainod  by 
them  at  the  place  designated  by  them  in  their 
latest  ccmveyance  to  the  railway's  predecessor, 
where  no  right  to  cross  any  part  of  tiie  pron- 
ises  elsewhere  could  possib^  be  found  in  tbdr 
favor  by  the  most  liberal  construction  of  the 
two  grants,  when  read  together. 

5.  Equitt  9=»39{3)— Dauaobs. 

The  right  to  recover  damages  in  a  suit  or 
cross-suit  in  equity  must  depend  on  some  eqolty 
which  enables  the  court  to  secnre  and  retain 
jurisdiction  of  the  subject-matter,  and,  as  an 
incident,  to  award  the  damages  inflicted. 

6.  Equitt  4s»41— Fihdino  No  BQumr  Ex- 
ists—Tbiai.  lO  ASCBBTAIN  LiBOAI.  BlOHT. 

Where  it  is  found  at  hearing  of  a  cause  that 
the  equity  on  which  it  was  predicated  does  not 
exist,  tho  suit  is  terminated,  and  cannot  De 
tried  to  ascertain  any  legal  right  existing  be- 
tween the  parties. 

Dmrtment  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  H«iry  B,  McGinn, 
Judge. 

Suit  by  the  Oregon-Washington  Ballroad 
&  Navigation  Company,  a  corporation,  against 
Frank  H.  Reed  and  Minnie  T.  Reed,  hosbaiKl 
and  wife.  From  a  decree  for  xdalntlff,  de- 
fendants appeal.    Decree  modifled. 

Rehearing  denied  170  Pac.  300. 

This  suit  was  oomm«Jced  July  17,  1915, 
by  the  Oregcm-Washington  Railroad  ft  Nav- 
igation Company,  a  corporation,  against 
Frank  IL  Reed  to  enjoin  interference  with 
a  railway  right  of  way  and  to  quiet  the  title 
thereto.  The  defendant  on  the  28th  of  that 
month  filed  an  answer  alleging,  Inter  alia, 
that  his  wife,  Minnie  T.  Beed,  was  the  owner 
In  fee  of  the  real,  proiitf ty  over  and  across 
wbi<di  extended  that  part  of  the  right  of.  way 
Involved.  Three  days  thereafter  the  plaintiff, 
by  leave  of  court,  filed  an  amended  complaint 
making  Mrs.  Reed  a  party  defendant  The 
defendants  on  August  3,  191S,  Interposed  a 
plea  in  abatemmt,  on  the  ground  that  an- 
other suit  was  pending  between  Mrs.  Reed 
and  the  railway  company  involving  the  same 
subject-matter.  Joined  with  the  plea  in 
abatement  was  an-answer  to  the  merits,  and 
also  a  cross-bin  in  equity  by  Mrs.  Reed  to 
enjoin  the  plaintiff,  its  agents,  etc.,  from  in- 
terfering with  or  trespassing  upon  her  land, 
to  recover  $3,000  as  damages  to  her  real 
property,  and  to  reform  a  deed  executed  by 
her  and  her  husband  to  the  plaintiff's  prede- 
cessor in  Interest.   Answers  and  replies  pot 
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In  Issne  all  tbe  matolal  aTemmto  at  tbe 
pleadings  of  tbe  respective  parties.  At  tbe 
trial  of  tbe  cause  tbe  court.  In  order  to  be 
adTlsed,  called  a  Jury,  wbo  Inspected  tbe 
premises,  and,  after  bearing  tbe  eTldmce, 
made  written  replies  to  questions  sabmltted 
to  tbem  as  ftdlows: 

"Plrst  Wbat  damage,  if  any,  has  tfie  water 
SB  changed  by  tbe  railroad  company  done  to 
Mrs.  Reed'R  land?   Answer:  None. 

"Secraid.  Was  that  dasaage  caused  by  tbe  con- 
stmetloB  ot  the  railroad  on  the  rented  line, 
which  eonstruetion  includes  the  method  of  han- 
dling tbe  drainage?  Answer:  No  damage. 

**11iird.  Did  the  railroad  company  excavate 
from  the  toe  ot  the  slope  on  the  south  side  of 
the  trade  at  the  west  portal  to  tuaoel  No.  1 
more  yardage  than  was  reasonably  necessary  to 
maintain  the  safe^  and  efficiency  of  tbo  rail- 
road?  Answw:  No. 

"Ponrth.  If  tbe  third  question  is  answered 
in  the  affinnatiTe^  in  what  sum  do  you  assess 
the  dsn^e?  Answer:  No  damage." 

From  these  special  Terdlcta  and  from  the 
evldenoe  recdTed  tbe  court  made  findings  of 
fact  and  ot  law  and  based  tbereon  decreed 
tbat  tbe  plaintiff  was  tbe  owner  and  entitled 
to  tb»  poesesrion  of  a  strip  of  land  conveyed 
to  Us  predecessor  in  Intoest  Hay  28,  1881. 

Frederick  Wilier,  tbe  predecessor  In  tlUe 
of  tbe  defendants;  that  tbe  plalntltt  was 
also  sndt  owner  and  entitled  to  tbe  possession 
of  a  strip  of  land  conveyed  to  its  predecessor 
In  interest  by  the  defendants  April  2.  1907, 
particDlarly  describing  eaxSx  strip,  and  per- 
petually enjoined  tbe  defendants,  tbeir 
agents^  etc.,  from  interfering  In  any  maoher 
wttb  or  tzespassing  upon  tbe  real  pnq>ert7 
so  0(«iTeyed,  awarding  them  tbe  right,  bow- 
enr,  to  oonstmct  and  maintain  a  private 
road  or  trail  onr  an  acre  of  land  particu- 
larly ftesolbed,  and  also  authorizing  them  to 
maintain  a  private  croscdng  with  gates  over 
tbe  railway  near  tbe  west  aid  of  tbe  tunnel, 
bat  not  so  to  wcerdse  tbe  latter  right  as 
actnally.  imminently,  or  potentially  to  in- 
jure tbe  plalntlirs  property.  From  tbls  de- 
cree the  defendants  appeal. 

Balpb  B.  Dunlway,  of  Portland,  for  appel- 
lants. A.  OL  Spencer,  of  Portland  (W.  W. 
Cotton,  W.  A.  Bobblus,  and  C.  E.  Gocbrau. 
an  of  Fcntland,  on  tbe  brief),  for  resptrndent 

HOOIIE.  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  contended  by  defendants' 
eonnael  tbat  an  error  was  committed  in  deny- 
ing their  plea  In  abatement.  Interposed  on  the 
ground  tbat  a  prior  suit  Instituted  by  Mrs. 
Reed  against  tbe  plaintiff  herein  was  pend- 
ing. It  will  be  remembered  that  this  suit 
was  commenced  against  Hr.  Beed  July  17, 
1915,  and  tbat  <m  the  Slst  of  that  month  an 
amended  complaint  was  filed  making  Mrs. 
Beed  a  party  defendant  She  Instituted  a 
suit  against  the  railroad  company  as  defend- 
ant Jnly  28, 1915.  or  11  days  after  this  suit 
was  b^nu,  and  as  tbls  Is  the  prior  suit,  and 
was  pending  when  her  salt  was  commenced, 
no  errOT  was  committed  as  allied. 

It  appears  from  a  transcript  of  tbe  evl- 
denoe tbat  Urs.  Beed  Is  tbe  ownw  in  fee  of 


lots  1  and  2,  section  26,  townsfilp  1  norUi, 
range  4  east,  tn  Multnomab  county.  Or.  Her  . 
predecessor  In  title,  Frederick  WUlw.  In  con- 
sideration of  $70,  executed  on  Bfay  28,  1881, 
to  tbe  Oregon  BaUway  &  Navig^iim  Onn- 
IMtoy,  one  of  tbe  plalntUTs  predecessors  in 
Interest,  a  deed  conveying  a  strip  of  land  100 
feet  in  width,  being  60  feet  In  width  on  eadi 
side  of  and  parallel  wltb  tbe  center  line  of 
the  grantee's  railroad,  as  the  same  was  stak- 
ed out  and  located  over  and  across  sadi  lots. 
Tliat  deed  contains  a  clause  wbidi  reads: 

"Providod,  that  said  raUway  company  agrees 
to  provide  and  maintain  two  wagon  road  cross- 
ings  for  the  use  ot  said  Wilier,  one  of  which 
is  to  be  the  county  road,  and  to  permit  said 
Wilier  to  construct  a  wood  chute  under  said 
tracli  and  to  leave  an  opening  therefor." 

The  lots  so  described  border  for  a  distance 
of  160  rods  upon  the  Cktlumbia  river,  along 
the  left  bank  of  which  the  railway  was  orig- 
inally constructed  as  surveyed.  A  mound  on 
this  real  property,  generally  known  as  "Table 
Rock,"  extends  Into  the  river;  tbe  cape  of 
tbe  hill  being  nearly  In  line  with  the  division 
between  these  lots.  A  tunnel  614  feet  in 
length  was  cut  through  the  rodiy  point  at  an 
expense  of  more  than  $75,000.  From  a  blue- 
print received  lu  evidence  it  is  disclosed  tbat 
the  right  of  way  conveyed  by  Wilier  was  sur- 
veyed as  a  tangent  extending  northeasterly 
from  tbe  west  boundary  of  lot  Na  2  about 
600  feet;  thence  the  line  slightly  curved 
southerly  a  short  distance;  thence  the  sur- 
vey sharply  curved  northerly  to  about  half- 
way through  the  tunnel;  and  thence  b^  a 
tangent  southeasterly  to  tbe  east  boundary 
of  lot  No.  1. 

The  plaintifTs  predecessor  in  interest,  de- 
filriog  to  reduce  the  curvature  of  Its  rail- 
way which  had  6een  constructed  and  was  <Vh 
erated  on  tbe  Una,  as  originally  laid  oat, 
caused  another  survey  to  be  made  across 
these  lots,  and  on  July  11,  1906,  in  consid- 
eration of  $500,  secured  from  Mrs.  Beed  and 
her  husband,  wbo  had  succeeded  to  the  estate  * 
of  Wilier  in  the  premises,  a  deed  conveying: 

"A  strip  of  land  100  feet  wide,  being  50  feet 
in  width  on  each  side  of  and  parallel  with  the 
revised  center  line  of  tbe  main  track  of  the 
Oregon  Ballroad  &  Navigation  Company's  rail- 
road, as  the  same  is  staked  out  and  located  over 
and  across  the  lands  of  the  said  grantors,**  par- 
ticularly describing  the  lots. 

This  deed  contains  the  following  <dau8e: 

"This  instrument  is  intended  as  a  deed  of 
right  of  way  for  the  construction  of  the  raU- 
road  on  said  revised  line,  and  is  conditiraed 
tbat  upon  the  change  of  the  railroad  from  the 
present  to  the  above  location  all  that  part  of 
the  original  right  of  way  not  included  in  the 
above-granted  strip  shall  revert  to  end  become 
the  property  of  the  grantors.  The  grantee  will 
construct  and  maintain  for  the  use  of  the  gran- 
tors a  private  crossing  at  grade  with  gates." 

It  tarQier  axvears  from  tbe  blneifflnt  men- 
tioned tbat  tbe  north  boundary  ot  tbe  rigbt 
of  way  last  conveyed  begins  at  a  point  on  tbe 
west  line  of  lot  Na  2,  about  AO  faeC  north  of 
the  right  so  granted  by  Wilier,  and  extends  by 
a  long  curve  to  the  east  line  of  lot  No.  l^at  a 
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point  about  TO  feet  north  of  the  right  of  way 
originally  conveyed.  Abont  midway  of  the 
excavation  of  the  tunnel  motioned  the  north 
boundary  of  the  new  right  of  way  coincides 
for  about  200  feet  with  the  south  boundary 
of  Wlller's  grant.  After  the  second  deed  was 
executed  the  plaintiff's  predecessor  in  Inter- 
est began  work  on  the  revised  line,  by  start- 
Ingr  another  tunnel  656  feet  In  length,  the 
west  entrance  of  which  was  about  90  feet 
south  of  the  old  tunnel,  while  the  east  end 
of  the  new  cut  was  only  about  30  feet  south 
of  the  old  subterranean  passage.  Wbild  cut- 
ting the  new  tunnel,  earth  on  the  south  side 
of  and  beyond  the  line  of  the  revised  right 
of  way  kept  falling  at  the  west  end  of  the  ex- 
cavation, whereupon  the  defendants  asserted 
clalma  for  damages  to  and  trespasses  upon 
their  lands,  and  In  order  amicably  to  adjust 
the  matter,  and  to  procure  more  land,  the 
plaintiff's  predecessor  in  Interest,  upon  the 
payment  of  $1,000  to  Mrs.  and  Mr.  Beed,  se- 
cured from  them,  on  April  2,  1907.  another 
deed  reoonveylng  the  revised  right  of  way  as 
set  Corth  In  their  deed  of  July  11,  1006.  and 
also  granting  abont  an  acre  ot  land  on  the 
south  side  of  the  rerlaed  right  ct  way  at  the 
west  Old  of  the  tunnel  where  the  Slldee  had 
occurred,  particularly  desertblng  such  prem-' 
ises.  Material  clauses  In  the  latter  oonv^- 
ance  read: 

"Tbia  deed  is  la  lieu  of  and  a  substitute  for 
a  deed  of  bargain  and  sale  made  by  tbe  gran- 
tors herein  to  the  rrantee  herein,  dated  July  11, 
1900.  and  reconled  at  pase  82S  of  Book  3^  ol 
tbe  Records  of  Deeds  of  Multnomah  County, 
Or.  The  grantee  herebi  shall  not  excavate  more 
earth  from  said  premises  hereby  granted  (about 
an  acre  where  the  slides  had  occurred)  than  is 
necessary  for  tho  proper  and  safe  protection  of 
its  railroad.  The  consideration  oereln  is  In 
full  satisfaction  for  any  and  all  damages  that 
may  in  any  maniier  resut  to  the  adjacent  lands 
of  the  grantors  by  virtue  of  the  construction  of 
said  railroad  on  the  nanteefs  nerised  line 
through  said  premises.  All  crossings  and  other 
privileges  set  forth  in  tbe  deed  of  July  lltb, 
above  referred  to,  are  hereby  waived  and  held  to 
be  null  and  void,  but  grantors,  their  heirs  and 
asrigns,  or  any  of  them,  may  construct  and 
maintain  one  private  road  or  trail  over  the  land 
secondarily  described  herein  (the  acre  mention- 
ed), and  maintain  thereat  a  private  crossing 
with  gates  over  grantee's  railroad  at  the  west 
end  <a  tbe  tunnel  on  said  premises,  together 
with  all  and  singular  the  trees,  wood,  and  tim- 
ber thereon,  and  the  stone,  gravel,  and  mate- 
rial therein,  but  the  trees  on  top  of  the  tim- 
nels  shall  not  be  unnecessarily  cut  or  removed 
by  tbe  grantee  herein." 

Pursuant  to  the  last  conveyance  so  made, 
tbe  grantee  therein  named  completed  the  re- 
vised line  of  railway,  cut  the  new  tunnel  at 
an  expense  of  more  than  $100,000,  and  moved 
the  ties  and  rails  from  the  old  track  to  tbe 
new,  flnlshlug  the  work  about  September, 
1908,  when  trains  were  then  and  thereafter 
<q;>erated  through  the  new  tunnel.  The  plain- 
tiff herein  on  December  2Jl,  1910,  by  mesne 
conveyances,  secured  a  transfer  of  all  the 
right,  title.  Interest,  and  estnte  in  and  to  the 
premises  so  granted  by  WlUer  and  the  de- 
fendants to  Its  predecessors,  the  Oregou  Rail- 


way &  Navigation  Company  and  the  Oregon 
Railroad  &  Navigation  Company.  Thereaft- 
er the  defendants,  asserting  that  under  their 
deed  of  July  11,  1906,  they  were  entitled  to 
the  old  tunnel,  took  possession  thereof  without 
permission  of  the  railway  company,  built  at 
the  west  end  of  the  new  tunnel  a  retaining 
wall  of  logs,  earth,  and  brush,  and  their 
tenant  removed  from  tbe  old  tunnel  many  of 
the  timbers  and  supports  therein.  This  suit 
was  thereupon  commenced  and  terminated  as 
hereinbefore  set  forth. 

At  the  trial  Mrs.  Reed  as  a  witness  in  her 
own  behalf  testtded  that,  having  secured  the 
services  of  an  attorney  to  protect  her  Inter* 
ests  In  the  matter,  she  relied  upon  bis  advice, 
and,  with  her  husband,  executed  tb»  convey- 
ance April  2,  1807,  without  carefully  exam- 
ining tbe  deed  or  knowing  that  it  purported 
to  derive  bw  of  tbe  rights  which  were  re- 
served }xy  her  oonv^ance  oX^  July  11,  1906. 
Mrs.  Reed  lou^t  by  such  testlmwiy  and  that 
of  ber  witnesses  a  r^rmatlon  of  the  latter 
deed  80  as  to  make  It  c<mform  with  the  terms 
of  an  alleged  oral  contract,  pursuant  to 
which  It  was  claimed  the  deed  was  made,  so 
as  to  convey  only  the  small  tract  of  land  at 
the  west  end  of  the  new  tunn^,  and)  to  have 
restored  to  her  the  rights  of  crossing  the  rail- 
way track  as  specified  In  the  Wilier  deed. 
Mrs.  Reed  called  as  her  witness  George  W. 
Joseph,  who,  as  her  attorney,  secured  the  set- 
tlement with  the  railway  company  pursuant 
to  which  she  received  (1,000  for  executing 
tbe  deed  of  April  2, 1907.  This  witness  testi- 
fied that  be  received  from  the  railway  company 
a  writing  pr^red  as  a  deed  to  be  ex^nted 
by  Mrs.  Reed;  that  he  examined  the  Instru- 
ment so  submitted,  and  suggested  some  al- 
terati<His  which  were  adopted  and  incorporat- 
ed in  another  document  that  was  sent  to  him; 
that  Itfrs.  Reed  and  her  husband  were  in  his 
ofBoe  at  Portland,  Or.,  when  the  latter  writ- 
lug  was  received  and  examined  by  bim  and 
th^,  in  referring  to  whldi  instrument  the 
witness  stated  opcm  oath: 

'This  deed  waa  understood  to  be  exactly 
what  it  purports  to  be,  and  it  was  so  understood 
by  all  the  parties  interested." 

In  alludlug  to  tbe  settlement  whldi  was 
secured,  Mr.  Joseph  further  te^fled: 

"You  sec,  tho  Reeds  were  getting  $1,000  for 
a  slope,  you  understand,  that  came  down  there 

[referring  to  the  acre  at  tbe  west  end  of  the 
new  tunnel].  Of  course.  It  took  this  trail  or 
road,  which  they  talk  about  [passing  over  the 
one  acre],  but  so  far  as  the  commercial  value 
of  what  the  O.  R.  &  N.  [plaintiCTs  predeccssorj 
got  there,  you  understand,  it  was  worth  very 
little,  and  a  $1,000  was  an  immense  price  to  be 

Said  for  It,  and  that  is  tbe  truth,  and  I  told  tbe 
Leeds  80  at  tbat  time  and  advised  settlement, 
of  course.  I  think  the  railroad  company  offered 
a  small  amount;  they  offered  something  like 
$tOO  at  flrst,  and  when  we  could  get  $1,000 
there  was  no  hesitancy  on  my  part.  We  held 
and  squeezed  until  we  got  tbe  $1,00(^  and  they 
were  at  work  there,  and  they  had  to  hare  this 
right  of  way,  and  that  Is  tbe  way  we  got  it." 
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In  adTerting  to  Um  flaal  adjnatment  of  Qie 
iDatter  which  was  consummated  b;  the  deed  ot 
April  2, 1907,  the  witness  further  testified: 

"But  at  this  time  we  were  settliQK  differences 
that  liad  existed  txtwoen  these  pe<vle  foe  a  long 
time,  and  it  was  settled.  And  when  these  peo- 
ple say  that  they  didn't  anderstand  this  instru- 
meat,  It  is  too  ridiculous  for  anything." 

Mr.  Joseph,  again  referring  to  snch  settle* 

ment  and  to  the  defendants  herein,  alsot  stated 

upon  oath: 

"WeU,  when  I  got  91,000  for  them,  there 
wasn't  no  two  happier  peoplo  in  the  United 
States  than  they  were  to  get  the  91^)00  nnder 
tliat  deed.'* 

The  witness,  fnrtbw  referring  to  the  de- 
f^dants,  also  testified: 

"They  understood  that  they  were  giving  up, 
that  that  second  deed  was  wiped  out,  and  that 
the  railroad  company  got  what  it  had  under 
this  old  deed,  and  that  acre  of  ground  that  had 
slipped  down.  That  is  what  they  thought  they 
were  giving  up,  and  when  they  got  that  91,000 
they  were  getting  paid  big.  And  they  got  the 
right  to  construct  a  road  there  and  have  a  cross- 
ing." 

In  answer  to  the  question,  "And,  Mr.  Jos- 
eph, when  yon  approved  this  deed  and  had 
them  sign  it,  you  understood  that  they  were 
conveying  to  the  railroad  company  what  you 
have  just  testified,  is  that  rlghtr*  The  wit- 
ness replied,  "That  Is  right."  Thereupon  the 
defendants'  counsel,  addressing  the  witness 
and  the  court,  announced: 

"That  is  all.  If  your  honor  please,  in  view  of 
Mr.  Joseph's  testimony,  it  would  be  uselessly 
consuming  the  time  of  the  court  to  proceed  with 
this  case.  X  feel  that  under  his  testimony  I 
would  not  be  justified  in  offering  any  further 
testimony,  because  he  was  their  attorney,  and, 
while  the  dieats  do  not  agree  with  him,  he  was 
their  attorn^,  and  they  have  offered  him  as  a 
witness,  and  they  cannot  contradict  him,  as  I 
understand  it,  and  I  will  have  to  abide  it." 

[XI  This  declaration  conceded  the  final  ad- 
judication of  one  €t  the  l^es  Inrc^ved.  The 
arnionDceiBeDt,  haying  beat  approved  the 
court,  fiorerer  settled  the  Questlra  that  the  de- 
fendants' deed  of  April  2,  1007,  was  know- 
ingly executed  by  them  as  a  substitute  for, 
and  In  lieu  of,  their  conveyance  of  July  11, 
1906,  a«  much  so  ys  tf  the  latter  deed  had 
nerer  Aeen  made.  As  there  had  been  no 
abandonment  by  the  railway  company  of  any 
part  of  Its  original  right  of  way  across  the 
lands  of  Mrs.  Reed,  so  that  they  might  pos- 
sibly have  been  reinvested  with  the  title 
thereto  as  granted  by  their  predecessor,  Wili- 
er, and  reserved  by  their  deed  of  July  11, 1006. 
the  solemn  declaration  so  made  by  their  coun- 
ael,  and  Justlfled  from  a  pr^nderance  of  the 
evidence  received,  precludes  the  possibility 
of  his  clients  securing  a  r^ormatlon  of  their 
grant  evidenced  by  the  deed  of  April  2,  1007. 

Notwithstanding  such  asseveration,  the 
trial  of  the  cause  was  continued  as  to  the  re- 
maining Issues,  namely,  the  right  of  the  de- 
fendants to  have  crossings  ctmstructed  and 
maintained  by  the  railway  cranpany  across 
Its  tract  for  their  accommodation,  as  evidenc- 
ed by  the  grant  made  by  Wilier,  and  as  to 
the  damages  resulting  to  their  {wemises  by 


reason  of  trespasses  alleged  to  have  been  com- 
mitted thereon  by  the  railroad  company.  The 
defendants'  counsel,  referring  to  the  original 
grant  of  the  right  of  way  and  to  his  dieats, 
remarlud: 

"We  think  the  crossings  resMrred  in  the  Wilier 
deed  run  with  the  land;  that  they  are  entitled 
to  them,  and,  of  cotuse,  the  1007  deed  provides 
for  a  erosdng  for  the  Reeds." 

The  court  replied: 

"I  think  there  isn't  any  dispute  about  that. 
In  fact,  the  railroad  company  had  admitted  here 
that  yon  are  entitied  to  that,  and  you  certainly 
are.  The  Plaintlff*B  Oounsel:  There  is  no 
doubt  about  it.  The  Oourt :  There  Is  no  doubt 
about  it.  There  will  be  no  trouble  about  it 
The  Plaintiffs  Counsel:  Now.  if  there  is  any 
question  about  the  Wilier  deed,  we  can  offer  it 
in  evidence  here.  The  Court :  Very  well." 

Tfaereup(xi  such  deed  was  received  in  evi- 
dence. 

[91  It  will  be  remembered  that  by  the 
original  conveyance  of  the  right  of  way  the 
plaintiff's  predecessor  stipulated  to  provide 
and  maintain  for  WlUer's  use  two  wagon 
road  crossings,  one  <tf  whldi  was  to  be  on 
the  county  road.  This  reservation  having 
been  restricted  to  Wlller's  use  only,  and  not 
extending  to  his  assigns.  It  Is  questionable  If 
the  specllled  rights  run  with  the  land,  or 
were  anything  ■  more  than  personal  cove- 
nants. In  ttie  absence  of  any  evidence  In 
relation  to  the  matter,  the  reference  In  the 
reservation  to  a  county  road  might  create 
an  Inference  that  the  highway  so  designated 
was  then  in  esse  annexed  to  and  a  part  of 
the  land,  and  for  that  reason  the  railway 
compauy  was  required  to  perform  the  terms 
of  Its  agreement  In  favor  of  Wlller's  assigns, 
without  express  words  to  that  effect  Brown 

Southern  Fadtlc  Co..  36  Or.  128,  08  Pac. 
1104.  From  an  examination  of  the  blui^rint 
referred  to,  It  would  seem  that  the  county 
road  had  been  abandoned  for  a  "gate"  Is  in- 
dicated upon  the  print  on  the  line  where  the 
highway  originally  crossed  the  railway 
track.  But,  however  this  may  be,  it  will  be 
taken  for  granted,  from  Uie  observations  of 
the  court  and  counsel  for  the  respective  par- 
ties, that  the  rights  of  crossing  provided  for 
In  the  Wilier  deed  run  with  the  land  and 
became  vested  In  Mro.  Reed.  The  deed  ex- 
eaited  by  the  defendants  to  the  railway 
company  April  2,  1907,  made  no  mention  of 
sud)  reservations,  and  provided  only  for  a 
private  crossing  to  be  made  and  maintained 
by  the  grantors.  Whether  or  not  the  deed 
executed  by  Wilier  and  the  conveyance  made 
by  the  defendants  July  11,  1906,  granted 
more  than  an  easement  It  is  not  necessary 
now  to  determine.  The  deed  made  by  Mr. 
and  Mrs.  Reed  April  2,  1807,  unquestionably 
transferred  the  fee  to  the  premises  therein 
described.  ThiM  conveyance,  though  permit- 
ting the  defendants  to  make  and  maintain  a 
private  crossing  over  the  railroad,  cut  off 
and  forever  extinguished  all  parts  of  the 
crossings  specified  in  the  WUIer  deed  that 
Ue  north  of  the  south  boundary  of  the  rifdit 
of  way  granted  toy  the  defendants  Aprii  2, 
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1907.  Meosoiiiig  the  lines  aa  Indicated  by 
the  scale  noted  on  the  blueprint,  the  two 
croBBliigs  mentioned  in  tliQ  Wilier  deed,  as 
Illustrated  on  that  map,  extend  from  the 
original  south  boundary  ot  that  grant  north- 
erly 60  feet  and  20  feet,  respectively,  where 
is  encountered  the  south  boundary  of  the 
land  granted  in  fee  April  2,  1907,  across 
which  fotter  described  premises,  to  a  dis- 
tance of  100  feet  In  each  instancy,  no  right 
to  pass  Is  reserved,  except  the  defendants' 
right  to  make  and  maintain  a  private  cross- 
ing to  be  protected  at  each  end  by  gates. 

L4]  If  the  south  tine  of  the  last-granted 
right  of  way  were  fenced,  the  defendants 
would  be  entitled  tmder  the  provisions  of  the 
Wilier  deed  to  pass  over  the  original  cross- 
ings northerly  from  the  south  boundary  of 
this  grant,  60  feet  on  one  Of  the  crossings 
and  20  feet  on  the  other  to  the  line  of  the 
supposed  fence,  but  neither  Mr.  nor  Mrs. 
Reed,  nor  their  agents,  could  legally  go  fur- 
ther north  than  the  protecting  incloaure 
which  would  then  mark  the  south  boundary 
of  the  premises  granted  April  2, 1907,  except 
along  the  private  crossing  which  is  particu- 
larly speclUed  In  the  deed  of  that  date.  Di- 
minishing the  boundary  of  the  land  so  grant- 
ed by  Wilier  to  the  railway  company  by  the 
strip  taken  therefrMa  by  the  defendants' 
conveyance  of  tbe  fee,  no  right  to  cross  any 
part  of  the  premises  last  particularly  de- 
scribed can  possibly  be  found  In  their  favor 
by  the  most  liberal  construction  of  the  two 
grants,  when  read  together,  except  the  pri- 
vate riglit  of  crossing  mentioned.  The  trial 
court  therefore  properly  restricted  the  right 
of  Ur.  and  Mrs.  Reed,  their  agents,  etc.,  to 
the  private  crossing  of  the  railway  track  to 
be  made  and  maintained  by  them  at  the 
plaoe  designated  In  their  latest  conveyance 
to  the  plaintUTs  predecessor,  which  grant 
dvOTlaiwed  tiie  gtemter  part  of  the  strip  cou- 
T^ed  by  WUler. 

[S,  11  The  deed  of  April  2,  1907,  having 
been  executed,  as  the  evidence  shows,  with 
the  intent  of  granting  to  the  railway  com- 
pany all  that  portion  of  the  Wilier  strip  of 
land  that  Is  not  embraced  in  the  premises  so 
conveyed  by  the  defendants  in  fee,  in  order 
that  the  old  tunnel  might  be  used  as  a  part 
of  a  contemplated  double  track  at  that  place, 
there  was  no  equl^  whatever  In  the  cross- 
bill interposed  herein.  This  being  so,  the 
clement  of  damages  which  the  defendants 
may  have  sustained  is  necessarily  eliminat- 
ed; for  the  right  to  recover  such  compensa- 
tion in  a  suit  must  depend  upon  some  equity 
which  enables  the  court  to  secure  and  retain 
Jurisdiction  of  the  subject-matter,  and  as  an 
Incident  thereof  to  award  the  damages  in- 
flicted. Flelschner  v.  citizens'  Investment 
Co..  26  Or.  119,  85  Fac.  174;  Blsb<9  v.  Bais- 
ley,  28  Or.  119.  41  Pac.  937 ;  West  v.  Wash- 
ington Railway  Co..  43i  Or.  436,  90  Pac.  666 ; 
Bernard  v.  Willamette  Box  &  Lbr.  Co..  W 
Or.  223,  129  Pac.  lOetO;  Shults  v.  Sblvely,  72 
Or.  4G0,  143  Pac.  UIO.  Where,  howevw,  at 
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the  hearing  of  a  cause,  If  it  be  found  that 
the  equity  upon  which  tbe  case  was  predi- 
cated does  not  exist,  the  suit  is  thereupon 
terminated,  and  cannot  be  tried  for  the  pur- 
pose of  ascertaining  any  alleged  legal  rig^t 
that  may  exist  between  the  parties.  Bur- 
rage  V.  Bonanza,  etc.,  Mining  Co.,  12  Or.  169, 
6  Pac.  766 ;  Ming  Yue  v.  Coos  Bay  B,  Ik  Co.^ 
24  Or.  392,  33  Pac.  041;  Allen  v.  Mwert,  2» 
Ur.  428,  44  Pac.  824,  4S  Pac.  54;  l>enny  v. 
McCown,  34  Or.  47,  64  Pac.  952;  Multnomah 
County  v.  Portland  Cracker  Co.,  49  Or.  345,. 
90  Pac.  166;  Hetridc  v.  Oeriin^  Motiff  Chr 
Co.,  84  Or.  133,  164  Pac.  379. 

The  rules  of  law  thus  firmly  established 
In  this  state  preclude  an  examlnati(Hi  of  the 
questions  of  damages  alleged  in  the  cross- 
bill when  the  proof  shows  there  was  no 
equity  therein.  It  follows  from  these  con- 
siderations that  the  decree  is  modi  tied  so  as 
to  exclude  any  determination  of  tbe  dam«ges 
alleged  to  have  been  sustained. 

HcBRIDU,  a  J.,  And  McCAMANT  and 
BUKNIflTT,  JJ.t  concur. 


RXSID  T.  OREGON-WASHINGTON  B.  ft 
NAT.  CO. 

(Supreme  Court  of  Oregon.    Dec  27,  1917.) 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County:  Henry  E.  McGinn,  Judge. 

Suit  by  Minnie  T.  Reed  against  the  Oregcm- 
Wsshington  Railroad  &  Navigatitm  Company,  a 
corporation.  From  a  decree  for  defendant, 
plaintiff  appeals.    Decree  affirmed. 

Ralph  R.  Duniway,  of  Portland,  for  appellant. 
A  C.  Spencer,  of  Portland  (W.  W.  Cotton,  W. 
A  RoUAna,  and  a  E.  Cochran,  all  of  Porttand. 
on  tbe  brief),  for  respondent. 

MOORE,  J.  Tbfei  Buit  was  commenced  July 
28,  1915,  by  MinnielT.  Reed  against  the  OregOft- 
Wa^ington  Railroad  &  Navigation  Company, 
a  corporation,  to  reform  a  deed  executed  April 
2,  1007,  by  tbe  plaintiff  end  her  husband  to 
the  defendant's  predecessor,  to  enjoin  interfer- 
ence with  or  trespasBing  upon  her  real  property, 
and  to  recover  ^,000  as  damagea  for  injories 
to  her  lands.  The  complaint  in  this  suit  is  sim- 
ilar to  the  cross-bill  filed  hi  the  case  of  the  de- 
fendant herein  as  plaintiff  against  Mrs.  Reed 
and  her  husband.  Tbe  answer  in  thia  salt  denies 
the  material  averments  of  the  complaint,  and 
for  a  further  defense  sets  forth  the  facts  in 
substance  as  stated  in  the  complaint  in  tbe  suit 
last  mentioned.  The  reply  herein  put  in  iasoe 
the  allegations  of  new  matter  in  the  ausw«  to 
wliich  it  is  responsive.  Baaed  on  these  issues, 
the  cause  was  tried  with  that  of  the  Oregon- 
Washington  Railroad  &  Navigation  Company, 
a  Corporation,  t.  Frank  H.  Reed  and  Minnie  T. 
Reed,  160  Pac  342,  resulting  in  special  findings 
by  tbe  jury  as  detailed  in  the  statement  of  facts 
preceding  the  opinion  in  that  case.  Founded 
upon  these  special  verdicts  and  a  consideration 
of  the  evidence  received,  it  was  decreed  that 
tbe  railroad  company  was  tbe  owner  and  enti- 
tled to  the  possession  of  all  the  real  property 
conveyed  to  it  April  2,  1907,  by  Mr.  and  Mrs. 
Beed,  who,  with  their  agents,  etc,  ware  perpe^ 
nally  eni<^ed  from  interfering  with  or  tree- 
passing  upon  such  real  proper^,  except  at  a 
private  right  of  way  to  be  made  and  mamtaioed 
by  them  across  the  railway  track  in  such  a 
manner,  however,  as  not  actnally,  imminently,  or 
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potCDtially  to  Injure  the  railroad  companr  or 
prevent  it  from  amng  aadi  real  proMrt?  for 
railwaj  pnipoaea,  and  refoainr  to  awara  to  Mrs. 
Reed  any  damages.  From  tub  decree  she  ap- 
peals. 

The  facts  involved  in  the  case  of  the  Oregou- 
WaBhingtOQ  Railroad  &  Navigation  Company 
against  Mr.  and  Mrs.  Reed,  and  the  reasons 
upon  which  our  decision  rests,  are  deemed  to 
have  been  snfficiently  set  forth  in  the  opinion 
in  that  suit,  thereby  rendering  it  unnecessaty 
farther  to  consider  any  of  the  questiona  pre- 
sented by  this  appeaL 

l%e  decree  herein  is  therefore  afflrmed. 

McBBEDB.  O.  J.,  and  MeOAAIANT  and 
BUBNSrrr.  JJ.,  ooncnr. 


PEOPLE'S  BAMS  T.  ROSTAD  et  bL 
(Soirane  Oonrt  of  Oregon.  Dee.  1^  1017.) 

1.  E^AimmANT  CoffVKTAnoBS  «=3l72(l),  174 
— -fimcT  Between  Pabtie& 

A  deed  to  land,  though  made  by  the  grantor 
witii  the  intent  of  ddaying  and  hindering  cred- 
"itOTa,  is  aa  between  him  and  his  grantee  opera- 
tive to  pass  title,  and  Is  good  as  to  all  others 
until  declared  void. 

2.  FaACDtnLiNT  Cokvetancks  4=s>2710)  — 
BvBDCN  or  Proof. 

Plaintiff  in  action  to  set  aside  conveyance 
as  frandident  has  the  bnrdcn  of  prorlnc  tiie 
tend  alleged. 

^.  VBAwuvaT  OoirnTAsoBs  ^»115(l)  — 
Pbefbebhoiis  bt  Dkbtobb— Biobtb  of  Pa»- 

TIES. 

A  debtor  has  the  riiAt  to  prefer  ime  creditor 
-over  another. 

4.  TmAvtmafn  Gohtxtaitobs  ^»197  —  Ko- 
TiuB- — Dtteot. 

Where  plaintiff  sued  his  debtor,  who,  with 
intent  to  defraud,  conveyed  to  another,  and  lat- 
tr,  to  cover  a  d^alcation  of  the  debtor,  a  tmst 
agreement  was  made  in  favor  of  daflsndaitt  by 
which  defendant  advanced  the  money  to  care  for 
the  defalcation  in  return  for  a  mortgage  on  the 
lote,  defendant  having  had  no  previons  notice  of 
the  fraudalent  Intent  acquired  good  title  in  view 
'Of  Lb  O.  L.  I  7401,  excepting  from  statutes  on 
fraudulent  conveyances  persons  acquiring  title 
for  consideration  without  previous  notice  of  the 
^ud. 

5.  FBATJDTJLEPIT   ConVETANCES   «=>154(1)  — 
FAiruBE  TO  IteooBi>— ErraoT. 

'  Failure  to  record  trust  agreement  by  which 
one  creditor  obtained  legal  title  to  the  debtor's 
land,  which  was  made  before  a  judgment  was 
docketed,  does  not  affect  the  rights  of  the  parties 
nor  render  the  conveyance  void  under  L  O.  L 
i  207,  providing  that:  "A  conveyance  of  real 
property,  or  any  portion  thereof,  or  Interest 
therein,  ahall  be  void  as  against  the  lien  of  a 
judgment,  unless  auch  coirveyance  be  recorded  at 
the  time  of  docketing  such  judgment,  or  the 
transcript  thereof,  as  the  case  may  be,  or  unless 
it  be  recorded  within  the  time  after  its  enco- 
tlon,  provided  by  law,  as  between  omveyances 
for  the  same  real  property." 

Department  1.  Apjwal  from  Circuit  Court, 
Mnltnomab  County ;  C.  U.  Gantenbeln,  Judge. 

Suit  by  Ibe  People's  Bank,  iDcorporated, 
against  H.  Rostad,  Harry  Harkson.  the  Ore- 
£oa  Securities  Company,  and  others.  From 
the  decree  rendered,  defendaats  Harkson 
and  the  Securities  Company  appeal.  Re- 
versed and  dismissed. 


This  is  a  suit  instituted  to  cancel  a  con- 
veyance  of  realty  from  the  defendants  Bos- 
tads  to  the  defendant  Harkson  as  being  made 
In  fraud  of  tbe  rights  of  the  plaintiff  as  a 
judgment  creditor  of  Bostad,  and  on  the 
same  ground  to  set  aside  an  instrument  eon- 
cemiug  the  same  land  to  which  all  tbe  de- 
fendanta,  except  Clara  Harkson,  ^  wife  of 
Harry  Harkson,  were  parties,  and  which  Is 
more  particularly  described  further  on.  It 
Is  admitted,  aa  stated  in  substance  in  the 
complaint,  that  la  an  action  commenced  Oc- 
tober IS,  1914,  the  plaintiff  secured  a  judg- 
ment against  the  defendant  H.  Rostad  which 
was  docketed  January  20,  1915;  that  an 
execution  was  Issued  and  returned  wholly 
unsatisfied;  and  that  the  defendant  Rostad, 
the  judgment  debtor,  is  Insolvent  and  wholly 
without  property,  except  that  herein  Involv- 
ed. It  is  agreed  also  that  on  December  12, 
1914,  Bostad  was  the  owner  of  tbe  tract  in 
question,  and  after  the  filing  of  the  plain- 
tUTs  complaint  in  the  action  against  him  he 
conv^ed  the  same  to  Uie  defendant  Hark- 
son l^.an  Instroment  purporting  to  be  a 
general  warranty  deed  which  was  recorded 
on  that  date  in  tba  deed  records  o£  Mult- 
nomah county*  It  la  charged  by  the  comidalnt 
and  denied  by  the  answer  that  this  convey- 
ance was  por^  voluntary,  and  made  by  Roe- 
tad  with  tbe  Intent  and  purpose,  In  which 
Harkson  participated,  to  binder,  delay,  and 
defraud  the  creditors  of  tbe  former,  and 
particularly  this  plaintiff,  whose  action 
against  him  was  then  poidlng.  It  Is  further 
stated  that  about  December  17,  1914,  for 
the  purpose  of  further  delaying  and  defraud- 
ing the  plaintiff,  Rostad,  bis  wife.  Harkson, 
and  the  defmdant  Oregon  Securities  Com- 
pany  entered  into  a  written  agreement  where- 
by Rostad  and  wife  pretended  Irrevocably  to 
c<mvey  to  the  securities  company  all  their 
right  In  the  prnnlses,  and  Harkson  stipu- 
lated that  he  would  bold  the  same  in  trust 
for  the  benefit  of  the  company,  all  with  tbe 
intent  to  binder,  delay,  and  defraud  the 
plaintiff,  In  wtaldi  all  three  of  the  parties 
to  that  c(»npact  concurred  with  full  knowl- 
edge thereof.  The  execution  of  this  last 
tripartite  agre«nent  is  admitted,  but  the 
fraudulent  Intoit  and  knowledge  of  tbe  de- 
ceit of  Bostad  is  denied.  Harkson  and  the 
securities  company  afflrmatlv^y  avow  the 
ezecntion  of  the  instrument,  claiming  for  It 
that  it  was  promulgated  in  good  faith  and 
for  value  on  December  17,  1914.  The  com- 
plaint was  not  diallenged  by  the  answer  of 
the  Rostads.  The  reply  traverses  the  an- 
swer of  tbe  Harksons  and  the  securities 
company  except  as  alleged  in  the  complaint. 
A  decree  was  rendered  canceling  the  convey- 
ance from  Rostad  to  Harkson  and  tbe  agree- 
ment between  tbe  Rostads,  Harkson,  and  the 
securities  company,  and  making  the  realty 
appUcaUe  to  the  satisfoction  oif  the  Judf- 
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ment  Haiksffli  and  tiie  securities  company 
appeaL 

Charles  A.  Johns,  of  Portland,  for  appel- 
lants. O.  &.  Boss,  of  Silverton,  for  resp<nid- 
ent  Pe<^e*8  Bank.  Clark,  Sknlason  ft  Clark, 
of  Portland,  for  respondents  Bostad. 

BUBN&IT,  J.  (after  stating  the  facts  as 
above).  The  t^ronology  of  the  case  Is  as 
follows:  The  action  of  the  plaintiff  against 
Bostad  was  commenced  October  1!^  1014, 
without  attadunent  or  otiier  seizure  ol  prop- 
erty. On  December  12,  1914,  Rostad  made 
the  voluntary  conveyance  to  Harkson,  who 
paid  nothing  for  It  whatever,  but  caused  it 
to  be  recorded  on  that  date.  On  December 
17,  1914,  Bostad  and  his  wife,  parties  of  the 
first  part,  and  Harkson,  party  of  the  second 
part,  and  the  Oregon  Securities  Company, 
party  of  the  third  part,  made  the  c^eement 
conv^ing  to  the  company  -the  estate  of  the 
Bostads,  leaving  the  legal  title  in  Harkson 
In  trust  for  the  company,  which  last  instru- 
ment was  not  recorded.  The  final  happen- 
ing Is  the  Judgment  In  favor  of  the  plaintiff 
against  Rostad  docketed  January  20.  1916. 
The  evidence  is  very  clear  to  the  effect  that 
the  deed  from  Rostad  to  Harkson  was  with- 
out any  consideration  whatever,  and,  so  far 
as  the  former  is  concerned,  was  made  for 
the  purpose  of  hindering  and  d^aylng  the 
plaintifr  In  the  collection  of  any  possible 
jadgment  it  might  recover  In  the  action  then 
pending  against  him.  Rostad  testifies  that 
he  told  Harkson  of  his  puii>ose  la  making 
Che  conveyance.  This  is  denied  by  Harkson. 
At  this  juncture,  however,  it  was  discovered 
by  the  Multnomah  State  Bank,  of  which 
Rostad  was  the  cashier,  that  he  was  defaul- 
ter to  it  in  the  sum  of  more  than  420,000. 
Harkson  was  a  director  of  that  bank.  The 
bank  examiner  required  this  deficit  of  capi- 
tal to  be  made  good,  and  that  the  stodchold- 
ere  should  Immediately  advance  410,000  In 
cash  and  otherwise  restore  the  deficiency. 
To  cure  his  defalcation  pro  tanto,  Rostad 
conveyed  to  the  Oregon  Securities  Company 
this  and  several  other  pieces  of  property  for 
the  benefit  of  the  Multnomah  State  Bank 
and  Its  directors,  who  were  compelled  to  re- 
pair the  capital  of  that  Institution.  As  the 
particular  .tract  involved  was  standing  on 
the  record  In  the  name  of  Harkson,  It  was 
made  the  subject  of  the  agreement  betwerai 
the  three  parties  mentioned,  and  on  the 
strength  of  that  and  the  acquisition  of  the 
other  tracts  the  securities  company  advanced 
the  ¥10,000  In  cash  which  was  paid  to  the 
bank  in  part  liquidation  of  Bostad's  em- 
bezzlement. 

[1]  On  this  state  of  facts  the  plaintiff 
maintains  that  the  deed  from  Bostad  to 
Harkson  was  utterly  void  ab  Initio,  and  must 
be  laid  out  of  the  case,  so  that  the  only  alien- 
ation of  title  by  Rostad  should  be  found  In 
the  unrecorded  tripartite  agreement  by  which 
he  and  hla  wife  idlnqulshed  all  th^  estate 


to  tlie  company  for  wh<Hn  HaAsOn  agreed  to 
continue  to  hold  the  title  th«iceforward  In 
trust.  The  fallacy  of  this  proposition  lies  In 
the  statement  that  the  Bostad-Harkson  deed 
Is  absolutely  ne^gible  for  all  purposes.  It 
was  and  Is  operative  as  between  the  imme- 
diate parties  to  it  to  pass  title  from  one  to 
the  other.  It  Is  good  as  to  every  one  else  un- 
til declared  void,  else  why  the  need  of  this 
or  any  litigation  to  set  It  aside?  After  its 
execution  and  delivery  to  Harkson,  albeit 
without  consideration,  the  legal  title  was  In 
the  grantee,  whiles  at  best,  there  remained  only 
an  equity  In  tb«  grantor.  It  has  been  decid- 
ed many  times  tuat  there  can  be  no  Judgment 
'lien  upon  an  equity.  Meier  v.  Kelly,  22  Or. 
136,  29  Pac.  26&;  Budd  v.  GalUer,  60  Or.  42, 
89  Pac.  638.  Tb«  plaintUC  never  had  any  le- 
gal hold  np<m  the  fte  In  the  pr<^rty.  It 
was  compiled  to  resort  to  equity  for  the  oi- 
forcement  of  Its  claim.  It  called  upmi  the 
chancellor  to  s^ze  the  prtn^erty  lax  the  saUs- 
fftctton  of  the  Judgni«it  debt,  Ubvlng  in  fa- 
vor at  the  plaintiff  In  furthmnee  of  its  re- 
quest, the  court  found  the  property  burdened 
by  tlte  convince  of  BMtad'B  eqnily  to  tha 
secnritleB  company  and  the  tnut  declared  by 
that  Inatramuit  In  Harkson.  BnoiemberiBg 
that  the  idaltttur  had  no  claim  at  law  upoa 
the  estate  that  cptdd  ptmmt  tta  aUenatton, 
we  must  determine  irtwthOT  the  nnrecwded 
conveyance  to  the  aeeurittea.  oempany  from 
the  Bostads,  coupled  as  it  was  with  Hark- 
soa*8  dedaratlon  of  tmat,  was  fraudulent. 
There  Is  stnmg  ground  for  btiisving  that 
Harkson  knew  of  Bostad's  crafty  scheme 
against  the  plaintiff  at  the  time  the  original 
conveyance  was  made;  Bostad  says  It  was 
fully  explained  to  Haifeson  that  tiie  purpose 
was  to  keep  the  platntUf  fmn  collecting  the 
Judgment  it  might  obtain.  Harkson  denied 
this,  but  teiiB  the  story  that  oa  craning  into 
his  place  of  traslness  one  day  he  found  flie 
deed  to  him  which  his  partner  said  had  been 
left  there  for  him  by  Bostad,  and  that  with- 
out further  Inquiry  he  put  it  upon  record  and 
collected  from  Bostad  the  recording  fee.  It 
is  an  unusual  occurrence  that  one  man  should 
take  the  ctrnveyance  of  another's  property 
without  making  any  inquiry  about  the  rea- 
son therefor  and  without  paying  any  consid- 
eration. 

[2,  S]  However  tills  may  be.  It  remains  to 
consider  whether  the  securities  company  par- 
ticipated in  the  scheme  of  Bostad,  If  any,  to 
defraud  the  plaintiff.  The  testimony  goes 
no  further  than  to  show  that  some  of  the  of- 
ficers of  the  company  were  Informed  of  the 
litigation  between  the  plaintiff  and  Bostad 
prior  to  the  rendition  of  the  Judgment.  It  Is 
disclosed,  however,  that  Rostad  at  all  times 
contended  that  he  owed  the  plaintiff  nothing, 
and  that  he  could  defeat  the  action.  The  law 
about  realty  transfers  in  fraud  of  creditors 
la  crystallized  Into  statutory  form  in  this 
state.  In  section  7397,  L.  O.  L.,  it  is  laid 
down,  in  substance,  that  evecy  convej-ance 
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of  any  estate  or  interest  in  land  made  with 
tbe  intent  to  hinder,  delay,  or  defrand  credi- 
tors of  their  lawful  suits  or  demand  shall  be 
void  as  against  the  person  who  hindered,  de- 
layed, or  defrauded.  Other  portions  of  the 
eDa<!tment  of  which  this  secUon  is  a  part 
are  as  follows: 

"Sec.  7400.  The  questiob  of  fraodulait  intent 
in  all  cases  arisinc  under  the  provisions  of  this 
chapter  iball  be  deemed  a  Question  of  fact,  and 
not  of  law. 

"Sec.  7401.  Tbe  provimons  of  tills  chapter 
shall  not  be  construed  in  any  manner  to  affect 
or  impair  tbe  title  of  a  pumtaaser  for  a  valuabto 
consiaeratlon,  unless  It  shall  appear  that  ludi 

purchaser  had  previous  notice  of  the  fraudulent 
intent  of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  en<di  grantor." 

It  is  beyond  dispute  that  the  company  paid 
$10,000  in  cash  for  the  transfer  of  these  dif- 
ferent properties  from  Hostad  txf  it,  and  that 
the  money  thus  realized  was  applied  to  the 
payment  of  Bostad's  debt  to  his  bank  on  ac- 
count ot  his  duntags  in  hia  accounts.  Bar- 
ing alleged  ftand,  the  plaintiff  must  prove  It 
hgr  a  preponderiuiee  of  tbe  testimony.  In  very 
troth  the  proof  shows  nothing  more  than  that 
Che  company  i)aluipB  had  knowledge  of  the 
pendency  of  the  action  against  Roatad.  TWa, 
however,  does  not  render  his  property  utter- 
ly inallcmable.  His  power  of  fflspoaitttm  re- 
mains the  same  ub  it  was  beftwe.  Ccmcedlng 
tHat  he  was  In  fact  In  debt  to  the  plaintlfr  at 
that  time,  we  most  also  a^nlt  ttat  he  owed 
his  bank  So  fftr  as  dutt  Is  c«Kemed,  he 
bad  the  unqnestkmed  right  to  prefer  one 
creditor  over  the  oOer.  He  properly  could 
pay  to  the  bank  all  his  holdings  or  tbe  pro- 
ceeds thereof  towards  the  rednctloQ  of  his 
obligation  to  It,  although  that  would  leave 
plainttfT  without  anything.  SaUn  v.  Colum- 
bia Fuel  Co.,  25  Or.  15,  34  Pac.  892.  35  Pac. 
864,  42  Am.  St  Rep.  756;  Currie  v.  Bowman, 
25  Or.  364,  35  Pac.  848.  If  lawfully  he  could 
do  this,  he  rightfully  could  call  the  securities 
company  to  his  aid  in  accomplishing  the  same 
result,  and  tbe  latter  could  render  the  desired 
assistance.  In  other  words  he  could  sell  all 
he  had  to  the  company  and  direct  it  to  pay 
the  purchase  price  on  bis  obligation  to  one 
creditor  to  the  entire  exclusion  of  another. 
The  participation  of  the  company  In  what  th3 
debtor  might  legally  do  hltnself  furnished  no 
reason  for  its  amercement. 

[4]  There  is  no  direct  testimony  about  the 
actual  value  of  the  realty  conveyed  to  the  se- 
curities company.  The  pr(^>er^  Involved  was 
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a  single  lot  with  a  residence  tbereon  occupied 
by  the  Bostads.  It  was  subject  to  a  prior 
mortgage  for  $2,500,  the  validity  of  which  Is 
not  questioned.  There  is  also  something  said 
In  the  testimony  about  au  agreement  between 
the  securities  company  and  the  Rostads  to  re- 
convey  all  the  prc^rty  involved  on  payment 
of  $6,000.  This  Is  the  only  Indication  of  the 
real  value  of  the  property ;  yet  the  company 
unquestionably  advanced  $10,000  on  the 
strength  of  the  conreyanoo,  coupled  with  the 
note  of  the  directors  of  the  Multnomah  State 
Bank.  In  brief,  as  against  tbe  Securities 
Company,  the  evidence  does  not  show  previ- 
ous notice  of  Bostad's  fraudulent  intent  If 
any  existed.  The  company  is  within  the 
provisions  of  section  7401,  It.  O.  L.,  against 
Ibe  Impairment  of  the  title  acquired  for 
the  valuable  consideration  of  $10,000  which 
it  actually  paid.  Having  lawfully  acquir- 
ed a  precedence,  it  is  entitled  to  maintain 
it.  Olils  branch  of  the  subdeet  is  dlscnas- 
ed  In  Ball  r.'  X>anton,  64  Or.  184.  12g  Pac 
1032;  Coffey  T.  Scott,  66  Or.  46S,  136  Pac. 
88;  CooUdge  v.  Oberlfai.  66  Or.  S63,  185  Pac. 
167. 

[I]  It  is  true  the  agreement  by  which  It 'ob- 
tained its  Interest  in  the  lot  in  question  was 
not  recorded.  In  that  connection  the  plain- 
tiff contends  that  section  20T,  L.  O.  L.,  ap- 
plies: 

"A  ctmveyance  of  real  property,  or  any  por- 
tion thereof,  or  Interest  therein,  uiall  be  void  as 
agaiatt  the  Hen  of  a  judgment,  unless  such  con- 
veyance be  recorded  at  the  time  of  docltetii^ 
Buch  judgment,  or  the  transcript  tiiereof,  as  the 
case  may  be.  or  unless  It  be  recorded  within  the 
time  after  its  execution,  provided  by  law,  as 
betwem  eonv^ances  for  the  same  real  prop- 
erty." 

As  already  pointed  out,  this  depends  upon 
whether  there  was  in  tect  a  lien.  But  at  no 
time  after  tbe  Judgment  was  acquired  did 
Rostnd  have  any  more  estate  in  tbe  property 
than  an  equity  to  which  the  lien  did  not  at- 
tach. Hence  the  plaintiff  had  no  hold  in  law 
upon  the  realty.  The  unrecorded  conveyance 
or  agreement,  or  whatever  it  may  be  called, 
upon  which  tbe  securities  company  relies  as 
to  the  lot  under  consideration,  does  not  como 
within  the  terms  of  section  207. 

These  conclusions  lead  to  a  reversal  of  the 
decree  and  a  dismissal  of  the  plaintUF's  snlt. 

McBRIDE,  C.  J.,  and  BENSOX  and  HAR-  > 
BIS,  JJ.,  concur. 
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HiLWEBNSON  t.  BOSTAD  et  al. 
(Snpreme  Court  of  Oregon.  Dec  18, 1017.) 

1.  JuDouEnT  «=»780(1)  —  Lien  —  Intebest  of 
Debtob— Voluntary  Convetasce. 

A  judgment  is  a  lien  onlr  on  tbe  actual  in- 
tezeat  of  the  ^dgment  debtor  in  land,  so  that  a 
creditor  obtaining  judgment  after  a  voluntary 
conveyance  of  land  to  the  debtor,  who  immedi- 
ately reconveyed  by  an  unreoordad  deed*  had  no 
lien  on  the  land. 

2.  MOBTQAaU  «B>151(S)  —  Pbiobitt  —  JUDO- 

A  judgment  creditor  of  one  who  accented  a 
roluotary  conveyance  of  land  and  immeoiately 
mortgaged  It  to  the  grantor,  and  also  made  a 
reconveyance  which  was  not  recorded  has  no 
greater  equity  than  the  judgment  debtor,  and 
cannot  defeat  the  mortgage  in  the  hands  of  an 
assignee  on  the  ground  that  the  transaction  be* 
tween  the  parties  was  fraudnlent 

3.  MoBTaAQBS  ^s;9427(l>— FoBKOlAnm— Nbo- 

E88ABT  PaBTXSB. 

Under  L.  O.  U  {  41,  ptovidlng  that,  when 
complete  determination  of  the  controTersy  can- 
not be  had  without  the  presence  of  other  parties, 
tbe  court  shall  canse  them  to  be  brought  in, 
where  an  owner  Toluntarily  conveyed  land,  and 
the  pantee  gave  back  notes  and  a  mortgage, 
which  was  recorded,  and  made  a  reconveyance, 
which  was  not  recorded,  and  foreclosure  suit 
was  brought  by  the  assignee  of  the  mortgage, 
who  alleged  the  reconveyance,  the  owner  was 
neoessaiy  party. 

Depertm^t  1.  Appeal  from  Circuit  Oourt, 
Multnomah  Ctonnty;    Bobert  G.  Morrow, 

Judge. 

Suit  by  O.  J.  Hawkenson  against  H.  Bos- 
tad,  tbe  People's  Bank,  and  others.  FrcHa  the 
judgment  rendered,  the  Bank  appeals.  Re- 
versed and  remanded,  .with  directUnu. 

Tbe  plalnttg  brings  suit  to  foreclose  a  real 
estate  mortgage  executed  1^  Bostad  and  wifte 
to  one  Thorscm  to  secure  their  three  promis- 
sory notes  given  to  the  latter,  one  for  $20,- 
000,  and  two  others  each  for  (5,000.  The 
plaintUf  dalms  to  be  tlie  owner  of  On  lai^ 
note,  and  says  that  tbe  defendant  Flandwi 
owns  the  other  two.  Both  be  and  Flandera 
aTer  they  acquired  title  to  them  prior 
to  tli^  maturity.  In  his  primary  pleading 
the  i^alntlfl  says  he  does  not  ask  for  any 
personal  Judgment  against  the  makw  of  the 
wOah  or  his  wife,  for  any  amount  ranaln- 
ing  unpaid  after  the  sale  ojC  the  mortgaged 
premises,  and  expressly  waives  any  right  he 
has  to  a  personal  Judgment.  It  Is  stated  that 
the  defendant  People's  Bank  claims  some  lu- 
tOTest  in  or  claim  upon  the  premises,  but  that 
the  same  Is  inferior  to  tbe  Uen  of  the  mort- 
gage. The  People's  Bank  denies  ererything 
in  the  complaint  except  the  record  of  the 
mortgage,  and  that  it  claims  an  Interest  in 
the  land.  Further  defending,  It  avers  the 
recovery  by  It  of  a  judgment  docketed  Jan- 
uary 20,  1915,  against  Bostad,  who  ever 
since  January  12, 1912,  has  been  the  owner  of 
the  land  described  In  the  mortgage ;  that  at 
the  date  last  mentioned  Bostad  had  been  for 
a  long  time  an  employ^  of  the  Multnomab 
State  Bank,  of  whldi  Thorsen  was  an  <^cer 


BBFOBTEB  '<0r- 

and  stOidOiolder,  and  heid  the  like  ntod(Ai 
to  the  ScandinsTlfln-American  Bank;  that 
many  other  owners  of  stock  in  the  Multno- 
mah State  Bank  were  also  members  of  the 
other  bonk ;  and  that  Bostad  was  subject  to 
their  control  and  order.  The  answer  pro- 
ceeds to  allege,  In  substance,  that  on  and  pri- 
or to  the  date  of  the  mortgage  Thorsai  pro- 
cured Rostad  to  execute  the  notes  In  question 
and  secure  them  by  mortgage  upon  the  land 
on  the  represmtatlon  that  they  were  to  be  In 
form  only;  that  no  consIderatliMi  should  be 
paid  therefor;  that  the  maker  should  not 
be  liable  or  bound  by  the  notes  or  mortgage; 
that  they  would  not  be  transferred  to  any 
other  person;  that  the  mortgage  Bbould  not 
be  recorded,  assigned,  or  transferred;  that 
Ihorsen  should  hold  all  the  instruments  In 
his  own  pos^sion;  tfiat  th^  should  not  b»- 
CMne  an  obligation  against  Bostad  or  his 
wife;  that  other  members  and  sto<^olders 
In  the  Multn<»nah  State  Bank  and  In  the 
ScondinaTlan-American  Bank  advised  Bos- 
tad to  execute  the  notes  and  mortgage,  and 
assured  him  that  no  liability  would  be  incur- 
red in  so  iotag;  that  thereaftcs',  on  January 
12,  1912,  relying  upon  such  assurances,  be- 
lieving the  same  to  be  true,  havtng  fuU  faith 
and  confidence  in  rniorsen  and  the  other  of- 
ficers of  the  two  banks,  and  by  reason  of  the 
influence  brought  to  bear  npcm  him  on  ao- 
ooont  of  his  employnmitt  Bostad  and  hla 
wife  executed  the  notes  and  mortgage  It 
Is  also  said  to  tbe  answer  that  the  instru- 
ments were  not  executed  or  delivered  aa  ao> 
commodation  paper  nor  for  the  purpose  of 
Bostad'BlendiDs  credit  to  Tboraen;  that  the 
repres^tatlons  and  assurances  of  Thorsen  to 
tbe  Bostate  were  false  and  fraudulent,  made 
with  Intent  to,  and  actually  did,  deceive 
than ;  that  they  relied  upon  them,  and,  being 
so  induced,  executed  the  notes  and  mortgage 
for  which  no  conskleratioii  of  any  nature  or 
kind  was  paid  to  or  received  by  them.  The 
Peoi^s  Bank  further  diarges  that  after- 
wards Tborsen  negotiated  tbe  (20.000  note 
to  the  Scandinavian-American  Bank,  ot 
whlcSi  he  was  a  stockholder  and  dlrectw. 
and  whl<A  Institution  through  Its  managing 
officers,  directors,  and  agents  knew  all  tbe 
drcnmstances  under  whidi  tbe  Bostads  exe- 
cuted the  notes  and  mortgage  as  stated  In 
the  answer;  that  the  bank  paid  no  consider^ 
ation  for  the  papers,  and  afterwards  assumed 
to  transfer  tbe  (20,000  note  and  mortgage  to 
the  ptointiff,  who  also  knew  all  the  history 
of  the  transaction  before  he  tmik  title;  and 
that  he  likewise  paid  nothing  for  them.  The 
same  charge  is  made  against  the  defendant 
Flanders  to  the  effect  tliat  he  knew  ^e  ori- 
gin of  the  (5,000  notes  and  the  circumstanoes 
under  whidi  they  were  executed.  Tb»  latter 
filed  an  answer  and  cross-complaint  combat- 
ting the  pleading  of  the  People's  Bank  so  far 
as  the  same  sought  to  make  Its  Judgment 
aaperi(»  to  bis  dalm.  Tbe  plaintiff  also  re- 
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Idled,  training  all  ttw  qoeattons  of  fraud 
and  want  of  considttatlon  raised  by  tbe  an- 
■wer  of  the  FeopWs  Bank,  and  fortber  atat* 
Ins,  In  autetance^  tbat  altboush  Boatad  bad 
a  deed  at  cwveyanoe  ftwn  Ittonen  for  the 
land,  yet  tbe  fwmer  paid  nothing  for  tbe  oon- 
TBTance*  and  alniiay  held  the  naked  legal 
title  ot  reooxd  In  tmet  for  the  latter,  who, 
aa  part  ot  the  same  transaction,  took  back 
from  Boatad  and  wife  a  ctmveyance  to  him- 
self of  the  ^remlBea,  and  has  at  all  times 
hem  the  exduslTe  owner  (tf  the  iwoperty  and 
In  posBOSrion  ot  the  samew  The  circuit  court 
rmdered  a  decree  foreclosing  the  mortgage 
as  prayed  for  by  the  plalntlfC  and  Flanders, 
declaring  tbe  same  to  be  a  prior  lien  upon 
tbe  realty  subject  only  to  the  Umi  of  Multno- 
mah county  for  unpaid  taxes,  and  directing 
^  a  sale  for  the  satisfaction  of  the  mortgage 
without  persimal  Judgment  against  tbe  mak- 
ers of  tbe  notes.  Ihe  People's  Bank  ap- 
peala 

Ouster  R  Boss,  of  Sllvertoh,  for  appellant 
Clark,  SkulasoD  &  Clark,  of  Portland,  for  re- 
spondents Roetad.  W.  M.  Cake,  of  Portland 
(Cake  &  Cake,  of  Portland,  on  the  brief),  for 
respondoit  Flanders.  Charles  A.  Johns,  of 
Portland,  tor  respondent  Hawkensm. 

BUBNBTT,  J.  (after  Stating  the  facts  as 
above).  The  testimony  discloses  substantial- 
ly the  following  state  of  affairs:  Thorsen 
was  the  owner  of  the  land  in  question.  Be 
procured  Boetad  to  take  a  deed  to  the  prem- 
ises, execnte  the  notee  mentioned,  and  with 
his  wife  to  secure  the  aame  by  a  mortgage 
upon  the  realty.  At  tbe  same  time  and  as 
part  of  the  same  transaction  Thorsen  also 
took  a  return  deed  from  Boetad  and  wife 
conveying  the  land  back  to  bim.  Tbls  latter 
instrument  was  withheld  from  record,  but 
the  deed  from  Thorsen  to  Bostad  and  the 
letter's  mortgage  were  recorded  about  the 
time  of  their  execution.  There  Is  no  contro- 
versy but  that  Bostad  paid  nothing  whUtever 
for  the  land,  and  received  nothing  for  the 
notes  and  the  mortgage.  In  short,  the  effect 
of  the  transactlcm  was  that  Thorsen  used 
Bostad  to  produce  some  bankable  paper  se- 
cured by  tbe  mortgage  upon  land  really  be- 
kmglng  to  the  former.  The  evidence  Is  un- 
disputed that  Thorsen  negotiated  the  large 
note  to  tbe  Scandinavian-American  Bank  pri- 
or to  maturity,  and  received  therefor  $20,000 
In  coin,  and,  further,  that  prior  to  the  ma- 
turity of  either  of  4he  fB.O00  notes  he  in- 
dorsed thm  to  Handera  for  value,  and  that 
tbe  latter  knew  nothing  whatever  of  the 
transaction  between  the  original  parties  be- 
yond what  appeared  of  record  at  the  time. 
The  evidence  does  not  in  any  respect  sustain 
the  charge  that  Thorsen  represented  to  Bos- 
tad that  tbe  notes  should  not  be  negotiated 
at  transferred  to  any  one.  The  Judgment 
against  Bostad  in  favor  of  the  Pe<vle'8  Bank 
was  not  recovered  until  more  than  three 
years  after  the  executton  of  the  notes  and 


mortgage.  In  substance,  Hie  contention  of 
tbe  Pe(H)le's  Bank  is  that,  because  on  the 
face  of  the  record  Bostad  had  the  legal  title 
to  the  land,  its  Judgment  became  a  lien  upon 
the  premises  upon  its  rendition  and  docket- 
ing, and  that  the  transaction  between  Thor- 
sen and  Bostad  was  fraudulent  and  void  as 
against  the  latter,  in  whose  shoes  the  Peo- 
ple's Bank  is  entitled  to  stand,  and  thus 
make  its  Judgment  paramount  to  the  mort- 
gage. It  is  plain  that  Bostad  never  had  any 
actual  estate  in  the  land,  but  merely  held  tbe 
bare  1^1  title,  and  that  as  part  of  the  trans- 
action he  incumbered  It  with  the  mortgage. 

[1,2]  It  is  well  settled  in  this  state  that 
a  Judgment  is  a  lien  only  upon  tbe  actual  In- 
terest of  the  Judgment  debtor  in  the  land. 
Meier  V.  Kelly,  22  Or.  138, 29  Pac.  267;  Dim- 
mlck  V.  Boaeufeld,  34  Or.  101,  »  Pa&  100; 
bmlth  V.  Farmers'  &  Herdmnts'  Bank,  57 
Or.  82.  110  Pac.  410;  Gladstone  Lumber  Co. 
V.  Kelly,  64  Or.  163,  129  Pac.  768.  As  viewed 
by  a  court  of  cousclence,  Bostad  had  no  in- 
terest in  the  realty,  not  having  paid  anything 
whatevOT  *for  it.  Having  put  nothing  Into 
the  land  It  Is  certain  his  creditors  can  take 
nothing  out  of  it  The  Peoples  Bank  cannot 
reap  where  neither  It  nor  Bostad  has  sown. 
Moreover,  In  equity  the  Jndgment  creditor 
cannot  assume  any  better  position  than  could 
its  debtor  of  record.  He  cannot  accept  the 
beneflts  of  the  transaction  between  himself 
and  Thorsen  in  part,  without  adopting  the 
whole  of  It  This  Indudes  not  only  the  exe- 
cution of  the  deed  from  Thorsen  to  Bostad, 
bat  also  the  mortgaging  back  of  the  property 
to  the  amount  of  the  notes  in  question.  If 
be  would  escape  tbe  effect  of  the  notes  and 
mcHlgage,  or  if  the  People's  Bank  would  do 
the  same  thing  standing  in  his  shoes,  in  a 
court  of  chancery  they  must  do  the  equity  of 
restoring  what  they  got  by  virtue  of  the  deal 
of  which  the  mortgage  was  a  part  There  is 
no  pretense  that  this  has  been  done  or  of- 
fered. 

[3]  It  was  urged  at  the  ai^ument,  although 
there  Is  no  assignment  of  error  on  that 
ground,  that  the  decree  was  Told  because 
Thorsen  was  not  made  a  party,  notwithstand- 
ing that  In  the  reply  of  the  presuit  plaintiff 
it  ai^>earB  for  the  first  time  that  Bostad,  In 
addition  to  tbe  mortgage,  reconveyed  the 
land  to  his  grantor  which  conveyance,  how- 
ever, was  not  recorded.  Bellance  Is  had  up- 
on tbe  case  of  Oirtwm  v.  Logus,  28  Or.  302,  37 
Pac.  45^  88  Pac  190,  42  Pac.  997.  That  waa 
a  suit  to  foreclose  mechanics'  liens  wherein 
it  was  Insisted  that  tbe  contractor  was  a 
necessary  party  defendant  In  dlscnsslng 
this  point  the  court  distinguished  between  a 
person  having  a  subsequent  lien  and  one  hav- 
ing a  prior  Incumbrance,  and  said: 

"Now,  the  result  of  all  this  Is  tbat  tiie  owner 
of  the  equity  of  redemption  la  an  Indispensable 
party,  aod  without  him  the  salt  cannot  proceed. 
Subsequent  lleoon  are  considered  necessary  par- 
ties, but  their  absence  from  tbe  record  does  not 
perforce  of  that  fact  render  tbe  proceeding  a 
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nullity;  but  interested  putt«  taay  nqoire  that 
tbey  be  brought  in  for  their  protectira,  and 
proper  parties  may  be  brought  in  if  deemed  nec- 
essary. •  •  •  The  owner,  of  course,  is  an 
indiapeiisable  party,  and  bis  absence  would  be 
fatal  to  the  pcoceedins;  a  deccee  witbont  bim 
wouia  be  a  nullity." 

Ib  Byrd  v.  Cooper,  89  Or.  40«,  410,  139 
Pac.  104,  106,  In  an  opinion  1^  Mr.  Justice 
Moore,  tbe  opinion  in  Oaborn  t.  Logns,  su- 
pra, is  thus  discussed: 

"What  was  there  said  about  the  owner  being 
an  Indispensable  party  was  evidently  intended 
to  be  used  by  way  of  illustration  and  compari- 
son. But,  however  that  may  be,  it  la  believed 
that  the  language  so  employed  is  a  correct  decla- 
ration of  the    *    •    *   law  applicable  to  the 

?Ucation  here  involved.  From  this  assertion  it 
otiows  fbat^  if  tbe  owner  of  real  property  whose 
conveyance  of  the  title  thereto  is  duly  recorded 
at  tbe  time  a  suit  is  brought  to  foreclose  a  me- 
chanic's lien  attaching  to  the  premises  is  not 
then  made  a  party  or  brought  In  within  the  time 
limited  by  the  statute  therefor,  any  decree  that 
might  be  rendered  in  such  suit  is  not  binding 
upon  bim." 

The  Instant  case  is  somewhat  dlfCerant 
from  Sellwood  t.  Qmy,  11  Or.  S34,.  6  Pac. 
196.  There  the  plalntUC  had  loaned  to  one 
Carter  a  sum  of  money  secured  by  mortgage 
on  certain  realty.  Gray  afterwards  secured 
'  a  judgment  against  Carter.  Sellwood  Core- 
closed  his  mortgage,  but  did  not  serve  pro- 
cess upon  Gray.  He,  however,  took  a  de- 
cree against  Carter,  and  other  parties,  in- 
cluding the  mortgagor,  and  bought  In  the 
property.  Afterwards  Gray  issued  execu- 
tion upon  his  Judgm^t  and  sold  the  land, 
becoming  the  purchaser  at  his  own  sale. 
Sellwood  then  Instituted  a  suit  to  compel 
Gray  and  others  to  redeem  from  hla  mortgage 
or  that  It  be  foreclosed.  In  this  situation 
Mr.  Justice  Lord  used  this  language: 

"When,  therefore,  the  plaintiff  instituted  his 
suit  of  foreclosure  against  Carter,  the  mortga- 
gor, and  obtained  a  decree  for  the  sale  of  the 
property,  without  making  the  defendant,  Gray, 
a  party,  the  proceeding,  as  to  him,  was  a  nullity. 
But  the  sale  efCected  some  important  results. 
Except  as  to  the  defendant.  Gray,  who  was  not 
hound  by  it,  it  had  operated  to  cut  off  the  right 
of  the  mortgagor  to  redeem,  and  to  diange  the 
Qwnersbip  of  the  proper^  from  tbe  mortgagor  to 
the  mortgagee,  who  bad  beooma  the  parabaaer.** 
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The  distinctlen  Is  tbat  b«r»  tb»  <nnwr  of 
the  estate  is  not  before  ub  while  tben  he 
was  a  party  to  the  soit,  and  tMmoe  tbe  title 
was  In  the  power  of  the  conrt  Not  so,  bow* 
ever,  In  tbe  i^resent  inncture  la  whidi  the 
plaintiff  asks  us  to  do  the  vain  thing  of  or- 
dering a  sale  c£  the  land  without  having  Ju- 
risdiction of  Thorsen.  Its  owner.  While  wa 
might  order  a  sale  of  hla  Incamhered  prop- 
erty tfi  we  had  Jurisdiction  of  him,  and  not 
of  the  Junior  IncumlHrancers,  as  in  the  Sell- 
wood foreclosure,  which,  however,  would  not 
affect  them,  the  inrec^t  will  not  work  the 
other  way  and  allow  us  to  dispose  of  his 
land  without  his  consent  or  giving  him  his 
day  in  court  on  that  question,  although  au. 
subsequent  llenholders  are  in  court. 

This  makes  applicable  section  41,  L.  O.  L.: 

"The  court  may  determine  any  eontroversy  be* 
tween  parties  before  it,  when  it  can  be  done 
without  prejudice  to  tbe  rights  of  others,  or  by 
saving  their  rights;  but  when  a  complete  deter- 
mination of  tbe  controversy  cannot  be  had  with- 
out tbe  presence  of  other  parties,  tbe  court  shall 
cause  them  to  be  brought  in.** 

It  la  true  that  in  WUsou  t.  Tarter,  22 
Or.  604,  30  Fac.  409,  a  part  owner  of  the  land 
included  in  the  mortgage  was  not  made  a  par- 
ty defendant,  but  the  foreclosure  proceeded 
to  sale.  Afterwards  the  ml&slng  title  holder 
was  allowed  to  maintain  a  suit  to  compel 
the  mortgagee  to  elect  between,  redemption 
of  the  whole  premises  or  make  conveyance  of 
the  parcel  to  the  plaintUf.  We  are  not 
required,  however,  to  visit  such  complica- 
tion upon  the  present  litigants.  Neither 
would  it  be  seemly  for  us  to  launch  upon  the 
business  community  a  title  which  would  be  a 
nullity  because  the  owner  of  tbe  fee  was  not 
a  party  to  the  decree  directing  the  «ale  of 
the  realty  involved.  As  a  proper  solution 
of  the  case,  therefore,  the  decree  of  the  trial 
court  will  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  that  tribunal  to  cause 
the  owner  of  the  fee  and  any  oth^  necessary 
parties  to  be  brought  in  for  the  purpose  ot 
making  complete  foreclosure  In  this  suit 

McBRIDE,  C.  J.,  and  BENSON  and  BAR* 
Itrs,  JJ.,  concur. 
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PERBT  T.  INDUST^ATj  ACC  COMMISSION 


PERRT  et  al.  v.  INBUSTBIAIi  AGO.  COM- 
MISSION et  al.   (S.  F.  8450.) 

(Supreme  Ooart  d  OalUorniB.   Dec.  14,  1017. 
Iteheuiiitr  Dented  Jan.  10,  1»18.) 

1.  Mastbb  and  Sbbvaht  4s»406({9— Wcak* 
men's  Cohpxnbation  Pbockcoinqs— Evi- 
dencb—Depkndxncit. 

la  a  wortunen's  compensation  proceeding, 
vhere  it  appeared  that  the  emploj^'s  wife  waa 
living  Kparate  from  him,  and  had  neither  re- 
ceived nor  sought  any  support  from  him  for 
years,  and  was  suing  him  lor  a  divorce  with- 
out claiming  alimony,  a  finding  of  the  Indu^ 
trial  Accident  Commission  that  she  was  not  in 
fact  dependent  on  him  was  supported  by  the 
eridence. 

2.  MASrXB  AND  ^STANT  4C»388— WOBKUXN'B 
OoimNSATIOR  FbOCBEPXHO— BlOHT  TO  OOU- 

PENSATION. 

Workmen's  Compensation  Act  (St  1913,  p. 
2T9)  f  19,  as  amended  by  St.  1916,  p.  10S7,  1 

7,  provides  th^  a  wife  shall  be  conclusively  pre- 
SDned  wholly  dependent  upon  a  hosbanq  wifb 
whom  she  waa  uVing  at  the  time  of  hlsMeatSi 
or  who  was  legally  liable  at  such  time  for  her 
support ;  that  a  child  under  18  shall  be  condu- 
cireLy  preeumed  dependent  upon  the  parent; 
that,  if  there  if  mor«  ibiRH  one  person  wholly 
dependent  upon  a  deceaMd  employ^,  the  death 
benefit  shall  be  divided  eqnalfy  among  tbem, 
unless  otherwise  ordered  by  uie  commission; 
and  that  d«ath  benafita  ahail  be  paid  to  such 
csie  or  more  of  Uie"dfipe'ndents  as  may  be  de- 
termined by  the  commfssion,  and  flie  commia- 
sion  may  apportiiHi  auch  benefits  among  the  de- 
pendents in  such  manner  as  may  be  in  propor- 
tiou  to  their  respectiTe  needs  and  just  and 
eqnitabJe.  Held  that,  assuming  that  a  wife  Ur- 
Ing  apart  from  the  employ^  waa  eoncloslTely 
presumed  dependent  upon  him  for  support,  stUl, 
where  there  were  cjtuldren  also  dependent  on 
Um,  the  commission  had  power  to  award  the 
compensation  in  proportion  to  their  respective 
needs  and  fai  such  manner  as  mteht  be  just  and 
•quifabte,  sraii  to  the  total  cxclqioon  of  the  wife. 

8.  MAam  AND  Sbkvamt  «=3>417<7)— Woek- 
ubn's  GovnEnaATioN  Pboc|xdin«— Review 
— QuEsnoNB  OF  Fact. 

The  jnuestion  of  what  disposition  of  com- 
pensation for  file  death  of  an  etDploy6  Is  in  pro- 
portion to  the  respective  needs  of  the  depandents 
and  just  and  equitable  is  one  of  fact,  the  de- 
tetmuia'ion  of  whitdi  is  committed  to  the  In- 
dustriu!  Af^cident  Commission,  and  in  its  deter- 
mination the  eommisaion  is  necessarily  vested 
with  a  large  discretion,  and  no'  court  should  in- 
terfere with  such  determination  unless  it  clear- 
ly iwpears  that  the  conclnslQn  of  tb9  munmis- 
siiHi  is  without  substantial  support  in  the  rep- 
ord. 

d.  MaSTBB  ARD  SEBTAnT  <£e=»38&-W0BSKBN'8 

Compensation   Pboceedirg  —  Riqht  to 

Compensation. 
Where  the  wife  of  a  deceased  employ^  was 
Uviiw  apart  fnan  him,  and  had  not  recMved  or 
sought  support  from  him  for  years,  and  was 
suing  him  for  divorce  without  asking  for  ali- 
mony, the  Industrial  Accident  Commission's 
condnsion  that  it  would  be  just  and  equitable 
and  in  proportion  to  Qxe  respective  needs  of  the 
dependents  to  award  the  whole  compensation 
for  the  employe's  death  to  his  two  mmor  chil- 
dra,  one  of  whom  was  between  two  and  three 
years  of  age,  and  the  other  less  than  a  year  old, 
was  warranted. 

Id  Bank.  ProceedlngB  vnder  tlie  Woxk- 
men'a  Oompeiisatlon  Act  to  obtain  compeDsa- 
tlon  for  the  death  of  Clarence  H.  Perry. 


Compensation  was  awarded  to  certain  other 
parties  to  the  erduslon  of  Gertrude  E.  Per* 
ry,  and  she  and  the  Hartford  Accident  &  In- 
demnity Company,  insarer,  apply  for  a  writ 
of  review.  Affirmed. 

HadseU,  Sweet  &  Ingalls  and  V.  Harrisoh 
Smitton,  all  of  San  Frandsco,  for  petitioners. 
Christopher  M.  Bradley,  of  San  Francisco,  for 
resp<mdents. 

ANGELLOm,  C.  J.  One  Clarence  H. 
Perry  was  killed  on  November  Ij},  1916,  un- 
der such  circumstances  aa  to  entitle  his  de- 
pendents to  a  death  beceflt  from  his  employ- 
er under  the  terms  of  the  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act  Peti- 
tioner Hartford  Accident  ft  Indemnity  Com- 
pany was  the  insurance  carrier  of  the  em- 
ployer. The  amount  of  death  benefit  was 
fixed  by  ttie  conunlssloQ  at  $8,0S0.  No  ques- 
tion is  raised  as  to  the  correctness  of  the 
award,  in  so  far  as  th^  amount  Is  concerned. 
By  Its  decision  the  commission  awarded  all 
o(  the  same  to  the  two  inluor  chUdrep  of  de- 
ceased to  the  exclusion  of  petitioner  Gertrude 
Vi.  Perry,  who  wa^  his  wife,  and  it  is  claim- 
ed the  award  in  excess  of  the  powers 
of  the  oommWon,  and  t}iat  the  wife  should 
IM  awiu-ded  a  portloa  of  the  death  benefit 

The  oommfsBlon,  while  finding  that  Gec- 
trude  B,  Perry  was  the  lawful  wife  of  the 
deceased,  further  found  that  in  November, 
1918,  he  "separated  from"  her,  and  thereaft- 
er did  not  ccmtrlbute  to  her  support,  that  she 
had  instituted  proceeding^  tot  ^vorce,  with 
the  result  that  In  October*  1916r  an  Interloc- 
utory decree  Ip.  divorce  vray  granted  her, 
without  any  aw|ird  of  alimony,  and  "that  it 
Is  In  accordance  with  the  refQjecttre  needs  of 
the  depend^ts  of  said  deceased  employ^, 
and  is  Just  and  equitably  that  the  entire 
death  benefit  be  apportioned  and  paid  to  the" 
two  minor  children. 

The  material  t»cU,  as  shown  by  the  reo- 
ord,  may  be  briefly  stated.  Deceased  had 
been  married  to  Gertrude  B.  Perry  some 
three  years,  when.  In  November,  1813,  he  left 
hoe.  There  is  no  Issue  of  said  marriage. 
He  never  thereafter  con,trUmted  to  her  sup- 
port, and  she  has  erer  aince  been  entirely 
depoBdent  on  her  pam^  for  support  On 
December  4,  1813,  deceased  commenced  to 
live  with  anoUm  w<Hnan  as  his  wife,  and  bo 
continued  to  the  time  of  his  death.  The  two 
minor  <Mldran,  both  ' girls,  are  the  Issue  of 
this  union,  one  being  between  two  and  three 
years  at  age,  and  the  othw  lees  than  a  year. 
Deceased  supported  this  woman  and  his  two 
children  to  the  time  of  Us  death,  and  they 
were  wholly  dependent  on  him  for  support 
He  left  a  policy  of  insurance  in  the  sum  of 
$1,000  payaUe  to  the  mother  of  the  children, 
and  apparenOy  nothing  cOse.  In  the  year 
1916  tihe  wlfb  commenced  her  actkm  fbr  a 
divorce  on  the  ground  of  desertl<m,  not  ask- 
ing for  any  allmcxiy.  She  teatlfled  that  her 
reason  for  not  seeking  alimony  was  that  sbe 
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thought  he  was  unable  to  pay  any,  and  that 
"it  would  be  embarrassing  to  his  family"  for 
her  to  ask  for  It.  She  obtained  an  Interlocu- 
tory decree  In  October,  1916,  a  few  weeks  be- 
fore her  husband's  death.  She  was  at  first 
disposed  to  relinquish-  in  fevor  of  these  chil- 
dren ail  claim  to  any  part  of  the  award  that 
might  be  made  by  the  commission  on  ac- 
count of  the  death  of  her  husband,  and  sign- 
ed a  written  waiver  and  rellngutehment  In 
their  favor.  Acting  on  such  waiver,  the 
commission  in  the  first  instance  awarded  the 
whole  sum  to  the  minors.  She  subsequently 
changed  her  mind  In  this  r^rd,  and,  a  re- 
hearing having  been  granted  by  the  commis- 
sion, she  pressed  her  claim  for  a  portion  of 
the  death  benefit  before  that  body,  with  the 
result  already  stated.  Her  claim  being  dfe- 
allowed,  she  seeks  relief  here.  The  insur- 
ance carrier  joins  with  her,  but  In  no  way 
disputes  its  UabUitf  tor  tiie  amount  of  the 
award. 

[1]  No  question  is  raised  as  to  the  two 
minor  children  being  conclusively  presumed 
to  be  wholly  dependent  for  support  up<m  the 
deceased  employ^  by  virtue  of  the  provisions 
of  section  19a(3)  of  the  act,  as  apparently 
they  were  also  wholly  dependent  in  fact. 
The  surviving  wife  claims  that  the  same  con- 
clusive presumption  obtains  as  to  her  by  vir- 
tue of  section  19a(l),  which  declares  such 
presumption  in  favor  of  "a  wife  upon  a  hus- 
band with  whom  she  was  living  at  the  time 
of  his  death,  or  for  whote  tupport  «ucA>  hiu- 
hand  fcaa  leffaUv  liable  at  the  tine  of  Mt 
death"  (her  claim  being  based  upon  the  por- 
tion we  have  italicized),  and  she  also  claims 
that  the  evidence  shows  that  she  was  so 
wholly  d^ndent  in  fact  As  to  the  latter 
claim  the  commission  found  against  her,  and 
in  view  of  the  showing  that  she  had  receiv- 
ed nothing  from  him  in  years,  apparently 
had  not  sought  and  was  not  relying  upon  re- 
ceiving anything  from  him,  and  was  pressing 
her  claim  for  a  divorce  from  him  without 
any  provision  for  support,  it  cannot  be  held 
that  this  finding  was  without  sufficient  sup- 
port in  the  evidence.  Solely  for  the  purposes 
of  this  decision  we  shall  assume  that  she 
cornea  within  the  provisions  of  section  19a 
(1),  herelnhefore  quoted,  and  that  by  virtue 
of  this  law  she  must  be  conclusively  presum- 
ed to  have  been  wholly  dependent  for  sup- 
port upon  deceased  at  the  time  of  his  death. 
If  we  so  assume,  the  result  is  that  we  have 
three  persons  who  must  be  held  to  have  been 
wholly  dependent  upon  him  for  support,  the 
sur^'iving  wife  and  the  two  minor  children. 

[1-4]  The  act  provides  in  section  10d(2): 

"If  there  Is  more  th&n  one  such  person  wholly 
dependent  for  sopport  upon  a  deceased  employee, 
the  death  benefit  shall  be  divided  equally  among 
them,  tmltaa  othenoi$e  ordered  by  the  commit- 
atonJ*   (The  italics  are  ours.) 

The  same  provision,  viz.  "imless  otherwise 
ordered  by  ttie  commission,"  is  to  be  found 
In  other  sections  relative  to  the  distribution 


of  the  death  benefit  By  section  19e  It  ]■ 

provided  as  follows: 

"The  death  benefits  shall  be  paid  to  such  one 
or  mora  of  the  dependents  of  the  deceased,  or 
to  a  trustee  *  *  *  for  the  benefit  <^  the  per- 
Bon  or  persons  entitled,  as  may  be  determmed 
by  the  commiBsion,  and  the  commission  may, 
anything  in  this  act  contained  to  the  contrary 
notwithstanding,  apportion  such  benefits  ammg 
the  dependents  In  proportion  to  their  respectlTe 
needs  and  as  may  be  just  and  equitable,  and 
may  order  payment  to  a  dependent  subsequent 
in  right,  or  not  otherwise  entitled,  upon  good 
cauee  being  shown  therefor." 

This  provision  amply  authorizes  the  oom- 
ihisslon  to  award  the  death  benefit  among 
the  dependents  In  such  manner  as  may  be 
in  proportion  to  their  respective  needs,  and 
Just  and  equitable,  even  to  the  total  exclu- 
sion of  one  or  more  of  them.  It  was  upon 
this  provision  that  the  action  of  the  commis- 
sion was  based  in  the  case  at  bar,  as  is 
shown  by  the  finding  already  set  forth.  Ihe 
question  what  disposition  in  any  particular 
case  is  In  proportion  to  the  respective  needs 
of  the  dependents  and  Just  and  equitable  Is, 
of  course,  one  of  fact,  the  determination  of 
which  is  committed  to  the  commission,  and 
in  its  determinaUon  the  commission  Is  nec- 
essarily invested  with  a  large  discretion. 
Certainly  no  court  shoxild  Interfere  with  the 
determination  of  the  commission  in  such  a 
matter  unless  it  is  clearly  made  to  appear 
that  the  conclusion  Is  without  substantial 
support  in  the  record.  In  the  case  at  bar 
we  are  of  the  opinion  that  In  view  of  the 
facts  shown  by  the  record,  it  cannot  fairly 
be  held  that  there  la  not  sufficient  support 
for  the  conclusion  of  the  commission. 

Our  view  on  this  point  renders  nnneces- 
sary  dlscussien  on  any  other  point 

The  award  of  the  commission  is  affirmed. 

We  cmcnr:  SBA.W,  J.;  8LOSS,  J.;  UDL- 
VIN,  J.;  HBN8HAW.  J. 


TERRY  y.  SOUTHERN  PAO.  00. 
(L.  A.  8994.) 

(Supreme  Court  of  Oalifornia.   Nov.  80,  1917^ 

CouBTs  —  Ebbob  to  Statx  Coubt  — 

Right  to  Aixow. 
Where  a  cause  was  appealed  to  the  Supreme 
Court,  which  transferred  it  to  a  District  Coort 
of  Appeal,  and,  after  bearing,  the  Supreme 
Court  refused  to  vacate  the  dedsion  of  the  Dis- 
trict Court  of  Appeal  and  hear  tiie  case,  the 
District  Court  of  Appeal  was  the  highest  court 
in  which  a  final  judgment  could  be  rendered, 
within  the  United  States  statutes,  and  it,  and 
not  the  Supreme  Goart,  has  authority  to  allow 
a  writ  of  error  from  the  United  States  Supreme 
Coart 

In  Chambers  of  the  Chief  Justice. 

Action  by  J.  M.  Terry  against  the  South- 
ern Pacific  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  ai;^)ealed. 
Judgment  atUrmed  by  the  District  Court  of 
Appeal.  Application  by  the  defendant  for 
a  writ  at  error  from  the  United  States  Su- 
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preme  Court  to  this  court.  Application  de- 
nied. 

See,  also,  169  Pae.  86L 

B.  B.  Drake,  of  Los  Angeles,  for  plalntlfl. 
Henry  T.  Gage  and  William  I.  Gilbert,  both 
of  Los  Angeles,  for  defendant 

ANGKUX)TTI,  C.  J.  This  Is  an  applica- 
tion by  the  Southern  Pacific  Company,  a 
corporation,  for  allowance  of  a  writ  of  error 
from  the  United  States  8in>reme  Court  to 
th\B  court. 

The  appeal  originally  taken  to  this  conit 
was  by  express  authorization  of  the  provi- 
sions of  the  Constitution  of  this  state  trans- 
ferred to  the  District  Court  of  Appeal  of  the 
Second  Appellate  District,  and  has  ever  since 
remained  within  the  Jurisdiction  of  tliat 
court.  Dedalon  thereon  was  rendered  by 
that  court,  affirming  the  Judgment  of  the 
trial  court,  on  July  is,  1917,  and  that  deci- 
sion hfiB  become  final.  Subsequently  there- 
to, In  accord  with  certain  provisions  of  our 
Constitution,  this  court  was  asked  to  vacate 
the  decision  of  the  District  Court  of  Appeal 
and  order  the  cause  transferred  to  this  court 
tor  hearing  and  determlnatioo,  and  ttiis  ap- 
{dlcatlon  was  denied;  the  couri;  refusing  to 
again  assume  Jurisdiction  of  the  cause. 

In  view  of  certain  dedslons  of  the  United 
States  Supreme  Court,  I  am  of  the  opinion 
that,  under  the  drciunstances,  within  the 
meaning  of  the  provisions  of  the  United 
States  statutes  governing  the  question,  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate District  must  be  held  to  be  the 'high- 
est court  in  wbldi  a  final  Judgment  could  be 
rendered  In  this  cause  (see  Western  Union 
Tel.  Co.  V.  Crovo,  220  U.  S.  8M,  366,  31  Sup. 
Ct.  389,  S6  L.  Eld.  498 ;  Norfolk  Turnpike  Co. 
V.  Virginia,  225  U.  S.  269,  32  Sup.  Ct.  828,  C6 
L.  Ed.  1062;  Uulcrevy  v.  Cltj'  and  County  of 
San  Francisco,  231  U.  &  668,  34  Sup.  Ct  260. 
68  L.  Ed.  42&;  Second  National  Bank,  eta. 
V.  First  National  Bank,  etc.,  242  U.  S.  600, 
8T  Sup.  236,  61  U  Ed.  618).  that  a  writ  of 
error  would  therefore  lie  to  that  court  only, 
and  that  I  have  no  authority  to  allow  the 
writ 

The  application  for  a  writ  of  error  Is  de- 
nied. 


CONNECT  T.  SUPERIOR  COURT  OF  LOB 
ANGELES  COUNTY  et  aL  (L^  A.  B471.) 

(Sapreme  Court  of  California.    Dca  6,  1917.) 

JUSnCXS  OF  THE  PEACE  «=»43(3)— JUBISDIO- 
TION  —  AonoNS  FOB  Possession  of  Pbop- 

KBTT. 

Under  Const  art  6,  |  11,  providing  inferior 
courts  shall  not  trench  upon  courts  of  record, 
and  Code  Civ.  Proa  |  112,  subd.  3,  providing 
tbat  jastice's  courts  have  jurisdiction  in  actioas 
to  recover  the  posseesion  of  personal  property, 
if  iti  value  does  not  exceed  $500,  such  court  has 
jurisdiction  where  the  property  Is  valued  at 
S290  and  damages  f<H:  nnlawful  detention  are 


In  BanlE.  .  Certlorart  by  Sallle  .Gonnely  to 
review  as  order  made  In  ttie  Sup^or  Cotut 
of  the  County  of  L68  Angeles,  State  of 
Gallfomia,  by  Jdba  M.  Yorlce,  Judge  thereof, 
dismissing  an  action  appealed  from  justice's 
court  Order  annulled  by  the  District  Court 
of  Appeal  of  the  Second  Appellate  IMstrict 
Rehearing  denied. 

The  following  is  the  oi^bm  of  James,  J., 
in  the  District  Coiut  of  Appeal,  concurred  In 
by  Conrey,  P.  J.,  and  Shaw,  J.: 

Petitioner  in  this  proceeding  sought  a  writ  of 
certiorari  to  review  an  order  made  in  the  su- 
perior court  which  order  purported  to  accom- 
plish the  diamissal  of  an  action  theretofore 
broofl^t  into  the  saperior  court  by  ajppeal  from 
the  Justice's  court.  The  writ  was  issued  and 
return  duly  made.  It  appears  that  the  petilioQ- 
er  commenced  her  action  in  the  justice's  court 
in  September,  1916.  The  action  waa  one  of 
claim  and  dehvery,  and  it  was  alleged  that  the 
value  of  the  property  was  $290  and  that  the 
plaintiff  had  been  damaged  by  the  unlawful  de- 
tention thereof  in  the  sum  of  ^00.  Tlie  reUef 
demanded  was  for  the  possession  of  the  prop- 
erty, or,  in  case  jrassession  could  not  be  had, 
tiien  for  its  value  in  the  sum  stated,  together 
with  tfaa  amonnt  tjt  damages  allied.  Answer 
was  filed  and  the  case  duly  set  for  trial  in  the 
justice's  court  and  notice  given  to  the  defend- 
ants. Defendants  failed  to  appear  at  the  trial, 
and  after  hearing  evidence  toe  jnatice  entered 
judgment  In  accordance  with  the  prayer  of  the 
complaint  Defendants  thereapott  appealed  the 
case  to  the  superior  court,  where,  after  cvtain 
proceedings,  the  court  made  the  following  order: 
"In  this  caase  heretofore  submitted  on  April  3, 
1917.  it  ia  ordered  that  the  acUmi  be  and  the 
same  is  hereby  dlBmissed  Cor  want  of  jurisdic* 
don."  It  Is  this  order  that  petitioner  seeks 
to  have  annulled. 

The  main  gaestion  presented  is  as  to  whetho: 
the  justice's  court  had  jurisdiction  of  an  action 
for  the  recovery  of  personal  piopertv  ot  the  al- 
leged value  of  $290  where  the  additional  sum 
of  $100  damages  was  claimed.  The  civil  jnris- 
dicnon  of  tbe  justice's  court  aa  defined  in  ate- 
titm  112,  Code  of  Civil  Procedure,  includes: 
"3.  In  actions  to  recover  the  possesion  of  per- 
sonal property,  if  the  value  of  such  property 
does  not  amonnt  to  three  hmidred  dtdlars." 
Coonad  for  respondeat  ar^oes  that  as  section 
11,  article  6,  of  the  Constitution  of  this  state 
provides  that  the  powers  Of  inferior  courts  "shall 
not  in  any  case  trendi  upon  the  jurisdiction  of 
the  several  courts  ot  record,"  sectiui  112  of  the 
Code  of  Civil  Procedure,  defining  the  jurisdic- 
tion of  tbe  justice's  court,  must  be  held  to  In- 
clude only  actions  in  which  the  total  demand 
does  not  amount  to  $300.  Bat  we  may  im^uire: 
If  the  justice's  court  did  not  have  jurisdiction 
of  this  action,  what  court  did?  The  conatitu- 
tionaL  provisioa  defininK  the  jurisdiction  of  su- 
perior courts  (section  6,  art.  0)  gives  jurisdic- 
tion to  snch  courts  where  personal  property  ia 
in  litigation,  where  "the  value  of  the  property 
in  controversy  amounts  to  three  hundred  dol- 
lars." In  an  action  of  claim  and  delivery  the 
recovery  of  the  property  itself  is  the  main  de- 
mand—damages are  Incidental.  In  the  case  of 
Astell  V.  Phillippi,  66  Cat  266,  our  Supreme 
Court  said:  "It  would  seem,  in  lihe  manner, 
that  when  tbe  standard  of  jurisdiction  Is 
'the  value  of  the  property,'  the  recovery  of 
which  is  the  main  object  of  the  proceeding,  the 
incidental  damages  for  the  detention  are  not 
limited."  Bespondent  argues  that  this  deci- 
sion waa  rendered  under  a  different  state  of  the 
law;  that  the  Constitution  of  1840  was  then 
in  force,  which  did  not  contain  provisions  siml- 
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lar  to  tliat  In  section  11,  ardcle  9,  referred  to 

As  a  matter  of  tact,  £he  Constitution  of  1849 
did  contain,  in  the  amendments  ratified  in  X862, 
the  same  provision  in  almost  the  identical  terms. 
The  case  of  Astell  r.  Pbillipoi  is  in  point  But. 
even  though  it  did  anwar  that  Qie  demand  was 
for  an  amount  in  excess  of  the  jurisdiction  of 
the  justice's  court,  still,  where  the  appeal  was 
regularly  taken  and  the  case  was  brought  Into 
the  superior  court,  the  latter  court  had  juris- 
diction to  determine  the  appeal  on  Its  merits. 
De  Jamett  v.  Marguez,  1^  Cal.  702,  64  Pac. 
1090,  cited  in  Biverside  Heights  Water  Go.  t. 
Riverside  Trast  Co.  et  aL  148  Cal.  457,  8S  Pac. 
1008.  We  do  not  mean  to  decide  that  a  party 
properlr  objeetiDg  to  the  jurisdiction  of  a  jus- 
tices  court  may  not  have  that  objection  re- 
viewed and  passed  upon  on  appeal;  but  the 
record  here  discloses  no  objection  as  having 
been  made  in  either  court  Apparently,  judg- 
ing from  the  face  of  the  return,  the  action  of 
the  court  was  taken  of  its  own  motion.  How- 
ever, for  the  reasons  stated,  we  are  satisfied  that 
the  justice's  court  had  jnrisdictioQ  of  the  ac- 
tion, in  that  the  value  of  the  property  invdived 
did  not  amount  to  $300. 

The  order  of  the  superior  court  la  annulled; 
petitioner  to  have  her  costoL 

George  P.  Coc^,  of  Los  Angeleg,  for  peti- 
tioner. Hugh  B.  MRdwtb,  oC  Loi  Angdes, 
for  respondents. 

PEB  CUBIAU.  The  petition  for  a  bearing 
In  this  court,  after  declalon  by  the  Dlatrict 
Court  of  Appeal  of  the  oecwid  Appellate  Dis- 
trict, Is  denied.  As  we  read  the  opinion  of 
the  District  Court  of  Appeal,  the  conclusion 
of  the  court  Is  based  wholly  upon  the  prc^K)* 
sition  that  the  Justice's  court  had  JnrlsdlctloD 
of  the  action,  In  that  the  value  of  the  proper- 
ty involTed  did  not  amount  to  |300,  and  we 
are  entirely  in  accord  with  what  Is  said  by 
the  District  Court  of  Appeal  on  this  question. 

In  denying  the  hearing,  we  are  not  to  be 
understood  as  expressing  any  opinion  upon 
the  otbw  qnedtlai  dlJMnMed  In  the  oplnltni. 


RICHl«»m  r.  JUUAK  OONSOU  MINmO 

CO.  (Lu  A.  4067.) 
(Supreme  Court  of  GaUfomia.   Dea  1917J 
1  Appbai.  anh  IQrbor  ^616(2)— Recoid  oh 

APPIWX— ArTKENTICATION. 

Where  the  record  ia  prepared  under  the  al- 
ternative method  provided  by  Code  Civ.  Proe.  ff 
9e^a-^93G,  all  that  may  be  authenticated  by  the 
clerk  is  the  judgment  roll,  together  with  notice 
of  api>enl,  and  in  the  absence  of  a  certificate  of 
the  trial  judge  copies  of  certain  notices  of  mo- 
tion to  dfsmus  for  want  of  diligence  In  prose- 
cDtitw  and  affidavits  and  orders  with  renrenee 
thereto  cannot  be  considered. 
2.  Appeal  Ann  Bbboe  «=»907(1>-Requlax- 
nr  OF  Pboceedzhqb  nc  Lowkb  Ooubt— Pkk- 

SDUPTION. 

Code  Civ.  Proe.  I  683.  requiring  dismissal 
of  action  where  no  trial  Is  bad  within  five  years 
after  filing  of  answer,  excepts  from  its  provi- 
sions cases  in  which  the  parties  Iwve  extended 
the  time  by  written  stipulBtion.  field  that  al- 
fbongb  the  trial  took  place  more  than  five  years 
after  filing  of  antwer,  it  would  be  presumed  on 
appeal  that  there  was  a  atipulation  justifying 
trial  court  in  proceeding  where  there  was  noth- 
ing in  the  record  to  indicate  that  a  stipulation 


extending  time  was  or  was  not  died;  every 
presumption  b^g  in  favor  of  the  regularity  of 
the  proceedings  in  the  court  belt^. 

Depfirtment  1.  Appeal  from  Stfperlor 
Court,  Los  Angeles  County;  Paul  J.  Mc- 
Cormlck,  Judge. 

Action  by  G.  B.  Blchmond  against  the  Ju- 
lian Consolidated  Mining  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Sidney  J.  Parsons,  of  Lew  Angeles,  for 
pellant  W.  W.  Bntler,  of  Los  Angides,  for 
respondent. 

SL03S,  J.  The  plaintiff  recovered  Judg- 
ment against  the  defendant  on  two  prom- 
issory notes  made  by  def«idant  to  plaintiff's 
asslg'nor.   The  defendant  aiq^eala  from  the 

Judgment. 

The  record  on  appeal  vria  prepared  nttder 
the  alternative  method.  Code  Civ.  Proe.  {} 
WS8a-453c.  It  is  certified  by  the  cleric  alone. 

[1]  The  appellant's  first  contention  Is  tiiat 
the  action  should  have  beto  dismissed,  on 
its  motion,  for  want  of  diligence  in  prose- 
cution. The  transcript  contains  copies  of 
certain  notices  of  motion,  affidavits,  and  or- 
ders bearing  on  this  matter.  But  it  is  set- 
tled by  our  decisions  that,  where  a  record  is 
made  up  under  the  alternative  method,  all 
ttiat  may  be  authenticated  by  the  derk  Is 
the  judgment  roll,  together  with  the  notice 
of  appeal.  In  the  absence  of  a  certificate 
of  thf  trial  judge,  other  papers  are  not  a 
part  of  the  record  on  appeal,  and  thej^  can- 
not be  considered.  Totten  v.  Barlow,  IW 
Cal.  S78,  132  Pac.  749;  Bush  v.  Allen,  172 
CaL  102,  155  Paa  4Se. 

[2]  From  recltels  in  the  findings  and  the 
judgment,  It  appears  that  the  trial  took  place 
something  more  than  five  years  after  the  fil- 
ing of  defendant's  answer.  The  appellant 
claims  that  this  lapse  of  time  made  it  man- 
datory on  tbe  court  to  dismiss  the  action 
on  Its  0^  motion.  Tbe  Mat  cUrase  of  sec- 
tion 588  of  the  Code  of  Civil  Procedure,  on 
which  this  claim  Is  founded,  excepte  from 
its  operation  those  cases  in  which  the  par- 
ties have  extended  the  time  by  written  stip- 
ulation. Error  must  be  affirmatively  shown ; 
It  is  not  presumed.  On  the  contrary,  every 
presumption  is  in  favor  of  the  regularity  of 
the  proceedings  of  the  court  below.  There 
being  nothing  In  the  record  to  Indicate  that 
a  stipulation  extending  time  was,  or  was  not, 
made,  we  must  assume,  in  support  of  the  ac- 
tion of  the  court  in  entering  judgmHit,  that 
it  had  before  It  euch  a  stipulation  as  would 
Justify  it  in  proceeding. 

Apart  from  this,  it  is  not  suggested  that 
any  error  appears  on  the  face  of  the  Judl^ 
ment  roll. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  J. ;  LAWLOR,  J. 
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PEOPLE  T.  WONG  B3NG.   (Or.  2102.) 
(Supreme  Court  of  California.    Dea  13,  1917. 
Behearing  Denied  Jan.  10^ 

1.  Homicide  ®=>250  —  Murdeb  —  £vjdbnce 

— SUniOlKHCT. 

EMdenee  Mtd  to  «Mttin  eonrlHioo  of  nnr- 

der. 

2.  GamiNAi,  Law  4a»T0B— ^IteAZ*— OoHDnor 

OF  Attobnets. 
In  prosecution  of  a  Chinese  tot  murder,  after 
statement  in  opening  argument  that  the  state 
expected  to  show  that  a  fai^binders'  war  or 
Chinese  tone  was  begun  on  the  day  of  the 
murder.  In  the  absence  of  showing  of  bad  faith 
or  that  the  statement  was  made  wldiout  inten- 
tion of  tryiiM  to  auppwt  it,  there  was  no  mis- 
ooDdnet  1:^  ndlure  to  produce  such  evid«ice. 
8.  Gbihikal  _I*aw  *=9ll70%(5)  —  Apfeai.  — 

HABifUias  E&B0B-<?E0S8- Examination. 
In  prosecntion  of  a  Chinese  for  murder, 
Aongh  ft  was  improper  to  ask  accused  how  long 
be  had  belonged  to  a  tong  or  society  of  highbind- 
«n  when  on  objection  he  was  then  asked  how 
long  he  had  belonged  to  the  tong,  the  error  was 
hanoless,  especialQ'  where  no  request  Was  mad« 
that  jiirj  ba  admonl^ed  to  daregard  the 
questiitt. 

4.  Hoiooxns  <g»17A(g)H-BviPBHoi— ADMnwr- 

BIUTT. 

In  prosecutioD  of  a  Chinese  for  murdet-,  it 
waa  not  mrta  to  utanit  oTldence  w  to  ths  a^san- 
ing  of  (3iineae  characters  appearing  on  a  badge 
found  In  his  possession  when  arreated. 

5.  OxiMiNAL  Law  €=)651(1)— VibwiSo  Pbem- 
xsas— DiscBEiioii  or  Coubt. 

Under  Pea.  Code.  I  lUO,  proriding  that 
when  in  the  opinion  of  the  court  it  is  proper  the 
jar7  may  view  the'  premises,  the  matter  of  view- 
ing the  premises  is  entirely  within  tiie  discretion 
of  the  court 

&  HOMICIOE  »3»800  —  IWgiaOCMOWa  —  AqJBB- 
MUnEB. 

Where  the  evidence  justified  conviction  on 
theory  either  that  defendant  shot  deceased  or 
waa  present,  aiding,  and  abetting  in  the  shoot- 
ing^ it  w«a  ptoper  to  isitrQet  that  In  etthte  case 
he  waa  gitUty  aa  a  principalt  since  Pen.  Code,  t 
1127,  makes  it  the  duty  of  the  court  to  charge 
the  jury  as  to  all  matters  of  law  necessary  for 
their  itnonnatiOn. 

7.  GBiiaif  AL  Law  ^3«00(2>— IKKBuonoHfr- 

COMHONFUOB  WQUM. 

In  prosecution  for  murder,  where  tlie  court 
instructed  on  acceMories,  it  was  not  error  to 
fail  to  define  the  term  "aidhig  and  abtetting," 
which  are  commonplaoe  words,  eq^ecially  in  the 
absence  of  a  request  for  such  definition. 

In  BanlL  Appeal  from  Superior  Court, 
01t7  and  Coutity  of  San  FMudsoo;  Frank 
H.  Donne,  Judge. 

Woi^  Hlng  was  CMTlcted  of  murder,  and, 
from  such  Jadyimt  and  order  denyinc  mo- 
tion for  new  trial,  be  appeals.  Affirmed. 

Wm.  Hoff  Oook,  R.  Porter  Ashe,  Albert 
Waldst^  and  T.  UL  (yCoraior,  aD  of  San 
Fvncdsco  (BaroM  O.  Fftulkner,  of  San  Fran- 
dscOf  of  eonnsel),  for  appellant.  U.  8.  WetAi, 
Jobn  H.  Blordan,  0.  Bff.  Flcleert,  Fred  X. 
Berry,  and  Jfts.  F.  Brennan,  all  c£  San  Fran- 
dscD,  for  tbA  People. 

TIOTOK  B.  SHAW,  Jndge  Pro  Tern.  The 
grand  Jury  of  the  dty  and  ooonty  of  San 
Frandaco  returned  an  Indlctmoit  cbarging 
defendant  with  the  orlme  of  muxdcolng  a 


fellow  countryman  known  as  Nung  Yu.  Up- 
on trial  he  was  convicted  of  murder  In  the 
first  degree,  followed  by  Judgment  of  tbe 
court  sentencing  him  to  execution  as  pro- 
vided by  law.  From  this  Judgment  and  an 
order  of  court  denying  hla  motion  for  anew 
trial  defendant  appeals. 

The  alleged  errors  upon  which  he  bases 
his  claim  for  a  reversal  are:  First,  Insuffi- 
ciency of  the  evidence  to  Justify  the  ver- 
dict; second,  misconduct  of  the  district  at- 
torney ;  third,  rulings  of  the  court  in  admit- 
ting and  rejecting  testimony ;  and,  fourth, 
erroneous  instructions  given  the  Jury. 

[1]  As  to  the  first  assignm^t  of  error,  it 
appears  that  at  the  time  of  the  klUlog,  about 
1:30  p.  m.  on  March  5,  1917,  the  deceased, 
Kung  Tu,  was  engaged  in  conducting  an  im- 
dertaking  business  in  San  Francisco,  at  750 
Pacific  street,  adjoining  wUch  on  the  west 
was  a  vacant  lot,  through  which  deceased 
had  access  from  the  front  entrance  of  bis 
storeroom  to  a  house  in  the  rear  thereof  oc- 
cupied by  him  and  his  family  as  a  residence^ 
Thomas  J.  Wright,  a  witness  called  on  be- 
half  of  the  prosecntifHi,  In  substance  testi- 
fied: That  shortly  before  the  commission  of 
the  crime  he  was  with  Nung  Xu,  In  the  lat- 
ter'a  store,  when  defendant,  accompanied  by 
another  Chinaman,  leaving  a  third  outside, 
entered  and,  in  English,  asked  who  was  the 
proprietor  of  the  plac^  to  which  deceased 
replied,  "I  am  the  pn^rletor."  »That  "Xu 
seemed  to  be  getting  a  little  nervoua"  That 
about  the  same  time  some  shooting  ocmir- 
red  on  Stockton  street,  when  Xu  ran  out  of 
his  place,  going  throng  the  Tacant  lot  to- 
wards his  residence.  "He  walked  back 
through  the  Tacant  lot  It  la  something  over 
120  feet  or  more,  and  as  he  turned  to  walk 
through  the  vacant  lot  be  started  back,  and 
dt  that  time  tbey  cDmmenced  d/peoUig  flra" 
That  he  saw  d«Cendant  shoot  deceased  about 
Anir  times  in  die  back.  That  deceased  fell 
and,  raising  his  hand  up,  said:  "1  Qoat 
belong  to  any  society*'  That  after  the  Bboftt^ 
ing  defendant  ran  tluroagh  the  vacant  lot; 
throidng  the  gun  oown,  and  went  out 
through  that  lot  over  to  Broadway,  vrtiere 
he  was  captrrred  by  an  officer  and  brought 
badt.  In  r«ply  to  the  queation,  "How  many 
men  w«re  shooting  at  the  deceased  -In  that 
vacant  lotf  witness  said: 

**I  only  saw  that  man  doing  the  sheoting. 
There  were  three  men,  three  Cliinamen,  but  two 
was  around  him.  But  I  seen  that  young  man 
who  pumped  him  in  the  back  four  times.  He 
was  the  one  tliat  a^ed  was  he  the  proprietor: 
he  was  the  <me  that  made  the  flnislimg  toudi." 

Both  upm  hlB  direct  and  cross  examina- 
tion the  witness  admitted  that,  due  to  the 
occurrence,  he  waa  somewhat  excited,  but  is 
positive  that  defOidant  waa  the  Chinaman 
who  came  Into  Xn's  store  and  inquired  for 
the  pn^rletor,  and  that  some  ten  mlnutea 
later  he  saw  the  suue  man,  with  another 
Clilnaman,  both  of  whom  were  engaged  in 
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the  sbootlng  of  Tn.   On  crof^f^""**"'***"" 

the  witness  said: 

"It  is  a  pretty  hard  matter  for  me  to  say 
that  he  is  the  one  that  made  the  fatal  blow,  but 
I  say  he  was  engSKSd  in  the  shooting." 

Other  testimony  of  this  witness  Is  to  the 
effect  that,  after  deceased  was  down,  de- 
fendant stood  within  sight  or  ten  feet  of 
him  and  fired  four  or  Are  shots  Into  his  body. 

The  wife  of  deceased  also  witnessed  the 
shooting  and  testified:  That  the  def«)daiic 
fired  oae  shot  when  her  hnshand,  who  was  in 
the  vacant  lot,  fell  down  and,  partially  ris- 
ing, said:  "I  belong  to  no  tong.  Hy  name 
is  Nung  Yu."  That  defendant  fired  more 
shots  and  then  ran  past  her  doorway.  That 
as  to  the  identity  of  defendant,  she  was  pos- 
itive that  he  was  the  man  who  did  the  shoot- 
ing. 

Another  eyewitness,  Lonis  Bergamasdil, 
testified:  That  while  In  his  saloon,  some 
200  feet  distant  but  In  plain  view  of  the 
place  where  the  shooting  occurred,  he  heard 
some  shots  and,  looking  out  throng^  tiie  rear 
window,  saw  deceased  lying  on  the  ground, 
surrounded  by  three  Chinamen,  two  of  whom 
started  to  run  away  and  the  other,  said  by 
the  witness  to  he  defendant,  flred  three  shots 
■t  deceased,  threw  the  gun  away,  and  then 
ran  through  an  alley  past  his  saloon  to 
Broadway  street,  nptm  ubixSL  Oie  nloon 
fronted.  That  witness  ran  to  tbe  front  door 
of  bis  saloon  and  saw  the  three  Chinamen 
Borate,  the  d^endant  crossing  Broadway, 
where  Officer  Collins,  whose  attention  was 
attracted  by  the  witness  blowing  a  police 
whistle,  arrested  him.  In  response  to  the 
question,  "Was  It  ttiis  Chinaman"  (d^bud- 
ant)T  the  witness  said: 

"Yes,  It  was  this  fellow.  T  didn't  know  him 
before,  bnt  I  see  him  when  he  was  coming,  and 
I  paid  attmtiea  right  where  he  was  going,  and 
Mr.  Collins  he  brought  him  back.  ^  •  •  I 
didn't  lose  him  with  my  eyes:  I  saw  him  all 
tbe  tfane.'* 

Farther  tesUfylng,  tbe  witness  said: 
"t  could  not  prove  that  he  is  the  man  that 
done  the  shooting,  but  he  was  one  of  the  men 
in  the  bunch.  •  •  «  i  know  he  is  one  of  the 
men  of  the  three,  but  I  d<mt  know  if  ha  was 
the  man  that  was  shooting." 

Upon  arresting  defendant.  Officer  Collins, 
taking  him  1^  the  arm,  conducted  him  to 
where  Nung  Yu  was  lying,  when  defradant 
said,  "I  didn't  do  it"  In  applying  the 
handcuffs,  witness  noticed  a  powder  mark  on 
defendant's  right  hand,  and  asked  defend- 
ant. "How  did  you  get  this?"  to  which  de- 
fendant replied;  "You  done;  you  done  It." 
Again  defendant  said:  "Yon  did  it;  you 
did  it"  The  bullets  which  caused  tbe  death 
of  deceased  were  of  82-caUber  sice,  and  a 
32-caUber  pistol  containing  six  shells,  five 
of  which  were  empty,  and  Its  cmdltlou  evi- 
dencing Its  recent  dlsetaarget  was,  a  few 
minutes  after  the  tragedy,  found  aoiae  26 
feet  from  where  Yu  tell  when  he  was  shot. 
Afterwards  Officer  Rldiards  went  to  the 
room  oocopled  by  defendant  and  discovered 


a  box  of  Sa-caliber  cartridges,  sudi  as  wen 
used  in  said  gnn,  from  which  six  ab^  were 
missing.  This  room  was  occupied,  besides 
defendant,  by  two  other  Chinamen,  one  of 
whom  testified  that  the  cartridges  and  a  82- 
caliber  pistol  bad  been  left  with  blm  by  a 
consin  who  had  gone  to  China,  and  he  had 
removed  six  cartridges  from  tbe  box  to  load 
the  plstoL  Defradant  explained  his  pres- 
ence in  the  Tldnl^  iqKm  tbe  theory  that  he 
was  hunting  a  carpent^  shop  located  near 
there,  the  name  and  address  of  the  pro- 
prietor of  which  he  bad  in  his  possesEdon 
when  arrested.  Tbe  testimony  of  the  eye- 
witnesses, differing  somewhat  as  to  minor 
details,  whleh  under  tbs  drcomstances  ma 
most  natural,  together  with  Incriminating 
circumstances,  the  ez^anatlon  of  whldi 
failed  to  satisfy  the  liuy,  clearly  JnsUfled 
the  G(»udasiQn  that,  U  the  d^endant  did  not 
fire  tbe  shots  himself,  h^  nevertheless,  was 
a  party  to  the  commission  of  the  crime  and 
aided  and  abetted  therein.  Indeed,  upon  the 
evidence  it  is  difficult  to  see  how  tbe  Jury 
could  have  arrived  at  any  verdict  other  than 
tbe  one  rendered. 

[t]  An  asstgnmeEOt  of  misconduct  (tf  the 
district  attorney  is  predicated  upon  the  tACt 
that  In  bis  opening  statement  to  the  Jury 
he  said: 

"We  expect  to  show  that  on  the  afternotm  of 
the  5th  day  of  Hardi,  lAlT,  about  1:20^  a  ma- 
called  higbbiaders*  war  or  Chinese  tong  was  be- 
gun in  this  dty." 

There  la  evidence^  though  slight,  from 
whldi  an  inference  might  be  drawn  that  the 
killing  of  Yu  was  tbe  result  of  a  tong  feud. 
Conceding,  however,  that  no  evidence  was 
offered  in  suivort  of  the  statement  so  made 
to  the  jury,  there  is  nothing  in  tbe  record 
tending  to  show  that  It  was  made  in  bad 
faith  or  without  intention  of  trying  to  sup- 
port it  by  evidence.  In  tbe  abceuce  of  such 
showing,  it  cannot  be  said  tbe  district  attor- 
ney was  guilty  of  misconduct  because  be 
failed  to  produce  such  evidence.  People  v. 
Oleason,  127  CaL  328,  fi9  Pac.  fi82;  People  v. 
Searcey,  mCaLl«63Pac.  889,41L.B.A. 
157. 

[I]  It  appearing  from  defendant's  testi- 
mony that  be  was  a  member  of  the  Bii^ 
Kong  Tong,  he  was,  on  cross-examination, 
asked,  "Now,  bow  long  have  you  belonged 
to  this  Bing  KoDg  Tong  or  society  of  hi^- 
blnders,  as  it  is  commonly  known?"  to  which 
defendant  interposed  an  objection  upon  the 
ground  that  it  was  Incompetent,  Irrelevcnt, 
and  ImmateriaL  Without  waiting  for  a  rul- 
ing of  the  court  thereon,  tbe  attorney  for 
the  prosecution,  impliedly  conceding  the  im- 
propriety thereof,  recast  tbe  questlcm  and 
asked,  "How  long  have  yon  belonged  to  that 
Tong?"  No  evidence  had  been  offered  that 
the  Blng  Kong  Ttmg,  of  whldi  defendant  jrnn 
a  member,  was  a  sodet?  «t  highbinders;  and 
hence  the  question  containing  tbe  Impllca- 
ttcm  was  highly  Impnqrer  .and  should  not 


Digitized  by  Google 


CaL) 

taATB  bMD  put  to  the  witness.  Nevertbeless, 
■we  are  oouble  to  perceive,  mider  the  drcum- 
stances,  how  defendant  could  In  any  event 
have  been  prejudiced  thereby.  MoreoTor, 
no  request  was  made  tif  defendant's  attor- 
ns that  the  trial  court  admonish  the  Jury 
to  disregard  the  Question,  In  ttie  absence  of 
wUdi,  wh«e  such  admol^tlon  may  cure  the 
error,  it  has  been  held  this  ooort  will  not 
consider  Que  same.  People  Metzler,  21  Gal 
App.  80,  130  Pac  1182;  People  v.  Shears,  133 
CaL  1C4,  65  Pac.  286;  Peopla  Bmdbuiy, 
151  Gal.  675k  91  Pac  497. 

[«]  Neither  was  it  prejudidal  emHr  to  re- 
celve  evidence  as  to  the  meaning  ot  Chinese 
characters  appearing  on  a  bad^  found  In 
defendant's  possesion  when  arrested.  As 
translated  these  characters  were,  "Congratu- 
lations on  the  dedication,"  and  then  In  Eng- 
lish. "B.  E.  T.  of  San  Frandaco,  California," 
followed  in  Chinese  by,  "San  Francisco  Bing 
Kong  Tong  Rei^esentatlTe,  Wong  Tak  Shu." 
Defendant's  possession  of  the  badge  wlHi 
these  characters  Is  accounted  for  In  the  fact, 
as  shown  by  him,  that  he  had,  as  a  delegate 
from  the  San  Frandaco  society,  recently  r^ 
resented  it  at  a  meeting  of  the  Seattle 
branch  In  the  dedication  of  a  new  building. 

While  the  shots  ftital  to  d^endant  were 
fired  from  a  32-caUber  revolrer,  it  appears 
also  that  a  88-callber  revolver,  found  at  the 
place  where  the  shooting  occurred,  was  used 
by  one  of  the  persons  engaged  In  attacking 
Yu,  one  shot  from  which  took  effect  in  his 
thigh,  and  concerning  which  witness  Davis 
stated  It  contained  five  empty  shells  and  one 
loaded.  The  revolver,  however,  as  appears 
from  the  record,  was  not  offered  In  evidence, 
bnt.  at  the  request  of  the  prosecntion,  merely 
marked  as  an  exhlMt  Hence  there  is  do 
ground  for  appellant's  contention  that  the 
court  erred  in  admitting  this  revolver  in  evi- 
dence, since  it  was  not  so  admitted. 

[{]  Error  Is  also  predicated  open  a  ruling 
of  the  court  refu^g  to  make  an  order  grant- 
ing defendant's  request  that  the  jury  be  per- 
mitted to  view  the  premiaee  where  the  of- 
fense was  committed.  Section  1119  of  the 
Penal  Code  provides: 

"When,  in  the  opinion  of  the  court,  it  is  prop- 
er that  the  jury  anould  view  the  place  in  which 
the  otEense  Is  charged  -to  have  been  committed, 
or  in  which  any  other  material  fact  occurred, 
it  may  order  the  jury  to  be  conducted  in  a  body 
•  to  the  piacew  •  •  •  " 

Under  this  provision  the  making  of  such 
order  Is  a  matter  committed  solely  to  the  dis- 
cretion of  the  court,  and  It  is  difficult  to 
conceive  at  a  case  in  which  the  facts  would 
Justify  a  reversal  for  an  abuse  of  such  dis- 
cretion. People  V.  Mauplns,  30  Cal.  App. 
393,  158  Pac.  502;  People  v.  Howard,  28  Cal. 
App.  180.  151  Pac.  754.  In  People  v.  Fltz- 
patrlck,  80  Cal.  538.  22  Pac.  215,  it  Is  said: 

"Sending  a  jury  out  to  view  premises,  even 
when  clearly  within  section  1119  of  the  Penal 
Code,  Is  a  hazardous  proceeding,  and  frequently 
leads  to  difflealties;  and  It  would  be  well  for 
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trial  courts  not  to  make  qbe  of  the  power  there- 
in given  except  in  cases  which  seem  to  impera- 
tively call  tor  It" 

In  the  case  at  bar  a  plat,  correctly  de- 
lineating the  premises  and  objects  surround- 
ing the  scene  where  the  offense  was  commit- 
ted, was  used  hy  the  witnesses  in  giving 
th^  testimony,  and  there  is  nothing  in  the 
reocod  which  In  the  sll^test  degree  disdoft- 
es  any  abase  of  dUcretion  on  the  part  of  the 
court  In  mafcliv  the  order  complained  of. 

[1, 7]  Appellant  challenged  the  giving  to  the 
Jury  of  an  Inatructlmi  as  follows: 

"It  is  the  law,  gentlemen,  lhat  all  persons 
concerned  in  the  commisakm  of  a  crinoe,  whether 
they  direcUy  commit  the  act  conBtituting  the  of- 
fense or  aid  and  abet  in  its  ccmmisnoii,  or,  not 
being  present,  have  advised  and  eoconraged  its 
commission,  are  principals  in  anv  crime  ao  comr 
mitted.  So  that  in  the  cose  before  you,  if  yoa 
are  satisfied  beytmd  all  i«eaonid>Ie  doubt  that  the 
defendant  here  directly  committed  the  crime 
charged,  or  aided  and  abetted  In  ifa  commiawon, 
or,  not  being  prssenL  advised  and  eneooragad  its 
commission,  you  vrlU  be  justified  in  finding  him 
guilty  as  a  prindpaL" 

Tbe  attack  there<ML  made  is  that  appdlant, 
conceding  the  correctness  of  the  instruction 
as  an  abstract  proposition  of  law,  insists  It 
la  inapplicable  to  the  facts  established  and 
theory  upon  whidi  the  case  was  tried.  By 
the  provisions  of  section  1127,  Penal  Code, 
it  Is  made  the  duty  cl  the  court  to  charge  the 
jury  as  to  all  matters  of  law  necessacy  for 
th^  information.  Reference  to  the  rteume 
at  the  evidence  hereinbefore  made  dlsdoses 
two  theories  either  of  whidi.  If  found  cor- 
rect, justified  the  verdict  rendered.  That  de- 
ceased was  attacked  tqr  three  men,  one  of 
whom  was  defoidant,  dearly  appeara,  and, 
according  to  the  tx^tlve  testimony  of  the 
wife  of  deceased,  he  fired  the  fatal  shots. 
But  concede  that  her  testimbny,  notwith- 
standing Its  support,  was  deemed  insuffldent 
proof  of  tbe  fact,  other  testimony  that  of 
Wright  and  Bergamasehl,  if  believed,  to- 
gether with  incriminating  circumstances  es- 
tabli^ed,  constituted  proof  inconsistent  with 
any  theory  other  than  that  he  was  there  pres- 
ent aiding  and  abetting  in  the  commission 
of  the  crime.  The  character  of  the  evidence 
and  reasonable  Inferences  to  be  drawn  there- 
from were  such  that  the  jury  in  arriving 
at  its  verdict  might  have  adopted  either  of 
the  two  theories:  (1)  That  defendant  fired 
the  fatal  shots;  or  ^)  that,  while  not  guilty 
of  so  doing,  he  was  present  aiding  and  abet- 
ting in  tbe  acts  whidi  deprived  Nung  Tu  of 
his  Ufa  Henoe  in  charging  the  Jury  it  was 
prop»  for  the  court  to  Instruct  it  as  to  both 
theories.  The  ^m  "al^g  and  abettla«" 
are  commonplace  words,  the  meaning  of 
which  tbe  Jaxmi  must  be  deemed  to  have 
understood;  henoe,  and  eq;>eclally  In  the  ab- 
sence of  a  request  therefor,  the  court  was 
not  called  upon  of  Its  own  modon  to  define 
them. 

A  careful  examination  of  tbe  entire  tran- 
script convinces  us  that  defendant  had  a 
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fftlr  and  Impartial  trial,  free  from  any  pi«Jii- 
dldal  errOT  dlsdMed  by  tlie  recwrd. 

The  judgment  and  order  appealed  from  aro 
affirmed. 

We  concur:  ANGELLOTTI.  C.  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  SLOSS,  J.;  HBN- 
SHAW,  J. 


DARGIE  T.  PATTERSON  (CONNERS  et  al., 
Interveners).    (S.  F.  7387.) 

(Supreme  Coart  of  California.   Dec  14,  1817. 
Rehearing  Denied  Jan.  10,  1918.) 

BusBARD  Ann  Wm  tt3>267(l)— Coukukitt 
Pbofebtt— Oirr  bt  Husbakd— •Atoidanob. 
Civ.  Code,  g  172,  as  amended  bj  St.  1891,  p. 
426,  declaring  the  husband  baa  the  management 
and  control  of  the  oommanity  property,  with 
the  like  abeolnte  power  of  diipositlon  (other 
than  testamentary)  as  he  has  «t  bis  separate  e*- 
tate,  by  adding:  Provided,  bowarer.  diat  he 
cannot  make  a  gift  of  such  community  property 
or  convey  It  withont  a  valnable  consuieration, 
unless  the  wife,  in  writing,  consents  thereto— 
d^ea  not  make  such  a  conraxance  void  as  ta 
any" one; _^or  voidable  liuiban3»jii  executors 
or  [lerfOnal  representatives;  butobes  make  it 
TOjoaHe  by  the  wHei  after  nre  hngBand'B  death, 
£o^e~e£tent,^aEaDnIy  to  tb^  utent,  of  the 
half  intecfist  therein,  which  woald  pass  to  her 
is  tbe  snrriVor  of  the  community;  and  such 
right  of  aToidance  she  baa.  wldiont  regard  to  the 
amount  or  conditum  of  toe  estate  remaining  in 
the  husband's  hands  at  his  death. 

In*  Bank.  Appeal  from  Snp^lor  Conrt. 
Alameda  Connty ;  WUltam  H.  Waste,  Jndge. 

Action  by  Ermlnia  Peralta  Dai^e  against 
Etta  I.  Patterson;  John  F.  Oonners  and  J. 
Clem  Arnold,  exeeatora  of  William  Bdward 
Dargle,  deceased,  Interranlng.  Stom  the 
Jndgmoit,  defeDdant  appeals  Beraned, 
with  directions. 

Morrison,  Dunne  dc  Brobeck  and  McClana- 
han  &  Derby,  all  of  San  Francisco,  for  appel- 
lant. A.  A.  Moore  and  Stanley  Moore,  both 
of  San  Frandsco,  for  respondent  Dat^la 
Fitzgerald,  Abbott  A  Beardsley  and  Eugene 
B.  Trefethen,  all  of  Oakland  (Edgar  D.  Pelx- 
otto,  of  San  Francisco,  of  counsel),  tor  re- 
spondents Conners  and  Arnold. 

SLOSS,  J.  On  October  20,  1910,  William 
B.  Dargle  signed  a  deed  purporting  to  con- 
vey to  the  defendant  EJtta  I.  Patterson,  a 
parcel  of  land  In  tbe  dty  of  Oakland.  Dargle 
died  on  February  10,  1911.  By  the  present 
action  his  widow  attadcs  the  validity  of  said 
deed  upon  the  groond,  principally,  that  tbe 
land  described  in  it  was  commtmlty  property 
of  herself  and  William  B.  Dargie;  that  the 
conveyance  was  without  consideration,  end 
that  she  bf^  not  consented  to  It.  Hie  corn* 
plaint  also  contains  an  allegation  that  the 
Instmment  was  nerer  delivered.  The  answer 
of  tbe  defendant  pnt  In  iasne  many  of  tbe 
allegations  of  tbe  complaint.  Before  the  case 
came  on  for  trial,  two  of  the  three  exeeators 
of  the  will  of  William  B.  Dargle  Intervened. 


and  joined  with  the  xOalntlff  In  assailing  the 
conveyance. 

When  the  case  came  on  for  trial  the  par- 
ties entered  Into  a  stipulation  disposing  of 
many  of  the  Issues  raised  by  the  pleadings. 
It  was  admitted,  for  the  purposes  of  the 
trial,  that  Winiam  C  Dargie  and  the  pl^- 
tifl  were  husband  and  wife  from  December 
16,  1881,  until  the  death  of  Dargle;  that 
an  of  tlie  estate  left  by  Dargie,  as  w^  as 
the  property  covered  by  the  deed  in  contro- 
versy, was  community  property;  that  there 
was  no  condderaUon  for  said  deed,  and  that 
the  same  was  executed  without  the  knowl- 
edge of  the  plainttfT,  and  without  her  consent, 
oral  or  written*.  Flndhigs  yrete  made  tai  ac* 
cord  with  the  stipulation.  Evidence  was  of- 
fered on  the  issue  of  delivery,  and  the  court 
found  that  the  instrument  was  delivered  to 
the  defendant  on  October  20, 1910.  Finding 
these  facts,  with  some  others  which,  so  far 
as  necessary,  wlD  be  referred  to  later,  tbe 
court  concluded  that  the  deed  under  which 
defendant  claims  tbe  property  is  wholly  void; 
that  defmdant  haa  no  right,  title,  or  Interest 
in  or  to  said  real  prc^r^,  and  that  the 
whole  thereof  Is  community  property  of  Wil- 
liam B.  Dargle  and  the  plaintiff,  and  forms 
a  part  of  the  estate  of  said  William  B.  Dar- 
gle, deceased.  From  the  judgment  entered 
pursuant  to  these  oondnsicms,  tba  defaidant 
appeals. 

The  gueetima  presented  for  dedalon  turn 
upon  the  effect  of  the  amendment  of  1891 
(Stats.  1891,  p.  425)  to  section  172  of  tbe 
Civil  Code  That  section  as  originally  oiact- 
ed  provided: 

"The  husband  has  tbe  mantgement  and  control 
of  the  community  property,  with  the  like  abso- 
lute power  of  disposition,  other  than  testamen- 
tary, as  he  has  ol:  his  separate  estate.** 

By  tbe  amendmeit  referred  to  these  words 

were  added: 

"Provided,  however,  that  he  cannot  make  a 
gift  of  such  community  property,  or  convey  the 
same  without  a  valuable  consideration,  uBleaa 
the  wife,  in  writing,  consent  thereto." 

The  proviso  was  first  brought  to  the  a^ 
tffiitton  of  this  court  In  ^reckels  v.  Spreck- 
els,  116  Cal.  880,  48  Pae  228,  88  L.  B.  A  407. 
68  Am.  St  Rep.  170.  mie  decision  in  that 
case  went  oCF  on  the  ground  that  the  amend- 
ment could  not  operate  upon  property  ac- 
quired and  owned  before  tbe  enactment  of 
tbe  proviso.  Neither  in  that  case,  nor  in 
any  other  decided  up  to  the  time  when  the 
first  briefs  on  the  present  appeal  were  filed, 
was  there  a  ruling  by  this  court  touching  tbe 
effect  of  the  amendment  on  conveyances  of 
community  property  acQuired'  after  tbe  pro- 
viso became  law.  We  have,  however,  during 
tiie  pendency  of  this  appeal,  bad  occasion  to 
consider  this  very  subject  Onr  recent  decl- 
Blon  In  a  second  case  entitled  Spreckels  v. 
Spreckela,  172  Cal.  775, 158  Pac.  537,  has  re- 
moved from  the  field  of  controversy  some  of 
the  questions  which  counsel  In  the  present 
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appeal  elaborately  argued  -  In  tbeir 

briefs.  We  tbere  said,  among  other  things 
UTS  Col.  page  782,  IBS  Pac.  SS»): 

"The  proviso  of  1891  does  not  render  a  gift  of 
commnnity  property  hy  the  hnaband  without  the 
consent  of  the  wife  'rold  as  to  bin,  nor  confer 
npftn  him,  in  bis  lifrtims,  or  upon  Us  perw»uU 
repretentatives  after  hia  deaUi,  any  right  or  pow- 
er  to  revoke  the  gift  or  recover  the  property. 
There  is  nothing  in  the  language  to  etprem  the 
idea  that  the  title  does  not,  ai  before,  remain 
wholly  in  bim.  Th«  provision  is  merdy  for  a 
limitation  upon  bis  power  to  dispose  of^iL  He 
Is  hoond  by  bit  own  rift  U  fol^  «s  If  it  was 
of  bis  mepmtt  estate.** 

Mothlnff  need  be  added  to  these  expresalfnis 
to  demonstrate  that  the  ezecntora  of  the  hus- 
band's will  had  no  standing  to  Join  In  the 
widow's  attack  opon  tiu  conveyance,  tb^r 
Interrentlon  was  based  upon  the  theory  that, 
under  the  amendment  to  section  172,  the  con- 
Teyance  was  absolutely  T(dd,  and  ttiat  the 
husband's  napreseotatlTes  retained  the  same 
Interest  In  the  property  that  they  would 
have  had  If  the  conveyance  had  not  been 
made.  So»  too,  the  decision  disposes  of  the 
cwtentlDn,  pressed  by  the  widow  as  well, 
that  the  deed  Is  an  absolute  nuUity,  and  does 
not  affect  tlie  ownership' of  the  property  In 
any  degree.  The  gift,  it  Is  declared  in  the 
case  just  cited,  ts  not  void,  but  '^ly  void- 
able  by  the  wUe  at  her  cvtloo.**  The  court 
goes  on  to  ami^ify  and  explain  this  state- 
ment by  means  of  the  following  qwitatlon 
from  the  dedsion  In  Wildes  t.  Taniroorhls, 
16  Gray  (81  Mass.)  180, 143: 

many  cases  where  a  transaction  Is  dtda^• 
cd  void  in  tetma  by  a  rule  of  the  common  law,  or 
even  expressly  by  statnte,  where  the  ohvlons  in- 
terest of  the  rule  ia  to  seonre  and  protect  tbe 
rights  ot  another  party,  tba  constmctiwi  of  law 
la,  that  it  is  voidable  so  far  that  it  shall  not  op- 
erate to  defeat  or  Impair  those  rights.  Such 
deed  tt  not  a  dead  letter ;  hut  can  b«  avoided 
by  sndi  petaoak  only,  and  at  soch  tUie,  and 
in  such  mannsr,  u  may  be  naceasaiy  to  seeore 
those  rights.  In  other  respects  it  has  Ita  natural 
effect." 

What,  thai,  Is  Uie  condudon  to  he  drawn? 
May  the  wife  avoid  the  deed  in  its  entirety, 
or  only  so  far  aa  necessaiy  to  protect  her 
rights?  While  this  anestlon  was  not  directly 
answered  in  Spre<^els  v.  Spreckels,  or  In  the 
Inter  case  of  Winchester  v.  Winchester,  166 
Pac.  iKBi,  the  only  logical  oondoslon  la  that 
the  wlfiB's  light  to  assail  the  conveyance 
wheMi  aa  here,  the  action  Is  broo^  after 
the  husband'a  death.  Is  limited  to  an  undi- 
vided half  of  the  prt^Derty.  During  bis  life- 
time the  husband,  notwithstanding  the  stat- 
utory limttatlmi  upon  his  power  of  disposi- 
tion, Is  the  owner  of  tba  commonly  property. 
The  proviso  attached  to  section  172  does  not 
Impair  his  rliibt  to  dispose  of  the  property, 
BO  far  as  concerns  his  own  interest,  and 
that  <tf  those  claiming  under  him.  If  he  had 
made  no  conveyance,  the  widow  would,  upon 
his  deiUli,  ha/e  beat  aitltled  to  one-half  of 
the  property  In  Question,  as  of  all  other  com- 
munity property.  The  other  half  would  have 
pnsaod  to  his  helm  or  devisees,  and  the  wid- 
ow, as  sDGk,  woidd  have  had  no  interest  In 


it.  His  heirs  or  devisees  are  bound,  as  he 
himself  was  bound,  by  tbe  conveyance  made. 
Why,  then,  should  tbe  widow's  claim  extend 
to  any  more  than  the  one-balf  which  would 
pass  to  her  as  survivor  of  the  community? 
The  privilege  ot  avoiding  tbe  gift  is  con- 
ferred upon  her  as  a  meand  of  protecting  her 
Interest  In  the  community  property.  We  see 
no  reason  why,  in  assailing  the  gift,  she 
should  enj<^  greater  rights  than  she  would 
bare  had  tf  the  gift  had  never  been  made. 
iTurthermorei  if  the  deed  should  be  set 
aside  in  its  entirety,  and  the  property  re- 
stored to  the  community,  the  one-half  not 
pasidng  to  the  widow  would  be  distributed  as 
a  part  of  the  husband's  estate.  His  repre- 
sentatives and  anccessors  would  tliereAne 
be  in  the  very  position  which  they  would 
oooa^  If  t^ay  wm  cotlUed,  In  their  own 
right,  to  disaffirm  the  conveyance— a  thing 
which,  as  we  have  seen,  they  cannot  do.  It 
is  not  nafiessary  to  the  widow's  protectloB 
that  she  ttXiMA  the  tniSHtto,  ezc^  as  to- 
one-halt  and  she  should  not  be  allowed  to 
attack  it  for  the  boidlt  of  otiwrs  who  are 
Ipff^ii^l  by  It- 
It  1*  argued,  on  bCbalf  of  tbe  pUlntIS,  that 
the  wife  need  not  await  the  dlsadntlon  of 
the  marriage  by  death  to  attack  such  a  con- 
veyanoe;  that  she  may.  during  the  lifetime 
of  her  htisband,  brin£  an  action  to  protect 
her  interest  In  the  tommtinlty  property. 
This  questloa  was  mentioned,  but  not  de- 
cided, In  the  later  Spreckels  Case,  supra. 
There  la  no  occasion  to  decide  It  here.  If 
such  action  may  be  brought  by  the  wife  dur- 
ing the  husband's  lifetime,  the  relief  could 
go  only  80  far  as  to  bind  tlte  property  to 
such  extent  as  may  be  necessary  to  protect 
the  ultimate  interest  of  the  wife.  In  case  the 
marriage  should  l>e  dissolved  by  divorce  or 
the  death  ot  the  husband.  It  cannot  be  held 
that  she  would  by  proceeding  during  the 
existence  of  the  marriage,  be  uitltled  to  set 
aside  the  conveyance  In  ita  entirety.  Sndi 
holding  would  be  In  direct  conflict  with  the 
now  established  rule  that  the  conveyance  is 
binding  upon  the  husband.  It  follows  that 
the  Judgment  dedarlog  tbe  conveyance  void, 
and  decreeing  that  the  grantee  haa  no  Inter- 
est in  the  property,  cannot  stand. 

Certain  facts,  In  addition  to  those  already 
stated,  were  stipulated  by  tbe  parties,  and 
found  by  the  court,  and  the  aj^eUant's 
(dairns,  based  upon  these  further  facts,  call 
for  notice.  It  was  agreed  and  found  that 
the  value  of  the  estate  ef  W.  B.  Dargle  sub- 
ject to  distribution  exceeds  $000,000;  that  the 
value  of  the  land  involved  in  this  action  does 
not  exceed  $100,000.  AU  ot  this  was  com- 
munity propoty.  It  appearing,  therefiwe, 
that  the  amount  of  the  estate  which  passed 
Into  the  hands  of  the  execntMs  was  snf- 
flclent  to  satisfy  the  claim  of  tbe  widow  te 
one-halt  of  all  the  commnnity  property,  in- 
cluding the  lot  conveyed  without  ber  conseot, 
sbe  must^  it  la  argued,  seek  satisfaction  ef 
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her  demand  for  one-half  of  the  commimlty 
estate  out  of  the  property  retained  by  the 
testator  until  his  death,  instead  of  proceed- 
ing against  his  grantee.  We  may  assume, 
for  the  purposes  of  this  discussion,  that  the 
record  shows  that  the  debts  of  the  estate 
and  the  expenses -of  admlDtstratton  are  not 
flufflcient  to  reduce  the  balance  In  the  hands 
of  the  executors  beyond  the  amount  neces- 
sary to  meet  such  claim  of  the  widow. 

The  appellant's  position  Is  based  upon 
the  suggestion  made  by  Chief  Justice  Beat- 
ty  in  his  concurring  opinion  In  the  first 
Sprecfcels  Case.  The  late  Chief  Justice  thus 
expressed  his  view  (116  CaL  page  350,  48 
Pac.  232): 

"Upon  the  dissolution  of  the  commnnity  by  the 
death  of  the  husband,  or  by  divorce,  t  think  that 
in  estimating  her  share  of  the  community  prop- 
er^ she  would  be  entitled  to  have  any  property 
given  away  by  the  husband  subsequent  to  the  act 
of  1801  reckoned  as  a  part  of  the  community  as- 
sets, and  that  she  would  be  entitled  to  reclaim 
from  the  donee  enoogh  to  make  up  her  half  of 
the  whole,  If  less  than  cma-half  remained  undis- 
posed of.  In  all  ordinary  cases  this  would  be 
the  proper  and  anffieient  remedy  for  any  in- 
fringement of  her  rights.  •  •  *  If  tiie  wife 
surnves  her  hosband,  she  will  get  her  fnll  share 
ot  the  commnnity  property  out  of  that  which  re- 
mains. If  the  husband  survives  the  wife,  he  will 
get  everything  that  he  has  not  voluntarily  parted 
wifli." 

No  other  member  of  the  court  Joined  in 
these  declarations;  a  majority  of  the  Jus- 
tices concurring  in  an  opinion  which  held 
merely  tiiat  the  amendment  of  1891  had  no 
application  to  the  property  Involved.  The 
opinion  of  the  Chief  Justice  does  not,  there- 
fore, constitute  authority  which  is  in  any 
sense  binding.  In  the  light  of  the  further 
discussion  of  the  subject  In  the  second  Sprec- 
kels  Case,  we  are  not  disposed  to  adopt  tiie 
suggested  rule.  The  widow,  upon  showing 
the  existence  of  the  facts  bringing  a  convey- 
ance within  the  terms  of  the  proviso  of  sec- 
tion 172,  is  entitled,  so  far  as  her  rights  are 
concerned,  to  treat  that  conveyance  as  a 
nullity.  She  has  the  right  to  avoid  the  con- 
veyance so  far  as  is  necessary  for  the  pro- 
tection of  her  Interest  in  the  property  con- 
veyed. As  to  her,  the  case  must  be  regarded 
as  if  there  had  been  no  conveyance,  and  the 
property  had,  accordingly,  remained  a  por- 
tion of  the  commnnity  estate,  of  which  the 
husband  had  died  seized.  Upon  his  death, 
she  succeeded  to  one-half  of  such  community 
i-state  as  heir  of  the  husband.  Est  of  Bur- 
dtck,  112  Cal.  887,  44  Paa  734;  Sharp  v. 
Loupe,  120  Cal.  89,  52  Pac.  134,  586;  Cunha 
v.  Hughes,  122  Cal.  Ill,  54  Pac.  535,  68  Am. 
SL  Bep.  27;  Est.  of  Moffltt,  163  Cal.  359, 
05  Pac.  668,  1025.  25  L.  R.  A.  (N.  S.)  207. 
Her  right  to  8w»%ed  as  such  heir  goes  to 
every  part  and  pared  of  the  community  es- 
tate. Immediately  upon  his  death  she  be- 
came the  owner  of  an  undivided  one-half  in- 
terest 4n  every  item  of  property  owned  by 
him,  Including  the  parcel  of  land  which  be 
had  conveyed,  but  which,  as  against  her  ob- 
Jeetlfisi,  most  be  treated  as  atlU  a  part  of 


the  community  property.  Since,  however,  the 
conveyance  made  by  him  Is  binding  npOQ 
those  who  claim  under  his  will,  and  she 
cannot  pursue  her  rights  through  the  medi- 
um of  any  action  inatltnted  by  the  execu- 
tors, she  must  have  the  right  to  proceed  di- 
rectly against  the  grantee  claiming  to  hold 
the  land  in  opposition  to  her  right.  If  then, 
she,  upon  the  death  of  the  husband,  Is  the 
legal  owner  of  one-half  of  the  land,  on  what 
ground  can  It  be  said  that  she  should  be  di- 
vested of  this  legal  ownership,  and  be  re- 
quired to  resort  to  a  proceeding  against  the 
other  heirs  of  the  husband  for  reimburse- 
ment to  the  extent  of  the  value  of  the  prop* 
erty  of  whl(^  she  Is  thus  deprlvedt  Ordi- 
narily the  owner  of  an  Interest  <n  spedflc 
real  or  personal  property  cannot  be  compel- 
led against  his  will  to  surrender  title  to  the 
specific  property,  and  take  In  exchange  there- 
for other  property  of  like  value,  or  the  mon- 
ey equivalent  of  such  value.  The  only  rea- 
son for  requiring  the  widow  to  seek  recourse 
out  of  the  other  property  of  the  estate  Is 
that  thereby  the  ^ft  In  Its  entirety  will  be 
enforced  against  the  grantor  and  hts  devi- 
sees, as  to  all  of  whom  It  was  valid.  But 
we  are  not,  in  this  proceeding,  passing  upon 
the  relative  equities  of  the  devisees  and  the 
grantee  named  in  the  deed.  If  any  sucb 
equity  exists  in  favor  of  a  grantee  who  has 
given  no  valuable  consideration  for  the  con- 
veyance, the  widow  la  In  no  way  affected 
thereby.  Taking,  as  a  Tolunteer,  a  convey- 
ance declared  by  the  law  to  be  voidable  at 
the  option  of  the  nonconsendng  wife,  the 
grantee  knowingly  runs  the  risk  that  the  wife 
may  elect  to  avoid  the  transfer.  Such  rights 
as  may  exist  In  favor  of  the  grantee  against 
those  claiming  under  the  husband's  win  can- 
not be  worked  out  through  the  wife,  but 
should  be  aou^t  In  an  action  brought  direct- 
ly against  the  parties  concerned. 

We  conclude  therefore  that,  upon  the 
death  of  a  husband  who  has  attempted  to 
convey  community  property  contrary  to  the 
provisions  of  section  172,  his  nonconsenttng 
wife  may  recover  an  undivided  one-half  of 
such  property  In  an  action  brought  against 
the  grantee,  and  this  without  regard  to  the 
amount  or  conditlcm  of  the  estate  remaining 
in  his  hands  at  the  time  of  his  death.  Such 
is  the  case  disclosed  by  the  findings  of  fact, 
none  of  which  are  assailed  on  this  appeal. 
There  Is  no  occasion  to  order  any  farther 
trial. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  enter  Judgment  that 
the  plalDtltF  is  the  owner  of  an  undivided 
one-half  interest  In  the  property  In  quest'on, 
and  that  the  defendant  is  the  owner  of  the 
other  undivided  one-half  thereof.  The  rents. 
Issues,  and  profits  which  have  accrued  during 
the  pendency  of  the  litigation  should,  by  the 
terms  of  the  Judgment,  be  divided  In  accord- 
ance  with  this  conclusion. 

We  concur:  ANGELLOTTI.  C.  J.; 
SBAW.  J.;   MBIiVIN,  J.;  HfiNSUAW,  J. 
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CORP.  et  al.   (Sac.  2462.) 
(Supreme  Coart  of  California.   Dec.  14,  1917. 

Rehearlnc  Denied  Jan.  10, 19ia) 
1.  APPKAL  ASD  EbROB  4=3343(4)— HASUI.E68 

Beeoe— Stbikikq  Otit  Pleading. 
Where,  had  the  motion  to  strike  been  de- 
nied, the  complaint  would  nevertheless  have 
been  obnoxious  to  the  general  demurrer  inter- 
posed, it  Ib  unneceasar;  to  consider,  the  alleged 
error  in  granting  the  motion. 

SL  COBPOKA'nONB  ^33121(4)— BaIA  OF  StOCK— 

Rescission  —  CoNomon  PEEOEDEwr-iREa- 

TOEATION. 

A  complaint  for  resdasioD  of  a  Bale  of 
•barea  of  stock  and  recovery  of  the  purchaBe 
price  on  the  ground  of  false  and  fraudulent  rep* 
reseotatlonB,  alleging  that  plaintiff  comes  now 
and  tenders  return  of  the  stock  and  consents  to 
the  cancellation  of  all  agreements  and  obliga- 
tioua  created  or  intended  to  be  created  thereun- 
der, was  demurrable,  in  the  absence  of  any  aver- 
ment showing  the  stock  to  be  worthless  or  that 
the  sellers  were  able  to,  or  had  upon  tender 
thereof  before  suit  refused  to,  return  the  pur- 
chase price  received  by  them,  in  view  of  Civ. 
Code,  I  1691,  Bubd.  2,  providing,  that  when  not 
effected  b;  consent  the  party  seeking  rescission 
must  restore  to  the  other  party  everything  of 
value  he  has  received  from  him  under  the  con- 
tract or  must  offer  to  restore  the  same  upon 
condition  that  each  party  ^all  do  likewise  un- 
less the  latter  is  unaole  or  positively  refuses  to 
do  BO. 

Department  2.  Appeal  from  Superior 
Court,  Sacramento  County ;  Cbariea  O.  Bus* 
ick,  Judge. 

Action  by  Lizzie  K.  Falrclilld  against  the 
Western  Securities  Corporation  and  others. 
Judgment  dismissing  ftctim,  and  plaintiff  ap- 
peals. Affirmed. 

I*  T.,  HatfMd,  of  Sacrainiento,  for  apitel- 
lanL  Burnt  &  Brand  and  W.  B.  Eleinsorge. 
all  of  Sacramento,  and  CL  A*  Tuttl^  of  Eu- 
reka, for  respcmdentfl. 

VICTOB  K  SHAW,  Judge  pro  tern.  In 
tbls  action  plaintiff  souf^t  a  rescisedon  of  g^e 
of  200  shares  of  tti  capital  stock  made  to  her 
by  the  California  Guaranty  Life  ft  Accident 
Insurance  Company  and  the  recovery  of  $500 
paid  aa  consideration  for  the  purchase  there- 
of. As  appears  from  the  bill  of  exertions, 
motions  made  by  defendants  California  Guar- 
anty Llf6  ft  Acddent  Insurance  Company 
and  J.  W.  Carmichael  for  an  order  of  court 
striking  out  certain  portions  of  the  first 
amoided  complaint  and  substantially  all  of 
a  snpplementel  complaint  flled  by  leave  of 
court  were  granted.  Thereafter  plaintiff  filed 
an  uigrosM  cor^  ot  the  first  amended  com- 
plaint omitting  therefrom  the  portions  so 
stricken  out  by  order  of  court  to  which  said 
defendants  interposed  a  demurrer  upon  both 
general  and  spedal  grounds,  ^e  court  by 
an  orHer  In  general  terms  sustained  the  de- 
murrer as  to  each  defendant,  and  plaintiff 
was  granted  20  d^s  in  which  to  amend  her 
complaint  At  the  expiration  of  the  time  so 
granted,  plalnttfl  having  failed  to  exercise 
her  right  to  file  an  amended  complaint,  a 


judgment  dismissing  the  action  as  to  said  de-- 
fendants  California  Guaranty  Life  ft  Acci- 
dent Insurance  Company  and  D.  W.  Oanni- 
chael  was  entered,  from  which  plaintiff  pros- 
ecutes this  appeal. 

[1]  As  we  view  the  case,  it  is  unnecessary 
to  consider  the  alleged  error  predicated  upon 
the  ruling  of  the  court  In  granting  the  motion 
to  strike.  This  for  the  reason  that,  had  the 
motions  been  denied,  the  complaint  would 
nevertheless  be  obnoxious  to  the  general  de- 
murrer Interposed. 

[2]  The  ground  of  rescission  was  on  ac- 
count of  the  alleged  false  and  fraudulent 
representations  ab  to  material  facts  made  by 
defendants  to  plaintiff  by  reason  whereof 
she  was  Induced  to  pay  them  $500  in  consid- 
eration of  which  they  sold  and  delivered  to 
her  a  certificate  for  250  shares  of  the  capital 
stock  of  the  California  Gllaranty  Life  &  Ac- 
cident Insurance  Company,  which  shares  of 
stock  at  the  time  of  filing  the  complaint  she 
retained  in  her  possession.  Not  only  is  there 
a  failure  on  the  part  of  plaintiff  to  aver  that 
the  stock  so  held  by  her  was  of  no  value; 
but  on  the  contrary  the  allegations  of  the 
complaint,  Indicating  as  they  do  that  the 
stock  had  a  substantial  value,  are  wholly  In- 
conslstMit  therewith.  Subdivision  2,  I  1691, 
of  the  Civil  Code,  provides  that  when  not 
effected  by  consent  the  parties  seeking  a  re- 
scission "must  restore  to  the  other  party 
everything  of  value  which  he  has  received 
from  him  under  the  ctmtract;  or  must  offer 
to  restore  the  same,  upon  condition  that  e&ch. 
party  shall  do  likewise,  unless  the  latter  Is 
nnaUe  or  positively  refuses  to  do  so."  In 
the  absence  of  any  averment  showing  the 
stock  to  be  worthless  or  that  defendants  were 
able  to  or  had  upon  tender  thereof  refused 
to  return  the  $500  so  received  by  them  as  the 
purchase  price  therefor,  and  there  are  none, 
an  allegation  showing  compliance  with  this 
provision  of  the  statute  was  an  essential 
prerequisite  to  a  statement  of  a  cause  of  ac- 
tion for  rescission  against  defendants  or  ei- 
ther of  them. 

The  complaint  contains  a  statement  that: 

"Plaintiff  comes  now  and  tenders  return  of 
the  certificates  for  250  shares  of  the  stock  is- 
sued to  her  *  •  •  and  consents  to  the  can- 
cellation of  all  agreements  and  obligations  cre- 
ated or  intended  to  be  created  hereunder." 

.Oonnsel  fionr  appellant  Insists  that  this  al- 
l^atliHi  is  a  sufficient  showing  of  compllflncp 
with  the  statute  In  suiqwrt  of  whldi  be  cites 
authorities  from  this  and  other  jurisdictions 
InrolTlng  cases  when  the  plaintiff  holding 
promissory  notes  of  the  defendant  sought  re- 
scission without  offering  to  return  the  same. 
Such  cases,  as  pdnted  out  in  Kelley  Ow- 
ens. 120  Cal.  502,  47  Pac  869,  52  Pac.  TOT. 
Gowen  T.  Bloomberg,  68  N.  J.  Law,  386,  49 
Atl.  451,  and  Coghill  y.  Boring,  15  Cal.  218. 
are  Inapplicable  to  cases  of  this  character.  In 
this  case  the  stock  was  of  snbstanUal  value, 
and.  In  the  absence  of  anything  pleaded  ex- 
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caslii£  plalotiff  from  bo  doing,  it  was  her 
duty,  npon  declaring  that  it  was  not  her  prop- 
erty to  restore  or  offer  to  restore  it  to  de- 
fendants upon  condition  that  they  repay  to  her 
the  $500  so  paid  therefor,  thus  prior  to  bring- 
ing suit  affording  them  an  opportunity  to 
join  in  the  act  of  rescission.  That  under  the 
circumstances  shown  to  exist  she  was  not 
entitled  to  a  decree  declaring  the  sale  re- 
scinded Is  sni^orted  by  Glflord  t.  CarTill, 
29  Oal.  589 ;  Herman  t.  Haffenegger,  54  Cal. 
161;  Collins  y.  Townsend,  68  Cal.  60S;  Kel- 
ley  V.  Owens,  supra;  Buena  Vista,  eta,  t. 
Tuohy,  107  Oal.  243,  40  Pac.  886 ;  Loalza  t. 
Superior  Court,  85  Cal.  81,  24  Pac.  707,  9  L. 
R.  A.  S76,  20  Am.  St  Rep.  197;  Hammond 
T.  Wallace,  85  Cal.  531,  24  Pac.  837,  20  Am. 
St  Rep. '239;  Barton  t.  Stewart  8  Wend. 
(N.  T.)  239,  20  Am.  Dec.  692— in  «mne  of 
which  cases  the  f^cts  wen  almost  Ideitical 
with  those  here  involTed. 
The  Judgment  is  afQrmed. 

We  concur:  HBLVIN,  J.;  HBNBHAW,  J. 


In  re  ALLEN'S  BSTAm 
PBABSON  V.  ELLIOTT, 
(a  F.  83180 
(Sapreme  Oonrt  of  Oalifomia.    Dee  7,  1917.) 

1.  Wills  «=>427— Pkohaxd— Rrs  AjpjUDlCATA 
—Contest  op  Will. 

A  party  interested  in  a  will  who  had  legal 
notice  of  oonteat  of  the  will  on  the  ground  of  un- 
soundness of  mind  is  bound  by  a  decree  admit* 
ting  the  will  to  probate,  and  cannot  later  con- 
test the  will  on  that  groand. 

2.  Wills  *=»428  —  Pbobati  —  BnrDnre  Ov 
Whou— MonoB. 

The  probate  of  a  will  is  a  proceeding  In  rem, 
binding  on  all  persons  interested  in  the  will  who, 
being  coDstructlTely  notified  to  appear  at  the 
probate,  might  haTe  come  In,  and  who^  had  they 
come  in,  would  haTe  be«a  beard  for  or  against 
the  wiU. 

8.  Appeal  aitd  Baaoa  «=9l61(S>— Who  kat 

Appeal— "Pabtt  aogbieved.'* 
One  interested  in  a  will,  although  not  ap- 
pearing in  a  contest  of  the  wiD,  is  a  "party  ag- 
grieved," onder  Code  Civ.  Proc.  |  988,  relating 
to  appeals,  and  could  appeal  fnm  a  decree  ad* 
mlttmg  the  will  to  probate. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Berles,  AggrieTed 
Party.] 

Dq^artment  2.  Appeal  from  Superior 
Oonrt,  Alameda  Oonnty;  Wm,  8.  Wells, 
JudgSk 

In  the!  matter  of  the  estate  of  Andrew  Al- 
len, deceased.  A  will  was  offered  for  probate 
by  John  Elliott,  and  Hannah  A.  Pearson  con- 
tests. From  a  decree  dismissing  the  con- 
test, the  contestant  appeals.  Affirmed. 

Peter  J.  Crosby,  of  Oakland  (Stanley  R. 
Sterne,  of  counsel),  for  appellant  McNalr 
flc  St(Aer,  of  San  Frandaco^  for  resptfuSent 

HENSHAW,  J.  Andrew  Allen  died  testate, 
leaving  surrlvlng  him  two  adult  daughters. 


In'  March,  1016,  his  wHl  was  offered  for  pro- 
bata Thereafter  one  of  these  dangbten, 
Jane  A.  Allen,  filed  her  grounds  of  contest, 
and  tbfi  prc^nent  of  the  will  made  answer 
thereto.  Amongst  these  grounds  of  contest 
was  the  asserted  unsoundness  of  mind  of  the 
testator.  In  due  course  the  hearing  of  this 
contest  was  had  before  a  jury,  and  the  ver- 
dict of  the  jury  was  in  favor  of  the  ralidlt? 
of  the  will,  and,  of  course,  against  t&e  assert- 
ed unsouudness  of  the  testate's  mind  in 
Its  aecntlon.  This  was  on  the  ISth  day  of 
F^ruary,  1017,  and  the  court  thereupon  ood- 
tlnued  the  petition  for  probate  for  further 
proceedings  to  the  16tb  day  of  February, 
1917.  On  the  15tb  day'  of  February,  1917,  the 
other  daughter,  Hannah  A.  Pearson,  appel- 
lant herein,  filed  her  ground  of  contest  and 
served  copies  thereof  upon  the  pn^^onent  of 
the  will  and  upon  ber  sister.  The  ground  of 
contest  was  the  same  ground  of  unsoundness 
of  mind  upon  which  tt»e  determination  of  the 
Jury  had  just  been  nec^Ted.  This  secood 
contest  was  met  by  the  pn^tonent  of  Ibe  will 
with  a  motion  to  dismiss,  supported  by  affi- 
davit Tlie  hearing  of  all  tbes^  mattnen  wu 
duly  c<Hitlnued  until  the  OCb  day  of  Mardi, 
1917,  when  the  court  granted  Qie  motion  to 
dismlsa  The  contest  was  dismissed,  the  will 
was  admitted  to  probate^  imd  Hannab  A 
Pearson  appeals. 

Appellant  based  the  omtmtloa  ctf  ber  right 
to  be  beard  on  ber  ca^test  principally  npon 
the  ZSstatiel  of  HoUenko]>t  Cal.  678.  129 
Fac.  907,  but  to  this  the  condm^ve  answer  Is 
tbat  tbe  court  In  that  case  was  not  called  up- 
aa  to  cmstder,  and  tberefore  did  not  oonsider, 
the  pecnUar  features  presented  by  tbe  ease  at 
bar.  We  are  not  here  concerned,  as  was  tbe 
court  la  tbe  MoQenkc^  Case,  witb  tbe  ques- 
tion merely  as  to  the  time  whoa  a  contest 
could  be  filed,  nor  with  tbe  limitation  put  by 
tbe  law  npon  that  Ume.  We  are  here  cimcem- 
ed  with  tbe  effect  of  fbe  detenninntloa  tbe 
previous  contest  npcm  tbe  ri^t  of  tbls  ^ipel* 
lant  to  contest  at  an,  and  as  is  answered  Oie 
questlm,  Was  tbls  appellant  In  law  a  party 
to  and  bovnd  Iv  the  result  ot  tbe  prevloas 
contest?  BO  will  be  answered  the  question  as 
to  whethOT  or  not  the  court  erred  in  dismiss* 
ing  her  contest. 

It  Is  made  to  appear  tliat  this  c<mtestant 
was  a  witness  at  tbe  trial  and  gave  testimony 
bearing  upon  the  very  matter  of  the  asserted 
unsoundness  of  her  deceased  fathw's  mind. 
But  we  need  attach  and  do  attadi  no  legal 
weight  to  this  fact 

[1  ]  The  essential  tact  Is  that  by  the  provi- 
sions of  our  law  she  was  a  party  interested 
In  the  estate,  had  legal  notice  of  the  contest 
became  in  point  of  law  an  actor  in  It  and  la 
bound  by  the  result  The  legal  notice  of  the 
offer  of  the  will  to  probate  ran  to  all  those 
Interested  in  the  estate,  which  this  appel- 
lant was  unquestionably  one.  Code  dv.  Froc. 
SS  1303, 1304 ;  Grldley  v.  Boggs,  62  Cal.  190; 
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CorOs  T.  UnddTOO^,  101  Gal.  Hm,  86  Paa 
110. 

[2j  Tbe  probate  of  a  ^1  la  a  proceedlQg  in 
rem,  bliidlii,g  <hi  all  persons  Interested  in  tbe 
win  «lu^  telng  constructively  notified  td  ap- 
pear at  tbe  probate,  mlgbt  ban  come  In,  and 
who,  bad  they  come  In,  would  bare  been 
beard  tot  or  against  tbe  wlU.  Black,  Judg* 
menta,  {  638;  Est  of  Baker,  170  CaL  UO 
Pac.  089. 

[3]  The  Issue  of  sonndness  or  ansoandness 
of  mind  which  had  been  resolved  by  the  Jury 
in  favor  of)  the  validity  of  the  will  was  thus 
as  binding  upon  this  appellant  as  though  she 
herself  had  been  the  actual  contestant  She 
was  a  party  aggrlered  under  section  938. 
Code  of  Civil  Procedure,  She  bad  the  nn- 
questloned  right,  as  8n<^  heir  at  law  and  par- 
ty  aggrieved,  to  have  appealed  from  the  de- 
cree admitting  the  will  to  probata  Estate  of 
Crooks.  12S  Cal.  460,  58  Pac.  89;  Estate  of 
HcDermott,  127  Cal.  4S0,  50  Pac.  783 ;  Estate 
of  Golton.  101  5.127  FfLC.  ,643.  Bet  reme- 
dy tber^wie  wf/i  pj  )i\u^  »n  appeal*  and  not 
by  an  attempt  In  the  form  of  a  n^w  contest 
to  retry  an  l^foe  wbic^  bad  been  diedded  ad- 
versely to  her.  Tbe  co^  In  probate  there- 
fore did  not  err  In  dlamieglng  her  c^tept, 
and  tbe  decisee  eo  doing  U  affirmed. 

We  caunr:   MELYIN*  J.;  LOBIOAK,  J. 


In  n  MORBHOrSB  et  aL   (S.  F.  sm) 
(Supreme  Court  of  California.    Dee.  7,  1017.) 

1.  JuDGMEivT  «=»1S3(2)  —  Sb^xho  Auns  — 

TZICE-^MOTIOR— STATUTES.^ 

Under  Coda  Olv.  Proe.  I  47S,  novkUnx  fv 
Mttfaw  aside  Judtmanti  within  su  montbt  of 

rendiuon,  not  only  a  notice  of  mQtion,  but  the 
motion  itself,  must  be  made  within  alx  months. 

2.  JimouEHT  «s»141  —  Bcmno  Asinn  Tom 

JlTDOlBNm— MonON— DZSBOT  AOTlOlT. 

In  order  to  sat  aside  an  order  of  court  after 
six  months  on  motion*  the  order  most  show  on 
its  face  that  the  court  bad  no  jurisdiction  to 
enter  it,  otherwise  a  direct  action  Is  neeeMary 
for  relief. 

8.  OUAnnuK  Ann  Wasd  «se»18(S>— Imrjjm— 
Affoznthsht— Who  Ehistlbd  to  Notion-' 
Bights  op  MornEft. 
Where  after  a  separation  the  husband  went 
to  his  wife's  town  and  took  tiieir  children  into 
his  own  custody,  and  notified  her  of  his  act,  no- 
tice to  such  wife  was  aot  necessary  in  a  pro- 
ceeding to  have  the  husband  appomted  guard- 
ian, fne  rdatives  In  the  town  ot  aw  resltaice  of 
tiM  bviAud  baviagnotieeL 

Department  2.  Appeal  from  tbe  Snpedor 
Court.  City  and  Otiunty  of  San  Frandaco; 
George  H.  Oabaniss,  Judge. 

In  tbe  matter  of  tbe  goatdlanshlp  of  the 
persfHU  and  estates  of  Frank  Bevei^  More* 
boase  and  Marlon  If.  M<n^oaBe,  minora. 
Prank  B-  Uorehouse  was  aK>olnted  gnardl- 
an.  Mwie  M.  Mordionse  moved  to  set  aside 
tbe  appointment.  .From  an  order  vacating 
tbe  ai^ointment,  tbe  guardian  appeals.  Be- 
versed. 


H.  I.  Stafford  and  W.  F.  Staffwd,  both  of 
San  Frandsco.  for  appellant  Arthur  H. 
Sarendt,  of  Ban  Francisco,  fbr  respondent 

HENSHAW,  J.  The  facto  on  this  appeal 
are  not  la  dispute^  On  January  3.  1016,  the 
appellant  Frank  B.  Morehouse  and  the  re- 
spondent M^rle  M.  jUorehouse,  his  wife,  sep- 
arated. There  were  two  minor  children  of 
tha  marriage.  The  mother  took  the  two 
small  children  fr<Mn  tbe  family  home  in  San 
Francisco  and  went  to  Alameda  county,  where 
she  stUl  resides.  The  father  remali^  at  the 
family  home  In  San  Francisco.  On  June 
18,  1016,  the  father  went  to  ^ameda  and 
brought  tbe  cMldren  back  to  San  Francisco, 
writing  to  his  wife  that  he  had  dope  so  and 
inviting  her  to  return  to  the  family  h<xne. 
She  neither  answered  no^  returned.  On  Au- 
gust 3, 1016,  he  filed  a  petition  In  the  sui>erlor 
court  of  the  city  and  county  of  San  Francisco 
f<H:  the  appointment  of  himself  as  guardian 
of  the  children.  The  only  relatives  of  tbe 
children  residing  In  San  Francisco  at  the 
time  were  Blrs.  Stewart  an  aunt  and  Frank 
B.  Morehouse,  a  grandfather.  They  both  re- 
quested the  appointment  of  appeUant  In  writ- 
ing, and  both  bad  nptlcp  of  the  ai;^llcatlon. 

[1]  On  Auguat  8.  1916,  an  order  was  made 
appointing  appeUant  guardian  <)t  the  jwrsons 
aud  estates  of  the  minors.  On  February  1, 
1017,  the  mother  gave  notice  that  she  would 
move  to  set  aside  this  appointment  on  Feb- 
ruary  0.  1017,  wbtfdi  date  is  more  than 
six  months  after  the  order  appointing  ap- 
^llant  guardian  was  made  and  given.  The 
motion  tras  made  ien  February  9, 1017.  and  waa 
based  on  the  ground  of  fraud  and  lack  of 
Jurisdiction,  ^e  chargM  ot  fraud  were  vol- 
untarily TjttadraTn  and  the  cotui;  found 
that  no  fraud  had  been  practiced  or  attempt- 
ed, but  the  court  made  Its  order  vacatbig 
the  ai^^ctotment  mi  tbe  ground  that  "tbe 
ume  was  inadvertently  made,  In  that  the 
court  hftb  no  Jurisdiction  to  do  so.**  As  a 
motion  f<ff  relief,  predicated  upon  tbe  pro- 
visions of  section  478,  Code  (tf  Givll  Proce- 
dui:^  tbe  motion  having  been  made  mora 
thaii  six  montbs  after  the  date  of  the  Jadg- 
raeot,  tbe  eoort  sbould  have  refused  to  enters 
tain  It  People  t.  Ab  Sam.  41  CaL  645; 
Spencnr  r.  Branham.  100  Oal.  887,  41  Pac. 
1005;  Estate  of  Elkerenkotter.  126  OaL  S4. 
58  Paa  870.  It  Is  not  snOklent  that  notice 
shall  ft^  given  that  a  motl<Hi  will  be  made  aft- 
er tbe  dx  numtba.  I^ie  mottm  Itself  must  be 
made  anfl  tbB  actbni  ot  the  conrt  requested 
on  ft  vlthin  the  six  months. 

[1,  t]  U  fblknrs,  therefore,  that  tbB  order 
of  tbe  court  vacatittg  the  appointment  can  be 
upheld  only  if  the  decree  so  doing  is  T<dd  oa 
Itsihce.  It  is  contended  that  it  is  80  void  fbr 
lack  of  notice.  It  has  been  said  that  all  of 
tbe  relatives  in  the  dty  and  county  of  San 
Frandsoo  appeared  and  requested  the  ap* 
pointment  ot  the  appellant  In  writing,  and 
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the  order  appointing  the  gnardian  recites 
tbla  and  the  additional  fact  that  they  bad 
notice.  In  Whyler  v.  Van  Tiger,  14  Pac.  846, 
a  guardian,  'as  here,  had  been  appointed  with- 
out any  notice.  It  was  so  found,  and  an  at- 
tack was  made  upon  the  acts  of  the  guardian 
so  appointed  as  being  without  authority. 
This  court  declared  that:  "We  think  that 
Mrs.  Whyler  was  a  guardian  when  she  ex- 
ecuted the  lease  to  the  defendant."  The  only 
Jurisdictional  notice  required  Is  one  to  be  giv- 
en to  the  person  having  the  custody  of  the 
minor.  In  re  Lunberg,  148  Cal.  402,  77  Pac. 
1S6 ;  Estate  of  Elkerenkotter,  supra ;  section 
1747,  Code  Civ.  Proc. 

This  disposes  of  the  ground  upon  which, 
manifestly,  the  court  acted  In  setting  aside 
the  decree.  Respondent,  however,  forthw 
argues  that  the  order  of  appointment  Is  void 
on  Its  face  as  not  being  In  accordance  with, 
and  supported  by,  the  allegations  of  the  peti- 
tion, and  also  that  the  court  was  without 
jurisdiction  to  deprive  the  mother  of  her  ma- 
ternal rights  under  the  facts  pleaded  and 
found.  Without  regard  to  the  merits  of  the 
contentions  thus  advanced.  It  must  suffice 
to  say  that  they  are  not  such  as  to  establish 
a  lack  of  Jurisdiction  to  make  the  decree  com- 
plained of,  nor  yet  sufficient  to  establish  that 
the  decree  so  made  is  void  on  Its  face.  For 
any  such  relief  the  respondent  must  proceed 
by  direct  action,  and  not  by  motion  sucii  as 
the  one  here  under  consideration. 

The  order  appealed  from  Is  therefore  re- 
Tened. 

We  eoncnr:  ICBLTIN,  J.;  LDBIGAN,  J. 


(yjmk  T.  OOOK  et  al.   (fi.  V.  8194.) 
{Supreme  Court  of  California.   Dec.  12.  1917.) 

1.  Municipal  Cobpobations  «e:»187--Pouob 
Pewbionb— Natobe  or-"GBATnrrT." 

In  view  of  Const,  art.  4,  {  31,  prohibiting 
natDitieB  to  individuals,  eta,  penmons  tor  the 
familieB  of  policemen  provided  by  San  Francisco 
Charter,  c.  10,  {  8,  cannot  be  deemed  gratuities, 
bot  must  be  deemed  a  part  of  the  contemplated 
compensation  for  the  aervices  rendered  by  j>o- 
Ucemen,  the  pension  statnte  being  in  force  wBen 
the  services  were  rendered;  for  a  pension  la  a 
gratnfty  only  where  it  ts  granted  for  services  pre- 
viously rendered,  which  at  the  time  they  were 
rendered  gave  rise  to  no  legal  obligation, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flrat  and  Second  Series,  Oratuity.1 

2.  Municipal  CohpobaHOWB  «=>17eW  — Po- 
lice Peitsiowb— Statutes— Rbpbal. 

Where  pensions  are  predicated  merely  upon 
death  occurring  during  the  period  of  serrice,  anrl 
death  onlv  fixes  the  right  to  a  penai<m,  a  repeal 
of  the  pon!)ion  statute  Defore  death  destroys  the 
pension  right 

3.  PBITBIOIfS  «3>1  —  COKBTBUOnON  OT  STAT- 

tnns— LiBERAi,  ConsnuonoN. 
Pension  statutes  serving  a  beneficial  purpose 
are  to  be  liberally  construed. 

4.  Statutes  «=>263  —  Conbtbuctiow  —  Pao- 
BFEcnvE  Effect. 

Statutes  diall  be  given  a  proBpeetive  effect 
and  not  a  retrospective  effect,  unless  the  lattn 


effect  Is  made  compolsory  by  the  langaaie  of  the 

act 

0.  Municipal  GoBPOBAinoiTs  «=»1S7— Poliob 
Pensions— Statutes— CoNBTBUOTioN. 
San  Francisco  Charter,  c.  10,  art  8,  declar- 
ed at  the  time  a  policeman  received  injuries 
which  finally  caused  his  death  tliat  commission- 
ers, oat  of  the  police  and  pettBi<m  fund,  should 
provide  for  the  umily  of  any  t^eer  who  was  an 
employe  of  the  department  who  may  have  been 
killed  while  in  the  performance  of  his  duty. 
Thereafter,  but  before  the  death  of  the  police- 
man, the  provision  was  amended  so  as  to  dedare 
that  commissioners  shalL  out  of  1h«  police  relief 
and  pension  fund,  provide  for  the  family  of  any 
officer,  member^  or  employ^  of  the  department 
who  may  be  killed  or  injured  in  the  perform- 
ance of  bis  duty,  and  who  shall  have  died  within 
one  year  from  the  date  of  auch  injury.  Held, 
that  as  statutes  should,  if  possible,  be  givw  a 
prospective  effect  ^d  as  pension  acts  are  to 
be  liberally  construed,  the  widow  of  a  policeman 
Is  entitled  to  a  pension  under  the  old  act,  her 
rights,  which  came  into  being  on  the  oocurrwcc 
of  the  injury,  not  being  affected  by  the  change  in 
the  statute. 

In  Bank.  Appeal  frmn  Superior  Court 
City  and  County  of  San  Frandsco;  Bernard 
J.  Flood,  Judge. 

Petition  by  Mary  O'Dea'  fbr  a  writ  of  man- 
date against  Jesse  B.  Cook  and  others,  as  the 
Board  of  Trustees  of  the  Police  and  Pension 
Fund,  and  Kate  Conway,  Secretary  of  the 
Board.  From  a  Judgment  tor  petitioner,  n- 
spondenta  appeal.  Affirmed. 

Percy  V.  Long,  Oeo^  LnU,  and  Blaaitoe 
1?.  Do(^g,  Jr.,  oU  ct  Ban  Fnui<:l8co,  tor  ap- 
pellantB.  AUdreir  T.  Barker  of  Sen  VaaieAB- 
00,  tot  reapondent. 

HENSHAW,  J.  Edward  CDea  was  a 
member  of  the  poUca  department  of  the  dty 
and  county  of  San  Frandsco  when.  In  De- 
cember, 1912,  In  the  performance  of  hla  dn- 
tlea,  he  received  Injuries  whldi  directly  and 
approximately  caused  his  death  oa  Mardi 
8,  191S,  two  years  and  three  months  there- 
after. The  foregoing  statement,  so  far  as 
this  appeal  la  concerned,  stands  as  an  ad- 
mitted ftict.  After  his  death  his  widow  made 
application  to  the  trustees  of  ttie  police  re- 
lief and  pension  fund  of  the  city  and  county 
of  San  Francisco,  seeking  Oie  pension  which 
she  asserted  was  due  her  under  the  law. 
Upon  the  trustees'  refusal  to  recognise  the 
validity  of  her  demand  she  brought  her  ac- 
tion In  mandate  In  the  superior  court,  set- 
ting forth  the  foregoing  facts.  The  board  of 
trustees  filed  a  general  demurrer  to  her  com- 
plaint, which  was  overruled.  They  declined 
to  answer  further,  and  Judgment  In  mandate 
was  given  In  favor  of  the  widow.  From  this 
Judgment  the  board  of  trustees  has  appealed. 

[1]  At  the  time  O'Dea  sustained  the  In- 
juries which  resulted  In  his  death  the  law 
(found  In  the  charter  of  San  Francisco,  art. 
8,  c  10)  declared  that  the  commissioners, 
out  of  the  police  relief  and  pension  fund, 
shall  provide  for  the  family  of  any  officer, 
member,  or  employ^  of  the  d^rtment  who 


^9>For  otlMr  eaass  set  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  Dlgwti  sad  Indeiss 


Digitized  by 


Google 


CaL) 

may  be  kUIea  wblle  In  On  performance  of 
Us  duty,  as  follows : 

"First  Should  the  decedent  be  married,  hia 
widow  fiball,  so  long  aa  she  may  remain  un- 
married, be  paid  a  monthly  pension  equal  to  one- 
half  of  die  aala»  attadied  to  the  rank  held  by 
the  decedent  at  the  time  of  hie  death.  *  • 

SubseqneDt  to  the  time  when  O'Dea  soe- 
talned  bis  injuries  and  while  be  was  Buffering 
therefrom,  this  provision  of  the  durtaar  was 
amended  to  read  as  foUowa: 

"Sec.  4.  The  oonmisiimiWB  ihall.  out  of  the 
police  relief  and  pension  fund,  provide  as  fol- 
lows for  the  family  of  any  officer,  member  or  em- 
ployA  of  the  department  who  may  be  killed  or 
injnred,  while  in  the  performance  hia  duty, 
and  who  shall  have  dud  within  one  year  from 
tttB  date  of  such  iu^try.  •   •  •  " 

The  refusal  of  the  board  to  rec<^lEe  the 
widow's  claim  was  based  npon  its  view  that 
at  the  time  of  O'Dea'e  deatb,  when  the  widow 
tor  the  first  tlnje  became  entitled  to  a  i>enslon 
on  account  of  deatb,  the  controlling  law  un- 
der wblcb  it  could  be  immted  was  that  tounA 
in  the  amendment  of  1913,  and  as  O'Dea  ad- 
mittedly bad  not  died  within  one  year  from 
tbe  date  of  hia  injury  the  widow's  claim  was 
not  allowable^  Upon  this  appeal  this  is  the 
proposition  argned,  and  in  tbe  argument  it 
is  pointed  out  that  the  amendment  was  made 
to  relieve  from  tbe  uncertainty  as  to  the 
length  of  time  which  must  elapse  between 
injury  and  deatb,  which  uncertainty  was 
noted  In  Edwardg  v.  Sweigert,  15  Cal.  App. 
003, 115  Pac.  256.  Further,  appellant  Insists 
that  the  respondent  bad  acquired  no  vested 
rights  to  a  pension  wblcb  the  amendment 
could  not  take_^  away,  and  that  whatever 
lights  she  did  possess  were,  In  fact,  taken 
away  by  the  amendment  end  by  virtue  of  the 
fact  that  her  husband  did  not  die  within  one 
year  after  sustaining  his  Injuries. 

A  pension  such  as  this  law  contemplates 
Is  not  a  gratnity  or  a  gift.  If  it  were,  all 
of  the  provisions  pertaining  to  It  would  be 
■void,  under  the  Constitution  of  the  state. 
Art.  4,  J  31 ;  Taylor  v.  lllott.  123  Cal.  497,  56 
Pac  256.  A  pension  Is  a  gratuity  only  where 
It  is  granted  for  services  previously  render- 
ed, and  which  at  the  time  they  were  rondpr- 
cd  gave  rise  to  no  legal  obllgntlon.  United 
Statee  t.  Teller.  107  U.  S.  64.  2  Sup.  Ct.  39. 
27  l>.  IM.  352 ;  Mahon  v.  Board  of  Education, 
171  N.  T.  263.  e»  N.  E.  1107,  89  Am.  St.  Rep. 
810;  State.  etc„  v.  Love.  89  Neb.  149,  131 
N.  W.  196.  34  U  R.  A.  (N.  fl.)  607,  Ann.  Cas. 
1912C.  542.  But  where,  as  here,  services  are 
rendered  under  such  a  pension  statute,  tbe 
pension  provisions  become  a  part  of  the  con- 
templated compensation  for  those  services, 
and  so  In  a  sense  a  part  of  the  contract  of 
employment  Itself.  Hammltt  v.  Gnynor  (Sup.) 
144  N.  T.  Snpp.  123;  State,  etc..  t.  liOve. 
snpra;  People,  etc.,  r.  Abbott,  274  111.  380, 
113  N.  W.  696. 

[21  Cases  are  abundant,  many  of  them  are 
dted  by  appellants,  where  pensions  are  pred- 
icated merely  upon  the  death  occurring  dur- 
ing the  period  of  service.  As  death,  and 
death  only,  by  the  terms  of  these  statutes 
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fixes  the  rU^t  to  a  pendoo,  a  repeal  befne 
deatti  operates  to  destroy  the  penaiw  right. 
Such  are  the  caaes  of  Peanie  t.  Bela,  80 
Cal.  266,  22  Pac.  176;  Oobm  t.  Hoidenwn* 
10  CaL  App.  89, 124  Pac.  1037. 

[3]  It  is  a  firmly  established  principle  of 
Judicial  construction  that  pension  statutea 
serving  a  beneficial  pnrpOBe  are  to  be  liber- 
ally construed.  Walton  r.  CMton,  9  How. 
(60  U.  S.)  355,  15  L.  Ed.  668;  Hanacom  t. 
Maldoi,  etc.,  Gaa  Ll^C  Co..  220  Mass.  1, 
107  M.  B.  426.  Ann,  Oas.  1917A,  145. 

(4]  A  fondamoital  and  mUversal  role  In 
tbe  conatmction  of  statutes  is  tbat  they 
shall  be  given  prospectiTe  effect  and  not  ret- 
rospective efftet,  unless  sndh  latter  effect  la 
made  c<mipnlsory  by  the  language  of  the  act 
Itself.  Vanderbllt  t.  AU  Persons,  163  Cal. 
507.  126  Pac.  158. 

[B]  Nothing  In  this  act  forces  tbe  conclu- 
sion that  it  waa  Aeslgned  to  apply  to  past 
injuries  which  thereafter  might  result  In 
death.  '  Its  reasonable  constructloD,  under 
the  rules  of  interpretation  above  given.  Is  tbat 
it  was  designed  to  apply  to  cases  arising  in 
the  future,  and  to  set  a  time  limit  as  to 
them  alone.  It  tberefmre  does  not  dispose  of 
the  matter  to  say  merely  that  the  respondent 
had  no  vested  right  in  tbe  pension  until  the 
death.  True,  she  had  no  sucb  vested  right 
True,  she  could  secure  no  widow's,  pension  at 
all,  unless  tbe  deatb  occurred  under  the  dr- 
cumatauces  contemplated  by  the  statute,  but 
from  tbe  very  moment  that  ber  husband  aua- 
talned  bis  fatal  injuries  In  the  performance 
of  bis  duty  she  bad  a  right,  springing  from 
the  fact  of  the  infliction  of  the  fatal  Injury, 
to  the  pension  If. and  when  deatb  ensued, 
and  that  right,  since  we  are  not  compelled  to 
give  the  amendment  a  retrospective  effect, 
was  a  right  existing  and  continuing  to  ex- 
ist under  the  unamended  law.  In  its  es^ce 
the  principle  Is  the  same  as  tbat  which  gov- 
erns the  legal  right  of  action  for  death.  It 
is  the  injury  which  creates  the  right,  thou^ 
the  right  of  action  Itself  does  not  arise  until 
death  follows  the  Injury. 

"While  the  action  lies  to  recover  damages  for 
death,  death  does  net  constitute  the  tort.  The 
fact  of  deaiA  is  not  the  tort,  bnt  its  conseqaonoe. 
Negligence,  unlawful  violeDce  of  a  wrongful  act 
is  the  tort,  although  death  must  result  from  in- 
jury caused  by  anch  negUicence,  violenee,  or  act 
before  tiie  statutory  cause  of  action  aeemee.** 
Van  Doren  t.  Pennsylvania  B.  Co.,  03  Fed.  260. 
35  C.  C.  A.  282. 

Analogous  in  principle  la  the  case  of  Banr 
r.  Court  of  Oommao  Pleas,  88  N.  J.  Law.  128, 
96  AtL  627.  An  employ^  bad  snstatned  inju- 
ries. He  filed  bis  petition  for  compensation 
more  than  two  years  after  the  occurrence 
of  the  accident  At  the  time  of  the  accident 
there  was  no  limitation  prescribed  by  law 
concerning  the  time  when  application  for 
compensation  sboQld  be  made,  but  before  he 
filed  his  appllcatl<m.  by  amendment  tbe  stat- 
ute fixed  a  time  limit  of  (me  year  after  the 
occurrence.  It  waa  argued  tbat  his  aiq;>iica- 
tion  was  filed  too  late  and  was  barred  by  the 


O'DEA  T^OOOK 


Digitized  by  Google 


368 


168  PACIFIC  BBPORTER 


•very  terms  of  the  statute,  teere  the  conrt 
refaaed  to  give  the  act  a  retrospectlTe  effect 
and,  holdli^  to  the  **wiSl  recogntzed  and  es- 
tablished rale  that  a  statute  shall  have  a  pro- 
qpecUTe  effect  only,**  decreed  that  tiie  amend- 
ed statute  ct  llmltatlm  ajwUed  only  to  cases 
arising  thereafter. 

For  Qiese  reasons  tba  Judgment  appealed 
from  Is  affirmed. 

We  concur:  ANOBLLOTTI,  a  J.;  SLOSS, 
J.;  8HAW,  X;  MBLVIN,  J. 


ZIBBBS  et  aL  t.  MOUNSBT  et  nz. 
(L.  A.  4121.) 
(Ba^eme  Court  of  Ottliforoia.   Dec  13,  lfil7. 
Rehearing  Denied  Jan.  10,  1918.) 

1.  Bixu  AitD  Nona  ^saSOS-^TunroB— Ad- 

MIBSIBIUTT.  , 

In  action  id  note  tor  IkroKers  commissi  on 
vhereln  defendants  set  op  Mod  In  that  plain- 
tiffii,  in  arrsngiog  exchaxife  of  hmds,  agrMd  to 
take  one-half  of  contmluioa  from  each  partj, 
and  accepted  $1,000  from  otuerA,  but  represented 
that  such  othen  paid  $2,000  and  so  secured  the 
note  in  aoit)  it  was  error  to  efcclade  the  agree- 
ment by  whidi  plalntiffii  accepted  $1,000  from 
one  dide. 

2.  Bills  and  NoTk8^^S20  — Fbaud  — Bvi- 

DENCB— StJtnCIKT*CT. 

Where  pertfes  stipolited  that  an  aheent  wit- 
aeea  would  testi^  to  fraud  indudng  the  note  in 
suit,  without  objection  to  its  competeucy,  and  no 
other  evidence  as  to  fraud  was  admitted,  find- 
ing that  tiiere  wai  no  irand  was  wtUunit  sap- 
put 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  Cdnnty;  Fred  H.  Taft, 
Judga 

Action  by  Joseph  Zltbes  and  H.  W.  fiedg- 
co(^,  copartners  doln^  business  as  Zlrbes  & 
Hedgcoch,  against  'Q.  A.  Houosey  and  wife. 
Judgment  for  plaintiffs,  and  order  denying 
new -trial,  and  defendants  appeal.  Bevcrsed. 

I^nn  Helm,  Bl.  S.  WUllama,  and  W.  T.  Mc- 
Neelyi  all  of  Los  Angeles,  for  appellants. 
Clyde  S.  (Mm,  of  Loa  Angdea^  tox  leqtond- 
ents. 

VIOTOa  E.  SHAW,  Jndge  pro  tem.  Ao- 
tion  to  recover  ut>on  a  promissory  note  ex- 
ecuted by  defendants.  Judgment  went  for 
plaintiffs  from  which,  and  an  order  denying 
their  motion  for  a  new  trial,  defendants  ai>- 
peaL 

Plainttfb  as  real  estate  brofc^  And  acting 
fts  the  agents  of  both  parttes,  n^otlated  an 
exchange  property  VBhKd.  at  $100,000 
owned  Iv  defendants  for  proper^  of  Uke 
nine  owned  by  J.  0.  Wilson.  The  bote  In- 
TolTed,  f&r  the  sum  of  $2,600^  was  given 
defendants  tot  commtedons  claimed  to  be  due 
from  deffendanta  to  plaintiffs  tor  the  serrioes 
80  mdered. 

In  th^  answer  the  defendants  admitted 
the  making  of  the  note,  but  aUefsd  Us  eace- 
cntlon  was  procured  by  fraud  and  deceit  of 
plaintiffs.  In  that  before  and  at  the  time  of 


the  making  of  tile  eircbange  it  was  agreed 
that  defendants  should  pay  as  conmiisslon 
a  sum  equal  to  that  paid  by  said  Wilson  as 
his  share  tiiere<^,  whi<di  amount  was  by 
phdntiffs  represented  to  defendants  as  belnff 
$2,606,  whereas,  in  truth  and  in  fiict,.the 
amount  of  the  commission  hxacted  from  Wil- 
son, and  wUcSi  he  agreed  to  pay  plaintiffs, 
was  the  sdm  of  $1,000  r  that  defendants  be- 
llertug  said  representations  to  be  true,  and 
in  reliance  thereon,  were  thus  decelTed  and 
thereby  Induced  to  execute  the  note  in  the  sum 
of  ^.500. 

The  allied  errors  complained  of  are  due 
to  rulings  of  the  court  in  excluding  evidence 
offered  in  support  of  the  allegations  of  fraud. 
At  the  trial  the  pbttles  stipulated  that  Mary 
.Locena  Mounsey,  then  absent,  should  be 
deemed  as  teatlfylfag  to  the  truth  of  the  alle- 
gations of  fraud  contained  in  the  answer. 
Her  codefendant  was  called  aS  A  witness  fbr 
defendants  and  in  snbstancb  testified  that  in 
view  of  the  f&ct  tbat  the  properties  of  the 
parties  to  the  exchange  were  of  like  value, 
hamely,  $100,000,  It  was  agreed  that  they 
should  pay  exactly  the  same  commlBsIon,  and 
that  <Hie  of  the  plalntiffa,  Mr.  ^lirbes,  repre* 
sented  to  the  defendants  that  Mr.  Wilson 
was  b  pay  2%  per  cent  of  said  valuation  of 
hla  prc^rty.  Thereupon  the  witness  was 
asked  whether  or  not  he  relied  uptm  such 
statements,  to  which  the  court  sustained 
plaintiffs'  objection  that  It  was  irrelevant 
and  immaterial.  A  proposal  tor  the  exchange 
executed  two  days  before  the  inaktug  of 
the  note,  and  contalnlag  a  provision  that  de- 
fendants should  pay  a  commission  of  $2,600, 
on  which  was  Indorsed  an  acceptance  there<tf 
purporting  to  be  signed  by  Wilson  and  wife 
whereby  they  agreed  to  pay  a  commission  of 
$3,600.  was  on  the  cross-examination  of  the 
witness  received  in  evidence. 

[1  ]  Thereupon  Wilson  was  called  as  a  wit- 
ness, and  produced  an  agreement  made  with 
plaintiffs  fixing  the  commlsslcHi  which  be  was 
required  to  pay  plaintiffs  at  $1,000,  which 
document  the  court  refused  to  admit  fn  evi- 
dence, or  permit  the  witness  to  state  the 
amount  of  the  commission  exacted  by  plain- 
tiffs from  him  in  negotiating  said  exchange 
of  properties,  and  likewise  refused  to  permit 
testimony  c^ered  to  the  effect  that  defend- 
ants' assent  to  the  amount  of  $2,600  commis- 
aion  apedfled  In  the  agreement  was  procured 
by  like  false  representations  aa  those  whldi 
induced  Utott  to  ucecute  the  note.  That  aadk 
action  constituted  prejudicial  error,  to  our 
minds,  admits  ot  no  doubt  It  Is  appatrat 
from  the  record  that  the  learned  trial  Judge 
in  making  the  rulings  complained  of  accepted 
the  view  of  counsel  for  remiondenbi  here 
urged,  that  such  evidence  was  Inadmissible 
fbr  tiie  reason  that  It  was  sought  thereby  to 
vary  the  tnrma  of  a  written  Instrument  by 
parol  testimony,  whneas,  In  fact,  its  pur- 
pose was  to  establhih  that  audi  Instrnmeot 
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was  procured  1^  fraud  as  alleged  In  ttie  an- 
swer. 

[2]  Moreover,  It  baving  been,  without  otdec- 
tlon  to  Its  competent^,  stlpnlated  that  Mrs. 
Monns^  might  be  deemed  as  testifying  to  the 
tmth  of  the  allegations  of  fraud  as  to  whldi 

there  was  no  contradictory  evidence  offered 
by  plaintiffs,  the  adterse  finding  thereon 
made  by  the  court  Is  witiiout  support. 
The  judgment  and  order  are  reversed. 

We  amcdr:  'itSVTJS^  X;  iSEJSBRA^,  J. 


FUUCJaB  T.  rOUUESR,  (U  A.  40eBJ 
(Supreme  Oourt  of  GsUfofnia.-  Dec  11,  1917.) 

1.  EJECxUSm  (e=»65  —  PuEADiNQ  —  Strrn- 

CIENCY. 

Complahit  all«slDe  tiiat  plaintiff  was  Jaw- 
foUy  ia  pouenton  and ,  bad  title  to,  as  a 
homestead  eptryman  under  the  laws  of  the  Unit- 
ed States,  the  prooerty  In  controversy,  that 
plaintifr  has  been  and  now  ii  entitlM  to  the  pos- 
wsdfm  of  said  land,  and  has  held  and  now 
holds  titU  thereto  a«  snoh.  homestead  entcy- 
man,  and  that,  while  j>lalntiff  was  In  Dossestion 
0f  and  eatitlea  to  the  possession  of^  and  had 
title  to  said  land,  as  sudi  homestead  entry- 
man,  the  defendant  wrongfully  entered  into  pos- 
session of  a  portion  of  the  land  and  ousted 

Slaintiff  thertfrom*  and  now  wnm^faUy  with- 
olds  possession  thereof,  ib  Bufll<dent. 

2.  Px^DiNo  «sB8(ili)  —  Facts  ob  Conolxt- 

Snc^  aUegationa  are  of  ultimate  facta,  and 
not  of  conclusions  of  law. 

8.  CJOUKTO  j«:B4fi9(5)  ~  JUBISDIOTIOII  —  fiXATE 
COtTBTS— HOUESTEAD  BNTftlKS. 

Stat^  eddrtt  have  jnrlMiction  to  determine 
eoBflcdng  elainw  to  tho  poBsssrion  fif  land 
after  a  hooiaMead  entry  lias  been  made. 

DietRtttmcAt  1*  Appakl  thtm  BnlMrn^ 
Goart,  flkn  ble^  Otnmty;  W.  A.  Bloline. 
JndiKe. 

Action  by  Ohatles  H.  VVai^r  a^ftltast  Pres- 
toh  B.  Fult^.  Judgment  fbt  plkintUt,  ind 
defendant  an>eal8  <m  the  Jndgment  roll.  Af> 
firmed. 

B.  N.  Dyke,  of  Imjperial,  for  appellant  E. 
L.  HotchklBS,  fj£  Sah  t^gd,  for  re^ndent 

SLOSS.  j.  judgment  went  for  plaintiff  In 
this  action  to  i-ecover  possession  of  #  tract  of 
land  in  San  Diego  connty.  lite  defendant 
app^la  on  the  Judgment  roll. 

The  complaint  alleged  that  on  February  13, 
1912,  plaintiff  was  Lawfully  in  possession  o^ 
and  bad  title  to,  as  a  homestead  eptryman 
under  the  laws  ol  the  United  States,  the  prop- 
erty In  controversy ;  that,  ever  since  said  date 
pUUntiir  has  been,  and  now  is  entitled  to  the 
poB8es8i<m  of  said  land,  and  baa  held,  and 
BOW  holds,  title  thereto  as  such  homestead  en- 
tiTman ;  that  on  or  about  Decembar  4, 1013, 
while  plaintiff  was  In  posaesaiaa  of  and  en- 
titled to  the  possession  of»  and  had  title  to, 
said  land,  as  such  homestead  entryman,  the 
defendant  wrongfully  entered  into  possession 
ot  a  portion  of  the  laud  and  ousted  plaintiff 


thraefrom,  and  now  wrougfnlly  wlQitaolds 
possessifHi  thereof. 

The  deC»dant  demurred  on  the  grounds 
that  the  complaint  did  not  state  facts  suf- 
ficient to  ocmstltnte  a  cause  of  action,  and 
that  the  court  bad  no  Jurisdiction  of  the  sub- 
ject-matter. It  Is  urged  that  error  was  com- 
mitted in  overruling  the  demurrer. 

[1 , 2]  In  support  of  the  first,  or  general, 
ground,  It  la  argued  that  there  la  no  proi}er 
averment  <d  facte  showing  the  nature  and  ex- 
tent of  the  title  claimed  by  plaintiff.  We  see 
no  force  bi  the  objection.  It  has  been  held 
in  this  state  that  It  Is  sufDclent,  In  an  action 
of  this  diaracter,  to  allege  that  plaintiff  was 
In  possession  of  the  land  when  he  was  ousted 
by  defendant.  Hutchinson  v.  Perley,  4  Cal. 
33,  60  Am.  Dec.  678.  But  If  It  be  necessary 
that  be  allege  his  ownership,  he  complies 
with  the  requirement  when  he  pleads  that  he 
has  title  as  entryman  under  the  homestead 
laws  of  the  United  States.  The  fee  being  In 
the  United  States,  the  only  Interest  which 
the  plaintiff  could  have  was  his  possession 
and  the  right  of  purchase  vested  in  him  as  en- 
tryman. Malony  v.  Adslt.  175  U.  S.  281,  20 
Sup.  Ct  115,  44  U  Ed.  163.  This  interest 
the  complaint  described  lii  terms  which 
amounted  to  an  allegation  of  ultimate  fact, 
rather  than,  as  appellant  claims,  a  condusloa 
of  law.   See  Malony  v.  Adslt,  supra. 

[I]  The  point  that  the  state  courts  are 
without  Jurisdiction  to  determine  confllctlug 
claims  to  the  posseBslon  of  land  after  a  home- 
stead entry  baa  been  made  is  without  merit. 
Gauthier  v.  Morrl^,  232  U.  6.  452,  461,  34 
Sup.  Ct  384.  68  Ed.  680;  Whittaker  v. 
Pendola,  7S  OaL  206,  20  Pac.  B80 ;  Thompson 
r.  Baaler,  148  Cal.  646,  84  Pac.  101,  118  Am. 
St  Rep.  321:  32  Qyc.  833. 

Appellant  makes  no  othw  contaitlon  that 
is  worthy  of  nottoe. 

The  Judgment  Is  affinned. 

We  concur:    SHAW,  Jw;  LAWLOB,  J. 


BBNSON  T.  BENSON.   (S.  F.  7681.) 
(Stipt«me  Court  ot  Oallfomia.  Dee.  12,  1M7.) 

1.  MAB^AOlfi  4Eb»68  —  ANiTOLiCEiTT  —  SHrniro 

AaiDB  DWAULTS. 
The  same  liberality  in  setting  aside  defaults 
in  actions  for  divorce  is  present  if  not  with 
more  force,  when  tiie  acnon  Is  for  annulment  of 
marriage. 

2.  MABftiAOK  «s»66— AninruisirT— Dbtauit— 
Amnavn  to  Taoatb. 

On  application  within  one  year  to  set  aside 
a  default  jucUment  of  annulment  of  marriage, 
an  affidavit  of  merits  is  not  required,  and  there- 
fore Inartiflciality  in  an  affidavit  of  merits  is 
immaterial. 

3.  Afpeabancb  4=98  —  AHmnjanT  or  ICab- 

BIAOB— DeFAUI/F. 
A  request  by  attorneys.  In  an  action  to  an- 
nul a  ni8rrla»!e,  to  allow  defendant  an  exten- 
sion of  time  in  which  to  plead,  which  for  all 
appears  was  not  authorised,  was  not  equiva- 


4t»S^r  ether  cam  se«  same  topic  and  KIET-NUHBBR  ia  all  Key-Numbered  Dlgesti  and  Indexes 
169  P.-24 


Digitized  by  Google 


370 


169  PACIFIC  EEPOETER 


(Cal. 


lent  to  an  "appearance"  within  Code  Civ. 
Proe.  S  1014. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appear- 
ance.] 

Department  2.  Appeal  from  Superior 
Conrt,  City  and  Connty  of  San  Francisco ; 
B.  P.  Shortall,  Judge. 

Action  by  Jobn  Benson  against  Roth  Ben- 
son to  annul  a  marriage.  Judgment  for 
plaintiff.  From  an  order  vacatlijg  and  set* 
ting  aside  the  Judgment,  plaintiff  appeals. 
Affirmed. 

S.  T.  HogevoU,  of  San  FraDclsco  (Marcel 
E.  Cerf,  of  San  Francisco,  of  counsel),  for 
appellant  Walter  J.  Thompson,  of  San 
Francisco,  for  respondent 

HENSHAW,  J.  Plaintiff  sued  defendant 
for  an  annulment  of  marriage  which  be  al- 
leged the  two  entered  into  in  the  state  of 
California  on  the  10th  day  of  February,  1911. 
He  averred  tliat  the  defendant  was  at  the 
time  of  the  marriage  a  mulatto  and  by  rea- 
son of  that  fact  Incompetent  to  enter  into 
the  marriage  relation  with  the  plaintiff,  who 
Is  a  white  person.  Substituted  service  of 
summons  upon  defendant  was  made  by  pub- 
lication. On  the  last  day  fixed  by  law  for 
defendant's  appearance  certain  attorneys  ap- 
peared and  secured  on  her  behalf  a  ten  days' 
extension  of  time  in  which  to  plead.  No 
other  or  farUier  appearance  was  made.  De- 
fendant's default  was  entered,  evidence  was 
taken,  and  a  judgment  and  decree  annulling 
the  marriage  entered.  Within  one  year 
thereafter  the  defendant  moved  to  vacate  and 
set  aside  the  Judgment  upon  the  ground, 
amongst  others,  of  her  mistake,  surprise,  and 
excusable  neglect.  Defendant  filed  an  affi- 
davit in  support  of  her  motion  In  yrbidti  she 
set  forth  that  she  married  plaintiff  in  Feb- 
ruary, 1911 ;  that  some  time  thereafter  plain- 
tiff toolc  her  to  Washington,  D.  C,  where  her 
relatives  resided;  that  al>out  the* middle  of 
April,  1912,  plaintiff  told  her  that  be  was 
obliged  to  return  to  California  but  would 
send  for  her  within  two  months;  that  be 
abandoned  and  did  not  thereafter  communi- 
cate with  her;  and  she  alleges  that  his  pur- 
pose in  taklBg  her  to  Waahingtwi,  D.  C,  was 
to  abandon  her  and  to  leave  her  la  desti- 
tution as  he  did,  so  that  she  would  not  be 
able  to  return  to  GaHfomla  and  contest  the 
action  for  annulment  of  their  marriage.  She 
.declares  that  "the  facts  stated  and  contained 
therein  (in  bis  complaint)  are  absolutely 
false  and  untrue  and  were  known  by  plain- 
tiff, at  the  time  said  complaint  was  sworn 
to,  to  be  false  and  nntrue";  Oiat  she  was 
itever  served  with  summons  or  complaint  but 
that  she  received  in  Washington  what  pur- 
ported to  l>e  a  summons  and  complaint  and 
"took  the  same  to  a  man  who  represented 
himself  to  be  a  lawyer,  In  Washington,  D.  C, 
paying  him  a  retalnlog  fee  In  said  action, 
and  instracting  blm  to  prepare  ud  file  tor 
her  a  contest  to  the  same,  •  •   •  and  be  i 


thereupon  promised  that  be  wou|d  do  so; 
that  defendant  is  ignorant  of  law  and  pro- 
ceedings in  court,  and  has  never  been  in 
court  in  her  life  or  had  any  kind  of  litiga- 
tion whatsoever,  and  she  fully  relied  upon 
her  said  attorney  in  Washington,  D.  C-"; 
that  on  or  about  the  1st  of  March,  1919, 
she  communicated  wltb  Walter  J.  Thompson 
of  San  Francisco,  an  attorney  at  law,  re- 
questing blm  to  Investigate  the  condition  of 
said  action,  and  then  for  the  first  time  was 
advised  that  tite  Judgment  of  annulment  bad 
been  entered. 

A  counter  affidavit  was  filed  by  plaintiff. 
In  this,  as  in  his  complaint,  he  set  forth  the 
marriage  as  having  taken  place  on  tbe  10th 
day  of  February,  1911,  and  that  it  was  only 
in  the  month  of  April,  1912,  that  be  discov- 
ered that  his  wife  was  a  mulatto;  that  for 
the  purpose  of  deceiving  him  she  bad  repre- 
sented herself  to  be  of  white  blood  and  "had 
painted  herself  in  such  a  manner  that  the 
said  plaintiff,  who  had  known  her  a  short 
time,  could  not  tell  that  she  was  a  mulatto." 

Upon  the  application  of  the  defendant  thus 
made  within  the  year,  the  court  set  aside 
tbe  Judgment  and  opened  tbe  default,  and 
from  Its  order  so  dt^ng  plaintiff  has  appeal- 
ed.  Upon  appeal  It  is  urged  that  the  court 
abused  its  discretion,  in  that  it  was  made 
to  appear  that  the  defendant  had  actual  no* 
tlce  of  the  pendency  of  the  action;  tliat  tbe 
failure  of  the  attorney  whom  she  asserts 
she  employed  in  Washington,  D.  C,  so  to 
defend  her,  la  not  explained;  that  respond- 
ent failed  to  state  any  facts  in  her  affidavit 
of  merits  showing  a  defense  to  the  actlott; 
that  the  appearance  of  the  attoraeys  asking 
for  mn  extenaloo  of  time  was  tbe  equivalent 
of  a  submission  to  tbe  Juriadlctkm  of  tbe 
court;  and,  finally,  that  while  liberality  Is 
by  this  court  countenanced  In  divorce  ac- 
tions, this  is  not  an  aottou  for  divorce  but 
an  action  for  annulment 

[1-S]  To  all  of  these  contentions  answer 
may  briefly  be  made.  The  underlying  princi- 
ple dictating  liberality  In  setting  aMde  de- 
faults In  actions  for  divorce  is  present  In  the 
same,  if  not  with  more  fwoe,  when  tbe  actton 
ia  one  tor  annulment  It  la  not  neeesaary  to 
do  more  than  refer,  amongst  the  many,  the 
cases  of  Wadsworth  v.  Wadsworth,  81  Cat 
182,  22  Pac.  648,  16  Am.  St  Rep.  38,  ud 
Uehfuss  V.  RebfDss,  160  CaL  86,  145  Fftc 
1020.  It  la  not  evoi  required  that  mch  an 
appUcatlon,  If  made  witbln  tbe  year,  abould 
be  supported  by  an  affidavit  of  merits.  Mc- 
Blain  V.  McBlain,  77  Cal.  S07.  20  Pac  61; 
Mulkey  V.  Mulkey,  100  CaL  91,  34  Pac.  621. 
This  being  so,  the  InardflciaUty  of  defend- 
ant's affidavit  of  mwits  is  immaterial  to 
the  consideration;  the  objections  here  made 
being  to  the  language  of  that  affidavit  above 
quoted.  The  request  of  tbe  attorneys  to 
tlie  court  In  San  Francisco  to  allow  defend- 
ant an  extension  of  time  in  whltdi  to  plead, 
which  for  all  that  app^rs  waa  not  Mtbor- 
ized,  was  not  tbe  equivalrait  ot  an  "aj^ienr' 
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ance."  Code  Civ.  Proc.  {  1014;  Vrooman  T. 
LI  Fo  Tai.  113  Cal.  302.  45  Fac.  470. 

The  order  appealed  trom  Is  tberefore  af- 
flnoed. 

We  concur:   BfBLViy,  J.;  LOBIOAN.  3. 


HOBOWrrZ  t.  SPS&BHL   CU  a.  4061.) 

(Supreme  Court  of  California.   Dec  18,  191T.) 

Judgment  <5=>744  —  Ria  Judicata  —  Bights 
Undeb  Lease. 
In  a  leasee's  action  for  damage  for  breieli 
of  the  lease  bj  refnsiag  to  fire  lum  poBsenion 
(tf  the  property  aod  leasing  it  to  anouier,  judg- 
ment, in  a-  former  suit  between  the  same  par- 
ties, where  it  was  adjudged  that  defendant  land- 
lord was  entitled  to  poaseMion  of  tiie  premises 
.under  the  lease  involved,  was  concLosiTe,  and  a 
final  determination  of  the  lessee's  rights  under 
the  loise,  not  haTing  been  eet  aside  and  not  bav- 
iu  been  appealed  inmi,  so  that  the  Judgment 
Tou  was  admissible  In  erideiiee^ 

Department  2.  Appeal  from  Bnperlor 
Court,  Los  Angeles  County;  Gortls  D.  WU- 
bur.  Judge. 

Action  b7  Ab.  Horowifc  against  J.  H. 
Speeee.  There  was  Judgment  for  plaintlfC, 
and,  fnua  an  order  denying  his  motion  for 
new  trial,  lie  appeals.  Affirmed. 

M.  O.  Graves,  of  Los  Angeles,  for  appel- 
lant. 6.  F.  McCnllo<di,  ot  Los  Angeles,  for 
respondent 

YICTOB  B.  SHAW,  Judge  Pro  Tern.  By 
the  terms  of  a  lease  in  the  usual  form  defend- 
ant donlsed  and  let  to  plaintiff  a  certain 
building  for  the  term  of  five  years  from 
September  1,  1912,  at  a  monthly  rental  of 
$250,  payable  In  adranc^  and  ctwtalnlng  a 
clause  to  the  effect  that  In  case  of  default  In 
the  making  of  snch  payments,  or  in  comply- 
ing with  any  of  the  covenants  therein  con- 
tained, the  lessor  migM  reenter  and  remove 
all  persona  therefrom.  The  actlcn  Is  by  the 
lessee  to  recoTor  damage  for  the  breach  of 
the  lease,  plaintiff  daimlng  that  defendant 
refused  to  give  him  possession  of  the  proper- 
ty and  leased  It  to  another.  A  Jnrr  trial  was 
had  resultliv  in  e  verdict  of  one  dollar  In  fa- 
vor of  plalntlflF  for  vrhtdt  judgment  was  al- 
tered, T!be  appeal  is  from  an  order  ot  the 
oonrt  denying  platntlfTs  motion  for  a  new 
trial. 

.^ipellanVs  dblef  claim  for  a  reversal,  and 
conceded  to  be  tbe  only  error  necessary  to 
ctmslder  If  sold  ooo^tlm  be  not  snstalDed, 
Is  that  the  coart  erred  tn  admitting  in  evl- 
dence  Oie  Judgment  roll  In  a  fwmer  suit  be- 
tween the  same  parties  wherein  it  was  by  the 
superior  court  on  January  14, 1913,  adjudged 
that  defendant  was  entitled  to  possession  of 
said  leased  premises,  and.  In  connectlou 
thoewith,  instructed  the  Jury  that  plaintiff's 
right  to  the  possession  of  the  premises  ter- 
minated on  October  23,  1912,  and  that  plain- 
tlfn  damage  must  be  deemed  limited  to  such 


as  he  sustained  between  said  date  and  Sep- 
tember Ist  preceding.  Reference  to  the  Judg- 
ment roll  so  received  in  evidence  discloses 
that  the  subject  of  said  action  was  plaluti^s 
asserted  right  to  possession  of  the  premises 
in  question  under  and  by  virtnie  of  the  lease 
here  Involved  from  which  he  alleged  he  had 
been  ousted  October  23,  1012.  It  was  ad- 
Judged  therein  that  defendant,  and  not  plain- 
tiff, was  entitled  to  possession.  This  judg- 
ment, not  set  aside  and  from  which  no  appeal 
was  taken,  upon  well-settled  principles  of 
law,  must  be  deemed  a  final  determlnatlott  of 
plalntiflF's  rights  under  the  lease. 

The  theory  upon  which  the  court  submitted 
to  the  Jury  the  question  of  damages  sustained 
by  plaintiff  for  the  period  extending  from 
September  1st,  the  date  when  under  the  terms 
of  the  Tease  he  was  to  have  possession,  and 
October  2Sd,  is  that  he  did  not  have  posses- 
sicm  during  all  of  said  period,  and  tf,  not- 
witbatandlng  evidence  tending  to  show  that 
he  had  refused  to  comply  wlOi  the  covenant 
as  to  payment  of  rent,  the  Jury  found  that  he 
was  entitled  to  possession,  It  might  flx  the 
damage  nistalned  by  reasw  of  sudi  foot  In 
other  words,  the  right  of  plaintiff  during  such 
time  vras  not  Involved  In  the  former  lltlga- 
tlon. 

The  order  Is  affirmed. 

We  concur:   IfBLVIN,  X;  HBNSHAW,  J. 


In  n  mhl/S  ESTATE.   In  ve  HILL  et  al. 

HILL  et  al.  v.  BANSDELL.   (L.  A.  8274.) 

(Supreme  Court  of  (^Ufomia.    Dec.  7,  1017.) 

Wills  «=»6e($~CoRBTRUcnoN— "Contest"— 
"Attempt  to  Contest." 
One  who  awUed  in  Midii^n  for  letters  of 
administration  on  the  ground  that  deceased  died 
intestate,  but  stated  that  there  were  Inatrumente 
OQ  file  In  the  probate  court  ot  Oakland  county, 
Cal.,  alleged  to  be  a  will,  and  later  objected  to 
Jurisdiction  of  the  California  court,  but  alleged 
SQch  opposition  was  not  a  cuitest  or  an  attempt 
to  contest,  but  that  the  will  should  be  probated 
in  Michigan,  did  not  forfeit  her  rights  under 
the  will,  which  prodded  that  the  rights  of  any 
one  contesting  or  attempting  to  contest  should  be 
forfeited,  because  such  actions  did  not  show 
any  "ctHitest"  or  attempt  to  contest. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Contest] 

D^rtment  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

In  the  matter  of  the  estate  of  Jo^ua  Hill, 
deceased.  Petition  by  Ellen  P.  Hill,  J.  Price 
Hill,  and  Hunt  C.  Hill,  and  Hunt  C.  Hill, 
tmstee.  for  the  forfeiture  of  the  Interests 
of  Abble  E.  Ransdell  under  the  will  of  de- 
ceased and  for  partial  distribution.  From  a 
decree  denying  the  forfeiture,  petitioners  ap- 
peaL  AfBrmed. 
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Ira  8.  lytUlck  and  HUl  &  Sealby,  aU  of 
San  Frandsco,  for  appellants.  Lloyd  S.  Ac- 
kerman,  of  San  Francisco,  and  siunuel  J. 
Patterson,  for  reoKmdent. 

HENSHAW.  J.  In  his  will  the  deceased, 
Joshna  Hill,  declared  as  follows: 

"!□  the  eveot  that  my  said  wife  or  any  of  my 
said  children,  shall  contest  or  attempt  to  contest 
the  allowance  of  this  liutnunMit  aa  and  for  my 
last  will  and  testament^  for  any  reason  or  upon 
any  grounds  whatever,  then  such  portions  of  my 
estate,  or  other  benefits  as  have  heretofore  been 
directed  to  be  paid  to  the  person  so  contestln|r 
shall  be  by  such  person  or  persons  forfeited,  etc. 

The  testator  died  In  the  cd^  and  comity 
of  San  Francisco  leaving  surviving  Wm  a 
widow  and  five  children.  The  eldest  of  these 
children,  Abbie  H.  RansdfU,  respondent 
herein,  filed  a  petition  for  letters  of  admin- 
istration upon  the  estate  of  her  father  in 
the  probate  court  of  Oakland  county,  state 
of  Michigan,  in  which  she  allejged  that  "said 
deceased  died  on  the  29th  day  of  Septpnjher, 
1915,  leaving  no  last  will  and  testament  as 
I  am  informed  and  believe,"  and  she  also  de- 
clared: 

"It  is  aP^ed  that  there  are  instruments  on 
file  in  the  probate  court  of  Oakland  county  and 
in  the  state  of  CUIfomia,  putpOrthlK  to  be  the 
last  wills  and  te*tam«Qti  of  .saw  deceased." 

Tho^fter  the  will  of  the  deceased  waa 
offered  for  probate  ia  Sbo  nipedor  court  of 
the  city  and  county  of  Ban  Francisco.  At 
that  time  ttMe  was  pendliig  In  the  probate 
court  of  Oakland  county,  Hlch.,  a  petltkui 
for  the  probate  of  decedent's  will  filed  by 
Frank  L.  Perr7,  one  of  the  trustees  named 
therein.  Respondent,  having  been  advised 
by  her  attorney  that  there  oonld  n^  .t>e 
two  fonuns  In  separate  ata^  eacjh  pqaa^ss- 
Ing  original  Jurisdiction  over  tlw  will  of  de- 
ceased, filed  her  oppotMon  ti>  the  pmbate 
of  the  wUl  In  San  FTandaco.  In  this  tbe 
rei^ndent  declared: 

"This  opposition  is  not  a  contest  nor  an  at- 
tMupt  to  cmtest  the  allowance  or  admission  to 
pm&te  of  tbe  wiU  of  Joshua  Hill  as  tbe  last  will 
and  testament  of  said  decedent,  and  that  this 
showing  is  made  solely  for  the  purpose  of  ob- 
jecting to  the  jurisdiction  of  tbe  court  to  grant 
the  probate  of  tbe  will  of  said  decedent  as  filed." 

The  ground  of  opposition  was  that  above 
Indicated,  that  original  jurisdiction  to  admit 
tbe  will  to  probate  was  In  the  courts  of 
Oie  state  of  Midilgan.  Upon  petition '  fur 
partial  distribution,  It  was  nrged  that  re- 
spondent by  her  action  and  cbndoct  as  above 
set  forth  had  forfeited  all  her  rights  under 
the  will.  The  court  held  to  the  contrary  and 
this  appeal  ft)lIowed. 

We  need  not  here  be  at  pains  to  elaborate 
upon  the  meaning  which  shall  be  given  to 
the  language  employed  by  the  testator,  "con- 
teat  or  attempt  to  contest."  This  has  been 
done  snfflclently  in  the  cases  of  In  re  Garce- 
lon's  Estate,  104  Cal.  670,  38  Pac.  414,  32 
L.  E.  A.  595,  43  Am.  St  Ky.  134,  and  Estate 
of  Hlte,  155  Cal.  438,  101  Pac.  443,  21  L.  R. 
A.  (N.  S.)  953,  17  Ann.  Cos.  903.  Neither 


teparately  nor  cumulatively  can  It  be  said 
tnat  the  acts  of  this  respoudent  measure  up 
either  to  a  contest  or  to  an  attempt  to  con- 
test the  allowance  of  the  ^11.  True,  In 
her  petition  before  the  Michigan  courts  she 
pressed  her  b^Uef  that  h^r  fetjjjer  had  ^ed 
Intestate,  but  at  the  same  time  she  ad- 
vised the  court  that  instruments  were  In 
existence  which  were  asserted  to  be  wills 
of  deceased.  It  cannot  be  said  that  here  was 
even  an  attempt  to  contest  the  validity  of 
any  of  these  purported  wills  which  at  that 
time  had  not  been  offered  for  probate,  and 
the  fairness  of  the  resptmdffilt  la  evidenced 
by  the  information  whlcb  she  conveys  to  the 
court  of  the  existence  of  these  written  in- 
struments. B>ven  less  weight  attaches  to  her 
action  in  fiHng  an  oppositloa  in  the  courts 
of  California.  In  no  sense  does  It  amount  to 
an  attempt  to  contest  the  allowance  of  an 
instrument  for  an  interested  party  to  say 
that  the  court  of  original  jurlsdlctloa  for  the 
rec^tlon  in  probate  of  thla  will  U  a  court 
otb;er  than  tjie  <vke  to  whbih  It  Aad  been  pr»* 
sented. 

Tt^  order  and  decaraiB  appealed  from  are 

thereft>re  a|Srmed. 

We  concur:   MELVIN,  J.;  LQRIQAN,  J. 


BESSOLO  V.  CITY  OP  LOS  ANGELES. 
(L.  A.  4117.) 

(Supreme  Oourt  of  Gallfonua.   Doc.  6,  1917.) 

1.  Taxatiost  «=»S7,  865  —  BEDUOnoN  or 
Debts— PBOPtBTx^  in  LmaATia«—"Sai.VBiiT 

Cbedit." 

Where  sum  awanled  plaintiff  Jn  condemna- 
tion proceedings  was  in  the  hands  of  the  county 
treasurer  oa  the  first  bfcttiday  of  ICardi,  it  waa 
aaaesBal^  wainat  the  treasurer  in  view  ^  P<d. 
Code,  I  3647.  providing  that  money  and  prop- 
erty in  litigation  in  poasesnon  of  a  county  treas- 
urer must  be  assessed  to  such  treasurer,  etc, 
and  plaintiff  waa  not  entitled  to  reduction  from 
such  sum  of  unsecured  debts  owiiy  by  him  and 
assessed  to  bona  fide  residents  of  the  state  bs 
provided  by  sections  8628.  3e2»,  snbd.  6.  3650, 
knbd.  16;  sneh  sum  not  being  a  '"iM^vent  credit" 
within  the  last-mentioned  sections. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Solvent  Credits.] 

2.  Taxation  «apg87— ,A  flpiwsin'MTa— Appeal 

— PBEStJMPTION, 

On  appeal  from  order  matalning  d^s  de- 
murrer to  plaintiff's  eompbint  tot  recovery  vi 
taxes  paid  by  county  treasurer  oxl  money  award- 
ed plaintiff  in  condemnation  proceedinn,  and 
paid  by  city  to  county  treasurer,  it  will  be  pre- 
sbmed,  In  Ibe  absence  of  allegation  to  tbe  con- 
trary, that  tbe  aweasment  was  made  to  tbe  coun- 
ty treasurer,  aa  required  by  Pd.  Co(|e,.i  3W7. 

3.  Taxation  «=9338  —  RxnucnoN  or  Debts 
fBo>f  Cbed ITS— Condition  Peecedent, 

Conceding  that  the  money  awarded  plaintilF 
in  condemnation  proceedings  by  defradant  city, 
on  deposit  with  the  county  treasurer,  constitut- 
ed a  "solvent  credit,"  from  which  debts  owed 
by  plaintiff  could  be  deducted  by  the  assessor, 
plaintiff  was  not  entitled  to  a  deduction  uatcas 
the  amount  of  nKfli  AtbU  were  shorn  a 
sworn  statement,  as  required  by  Pol.  Code,  1 
3029.  subd.  6. 
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Depaxtmrat  a.  Appeal  from  Snp^w 
Court,  Urn  Anselea  Ck>ujit7;  Leslie  B.  Hewitt, 
Judge. 

Action  by  Angelo  Bessolo  against  the  City 
ot  IMS  AageHaa,  Judgment  for  defendant,  and 
plaintiff  appeals.  A^rmed. 

Courtney  Lacey,  ot  Los  Angeles,  for  ap- 
pellant Albert  Lee  Stephens,  City  Atty.,  and 
Charles  S.  Burnell,  Asst  City  Atty.,  both  of 

Los  Angeles,  for  respondent. 

SLOSS,  J.  A  demnner  to  plalnttOfB  com- 
plaint was  aostained,  with  leave  to  amend. 
Ko  amendment  having  been  made  within  the 
time  allowed,  judgment  was  given  in  favor 
oC  the  d^endant  The  plalntlfl  appeals. 

The  complaint  alleges  that  In  October,  IMl, 
the  defendant,  the  dty  of  Los  Angeles,  com- 
menced an  action  against  the  plaintiff  and 
others  to  condemn  certain  lapAs  fbr  pabUc 
uses.  In  that  action  a  parcel  of  land  belong- 
ing to  the  plaintiff,  Beesolo,  waa  condemned 
upon  payment  of  911,810i.  The  mm  so  award- 
ed to  plalntUt  was  paid  by  the  dty  to  the 
county  treasury,  and  it  was  In  the  treas- 
urer's hands  on  the  flrst  Monday  of  Mardt, 
1918.  After  receiving  from  the  county  treas- 
urer a  atatemej^t  of  moneys  in  bis  bands,  be- 
longing to  individuals,  the  dty  assessor  of  tie 
defendant  dty  assess  said  snm  belonging 
to  plaintiff  for  Lob  Angelas  dty  tax^  for  the 
year  1913-14,  and  collected  a  tax  of  $174.26 
thereon.  Tbis  tax  was  paid  by  the  county 
treasurer  out  of  plalntUTa  mon^rs,  without 
plaintifTs  knowledge  or  consent.  On  the  first 
Monday  In  March,  1913,  the  solvent  credits 
owned  by  plaintiff,  including  the  fll,310  so 
awarded  to  htm,  aggregated  fll,808  and  no 
more.  The  uo^ecnred  debts  then  owing  by 
liim,  and  a^essed  to  bona  flde  residents  pf 
the  state,  aggregated  $15,050,  a  sum  ex- 
ceeding the  solvent  credits  owned  by  blm. 
On  the  flrst  l)Ionday  in  March,  1913,  plaintiff 
did  not  own  any  solvent  credits  subject  to  as- 
sessment, and  said  of  $11,310  was  ex- 
empt from  taxation  and  was  erroneously  as- 
sessed. On  April  16, 1913,  plalnUff  presented 
to  the  dty  a  claim  which  set  forth  the  fore- 
going facts  regarding  the  assessment  and  col- 
lection of  taxes,  and  asked  a  return  of  $174.- 
26.  Snch  return  was  refused,  and  tb,e  com- 
plaint, accordingly,  prays  judgment  for  the 
amount  of  the  tax  thus  collected. 

[1]  The  demurrer  was  based  on  want  of 
facts,  lack  of  jurisdiction  of  the  subject,  and 
various  provisions  of  the  9tatutes  of  limita- 
tions. Regardless  of  other  points  made,  we 
think  the  demurrer  was  properly  sustained  on 
the  first  of  these  grounds.  The  fund  In  the 
hands  of  the  treasurer  was  not  sudi  a  "sol- 
vent credit"  as.  In  the  purview  of  our  tax  laws. 
Is  subject  to  the  deduction  of  debts  owed  by 
the  plalntUC  It  was  covered  the  terms 
of  section  3647  of  the  Political  Code,  which 
provides  that: 


"Money  and  property  In  litigation  In  pone» 
Bion  ct  a  coQB^  treasorer,  of  a  court,  counb 
derk,  or  receivsr,  must  be  aswsaed  to  sudi 
treasunr,  dark,  or  recdvar,  and  the  taxes  In 
paid  tiiereon  under  the  direction  of  the  oourt" 

Hie  right  to  tax  money  Or  o^er  property 
under  this  section  "does  not  depend  upon  the 
ownwshlp  of  the  mon^  or  property,  nor  the 
flnal  result  of  the  Ut^Mtlon."  Los  Angeles  v. 
L.  A.  City  Water  Co.,  137  GaL  690,  70  Pac; 
770.  Snch  money  or  pn^rty  is  to  be  as- 
sessed to  fbe  officer  in  whose  hands  it  la,  and 
an  assessment  to  the  real  or  ultimate  owner 
Is  not  authorised.  City  of  San  Luis  Obispo  t. 
Pettlt,  87  CaL  499,  25  Pac.  604. 

[2]  fniere  bdng  no  allegation  to  the  con- 
trary, we  must  assume  tha^ttie  assessment  in 
this  case  waa  made,  It  xwoperly  should 
have  beoi,  to  ttie  treasurer.  Statutory  pro- 
visions  tat  the  deduction  of  debts  from  sol- 
vent credits  (P0L  Code,  H  8«S8,  8629.  subd. 
0,  8W>,  subd.  119  dearly  contenv)late  the  de- 
duction at  sndh  dsbts  only  as  are  ov^eid  by  the 
person  to  whom  ttie  solvent  credits  are  as- 
sessed—not a  dAductlon  of  debts  owed  by 
one  person  from  mt^iey,  pitqiierty,  or  credits 
assessed  to  avotber. 

[S]  But  if  It  be  oonoodad  fliat  .tba  monsys 
aa  dflpodt  constltnted  a  "scdvent  credit," 
Sam  Fbidi  dd»ts  owed  plalntUr  could  be 
dcdoeted,  be  was  still  not  entitled  to  the  de- 
duction unless  the  amoimt  of  sucb  <iebts  were 
shown  by  the  jnrom  statement  which,  on  de- 
mand 9t  titfi  assessor,  the  taxpayer  was  re- 
quired to  mafce^  Pd.  Code.  {  3629,  subd.  6. 
The  complaint  does  2x>t  allege  that  the  asses- 
sor failed  to  exact  a  statement  tram  plaintiff, 
or  that  plaintiff  made  a  statement  of  any 
Und,  to  say  nothing  of  quo  showing  the  debts 
owed  by  him.  See  Henn'e  v.  County  of  Los 
Angeles,  129  CaL  207,  61  Pac.  1061 ;  Brenner 
r.  lioe  Ange^,  160  CaL  72.  76,  116  Pac.  397. 
Tbe  ooiaplalnt  4oes  not  therefore  exhibit  the 
facts  necessary  to  support  plaintlfTs  claim  of 
a  right  to  have  the  deduction  made. 

Tha  judgment  Is  ^fflnned. 

Wis  concur:  SHAiy,  J.;  LAWLOR,  J. 


H.  AICtELTI^CH^  Inc..  v.  BimEE  et  sL 
(S.  F.  7000.) 

(Supreme  Court  of  OsUforaia.   Dec.  7.  UKIT. 
Behearing  Denied  Jan.  8,  191S.) 

1.  COKPOBATIONS  «=>897— AUTHOBITT  OP  COB- 
POKATB  AOKNT— PBOOF. 

The  authority  of  a  corporate  agent  need  not 
be  shown  by  a  resolution  or  other  express  dec- 
laration of  the  directors,  but,  like  otoer  facts, 
may  be  proved  by  fsLrcumatantial  evidence. 

2.  cobpobationb    ^=>406(4)  — ■  cobpobate 
Agbni^Authobitt. 

Where  one  has  actual  charge  and  manage- 
Dioit  of  the  general  bnainess  of  a  corporation 
with  the  knowledge  of  the  members  or  directors, 
it  Is  BOflSdent  evldesee  of  anthodty,  and  the 
oompany  will  be  bound  by  Us  contracta  on  its 
behalf  within  the  apparent  scope  of  the  bnd- 
ness  intrusted  to  htm. 
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S,  OOKPOE&TIOnB  «s»425<4)— EHnonfEHT  BT 
GOBPOUTB  Agent. 
A  corporatioD  which  tuffera  sppearances  to 
exist,  and  its  officers  end  agents  to  act  so  as 
to  give  one  employed  by  them  reason  to  believe 
that  he  is  employed  by  the  compauy,  becomes 
liable  to  such  person  as  his  employer  to  pay  for 
services  rendered. 

4.  CoRPOBAnoRS  ^»426(10)— A OENCT— Rati- 
fication —  ACCBFTANOE    OT   BkNEIFITS  OF 

Contract. 

A  cortwration  cannot  knowingly  accept  the 
benefits  of  a  contract  made  in  Its  behalf,  or  in 
which  it  is  interested,  and  refuse  to  be  bound 
by  its  terms  and  conditions,  as  it  ratifies  the 
agreement  by  the  acceptance  of  benefits,  and 
Is  bound  thereby. 

5.  Mechanics'  Lienb  ^=»206  —  Oontraot  of 
Matzbialuan  «hd  SuBOonTBAOTOH— Scops 

or  ClAUSE.  .  - 
The  clause  oi  an  agreement  by  a  material- 
man and  a  subcontractor  purporting  to  release 
tits  original  contractor  to  erect  a  building  and 
the  owner  "from  any  and  all  liens  for  labor  and 
materials  furnished  by  them"  referred  to  ana 
included  materials  and  labor  previously  fur- 
nished for  the  performance  of  toe  subcontract, 
where,  according  to  the  terms  of  the  agreement, 
the  original  contractor  was  to  pay  for  all  mate- 
rials and  labor  subsequently  furnished  and  done 
to  complete  the  subcontract 

6.  Hechanicb'  IjIBNS  <s»2B1(1)  —  Rtbebbw- 

TATION    BT '  MaTEBXALMAN  TO  COHTBAOTOB 

— SuFFiciEHcr  or  Btidenck. 
In  an  action  to  foreclose  a  lien  for  materials 
furnished  by  plaintiff  materialman,  a  corpora- 
tion, to  a  subcontractor,  evidence  held  to  sup- 
port the  finding  that  the  individual  who  was  the 
moving  si»nt  in  itlaintiff  company  represented 
hy  conduct  and  conversation  to  the  original 
contractor  for  the  work  that  he  had  personally 
(urnislied  tk«  materials  to  tlie  snbcantnetor. 
T.  Mechanics*  Liens  9s>10&— Joint  Ihtbb- 

bst  in  Subcontbagt. 
Where  an  individual  was  personally  inter- 
ested as  a  partner  in  the  contract  whereby  a 
eorportfUon  undertook  to  plaster  a  building  un- 
der oonitnictionf  be  and  the  company  were 
Jointly  latmsted  in  snch  subcontract  for  plas- 
tering. 

8.  Mechanics'  Jjxjub  f=»2Sl(l)— Matibiax.- 

HAK'S  INTEBBST   TtT  SUBCONTUOV— SUITI- 

oiBNCT  or  Etidbncb. 
Is  an  action  to  foreclose  a  lien  for  value 
of  materials  furnished  by  plaintiff  corpora- 
tion to  a  subcontractor  to  piaster  a  building  un- 
der erection,  evidence  heid  to  sustain  the  find- 
ing that  plaintiff  was  interested  in  the  sabcon- 
tract  for  plastering ;  the  individual  who  was 
its  moving  spirit  htaving  obtained  the  interest 
acting  in  its  behalf. 

DepartmeDt  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  SVandseo; 
Frank  J.  Murasky,  Judge. 

Action  by  El.  Algeltlngar,  Incorporated, 
agalDst  O.  W.  Burke  and  the  Llndgren  Com- 
pany. From  a  Judgment  for  the  Llndgren 
Company,  plaintiff  appeals.  Judgment  af- 
firmed. 

Wal  J.  Toska,  of  San  Francisco,  tor  ap- 
pellant Francis  V.  KeesUng  and  C  A.  8. 
Ftost,  botb  of  San  Frandsco,  for  respond- 

SHAW,  J.  TtdB  is  an  action  to  foredose 
a  Iten  for  the  value  of  materials  allied  tb 
have  been  fnml&hed  by  the  plaintiff /to  G. 
W.  Bnrke  Company,  a  corporation,  subcon- 


tractor under  a  corporatlfm  taunni  as  Had- 
gren  Company,  who  was  tlie  original  eon- 
tractor  for  the  erection  of  a  boildiiig  for  tbe 
Olympic  Club  In  San  Frandsco.  Tlie  ma- 
terials were  furnished  for  use,  and  were  used. 
In  said  building,  and  In  the  completion  of 
the  subcontract  of  said  G.  W.  Burke  Com- 
pany, Issues  were  formed,  a  trial  was  had, 
and  findings  and  Judgment  were  given  in 
favor  of  the  defendant  Llndgren  Company. 
The  plaintiff  appeals'  from  the  Judgment. 

The  only  controversy  upon  this  appeal  Is 
upon  the  question  whether  or  not,  by  reason 
of  a  certain  agreement  executed  by  E.  AlRPlt- 
inger,  G.  W.  Burke  Company,  and  Llndgren 
Company,  on  October  13,  1011,  and  the  cir- 
cumstances under  which  said  agreement  was 
made  and  carried  out,  the  Algeltinger  Com- 
pany is  estopped  from  claiming  a  lien  on  the 
property.  It  is  admitted  that  the  notice 
of  lien  was  duly  filed  wltbln  the  time  al- 
lowed by  law,  and  that  the  amount  cinlmed 
therein  was  justly  due  from  O.  W.  Bnrke 
Company  to  the  Algeltinger  Company  for 
materials  furnished  by  the  latter  to  the  for- 
mer, as  subcontractor,  for  use  in  said  build- 
ing. 

The  subcontract  of  the  Burke  Company 
with  the  Llndgren  Company,  under  which  the 
materials  were  furnished,  was  executed  on 
February  14,  1911.  Work  was  performed 
thereunder  and  a  large  part  thereof  was  com- 
pleted prior  to  October  13,  1911.  At  that 
time  the  Burke  Company  and  Algeltinger 
applied  to  Llndgren  Company  for  assistance 
in  carrying  out  the  subcontract,  and  In  con- 
sequence of  said  application  the  contract  of 
October  13,  1911,  was  executed.  The  find- 
ings of  the  court  relating  to  the  subject  <tf 
the  estoppel  and  the  effect  of  the  last-men- 
tioned contract  were  somewhat  elaborate 
and  need  to  be  stated  In  detail. 

Algeltinger  was  at  all  times  the  president 
of  t-he  Algeltinger  Company,  and  exercised 
entire  control  of  Its  business-  and  affairs. 
The  company  adopted  and  used  the  name 
of  E.  Algeltinger  as  Its  corporate  name.  It 
permitted  him  to  mingle  his  own  funds  and 
the  corporate  funds,  and  otbenvise  to  com- 
mingle his  personal  Identity  aud  affairs  with 
the  corporate  business.  The  Llndgren  Com- 
pany had  no  knowledge,  prior  to  the  filing 
of  the  plaintiff's  claim  of  Hen  herein,  that 
B.  Algeltinger  was  a  corporation,  or  that 
there  was  a  corporation  by  the  name  ot 
Aigdtlnger,  Incorpraated,"  but,  on  the  contra- 
ry knew  one  B.  Algeltinger  as  a  pqrson  and 
as  a  friend  of  W.  O.  Burke,  preiddent  of  the 
Burke  Company,  and  as  bondsman  of  the 
Bald  company  on  said  subcontract,  and  as* a 
perstm  flnandally  Interested  as  a  partner 
with  said  Burke  Company  In  «tid  subcon- 
tract, bnt  Iiad  no  knowledge  or  Information 
that  the  materials  for  which  plaintiff's  lien 
is  claimed  were  famished  cr  sold  by  E. 
Algeltinger,  Incorporated,  as  a  corporation. 
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or  as  distinct  from  £L  Algeltlnger  as  a  per- 
son. The  plaintiff  dnrlng  all  thla  time  made 
no  effort  to  distinguish  its  identity  In  the 
minds  of  Undgren  Company's  ofRcers  and 
agents  from  that  of  E.  Aigeltlnger  personal- 
ly. With,  the  knowledge  and  acquiescence  of 
the  plaintiff  corporation,  E. .  Aigeltlnger  be- 
came financially  interested  in  said  subcou- 
tract  at  the  time  It  was  made,  and  with  the 
consent  of  the  plaintiff  he  mingled  the  mon- 
eys of  the  corporation  with  his  own  In  pay- 
ing for  labor  performed  on  said  subcontract, 
all  of  which  mon^  was  kept  In  a  bank  ac- 
count In  the  name  o(  said  plaintiff  corpora- 
tion. HaTlng  no  money  with  which  to  pay 
for  the  labor  and  material  necessary  to  com- 
plete the  performance  of  the  snbcontract, 
Algeltlneer  and  Burke  applied  to  the  Llnd- 
gren  Company  for  financial  assistance  to  en- 
able than  to  complete  the  same.  The  Llnd- 
grea  Company  agreed  to  thla  proposal,  and 
thereupon  the  agreement  of  October  13,  1811, 
was  executed.  As  its  «Otect  la  the  main  qxK»- 
tlon  In  oontroTersy*  It  Is  necessary  to  set  it 
out  In  fulL  It  is  as  follows: 

"This  memorandum  of  aerMmeQt,  made  this 
the  13th  day  of  October,  1911,  by  and  between 
the  Q.  W.  Burke  Company,  a  partDership,  and 
B.  Aigeltlnger,  all  of  the  city  and  county  of 
San  FrkndBCO,  Cal.,  par^  of  the  first  part, 
and  Iiindgrcsi  Oompany,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  California, 
the  party  of  the  second  part,  witneaseth:  That 
whereas,  the  party  of  the  second  part  is  the  gen- 
eral contractor  for  the  «rectl«n  at  the  Olympic 
Club  Boilding.  now  being  bollt  on  the  corner 
of  Post  and  Mason  Streets,  in  San  Francisco, 
Cat,  and  the  parties  of  the  first  part  are  Joint- 
ly Interested  iB  a  contract  made  by  the  Q.  W. 
Barhe  Company  tor  the  plftstering  work  on 
said  boildinj?,  that  the  parties  hereto  agree  each 
with  the  other  as  follows:  The  party  of  the 
second  part  agrees  that  it  will  pay  for  all  the 
labor  and  manvlals  necessary  for  the  comple- 
tion of  the  said  plBstarlag  contract  from  and 
after  this  date  that  may  be  furnished  and  pro- 
vided by  the  parties  of  the  first  part,  including 
the  labor  fnmislied  daring  the  week  aiding  on 
Saturday  the  14th  tost,  and  that  it  wUl  re- 
imburse itself  for  all  moneys  bo  paid  out  for 
labor  and  materials  out  of  the  money  due  and 
to  become  due  to  the  parties  of  the  first  part  qd 
said  Mastering  oontract,  and  out  of  any  bal- 
ance that  may  remain  after  all  bills  as  above 
mentioned  have  been  paid,  to  pay,  first,  to  Q.  W. 
Burke  Co..  a  sum  equaling  fS  per  day  for  the 
time  actually  spent  on  the  plastering  work 
by  O.  W.  Baike,  and,iBeoonc^  to  pay  any  bal- 
ance that  may  uiai  remain  m  equal  portions 
.to  the  G.  W.  Burke  Company  and  E.  Aigel- 
tlnger. 

'*The  parties  of  the  first  part  agree  that  they 
wlU  conidete  the  plastering -contract  above  re- 
ferred to,  and  that  upon  the  completion  and  ac- 
ceptance of  the  work  done  unfler  such  contract 
they  will  release  the  patty  of  the  second  part 
soa  the  owner  of  the  building,  the  Olympic 
Club,  from  any  and  all  liens  or  claims  for  labor 
and  materials  furnished  hy  them,  and  further 
agree  that  they  will  pay  to  the  party  of  the  sec- 
ond part  interest  at  the  rate  of  8  j>er  cent,  per 
annnm  for  all  moneys  advanced  by  it  to  pay  for 
labor  and  materials  for  and  during  the  time 
it  shall  be  advanced  before  the  money  so  ad- 
vanced shall  have  been  returned  to  said  party 
of  the  seccMid  part  from  the  payments  due  to 
said  parties  ox  tlM  second  part  on  account  of 
said  contract, 

"In  witness  whereof  the  parties  hereto  have 


affixed  their  signatures  this  the  13th  day  of 
October,  1911.  G.  W.  Borke  Co.,  by  G.  W. 
Burke,  Pres.  E,  Aigeltinger.  Lindgren  Com* 
pany,  by  A.  F.  Lindgren,  Vice  President" 

The  Bnrke  Company  was  not  a  partner- 
ship, as  recited  In  said  agreement,  but  was  a 
corporation.  The  recital  In  the  agreement 
that  the  Bnrke  Company  and  Aigeltlnger 
were  jointly  Interested  in  the  contract  of  the 
Burke  Company  for  the  plastering  work  on 
the  Olympic  Club  building  referred  to  the 
subcontract  Involved  her^.  Algdtinger  fail- 
ed to  Inform  Lindgren  Company  of  the  claim 
of  E.  Aigeltlnger,  Incorporated,  against  the 
Burke  Company  for  materials  furnished  for 
use  in  the  building,  or  of  the  ezisteoice  of  the 
plaintiff  as  a  corporation  distinct  and  sepa* 
rate  from  himself.  Bat  with  Intent  to  mis- 
lead Lindgren  Company,  and  while  exercls> 
Ing  control  of  the  business  and  affairs  of  the 
plaintiff  corporation,  E.  Aigeltlnger,  repre- 
sented to  Undgren  Company  that  said  ac- 
count against  the  Bnrke  Company  for  said 
materials  was  held  and  owned  and  that  said 
materials  were  sold  to  said  Burke  Company 
by  E.  Aigeltlnger  personally,  and  that,  If 
any  rights  to  lien  therefor  should  arise,  they 
would  belong  to  said  E.  Aigeltlnger  personal- 
ly. The  Undgren  Company  believed  satd 
representations  to  be  true,  and  in  reliance 
thereon  entered  into  the  said  agreement  of 
October  18,  1911,  and  tiiereafter  fuUy  per- 
formed its  part  thereof.  It  would  have 
entered  into  t3»  said  agreement,  or  made 
further  payments  to  the  Borke  Ooinpany  un- 
der the  said  plastering  contract,  if  it  had 
known  tJiat  the  plaintiff,  as  distinct  from 
Alg^tlnger  personally,  wag  the  real  owner 
o£  the  demand  against  Uie  Burke  Company 
for  said  materials.  The  plaintiff  was  jointly 
Intererted  In  the  idastering  contract  wl^ 
said  Aigeltlnger  and-  said  Burke  Company^ 
and,  with  full  knowledge  of  all  the  la.cta  con- 
cerning the  agreemmt  of  October  13,  1911, 
accepted  the  toll  ben^t  ot  said  agreement 
and  of  the  performance  Uiereof  by  Lindgren 
Company.  The  court  also  found  that  at  the 
time  of  making  said  agreement  of  October 
13,  1911,  it  was  understood  and  agreed  by 
and  between  the  persona  who  accepted  the 
same  on  behalf  of  the  respective  parties  that 
all  liens  or  claims  for  labor  or  material  used, 
and  to  be  used.  In  the  performance  of  the 
said  subcontract,  would  be  released  so  far 
as  the  Olympic  Club  and  Lindgren  Company 
were  concerned.  This  we  take  to  have  been 
intended  as  a  statement  of  the  true  meaning 
and  legal  effect  of  the  written  agreement, 
and  not  as  a  statement  of  an  oral  agreement 
separate  from  the  writing. 

The  answer  sets  up  the  defense  based  up- 
on the  agreement  of  Octot>er  13,  1911,  in  two 
counts.  The  first  count  alleged  that  the 
plaintiff  corporation,  by  E.  Aigeltlnger,  Its 
agent,  executed  said  agreement  as  one  of  the 
parties  of  the  first  part  The  second  count 
allseed  the  facts  In  accordance  with  the  find* 
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Ingrs  above  set  forth,  with  the  additional  al- 
legation that  all  the  acts  and  statements  of 
E.  Algeltlnger  In  regard  to  the  matter  were 
performed  and  made  by  him  "as  agent  of  and 
for  the  t>enefit  of  plaintUC,"  and  that  plaintiff 
knew  of  and  authorized  the  same.  The  conrt 
made  no  explicit  finding  upon  this  additional 
allegation,  nor  upon  the  aforesaid  allegation 
of  the  first  connt 

[1-3]  It  would  hare  made  the  esse  clearer 
if  the  court  had  found  as  a  fact  that  in  all 
his  proceedings  as  heretofore  related  Algel- 
tlnger was  acting  as  agent  for  the  plalntifF 
and  in  Its  behalf,  and  that  he  was  thereunto 
duly  authorized  by  the  plaintiff.  The  author- 
ity of  a  corporate  agent  need  not  be  shown 
a  resolution  or  other  express  declaration 
of  the  directors.  Like  otbar  facts,  It  may  be 
proTon  by  drcumstantlal  evidence. 

"Where  one  has  the  actual  charge  and  man- 
agement of  the  general  buaipeas  of  a  corpora- 
tion, with  the  knowledge  of  the  members,  or 
the  directors,  this  ia  sufficient  evidence  of  aa- 
thority^  and  t&e  company  will  be  bound  by  his 
contracts,  made  on  their  behalf,  within  the  ap- 
parent Kope  of  the  business  intrusted  to  bim. 
•  •  •  A  corporation  which  Buffers  appear- 
ances to  exist,  and  its  officers  and  agents  to  so 
act,  as  to  give  one  employed  by  snch  offioers  and 
agents  reason  to  believe  that  he  i^  employed 
by  the  company,  becomes  liable  to  such  person 
as  his  [Its]  employi  topay  for  the  serrices  ren- 
dered." Orowley  v.  Genesee  M.  Co.,  K  Cal. 
276;  Goodwin  v.  Unioa  Screw  Co..  34  N.,  H. 
378:  Bates  v.  Ooronado  Beach  Co.,  109  Cal. 
162,  41  Pac.  856:  Phmips  v.  Sanger  L.  Co., 
130  CaL  434,  62  Pac.  749;  Curtin  v.  Sahnon, 
ete.,  Ob,  141  GftL  811.  74  FM.  am.  89  Am.  St. 
Rep.  76. 

[4]  There  was  ample  eridencb  ef  the  diar- 
acter  indicated  In  the  above  quotation  to 
prove  the  facts  allied  in  the  answer  ia 
above  stated.  But  the  same  results  follow 
fMm  the  allegation  and  finding  that  the 
plaintiff,  with  full  knowMdse  of  all  the  facts 
concerning  itte  agreement  of  October  18, 1911, 
accepted  the  full  b&iefits  thereof  and  of  tlie 
performance  thereof  by  LliAlgren  Company. 
In  compliance  with  that  agreement,  Und- 
gren  Company  paid  the  money  due  for  the 
labor  and  materials  required  to  continue  the 
work  of  the  subctmtract  after  October  13, 
1911,  until  the  same  was  fully  completed. 
The  plaintiff  was  Interested  in  said  subcon- 
tract, and  these  payments  were  a  benefit  to  it 
One  cannot  knowingly  accept  the  h^efits  of 
a  contract  made  in  its  b^alf.  or  in  which  it 
Is  interested,  and  refuse  to  be  bound  by  its 
terms  and  conditions.  The  plaintiff,  there- 
fore, in  effect,  ratified  the  agreement  of  Oc> 
tober  18.  1911,  and  is  bound  thereby.  Bates 
T.  Coronado  Beach  Co.,  supra ;  Phillips  r. 
Sanger  L.  Co.,  supra ;  Curtin  v.  Salman,  etc., 
Co.,  supra. 

[I]  Piaintlfl  earnestly  insists  that  the 
clause  of  the  agreement  by  Algeltlnger  and 
the  Burke  Company  purporting  to  release 
lindgren  Company  and  the  Olympic  Club 
"from  any  and  all  Hens  for  labor  and  mate- 
rial furnished  by  them,"  meaning  Algeltlng- 
er and  the  Burke  Company,  refers  to  labor 


and  materials .  thereafter  to  be  furnished  by 
them  in  completing  the  subcontract,  and  does 
not  Include  any  Hen  for  the  materials  previ- 
ously furnished  to  the  Burke  Company  by 
the  Algeltlnger  Company.  We  think  It  ts 
manifest  that  it  refers  to  and  Includes  the 
materials  and  labor  previously  furnished  for 
the  performance  of  the  subcontract  Accord- 
ing to  the  terms  of  the  agreement,  Llndgren 
Company  was  to  pay  for  all  materials  and 
labor  Subsequently  done  and  furnished  to 
complete  the  subcontract,  it  was  to  be  re- 
paid by  Burke  out  of  moneys  to  become 
due  on  the  subcontract  This  Implied,  of 
course,  that  the  Burke  Comt)any  was  to  be 
fully  paid  for  the  labor  thereon.  The  mate- 
rials would  be  paid  for  by  Lindgren  Company, 
and  no  othfet  person  would  have  a  lien  there* 
fbr.  Neither  Algeltlnger  noif  the  Burke  Com- 
pany could  have  any  claim  or  lleh  on  account 
there<^.  The  reference  tn  thd  agreement 
must  have  been  to  a  Hen  which  had  a  possi- 
bility of  ^Ifitence,  and  the  Hen  for  the  bill 
of  ^e  Algeltlnger  Company  fbr  materials 
previously  furnished  to  the  Burke  Company 
was  the  only  one  that  could  answer  that  de- 
scHptton. 

[6]  It  Is  claltned  that  the  representations 
of  Algeltlnger  found  to  have  been  nfade,  aa 
above  stated,  were  not  prov^  by  any  evi- 
dence. There  wfts  no  express  statement  by 
him  to  Undgren  Company  that  he  had  pOT- 
sonaUy  furnished  the  limteirials  to  Burke 
Company,  or  that  he,  personally,  was  the 
owner  of  the  demand  and  of  the  right  to  a 
lien  therefor.  But  his  entire  course  of  con- 
duct and  couyersatloii  in  the  affair,  from  be- 
ginning to  end,  amounted  to  a  representation 
to  that  effect,  and  was  such  that  the  Und- 
gr^  Company  nd^t  with  good  reason  have 
bellevM  that  to  be  the  fhet  It  ft  also  Im- 
plied by  the  terms  of  the  agreement  itselt 
The  finding  is  therefore  not  without  sobatan- 
tlal  support  in  the  evldenca 

tr,  I]  It  Is  also  daimed  that  the  contract 
for  plastering  work  on  the  building,  referred 
to  in  the  agreement  of  October,  1011,  as  the 
contract  In  which  Algeltinger  and  the  Burke 
Company  were  Jolhtly  Interested,  Is  not  the 
subcontract  under  which  the  Algeltlnger 
Company  supplied  the  materials  to  the  Burke 
Company.  There  Is  no  nterlt  In  this  claim. 
The  contract  of  die  Burke  Company  was  the 
only  contract  for  the  plastering  of  the  build- 
ing. The  court  found  that  Ai^tinger  was 
personally  Interested  as  a  partus  therein 
with  the  Burke  Company.  This  being  the 
case,  it  would  be  true,  aa  the  recital  states, 
that  the  two  were  jointly  Interested  therrtn. 
The  fact  was  that  Algeltlnger  had  made  an 
agreement  with  Burke  Company  whereby* 
in  consideration  of  Aigeltiuger's  assistance 
in  the  performance  of  the  contract,  financial 
and  otherwise,  he  was  to  have  a  part  of  the 
profits  thereof,  and  it  was  shown  by  abun- 
dant evidence  that  in  making  this  agremnent 
and  obtaining  this  Interest  Algeltlnger  was 
acting  In  behalf  of  the  plaintiff  corporation. 
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and  that  tbe  Interest  wbldi  he  thereby  ac- 
quired in  the  subcontract  was  In  equity  the 
property  of  the  plaintiff  corporation.  The 
court  found  that  the  plalntlft  was  interested 
lu  said  subcontract,  and  this  finding  Is  sus- 
tained, by  the  evidence.  From  all  these  cir- 
cumstances It  is  manifest  tliat  the  reference 
could  have  been  to  no  other  contract  than  , the 
subcontract  of  Burke  Company  for  the  lath- 
ing and  plastering  of  the  building. 

We  are  of  the  opinion  that  the  estoppel 
against  the  plaintiff  was  established  by  the 
facts  found,  and  that  the  findings  are  sus- 
tained by  the  evidence.  Appellaot's  counsel 
presents  a  number  of  minor  points  as  to  the 
relevancy  and  competency  of  certain  evi- 
dence. All  of  these  points  are  either  covered 
by  what  we  have  said  or  they  are  too  trifling 
to  deserve  notice. 

The  judgment  \b  affirmed. 

We  concur:  SLOSS,  J, ;  LAWLOB,  J. 


WABB  T.  QUIGLBY  at  fL    (Sac.  2^) 
(Supreme  Court  of  Galifomia.    Dec.  IS,  1817.) 

1.  Trusts  «»25(1}— Gbeation— iRSTBiniBNTS 
— SuTFTcniiicT— "JElCFBua  Tsnsr." 

A  writing  between  plaintiff  «nd  defendant, 
on  one  baud,  ana  a  third  person,  on  the  other 
hand;  by  which  the  third  person  agreed  to  as- 
sist ID  securing  optirau  on  property,  and  iriain- 
tiff  and  defendant  agreed  to  pay  him  certain 
amounts  therefor,  did  not  constitute  an  "expiraw 
trust"  within  the  meaning  of  Civ.  Code,  f  853. 
stating  requisites  of  a  trust  in  real  property: 
no  contractual  relation  being  thereby  created 
between  plaintiff  and  defendant 

[Ed.  Note.— Por  other  definitioas,  see  Words 
and  Phrases,  First:  and  Second  Series,  Express 
Trust.] 

2.  Tbustb  «=»6^— Gbeatios— INBTKUMIRTB 
—  SnmmBNOT  —  ■"I^AHaVKa"  —  "RwnrLT- 


SnmoiENOT 

XHe  TBC8T.* 


Nor  did  audi  Instrument^  coupled  with  pay- 
ment of  money  by  plaintifC  and  taking  of  title 
by  defendant,  create  a  "resulting  trusr*  within 
GIt.  Code,  8  853,  providing  that  when  a  trans- 
fer of  real  properb'  is  made  to  one  pcrscm,  and 
the  consideration  therefor  is  paid  by  or  for  an- 
other, a  trust  is  presumed  to  result  in  favor  of 
the  peraou  by  or  for  whom  such  payment  ia 
made,  since  the  options  so  secured  and  taken  in 
defendant's  name  were  not  a  "transfer"  of  prw- 
erty  within  the  de6nition  of  Civ.  Code,  {  1039, 
but  were  mere  rights  of  election. 

[BA.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Boanltiag 
Trust;  l^aasfer.] 

Department  2.  Appeal  from  Superior 
Court,  Sutter  County;  K.  S.  Mahon,  Judge. 

Action  by  J.  H".  Ware  against  T.  L.  Qulg- 
ley  and  others.  From  a  Judgment  of  dl&- 
mtaaal,  plaintiff  appeals,  Affirmed. 

W.  H.  Corlln,  of  MaryarlUe,  for  appellant 
Bntler  &  Svlaler,  of  Sacramento,  for  respond- 

TICTTOB  E.  SHAW,  Judge  pro  teoL  Tbls 
la  an  appeal  by  plaintiff  from  a  judgment  of 
dismissal  entered  upon  the  sustaining  of  de- 


murrers to  the  amended  complaint  without 
leave  to  amend. 

The  complaint  alleges:  That  defendants 
Evans,  Gregory,  and  James  were  the  owners 
of  certain  described  lands  located  In  what  ia 
known  as  Butte  Basin  In  Sutter  county ;  that 
on  February  2,  1913,  there  was  executed  by 
and  between  plaintlfC  and  defendant  Quigley 
an  agreement  as  follows,  to  wit: 

"Sacramento,  Oal.,  Feb.  8,  1913. 

'This  asre^fist  made  this  8th  dsy  of  Fek 
1913  between  TTL.  Quiglev  and  J.  H.  Ware  of 
Seattle,  Wash.,  parties  of  the  first  part  and 
Morris  Broolce  of  the  second  part: 

"In  oMidderatkm  of  the  help  and  assistance 
wtiich  the  party  ot  the  second  part  is  to  give  to 
the  party  of  the  first  part  in  tying  up  or  secur- 
ing prices  or  options  on  certain  properties  In  the 
Sacramento  Valley  more  particularly  known  as 
the  Butte  Basin  of  said  valley,  parties  of  the 
first  part  agree  to  pay  the  party  of  the  second 

Sart  a  commission  on  all  properties  handled 
1  said  district  of  one  third  of  a  regular  com- 
mission based  on  an  underatandiug  that  a  reg- 
ular o(MnmissloB  is  five  per  erat. 

"The  par^  of  the  second  part  agrees  to  help 
partly  of  the  first  part  in  any  way  he  can  and 
shall  be  willing  and  ready  to  give  said  parties 
at  any  and  all  tbnm  men  aaustaaee  as  he  or 
bis  office  can  give. 

"He  further  agrees  that  be  or  his  office  shall 
not  operate  in  the  above  described  district  ex- 
cepting to  give  assistance  to  the  parties  of  the 
first  tart  T.  L.  Quigley. 

"J.  H.  Warfc 
"Morris  BnxAe." 

That  "in  accordance  with  said  agreement 
and  the  whole  thereof"  plalndff  and  Qtdgley 
procured  from  defendants  Brans,  Gregory, 
and  James  a  90-day  <qpti(m  ta^  in  tbelr 
Joint  names  to  pnrcbase  the  land  described 
tn  the  complaint  TbMt  before  Oie  expira- 
tl<m  of  the  aptUm,  "and  tn  fun  accordance 
wltti  the  terna  of  the  foregi^ng  agreement, 
said  optim  was  renewed  tor  a  period  ot  six 
months  *  *  *  by  virtue  ot  an  agreement 
and  understanding  by  and  between  plaintiff 
and  deftadant  T.  "L.  Quigley"  for  an  addition- 
al period  of  six  monflts  *'taken  in  the  name 
of  defendant  T.  Zi.  Qulgil^  but  for  the  bene- 
fit of  himself  and  plaintiff -In  accordance  with 
the  provisions  ct  the  foregoing  agreement," 
which  option  as  renewed  provided  that  tbe 
same  tdiould  be  extended  for  a  period  of  six 
months  upon  the  payment  of  V1.600  to  the 
owners  of  said  land>  which  sum,  pursuant  to 
an  agreement  between  the  plaintiff  and  Qulg- 
I^,  the  latter  paid,  upon  an  agreement  that 
he  should  have  recourse  alone  to  the  profits 
of  any  sale  of  said  lands  for  r^ayment  of 
the  amount  so  advanced,  with  legal  interest 
thereon.  That  priiff  to  the  exidratlon  of  the 
extended  optlcm  so  obtained  by  Qnlgl^,  and 
in  consideration  ot  the  $1,600  paid  therefor, 
plaintiff,  who  was  not  ftimlllar  with  its  terms 
or  tbe  expiration  ■  thereof ,  notified  Quigley 
that  the  option  should  be  exercised  by  a  pur- 
chase of  tbe  property  unless  an  extraslon  of 
the  option  should  be  obtained  and  that  be 
was  ready  and  willing  to  ccmtribute  his  part 
necessary  to  consummate  such  purchase  or 
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obtain  such  extenalon.  and  also  demanded 
full  infonuatlon  as  to  tbe  terms  and  condi- 
tions Uiereof,  to  which  Qulgley  made  no  re- 
sponse. That  about  January  S,  1914,  Qulg- 
ley obtained  either  an  exteusion  of  tbe  option 
or  a  new  option  expiring  In  January,  1916, 
for  the  purchase  of  the  property  with  the 
purpose  and  Intent  to  appropriate  to  himself 
the  profits  derived  therefrom.  That  plaintiff 
In  carrying  out  tbe  terms  of  said  contract 
contributed  both  time  and  money  In  assist- 
ing in  procuring  the  original  (H>tion  and  per- 
mitted the  renewal  thereof  In  the  name  of 
Qulgley  upon  his  promise  that  he  would  hold 
the  same  as  trustee  in  accordance  with  the 
terms  of  said  agreement.  That  unless  re- 
strained from  so  doing  Qulgley  will  exercise 
the  said  option  and  cause  transfers  of  the 
property  to  be  made  by  the  owners  of  the 
land  to  purchasers  obtained  by  blm,  at  a 
profit  of  many  thousands  of  dollars  which  be 
^vill  appropriate  to  his  own  uae  In  a  manner 
so  that  plaintiff  will  be  unable  to  reach  or 
obtain  any  i>art  thereof.  The  prayer  of  the 
complaint  Is  for  a  decree  that  plaintifiF  Is  the 
owner  of  a  one-half  interest  In  and  to  any 
contracts  or  options  whldi  Qulgley  may  hare 
for  tbe  purchase  of  said  property  and  that  be 
be  enjoined  from  exercising  the  same  other 
than  in  conjunction  with  plaintiff  and  that 
defendants  Erans,  Gregory,  and  James  be  en- 
joined from,  making  any  deeds  or  transfers 
of  the  pn^rty  under  any  contract  or  option 
with  Qulgley  other  than  acUng  In  coQjnno- 
tlon  with  plaintiff. 

To  this  complaint  the  defendants  Evans. 
Gregory,  and  Jamea  Inteivosed  a  general 
demurrer,  and  the  defendant  Qulgley  Inter- 
posed a  demurrer  upon  both  general  and  spe- 
cial grounds  both  ojt  which,  as  stated,  were 
sustained  without  leave  to  amend. 

[1]  App^ant  Insists  that  tbe  facta  pleaded 
created  a  trust  In  Qulgley  for  the  benefit 
of  plaintiff.  This  contention  Is  based  vpoa 
the  theory,  flrat,  that  the  written  agreement 
made  by  blmseif  and  Qulgley  with  Brooke, 
constituted  an  ocpress  trust  created  by  wrUr 
ten  instrument  within  the  meaning  of  section 
862  of  tbe  GItU  Code,  and,  Mctmd.  that  "a 
trust  Is  presumed  to  result  In  ffevor"  of  plain- 
tiff by  reason  of  .the  fact  that  be  contributed 
several  hundred  dollars  In  labor  and  money 
in  procuring  the  option.  Neither  poslUon  la 
tenable.  Reference  to  the  docament  upon 
which  appellant  based  bis  first  contention 
shows  it  to  be  a  contract,  not  between  plain- 
tiff and  Quli^ey,  but  by  both  of  them  as  one 
of  tbe  parties  thereto  with  Morria  Brooke, 
the  subject  of  which  was  not  a  trust,  nor. 
Indeed,  any  contractual  relation  whatsoever 
between  plaintiff  and  Qulgley,  but  certain 
services  to  be  rendered  by  Brooke  for  which 
plaintiff  and  Qulgley  agreed  to  pay  him  a 
commlsdon.  It  Is  not  possible  to  construe 
this  document  as  creating  an  "ezpresa  trust" 


RnPOBTEai 

by  an  Instrument)  In  writing  as  provided 
section  852. 

[2]  Neither  does  the  complaint  contain 
facts  showing  the  creation  of  a  "resulting 
trust"  as  defined  In  section  853  of  the  Civil 
Code.  This  section  provides  that  whtn  a 
transfer  of  real  property  Is  made  to  one  per- 
son; and  the  consideration  therefor  Is  paid 
by  or  for  another,  a  trust  Is  presumed  to  re- 
sult In  favor  of  the  person  by  or  for  whom 
such  payment  Is  made.  The  authorities, 
Faylor  v.  Faylor,  136  Cal.  92,  68  Pac.  482. 
and  Moultrie  v.  Wright,  154  Cal.  520,  98  Pac. 
257,  cited  by  appellant  la  support  of  his  con- 
tention, all  Involve  facts  where  the  title  tO' 
the  property  was  conveyed  to  one  person,  the 
consideration  for  which  was  paid  by  another, 
thus  bringing  the  cases  directly  within  the 
purview  of  said  section.  By  section  1039  of 
the  Civil  Code  a  "transfer"  Is  defined  as  "an 
act  of  tbe  parties  or  of  the  law  by  which  the 
title  to  property  Is  conveyed  from  one  living 
person  to  another."  An  option  is  not  a  trans- 
fer of  property.  No  title  Is  conveyed  thereby. 
It  Is  a  mere  right  of  election  acquired  by  one- 
under  a  contract  to  accept  or  reject  a  pres- 
ent offer  within  tbe  time  therein  flxed.  Am. 
&  Eng.  Ency.  of  Law,  p.  924.  Not  only  was 
there  no  transfer  of  title  to  the  real  property 
made  by  the  owners  thereof  to  Qul^ey.  but* 
as  appears  from  the  allegations  of  the  com- 
plaint, plaintiff  neither  paid,  nor  agreed  t» 
pay,  any  part  of  tbe  $1,500  whldb  Qulgley 
paid  for  the  option.  Under  the  agreement 
he  was  to  look  for  reimbursement  to  tbe  prof- 
its derived  from  a  sale  of  the  property. 
Hence  it  seems  clear  that  no  trust  was  cre- 
ated under  the  provlalons  of  said  section 
853  of  the  aril  Code. 

Not  only  Is  the  complaint  for  the  reas<ms 
gUven  obnoxious  to  the  general  demurrer  in- 
terposed, but  It  is  apparent  from  tbe  views 
expressed  tliat  the  allegations  of  the  com- 
plaint baaed  upon  the  Instrument  are  wholly 
inoonalatent  vith  tbe  terms  thereof  which 
doea  not  purport  to  have  been  made  by  and 
between  plaintiff  and  Qulgley  as  to  any  sub- 
ject of  contract  between  them.  As  stated  la 
tbe  Qtecial  demurrer  of  Qulgley,  It  is  im- 
possible to  say  what  la  meant  by  Ibe  allega- 
tions that  tbe  f^tlons  jrere  procured  and  the 
renewals  made  In  full  accordance  wiUi  the 
terms  of  the  agreonent  and  the  renewal 
thereof  obtained  in  Qulgley's  name  with  the 
consent  of  plaintiff  "In  accordance  with  tbfr 
provislona  of  tbe  foregoing  agreement,"  nor 
what  is  meant  by  the  auction  that  plaintiff 
in  carrying  out  the  terms  of  aaid  agreement 
contributed  several  hundred  dollars  in  labor 
and  money. 

The  demurrers  were  properly  sustained, 
and  the  Judgment  is  afflrawd. 

We  coumr:  HEI/VIN,  X;  HE}NSHAW,  J. 
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SCOTT  T.  HOLLYWOOD  PAHK  CO.  et  al. 

(L.  A.  410a) 
<Supreme  Court  of  California.    Dec.  13,  1917.) 

1.  Apfkal  and  Ebkob  <S=»034(1)  —  Pbesuut- 
TioNa— Requlabitt  of  Judokent. 

All  presamptions  indulged  in  are  in  favor 
of  the  regularity  of  the  Judgment  and  proceed- 
ing! upon  which  it  ia  based,  and  it  devolveB  up- 
on an  appellant  to  affirmatiTelv  abow  the  exiat- 
ence  of  the  eiror  upon  which  ne  aska  for  a  re- 
TeraaL 

2.  Afpkai.  and  Bbbob  4b»TS8(S)  —  Bbiep  — 

sufficiemot. 
Where  a  party  presented  typewritten  tran- 
script  on  appeal  under  Code  Civ.  proc.  fi  953c, 
requiring  necessary  portions  of  record  to  be  in 
the  record,  but  be  made  no  attack  on  the  find- 
ings or  their  sufficiency,  and  pointed  out  no  er> 
ror  of  law,  and  failed  to  indicate  the  relief 
sought  by  the  action,  or  the  nature  of  the  judg- 
ment, there  was  nothing  tor  review. 

3.  APFBAI.  AMD  EBBOB  ^»TC7(1)  —  BBIBTB  — 

STATUun T  or  Cask. 
When  Code  Civ.  Proc.  H  d53a,  953b,  9S3g. 
ts  to  bringing  up  necessary  parts  of  record^  are 
not  Complied  wiui  on  appeal  under  such  sections, 
DO  duty  devfdves  cn  ue  ooofC  on  appeal  to 
search  for  the  erxor  through  the  typewrittoi 
transcript 

Department  2.  Appeal  from  Superior 
Conrt,  htm  Angeles  Gonnty;  Fred  H.  Taft, 
Jndg& 

ActkMi  by  J.  George  Scott,  suing  for  him- 
self and  others,  against  the  Hollywood  Patb 
Oompany  and  others.  From  the  judgment 
rendered,  plaintiff  appeals.  Affirmed. 

Itobt.  I>.  Hubbard,  of  Los  Angeles,  for  ap- 
pellant. Charles  S.  Burnell  and  Haas  ft 
OumUgan,  all  of  Loa  Angeles,  for  respood- 
enta. 

VICTOR  E.  SHAW,  Jadge  pro  tem.  In 
support  of  his  appeal  herein,  appellant,  in 
Ilea  of  a  hlU  of  exceptions  and  printed  rec- 
ord, presents  a  typewritten  transcript,  la 
accordance  with  the  provisions  of  sections 
963a,  953b,  and  953g  of  the  Code  of  Civil 
i^tocedure.  While  section  953c  declares  the 
txanacrtpt  of  such  record  need  not  be  print- 
ed. It,  in  express  terms,  provides  that: 

"In  filing  briefs  on  said  appeal  the  parties 
must,  however,  print  in  their  briefs,  or  in  a 
supplement  appended  thereto,  Buch  portiona  of 
the  record  as  uey  desire  to  call  to  the  attention 
■of  the  conrt** 

[1,1]  In  bis  brief  connsAl  for  appellant 
states  tbat: 

"While  there  were  many  and  grievous  errors 
committed  by  the  court  In  the  trial  of  this  cause, 
the  one  and  vital  error,  and  the  one  relied  upon, 
-eonslsted  In  rendering  jud^mcQt  in  favor  of  the 
d^endants  and  against  plaintiff,  and  denying 
plaintiflf  the  relief  to  which  he  ia  entitled." 

As  appears  from  appellant's  brief,  no  at- 
tack is  made  upon  the  findings,  the  sufficien- 
cy of  which  to  support  the  judgment  is  like- 
wise unquestioned,  and  onr  attention  Is  di- 
rected to  no  error  of  law  occurring  at  the 
trial.  Neither  in  his  brief  nor  In  any  supple- 
ment thereto  Is  there  anything  to  indicate 
what  relief  was  songtat  by  the  action,  nor  is 


there  anything  printed  1b  the  brief  indicat- 
ing the  nature  of  the  judgmmt  which  appel- 
lant says  was  erroneously  rendered.  AD  pre- 
sumptions indulged  in  are  in  favor  of  the 
r^ularity  ot  the  Jodgment  and  proceedings 
upon  which  It  is  based;  hence  it  devolves 
upon  an  appellant  to  affirmatively  show  the 
existence  of  the  error  upon  which  he  asks  for 
a  reversaL  Vpaa  the  showing  made,  how 
can  this  court  say  the  Judgm^t  thus  attack- 
ed is  erroneous?  Asstiming  that  appellant's 
real  contention  is  that  the  evidence  is  insuffi- 
cient to  sustain  the  findings,  the  answer  is 
that  the  findings  so  attacked  are  not  printed 
in  the  brlet,  without  which,  and  the  evidence 
upon  which  they  are  leased,  this  court  can- 
not aay  they  are  nnsustalned.  The  brief 
does  not  parport  to  contain  all  or  other  than 
a  meager  part  of  the  evidence  upon  whiA 
the  trial  court  made  its  findings. 

[3]  The  direction  contained  in  the  statute 
la  clear  that,  where  the  record  is  brought  np 
under  the  provisions  of  sections  QSSa,  968b, 
and  958c  of  the  Code  of  GlvU  Procedure,  the 
appellant  shall  print  enough  of  such  record 
to  show  the  alleged  error  of  which  he  com- 
plains, and  also  illustrate  the  iwlnts  made 
in  the  argument  When  not  thus  exhibited, 
no  duty  devolves  upon  the  court  to  examine 
a  voluminous  typewritten  transcript  of  the 
sten(«rapue  r^rt  In  search  of  error  upon 
wbldi  to  base  a  reversaL 

The  requirement  of  the  static  in  Oils  re- 
gard has  been  repeatedly  pointed  out.  Es- 
tate of  McFtaee,  106  Oal.  33S,  101  PBC  4S5, 
Ann.  Cas.  1918E,  899:  Harcucd  v.  Yowln- 
ckel,  164  GaL  698,  130  Pac.  480;  McKinneU 
V.  Hansen.  167  Pac.  887;  MUtor  v.  Oliver  ef 
al.,  163  Pac.  86T. 

ilie  Judgment  is  affirmed. 

We  concur:  MBLTIN,  J.;  HBXSHAW,  J. 


FROST  v.  ALWARD  et  al.    (Sac.  2768.) 

(Supreme  Court  of  California.    Dec.  13,  1917. 
ReheariDg  Denied  Jan.  10,  1918.) 

CONTBACTB  «=»164— FRAUDS,  STATUTE  OF  «=» 
118(1)— toASATB  INSTBUMENTS. 

Two  instruments  simultaneously  executed,  by 
one  of  which  defendants  agreed  to  pay  plaintiff 
a  certain  rate  for  hauling  parcel  post  for  a 
stated  period,  and  by  the  other  plaintiff  agreed 
that  after  a  year,  if  defendsat  then  used  auto 
trucks  for  hauling,  all  contracts  between  them 
were  canceled,  constituted  one  contract  in  view 
of  Civ.  Code,  1 1612,  requiring  such  instruments 
to  be  construed  together,  and  section  1647. 
requiring  reference  to  circQmstances  and  eub- 
ject-matter,  and,  so  construed,  there  was  no 
want  of  mutuality  nor  contravention  of  the 
statute  of  frauds. 

In  Bank.  Appeal  from  Superior  Court, 
Shasta  County;  James  G.  Estep,  Judge. 

Action  by  A.  G.  Frost  against  Leslie  T.  Al- 
ward  and  another.  Judgment  of  nonsuit, 
and  platntlff  appeals.  Beversed. 
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McCoy  A  Obds,  of  Bed  Bluff,  for  appellant 
Garr  ft  Kennedy,  of  Bedding,  lor  lespond- 
enta. 

VIOTOB  B.  SHAW,  Judge  pro  tern.  In 
this  action  lAalntlff  sou^it  recovery  of  dam- 
ages for  the  breacb  of  an  alleged  written 
contract  At  the  conclnaion  of  plaintiff's 
evidence  the  court  made  an  order  granting 
defendants'  motion  for  a  nonsoit  upon  the 
ground  "that  no  contractual  relation  bad 
been  established  between  plaintiff  and  de- 
fendants in  the  action."  to  accordance  with 
such  order  Judgment  was  tataxA,  ttom 
which  plaintiff  appeals. 

It  appears  that  at  the  times  in  qaestl<Hi 
defmdants  were  contractors  engaged  In  the 
carrying  of  United  States  mall  and  pared 
post  from  Bedding  to  other  points  in  Cali- 
fornia ;  that  on  Angnst  14,  1916,  two  docu- 
ments set  forth  in  the  complaint,  designated 
therein  as  Exhibit  A  and  Elxhibtt  B  as  con- 
stltnting  the  alleged  contract  between  the 
parties,  wwe  executed  In  form  and  terms  as 
follows: 

Sxbiblt  A. 
"Bedding.  Oal..  Aogoat  14,  IBlfi. 
"We,  the  understmed.  agree  to  pay  A.  G. 
Frost  for  the  haulins  of  parcel  post  from  Bed- 
ding to  WeavervUle  the  toTlowinc  rates:  $1.40 
per  hundred  pounds  from  DecemDer  1,  1916,  to 
April  16,  irae;  from  April  16.  Idl6,  to  De- 
cember 1,  1916.  91.00  pec  hundred  poand»~tlM 
same  each  consecntiTe  year  as  long  as  our  oon- 
tract  with  goremment  holds,  and  the  rates  to 
intermediate  points  the  same  as  per  contract 
price  from  the  goremment,  save  ano  except  that 
portion  that  we  mJ^t  haul  on  our  daily  stage 
and  not  to  exceed  760  pounds  per  day  in  ex- 
cess of  oar  000  pounds  load  required  by  the 
goremment:  sala  hauling  to  be  done  as  re- 
quired by  the  gOTemment.  Said  A.  G.  Frost 
is  to  receive  and  deliver  parcel  post  in  good  or- 
der as  received  to  the'  Cerent  points  mentioned. 


"Leslie  T.  AIwanL 
"O.  F.  BrouUtei«^ 


Exhibit  B. 
*<BeddIng,  Cal..  Angnst  14,  1916. 
"I,  the  undersigned,  ^.  Q.  Frost,  hereby 
agrees  sfter  one  year  from  Sept  1, 1016,  should 
Alward  ft  Brouillard  put  on  automobile  trucks 
for  the  tranaportdtion  of  parcel  nost  to  consider 
all  contracts  eanc^d  fhm  held  by  the  under- 
signed. A.  6.  Frost." 

By  answer  defendants  admit  that  on  the 
date  named  they  made,  execoted,  and  deliv- 
ered to  plaintiff  the  writing  designated  Ex- 
hibit A,  and  that  at  the  same  time  plaintiff 
executed  and  delivered  to  them  the  Instrument 
designated  Exhibit  B,  which  without  denial 
is  alleged  In  the  complaint  to  have  been  ex- 
ecuted and  delivered  to  defendants  by  plain* 
tiff  as  a  part  of  the  agreonent  made  between 
the  parties. 

As  appears  from  the  evidence,  plaintiff  en- 
tered upon  and  continued  in  the  performance 
of  the  duty  of  transporting  parcel  post  for 
defendants  until  about  May  1, 1916,  when  the 
latter  committed  the  alleged  breach  of  con- 
tract for  which  the  action  was  instituted. 

The  sole  Question  presented  Is  whether  the 


Instruments  hereinbefore  set  out  constitute  a 
contract  between  plaintiff  and  defendants. 
Both  by  the  evidence  and  admissions  In  the 
pleadings  they  are  Ediown  to  have-been  execut- 
ed at  the  same  time  between  the  same  par- 
ties and  relate  to  the  same  subject-matter; 
hence,  as  provided  in  section  1642  of  the 
Civil  Code,  are  to  be  considered  t(^ether  as 
constituting  one  transaction,  in  effect  as 
though  the  terms  were  embodied  in  one  docu- 
ment FUnn  ft  Treacy  v.  Mowry,  181  Cal. 
481,  6S  Pac.  724, 1006 ;  Ingoldsby  T.  Joan,  12 
Cal  664,  677;  Makepeace  v.  Harvard  Col- 
lege, 10  Pick.  (Mass.)  29S.  A^uming  the 
Identical  language  set  forth  In  the  two  docu- 
ments to  have  been  incorporated  In  one  In- 
strument signed  by  all  the  parties,  it  would 
clearly  appear  therefrom  that  for  the  period 
extending  from  December  1,  1915,  to  the 
termination  of  Alward  and  Brouillard's  con- 
tract with  the  government,  subject  to  their 
right  to  terminate  the  contract  with  plaintiff 
after  December  1,  1916,  by  putting  on  auto 
tmclu  for  the  transportation  of  parcel  post, 
they  agreed  to  pay  him,  the  plaintiff,  the 
prlcea  therein  spedfled  for  hanllng  parcel 
post  between  designated  points,  and  plain- 
tiff agreed  to  perform  the  services  In  the 
manner  required  by  the  government  and  de* 
Utw  the  parcel  post  in  as  good  order  as  it 
was  delivered  to  him.  Reference  to  tlie 
drcnmfltaiice*  under  wlildi  the  contraot  wm 
made  and  the  subject  to  which  It  relates  as 
provided  by  section  1647  of  the  CMl  Code 
eieaily  warrants  snch  interpretation.  Urns 
construed,  the  contract  IW  not  In  contraven- 
tion of  the  statnte  of.  (rands,  vat  Is  tluie 
want  of  mntnality  In  its  terms. 
The  Judgment  is  reversed. 

We  concnr:  ANOKIiLOm,  O.  J.;  SLOSB, 
X;  MELTIN.J.;  BBM8Hi.W,J.;  SHAW.  J. 


CITT  SECVBITIES  CO.  v.  HARVET  et  aL 

(L.  A.  4102.)  . 
(Suprone  Court  of  California.   Dec.  IS,  2917. 
Rehearing  I>enied  Jan.  10,  1918.) 

1.  Municipal  Cosporations  «=>469(4)— Ih- 
pbovements—Absessme  NTS— Frontage. 

In  proceeding  under  St  1909.  p.  167,  for 
work  and  constnietion  of  sidewalks  and  carb- 
ing,  section  6  of  which  provides  tiut  the  ex- 
pense shall  be  aisesaed  upon  the  lots  and  lands 
fronting  tbereon  on  the  same  side  of  the  street 
where  said  sidewalks  shall  be  constructed,  each 
lot  or  portion  of  lot  being  separately  assessed 
in  proportion  to  the  frontage  at  a  rate  pw  front 
foot  sufficient  to  cover  the  total  expense  of  the 
work,  it  was  improper  to  apportion  and  assess 
the  cost  of  B  sidewnik  In  proportion  to  the 
SQuare  feet  of  sidewalk  in  front  of  each  lot 

2.  HiraZOIPAL  COBFOBATIOKB  »■  ilOO  IV- 
PBOVKlfXNTe— iLUtOAL  ASSESSMENT— BEUSr. 

In  proceeding  under  St  190G,  p.  167,  for 
work  and  construction  of  Etidewalks  and  curbing, 
where  assessment  was  illegal  on  Its  face,  the 
property  owner  need  not,  as  provided  by  section 
10  of  the  act  appeal  to  the  city  council,  but  tbe 
assessment  being  void,  was  no  lien  on  the  prop- 
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erty,  aitd  the  owner  coaM  nl7  od  the  inTiffiQIt? 
in  an  action  to  enforce  tbe  aasessnwnt. 

8.  KvtDitiat  «s»SSS(4>— lUXeAZ.  AMBMUira 

— BnOEIfOB — ADlOaSIBIUTT. 
In  proceedior  under  St  1009.  p.  167.  for 
vork  and  construction  o£  Bidewalks  and  curb- 
ing, where  assessment  wai  illeeal  on  its  face, 
the  aaBesniient  ndl  vn  not  admlnnile  in  «vl- 
dence. 

Department  2.  Appeal  from  Superior 
Court.  Los  Angeles  Ooun^;  Xia^end  P.  Mc- 
Danl^  Judg& 

Action  by  the  City  ^toiiitle^  Oompany 
against  Harriet  Harvey  and  others.  From 
decree  for  plaintiff  and  order  denying  motion 
for  new  trial,  defienaant  Harvey  aWMls* 
Reversed. 

HIatt  ft  Sdby.  WlUlam  M.  Hlatt,  Edward 
H.  Selby.  and  Howard  B.  Hlndiaw,  all  of 
Lob  Angeles,  for  appellant  A.  J.  Sherer  and 
Aithnr  O.  Baker,  botb  of  Lo>  Angeles  for 
reflpondoit. 

YIOTOB  E.  SHAW.  Judge  pro  tern.  Ac- 
tltm  to  foreclose  a  Ilea  based  upon  an  assess- 
ment against  a  lot  and  parcel  of  land  owned 
by  defendant  Harvey  for  the  cost  of  con- 
strutting  a  sidewalk  on  Eleventh  street,  upon 
which  said  property  fronted  In  tbe,  dty  of 
Los  Angeles.  A  decree  was  entered  as  pray- 
ed for  in  favor  of  plaindtT,  -f nna  which,  and 
an  order  denying  her  motion  for  a  new  trial, 
defendant  Harvey  appeals. 

The  proceedings  which  created  the  alleged 
lien  purport  to  haye  been  had  and  taken  by 
the  dty  council  of  Los  Angeles  under  and 
pursuant  to  the  provisions  of  an  act  of  the 
Legislature  entitled  "An  act  to  provide  for 
work  upon  and  construction  of  sidewalks 
and  curbing  within  municipalities"  (Stats. 
1909,  p;  167),  and  provided  for  the  construc- 
tion of  cement  sidewalks  varying  in  width 
on  portions  of  both  sides  of  Eleventh  street, 
between  Main  and  Piguroa  streets. 

At  the  trial  the  court,  over  def»ldantef 
objection,  admitted  In  evidence  the  Warrant, 
assessment,  and  diagram  made  by  the  snper- 
intendent  of  streets,  together  With  the  cer- 
tificate of  the  dty  en^neer  as  to  the  comple- 
tion of  the  wotk,  which  under  section  11  of 
the  act,  when  accompanied  by  an  affidavit 
of  demand  and  nonpayment,  are  made  prima 
fade  evidence  of  the  regularity  and  correct- 
ness of  the  assessment  and  the  prior  proceed- 
ings upoQ  which  said  assessment,  warrant, 
and  diagram  are  based,  and  like  evidence 
of  plalntUTa  right  to  recover  in  the  action. 
Thereupon,  plaintiff  having  rested,  the  de- 
fendant moved  for  a  nonsuit  upon  the 
ground,  among  others,  that  the  documents 
offered  and  received  In  evidence  were  on 
their  face  illegal  and  void,  and  as  made, 
without  authority  of  law.  for  the  reason  that 
ns  appeared  therefrom,  the  assessment  in- 
cluded the  work  done  on  both  sides  of  the 
street  and  against  each  lotr  not  in  proportion 
to  the  frontage  which  It  bore  to  that  of  all 


the  lots  In  the  same  side  of  the  street  along 
whldi  the  ^tire  sidewalk  was  constructed, 
but  In  prop6rti<m  to  the  number  of  square 
feet  of  sidewalk  constmcted  in  front  thereof 
as  compared  with  the  number  of  square  feet 
in  the  whole  area  of  sidewalk  constructed, 
it'hich  motion  the  court  denied. 

[1]  The  chief  question  lnv<^ved  and  the 
only  one  necessary  to  dedde  is  the  validity  of 
the  assessment  made  in  ai^rtlonlng  the  cost 
of  constructing  the  sidewalk  on  the  north- 
easterly side  of  Eleventh  street  on  which 
defendant's  property  abutted  and  In  front  of 
whose  lot  the  sidewalk  as  authorized  In  the 
proceeding  was  of  a  width  of  9^  feet,  while 
thk  spedded  width  of  other  portions  thereof 
on  the  same  side  of  said  street  and  in  fnmt 
of  other  lots  was  7%  feet.  Section  6  of  the 
act  provides  that: 

The  "expense  incurred  for  the  constmctioD  of 
any  sidewalk  anttwrised  by  this  act  *  *  * 
Shan  be  aasetsed  npon  the  lots  and  lands  front- 
ing thereon  on  the  same  side  of  the  street  where 
said  sidewalks  shall  be  constructed,  each  lot, 
or  portion  ot  lot  being  sevamtely  aasassed  in 
mapattimi  to  tho  frontage  at  a  rate  per  front 
foot  sufficient  to  cover  tM  total  expense  of  the 
work.  •  •  ••• 

Concededly  the  assessment  was  not  so 
mada  As  shown  on  the  face  thereof,  the 
entire  cost  of  the  work  on  both  sides  of  the 
street,  together  with  the  inddental  expense 
thereof,  was  apportioned  to  and  assessed 
against  the  lots  fronting  on  each  side  there- 
of in  such  proportion  as  the  number  of 
square  feet  of  sidewalk  in  front  of  each  lot 
bore  to  the  entire  area  of  sidewalk  constmct- 
ed, so  that  the  assessment  against  lots  of  the 
Same  frontage  was  greater  or  lete  in  amount, 
depending  upon  the  width  of  the  sidewalk 
upon  which  they  fronted. 

[2, 1]  It  Is  su^estcid  ^at,  conceding  the 
assessment  was^ot  made  as  provided  by  law, 
nevertheless  the  remedy  of  defendant,  if  ag- 
grieved or  objecting  to  the  correctness  or 
legality  of  the  assessment,  was  an  appeal  to 
the  dty  coundl,  provision  for  whldi  Is  made 
section  10  of  the  act,  which  declares  the  de< 
dslon  of  such  body  to  be  final  and  conclu- 
sive as  to  all  matters  therein  made  the  sub- 
ject of  appeal.  Since  unauthorlied  by  any 
law  of  this  state,  the  assessment  is  void  on 
Its  face,  constitutes  no  lien  on  defendant's 
prcverty.  and  hence  she  is  not  an  aggrieved 
party  within  the  meaning  of  the  provision. 
As  stated  In  Byan  r.  Altsdinl.  106  GaL  177, 
37  Paa  SM: 

"It,  however,  the  assessment  Is  void  upon  Its 
face,  it  does  not  constitute  an  apparent  Hen  up- 
on uie  property,  and  as  its  invalidity  is  always 
apparent,  the  owner  is  not  'aggrieved,'  and  is 
not  required  to  seek  its  correction  by  an  appeal, 
but  may  defend,  upon  this  inherent  invalidity 
whenever  an  attempt  is  made  to  enforce  It,  or 
any  right  is  asserted  by  virtae  of  its  existence." 

Where  the  assessment  Itself  dlsdoses  that 
It  Is  made  In  a  manner  not  authorized  by 
statute,  it  is  void  on  its  face.  An  owner  of 
property  thus  assessed  Is  not  required  to 
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■Hxal  to  Uw  dtr  coimdl  for  the  oonection 
of  ttie  aasesamoit,  but  may  u  a  defense  in 
in  actl<ni  to  enforce  Oie  same  rely  upon  ita 
Inherent  Invalidity.  Padflc  Pav.  Oo.  v.  Ver- 
io, 12  CaL  App.  362,  107  Pac.  580.  The  court 
erred  In  admitting  the  assessment « roll  in 
evidence,  and  likewise  erred  In  denying  de- 
fendant's motlMi  for  a  nonsuit. 

Our  conduslcm  renders  it  unnecessary  to 
consider  other  grounds  urged  for  a  reversal. 

The  judgment  and  order  are  reversed. 

We  concur :  MBLVlN,  X ;  HBNSHAW,  J. 


BLACK  V.  KNIGHT  et  nz.   <S.  F.  7212.) 

(Sapreme  Court  of  Galifomia.   Dec.  14,  1017. 
B«bearlng  Denied  Jan.  10,  1018.) 

Landlord  and  Tenant  «=>318(3)— Wbong- 

riTL  DiSPOSSBSSION— DAUAGEft— "EVICnON.'' 
Tbe  prosecution  to  Judgment  of  an  action 
of  unlawful  detainer  by  a  landlord,  without 
malice,  does  not  constitute  an  eviction  whicli 
would  entitle  the  tenant,  on  reversal,  to  dam- 
ages, where  no  writ  to  dlqwsseu  was  iaaued, 
tenant  having  moved  by  reason  of  the  judgment 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrfases,  First  and  Second  Series,  Evictl<m.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  ot  Ban  SVandsco;  Jas.  M. 
Troutt,  Judge. 

Actkm  by  Heniy  Blade  a^lnst  B<^Mrt  S. 
Knight  and  Henrietta  O.  Knlg^it.  his  wife. 
Judgment  for  plaintiff,  and  Henrietta  C 
Knight  appeala  Beversed. 

ijamuel  Knight*  of  San  Frandsco,  and 
Carl  H.  AbbotU  of  Oakland,  for  aK)eUant. 
Arthur  H.  Barendt,  of  San  Francisco,  for 

respondent 

AMUEXXOTTI,  a  J.  This  Is  an  action 
for  damages  for  the  alleged  unlawful  evic- 
tion of  plaintiff  by  his  landlord  from  prem- 
ises held  and  occupied  by  him  as  a  tenant 
under  a  lease.  Judgmrat  was  given  for  the 
sum  of  $10,440,  and  the  ai^>eal  Is  from  such 
Judgment  and  from  an  order  denying  a  mo- 
tion for  a  new  trial.  AU  but  $586  of  the 
amount  awarded  was  on  account  of  the  val- 
ue of  the  unexpired  term  of  the  lease  (fixed 
at  ¥11,544),  such  $586  being  for  expense  and 
damage  Incurred  In  defending  the  unlawful 
detainer  action. 

The  only  alleged  eviction  found  was  the 
prosecution  by  the  landlord  to  Judgment  In 
the  superior  court  of  an  unlawful  detainer 
proceeding  on  accouot  of  the  alleged  viola- 
tion by  the  tenant  of  a  covenant  of  the 
lease,  the  Judgment  entered  therein  declar- 
ing the  lease  canceled  and  forfeited,  and  ad- 
Judging  that  the  tenant  "restore"  and  the 
landlord  "have"  iKissesslon  of  the  demised 
premises,  and  that  tbe  landlord  recover  from 
the  tenant  $2,250  damages,  $200  attorney 
fees,  and  $30  costs.  The  tenant  appealed 
from  the  Judgment,  staying  by  bond  the  en- 
forcement of  the  judgment  pending  aK)eal 


in  so  far  as  the  money  recovery-  was  con- 
cerned, but  not  seeking  any  stay  as  to  the 
portlmi  ot  the  Judgment  relative  to  posses* 
slon  of  the  demised  proniaes.  In  the  com- 
plaint It  was  alleged  that  the  Judgment 
the  tenant  was  required  to  "and  did  sur- 
render possession  of  said  premises"  to  the 
landlord.  By  the  answer,  it  was  denied  that 
"the  tenant  was  obliged  to  surrender"  pos- 
session of  file  preniises,  "or  that,  be  was  de> 
prlved  of  the  possession  thereof  by  either  of 
d^endants."  It  was  furCher  allied  that 
without  asking  for  any  stay,  "and  before  the 
issuance  of  any  writ  of  execution  or  assist- 
ance whatever,"  tbe  tenant  "abandoned  the 
possessUm  of  tbe  said  premises."  The  trial 
court  found  simply  that  the  tenant,  "in  com- 
pliance with  said  Judgment,  was  required  to 
and  did  Burrraider  possession  of  said  de- 
mised premises"  to  the  landlord.  This  find- 
ing is  assailed  as  being  without  sufficient 
support  In  the  evidence.  There  was  no  evi- 
dence whatever  as  to  the  circumstances  at- 
tending the  change  of  iKissessloa;  nothing 
tending  to  show  that  the  tenant,  without  the 
issuance  of  any  writ  and  without  any  de- 
mand by  tbe  landlord,  did  not  abandon  pos- 
session to  the  landlord  upon  the  entry  of  the 
Judgment  For  all  the  purposes  of  this  ap- 
peal it  must  be  assi^med  that  he  did  actual- 
ly abandon  the  premises  without  being  com- 
pelled to  do  so  under  any  process  Issued  and 
served  under  the  Judgment  in  the  unlawful 
detainer  proceeding.  On  appeal,  the  Judg- 
ment in  the  unlawful  detainer  action  was 
reversed,  and  the  cause  remanded  for  a  new 
trial  The  landlord  then  tendered  posses- 
sion of  the  premises  to  tbe  tenant  for  the 
uuezpired  portion  of  the  term,  but  . the  ten- 
der was  ,not  accepted.  The  unlawful  de- 
tainer action  was  then  dismissed  by  the  land- 
lord- In  view  of  the  record  It  must  also  he 
assumed  for  all  the  purposes  of  this  appeal 
that  the  unlawful  detainer  action  was  com- 
menced and  prosecuted  to  the  end  in  good 
faith  and  without  malice.  The  Judgment 
herein  was  for  the  amount  found  to  be  the 
full  value  of  tbe  unexpired  term  at  the 
time  the  tenant  surrendered  possession,  plus 
the  auiount  of  tbe  expenses  of  the  tenant  In 
defending  his  iwssesslen,  less  certain  coon- 
terclalms  aggregating  $1,801. 

The  theory  upon  which  this  Judgment  la 
sought  to  be  sustained  la  that  the  prosecu* 
tlou  by  tbe  landlord  of  the  unlawful  detainer 
action  to  a  Judgment  in  his  favor,  which 
Judgment  by  its  terms,  required  the  ten- 
ant to  deliver  possession  to  the  landlord, 
entitled  the  tenant  to  treat  the  conduct  of 
the  landlord  as  a  breach  of  tbe  covenant  of 
quiet  enjoyment  and  an  unlawful  eviction, 
with  the  result  that  not  only  could  he  re- 
gard the  lease  upon  voluntary  surrender  of 
possession  as  at  an  end  and  himself  exempt 
from  liability  for  further  rent,  etc.,  Qiere- 
uoder,  but,  also,  treating  the  lease  as  still 
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in  force,  recover  as  damages  the  value  of 
the  unexpired  term  thereunder,  in  the  event 
that  he  SDCceeded  on  bis  appeal  from  the 
judgment 

Coiffilderatlon  of  the  authorities  eatlsfles 
us  that  snch  a  theory  flnds  no, substantial 
support  therein.  It  may  be  assumed  purely 
for  the  porposeB  of  this  dedsion  that  If  the 
tenant  Is  actually  ousted  from  possession 
under  process  iasDed  upon  snch  a  judgment, 
he  may  treat  suoh  ouster  as  a  breach  of  the 
Implied  covenant  for  quiet  enjoyment,  and 
recover  his  damages  in  the  event  of  a  re- 
versal of  the  judgment.  Certain  states  have 
statutes  providing  for  the  recovery  of  saeh 
<lamages,  among  which  Is  New  Y<nrk,  where 
the  statute  provides  substantially  that  if  the 
final  order  In  snch  a  summary  proceeding  is 
reversed  upon  appeal,  the  person  dispossess- 
ed may  maintain  an  action  to  recover  the 
damage  sustained  by  the  dlBposseesion.  Even 
under  snch  a  statute  it  has  been  held  that 
actual  dispossession  of  the  tenant  by  the 
landlord  is  essential  to  a  right  of  recovery, 
and  that,  where  the  tenant  removes  from  the 
premises  without  the  taking  of  any  steps  on 
the  part  of  the  landlord  to  enforce  the  judg- 
ment, he  cannot  maintain  the  action.  See 
Ualperln  v.  Henry,  144  App.  Div.  058,  129 
N.  Y.  Supp.  699;  Coe  v.  Haines,  41  N.  J. 
Law,  134.  There  is  no  such  statute  in  this 
state.  It  seems  to  us  tliat  wherever  the 
tenant's  claim  is  based  solely  on  an  alleged 
d^rival  of  actual  possessltm,  and  Is  for 
the  consequent  damages,  _  no  otbw  rule  can 
lo^cally  or  reasonably  be  applied. 

It  Is  elementary  that  Hie  covenant  tor  quiet 
enjoyment  goes  only  to  the  poaroodon,  and 
that  to  eonstltate  a  violation  thereof,  as  said 
in  Levltsby  r.  Canning,  83  Cal.  299.  "there 
must  be  some  act  of  molestation,  affecting, 
to  bis  prejudice,  the  possession  of  the  cov- 
enantee." It  Is  true  that  a  complete  physical 
ouster  of  the  tenant  Is  not  always  essential 
to  an  eviction,  and  It  has  often  been  declared 
that  any  wrongful  act  of  the  landlord  whlcdi 
directly  results  In  depriving  the  tenant  of 
the  full  beneQclal  enjoyment  of  the  premises 
Is  an  eviction.  In  Levltsky  v.  Canning,  supra, 
where  the  tenant  was  never  actually  ousted 
from  or  abandoned  the  premises,  the  slander- 
ing of  the  tenant's  possession,  the  giving  out 
and  pretending  publicly  that  the  tenant  had 
no  right  to  possession,  and  the  bringing  of 
two  actions  at  law  to  recover  possession  from 
the  tenant  and  his  subtenants,  under  the  pre- 
tense that  the  lease  had  expired  (one  of  which 
actions  was  dismissed  by  the  landlord,  and 
the  other  of  which  resulted  in  judgment  for 
the  tenant)*  with  the  result  that  the  subten- 
ants quit  Uie  premises  by  reason  of  their 
doubts  caused  thereby  as  to  the  lawfulness  of 
the  tenant's  iKissesslon,  leaving  them  vacant, 
and  be  was  unable  to  let  to  other  parties, 
wer^  held  to  disturb  and  Interrupt  the  poa- 
sesshm  of  tfae  toiant  to  bis  injux7i  In  viola- 


tion of  the  covenant  for  quiet  enjoyment,  to 
the  same  extent  as  if  he  had  taken  plalntlfTs 
tenants  by  the  shoulders  and  forcibly  ejected 
thera.  But  that  there  must  be  an  actual  dep- 
rivation of  the  beneScial  enjoyment  of  the 
premises  to  constitute  an  eviction  was  em- 
phatically stated,  and  the  case  la  not  author- 
ity for  the  proposition  that  the  mere  Ipstitu- 
tlon  and  proseeotioo,  by  the  landlord,  even  to 
judgment,  of  an  unlawful  detainer  action,  in 
good  UMb  and  without  malice,  can  be  held  to 
ctHwtltatft  an  Invnrion  of  the  beneficial  en- 
joym^  of  the  premises  guaranteed  the  ten- 
ant by  bis  covenant  fin-  qtitet  enjoyment. 
This  was  clearly  and  distinctly  shown  In  the 
later  case  of  Agar  t.  Wlnalow,  123  Oal.  5ST.  66 
Pa&  422,  69  Am.  8t  ttep.  84,  In  Which  there 
was  tDToIved  tin  qoestfon  wlwtber  tbe  pre- 
vious Instltiitlon  of  an  action  In  edeetment  by 
tbe  landlord  constltated  an  eviction  of  tbe 
tenant  As  substantially  stated  in  that  caae, 
the  essential  thing  in  Levltsky  v.  Canning,  su- 
pra, was  "that  tbe  acts  complained  of  as 
amounting  to  an  eviction  had  the  effect  to 
make  the  tenants  of  the  lessee  quit  tbe  prem- 
ises, leaving  them  vacant"  In  the  case  at 
bar,  if  tbe  tenant  had  been  actually  ousted 
from  possession  by  the  landlord,  under  pro- 
cess issued  uq;>on  the  unlawful  detainer  Judg- 
ment, it  ml^t  well  be  argued  that  Levitsky 
V.  Canning,  supra,  required  a  conclusion,  con- 
trary to  very  respectable  authority,  that 
there  had  been  a  wrongful  deprlval  of  pos- 
session by  the  landlord,  constituting  a  breach 
of  the  covenant  for  quiet  «ijoyment.  But,  as 
we  have  seen,  that  element  must  be  held  to 
be  lacking  here. 

'  So  long,  certainly,  as  there  is  no  disturb- 
ance of  the  tffliant's  beneficial  enjoyment  of 
the  premises  caused  thereby,  the  right  of  a 
landlord,  acting  in  perfect  good  faith  and 
without  malice,  to  {voeecnte  an  action  In  the 
courts  for  tbe  purpose  of  obtaining  a  detei^ 
mlnatlon  of  the  questt<m  whether  the  tenant 
has  not  forfeited  bis  tenn  because  of  viola- 
tion of  some  covenant  of  the  leas^  without 
making  himself  amenable  to  the  tenant  in 
damage,  cannot  well  be  disputed.  Indeed, 
there  Is  much  authority  which  goes  further  In 
favor  of  the  landlord's  rights  in  this  respect 
It  Is  substantially  said  in  2  Tlffnu}',  Land- 
lord and  Tenant,  I  289,  tl)at  the  general  rule 
is  that  in  order  to  make  one  liable  for  the  In- 
stitution of  a  civil  suit  it  must  have  been 
with  malice  ard  without  probable  cause,  and 
that,  under  this  nde,  a  landlord  would  not  be 
liable  to  his  tenant  for  dumage  to  the  Jntter 
arising  from  bis  wrongful  Institution  of  a 
summary'  proceeding  to  recover  possession, 
unless  It  was  Instituted  maliciously  and  with- 
out probable  cause.  See,  also,  Porter  v.  John- 
son. 96  Ga.  145,  23  S.  E.  123;  Hegan-Mantel 
Co.  V.  Cook's  Adm'r  et  al.,  67  S.  W.  [Ky.J  920. 
It  has  been  declared  that  an  entry  by  the 
landlord     virtue  of  summary  looceaa  under 
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landlord  and  tenant  act  for  nonpayment 
of  rent  Is  not  an  eviction  0^4  Crc  1132,  note) ; 
and  also,  substaatlally,  that  the  right  to  dam- 
age In  Euch  cases  exists  only  where  the  dis- 
possession proceedings  have  been  Instituted 
maliciously  and  wlthont  probably  cause;  or 
where  the  process  has  been  used  excesslTely 
or  for  a  purpose  which  It  was  not  Intended  hy 
law  to  effect  as  In  cases  of  abase  of  prooess; 
or  when  expressly  provided  by  statute.  Bee 
24  Cyc  1462.  But  oertainly  there  can  be  no 
eviction  or  liability  in  damage  on  the  i>art  of 
the  landlord.  In  such  a  case,  so  long  as  there 
Is  no  disturbance  of  the  twant's  b«ieflclal 
enjoyment  of  the  premises.  Hie  mere  pend- 
ency of  the  suit  oonstltatea  no  such  disturb- 
ance. The  dhim  of  learned  oounnel  for  plain- 
tiff Is  baaed  prlndpaUy  npon  the  fact  that  here 
a  Jndgmeat  mm  obtained  in  the  superior 
court  whldi,  by  its  terms,  required  reatom- 
tion  of  the  premises  to  the Uuidiwd.  Itseems 
to  ns  tliat  this  Act  does  not  asstit.  and  that 
the  utmost  that  may  reasonably  be  dalmed 
by  the  tenant  under  these  drcumstancea  is 
that  the  landlord  may  not  enforce  his  Judg- 
ment by  actually  ousting  the  tenant  from  po»- 
session  under  the  Judgment,  without  making 
himself  liable  for  the  damage  resulting  from 
this  deprival  of  possession.  In  ttie  event  of  a 
reversal  of  the  Judgment  Until  the  land- 
lord does  so  enforce  the  Judgment,  he  does 
not  actually  disturb  the  possession  and  ben- 
eficial enjoyment,  and  the  case  In  this  re- 
spect Is  Just  as  It  was  before  entry  of  Judg- 
ment The  landlord  Is  not  compiled  to  carry 
the  Judgment  into  execution  simply  because  it 
has  been  glv^  and  ratered.  He  may  w^l  de- 
cide to  withhold  execntlma  nntU  the  final  de- 
termlnaticHi  of  his  action— antU  it  has  been 
finally  determined  that  the  tenant  has  for^ 
felted  his  term,  and  that  he  may  treat  the 
term  as  forfeited  and  safely  enforce  his  Judg- 
ment. The  tenant  has  no  T\^t  to  assume 
from  the  mere  entry  of  Judgment  that  the 
landlord  Intends  to  do  otherwise.  Authorities 
are.  of  course,  ample  to  the  effect  that  the 
tenant  may  accept  not  only  the  prosccntlon  to 
Judgment  of  such  an  action,  but  also  the  mere 
Institution  thereof,  as  sudi  an  election  on  the 
part  of  the  landlord  to  terminate  the  lease 
that  he  will  be  Justified  in  treating  the  lease 
as  ended,  and  may  yield  possession  of  the 
premises  and  be  free  from  farther  liability 
under  the  terms  of  the  lease.  Such  Is  the 
meaning  of  the  declaration  In  section  676  of 
Underbill  on  Landlord  and  Tenant,  relied  on 
plaintiff,  where  Jennings  v.  Bond,  14  Ind. 
App.  282,  42  N,  R  957,  is  cited,  the  same  be- 
ing an  action  for  rent  after  a  milt  in  eject- 
ment maintained  by  him  and  after  a  subse- 
quent offered  surrender  of  the  premises  1^ 
the  tenant  This,  however,  Is  an  entirely  dif- 
ferent proposition  from  the  one  involved  In 
this  cas&  Here  the  tenant  so  yielding  pos- 
session without  being  required  to  do  so  is 


insisting  that  Qie  act  of  ttte  landlord  hi  pros- 
ecuting his  action  to  Judgment  shall  be  treat- 
ed as  an  eviction,  and  the  landlord  held  liable 
to  him  for  any  loss  suffered  from  tals  fallnie 
to  enjoy  the  remainder  of  the  term.  To  oar 
minds  neither  reason  nor  authority  warrants 
the  holding  that  such  posttlmi  is  correct, 
where  the  tenant  actually  abandons  the  pos- 
session without  being  compelled  to  do  so  un- 
der any  process  Issued  and  served  under  tbe 
Judgntent  In  the  unlawful  detainer  proceed- 
ing, and  the  proceeding  was  brou^t  and 
maintained  In  good  faith  and  without  mflllcp. 
As  we  read  1  Taylor  on  Landlord  and  Ten- 
ant,  I  311,  and  2  Tiffany  on  Landlord  and 
Tenant.  M  184,  185,  we  find  notliing  contr&Tf 
to  this  view. 

De<dsion8  to  the  effect  Oiat  Oie  establisb- 
ment  of  a  title  paramount  to  that  of  the  land- 
lord by  decree  of  a  court  of  competent  juris- 
dictl<Mi  warrants  the  tenant  in  yielding  pos- 
session to  the  true  owner,  without  waiting  to 
be  dispossessed  under  a  writ  of  possession, 
and  in  treating  the  Judgment  as  an  eviction 
by  title  paramount  are,  of  course,  not  In 
point   In  Hack  t.  Patdiln,  29  How.  Pr&c. 
(N.  T.)  20,  Id.,  42  N.  T.  167. 1  Am.  Rep.  tSOO, 
a  case  strongly  relied  on     i^nttff,  the  ten- 
ant was  compelled  to  yield  possesion  by  vb- 
iae  ot  a  vnit  of  asslstaiuie  issued  In'  foredO' 
sure  of  mortgage  proceedings,  the  mortgi^ 
being  prior  In  right  to  his  interest  as  lessee. 
The  writ  had  been  Issued  and  placed  In  the 
hands  of  the  sheriff,  who  "1^  virtue  of  U  de- 
manded the  possession  of  the  tenant.  It  ap- 
peared further  that  the  landlord  had  expe^- 
ed,  if  he  did  not  Instigate,  the  foreclosure  ot 
the  mortgage,  and  was  a  Joint  purchaser  on 
the  mortgage  sale,  and  a  Joint  petitioner, 
with  the  other  purchaser,  for  the  writ  of  as- 
sistance.  In  short,  he  had  apparently  actn- ' 
ally  connived,  for  his  own  ben^t.  In  having 
the  tenant  dispossessed  by  paramount  title.  | 

We  are  not  Interested  here  In  determtn^n; ' 
Just  what  acts  of  a  landlord  interfering  with 
the  benefldal  enjoyment  by  the  tenant  of  ttte 
premises,  short  of  actual  physical  ouster,  will 
warrant  the  latter  in  abandoning  possession 
and  treating  the  conduct  of  the  landlord  ai: 
an  unlawful  eviction,  with  the  rigbt  to  ti» 
damage  consequent  upon  being  deprived  <d 
the  remainder  of  his  term.  It  Is  anffldent  f« 
the  purposes  of  this  case  to  hold,  as  we  ^ 
that  the  mere  prosecution  to  Judgment  by  it* 
landlord  of  an  unlawful  detainer  action,  U 
good  faith  and  wlthont  malice,  fear  tbe  pQ(| 
pose  of  obtaining  a  Judicial  determination  ^ 
the  question  whether  he  Is  entitled  to  po^ 
session  by  reason  of  some  default  on  tbe  pil 
of  the  tenant  and  possession  in  the  evel 
that  the  determination  Is  in  bis  Cav-or,  is  9l 
such  an  act  i 

From  what  we  have  said  It  necessarily  d 
lows  that  npon  the  record  before  us,  thel 
covery  against  appellant  cannot  be  suatAla 
in  whole  or  In  part  It  an;>earB  mmeces  j 


Digitized  by  Google 


CaL)  FEBRI  T.  CITT 

to  coaidder  <^ber  points  nude  by  her  Cor  a 

reversal. 

The  Judgment  and  order  denylnE  a  new 
trial  are  reversed. 

We  concur:  SHAW,  J.;  MBI*VIN»  J.; 
SLOSS,  J.;  LAWLOR,  J.;  HENSHAW,  J.; 
VICTOR  E.  SHAW.  Judge  pro  tem. 


FERRI  et  aL  T.  CITT  OF  LONG  BEACH 

et  aL   (L.  A.  4087.) 
(Sapreme  Court  of  California.   Dec  11,  1917.) 

1.  Municipal    Cospobations    <^294(3)  — 
Stbxet  Open  iho~Noticb— Requisites. 

In  proceeding  for  street  openins  under  St. 
1903,  p.  376,  section  3  of  which,  aa  amended  b7 
St  1913,  p.  430,  I  2,  reqnirea  notice  of  date  of 
passage  of  ordinance  for  the  improvement,  tbe 
notice  is  prerequirite  to  confer  jurisdiction,  and 
must  state  the  date  of  the  ordinance,  and  a 
Btfltement  of  tbe  number  is  not  sufficient,  in 
spite  of  St  1903,  p.  386,  S  37,  requiring  liberal 
construction. 

2.  MimiCIPAT.     CORFOBATIOnS     <=»294(B)  — 

Stkbet  Opening— Notice— RKQDisiTKa. 
In  proceeding  for  street  opening  under  St 
1903,  p.  375,  j(  3,  as  amended  St  1913,  p.  430, 
S  2,  a  notice  of  passage  of  ordinance  for  the  im- 
provement,  defective  in.  failing  to  set  out  date 
thereof,  was  not  cured  by  reference  to  the  ordi- 
nance *'fbr  f orttier  particulars." 

I>^;>artment  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Lewis  B.  Works, 
Judge. 

Injonctlcu  by  BUzabeth  Ferri  and  oUiav 
against  tbe  City  of  Long  Beach  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Beveraed  with  directions. 

Phil  H.  Swaffleld  and  Roland  O.  Swaffleld, 
both  of  Long  Beach,  for  appellants.  Geo.  F. 
Kai^,  of  Long  Beadi,  for  respondents. 

SLOSS,  J.  Tbe  plaintiffs,  owners  of  prop- 
erty In  the  city  of  Long  Beach,  brou^t  this 
action  agUnst  tbe  city  of  Long  Beach,  and 
the  members  Its  board  of  public  works, 
to  enj<^  the  enforcement  of  a  street  assess- 
ment br  the  sale  of  the  plalntifrs*  property, 
and  to  bare  tbe  assessment  declared  void. 

The  proceedings  which  are  attacked  were 
bad  under  the  "street-opening  act  of  1908," 
as  amended.  Stats.  1003,  p^  876;  Stats. 
1009,  p.  1086;  Stats.  1911,  pp.  865,  894;  Stats. 
^3,  p.  429.  l%e  dty  authorities  undertook; 
to  order  tbe  widening  of  a  street  In  Long 
Beach,  and  to  assess  the  cost  of  the  improve- 
ment upon  a  certain  district,  which  Included 
the  lands  of  the  plaintiffs.  Section  1  of  tbe 
act  gives  to  tbe  city  council  power  to  order 
such  work  to  be  done.  Section  2  provides 
that  before  ordering  aoy  Improvnnent  to  be 
made,  the  dty  council  shall  pass  an  ordinance 
declaring  Its  intention  so  to  do.  Section  3 
provides  for  the  publication  and  posting  of 
notice  of  the  passage  of  said  ordinance.  Such 
notice  is  to  be  posted  at  certain  points,  and 
"tiian  state  tbe  ^ct  and  date  of  the  passage 
of  said  ordinance  and  briefly  describe  the 
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improvement  proposed,  and  refer  to  said  ordi- 
nance of  intention  for  a  description  of  tbe  as- 
sessment district  and  for  further  particulars." 
Under  section  4,  persons  Interested  are  au- 
thorized to  file  written  protest  within  80  days 
after  tbe  first  publication  of  the  notice;  a 
time  for  bearing  such  protests  Is  to  be  fixed, 
and  the  board  Is  to  pass  upon  the  same.  At 
the  expiration  of  the  time  within  which  pro- 
tests may  be  filed,  or  after  the  denial  of  pro* 
tests  which  have  been  filed,  tbe  city  council 
acquires  Juri8dlcti<Hi  to  order  the  improve- 
ment. 

From  the  findings  of  fact  It  a^ara  that 
the  ordinance  declaring  the  Intention  of  the 
council  to  order  the  improvement  was  passed 
on  the  29th  day  of  December,  1911.  (It  was 
passed  on  its  first  and  second  readings  on 
tte  22d  day  of  December,  1911,  but  was  not 
finally  passed  until  December  29tb,  which 
must,  of  course,  be  taken  as  the  date  of  its 
passage,  within  tbe  meaning  of  tbe  act) 
The  posted  notice,  in  addition  to  stating  that 
tbe  ordinance  of  intention  was  passed  on  the 
22d  day  of  December,  1911.  briefly  described 
the  Improvement,  and  referred  to  said  ordi- 
nance for  further  partlcnlara.  Notwltbstand- 
Ing  tbe  discrepancy  between  tbe  actual  date  of 
tbe  passage  of  tbe  ordinance  and  the  date  re- 
cited in  the  notice,  tbe  conrt  fonnd  that 
the  proceedings  bad  been  conducted  In  enb- 
stantlal  compliance  with  the  law.  and  that 
tbe  assessments  levied  were  legal.  Jud^ent 
was  entered  accordingly  ia  favor  of  the  de- 
fendants, and  ttcm  this  judgmoit  the  plaln- 
tiffs  appeal. 

[1, 2]  We  think  the  cmdnsion  of  tlie  trial 
conrt  cannot  be  snstalned.  tTnqueflttonably 
the  giving  ot  the  notice  required  by  the  act 
ia  one  of  tbe  steps  necessary  to  confer  upaa 
tbe  council  Jurisdiction  to  order  the  wortE 
done. 

"Proceedings  for  street  assessments,  being  in 

invitnm,  must,  in  order  to  charge  the  property 
of  the  owner,  be  based  upon  a  compliance  witn 
the  provisions  of  the  statute  authorising  tbe 
asaessment,  in  so  far,  at  least,  aa  those  provi- 
sions have  to  do  with  tbe  giving  of  notice  or 
other  steps  precedent  to  the  jurisdiction  of  the 
board  to  order  the  work  done."  Haugbawout 
V.  Percival,  161  Oal.  491.  493,  119  Pac.  649, 
Ann.  Cas.  1913D,  115;  Himmedmann  v.  Cafan, 
49  Cal.  285 ;  Brooks  v.  Satterlee,  49  Oal.  2S9 ; 
Dehail  v.  Morford,  95  Oal.  467,  30  Pac.  593. 

Where  tbe  statute  prescribes  a  certain  kind 
of  notice,  a  court  Is  not  Justified  In  saying 
that  some  other  kind  of  notice  would  be 
equally  effective.  Secticm  3  of  tbe  act  pro- 
vides that  tbe  notice  shall  state  tbe  fact 
and  date  of  the  passage  of  the  ordinance. 
Confessedly,  tbe  notice  in  this  case  did  not 
state  the  date  of  the  passage  of  the  ordi- 
nance, but  stated,  as  such  date,  a  day  seven 
days  prior  to  Its  actual  passage.  It  Is  true 
tliat  the  act  contains  a  provision  (section  87) 
that  its  provisions  shall  be  liberally  constru- 
ed. But  no  liberality  of  construction  would 
Justify  a  holding  that  a  notice  which  falls 
to  state  tbe  true  date  of  tbe  passage  of  an  or- 
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dtuDce  does  state  Its  date.  Nor  can  we, 
aa  BUSBested  tbe  nspondaitB,  hold  that 
there  was  a  sobstantlal  compliance  vltb  the 
statattt  because  aa  it  Is  daimed,  the  notice 
gave  the  nmober  «f  the  (ndliuuie&  nieargo- 
ment  la  that  any  cob  who  deidred  to  Inapect 
the  ordinance  could  find  It  as  readily  from  a 
reference  to  its  number  as  trom  one  to  Its 
date.  This  may  be  ao,  bat  It  does  not  atqitear 
to  hare  been  tbe  liew  of  the  L^clslatiue. 
which  saw  fit  to  reqalre  a  statement  of  the 
date.  In  Hanxhawont  v.  PerdTal,  supra*  re- 
lied oa  by  the  respondents,  tiio  notice  waSt 
88  we  held,  snbetantlally  that  required  by 
the  statute,  not  a  notice  different  from,  al- 
though perhaps  Just  as  good  aa,  the  notice 
called  for  by  the  act  For  us  to  hold  that  a 
statement  of  the  number  of  an  ordinance  Is 
equivalent,  or  substantially  equivalent,  to  a 
statement  of  Ita  date  would  be  to  make  a 
atatnte,  rather  than  to  Interpret  one.  It  may 
be  remarked.  Incidentally,  that  the  record 
does  not  show  that,  tbe  posted  notice  contain- 
ed a  statement  of  the  number  of  the  ordi- 
nanceu 

It  need  bardly  be  said  that  the  defective 
notice  Is  not  cured  by  the  fftct  that  it  refers 
to  tbe  ordtnanoB  Itself  for  further  particu- 
la|«.  The  statute  requires  such  reference  In 
addition  to  the  statement  of  the  date.  Upon 
the  facts  found,  the  exclusion  of  law  should 
have  been  that  the  assessments  ooroplalned  of 
were  void,  and  that  their  oollectlon  Should  be 
enjoined. 

The  Judgment  Is  reversed,  with  directlcms 
to  tbe  court  below  to  enter  Judgment  upon 
the  findings  In  favor  ot  the  plaintiffs,  as  pray- 
ed in  their  complaint 

We  concur:  SHAW,-?.;  IiAWIX>B,  J. 


FBBBU  et  aL  v.  OLSON  ft  ICAHONT. 
(S.  P.  77m 
(Soprsnw  Oomt  of  Oalifbmia.  Dee:  IS.  1017.) 

1.  Shtpfino  «=a21— Pabtnebs— Riqhtb. 

Part  owners  of  a  vessel  are  cotenantB  and 
partners  in  the  use  <^  tbe  vessel,  but  not  part- 
ners in  the  ownership  therei^  and  tbe  partner- 
ship necessarily  terminates  when  the  vessel  is 
lost  or  sold. 

2.  Shippiho  «so21  —  Pabtobbbhip  —  Loes  ov 

VESSEL^Rionr  to  Accovntikq. 
Where  a  partnership  in  the  ase  of  a  vessel 
was  dissolved  by  the  sale  of  the  vessel  under  li- 
bel, one  part  ownw  had  the  right  prima  fode  to 
an  accoODtinf. 

3.  SniFFiNO  ^=s>21— Libels— Genbbal  Aveb- 
AGE  Loss  Adjustments— Conclusiveness. 

Where  a  vessel  owned  by  a  partnership 
was  libeled,  although  the  managing  owner  bad 
power  to  make  a  general  average  loss  adjust- 
ment, Riich  adjustment  was  not  conclusive  and 
did  not  debar  equltv  from  calling  for  completion 
and  settlement  within  the  conrt 

4.  SOXPPZMO  «S»21— LiBKLS— Obnkbal  Aveb- 
AOB  Loes  ADJUBTHEIVTS— GOKGLUSZVEHESS. 

'  Under  Civ.  Code.  H  2192-2154,  as  to  ad- 
justments of  average  loss  where  tbe  managing 
owner  after  libd  of  the  ship  foiled  to  make  a 
general  average  Ims  adjustment,  he  could  not 


urge  that  the  minority  owners  prematurely 
sought  aid  of  equity  because  he  delayed  in  mak- 
ing such  adjustment 

5.  SniPFnra  •s>21— Lisxi>-BzaH!n  or  Pabt> 

nBBS. 

After  a  vessel  is  libeled,  the  managing  owner 
is  without  authority  to  bind  minority  owneta  for 
subsequent  costs,  disbursements,  and  expenses. 

6.  Account  Stated  «s»2— Pabtnebs. 

Where  tbe  managing  owner  of  a  vessel  ren- 
dered accounts  to  minority  owners  and  they  took 
no  action  tbereon;  tbe  accounts  did  not  bectuns 
stated,  since  between  partners  an  accoonting 
cannot  be  stated  at  law. 

7.  Shipping  «s»21—Adjubtubnts— Compen- 
sation OF  Adjcstsb. 

An  adjuster,  who  adjusted  the  insurance  on 
the  freight  earnings  which  was  in  its  nature  a 
partnership  asset,  was  properly  allowed  a  com- 
pensation against  both  the  managing  and  the 
minority  owners. 

Department  2.  Appeal .  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Marcel  E.  Cerf  and  E.  P.  Shortall,  Judges. 

Action  by  Llna  Ferem  and  others  against 
Olson  &  Mahony.  From  the  Judgment  render- 
ed, plaintlffa  appeaL  Beveraed  andxeotanded. 

0.  H.  Sooy  and  P.  R.  Wall,  both  of  San 
Francisco,  for  appeiiants.  Henry  A.  Jacobs, 
of  San  Francisco,  for  respondent 

HBNSHAW,  3.  This  Is  an  action  in  equity 
by  the  minority  awoen  of  the  American 
ochooner  Wm.  F.  Oarms  agaiost  deflendant 
oorporatkm,  the  majority  owner  and  tbe 
managing  owner,  for  an  accounting  touehing 
tlieir  respective  partnership  interests  in  tlie 
use  and  operation  of  the  veeseL  It  had  made 
two  n^asea.  Its  third  projected  voyage  was 
from  Puget  Sound  to  Santa  Rosalia,  Mexico. 
When  a  few  days  out  tnm  its  domestic  port 
it  encountoed  heavy  weather,  was  disabled, 
and  was  towed  back  to  a  Puget  Sound  port  by 
the  Puget  Sound  Tugboat  Company.  Shorts 
ly  thereafter  this  last  company  libeled  the 
veasel  and  her  ca^  for  salvage,  and  by  a 
second  libd  for  towage.  From  neither  of 
these  libels  was  she  released.  Default  was 
entered  in  the  libel  for  towage,  and  the  vessel 
was  sold  for  96,800;  the  mon^  being  paid 
over  to  tbe  United  States  marshal.  At  ttils 
sale  the  defendant,  managing  owner,  bought 
the  vesaeL  None  of  the  minority  owners  ap- 
peared In  either  of  the  cases,  nor  has  any  of 
them  since  reacquired  any  ownership  in  tlid 
vessel  thus  sold.  In  addition  to  the  $6300 
arising  from  the  sale  of  the  vessel,  93«000  waa 
paid  Into  court  by  the  owners  of  the  caiso  in 
the  U.t>el  against  the  vesael  and  its  cargo  for 
salvage.  Paymoits  were  made  out  ot  this 
$8300  amounting  to  |4,376.4&  The  balanoe 
was  salt  to  San  Francisco  and  delivered  to 
W.  T.  CUeverdmi,  named  by  reepondait  as  ad- 
juster; fl,700  of  this  balance  having  been 
paid  to  the  cargo  owners.  ISie  |3,000  paid 
for  salvage  was  received  by  the  Pi^et  Sound 
Tugboat  C<Mnpany  in  full  satlsSactkm  for 
salving  both  the  vesssl  and  her  cargo^  The 
admiralty  court  made  no  detenainatioa  at  the 
amount  that  the  cargo  should  pay  to  dls- 
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charge  fhe  lien  against  It  for  ulrage,  nor 
the  amount  that  the  Teasel  should  pay  to  dis- 
charge the  Hen  against  It  There  has  thna 
been  no  determination  of  the  amount  In  value 
ot  the  lien  against  the  vessel  for  salvage  or  of 
the  amonnt  In  value  of  the  Uen  against  the 
cargo.  Ttn  adjuster,  BIr.  Gleveidon.  testl- 
fled: 

"I  preBume  the  averi^e  ndjuster  Is  going  to 
adjtut  the  salvage  and  ascertain  the  proportion 
of  it  that  the  cargo  will  have  to  pay  and  the 
proportion  that  the  vessel  will  have  to  pay.  I 
certainly  presume  that  I  am  going  to  do  that." 

The  $1,700  paid  over  to  the  cargo  owners 
was  not  anthorlzed  by  the  plaintiffs  or  any  of 
them.  Defendant,  the  managing  owner,  em- 
ployed Hr.  Cleverdon  to  estimate  the  general 
average  loss  and  to  make  due  and  proportion- 
ate adjustment  of  it.  This  general  average 
loss  and  adjustment  had  not  been  made  at 
the  time  of  the  sale  of  the  vessel  and  has  not 
yet  been  made.  Many  items  of  expense  in- 
volving charges  against  these  plaintiffs'  in- 
terests In  the  vessel  and  in  Its  use  remain  to 
be  settled.  On  June  3,  1915,  according  to  the 
defiendant,  the  general  average  statement 
was  being  prepared.  When  this  cause  came 
on  for  trial  In  December,  1914,  It  had  not 
been  prepared.  In  the  matter  of  voyages 
numbered  1  and  2  above  adverted  to,  which 
voyages  had  been  completed,  tiie  defendant 
charged  sums  for  managing  the  business  of 
the  voyages.  Without  further  elaboration, 
the  foregoing,  for  the  purposes  of  the  con- 
sideration to  be  had,  presents  with  suCBcient 
accuracy  the  sltnatloD  when  plaintiffs  brought 
to  trial  their  equitable  action  for  an  account- 
ing of  all  these  matters.  The  learned  Judge, 
In  his  opinion,  declared  the  Indubitable  prop- 
osition that  the  managing  owner  has  power 
to  adjust  general  averages,  but  further  laid 
down  the  proposition  that: 

"The  co-owners  are  bonnij  by  the  adjustment 
They  are  bound  by  all  of  its  dements,  even  the 
allege<l  erroneous  inclusion  of  the  claim  for  sal* 
vagt" 

Further,  that  the  minority  owners  must 
await  the  general  average  adjustment,  and 
with  further  discussion  as  to  certain  items  of 
insnranoe  and  items  of  the  charges  of  the 
managing  owner  for  compensation  in  manag- 
ing the  visages,  the  court  concluded  "that 
there  are  not  now  in  the  bands  of  the  manaj^ 
Ing  owner  any  funds  respecting  which  the 
plaintiffs  are  entitled  to  an  accounting,"  and 
it  gave  Judgment  for  defendant  for  costs. 

[1]  The  status  of  these  parties  litigant  is, 
of  course,  well  settled. '  They  were  cotenants 
in  the  ship.  They  were  partners  in  the  use 
of  the  vessel.  As  part  owners  tbey  were 
tenants  in  common  and  not  partners.  Free- 
man, Cotenancy,  S  379;  The  New  Orleans, 
106  U.  S.  13, 1  Sup.  Gt  90,  27  L.  Ed.  96.  Their 
partnership  extended  only  to  the  use  of  the 
vessel  and  not  to  its  ownership.  Hendy  v. 
Harai,  75  Cal.  669,  17  Pac.  702;  Civ.  Code,  S 
239&  [Eti9.pnVf)fi^4iOB  that  upon  the  dissolu- 
tioa  «(  a  ^lartDetBhip.  an  accounting  way  be 
had  in  equity  at  the  instance  of  any  sur^  | 


vivlng  partner  or  of  tlie  r^esentatives  of  a 
deceased  partner  is  so  fundamental  as  to  re* 
quire  no  dtadon  of  authority.  The  proposi- 
tion is  argued  by  respondent  that  this  part- 
nership still  continues,  undissolved.  Indeed, 
respondent  must  maintain  this  position  to  up- 
hold the  Judgment  of  the  court.  But  from 
the  nature  of  the  thing  Itself  this  cannot  be. 
Such  a  limited  partnership,  going  only  to  the 
employment  of  the  vessel  itself,  of  necessity 
must  terminate  when  the  vessel  Is  lost  or 
sold,  and  so  all  of  the  adjudications  hold. 
Abbott's  Merchant  Ships  a^th  Ed.)  145;  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  880  and 
881;  Watson,  Law  of  Partnership,  pp.  139, 
142;  Mumford  v.  Nicoll,  20  Johns.  (N.  T.) 
635.  For  many  purposes  the  employment  of 
the  vessel  upon  each  voyage  la  regarded  as  a 
special  partnership  which  ends  on  the  ter- 
mination of  the  voyage.  It  la  not  necessary 
to  enter  with  elaboration  upon  this.  Suffice 
it  to  cite  Smith  v.  Butler,  164  Mass.  37,  41 
N.  E.  60,  and  McLautblin  v.  Smith,  166  Mass. 
131,  44  N.  E.  125.  It  is  immaterial  to  the 
present  consideration  how  this  partnership 
may  be  regarded,  since  plaintiffs  are  seeking 
no  legal  relief,  but  equitable  relief  growing 
out  of  all  the  transactions  of  the  partnership. 

[2]  The  partnership  thus  unquestionably 
having  been  dissolved,  the  right  to  an  account- 
ing is  established  prima  fade  by  this  fact 
alone.  30  Cyc.  712. 

[3]  Seemingly  the  learned  trial  Judge  en- 
tertained the  view  that  it  was  within  the 
power  of  the  managing  owner  to  make  the 
general  average  loss  adjustment,  and  as  the 
minority  owners  in  this  partnership  would  be 
bound  by  that  adjustment,  and  as  that  ad- 
justment had  not  in  fact  been  made,  these 
minority  owners  and  partners  had  premature- 
ly sought  the  assistance  of  equity.  If  such  ■ 
In  truth  was  his  position,  he  was  in  error. 
No  such  finality  attaches  to  such  general 
average  loss  adjustments,  and  the  fact  tliat 
it  has  not  been  completed  by  the  managing 
owner  does  not  debar  equity  from  calling  for 
its  completion  and  settlement  under  its  own 
eye,  and  not  only  the  right  but  the  duty  of 
equity  to  do  this  precise  thing  became  fixed 
upon  the  dissolution  of  the  partnership  by 
the  sale  of  the  vessel.  Says  Story,  speaking 
of  general  average  adjustments: 

"A  court  of  equity  having  the  anthori^  to 
brinti;  all  of  the  parties  before  It  and  to  refer  the 
whole  matter  to  a  master  to  take  an  account  and 
to  adjust  the  whole  apportionment  at  once,  af- 
fords a  safe,  convenient,  and  expeditioDs  reme- 
dy."  1  Eg.  Jur.  asth  Ed.)  491. 

If  an  adjustment  be  made  without  the  aid 
of  a  court  of  equity,  it  is  not  conclusive. 
"The  adjustment  is  not  conclusive.  The 
facts  are  open  to  Inquiry."  The  Santa  Anna 
(D.  G.)  49  Fed.  878 ;  The  Alpln  (D.  C.)  23 
Fed.  819:  The  Niagara,  21  How.  9, 16  L.  Ed. 
41.  In  The  Star  of  Hope,  9  WalL  203,  19  L. 
Ed.  658,  the  court  made  the  average  adjust- 
ment/ and  on  ai^>eal  the  court's  right  and 
power  to  do  this  was  upheld;  the  Supreme 
Court  of  the  United  States  pointing  out 
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merely  the  law  to  te  aniAlftd  In  maUng  an 
average  adjustment  See,  also^  Minor  y. 
Gomma-cial  Union  Ins,  Co.  (D.  G.)  S8  Fed. 
801. 

[4]  In  briet  aecttons  2162  to  2154  of  our 
ClTil  Code  provide  bow  tbe  average  loss  la 
to  be  adjusted.  The  managing  owner  baa 
the  power  to  make  or  cause  this  adjustmrait 
to  be  made.  If  the  adjustment  so  made  be 
conformable  to  tbe  law,  it  Is  vaUd.  Otber- 
wlae  it  may  be  qaestioned.  If  at  tbe  time 
tbat  tbe  aid  (tf  a  court  of  equity  Is  sought 
this  adjustment  has  been  made,  then  equity 
will  take  up  the  matter  upon  tbe  basis  oC 
tbe  adjustment  so  made^  If  It  has  not  been 
made  then,  as  has  been  i^own,  It  is  quite 
within  tbe  power  and  ivovlnee-  of  equity  to 
order  the  adjustment  to  be  made  and  to  suN 
Ject  it  to  equitable  review^  But  it  does  not 
lie  In  tbe  mouth  of  the  managing  owner  afb* 
er  the  terminaUon  of  the  partnership  to 
urge  Uiat  the  minority  partners  have  pre- 
maturely sou^t  tbe  aid  of  equity  because  he 
has  delayed  making  sndi  adjosbnent  Back- 
us V.  Coyne,  3S  msaa.  6. 

[I]  Of  course,  it  is  w«U  setUed  that  after 
the  vessel  was  Ub^ed  the  man^ng  owner 
was  without  authority  to  bind  these  plaintiffs 
for  subsequent  costs,  dlsburaemmts,  and  ex- 
penses. If  they  were  properly  Incurred,  of 
course,  these  plaintiffs  must  bear  tbeir  pro- 
p<Hll4m  thereof  Otherwise  the  managing 
owner  was  but  a  voluntew.  Reed  v.  Bachel- 
der,  84  Me.  205;  ^e  Augustine  Kobbe  (D. 
O.)  37  Fed.  702;  The  Bstebao  de  Antunano 
(C.  0.)  31  Fed.  924;  WUllams  v.  Suffolk  Ins. 
Co.,  Fed.  Ca&  Na  17,789;  X9ie  Joseph  E^r- 
well  (D.  G.)  81  Fed.  844;  Civ.  Code,  |  2155. 

[I]  Our  law  denies  a  partner  the  right  to 
compensation  tor  sorices  rendered  by  him 
to  the  partnership  (Civ.  Code,  |  241!^,  and 
declares  tbat  "a  managing  owner  Is  presumed 
to  bare  no  right  to  compraisatton  for  bis  own 
services."  Olv.  Code,  {  2072.  Tbe  trial  court 
allowed  the  items  of  compensation  to  de- 
fendant for  voyages  1  and  2.  It  veir  prop- 
erly refused  to  do  so  upon  evid«ice  of  cus- 
tom to  this  effect,  but  concluded  that  the 
charge  made  by  the  managing  owner  for 
these  services  and  presented  to  these  plain- 
tllis  in  accounts  rendered,  In  view  of  the 
nonaction  of  these  plaintiffs,  bound  them  as 
by  an  account  stated.  But  an  inspection  of 
jhese  accounts  and  of  tbe  testimony  support- 
ing them  shows  that  they  were  not  and  were 
not  meant  to  be  final,  bat  by  their  very  terms 
were  subject  to  later  modification  and  ad- 
justment. Moreover,  the  principle  govern- 
ing the  determination  as  to  whether  or  not 
an  account  has  been  stated  is  necessarily  dif- 
ferent wben  the  controversy  Is  between  part- 
ners from  what  it  is  when  tbe  parties  to  it 
stand  at  arm's  length.  And  this  is  very  well 
pointed  out  in  Hlnton  v.  Law,  10  Mo.  701, 
where  it  Is  said: 

**No  principle  is  better  settled  than  that  be* 
twecn  partners  no  account  can  be  taken  at  law. 


Tbe  rule  has  its  origin  in  this  principle  tbat, 
before  an  action  can  be  brought  for  any  particu- 
lar item,  the  partnership  accounts  must  be  tak- 
en, with  a  view  to  ascertain  whether  that  item 
has  been  affected  in  any,  and  in  what,  degree, 
by  tibe  intermediate  gains  or  losses  of  che  part- 
nership buaiQees." 

That  the  action  or  noaactimi  ot  plaintiffs 
in  tbe  matter  of  these  accounts  did  not  bind 
tbem  as  to  an  account  stated  is  in  full  ac- 
cord with  our  aotbortties.  Boss  v.  Cornell, 
45  Cal.  136;  Fisher  v.  Sweet,  67  CaL  228,  7 
Pac  667;  Dukes  v.  Kellogg,  127  Oal.  663,  60 
Pac.  44. 

[7]  The  last  item  allowed  by  the  court, 
whose  allowance  is  criticized  by  these  appel- 
lants, is  a  payment  to  Adjuster  Cleverdon  of 
¥405  as  conpensatlon  for  his  services  in  ad- 
justing the  Insurance  on  tbe  freight  earnings. 
For  several  reasons,  however,  this  Item  was 
properly  allowed.  Mr.  Cleverdon  was  em- 
ployed tor  this  purpose  by  the  managing  own- 
er in  the  interest  of  aU  of  tbe  partners  be- 
fore the  sale  or  even  the  Ub^  of  the  vesseL 
The  Insurance  fund  was  In  its  nature  a  part- 
nership asset,  and,  even  If  it  be  said  that  the 
respondent  was  without  authority  to  procure 
the  Insurance  in  tbe  first  Instance,  yet,  wben 
the  fund  was  collected  and  these  plaintiffs 
accepted  their  portions  of  it  without  protest, 
they  should  not  in  equity  be  heard  to  com- 
plain. 

It  is  finally  urged  by  respondent  tbat  tbe 
trial  court  did  not  refuse  to  state  tbe  account 
between  these  -  parties  and  wind  up  tbe  af- 
fairs of  the  partnership,  but,  to  tbe  contrary, 
tbat  Qie  court  did  in  terms  take  and  make 
an  accounting,  and  declared  that  the  defend- 
ant had  accounted  to  eacb  and  aU  of  the 
owners  of  the  schooner  tor  all  moneys  re- 
ceived, both  as  managing  owner  and  as  part- 
ner. 

But  it  is  m)parent.  from  what  has  been 
said  and  from  the  quotations  from  tbe  court's 
decision,  that  after  passing  vpoa  a  few  ques- 
tioned items  It  in  effect  refused  to  enter 
upon  a  general  accounting  and  setOement  of 
tbe  partnership  affairs,  upon  tbe  ground  that 
tbe  plaintiffs  were  not  entitled  thereto. 

For  which  reasons  the  Judgment  appealed 
from  is  reversed,  and  tbe  cause  remanded 
for  such  hirtber  inoceedlngB  as  may  be  meet 
in  equity. 

We  concur:  MEIiYIN.  J.;  LOBIQAN,  3. 


FAIBCHILD  et  al.  v.  OAKLAND  A  B.  S.  BT. 

CO.   (S.  F.  7596.) 
(Supreme  Court  of  California.    Dec.  7,  1917.) 

L  Eminent  Douain  ^271— Stbekts— Bioqt 
or  Abuttino  Ownebs— Stkbei  Railboads— 
Speciai.  Dauaoes. 
A  property  owner  of  a  comer  lot  where  a 
street  railway  track  is  laid  close  to  the  curb 
along  tbe  line  of  bla  proper^  is  entitled  to  dam- 
ages under  Const,  art.  1,  t  14,  granting  a  recov- 
ery for  the  damage  as  weH  as  tiie  taking  of  prop- 
erty for  puUic  use;  the  rule  being  tbat  out 
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suffering  *nj  special  or  peculiar  damage  apart 
from  the  general  inconvenience  which  raey  have 
been  worked  to  all  property  owners  is  entiQed  to 
damages. 

2.  Eminent  Domain  ^>293(4)  —  Issues  — 

Pl-EADING. 

Where  an  abutting  lot  owner  is  shown  to  be 
entitled  to  damages  from  a  street  railway,  it  is 
immaterial,  as  far  as  the  company  is  concerned, 
that  plaintiffs,  who  realb^  own  the  lot,  have  not 
shown  the  kind  of  ownership  pleaded  In  their 
complaint 

8.  Kminint  Domain  «»298  —  Sthest  Raix- 

WAT  GOMPAKT  —  SPBCXAZ.  DAMAOBS  —  ELE- 
UKNTS. 

In  an  action  by  a  comer  lot  owner  for  spe- 
cial damages  <ni  account  of  a  street  railway  track 
Gonstmcted  close  to  the  curb  along  the  line  of 
the  lo^  it  was  improper,  where  oiere  was  no 
improper  construction  or  maintenance,  to  admit 
evidence  of  the  Jar  occasioned  by  passing  street 
cars,  such  being  an  inconvenience  sustained  in 
common  with  ul  others,  and  ia  not  an  element 
of  damages. 

Department  2.  Appeal  from  Superior 
Court,  Alameda  Ck>unty;  T.  W.  Harris, 
Judge. 

Actiou  by  Theodore  Faircblld  and  Lilly 
Falrcblld  against  the  Oakland  &  Bay  Shore 
Hallway  Company,  a  corporatlML  Judgment 
for  plalntUb,  and  detoidant  appeala  Af- 
firmed. 

Corbet  &  Selby^  of  San  Frandsco,  and 
Snook  &  Church,  oC  Oakland,  tor  appelant 
Beed.  BUidE,  Nnsbaniner  &  Blogaman,  of 
Oakland,  Gal.,  for  respondents. 

HENSHAW,  J.  Flalntifls,  as  tenants  In 
OKDmon  of  a  comer  lot  In  the  dty  of  Oak- 
land, brought  this  action  against  defendant  to 
recover  damages  occasioned  to  their  proper- 
tjr  by  the  constmctlai  and  maintenance  of  an 
electric  street  railroad,  the  tracks  of  which 
were  laid  close  to  the  curbing  along  the  line  of 
their  property.  Hiey  recovered  Judgment, 
and  defendant  appeals  from  that  Jodgmoit, 
and  from  the  wder  of  the  court  denying  Its 
motion  for  a  new  trial. 

[1]  Hie  first  contention  Is  that  the  proper 
operation  of  suCh  an  electric  street  railroad 
is  n(rt  an  additional  burden  or  servitude  upon 
the  street;  so  that  an  abnttlng  property  own- 
er, not  owning  the  fee  of  the  street,  ia  en- 
titled to  damages.  Herein  appellant  relies 
upon  Montgomery  v.  Santa  Ana  R.  R.  Co., 
104  Cal.  186,  S7  Pac.  786,  25  L.  R,  A.  654.  43 
Am.  St.  Rep.  89.  This  case,  however,  la  not 
in  conflict  with  the  later  case  of  Smith  v. 
Southern  Pacific  R.  R.  Co.,  146  Cal.  164,  79 
Pac.  868,  106  Am.  St  Rep.  17,  where  such  a 
right  of  action  is  reeo'gnized  aa  a  right  be- 
longing to  the  property  owner  along  a  street 
so  used.  If  he  suffers  anyi  special  or  peculiar 
damage  apart  from  the  general  Inconvenience 
which  may  have  been  worked  to  all  property 
owners.  This  is  precisely  one  of  those  rights 
of  action  for  the  damaging  of  property  which, 
if  It  did  not  exist  before,  came  into  existence 
bf  virtue  of  oar  constitutional  amendment 
granttng  a  recorezr  for  the  dunage  as  w^ 


as  for  the  taking  of  property  for  pnUic  lue. 

Const.  Cal.  |  14J  art  1. 

[2]  The  second  proposition  advanced  by  ap- 
pellant is  that  the  ownership  of  the  lot  is  not 
established,  or  at  least  Is  not  established  as 
pleaded  in  the  c<Mnplaint  With  this,  howev- 
er, appellant  has  no  real  concern.  It  Is  suffi- 
ciently shown  that  all  of  the  ownership  In  the 
lot  Is  vested  In  the  plaintiffs.  The  satisfac- 
tion of  the  Judgment  relieves  the  appellant 
from  any  possibility  of  future  litigation  over 
the  damage  so  occasioned,  and  this  is  suffi- 
cloit 

The  evidence  was  sufficient  to  sustain  the 
award  of  Judgmeit  whl{A  the  court  actually 
gave— (600.  It  would  be  unprofitable  to  set 
forth  that  evidence  in  detail. 

[1]  Mrs.  Falrchlld  whs  permitted,  over  ob> 
JectliMi  of  appellant,  to  answer  the  tollowiiq; 
question: 

"When  one  of  these  freight  trains  is  passing 
the  house,  what  is  the  effect  on  the  house  it- 
self?  A.  It  jars  it" 

Unquestionably  the  dlscMnfort  or  inctm- 
venience  which  a  property  owner  sustains  In 
common  with  all  others  in  the  legitimate  and 
proper  exercise  of  a  street  or  steam  railway 
is  not  an  element  of  damage.  Etachus  v.  Los 
Angeles  Ry.  Co.,  lOft  Cal.  617,  37  Paa  760,  42 
Am.  St.  R^.  1^.  Under  certain  (dtcnmstan- 
cee,  aa  tending  to  show  an  Impn^r  construc- 
tion and  maintenance,  this  question  and  an- 
swer laigbt  be  permlsalUe.  Upon  the  other 
hand,  If  it  went  only  to  a  common  detriment 
or  lessening  ot  eDjoymmt  or  comfort,  not 
growing  out  of  faulty  or  improper  construc- 
tion and  maintenance,  it  would  not  be  an 
element  of  damage.  We  need  not  stay  to  ana- 
lyze what  it  was  or  might  have  been  in  this 
case  for  the  action  was  heard  by  the  court 
without  a  Jury,  and  it  will  be  presumed  that 
the  court  gave  to  this  evidence  the  wdght  to 
which  It  was  entitled  and  no  more. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:   MBLVIN,  J.;  LORIQAN,  J. 


COLLINS  T.  MARSH  et  al.   (L.  A.  40S2.) 
(Supreme  Court  of  California.   Dec.  11,  1917.) 

1.  Municipal   Gobfobations   4=»706(8)  — 
Steeets— Standing  Vehicles. 

Under  a  municipal  ordinance  requiring 
standing  vehicles  to  be  not  more  than  two  feet 
distant  from  the  curb,  except  in  emergency, 
where  plaintiff,  driving  up  to  the  curb,  had  a 
space  of  only  22  feet  in  which  to  stand  his  ve- 
hicle, owing  to  other  standing  vehicles,  and  in- 
tended to  alight  and  move  the  wheels  of  the  bug- 
gy over  to  the  curb,  there  was  such  an  emergen- 
cy that,  in  an  action  for  injuries  when  his  buggy 
was  struck  by  defendant's  automobile,  it  was 
proper  to  refuse  instruction  that  he  was  guilty 
of  negligence  if  any  wheel  on  the  curb  aide  was 
more  than  two  feet  from  the  curb. 

2.  AFFSAL  and  EBBOB  «=>1060Q>-HABJfLEaS 

Ebbob— Evidence— Intent  of  witness. 
While  admission  of  plaintiff's  testimony  that 
he  intended  so  to  move  the  buggy  was  error,  it 
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was  not  eroand  for  r«venal,  whoe  the  only  wa; 
to  get  tne  buggy  to  the  curb  wfti  the  way  be 
intended  to  use,  and  the  emergency  still  existed 
when  the  acddent  oceuned. 
8.  MIVNXOIPAZ.  CoBPOSAnoNB  <e3T06(6)  — 
SntKBTS  —  DBIVINO  AtrrOMOBILBS  —  MSOLI- 

OENCE— Evidence. 
Ifjvldence  held  sufficient  to  establish  negli- 
gence of  defendant  in  driving  automobile  a^nst 
rear  wheel  of  plabitiff*s  boggy. 

4.  MuifxotPAL  C<mPOKATioNB  4=s>706(8)  —  TTbb 
OF  SiVEBTB— Last  Ouiab  Chahoe  DooiBiinE. 

It  was  error  in  submitting  the  last  clear 
chance  doctrine  in  an  action  for  injuries  to 
plaintiff  when  bis  buggy  was  atrucA  by  defend- 
ant's automobile  to  predicate  defendant's  negli- 
gence on  whether  he  should  have  known,  in  the 
exercise  of  ordinary  care,  of  plaiotilTB  situation. 

5.  Appeai.  and  Ebkob  «=>1064(1)— Haxkubs 
Ebbob— iNsrancnoN  s. 

But  such  instruction  was  not  harmful  where 
there  was  no  dispute  as  to  the  position  of  plain- 
tiff's bnggy,  and  defendant  testified  that  he  saw 
it  when  he  was  still  40  or  {JO  feet  away. 

6.  Tbial  «s>260{8)—lHErrBUonoNB— Bequests 
GovncD. 

Requested  instmctiini  in  an  action  for  Inju- 
ries when  plaintiff's  buggy  was  struck  by  de- 
fendant's automobile,  that  the  jury  could  con- 
sider whether  the  street  was  in  a  seduded  dis- 
trict or  in  a  businesB  dlstrictt  was  sufficiently 
covered  by  instructicui  tiiat  bi  paadng  <m  issne 
of  negligence  the  jury  must  omsider  all  the 
facts  and  drcumstaness. 

Dcpartmmt  1.  Appeal  from  Saperlor 
Court,  I4M  Angeles  Ooimty;  E^ederlift  W. 
HoDser,  Jodce 

AcUon  hy  MUdiael  T.  GoUlns  agaiut  Bob- 
wt  Hurii  and  otlms.  FKom  a  Jm^mait  for 
plalntUt  and  order  denyb^  new  trial,  U  J. 
Marsh  appeals.  Affirmed. 

O'Melveny,  Stevens  &  MiUiken,  Walter  K. 
Tuller,  and  Alex  Macdonald,  all  of  Los  An- 
geles, for  appellant.  3.  W.  Carrigan  and 
Zenus  P.  Bamnm,  both  of  Los  Angeles,  for 
i-espondent. 

SLOSS.  J.  In  this  action,  brought  against 
several  defendants  to  recover  damages  for 
personal  Injuries,  the  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  against  L.  J. 
Marsh  alone  for  $5,000.  L.  J.  Marsh,  appeals 
from  the  ensuing  judgment,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

The  accident  occurred  on  Hill  street  In  the 
city  of  Los  Angeles.  Plaintiff,  who  was  driv- 
ing a  borse  attached  to  a  buggy,  had  tamed 
Into  Hill  street  from  Seventh  street,  and  was 
driving  northerly  on  the  easterly  or  right- 
hand  side  of  Mill  street  toward  Sixth  street. 
He  had  occasion  to  go  to  a  telephone  office  in 
the  block  between  Seventh  and  Sixth  streets. 
The  entire  curb  line  along  the  east  side  of 
this  block  was  occupied  by  automobiles  and 
other  vehicles,  with  the  exertion  of  a  space 
of  some  22  feet,  about  the  middle  of  the 
blod^.  At  this  point  the  plaintiff  undertook 
to  drive  In.  The  space  was  not  sufficient  to 
enable  him  to  get  his  horse  and  bnggy  close 
up  to  the  curb,  ,^e  was  compelled  to  drive 
In  at  an  angle,  and  brought  his  hord^  to  a 
stop,  as  be  testified,  with  the  horse's  head 


over  the  cnrb,  the  right  front  wheel  of  the 
buggy  about  a  foot  and  a  balf  from  the  curb, 
and  the  rear  wheel  about  four  feet  oat  Be- 
fore he  could  alight,  his  boggy  was  struck 
by  an  automobile  driven  by  the  awcllAnt. 
Plaintiff  was  thrown  to  the  paTement,  re- 
ceiving the  Injuries  of  which  he  eomplalns. 

The  aHwIlant^s  contention  was  that  the 
collision  was  dne  to  the  act  of  plalnUlTs 
horse  In  stepping  back,  and  thus  throwing 
the  rear  end  of  the  buggy  Into  the  line  of  the 
automobile's  progress.  Without  this  backing. 
It  was  claimed,  the  automobile  would  have 
passed  plaintiff's  bnggy  in  safety ;  the  appd- 
lant's  own  testimony  bdng  that  bis  front 
wheels  had  already  passed,  and  that  the 
rii^t  rear  whe^  <tf  the  automobile  o^llded 
with  the  left  rear  wheel  of  the  buggy.  The 
answer.  In  addition  to  denying  negligence  on 
the  part  of  the  detraidants,  set  up  that  plain- 
tiff was  guilty  of  contributory  negllgfatoe. 

There  was  offered  in  ertdenca  a  traffic  or^ 
dlnance  of  tlte  city  of  Los  Angeles,  whldi 
contained  this  section: 

"Sec  IS.  It  shall  be  anlawfnl  for  the  driver  of 
any  vehicle  to  stop  the  sam^  or  to  cause  the 
same  to  be  stopped,  in  or  upon  any  street  unless 
the  side  of  suidi  vehicle  nearest  the  curb  is  not 
more  than  two  feet  distant  from  such  curb;  pro- 
vided, however,  that  the  provisions  of  this  sec- 
tion shall  not  apply  in  case  of  emergency,  or 
when  such  stop  is  made  for  the  purpose  oi  al- 
lowing another  vehicle  or  a  street  car  or  inter- 
urban  car  or  a  pedestrian  to  pass  in  front  of 
such  vehicle  so  stopped,  or  when  in  compliance 
with  an  order  or  af^ial  of  a  pc^ce  officer." 

[1]  tba  defendant  requested  an  instruc- 
tion to  the  effect  that  this  proTialon  required 
that  both  wheels  of  a  four-wheeled  vdiicle 
stopped  upon  a  public  street  should  be  not 
more  than  two  feet  from  the  curb,  and  that: 

"If  plaintiff  apon  the  occasion  In  question  stop- 
ped the  buggy  in  question  while  the  same  was  in 
such  poeltion  that  the  rear  right  wheel  thereof 
was  more  than  two  feet  from  the  nearest  street 
curb,  then  he  was  guilty  of  negligence  as  a  mat- 
ter of  law.   •   •   • » 

The  court  did  not  err  in  refusing  to  give 
this  instruction.  It  may  be  conceded  that 
the  app^nt  rightly  construes  the  ordi- 
nance to  mean  that  both  the  front  and  the 
rear  wheel  of  a  vehicle  stopped  on  the  street 
must  be  within  two  feet  of  the  curh  The 
proviso  appended  to  the  section  excludes 
from  Its  operation,  among  otber  things,  cases 
of  "emergency."  In  view  of  the  purposes  for 
which  the  ordinance  was  adopted,  the  word 
"emergency"  should  not.  In  the  connection  In 
which  it  is  here  used,  be  given  too  narrow 
an  Interpretation.  The  plaintiff  had  a  right 
to  stop  bis  vehicle  on  any  block  in  which  be 
had  occasion  to  alight,  and  section  15  was 
surely  not  Intended  to  malce  it  Impossible  to 
exercise  that  right  "Emergency"  is  defined 
In  Webster's  Dictionary  as  "an  unforeseen 
occurrence  or  combination  of  circumstances 
which  calls  for  Immediate  action  or  remedy ; 
pressing  necessity;  exigency."  If  the  cnrb 
space  was  so  occupied  that  plaintiff  bbtdd 
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not.  In  stopptaiff,  bring  both  right  wheels 
close  to  the  curb,  It  would  be  no  stretch  of 
reason  to  say  that  he  was  confronted  by  an 
"anergency,"  within  the  meaning  of  the  or^ 
dlnance.  At  any  rate,  the  jury  mij^t  well 
have  fonnd  the  existence  of  conditions  whldi 
excepted  the  case  from  the  operation  of  sec- 
tion 19,  and  the  instruction  proposed  was  er- 
roneous In  requiring  a  finding  that  plain tlfiTs 
act  was  a  violation  of  the  ordinance,  and 
boiee  negligence  without  regard  to  the  ex- 
istence or  nonexistence  of  an  "emerg»i(7." 

[2]  a%e  plaintiff  was  allowed  to  testify, 
over  objection,  that  when  he  stopped  his 
buggy  he  Intended  to  bring  both  right  wheels 
close  to  the  curb  by  pulling  the  rear  end  of 
the  buggy  in  after  alighting.  The  objection 
should  have  been  sustained.  If  the  plalntUT 
had  been  guilty  of  negligence  In  bringing  his 
horse  and  buggy  to  a  stop  as  he  did,  the  char- 
acter of  bis  act  could  not  hare  been  af- 
fected by  his  undisclosed  Intention  to  there- 
after moTe  the  rear  wheels.  But  it  was 
shown  without  objection,  if.  Indeed,  it  was 
not  apparent  from  the  circnmstances  tbem- 
ielves,  that  the  method  which  the  plaintiff 
said  he  intoided  to  follow  was  tiie  odly  pos- 
sible one  tor  accomplishing  the  purpose  of  get- 
ting both  right  wheels  dose  to  the  cxuftk  Un- 
til he  had  time  to  do  this,  the  emergency  ez- 
cosing  compliance  with  the  ordinance,  if  such 
there  was.  continued.  With  this  eridence  be- 
fore the  jury,  the  mere  additional  testimony 
of  plaintiff's  intent  was  not,  we  think,  of 
such  serious  consequence  as  to  have  affected 
the  result  or  to  justly  a  reversal. 

[t]  niNe  la  no  merit  in  appellant's  claim 
that  tbere  was  not  sufficient  evidence  to  show 
negligence  on  his  part  It  is  true  that  he  tes- 
tified that  a  backing  motion  of  the  horse  had 
brou^t  the  wheel  of  the  buggy  into  the  line 
of  the  automobile's  motion.  But  the  plain- 
tUFs  tertlnumy  was  that  the  movement  of  the 
horse,  which  he  described  as  a  "settling  mo- 
tfon,"  pushed  t3ie  bi^gy  back  not  more  than 
three  or  four  inches.  The  buggy  stood  on  a 
slant,  and  the  movement  sidewise  would 
therefore  have  been  less  than  this  distance. 
If  die  Jury  took  this  testimony  as  true,  as, 
of  coarse,  It  had  the  right  to  do,  It  was  for 
it  to  say  whether  or  not  the  defendant  had 
been  n^lgent  in  leaving  so  little  dearance 
space  as  to  strike  the  buggy  when  it  had 
made  the  slight  movement  described  by  the 
plaintiff.  There  was  an  express  Instmctlon  to 
the  effect  that  the  plaintiff  could  not  re- 
cover if  the  accident  was  due  to  the  sadden 
and  unexpected  backing  of  the  buggy  against 
or  in  the  way  of  the  automobile,  and  the  Jury, 
by  ite  verdict.  Impliedly  found  that  this  was 
not  the  cause  of  the  collision.  The  defend- 
ant testified  that  be  left  a  clearance  space 
ot  a  foot  and  a  half  between  the  two  vehicles. 
Bat  the  Jury  was  not  bound  to  acc«pt  this  es- 
timate In  the  foce  of  testimony  o^  facts  in- 
^dtcotlBg  the  oonlrary. 

[4]  Itie  court  gave  an  Instructioa  designed 
to  slsW'tM'  OoctrUe  of  the  *'}aat  clear 


chance."  In  this  Instnietltm  It  stated  that  tf 
the  appellant  saw,  "or,  f«  the  exeroite  of  or- 
dinarv  ears  thould  have  Meen,  the  situation  In 
which  plaintiff  was,"  and  could  tbm  have 
avoided  the  collision  by  the  exercise  of  ordi- 
nary care,  and  failed  to  take  such  care,  he 
would  be  liable,  notwithstanding  the  fact  that 
plaintiff  might  hare  negllgmtly  placed  him- 
self in  the  dangerous  poeltlon.  The  court 
should  not  bare  Included  the  phrase  which 
we  have  italicized.  It  is  well  settled  In  this 
state  that  the  "last  dear  chance"  rule  does 
not  apply  where  the  defendant  was  not,  but 
should  bare  been,  aware  of  the  plaintiff's 
danger.  "Under  this  rule,  a  defendant  is  not 
liable  because  he  ought  to  have  known."  Her- 
bert V.  8.  P.  Co.,  121  CaL  227,  53  Paa  651 ; 
Wahlgren  v.  Blarket  Street  Ry.  Co.,  1S2  Oal. 
656.  62  Pac.  308,  64  Pac.  998;  Harrington  r. 
Los  Angeles  Ry.  Co..  140  Cal.  623,  74  Pac.  16, 
63  I/.  R.  A.  238,  08  Am.  St  Rep.  85;  Bennich- 
sen  V.  Haritet  Street  By.  Co..  149  Cal.  18,  84 
Pac  420;  Thompson  r.  Los  Angetoa,  etc.,  By. 
Co.,  166  Oal.  748,  134  Pac.  709. 

[C]  But,  under  the  facts  of  ttiis  case,  we 
think  the  Instructlmi  was  not  harmfuL  There 
was  no  dispute  regarding  the  position  of 
plaintlfrs  bu^  when  it  was  first  brought  to 
a  stop.  Nor  was  It  denied  that  the  appellant 
saw  the  buggy  in  ample  time  to  enable  him 
to  avoid  striking  it  His  own  testimony  was 
that  he  noticed  it  when  he  was  still  40  or  fiO 
feet  away.  Whether  it  was  then  In  a  posi- 
tion of  danger,  or  whether  the  accident  was 
brought  about  throi^h  the  subsequent  bodc- 
ward  motion  of  the  horse,  is  another  questim, 
upon  which,  as  we  hare  seen,  the  Jury  fonnd 
in  foror  of  the  plaintiff.  Upon  the  record  as 
it  stands  it  must  therefore  be  taken  as  ea- 
tabllsbed  that  the  appelant  saw  the  boggy 
while  he  was  40  or  60  feet  from  It;  that  so 
seeing  it  he  drove  on  untU  be  stmcb  It,  and 
that  his  BO  striking  it  was  not  due  to  any  in- 
tervening-motion  of  the  horse;  The  wror  In 
the  instmctlcm  was  thrarefore  not  one  whidi 
would  Justify  a  reversaL 

The  appellant  complains  of  the  court's  re- 
fusal to  Instruct  the  Jury  that  the  mere  fhct 
of  the  occurrence  of  the  accident  did  not 
raise  any  presumption  of  negligence  on  the 
part  of  the  defendant.  But  it  appears  that  In 
an  instruction  numbered  18  the  court  gave  a 
charge  whldi  was  sabstantlally  the  same  as 
the  one  requested. 

[t]  Tbe  court  refnsed  to  give  a  requested 
Instmctlon  on  the  subject  of  ne^lgence.  In- 
cluded in  it  was  a  statemoit  that  the  Jury 
might  consider,  among  other  things,  whether 
the  street  In  qoestion  was  In  a  sedaded  dis- 
trict where  there  was  little  traffic,  or  in  a 
business  district  where  there  was  much.  Ad- 
mittedly, the  place  in  questtini  was  a  busl- 
nesB  district  We  think  the  court  covered 
the  subject  sufficiently  in  Instmctlng  the  Jury, 
as  it  did  more  than  oaxse,  that.  In  pasdng  on 
the  issue  of  negllgenoe.  It  must  take  into 
consideration  all  the  facts  and  drmmstances 
surrounding  the  particular  transaction. 
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Inatructton  No.  5,  glren  at  ttae  reqiiest  of 
plaintiff,  also  dealt  witb  the  Question  ot  Di- 
ligence. Without  quoting  the  instruction,  we 
may  say  that  it  is,  perhaps,  open  to  criticism 
as  somewhat  confused  in  phraseology.  Bnt 
negligence  was  so  folly  and  clearly  defined 
to  the  Jury  in  other  Instructions  that  no  seri- 
ous weight  can  be  given  to  this  minor  defect. 

No  other  points  are  made. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  SHAW,  J. ;  I#A.WU>B,  J. 


In  re  FELTOK'S  ESTATR    (S.  F.  8242.) 

(Supreme  Court  of  California.  Dec.  12,  1»17. 
Supplementary  Opinion.  Dec.  22,  1917.  Re- 
hearing Denied  Jan.  10,  1918.) 

1.  AppEix  AND  Ekbob  «=»717— Scope  or  Re- 
view. 

While  opinions  of  trial  jodgea  are  welcome 
on  appeal,  they  are  not  part  of  the  findings,  and 
the  court  can  consider  only  whether  the  hndinga 
have  sufficient  legal  support  in  the  erldence. 

2.  Taxation  ^9895^)— Inheritahck  Tax— 

APPBAISAL— EVIDENCE—SUFFICIENCT. 
An  appraisal  of  property  for  an  inheritance 
tax  based  on  a  schedule  of  property  filed  by  the 
helr<  tbott^  some  teatimomr  mdicated  that  it 
was  of  greater  value,  was  proper. 

3.  Taxation  «s>SOS(&)  —  Xnhebitancx  Tax 

—APPRAISAL    OF    OOBPORATION     STDOK  — 

Hetuoo. 

Where  decedent  owned  sbarei  of  a  close 

family  corporation  stock  of  which  had  never 
been  on  the  market  and  never  sold  privately, 
the  only  way  to  establish  their  market  value 
was  to  ascertain  the  value  of  the  property 
which  they  represented  and  assign  to  each 
share  its  proportionate  worth. 

4.  Taxation  ^885(0)  —  Inheutanoe  Tax 
— Appbaisai.  or  CTobpobation  Stock  -~ 
Hbthod. 

Id  appraising  stodc  for  an  biheritanee  tax, 
the  mere  fact  that  the  stock  passing  was  a  mi- 
nority interest  did  not  decrease  its  value  where 
it  passed  to  one  who  thereby  became  the  hold- 
er of  a  majority  Interest 
6.  Taxation  ^^SSl— T^ahsfkbs  or  Stock— 

"Valuable  Conbidbbation"—" Adequate 

oohsidebaxxon." 
Where  the  transferee  of  728  shares  of  stock 
agreed  to  pay  the  transferor  the  dividends  on 
26^  shares  belonging  to  the  transferee  as  well 
aa  on  728  shares  transferred  there  was  a  valu- 
able, but  not  an  adequate,  consideration. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Valuable 
Consideration;  Second  Series,  Adequate  Con- 
sideration.] 

6.  Taxation  «=>881  —  iNHSBiTANca  TAX  — 

GifTB  OF  Stock. 
Where  the  transferee  of  corporation  stock 
testified  thst  his  father  transferred  it  to  falm 
as  a  gift,  and  that  he  paid  merely  a  nominal 
consideration,  the  stodc  was  subject  to  inherit- 
ance tax. 

7.  TAiSATION    ^361  —  INHBBITANCB  TaX  — 

Statutes  Appucabu:. 
Where  deceased  had  made  an  irrevocable 
transfer  of  corporation  stock,  the  transferee 
agreeing  to  pay  him  the  dividends  until  his 
death,  ue  rate  of  inheritance  tax  assessable  at 
the  time  of  the  transfer,  and  not  at  the  time 
uf  the  death  of  the  transferee,  was  the  rate 
to  be  followed. 


Supplementary  Opinion. 

8.  Taxation  «s»861— Inbebitancb  Taxes- 
How  OOHPUTBD. 

Where  decedent  had  made  a  gift  of  stock* 

reserving  dividends  thereon,  and  on  his  death  the 
inheritance  tax  on  moneys  passing  to  his  son 
was  assessed  under  Statutes  of  1918,  p.  1066, 
and  paid,  and  proceeding  was  brought  to  sssess 
such  tax  on  the  stock  which  was  subject  to  Stat- 
utes of  1906,  p.  341,  It  must  be  computed  as 
on  a  separate  entity,  without  otmsideratlott  of 
the  money  transfer. 

Department  2.  Appeal  from  Superior 
Court,  San  Mateo  County;  Geo.  H.  Buck, 
Judge. 

Proceedings  in  the  estate  of  Charles  N; 
Fdton,  deceased,  wherein  Charles  N.  Felton, 
Jr.,  appeals  from  a  judgment  confirming  the 
report  of  the  inheritance  tax  appraiser,  sup- 
ported by  John  S.  Chambere,  Controller  ot 
the  State.  Reversed. 

Pillsbury,  Madison  &  Sutro,  of  San  Fran- 
cisco, for  appellant.  Robert  A.  Waring,  of 
^Sacramento,  and  John  C.  Altnian,  of  San 
Francisco,  for  respondent. 

MELVIN,  X  Charles  N.  Felton,  Jr.,  ap; 
peals  from  a  part  of  a  Judgment  and  decree 
confinnlng  the  report  of  the  inheritance  tax 
appraiser  whereby  the  sum  of  $35,352.82  was 
declared  to  be  the  amount  <tf  lutaeritance  tax 
due  upon  728  shares  of  the  capital  stock  nt 
the  Felton  Company  (a  corporation)  stand- 
ing  in  the  name  of  appellant,  but  held  to  be 
assessable  for  inheritance  tax  as  a  part  of 
the  estate  of  Charles  N.  Felton,  deceased,  be- 
cause of  its  transfer  to  appellant  daring  the 
life  of  Charles  N.  Felton  as  a  gift  intended 
to  take  effect  in  possession  and  enjoyment 
after  the  donor's  death. 

The  Felton  Company  was  a  family  corpo- 
ration having  a  capital  of  1200,000,  divided 
into  2,000  shares  of  Uie  par  value  ot  $VJO 
each.  It  was  Incorporated  onder  the  laws  of 
this  state  In  Upon  the  oi^nlzatlon  of 

the  corporation  Charles  K.  Felton,  Sr.,  took 
one-half  of  the  capital  stock,  and  assigned  to 
each  of  his  two  children  (the  appellant  be- 
ing one  of  them)  one-fonrth  thereof.  There 
was  evidence  tending  to  show  that  this  divi- 
sion of  the  stock  did  not  accurately  r^re- 
sent  the  relative  contributions  of  the  stock- 
holders to  the  assets  of  the  corporation,  but 
each  of  the  three  members  of  the  family  had 
furnished  about  one-third  of  the  property. 
However,  the  children  were  entirely  satisfied 
with  the  father's  dominance  in  the  corpora- 
tion, and  during  his  lifetime  he  received  all 
of  the  dividends  on  one-half  of  the  stock. 
On  April  21,  1911,  a  certificate  was  Issued 
signed  by  Charles  N.  Felton  as  president  and 
P.  H.  McGrath  as  secretary  of  the  corpora- 
tion to  the  effect  that  Charles  N.  Felton,  Jr., 
was  entitled  to  990  shares  of  the  stock.  It 
was  in  evidence  that  this  certificate  was 
promptly  delivered  to  Charles  N.  Felton,  Jr. 
Charles  N!  Felton,  Sr.,  died' on  September  13, 
1914. 
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A  tabQlated  stat^ent  Infllcatlng  appel- 
lant's estimate  of  the  amounts  of  aneta 
whlcb  had  been  contributed  resp^cttvely  bj 
the  father  and  the  two  cbUdrea  nprai  the  tor- 
matlon  of  the  corporation  was  submitted  to 
the  Inheritance  tax  appraiser,  and,  using  that 
statement,  he  found  that  upon  the  bases  of 
tbelr  respectlTe  omtrlbutions  the  father  was 
equitaUy  entitled  to  728  shares  and  the  chil- 
dren to  6S6  shares  each,  tlierefare,  Instead 
of  assessing  all  of  the  stock  which  he  r^ard- 
ed  as  a  gift  to  be  possessed  and  'enjoyed  aft- 
er the  father's  drath,  be  assessed  only  that 
part  whlcb  he  r^aided  as  equitably  the  por- 
tion of  Charles  N.  Felton,  Sr.,  In  the  original 
allotment  vt  stock. 

App^taat  contends:  Birst,  that  U  the  stock 
were  liable  for  Inheritance  tax,  the  amount 
assessed  was  excesslTe  and  based  upon  a 
wrong  theory  of  the  law ;  and,  second,  that 
no  inheritance  taxes  could  be  lawfully  charg- 
ed against  it. 

The  list  of  properties  of  the  corporation 
furnished  by  Mr.  Charles  N.  Felton.  Jr.,  and 
Mr.  MeGrath  showed,  in  addition  to  the  es- 
timated values  of  the  assets  contributed 
at  the  time  of  the  organization  of  the  com- 
pany, the  values  placed  by  those  gentle- 
men upon  the  possessions  of  the  Feltou  Com- 
pany on  'December  31,  1914,  more  than  three 
months  after  Senator  ITelton's  death.  Appel- 
lant Insists  that  the  court  erred:  First,  in 
accepting  these  arbitrary  sums  given  by  him 
and  by  Mr.  McGrath  (being  merely  their  esti- 
mates of  the  value  of  the  various  items  of 
property)  as  the  sole  bases  of  the  worth  of 
the  assets;  and,  secondly,  In  fixing  the 
"market  value"  of  the  shares  of  stock  (whldi 
is  the  statutory  measure  for  taxing  purposes) 
by  dividing  the  aggregate  value  of  the  en- 
tire assets  of  the  Felton  Company  by  the 
number  of  shares  of  stock  issued.  In  sup- 
port of  this  contention  he  calls  our  attention 
to  tbe  following  language  contained  in  the 
(q>lnl<m  of  the  learned  Judge  of  the  8iq>erlor 
court  who  tried  the  case: 

"The  qneadon  as  to  the  overvaluttlou  of  this 
stock  by  tbe  Inheritance  tax  appraiser  is  pre- 
sented with  counsel's  usual  force.  Thin  is  a 
pecnUar  case,  and  presents  some  pecnliar  fea- 
tures. While  It  Is  true  that  through  their  at- 
torney these  two  belrs  have  raised  this  ques- 
tion of  tbe  value  placed  upon  this  stock  by  tbe 
inheiitanee  tax  appraiser,  yet  these  two  heirs 
— ttis  only  parties  interest^  in  the  valuationr- 
have  not  i^ven  any  testimocy  questioning  the 
value  placed  upon  these  shares  of  stock  by  the 
inheritance  tax  appraiser,  notwithBtaoding  the 
fact  that  both  ot  theqa  were  wltaesBes  to  the 
matter.  While  it  Is  true  outside  parties  having 
but  little  idea  sod  only  a  general  knoTvledKe  of 
the  valne  of  the  property  represented  by  these 
shares  of  stock  were  placed  upon  tbe  stand  in 
behalf  of  tbe  two  heirs,  yet  tbe  heirs  remained 
sOeut  A  list  of  tbe  cost  and  value  of  these 
properties  represented  by  these  shares  of  stock 
was  handed  to  tbe  inberitance  tax  appraiser  by 
itr.  Feitm,  Jr.,  tbe  manager  of  this  estate. 

**I  assnine  that  the  inheritance  tax  appraiser 
performed  his  duty  and  found  that  this  list  thus 
presented  represented  the  market  value  of  this 
stock,  and  the  evidence  upon  this  point  seems 


to  confirm  tbe  view  taken  by  the  Inharltaiice  tax 

appraise];  upon  this  matter." 

[1]  We  cannot  ecc^  appellant's  view  that 
the  court  acted  solely  upon  his  and  Mr.  Mc- 
Orath's  estimates  of  value.  Indeed,  the  last 
sentence  quoted  above  seems  to  contradict 
that  assumption.  But,  even  if  the  Written 
opinion  did  ahow,  as  appellant  insists  that 
It  does,  a  sole  reliance  upon  that  schedule, 
nevertheless  we  would  be  bound  to  examine 
the  record  to  ascertain  whether  or  not  there 
could  be  found  therein  testimony  of  expert 
witnesses  tending  to  support  the  findings. 
Opinions  of  Judges  of  trial  courts  are  always 
welcomed  by  this  court  because,  as  a  rule, 
they  aid  the  Justices  in  discovering  the  pro- 
cesses by  which  the  Judgments  have  been 
reached.  But  such  opinions  are  not  part  of 
the  findings.  We  may  only  consider  whether 
the  findings  have  sufl3clent  legal  support  In 
tbe  evidence.  Goldner  v,  Spmcer,  168  Gal. 
317,  128  Pac  347. 

[2}  Surely  the  sdiedule  prepared  under  ap- 
pellant's own  direction  bad  some  evidentiary 
force  as  an  admission  of  tbe  value  of  the 
property  at  a  time  near  the  date  of  Senator 
Felton's  death.  But,  aside  from  this,  there 
was  expert  testimony  regarding  the  market 
value  of  tbe  various  items  of  property.  Some 
of  the  estimates  given  by  the  experts  ex- 
ceeded, and  some  corresponded  with,  the 
values  as  given  by  appellant  and  Mr.  Mc- 
Grath. We  find,  therefore,  that  the  court's 
conclusion  regarding  the  correctness  of  the 
appraiser's  finding  of  value  of  tbe  assets  U 
supported  by  substantial  evidence. 

[S]  Respondent  does  not  question  the  rale 
that  the  market  value  of  stock  at  the  date 
of  the  death  of  the  ai^llant's  father  Is  the 
proper  basis  for  the  fixing  of  the  tax,  nor 
that  graerally  such  market  value  Is  quite 
distinct  from  the  ratio  between  the  number 
of  shares  assessed  and  the  valne  of  tbe  cor- 
poration's property.  The  term  "market  val- 
ue" has  been  fully  defined  by  this  court. 
Sacramento  Southern  Railroad  Oo.  v.  Hell- 
bron,  166  Cal.  408.  104  Pac.  979;  Estate  of 
Ross,  171  Gal.  04,  151  Pac.  1138;  Bullard  v. 
Stone,  67  Gal.  477,  8  Pac.  17.  Respondent 
also  admits  that  the  same  rule  for  determln- 
mg  market  values  as  that  employed  in  other 
cases  is  applicable,  generally  speaking,  to 
those  in  which  the  amounts  of  inheritance 
taxes  are  involved.  Estate  of  Ross,  171  Cal. 
64,  151  Pac.  1138.  But  the  Felton  Company 
is  a  close  family  corporatlofi.  Its  shares  of 
stock  have  never  been  upon  the  market,  and 
they  have  never  been  sold  privately.  Accord- 
ing to  the  views  of  respondent,  the  only  way 
to  establish  the  market  value  of  such  shares 
of  stock  is  to  ascertain  the  value  of  the  prop- 
erty which  they  represent,  assigning  to  each 
share  its  proportionate  worth.  This  is  the 
method  of  determining  market  value  which 
has  been  adopted  In  New  York  and  approved 
by  the  courts.  In  re  Jones,  172  N.  Y.  575,  65 
N.  E.  570,  60  L.  R.  A.  476 ;  In  re  Crawford, 
86  Misc.  Rep.  283,  147  N.  Y.  Supp.  234;  In 
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re  Valentlse  (Svr.)  147  N.  T.  Supp.  231.  W« 
are  In  accord  with  reepondent's  theory  tbat 
under  the  dicumatances  of  tbls  case  the 
method  of  reaching  the  ralae  of  the  shares  of 
stodi  vhlcb  was  adopted  was  the  proper  one. 

[4]  rniere  Is  no  force  In  appellant's  conten- 
tion that  the  stock  la  of  less  value  because  we 
are  here  concerned  with  a  minority  interest 
Appellant  owns  a  ma jorlty  of  the  stock ;  the 
other  shares  belonging  to  his  sister.  While 
the  particular  stock  subject  to  the  tax  Is  leas 
than  half  of  the  issue,  appellant,  as  its  pos- 
sessor, Is  not  under  the  dlsadrantagea  that 
sometimes  confront  holders  of  minority  In- 
tereeta 

It,  I]  Appellant  says  that  there  was  a  "valu- 
able and  adequate  consideration"  for  the 
transfer  to  him  of  the  shares  of  stock ;  that 
the  obligation  oa  his  part  to  pay  to  his  ftither 
the  dividends  upon  the  262  shares  which  yrere 
equitably  his  would  have  been  conalderatiw 
for  the  transfer  of  the  728  shares.  Grantli^ 
that  this  might  be  a  valuable  consideratlott, 
It  would  not  be  an  adequate  consideration. 
Bstate  of  Beynolds,  160  CaL  600, 147  Pac.  268. 
But  the  complete  answer  to  appellant's  con- 
tention* is  that  he  testified  to  the  fact  that 
the  stock  was  received  as  a  gift  from  hla  fa- 
ther, and  that  merely  a  nominal  considera- 
tion was  paid.  But  It  Is  argued  that  the  ap- 
praiser  failed  to  oiake  a  finding  that  there 
was  an  absence  of  valuable  and  adequate 
consideration.  Upon  this  fidlnre  appelant 
jHredlcates  an  assertion  that  serious  error  was 
conmiltted,  dting  HcDougald  v.  Boyd,  172 
CaL  753.  ISO  Pac.  168.  Conceding-  the  duty  of 
the  appraiser  to  make  such  finding,  it  is  true 
that  the  court,  trying  the  matter  de  novo  np* 
on  the  transcript  of  testimony  taken  before 
the  appraisers  (which  was  Introduced  upon 
stipulation  of  couns^  and  upcm  other  testi- 
m<my,  made  a  formal  finding  "that  said  trans- 
fer was  made  without  TalnaUe  or  adequate 
consideration." 

[7]  The  most  Important  question  relates  to 
the  rate  of  taxation  ai^llcabte  to  the  trans- 
fer of  stock  friHu  Senator  Felton  to  his  son. 
It  is  here  contended,  under  the  authority  of 
Hunt  r.  Wlcht,  162  Pac.  630,  L  R.  A.  iei7C. 
961,  that  the  rates  applicable  to  the  trans- 
fer in  question  should  be  those  in  force  at 
the  date  of  the  transfer,  and  not  those  in 
effect  at  the  time  of  Senator  Felton's  death. 
But  it  Is  suggested  that  the  question  here 
presented  Is  somewhat  dlffwent  from  that 
which  was  raised  and  answered  In  Hunt  v. 
Wlcht  It  was  held  toy  this  court  in  that 
case  that,  where  a  gift  of  property  is  irrev- 
ocably made  with  the  reservation  of  a  life 
estate  in  the  donor,  there  being  no  inherit- 
ance tax  iqxm  such  a  gift  at  the  time  of 
the  transfer,  the  property  so  vested  may 
not  be  readied  by  a  statute  subsequently 
passed,  in^rosing  a  tax  upon  audi  transfers. 

'attention  l«>«a11ed  to  tbe  fact  that  there 
wti  a  statute  impoelng  an  Inheritance  tax 
upon  mth  a  gift  as  this  when  it  ^ras  made, 
and  tliat.tba  subaequent  statute^  whltib  waa 


retroactive  by  Its  teims,  merely  Increased  the 
rates.  But  we  can  see  no  escape  from  the 
conclusioii,  under  the  reasoning  of  the  case 
of  Hunt  V.  Wlcht,  supra,  that  an  effective 
gift  mcb  as  this  may  not  be  subject  to  taxa- 
tion under  the  schedule  provided  by  a  stat- 
ute subsequently  passed.  It  was  error, 
therefore,  to  assess  the  amount  of  the  In- 
heritance tax  according  to  the  statnte  of 
1013  Instead  of  that  of  1906,  in  force  at  the 
time  when  the  stock  was  transferred. 

That  the  dtmor  of  the  stock  retained  the 
enjoyment  of  the  Income  from  the  transfer- 
red property  during  his  life  was  a  fact 
proven  to  the  satisfaction  of  the  court  by 
ample  testimony.  It  was  plain  that  neither 
he  nor  his  son  Intended  that  the  gift  should 
take  effect  1q  enjoyment  during  the  former's 
life,  and  this  conclusion  la  sui^rted  even  If 
we  ignore  an  Indorsement  in  writing  on  the 
certificate  which  seemed  to  reserve  the  divi- 
dends to  C.  N.  Felton  during  his  life.  This 
purported  assignment  was  followed  by  the 
word  "approved"  and  tbe  signatures  of  both 
of  the  Feltons.  Appellant  Indsts  that  these 
signatures  were  not  put  upon  the 'certificate 
at  the  time  the  writing  was  made  nor  for 
the  purpose  of  indicating  assent  to  the  pur- 
ported reservation,  but  we  need  not  con- 
sider this  question,  because,  even  accepting 
the  views  of  appellant  regarding  the  in- 
dorsement, there  was  ample  support  for  the 
flndlog  that  the  gltt  was  made  with  intent 
that  enjoyment  should  be  postponed  until 
after  the  death  of  the  d<xior,  that  It  was 
made  without  valuable  and  adequate  con- 
sideration, and  that  the  stock  was  given  in 
contemplation  of  tbe  death  of  appellant's 
father.  These  conclusions  are  supported  by 
the  evidence  under  the  principles  declared 
in  such  cases  as  Estate  of  Reynolds,  160  Gal. 
600,  147  Pac.  268.  and  Abstract  &  Title 
Guaranty  Ga  v.  State  of  Galifbmla,  ITS  Oaf. 
091.  161  Pac  264. 

No  other  alleged  ernnv  require  dlscosalon 
m  analysis. 

That  part  of  the  Judgmrat  tnm  which  an 
atveal  is  tmk«i  Is  reversed. 

We  concur:  HEXSHAW.  J.;  LORIOAN,  J. 

Supplementary  Oidnlon. 

MELVIN,  J.  [I]  Since  the  filing  of  the 
opinion  in  this  case  doubt  has  been  express- 
ed iyy  counsel  r^rdlng  the  proper  method 
of  computing  the  Inheritance  tax  under  the 
act  of  1906.  Counsel  fpr  the  respondeat  in- 
sists that  appellant  Is  bound  to  pay  a  tax 
cranputed  upon  the  amount  of  the  gift  of 
stock  plus  the  money  left  to  Mr.  Charles  N. 
Fdton,  Jr.,  by  his  father.  But  this  method 
would  be  improper.  A  tax  has  been  levied 
under  the  act  of  lOlS  upon  toe  money  re- 
ceived by  way  of  inheritance,  and  no  ap- 
peal has- -Men  taken  from  that  parb'Of.  the 
Judgment  approving  said  tax,  andr  moreover, 
it  has  beoi  puU.  Upon  the  aopeal^thgt'^  part 
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of  tbe  Judgmnit  which  declared  the  gift  of 
stock  subject  to  the  collateral  inheritance  tax 
has  been  upheld,  except  Uiat  we  have  decid- 
ed that  the  said  gift  is  properly  taxable  un- 
der the  act  of  1806.  It  follows  that  In  com- 
puting the  amount  of  tax  on  said  stock  the 
other  parts  of  the  inheritance  of  Mr.  Felton 
whi^  have  been  taiied  may  not  be  consid- 
ered, but  the  gift  most  "be  treated  as  a  sepa- 
rate entity. 

We  concur:   LOBIGAN.J.;  HENSHAW,J. 


OAUFORNIA  SAVINGS  &  COMMERCIAL 
BANK  T.  CANNE.    (Civ.  1878.) 

(District  Court  of  Appeal,  Second  District, 
California.   Oct.  9, 1917.   Kehearinff  Denied 
by  Supreme  Court  Dec.  »,  1917.) 

1-  Appkai.  ahd  Krbob  *=»757(1)— BaiErs— 

JCDOKEHT  BOI.1.— MaTTBBS  BcOEITABUE. 

Where  the  judgment  roll  fa  not  printed  in 
die  brief,  relevancy  of  teetlmony  offered,  refus- 
ed, or  received,  or  the  matter  of  the  correct- 
ness of  instmctionB,  cannot  be  received  on  ap- 
peal under  the  alternative  method. 

2.  Appeal  akd  Ebbob  ^:»75T(1)— Bbiefs— 
Altebnativk  Method. 

Although  the  alternative  method  of  appeal 
permits  partiee  to  file  typewritten  transcripts 
in  lieu  of  printed  judgment  rolls  and  bills  of 
exception,  such  permission  casts  no  burden 
upon  the  appellate  courts  to  examine  the  type- 
written documents  in  deciding  the  appeal,  and 
enough  should,  under  Code  Civ.  Proc.  |  953c,  be 
printed  in  the  brief  to  illustrate  the  pointa. 

3.  Appxal  ahd  Ebbob  «s»7C7(2)— BBiirs— 
Issues. 

In  order  to  show  Issues  involved  on  appeal 
by  the  alternative  method,  it  is  ordinarily  re* 
quired  that  the  complaint  and  answer  at  teast 
be  printed  in  the  brief  in  full. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Oortla  D.  Wilbur,  Judge. 

Action  by  the  California  Savings  &  Com- 
mercial Bank,  BUbBtituted  for  the  Traders' 
Bank  of  Los  Angeles,  against  J.  C.  D.  Canne. 
executor,  etc.,  substituted  for  H.  D.  Canne. 
Jndgmoit  for  plaintiff,  and  defendant  ap- 
peals. Affirmed.  Rehearing  dmied  In  8a- 
prene  Oonr^  168  Pac.  38B. 

Tanner,  Odell.  Odell  ft  Taft,  of  Los  An- 
geles, for  appellant.  A.  W.  Ashbum,  of  Los 
Angeles,  for  respondent 

PER  CURIAM.  [1]  In  this  case  we  can- 
not find  Bufflcient  In  tbe  printed  extracts  from 
the  record,  as  contained  In  appellant's  brief, 
to  warrant  our  ordering  other  than  an  af- 
firmance of  the  Judgment  The  Judgment 
roll  is  not  printed  In  tbe  brief,  which  leaves 
US  without  information  presented  In  the  way 
required  by  tbe  law,  as  to  tbe  issues.  With- 
out this  Information,  we  cannot  determine 
questions  of  tbe  relevancy  of  the  testimony 
offered,  refused,  or  received,  or  tbe  matter  of 
the  correctness  of  instructions  given  or  with- 
held from  the  Jury. 

..f2]fWUIe  the  aUemaUTe- metliod  of  ap- 
pc^-pBindtB  paxtlM  to  file  typewrittoi  tnu- 


scripts  In  lieu  of  printed  judgment  roUs  and 
bills  of  exception,  suc-h  permission  casta  no 
burden  upon  tbe  appellate  courts  to  exam- 
ine the  typewritten  docummts  In  deciding 
the  appeal.  Tbe  statute  ezprenily  provides 
in  such  cases  that: 

"In  filing  briefs  on  said  appeal  tbe  parties 
must,  however,  print  in  their  briefs,  or  in  a 
supplement  appended  thereto,  such  portions 
of  the  record  as  they  desire  to  call  to  the  atten- 
tion of  the  court."  Code  CHv.  Proe.  1  853e. 

Both  the  Supreme  Gonrt  and  this  oourt 
have  reqpeatedly  pointed  to  tlie  prorlalon  of 
the  statute  in  this  regard.  Marcued  r.  Vo- 
wlnckd,  164  Cal.  6S3,  130  Pac.  430;  Wills  v. 
Woolner.  21  GaL  App.  52A,  132  Pae.  283;  Mill- 
er V.  Oliver  et  aL,  163  Pac.  %f7;  Pasadena 
Realty  Co.  v.  Clune,  166  Paa  1025;  MoKln- 
neU  V.  Hansen  et  al.,  107  Pac.  887.  Wben  It 
Is  reuuired  that  tlw  parttes  shall  inint  In 
their  briefs  such  portions  of  the  record  as 
they  desire  to  call  to  the  attention  of  tbe 
appellate  court,  tbe  law  means  that  they 
shall  print  oiou^  of  such  record  to  illus- 
trate their  points. 

[S]  In  order  to  diow  the  issues  involTed, 
it  would  ordinarily  be  reauired  that  the  com- 
plaint end  answer  at  least  be  out  in  full-. 
The  better  practice  would  require  the  print- 
ing of  tbe  wtlre  judgment  ndl*  and  Im^ud- 
Ing  tbe  noUce  of  a^Kal.  Wbune  it  Is  claim- 
ed that  the  evidence  Is  insoffldent  to  sup- 
port the  Issues,  or  lirdevant  to  tbe  Issuo, 
tbe  printing  of  tbe  c«n[dalnt  and  answer 
cannot  be  dispensed  with. 

The  Judgment  Is  affirmed. 


CALIFORNIA  SAVINGS '&  COMBdBRCIAL 

BANK  T.  CANNE.    (U  A.  5465.) 

(Supreme  Court  of  Oalifomia.   Dee.  0*  10170 

1.  APraAi.  AND  Ebbob  <s>757(1)— Bbibfs— 
Altebnative  Method. 

In  an  appeal  under  the  altematiTe  method, 
only  such  part  of  tbe  record  as  is  necessary  to 
jllnstrate  the  points  so  that  they  can  be  de- 
termined need  be  printed  in  the  brief. 

2.  Appeal  and  Ebbob  <=37G7(1)— -Bbxets— 
Evidence  QnEsrions. 

It  depends  on  the  cbrcumstances  whether  or 
not  the  entire  complaint  and  answer  Bfaonld  be 
printed  in  tbe  brief,  where  it  is  claimed  that 
the  evidence  Is  Insufficient  to  support  the  find- 
ing or  is  irrelevant  to  the  issues;  endi  not  be- 
ing necessary  as  to  matters  not  disputed  by 
the  opposing  party. 

In  Bank.  Appeal  from  Superior  Oourt, 
r^os  Angeles  County ;  Curtis  D.  Wilbur, 
Judge. 

Action  by  tbe  California  Savings  ft  Com- 
mercial Bank  against  J.  C.  D.  Canne,  execu- 
tor of  the  estate  of  H.  D.  Canne,  deceased. 
Judgment  for  plaintiff,  and  defendant  ap- 
liealed.  AtHrmed  by  the  District  Court  of 
Appeals  of  the  Seqoful  Appellate  .Alstriet 
(160  Pac.  395),  and  tbe  defendant  petition* 
for  a  rehearing.   Pe^tlcw  daoied.  i. .  ... 


4B»riv  ottur  ewm  sM  ra         and  KBT-NvilBER  la  ail  Kcr-NnnlwrMi  Dlfsats  and  IndasM 

Digitized  by  Google 


396 


160  PACIFIC  BEPOBTEB 


Tanner,  Odell,  Odell  ft  Taft,  of  Los  Ange- 
les, for  aivellant.  A  W.  Aataburn,  of  Los 
Angeles,  tor  revmdwt 

PER  CURIAM.  The  petition  for  a  bear- 
ing In  tills  court  after  dedaion  by  the  Dis- 
trict Court  of  AK>eal  of  tbe  Second  Appel- 
late District  Is  denied.  In  denying  this  peti- 
tion we  deem  it  proper  to  say: 

This  Is  a  case  tn  which,  under  our  Consti- 
tution, the  appeal  was  properly  taken  to  the 
District  Court  of  Ai^eal,  and  the  applica- 
tion for  a  hearing  In  this  court  is  to  he 
determined  In  accord  with  tbe  rule  declared 
In  such  cases  as  Burke  r.  Hase,  10  CaL  App^ 
211, 101  Pac.  438.  440,  and  Bauer's  Law,  etc., 
Co.  r.  Bertblaume,  21  Cal.  App.  675, 182  Pac. 
096.  833.  We  E«ad  tbe  District  Ooart  of  Ap- 
peal opinion  as  being  simply  to  the  effect 
that  in  this  particular  case  there  was  not 
enough  of  tbe  record  printed  In  the  appel- 
lant's brief  to  enaUe  the  court  to  determine 
what  tlie  issues  In  tlie  case  wore,  and  that 
without  sudi  Information  they  wm  unable 
to  determbie  tbe  questtons  raised  as  to  the 
relevancy  of  testimony,  and  as  to  the  propri- 
ety of  Instructions  glT«i  or  refused. 

[1,1]  Tbe  law  requires,  as  said  by  the 
court,  that  enoi^  most  be  printed  to  Illus- 
trate the  points  made  and  to  enable  the  court 
to-  determine  those  points.  Just  exactly 
what  must  be  printed  In  any  particular  case 
In  order  to  comply  with  this  requirement  nec- 
essarily depends  upon  the  circumstances  of 
the  case,  and  we  cannot  give  our  assent  to  the 
proposition  at  the  end  of  tbe  opinion  to  the 
effect  that  In  every  case  in  whldi  It  Is  claim- 
ed that  the  evidence  Is  insufficient  to  support 
the  finding,  or  Is  irrelevant  to  the  Issues,  "tbe 
printing  of  the  complaint  and  answer  cannot 
be  dispensed  with."  In  some  cases  this  may 
be ,  true,  and  we  must  assume,  in  view  of 
what  is  said  in  the  District  Court  of  Ap- 
peal opinion,  that  this  Is  such  a  case.  In 
many  cases  tbe  only  point  urged  in  support 
of  the  appeal  Involves  but  a  single  allegation 
of  tbe  complaint  or  answer,  and  the  printing 
of  anything  more  than  a  statement  of  the 
substance  of  the  other  allegations  thereof 
could  give  no  assistance  to  the  court.  In 
many  cases  respondent  does  not  dispute  the 
statonent  of  the  appellant  as  to  tbe  facts 
Involved  In  the  points  mgtO.  Tbe  Ju^ment 
roll  is  frequently  of  extraordinary  length, 
sometimes  extending  to  hundreds  of  pages, 
and  to  print  it  all,  where  the  pcdats  Involve 
only  a  small  i>ortl<m  thereof  would  benefit 
no  one.  It  Is  impossible  to  lay  down  any 
rule  for  the  goyemment  of  attomctys  in  de- 
ciding what  to  print  In  tb^  bri^  where 
the  record  is  pr^red  nndw  section  953a. 
If.  It  is  understood  that  enou^  should  be 
psteua  to  lUusCrate  the  points  preswtedt 
ttM'good  sense  of  attorneys  should  be  saflB- 
olent  to  Inform  them  of  the  sublect. 


EASTERLY       T.       FRAUIi,  Oonstabie. 

(Civ.  2287.) 
(District  Coart  of  Appeal,  Second  District,  Cal- 
ifornia.   Oct  18,  1917.) 

1.  Appeal  and  Ebbob  «a»757Cl.)— Baism— 
Becobd. 

On  appeal  by  alternative  method  under 
Code  Civ.  Ppoc.  {  953c/  requiring  parties  to 
print  in  their  briefs  such  parts  of  record  as 
tbey  desire  to  call  to  court  s  attention,  where 
no  part  of  judgment  roll  is  printed  In  app^- 
lanrs  brief,  the  judgment  ehoold  be  affirmed. 

2.  AtTACmiENT  «=»29&— Thibd  Party  Claim 

— REQVISrtES  AND  SUFFICIENCY. 

In  view  of  Code  Civ.  Froc.  fif  649.  689,  re- 
qoirin^  third  party  daims  is  attachment  and 
execution  to  be  verified  by  anch  ikarty  or  his 
agent,  a  demand  by  the  claimant's  brother-in- 
law  as  her  aseut,  not  verified,  was  insufficient, 
though  an  acKnowledament  was  made  before  a 
notary  as  to  truth  of  facts  stated  therein. 

3.  Appeal  and  Ebbob  <^994(3)— Review- 
Fin  uihgs—Pbbsumptions. 

In  view  of  tbe  provision  of  Code  CUv.  Proc. 
%  1963,  subd.  11,  tibat  property  fomid  in  one's 
possession  is  presumed  to  be  Ins,  where  attach* 
ed  property  was  foond  in  tbe  debtor's  posses- 
sion, and  uiere  was  testimony  in  sapport  of  a 
third  party  claim,  the  credibility  of  the  wit- 
nesses  was  for  tbe  trial  judge. 

Apipeal  from  Superior  Court,  San  Dl^o 
County,-  C.  N.  Andrews,  Judge. 

Action  by  N.  D.  Easterly  against  G.  S. 
Praul,  Constable  ot  Otay  Township.  Judg- 
ment for  defendant,  and  plaintiff  ai^als. 
Affirmed. 

Duke  Stone,  of  Los  Angeles,  and  Albert  J. 
Lee,  of  San  Diego,  for  appellant.  Walter  W. 
Praul.  of  San  Diego,  for  respondent. 

JAMES,  J.  [1 J  By  the  opening  brief  In  this 
case  we  are  told  that  the  appeal  taken  by  the 
plaintiff  Is  from  a  judgment  adjudging  that 
the  plaintiff  was  not  the  owner  of  certain 
horses  all^^  to  have  been  held  under  at- 
tachment process  by  the  defendant  constable 
in  a  suit  of  one  Hull  v.  A.  F.  Narver.  The 
appeal  Is  taken  by  the  alternative  method, 
which  requires  the  parties  to  print  In  their 
briefs  such  portions  of  the  record  as  they 
may  desire  to  call  to  the  attention  of  tbe 
court  Section  953c,  Code  Civ.  Froc  No  part 
of  the  judgment  roll  Is  printed  In  the  brief  of 
appellant,  and  we  are  left  without  record  In- 
formation as  to  what  the  cause  of  action  was 
or  the  Issues  made  between  tbe  parties.  For 
that  reason  alone  the  judgment  should  be  af- 
firmed. Marcucd  v.  Vowlnekel,  164  Cat  693. 
IBO  Pac  430;  Wills  v.  Woolner,  21  Cal.  App. 
628, 182  Pac.  283;  Miller  v.  OUver  et  aU,  163 
Paa  357;  Pasadena  Bealty  Ga  t,  Clune^  166 
Paa  1025:  McElnnell  v.  Hansen  et  aL,  161 
Pac.  887;  Llllard  v.  Abbot  Hardware  Co.,  168 
I^c.  707;  California  Savings  ft  Commercial 
Bank  v.  Ganne,  169  Pac  395. 

[i]  The  main  pcdnt  upon  wblcb  appellant 
appears  to  rely  Is  that  the  evidence  was  In- 
sufficient to  8i4>pwt  tbe  flndlfigs  of  the  ^ovrt 
determining  that  lAalntlff.  a  third  party 
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idaimant  of  tbe  property  held  under  attadi- 
Dient,  wag  not  the  owner  of  the  horses.  Tbe 
testimony  given  at  tbe  trial  Is  set  forth  In  tbe 
briefs.  It  appears  from  ttiat  testimony  that 
A.  F.  Narrer  was  at  all  times  In  possession 
of  the  horses  which  were  attached  and  which 
were  intermingled  with  other  horses  used  by 
hlni,  and  which  latter  he  admitted  that  he 
owned.  When  the  attachment  was  made, 
Karrer  as  agent  for  the  plaintiff,  who  was 
his  n-lfe's  sister,  made  a  written  claim  or  de- 
mand on  behalf  of  the  plaiatlff  for  the  re- 
lease of  the  horses.  This  demand  was  not 
verified  by  tbe  plaintiff  as  tbe  law  reqnlres 
(Code  CIt.  Proc.  U  fi49,  GSD).  but  &n  a^owl* 
edgment  was  made  before  a  notary  as  to  the 
trath  of  the  fiacts  stated  In  the  demand.  We 
think  the  third  party  claim  was  not  In  suffi- 
cient form  to  diarge  tbe  defendant  with  lia- 
bility. Furthermore,  in  view  the  law  that 
an  appellate  court  has  no  function  to  review 
evidence  where  two  dUf  erent  conclusions  may 
properly  be  drawn  therefrom.  It  must  be  held 
that  there  waa  some  evidence  snstaiidng  tbe 
findings  ot  tbe  trial  court 

[S]  The  pnq[>erty  was  found  In  tbe  posses- 
sion of  Narver,  and  the  presumption  attend- 
ing that  possession  was  that  he  owned  It 
Section  1963,  subd.  11,  Code  Olv.  Proc.  The 
persons  concerned  in  the  alleged  ownership 
were  all  members  of  the  family  of  Narver,  it 
being  claimed  that  his  mother  was  the  first 
owner,  and  that  before  she  died  she,  by  bill  of 
sale  and  soffident  consideration,  transferred 
ber  ownership  to  the  sister  of  Narver*s  wife. 
The  latter  would  viot  testify  Cbnt  she  hod  ever 
seen  the  animals,  and  the  testimony  of  Nar- 
ver's  wife  and  wife's  sister  appears  as  to 
many  of  Its  features  to  have  been  affected  by 
uncertainty  and  hesitatingly  given.  In  view 
of  the  presnmptlon  Imposed  by  the  Code  pro- 
vision, that  Narver  was  the  owner  of  the 
property  found  In  his  powsesslon,  It  was  for 
tbe  trial  judge  to  determine  the  credibility 
of  tbe  witnesses  appearing  before  blm  In  sup- 
port of  the  third  party  claim.  Section  1847, 
Co<\e  Civ.  Vtoc.  Upon  the  several  grounds 
stated.  It  Is  very  clear  that  this  Judgment 
should  not  be  disturbed. 

Hie  judgment  Is  affirmed. 

We  concur:  CONRET,  P.  J.;  SHAW,  J. 

JONES    V.    AMBRIGAN    POTASH  CO. 

^  (Civ.  1010.) 

<I>istrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Oct  25,  1»17.) 

Appeal  and  Ebbob  -«=3>757(3)— Bbiefs— 
KvTOEKCE  Points. 
Whether  the  evidence  sapports  the  verdict, 
or  evidence  was  improper^  admitted  or  refas- 
«d.  cannot  be  cgnsidfred  on  appeal  by  the  al- 
ternative method,  if  such  evidence  Is  not  print- 
ed in  the  brief. 

Appeal  from  Snperlor  Court.  I<ob  Angeles 
County ;  Fred  H.  Toft,  Judge. 


Action  by  E.  H.  Jones  against  tbe  Ameri- 
can Potash  Company,  a  corporation.  Judg- 
ment for  i^iDtUX,  and  defendant  appealo. 

Affirmed. 

Robert  I/.  Hubbard,  of  Imb  Angelea,  tx 
appellant  Horace  8.  WUson,  of  Lob  Ange- 
les, for  lesposdait 

PSR  CfjmAM.  TtOB  appeal  Is  taken  un- 
der the  alternative  method  from  a  Judgment 
entered  against  defendant  A  number  of 
points  appear  to  t>e  made  in  the  brief  of  ap- 
pellant, all  of  whteh  refer  to  the  evidence 
presented  to  the  trial  court  It'  la  urged, 
among  irifher  things,  that  the  flndlnga  and 
Judgment  are  not  supported  the  evldoice; 
that  die  court  erred  In  exdndlng  certain  evl'* 
dence^  etc.  No  part  of  the  record  is  printed 
in  the  brief  of  appellant,  except  three  para- 
graphs from  tbe  fludlngs  of  the  court  Ap- 
pellant bos  utterly  failed  to  print  In  hla  brief 
an;  other  mattws  to  which  he  desires  to  call 
the  attsDt^  <a  the  court  NecessArily,  In 
ordftp  to  properly  consider  the  points  made 
as  to  the  Insuf&clency  of  tbe  evldmce  and  as 
to  the  alleged  errors  of  tbe  court  in  exfdud- 
Ing  (^Eered  testlnioiiy,  we  sboold  have  before 
us  the  testimony  received  and  offered.  Tbe 
result  Is  that  tbe  only  order  that  can  ptop- 
eriy  be  made  by  tbls  court  la  one  In  affinor 
ance  of  the  Judgment  fbr  want  of  any  show- 
ing why  the  same  should  be  reversed.  Mar- 
coed  V.  Towinck^  164  Gal.  6M,  180  Pac. 
430;  Wills  V.  Woolner,  21  Gat  Appw  628^182 
Pac.  283 ;  Miller  v.  OUver  et  al..  163  Pac.  867 ; 
Pasadena  Realty  Co.  Glune,  166  Pac.  1025; 
McElnneU  v.  Hansen  et  al.,  167  PacI  887; 
California  Sav.  &  Clommerdal  Bank  v.  Canne, 
168  Pac.  895. 

The  Judgment  Is  affirmed. 


STEWART  V.  ANDREWS.   (Civ.  1925.) 
(District  Coart  of  Appeal,  Second  IMstrict,  Cal- 
ifornia.   Nov.  7,  1017.) 

Appeal  and  Erbob  •»757(1)— Baisr^BfAT- 
TEBS  Reviewable. 
On  appeal  by  the  alternative  method,  where 
the  brief  contains  no  part  of  the  record,  or  the 
evidence  to  which  attention  is  called,  as  specifi- 
cally required  by  Code  <Mv.  Proc.  f  968c,  the 
decision  of  the  lower  court  must  be  affirmed. 

Appeal  from  Smieilor  Oourt,  Los  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  CerUe  Stewart  against  WUledd 
Andrews.  Judgment  for  plaintiff,  and  de* 
fendant  appeal^.  Affirmed. 

Wllledd  Andrews,  of  Los  Angeles,  in  pro. 
per.  C.  W.  Hatton,  of  Los  Angeles,  and 
James  W.  Barnes,  of  C^ompton.  for  respond- 
ent 

PER  CURIAM.  This  is  said  to  be  an  ap- 
peal from  an  order  granting  plaintiff's  mo- 
tion to  set  aside  the  Judgment  and  granting 
permission  to  plaintiff  to  file  an  amoided 
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complklnt  There  Is  no  record  otber  than  a 
typewritten  transcript,  which  we  may  assume 
was  prepared  In  accordance  with  section 
953a  of  the  Ck>de  of  Clv41  Procedure.  Ap- 
pellant has  not  complied  with  section  953c  of 
the  Code  of  Civil  Procedure,  which  provides 
that  uiKm  such  a  record  the  parties  must 
"print  in  their  briefs,  or  in  a  supplement 
appended  thereto,  such  portions  of  the  record 
as  they  desire  to  call  to  the  attention  of  the 
court."  The  brief  for  appellant  is  absolute- 
ly deficient  in  that  It  contains  none  of  the 
evidence  and  contains  no  part  of  the  record. 
On  the  authority  of  Jones  v.  American  Pot- 
ash Co.,  169  Pac.  397,  decided  October  25, 
1917,. and  cases  there  cited,  the  order  is  af- 
firmed. ' 


JAMES  et  aL  v.  SUPERIOR  COURT  OF 
CALIFORNIA  IN  AND  FOR  BUTTE 
COUNTT  et  al.   (Civ.  1736.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Oct.  26.  1917.) 

CXBTIOBABI  4=;»31  — OBDEE  DISSOLTISTO  PBB- 

LiuiNABT  Injunction— Bbview. 
Where  petitioner  brought  action  to  enjoin 
the  sale  of  capital  stock  to  enforce  payment  of 
an  aBsessment,  petidoaera'  voluntary  payment 
of  the  asBessment  fully  settled  and  adjusted 
the  matter  in  litigation,  so  that  whether  an 
order  dissolving  the  prelimuiary  injanction  was 
void  was  immateria]  and  abstract,  and  afforded 
no  ground  for  relief,  bo  that  certiorari  to  annul 
the  dissolution  order  will  be  discharged. 

Certiorari  by  Henry  T.  James  and  others 
against  the  Superior  Court  of  the  State  of 
California  In  and  for  the  County  of  Butte, 
and  Henry  C.  Oesford,  Its  presiding  Judge, 
to  annul  an  order  of  such  Superior  Court 
discharging  a  preliminary  injunction  In  a 
case  by  petitioners  against  certain  defend- 
ants.  Writ  discharged. 

Frank  D.  McClure.  of  Minneapolis,  Minn., 
and  Franklin  P.  Bull,  of  San  Francisco,  for 
petitioners.  Frank  Freeman,  of  Wlllowa,  for 
respondents. 

BURNETT,  J.  The  application  Is  to  annul 
an  order  made  by  said  superior  court  on 
July  27,  1915,  dl8Solv>lng  a  preliminary  in- 
junction directed  to  be  issued  on  March  80. 
1915,  after  notice  and  full  hearing  in  the 
case  of  Henry  T.  James  et  al.  v.  P.  B.  Stelf- 
er  Mining  Company  (a  corporation)  et  al., 
pending  In  said  court  at  the  time  said  orders 
were  made.  No  appeal  was  taken  from  the 
order  granting  the  injunction.  The  conten- 
tion of  petitioner  is: 

"(1)  That  the  superior  court  has  no  jurisdic- 
tion to  change,  modify,  dissolve,  or  otherwise 
interfere  with  the  temporary  iojtmction  granted 
upon  hearing,  after  an  order  to  show  cause,  and 
in  fuU  force  and  effect 

"(2)  That  any  attempt  to  dissolve  the  tem- 
porary Injunction,  after  its  lsBUanc&  upon  hear* 
OIK,  and  ocder  to  ahow  oause,  wooid  reqoire  a 


review  of  the  motion  for  the  InjnDctioa,  and 
that  the  snperior  court  has  no  Jurisdiction  to  re- 
view such  a  motion.  ♦  •  * 

"(4)  That  the  statute  regulating  proceedings 
on  motion  for  temporary  injunction  is  very  gen- 
eral  in  its  terms,  covers  the  entire  subject- 
matter,  and  prohibits  the  change,  modification, 
or  dissolution  of  a  temporary  injunction,  ex- 
cept in  cases  of  mandatory  Injanction  by  ap- 
peal, and  in  cases  of  unlawful  diversion  of  wa- 
ter. • 

"(6)  That  a  writ  of  certiorari  is  the  proper 
remedy,  because  the  superior  court  exceeded 
its  jurisdiction  in  dissolving  the  temporary  in- 
junction, and  plaintiff  has  no  otber  means  of 
redress." 

The  foregoing  propositions  are  apparent- 
ly supported  by  the  decision  of  the  Supreme 
Conrt  In  the  carefully  and  thoroughly  con- 
sidered case  of  United  Railroads  of  San 
Francisco  v.  Superior  Court,  170  Cal.  755, 
151  Pac.  129,  Ann.  Cas.  1916B,  199;  but  re- 
spondents In  their  brief  point  out  that  In 
February,  March,  October,  and  November, 
1916,  petitioners  herein  paid  severally  the 
full  amount  of  the  assessment  on  their  re- 
spective shares  of  capital  stock,  and  the 
company  issued  to  them  receipts  thereftH*, 
and  /said  assessments  bave  been  marked 
paid  on  the  books  of  said  company.  Since 
the  said  temporary  Injunction  was  Issued 
solely  for  the  purpose  of  preventing  the  sale 
of  said  capital  stock  to  enforce  the  payment 
of  said  assessment,  and  the  payment  has 
been  voluntarily  made,  the  continuance  in 
force  of  said  writ  would  seem  to  be  a  mat- 
ter oi  DO  practical  importanoe.  It  is  not 
to  be  presumed,  of  course,  that  the  directors 
of  the  corporation  will  attempt  to  make  ft 
sale  to  accomplish  a  purpose  tliat  has  «!• 
ready  be«i  accomidlshed  by  the  voluntary 
act  of  petitioners.  It  can  be  said  that  the 
snbject-matter  of  the  litigation,  as  far  as 
this  proceeding  is  concerned,  has  been  folly 
settled  and  adjusted.  lu  other  wmrda,  l3ie 
actual  controversy  between  the  parties  has 
ceased  to  exist  as  a  live  question.  It  is 
therefore  no  longer  of  any  legal  conseqaaue 
whether  [wtittMiers  are  right  In  their  conten- 
tion that  the  order  attemplng  to  dissolve 
the  injunction  is  entirely  void.  By  the  pay- 
ment of  said  assessment  they  have  made  it 
virtually  an  abstract  proposition  of  law,  up- 
on which  no  rights  herein  depend,  and  where- 
in really  no  relief  can  be  aCtorded.  B^nk- 
lin  V.  Peers.  96  Va.  602,  29  S.  E.  321;  Mor- 
ton v.  Superior  Court,  65  Cal.  496,  4  Pac. 
489;  People  v.  Burns,  78  Cal.  645,  21  Pac. 
540;  Estate  of  Baby,  87  Cal.  200,  25  Pac. 
405,  22  Am.  St.  Rep.  239. 

It  may  be  said  that  petitioners  make  n» 
reply  to  this  contention  of  respondents,  and 
we  must  conclude  that  they  have  no  reply 
to  make. 

The  writ  is  discharged. 

We  ooncnr:  OHIPhIN,  P.  J.;  HART,  X 


inn 
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PTOPLB  T.  BOOEBS.    (Or.  6B5.) 

(DMikt  Oonrt  of  Appeal,  Secood  District.  Cali- 
fornia.  Oct.  25,  1917.) 

1.  Faije  Pbetenses  ^=949(1)  —  AOTIONB  — 
Evn>BKC»— Sufficiency.  . 

In  a  prosecution  for  obtaiofns  numey  br 
false  pretcmes  that  defendant  was  ue  owner  of 
tbe  fnmitore  and  a  lease  of  a  ToomiaK  house, 
evidence  AeZd  snfficient  to  sogtaiD  a  conviction. 

2.  Fauk  Pbetensbs  «=»47  —  Pbohecution  — 

EviDKnCB— ADinseiBILITT. 
Defendant,  represfentiiiK  that  be  was  negoti- 
ating sales  of  rooming  bouses,  induced  complain- 
ant to  make  a  deposit  with  him  to  secure  a 
rooming  house.  Thereafter  defendant  represent- 
ed that  be  could  not  obtain  the  rooming  house 
in  question,  and  otFered  to  sell  complainant  an- 
other rooming  house,  falsely  representing  that  he 
owned  the  lease  and  the  furniture  tbereof. 
Beid,  that  evidence  as  to  tbe  first  tiansaction 
•  was  admisrible. 
S.  Paue  Pbetehsbs  ^=»32  ImoBU atzon — 

SUFFICIENCr. 
Where  the  information  charged  that  defend- 
ant as  tbe  result  of  false  representations  and 
pratenan  secured  tbe  sum  of  $000,  it  will  be  in- 
ferred that  tbe  money  referred  to  was  lawful 
money  or  current  coin  of  the  United  States,  and 
each  information  is  sufficient. 

4.  FAsm  Pbetbwses  4=3>30— Infobication  — 
SUFFUUCMOT. 

Where  an  information  alleging  that  defend- 
ant obtained  a  sum  of  money  by  means  of  false 
and  fraudulent  representations  that  be  was  the 
owner  of  furniture  and  a  lease  of  a  roominir 
boose,  after  generallv  alleging  the  falsity  and 
fraadulent  nature  of  aefcndant's  representations, 
and  that  be  knew  them  to  be  false  and  frauda- 
lent,  all^sd  the  falsity  of  bis  representations 
that  be  was  the  owner  of  tbe  apartments,  etc., 
tbe  information  ia  sufficient;  tbe  general  alle- 

f;8tians  not  being  limited  by  tbe  particular  al- 
egation  that  defendant  was  not  tbe  owner  of  tbe 
apartment,  etc.,  even  though  that  allegation  be 
tekan  to  refer  to  the  owneruiip  of  the  r«dt7,  and 
not  the  lease  and  fomiture  which  were  the  aub- 
iects  of  the  mfsrepresentatlonB. 

Appeal  from  Sui>erlor  Court,  Log  Angeles 
GouDty ;  Paul  3.  McCormlck,  Judge. 

Bobert  R.  Risers  was  convicted  of  obtain- 
ing money  by  false  and  fraudulent  pretenses, 
and  be  appeals.  Affirmed. 

O.  A.  Bridges,  J.  B.  Tatlow  and  Jesse  B. 
Shafer,  all  of  Loa  Angeles,  for  appellant.  U. 

5.  Webb,  Atty.  Gsn..  and  Robert  M.  Oarfce^ 
Deputy  Atty.  Gcol,  for  the  People 

JAUES,  J.  Appellant  was  convicted  of  the 
crime  of  obtaining  moaey  by  false  and  fraud- 
ulent representations  and  pretenses.  He  ap< 
peals  from  the  Judgment  entered  after  his 
c<HiTicti(n  by  a  verdict  of  the  jury.  The  evi- 
dence presented  In  tbe  trial  court  and 
brought  here  under  the  alternative  method  of 
appeal  tells  a  c<»ivincing  story  of  the  coosum- 
matlon  ot  a  bare-faced  scheme  by  which  a 
working  gtrl  was  defrauded  of  her  savings  to 
the  amount  of  $600.  The  complainant  testi- 
fied that  she,  together  with  a  girl  friend,  de- 
sired to  purchase  the  lease  and  furniture  of 
8(Hne  lodging  house  which  they  might  there- 
after conduct  ntrough  a.  friend  they  were 
Introduced  to  this  appellant,  who  appeared 


to  be  in  the  business  ttf  negotiating  andi 
deals;  that  appelant  took  them  to  a  hotel 
which  he  said  )to  oonld  secnitt  for  them,  and 
requested  them  to  make  a  depocdt  so  that  he 
might  bind  the  ttargain.  nkereopon  he  was 
given  by  the  complainant  a  cbeek  for  ttie  sum 
of  $26.  Soraral  days  elapsed,  at  vlildi  time 
he  repwted  to  complainant  that  tho  negotta- 
tl<ms  wwe  not  mtlrdy  clooed,  and  finally 
he  reported  that  he  was  unable  to  make  the 
dealfbrthefaoaaewbldihehad  eadilUted,  and 
told  the  complainant  ttiat  he  had  another 
house  which  he  wanted  her  to  look  at  This 
witness  testified: 

"He  told  us  that  he  had  bou^t  that  place,  be 
got  that  place,  and  he  wanted  us  to  go  over  and 
look  at  it-  that  be  fell  through  wiu  the  other 
deal,  and  be  was  going  to  give  us  that  place  in- 
stead of  the  Argus  Hotel.  •  •  •  We  went  to 
see  the  place,  and  It  met  with  our  approval. 
*  *  *  He  said  the  rent  was  $220,  but  he 
would  get  it  for  ua  for  $150.  He  told  us  to 
move  over  there  that  night  and  take  possession ; 
that  he  would  eome  ow  next  morning  and  fix 
things." 

Hie  complainant  and  her  friend  did  move 
bote  the  lodging  house,  and  attempted  to  tatre 
possession  at  least,  bat  they  wore  ousted 
therefrom  a  few  days  later  the  landUffd. 
It  appeared  in  testimony  that  the  appellant 
neither  acquired  the  ownership  of  tbe  lease 
on  the  premises,  nor  tbe  ownership  of  the 
furniture  and  furnishings.  It  farther  ap- 
peared that  there  were  arrearages  ot  rental 
due  from  the  then  tenant  of  tbe  property  to 
an  amount  In  excess  of  $400,  which  the  land- 
lord was  insisting  should  be  paid  before  he 
would  consent  to  a  transfer  of  the  lease  be- 
ing made.  The  return  of  the  money  was  de- 
manded by  the  complainant,  but  the  appel- 
lant did  not  return  the  same,  and  bis  arrest 
followed.  It  su£QcientIy  appeared  by  every 
fair  Inference  to  be)  made  from  the  oral  tes- 
timony given  that  complainant  relied  upon 
representations  as  to  the  ownership  of  the 
lodging  house  so  made  to  her  by  appellant  It 
should  be  further  stated  that  the  total 
amount  of  $600  was  paid  over  to  appellant 
with  intent  that  tbe  money  should  be  used 
in  the  purchase  of  the  hotel  first  shown  to 
the  complainant  However,  it  also  appeared 
that  upon  appellant's  reporting  that  he  could 
not  consummate  the  deal  for  the  first  house, 
be  continued  to  hold  the  money,  and  it  was 
later  agreed  that  the  amount  should  be  ap- 
plied on  the  purchase  of  the  second  bouse 
which  appellant  claimed  he  owned.  The 
agreement  regarding  the  purchase  of  tbe  sec- 
ond house  was  reduced  to  writing  and  signed, 
which  contained  the  recital  made  on  behalf 
of  Rogers  that  be  sold  and  transferred  all  of 
tbe  household  furniture  and  furnishings  at 
the  premises  in  question,  "together  with  a 
lease"  of  the  same.  Tbe  fact  that  tbe  money 
was  first  deposited  with  appellant  with  the 
understanding  that  he  was  to  purchase  the 
bouse,. first  e;zhibited  to  complainant  does  not 
in  any  wise  weaken  the  position  of  tbe  prose- 
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cattim  wldch  asserts  Qiat  the  money  was  In 
tact  paid  over  on  account  of  tb»  npreaenta- 
tlans  made  as  to  tbe  ownenddp  by  app^ant 
of  the  second  lHnn&  Hie  llrst  deal  having 
fallen  tbnnigh,  the' money  of  complainant  In 
the  hands  ot  appellant  was  money  wUcfa  ap- 
pellant had  no  ownership  af»  hut  be  held  the 
same  as  the  agent  or  trustee  for  ttie  com- 
platnant.  When  upon  bis  x^raentatlons 
she  decided  to  make  tbe  purchase  of  the  sec- 
ond lease  and  fnmltare,  the  mon^  would  be 
considered  as  bdng  tben  dellrered  to  the  ap- 
pellant for  the  last-named  purpose  dmnltane- 
oody  with  the  execuUm  ct  the  written  con- 
tract corertng  the  alleged  deaL 

[1]  The  point  made  that  the  evidence  is  in- 
suffldent  to  sustain  the  verdict  to  as  appears 
not  to  be  well  tak^  Hie  Inf  wmatitni  charg- 
ed that  the  appellant  represented  and  pre- 
tended that: 

He  "was  then  und  there  the  owner  of  tbe  fur- 
nitare  and  lease  of  the  Tredewind  Apartments, 
in  the  city  of  Los  Angeles;  *  *  »  that  the 
■ame  wag  then  and  there  free  and  clear  of  all  in- 
cnmbrances,  and  then  and  there  oEEered  to  sell 
the  same  to  the  said  Ella  Knnkd  for  the  sum  of 
f2,500.  $600  in  caah  and  RIOO  to  be  paid  at 
the  rate  of  $50  per  month,  according  to  the  pro- 
visions of  a  certain  contract   •   •   • " 

It  Is  thoroughly  illustrated  by  the  evidence 
that  defendant  Intended,  when  he  stated  that 
he  was  the  owner  of  the  apartments  (it  was 
so  understood  by  the  complainant),  to  convey 
the  information  that  be  was  the  owner  of  the 
leasehold  interest,  together  with  the  furnish- 
ings. As  before  stated,  the  evidence  showed 
that  he  had  never  acquired  the  lease  nor  the 
right  of  possession  thereunder  from  the  land- 
lord or  owner,  and  consequently  never  de- 
livered anything  of  value  to  complainant  As 
a  matter  of  fact,  the  furniture  was  also  in* 
cumbered  by  a  mortgage.  Tixe  evidence  was 
amply  suffldent  to  sustain  the  verdict 

[2]  Objection  was  made  in  the  trial  court, 
and  it  is  also  urged  here,  to  tbe  Introduction 
of  the  testimony  showing  statements  made 
with  reference  to  tbe  hotel  which  appellant 
first  proposed  to  sell  to  complainant  It  will 
be  remembered  that  the  money  of  the  com- 
plainant was  placed  in  the  bands  of  appellant 
for  the  purpose,  first,  of  consummating  the 
deal  which  be  pretended  could  be  made  for 
the  house  first  exhibited,  and  the  whole 
transaction.  Including  the  negotiatlw  and 
making  of  the  agreement  for  the  apartmente, 
was  so  connected  that  such  evidence  was 
properly  admitted  as  showing  the  whole  dr- 
cumsfances  of  the  transaction.  Tbe  Jury 
could  not  well  have  been  given  a  <^r  under- 
standing of  the  matter  without  being  furnish- 
ed evidence  of  all  such  details. 

[3]  Tbe  Informatltm  charged  that  as  a  re- 
sult of  the  making  of  the  false  pretenses  ap- 
pellant secured  firom  complainant  "the  sum 
of  $000."  Appellant  complains  tliat  this  reci- 
tation in  the  InformatiCHi  did  not  contain  a 
description  of  anything  of  value;  that  Is, 
that  there  should  have  been  coupled  with  it 
BiHue  statemoit  tiiat  the  money  wu  lawful 


BEPOBTER  (C«L 

Dumey  or  current  ctdn  of  fibe  United  States 
We  think  that  the  allegation  In  this  partico- 
lar  is  snfildent  It  will  be  assumed  as  neces- 
sary Inference  that  the  money  so  described 
was  mooey  of  tiie  United  States  and  not  mon- 
ey of  a  foreign  country.  While  not  predady 
in  point  as  to  the  facts,  the  dedriMi  in  the 
case  of  People  v.  Oreen,  15  CaL  S12,  Is  au- 
thority for  this  holding.  See,  als(^  the  cass 
of  People    Foggl,  19  Cal.  600. 

[4]  Another  am^lalnt  made  1^  app^ant 
la  that  ttie  lnf<nmatlon  ffttled  to  diai^  a 
public  oflmse  in  that  it  vras  not  set  forth 
tborein  Oiat  the  puticolar  represoitatlona 
and  pretoises  alleged  to  have  been  made 
were  untrue;  The  information,  after  setting 
out  sped^sUly  the  representations  made 
and  to  which  we  have  hereinbefore  referred, 
contained  a  general  allegation  that: 

"In  troth  and  in  fact  each  and  all  of  the  said 
pretenses  sod  representations  so  made  aa  afore- 
said by  the  said  R.  B.  Rogers  to  the  said  Ella 
Eunkel  were  then  and  there  In  all  respects  ut- 
terly false,  fraudalent,  and  untrue,  and  were 
well  known  by  the  said  R.  R.  Rogers  to  be  false* 
fraudulent,  and  untrue." 

There  was  a  further  statement  in  tbe  Infbr- 
maUcm  that  the  said  Rogers  was  not  then 
and  there  the  owner  of  the  apartmmts,  and 
that  the  same  were  not  tben  and  there  free 
of  Incumbrance.  Counsel  argue  from  this 
that  BQCb  statement  is  a  statement  affecting 
tbe  ownership  of  the  apartments,  aa  distin- 
guished from  tbe  lease  and  furniture.  The 
informaticm  first  charged  that  the  representa- 
tions were  that  appellant  v^as  the  owner  of 
the  furniture  and  lease.  We  do  not  concede 
that  this  latter  statement  in  any  wise  limited 
the  effect  of  the  general  allegation  that  each 
and  all  of  the  pretenses  and  representatlcms 
"so  made  as  aforesaid"  were  untrue,  but  were 
we  to  concede  logic  to  sucb  constructitm,  It 
still  appears  that  tbe  appellant  represented 
that  he  was  the  owner  of  the  leasehold  In- 
terest, which  was  an  Interest  in  the  realty 
and  which  representation  would  be  negatived 
by  the  allegation  that  he  was  not  In  fact  tbe 
owner  of  the  apartments,  If  tbe  latter  allega- 
tion is  deemed  to  refer  alone  to  the  realty. 
However,  the  general  allegation  was  present 
asserting  that  all  of  tbe  representations  made 
were  untrue,  and  this  we  think  suflJdent. 
We  find  nothing  in  the  case  of  People  v.  Ter- 
rtll,  127  Cal.  99,  59  Pac.  836,  to  change  our 
view  upon  this  matter,  and  cite  in  support 
of  our  holding  People  v.  Hamberg,  84  Cal. 
408,  24  Pac.  298,  and  the  argument  of  the  de- 
cision in  People  v.  Bryant,  119  Cal.  5^,  51 
Pac.  960.  All  of  the  acts  of  the  defendant, 
as  Illustrated  by  the  evidence  in  this  case, 
show  beyond  any  question  a  deliberate  intent 
to  secure  money  of  the  complainant  fraudu- 
lentiy  and  without  returning  any  thing  tjt 
value  therefor.  The  swindle  aa  planned  and 
carried  out  was  without  shadow  of  excuse  or 
palliating  drcomstance. 

No  ottmr  points  are  presented  or  relied  ap- 
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on  wta]cfa  We  tbinfc  are  mQtled  to  any  consid- 
eration here. 
The  Judgment  la  affirmed. 

We  CMicar:  OONBBT,  P.  3*;  WOBEB» 
Judge  ivro  tem. 


I.A  HABRA  on.  OO.  t.  FRANCIS. 
(CiT.  2100.) 

CUstriet  Cottrt  of  Appeal,  Second  District,  Oal- 
ifomia.   Oct  29.  1017.) 

1.  COBPOKATIONS    «S>248(8)  —  LUBIUTT  OT 
TBOSTEE  STOCKBOUttB  FOB  AjSSSSSHSNTS. 

A  trustee,  holding  corporate  stock  as  trustee 
for  others,  although  th«  names  of  the  personto 
for  whom  he  holds  are  knovn  to  the  corpora- 
tion, is  personally  liable  tor  assessments  levied 
by  tibe  corporation  for  the  purpose  of  naying 
corporate  debts,  notwithetanaing  Civ.  Code,  f 
S13,  as  to  voting  stock  hetcl  by  trustee,  or  sec- 
tioQ  322,  under  which  creditors  of  a  corporation 
may  not  enforce  stockbolden'  liability  against 
pledgees  or  trustees,  tor  the  latter  section  does 
not,  as  between  the  corporation  and  its  legal 
stockholders,  purport  to  limit  the  right  to  en- 
force assessmeuta,  whether  in  the  nature  of  calls 
upou  the  unpaid  subscription  contract  or  strict- 
ly as  assessments  under  the  statute  for  the  pur- 
pose of  securing  money  with  whidi  to  pay  cor- 
porate d^ts. 

2.  SnPDUTIONft   4=»14(1)  —  GoSSTBUOnON  — 
Bt-LAWS    OS-    COBPOBATION  —  NOTIOK  OT 

Failure  to  comply  with  a  corporate  by-law 
rCQUiring  "not  less  than  one  day's  notice"  of 
•pedal  directors'  meetings  was  not  shown  by 
nipulation  that  notice  was  mailed  at  Pasadena, 
addressed  to  a  director  in  Los  Angeles,  "at  least 
one  day  before"  the  meeting,  for,  even  it  mailing 
on  the  day  preceding  the  meeting  would  not  be 
sufficient,  yet  under  the  stipulation  the  notice 
might  have  been  mailed  nreral  daya  before. 

8.  COBPOBUTOMS  «S9201— AjOTXon»-BUBDKN 

or  Pboof. 

One  attaddng  the  validity  of  a  resolution  of 
corporate  directors  as  having  been  adopted  at 
a  special  meeting  of  which  insufficient  notice 
was  given  has  the  burden  of  showing  affirma- 
tively inaoffidency  of  rach  notice. 

Appeal  from  Superior  Court,  Los  Angles 
Connty;  John  W.  Sbenk,  Judge. 

Action  bar  la  Habra  Oil  Oomi>any  against 
Ira  J.  Frauds  From  Judgment  for  plaln- 
tftr,  defendant  anneals.  Affirmed. 

Oscar  C.  Mueller  and  Alfred  Wright,  both 
of  Los  Angeles  (Wlm.  W.  Lovett,  Jr.,  of  Los 
Angeles,  of  counsel),  for  appellant  Heney 
Sc  Carr  and  William  F.  Adams,  all  Loa 
Angeles,  for  reqiondent 

JAMES,  J.  This  was  on  action  to  enforce 
payment  of  an  assessment  levied  by  the 
plaintiff  corporation.  The  appeal  Is  taken 
from  a  judgment  rendered  In  accordance  with 
the  prayer  of  the  complaint 

[1]  The  appellant  held  the  stoc^  upon 
which  the  assessment  was  levied,  as  trustee 
for  other  persons.  In  the  stipulation  of  facts 
upon  which  the  case  was  dedded  there  ap- 
pears this  redtation: 

"That  at  the  time  of  the  issuance  of  said  cer- 
tificate No.  138,  and  the  delivery  thereof  to  the 
defendant,  plaintiff  knew  that  the  defendant  held 


the  etock  represented  l^r  nld  eertifleate  as  tros- 
tee  for  other  persons,  a  list  of  whose  names  was 
given  to  plaintiff  at  the  time  of  the  issuance  of 
said  certificate." 

The  main  contention  upon  which  we  are 
aaked  to  reverse  this  judgment  Is  that,  as  the 
assessment  levied  upon  the  stock  held  by  de- 
fendant was  on  assessment  to  pay  debts  of 
the  corporation,  no  personal  liability  therefor 
existed  as  against  this  defendant,  but  that 
the  light  to  enforce  payment  of  the  assess- 
ment, other  than  by  sale  of  the  stock,  rested 
In  the  corporation  only  as  against  the  per- 
sons for  whom  defendant  was  acting  as  trus- 
tee. In  other  words,  that  a  trustee  stock- 
holder, where  he  has  disclosed  to  a  corpora- 
tion the  names  of  persons  whom  he  repre- 
sents, is  not  liable  personally  to  the  corpo- 
ration on  account  of  assessments. 

We  do  not  believe  that  either  the  statute 
law  or  the  decisions  support  this  contention. 
It  is  true  that  by  our  Code  the  creditors  of 
a  corporation  may  not  proceed  to  enforce  the 
stockbolderi^  liability  against  pledgees  or 
trustees.  It  is  expressly  provided  in  such 
cases  that  the  equitable  owner,  and  not  the 
trustee,  is  liable.  CIt.  Code,  {  S22.  Section 
818  of  the  same  Code  provides  that,  when- 
ever a  pledgor  or  benefldal  owner  fails  to 
represent  stock  at  a  stockholders'  meeting, 
the  trastee  may  vote  it  Our  Supreme  Court 
has  declared  that  a  trustee  must  be  deemed 
the  legal  owner  of  the  stock,  and  "as  against 
the  coipontlon  and  all  the  world,  except  his 
cestui  que  trust,  no  inquiry  may  be  had 
touching  his  actions  in  tlie  premises."  Mar- 
ket St  By.  Co.  v.  BeUman,  109  Col.  S71.  42 
PaC;  22S.  At  common  law  a  trustee  of  stock 
sustained  foil  liability,  even  though  he  was 
recorded  on  the  books  as  not  btitng  the  actual 
owner  of  the  same,  and  such  is  the  uniform 
rule  except  where  modified  by  statute.  Cook 
on  Corporations  (6th  Ed.)  toL  1,  S  244  et  aeq. 
We  have  dted  the  dilef  modlficattons  of  that 
rule  as  expressed  in  our  statute,  which  do 
not  go  to  ttie  extent  of  relieving  a  trustee 
stockholder  from  liability  to  the  corporation. 
The  District  Court  of  Appeal  for  the  First 
i>lsti4ct  dedded  in  tlie  case  of  Union  Savings 
Bank  T.  Wlllard.  4  Cal.  App.  690,  88  Pac. 
1098,  th^  a  person  holding  stoi^  as  trustee 
was  liable  for  calls  upon  the  subscription 
extract  made  as  assessmmts.  That  case  we 
think  is  directly  in  point  here. 

Counsel  for  aro^lAnt  insist  that  because 
the  stock  was  not  folly  paid  there,  and  be- 
cause tlie  assessmttit  was  virtually  upon  the 
subscription  contract,  the  case  should  be  dis- 
Ui^ulahed  from  this,  whidt  was  for  the  col- 
lection of  money  for  the  purpose  of  paying 
debts  et  the  corporation  generally,  lihia  ax- 
gument  is  pressed  because  of  provisions  of 
section  822  of  thtt  Civil  Code,  dted  above. 
We  think  that  the  provisions  of  Qiat  secdon 
only  rdieve  the  trustee  stoc^older  where 
creditors  seek  to  enforce  the  statutory  Ita 
blllty  In  payment  of  thdr  debts.  As  between 
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the  ooxptmtion  and  its  legal  stockbolden, 
tliia  section  does  not  pniport  to  lindt  tbe 
ligbt  to  enforce  assessmmts,  and  wbether 
tliose  asseffiments  be  In  tbe  nature  of  calls 
upim  tbe  unpaid  sabsoriptlon  contract,  or 
strictly  9B  assessments  under  tbe  statute  for 
the  purpose  of  securing  moD^  with  whicb  to 
pay  corporate  debts,  we  think  ImmaterlaL 

[2,  3]  One  point  further  Is  made  by  the 
appellant  It  Is  Insisted  that  insufficient  no- 
tice ms  tfven  of  tbe  special  meeting  of  the 
directors  at  which  .the  resolution  levying  the 
assessment  was  adopted.  In  the  stipulation 
of  facts  it  appears  that  the  by-laws  of  the 
corporation  provided  that  8pe<^al  meetings  of 
the  directors  might  be  called  "by  the  presi- 
dent or  vice  president,  by  giving  not  less  than 
one  day's  notice."  It  appeared  further  In  the 
stipulation  that  four  of  the  five  directors 
were  actually  present  and  acted.  The  stipu- 
lation showed  that  the  secretary  had  mafl^ 
notices,  with  postage  prepaid,  to  each  of  the 
five  directors  "at  least  one  day  before  tbe 
time  set  for  tbe  meeting;  tbe  notice  to  L. 
Teatsworth  was  deposited  in  the  United 
(States  post  office  at  Pasadena,  CaL,  address- 
ed to  him  at  his  residence  in  Los  Angeles, 
Cal."  It  Is  claimed  that  these  facts  show 
that  insufficient  notice  was  given  to  Teats- 
worth,  the  absent  director,  for  the  allied 
reason  that  it  appears  that  the  notice  to 
TeatswOTth  was  deposited  In  the  malls  the 
day  before  the  date  ot  the  meeting.  Conced- 
ing that  the  mailing  of  the  notice  on  the  day 
preceding  the  meeting  would  not  be  sufficient, 
where  the  mailing  was  made  iii  Pasadena  ami 
the  director  lived  in  Los  Angeles,  neverthe- 
less no  showing  is  made  that  this  notice  wai 
mailed  precisely -on  the  day  preceding;  it 
may  have  been  mailed  several  days  uefore. 
The  burden  Is  upon  the  appellant  to  affirma- 
tively show  that  insufficient  notice  was  giv- 
en. Stockton  0.  H.  &  A.  Works  v.  Houser. 
109  Cal.  1,  41  Pac.  80&;  Balfour-Guthrie  Co. 
v.  Woodworth,  124  Cal,  169,  56  Pac.  891; 
Sferlano  v.  Oliphant,  24  CaL  App.  81,  140 
Pac  289.  The  stipulation  of  facts  here  shows 
that  four  of  the  directors  assembled  at  the 
time  stated  for  the  special  meeting  and  that 
the  resolution  levying  the  assessment  was 
thereat  duly  adopted. 

The  Judgment  Is  affirmed. 

We  concur:  OONBBY,  P.  J.;  WOUKS, 
Jodie  pro  tem. 


PEOPLE  V.  AH  WING.   (Or.  SOO.) 

{District  Court  <a  Appeal,  Third  District,  Call- 
fonia.  Hot.  6^  1917 J 

1.  Wmrsssu  4b»240(2)  —  LEADino  Qmcs- 
noMB. 

The  court  may  in  its  discretion  allow  lead- 
ing questions  to  be  addressed  to  a  witness,  bat 
the  privilege  should  not  be  arbitrarily  granted 
to  one  side  and  denied  to  the  other. 


2.  OancnrAz.  Lav  <an  130  Btomct o»— Photo- 

GBAPnS. 

In  a  prosecution  for  murder,  the  admlssloii 
of  photographs  of  the  place  of  the  killinf  was 
not  improper,  though  they  showed  sticks  of  wood 
laid  in  the  street  to  hidicate  witmss*  idea  of 
positions  of  deceased  and  dtfendanti  where  thccr 
were  only  used  as  an  illustration. 

3.  HouiczDB  #a»166(l),  174(1)  —  BviDnoi  — 

UOTIVE. 

In  a  prooecution  for  murder,  evidence  that 
after  the  homicids  defendant  went  toward  the 
tong  headquarters  was  admissible  as  bearing  on 
his  effort  to  conceal  himself  and  as  Indicating 
tbe  tong's  connection  with  the  killing,  and  so 
furnishing  a  motive  for  the  crimes 

4.  CuxatAL  Law  «=>656(9)  —  TmiALr-RE- 

UABKS  OP  OOUBT. 
In  a  trial  for  murder,  where  the  dfttrict 
attorney  cross-examined  a  witness  by  asking  an 
impeaching  question,  tbe  court's  ranark  that  it 
could  not  see  any  conflict  in  the  testimony  as 
read  and  the  tesomony  of  the  witness  was  not 
improper  as  an  invasion  of  the  province  of  the 
jury. 

5.  WrniESSES  4=9287(1)— Bidirbct  Bxaioxa- 

TIOIT— BXFIANATION. 
Where  an  officer  testified  that  on  the  night 
of  the  shooting  be  saw  one  B.  near  the  scene  of 
the  murder,  and  his  attention  was  called  to  his 
testimony  at  the  preliminary  examination  that 
he  did  not  see  B.  at  that  time,  hia  explanatloD 
on  redirect  that  he  meant  by  his  former  testimo- 
ny that  he  did  not  talk  with  B.  until  tbe  next 
day  was  proper;  such  right  being  recognised  by 
Code  Civ.  Proc  |  20S2. 

6.  CannnAX.  Law  «s»706— Coitniror  or  Dis- 

TBICT  ArrOBNEY— EXAMINATIOW  OT  WrTNESS. 

In  a  trial  for  murder,  where  the  district  at- 
torney apparently  believed  that  on  important 
witness  for  defenasnt  was  not  telling  the  tmUi, 
he  had  a  right  to  use  evei?  legal  means  witiiln 
bis  power  to  vindicate  snch  belief,  and  though 
his  examination  was  unduly  prolonged  and  un- 
necessarily persistent,  and  included  some  im- 

firoper  questions,  the  court  could  not  say  that 
t  was  prejudicial,  as  tending  to  diaeniUt  the 
Chinese  wibiesses. 

7.  CanfiNAL  Law  ^U70)&(S)  —  APICAL  — 
Habhless  Ebbob. 

Where  matters  as  to  whkh  an  important 
witness  for  defradant  was  Interrogated  and 
which  might  not  have  been  within  the  proper 
range  of  cross-examination  were  clearly  estab- 
lished by  other  witnesses,  the  cross-examination 
furnished  no  Just  ground  for  complaint. 

8.  CsnnNAi.  Law  «=»1170{1)  —  HEAnmo  'or 
BxpBBssion— Habulbss  Ebbul 

In  a  trial  for  murder,  where  defendant's 
counsel  sought  to  show  by  the  interpreter  that  in 
using  the  expression  "ugry"  the  witness  had 
used  a  Chinese  word  indicating  an  appearance  <tf 
the  face,  the  court's  exclusion  of  tbe  explanattnn 
was  harmless,  where  it  clearly  appeued  that 
tbe  expression  had  such  meaning. 

9.  Cbiminal  Law  «s3706-~CohduOV  (ff  Dxs- 
TBICT  AtTOBNET— QtlBSTIONS. 

In  a  trial  for  murder,  tbe  court  could  not 
say  that  the  district  attorney  was  guilty  of  im- 
proper conduct  in  asking  a  Chinese  witness 
whether  a  tong  had  threatened  a  tong  war  if  de- 
fendant was  convicted  and  wbetber  the  witness 
was  testifying  as  he  was  because  be  knew  of 
such  threatened  war,  as  tbe  court  must  assume 
that  tbe  district  attorney  acted  in  good  teith, 
believing  that  he  had  tbe  legal  right  to  ask 
such  questions,  though  objection  tbsceto  was 
Bustsined. 

10.  Cbwikai.  Law-  «=»448(3)—EvxnBHG*— Be- 
lief. 

Where  one  element  in  the  ^eoir  of  self- 
defense'Wail  that defssdaafr/bslirted  .his  Hte  was 
in  danger,  -it.  was-  prapfv  for  him  to  testis 
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whethor  lie  beliend  be  wu  in  danger  of  death  or 
sreat  bodily  harm,  though  the  jury  would  not  be 
compelled  to  accept  bis  Btatement. 

11.  Cbiuinai.  Law  ^=>1170(2)  —  Affeai.  — 

In  aaeh  case  error  in  ezclnding  snch  atate- 
meDt  was  cured  where  the  queation  waB  fully 
covered  by  other  queatlons  and  answers. 

12.  Cbisunal  Law  «=»706— Conduct  or  Dis- 
trict Attobnet— Age  of  Defendant. 

In  a  trial  for  murder,  where  defendant,  a 
Chinese  person,  testified  in  chief  that  be  was  IS 
years  old,  the  district  attorney,  apparently  be- 
lieving that  he  was  perhaps  28  years  old,  was 
not  guilty  of  improper  conduct  m  seeking  to 
compel  Bodt  admission  from  defendant  or  in  ask- 
ing him  in  reference  to  his  identification  pa- 
pers. 

13.  WrmBssBs  «=»248(2)  —  STsmiNa  Unbk- 

SFONSIVE  AnSWEB. 

In  a  trial  for  murder,  where  defendant  was 
anfced  whether  the  first  time  he  shot  deceased  he 
intended  to  kill  him,  answer,  "I  was  protecting 
my  own  life;  I  was  afraid,"  did  not  give  a 
direct  answer,  and  the  court  was  not  in  error 
in  Btrikhig  it  out  as  unresponsive. 

14.  Cbhonai.  Law  4s»656(1)  —  Pbxjudict  or 

OOUBT— ^NTENOK. 

In  a  trial  for  murder,  the  fact  that  the  court 
imposed  a  sentence  of  life  imprisonment  did  not 
show  prejudice,  as  it  would  be  assumed  that  the 
court  beueved  such  sentence  was  deserved,  and 
any  subsequent  prejudice  would  not  have  affect- 
ed the  fairness  of  the  triaL 

15.  Cbihuial  Law  ^1186(4)  —  Afpsai.  — 

HABilLBSS  ERBOB. 

Where  the  defendant's  story  of  the  conduct 
of  deceued  seemed  highly  imstrobable,  and 
where,  even  If  true,  it  appeared  aubatantially 
wHiiout  cmflict  that  defendant  was  not  justified 
in  firing  snccesave  shots,  and  where  bis  guilt 
was  made  quite  clear  from  the  other  testimony, 
AMV  tman  in  the  ratinga  upon  testimony,  in 
view  «f  Const,  art.  6, 1 4%,  were  no  grounds  for 
reveraaL 

Appeal  from  Superior  Court,  San  Joaquin 
County;  John  Hancodc,  jTxOge. 

Ah  Wing  was  convicted  of  murder,  and 
from  tiha  Jadgment  and  from  an  order  deny- 
tag  his  motion  toe  a  new  trial,  he  appeals. 
Judgment  and  <wder  affirmed. 

A.  H.  Ashley,  Gordon  A.  Stewart,  and 
Hugh  J.  Tye,  all  of  Stockton,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
D^uty  Atty.  Oen.,  for  the  Pet^le. 

BUBNETT,  J.  Appellant  was  charged, 
with  0D»  Henry  Lee,  with  the  crime  of  nrar- 
der,  and  on  a  separate  trial  was  convicted  of 
mnrder  of  the  second  degree  and  eentenced 
to  life  imprlBonment  His  associate  was 
convicted  of  mnrder  of  the  first  degree,  and 
his  conrlctlon  recently  affirmed  by  this  court. 
People  T.  Henry  Lee,  168  Pac.  694.  It  Is  suf- 
ficient to  refer  to  said  decision  for  a  general 
statemmt  of  the  case,  and  It  may  be  further 
said  that  th«dln  were  ccmsidered  some  of 
the  Important  points  urged  herein  for  a  re- 
TersaL  However,  It  la  proper  to  state  that, 
speaking  generaUy,  the  record  here  presents 
the  defendant  In  a  somewhat  less  odious  light 
.thao-'Henry  liaotinas-exhiblted' br  the  other 
'record,  thoogh  by  tbie  H  is  not  meftfft  to  say 


that  the  evidence  Is  Insufficient  to  warrant 
the  verdict.  Indeed,  there  could  be  found 
ample  justification  for  a  convictton  of  the 
hlgbor  offense,  but  there  aeema  herein  more 
planslUllty  In  the  contention  that  the  defend- 
ant acted  In  aelf-defense  than  In  the  other 
case,  and  more  reason  In  his  claim  that  cer- 
tain alleged  errors  resulted  to  his  prejudice. 
As  to  these,  however.  It  is  manifest  that 
many  of  the  rulings  complained  of  cannot  be 
successfully  assailed,  and  some  of  them  are 
so  lnc<Hi8equentlal  as  to  merit  no  spedflc  at- 
tentiosL.  The  others  that  we  deem  worthy  of 
notice,  we  proceed  briefly  to  consider. 

[1]  Xhe  rule  la  too  well  settled  to  be  navf 
questioned  that  the  court  may  in  Its  dis- 
cretion allow  leading  questions  to  be  ad- 
dressed to  a  witness-  It  Is  true  that  the 
privilege  should  not  be  arbitrarily  granted  to 
one  side  and  denied  to  the  other.  And  it 
seems  that  the  prosecutl(m  herein  was  some- 
what more  ftivored  In  that  respect  than  the 
defoidant,  but  we  cannot  say  that  any  prej- 
udice resulted  therefrom. 

[2]  Aa  to  the  photographic  exhibits,  what 
was  said  In  the  Lee  Case  will  apply  here, 
and  we  need  add  nothing  further. 

[3]  The  testimony  as  to  the  flight  of  his 
codefendant  raises  a  more  serious  question 
in  this  case  than  in  the  other.  If  It  appeared 
without  substantial  conflict  that  appellant 
fled,  the  cases  in  that  respect  would  be  sim- 
ilar, but  Wing  denied  that  he  fled;  his  state- 
ment being  that  after  the  shooting  be  walked 
toward  the  headquarters  of  the  Suey  Sing 
tong.  Thus,  under  the  authorities  dted, 
there  Is  some  force  in  the  claim  that  the  rul- 
ing was  prejudicially  erroneous. 

We  can  see  nothing  improper  in  the  ac- 
tion of  the  court  In  permitting  the  district 
attorney  to  show  that  the  defendant  after 
the  homicide  went  toward  said  headquarters. 
Certainly  the  Inquiry  related  to  a  circum- 
stance in  the  case  that  might  be  legitimately 
construed  as  an  effort  to  conceal  himself,  or 
as  Indicating  the  connection  of  said  tong 
with  the  killing,  and  thus  furnish  a  motive 
for  the  crime.  At  any  rate,  the  fact  was 
fully  covered  by  the  testimony  of  the  defend- 
ant himself,  and  there  seems  to  be  no  doubt 
that  he  did  actually  go  In  that  direction, 
and  while  apparently  not  very  Important, 
the  circumstance  furnished  8<nne  ground, 
however  slight,  for  the  support  of  respond- 
ent's contention  as  to  the  tong's  connection 
with  the  crime. 

[4]  On  cross-examination  the  attention  of 
police  officer  IngaUs  was  called  to  a  puriwrt- 
ed  statement  made  by  him  at  the  preliminary 
examination  as  to  the  point  at  which  he  first 
saw  deceased  and  the  defendants  at  the  thne 
of  the  shooting.  An  objection  was  made  by 
the  district  attorney  on  fhe  ground  that 
there  was  no  contradlctl<m  therein,  and  the 
court  said: 
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"The  eonrt  cannot  see  any  conflict  in  tiie  tes- 
tiniojiy  u  read  to  him  and  tiw  testimony  as 
now  given  by  the  wltiWM." 

This  la  clalmiid  to  bave  been  an  Invasion  of 
tbe  province  of  tbe  Jnry.  But  we  think  the 
question  amonnted  to  an  Impeacbing  ques- 
tion, and  the  district  attorney  had  the  right 
to  make  such  objection,  court  was  there- 
fore called  upon  to  determine  whether  there 
appeared  to  be  any  conflict.  In  sustaining 
the  objection  it  was  necessarily  determined 
that  there  was  no  conflict,  and  the  court  add- 
ed nothing  to  the  force  or  effect  of  the  ruling 
by  making  said  statement  An  examination 
of  the  record  convinces  us  that  the  ruling  waa 
correct,  and  therefore  we  think  there  is  noth- 
ing in  the  circumstance  warranting  criticism. 

[5]  Officer  Fredericks  testified  that  on  the 
night  of  the  shooting  he  saw  near  the  scene 
of  the  homicide  one  Barthold,  and  then  his 
attention  was  called  to  his  testimony  at  the 
preliminary  examination  that  he  did  not  see 
said  Barthold  at  that  time,  and  that  he  first 
saw  him  the  next  day.  On  redirect  examina- 
tion he  was  permitted  to  explain  that  he 
meant  by  his  former  testimony  that  he  did 
not  talk  with  Barthold  until  the  next  day. 
This  was  entirely  proper.  It  would  be  a  very 
harsh  and  unjust  rule  that  closed  the  mouth 
of  a  witness  to  any  explanation  of  apparent- 
ly conflicting  and  Irreconcilable  statements. 
It  is  always  permlssiUe  to  make  an  explana- 
tion, but  the  force  or  effect  of  it  is,  of  course, 
for  tlie  Jury.  Section  2052  of  the  Code  of 
Civil  Procedure  recognizes  the  right  of  tbe 
witness  to  explain,  which  right  no  appellate 
court,  we  think,  would  deny. 

We  find  nothing  seriously  objectionable  in 
tbe  method  pursued  by  the  district  attorney 
In  the  examination  of  the  witness  Bartbold, 
although  In  that  connection  bitter  erltldam 
against  that  officer  is  directed  by  appellant 
Some  of  the  questlcma  were  somewhat  sng- 
gestlTe,  but  we  cannot  say  that  tiie  purpose 
was  otherwise  than  to  elldt  the  truth,  or 
that  such  result  wais  not  accomplished. 

[1, 7]  One  Uah  Guey  was  an  important  wit- 
ness tor  the  defendant,  and  complaint  is  made 
of  his  cross-examination,  appellant  going  so 
far  as  to  state  that  It  constitutes  "simply  a 
long  prejudicial  argument  to  the  Jnry  tending 
to  throw  distrust  upon  Ifah  Guey,  and  there- 
by cast  doubt  upon  all  of  the  Chinese  witness- 
es." We  do  not  so  regard  it.  In  the  light  of 
calm  reflection,  doubtless  some  reason  Is  dis- 
closed for  criticism  of  tlie  cross-examination, 
but  we  do  not  think  that  thereby  any  serious 
error  was  committed.  No  doubt,  the  district 
attorney  believed  that  the  witness  was  not 
telling  the  truth,  and  he  had  the  right  to  use 
every  legal  means  within  his  power  to  vin- 
dicate his  belief.  The  examination  seems  to 
have  been  unduly  prolonged  and  the  district 
attorney  unnecessarily  persistent  as  to  unim- 
portant circumstances,  and  some  of  the  ques- 
tions aluiald  not  liav«  beoi  proiHniAded  at 
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all,  but  we  cannot  say  that  by  any  tiling  said 
or  done  while  the  witness  was  on  the  stand 
appellant's  cause  vras  illegally  Impaired.  In- 
deed, as  far  aa  concerns  the  witness  himself, 
he  seems  to  have  emerged  from  the  avalanche 
of  qnestionB  with  his  credit  unimpaired  and 
bis  original  story  remaining  un^iaken  for 
what  it  was  worth.  As  to  some  matters,  cov- 
ering which  he  was  interrogated  and  which 
may  not  have  been  within  the  proper  range 
of  cross-examination,  we  may  say  further 
that  they  were  established  by  other  witnesses 
bey<md  question,  and  lience  they  famish  no 
just  ground  for  complaint. 

[81  While  one  Hong  Jo  was  on  the  stand 
appellant's  connsel  sought  to  show  by  the  In- 
terpreter that  In  using  an  expression  "angry" 
the  witness  had  used  a  Ohlncoe  word  Indicat- 
ing an  appearance  of  the  face.  The  court 
would  not  permit  It,  but,  whether  the  court 
was  right  or  wrong.  It  Is  entirely  apparent 
from  the  testimony  of  the  witness  that  such 
was  his  meaning;  In  other  words,  it  clearly 
appears  that  he  referred  to  the  appearance 
of  the  face. 

[9]  We  cannot  say  that  the  district  attor- 
ney was  guilty  of  improper  conduct  In  asking 
Lee  Wah  the  following  questions; 

"Isn't  it  a  fact  that  tbe  Suey  Slugs  have 
threatened  there  will  be  a  tone  war  here  if  the 
deff^ndant  la  convicted?"  and  "Isn't  it  a  fact 
that  you  are  testifying  in  this  case  the  way  you 
have  beoause  you  know  that  the  Suey  Siqks  have 
threatened  a  tong  war  in  case  the  defendant  is 
convicted?" 

We  cannot  assume  that  the  district  attor- 
ney did  not  believe  such  fact  existed  or  that 
tbe  witness  had  knowledge  of  it,  or  that  the 
knowledge  of  such  threat  affected  his  testi- 
mony. We  must  assume,  on  tbe  contrary, 
that  the  district  attorney  acted  In  good  faith. 
beUeving  that  he  had  tbe  legal  rl|^t  to  ask 
the  questions,  although  it  seems  the  court 
sustained  an  objection  to  them. 

[11,11]  It  is  claimed  that  appellant  was 
not  allowed  to  testify  as  to  the  condition  of 
his  own  mind  at  the  time  of  the  shooting. 
One  Important  element  In  his  theory  of  self- 
defense  was  that  he  believed  his  life  was  in 
danger,  and  his  mental  condition  In  that  re* 
spect  was,  of  course,  a  matter  peculiarly 
within  his  own  knowledge.  While  the  jnry 
would  not  be  compelled  to  accept  bis  state- 
ment, It  would  seem  entirely  proper  for  him 
to  testify  whether  be  actually  did  believe 
that  he  was  In  danger  of  death  or  great  bod- 
ily harm.  People  v.  Overacker,  15  CaL  Ann. 
620.  116  Pac.  766;  Barahart  v.  Fnlkerth,  93 
OaL  497,  29  Pac.  60;  Kyle  t.  Cmlg,  12S  GaL 
107.  67  Pac.  701.  The  particular  qnesthm  to 
which  appellant  r^ws  is  as  fMlows: 

"Did  you  at  the  time  bdleve,  or  not  baUeve^ 
that  It  was  dtiier  your  life  or  his  life?" 

But  it  Is  apparent  that  the  question  was 
fully  covesed  by  other  quofJ^QS  and  answers, 
as  the  following  from  the  record  will  show: 

"Why  did  you  shoot  Lee  Yow  Juck?  A.  He 
threatened  to  kill  me  in  the  tan  gameu   Had  it 
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not  been  that  Mfth  Gney  took  the  plitol  from 
him,  he  would  have  killed  me  in  the  tan  game, 
and  then  he  threatened  to  go  and  get  another 
pistol  and  UIl  me,  n  I  was  afraid  of  him. 
*  *  *  Q.  Now  why  did  you  continue  ehoot- 
ittg  aa  Lee  Yow  Juck  went  acroas  the  street? 
A.  His  hand  was  still  in  his  pocket,  and  I  was 
afraid  he  might  kill  me." 

He.ooold  have  added  nothing  to  the  force 
of  aie  Coregt^nff  by  ataUag  that  ha  beUeved 
It  WW  eltber  Ub  "life"  or  tba  **Uf«"  of  die  de- 
ceased. Theze  waa  a  abnilar  rituatlm  In  the 
Oreracker  Case  wherein  it  waa  held  that  the 
error  was  cared. 

CI  2]  Appellant  la  very  na^  dlasatlsfled 
with  bis  crosB-exomlnatton.  One  drcum- 
stance  that  be  espedUly  emphasizes  relates 
to  Ids  age.  He  had  testified  in  chief  that  be 
waa  18  years  old.  Naturally  this  yroM  import 
txnt,  as  the  average  }uroF  would  be  Inclined 
to  treat  a  minor  more  leniently  than  an  adnlt 
charged  with  the  seCme  crime.  The  district 
attorney  apparently  belleTed  that  the  defend- 
ant waa  ranch  older  than  that,  even  28  years 
old,  and  he  sought  earnestly  to  compel  such 
admission  on  the  part  of  appellant  We  can- 
not see  that  he  overstepped  the  bounds  of 
legal  propriety  In.  the  matter.  We  think  it 
not  censurable  that  he  asked  apiwllant  in 
reference  to  ills  IdentiQcation  papers.  The 
production  of  them  manifestly  might  have 
been  of  great  significance  in  the  solution  of 
this  question.  It  does,  however,  appear,  we 
tliink,  that  some  improper  questions  were 
asked  by  the  district  attorney,  but  nothing 
of  a  prejudicial  character, 

f13]  Appellant  with  some  warmth  com- 
plains because  the  court,  on  motion  of  the 
district  attCffiiey,  struck  out  aa  not  responsive 
the  answer  to  the  following  question:  "The 
first  time  you  shot  Um,  did  you  intend  to  kill 
him?"  me  answer  was,  **I  was  protecting  my 
own  lifto;  I  waa  a&ald."  It  Is  apparent  that 
It  was.  not  a  direct  answer  to  the  question. 
In  fact,  tiie  answvr  assigned  a  reason  for 
wbat  he  did  rather  than  the  pnrpose  he  had 
In  view.  The  question  was  not  objected  to, 
and  indeed  it  was  pn^wr,  and  the  court  was 
not  in  error  in  Insisting  upon  an  answer  to 
It.  It  may  be  further  said  that,  aa  far  as 
the  reasmi  thereby  given  is  concerned,  appel- 
lant gave  it  without  objection  in  answer  to 
other  questions.  Of  course^  if  the  witness 
had  answered  the  question,  he  would  have 
been  permitted  to  explain  it  Indeed,  the 
court  so  advised  him.  He  chose,  however,  to 
say  that  he  could  not  answer  In  that  way. 

[14]  Appellant  contends  that  the  court  was 
prejudiced  against  him  as  evidenced  by  the 
sentence  of  life  imprlsomnent  meted  out  to 
him.  We  must  assume  that  the  court  believed 
he  deserved  this  sentence,  and  that  it  was  not 
the  result  of  prejudice.  At  any  rate,  it  would 
be  no  evidence  of  the  existence  of  any  preju- 
dice prior  to  the  convlctl<m  of  the  defendant, 
and  a  subseqnently  acquired  prejudice  could 


not  have  affected  the  Airness  of  the  tiial.  In 
fact,  there  seems  to  be  no  ground  for  the  con- 
tention that  the  court  waa  animated  by  any 
othCT  de^re  than  to  do  exact  Justice  as  be- 
tween the  people  and  the  defendant,  and 
since  the  penalty  imposed  was  within  that 
provided  for  the  crliue  of  murder  in  the  sec- 
ond d^oe,  there  Is  nothing  in  said  circum- 
stance demanding  further  notice. 

[1 B]  finally,  taking  a  general  view  of  the 
case,  we  may  condude  In  a  few  words.  Some 
errors  were  probably  committed  during  the 
trial,  principally  in  the  mllng  upon  testi- 
mony, but  there  was  no  invasion  of  the  fuu- 
daniental  rights  of  the  defendant.  In  our 
opinion  he  was  Justly  convicted.  To  one  at 
all  ftimlliar  with  the  Chinese  i^aracter  and 
the  method  of  Chinese  murderers,  the  story 
of  the  conduct  of  the  deceased  as  told  by  ap- 
pellant would  seem  highly  Improbable.  But, 
granting  it  credit,  then  it  appears  substan- 
tially without  conflict  that  appellant  was  not 
Justified  In  what  he  did.  The  evidence  of  his 
guilt  is  quite  clear  from  the  t^tlmony  of 
white  witnesses.  Atid,  conceding  that  there 
was  evidence  of  Justification  for  the  first  shot 
fired  by  appellant,  it  appears  from  his  own 
statements  that  he  followed  and  shot  the  de- 
ceased when  by  no  fair  understanding  of  the 
situation  or  twist  of  construction  of  the  law 
could  It  be  said  that  he  had  reason  to  believe 
that  bis  life  was  in  danger,  or  that  be  acted 
in  self-defense. 

If  section  4V2,  art.  fi.  of  the  Constitution  is 
not  to  be  Invoked  here,  then  we  should  not 
seek  to  follow  It  in  any  ease. 

The  JudgmMit  and  order  arc  afllrmed. 

We  concur:   CHIPMAN.  P.  J.;  HART.  J. 


BTIRRELL  v.  ROTITHERN  CALTPORNTA 
CANNING  CO.    (Civ.  2144.) 

(District  Court  of  Appeal.  First  District,  Cali- 
fornia.  Oct  27,  1017.) 

1.  Sales  <^178(4)— Acceptanci!— Waivkb  or 
Defects. 

Where  the  parchaser  of  "cookers"  used  them 
thronghoat  the  entire  season  without  any  state- 
mmt  as  to  nonaceeptance,  an  attempted  rej«c- 
tiaa  was  ineffectual. 

2.  GOBPOBATIONS  «SS»300— ASSIONKXNTS— Ta- 

XIDITT. 

Where  It  was  the  business  custom  of  the 
president  of  plaintiff's  assignor  to  make  assign- 
ments  of  its  claima.  an  assignment  of  a  claim 
to  plaintiff  for  collection  was  valid,  althnuKh 
there  had  been  no  meeting  of  the  board  of  Airec- 
tors  authorizing  the  assignment  by  the  president 
8.  TaiAX.  ^9l91<3)— Inbtbuciions  Absuuino 
Facts. 

Where,  after  assignment  to  plaintiff  waa  ad- 
mitted in  evidence,  defendant  introduced  no  evi- 
dence with  reference  thereto,  whether  there  had 
been  a  valid  assignment  was  for  the  court  aud 
it  was  not  error,  in  instructing,  to  refer  to  the 
spllpr  88  "plaintiff's  assignor"  in  such  a  way  as 
to  Asflumn  that  the  assignment  had  been  made 
to  plaintiff. 
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4.  Saueb  ^tsBSfiSCl)— Acnos  fob  Fbxo>— Bn- 

DBNCK. 

The  question  as  to  the  expense  of  sending 
fruit  to  cold  storage,  while  the  frait-cenning  ma- 
chinery bought  of  plaintiffs  assignor  was  out 
of  order,  was  properly  excluded,  where  the  ex- 

gense  was  not  incurred,  and  was  not  claimed 
y  defendant  as  an  element  of  damages. 
6.  Sales  «=3418<19>— Speculative  Dahaoes. 

In  an  action  for  the  price  of  machinery,  the 
purchaser  could  not  daun  damage  sustained 
07  reason  of  the  nonuser  of  the  capacity  of  its 
plant  as  a  whole  during  the  canning  season,  due 
ta  defects  in  the  machinery ;  such  damages  being 
speculative,  and  not  contemplated  by  the  par- 
ties as  a  result  of  a  breach. 

6.  Tbial  «»198-1nstbuction8— Pbovinck  or 

OoUBl^-lfEAniNO  OF  TeOHHICAI,  TERMS. 
The  court  properly  instructed  as  to  the 
meaning  at  "perfectly  constructed  mechanical- 
ly" ;  the  words  having  a  legal  technical  meaning. 

7.  Pleadinq  4=:>406(6)  —  Defects  —  Trial  of 
Mattebs  Not  in  Issuei— Estoppel. 

Although  rescission  was  not  properly  plead- 
ed, where  the  case  was  tried  upon  that  theory, 
defendant  is  estopped  to  object  tliat  no  issue  of 
rescission  was  raised. 

8.  Sales    «=»3G4(5)— REscission— Condztiok 
Pbecedent^-Coupensation  . 

The  buyer's  use  of  the  machinery  throughout 
the  entire  canning  season,  during  which  time  no 
rescission  was  made,  and  the  attempted  rejec- 
tion three  months  thereafter,  when  it  notified 
the  seller  to  remove  the  machinery,  justified  an 
instruction  that,  to  effect  rescission,  the  return 
or  tender  of  the  property  should  be  accompanied 
by  an  offer  of  compensation  for  the  immediate 
use  of  the  property. 

9.  Appeal  and  Ebbob  ^1002— Fees  Based 
OH  CoNEXicnira  EniwHOB— Rkvuw. 

A  jury  finding,  based  on  conflicting  evidence, 
will  not  be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  P.  F,  Gosbey,  Judge. 

Action  by  F.  L.  Burrell  against  the  South- 
ern California  Canning  Company.  From  an 
adverse  judgmeiit,  and  from  an  order  dmying 
motion  lot  new  trial,  defendant  appeals.  Af- 
flrmed. 

Byron  Waters  and  Henry  Goodcell,  both  of 
San  Bemardlnc^  for  appellant  F.  J.  Ham- 
bly,  <a  San  Jose,  for  resp(md«it. 

KEBBIOAN,  3.  Plaintiff,  as  assignee  of  a 
certain  corporation  known  as  the  Anderson* 
Bamgrover  Manufkctnrlng  Company,  brou^t 
this  actlM  f^alnst  defendant  to  recover  the 
pxloe  of  certain  machinery  and  mechftnlcal 
appliances  used  In  the  canning  of  fmlts, 
which  were  allied  to  have  been  sold  by  the 
Anderson  company  to  defendant  OSiree 
counts  or  causes  of  actlwi  are  set  forOi  in  the 
complaint  The  defendant  admits  the  order- 
ing and  receipt  of  the  goods,  but  by  answer 
and  counterclaim  raises  certain  issues  as  to 
the  performance  of  the  contract,  and  claims 
damages  for  alleged  breach  of  warranty  in 
connection  therewith  in  a  sum  greatly  in  ex- 
cess of  the  amount  sued  for. 

The  trial  was  had  by  Jury,  which  rendered 
'*£btb  a  general'- and  a  special  verdict  The 
special  verdict  found  In  favor  of  plaintiff  for 
the  snttt  of  IS324.42  tased  npon  the  first 


count  the  farther  mm  of  $4,427  under  the 
seccmd,  and  the  sum  of  $708;S9  upon  the  third 
count  It  also  found  in  favor  of  the  defend- 
ant In  the  sum  of  $2,500  as  damages  for 
breach  of  warranty  as  to  articles  embraced  In 
the  second  count  and  this  sum  was  deducted 
from  the  amount  awarded  plaintiff  under  the 
special  verdict,  and  a  general  verdict  was 
rendered  In  favor  of  plaintiff  for  the  sum  of 
$8,459.81.  Defendant  moved  the  court  to  va- 
cate the  verdict  and  grant  a  new  trial,  and 
urged  as  reasons  therefor  the  Insufficiency  of 
the  evidence  to  Justify  It  that  it  was  against 
law,  and  npon  the  further  ground  of  errors  In 
law  occnrring  at  the  trial.  cmnlBtlne  of  cer- 
tain rulings  as  to  the  admlsslMi  of  eifiaeiice 
and  In  the  giving  of  certain  instmctlims  to 
the  jury.  The  motion  was  denied,  and  this 
appeal  is  from  the  judgment  and  such  order. 

The  main  argument  of  appelUnt  is  based 
upon  the  ^Im  that  the  erldCTce  Is  Insuffi- 
cient to  support  that  part  of  the  verdict  baaed 
upon  the  second  count  of  plaintiff's  complaint 
Under  this  count  plaintiff  sought  to  recover 
the  price  of  certain  arUcles,  called  **cookers," 
which  were  used  In  the  canning  of  fruits.  By 
Its  answer  defendant  admitted  the  contract 
for  the  purchase  and  sale  of  these  articles, 
but  alleged  that  they  were  manufactured  for 
a  spedflc  purpose  and  under  a  specific  war- 
ranty," and  that  they  were  not  fit  for  the  pur- 
pose as  warranted,  and  fnrther  that  Oiey 
were  never  accepted,  and  it  Is  upon  such 
question  of  acceptance  that  the  evidence  Is 
claimed  to  be  Insufficient  The  trial  was  a 
protracted  one,  lasting  many  days,  and  nu- 
merous witnesses  were  called  on  behalf  of 
both  plaintiff  and  defendant,  and  much  evi- 
dence was  adduced  npon  this  subject  fiud,  as 
is  usual  in  sudi  cases,  there  was  a  substan- 
tial conflict  upon  this  question.  There  is, 
however,  abundant  evidence  to  show  that  the 
cooking  machines  fnmlshed  were  In  accord- 
ance with  the  contract  and  were  accepted,  and 
we  fall  to  see  how  the  Jury  could  have  ar- 
rived at  a  different  conclnsion. 

[1]  The  articles  were  delivered  the 
plaintiff's  assignor  in  the  early  part  of  the 
canning  season,  were  used  by  the  def^dant, 
and  no  attempt  was  made  to  reject  them  until 
long  after  Uie  canning  seascm  was  over,  and 
when  payment  was  d«nanded  for  them,  at 
which  time  d^endant  not  only  refnsed  to  pay 
for  the  cookers,  but  also  refused  payment  for 
the  other  machinery  here  sued  for.  While 
the  evidence  sliows  that  there  was  a  period 
of  trouble,  due  in  part  to  defendant's  misuse 
of  the  machines,  they  were  operated  throu)^- 
out  the  entire  canning  season  by  defendant  in 
Its  business,  and  no  notice  or  atatmieot  of 
nonacrcptance  was  ever  made  dturing  mxh 
period,  and  not  until  the  appliances  bad  ful- 
ffiled  thctr  purpose  for  that  year.  The  at- 
tempted ivjection  at  thatRtlme  was  Ineffeetu- 
al.   JaAsdn  t.-  PoHer-  Land  Oa,  ISlr  Cat 
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82,  80  Fftc  122.  Besides  this,  tbe  prepon- 
dermncB  ct  B?ldence  shows  Uiatr  there  was  no 
teotattve  or  ei^peri mental  use  of  the  articles, 
but  rather  a  complete  acceptance  ot  tbem. 

[2]  Tbe  alleged  erron  of  the  trial  court  as 
to  the  admission  of  evidence  and  the  giving 
of  InstmctiODS  are  numerouB.  The  first  point 
urged  in  this  behalf  Is  the  action  ot  the  court 
in  overmllng  defendant's  objection  to  the  ad- 
mission  in  evidence  of  the  Instrument  of  an- 
sigcment  lUs  evidence  was  proi>erly  re- 
ceived. The  assignment  was  signed  by  the 
president  of  the  Anderson  company  for  and  In 
Its  name  and  bore  the  corporate  seal;  and 
while  the  president  testified  that  there  had 
been  no  meeting  of  the  board  of  directors  au- 
thorizing him  to  execute  the  iDstniment  or  to 
affix  the  seal,  full  proof  was  made  that  It 
n-jis  the  business  custom  of  plalutlfTs  assign- 
or to  execute  assignments  as -here,  and  fiir- 
ther  that  such  claim  had  been  assigned  to 
plalDtifl  for  collection  and  not  otherwise.  No 
contrary  showing  was  made  by  defendant  to 
overcome  this  evidence,  and  the  ndmisslon  of 
the  assignment  was  proper.  Leitcb  v.  Marx, 
21  CaL  App.  208.  331  Pac.  32S. 

[S]  In  this  connection  the  ftirther  claim, 
that  the  court  erred  when  Instructing  the  ju- 
ry by  referring  to  the  Anderson  company  as 
''plaintiff's  assignor"  in  such  a  way  as  to  as- 
sume that  the  assignment  had  been  made,  la 
equally  without  merit  The  assignment  hav- 
ing been  properly  admitted  in  evidence,  and 
the  deftodant  not  having  introduced  any  evi- 
dence subsequently  on  the  point,  no  conflict 
existed,  and  the  matter  became  a  question 
of  law,  with  whtch  tbe  jury  was  not  con- 
cenied. 

[4]  Ooonsflil  for  appellant  also  asstgns  as 
error  the  mUng  of  the  court,  made  on  its 
own  motion,  that  the  question  as  to  the  ex- 
pense of  sending  fruit  to  cold  storage,  for 
tt»  purpose  of  preserving  it  while  tbe  ma- 
chlnea  were  out  of  order,  was  immaterial. 
Tbla  expense  was  never  incurred,  and  -was 
not  dalmed  by  defendant  In  its  answer  or 
oonntvclalm  as  an  elcancot  of  damage,  and 
was  properly  excluded. 

[I]  Sc^  also,  the  claim  of  emt  oa  the  part 
ia  tbe  eoort  In  Bostalning  plalnttfrs  objection 
as  to  tbe  damage  sustained  by  defendant,  by 
reason  of  the  ncmoser  (tf  any  porUon  of  the 
capacity  oi  its  pUint  as  a  whole  during  the 
season.  Is  wHbont  merit  Tbe  testimony  was 
offered  to  sustain  a  claim  for  damages  as 
set  forth  in  tbe  answer  and  croes-ccmtplalnt, 
based  upon  delays  and  latft  of  capably,  due 
to  the  defects  In  the  machinery,  especially 
the  rookere,  by  reason  of  which  it  is  alleged 
that  the  entire  plant  of  defendant  was  in  a 
measure  rendered  useless  during  the  whole 
season,  and  to  that  extent  the  defendant  was 
deprived  of  the  use  and  benefit  of  Its  invest- 
ment This  amount  of  damage  was  arrived 
oit  'b9"mll^fngrrttlati<ttie  Investment  -exceeded 
SKKKOOO,  and  thtit-"the"  rental  valtie  was 
f  10,OQ(h  Itnd  that  by  reason  of  these  facts  the 


d^andant  was  deprived  of  tbe  use  and  bene- 
fit of  Its  Investment  to  the  extent  of  two- 
thirds  thereof,  and  to  its  disadvantage  In  the 
sum  of  (0,666.66.  The  ruling  of  the  court 
was  pnq;>er.  Aside  from  the  fact  that  tbe 
questioa  called  for  the  conclusion  of  the  wit- 
ness, such  damages  were  remote  and  specu- 
lative, and  were  such  as  were  not  anticipated 
or  contemplated  by  the  parties  when  making 
the  contract  as  the  probable  result  of  its 
breach.  Hunt  Bros.  v.  San  Lorenzo,  etc.,  Co., 
150  Oal.  61,  56,  87  Pac  1093,  7  L.  B.  A.  (N. 
S.)  013. 

[S]  Nor  is  there  any  merit  In  tbe  objection 
to  the  action  of  tbe  court  in  instructing  the 
Jury  as  to  the  meaning  of  the  term  "perfectly 
constructed  mechanically."  In  this  behalf 
it  is  claimed  that  the  question  as  to  what  was 
meant  by  these  words  was  not  a  question  of 
law  but  rather  a  questl<m  of  taxA  for  the  ju- 
ry ;  and  it  Is  argued  that  the  meaning  of  this 
term  could  be  explained  by  evidence,  but  not 
by  any  dictum  or  direction  of  the  court.  It  is 
not  only  the  proper  function,  but  the  duty, 
of  a  court  to  Instruct  a  jury  as  to  the  use  ot 
words  having  a  legal  technical  meaning. 
Here  all  the  court  did  was  to  define  the  term, 
and  It  left  It  to  the  jury  to  decide  whether 
the  machines  were  so  constructed.  In  so 
doing  It  committed  no  error. 

[7]  Equally  unteiwble  Is  the  contention 
that  the  court  committed  error  in  instruct- 
ing the  Jury  In  what  cases  a  party  to  a  con- 
tract may  rescind.  It  Is  admitted  that  the 
court  followed  the  Code  provision,  and  that 
the  Instruction  as  given  is  a  correct  statemoit 
of  the  law ;  but  it  Is  claimed  that  the  giving 
of  the  Instrtiction  was  calculated  to  mislead 
the  Juty  to  tbe  prejudice  of  {ippellant,  for  tbe 
reason  that  there  was  no  Issue  of  rescission 
in  the  case.  While  a  rescission  was  not  per- 
fectly pleaded,  tbe  case  was  tried  npmi  this 
theory.  Defendant  Is  therefore  estopped  to 
object  that  no  such  Issue  was  raised. 

[I]  la  this  nmnectlon  counsel  also  com- 
plains of  an  Instmctlim  vrhereln  tbe  court 
told  tbe  Jury  that,  to  effect  a  resdssira, 
the  return  or  tmder  of  the  pioperty  'Should 
be  ocMmpanied  by  an  offer  ot  compensation 
for  the  intermediate  use  of  tbe  propenrty." 
Defendant  used  the  machinery  throughout 
the  entire  canning  season,  during  which  time 
no  rescission  was  made;  and  defendant's 
attempted  rejecdon  three  months  thereafter, 
when  it  notified  plaintiff's  assignor  to  remove 
tbe  machinery,  justified  tbe  court  iu  in- 
structing the  jury  as  It  did.  Furthermore, 
the  court  in  other  lnstructi<KDB  to  tbe  Jury 
fully  and  correctly  covered  this  subject 

Other  instructions  are  excepted  to  and  crit- 
icized as  being  contradictory.  It  Is  admitted 
that  these  Intructlons,  taken  by  themselves, 
state  a  true  rule ;  but  it  is  claimed  that  the 
giving  of  tbem  cans^  pi^ejudice  to  the  de- 
fendant We  have  examined  tbe  Instructions 
in  the  llgh^.of  tbl^  objection,  and  are  of  the 
opinion  that  as  a  whole  they  state  the  law 
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fully  and  fitlrly,  and  that  the  giving  of  them 
In  no  manner  caused  prejudice. 

[9]  Finally,  complaint  Is  made  that  the 
amount  of  damages  allowed  to  defendant  for 
breach  of  warranty  Is  less  than  the  evidence 
shows  them  to  be;  but  the  evidence  upon 
this  subject  was  conflictlni^  ft>r  which  reaam 
we  are  unable  to  disturb  the  finding  made 
thereon. 

The  Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  X;  Bioe- 
ARDS,  J. 


WOOLI/ET  V.  BATCHELDER  et  aL 
(Civ.  2083.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Oct8(M917.) 
1.  Bboksbs  «s384(1)  —  Commibsionb  —  Biqbt 

TO. 

For  a  broker  to  recover  commissioDs  for 
services  rendered  in  connection  with  the  sale 
of  landi  it  most  appear  that  he  was  daly  aathor- 
ised  by  an  iastrument  in  writing  to  act  as  the 
asent  of  the  owners  of  the  property  in  negotiat- 
ing or  accomplishing  a  sale  of  the  property,  and 
that  he  had  either  accomplished  such  sale  un- 
der the  agency,  or  had  procured,  a  pntchaser 
ready,  able,- and  wUling  to  buy  on  the  tenna 
anthmsed. 

•2.  BBosEsa  4s>49(2)  —  CouuissxoHS  —  Right 

TO. 

The  holder  of  the  legal  title  to  a  mining 
claim  in  whidb  two  others  had  interests,  throosh 
the  aid  of  plaintiff,  who  was  not  acting  under 
anjr.  written  aathority,  entered  into  a  written 
contract  with  one  W.,  which  gave  W.  the  right 
to  enter  on  the  property,  and  do  development 
work  upon  rendering  a  monthly  accomit  to  the 
holder  of  the  legal  title,  through  plaintiff  as 
her  agent,  and  paying  20  per  cent,  of  the  amonnt 
of  the  clean-ups  resulting  from  operation  of  the 
mine.  W.  was  given  sn  option  to  purcbue  the 
mine  for  the  price  of  940,000,  whidi  was  to  be 
paid  by  the  aggregation  of  the  percentages  of 
the  dean-ups  paid  to  the  holder  of  the  legal 
title.  The  option  agre«iient  contained  a  clause 
providing  that  plaintiff  might  represent  the  hold- 
er of  the  legal  title.  After  the  death  of  the 
holder  of  the  legal  title,  the  others  interested  in 
the  mining  claim  by  action  established  their 
right  to  share  in  the  claim  and  ratified  the 
agreement  giving  W.  an  option  to  purchase. 
Exir  over  three  yeara  W.  made  no  payments  un- 
der the  option,  whereupon  all  parties  Interested 
in  the  claim  conveyed  their  shares  to  him. 
Heidf  that  olaintiff  was  not  entitled  to  commis- 
sions as  a  hroker  on  the  theory  that  the  parties 
interested  in  the  claim  accepted  his  services 
in  effecting  a  sale,  and  then  to  defraud  him 
dealt  directly  with  the  purchaser,  for  W.  made 
no  payments  for  a  long  period,  and  no  sale  re- 
sulted as  a  result  of  the  option  contract  entered 
Into  through  plalntifTs  services. 

Appeal  from  Superior  Court,  Alameda 
County;  T,  W.  Harris,  Judge. 

Action  by  H.  H.  WooUey  against  Nancy 
£7.  Batchelder  and  others.  Ftum  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Fablua  T.  Einch,  of  San  Francisco,  for  ap- 
pellant. J.  A.  Elston,  of  Berkeley,  and  O. 
ClarlE,  of  San  Francisco,  for  respondents. 


RICHARDS,  J.  This  !■  an  Appeal  from  a 
Judgment  In  favor  of  the  defoidants  in  an 
action  brought  to  recover  a  teal  estate 
agent's  commission. 

The  facts  of  the  case  are  in  the  main  un- 
disputed, and  ore  these:  The  property  in- 
volved In  the  transaction  out  of  which  the 
plaintiff  claims  his  right  to  a  commission  to 
have  arisen  is  a  mining  property  known  as 
the  Rising  Hope  mine.  Many  years  ago  the 
mine  was  located  by  three  persons  named 
McCrellisb,  Hamilton,  and  Batchelder,  the  U- 
tle  to  the  pr<^rty  being  taken  In  the  name 
of  McCrelllsh  alone,  and  upon  his  death  It 
was  distributed  to  his  widow,  Mary  P.  Mc- 
Crelllsh, and  stood  in  her  name  until  iiet 
death  in  the  years  1911.  It  is  conceded,  how- 
ever, that  Hamilton  and  Batchelder,  the  as- 
sociates of  McCrelllsh,  had  at  all  times  each 
a  one- fifth  interest  In  the  mine,  which  In 
course  of  time  descended  to  Mrs.  Batchelder 
^nd  Mrs.  Hamilton,  the  defendants  herein. 
McCrellish  in  his  lifetime  owned,  and  his 
widow  succeeded  to,  a  three-fltths  Interest  In 
the  mine.  Efforts  were  made  from  time  to 
time  to  sell  the  mine,  but  without  success, 
unUl  finally  In  the  year  1910,  Mrs.  McOreUUh. 
through  the  aid  and  services  of  the  idalntUt 
in  this  action — who,  however,  was  not  acting 
under  any  written  authority  at  the  time- 
succeeded  in  making  a  contract  with  one 
Schuyler  N.  Warren,  by  the  terms  of  which  the 
latter  was  given  the  right  to  enter  upon  the 
property  and  do  certain  development  work 
thereon,  rendering  a  miHithly  occount  to  Mm. 
McCrelUab,  throu^  Uie  plalntUT  aa  he- 
agent,  of  his  labor  and  expenditures  upon 
the  premises,  and  paying  into  the  Bank  of 
Callfonila  20  per  cent  of  the  grosa  amount 
of  the  clean-ups  resulting  from  his  operation 
of  the  mine.  Warroi  was  also  by  this  agree- 
ment given  an  option  to  purchase  the  mine 
for  the  price  of  $40,000,  which  was  to  be  paid 
by  the  aggregation  of  these  sums  accruing  to 
airs.  McCrellish  firom  the  clean-ups  of  the 
mine.  The  agreement  contained  a  clause 
providing  that: 

"H.  M.  WooUey  may  represent  the  party  of 
the  first  part  [Mrs.  McCrellish]  and  J.  R.  Far^ 
trldge  and  G.  W,  Englebardt  may  represent  the 
party  of  the  second  part  [Warren]  in  all  the 
sbove-mentioned  matters." 

It  was  also  provided  that  a  deed  convening 
the  entire  property  should  be  placed  In  es- 
crow with  the  Bank  of  California  to  be  de- 
livered to  Warren  when  the  sum  of  $40,000, 
the  purchase  price  of  the  mine,  waa  paid  in 
the  manner  specified  in  the  agreement.  This 
deed  was  so  deposited,  and  with  it  Mrs.  Mc- 
Crellish also  deposited  two  written  orders 
directing  the  bank  to  pay  the  plaintiff  herein 
10  per  cent  of  all  moneys  paid  in  by  War- 
ren, and  also  to  pay  Mr.  Partridge  10  per 
cent  of  such  moneys.  Mrs,  McCrellish  died 
in  February,  1911,  and  not  long  after  ber 
death  Mrs.  Hamilton  and,  Mrs.  Batchelder 
brou^t  an  action  against  the  executor  of  her 
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estate  to  have  it  determined  that  tfaey  were 
each  the  owner  of  a  one-fifth  Interest  In  the 
mine.  Joi^mrat  was  roidered  in  their  favor 
In  the  action  in  July,  1911,  and  about  the 
time  of  its  entry  the  plaintiffs  In  that  ac- 
tion made  an  agreemoit  with  the  executor  of 
Ura.  BfcOrelUah'B  estate  by  which  they  rati- 
fied expressly  the  Warren  agreement  It 
does  not  ^pear,  however,  that  either  Mrs. 
Hamilton  or  Mrs.  Batdielder  at  the  time  of 
ratifying  the  Warren  agreement  were  aware 
of  the  exigence  of  the  orders  in  favor  of 
Woolley  and  Partridge  deposited  irtQi  the 
escrow  deed,  or  that  they  became  aware  of 
the  same  until  the  present  action  was  begun. 
In  the  month  of  November,  1911,  after  the 
rl^ts  and  Interests  of  Mrs.  Hamilton  and 
Mrs.  Batchelder  had  been  eetabllahed  In  the 
aforesaid  action,  they  each  executed  and 
cansed  to  be  deposited  in  eachtw  with  the 
Bank  of  California  their  respective  deeds  to 
Warren  eadi.  to  an  undivided  <me-flfQi  in- 
tenat  in  the  mine,  for  a  consideration  to 
each  of  the  snm  of  $8,000.  to  be  snid  by 
Warren  In  Oie  manner  specifled  In  the  origi- 
nal agreemoit  wtth  blra  made  by  Mrs.  Mc- 
CrelUah  and  whldi  they  had  theretofore  rati- 
fied. Daring  the  period  of  years  firom  and 
after  the  date  of  the  original  Warren  agree- 
ment no  dean-nps  occurred  at  the  mine  as 
the  resnlt  of  tlw  latt^s  operation  of  it  un- 
der said  agreement,  and  consequently  no  mon- 
ey whatever  was  ever  paid  Into  the  bank 
under  or  by  virtue  of  said  agreement  w  of 
anything  done  thereunder.  In  tbo  month  of 
November*  1B13,  Mrs.  Hamilton  and  Mrs. 
BatcbeldCT  sold  and  transferred  tlwlr  in- 
terests In  the  mine  to  Warren  for  a  cash 
imyment  and  price  of  $3,000  each.  Subse- 
quently the  heirs  and  legatees  of  Mrs.  Mc- 
Grelllsh,  of  whom  the  plaintiff  In  this  ac- 
tion was  one,  sold  and  conveyed  their  three- 
flfths  Interest  In  the  mine  to  Warren  for  the 
sum  of  $9,000.  Thereafter  the  plaintiff  com- 
menced this  action  to  recover  a  real  estate 
agent's  commission  from  Mrs.  Hamilton  and 
Mrs.  Batchelder,  his  contention  being  that 
under  and  by  virtue  of  the  original  Warren 
agreement  subsequently  ratified  by  them  he 
had  been  constituted  the  agent  in  writing  of 
the  owners  of  the  mine  in  so  far  as  any  sale 
of  it  to  Warren  was  concerned,  and  that 
the  said  defendants  having  thereafter  and 
throughout  the  life  of  said  agreement  dealt 
with  Warren  directly,  and  sold  their  interests 
in  the  mine  to  him,  they  were  bound  to  pay 
to  the  plaintiff  a  commission  on  their  said 
sale. 

Upon  the  trial  of  the  case  the  court  found 
against  the  plaintiff  upon  this  contention, 
and  rendered  Judgment  in  the  defendant's 
favor,  from  which  judgment  the  plaintiff 
prosecutes  this  appeal. 

[1,  J]  We  are  of  the  opinion  that  the  trial 
court  was  not  in*  error  in  Its  findings  and 
judgment  in  this  case.  In  order  to  a  recov- 
ery MXlrat  these  defmdants  it  was  Incum- 


bent upon  the  plaintiff  to  prove  that  he  was 
duly  authorized  by  an  Instrument  in  writing 
to  act  as  the  agent  of  the  owners  of  the 
property  In  negotiating  or  accomplishing  the 
sale  of  the  property  to  wme  one,  and  that 
he  had  either  accomplished  snch  sale  under 
such  agdncy,  or  had  procured  a  purchaser 
tberefcff  who  was  ready,  willing,  and  aUe  to 
purchase  the  same  accordli^  to  the  terms  of 
his  agency.  But  In  this  respect  an  Inspection 
of  the  original  agreement  with  Warren  upon 
which  the  plaintiff  relies  for  proof  of  his 
agmcy  shows  that  he  had  no  authority  in 
writing  during  any  part  of  the  negotiations 
with  Warren  until  they  had  been  consummat- 
ed in  the  agreement  In  writing  with  Warren, 
and  that  the  clause  In  the  agreement  desig- 
nating the  plaintiff  as  the  agent  of  Mrs.  Mc- 
Crelllsh  had  reference  not  to  what  had  al- 
ready been  done  in  the  way  of  finding  and 
producing  Warren  as  a  prospective  purchaser 
of  the  property,  but  to  what  Warr^  was 
thereafter  to  do  in  connection  with  bis  opera- 
tion of  the  mine  and  with  the  possible  exer- 
cise of  his  option  to  purchase  the  same.  The 
plaintiff  could  have  earned  or  been  awarded 
no  commissions  from  Mrs.  McCrelUsh  or  any 
one  else  upon  the  strength  of  that  agreement 
wtll  Warren  had  exercised  such  option  and 
had  consummated  Uie  purchase  of  the  mine 
til  accordance  with  the  terms  of  his  agree- 
ment. It  is  conoeded  that  Warren  never  did 
this,  and  that  he  never  ifi  tact  did  anything 
In  the  way  of  exercising  his  said  option  or  of 
making  any  of  the  deposits  in  the  Bank  of 
Oalifornla,  through  the  accumulation  of 
whldi  the  purchase  price  of  the  mine,  the 
sum  of  $40,000,  was  to  be  paid.  The  agree- 
moit with  Warren  was  In  no  sense  a  binding 
contract  on  his  part  to  purchase  the  prop- 
erty or  to  do  any  of  the  acts  of  ^velopment 
and  operation  through  the  means  of  which  its 
purchase  mlgbt  eventually  be  accomplished 
by  him.  It  was  at  best  a  mere  option  which 
was  never  exercised;  and  it  nowhere  ap- 
pears that  Warren  was  ever  at  any  time 
ready  or  willing  or  able  to  purchase  the 
property  for  the  sum  of  $40,000  or  for  any- 
thing approaching  said  sum.  This  being  so, 
we  think  it  Is  clear  that  the  defendants  in 
this  action  were  In  no  wise  bound  to  pay  the 
plaintiff  a  commission  on  account  of  any 
services  rendered  by  him  under  the  terms  of 
the  McCrelllsli  agreement,  or  of  the  defend- 
ants' ratification  of  the  same,  and  that  after 
the  lapse  of  three  years'  time  following  the 
execution  of  said  agreement,  during  which 
nothing  had  been  done  In  the  way  of  carry- 
ing into  effect  its  terms,  the  defendants  were 
at  liberty  to  deal  with  Warren  ind^ndentty 
and  to  enter  Into  a  cash  sale  of  their  inter- 
ests in  the  mine  to  him,  and  that  their  trans- 
action in  so  doing  has  no  relation  to  the 
original  agreement,  and  cannot  be  construed 
as  In  any  way  carrying  into  effect  its  terms 
so  as  to  entitle  the  plaintiff  to  claim  that 
they  were  dealing  with  a  purchaser  produced 
by  him.    The  record  'contains  no  evidence 
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that  tlw  pTalntlff  had  Bnythtog  to  do  with 
fbe  transflctlott  between  these  defendants 
and  Warren  directly  by  whldi  he  became  the 
imrdiaser  of  their  two-fifths  Interest  In  the 
property  for  a  cash  price  less  than  one-half 
of  the  amoant  stipulated  as  Its  pnTdiase 
price  In  Warren's  original  option. 

The  cases  cited  by  oomuttl  for  the  appel- 
lant, to  the  effect  that  an  owner  of  property 
after  having  duly  anthorlBed  a  broker  to 
find  a  purchaser  for  the  same  cannot  deal 
with  sach  pnrchaser  dlreetly,  and  thus  de- 
fraud the  broker  out  of  bis  commissions, 
have  no  application  to  the  facts  of  the  case 
at  bar.  Whatever  may  have  been  the  scope 
or  binding  effect  of  the  ortglnal  appointment 
of  the  plaintiff  as  the  agent  of  Mrs.  McCrel- 
lish,  and  of  the  d^endants'  ratification  of 
that  agreement,  we  are  satisfied  that  it  can- 
not be  extended  to  cover  the  later  and  in- 
dependent transaction  between  Warren  and 
these  defendants  directly  with  which  the 
plaintiff  had  no  connection  and  In  which  he 
Is  not  shown  to  have  taken  any  part 

It  taSUms  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  It  Is  so  ordered. 

We  ooacor:  XiENNON,  P.  J.;  KBRRI- 
OAN,  X 


PBOPUD  V.  (X>UUNQ.   (Or.  BOl.) 

(IHfltrtct  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Oct  SO,  1917.   RebearioK  Denied 
by  Supreme  Court  Dec  27.  1917.) 

1.  I^WDNESB  •=3lO— ffiviDxnoB— SnrsioiBnoT. 

Evidence  in  a  prosecutioo  under  Pen.  Code, 
I  26Da,  for  nohabitatioa  and  adultery  A«l4t  inffi- 
clent  to  suBtain  a  conviction. 

2.  OBmiHAL  Law  ^s»406^]h— Btidbiigb— Ad- 

HiaSIONS. 

In  audi  proBecntlini  a  certified  copy  of  the 
certificate  of  the  death  of  the  woman  a  child, 
signed  1^  the  defendant  admlttiDg  her  residence 
and  hia  to  be  the  same,  and  that  be  was  the 
fatber  of  the  cblld,  filed  as  required  by  the 
Vital  Statistics  Act  (St  1915,  p.  67G)  ff  4,  7. 
and  21,  was  admissible  as  a  fact  tending  to  prove 
that  at  the  time  of  aigning  the  certificate  be 
was  living  with  the  woman  as  her  husband,  and 
not  as  ber  boarder,  as  she  daimed. 

3.  Cbixinal  Law  •=»1068<U)— Anui.— 
Faildbk  to  Instbuct. 

Defendant  la  a  criminal  case,  even  if  enti- 
tled to  an  instructioD  ^at  certain  impeadiing 
testimony  had  been  admitted  only  for  puiposes 
of  impeachment  could  not  complain  oi  Its  ab- 
sence where  the  record  failed  to  show  that  he 
asked  the  court  to  give  any  instructions. 

Appeal  from  Superior  Court  San  Diego 
County;  Franklin  J.  Cole,  Judge. 

TrunAm  D.  Collins  was  convicted  of  the 
statutory  offense  of  cohabltetlon  and  adul- 
tery, and  from  the  judgment  and  from  an 
order  denying  the  motion  for  a  new  trial,  be 
appeals.  Judgment  and  order  affirmed. 

Edward  T.  Lannon,  of  San  Diego,  tor  ap- 
faUaat  tT.  a  Webb,  Atty.  Gen.,  and  Rob- 
ert If.  Clarke.  Deputy  Atty.  Oen.,  for  the 
People 


UONR^,  P.  J.  The  defendant  was  con- 
victed upon  an  information  charging  him 
with  the  crime  of  cohabitation  and  adultery 
as  defined  by  section  269a  of  the  Penal  C!ode. 
He  appeals  from  the  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

[1]  The  evidence  is  suffident  to  estaMisfa 
the  fact  that  the  offense  was  committed 
within  one  year  prior  to  the  4th  day  of 
June,  1917,  when  the  amended  information 
was  filed.  It  was  shown  by  the  testimony 
of  witnesses  that  the  defradant  and  bis 
paramour  together  occupied  a  hoase  In  San 
Diego  for  a  year  or  more,  banning  in  Hay, 
and  that  the  defendant,  in  OHiTersa- 
tloa  with  persons  residing  In  the  neighbor* 
hood,  referied  to  the  woman  as  his  wife. 
These  facte  are  not  contradicted  by  any  evi- 
dence In  the  record,  except  that  defendant 
and  the  woman  testified  that  he  was  there 
only  as  a  boarder. 

[2]  The  woman  had  with  her  at  that  bouse, 
a  baby,  which  died  on  July  3,  1916,  it  being' 
then  of  the  age  of  nine  months.  The  conrt 
did  not  err  in  admitting  in  evid«ice  a  cer- 
tified ct^y  of  the  cratificate  of  death  of 
that  child.  It  was  admissible  as  an  offlda) 
document  showing  that  the  defendant  over 
his  own  signature,  admitted  at  that  date 
that  his  place  of  residence  and  the  place  of 
residence  of  the  child's  mother  werd  the 
same,  and  that  he  was  the  father  of  the 
dilld.  The  vital  statistics  act  (Stats.  1919, 
p.  575),  in  section  4  thereof,  provides  for  a 
local  registrar  aatborlzed  to  receive  certifi- 
cates of  death  and  issue  burial  permits. 
Sectlm  7  iwoTldes  that  a  ccrtlflcate  of  deaA 
shall  stete  certain  fiwts,  one  of  wbidi  Is  the 
name  of  ttw  father  of  the  deceased,  and  that 
those  personal  and  statistical  particulars 
shall  be  authenticated  the  signature  of 
the  Inftmnant,  who  may  be  any  competent 
persm  acquainted  with  the  facts.  Section 
21  provides  for  the  laauance  of  a  certified 
copy  of  the  record  of  any  death  registered 
under  the  provisions  of  the  act  ^nd  that 
such  copy,  when  properly  certified  by  the 
stete  or  local  registrar,  "shall  be  prima  fa- 
de evidence  in  all  conrte  and  places  of  the 
facte  therein  sUted."  While  the  fact  that 
this  defenduit  was  the  father  of  that  child 
(It  having  been  both  conceived  and  bom  pri- 
or to  June  4.  1816)  would  not  of  Itself  es- 
tablish that  be  was  living  Ui  a  state  of  co- 
habltetlon and  adultery  with  the  child's 
mother  on  and  after  June  4,  1916»  It  was 
nevertiidess  a  fact  tending  to  prove  that  at 
the  time  of  signing  the  certificate  the  de- 
fendant was  living  with  the  child's  mother 
as  her  husband,  and  not  merely  as  a  boarder. 

[3]  Appellant  claims  that  the  ooart  erred 
tn  telling  to  instruct  the  Jury  that  certain 
impeaching  testimony  had  been  admitted 
only  Cor  purposes  of  Impeachment  Assum- 
ing tiuit  the  defimdant  was  entiUed  to  9u<^ 
an  Instruction,  be  cannot  comidatn  oi  ite  ab- 
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seace,  «^cc  the  record  falls  to  show  that  he 
asked  the  court  to  give  any  instrnctloiis. 
Assamlng  also  that  there  were  some  errors 
Id  the  mUogs  of  the  court  upon  the  ad- 
mission of  evidence,  they  are  of  compara- 
tively small  Importance  In  view  of  the  fact 
that  the  guilt  of  the  defendant  was  fully 
established  by  competent  evidence- 
Xbe  Jndgment  and  order  are  afOrmed. 

We  concar:  JAMES,  J.;  WOBKS,  Judge 
pro  ton. 


DINI  T.  BYRNES  et  al.    (Civ.  2248.) 
<District  Coaxt  of  Appeal,  First  District,  Cali- 
fornia.   Oct  24,  1917.) 
ZNTozxcA-nNQ  LaQuoBs  «=}327(2)— Sau  in 
No-Lkcbnse  TkbbItort. 

The  prohibitory  nroviBiim.  of  WvlUe  Local 
Option  Law  (St.  1911,  p.  699)  {  l3.  and  sec- 
tion 16,  providing  that  it  shall  not  be  unlaw- 
fol  to  serve  alcoholic  liquors  by  any  person  at 
his  own  home  to  members  of  bfa  own  family  or 
to  his  goesta,  as  an  act  of  hospitality,  when 
nothing  ot  tsjuo  is  recdved  In  return  therefor, 
and  the  home  is  not  a  place  ot  public  resort, 
do  not  permit  a  person  conducting  the  bu^ness 
of  selling  alcoholic  liquor  in  license  territory, 
there  receiving  an  order  for  liquor  from  a  per- 
son residing  m  no-liccnse  terntory,  to  deliver 
such  llqnor  to  the  purchaser  at  nis  -place  of 
reMence,  even  for  toe  pnrpose  of  being  served 
by  the  purchaser  in  his  own  home ;  for  the  lan- 
guage of  the  paragraph  refers  not  to  the  ulti- 
mate purpose  of  the  original  sale  of  the  liquor, 
but  to  its  ultimate  distribntion. 

Appeal  from  Superior  Court,  Mendodno 
County;  J.  Q.  White,  Jndge. 

Action  by  Silvio  Dini  and  another  against 
R  K  Byrnes  and  others.  From  Judgment 
fw  defendants,  plaintiffs  a^eaL  Affirmed. 

C  H.  HcCmaogby,  of  Ft  Bragg,  and 
Prestxm  &  Preston,  of  TJklata,  for  app^Iants. 
Hale  UoOtnren,  Jr.,  of  tJklah,  for  respond- 
ents. 

PER  OORIAAf.  The  question  presented 
upon  this  api>eal  is  whether  a  person  con- 
ducting the  business  of  selling  alcoholic  liq- 
uor In  license  territory,  who  there  receives 
an  order  for  liquor  from  a  person  residing 
in  no-license  territory,  may  lawfully  deliver 
sncb  liquor  to  said  purchaser  at  IiS^  place  of 
reddence? 

Section  13  of  the  so-called  W.^'Tlle  i^ocal 
Option  Law  (Stats.  1911,  p.  599)  forbids  such 
a  sale  unless  It  comes  within  the  exceptions 
contained  in  section  16  of  the  same  act 
That  section  reads: 

"Nothing  in  this  act  shall  be  interpreted  as. 
rendering  it  unlawful  to  keep  alcoholic  liquors 
for  distribnticBi.  or  to  sell  or  distribnte  such 
liquors,  in  no-license  territory  in  the  manner 
sjkI  for  the  purposes  In  Oiis  section  provided." 

Then  follow  seven  paragraiA%  each  re- 
lating to  a  particular  manner  of  or  purpose 
In  distributing  alndiollc  liquor ;  and  of  these 
It  Is  admitted  that  none  bat  the  first  and 
seventh  cap  have  any  bearing  nppp  the  ques- 
tion IhvoWed  as  u'Velates  to  this  case. 


^e  first  of  such  paragraphs  reads: 

"The  serving  of  such  liquors  by  any  person 
at  his  own  home  to  members  of  bis  [own]  fam- 
ily w  to  his  guests,  as  an  act  of  hospitality, 
when  no  money  or- thing  of  value  is  received 
in  return  therefor,  and  when  said  htHue  la  not 
a  place  of  public  resort" 

The  seventh  of  such  paragraphs  is  as  fol- 
lows: 

"The  keeping  of  alcoholic  liquors  on  the  prem- 
ises where  manufactured,  receiving  orders  at 
such  premises  for  such  liquors,  and  the  ship- 
ping of  the  same  from  snob  prcmiBes;  prodded, 
said  liquors  are  not  distributed  or  dehvered  in 
no- license  territory  within  the  county  in  which 
such  premises  are  located,  in  quantities  of  less 
than  two  gallons,  and  are  not  delivered  to  any 
person  or  place  in  such  territoi?  within  said 
coun^  except  as  follows:  *  *  *  (d)  To  any 
^entHi^  ^t  his  or  her  pormanait  residence. 

Th^  attempted  delivery  of  liquor  in  the 
present  case  was  not  made  by  Its  mannfac- 
turer,  nor  does  ft  appear  from  the  complaint 
to  have  been  In  a  quantity  of  not  less  than 
two  gallons ;  so  It  is  apparent  that  this  ex- 
ception provided  by  the  statute  does  not  cov- 
er the  case  at  bar. 

This  conclusion  leaves  for  consideration 
the  effect  of  tbe  first  paragraph;  If  the 
language  of  that  provision  is  to  be  construed 
as  meaning  that  alcoholic  liquor  may  be 
sold  and  distributed  in  no-llcense  territory 
for  the  purpose  of  being  served  by  a  red- 
dent  thereof  to  bis  guests  In  his  own  home, 
then  the  question  at  issue  in  this  case  must 
be  decided  In  the  affirmative.  Sudi  a  con- 
struction, however,  would  to  a  great  extent 
nullify  the  purpose  of  the  enactment,  and, 
we  think,  should  not  be  indulged  if  the 
language  can  be  otherwise  reasonably  con- 
strued. We  think  It  must  be  obvious  that 
the  language  of  this  paragraph  refers  not 
to  the  pnrjKwe  of  the  original  sale  of  the 
liquor,  but  to  the  manner  of  its  ultimate  dis- 
tribution; the  language  of  section  16  above 
quoted  being  "Sell  or  distribute  such  liquors 
in  no-Uc^iBe  territory  in  the  manner  and 
for  the  purposes  in  this  section  provided." 

This  seems  to  be  the  view  adopted  by  the 
court  (Third  appellate  district)  in  Ctolden  & 
Ca  T.  Justices'  Court,  23  CaL  App.  778,  140 
Fac.  49,  where  the  constmctioQ  given  here 
is  very  vigorously  upheld.  Upon  the  au- 
thority of  that  case  tbe  Judgment  h«r^  is 
affirmed. 


MABTY  V.  SOMERS.   (Civ.  2257.) 

(District  <>3urt  of  Appeal,  First  District,  Gait 
fornia.  Oct  30,  1917.  Rehearing  Denied 
Nov.  28,  1917.  Denied  by  Supreme  Court 
Dec  27,  1917.) 

LntiTATioiT  OF  Actions  «=>31  —  Natuke  — 
TOBT  OB  CONTSACP— UnsuccKSsm.  Opeba- 
TION. 

A  complaint  alleging  that  defendant  physi- 
cian was  employed  by  plaintiff  to  cure  liim  of  a 
certain  malady,  that  defendant  advised  an  offt^- 
ation,  that  the  operation  was  performed,  bat  leU 
plaintiff  in  a  worse  condition,  that  plaintiff  has 
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itiff«red  and  still  soffers  great  pain,  and  baa 
become  weakened  in  body,  and  his  phTsical 
nealth  and  constitution  bare  been  greatlr  im- 
paired, and  that  b?  reason  of  the  premises  plain- 
dff  has  suffered  damages  in  the  sum  of  $10,000, 
did  not  state  a  cause  of  action  for  breach  of  con- 
tract to  effect  a  cure,  hut  an  action  sounding 
in  tort  for  damages  for  defendant's  act  or  neg- 
lect, governed  by  Code  Civ.  Proc.  S  340,  subd. 
3,  requiring  suco  actions  to  be  brought  vlUiin 
one  year. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Paul  Marty  agalnat  Howard 
eomers.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Deroto,  Sicihardson  &  Devoto,  of  San  Fnin> 
Cisco,  tor  appellant  Wm.  P.  Hubbard,  of  San 
Frandsco,  for  respondent 

PER  CURIAM.  Defendant,  being  a  phy- 
sician and  surgeon,  was  employed  by  plaintiff 
"to  core  him  of  bladder  tronble,"  wtaicb  tbe 
complaint  alleges  be  undertook  to  do.  There- 
after defendant  advised  plaintiff  tbat  an  op- 
eratlOQ  was  necessary  In  tlie  treatment  ot  tbe 
malady,  and  agreed  with  tbe  plaintiff  to  per- 
tasm  the  same  for  tbe  sum  of  $250.  Said  op- 
eratim  was  psrfwmed,  and,  according  to 
the  complaint,  "was  unsuccessful,  and  said 
defendant  did  not  cure  said  plaintiff  ot  bis 
malady ;  tbat  said  iw^tlon  left  plaintiff  in 
A  worse  condttiw,  tbat  plaintiff's  urinary 
organs  have  become  paralyzed,  and  plaintiff 
has  completely  lost  the  use  thereof;  that 
plaintiff  has  suffered  and  still  suffers  great 
pain,  and  has  become  weatcened  in  body,  and 
his  physical  health  and  constitution  hSTo 
been  greatly  Impaired ;  that  by  reason  of  the 
premises  plaintiff  has  suffered  damages  In 
tbe  sum  of  $10,000."  The  complaint  prays 
Judgment  for  said  sum.  The  acti<m  was  com- 
menced more  than  one  year  after  the  per- 
formance of  said  operation  and  treatment, 
and  the  defendant  demurred  to  the  complaint, 
and  pleaded  subdivision  3  of  section  340  of 
the  Code  of  Civil  Procedure  In  l»r  of  the  ac- 
tion. This  demurrer  was  sustained,  and 
judgment  entered  for  defendant  for  big  costs, 
from  which  plaintiff  prosecutes  this  appeal. 

In  support  of  the  appeal  It  Is  urged  quite 
earnestly  that  tbe  action  Is  one  for  breach 
of  contract  to  effect  a  cure ;  but  It  appears 
quite  plain  to  ua,  from  a  consideration  of  the 
allegations  of  the  complaint  above  recited, 
that  the  action  sounds  in  tort,  and  Is  for  tbe 
recovery  of  damages  for  the  def^dant's 
wrongful  act  or  neglect  thus  bringing  It 
wltbln  the  operation  of  the  section  ot  the 
Code  referred  to.  We  think  this  case  is  dis- 
posed of  by  what  Is  said  In  Basler  v.  Sacra- 
mento, etc,  Co.,  166  Cat  33,  134  Pac.  993, 
where  Mr,  Ju8tl(»  Melvln,  o^r  diaciuslnx 
numerons  antborlttes,  concludes  the  oonrt^s 
opinion  as  follows; 

"We  see  no  escape  from  the  reaaoning  of  tbe 
foregoing  authorities.   Tbe  demorier  was  prap- 


erl;  sustained,  for  the  reuou'  that  tbe  eanse  of 
action  was  pleaded  as  one  arising  ex  delicto;  but 
even  tf  we  should  regard  it  as  arising  upon  con- 
tract, nevertheless  the  damages  aouKbt  are  di- 
rectly referable  to  the  personal  injunes  snffered 
by  Mra.  Basler,  and  consequently  tbe  time  for 
the  commencement  of  the  action  is  limited  by  the 
terms  of  subdivision  3  of  section  340  of  the  Code 
of  Civil  Procedure." 

See,  also,  Harding  v.  liberty  Hospital 
Corp.,  171  Pac.  08. 
The  Judgment  Is  affirmed. 


MATER  T.  GOLDMAN.   (Civ.  2245.) 
(District  Court  of  Appeal,  First  District  Cali- 

fornia.  Oct  24, 1917.) 
AmAL  AHo  Ebbob  9»9T7(S)  —  Mbw  Tbxal 

«3b6— DUOBKION  OFTBUX  COITBT— HotIOR. 

An  order  granting  plamtiff  a  new  trial  rests 
largely  in  the  trial  court's  discretion,  and  will 
not  be  reversed  where  based  upon  sharply  con- 
flicting evidence. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  W.  M.  Ocmley, 
Judge. 

Action  Samuel  A.  Mayer  against  Isaac 
QoMman.  From  an  order  granting  idalntlff 
a  new  trial,  defendant  appeals.  Afflnued* 

M.  H.  Wascawits,  of  Ban  Francisco^  for 
appaOant  Henry  O.  W.  Dlnkdiqpiei,  of  San 
Frandscot  for  reapondent 

PER  CURIAM.  In  this  action,  after  judg- 
ment t<a  defendant  for  his  costs,  fba  trial 
court  granted  plainttfrB  motion  for  a  new 
trial  which  was  based  upon  the  grounds, 
among  others,  that  the  evidence  was  insuffi- 
cient to  Justify  certain  flndings,  and  that 
tbe  court  failed  to  And  upon  material  Issues. 
Defendant  appeals. 

As  has  been  so  often  stated  by  ajfoeWtLto 
courts,  the  granting  of  a  motion  for  a  new 
trial  or  its  refusal  is  large^  a  matter  ot 
discretion  in  the  trial  court,  and  where,  aa 
here,  the  evidence  Is  sharply  conflicting,  the 
court  may  well,  upon  consideraUon  of  a  mo> 
tlon  for  a  new  trial,  take  a  different  view 
of  Its  effect  }:ban  upon  its  first  presentation, 
and  arrive  at  the  conclusion  that  Its  findings 
as  made  are  insuffidently  supported  by  It 
With  the  discretion  of  tbe  court  thus  «cer- 
dsed  this  court  will  not  interfere 

The  order  Is  affirmed. 


In  re  LEFAVOB. 
LEFAVOR  T.  LUDOLPB. 

(Civ.  2377.) 

(District  Court  <tf  Appeal,  Second  District  Call- 
fomia.   Oct  26,  1917.) 

1.  NBWBPAPEBS  ^s<^(8)r-GBin0BAt.  ClBOUU- 
TXOK. 

A  "newspaper  of  general  circulation,"  as 
contemplated  In  PoL  Code,  f  4460.  providing 
that  such  paper  must  be  ona,"establisbed,  pub* 
lished  and  printed"  for  one  year  in  a  certain 
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place,  BMd  net  be  setaeSy  prtated  st  tlie  place 

of  cirenlatioo,  at  leait  not  aninteiruptedlj. 

2.  NEWBPAPKBB  «S3S(1)— GinxBAi.  Giboou- 

TTsder  PoL  Code,  I  4460,  prorldlnff  that  a 
paper,  to  become  a  ''newspaper  of  general  cir- 
cofation,"  must  be  pnblislied  for  a  year,  the 
cbansiiif  of  the  name  of  a  p^er  during  anch 
year  from  "the  Watte  Advertieer"  to  "the  Ad- 
Tertieer"  did  not  change  Its  character  or  destroy 
fte  tdentitT. 

Appeal  from  Superior  Oourt,  Loe  Angeles 
Gonnly;  (Siartes  Monroe,  Judge. 

In  the  mattw  of  the  M^catlon  by  W.  h. 
LeftiTor  to  ieeare  a  judgment  declaring  a 
newspaper  pubUahed  In  tbe  city  of  Watte  to 
be  a  newqiaper  of  general  drcnlatlon,  con- 
teated  by  P.  H.  LiidoliaL  From  a  judgment 
denying  his  prayer,  tbe  applicant  appeals. 
Herersed,  with  directions  to  enter  Judgment 
for  petitioner. 

Neigbbours,  Hoag  A  Burke,  of  Los  Angeles, 
for  appellant.  A.  B.  Holston  and  S.  C. 
S^aefOT,  botb  of  lios  Angeles,  and  Peebles 
Shoaft,  of  Watta,  for  respondent 

JAMES,  J.  Appellant  herein  petitioned  tbe 
sup^or  court  for  the  purpose  of  securing  a 
Judgment  declaring  a  newspaper  pnbUsbed  in 
the  dty  of  Watts  to  be  a  newspaper  of  gen- 
eral circulation,  as  defined  in  sectlOB  4460  of 
the  Political  Code.  We  quote  the  section: 

"A  newspaper  of  geiMral  cireidatl«  is  a  news- 
paper pnblinMd  for  tlM  dlwemlnetion  <rf  local 
or  td^raphic  news  and  intelligence  of  a  general 
character,  haniu:  a  bona  fide  subscription  list 
of  paying  subscriberfl,  and  which  shall  have  been 
estabudied,  printed  and  published  at  regular 
interrals,  in  tiie  state,  coon^,  dty^  city  and 
county,  or  town,  where  such  publication,  notice 
hy  publication,  or  official  advertising  is  given 
or  made,  for  at  least  one  year  preceding  the  date 
of  such  pubUeation,  notice  or  advertiaemeiit.  A 
newsoaper  devoted  to  tbe  interests;  or  published 
for  tae  entertainment  or  inatruction  of  a  par- 
ticular daas,  profession,  trade,  calling,  race,  or 
denomination,  or  for  any  number  of  auch  clanea, 
professions,  trades,  callings,  races  or  denondna- 
time  when  the  avowed  purpose  is  to  entertain 
or  instruct  such  classes,  is  not  a  newspaper  of 
general  circulation." 

Section  4462  of  the  same  Code  contains 
provisions  authorizing  this  proceeding  to  be 
broaght  The  trial  Judge  determined  the 
facts  to  be  that  the  newspaper  had  been  pub- 
lished weekly  in  the  city  of  Watts  for  the 
required  time,  and  that  it  was  a  newspaper 
containing  general  newa  Intelligence  as  re- 
quired by  the  act,  A  finding  followed  which 
recited  that  the  newspaper  had  been  "pub- 
lished and  printed"  at  all  such  times,  "ex- 
cept tiiat  for  seven  lames—being  the  Issues 
firom  October  27  to  December  8,  1916,  Inclu- 
alTe— said  newqwper  was  printed  at  tbe  dty 
of  Bedtmdo  Beadi,  Cal.,  and  that  said  news- 
paper and  Its  proprietor  bad  no  press  and  no 
newspaper  plant  at  the  dty  of  Watts,  Oal., 
during  the  time  said  newspaper  was  so  print- 
ed at  said  Redondo  Beadi,  and  that  tbe  th» 
omux  ot  the  paper  never  thereafter  printed 
said  newspaper  at  said  Watts,  Oal. ;  that  a 
new  management  b^n  after  the  said  sev- 


entb  lasne^  to  wit,  December  8, 1916,  printing 
said  newspaper  In  tbe  t^Dce  of  tbe  Obserrar, 
on  tbe  press  of  tbe  Observer,  at  Watts,  C^l." 
Upon  these  flndlngi  Judgment  was  ordered 
and  entered  denying  tbe  prayer  of  the  peti- 
tioner. 

[1]  Vnm  tbeae  flndings.  made  by  the  trial 
Judge,  it  Is  very  ain>arent  that  the  only 
ground  upon  which  tbe  denial  of  tbe  petlUon 
was  made  was  because  seven  Issues  of  the 
newspaper  were  not  actuaUy  "printed"  In  the 
dty  of  Watts.  Hie  nempaper  was  drcolat- 
ed  there  and  was  a  paper  local  to  that  com- 
munity. We  tblnk  to  ctmstme  tbe  statute  In 
sndL  a  dose  and  literal  aenae  la  to  narrow 
ita  meaning  nune  than  waa  intended  the 
Legislature  The  object  to  be  accomplished 
was  to  define  newspapers  in  wfaldi  puNlc 
notices  might  be  made  and  which  would  fair^ 
ly  express  such  notices  to  the  particular  conk* 
munity  intended  to  be  readied.  If  the  trial 
Judge  is  correct  in  his  conclusion,  then  In 
any  case  where  perhaps  a  very  large  newspa- 
per, having  all  the  characteristics  of  a  poUic 
Journal  for  the  dissemination  of  general 
news,  through  acddent  or  otherwise.  Is  oblig- 
ed to  have  its  printing  dcme  outside  of  the 
dty  or  county,  as  the  case  may  be,  even  for 
one  Issue,  its  character  as  a  newspaper  of 
general  drcnlatlon,  within  the  meaning  of 
the  Code,  would  be  destroyed.  Ndtber  could 
such  a  Journal  establish  its  character  in  that 
respect  without  proving  continuous  printing 
of  the  same  without  Interruption  for  tbe  pe- 
riod of  at  least  a  year  within  the  prescribed 
limits.  Tbe  case  of  Bayer  et  al.  v.  Hoboken, 
44  U.  J.  lAw,  131,  is  directly  in  point  There 
a  statute  required  the  printing  of  a  notice  in 
a  newspaper  "printed  and  published"  within 
the  limits  of  a  munldpality.  Hie  newspaper 
in  which  the  publication  was  made  was 
printed  altogether  on  presses  in  the  dty  of 
New  York,  but  was  distributed  in  Hoboken. 
The  court  held  that  such  a  newspaper  was 
"printed  and  published"  as  required  by  the 
statute.  See,  also,  Blcketta  v.  Village  of 
Hyde  Park.  85  HL  110;  Brown's  S^state  v. 
West  Seattle,  43  Wash.  26,  85  Pa&  854 ;  all 
of  whldi  cases  are  dted  in  Stanwood  v.  Oar- 
son,  169  Oal.  640.  147  Pac  562. 

[2]  It  did  appear,  and  was  found  to  be  a 
fact  by  the  court,  that  during  the  year  in 
question  the  name  of  the  newspaper  was 
dianged  from  "the  Watts  Advertiser"  to  "tbe 
Advertiser."  The  mere  dropping  of  a  part 
of  the  wording  in  the  name  did  not  diange 
the  Character  of  the  newspaper,  nor  destroy 
Its  Identity.  We  think  that,  on  the  flndings 
of  fact  as  made  by  the  trial  Judge,  the  prayer 
of  the  petition  should  have  been  granted. 

Tbe  Judgment  la  reveraed,  with  direction 
to  tbe  trial  court  to  eaatee  Judgment  in  favor 
(tf  IMtltlonn>. 

We  coneor:  CONRET,  p.  J.;  WORKS, 
Judge  pro  tem. 
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HATHAWAY  T.OOLBBIi&NetBl.  (ClT.214fiJ 

<I>utriet  Goart  of  Appeal,  Fint  District,  Cali- 
fomla.  Oct  23, 1917.) 

1.  Ijtkrt  Stabls  and  Gabaoe  KBsnSB  9=9 

11 — DiBKCTIONS  TO  DbIVEB. 

Where  plaintiff  wbo  enj^ged  a  tazicab  and 
diracted  the  driver  to  take  her  to  a  hospital,  and 
in  response  to  the  driver's  question  as  to  the  lo- 
cation of  the  hospital  informed  him  that  it  was 
ont  H.  street  on  B.  avenne,  and  the  driver  pro- 
ceeded OQt  that  street,  going  op  two  steep  hills, 
such  statement  was  not  a  direction  that  the 
driver  should  pursue  that  route  on  the  return 

{'oamey;  the  statement  as  to  the  location  of  the 
lospital  being  for  information  of  the  driver. 

2.  New  Teul  «b>6  —  DiscBcnoit  of  Tbial 
Gorar— Pbopkibtt  ow  Ovbbbui,ino.  * 

In  such  case,  where  the  taxicab  skidded  on 
the  retorn  Journe?,  which  was  made  down  the 
two  steep  hills  which  had  been  ascended  on  the 
en^oing  trip,  the  settinf;  aside  of  a  verdict  for 
defendant  and  the  granting  of  a  new  trial  can- 
not, it  appearing  that  the  daj  was  rainy,  be 
deemed  an  abuse  of  discretion,  reviewable  on  ap- 
peal for  the  trial  conrt  miftht  have  deemed  that 
while  it  was  not  negligence  to  go  up  tii«  hiUa, 
it  was  negligenec  to  go  down  the  same. 

A[^>efil  from  Superior  Court,  City  and 
CotiDty  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Martha  R.  Hathaway  agalnat 
Robert  I/.  ColMoan  and  Max  Mamlock,  co- 
partners doing  bnstaess  under  the  name  of 
the  AJco  Taxicab  Company.  From  an  order 
granting  plaintiff  a  new  trial  after  verdict 
in  ttieir  fkvor,  d^endanta  appeal.  Affirmed. 

Edwin  H.  Williams,  of  San  Francisco,  for 
appdlanta.  Edmrd  C.  Harrism  and  Haor 
rice  E.  Uvniam,  both  of  Ban  Frnndaco,  fbr 
respondent 

PEE  CDRIAM.  The  plaintiff  brought  an 
action  against  tiie  defendants  for  damages 
for  personal  injuries  snfCered  wblle  she  was 
riding  In  a  taxicab  <9erated  by  an  agwt  of 
the  defendant  The  case  was  tried  before  a 
Jury,  and  it  resnlted  in  a  verdict  for  ttie  de- 
fendant ;  but  np(m  a  motion  for  a  new  trial, 
made  upon  all  of  the  statutory  grounds,  the 
court  made  a  general  order  granting  a  new 
trial,  and  the  appeal  is  taken  from  that  (n<- 
der. 

The  accident  out  of  wUidi  the  cose  arose 
occurred  in  the  following  manner:  Tbe 
plaintiff,  who  desired  to  go  to  a  certain 
hosidtal  kmown  as  St  Josef's  Hoepital, 
from  flome  point  In  the  busy  section  of  San 
Frandaoo,  engaged  the  taxicab  and  its  driver, 
and  directed  him  to  take  her  to  tbe  St  Jo- 
seph^ HoopitaL  It  amwared  Out  the  driver 
of  the  taxicab  did  not  know  itut  when  the 
hospital  was,  although  he  was  otherwise 
a  trained,  skfflfol.  and  experimced  driver  of 
tazieabs,  having  driven  such  vehicles  In  the 
city  mentioned  for  several  yean,  and  being, 
ns  the  evidence  shows,  familiar  wlOi  the 
streets  of  that  dty.  He  asked  the  plaintiff 
where  St  Joa^b's  Hospital  was,  and  she 
informed  him  ft  was  out  Hai^t  street 'on 
Bnena  Tlsta  avenue.    The  driver  proceed- i 


•d  out  Hai^t  street  and  went  up  two  steep 
hills  to  reach  the  hospital.  Arriving  at  her 

destination  the  plaintiff  all^ted,  went  Into 
the  hospital,  renialned  a  irtille,  and  tlien 
came  out  and  re^itered  the  tazieabs  Tbia 
driver  undertook  to  retum  the  same 
route  he  had  taken  to  readi  the  howltal. 
He  descended  one  of  the  hUls,  which  the  evi- 
dence shows  was  the  only  feasible  route  at 
that  point,  and  arrived  at  Haight  stre^ 
where  there  was  another  hill  to  descend. 
It  had  been  raining  and  the  streets  were 
wet  The  drlvoc  undertook  to  go  down  this 
hill  on  Haight  street  and  on  the  way  down 
the  vehicle  idddded  and  collided  with  a  post 
and  the  plaintiff  was  injured. 

Upon  the  trial  of  the  case  the  plaintiff  un- 
dertook to  show  by  witnesses  tiiat  there 
were  other  routes  by  whldi  the  drlvtt  could 
have  avoided  going  down  this  steep  hill  on 
this  rainy  day;  that  by  taking  a  detour  he 
could  have  avoided  the  steep  declivity.  Hie 
court  refused  to  permit  that  proof  to  be 
made,  to  whidi  refusal  an  exceptlOB  was 
taken.  There  Is,  however,  in  the  record 
some  evidence  that  there  were  other  such 
routes  and  that  the  driver  knew  of  them. 

[1, 1]  The  aK>eUaDts  contend  here  that  the 
verdict  was  properly  in  their  favor,  for  the 
reason  that  the  driver  took  the  route  direct 
ed  by  the  plaintiff,  and  that  as  a  matter  of 
law  the  plaintiff,  having  direoted  the  driver 
to  take  a  particular  route,  cannot  maintain 
an  action  for  damages  If  an  injury  occurs 
wblle  the  driver  la  ob^lng  that  dlrectloo. 
The  evidence,  however,  in  the  case  appar- 
ently in  the  opinion  of  the  trial  court — aS 
It  seems  to  us  also — does  not  go  bo  far  as 
to  amount  to  a  dlrectioa  on  the  part  of  the 
plaintiff  that  the  driver  take  a  particular 
route,  because  wtdle  he  did  not  know  where 
the  particular  hospital  was,  the  evidence 
shows  that  he  knew  all  of  the  streets  of  the 
dty;  that  he  had  driven  up  and  down  this 
particular  street  before;  and  that  the  only 
direction  she  gave  was  the  one  as  to  the 
location  of  the  hospital,  namely  on  Buena 
Vista  avenue,  and  was  not  a  direction  to 
him  to  pursue  a  particular  route.  But  how- 
evw  that  may  be,  that  directlMi  only  had 
reference  to  tihe  route  out  and  up  the  hill, 
and  the  plaintiff  gave  no  dlrectioa  as  to  the 
route  which  the  driver  should  pursue  on  the 
return  journey;  and  it  may  well  be  that 
the  trial  court  took  the  view  that  while  it 
wigttt  not  have  been  dangerous  to  ascend  this 
hill  upon  a  rainy  day,  it  was  a  matter  of 
great  danger  to  undertake  to  descend  it  when 
there  were  other  routes  avallaUe.  It  aeems 
to  us  that  these  consUtentions  may  well 
have  entoed  into  the  conduskm  of  the  court 
In  granting  a  new  trial.  We  think  that  the 
discretion  of  the  conrt  thus  exercised  should 
not  be  interfered  with  under  the  drcum- 
atances. 

i    The  order  Is  affirmed.    "  '  ■ 
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HUTCHINSON  T.  SOOTT,  HA.GNBB  & 

lOLLHa.  (GiT.  sasrti 

(IHfltrict  Court  of  Appeal,  First  District,  Cali- 
fornia. Oct.  29,  1917.  RehearinK  Deoied 
Not.  28.  1917;  Denied  by  Supreme  Coart 
Dec.  27,  1»17.) 

PBinCXFAL  Aim  AOEHT  «S»166(8)  —  ACTS  OT 
AOKHT  —  RfcTXnOlATIOR  -~  KNO  WLEDOX  OF 

CONDmONS. 

Where  a  car  was  placed  with  aa  agent  for 
sale  for  fSOO  cash,  and  the  agent  exchanged  the 
car  and  sot  SSO  caeh,  imd  sent  MOO  to  his  prin- 
cipal tdfing  him  he  had  exehanged  and  had  re- 
cwTcd  that  amount  on  the  trade,  vhich  the 
principal  accepted  conditionally,  there  was  no 
ratification  of  the  exchange,  where  there  was 
no  connection  shown  between  the  $G0  and  the 
$400,  and  the  principal  did  not  know  with 
whom  the  ear  had  heen  exchanged,  or  the  condi- 
tions; because  in  order  to  constitute  a  ratifi- 
cation of  the  nnanthorized  acts  of  an  agent  the 
principai  most  be  fully  advised  aa  to  what  the 
ad^ial  tranaactim  waa  which  the  principal, 
^^ia  acta  or  conduct,  is  to  be  held  to  nave  rat- 
Appeal  fir<Kn  Superior  Oouri;,  Olty  and 
C0U1M7  of  San  FrencbKO!  Bdmund  P.  Uogan. 
Judge. 

Action  by  Joseph  K.  Hutchinson  against 
Scott,  HagnCT  A>  Miller,  a  corXKHnattoD.  Judg- 
ment, for  d^wdant  and  piaintlflF  aMmla. 
Bavened  and  remanded- 

Jos^  K.  HatcUnsoft,  of  San  Francisco, 
In  ^v.  per.  A.  A.  Sanderson,  of  San  Fran- 
ciscot  fbr  respondent 

BICHARDS,  J.  nils  la  an  appeal  from 
a  Judgment  In  defendant's  fovor  Id  an  action 
fbr  tlie  recoTOiy  of  Qie  nocacBslon  of  per- 
sonal pnnierty. 

Cmcemlng  the  facta  of  tiie  case  there  la 
no  substantial  dispute.  The  plalntifC  was  the 
owner  of  a  certain'  automtAile  known  and 
derignated  aa  a  "1916  Hu^noblle  Boadster," 
and  wblcb  he  dedred  to  sell.  "While  on  a  visit 
to  the  east  he  opened  correspondence  with 
a  Mr.  Llewellyn  Jtdmson  regarding  the  sale 
of  bis  machlae,  as  a  result  of  which  he  sent 
the  lattw  a  tel^tram  on  September  20,  191S, 
to  the  effect  that  he  had  Instructed  the  garage 
to  deliver  the  car  to  him,  as  the  plaintiff's 
agent,  for  sale  at  ¥800  cash;  no  delivery  to 
be  made  until  full  price  was  paid.  Johnson 
received  the  car  nnder  this  instruction,  and 
within  a  short  while  thereafter  he  made  an 
exchange  of  it  with  the  defendant  for  a  tour- 
ing car  owned  by  it,  receiving  $50  cash  on 
the  trade.  On  October  22,  1915,  Johnson 
wrote  a  letter  to  the  plaintiff,  who  was  then 
in  New  Tork  City,  that  he  had  after  some  dif- 
ficulty made  a  deal  by  which  he  had  sold  the 
plaintifTa  automobile  for  $400  cash  and  a 
HninnobUe  runabout,  whidi  be  could  sell  for 
the  same  amount  as  soon  as  some  r^irs  were 
made  uptm  It,  and  that  as  somi  aa  sold  he 
would  r^it  the  balance  of  the  purdiase 
price.  He  Indoaed  in  this  letter  a  draft  for 
$400  wbldi  be  thus  claimed  to  haTe  received, 
but  did  nof:  dlsdose  the  name  oC  the  piirdiaser 


of  the  plaintiff's  car.  JJpoa  receiving  this 
letter  the  plaintiff  replied  acknowledging  the 
receipt  of  the  $400  inclosed  and  stating  that: 
"While  I  am  not  entirely  satisfied  with  the 
sale  of  the  car  for  less  than  $800  cash  I  shall 
accept  the  situation  if  I  have  both  your  promise 
to  pay  the  remaining  $400  to  me  in  cash  within 
the  next  thirty  days,  and  a  credit  to  me  of  that 
amount  upon  the  Linz-Sanbom  Motor  Com- 
pany. Please  advise  me  if  y<Hi  can  provide  me 
with  these  assurances." 

The  Llnz-Sanborn  Motor  Company  referred 
to  in  this  reply  was  a  firm  of  dealers  In  auto- 
mobiles with  which  the  plaintiff  had  pre- 
viously been  led  by  Johnson  to  believe  that 
he  was  connected  In  some  responsible  capac- 
ity. Ilecelving  no  reply  from  Johnson,  the 
plaintiff  returned  to  San  Francisco  a  few 
weeks  later  and  began  to  look  the  matter  up. 
He  saw  Johnson  and  could  get  no  satisfaction 
from  him,  either  as  to  whom  he  had  sold  the 
car,  or  as  to  the  terms  of  its  sale,  or  as  to  the 
payment  of  the  balance  of  its  purchase  price; 
hot  he  learned  that  Johnson  had  decdved 
him  with  respect  to  his  connection  with  the 
Una-Sanbmn  Motor  Otnupany  and  that  he 
bad  no  such  connection.  He  finally  learned 
that  his  car  was  In  i>o6sesslon  of  the  de- 
fendant, who  claimed  to  have  purdiaaed  it 
from  Jfdmson.  ^e  plaintiff  tiiereupon  wrote 
a  letter  to  the  defendant  denoontdng  Uie  acts 
of  Johnstm  and  demanding  the  return  of  the 
car,  with  damages  for  Its  depredation  and 
retentiao,  and,  these  demands  being  refused 
by  the  defendant,  the  plalntUT  Instituted  tbe 
present  action. 

Tbe  defendant  In  Its  answer  dalmed  to  be 
the  owner  of  the  car  by  virtue  of  Its  ttans- 
actl<m  with  Johnson  wbldi  it  was  Claimed  tbe 
plaintiff  had  ratified;  but  the  dd!Hidante 
did  not  set  f cotb  In  its  answer  the  details  ct 
the  transactlmi  by  wbldi  It  bad  become  pos- 
sessed of  the  car,  nor  does  it  appear  that  the 
plalntltt  was  Informed  as  to  the  terms  of  the 
transaction  or  <tf  tbe  payment  of  the  $60  by 
tbe  defendant  to  Jobnscm  until  the  trial  of 
the  case. 

The  court  found  that  the  plaintiff  bad  rati- 
fied the  acts  of  J<dmson  in  tbe  iwemlsea  and 
rendored  judgment  In  defoidanf s  Ulvot,  from 
^^cb  judgment  tbe  plaintiff  prosecutes  tbls 
appod. 

Upon  tbe  undisputed  facts  tiam  set  forth,  it 
serans  clear  to  us  that  tbe  finding  d  the  teial 
court  that  tiie  plaintiff  ratified  the  trans- 
actim  between  the  agent  Johnson  and  the 
defendant  finds  no  support  in  tbe  evidence  In 
the  cas&  ^e  instruction  of  the  plaintiff  to 
Johnson  creating  his  agency  and  Investing 
him  with  possession  of  the  car  limited  'jIb 
authority  to  the  making  of  a  cash  sale  of  the 
plaintiff's  automobile  for  the  sum  of  $800, 
and  required  that  no  delivery  of  the  car 
should  be  mnde  until  that  cash  price  had  been 
paid.  The  acts  of  Johnson  In  making  an  ex- 
change  of  the  plaintiff's  car  with  the  de- 
fendffnt  for  another  car  and  $60  were  clearly 
and  grossly  beyond  tbe  scope  of  bis  powers. 
The  transaction  wfal(di  Johnson  reported  to 
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the  plalntUf,  and  whldi  plaintiff,  b7  bla  qnall- 
fied  acceptftuoe  of  It,  la  claimed  to  have  ratl- 
fled,  never  In  fact  occurred,  and,  never  hav- 
ing existed,  of  course  could  not  be  ratified. 
Nor  can  It  be  claimed  that  the  retention  of 
the  $400  sent  to  the  plaintiff  by  Johnson,  or 
bis  qualified  acceptance  of  the  latter's  pur^ 
ported  acts,  oonstltnted  a  ratification  of  the 
real  transaction  between  Johnson  and  the 
defendant,  for  the  all-sufflclent  reason  that 
In  order  to  constitute  a  ratification  of  the  nn- 
nuthorfzed  acts  of  an  agent  the  prlndpal 
must  be  fully  advised  as  to  what  the  actual 
transaction  of  the  agent  was  whldi  the  prin- 
cipal, by  his  acts  or  conduct,  is  to  be  held 
to  have  ratified.  Civ.  Code,  i  2310;  Stemler 
V.  Bass,  153  Cal.  791,  96  Pac.  809;  Lambert 
T.  Gemer,  142  CSal.  399,  76  Pac.  53;  Maze  v. 
Gordon,  96  Oal.  61,  30  Pac.  962;  Meui  v. 
Hogue,  91  Cal.  442,  27  Pac.  744;  Hall  v.  Wells 
&  Sons,  24  Cal.  App.  238,  141  Pac.  53 ;  Palo 
Alto  Mut.  B.  &  li.  Ass'n  v.  First  Nat  Bank, 
164  Pac.  1124. 

In  the  case  at  bar  It  Is  not  pretended  that 
the  plaintiff  knew  anything  whatever  about 
the  actual  transaction  between  Johnson  and 
the  defendant  at  the  time  of  his  receipt  of 
the  letter  from  Johnuon  purporting  to  detail 
a  transaction  for  the  sale  of  his  automobile 
which  was  an  entire  fiction,  or  at  tbe  time 
of  his  qualified  acceptance  of  its  terms,  or  at 
any  time  up  to  the  actual  trial  of  t:ie  cause. 
It  is,  however,  contended  by  the  respondent 
that,  because  the  plaintiff  received  and  re- 
tained the  sum  of  $400  sent  him  by  JiAnson 
as  part  of  the  proceeds  of  a  sale  of  hla  ma- 
chine whldi  had  never  occurred,  be  must  be 
held  to  have  received  and  retained  a  portion 
of  the  benefits  of  the  actnal  tnnsactlon  be- 
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tween  Johnson  and  the  defendant,  and  thus 
to  have  ratified  the  same.  It  is  argued  that 
the  $50  which  was  paid  by  tbe  defendant  to 
Johnsw  Is  to  be  held  to  t>e  induded  in  the 
larger  sum  of  $400  whldi  the  plainUff  rec^v- 
ed  from  Johnson  as  the  result  of  tbe  fictitious 
transaction  which  he  reported  to  him.  There 
are  two  answers  to  this  contention,  the  first 
of  which  Is  that  the  record  does  not  disclose 
any  connection  between  the  $50  paid  to  John- 
son by  the  defendant  and  the  $400  sent  by 
Johnson  to  the  plaintiff,  or  that  he  ever  re- 
tained the  $400  with  knowledge  that  any 
portion  of  It  was  derived  from  the  defendant. 
And  the  second  answer  Is  that  the  plaintiff 
was  never  Informed,  so  far  as  the  record  dis- 
closes, as  to  what  the  transaction  between 
the  defendant  and  Johnson  was,  or  as  to  any 
payment  by  the  defendant  to  Johnaon  of  any 
sum  of  money  whatever  In  the  conrse  of  the 
transactl(m  until  the  actnal  trial  of  the  cause; 
nor  does  It  appear  to  have  been  Intimated  In 
that  trial  that  tbe  plaintiff's  retention  of  the 
money  received  frwn  Johnson  amounted  to 
sudi  an  acc^tance  of  tbe  benefits  of  the 
defendant's  transaction  as  to  prevent  a  recov- 
ery in  this  action.  On  the  contrary,  the  find- 
ings of  the  court  as  to  tbe  plaintiff's  rati- 
fication of  bis  agent's  acta  expressly  lefera 
the  (<ame  to  October  22, 1915,  the  date  of  the 
plaintiff's  qualified  acceptance  of  Johnstai's 
reported  transaction.  These  findings,  as  we 
have  shown,  have  no  support  In  the  undisput- 
ed evidence  in  tbe  ca8& 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  .  LENNON,  P.  J.;  KBBRI- 
QAN.  J. 
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RYAN  T.  WALKER.    (C!t.  1729.) 

(Distiiet  Ooart  of  Appeal,  Third  IMstrict,  Oalt- 
fofnia.  Oct  as,  19170 

1.  BB0KEB8  «3^$  —  CoiaiiBaioN8--8nT- 
ICEB. 

Where  a  real  estate  broker  introdnced  the 
purcbaser  to  the  owner  of  the  property,  he  haa 
done  all  that  the  law  required  of  him  to  entitle 
him  to  his  commiaaion,  even  though  the  owner 
■nbsequently  sella  the  property,  or  a  part  there- 
in at  a  reabced  price. 

2.  Bboekbs  «s948n}— Contbacts— AoTXona. 

Under  Civ.  Code,  {  snbd.  6,  requir- 

ing agreements  authorizing  or  employing  an 
agent  or  broker  to  parchaae  or  sell  real  eetate 
for  compensation  w  a  conuuisBion  to  be  in  writ- 
ing, an  action  wOl  not  lie  by  a  real  estate  bro- 
ker to  recover  upon  a  verbtu  contract  for  com- 
pensation for  nrodndng  a  purchaser  of  r«al  es- 
tate. 

3.  BaoKEBa  «»4S(1)— Beax.  Bstati— "Mid- 

Under  Gv.  Code.  1 1^,  subd.  6.  zeQuiring 
real  estate  employment  contracts  to  be  la  writ- 
ing, there  is  no  distinction  between  a  middle- 
man and  an  agent,  as  applied  to  real  estate 
brokers;  such  brokers  being  middlemen,  whose 
business  is  to  bring  seller  and  buyer  together. 

[Bd.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Agent; 
Middleman^ 

4.  FsAUDB,  Statute  or  «9ll6(8.  4)  —  Bbo- 

KEKAaS  CONTBACTS— FEBSOnAX.TT. 

OiT.  Code,  {  1624,  subd.  6,  requiring  agree- 
ments authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  com- 
pensation to  be  in  writing,  does  not  apply 'to 
an  agent's  contract  for  the  sale  of  personalty. 

6.  Fbauds,  Statute  or  «=»23(^— Debt  or 
Anotheb— Bbokbbage  Contbacts. 

CiT.  Code,  S  1624,  aubd.  2,  pronouncing  in- 
valid  a  special  promise  to  answer  for  the  debt, 
default,  or  mlaouriage  of  another,  haa  n6  ap- 
plication, where  a  prospective  pordiaser  of  real 
estate,  upon  the  aatler'a  refusal  to  pay  a  com- 
mission, promised  to  pay  the  broker  a  certain 
commiwion  in  case  he  purchased  entire  proper- 
ty; such  promise  not  being  one  to  answer  for 
tne  defann  of  the  owner. 

&  NOTATIOir  ^I—Bbokebaqb  ConXEACTB. 

Where  an  owner  of  i>roper^  refused  to  pay 
a  commission  to  a  real  estate  broker,  and  the 
inro^MCtiTe  purchaser  promised  to  pay  such 
commission  in  case  the  deal  was  closed,  the 
transaction  did  not  constitute  a  novation. 

[Bd.  Note.~-For  other  definitions,  see  Words 
and  I^raaea,  -First  and  Second  Series,  Nova- 
tion.] 

7.  PuADins  #s>ig3(6)-<30Hfi.Azirr— DxMUB- 

EXB. 

A  complaint  in  an  action  for  broker's  com- 
mission for  the  sale  of  real  property,  and  also 
for  the  sale  of  perscoml  property,  but  not  stat- 
ing the  two  eaases  of  action  separately,  was  de- 
murrable, under  Code  Civ.  Proc  S  wO,  subd. 

5.  providing  that  the  defendant  may  demur 
where  several  cause*  of  action  have  not  been 
separately  stated. 

8.  BbOSEBS  <S»40— CONTEAOT  — ■  CONSIDEEA- 

■noir. 

A  promise  by  a  ^wpective  purchaser  of 
perscmal  property  to  a  broker  to  pay  a  commls- 
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sion  in  case  he  purdiaaed  was  not  enforceable, 
though  part  ot  the  persooalty  was  eubsequently 
purchased  from  the  owner  without  tlie  broker  s 
intervention;  the  agreement  not  being  supported 
by  a  sufficient  conaideration. 

Aiq^eal  from  Superior  Court,  Tulare  Coun- 
ty;  W.  B.  Wallace,  Judge. 

Actton  by  Maurl<»  F.  Byaa  against  S.  U. 
Walker.  Judgment  fOr  defeodant,  and  plain- 
tiff appeals.  Affirmed. 

•T.  B.  Ulark,  of  VIsalia,  for  appellant 
Uaurlce  B.  Power,  of  Vlsalla,  for  respond- 
ent 

BUBNETTX,  J.  The  appeal  M  from  a  Judg- 
ment of  dlamlBsal  after  a  demurrer  to  the 
second  amended  complaint  bad  been  sustain- 
ed. The  complaint  Itself  Is  ratber  a  curious 
piece  of  composition.  It  abounds  In  eviden- 
tiary and  redundant  matter.  It  comprises 
over  12  pages  of  ttie  transcript  wbereas  ev- 
ery material  allegation  could  bave  been  ex- 
pressed In  one-fourtli  that  apace.  It  Is  un- 
fortunate that  the  pleader  did  not  carefully 
consult  the  case  ot  Green  r.  Palmer,  15  Gal. 
412,  76  Am.  Dec  4^,  before  drawing  bis 
complaint  If  be  bad  done  ao,  he  probably 
would  bare  saved  blmselX  much  trouble  and 
the  court  considerable  anxiety  In  the  effort 
to  determine  tbe  theory  of  bis  cause  ot  ac- 
tion. It  appears  to  be  an  action  for  tbe  re- 
covery of  a  commission  for  tbe  sale  of  real 
and  personal  property.  It  appears  without 
question  that  there  was  an  oral  contract  en- 
tered Into  wUh  the  owner  of  the  property  In 
tbe  beginning.  The  contract  seems  there- 
after to  have  been  canceled,  and  a  new  con- 
tract mode  with  tbe  defendant  the  respond- 
ent her^n.  To  Indicate  the  nature  of  tbe 
said  contract  It  is  probably  sufUcient  to  quote 
the  seventh  paragraph  of  tbe  second  amend- 
ed complaint,  as  follows: 

"That  plaintiff  thereupon  called  tbe  attentiob 
of  said  Mr.  Leebon  to  toe  fact  that  the  defend- 
ant was  a  customer  whom  he  had  produced,  pur- 
suant to  the  agreement  of  Mr.  Ijeebon  to  com- 
pouate  him  for  his  services,  and  that  he  ex- 
pected compensation  at  the  rate  of  5  per  cent, 
on  the  sale  price  if  Mr.  Leebon  sold  to  defend- 
ant. Mr.  Leebon  then  informed  plaintiff  that 
if  he  should  sell  the  property  for  less  than  $80,- 
000  he  could  not  pay  plaiutiS  5  per  cent  on  the 
same.  Whereupon  plaintiff  remarked:  'This 
man  is  my  customer;  if  you  sell  to  him,  I 
will  expect  you  to  pay  me  aa  you  agreed  to  do.' 
In  rep&  Mr.  Leebon  said:  'If  I  am  obliged  to 
pay  you  5  per  cent,  on  a  less  sum  than  $80,000, 
we  will  just  caU  the  trade  off.*  And  he  then 
and  there  turned  to  walk  away.  Defendant 
then  spoke  to  Mr.  Leebon  and  said:  'Ilold  on. 
Mr.  Leebon ;   if  I  buy  this  property,  I  will 

fay  Mr.  Byan  5  per  cent,  on  whatever  amount 
agree  to  pay  for  it.'  Whereupon  plaintiff  ask- 
ed the  defendant:  'Is  that  rubt?*  And  the  de- 
fendant answered:  *Yea;  I  will  pay  you  ipyself  .* 
Defendant  and  Mr.  Leebon  then  engaged  in  some 
further  conversation,'  but  did  not  at  that  time 
agree  upon  terms,  and  no  deal  was  consummat- 
ed that  day,,  between  defendant  and  Mr.  Lee- 
bon,  and  plaintiff  and  defendant  returned  to  Ti- 
salia." 
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[1]  It  tluu  appMTt,  In  'oonnecHon  with  the 
fourth  and  fifth  paragraphs  of  ttie  WKnplalnty 
that  the  owner  ttf  the  property  tmdertotA  to 
pay  I3ie  a^nt  a  commlaston  tor  lindlns  a 
purdiaaer,  and  In  pursuance  <tf  aald  agree- 
ment ptalntiur  did  find  a  pundiaser  In  the 
person  of  the  defendant  There  can  scarce- 
ly be  any  donbt  that  plalntur,  by  Introducing 
defendant  to  tiie  owner,  performed  all  that 
Uie  law  required  of  him  to  entitie  him  to  his 
commission^  even  though  the  Owner  saw  pt 
subsequently  to  sell  Uie  property  or  a  por- 
tion of  it  at  a  reduced  price.  Mattini^y  v. 
Pennle,  106  Cal.  614,  89  Pac.  200,  45  Am.  St 
Kep.  87 ;  Brown  t.  Mason,  155  CaL  166,  99 
Pac.  867,  21  U  B.  A.  (N.  S.)  328. 

[2]  It  is  the  contention,  hmverer,  of  the 
respinident  her^  as  It  was  in  the  court  be- 
low, that  since  the  alleged  promise  was  ver- 
bal. It  is  brought  within  the  prorlslOnB  of 
subdivision  6  of  section  leSSl  of  the  OlvU 
Code,  requlrlnc  agreements  authortzing  or 
employing  an  agent  or  broker  to  purchase  or 
sell  real  estate  for  compensation  or  a  com- 
mission to -be  in  writing.  It  la  therefbre 
contended,  and  it  was  so  held  by  the  trial 
court,  that  plaintiff  counts  upon  a  void  prom- 
ise. A  huge  number  of  cases  is  dted.  Illus- 
trating the  application  of  this  provision  of 
the  Code.  It  is  not  necessary  to  call  atten- 
tion to  all  of  them,  as  ttie  rule  is  reiy  deajv 
ly  stated  in  the  code  itself,  and  there  can 
be  no  question  about  it  in  the  pnqier  case. 
We  content  ourselves  with  referring  to  Do> 
Ian  V.  OToole.  129  Cal.  488,  62  Pac  92; 
Jamison  v.  Hyde.  141  Cal.  109.  74  Paa  685 ; 
Hicks  v.  Post  164  Oal.  22,  96  Pac.  878. 

[3]  Nor  is  it  any  answer  to  this  contention 
that  plaintiff  was  a  "middleman,  and  not  an 
agent,"  as  claimed  by  appellant  His  com- 
plaint aUeees  that  he  was  a  real  estate  bro* 
ker,  and  it  Is  settled  that  a  broker  Is  a  mid- 
dleman, whose  business  is  to  bring  seller  and 
buyer  together.  He  need  have  nothing  to  do 
with  negotiating  the  bargain.  19  Cyc.  186: 
Brown  V.  Mason,  165  Cal.  165,  80  Pac.  867, 
21  L.  A.  A.  (N.  ».)  82&  No  such  dlsUnctlou 
as  claimed  by  appellant  Is  recognized  In  this 
state.  As  to  this  point  certain  cases  are 
cdted  from  other  jorisdlctUHis,  but  they  are 
under  different  statutes  from  that  prevailing 
In  this  Jurisdiction.  Among  the  cases  dted 
is  Deltcfa  V.  Feder,  86  N.  V.  Supp.  802. 
Therein  it  appears  that  the  owner  would  not 
sell  below  a  certain  price  it  compelled  to  pay 
his  agent  a  1  per  cent  commission,  but  that 
he  was  willing  to  sell  tot  a  less  price  If  the 
buyer  would  bind  himself  to  pay  that  CMn- 
mlsslon.  It  appears  that  there  was  a  defi- 
nite agreement  between  the  owaex,  buyer, 
and  agent,  by  whldi  the  owner  was  released 
from  his  obligation  to  the  agent  snd  the 
buyer  in  oonalderatfam  of  obtaining  the  prop- 
erty at  a  reduced  price,  agreed  to  pay  the 
agent  his  commission.  Ttie  sole  point  de- 
cided in  the  case  was  that  the  verdict  of  the 
Jury  most  stand  where  the  evidence  is  con- 


flicting. A  somewhat  dUEereot  Question  was 
presented  In  the  case  of  81egle  v.  Boeena- 
welg,  129  App.  Div.  647, 114  N.  Y.  Snpp.  179; 
it  appearing  therein  that  the  buyer  request- 
ed the  agent  to  do  nothing  and  (o  allow  him 
to  deal  directly  with  the  owner,  the  buyer 
jHRttnisIng  the  agent  a  cunmlasion  for  his  In- 
acthui.  The  vital  ptdnt  In  the  case  was  ap- 
parently whether  the  transaction  was  based 
upon  an  immoral  CMudderatlon,  and  the  court 
held  that  It  was  not.  Some  ot  the  other  de- 
cisions are  to  the  effect  that  contracts  may 
be  oral,  if  not  required  statute  to  be  in 
writing.  Of  coarse,  as  to  this  there  can  be 
no  controversy.  Nor  can  there  be  any  ques- 
tloa  that  a  broker  may  In  some  Instances  re- 
quire commissions  from  both  parties. 

[4]  We  think  that  it  can  be  safely  said 
that,  as  far  as  the  action  concerns  the  agree- 
ment to  imy  a  commission  for  the  sale  of  the 
real  estate,  it  is  wltliln  the  provisions  of 
said  statute  of  frauds,  and  being  Invalid,  it 
cannot  be  enforced,  and  this  applies  to  the 
second  agreement. as  well  as  the  tirst  The 
eomplalnt  shows,  however,  that  the  transac- 
tion related,  not  only  to  real  estate,  but  also 
to  personal  pr<^rty,  and  we  see  no  good 
reason  against  holding  that  it  Is,  therefore, 
severable,  and  such  statute  is  not  applicable 
as  far  as  the  personal  property  is  concerned ; 
such  contract  not  being  required  to  be  In 
writing.  As  to  this  latter  property,  it  may 
be  said,  further,  that  there  Is  an  auction 
In  the  complaint  that: 

"Plaintiff  was  since  the  commencement  of  this 
actioo  informed,  and  he  now  believes,  and  he 
therefore,  Qpon  information  and  belief,  alleges, 
that  defendant  purchased  at  the  time  of  the 
parchase  of  the  said  land,  all  of  the  aforesaid 
personal  propertv  that  was  upon  said  premises, 
and  that  was  embraced  in  said  Leebon's  original 
proposition  to  sell,  and  which  was  separately 
rained,  and  by  defendant  parchased  from  said 
Leebon  at  the  price  of  $15,000." 

[1, 8]  It  is  further  contended  by  respond- 
ent that  Walker's  statement  as  set  out  in 
the  seventh  paragraph  aforesaid,  was  a 
promise  to  answer  for  the  debt  of  l^bon, 
and  therefore  void  under  the  provisions  of 
subdivision  2  ot  said  sectltm  1624,  prmounc- 
Ing  Invalid  **a  special  promise  to  answer  Cor 
the  debt,  deAiult,  or  miscarriage  of  another, 
except  In  the  cases  provided  for  in  section 
2794."  We  are  not  IncUued  to  agree  with 
respondent  in  this  connection.  We  Uifnk  it 
may  fairly  be  inferred  from  the  language  of 
the  complaint  that  the  agreement  between 
plaintiff  and  the  defendant  constituted  an 
independent  contract  It  appears,  In  other 
words,  that  plaintiff  had  first  entered  Into  a 
contract  with  the  owner  of  the  properly  for 
a  commission  ot  5  per  cent;  but  after  pro- 
ducing a  pur<diaser,  said  contract  seems  to 
have  been  rescinded  by  mutual  OHwent 
whereupon  defendant  In  consideration  of  ob- 
taining the  property  at  a  lower  price,  prom- 
ised to  pay  plaintiff  a  commission  of  5  per 
cent  upon  what  he  should  be  reqtdred  to 
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for  said  Teal  estate  and  penonalty.  We 

can  perceive  no  necessary  connection  be- 
tween this  contract  and  the  one  made  with 
the  owner.  Strictly  speaking,  It  la  not  a 
promise  to  ansn-er  for  the  d^ult  of  the 
owner,  nor  Is  It  a  noTatlon. 

In  the  demurrer,  whldi  was  both  general 
and  special,  It  la  claimed  that  the  said  cCHn- 
■plaint  Is  uncertain,  in  that  it  cannot  be  as- 
certained whether  the  cause  of  action  grows 
out  of  a  claim  for  commission  for  the  sale  of 
real  property  or  the  sale  of  peremnal  proper- 
ty, OP  what  portion  of  the  said  f9.700  the 
commission  is  claimed  for  one  or  for  the  oth- 
er ;  furthermore,  that  It  cannot  be  ascertain- 
ed whether  defnidant  ever  promised  to  pay 
any  commission  or  any  sum  whatever  for 
the  sale  of  the  personal  prc^rty,  and  that  It 
cannot  be  ascertained  whether  or  not  defend- 
ant prranised  or  agreed  to  pay  any  commls- 
slott  after  or  before  any  aerrloea  were  per- 
formed, If  any  were  performed,  by  the  plain- 
tiff, ^niese  gromids  of  demurrer  may  be  con- 
sidered together.  From  paragraph  7  of  the 
complaint,  considered  In  connection  with 
what  precedes,  the  conclusion  would  follow 
that  the  parties  had  Id  view  both  the  real 
and  personal  pnqiierty,  but  In  paragraph  8 
we  find  this  allegation: 

Tniat  on  the  return  trip  to  Vlsalia  on  the 
occasion  last  aforcaaid.  denodaiit  and  plaintiff 
talked  over  the  possibUity  of  handling  the  prop- 
er^ and  defendant  remarked  to  plaintifE:  'Xou 
are  now  interested  In  the  deal,  5  per  cent  on 
whatever  price  I  pay  for  the  property,  and  nn- 
lees  I  can  get  it  at  a  price  a  sreat  deal  below 
what  Ur.  Leebon  now  holds  it  at,  I  cannot 
handle  it,  therefore,  if  you  make  anything  out 
of  the  deal  you  should  assist  me  in  buying  the 
property  as  low  as  possible  and  if  I  could  get 
the  rand  for  a  fair  price,  and  leave  the  person- 
al property  out,  I  think  I  could  handle  it,  but 
I  don't  want  to  get  mixed  up  with  the  chattel 
morteage  on  the  personal  property.* " 

This  would  seem  to  qualify  the  promise  as 
to  the  persona]  property  and  contlne  It  to 
the  realty.  It  does  at  least  indicate  an  in- 
tention on  the  part  of  respondent  that  ap- 
pellant should  do  nothing  toward  the  pur- 
<^ase  of  the  personalty,  and  we  And  that 
appellant  acted  upon  the  statement  and  ac- 
tually performed  no  service  for  respondent 
In  that  particular. 

[7]  As  to  the  point  In  reference  to  the  ap- 
portionment of  the  $2,700,  It  does  appear, 
as  we  have  seen,  that  the  personal  prop- 
erty was  sold  for  the  sum  of  $15,000,  and  It 
Is  a  mere  matter  of  computation  to  deter- 
mine how  much  of  the  commission  was 
claimed  for  that:  sale.  Another  gronnd  of 
special  demurrer  was  that: 

"Two  causes  of  action  are  united  in  said  com- 
plaint, the  ooe  for  the  commission  growing  out 
of  the  transfer  of  real  property,  and  the  other 
for  the  commission  growing  out  of  the  transfer 
of  personal  propci'ty,  and  aai-i  ciiuses  of  action 
are  not  separately  stated." 

It  seems  clear  that  this  position  is  well 
taken,  and  that  for  this  reason  the  com- 
plaint was  demurrable  under  subdivision  6 
of  section  480  of  the  Oode  of  Olvll  Proce- 
dure. 


:.  [I]  The  other  crltlelsm,  toonovar,  suggest- 
ed by  the  general'  denuner  of  respondent, 
seems  to  InvcAve  a  fatal  defect  in  the  com- 
plaint In  coosiderlng  It  we  must,  of  course, 
keep  in  view  the  fact  that  the  ctmtract  with 
respondent  was  entirely  distinct  from  the 
one  made  with  the  owner,  and  that  the  real 
property  must  be  eliminated  from  consider- 
ation. Then  the  question  arises  whether 
plaintiff  earned  any  commission,  as  against 
the  defendant,  for  the  sale  of  the  personal 
property.  If  so,  he  must  have  performed 
some  service  for  the  defendant  In  connec- 
tion with  said  sale.  It  is  not  sufficient  that 
he  may  have  earned  his  commission  as 
against  the  owner  by  bringing  the  vendor 
and  vendee  together,  since  that  service  re- 
lated to  the  first  contract  and  had  been  com- 
pleted when  the  second  contract  was  made 
with  the  purchaser,  and  it  would  seem,  on 
familiar  principles,  that  the  plaintiff,  In  or- 
der to  earn  his  commission  on  the  sale  of 
said  personalty,  must  have  performed  some 
service  to  effect  said  sale;  but  we  look  in 
vain  through  the  complaint  to  find  any  such 
allegation.  It  does  not  appear  that  plaintiff 
had  any  further  communication)  whatever 
with  the  owner  In  reference  to  said  person- 
alty, nor  that  he  made  any  effort  to  bring 
the  parties  together  In  relation  to  It  It  is 
true^  he  performed  some  service  In  regard 
to  the  real  property,  but  that  cannot  be 
considered,  as  before  stated. 

In  fact  immediately  after  the  agreement 
relied  upon  by  plaintiff,  he  was  Informed 
by  defendant,  as  we  have  seen,  that  he,  the 
latter,  did  not  desire  to  purchase  said  per- 
sonalty, and  it  seems  defendant  purchased  it 
without  the  knowledge  of  plaintiff.  We  can 
see  no  principle,  therefore,  upon  which  it 
can  be  held  that  plaintiff  can  recover  from 
defendant  for  said  sale.  The  promise  to 
[>ay,  if  made,  was  entirely  without  oonslder- 
ation,  and  cannot  be  enforced.  It  amounts 
to  no  more  than  tUs:  Defendant  says  to 
plaintiff: 

"If  I  buy  the  whole  of  this  property  for  less 
than  $80,000,  I  will  pay  you  a  5  per  cent, 
commission  on  the  purchase  price." 

Defendant  did  thereafter  purdiase  the 
personalty  for  $15,000  without  any  aid  what- 
ever from  plaintiff^;-  Indeed,  as  we  have 
seen,  it  was  under^o^ -that  plaintiff  was  to 
perform  no  service  in  that  connection. 

There  was  no  benefit  conferred  upon  de- 
fendant, no  prejudice  suffered  by  plaintiff 
In  consequence  of  said  promise,  nor  was  it 
Intended  that:  there  should  be.  The  prom- 
ise, therefore,  was  without  consideration  and 
void  as  far  as  the  personal  proi>erty  was 
concerned.  Or  the  promise  may  be  consid- 
ered OS  Implying  that  the  services  would  be 
performed,  and  since  there  was  no  perform- 
ance, to  Its  entire  extent  the  promise  failed. 

We  think  the  Judgment  should  be  affirm- 
ed ;  and  it  Is  so  ordered. 

We  concur:   OHIPMAN,  P.  J.;  HART,  J. 
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PEOPLE}  T.  OAVAIiA.   (Gr.  301.) 

(DIaftrict  Court  of  Appenl,  Third  District,  Cali- 
fornia.  Oct  27.  1917.   ReheariDK  Denied 
b7  Supreme  Court  Dec.  24,  1917.) 

1.  WmfKBSBB    «S»804(4)— lUlCnNITT— XONIN- 
0BIHIHATIN6  TSBTIUONT. 

Under  Pen.  Code,  §  1324.  relative  to  re- 
quiring one  to  testify  against  another,  he  is  not 
immane  from  prosecution  for  the  same  offense, 
where  his  testimonr,  so  given,  not  incrimi- 
nate himself. 

2.  Witnesses  ^30Mi)  —  IiannrixT  ~  6blf- 

iHCBIUinATION-^ATUTB. 
Pen.  Code,  I  1824,  providing  that  an  offend- 
er  compelled  without  warning  to  testify  against 
another  like  offender  shall  be  immune  from  pros- 
ecotiou  for  the  offense,  bis  testimony,  incrimi- 
nating himself,  does  not  apply  to  one  called  as 
witness  on  preliminary  examination  of  another 
without  suspicion  that  be  was  implicated  in 
the  offense. 

S.  Cbiminai,  Law  4=;»1188— AfpeaIi-SIbvebb- 

AL  OF  OBDEB  fob  XEW  TBIAL. 
BevOTSal  of  order  erroneously  granting  new 
trial  will  be  with  direction  for  judgment  on 
verdict. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; Geo.  H.  Gabaniss,  Judge. 

John  Cavala,  after  a  verdict  of  piUty,  was 
granted  a  new  trial,  and  the  People  appeal. 
Reversed,  with  directions. 

U.  43.  W^,  Atty.  Oen.,  and  J.  Cbaa.  Jones, 
D^tar  Atty.  Goi.,  t<a  tbe  People.  H.  A. 
Gabriel,  of  San  Joee,  and  J.  J,  Griffin  and  H. 
S.  Shaffer,  both  of  Merced,  for  respondent 

HART,  3.  Under  an  informatloD  filed 
In  the  superior  conrt  of  Merced  county,  by  tbe 
district  attwney  of  said  county,  the  defend- 
ant was  convicted  of  the  crime  of  grand  lar- 
ceny, In  that  he  did,  on  the  29th  day  of  April, 
1919,  feloniously  steal,  take,  and  drive  away 
a  certain  cow,  the  personal  property  of  J.  B. 
Coito  St  Co.,  a  firm  aigaged  In  tbe  bnalnesa 
of  dairying  In  said  county. 

Tbe  court  below,  upon  the  application  of 
the  defendant,  ordered  a  new  trial,  stating 
the  ground  therefor  as  follows: 

"The  motion  for  a  new  trial  made  herein  is 
granted  on  the  ground  that  the  court  committed 
an  error  in  refusing  to  grant  defendant's  motion 
tiiat  the  action  be  dismissed,  and  that  a  ver- 
dict of  'not  guilty'  be  pro  forma  rendered  In  the 
case,  by  reason  of  his  immunity  from  prosecu- 
tion for  the  offense  charged  in  this  information, 
because  of  testimony  g^ven  by  him  as  a  witness 
upon  tbe  preliminary  lamination  of  that  same 
mattOT  or  charge,  wherein  the  people  were  pros- 
ecuting one  George  A.  Avlla.'*^ 

The  people  appeal  from  said  order.  Ob- 
viously, the  only  question  presented  here  Is 
whether  the  defendant  was  entitled  to  Immu- 
nity from  prosecution  for  the  (Siarge  pre- 
ferred against  him  by  the  infonnatlon  under 
the  terms  of  section  1324  of  the  Penal  Code. 

One  George  M.  Avila  had  previously  been 
prosecuted  In  the  superior  court  fur  the  lden< 
tical  offense  cliarged  against  the  defendant 
here,  and  tbe  latter  testified  in  that  case.  In 
this  case  tbe  defendant  did  not  take  the 


stand,  bat  his  teatlnKmy,  glvai  In  fbe  Avlla 
case,  vras  mtrodnced  by  the  district  attorney 
In  the  present  case.  In  the  Avtla  case,  the 
defendant  practically  admitted  that  he  stole 
the  cow  referred  to  In  the  Information.  It 
appears  that  Avlla  was  engaged  In  the  busi- 
ness of  a  butcher,  and  that  be  did  bis  own 
slaughtering.  On  his  ranch,  where  he  con- 
ducted his  business,  the  defendant,  at  tbe 
time  of  the  comniissioa  of  tbe  larcwy  here 
charged,  had  about  30  bead  of  mllch  cows, 
which  he  bad  left  there  a  day  or  tsvo  before 
the  larceny.  Avlla  was  to  take  care  of  said 
cows  for  tbe  defendant  and  sell  tbe  same 
whenever  tbe  opportunity  to  do  so  presented 
Itself.  Avila  maintained  a  slaughter  house 
for  the  purposes  of  his  business,  but  occasion- 
ally slaughtered  cattle  In  his  bam  on  the 
ranch. 

On  tbe  29th  day  <a  April,  1915,  at  about  half 
past  8  In  the  evening,  and  a  couple  of  hours 
after  he  had  had  supper  at  the  Avila  home 
with  the  family,  tbe  defendant,  having  previ- 
ously left  the  Avlla  place  in  his  automobile, 
returned  to  said  place  and  brought  with  blm 
the  cow  referred  to  In  the  Information.  Ac- 
cording to  his  own  testimMiy  given  in  the 
Avila  case,  the  defendant,  as  he  was  driving 
along  the  road  on  his  return  to  the  Avila 
ranch  and  when  near  the  latter's  house,  ob- 
served a  cow  In  the  road  and  at  the  same 
time  saw  a  man  Jupip  over  the  fence  skirting 
the  road  and  start  to  run.  The  defendant 
yelled  at  the  man,  bnt  the  latter  made  no  re- 
sponse, and  kept  on  running.  He  thereupon 
drove  to  Avlla's  bouse,  there  left  his  machine, 
and  returned  to  get  the  cow,  he  then  suppos- 
ing, so  be  declared,  that  It  was  one  of  his 
cows.  He  drove  tbe  cow  to  Avlla's  place 
and,  on  turning  a  light  on  her,  discovered 
that  the  animal  did  not  belong  to  him.  He 
then  blew  the  horn  on  bis  auto,  and  Avlla 
thereupon  came  out  of  his  bouse  and  went  to 
where  the  defendant  was  standing.  The  lat- 
ter then  requested  Avila  to  kill  the  cow  and 
ship  the  carcass  to  O'Connor  Bros,  at  San 
Joee.  The  defendant  thereupon  left  the 
premises;  and,  in  accordance  with  the  in- 
struction given  blm  by  the  defendant,  Avlla 
that  night  slaughtered  the  cow  and  dressed 
the  carcass  In  his  bam,  bnt  In  tbe  place  of 
shipping  the  beef  as  directed  by  tbe  defend- 
ant, cut  it  into  meat  and  sent  it  out  the  next 
morning  In  a  wagon,  used  by  him  for  that 
purpose,  to  be  peddled  or  sold  to  the  people 
living  in  thef  country  tbereabouts,  explaining 
that  he  bad  forgotten  the  address  to  which 
tbe  defendant  directed  him  to  ship  the  beef, 
and  that  he  would  himself  pay  the  defendant 
for  it  The  defendant  in  his  testimony  at 
the  trial  of  Avlla,  explained  that  the  reason 
that  be  Inatracted  Arila  to  slaut^ter  tbe 
cow  after  discovering  that  the  animal  was 
not  bis  property  was  because  he  "figured  that 
tbe  other  man  was  going  to  get  away  with 
her,  and  I  said  If  the  owner  shows  up,  I  am 


^— spor  ottier  cbmr  see  taiite  topic  snd  KETr-MUHBER  In  alt  K«-Mnmbwed  Dlf  wts  and  Indexw 


Digitized  by 


Google 


OaL) 


PKOPIiK  CATALA 


421 


wilUng  to  pay  f4»  ker—I  am  wlUlng  to  pay 

fix-  the  cow." 

Tbe  owners  of  the  cow,  having  missed  her 
from  tbeix  ranch  the  nMwniiis  after  the 
above  narrated  luddents  occurred,  notified  a 
constable-  of  the  fact,  and  that  officer,  with 
one  of  the  owners  of  the  cow*  thereupon 
started  to  search  for  her.  On  the  afternoon 
of  that  day  they  went  to  Avila's  ran<^,  and 
In  his  bam  they  found  what  they  identified 
as  the  hide  of  the  cow  in  a  roll  on  tdie  floor 
or  ground.  Avila  was  questioned  about  the 
eow,  gave  egnlTocatlug  and  unsatiBfactory 
answers,  and  was  thereupon  plaoed  under 
arrest.  Later  he  was  formally  charged  be- 
fore a  magtetrate  with  the  larceny  of  the 
cow,  and  thereafter  given  a  preliminary  hear- 
ing and  held  tor  trial  tn  the  superior  court 
The  defendant,  as  seen,  waa  called  by  the 
district  attorney  to  testi^  for  tbe  people  at 
the  preliminary  examination  of  Avila. 

At  the  trial  of  the  d^endant,  after  the  peo- 
ple had  presented  and  rested  their  original 
case,  counsel  for  the  defendant  thereupon  in- 
troduced In  evidence  the  defendantfs  testimo- 
ny given  at  the  prdlmlnary  examination  ot 
the  charge  against^  AvUa,  and  upon  said  tes- 
timony and  the  admission  of  the  district  at- 
torney that  sectiiHi  1S24  of  the  Penal  Code 
was  not  at  any  time  read  to  the  defendant 
at  said  ezaminatlon  by  the  Justice  before 
whom  the  proceeding  was  held,  presented  a 
motion  that  the  court  Instruct  the  jury  to  ac- 
quit Gavala  on  the  ground  that,  under  the 
mowing  thus  made,  the  defendant  "Is  Im- 
mune from  prosecution  under  the  provisions" 
of  satd  secti<m.  ^e  court  disallowed  the 
motion,  hut,  as  seen,  granted  the  defendant's 
motion  for  a  new  trial  on  that  ground. 

The  section  of  the  Penal  Code  referred  to 
In  substance  provides  that  a  person  offending 
against  any  of  the  i>eDal  laws  of  this  state 
is  a  competent  witness  against  any  other 
person  so  olf^dlng,  and  may  be  compelled 
to  testify  against  such  other  peram,  and 
that  if  such  person  demands  to  be  excused 
from  BO  testifying  on  the  ground  that  such 
testimony  may  incriminate  himself  he  shall 
not  be  excused,  but  In  that  case  the  testi- 
mony so  given  him  shall  not  thereafter 
be  used  against  him  In  any  criminal  prosecu- 
tion against  him  (except  tor  perjury  In  giv- 
ing such  testimony),  nor  shall  he  be  liable  for 
prosecution  or  ptmlshment  for  the  offense 
with  reference  to  which  such  testimony  was 
given,  etc.;  that  a  person  glvli^  such 
testlmoDy  shall  not  be  ezmpt  £rom  prosecu- 
tion Of  punishment  for  the  offense  with  refer- 
ence to  which  he  may  have  thus  testified  If 
he  so  testifies  voluntarily,  or  \^ere  ha  falls 
to  ask  to  be  excused  as  above  Indicated ;  that 
the  person  so  testifjdng  diall  be  deemed  to 
be  excused  from  testifying,  unless,  before  any 
teatimMiy  Is  given,  etc.,  the  Judge,  foreman, 
or  other  person  presiding  at  such  trial,  etc., 
rtiall  distinctly  "read  this  section  of  this 
Code  to  such  witness,"  etc 


'  It  is  nowhere  made  to  ai^ar  In  the  record 
as  It  Is  presented  before  na  that  Cavala,  ei- 
ther before  or  at  the  time  of  the  preliminary 
examinatira  of  Avila  for  the  oflmm  chargeid 
In  the  Information  against  him,  was  formal- 
ly charged  with  or  otherwise  accused  of  the 
crime  set  out  In  said  information,  or  that  the 
district  attorney  or  any  of  the  other  officers 
connected  with  the  prosecution  of  Avila  then 
or  at  any  time,  until  after  the  trial  of  Avila 
in  the  superior  court  upon  said  charge,  suppos- 
ed or  even  suspected  or  had  any  reason  to  sup- 
pose or  suspect,  other  than  that  growing  out 
of  the  mere  circumstance  of  the  presence  of 
Cavala  at  the  Avila  ranch  when  the  hide  of 
the  animal  was  fotmd  at  said  ranch,  that  the 
defendant  was  In  any  manner  or  degree  con- 
nected with  or  implicated  In  the  commission 
of  said  crime.  On  the  contrary,  in  his  open- 
ing statement  to  the  Jury,  which  is  incorpo- 
rated into  and  made  a  part  of  the  record 
here,  the  district  attorney  declared  that  the 
defendant  was  not  under  arrest  at  the  time 
be  testified  at  the  examination  of  Avila  be- 
fore the  magistrate.  Moreover  there  was 
nothing  in  the  testimony  of  the  defendant 
given  before  the  committing  magistrate  at 
the  hearing  of  the  charge  against  Avila  which 
Incriminated  the  defteulant  or  which  tended 
to  show  that  he  was  connected  tn  any  way 
with  the  commission  of  the  crime.  He  was 
asked  at  the  examination  about  hia  presence 
at  the  ranch  of  Avila  at  the  time  the  latter 
was  arrested ;  wlieOier  he  bad  cattle  of  bis 
own  on  said  ranch,  and,  it  so,  when  he  toc^ 
them  there;  whether  he  acfld  the  stolen  cow 
to  Avila.  He  admitted  having  been  at  the 
Avila  home  at  the  time  the  bide  the  stolen 
cow  waa  discovered  by  the  owner  and  the 
consteble,  and  that  he  was  there  the  prerious 
day  and  evnilng;  that  he  had  the  day  before 
driven  a  number  of  head  ot  his  own  milch 
cows  to  said  ranch  and  left  them  In  charge 
of  Avila ;  that  he  did  not  sell  the  stolen  cow 
to  Avila,  and  knew  nothing  about  the  billing 
of  the  animal  until  Avila  had  told  him  of  it. 
It  appears  that  the  stdLen.  cow,  when  killed, 
was  with  calf  and  that,  upon  slaughtering 
her,  the  calf  was  taken  fnm  her  and  Its  car- 
cass, with  the  hide  imremoved  therefrom, 
left  in  the  bam.  Cavala  was  asked  at  the 
hearing  if  he  knew  that  a  calf  had  been  tak- 
en from  the  cow,  and  he  replied  that  he  knew 
it  only  from  Avila  himself— that  he  never 
saw  the  calf  unUl  the  next  day  after  the  con- 
stable was  at  the  Avila  ranch  looking  for  the 
cow.  He  stated  that  he  sold  one  of  his  own 
cows  to  one  Enos. 

Thus  we  have  given  the  sum  and  sub- 
stance of  Cavala's  testimony  before  the  mag- 
istrate at  the  examination  of  Avila,  and,  as 
before  stated,  there  Is  nothing  In  It  incrimi- 
natory of  the  defendant  or  indicating  that 
the  district  attorney  suspected  him  of  being 
implicated  in  the  crime  or  was  using  him 
as  a  witness  against  Avila  upon  the  assump- 
tion that  he  was  the  latter's  confederate  in 
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the  crime.  In  brief  ud  la  fact,  so  far  as 
the  reowd  sbowB  to  tbe  contrary,  tlie  de- 
fendant's connect?lon  with  the  crime  as  a 
par^  thereto  was  not  developed  or  discover- 
ed until  after  he  had  voluntarily  or  of  his 
own  volition  testified  as  a  witness  for  AvUa 
in  the  latter'e  trial  before  the  superior  court, 
when,  as  we  have  seen,  he  admitted  under 
oath  that  he  stole  the  cow  and  turned  the 
animal  over  to  Avlla  to  be  slan^tered. 

[1}  It  hBs  been  held  that,  to  Justify  the 
application  of  section  1324  of  the  Penal  Code 
where  a  witness  who  has  given  testimony  in 
a  criminal  case  or  proceeding  claims,  under 
said  seetloD,  immunity  from  prosecution  tor 
the  offense  concerning  which  he  has  given 
such  testimony.  It  must  be  made  to  appear 
that  the  testimony  so  given  has  Incriminat- 
ed or  tended  to  incriminate  him.  People  v. 
Blchman,  28  CaL  App.  761,  764, 155  Pac.  142. 
That  case  went  to  the  Supreme  Court  on 
petition  for  a  hearing  In  said  court,  and  the 
petition  was  denied.  We  may,  therefore,  ac- 
cept as  settled  the  rule  aa  thus  stated,  and, 
applying  It  to  this  case,  the  defendant,  not 
having  incriminated  himself  in  the  testimo- 
ny given  by  him  before  the  magistrate  in 
the  Avlla  case,  is  without  a  legal  foundation 
upon  which  to  base  his  claim  to  exemption 
from  prosecution  and  punishment  tor  the 
crime  charged  against  him  in  the  informa- 
tion. 

[2]  But,  if  we  were  to  assume  that  his  tes- 
timony before  the  magistrate  In  that  case 
tended  to  or  did  In  fact  incriminate  Mm  or 
tended  to  or  did  in  fact  show  that  he  was 
implicated  In  the  commission  of  the  crime 
charged  against  Avila  before  the  ma^trate 
and  later  against  himself,  the  fact  that  at 
the  time  he  gave  such  testimony  he  was  not 
formally  or  otherwise  charged  with  the 
crime  or  any  offense  growing  out  of  said 
crime,  and  the  further  fact  that  the  record 
does  not  show  that  he  was  then  even  suspect- 
ed by  the  officers  of  the  law  of  having  been 
in  any  way  connected  with  the  commission 
of  said  or  any  crime  still  remain;  and  while, 
of  course,  we  do  not  hold  that,  to  have  en- 
titled a  witness  to  invoke  the  benefit  of 
section  1324  when  called  and  required  to 
testify  against  a  confederate  In  crime,  he 
must  have  first  been  formally  charged  with 
the  offense  with  reference  to  which  his  tes- 
timony was  so  given,  yet  the  fact  that  the 
defendant  in  this  case  was  not  so  charged  at 
the  time  he  testified  at  the  Avila  hearing 
lends  persuasive  force  to  the  conclusion  to 
be  drawn  from  the  absence  in  the  record  of 
an  afiiroiative  shewing  to  the  contrary  that 
he  was  not,  at  that  time,  supposed  or  be- 
lieved by  the  officers  to  have  been  implicat- 
ed in  the  commission  of  the  offense  to  which 
his  testimony  at  the  bearing  related,  or  not 
used  by  the  district  attorney  as  a  witness  at 
said  hearing  upon  the  theory  or  assumption 
that  be  was  a  confederate  of  Avlla  In  the 
perpetration  of  the  crime  charged  and  un- 
der hearing  against  the  latter.   For  aught 


that  aiveara  in  the  record  to  the  eaatiaxj* 
the  district  attorney,  the  c<»i8taUe  wbo  ar- 
rested Avlla  and  the  magistsate  who  exam- 
ined the  cbarge  against  the  latter,  supposed 
and  aMomed,  when  the  defendant  was  call- 
ed and  sworn  and  testified  as  a  witneee  at 
the  said  preliminary  hearing,  that  the  de- 
fendant had  nothing  to  3o  wtth  the  stealing 
of  the  cow.  Indeed,  fr<»n  the  ^diaracter  of 
the  examination  to  which  the  defraidant  waa 
subjected  by  the  district  attorney  before  the 
magistrate  as  well  aa  the  chuacter  of  the 
testimony  there  given  by  him,  the  natural  In- 
ference Is  that  the  district  attorney  and 
other  ofiicers  did  not  at  that  time  suppose 
or  for  a  moment  entertain  even  a  suspicion 
that  he  committed  or  assisted  in  committing 
the  crime  charged  against  Avila.  And,  in 
the  absMice  of  an  afflrmatlve  showing  that 
the  district  attorney  did  believe  from  his 
investigations  that  the  defendant  was  con- 
nected with  the  commission  of  the  crime,  or 
that  he  was  in  possession  of  evidence  point- 
ing to  the  defendant's  guilty  connection  with 
the  crime,  and  intended  later  to  charge  him 
therewith  and  prosecute  him  therefor,  or 
for  some  other  offense  growing  out  of  tne 
offense  to  which  his  testimony  before  the 
magistrate  related,  we  may  assume  that  the 
district  attorney  then  had  no  testimony 
against  the  defendant,  and,  when  requiring 
him  to  testify  at  the  hearing,  had  no  inten- 
tion or  thought  of  prosecuting  him  for  the 
crime  under  examination  or  any  other  of- 
fense arising  out  of  said  crime.  The  situa- 
tion then  stands  thus:  That  the  district  at- 
torney called  a  witness  to  the  stand  and  re- 
quired him  to  give  testimony  as  to  some  fact 
or  circumataoce  which  he  conceived  might 
tend  to  establish  probable  or  reasonable 
cause  for  believing  that  Avlla  committed 
the  offense  for  which  he  was  being  prelim- 
inarily examined,  and  that,  unexpectedly  to 
that  officer.  It  transpired  or  was  discovered, 
after  the  witness  had  so  testified,  that  he 
had  himself  committed  or  aided  In  the  com- 
mission of  said  crime;  that  section  1324  was 
not  read  to  the  witness,  as  required,  for  the 
very  good  reason  that  his  connection  with 
the  crime  with  reference  to  which  he  so  tes- 
tified was,  when  he  gave  his  testimony,  un- 
known to  the  district  attorney  and  the  mag- 
istrate who  heard  the  case.  Now,  may  it 
justly  be  declared  that  It  was  fairly  and  rea- 
sonably within  the  Intent  or  contemplation 
of  section  1324,  that  in  such  a  case,  the  wit- 
ness might  legally  have  claimed  (section  1324 
was  repealed  by  the  Legislature  of  1D17  and 
■  since  the  trial  of  this  case)  and  hare  been 
entitled  to  Immunity  from  prosecution  and 
punishment  for  his  offense  under  the  terms 
of  said  section?  We  think  not  So  to  hold 
would  compel  a  construction  of  said  section 
which  would,  to  protect  the  rights  of  the 
people  In  criminal  cases,  have  required  that 
said  section  be  read  to  every  witness  called 
by  the  people  to  give  testimony  In  support 
of  the  prosecution  In  every  criminal  case, 
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talnce  it  Is  not  at  kll  unlUtdy  tlwt  some  wlt- 
neas  so  called  and  testifying,  unbeknown  to 
the  district  attorney,  the  Judge  or  Justice  or 
ofllcer  presiding  In  the  proce^ng  (n  which 
sDch  testimony  was  glTOi,  might  have  been 
a  (wrtr  to  the  rery  crime  to  which  bis  tes- 
timony might  have  related  or  subject  to  pros- 
ecution and  punishment  for  some  other  of- 
fense growing  out  of  said  crime  and  upon 
yhldi  such  te^lmony  might  have  some  ma- 
terial bearing.  It  seems  to  us  that  the  sec- 
tion cannot  be  so  construed  without  reduc- 
ing It  to  a  manifest  absurdity.  "The  purpose 
of  the  act,"  said  the  Supreme  Court,  in  the 
Tery  late  case  of  People  v.  Fryer,  167  Paa 
382,  referring  to  said  sectlcm,  "is  to  compel 
a  confederate  In  the  commlasion  ot  cilme  to 
testU!?  against  his  coconfederatea^  whldi 
could  not  be  done  under  the  law  as  it  stood 
prior  to  the  enactment  of  this  section,"  and 
said  section,  proceeded  the  opinion,  "is  based 
on  the  assumption  of  the  guilt  of  the  person 
compeUed  to  testify." 

As  Is  clearly  true  upon  the  record  as  we 
see  it  here,  or  upon  the  assumption  Justified 
by  that  record,  the  defendant  was  not  Intro- 
duced as  a  witness  by  the  people  at  the  AvI- 
la  hearing  upon  the  theory  that  he  was  the 
confederate  of  Avila,  or  that  he  had  any- 
thing to  do  with  the  commisdon  of  the  crime 
with  reference  to  which  he  bo  testified.  It 
did  not  then  appear,  in  other  words,  that 
be  was  of  the  class  of  witnesses  referred  to 
by  said  section  who  were  entitled  to  Invoke 
tile  protection  afforded  to  confederates  in 
crime  called  by  tbe  people  to  give  testimony 
against  their  coconfederate.  He  was  not 
then  a  codefendant  with  Avila  because,  as 
we  have  shown,  he  had  not  at  that  time  been 
jointly  with  the  latter  or  otherwise  formal- 
ly diarged  with  the  commission  of  the  of- 
teoBB.  He  ma,  hi  short,  as  any  other  ordi- 
nary witness  night  be,  called  to  the  witness 
stand  by  Oie  district  attorn^  and  testified 
as  a  witness  for  the  people,  without  any 
knowledge  or  belief  on  the  part  of  the  pros- 
ecuting officer  and  tbe  magistrate  that  he 
was  in  any  manner  or  degree  implicated  in 
the  commissiwi  of  the  crime. 

The  cases  of  People  v.  Knowles,  27  Cal. 
App.  496,  ICS  Paa  137,  and  People  Fryer, 
167  Pac.  882,  are  altogether  different  from 
the  present  case.  In  those  cases,  it  will  be 
noted,  the  witnesses,  before  being  called  by 
the  people  to  testify  concerning  the  offense 
under  ezaminatlon,  were  either  formally 
charged  with  or  were  amenable  to  a  grand 
jury  indictment  for  the  offense  with  refer- 
ence to  which  they  were  asked  and  required 
to  give  testimony  for  the  people,  and  the  rec- 
ords of  those  cases,  as  they  were  presented 
for  review  by  the  appellate  court,  dearly  so 
disclosed.  Such  Is  not  the  case  here,  as  has 
been  shown. 

[t]  We  thlnh  the  learned  trial  judge*  upon 
tbe  record  as  It  la  jwesoited  to  this  court, 


f^  into  error  In  granting  tbe  defendant  a 
new  trial  on  the  ground  stated,  and  tfaen- 
ft>re  the  order  granting  the  same  Is  revers- 
ed, with  directions  to  the  court  below  to 
proceed  with  the  rendition  of  judgment  upon 
the  verdict  as  returned.  People  v.  Tom^, 
20  CaL  App.  672,  686,  180  Pac.  184. 


We  concur: 
NEXT,  J. 


CHIFMAN,  P.  J.;  BDB- 


OOLVSA  it  H.  B.  00.  v.  OLBNN.   (Oiv.  1D36.) 

(District  Court  of  Appeal.  Third  District,  Oali- 
fomU.    Nov.  5,  1917.) 

COUBTS  «=991(1)— FOBKEB  DECISIONS  AS  AtT- 
TB0RITIE8— DbCISIOIT  OV  gUFBKlfll  OOTTBT. 

The  decision  of  the  Supreme  Court  in  a  con- 
demnation suit  was  dedoive  on  an  appeal  to  the 
Court  of  Appeals,  in  a  Bult  to  coDdemn  other 
land  owned  by  a  different  party,  where  the  phys- 
ical conditions  aurroundlDg  the  two  tracts  were 
oubatantially  the  some,  and  the  testimony,  the 
rulings  on  the  important  points,  and  tbe  inBtruc- 
tions  were  practically  the  same,  and  all  the  im- 
portant  points  nrgea  for  a  reversal  bad  been 
passed  upon  and  ovenrnled  by  the  Buprone 
Court 

Appeal  from  Superior  Ooart,  Gleim  Ooon- 
ty;  Wm.  M.  Finch,  Judge. 

Condemnation  proceedings  by  the  Ooluea  ft 
Hamilton  Railroad  Ocnnpany  against  Charles 
H.  Qlenn.  lYom  a  Judgmoit  for  damages 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.  Afflnned. 

See,  also,  25  CaL  App.  6B4,  144  Pae.  983; 
31  Cal.  App.  746, 161  Pac.  1011. 

Frank  Freeman  and  George  Freeman,  both 
of  \miIow,  for  appellant.  Charles  U  Dono- 
hoe  and  W.  T.  Bellen,  JTh  both  ot  Willow, 
for  respondent. 

PER  CUKIAM.  This  action  Is  In  eminent 
domain,  and  was  Initiated  by  the  plaintiff 
for  the  purpose  of  condemning  and  thereby 
acquiring  for  Its  purposes  a  strip  of  land  be- 
longing to  the  defendant  and  comprising,  as 
the  jury  found,  12.18  acres. 

The  Jury  assessed  the  damages  for  tbe 
land  thus  to  be  taken  at  the  sum  of  $2,801.40 
and  for  the  land  not  taken,  because  of  the 
depreciation  In  the  value  thereof  by  reason 
of  its  severance  from  tbe  land  proposed  to 
be  taken  and  the  resulting  damage,  at  the 
sum  of  514,130.  Upon  the  verdict  so  return- 
ed the  court  made  and  caused  to  be  entered 
Judgment,  from  which  and  from  the  order 
denying  the  plaintiff  a  new  trial  tbe  latter 
appeals. 

Tbe  tract  of  land  from  .which  the  strip  Is 
sought  to  be  taken  in  the  present  case  ad- 
joins the  tract  of  land  of  which  a  portion, 
involving  approximately  tbe  area  sought  to 
be  taken  In  this  case,  was  ctmdemned  In  the 
case  of  the  Colusa  &  Hamilton  Railroad  Co. 
V.  Leonard,  167  Pac  878.  Upon  an  examina- 
tion of  the  records  of  the  present  and  the 
said  Leonard  Case,  we  have  found  that  the 
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tfiyalcBl  c(Uidlt]«ui  nuronndtDg  tbe  two 
tracts  of  land  are  substanttally,  U  not  pre- 
rlaely,  tbe  same ;  that  la  to  say,  that  the  two 
tracta  are  similarly  situated  with  respect  to 
the  conditions  that  the  evidence  showed 
would  exist  as  the  result  of  the  building  and 
tbe  running  of  the  railroad  tracks  of  the 
plaintiff,  according  to  the  plan  as  shown, 
through  and  over  the  strips  to  be  taken,  and 
that  each  tract  would  be  equally  subject  to 
the  Increased  danger,  which  it  was  shown 
would  result  to  the  untaken  lands,  from  the 
flood  waters  of  the  Sacramento  river,  in  case 
the  levees  protecting  the  lands  against  said 
stream  were  to  give  way  from  any  of  the 
causes  suggested;  that  therefore  the  ele- 
ments  omtrlbutlng  to  and  forming  the  bases 
determinative  of  tbe  depredatloa  of  the  val- 
ue of  the  lands  not  taken  by  reason  of  the 
severance  therefrom  of  tbe  strips  taken  and 
of  the  use  to  which  the  latter  were  to  be  put 
in  confOnnity  with  the  design  disclosed  by 
the  evidence  were  practically  and  substan- 
tially the  same  in  both  cases. 

Leonard  Case  was  the  first  of  the  two 
cases  to  be  tried  in  the  court  below ;  the 
trial  at  the  instant  case  following  closely 
on  the  termination  of  the  trial  of  the  former. 
The  testimony  in  both  cases  was  practically 
the  same,  the  rulings  upon  the  Important 
points  tbe  same,  and  the  instructions,  so  far 
as  the  principles  of  law  therein  stated  were 
concerned,  were  in  all  substantial  particu- 
lars tbe  same. 

All  the  important  points  urged  herein  for 
a  reversal  of  the  judgment  and  the  order  ap- 
pealed from  were  made  and  presented  In 
the  said  case  of  Colusa  and  Hamilton  R.  R. 
Co.  V.  Leonard,  aupra.  That  case  was  elabo- 
rately and  ably  presented  to  the  Supreme 
Court  on  behalf  of  tbe  appellant  in  a  large 
number  of  voluminous  briefs,  at  which  some 
were  prepared  by  the  attorneys  of  record  in 
the  case,  and  some  by  attorneys  appearing 
amid  curlffi,  and  all  involving  forceful  and 
able  support  of  the  position  of  the  at^llant 
on  tbe  various  points  relied  upon  for  a  re- 
versal. Tbe  Supreme  Court,  in  a  well-con- 
sidered opinion  in  that  case,  after  giving 
mch  ot  tbe  points  so  made  as  it  conceived 
were  of  vital  importance  in  the  determina- 
tion of  Uie  appeal,  held  that  the  record  was 
free  from  snbstantlal  error,  and  bo  affirmed 
the  judgment  and  the  order. 

Although  counsel  for  the  plaintiff  filed  In 
this  case,  on  October  20.  1917,  an  additional 
or  supplemental  brtef  in  which  they  enter  in- 
to an  analytical  examination  of  the  Instruc- 
tions given  herein  with  the  view  of  demon- 
strating that  they  did  not  properly  state  the 
law  upon  the  Question  of  damages,  or,  in 
other  words,  as  to  ttie  ascertainment  of  the 
depre<lation  of  the  value  of  the  untaken 
property,  claiming  that  upon  that  proposi- 
tion the  instructions  were  not  consistent  with 
themselTes,-  and  also  that  they  were  too  ab- 
stract to  furnish  light  upon  the  concrete  ele- 
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menta  entering  Into  the  basis  viptm  whldi 
such  depreciation  may  Justly  be  founded^ 
still  we  are  perfectly  satisfied  that  the  deci- 
sion of  tbe  Suprone  Court  upon  all  the  vital 
points  involved  and  presented  in  the  Leon- 
ard Case  is,  for  the  reasMis  ab<we  stated,  de- 
dsive  of  the  present  case. 

It  may  be  added  that  a  iietitlon  for  a  re- 
hearing of  the  Leonard  Case  was  filed  In  the 
Supreme  Court  and  the  points  therein  decid- 
ed and  herein  urged  by  the  appellant  again 
fully  and  ably  discussed.  A  rehearing  was 
denied  by  that  court 

For  the  reasons  above  stated,  we  can  see 
no  reaiMn  for  spedflcaUy  examining  and  con- 
sidering bwein  tbe  points  made  against  tlte 
validity  of  the  Judgment  and  the  order  ap- 
pealed from.  Accordingly,  upon  the  aut3ior> 
ity  of  the  case  ut  Colusa  &  Hamilton  Rail- 
road Company  v.  Ella  Glenn  Leonard  et  al., 
the  Judgment  and  the  order  whldi  are  the 
bases  ol  these  appeals  are  afihrmed. 


McGRATH  V.  LANGFOBD,  Sheriff  of  Santa 

Clara  County  et  al.    (Civ.  2054.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  Nov.  6,  1917.) 

JUDGUBNT  4^=3412  —  VOIDABLB  JunOUENT  — 
RESTKAtNIKO  ENFOBCEMENT. 
The  court  set  Saturday  afternoon,  which  by 
Code  Civ.  Proc.  |i  10,  133,  134.  has  been  mmle 
a  nonjudicial  period,  for  a  hearing  upon  defeiitl- 
ant's  demurrer.  Although  defendant  failed  to 
appear,  an  order  was  made  on  aald  day  overrul- 
ing his  demurrer,  and  giving  ten  days  in  which 
to  answer,  of  which  fact  defendant  was  notifiod. 
No  answer  being  filed  by_  the  defendant,  judg- 
ment was  rendered  against  him  by  default 
Code  Civ.  Proc.  S  135,  provides  that  if  any 
day  mentioned  in  section  10,  other  than  a  special 
holiday,  happen  to  be  tbe  day  appointed  for  the 
holding  or  sitting  of  court,  or  to  which  it  is  a<l- 
joumea.  It  shall  be  deemed  appointed  for  or 
adjourned  to  the  next  day.  Beld,  that  as  the 
hearing  was  by  operation  of  law  continued  to 
Xtouday,  the  order  was  premature  rather  than 
void,  and  defendant's  only  remedy  was  by  a  di- 
rect attack  in  the  original  proceeding,  and  not 
by  an  action  to  enjoin  a  sale  of  his  proi>erty  un- 
der an  execution  issued  upon  the  judgment 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  E.  O.  McGrath  against  Arthur 
B.  Langford  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed. 

P.  J.  SoUnsky  and  Prank  R.  Wehe,  both  of 
San  rrancisco,  for  appellants.  Beggs  &  Mc- 
Comlsh,  of  San  Jose,  for  respondent. 

LSNNON,  P.  J.  This  is  an  appeal  from  a 
Judgment  In  plaintlCTs  favor  in  an  action 
brought  to  enjoin  the  sale  of  his  property 
upon  an  execution  Issued  upon  a  Judgment  of 
a  Justice's  court  rendered  agalOat  the  plain- 
tiff herein  In  an  action  for  work  and  labor, 
and  also  for  goods  furnished  In  connection 
with  the  operation  of  a  mine,  and  which 
Judgment  defendant  claims  to  be  vf^d. 

The  facts  of  the  case  are  these:  On  or 
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atMKit  JanoBTy  29,  1000,  W.  A.  Lloyd,  one  of 
the  defendants  herein,  commoaced  an  action 
In  the  Justice's  court  of  Hokelumne  town- 
ship, eountr  of  Calaveras,  asainat  the  plain- 
tiff hertin  fta  three  certain  claims  fW  work 
and  labor,  and  goods  sieged  to  have  been 
fumiabed  to  said  plaintiff  and  for  wliU^  he 
hiul  not  been  paid.  SaBamonB  was  duly  1»> 
sued  and  aerred  In  aaid  action,  and  the  de- 
fendant therein  iveasBtlj  appeared  hj  his  at> 
tomey  and  filed  a  demurrer.  The  court,  as 
afllnnatiT6l7  appaan  by  ita  docket,  set  the 
hearing  upon  said  demurrer  for  May  IC, 
lOOe,  at  8  o'clodK  p.  m.  Ibis  date  fdl  uvm 
Saturday,  and  the  stated  time  of  hearing  and 
trial  ctf  ttie  iaanes  (tf  law  ralaed  said  d»> 
nmrrer  was  Saturday  afternoon,  whidi  under 
the  statute  Is  a  legal  h<diday.  Tlie  defendant 
did  not  aniear  in  person  or  by  ooonael  at 
said  time;  but  notwithstanding  the  forego- 
ing facts  the  court  proceeded  to  bear  and 
overrule  said  demurrer,  and  to  order  that 
defendant  be  given  Usa  days  to  answer.  The 
docket  of  the  justice  contains  this  entry: 
"Demurrer  overruled.  Defendant  given  ten 
days  to  answer,  and  so  notified  by  U.  S. 
mall."  No  answer  being  hied  within  the  al- 
lotted time,  judgment  was  rendered  against 
tbe  defendant  for  the  sum  of  $21Q.75  and 
costs.  No  notice  of  the  rendition  of  this 
Judgment  was  shown  to  have  been  given  the 
defendant,  and  nothing  further  was  done  in 
the  case  until  somewhat  more  than  a  year 
later,  when,  aa  the  justice's  docket  shows, 
the  judgment  was  docketed  In  the  judgment 
docket  of  the  superior  court  of  that  county, 
and  an  executiou  was  Issued  to  tbe  sheriff 
of  Santa  Clara  county,  which  was  on  Sep- 
tember 10,  1910,  returned  unserved.  On 
April  13, 1013,  the  plalntur  in  said  former  ac- 
tion caused  another  execution  to  be  Issued, 
directed  to  the  sheriff  of  Santa  Clara  county, 
with  an  Instruction  to  him  to  levy  upon  the 
property  involved  in  this  action,  which  was 
done.  Thereupon  and  on  May  13, 1913,  the  de- 
fendant In  that  action  appeared  In  said  jus- 
tice's court  and  moved  the  court  to  set  aside 
the  said  default  and  judgment,  which  motion 
tbe  court  denied,  whereupon  he  Instituted 
tbe  present  action  to  enjoin  the  levy  of  said 
execution  and  the  sale  of  his  said  property 
thereunder,  setting  forth  In  his  complaint  the 
forgoing  facts,  and  further  averring  that  be 
had  no  notice  or  knowledge  of  the  rendition 
or  entry  of  said  Judgment  until  the  attempt- 
ed levy  of  said  last  execution  In  May,  1913; 
aud  further  alleging  that  he  never  owed  said 
W.  A.  Uoyd  anything,  and  that  said  Lloyd 
never  had  any  cause  of  action  against  him, 
and  that  he  had  a  substantial  defense  to  said 
former  action  upon  the  merits.  The  sheriff 
presented  no  defense  to  this  action,  but  his 
codefendant,  W.  A.  Lloyd,  answered,  and  upon 
the  issues  thus  tendered  the  trial  court  gave 
judgment  in  plaintiff's  favor,  from  which 
judgment  the  d^endant  Lloyd  prosecntea  this 
appcaL 


The  paramount  point  preseiited  upon  this 
appeal  is  whether  the  Judicial  determination 
by  the  justice's  court  of  the  issues  raised  by 
ttke  dAtendant's  demurrer  in  die  case  b^ore 
it  was  void  because  done  upon  and  during  a 
half  holiday,  and  that  any  later  judgment 
which  might  be  rendered  would  be  necessari- 
ly predicated  upon  tbe  ptevloas^  TOld  judi- 
cial action,  and  would  also  be  void. 

Saturday  afternoon  has  been  made  a  non- 
judicial period  by  the  Oode.  Code  Otr.  Froc. 
H  10.  183,  184.  Section  135  of  the  Code  of 
Civil  Procedure  provides  that: 

"tf  any  day  mentioned  in  section  ten  of  this 
Code  other  than  a  special  holiday  happen  to  be 
tbe  day  appointed  for  the  holdinfr  or  sittinx  of 
a  court,  or  to  which  it  is  adjourned,  it  shall  be 
deemed  appointed  for  or  adjourned  to  tbe  next 
day." 

Hence  when  the  court  set  the  hearing  upon 
the  demurrer  for  May  16,  1905,  at  3  o'clock 
p.  m.,  the  time  happening  to  fall  upon  a  Sat- 
urday afternoon,  it  wae  by  operation  of  law 
continued  to  the  following  day,  which  being 
Sunday  was,  in  turn,  by  operation  of  law, 
continued  to  the  following  Monday,  at  which 
time  the  defendant  had  notice  as  a  matter 
of  law  to  appear  for  the  hearing  of  the  de- 
murrer. The  fact  that  the  demurrer  was 
heard  and  overruled  and  the  order  made  that 
defendant  be  glvra  ten  days  to  answer  on 
the  said  Saturday  afternoon,  which  was  be- 
fore the  time  allowed  by  law  for  the  hearing 
of  the  demurrer,  renders  the  order  a  prema- 
ture rather  than  a  void  adjudication.  If  the 
defendant  in  that  action  had  acted  upim  the 
statutory  notice  as  be  should  have  done,  the 
premature  act  of  the  court  would  doubtless 
have  been  corrected  upon  motion,  and  certain- 
ly would  have  been  rectified  vpon  appeal. 
Similarly,  it  has  bera  held  that  the  action  of 
ft  court  in  rendering  a  Judgment  by  defoult 
before  the  time  allowed  the  defendant  to 
answer  had  expired  was  merely  rMdable,  and 
could  only  be  attacked  upon  motion  or  on  ap- 
peal. In  re  Newman,  76  CaX  213,  220,  16 
Pa^  887,  7  Am.  St  Rep.  146. 

The  present  action  Is  one  In  equity  to  re- 
strain the  enfbrcement  of  the  Judgment  ren- 
dMed  in  Qie  former  action  and  claimed  by 
defendant  to  be  void.  Usually  In  a  case 
where  tbe  power  of  a  court  of  equity  ia  In- 
voked to  restrain  the  oiforoement  of  a  Judg- 
ment in  a  court  of  law  the  validity  of  the 
judgment  and  the  apparent  right  of  enforce- 
ment la  conceded.  Metropolis  Sav.  Bank, 
etc.,  V.  Barnet,  165  Cal.  440,  455, 132  Pac  833. 
It  is  only  upon  direct  attack  by  appeal  from 
a  Judgment  by  default  that  there  Is  no  pre- 
sumption in  favor  of  tbe  existence  of  any 
fact  essential  to  the  jurisdlctton  of  the  court 
over  the  defendant  But  when  an  action  is 
brought  in  equity  to  set  aside  a  Judgment  at 
law  the  attack,  althous^  not  collateral,  la  al- 
ways Indirect,  and  such  an  attack  does  not 
question  or  dispute  the  effect  of  the  Judg- 
ment as  an  adjudication,  but  seeks  to  be  re- 
lieved from  its  otfenOm  ivon  eqattable 
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grounds.  EUdilioff  t.  Elditaoff,  107  GaL  42, 
40  Pac.  24,  46  Am.  St  Bep.  UO. 

Defendant's  remedy  was  by  a  direct  pro- 
fieeding  in  the  original  action.  Alderson  t. 
Bell,  »  CaL  81S;  WUtweU  t.  Barbier,  7  Cal. 
54 ;  and  inaamuch  as  opportunity  for  relief 
was  bad  in  the  original  proceedings,  equity 
will  not  now  set  the  judgment  aside.  Glilp* 
man  t.  Bowman,  14  Gal.  167;  Ede  t.  Hasen, 
ei  Gal.  360. 

Judgment  reversed. 

We  concur:  KERBIOAN,  X ;  RXGH- 
ABDS,  J. 


PERRIN  V.  BnLUER  et  al.    (Glv.  172L) 
(District  Gonrt  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct  25.  1917.) 

1.  Statutes  4=»1S8  —  Conbtsuction — Mkajj- 

INO  of  LANOtTAOE. 

The  words  of  a  statute  moat  be  interpreted 
according  to  their  common  acceptation,  and 
if  they  1  lave  a  technical  as  well  as  a  jDopulaz 
meaning  most  be  given  their  popol&r  signiSca- 
tion. 

2,  DmoBSAi.  AHD  NoHStnr  «s»00^— Waitx 
cw  PBOBBonnoR  -~  VAxam  to  Briho  to 

Within  Code  GIt.  Proa  f  683.  providing 
for  the  dismissal  of  any  action,  not  brought 
to  trial  within  five  years  after  the  answer  is 
filed,  the  word  "trial"  refers  to  the  hearing 
and  determination  of  the  issues  at  fact  inyolv- 
ed,  and  the  hearing  on  a  demurrer  is  not  a 
trial. 

[Ed.  Note.'-For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  TriaL] 

8.  DlSWBSAL  AHD  NONeUIT  «S»eO(6y— WANT 

or  PaoaaoDTxon  —  Faiz.ubb  to  Banco  to 

Gode  GIt.  Proc  |  68S,  providing  that  an 
action  sh^  be  dismissed,  unless  brought  to 
trial  within  five  years  after  the  answer  is  filed, 
except  where  the  pattiei  have  stipnlated  In 
writing  tbat  the  time  may  be  utended,  is  man- 
datory, utd  an  action  was  properly  dismissed 
where  more  than  six  years  bad  lBi>sed  from  the 
filiog  of  the  answer,  and  no  written  stlpnla- 
tiflu,  extendinj|the  tline,  had  been  entered  into, 
thongh  plainolrB  attorney  claimed  to  have  been 
reding  on  an  oral  undcrstandtoe  with  defend- 
ant's attorney,  that  the  trial  of  tn»  cause  might 
be  taken  up  at  the  pleasure  of  -^aintifTs  at- 

tOZBV* 

Appeal  from  Snperlor  Gourt  Tehama 
Goonty;  John  F.  MUson,  Judge. 

ActlOD  by  B.  B.  Perrln  against  Oarrle  M. 
Miller  and  another.  From  a  judgment  of  dis- 
missal, plalntifl'  appeals.  Affirmed. 

A.  B.  Bolton  and  Randf^ph  V.  Whiting,  both 
of  San  nrandsco,  tot  appelant  O.  B.  Mc- 
Lani^lln,  of  Sacramento^  and  C  F.  UcLauglk- 
lln,  of  San  Vnmdaoo,  for  respondoita. 

HABT,  J.  The  i^peal  Is  by  the  plaintiff 
fran  a  judgment  of  dlamlasal  because  his 
ftillnre  to  bring  the  action  to  trial  within 
flTc  yeam  after  the  amnrer  waa  fUed,  pursu- 
ant to  the  pnnlaioiu  of  section  683  of  the 
Goda  of  Glvll  Procednrft  Said  aection,  ao 
tar  as  an^Ucabla  hare,  reads: 


*****  Any  aeticHi  huetitfofa  or  hwaafteg 
commenced  shau  bo  dismissed  by  the  court  In 

which  the  same  shall  have  been  commenced  or 
to  which  it  may  be  transferred  on  motion  of 
the  defendant  after  due  notice  to  plaintiff,  or 
by  the  court  on  its  own  motiMi,  unless  such  ac- 
tion is  brought  to  trial  within  five  years  after 
the  defendant  has  filed  Us  answer,  except  where 
the  parties  have  stipulated  in  writing  that  the 
time  may  bo  extended." 

The  complaint  In  this  action  was  filed  on 
October  20,  1906,  and  the  answer  and  cross- 
complaint  on  January  5,  1908.  A  demurrer 
to  the  answer  and  croes-complalnt  was  filed 
on  February  1, 1900,  more  than  six  years  be- 
fore the  motion  to  dismiss  the  action  was 
made.  While  the  record  discloses  the  fact 
that  said  demurrer  was  overruled,  it  does  not 
show  at  what  date  such  action  was  taken, 
but  it  is  stated  in  respondents*  brief  that  It 
occurred  more  tban  fire  years  before  the 
making  of  the  motion  to  dismiss.  Said  mo- 
tion to  dismiss  the  action  was  heard  upon  af- 
fidavits. C.  B.  McLaughlin,  attorney  for  de- 
fendanta  whose  affidavit  was  dated  May  14, 
1915,  deposed  that  at  no  time  since  the  an- 
swer was  filed  had  any  stipulation  been  en- 
tered Into.  In  writing  or  otherwise,  extending 
the  time  in  whldh  said  action  might  be 
brought  to  trial;  that,  In  September,  1913. 
afflaut  and  A.  B.  Bolton,  attorney  for  plain* 
tiff,  bad  a  conversation  In  anbstauce  as  fol- 
lows: 

That  said  Bolton  said  to  affiant :  "We  must 
arrange  to  try  the  case  of  Perrin  v.  Miller. 
It  should  have  been  tried  before  this,  but  Per- 
rin has  had  so  much  trouble  with  the  govern- 
ment and  has  been  so  annoyed,  and  so  mndt 
of  my  time  has  been  taken  np  In  connection 
with  his  difficulties,  that  we  have  never  seen 
our  way  clear  to  try  the  case."  "Hiat  affiant 
replied  to  said  statement:  "We  are  ready  to 
try  the  case  at  any  time,  but  a  date  must  ha 
fixed  which  will  not  interfere  with  my  other 
engagements," 

The  affidavit  of  A.  F.  Bolton,  attorney  for 
plaintiff,  referring  to  said  conversation  with 
Judge  McLaughlin  in  1913,  was  In  practical 
accord  with  the  latter's  statement  regarding 
the  troubles  of  his  dlent  with  the  govern- 
ment, and  proceeded: 

"That  affiant  does  not  remember  the  exact 
conversation  that  took  place  at  that  time  but 
as  affiant  understood  the  substance  thereof,  said 
McLaughlin .  said  hk  would  take  np  the  trial 
of  said  cause  at  the  pleasure  of  affiant :  and  af- 
fiant assured  said  McLauKhlln  that  there  was 
no  ^spositioD  on  the  part  of  affiant  or  said 
Perria  to  put  off  the  trial  ot  the  ease;  that 
the  difficulties  arose  reason  of  the  otmdi- 
tlon  of  the  affairs  of  said  Perrin." 

It  is  also  stated  that:  "affiant,  by  reason  of 
the  understanding  of  affiant,  was  taken  by 
surprise"  when  he  learned  from  Judge  Mc- 
Laughlin, In  March,  1815,  that  his  clients 
were  iTiBlstiug  that  the  causa  be  diamisswf. 
and  "that  afilant  had  relied  upon  aald  un- 
derstanding." 
App^nt,  In  his  hrle(  aays  that: 
"After  the  demurrer  of  tho  plaintiff  to  de- 
fendant's answer  and  croas-complalnt  had  been 
overrnled,  no  notice  of  the  overruling  of  the 
demurrer  was  given  to  the  plaintiff." 
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And  be  fnrther  atatmt 

"If  the  aetioQ  was  brooffht  to  trial  hy  tho 
filing  and  hearing  apon  the  demurrer  to  the 
answer,  then  the  actioa  had  't>een  broufht  to 
trial  and  waa  pending,  and  could  not  be  dis- 
niBsed." 

Tbo  fbllowlng  cases  are  dted  lioldliig  tlut 
"ft  trial  Is  the  examtaiatlon  bef6re  a  com- 
petoit  trllnmal.  *  *  *  of  the  facts  or 
law"— that  la,  "when  a  court  hears  and  de- 
tfermlaes  any  Isme  of  fact  or  ot  law  for  the 
pDipose  of  determining  tile  lights  of  the  par- 
ties, it  may  he  eonstdered  a  trial":  Tr^mbo 
T.  Gomancbo  M,  Co.,  57  Cal.  5M;  Redtngton 
T.  GtHmwril,  90  GaL  02,  27  Pac.  40;  Flagg  T. 
Peterbat^,  9S  Oal.  186,  82  Pac.  868 ;  Botto 
V.  TaDdaiBent,'67  Cal.  882, 7  Paa  753;  Ooldtree 
T.  Bpreckels,  1S5  CaL  668.  67  Pac.  lOM.  Ap- 
p^ant  then  says: 

"At  the  time  of  the  enaotment  of  section  583 
in  leiDS,  the  word  *trial'  had  by  these  decisions 
been  given  a  distinct  meaning. *' 

Said  section  583  wos  first  before  the  Sa- 
preme  Court  In  the  case  of  Romero  t.  Sny- 
der, 167  CaL  216,  13S  Pac.  1002,  wherein  it 
waa  said  that  the  section  fixes— « 

"a  maximom  period  of  five  years,  unon  the  ex- 
piration of  which,  the  delay  is  declared  to  be 
snfBcient  as  a  matter  of  law  and  -the  dismissal 
is  made  aaantetory." 

In  Larktn  ▼.  Superior  Court,  171  Oal.  719, 
154  Pac.  841.  the  court  said: 

"TTnless  the  parties  hare.  In  effect  at  least, 
stipulated  in  TmCing  that  the  action  need  not 
be  brought  to  trial  within  five  years  /rom  tho 
date  of  the  filing  of  the  answer,  it  must  be  dis- 
misBed  at  the  expiration  of  such  five  years,  if 
not  'brooHit  to  trlaT  within  that  time.  •  *  * 
it  is  a  stipnlation  in  writing  extending  the 
five-year  period  that  the  statute  provides  for. 
and  without  such  a  stipulation,  certainly  in  the 
aMenoe  of  some  element  of  estoppel,  there  can 
be  no  tfEectlTe  answer  to  a  nutuHi  to  dismiss, 
if  tho  action  has  not  been  'brought  to  trial' 
within  such  period.  The  language  of  the  stat- 
ute Is  BO  plain  in  this  regard  that  no  other  in- 
tent can  be  attributed  to  the  Legislature.  We 
are  not  concerned  hero  with  the  exact  meaning 
of  the  term  'brought  to  trial^'  for  it  is  manifest 
that  with  whatever  liberahty  we  construe  it 
in  favor  of  plaintiff  here,  this  action  was  not 
brought  to  tnal  within  firt  years  of  the  date  of 
filing  the  answor.** 

In  the  case  befbre  us  it  becomes  necessary 
that  we  should  determine  what  was  the  Inten- 
tion of  the  Lefitelature  when  it  used  the  ex- 
pression, "biDugbt  to  trial." 
[11  Otir  Supreme  Court  has  declared: 
That  "the  words  of  a  statute  most  be  inter- 
preted according  to  their  common  acceptation" 
(Quigley  v.  eorham,  6  Cal.  418.  63  Am.  Dec. 
ISO;  Gross  V.  Fowler,  21  Gal.  393;  Poople  v. 
Beia.  76  Oal.  268;  18  Pac.  309) ;  and  also  that 
"where  a  word,  having  a  technical  as  well  as 
a  popular  meaning,  is  used  In  •  *  •  a  stat- 
ute, the  courts  will  accord  to  it  its  popular  sig- 
nification" (WeUl  V.  Kenfield.  54  Oal.  111). 

[3]  There  can  be  no  question  that,  apply- 
ing the  above  rules  of  construction  to  the 
section  under  consideration,  the  "common  ae- 
c^tatlon"  and  the  "popular  alguUlcation"  of 
the  word  "trial"  most  be  construed  as  re- 
ferring to  a  hearing  and  determination  of 
the  Issues  <tf  fiict  involved.  To  hold  other- 


wliM  would  be  to  tire  to  the  wwrd  a  strained 
and  technical  meaning.  If  the  judge  of  a 
superior  court  in  this  state  should  announce 
that  he  wonld  proceed  to  set  cases  for  trial, 
every  attorn^  present  would  buow  that  be 
meant  that  the  Issues  of  fact  were  to  be 
tried.  There  may  be  several  "trials"  at  Is- 
sues of  law  besides  the  ruling  on  a  demurrer, 
suoh  as  an  order  granting  or  denying  a  mo- ' 
Uon  to  change  the  place  of  trial,  the  ruling 
on  a  request  of  a  party  to  be  jwrmitted  to 
amend  pleadings,  etc.  It  1b  inconceivable 
that,  if  Its  attention  had  been  directed  to 
the  rarlous  "trials"  possible  In  an  action,  the 
Legislature  should  have  been  so  careless  as 
not  to  have  Inserted  In  the  section  .words  def- 
initely Indlcatli^  whether  the  trial  referred 
to  was  one  of  fact  or  of  law. 

[3]  If,  as  we  hold,  the  word  "trial"  means 
the  trial  of  the  issues  of  fact,  we  are  un^e 
to  percdve  any  just  reason  why  the  judg- 
ment should  be  reversed.  Said  sectitm  683 
is  mandatory  in  Its  terms.  It  directs  that: 

An  action  "shall  be  dismissed  by  the  court 
•  • ,  •  except  where  the  parties  have  stipulat- 
ed in  writing  that  the  time  may  be  extended." 

More  than  six  years  had  elapsed  since  the 
filing  of  the  answer,  and  no  written  stipula- 
tion extending  time  had  been  entered  Into. 
If  the  conversation  between  the  counsel  for 
the  respective  parties,  In  September,  1013, 
was  a9  stated  by  appellant's  attorney,  to 
have  prevented  the  terms  of  tlie  sectlOD  from 
applying  to  his  cause  of  action,  the  under- 
standing should  have  been  reduced  to  writing 
In  the  form  of  a  stipulation  to  extend  the 
time  of  trial  and  signed  by  the  attorneys 
for  both  parties.  By  the  entering  Into  of 
such  a  written  stipulation  only  could  the  Im- 
perative mandate  of  the  section  have  been 
made  unavailing  to  the  defendants. 

Much  space  Is  devoted  In  the  briefs  to  a 
discussion  of- various  qliestions  arising  under 
the  pleadings — as  to  who  are  necessary  par- 
ties, whether  the  demurrer  to  defendants' 
cross-conjplalnt  was  properly  overruled,  etc. 
Inasmuch  as  we  hold  that  the  action  was 
properly  dismissed,  we  conceive  It  to  be  unnec- 
essary to  examine  and  decide  the  questions 
thus  discussed. 

The  judgment  is  affirmed. 


We  concur:  GHIPICAN,  P.  J.- 
NBTT,  J. 


BUR- 


BRADLEY  V.  McDonald  et  al.   (OSy.  174&) 
(District  Court  of  Appeal,  Third  District,  Oali- 
fomia.    Oct  31.  1917.) 

1.  Ili:pi.EvrN  «=»72— Patiomt— SumoiBNCY 
OF  Evidence. 

In  an  action  of  daim  and  delivery  by  &  sell- 
er t>t  goods  under  two  contracts,  evidence  .helil 
sufficient  to  support  a  finding  that  the  goods 
under  one  contract  had  been  fully  paid  for. 

2.  BEPT.BVIN  <8=>107  —  JUDOUENT  —  ITHOU- 
TAINTT. 

In  an  action  in  clblm  and  delivery  for  good^i 
sold  under  two  contracts,  where  pofweasion  and 
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dtie  were  found  in  defendant  as  to  tiie  goods 
under  one  contract,  and  poBseBsion  in  defend- 
ant, but  title  to  the  other  goods  in  plaintiff, 
the  plaintiff  cannot  complain  that  there  was  no 
altemat^Te  judgment  for  the  value  of  sudi  part 
of  the  goods  as  d^endant  had  title  to. 

3.  Rkplbtin  «s»107-^nDaiiiinv— Gbbtaintt. 

In  an  action  for  claim  and  deUvery.  where 
there  was  a  finding  that  goods  were  entirely  in 
the  possession  of  one  of  sereral  defendants,  the 
judgment  was  not  void  for  uncertainty  in  simply 
giving  plaintiff  Judgment  for  the  goods  w  their 
value,  as  such  judgment  could  be  only  against 
the  person  in  possession  of  the  goods;  the  find- 
ings constituting  part  of  the  judgment 

Appeal  from  Superior  Oourt,  Kera  Coun- 
ty ;  Howard  A.  Pealra,  Judge. 

Action  In  claim  and  delivery  by  H.  EX 
Bradley  against  Roland  McDonald  and  L. 
Allen.  From  a  partial  judgment  for-  pl&in- 
tilC,  he  appeals.  Affirmed. 

Henry  K.  Norton  and  Wilbur  Bassett,  both 
of  Los  Angeles,  for  ai^Uant  El  L.  Foster 
and  Charles  A.  Bamhart,  both  of  Bakers- 
fleld,  for  respMidenta. 

OBIPMAN,  P.  3.  Flaintlfe  brings  the<  ac- 
tion In  claim  and  delivery  as  the  asaigiiee  of 
the  Bnmawiok-Balhe-Gollender  Company, 
hereinafter  referred  to  as  the  Collender  Com- 
pany. It  is  alleged  in  the  complaint  that  on 
the  10th  day  of  March.  1912,  the  CoUender 
Company  was,  and  ever  since  until  the  17th 
day  of  January,  1912,  has  been,  the  owner 
and  entitled  to  the  Immediate  possession  of 
certain  saloon  fixtures,  the  articles  referred 
to  being  embraced  in  wliat  is  designated  in 
the  record  as  the  first  contract,  and  that  the 
said  CoUender  Company  was  on  the  said 
17th  day  of  January,  1913,  the  owner  and  en- 
titled to  the  Immediate  possession  of  four 
booths  with  four  mahogany  tables  refened 
to  in  the  record  as  ^braced  in  wluit  Is 
termed  the  second  contract  of  sijl^  and  that 
on  the  said  17th  day  of  January,  1913,  said 
company  transferred  and  assigned  all  Its 
right,  title,  and  interest  in  and  to  said  goods 
and  diatt^  to  the  plaintiff,  who  thereupon 
became,  and  ever  since  has  been,  and  is  now 
the  owner  and  mtitled  to  the  possession  of 
the  said  goods  and  chattels,  all  of  which  are 
alleged  to  be  of  the  ralne  of  $2,000;  that  the 
defendants,  Mc'Donald  and  Allen,  "without 
the  consent  of  the  plaintiff  and  against  his 
will,  now  detain  the  said  goods  and  chattels 
from  the  possession  of  said  plaintiff."  It  Is 
also  alleged  "that  the  said  goods  and  chat- 
tels are  now  In  the  actual  possession  of  de- 
fendant L.  Allen,  bat  that  plaintiff  Is  inform- 
ed and  believes,  and  on  such  information  and 
belief  so  alleges  the  t&et  to  be,  that  defend- 
ant Li  Allen  Is  the  i^ent  for  defendant  Mc- 
Donald, and  has  been  at  all  times  and  Is  now 
acting  under  instructions  from  said  defendant 
McDonald  in  this  matter" ;  alleges  that  on 
said  17th  day  of  January,  1913,  and  before 
the  commencement  of  this  action,  plaintiff 
dnnanded  of  d^endants  and  eatAi  of  them 
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possession  of  said  goods,  and  possesaion  was 
refused,  and  that  defendants  and  each  of 
them  still  unlawfully  wlthhdld  and  detain 
the  said  goods  and  chattels  to  the  damage  of 
plaintiff  In  the  sum  of  S2,000. 

A  general  demurrer  was  overruled,  and  de- 
fendants answered;  denied  on  Information 
and  belief  that  the  Collender  Company  was 
the  owner  of  said  goods  as  alleged  in  the 
complaint,  and  denied  that  it  had  transfer- 
red and  assigned  Its  right  in  the  said  goods 
to  the  plaintiff,  and  that  the  plaintiff  is  the 
owner  and  eoUtled  to  the  Immediate  posses- 
sion of  the  same ;  alleged  that  the  said  prop- 
erty .  was  of  no  greater  value  than  $1,000 ; 
denied  that  the  defendants  detain  said  goods 
otherwise  than  as  hereinafter  set  Auth ;  de- 
nied that  the  said  defendant  Allen  Is  the 
agent  of  defendant  McDonald  or  is  acting  un- 
der his  instructions  In  any  manner  or  at  all ; 
denied  tbat  they  unlawfully  withhold  and  de> 
tain  said  goods  from  the  possession  of  plaln- 
tlfl  to  his  damage  as  alleged. 

For  separate  answer  and  defense  the  de- 
fendants allege  that  the  property  described 
In  the  plaintiff's  complaint  was  iiart  of  the 
estate  of  F.  M.  CarriUo^  a  bankrupt,  and  that 
the  trustee  In  bankruptcy,  nndw  and  by  vir- 
tue of  an  order  of  the  referee  In  bankruptcy 
in  and  for  the  county  of  Kern,  sold  at  pabUe 
sale  aU  the  right,  tttla^  and  interest  of  the 
bankrupt,  F.  M.  CorrUlo,  to  the  dtflendant  Ij. 
Allen,  and  that  the  latter  is  now  the  owner 
of  all  the  tight,  title,  and  interat  of  F.  M. 
Oarrillo,  a  bankrupt  as  aforesaid,  and  that 
said  Carrillo  was  dedared  a  tumkn^t  by  the 
United  States  matrict  Court  in  and  for  the 
Souths  District  of  Califmmia,  Northern  Di- 
vide on  or  about  tba  2Btta  day  of  May, 
1912;  that  said  CoUender  Company  sold  the 
said  goods  and  chattela  to  said  Carrilk^  and 
that  he  had  paid  large  sums  of  money  on  ac- 
count of  tlie  puKihase  theieot  and  that  the 
said  Collender  Company  had  failed  to  give 
credit  for  the  full  amount  paid  thereon  by 
sold  CarrOIo,  and  that  these  defendants  have 
demanded  of  sold  Collender  Company  that 
they  give  pnv>er  credit  for  payments  made, 
and  stated  that,  whoi  such  amount  was  as- 
certained, the  defendant  Allen  would  pay  the 
said  Collender  Company  the  correct  amount ; 
allege  that  defendant  Allen  is  willing,  ready, 
and  able  to  pay  the  correct  balance  due 
thereon. 

The  cause  was  tried  by  the  court,  a  Jury 
having  been  expressly  waived,  and  the  court 
made  the  following  findings:  That  it  was 
stipulated  that  plaintiff  was  simply  the  as- 
signee of  the  Collender  Company  for  the  pur- 
pose of  this  suit,  "and  that  all  defenses  rais- 
ed by  the  defendants  were  ai^UcaUe  In  this 
action  against  the  plaintifT' ;  tbat  the  prop- 
erty described  In  plaintiff's  complaint  was 
sold  to  Carrillo  nnder  two  contracts  of  sale, 
the  first  betaig  for  certain  bar  fixtures,  and 
the  second  for  four  booths  and  four  mahog^ 
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any  tabl«a;  that  tbe  first  contrftct  or  «gree* 
meat  for  sale  of  property  referred  to  tbere- 
in  "bad  beaa  fnUy  paid  by  F.  M.  CarrUlo, 
and  tbat  notliliig  was  due  thavm" ;  tltat  It 
was  BttpQlated  by  the  respectire  parties  that 
the  value  of  all  the  personal  property  was 
$1,000;  that  the  property  described  In  plain- 
tiff's complaint  was  part  of  the  estate  of  F. 
M.  Garrillo,  a  bankrupt.  **and  that  the  truth 
'  tee  in  bankruptcy,  J.  W,  McOrath,  the  duly 
appointed,  qnallfled,  and  acting  trustee  in 
bankruptcy  for  the  said  estate,  under  and  by 
Tirtue  of  an  order  of  the  referee  in  bankrupt- 
cy in  and  for  the  county  of  Kern,  state  of 
California,  sold  at  public  Bale  all  the  right, 
title,  and  Interest  of  the  bankrupt,  F.  M.  Car^ 
rillo,  to  the  defendant  L.  Allen,  and  that  the 
deTttidant  H  Allen  was  tbe  owner  of  all  the 
right,  title,  and  Interest  of  F.  M.  Garrillo,  a 
bankrupt,  and  that  tbe  sald^F.  M.  Garrillo 
was  declared  a  bankrupt  *  *  *  on  or 
about  May  25,  1912";  that  the  defendants  do 
not  detain  the  goods  and  chattels  from  the 
possession  of  the  plaintiff  mentioned  in  the 
flnt  contract;  that  the  said  goods  and  chat- 
tels referred  to  in  tbe  second  contract  "are 
in  tbe  actual  poaseasion  of  the  defendant  I* 
AIl^  and  that  L.  Allen  is  not  tbe  agent  of 
defendant  Boland  McDonald,  nor  Is  he  act- 
ing under  instructlona  from  tbe  said  defend- 
ant McDonald  In  tbla  matter" ;  that  before 
the  commencement  of  tbla  action  plaintiff  de- , 
manded  of  the  defendants  at  the  time  and  as 
allseed  Is  the  complaint  tbe  poasesaion  of 
said  goods  and  chattels,  and  defendants  re- 
fused and  stm  rtfnse  to  d^ver  the  same  to 
plaintiff;  that  on  the  ITtb  day  of  January, 
1913,  the  Collrader  Oompany  assigned,  for 
tbe  purposes  of  this  actUm,  all  Its  right  and 
interest  in  said  goods;  ttiat  the  defendants 
lutve  not  damaged  the  plaintiff  In  the  sum  at 
92.000  by  withholding  and  detaining  the  same 
as  aliped ;  that  defendant  Allen  is  the  own- 
er of  and  entitled  to  the  immediate  possea- 
slMi  of  the  goods  mentioned  in  the  first  con- 
tract, "and  that  the  said  contract  for  sale  of 
same  to  F.  M.  Garrillo  bad  been  fully  paid 
and  discha^ied,  and  the  title  to  said  proper- 
ty was  rested  In  F.  M.  Garrillo  at  the  time 
that  the  said  F.  M.  CarrlUo  was  declared  a 
bankrupt,  and  that  the  trustee  in  bankruptcy 
of  his  estate  had  the  titie,  and  right  of  poe- 
serxioD  to  said  property,  and  sold  the  same 
to  the  defendant  I/.  Allen  for  a  valuable  con- 
sideration"; that  the  second  contract  was 
not  paid  In  full  by  Carrlllo,  and  title  to  same 
had  not  passed  from  plaintiff's  assignor,  "but 
that  said  four  booths  and  four  mahogany 
tables  at  all  times  have  been  and  are  now 
the  property  of  the  plaintiff,"  and  that  the 
value  thereof  Is  the  sum  of  $425,  "the  bal- 
ance due  on  the  second  agreement" ;  that  all 
said  pn^iaty  is  now  in  the  possession  at  the 
defendant  L.  Allen. 

As  conclusions  of  law,  the  court  found  that 
defendant  Allen  Is  the  owner  of,  and  entitled 
to  tbe  Immediate  possession  of,  tbe  goods 


mentioned  in  the  first  contract;  that  the 
plaintiff  Is  the  owner  and  entitled  to  the  im- 
mediate possesBlon  of  the  four  booths  and 
four  mahogany  tables  mentioned  In  the  sec- 
ond contract,  "and  in  case  delivery  of  the 
same  cannot  be  had,  then  for  the  value  there- 
of, to  wit,  the  sum  of  $425,  and  plaintiff  Is 
entitled  to  his  costs  of  suit."  Judgment  was 
accordingly  entered. 

By  the  judgment  it  was  ordered,  adjudged,  . 
and  decreed  that  the  defendant  AUen  is  the 
owner  of,  and  entlUed  to  the  immediate  pos- 
session of,  all  the  goods  mentioned  In  the 
first  ccmtract,  but  there  was  no  alternative 
provision  In  that  connection  for  money  Judg- 
ment in  case  possession  could  not  be  deliver- 
ed. As  to  the  second  contract,  tbe  Judgment 
was  tta  immediate  possession  of  the  goods 
therein  meuti<med  "and  In  case  delivery  of 
the  same  cannot  be  bad,  then  for  the  value 
thereof;  to  vlt,  the  sum  of  1426,  together 
with  interest  thereon  at  tbe  rate  (tf  7  per 
cent,  par  annum  fr<»n  date  until  paid." 
Plaintiff  appeals  from  the  jndpnent 

No  contentifm  arises  concerning  tbe  second 
of  theae  oontracts^  and  it- need  not  be  oon- 
ddered.  Ttie  qaeatifm  hen  la  almidy:  Is  tbe 
finding  supported  by  tbe  eridemce  that  the 
first  contract  was  ftdly  paldT  anils'  contract 
In  vttect  provides  for  a  conditional  lale,  and 
totA  the  form  of  a  lease  for  tiie  term  of  12 
months 'and  2  days  from  date  Qlarch  29, 
191(^  on  the  following  terms: 

upon  the  execution  of  the  contract,  and 
the  farther  Bum  of  $80  to  be  paid  on  the  Ist  day 
of  every  month  ensuing,  commencing  May  1. 
1910,  until  tbe  fuU  term  of  11  months  and  2 
days  from  this  date  shall  bavs  expired;  said 
paymento  being  for  the  rental  use  and  wear 
of  said  property." 

Tbe  purchaser,  GarrlUo.  was  to  keep  tbe 
property  in  good  repair  and  return  the  same 
at  the  opiration  at  tbe  term  in  good  order, 
reasonable  wear  and  tear  tbo^of  excepted, 
"It  being  special^  agreed  tiiat  fbe  title  to 
all  said  proper^  Is  and  shall  remain  vested  In 
said  party  of  tbe  first  part  [the  CoUender 
Company],"  The  purchaser  was  to  keep  the 
property  insured,  the  CoUender  Company  to 
take  out  tbe  p<^<des  at  the  pundiaser'a  ex- 
pense; purdtaser  also  to  pay  all  taxes  as- 
sessed upon  the  property;  interest  at  8  per 
cent  was  to  be  charged  on  unpaid  install- 
ments. It  was  further  provided  that  uptm  full 
perfwmance  <m  bU  part  the  purchaser 
the  CoUender  Company  would  sell  and  con- 
vey the  said  xtnverty  to  tbe  purdiaser,  Car- 
rUlo,  on  the  1st  day  of  April,  1911,  for  the 
sum  of  $106.80. 

Witness  F.  P.  Slmpstm,  called  for  plain- 
tiff, testified  that  he  was  vice  preddent  of 
the  Colleader  Cmnpany.  and  acquainted  with 
all  tbe  facta  rating  to  these  contracts.  He 
testified: 

"Neither  Mr.  Garrillo  nor  any  one  acting  for 
him  has  paid  to  the  company  or  offered  to  pay 
to  tbe  company  or  tendered  to  the  etnapany  any 
money  or  any  property  in  payment  of  all  of  the 
money  called  for  in  uia  fint  eoatrmct  covering 
the  bar  fixtnrea." 
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On  crbss-fexamlnatlcm,  and  reftrrin^  to  the 
first  coitract,  he  testified: 

"Mr.  Camllo  failed  to  keep  th«  termB  of  hia 
contract,  because  be  failed  to  pay  tbe  inaor- 
ance  on  the  property  corered  by  that  contracL 
It  was  my  recollection  that  that  waa  the  only 
breach  of  the  first  contract" 

The  evidence  following  this  statement 
seems  to  have  been  Introduced  solely  for  the 
purpose  of  clearing  up  tbe  single  question 
whether  or  not  there  was  a  default  in  the 
first  contract  as  to  an  item  of  insurance. 

l%e  Collender  Company  made  a  statement 
of  the  account  between  tiie  company  and  Oar- 
rlllo  dated  August  1,  1912,  two  months  after 
the  latter  was  declared  a  bankrupt  This 
bill  includes  items  of  merdumdlae,  and 
amcHig  other  items  the  tdOowiDgi 

Hay  H,  1910.  To  1  yrs.  ins.  oS  bar  fixtures, 

expiring  Hay  24.  im  |S7  00 

Hay  U,  UU.  To  1  yra.  las.  o&  fixtures,  tac 

plrlng  Hay  24,  1012   S7  00 

Dee.  l.Ua  Ins.    «0  00 

The  balance  struck  showed  HtOB-doe  from 

CarrlUo. 

It  appeared,  however,  that  the  item  of 
¥60  was  incurred  In  l&ll,  and  was  for  inaur- 
ance  on  the  property -covered  by  the  second 
contract  The  item  ot  $60  being  eliminated, 
there  remained  the  two  Insurance  charges  of 
$37  each.  May  28,  1010,  and  May  11,  1911. 
Counsel  for  plaintiff  Introduced  a  copy  of 
two  pages  of  the  Collender  Company's  ledger 
"showing,"  as  stated  by  counsel,  "the  pay- 
ments made,  and  how  made,  and  how  ^ley 
were  credited  on  the  two  contracts."  On  the 
face  of  this  ledger  account  It  would  appear 
that  on  April  1,  1911,  the  date  Carrillo  was 
given  credit  for  $106.80,  there  was  due  on  the 
first  contract  $746.80.  and  yet  witness  Simp 
son  testl^ed  that  this  contract  was  fully  paid 
except  a  claim  for  Insurance^  and  this  la  con- 
firmed 1^  a  letter  written  by  the  Collender 
Company's  attorney  to  defendant's  attorney. 
Unexplained,  these  ledger  entries  throw  no 
light  on  the  case,  and  as  a  complete. state- 
ment of  the  account  between  the  company 
and  Carrillo  they  are  of  little  vajne.  As  to 
the  two  items  toe  $37  each  for  insurance,  we 
are  left  to  such  aid  as  can  be  gtven  by  the 
exhibits  referred  to.  The  ledger  shows  a 
charge  ot  $37,  account  of  insurance  on  May 
11.  1910.  and  opposite  is  a  credit  of  $37.  A 
group  of  Iteme  appears  aggr^ling  $106.60 
debit,  among  wbidi  is  ain  item  "May  26, 1910, 
Insu.  $37.00."  Opposite  is  a  group  of  audits, 
the  items  showing  that  they  were  Itit^ed 
as  credits  against  the  group  of  deHts.  {aggre- 
gating $167.50.  or  $1  more  than  seems  to 
liaTe  been  charged,  indudlng  Insurance  on 
the  first  contract  Among  the  credits  ^ovn 
on  the  stateihent  dated  Angnst  1,  1912.  Is 
an  Item  October  8.  1911.  of  $S7,  vfaidi  paid 
the  insnrance  diarged  afay  11. 1911,  expiring 


Hay  24, 1912.  lUs  is  the  same  payment  as 
shown  on  the  ledger  of  the  same  date.  This 
policy  carried  Insurance  to  May  24,  1912- 
On  April  26, 1911,  Carrillo  sent  to  tbe  Collen- 
der CcHnpany  a  draft  for  $106.80,  stating  in 
his  letter  that  It  was  the  last  payment  on  the 
bar  fixtures,  and  the  evidence  shows  that  It 
was  the  final  payment  on  the  first  contract. 
That  being  true,  the  Collender  Company  had 
no  rit^t  to  charge  Insurance  under  that  con- 
tract covering  the  year  ending  May  24,  1912. 

[1J  8o  far  as  we  are  able  to  determine  from 
the  confused  condition  of  the  record,  the 
findings  of  the  court  that  tbe  first  contract 
was  fully  paid  is  supported  by  sufficient  evl^ 
denoe.  It  was  within  the  power  of  plaintiff 
to  produce  the  original  entries  of  debits  and 
credits  showing  the  exact  condition  of  the 
account  of  plaintiff's  assignor  and  CarrUIo^ 
This  was  not  done.  It  Is  conceded  that  de- 
fendants acquired  no  rights  to  the  property 
without  liavlng  shown  full  performance  on 
Carrlllo's  part,  and  that  the  trustee  in  bank- 
ruptcy acquired  no  better  title  than  the  bank- 
rupt had. 

[2,  3]  It  is  claimed  tliat  the  Judgmrat  is  void 
for  uncertainty.  It  was  not  necessary,  as 
contended  by  appellant,  that  as  to  the  goods 
Included  in  the  first  contract  there  should 
have  been  an  alternative  Judgment  for  the 
valua  The  court  found  that  title  and  posses- 
sion were  In  Allen,  and  this  was  soffldent.  As 
plaintiff  waa  entitled  to  neither  title  nw  pos- 
session, be  cannot  complain  ct  tiie  form  of  die 
judgment  Claudius  v.  Aguirre,  80  Oal.  001. 
26  Fnc.  1077 ;  Garutbers  t.  Hensley,  90  Cal. 
559, 27  Pac.  411.  It  appeared  without  dispute 
that  all  the  property  was  In  tbe  possession  of 
def^idant  Allen,  and  that  defendant  McDm- 
ald  had  nothing  to  do  with  It  ^e  fMlowIng 
statemrat  found  In  6ie  reepcmdoito*  brief. 
It  seems  to  ns,  satfsflutorUy  idunrs  that  the 
Judgmeut  as  to  (be  proinrty  InvolTed  In  tba 
second  contract  m^  be  sustained.  We  qoote: 

"Finding  14,  that  all  of  said  property  is  now 
in  the  possosnon  of  defendant  L.  AUen,  and 
wag  at  all  times,  and  not  in  tbe  possesaion  of 
any  of  the  other  defendants,  the  judgment  nec- 
eflsarily  refers  to  the  findings,  and  the  right  of 
the  immediate  possession  ot  the  same;  tbe  right 
of  posseaeion  o£  part  ia  adjudged  to  Allen,  and 
the  other  part  of  the  personal  property  is  ad- 
judged to  belong  to  Bradley,  aa  against  Allen, 
who  has  dM  posKaiion  of  same,  or  for  tbe  earn 
of  $426,  as  against.  AUen,  together  with  inter- 
est thereon.  This  is  made  so.  expressly  h;  the 
findings,  as  well  as  by  the  judgment,  and  the 
findings  coBiHtnte  part  of  the  judgment  Oon- 
seqnentty  there  is  bo  naeertab^  as  against 
whom  the  judgment  is  rendered  for  the  possea- 
sioQ  of  the  four  booths  and  four  mahogany 
tables,  and  in  case  dellrery  of  the  same  cannot 
be  had  from  li.  Allan.  Ihm  for  the  Talne,  or 
$425,  aa  against  L.  Allen." 

ThB  judgmetit  and  ilia,  order  are  affirmed. 

-  We  concur:  HABT,  J. ;  BDftNGTT,  J. 
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PBOFUB  T.  BTIiBK  .  (Or.  BSl.) 

(District  CoQrt  of  Appeal,  Second  District;  Crf- 
ifornijL   Nov.  5,  1917;   Bcbearin^  Denied 
by  Supreme  .  Court  Jan.  S,  1»18.) 

1.  HOUCIDK     «C=»2{S0  —  MAKSLAUGHraB  — 

SuTFiciBKor  or  Evuhnoi. 
Evidence  held  to  miwort  verdict  of  coUtr 
of  manslaughter. 

2.  HoinciDK  «=»234U}  —  Go^vxcnoR  —  Dvi- 

DBNCE— STATDTB. 
Under  Pen.  Cod&  |  1105.  prorldiils  thMt, 
on  trial  for  murder,  aomicide  by  defatdant  be> 
Ing  proved,  the  burden  of  proving  circumstances 
of  mitigation  or  that  justify  or  excuse  it  de- 
volves on  him.  unless  the  proof  on  the  part 
of  the  proBecation  tends  to  snow  that  the  crime 
committed  only  amounts  to  mandanghter,  or 
that  defendant  wag  justified  or  excusable,  the 
people  arc  under  no  stronger  requirement  than 
that  they  ptots  defendant's  guilt  of  the  offense 
of  which  tie  is  convicted  beyond  a  reasonable 
doubt  under  all  the  evidence. 

3.  Homicide  «=>145,  151(1)  —  Busden  to 
Peovk  MrriGATioN— Statute. 

Tho  first  part  of  Pen.  Code.  {  1105,  dis- 
penaes  with  the  necessity  for  a  showing  of  in- 
tent  on  a  trial  for  murder,  and  shifts  the  bur- 
den of  proving  mitiication  after  proof  that  de- 
fendant committed  the  homicidal  act. 

4.  -HoinOIDE  «=»250— OONVICTTOIT  OF— SUFPI- 
CXBIfOT  OF  BVIDEIKB  —  RBpDTTAI.  OT  DlS- 
CBEDITKD  DsrENSE  Br  PeOFU. 

Whenever  a  defendant  admits  the  killing  of 
the  person  with  whose  murder  be  is  charged, 
and  tbe  evidence  of  the  people  tends  to  show 
him  guilty  of  manslaughter,  and  he  offers  evl- 
denee  to  mitigate,  excuse,  or  justify  the  kill- 
ing, the  jury  may  justly  assume  that  the  de- 
fense offered  is  the  only  defense  defendant  has 
made,  rejecting  it  if  unreasonable  on  any  ac- 
count, and  may  convict  him  of  manslaughter  If 
satisGed  of  his  guilt  beyond  a  reasonable  doubt 
from  all  the  evidence,  without  any  att«npt  by 
tlie  people  to  rebut  by  evidence  the  incredlbw 
discredited  defense. 

5.  CsiuiNAi.  Law  «=3830— Tbiaza-Bbqusbi- 

ED  iNOTBUOnONS. 

Requested  -iostructions   which    were  not 
atatements  of  law  were  properly  reftised. 
6L  CanfiNAL  Law  •3o^(1)  —  Tbial  —  Iv- 
aTRUcnoNB— RKFTirnon. 

A  refusal  of  requested  instructions  given  in 
effect  in  the  Instractlona  read  to  the  jury  was 
not  erroneooa. 

Appeal  from  Superior  Court,  Tola  re  Coun- 
ty; J.  A.  Allen,  Judge. 

X  J.  Byler  was  convicted  of  manslaii^ter, 
and  trasa,  tbe  Judgment,  and  an  order  deny- 
ing bla  motion  for  a  new  trial,  he  appeals. 
Judgment  and  order  affirmed. 

Power  &  McFadsean,  ot  Vlaalia,  J.  B. 
Greene^  of  Dinaba,  and  E}Tert8  &  Ewlng,  ot 
Fresno,  tor  aweUant  U.  S.  Webb,  Atty. 
Gen.,  Bobert  M.  Clarke  Depu^  Atty.  Gen., 
and  Vzank  Lambaraui,  I>i8t  Atty.,  of  Tisalia, 
tm  tbe  ^ple. 

WORKS,  Jud^  pro  tern.  Tbe  appellant 
was  tried  under  on  Informatloo  charging  him 
with  the  murder  of  Frank  Meadows,  was 
found  guilty  of  manslaugbter,  and  was  sen* 
tenced  to  4  years'  i^iwiaonment, 

Cl]  At  the  time  of  tbe  commission  ctf  tbe 
offense  Byler  was  over  60  years  of  age,  wblle 
Meadows  was  about  60.   Byler  was  some- 


what'weatoted  by  dlsmse.  Mea^ws  was 
of  ubnsual  i^yafcal  strength  and  proper- 
ttous.  Both  men  were  addicted  to  the  use 
of  llQUor,  and  tb^  were  both  probably  ist- 
tozicated  at  the  time  ct  tbe  tngedy;  Byler 
certainly  was.  me  kllUng  occurred  late  at 
nigbt.  Just  outside  Byler's  honse,  near  v  at 
North  Dlnuha.  The-  two  men  were  together 
wly_  in  the  evening,  with  some  of  their  neigh- 
bors, at  a  pool  ball  In  the  village,  and  start- 
ed home  together,  as  tbelr  TcsUknces  were 
not  far  apart,  earlier  than  9  o'dock.  Thej 
were  both  thm  under  flie  Influence  of  liquor. 
The  killing  did  not  take  plac»  until  nearly 
1  o'clock.  Upon  these  various  points  there 
is  no  dispute  in  the  evidence. 

Byler  testtfles  tiiat  i^r  be  and  Meadows 
left  ttie  pool  haU  they  went  to  Meadows' 
home,  sU^tped  tor  a  very  brief  time  in  the 
road  in  front  of  the  place,  and  tiiat  Meadows 
went  altme  towards  the  house.  Byler,  acnnd- 
Ing  to  his  testimony,  then  went  to  bis  hmne, 
entered  the  bouse,  lighted  a  couple  of  lamps, 
and  "started  to  look  over"  certain  newspa- 
pm,  *V>Ter  the  beadllnes  some."  While  he 
was  thus  engaged  he  beard  a  disturbance  at 
his  bam  and  went  out  to  ascertain  If  any- 
thing was  wrong  with  his  horses,  going  Into 
the  bam  and  icteaUng  to  the  animals.  As  he 
came  ont  he  says  be  met  Meadows  at  the 
door.  T%e  latter  atdced  if  Byler  did  not'bave 
some  wine,  and  be  re^nded  that  be  bad 
some  In  his  wagon,  wblc^  was  then  standing 
In  the  yard.  Meadows  took  two  or  three 
drinks  from  tbe  bottle  while  tbe  two  were 
together,  a  period  of  20  w  30  minutes,  and 
started  towards  borne,  8^er  at  Ibe  same  time 
returning  to  his  bouse,  ^ler  says  there  was 
no  altercatlen  or  trouble  between  bim  and 
Meadows  during  the  period  Just  mentioned. 
Upon  Bylet^  re-entry  Into  tbe  house  he  re- 
sumed bis  perusal  of  tbe  newspapers,  drank 
stmie  wbiOk  and  soon  began  his  pveDnraHons 
tar  bed.  He  utlngnlshed  tbe  two  lamps 
he  had  lighted  and  altered  bis  bedroom, 
when  be  beard  a  knoA  at  the  Utdiea  door 
and  responded  to  It  At  this  point  it  In 
proper  to  Intennpt  ttie  narratlva  by  stat- 
ing that  Byler  testlfles  that  he  and  Mead- 
ows saw  a  "hobo"  camp  Are  near  the  road 
soon  after  they  left  the  pool  h^  together, 
around  which  there  were  two  or  three  men. 
l%l8  drcnmstance  has  mudbi  to  do  with  the 
remainder  of  Byler's  ato^. 
.  When  Byler  got  to  the  kitchen  door,  to 
resume  his  narrative,  he  stepped  out  on  a 
platform  at  the  door,  and  was  seised  by  some 
one  to  him  then  imknown,  who  said,  *7our 
change  I"  and  who  "grabbed  me  and  hit  me 
several  times."  Tbe  two  went  down  together, 
according  to  Byler,  after  tbey  had  "scuffled" 
and  "btoed  around.**  Hie  witness  fiien  wait 
on: 

"He  grabbed  me  by  the  privates  and  by  my 
chin.  Q.  Was  that  after  yon  were  on  the 
ground?  A.  That  was  after  I  was  on  the 
groond,  and  I  commenced,  I  tried  to  gti  sny 
knife,  and  I  got  my  knife  some  way,  some  bow. 
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I  do  not  know  how,  and  I  got  it  opea.  And  1 1 
commenced  cutting  blm  jtut  anywaere  and  as 
fast  as  I  could;  any  way  to  save  my  life.  I 
saw  that  it  was  tite  on^  way  to  save  my  life. 
Q.  After  strilcing  him  with  tiie  knife,  what  hap- 
pened? A.  Well,  some  tnj  he  relaxed  and  I 
got  loose  and  got  up.  Q.  When  you  were  strik- 
ing were  you  on  your  back?  A.  Yes,  sir;  he 
was  on  top  of  me.  Q.  Were  you  on  your  side? 
A.  Some  way  or  the  other ;  I  was  on  my  back, 
and  he  held  me  there,  by  ttte  privates;  held 
me  this  way,  and  I  was  striking  him.  I  got 
my  knife.  *  •  *  Q,  After  you  got  up  what 
did  you  do?  A.  I  jumped  up  to  one  mde;  I 
got  up  and  got  away,  and  there  were  a  couple 
of  parties  got  up  and  ran  by  me.  I  strack  at 
one,  oDce  or  twice.  I  thoaght  that  I  hit  him ; 
did  not  know.** 

The  latter  portion  of  this  quotation,  as  well 
as  some  of  Byler'a  other  statements  in  the 
record.  Indicate  a  belief  on  his  part,  either 
real  or  pretended,  that  his  assailant  was  one 
of  the  men  he  had  seen  at  the  "hobo"  camp, 
and  tbat  tlie  others  were  near  at  hand  and 
were  assisting,  or  were  ready  to  assist,  the 
principal  actor  against  him.  Byler  says  that 
he  ran  to  tbe  bouse  of  a  neighbor,  near  the 
store  at  North  Dinuba,  for  help,  as  soon  as  he 
had  extricated  himself  from  the  grasp  of  bis 
assailant,  and  tbat  be  did  not  know  tbat  the 
stricken  man  was  Meadows  until  others  vho 
examined  the  body  told  him  so  considerably 
later.  'Meadows  had  five  wounds,  all  knife 
stabs;  one  of  which  penetrated  one  of  the 
ventricles  of  the  heart  This  stab,  according 
to  the  testimony  of  a  physician  who  saw  the 
wounds,  must  have  caused  death  within  a 
minute  or  a  minute  and  a  half.  On  the  night 
of  tbe  tragedy  Byler  was  alone  at  his  house, 
as  his  wife  had  that  day  gone  to  Fresno  to 
visit  a  sister. 

The  appellant  contends  tbat  the  evidence 
In  the  case  is  insnffldent  to  support  the  ver- 
dict of  the  Jury.  In  order  to  solve  this  ques- 
tion, we  have  first  stated  the  evidence  most 
f&rorable  to  Byler.  By  way  of  contrast,  we 
now  state  tbe  leatnrea  of  tbe  case  opposed  to 
bis  story. 

It  will  be  remembered  tbat  Byler  says 
Meadows  left  blm,  at  Meadows'  home,  im- 
mediately after  their  d^arture  together  from 
the  i>ool  room.  Mrs.  Meadows'  testimony, 
however,  was  to  tbe  contrary.  She  says  she 
saw  the  two  men  come  together  to  tbe  front 
of  the  Meadows  residence  at  about  8:30 
o'clock;  says  that  they  stopped  there  and 
talked  for  some  time,  and  then  moved  away 
towards  Byler's  house.  Her  testimony  is 
direct  and  positive.  She  says  tbe  ni^t  was* 
not  dark,  and  that  she  had  no  lights  in  the 
house.  She  was  attending  to  her  children  at 
the  time,  getting  them  covered  for  the  night, 
and  waiq  wat<Aing  for  the  return  of  an  older 
daughter  who  had  gone  out  with  a  young 
horse  and  for  whmn  she  was  uneasy.  She 
saw  the  men  out  of  tbe  window  several  times 
as  they  stood  talking,  beard  and  recognized 
th<dr  voices,  Byler  talking  very  loud,  and 
recognised  their  outlines.  As  they  moved 
along  the  road  together  she  says  it  was  the 
last  time  die  saw  her  husband  alive.  She 
heard  tbem  cross  a  t«rldge  which  was  m  tbe 
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I  way  towards  Byler's  house,  and  she  heard 
Byler's  vtAcet  "all  tbe  way  up  to  tbe  housa" 
She  was  sleepless  until  after  midnight,  last 
looking  at  her  watch  at  12:46,  and  beard  the 
voices,  particularly  Byler's,  until  a  few  min- 
utes before  that  time. 

Another  witness,  Mrs.  Qnse,  who  lived  a 
little  distance  from  the  Byler  home,  says  she 
was  outside  her  house  for  about  five  mkmtes, 
immediately  after  midnight,  and  heard  Byler 
loudly  quarreling  with  some  one  during  the 
entire  time,  In  the  direction  of  his  house, 
although  she  heard  no  other  voice  In  re- 
sponse. Byler  says,  it  will  be  remembered, 
tbat  there  was  no  altercation  between  him 
and  Meadows  during  the  only  time  they  were 
together  at  Byler's  place,  a  period  of  less  thaa 
half  an  hour,  previous  to  tbe  moment  of  the 
killing.  It  is  to  be  noted  here,  in  connectioQ 
with  the  statements  of  Mrs.  Meadows  aud 
Mrs.  Guse  as  to  the  loudness  of  Byler's  voice, 
that  several  witnesses  testified  that  he  talked 
in  the  same  manner  at  the  pool  hall. 

On  two  or  three  occasions,  within  a  short 
period  following  Meadows'  death,  Byler  vol- 
untarily told  the  sheriff  of  tbe  county,  and 
others,  his  story  of  the  events  of  the  night. 
On  one  or  more  of  these  occasions  the  sheriff 
told  Byler  that  the  story  did  not  cover  all  the 
time  during  the  evening.  '  For  Instance,  tbe 
sheriff  testified,  as  to  one  occasion: 

"I  said.  'Now.  Mr.  Byler,  you  have  about 
three  hours  or  uiree  hours  and  a  half  to  ac- 
count for.  You  say  that  you  arrived  home 
something  before  9  and  retired  about  9.  Now 
you  did  not  show  up  at  North  IMnuba  until 
about  1.  Now.  where  were  yott  from  9  o'clock 
untU  about  IT" 

To  this  questlm  Byler's  only  reqKMifle  was: 

"WelL  you  have  beard  my  story,  and  tliat  is 
tbe  trntb/* 

On  another  occasttm  Byler  told  the  dwziff 
that  hla  stoiy  was  abwdutdy  tbe  truth;  and 
that  be  would  carry  It,  If  need  be,  to  the  gal- 
lows. This  state  of  affalra  Is  alone  almost 
controlUngly  significant  for  the  reason  that 
Byler  at  no  time  before  the  trial  told  of  bis 
meeting  with  Meadows  outside  the  banu 
when  Hea&iws  drank  from  the  wine  bottle  at 
tbe  wagon.  On  tbe  telUng  of  bis  tale  at  c>Tery 
previous  time  he  leaves  Meadows  in  front  of 
the  Meadows  borne,  and  does  not  see  him 
again  uitU  be  kills  him,  not  then  knowing  his 
identity. 

There  are  Inherent  defects  In  Bylor's  rtwy. 
as  told  on  every  occadon.  It  la  dlfllenlt  to 
beliove  that  bis  assailant,  an  musoally  pow- 
erful man,  bavlnt  an  advantage  from  tbe 
surprise  of  tbe  attadc,  and  getting  Byler  on 
the  ground  under  blm,  sbould  permit  Bylw. 
a  man  weakened  by  disease  and  advanced  in 
years,  to  take  a  dasp  knife  from  his  pocket, 
open  It,  and  use  It  with  sodi  terrible  effect. 

It  would  not  be  profitable  to  farther  ref^r 
to  the  showing  made  by  the  volumlnons  rec- 
ord <a  tbe  trial,  irtiich  consumed  five  days' 
time.  Diere  are  many  things  in  tbe  evi- 
dence, naturally,  which  discredit  and  some 
which  support  tbe  theory  of  Byler's  inuo- 
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cence.  There  were  sereral  serious  dtecrepan- 
cies  in  the  stories  be  told,  od  cde  witness 
stand  and  elsewhere,  concerning  the  happen- 
ings of  tbe'Dl^t  whose  erents  have  enmesh- 
ed him.  It  Is  sufficient  here  to  aa.7  that  the 
▼erdict  finds  support  in  the  record,  and  that 
the  Jury  was  within  Its  province  in  belieTing 
that  Byler  did  not  tell  the  truth.  In  c<m- 
nection  with  appellant's  contention  that  the 
evidence  is  insuffldoat  to  sustain  the  ver- 
dict, there  yet  remains  a  question  to  be  dis- 
cussed. It  arises  under  the  proTldous  of 
sectlcm  1105  of  the  Pmal  Code,  which  reads: 

"TTpon  a  trial  for  murder,  the  commission  ot 
the  homicide  by  the  defendant  being  proved, 
tbe  burden  of  proving  circumstances  of  mitiga- 
tion, or  that  justify  or  excuse  it,  devolves  upon 
faim,  unless  the  proof  on  the  part  of  the  prose- 
cution tends  to  sbow  tliat  the  crime  committed 
i»ly  amounts  to  manslaughter,  or  tiiat  the  de- 
fendant was  Justi6able  w  excusable." 

[2-4]  onie  appellant  asserts  that  the  latter 
portion  of  Uie  section,  c<»nmencinc  with  the 
word  "unless,"  operates  strongly  in  favor  of 
appellant,  for  it  la  contended  that  the  evi- 
dence offered  by  the  prosecution  tended  to 
show  that  Byler  was  goll^  of  manslaughter 
only.  We  need  not  pause  to  determine 
whether  the  people's  evidence  tended  to  so 
show.  Whatever  may  be  the  effect  of  sec- 
tion 1106,  it  is  certainly  true  that  the  people 
can  be  under  no  stronger  reauirement  than 
that  they  prove  a  defendant's  guilt  of  the 
oflense  of  which  he  Is  convicted  beyond  a 
reasonable  doubt  under  all  the  evidence. 
People  7.  Ashe,  44  Gal.  28&  This  rule  ordi- 
narily goes  to  the  extent  of  requiring  proof 
of  guilty  intent,  or  of  circumstances  from 
which  the  Jury  may  properly  infer  such  In- 
tent, but  tbe  first  pert  of  section  1106  dis- 
penses with  the  necessity  for  a  showing  as 
to  intent  in  a  trial  for  murder  and  shifts  the 
burdm  of  proving  mitigation  to  the  defend- 
ant after  mere  proof  that  he  committed  the 
bomlddal  act  People  v.  Jones,  160  Gai.  358, 
370,  117  Pac.  176.  The  effect  of  tbe  latter 
part  of  the  section  is  to  indicate  that  the  or- 
dinary rule  as  to  reasonable  doubt  pertains 
to  murder  esses  In  which  the  evidence  on 
the  part  of  the  people  tends  to  show  that 
the  defendant  is  guilty  of  manslaughter  only. 
In  this  case  the  defendant  attempted  to 
sbow  that  ne  killed  Meadows  in  Belf-defens& 
After  the  evidence  was  all  In  it  became  tbe 
duty  of  the  jury  to  determine,  upon  tbe  en- 
tire evidence  and  under  the  Instructions  of 
the  court,  the  crime  of  which  Byler.  was 
guilty  beyond  a  reasonable  doubt;  and  the 
court  gave  an  instruction  setting  forth  the 
substance,  and  'Which  was  almost  In  the  ex- 
act language  of  section  1105.  But  the  de- 
fendant asked  for  a  certain  Instruction, 
which  was  refused,  and  which  was  as  fol- 
lows: 

"If  you  believe  from  the  evidence  in  tbU  case 
that  the  prosecution  has  fhlled  to  establish  tliat 
the  crime  coitimttted  amounts  at  moat  but  to 
manBlaugfater,  then  and  under  those  circum- 
stances you  are  Instructed  that  tbe  burden  of 
proving  circumstances  of  mitigation  or  that 
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Justify  or  excuse  such  crime  of  manslaughter 

does  not  devolve  upon  the  defendant  in  this 
case,  but  that  the  prosecution  must  sbow  by 
evidence  l>e790d  a  reasonable  doubt  that  sucn 
ciFcumstanceB  of  mitigation  or  such  cfrcum- 
Btances  that  justify  or  excuse  the  crime  of  man- 
slaughter did  not  exist,  and  the  prosecution 
must  Bo  show  the  same  affirmatively  and  beyond 
a  reasonable  doubt,  otberwlse  it  Is  your  duty 
to  acquit  the  defendant" 

The  assertion  to  the  latter  half  of  the  re- 
quested instruction  that  "the  prosecution 
must  show  by  evidence  beyond  a  reasonable 
doubt  that  such  circumstances  of  mitigation 
or  such  circumstances  that  justify  or  excuse 
the  crime  of  manslaughter  did  not  exist," 
does  not  pro|>erly  set  forth  the  law  applica- 
ble to  the  case.  It  cannot  he  that  after  a 
defendant  has  made  his  proof  in  mitigation, 
excuse,  or  justification,  on  his  trial  for  mur- 
der, whether  the  evidence  of  the  pe<q)le  tends 
to  show  him  guilty  of  murder,  or  of  man- 
slaughter only — ^It  cannot  be,  we  say,  that 
the  people  must  in  rebuttal  show  by  affirma- 
tive evidence  that  the  mitigating,  justifying, 
or  excusing  drcumstances  do  not  exist,  how- 
ewr  weak,  improbable,  or  perjured  the  evi- 
dence produced  by  the  defendant  may  be. 
Whenever  a  defendant  admits  the  killing  of 
a  perstm  with  whose  murder  he  is  charged, 
as  the  d^endant  here  does,  and  the  evi- 
dence of  the  peoide  tends  to  show  him  guilty 
of  nuuulanghter,  and  be  offers  evidence  to 
mitigate,  excuse,  or  justify  the  killing,  the 
jury  may  justiy  assume  that  the  defense 
offered  by  him  is  the  only  defense  he  has, 
may  reject  the  deCenae  if  it  be  unreasonable 
on  any  acconnt,  and  may  convict  him  of 
iiHinslmighter  if  aatlsfled  of  his  guilt  be- 
yond a  reasonable  donbt  from  all  the  evi- 
daioe,  without  any  attempt  on  tiie  part  ot 
the  people  to  r^t,  by  evidence,  tbe  incred- 
ible or  discredited  d^oua.  This  v4ew  seems 
to  be  mpported  by  Pai^le  t.  Forsytiie,  W 
CbL  101,  S  Pac.  40%  althoi^  that  case  was 
one  In  whl<di  the  evidence  at  Che  people  did 
not  reduce  the  allowing  to  one  of  manslaugh- 
ter only.  The  Supreme  Court  there  said: 

"If  tiie  defendant  introduced  evidence  which 
tended  to  prove  that  tho  homicide  was  juatlfi- 
able  or  excusable,  It  simply  raised  a  conflict  for 
the  jury  to  determine,  subject  only  to  the  pow- 
er of  the  coort  below  to  grant  a  new  trial." 

Surely,  a  defense  of  mitigation,  excuse,  or 
justification  may  as  well  be  met  to  the 
mtods  of  the  Jurors,  upon  considerations 
arlatog  from  the  inherent  weakness  of  the 
defense,  as  from  evidence  produced  by  the 
people  to  rebuttal  of  the  defense.  A  defense 
which  Is  no  defense  can  rei^ulre  no  rebut- 
tal. The  court  gave  the  usual  instructions 
on  the  question  of  reasonable  doubt,  and 
that  was  sufficient  as  agatost  the  defend- 
ant's request  for  the  givtog  of  the  proposed 
tostruction  quoted  atwve. 

[6,  6]  The  appellant  contends  that  the  trial 
court  committed  error  In  refusing  various  in- 
structions requested  by  him,  but  the  Instruc- 
tions were  properly  refused,  as  some  of  them 
were  not  statements  of  the  law,  and  all  the 
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rwrMrinlViT  wen  glren,  in  affect,  In  Instnio- 
tions  read  to  the  Jnry*  It  Is  also  claimed 
that  there  was  error  In  certain  rulings  upon 
the  admlssibUitT  oC  evidence.  U  the  claim 
be  fat  as  to  any  of  the  ruUogfl  whatever, 
the  wrors  were  of  sncb  a  natare  as  not  to 
alEect  the  substantial  merits  of  the  case.  We 
are  satlsfled,  after  a  carefol  ezamlnattra  of 
the  entire  canse,  including  the  eTidence,  that 
no  error  c(«nplalned  of  by  appellant  has  re- 
sulted in  a  miscarriage  of  Justice  in  the  case. 
The  Judgment  and  order  are  affirmed. 

We  concur:   CONRET,  P.  J.;  JABCDS,  J. 


MINOR  V.  OABPENTER  et  aL    (Civ.  1720,) 
^District  Coart  of  Appeal,  Third  District,  Oali- 
Coniia.    Not.  D,  1&17.) 

1.  BlXXS  AND  KOTEB  ^=>^1  —  ArFIBlCATITB 

Mattxbs  in  Answehs— Bubden  of  Pboof. 
In  an  acdon  on  a  note  and  to  foreclose  a 
mortgage  securing  its  parment,  the  harden  waa 
upon  deJtendant  to  establish  the  affirmatiTe  mat- 
ters set  op  in  his  answer. 

2.  Bills  and  Notes  ^9627(1)— Fatmxb^ 
FiNDiKO— Evidence. 

In  such  action,  evidence  held  Bufficient  to 
snstain  a  finding  that  the  note  was  not  paid. 
S.  Bills  and  Notes  ^>dl6~EzTENsioN  of 
TiiUE  FOB  Patubnt— Fin  DIN  o— Evidence. 

Evidence  in  such  action  held  to  sustain  a 
finding  that  the  time  for  payment  of  the  note 
had  not  been  ezteided. 

4.  Novation  «s»12  —  SurnciENor  or  Evi- 
dence. 

In  such  action,  evidence  held  not  to  show  a 
novation  by  the  ^ving  ot  certain  instmments. 
Bills  and  Notes  •»491  —  Payment  — 
Extension— Pboof. 

Where  a  par^  dependa  upon  an  extension 
of  time  to  meet  his  obligation,  he  must  ahow 
an  agreement  for  a  time  certain. 
0w  Evidence  «s>385— WanrffN  Instbuubnts 
— Pabol  Evidence. 

In  an  action  upon  a  note  and  to  (orecloaa 
the  mortgage  aecartng  it,  parol  evidence  was 
not  ddmisrible  to  vary  the  terms  of  written  In- 
atraments  set  ap  by  way  of  defense. 
7.  Evidence  «»471  (29)— Opinion  Evidence. 

In  snch  action,  queatiooa  to  a  witness  as  to 
the  underatanding  of  the  partiea  and  as  to  the 
intention  and  c<^ideration  in  and  for  the  exe- 
cution ol  certain  inBtrumenta,  were  objection- 
able as  caUing  for  his  opinion. 

Appeal  from  Superior  Court,  Siskiyou 
County;  James  F.  Lodge,'  Jndge. 

Action  by  Theodore  H.  Minor  against  Sam- 
uel Carpenter  and  others.  From  a  Judgment 
tor  plaintur,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendants  Carpenter 
and  Pentuff  an>eal.  Appeal  dismissed  as  to 
defendant  Pentuff,  and  Judgment  and  vrdsat 
as  to  defendant  Garpenter  atftrmed. 

L.  P.  Cobum,  of  Yreka ,  for  appellanta.- 
Frank  M.  McOowan.  of  San  Francisco,  and 
Clifford  B.  Butler,  of  Berkeley  (Blaine  McOo- 
wan, of  San  Frandaco,  of  counsel),  for  respond- 
ent 

BTTBNITET,  J.  The  action  was  for  the 
amount  due  on  a  promlsscwy  note  and  to  fture- 
close  a  mortgage  given  to  secure  the  payment 


BXPOBXBR  (Cal 

of  thB  sam&  The  ouoiOBliit  ts  !m  Sie  wmal 
form,  and  the  genuineness  and  the  ezecntlCBk 
of  the  note  and  mortgage  were  not  denied. 

The  defenses  were:  (1)  ^lat  the  note  waa 
fuUy  paid  tm  December  21,  IflOO;  (2)1iiatby 
virtue  of  certain  instrumente  in  writing  set 
out  In  the  answer  "the  time  for  the  payment 
of  the  debt  represented  by  said  promisBory 
note  and  mortgage  sued  upon  herein  was  ex- 
toided  and  postponed  to  the  time  of  the  ex- 
piration of  the  said  bond  for  a  deed.  Exhibit 
C,  to  wit,  to  the  20th  day  of  August,  1916" ; 
(S)  that  Exhibit  A  was  tekm  and  accepted 
by  plaintiff  as  a  substlttttion  for  tlie  said 
promissory  note  and  mortgage,  with  the  In- 
tention to  extinguish  the  same,  and  that 
"there  was  a  novation  of  said,  contract,  Ex> 
taiblt  A,  for  said  promissory  note  and  mort* 
gage,  and  that  said  promissory  'note  and 
mortgage  was  thereby  annulled,  extinguished 
and  fully  paid";  (4)  that  the  execution  aod 
delivery  of  a  certain  deed  was  Intended  "as  a 
full  and  complete  payment  of  all  and  every 
debt  of  all  and  every  kind,  due  from  said  Car* 
penter  to  said  plaintiff,  Including  the  proDila- 
sory  note  and  mortgage  debt  Involved  in  this 
action;  that  plaintiff  accepted  said  deed  as 
such  full  payment,  aod  then  and  there  agreed 
with  said  Samnel  Carpenter  to  reconvey  to 
said  Carpenter  the  said  property  described  In 
said  deed  on  the  payment  by  Carpenter  to 
him  of  the  sum  of  $26,400." 

The  flndlDgs  and  Judgment  were  in  favor 
of  plaintiff,  and  the  appeal  is  from  the  Judg- 
ment and  the  order  denying  the  motton  for 
a  new  trial.  Defoidant  Pentuff,  who  hsd 
taken  a  bond  for  a  deed  of  the  premises,  has 
filed  a  stlpnlatlon  herein  that  the  appeal  as 
to  him  may  be  dismissed,  so  that  In  consider- 
ing the  cause  upon  Its  merits  only  the  inter* 
est  of  the  plaintiff  and  the  defendant  Garpen- 
ter will  receive  attention. 

[1,t}  It  Is  not  disputed  that  the  burden 
waa  upon  the  defendants  to  establish  the  af- 
firmative matters  set  up  in  their  answers. 
Brenneke  v.  Smallman,  2  Gal.  App.  806,  83 
Pac.  302 ;  Melone  v.  Rnffino,  120  Oal.  514.  62 
Pac.  93.  79  Am.  St.  Rep.  127.  That  the  debt 
was  not  paid  and  the  note  discharged  as  an 
existing  obligation,  either  by  the  payment  of 
money  or  by  virtue  of  the  execution  of  any 
Instrument  in  writing  or  agreement  of  tbe 
parties,  Is  folly  shown  by  the  evidence.  It 
also  appears,  at  least  sufficiently  to  support 
the  finding  of  the  court,  that  the  time  for  the 
payment  of  the  obllgatlcm  was  not  extended. 
To  ahwi^  abundant  support  for  the  c(Hiclusl<m 
of  the  trial  court,  rewondent  calls  attention 
tp  various  portions  of  the  transcript  wher^ 
are  revealed  Important  facte  that  Justify  the 
inference  that  the  laiglnal  obligatioa  remahi- 
ed  in  full  force  and  effect  A  brief  rtemuA 
of  these  facte  may  not  be  amiss: 

Plaintur  tcstUed  positively  that  no  part  eC 
the  note  liad  been  paid.  IB  defendant  Ouv 
pMkter's  original  proposition,  the  words  "can- 
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eel  my  note  and  mortgi^"  were  incladed,  bat 
they  were  omitted  from  said  "BxMMt  A" 
with  GarpentCT's  knowledge  and  consent  In 
said  "Ekhlblt  A,"  signed  by  him  on  Decem- 
ber 20,  1908,  occar  tbese  words,  "the  mort* 
gage  and  Interest  and  notes  heretofore  given 
T.  H.  Minor,  amonntlng  at  this  date  to  about 
$15,000,  will  be  paid,  and  T.  H.  Minor  to 
have  be*ide»  the  i>ayment  of  the  mortgage 
notes  and  interest,  911,400,  ont  of  the  first 
payment  made  on  sale,  bond,  or  lease."  The 
words  "and  additional  accrued  interest  on 
existing  mortgage**  were  Inserted  in  supple- 
mental agreement  oC  December  21, 1009,  with 
fall  knowledge  of  the  matter.  The  power  ot 
attorney,  prepared  by  defraidant*  Carpen- 
ter and  dated  September  1,  1911,  contains 
tbla  algnlflcant  phrase,  "Cash  and  addition- 
al accrned  Interest  at  8  per  cent  per  an- 
num vfioa  the  y»i«Mng  $12,462.15  mortgage 
upon  said  800  acres  of  land  from  Decem- 
ber 20,  1909,  to  the  date  of  sale  or  bond- 
ing." Carpenter  admitted  that  he  Includ- 
ed $12,462.15  at  8  per  cent  interest  In  his 
statement  in  the  amount  specified  In  the 
bond,  the  sum  for  which  this  morl«age  here- 
in was  giren.  In  the  deed  to  pjalntiff  dated 
November  14,  1910,  defendant  incorporated 
this  proTlslon,  "subject,  however,  to  $12,462.- 
15  at  8  per  cent  per  annmu,  mortgage  dated 
December  13,  1907.  and  executed  by  Samuel 
Carpenter  in  favor  of  T.  H.  Minor."  and  he 
had  In  his  possession  this  deed  oontainlng 
this  exception  from  November  14,  1910,  until 
September  1, 1911.  At  no  time  did  defendant 
ask  to  have  the  mortgage  canceled.  Other 
significant  circumstances  are  pointed  out, 
bat  the  foregoing  are  sofflcirait  to  show  how 
sabstantlal  la  the  support  for  the  finding  of 
the  court  that  the  note  was  not  ]^ld  nor  the 
time  extended. 

(I-I]  Indeed,  the  language  of  the  Instra- 
menta  tbemeelvee,  upon  which  Carpenter  re- 
lies as  operating  to  discharge  the  indebted- 
ness or  to  extend  the  time  for  Its  payment, 
affwds  no  ground  for  his  oontoitlon.  ^Hiere 
is  notlitaig  of  the  kind  provided  theredn.  No 
expression  la  used  from  which  the  Infermoe 
would  follow  that  the  parties  thereby  in- 
tended or  contemplated  that  a  novathm 
should  take  place,  ox  tliAt  the  obligation  aris- 
ing from  the  note  was  tttlngulshed,  extend- 
ed, modified  in  any  respect  The  terms  of 
•aid  tautromrata,  to  the  contrary,  expressly 
lecogDlse  tbe  yalldlty  of  said  note  as  an  ex- 
isting obligation.  In  additlim,  as  to  the  ex* 
tension  of  tbne  it  may  be  said  that  no  defi- 
idte  ttnie  Is  stated  or  Intimated  to  wbSxh 
the  paymeirt  is  to  be  deferred,  and,  of  coarse, 
It  will  not  be  disputed  that,  where  a  party 
depends  upon  an  extoislon  i>£  time  to  meet 
his  oldlgatlon,  he  most  show  an  agreement 
for  a  time  oertatn.  Frather  t.  Toong,  er 
lod.  469;  Brennecke    toallman,  matn. 

It  Is  apparent  ttiat  <sdy  by  virtne  of  panri 
erldone  ooidd  It  be  held  that  tbe  Instmments 
reCerBsd  to  Aodld  be  deemed  as  ooustttattnc 
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a' novation  or  modification  of  the  tenns  of 
said  note.  Appellant,  Indeed,  claims  that 
parol  evidence  was  admissible  to  show  aucb 
intention  of  the  partly,  and  he  insists  that 
the  court  erred  in  sustaining  the  objection  to 
certain  questions  having  tliat  object  In  view. 
The  Inquiry  assamed  various  forms,  bat  the 
following  will  Illustrate  the  situation: 

"What  was  your  agreement  with  Col.  Minor 
with  reference  to  the  mortgage  and  notes  here 
in  controver^,  as  connected  with  or  modified 
by  the  Bzhibit  A  contract  whidi  is  now  in  evi- 
dence? 

"What  was  your  underBtandioff  at  that  time — 
what  was  your  belief,  rather— aa  to  the  under- 
standing Col.  Minor  had  as  to  whetiter  that 
mortgage  and  note  woald  be  In  existaice,  or  this 
wonld  take  its  place? 

"You  may  state  whether  or  not,  at  tbe  time 
of  the  execution  of  Exhibit  A,  from  Mr.  Minor's 
conversation  with  yon  at  tiie  time,  you  believed, 
and  now  beUere,  tiiat  he  understood  at  that 
time  that  by  the  execution  of  Exhibit  A  the 
debt  represented  by  the  note  and  tbe  mortgage 
in  this  case  was  to  be  extended  until  you  bond- 
ed, sold,  or  leased  the  Gold  Moontaln  mine  and 
recetved  the  numey  therefiv?  ** 

In  Qonslduing  tbe  mllng  of  the  ooart  upon 
these  and  other  slndlar  qnestlms,  ve  can 
hardly  lay  ont  of  view  tbie  ntterly  InconslBtent 
attitude  assumed  by  appellant  Neoessarlly 
these  Instnunents  could  not  oonstitiite  at 
once  a  novation,  an  extlngnlshmoit  of  ttie 
obligation  on  the  note,  and  an  extenidon  of 
the  time  for  Its  payment  It  Is  difficult  to 
onderstand  how  aodi  ooald  have  been  the 
Intention  of  tlie  parties*  or  of  either  of  them; 
and  it  seems  rather  strange  that  an  attempt 
was  made  to  show  these  otftitradlctory  pur^ 
poses.  If  it  could  be  said  that  the  parties  had 
In  Tlew  sneh  oondlUtm  when  they  ezeented 
said  Instruments,  then  It  would  follow  that 
the  InstrumoitB  themsdves,  by  reason  of  this 
uncertainty  and  Inoonsistenoy,  could  not  tw 
^Cectual  for  any  parposb 

[1, 7]  Moreover,  it  is  clear  tnm  what  has 
already  been  said  tiiat  it  was  not  a  proper 
case  £ot  the  oonrtdemttim  of  such  parol  evi- 
dence. The  written  instnunents  dlsdosed 
the  contrary  of  sodi  intention,  and  tiie  daim 
of  appellant  brings  him  within  the  Inhibition 
of  tiie  tale  as  to  varying  the  terms  of  a  writ- 
ten Inatnunent  The  question  is  more  fully 
discussed  In  Piper  v.  Kdlerman,  82  Oal.  Appb 
128,  162  Pac.  428,  to  wUdi  we  refer  for  ad- 
ditional cwsideration  of  the  matter.  .Again, 
it  is  manifest  tiiat  some  of  said  qnestinis 
were  objectionable,  as  caning  for  tiie  o^nlon 
of  the  witness  u  to  the  understanding  of  the  . 
parties,  and,  moreover,  he  did  testify  quite 
fully  on  the  cross  examination  aa  to  what  was 
the  Intention  and  amslderation  In  and  for 
tiie  execution  of  said  instrumoats.  He  otmi 
went  so  far  as  to  give  bis  Impression  of  the 
^ect  of  said  transactions^  and  to  state  that 
he  would  not  have  exeeafced  tike  Instmment  of 
December  20th  and  21st,  If  It  had  not  pro- 
vided for  the  payment  of  the  mortgage  oat  of 
the  sale  or  bonding  or  leasing  of  tbe  property. 

Of  amrs^  it  Is  possible  Out  It  waslitfended 
tiiat  said  written  instruments  cihoald  <^>erate 
asdaimedtv  aspeiuuit;  bat,  if  m,  tne  pieao- 
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lugs  should  have  been  framed  so  as  to  call 
for  a  suitable  reformation  of  said  Instru- 
nients.  Or,  If  appellant  believed  tbat  he  was 
defrauded,  be  should  have  tendered  the  issue 
by  appropriate  averment.  As  the  matter  is 
preswted  to  us,  there  Is  no  ground  tor  In- 
terfering with  the  conclusion  of  the  trial 
court 

The  appeal  as  to  Pentuff  is  dismissed.  The 
^dgment  and  orde;  as  to  Carpenter  are  af- 
firmed. 

We  concur:  CUIPMAN.  P.  J. ;  HABT.  J. 


McCLELLAN  et  al.  v.  LEWIS.    tOv.  1713.) 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia. Oct  23, 1917.  BebeaHnjt  Denied 
by  Supreme  Court  Dec.  2(K  1917.) 

1.  JunousnT  «»725(4)— Res  Judicata— Ti- 
TLK  TO  Land — Statutes. 

Under  Code  Civ.  Proc.  U  1908-1912,  relative 
to  the  effect  of  judgments  or  final  orders  on 
rights  in  various  cases,  the  effect  of  other  Judi- 
cial orders,  what  Is  deemed  adjudged  in  a  judg- 
ment, etc.,  where  a  husband  and  wife  were  sued 
for  specific  performance  of  their  contract  to  sell 
a  house  and  lot  by  the  trustee  of  a  fraternal 
order,  who  secured  judgment  with  findings  th^t 
the  wife's  declaration  of  homestead  was  void, 
etc.,  and  that  tbere  was  a  ctmtract  of  sale  as 
set  out  in  the  complaint,  such  judgment  deter- 
mined the  questions  presented  m  a  subsequent 
action  hj  husband  and  wife  to  quiet  title,  and 
was  conclusive  therein,  though  the  dedaratiim 
of  homestead  was  filed  by  the  wife,  who  knew 
of  the  sale,  before  the  judgment  was  docketed. 

2.  Judgment  «=9720— Res  Judicata— Comuu- 

KITT  CHAaACTEK  OF  PhOPEBTT. 

Where  the  character  of  a  house  and  lot  as 
community  property  was  admitted  in  -a  suit  for 
specific  performance  uainst  husband  and  wife, 
and  adjudicated  by  t£e  court  to  be  such,  iti 
character  as  such  became  a  matter  m  judicata, 
not  Subject  to  be  again  litigated  in  action  to 
quiet  title  by  the  husband  and  wife. 
8.  Husband  and  Wife  «S9267(1)— ComcuNi- 

TT  Profebtt— Sale  bt  Husbanp— Xntebest 

OF  Wife— Statute. 
A  husband,  by  Civ.  Code,  i  172,  had  power 
to  sell  community  property  of  nimself  and  wife 
as  if  it  were  bis  separate  property  for  an  ade- 

auate  consideration,  so  that  ic  was  immaterial 
tiat  his  contra^  to  sell  It  was  not  signed  or 
atftnowledged  by  hia  wife ;  her  interest  being  a 
mere  expectancy. 

4.  JuDGUEHT  «sb586(2)  —  Res  Adjudioata  — 
Identity  of  Subjeot-Mattbb. 

An  action  against  husband  and  wife  for  spe- 
cific performance  of  the  husband's  contract  to 
sell  a  bouse  and  lot  communltv  property,  and 
a  anbeequent  action  to  quiet  title  to  such  prop- 
erty by  husband  and  wife  against  plainti^  in 
the  former  action,  were  actions  in  «iuity  relat- 
ing to  the  same  subject-matter. 

5.  HovnnuD  •s»128— Biohtb  of  Pubcbas- 

BBS. 

The  rights  of  the  purchasers  of  community 
property  acquired,  under  the  hunband's  contract 
of  sale,  by  their  action  for  specific  performance, 
were  superior  to  the  homestead  declared  by  the 
wife,  becBose  they  related  back  to  the  time  of 
the  sale  of  the  property,  previous  to  the  filing 
of  declaration  of  homestead  b^  the  wife. 

6.  Husband  and  Wife  «=3267(8)— Equita- 
ble Title  of  Pdbcrasebs. 

Where  a  husband  sold  cmamunity  property 
for  adequate  consideration,  the  putcbasers  ae- 
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quired  an  equitable  title,  and  became  the  equita- 
ble owners,  and  the  husband,  the  vratdor,  held 
the  legal  title  merely  in  trust  for  them.  , 

7.  Hohesteai)  *=»81  —  AoQUiamoi*  bt 
Wbonoful  Pobsessob. 
Homestead  right  In  community  house  and 
lot  wrongfully  in  possession  of  the  wife,  her 
husband  having  previously  sold  it  and  holding 
legal  title  merely  in  trust  for  his  vendees,  could 
not  be  acquired  by  the  wife  ij  fiUng  declaration 
of  homestead. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  D.  M.  Young,  Judge. 

Action  by  Minnie  McClellan  and  F.  E.  Mc- 
Clellan  against  John  T.  Lewis.  From  a  judg- 
ment for  defendant  and  an  order  denying 
their  motion  for  new  trial,  plaintiffs  «]N>eaL 
Judgment  and  order  affirmed. 

See,  also,  169  Pac.  488. 

A.  H.  Carpenter,  ot  Stockton,  for  aroel- 
lantB,  Max  Orlmm  and  John  B.  Cronin,  both 
of  Stockton,  for  respoudoit, 

BCRNBTT,  J.  The  action  Is  to  quiet  title. 
The  claim  of  appellants  is  grounded  upon 
the  consideration  tbat  said  Minnie  McClellan 
filed  a  deciaratl<Hi  of  homestead  upon  the 
house  and  lot  In  controversy.  Defendant 
relies  upon  a  contract  of  sale  executed  by 
said  F.  E.  McClellan  to  said  Lewis,  as  the 
trustee  of  the  Stockton  Grove  No.  118,  United 
Ancient  Order  of  Dmlds,  and  upon  a  flnal 
judgment  In  fiivor  of  said  Lewis  In  a  fOimer 
action  between  the  same  parties. 

The  court  found  that  on  April  1,  1913,  the 
defendant  Lewis  for  and  on  behalf  of  said 
grove  bronght  an  action,  Na  10741,  In  said 
superior  court  against  said  F.  B.  and  Minnie 
McClellan,  for  the  conveyance  of  said  prop- 
erty, setting  out  in  his  complaint  snfllclent 
facts  to  justify  spedflc  performance;  that 
said  defendants  appeared  and  filed  separate 
answers  denying  plaintiff's  allegations  (ex- 
cept that  no  denial  was  made  by  either  of 
said  defendants  that  the  property  In  contro- 
versy was  community  prop»ty) ;  that  there- 
after the  case  came  on  regularly  for  trial  on 
the  29th  day  of  May,  1918,  both  defendanto 
being  represented  by  counsel;  tbat  upon  the 
concluslcm  of  the  trial  the  court  <H%lly  an- 
noonced  judgment  for  the  plaintiff  and  di- 
rected findings  to  be  prepared  In  the  case; 
that  findings  were  prepared  by  both  parties 
In  said  action  and  presented  to  the  Judge  of 
the  court,  and  left  with  hlra ;  that  the  find- 
ings prepared  by  the  plaintiff  were  signed  by 
the  judge  on  the  28th  day  of  June,  1913,  and 
on  said  date  judgmoit  In  said  case  was  also 
signed  and  filed,  and  was  dockrted  on  the 
13th  day  of  July,  1013;  that  in  and  by  said 
judgmuit  It  was  and  la  adjudicated  that  the 
real  property  in  question  herein  was  the 
community  property  of  Frank  E.  and  Minnie 
McClellan ;  that  the  contract  of  sale  was  en- 
tered into  as  set  out  lu  the  complaint  In  said 
actioQ;  that  the  purchase  price  agreed  upon. 
44,250,  was  a  fair  and  adequate  consldera- 
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ti<Hi  and  Tftlue  of  tbe  said  pnu^rty.  and  said 
contract  was  lust  and  reasooabl*  between 
said  grove  and  said  F.  B.  McCXellao ;  avd 
that  said  Judijnmit  is  CMKtaslTe  and  bind- 
ing In  this  acUoo.  There  Is  also  a  finding  to 
tbe  effect  that  the  said  Lewis,  acting  for  tbe 
said  grove,  had  made  the  first  payment  called 
for  In  said  contract  ot  sale,  and  had  tendered 
the  balance  due,  and*  had  dq;>oslted  the  same 
In  the  bank  to  the  credit  of  said  F.  E.  McGlel- 
lan  and  Minnie  McCAellan ;  that  the  said  Me^ 
Clellana  appealed  from  portlcns  of  the  jndg* 
ment  In  said  case  to  the  Bnpreme  Court  of 
the  state  of  California,  and  that  thereafter, 
to  wit,  on  the  2d  day  of  March,  1914.  the  ap- 
peal was  dismissed  by  said  cmirt;  also  that 
the  lis  pendens  was  filed  In  the  office  of  the 
connty  recorder  of  the  county  of  San  Joa- 
quin ;  farthermore,  that  on  the  18th  day  of 
October,  1918,  said  F.  E.  McCleUan  drew  and 
received  from  t^e  Commercial  Savings  Bank 
of  Stockton,  Cai.,  the  snm  of  S2J60.  which 
had  t>een  deposited  therein  by  said  Lewis  as 
the  represratatlve  of  the  said  grove  ofDnilds 
to  the  account  and  credit  of  the  said  McClel- 
lan ;  furtttermore,  that  said  plaintyf  Minnie 
McCnellan  had  full  knowledge  and  notice  of 
the  execution  of  the  said  contract  of  sale  by 
said  plaintift  F.  E.  McCOellan  before  the  in- 
stitution of  said  action  to  enforce  the  con- 
veyance of  said  propertj.  As  to  the  declara- 
tion of  homestead  It  was  found  by  the  court 
that  on  the  3d  day  of  June.  1918,  five  days 
after  tbe  trial  of  the  case  In  which  Judgment 
was  rendered  in  favor  of  said  Lewis  and 
asalnst  the  plaintiffs  herein,  the  said  Minnie 
McClellan  and  F.  E.  McClellan  moved  onto 
the  property  In  qsestlon,  and  on  the  4th  day 
of  June.  1013,  said  Minnie  McClellan  execut- 
ed a  declaration  of  homestead,  and  oa  June 
SO;  1913,  two  days  after  the  findings  and 
Judgment  were  signed  by  the  judge  and  filed 
as  a  record  ot  tbe  court  said  declaration  of 
homestead  was  recorded  In  the  office  of  the 
eounty  recorder  of  tbe  connty  of  San  Joa< 
Qnln,  and  that  the  Judgment  in  said  action 
was  entered  on  Qie  same  day  tbat  ttie  home- 
stead was  recorded. 

[1]  There  are  also  flti^ingg  to  the  efllect 
that  said  dedaratlon  of  homestead  is  null 
and  void,  and  that  the  act  of  jdaintUCs  In 
taking  possesBlon  of  said  premises  and  the  ex* 
ecotion  and  filing  and  recording  of  the  decla- 
ration of  tUHuesteed  wore  ''illegal,  wrongful, 
and  fraudulent."  There  can  be  no  serloas 
qnesticm  as  to  the  snfBdency  <tf  the  facts  to 
soataln  the  material  findings  of  the  court, 
and,  directing  onr  atteation  to  the  Judgment 
rendered  In  the  former  actirai,  tt  is  equally 
X^ln  that  It  ban  any  Judgment  fbr  plaintilh 
In  the  present  suit.  We  think  ttiere  can  be 
no  snious  controveray  as  to  the  following 
ptoposltlon:  The  character  of  the  property 
and  tbe  title  and  interests  of  the  parties 
therein  were  fairly  in  Issne  and  determined 
in  said  action  Na  10T41.  and  thereft>n  said 
Judgment  ftally  determines  the  material  ques- 
tions that  are  preeented  in  this  actl<m.  See- 


487 

tlons  190e  to  1912,  Code  OLr.  PMc;  Bos- 
ton V.  Haynes,  33  Cal.  31. 

[2]  The  character  of  the  prc^Mrty  in  con- 
trovwsy,  namely,  that  it  was  community 
property,  was  admitted  in  Che  orlglnat  suit 
and  adjudicated  by  tbe  conrt  to  be  such, 
and  therefore  became  a  matter  res  adjndi- 
cata,  and  not  subject  to  be  again  litigated. 
Jackson  v.  Lodge.  86  Cal.  28, 

[3]  It  was  Immaterial  that  tbe  omtract  of 
sale  was  not  signed  or  acknowledged  by  Min- 
nie McClellan,  since  the  husband  had  power 
to  sell  the  community  property  the  same  as 
if  It  were  Ida  separate  propCTty,  ft>r  an  ade- 
quate consideration.  Section  1T2,  Civ.  Code ; 
Tolman  v.  Smith.  85  Cal.  280,  24  Pac.  743: 
Farrlngton  t.  McClellan,  29  Cal.  App.  375, 
140  Pac.  1061.  TtB  interest  which  the  wifo 
had  was  a  mere  expectancy.  Estate  of  Moffitt, 
163  CaL  3S0,  96  Paa  668.  1026.  26  L.  R.  A. 
(N.  S.)  207. 

[4]  There  can  be  no  doubt  that  said  action 
No.  10741  and  the  present  actiini  are  actions 
in  equity  and  relate  to  the  sanw  subject- 
matter.  QUA  v.  Ferree.  10  CaL  App.  637. 101 
Pac.  27.  It  must  be  plain,  Hierefwe,  tliat  the 
judgment  therein  is  condustve  as  to  (he  mer* 
its  of  the  ease  befbre  ns,  nor  does  it  make 
a  particle  of  dlfferenee  that  said  declaration 
of  homestead  was  filed  before  said  Judgment 
was  docketed.  Tbe  wife  knev  before  she 
declared  ttie  homestead  Uut  her  hn^nd 
had  sold  tbe  propen^  to  tbe  Dmids  fbr  |4r 
2S0,  being  1260  more  than  ttie  value  of  tbe 
property,  accordbig.to  the  testimony.  It 
must  be  plain  npim  inlndi^es  of  equity,  as 
well  as  upon  authority,  that  die  could  not,  by 
herself  or  with  the  connivance  of  her  hus- 
band, declare  a  valid  bomertead  thereon  aft- 
er the  same  had  been  sold  for  a  svfllctent 
consideration. 

IW]  Tbe  rli^ts  of  the  Drotds,  acquired  uur 
der  tiie  contract  of  sale,  are  superlw  to  the 
homestead  (Smftb  Bangbam.  166  OaL  SBO, 
104  Pac.  680.  28  L.  R.  A.  [N.  S.]  622),  be- 
cause such  rights  related  bade  to  the  time 
of  the  sale  of  the  property.  In  the  Smith 
Case,  supn,  it  is  said  in  reference  to  an  op- 
tion for  tbe  purchase  of  land  tbat: 

It  "vests  in  tbe  grantee  tbe  right  or  privilege 
of  acqntrlng  an  interest  in  the  land,  and,  when 
aooqiud,  sntltlet  him  to  call  for  specific  per- 
formance. *  *  •  Such  right,  when  exercised, 
must  necnsarily  relate  back  to  the  time  of  giv- 
ing the  option  *  *  *  H)  as  to  cat  off  inter- 
vening rights  acquired  with  knowledge  of  the 
existence  of  the  option.  A  subsequent  purcbaier 
with  notice  of  a  valid  and  irreTOcable  option 
would  certainly  take  subject  to  tiie  right  of  tbe 
option  holder  to  complete  his  purchase.  •  *  * 
and  we  see  no  reason  why  the  declarant  of  a 
faomestead  ehould  stand  In  any  better  position. 
A  declaration  of  homestead  creates  no  new  or 
additional  title.  It  attaches  certain  privileges 
and  immanities  to  snch  title  as  may  at  tb»  tins 
be  held." 

See,  also,  Oomfl»  t.  AigdtlBger,  167  Cat. 
706, 10<  Pac.  lOm 

[I,  I]  Stating  tbe  am  a  Ultle  dlfferentiy. 
there  can  be  no  question  that  under  the  terms 
of  the  8al4  contract  of  sale  of  December  19, 
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JMSf  V.  XL  MrfnBiiwii  hftTliig  MM  flw  jpop* 
erty  to  tbe  Druids  for  an  adequate  and  snffl- 
^ent  ctmsldecatton,  tbey  acquired  an  equita- 
ble title  to  said  property,  and  ttier  tberetojr 
became  tbe  equitable  owners,  and  tbe  vendor 
bdd  the  1^1  title  merely  in  trust  for  said 
Tendees.  Baldwin  Uorgan,  00  OaL  685; 
GUbert  t.  Keqter.  Tl  CaL  290.  12  Fac.  172. 
The  Drolds  were  therefore  entitled  to  the 
posseaslon  of  tbe  proper^  on  February  1, 
191S,  which  was  weU  known  to  Mrs.  Mc- 
Clellan.  She  was  therefore  a  wnmgfnl  pos* 
sessor  of  said  property  wboi  ^  filed  said 
declaratlOD  of  homestead,  and  the  hom^tead 
ri^t  could  not  thereby  be  aoqulred.  Mann  v. 
Rogers,  86  Oal.  816. 

Indeed.  It  Is  qnlte  anmrent  ticm  the  record 
that  to  fl^  effect  to  said  declanrtlon  of  home- 
stead and  to  decree  diat  plaintUEi  are  wUtled 
to  Judgment  would  be  to  tolerate  and  encoui> 
age  a  fraudulent  tranuctlon,  and  to  make  of 
the  homestead  law  a  doi^  for  wrongdoing. 
No  one,  of  coarse,  woald  contoid  for  such  a 
constmctlon  of  this  beneficent  provision. 
Sblnn  T.  UaePberson.  68  OaL  588. 

The  situation,  then,  if  we  may  state  it 
in  a  few  words,  is  as  follows:  The  husband 
made  a  contract  of  sale  of  the  property  for 
an  adequate  consideration.  Tbe  ooort,  having 
Jurisdiction  after  trial  had  In  which  both  par- 
ties herein  were  defendants  and  appeared  In 
the  cause,  found  said  property  to  be  communi- 
ty estate.  This  finding  was  a  final  determina- 
tion of  the  cbaractw  of  said  property,  and 
could  not  thereafter  be  coQtroverted  by  either 
of  said  defendants,  who' are  plaintiffs  herein. 
Tbe  vendee  under  said  contract  of  sale  paid 
a  part  of  the  purchase  price,  and  at  the  time 
specified  tendered  the  balance  due.  In  fact, 
the  vendee  complied  with  all  the  terms  of  said 
contract,  was  clothed  with  tbe  equitable  title, 
and  was  In  a  position  to  d^and  the  legal 
title  to  said  property,  and  had,  therefore,  the 
ri^t  to  enter  into  possession  of  it  After  the 
foregoing  situation  had  developed,  plaintiff 
Minnie  McClellan,  with  knowledge  of  said 
sale,  attempted  to  file  upon  said  property  a 
declaration  of  homestead,  claiming  it  as  her 
separate  estate.  The  foregoing  statement  in- 
evitably  demands  the  conclusion  that  her  at- 
tsMOvt  thus  to  defeat  the  claim  and  Interest 
of  the  veodee  In  and  to  said  property  can  find 
no  support  either  in  law  or  In  equity. 

It  Is  apparent  from  what  has  gone  before 
that  plaintiffs  and  app^lants  appear  before 
the  court  In  an  unenviable  light  Haying  sold 
the  property  for  a  full  and  adequate  consid- 
eration, plaintiffs  refused  to  make  a  proper 
and  1^1  conveyance,  compelled  the  pur- 
cdiaser  to  resort  to  legal  proceedings  to  en- 
force the  contract,  and,  upon  being  defeated 
In  court,  appellants  attempted  to  cloud  the 
title  of  the  property  and  Incumber  It  with  a 
homestead.  More  than  that,  after  defeating, 
48  they  supposed,  the  Just  and  equitable 
rights  of  UW'  purchaser,  appellant  Mcddlan 
drsw  oat  the  balance  of  the  purchase  price 


for  tbe  property,  wfalefa  had  been  deposited 
in  tbe  bsnfc  to  the  account  and  credit  of  plain- 
tiVta,  and  they  thereupon  commenced  an  ac- 
tion, averring  tliat  they  are  ,the  owners  in 
fee  thereof;  in  oilier  words,  they  want  both 
the  money  and  tbe  property.  It  seems  some- 
wiiat  Inoedible  that  audi  <lalm  should  be 
made  In  a  court  of  Justice.  In  fftct,  about  tbe 
most  astonishing  thing  in  connection  with 
this  whole  mattcor  is  that  the  appeal  ^uld 
ever  have  been  taken  from  the  condurion  of 
the  lower  court. 

Some  minor  considerations  are  advanced 
by  apptilants,  bnt  they  are  suffldently  an- 
swered by  reqpondait,  and  they  do  not  de- 
mand spadfle  notice, 

Obe  Judgment  and  order  are  affirmed. 

We  concur:  OHIPMAN,P.  J.;  HART.  J. 


McCI/ELLAN  v.  LEWIS.   (Civ.  1712.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.  Oct.  26,  1917.    Rehearing  Denied 
by  Supreme  Coort  Dec.  24,  1917.) 

1.  JuDonifT  «a9461(6)  —  MoniFiCATiOH  Ton 
FaAun  —  Fxifoxnos-- SoFncBHOT  or  Bvx- 

DBNCE. 

In  an  action  by  a  wife  for  damages  and  to 
modify  judgment  for  defendant  In  bis  salt 
against  oer  and  her  hnaband  for  spedSe  per- 
formance of  their  contract  to  sell  realty,  evi- 
dence held  to  support  the  trial  court's  findings 
of  fact  that  the  judge  In  the  prerlous  case  was 
not  deceived  or  imposed  npon  by  defendaufs 
attorn^,  that  the  previous  judgment  was  not 
false,  nctltioiu,  fraudulent,  wrong,  etc.,  and 
that  by  such  Judgment  it  was  adjudicated  that 
tbe  realty  in  question  was  the  commonity  prop- 
erty of  the  hnsttand  and  wife. 

2.  Taui.  «:>893(3)  —  Oau.  STATBuanrs  bt 
JuDQE— MonmcATion  m  Makihg  Fiirn- 
iMGS— Statutes. 

Under  Code  Civ.  Proa  1  682,  requlrhig  that 
the  court's  decision  must  be  given  In  vrriting 
and  filed  with  the  clerk,  and  section  633,  pro- 
viding that  in  giving  the  decision  tbe  facta  and 
conclusions  of  law  most  be  separately  stated, 
and  judgment  on  the  decision  must  be  entered 
accordingly,  in  an  actkm  against  boaband  and 
wife  for  specific  performance  of  Ouit  contract 
to  aell  realty,  tbe  remarks  of  the  trial  court 
as  to  the  Question  of  costs  and  the  wife's  rela- 
tion to  the  case,  made  at  tbe  dose  of  trial,  did 
not  prednde  him  from  maUng  different  findmgs 
to  meet  the  iaaoes  in  accordance  with  tbo  facts, 
being  but  the  court's  lufbrmal  views  subject  to 
future  modification  when  be  came  to  make  his 
findings. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  D.  M.  Toung,  Judge. 

Action  by  Minnie  McClellan  against  John 
T.  Lewis.  IfVom  Judgment  fw  defiendant, 
plaintiff  appeals.   Judgment  afllrmed 

A.  H.  Carpenter,  of  Stodcton,  for  api>el- 
laut.  Max  Grimm  and  J.  R.  Cnmln,  both  of 
Stockton*  tor  respondent 

CHIPMAN,  P.  J.  This  action  grew  out 
of  the  action  entitled  Minnie  McClellan  and 
F.  £.  McClellan,  Her  Husband.  Plaintiffs 
and  AK>eUaat%  v.  John  T.  I^wia,  Defend- 
ant mi  Kespondent  (avU  No.  ITUt)  ia» 
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Pac  436,  So  which  the  opinion  of  thU  court 
waB  flled  October  22,  1917.  That  action  was 
brou^t  by  piaintiffB  therein  to  qnlet  title  to 
a  certain  lot  situated  in  the  city  of  Stock- 
ton.   It  will  appear  from  the  opinion  In 
that  action  that  the  defendant  relied  upon  a 
contract  of  sale  executed  by  the  said  F.  E. 
McClellan  to  the  said  Lewis  as  trustee  of 
the  Stockton  (irove  No.  118,  United  Ancient 
Order  of  Druids;  that  on  April  1,  1913,  the 
defendant,  Lewis,  on  behalf  of  said  grove, 
brought  an  action,  No.  10741,  in  the  superior 
coort  of  the  county  of  San  Joaquin  against 
the  plaintiff  herMn  and  her  said  hnstuind 
for  the  conveyance  of  said  property,  suffi- 
fdently  alleging  fftcts  to  Justify  specific  per- 
tonnaaoe;  that  both  of  said  defendants  In 
that  action  answered,  but  neither  of  them 
made  a  dwinl  that  the  property  in  contro- 
versy was  community  property;  that  there- 
after said  case  came  on  foi'  trial  on  May 
20,  1913,  both  defmdants  being  represented 
by  coniuiti,  and  at  the  ctmclusion  of  the 
tiial,  t3ie  oovrt  announced  its  Judgment  in 
ftror  of  the  plaintiff  apd  directed  findings 
to  be  prepared;  that  findings  were  prepared 
Iqr  tmOi  partleB  and  presented  to  the  Judge 
of  the  court;  that  the  findings  prepared  by 
p)fiiTi»<ff  in  the  acUon  were  adopted  by  tbe 
judge  <ni  tbe  28th  day  of  Jane,  1918,  and 
Jndgnieat  was  duly  signed  and  filed  on  that 
diUe  and  was  dodceted  on  July  18,  1913; 
tbat  by  said  Jndgmeat  it  was  adjudged  that 
the  real  property  in  qnestion  was  the  com- 
munity property  of  the  said  Frank  E.  and 
BUnnie  McClellan ;  that  the  oontract  of  sale 
was  entered  into  as  set  oat  In  the  complaint 
to  said  action;  that  tbe  pDrehase  ^ce 
agi«ed  upon  was  a  lAte  and  adequate  con- 
sideration; that  the  contract  was  Just  and 
reasonable;  and  that  the  said  Judgment  is 
conclusive  and  binding  in  tiie  said  action. 
Civil  No.  1713,  in  whldi  opinion  was  filed 
October  22,  1917. 

Tbe  foregoing  and  some  other  facts  In 
the  said  actfon  No.  10741  are  set  forth  In 
the  plaintUTs  amended  complaint  in  the 
present  action,  but  it  is  alleged  that  at  tbe 
close  of  the  trial  of  said  action  last  refer- 
red to  tbe  court  annonn(»d  from  the  bench: 

"Tbat  Minnie  McClellan  did  not  ^gn  the 
agreement  that  plaintiff  seeks  to  have  speafical- 
ly  mfOreed,  ud  the  judoment  of  the  court  can 
only  be  that  Mr.  McClellan  execute  the  deed; 
tbat  there  ia  nothing  npon  which  the  court  could 
direct  Minnie  McClellan  to  eiecute  a  deed ; 
tbat  the  court  is  satisfied  that  Mmnie  McQel- 
lan  is  not  in  this  case;  she  is  entitled  to  Jodg- 
ment  for  any  costs  she  has;  and  the  attorney 
for  plaintitF  (Max  Grimm)  will  prepare  withont 
delay  the  flodfaigs  and  decree  in  accordance  with 
these  instructions." 

It  is  then  alleged: 

^at  the  attorney  for  plaintiff,  the  said  Max 
Qrimm,  "willfally  neglected  and  refused  to  pre- 
pare or  present  said  flndlnge  and  decree  to  tbe 
court  for  a  period  of  about  80  days,  and  nntil 
he  knew  that  the  attorpey  for  Minnie  McClel- 
lan had  left  the  state  for  a  8  months'  absence, 
and  that  then,  in  tbe  absence  of  said  attorney, 
and  «■  the  28fli  day  of  June.  1913,  and  for  the 


ponese  of  taUng  aavantaga  at  Oe  said  Mimiie 
A&KJieUan  in  the  absence  of  her  attorney,  and  of 

deceiving  and  Imposing  upon  the  judge  who 
tried  said  case,  and  of  thereby  injuring  and  de: 
franding  the  plaintiff  herein,  as  one  of  the  de- 
fendants in  ssid  case,  and  of  depriving  her  of  all 
her  right  and  title  to  said  real  property,  pre- 
sented to  the  jndge  who  tried  said  case  in  the 
said  superior  court,  the  findings  and  decree  as 
drawn  by  him  and  aa  they  now  appear  in  said 
case,  and  wbieb  contain,  among  othw  things, 
the  following  flndiogSt  to  wit:  That  the  said 
defendant  Minnie  McClellan  did  not  sign  or 
execute  the  said  agreement  with  Stockton  Grove 
No.  118,  U.  A.  O.  D.;  that  the  said  Minnie 
McClellan  has  no  title  to  the  aforesaid  described 
real  property,  and  her  claim  and  interest  there- 
in is  subject  to  and  inferior  to  the  rights  and 
title  thereto  of  the  plaintiff,  Lewis,  and  that  all 
the  material  allwadons  of  the  answer  of  the 
said  Minnie  McClellan  are  not  true  and  are 
not  sustained  by  dw  eridenoe." 

It  Is  fnrdier  alleged  tbat  tt  was  adjudged 
in  said  action: 

"That  aald  Minnie  McClellan  has  not  now, 
and  never  has  bad,  any  right,  claim,  title,  or 
intwesti  in  or  to  said  real  property,  except  as 
the  wife  of  the  defendant  F.  E.  McClellan,  and 
that  the  said  Minnie  McClellan  be,  and  she  la 
hereby,  restrained  and  enjoined  from  hereafter 
asserting  any  right,  claim,  or  interest  of,  in,  or 
to  tbe  property  described  in  plaintiff's  c<HnpIaint 
herein." 

-  It  la  then  alleged: 

That  the  said  Max  Orimm,  as  attorney  for  the 
plaintiff  in  said  case,  "willfully,  unlawfally, 
fraudulently,  and  In  violation  of  said  express  in- 
structions of  the  court,  and  for  the  purpose 
foresaid,  omitted  and  left  out  from-  both  the 
said  findings  and  decree  in  said  case  the  follow- 
ing portions  of  said  decision  as  announced  by 
the  court  at  the  dose  of  said  trial,  namdy: 
That  there  is  nothing  upon  which  the  court 
could  direct  that  Minnie  McClellan  execute  a 
deed;  that  the  court  is  satisfied  tbat  Minnie 
McClellan  Is  not  in  this  case,  and  that  she  Is 
entiUed  to  Judgment  for  any  coats  she  has, 
and  Uiat  each  and  all  the  aforesaid  additions, 
interpolations,  and  omissions  were  wrongfnlly, 
unlawfully,  fraudulently,  and  in  violation  of  the 
express  instmctions  of  said  court,  added  to. 
Inserted  in,  or  omitted  from  said  findings  and 
decree,  as  hereinbefore  averred,  for  the  express 
purpose  of  enabling  the  said  Lewis,  as  the 
plaintiff  in  said  case,  to  fraudulently  secure 
said  real  property  from  the  plaintiff  hereio, 
and  thereby  cheat  and  defraud  her  of  ber  home- 
stead right  without  due  process  of  law;  and 
that  the  said  Max  Grimm  then  and  there,  on 
aaid  28th  day  of  June,  1913,  falsely  represented 
to  tbe  aaid  judge  that  said  findings  and  decree, 
with  all  tbe  aforesaid  wrongful  interpolations, 
additions,  and  omissioDS,  were  drawn  m  all  re- 
spects as  directed  by  the  court  at  the  close  of 
tbe  trial  as  aforesaid,  and  that  the  judge,  rely^ 
ing  upon  said  false  statements  and  witnout  no- 
ticing the  aforesaid  irregularities,  signed  both 
said  findings  and  decree,  and  thereafter,  on  the 
said  2Sth  day  of  June,  1913,  the  same  were  filed 
with  the  clerk  of  said  conrt  and  duly  entered 
and  docketed  In  said  court  and  caoso,  as  pro- 
vided by  law," 

Tt  is  further  alleged: 

That  the  said  Max  Grimm  by  his  conduct  In 
said  matter  "imposed  upon  and  deceived  the 
judge  and  caused  him  to  sign  said  findings  and 
decree  through  mistake  of  their  contents,  and 
that  said  findings  and  decree  as  signed  were 
wrong,  erroneous,  absurd,  inconsistent,  not  in 
accordance  with  said  court's  express  Instruc- 
tions, entirely  without  the  tssaes  raised  by  the 
pleadings,   and   extremely  prejudicial  .  to  the 

Elaintiff  herein,  as  she  was  deprived  of  ber  costs 
1  said  ease,  and  i^  forever  enjoined  from 
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auerting  tide  to  ber  r«al  prep«rt7f  In  vitiation 
of  the  expnn  instrnotioiH  of  Uie  conrt  u  here- 
inbefore pointed  out." 

It  is  farther  alleged  In  the  emended  com- 
plaint: 

That,  after  the  said  euperior  oonrt  bad  an- 
nounced ita  decision  from  the  batch,  "it  had 
DO  right,  anthorib',  or  jurisdiction  to  adjudge 
or  decree  in  said  fbdings  in  said  case  that  Min* 
nie  McCleUen  has  or  had  no  right  or  title  to  the 
aforesaid  real  property,  or  that  ber  claim  and 
interest  therein  is  or  was  subject  to  or  inferior 
to  the  rlKbts  and  title  thereto  of  the  said  Lewis, 
or  that  the  material  allegations  of  the  said  Min- 
nie McClellan's  answer  are  not  or  were  not  trae 
or  sustained  bjr  the  evidence,  or  to  adjudge  or 
decree  in  the  judgment  in  said  case  tiiat  the 
said  Minnie  McClellan  has  not  now  or  never  has 
had  any  right,  title,  or  interest  in  or  to  said  de- 
scribed real  property,  except  as  the  wife  of  said 
F.  E.  McGlellan,  or  to  enjoin  or  restrain  the 
said  Minnie  McClellan  from  thereafter,  or  at 
all,  asserting  any  right,  claim,  title,  or  inteiv 
est  in  or  to  the  aforesaid  real  property  or  any 
part  thvnot,  and  that  all  sudi  adjudications 
and  findings  were  uagatory,  void  and  wltboat 
the  issues  raised  hy  the  plewlings  in  said  case." 

It  Is  further  aQeged: 

That  the  plaintiff  herein,  through  her  at- 
t(H-ney,  heard  the  said  original  decision  of  the 
court  as  made  at  the  cloee  of  the  trial,  and  be- 
lieved that  the  findings  and  decree  therein  would 
be  made  and  entered  in  accordance  with  said 
deciaiOD.  "and  tiiat  by  reason  thereof  the  plain- 
tiff heron,  as  one  of  ue  defendants  in  said  case, 
allowed  her  time  to  appeal  from  said  judgment 
in  said  case  to  expire  without  talcing  such  ap- 
peal or  preparing  the  record  for  the  same  by 
bill  of  exoeptions  or  otherwise,  and  that,  after 
audi  right  of  appeal  had  lapsed,  ahe  discovered 
the  aforesaid  fraudulent  and  deceltfal  acts 
whereby  said  decision  was  procured  and  entered, 
and  that  the  same  was  so  rendered  and  entezed 
without  the  knowledge  or  consent  of  the  plain- 
tiff herein,  and  not  by  reason  of  any  negltgoice 
on  her  part" 

It  Is  ftirtbet  alleged  that  the  plaintiff  here- 
in, on  June  30.  1913,  white  actually  resid- 
ing OD  the  property  with  her  hasband,  dnly 
made,  executed,  and  adEnowledged  a  deda< 
ration  of  homestead  upon  the  land-aod  prem- 
Ises,  end  on  said  date  recorded  the  same  In 
the  office  of  the  connty  recorder  of  said 
couQ^,  and  plaintiff  allies: 

That  since  said  last-named  date  the  said  "real 
property  and  premises  have  been,  and  now  are, 
the  duly  selected  and  declared  homestead  of  the 
plaintiff  her^,  and  that  this  action  concerns 
and  relates  thereto." 

It  Is  farthw  alleged: 

That  since  the  rendition  of  said  judgment  as 
aforesaid  "the  said  defendant  and  his  attorney 
have  repeatedly  disturbed,  annoyed,  and  threat- 
ened to  eject  and  remove  plaintiff,  who  is  and 
at  all  times  herein  named  and  referred  to  has 
been  an  Invalid,  from  said  premises  which  she 
claims  and  occupied  as  a  homestead,  and  havo 
taken  execution  out  of  said  superior  court  in 
said  esse,  *  «  «  whereby  the  sheriff  of  said 
county  was  thereby  falaely  and  fraudulently  au- 
thorised and  empowered  to  remove  and  eject 
plaintiff  from  her  said  homestead,  and  that  in 

{lursuance  thereof  the  said  Bb«iff,  under  the 
nstroctioos  oC  said  defendant  and  his  said  at- 
torney, has  been  upon  said  premises,  attempted 
to  eject,  and  threatened  to  eject  and  remove 
plaintiff  from  her  bed  and  her  said  homestead, 
aod  forcibly  take  poseessioB  of  the  same  for 
the  said  defendant,  and  has  repeatedly  harassed 
and  annoyed  plaintiff  with  notices  and  demands 
for  aacb  poMSssion  and  threats  of  ejectment* 
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whmby  plaintiff  has  been  and  Is  damaged  by 
tiie  rendition  and  entry  of  said  false,  Qctitious, 
and  firaudulsnt  Judgment  and  the  said  proceed- 
iocs  had  and  taken  hereunder  In  the  sum  of 

The  prayer  of  the  complaint  is: 
For  judgment  in  the  sum  of  $5,000  and  ber 
costs  of  suit;  that  the  aforesaid  judgment  en- 
tered in  the  said  case  of  John  T.  Lewis,  Plain- 
tiff, V.  F.  E.  McClellan  and  Minnie  McCleUan, 
Defendante,  of  date  June  28, 1813,  "be  reviewed, 
modified,  and  changed  so  as  to  conform  to  law 
and  with  the  original  announcement  thereof  by 
the  said  superior  court,  and  in  the  following 
particulars:  (1)  That  the  findings  and  condu- 
sions  of  law  be  made  to  recite  that  the  plaintiff - 
therein,  John  T.  Lewis,  is  not  entitled  to  specific 
performance  or  any  relief  whatsoever  against 
the  defendant  Minnie  McClellan,  and  that  she 
is  entitled  to  judgment  for  her  costs  herein  iik* 
curred":  (2)  that  the  judgment  therein  be  made 
to  recite  that  plaintiff  is  not  entitled  to  specific 
performsnce,  snd  thst  plaintiff  herein  Is  en- 
titled to  Judgment  for  costs;  <3)  that  the  'In- 
terpolation that  the  defendant  Minnie  McClellan 
has  DO  right  or  title  to  the  aforesa^  described 
real  property  •  •  ♦  be  stricken  from  said 
findings  and  coodnBions  of  law";  (4)  likewise 
the  fmdings  that  the  material  all^ations  of 
Minnie  McClellan's  answer  are  not  true,  and 
that  they  be  stricken  out;  (JS)  likewise  the  pro- 
vision that  the  plaintiff  herein  be  restrained 
from  asserting  any  right  in  the  premises  be 
stricken  out  from  the  conclusions  of  law  snd 
the  judgment;  (6)  that  the  portion  of  the  judg- 
ment aajudging  that  the  said  Minnie  McClellan 
has  not  now,  and  never  has  hsd,  any  right, 
claim,  title,  or  interest  in  the  property  be 
stricken  from  said  judgment,  and  that  "said 
John  T.  Lewis  be  forever  enjoined  and  restrain- 
ed fr«D  enforcing  said  judgment  In  its  presoit 
form,  and  for  such  otiier  rdief  as  may  seem 
meet  to  the  court" 

An  amendment  to  the  amended  oku plaint 
was  made  by  leave  of  orart  to  the  eflett  that 
the  said  contrail  of  sale  waa  Intmded  to  be 
signed  by  both  UcClellan  and  hla  wUe,  and 
that  it  waa  understood  that  nntU  It  was  bo 
signed  by  both  It  was  to  be  Ineffectual  for 
any  purpose  and  that  fliereafter,  and  be- 
fore the  said  contract  was  signed  or  execut- 
ed by  both  of  said  last-named  parties,  "the 
same  was  canceled  and  annulled,  and  that 
by  reason  thereof  the  same  nerer  became 
binding  upon  dther  or  any  of  the*  pnqjwsed 
parties  thereto." 

A  demurrer  on  general  and  specific 
grounds  was  overruled,  and  the  defendant 
answered;  denied  that  on  the  1st  day  of 
April,  1913,  or  at  any  time,  the  defendant 
commenced  an  action  against  the  McCleUans 
to  enforce  the  spedfic  potormance  of  an 
unjust  or  unreasonable  contract,  or  that 
the  said  contract  was  unfair  or  the  omddeF- 
atlMi  Inadequate;  allied  that  at  the  time 
of  the  execution  of  said  agreement  tb&  said 
realty  was  the  cranmnnlty  property  of  the 
said  McClellan  and  his  wife;  denied  the 
averment  of  the  amended  comjiialnt  Qiat  the 
real  prc^rt7  "had  been  purdiased  largely 
with  moneys  that  plaintiff  had  received  from 
her  deceased  father's  estate,  and  that  It  was 
in  truth  and  In  fact,  or  In  tmth  or  tn  flict, 
her  IndlTldusl  proper^";  denied  that  anid 
plaintiff  was  at  said  time  or  at  all  entitled 
to  s^ect  and  claim  said  property  as  a  home- 
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stead;  denied  that  th«  plhtAtUT  herein  did  at 
any  time  "daly  select  and  claim  or  claim  as 
her  homestead  under  and  by  Tlrtue  of  the 
laws  of  this  state  said  real  property";  de- 
nied the  allegations  as  to  what  occurred  at 
the  time  of  the  close  of  the  trial  referred  to 
In  the  complaint;  and  avers  "that  at  close 
of  eald  trial  said  court  made  certain  oral 
statements  from  the  bench,  hut  which  oral 
statements  wore  not  Its  judgment,  and  whidi 
were  In  substance  and  In  part  as  follows: 
That  It  woold  be  the  duty  of  the  court  to 
direct  specific  performance  upon  the  part 
of  Mr.  McCIellan;  that  the  Judgment  of  tiie 
court  can  only  be  tbat  Mr.  McCIellan  eze> 
cute  the  deed;  tbat  there  was  notUng  upon 
whidi  the  court  could  direct  the  wife  to 
execute  a  deed,  wbereupcm  the  f<^owing 
and  the  only  ooUoqnj^  or  ctmversatlon  took 
place  between  the  counsel  and  the  Judge  pre- 
siding upon  said  trlaL"  We  do  not  think  It 
necessary  to  set  oot  this  ortlOQuy. 

D^endant  denied  that  he  wlUtuUy  or  at 
all  refused  to  prepare  or  present  the  proper 
findings  and  decree  to  (he  court  "for  a  period 
of  about  80  days  and  until  or  until  he  knew 
tliat  the  attorney  tm  Minnie  McCIellan  had' 
left  the  state  finr  a  8  months'  absence" ;  de- 
nies that  "on  the  28th  day  of  June,  1913,  or 
at  any  time  or  at  all,  and  for  the  purpose 
or  for  the  purpose  of  taking  advantage  of 
the  said  Minnie  MuCl^lan  In  the  absence 
of  her  attorney  and  of  deceiving  and  Im- 
posing or  of  decelTlng  or  of  imiwaing  upon 
the  Judge  who  tried  the  said  cause,  or  there- 
by or  of  thereby  injuring  and  defrauding  or 
of  Injuring  or  of  defrauding  the  plaintiff 
herein,  as  one  of  the  defendants  in  said 
case,  and  of  depriving  her  or  of  depriving 
her  of  all  her  right  and  title  or  right  or  title 
to  said  real  property,  presented  to  the  Judge 
who  tried  the  said  cause  In  the  said  saperlor 
court,  the  findings  and  decree  or  the  findings 
or  decree  in  said  case,  or  as  they  now  appear 
in  said  case,  but,  on  the  contrary,  said  de- 
fendant avers  that  said  findings  and  conclu- 
sions of  law  and  Judgment  as  they  are  now 
were  drawn,  prepared  and  submitted  to  said 
court  by  said  attorney,  Grimm,  for  signing 
without  any  fraud  or  deceit  and  without  Im- 
posing upon  said  court  and  without  any  pur- 
pose on  the  part  of  said  attorney  or  the 
plaintiff  in  said  case  of  unlawfully,  wrong- 
fully, or  fraudulently  depriving  her  of  any 
rights  to  said  property." 

Other  of  the  accusatory  averments  of  the 
amended  complaint  are  also  denied,  and  de- 
fendant alleged  "that  said  attorney  for  the 
plaintiff  in  said  case,  well  knowing  that  the 
said  oral  remark^  and  annoimcements  of  said 
trial  Judge  In  said  case  at  the  conclusion  of 
said  trial  do  not  and  did  not  constitute  the 
Judgment  and  decision  In  said  case,  and  well 
knowing  that  the  defendant  Minnie  McCIel- 
lan was  not  entitled  to  judgment  for  costs 
under  the  pleadings  and  issues  raised  in  said 
case,  and  the  proof)B  had  therein,  and  that 


the-  said  plalntifT,  Lewis,  in  said  case  was 
entitled  to  all  the  facts  found  In  said  findings 
end  to  the  nUet  (Aitalned  and  contained  in 
said  Judgment  and  decree,  said  attorney  pre- 
pared and  submitted  said  findings  and  Judg- 
ment to  the  said  trial  Judge  for  signature  as 
they  now  are."  The  d^endant  alleges  "that 
alt  of  the  resnrasentatlons  made  by  the  said 
Max  ^rlmm  to  the  Judge  who  tried  said 
cause,  upon  presentation  of  the  findings  and 
cimdnslona  of  law  and  decree  to  said  cause, 
were  true  and  correct,  and  were  within  the 
issues  as  raised  by  the  pleadings  in  said 
canse^;  alleged  "that  the  plaintiff  herein 
was  not  entitled  to  Judgment  against  the 
plaintiff,  Lewis,  in  said  cause,  for  her  costs 
in  said  action;  Qiat  he  was  entitled  to  the 
Jnd^ent  and  decree  of  this  court  in  said 
cause;  tbat  the  plaintiff's  right,  title,  inter- 
est, and  claim  in  and  to  said  realty,  under 
the  pleadings  in  said  cause,  could  be  adjudi- 
cated in  said,  action  and  was  adjudicated  in 
said  action;"  alleged  that  all  of  the  fkcts 
and  mattov  set  forth  In  the  findlngs  in  said 
action  were  within  the  Issues  raised  by  the 
pleadings  In  said  case,  "and  the  said  court 
acQulred  Jurisdiction  and  authority  to  ad- 
Judge  and  decree  upon  alt  of  said  matters 
as  raised  by  the  pleadings  In  •  said  case, 
and  as  they  are  now  in  said  findings  and 
Judgment";  denied  tbat  any  ftaudulmt  or 
dectitfnl  acts  of  any  kind  or  nature  "were 
done  or  committed  by  said  Lewis  or  his  at- 
torney in  said  case  of  procuring  said  Judg- 
ment and  said  findings  or  of  having  said 
findings  or  any  Judgment  entered,  and  fur- 
ther denies  tbat  said  decision  and  Judgment 
was  procured  and  entered  without  the  knowl- 
edge or  consent  of  said  plaintiff  Minnie  Mc- 
CIellan"; denied  that  the  said  Minnie  Mc- 
CIellan was  on  June  30,  1913,  the  owner  of 
said  real  property  or  any  part  thereof,  and 
denied  tbat  she  duly  made,  executed,  or 
acknowledged  the  declaration  of  homestead 
upon  the  said  premises;  alleges  that  on  said 
date,  "after  the  said  plaintiff,  Minnie  Mc- 
CIellan, bad  full  knowledge  and  Information 
that  the  superior  court  of  the  county  of  San 
Joaquin,  state  of  California,  In  said  cause, 
had  made  and  entered  judgment  In  said  case 
adjudging  and  decreeing  that  the  said  plain- 
tiff, Lewis,  in  said  action,  for  and  on  be- 
half of  said  grove,  was  the  true  and  lawful 
owner  of  said  real  property  described  in 
plaintiff's  complaint  herein,  said  Minnie  Mc- 
CIellan, by  and  through  the  advice  and  coun- 
sel of  her  husband,  F.  E.  McCIellan,  and  one 
A.  B.  Carpenter,  her  counsel,  fraudulently 
and  with  the  intent  and  purpose  to  defeat 
the  said  judgment  and  decree  of  said  court, 
and  in  violation  of  its  terms  and  provisions, 
and  for  the  purpose  of  clouding  the  title  to 
said  property  and  vexing  and  annoying  the 
said  plaintiff,  Lewis,  In  the  ownership  and 
possession  thereof,  attempted  to  make  and 
declare  and  file  a  homestead  thereon,  and  in 
pursuance  thereof  did  cause  to  be  recorded  in 
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tbe  office  of  tbe  cotmty  incorder  of  tbe  oonn- 
ty  of  San  Joaquin,  state  of  California,  a  pro' 
tended  and  attempted  bomeatead  on  said 
premises;  tbat  said  alleged  and  pretended 
homestead  Is  traudoloit;  Illegal,  Toldi^  and  <tf 
no  force  and  effect" 

Defendant  arers  tbat  the  only  ooticeB  and 
demands  sent  to  or  made  upon  said  Minnie 
McCleUan  In  tbe  said  action  above  referred 
to  were  sent  and  made  in  accordance  with 
the  lawful  judgment  and  decree  of  said  court 
In  said  case,  and  denies  that  said  plaintiff  in 
this  action  has  been  damaged  in  the  sum  of 
$6,000  or  any  sum  whatsoever  by  reason  of 
any  of  the  acts  or  conduct  of  the  said  Lewis 
or  his  attorney,  Grimm.  Defendant  also 
pleads  in  bar  of  the  action  all  the  proceed- 
ings, findings,  and  Judgment  had  in  the  ac- 
tion of  Lewis  V.  McCleUan,  above  referred 
to,  numbered  1074L  For  further  answer, 
also,  defendant  alleges  the  pendency  of  an  ac- 
tion commenced  by  the  said  Minnie  McClel- 
lan  and  her  husband  against  the  said  John  T. 
Lewis, .  defendant  herein,  on  November  12, 
1913,  in  said  court,  said  action  being  number- 
ed 10943,  In  which  the  plaintiffs  seek  to  have 
the  title  to  said  property  quieted  and  their 
homestead  rights  determined;  that  the  said 
defendant,  Lewis,  h^s  appeared  In  said  ac- 
tion and  filed  an  answer  and  crosa-complalnt 
therein;  that  the  said  action  numbered  10943 
is  between  the  same  parties  as  the  action 
numbered  10741,  and  that  the  subject-matter 
of  the  action  in  both  cases  is  the  same;  that 
sold  action  la  an  issoe  of  fact  and  is  unde- 
termined. 

The  present  cause  was  tried  by  the  court 
without  a  Jury,  and  the  court  made  findings 
in  favor  of  the  defendant  herein,  and  Judg- 
ment was  accordingly  entered,  from  which 
plaintiff  appeala  Among  the  findings  are 
tbe  following: 

"That  at  DO  time  subseqnent  to  the  trial  of 
said  action  No.  10741.  or  at  any  time  or  at  all, 
Ad  the  attorney  for  the  plaintiff,  Lewis,  In  said 
action,  to  wit.  Max  Qriinm,  deceive  or  impose 
upon  tbe  judge  who  tried  said  case,  as  to  the 
contents  or  substance  of  tbe  findings  signed  by 
tbe  Judge  in  said  action,  and  the  Judge  in  said 
action  signed  said  findings  after  reading  and 
understanding  same,  and  Ee  refused  to- sign  the 
findings  presented  by  tbe  attorney  for  ^e  de* 
fendants  in  said  action." 

"That  the  said  judge  was  not  deceived  or  im- 
posed upon  by  the  said  Max  Grimm,  or  any 
other  person,  as  to  the  contents  of  tbe  said  find- 
ings, and  no  fraud,  deceit  or  imposition  was 
committed  apon  said  court  by  any  person '  In 
connection  with  the  signing  of  said  findings,  or 
in  procuring  said  Judgment  in  said  action  No. 
10741.V 

"That  the  said  Judgment  In  said  action  No. 
10741  was  not  false,  flctitions,  fraudulent, 
wrong,  absurd,  erroneous,  or  Inconsistent,  but 
was  supported  by  tbe  evidence  therein,  and  was 
obtained  without  fraud,  mistake,  inadvertence, 
or  imposition,  and  is  In  all  reepects  a  good  and 
valid  Judgment." 

"That  in  and  by  said  Judgment  in  the  case 
10741  it  was  and  is  adjudicated  tbat  tbe  real 
property  in  question  herein  was  the  community 
property  of  Frank  El.  and  Minnie  McCleUan; 
that  the  purchaM  price  agreed  upon  of  $4,260 
was  a  fair  and  adequate  consideration  and  value 
for  tiM  laid  propertar,  and  said  contract  was 


iost  and  reasonable  bttmaa  add  fwn  and 

F.  E.  Mcaellan." 

'"Tbat  said  plaintiff.  Minnie  McCleUan,  did  oat 
suffer  any  damages  whatsoever  by  reason  of  s&id 
findings,  GonclnsionB  of  law,  or  Jndsment  no- 
dered,  filed,  and  antend  in  saU  aetian  Ma 
10741." 

As  conclusions  of  law,  the  court  found: 
l^at  plaintiff  "la  not  entitled  to  recover  *as 

{'udgment  for  damages,  and  is  not  ^titied  to 
ave  the  findings,  conclusions  of  law,  or  jnds- 
ment in  said  action  No.  10741  amended,  moai- 
fied,  changed,  or  reformed,  nor  to  any  oUwr 
reUef  from  the  defeodaut,  and  the  court  furtber 
finds  and  decides  that  the  defendant,  J(dui  T. 
Lewis,  have  judgment  for  bis  costa  incorrcd 
herein." 

[1]  We  think  there  Is  ample  evidence  Id 
the  record  to  support  the  findings  of  fact 
Upon  the  principle  stated  in  Bacon  y.  Bacoo. 
150  Cal.  477,  484.  88  Pac  317,  that  a  party 
may  have  relief  agaldst  a  Judgment  cm  the 
ground  of  fraud  or  mistake,  it  is  contended 
that  it  sufficiently  appears  from  what  occur- 
red at  the  conclusion  of  the  trial  In  ttw  case 
of  Lewis  T.  McClellan  that  tlie  flmllngi  and 
Judgment,  as  entered  In  that  case,  were  not 
the  findings  and  judgm«it  directed  to  be  al- 
tered by  the  court.  It  la  also  oontoided  tbat 
the  aonouncomeDt  made  by  tba  Judge  turn 
the  bench  must  be  treated  as  the  dedstoi. 
and  that  the  findings  and  Judgment,  not  being 
In  accord  with  such  decisloD,  must  be  treated 
OS  void. 

[2j  We  do  not  think  it  reasonably  inferable 
from  tbe  oral  statements  of  the  judge  at  tbe 
doee  of  tbe  trial  in  Lewla  y,  HcClellan  tbat 
he  was  precluded  from  mairfag  findings  to 
meet  tbe  issues  in  accordance  with  the  bets. 
The  statute  requires  that  tbe  decision  of  tbe 
court  "must  be  given  in  writing  and  filed 
with  tbe  clerk"  (Code  CIt.  Proe.  |  6S2> ;  asd 
"In  giving  die  decision,  tbe  facts  and  condu- 
sions  of  law  must  be  separately  stated. 
Judgment  upon  tbe  dodsion  must  be  altered 
accordingly."  Code  Civ.  Proa  |  63%.  Tbe 
remarks  of  tbe  cotut  toudiing  the  qneBtlon  of 
costs  and  Mrs.  McGldlan's  relatiim  to  the 
case  were  but  tbe  iolSormal  views  of  the 
court,  subject  to  future  modiflcati<m  wbai  it 
came  to  make  its  findings,  "as  only  propo-ly 
they  could  be  found,  in  the  formal  findings  of 
fact  and  condusions  of  law."  Montedto  Val- 
ley Ca  T.  Santa  Barbara,  144  GaL  S78,  S95. 
77  Pac.  1113.  In  Wadleigh  t.  Phelps,  140 
CaL  627,  646,  87  Pac.  93,  the  court  bad  ren- 
dered a  written  oj^lon  in  whlcb  it  said: 

"Let  each  party  herein  pay  his,  her,  or  th^ 
own  costs." 

Subsequently  the  court  made  findings  and 
entered  judgment  thereon: 
That  "plaintiffs  recover  th^  coats  incurred 

in  this  action." 

There  the  claim  was  made: 

That  "tbe  court,  having  announced  its  views 
as  to  tbe  costs  in  the  written  opinion^  could 
not  in  the  fiDdings  and  judgment  make  differeot 
provision  from  that  indicated  in  the  opiniw." 

The  Supreme  Court  said: 

"This  written  opinion  was,  however,  so  part 
of  the  decision  in  the  case,  cannot  be  treated 
aa  snch,  and  was  entirely  without  le^  effect" 
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Tbat  the  flndl&BB  were  Dot  made  through 
^ud  or  mistake  was  fuUy  Bt^pported  by  tbe 
erldenee,  and  that  they  were  framed  to  meet 
and  were  based  on  the  laeaes  In  the  case  le 
Nearly  ehown. 

PlalntUTs  alleged  rights  arising  trma  the 
iioineetead  filed  by  her,  from  her  dalm  that 
the  property  was  not  OHnamilty  property, 
but  was  pnndiased  with  her  mon^,  from  the 
fact  that  she  did  not  sign  the  contract  of 
sale-^  fact,  every  dalm  advanced  by  her  in 
support  of  her  title  to  the  property  was  ad- 
judicated and  decided  s^^nst  her  contention 
in  the  aeOoa  of  MeClellan  et  al.  t.  Ijewls, 
and  the  Judgment  has  been  afflnned  on  ap* 
peal  to  this  court 

PlaintUr  has  failed  to  eetabUsh  the  tmth 
of  tbe  aTermmts  In  ber  amended  cmnplalnt. 

The  judgment  is  therefore  afflnned. 

We  concur:  BURNBTT.J.j  HART.  J. 


J.  I.  OASD  THRESBINa  HAOH,  00.  T. 
OOPRBN  BROS,  et  aL   (Olr.  lOHT.) 

(District  Court  of  Appeal.  Third  District,  Cal- 
ifornia. Oct  22,  1917.) 

1.  Afsux.  Aim  Bbbob  ttB9»520C3)— Pafxbb  and 
PiXBs  in  Case  —  BfATm  Apfeabinq  in 

T&ANSCBIPT  ON  PlMT  APPEAL. 

Hatter  sppeBring  only  in  the  trenaortpt  on 
appeal  from  the  jodgment  rendwed  in  the  fltHt 
triaU  does  not  properly  form  any  part  of  "the 
papers  and  files  in  the  case,"  on  appeal  from 
an  order  to  change  the  place  of  second  trial. 

2.  Venue  «=>21— Tmal  in  Codhtt  of  D«- 
nHDANTs'  Bssxnxiicfr-CHAifaK. 

Under  Code  (Xv.  Proc;  i  890,  defendants 
had  a  right  to  have  the  case  tried  in  tlie  county 
of  their  residence,  bnt  such  right  was  flnbject 
to  the  rlcbt  given  either  party,  by  section  897, 
to  have  Ue  ptaoe  of  trial  chained  when  there  is 
reasm  to  beUeve  that  an  impartial  trial  cannot 
be  had  in  tbe  county  where  the  action  is  pend- 
ing. 

3.  VEinm  ^72— GHAiTOB—BtrBDiir  or  Pioor 

—Local  Pbejudics. 
The  burtlen  waa  on  plaintiff,  moving  to 
change  the  place  of  trial  from  the  county  or  de- 
fendants' residence  to  another,  to  establish  that 
a  fair  and  impartial  trial  could  not  be  had  by  a 
jury  in  the  county  of  defendants'  residence. 

4.  Appeal  and  Ebeob  «=>837(1)— Review- 
Chanoe  OF  Vekue— Facts-  Considebed. 

On  appeal  from  an  order  changlug  place  of 
trial,  on  tiie  ground  that  a  fair  and  impartial 
trial  could  not  be  had  by  a  jury  in  the  county 
of  defendants'  residence,  only  the  facts  set  forth 
in  the  affidavits,  and  such  other  facts  as  were 
before  tbe  court  and  had  been  made  part  of  tbe 
record,  can  be  considered. 
C  Appeal  and  Ebbob  «s=j912  —  Revisw  — 
OnANOB  OP  Venue— PBEsmiPTioN. 

On  appeal  from  an  order  to  change  the  place 
of  trial  frao  the  county  of  defendants'  resi- 
dence, on  motion  of  plaintiff,  a  foreign  corpora- 
tion, the  court  cannot  indulge  any  presumption 
that  tibe  citizens  of  the  county  of  defendants' 
residenoe  are  incapable  to  administer  justice 
fairly  and  impartially  between  a  foreign  corpora- 
tion and  defendants,  citizens  of  the  county, 
fl.  Venue  «=»;)0— Change— Local  Pbejudice 
— Evidence. 

In  an  action  by  a  foreign  corpcHratlon  against 
individnal  d^endants,  Inought  in  the  county  of 


Uidr  rtddmce,  it  is  not  a  rsasmable  eoaclu- 
sion  that  a  fotr  and  impartial  trial  cannot  be 
had  by  plaintiff  in  such  county,  from  the  facts 
that  plaintiff  is  unacquainted  in  tbe  county, 
which  is  ipaxsely  settled,  its  population  being 
4.098,  thst  a  defendant  has  served  the  county  as 
assessor,  and  that  defendants  are  widdy  and 
favorably  known  In  the  county. 
7.  Venue  «=aG0~CHANOB— DrpnOULTT  to  Be- 

OUBB  IhPABTIAL  TbIAI/— COHDUOI  09  JUBT 

ON  FiBST  Trial. 
Tbat  the  jury  on  first  trial  hesitated  to  ren- 
der a  verdict  for  plaintiff  as  directed  fomisbed 
no  ground  to  assume  tliat  plaintiff  foreign  cor- 
poration could  not  have  an  impartial  trial  In 
the  county  as  against  defendants,  individuals 
widely  known  ana  influential  therein. 

Appeal  from  Superior  Court  Sierra  Coun- 
ty; Stanley  A.  Smith,  Judge. 

Action  by  the  J.  I.  Case  Threehlng  Ma- 
chine Comiwny,  a  corporation,  against  Copren 
Bros.,  a  copartnership,  and  William  J.  Cop- 
r«a  and  0.  A.  Copren,  as  partners  and  as 
individuals.  From  an  order  to  change  the 
place  of  trial,  defendants  appeal.  Order  re- 
versed. 

See,  also,  82  CaL  App.  194»  162  Pac  647. 

J(dm  V.  Copren  and  W.  L  Redding,  of 
Downievllle,  for  appellants.  Dunn,  White 
ft  Alfcen,  of  Oakland,  for  respondent 

OHIPMAjN,  P.  3.  Appeal  from  an  (odar 
to  change  the  place  of  trial  from  Sierra  coun- 
ty to  nnmds  county  aa  ntotimi  ot  j^alndfT 
made  on  the  ground  that  an  impartial  trial 
cannot  be  bad  in  Slenra  county*  1^  actlxm 
was  to  recover  judgment  upon  certain  prom- 
issory notes  ezeouted  by  tbe  defendants  for 
the  purchase  price  of  a  certain  traction  en- 
glne,  and  was  begun  In  tbe  dty  and  county 
ot  San  SVandsoo,  bnt  the  veniia  was  dkuia- 
ed  to  Stnra  county  on  the  ground  that  all 
the  dettaidantB  radded  (herdn. 

The  cause  was  tried  before  a  Jury  in  Sier- 
ra connty  and  a  vudlct  directed  by  tbe 
court  was  roidwed  In  fovor  ot  idalntlfl. 
An  appeal  was  taken  to  this  court  which  re- 
sulted In  a  reversal  of  the  judgment  The 
remittitur  went  down  In  Janoary,  1917,  and 
on  April  18,  1917,  tbe  ooort  made  Its  order 
from  wUch  this  appeiU  was  taken.  As  yet 
the  cause  had  not  been  set  for  trial  and,  of 
course,  no  attmnpt  had  been  made  to  ob- 
tain a  jury.  The  motlmi  waa  heard  iq>on 
the  affidavit  of  Jesse  J.  Dunn,  attorney  tor 
plaintiff,  and  "upon  the  fpa|»ers  and  fltos  in 
the  case,"  and  upon  tbe  affidavits  In  rebuttal 
of  JfAm  V.  Copren,  attor&ey  for  defen^nts, 
and  Wm.  J.  Copren,  one  of  tbe  defendants 
in  tbe  action. 

By  the  affidavit  of  Attorney  Dunn,  it  a|H 
pears  that  plaintiff  had  fully  stated  all  the 
facts  In  the  action  to  him,  and  tbat  plalntlfF 
waa  advised  by  him  that  it  had  a  good  and 
sufficient  cauee  ot  action;  that  the  fiicta  of 
the  case  are  within  the  knowledge  of  affiant 
who  makes  ttie  afSdavit  in  plalntifTs  b^alf. 
The  grounds  tor  the  motion  are  set  forth  In 
the  affidavit  as  follows: 


•^s»For  othtf  cases  Mt  same  toplo  and  KSr-MUlCBBR  la  all  Key-Numbwsd  Dlsesta  and  InOaxM 
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*T!uit  tbfl  said  plalatiff  !■  a  foreign  corpora- 
tion and  a  manufacturer  of  tfaresbinK  machines 
and  enginefl,  and  that  in  the  year  1912  it  Bold  to 
tfa«  said  defendants  one  of  its  said  engines; 
that  on  a  failure  of  the  said  defendants  to  make 
payment,  In  accordance  vith  their  contract 
therefor,  plaintiff  brought  suit  in  the  above  nam- 
ed county,  and  defendants  have  asked  for  a  jury 
trial  of  the  said  action ;  that  on  a  previous  triid 
thereof,  a  jury  waa  impaneled,  sworn,  and  charg- 
ed, and  the  case  presented  in  the  said  court  be- 
fore die  said  jury;  that  on  the  conclusion  of 
the  action,  the  court  instrncted  the  jury  to  re- 
turn a  verdict  in  plaintifE's  favor,  which  the  said 
jury  refused  to  do  until  after  admonished  by  the 
court  that  it  could  not  avoid  it  except  by  the 
violation  of  their  jurors'  oaths;  that  the  said 
plaintiff  is  practically  anacgaainted  in  the  said 
county ;  that  the  said  defeudanta,  as  your  a£Sant 
is  informed  and  believes,  were  bom  and  raised 
in  the  said  county,  and  are  well  and  favorably 
known  throughout  its  entire  length:  that  they 
lived  there  nearly,  if  not  entirely,  tm  whole  of 
tb^  llve^  and  are  at  this  time  mature  tnen; 
that  the  conntT  is  a  sparsely  settled  county, 
and  the  acquaintanceship  of  the  said  defendants 
extrads  throughout  its  course  and  lengUi:  that 
one  of  the  said  defendants,  Honorable  William 
J.  Copren,  has  for  a  number  of  y«an  ooeaided 
the  position  of  coun^  aasesamr  ot  said  county, 
and  is  of  vide  and  consequential  influence 
therein.** 

It  Is  then  stated: 

"That  the  plaintiff,  by  reason  of  the  foregoing 
facta,  believes  and  has  a  good  reason  to  believe, 
and  avers  as  a  fact,  that  it  cann6t  have  a  fair 
and  Impartial  trial  of  its  said  action  before  a 
jury  in  the  said  county." 

Attorn^  Oopren,  In  bis  affidavit,  avers 
•  tbat  he  Is  now  and  has  been  tlie  attorney  for 
the  defendants,  and  Is  familiar  with  all  the 
facta  in  tbe  case;  denies  tbat  by  reason  of 
the  allied  foots  In  the  affidavit  of  Attorney 
Dmm,  or  by  reason  of  any  fact,  tbe  plaintlfr 
cannot  bare  a  fslr  and  Impartilal  trial  before 
a  jury  In  Serra  county;  alleges  that  oa  the 
previous  trial  of  the  action  in  Septenibw, 
lOlS,  a  Jury  was  impaneled  and  tbs  cause 
iwesented  before  the  said  jury,  that  at  tbe 
conclusion  of  the  trial,  the  court  instructed 
the  Jury  to  return  a  verdict  far  plaintiff 
"wUch  the  said  Jury  did,  and  Judgment  was 
accordingly  entered  thereon  In  favor  of  plain- 
tiff." that  on  appeal  to  the  District  Conrt  of 
Appeal  the  Judgmoit  was  reversed,  "that 
since  tbe  reversal  of  said  Judgment  in  favor 
of  plaintiff,  no  motion  hu  been  made  to  set 
tbe  above-entitled  case  for  trial,  and,  as  yet, 
no  Jury  has  been  demanded."  "tbat  «t  tbe 
prevlouR  trial  thett  was  no  difficulty  bad  In 
impaneling  a  Jury,  tbat  thare  were  but  13 
Jurors  examined,  and  eadi  and  every  one  of 
the  said  Jurors  qnallfled  and  was  accepted  by 
plaintiff,  tluit  one  Juror  was  excused  by  rea- 
son of  the  thct  that  his  hearing  was  defec- 
tive, *  •  *  that  plaintiff's  rights  were  in 
every  way  protected  at  said  former  trial,  and 
no  subseaumt  fhct  has  arisen  upon  wbicb 
plaintiff  can  base  its  contentton  tbat  a  fair 
and  impartial  trial  of  said  action  cannot  be 
had  by  a  Jury  in  Sierra  county,  or  that  there 
would  be  any  dlflScuHy  In  impaneling  an  un- 
blaaed  Jury  in  said  action  in  Sierra  county, 
and  no  sadk  &ct  Is  alleged,  or  attempted  to 
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be  alleged.  In  pIsintUTa  said  affidavit  on  mo- 
tion for  change  of  venue;  denies  that  any 
acquaintanceship  of  dtf^dants,  or  either  of 
them,  in  Sierra  County,  would  affect  the 
trial  of  said  action,  or  prevent  plaintiff  from 
having  a  fair  and  impartial  trial  of  said 
action  before  a  jury  in  said  Sl^ra  county" ; 
allege^  that  all  the  facts  in  the  case  are  with- 
in the  knowledge  of  affiant  and  that  he  be- 
lieves, and  has  so  advised  the  defendants, 
that  they  have  and  each  of  them  has  a  good 
and  substantial  and  valid  defense  to  the  ac- 
tion. 

Tbe  defendant  Wm.  3,  Copren,  in  his  affi- 
davit, denies  that  the  acQnalntancesbip  of 
his  codefendant,  C.  A.  Copren.  "extends 
throu^out  the  course  or  length  ot  said  Si- 
erra county,"  and  alleges  that  the  said  C.  A. 
Copren  "is  unacquainted  in  said  county,  ex- 
cept In  the  Sierra  Valley  and  In  and  about 
the  town  of  Sierra  City  In  said  county"; 
admits  that  atfiant  for  a  number  of  years 
occupied  the  position  of  county  assessor  of 
said  county,  "but  denies  that  he  is  of  wide 
or  consequential  Influence  therein,  and  In 
this  connection  he  states  that  neither  be 
nor  the  said  defendant  C.  A.  Copren  have 
ever  used,  attempted,  or  Intended  to  use,  nor 
do  they  now  Intend  to  use,  the  Influence  of 
said  defendants,  or  either  of  theui,  or  of 
any  other  person,  titber  Bodal,  political, 
official,  or  otherwise,  to  prevent  tbe  plaintiff 
from  having  a  fair  or  Impartial  trial  of  the 
Issues  herein  before  a  Jury,  or  otherwise,  or 
at  all";  admits  that  tbe  county  of  Sierra 
Is  sparsely  settled,  and  that  his  acquain- 
tanceship extends  throu^out  its  course  and 
length,  "but  he  states  that  he  la  not  ac- 
quainted with  all  of  the  persons  subject  to 
Jury  duty  in  said  county,  and  that  quite  a 
large  [Krcentage  of  such  persons  are  un- 
known to  him."  Affiant  then  states  at  some 
length  tbe  facts  relating  to  tbe  topography 
of  tbe  county  and  the  varions  settlements 
of  the  people  therein,  and  shows  that,  by 
reason  of  mountain  barriers  and  the  loca- 
tion of  the  valleys  of  tbe  county,  these  set- 
tlanenta  of  Inhabitants  are  so  separated  by 
mountain,  barriers  '^s  ito  have  but  little 
cdmmunleatlon,  social  m  otherwise"  with 
eadi  other;  that  In  various  portions  of  the 
county  the  InhaUtants  are  agaged  exclu- 
sively in  mining  and  that  in  other  portions 
the  indnstrlea  an  grailng.  agricultural,  and 
lumbering,  "and  that  each  of  said  sectlona  is 
almost  entirely  Independent  of  tbe  others  in 
their  business  relations,  and  to  the  extent 
that  tb»  inhahitantB  of  each  sectlMi  have 
almost  no  business  relations  with  the  InhaN 
Itants  of  the  other  sections."  It  la  further 
averred  in  the  affidavit  "tbat  the  tact  that 
tbe  Jury,  on  a  prerions  trial  of  this  action, 
temiwrarlly  refused  to  return  a  verdict  for 
the  plaintiff  does  not  establish  that  a  Air 
and  Inqxrrial  trial  euinot  be  bad  before  a 
Jury  sheeted  ffom  the  body  of  the  county, 
and  that  sudi  Hack  can  only  be  established 
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after  an  attempt  haa  betfn  made  to  Impanel 
a  juvr  and  It  Is  then  demom^rated  tbat  a 
fair  and  impartial  trial  cannot  t>e  so  bad." 
Affiant  denies  that  plaintiff,  by  reason  of 
tlie  facta  set  forth  In  the  affidavit  of  merits 
made  by  Attorney  Dnnn,  or  bgr  any  fact, 
cannot  have  a  fair  or  Impartial  trial  of  the 
action  before  a  Jory  In  said  county,  bat,  on 
the  contracy,  that  there  Is  no  reason  why 
plalntur  cannot  have  m  fair  and  impartial 
trial  therein. 

[1]  Some  reference  Is  made  in  respondent's 
iMTlef  to  what  occurred  at  the  farmer  trial 
when  the  Jury  was  instmcted  to  bring  In  a 
verdict  for  the  plaintiff,  and  some  reliance 
is  placed  by  respondent  upon  that  episode 
as  tending  to  ^ow  that  the  plaintiff  can* 
not  have  a  fair  and  impartial  trial  in  Si- 
erra county.  This  matter  1b  not  made  a 
SMrt  of  the  record  In  this  an)e^  and  does 
not  properly  form  any  part  of  "the  papers 
and  flies  In  the  case,"  for  It  appears  only 
in  tbe  transcript  on  appeal  from  tbe  Judg- 
ment rendered  in  the  first  trial.  Tbe  cer- 
tlllcate  of  the  Jndge  Is  that  the  foregoing 
record  "Is  a  foil,  tme^  and  correct  tran- 
script of  all  pap«s  and  flies  used,  and  of  all 
proceedings  had  and  conducted,  at  the  hear- 
ing and  In  tbe  dfetermlnatlon  ot  the  motitm 
of  the  plaintiff  for  a  change  of  the  place  at 
trial  of  the  iU>0Te^tltled  cause."  It  may 
he  doubted  irtiether  what  occnned  at  that 
time  can  properly  be  considered  on  this  ap- 
peal. Leat,  however,  we  may  do  re^Mmd- 
ents  an  injustice,  we  will  qnote  what  pnr- 
ports  to  have  occurred  at  that  time,  as 
shown  by  the  refQiondent'B  brief,  to  which  is 
added,  also,  a  paragraph  appearing  In  ap- 
pellants' reply  brief  as  part  of  what  then 
oocnrred.  This  mattw,  as  shown  by  respond- 
eot's  brief.  Is  as  follows: 

"The  Court:  Mr.  Dunn,  yon  wlU  prepare  the 
verdict  in  aoeordanee  wiUi  the  mUng  <rf  the 

court 

"(The  Conrt  Instructed  the  jary  aod  they  re- 
tired to  the  jury  room.   Jary  retaroed.) 

"Olie  Court:  The  derk  may  call  the  names 
of  tbe  juTorfl. 

"(Jurors  all  present) 

"Tk6  Court:  Gentlemen  of  the  jury,  have  you 
agreed  upon  a  verdict  in  this  case? 

**FV>r«man:  We  can't  agree  to  this;  we  cant 
come  to  this  verdict 

"The  Court:  Do  any  of  the  |urors  misonder- 
atand  the  Instmctiona  of  the  court  that  you  are 
to  find  in  favor  of  the  plaintifl  in  the  sum  of 
S818,  there  beingno  issue  in  the  case  for  your 
determination?  The  court  has  determined  that 
for  you. 

"Foreroaii:  I  thing  it  Is  understood  that  we 
are  to  ftdlow  year  fostrnctions,  whatever  they 
are,  but  we  don't  like  to  subject  ourselves  to 
that  vrill. 

"Tbe  Court:  As  the  court  iustmcted  the  jury, 
there  Is  no  issue  before  yoo.  Under  the  rulingB 
of  the  court  the  testimony  in  behalf  of  the  de- 
fendants' answer  was  incompetent  and  conse- 
qoentiy  the  court  instructed  you  accordingly. 

"Foronan:  They  don't  like  to  be  parties  to 
iMdng  the  payment  of  the  $198  [f918]. 

*Tba  Oburt:  That  ia  a  matter  that  they  have 
nothing  to  do  with.  Perhaps  I  should  have  stat- 
ed to  the  jury  tbat  three-Ioarths  of  you  are  a 
sufficient  nmunt  to  agree  upon  a  verdict  In 
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a  civil  case  nine  are  a  sufficient  number  to  agree 

on  the  verdict 

"Foreman:  There  Is  no  other  verdict  that  we 
can  aeree  on,  is  there?  Do  we  have  to  agree  to 
this  verdict  that  is  handed  to  ua? 

"The  Court;  Unkss  you  wish  to  violate  your 
oaths  as  jurors.*' 

To  the  fotegolng  Is  added,  as  shown  by 
appellants'  r^i^  brief,  the  following: 

"Foreman:  The  plaintiffs  have  pot  in  their 
evidence  and  in  that  contract  it  is  stated  that 
they  sold  a  80  horse  power  engine.  Our  judg- 
ment as  citizens  leads  us  to  believe  that  their 
signatures  over  that  agreement  to  sell  a  30  horse 
power  engine  should  he  binding,  and  that  they 
should  sell  a  80  horse  power  CTgine, 

"The  Court:  That  is  a  matter  that  under  the 
instructions  of  the  court,  you  have  nothing  to 
do  with.  I  think  perhaps  you  had  better  retire 
again  to  the  jury  room,  xoo  should  have  no 
trouble  in  determining  whether  you  are  going  to 
comply  with  the  instructions  of  the  court  or 
not** 

l^e  Jury  returned  a  verdict  as  directed  by 
the  court  Tbe  foregoing  presents  all  tbe 
facts  which  the  trial  conrt  had  before  it  In 
ruling  up<m  the  motion,  including  what  oe- 
cnrred  at  the  rendering  of  the  verdict,  whlcb 
Is  not  a  part  of  tbe  record,  and  was  not 
before  tbe  conrt  when  tbe  motion  was  heard 
and  decided. 

12]  Under  seeUon  395,  Code  of  Civil  Pro- 
cedure, defendants  had  a  right  to  have  the 
case  tried  in  tbe  county  of  their  resldmce, 
but  this  right  is  subject  to  the  right  given 
either  party  by  section  397,  Code  of  Civil 
Procedure,  to  hare  the  place  of  trial  chang- 
ed "when  there  Is  reason  to  believe  that  an 
impar'ttal  trial  cannot  be  had"  In  tbe  county 
where  tbe  action  is  pending. 

[3, 4]  Beyond  dispute,  the  burden  was  up- 
on plaintiff  to  establish  tbe  fact  that  a  fair 
and  impartial  trial  could  not  be  had  by  a 
jury  in  Sierra  <»unty,  and  to  determine  that 
fact  only  the  facts  set  forth  in  the  affida- 
vits, and  sudi  other  facts  as  were  before  tbe 
court  and  have  been  made  part  of  tbe  rec- 
ord, can  now  be  considered.  People  v.  Yoa- 
kum, 63  Cal.  560;  People  v.  Kromphold,  172 
Cal.  612,  157  Pac.  699.  It  was  stated  In 
Stockton  Combined  Harvester  &  Agricultur- 
al Works  v.  Houser,  103  Cal.  377,  37  Pac. 
179: 

"Applications  like  this  are  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and  its 
action  cannot  be  disturbed  on  appeal  unless  it 
clearly  appears  that  there  was  an  abuse  of  that 
discretion.  Citing  Hanchett  v.  Finch,  47  Cal. 
192;  Avila  v.  Meherin,  68  Cal.  478.  9  Pac.  428; 
Clanton  v.  Buffner,  78  Cal.  268,  20  Pac.  676 ; 
People  V,  Vincent  90  Cal.  427,  80  Pac.  581. 

In  People  v.  Vincent,  supra,  the  court  said: 
'^t  is  true  that  the  discretion  of  a  trial  court 
to  grant  or  refuse  a  change  <^  venue  is  not  an 
armtrary  discretion— a  mere  naked,  Irresponsihle 
power ;  but  when  there  has  been  fair  room  for 
the  play  of  sacb  discretion,  and  its  exercise  has 
not  gone  beyond  legitimate  and  leasonable  lim- 
ita^  it  cannot  be  rigfitfnUy  Interfand  with  by  the 
appellate  court" 

The  rli^t  (HC  appeal  given  to  a  party  ag- 
grieved Ifj  tlie  order  granting  or  refusing  a 
duuge  of  venne  jwesniiposes  tiiat  tbe  re- 
viewing court  may  determine  for  itself,  from 
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the  record  presefnted,  whether  the  trial  court 
'*bag  gone  beyond  legitimate  and  reaeonable 
limits"  In  making  the  order  In  question. 

In  gupport  of  the  order,  counsel  for  re- 
spondent In  part  relies  with  apparent  con- 
tidence  upon  certain  presomptlons  which 
they  claim  the  court  had  the  right  to  and 
did  Indulge  in  when  considering  the  appli- 
cation.  We  quote  from  respondent's  brief: 

"Courts,  it  has  been  said,  are  presumed  to 
know  the  things  which  people  generally  know, 
and  we  submit  that  not  only  people  generally, 
but  every  prjicticiug  lawyer  and  court  in  the 
land  knows,  as  on  indisputable  fact,  that  when 
controverted  questions  of  fact  are  submitted  to 
trial  juries  in  communities  such  as  this,  between 
a  foreigner  and  a  favorably  known  local  citizen, 
that  the  citizen  hss  more  than  an  'even  break' ; 
he  has  alt  the  best  of  it ;  that  every  reasonable, 

Sossible  intendment  and  conclnsion  that  can  be 
rawn  in  his  favor  is  drawn  for  him  against  his 
fordgn  antagonist.  lawyers  know  this ;  people 
know  it  generallf,  and,  of  course,  courts  know 
it.  If  this  is  true  of  a  foreign  individual,  how 
much  more  true  is  it  when,  as  is  set  forth  in  this 
affidarit*  the  plaintiff  is  a  foreign  corporation, 
which  is  generally  considtfed  nothing  more  nor 
Ifiss  than  a  natural  enemy  of  every  local  resi- 
dent when  controversy  arises.  That  the  foreign 
corporation  shall  not  be  permitted  to  win,  if  it 
is  a  posnble  thing  to  beat  it,  is  always  orthodox. 
No  dtizen,  lawyer  nor  court  expects  anything 
else,  and  the  foreign  conMration  does  not  look 
for  it.  We  submit  that  the  foregoing  statements 
are  recognized  facts  by  fveryoody,  and,  being 
«o,  the  trial  court,  when  considering  the  affidavit 
filed  in  this  case,  started  in  with  that  knowledge 
and  had  a  right,  and  it  was  its  duty,  to  consider 
that  knowledge  in  weighing  the  affidavit  sub- 
mitted." 

We  confess  to  some  surprise  that  this 
court  should  be  asked  to  give  countenance  to 
such  a  doctrine.  We  are  loath  to  believe  that 
the  Inhabitants  of  Sierra  county  are  differ- 
ent in  moral  and  Intellectual  fiber  from  those 
of  any  other  county  In  the  state.  We  are 
not  willing  to  believe  that  they  are  Incapa- 
ble of  lairiy  and  Impartially  administering 
Justice  between  a  foreign  corporation  and 
one  of  their  citizens.  Respondent's  propo- 
sition means  that  while  a  foreign  corpora- 
tion must  bring  such  an  action  as  this  in  the 
county  of  ttte  defradants'  residence,  a  pre* 
gumption  arises,  which,  if  Invoked,  the  trial 
court  must  treat  as  a  fact,  that  the  corpora- 
tion cannot  have  a  fair  and  Impartlail  trial 
in  that  county,  and  If  It  seeks  to  change  the 
venue,  its  application  must  fOr  that  reason  be 
granted*  for  It  would  be  ImposslUe  to  over^ 
come  tUs  presumption,  since  t3ie  entlrelnhab- 
Ituits  are  Inoculated  with  this  hostile  virus. 

in  In  our  opinion,  no  audi  presumption 
can  be  Indulged  in  snpp(»rt  of  the  order.  The 
fact  that  plaintiff  la  a  foreign  corporatlm  is 
an  inconsequential  fiictor,  and  of  no  proba- 
tive value  in  determining  the  question.  The 
remaining  facts  relied  upon  are:  That  at 
the  former  trial,  when  Instructed  by  the 
court  to  reader  a  verdict  for  plaintiff,  the 
jury  flbowed  reluctance  to  do  so,  altboui^i 
after  so  expressing  thanselvee,  they  did  obey 
the  imtmctlon  of  the  court;  that  lOalnUfl 
is  praetlcally  unacquainted  In  Sierra  coun- 
ty) while  deteidantB  were  bom  and  have  Ut- 


ed  to  mature  age  tbweln.  "and  are  wdl  and 
favorably  known  tliroiitfioat  ttm  eitlra 
tengOk'*;  that  ttie  county  la  ipuaelr  settled 
"and  tbe  ccqnalntanoediip  of  asld  defend- 
ants extends  throughout  Ka  course  and 
laigth";  and  tliat  (me  of  ttie  defendants 
"has  for  a  number  of  years  oocupied  the  po- 
sition of  ooonty  aonoaaor  at  aald  county*  md 
is  of  wide  and  conseqoentlal  Infliwmne  there- 
in," Xixcopt  that  piait>t**if  Is  nnaofpialntcd 
in  said  county,  and  that  the  county  la  sparse- 
ly #  settled,  and  that  cn»  of  tlie  dgftodanti 
baa  BWTCd  the  county  aa  aaseaaor,  Uieee  al- 
leged facta  are  CMitroverted  bj  xeqKmdaita. 
Tbe  population  of  Sierra  county,  aa  ahown  hr 
tbe  census  of  1010,  was  4fi06.  It  appeared 
that  Ufere  waa  no  difficulty  In  <Atal^ng  a 
jury  at  the  dnt  trial;  tbe  menbess  as  called 
having  bem  accepted  by  both  psrtlos.  Since 
then  the  case  has  not  been  sat  for  trial 
and,  of  course,  no  attempt  made  ,  to  aecore 
*  Jury. 

[I]  We  do  not  tblnk  it  n.  reasomUtte  con- 
cluslon  from  the  facts  alleged  that  a  fair  and 
In^artlal  trial  cannot  be  bad  la  sWra  conn* 
ty.  It  la  an  unwamnted  infieranoe  tbat  aa 
impartial  jury  cannot  be  called  fnun  tbe 
cUlienB  of  that  county  capable  nt  Impartisl- 
ly  tiyinc  a  case  between  a  fndga  oorpon- 
tUm  and  zeaidanta  therein  simply  because 
these  penoas  ue  wlddy  and  fisvoiaUy 
known  In  the  oouitty.  To  disqualify  the  ec- 
tlre  Inbabltanta  of  a  connQr  to  alt  as  Jomit 
col  audi  grounds  would.  In  our  oidnlon,  be 
an  unreaaoiable  ewdae  oC  Judicial  power, 
nils  impeadunent  of  Its  dttasss  would  ln> 
dude  logically  the  judge  of  the  aoperlor 
court,  and  for  like  reasoQs  his  dlsquaUfles- 
tlon  to  alt  In  tbe  case  might  be  Inrakad.  I 

BipeaUns  ceowally  of  statntmy  piwvialens 
for  diange  of  vwae,  the  Supreme  Court 
said.  In  Cook  r.  Pendergaat.  SI  CaL  72,  79: 

"So  be  [plaintiff]  may  move  on  the  ground  tbat 
a  fair  and  impartial  trial  cannot  be  had  in  tbe 
county  where  the  action  has  been  commenced 
or  whenever  he  ascertains  tbe  dlsqualificatioB 
of  the  judge.  But  neither  plaintiff  nor  defend- 
ant can  move  for  a  change  of  the  place  of  trial 
because  of  the  convoiience  of  witnesaee,  or  be- 
cause a  &ir  trial  cannot  be  had.  until  the  event 
has  occurred  which,  in  the  <Hie  case,  can  alone 
oiabte  the  courb  to  decide  what  facta  are  ma- 
terial to  be  proved  by  tbe  respective  parties,  or 
which,  in  tlie  other  case,  will  assist  tbe  court 
in  ascertaining  whether  audi  kx^  wejudice 
exists  ss  may  influence  the  condact  of  the  jury. 
The  fact  that  an  impartial  trial  cannot  be  had 
must  be  clearly  established.  So  plainly  does 
it  appear  ttiat  a  motion  on  this  ground  should 
be  made  after  answer,  that  ttae  practice  of  at- 
tempting to  secure  a  juiy  before  passfng  on  the 
motion  has  been  approvied.  It  has  even  bees 
held  that  nothing  less  than  an  actual  exp^i- 
ment,  by  way  of  trial  or  attempt,  to  impanel 
a  jury,  and  a  consequential  failure,  will  be  suf- 
ficient to  show  that  a  fair  and  imfHUtial  trial 
cannot  be  hod."  Citing  Messenger  v.  Hohn<». 
12  Wend.  (S.  X.)  208:  Patdiin  v.  Sands,  10 
Wend.  (N.  T.)  670.;  2  Waifs  Practka.  620. 

It  has  been  several  times  held  tbat  U  Is 
not  error  to  postpone  the  com^oration  of 
an  .aiqpllcatian  tat  a  cbaage  of  venae  untU 
an  attempt  baa  bsen  made-to  InqNiad  a  iary, 
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vhere  iMva  !■  gnmted  to  connsel  to  reneir 
Ills  appllcatioi)  tf  the  facts  discl^aed  In  the 
impanelment  ghoDld  farther  warrant  it.  Peo- 
ple V.  Staples.  140  CaL  40C,  412,  86  Pac.  888, 
and  cases  dted. 

While  we  do  not  bold  that  a  change  of 
renne  on  the  grounds  here  stated  wonld,  un- 
der no  condition  of  drcnmstances,  be  grant- 
ed, until  an  unsuccessful  attempt  bad  been 
made  to  Impanel  a  Jury,  no  case  has  come 
under  our  observation  In  which  a  change  of 
venue  was  sought  or  granted  where  there 
had  not  been  one  trial,  or  where  some  effort 
bad  not  been  made  to  obtain  a  Jury.  It  Is 
concelrable  that  a  showing  might  be  made 
of  a  prejudice  against  a  plaintiff  so  wide- 
spread. Intense,  and  outspoken,  through  the 
pnbUc  press  and  otherwise,  as  to  warrant  a 
conclusion  that  the  plaintiff  would  not  have 
a  &lr  trial  where  the  action  was  pending. 
But  it  must  be  conceded  that,  without  mak- 
ing an  attempt  to  secure  an  impartial  Jury, 
It  would  require  something  more  than  a 
showing  that  the  defendants  "are  well  and 
favorably  known'  throughout  the  entire 
length  of  the  county,"  and  tbat  one  of  them, 
"Is  of  wide  and  consequential  Influence  there- 
in" because  be  bad  been  intrusted  with  the 
office  of  county  assessor.  As  above  shown, 
tbere  was  no  difficult  in  getting  a  Jury  at 
the  former  trial. 

[7]  That  they  hesitated  at  first  to  render 
a  Tcordlct  as  directed,  It  seems  to  us,  furnish- 
es no  ground  for  assuming  that  an  impartial 
trial  oinnot  be  had  in  that  county.  Defend- 
ants* right  to  have  the  pase  tried  at  the  place 
of  tbelr  residence  Is  given  them  by  statute. 
This  right  flbould  not  be  taken  from  them 
without  the  plaintiff  clearly  shows  that  Its 
right  to  a  te.iT  and  Impartial  trial  cannot 
be  had  where  the  action  Is  pending. 

We  do  not  think  sufficient  showing  has 
been  made  to  Justify  the  order.  We  think 
the  learned  trial  Jud|^  has,  in  the  exercise 
of  his  discretion,  "gone  beyond  legitimate 
and  Ecsstmable  Umlts.** 

The  order  Is  therefore  reversed. 

We  coneor:    HABT,  J.;  BUBNETPF,  J. 


DOMLON  et  aL  T.  METEB  et  al.  (Civ.  2177.) 

(District  Oonrt  of  Appeal,  First  District,  Oall- 
fomU.    Nov.  7,  1917.) 

1.  Sales  ^s>152— EtsMANo  fob  Dbuvebt— Ac- 
tual Patmeut  ob  OrFKB. 

Where  bags  sold  were  not  present  wh«n  the 
boyera  demanded  delivery  of  the  sellers,  It  was 
uimecessery  tbat  actual  payment  or  offer  there- 
of accompany  the  demand  for  delivery,  for,  if 
the  goods  are  not  present,  the  buyer  may  accom- 
pany his  demand  with  an  offer  to  pay  when  ac- 
toal  delivery  is  made  to  him, 

2.  Sales  «=>400— Refusal  of  Sellbbs  to  De- 

UVEB— ACCBUAL  OF  BTTTEBS*  GAUSE  OF  Ao- 

noH— PssroBiunoi  or  Offkb  of  Febvobk- 

ANCB  AS  to  PaTMEHT— STATITTB. 
Where  the  boyeri  of  goods  demanded  deliv- 
ery of  the  sellerB,  aubaequent  to  the  time  when 


deBv^  was  doe  under  the  original  contract,  and 
the  aellers  notified  the  buyers  tbey  woald  make 
no  other  or  further  delivery  under  the  original 
contract,  the  buyers*  cause  of  action  accrued, 
under  Civ.  Code,  1439,  1440,  provldhig  when 
performance  of  conditions  is  essential  and  when 
excused,  without  the  necessity  of  previous  per- 
formance or  ofltoing  to  perfoim  the  condltifm  of 
payment  on  their  part. 

3.  Sales  4=»411  ~  Cowlaint  Good  undeb 

OlVE  OF  Two  CONSTBUCIIOITS. 

In  an  action  by  the  buyers  of  goods  against 
the  sellers  for  breach  of  contract,  If  either  con- 
struction of  the  complaint  concerning  demand 
to  uphold  its  validity  be  correct,  In  the  absence 
of  special  demurrer,  it  must  be  held  that  the 
complaint  stated  a  cause  of  action  on  the  origi- 
nal contract. 

4.  Estoppel  <s»78(1)— Obal  Aguevbkt  to 
£zTEifD  WarrrEN  Oontbact. 

Under  Oiv,  Code,  {  1898,  providing  that  a 
contract  in  writing  may  be  altered  in  writing  or 
by  an  executed  oral  agreement,  and  not  .other- 
wise, where  the  buyers  of  goods,  by  written  eon- 
tract,  orally  agreed  to  an  extension  of  the  eon- 
tract,  at  the  request  and  for  the  convenience  <tf 
the  sellers,  in  the  buyers'  action  for  breadi,  the 
sellers  are  not  estopped  from  asserting  that  tiiey 
are  not  bound  by  the  oral  agreement 

5.  Fbauds,  Statute  of  «=s>]25(1)  —  Obal 
Aobeehbnt  to  Extend  Wbitxbn  Goittbaot 
—Suit  on  Obioinal  Oontbact— Statute, 

Civ.  Code,  {  1698,  does  not  prevent  a  plain- 
tiff from  suing  on  an  original  written  contract 
which  has  been  oraUy  extended,  since  the  rule 
that  neither  a  plaintiff  nor  a  defendant  can  at 
law  avail  hlmswf  of  a  i>arol  agreement  to  vary 
or  enlarge  the  time  for  performing  a  contract 

Ereviously  made  in  writing,  and  requiring  so  to 
e  by  the  statute  of  frauds,  serves  rather  to 
preclude  defendant  from  setting  up  an  agree- 
ment to  enlarge  the  time  for  delivery,  than  to 
prevent  plaintiff  from  aning  on  the  original  eon- 
tnot  for  breadi. 

Appeal  from  Superior  Court,  Contra  Costa 
County ;  A,  B.  McKenzle,  Judge. 

AcUon  by  Jamea  D.  Donlon  and  Peter  A. 
Donlon,  copartners  doing  buslneec*  as  Donlon 
Bros.,  against  Celine  Meyw  and  others,  co- 
partners doing  businesB  as  Jj.  Meyer  ft  Co. 
From  a  Judgment  for  idalntllfB,  defendants 
appeal.  Judgment  affirmed.  , 

M.  B.  Jones  and  Titus,  Creed,  Saaea  ft  Dall, 
all  of  San  Frandaco,  tor  appellants,  W.  6. 
Tinning  and  A.  B.  Tinning,  both  of  Martinez, 
and  Matthew  Ward,  of  Antlocbf  for  Teqxnid- 

ents, 

LENNON,  P.  J.  This  Is  an  appeal  &om  a 
Judgment  in  favor  of  the  plaintiffs.  Defend- 
ants appeal  on  the  Judgment  roll  alcme,  and 
urge  as  grounds  for  a  reversal  of  the  Judg- 
ment the  following  points,  namely,  that  the 
amended  complaint  does  not  state  a  cause  of 
action,  and  that  the  findings  do  not  support 
either  thet  condnslons  of  law  or  tbe  Judg- 
ment. 

It  appears  from  the  record  that  on  April 
29,  1915,  L.  Meyer  ft  Co,  agreed  to  sell,  and 
Donlon  Bros,  agreed  to  buy,  30,000  grain  bags 
at  6%  cents  per  bag,  payable  on  delivery, 
delivery  to  be  made  during  the  months  of 
June  and  July,  1916.  Up  to  June  30, 1916,  de* 
fendants,  la  pursuance  of  tbe  contract,  had 
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delivered  to  plaintiffs  2;0CK>  bags.  About  the 
middle  of  Jaly,  1915,  plaintiffs  demanded  of 
the  defendants  delivery  of  the  remalnlnff  28,- 
000  bags,  bnt  defendant  requested  that  they  be 
allowed  to  deliver  the  remaining  bags  within 
a  reasonable  time  after  the  month  of  July, 
1915,  and  plaintiffs,  upon  the  representation 
of  defendants  that  the  postponement  would 
be  of  advantage  to  the  defendants,  orally  eon- 
sented  to  the  proposed  postponement.  There- 
after, and  up  to  January  22,  1916,  the  defend- 
ants continued  to  deliver  bags  to  the  plain- 
tiffs. On  that  dote  defendants  refused  to  de- 
liver any  more  bags.  The  value  of  the  11,069 
bags  which  remained  undelivered  to  plalntiCCs 
on  January  22, 1916,  was  $1,300.^  and  as  the 
contract  price  was  (747.17,  the  court  awarded 
damages  In  the  sum  of  $S53.45. 

Ini  support  of  the  first  point  defendants 
contend  that  the  amended  complaint  Is  defec- 
tive because  it  does  not  contain  an  allega- 
tion that  plaintiffs  tendered  the  price  of  the 
l>ags.  While  it  Is  tmel  that  the  complaint  is 
not  free  from  nncertalnty  as  to  whether  or 
not  a  demand  was  made  for  delivery  during 
the  months  of  June  and  July,  1916,  which  was 
the  time  provided  for  delivery  by  the  original 
c<»truct,  nevertheless,  we  think,  it  is  fairly 
inferable  from  the  allegations  of  the  com- 
plaint as  a  whole  that  such  demand  was 
made,  accompanied  by  a  statement  In  effect 
that  the  plaintiffs  were  ready,  able,  and  will- 
ing to  accept  delivery  of  the  bagg  iand  pay 
therefore. 

[1]  It  Is  also  fairly  inferable  from  the  al- 
legations of  the  complaint  that  while  the 
plaintiffs  and  the  defendants  were  both  do- 
iDS  buslneis  Id  the  town  of  AnUodi,  In  Con- 
tra Costa  ooDQty,  the  bags,  wbi(^  were  the 
subject-matter  of  tile  contract,  were  In  the 
war^use  tn  San  Francisco.  Hmce  la  ap> 
parent  that  the  bags  were  not  present  at  the 
time  ot  the  demand  to  be  delivered  to  ttie 
plaintlfb,  and  therefore  It  was  nnnecessary 
that  actual  payment  or  offer  thereof  accom- 
pany tbe  demand  for  deUrar,  fbr  "if  Uie 
goods  are  not  presoit  to  be  deliroed  to  the 
buyer,  the  buyer  may  accompany  his  demand 
with  an  offer  to  pay  when  actual  delivery  is 
made  to  him.'*  Pearson  t.  M^lnney.  leo 
Cal.  649,  660,  117  Pac.  919. 

[2]  Even  If  it  cannot  be  said  that  the  com- 
plaint docs,  in  effect  allege  a  demand  for  de- 
livery at  the  times  when  delivery  was  due 
under  the  original  contract,  still  otheT  allega- 
tions of  the  complaint,  even  though  they  were 
intended  to  be  the  foundation  for  a  cause  of 
action.  In  part,  for  the  failure  to  deliver  pur- 
suant to  the  parol  agreement  to  extend  the 
time  of  delivery,  nevertheless  suffice,  in  our 
opinion,  when  read  and  considered  with  the 
allegations  of  the  complaint  as  a  whole,  to 
constitute  a  demand  for  delivery  subsequent 
to  the  time  when  delivery  was  due  under  the 
original  contract.  The  complaint  further 
a:vers  that  In  response  to  that  particular  de- 
mand the  defendants  notified  plAintlffs  that 
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they  would  mate  no  other  or  further  deliv- 
ery under  the  terms  of  the  original  contract 
That  being  so,  then  pursuant  to  the  provi- 
sions of  sections  1439  and  1440  of  the  Civil 
Code  the  plaintiffs'  cause  of  action  accrued 
without  the  necessity  of  previous  perform- 
ance or  offering  to  perform  the  condition  of 
payment  on  their  part. 

[3]  If  either  construction  of  the  complaint 
concerning  the  demand  be  correct,  then,  In 
the  absence  of  a  special  demurrer,  it  must  bo 
held  that  the  complaint  stated  a  cause  of  ac* 
tlon  upon  the  original  contract 

[4]  The  trial  court  made  a  finding  to  the 
effect  that  the  time  of  i>erformance  of  the 
original  contract  was  extended  by  an  unex- 
ecuted oral  agreement  Defendants  contend 
that  under  this  finding  the  trial  court  should 
have  declared  as  a  conclusion  of  law  that  the 
oral  extension  of  the  contract  was  invalid. 
The  plaintiffs,  on  the  other  hand,  argue  in 
support  of  the  finding  and  conclusion  of  law 
that,  Inasmuch  as  they  entered  Into  the  oral 
agreement  at  the  request  and  for  the  conven- 
ience of  the  defendants,  defendants  are  estop- 
ped from  asserting  that  they  are  not  bound 
by  the  oral  agreement  and  the  case  of  Sey- 
mour V.  Oelrlchs,  156  CaL  782,  106  Pac.  88, 
134  Am.  St.  Rep.  154,  is  relied  upon  to  sup- 
port this  contention.  That  case  affirms  the 
right  of  courts  of  equity  to  bold  a  person  es- 
topped to  assert  the  stabite  of  frauds  where 
such  assertion  would  amount  to  practicing  a 
fraud,  stating  that  the  operation  of  this  equi- 
table doctrine  is  not  limited  to  any  particular 
class  of  contracts  InUuded  within  the  stat- 
utes of  frauds,  provided,  always,  the  essential 
elements  of  an  estoppel  are  present,  and  that 
to  constitute  an  estoppel  by  acts  or  c<mduct 
the  presence  of  fraud  on  the  part  of  the  per- 
son estopped  la  necessary. 

In  the  present  case  the  complaint  cwtalns 
no  allegation  ot  fhind  on  the  part  of  defend- 
ants, nor  any  averment  tn»n  whidli  fraud 
might  be  Inferred,  nor  did  the  court  find 
fraud. 

"Tlie  rule  which  prohibits  the  modification  ot 
a  writtra  contract  by  parol  la  a  role,  not  of  evi- 
dence, but  of  BUbBtantive  law.  *  *  *  By  that 
law  the  solemn  obligations  of  parties  evidenced 
by  their  writings  may  not  be  modified  or  set 
aside  for  fraud  unless  the  rales  of  this  substan- 
tive  law  in  pleading  tiie  fraud  are  duly  com- 
plied with."  HardtaiK  et  aL  t.  Bobfauon  et  aU 
166  Pac.  808. 

To  extend  the  equitable  doctrine  expound- 
ed In  Seymour  r.  Oelrlchs  to  cover  a  case  of 
this  kind,  where  there  la  no  frand,  and  the 
only  Injury  consists  In  the  breach  ot  the  con- 
tract, would  be,  in  effect,  to  do  away  with  sec- 
tion 1698  of  the  avU  Code. 

[I]  However  that  section  does  not  prevent 
a  plaintiff  from  suing  on  the  original  written 
contract  The  rule  that  neither  a  plaintiff 
nor  a  defendant  can  at  law  avail  himself  of 
a  parol  agreement  to  vary  or  enlarge  the  time 
for  performing  a  contract  previously  entered 
into  in  writing,  and  required  so  to  be  by  the 
statute  ot  frauds*  serves  "rather  to  preclude 
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tbe  defcDdant  from  settlDg  up  an  agreement 
to  enlafge  the  time  for  delivery  In  answer  to 
tbe  plalDtUTs  demand,  than  to  prevent  the 
plaintiff  from  suing  on  the  original  contract 
for  a  breach  of  It."  Hickman  v.  HaTnes,  K 
R.  10  C.  P.  698;  WUUston  on  Sales.  H  128- 
124. 

While  the  finding  that  the  extensliHi  of 
time  wlthlH  which  to  perform  rested  In  parol 
should  have  compelled  the  c<mclnfdon  ot  law 
tliat  such  extension  was  Invalid  because  In 
contravention  of  the  prorlalona  ol  section 
16D8  the  CItU  Code,  nevertheless  the  plain- 
tiffs' complaint  pleads,  and  the  cause  of  ac- 
tion proceeds,  primarily  upon  the  or^nal 
written  contract  and  a  breach  there(tf  by  the 
defendant  resulting  in  damage  to  the  plain- 
tiff. ThUi  flndlng  ia  not  assailed,  as,  indeed, 
it  cannot  be  in  the  absence  of  a  record  show- 
ing the  evidence  adduced  upon  the  trial  ol 
the  case. 

This  finding  In  Itself  la  sufficient  to  mvf^ort 
the  judgment,  and  the  Judgment  is  timefore 
affirmed. 

We  concur:  KERRIGAN,  J.;  EICH- 
ABDB,  J. 


DUB3T  et  aL  v.  JOLLT  et  aL    (Qv.  1780.) 
(Dbtrict  Court  tA  Appeal.  Third  District,  Gall- 
foxnia.    Oct  31,  1917.) 

1.  Specific  Pebformanck  «=>28(2)— Liabes— 

UnCEBTAIIfTT  OT  TlBMS. 

Whm,  under  an  unsigned  memoranda  of 
lease,  defendauta  went  into  posaessioa  and, made 
improvements  ander  promise  of  the  execatioQ  of 
a  lease,  tbes  cannot  enforce  specific  perform- 
ance where  the  mmoranda  left  for  futnre  settle- 
ment, terms  and  payment  of  rents,  leveling  of 
land,  and  p;ircbase  of  plaintiffs'  implements,  as 
a  court  of  egoity  cannot  fix  the  tenns  and  con- 
ditions to  which  the  parties  are  to  bind  tbem- 

2.  SFBCinC    PXBtOBUAHOS  «S>m(9)— TSBHS 
OF  INSTBCUENT— ICVIDBNCE. 

Where  a  court  is  called  on  to  specifically  en- 
force an  instrament,  it  must  ascertain  the  terms 
from  tint  Instrument  itself  and  a  pleading  can- 
not construe  such  instrument  or  supply  deficien- 
cies. 

3.  Quieting  Title  ^»39— Answer  —  Bioh^ 
or  Possession— Tenants  Hoi'Dma  Over. 

In  an  action  to  qtiiet  title,  answer  and  cross- 
complaint  held  not  sufficient  to  raise  the  issue 
that  defendants,  who  held  under  an  unenforce- 
able agreement  to  execute  a  lease,  had  held  over 
BO  as  to  entitle  them  to  possession  as  tenants 
from  year  to  year  under  Code  Civ.  Proc.  {  1101, 
subd.  2. 

4.  QuiETiNQ  Title  ^=»39— Answer— Axxsoa- 
TioNs  IN  Cross- CoupLAiNT. 

An  answer,  in  an  action  to  quiet  title,  al- 
leging that  defendants'  interest  in  the  property 
was  "as  will  more  fully  hereinafter  appear, 
followed  by  a  crose-complaint  seeking  specific 
performance  of  an  agreement  to  lease,  made  the 
emas-eomplaint  a  part  of  tlw  answer,  althoui^ 
the  cross-complaint  was  beld  bad  as  to  tiie  af- 
firmative relief  prayed  for. 

5.  Pleading  ^=>349— JuoauKHT  on  Plkas- 

INQS— AdUISSION. 
Aa  owner  of  land  is  presumed  to  be  entitled 
to  pooscssion,  where  a  complaint  to  quiet  title 
aB^^  ownership  in  plaintiff  and  the  owner  ad- 


mits such  aHegatifHi  without  negatlviilg  ri^t 
of  posaession,  there  is  no  issue  as  to  sucn  right 
and  the  court  properly  gave  judgment  on  the 
pleadings. 

.Appeal  frtHn  Superior  Courts  Tuba  Goimty ; 
B.'  P.  UcDanlel,  Judge. 

Action  to  quiet  title  by  Rose  Francis  Durst, 
Murray  H.  Durst,  Ralph  H.  Durst,  Jonathan 
H.  Durst,  and  yemm  R.  Durst,  against  A. 
Jolly,  Bapha^  Joily,  and  Jane  Doe  Jolly. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

E.  Ray  Manwell,  of  Marysvllle,  and  John 
M.  Fulweller,  of  Auburn,  for  appellants.  W. 
H.  OarUn.  of  MarysviUe,  for  reapondents. 

HART,  J.  The  CMupIaint  was  filed  in  Jan- 
uary, 191K,  and  is  in  the  usual  form  of  an  ac- 
tl<Hi  to  quiet  title ;  the  lands  involved  being 
raudi  property  in  the  counties  of  Tuba  and 
Placer. 

The  defendants,  A.  Jolly,  Raphael  Jolly, 
and  Mrs.  Minnie  Jolly,  filed  an  answer  In 
which  tbey  admitted  that  plaintiffs  were  the 
owners  of  the  lands  In  question,  but  denied 
that  they  (plaintiffs)  were  entitled  to  the  pos- 
session thereof.  Defendants  A.  J6Uy  and 
Raphael  Jolly  admitted: 

"That  they  assert  a  claim  and  interest  in  and 
to  said  lands,  and  to  the  possession  thereM, 

*  .*   *   but  tbev  deny  that  Mrs.  Minnie  JoUy 

*  *  *  has  or  claims  any  interest  whatever  in 
or  to  said  described  landa,  except  as  residing 
thereon  with  her  husband,  A.  Jolly." 

By  way  of  cross^mplaint,  the  defend- 
ants A.  JoUy  and  Rapbati  J<dly  alleged: 

"That  on  and  prior  to  about  the  1st  day  of 
September,  1913,  the  said  defendants  were  and' 
had  been  residing  upon  and  caltivating  and 
farming  and  raising  bops  on  and  under  a  lease 
from  year  to  year  tor  the  plaintiA  a  large  por- 
tion of  the  lands  descrilKd  in  the  complaint; 
that  on  or  about  said  Ist  day  of  September, 
1913,  the  plaintitEe  were  desirous  of  leaaing  to 
these  two  defendants  the  lands  described  in  the 
complaint,  to  be  farmed  and  cnltivated  by  de- 
fendants as  bop  lands  and  to  be  farmed  aa  such, 
for  the  term  of  five  years,  and  after  consider- 
able negotiationa  the  plaintiffs  drew  up  and 
submitted  to  the  defendants  a  memoranda  of 
lease  containing  the  terms  and  conditions  of  tiia 
lease  to  i>e  eaecuted  and  delivered  to  the  defend; 
ants  within  a  reasonable  time  thereafter,  a  copy 
of  the  said  memoranda  of  lease  is  hereunto  an- 
nexed and  made  a  part  hereof,  and  marked  'Bx- 
bibit  A.' " 

The  said  memoranda  were  not  signed  by 
either  of  the  parties. 

It  ]a  nejct  alleged  that  defendants  "accepted 
the  twins  and  conditltms  of  said  proposed 
leastf';  that  It  was  nndwstood  and  agreed 
that  a  lease,  In  accordance  wltli  the  t^rms  of 
said  "memoranda  of  lease,"  should  be  drawn 
and  executed  by  irialntlfls ;  that  In  the  mean- 
time defendants  were  to  enter  into  possession 
ot  said  lands,  the  same  as  if  said  lease  had 
been  executed  and  delivered;  that  defend- 
abts  went  Into  tlie  poases8i<m  of  said  lands 
and  began  the  farming  and  cultivation  there- 
of according  to  the  terms  of  said  "memoran- 
da of  lease,"  twUeving  a  lease  would  be  ex- 
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ecu  ted  -  M  than  for  the  tenn  of  flTe  years 
from  the  month  of  September,  1913,  to  the 
Ist  of  October,  1918;  that,  relying  on  Bald 
"memoranda  of  lease "  defendants  began 
farming  said  lands  and  planted  the  same  in 
hops,  expended  large  sums  of  money  In  put- 
ting a  certain  levee  In  proper  condition,  in 
clearing  about  20  acres  of  land,  boring  a  well, 
tbe  purchase  of  wagons  and  mules,  etc.  It 
Is  alleged  that,  about  the  15th  day  of  Decem- 
ber, 1913,  plaintiffs  presented  to  and  asked 
defendants  to  sign  a  lease,  but  that  defend- 
ants reused  so  to  do  "because  the  said  lease 
was  altogeth^  different  and  much  more  on- 
enma  tlian  the  one  agreed  upon,  as  set  out  in 
said  Exhibit  A,  and  plalntifCs  promised  and 
agreed  to  change  the  same,  and  told  defend- 
ants to  go  right  ahead  the  same  as  had  been 
agreed  upon  for  the  term  of  five  years,  that 
the  matter  would  be  fixed  out  thereafter  as 
originally  agreed  upon";  that,  relying  upon 
said  understanding,  defendants  continued  to 
work  said  lands  as  required,  by  the  terms  of 
said  BxhiUt  A(  "and  at  the  «id  of  the  year 
In  September,  1914,  bad  done  so  at  a  loss  of 
Buxe  than  $2B0;  besides  the  performance  of 
OuSx  own  labor  to  said  date."  It  Is  fur- 
ther alleged  that,  rdying  upon  said  under- 
standing and  wiOi  the  consrat  oC  plaintiffs, 
defendants,  In  Septnnber  and  October,  1914, 
did  a  large  amount  of  work  on  said  ranch 
preparing  the  same  for  cuItlTatlon  In  the  sea- 
son of  1916,  at  a  cost  to  them  ot  more  than 
$2,100. 

The  prayer  of  the  cross-complaint  Is: 
"That  plaintiffB  be  required  to  execute  and  de- 
liver to  said  defendants  a  lease  of  the  lands 
described  in  the  complaint  tor  a  term  of  five 
years  in  accordance  with  and  containing  the 
terms  and  conditions  set  out  and  contained  in 
the  memoranda  of  lease,  E^blt  A." 

B^Mt  A,  attatdted  to  tbe  complaint,  cov- 
ers four  typewritten  pages  and,  in  terse  sen- 
tences, i^edfles  what  each  of  tbe  parties  to 
the  proposed  lease  was  expected  to  do.  To 
said  crosMtnnplalnt  and  to  said  Exhibit  A, 
plalntUCs  flled  a  demurm  <m  general  grounds 
and  also  specifying  that  certain  designated 
portions  thereof  were  ambiguous,  uncertain 
and  unintelligible:  The  Judge  presiding  at 
the  hearing  at  the  denanrrer  in  the  court  be- 
low filed  a  wrlttoi  i^ilnion  which,  among  oth- 
er matters,  contained  the  fidlowlng: 

"An  inspection  of  the  memoranda  prepared 
and  set  forth  as  Exhibit  A  in  tbe  complaint 
shows  that  the  minds  of  the  parties  never  met 
Id  many  of  the  terms  to  be  contained  in  the 
lease.  These  terms  were  left  for  after  con- 
sideration and  agreement  betwera  the  parties. 
*  *  *  The  croBS-complaint  seems  to  be  full 
and  well  pleaded.  I  cannot  see  bow  It  will  be 
possible  for  defendants  to  state  the  matters 
therein  stated,  or  to  supply  any  alle^tion  that 
would  render  the  pleading  unobjectionable. 
Therefore  tbe  demurrer  Is  sustained  without 
leave  to  amend." 

On  tbe  28th  of  June,  1915,  the  cause  com- 
ing on  regularly  for  trial,  plaintiffs  moved 
Cor  Judgment  upon  the  pleadings  in  accord- 
ance with  the  prayer  of  plaintiffs*  complaint 
Tbe  motion  was  granted,  and  Judgment  vras 


Altered  quieting  plalntitts'  title  to  tbe  prem- 
ises described  In  the  complaint  and  decreeing 
that  they  were  entitled  to  tbe  possessicm 
thereof.  The  flqiipeal  is  hj  defraidants  £mn 
said  Judgment. 

[1]  The  demurrer  to  tbe  cross-comidaint 
was  properly  sustained,  and,  since  the  relief 
demanded  by  that  pleading  depended  entire- 
ly OQ  the  "memoranda  of  lease,"  It  Is  mani- 
fest that  no  cause  ctf  action  for  such  relief 
could  be  stated  by  the  plaintiffs;  hence  the 
order  refusing  leave  to  amend  was  proper. 

As  seen,  the  learned  trial  Judge,  who  beard 
and  disposed  of  the  demurrer  to  tbe  crosa- 
complatnt,  filed  a  written  oplnim  setting 
forth  bis  roBons  for  soatalnlng  the  danur- 
rer.  Said  iqilnion  is  printed  In  tbe  transcript 
on  aweaL  One  of  tbe  reaaonii  advanced  by 
him  In  aald  opinion  for  holding  that  the 
<»oaa>«nnidaint  failed  to  state  a  cause  of  ac- 
tion tor  tbe  relief  demanded  by  that  idead- 
ing  vniB  that  It  appeared  £rom  the  "monoran- 
da  of  lease"  referred  to  in  said  oonplaint 
that  the  apeauent  or  lease  to  be  executed 
by  the  parties  was  to  be  reduced  to  writing, 
and  l^t,  since  tiie  Instrument  Just  named 
was  signed  by  neither  of  tbe  parties  and  tbe 
proposed  lease  was  not  executed  or  put  In 
writing  and  signed  by  tbe  parties,  there  was 
no  completed  contract  or  agreement  which 
was  binding  upon  ^tiier  ot  tbe  parties,  thus 
bringing  the  case  as  made  by  the  cross-com- 
plaint within  the  doctrine  enunciated  In  the 
following  cases:  Fuller  t.  Reed,  38  CaL  100: 
Spinney  v.  Dovmlng,  108  Oal.  666,  41  Pac 
797;  Ambler  v.  Whipple,  20  Wall.  546,  22 
L.  £d.  403 ;  MorrUl  v.  Tehama,  etc.,  Co.,  10 
Not.  126 — which  hold  that  where  parties 
agree  to  reduce  to  writing  c-ntracts  of  a 
certain  character  whereby  and  wherein  they 
propose  to  set  forth  the  terms  aod  conditions 
of  the  agreement  verbally  made  with  respect 
thereto,  and  fail  to  put  their  agreement  In 
writing,  there  is  a  failure  to  make  a  com- 
pleted contract  or  one  that -Is  binding  upon 
either  of  the  parties,  and  that  an  action  on 
such  an  agreement  cannot  be  maintained,  not- 
withstanding that  one  of  the  iKirUes  may 
have  [Murtly  executed  the  terms  thereof.  It 
may  be  observed  that  It  is  further  held  in 
said  cases  that,  as  to  contracts  of  the  char- 
acter of  those  dealt  with  therein,  the  party 
who  claims  to  be  oititled  to  the  benefit  of 
such  contract  on  the  ground  of  part  perform- 
ance with  the  knowledge  of  the  other  party 
cannot  set  up  an  estoppel  as  a  defense 
against  the  repudlatUm  of  the  agreement  by 
the  latter. 

Cases  may  readily  be  conceived  in  which 
verbal  agreements  for  the  sale  or  leasing  of 
real  property  might  be  enforced,  or  where  the 
attempted  repudiation  or  rejection  of  such 
agreements  l>y  tbe  vendor  or  lessor  might  be 
met  or  overctHue  by  setting  up  and  establish- 
ing an  estf^pel.  Cases  In  which  contracts 
not  enforceable  In  courts  of  law  because  they 
contravene  the  statute  of  friiuds,  but  which 
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will  nererthelen  be  caitoroed  oourts  of 
«iuitr>  ue  aot  nncoiiimon.  But  the  facts  In 
such  cases  must  b«  so  dear  that  there  can 
be  little  or  no  queettoo  as  to  their  effect  or 
that  they  plainly  and  clearly  call  for  the  fa- 
Torable  Interposition  of  equity.  The  case 
here,  bowerer,  so  far  as  the  cross^mplalnt 
is  concerned,  proceeds  entirely  upon  the  theo- 
ry that  the  instrument  called  the  "memoran- 
da of  lease"  clearly  and  unmistakably  dls- 
closef!  the  terms  and  conditions  of  the  pro- 
posed lease,  or  sufficiently  so  to  render  the 
writing  capable  of  being  specifically  «iforced 
so  that  the  result  would  be  that  the  defend- 
ants, through  a  decree  requiring  the  specific 
performance  of  Its  terms,  would  secure  the 
lease  which  they  conceive  that  its  provisions 
can  for.  Hiis  In  effect  la  the  relief  demand- 
ed by  the  cross-complaint  But  the  instru- 
ment Is  not  clear  and  unmistakable  as  to  its 
meaning  and  terms.  Indeed,  the  difficulty 
standing  in  the  way  of  Its  specific  enforce- 
ment lies  In  the  very  ftict  of  Its  matrifest  un- 
certainty and  inde0nltenes8  as  to  the  terms 
upon  which  the  land  was  to-be  leased  to  the 
defendants  for  tiie  term  of  five  years.  In 
tect,  as  is  stated  and  was  pttfnted  oat  by  the 
trial  Judge  In  his  ^ttrai  opinion: 

"An  inspection  of  the  memoranda  shows  that 
the  miDds  of  the  parties  never  met  on  many  of 
the  terms  to  he  contained  in  the  propofied  lease. 
These  terms  were  left  for  future  consideration, 
ascertainment,  and  agreement  between  the  par- 
tles.** 

A.  few  of  the  iwrtlculars  In  which  the  in- 
strument referred  to  Is  wholly  wanting  in 
certainty  and  deflnlteness  as  to  terras  and 
condltiona  may  be  given:  It  Is  provided 
therein: 

"It  Is  contemplated  that  Jolly  &  Sons  shsll 
have  a  lease  for  Bve  years.  However,  we  must 
arrive  at  terms  and  rates  of  pmts.  etc  —evi- 
dently meaning,  "terms  and  rates  of  payments." 

Again,  It  la  provided  that: 

"Durst  BroB.  stand  ready  to  advat^  Jolly  & 
Sons  money  to  boy  their  cattle  or  other  stock, 
if  proper  terms  according  to  their  Judgment  can 
be  ob&ined." 

It  Is  further  provided  that: 

"Jolly  &  Sons  to  buy  Durst  Bios,  farming  im- 
plements—wsgons,  scales,  etc,  as  matually 
agreed  on." 

Furthermore,  the  "memoranda  of  lease," 
while  containing  a  provision  that  the  pro- 
posed lease  shall  likewise  contain  a  provi- 
sion that  a  certain  portion  of  the  land  shall 
be  "leveled,"  in  no  way  designates  or  de- 
scribes the  portion  of  the  land  to  which  that 
provision  refers.  Nor  is  there  any  provtsioD 
or  statement  in  the  instrument  Indicating 
when  the  lease  shall  begin. 

^e  foregoing  is  sufficient  to  show  that 
there  were  vital  features  of  the  proposed 
lease  upon  which  the  minds  of  the  parties 
had  not  met  or  come  together.  The  writing 
npcm  whltA  the  defmdants  rely  Is  therefore 
too  indeflnlte  and  uncertain  to  make  It  capa- 


ble of  spedflc  ettfbreement  or  to  JufitUy  a  de- 
cree compelling  the  plaintiffs  to  execute  a 
lease  in  purported  conformity  thereto. 

A  court  of  equity  obviously  cannot  pre- 
scribe or  fix  the  terms  and  conditions  to 
Vh\ch  the  parties  are  to  bind  themselves  by 
a  contract  or  an  agreement,  and  this  is  what 
the  coart  in  this  case  would  be  required  to 
do  in  the  several  particulars  above  indicated 
if  It  were  to  attempt  to  compel  the  plaintiffs 
to  execute  to  ttie  defendants  a  lease  to  run 
for  Ave  years.  It  would  have  to  ascertain, 
perhaps  up<Ht  confilcUng  evidence,  the  matter 
of  the  "rates  and  terms  of  payments."  It 
would  be  required  to  ascertain,  perhaps  upon 
oonfli<ftlng  eridenoe,  when  the  five-year  lease 
was  to  oommeno^  and  it  would  have  to  d&- 
termine,  possibly  upon  confilctlng  proofi^ 
what  portion  of  the  land  danleed  was  to  be 
leveled  by  the  def^endants.  In  addition  to 
the  particulars  above  mentioned  In  which  tlie 
Instrument  called  ttie  "memoranda  of  lease*' 
la  deficient  because  of  nnoertainty  and  In- 
definlteness,  there  are  other  particulars  In 
which  the  provisions  contained  in  said  In- 
strument are  ambiguonaly  phrased,  and  this 
language  would  require  construction  to  get  at 
or  ascertain  the  real  meaning  tbereof.  That 
the  parUes  themselves  do  not  agree  as  to  the 
full  meaning  of  the  "memoranda  of  lease"  is 
shown  by  the  fact  that  the  plalntlffe  submit- 
ted to  the  defendants  a  written  lease,  which 
the  latter  refused  to  accept  because,  as  they 
claimed,  It  did  not  conform  to  the  terms  eet 
out  in  said  memoranda. 

"An  agreement,  the  terms  of  which  are  not 
sufficiently  certain  to  make  the  precise  act 
which  is  to  be  done  clearly  asoertalnable,*' 
cannot  be  Bpedflcally  enforced.  Oir.  Code,  8 
3390,  snbd.  6;  Magee  v.  M(^anu^  70  Cel. 
56S,  12  Pac.  451;  Smith  v.  Taylor,  82  Cal. 
533.  23  Pac.  217;  Berry  v.  Woodbnm,  107 
Cal.  B04,  40  Pac.  802:  Stanton  v.  Singleton, 
126  Cal.  667,  59  Pac.  146,  47  L.  B.  A.  334; 
Reymond  v.  Labondigue,  148  Cal.  691,  84  Pac 
189. 

In  Ma^  V.  HcManus,  supra,  It  is  said: 

"Whether  the  true  contract  be  that  which 
the  court  finds  or  that  which  the  plaintiff  al- 
leges, it  la  hidefinite  and  uncertain  not  only  as 
to  the  time  of  the  payment  of  the  note  and 
mortgage  to  he  executed,  hut  as  to  the  amount 
for  which  the  mortgage  was  to  be  given,  and  the 
rate  of  interest  upon  the  debt  It  appears  that 
these  things  were  to  be  the  subject  of  future 
ascertainment  and  agreement,  so  that  the  mort- 
gage when  executed  would  be  sufficient  security 
for  the  plaintiff.  As  therefore  the  agreement 
was  not  final,  and  it  was  indefinite  and  uncer- 
tain in  Its  terms  and  in  itself,  specific  perform- 
ance of  It  could  not  he  enforced  in  equity"— 
t-iting  Morrison  v.  Roaaignol.  5  Cal.  t^;  Los 
Angeles,  eta,  Ass'n  v.  Phillips,  56  Gal.  638; 
Potts  V.  Whitehead.  20  N.  J.  Kq.  65. 

In  Fomeroy  on  Contracts,  1 169,  It  Is  aaid: 

"A  greater  amount  or  degree  of  certainty  ht 
required  in  the  terms  of  an  agreement  which  is 
to  be  specifically  executed  In  equity  than  is 
necessary  in  a  contract  wbidi  is  the  basis  of  an 
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aetidn  at  law  for  dauMcs.  An  action  at  lav 
is  founded  upon  a  mere  nonperformance  by  a 
defendant,  and  this  n^ative  concluBion  can 
often  be  eetablisfaed  witbont  determining  all  the 
terms'  of  the  agreement  with  ezactaess.  Tbe 
suit  in  equity  is  wholly  an  affirmatiTe  proceed- 
ing. The  mere  fact  of  nonperformance  is  not 
eoongh :  its  object  is  to  procure  a  performance 
by  the  aefendant,  and  this  demands  a  dear,  deS- 
nite,  and  precise  understanding  of  ell  the  terms; 
they  must  be  exactly  ascertained  before  the  per- 
formance can  be  enforced.** 

t2]  It  is  not  necessary  to  cite  authorities 
to  snpport  the  proposition  that  the  court, 
when  called  tipon  specifically  to  enforce  an 
agreement,  must  ascertain  tbe  terms  of  the 
Instrument  sought  to  be  enforced  from  the 
instrument  itself  and  not  from  the  construc- 
tion put  upon  it  In  the  pleading  demanding 
Its  enforcement.  A  complaint  in  specific  per- 
formance cannot  supply  tbe  deflclenciea 
which  may  render  the  contract  nonenforce- 
able  In  equity. 

[S]  But  there  appears  to  be  some  claim  that 
the  cross-complaint  shows  that  tbe  defend- 
ants held  over  and  remained  in  posseBslon  of 
tbe  land  after  the  expiration  of  their  first 
year's  possession  thereof  under  the  alleged 
lease  a  sufficient  length  of  time,  without  any 
demand  of  possession  or  notice  to  quit  by  the 
plaintiffs,  to  raise  the  presumption,  declared 
In  subdivision  2  of  section  1161  of  the  Code 
of  Civil  Procedure,  that  they  were  then  hold- 
ing tbe  possession  by  permissicoi  of  tbe  plata- 
tifls  and  so  entitled  to  bold  under  tbe  lease 
for  an  addltlooal  full  year.  The  section  men- 
tioned provides  that  a  holding  over  by  tbe 
tenant  for  a  period  of  60  days  under  the  cir- 
cumstances above  Indicated  will  have  tbe  ^- 
foct  stated. 

Hiere  Is  no  such  isnw  set  up  in  the  cross- 
complaint  Nor  is  tbere  anytbins  therein 
showing  precisely  wbut  the  defoidanta  went 
Into  the  pomesdon  oi  tbe  land  under  Uie 
agreement  whereby  the  plaintiff  a.  are  alleged 
to  liaTe  agreed  to  execute  tbe  flve-year  lease 
of  tbe  land  to  tbe  d^endanta;  and  tbere  is 
no  allegation  showing  when  their  first  year 
of  possession  under  said  agreement  expired. 
Ab  we  ban  sbown,  tbe  cross-complaint  alleg- 
ed that  "abont  tbe  lat  day  of  S^itember, 
1913,"  tbe  defendants  were  and  bad  been  re- 
siding on  and  coltlTatlng,  etc..  tbe  land; 
that  "on  or  abont  the  1st  day  of  September, 
1913,  tbe  plalntlffis  were  desirous  of  leasing 
to  thesB  defendants  the  lands  described  in  the 
complalnti**  stc. ;  and  tbat  after  ccmslderable 
ii^tiattois  the  plaintiffs  submitted  to  the 
defendants  the  "memoranda  of  lease,"  above 
referred  to,  and  the  latter  accepted  the  same. 
In  paragra^  4  of  tbe  cross-complaint,  It  is 
alleged  that  the  d^ndants  entered  into  the 
possession  of  said  land  with  the  knowledge 
and  consent  of  the  plalntlfFs  and  began  the 
farming  and  cultivation  thereof  according  to 
tbe  terms  of  said  memoranda  of  lease,  and 
believing  that  "said  properly  executed  lease 
of  said  lands  would  be  drawn  up  and  deliv- 


«ed  to  flwm  fior  On  tsnn  of  flVe  years  from 
tbe  mtrnth  of  September,  1913,  np  to  tbe  Ist 
day  of  October,  1918."  Elsewhere  the  com- 
plaint sets  forth  In  detail  the  work  and  Im- 
provements put  upon  the  land  by  (he  defend- 
ants during  .the  first  year  they  oocnpled  the 
same  nnd«  tlie  agreement,  and  concandes  by 
alleging: 

"And  did  other  and  all  the  work  on  said  lands 
necessary  to  properly  farm  and  occupy  the  same 
for  the  year  ending  October,  1914,  and  also  for 
tbe  fun  term  of  five  yean,"  etc. 

Again,  it  is  alleged  that  all  that  was  re- 
quired of  the  defendants  by  the  alleged  agree- 
ment In  the  way  of  working  and  farming  tbe 
land  was  faithfully  performed  by  the  defend- 
ants "and  at  the  end  of  the  year  In  September, 
1914,  they  had  done  so  at  a  loss,"  etc.  In  par- 
agraph 11  it  la  alleged  that  "these  defendants 
during  the  months  of  September  and  Octo- 
ber, 1914.  continued  to  farm  and  work  said 
lands,"  etc.  In  the  same  paragraph  it  Is  alleg- 
ed that  the  defendants  clmred  the  land  In 
certain  particulars  preparatory  to  "the  crop- 
ping of  said  lands  for  the  year  1915,"  etc. 
In  paragraph  12  It  is  alleged  that  the  defend- 
ants "laid  out  and  expended  in  cash  and 
labor  between  tbe  26tb  day  of  September 
and  the  19th  day  of  October,  1914,  the  sum  of 
$2,130.65,"  etc. 

The  above  la  a  rei^oductlon,  In  substance, 
of  every  allegatkm  in  the  cross-complaint 
respecting  dates  or  the  times  when  the  sever- 
al acts  referred  to  the  said  complaint  were 
done ;  and  from  said  allegations  It  cannot  be 
told  whether  the  first  year  expired  In  the 
month  of  September  or  tbe  month  of  Octobor; 
nor  is  It  made  to  appear  therefrom  that  the 
defendants  were  in  possession  after  Qie 
plration  of  tbe  month  of  October.  1914.  As- 
suming, though,  that  the  cross-oomplalnt 
shows  Oiat  the  first  year  expired  on  the  Ist 
of  October,  1914,  and  that  the  defendants 
were  In  possessicm  down  to  the  last  day  of 
October  or  to  the  Ist  day  of  November.  ^4 
<and  this  does  not  clearly  appear  ftom 
said  pleading  to  be  true),  and  yet  tbe  showing 
thus  made  or  assumed  to  be  made  Is  not 
sufficient  as  to  the  time  of  lioldlng  over  to 
bring  the  case  within  the  terras  of  section 
1161,  BUbd.  2,  of  the  Code  of  CItII  Procedure, 
so  as  to  entitle  the  defendants  to  the  posses- 
sion of  the  land  "for  another  full  year." 

We  do  not  think  the  conrt  erred  In  grant- 
ing tbe  motion  of  the  plaintllh  for  judgment 
on  the  pleadings. 

In  paragraph  i  of  the  answa,  the  d^iend- 
anta,  while  admitting  that  the  ownership  of 
the  land  is  in  the  plaintUfs,  deny  that  the 
**plalntlfC8  were  at  the  time  of  the  commoice- 
ment  of  this  action  or  are  now  entitled  to 
the  possession  of  the  lands  or  any  part  there- 
of, as  will  more  fully  hereinafter  appear." 
In  paragraph  2  It  is  alleged  that  the  defend- 
ants admit  that  they  assert  and  claim  an  In- 
terest in  and  to  said  lands,  and  to  tbe  pos- 
session thereof,  "as  will  more  fully  herein- 
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after  appear."  In  parafrraph  S  tbe  defend 
ants  *Meny  that  thetr  claim  of  Interest  In 
or  to  said  described  lands,  or  that  tbeir  or 
any  of  their  estate  or  right  or  title  or  Inter- 
est or  claim  tn  or  to  said  lands  or  prenilseid 
Is  without  right,  but  on  the  contrary  they 
aver  that  their  said  estate  and  right  and  title 
and  Interest  and  claim  Is  good  and  valid." 

[4,  S]  Taken  alone  or  without  reference  to 
the  cross-complaint,  the  answer  might  per- 
haps properly  be  held  to  be  snfflclent  to  have 
submitted  an  Issue  upon  the  right  of  pos- 
session to  the  land  tn  controversy.  But  it  Is 
evident  that,  In  support  of  the  denials  of  the 
answer  or  as  showing  tbe  grounds  upon 
whleh  the  defendants  based  their  claim  to 
the  right  of  possession,  the  Intention  was  to 
make  the  allegations  of  the  cross-complaint 
a  part  of  the  answer,  and  that  the  answer 
does  In  fact  do  so  by  the  words,  used  in  two 
of  its  paragraphs,  "as  will  more  fully  herein- 
after appear."  In  fact,  counsel  for  the  appel- 
lants Insist  that,  notwithstanding  the  order 
sustaining  the  demurrer  to  the  cross-com- 
platnt,  whereby  the  latter  pleading  as  sucSi 
was  eliminated  from  the  case,  its  allegations 
must,  nevertheless.  In  so  far  as  they  may  go 
In  support  of  the  denials  of  the  answer,  \» 
T^arded  and  considered  as  a  part  of  the  last- 
named  pleading.  We  think  that  this  position 
Is  sound.  The  eCfect  of  the  langnag«,  "as  will 
more  fally  hereinafter  a.-ffpea.r,"  followed  by 
the  allegations  of  the  croas-complaint  setting 
forth  In  detail  the  nature  of  tba  daim  of  the 
defendants  to  the  r^ht  of  poososaion.  Is  to 
make  the  latter  allegations  a  part  of  the  an- 
swer as  effectually  as  though  they  were  ac- 
tually Inoorpovated  Into  and  made  a  part  of 
tbe  answer.  So  At,  Onatetan,  as  said  alle- 
catfons  were  Intended  aa  a  cross-complaint 
calling  for  the  afflrmatlve  relief  appropriate 
tbereto,  th^  are  no  longer  In  the  case;  but. 
as  a  part  the  answer  or  the  defense  set 
up  thereby,  they  can  still  be  considered ;  and, 
80  considering  them,  Out  irreslsttble  conclu- 
ai<Hi  is  that  they  do  not  snpitort  the  gener- 
al denials  of  the  answer.  To  the  contrary, 
they  vitiate  or  set  at  naught  or  contradict 
said  denials.  Hie  complaint,  as  we  have 
seen,  alleges  ownership  in  the  plaintiffs.  Tbe 
answer  admits  this  all^ation.  The  presump- 
tion following  from  ownership  is  that  the 
right  of  possession  is  In  the  owner.  This  pre- 
sumption of  the  right  of  possession  was  not 
negatived  by  the  allegations  of  the  answer 
considered  as  above  indicated.  There  was, 
then,  no  Issue  of  fact  to  try,  and,  consequent- 
ly, there  was  nothing  left  for  the  court  to  do 
but  to  order  judgment  on  tbe  pleadings. 

We  have  discovered  no  reason  for  disturb- 
ing the  Judgment,  and  It  is,  accordingly,  af- 
firmed. 

We  concur :  OHIPHAN,  P.  J,;  BUR- 
KETT,  3. 


OLINB,  Sheriff,  v.  SUPEEIOB  COURT  IN 
AND  FOB  UOa  ANOELBS  COUNTY 
et  aL   (Civ.  347&) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   OcL  20,  1917.) 

1.  CEKnoB&Bi  «E3»9(1)— BxurraHOB  or  Othbb 
Rbmidt. 

Under  Code  Civ.  Proc.  S  1068,  as  to  writ 
of  review,  tbe  writ  does  not  lie  when  petitioner 
has  a  rirbt  of  appeal  from  tbe  order  which  be 
seeks  to  nave  reriewcd. 

2.  APFXAL  AND  EBBOB  «=3>115— RXOHT  OF  Af- 

Where  a  sheriff  after  levy  of  execution  up- 
on personal  property,  and  service  on  him  of 
written  claim  under  Code  Olv.  Proc.  I  680.  re- 
fused to  make  sale  without  indsmmty  boDd, 
which  plaintiff  declined  to  furnish  and  plaintiff 
in  the  action  procured  and  served  on  nim  an 
order  to  show  cause,  upon  which  the  court  or- 
dered him  ^to  make  the  sale  without  requiring 
bcmd,  he  had  a  right  of  appeal  from  such  or- 
der, it  having  tbe  effect  of  a  judgment  against 
him  as  to  his  claims  of  rights  under  Code  Civ. 
Proc.  {  688,  and  he  havmg,  by  the  order  to 
show  cause  and  the  subsequent  proceedlncs 
thereunder,  been  made  a  party  to  a  coUatoral 
proceeding  arising  In  the  action. 

Petition  by  John  O.  Cline,  Sberlfl,  tor  writ 
of  review  against  tbe  Superior  Court  of  the 
State  ot  California  in  and  for  the  County  of 
Los  Angeles  and  Charles  Monroe,  Judge  there? 
of.  Writ  dlscbai^^  and  proceeding  dl»> 
missed. 

Loewenthal,  Loeb  &  Walker,  of  Los  An- 
geles, for  petitioner.  A.  W.  Ash  bum,  of 
LoB  Angeles,  for  respondents. 

CONRET,  P.  J.  In  this  proceeding  a  writ 
of  review  has  been  issued  whereby  the  peti- 
tioner seeks  to  obtain  Judgment  annulling  an 
order  made  by  the  superior  court  of  Los 
Angeles  county.  In  an  action  wherein  one  E. 
O.  Lenox  was  plalntlffl,  Judgmrait  was  entered 
against  several  defendants,  one  of  whom  was 
Max  Ooldsehmidt  A  writ  of  execution  up- 
on that  Judgment  was  duly  issued  and  placed 
In  the  bands  of  the  petitioner  as  aherlfl  of 
Los  Angeles  county.  Pursuant  to  Inatructloiis 
in  writing  by  the  attorney  of  Lenox,  the 
sheriff  levied  upon  all  the  right,  title,  and  in- 
terest of  Max  Goldschmidt  In  and  to  certain 
personal  property  described  as  property  of 
Ooldschmldt  Bros.,  it  being  claimed  by  Lenox 
that  Max  Goldschmidt  was  a  partner  In  that 
Arm.  After  the  levy  had  been  made,  one 
Herman  Goldschmidt  served  upon  the  sheriff 
a  written  claim,  verified  by  his  oath  and  made  ■ 
out  In  accordance  with  the  provisions  of  sec- 
tlon  689  of  the  Code  of  ClvU  Procedure, 
claiming  as  his  property  the  said  property 
levied  upon  by  the  sheriff  and  setting  out  the 
r^ht  of  said  Herman  Goldschmidt  to  the  pos- 
sessltm  thereof.  Thereupon  the  sheriff  hi- 
formed  the  plaintiffs  attorney  that  he  would 
not  make  sale  of  the  property,  unless  the 
plaintiff  would  deliver  to  the  sheriff  a  bond  In 
the  sum  of  $300,000  to  Indemul^  the  sheriff 
against  such  third  party  claim.  The  plaintiff 
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declined  to  fnmbdi  the  Indemnity  bond,  and 
the  sheriff  refused  to  proceed  furtiier  In  the 
matter  without  Indemnity.  Thereupon  Lenox, 
by  his  attorney,  flied  In  said  action  an  affida- 
vit which  stated  the  foregoing  facts  and  the 
drcumstaocee  in  full  detail,  and  asked  that 
the  court  order  the  sheriff  to  advertise  for 
sale  and  sell  the  Interest  of  Max  Goldscfamldt 
In  said  property  without  requiring  the  de- 
livery of  any  bond  by  the  plaintiff.  An  order 
to  show  cause  was  issued  and  served  upon  the 
sheriff,  and  a  hearing  was  had  before  the 
court  upon  the  above-mentioned  affidavit  and 
counter  affidavits.  The  court  determined 
the  matter  against  the  sheriff,  granted  the 
motion  of  Lenox,  and  ordered  the  sheriff  "to 
sell  the  interest  in  the  partnership  property 
without  roQuirlng  bond."  The  principal  facts 
are  not  only  stated  In  the  petition,  but  are  ad- 
mitted by  the  return  flled  herein.'  Together 
with  Its  return,  respondent  court  demurred 
to  the  petition,  and  has  moved  the  court  for 
an  order  dismissing  this  proceeding  upon  sev- 
eral grounds,  of  which  one  Is  that  the  peti- 
tioner has  a  right  of  appeal  from  said  order 
of  the  superior  court. 

[1]  The  writ  of  review  does  not  lie  when 
the  petitioner  has  a  right  of  appeal  from  the 
order  which  he  seeks  to  have  reviewed.  Code 
dv.  Proc.  S  1068;  Stoddard  t.  Superior 
Court,  108  Oal.  303.  41  Pac.  278. 

[2]  We  are  satisfied  that  the  Sheriff  has  a 
right  of  appeal  from  the  order  in  question. 
It  Is  admitted  that  he  Is  not  a  party  to  the 
action  In  which  the  writ  of  execution  was  Is- 
sued, and  that  be  Is  not  interested  In  the  sub- 
ject-matter of  that  writ ;  bat  he  Is  Interested 
In  the  order  made  against  him,  and  in  the 
protection  of  the  rights  which  be  claims  to 
hare  under  the  provhdous  of  section  688, 
Code  of  OtvU  Procedure.  As  to  those  claims 
the  order  In  question  has  the  ^ect  of  a  Judg- 
ment against  him.  By  virtue  of  the  order  to 
show  cause  and  the  subsequent  proceedings 
thereunder,  the  sheriff  has  been  made  a  party 
to  a  collateral  proceeding  arising  In  the  ac- 
tion, and  he  has  a  right  to  appeal  from  an 
Older  having  the  nature  and  effect  of  a  judg- 
ment against  him  In  sndi  proceeding.  The 
case  Is  governed  by  the  principles  announced 
by  the  Supreme  Court  In  Anglo-Califomian 
Bank,  Ltd.,  t.  Superior  Court,  153  Cal.  763, 
96  Pac.  803.  In  that  case  It  appeared  that  in 
an  action  to  which  the  Anglo-Callfomlan 
Bank  was  not  a  party,  the  superior  court 
made  an  order  requiring  that  the  bank  pay 
over  to  the  receiver  in  the  action  money  which 
the  bank  had  in  Its  possession  as  agent  of 
tbe  California  Safe  Deposit  &  Trust  Com- 
pany, an  Insolvent  corporation.  The  hank 
did  not  claim  any  Interest  in  the  funds,  but 
refused  to  pay  to  the  receiver  because  claims 
were  made  to  tbe  bank  by  third  parties  who 
asserted  ownership  in  ssld  funds.  Claiming 
that  the  order  was  one  made  In  excess  of  the 
jurisdiction  of  the  superior  court,  tbe  bank 
applied  to  the  Supreme  Court  and  obtained  a 


writ  «f  review.  After  foil  oonMdeiution  of 
the  matter,  that  court  detmulned  that  the 
writ  was  improperly  issued  because  the  peti- 
tioner had  a  right  of  appeal  from  the  order. 
For  that  reason  the  proceeding  was  dismissed. 
The  court  said: 

"That  an  order  of  the  character  of  Uie  one 
under  consideration  la  generally  appealable  by 
ono  affected  thereby  who  Is  a  party  to  the 
record  is  practically  conceded  by  learned  coun- 
sel for  plaintiff,  and  it  must  be  under  the  de- 
cisions of  this  court.  The  theory  upon  which 
the  decisions  sustain  snch  right  of  appeal  by 
such  a  party  from  sudi  an  order  Is  that  tbe  or- 
der is  in  effect  a  final  jndgmcnt  against  him 
in  a  udlateral  proceeding  growing  out  of  tbe 
action— is  so  far  independent  of  the  suit  itself 
as  to  be  sabstantiallr  a  final  decree  for  the 
parpmes  of  an  appeaL  *  •  *  Seo  Orant  v. 
Superior  Court  106  CaL  824  [3»  Pac.  604]; 
Grant  v.  Los  Angeles,  etc..  By.  Co.,  116  Cal. 
71  [47  Pac.  872];  Los  Angeles  v,  Jmb  Angeles, 
etc.,  Co.,  134  Cal.  121  [66  Pac.  198].  Phihi- 
tiff's  position  on  the  merits  is  that  by  reason 
of  the  claim  made  against  it  by  the  third  par- 
ties as  to  this  money.  It  cannot  safely  pay  tbe 
same  to  the  receiver  except  in  pursuance  of 
some  judgment  or  order  made  in  a  proceeding 
to  which  such  claimants  are  parties,  and  that  it 
is  entitled  cither  to  retain  the  money  until  such 
controversy  is  determined,  or  to  pay  the  money 
into  a  court  having  jurisdiction  thereof,  to  abide 
such  determination.  The  order  in  question  is 
a  final  adjudication  against  plaintiff  upon  these 
matters.  Its  effect,  if  valid,  is  to  require  plain- 
tiff to  forthwith  pay  snch  money  to  the  receiv- 
er, end  finally  deprive  It  of  possession  thereof 
without  securing  it  against  the  claims  of  snch 
third  parties.  It  is  clearly  within  the  class 
of  orders  referred  to  in  the  cases  last  cited. 
Plaintiff  was,  of  course,  a  party  to  the  record, 
so  far  as  snch  collateral  proceeding  was  con- 
cerned, having  been  brought  in  as  such  a  party 
by  the  order  to  show  cause,  and  is  fullv  wittiin 
the  rule  of  Elliott  V.  Superior  Court,  144  Cal. 
606  [77  Pac.  110».  103  Am.  St  Eep.  1023,  1b 
regard  to  parties  entitled  to  appeal.  * 

In  the  case  at  bar  the  sheriff  has  beuk 
made  "a  party  to  the  record,  so  far  as  such 
collateral  proceeding  was  concerned,  having 
been  brought  in  as  such  party  by  the  order 
to  show  cause."  Being  thus  before  the  court 
and  having  been  subjected  to  an  adverse 
Judgment  affecting  his  substantial  rights,  he 
has  the  right  of  appeal  from  that  judgment 
It  follows  that  the  writ  of  review  In  OUb  pro- 
ceeding was  lmpr^>erly  Issued. 

The  writ  is  discharged,  and  the  proceeding 
dismissed. 

Weooncor:  JAMES,  J.;  SHAW,  J. 


PEOPLE!  T.  CASA  CO.  et  aL 

OHOWN  T.  ALEXANDRE  et  aL 

(ClT.  2022,  2191.) 

(Dbtrict  Court  of  Appeal,  First  District.  Cali- 
foniia.   Nov.  1,  1917.   Rehearing  DenlAd 
by  Supreme  Coart  Dee.  81,  1917.) 

1.  ConSTXTunoNAi.  Law  «=»^)6— NicrisANca 
9:»60— Dur  Pbocbbs  of  Law— Abatkuent 
Act. 

The  abatement  act  (St  1913,  pp.  20,  22),  de- 
claring all  bnildingB  and  places  used  for  pur- 
prffies  of  asirignation,  or  prostitution  to  be  *  nal- 
sances,"  and  providing  for  their  abatement  and 
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prevention  br  injnnetlon  or  othenrlse,  does  not 
Tlolate  Uls  Fourteenth  Amendment,  b7  depriv- 
ing one  of  his  property  in  consequence  of  a 
misdemeanor  committed  therein,  without  his 
knowledge,  connivance,  or  consent,  as  ever; 
owner  of  property  who  leasee  it  owe*  the  pub- 
lic a  certain  degree  of  diligence,  and  as  proof 
of  general  reputation  of  the  place  is  eumcient 
to  impute  knowledge  to  him,  and  aa  the  act  doea 
not  undertake  to  provide  for  a  judgment  of 
abatement  otherwise  than  against  persons  prop- 
erly joined  as  defendants  in  an  actioQ  and 
brought  in  by  proper  process  and  afforded  an 
opportunity  to  be  heard. 

[Ed.  Note.— For  other  d^nitiom.  see  Words 
and  Phrases,  First  and  Second  Swiea,  Nuir 
•anoe.] 

2.  KnZSANCB  ®=^77,  81,  88  —  ABATSUKnT  — 
Proceeding. 

The  suppression  of  a  nuisance  is  essentially 
a  proceeding  in  rem  operating  upon  the  proper- 
ty used  in  the  maintenance  of  the  nuisance,  and 
while  the  owner  having  no  actual  knowledge  of 
the  character  of  the  business  carried  on  In  Ms 
building  might  personally  be  bound  for  the  costs, 
the  building  and  furniture  may  be  proceeded 
against  and  subjected  to  forfeitures  prescribed 
by  the  state. 

3.  CONBIZTtmONAI.  Law  <=aai-^FOTntTBBBTH 

AioENDHEMT— Police  Foweb. 
The  Fourteenth  Amendment  docs  not  afTect 
or  in  any  manner  curtail  the  police  jrawer  of 
the  state,  and  all  owners  hold  their  property 
subject  to  such  police  power  and  to  such  reason- 
able conditions  as  may  be  deemed  by  the  gov- 
erning authority  essential  to  the  puUie  santyt 
comfort,  and  hralth. 

4.  ITdibanci  «s3d0— Abatxunt  Act— Vazjd- 
nr— Penalty. 

St  1913.  pp.  20,  21,  declaring  all  buildings 
in  which  acts  of  lewdness,  assignation,  or  pros- 
titution  occor,  or  which  are  used  for  such  pur- 
poses, to  be  nuisances  and  providing  for  their 
abatement  and  prevention  by  injunction  or  oth- 
erwise, and  permitting  the  building  to  be  dosed 
and  kept  closed  against  its  use  for  any  purpose 
fOT  one  year,  unless  eooner  released  in  the  man- 
ner praridea  by  law,  is  not  Invalid  as  harsh, 
nnreasonaU^  and  oppresslTSt  and  in  tSCwt  a 
penal^. 

6.  Statuixs  «=^(6)— Pastux  InTAUDnr— 
Abateueht  of  Nuisahcb. 
The  provision  of  section  9  for  punidiment 
by  cont^pt  is  not  a  necessary  or  Inseparable 
part  of  sudi  act,  and  may  be  entirely  wminat- 
ed,  and  the  remainder  of  the  statute  be  treated 
as  valid. 

6.  Statutes  4=s>76C1)— Gekeeal  ob  Special 
Law. 

The  Legislature  has  power  to  determine 
whether  a  general  law  can  be  made  applicable 
to  any  given  case,  and  to  make  different  laws 
for  dfOerent  dasses  of  persons,  which  determi- 
nation may  not  be  interieted  with  by  the  conrte, 
unless  th*  classification  is  palpably  arbitrary. 

7.  SzATtnxa  ^»77(l)  —  Spsciaz.  Laws  — 
Classification— Abateuent  qt  Disobdeb- 

LT  Houses. 
The  abatement  act  (St  1913,  pp.  20,  22) 
is  not  objectionable  as  special  le^letion,  ae 
such  classification  is  justinable  and  in  further- 
ance of  the  public  policy  of  the  state  to  suppress 
houses  of  prostitution. 

8.  NuzBANCB  ^S982— Abateicbnt— "Pbosectt- 
Txon"  xir  Name  or  Pboplb. 

Such  act,  providing  not  merely  for  the 
abatement  of  the  nuisance  described,  but  also 
for  the  removal  and  sale  of  all  the  personal 
property  used  in  its  maintenance  and  for  the 
effectual  closing  of  the  buildiug  or  place  for  one 
year  against  its  use  for  any  purpose,  unless 
sooner  released  as  provided  by  law,  is  not  a 
"prosecution"  within  Const,  art  6,  S  20,  which 


must  be  conducted  in  the  name  of  tta  people  of 

the  state;  the  word  "prosecation"  being  used  In 
a  limited  sense  to  signify  only  prosecutions  of 
a  criminal  character. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  See<md  Seriea^  Prosecu- 
tion.] 

9.  NmSAWOK  4=960 — Pbbsumption  of  Con- 
stTTunONAiJTr  —  Natube  or  Rbmbdt  — 
Abateuent  Law. 

Every  presumption  is  in  favor  of  the  con- 
stitutl«iality  of  such  act,  and  the  fact  that  tbe 
cnminal  aspetft  at  the  maintenance  of  houses 
of  prostituaon  was  fully  covered  by  existing 
statutes  fortifies  the  presumption  that  the  Leg- 
islature intended  thereby  to  provide  a  remedy 
for  the  prevention  and  ^atement  of  a  recog- 
nized evU  whidi  would  be  in  the  nature  of  a 
civil  proceeding  rather  than  a  criminal  prose- 
cution. 

10.  Nuisance  «»77— Injtihctior— JuBisnio- 
TION  OF  Bquitt. 

Courts  of  equity  have  jurisdiction  to  i* 
strain  and  enjoin  common  nuiaances. 

11.  NniBANOB  ^60— Abatement  Law— Va- 
liditt— Suit  bt  Citizen. 

The  abatement  law  (St  1918,  pp.  20,  22)  Is 
not  invalid  because  authorizing  an  action  to 
abate  a  nuisance  to  be  brought  by  an  individual 
citizen  without  a  showing  that  he  is  especially 
damaged,  as  it  prevents  a  multiplicity  of  suits; 
that  being  a  mere  matter  of  legislative  discre- 
tion, not  reviewable  by  the  court 

12.  Nuisance  4=982 — ABATUCEnr  or  Pcbuo 
Nuisance— Eight  or  Pbivatx  Ikdiyiduai* 

The  state  may  confer  the  right  to  bring  an 
action  to  abate  a  public  nuisance  upon  a  pr^ate 
individual  in  addition  to  his  existing  r^ht  to 
bring  such  action  where  there  is  a  8pe<aal  injury 
to  him,  and  such,  power  is  exprenuy  confe>red 
by  Code  CHv.  Proe.  f  369. 
18.  Nuisance  ^77  —  Abatement  Law  — 
"Bnx  or  Attaindeb." 

The  abatement  law  (St  1918,  pp.  20.  22) 
declaring  buildings  in  whidi  acts  lewdness, 
assignation,  or  prostitution  occur,  or  which  are 
used  for  such  purposes,  to  be  nuisances,  and 
providing  for  their  abatement  by  injunction  or 
otherwise,  is  not  in  the  nature  of  a  "bill  of  at- 
tainder," the  purpose  of  which  at  common  law 
was  to  punish  by  forfeiture  and  corruption  of 
blood,  but  the  object  of  the  act  is  not  to  pun- 
ish, but  to  effect  a  reformation  of  the  property 
itself,  and  is  not  a  "bill  of  attainder"  for  the 
further  reason  tliat  there  is  no  forfeiture  of 
property. 

[Ed.  Note.— For  otter  definitionB.  see  Words 
and  Phrases,  Fliat  and  Second  Series,  Bill  of 
Attainder.] 

Appeal  from  Sup«lor  Court,  Clt7  and 
Ooonty  of  San  Francteco;  George  A.  Starte- 
vant.  Judge. 

Action  by  the  Pet^e  against  the  Oasa 
Company,  tbe  Landry  O.  Babln  Company,  and 
Harry  Fonmter.  Action  by  James  C  Cbown 
against  Joseph  Alexandre  and  otbers.  Judg- 
ment for  plalntUC  in  first  case,  and  defend- 
ants appeal,  and  for  defendants  in  second 
case,  and  plaintiff  appeals.  Jtidgmrat  aflSrm- 
ed  In  first  case,  and  reversed  In  second  case. 

Civ.  No.  ,2022: 

Walter  H.  Linforth  and  George  Appell,  both 
of  San  Francisco  (A.  S.  Newburgh,  of  San 
Francisco,  amicus  curire),  for  aK>eUaDta. 
Chas.  SI.  Flckert,  DIat  Atty.,  and  A.  L. 
O'Grady,  Aest  Dist.  Atty.,  both  of  San  Fran- 
cisco (Edward  G.  Harrison,  of  San  Franclsoo, 
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of  araiisel,  and  AMn  QerUnA  and  J.  EX  Wblte, 
both  of  San  Frandsco,  amid  cnilse),  tor  re- 
spondents. 
GiT.  Na  2191: 

Edward  O.  Harrison  and  Maurice  E.  Har- 
rison, both  of  San  Francisco,  for  appellant. 
J.  A.  Cooper,  of  San  Francisco,  fbr  respond- 
ents. 

I/ENNON,  P.  J.  mese  actlwiB  Insti- 
tuted against  the  defendants  pursuant  to  tbe 
provisions  of  an  act  entitled  "An  Act  declar- 
ing all  buildings  and  places  nuisances  where- 
in or  upon  which  acts  of  lewdness,  assigna- 
tion or  prostltntlon  are  held  or  occur,  or 
wliich  are  used  for  such  purposes,  and  provid- 
ing for  the  abatement  and  prevention  of 
sncta  nuisances  by  Injunction  and  otherwise." 
Stata.  1918,  pp.  29,  22. 

In  tbe  case  at  People  of  the  State  of  Call- 
Comla  T.  Gasa  Go.  et  al.,  the  trial  court  made 
its  findings  in  snbetantlal  accord  with  the  al- 
l^tiona  of  the  complaint,  and  to  the  effect 
Uiat  the  designated  building  bad  been  and  was 
being  used  and  occupied  for  tbe  purposes  of 
lewdness,  assignation,  and  prostitution,  and 
that  because  thereof  the  said  building  was  a 
public  nuisance.  Accordingly  Judgment  was 
entered  decreeing  that  said  building  and  each 
and  every  part  thereof  be  effectively  closed 
against  its  use  for  any  purpose,  and  so  kept 
closed  for  a  period  of  one  year,  unless  sooner 
released  in  the  manner  provided  by  law. 

Tbe  api>eal  Is  from  the  judgmrait  upon  tbe 
Judgment  roll  alone,  and  the  points  made  in 
support  of  the  appeal  are  directed  solely  to 
the  constitutionality  of  the  act  In  question. 

[1,  2]  Appellants  contend  that  the  act  pro- 
vides for  a  Judgment  which  may  d^rlre  a 
man  of  his  property  in  consequence  of  mis- 
demeanors committed  thereon  without  his 
knowledge,  connivance,  or  consent,  and  there- 
fore that  it  violates  the  Fourteenth  Amend- 
ment to  the  federal  Constitution.  This  point 
is  not  well  taken.  Every  owner  of  proiwrty 
who  leases  it  or  puts  another  in  possession 
of  It  owes  to  the  public  a  certain  degree  of 
dllifience,  and  proof  of  the  general  reputation 
of  the  place  is  sufficient  to  Impute  to  him 
knowledge.  State  v.  OUbert,  126  Minn.  00. 
147  N.  W.  953.  Furthermore,  the  suppreasion 
of  a  nuisance  Is  essentially  a  proceeding  in 
rem,  operating  upon  the  property  used  in  the 
maintenance  of  the  nuisance,  and  "while, 
therefore,  the  owner  having  no  actual  knowl- 
edge of  the  character  of  the  business  carried 
on  in  his  building  might  personally  be  bound 
for  the  costs,  the  building  and  furniture  may 
nevertheless  be  proceeded  against  and  sub- 
jected to  the  forfeitures  prescribed  by  the 
statute."   People  v.  Barbiere,  166  Pac.  812. 

The  act  does  not  undertake  to  provide  for 
a  Judgment  enforcing  and  Insuring  abate- 
ment of  the  nuisance  otherwise  than  as 
against  i>ersons  who  are  properly  Joined  as 
defendants  In  the  action  and  brought  In  by 
proper  process  and  afforded  an  opportunity 
to  be  heard,  and  thus  the  constitutional  re- 


(CaL 

qolrement  of  due  nwoceaa  is  fully  complied 
with.  littleton  v.  Frits,  W  Iowa,  488.  22 
N.  W.  641,  64  Am.  Hep.  19;  State  v.  Jordan, 
72  Iowa,  377.  34  K.  W.  285;  State  v.  Gilbert, 
126  Mhm.  96,  147  N.  W.  963. 

[S]  The  Fourteenth  Amendment  to  the  fed-  • 
eral  Oonstltutlon  does  not  affect  or  in  any 
manner  curtail  the  police  power  of  the  state 
(Barbler  t.  Ccmnolly,  118  U.  S.  27,  31,  6  Sup. 
Gt.  857,  28  Ed.  923),  and  since  aU  owners 
hold  their  property  subject  to  such  police 
power  and  to  such  reasonable  conditions  as 
may  be  deemed  by  the  governing  authority 
essential  to  the  public  safety,  comfort,  and 
health,  the  real  question  to  be  determined  is 
whether  or  not  the  act  Is  a  valid  exercise  of 
the  police  power  by  tbe  Legislature. 

[4]  Ai^llants  contend  that  the  provision 
of  the  statute  In  question  permlttUig  the 
building  to  be  closed  and  kept  closed  against 
its  use  for  any  purpose  for  one  year  unless 
sooner  released  In  the  manner  provided  by 
law  is  unduly  harsh,  unreasonable,  and  op- 
pressive, and  that  It  is  In  effect  a  penalty. 
In  answer  to  this  contention  we  need  only 
point  out  that  the  states  of  Nebraska,  Wash- 
ington, Minnesota,  and  Illinois  all  have  red 
light  abatement  statutes  similar  in  substance 
and  form  to  the  act  under  discussion,  and  In 
each  of  these  states  this  provision  of  the  act 
has  been  held  constitutional  and  valid  against 
precisely  the  same  contention  made  here. 
English  V.  Fanning.  96  Neb.  123,  147  N.  W. 
215;  State  v.  Emerson,  00  Wash.  5^,  155 
Pac.  679,  L.  R.  A.  1916F,  325;  State  v. 
Gilbert  126  Minn.  95, 147  N.  W.  953;  People 
V.  Smith.  275  IlL  206,  114  N.  B.  81.  B.  A. 
1917B,  1075. 

[S]  It  Is  unnecessary  to  consider  the 
point  made  by  appellants  to  the  effect  that 
the  provisions  of  section  6  of  the  act  in  re- 
gard to  punishment  for  contempt  are  void 
because  they  are  in  the  nature  of  special 
l^slation  and  in  conflict  with  section  1218 
of  the  Code  of  Civil  Procedure,  fixing  a  pMi- 
alty  for  coot^pts  generally.  In  tbe  first 
place,  appellants  are  not  aggrieved  by  this 
section,  Inasmuch  as  no  cant«npt  was  alleg- 
ed or  found  to  have  been  committed,  and,  in 
the  second  place,  this  provision  Is  not  a  nee> 
essary  or  Inseparable  part  of  the  act,  and 
may  therefore  be  entirely  eliminated,  and  the 
remainder  of  the  statute  be  treated  as  valid. 
Davldsrai  v.  Von  Detten,  139  CaA.  409.  73 
Pac.  189 ;  State  Gonunissloii  t.  Chicago  Co, 
275  Hi.  666, 114  M.  B.  826,  Ann.  Gas.  1917a  59. 

Ttda  point  and  the  other  points  raised  on 
this  appeal  are  folly  discussed  and  decided 
adversely  to  app^lauts*  contentions  in  a  re- 
cent declsimi  of  the  apiiellate  court  of  the 
Tblrd  district  in  the  case  of  People  v.  Bar- 
biwe.  166  Pac.  812,  and  we  are  aatlsfled  with 
the  reasoning  of,  and  tbe  conclusion  arrived 
at,  by  Mr.  Ju.stlce  Hart  in  that  case,  and 
concurred  in  by  his  associates. 

The  case  of  Cbown  v.  Alexandre  et  aL 
comes  up  on  an  appeal  from  a  Judgment  sus- 
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taintng  defendants*  demurrer  t6  a  complaint, 
similar  in  purpose  and  allegations  to  the 
case  previously  considered. 

[I]  The  only  addlUonal  point  raised  in  this 
case  InrolTes  the  constitutionality  of  the  act 
under  eonsideratlon  to  the  extent  that  it  pro- 
Tides  for  and  permits  the  Inatltution  and 
maintenance  of  the  action  by  an  individual 
citizen  lit  his  own  name  without  a  sbowing 
that  he  ifi  specially  damaged. 

[7]  In  thlB  behalf  It  la  argued,  that  a  gen- 
eral law  can  be  made  u^llcable  to  the  pres- 
ent case,  and  that  therefore  the  act  In  ques- 
tion l8  objectionable  as  special  l^islation. 
It  is  well  settled  that  tlie  L^ialatnre  baa 
power  to  determine  whether  a  general  law 
can  be  made  applicable  to  any  givea  case 
and  to  zoake  different  laws  for  different 
classes  of  persons,  and  we  may  not  Interfere 
with  its  determination  upon  that  question 
unless  the  classification  is  palpaUy  arbitrary. 
People  T.  Mullender,  132  Cat.  217,  221,  M 
Pac.  299.  It  has  been  decided  that  the  daa- 
slfication  is  Justlflabte  and  In  furtherance  of 
the  puUic  policy  of  the  state  to  suppress 
bousea  ot  prostitution-  Poa  v.  Wlttman,  147 
Cat  280^  2A2,  81  Pac.  98«^  2  L.  B>  A.  (N.  S.) 
6881 

[t]  It  is  contended  that,  Inasmuch  as  the 
act  proTldea  not  merely  for  the  abatement  of 
the  nuisance  described,  but  also  for  the  re- 
moval and  sale  of  all  the  personal  property 
used  In  the  nudntenance  of  the  nuisance  and 
for  the  effeotnal  tSaeiag  for  oae  year  ot  the 
building  or  place  against  Its  nae  ftw  any  pur- 
poee,  unless  sooner  released  In  the  manner 
provided  by  law,  that  the  act  is  penal  In  its 
nature,  and  that  tHerefore  a  proceeding  nn- 
Oer  it  constltatea  a  proaecntion  within  the 
meaning  of  section  20  of'  article  6  of  the 
state  Constitution,  and  consequently  must  be 
cosMtacted  in  the  name  of  the  people  of  the 
state. 

That  die  word  "prosecution"  In  Motion  20 
of  artlela  6  ct  the  Conatitati<Hi  is  used  In  a 
limited  soise.  vis.  aa  signifying  bnly  prosecu- 
tions of  a  criminal  fdiaracter  is  not  aneation- 
ed,  but  it  Is  Insisted  that,  vhSle  the  action 
la  In  form  a  cItII  aeSon  In  equity  to  abate  a 
nuisance,  in  substance  it  Is  a  criminal  prose- 
cution. We  do  not  so  construe  It  The  pur- 
pose of  Uie  statute  aa  stated  in  Its  title  is 
"the  abatement  and  prevention  of  snch  nui- 
sances by  lnjimctl(m  and  otherwise,"  and, 
we  think,  the  nroTlsbma  <]t  the  statute  mere- 
ly    actuate  this  purpose. 

[•]  Every  presumption  Is  In  favor  of  the 
conatltntionaUty  of  the  statute  (Stubbe  v. 
Adflfflson.  220  N.  Y.  4BB,  116  N.  E.  372,  376), 
and  tbe  fact  that  the  criminal  aaiiect  of  the 
maintenance  of  houses  of  prostitution  was 
already  fully  covered  by  existing  statutes 
when  the  statute  In  question  was  enacted 


fortifies  the  presumption  that  tbe  Legisla- 
ture Intended  thereby  to  provide  a  remedy 
for  tbe  prevention  and  abatement  of  a  rec- 
ognized evil  which  would  in  its  nature  be  a 
civil  proceeding  rather  than  a  criminal  prose- 
cution (Pen.  Code,  |§  315,  316;  State  v.  Gil- 
bert, 126  Minn.  95.  147  N.  W.  953). 

[11,11]  The  Jurisdiction  of  courts  of  equi- 
ty to  restrain  and  enjoin  common  nuisances 
affecting  the  public  generally  has  never  been 
denied,  and  Is  not  here  disputed.  But  in  this 
connection  it  is  argued  that  the  statute  is 
invalid  because  it  authorizes  an  action  to 
abate  a  nuisance  to  be  brought  by  an  in- 
dividual citizen  without  a  showing  that  he 
to  especially  damaged.  The  reason  for  the 
rule  In  this  behalf  was  to  prevent  a  multi- 
plicity of  suits,  but  that  la  a  mere'  matter  of 
legislative  dlstnetkm,  and  questions  of  policy 
or  expedlracr  in  legtolation  are  tor  the  law- 
making power  Itself,  and  not  tor  the  courts 
to  determine.  Uttleton  v.  Fritz,  66  Iowa, 
488,  22  N.  W.  641,  54  Am.  Bep.  10. 

[12]  It  18  well  established  that  the  state 
may  confer  the  right  to  bring  an  action  to 
abate  a  public  nuisance  v^on  a  pilvate  Indi- 
vidual In  addition  to  bis  extsthig  right  to 
bring  Boctk  actions  whrae  there  la  a  spe- 
cial injnry  to  lilm  <8tate  v.  Ilannliw.  96 
Neb.  123,  147  M.  W.  2U;  littleton  v.  Fritt, 
supra),  and  In  this .  state  thle  power  to 
exprendy  oaatemA  by  sectloa  B6ft  of  tin 
Code  of  ClvU  Procedure,  which  states  that 
a  person  expressly  authorized  by  statute  may 
sue  without  Joining  with  him  tiie  person  for 
whose  benefit  the  action  Is  prosecuted. 

[13]  Tbe  point  urged  by  amicus  curie  to 
the  effect  that  the  act  is  In  tbe  nature  of  a 
bill  of  attainder  is  without  merit  The  ptrr- 
pose  of  attainder  at  comnton  law  was  to  pun- 
ish and  its  consequences  were  forfeiture  and 
corruption  of  blood.  Jones'  Blackstone,  vol. 
2,  {  430.  The  object  of  the  act  in  question  Is 
not  to  punish;  ita  purpose  Is  to  effect  a  refor- 
mation In  the  property  itself.  Furthermore, 
there  Is  no  forfeiture  of  property.  The  clos- 
ing of  the  place  for  one  year  with  the  privi- 
lege of  sooner  releasing  It  in  the  manner 
provided  by  law  is  merely  a  means  of  abat- 
ing tbe  nuisance,  and  that  It  to  a  reasonable 
method  for  enforcing  the  Judgment  of  abate- 
ment has  been  decided  In  several  Jurisdic- 
tions where  similar  enactments  exist  Peo- 
ple V.  Smith,  275  111.  256,  114  N.  E.  31,  L.  R. 
A.  1917B,  1075;  State  v.  Fanning,  supra. 

It  follows  that  the  Judgment  In  the  case 
of  People  V.  Casa  Co.  to  affirmed,  and  the 
Judgment  In  the  case  <^  Chown  v.  Alexandre 
et  al.  to  reversed. 

We  concur:  KEBRIOAN,  7. ;  RICH- 
ABDS.  J. 
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DEY  T.  McALISTEB,  Saperior  Court  Judge. 
(No.  1620.) 

(Supreme  Court  of  Arizoua..  Jan.  4,  1818.) 

1.  Mandahtts  «=>1— Purpose— When  Issued. 

The  function  ot  a  writ  of  mandate  is  to  com- 
pel the  perfonnance  of  an  act  which  the  law 
especially  enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  ataUon,  and  issues  when  the  par- 
ty has  no  other  l^al  remedy,  and  the  duty  of 
which  performance  is  sought  is  clear  and  india- 
patable. 

2.  BfANDAHUB  ^»31  —  BbFUBAI.  TO  8BI  CASB 

roB  Tbial— Rights  of  LmoAif ts. 
Mandamus  will  iuue  where  a  jut^e  refuses 
to  set  a  cause  for  trial,  becaase.  in  his  opinion, 
there  may  be  another  cause  pending  on  appeal 
which  involves  the  same  issues,  as  litigants  are 
entitled  to  have  their  causes  orderly  determined 
and  with  reasonable  expedition. 

3.  CoMnsuANCE  ^»10— Fob  What  Gbanted. 

That  there  is  a  cause  priding  in  the  Su- 
preme Court  that  may  Involve  the  same  lasoea  as 
the  immediate  action  cannot  be  raised  on  a  mo- 
tion for  continuance,  but  the  court  must  proceed 
on  the  issues  as  pleued. 

Original  application  by  Rtdiard  V.  Dey 
tar  a  writ  of  mandamna  to  compel  A.  O. 
McAUster,  as  Judge  of  the  Superior  Court 
of  Graham  Coanty,  State  of  Arlxooa,  to  set 
a  came  for  tzlaL  Writ  lamed,  with  di- 
rections. 

Ben  a  HUl,  B.  W.  Spragae.  and  SVank  B. 
Gnii^,  all  of  Tocaon,  tor  plaintiff.  A.  G. 
McKlllop,  of  OlobOt  W.  B.  Ohamben,  of  Saf- 
ford,  and  Joha  H.  Campbell,  of  Tnaran,  fov 
defendant. 

FRANKLIN,  a  J.  This  Is  an  ivpUcatlon 
for  a  peremptory  writ  of  mandamus  to  iesne 
from  this  court,  compelling  the  Judge  of  the 
atoierior  court  (tf  tlie  state  o£  Arlaona  In  and 
for  Orabam  oonn^  to  art  a  cause  tar  trial. 
We  will  ouudder  the  scope  of  the  writ  ap* 
pUed  for  as  oompeUlng  action  1^  the  siqwrlor 
coort;  as  wAli  as  the  jndse  thereof.  To  do 
this  will  prejudice  no  rl^t  of  the  defend- 
ant, and  to  do  otherwise  would  permit  mere 
technicality  to  cause  delay. 

[1]  The  function  of  a  writ  at  mandate  Is 
to  compd  the  performance  of  an  act  which 
the  law  especially  enjoins  as  a  duty  result- 
ing from  an  office,  trust,  or  station.  Para- 
graph 1553,  Civil  Code  1813.  When  the  par- 
ty seeking  the  relief  has  no  other  legal  reme- 
dy, and  the  duty  sought  to  be  enforced  Is 
clear  and  indisputable,  the  writ  ought  to  Is- 
sue. 

[2]  It  appears  that  a  certain  cause,  where- 
in Richard  V.  Dey  is  plaintUf,  and  Laurel 
Canon  Mining  Company,  a  coriMratlon,  J. 
A.  Willis,  C.  H.  Hodge,  Charles  H.  Tanner, 
R  J.  Van  Dine,  C.  B.  McBeth,  Arthur  Crow- 
ley. Ed  Luxton,  J.  T.  Vlnyard.  B.  E.  Fldier, 
and  AI  Davis,  individually  and  as  copart- 
ners doing  business  under  the  name  of  Lau- 
rel Canon  Leasing  Association,  are  the  de- 
fendants, Is  pending  In  said  superior  court, 
ready  for  trial  upon  Issues  of  both  law  and 
fact;  Uiat  defra^nt  refuses  to  take  any  ac- 


ticNi  whatever  in  the  matter  so  pending  in 
said  court  until  such  time  as  the  Supreme 
Court  of  Arizona  9hall  render  Its  dedsion  in 
a  certain  cause  appealed  from  said  superior 
court  Litigants  are  entitled  to  have  their 
causes  determined  orderly  and  with  reasona- 
ble expedition.  The  trial  Judge  is  not  Justi- 
fied In  an  arbitrary  refusal  to  proceed  with 
the  timely  detmninatlon  of  matters  merely 
because,  in  his  opinion,  there  may  be  an- 
oUier  cause  pending  and  undetermined  on 
an)eal  which  involves  the  same  issues. 

[S]  Such  an  issue,  when  properly  raised, 
may  be  Judicially  determiiud;  but  such  an 
Issue  cannot  be  raised,  nor  can  it  be  Judldal- 
ly  determined,  on  motion  tar  a  ocmUnnanoe. 
Whatever  may  be  the  status  in  this  respect 
of  the  cause  pending  in  ttw  sopertor  court 
for  trial,  sndi  matters  may  be  detwmlned 
tm  tile  innes  made  by  the  plea  In  abatement 
which  has  been  Interpoeed.  Plaintiff  cannot 
be  deprived  of  his  right  to  have  Us  cause 
heard  upon  the  Issues  made  by  the  plead- 
ings by  tbe  unwarranted  action  at  tiie  court 
in  continuing  the  same  and  refusing  to  de- 
cide tbe  Issues  ivesented  for  decision.  The 
writ  to  isme  win  not  ctmtnfl  the  Judgment 
of  the  trial  court  In  the  least  degree,  but 
its  purpose  will  be  to  direct  tbat  tiMMe 
things  required  by  law  be  done,  tBat  the  court 
may  proceed  to  its  Judgment  niton  tbe  IssuA 
raised. 

The  peremptory  writ  will  Issue,  direct- 
ing the  trial  court  to  proceed  to  a  bearing 
and  determination  of  the  issues  made  by  the 
pleadings  in  said  cause,  at  tbe  earliest  time 
consistent  with  the  orderly  and  usual  dis- 
position of  such  matters  and  tbe  practice  of 
the  trial  court 

OIINNINOHAM  and  BOSS,  JJ^  ooncnr. 


MOUNCB  et  al.  t.  OARRETT. 
(Supreme  Court  ot  Arliona.    Dec.  SI,  1917.) 

1.  Afpbai.  and  Bkbob  ^sTSe  —  DmnsSAX.  — 

PROOBEOnf  OS  PBITOLOUS  OB  lOB  DEUT. 

Where,  after  an  appeal  was  perfected,  no 
subsequent  steps  were  taken  to  prosecute  the  ap- 
peal to  effect,  the  appeal  will  De  dismissed,  as 
taken  for  delay. 

2.  Costs  «=»260(3)— Dakaoes  fob  Pbxvox.o-ds 
Appeal. 

On  difimissal  of  an  appeal,  wliich  appellant 
has  not  prosecuted,  on  the  ground  that  it  was 
taken  for  delay,  a  sum  not  exceeding  10  jier  cent, 
of  the  amount  of  the  jadgment  wiu  he  awarded 
to  appellee  as  damages  for  a  frivoloas  appeal 

Ai^al  from  Superior  Court,  Gila  County, 
Action  between  Benry  and  E.  E.  Monnce 
and  Lee  N.  Garrett.   From  a  Jndgmoit  for 
Garrett,  the  Mounces  appeal.   On  motion  to 
dismiss.  Appeal  dismissed. 

L,  Jj.  Benry,  of  Globe,  for  appellants.  Jay 
Good,  of  Globe,  for  appellee. 

FRANKLIN,  C.  J.  [1]  Appellee  moves  to 
docket  and  dismiss  Otis  appeal  as  for  a  friv- 
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olom  appeaL  The  motion  Is  not  opposed. 
With  the  motion  Is  filed  the  certtflcste  of  the 
clerk  of  flie  superior  court,  showing,  amwg 
other  things,  that  dtx  the  19th  day  of  April, 
1917,  appellant  perGacted  his  appeal  from  a 
Judgment  entered  la  favor  of  appellee  for  the 
Bum  of  ¥250,  with  Interest  and  costs,  and 
that  subsequent  thereto  no  steps  whaterer 
hftTe  been  taken  by  appellant  to  prosecute 
bis  appeal  to  effect  This  api>eal  appears  to 
have  been  taken  solely  for  delay,  and  on  the 
authority  of  WUlls  v.  Ivy,  16  Ariz.  120.  141 
Pac  {S7(^  Nienstedt  t.  Dorrlngton,  18  Ariz. 
121, 141  Pac  089,  and  Baca  v.  N<^e8-Norman 
Shoe  Co.,  18  Ariz.  386, 161  Pac.  884,  it  is  or 
dered  that,  upon  appellee  paying  to  the 
clerk  of  this  court  the  cost  required  by  law 
therefor,  said  appeal  be  docketed  in  this 
courl:,  and  the  same  dismissed. 

[2]  It  is  further  adjudged  that  a  sum  not 
exceeding  10  per  cent,  of  the  amount  of  the 
Judgment  appealed  from  be  and  the  same 
is  hereby  fixed  at  $25,  which  amount  is 
awarded  to  appellee  as  damages  for  a  frivo- 
lous appeaL  AK)dlee  recovers  his  costs  in 
this  conrt . 

GUMNINGHAH  and  BOSS,  JJ.,  concur. 


WALKER  V.  WAITER.   (No.  2266.) 
(Snpremei  Conrt  of  Nevada.   Jan.  8,  1918.) 
On  a  petition  txa  reheftring.  Petitloa  de- 
nied. 

For  former  wtnlon,  see  164  Pi^c.  653. 

SANDERS,  J.  The  application  of  rmpond- 
ent  for  a  rehearing  In  the  above-entitled 
cause  Is  denied.  On  motion  of  the  appel- 
lant it  is  ordered  that  the  coodudlng  para- 
graph of  the  opinion  of  the  court.  Indicat- 
ing the  order  of  reversal  to  be  made  herein, 
be  amended  so  as  to  read  as  follows: 

We  conclude  that  the  court  erred  In  strik- 
ing appellant's  answer  and  sustaining  re- 
spondent's demurrer  thereto,  and  such  order, 
and  so  much  of  the  Judgment  as  depends 
thereon,  is  hereby  reversed. 

McCARRAN,  C.  J.,  and  COLEMAN,  J., 
concur. 


WILLIAM  J.  LEMP  BREWING  00.  v.  P.  J. 
MORAN.  Inc.   (No.  3078.) 

(Supreme  C^ourt  of  Utah.   Dec.  3.  1917.) 

1.  Dedxoation  ^15,  31,  34— SrsBBia— IH- 
TENT— Acceptance. 

Dedication  ma;  be  express  or  implied,  but 
the  intention  to  dedicate  must  exlsL  and  there 
mnst  be  some  form  of  acceptance  within  a  rea- 
sonable thus. 

2.  Deoioation  «ss»29  —  Btbkbts  —  Accbft- 
AHCB— Revocation. 

Deed  by  landowner  to  city  of  land  for  alley 
when  not  accepted  is  a  mere  revocable  offer, 
though  recorded. 


r  8.  Dbozcatioiv  «s»S1  —  Stbscib  —  Aoobpt- 

ANCB. 

Purchaser  of  land  abutting  strip  deeded  to 
city  takes  with  notice  that  the  offer  so  made  by 
his  grantor  to  the  city  was  contingent  on  ac- 
ceptance. 

4.  Dedication  «=»29  —  Streets  —  Rxvooa- 

TION. 

A  purchaser  of  land  abutting  strip  deeded 
by  his  grantor  to  city  (or  alley  takes  with  no- 
tlce  tiiat  if  not  accepted  within  reasonable  time 
his  grantor  may  revoke.^ 

6.  I>EDICATION    ^929  —  STBEETS  —  ACCEPT- 
ANCE. 

Where  a  purchaser  from  the  original  own- 
er took  after  deed  to  dty  of  land  for  alley 
which  was  never  accepted,  and  the  grantor  by 
another  coDveyance  granted  the  strip,  and  the 
grantee  procnred  judgment  qoieting  tiUe,  the 
first  purchaser  could  not  assert  that  the  strip 
was  an  alleyway.' 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Armstrong,  Judge., 

Action  by  the  William  J.  Lemp  Brewing 
Company  against  P.  J.  Moran,  Inctmrnrated, 
Judgment  for  defendant,  and  plaintiff  ap< 
peals.  Affirmed. 

Wm.  H.  Leary  and  J.  M.  Lanlgad,  both  of 
Salt  lake  City,  for  anwllant  Pierce,  Grltch- 
low  &  Barrette,  of  Salt  Lake  GLtj,  tor  re- 
spondent. 

OORFHAN,  J.    TblB  action  was  brought 
the  plaintiff  to  determine  its  rights  to  a 
strip  of  ground  «ie  rod  wide  and  two  rods 
long,  situate  In  block  7,  ]dat  A,  SaU  Lake 
<lty  (lurvey. 

Blqcft  7  consists  of  elg^t  dty  lots,  num- 
bered one  to  ^ght,  both  unmbers  Inclusive. 
In  the  year  1889  Jdim  P.  Headi  was  the 
owner  in  fee  ot  certain  portiODS  of  said 
block,  and  while  such  owner,  on  (he  8th  day 
of  iSaj  at  said  year  he  and  his  wife,  by 
deed  duly  executed  and  acknowledged,  deed- 
ed to  Salt  Late  City,  in  trust  for  pubUc  use, 
certain  streets  and  alleys  through  their  iwop- 
erty  in  said  bhx^  inclodliig  the  strip  in- 
volved In  Qds  action.  Said  deed  was  record- 
ed In  the  office  of  the  county  recwdn  ot 
Salt  Lake  county.  Tba  strip  In  question  was 
also  marked  upon  the  ground  by  fence  lines 
on  the  east  and  west  stdee  and  dosed  1^  a 
fence  to  the  south  so  as  to  nuke  it  a  blind 
alley.  Snbsenuently,  without  referoioe  to 
the  strip  of  land  In  question  as  an  alley,  w 
otherwise  Heath,  by  deed  dated  Sept^bn 
12,  iS80,  conveyed  a  part  ot  his  holdings  in 
said  block,  nine  by  ten  rods,  described  by 
metes  and  bounds,  lying  immedlatdy  west 
of  said  strip  and  abutting  on  Third  West 
and  Eighth  South  streets,  to  William  J. 
Lemp,  a  predecessor  In  Interest  of  the  plain- 
tiff. Afterwards,  1^  deed  dated  June  20^ 
1900,  Heath  conv^ed  the  atrip  of  land  in 
question,  with  other  lands  in  said  block,  to 


>  Sowadzkl  t.  Salt  Lak«  Goanty,  36  Utah,  127,  1<U 
Pac  Ul;  Beluttlflr  v.  Lynch.  18  VUh,  Mt,  C4  Pac. 
866. 

•  SowadAi  V.  Bait  Lake  County,  K  Utah.  W,  IN 
Pao.  IIL 
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William  J.  Barrette,  a  predecessor  In  Inter- 
est of  the  defendant,  and  therefore  the  re- 
spective parties  to  this  action  deraign  their 
title  to  lands  in  said  block,  including  the 
strip  of  land  involved  therein,  from  one  com- 
mon source.  To  better  illustrate  the  respec- 
tive holdings  of  the  parties  In  said  block, 
with  respect  to  said  strip  of  ground,  we  bare 
thQ  foUowlng  Tfiat: 


The  i^aintift  here  was  not  made  a  par^  to 

said  action. 

The  plaintiff  herein  brought  Its  action  and 
in  its  complaint  alleged  ownership  lor  right 
of  way  purposes  in  the  strip  in  question,  as 
stated  In  Ite  brief  Sled  in  this  court,  "un- 
der the  theory  that,  where  an  owner  plata 
a  certain  tract  of  his  property,  records  the 
plat,  marks  the  streets  and  alleys  upon  the 
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It  appears  from  the  record  that  Salt  Lake 
City,  as  a  municipality,  did  not  accept  the 
trust  sought  to  be  Imposed  upon  It  under  the 
deed  made  by  Heath  in  1888,  designating  the 
strip  of  ground  In  question  as  an  alley,  and, 
so  far  as  known,  the  same  was  never  used 
by  the  public,  nor  by'  the  plaintiff,  nor  Its 
predecessors  In  interest,  as  an  alley,  or 
otherwise.  In  19H  P.  J.  Moran,  the  then 
owner  of  the  strip,  and  the  immediate  gran- 
tor of  the  defendant,  brought  an  action  in 
the  district  court  of  Salt  Lake  county  against 
Salt  Lake  Olty  to  quiet  the  title  to  said 
ground  Id  himself,  and  in  said  action,  after 
Issue  joined,  and  a  hearing  upon  the  merits, 
it  was  decreed  that  the  plaintiff,  P.  J. 
Moran,  was  the  owner  In  fee  of  said  ground; 
that  the  defendant.  Salt  I^eke  City,  had  no 
estate,  right,  title,  of  Interest  in  or  to  said 
strip  or  alley,  either  In  Its  own  behalf  or 
as  trustee  for  the  public  use,  or  otherwise, 
or  at  all ;  that  all  adverse  claims  of  Salt 
Lake  City  in  its  own  behalf,  and  in  trust  for 
the  public,  and  all  p^aons  dalming,  or  to 
claim,  through  or  under  said  city,  as  trustee 
4n-  otherwise,  were  Invalid  and  sroundless. 


ground,  and  then  sells  to  a  purchaser  who 
has  knowledge  of  those  facts,  and  who  pays 
a  higher  price  for  the  lot  he  buys  than  he 
otherwise  would  have  paid  If  the  property 
had  not  been  platted,  the  purchaser  obtains 
an  easement  for  a  private  right  of  way  over 
the  streets  and  alleys  abutting  upon  his  lot 
and  the  fee  to  one-half  of  the  same."  The 
answer  of  the  defendant  denied  ownership, 
or  any  right  whatever,  in  the  plaintiff,  and 
by  way  of  counterclaim  alleged  defendant's 
ownership  In  fee ;  that  the  claims  of  platntltT 
are  without  right,  etc.,  and  prayed  that  Its 
title  be  quieted  as  against  the  claims  of  the 
plaintiff.  The  trial  court  found  the  issues 
for  the  defendant.  On  appeal  the  plaintiff 
assigns  numerous  errors  as  having  been  com- 
mitted by  the  trial  court,  and  the  defendant 
has  made  many  cross-assignments. 

niere  is  very  little  c<mflict  in  the  testl* 
mony,  and  the  salient  facts  toougbt  out  at 
the  trial  were,  substantially,  as  we  have 
heretofore  stated.  The  one  controlling  ques- 
tion sought  to  be  litigated  between  the  par- 
ties, and  ultimately  to  be  determined,  how- 
ever, is  whether  or  not,  as  a  matter  ot 
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law,  the  plaintiff  now  bas  finy  iDterest  In  the 
Btrip  of  ground  or  alley  in  question  under 
the  practically  admitted  facts  and  circum- 
stances surrounding  the  conreyanoe  from 
John  F.  Heath  in  1889  to  WUUam  J.  Lemp 
of  the  nine  by  ten  rods  now  owned  and  oc- 
cupied by  the  plaintiff  aa  business  property. 
To  determine  this  question  due  consideration 
must  be  glren  to  the  principles  of  law  in- 
Tolved.  and  then  ascertain  whether,  under 
the  facta  and  circumstances  as  disclosed  by 
the  evidence,  a  valid  dedication  of  tbe  strip 
of  land  was  made  by  the  predecessor  ta  in- 
terest of  the  parties  to  this  action. 

[1]  Dedication  may  be  express  or  implied, 
but  It  is  fundamental,  always,  tliat  there 
must  be  an  Intention  to  dedicate — ^the  ani- 
mus dedlcandi.  The  intention  to  dedicate 
la  made  manifest,  In  practically  all  cases,  by 
the  open  acts  and  conduct  of  the  owner  of 
the  land.  Moreover,  some  form  of  acceptance 
within  ft  reasonable  time  must  be  manifest 
These  doctrines  are  best  stated  in  the  well- 
recognlxed  authority  of  BlUott  on  Roads  and 
Streets,  as  foUowa: 

"One  of  tbe  principBl  things  to  be  established 
by  a  party  who  claims  a  way  by  vlrtae  of  a  ded- 
icatioa  is,  aa  we  have  seen,  the  intent  to  ded- 
icate, the  animns  dedlcandi.  In  all  caseB,  as  we 
have  more  than  once  said,  the  intention  must 
be  satisfactorily  shown.  It  Is  not  necassary,  aa 
is  sometimes  said,  that  the  evidence  upon  this 
point  Bboold  be  conclodve;  it  is  enough  if  the 
mtentioQ  be  proved  by  evidence  of  a  satisfac- 
tory character.  The  Intention  to  dedicate  must 
he  dear  and  unequivocal,  and  this  tbe  evidence 
mast  ahowt  but  tiie  evidence  need  not  be  of  a 
Cerent  ^obatlva  force  from  that  required 
in  other  cases  involving  the  title  to  land,  al- 
though it  ia  frequently  said  that  the  evidence 
Itself  mast  be  oaeqnivocal  and  convincing.  Tbe 
duraeter  of  the  mtcntion  essential  to  create  a 
dedication  la  one  thiBg,  that  of  the  evidence 
required  to  estaUiah  it  la  another.  No  particu- 
lar class  of  evidence  is  required,  for  the  inten- 
tion may  sometimes  be  eatabUsbed  by  proving 
the  express  contract,  or  language  of  the  donor, 
or  it  may  be  inferred  from  his  conduct  The 
intention  to  dedicate  is  to  be  gathered  from  the 
condact  of  the  owner  of  the  soil  considered  In 
connection  with  the  surrounding  cfrcumstanc- 
es,  rather  than  from  what  he  subsequently  tes- 
tfcnea  his  intent  was,  though  there  are  cases  in 
which  it  is  emnpetent  for  hioi  to  testify  aa  to 
Ua  original  intention.  Tbo  qneation  is,  of 
coarse,  aa  to  the  bitentfon  exlsung  at  the  time 
the  acts  relied  on  as  constituting  a  dedication 
were  done,  for  the  subsequent  intention  of  the 
owner  is  not  material."   Section  173  (3d  Ed.). 

As  to  the  necessity  of  acceptance,  and  that 
acceptance  must  uanal^  be  wlOilii  a  reason- 
able time,  the  same  anthorlty  lays  down  the 

doctrine: 

"The  general  role  ia  that  an  acceptance  must 
be  made  within  a  reasonable  time  after  the  dedi- 
cation, and  unless  made  within  a  reasonable 
time  the  owner  may  recall  the  dedication. 
What  is  a  reasonable  time  must  depend  on  the 
drcnmetancea  of  the  particular  case,  and  no 

reral  rule  can  be  laid  down  which  will  apply 
svery  case.  Ordinarily,  the  queetion  wheth- 
er an  act  has  or  has  not  been  within  a  reason- 
able time  is  a  gnestion  of  fact,  and  there  is  no 
reason  why  tbia  general  principle  should  not 
apply  to  dedications."   Section  172  (3(1  Ed.). 

[2-4]  There  can  be  no  question  that  the 
deed  made  In  1SS8  by  John  F.  Heath  to 


Salt  Lake  City  'In  trust  for  the  public  nae" 
in  legal  effect  (not  having  been  accepted  nor 
acted  upon  by  the  grantee  or  the  public) 
constituted  nothing  more  than  an  offer  on 
the  part  of  the '  grantor  of  the  premises 
therein  described,  Including  the  Mrlp  in 
question,  for  alleyway  purposes  for  *  public 
use.  It  ts  conclusively  shown  by  the  record 
that  no  formal  acceptance,  as  required  by 
the  statutes,  was  ever  made  by  Salt  Lake 
City,  and  the  record  Is  equally  conclusive 
that  no  public  or  private  use  was  ever  made, 
or  attempted  to  be  made,  by  any  persons 
whomsoever,  at  the  strip  of  ground  now  con- 
tended for  by  the  plaintiff,  until  the  attempt 
made  plaintiff  Immediately  precedli^  the 
commencement  of  this  action.  It  must  there- 
fore be  conceded  that  when  the  plaintiff's 
predecessor  In  Interest,  William  J.  Lemp; 
subsequent  to  the  deed  made  by  Heath  to 
Salt  Lake  City,  took  a  conveyance  of  tbe 
nine  by  ten  rods  abutting  <hi  the  atrip  In 
question  he  to€k  it  (Atarged  with  notice  that 
tbe  <^er  thus  made  by  his  grantor,  James 
F.  Heath,  to  Salt  Lake  dtr,  of  the  strip  in 
question,  was  oontlngeDt  iq;>on  acceptance, 
if  not  formally,  at  least  by  Implication,  on  the 
part  of  Salt  Lake  C^ty  or  the  public  to  be 
devoted  to  the  uses  made  manifest  by  the 
dfted  itself— that  It  was  for  public  use.  The 
idaintlff  may  not  be  heard  to  say,  (»)needing 
for  tbe  purpose  of  discussion  onjy,  that  if 
ttie  reawdlDg  of  the  Heath  deed  was  notice 
9l  tbe  grastor'a  Intention  to  devote  bis  land 
to  tbe  public  tor  use  as  streets  and  alleys, 
that  It  was  not  notloe  tluut  the  sane  slionld 
within  a  reasonable  time,  be,  In  some  form, 
accepted  tor  such  usee.  Further,  we  think 
the  plaintifrs  predecessor  William  J.  Lemp 
was  diATged  with  notice  that  unless  Qie  (rfter 
tiius  made  tnr  Heath  to  Salt  Lake  01^  was 
accepted  within  a  reasonable  time.  Heath, 
or  his  grantees,  would  have  the  legal  rl^t 
to  revoke  tbe  conveyance  made  to  Salt  Lake 
aty,  in  trust,  for  tbe  public  use.  This  Heath 
did  by  a  conveyance  of  the  strip  in  question 
to  Barrette,  a  predecessor  ot  the  defendant. 
In  1909;  and  a  further  act  of  revocation,  it 
cannot  be  gainsaid,  was  had  and  made  ef- 
fective by  the  suit  instituted  against  SaR 
Lake  City,  as  trustee.  In  1911,  by  P.  J.  Moran, 
the  Immediate  grantor  of  the  defendant, 
wherein  it  was  decreed  that  the  title  of  P. 
J.  Moran  was  quieted  as  against  all  claims 
of  Salt  Lake  City.  But  it  Is  craitended  by 
the  plaintiff  that  the  strip  of  ground  in  ques- 
tion was  marked  upon  the  ground  by  a  fence 
when  William  J.  Lemp,  the  predecessor  of 
plaintiff,  purchased  the  ground  abutting 
thereon,  that  a  blgber  price  was  paid  there- 
for than  otherwise  would  have  been  iMld 
and  that  thereby  the  defendant  Is  estopped 
from  denying  the  property  rights  claimed 
by  plaintiff  in  the  alley  abutting  on  Its  prem- 
ises. Plaintiff  Insists  that  this  contention 
is  sustained  both  in  sound  reason  end  on 
authority,  citing  and  quoting  at  length  in 
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iter  brief  from  the  following  aatboritlea:  14 
Oyd  1176;  Sowadzfcl  t.  Salt  Lake  County, 
36  Utah,  127,  104  Pac.  Ill;  Elliott,  Roads 
and  Streets  (2d  Ed.)  134  (note)  137;  Story 
V.  Elevated  Railway^ Co.,  90  N.  T.  145^ 
146,  43  Am.  Rep.  146;  Blssell  v.  N.  T.  C, 
23  N.  T.  61 ;  Preecott  T.  Edwards,  117  Cal. 
298,  49  Pac.  178,  59  Am.  St  Rep.  186;  Schet- 
tler  T.  Lynch,  23  Utah,  806,  64  Pac.  955. 

[61  After  a  careful  review  of  the  forego- 
ing authorities  we  are  convinced  that  the 
doctrines  therein  announced  and  contended 
for  by  plaintiffs  counsel  do  not  apply  where 
the  facts  and  clrcnmstances  are  as  disclosed 
by  the  record  here.  As  heretofore  pointed 
but  the  deed  made  by  Heath  to  Lemp  la 
1889  conveys  a  parcel  of  land,  the  descrip- 
tion of  which  was  made  by  metes  and  bounds 
without  any  reference  to  lots,  alleys,  or 
streets,  and  without  any  reference  to  any 
map  or  plan.  Farther,  the  record  before  us 
does  not  dlsdose  that  in  the  negotiations 
leading  up  to  and  at  the  time  of  the  bar- 
gaining, sale  and  conveyance  of  the  prem- 
ises from  Heath  to  Lemp,  any  mention 
whatever  was  made  of  the  alley  In  question, 
or  tiiat  Lemp  contemplated  at  any  time 
the  acquirement  of  any  rights  in  the  alley, 
or  that  he  paid  a  higher  price  for  the  prem- 
ises than  he  would  otherwise  have  paid 
therefor,  or  that  he  even  bad  knowledge 
that  Heath  had  tendered,  by  deed,  the  strip 
of  ground  to  Salt  Lake  (Mty,  tot  the  use  of 
the  public,  and  bad  the  same  recorded  on 
the  records  of  Salt  Lakie  County;  but  asstim- 
Ing  that  he  had  audi  knowledge,  Vbm  as  we 
have  heretofore  pointed  out,  he  stood  charged 
with  notice  that  If  the  dty,  or  the  public, 
within  a  seasonable  time,  did  not,  in  some 
form,  accept  the  offer  made  by  Heath  of  an 
alley  intended  for  puMlc  use,  that,  there- 
after, said  otter  would  be  revocable  on  the 
part  of  Heath. 

The  test  quoted  by  plalntltf  from  14  Oyc. 
1176,  states  the  general  rule  to  be  that: 

"Where  the  owner  of  a  tract  of  land  lays  it 
out  in  streets  and  lots  delineated  in  a  map  or 
plan  and  aelh  toU  bounded  by  nioh  atreeta 
which  are  referred  to  in  deeda  of  oonveyanae 
ag  bottndaries,  the  leffal  effect  of  the  granta  ia 
to  cotwev  io  the  granteea  the  rwht  of  u>av  over 
the  atreeta  reapecHvely  aa  hid  out."  (Italics 
ours.) 

The  foregoing  text  was  quoted  approvingly 
by  this  court  In  Sowadzkl  v.  Salt  Lake  Coun- 
ty, supra,  but  In  that  case  the  question  pre- 
sented here  was  not  Involved  nor  passed 
upon,  and  the  court  expressly  refrained  from 
expressing  an  opinion  as-  to  the  rights  of 
private  parties  upon  an  abandoned  street 
dedicated  for  public  use  by  the  landowner 
and  thereafter  abandoned  by  the  public. 

In  the  text  dted  by  plain tlif  from  Elliott 
on  Roads  and  Streets,  supra,  the  doctrine 
is  announced  that: 

"Bzpreawd  dedication  by  plat  or  othttrwiM  be- 
comes an  irrevocable  grant  iohe»  third  partiea 
have  acted  npon  it" 


And  then  again: 

"If  the  owner  throtot  open  a  way  to  the  pn1>- 
lie  and  so  condnctB  htnraeU  as  to  evidence  a 
well-founded  and  reasonable  belief  that  he  has 
a  correct  knowledge  of  the  facts,  and  that,  hav- 
ing the  knowledge,  he  intended  to  dedicate  the 
way  to  a  public  use,  he  will  be  held  to  have 
made  a  dedication  t»  cms  it  appeara  thai  otit- 
era  influenced  by  his  eonduot  ana  acting  in  good 
faith  and  ioithout  negligence  have  acquired 
rights  in  tbe  belief  that  a  dedication  had  been 
made,  ev&i  though  it  aboald  afterwards  turn  oat' 
that  the  owner  acted  under  a  mistake.'*  ital- 
ics oars.) 

Quoting  from  Story  v.  New  York  ESenteQ 

B.  R.  Co.,  supra,  the  court  say: 

*^e  official  surv^^lts  filing  in  a  public  of- 
fice—iAe  eonveyanoe  by  deed  referring  to  that 
survey  and  oon1ainin{r  a  covenant  for  the  con- 
strvoiion  of  the  street  and  its  maintenance, 
make  as  to  him  and  tbe  lot  porchased  a  dedi- 
cation of  it  to  the  use  for  which  it  was  con- 
stracted.  Tbe  value  of  the  lot  was  enhanced 
thereby,  and  it  is  to  be  presumed  that  the  gran- 
tee paid,  and  the  grantor  received  an  enlarged 
price  by  reason  of  this  added  value."  (Italics 
ours.) 

As  to  Blssell  T.  N.  T.  Cent  R.  R.  Co.,  su- 
pra: In  that  case  the  conveyance  vras  made 
and  the  property  described  with  reference 
to  lot  numbers,  with  the  fnrOier  addition  to 
tbe  description: 

"Reference  being  had  to  the  allotment  and 
survey  made  by  BUaha  Johnson."  (Italics 

OUTS.) 

In  Prescott  t.  Edwards,  supra,  it  was  ttim 
held  and  commented  upon: 

"This  land  was  platted  upon  the  groand.  The 
plat  was  as  perfect  and  probably  more  satisfac* 
tory  than  though  pictured  upon  paper.  To  be 
Bare,  the  blocks  were  not  numbered  and  the 
streets  were  not  named,  as  would  probably  have 
beoi  the  fact  if  the  plat  had  been  trannerred 
to  paper.  But  we  do  not  see  thnt  either  num- 
bers or  names  are  esseatial.  Again,  by  the 
deeds  the  lands  were  described  fay  metes  and 
bounds,  and  no  referenoe  ia  found  tiierdn  to 
any  street,  but  a(  Ike  Mute  ef  cols  fke  dtfendmnt 
pointed  out  tftssa  ttr^s  of  Umd  m  ifreste,  and 
the  land  sold  bcwdered  on  soeh  strips."  (Italics 
ours.) 

Then  again  in  that  case  the  court  express- 
ly found,  as  facts,  the  following: 

"Plaintiff's  predecessors  wouid  not  have  pur- 
chased iheae  tracts  if  the  r^esentationa  had 
not  teen  Modb  by  defendant  that  these  tfrtoc  of 
land  wsre  stfwt*.  •  •  *  The  owner  tbetared 
to  the  purdhasers  thai  the  pare^  were  streets, 
the  purchasers  acted  upon  aueh  declaration,  and 
as  to  such  purchaserw  those  parcels  are  streets." 
(Italics  ours.) 

We  think  the  case  at  bar  la  lacking  In  the 
many  essentials  we  have  italicized  In  quot- 
ing from  the  authorities  dted  by  plaintiff. 

At  most  the  deed  made  by  Heath  In  18^ 
to  Salt  Lake  City,  without  any  compliance 
with  statutory  requirements,  and  without 
acceptance  In  any  form  on  the  part  of  tbe 
dty,  constituted  nothing  more  than  an  of- 
fer on  the  part  of  Heath  to  dedicate  the 
land  therein  described  to  tbe  use  of  the  gen- 
eral public  for  alleyway  purposes.  For  over 
20  years  no  acceptance  on  the  part  of  the 
dty,  in  any  form,  was  made,  no  recognition 
was  given  of  the  offer  made,  dther  on  the 
inrt  of  the  puUic  or  an/  pemm  whomsoever. 
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to  complete  the  dedteatloii,  and  meanwhile 
the  plaintiff  as  well  as  the  defendant  treat- 
ed the  strip  now  cont«ided  for  by  the  plain- 
tiff as  the  «zcltialve  property  of  the  defend- 
ant. 

The  Intention  of  the  defendant  and  Its 
predecessors  In  Interest  not  to  Incumber  the 
strip  In  question  by  right  of  way  for  pri- 
vate nse  or  owner&lilp  was  made  manifest 
by  the  acts  and  conduct  of  the  defendant 
and  Its  predeeessors  In  Interest  In  retain- 
ing exclusive  private  control  and  nse  of  the 
strip,  by  maintaining  It  closed  at  the  south 
end,  and  by  exercising  exclnalTe  dominion 
over  it,  by  conveying  the  adjoining  land  to 
the  plaintiff  by  metes  and  bounds  without 
reference  to  alleys,  by  the  conveyance  of  the 
strip  Itself  to  the  predecessor  of  the  defend- 
ant as  a  part  and  parcel  of  other  lands,  and 
by  suit  against  Salt  Lake  City,  as  trustee, 
to  quiet  Its  title.  fThese  acts,  and  the  recog- 
nition of  private  ownerablp  in  the  defendant 
by  the  plaintiff  Itself,  es  dlstslosed  by  the 
record,  In  our  opinion,  amply  sustain  the 
trial  court  In  finding  the  Issues  as  to  owner* 
ship  of  the  strip  tn  favor  of  the  defendant 

Since,  for  the  reasons  we  have  assigned, 
the  judgment  of  the  trial  court  must  be  af- 
firmed, we  do  not  deem  it  necessary  ^r  Im- 
portant to  dlBcnss  or  dedde  Oie  other  ques- 
tions rateed  1^  the  assignments  of  error 
made  either  part?.  The  vital  Issue  to  be 
determined  between  the  parties  being  the 
ownership  and  rli^t  to  the  use  of  the  land 
respectively  claimed  by  them,  and  this  Issne 
having  been  rightfully  determined  by  the 
trial  court  In  favor  of  the  defendant,  the 
other  questions  Involved  on  the  appeal  be- 
come Immaterial. 

It  is  therefore  ordered  Oiat  the  Judgment 
of  the  district  court  be  affirmed.  Beeiwnd- 
ent  to  recover  costs. 

FRICK,  a  J.,  and  McCAETY  and  NEU- 
ICAN,  J  J.,  concur:  GIDEON,  concurs  in 
the  rcGult. 


WEI4LS  FARGO  &  CO.  V.  HARRINGTON, 
Coonty  Treasurer,  et  aL    (No.  3819.) 

(Snpreme  Oourt  oi  Montana.   Nov.  26,  1917.) 

1.  Taxation  ^s»117  —  Fbancbisb  —  Taxkb 
— PowKBs  or  Statbs— "Pbopebtt." 

Under  C<Hi8t.  art.  12,  U  1,  7,  16,  stating 
what  property  is  taxable,  and  section  17,  de- 
fining property  to  include  francbiaes,  a  fran- 
chise granted  by  the  state  la  subject  to  taxa- 
tion. 

[Ed.  Note.— For  other  deflnitiona,  see  Words 
and  Phrases,  Sitat  and  Second  Seriefl^  Prop- 
erty.] 

2.  WoBDB  AHO  Phrases— "Frahohisb." 

In  its  broad  dgnificance,  the  word  "fran- 
chise" denotes  a  rignt  or  privilege  conferred  by 
law. 

[Bd.  Note.— For  other  deflnitlona,  see  Words 
and  Phrases,  First  and  Second  S^ei,  Fraa- 
eUse.] 


8.  Taxation  4='142-'Fbanchx8i^-Pbopbbtt. 

Const  art.  12,  S  1.  provides  that  all  prop- 
erty is  subject  to  taxation,  except  such  public 
and  quasi  public  property  as  is  specially  exempt- 
ed and  such  other  property  as  may  be  exempt 
by  law.  Section  7  provides  that  the  power  to 
tax  corporations  or  corporate  property  shall 
never  be  relinquished,  and  every  corporation  In 
this  state  or  doing  bosineBS  herein  shall  be  sub- 
ject to  taxation  on  all  real  or  personal  property 
owned  or  used  by  it,  unless  it  belongs  to  a  class 
of  property  which  is  exempt  Section  16  re- 
quires all  property  shall  be  assessed  in  the  man- 
ner prescribed  by  statute  or  by  the  Constitation, 
Secuon  17  defines  property  to  include  moneys, 
credits,  bonds,  stocks,  franchises,  eta  Laws 
1891,  p.  83,  8  26,  provides  that  the  personal 
property  of  express  companies  must  be  listed 
and  assessed  in  the  county,  town,  or  district 
where  snch  pn^Mrty  is  osaally  kept  Sectltm 
27  provides  cor  the  assessment  of  the  personal 
property  and  frandkises  of  gas  and  water  com- 
panies;  section  29,  for  the  assessment  of  street 
railways  and  their  franchises;  and  section  80,. 
for  the  assessment  of  railroads  operated  in  one 
county  only,  telegraph,  telephone,  and  electric 
light  lines  and  their  franchises,  canals,  ditches, 
and  flumes.  Held,  that  the  mere  franchise  of 
being  a  corporation  was  not  thereby  made  tax- 
able, so  that  an  express  company  is  not  taxable 
on  its  franchise,  since  it  enjoys  no  greats  privi- 
lege than  an  Individual. 
4.  Taxation  «=»165— Pbanchtsb. 

Since  Rev.  Codes,  |  4420,  merely  authorizes 
tor^gn  ctHporations  coming  into  the  state  to 
exerdse  power  ot  eminent  domain  in  sudi  cases 
as  domestic  corporations  could  exercise  it,  and 
as  an  express  company  is  nowhere  authorized 
to  invoke  the  power  of  eminent  domain,  .a  for- 
eign express  company  does  not  have  a  special 
privilege  taxable  as  a  franchiB& 
6.  Taxation  ^»117— Fbanchisk. 

The  ConstitutfiHi,  tn  using  the  'term  '^an- 
chise,"  refers  to  something  having  a  practical 
money  value,  and  out  of  which  the  tax  may  be 
realized  by  forced  sale,  If  necessary. 
6.  Constitutional  Law  «»1&— Constbuo- 
TioN— By  Executive. 
It  Is  a  general  rule  that  contemporaneous 
construction  by  the  department  oi  government 
laUy  dele|ated  to  cany  out  a  provision  of 
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le  Gonstltntion  raises  a  strong  presumption 
that  such  construction,  if  uniform  and  long  ac- 
qoiesced  In,  rightly  interprets  the  provision; 
and,  while  such  construction  is  not  conclusive 
upon  the  courts,  it  la  oitltled  to  the  most  re- 
spectful consideration. 

Appeal  from  District  Oourt,  Silver  Bow 
County;  J.  B.  McOleman,  Judge. 

Mandamus  by  Wells  Fargo  &  Co.  against 
John  J.  Harrington,  County  Treasurer  of 
Silver  Bow  County,  and  another.  From  the 
decree  rendered,  defendants  appeal.  Af- 
firmed. 

S.  0.  Ford,  of  Helena,  and  Frank  Woody,  of 
Butte,  for  a^llantfl.  Kremer,  Sanders  & 
Kremer,  of  Butt^  for  respondent 

HOLLOWAT,  J.  Wells  Fai^o  &  Co.,  a  cor- 
poration organized  under  the  laws  of  Colo- 
rado and  authorized  to  do  and  doing  business 
in  this  st&te,  having  paid  to  the  secretary  of 
state  the  fees  required  as  a  condition  preced- 
ent to  doing  business  here,  and  having  paid 
Its  annual  license  taxes  and  taxes  upon  its 
tangible  property,  brought  this  action  to  re- 
strain the  collection  of  a  further  tax  upon  a 
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valuation  of  fSO.OOO  fixed  by  the  assessor  of 
Silver  Bow  county  upon  the  company's  fran- 
chise on  all  Intrastate  business  done  by  It  in 
tbls  state.  The  district  court  overruled  a  de> 
murrer  to  the  complaint,  and  the  county  and 
Its  treasurer,  declining  to  plead  further,  suf- 
fered Judgment  to  be  entered  against  them, 
and  ai^aled. 

The  Indorsement  on  the  assessment  roll 
must  be  held  to  Indicate  an  Intention  on  the 
part  of  the  assessor  to  describe  the  franchise 
of  this  company  and  ^to  fix  the  valuation 
thereof  upon  the  basis  of  the  amount  of  In- 
trastate business  transacted  by  It,  and  this 
presents  for  our  determination  the  question: 
Does  the  plaintiff  corporation  ezer<dse  or  en- 
Joy  a  franchise  in  this  state,  as  the  term  Is 
used  In  the  Constitution  and  statutes?  The 
subject,  taxation,  is  considered  In  article  12 
of  our  state  Constitution.  All  property  Is 
subject  to  taxation,  except  such  public  and 
auasl  public  property  as  Is  f^eclally  exemp^ 
ed  and  such  other  property  as  may  t>e  exempt 
by  law.  Section  1.  The  power  to  tax  cor- 
porations or  corporate  property  shall  never 
be  rellnquislied,  and  every  corporation  In 
this  state  or  doing  business  herein  shall  be 
subject  to  taxation  on  all  real  or  personal 
property  owned  or  used  by  it,  unless  It  belongs 
to  a  class  of  property  which  is  exempt  Sec- 
tion 7.  All  property  siiall  be  asseBsed  in  the 
manner  prescribed  by  statute  or  by  the  Con- 
stitution. Section  16.  Section  17  defines 
prop^ty  to  include  moneysi  credits,  bonds, 
stocks,  franchises,  etc. 

[1-3]  The  question,  Is  a  franchise  granted 
by  this  state  subject  to  taxation?  Is  not  open 
to  discussion.  The  Constitution  answers  it  in 
the  affirmative,  and  no  amount  of  Judldal 
learning  exhibited  in  decided  cases  can  add  to 
or  subtract  from  that  determlnatton.  But 
what  is  meant  by  a  "franchise,"  as  that  term 
is  Muployed  in  our  Constitution?  That  it  is 
not  a  word  to  which  Is  attached  a  limited, 
precise,  well-understood,  and  generally  ac- 
cepted meaning,  U  evidenced  by  the  fact  that 
in  Words  and  Phrases  (first  edition  and  sec- 
ond edition)  22  pages  are  given  over  to  def- 
initions of  the  term.  In  Its  broad  significance 
the  word  is  used  frequently  to  denote  a  right 
or  privilege  conferred  by  law,  and  in  this 
sense  we  speak  of  the  elective  franchise  as 
a  privilege  enjoyed  by  every  one  of  our  citi- 
zens who  possesses  the  qualifications  pre- 
scribed by  law.  The  right  to  exist  as  a  cor- 
poration in  this  state  is  a  franchise  or  privi- 
lege conferred  upon  any  individuals  who  meet 
the  requirements  of  the  statutes.  So,  like- 
wise, the  authority  to  conduct  business  In 
this  state  as  a  corporation  is  a  franchise,  and 
In  this  sense  every  corporation  enjoys  a  fran- 
chise, even  though  it  may  be  formed  for  re- 
ligious, braevolent,  charitable,  educational, 
literary,  scientific,  or  social  purposes,  or  for 
the  promotion  of  painting,  music,  or  other 
fine  arts.  But  the  authority  to  engage  in  any 
of  these  undertakings  Is  not  peculiar  to  cor- 
po rations.  Bvery  indivlduai  may  pursue  the 


same  lines  of  endeavor  to  the  same  extent 
without  permission  from  the  state,  and  enjoy 
all  the  ri^ts,  privileges,  and  benefits  ac- 
corded to  the  corporatlML  Otber  llhiatra- 
tlons  might  be  drawn  of  the  use  of  fbe  term 
in  this  comprehensive  sense. 

The  word  also  has  a  more  restricted  mean- 
ing, to  denote  a  spedal  privilege  conferred 
upon  certain  Individuals,  associations,  and 
corporations,  not  enjoyed  by  the  dtlsena  gen- 
erally. For  example:  Under  its  franchise 
a  street  railway  may  lay  Its  tracks  upon  and 
operate  Its  cars  over  public  roads,  streets, 
and  alleys,  and  occupy  each  thoroughfares  to 
the  exclusion  of  the  public,  to  the  extent  nec- 
essary to  the  conduct  of  its  business.  A  tele- 
graph or  telephone  company  under  its  fran- 
chise may  use  such  public  places  for  its  pole 
lines  and  wires ;  and  a  gas  or  water  company, 
by  virtue  of  the  like  authority,  may  tear  up 
the  streets  and  other  public  roads,  and  to  that 
extent  impede  public  travel,  for  the  purpose 
of  laying,  r^lrlng,  or  renewing  its  mains. 
These  examples  might  be  multLpUed  almost 
indefinitely,  for  such  franchises  are  about  as 
varied  as  the  purposes  for  which  corpora- 
tions may  be  organized;  but  the  foregoing 
suffice  to  Illustrate  a  character  of  public 
privilege  or  franchise  not  conferred  upon  or 
enjoyed  by  the  public  generally.  If  the  bare 
privilege  of  doing  business  as  a  corporation 
Is  a 'franchise,  within  the  meaning  of  that 
term  as  employed  In  the  Constitution,  then 
every  corporation  in  this  state  is  taxable  up- 
on Its  franchise,  whether  It  be  engaged  Jn 
religious  or  charitable  work,  or  In  buying  and 
selling  dry  goods,  groceries,  and  other  wares, 
In  the  printing  or  publishing  business,  or  in 
any  other  one  of  the  numerous  occupations 
mentioned  in  section  3808,  Revised  Codes,  un- 
less Its  franchise  as  such  is  devoted  exclu- 
sively to  some  purpose  mentioned  In  section 
2499,  Revised  Codes. 

But  this  court  may  not  arbitrarily  formu- 
late a  definition  of  the  word  "franchise"  and 
determine  this  appeal  accordingly.  The  duty 
is  laid  upon  us  to  ascertain,  if  possible,  the 
meaning  which  the  framers  of  the  Constitu- 
tion Intended  should  be  attached  to  the  term. 
In  an  effort  to  carry  Into  effect  the  mandates 
contained  In  article  12  of  the  Constitution,  the 
legislative  assembly  in  1891  availed  itself  of 
the  &Tst  opportunity  presented  after  the  Con- 
stitution was  adopted  to  enact  a  general  rev- 
enue measure  to  meet  the  Changed  conditions 
Incident  to  the  admission  of  the  state.  The 
act  was  very  comprehensive  in  its  terms,  con- 
tained 206  sections,  and.  treated  of  every  phase 
of  the  assessment  of  property  and  the  Im- 
position and  collection  of  taxes.  Laws  1891, 
pp.  73-120.  Section  11  provides  for  the  as- 
sessment of  the  property — including  fran- 
<^lses — of  railroads  operated  in  more  than 
one  county,  and  follows  closely  the  langua^ 
of  the  ConstltntlOD.  Section  26  provides  ^at 
the  personal  property  of  express  companies 
must  be  listed  and  assessed  in  the  county, 
town,  or  district  where  such  property  la  obu- 
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ally  kept  Section  27  proTldes  for  tlie  aa- 
sesflroent  of  tbe  personal  property  and  fran- 
chisee of  gaa  and  water  companlee,  section  29 
for  the  aaaeBsmeBt  of  atreet  lallwaya  and 
their  firanchlaes.  and  section  80  for  the  as- 
sessment of  railroads  operated  In  one  coun- 
ty only,  telegraph,  telephone,  axtd  electric 
Usht  lines  and  tbelr  franchises,  canals,  ditto- 
es, aikd  fiuraes.  Tikeee  several  provlaions 
were  carried  forward  Into  the  compilation  of 
1809  (Pol.  Code,  {  3719)  without  change,  ex- 
cept that  after  the  word  "flumes,"  in  section 
30,  thtfe  was  added  "and  the  franchises  of 
the  same,"  and  with  this  change  they  were 
broutdit  Into  the  revision  61  1907  (section 
2529)  and  constitate  the  law  upon  the  sub- 
jects to-day. 

It  is  strikingly  noticeable  that  during  all 
these  years,  in  aU  of  our  legislation,  though 
spedllc  reference  is  made  to  the  taxable 
property  of  an  express  company,  no  mention 
whatever  is  made  of  the  franchise  of  an  ex- 
press company;  whereas,  during  all  of  the 
period  the  franchise  of  every  railroad,  street 
railway,  gas,  water,  telegraph,  telephone, 
electric  light,  cabal,  ditch,  and  flume  com- 
pany is  singled  out  as  a  species  of  property 
made  subject  to  taxation.  For  this  discrimi- 
nation there  must  have  be^  some  excuse  or 
JustUlcatlon,  and  in  our  opinion  It  is  to  be 
songbt  in  the  diaracter  of  the  bualness  it* 
self.  An  express  company,  In  the  conduct 
of  Its  business,  enjoytt  no  greater  privilege 
In  this  state  than  a  messenger  boy  who  car- 
ries packages  from  one  place  to  another  for 
hire.  The  expressman,  whose  outtlt  consists 
only  of  a  horse  and  wagon,  and  who  moves 
baggage,  furniture,  and  Ube  articles  for  hire, 
is  engaged  In  the  express  business  and  en- 
Joys  all  the  rights  and  privileges  granted  to 
Wells  Fai^  &  Go.  An  express  company  has 
no  greater  ri^ts  in  tbe  streets}  roads,  and 
other  public  places  than  the  humblest  pedes- 
trian. Anything  that  it  can  do  the  private 
citizen  can  do  to  the  extent  of  his  capacity. 
Every  otber  one  of  the  oorporatl(ms  enimier- 
ated  in  the  revenue  act  enjoys  some  special 
privileges  and  advant^es  which  the  cMzeDB 
generally  do  not  possess.  In  other  words, 
the  Lieglslature  has  distinguished  the  privi- 
1^:68  conferred  by  the  government  upon  tbe 
people  generally,  from  those  special  privi- 
leges  conferred  upon  certain  persons,  asso- 
ciations, and  corporations,  and  has  designat- 
ed a  privilege  of  the  latter  class  by  the  term 
"franchise." 

[<]  It  is  the  contention  of  ai^llants  that 
every  foreign  corporation,  admitted  to  do 
business  In  this  state,  is  authorized  by  sec- 
tion 4420,  Revised  Codes,  to  exercise  the 
power  of  eminent  domain,  and  that  this 
plalntUI  enjoys  that  special  privilege,  which 
is  not  conferred  upon  the  citizens  generally; 
but  the  statute  does  not  so  provide.  It  only 
gives  to  sudft  foreign  coiporatlon  the  same 
right  Is  this  bebaU  as  Is  enjoyed  by  the 
domestic  corporation  engaged  In  the  like 
business;  and  counsel  have  failed  to  Indl- 
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cate  wherein  section  7331,  Revised  Codes, 
authorizes  a  domestic  corporation  engaged 
in  the  express  business  to  Invoke  the  power 
of  eminent  domain  to  any  extent  or  for  any 
purpose,  not  open  to  a  private  individual. 
Section  18,  article  12,  provides:  "The  legisla- 
tive assembly  shall  pass  all  laws  necessary 
to  carry  out  the  provisions  of  this  article." 
As  we  have  seen,  the  Legislature  endeavored 
to  carry  this  mandate  into  execution  by  the 
enactment  of  our  revenue  laws.  In  which  the 
term  "franchise"  is  construed  to  mean  a  spe- 
cial privilege  conferred  by  the  state  directly 
or  indirectly  to  4o  or  perform  certain  acts 
or  things  which,  in  the  absence  of  the  special 
privilege,  could  not  be  done,  and  which  spe- 
cial privilege  tlve  citizens  generally  do  not 
enjoy  by  common  right  This  construction 
was  placed  upon  the  language  of  the  Con- 
stitution, substantially  contemporaneous 
with  its  adoption,  has  been  continued 
throughout  the  26  yeara  since  the  enactment 
of  the  statute,  has  been  acquiesced  In  by  the 
people  and  applied  by  tbe  revenue  t^cers, 
constituting  a  part  of  the  executive  branch 
of  the  government,  and  Is  Indicative  of  the 
public  policy  of  the  state. 

[IJ  In  providing  for  taxation  of  proi^erty, 
the  obvious  purpose  was  to  raise  revenue, 
and  therefore  It  is  self-evident  that,  when 
the  Constitution  employs  the  term  "fran- 
chise," it  refers  to  something  which  has  a 
practical  money  value,  and  out  of  which  the 
tax  may  be  realized  by  forced  sale.  If  neces- 
sary. Section  2502,  Revised  Codes,  provides: 
**A11  taxable  property  must  be  assessed  at 
Its  'full  cash  value.' "  Section  2601  defines 
the  terms  "value"  and  "full  cash  value"  to 
mean  "the  amount  at  which  the  property 
would  be  taken  In  payment  of  a  Just  debt 
due  from  a  solvent  creditor."  The  bare  priv- 
ilege granted  to  a  corporation  to  do  business 
Is  In  the  nature  of  a  personal  privilege.  It 
cannot  be  sold  or  transferred  by  the  corpo- 
ration; neither  can  it  be  seized  or  sold  un- 
der legal  process.  But  the  franchise  of  a 
corporation — meaning  thereby  the  special 
privll^es  essential  to  its  successful  opera- 
tion In  the  luirtlcular  business  In  which  It  Is 
engaged — is  a  valuable  property  right,  which 
may  be  sold  by  the  corporation  and  Is  sub- 
ject to  seizure  and  sale  under  execution.  To 
illustrate:  The  privllc^  conferred  by  the 
state  upon  a  corporation  to  furnish  gas  for 
light  and  other  purposes  would  be  of  no 
practical  value,  if  the  corporation  could  not 
obtain  access  to  the  streets  and  alleys  of  any 
dty  for  the  purpose  of  laying  its  mains  with- 
out resort  to  eminent  domain  proceedings, 
and  yet  such  privilege  might  be  denominated 
a  "franchise"  within  the  more  comprehensive 
definition  of  the  term.  On  the  other  hand, 
the  privilege  conferred  by  a  raunldpailty  up- 
on a  corporation  to  use  Its  streets,  alleys, 
and  other  public  places  for  the  purpose  of 
laying  its  mains  and  supplying  gas  to  its 
Inhabitants  is  a  valuable  privilege,  which 
forms  a  part  of  tbe  ac^regate  ot  its  property 
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tnd  may  be  eoM  tqr  1&«  corporation  or  under 
legal  process. 

Aside  from  other  constderatlonB,  this  dis- 
tinction alone  might  have  justified  the  Legle- 
lature  in  limiting  the  term  "franchise"  to 
special  prlTlI^^  of  the  latter  class.  This 
legislative  Interpretation  of  the  language  of 
the  CoDstltutiOD  excludes  the  Idea  that  the 
term  "franchise"  was  Intended  to  Include  the 
bare  privilege  enjoyed  by  every  corporation 
In  this  state  to  conduct  its  business,  without 
reference  to  the  Character  of  Its  business  or 
the  advantages  accruing  from  the  privilege. 
There  are  decided  cases  which  hold  that  the 
bare  privilege  of  doing  business  as  a  corpo- 
ration is  property  subject  to  taxati<»i;  but, 
In  our  opinion,  the  courts  so  holding  confuse 
the  terms  "franchise"  and  "good  will."  The 
good  will  of  a  business  is  not  dependent  up- 
on the  fact  that  the  business  management  Is 
a  corporation.  It  attaches  to  business  ctm- 
ducted  by  a  private  individual  or  a  partner- 
ship, as  well  as  to  corporate  bualnees,  and  is 
the  principal  element  which  eahances  the 
value  of  a  business  over  and  above  the  value 
of  the  prc^er^  employed  in  it. 

[1]  The  Constitution  imposes  upon  the 
L^rlBlature  the  duty  to  provide  the  means 
for  cariylng  Into  effect  the  prorlslona  relat* 
Ing  to  taxation,  and  It  is  a  general  rule  that 
contemporaneous  construction  by  the  d^>art- 
ment  of  government  specially  delegated  to 
carry  out  a  provision  of  the  Constitution 
raises  a  strong  presumption  that  such  con- 
struction, if  uniform  and  long  acquiesced  In, 
rightly  interprets  the  provision.  Gooley's 
Const  Lim.  (7th  Ed.)  p.  lOSi.  While  sucl) 
construction  Is  not  cradusive  npMi  the 
courts,  it  tB  entitled  to  the  most  respectful 
consideration  (Northern  Paa  By.  Co.  v.  Bro- 
gan.  62  Mont  461.  168  Pac.  820),  and  in  this 
instance  it  furnishes  the  only  key  to  the  in- 
tention of  the  framers  of  the  Constitution  in 
employing  the  term  "franchise"  In  article  12 
above.  It  is  a  historical  fact  that,  of  the 
members  of  the  l^^atlre  assembly  (tf  1891 
which  passed  our  revenue  law,  11  of  them 
were  active  members  of  the  constitutional 
oonv^tlon,  with  the  best  <^)portunlty  to 
bnow  and  appreciate  fully  the  intention  mani- 
fested by  the  ConsUtution  Itself;  and  this  Is 
a  factor  which  the  Supr^ne  Court  of  the 
United  States  deemed  worthy  of  some  con- 
sideration. Martin  v.  Hnnter's  Lessees,  1 
Wheat  805,  4  L.  Ed.  97.  In  the  absence  of 
any  evidence  that  a  different  meaning  was 
intended,  we  accept  the  construction  placed 
upon  the  language  of  article  12  by  the  Legis- 
lature as  indicating  the  definition  of  the 
term  "franchise"  Intended  by  the  framers  of 
the  Constitution. 

The  Legislature  has  imposed  upon  every 
express  company  doing  business  In  this  state 
^n  annual  license  tax  graduated  accordli^; 
to  the  amount  of  its  intrastate  business  (sec- 
tion 2774,  Rev.  Codes),  and,  if  such  company 
Is  a  foreign  corporation,  it  must  also  pay. 


for  the  privilege  of  ottering  this  state  to  do 
business,  the  fees  prescribed  by  section  lOS, 
Revised  Codes,  as  niodlUed  by  chapter  87, 
Laws  of  1915.  In  addition,  all  cl  its  tangi- 
ble property  Is  liable  to  taxation  under  sec- 
tion 20  of  the  revenue  act,  now  section  2025, 
Revised  Codes.  The  comi^alnt  alleges  that 
plaintiff  has  paid  all  of  these  taxes  and 
charges,  and  the  demurrer  admits  that  these 
auctions  are  true. 

It  is  our  conduslon  that  Wells  Fargo  ft 
Ca  does  not  enjoy  or  exercise  any  sncb  spe- 
cial privilege  In  this  state  as  can  be  denomi- 
nated a  "franchise,"  as  that  term  ia  enjfiof' 
ed  in  the  Constitution,  and  toe  thiM  naaon 
the  Judgmoit  la  afttrmed. 

AtUrmed. 

BBAMTLY,  a  J.,  and  HAUfSEB,  OOD- 

cur. 


AMERICAN  EXPRESS  GO.  v.  HARRINO- 

TON,  Oountr  Treasurer,  et  aL   Oio.  881&) 
(Supreme  Oottrt  of  Miwi^«h<^,    Nov.  20,  1017.) 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  B.  McCleman,  Judge. 

Injonction  by  tbe  Amencan  Express  Company 
aralnst  John  J.  Harrington,  Goim^  Treasurer 
of  Silver  Bow  County,  and  another.  From  the 
^^^ent  radored,  toe  defendants  apipeaL  Af- 

S.  0.  Ford,  of  Helena,  and  Frank  Woody,  oC 
Butte,  for  appellants.  Kremer,  Sanders  ft  Kra- 
mer, of  Butte,  for  respondent. 

HOIiLOWAT,  J.  For  all  practical  purposes 
of  this  appeal,  the  facts  of  this  case  are  identi- 
cal with  those  in  Wells  f^rgo  &  Co.  v.  Harring- 
ton et  aL,  169  Pa&  463,  just  decided,  and  npmi 
the  authority  oC  lliat  case  tbe  jndgmeat  hoeia 
is  affirmed. 

Affirmed. 

BBANTLT,  a  J.,  and  SANNStB,  J.,  concur. 


MiOBCE  T.  0IT7  OF  ABEBDBBN. 

(No.  14220.) 

(Supreme  Ooort  of  WasiOngton.   Jan.  2,  ldl&) 

Watbbs  and  Wxm  Ooumbb  ^206(16)  — 
Wateb  Rams  and  OHAaeaa  —  Bioovbiit 

Back— BVBDEN  or  Pboof. 
In  an  action  against  a  city  to  recover  an 
overpayment  for  water  on  the  uieory  that  there 
was  a  leak  for  which  plaintUC  was  not  resptmsi- 
ble  after  the  water  passed  through  the  meter, 
even  though  plaintiff  was  entitled  to  some  allow- 
ance for  this  waste,  he  had  the  burden  of  show- 
ing not  only  an  excessive  charge,  but  the  amount 
of  such 


Department  1.  Aiveal  from  Superior 
Court;  Grays  Harbor  County ;  Mason  Irwin, 

Judge. 

Action  by  Di  A.  Merck  against  the  City  of 
Aberdeen.  Trom  a  Jnd^oit  fbr  defendant, 
plaintiff  appeela  Affirmed. 

B.  Q.  Bonw,  of  Abopdeen,  fbr  appellant 
A.  Emerson  OitMS,  of  Aberdeen,  for  respond- 
ent. 
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PABKWR,  3.  The  plalntlfl,  MwCk,  seefci 
r«coTory  of  the  sum  of  |7S0  from  the  defend- 
ant, city  of  Aberdeen,  whlcli  he  dahns  is  the 
aRgregate  of  the  amotmta  of  excessive  water 
rates  paid  by  blm  to  the  city  for  water  tar- 
nished to  the  Washington  Hotel,  owned  by 
blm.  Trial  In  the  superior  coart,  sitting 
without  a  Jnvy,  resulted  In  findiiigs  and  Judg- 
aoent  In  favor  of  the  defendant,  fnmi  ^tch 
the  plaintiff  has  appealed. 

Appellant's  hotel  Is  situated  In  that  part 
of  the  city  over  which  the  tide  ebbed  and 
flowed  befon  the  gromid  was  raised  by  fill- 
ing. This  was  also  tiie  natural  condition  of 
the  ground  on  which  a  considerable  portion 
of  the  business  section  of  the  dty  fs  situated. 
Appellant's  hotel,  like  most  of  the  other 
buildings  In  that  part  of  the  dty  before  the 
ground  was  filled,  was  built  upon  piling  so  as 
to  bring  its  main  floor  to  the  official  grade 
of  the  street  In  the  year  1911  the  dty  filled 
this  low  land,  evidently  proceeding  under 
diapter  147,  Laws  1909.  While  the  space  un- 
der tile  hotel  was  being  flUed  by  dredging, 
appellant's  pipes  under  the  hotel  b^an  to 
leak,  whldi  was  caused,  it  is  dalmed.  by  the 
aettUng  ol  the  hot^  building  as  a  result  of 
the  fiUlng.  In  August,  IMl.  this  condition 
became  sncb.  It  Is  dalmed  lisr  appelant,  that 
there  was  consideraUe  more  water  passing 
throogb  the  meter  which  measured  the  water 
used  the  botA  than  the  hotel  actually 
used.  During  a  period  of  some  two  years 
prior  to  ttiat  tlm^  wbsn  ttaere  seems  to  ha.in 
been  no  waste  from  app^lant's  pipes,  the 
uKMitbly  water  Mils  (tf  the  hot^  onnpated  at 
the  ordinance  rate  and-  meter  readings,  were 
In  varying  amoxmts  from  ^22.60  to  (46.0C. 
The  dty's  superintendent '  of  Its  water  de- 
partment then  seemed  to  concede  that  there 
was  a  loss  of  water  upon  the  hotel  premises 
after  passing  the  meter  which  appelant  was 
aot  wholly  responsible  tor,  and  whldi  because 
of  the  aUty  condition  of  the  recenUy  filled 
ground  under  tbe  hot^  could  not  be  rone- 
dled  for  a  time.  Trom  the  commencement  tfC 
this  condition  In  August,  1911,  until  Mardi, 
1913,  the  superintendent  of  the  water  depart- 
ment, Instead  of  taking  the  meter  readings 
as  a  measure  of  the  amount  of  water  the  ho- 
tel used,  adapted  a  lower  flat  rate  for  the 
hotel  which  was  about  $10  a  month  more 
than  the  average  of  the  previous  months  for 
a  period  of  some  two  years,  though  at  least 
one  of  those  previous  mcmths  had  shown  a 
meter  reading  charge  approximately  the 
same  amount  as  was  adopted  as  the  flat  rate 
by  the  superintendent  In  April,  1913,  when 
a  new  superintendent  of  the  dty's  water  de- 
partment came  into  control,- he  Insisted  on 
the  amount  of  the  hotel's  monthly  water  bills 
being  based  iQ>on  the  meter  readings,  and 
thereafter  blUs  were  rendered  to  the  appe- 
lant aceordtaii^  coDsldembly  tn  •zcais  of 


the  flat  rate  previously  adt^ted.  All  of  these 
monthly  bills  fixed  by  the  flat  rate  and  by  the 
subsequent  meter  readings  were  paid  by  ap- 
pellant from  month  to  montli,  but,  as  dalm- 
ed by  him,  were  paid  under  protest  and  with 
an  understanding  with  the  superintendent  of 
the  water  department  that  there  should  be 
an  adjustment  and  refunding  to  him  of  over- 
payments when  it  became  practicable  to 
mend  the  watw  pipes,  which  condition,  it  la 
claimed  by  appellant,  did  aot  occur  until  1916. 
8<nne  few  months  priw  to  the  bringing  of  this 
action.  The  trial  court  found,  among  other 
things: 

"That  tbe  water  furnished  by  the  city  of  Aber- 
deen to  said  plaintiffs  was  meaaared  by  meter, 
which  accurately  measured  tbe  amount  of  wa- 
ter which  was  delivered  to  the  premises  of  plain- 
tiff; that  said  defendant  fumisherl  to  said  plain- 
tiff at  least  the  amount  of  water  for  which  said 
plaintiff  was  charged;  that,  while  said  plaintiff 
was  charged  a  flat  rate  for  tbe  portion  of  the 
period  mentioned  in  the  amended  complaint,  sudi 
flat  rate  was  for  quantities  of  water  less  tban 
the  aaunrnt  of  water  aotnaUy  famished  plain- 
tiff." 

The  trial  court  made  no  Q>eclfic  finding  on 
the  questltm  of  whether  the  waste  caused  by 
app^nt's  leaking  plpee  under  the  hotel  was 
the  fault  of  the  dty  or  appellant  It  seems, 
however,  that  the  trial  court  was  In  any  event 
of  the  opinion  that  the  dty  had  made  due  al- 
lowance for  such  waste  and  had  charged  ap- 
pellant for  an  amount  of  water  at  meter  rates 
Qat  ezceedtng  that  whUh  tbe  hotel  nsed  and 
was  chargeable  with. 

Tbe  contsnthms  of  appenant,  as  we  vlew 
them.  involve  In  their  final  analysis  only 
Queations  of  fact;  tba  prtndpal  argument 
made  in  his  behalf  being  that  the  evidence 
shows  that  the  dt^  diarged  him  tox  more 
water  than  was  really  used  by  the  hotA  dur- 
ing the  period  in  qaestlai;  In  oUier  words, 
that  the  dty  did  not  make  due  allowance  for 
the  wast^  wlildi  as  he  claims,  was  flie  fiault 
o£  the  dty.  Admitting,  for  argumraif  s  sak^ 
that  appeUuit  was  entitled  to  some  allowance 
for  waste  because  of  the  dl^'s  ftiult,  a  palne- 
taklng  review  (tf  the  evidence  does  not  coa- 
vlnce  us  that  appellant  has  dhown  with  suf- 
ficient certainly  the  amount  of  sudi  allow- 
ance he  would  be  entUled  to  for  such  waste. 
That  be  may  be  entitled  to  some  allowance 
may  be  conceded;  yet  we  cannot  say  from 
the  evidence  as  a  wbote^  whicb  we  have 
painstakingly  read,  that  be  was  not  allowed 
all  he  was  oititled  to,  bavlng  In  mind  that 
the  burden  was  upon  him  to  show  not  only  an 
excess  charge,  but  tbe  amount  of  such  excess, 
before  he  would  be  entitled  to  a  Judgment 
the^for.  We  deem  it  unnecessary  to  review 
the  evidence  In  detail  in  this  opinion. 

The  Judgment  Is  affirmed. 

SLLia,  Q  J„  and  FDLLEBTON,  MAIN, 
and  WmBSTBB,  concur. 
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OITT  OF  BILLTABD  ex  rd.  TANNER,  Atty. 

G«IL,  T.  CABABIN  et  al.   (Mo.  18762.) 
(Suprenw  Oonzt  of  Wadiington.  Dee.  27, 1917.) 

On  petlUoa  for  r^earing.  Oplnloa  modi- 
fled. 

For  Ibimer  opinion,  see  165  Pac.  881. 

PER  CURIAM.  In  the  original  opinion  In 
this  case  It  was,  among  other  things,  ordered 
that  the  sum  of  $723.81  be  added  to  and  In- 
cluded in  the  final  judgment,  as  having  been 
OTerlooked  In  preparing  the  Jndgmrat  below. 
On  petition  for  rehearing  and  for  modifica- 
tion, it  is  shown,  and  conceded,  that  the  city 
attorney  and  aralstant  attorney  general  had 
taken  care  of  that  Item  and  appellants  had 
received  proper  credit,  but  the  record  and 
judgment  did  not  so  show.  On  the  admission 
of  counsel  the  item  so  allowed  is  deducted 
and  stricken. 

It  la  further  shown  on  petltlMis  for  re- 
hearing and  modification  that  there  Is  con- 
siderable uncertainty  as  to  the  Items  allowed 
by  the  trial  court  as  established  against  ap- 
pellants for  the  period  held  not  to  be  barred 
by  the  statute  of  limitations,  subsequent  to 
January  — ,  1911,  the  date  of  the  expiration 
of  Carabln's  first  term,  as  to  tbe  e^r^a- 
tlon  of  items  which  would  be  barred  and 
those  which  would  not  be  barred  xmder  this 
opinion;  and,  In  view  of  the  extremely  im- 
perfect state  of  the  record  upon  those  facts. 
It  Is  deemed  jtist  to  order  the  case  remanded 
to  retry  the  que8tl<au  as  to  itons  during  that 
unbarred  period,  and  enter  judgment  for  the 
pn^r  sum,  U  any,  according  to  the  facts 
established  by  such  bearing,  as  to  those 
items. 

Upon  the  principal  questions  otherwise  the 
original  decision  will  remain  undisturbed. 
Remanded  for  further  prooeedlngs  in  accord- 
ance with  the  fonner  aglsiiim  «a  modified 
hereby. 


STATE  ex  reL  GORDON  et  al.  t.  SMITH, 

Judge,  etc.    (No.  14243.) 
(Supreme  Coart  of  Wagbington.  Jan.  2,  1918.) 

On  petition  for  modlficatloa  of  opLnlon  and 
for  rehearing.  Ofdnlon  modified  and  petition 
doiied. 

For  former  oidnlon,  ne  187  Fbg;  dl. 

PER  CURIAM.  A  petition  for  a  modifica- 
tion of  tbe  decision  directed  In  this  cause 
(167  Pac.  91)  has  been  filed  by  the  relator, 
and  a  petition  for  a  rehearing  has  been  filed 
by  tbe  respondent  Ttie  relator's  petition 
calls  attention  to  an  error  Inadvertently 
made  by  ns.  In  tailing  to  notice  that  a  cer- 
tain tract  of  land  mentioned  in  the  decree 
was  directed  to  be  recoureyed  without  the  al- 
ternative of  a  money  Judgment.  It  was  oar 
Intention  to  direct  that  the  decree  be  car- 
ried Into  execution  as  originally  entered  and 


as  affirmed  ttais  court;  and  it  fiiUows  as 
of  course  that  the  relator  is  entitled  to  a  re- 
oonveyance  of  the  tract  of  land  mentkmed. 
The  order  of  court  contained  in  tbe  original 
opinion,  in  so  far  as  it  conflicts  with  this 
Idea,  is  modified  aooordingly. 

The  petition  for  rehiring  filed  by  the  re- 
spondents presents  no  new  qnestlWB.  Et«7- 
tblng  contended  for  therein  was  before  us  on 
the  original  taearliv,  and  received  0ie  amr 
sidmitKm  of  the  oonrt  WUle  man^  <tf  tbe 
points  discnaaed  were  not  qpedflcally  men- 
tioned in  ttie  oidnlon.  It  was  tboogbt  not 
neceaeaiy,  as  the  qneiiioBS  dedded  onudoA- 
ed  tbe  matters  between  the  parties. 

The  petition  is  denied. 


STATE  «z  reL  PROGRESSIVE  MOTION 
PICTURE  00.  T.  HOWBLL,  Secre- 
tary of  State.   (No.  13990.) 

(Supreme  Oourt  of  Washington.    Dec  26. 
1917.) 

Iki  Sana  On  rehearing.  Opinion  In  d^ 
partmoit  (lOi  Faa  917)  afflzmed. 

PER  CURIAM.  This  case  haTlng  been  re- 
heard before  the  court,  en  banc,  on  October 
22,  1917,  tbe  court  has  reached  the  conclu- 
sion that  it  was  correctly  decided  by  De* 
partment  No.  2  in  the  decision  rendered  by 
that  d^artment  on  May  6,  1917.  164  Pacu 
917,  The  disposition  of  tbe  cause  as  made 
by  Department  Na  2  is  therefore  affirmed. 


ROSS  et  al.  t.  LEWIS  et  al    C^ro.  2008.) 

(Supreme  Court  of  New  Mexico.   Dec  20, 19170 

(avllabnt      M«  CourtJ 

1.  Tboteb  Ann  Coicvaasioir  «a>l  —  Whav 

CONBTITXJTKS  "Ooi<rVBB8ION." 

To  constitute  a  "conversion"  of  persraal 
property,  there  must  be  some  repudiation  of  the 
owner's  right,  or  some  exercise  of  dominion  over 
it  inconsistent  with  luch  right,  or  some  act  done 
which  has  the  effect  ot  destrosdng  or  changing 
its  character. 

[EM.  Note.— For  other  definltiong,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 
sion.) 

2.  EXRCUTOBS  AND  ADUXNZSTBATORS  ^»241  — 

Jddiciai,  Act  —  Ax>lowamce  ob  Rbjectiov 
OF  Claiu  Aqaikst  Decedent's  Estate  — 
Conclusiveness. 
The  allowance  of  a  claim  against  the  estate 
of  a  decedent  is  a  judicial  act,  and  hag  all  the 
force  and  effect  of  a  jndgment;  that  Is,  it  ia 
final  and  conclusive,  as  between  parties,  untU 
reversed  or  Ret  aside,  and  cannot  he  attecked  col- 
laterally.   So,  also,  tbe  rejection  of  a  claim 
the  probate  court  is  final  and  has  all  tbe  attri- 
butes of  a  judgment 

Appeal  from  District  Court,  Socorro  Ck)un- 
ty;  Mechem,  Judge. 

Action  by  R.  O.  Ross  and  P.  A.  MarceHno^ 
as  trustees  f or  R.  O  ■  Ross  and  another, 
against  Robert  A.  Lewis  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  appeal* 
Affirmed. 
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This  Is  an  action  Xor  conversion.  The  facta 
npou  whlidi  the  alleged  conversion  Is  predi- 
cated are,  briefly,  tbese;  One  B.  B.  Lewis,  It 
Is  alleged,  executed  a  bill  of  sale  for  two 
horses  to  tlie  appellants  to  secure  Bobs  and 
Hammond  as  sureties  for  said  Lewis  on  a 
certain  promissory  note  for  f2S0,  which  said 
Lewis,  Boss,  and  Hammond  had  executed  in 
faror  of  the  Bank  of  Magdaleoa  during  the 
latter  part  of  the  year  iSXL  The  bill  of  sale 
was  dated  December  23,  1911,  and  was  re- 
corded on  July  10, 1912.  It  appeara,  and  was 
tonnd  by  the  court,  that  the  said  bill  of  sole 
was  in  fact  a  mortgage  to  indemnify  the 
snreties  on  the  note  In  favor  of  the  Bauk  of 
Magdalma,  and  tliat  the  note  in  question 
was  anbsequently  renewed  by  the  parties  on 
January  21, 1912.  On  February  20, 1912.  the 
•aid  B.  R.  Lewis  died  Intestate,  and  on  Mari^ 
21,  1812,  the  appellees  were  duly  appointed 
administrators  of  his  estate.  On  March  4, 
and  8,  1912,  the  appellees  received  personal 
notice  of  the  bill  of  sale  held  by  appellants 
her^n.  On  or  about  November  4,  1912,  and 
before  the  appellants  had  paid  the  $250  note, 
they  presented  their  biU  of  sale  in  question 
to  the  probate  court,  with  the  request  that 
they  be  protected  as  sureties  on  said  note. 
About  July  1,  1912,  the  administrators,  ap- 
pellees, here,  sold  the  liorses  moitloned  in 
the  bill  of  sale  under  an  order  of  the  probate 
court  of  Socorro  county.  The  appellants  did 
not  pay  the  note  in  question  until  the  30tb 
day  of  Jnue,  1915.  The  court  found  that  the 
appellants  had  a  valid  and  subsisting  Uen  on 
the  horses  described  in  the  bill  of  sale  at  the 
time  they  were  sold  by  appellees,  but  refused 
to  find  that  the  appellees  had  converted  the 
property  to  their  own  use,  or  that  the  api>el- 
lants  were  entitled  to  Judgment  as  prayed  in 
the  oompUdnt 

M.  C.  Spicer,  of  BocoRo,  for  appdlanta. 
J.  O.  Fitch,  of  Socorro,  for  appellees. 

HANNA,  a  J.  (after  stattog  the  facte  as 
above).  It  Is  contended  hy  appellants  that  it 
is  not  necessary,  under  section  227S,  Code 
1915,  for  the  holder  of  a  Uen  on  personal 
PK^perty  to  present  his  claim  of  lien  to  the 
probate  court  in  order  to  preserve  bis  Uen 
on  the  property  of  the  deceased  debtor ;  that 
for  this  reason  the  rule  of  this  court  an- 
nounced in  the  case  of  Buss  v.  Dye,  21  N.  M. 
146,  153  Pac.  74,  that  all  claims  against  the 
estate  of  deceased  persons  not  filed  In  the 
probate  court,  and  notice  given  as  provided 
by  law,  within  one  year  from  the  date  of 
the  appointment  of  the  administrator,  are 
barred,  is  not  applicable;  but  that  the  gen- 
eral rule  of  law  as  laid  down  in  18  Cyc;  p. 
464,  that  a  debtor  wliose  claim  is  secured  by 
mortgage,  pledge,  or  any  specific  lien,  need 
not  present  bis  claim,  is  ^pUcable.  Appel- 
lants cite  Beid  V.  Sullivan,  20  Cola  498,  39 
Pac  838,  and  other  authorities  in  support  of 
this  contention.  We  have  no  quarrel  with 
the  pn^poottlon  of  law  contended  for,  but 


question  Its  application  to  the  tacti  of  this 
case. 

[1]  AppeUants  are  seeking  to  hold  appel- 
lees individually  for  an  alleged  conversion  of 
certain  horsea  which  came  Into  their  posses- 
sion as  administrators.  The  alleged  act  of 
conversion  was  the  sale  of  the  stock  in  ques- 
tion by  the  administrators  under  the  order  of 
the  probate  court  The  only  theory  upon 
which  the  administrators  could  be  held  to  be 
personally  responsible  to  the  plaintiffs  in 
thla  case  la  that  the  plalntlfTs  before  the 
sale  in  some  manner  charged  the  administra- 
tor with  notice  of  their  claim  to  the  property 
In  question.  It  Is  admitted  that  at  the  time 
of  the  sale  of  the  'property  by  the  adminis- 
trator the  bill  of  sale  had  not  been  recorded. 
The  actual  notice,  with  which  It  Is  sought 
to  charge  the  administrator.  Is  predicated 
upon  the  testimony  of  the  witness  Hammond, 
who  testified  that  the  biU  of  sale  was  given 
to  Boss  and  Marcelino  by  Lewis  for  two 
horses  to  secure  the  payment  of  a  note  signed 
by  Lewis  and  indorsed '  by  Hammtxid  and 
Bobs,  in  favor  of  the  Bank  of  Magdalena; 
that  he  notified  the  administrates  oa  the  4tb 
of  March,  1912,  of  the  existence  at  the  btU 
of  sale.  He  further  testlfled  that  he  made  a 
demand  on  the  administrators  tor  the  posses- 
sion of  the  animals  In  qmstlon  prior  to  the 
sale.  It  most  be  borne  tn  mind,  however,  In 
this  conneetton,  that  Hammond  was  not  a 
par^  to  tiie  hni  of  sale,  altbongh  claiming 
an  interest  ttiereimd«r.  It  would  further 
appear  that  Uie  aj^llants  at  all  times  treat- 
ed fbe  instrument  ezecnted  1^  Lewlar  as  a 
bill  at  sale  rather  than  a  mortgage  until, 
by  fiieir  reply  In  the  present  case,  tbey  ad- 
mitted its  character  to  be  a  mor^ge. 
Therefore,  if  the  administrators  were  BotMed 
of  anything,  It  was  that  the  appellants  had 
a  Wl  of  sale  to  property  of  i^tch  they  never 
had  acquired  possessloii.  The  Mil  of  sale 
furthermore  bore  a  date  different  from  ttie 
note,  for  which  It  was  later  alleged  It  was 
security,  all  of  whldi  facts  and  circum- 
stances would,  in  our  opinion,*  justly  the 
administrators  in  refusing  possession  of  the 
property  when  demanded  by  Hammond.  As 
property  In  the  possession  of  the  Intestate 
at  the  time  of  his  death,  the  administrators 
undoubtedly  were  required  to  take  possession 
thereof  and  include  It  In  an  inventory  of 
the  property  of  the  estate.  This  was  done, 
and  the  administrators  without  charging 
themselves  with  liability  on  their  bonds 
could  not  have  parted  with  the  possession  of 
the  property  until  a  better  title  was  set  up 
and  established.  After  the  property  had  been 
sold  by  the  administrator,  appellants  by  an 
affidavit  filed  In  the  probate  court  set  op 
that  the  bUl  of  sale  had  been  executed  for 
the  purpose  of  securing  Ross  and  Hammond 
as  sureties  upon  a  note  executed  at  the  Bank 
of  Magdalena  and  asking  that  tbey  be  pro- 
tected as  sureties  theremi.  The  record  Is 
silent  as  to  what,  it  any,  action  was  had  as 


Digitized  by  Google 


470 


109  PACIFIC  RBPORTBB 


(N.U. 


to  thiB  matter.  Appellants  now  contend  that 
it  was  not  a  claim  presented  to  the  estate, 
alttaough  It  apparently  did  ask  for  affirma- 
tive relief  to  ttae  extent  of  the  payment 
either  of  the  note,  or  of  the  claim  of  Marce- 
llno  and  Hammond,  who  made  the  affidavit. 
The  record  Is  also  aUent  as  to  whether  a 
distribution  of  the  assets  of  the  estate  had 
been  ordered.  Under  such  circumstances 
as  these,  can  the  appelianta  be  heard  In  their 
contention  that  as  holders  of  a  mortgage 
they  were  Justified  in  Ignoring  the  proceed- 
ings In  the  probate  court,  or  by  reason  of 
the  fact  that  the  administrators  had  notice 
of  their  claim,  they  may  now  hold  the  ad- 
ministrators personally  responsible  upon  the 
theory  of  conversion  of  the  property?  To 
make  out  a  "conversion"  there  must  be 
proof  of  the  wrongful  possession,  or  of  the 
exercise  of  a  dominion  over  it  in  exclusion 
or  defiance  of  the  owner's  right,  or  of  an 
nnauthorized  and  injurious  use,  or  of  a 
wrongful  detention  after  demand.  Per- 
nald  V.  Chase,  87  Me.  291.  In  the  case  of 
Merz  V.  Groxen,  102  Uliin.  09, 112  N.  W.  800. 
it  la  said: 

"To  constitute  a  conversion  of  personal  prop- 
erty, there  must  be  some  repudiation  of  the  own- 
er's right,  or  some  exercise  of  domlnliHi  over  tt 
inconsliteat  with  such  right,  or  ataOB  act  done 
which  has  tile  effect  of  mstroylng  ot  changing 
Its  character." 

Applying  thflM  prlndplea  to  the  facta  of 
the  preseDt  caae,  can  It  bo  said  that  tbe  ad- 
ministrators have  been  guilty  of  converalon? 
Clearly  they  would  not  be  If  th«y  came  rlgbt- 
fnlly  Into  possesion  of  the  property  and  con- 
tinued 80  In  possession  until  after  the  sale, 
whicli  was  <ffd«red  by  the  probate  court  If 
ther  bad  any  notice  at  all,  it  waa  notice  of  a. 
bill  of  aale,  not  of  a  n»rt^«e;  and,  as  point- 
ed out,  this  tilU  of  sale  waa  <it  questionable 
validity  by  reason  ot  drcnmstances  casting 
a  doobt  upon  It.  It  la  cHa&r  that  tbey  did 
uot  come  into  posoogolon  of  tbB  pzopoty 
wnmgfnily,  and  also  that  tbe  Intestate  Lew- 
Is  was  in  the  poasesslw  of  the  property  at 
the  time  of  his  death.  The  appellants  predi- 
cate their  right  of  possession,  which  they 
claim  was  denied,  upon  the  hlU  of  sale ;  but 
the  instrument  in  question- was  not  a  Mil 
of  sale,  as  is  now  admitted  by  the  pleadings. 
Under  our  statute,  the  intestate  was  entitled 
to  retain  possession  of  the  property  If  the 
instrument  be  treated  as  a  mortgage,  and 
therefore  he  was  rightfully  in  possession  of 
the  property  at  the  time  of  his  death.  Tbe 
administrators  consequently  came  Into  pos- 
session of  tbe  property  rightfully,  and  so 
continued  in  possession  until  after  the  sale. 
We  believe  that  this  disposes  of  all  elements 
of  the  case,  and  that  an  action  for  conver- 
sion could  not  be  maintained,  if  dependent 
upon  wrongful  possession,  which  is  the  theo> 
ry  upon  which  the  complaint  is  based.  This 
is  unquestionably  true  unless  the  circum- 
stances or  conditions  were  changed  by  the 
presentation  of  tbe  dalm  of  amwUants  un- 


der their  affidavit,  filed  In  the  probate  court 
some  months  after  the  sale  of  the  property. 

[t]  First  of  all,  appellants  Insist  that  no 
claim  was  presented  and  that  the  affidavit  In 
question  was  simply  for  the  purpose  of  bring- 
ing notice  to  the  administrators  for  the  pur- 
pose of  fixing  tlieir  liability.  'Rils  Is  a  mis- 
conception of  the  liability  of  the  administra- 
tors, however,  by  reason  of  the  fact  that  the 
administrators  had  sold  the  property,  and 
the  money  derived  from  the  sale  was  pre- 
sumptively mingled  with  other  assets  of  the 
estate,  which  may  or  may  not  have  been  dis- 
tributed under  order  of  the  court.  Assuming 
that  the  money  had  not  been  distributed, 
which  the  record  does  not  disclose.  It  would 
clearly  have  been  the  duty  of  the  appellants 
to  aslE  for  a  segregation  of  the  funds  upon 
the  ground  of  preference  right  In  the  matter 
of  distribution,  and  there  is  some  reason  to 
suppose  that  this  is  what  appellants  were 
seeking  when  they  presented  a  statement  of 
the  facts  to  the  probate  court.  They  state 
in  their  affidavit  that  they  were  liable  as 
sureties  on  the  note  In  favor  of  tbe  bank, 
and  that  this  note  should  be  paid,  and  t^t 
th^  should  be  protected  in  the  matter  of 
their  liability  thereon.  The  conrt  may  have 
acted  upon  this  affidavit  and  showing,  and 
for  reasons  satisfactory  to  the  probate  court 
may  have  found  that  the  appellants  were  not 
liable,  or  for  nnmerons  other  reasons  mi^fht 
have  disallowed  the  claim.  This  court  has 
not  sufficient  facts  before  it  to  pass  upon  the 
matter,  and.  If  the  probate  court  did  pass 
upon  the  rights  of  appellants  as  presented 
t>y  the  affidavit,  the  action  of  the  probate 
conrt  would  clearly  become  res  adjudlcata 
and  not  subject  to  review  In  this  proceeding, 
which  would  be  a  collateral  attack  upon  the 
action  of  the  probate  court  In  this  respect 
the  rule  is  laid  down  in  2  Blatdi  on  Judg- 
ments, }  641: 

"But  It  is  moat  generallj  the  rule  that  the  al- 
lowance of  claim  against  the  estate  of  a  decedent 
is  a  Judicial  act,  and  has  all  the  force  and  dlect 
of  a  judgment;  that  is,  it  Is  final  and  condn* 
stve,  as  between  parties,  until  reversed  or  set 
aaide,  and  cannot  be  attacked  collaterally." 

The  author  further  says  In  the  same  sec- 
Uon: 

"So,  also,  the  rejection  of  a  claim  by  the 
probate  court  is  final  and  has  all  the  attributes 
of  a  Judgment." 

In  this  connection  we  are  not  unmindful 
of  appellants'  contenticm  that  th^  did  not 
present  a  claim,  but  we  must  not  lose  sight 
of  the  facts  of  the  case.  The  property  al- 
leged to  have  been  mortgaged  had  been  sold 
the  administrators  rightfully  In  posses- 
sion without  notice  of  tbe  existence  of  the 
mortgage.  The  proceeds  of  the  sale  had 
come  into  the  hands  of  the  administrators 
and  presumably  commingled  with  other  funds. 
Those  claiming  to  be  mortgagees  had  directed 
the  attention  of  the  probate  court  in  charge 
of  the  estate  to  the  condition  of  aCFalrs,  and. 
If  they  did  anything,  they  set  np  a  prefer 
ence  right  in  the  mattra  of  the  dlatributton 
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of  these  funds.  If  tbJs  petition  of  tbe  ap- 
pellants w^a  acted  upon,  It  dearly  was  not 
subject  to  collateral  attadc,  and  we  must 
presume  tliat  tbe  probate  court  did  act  nptm 
tbe  matter,  as  all  thinca  must  be  presumed  in 
favor  of  Its  Judgment 

It  is  worthy  of  note.  In  connecUon  with 
the  foregoing,  that  the  trial  court  found  in 
Its  finding  No.  3  that  the  note  which  it  is  al- 
leged tbe  bill  of  sale  was  given  to  secure  was 
subsequently  rmewed  "by  all  of  said  par- 
ties." In  this  the  trial  court  was  clearly 
in  error,  as  the  renewal  note  referred  to  by 
the  wltn^  Hanuumd.  plalutiflTs  Exhibit 
B,  was  not  executed  by  the  intestate,  B.  B. 
Lewis,  but  was  apparently  indorsed  as  a  note 
executed  by  Hammond  and  Ross  "in  lieu  <^ 
the  B.  B.  Lewis  note."  This  fact  or  cir- 
cumstance would  be  another  su^elous  cir- 
cumstance tending  to  throw  a  doubt  about 
the  liability  of  the  intestate  as  to  the  second 
or  renewal  note,  which  was  executed  30  days 
before  the  death  of  Lewis,  and  on  Its  face 
purports  to  be  in  lieu  of  tbe  original  Lewis 
note,  which  would  tend  to  show  that  Lewis 
had  been  relieved  from  liability  in  connec- 
tion with  the  transactlou.  Forthermore,  if 
Hammond  and  Boss  had  paid  the  orlgbial 
note  by  their  assumption  of  tbe  renewal  note, 
it  might  be  urged  that,  if  they  bad  any 
claim  at  all.  It  was  a  mature  claim  against 
the  estate  of  Lewis,  which  should  have  been 
presented  to  the  estate,  and,  falling  so  to 
present,  the  rule  announced  by  Uiis  court  in 
the  case  of  Buss  v.  Dye,  21  N.  M.  146^  153 
Fac.  74,  would  be  applicable. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  Is  affinned,  and  it  1«  so 
ordond. 

FABKIJB,  J.,  bdng  abBBot^  did  not  par^ 

tldpateu 

BOBBBTS,  J.  (concurring).  I  agree  that 
appellants  were  not  entitled  to  recover. 
Their  action  was  In  trover  for  the  conversion 
of  two  head  of  horses.  The  blU  of  sale,  un- 
der which  their  rights  arose,  was  In  fact  a 
mortgage,  "given  to  secure  the  appellants 
against  loss  as  sureties.  There  was  no 
breach  of  Its  conditions  until  after  they  bad 
paid  tbe  debt,  and,  there  being  no  stipulation 
to  the  contrary,  the  mortgagor,  under  section 
671,  Code  1915,  was  entitled  to  retain  posses- 
sion of  the  mortgaged  property  until  the  con- 
ditions of  tbe  mortgage  had  been  broken. 
Kitchen  T.  Schuster,  14  N.  M.  164,  SO  Pac. 
261.  AK>ellants,  although  they  might  have 
done  BO,  did  not  pay  the  debt,  the  payment 
of  which  they  had  secured,  until  after  the 
estate  had  been  settled.  At  the  time  posses- 
sion of  the  property  was  demanded,  the  con- 
ditions of  the  mortgage  had  not  been  breach- 
ed, and  they  were  not  entitled  to  possession. 
Neither  were  they  entitled  to  possession  at 
the  time  of  the  alleged  conversion.  ^Rds 
being  tme,  an  action  in  trover  for  the  con- 1 


version  of  the  prc^;>erty  would  not  lie.  In 
38  Cyc.  2044,  it  is  said: 

"He  who  Bceks  to  recover  in  trover  must  prove 
that  he  was  in  actual  possession  of  the  chattel 
converted  at  the  time  of  tbe  conversion,  or  that 
he  had  the  right  of  immediate  posaeB^on  tiiere- 
ot" 

Neither  possession  nor  right  of  possession 
being  in  appellants,  at  the  time  of  tbe  alleged 
conversion,  they  were  propely  denied  relief. 

For  the  foregoing  reasona,  I  btilere  tbe 
Judgment  ahoold  be  afltamed. 


STATB  ex  reL  CLANCY,  Atty.  Qol,  t. 
PORTEB  et  aL  (No.  1989.) 
(Snptame  Oout  of  New  Iferieo.  Dec.  17, 1917.) 

(BvlMut  by  Me  Court.) 

HUHICIFAI.  OOBFOBATIONS  ^S^slS— iHCOBPORA- 
TIOW  or  ViLLAOB— JUBIfH)I0TION  Of  COUBTTT 

CouuissionEss— Proof. 
Where  the  existence  of  the  fiict  that  a  po- 
tion signed  by  not  less  than  a  majority  of  the 
qualified  electors  residing  irithin  the  tarritoiy 
anbraced  in  the  DnqtoMd  incorporation  ia  neces- 
sary, before  the  ooard  of  count;  commissioners 
is  authorized  to  proceed  with  the  incorporation 
of  a  village,  ander  sections  8704  and  8766,  Code 
1915,  and  no  provision  Is  made  in  tlie  statute  for 
the  determination  of  such  fact'by  the  said  board* 
its  action  in  incorporating  a  village  ma;^  at  any 
time  be  shown  to  nave  been  without  Jurisdiction 
and  void,  by  estaUisbing  the  fact  that  the  peti- 
ti<Mi  Ml  wbfdi  it  acted  was  not  so  signed. 

Appeal  from  District  Oonrt,  Onrry  Cknmty ; 
Bidiardson,  Judge. 

Quo  warranto  by  the  State  of  New  Mexico, 
on  relation  ctf  F.  W.  Clancy,  Attorney  G&i- 
eral,  against  B.  M.  Porter  and  others.  From 
a  Judgment  dismissing  tbe  proceeding,  re- 
lator appeals.  Beversed. 

PattMi  ft  Bratton,  of  Gloria,  tot  amiellant 
A  W.  Hockoihull  and  W.  A.  Bav«wr,  both 
of  OloTls,  for  aiipelleea. 

BOBEBTS,  J.  TUs  Is  a  quo  warranto  pro- 
ceeding, and  was  Instituted  In  the  district 
court  of  Curry  county  by  the  state  on  rela- 
tion Frank  W.  Clancy,  Attorney  General, 
against  the  respondents  and  appellees  to  in- 
quire by  what  right  respondents  were  exer- 
cising the  fonctionB  and  enjoying  the  prlvi- 
leges  and  benefits  of  certain  purported  and 
pretended  offices  In  the  purported  and  pre- 
tended village  of  Melrose,  In  Curry  county; 
it  being  alleged  that  said  purported  and  pre- 
tended village  bad  never  been  Incorporated  In 
tbe  maimer  and  form  prescribed  by  law. 

Respondents  filed  tb^  plea  and  answer 
in  which  they  alleged  that  said  village  was 
duly  incorporated  In  September,  1915,  and 
that  tliey  were  the  duly  qualified  and  acting 
officers  of  said  village.  They  attached  to 
their  plea  copies  of  the  minutes  or  orders  of 
the  board  of  county  commissioners  upon 
which  they  rely  for  tie  authority  of  the  cor- 
poration and  its  legal  creation.  To  this  plea 
relator  filed  a  first  amended  replication  In 
which  he  admitted  the  entry  of  the  minutes 
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alleged  to  have  been  made  1^  the  corportitloB, 
but  alleged  that  tbe  petiUon,  for  the  Incorpora- 
tion (a  the  TlUage  of  Melrose  bad  not  been 
signed  by  a  majority  of  the  qualified  voters 
residing  wlUUn  the  territory  ^braced  In  the 
Iiroposed  incorporated  village.  Tbo  repllca- 
ti<ni  contained  other  allegations  of  irregular- 
ities in  the  creatlm  at  tiie  pretended  cor- 
poration which  it  was  alleged  invalidated 
the  same.  Bespondoits  filed  a  rejoinder 
whldi  amomited  to  a  general  denial  of  re- 
lator's replication.  Thereafter  respcmdents 
filed  a  motion  to  dismiss  upon  three  grounds ; 
the  first  being: 

"That  the  court  herein  has  no  jarisdiction  to 
hear  or  determine  the  within  quo  warranto  pro- 
ceedings for  the  reaKm  that  the  findings  and 
order  at  the  county  commisBlonera  duly  incor- 
porating the  village  ot  Melrose  was  and  is  con- 
clusive. 

The  court  having  sustained  this  ground  of 
the  motion  and  dismissed  the  proceedings, 
its  action  in  so  doing  presents  the  question 
lor  review  In  this  court. 

The  provtslcms  of  the  statute  relating  to 
tlie  Incorporatitm  of  villages,  in  so  far  as  they 
tear  won  the  present  qoestltm,  are  aectiona 
S764  and  8766^  Oode  IMR,  whldi  reads  as 
follows: 

"3T64.  That  whenever  the  inhabitants  of  any 
part  of  this  State,  not  embraced  within  the  lim- 
its of  any  city  or  incorporated  town,  shall  desire 
to  be  organized  into  an  incorporated  village,  they 
may  apply  by  petition  in  writaog,  siipied  by 
not  less  tnan  a  majority  of  the  qualified  voters 
residing  within  the  territory  embraced  in  the 
propoeed  incorporated  Tillage,  to  the  board  of 
county  oomtoissioQers  of  uie  coun^  wherein 
such  proposed  village  is  situated,  which  petition 
shall  describe  the  territory  to  be  Indnded  m  such 
proposed  village  and  have  annexed  therebcK  an 
accurate  map  or  plat  thereof.'' 

'*3766.  That  when  any  such  petition  as  herein 
provicled  shall  be  presented  to  the  board  of  com- 
mfssiraietB,  which  mast  be  at  a  regular  meeting 
thereof,  the  same  shall  be  filed  by  the  clerk  to 
be  finally  acted  upon  at  the  next  regular  meeting 
of  the  board.  If  the  commissioners  are  satis- 
fied with  the  genuinenesB  of  the  fllgnatures  ap- 
pearing on  said  petition  and  np<»i  the  deposit 
of  sufficient  money  or  a  guarantee  to  be  approved 
by  the  board  to  cover  the  expenses  of  the  survey 
and  census  herein  provided  for,  they  shall  ap- 
p^nt  some  suitable  person  to  take  a  census  of 
the  inhabitants  of  each  proposed  village  and 
cause  a  survey  to  be  made  by  the  county  sur- 
veyor, who  shall  mark  the  boundaries  of  the 
same  hy  sulmtantial  stone  monuments  so  that 
the  same  can  be  readily  traced  and  sfaall  estab- 
lish and  set  a  like  monument  at  the  center  of 
such  village,  and  shall  file  with  the  clerk  of 
said  board  a  report  of  such  survey,  with  fleld 
notes  and  plat  thereof,  bearing  reference  to  the 
public  surveys  of  Ae  United  States.  The  re- 
port of  such  survey  and  the  census  herein  pro- 
vided for  shall  be  filed  on  or  before  the  first  day 
of  the  next  regular  meeting  of  the  county  com- 
missioners and  if  by  them  found  to  comply  with 
the  requirements  of  this  act  they  ^all  declare 
tho  people  of  the  territory  embraced  In  such  sur- 
vey to  be  an  incorporated  village  and  thereupon 
shall  order  an  election  to  be  held  therein  for 
the  election  of  such  officers  thereof  as  are  pro- 
vided for  in  the  next  section." 

The  theory  upon  which  the  trial  court  sus- 
tained the  motion  was  that  the  power  had 
been  conferred  upon  the  board  of  county  com- 
missioners by  the  Legislature  to  determine 


the  tact  as  to  whettier  or  not  the  petltloo 
had  been  signed  by  the  requisite  number  at 
qualified  voters  residing  within  the  territoiy 
em  braced  in  the  proposed  incorporated  vil- 
lage ;  there  bMng  quite  a  Bomber  of  aufluwl- 
tlea  holding  that,  wh^  audi  power  is  con- 
ferred upon  a  court  or  tribunal,  Its  detail 
mlnatlon  of  Its  Jurisdiction  Is  final  and  oon- 
clualve.  The  case  of  State  v.  H(fl«HBb,  96 
Kan.  660, 149  Pae.  684,  m  holds,  and  Cites  a 
number  of  cases  to  the  same  effect  This  case, 
however,  and  all  the  cases  dted  therein  wen 
decided  under  a  statute  whidi  specifleally 
conferred  upon  the  beard  or  tribunal  the  pow- 
er and  authority  to  determine  in  the  first 
instance  whether  or  not  the  petitUm  npoa 
which  its  Jurisdiction  was  Invoiced  had,  1b 
fact,  been  signed  by  the  requisite  number 
of  qualified  petltlODers. 

In  Freeman  <ki  Judgments,  |  623,  die  mis 
Is  thus  stated: 

"Wherever  the  jnrtsdletlon  d  the  court  not 
of  record  depends  on  a  fact  which  the  court  is 
required  to  ascertain  and  settle  by  its  dedaion. 
such  dedsion,  if  the  court  has  jurisdiction  of 
the  parties  is  conclnslve,  and  not  subject  to  any 
Mdlateranact" 

But  if  the  local  board  or  other  tribunal  la 
authorised  and  empowered  to  take  certain 
action  only  upon  the  petition  of  a  majotfty 
of  the  property  owners,  taxpayers,  or  real- 
denta  within  a  certain  defined  area  or  dis- 
trict, and  is  not  vested  with  authority  to  de- 
termine whether  or  not  the  petition  Is  sign- 
ed by  th«  owners  of  the  required  amount  of 
property,  residents,  or  taxpayers,  then  Its 
action  may  at  any  time  be  shown  to  have 
been  without  Jurisdiction  and  void,  by  es- 
tablishing the  fact  that  the  petition  on  which 
it  acted  was  not  so  signed.  This  Is  stated  to 
be  the  true  rule  by  Freeman  on  Judgments, 
I  623. 

In  the  case  of  Mulligan  v.  Smith,  69  CaL 
206,  the  court  was  called  upon  to  consider  a 
similar  question  under  a  stattite  authorizing 
certain  street  Improvements  and  the  assess- 
ment of  the  costs  thereof  upon  the  owner 
upon  the  presentation  of  a  petition  to  the 
mayor  or  other  agency  of  the  question  as 
to  whether  or  not  the  petition  had  been,  In 
fact,  signed  by  such  majority.  The  court 
held  that  under  the  statute  the  mayor  was 
not  authorized  to  enter  upon  an  Investigation 
of  the  question  as  to  the  requisite  number  of 
petitioners;  that  his  jurisdiction  depended, 
not  upon  his  determination,  but  upon  the 
actual  existence  of  the  fact  that  the  petition 
had  been  so  signed.  This  case  was  subse- 
quently followed  by  that  court  in  the  case  of 
Kabn  V.  Board  of  Supervisors,  79  CaL  388, 
21  Pac.  849,  the  court  saying: 

"That  a  petition  signed  by  a  majority  of  the 
owners  designated  above  was  necessary  to  gfvs 
the  board  of  public  works  jurisdiction  to  organ- 
ise and  proceed  under  the  act,  we  have  no  doubt 
This  pomt  was  fully  considered  and  determined 
In  Mulligan  v.  Smith,  69  Cal.  206.  This  rul- 
ing we  approve  and  adhere  to.  We  also  ap- 
prove of  the  ruling  made  in  the  case  cited  that 
the  mayor  was  not  charged  with  the  duty  of 
determlohig  whether  the  petition  was  signed  by 
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required  majority,  tbat  bit  dedsiou  to 
that  effect  did  not  conclude  or  estop  any  one  from 
disputiog  and  showing  tliat,  in  fact^  the  petition 
was  not  Bigned  by  the  required  majority." 

The  Supreme  Court  of  the  United  States, 
in  tbe  case  of  Zetgler  t.  Hoytdne,  117  TJ. 
S.  683,  6  Sup.  Ct  919.  29  U  iJd.  1019,  ap- 
proved the  holding  of  the  California  court  In 
the  Mulligan  Case,  saying: 

"There  is  in  reality  but  a  single  question  pre- 
sented for  our  consideration  in  this  case,  and 
that  ia  whether,  in  an  action  of  ejectment 
brought  to  recorer  the  possession  of  lands  sold 
for  the  nonpayment  of  taxes  levied  to  defray 
the  expenses  of  opening  Montgomery  Avenue 
generally,  and  not  ia  obedience  to  an  order  of 
a  court  of  competent.  JurlsdialiMi  to  meet  some 
particnlar  liability  woich  had  been  judicially 
established,  tbe  landowner  is  estopped  from 
showing,  by  way  of  defense,  that  the  petition  for 
the  opsBing  presented  to  the  mayor  was  not  sign- 
ed by  the  owners  of  the  lequlaite  amoont  <A 
frwitage;  and  this  deosnds  on  whether  the  own- 
er is  concluded:  (1)  By  the  acceptance  of  the 
petition  by  the  mayor  and  his  certificate  as  to 
Its  snfficieney  and  the  action  of  the  board  of 
public  winks  theteonder;  or  (2)  by  the  judg- 
ment of  the  oowity  court  confirming  the  report 
of  tbe  board  of  public  works. 

"This  precise  question  was  most  elaborately 
oonsidered  by  the  Supreme  Court  of  California 
in  MulUgan  r.  Smith,  CO  Oal.  206,  and  decided 
in  the  negative,  after  full  argument.  With  this 
conclusion  we  are  entirely  satisfied.  It  is  sup- 
ported by  both  reason  and  authority.  The  opin* 
ions  oi  Justices  McKeet  ShSTpBtein*  and  BosSr 
which  are  found  In  the  report  of  the  case,  leave 
nothing  further  to  be  said  on  tbe  subject" 

This  case  was  followed  by  tlie  Suinrema 
Court  of  tbe  United  States  in  tlia  case  of  Og- 
den  V.  City  of  Armstrong,  168  U.  S.  224,  IS 
Sup.  Ct  98,  42  I*  i!3d.  444. 

In  the  case  of  Miller  v.  City  of  Amsterdam, 
140  N.  Y.  288,  48  N.  E.  682,  the  syllabus 
states  tbe  holding  of  tbe  court  as  follows: 

"Where  the  existence  of  a  fact  is  necessary 
before  tbe  officers  of  a  municipal  corporation 
can  act  and  no  provision  is  made  in  tbe  statute 
creating  the  corporation  for  the  determination 
of  tbe  fact  no  authority  to  ascertain  it  can  be 
implied;  their  decision  that  it  exists  is  not  a 
judicial  determination,  and  may  be  inquired  into 
ooUaterally  when  they  take  subsequent  action 
iqton  tiie  assumption  that  the  fact  existed." 

Tbe  same  rule  Is  anuonnoed  In  tbe  follow- 
iag  cases:  ColUns  t.  Township  of  Grand 
Rapids,  108  Mlcb.  675,  66  K.  W.  586;  Damp 
T.  Town  of  Dane,  29  Wis.  419;  Sharp  v. 
Spelr,  4  EUl  (N.  T.)  76. 

The  territorial  Supreme  Conrt^  In  tbe  case 
ot  Town  of  Roswell  v.  Domlnlce,  9  N.  M. 
824,  68  Pac;  842,  dted  with  approval  the 
cases  of  Mulligan  v.  Smith,  supra,  and  Zetg- 
ler V.  Hopkins,  supra.  In  passing  upon  the 
validity  of  a  street  assessment  Tbe  statute 
quoted  from,  proviiUng  for  the  incorporation 
of  village  does  not  eltbra-  directly  or  by 
implication  confer  upon  tbe  board  of  coun- 
ty commissioners  the  power  to  determine 
whether  or  not  the  petition  to  signed  by  a 
majority  of  the  qualified  vqters  residing 
wltiiln  tbff  territory  embraced  In  the  pro- 
posed Incorporated  village.  The  only  pre- 
liminary matter  which  they  are  required  to 


determtue  Is  the  gemUneness  of  thA  rigna- 
tures  appearing  on  the  petitioD. 

In  the  present  case  tbe  ^ea  d  the  zeJiUor 
set  up  that  the  petition  had  not  been  slgDed 
by  a  majority  of  tbe  qualified  voten  as  re- 
quired by  tbe  statute,  and  also  tbat  after  the 
original  petition  bad  been  signed  the  petition 
had  been  changed,  and  that  tbe  petition  filed 
with  the  commHwlenmrs  was  not  the  one  sign- 
ed by  the' pettti«nnL 

Other  grounds  of  attack  upon  the  vaUdttr 
of  the  act  (NC  incorporating  the  villsge  were 
also  alleged,  but  as  tSie  snffldakcy  of  these 
alleged  irr^laiitles  was  not  passed  upon 
by  the  district  court,  they  need  not  he  here 
discussed. 

For  the  reasons  stated,  tbe  Judgmmt  of 
the  district  court  will  be  reversed;  and  It 
is  so  ordered. 

HAJniA,  a  J.,  concurs.  PABKiEIB, 
being  abeesit,  did  not  participate. 


NOBTHOUTT  v.  KING  et  sL    (No.  1993.) 

(SBprune  Court  of  New  Mexico.   Dec  17, 
1917.) 

1.  JUDaXBIlT  ^»360  — VAOATIOn  — "IBBBOU- 

i.ABirr' '— Statutk. 
Tbe  irr^larity  which  justifies  the  setting 
aside  of  a  judgment  witiiin  <me  year  from  its 
resditliBi*  under  provisions,  of  section  4230, 
Code  1915,  is  defined  to  be  the  want  of  adher- 
ence to  some  prescribed  rule  or  .mode  of  pro- 
ceeding; and  It  consists  either  in  omitting  to 
do  something  that' is  necessary  for  tbe  due  and 
orderly  conducting  d  a  suit  or  dt^ng  it  in  an 
unseasonable  tune  or  improper  manner.  It  Is 
a  departure  from  some  prescribed  role  or  regu- 
lation. 

fEd.  Note.— For  otlier  definitions,  see  Words 
and  Phrases,  Bint  sad  Second  Series,  Imgu- 

larity.] 

2.  JUIWUHHT  <pi0i6  —  ACIXOH  OH  FOnXGK 
jTTDQlfBMT— BNIST  OF  JuOOHBlfT— "IBKEOU- 

LAEITT." 

In  an  action  upon  a  foreign  judgment, 
where  the  answer  pleads  the  bar  of  the  statute 
of  UmltatlonB  (section  8347,  Code  1915),  and 
tbe  r^ly  sets  up  nonresidence  as  a  defense  to 
the  bar  of  the  statute  (section  3362,  Code  1915), 
a  judgment  entered  upon  tbe  theory  tbat  de- 
fendants had  sgreed  to  file  an  affi<tevit  as  to 
residence,  and  had  failed  to  do  so,  was  irregu- 
lar, in  that  there  is  no  statute  and  no  order  of 
court  requiring  such  affidavit;  for  which  rea- 
sons the  entry  of  the  judgment  was  contrary 
to  the  course  of  law  and  praetloe  of  the  courts. 

Appeal  from  District  Conrt,  Otero  Coun- 
ty; Medler,  Judge. 

Action  by  Carlton  Northcutt  against  W.  H. 
King  and  Delbert  King,  copartners  under 
the  firm  name  of  King  &  Son.  Judgment  for 
defendants  dismissing  tlie  cans^  and  plain* 
tiff  appeals.  Affirmed. 

On  May  12,  1013.  the  appellant  Institdted 
a  suit  In  the  district  court  of  Otero  coun^, 
N.  M.,  on  a  Judgment  obtain^  In  the  state 
of  Colorado  on  Mardi  21,  1905.  The  de- 
fendants In  the  district  court  answered  the 
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com^alnt  setting  that  ttae  cauM  of  ac- 
tion was  liarred  by  ttte  statute  of  limita- 
tions, more  th&n  seven  years  from  the  date 
of  the  rmderlng  of  said  Judgment  on  which 
the  canae  of  action  was  based,  having 
elapsed  before  this  salt  was  Instltnted.  The 
plaintiff  relied  to  said  luiswer  setting  np 
that  the  action  was  not  barred  by  the  stat- 
ute of  llmltatlMis,  for  the  reason  ,that  nei- 
ther of  the  defendants  had  resided  In  the 
state  of  New  Modco  for  seren  yean  prior 
to  the  commeDoement  of  the  action.  The 
matter  was  referred  to  a  referee  to  take 
testimony.  After  about  18  months  bad 
elapsed,  the  trial  court  entered  a  Judgment 
for  the  plaintiff,  assigning  as  a  ground 
therefor  that  the  defendants  had  failed  and 
neglected  to  snlxnlt  an  affidavit  or  proof  of 
residence.  A  few  days  after  the  entry  of 
this  Judgment  the  defendants  filed  a  motion 
to  set  aside  the  Judgment  on  the  ground 
that  the  attorney  for  the  defendants  had 
been  negligent,  and  on  the  further  ground 
that  tbe  affidavit  of  residence  was  Immate- 
rial to  the  Issue  Involved  in  the  case.  This 
motlcoi  was  subsequently  sustained  and  the 
Judgment  set  aside.  The  defendants  then 
moved  the  court  for  Judgment  on  the  plead- 
ings, whlcb  motion  was  sustained  and  an 
order  made  dismissing  the  cause  at  plaln- 
titrs  cost  From  this  Judgment  ttie  idalntlff 
appealed. 

J.  O.  Northcatt,  of  Trinidad,  Cola,  and 
Dean  ShenTt  Alamogordo,  for  appellant 
h.  B.  York,  of  Alamogordo,  for  appeUeee. 

UANNA,  a  J.  (after  stating  the  facta  as 
above).  [1]  The  api>ellant  is  attacking  the 
authority  of  the  trial  court  to  set  aside  and 
vacate  Its  Judgment,  and  directs  our  atten- 
tion to  the  case  of  FuUen  v.  Fullen,  recent- 
ly decided  by  this  court,  and  reported  in  21 
N.  M.  212,  153  Pac.  2&4,  In  which  case  this 
court,  through  Mr.  Justice  Parker  announced 
the  rule  that  final  judgments  of  the  district 
courts  in  cases  tried  without  a  Jury  be- 
came final  when  rendered,  and  then  and 
there  pass  from  the  further  control  of  the 
court,  except  in  two  instances,  viz.  In  cases 
of  defaults  for  a  period  of  60  days  (section 
4227,  Code  1915),  and  In  cases  of  Irregular- 
ly entered  Judgments  for  a  period  of  one 
year  (section  4230,  Code  1915);  and  except 
for  such  purposes  as  all  courts  always  re- 
tain control  over  their  judgments.  Ai^l- 
lant  contends  that,  this  being  the  state  of 
law  In  this  JurlsdlctiiKi,  the  court  might 
very  properly  hold  that  the  judgment  or- 
iginally entered  by  the  trial  court  was  a 
Judgment  by  default,  even  though  the  de- 
fendants appeared  in  the  case  and  answer- 
ed, and  should  this  court  so  bold,  then,  it 
is  contended,  tbe  district  court  was  without 
authority  to  set  aside  tbe  Judgment,  for  the 
reason  that  the  motion  theretor  only  ad- 
vanced as  a  reason  the  negligence  of  de- 
fendants' counsel.  The  motion  to  set  aside 


tlie  Judgment  did  raise  the  question  as  to 
the  materiality  of  the  aflldavlt  called  for 
from  tile  defendants,  In  the  matter  of  their 
residence  In  New  Ifezlco,  but  appellant  ar- 
gues that  tbe  materiality  ot  the  afltdavlt  In 
question  goes  to  tiie  merits  of  the  case, 
which  should  not  bave  been  passed  upon 
by  the  district  court  in  considering  the  mo- 
tion to  set  aside  and  vacate  the  Judgment 
These  questions,  however,  we  deem  it  un- 
necessary to  ctniBtder,  for  the  reason  that  if 
the  trial  coort  iras  Justified  In  setting  a^de 
the  Judgment  In  question  on  the  ground  of 
Irregularity  In  Its  entry,  we  are  not  con- 
cerned with  the  question  of  whether  or  not 
the  original  judgment  was  a  default  Judg- 
ment. In  this  respect  appellant  contends 
that  the  motion  to  set  aside  the  judgment 
does  not  assert  that  any  irregularity  existed 
in  its  entry,  and  that  tbe  only  matter  in  the 
motion  that  could  possibly  be  construed  an 
allegation  of  Irregularity  is  the  allegation  aa 
to  the  materiality  of  the  affidavit  mentioned 
above;  In  this  contention  appellant  is  not 
entirely  correct 

By  the  first  ground  ot  the  motlwi  It  is 
asserted  that  the  answer  sets  op  that  the 
action  was  commenced  more  than  seven  years 
after  the  rendition  of  the  Judgment  on  which 
It  was  predicated,  and  that  the  defendants 
duly  pleaded  tbe  statutes  of  limitations,  for 
which  reason  the  said  cause  should  have 
been  dlamlssed,  concluding  this  paragraph 
with  the  statement  that,  by  reason  of  the 
facts  referred  to,  tbe  affidavit  referred  to 
was  entirely  ImmaterlaL  It  is  also  pointed 
out  that  the  reply  admits  that  tbe  cause  was 
commenced  seven  years  after  the  rendition 
of  the  Judgment  on  which  It  la  based.  By 
the  third  paragraph  of  the  motion  it  is  fur- 
ther set  out  that  the  defendants  never  re- 
ceived any  notice  that  the  cause  was  set  for 
trial  after  their  answer  had  been  filed,  and 
they  did  not  know  tuat  the  Judgment  bad 
be^  rendered  against  them  until  they  were 
advised  of  that  fact  by  the  attorney  for 
plaintiff. 

Appellant  further  urges  that  the  defendants 
by  their  failure  to  file  the  affidavit  are  now 
estopped  from  questioning  the  materiality 
thereof.  It  Is  also  urged  by  appellant  that 
the  original  judgment  shows  on  Its  face  tliat 
tbe  defendants  appeared  by  counsel  at  tbe 
time  the  case  was  called  for  dlsirasltion  in 
the  district  court,  who  made  no  objection  to 
the  rendition  of  the  judgment,  or  to  the  ma- 
teriality of  the  affidavit,  and  that  the  questttm 
of  the  materiality,  being  purely  a  question 
of  law,  was  improperly  raised  In  tbe  motion 
to  vacate  and  set  aside  the  judgment  Ap- 
pellant in  this  contention  relies  upon  tbe 
definition  of  this  court  as  to  an  irregularity 
in  judgments  Justifying  the  court  in  setting 
them  aside.  Mr.  Justice  Roberts,  .in  the  case 
of  Coulter  v.  Board  of  County  Commissioners 
of  Bernalillo  County,  22  N.  M.  24,  158  Pac. 
10S6,  defines  the  term  "IrregularltT"  aa  fol- 
lows: 
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"Hie  term  ImtxtluAtf  in  defined  to  be  the 
want  of  adherence  to  some  prescribed  rule  or 
mode  of  proceeding;  and  it  consists  eitber  In 
omitting  to  do  something  that  is  neceesary  for 
the  dne  and  orderly  condacting  of  a  suit,  or  do- 
ing it  in  an  unaeasonaUe  tuna  or  improper 
manner.  It  is  a  departon  from  some  pnec^b* 
ed  rule  or  regulation." 

61a<^  on  Judgments,  {  170,  says: 

"The  irregular  judgment  ia  one  which  Is  ren- 
dered contrary  to  the  course  of  law  and  prac- 
tice of  tbe  courts." 

lu  view  of  these  deflnitlfHis  of  an  Irregular 
Judgment,  it  remains  to  be  determined  wheth- 
er or  not  the  Judgment  vacated  by  the  court 
to  this  case  fell  within  Uiese  definitions.  Ap- 
pellees' answer  to  the  original  complaint 
setting  up  the  seven  yean'  statute  at  lixolta- 
tloua  presets  a  complete  defense  to  appel- 
lant's complaint  under  section  3847,  Code 
1915.  This  being  a  foreign  Judgment,  the 
question  as  to  whether  appellant,  for  seven 
years  preceding  the  filing  of  the  complaint, 
had  been  absent  from  or  living  within  the 
state  was  wholly  inunaterlal,  as  section  S352, 
which  exempts  the  arollcation  of  the  statute 
of  limitations  because  of  absence  from  the 
state,  applied  only  to  Jndgm^ts  rendered 
within  the  state.  Appellant  by  his  reply  set 
up  the  fact  that  for  the  past  seven  years  ap- 
pellees had  resided  without  the  state  of  New 
Mexico.  This  pleading  was  filed  evidently 
upon  a  misinterpretation  of  the  meaning  of 
the  statute.  But,  even  if  It  be  assumed  that 
it  presented  a  valid  defense  to  the  bar  of  the 
statute,  stUl  the  case  was  at  issue  as  to  this 
matter,  and  had  been  referred  to  a  referee  to 
take  the  proofs  and  report  findings.  Upon 
the  theory  that  counsel  for  appellees  had 
agreed  to  file  an  affidavit  as  to  the  residence 
of  appellees  during  the  disputed  period,  the 
original  Judgment  was  entered  because  of  his 
failure  to  do  bo.  No  statute  requires  the  filing 
of  any  such  affidavit,  and  there  was  no  order 
of  court  made,  or  at  least  none  appears  In 
Qie  record,  requiring  the  flUng  thereof.  But 
the  court  found  that  tt  was  agreed  that  the 
same  should  be  filed,  and,  because  it  had  not 
been  so  filed,  appellees  were  defaulted  and 
Judgment  was  rendered.  Clearly  the  Judg- 
ment was  rendered  contrary  to  the  course  at 
law  and  the  practice  of  the  courts.  Counsel 
for  appellees  may  have  concluded  properly 
that  such  an  affidavit  was  not  necessary,  and 
may  hare  elected  to  proceed  with  the  taking 
of  proof  before  the  referee  and  there  present 
such  matters  in  that  regard  as  he  deemed  es- 
sentlaL  He,  like  counati  for  appellant,  was 
evidently  proceeding  upon  the  false  assump- 
tion that  the  question  as  to  wheUier  appel- 
lees had  resided  within  or  without  the  state 
Cor  the  past  seven  years  was  material. 

[2]  Or,  even  if  their  construction  of  tbo 
statute  had  been  correct,  it  was  irregular  tor 
the  court  to  enter  a  Judgment  tn.  default  of 
the  doing  of  some  act  not  required  to  be  dcme 
by  order  of  court  or  the  statute  regulating 
procedure.  We  therefore  conclude  that  In  an 
action  upon  a  foreign  Judgment,  where  the 


answer  pleads  ttie  her  of  the  statnte  of  11m- 
Itattona  (section  8M7,  Code  IfiU),  and  the 
r^ly  sets  np  nonreeldenee  aa  a  defense  to 
the  bar  of  the  statute  (section  8862.  Oode 
lOiSi,  a  JudgmMit  entered  vpaa  the  theory 
that  dtf  endants  bad  a^^ed  to  file  an  affidavit 
as  to  reeideoce  and  had  failed  to  do  so  Is  Ir- 
regular, in  Uiat  there  is  no  statute  and  no  w- 
der  of  cout  requiring  such  afiSdavlt;  for 
which  leaacHUB  the  oUiy  of  the  Judgment  was 
contrary  to  the  course  of  law  and  practice 
of  the  courts. 

The  court  ther^re  i^perly  vacated  the 
Judgment  and,  as  a  second  Judgment  was 
properly  reudexed  iqMm  the  pleadings,  it  will 
be  affirmed ;  and  it  is  bo  ordered. 

BOBERTS,  J.,  concurs.  PABKBR,  J.,  be- 
ing absoit,  did  not  partLdpatew 


STATB      PARSONS.    (No.  aOOK) 

(Supreme  Court  of  New  Mexico.  Dec;  20l 
1»17.) 

(SyUdbiu  by  the  Court.) 

EHBEZZLmaNT  «=»30— InDICTUENIV- OWHEB- 

SHIP. 

An  indictment  for  embeEzlement,  under  sec- 
tion 164S,  God*  1916,  must  set  forth  the  name 
of  the  owner  of  the  property  alleged  to  have 
been  embezzled,  and  where  such  ownership  is 
alleged  to  be  in  "African  Methodist  Episcopal 
Church  of  the  City  of  Santa  V^,"  and  fails  to 
allege  that  it  is  a  corporation,  or  other  l<«al 
entity,  capable  of  owning  property,  such  indict- 
ment is  fatally  defective.  Territory  v.  Oarda, 
12  N.  M.  87.  75  Paa  84,  overruled. 

Appeal  from  Dlstri<^  Court,  Santa  Ffi  Cioan- 
ty;  Abbott,  Judge. 

William  B.  Parsons  was  convicted  of  em- 
bezzlement, and  he  appeals.  Bevowd,  with 
directions  to  •DStaln  the  donurrer  to  ttiel  in- 
diotmoit 

B.  R.  Wright  and  J.  3.  Kenney,  both  of 
'Santa  T6t  for  appellant.  Milton  J.  Helmlck, 
Asst.  Atty.  Gen.,  tor  the  State, 

ROBERTS,  J.  i^pellant  was  indicted  un- 
der sectUm  1948,  Code  1916,  i^dh  reads  as 
follows: 

"If  any  person  who  shall  be  entrusted  with 
any  property  which  may  be  the  subject  of  lar^ 
ceny,  ^all  embezzle  or  fraudulently  wnvert  to 
his  own  use,  or  shall  secrete  with  intent  to  em- 
bezzle or  firaodulently  convert  to  his  own  use 
any  such  property,  be  shall  be  deemed  guilty  of 
larcoiy." 

Under  the  indictment  app^ant  was  charg- 
ed with  the  ttnbesslement  ot  ^  In  money,  of 
the  pn^perty  of  tbe  "African  Methodist  Episco- 
pal Church  of  the  City  of  Santa  Fe."  He  de- 
murred to  the  Indictment  on  tbe  mmmd  that  it 
was  infonnal,  Insnfficlimt,  and  defectlTe,  be- 
(iause  It  did  not  state  nor  show  whether  tbe 
alleged  injured  party  was  a  "persm,  an 
Individual,  a  cotporatioii,  a  partnership,  a 
Joint-stock  company,  or  an  association  of  in- 
dividuals, and  did  not  name  any  entity  capa- 
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ble  ot  owning  property  wfaldi  might  be  Uw  sub- 
ject ct  embezKleinnit,  and  did  not  Inform  tbe 
aocnsed  as  to  the  natore  of  tbe  (^rge  against 
him."  TbB  demurrer  was  overruled,  and  up- 
on the  trial  ai^llant  was  ftxind  guilty  by  the 
jury.  Later  .he  was  sentenced  to  a  term  In 
the  state  pwltentlary,  and  appealed  to  this 
court 

While  many  alleged  errors  are  presented 
and  ably  argued,  the  point  made  against  the 
snffldency  of  tlie  tndietment  Is  dedslTe  of 
tbe  case.  In  an  Indictment  charging  embea* 
Elemmt  It  Is  esBoitlal  to  arer  tbe  f^onlona 
eonverslfHi  of  the  property  at  another.  This 
averment  must  negattre  any  ownership  in 
the  accused,  and  should  state  the  name  ct  the 
person  to  whom  the  prcperty  btiongs  and  the 
fiict  of  his  ownerdilp.  TTnless  the  rule  Is 
modlfled  statute^  the  allegation  must  be  as 
accurate  as  In  an  Indlctmoit  for  larceny. 
Furthermore.  In  the  case  of  an  assoclatiixi, 
such  facts  moat  be  averred  as  to  show  that 
the  assoclatlDn  could  own  property  in  its 
name.  Accordingly,  an  allegation  that  the 
property  embezzled  was  the  prc^erty  of  the 
"American  Express  Company,  an  assoda- 
tlffli,*'  without  alleging  an  incorporatlcm,  or 
such  facta  as  would  show  that  such  company 
could  own  property  by  that  name,  has  been 
held  Insuffldoit  to  sustain  a  convletimi.  9 
B.  O.  U  Embeolement,  f  84. 

In  the  Indictment  now  under  consideration 
there  was  nothing  to  show  that  tbe  named 
owner  was  a  corporation,  association,  or  oth- 
er 1^1  entity,  capable  of  owning  prt^rty. 
This  was  an  essential  allegation  under  the 
autliorltles,  and  Its  absence  rendered  the  In- 
dictment fatally  defective.  22  Cyc  SSI; 
People  T.  Bogart,  36  CaL  245;  People  v. 
Brander,  244  111.  26,  91  N.  IX  09,  IBS  Am.  St 
Rep.  301,  18  Ann.  Gas.  341;  Wallace  t.  Peo- 
ple, 63  HI.  451 ;  State  v.  Suppe,  60  Kan.  666, 
511  Pac.  107 ;  Nasets  v.  State  (Tex.  Or.  App.) 

32  S.  W.  608;  Meacham  v.  State,  46  Fla.  71, 

33  South.  883,  110  Am.  St  Rep.  61 ;  Grant  T. 
State,  35  Fla.  581,  17  South.  225,  48  Am.  St 
Bep.  263;  White  v.  State,  24  Tex.  App.  231. 
5  S.  W.  857,  5  Am.  St.  Rep.  879;  Calkins  v. 
State.  18  Ohio  St  366,  08  Am.  Dec.  121.  and 
note  page  157 :  2  Bishop's  I^ew  Criminal  Pro- 
cedure, I  320.  The  Assistant  Attorney  Gen- 
eral concedes  that  ^practically  all  the  cases 
to  be  found,  which  discuss  the  question,  are 
in  accord  with  the  foregoing.  He  relies  sole- 
ly upon  the  case  of  Territory  v.  Garcia,  12 
X.  M.  87,  76  Pac.  34,  and  insists,  very  prt^ 
erly,  that  If  that  decision  is  to  be  adhered  to 
by  this  court,  tlie  present  Indlctmeikb  Is  suffi- 
cient to  withstand  tbe  attack  made.  In  tiiat 
case  the  court  said: 

"Appellant  complains  that  the  iDdictment 
does  not  eay  that  the  Red  River  Valley  Com- 
pany was  a  corporation.  It  la  not  neceasary  In 
an  Indictment  to  allege  the  corporate  capacity 
of  the  owner  of  stolen  property .'"^ 

In  support  of  this  text  the  court  cites  State 
V.  Shields,  80  Mo.  259,  1  a  W.  386;  Fisher  v. 


State,  40  N.  3.  Law,  169;  2  Bishop's  New 
Criminal  Procedure,  |  718;  6  Thcanpson  on 
Law  of  Corporations.  |  6444,  and  cases  there 
cited.  These  cases  and  text-botAs,  lumever, 
do  not  support  the  rule  announced,  fniey  all 
deal  with  the  snfllclency  of  an  Indictnient  un- 
der a  statute  whliA  made  it  aa  offense  for 
any  persm  to  break  and  enter  any  ahop, 
store,  or  other  building.  In  which  there  was 
kept  good,  wares,  and  menihandlse,  with  the 
Intent  to  steal,  or  commit  any  felony  there- 
in. Under  sndi  a  statute  the  qnestioit  vt  the 
ownership  of  the  bnlldinK  wbb  wluMy  Imma- 
terial. In  feet,  under  such  a  statute  an  In- 
dictment mli^t  be  fftuned,  wbldi  would  be 
Buffldoit,  even  thoti^  the  name  of  the  own- 
er was  not  mentioned.  Gases  under  such  a 
statute  are  not  applicable  to  larceny  and  on- 
beaslemoitt  whore  ownership  of  the  proper- 
ty, stolen  or  embesaled,  must  be  established 
in  some  person  or  entity  capable  of  owning 
property. 

In  the  case  of  l^HTltory  t.  Jim  WaUco;  16 
N.  H.  eOT,  120  Pac.  SS6,  there  Is  dictum  to 
the  same  effect,  but  the  indictment  spedflcal- 
ly  alleged'ttkat  the  named  company  was  a  cor^ 
poratlon.  This  case,  however,  was  reversed 
the  Circuit  Court  of  Appeals  (227  Fed. 
851,  142  a  C.  A.  376)  and  could  not  be  re- 
garded as  authority,  even  though  the  point 
had  been  decided.  As  the  case  of  Territory 
T.  Garcia,  supra,  is  contrary  to  these  authori- 
ties, we  must  decline  to  follow  it. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  with  directions  to  the  district 
court  to  sustain  tbe  d^urrer  to  the  Indict- 
ment; and  It  is  so  ordered. 

HAKNA,  G.  J.,  concurs.  PABEBB,  be- 
ing absent*  did  not  participate. 


M.  B.  GOLDENBERO  GO.  v.  EL  PASO  ft  & 

W.  CO.  (No.  1866.) 
(Supreme    Goart    of    New    Mexioo.  Not. 
17.  1917J 

(Syllabut  by  Court.) 
1.  Justices  or  the  Peace  <»140  ~  Ap- 
peal—Vauditt  OP  Rule  op  PsAoncE. 
In  appeals  from  a  justice  of  tbe  peace  court 
to  the  district  court,  rule  4  of  the  rules  of 
practice  for  the  district  courts  (14  N.  M.  7U» 
107  Pac.  xi),  providing  that,  if  appellant,  or 
plaintiff  in  error,  shall  not  procure  the  cause 
to  be  docketed  on  or  before  the  third  day  of 
the  term  at  which  tbe  return  shall  be  made, 
the  appdlee,  or  defendant  in  error,  mu,  on  mo- 
tion, have  the  cause  docketed,  and  the  appeal 
or  certiorari  dismissed,  or,  at  his  election,  he 
may  have  the  judgment  of  the  Justice  court 
affirmed,  is  In  aid  of  and  supplemental  to  the 
statute  (section  3222)  making  it  the  duty  of 
the  justice  of  the  peace  to  file  a  transcript  of 
hla  docket,  togfther  with  the  papers  in  tbe 
cause,  with  the  clerk  of  the  district  court  in  all 
appeal  cases,  and  section  3223,  it  the 

duty  of  the  derk  of  the  district  court  to  doc- 
ket tbe  cause,  and  is  therefore  not  in  conflict 
with  such  statutory  provisions,  and  not  In- 
valid. 
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S.  AFFBAL    ARB    EtoOB  ^1S7— KXttHV  tO 

Revibw— Default  Judoment. 
The  right  to  appeal  from  the  district  court 
to  the  Supreme  Court  inheres  In  any  part?  ag- 
Krleved  from  the  enti?  of  any  final  jadgment 
&  vnj  cML  action,  indading  default  Jnds menta, 
proTidins  aneh  apiteal  is  proMcnted  niuiln  alx 
montha. 

Appeal  from  District  Gourt,  Qiuy  Ooonty; 
I«lb,  Judge. 

Action  b7  the  M.  B.  Ooldoilwrg  Ckmpony 
against  the  El  Faao  A  Soothweatem  Compa- 
ny. From  a  deftivlt  Jndgment  In  the  district 
court  on  apiteal  from  a  judgment  In  justice's 
court  for  plaintiif,  defendant  appeals.  Af- 
firmed. 

On  February  2T,  1916,  the  appellee  filed  a 
complaint  ag^nst  appellaut,  In  the  justice 
court  of  pcednct  Na  1,  Quay  county,  seeking 
to  recoTer  damages  in  the  sum  of  $160.  The 
cause  was  tried  on  March  8th  following,  and 
a  judgment  rendered  against  appellant  In  the 
sum  of  $160  and  costs,  from  which  judgment 
appellant  pr^red  an  a^eal  to  the  district 
court,  flUng  an  appeal  bond,  whicb  was  ap- 
proved on  March  10, 1916. 

On  April  S;  1916.  app^]«e  flled  the  tran- 
script of  record  in  the  office  of  the  cleric  of  the 
district  court,  and  on  May  7,  1916,  obtained 
a  certtflcate  of  nonappearance  from  ttie  dis- 
trict clerk.  On  May  17th  the  district  court 
antwed  a  default  judgment  against  appelant 
ia  the  smn  of  $160,  and  costs  of  the  justice 
court  and  district  court,  frum  which  judgment 
appellant  prayed  and  was  allowed  an  appeal 
to  this  court 

Hawkins  &  FranltHn,  of  Bl  Paso,  Tex.,  and 
Xd  Mechem.  of  Alamogordo,  for  appellant 
B.  A.  Prentice,  of  Toeumcarl,  for  appellee. 

HANNA,  O.  J.  (after  stating  the  fiicts  as 
abOTe).  [1]  One  assignment  of  error  Is  pre- 
sented by  appellant's  brief  as  follows; 

"The  trial  court  erred  in  rendering  Judgment 
a^^nst  defendant  up<m  a  eertiflcate  of  aon- 
^n>a>raBea,  and  with  thair  neltal  that  the  d«- 
fandant  had  notperfected  its  appeal,  because 
under  section  3222  It  was  the  duty  of  the  jus- 
tice of  the  peace  on  or  before  the  first  day  of 
the  term  to  file  a  transcript  of  his  dodt^t,  to- 
gether with  the  papers  in  said  caase,  with  the 
clerk  of  the  district  court,  and,  under  section 
S£23,  it  was  the  duty  of  the  clerk  of  the  dis- 
trict court  to  docket  said  cause  on  or  before 
the  second  day  of  said  term,  and  the  defemlant 
was  not  in  duanlt  by  reason  of  failnre  of  ssid 
officers  to  perform  their  duties. 

Section  3222  provides  that  the  justice  of 
the  peace  shall  file  In  the  office  of  the  clerk 
of  the  district  court  a  tnmscript  of  all  en- 
trlas  made  in  his  docacet  relating  to  an  appeal- 
ed case,  togethn  with  aU  the  papers  relating 
to  the  suit,  on  or  before  the  1st  day  of  the 
next  term  of  said  court  Section  3223  pro- 
vides that  it  la  Uie  duty  ot  the  clerk  of  the 
district  court  to  docket  all  appeals  from  the 
justice  court  on  or  before  the  second  day  of 
the  term.  Appellant  contends  that  there  is 
nothing  In  the  law  relating  to  appeals  from 
justice  courts  to  the  district  courts  requiring 


appelant  to  file  a  transcript  and  have  the 
same  docketed  on  or  before  the  third  day  of 
the  twm ;  that  the  statutes  referred  to  mate 
It  the  du^  of  the  justice  of  the  peace  to  S& 
a  tranacri^  and  the  derk  to  docket  the  same, 
and  It  Is  not  ttie  duly  <^  appellant  to  procure 
the  flUng  of  the  transcript  Appellant  con- 
cedes that  by  rule  4  of  the  district  court  rules 
ftmnd  in  14  N.  M.  711, 107  Pac.  xl.  It  Is  pro- 
vided tiiat  In  causes  originating  In  probate 
courts  or  justice  courts  and  brought  into  the 
district  court  by  appeal  or  certiorari,  if  the 
appellant  shall  not  procure  the  cause  to  be 
docketed  on  or  before  the  third  day  of  the 
term  at  which  the  return  shall  be  made,  the 
appellee,  or  defendant  in  error,  may,  on  mo- 
tion, have  the  same  docketed  and  the  appeal 
or  certiorari  dismissed,  or,  at  his  election,  he 
may  have  the  judgment  below  affirmed  and 
judgment  rendered  for  the  same  with  costs 
against  appellant,  or  plaintiff  In  error,  and  his 
sureties.  As  to  this  rule,  appellant  urges 
that  it  Is  in  direct  c(mfllct  with  the  provision 
of  the  statute,  and  that  therefore  the  statutes 
should  control,  and  the  rule  must  be  changed 
to  conform  therewith. 

We  cannot  agree  with  this  contention  of  ap- 
pellant. The  rule  is  clearly  in  aid  of  the  stat- 
utes, and  not  In  MXifllct  therewith.  It  in 
effect  makes  It  the  duty  of  appelant,  or  plain- 
tiff in  error,  to  see  that  the  justice  of  the 
peace  complies  with,  the  statute  by  filing  his 
traztscrlpt,  and  puts  the  appellant  or  plaln- 
tur  in  error,  upon  notice  that  If  this  duty  of 
the  justice  of  die  peace  is  not  complied  with, 
and  the  cause  is  not  docketed  In  tiie  district 
court,  the  appellee,  or  defendant  in  error, 
may,  on  motion,  have  the  cause  docketed,  and 
the  appeal  or  certiorari  dismissed,  or,  at  bis 
election,  the  Judgment  affirmed.  The  statute 
did  not  aflcod  the  appellee,  or  detoidant  in 
ernMr,  and  rdled  in  this  reepect  and  we  there- 
fbre  conclude  that  the  rule  must  necessarily 
be  held  to  be  in  aid  of  the  statute  and  not  in 
conflict  with  it,  and  that  therefore,  both  may 
stand.  In  brief,  our  conclusion  Is  that  in  ap- 
peals from  a  justice  of  tlie  peace  court  to  the 
district  court  rule  4  of  the  rules  of  practice 
for  the  district  courts,  providing  that  tf  ap- 
pellant or  plalntUC  in  error,  shall  not  procure 
the  cause  to  be  docketed  oa  or  before  the 
third  day  of  the  term  at  which  the  return 
Shan  be  made,  the  appellee,  or  defendant  in 
error,  may,  on  motion,  have  the  cause  docket- 
ed, and  the  appeal  or  certiorari  dismissed,  or, 
at  Ills  election,  he  may  have  the  judgmait  ot 
the  justice  court  afflnned,  is  in  aid  and  sup- 
plemental to  the  statute  (section  3222)  mak- 
ing it  the  duty  of  the  justice  of  the  peace  to 
file  a  transcript  of  his  docket  together  with 
the  papers  In  the  cause,  with  the  clerk  of  the 
district  court  In  all  appeal  cases,  and  of  sec- 
tion 3223,  making  it  the  duty  of  the  <derk  of 
the  district  court  to  docket  the  cause,  and  la 
therefore  not  in  conflict  witii  such  statutory 
provisions,  and  not  invalid. 
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[1]  In  dlspoafsff  of  OA  can  on  Its  merits, 
we  taave  not  ororiooked  the  motion  of  aiqtd- 
lee  to  dismiss,  which  is  based  upon  the  ground 
that  no  appeal  can  be  tafcoi  im>a  default  Judg- 
ment, but  that  die  remedy  Is  by  motion  to 
s^  aidde  the  Judgment  In  tills  app^lee  is 
clearly  In  nror.  By  the  {oovlsions  <tf  our 
appelate  procedure  act  as  found  In  cbxpter 
77,  Laws  191S,  and  re-enacted  in  Ohapter  48, 
Ijaws  1917,  being  section  1  ct  the  later  act.  It 
Is  provided: 

"Within  six  months  from  the  entry  of  any 
final  judgment  in  an?  civil  action,  any  party 
aggrieved  may  appeal  therefrom  to  the  Su- 
preme Court  of  the  state." 

It  Is  to  be  observed  that  this  statute  pro- 
vides for  appeals  from  any  Judgment,  and 
does  not  exclude  default  Judgments.  This 
court,  in  passing  upon  a  similar  statute  as  to 
appeals  from  Justice  of  the  peace  courts,  held 
In  the  case  of  Faggard  v.  Cunningham,  18  N. 
M.  510, 138  Pac.  264,  that  the  defendant  may 
appeal  from  a  default  Judgment  rendered 
against  blm  by  a  Justice  of  the  peace.  The 
reasoning  in  that  case  would  clearly  apply  to 
the  situation  In  the  case  at  bar,  and  we  con- 
clude that  the  right  to  appeal  from  the  dis- 
trict court  to  the  Supreme  Court  inheres  In 
any  party  aggrieved  from  the  entry  of  any 
final  Judgment  In  any  dvll  actl<m,  Including 
default  Judgments,  providing  such  appeal  is 
prosecuted  within  six  months. 

For  the  reasons  stated,  we  find  no  error  In 
the  record,  and  the  Judgment  of  the  district 
court  is  therafrae  affirmed ;  and  It  is  ao  or- 
dered. 

BOBBBTS,  J.,  CODCUrrlng.  PARKER,  J., 
not  participating. 


KNTTDSON  v.  FENIHOBB  at  aL   (No.  774a) 
(Supreme  Court  of  Oklahoma.   Feb.  IS,  1016. 
Beheaiing  Denied  March  7,  1016.  Second 
Petition  for  Rehearing  Denied  Jan.  8, 

(BvUabut  by  the  Court.) 

1.  PusAOina  ^9290— Allboatioit  ov  Aoen- 
"  CT— Failube  to  Dent  xniDEa  Oath— Effect 

AS  Aduibsion. 

Under  nection  4759,  B.  L.  OkL  1910,  a  gen- 
eral allegation  of  authoriaed  agency,  will  be  pre- 
sumed to  be  an  agency  with  full  powers  legally 
conferred,  and  the  failare  to  deny  such  allega- 
tion under  oath  is  equivalent  to  an  admisaioa  in 
the  answer,  and  no  further  proof  of  the  agent's 
authority  is  required. 

2.  MOBTGAQES  «=>300  —  TkHDEB —EFFECT  TO 

ExTiNotnsH  Lien. 

A  tender  of  a  mortgage  debt  in  order  to  ex- 
tinguish the  mor^iage  lien  most  be  made  by  one 
having  the  right  to  make  it,  and  cannot  be  made 
by  a  stranger. 

S.  HoBiOAOKS  «=»300— ExTiNauisHnxnT  or 

LSBN — SUFFICIENCT  OF  TeNDEB. 

At  the  time  the  tender  la  made,  if  not 
made  by  the  orixinal  mortgagor,  it  must  clearly 
and  unequivocally  be  made  Known  to  the  ten- 
deree  that  the  tenderer  is  a  person  having  the 
legal  right  to  make  the  tender,  and  that  all  the 
rights  of  the  mortgagor  will  be  protected  by  an 


aceeptanoa  of  tiie  money  and  the  discharge  of 
the  mortgage. 

Commissioners*  Opinion.  Division  Na  4. 
Brror  from  District  Court.  Oklahoma  Coun- 
ty; George  W.  Clark,  Judge. 

Action  by  Anna  Knudson  against  George  O. 
Fenimore  and  others.  Judgmoit  lor  defend- 
ants, and  plaintiff  brings  error.  ROTeraed 
and  remanded,  with  directions. 

Kroeger  &  King,  Charles  West,  J.  L.  Hull, 
and  H.  H.  Hagan,  all  of  Oklahoma  City,  for 
plaintiff  in  error.  Welty  &  Orr.  of  Oklahoma 
City,  for  defendants  in  error. 


BOBBfiStTS,  O.  On  the  11th  day  of  June, 
1900,  the  defendants  iJ.  O.  Fenimore  and 
Pearl  Fenimore.  husband  and  wife,  borrowed 
of  the  plaintiff,  Anna  Knudson,  f 1,000,  and 
executed  and  delivered  to  her  their  promis- 
sory note  therefor,  due  two  years  after  date, 
at  8  per  cent.  Interest  per  annum,  and  to  se- 
cure the  same  they  executed  their  mortgage 
on  certain  real  estate  In  Oklahoma  City,  the 
mortgage  providing,  among  other  things,  for 
payment  of  10  per  cent,  attorney's  fees  if 
suit  should  be  commau»d  thereon.  At  the 
maturity  of  the  note,  June  11,  1909,  the  in* 
terest  was  paid  to  date,  and  the  time  o^ 
paymeoit  extended  six  months  at  the  sama 
rate  of  Interest.  At  the  time  the  interest 
was  paid,  the  note  and  mortgage  were  In 
tile  possession  of  the  American  NaUoDBl 
Bank  of  Oklahoma  City,  and  the  payment  of 
interest  and  extension  of  time  was  made 
and  through  the  bank.  At  the  second  ma- 
turity of  the  note,  which  was  December  11, 
1911,  or  within  a  few  days  thereafter,  de- 
fendant W.  H.  Sweatt  tendered  to  C.  W. 
Brooks  the  sum  of  91,040.$7,  as  payment  in 
full  of  said  mortgage,  which  was  refused  by 
Brooks,  as  he  then  stated,  for  the  reason 
that  he  demanded  flOO  attorney's  fees,  in  ad- 
dition to  the  amount  due  on  the  mortgage. 
It  appears  that  the  tender  covered  the  full 
amount  due  at  the  time,  and  the  trial  court 
found  as  a  fact  that  suit  bad  not  been  com- 
menced at  the  time  the  tender  was  made. 

This  action  was  commenced  to  recover 
Judgment  on  the  note  and  decree  of  foreclo- 
sure of  the  mortgage.  The  petition  is  the 
usual  form,  with  exhibits  attached,  and  al- 
leges that  the  defendants  Minetta  Sweatt 
and  W.  H.  Sweatt,  husband  and  wife,  claim 
to  have  some  right  or  Interest  In  the  said 
premises  covered  by  the  mortgage  of  this 
plaintiff,  but  plaintiff  states  that,  whatever 
said  Interest  may  be,  the  same  is  junior 
and  Inferior  and  subject  to  the  rights  of  this 
plaintiff  under  said  mortgage,  and  asks  that 
said  defendants  be  summoned  to  appear 
and  set  forth  their  Interest  In  said  property, 
if  any  they  have,  and  that  such  Interest,  if 
any,  be  sold  to  satisfy  the  claima  of  this 
plaintiff  under  said  mortgage. 

Plaintiff  prays  Judgment  against  all  flu 
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d^eodantB.  for  f 1.000  and  $196  attorney*! 
tees,  and  for  foredosnre  oi  the  mortgage. 
It  appears  tbat  the  petition  was  filed  on  the 
14tta  day  of  December,  1911,  and  mi  the  29th 
day  ct  AprU,  ^13,  the  def^idants  Fenlmore 
answered,  admitting  the  eiecutlon  of  the 
note  and  mortgage,  and  that  there  Is  dae  on 
the  note  the  som  at  $1,010.87.  hot  deny  that 
they  are  indebted  to  the  plalntlfl  In  the  som 
of  $1,050. 

On  the  19th  day  of  May,  1918.  the  de- 
fmdants  filed  their  first  amended  answer 
as  follows:  (1)  By  a  general  denial,  except 
as  to  such  matters  as  are  admitted ;  (2)  they 
admit  the  execution  of  the  note  sued  on; 
(3)  deny  that  they  are  Indebted  to  plalntlfl 
in  the  sum  of  $l,0SO  for  principal  and  Inter- 
est thereon ;  and  (5)  further  allege  that  the 
defendants  were,  on  the  14th  day  of  Decem- 
ber, 1911,  Indebted  upon  said  note  for  the 
principal  thereof  and  Interest  to  the  date  ac- 
crued In  the  aggregate  sum  of  $1,040.87,  and 
no  more;  (6)  that  on  the  14th  day  of  De- 
cember, 1911,  defendant  W.  H.  Sweatt  ten- 
dered to  C-  W.  Brooks,  the  authorized  agent 
of  Anna  Enudson.  the  sam  of  $1,040.87, 
which  the  plalntlfl,  through  her  agent,  O.  W. 
Brooks,  refused  to  receive;  (7)  they  tender 
said  amount  In  open  ooort,  and  ask  that  the 
plalntlfl  have  Jodgmoit  tor  said  sum  and  xto 
more;  (8)  they  pray  that  they  be  not  ad- 
Judged  Indebted  upon  said  note  and  mortgage 
beyond  the  som  admitted,  and  that  they  have 
such  other  and  further  relief  as  they  may  be 
entitled  to  In  equity.  On  the  20th  day  of 
Deoemb^.  1913,  defendants  filed  their  aec- 
<md  amended  answer:  (1)  By  general  denial, 
except  as  to  such  matters  as  are  admitted; 
(2)  admit  the  execution  of  the  note  and  mort- 
gage; (3)  doiy  that  they  are  indebted  to 
plalntlfl.  in  the  sum  of  ^,000  for  principal 
and  Interest  thereon;  (4)  admit  they  were, 
on  or  about  the  14th  day  of  Decanber,  1011, 
indebted  upon  said  note  for  the  principal 
thereof  and  interest  to  that  time  accrued, 
in  the  aggregate  sum  of  $1,040.87.  and  no 
more;  (5)  the  defendants  for  their  further 
answer  allege  that  between  the  11th  and  14th 
day  of  December,  1911,  the  defendant  W.  H. 
Sweatt,  tendered  to  C.  W.  Brooks,  the  au- 
tborized  agent  of  Anna  Enudson,  the  sum  of 
$1,040^,  which  the  plaintiff,  through  her 
agent,  €.  W.  Brooks,  refused  to  receive;  that 
in  making  said  tender  these  defendants  did 
not  require  of  G.  W.  Broote,  the  agent  of 
plaintiff,  that  he  deliver  to  said  defendants 
the  note  and  mortgage  sued  on.  that  he  give 
a  receipt  for  same,  or  that  he  do  anything 
except  receive  the  money.  Defendants  pray 
that  they  be  not  adjudged  indebted  upon 
said  note  and  mortgage  beyond  the  sum  ad- 
mitted as  herein  set  forth,  and  further  pray 
that  the  plaintiff  be  denied  the  right  to  fore- 
dose  said  mortgage,  but  that  the  said  mort- 
gage be  ordered  canceled  and  held  for  naught, 
and  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  proper. 


Sbr  r^ly  to  defendaatir  anawer,  plaintiff 
admlta  the  corim^  amount  due  on  the  note  to 
bo  91/M0L87,  and  prays  few  Judgment  and 
decree  u  alleged  In  the  petition. 

On  these  Issnea  the  case  was  tried  to  the 
court,  and  Judgment  rendered  against  all  the 
dtf  endanta  toe  the  amount  due  on  the  not^- 
foreclosure  refused  and  the  mortgage  canc^ 
ed.  Vrom  ttila  Judgment  plaintiff  appeals  to 
this  court 

The  first  contention  of  counsel  for  plain- 
tiff is  that  0-  W.  Brooks  was  not  the  agent 
Of  the  plaintiff  at  the  time  the  tender  was 
made.  From  the  evidence  we  would  be  In- 
clined to  favor  that  view  of  the  case,  but 
the  answer  alleges  that  he  was  the  authoriz- 
ed agent  of  the  plaintiff,  and  that  allegation 
is  not  denied  under  oath,  and  therefore  must 
be  taken  as  admitted. 

[1]  It  Is  a  well-settled  rule  In  this  state, 
nnder  section  4759,  Rev.  Laws  1010,  that  a 
general  allegation  of  authorized  agency  will 
be  presumed  to  be  an  agency  with  full  pow- 
ers legally  conferred,  and  the  failure  to 
deny  such  allegation  under  oath  Is  equivalent 
to  an  admission  In  the  answer,  and  no  fur- 
ther proof  of  the  agent's  authority  is  re- 
quired. Mitchell  V.  Knudston  Land  Co.,  19  N. 
D.  736,  124  N.  W.  946;  Baird  Inv.  Co.  T. 
Harris,  209  Fed,  297,  126  C.  U  A.  217. 

Several  other  grounds  for  reversal  are  pre- 
sented and  earnestly  argued  by  counsel;  but, 
as  we  look  at  the  case,  It  will  only  be  neces- 
sary to  consider  one  of  them,  which  Is  that 
neither  the  allegations  nor  the  proof  show 
that  W.  H.  Sweatt  was  authorized  to  make 
such  a  tender  as  to  effect  or  create  a  dis- 
charge of  the  mortgage.  That  Instrument 
was  executed  by  the  Fenimores.  In  their  sep- 
arate answer  they  expressly  admit  the  ex- 
ecution of  the  note  and  do  not  deny  the  ex- 
ecution of  the  mortgage,  which  Is  equivalent 
to  an  admission.  They  also  admit  the  sum 
of  $1,040.87  was  due  thereon,  on  the  14tb 
day  of  December,  1911,  and  pray  that  they 
be  adjudged  to  pay  that  amount  The  de- 
fendants Fenimore  do  not  admit  the  author- 
ity of  W.  H.  Sweatt  to  make  a  tender  for 
them.  So  far  as  their  separate  answer  goes, 
they  are  the  only  persons  Interested  In  the 
matt^,  and  all  other  persons  would  seem  to 
be  interlopers.  It  is  true,  the  plaintiff's 
petition  alleges  that  the  defendants  Sweatt 
claim  to  have  some  Interest  in  the  premises 
covered,  by  the  mortgage,  and  p(latntlfl  prays 
that  they  be  summoned  to  ai«)ear  and  make 
known  their  interest  in  said  property,  if  they 
have  any,  but  in  their  several  answers  they 
fail,  neglect,  or  refuse  to  state  what  Interest 
they  have  In  said  property,  and  in  fact  do 
not  cialm  that  they  have  any  interest  therein, 
either  personal,  or  as  the  agents  of  the 
mor^gors.  Even  If  we  admit,  as  a  matter 
of  fact,  that  Brooks  was  the  agent  of  the 
plalntlfl,  and  bad  perfect  right  to  collect  the 
money,  there  Is  no  allegation,  and  no  evidence 
whatever  tending  to  show,  that  he  knew,  or 
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had  any  reason  to  believe,  that  Sweatt  bad 
any  Interest  in  the  transaction  at  tbe  time 
the  tender  was  made,  dtber  as  principal  or 
agent  Counsel  for  defendants  may  claim 
tliat  the  answers  allege,  and  therefore  show, 
that  the  defendants  Sweatt  admit  their  lia- 
bility on  the  note,  or  rather  for  the  debt  se- 
cared  by  the  mortgage,  but  It  must  not  be 
overlooked  that  the  first  answer  was  filed  by 
the  Fenlmores  only,  15  months  after  the 
petition  was  filed,  and  no  such  confession  or 
statement  is  found  therein.  The  first  admis- 
sion of  the  Sweatts  as  to  their  liability  for 
the  debt  is  found  in  the  answer  of  all  the 
defendants  oa  the  19th  day  of  May,  1913,  IS 
months  after  tender  was  made.  This  is  the 
first  Intimation  or  notice  that  the  plaintiff, 
or  her  alleged  agent,  Brooks,  had  of  the  fact 
that  the  Sweatts  made  any  pretentions  of 
liability  for  the  debt,  and  the  answer  In 
that  particular  is  indefinite,  uncertain,  and 
amounts  simply  to  a  conclusion.  If  anything, 
but  certainly  nothing  more.  They  admit  the 
defendants  are  Indebted  to  piaintUf  In  the 
sum  of  $1,040.80,  but  do  not  say  which  de- 
fendants— a  sort  <tf  hit  it  if  It's  a  deer,  and 
miss  It  if  it's  a  calf,  admission.  There  is 
no  reason  or  equity  In  the  contention  that 
the  defendants  brought  themselves,  or  the 
plalntlfC,  within  the  harsh  rule  that  a  refus- 
al by  a  creditor  of  a  tender  of  the  amonnt 
due  on  a  debt  secured  by  mortgage  or  other 
lien  operates  to  relinquish  and  dlsdiarge  the 
lieu,  when  made  by  the  proper  person,  to 
the  creditor  or  his  agent  duly  authorized  to 
receive  the  same. 

[2,  3]  Leaving  out  the  question  of  the  agen- 
cy of  Brooks,  there  Is  nothing  in  this  case 
that  even  tends  to  show  that  Wm.  H.  Sweatt 
brought  himself  within  the  rule  authorizing 
him  to  make  this  binding  tender.  The  most 
that  can  possibly  be  said  is  that  there  is  some 
intimation  in  the  evidence  that  his  wife  was 
some  time,  for  some  purpose  unknown,  the 
grantee  of  the  Fenlmores,  but  there  Is  noth- 
ing to  show  that  the  plaintUT,  Brooks,  knew 
of  tbat  claim  at  the  time  the  tender  was 
made,  nor  until  it  came  out  in  the  evidence 
at  the  trial  more  than  two  years  after  the 
tender.  The  rule  as  laid  down  in  2  Jones  on 
Mortgages,  |  896  et  seq.,  is  that  a  tender  of  a 
mortgage  debt,  in  order  to  extinguish  the 
mortgage  lien,  must  be  made  by  one  having 
the  right  to  make  it,  and  cannot  be  made  by 
a  stranger,  and  that  "a  mere  stranger  has  no 
right  to  tender  money  to  discharge-  an  in- 
cumbrance <m  the  prt^rty,  or  redeem  it." 
One  of  the  earliest  cases  In  this  country, 
holding  that  a  tender  of  the  money  due  on  a 
mortgage  dischaiqies  the  lira,  is  Kortright 
V.  Cady,  21  N.  T.  343,  78  Am.  Dec.  146.  In 
a  later  case  the  Supreme  Court  of  New  Tork 
(Harris  v.  jex,  66  Barb.  [N.  Y.]  237),  says: 

"In  the  case  of  Kortright  v.  Cady,  21  N.  T. 
343  [78  Am.  Dec  146]  it  was  held  that.a  tender 
of  the  money  due  on  a  mortgage  dlBcharged  the 
Hen,  although  the  tender  was  not  subsequently 
kept  good.  It  is  plain  tbat  this  Is  a  somewhat 
harsh  i^dple;  and  It  should  not  be  pressed 
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beyond  its  strict  limits.  It  rests  upon  the 
familiar  doctrine  that  the  bond  is  the  priocipal* 
and  the  mortgage  is  the  collateraL  Now  while 
this  is  the  legal  principle,  yet  la  modern  times 
and  in  the  comm<Hi  understanding  of  men,  a 
contrary  view  prevails.  It  is  the  seeurity  oo  the 
land,  and  not  the  responsibility  of  the  tebtor,  to 
wliich  men  look  in  taaing  mortgages.  The  facil- 
ity of  transferring  real  estate  and-  mortgages 
results  frequently  in  ignoring  the  original  mort- 
gagor and  treatuig  the  lien  on  the  land  as  the 
only  tblDK  of  real  value.  To  hold,  then,  that  a 
mere  tender,  without  actual  payment,  is  a  dis- 
charge of  the  lien  may  someames  operate  very 
unjustly.  It  is  important,  then,  to  inquire  who 
has  the  right  to  make  a  tender  which  shall  have 
this  very  serious  effect  To  ascertain  this,  it 
may  be  well  to  examine  the  authorities  cited  in 
Kortright  v.  Cady.  The  first  is  that  of  Jackson 
V.  Crofts,  18  Johns.  [N.  Y.]  110.  In  tbat  case  the 

fiarty  who  made  the  tender,  on  its  refusal,  depos- 
ted  the  mon^  tendered  with  another  person,  to 
be  delivnred  to  the  mortgagee,  so  that  there  wsg 
more  than  a  mere  tender.  In  Mnritt  v.  Lam- 
bert, 7  Paige  EN.  Y.]  844.  the  tender  was  made 
by  the  mortgagor ;  but  the  chancellor  held  that 
the  Hen  was  not  discharged.  In  Edwards  r. 
Farmers'  Fire  Insurance  &  Loan  Co^  21  Wend. 
[N.  Y.]  407,  and  Id.,  26  Wend.  [N.  Y.]  641,  the 
tender  was  by  the  mortgagor.  The  case  ol 
Amot  T.  Post,  6  HIU  tN.^.]  66,  in  which  the 
tender  was  made  by  a  purchaser  under  a  sher- 
iff's deed,  wta  reversed  in  2  Denio  [N.  Y.]  344. 
In  the  case  of  Kwlrigbt  v.  Cady  the  tender  was 
made  by  the  holder  of  the  equity  of  redemption. 
Whether  or  not  he  had  assumed  a  personal  lia- 
bility to  pay  the  debt  does  not  appear.  But  the 
reasoning  in  that  ease  is  tbroi^lioot  bssed  oa 
the  right  of  the  mortgagor  topay  bis  debt  And 
the  court  coustantb  speak  of  the  right  to  make 
a  tender  as  belonging  to  tiie  debtor.  Thus,  at 
page  366  of  21  N:  ^  [78  Am.  I>e&  1461.^Tbe 
mortgagor  has  the  same  right  after  as  before  a 
default  to  pay  his  debt  and  so  clear  his  estate 
from  fncambrances.*  Tender  Is  equivalent  to 
paymmt  as  to  all  things  wUdi  are  hieidentri 
and  aoeeasoriel  to  the  debt.* 

"Now  certainly  it  would  not  be  claimed  that 
a  mere  stranger  to  the  contract  could  make  a 
tender  of  the  debt  to  the  creditor  which  would 
have  any  validity.  An4  such  a  tender— tbat  is, 
a  traider  made  by  a  mere  stranger^  refused, 
could  not  have  the  effect  of  'payment  as  to  all 
things  which  are  Incidental  and  accessorial  to 
tbe  debt*  It  is  important  to  keep  this  in  view; 
that  is,  that  a  tender  cannot  be  made  by  a  mere 
stranger  to  the  contraat  so  as  to  obUge  the 
creditor  to  accept  it 

"What  right,  then,  has  the  owner  of  the  eqdt- 
ty  of  redemption  wbo  bas  not  assumed  the  debt 
personally?  He  has  just  what  the  name  which 
designates  him  implies ;  the  equity  of  redemp- 
tion. Tbat  is,  he  has  the  right  to  redeem  tbe 
land  from  the  lien.  But  how  is  tbe  land  to  be 
redeemed  from  the  lien  of  tbe  mortgage?  Not  I 
suppose,  by  a  mere  tender  which  ia  not  kept 
good,  but  by  actual  payment  or  by  bringing  the 
money  Into  court  for  tbe  purpose  of  payment 
The  mare  owner  of  the  equity  of  redemption 
owes  no  debt  It  cannot  be  said  In  respect  ttf 
him,  as  it  Is  said  in  Kortright  v.  Ga^,  21  N.  Y. 
at  page  366  [78  Am.  Dec  146]:  *The  creditor 
by  refusing  to  accept  does  not  forfdt  his  right 
to  tbe  voT  thing  tendered,  but  he  does  lose  all 
collateral  benefits  and  securities.'  For  the  cred- 
itor, if  be  refuses  to  take  ttie  money  fran  the 
owner  of  the  equity  of  redemption,  cannot  recov- 
er it  from  him.  It  is  the  redemption  of  a  Hen, 
not  the  payment  of  a  debt  wbli^  his  tender  is 
to  accompbslL  There  la  no  debt  at  least  from 
him,  and  therefore,  as  It  seems  to  me,  his  mere 
tender  does  not  discharge  the  mortgsge  Hen.  He 
has  tbe  ritbt  to  tedeon ;  bot  he  must  redeem  hf 
actual  payment 

"But  there  is  a  further  connderation.  The 
equity  of  redemption  wa^  in  this  case,  conveyed 
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■object  to  the  payment  of  the  mortgOBes.  Hie 
land  wu  thereby  made  the  primary  fond  for 
payment    The  original  debtor  ha«  become  a 

?.aa8i  surety,  bavins  a  right  to  insist  on  the  en- 
orcement  of  the  debt  out  of  the  land.  33ie  hold- 
er of  the  equity  of  redemption  cannot  even  dia- 
pnte  the  validity  of  tiie  mortgil4te>  '  Freeman  t. 
Auld,  44  N.  y.  GO.  The  land,  or  so  much  aa  is 
net^ssary  is  (as  it  were)  appropriated  to  the 
payment  of  the  mortgages.  If,  therefore,  under 
■neh  drenotBtanees,  the  owner  of  the  equity  of 
redemption  were  permitted  to  discharge  the  Uen 
by  a  mere  tender  without  payment,  great  injury 
would  be  done.  For  instance,  in  the  present 
case,  Jez  took  the  land  sahject  to  the  mortgages. 
It  is  reasonable  to  auppoae  that  in  so  doing  be 
deducted  their  amount  from  the  value  of  the 
land  agreed  apon.  The  land,  then,  is  primari- 
ly liable  for  the  debt  That  is,  Poillon  has  a 
r^ht  to  inaiat  upon  the  coUection  of  the  debt 
first  out  of  the  land.  Kow  if  by  a  mere  tender 
Jex  has  discharged  the  lien,  then  all  the  rigbts 
of  the  mortgagee  seem  to  have  gone.  He  cannot 
ana  J«z ;  lor  Jex  narar  asaomed  the  debt  He 
cannot  enfoxoe  the  Uen  I  tot  that,  .by  the  suppo- 
aiUon,  is  discharged.  Be  cannot  sue  Poillon ; 
for  by  the  discharge  of -the  primary  fund  Poil- 
lon. who  has  become  a  quasi  surety,  must  be 
released.  The  reaolt  ia  that  Jex  retains  the 
whole  of  the  mortgage  for  which  he  has  paid 
nothing,  and  the  mortgagee  loses  his  debt  Un- 
less the  clearest  principles  of  law  require  It, 
we  ought  not  to  work  oat  such  injustice." 

We  quote  tbls  case  fully  for  the  purpose 
of  fixing  the  fact  that  nnder  this  harsh  rule 
the  tender  must  be  made  by  the  proper  party, 
and  It  necessarily  follows  that  if  made  by  an 
actually  author^ed  party,  the  tenderee  Is 
entitled  to  know  that  fact  at  the  time  the 
tender  la  made;  otherwise,  bow  could  he 
possibly,  In  justice,  be  bo  and  by  the  tender? 
We,  therefore,  lay  this  down  as  a  positive 
rule  that  at  the  time  the  tender  Is  made. 
If  not  made  by  the  original  mortgagor,  It 
most  clearly  and  nneqtilvocally  be  made 
known  to  tbe  tenderee  that  the  tenderer  la 
a  person  having  the  legal  right  to  mahe  the 
tender,  and  that  all  the  rights  of  the  mort- 
gagor will  be  protected  by  an  acceptance  of 
the  money  and  the  discharge  of  the  mort- 
gage. In  Sinclair  t.  Learned,  51  Mtcb.  339, 
16  N.  W.  874,  tbe  Sapreme  Oonrt  ot  Iowa 
say: 

"The  tender  proposed  to  be  proved  appears  to 
have  been  made  by  the  plaintilf.  Tbe  objection 
to  it  was  that  the  plaintiff  was  not  in  position 
to  make  it  He  was  not  mortgagor  or  the  gran- 
tee of  tbe  mortgagor,  or  in  any  manner,  at  that 
time,  interested  In  the  eoulty  of  redemption. 
*  *  *  There  was  no  offer  to  shew  that  the 
tender  was  made  for,  or  In  the  interest  or  at 
tbe  request  of,  the  mortgagor.  It  was  therefore 
made  by  tme  who,  as  between  the  mortgagor 
and  mortgagee,  was  a  stranger  to  their  dealings, 
and  an  mtermeddler.  Nothing  ia  plainer  than 
that  each  a  person  has  no  right  of  redemption. 
If  the  mortgagee  had  accepted  the  money,  he 
could  not  afterwards  have  claimed  rights  under 
the  mortgage ;  but  it  ia  asanmed  that  he  refused 
It,  and  thla  he  dearly  hul  a  right  to  do." 

In  the  aUth  ayllabue  of  HcDongald  v. 
Doagherty,  11  Ga.  670,  It  Is  said: 

"A  tender,  to  be  a  bar,  should  ha  made  by  the 
debtor  or  hia  legal  representative,  and  not  by 
a  stranger.** 

Tlie  opinion  of  the  eourt  fully  sustains  tbe 
doctrine. 

In  Mahler  t.  Newbaur  et  al.,  32  CaL  16S, 

leep^i 


91  Am.  Dec.  071,  the  headnotes  are  aa  fol- 
lows: 

"A  party  having  no  interest  In  the  mortgaged 
premises  or  In  the  tender  made,  has  no  right  to 

3 lake  a  tender  on  his  own  behalf  of  the  amount 
ue  on  the  mortgage. 

"When  a  tender  of  the  amount  due  on  a  mort- 
gage is  made  by  a  stranger,  and  not  the  party 
m  interest,  the  creditor  must  be  informed  on 
whose  behalf  it  is  made;  and,  if  not  so  inform- 
ed, the  tender  ts  invalid." 

In  the  body  of  the  opinion  they  fully  and 
completely  sustain  the  rule  herein  laid  down. 

In  a  very  recent  case,  Brunswick  Bealty 
Co.  V.  University  Inv.  Co.,  43  Utah,  75,  143 
Pac.  60S,  the  court  says: 

"In  no  event  can  the  appellant  insist  thst,  as 
the  purchaser  of  the  equity  of  redemption,  with- 
out sssumiog  payment  of  the  debt,  it  could,  by 
its  tender,  discharge  the  premises  from  the  mort- 
gage lien.  Tbe  appellant  was  a  stranger  to  the 
contract  between  tbe  trust  company  and  the 
Carpenters,  its  grantors,  and  hence  the  only  ef- 
fect tbe  tender  would  have  would  be  to  stop  in- 
terest on  tbe  debt  and  to  prevaot  the  recovery 
of  coats  and  attorney's  fees. ' 

Hunt  OIL  Toider,  in  Bectlm  S78,  uses  tbe 
following  language: 

"A  toider  by  a  mere  stranger  win  not  dia- 

charge  the  lien  of  a  mortgage.  Where  mortgag- 
ed premises  are  conveyed  to  a  purchaser  sub- 
ject to  a  mortgage,  but  without  any  assumption 
of  the  debt  by  bim,  a  tender  by  such  owner  of 
the  equity  of  redemption  will  not  discharge  the 
lien.  As  between  toe  mortgagor  and  the  pur- 
chaser of  the  legal  estate,  the  mortgage  debt  Is 
part  of  the  consideration,  and  the  land  is  the 
primary  fund  for  the  payment  of  the  mortgage 
debt  Hence  a  purchaser  cannot  be  permi  rtted 
to  discharge  the  lien  of  the  mortgage  by  a  mere 
tender  without  payment  If  he  desires  to  pay 
the  mortgage  debt  so  as  to  free  his  land,  and  the 
mortgagee  refoses  the  money,  he  has  his  remedy 
in  equity  to  compel  a  discharge  of  the  mortgage, 
and,  by  Keeping  the  tender  good  and  bringing  the 
money  Into  court  for  the  purpose  of  the  pay- 
ment, he  stops  the  running  of  interest,  and  sub- 
jects the  mortgogee  to  the  coats  of  the  suit  Or 
in  a  suit  to  foreclose  he  may  plead  tiie  tender  as 
a  defense  and  bring  the  money  into  court  with 
Uke  effect" 

In  Grafflln  et  al.  t.  State  et  aL,  103  Md. 
171,  63  Atl.  873,  7  Ann.  Cas.  1061,  (uw  of  the 
headnotes  Is  as  follows: 

"In  order  to  extinguish  the  lien  of  a  mortgage 
by  a  tender  of  tbe  amount  due  at  maturity  and 
its  refuaal  by  the  mortgagee,  the  tender  must  be 
made  by  a  person  who  haa  a  right  to  pay  the 
debt ;  such  as  the  debtor  himself,  or  the  holder 
of  the  title  to  the  property  mortgaged,  or  the 
holder  of  some  aubseqne&t  lien  having  an  equity 
of  redemption.  The  tender  of  the  debt  by  a 
stranger  does  not  extinguish  the  Hen  of  the 
mortgage." 

Ia  the  body  ot  the  case  tlte  court  states  Its 
reasons  for  so  hol^nf  la  the  following  lan- 
guage; 

"In  the  first  place  the  plea  doea  not  aver  that 
the  guaranty  company  was  the  owner  of  the 
equity  of  redemption  in  tbe  mortgaged  property, 
or  that  tbe  company  occupied  any  other  relation 
.to  the  t>roperty  or  the  liens  upon  it  that  would 
entitle  it  to  tender  to  tbe  holder  ot  the  first 
mortgage  tbe  amount  due  thereon.  The  plea 
sets  up  simply  the  fact  that  the  guaranty  com- 
pany, a  mere  stranger,  tendered  to  the  holder  of 
the  first  mortgage  the  amount  due  thereon, 
whereby  man  the  holder's  refusal  to  accept  pay- 
ment, the  lien  ot  the  first  mortgage  was  extin- 
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giMhtA  and  Oe  seeoiid  mortgage  tbennpmi  be- 
came the  flrat  mortgage^  It  may  be  conceded 
that  if  there  ia  a  tender  of  the  mortgage  money 
at  the  time  and  in  the  manner  prescribed  in  the 
condition  of  the  mortgage,  and  the  mortgagee  re- 
fnaea  to  receive  it,  the  condition  is  complied 
with  and  the  mortgagee  most  lose  his  eecuritj 
upon  the  land,  which  was  merelr  collateral  to 
the  debt,  although  the  mortgagor  may  be  still 
liable  for  the  money.  Merritt  v.  Lambert,  7 
Paige  [N.  Y.]  S44;  28  Am.  &  Eng.  EncyL  U 
13.  Bat  to  prodnee  such  a  result  the  money 
really  due  mast  be  tendered  by  a  pereon  having 
a  right  to  make  the  tender,  becanse  a  valid  ten- 
der  can  only  be  made  by  the  person,  or  the  agent 
■of  the  person,  who  has  a  rignt  to  pay  the  debt ; 
[as  the  debtor  himself  or  bis  representatives,  or 
-the  bolder  of  the  title  to  the  estate  or  property 
on  which  tbe  debt  is  a  lien,  or  the  holder  of 

Gome  subsequent  lien  having  an  equity  of  re- 
emption— a  tender  by  a  strainer  is  not  good. 
28  Am.  A  Eng.  £ncyL  L.  S4." 

Prom  tbe  foregolDg  it  must  be  apparait 
tiiat  DO  such  tender  was  made  as  would  ef- 
fect a  discharge  of  tbe  mortgi^  Uen. 

B/  tJielr  answer  tbe  defendants  confessed 
the  amount  of  $1,040.87  to  be  due  on  the  note 
bn  tbe  14th  day  of  Decendier,  Idll.  That 
admission  should  be  accepted  by  the  court 
as  the  true  amount  due  at  that  time,  and 
was  tbe  amount  for  which  judgmotkt  and  de- 
cree of  foreclosure  should  have  been  render- 
ed, and  the  court  committed  error  In  not  so 
doing.  The  judgment  tbe  trial  court 
irtionld  therefore  be  reversed  and  remanded 
to  the  district  court  of  Oklahoma  county, 
wltb  directions  to  that  court  to  set  aside  Its 
Judgment  therein  and  enter  Judgmmt  against 
tbe  defendants  for  the  sum  of  91.010.87,  with 
Interest  thereon  at  8  per  cent  tcom  the  l^th 
day  of  May,  1918.  and  further  decreeing  said 
mortgage  to  be  a  prior  Hen  on  the  property 
Involved,  and  that  the  same  be  foreclosed  and 
the  property  ordered  sold,  as  provided  by 
law,  for  tbe  payment  of  said  Indebtedness, 
and  that  said  court,  in  the  exercise  of  its 
equitable  Jurisdiction,  disallow  the  claims  of 
plaintiff  for  attorney's  fees. 

PBB  GUBIAIL  Adopted  In  whoia 


STATE  EXCH.  BANE  OF  ELK  CITY  v. 
NATIONAL  BANK  OF  OOHUERGE  OP 
ar.  LOUIS,  MO.,  et  al.    (Na  8112.) 

(Supreme  Court  of  Oklahoma.   Nov.  6,  1917.) 

(SyUaiua  hy  the  Court.) 
1.  Aptkal  ahd  Ebbob  <|=9664(3)— Tna  fob 

SEBVINQ  C&SB-MAnE— EXTSnSION. 

An  order  made  by  the  trial  court  extending 
the  time  for  making,  serving,  and  settling  a 
case-made  beyond  tbe  period  of  6  months  within 
which  an  appeal  may  be  had  is  a  nullity,  but 
does  not  operate  to  prevent  tbe  subsequent  mak- 
ing of  a  valid  order  of  extension.  Tbe  trial 
coart  may,  afterwards  and  before  tbe  expiration 
of  an  eztensfou  theretofore  properly  allowed, 
extend  and  limit  such  time  to  a  date  within  tbe 
9  months  allowed  for  appeaL 
e.  AvvEXL  AiTD  Ebbob  «39564j[3),  9S6(2)  — 

Settlemewt  or  Case-Made— Extension  or 

Time— Notice— Review  . 
The  trial  court  may  ratend  and  limit  the 
'tfme  for  making,  servii^,  and  settling  a  case- 


made  without  notice  to  the  appellee  and  with- 
out the  appellee  being  present  at  the  time  the 
order  Is  made,  and  the  finding  of  the  trial 
court  that  good  cause  Is  shown  cannot  be  re- 
viewed on  appeal. 

Commisslonera'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Beckham  County ; 
T.  P.  Clay,  Judge. 

Action  between  the  State  Exchan^  Bank 
of  Elk  City,  Okh,  and  the  National  Bank  of 
Commerce  of  St  Louis,  Mo.,  and  others. 
Judgment  for  the  latter,  and  the  former 
brings  error.  Motion  to  dlamlas  appeal  de- 
nied. 

Keaton,  Wella  &  J(duwt(»i  of  Oklahoma 
Clty»  and  B.  N.  LlnvlUe  and  Frank  Ll  Wll- 
llama,  both  of  Elk  CUj^  for  plaintiff  In  error. 
Asp,  Snyder,  Owen  &  I^brand,  of  Oklahoma 
City,  E.  H.  Olpson,  ot  Sayre,  and  EchiOB  & 
Merrill,  of  Elk  City,  for  defendants  In  enor. 

STEWART,  O.  Defendants  In  error  filed 
motion  to  dlunlsa  the  aK»eal  in  thU  case, 
setting  np  tbe  following  facts  ^wn  by  the 
record,  to  wit:  The  motion  for  new  trial  was 
overmled  Seiptuuber  S8,  and  Judgment 
rwdwed  for  defendant  In  error,  Ot»  conit  on 
motion  allowing  the  plaintiff  in  error  60  day* 
from  the  28th  day  of  September  within  which 
to  make  and  serve  caae>mad&  On  the  aotb 
day  of  October,  1916,  on  motion  of  ttie  lOain- 
tiff  In  error,  tbe  court  made  an  ordw  ex- 
tending the  time  for  an  addltl(mal  pwlod  ot 
30  days.  On  tibe  24th  day  ot  November,  1&16, 
the  plaintlfl  In  error  obtained  an  extension  of 
60  days  from  the  time  theretofore  granted. 
On  the  2Sth  day  cf  January,  1010,  the  plain- 
tiff obtained  a  fnrtber  extension  of  40  days, 
the  defendant  in  error  to  have  10  days  there- 
after in  which  to  mggest  amendments,  the 
case  to  be  settled  upon  0  daji*  writtoa  notice 
by  either  party,  ^m  total  extouUms  given 
amounted  to  100  days,  not  eompiUlng  tlie  time 
allowed  to  suggest  amwdments  and  settle  tiie 
case.  It  appears  from  the  record  that  on  the 
14th  day  <^  February,  1916,  on  application 
ot  the  idaintlfls  In  error,  tbe  court  made  an 
order  by  whldi  the  order  of  January  28, 1916, 
was  "modified  and  limited,**  and  the  plnlntlff 
in  error  given  until  the  Ist  day  of  Mardi, 
1916,  within  which  to  make  and  serve  case- 
made,  the  defendant  In  error  to  have  until 
March  10,  1916,  within  which  to  suggest 
amendments,  the  case-made  to  be  settled, 
signed,  and  certified  on  or  before  the  16tb  da.T 
of  March,  1916,  upon  wrlttra  notice  by  either 
party.  Tbe  case-made  was  served  and  set- 
tled upon  notice  duly  given  within  the  time 
allowed  by  the  order  of  the  14th  day  of  Feb- 
ruary, 1916.  Petition  in  error  was  filed  in 
this  court  CD  March  2S,  1916,  and  within  the  6 
months  allowed  by  law. 

It  Is  contended  by  the  defendant  In  error 
that,  under  the  terms  of  the  order  made  July 
28,  1916,  the  defendant  In  error  had  until  tbe 
15th  day  of  April.  1916,  within  which  to  sug- 
gest ammdmenta,  such  time  b^g  beyond  tbe 
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period  allowed  by  law  within  wblch  the  ap> 
peal  could  be  filed  in  tlus  court,  and  that  the 
trial  court  had  no  authority  to  modify  or 
limit  the  time  so  allowed;  that  the  order  of 
February  16,  1016,  was  without  authority; 
and  that  the  case-made  was  not  duly  served 
and  settled  as  required  by  law.  It  is  claimed 
by  defendants  In  error  that  they  had  no  no- 
tice of  the  motion  acted  upon  by  the  court  on 
February  14,  1916.  The  order  recites  the 
presence  of  both  parties,  but  In  a  supplemen- 
tal certificate  to  the  case-made  procured  on 
motion  of  the  defendants  In  error,  the  trial 
Judge  states  that  he  has  no  personal  recol- 
lection aa  to  whether  or  not  counsel  for  the 
xespective  parties  were  present 

Section  5246,  R.  L.  1910,  authorizes  the 
court.  In  which  any  case  has  been  tried  and 
tinally'  determined,  from  time  to  time,  to 
make  orders  extrading  the  time  for  making 
and  serving  a  case  and  for  the  filing  of  pro- 
ceedings In  error,  not  beyond  the  C-month 
period  allowed  by  law  for  appeals.  The 
fitatntes  do  not  require  that  the  appellee 
bare  notice  of  an  application  to  extend  time, 
and  it  Is  laid  down  as  the  law  of  this  court 
In  the  syHabns  of  Coartn^  r.  Moore,  151 
Pac  UTS: 

"It  is  not  necessary  that  the  appellee  have 
notice  of  the  application  to  extend  the  time  to 
make  and  Berve  a  case-made,  and  the  finding 
of  tlie  trial  Judge  that  good  caosa  has  been, 
shown  is  a  finmng  of  fact  that  this  court  cannot 
review." 

[1]  This  court,  as  well  as  the  Criminal 
Oouit  of  Appeals,  has  held  In  numerous 
cases  tliat  the  order  of  the  trial  Judge  grant- 
ing an  extension  of  time  to  make  and  serve 
a  case-made  beyond  6  months  from  the  date 
of  Judgment  Is  a  nullity  and  void.  Reed  v. 
Wolcott,  40  OkL  451,  130  Fac.  S18u  Gum- 
miugs  V.  Tate  et  al.,  47  Okl.  54,  147  Pac. 
304;  Sommer  v.  Harn  et  pi.,  47  OkL  249,  147 
Pac.  1108;  Ck>urtney  v.  Moore,  151  Pac  1178; 
State  V.  Coyle  et  aL,  11  OkL  Cr.  637,  1!50 
Pac  80.  It  must  therefore  follow  that  the 
order  of  the  trial  court  of  January  28,  1916, 
In  which  additional  time  of  40  days  was  giv- 
en, is  null  and  void. 

It  does  not  follow,  however,  that  the  trial 
court  did  not  nave  authority  afterwards  and 
before  the  expiration  of  the  extension  of  the 
time  properly  allowed  to  make  a  valid  oraer 
extending  time.  The  order  of  January  28, 
1916,  being  absolutely  void,  must  be  treated 
as  If  the  same  were  not  made,  but  the  mak- 
ing of  the  void  order  did  not  prevent  the 
court  from  afterwards  making  a  valid  one. 
The  order  of  February  14,  1916,  in  which 
the  time  of  plaintiffs  In  error  to  mate,  serve, 
and  settle  case-made  was  extendeu  and  lim- 
ited to  15th  day  of  March,  1916,  Is  valid,  as 
the  time  for  appeal  did  not  expire  till  March 
28,  1916,  and  the  order  was  made  before  the 
expiration  of  the  time  properly  allowed  by 
the  order  of  November  24,  1915. 

[2]  It  being  settled  in  this  court  that  It 


Ja  not  necessary  to  notify  the  appellee  of  au 
application  to  extend  the  time  to  make  and 
serve  case-made,  it  ia  immaterial  whether  or 
not  the  defendants  in  error  were  notified 
or  were  present  at  the  time  the  court  made 
the  order. 

The  case-made  was  duly  served  and  set- 
tled and  appeal  perfected  as  required  by 
law.  The  motion  to  dismiss  Is  denied,  and, 
it  appearing  that  the  plaintiff  In  error  has 
filed  brief  on  the  merits,  the  defendants  In 
error  are  allowed  30  daya  to  file  answer 
brief. 

PER  CURIAM.  Adopted  In  whole. 


SOIOTO  OIL  CO.  et  al.  t.  O'HERN. 

(No.  7056.) 

(Supreme  Gourt  of  Oklahoma.   Dec  11,  1917.) 

(8vUaJtu$  by  ike  Courts 

1.  iRDZAirs  «ER>16(2>— AuxnuNT— OoNsnrn- 

■nONAL  pBOVX8IOH-rACT  OF  CONGBBSS— RE- 
PEAL. . 

Section  %  art  25,  Williams*  Ann.  Const, 
which  extended  all  laws  in  force  in  Oklahoma 
Territory  to  the  state  of  Oklahoma,  including 
the  laws  regulating  the  recordation  of  instrn- 
ments  affecbng  the  title  to  real  estate,  did  not 
repeal  Act  Cong.  March  1.  1907,  c  2285,  34 
Stat  1015,  which  provided  that  the  filing  of  any 
lease  in  the  office  of  the  United  States  Indian 
agent,  tJaion  Agency,  Muskogee,  led.  T.,  shall 
be  deemed  construc^ve  notice,  but  said  act  of 
March  1,  1907,  survived,  and  an  oil  and  gas 
lease  filed  in  accordance  therewith  Is  effectual 
to  impart  notice  to  all  persons  subsequently 
dealing  with  the  lands  therein  described. 

2.  Indians  «s>l60)— AUiOncuHT— Apfbotai. 
(ur  Lkasb. 

Where  O.,  a  fuU-blood  cre^  citizen,  exe- 
cuted an  oil  and  gas  lease  upon  his  allotted 
land  which  lease  was  filed  in  the  office  of  the 
United  States  Indian  agent.  Union  Agency,  at 
Muskogee,  and  Oi^  died  before  its  approval  by 
the  Secretary  of  the  Interior,  and  toe  heirs  of 
C.  thereafter  conveyed  said  lands  by  deed  duly 
approved  by  the  county  court,  after  which  said 
lease  was  approved  by  the  Secretary  of  the  In- 
terior, heM,  that  the  approval  related  back  to 
the  date  of  the  lease,  and  the  grantors  in  tiie 
deeda  by  the  heirs  of  0.  take  title  subject  to 
said  leue. 

Brror  from  District  Court,  Tulsa  County ; 
U  M.  Foe,  Judge. 

Action  by  P.  S.  O'Hem  against  the  Scioto 
Oil  C<Hnpany  and  John  M.  Ingram.  Judg- 
ment for  idalntifT,  and  defendants  bring  ei^ 
ror.  BeveEsed,  and  Judgment  rendered  for 
defendants. 

West,  Sherman  &  Davidson,  Blddison  & 
Campbell,  Edw.  H.  Chandler,  John  R.  Wheel- 
er, and  J.  P.  O  Meara,  all  of  Tulsa,  for  plain- 
tiffs in  error.  Geo.  T.  Brown,  of  Tulsa,  for 
defendant  In  error.  W.  P.  McOinnls  and 
Paul  Plnson,  U.  B.  Attars.,  both  of  Huakogee, 
amlci  curlse. 

HARDY,  J.  P.  S.  O'Hem  commenced  an 
action  in  the  superior  court  of  Tulsa  county 
against  the  Scioto  Oil  Company  and  John  M. 


«PtBW  othtf  eosM  ua  aaow  toplo  tad  KBT-NUHBBB  in  aU  Kv-Hnnbwaa  IHsMts  and  IdOmms 

Digitized  by  Google 


484 


160  PACIFIC 


BEPORTBR 


(OkL 


Ingram  to  quiet  title  to  certain  lands.  Judg- 
ment was  reiidei«d  In  hia  favor,  and  tbe 
Scioto  (MI  Oompanjr  and  Ingram  prosecnte 
error. 

The  Utlgatl<m  growB  out  of  tills  state  of 
facts:  Albert  Cooper,  a  full-blood  eltlssen  of 
the  Creek  Nation,  executed  an  oU  and  gas 
lease  on  tbe  premises  August  10,  1912,  to 
John  M.  Ingram,  which  was  filed  in  tbe  of- 
fice of  the  United  States  Indian  agent.  Union 
Agency,  at  Mtvakogee,  for  the  purpose  of  se- 
curing tbe  an>roTal  of  tbe  Secretary  of  the 
Interior,  which  approral  was  granted  De- 
cember 29, 1912.  Before  the  approval  of  said 
lease  Cooper  died,  and  his  two  brothers,  be- 
ing bis  only  heirs,  conveyed  said  lands  to 
one  Fox,  which  conveyances  were  approved 
l)y  the  county  court,  and  Fox  thereafter  con- 
veyed to  O'Hern.  The  lease  executed  by 
Cooper  to  Ingram  was  assigned  to  the  Scio- 
to Oil  Company,  who  entered  into  posses- 
ion of  said  land  for  the  purpose  of  extract- 
ing oil  therefrom.  The  oil  and  gas  lease 
was  not  flled  and  recorded  with  the  register 
of  deeds  of  Tulsa  county  in  accordance  with 
the  state  recording  laws,  and  Fox  and 
O'Hern  took  title  without  actual  notice  of 
the  execution  of  said  lease. 

[1}  The  determination  of  this  case  depends 
upon  the  answer  to  the  question  whether  the 
admission  of  the  state  into  the  Union  oper- 
ated as  a  repeal  of  Act  Cong.  March  1, 
1907,  c.  2285,  34  Stat.  1026>  which  provides: 

"The  filing  heretofore  or  hereafter  of  any 
lease  in  the  office  of  the  United  States  Indian 
HRent,  Union  Agency,  Muskogee,  Indian  Terri- 
tory, shall  be  deemed  constructive  notice." 

Section  2  of  the  Schedule  to  the  Constitu- 
tion is  as  follows: 

"All  laws  in  force  in  the  territory  of  Olila- 
homa  at  the  time  of  the  admlssicMi  of  the  state 
into  the  Union,  which  are  not  repagnant  to  this 
Constitution  and  which  are  not  locally  inap- 

{illcable  shall  be  extended  to  and  remain  in  force 
a  the  state  of  Oklahoma,  until  tbey  expire  by 
their  own  limitation  or  are  altered  or  repealed 
by  law." 

It  is  contended  that  this  provision  of  the 
Constitution  put  in.  force  tbrougbout  the 
state  tbe  laws  of  Olilahoma  Territory,  In- 
cluding the  recordation  laws,  and  that  the 
Enabling  Act  did  not  preserve  and  keep  In 
force  Act  Cong.  March  1,  1907.  Section  1 
of  the  Enabling  Act  provides: 

"That  nothing  contained  in  the  said  Consti- 
totion  shall  be  construed  to  limit  or  impair  the 
rights  of  persons  or  property  pertaining  to  the 
Indians  of  said  Territories  (so  long  as  snch 
rights  shall  remain  anextiriguiehed)  or  to  limit 
or  affect  the  aothority  of  the  Government  of  the 
United  States  to  make  any  law  or  regulation 
respecting  such  Indians,  their  lands,  property, 
or  other  rights  by  treaties,  agreement,  law,  or 
otherwise,  which  It  would  have  been  c<Hnpetent 
to  make  if  this  Act  bad  never  been  passed.'* 

And  section  21: 

"  •  •  *  And  all  lawg  in  force  in  the  terri- 
tory of  Oklahoma  at  the  time  of  the  admission 
of  said  state  into  the  Union  shall  be  in  force 
throughout  said  state,  except  as  modified  or 
changed  by  this  act  or  by  the  Constitution  of 
the  state,  and  tbe  laws  of  the  United  States 
not  locally  inapplicable  shall  hav«  the  ssme 


force  and  effect  witbfn  ssid  state  as  elsewhere 
within  the  United  States." 

These  provisions  In  the  Enabling  Act  wero 
effectual  to  preserve  the  authority  of  tbe 
government  of  the  United  States  over  the 
Indians,  their  lands,  property,  or  other  rights 
which  it  had  prior  to  the  passage  of  the  act, 
and  the  government  retained  and  yet  retains 
the  right  to  control  the  same  which  it  had 
prior  to  the  admission  of  tbe  state,  except 
where  that  right  has  been  reltniiuisbed  by 
Congress,  Brader  v.  James,  154  Pac.  560. 
And  tbe  legislation  of  Congress  resi)ectlug 
subjects  within  its  Jurisdiction  derives  no 
force  from  any  agreement  or  compact  wifh 
the  proposed  new  state  nor  by  reason  of  its 
acceptance  of  such  enactment  as  one  of  the 
terms  of  its  admission,  but  is  effectual  solely 
because  the  power  of  Congress  extended  to 
the  subject,  and  such  legislation  was  law- 
fully within  congressional  authority.  Coyle 
V.  Smith,  221  U.  S.  559,  31  Sup.  Ct  6SS,  55 
L.  Ed.  853;  Ex  parte  Webb,  225  U.  B.  603, 
32  Sup.  Ct  769,  56  L.  Ed.  1248. 

An  Intention  to  repeal  the  existing  federal 
laws  and  regulations  resitecting  tbe  Indiatu 
cannot  be  gathered  from  the  proviso  in  Okla- 
homa Enabling  Act  June  16,  1906  (34  Stat, 
at  L.  267,  c  3335)  f  1«  reserving  to  tbe  gov- 
ernment of  the  United  States  the  authority 
kto  make  laws  and  regulatims  in  tbe  future 
respecting  such  Indians.  Ex  parte  Webl>» 
supra. 

A  similar  question  was  considered  by  this 
court  in  Jefferson  v.  Cook,  155  Pac.  852,  and 
In  Thompson  v.  Cornelius,  155  Pac.  602, 
where  it  was  beld  that  the  two  provisos 
contained  In  section  6  of  the  Creek  Supple- 
mental Treaty  (Act  Cong.  June  30,  1002,  c 
1823,  82  Stat.  601)  were  not  regeaXei  by  sec- 
tions  13  and  21  of  the  Enabling  Act  and 
section  2  of  article  2S  <tf  the  Gonstitatlon, 
but  survived  and  operated  upon  the  laws  ot 
descent  and  dlstrtbuthm  of  OkUOioma  Terri- 
tory extended  to  and  put  In  force  in  the  state 
BO  as  to  limit  the  same  to  the  extent  that 
only  dtlsois  of  the  Creek  Nation  and  their 
Creek  dtisens  should  inherit  the  lands  of 
the  Creek  Nation,  and  in  case  there  was  no 
persw  of  Oeek  descent,  then  the  inherit- 
ance should  go  to  noncUlxen  heirs  tn  the 
order  named  in  ttie  laws  of  Oklahoma.  This 
was  80  because  it  was  the  Intention  ot  Con- 
gress that  &ald  provisos  should  survive  and 
should  modify  the -laws  of  descent  and  dis- 
tribution of  Oklahoma  as  above  stated. 

It  is  well  settled  that  the  state  has  no 
control  over  those  matters  which  are  within 
the  exclusive  spbere  of  federal  jtirlsdlctlon, 
and  when  said  laws  conflict  with  any  law  of 
Congress  upon  tbe  subject,  the  state  law  is 
superseded.  Western  Union  Tel.  Ca  T.  Bank 
of  Spencer,  156  Pac.  1175. 

In  Sbulthis  v.  McDougal,  170  Fed.  520, 
95  .C.  C.  A.  615,  it  was  held  that  tbe  lease 
!  in  question  was  properly  recorded  in  ac- 
'  cordance  with  section  671  of  Mansfield's  Di- 
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geBt,  wblcb  liad  been  adopted  by  Congress 
and  put  In  force  in  tbe  Indian  Territory. 
Consrees  bad  deetenated  the  places  wbere 
such  leases  sbould  be  recorded,  and  there 
was  no  local  law  In  conflict  therewith.  Be- 
sides, the  filing  of  same  with  the  Indian 
agent  at  tbe  Union  Agency,  Muskogee,  at 
that  time,  was  purely  for  admlnlstTatlTe  pur- 
poses, and  tbere  was  no  rule  prestrUwd  by 
the  secretary,  under  bU  aAithorlty,  to  do  so 
nor  any  proTiislon  of  the  statutes  which  made 
swA  filing  notice  to  parties  acquiring  an 
Interest  In  the  pn^perty.  Neither  bad  sadi 
parties  any  right  as  a  matter  of  law  to  ex- 
amine the  records  at  Muskogee  or  take  cop- 
lea  thereof,  and  any  information  obtained 
by  them  was  glTen  aa  a  nutter  of  courtesy, 
and  not  In  pursuance  to  any  legal  duty.  In 
the  present  case  tbe  act  ot  March  l,  1907, 
requires  the  filing  of  sudi  lease  with  the 
Union  Agmcy,  and  spedflcally  declares  that 
snch  filing  shall  be  notice,  and  all  parties 
are  diarged  with  knowledige,  of  tbe  exist- 
ence of  such  leases  when  so  filed,  and  have 
the  right;  nnder  tbe  law,  to  obtain  all  the 
Informatltm  wbicb  was  before  given  a9  a 
mere  matter  of  courtesy.  To  say  that  Con- 
gress may  still  relate  and  coakTcH  tbe  leas- 
ing of  restricted  lands  and  at  tbe  same  time 
permit  leglalatiOB  ot  the  state  to  Interfere 
with  such  control  and  form  tbe  basis  of 
rights  acquired  antagonibtic  to  those  acquired 
In  puTsnance  to  Uie  congres^nal  regulations 
would  be  to  deny  full  Jurisdiction  to  Con- 
gress in  the  premises,  and  would  hamper 
and  seriously  retard  the  administrative  de- 
partment (rf  the  govemnifflit  in  the  perftirm- 
anoe  of  its  functlcms  with  r^erence  thereto. 

In  Anli^r  t.  Qnnsburg,  226  Fed.  176,  141 
C.  C.  A.  174,  was  inrolved  tbe  discretion  of 
the  Secretary  of  the  Interior  In  the  approv- 
al of  different  leases  upon  tbe  same  prem- 
ises submitted  to  blm;  it  being  the  con- 
tention that  the  first  lease  filed  as  a  matter 
of  right  was  entitled  to  bis-  approval.  This 
(intention  was  denied,  and,  referring  to  the 
prOTifllon  of  the  act  requiring  the  filing  of 
the  lease,  tbe  court  said: 

"Whatever  may  be  the  effect  of  the  registry 
provitiioDs  in  regard  to  these  inchoate  leases 

rrior  to  tlieir  approval  by  the  Secretary  of  the 
nterior.  that  effect  is  confined  to  imparting  no- 
tice to  parties  dealing  with  the  property." 

The  decisions  relied  upon  In  opposition  to 
this  view  are  In  cases  where  no  specific  pro- 
vl^on  had  been  made  for  the  recording  of 
tbe  Instruments  involved  different  from  that 
prescribed  by  the  local  statutes  of  the  state, 
and  it  was  properly  held  that  such  lawa  ap- 
plied ;  but  here  Congress  has  made  such  pro- 
vision In  the  exoclse  of  its  jurisdiction  to 
legislate  w*th  reference  to  tbe  property  and 
rights  of  Indians,  and  has  specifically  enact- 
ed that  the  filing  of  snch  leases  with  tbe 
Union  Agency  shall  be  deemed  constructive 
notice,  and  no  statute  of  this  state  could 
Ilodt  the  operation  of  said  section  nor  confer 
any  rlShts  in  violation  thereof.  Bell  t.  Fitz- 


I  Patrick,  167  Fac  384;  Jefferson  t.  Winkler. 
26  Okl.  663,  HO  Pae.  755;  Collins  Inv.  Ca 
V.  Beard,  46  Okl.  310,  148  Pac.  &46.  Neither 
was  said  lease  invalid  because  not  approved 
prior  to  the  death  of  Albert  Coc^r.  At  the 
time  the  lease  was  executed  the  parties 
thereto  were  both  qualified  to  enter  into  It 
The  ctmslderatlon  was  vaUd,  the  subject-mat- 
ter legal,  and  there  was  a  mutuality  of  oUt- 
gation  depending  merely  upon  the  approval 
of  the  Secretary  of  the  Interior.  Ahneda 
OU  Co.  V.  Kelley,  86  Okl.  525,  130  Pac.  »31 ; 
Brader  v.  James,  164  Pac.  560. 

[2]  The  contract  is  not  assailed  on  any  of 
the  grounds  which  usually  render  contracts 
Invalid,  but  solely  upon  the  ground  that  pri- 
or to  the  approval  thereof  by  the  Secretary  ' 
one  of  the  parties  had  died,  and  that  the 
Secretary's  power  or  authority  to  ai4>rove 
the  same  had  lapsed,  because  the  death  of 
the  allottee  operated  to  remove  the  restrlc- 
titms  against  tbe  aliaiation  thereof  under 
section  9,  Act  Cong.  Hay  27,  1006,  c  108, 
35  Stat.  316.  This  contention  cannot  be  sus- 
tained. 

In  Almeda  Oil  Co.  v.  Kelley,  supra,  a  lease 
had  been  executed  and  submitted  to  the 
Secretary  for  bis  approval,  and  prior  to  the 
approval  thereof  the  restrictions  of  the  al- 
lottee had  bem  removed,  and  be  thereafter 
changed  his  mind  and  desired  to  withdraw 
from  saM  lease,  but  same  was  afterward 
approved  by  the  Secretary.  It  was  contended 
that  because  restrictions  against  die  aliena- 
tion of  said  land  had  been  removed  the  Sec- 
retary had  no  right  to  ai^rove  the  lease 
over  his  protest  and  objection.  This  conten- 
tion, however,  was  denied,  and  it  was  bdd 
in  accordance  with  what  we  have  already 
stated  that  the  contract  only  needed  tbe  ap- 
proval of  the  Secretary  to  be  valid  in  every 
particular,  and  that  the  approval  of  the 
Secretary  related  back  to  its  execution  and  . 
rendered  it  valid  from  that  time,  and  it  was 
further  held  that.  If  the  removal  of  restric- 
tions upon  the  allottee's  complete  right  to 
lease  would  have  any  effect  whatever,  it 
would  be  to  render  tbe  contract  of  the  par- 
ties complete  to  be  annulled  only  on  or  for 
some  of  tbe  grounds  under  which  equity 
gives  rdief. 

In  Pickering  v.  Lomax,  145  U.  S.  310,  12 
Sup.  Ct.  860,  36  L.  Ed.  716,  the  Supreme 
Court  of  tbe  United  States  held,  where  a 
deed  had  been  executed  under  the  Treaty  of 
Prairie  Du  Chlen,  which  provided  that  tbe 
lands  should  never  be  leased  or  conveyed  to 
any  person  whatever  without  the  permission 
of  tbe  President  of  the  United  States,  that 
the  neglect  to  obtain  the  approval  of  tbe 
President  for  13  years  after  the  execution  of 
tbe  deed  only  showed  that  for  that  length 
of  time  the  title  was  imperfect,  and  that  the 
approval  of  the  President  after  the  expira- 
tion of  that  time  operated  upon  the  deed  pre- 
cisely as  if  the  authority  to  execute  tbe 
same  had  been  previously  given.  Inasmuch 
as  tbe  rights  of  no  third  parties  bad  inter- 
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▼ened  between  tfae  date  of  the  deed  and  the 
approral  thereof,  and  this  was  trae  though 
the  grantee  of  said  deed  bad  died  previoua 
to  the  approval  thereof;  and  the  rlgtata  In- 
tended to  be  conveyed  to  the  grantee  bmred 
to  his  iuixB,  not  as  a  new  title  at^nlTed  by 
tm  warrantor  Babseqnoit  to  his  deed  Inuras 
to  the  boi^t  of  tlie  grantee,  bat  as  a  deed 
imperfect  when  executed  may  be  made  per- 
fect as  of  tbe  date  when  It  was  ddlvered. 

In  ZiyklBS  T.  IfcGrath.  184  U.  S.  109,  22 
Sop.  Ot.  460.  46  Ih  Ed.  48B,  It  was  held  that 
the  consmt  of  tbe  Secretary  of  the  Interior 
to  a  conTeyance  by  an  Indian  patentee  whose 
patent  inrcAlMted  allenatton  by  talrn  or  bis 
heirs  wlthont  such  consent  may  be  given 
after  the  dcaUi  of  the  Indian  grantor,  and, 
when  so  glTeD,  is  ratroactive  in  its  effect,  and 
relates  back  to  the  date  of  conveyance  so 
as  to  cut  off  any  claim  <a  tfae  heirs  of  snch 
grantws  to  the  land.  In  all  of  these  cases 
It  appears  that  no  equities  had  been  acquired 
superior  to  those  of  the  grantee  in  the  lease 
or  deed  Inndved.  In  the  present  case  no 
soeh  rights  could  be  acqnlred,  becaose  of 
the  act  of  iSwctb  1,  1907,  whldk  made  the 
flUng  of  anch  leaae  in  the  cSiee  of  the  Union 
A«ener  oonstructlve  notice  of  the  ezecntion 
thereof  and  the  rights  intended  to  be  con- 
reyed  thereby.  The  pnipoae  of  requiring  the 
leaae  to  be  approved  by  the  Secretary  was 
to  aae  that  Uie  allottae  sbonld  not  be  wrong- 
ed In  any  lease  Iw  ml^t  desire  to  make,  and 
that  the  consideration  should  be  ample,  and 
^t  tbo  tease  be  subject  to  no  unreasonable 
qoaliflcations.  It  was  not  to  prevent  the 
leasing  of  the  proniseB  but  to  guard  affilnst 
lupoeitlon  therein,  and  when  the  Secretary 
approved  tike  lease,  it  was  a  determination 
diat  the  purposes  for  which  the  xestriction 
was  imposed  had  been  fully  satlsfled,  that 
the  omslderatlon  was  ample,  and  that  there 
were  no  nnreasonaUe  stipulations  contained 
in  the  contract  When  tlds  was  accomplish- 
ed, justice  requires  tlut  the  lease  should  be 
uplield,  and  to  that  end  the  doctrine  of  re- 
lation attaches  to  the  approval  of  the  lease 
and  mefcea  it  <^rative  as  of  the  date  of 
the  eoecutlon  thereof.  The  situation  is  very 
much  like  that  where  a  deed  has  been  fully 
executed  and  placed  in  escrow  to  be  finally 
d^vered  on  performance  of  a  condition,  and 
the  brothen  and  their  grantees  who  took 
with  the  notice  imparted,  under  Uie  act  of 
March  1,  1907,  by  the  filing  of  the  lease  in 
the  oSlce  of  the  Indian  agent.  Union  Agency. 
Muskogee,  acquired  no  equities  superior  to 
those  of  the  leasee  and  his  assignee.  The 
brothen  were  hein  at  the  allottee,  and  took 
all  of  the  title  whkHi  he  had  at  his  death, 
but  when  the  Secretary  approved  the  lease, 
their  claims  as  heirs  cannot  be  compared  in 
equity  with  those  of  the  lessee.  They  are 
not  in  the  attitude  of  bona  fide  purchasers, 
and  the  doctrine  of  r^atton  intervmes,  and 
makes  the  approval  by  the  Secretary  retro- 
active and  effective  as  of  the  date  of  the 


lease,  and,  as  the  brothers  and  -Oute  grantee 
have  no  equitable  rlghte  superior  to  fhoae 
of  the  lessee,  it  follows  ttiat  the  leaae  must 
be  upheld. 

It  f<^wa  that  the  court  erred  In  holding 
that  the  laws  of  the  territory  of  Oklahoma 
extended  over  the  state  by  virtue  of  Qie 
abling  Act  uid  the  Constitution  tinted  as 
a  T^^eal  of  die  act  of  Mardt  1,  1907,  and 
that  the  judgment  should  be  reversed,  and 
Jndgmmt  hue  rendered  in  favor  of  the 
plaintiffs  In  error  quieting  their  title  in  and 
to  the  lease  heid  by  them.  All  the  Justlcea 
concur. 


AHRBNS  T.  AHRENS.    (No.  8406.) 
(Sopteme  Coart  of  Oklahoma.   Dec  24,  1917.) 

(SvOahua  by  the  OowrU) 

1.  HiTBBANO  ANO  Wm  ^2T9(Q  —  SEPABA- 

TioN  AoBBXUEKT  — Rescission— CoEABiTA- 

■  TION. 

Where  the  parties  to  a  contract  of  eepars- 
tion  cohabit  and  live  together  as  bosbaDd  and 
wife,  by  mutual  nmsent,  for  ever  so  ihort  a 
time,  the  contract  will  be  conslderecl  as  rescind- 
ed. For  when  a  man  Inslsta  on  renewing  the 
most  delicate  right  of  the  marital  relation,  he 

eats  himeelf  ont  of  court,  in  bo  far  as  enforc- 
ig  his  contract  of  separation  is  concerned. 

2.  DiVOBGB  «=»240(2)— CUSTODT  OT  Chii,dbxn 
— AxnioNT. 

Where  a  wife  with  minor  children  Is  granted 
a  divorce,  on  account  of  the  fault  o£  the  hos- 
band,  and  awarded  the  care,  custody,  training, 
and  education  of  the  children,  equity  will  also 
award  her  such  alimony  as  under  all  the  condi- 
tions Justiee  and  fairness  may  demand. 

(AicUtional  SyUabuM  &v  Editorial  Btatf.) 

3.  PABBNT  AND  OHILD  4=98(11  —  STTFFOBT  — 
^PARATION  AQBEBUSNT— VaLIDITT. 

A  married  woman  could  not,  by  a  separa- 
tion contract,  relieve  her  hnaband  of  his  obli- 
gation to  support  his  minor  children. 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  John  W.  Hayson,  Judge. 

Acttou  by  Edna  Ahrens  against  Martin 
Ahrens  for  divorce  and  alimony.  Divorce 
granted,  and  alimony  denied.  Judgment 
denying  alimony  reversed  and  remanded,  with 
directions. 

W.  J.  Davidson,  of  Oklahoma  City,  for 
plaintiff  tn  error.  Beardon  &  Hereford  and 
Everest  &  CamfriDell,  all  of  Oklahmna  City, 
for  defttidant  in  error. 

BRETT,  J.  This  action  was  commenced 
in  the  district  court  by  ^  plaintiff  in  eiror, 
as  plalntUf,  against  the  defendant  In  error, 
as  defendant,  for  divorce  and  alimony,  and 
for  a  cancellation  of  a  contract  of  s^taratlon, 
previously  entered  into  by  and  between  the 
partlea  The  trial  court  granted  the  divorce, 
on  the  ground  of  extreme  cruelty;  but  re- 
fused alimony,  on  tiie  ground  that  the  con- 
tract of  separation  was  valid  and  blndiog, 
and  settled  the  property  rights  of  the  parties. 
The  plaintiff  appealed  from  the  judgment  up- 
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boldlng  th*  contract  of  awaration  and  ro- 
fnaliig  allmnv. 

Tbe  pleadlnss  and  erldence  are  voluminous, 
hut  the  dedslTe  QiieaUon  InvolTed  in  tbls 
appeal  Is  whether  or  not  the  contract  of  sep- 
aratliHi  vafl  In  force  and  Mndlng  at  the  time 
of  the  commeacement  of  this  action.  The  ma- 
terial part  of  the  contract  between  Martin 
Ahrens,  first  party,  and  Edna  Abrens,  second 
party.  Is: 

"That  for  and  in  consideration  of  the  8th>u< 
lationa  hereinafter  written,  part?  of  the  first 
part  agrees  to  and  with  party  of  the  second 
part,  to  pay  the  sum  of  five  hundred  dollara  to 

rrty  of  the  secODd  part,  the  receipt  of  which 
hereto  acknowledged ;  now,  in  consideratioQ 
of  the  stipnlation  aoove  written,  party  of  the 
second  part  agrees  to  and  with  party  of  the  first 
part  to  relinquish  to  party  of  the  first  part  ell 
her  right,  title,  and  interest  in  and  to  lot  No. 
17,  in  block  37,  in  Oklahoma  City,  O.  T. ;  also 
all  her  right,  title,  and  interest  in  and  to  any 
and  all  real  and  personal  property  that  she  has 
by  reason  of  her  marriage  to  said  party  of  ths 
first  part,  and  all  property  that  he  may  ac<iuire 
in  the  future.  In  addition  thereto  she  relin- 
quishes all  the  right  that  ahe  now  has  of  party 
of  the  first  part  of  her  and  her  two  minor  chii- 
dsen's  support  and  maintenance,  and  agrees  to 
support  and  maintain  at  her  own  expense  her- 
seU  and  her  two  minor  (AUdren,  the  frnlt  of 
tli«r  marriage." 

Mrs.  Abrens,  by  the  terms  of  this  contract, 
also  rellnqtdsbed  her  right  of  dower,  the 
homestead  right,  etc.,  and  the  parties  agreed 
to  live  separately  and  apart;  Mr.  Abrens 
only  reserving  "the  right  to  occasionally  visit 
and  see  their  two  children."  The  children 
referred  to  in  the  contract  were  Infants  of 
very  tender  years.  Mrs.  Abrens  was  also 
pregnant  at  the  time  of  the  separation,  and 
a  few  months  later  gave  birth  to  another 
child.  On  leaving  the  defendant's  roof,  she 
took  up  her  abode  in  a  very  bumble  little  bouse 
she  bad  pnrdiased  with  the  $500  given  ber  by 
her  husband  under  tbls  contract  supplement- 
ed by  ¥300  of  her  own  mon^.  This  $300  she 
put  In  this  little  house  was  all  the  money  she 
had  and  consequently  she  was  left  with  only 
an  hnmble  shelter  over  her  head,  pregnant, 
and  under  contract  to  support,  not  only  her- 
self, but  tbls  man's  two  helpless  baby  chil- 
dren. In  about  two  weeks  after  she  took 
quarters  In  this  little  bouse,  he  visited  her, 
and  Induced  ber  to  submit  to  intercourse  with 
him.  He  continued  to  have  Intercourse  with 
her  from  time  to  time  until  she  left  for  ber 
old  home  In  Kentucky,  to  be  confined.  On  ber 
return  from  Kentucky  she  stopped  temporari- 
ly at  the  Alamo  Hotel.  He  went  there  and 
took  ber  back  to  bis  bouse;  gave  her  the 
same  rocmi  she  bad  occupied  In  former  days. 
She  assisted  in  the  household  duties,  and 
the  marital  relations  were  doubtless  resumed 
In  their  entirety.  She  remained  In  his  house 
under  these  conditions  about  10  days,  when 
she  says  his  married  children  interfered,  and 
he  advised  her  that  she  would  have  to  take 
up  quarters  again  In  her  little  house. 

[1,S]  1.  Then  the  question  is:  Was  the 
contract  of  separation  binding  and  In  force 
at  the  time  this  action  was  Instituted,  or  had 


it  been  pvertoudy  abn^ted  and  annnUad  bj 
the  ctmdiict  of  tlie  paittesT  In  tolet  we  tUnk, 
in  ttie  first  x^ace,  the  cmtract  wmt  entirely 
too  far.  This  woman  could  not  by  contract 
reHeve  Mr.  Ahrens  of  bis  (AligatioiL  to  bis 
baby  cblldren,  which  the  contract  nnqnaUfled- 
ly  attempted  to  do.  And,  second,  waiving  the 
question  as  to  whether  or  not  he  overreacSied 
lier  in  obtaining  this  contract  we  think  the 
contract  had  been  abrogated  and  annulled  Iv 
tbe  conduct  of  tibe  parties.  Ck>un8el  for  de- 
fendant <dte  some  very  respectable  antbor- 
ities,  to  the  efltect  that  neltber  endearing 
words,  nor  sexual  Intercourse,  amount  to  an 
abrosatton  of  an  antecedent  contract  of  aev- 
aration.  Bat  wUh  Oils  doctrine  we  cannot 
agree.  But  we  think  a  man  cannot  tempoxaxl- 
ly  Ignore  and  abandon  a  contract  or  separa- 
tion for  the  purpose  of  grattfying  his  pas- 
sions, and  thm  later  enforce  It  for  the  pur- 
pose of  protecting  his  property.  There  is  no 
such  thing  in  Oklahoma  aa  a  legalized  con- 
cubinage. And  when  Mr.  Ahrens  insdsted  In 
renewing  the  most  delicate  ri^t  of  the  mari- 
tal relation,  he  put  himself  out  of  coort.  In 
so  for  as  enforcing  the  contract  of  separaUfm 
was  concerned. 

Besides,  when  be  took  his  wife  back  to  his 
house  and  restcwed  ber,  as  she  says,  to  the 
same  ^'roorn  I  had  when  I  was  there  b^ore 
— the  same  bedroom,  the  room  that  he  was 
occupying  at  that  time,  the  same  room" — 
there  can  be  no  question,  under  the  over- 
whelming weight  of  authority,  but  what  tb& 
contract  of  separation  was  abrogated.  But 
counsel  for  defendant  Insist  that  defendant 
"slept  on  a  couch  to  himself  In  the  same 
room  as  that  occupied  by  the  plaintiff,  fOr 
the  reason  that  his  son  Henry  was  occupy- 
ing defendant's  room."  But,  regardless  of 
what  the  reason  may  have  been,  nevertheless 
the  fact  remains  undisputed  that  he  was 
there.  And  be  preferred  to  sleep  on  a  couch 
In  the  room  with  his  wife,  than  to  sleep  on  a 
bed  In  an  adjoining  room,  with  his  "son  Hen- 
ry." In  Winter  v.  Winter,  191  N.  T.  462,  84 
N.  B.  382,  16  L.  E.  A,  (N.  S.)  710,  it  Is  Stated 
that  a  contract  of  separation  "will  •  •  • 
be  considered  as  rescinded  If  the  parties  co- 
habit or  live  together  as  husband  and  wife 
by  mutual  consent,  for  ever  so  short  a  time." 
And  the  parties  to  this  action  cohabited  and 
lived  together  by  mutual  consent  as  husband 
and  wife  for  about  10  days.  He  went  to  the 
hotel  and  invited  her  to  return  to  bis  home ; 
she  consented.  He  showed  ber  the  room  and 
bed  that  she  and  her  babies  should  occupy ; 
and  she  occupied  it  And  without  objection 
on  her  part,  he  voluntarily  occupied  It  with 
ber.  And,  we  repeat,  a  man  cannot  rescind 
a  contract  of  separation  when  it  suits  his 
convenience  and  passion  to  do  so,  and  then 
later  enforce  the  same  contract  to  protect  his 
property.  In  Halle  v.  Hale,  40  Okl.  101,  135 
Pac.  1143,  Chief  Justice  Hayes  says: 

"There  is  practically  no  dissent  ■  among  the 
authorities  that  a  contract  of  separation  and 
for  separate  maintenance  of  the  wife  is  abrogat- 
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•d  by  the  recoDcUUtlon  *  *  *  of  the  parties 
thereto.  ZImmer  t.  Settle  et  al..  124  N.  Y.  37. 

28  N.  B.  341,  21  Am.  St.  Rep.  038 ;  Dudley  v. 
Fifth  Avenue  Trust  Co.,  115  App.  Div.  396, 
lUO  N.  Y.  Supp.  934 ;  Hitner's  Appeal.  54  Pa. 
110 :  Knapp  v.  Knapp,  95  Mich.  474,  65  N.  W. 
353 ;  Smith  v.  King,  107  N.  O.  273,  12  S.  E. 
57 ;  Archbell  v.  Archbell,  158  N.  C.  408  [74  S. 
E.  327,  Ann.  Cas.  1013D,  261] :  Coe  v.  Hill  et 
al..  201  Mass.  15,  88  N.  E.  949:  Gaster  et  al. 
V.  Gaater.  90  Neb.  529,  134  N.  W.  235 ;  Chap- 
man V.  Gray,  8  Ga.  341 ;  Bendrick  v.  UendrlcK, 
4  Ky.  I^w  Rep.  724;  Schouler'a  Domestic  Re- 
lations, i  218." 

There  can  be  no  donbt  that  this  Is  the 
law;  and  it  is  clearly  applicable  to  the  facts 
In  this  case,  narlng  reached  this  conclu- 
sion, it  Is  unnecessary  to  discuss  the  matter 
further,  or  to  notice  the  other  grounds  upon 
which  this  contract  of  separation  Is  attacked. 

[2]  2.  There  remains  but  one  other  ques- 
tion to  be  determined  under  this  appeal,  and 
that  Is  the  amount  which  should  be  awarded 
as  alimony.  There  was  much  evidence  as  to 
the  value  of  defendant's  property  at  the  time 
of  the  separation.  But  this  was  material 
only  on  the  question  as  to  whether  or  not 
she  was  overreached  In  the  settlement;  for 
«lnce  that  contract  of  separation  was  ubro- 
gateU,  the  amount  of  her  alimony  must  be 
measured  by  his  flnaucial  condition,  as 
shown  by  the  record  at  the  time  the  case 
was  heard.  And  In  the  trial  It  was  shown 
that  the  defendant  bad  no  indebtedness,  and 
owned  first  mortgaees  on  real  estate  and  oth- 
er property  aggregating  the  sum  of  918,000. 
lie  had  nine  adult  children  by  a  former  mar- 
riage, and  two  living  minor  children,  the 
fruits  of  his  marriage  to  the  plaintiff.  That 
he  Is  advanced  in  years,  and  at  this  Ume  has 
but  little,  if  any,  earning  capacity.  The  wife 
has  been  awarded  the  care  and  custody  of 
these  two  children.  The  burden  of  their  sup- 
port, training,  and  edacatlon  la  necessarily 
cast  upon  her^-a  burden  which  equity  will 
not  permit  her  to  bear  alone  whUe  he  Is  able 
at  least  to  li«^ten  the  load.  After  thorough 
consideration  and  deliberation,  and  taking 
Into  consideration  the  amounts  heretofore 
paid  by  the  defendant  to  plaintiff,  we  find 
that  tltat  part  of  the  Judgment  of  the  trial 
court  appealed  from  must  be  reversed. 

The  same  la  therefore  reversed  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  for  the  plaintiff  for  alimony  In  the 
sum  of  $2.2.50,  and  that  she  also  have  Judg- 
ment for  J250  as  attorney's  fees  for  services 
rendered  In  this  court,  and  that  defendant  in 
error  pay  $23  per  month  for  the  support  of 
said  minor  children,  until  further  order  of 
this  court.  All  the  Justices  concur. 


MERRIETT  et  al.  v.  NEWTON  et  al. 
(No.  9397.) 

(Supreme  Court  of  Oklahoma.    Dec.  24,  1917.) 

(Syllahua  by  th*  Court.) 

Appeal  and  Ebbob  ^=32— Right  of  Appeai, 
—Notice— Statotes. 
The  right  of  appeal  Is  goveraed  by  the  law 
applicable  thereto  at  the  time  the  judgment  ap< 
pealed  from  is  rendered.  Hence  it  is  held  that 
section  1,  chapter  219,  of  the  1917  Session 
Laws,  with  reference  to  giving  notice  of  appeal, 
is  not  applicable  to  an  appeal  from  a  judg- 
ment rendered  March  1,  1917.  since  that  law 
did  not  become  effective  until  March  23,  1917. 

Error  from  District  Court,  McCurtaln 
County;  C  E  Dudley,  Judge. 

Action  between  L.  M.  Merrlett  and  others 
and  R.  C.  Newton  and  others.  Judgment  for 
the  latter,  nod  the  former  bring  error.  Ai>- 
peal  dismissed. 

H.  Grady  Ross  and  Geo.  T.  Arnett,  both  of 
Idabel,  for  plaintiffs  in  error.  Head  &  Bar- 
rett, of  Idabel,  for  defendants  in  error.  • 

BRETT,  J.  The  defendants  In  error  move 
to  dismiss  the  appeal  in  this  case,  for  the 
reason  that  no  summons  in  error  from  the 
Suprone  Court  was  Issued  and  served  as 
required  by  Iftw. 

The  facts  are:  That  the  order  overruling 
the  motion  for  new  trial  was  made  and  en- 
tered March  1,  1917.  The  plaintiffs  in  error 
at  that  time  gave  notice  of  appeal  in  open 
court,  which  would  be  sufficient  under  sec- 
tion 1,  chapter  219,  1917  Sesalon  Laws.  But 
that  law  did  not  become  effective  until  March 
23. 1017,  or  22  days  after  the  order  aniealed 
from  was  made.  And  it  Is  the  holding  of  this 
court  ,that  the  riffht  of  appeal  is  governed  by 
the  provisions  of  the  law  ai^Ucable  thereto 
at  the  time  the  judgment  ai^iealed  from  Is 
rendered.  Oblaboma  Land  Co.  v.  Thomas. 
43  Okl.  217,  142  Pac.  801.  And  under  the 
precise  ccmdltlons  involved  in  this  case  In 
Buckner  v.  Walton  Trust  Co.,  168  Pac. 
797.  the  court  held  that  In  the  absence 
of  a  summons  In  error,  an  appeal  taken  from 
a  Judgment  rendered  January  4,  1917,  could 
"not  be  deemed  to  have  been  commenced  in 
this  court  so  as  to  give  the  Supreme  Court 
Jurisdiction  of  the  appeaL" 

Hence,  since  the  law  In  force  at  the  time 
the  order  appealed  from  has  not  been  com- 
plied with,  and  the  1017  act  Is  not  retroai- 
tive,  the  aix>eal  must  be  dismissed.  All  the 
Justices  concur. 
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BABKEB  et  al.  v.  HONEYWELL  et  aL 
(No.  9385.) 

(Sapnme  Court  of  OklabtHoa.  Dec  24,  1917.) 

(Svllabu4  by  t\e  Court.) 
Afpeai,  and  Ebbob  «=»2— Petition  in  Ebbob 

— DiBHIBSAI/— STATDTliS. 

Where  the  judgment  or  order  brought  to  this 
court  for  review  antedates  the  act  of  Man^ 
Zi.  1917  (diapter  219.  Laws  1917.  p.  403),  and, 
although  more  tlian  six  months  have  since  ex- 
pired, no  preedpe  for  summons  has  been  filed) 
nor  BnmmoDs  served  nor  iaaued,  nor  has  there, 
been  any  waiver  of  such  issuance  or  service  of 
summons,  nor  a  general  appearance  made  by 
any  defendant  ia  error,  a  motion  to  cRsmias  tbe 
petition  in  error  vUt  be  luitabied. 

Error  from  District  Court,  Garfleld  Coun- 
ty ;   James  B.  GulUson,  Judge. 

Action  between  Joseph  Barker  and  another 
and  John  Honeywell  and  anotb«r.  Judgment 
tor  the  latter,  and  the  former  bring  err6r. 
I'etltton  In  error  dismissed. 

Lytle  &  Allen,  of  Sapulpa,  and  Carl  Kruse, 
of  EInid,  for  plaintUCs  In  error.  McEeever  & 
Moore,  of  E&ild,  for  defendants  In  error. 

THACKER.  J.  This  case  is  befwe  this 
court  upon  a  motion  to  dismiss  the  petition 
In  error.  Judgment  was  rendered  by  the 
trial  court  on  March  5,  1917,  and  on  March 
1.^.  1917,  an  order  was  made  orermllng  a 
motion  for  a  new  trial.  A  i>etltlon  in  error 
with  case-made  attached  was  filed  In  this 
court  on  August  20,  1917,  but  no  prsecipe  for 
summons  In  error  has  been  filed  nor  sum- 
mons served  nor  Issued,  nor  has  there  been 
any  waiver  of  such  Issuance  or  service  of 
summons,  nor  a  general  appearance  made  by 
any  defendant  In  error,  although  more  than 
nine  months  have  elapsed  since  the  order 
overruling  the  motion  for  a  new  trial.  Sec- 
tion 1,  c.  219,  Laws  1917,  p.  403,  was  not 
effective  until  March  23,  1917,  and  is  there- 
fore inapplicable.  Merrlett  v.  Newton,  No. 
9397,  169  Pac.  488;  Buckner  t.  Walton  Tmst 
Co.   (No.  9278)  168  Pac.  797. 

The  motion  to  dismiss  Is  sustained,  and 
the  iietition  In  error  is  dtsndssed  for  want  of 
Jtirisdlction.   All  the  Jnstices  concnr. 


AMERICAN  BANKERS'  IXS.  CO.  v. 
HOPKINS.   (No.  7G73.) 
(SuproDe  Court  of  Oklahoma.   Z>ea  24,  1917.1 

fSiUdbtu  by  tkm  Court.) 

1.  IssUHANCE    «=*e46(3),    668(6)  —  False 
Statements  nr  In  bused— Burden  of  Proof 
—Question  fob  Jury. 
Where,  in  an  action  on  a  life  insurance  pol- 
icy, which  contohis  a  provision  that  "AH  statc- 
meots  made  by  the  insiiretl  shall,  in  the  absence 
of  fraud,  be  deemed  representations  and  not 
warranties,"  the  falsity  of  such  statements  is 
relied  upon  as  a  defense,  the  bnrden  is  upon  the 
insurer  to  show  that  such  statements  were  made 
willfully  and  with  intent  to  deceive:  and  the  ma- 
teriality oi  such  statements  and  the  intent  of 
the  insared  to  deceive  are  questions  for  the  jury. 


2.  EvjDBNCB  ^434(13)— Paboi.  Btiukncs— 

Insurance  Folict. 
Where  a  life  insurance  policy  is  contested 
on  the  ground  of  fraud,  parol  testimony  tending 
to  show  the  circumstances,  statements,  ana 
representations  which  led  up  to  and  induced  the 
makinff  of  the  instrument  ifi  not  inadmissible 
upon  the  ground  that  it  tends  to  vary  tbe  terms 
of  the  written  application  for  insurance  and  the 
written  medical  examination  signed  by  the. in- 
sured. 

3.  Evidence  «s=>434(1)  —  Pabol  Bvidkxcb-  — 

LiFB  POUCT— FBAUD. 

Where  an  instmment  Is  attacked  for  fraud, 
all  the  circumstances  and  traosactions  leading 
up  to  and  surrounding  the  execution  of  the  in- 
strument, as  well  as  the  motives  and  intentions 
that  prompted  the  maktfs  to  ezeftate  it,  may 
be  shown  by  paroL 

4.  Pbivileobd  Tbstiuony— Statute. 

By  tbe  express  terms  of  the  statute  (sec- 
tion 6060,  Rev.  Laws  1910>,  physicians  and  sur- 
geons are  incompetent  to  teaa^  without  the 
consent  of  the  patient  with  respect  to  two 
subjects:  (a)  Any  coomiunication  made  to  him 
by  his  patient  with  reference  to  any  physical 
or  supposed  physical  disease;  and  (b)  any 
knowledge  obtained  by  a  personal  examination 
of  any  such  patient.  And  this  consent  is  given, 
according  to  the  terms  of  the  proviso  to  said 
section,  only  in  the  event  Uie  patient  offers  him- 
self as  a  witness  and  voluntarily  testifies  on  the 
same  subject 

Error  from  District  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfield,  Judge. 

Action  by  Marie  Smith  Hopkins  against 
the  American  Bankers*  Insurance  Company. 
Jud^ent  toi  plaintiff,  and  defendant  brings 
error.  Afflnned. 

Hainer,  Bnnu  ft  Tmey,  of  Oklahoma  City, 
for  plaintiff  in  error.  V.  E.  Mclnuis,  of  Ok- 
lahoma City,  for  defendant  in  error. 

KANE,  J.  This  was  an  action  on  two  life 
insurance  policies,  commenced  by  the  defend- 
ant In  error,  pUIntlfl  below,  against  the 
plaintiff  In  error,  defendant  below.  For  con- 
venience, tbe  parties  will  be  desiguatetl 
"plaintiff"  and  "defendant,"  respectively, 
they  appeared  In  the  trial  court. 

The  petition,  which  was  In  the  usual  form, 
alleged  the  Issuance  of  the  policies  to  Ellu 
D,  Smith,  the  Insured,  that  tbe  plaintiff  was 
the  daughter  of  the  insured  and  the  benefi- 
ciary designated  In  said  policies ;  that  Ella 
D.  Smith  died  on  the  19th  day  of  May,  1914, 
while  said  policies  were  in  full  force  and  ef- 
fect ;  that  demand  has  been,  made  upon  the 
defendant  for  the  payment  of  same,  which 
payment  was  refused.  The  answer  of  the 
defendant  admitted  the  issuance  and  deliv- 
ery of  the  policies  to  Ella  D.  Smith,  her 
death,  etc.,  and  by  way  of  defense  alleged  in 
substance:  That  said  policies  were  issued 
and  delivered  to  said  Ella  D.  Smith  iu  con- 
sideration of  her  having  entered  Into  an  ap- 
plication In  writing  therefor,  wherein  she 
covenanted  and  agreed  that  said  application, 
together  with  the  questions  and  answers 
therein  contained  as  to  her  physical  condi- 
tion, together  with  all  other  statements  con- 
tained in  s&id  application,  should  become  a 
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part  of  Bald  imurance  policy  to  be  Issued 
thereon,  in  tbe  eroit  ber  application  was  ac- 
cepted by  t^e  d^ttdant  That  said  applica- 
tion was  accepted  by  the  said  company,  be- 
lieving that  tbe  answers  made  by  said  Ella 
D.  ftnith  to  the  questions  asked  her  were 
true,  and  said  defendant  In  error  relied  up- 
on said  answers  as  being  tme,  when  In  truth 
and  In  fact  the  said  Ella  D.  Smith  had  pro- 
cured the  said  Insurance  jwlldes  Issued  to 
her  through  fraud  and  mlsrepresentatlcm,  In 
this,  to  wit:  That  said  Klla  D.  Smith  con- 
cealed her  true  physical  condition,  which  was 
not  apparent  to  the  examiner,  by  giving  false 
answers  to  certain  questions  contained  In 
said  appllcatlcm  for  Insurance  as  follows: 

"Q.  Are  you  in  good  health?  Yes.  Q. 
Have  you  ever  bad  tumor  or  cancer?  A.  No. 
Q.  Have  yon  had  any  serious  illness?  A.  No. 
u.  When  did  you  last  consult  a  phyucian,  and 
for  what?  A.  Febraaxy  19,  IftlS,  on  account 
of  fracture  of  arm." 

That  the  answers  to  these  qnesUtms  were 
false  and  fraudulent,  and  were  known  by 
said  insured  to  be  false  and  fraudulent  at 
the  time  said  answers  were  made.  That  In 
truth  and  In  fact  said  insured  at  the  time 
she  made  said  answers  was  antferlng  from 
internal  and  malignant  cancer,  and  had  been 
so  advised  by  her  physicians.  That  she  had 
been  oouflned  In  the  Frisco  Hdbpltal  In  SL 
Louis.  Mo.,  for  treatment,  and  had  been 
treated  for  said  cancer  a  short  time  prior  to 
the  time  of  making  said  application  for  said 
policies  of  Insurance,  and  was  at  the  time  of 
said  application  for  said  policies  suffering 
fn»n  said  cancer,  and  had  been  advised  by 
her  physicians  that  she  could  not  live  more 
than  one  year,  and  that  all  audi  fiicts  were 
in  the  poBsesBlon  of  the  Insured,  and  -were 
not  disclosed  by  her  to  said  .ddCendant  or 
any  agent  or  medical  examiner  of  said  de- 
ftadant  caupany,  bid  were  wlllfhlly,  frand- 
nlenOy,  and  purposely  withheld  trma  said 
company,  and  from  its  said  medknl  examin- 
er, tor  the  purpose  and  intention  of  obtain- 
li^  said  Uto  Insorance  policies,  and  that  by 
reaiKm  ttf  the  false  and  fraudnlent  state- 
meatBt  rei^csentatloaa,  and  ctmdltlon  of  the 
insared  In  procuring  said  policies  of  Insur- 
ance, the  same  wwe  void  and  of  no  force 
and  effect  That  the  defendant  did  hot  leant 
ef  tbe  false  and  teiudulent  represoitations 
made  by  said  insured  in  said  ainillcatlons  for 
poUdea  until  after  the  death  of  said  Insnr- 
ed,  and  upon  discovering  the  same,  It  tader- 
ed  back  to  tbe  plaintiff,  as  bmefldary  named 
in  said  policies,  the  total  amount  of  the 
premiums  previously  paid  thereon. 

TbB  part  of  the  reply  necessary  to  notice 
conslrted  of  specific  denials  of  the  allega- 
tUaa  of  fraud  and  mtsrepreBOitaUon,  and  of 
each  and  every  allegation  of  new  matter  con- 
tained In  the  answers,  and  allegations  to  the 
effect  that  the  insured.  In  tact,  told  the  ex- 
amining phyridan  of  tlie  insurance  company 
about  her  stay  in  the  hospital  In  St.  LouL^ 
but  that  he  advised  her  that  that  was  im- 


material, and  himself  put  down  the  answer 
of  the  Insured  to  the  effect  Ouit  tbe  lut  Ume 
she  consulted  a  physician  was  in  FMkruaiy. 
1913,  on  account  ot  fnuitnre  of  the  arm.  Up- 
on the  issues  thus  Joined  there  was  trial  to  a 
Jury,  which  returned  a  verdict  for  the  plain- 
tiff upon  which  Judgment  was  duly  rendered, 
to  revene  which  this  proceeding  in  error 
was  commenced. 

Counsel  for  plaintiff  in  error  in  their  brief 
have  summarized  their  assignments  of  error 
as  follows:  (1)  The  court  erred  In  overmling 
motion  for  new  trial  filed  by  the  plaintiff  in 
enor,  and  in  not  rendering  Judgment  for  the 
plaintiff  In  error  and  against  the  defendant 
in  error.  (2)  The  court  erred  In  admitting 
incompetent  evidence,  and  In  admitting  state- 
ments and  declarations  of  witnesses  on  be- 
half of  the  plaintiff  tending  to  vary  the  writ- 
ten application  for  Insurance  and  the  medi- 
cal examination  signed  by  the  Insured.  (3> 
Tbe  trial  court  erred  In  refusing  to  allow 
the  defendant  to  submit  to  the  Jury  in  the 
trial  court  certain  portions  of  the  depositions 
of  Drs.  Cale  and  Woolsey  and  of  the  nurse 
who  attended  the  insured  In  the  hospital  at 
St,  Louis,  and  In  refusing  to  penult  the 
plaintiff  In  error  to  Introduce  the  cross-exam- 
ination of  said  witnesses. 

[1,2]  In  support  of  their  first  assignment 
of  error  counsel  for  the  defendant  contend 
that  by  the  terms  of  their  contract  the  par- 
ties stipulated  that  the  answers  aud  state- 
ments both  In  the  applications  and  answers 
made  to  the  medical  examiner  are  true  in  all 
respects,  and  shall  be  deemed  to  be  strict 
warranties,  and  therefore  tbe  question  of 
their  materiality  does  not  enter  into  the  case 
where  the  parties  by  their  contract  have 
made  them  material.  In  support  of  this 
proposition  counsel  dte  section  3467,  Bev. 
Laws  1910;  National  Council  Knights  and 
Ladies  of  Security  v.  Owen,  47  OU.  464,  149 
Pac  231 ;  Jeffries,  Adm'r,  v.  Economical 
Mut  Life  Ins.  Co.,  22  WaU.  47,  22  L.  Bd. 
838;  ^taa.  UU  Ins.  Co.  of  Hartford  v. 
France  et  al.,  etc.,  91  U.  S.  510, 23  L.  Ed.  401. 

The  appUcatlona  for  Insurance  made  by 
the  insured  contained  the  following  clauses: 
"I  hereby  declare  that  all  the  statements 
and  answers  to  the  above  questions,  together 
with  this  declaration,  as  well  as  the  statements 
and  answers  made  or  to  be  made  to  the  com- 
pany's medical  «amin«r  in  the  ezamlDation 
which  I  hereby  agree  to  take,  shall  constitute 
the  application  and  become  a  part  of  the  con- 
tract ot  insurance  hereby  applied  for,  and  it  is 
farther  agreed  that  the  policy  herein  applied 
for  shall  be  accepted  subject  to  the  privileges 
therein  contained,  aud  said  privileges  shall  not 
take  effect  until  the  same  shall  be  iMued  and 
delivered  by  the  said  company  and  the  Srst  pre- 
mium paid  thereon  in  full,  while  my  health  is 
in  tbe  same  condition  as  described  in  this  appli- 
cation." "I  hereby  declare  that  all  tbe  state- 
ments and  answers  to  above  questions  are  com- 
plete and  true,  and  I  agrae  that  they  shall  form 
a  part  of  the  contract  «  insurance  applied  for." 

Badi  of  the  poUdes  contained  the  follow- 
ing provision: 

"This  p<dicy,  together  with  the  aivUcatimi  for 
ilOM  insnnmeeb  a  cosj  of  which  applleation  Is 


Digitized  by  Google 


AMERICAN  BANKBB8*  INS.*  00.  T.  HOPKINS 


491 


hereto  attadbed,  otnutitates  the  entire  contract 
between  tbo  parties  and  sball  be  incontestaUe 
from  ita  date  except  (or  nonpayment  of  premium 
and  except  aa  otherwise  provided  in  this  policy. 
All  statements  made  hj  the  insured  sball.  in 
the  absence  of  fraud,  be  deemed  representations 
and  not  warranties,  and  no  such  statement 
sball  avoid  this  policy  unlera  it  ia  contained  in 
the  written  application  and  copy  of  such  appli- 
cation to  be  attached  to  this  policy  when  ia- 
saed." 

The  trial  court,  after  calling  their  atten- 
tton  to  tbe  Issae  of  fraud  Joioed  by  tUe 
pleadings,  and  the  beneflciar;  provisions  of 
the  arollcatlon  and  ptfll^es,  Instructed  tlie 
jnry  as  follows: 

"Yon  are  instructed  that  the  law  presumes 
that  tbe  acta  of  all  men  are  bonest  until  other* 
wise  proven,  and  in  this  connection,  you  are  In- 
stmcted  that  tbe  burden  of  proof  on  the  issue  of 
fraud  ia  upon  the  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  that  Ella  D.  Smith 
was  gufl^  of  fraud  in  the  procurement  of  tbe 
poliaee  in  question.  And  by  a  preponderance  of 
the  evidence  Is  meant  that  evidence  which  is 
the  more  satisfactory  and  which  carries  with  it 
the  greater  weigbL"  "I'ou  are  further  instruct- 
ed that  the  burden  of  proof  is  upon  the  defend- 
ant upon  every  issue  of  fraud,  to  show  by  a 
pteponderance  of  the  evidence  that  the  state- 
ments made  by  the  said  Ella  D.  Smith,  which 
are  alleged  to  be  false,  were  in  fact  false,  that 
she  knew  them  to  l>e  false  when  she  made  them, 
that  she  made  them  for  the  purpose  of  mislead- 
ing the  defendant,  and  to  induce  it  to  enter 
into  the  contracts  of  insurance,  and  that  the  der 
fendant  was  in  fact  misled  thereby  in  particu- 
lars where  it  would  not  have  entered  into  said 
insurance  contracts  if  the  said  Ella  D.  Smith 
had  given  true  statements  with  reference  there- 
to." "If  you  find  and  believe  from  the  erfdence, 
aa  hereinbefore  instructed,  that  tbe  deceased, 
£lla  D.  Bmith,  made  certain  false  and  fraudu- 
Uiat  statements  and  representations,  and  con- 
cealmentB,  as  alleged  in  defendant's  answer,  and 
if  you  find  and  believe  from  the  evidence  that 
tbe  same  were  false  and  fraudulent,  and  that 
the  said  deceased  EUa  D.  Smith  knew  at  tbe 
time  the  said  statements  and  concealments,  or 
either,  if  any  were  made,  were  false  and  fraud- 
ulent, and  that  abe  made  the  same  for  the  pur- 
pose of  mtsleadinf  tiie  defendant  and  to  induce 
it  to  enter  Into  the  contracts  of  insurance  In 
question,  and  If  you  further  find  and  believe 
from  the  evidence  that  the  said  insurance  com- 
pany was  in  fact  misled  thereby  in  particulars 
where  it  would  not  have  entered  into  such  ht- 
8urani»  contracts,  if  tbe  said  Ella  D.  Smith 
had -given  true  statements  with  reference  there- 
to, if  you  so  find,  tlien  yon  will  find  for  the  de* 
fendant" 

As  no  error  Is  predicated  upon  the  giving 
of  these  instructions,  by  counsel  for  defend* 
ant  we  will  assume  in  reviewing  the  Ques- 
tions raised  tihat  they  state  the  law  correct- 
ly. Tbe  theory  of  the  parties  and  the  trial 
court,  as  disclosed  by  these  lustructlons,  un- 
doDbtedly  was  that,  in  view  of  the  provision 
contained  In  the  policies  to  the  effect  that 
all  statements  made  by  the  Insured  shall,  in 
the  absence  of  fraud,  be  deemed  representa- 
tions and  not  warranties,  even  if  It  were 
shown  that  some  of  the  answers  of  the  In- 
sured were  not  strictly  true,  this  of  Itself 
would  not  be  sufficient  to  avoid  th^  policies, 
oiilesa  tbe  defMtdant  also  showed  to  the 
aattefaetlon  of  the  Jury  that  the  answers 
were  not  only  nntme,  but  that  they  wexe 
made  fnndnlently  and  with  tbe  intent  to 


deceive  tbe  company.  This  view  seems  to 
be  in  harmony  with  the  roUng  of  this  oonrt 
in  Continental  Casualty  Co.  T.  Owen,  38  Okl. 
107,  131  Pac.  1084.  In  that  case  the  policy 
belonged  to  a  daaa  to  wbi<4i  the  statute  was 
applicable,  which  provides  that  statements 
made  In  the  application  shall.  In  the  absence 
of  fraud,  be  deemed  representations  and  not 
warranties.  The  policy  was  contested  upon 
substantially  tlie  same  grounds  as  the  jjoli- 
cles  herein.  It  was  held  that  in  an  action 
upon  such  a  policy  where  the  falsity  of  state- 
ments made  by  the  insured  in  his  applica- 
tion for  insurance  is  relied  upon  for  a  de- 
fense, the  burden  is  upon  the  insurer  to  show 
that  such  *  statements  were  made  willfully 
and  with  intent  to  deceive,  and  must  have 
been  relied  upon  by  the  Insurer,  and  that 
the  materiality  of  the  statements  and  the 
Intent  of  tbe  insured  to  deceive  are  for  the 
jury.  In  Mutual  Life  Ins.  Co.  v.  Morgan, 
30  OkL  205,  135  Pac.  279,  It  was  held: 

"Bepresentations  and  statements  in  an  appli- 
cation for  life  insurance,  not  strictly  true,  will 
not  avoid  the  policy  issued  upon  the  applica- 
tion, unl«M  they  are  material  and  sabatantially 
untrue,  wbwe  they  do  not  amoant  to  warran- 
ties." 

InanniKai  aa  the  trial  court  wlthoat  ohjeo- 
tion  mbmittod  to  the  jury  the  lasne  u  to 
whether  or  not  the  Insured  id  her  aiH?llflatlon 
made  statements  which  were  false,  knowing 
them  to  be  false,  with  the  tnteiit  to  mlstead 
the  company  as  to  her  physical  oondltiou, 
this  court  is  not  at  liberty  to  disturb  the  find- 
ing of  the  jury  on  that  point,  there  being 
evidence  adduced  at  the  trial  reasoiwbly 
tending  to  sustain  them.  National  OouncU 
of  Knights  and  Indies  of  Secori^  t.  Owen, 
supra,  and  the  other  cases  cited  counsel 
tor  defendant,  are  not  aothoritleB  in  p<^t 
to  the  contrary,  for  in  eadi  of  tliese  cases 
the  parties  1^  tb^  contract  plainly  and  n&- 
eqolTocally  made  the  statraients  and  ques- 
tions and  answers  strict  warranties.  As  was 
said  in  the  (q)tolon  of  the  court  pr^red  by 
Mr.  Justice  Hardy  In  tbe  Owen  Case: 

"While  it  is  true  that  warranties  are  not  fa- 
vored in  tbe  law,  yet,  in  a  case  where  the  lan- 
guage of  the  contract  is  plain  and  uneQuivocal, 
the  court  cannot  refrain  from  giving  to  the  con- 
tract of  the  parties  the  meaning  which  its  plain 
and  unambiguous  language  imports,  and  tbe 
question  of  ttieir  materiakty  does  not  enter  in- 
to the  case,  for  the  parties  by  thdr  contract 
have  made  them  material." 

In  the  case  at  bar  the  parties  by  their  con- 
tract did  not  make  the  statements  warran- 
ties, but  on  the  contrary  declared  they,  iu 
the  absence  of  fraud,  shall  be  deemed  r^- 
resentatious.  Such  policies  are  contestable 
only  for  willful  misrepresentation. 

[3]  The  contention  of  counsel  for  the  de- 
fendant on  tlie  next  proposition  Is  that  cer- 
tain evidence  offered  upon  the  questdon  of 
fraud  is  inadmissible  for  tbe  reason  that  It 
tended  to  vary  the  terms  of  the  written  ap- 
plication for  Insurance  and  the  written  med- 
ical examination  signed  by  the  Insured.  We 
have  examined  the  evidence,  objected  to  up- 
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on  this  ground  and  believe  It  to  be  admissi- 
ble under  the  rule  laid  down  in  Shuler  et  al. 
V.  Hall,  42  Okl.  325,  141  Pac.  280,  as  follows: 

"Where  an  instrament  is  attacked  for  fraud, 
*  *  *  all  the  drcamstancee  aud  trauBactioDS 
leading  up  to  and  surrounding  the  execution  of 
the  instrument,  as  well  as  the  motiTes  and  in- 
tentions that  prompted  the  makers  to  execute 
it,  may  be  shown  by  parol." 

[4^  On  their  next  assignment  of  error 
counsel  contend  that  It  was  error  for  the 
trial  court  to  exclude  certain  parts  of  the  tes- 
timony of  Drs.  Gale  and  Woolsey  concerning 
communications  made  to  them  by  the  Insured 
while  under  their  care  in  the  i''risco  Hospi- 
tal at  St.  Louis  and  concerning  certain  com- 
munications to  the  same  effect  by  a  nurse 
connected  therewith  wMle  the  Insured  was 
so  under  treatment.  As  the  testimony  ex- 
cluded consists  of  parts  of  the  answers  made 
by  the  witnesses  to  questions  propounded  to 
them  In  deiK>sltions  which  were  taken  previ- 
ous to  the  trial,  we  have  considerable  diffi- 
culty in  gathering  from  the  statements  there* 
of  made  by  counsel  In  their  brief,  the  pre- 
cise testimony  which  they  contend  was  erro- 
neously excluded.  It  is  conceded  that;  by  the 
terms  of  our  privilege  statute  (section  5050, 
Bar.  L.  1010)  a  physician  or  surgeon  la  in- 
competent to  testify  without  the  consent  of 
his  patient,  coacerolng  any  communication 
made  to  him  by  his  patient  with  reference 
to  any  physical  or  supposed  physical  disease, 
or  any  knowledge  obtained  by  personal  ex- 
amination of  any  such  patient,  "provided  that 
if  a  person  offers  himself  as  a  witness  that 
is  to  be  deemed  a  consent  to  the  examina- 
ti<Hi;  also,  If  an  attorney,  clergyman,  or 
priest,  physician  or  surgeon  on  the  same  sub- 
ject, within  the  meaning  of  the  last  three 
subdivisions  of  this  section."  Counsel  for 
plaintiff  concedes  that  notwithstanding  the 
privilege  statute,  it  is  competent  to  prove  by 
a  i^ysidan  or  surgeon  that  he  attended  a 
eertnin  i>ersoo,  the  dates  of  his  visits,  the 
place  where  the  treatment  occurred,  that  the 
patient  was  discharged  at  n  certain  time,  etc., 
but  he  says  in  effect:  The  only  thing  which 
the  defendant  was  excluded  from  proving  on 
the  trial  of  this  case  was  the  nature  of  the 
disease  for  which  Insured  was  being  treated, 
and  the  treatment  given  her,  and  the  differ- 
ent communications  which  passed  between 
her  and  the  physicians  and  nurse  with  ref- 
erence to  her  condition. 

We  have  examined  the  record  with  consid- 
erable cnre.  and  believe  that  It  Justifies  the 
foregoing  stfttpment  of  counsel  as  to  the  na- 
ttire  of  the  testimony  excluded.  In  these  clr- 
cnmstances,  of  course,  the  testimony  object- 
ed to  was  properly  exeluded,  unless  the 
plaintiff  waived  the  statutory  privilege,  as 
couDsel  for  defendant  contends.  Counsel  for 
defendant  In  their  brief  have  divided  this  as- 
signment of  error  Into  two  "propositions," 
which  they  state  as  follows: 

(1)  "A  waiver  of  the  benefit  of  privileged  eom- 
idUnlcation  between  physiclanR  and  patient  is 
tO'tw  pKdicated  when  the  cMiduct  of  the  daim- 


ant  which  placed  the  claimant  tn  audi  a  posU 
tion,  with  reference  to  the  evidence,  that  the 
injunr  to  justice  would  be  greater  than  the 
benefits  to  be  derived  by  conserving  the  privi- 
lege." 

(a)  "To  call  witnesses  to  testify  as  to  one's 
physical  condition  is  a  waiver  of  the  privilege 
as  to  the  knowledge  acquired  by  phyidcians  of 
the  same  eonditi<m." 

In  support  of  their  first  proposition  coun- 
sel dte  sections  2285.  238^  2390,  2391,  voL 
4,  Wlgmore  on  Evidence;  and  in  support 
of  the  second  proposition  they  cite  section 
2390,  vol.  4,  Wlgmore  on  Evidence;  Nel- 
son r.  iDsnrance  Ca,  110  Iowa,  600,  81  X. 
W.  807;  Buffalo  Loan  Trust  &  Safe  Deposit 
Co.  v.  Knights  Templar  &  M.  M.  A.  Ass*u, 
12G  X.  T.  450,  27  N.  E.  942,  22  Am.  St  Rep. 
830. 

If  we  understand  counsel's  first  proposi- 
tion, it  amounts  to  this:  The  privilege  must 
be  deemed  waived  where  tb»  Injury  that 
would  inure  to  the  relation  hy  the  disclosure 
of  the  communication  must  be  greater  tlian 
the  beiefit  Uierehy  gained  for  the  correct  dis- 
posal of  litigation.  We  find  no  authority  for 
this  proposition  In  the  authorities  dted.  Pro- 
fessor Wlgmore  Csectlon  2280)  does  say  that 
one  of  the  four  fundamental  considerations 
for  the  establishment  of  a  privilege  Is  that: 

"The  injury  that  would  Inure  to  the  relation 
by  the  disclosure  must  be  greater  tiian.  the  bene- 
fit thereby  gained  for  the  correct  disposal  of 
litigation.'* 

But  we  understand  the  text  to  be  intmded 
more  for  the  guidance  of  the  Leglalature  in 
conslderiug  the  ukactment  of  privilege  stat- 
utes than  for  the  court  In  construing  such 
statutes  after  their  enactment 

As  the  L^lslatnre  of  this  state  has  al- 
ready oiacted  a  privilege  statute,  tbe  dilef 
poMcy  of  which,  It  seems  to  us,  Is  to  en- 
courage full  and  trahk.  dlsclosnrea  to  the 
attending  physician  or  snrgeon,  by  relieving 
tbe  patient  from  the  fear  of  mibarrasslug 
coDseQuences,  the  question  of  dealing  justly 
as  between  the  patient  and  third  parties  la 
ot  secondary  consideration. 

The  argument  of  counsel  on  the  second 
proposition  of  this  assignment  of  error  la 
that  while  the  statute  may  be  Intended  to 
protect  persons  In  the  confideutial  disclo- 
sures that  may  be  necessary  In  regard  to 
their  physical  condition,  it  was  not  intend- 
ed to  close  the  lips  of  physicians  where  the 
patient  voluntarily  publishes  the  facts  to 
the  world.  Counsel  nowhere  in  their  brief 
liave  pointed  out  the  precise  voluntary  dis- 
closures which  they  claim  constitute  a  waiv- 
er.  Certainly,  neither  the  insured  nor  her 
personal  representative  offered  themselves 
aa  witnesses.  So  it  must  be  that  counsel 
rely  for  a  waiver  upon  the  testimony  of 
several  -  lay  witnesses  offered  by  the  plain- 
tiff in  rebuttal,  which  counsel  say  tended 
to  prove  that  the  Insured  did  not  die  of  can- 
cer. By  the  express  terms  of  the  statute  (sec- 
tion 5050,  Rev.  L.  1010)  physicians  and  sur- 
geons are  Incompetent  to  testify  without  the 
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consent  of  their  patient  with  res[>ect  to  two 
subjects:  (a)  Any  commuDlcatlon  made  to 
falm  by  his  patient  with  reference  to  any 
pbj-slcal  or  supposed  physical  dlseane;  and 
(b)  any  knowledge  obtained  by  personal  ex- 
amination of  any  snch  patient  And  this 
consent  is  given  according  to  the  terms  of 
the  proviso  only  In  the  event  the  patient  of- 
fers Mmself  as  a  witness  and  voluntarily 
testifies  on  the  same  subject.  C,  B.  I.  &  P. 
V.  Hughes,  166  Pac.  411,  not  yet  officially  Te> 
ported. 

In  the  case  of  Arlzma  A  N.  M.  Ry.  Go.  v. 
Clark,  235  U.  S.  669,  35  Sup.  Ct  210,  50  L. 
Ed.  415,  L.  R.  A.  1915C,  834,  the  Arizona 
privilege  statute,  which  1»  identical  in 
meaning  with  our  own,  was  under  considera- 
tion. A  material  part  of  the  Injury  com- 
plained of  was  the  loss  of  the  sight  of  plaln- 
tilTs  left  eye;  and  because  this  was  set 
forth  In  the  pleadings,  and  upon  the  trial 
plaintiff  testifled  personalty  in  regard  to  his 
Injuries,  mentioning  the  loss  of  sight  and 
pain  in  the  eye,  and  called  as  a  witness  a 
nurse  who  attended  him  after  the  accident, 
and  who  testified  as  to  the  condition  of  the 
eye.  It  was  Insisted  that  plaintiff  In  effect  con- 
sented to  the  examination  of  ^e  physicians 
with  respect  to  his  gondltlon.  Mr.  Justice 
Pitney,  wlio  delivered  the  opinion  for  the 
■court,  Id  denying  this  contention,  says: 

"We  would  have  to  isnore  the  plain  meaDiaff 
<ff  the  words  in  order  to  hold,  as  we  are  asked 
to  do,  that  the  testimony  of  oHier  witnesses  of- 
fered by  the  patient,  or  tb*  tHtimniy  of  the 
patient  himseu  with  reference  to  other  matters 
than  commuuicatioDs  to  the  physiciao,  or  any 
Averments  contained  in  die  pleadings,  but  not 
in  the  testimony,  amount  to  a  waiver  of  the 
privii^K.  The  enactment  oentenplates  that  the 
physician  receives  in  confidence  what  his  pa- 
tient tells  hitn,  and  also  what  the  physidan 
learns  by  a  personal  examination  of  the  patient 
It  contamplates  tiiat  the  patleat  may  testify 
with  reference  to  what  was  commanicated  by 
him  to  the  physician,  and  in  that  event  only  It 
permits  the  physldan  to  testify  withoat  the 
patient's  coasent" 

Counsel  for  plaintiff  calls  oar  attention  to 
the  clause  of  the  policies  which  provides  that 
the  policy  shall  be  Incontestable  from  its 
-date,  except  for  nonpayment  of  prHniuais, 
and  insists  that  by  virtue  Uiereof  It  was  In- 
combent  mpm  the  Insnrer  to  make  such  In- 
quiries as  it  deemed  proper  toothing  the 
truthfulness  of  the  answers  of  the  Insured 
prior  to  the  deHvery  of  the  policy,  and  hav- 
ing Allied  to  do  so,  it  is  bow  precluded  frooi 
contesting  the  policy  except  for  nonpayment 
■ot  premiums.  There  Is  certainly  some  re- 
spectable authority  snstalzilng  this  coiUen- 
tion,  but  la  view  of  the  conclusions  we  hare 
reached  on  the  assigniaeats  of  error  present- 
ed for  review,  we  do  not  deem  it  necessary 
to  pass  upon  that  questlan  at  this  time.  We 
may  say,  howevw,  in  passing,  that  where  the 
Insurer  issues  such  a  policy  and  falls  to 
make  such  extrinsic  Investigation  untU  more 
premiums  have  beea  paid  and  the  insured 
Jibs  left  the  world,  there  are  no  considera- 


tions of  morality  or  equity  to  urge  the 
court  to  be  astute  to  discover  grounds  for 
waiver  of  the  privilege  statute  in  favor  of 
the  company. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  Is  affirmed. 


LONGEST  et  at  T.  I^NOFORD.  (No.  8468.) 
(Supreme  Court  of  Oklahoma.  Dec.  24,  1917.) 

(Syllabu$  by  the  Court.) 

1.  Affbai,  ano  Ebboe  «s»3t^(2)— AsBiaH- 

MBNT  OF  KaaOR — SUFFICIENCT. 
"An  assignment  of  error  which  In  effect 
merely  alleges  that  the  eoart  erred  In  render- 
ing iuHpnant  fdr  one  party  and  against  the 
other  presents  nothing  for  this  court  to  re- 
view." 

2.  Appeal  and  Bsbob  «9302G!)— FmnoN 
IN  Errobt— Foasi. 

"The  petition  In  error  Aould,  in  a  condse 
and  specuic  manner  dearly  point  out  the  partic- 
ular error  or  errors  complained  of  and  woich  it 
is  Bought  to  have  reviewed," 

Error  from  District  Court,  Jefferson  Coun- 
ty; Cham  Jones,  Judge. 

Action  between  C.  J.  Longest  and  others 
and  W.  O.  Leugford.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.  Affirmed. 

J.  H.  Harper,  of  Waurlka.  Cor  plaintUto  in 
error.  Ouy  Orean,  ctf  Wanrlka,  for  defend- 
ant in  errw. 

RAINET,  J.  The  petition  In  error  flled  In 
this  case  contains  the  following  assignments 
of  error  as  grounds  tor  reversal: 
'  "(1)  The  court  erred  in  overruling  the  plain- 
tiffs in  error's  motion  to  vacate  the  order  deny- 
iDf  the  petitloB  of  plaintiff  in  error  to  vacate 
and  set  aside  the  jadgment 

"(2)  Said  court  erred  in  denying  the  plaintiffs 
in  error's  petition  to  vacate  the  judgment 

"(3)  The  court  erred  In  not  rendering  Judg- 
ment (or  the  i^aintiffa  in  error  vacatiag  and 
setting  aside  said  judgment 

"(4)  Said  court  erred  in  matters  of  law  oc- 
curring at  the  trial. 

"(5)  Because  said  court  was  not  a  legally 
coBStitated  court  under  the  laws  and  Constitu- 
tion of  the  state  of  Oklahoma,  an  afSdavit  hav- 
ing been  filed  disQualifyins  the  judge  trying 
this  petition  in  error  to  set  in  said  cause." 

[1]  The  substance  of  the  first  three  assign- 
ments of  error  is  that  the  court  erred  In  ren- 
dering judgment  for  the  defendant  in  error 
and  against  the  i^alntlffs  In  error,  and  under 
the  decisions  of  this  court  these  assignments 
do  not  present  anything  for  this  court  to  re- 
view. Wilson  V.  Mann,  37  Okl.  475,  132  Pac. 
487 ;  Board  ot  Com'rs  v.  Oxley.  8  Okl.  502, 
58  Pac.  651;  WUlet  v.  Johnson.  18  Okl.  563. 
76  Pac.  174 :'  Gill  v.  Haynes,  28  Okl.  656,  115 
Pac.  790;  De  VItt  v.  El  Reno.  28  Okl.  315, 
114  Pac.  263. 

[{]  Under  the  fourth  assignment  of  error 
plaintiffs  In  error  contend  that  J.  H.  WD- 
Uams,  one  of  the  several  defendants  In  the 
action  agalust  whom  the  Judgment  was  ren- 
dered, hod  died  after  the  lustltutltHi  of  the 
suit,  and  before  the  trial,  and  that  the  Joint 
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Judgment  rendered  against  him  and  the  other 
d^ndants  was  for  this  reason  void.  The 
record  discloses  that  at  a  term  of  the  coort, 
preceding  the  term  at  which  the  Judgment 
sooght  to  be  vacated  was  rendered,  the  cause 
was  dismissed  as  to  the  defendant  J.  H.  Wil- 
liams, and  that  bis  name  was  included  In 
the  Judgment  by  mistake.  The  court  entered 
a  nnoc  pro  tunc  order  dlsmUtslng  the  actltm 
as  to  said  defoidant  as  of  the  date  the  order 
was  actually  made,  and  corrected  the  jndg- 
ment  rendered  at  the  trial  by  striking  Mr. 
Williams'  name  fberefroui.  The  entering  of 
the  order  nunc  pro  tunc  la  not  assigned  In 
the  petition  In  error  as  d  ground  for  the  re- 
versal of  the  Judgment,  and  we  will  assume 
that  the  same  was  prc^rly  entered  on  suffi- 
cient evidence.  There  Is  no  merit  In  the  rer 
malnlng  assignment  of  error  that  the  court 
was  not  legally  constituted,  because  an  affi- 
davit bad  been  filed  disqualifying  the  Judge 
who  presided  at  the  hearing  of  the  petition  to 
vacate  the  Judgment  The  dlsQualifying  affl^ 
davit  la  not  in  the  record,  and  It  does  not 
appear  that  the  trial  Judge  ever  certified  to 
his  dlsquallflcatlon,  or  was,  in  fact,  disquali- 
fied. In  addition  to  this,  this  aaslgnmait 
of  error  ia  not  argued  in  the  brief,  and  the 
same  will  be  em^dered  as  abandtmed. 

Finding  no  reversiUe  error  in  tiie  record, 
the  Judgment  of  the  trial  court  !■  aflirmed. 
All  the  Justices  ccnicur. 


AMERICAN  NAT.  BANK  v.  STAPLETON, 
(No.  8405.) 

(Suprane  Court  of  Oklahoma.   Dec  24,  1017.) 

(BvlWnu  hy  iha  Oowt.) 

Appeal  and  Ebbor  «s»1001<1,  8)— QtnEsrioit 
OF  Fact— Vbbdict. 
Where  there  is  any  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  Jury,  it  should 
not  be  disturbed  by  the  Supreme  Court:  but 
where,  after  a  careful  examination  of  all  the 
evidence  In  tbe  case,  it  is  found  that  there  is  not 
any  competent  evidence  to  suetain  the  verdict, 
the  cause  will  be  reversed. 

Error  from  County  Court,  Pittsburg  Coun- 
ty; S.  F.  Brown,  Judge. 

Action  by  J.  T.  Stapleton  against  the  Amer- 
ican National  Bonk.  From  a  Judgment  of 
tiie  county  court  f<»  ^aintilf,  <hi  a  trial  de 
novo  on  appeal  from  Jnatice^a  conrt.  defendant 
brlngi  error.  Bevened  and  remanded  for 
new  trial. 

Horton  ft  Smith,  of  HcAlester,  for  plain- 
tiff in  error.  H.  B.  HU&er,  of  McAleeter,  for 
defendant  in  error. 

RAINET,  J.  This  action  was  commenced 
before  a  Justice  of  the  peace,  at  McAleeter, 
Pittsburg  county,  Okl.,  and  on  appeal  was 
tried  del  novo  in  the  county  court  of  ttiat 
county.  The  plaintiff,  J.  T.  Stapleton,  In  his 
bill  of  partlculare,  alleged  that  the  defendant, 
the  American  National  Brink,  had  charged  i 


him,  and  that  he  had  paid,  usurious  Intereatr 
in  the  sum  of  $28,  on  a  loan  of  $200,  and  ask- 
ed for  Judgment  In  a  sum  double  the  amount 
of  the  Interest  paid,  as  a  penalty  for  the 
chai^g  of  said  usurious  Interest  The  cause 
was  tried  to  a  Jury,  and,  from  a  Judgment  li> 
favor  of  the  plaintiff,  the  defotdant  bank  ha» 
appealed  to  this  court 

The  parties  will  be  dedgnated  as  In  ttie- 
trial  comrt 

The  evidence  In  the  case  consists  of  the  te»- 
tlmony  of  the  plaintiff,  Stapleton,  and  of- 
plaintlflTs  counsel,  H.  B.  Mllner.  There  wa» 
also  Introduced  In  evidence,  over  the  obJecttcMi' 
of  defendant,  a  copy  of  the  written  demand 
that  was  served  on  the  defendant  bank  for- 
the  return  of  the  allied  usurious  Interest 
Tbe  plaintiff  testified  that  he  borrowed  ¥20& 
from  the  American  National  Bank,  but  Uut  he 
did  not  remember  ttie  date  of  tbe  transaction ; 
that  when  the  note  was  due  be  had  it  extended 
for  about  80  days;  that  he  paid  altogether 
the  sum  cit  $28  interest;  and  that,  attet  the- 
extension,  he  paid  the  note  when  it  mw  dne. 
nalntiiTB  attorney  identifled  a  oi^  of  tlie 
original  demand  for  the  return  ct  the  ttsuil- 
ons  interest  served  on  tlie  defendant  iMUik, 
testified  as  to  ttae  taxA  of  making  the  service, 
and  offered  the  copy  ior  evidence,  irhicb  was 
admitted  ovra-  tiie  objection  of  coansrt  tor  the- 
bank.  During  the  trial  In  the  county  court, 
counsel  for  plaintiff  stated  to  the  court  that 
he  was  unable  to  find  tbe  original  note,  but 
that  he  had  a  copy  Uteno^  whicb  Iw  irfTerad 
in  evidence.  Counsel  for  defradant  objected 
to  the  introdnction  of  the  purpwted  copy  of 
the  note  on  the  ground  tbati  no  proof  bad 
beoi  made  tliat  it  was  a  tnw  eag^,  that  the- 
same  was  not  the  best  evidence,  and  that  no 
notice  had  been  given  as  required  by  law  in 
r^rd  to  introducing  a  copy  at  ttw  trial. 
This  obJecUon  was  ovetmled,  but  then  is  - 
nothing  In  the  recwd  to  show  that  tbe  par- 
ported  copy  ot  the  note  was  eVer  read  to  the 
Jury,  and  it  is  not  in  tbe  reowd.  Nether  Is 
there  any  other  testlnuKiy  In  the  record  as  to- 
when  the  mon^  was  borrowed,  when  the  note 
was  due,  or  when  it  or  the  alleged  usurious^ 
Interest  was  paid.  It  does  ai^ear,  howevw, 
that  the  copy  of  the  written  demand  served 
by  plalntlfTs  counsel  on  the  defendant  hank,, 
and  offered  in  evidence,  contained  a  recital 
as  to  tbe  date  the  moiwy  was  borrowed  and 
the  dates  the  note  and  nsuzioos  interest  were- 
pald. 

The  action  is  against  a  national  bank,  and. 
it  is  contraded  by  defendant  and  conceded 
by  plaintiff,  that  It  Is  unnecessary  to  allege 
and  prove  a  demand  for  the  return  of  usuri- 
ous interest  where  the  action  ia  against  a 
national  bank.  This  Is  ttie  holding  of  this- 
court  in  the  following  cases:  Pauls  Valley 
Nat  Bank  v.  MltcheU,  154  Pac.  1188;  First 
Nat.  Bank  at  QUgler  v.  Howard.  IfiB  PtcC.  438;. 
Commercial  Nat  Bank  of  Cbeootab  v.  Phil- 
Hps,  100  Pad  920. 
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We  do  not  thlnfe  tbe  copy  of  tbe  wilttai  de- 
mand served  on  the  defendant  waa  admiaalble 
for  any  purpose.  Certainly,  the  statement  of 
ptuported  tacts  therrin  ccoitained  was  not 
evidence  and  did  not  dispense  with  proof  of 
the  material-  tacts  necessary  to  a  recovery. 
Section  1005,  Rev.  Laws  of  Oklahoma,  1910,  re- 
quires, as  a  condition  precedent  to  the  insti- 
tution of  a  suit  to  recover  usurious  IntM-eat, 
that  the  parties  bringing  Bncb  salt  must  make 
a  written  demand  for  the  return  of  such  usu- 
ry; but.  as  is  held  In  the  above  cases,  this 
section  has  no  application  where  the  suit  la 
against  a  national  bonk. 

Under  this  state  of  facta,  this  case  Is  gov- 
erned by  the  case  of  Merchants'  A  Planters* 
National  Bank  of  Mill  Creek  v.  Uorton,  27 
Okl.  688,  U7  Pac  201,  which  is  similar  to  the 
caae  under  consideration  la  several  respects. 
In  the  course  of  the  oplni<Hi  In  that  case,  Mr. 
Justice  Hayes,  speaking  tor  this  court,  said: 
"l%e  evidence  discdoses  tbat  tbe  amoont  of  tbe 
note  in  excess  of  the  sam  received  by  plaintiff 
from  tbe  bank  would  constitute  usurious  inter- 
est for  tbe  time  tbe  note  was  to  run,  but  tbe 
evidence  also  discloses  that  Uie  note  was  not 
paid  at  maturity;  and,  while  there  is  evidence 
tending  to  show  tbat  other  payments  for  in- 
terest were  made  upon  the  note,  and  that  plaiu- 
tiSa-  paid,  in  aU,  as  Interest  tfaereon  tbe  sum 
of  ZnJiO,  tbere  la  no  evidence  showing  when 
these  payments  were  mad^  or  for  what  length 
ct  tfane  fdahitiffs  had  Hba  use  of  the  amount  of 
money  received  by  tfaem  on  the  note.  Tbe  note 
CD  which  was  Indorsed  tbe  dates  of  all  pay- 
ments was  referred  to  In  tbe  evidence  and  pre- 
sented for  introducticm  as  evidence,  and  there 
seems  to  have  been  no  objection  thereto;  but,  if 
the  same  waa  ever  read  to  the  jary,  it  u  not  so 
disclOBed  by  the  record,  and  the  record  does  not 
contain  it.  As  the  record  now  stands,  the  evi- 
dence eatabliahes  that  plaintiffs  have  paid  117.50 
as  intereBt  on  $160,  but  for  what  length  of  time 
the  record  does  not  disclose,  and,  without  doing 
so,  it  cannot  be  determined  whether  tiie  amount 
of  interest  paid  is  nsnriona,  the  burden  to  a»- 
tablish  which  is  upon  plaintUfs." 

It  appears,  then,  that  there  was  not  any 
competent  evidence  before  the  Jury  to  iRx>ve 
that  the  plaintiff  had  paid,  usurious  Interest, 
and  the  cause  la  therefor©  reversed  and  re- 
manded for  8  new  trial.  All  the  JnsticM  con- 
cur. 


SWBBNXTY  et  aL  V.  OOLBMAN.  (No.  906S.) 
<Saprem«  Court  of  Oklahoma.   Dec.  24,  1917.) 

(BylMntt  by  the  OourU} 

L  jiin«Knrr  «=»9^(1)  — Bas  Aiotohuu— 

ACTION  TO  Quiet  Title. 
A  fuU-blood  Choctaw  Indian,  having  an  al- 
lotment, died,  leaving  a  husband  and  two  minor 
diiMreii.  The  husband  conveyed  Us  life  estate 
in  said  lands  to  W.,  who  subsequently*,  at  a 
gnardian's  sale,  bought  the  int^iest  of  said 
minors,  and  received  a  deed  therefor,  which  deed 
was  subsequently,  by  the  county  court  having 
JurisdietiM  of  said  minor's  estate^  canceled. 
Afterwards  W.  conveyed  said  lands  to  T.  C.,  who 
to<^  poasesrion  of  same,  and  brought  action  to 
4]ulet  title  to  said  lands  against  said  minora, 
which  reeidted  in  a  judgment  r<fe  said  minors, 
whldt  judgment  waa  sap^neded,  appealed  to 
tlds  court,  snd  1^  this  court  awrmed.  Ther^ 


afte^  T.  (X  brought  a  second  action  against  said 
minors  to  quiet  title  to  the  same  land  involved 
in  the  said  first  suit,  upon  the  ground  tbat  said 
life  estate  had  not  been  pleaded  or  nroven  in 
said  first  title,  and  to  enjoin  tbe  exeouaon  of  the 
Judgment  raiuwBd  in  said  first  suit;  to  which 
said  second  action  the  defendants  pleaded  the 
first  action  as  res  Judicata  thereof;  the  facts 
to  support  said  plea  of  res  judicata  being  suf- 
ficientlV  admittea  in  the  petition  in  said  second 
suit  MeU  that,  as  the  said  life  estate  could 
have  been  i^eaded  and  proved  in  said  first  case, 
said  plea  of  res  Judicata  being  well  pleaded, 
and  the  facts  to  support  said  plea  being  suffi- 
ciently admitted  in  the  petition  in  said  second 
suit,  tbe  court  committed  rev^ible  error  In  ren- 
dering Judgment  for  T.  G.  in  said  second  suit, 
and  enjoinme  tbe  execution  of  the  jud^ent  ren- 
dered in  said  first  action,  and  enjoining  action 
on  tbe  supersedeas  hood  given  in  said  first  case. 
2.  JmaiiKKT  «s>713(2)  -—  CoNcmffivsniss  — 

FOBUEB  JUOGUEHT. 
Where  a  party  claims  a  life  estate  in  land, 
and  also  claims  a  fee  in  tbe  same,  and  brings  ac- 
tion to  recover  said  lands  and  remove  clouds 
from  the  title  thereto,  and  the  only  title  pleaded 
and  attempted  to  be  proved  in  said  cause  is  as 
to  the  fee,  and  the  case  is  adjudged  adversely  to 
said  party,  appealed  to  and  aiQrmed  by  this 
court,  said  party  cannot  maintain  against  the 
same  parties,  for  the  same  land  involved  in  the 
first  action,  another  suit  based  upon  tbe  life 
estate,  as  in  said  first  action,  whether  pleaded 
and  proved  or  not,  the  fcKmer  judgment  is  con- 
clusiva  as  to  said  life  estate  since  the  same 
could  have  bem  pleaded  and  pra^  In  ssid 
first  action. 

Oommissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Carter  County; 
W.  F.  Freeman,  Judge. 

Action  by  Tezle  Coleman  against  Robert 
Sweeney  and  othei;^.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded,  with  instructions  to  set  aside  the 
Judgment,  dissolve  the  injunction  granted, 
and^  enter  Judgment  for  defendants. 

Buasdl  B.  Brown.  Probate  Atty.,  and  J. 
Bk  MoOTe,  both  ot  Ardm<Hre,  for  j^dntUfs  In 
ecxor.  B,  A.  Howard  and  Ooy  H.  eigler, 
both  of  Axdmore,  for  defendant  In  wror. 

COLUBB,  a  HblM  acUon  Is  bzougfat  by 
defendant  in  error  against  the  plalntifl  in 
error  to  qutet  title  to  land  described  in  the 
potion,  and  that  she  be  adjudged  to  be  the 
owner  thereof'  during  the  lite  ef  Bobert 
Sweoiey.  and  tbat  said  plalntuta  tn  error, 
and  each  of  them,  be  enjoined  from  assert- 
ing or  claiming  any  right  or  title  adverse 
thereto,  and  praying  tor  an  itijifw^inn  pend- 
ing the  hearing  of  this  caae  enjoining  defend- 
ants from  the  execntlon  ot  a  Jodgmrat  ren- 
dered in  a  former  suit  between  the  same 
parties  in  the  same  court,  In  regard  to  the  ti- 
tle to  said  land,  and  from  bringing  action  on 
the  supersedeas  bond  gtven  Ih  the  said  for- 
mer case.  Hereinafter  the  parties  will  be 
styled  as  they  were  In  the  trial  court 

The  uncontradicted  evidence  shows  the 
land  in  controven^  was  the  alUVtmoit  at 
Arra  Ann  Sweeney,  who  died,  leaving  a  hus- 
band, Bobert  Sweeney,  and  two  minor  sons. 
Joseph  and  Frank  Sweeny ;  that  od  January 
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1909,  fin  uM  Robert  Sweeney  sold  hla 
life  estate  In  said  allotmeDt  to  Lotl^la  Wil- 
liams, that  Louella  WlUiams  afterwards  pur- 
chased at  a  ^ardlan's  sale,  which  sale  was 
afterwards  canceled,  the  interest  of  said 
minors  In  said  lands,  and  subsequently  by 
warranty  deed  ccmreyed  the  lands  In  contro- 
versy to  the  plaintiff,  who  took  possession  of 
the  same ;  that  thereafter  the  plaintiff 
brought  action  against  the  defendants  to 
quiet  title  to  said  land;  that  said  case  was 
tried  in  the  district  court  of  Marshall  county, 
Okl.,  and  resulted  In  a  judgment,  "that  Texte 
Coleman  recover  of  and  from  the  defendants 
Frank  Sweeney  and  Joseph  Sweeney,  minors, 
nothing  by  reason  of  this  action ;  that  Frank 
Sweeney  and  Joseph  Sweeney  are  the  owners 
of  and  have  a  fee-simple  title  to  said  lands, 
and  are  entitled  to  immediate  possession 
thereof;  that  title  and  pos.sessIon  of  said 
lands  be,  and  the  same  are,  forever  quieted 
In  said  defendants,"  which  Judgment  was  su- 
perseded and  an  appeal  taken  therefrom  to 
this  court,  which  affirmed  said  judgment 
(Coleman  v.  Sweeney  et  al.,  156  Pac.  230), 
and  mandate  thereof  was  spread  of  record  in 
said  trial  court.  Thereafter  the  plaintiff 
brought  this  action  against  the  defendants  to 
quiet  her  title  in  said  land,  and  to  enjoin  ex- 
ecution of  the  said  Judgment  rendered  by  the 
district  court  of  Marshall  county  In  said  for- 
mer cause  and  from  bringing  action  upon  the 
supersedeas  bond  given  in  that  case.  The 
defendant  answered,  and  suffldently  pleaded 
that  the  first  suit  was  res  Judicata  of  the 
second  suit.  It  was  admitted  in  the  plaintiffs 
petition  that  this  action  Is  to  quiet  title  to 
the  same  lands  that  the  former  suit^was 
brought  to  quiet,  that  the  two  actions  are  be- 
tween the  same  parties,  and  that  both  suits 
seeik  the  same  relief.  The  case  was  tried  to 
the  court,  and  Judgment  rendered  for  the 
plalntUE  that  she  Is  the  owner  of  an  estate 
for  the  llf6  of  Robert  Sweeny  In  the  lands 
described  in  said  petftlon,  and  entitled  to  poa- 
sesslon  of  said  lands  since  the  Ist  day  of 
3Iarch,  1011,  and  that  defendants  have  not 
been  entitled  since  Bfardi  1,  ^911,  to  the  pos> 
session  of  said  lands,  and  enjoining  the  de- 
fendanfaK  ftom  asserting  any  title  to  said  land 
adverse  to  platnttfFs  life  estate  therein,  and 
enjotntng  the  defendants  from  enforcing  the 
said  lodgment  rendered  by  the  district  court 
of  Marshall  county,  Ok\.,  on  the  8th  day  of 
September,  1913,  in  said  case  of  Texle  Oole- 
man  against  SYank  flweeney  and  Joseph 
Sweeney,  and  from  bringing  any  snlt  upon 
the  supersedeas  bond  gLvea  In  said  case  for 
rent  or  damage  by  reason  of  said  plalntUf 
occupying  or  holding  said  premises  pending 
the  appeal  In  said  former  case  from  the  dis- 
trict court  of  Marshall  county  to  the  Supreme 
Court,  and  taxing  said  defendants  with  costs, 
to  which  roodltion  of  Judgment  the  defend- 
ant duly  excepted. 

The  defendant  timely  moved  for  a  new 
trial,  whluh  was  overruled  and  excepted  to. 


To  reverse  the  Judgment  mdmd*  ttte  de- 
f»idants  perfected  an  appeal  to  this  court. 

[1,2]  There  is  but  one  material  qupstton  in- 
volved In  this  case.  Was  the  plea  res  judi- 
cata. If  proven,  a  complete  defense  to  this  ac- 
tion? It  is  contended  by  the  -plainttfl  that 
this  action  is  tor  a  less  estate — a  life  estate, 
than  the  estate  Involved  In  the  former  suit 
betvi'een  these  parties,  and  that  in  said  suit 
the  life  estate  was  not  set  up  or  proven,  and 
ttiat  therefore  the  res  Judicata  pleaded  was 
not,  under  the  tacts,  a  defense  to  this  actldn, 
and  with  this  contention  we  cannot  agree. 

The  subject-matter,  the  parties,  and  the 
relief  sou^t  are  the  same  in  both  cases,  and 
the  petition  of  plaintiffs  admit  all  of  the  facta 
necessary  to  support  the  plea  of  res  judicata 
as  pleaded  by  the  defendants.  Therefore  the 
former  judgment,  the  same  being  rendered 
by  a  court  of  competent  jurisdiction,  was 
conclusive,  "not  only  as  to  every  matter  In- 
volved in  the  former  case,  but  as  to  every 
matter  which  might  have  been  pleaded,  or 
given  in  evidence,  whether  the  same  was 
pleaded  or  not."  Prince  r.  Gosnell,  47  OkU 
570,  149  Pac.  1192. 

In  the  well-cousldered  opinion  of  Justice 
Hardy  In  Prince  v.  Gosnell,  supra,  following 
St.  L.  &  S.  F.  B.  B.  Co.  r.  Hardy,  45  Old.  423, 
146  Pac.  38,  It  Is  held: 

"In  the  absence  of  exceptional  facts,  excusing 
a  failure  so  to  do,  a  party  should  plead  all  of  the 
material  facts  that  constitnte  his  claim  or 
fense,  and  failure  to  do  so  cannot  be  made  the 

basis  of  another  action." 

The  case  of  Prince  v.  Ooanell,  supra,  has- 
been  approved  and  followed  by  this  court. 
In  the  following  cases:  Corrugated  Culvert 
Co.  V.  Simpson  Township,  Mcintosh  Coimty, 
ICl  Pac.  854;  Duncan  et  al.  v.  OemluR  lu- 
vastmeot  Co.,  154  Pac  661 ;  Morton  v.  Kelly,. 
166  Pac.  1164. 

The  record  In  this  case  does  not  ahoiv-  any 
exceptional  facts  excusing  failure  to  plead 
In  the  first  case  the  life  estate  which  Is  the 
basis  of  this  action.  We  are  of  the  cqE»lntt»i, 
and  so  hold,  that  the  condusions  readied 
by  us  are  not  in  conflict  with  the  holding  In 
Batcllff-Sanders  Grocery  Co.  v.  Blue  Jacket 
Mercantile  Co.  et  al.,  164  Pac.  1142,  relied 
upon  by  ^lalnCUT,  as  Uk  necessary  cDndltions 
"to  make  a  matter  res  Judicata"  are  shown 
by  the  record  of  this  case  to  exist 

The  life  estate  of  Robert  Sweeney  had 
passed  to  plaintiff  long  prior  to  the  time  of' 
the  commencement  of  the  first  suit,  and  waa. 
held  by  her  at  the  time  of  the  said  first  suit, 
and  the  same  could  have  been  pleadied  and 
proved  In  said  first  suit,  and,  as  the  same 
was  not  done,  such  life  estate  cannot  be  made- 
tbe  basis  of  another  suit. 

In  Baker  v.  LeavlU  et  al.,  153  Pac.  1090,  It 
is  held: 

"The  purpose  of  an  action  to  quiet  tlUe,  un- 
der •  *  *  section  4927,  Revised  l^ws  1910, 
is  to  deteroiiQe  who  is  the  real  owner  of  the- 
property  and  to  put  to  rest  all  adverse  claims, 
in  such  an  action  all  matters  affecting  the  titla- 
of  th«  parties  thereto  may  be  litigated  and  de- 
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termlncd,  sad  tta  Judgtoent  rendered  tberaln  to- 
final  and  conduaive  w  against  the  parties  there- 
to and  their  priviea." 

In  Woodwwth,  Goanty  Clerk,  t.  Tovrn  of 
HenneBsey.  S2  OkL  267,  122  Pac.  S^,  it  li 
held: 

"The  whole  pliilosophy  of  the  doctrine  Tea 
judicata  is  snnimcd  up  in  the  simple  statement 
that  a  matter  once  decided  is  finally  decided,  and 
all  the  learning  that  has  been  bestowed,  and  ali 
the  rules .  *  *  *  laid  down,  or  have  been  for 
the  purpose  of  mforcing  that  one  proposition." 

It  la  the  policy  of  the  law  to  require  the 
parties  to  Utigate  all  matters  relevant  to 
the  lasne  at  one  and  tbe  same  time.  The 
matter  which  Is  the  basis  of  said  second  suit, 
lielng  within  the  knowledge  of  the  plaintiff 
prior  to  the  commencement  of  said  first  ac- 
tion, and  being  a  matter  wfai<di  she  might 
bare  pr(H)erly  pleaded  and  proved  therein, 
and  which  she  failed  to  do,  we  think  that 
the  Judgment  In  the  former  case  is  conclu- 
sive as  to  all  the  matters  therein  litigated, 
and  of  all  matters  that  might  have  been 
therein  litigated.  Including  said  life  estate 
In  said  land. 

The  plea  of  res  Judicata,  having  been  prop- 
erly pleaded,  and  being  fully  sustained  by 
the  admission  of  plaintiffs  In  their  plead- 
ing, the  same  was  a  complete  defense  to  this 
action,  and  the  court  committed  reversible 
error  in  rendering  the  judgment  rendered. 

This  case  Is  reversed  and  remanded,  with 
inatnictlons  to  the  trial  court  to  set  aside 
the  Judgment  rendered,  to  dissolve  the  In- 
junction granted  in  this  case,  and  to  enter 
In^nmit  for  the  d^endants. 

PER  OUBIABf.   Adopted  In  whole. 


MACKIN  V.  DARROW  MUSIC  CO. 
(No.  836a) 

(Supreme  Opart  of  Oklahoma.   Dec.  24.  1917.) 

(SpUalua  bp  the  Court.) 

L  Appuj.  and  Bxbob  •sSllfS)— Extkision 
Obdeb— ConsTBUcnoN— "60— 10— 5  to  Hakk 
AXD  Sebvz  Case-Made.** 
Where  the  recital  in  the  record  showing  the 
ord*r  of  the  trial  court  extending  the  time  for 
making  and  serving  oase-made  is  "60—10—6  to 
make  and  serve  case-made,"  such  recital  is  com- 
monly understood  by  the  bench  and  members  of 
the  bar  to  mean  60  days  given  to  appellant 
in  which  to  prepare  and  serve  a  case-made,  10 
daya  for  appellee  to  suggest  amendments,  and 
5  days'  notice  to  be  given  by  either  side  for 
the  settling  and  signing  of  a  case-made,  and  STMfa 
recital  of  order  extending  time  within  which  to 
make  and  serve  case-made  is  sufficiuit, 
2.  ETviDBKcs  «»443(1)_—  Pabox.  Evidenob  — 

CONTBADJCTION  OF  TEBUS  OP  WbITINO  — 
PbOOF  or  COTEMPOBANEOUS  ObAL  CON- 
TBACTS. 

While  parol  testtntoay  is  inadmissible  to 
change  <v  contradict  the  terma  of  a  written 
contract,  yet  a  parol  contract  may  be  made  be- 
tween the  parties  cotemporaneonsly  with  the  ex- 
ecution of  the  written  agreement,  providing  it  is 
separate  and  independent,  and  its  terma  in  no 
way  connictiag  with  or  contradictory  to  the 


written  stlpnlatlon.  Thus,  whwe  Uie  plalntUf 
sold  to  the  defendant  a  piano  at  a  stipulated 

price  to  be  paid  a  certain  amount  down  and  the 
balance  in  Installments,  and  the  plaintiff  retain- 
ing title  to  the  same  until  the  f^ll  amount  was 
paid,  the  terns  ol  the  sale  being  evidenced  by  a 
written  contract.  It  ia  competent  for  the  defend- 
ant to  show  by  parol  evideoce  in  an  action  for 
the  balance  due  on  the  purchase  price  that  tb** 
plaintiff  and  the  defendant  entered  into  a  cotem- 
poraneouB  parol  agreement  whereby  it  was 
agreed  that  the  defendant  mi^ht  pay  for  the 
piano  In  hauling  for  the  plaintiff,  ana  that,  the 
plaintiff  breached  the  parol  agreement  by  re- 
fnaing  to  furnish  the- defendant  hauling  as  pro- 
vided for  in  the  parol  agrewient,  as  the  lutrol 
agreement  did  not  contradict  or  vmrj  the  written 
contract,  except  aa  to  the  manner  of  payment, 
which  conid  be  shown  by  paroL 

Oommlssloners'  Opinion,  Division  No.  &. 
Srror  from  County  Court,  Tulsa  County; 
J.  W.  Woodford,  Judge. 

Action  by  the  Darrow  Music  Company 
against  James  Mackln.  Judgment  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  directions  to  grant  a  new  trial. 

C.  R.  Ttanrlwell  and  Samud  A.  Boorstln, 
both  of  Tolsa,  for  plaintiff  in  error.  Fred  W. 
KoppUn,  of  Talsa,  for  defendant  in  error. 

PBYOB,  O.  This  Is  an  action  commenced 
In  the  justice  court  of  Tnlsa  county  by  the 
Darrow  Music  Company,  defendant  in  error, 
against  James  Mackln,  plaintiff  In  error,  for 
the  recovery  of  the  possession  of  a  certain 
piano  or  the  v^ue  thereof.  The  parties  will 
be  referred  to  as  they  appeared  in  the  trial 
court. 

From  a  judgment  In  favor  of  the  defendant, 
plaintiff  appealed  to  the  county  court  of 
Tulsa  county,  where  the  case  was  tried  de 
novo  to  a  jury,  and  ttie  Jury  returned  a  ver- 
dict in  favor  of  the  plaintiff,  the  Darrow  Mu- 
sic Omnpony,  against  James  Mackln,  defend- 
ant, for  the  sum  of  $80:22  or  fOr  the  return 
of  the  property  sued  tor. 

A  motion  for  a  new  trial  was  filed  by  the 
defendant,  which  was  overruled  by  the  court, 
and  the  defendant  aiipeals  from  the  action 
of  the  court  in  overruling  said  motion  £or 
a  new  trlaL 

The  piano  involved  in  this  action  was  sold 
to  the  defendant  by  the  ptelntlff  for  the  sum 
of  $315,  which  was  evidenced  by  a  written 
Instrument  in  the  nature  of  a  promissory  note 
containing  a  provision  that  the  title  of  the 
piano  should  remain  in  the  plaintiff  untU 
the  said  sum  was  paid.  The  contract  provid- 
ed for  payments  In  installments;  $30  In 
cash,  and  the  balance  to  be  paid  $10  each 
month  until  the  full  amount  was  paid;  de- 
ferred  payments  to  draw  interest  at  the 
rate  of  8  per  cent,  per  annum.  The  Itemized 
statement  of  the  plaintiff  showed  that  there 
was  at  the  time  of  the  institution  of  this 
suit  due  the  sum  of  $93.28. 

The  defendant  for  his  answer  alleges  that 
he  and  lAaintUf  had  an  Independent  oral 
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contract  whsaOty  It  was  agiaed  betweui 
plaintiff  and  defeodant  that  the  defendant 
should  pay  for  the  piano  In  hauling,  and  that 
the  plaintiff  had  breacdied  the  oral  indeprad- 
ent  omtract  br  reason  of  the  plaintiff  refus- 
ing to  fniniah  the  defendant  hanllng,  and 
farther  claims  a  setoff  for  storage  ot  boxes 
for  the  plaintiff. 

The  defoidant  urges  several  assignments  of 
error  for  the  reversal  of  this  cause,  but  die 
following  Is  all  that  It  is  deemed  necessary 
to  consider  here;  That  the  court  ^red  In  ex- 
cluding competent  testimony  offered  by  the 
defendant  to  prove  his  defense  under  the 
oral  agreement  at  the  time  of  the  sale  of 
the  piano  entered  into. 

Before  taking  up  the  consideration  of  the 
assignmoit  of  error  by  the  defendant,  ttiere 
are  sraie  preliminary  questions  raised  by  the 
plaintiff  which  should  be  disposed  of.  The 
plaintiff  insists  that  this  appeal  dumld  be 
dismissed  for  the  following  reason:  That 
the  record  does  not  show  any  final  judgment 
rendered  on  the  verdict  by  the  trial  court  In 
said  cause;  that  the  order  of  the  trial  court 
extending  the  time  in  which  to  prepare  and 
serve  the  case-made  is  so  indefinite  and  uncer- 
tain that  the  same  is  void. 

The  case-made  in  this  cause  does  not  show 
that  any  Judgment  was  rendered  on  the  ver- 
dict In  said  cause,  but  the  law  Is  well  settled 
by  the  decisions  of  this  court  and  the  deci- 
sions of  the  Supreme  Court  of  Kansas  from 
where  the  C!ode  of  Civil  Procedure  Is  taken 
that  an  appeal  can  be  taken  from  an  order 
overruling  a  motion  for  a  new  trial,  not- 
withstanding no  Judgment  has  been  pronounc- 
ed In  accordance  with  the  verdict  Roof 
T.  BVanhs.  26  Okl,  392,  110  Pac.  1098;  Phil- 
lips V.  Oliver,  156  Pac.  586~thlB  court  follow- 
ing the  decision  of  the  Supreme  Court  of 
Kansas  In  the  case  of  Am.  Surety  Co.  v.  Ash- 
more,  74  Kan.  325,  86  Pac.  453.  The  record 
does  not  show  that  any  formal  order  was 
signed  by  the  judge  and  entered  In  the  court 
below,  but  the  case-made  does  contain  the 
following  recital: 

"Civil  1939,  Darrow  Music  Company  t.  James 
Mackin.  Motion  for  new  trial  heard;  overmled. 
Defendant  excepts." 

This  record  In  this  particular  Is  the  same 
as  the  record  In  the  case  of  Holmberg  t. 
Win,  152  Pac.  357,  and  this  court  held  that 
redtal  therein  was  sufficient  to  give  the 
court  Jurisdiction  to  hear  and  determine  the 
cause  on  appeal.  That  case  was  followed 
with  approval  by  this  court  in  the  case  of 
St.  L.  &  S.  F.  B.  Co.  V.  Talllaferro,  160  Pac. 
610. 

[1]  The  most  serious  question  raised  by  the 
plaintiff  In  Insisting  that  the  cause  should 
be  dismissed  is  that  the  phrase  "60—10—5 
to  make  and  serve  case-made,"  which  fol- 
lows hnmedlately  the  above  recital  as  to  the 
overruling  the  motion  for  a  new  trial,  and 
la  the  only  record  that  the  court  gave  the 
defendant  an  extension  of  time  In  which  to 
make  and  serve  a  case-made,  is  Inauffldent 


on  aeooont  of  its  IndeflniteoetB  aad  ambigui- 
ty to  be  a  valid  order  extending  time  In 
which  to  make  and  serve  a  case-mad&  This 
question  ^was  raised  almost  under  the  Iden- 
tical jdirase  In  the  case  of  McCum  v.  Uo- 
Cann.  24  OkL  264, 103  Pac.  691.  and  whUe  this 
court  ccHnmented  oa  the  same  as  being  a 
serious  question,  it  did  not  decide  whether 
or  not  it  was  a  sufficient  order  extending 
time  in  which  to  make  and  serve  a  case- 
made. 

In  the  case  of  St  L.,  I.  U.  ft  S.  R.  Ock  v. 
Farl^,  167  Pac.  300,  the  redtal  In  the  order 
of  the  court  was  "motion  for  new  trial  over- 
ruled, and  defendants  except  <60 — 10 — 5)." 
This  court  held  that  the  figures  "(60—10—5)." 
standing  alone,  were  not  susceptible  of  any 
legal  construction  and  too  Indefinite  and  am- 
biguous to  be  construed  as  an  order  extending 
time  in  which  to  make  and  serve  a  case-made: 
But  in  this  case  the  phrase  "60—10 — 5  to 
make  and  serve  a  case-made"  clearly  and  def- 
initely shows  that  the  figures  "60—10—5" 
have  reference  to  making  and  serving  a  case- 
made.  The  plaintiff  contends  that  the  phrase 
does  not  show  to  whom  the  time  is  given  In 
which  to  make  and  serve  a  case-made,  If 
the  same  should  be  construed  to  be  sufficient 
to  give  time  to  make  and  serve  a  case-made. 
In  this  contention  there  seems  to  be  no  merit, 
for  the  reason  that  under  no  possibility  could 
there  be  any  reason  for  giving  time  to  make 
and  serve  a  case-made  to  any  one,  except  to 
one  against  whom  the  judgment  was  render- 
ed and  the  one  seeking  to  appeal  from  said 
Judgment,  the  defendant.  It  Is  a  matter  of 
common  practice  among  the  members  of  the 
bar  and  the  members  of  the  court,  In  mak- 
ing up  a  record  for  appeal  end  the  grant 
Ing  of  time  In  which  to  make  and  serve  a 
case-made;  for  the  trial  court,  in  orally 
granting  the  time,  uses  the  brief  expression 
as  above  or  one  very  similar,  and  the  coun- 
sel, in  asking  for  time  in  which  to  make  and 
serve  a  case-made,  use  such  words  and  fig- 
ures, and  the  bench  and  the  bar  are  ftimll- 
iar  with  the  expression  and  know  the  mean- 
ing thereof:  That  the  figure  **60"  means  60 
days  time  given  the  appellant  to  make  and 
serve  a  case-made ;  the  figure  "10"  means  the 
time  which  the  appellee  has  to  suggest 
amendments ;  the  figure  "S"  means  the  noOce 
required  for  settling  and  signing  the  record. 
While  such  brevity  of  expression  Is  not  uni- 
versally Indulged  In  by  the  bench  and  bar, 
and  the  same  Is  not  commended,  especially 
In  DMklng  up  the  records,  as  the  records 
should  be  more  full  and  complete  In  stating 
the  actions  of  the  court,  It  is  believed  that 
the  meaning  of  the  phrase  is  well  under- 
stood, and  there  Is  no  reason  to  believe  that 
any  one  would  be  misled  to  his  preifttdice  by 
the  use  of  the  same.  In  this  case  there  was 
an  order  entered  later  by  the  court  giving 
additional  time  to  the  defendant  in  which  to 
make  and  serve  Us  case-made,  and  there 
seems  to  have  been  no  misunderstanding  as 
to  what  the  phrase  meant  at  the  time.  Oer- 
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talnly  tbere  la  nothing  In  tills  record  to  show 
that  the  plaintiff  had  been  prejudiced  for 
the  want  of  a  more  fnlly  expressed  and  ex-  : 
pUdt  order  In  granting  time  In  whldi  to  mabe 
and  serre  the  case-made.  While  sach  method 
in  making  a  record  evinces  reckless  careless- 
ness, the  objection  is  in  reality  essentially 
too  technical.  The  contentloD  of  the  plaintiff 
that  this  case  ^oiHd  be  dismissed  tor  the 
f  oreg(4ng  reasons  Is  denied. 

[2]  The  defendant,  as  his  defense  to  the 
action  of  the  lAalntifl,  alleged  that  he  had 
an  Independent  c<»itract  with  the  plaintiff 
whereliy  It  waa  a^eed  he  should  pay  for  the 
piano  purchased  by  him  from  Qie  plaintiff 
In  hanlli^  He  offered  testimony  to  eatab* 
Ush  this  defense.  Upon  the  objection  of  the 
plaintiff  that  such  evidence  was  Incompetent, 
as  tmding  to  vary  and  contradict  the  terms 
of  a  written  contract,  tiie  conrt  excluded  the 
same  to  which  the  defendant  excepted.  It 
is  the  contenaon  of  the  defendant  that  this 
evidence  was  not  intended  to  ccmtradlct  or 
vary  the  terms  of  the  written  Instrument 
sued  upon;  that  it  was  Intended  and,  if  It 
had  been  admitted,  would  have  estabUshed 
an  independent  contract  made  cotemporane- 
oualy  with  the  execution  of  the  written  con- 
tract, that  is,  that  he  could  ufider  the  law 
establish  an  Independent  forewent  as  to  the 
manner  of  the  payment  of  the  obligations 
under  the  written  contract.  This  contention 
of  the  defendant  must  he  substantiated. 
While  It  is  a  universal  rule  recognlaed  by 
all  courts  that  parol  testimonj'  cannot  be 
Introduced  to  vary  or  contradict  the  terms 
of  a  written  instrument,  It  is  well  estab- 
lished that  parol  evidence  may  be  introduced 
to  show  that  the  parties  had  an  independent 
M-al  contract  concerning  the  same  subject- 
matter,  If,  however,  the  terms  of  the  oral 
contract  are  not  In  contravention  at  the 
terms  of  the  written  contract 

The  Supreme  Court  of  Kansas,  In  the  case 
of  Weeks  t.  Medler,  20  Kan.  5T.  bad  the 
Identical  question  presented  here  before  It 
In  that  case  the  defendant  gave  the  plain- 
tiff a  iffomissory  note  for  a  sewing  machine, 
and  when  sued  upon  said  note  the  defendant 
art  up  as  a  defense  that  the  plaintiff  had 
promised  in  an  independait  oral  agreement 
to  furnish  the  defendant  work  to  perform  in 
payment  of  the  note.  The  court  held  that 
the  defendant  had  a  right,  under  the  law, 
to  prove  this  defense. 

In  the  case  of  Johnston  v.  McCart,  24 
Wash.  1».  63  Pat  112X,  the  Supreme  Court 
ct  Washington  passed  upon  the  same  ques- 
tion involved  here,  the  suit  involving 
very  shnllar,  if  not  identical,  focts,  and 
the  coort  held  that  the  defendant  might  In- 
troduce pared  testlmMiy  to  prove  an  inde- 
pendent oral  contract  It  must  be  held  that 
the  trial  court  erred  in  excluding  the  fore- 
going teatimony  ooraplained  of  by  the  de* 
fendant 


The  judgment  of  the  lower  court  is  re- 
versed and  rananded,  with  directions  to 
grant  a  new  trial. 

FEB  OUBIAM.  Adopted  in  whol». 


BOYD  et  al.  v.  STATE.   (No.  A-2727.) 

(Oriminal  Court  of  Appeals  of  Oklahoma.  Jul> 
21,  1917.   Behearing  Denied  Jan. 
0.  1»18.) 

(ByHabuM  &v  the  Oourtj 

Ihtoxicatino  Liquobs  fl=»2S6(5)— TJwiAwroi^ 
Possession — Sufficiency  of  EvmENCE. 
Evidence  examined,  and  held  sufficient  to- 
•astain  a  judgment  of  conviction  for  unlawful 
possession  of  mtozicoting  liquors  wit3i  intent  to- 
sell  the  same. 

Appeal  from  County  Oonrt,  Cterfleld  Coun- 
ty;  E.  U  Swigert,  Judge. 

W.  T.  Boyd  and  Guy  Smith  were  convicted 
of  the  unlawfol  posseation  of  intoxicating 
liquor,  and  th^  appeal.  Judgment  affirmed. 

H.  J.  Stnrgis  and  James  W.  Steen,  both  of 
Knld,  for  plaintifQi  tn  error.  S.  P.  Freelingr- 
Atty.  Gtti.,  and  B.  Mdilillan,  Asst  Atty.  Gen... 
few  the  Statft 

MATSON,  J.  There  is  but  one  ground: 
upon  which  this  court  is  asked  to  reverse  this 
judgment,  viz.  the  Insnffldency  of  the  evi- 
dence to  sustain  a  conviction. 

The  evidence  discloses  that  In  the  month  of' 
July,  1915,  these  plaintiffs  in  error  leased 
from  a  man  by  the  name  of  Prouty  a  one-- 
story  building  In  North  Enid,  Okl.,  Oarfleld 
county,  located  close  to  what  la  known  as 
the  Chlsholm  Trail.   They  took  out  a  lease- 
on  theee  premises  for  a  period  of  four 
months.    There  was  no  other  residence  or 
business  house  located  within  a  block  of  the- 
bullding  they  leased.    Connected  with  the 
main  bnllding  was  a  sort  of  a  shack  or  out- 
building  which  was  at  that  time  surrounded 
by  tall  grass  and  weeds.  Plaintiffs  took  pos- 
session of  this  butldlng  under  the  lease  along 
about  the  22d  day  of  July,  1915,  and  were  In 
possession  thereof  up  until  the  12th  day  of' 
August,  1916,  at  whldi  time  the  undersherlff 
and  a  deputy  sheriff  of  that  county  made  a 
raid  on  the  premises,  and  in  one  d  the  rooms 
of  the  bnllding  connected  with  a  storeroom. 
In  whldi  a  wnall  amount  of  groceries  and 
tobacco  were  kept  they  discovered  four  or 
five  pOTsons  sitting  In  the  room  and  drinking 
something  out  of  tin  cups.    This  was  at 
10:30  or  11  o'clock  at  night.   Hiey  proceed- 
ed from  the  house  when  the  parties  who  weie- 
In  there  drinking  dispersed,  getting  into  au- 
tomobiles and  driving  off  In  the  direction  of 
the  city  of  Enid.   ISie  officers  examined  the- 
tin  cups  and  found  that  they  contained  beer. 
They  made  a  search  of  the  premises,  and  in 
the  shack  adjoining  the  main  building  their 
found  nine  quart  bottles  of  Pabet  beer  In  n 
candy  bucket  filled  with  ice  and  water.  Pur- 
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ther  searehtng  they  also  fonnd  In  the  weeds 
doae  to  tbe  shack  4%  pints  of  whisky. 
Neither  of  the  defendants  were  seen  on  the 
premises  at  that  time  by  tbe  officers,  but  one 
of  the  witnesses  for  the  state,  who  was  a 
short  distance  away  at  the  time  the  raid  was 
made,  saw  somebody  run  away  from  the 
balldins  dressed  in  his  shirt  sleeves,  and 
without  any  hat.   The  Identity  of  this  fugi- 
tive was  not  disclosed.    Several  witnesses 
testified  that  these  defendants  had  been  In 
and  around  those  premises  for  two  or  three 
weeks  prior  to  the  time  this  raid  was  made ; 
that  for  at  least  two  weeks  prior  to  the  time 
this  raid  was  made  the  premises  had  the  rep- 
utation of  being  a  place  where  intoxicating 
liquors  were  kept  for  Illegal  sale;  that  per- 
sona in  automobiles  were  frequently  seen  to 
drive  up  to  this  place,  and  stop  and  get  out 
and  go  Into  the  building,  and  remain  for  va- 
rious periods  of  time.   The  defendant  Boyd 
admits  that  he  leased  the  property  from 
Prouty  on  or  about  the  22d  day  of  July, 
1915,  and  that  he  had  possession  of  It  and 
control  of  the  premises  up  until  about  11 
o'clock  oa  the  morning  of  the  day  that  this 
raid  was  made  at  night.   He  de&les  that  his 
codefendant,  Smith,  had  any  connection  with 
the  premises  except  as  his  employ^  merely. 
Prouty  testifies  that  he  leased  the  premises 
to  the  defendants  Jointly,  and  another  witness 
testifies  that  he  was  at  the  place  of  busluess 
a  day  or  two  before  the  raid  was  made  for 
the  pun^ose  of  InstalUug  a  teleidioDe  therein, 
and  that  Smith  was  present  and  told  the  wit- 
ness that  be  would  have  to  consult  bis  part- 
ner about  putting  the  telephone  In.  This 
was  a  very  short  time  before  the  finding  of 
the  liquor.   In  support  at  their  contention 
that  they  bad  abandoned  Uiese  pramlses  and 
turned  them  over  to  another  person,  tbe  de* 
fendants  produced  a  purported  bill  of  sale  to 
one  Guy  Phillips,  dated  the  12th  day  of  Au- 
KUBt.  1915.  The  evidence  dlsclosea  that  PhU- 
lips,  If  be  ever  took  poaaeaslou  of  tbe  pronls* 
es  at  all  under  this  alleged  sola,  <«ly  renuln- 
ed  there  a  day  or  two,  when  the  defendants 
were  compelled  and  did  re-enter  tbe  building 
under  their  lease  from  Prouty.  At  the  time 
of  the  trial,  howew,  It  appeared  that  Phil- 
lips was  dead.    Smith  also  testified  that 
neither  he  nw  his  codef^dant  were  apon 
those  premises  latw  than  11  o'ckidt  of  tbe 
morning  of  the  12th  of  August.  However, 
one  witness  for  tbe  state  Id  rebuttal  testi- 
fies that  he  saw  Smith  standing  in  the  door 
of  the  building  late  in  the  evening  of  the 
day  tbe  raid  was  mad&   Nobody  appears 
upon  the  witness  stand  who  ever  saw  Phil- 
lips in  pDHsesrion  ot  these  premises. 

This  Is  not  tbe  first  time  that  a  bill  of  sale 
has  been  presented  for  consideration  hy  Ju- 
ries of  this  state  in  oonnectlon  with  the  de- 
fense of  this  class  of  erime.  It  lias  long 
been  a  favored  defense,  not  only  of  those 
charged  with  the  larceny  of  live  stock,  but 


also  with  those  charged  with  maintaining 
liquor  nuisances,  or  with  the  unlawful  poe- 
session  of  Intoxicating  liquor.  The  good 
faith  of  this  defense  under  the  facta  and  cir- 
cumstance of  this  case  was  a  question  for 
the  Jury.  The  entire  defense  of  both  of  these 
defendants  was  baaed  thereon.  All  the  facts 
and  circumstances  and  Inferences  logically  to 
be  drawn  therefrom,  on  the  pert  of  the 
state's  evidence,  showed  that  these  plaintiffs 
In  error  at  the  time  of  this  raid  were  in  pos- 
session and  control  of  the  premises  where 
this  liquor  was  found,  and  had  been  In  con- 
tinuous control  thereof  for  some  three  weeks 
prior  thereto.  The  Jury  had  a  ri^^t  so  to 
Infer,  and  Its  verdict  In  this  case  will  not 
be  disturbed  by  this  court  where  such  an 
inference  was  reasonably  deduclble  from 
such  evidence. 

It  appears  from  the  records  of  this  court 
that  these  defendants  have  been  consistent 
and  persistent  violators  of  the  prohibitory 
liquor  laws  of  this  state.  They  undertook 
this  unlawful  business  at  their  own  peril, 
and  must  suffer  the  consequences. 

The  Judgment  is  affirmed. 

DOYLE,  P.  J,,  and  ARMSTRONG,  J.,  con- 
cur. 


DEUBT  V.  UNITED  STATES  FIDKUTT  & 

GUARANTY  CO.  et  al. 
(Supreme  Court  of  Oregon.    Dec.  27,  1917.) 

1.  States  9=»108  —  Contbacts  —  Right  or 
SvaETY  TO  FnLFiix  Contract. 

It  was  the  manifest  right  of  tke  surety  of  a 
contractor  to  Install  t^ambing  in  ewtain  build- 
ings for  the  state  to  fulfill  the  contract  on  its 
principal's  default 

2.  EVIDBNCB    «i=>65— PbESUMPTIONS— KHOWL- 
EDOB  OF  Law  --  KlTOWLEDOB  OF  BOND  OON- 

TAiifiNG  Statutort  Cosnmow. 
The  law  Imputes  to  a  bank,  which  lent  mon- 
ey to  a  contractor  with  the  state  te  iDstall 
plumbing  in  certain  baiMings,  knowledge  of  the 
contraotor's  bond  containing  the  statutory  con- 
dition that  tbe  contractor  should  pmovtly  make 
payments  to  all  persona  sopplyiBg  labor  or  ma- 
terials. 

3.  KviDBNCE  «=»66  —  Right  of  Subett  to 
Pekfobm  Contract— Notice  to  Bank. 

Ai  a  matter  of  law,  a  bank  which  lot  money 
to  a  contractor  with  tlie  state  to  tnatall  plumbing 
in  its  buildings  was  charged  with  notice  of  the 
rifcht  oE  ttie  contractor's  surety  to  take  up  and 
perform  the  contract  on  tite  contractoc's  default 
and  te  be  anbrogated  to  all  the  rights  ol  the 
state  as  against  him,  Inclndiag  the  application  of 
the  reserve  percentogei  to  cover  the  consequences 
of  his  failure. 

4.  Evidence  «=»C5  — Presumptton  — Knowi^ 

EDGE  OP  Law  AlfDGON8E()tTINOE8— COMPU- 
ARCB  WITH  STATITIS. 

By  operation  ot  law,  notice  was  Imparted  to 
a  bank,  which  lent  money  to  a  contraotor  with 
the  state  to  install  plnmlnng  in  its  buildings,  of 
what  was  required  bf  tbe  ttatuto  aa  to  tiw  con- 
tractor's giving  bond,  and  of  what  It  mUibt  have 
learned  b^  Inquiring  of  tbe  state's  nfEcers,  L  e., 
that  a  bond  had  been  given,  so  that  the  surety 
making  gmxl  the  contractor's  default  would  sac- 
cee4l  to  all  its  rights  and  be  sobrocateil  to  the 
state's  remedies  to  work  out  its  ri'imbursementi 
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'  lU  ID  prefereace  to  one  boUins  &  demasd  against 

the  contractor  for  mooey  lent  to  him. 

5.  SCBWSAIIOH  «5»23(1)  —  SUBKTT  —  P«IV1TT 

OF  Contract. 
There  was  no  privity  of  contract  between  a 
bank  lending  money  to  a  contractor  with  the 
•  Bttte  to  install  plnmbins  ia  ita  baildings  and 
the  state,  as  tibere  was  between  the  contractors 
injrety  and  the  state ;  the  bank  having  no  right, 
like  tilt  sowty.  to  flniA  the  work  on  the  con- 
tractor's deCavlt  with  the  rcMiltuic  nfht  of  sab- 
■rogation. 

61  SuBBOGATioN  «=>7(1>  —  Bight  or  Subeit 
TO  Pebfohm  on  Peincipal's  Default  — 
EFFECi^Exci-TjeioN  OF  Genebal  Obeditoe. 
On  accoant  of  the  elementary  ricrht  of  the 
isKty  of  a  contractor  with  the  sUte  to  instaU 
plumbing  in  buildings  to  perform  the  contract 
on  the  contractor's  default,  when  it  did  so  it  was 
entitled  to  all  the  benefits  coming  to  the  con- 
tractor onder  the  contract,  and  to  be  subrogated 
to  all  tile  rights  of  the  state  rejecting  reserve 
perceotages  as  a  lever  with  wliich  to  enforce  pe^ 
nnnance;  all  to  the  exclnaion  of  a  bank  and 

general  craditor.   

7.  Bankbupkjt  •=>165— Biohtb  of  Tkubtei 
Against  Bahkbupt's  Subett. 
Likewise,  the  contractor's  trustee  in  bank- 
raptcy  was  postponed  to  the  rights  of  the  surety, 
since  the  trustee  takes  noUiIng  his  banknipt 
iloes  not  take. 

&  States  4^=3169  —  Subett  fob  Coktbactob 
WITH  State—Pebforicanok  of  Cohteact  on 
Pbiscipal's  Default  —  Bioht  to  Settle 
Accounts  with  State  ATrDiToa--STATUTE. 
When  a  contractor  with  .the  state  to  install 

Slumbing  in  buildioigs  sbandoiked  the  work  and 
is  surety  took  his  place  and  performed,  the 
surety  was  entitled  to  settle  its  accounts  and  lia- 
bility under  the  contracts  and  bonds  with  the 
state  through  its  constitationBl  auditor,  the 
.Spcretary  of  State,  pursuant  to  Laws  1W8,  p. 
€07,  preacribiDg  such  officer's  daties  with  rela- 
tion to  the  examination  and  determination  of 
dsims. 

9.  Statxs  «=»108— Stibbtt  on  Contbact  with 
Stats— APPUOATtOH  ka  atrruxcMT  An- 
u  Pbfoucahce— Bight  of  SvcttETAET  of 

State.  .  , 

When  the  surety  of  a  contractor  with  the 
state  to  install  phimbing  in  its  buildings  had 
finished  the  work  on  the  contractor's  default, 
and  applied  to  the  Secretary  of  State  for  set- 
tlement, be  had  a  right  to  inquire,  not  only 
whether  the  surety  had  finished  the  work,  but 
bad  convUed  with  its  bonds  and  paid  persona 
sup^yinc  the  eontractor  with  labor  and  material 
for  which  they  had  not  been  paid. 

10.  Evidence  «=s>83(1>— Pbebumption— Peb- 
fosmance  of  official  dctt. 

'Inhere  is  a  presumption  that  an  official  duty 
has  been  regularly  performed. 

11.  States  ^»1S2— Decision  of  Auditob— 

ABSE^fCT  of  EVIDBNCE  TO  CONTEOVEBT. 

Tbe  decision  of  the  state's  auditing  officer, 
the  Secretary  of  State,  as  to  the  correctness  of 
tho  claim  at  tbe  surety  for  a  contraetor  with 
the  state  which  lias  performed  on  tiie  contrac- 
tor's default,  is  only  prima  facie  correct,  and 
may  be  disputed;  but,  where  nothing  appears  to 
rontrovert  the  aadltM*8  decision,  it  must  control, 
it  not  being  enough  to  cast  doabta  on  the  oral 
lestimony  by  mere  cross-examination. 

12.  Bankecptct  «ep303(1)  —  Bosdek  of 
PaooF  —  Attack  on  Accountino  bt  Tbus- 

TCE. 

If  the  trustee  in  bankruptcy  of  a  contrac- 
titr  with  the  state  to  install  plumbing  in  build- 
ings, and  the  bank  which  lent  the  contractor 
monev,  woald  overturn  the  accounting  had  by 
the  siirety  for  the  contractor  with  tbe  Secretary 
al   State,    aapported   by  competent  testimoiqr, 


tli^  most  show  tlie  aoesnnt  is  erroneous,  and 
specify  wherein  it  is  at  fault 

D^MUtment  1.  Appeal  from  Circuit  Conrt, 
Starlon  County ;  Wm.  Galloway,  Judge. 

3nit  hy  F.  N.  Derby,  as  trustee  la  bankrupt- 
cy for  W.  H.  Eogers,  doing  bualnefls  as  tlie 
Rogere  Plumt^og  .  &  Heatlug  Company, 
against  the  United  States  Fidelity  &  Onar- 
anty  Company,  a  coriwratioa,  the  United 
States  National  Bank  of  Salem,  Or.,  a  cor- 
poration, and  J.  H.  Booth  and  others,  con- 
stituting the  Board  of  State  Fair  Directors. 
From  the  decree,  tbe  Fidelity  &  Cuarauty 
Company  appeals.  Decree  reversed,  and 
snit  dlamlssed. 

This  is  a  suit  by  F.  N.  Derby,  as  trustee 
In  bankruptcy  for  W.  H.  Bogers,  doing  busi- 
neas  under  tbe  name  at  Bogws  Plumbing  & 
Heating  Company,  against  the  United  States 
Flddity  &  Guaranty  Company,  tbe  United 
States  NaUonal  Bank,  and  tbe  Board  of  SUte 
Fair  Directors.  Tbe  directors  do  not  appear 
to  have  been  aerved  or  to  bava  made  any  ap- 
pearance in  the  case.  For  coaTenlenca  tbe 
plaintifl  WIU  be  deelgnated  as  "traatee,"  the 
United  States  FldelUgr  ft  Guaranty  Company 
will  be  called  tlie  "company."  and  tbe  United 
States  National  Bank  will  be  known  as  tbe 
"bank." 

Tbe  substance  of  the  complaint  is  that 
Bogers  entered  info  contracts  with  tbe  state 
for  installation  of  plumbing  in  three  certain 
bnUdlngs,  in  connection  with  each  of  wblcb 
he  gave  a  bond  to  the  state  with  the  company 
as  surc^  conditioned  as  foUows: 

"Now  therefore,  if  the  said  priacijpal,  BoMfs 
Plumbing  &  Heating  Company,  shall  faithzuUy 
perform  and  execute  said  contract  in  full  con- 
formance with  the  terms  thereof  and  to  the  sat- 
isfaction of  tbe  state  architect,  and  shall  faith- 
fully perform  all  of  the  obliganons  of  snoh  con- 
tract, and  shall  promptly  make  payments  to 
;  all  persons  supplying  said  ^principal  with  labor 
and  materials  for  any  portion  of  the  work  pro- 
vided for  in  said  contract,  and  shall  hold  the 
state  harmless  against  any  liens  of  whatsoever 
nature  that  may  arise  in  course  of  the  construc- 
tion of  tbe  same,  tlien  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect." 

The  first  contract  was  dated  December  4, 
1913,  for  an  armory  building  at  Uoseburg, 
Or.,  at  the  price  of  fi,140.  The  next  was  for 
the  Exhibits  Building  at  the  Oregon  State 
Fair  Grounds  at  the  contract  price  of  $2,111, 
and  the  last  was  one  dated  June  3,  1914,  for 
tbe  Feeble-Mtnded  Institution  itt  the  price  of 
$737.60.  The  only  thing  In  the  complaint  re- 
lating to  the  bank  is  the  followlag  allegation 
admitted  by  the  bank: 

'That  shortly  after  the  execution  of  the  second 
contract  herein  referred  to,  to  wit,  the  said  con- 
tract between  the  said  W.  H.  Rogers  and  tbe 
state  of  Oregon,  pertaining  to  the  isstaUatlon  of 
the  said  plumbing  in  the  Exhibits  Building  at 
the  Oregon  State  Fair  Ground,  the  said  W.  H. 
Rogers  assigned  to  tbe  defendant  the  United 
States  National  Bank  all  sums  of  money  due 
and  owing  from  tlie  state  of  Oregon  to  said  W. 
II.  Rogers  under  and  by  virtue  of  tbe  said  eon- 
tract  as  the  same  ahonld  be  fulfilled,  and  as  said 
money  should  become  due." 
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It  la  stated  tbat  Bogers  entered  upon  tbe 
performance  of.  the  three  con  tracts,  and  after 
he  had  partly  completed  them  he  defaulted, 
and  "thereafter  the  said  United  States  Fidel- 
ity &  Guaranty  Company,  defendant  herein, 
as  surety  on  said  bond  aforesaid,  nndertook 
the  completion  of  said  contracts  and  did 
thereafter  ccnnplete  the  same."  The  plaintiff 
also  avers: 

"That  when  the  said  cootracte  were  bo  com- 
pleted by  the  said  United  States  Fidelity  & 
Guaranty  Ckimpany,  said  defendant  collected 
from  the  state  of  Oregon  the  balance  due  from 
said  state  upon  the  contracts  as  aforesaid,  in- 
cluding the  amonnta  which  had  been  earned  by 
the  said  W.  H.  Rogers  prior  to  the  time  of  bis 
default  and  for  which  he  had  not  been  paid,  save 
and  eicept  the  sum  of  $1,611.60,  which  said  sum 
has  been  ordered  paid  to  the  said  defendant 
United  States  Fiddlty  &  Guaranty  Company, 
which  is  still  held  by  the  Board  of  State  Fair 
DtrectorB." 

Stating,  In  sobstance,  tliat  be  has  no  means 
of  knowing  Vbe  amount  of  labor  or  material 
fnmlsbed  by  Bogen  prior  to  bis  default,  and 
that  the  company  nsed  certain  material  be- 
longing to  the  contractor  which  was  oo  hand, 
the  exact  amount  of  whldi  was  UDimown  to 
the  tnutee^  be  demands  an  aeooontlng  from 
the  company.  The  bank  admits  the  execution 
itf  tbe  agreement  tm  work  at  the  Fair 
Grounds  and  of  tbe  snrety  htnid  accompany- 
ing it  and  tbe  anlgnmait  to  it  Bogcn  of 
the  money  that  ndgbt  becpme  due  to  him  un- 
der tbat  contract  Otberwlfle  it  traTerses 
tbe  most  of  the  oomtfaint  In  material  partlc- 
nlara,  It  states  that,  when  Rogers  began  per- 
formance of  tbe  comtraot  tor  tb»  bnuieUng  at 
the  Fair  Onmnda,  be  am^ied  to  it  fto  money 
to  aiaUe  him  to  purdiase  material  and  pay 
wages  neoeBsary  tor  the  ezecotlmit  of  tbe 
work,  and  that  he  delivered  to  the  bank  the 
foUowlng  writing: 

"Ben  W.  Olcott,  Secretary  of  State,  Sslem, 

Oregon:  Ton  are  hereby  sathorlzcd  and  In- 
structed to  retain  and  pay  over  to  the  United 
States  National  Bank  of  Salem,  Oregon,  any 
moneys  that  may  be  due  or  become  due  on  any 
contract  for  furnishing  of  materials  entoring 
into  a  building  now  being  constructed  on  tlie 
State  Fair  Grounds,  under  contract  altered  into 
by  me  with  the  state  of  Oregon. 

"We  authorise  and  empower  said  United 
States  National  Bank  to  act  as  our  agent  and  in 
our  name  and  stead  to  sign,  receipt  for  and  rc- 
ceive  any  warrant  which  may  hereafter  be 
drawn  on  the  treasury  of  the  state  of  Oregon  in 
payment  of  any  of  our  warrants  when  paid  by 
the  State  Treasurer. 

"Rogers  Plumbing  &  Heating  Co., 
"By  W.  H.  Rogers. 

"The  foregoing  duplicate  order  (the  original  of 
which  is  on  Qle  in  the  office  of  Ben  W.  Olcott, 
Secretary  of  State)  is  given  to  secure  any  In- 
debtedness incurred  by  us  heretofore  or  that 
may  be  incurred  in  tne  future  to  the  United 
States  National  Bsnk;  of  Salem,  Oregon. 

"Dated  at  Salem,  Oregon,  May  26,  1914. 

"B4Mera  Plumbing  &  Heating  Co., 
™'By  W.  H.  Rogers." 

It  counts  IQKXL  this  writing  as  an  asslgn- 
mmt  of  all  money  to  become  dne  to  Rogers 
on  ttie  Fair  Groonds  ooadract.  and  eays  tbat 
on  the  faith  thereof  it  made  sundry  advances 
to  Urn  amonnUng  to  $1,600  which  he  used  in 
tbe  pnrdiaae  oi  material  and  payment  ot  la- 


bor In  the  p^ormance  of  ttiat  Job  and  for 
which  he  gave  bis  notes  to  the  bank  no  part 
of  which  has  been  paid  except  two  amounts 
stated.  The  prayer  of  the  bank  Is  to  tbe  ef- 
fect tbat  the  otmipany  take  no  right  or  inter- 
est In  any  of  the  money  due  on  the  ccntract 
and  for  Its  costs  and  disbursements. 

After  denying  all  the  complaint  except  as 
stated  In  Its  answer,  the  company  alleges  in 
substance  as  to  each  c<mtract  that  It  gave 
the  imdertaklng  mentitmed  with  the  condi- 
tion already  quoted;  ttiat,  at  the  time  of 
tbe  execution  of  each  contract  and  its  bond, 
Rogers  cov«ianted  and  agreed  with  tbe  com- 
pany to  indemnify  It  and  save  It  harmless 
against  all  loss,  cost,  and  damage  tbat  might 
accrue  to  it,  whether  by  reason  of  his  act,  de- 
fault or  neglect,  or  on  account  of  claims  made 
In  connection  with  the  bond,  and  agreed  to 
repay  the  c(Hnpany  all  such  loss ;  and  tbat  on 
the  date  of  execution  of  the  contract  and  un- 
dertaking, for  the  better  protection  of  the 
company,  Rogers  assigned,  transferred,  and 
conveyed  to  the  company  all  his  right,  iltle. 
and  Interest  In  and  to  all  tools,  plant,  equip- 
ment, and  materials  of  every  nature  and  de- 
scription that  be  might  then  or  tbereatter 
have  upon  tiie  work.  Intruding  also  all  ma- 
terials purchased  fbr  or  chargeable  to  tbe 
contract  wherevtf  Mtnated;  and  further 
agreed  that,  as  of  the  date  of  the  application 
for  the  baud,  the  company  should  as  his  sure- 
ty he  subrogated  to  all  his  rights,  privileges, 
aod  profits  as  principal,  and  did  as  of  that 
date  assign,  transfer,  and  convey  to  the  com- 
pany all  tbe  deferred  payments  and  retained 
percentages  and  any  and  all  moneys  and 
profits  that  ml^t  become  due  and  payable 
to  him  at  the  time  of  his  breach  or  default 
or  fliat  might  thereafter  become  due  and 
payable  to  him  on  account  of  sndi  ctmtract  or 
on  account  of  extra  work  or  matoials  sup- 
plied in  ctmnectlon  ttierewlUi,  and  that  all 
snch  moneys  should  be  the  sole  property  at 
the  company  to  be  by  It  credited  upon  any 
coats,  charge  or  expoise  snstalned  or  in- 
corred  by  it  under  Ita  bond  of  suretyship. 
Tbe  company's  answer  states  as  to  every  con- 
tract that  it  entered  i^n  the  work  for  the 
purpose  of  flntahiny  u  after  the  defaolt  of 
Rogers,  discharged  his  unpaid  liabilities  for 
labor  and  materials,  and  completed  tbe  un- 
dertaking at  a  loss  to  Itself  in  an  amount 
stated  for  each  building.  The  company  also- 
traverses  the  answer  of  the  bank.  The  cir- 
cuit court  heard  the  case  and  decreed  In  sub- 
stance that  the  cMnpany  pay  to  the  trustee 
$825^,  and  to  the  bank  $1,03427,  toaether 
with  tbe  costs  and  disbursements  (tf  each. 
The  cmnpany  appeals. 

John  Bayne,  of  Salem  (Beach,  Simon  Sc 
Nelson,  of  Portland,  on  the  brief),  for  a^wK 
lant.  W.  C.  Wlnslow,  of  3alem  (R^In  Day,, 
of  Salem,  on  the  brief),  for  respondent  Derby. 
3.  H.  Carson,  of  Salem  (Carson  ft  Brown,  of 
Salem,  on  the  brief),  for  respondent  United 
States  Nat  Bank  of  Salem. 
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BUBNKTT,  3.  (after  eUtlng  the  facts  as 
abtyn).  It  ia  stated  by  tbe  cwnplalnt,  and. 
aimon^  formally  doiled  on  InformatkHi  and 
btilef  by  tbe  bank.  It  la  not  contested,  that 
the  company  altered  opcm  and  completed  tbe 
three  oootraeta  after  Uie  d^nlt  of  Bogen. 
It  fliBt  wUl  be  necessary  to  settle  the  matter 
of  priority  between  the  company  and  the 
bank.  33ie  fomm  waa  the  surety  of  St^geen, 
undertaking  In  each  tnatance,  not  only  that 
be  mndd  perform  alt  the  obligations  of  the 
contract,  but  also  that  he  should  promptly 
make  payments  to  all  persons  supplying  him 
with  labcv  or  materials  for  any  portlcm  of 
the  wwk  required.  The  bank  did  not  occupy 
the  position  of  sure^.  It  loaned  moa^  to 
Bogers  and  became  only  his  general  creditor. 
There  Is  no  proof  that  the  cadi  which  the 
bank  fdvanced  wait  into  the  Fair  Oronnds 
huildlng,  and,  even  U  there  were,  Its  payment 
Is  not  covered  1^  the  statutory  bond.  It  Is 
proTlded  In  substance  1^  chapter  27,  Laws 
of  1913,  p.  59,  that: 

The  contractor,  in  instances  like  those  describ- 
ed in  theae  proceedings  "shall  be  required  before 
commencing  such  worfc,  to  execute  the  usual  pe- 
nal bond  with  good  and  sufficient  Bureties,  with 
Che  additional  obligations  that  such  cootractor 
or  contractors  shall  promptly  make  payments 
to  all  persons  supply&g  him  or  than  labor  or 
materials  for  any  prosecution  of  the  work  pro- 
vided for  in  such  contracts," 

Tbe  agreement  between  the  state  and  Bog- 
ers  stipulated  In  each  Instance  for  the  reten- 
tion of  20  per  cent  of  the  ctmtract  price  nn- 
tU  tbe  entire  completion  of  the  work,  the 
other  80  per  cent,  to  be  paid  proportionately 
at  ditferait  stages  ttf  its  progress. 

[1-4]  It  was  the  manifest  right  (tf  the  sure- 
ty to  fulfill  the  contract  on  the  default  of  Its 
principal.  Whatever  rl^t  it  had  to  the  fund 
reeerved  nndor  tbe  contract  Is  coeval  with  the 
execution  of  the  bond  and  the  signing  of  the 
building  agreement,  both  instruments  being 
part  of  the  same  transaction.  Tbe  bank 
knew  tliat  tbe  ecmtract  was  with  the  state. 
The  law  Imputes  to  It  a  knowledge  of  the 
bcmd  containing  tbe  statutory  condition.  As 
a  matter  of  law,  It  was  drnrged  with  notice  of 
tbe  rigl^  of  the  surety  to  take  up  and  perform 
the  contzBct  In  xdaoe  of  Bogers  on  his  default 
and  be  subrogated  to  all  the  rights  of  the 
state  as  against  him.  Including  the  appUca- 
tiaa  of  the  reserved  percentages  to  cover  the 
oonseQOOioes  of  his  failure.  This  position 
Is  forOfled  bf  tbe  plea  of  tbe  company  proved 
by  the  docnm^ts  signed  by  Bogers  as  part 
of  the  transacUon  whereby  he  transferred  to 
it  as  his  snre^  all  money  of  every  sort  pay- 
able to  him  jm&vr  tbe  contract  That  assign- 
ment was  only  declaratory  of  the  rlgbt  tbe 
law  gave  to  the  surety.  This  is  further 
stxuBgttiened  tKf  the  allegatkm  which  tlie  bank 
admits  to  Uw  ^ect  that  the  assignment  to  it 
of  the  mmiey  took  place  shortly  after  the  ex- 
ecntioa  of  the  Fair  Oronnds  contract;  wmie 
the  proof  shows  that  the  assignment  to  the 
coni»ny  was  made  as  part  of  the  execution  of 
theeontracL  It  la  not  a  Question  as  between 


two  dil&r^  ass^aees  of  the  same  chose  in 
action  each  Ignorant  of  the  other's  claim  to  It 
where  It  might  be  contended  th^  the  qob  first 
giving  notice  to  the  person  owing  the  debt  that 
It  had  been  transferred  would  be  entitled  to 
collect  It.  By  operation  of  law,  notice  was  Im- 
parted to  the  bank  of  what  Is  required  by  the 
statute,  and  what  it  might  have  learned  In 
fact  by  inquiry  of  tbe  officers  of  the  state, 
namely,  that  a  bond  had  been  given  with  the 
oonsequenoa  arising  from  the  idtuation  that 
the  surety  making  good  the  d^ult  would 
succeed  to  all  the  rights  of  the  contractor  and 
be  subrogated  to  tbe  remedies  of  the  state  to 
work  out  Its  r^mbursemoit,  all  in  preference 
to  one  h<4dtng  a  demand  against  tbe  con- 
tractor for  money  loaned  to  him.  Within  tbe 
terms  of  this  admitted  allegation  of  the  writ- 
ing set  forth  In  tbe  answer  of  the  bank,  it  was 
evidently  c(»itemplated  by  It  and  Bogers  that 
the  bank  should  receive  the  numey  due  to  him 
and  not  to  his  surety  as  the  contract  was  ful- 
filled by  him  and  not  by  the  omipany. 

[f]  There  was  no  privity  of  contract  be- 
twera  the  bank  and  the  state  as  there  was  be- 
tween the  surety  and  theatat&  Hie  bank  had 
no  rl^  like  the  eompany  to  step  In  and  finish 
the  work  with  tbe  reeulttng  ri^t  ct  subroga- 
tion. A  leading  case  under  a  statute  like  ours 
is  Hennlngsen  t.  United  States  FideUty  ft 
Onamnty  Go.,  208  U.  &  40i,  2S  Sup.  Ot  889. 
62  L.  Bd.  M7.  As  In  the  presoot  instance, 
a  bank  had  loaned  money  to  a  -contractor, 
and  he  assigned  to  It  tbe  mon^  coming  to  Mm 
under  his  agreement ;  birt  he  afterwards  de- 
faulted, and  his  surety  was  cwnprtled  to 
flnldi  his  job.  Mr.  Justice  .Brewer  discusses 
an  the  features  of  the  case  and  concludes 
the  matter  by  approval  of  the  following  lan- 
guage of  the  Otrcult  Oourt  (A  Appeals: 

"Whatever  equity,  If  any.  the  bank  had  to  tbe 
fund  in  qaestion,  arose  solely  by  reason  of  the 
loans  it  made  to  Henningsai.  Henningsen's 
surety  was,  upon  elementary  principles,  enti- 
tled to  assert  the  equitable  doctrine  of  subroga- 
tion. But  It  is  equally  dear  that  the  bank  was 
not  for  it  was  a  mere  voluntaer,  and  under  no 
legal  obligation  to  loan  its  money." 

The  following  authorities  are  to  the  same 
effect:  Title,  Guaranty  &  Surety  Co.  v. 
Dubte  (D.  C.)  203  Fed.  167;  lUlnoU  Sure- 
ty Go.  T.  aty  of  Gallon  (D.  CD  211  Fed.  161; 
In  re  Scofleld  Co.,  216  Fed.  45. 181  G.  G.  A. 
853 ;  In  re  P.  McGarry  ft  Son,  240  Fed.  400^ 
ISS  O.  G.  A.  826.  In  Webrung  t.  Denham,  42 
Or.  886,  892,  71  Pac.  188,  this  court  held  that 
retained  payments  constitute  a  fund  for  the 
protection  of  the  surety.  • 

[1, 7]  It  Is  i^aln  therefore  that,  on  account 
of  the  elementary  right  of  ISie  surety  to  enter 
upon  and  perform  the  contract  in  which  Its 
principal  has  made  default.  It  is  entitled  to 
all  the  bmeflts  coming  to  blm  under  tbe  con- 
tract and  to  be  subrogated  to  all  the  rights 
ot  tbe  state  respecting  the  reserved  percent- 
ages as  a  lever  with  which  to  enforce  per- 
formance, all  to  the  exclusion  of  the  bank 
which  occupies  mly  the  postdon  ot  gttecal 
creditor.  This  same  principle  also  postpones 
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the  tnutee,  wbo  takes  n«tblng  his  tenknipt 
could  not  take. 

[I]  We  pass  tberefbre  to  tbe  question  of 
whether  tbe  company  has  shown  a  right  to  re- 
tain the  noneys  In  question.  That  It  finished 
the  work  Is  not  disputed.  That  It  was  Uahle 
to  liquidate  the  unpaid  claims  against  Rogers 
for  material  and  labor  ts  nominated  in  tbe 
bond  it  gave.  When  be  abandoned  the  work, 
the  company  UxA  bis  place  and,  having  finish- 
ed tbe  undertakings,  It  was  entitled  to  settle 
Its  accounts  and  its  liability  under  the  con- 
tracts and  bonds  with  the  state  of  Oregon 
through  Its  ccastltutlonal  auditor,  the  Secre- 
tary of  State.  Under  the  provisions  of  chap- 
ter 314,  Laws  1»13: 

That  officer  is  reqaired  "to  examine  and  de- 
termine the  claim  of  all  pereons,  firms  or  eorpo- 
rationa  againat  the  state,  in  cases  where  provi- 
liona  for  the  payment  thereof  shall  have  been 
made  by  law,  *  •  •  and  to  draw  a  war- 
rant upon  the  treasury  for  the  same;"  provided, 
"that  no  claim  be  allowed  and  do  warrant  drawn 
until  services  have  actually  heen  rendered,  or 
goods,  wares,  merchandise  or  other  articles  have 
actually  been  delivered  to  ahd  received  by  the 
state  or  its  du^  aothorlsed  agent" 

[t,  II]  Tbe  very  essence  of  the  complaint 
and  of  the  answer  of  tbe  bank  is  that  the 
company  has  collected  money  from  the  state 
on  these  contracts,  and  that  is  conceded. 
When  tiie  company  bad  finished  tbe  work  and 
ai^Ued  to  the  Secretary  of  State  fbr  settle* 
ment,  he  had  a  right  to  inquire,  not  only 
whether  the  surety  had  flnisbed  tSie  work, 
blit  also  whether  It  had  complied  with  the 
terns  of  Its  Ixnid  and  had  caused  payment  to 
be  made  to  persons  supplying  its  principal 
with  labor  and  material  for  whidi  they  had 
not  received  compensation.  It  Is  presumed 
that  official  dul7  has  been  reeularly  perform- 
ed. In  the  absence  oC  any  odier  sbowlng, 
therefore,  we  most  assume  that  the  auditing 
officer  of  tbe  state  inquired  and  ftnind  that 
the  labor  and  materials  had  been  furnished 
and  used  In  the  constmctlw  of  these  several 
state  buildings  and  that  tbe  surety  perforce 
had  paid  fOr  them.  Under  the  pleadings, 
therefore,  a  prima  ftide  case  appears  in  favor 
of  the  company  to  the  effect  that  It  is  tigbt- 
ly  In  possessIOD  of  ttie  ' money  which  It  re- 
ceived In  the  settlement  of  its  acconitts  with 
tbe  state  for  lawfully  It  could  not  have  ob- 
tained it  otherwise.  In  addition  to  this,  the 
testimony  of  workmen  actually  engaged  on 
the  jobs  shows  that  materials  described  In 
the  bills  rendered  to  the  ciHnpnny  by  various 
tradesmen  and  laborers  were  actually  em- 
ployed in  the  construction  of  the  bnlldlneB. 
Tbe  only  attadi  upon  tbls  oral  testimony  is 
by  way  of  cross-examination,  and  tbe  utm<»t 
^wn  thereby  la  that  some  of  the  witnesses 
wbo  claim  to  have  shlroed  materials  to  tbe 
contractor  for  tbe  firms  they  represent  could 
not  say  of  their  own  knowledge  that  they 
actually  saw  the  rtilpments  delivered  on  the 
gnnind  or  that  the  Identical  material  went 
into  the  construction  of  the  buildings.  Tbls 
is  only  negative  in  value  and  does  not  Im- 


peach in  any  way  the  prima  fade  case  made 
on  the  pleadings  tbat  the  Secretary  of  State 
asceriabied  in  his  offldal  capacity  tihat  tbe 
materials  and  labor  bad  been  furnished  and 
paid  for  by  the  company. 

[t  1, 12]  It  is  true,  as  pointed  out  In  effect  in 
such  cases  as  State  v.  Brown,  10  Or.  215, 
Shattuck  V.  Kincald,  81  Or^  879,  Pac.  758* 
and  Gibson  v.  Kay,  68  Or.  SB»,  187  ^c.  864, 
and  other  like  cases,  that  the  dedrion  of  an 
auditing  officer  is  raily  prima  &cle  conect, 
and  that  it  may  be  disputed ;  but  where,  as 
In  this  instance,  notiilng  appears  to  controvert 
the  decision  of  the  auditor,  it  must  control 
the  dedslon  <hF  the  issue  presoated.  It  ia  not 
enouj^  to  cast  doubts  upon  the  oral  testimony 
by  mere  cross'^amination.  If  the  plaintiff 
and  the  bank  would  overturn  the  accounting 
bad  with  the  Secretary  of  State,  suivof^  as 
It  is  by  competent  testimony  given  at  the 
hearing  of  tbls  case,  they  must  Show  that  the 
account  Is  erroneous  and  specif  wherein  it 
is  at  fault. 

The  concinsion  of  the  whole  matter  is  that 
by  virtue  ot  its  relation  of  suretyship  to  the 
orij^nal  contractor  the  cominny  is  entitled 
to  precedence  over  the  bank,  which  occupies 
tbe  position  of  a  general  creditor,  and  tbe 
trustee  tn  bankruptcy,  who  takes  only  what 
Sogers  would  have  taken  had  tbe  differ«it  en- 
terprises been  carried  forward  to  completion 
under  bla  manasement;  and,  further,  tiiat 
there  .is  nothing  here  to  dispute  the  prima 
fade  correctness  of  the  audit  of  the  state's 
officer  when  It  settled  with  tbe  company. 

raie  decree  of  the  dxcutt  court  li  reversed, 
and  tbe  suit  Is  dismissed,  with  ci»ts  and  dis- 
bursements In  fovor  of  tbe  company  and 
against  the  plaintiff  and  tbe  bank. 

McBRIDE,  a  J.,  and  BENSON,  3»  concur. 
HABBIS,  Ji  Concurs  in  the  result. 


ELIvIOTT  et  aL  v.  CITY  OF  PORTLAND. 
(Supreme  Court  of  Oregon.    Dec.  27,  1917.) 

1.  Municipal  Cobpobations  ©=574  —  Col- 
lection OF  Special  Assksbuents— Sale  or 
Laho. 

Under  the  Portland  Charter,  the  city  may 
collect  a  reassesBment  for  a  public  Improvement 
by  a  city  treasurer's  sale  instead  of  enforcing 
the  judgment  confirmtng  tbe  reassessment  by 
execution. 

2.  Municipal  Cobpobations  *=»518<2)  —  As- 
seesuint  tob  publio  lupbovbubnts— in- 

TEBE8T. 

Portland  Charter,  I  400,  autboriring  reas- 
sessments for  public  improvementB,  provides 
that  interest  thereon,  from  the  date  <x  delin- 
guency  of  the  original  assessment,  may  be  added 
at  the  discretimi  of  the  counciL  taction  407 
provides  that  the  docket  of  city  liens  is  a  public 
writing,  and  tbat  from  tiie  date  of  the  oitries 
therein  of  an  assessment,  the  sum  as  entered  la 
a  tax  levied  and  a  lien  opon  the  property,  and 
that  the  sum  entered  shall  be  due  and  payable 
from  the  date  of  such  entry,  and  if  not  paid 
n-ithin  ten  days  shall  be  deemed  deliuquent  and 
bear  Interest  at  the  legal  rate.  Section  401 
provides  that  any  person  who  has  filed  objec- 
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tk»i8  to  a  reasBMBmeat,  which  have  not  been 
satisfied  by  the  council,  ma;  appeal  to  the  cir- 
cuit court.  Held,  that  interest  on  a  reasseai- 
ment  from  the  date  of  tbe  dellnguencr  of  the 
origiDal  asMsament  caanot  be  collected,  where 
the  reaaaessment  ordinance  containi  no  provi- 
sion for  interest,  and  where  an  api>eal  Is  tahen 
from  the  reassessment  to  the  circait  court  and 
then  to  the  Supreme  Court,  the  assessment  does 
not  tmir  interest  until  ten  days  after  the  jodg- 
ment  of  the  circuit  court,  confirmiiw  it.  be- 
comes flnal  by  the  filing  of  the  mandate  from 
tbe  Supreme  Court 

8.  MtlKICIFAL  COXPORATJOKB  «S=>514(12)— AS- 

auBUBNT  fOE  Public  Ihfboveuents— R£- 

TISW. 

An  appeal  to  the  circuit  court,  under  Port- 
land Charter,  {  401.  from  a  reassessment  for  a 
public  improvement,  transfers  the  aasessnient 
proceeding,  as  to  those  parties  who  appeal,  to 
the  circuit  court. 

4.  Municipal  Corpobations  ^=3574 — Arsgss- 

UENT    rOB    PUBUC  ImPBOVEKENIS— ^^ALE— 

Costs  and  Expenses. 
tMiere  amieals  were  taken,  under,  Portland 
Charter,  {  401,  from  a  reassessment  for  a  public 
improvement,  the  assessments  against  the  prop- 
ertjT  of  tbose  who  appealed  were  not  delinquent, 
while  tbe  appeals  were  pending,  and  no  valid 
sale  of  the  property  could  be  made,  though  the 
property  owners  did  not  take  measures  to  stay 
proceedings  under  the  reassessment  ordinance, 
and  the  cost  of  advertising  the  property  on  at- 
tempted sales  could  not  be  collected  from  the 
property  owners  under  section  412,  providing 
that  each  piece  of  land  shall  be  sold  for  a  sum 
equal,  but  not  ezceeding  the  nnpaid  assess- 
mcnt,  and  the  interest  and  cost  of  advertising 
and  sale. 

5.  MUHZCIPAI.  OOBPORATIONB  ^s»618(8)— AS- 

sEsoanr  fob  Pxjbuo  ZifPB0VBiiBRi»-<3Air- 

CELUTION  OW  ILUQAL  IiSMS. 
Where  a  city  was  about  to  sell  property  for 
the  purpose  of  collecting  a  reassessment  for  a 
public  improvement,  and  was  claiming  the  right 
to  coUeet  Interest  and  expenses,  which  it  was 
not  entitled  to  collect,  the  property  owners  had 
no  remedy  at  law  affording  them  adequate  re- 
lief, and  equity  would  lend  its  aid  to  caned 
illegal  items  on  tiie  docket  of  liens. 

Department  1.  A^ieal  from  Circuit  Court, 
Multnomah  County;  Bobert  6.  Mcvrow, 
Judge. 

Suit  by  W.  C.  Mllott  and  others  against 
the  City  of  Portland.  From  a  decree  In 
favor  of  plaintiffs,  defoidant  appealSL 
Modified. 

TUs  Is  a  suit  to  enjito  a  sale  of  certain 
property  by  the  city  treasurer  for  the  purpose 
of  coUet^uff  a  reassessmrat  against  the  same 
for  tbe  Blveivlde  sewer,  and  to  cancel  certain 
amomts  of  Intereall  and  costs  of  advertising 
the  lots  upon  former  attempted  sales.  A  de- 
cree was  rendered  by  the  trial  court  in  favor 
of  the  plalntlfflB,  and  the  deftodant  appeals. 

L.  £L  Latourette,  of  Portland  (W.  1>.  La- 
Roche,  City  Atty.,  of  Portland,  on  the  brief), 
for  appeUant  Ralph  B.  Dunlway,  of  Port- 
land (a  L.  Whealdon.  of  Portland,  on  the 
brief),  for  re^fondents. 

BEAN,  J.  On,  June  23,  1910,  tbe  commoQ 
council  of  the  defendant  city  of  Portland 
commenced  proceedings  for  the  construction 
of  a  system  of  sewers  in  that  dty  known  aa 
the  "Riverside  district  sewer,"  and  tax  or 


about  Jvly  1,  lAll,  preliminary  assessment 
ordinance  No.  2306  was  passed  by  the  council 
attempting  to  make  a  proposed  assessment  on 
the  property  of  the  plaintiffs  located  In  such 
sewer  district.  Objections  were  filed  to  such 
preliminary  assessmeat,  and  thereupon  the 
proceedings  were  vacated  and  a  reassessment 
allowed.  On  November  8,  1911,  a  reassess- 
ment ordinance  No.  242S0  was  adopted  by  the 
common  council.  Plaintiffs  took  an  appeal 
from  the  reassessment  to  the  circuit  court 
pursuant  to  section  401  of  tbe  city  charter. 
A  verdict  and  judgment  was  obtained  In  fa- 
vor of  the  municipality  declaring  the  re- 
assessment as  prescribed  in  ordinance  No. 
24280.  On  appeal  to  this  court  the  judgment 
was  aflirmed.  See  City  of  Portland  v.  Blue, 
77  Or.  131,  149  Pac.  548.  The  mandate  was 
entered  in  the  circuit  court  August  6,  1915. 

[1]  The  plaintiffs  complain  that  instead  of 
enforcing  the  judgment  In  the  former  case 
upon  execution  the  city  faaa  proceeded  to  sell 
the  property  at  a  city  treasurer's  sale.  Since 
this  appeal  was  taken  this  question  has  been 
determined  by  this  court  In  the  caae  of  West 
v.  Scott-McClure  Land  Co.,  84  Or.  206.  164 
Pac.  554,  wherein  It  was  clearly  pointed  out 
by  Mr.  Justice  Burnett  that  all  the  proceed- 
ings for  su<ai  a  reassessment  are  purely 
charter  proceedings  and  that  such  a  sale  Is 
properly  made  Uie  city  treasurer  accord- 
ing to  the  provisions  of  the  charter.  The  dty 
has  a  rls^t  to  collect  the  reassessment  by  a 
treasurer's  sale, 

[2,  •]  ^Is  leaves  for  consideration  the 
matter  of  Interest  and  costs.  The  dty  main- 
tains that  it  has  authority  to  collect  Interest 
on  the  amount  of  the  reassessment  from  the 
date  of  the  delinquency  of  the  orlgtnal  as- 
sessment Plaintiffs  contend  ttut  ordinance 
No.  24280  and  the  verdict  and  Judgmmt  af- 
firming the  same  do  not  provide  for  audi  in- 
terest Section  400  of  0ie  charter  authorising 
the  conndl  1^  ordinance  to  make  a  reassess- 
ment provides: 

"Interest  thereon  from  the  date  of  delinquency 
of  the  or^iinal  assessment  may  be  added  at  the 
discretion  of  the  council." 

An  examination  of  ordinauce  No.  24280 
dlsdoeea  that  no  Interest  on  the  several 
amounts  assessed  against  the  several  lots 
was  thereby  ordained.  It  made  no  provisim 
for  sndi  intovst,  thereby  indicating  that  in 
its  Judgment  none  shoiUd  be  charged.  This 
assessment  as  dedared  by  the  ordinance  was 
afSrmed  by  tb»  verdict  of  Uie  Jury  and  the 
judgmmt  on  the  appeal;  hmce  the  compnta- 
a<m  of  interest  Is  gorwned  1^  the  general 
provision.  Section  407  olt  the  diarter  la  aa 
follows: 

"The  dodcet  of  city  liens  is  a  public  writing, 
and  from  the  date  of  the  entry  therein  of  an 
assessment  the  sum  as  entered  is  hereby  declar- 
ed to  be  a  tax  levied  and  a  lim  uptm  such  lot 

Eart  thereof,  or  tract  of  land,  wluch  liens  shall 
ave  priority  over  all  other  lieni  and  incum- 
brances whatsoever  thereon,  and  the  sum  or 
sums  of  money  assessed  for  any  local  improve- 
ment, entered  upm  such  lien  docket,  shall  be 
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dae  and  payaU*  from  the  date  of  snch  entry, 
and  if  not  Daid,  or  bonded  aa  proTided  by  law, 
within  ten  days  from .  the  date  of  such  entry, 
thereafter  the  same  shall  be  deemed  to  he  delin- 
qaent  and  shall  bear  interest  at  the  legal  rate." 

This  Bectton,  considered  with  section  400, 
provides  that  a  valid  assessment  shall  be 
deemed  delinqueDt  and  bear  interest  ten  days 
after  the  oitry  tbereot  in  the  lien  docket 
Section  401  at  the  chartw  provldea  In  port 
that: 

"Any  person  who  has  filed  objections  to  inch 
new  assesBment,  or  reasses^ent,  which  have 
not  been  satisfied  by  the  amendments  made  by 
the  coundl,  may  appeal  to  the  circuit  court  of 
the  state  of  Oregon  for  the  county  of  Mult- 
nomah from  the  assessment  against  any  prop- 
erty owned  by  him  or  in  which  he  has  an  in- 
terest" 

The  appeal  transfers  the  assessment  pro- 
ceedings as  to  those  parties  who  appeal  to  the 
circuit  court.  Page  &  Jones  on  Taxation  by 
Assessment,  g  1360.  An  assessment  could  not 
be  delinquent  before  it  Is  made  or  duly  de- 
clared by  ordinance  and  Is  cmnplete;  hence 
the  most  that  can  be  claimed  friun  this  (bar- 
ter is  that  In  order  to  give  an  invalid  assess- 
ment sufficient  force  to  have  added  to  it  in- 
terest from  the  date  the  original  assessment 
would,  if  valid,  become  delinquent,  the  coun- 
cil must  so  declare  by  ordUiance  pursuant  to 
the  authority  of  that  part  of  section  400 
above  quoted.  Such  special  assessments  do 
not  bear  interest  unless  by  a  particular  pro- 
vision of  law.  Mall  V.  City  of  Portland,  35 
Or.  89,  56  Pac  654.  It  is  plainly  announced 
In  the  (pinion  In  the  case  of  West  v.  Scott- 
McClure  l^d  Ca,  supra,  that  the  proceed- 
ings upon  an  ap];>eal  to  the  circuit  court  from 
a  reassessment  are  a  part  of  the  workiiMEB 
of  the  machinery  of  the  dty,  and  the  result 
is  merely  a  revision  of  the  amounts  already 
levied  upon  the  property  by  the  dty  ordi- 
nance. The  ordinance  does  not  become  final 
and  the  assessment  Is  not  c(Hnplete  until  the 
Judgment  of  the  circuit  court  finally  affirms 
the  same  either  aa  revised  or  in  toto  as  the 
case  may  be.  In  the  case  of  Portland  v.  Bine, 
supra,  involving  the  reassessment  in  question, 
the  Judgment  o£  the  circuit  court  approving 
the  same  became  final  when  the  mandate  was 
entered  Angust  6,  1815.  Interest  could  not 
be  added  to  the  various  amoimts  assessed 
Against  the  property  of  plalntifts  who  toolc 
that  appeal  until  ten  days  thereafter,  Giles 
V.  Rosebnrg,  82  Or.  67,  70,  160  Pac.  543. 

[4,  S]  It  is  asserted  that  the  city  la  enUtled 
to  ctdlect  the  cost  of  advertising  the  pn^H 
erty  Cor  sale.  That  part  of  section  412  of 
the  charter  expressly  providing  for  collecting 
the  cost  of  advertising  reads  as  follows: 

"Each  piece  or  tract  of  land  shall  be  sold, 
separately,  and  for  a  sum  equal  to  bat  not  ex- 
ceeding the  unpaid  assessment  thereon  and  the 
interest  and  coet  of  advertising  and  sale;  and 
when  there  shall  be  more  than  one  bid  the  land 
shall  be  sold  to  the  bUdw  offering  to  tak»  the 
same  for  the  least  amoimt  of  penalty  and  Inter- 
est" 

The  i>oint  presented  by  plalntUfs'  counsel 
is  that  the  ooet  of  advertlalng  with  reference 


to  attempted  sales  which  were  Illegal  cannot 
be  Included.  The  city's  counsel  agree  to  this 
proposition,  but  do  not  agree  that  any  of  the 
sales  referred  to  in  the  complaint  were  ille- 
gally attempted.  We,  therefore,  have  to  c«i- 
slder  the  question  of  whether  such  attempted 
sales  were  legal.  After  certain  propertj' 
owners  took  the  appeal  to  the  drcnlt  court 
from  the  assessment  against  their  property 
made  by  ordinance  No.  24280  and  while  the 
appeal  was  pending  the  auditor  issued  a  delin- 
quency statement  to  the  treasurer  who  ad- 
vertised the  property  and  exposed  the  same 
for  sale.  Part  of  the  property  was  sold,  but 
other  portions  including  most  of  that  de- 
scribed in  the  complaint  was  not  sold  for  want 
of  bidders.  Some  time  afterward  the  audi- 
tor issued  another  delinquency  statement  to 
the  treasurer  who  again  advertised  and  ex- 
posed for  sale  the  property  iit>on  which  the 
assessment  had  not  been  collected.  The  re- 
sult was  similar  to  the  preceding  offer.  An- 
other like  attempt  was  afterwards  made  witli 
a  similar  result.  The  expense  of  adverti&iuK 
with  reference  to  these  three  attempted  sale* 
is  here  in  question.  What  we  have  ^Iread^' 
said  In  regard  to  the  time  when  the  assess- 
ment became  final  in  cMiaidering  the  matter 
of  interest  Is  also  applicable  to  the  questton 
of  costs.  The  property  of  those  who  did  not 
appeal  from  the  reassessment  was  not  affect- 
ed by  the  vppeal.  As  to  tboee  taking  the  ap- 
peal the  time  was  not  ripe  tar  making  a  sale 
of  ttieir  lota  to  pay  for  an  aasessmrait  which 
was  then  being  adjusted  In  accordance  with 
the  provisions  at  the  charter.  That  law  gave 
to  them  the  rl^t  to  take  such  proceedings 
and  thereby  obtain  the  benefit  of  having  a  Ju- 
ry pass  upon  the  amount  that  should  be  a 
lien  upon  tta^r  lots.  The  only  penalty  that 
they  should  pay  is  the  amount  of  the  costs  ot 
the  trial  In  the  circuit  court.  When  the  sales 
were  attempted  the  amounts  to  be  chargeil 
against  their  property  had  not  been  definite- 
ly and  finally  determined.  Tb]B  must  be  done 
before  a  sale.  10  R.  C.  h.  p.  1201,  f  86.  The 
assessment  was  not  then  delinquent  or  due, 
and  no  valid  sale  could  then  he  made.  The 
owners  should  not  be  burdened  with  the  costs 
of  snch,  invalid  attempted  sales.  It  would 
have  been  an  easy  matter  for  the  dty  i^ndals 
to  have  noted  the  appeal  on  the  lien  docket 
and  excluded  the  lots  affected  from  the  de- 
linquency certificate  and  the  advertisement. 
It  was  not  a  matter  of  the  proi>crty  owners' 
taking  measures  to  stay  the  proceeding  un- 
der ordinance  No.  24280.  Steps  were  then 
being  taken  to  make  the  levy  pursuant  to  the 
diarter  in  the  proper  fomm,  namely,  the 
drcuit  court.  The  controversy  arose  by  vir- 
tue of  attempting  to  collect  the  assessment  be- 
fore it  was  levied.  Where  a  sale  of  property 
Is  made  under  a  special  xMwer  the  execution 
of  the  power  must  show  upon  its  face  that 
the  statute  has  been  strictly  compiled  with. 
10  R.  O.  L.  p.  1289,  I  84.  The  plainUffs  rec- 
ognise the  legality  o£  the  deoiand  ot  the  dty 
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AS  estabUdied  by  the  Jadgmuit  <m  the  appeal. 
The  amount  ot  costs  and  Interest  are  s^rate 
anfl  distinct  therefrom.  Under  the  general 
Tule  eanlty  should  lend  its  aid  to  correct  the 
-erroneous  additions  of  such  sums  to  the 
amount  of  the  Hens.  1  Pom.  Equl.  Juris.  {  26 
«t  seq.  Plaintiffs  hare  no  remedy  at  law 
which  would  afford  them  adequate  relief  in 
the  cancellation  of  the  nomerouB  lUesal 
Items. 

This  suit  was  dismissed  by  ttie  trial  court 
-as  to  the  following  named  plaintiffs  who  did 
3iot  appeal  from  the  reassessment  ordinance 
No.  24280,  to  wit:  Nellie  E.  Young,  W.  D. 
Helene,  E.  T.  Delckworth,  O.  H.  Austin,  L.  O. 
Anstju,  L.  If.  Mallett,  E.  F.  Ames,  Alfred 
Oarlbers,  J.  Winfleld,  Sarah  A.  Nolta, 
Bessie  Smith,  Ida  Bush,  A.  E.  Oberg,  Walter 
iloghes,  E.  U.  Ortb.  EL  h.  Casey,  James  Paul- 
son. The  decree  of  this  court  will  therefore 
not  affect  their  interests. 

Tfae  assessment  of  those  of  the  plaintiffs 
who  did  not  appeal  from  ordinance  Na  24280, 
namely,  E.  C.  Brown,  Grace  Plnley,  U.  O. 
Love,  X.  y.  Ogle,  and  Anna  Svoboda,  can  be 
affected  mly  as  to  Interest  whidi  stiould  be 
computed  tram  ten  days  after  Uie  reassees- 
luent  was  docketed. 

The  decree  of  tiie  lower  court  Is  In  part  as 
follows: 

"And  it  is  further  ordered,  adjudged,  and  de- 
creed that  aH  entries  In  the  docket  of  said  lleni 
against  plaintiffs'  property,  ot  costs  and  ex- 
penses oi  bidding  said  treasurer's  sates  ot  plain* 
tiffB^  said  property  since  the  appeal  of  the 
plaintiffs  from  said  reassessment  ordinance  No. 
24^  on  November  17,  1911,  ••  *  be  and 
the  same  are  hsrdiy  canceled  and  lieU  for 
naoghL  •  • 

That  part  of  the  decree  as  to  costs  and  ex- 
penses of  fbo  Uuree  sttemptad  sales  la  af- 
firmed, and  the  decree  of  the  lower  court  will 
be  modlfled  so  as  to  allow  the  city,  If  neces- 
sary, to  proceed  with  the  sale  of  the  lota  for 
the  payment  of  the  assessment  as  affirmed 
by  the  verdict,  and  judgmeDt  In  the  circuit 
court,  with  interest  on  the  varlons  amounts 
at  the  legal  rate  from  August  16, 1916.  Un- 
der the  drcumstoncea  of  thla  case  each  party 
should  pay  his  or  its  own  costs  in  this  court 

McBBTOB,  a  J.,  and  BBNBON  and  HAIU 
Rie,  JJ.,  concur. 


SCHOOL  DIST  NO.  80,  OLATSOP  OOUNTT, 
ex  rel.  HAMMOND  LUMBER  00. 
AIAMBDA  CONST.  CO.  et  sL 

(Snpreme  Court  of  Oregon.    Dec.  27,  1917,) 

1.  Schools  and  School  Distbicts  4s981(2) 
'  — Ll&bluty  on  Coktbactob's  Bonds. 

Under  L.  O.  L.  S  CI^GC,  as  amended  by  Laws 
1913,  p.  50.  providing  that  any  person  con- 
tractins  with  a  school  district,  etc.,  for  the 
constracticm  of  any  boildings,  etc.,  shall  be  re- 
onired  to  execute  the  usual  penal  bond  with 
the  additional  obligations  that  the  contractor 
shall  promptly  make  payments  to  all  persons 
mpplymg  labor  or  materials  to  the  contractor 
for  nse  in  the  prosecution  of  the  work,  the 


statats.  most  he  read  a«  part  of  undevtakliiff 

made  to  fulfill  the  requirements  of  the  law,  and 

tbe  effect  of  the  undertaking  is  an  express 
agreement  by  the  enrety  to  pay  materialmen 
whose  claims  are  not  liqnidated  by  the  con- 
tractor. 

2.  SoBooie  Aso  School  Pistbicts  «=s»86(2) 
—Action  on  Contbactob's  Bond— Shak 
Denxaia. 

In  a  suit  on  the  bond  of  one  contracting 
with  a  school  district  for  the  construction  of  a 
sdioolhouss,  where  the  surety's  answer  ad* 

mltted  tiie  execution  of  the  bond,  but  denied 
that  it  agreed  to  pay  any  one  except  the  school 
distiict,  sud)  deuisl  was  sham  in  effect,  and 
left  uncontroverted  the  allegation  of  tbe  com- 
plaint that  tbe  surety  obligated  itself  by  sncb 
bond  to  pay  persons  fumishlnK  labor  or  ma- 
terial in  case  the  contractor  faUed  to  do  so,  in 
view  of  L.  O.  L.  S  6266,  as  amended  by  Laws 
1918,  p.  69.  providing  that  the  surety  shall  be 
liable  to  all  persons  supplying  labor  or  ma- 
terials. 

8.  Schools  and  School  Diotricts  ^81(2) 
—Liability  on  Contbactob's  Bonds. 
Under  U  O.  L.  f  0266,  as  amended  by  Laws 
1918,  p.  60,  the  bond  given  by  one  eontracttng 
^th  a  school  district  for  tbe  constraction  of  a 
school  building  has  a  double  obligatory  aspect, 
and  tbe  surety's  llabflity  tbereunder  to  labor- 
ers or  materialmen  Is  not  affected  by  changes 
in  the  contract  after  its  execution  and  deliven' 
not  attrlbntable  to  snch  laborers  or  material- 
men. 

4.  Schools  and  School  Distbicts  4a>86Ci) 

— COKTBACIS— AcnOHB  ON  BONDB— TabI- 
AHCE. 

Where,  In  an  action  on  the  bond  of  one  con- 
tracting with  a  school  district  for  the  con- 
straction of  a  Bchoolbouse,  tbe  sure^  in  its 
answer  admitted  that  tbe  contract  was  entered 
into  and  the  bond  given,  and  alleged  that  alter- 
ations were  made  after  tbe  execution  of  the 
contract  without  its  knowledge,  increasing  its 
obligation,  evidence  was  not  admissible  of  snch 
changes  before  tbe  execution  of  tbe  contract, 
but  after  it  had  stgnsd  the  bond. 
6.  Judohxnt     «s>266(7)  —  NBOBaarrT  or 

FlNDIMQS. 

Under  L.  O.  L.  |  570,  provIdloK  that  the 
only  pleadings  In  a  matter  of  dlspnted  costs  are 
the  statement  of  the  prevailing  party  and  the 

objection  of  the  opposite  litigant^  that  tbe  is- 
sue shall  be  beard  by  the  court  without  a  jury, 
and  that  as  soon  as  convenient  the  court  or 
judge  shall  make  end  file  a  correct  itemized 
statement  of  tbe  costs  and  disbursements  as 
allowed  and  render  jndgment  accordingly,  and 
that  no  other  finding  or  conclusion  of  law  or 
fact  shall  be  necessary,  where  the  court  mnde 
no  statement  ot  the  amount  of  costs  and  dis- 
bursements properly  taxable,  but  merely  or- 
dered that  tbe  cost  bill  filed  by  plaintiff  be  al- 
lowed and  directed  the  clerk  to  tax  the  amounts 
thereof  as  plaintifrs  costs,  tbe  judgment  taxing 
costs,  being  without  sny  findings  to  support  it, 
was  void. 

6.  Appeal  and  Bbeob  iS=»544(3)— Recobd— 
Bill  or  Exceptions— Necessitt. 
Where  a  judgment  taxing  coats  wag  with- 
out findings  to  support  it,  the  error  was  ap- 
parent on  the  face  of  tbe  record  and  reviewable 
without  a  bill  of  exceptions  under  Lt  O.  L.  8 
172,  providing  that  no  exception  need  be  taken 
or  allowed  to  any  decision  upon  a  matter  of 
law  when  the  same  ia  entered  in  tbe  journal 
or  made  wholly  upon  matters  In  writhig  and  on 
file  in  tbe  court. 

Department  1.  Appeal  from  Clrcoft  Court, 
Clats<^  County ;  J,  A.  Eakln,  Judge. 
Action  by  School  District  No.  30  <rf  (Sataop 

County,  on  relation  of  the  Hammcmd  Lumber 
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OnnpftBy,  agaloBt  Uie  Alameda  Gonstrnctloii 
Company  and  another.  From  a  judgment 
for  the  relator,  and  from  a  Judgment  taxing 
costs,  the  defendant  Illinois  Surety  Oorapany 
appeals.  Judgment  on  the  merits  atBrmed. 
Judgment  taxing  costs  reversed  and  re- 
manded. 

On  proceeding  for  taxation  of  costs,  affirm- 
ed 169  Pac.  788. 

School  district  No.  30  contracted  with  the 
Alameda  Construction  Company  for  the  erec- 
tion of  a  school  building.  In  connection 
therewith  the  construction  company,  with  the 
Illinois  Surety  Company  as  surety,  filed  with 
the  officers  of  the  district  a  bond  containing 
this  recital: 

"Whereas,  the  said  principal,  the  Alameda 
Construction  Company,  a  corporation,  entered 
into  a  written  contract  witti  the  said  obligee 
(school  district  No.  30),  daUd  June  10,  mS. 
for  the  construction  ana  completion  of  a  school- 
house  at  Warrenton,  Clatsop  county,  Or.,  in 
accordance  with  the  terms,  coTenants,  and  con- 
ditions of  said  contract  which  is  hereby  ex- 
pressly referred  to  and  made  a  part  hereof: 

"Now,  therefore,  the  conditions  of  this  obliga- 
tion are  such  that,  if  the  said  principal  shall 
faithfully  perform  each  and  every  condition  and 
covenant  of  said  contract  according  to  the 
terms,  conditions,  and  covenants  thereof,  and 
shall  promptly  make  payments  to  all  persons 
supplying  it,  said  principal,  or  any  subcontrac- 
tor working  under  said  principal,  with  labor  or 
materials  for  any  prosecution  of  the  work  pro- 
vided for  in  said  contract,  then  this  obligation 
shall  be  null  and  void;  otherwise  to  remain  in 
full  force  and  effecL" 

This  action  is  brought  on  the  relation  of 
the  Hammond  T^umber  Company,  which  avers 
that  it  furnished  to  the  contractor  lumber  of 
the  reasonable  value  of  $1,007.06  used  by  the 
latter  In  the  construction  of  the  botlding,  and 
fbr  wbich  the  relator  has  not  received  any 
compensation.  The  case  binges  np<Hi  the 
fifth  all^atlott  In  the  ctMnplalnt,  which  la 
ns  follows: 

"Hat  heretofore,  and  on  the  10th  day  of 
June,  191S,  pursuant  to  due  and  legal  proceed- 
Ines  theretofore  bad  and  done  by  the  plaintifl, 
school  district  No.  30  of  Clatsop  counti-,  Or.,  the 
said  scbool  district  No.  30  entered  into  a  writ- 
ten contract  with  said  defendant  Alameda  Con- 
struction Company  wherein  and  whereby  the 
said  defendant  Alameda  Construction  Company 
covenanted,  contracted,  and  agreed  to  furnish 
all  of  the  labor  and  all  of  the  material  and 
construct  and  erect  and  complete  for  the  said 
school  district  No.  30  of  Clatsop  county,  Or.,  a 
schoolhouse  In  said  school  district  No.  SO,  in 
accordance  with  the  plans  and  specifications 
and  detailed  drawings  then  and  there  prepared 
and  mutually  agreed  upon  between  them,  and 
thereby  agreed  to  complete  said  building  in 
accordance  with  the  plans  and  specifications  and 
deUiled  drawings  by  the  10th  day  of  October, 

"That  in  order  to  ineut'e  the  performance  of 
said  contract  by  the  said  Alameda  Construction 
Company,  and  to  secure  the  payment  by  said 
Alameda  Construction  Company  to  all  persons 
BupplyiDg  such  contractor  labor  or  material  for 
the  prosecution  of  said  work,  and  as  a  part  of 
said  contract,  the  said  defendant  Alameda  Con- 
struction Company  and  the  said  defendant  IIU- 
noia  Surety  Company  executed  and  delivered 
unto  said  school  district  No.  30  their  certain 
bond  obligatory  in  writing  in  the  penal  sum  of 

?:i 1.400,  wherein  and  wherel>y  the  said  de- 
endant  Illinois  Surety  Company  covenanted, 
contracted,  and  agreed  that  the  said  Alameda 


Canstniction  Company  would  faitb&ill^  perfoim 
each  and  every  condition  and  covenant  of  said 
contract  according  to  the  terms  and  conditions 
thereof,  and  would  promptly  make  payments  to 
all  persons  supplying  it,  the  said  Alameda  Con- 
struction Company,  or  any  subcontractor  work- 
ing under  said  Alameda  Construction  Company* 
labor  or  material  for  the  prosecution  of  said 
work  provided  in  said  contract,  and  in  case  said 
Alameda  Construction  Company  failed  so  to  do, 
then  said  defendant  Illinois  Surety  Company 
therein  obligated  itself  to  make  such  payments 
not  exceeding  said  sum  of  $11,400. 

'That  said  bond  obligatory  was  duly  executed 
and  witnessed  accordindy  as  provided  by  law, 
and  accepted  by  said  scbool  district  No.  and 
the  same  formed  a  part  of  said  contract.'* 

The  answer  denies  another  averment  about 
furoisblng  the  material,  but  Its  statement 
concerning  the  fifth  allegation  of  tbe  com- 
plaint above  set  ftn-th  Is  as  follows: 

"Admits  the  allegations  contained  in  para- 
graph 5  of  plaintiffs  complaint,  save  and  except 
that  this  defendant  denies  that  it  obligated  it- 
self under  and  by  the  terms  of  said  bond  that 
it  would  make  payments  to  all  or  any  persons 
supplying  said  Alameda  Construction  Company, 
or  any  subcontractor  working  under  said  Ala- 
meda Construction  Company,  for  labor  or 
material  for  tbe  prosecution  of  said  work  pro- 
vided in  said  contract,  or  agreed  to  make  pay- 
ments to  any  person  save  and  except  the  obUgee 
in  said  bond.<^ 

Further  answering,  the  surety  company  de- 
clared, In  substance,  that  after  the  agree- 
ment for  tbe  erection  of  tbe  building  was  en- 
tered into  between  Qie  district  and  .the  con- 
struction company  and  after  the  bond  meu- 
ti(nied  bad  been  executed  and  dellTaed,  the 
district  without  the  knowledge  or  consent  of 
tbe  surety  company  made  material  changes 
in  the  contract  which  are  spedflcally  stated. 
In  an  additional  answer  the  surety  ccmpany 
contends  that  it  ahoidd  be  relieved  from  lia- 
bility on  the  bond  because  in  violattOD  of  the 
agreement  In  that  reEpect  the  stdiool  district 
made  various  payments  to  the  contractor 
without  requiring  the  presentetliiD  and  fil- 
ing receipts  for  labor  and  materials  thereto- 
fore furnished  for  the  building.  The  reply 
traverses  the  new  matter  In  the  answer,  A 
jury  trial  resulted  in  a  Judgment  for  the  re- 
lator, and  the  surety  company  appeals. 

John  H.  Hall,  of  Portland,  for  appellant. 
G.  a  Pulton,  of  Astoria  (G.  a  4c  A.  O.  £'ulton. 
of  Astoria,  on  tbe  brief),  for  recvondent 

BURNETT,  J,  (after  stating  the  facts  as 
above).  The  bond  in  question  was  given  un- 
der the  provisions  of  chapter  27  of  the  Laws 
of  1913,  p.  69,  amending  sectKm  0206,  U  O. 
h.,  so  as  to  read  as  follows  In  part: 

"Hereafter  any  person  or  persons,  firm  of 
corporation,  entering  into  a  formal  contract 
with  the  state  of  Oregon,  or  any  municipality-, 
county,  or  school  district  within  said  state,  for 
the  construction  of  any  buildings,  or  the  prose- 
cution and  completion  of  any  work,  or  for  re- 
pairs upon  any  building  or  work,  shall  be  re- 
quired before  commencmg  such  work,  to  exe- 
cute the  usual  penal  bond  with  good  and  suffi- 
cient sureties,  with  the  additional  obligations 
that  such  contractor  or  contractors  shail 
promptly  make  payments  to  all  peretma  snp- 
plying  him  or  them  labor  or  materials  for  any 
prosecution  of  the  work  provided  for  in  such 
contracts." 
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[1 , 2]  The  same  section  provides  that  any 
person  supplying  labor  or  mateiilals  shall 
hare  a  right  of  action,  and  shall  be  author- 
ized to  bring  suit  in  the  name  of  the  state 
of  Oregon  or  any  county,  manliHpaUty,  or 
school  district  within  such  state  for  his  use 
and  benefit  against  the  contractor  and  his 
sureties  and  to  prosecute  the  same  to  final 
judgment  and  execution.  By  these  excerpts 
from  the  pleadings  we  are  taught  that  the 
executloQ  of  the  bond  and  contract  as  stat- 
ed in  the  fifth  allegation  of  the  complaint 
are  admitted.  It  Is  true  the  answer  denies 
that  the  surety  company  agreed  to  pay  any 
one  except  the  school  district,  but  the  statute 
above  named  must  he  read  as  part  of  the 
undertaking  because  the  latter  Instmment 
was  made  to  falflll  the  requirements  of  that 
law.  By  the  execution  of  the  bond  and  its 
delivery  the  surety  company  created  a  situ- 
ation in  whi<^  it  wotdd  be  compelled  to  pay 
materialmen  tor  material  famished  and  not 
paid  for  the  contractor.  In  other  words, 
the  efltect  of  this  contract  Is  an  express 
agreement  of  tiie  surety  company  tp  pay  such 
claims  not  liquidated  by  the  contractor,  and 
not  only  so,  but  to  m&ke  payments  directly 
to  the  materialmen.  In  this  view  of  the 
case,  the  denial  mentioned  Is  sham  in  ef- 
fect, so  that  averment  No.  6  of  the  complaint 
stands  uncontroverted,  tearing  the  only  con- 
test to  be  waged  over  the  matter  of  fur- 
nishing the  material.  It  Is  true  that  the 
corporate  character  of  the  relator  was  de- 
nied on  Information  and  belief,  but  no  no- 
tice seems  to  have  been  taken  of  ttiat  in  the 
trial,  and  no  «Tor  Is  predicated  concern- 
ing It. 

LS]  Hie  bond  has  a  doable  oUlgatwy  as- 
pect. As  to  the  school  district  it  Is  the  usu- 
al penal  nnOertaklng  ordinarily  leqnired  be- 
tween owners  and  builders;  but  It  opiates 
equally  In  fiiror  ct  those  who  famish  labor 
or  materials,  for  the  fltatote  Imposes  upon 
the  surety  "the  additional  obllgatlims  that 
such  contractor  or  contractors  shall  prompt- 
ly make  payments  to  all  persons  sallying 
blm  or  them  labor  or  materials  for  any  pros- 
ecution of  the  work  provided  for. under  such 
contracts."  This  latter  stipulation  of  the 
bond  therefore  Is  for  the  benefit  of  the  ma- 
terialman cnr  laborer,  and  is  not  affected  by 
breaches  of  other  terms  of  the  contract,  com- 
mitted by  other  parties.  As  stated  in  the 
syllabus  to  hansas  City  ex  rel.  t.  Sdiroeder, 
196  Uo.  281,  OS  S.  W.  406: 

"The  contract  between  the  materialmen  and 
the  contractor  is  independeDt  of  the  contract 
between  the  city  and  the  contractor;  therefore 
the  relief  to  whicb  tbe  materialmen  are  entitled 
does  not  depend  npon  the  vaUdity  of  the  con- 
tract between  the  dty  and  tiu  contractor." 

Unless,  therefore,  the  relator  was  a  party 
to  the  breacli  of  the  main  contract  between 
Ibe  school  district  and  the  contractor,  its 
ri^to  cannot  be  prejudiced  by  any  act  of 
Mther  of  the  other  stipulating  parties.  There 
la  no  charge  of  tbe  kind  against  the  relator. 
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By  the  terms  of  the  enactment  It  Is  entitled 
to  bring  an  action  on  the  undertaking  for  its 
own  benefit  anu  to  pursue  the  same  even  to 
Judgment  and  execution  independent  of  the 
school  district  except  the  mere  use  of  Its 
name.  It  is  stated  In  United  Stetes  ex  rel. 
V.  NaUonal  Surety  Co.,  92  Fed.  649,  34  C. 
0.  A.  626,  that: 

"The  two  agreements  which  the  bond  con- 
tains, the  one  for  the  benefit  of  tbe  government, 
and  the  one  for  the  benefit  of  tiilrd  persons, 
are  as  distinct  as  if  they  were  contaiiied  in 
separate  instrumoita;  the  government's  name 
being  used  as  obligee  in  the  latter  agreement 
merely  as  a  matter  of  convenience.  In  view 
of  these  considerations,  we  are  of  the  opinion 
that  the  snretiea  in  a  bond,  executed  under  the 
act  now  in  question,  cannot  claim  exemption 
from  liability  to  persons  who  have  supplied 
labor  or  material  to  Acdr  principal  to  enable 
liim  to  execute  his  contract  with  the  United 
States,  simply  because  tbe  government  and  tbe 
contractor,  without  the  surety's  knowledge, 
have  made  some  changes  in  the  contract,  sub- 
sequent to  the  execution  of  the  bond  given  to 
secure  its  performance  which  do  not  alter  the 
general  character  of  the  work  cootemplated  by 
the  contract  or  the  general  character  of  the 
materials  which  are  necessary  for  its  execution. 
When  the  government  has  executed  the  ooutract 
and  taken  and  approved  t^e  bond,  it  ceases  to 
be  the  agent  of  third  parties  whom  the  con- 
tractor employs  in  the  execution  of  the  work 
or  from  whom  he  ohterins  materials,  and  the 
rights  of  such  persons  under  tiie  bcnii  are  nn- 
aSected  by  subsequent  trauBactlons  between  tbe 
government  and  tbe  contractor." 

See  UrltBtb  r.  Bundle,  23  Wash.  453,  63 
Pac.  ISO,  56  L.  B.  A.  381 ;  Coon  r.  State^  126 
isd.  614,  26  N.  n.  443. 

All  tbe  aUccations  of  tlie  answer,  there- 
fore, respecting  a  <di(A0e  in  tbe  contract 
after  its  ezecation  and  dcllrery  and  of  other 
ructions  not  attributed  to  the  relator  may 
well  be  dlsrecsroed  as  affecting  the  ri^t  of 
the  plalntlfl  to  recover  In  this  action.  In- 
deed, passing  the  deaiJal  on  lnformatl<m  and 
belief  ot  010  corporate  existence  of  tbe  re- 
lator, all  that  was  Incumbent  upon  it  in  the 
trial  of  the  case  was  to  prove  Its  allega- 
tion about  famishing  material  and  the  fail- 
ure of  the  contractor  to  pay  for  the  same. 

[4]  The  surety  company  tiered  to  show  at 
tbe  trial  substantially  lids  state  of  facte: 
Tte  anAltect  who  had  iirepared  the  plans 
and  i3>ecilications  for  the  building  and  who 
was  acting  as  the  agent  of  the  school  dis- 
trict prepared  a  form  of  contract  In  Port- 
land which  was  signed  by  the  contractor  In 
triplicate  and  by  it  taken  to  the  surety  com- 
pany, to  whom  It  applied  for  tbe  bond,  ^e 
company  executed  tbe  bond  and  gave  it  to 
tbe  contractor  to  be  delivered  to  the  sdiooi 
district  Hie  officers  of  the  contractor  then 
went  to  Warrenton  with  the  bond  and  the 
contract  In  trU>llcate  signed  by  Itself  and 
tendered  the  papers  to  the  school  district. 
The  officers  of  tbe  district  then  made  some 
material  changes  In  the  contract  increasing 
the  obligation  of  the  contractor  without  tbe 
knowledge  of  the  surety  company  and  sign- 
ed the  contract  thus  altered  and  retained 
the  bond.  The  circuit  court  denied  tbe  sure- 
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tf  oompaiir  tlu  riglkt  to  ihow  tbls  ^te  of 
AiCts  under  the  pleadings  u  framed.  This 
nillng  mm  correct  for  the  reaaon  tbat  the 
auction  wu  to  the  effect  that  the  aitera- 
tiOBB  were  made  after  the  encution  of  the 
contract,  whereas  tbe  offer  of  proof  was  to 
show  a  change  before  the  contract  was  exe- 
cuted. The  aUegattons  and  tlie  proof  did 
not  COTTespond.  If  the  surety  company  In- 
tended to  rely  upon  this  state  of  fact^  It 
dWDld  have  denied  the  execution  of  the 
Ixmd  and  contract,  and  then  would  have  been 
foltllled  Its  statement  In  the  brief: 

Tbat  "our  contention  is  that  there  was  no 
Talid  aabsistfng  contract  of  insurance  ever  eo* 
tered  into  between  the  IlliDois  Sarety  Oompany 
and  school  district  No.  30,  or  any  materialmen 
or  laborers;  Chat  in  fact  no  contract  of  in- 
sarancQ  was  ever  entered  into  at  all  on  the 
part  of  the  niinoia  Surety  Company." 

Moreover,  the  new  matter  In  the  answer 
is  controlled  by  the  admission  of  the  truth 
of  paragraph  6  of  the  complaint.  It  being 
conceded  in  all  the  pleadings  tbat  a  con- 
tract was  entered  Into  and  that  the  bond 
was  given,  thenceforward  a  separate  obliga- 
tion arises  in  favor  of  the  materialman  and 
against  the  surety  company  which  cannot 
be  prejudiced  by  any  of  the  matters  aver- 
red in  the  answer.  The  Judgment  of  the  cir- 
cuit court  <m  the  merits  was  ri^t,  and  la 
therefore  affirmed. 

[fi]  After  Judgment  plaintiff  filed  his  cost 
biU,  wherein  he  claimed  for  sundry  witness- 
es and  for  a  reporter's  fee.  The  answering 
defendant  filed  obJecticHis  to  certain  Items, 
among  othars,  a^lnst  the  amount  claimed 
for  two  witnesses  who  were  not  called  and 
did  not  testify  in  the  case.  Afterwards, 
without  making  any  statement  of  the  amount 
of  costs  and  disbursements  iwc^rly  tazaUe 
in  favor  of  the  plalntlff,  the  court  ordered: 

"Tbat  the  plaintiff**  coat  bill  filed  herein  be. 
and  the  same  is,  In  all  respects  allowed,  and 
the  clerk  of  this  court  is  hereby  directed  to  tax 
the  amount  hereof  as  tibe  costs  of  plaintiff  in 
this  action." 

In  Its  notice  of  ai^teal  tbe  aorety  com- 
pany used  this  language: 

"And  appeal  from  the  judgment  of  said  court 
in  taxing  and  allowing  J.  E.  Tourtellotte  $25 
as  witness  fees  and  mueage,  and  Clara  Monson 
$3.20  as  witQeHs  fees  in  said  cause." 

On  this  branch  of  the  case,  which  Is  a 
separate  proceeding,  as  stated  by  Mr.  Justice 
Ramsey  In  Perkins  v.  Perkins,  72  Or.  302, 
143  Pac.  995,  the  only  matters  on  file  and 
of  record  are  the  bill  of  costs  and  disburse- 
ments, the  objection  thereto,  and  the  Judg- 
ment of  the  court  It  is  laid  down  by  sec- 
tion 670,  L.  O.  L.,  that  the  only  pleadings  in 
a  matter  of  disputed  costs  and  disbursements 
are  the  statement  of  the  prevailing  party 
and  the  objection  of  the  opposite  litigant; 
tbat  all  Issues  Involved  by  the  statement 
and  objections  shall  be  heard  by  the  court 
without  a  Jury;  tbat  at  such  a  hearing  ei- 
ther party  may  produce  any  testimony  either 
oral,  by  deposition  or  otherwise,  to  sustain 
the  Issues  on  his  behalf;  and  that  a  blU  <tf 
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ezceptlcmB  may  be  framed  as  In  other  ac- 
tions.   It  la  farther  reqalred  1^  thla  aec- 

ticm  that: 

"As  soon  as  convenient  after  the  hearing,  the 
court  or  judge  thereof  shall  make  and  file  with 
the  clerk  of  the  court  a  correct  itemised  atate- 
ment  of  the  costs  and  disbursements  as  allowed 
by  the  court  or  judge,  and  shall  render  judg- 
ment thereon  accordingly  for  the  par^  m 
whose  favor  the  same  are  allowed;  ana  no  oth- 
er finding  or  condusion  of  law  or  fact  shall  be 
necessary,  and  the  same  shall  be  final  and  con- 
clusive aa  to  all  questions  of  fact." 

It  further  iwovldes  fOr  a  aerate  appeal 
wherein  the  statement  ot  dlsburaementa,  the 
objections,  the  statement  of  costs  and  Judg- 
ment  filed  by  the  court  or  judge,  the  judg- 
ment or  decree  rendered  therein,  and  the 
bill  of  exceptions,  If  any,  shall  constitute  the 
judgment  rolL  There  1b  presented,  there- 
fore, for  our  consideration,  an  appeal  where- 
in the  record  c(msists  of  only  the  pleadings 
and  the  judgment  without  any  findings  to 
support  It.  Such  a  Judgment  is  void  under 
the  authority  of  Moody  v.  Richards,  29  Or. 
282,  45  Faa  777,  and  Clackamas  So.  Ca  v. 
Vlck,  72  Or.  680,  144  Pac.  84. 

[I]  The  error  is  apparent  on  the  face  of 
the  record  Itself  so  that  no  bill  ct  ezc^ 
lions  is  required.  Ll  O.  L.  S  172. 

The  judgment  of  the  circuit  court  upon  the 
matter  of  costs  and  disbursements  la  re- 
versed and  remanded  for  furtber  inoceed- 
Ings  not  Inconsistent  herewith. 

McBRIDE.  a  J.,  and  BBNSON  and  HAR- 
RIS, JJ^  concur. 


capi;bs  v.  ditohbubn. 

(Supreme  Court  of  Oregon.    Dee.  27.  1917. 
On  Motion  to  Betax  Costs,  January  28: 

1918.) 

1.  Attobhbt  and  Cuxsv  •=»72  —  Bkfzat- 
hknt^evideitoe. 

That  defendant,  lued  for  money  collected 
by  him  on  a  judgment  obtained  by  plaintiif, 
signed  the  satisiEaction  in  bis  name  as  attorney 
(or  plaintiff,  is  some  evidence  tbat  plaintiff  em- 
ployed him  as  attorney  ta  the  action  in  which 
the  judgment  was  recovered*  "attorney,"  aa  dia- 
tineuished  from  "counsel,"  having  under  I*  O. 
L.  SS  1074,  1083,  power  to  satisfy  judgment 

2.  Attobnet  and  Clunt  «s12&— Action  na 
Monet  Coij.bcted— PaxsuiiFTioir, 

On  evidence  that  plaintiff  owned  a  judgmmt 
and  that  defendant  as  attorney  collected  it.  the 
presumption  is  that  plaintiff  owned  all  the  money 
collected;  so  that,  if  defendant  would  reduce 
plaintiff's  recovery,  he  must  offer  evidence,  plain- 
tiff not  being  required  to  anticipate  defuises. 

3.  Attobket  and  Client  ^»  128— Action  roa 
Monet  Collected — Demand. 

The  answer  in  an  action  against  an  attor- 
ney for  money  collected  claiming  pert  of  the 
mon^  and  justifying  possession  of  the  remain- 
der^  It  is  unnecessary  for  plaintiff  to  abaw  de- 
mand of  payment. 

Department  2.  Appeal  from  Circuit  Oonrt. 
Multnomah  Ooonty;  Jdbn  P.  Kavanan^ 
Judge.  ■ 

Action  by  H.  H.  Caples  against  John  DitcA- 
bum.  From  an  adverse  Judgment,  i^aintlfl 
appeals.  Barenwd  and  remanded. 


«s9>For  otbsr  oaaaa  tee  aanta  topio  and  KSr-NUllBBR  In  aU  Kcr-MumlMnd  Dlgarta  and  ladsaM 
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B.  B.  (feawford,  of  Portlaiid  (Joikliis  & 
OtawfMd,  of  Portland,  die  teleO«  tot  ap- 
pellant Jobn  Dttchbum  and  Oari  M.  Made, 
both  of  Portland,  toe  respoDdent. 

FEB  CmEtlAM.  mo  ^alntlff  appealed 
from  an  InrolontaiT  Jndgment  of  mmsnlt^ 
and  the  only  qnestlrai  fOr  dedsloa  Is  wheth- 
er there  was  enough  evidence  to  take  the 
cause  to  the  Jnrr. 

It  Is  alleged  In  the  complaint  that  tbo 
Idafntltt  obtained  a  Judgment  for  $279,  wlOi 
costs  and  disbursements,  in  an  action  in 
which  the  defendant  acted  as  his  attom^; 
that  the  defendant  collected  the  tnU  amoont 
of  the  Judgment;  and  that  the  defmdant  has 
&Ued,  after  demand  made,  to  deliver  to  the 
{Oalntltt  0ie  amoont  oollected,  less  attorney's 
tees  agreed  upon.  Hie  answer  avers : 

That  a  barge  toad  of  wood,  which  the  plaintiff 
liad  agreed  to  deliver  to  the  defendant,  was  at- 
tached, and  tbat  "It  was  agreed  by  and  between 
this  plaintiff  and  this  defendant^  together  with 
Uf.  A.  Hansen,  an  attorney  at  law,  authorized 
to  and  practicing  in  the  state  of  Oregon,  to  bring 
an  act»n  to  recover  the  possession  of  the  said 
wood,  *  *  *  it  being  understood  and  afpeed 
that  the  defendant  wonld  pay  to  the  plaintiff 
the  snm  of  $1.75  per  cord  for  ali  wood  recovered, 
or  fonnd  by  the  court  or  jury  to  have  been  taken 
off  the  barge:  *  «  •  tbat  there  was  to  be  no 
other  or  farther  consideration  for  legal  sorvices 
or  otherwise;"  that,  pnrsnant  to  the  agreement, 
an  action  was  commenced,  "and  it  was  found 
that  110  cords  of  wood  bad  been  taken ;  that  Uie 
said  wood  was  not  recovered,  and  that  the  d»- 
fendaot  thoeupon  became  Indebted  to  tUa  plain- 
tiff In  die  som  of  fl92JM>;  tbat  it  was  farther 
onderstood  and  agreed  that  this  defendant  should 
not  pay  the  same,  and  that  the  same  should  not 
be  due  and  owing,  until  the  said  wood  or  its  vaJ- 
ue  was  recovered  by  this  defendant;  tbat  on  or 
about  the  20tb  day  of  Hay,  1916,  this  defendant 
recovered  the  value  oi  said  wood,  and  became  in- 
debted to  this  plaintiff  in  the  sum  of  $192.50; 
that  thereafter,  this  defendant  as  an  attorney  at 
law  advised  and  consulted  to  and  with  the  plain- 
tiff in  rward  to  various  matters  of  business,  and 
appeared  as  an  attorney  at  law  in  certain  court 

firoceedings,  of  the  reasonable  value  of  $10  leav- 
ng  a  balance  owing  to  plaintiff  of  $182." 

Tlie  answer  contalnB  another  s^rairate  de- 
fense which  is  to  the  effect  that  two  brothers 
ot  the  plaintiff  were  Indebted  to  the  defend- 
ant, and  in  conaideratiou  of  the  def^dant 
agreeing  to  postpone  that  IndebtedneBS  the 
plaintiff  stipulated: 

That  the  nxmeya  doe  him  from  the  defendant 
"need  not  and  should  not  be  paid  or  become  due 
until  a  final  adjustment  between  the  brothers 
themselves  and  this  defendant,"  and  "that  there 
has  been  no  final  settlement  or  adjustment  be> 
tweeu  the  said  brothers  and  this  deCendant,  ai^ 
that  said  sum  of  $182  is  not  yet  due  from  d»^ 
fendant  to  plaintiff  herein." 

Aside  from  denials,  the  reply  admits  tbat 
an  action  was  ^osecnted  for  the  reoovei7  of 
tlie  wood,  or  Its  valae,  taken  ttom  the  barge, 
and  alleses  that  it  resulted  "in  the  Judgment 
mentioned  In  jdaintUTs  c<»nplalnt  herein." 

The  plaintiff  offered,  and  the  court  receiv- 
ed without  objection,  a  certified  copy  of  the 
Judgment  whidi  had  been  obteined  bj  the 
plaintiff  togethw  with  a  aatlsfhctlon  thueof. 
The  plaintur  was  th^  sworn,  and  testified: 

Tbat  he  hsd  had  a  convenatifHi  with  the  de- 
fendant 'in  connectlan  with  this  action  againat 
McCrun  and  otbers  In  regard  ts  eolleoting  tbe 
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judgment,  and  he  told  me  that  he  had  ct^tcd 
tbe  fun  amount  of  the  Judgment.*' 

The  plalnttfl  declined  to  offer  any  farther 
evidence,  and  the  court  then  granted  an  in- 
Tidnntary  Judgment  of  umsnlt 

[1]  The  gut  of  the  complaint  la  tbat  tfa» 
dtf okdant.  as  the  attorn^  tor  idBintlff,  col- 
lected jooMy  on  a  Judgment  held  1^  tt» 
iMalnttB.  .By  his  answer  the  defmkdaut  ad- 
mits that  he  Is  an  attomer.  The  ptelnttfT  al- 
leges that  he  obtained  a  Jndgoient  for  the 
wood  received  ^m  the  barge;  and  a  £Ur 
construction  of  the  answer  auQiorlses  th» 
statement  tliat  the  defendant  aUeges,  and 
therefore  admits^  that  aw±.  a  Judgment  was 
rendered.  Uoreover,  a  cwtifled  copy  of  tbe 
Judgment  ^oves  that  it  was  in  fact  obtained. 
Ihe  certified  copy  <a  tbe  satlafhctlon  of  the 
judgment  is  eridokce  that  JOhn  DltfAbom 
collected  the  amount  due  oa  the  Judgment; 
the  testimony  of  the  plaintiff  to  the  effect 
that  the  defendant  told  the  wltnees  "that  he 
had  collected  the  fuU  amount  of  the  Judg- 
ment" is  additional  evidence  that  the  defend- 
ant made  the  collection ;  and  the  allegation  in 
the  answw  "that  oa  or  about  the  aotb  day 
of  May,  191S,  this  defendant  recovered  the 
value  of  said  wood"  ia  an  express  admlsslmi 
that  he  did  in  trnth  collect  the  amount  ot 
the  Judgment  But  tho  defendant  inslsta  that 
there  is  no  evldmce  of  his  employmoit  as 
attorney.  ABSumlnx  that  plaintlfl's  right  of 
recovery  is  depoident  upmt  the  fact  of  the 
emi^c^ment  of  the  defmdant  as  attomeyt 
there  is  nevertheless  scone  evidence  of  sudk 
employmait  in  addition  to  the  inferraioes 
that  may  be  drawn  firom  the  avennents 
found  in  the  answer.  ^Hie  sattafSactlcm  of  the 
Judgment  is  signed  thus:  "John  Dltdibum, 
Atty.  for  PlainUff  H.  H.  Caples.*'  The  Code 
distinguishes  betweoi  "attorney"  and  "coun-  - 
sdi,"  for  seetkm  1074,  Ia  O.  L.,  reads  thus : 

"An  attorney  ia  a  person  authorized  to  appear 
for  and  represent  a  party,  in  the  wiitten  pro- 
ceedings in  any  action,  suit,  or  proceeding,  in 
any  stage  tbereol  An  attorney,  other  than  tb» 
one  who  represmts  the  party  in  tiie  written  pro* 
ceedings,  may  also  appear  for  and  represent  a 
party  In  court,  or  before  a  judicial  officer,  and 
then  he  is  known,  in  the  particular  action,  suit, 
or  proceeding,  as  counsel  only,  and  his  authority 
is  limited  to  the  matters  that  transpire  is  tiie 
court  or  before  such  officer  at  tbe  time." 


Another  provision  of  the  Oode  (section 
1083,  subd.  2),  so  far  as  it  Is  material  her^ 
defines  the  authority  of  an  attorney  as  f(d- 
lows: 

"An  attorney  baa  authoritr:   *   *   *   2.  Te 

receive  money  or  property  claimed  by  his  clinnt 
In  an  action,  suit,  or  proceeiling,  during  the 
pendency  thereof  or  within  three  years  after 
Jndgment  or  decree,  and  upon  the  payment  or  de- 
livery tiiereo^  and  not  otiierwise,  to  dtschsKe 
the  claim  or  acknowledge  satisfaction  of  the 
judgment  or  decree." 

[2]  Then  was  evidence  tending  to  show 
that  the  plaintiff  owned  a  Judgment,  and  that 
the  defendant,  as  attorney,  collected  the  mon- 
ey due  on  the  Judgmeut.  It  Is  admitted  that  no 
part  of  tbe  moneys  collected  has  been  paid 
to  the  plaintiff.  In  the  absence  of  an  admls- 
siui  by  the  i^lntlff  or  evidence  by  the  de* 
fendant  that  the  lattu  owned  part  ot  the 
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811111  collected,  the  presninptlon  would  be 
that  the  plaintiff  owned  all  of  It.  The  plain- 
tiff admits,  however,  that  a  portion  of  the 
mon^s  collected  belongs  to  the  defendant. 
If  the  defendant  wonld  reduce  the  amount 
claimed  by  the  plaintiff  or  if  he  would  post- 
pone the  right  of  the  plaintiff,  he  must  do  so 
hy  oflFering  eTidence.  The  plaintiff  was  not 
obliged  to  anticipate  the  defenses  relied  upon 
by  the  defendant. 

[3]  Althongh  the  complaint  alleged  that 
a  demand  was  made  ui>on  the  defendant, 
and  the  latter  admitted  at  the  trial  that  no 
moneys  have  been  pnid  to  the  plaintiff,  no  ev- 
idence was  offered  to  show  that  payment  had 
been  demanded  at  the  defendant.  The  de- 
fendant, however,  by  his  answer  claims  own- 
ership of  part  of  the  moneys  and  Justifies 
his  possession  and  detention  of  the  remain- 
der, and  it  is  obvious,  therefore,  that  a  de- 
mand would  have  been  a  mere  Idle  ceremony. 
The  pleading  interposed  by  the  defendant 
rendered  it  unnecessary  for  the  plaintiff  to  of- 
fer evidence  of  a  domnnd.  Rosenau  v.  Syrinjc, 
25  Or.  .186.  3S9.  35  Pao.  845:  Cox  v.  Delmns. 
90  cm.  104.  a*!  Pac.  R:16  ;  Burrows  v.  McCal- 
ley,  17  WiiRh.  2fil>.  4ft  Pac.  508 ;  Ott  v.  Hood. 
1.^2  Wis.  97.  1.19  X.  W.  762.  44  L.  H.  A.  (N. 
S.)  524,  Ann.  Cas.  19140,  636  :  6  C.  J.  706. 

The  plaintiff  offered  sufficient  evidence  to 
entitle  him  to  have  his  claim  submitted  to 
the  jury. 

The  Judgment  is  reversed,  and  the  ranse 
Is  remanded  for  further  proceedings  not  in- 
consistent with  this  <c^iol(Hi. 

HARRIS,  J.,  sat  for  McBRIDE;  G.  J. 
BUliNKTT,  J.,  sat  for  BEAN,  J. 

On  Motion  to  Retax  Costs. 

PER  CnRIAM.  The  reapondent  has  object- 
ed to  tlie  coBt  bill  filed  by  the  appellant.  It  is 
sot  neceBsary  to  discuss  the  objection*  in  de- 
tail; but  it  will  he  sufficient  to  observe  the 
requirements  of  section  570,  L.  O.  L..  as  con- 
strued in  Macleay  Estate  Co.  v.  Miller,  167 
Piic.  575.  and  we  therefore  make  an  itemized 
statement  of  the  costs  and  disbursements  now 
allowed  by  us  as  follows:  Transcript,  $2; 
priotiDR  abstract  and  briefs,  ^1 1  clerk  s  filing 
fee.  $15 ;  trial  fees,  $6 :  costs.  $15. 

On  the  authority  of  School  District  No.  30  v. 
Alameda  Conetructim  Company,  108  Pac.  788, 
decidefl  January  15.  1918,  the  cUim  of  $1.50 
for  "verification  of  the  cost  bill  and  two  afflda- 
vits"  is  disallowed. 


BARNES  V.  ESCH  et  aL 
(Supreme  Court  of  Or^on.   Dec.  18,  1917.) 

1.  I.NJtlNCTlOH  ^>52~-TBEBPAB8  —  CUTTINO 

Timber. 

Equity  will  intervene  to  prevent  a  trespass 
upon  real  property  by  cuttins  timber. 

2.  Mines  and  Minebau  ^»52^In junction 
— R?:mova[.  of  Obb. 

The  removal  of  ore  from  the  premises  of 
another  without  his  consent  will  lie  enjoined. 
8.  Waste  ^»1  7— Injunction. 

A  suit  in  equity  wil!  lie  to  restrain  waste. 
4.  BXBCDTION  «Ba»170— IsnmOTIOIT  —  PlJGAl>- 
INO. 

A  complaint  in  a  suit  to  enjoin  the  sale  of 
real  property  upon  execution  could  not  be  sus- 


tained ae  predicated  upon  the  assumption  of  a 
continuinff  or  other  trespass;  for,  since  levy 
of  execution  upon  real  proper^  is  made  under 
L.  O.  L.  i  233,  Bubd.  4,  by  the  sberfTs  deiiwr- 
mg  to  the  county  clerk  a  certificate  containing 
the  title  of  the  cause,  the  names  of  the  parties 
to  the  action,  a  description  of  the  land,  and 
that  the  same  has  been  levied  upon  to  sati^ 
the  demand  of  the  Judgment  creditor,  such  en- 
forcement of  the  wnt  does  not  imply  an  entry 
upon  the  premises. 

5.  Execution  «:=>462  —  WlOKOFDl.  Levt  — 
PEBSONS  l^ABEiE. 

A  seizure  by  an  officer  <tf  the  property  of 
one  not  a  party  to  the  writ  being  iCegal,  when 
such  levy  is  directed  by  the  party  at  whose  in- 
stance the  execution  was  issued,  the  command 
renders  such  party  and  the  officer  liable  for  the 
damages  thus  occasioned. 

6.  Justices  of  thb  Peace  <8=>93~Set  -  Off  or 
Judgments— Statutes. 

Ii.  O:  L>.  §  2443  et  seq.,  providing  for  setting 
off  one  jui^nent  against  another  when  given 
in  justices'  courts,  if  between  the  same  parties 
and  mutual,  evinces  a  legislative  policy,  in  tbo 
absence  of  any  statute  regulating  equitable  set- 
offs in  courts  of  record,  of  retjuiring  that  the 
demands  shall  be  mutual  and  exist  betweoi  the 
same  parties  before  they  can  be  employed  to  ex- 
tinguish, whol!y  or  in  part,  the  rightful  <^ni 
of  the  adverse  party. 

7.  Set-Off  and  Counterclaim  ifli.  i<l(2)  — 
Set-Off  of  Pabtneis'  Gl.aiiib. 

Xotwitbstanding  Cho  rule  agaiust  set^ 
of  partuership  demands  and  demands  due  to 
individual  partners,  where  all  the  partoera 
agree  with  an  individual  that  a  set-off  may  be 
allowed,  the  stipulation  will  be  enforced. 

8.  an-OiT  AND  Countbbclaim  «w»41~SrT- 
Orr  OF  Wm'8  Oladc  Aoaihsi  Jvdoubnt 
Against  HtrsBAND. 

Notwithstanding  a  wife's  natural  interest  in 
protectins  her  husband's  rights,  the  requirement 
of  mntualite  of  donands  prevents  her  tMing  al- 
lowed to  offset  her  claim  for  damages  a^inst  a 
judgment  against  her  husband  to  which  she 
was  not  a  party,  even  though  the  judgment 
creditor  is  insolvent  and  a  nonresident  of  the 
state. 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County ;  Wm.  Galloway,  Judge. 

Suit  by  Grace  D.  Barnes  against  Wm. 
Esch  and  another.  From  decree  for  defend- 
ants, plaintift  appeals.  Affirmed. 

This  suit  was  instituted  b7  Grace  D.  Barnes 
against  Wm.  Sscti,  the  thm  sheriff  of  Marloa 
county.  Or.,  and  A.  B.  spencer,  to  enjdn  tba 
sale  of  real  proper^  uptm  encution,  to  le- 
cover  from  Spacer  960,000  bb  damages  for 
Ma  alleged  Interference  with  her  lands,  and 
to  offset  that  sum  against  a  Judgment  whldi 
Spencer  obtained  against  her  husband,  L. 
Barnes.  The  complaint  charges,  in  effect, 
that  by  emslderatkm  of  the  snpierlor  court 
of  Los  Angeles  county,  OaL,  Spencer  secured 
a  judgment  against  Mr.  Barnes  for  $09,839, 
which  final  determlnatlott  was  obtained  by 
fraud,  deceit,  and  false  testimony;  that, 
based  on  sudt  recovery,  Speneer  cmnmenced 
an  action  in  the  circuit  court  of  Marion  coun- 
ty. Or.,  and  obtained  a  duplicate  judgment; 
that  by  direction  of  her  husband  Qie  plalnUff 
dellrered  to  him  certain  funds  wrUh  whldi  he 
purchased  In  sutii  county  lands  worth  fB6w- 
2E0,  and  bonds  of  the  par  valne  of  98^i00, 
whldi  pnqyertr  was  Intended  to  be  conv^red 
and  transferred  to  her,  but  by  inadvertwce 
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the  deeds  tberafor,  except  to  a  small  part  of 
the  premises,  were  executed  and  the  bonds 
assigned  to  him,  and  since  such  purchases 
she  has  been,  and  now  Is,  the  owner  of  the 
property  and  oititled  to  the  proceeds  there- 
of ;  that  on  March  18,  1913,  with  knowledge 
and  notice  of  the  plalntlfT's  title  and  owner- 
ship, Spencer  fraudulently  caused  to  be  la- 
sued  on  the  tetter  Judgment  an  execution 
which  by  bis  direction  Ksch  levied  upon  her 
lands  and  advertised  them  for  sale,  and  he 
also  seized  such  bonds  by  virtue  of  the  writ ; 
that  the  plaintiff  commenced  a  suit  against 
Spencer  and  Escb  for  a  decree  declaring 
her  to  be  the  owner  In  fee  of  all  the  real 
.  property  so  levied  upon,  securing  a  tempora- 
ry order  restraining  the  sale  of  the  land,  and 
at  the  final  hearing  it  was  decreed  that  she 
was  such  owner  of  all  the  premises,  except 
a  tract  known  as  the  Burrows  property,  and 
particularly  described  in  the  case  of  Barnes 
T.  Spencer.  79  Or.  206,  221, 153  Pac.  47 ;  that 
by  virtue  of  the  seleure  of  such  bonds  Each 
sold  them  and  applied  the  proceeds  on  the 
Judgment,  to  plaintiff's  damage  In  the  sum  of 
$8,500;  that  In  consequence  of  Spencer's 
fraudulent  conduct  the  plaintiff  has  been  ob- 
liged to  expend  $12,000  In  defending  her  title 
to  the  land ;  that  by  reason  of  his  clouding 
the  title  to  her  real  property  she  has  lost  the 
sales  of  tracts  thereof  upon  bona  fide  offers 
in  advance  of  the  purchase  prices  as  follows: 
On  the  Salem  Hotel,  |25,7S0,  on  the  Barker 
property,  $2,750,  and  on  the  Hofer  prt^rty, 
$1,500 — and  by  reason  of  Spencer's  fraudu- 
lent conduct  she  has  been  damaged  in  the 
sum  of  $60,000;  that,  believing  she  was  the 
owner  of  the  Burrows  property,  she  ex- 
pended in  improving  It  $2,000;  that  Spencer 
is  a  nonresident,  and  has  no  property  In  Ore- 
gon, except  the  fraudulent  Judgment  against 
Mr.  Barnes ;  that  Gsch  has  readvertlsed  the 
Burrows  pr<^r^,  and  if  be  is  not  restrained, 
he  will  sell  the  premises  upon  execution,  and 
unless  Spencer  Is  enjoined,  he  will  continue 
to  annoy  and  harrass  the  plaintiff  and  com- 
pel her  to  expend  more  money  In  protecting 
her  title  to  the  lands,  to  her  Irreparable  In- 
Jory  and  damage. 

The  answer  denies  some  of  the  averments 
of  the  complaint,  admits  others,  and  for  a 
further  defense  and  by  way  of  estoppel  al- 
leges, in  substance,  the  giving  of  the  Judg- 
ment in  Marion  coimty,  Or.,  the  issuing  there- 
on of  an  execution,  the  levy  thereof  upon  the 
land,  and  the  seizure  of  the  bonds,  whereupon 
the  plaintiff  commenced  a  suit  against  these 
defendants,  as  hereinbefore  stated,  but  In 
the  complaint  therein  she  made  no  claim  to 
the  bonds,  and  by  stipulation  of  the  parties 
such  securities  were  by  order  of  the  court 
released  from  the  Injunction  and  sold  upon 
execution,  with  the  knowledge  of  the  plaintiff 
and  w^lthout  her  objection,  for  which  reason 
she  ought  now  to  be  precluded  from  asserting 
any  right  to  or  Interest  In  ttie  bonds,  or  the 
sum  of  mon«7  derived  from  the  sale  thereof. 

For  another  defense  It  la  practically  all^- 
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ed  that  by  the  final  decree  of  this  court  In 
the  case  referred  to  it  was  determined,  that 
plaintiff  had  no  title  to  or  interest  In  the 
Burrows  land,  and  a  remittitur  of  record 
having  been  sent  to  and  recorded  In  the  trial 
court,  piirsuant  thereto  the  sheriff  readver- 
tlsed that  real  property  for  sale  under  the 
ffltecntlon,  which  writ  had  been  held  In  abey- 
ance pending  the  final  decree,  wherenpun 
this  suit  was  instituted,  and  that  by  reason 
of  the  matters  here  stated  such  final  decreo. 
as  to  the  Burrows  land  had  become  res  Judi- 
cata, thereby  barring  plaintiff  from  main* 
taiolng  this  suit.  The  reply  having  put  In 
issue  the  allegations  of  new  matter  In  the 
answer,  the  court  upon  motion  of  defendants' 
counsel  that  the  complaint  did  not  state  facts 
sufficient  to  warrant  equitable  Intervention 
gave  a  decree  upon  the  pleadings  dismissing 
the  suit,  and  the  plaintiff  appeals. 

Grant  Corby,  of  Salem,  for  appellant,  Os- 
car Hayter,  of  Dallas,  and  W.  T.  Slater,  of 
Portland  (M.  E.  Pogue,  of  Salem,  on  the 
brief),  for  respondents. 

MOOBB,  J.  (after  stating  the  tacts  as 
above).  A  statement  in  the  brief  of  plaintiff 

reads: 

"This  is  a  suit  to  eojolD  a  continaing  tres- 
pass and  to  secure  a  set-off  of  a  claim  for  dam- 
ages a^inst  a  judgment  obtained  against  plain- 
tiff's husband,  L.  3.  Barnes,  by  fraud,  deceit, 
and  false  testinumy,  whidi  said  defendant  Spen- 
cer att^pted  to  enforce  by  execution  and  levy 
against  a  large  amount  of  property  in  Marion 
and  Clackamas  counties  owned  by  the  plaintiff." 

[1-3]  In  Blleu  V.  Paisley.  18  Or.  47,  49,  21 
Pac.  934,  4  L.  B.  A.  810,  Mr.  Chief  Justice 
Thayer,  referring  to  3  Black.  Com.  209,  de- 
scribes a  trespass  as  follows: 

"Every  unwarT8ntal>le  entry  on  another's  soil 
the  law  entitle*  a  trespass  hj  breaking  bis 
close." 

Equity  win  intervene  to  prevent  a  trespass 
upon  real  property  by  cutting  timber. 
Kitcherslde  v.  Myers,  10  Or.  21 ;  Mendenhall 
V.  Harrlsburg  Water  Co.,  27  Or.  38,  39  Pac. 
399.  The  removal  of  ore  from  the  premises  of 
another  without  his  consent  will  be  enjoined. 
Allen  V.  Dunlap,  24  Or.  229,  33  Pac.  675 ;  Bish- 
op V.  Balsley,  28  Or.  119,  41  Pac.  937 ;  Mul- 
drlck  V.  Brown,  37  Or.  185,  61  Pac.  42a  A 
suit  In  equity  will  lie  to  restrain  waste. 
Sheridan  v.  McMuUen,  12  Or.  150,  6  Pac.  497 ; 
BlUott  v.  Bloyd,  40  Or.  326,  67  Pac.  202; 
Roots  V.  Boring  Junction  Lumber  Co.,  50  Or. 
298,  92  Pac.  811, 94  Pac.  182.  In  each  of  these 
cases  the  party  charged  with  the  commission 
of  a  trespass  had  unlawfully  done  or  threat- 
ened the  peri>etratlon  of  some  act  that  result- 
ed In  Irreparable  Injury,  or  was  detrimental 
to  the  estate  of  the  owner  la  the  premises. 
Mendenhall  v.  Water  Co.,  27  Or.  38,  S9  Pac. 
399 ;  Union  Power  Co.  v.  LIchty,  42  Or.  563, 
71  Pac.  1044.  In  Mathews  v.  Chambers 
Power  Co.,  81  Or.  251,  169  Pac.  564,  It  was 
held  that  equity  would  prohibit  a  willful 
trespass  upon  land.  To  the  same  effect  see 
Chapman  v.  Dean,  6ft  Or.  47S,  116  Pac  154. 
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A  careftd  examination  of  the  arennents  of 
the  complaint  herein  fails  to  show  that  either 
of  the  defendants  had  ever  entered  upon  the 
plalntUTs  land,  or  done  or  threatened  the 
commission  of  any  act  that  might  result  In 
injury  to  her  estate  in  the  premises.  No  tres- 
pass,  continuing  or  otherwise,  is  charged,  nor 
ere  any  facts  stated  In  the  Initiatory  plead- 
ing from  which  an  unauthorized  entry  upon 
the  plalntUTa  land  can  be  inferred. 

The  complaint  does  allege,  however,  that 
the  defendant  Spencer  Is  a  nonresident,  and 
has  no  property  In  Oregon  that  Is  subject  to 
execution,  except  the  Judgment  which  he  se- 
cured against  the  plaintiff's  husband.  In.  a 
suit  to  enjoin  a  trespass  an  averment  in  the 
complaint  that  the  defendant  Is  insolvent  has 
been  held  Insufilolent  of  Itself  to  authorize 
equitable  Intervention,  Parker  v.  Furlong, 
37  Or.  243,  62  Pac.  490;  Moore  v.  Halllday, 
43  Or.  243,  72  Pac.  801,  99  Am.  St.  Rep.  724; 
Hume  T.  Bums,  50  Or.  124,  90  Pac.  1009. 

[♦]  As  the  levy  of  an  execution  upon  real 
property  is  made  by  the  sheriff  delivering  to 
the  county  clerk  a  certlflcate  containing  the 
title  of  the  cause,  the  names  of  the  parties  to 
the  action,  a  description  of  the  land,  and  that 
the  same  has  been  levied  upon  to  satisfy  the 
demand  of  the  Judgment  creditor  (L.  O.  L.  ] 
233,  subd,  4),  such  enforcement  of  the  writ 
does  not  Imply  an  entry  upon  tbe  premises  of 
the  Judgment  debtor,  or  of  any  other  person, 
and  for  that  reason  this  suit  cannot  be  predi- 
cated upon  the  assumption  of  a  continuing  or 
other  trespass. 

[S]  It  is  argued  by  plalntlfTs  counsel  that 
the  levy  of  an  execution  upon  the  property 
of  a  person  who  Is  not  a  iiarty  to  the  Judg< 
ment  upon  which  the  writ  was  issued  entitles 
such  owner  to  compensatory  damages,  which 
measure  of  loss  may  he  set  off  in  equity 
against  the  demand  of  the  Judgment  creditor 
who  caused  the  injury,  If  he  be  Insolvent,  and 
not  a  resident  of  tbe  state.  A  seizure  by  an 
officer  of  the  property  of  a  person  who  Is  not 
a  party  to  the  writ  is  Illegal.  When  such  levy 
is  directed  by  the  party  at  whose  instance 
the  execution  was  issued,  the  command  ren- 
ders such  party  and  the  officer  liable  for  the 
damages  thus  occasioned.  Meyer  Bro.  v, 
Oage  Bros.  &  Co.,  65  Iowa,  606,  22  N.  W.  892  ; 
Perrln  v,  Claflin,  11  Mo.  13 ;  Knight  v.  Nelson, 
117  Mass.  458 ;  First  Nat.  Bank  of  ChllUcothe 
v.  McSwain,  93  S.  O.  30,  75  S.  E.  1106,  Ann. 
Cas.  1914D,  809..  A  textwrlter,  In  discussing 
equitable  cross-demands  as  a  means  of  relief, 
remarks: 

"So  proceedinRB  under  a  judgment  will  be  re- 
strained upon  the  ground  of  an  equitable  set- 
off, even  though  for  unliquidated  damages,i 
where  the  one  against  whom  it  is  claimed  is  a 
DODresident  and  innlventi"  1  High  Inj.  (4th 
Ed.)  J  239.  •  . 

To  the  same  effect  see  Marshall  r.  Cooper, 
4.1  Md.  46;  North  Chicago  Rolling  Mill  Co.  v. 
SL  Louis  Ore  A  Steel  Co.,  152  U.  S.  596.  14 
Hup.  Ct  710,  S8  li.  Ed.  66S.  See.  also,  tbe  ex- 
tended notes  to  the  case  of  St  Paul,  etc., 
Trust  Go.  T.  Leek,  67  Mian.  87,  58  N.  W.  820, 


47  Am.  St  Rep.  976.  In  Mitchell  v.  Holman, 
30  Or.  2S0,  47  Pac.  616,  It  was  decided  that 
equity  would  entertain  a  suit  to  compel  the 
allowance  of  a  set-off  against  a  Judgment  on 
a  promissory  note  obtained  by  a  person  who 
held  it  only  as  collateral  for  a  debt  less  than 
the  amount  of  tbe  note,  where  such  latter  fact 
was  not  pleaded,  because  it  was  not  known  to 
tbe  maker  until  the  trial  of  the  law  action, 
and  the  pay^  was  insolvent 

[1, 7]  Our  statute  provides  for  setting  off 
one  judgment  against  another  when  such  final 
determinations  are  given  in  Justices'  courts, 
if  the  adjudications  are  between  the  same 
parties  and  mutual.  L.  O.  L.  2443  et  seq. 
Though  this  enactment  relates  to  judgments 
rendered  by  an  inferior  tribunal  In  actions 
at  law,  It  evinces  a  l^slatlve  poUcy,  In  the 
absence  of  any  statute  regulating  equitable 
set-offs  In  courts  of  record,  of  requiring  that 
the  demands  shall  be  mutual  and  exist  be- 
tween the  same  parties  before  they  can  be  em- 
ployed to  extinguish  wholly  or  in  part  the 
rightful  claim  of  the  adverse  party.  Such 
rule  has  Ijeen  enforced  in  other  jurisdictions. 
Thus  in  a  note  to  the  case  of  Bloomstock  v. 
Duncan,  2  McCord  (S.  GO  318.  IS  Am.  Dee 
728.  729,  it  Is  said: 

"The  doctrine  of  set-off,  as  applied  to  jttdv 
ments.  resta  upon  different  grounds  from  that 
which  controla  where  there  arc  mutual  demands 
whi(.>h  have  not  passed  into  judgment  In  the 
latter  case  Uie  irawer  of  a  court  of  law  to  allow 
a  set-off  is  derived  entirely  from  tbe  statutes 
of  Bct-off.  See  note  to  Gregg  r.  James,  12  Am. 
Dec.  151.  But  the  law  courts  have  long  exer- 
cised an  equitable  power,  incidental  to  their 
jurisdiction  over  their  suitors  and  oacwrs,  and 
entirely  Independent  of  any  statute  aettinc  oS 
matual  judgmeota  against  each  oQier." 

In  Collins  V.  Campbell,  97  Me.  23,  27, 63  Atl. 
837,  838,  94  Am.  St  Rep.  45S.  462.  It  Is  said: 

"Mutuality  is  implied  In  the  word  'set-off,* 
which  has  been  adopted  as  a  leftal  term  by  tbe 
Legislatures  and  courts,  and  is  essential  in 
every  case  dependent  upon  the  diocretion  ot  the 
coui-t,  but  it  need  not  be  a  nominal  mutuality 
indicated  by  tbe  record,  but  real  mutuality 
shown  by  the  eridence." 

In  Prleat  t.  Dodsworth,  235  III.  618,  85  N. 
E.  810,  14  Ann.  Gaa.  340,  It  was  ruled  that  a 
plea  proposing  to  set  off  an  Individual  de- 
mand of  one  of  two  defendants  against  a 
joint  demand  of  the  plaintiff  against  both  de- 
fendants was  bad,  since  demands,  to  be  the 
subject  of  set-oSs.  most  be  mutual  betwem 
all  the  parties  to  the  actlra.  In  liicUnondsou 
V.  Thomasson,  112  Ta.  326,  71  S.  E.  536,  Ann. 
Cas.  1913A,  1301,  It  was  that  partner- 
ship demands  and  demands  due  to  Individual 
partners  could  not  be  set  (rfC  against  each 
other.  A  concluslott  to  that  ^fect  la  based  on 
the  assunqttlon  that  the  liability  ot  partnerii 
is  joint  and  not  several ;  hence  a  partnership 
debt  cannot  be  set  off  against  tbe  claim  of  a 
partner  Individually.  Stewart  t.  Terwlll^r, 
177  Mich.  313, 143  N.  W.  17,  Ann.  Cas.  1915C, 
80&  In  Scbade  t.  Muller,  75  Or.  225,  230, 
146  Pac.  144,  146,  It  la  said: 

"Tbe  defendant  cannot  set  off  against  the 
plaintiff's  demand  any  claim  he  may  have 
against  a  member  of  the  firm." 
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Where,  bowever,  all  the  partners  agree  vltb 
an  IndiTldaal  a  set-off  may  be  allowed, 
the  Btipolatlon  will  be  enforced.  McDonald 
V.  Mackmie,  24  Or.  678, 14  Pae  868. 

(i]  The  relationship  existing  between  the 
platntlfl  and  hw  bnaband  la  not  tbat  of  a 
partnenditpt  bat  th^  have  been  here  treat- 
ed as  sostalnlng  a  somewhat  analogous  as- 
aodation.  As  a  loyal  wife  the  plaintiff  must 
ha  TttaUy  interested  in  protecting  the  rights 
of  her  husband,  bat  the  most  faTorable  situa- 
tion that  can  be  Invc^ed  In  her  behalf  cannot 
reiser  her  alleged  claim  for  damages  mutual, 
or  entitle  her  to  ofDset  such  demand  against 
the  defmdant'a  Judgment  to  which  she  was 
not  a  party,  even  though  the  defendant  may 
be  taUKdTwt  and  is  a  nonre^doit  of  thia  stata 

BtUmiag  that  a  proper  oMiclusiDn  was 
raadied  in  dismissing  this  salt,  it  follows 
that  the  decne  should  be  affirmed;  and  it 
Is  80  ordered. 

HcBRIDB,  G.  J.,  and  BURNETT  and  Mc- 
CAHANT,  JJ.,  conov- 


HAI/L  r.  JOHNSON,  Clue£  of  Police. 
(Supreme  Court  of  Oregon.   Dec.  27,  1017.) 

1.  HUNICXPAI.  COBFOBATIORB  4»094(l)~Oa- 

DINANOBB— VaUDITT. 
A  municipal  ordiuancc  directed  against  con- 
spiraciee  to  injure  trade,  business,  or  commerce, 
and  providing  a  penalty  for  violation,  thereof, 
has  no  extramural  effect,  is  not  invalid  on  the 
ground  that  it  is  not  local,  special,  and  munici- 
pal legislation. 

2.  Municipal  Cobpobations  <S=aa89  —  Obdi- 

HANCES— RUIXS  OF  EVIDENCE— V  AO  DIXY. 

While  the  Legislature  may  declare  that  cer- 
tain evidentiary  facts  shall  be  prima  facie  evi- 
dence, aucta  facts  must  have  some  direct  and 
logical  tendency  to  prove  the  antecedent  fact, 
hence  a  municipal  ordinance  declaring  that  if 
any  perwHi  sliall  alone,  or  in  company  with  oth- 
era,  loiter  or  parade  back  and  forth  in  front  of 
or  cause  any  other  person  or  persons  to  loiter 
or  parade  back  and  forth  in  front  of,  or  in  the 
vicinity  of,  any  store,  factory,  works,  or  place 
of  busmess,  or  in  frost  of,  or  in  the  vicinity 
of,  the  home  of  any  person  connected  with,  em- 
ployed in,  or  seeking  employment  in  any  such 
store,  etc.,  such  conduct  snail  be  prima  facie  evi- 
dence of  a  -conspiracy  to  injure  ths  trade,  busi- 
ness, or  commerce  of  the  proprietor  of  the  store, 
etc,  thus  patrolled.  Is  invalid,  because  the  acts 
have  no  tendenoy  to  prove  a  conspi^cy  to  in- 
jure the  eommerce  or  trade  of  any  person. 

3.  ConarmmoNAi.  Law  «=383(1)  —  Obdi- 

ZTANCXS  —  "CONSPIBACY  TO  IKJURE  TbADE, 
UUBINBSS,  OB  CoMJIERCE"  —  "STBIKES"— 
"BoTCorr"— "PlCKBlING. " 
A  municipal  ordinance  defined  conspiracies 
to  Injure  trade,  business,  or  commerce  as  any 
combination  or  agreement  between  two  or  more 
persons  not  to  buy  from  or  sell  to,  or  have  deal- 
ings with  any  person  or  persons,  or  to  induce 
or  attempt  to  induce  other  persons  not  to  buy 
from  or  nave  dealings  with  any  person  or  per- 
sons, etc.,  for  the  purpose  or  with  the  intent 
to  compel  or  force  employment  or  discharge 
from  liu  employment.  The  ordinance  further 
declared  that  if  any  person  alone  or  in  com- 
pany with  others  shall  carry  or  display,  or  cause 
to  be  carried  or  displayed,  print,  or  circulate, 
or  cause  to  be  printed  or  circulated,  any  ban- 
ner,        etc.,  wniefa  by  its  terms  directly  or  in- 


directly induces  or  attoapts  to  faidace  others 
not  to  buy  from  or  sell  to  or  have  deidings  with 

any  designated  person,  or  shall  loiter  or  parade 
back  and  forth,  or  cause  any  person  or  persons 
to  loiter  or  parade  back  and  forth,  in  front  of, 
or  in  liie  vicinity  of,  any  store,  etc,  such  eon- 
duct  shall  be  prima  fade  evidence  of  a  conspir- 
acy to  injure  the  trade  or  business  of  the  person 
or  persons  referred  to  by  the  banner,  etc.,  or 
whose  property  Is  thus  patrolled.  A  "strike" 
is  defined  as  tbe  act  of  a  body  of  workmm 
employed  by  the  same  master  in  stopping  work 
all  together  at  a  prearranged  time,  and  refusing 
to  continue  until  some  concession  is  granted 
by  the  employer,  while  a  "boycott"  is  defined 
as  a  combination  to  cause  a  loss  to  one  person 
by  coercing  others  gainst  their  will  to  with- 
draw from  him  their  business  Intercourse,  by 
threats  that  unless  others  do  so,  tlic  combina- 
tion will  cause  similar  loss  to  them.  Ueld^  that 
tbe  ordinance,  even  though  valid  as  applied  to 
"picketing,"  which  is  defined  as  posting  mon- 
ben  of  a  trade  union  on  a  strike  at  all  tbe  ap- 
proaches to  works  for  the  purpose  of  observing 
or  reporting  the  workmen  going  to  or  cKiming 
from  the  works,  and  of  using  such  inSuence  as 
may  be  in  their  power  to  prevent  the  workmen 
from  accepting  work  there,  it  is  Invalid  in  de- 
priving  workmen  of  their  right  to  strike  en 
masse;  that  right  having  be«i  recognized  for 
.many  years. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Boycott ; 
Picketing ;  Strike.] 

4.  GbIUINAI.  IjAW  *=>1— Pbohibition— Na- 

TUBE  OF  ACTS  WHICH  GaN  BE  PBOHXBITED. 

It  is  fundamentally  true  that  whatever  may 
be  enjoined  by  a  court  of  equity  may  by  l^ia- 
latioD  be  declared  malum  prohibitum. 

En  Banc.  Original  petition  by  Earl  Hall 
for  a  writ  of  habeas  corpus  against  N.  F. 
Johnson,  as  Chief  of  Police  of  the  City  of 
Portland.    Petitioner  discharged.  ■ 

W.  S.  TT'Ren  and  C  B.  8.  Wood,  both  of 
Portland,  for  plaintiff.  W.  P.  La  Roche,  Olty 
Atty.,  and  Stanley*Myen,  Deputy  City  Atty., 
both  of  Portland,  for  defendant  Harold  M. 
Sawyer,  <tf  Portland,  amicns  cujIflB. 

BBNSON,  J.  This  Is  an  original  proceed- 
ing based  upon  petition  f6r  a  writ  of  habeas 
corpus.  Tbe  petitioner  was  convicted  In  the 
municipal  court  of  the  city  of  Portland  of  a 
violation  of  an  ordinance  which  reads  as 
follows: 

"Ordinance  No.  33033. 

"An  ordinance  defining  conspirades  to  injure 
trade,  business  or  commerce,  and  providing 
a  penalty  for  the  violation  thereof. 

"The  city  of  Portland  does  ordain  as  follows: 

"Be  it  enacted  by  the  people  of  the  city  of 
Portland  as  follows: 

"Section  1.  A  conspiracy  to  injure  the  trade, 
business  or  commerce  of  any  person  doing  busi- 
ness in  the  city  of  Portland  is  hereby  defined 
as  any  combination  of,  or  agreement  between, 
two  or  more  persons: 

"(a)  Not  to  buy  from,  or  to  sell  to,  or  have 
dealings  with,  any  person  or  i>ersons  in  tbe  city 
of  Portland ;  or 

"(b)  To  induce,  or  attempt  to  induce,  ottiers 
not  to  buy  from,  sell  to,  or  have  dealings  with, 
any  person  or  persons  in  the  city  of  Portland ; 
for  tne  purpose  or  with  the  intent  to  prevent 
any  person  from  employing  any  person,  or  for 
the  purpose  or  with  the  intent  to  compel  or 
force  any  person  to  employ  or  discbarge  fruD 
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his  amployment  any  one,  of  to  compel  or  foroe 
any  petwm  to  alter  bis  mode  of  carryins:  on  his 
baraQces,  or  to  limit  or  increaae  tlie  Dumber  of 
his  employes,  or  tbeir  rate  of  wtges  or  tbeir 
time  of  service. 

"Section  2.  It  shall  be  unlawful  for  any  per- 
HOD  to  enter  into,  assist  or  participate  in  any 
conspiracy  to  injure  the  trade,  business  or  com- 
merce of  any  person  doing  basiness  in  the  city 
of  Portland,  and  upon  conviction  of  a  Tioladon 
of  this  ordinance  in  the  municipal  court  of  the 
city  of  Portland,  aucta  persons  shall  pay  a  fine 
of  not  less  than  ten  dollars  nor  more  than  five 
hundred  dollars,  or  be  imprisoned  in  the  city 
JaU  for  not  less  than  five  days  nor  more  than 
six  months,  or  shall  be  lM>th  fined  and  imprU- 
oced. 

"Sections.  If  any  person  shall,  alone  or  in 
company  with  others: 

"(a)  Carry  or  display,  or  cause  to  be  carried 
or  displayed,  print  or  circulate,  or  cause  to  be 
printed  or  circulated  any  banner,  sign,  transpar- 
ency, writing,  printing,  dodder,  card,  notice, 
sticker,  button  or  sash,  vhich  by  its  tenns  or 
appearance,  directly  or  Indirectly  induces  or  at- 
tempts to  Induce  others  not  to  bu^  from,  sell  to, 
or  have  dealings  with,  any  designated  person 
or  persons  doing  business  in  the  city  of  Port- 
land; or 

"(b)  Loiter  or  parade  back  and  forth,  or  cause 

any  other  person  or  persons  to  loiter  or  parade' 
back  and  forth  in  front  of  or  in  the  vicinity  of 
any  store,  iaetory,  works  or  place  of  business 
in  the  dtr  of  Poruand,  or  Is  htmt  of  or  in  the 
Tidnity  of  the  home  of  any  person  in  the  city 
of  Portland  connected  with,  employed  in,  or 
seeking  employment  in,  any  such  store,  factory, 
works  or  place  of  business ;  such  conduct  shall 
be  prima  nde  evidence  of  a  conspiracy  to  injure 
the  trade,  business  or  commerce  of  uie  person 
or  persons  designated  or  referred  to  by  or  in 
an^  such  banner,  sign,  transparency,  writing, 
printing,  dodger,  card,  notice,  sticker,  button 
or  sash  or  of  a  ooDspiracy  to  injure  the  trade, 
business  o^  commerce  of  the  proprietor  of  the 
store,  factory,  works,  or  place  of  business, 
whose  premises  or  home,  or  the  home  of  whose 
employes  or  of  those  seeking  employment  in  his 
store,  factory,  works  or  plare  of  business,  shall 
hsve  been  thus  patrolled,  and  shall  also  be 
prima  fade  evidence  of  participation  in  such 
conspiracy  by  the  person  so  conducting  himself. 

"Section  4.  The  words  'any  person  doing  busi- 
ness in  the  city  of  Portland,'  'any  person,'  'any 
oose*  and  'proprietor,'  whenever  used  herein,  shall 
include  the  plural  as  well  as  the  singular,  indi- 
viduals of  either  sex,  and  also  any  partnership, 
association,  domestic  or  foreign  coriraration  or 
Joint-stock  company." 

The  questions  presented  for  our  considera- 
tion involve  the  validity  of  the  ordinance  un- 
der which  the  petitioner  Is  imprisoned.  An 
analysis  of  the  ordinance  discloses  that  it 
consists  of:  (1)  A  definition  of  what  Is  to  be 
deemed  to  constitute  a 'conspiracy  to  injure 
the  trade,  business,  or  commerce  of  any  per- 
son doing  business  in  the  city  of  Portland; 
(2)  declaring  suph  conspiracy  a  crime  and 
fixing  the  punishment;  (3)  enumerating  cer- 
tain acts,  the  performance  of  any  one  of 
which  is  to  be  prima  fade  evidence  of  such 
a  conspiracy.  It  will  be  at  once  noted  that 
this  legislation  in  effect  makes  It  unlawful 
for  workmen  to  strike,  or  to  solidt  others  to 
strike,  or  to  solidt  others  from  accepting  em- 
ployment from  any  person  doing  business  in 
the  dty  of  Portland.  By  section  3  picketing 
Is  made  prima  fade  evidence  of  the  substan- 
tial ofFense. 

[1, 2]  It  is  urged  that  tlUa  is  mot  local,  q»e- 1 


del,  and  munidpal  legislation,  within  the 
terms  ct  the  state  Omistitiitlon,  bi^  we  are 
unable  to  oonoede  tide  ptAnt,  slnoe  its  in- 
fluence Is  limited  to  the  muniditeUty  by 
wUd  it  was  enacted,  and  it  conld  not  in  any 
event  have  an  extramural  effect  It  is  con- 
tended tbet  it  is  an  att^pt  by  a  local  law  to 
regulate  the  practice  in  courts  of  justice,  in 
setting  aside  the  legal  presnmpflon  of  In- 
nocence, by  dedarlng  what  evidence  shall  be 
proof  of  guilt,  without  regard  to  whether 
sndi  evidence  satisfies  tike  court  or  Jury  be- 
yond a  reasonable  doubt  that  the  accused  .Is 
guilty.  This  point  Is,  of  course,  aimed  at  sec- 
tion 8  of  the  act  Tliere  are  a  few  authorities 
which  appear  to  suj^ort  this  contention,  but 
the  great  wel^^t  of  authinity  is  opposed  t(j 
It  and  this  court  has  d^nitely  adopted  the 
oOier  view.  In  a  case  recently  decided  by  this 
court  Elliott  V.  Tillamook  County,  168  Fac. 
77,  Mr.  Justice  Moore  says: 

"The  liCgialature,  In  prescribing  rules  gov- 
eminfc  the  trial  of  civil  causes,  may  enact  that 
certam  resulting  evidentiary  facts  related  to, 
and  having  a  tendency  to  establish,  the  exist- 
ence of  some  preceding  fact  can  properly  de- 
clare that  the  subsequent  fact  affords  prima 
fade  evidence  of  the  antecedent  fact  and  such 
enactment  will  be  upheld,  notwithstanding  the 
burden  of  proof  is  thereby  shifted  to  the  ad- 
verse party,  since  he  is  not  concluded  thereby, 
but  may  introduce  evidence  tending  to  rebut 
the  disputable  presumption  thereby  created." 

Again,  in  State  t.  Randolph,  166  Pac  65S, 

a  criminal  case,  Mr.  Justice  Harris  says: 

"No  additional  force  is  given  to  the  conten- 
tion of  the  defendant  when  it  is  argued  that  the 
act  of  1915  changes  prior  rules  of  evidence. 
The  state  has  the  power  to  alter  rules  of  evi- 
dence. Stated  in  general  terms,  the  accepted 
rule  is  that  a  person  does  not  have  a  vested 
right  in  a  rule  of  evidence,  and  therefore  the 
Legislature  has  power  to  alter  or  create  any 
rule  of  evidence,  so  long  as  it  leaves  a  party 
a  fair  opportunity  to  establish  his  case  or  de- 
fense, and  give  in  evidence  all  the  facts  legiti- 
mately hearing  on  the  issues  in  the  cause." 

The  following  cases  sustain  the  doctrine: 
State  T.  Hamilton.  80  Or.  562,  1B7  Pac.  798; 
Stote  V.  Kline,  60  Or.  426,  93  Pac.  237; 
State  V.  Fisher,  53  Or.  38,  98  Pac.  713.  How- 
ever, the  power  of  the  law-making  body  is 
limited  in  this  respect,  in  that  the  facts  de- 
clared to  be  prima  fade  evidence  must  have 
some  direct  and  It^cal  tendency  to  prove  the 
antecedent  fact,  and,  when  subjected  to  this 
test  It  will  t>e  seen  Uiat  subdivision  (b)  of 
section  3  of  the  ordinance  under  considera- 
tion Is  subject  to  the  criticism  that,  standing 
alone,  the  acts  there  recited  have  no  logical 
tendency  to  prove  the  crime  defined  in  the 
preceding  sections,  and  this  paragraph  Is 
therefore  invalid. 

[S]  It  Is  next  urged  that  the  ordinance  Is 
unconstitutional,  because  It  Is  an  unreason- 
able invasion  of  personal  liberty  and  private 
rights,  and  Is  in  conflict  with  the  well-defined 
public  policy  of  this  state  and  of  the  United 
States;  and  this  contention  presents  the 
serious  question  for  our  cousideratlon.  This 
legislation  was  frequently  referred  to  in  the 
argument  as  an  "autl-picketlnc  ordinance"; 
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but  we  must  not  lose  sight  of  the  fact  that  It 
Is  very  much  more  than  that  Disregarding 
the  strDctural  character  of  the  enactmoit, 
and  seeking  for  Its  purpose  and  Import,  we 
observe  that  It  is  so  designed  as  to  prohibit 
strikes,  boycotts,  and  picketing.  The  sense 
in  which  we  shall  nse  the  word  "Strike"  here- 
in Is,  found  In  Black's  Law  Dictionary  In 
these  words: 

"Hie  act  of  a  body  of  workmen  empIoTed  by 
the  aame  master,  in  stoppins  work  all  together 
at  a  prearranged  time,  and  nfusing  to  cmi- 
tinue  nQtil  higher  wages  or  shorter  time,  or 
some  other  coDcession  is  granted  to  them  bj  the 
employer." 

A  boycott  has  been  defined  as: 

"CombioatioD  to  cause  a  loss  to  one  person  by 
coercing;  others,  against  their  will,  to  withdraw 
from  him  their  beneficial  business  intercourse, 
by  threats  that,  unless  those  others  do  so,  the 
combination  will  cause  similar  loss  to  thou,  or 
by  the  use  of  such  means  as  the  infliction  of 
bodily  harm  on  them,  or  such  intimidation  as 
will  put  them  in  fear  of  bodil?  harm."  Martin, 
Modem  Law  of  Labor  Unions,  S  67- 

Probably  as  fair  a  definition  of  "pl<dcetlng" 
as  may  be  fotind  is  that  In  Black's  Lav 

Dlctl<Hiary: 

"Picketing,  by  members  of  a  trade  union  on 
strike.  Mmnsts  In  pfwdng  members  at  all  the 
approaches  to  the  works  struck  against,  for 
the  purpose  of  observing  and  reporting  the 
workmen  going  to  or  ccming  from  the  works, 
and  ci  unng  such  influence  as  may  be  In  their 
power  to  prevent  the  workmen  from  accepting 
worii  there." 

These  definitions  Justify  our  statement  that 
the  ordinance  la  designed  to  prevent  all 
three.  We  direct  our  attention  particularly 
to  the  strike  feature.  SubsectlODS  (a)  anO 
(b)  of  section  1  denounce: 

Any  agreement  betweoi  two  or  more  persona 
"not  to  boy  from,  sell  to,  or  have  dealings  with, 
any  person  or  persons  in  the  city  of  Portland; 
or  to  induce,  or  attempt  to  induce,  others  not  to 
buy  from,  sell  to,  or  have  dealings  with,  any 
person  or  persons  in  the  dty  of  Portland;  for 
the  purpose  or  with  the  intent  to  prevent  any 
person  from  employing  any  person,  or  for  the 
purpose  or  with  the  intent  to  compel  or  force 
any  person  to  employ  or  discharge  from  his 
employment  any  one,  or  to  compel  or  force  any 
person  to  alter  his  mode  of  carrying  on  his  busi- 
ness, or  to  limit  or  increase  the  number  of  his 
employes,  or  their  rate  of  wages  or  their  time 
of  service." 

An  agreement  not  to  have  dealings'  with  a 
person  Is  involved  in  a  combiaatlon  of  work- 
ingmen,  acting  In  concert,  to  quit  their  em- 
ployment, and  such  action  constitutes  a 
strike.  That  such  is  the  interpretation  plac- 
ed upon  the  language  of  the  act  by  the  de- 
fendant city  is  manifest  upon  reading  the 
charging  part  of  the  complaint  in  the  In- 
stant case,  which  reads  thus: 

"The  said  defendant.  Earl  Hall,  on  the  29tb 
day  of  September,  1917.  in  the  dtr  aforesaid, 
did  willfully  snd  unlawfull;r  enter  utto,  assist, 
and  participate  in  a  conspiracy  to  injure  the 
bnsfness  of  Willaifiette  Iron  &  Steel  Works,  a 
corporation  -doing  business  in  Portluid,  Oregon, 
as  follows,  to  wit:  Said  defendant  did  then  and 
there  enter  Into  a  combination  or  afrreement 
with  Alex  B.  Larson.  W.  L^  Martin,  and  Arthur 
Ulch  to  induce  or  attempt  to  induce  others  not 
to  have  any  deaUpga  with  aald  corporation  for 


the  purpose  and  with  the  intent  to  compel  said 
corporation  to  alter  its  mode  of  doing  business, 
said  defendant  then  and  there  agreeing  and 
combining  with  said  Alex  B.  Laraon,  W-  L. 
Martin,  and  Arthui*  Ulch  to  induce  and  attempt 
to  induce,  by  picketing  said  corporation,  the 
employ^  of  said  corporation  who  are  not  mem- 
bers of  a  labor  union  organization  to  quit  work 
for  and  not  to  have  dealings  with  said  cor- 
poration, and  to  join  said  defendant  as  members 
of  a  voluntary  unincorporated  labor  union  or- 
ganization, and  to  continue  to  refuse  to  work  for 
or  to  have  dealings  with  said  corporation  until 
it  shall  agree  to  make  such  Qoncessiona  concern- 
ing wages,  hours,  working  conditions,  and  griev- 
ances gmerally  as  will  be  acceptable  to  the 
wcnrkers  and  members  of  said  labor  union  or- 
ganization, the  present  mode  of  carrying  on  busi- 
ness by  such  corporation  being  to  refuse  to  re- 
ceive or  consider  any  such  questions  or  contro- 
versies  concerning  wages,  hours  of  labor,  work- 
ing c<mditk>na,  or  ouer  grievances  with  any 
person  or  persons  as  representatives  of  a  labor 
union  organization  within  the  corporate  limits 
of  said  city  of  Portland^  Oregon,  whereby  the 
peace  and  quiet  of  said  aty  atstorbad,  con- 
trary to  the  ordinance  in  sndi  caas  made  and 
provided." 

The  questt<Hi  piesented  is:  Can  a  mtmld- 
pallty,  in  the  ewclse  of  its  police  power, 
enact  legislation  declaring  the  act  of  strik- 
ing to  be  criminal?  The  problem  before  us 
is  not  at  all  a  new  cme.  Indeed,  it  la  as  (dd 
as  tlie  endless  straggle  betwew  the  em]>loy- 
er  and  the  emidoye.  Leg^slatoreS)  as  well  as 
ooarta,  have  sought  to  solve  it,  and  with  va- 
rying success.  In  187S  the  Parliament  of 
England  enacted  an  aflOrmative  statute  de- 
claring that  an  agreement  or  combination 
by  two  or  more  persons  to  do  or  procure  to 
be  done  any  act  in  contemplation  or  further- 
ance q£  a  trade  dispute  between  employer 
and  workmen  is  not  to  be  indictable  as  a 
conspiracy,  it  such  act  committed  by  one 
person  would  not  be  pualahable  as  a  crime. 
The  same  legislation  has  been  substantially 
adopted  by  12  of  our  own  states.  Califor- 
nia, Penal  Code  (1906)  page  581;  Colorado, 
Revised  Statutes,  §3924;  Maryland,  section 
34,  art  27,  Pub.  Gen.  Laws  1904 ;  Minnesota, 
section  4868,  Bevlsed  Laws;  Nevada,  sec- 
tion 6S01,  iElevised  Laws ;  New  Jersey,  Com- 
pUed  Statutes,  p.  3051,  1 128;  New  York.  Pe- 
nal Law  (Consolidated  Laws,  c.  40)  i5S2\ 
North  Dakota,  Bevlsed  Codes  of  1903,  S  8770 ; 
Oklahooia,  section  3764,  Bevlsed  Laws;  PeuD< 
sylvania.  Digest,  484  and  2017;  Texas,  arti- 
cles 5244  and  6245,  Revised  Civ.  Stat ;  West 
Virginia,  chapter  7S,  ]il9,  Acts  of  1907. 
Twenty  states;  Including  Oregon,  have  stat- 
utes declaring  It  a  crime  to  use  force, 
threats,  or  Intimidation  In  connection  with 
labor  disputes.  Our  attention  has  not  been 
called  to,  nor  have  we  found,  a  case  wherein 
a  municipality  other  than  the  city  of  Port- 
land has  legislated  upon  the  subject.  The 
SUty-Third  Congress,  In  1914,  passed  an  act 
providing  that  no  restraining  order  should 
hereafter  be  granted  by  any  court  of  the 
United  States  which  shonld  prohibit  any 
person  or  persons,  singly  or  in  concert,  from 
quitting  their  employment  or  peaceably  per- 
suading others  to  do  so. 
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Tbe  ordinance  which  we  are  now  c<msldei> 
lug  Is  the  only  one  we  have  been  able  to 
discover  which  seeks  to  prevent  workmen 
from  quitting  their  employment  la  a  body. 
Xeltber  have  we  been  able  to  discover  a 
case  in  any  state  In  the  Union  which  holds 
that  sach  conoerted  withdrawal  from  em- 
ployment ts  either  unlawful  per  se  or  that  it 
may  be  enjoined.  It  will  not  be  disputed 
that  every  workman  has  an  absolute  right, 
In  the  absence  of  contract,  to  quit  his  ■em- 
ployment when  he  pleases,  and  that  the  em- 
ployer has  the  reciprocal  right  to  discharge 
a  workman  In  like  manner.  Tbe  fact  a 
number  of  workmen  exercise  this  right  In 
common  cannot,  we  think,  make  the  act 
crimlnaL  Such  a  contention  is  opposed  to 
the  spirit  of  our  laws  and  form  of  governr 
ment  It  is  contrary  to  the  public  policy  of 
the  nation,  as  expressed  in  its  statutes  and 
the  dedsioiis  <tt  tbe  courts.  It  Is  true  that 
there  was  a  time  when  the  courts  of  Eng- 
land held  Uiat  an  agreement  of  woitanen 
to  quit  work  in  a  body,  for  the  purpose  of 
securing  better  wages  or  improved  condi- 
tions for  labor,  was  a  criminal  conspiracy 
at  common  law;  but  this  attitude  may  well 
be  considered  to  have  been  a  survival  of  the 
^rit  whldi  existed  when  Gurth.  the  Saxon 
swln^erd.  wore  an  lr«n  collar  riveted  about 
hlB  neck,  and  more  than  40  years  ago  tbe 
Elng^ldL  Parliament  repadlatod  this  doctrine 
by  an  afflrmatlve  statute.  The  act  of  quit- 
ting employm^t  in  a  body  cannot,  in  it»elf, 
involve  any  questlmi  of  the  public  peace, 
health,  OT  sa^ty,  unless  It  be  cnnpllcated 
with  s<»ue  other  i>roUem,  as  in  time  of  war, 
and  In  mtti  an  emergency  the  problem  is 
sdiUted  to  the  state  or  federal  government. 
In  tSAn  partlcnlar,  thai,  the  ordinance  is 
unreasonable  and  void,  as  against  puMlc 
policy,  as  disclosed  in  legislation  and  the 
dedatons  at  both  state  and  federal  oonrts. 

Ho^-ever,  we  do  not  wish  to  be  understood 
as  holding  that.  If  the  legislation  bad  been  In 
tmct  whet  It  has  been  called,  an  antl-plcket- 
Ing  ordinance,  it  would  have  been  necessarily 
invalid.  The  question  of  peaceable  picketing 
is  one  that  has  been  discussed  frequently  and 
for  many  years  past  by  the  courts.  The  Ju- 
dicial opinions  have  been  conflicting,  and  it 
Is  difficult  to  determine  accurately  where  the 
weight  of  outhorlty  falls.  All  the  authorities 
agree  that  picketing,  accompanied  by  threats, 
force,  and  Intimidation,  is  unlawful.  Many 
courts  have  held  that  peaceable  picketing  Is 
not  illegal,  while  many  others  have  held,  and 
we  think  with  reason,  that  there  can  be  no 
such  thing  as  "peaceable"  picketing.  In 
Pierce  v.  Stablemen's  Union,  156  Cal.  70,  103 
Pac.  324,  this  view  is  expressed  thus: 

"A  pirkct,  in  its  very  nature,  tends  to  accom- 
plish «  •  •  these  very  thtuga.  It  tends, 
and  is  designed  by  physical  intimidation,  to 
deter  oth^r  men  from  seeing  employment  in 
the  places  vacated  by  tbe  strikers.  It  tends, 
and  is  designed,  to  drive  business  away  from 
the  boycotted  place,  not  by  tbe  legitimate  meth- 


ods of  persuasion,  but  by  Ae  Ue^timatB  means 
of  physical  intimidation  and  fear.  Crowds  nat- 

arally  collect;  disturbances  of  the  peace  are 
always  imminent  and  of  frequent  occurrence. 
Many  peaceful  citizens,  men  and  women,  are  al- 
ways deterred  by  physical  trepidatton  tnm  fen- 
tennff  places  of  biudness  bo  under  a  boycott  pa- 
trol. It  is  idle  to  split  hairs  ai>on  so  plain  a 
proposition,  and  to  aay  that  the  picket  may  con- 
sist of  noOiing  more  than  a  single  individual 
peacefully  endeavoring  by  »>ersuasion  to  prevent 
CQStomers  from  entering  the  boycotted  place. 
The  plain  facts  are  always  at  variance  with 
such  refinements  of  reason." 

The  same  view  is  expressed  In  Barnes  & 
Co.  V.  Chicago  Tyiwgraphical  Union,  232  Hi. 
424,  83  N.  E.  940,  as  follows: 

''There  have  been  a  few  cases  where  it  was 
held  that  picketing  by  a  labor  union  of  a  place 
of  business  is  not  necessarily  unlawful,  if  tbe 
pickets  are  peaceful  and  weU-behaved;  but,  if 
tbe  watching  and  besetting  of  the  workmen  is 
carried  to  such  a  length  as  to  constitute  an  an- 
noyance to  them  Or  their  employer,  it  becomes 
unlawful.  But  manifestly  that  is  not  a  safe 
rule,  and  furnishes  no  fixed  or  certain  standard 
of  what  is  lawfal  or  unlawful.  Any  picket  line 
must  result  in  annoyance,  both  to  the  employer 
and  the  workmen,  no  matter  what  is  said  or 
done,  and  to  say  that  the  court  is  to  determine 
by  the  degree  of  annoyance  whether  it  shall  be 
atopped  or  not  would  furnish  no  guide,  bot  leave 
the  question  to  the  individual  notions  or  bias 
of  tbe  particular  judge.  To  picket  the  com- 
plainants' premises  was  in  itscilf  an  act  of  in- 
timidati<m  and  an  unwarrantaUe  Inteiteraice 
with  their  rights." 

In  a  very  recent  case,  St  Germain  v.  Bak- 
ery &.  Confectionery  Workers'  Union  (Washj 
160  Pac.  CCo,  the  Supreme  Court  of  the  state 
of  Washington  bas  adopted  this  view,  and  In 
an  able  and  extended  disousslon  has  abun- 
dantly Justified  Its  position.  A  particularly 
clear  summary  of  the  approved  doctrine  In 
that  case  Is  voiced  in  the  luminous  concur- 
ring opinion  of  Mr.  Justice  Chadwlck,  in 
which,  after  quoting  ext«isively  from  the 
case  of  Jones  v.  Leslie,  61  Wash.  107, 112  Pac. 
81,  he  says: 

"That  statement  of  the  law  is  enouch  to  close 
this  controversy.  Picketing  is  notice  to  the 
world  that  organized  labor  has  bladdisted  an  em- 
ployer. If  it  be  wrong  for  the  employer  to  take 
from  the  one  who  labors  hts  capital,  which  is  his 
right  to  offer  his  services  in  the  market  of  la- 
bor, it  Is  eqnslly  as  wrong  for  the  laborer,  act- 
ing either  individually  or  collectivebr.  whether 
by  peaceful  or  violent  methods  (for  experience 
teaches  us  that  either  way  iovites  breaches  of 
the  peace),  to  take  from  the  employer  the  right 
to  pursue  his  business  unrestramed,  so  longas 
he  does  not  violate  the  law  of  the  land.  The 
gist  of  the  case  does  not  lie  in  the  manner  in 
which  either  side  proceeds  to  redress  its  wrongs, 
but  tho  teet  is  to  be  found  in  answer  to  the 
question  whether  under  any  set  of  drcunutanc* 
es  a  court  of  equity  should  affirm  the  ex  parte 
judgment  of  a  person  or  body  of  men  acting 
extrajudicially,  and  out  in  his  hand,  or  their 
hands,  whether  employer  or  employe,  a  roving 
commission  to  go  oat  and  redress  a  wrong,  ei- 
ther real  or  fancied,  in  their  own  way." 

[4]  It  Is  true  that  all  of  these  are  chan- 
cery cases,  wherein  an  injunction  was  sought ; 
bnt  It  Is  fundamentally  true  that  whatever 
may  be  enjoined  by  a  court  of  equity  may  by 
legislation  be  declared  malum  prohibitum. 
The  ordinance,  however,       tmly  doioances 
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picketlDK,  but  includes  volnntary  abandon- 
ment of  employment  by  workmen,  acting  to- 
other, and  the  two  are  so  woTen  together  as 
to  make  the  entire  act  void. 

It  follows  that  the  petitioner  must  be  dis- 
diaiiced  from  cnstody ;  and  it  Is  so  ordered. 


HBNDBB80N  t.  TILLAMOOK  HOTBL  OO. 
et  aL 

(Supreme  Court  of  Oregon.   Jan.  8,  1918.) 

1.  APPBU.  AND  BiBOB  «S>11S0(1)— RETBBUL 

— EiFFBor  oiT  Acts  of  Receives. 
Where  petition  for  hotel  receiver's  appoint- 
ment wae  included  in  complaint  for  accountins, 
and  the  allegations,  if  true,  were  sufficient  to 
justify  his  appointment,  which  was  made  with 
notice  and  after  deEenaanta  had  answered,  a 
subsequent  holding  on  appeal  that  the  tridl 
court's  action  was  erroneous,  with  direction 
that  the  receiver  be  removed,  did  not  declare 
the  appointment  void,  nor  was  it  such  in  fact, 
to  that  the  receiver  was  in  no  sense  a  trespasser. 

2.  Receivebs  ^=>92— Authobitt. 

A  hotel  receiver  had  autboritr^  to  make  pur- 
diases  of  supplies  which  would  have  been  a 
necessarr  expense,  even  if  there  had  beeoi  no 
receiverabip. 

3.  Receivebs  «=:>92— Accounting. 

A  hotel  receiver  was  entitled  to  credit  for 
payments  for  supplies  purchased,  whether  the 
merdianta  so  paid  applied  the  payments  to  the 
reeefrer'a  aecennts  for  sndi  SDOplies,  or  to  prior 
unpaid  balancaa  of  the  hotel  company,  since 
both  acconnts  were  obligaUmu  <d  the  hotel  com* 
pany. 

Department  1.  Appeal  from  Circuit  Courts 
TUlamook  County;  H.  H.  Belt,  Judge. 

Suit  by  Jc^  Iceland  Henderson  against  the 
TillamofA  Hotel  Company  and  others.  From 
a  decree  certain  defendants  appeal.  Af- 
firmedL 

TIda  Is  an  an)eal  from  a  decree  of  the  trial 
court  settling  the  final  account  of  the  receiver 
appointed  to  take  charge  of  the  hotel  propeiv 
ty  of  tli«  defendant  corporation,  with,  direc- 
tions in  the  order  of  appointment — 
"to  act  as  such  until  the  further  order  of  this 
court,  with  fall  power  and  authority  to  talie  im- 
mediate and  exclusive  charge  of  the  business  and 
affairs  of  said  defendant  corporatiuo,  and  to 
mana^  the  same  according  to  the  orders  and 
directions  of  this  court  from  time  to  time  to 
be  made  herein,  and  to  take  such  necessary  steps 
as  may  be  necessary  to  procure  sufficient  funds 
to  meet  and  liquidate  running  and  current  ex- 
penscs  of  the  defendant  corporation,  and  pay 
the  claim  of  A.  H.  Gaylord  and  the  said  O.  J. 
<^Iton,  and  any  other  urgent  demands  against 
the  same,  and  is  hereby  given  power  and  author- 
ity to  negotiate  a  loan  upon  the  credit  of  the 
defendant  corimratlon  and  its  assets,  etc." 

In  obedience  to  this  order  the  receiver  took 
posseasiOT  of  the  property  on  May  5,  1914, 
and  conducted  the  business  therennder  until 
August  2,  1914,  when,  upon  the  reversal  of 
such  order  by  this  court  <HendersoD  v.  Tilla- 
mook Hotel  Ca,  76  Or.  379,  148  Pac.  57,  149 
Pac.  473),  the  receiver  was  removed  and  di- 
rected to  return  the  property  to  the  defend- 
ant corporation.  Thereafter  an  acccmntlng 
was  bad,  wher^  the  trial  court  made  and 
entered  ft  decxw  thereon  as  follows: 


,  "Based  on  the  findings  of  fact  and  eondnalon^ 
of  law  heretofore  found  and  made  in  this  cause, 
it  is  by  the  court  ordered  that  the  receiver  JL 
H.  Oaylord  pay  to  the  defendant  hotel  company 
the  sum  of  $422;  that  the  said  hotel  company 
tberentXHi  transfw  and  assign  to  the  said  Gay- 
lord  all  his  claims  and  interest  in  the  claiin 
now  shown  upon  its  books  against  one  E.  F. 
Belliere  for  $183  on  account  of  draft  cashed  by 
the  said  Qaylord  while  receiver;  that  the  said 
A.  H.  Gaylord '  have  and  recover  of  and  from 
the  plaintiff  in  this  cause  for  bis  services  as  re- 
ceiver the  sum  of  $456,  the  further  sum  of  $79 
for  his  services  in  keeping  account  of  the  rft> 
ceipts  and  disbursements  of  the  defendant  com- 
pany prior  to  his  being  appointed  receiver,  and 
the  further  sum  of  $289  on  account  of  said 
Gaylord  and  Carlton  as  expert  accountants,  the 
further  sum  of  $32.15  for  premium  on  bond,  la- 
bor and  GEpert  accountant,  and  for  publication 
of  notice  m  hearing  of  final  report,  and  that 
this  shall  be  a  full,  final,  and  complete  settle- 
a.ent  of  all  matters  herem  connected  wittt  the 
said  receivership." 

From  this  decree  d^iendants  appeal. 

Ralph  B.  Duniway,  of  Portland  (B.  J. 
Claussen,  of  TiUamocA:,  on  the  brieQ,  for  ap- 
pellants. H.  T.  Botts.  <tf  Tillamook,  for  re- 
Bpwdoit  Henderson.  H.  T.  Botts,  of  TUla- 
mook (Webster  Holnkes,  of  Tillamook,  on  the 
brief),  for  reepondent  Oaylord. 

BBNSON,  J.  (after  stating  the  facts  as 
aboTQ).  [1]  The  evidence  taken  upon  the  tte- 
counting  in  this  case  is  very  volmninotia,  and 
is  rendered  vague  and  confosed  by  what  we 
dean  an  unnecessary  elaboration  of  petty  de- 
tails. From  it  all,  we  gather  that  the  re- 
ceiver took,  diarge  of  the  l^operty  on  May  6, 
1914,  at  which  time  he  rec^ved  with  the  busi- 
ness cash  to  the  amount  of  $132.49,  bar  sup- 
piles  $1,034.72,  and  dining  roun  auppllee  $94.- 
60,  When  he  was  removed  on  August  2, 
1014,  be  returned  to  the  defendant  hot^  com- 
pany cash  $654.97,  bar  supplies  $1,221.29,  and 
dining  room  supplies  $118.17.  According  to 
his  own  c<Hit«ition,  he  paid  $2,604.37  of  bUls 
Incurred  by  the  def^dants  prior  to  his  ap- 
pointment, of  which  defendants  concede  the 
payment  of  $1,710.76.  l^ls  discrepancy  will 
be  referred  to  later.  He  also  Incurred  new 
obligations  In  conducting  the  business,  whicl 
are  still  unpaid,  to  the  amount  of  $2,326.81. 
The  total  cash  receipts,  including  the  money 
on  hand  on  May  5,  1914,  were  $7,608.64,  and 
the  receiver  accounts  satisfactorily  for  $6,- 
M3.31,  In  the  shapei  of  necessary  disburse- 
ments. In  addition  to  the  sum  of  $654.97  paid  to 
defendants  on  August  2, 1914.  The  trial  court 
properly  disallowed  some  of  the  disburse- 
ments and,  as  discl(«ed  In  the  decree,  ordered 
him  to  pay  to  defendants  the  further  sum  of 
$422,  and  gave  Judgment  against  the  plaintiff 
for  the  receiver's  compensation  and  other 
items  of  costs.  The  appeal  of  defendants 
appears  to  be  based  entirely  upon  the  theory 
that  the  appointment  of  the  receiver  was  a 
void  act,  and  as  a  necessary  sequence  that  the 
receiver  himself  was  a  trespasser.  This  con- 
tention is  without  merit  The  petition  for 
the  appointment  was  Included  In  the  com- 
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plaint  for  an  acconnttnff,  and  the  allegations 
were  araffldent,  If  true,  to  justify  the  action 
of  the  court  The  appointment  was  made 
with  notice  and  after  .  tlie  defendants  had 
filed  their  answer.  It  Is  tme  that  this  coart 
Subsequently  held  that  the  action  of  the 
trial  court  was  erroneous,  and  directed  that 
the  receiver  be  remored  (Henderson  v.  Tilla- 
mook Hotel  Co.,  76  Or.  379,  148  Pac.  57,  149 
Pac.  473),  but  did  not  declare  the  appoint- 
ment void,  nor  was  It  so  In  fact  The  decree 
was  reversed  because  the  evidence  failed  to 
support  the  allegations  of  the  petition.  This 
being  true,  It  follows  that  the  receiver  Is  not 
In  any  sense  a  trespasser.  In  High  on  Re- 
ceivers ^d  Ed.)  S  286,  we  find  this  statement 
of  tlie  law: 

"An  order  appointing  a  receiver  in  a  cause 
In  which  the  court  has  full  jurisdiction,  affords 

Srotection  to  the  receiver  for  all  acts  done  nn- 
er  and  in  conformity  with  such  order,  even 
though  it  is  afterward  reversed  for-error." 

Thia  doctrixie  la  sapptnted  by  Beacb  on 
Receivers  (Aldersoa'a  ISd.)  p.  1S3.  The  court 
tberefore  very  properly  allowed  as  credits  to 
the  recover  aU  dlsbursemeDts  made  In  paying 
the  debts  of  the  defendant  corporation  and 
in  carrying  on  the  business. 

{2]  The  discrepancy  referred  to,  sopra, 
arises  from  the  fact  that  the  receiver  con- 
tinued to  do  business  wltb  certain  Orms  who 
had  accounts  with  the  defendant  corporatltm 
prior  to  the  appointment,  to  whom  there  were 
unpaid  balances  dne.  New  liabilities  were 
thus  tncurred,  and  the  dispute  arises  upon 
the  question  as  to  whether  subsequent  pay- 
ments te  Sueb  firms  were  applied  to  the  dd 
or  new  obligations.  The  new  accounts  are  a 
proper  charge  against  the  defendants,  since 
the  supplies  thus  purchased  would  have  been 
a  necessary  expense,  even  if  there  had  been 
no  receivership.  High  on  Becelvers  (4th  Ed.) 
I  809;  Ogden  City  v.  Irrigation  Co.,  IS  Utah, 
279,  W  Pac.  386. 

[3]  It  follows  that  it  can  make  no  material 
difTerence  to  the  defendants  whether  the  pay- 
ments In  question  were  applied  to  the  new  or 
old  accounts,  since  both  are  their  obligations. 
We  find  no  substantial  error  in  the  record, 
and  the  decree  is  therefore  affirmed. 

McBRIDE*  O.  and  HABaiS  and 
MOORB,  JJ.,  coocnr. 


MURPHY  V.  BJELIK  et  aL 

(Snpreme  Court  of  Oregon.   Dec  27,  1917.) 

1.  QunriNO  Title  *=»43— Titiji  or  PuiH- 
TiFF— Necessity  of  Titu:. 
In  a  suit  by  one  claiming  under  a  sheriff's 
deed  to  remove  clonds  from  bis  title,  where  de- 
fendants pleaded  the  pudgment  under  which  the 
sale  was  made  and  did  not  allege  that  it  was  a 
uullity  or  that  the  EheriCTB  sale  was  void  but, 
on  the  contrary,  relied  thereon  daiming  that 
the  transaction  whereby  plaintiff  acquired  title 
was  a  redemption  from  that  judgment,  bot 
plaintiff,  instead  of  relying  on  the  pleadings, 
offered  the  entire  record  from  the  commencement 


of  the  action  to  the  execution  and  delivery  of 
the  sheriff's  deed,  he  was  not  entitled  to  a  decree 
establishing  bis  title  if  the  sheriff's  deed  was 
thereby  shown  to  be  void,  since,  harlns  chosen 
to  offer  evidence  of  his  alleged  title,  he  must 
rely  upon  the  strength  of  his  own  title. 

2.  Bqvrrr  <s>344— Piaadinqs— A.niaBSiON»— 
Conclusiveness  Aoainst  Copabtt. 

An  admission  in  the  answer  of  one  defend- 
ant  ia  not  conclusive  upon  dther  defendants. 

3.  QunmNo  TnxB  ♦■:.iiAi(l)  ~  Btidbiks  — 
BuBDEN  or  Faoor. 

Where,  in  a  suit  to  remove  cloudi^,  plaintiff 
claims  to  own  the  land  and  each  of  the  defend- 
ants daiffl  to  have  a  lien  tberetw,  each  party 
has  the  burden  of  provinc  Ua  claim. 

4.  Gabnishuent  «=»1S0  —  Right  to  Judq- 

IfENT  on  OaBNISHEE'B  ANSWER. 

Under  Ll  O.  L.  S  295  et  seq.,  relating  to  at- 
tachment and  garnishment  and  providing  that 
the  garnishee  shall  furniah  a  certificate  of  prop- 
erty belonging  to  the  defendant  or  the  amount  of 
any  debt  owing  to  the  defendant,  that  If  he 
refuses  to  give  a  certificate,  or  gives  one  imsat- 
isfactory  to  plaintiff,  he  may  be  required  to  ap- 
pear for  examination,  that  the  Issues  between 
the  plaintiff  and  the  garnishee  shall  be  tried  as 
ordinary  issues  of  fact,  that  if  the  garnishee 
fails  to  answer  the  court  or  judge  may  compel 
blm  to  do  so  or  plaintlB  may  bare  judgment  fbr 
want  of  such  answer,  and  that,  if  it  appears 
from  the  answer  or  is  found  upon  the  trial  that 
the  garnishee  had  property  of  defendants  be- 
yond that  admitted  in  the  certificate  or  in  any 
amount  if  a  certificate  was  rwhtsed,  Jodgment 
may  be  given  against  the  garnishee  fcv  the  valne 
thereof  In  money,  a  judgment  against  the  gar- 
nishee is  only  authorized  when  he  refuses  to  an- 
swer or  when  his  answer  is  imsatisfactory  to 
plaintiff,  and,  where  he  answm  by  athnlttliig 
an  indebtedness  and  plaintiff  Is  satisfied  with 
such  answer,  a  money  judgment  against  the  gar- 
nishee is  a  nullity  ana  gives  plaintiff  no  right 
whidi  he  would  not  have  without  such  judgment. 

5.  Oabnishment  <^189  —  Execution  —  En* 

FOBOBMENT  ~  JUOGUENT  AOAINBT  GaB- 
HISHEE. 

Under  L.  O.  U  }  308,  jDroviding  that  if  judg- 
ment is  recovered  by  plamtiff,  and  it  sbaU  ap- 
pear that  property  has  been  attached,  the  court 
^all  order  it  sold  to  satisfy  plaintifTs  demands, 
and  that  If  execntioo  issue  thereon  the  sberlS 
shall  apply  the  attached  property  or  the  pro- 
ceeds uereof  upon  the  execution,  and  sections 
238  and  234,  relating  to  the  manner  of  execut- 
ing a  writ  of  execution  and  providing  that,  in 
the  case  of  property  in  the  possession  of  or  ow- 
ing from  any  garnishee,  if  it  appear  from  the 
garnishee's  certificate  that  he  i«  owing  a  debt 
then  dne^  and  if  tadb  debt  is  not  paid  by  the 

Kmishee  to  the  sheriff  on  demand,  he  shall 
ry  on  the  property  of  the  garnishee  as  if  the 
execution  was  against  the  garnishee's  property, 
but  that  if  such  debt  be  not  then  due  the  sheriff 
shall  sell  the  same  as  other  property,  the  sale 
of  a  debt  which  has  matured  and  is  due  is  not 
contemplated,  and  an  order  directing  the  sheriff 
to  sell  a  debt  due  from  the  garnishee  would  be 
a  nullity. 

&  ATTAOHHIRT  NECXS8ITT  OW  COHFU- 

AWOK  WITH  STATUn:. 
Attachment  proceedings  are  statutory,  and 
the  substantial  requlremoita  of  the  statute  must 
be  complied  with. 

7.  Gabnishusnt  «=>105— Natuub  of  Right 

AcqtrXBED  BY  PCOINTIFF. 
Garnishment  does  not  create  a  Hen  In  favor 
of  plaintiff  upon  any  money  in  the  hands  of  the 

Eamishee,  nor  upon  any  property  owned  by  it. 
at  gives  rise  to  a  contingent  personal  llatnlity 
to  reqMud  to  any  judgment  that  may  after- 
wards be  recovered  by  plaintiff  against  the  gar- 
nishee's creditors. 
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&  Gab:;ish3iei!t  '  «=»105--Natdkb  or  Right 
Acquired  bt  Plaintiff. 
When  plaintiff,  in  an  action  in  which  a  gar- 
nishee file*  an  answer  sattefaetory  to  plaintiff, 
secures  a  judgment,  it  doea  not  create  a  lien 
upon  8D7  property  of  the<  gnrniehee,  as  the  only 
judgment  to  which  he  is  entitled  is  a  judgment 
agauist  tiie  detendaatB  bi  the  action. 

a  GABSISHimT  ^ESm-'EXEOUTXOn  — EN- 
rOBCiniENT  —  JUDQlfXHT  AOAIHST  GaBt 
niSHEE. 

Under  L,  O.  L.  {  234,  providiog  that,  if  it 
appear  from  the  certificate  of  a  garnishee  that 
he  i«  owiitf  a  debt  to  the  judgment  debtor  then 
due  if  such  debt  is  not  paid  to  the  sheriff  on  de- 
mand he  shall  levy  on  the  garnishee's  property, 
a  demand  on  the  garnishee  for  payment  is  ju- 
risdieti<mal  and  mandatory,  and  not  merely  di- 
rectory, and  a  sole  widunit  such  demand  is  void, 
as  a  levy  upon  and  a  sale  of  property  of  a  gar- 
nishee under  snch  circumstances  is  a  pure  pro- 
ceeding in  invitum,  and  the  requirements  of  the 
statute  ought  to  be  strictly  followed. 

Department  1.  Appeal  from  Circuit  Court, 
MultDomah  Coanty;  J.  P.  KaTanaugh,  Judge. 

Suit  by  Grayson  M.  P.  Murphy  against 
John  Bjellk  and  others.  From  a  decree  dis- 
missing the  complaint,  plalntttF  appeals.  Af- 
flrmeO.  Rehearing  denied  170  Pac  T23. 

Although  this  proceeding  has  sometimes 
been  referred  to  by  the  litigants  as  a  suit  to 
quiet  title,  ill  reality  it  ia  more  in  the  nature 
of  a  suit  to  remove  cloud  from  title.  The 
Monarch  Lumber  Company,  an  Oregon  cor- 
poration, owned  two  tracts  of  land  in  Mult- 
nomah county.  Or.,  one  of  which  will  be  re- 
ferred to  as  tract  A  and  the  other  will  be 
designated  as  tract  B.  Two  sawmills  and  an 
electric  power  plant  are  located  npon  tract 
A,  and  in  1911  this  property  was  probably 
worth  $500,000.  Tract  B  consists  of  a  bloctc 
of  ground  which  Is  used  u  a  retail  Inmber 
yard. 

The  pialntift,  Grayson  M.  P.  Murphy,  claims 
to  own  both  tracts  of  land,  and  traces  his 
claim  of  title  to  a  sherlfTs  deed  executed  and 
delirered  to  him  on  the  faith  of  a  sale  which 
was  made  to  siitisfy  an  execution  Issued  on  a 
Judgment  obtained  by  E.  W.  Spencer  on  June 
5,  1013.  All  the  answering  defendaots  are 
judgment  creditors  of  the  Monarch  Lumber 
Company  of  Oregoa,  and  all  of  their  judg- 
ments were  recovered  subsequent  to  June  6, 
1013,  the  date  of  the  Spencer  judgment.  The 
plaintiff  is  proceeding  on  the  theory  that  the 
sheriff's  deed  extinguished  the  liens  of  all 
Ja^ments  subsequent  In  time  to  the  Jndg- 
m«tt  recovered  by  Spencer,  and  that  conse- 
quently the  judgments  held  by  the  defend- 
ants are  clouds  upon  the  title  of  the  plaintiff. 
The  ans\^'ering  defendants  now  take  the  posi- 
tion that  the  sheriff's  deed  was  void. 

We  can  gain  a  better  understanding  of  the 
litigation  If  we  first  narrate  some  of  the 
prominent  transactions  which  must  be  kept 
in  mind  and  then  state  the  substance  of  the 
pleadings  filed  by  the  several  parties.  The 
Monarch  Lumber  Company  of  Oregon,  under 
date  of  September  l,  1911,  executed  12  prom- 
issory notes  for  the  as^regate  sum  of  |S00,- . 
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000;  each  note  being  for  ^25,000  and  payable 
one  year  after  date  to  the  order  of  the  maker. 
The  Monarch  Lumber  Company  of  Oregon  se- 
cured these  notes  by  conveying  tracts  A  and 
B  by  a  trust  deed  to  William  W.  Crawford  as 
trustee.  The  Assets  Realization  Company, 
a  corporation  organized  under  the  laws  of 
New  Jersey,  acquired  the  notes  and  owned 
them  when  Spencer  and  the  defendants  re- 
covered their  several  judgments.  On  July  30, 
1013,  the  Monarch  Lumber  Company  of  Ore- 
gon deeded  tract  A,  and  on  August  4,  1913, 
It  conveyed  tract  B  to  a  corporatlwi  which 
had  been  organized  under  the  laws  of  Maine 
and  was  likewise  called  the  Monarch  Lum- 
ber Company,  and  hence,  on  account  of  the 
two  corporations  bearing  the  same  name,  one 
will  be  referred  to  as  the  Monarch  Lumber 
Company  of  Oregon  and  the  other  as  the 
Monarch  Lumber  Company  of  Maine.  On 
S^tember  4. 1013,  the  Monarch  Lumber  Com- 
pany of  Maine  deeded  both  tracts  of  land  to 
Ira  M.  Cobe,  who  at  that  time  was  occupy- 
ing the  position  of  vice  president  of  the  As- 
sets Realization  Company.  Subsequently 
about  October,  1014,  Cobe  resigned  as  vice 
president  of  the  Assets  Realization  Company, 
and  on  January  22,  1915,  he  deeded  tracts  A 
and  B  to  the  plaintifC,  Grayson  M.  P.  Murphy, 
who  had  succeeded  Cobe  as  vice  president  of 
the  Assets  Realization  Company. 

On  March  20,  1018,  E.  W.  Spencer  com- 
menced an  action  ia  the  circuit  court  for 
Multncanah  county  to  recover  916,760,  inter- 
est, and  attorney's  fees  from  the  Monarch 
Transportation  Company,  a  corporation,  the, 
David  Investment  Company,  a  corporation,' 
and  Lester  David  on  a  promissory  note 
signed  by  them.  A  writ  of  attadiment  was 
Issued  to  the  sheriff,  and  that  officer  executed 
the  writ  by  delivering  a  copy,  togethw  with 
a  notice  of  gamtshment,  to  the  Monarcb  Lum- 
ber Company  of  Oregon.  The  lumber  com- 
pany ansvered  the  writ  and  notice  by  dellv- 
ering  a  certificate  to  the  sheriff  stating 
that  "there  la  now  due  from  the  Monarch 
Lumber  Company  to  the  Monardk  Trans- 
portation Con^ny  at  least  ¥7,250."  After 
a  trial  Spencer  obtained  a  judgment  on  June 
5,  1913,  against  the  Monarch  Transportation 
Company,  the  David  Inrestmmt  Company, 
and  Lester  W.  David  for  917,251.60, 9760  attor- 
ney's fees,  and  9783.80  costs  and  disburse- 
ments ;  and,  after  redttng  that  certain  prop- 
erty owned  by  the  Mcmareh  Transportation 
Company  had  been  attached  and  directing 
that  such  attached  property  be  sold,  the  judg- 
ment order  states  that: 

In  addition  to  attaching  the  property  owned 
by  the  Monarch  Transportation  Company,  the 
Bheriff  also  "attached  the  Monarch  Lumber 
Company,  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Oregon 
with  its  principal  office  and  place  of  business  ia 
the  county  of  HultDomah,  state  of  Oregon,  by 
leaving  with  the  Monarch  Lumber  Company  a 
citified  copy  of  the  writ  of  attachment  and  no- 
tice specifying  the  property  attached,  especially 
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attadilBC  anj  raonQV,  debts,  or  other  property 
In  the  poeaooigp  of  aaid  MonaEcb  I«iuDber  Com- 
pany owing  to  or  belonfiotr  to  said  defeodanta 
or  either  of  them,  and  espedally  a  sum  of 
money  dae  from  said  Monarch  Lumber  Com* 
pany  to  the  defendant  Monarch  Transportation 
Company,  and  that  BUbeequently  tUereto,  to  wit. 
May  31,  1918,  the  said  Monarch  Lumber  Com- 
pany made  a  return  to  the  sherifE  of  Multnomah 
county.  Or-  atating  that  there  waa  due  and  ow- 
ing from  the  said  Monarch  Lambcr  Company 
to  the  Monarch  Transportation  Company,  de- 
fendant, tbe  sum  of  $7,250. 
"It  is  therefore  considered,  ordered,  and  ad- 

J'udged  by  the  court  that  the  plaintiff  herein 
ave  and  recover  against  said  ^rnisbee.  Mon- 
arch Lumber  Company,  a  corporation,  the  sum 
of  $7,250,  and  that  execution  issue  therefor, 
that  the  proceeds  of  said  execution  and  the 
proceeds  of  any  ezecntion  issued  herein  be  ap- 
plied first  to  the  payment  of  the  coats,  disburse- 
ments, and  attorney's  fees  herein,  subsequently 
to  the  payment  of  tbe  demands  of  tbe  plaintilf 
herein,  to  wit,  the  sum  of  $17,251.50  with  ac- 
cruing interest,  and,  if  there  be  any  property 
ur  proceeds  remaining  after  satisfying  said  exe- 
cution, the  sheriff  shall  upon  demand  deliver  the 
same  to  the  defendant  Monarch  Transportation 
Company." 

An  execution  was  issued  on  the  Judgment 
on  January  26,  1914,  and  on  that  day  the 
sheriff  executed  the  writ  by  levying  on 
tracts  A  and  B,  without  first  demanding  that 
tbe  Monarch  Lumber  Company  of  Oregon  pay 
the  amount  which,  In  answer  to  tbe  notice  of 
garnishment,  It  had  stated  was  due  tbe  Mon- 
arch Transportation  Company.  The  execu- 
tion recites  that  Spencer  obtained  a  judgment 
against  the  defendants  In  the  action  and  that 
he  "also  recovered  Judgment  against  the  Mon- 
ardi  Lumber  Oompany**  for  $7,230,  and  the 
.slieriff  la  then  directed  to  levy  upon  and  sell 
property  of  the  defendants  in  the  action,  and 
further  ttiat  he  satisfy  the  sum  of  $7,250  out 
uf  properly  owned  by  the  M(»iarch  Lumber 
Company.  Pursuant  to  notice  of  sale,  tbe 
sheriff  sold  tracts  A  end  B  on  Harcb  2.  IdU. 
to  B.  W.  Spencer  for  $7,633.00,  and  delivered 
to  him  a  certificate  ot  sale.  Subsequently  on 
.  Mardi  11, 1914,  the  sale  was  confirmed. 

Under  date  of  January  14,  1015,  B.  W. 
Spencer,  William  W.  Crawford  as  trustee,  tbe 
.Vsaets  Realization  Company,  Ira  M.  Cobe, 
and  John  Getz,  entered  into  an  escrow  agree- 
ment by  the  terms  of  which  an  assignment 
of  tbe  Crawford  trust  deed,  the  notes  held 
by  the  Assets  Realization  Cooii>any,  a  deed 
from  Cobe  to  Spencer,  and  an  assignment  to 
John  Getz  of  tbe  sherilTa  certificate  of  sale 
held  by  Spencer,  should  bo  placed  In  escrow 
In  a  designated  bank,  and  It  Spencer  paid 
$300,000  to  tbe  bank  on  January  20,  1915,  the 
papers  held  by  tbe  bank  should  be  delivered, 
to  Spencer,  but  if  be  failed  to  exercise  hla 
"option  of  purchase"  then  Getz  had  the  op- 
tion of  paying  $4,300  to  the  bnnk  for  Spencer 
ns  part  of  the  purdiase  price  for  tbe  a!)tslgn- 
ment  of  the  certificate  of  sale  and  an  addi- 
tional $4,300  on  March  12,  lOlS,  as  the  final 
pnymont  for  the  certificate  of  sale.  Spencer 
did  not  exercise  his  <vtloQ  to  purchase;  but 
his  certificate  of  sale  was  acquired  by  John 
Cets,  wtio  in  tnni  asalgned  tbe  certincata  to 
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the  plaintiff.  Tbe  assignment  from  Spencer 
to  Oetz  is  dated  January  1^  1915,  and  th<> 
assignment  transferring  the  certificate  of 
sale  from  Oetz  to  Orayson  M.  P.  Murphy 
bears  date  January  18,  1915.  Spencer  was 
paid  the  total  sum  of  $8,600  for  his  certlfl- 
cate  of  sale.  On  SXandi  26,  1915,  no  redemp- 
tion baling  been  made,  the  sheriff  executed 
a  deed  to  Grayson  M.  P.  Murphy,  who  at  that 
tlnie  held  the  certificate  of  sale  which,  had 
originally  been  issued  to  Spencer. 

All  of  tbe  answering  defendants  secured 
and  still  hold  tmpald  Judgments  against  tbe 
Monarch  Lumber  Company  of  Oregon.  John 
Bjellfc  recovered  a  Judgment  on  June  30, 1913, 
for  $3,084.  Braytmt  &■  r^wbau^h,  Limited, 
a  corporation,  commenced  an  action  to  recov- 
er money,  attached  traet  A  on  August  18. 
1913,  and  secured  a  Judgment  on  December 
8,  1913,  for  approximately  $8,000.  A  Judg- 
ment for  $803.05  was  awarded  to  Patton  on 
S^itember  S,  1918,  and  A.  O.  Springer  recov- 
ered a  Judgment  for  $6,000  on  June  9.  1914. 

The  complaint  filed  by  Murphy  alleges  that 
he  owns  and  is  tn  possession  of  tract  A ;  that 
he  owns  tract  B;  and  that  this  tract  is  not  in 
tbe  possession  of  any  person  except  the  sher- 
iff, who  <»ily  has  such  possession  as  Is  nec- 
essary to  sell  certain  lumber  which  Oie  offi- 
cer ftinnd  on  the  premises  and  levied  upon 
under  an  execution  Issued  on  a  Judgment. 
After  averring  that  the  defendants  John 
BJellk,  Brayton  &  Lawbaugb,  Limited,  a  cor- 
poration, and  A.  C.  Springer  each  claims 
some  interest  In  tracts  A  and  B,  the  plaintiff 
alleges  that  their  claims  arise  out  of  tbe  re- 
spective Judgments  which  they  had  against 
the  Monarch  Lumber  Company  of  Oregon. 
The  complaint  also  states  that  W.  T.  Patton 
claims  some  Interest  in  the  real  property,  and 
the  plaintiff  proceeds  to  explain  that  Patton 
bases  bis  claim  upon .  his  Judgment  against 
the  Monarch  Lumber  Ccnnpany  of  Oregon,  the 
Issuance  of  an  execution  on  that  Judgment, 
a  sale  of  tracts  A  and  B  on  execution,  con- 
flrmatton  of  tbe  sale,  and  the  execution  and 
delivery  of  a  sberlfTs  deed  to  Patton.  After 
alleging  that  the  defendants  each  claimed 
e<Hne  Interest  In  the  lands  and  explaining 
that  thdr  respective  claims  arose  out  of  their 
judgments  against  the  Monarch  Lumber  Com- 
pany of  Oreson,  the  plaintiff  all^tes  that: 

"Each  of  said  judgments  was  rendered  sub- 
sequent to  a  judgment  recovered  by  the  consid- 
eration of  this  court  by  onp  E.  W,  Sp»nc«'r  as 

filaintiff  against  tbe  Monarch  Lumber  Company 
of  Oregon),  and  that  an  execution  was  iasned  to 
enforce  said  judgment,  and  all  of  said  real  prop- 
erty was  sold  under  said  execution,  and  the 
sale  thereof  was  afterward  confirmod  by  this 
court  and  a  deed  of  conveyance  of  said  real 
property"  was  delivered  by  tbe  sheriff,  and  that 
the  interest  of  each  of  the  defendants  was  ex- 
tinguished. 

The  defendants  John  BJellk,  Brayton  ic 
Lawbaugb,  Limited,  and  W.  T.  Patton,  filed 
separate  answers  and  cross-comirtalnts ;  and. 
since  these  three  pleadings  are  substantially 
alUce,  a  wtatmesBt  at  the  etnitents  of  the 
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BjeUk  answer  and  cros»<omplaliit  wlU  like- 
wise be  ac^Ucable  to  the  otber  two.  The 
aTerments  of  ownership  and  poseesalon  found 
In  the  complaint  are  denied,  and  then  fol- 
lows an  allegation  to  the  effect  that  BJellk 
recorered  a  Judgment  against  the  Monarch 
T^umher  Company  of  Oregon  on  June  30, 
1913.  for  $3,081  which  was  docketed  and  be- 
came a  lien  upon  the  real  estate  owned  by 
the  Monar(±  Lumber  Company  of  Oregon, 
Oontluulng,  the  defendant  alleges  that  when 
be  secured  his  judgment  the  Monarch  Lum- 
ber Company  of  Oregon  was  indebted  to  the 
Assets  Reailzatltm.  Company  in  the  apparent 
som  of  $300,000  whldi  it  was  unable  to  pay ; 
that  afterwards  the  Monarch  Lumber  Com- 
pany and  the  Assets  ReollzatlfHi  Company 
agreed  that  the  former  would  convey  tracts 
A  and  B  to  the  latter  In  full  paym«it  of  the 
d^t :  that  the  agreement  was  carried  out  by 
the  Monarch  Lumber  CMnpany  of  Oregon 
deeding  the  premises  to  the  Monarch  Lumber 
0(»npany  of  Maine,  which  in  tum  cffliveyed 
the  property  to  Ira  M.  Cobe  to  be  held  in 
trust  for  ttie  beneficial  use  of  the  Assets 
Realization  Company;  and  that  when  Cobe 
resigned  as  vice  president  of  the  Assets 
Realization  CcHUpany  he  transferred  the 
lands  to  his  successor  the  plaintiff.  The 
answer  and  cross-compIalnt  recites  that  E. 
W.  Spencer  obtained  a  Judgment  on  June  5, 
1913,  against  the  Monarch  Lumber  Company 
of  Oregon  for  $7,250 ;  that  an  execntlon  was 
issued  on  the  judgment,  tracts  A  and  B.  were 
levied  upcm  and  sold  to  Spencer  for  $7,633.60, 
and  the  sale  confirmed.  BJelik  also  avers 
that  Bftet  the  confirmation  of  the  sale  the 
Assets  Realization  Company  and  Its  trus- 
tee, Cobe,  arranged  with  Spencer  to  redeem 
the  property  from  the  sale  to  Spencer,  and 
that  on  April  l,  1914,  It  was  agreed  that  the 
Assets  Realization  Company  would  at  once 
pay  a  portion  and,  upon  the  expiration  of  the 
period  allowed  subsequent  Judgment  credi- 
tors to  redeem,  the  company  would  pay  the 
balance  of  an  agreed  amount  to  Spencer  for 
the  redemption  of  the  property  from  his 
judgment;  that  the  agreement  was  fulfilled 
by  the  payment  of  the  stipulated  siuns  to 
Spencer,  who  then  assigned  his  certificate 
of  sale.  BJellk  alleges  that  all  the  moneys 
paid  to  Spencer  were  furnished  by  the  Assets 
Realization  Oompany,  and  that  John  Gets 
"was  acting  solely  as  the  agent  of  the  assets 
Realization  Company"  and  served  as  a  mere 
conduit  for  tbe  transfer  of  the  certificate 
from  Spencer  to  the  plaintiff.  Tbe  prayer 
of  the  (jross-oomplaint.  In  effect,  asks  that  tbe 
Bgreemeot  between  the  Assets  Realization 
Company  and  Spencer,  the  transfers  of  the 
Spencer  certificate  of  sale,  and  the  Aerlff's 
deed  to  Murphy,  be  adjudged  to  be  a  re> 
demptlon  of  tracts  A  and  B  from  the  Spen- 
cer judgment,  and  that  the  BJellk  Judgment 
be  held  to  be  a  subolstlng  lien  uixm  the  real 
property. 

Retiilag  to  the  crooo^mplaiat.  the  plaln- 


S2S 

tiff  aUeged  that  on  June  5,  1918,  "E.  W. 
Spencer  recovered  a  judgment  against  the 
Monarch  Lumber  Company  (of  Oregon)"  for 
the  sum  of  $7,250;  that  an  execution  was 
Issued,  tracts  A  and  B  levied  upon  and  soli. 
on  execution  to  Spencer,  and  the  sale  con 
firmed;  tiiat  Spencer  assigned  his  certlfi 
cate  of  sale  to  John  Getz  $8,000;  that 
Getz  transferred  the  certificate  to  the  plain- 
tiff, who  "became  the  owner  of  the  said  real 
property  and  entered  into  possession  of  the 
same  subject,  however,  to  the  mortgage  or 
deed  of  trust  in  favor  of  the  said  William 
W.  Crawford,  but  discharged  of  any  claim 
thereon  by  defendants  In  this  cause  or  any 
thereor' ;  that  1^  virtue  pf  the  sheriff's  deed 
to  Muri^  he  "became  and  is  the  owner  of 
said  real  property";  and  that  tbe  sale  and 
sheriff's  deed  extinguished  whatever  interest 
BJellk  or  any  of  the  other  defendants  may 
have  had. 

Ei^ellk  filed  a  rejoinder  which,  in  addition 
to  certain  d«ilala,  affirmatively  alleges  that 
the  escrow  agreement  pleaded  by  Murphy 
was  made  for  the  purpose  of  "donding  tbe 
true  transaction  liad  between  the  parties" ; 
that  the  real  pun>ose  of  the  contract  "waa 
to  have  it  appear  that  said  Spoicer  did  not 
theretofore  receive  any  money  upon  his  said 
judgment  •  •  •  and  that  said  agree- 
ment was  fraudulently  conceived  and  exe- 
cuted for  the  sole  purpose  of  jnlsleading  the 
subsequent  judgment  creditcra  of  tbe  Mui- 
arch  Lumber  OcHupany,  and  to  prevent  the 
said  judgment  lienors  redeeming  said  proit- 
erty  from  said  sale  to  said  Spencer  and  from 
discovering  or  learning  that  said  redemption 
on  the  part  of  said  Cobe  had  taken  place.** 
The  rejoinder  also  contained  an  averment  to 
the  effect  that  the  Assets  Realization  Compa- 
ny famished  tl^  money  paid  to  Spencer  and 
that  Getz  was  a  mere  conduit  for  the  Assets 
Realization  Company. 

Bjeltk's  claim  that  the  Assets  Realization 
Company  famished  the  mows  paid  to  Spen- 
cer is  admitted  by  the  plaintiff,  for  In  fals 
reply  to  the  answer  and  cross-complaint  of 
BraytoQ  ft  Lawban^,  Limited,  he  "admits 
that  the  mon^  paid  to  Spencer  was  the  mon- 
ey oi  the  Assets  Realizatlini  Company  and 
that  the  same  was  advanced  to  said  Getz  and 
admits  that  said  Gete  acted  as  agent  only 
for  the  Assets  Realization  Company." 

The  defendant  A.  C.  Springer  also  appear- 
ed  by  filing  an  answer,  but  his  pleading  is 
dlffer^t  trom  tbe  answers  of  the  other  de- 
fendants. After  admitting  tbe  corporate 
(^iaract«  of  one  and  the  official  character  of 
another  defraidant  and  that  certain  of  the 
defendants  claim  srane  interest  In  the  prop- 
erty, Springer  denies  the  remainder  of  the 
complaint  and  all^ces  that  his  judgment  Is 
superior  to  any  claim  of  the  idointlff. 

At  the  trial  counsel  fw  plalntUt  stated 
to  tbe  court  that  tbe  deeds  from  tbe  Hon- 
ardi  Lumber  CtHupany  of  Oregon  to  the 
Monarch  Lumber  Oomi«ny  of  Maine,  fnnu 
the  Monarch  Lumber  Company  of  Maine  to 
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Ira  M,  Gobe  and  from  Ira  M.  Oobe  to  Gray- 
son U.  p.  Murphy,  were  not  sufficient  to 
pass  title  to  the  platntUT.  The  trial  cotirt 
decreed  that  the  plaintiff  did  not  hare  any 
title  to  the  real  property  and  dismissed  his 
CMnplalnt,  on  the  theory  that:  (1)  Marphy 
did  not  acquire  any  title  from  the  deeds  ex- 
ecuted by  the  Monarch  Lumber  Company  of 
Oregon,  the  Monarch  Lumber  Company  of 
Maine,  and  Ira  M.  Cobe ;  and  (2)  he  did  not 
acquire  title  through  the  sheriff's  deed  be- 
cause (a)  that  portion  of  the  judgment  order 
which  provided  for  a  Judgment  against  the 
Monarch  Lumber  Company  of  Oregon  was 
void,  and  <b)  the  levy  and  sale  of  tracts  A 
and  B  were  void  since  the  sheriff  did  not  de- 
mand payment  by  the  Monarch  Lumber  Com- 
pany of  Oregon  before  levying  upon  its  prop* 
erty.   The  plaintiff  appealed. 

Wirt  Minor  and  O.  A.  Neal,  both  of  Port- 
land (Teal,  Minor  &  Wlnfree  and  Wilson, 
Nefll  &  Rossman,  all  of  Portland,  on  the  brief), 
for  appellant.  Hugh  Montgomery,  of  Port- 
land (Piatt  &  Piatt,  of  Portland,  on  the 
brief),  for  respondent  Brayton  &  Lawbaugh. 
J.  W.  Kaste,  of  Portland,  for  respondent 
Patton.  J.  W.  Kaste  and  Maurice  W.  Seitz, 
both  of  Portland,  for  respondent  BJelik. 

HARPaS.  J.  (after  stating  the  facts  as 
above).  The  malu  question  for  decision,  and 
the  one  to  which  connsel  have  given  most  of 
their  attention,  Is  whether  the  sale  of  tracts 
A  and  B  by  the  sheriff  was  void.  Bat  there 
is  a  prdlminary  Question  whldi  must  be  dis- 
posed of  Brat,  and  it  is  because  of  this  pre^ 
llmlnary  question  that  an  extended  statement 
of  the  material  facts  and  of  the  ideadlngs  has 
beea  made.  Becorring  to  the  answers  filed 
by  BJellk,  Brayton  A  Lawbangh,  Limited,  and 
Patt(Hi,  it  ^vlU  be  (^served  tJxht  these  defend- 
ants in  effect  allege  that  the  Assets  Realisa- 
tion Company  became  the  real  owner  by  rea- 
son of  tbe  deeds  executed  by  the  Monarch 
Lumber  Company  of  Or^on,  the  Monarch 
Lumber  Company  of  Maine,  and  Ira  M.  Cobe; 
that  the  Assets  Realization  Company  was  the 
real  owner  of  the  certificate  of  sale  pur- 
chased from  Spencer  for  the  reason  that  the 
company  furnished  the  money  and  Getz  and 
Murphy  acted  as  its  agents:  and  that  there- 
fore the  transfer  of  the  Spencer  certificate  of 
Rale  and  the  d^lvery  of  a  sherifT's  deed  to 
Murphy  operated  as  a  redemption  by  the  real 
owner,  the  Assets  Realization  Company,  from 
the  lien  of  the  Spencer  judgmmt.  and  left  the 
subsequent  judgments,  held  by  Rjellk,  Bray- 
ton &  Lawbaugh,  Limited,  and  Patton,  stand- 
ing as  subsisting  liens.  During  the  trial  the 
plaintiff  formally  stated  to  the  court  that  he 
did  not  claim  title  through  his  deed  from 
Ira  M.  Cobe.  None  of  the  parties  contended, 
at  the  trial  In  the  circuit  court,  tliat  the  judg- 
ment  against  the  Monarch  Lumber  Company 
of  Oregon  was  a  nullity:  nor  did  any  of  the 
litigants  plead,  or  argue,  or  even  suf^est,  that 
Hie  Mle  of  tracts  A  and  B  by  the  sheriff  to 


BBPOBXEB  <0r. 

Spencer  was  void.  Tbts  trial  eonrt,  however, 
fonnd  as  a  conclusion  of  law  mat  the  Judg- 
ment  against  the  M(»iarch  Lnmber  Company 
of  Oregon  as  garnishee  was  v<Hd  and  that 
the  levy  upon  and  the  sale  of  Its  lands  were 
nallltl€S  because  made  without  first  demand- 
ing payment  of  the  debt  by  the  Monarch  Lum- 
ber Company  of  Oregon.  The  plaintiff  ex- 
pressly disclaimed  acquirement  of  title 
through  the  deed  from  Cobe,  and  hence  the 
only  claim  of  ownership  made  by  him  Is  rest- 
ed upon  tile  Spencer  Judgment  and  the  sher- 
iff's sale.  Although  he  does  not  plead  all  the 
details,  tbe  plalntUT  does  aver  in  his  coai- 
plaint  and  In  his  several  r^Ues  that  Snraoer 
obtained  a  Jndgmoit  against  Oxe  Monarch 
Lumber  Company  of  Oregm.  The  three  de- 
fendants, Bjelik,  Braytim  A  Lawbaugh.  Lim- 
ited, and  I^tttm,  also  affirmatively  plead  tint 
Spencer  obtained  a  Judgment  against  the 
Monarch  Lomber  Company  of  Oregon.  Tba 
plalntur  relies  upon  the  Spencer  Judgment  to 
create  and  sustain  his  title  and  to  extlngnlflh 
the  liens  of  the  Judgments  held  by  the  de- 
fendants, while  the  defendants  who  pleaded 
the  Spencer  Judgment  did  so  for  the  purpose 
of  continuing  and  preserving  the  liens  of 
their  judgments. 

[11  The  plaintiff  argues  that  Bjelik.  Bray- 
ton &  Lawbaugh,  Limited,  and  Patton,  are 
concluded  by  their  answers,  and  that  there- 
fore It  must  be  assumed  that  Spencer  secured 
a  valid  judgment  against  the  Monarch  I^um- 
ber  Company  of  Oregon,  and  that  the  levy 
and  sale  were  valid.  If  theie  were  no  par- 
ties to  this  suit  except  the  plaintiff  and  these 
three  judgment  creditors,  and  If  there  were 
no  pleadings  except  those  filed  by  the  plain- 
tiff and  these  three  defendants,  and  if  the 
record  contained  no  evidence  concerning 
tlie  Spencer  Judgment,  then  the  plaintiff 
could  successfully  argue  that  these  three 
defendants  had  admitted  that  Spencer  ob- 
tained a  valid  Judgment  against  the  Monardv 
Lumber  Company  of  Oregon  and  that  tracts 
A  and  B  had  been  legally  ^Id  to  Spencer. 
But  the  plaintiff  did  not  content  hlmsdf  by 
relying  npon  the  pleadings.  He  offered  the 
entire  record  showing  every  step  taken  firam 
the  commencement  of  the  action  by  Spencer 
to  the  execution  and  delivery  of  the  ^terifTs 
deed,  and  it  now  afflrmatlTely  appears  from 
tbe  evidence  offered  by  plaintiff  himself  that 
In  the  action  prosecuted  by  Spoicer  the  Mon- 
arch Lumber  Company  of  Oregon  was  not  a 
party  defendant,  but  was  only  a  garnishee, 
and  as  such  admitted  that  It  owed  the  Mon- 
ardi  Transportation  Company,  one  of  the  de- 
fendants, the  sum  of  $7,2S0;  and  it  also  ap- 
pears that  the  order  awarding  a  Judgment  tn 
Spencer  Included  a  Judgment  against  the  gar- 
nishee for  $7,250;  and  it  is  this  Judgment 
which  tbe  plaintiff  and  the  three  defendants  in 
the  instant  suit  refer  to  In  the  pleadings  as 
the  judgment  against  the  Monarch  Lumber 
Company  of  Oregon.  It  further  appeara  txma 
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the  evidence  offered  by  the  plaintiff  that  the 
sheriff  sold  tracts  A  and  B  without  first  mak- 
Ins  a  demand  vjKm  the  garnishee  to  pay  the 
debt  which  it  had  admitted  was  due  the  Mon- 
arch Transportation  Company.  Fnrtbermore, 
these  three  defendants  deny  that  Murphy  is 
the  owner  or  in  i>ossessloD  of  the  premises. 
And,  while  the  pleadings  speak  of  a  judgment 
against  the  Monarch  Lumber  Company  of  Or- 
egon and  a  levy  and  sale  of  the  property,  nei- 
ther the  plaintiff  nor  any  of  the  defendants 
In  terms  allese  that  such  Judgment  or  levy 
or       was  valid. 

it)  MoreoTer,  the  answer  filed  by  Springer 
puts  in  Issue  the  very  facts  which  the  plain- 
tiff contoids  the  other  answering  defendants 
have  admitted.  The  adniiialor.  In  the  answ  er 
of  one  defendant  to  not  ocmclnBive  upfm  the 
other  d^endants.  81  Oyc.  91,  189.  On  his 
own  theory,  MnriAy  does  not  own  tracts  A 
and  B  at  all,  unless  he  acq&lred  title  throng 
the  BherifTs  deed,  and,  If  he  did  so  acquire 
title,  he  is  the  absolute  owner  of  the  prent- 
Ises,  subject  only  to  the  trust  deed  held  by 
Crawford;  but,  If  the  sheriff's  deed  is  void, 
then  it  necessarily  follows  that  plaintiff  has 
no  title  at  alL  Murphy  must  prove  owner- 
ship before  be  can  succeed  against  Springer; 
hut.  If  in  his  attempt  to  prove  ownership  he 
shows  by  his  own  evidence  that  the  deed  up- 
on which  be  relies  Is  void,  he  has  shown  that 
he  has  no  title  at  all.  It  would  be  a  legal  Im- 
possibility for  Murphy  to  be  the  absolute  own- 
er of  the  premises  and  at  the  same  time  be 
utterly  without  ownership.  See  Murray  v. 
Mnrphy,  3Q  Miss.  214,  and  31  Cyc.  337;  Peo- 
ple T.  Oakland  Water  Front  Co.,  118  Cal. 
234,  SO  Pae.  305;  Pricbard  v.  Morganton,  126 
X.  C.  908,  86  S.  B.  853,  78  Am.  8t  Bep.  679; 
Southern  Pac.  B.  Co.  v.  Groeck  (0.  C.)  flS  Fed. 
609;  Southern  Railway  Co.  v.  Covenla,  100 
Ga.  46,  29  8.  IB.  219,  40  L.  B.  A.  253,  62  Am. 
St.  Ren.  812;  LonlsrlUe.  etc..  By.  Co.  v. 
Palmes,  109  U.  8.  244,  3  Sup.  Ct  193,  27  L. 
Bd.  922:  Qrlflin  t.  Augusta  &  KnoxriUe  R. 
Co..  72  Ga.  423;  Mcl<ane  v.  Paschal,  8  Tex. 
av.  App.  398,  28  S.  W.  711.  All  the  defend- 
ants are  similarly  situated,  and,  if  Murphy 
has  no  title  whatever  against  one  defendant, 
he  has  none  as  against  the  others. 

[S]  The  plalutiff  claims  to  own,  and  each  of 
the  defendants  claims  to  hare  a  lien  upon, 
the  premises,  and  each  party  has  the  burden 
of  proving  his  or  Its  claim.  DarMn  v.  Ward, 
66  Or.  33S,  388,  133  Pac.  846-  The  plaintiff 
chose  to  offer  evidence  of  his  alleged  title. 
He  must  rely  up<Hi  the  strength  of  his  own 
title.  If  he  himself  shows  that  be  bas  no  ti- 
tle, be  cannot  ask  a  court  of  equity  to  de- 
cree that  to  be  true  which  his  own  evidence 
shows  not  to  be  true,  even  though  the  an- 
swers admit  It  to  be  tme.  If  the  sale  by  the 
sheriff  was  void,  then  the  plaintiff  Is  not  en- 
titled to  a  decree  saying  that  be  (Joes  have 
mie. 

The  present  theory  of  the  defendants  Is: 


<1)  That  the  judgment  against  the  Monarch 
Lumber  Company  of  Oregon  in  the  action 
prosecuted  by  Spencer  was  void  for  vrant  of 
jurisdiction;  and  (2)  that  the  levy  and  sale 
were  void  whetiier  made  under  an  execution 
on  a  judgment  against  the  principal  defend- 
ants or  on  a  judgment  against  the  garnishee, 
because  (a)  the  judgment  did  not  include  an 
order  for  the  sale  of  the  attached  debt,  and 
(b)  no  demand  was  made  upon  the  garnishee 
for  the  payment  of  the  debt  before  the  levy 
and  sale.  The  defendants  rest  their  conten- 
tion upon  the  language  of  certain  statutes 
regulating  attachment  proceedings,  and  for 
that  reason  it  is  necessary  to  direct  attention 
to  such  sections  of  the  Code  as  are  applicable 
here. 

The  plaintiff  "may  have  the  property  of  the 
defendant  attached,  as  security  for  the  satis- 
faction of  any  judgment  that  may  be  recover- 
ed. •  •  • "  Section  295,  U  O.  L.  After 
prescribing  the  method  to  be  pursued  when 
attadiing  real  property  or  personal  proper- 
ty capable  of  manual  delivery  and  not  in  the 
possession  of  a  third  person,  section  300, 
subd.  3,  L.  O.  It.,  provides  that: 

"Other  personal  property  shall  he  attached  by 
leaving  a  certified  copy  of  the  writ,  and  a  no- 
tice ipecifying  the  property  attached,  with  the 
person  having  the  poasmiga  of  the  same,  or  if 
It  be  a  debt,  then  with  the  debtor.    •  ♦ 

From  the  time  that  a  copy  of  the  writ  and 
notice  are  ^rved  any  person  mentioned  In 
subdivision  3  of  section  800,  L.  O.  It.,  Is,  un- 
leas  be  pays  the  debt  to  tbe  sheriff,  "liable  to 
the  plaintiff  for  the  amount  thereof  until  the 
attachment  be  discharged  or  any  judgment 
recovered  by  him  be  satisfied."  isectlon  301, 
L.  O.  Lk  Wbenever  the  sheriff  applies  to  any 
person  mentioned  In  suudivlslon  8  of  section 
300,  such  person  is  required  to  furnish  blm 
wltb  a  certificate  designating  the  property  in 
bis  possession  belonging  to  the  defendant  or 
the  amount  of  any  debt  owing  to  tbe  defend- 
ant; and  If  such  person  refuses  to  give  a 
certificate,  or  If  tbe  certificate  given  is  "un-' 
satisfactory  to  the  plaintiff,  he  may  be  re- 
quired by  the  court  or  judge  thereof  where 
the  action  Is  pending,  to  appear  before  him 
and  be  examined  on  oath  concerning  the  same. 

•  •  •  "  Section  303,  L.  O.  h.  If  the  plain- 
tiff falls  to  recover  a  judgment,  tbe  attach- 
ment la  discharged.  Section  309,  L.  O.  L. 
But,  "If  judgment  is  recovered  by  the  i^in- 
tlff,  and  it  shall  appear  that  property  bas 
been  attached  In  the  action,  •  ♦  •  the 
court  shall  order  and  adjudge  the  property 
to  be  sold  to  satisfy  the  plaintiff's  demands, 
and  if  execution  issue  thereon,  the  sheriff 
shall  apply  the  property  attached  by  him  or 
the  proceeds  thereof,  upon  the  execution. 

•  •  • "  Section  308,  L.  O.  L.  The  order 
provided  for  In  section  308  slmll  require  the 
person  to  appear  before  the  court  or  judge 
at  a  specified  time  and  i^ce,  and  "in  the  pro- 
ceedings thereafter  upon  such  order,  such 
person  •  •  •  shall  be  known  as  the  gar- 
nishee."  SecUon  314,  U  a  U  After  the  al- 
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IvwoDce  of  Qie  OEder  requiring  Uw  garnlBhee 
to  appear  and  be  examined  oa  oath,  the 
plaintiff  most  serve  upon  the  gamlahee  writ- 
ten allegaUoiu  and  Interrc^atorles  "tonchlog 
any  of  the  property  liable  to  attachment -as 
the  pr<^rty  of  the  defendant"  Section  316, 
L.  O.  X/.  The  garnishee  must  return  the  al- 
legations and  interrogatories  to  the  court  or 
judge  with  his  written  answer.  Section  316. 
Lu  O.  L.  The  plaintiff  may  reply  to  the  an- 
swer, "and  the  issues  arising  thereon  shall  be 
tried  as  ordinary  Issues  of  fact  between 
plaintiff  and  defendant"  Section  319.  L.  O. 
lu  If,  however,  the  garnishee  falls  to  an- 
swer, the  court  or  judge  may  compel  him  to 
do  so,  "or  the  plaintiff  may,  at  any  time  aft^ 
the  entry  of  Judgment  against  the  defendant 
in  the  action,  have  judgment  against  the  gar- 
nishee for  want  of  such  answer.  •  •  • 
Section  317,  L.  O.  L.  But  If  the  garnishee  an- 
swers and  it  appears  from  the  answer  or  is 
found  upon  trial  that  the  garnishee,  at  the 
time  of  the  service  of  a  copy  of  the  writ  and 
the  notice,  "had  any  property  of  the  defend- 
nut's  liable  to  attachment  as  provided  in  sub- 
division 3  of  section  300,  and  as  to  which 
such  garnishee  •  •  •  Is  required  to  give 
a  certificate,  •  •  ♦  beyond  the  amount 
admitted  in  the  certificate,  or  la  any  amount 
If  the  certificate  was  refused,  judgment  may 
be  given  against  such  garnishee  for  the  value 
thereof  In  money.  The  garnishee  may  at  any 
time  before  judgment  discharge  himself  by 
delivering,  paying,  or  transferring  the  prop- 
erty to  the  sheriff."  Section  320,  L.  O.  I* 
It  Is  then  pro\-l(fed,  In  section  321,  L.  O.  I*, 
that: 

"Executions  may  issue  upon  judgm'etits 
against  a  garnishee  as  upon  ordinary  jadg- 
raenta  between  plaintiff  aad  defendant,  and 
costs  and  diabutaements  diall  be  allowed  and 
recovered  in  like  manner.  •   *   •  " 

Tbe  Code  provides  for  the  laauonce  of  an 
execution  and  prescribes  the  mode  to  be  fol- 
lowed by  the  sberUf  when  encnting  the  writ 
Section  233.  L.  O.  I/.,  contains  six  snbdlvi- 
tioaa  which  point  out  tbe  course  to  be  fol- 
lowed wheu  property  has  been  attadied  as 
well  as  when  property  has  not  been  attached. 
If  the  property  attached  Is  a  debt  due  tbe 
defendant  and  the  amount  of  tlie  debt  baa 
been  paid  to  the  sheriff,  the  latter  Indorses 
the  amount  on  the  execution  and  pays  It  to 
the  clerk;  If  the  attached  property'  Is  In  his 
.-ustody,  he  sells  it ;  if  no  projierty  has  been 
«ttaohed,  tlie  executitm  itself  is  authority  for 
Che  sheriff  to  levy  on  the  property  of  tlie 
judgment  debtor,  and  the  sheriff  makes  the 
levy  "in  like  manner  and  with  like  effect  as 
similar  property  Is  attached,  as  provided, In 
sections  300,  301  and  30S,"  but.  "until  a  levy, 
property  shall  not  be  affected  by  the  execu- 
tion." So  far  as  It  Is  material  here,  section 
234,  L.  O.  L.,  reads  thus: 

"In  the  case  of  property  in  the  posse— ion  of 
or  owins  from  any  gamunee  mentioned  In  sec- 
tion 30S,  the  sheriff  shall  proceed  as  followg: 
(1)  If  it  appear  from  the  certificate  of  the  gar- 
nishee that  he  is  owing  a  debt  to  tbe  judgmeat 


debtor,  whidi  is  then  dne,  if  sadi  debt  is  not 
paid  by  such  garnishee  to  tb«  sheriff  on  demand, 
he  shall  levy  on  the  property  of  the  garnishee 
for  the  amount  thereof,  in  all  respects  as  if  the 
execution  was  against  the  property  of  the  gar- 
nishee;  but  if  such  debt  be  not  uea  due,  the 
shrriff  shall  sell  the  same  according  to  the  cer- 
tificate, as  other  property." 

It  thus  appears  that  provlrton  bos  be«k 
made  for  the  attachment  of  personal  pn^>er- 
ty,  whether  it  be  in  the  possession  ot  the  de- 
fendant or  In  the  possession  of  a  third  poi- 
son; and  so,  Uto,  provision  has  been  made  for 
the  attadiment  of  debts  due  or  yet  to  become 
due  the  defendant  l!tae  framers  of  tbe  CSode 
appreciated  the  fact  that  tbe  tidrd  person 
m^ht  deny  that  be  was  indebted  to  tiie  de- 
fendant, and  consequently  proviston  was 
made  for  ascertaining  the  fact  "vpaa  trial." 
One  of  three  situations  may  follow  tba  notice 
ot  garnishment  to  a  third  peiscm  vho  is  In- 
debted to  tbe  defendant:  (1)  Tbe  answer  may 
disclose  a  ddbt  from  tbe  third  penm  to  tbe 
defmdant  and  tbat  debt  may  (a)  be  dne^  or 
(b)  yet  to  become  doe;  HI)  tbe  answer  may 
be  unsatisfactory  to  tbe  plaintiff;  or  @)  tbe 
third  person  may  refuse  to  answer.  The  in- 
stant suit  presoits  a  situation  where  the 
third  person,  tlie  Monordi  Lomber  Company 
of  Oregon,  answered  a  notice  of  garnishment 
by  saying  .Cbat  it  was  Indebted  to  me  of  the 
defendants,  tbe  Mimardi  Tran^rtatlon  Com- 
pany, lu  tbe  sum  of  $7,250,  and  that  tbe 
amount  was  then  due,  and  such  answer  was 
satisfactory  to  tbe  plaintiff  B.  W.  Spencer. 
The  first  question  for  decision  Is  whether  the 
Code  requires  or  evea  permits  8U<^  a  judg- 
ment as  was  rendered  against  the  Monarch 
Lumber  Company  of  Oregon. 

[4]  Nowhere  does  the  Code  q>eak  of  » 
judgment  against  a  third  perstm  who  has 
been  garnished,  except  when  the  third  per- 
son <a)  refuses  to  answer,  or  (b)  bis  answer 
is  unsatisfactory  to  the  plaintiff.  Tbere  is 
no  statute  authorizing  the  court  to  enter  a 
judgment  against  a  third  persMi  if  be  has  an- 
swered a  notice  of  garnishment  by  admltttofr 
an  indebtedness  then  due  the  defendant  and* 
if  tbe  plaintiff  Is  satisfied  with  such  answer. 
In  De  Witt  V.  Kelly,  18  Or.  057,  609,  23  Pac 
666,  thU  court  said  that: 

'^e  statute  does  not  permit  a  plaintilf  in- 
an  attachment  suit  to  take  judgment  agtUast  » 
garnishee  on  account  of  a  debt  owing  by  tlii' 
garnishee  to  the  defendant  in  the  suit,  except 
where  the  latter  refuses  to  furnish  to  the  sheriff' 
a  certificate  of  the  indebtedness,  or  wben  tlie 
certificate  given  is  unsatisfactory." 

See,  also.  Adamson  v.  Frazier,  40  Oc  273» 
277.  278,  66  Pac  810,  67  Pac.  300. 

The  money  Judgment  awarded  to  Spenoer 
against  the  Monarch  Lumber  Company  of 
Oregon  was  a  nullity,  and  hence  by  such, 
judgment  Spencer  did  not  gain  any  right 
which  he  would  not  have  had  witltout  sudk 
judgment  Missouri  Fa«.  Ry.  Co.  v.  Held,  34 
Kan.  410,  8  Pac.  846;  C4»iover  v.  O>nover» 
17  N.  J.  Law,  187;  Secor  v.  Witter,  39  Ohio- 
St  218.  231;  Carmer  v.  Evers.  80  N.  C  50. 

[1]  The  defvidante  contotd  tbat  tbe  ataer- 
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ilPa  m3»  was  TtHA  because  the  Judgm«it  did 
aot  Inclnde  sn  order  adjudging  the  attadied 
property,  the  debt,  to  be  sold  to  aaMsty  the 
platntilTB  demands  as  required  bf  section 
308,  L.  O.  L.  If  the  court  had  made  an  <wder 
directlns  flie  therlff  to  sell  the  debt  due  from 
tb»  MonarcSi  Lnmber  Company  of  Oregon  to 
the  Monarch  Transportation  Gompany,  the 
order  would  haTe  been  a  nullity.  The  statute 
neither  requires  nor  permits  the  sale  of  a 
debt  which  a  garnished  third  person  admits 
he  then  owes  to  a  defendant.  If  the  debt  Is 
not  yet  due.  It  Is  ordered  sold  so  that  the 
plslntlir  can  collect  on  tals  Judgment  without 
delay;  but,  If  the  debt  has  matured  and  Is 
due  from  a  third  person  who  satisfactorily 
answers  the  notice  of  garnishment,  then  the 
plaintlfF  collects  on  his  Judgment  against  | 
the  defendant  by  causing  an  execution  to  Is- 
sue to  the  sheriff  who  levies  on  the  property 
of  the  third  person  if  the  debt  is  not  paid  to 
the  sheriff  on  demand.  Batchellor  t.  Bich- 
ardson,  17  Or.  834,  343,  344,  21  Pac.  392. 
Construing  sections  233,  234,  and  308,  L.  O. 
Ij.,  together,  It  is  plain  that  section  308  does 
not  contemplate  an  order  directing  the  sale 
of  a  debt  which  has  matured  and  la  due ;  but 
it  is  collected  for  the  plalatlft  by  the  sheriff 
In  the  manner  pointed  out  by  section  2M. 
Whitney  v.  Day,  168  Pac.  295. 

We  now  come  to  the  crucial  question  in- 
volved in  the  appeal.  The  sheriff  did  not  de- 
mand payment  of  the  debt  due  from  the 
Monarch  Lumber  Company  of  Oregon  before 
levying  upon  Its  property.  The  plaintiff  takes 
the  position  that  the  statute  Is  merely  direc- 
tory and  that  the  failure  to  make  a  demand 
was  only  an  irregularity  which  no  one  except 
the  Monarch  Lumber  Company  of  Oregon 
could  at  any  time  have  objected  to,  and  that 
even  the  company  could  not  now  complain  of 
the  failure  of  the  sheriff  to  demand  payment 
of  the  debt  and  thus  defeat  the  sheriff's  deed. 
17  Cyc.  1114.  The  defendants  contend  that 
the  statute  Is  mandatory  and  that  a  demand 
Is  Jurisdictional;  that  a  levy  without  a  prior 
demand  of  payment  Is  void;  and  that  there- 
fore the  defendants  can  question  the  sheriff's 
deed  and  defeat  it  by  showing  a  void  levy, 
since  the  validity  of  the  deed  depends'  upon 
the  vaUdlty  of  the  levy.  17  Cyc.  1201;  10  R. 
C.  1334,  1335 ;  McRae  v.  Davlner,  8  Or.  63. 
If  the  failure  to  make  demand  was  only  an  ir- 
regularity of  which  no  person  could  at  any 
time  complain  except  the  Monarch  Lumber 
Company  of  Oregon,  then  as  against  these 
defendants  the  sheriff's  deed  passed  a  fee- 1 
fdmple  title  to  Murphy  and  extlnguislied  the 
liens  of  the  subsequent  Judgments;  but  If, 
upon  the  other  hand,  the  failure  to  demand 
payment  rendered  the  levy  void,  then  the 
sheriff's  deed  did  not  pass  any  title  to  Mur- 
idiy,  and  the  Judgments  owned  by  the  defend- 
ants are  subsisting  llena  upon  tracts  A  and  B. 

(I-I]  Attachment  proceedings  are  statu- 
tory. It  is  generally  stated  that  these  stat- 
utes must  be  strictly  followed.  Schn^der  v. 
Seers.  IS  Or.  68^  74.  8  Pac.  841;  Batch^or 


T.  Richardson,  17  Or.  334,  346,  21  Pac.  3&2 ; 
Spores  T.  Maude,  81  Or.  11.  15,  U6  Pac.  168; 
California  Trojan  Powder  Co.  t,  Wadhams 
&  Ca,  166  Pac  759.  And  the  substantial  re- 
quirements of  the  statute  must  be  compiled 
with.  Case  v.  Noyes,  16  Or.  829,  38S,  21  Paa 
46.  In  Batchellor  r.  Richardson.  17  Or.  884, 
341,  21  Pac.  802,  this  court  said: 

''It  Is  an  Inflexible  rule  of  l«w  that  title  to 
property  cannot  be  divested  out  of  (me  person, 
and  invested  in  another,  by  proceediagB  in  in- 
vitum,  unless  such  proceedings  are  stricdy  com- 
plied with." 

The  property  of  the  Monarch  Lumber  Com- 
pany of  Oregon  was  taken  to  pay  the  debt 
of  Its  creditor.  The  Monarch  Lumber  Com- 
pany of  Oregon  was  not  a  party  to  the  ac- 
tion prosecuted  by  Spencer.  The  notice  of 
:  garnishment  only  operated  to  place  the  cor- 
poration In  the  position  of  a  stakeholder 
with  a  contingent  personal  liability  to  the 
plaintiff  which  only  ripened  when  a  Judg- 
ment was  obtained  against  the  defendants 
in  the  action.  Altona  v.  Dabney,  37  Or.  384, 
336,  62  Pac.  621;  Barr  v.  Warner,  88  Or. 
109,  112,  62  Pac.  899;  Fraley  v.  Hoban,  69 
Or.  180,  186,  133  Pac.  1190,  137  Pac  751; 
Price  V.  Boot  Shop,  76  Or.  343,  847,  146  Pac 
1088.  The  garnishment  did  not  create  a 
Hen  In  favor  of  Spencer  upon  any  money  In 
the  hands  of  the  Monarch  Lumber  Company 
of  Oregon,  nor  upon  any  property  owned  by  it, 
but  It  gave  rise  to  a  contingent  personal  lia- 
bility to  respond  to  any  Judgment  that  might 
afterward  be  recovered  by  Spencer  against 
his  debtor  and  the  Monarch  Lumber  Compa- 
ny's creditor.  Barr  v.  Warner,  38  Or.  109, 
112,  62  Pac.  899;  Montana:  Nat.  Bank  v. 
Merchants'  Nat  Bank,  19  Mcmt.  686,  49  Pac. 
149.  61  Am.  St.  R^.  682.  When  Spencer 
finally  secured  a  Judgment,  even  It  did  not 
create  a  Hen  upon  any  property  owned  by 
the  Monarch  Luml)er  Company  because  the 
only  Judgment  that  he  was  entitled  to  was 
a  Judgment  against  the  makers  of  the  note. 
If  the  Instant  case  presented  a  situation 
where  the  property  of  a  judgment  debtor 
had  been  levied  upon  and  sold  without  first 
demanding  payment  as  directed  by  some  stat- 
ute, there  would  be  substantial  grounds  up- 
on which  to  base  a  conclusion  that  the  stat- 
ute was  merely  iMrectcHy  and  that  a  follure 
to  observe  It  was  tmly  an  irregularity  of 
which  the  defendants  conld  not  complain. 
Dow  T.  Smith,  6  Vt  519;  Collins  v.  Perkins, 
31  Vt  624;  Solomon  v.  Peters,  S7  Ga.  251, 
92  Am.  Dec  69;  Rock  v.  Haas,  110  111.  628; 
!  Odle  V.  Frost,  59  Tex.  684;  Hobeln  v.  Mur- 
phy, 20  Mo.  447,  64  Am.  Dec  194;  Luther 
V.  Clay,  100  Oa.  236,  28  S.  B.  46,  39  U  R.  A. 
96.    But  see  Dutton  v.  Tracy,  4  Conn.  366. 

When  a  person  is  a  party  to  an  action  and 
becomes  a  Judgment  debtor,  the  law  assumes 
that  he  knows  of  the  Judgment  and  of  what 
follows.  Ayres  v,  Campbell,  9  Iowa,  213,  74 
Am.  Dec  346.  But  the  Monarch  Lumber 
Company  was  not  a  party  to  the  action,  nor 
was  it  a  Judgment  debtor.  At  no  time  before 
the  Issuance  of  the  execntl(m  dM  Spencer  ac- 
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quire  a  lien  upon  any  property  owned  by  the 
Monarch  Lumber  Company  of  Oregon.  At 
the  most,  Spen<%r  only  acquired  the  right  to 
compel  tbe  Monarch  Lumber  Compauy  ot 
Oregon  to  pay  to  bim  the  debt  which  tbe 
lumber  company  owed  to  the  Monarch  Trans- 
portatlou  Company,  and,  when  the  statute 
gave  the  right,  It  also  prescribed  the  mode 
tor  the  «erclae  of  the  right  A  levy  upon 
and  sale  of  property  owned  by  a  person  in 
the  situation  of  tbe  Monarch  Lnmber  Com- 
pany of  Or^n  Is  a  pure  procradUng  in  in- 
ritum,  and  tbe  requirements  of  tbe  statute 
ov^ht  to  be  strictly  followed.  Xbe  authori- 
ty of  the  sheriff  is  not  brought  into  existence 
until  be  first  demands  payment  of  the  debt 
When  the  Code  of  Civil  Procedure  vaa  fram- 
ed and  adopted  4n  IS/tBt,  tbe  Le^^ture  rec- 
ogniud  the  difference  between  the  situa- 
tion occupied  by  a  judgment  debtor  and  that 
occupied  by  a  third  person  who  owes  a  ma- 
tured debt,  by  permitting  a  levy  upon  tbe 
property  of  tbe  former  without  first  demand- 
ing payment  and  by  requiring  a  demand  up- 
on ttie  latter  before  levying  upon  his  prop- 
erty. The  answer  of  a  tiUrd  perscm  who  ad- 
mits a  matured  Indebtedness  to  the  defend- 
ant, by  analogy,  takes  the  place  of  an  answer 
by  a  defendant  wlio  admits  an  indebtedness 
tu  the  tdalntlff.  but  with  this  difference:  In 
the  latter  case  the  answer  authorizes  a  Judjt- 
ment  against  tbe  person  answering,  while  in 
tbe  former  instance  it  does  not  warrant  a 
Judgment.  When  pr(q»er^  of  a  Judgment 
debtor  is  levied  upon  on  tlie  faitb  of  an  exe- 
cution, tbe  writ  and  the  levy  are  supported 
by  a  Judgmoit;  bat,  when  property  of  a 
third  person  la  levied  upon,  tbe  levy  is  not 
supported  by  a  Judgment  against  that  third 
person.  In  other  words,  the  demand  pre- 
scribed by  section  234,  L.  O.  L.,  performs 
tbe  duty  of  a  Judgment,  and  therefore  as 
against  tbe  third  person  the  demand  should' 
be  held  to  be  Just  as  essential  as  a  Judgment 
is  as  against  the  defendant.  On  the  one 
hand,  an  execution  and  levy,  without  a  Judg- 
ment, would  be  void;  and.  upon  the  other 
hand,  an  execution  and  a  levy  without  a 
demand  are  likewise  void.  Tbe  right  of 
levy  flows  from  the  statute,  and  the  right 
cannot  be  said  to  exist  unless  the  statute 
which  makes  it  possible  to  exist  has  first 
been  complied  with.  In  brief,  the  demand 
is  jurisdictional;  it  Is  mandatory  and  not 
merely  directory.  The  sheriff's  deed  did  not 
pass  tiitle  to  Murphy.  While  it  would  have 
been  proper  to  have  made  entries  In  the 
Journal  giving  an  account  of  the  manner  In 
which  tbe  sheriff  executed  the  writ  of  at- 
tachment, reciting  the  answer  of  the  Monarch 
Lumber  Company  of  Oregon,  and.  when  Judg- 
ment was  rendered  against  the  defendants, 
directing  the  sheriff  to  proceed  in  accord- 
ance with  section  234,  L.  O.  L.,  nevertheless 
It  was  not  proper  to  enter  a  money  Judg- 
ment against  the  Monarch  Lumber  Company 


of  Oregon;  nor  would  it  have  been  proper 
to  have  ordered  a  sale  of  the  attached  debt 
The  decree  of  the  trial  court  Is  affirmed. 

McBRIOE,  C.  J.,  and  BENSON  and  BUK- 
NBTT,  JJ„  concur. 


BRATTON  &  LAWBAUGH,  Ltd..  t.  MON- 
ARCH LUMBER  CO.  et  al. 
(Supreme  Court  of  Oregon.   Dec.  27,  1917.) 

1.  COBFORATIONS  ®=>548(0)— CbeDITOHS'  SUIT 

— Avoiding  Mobtgaoe— Pbaui>— EvinENCS. 
Evidence,  in  suit  by  noUBecured  creditors 
of  a  corporation  to  defeat  or  reduce  the  amouDt 
of  ita  mortgage,  held  to  show  the  indebtedness 
represented  by  the  mortgage  and  secured  notes 
to  be  free  from  fraud. 

2.  TJsuBv  «=3l32  —  Pebsons  EnriTLKD  to 

Take  Advaktaqb. 
P>ven  if  tbe  notes  secured  by  a  mortgage  h% 
UBurious,  this  cannot,  to  the  extent  of  the  priD- 
eipal,  avail  a  subsequent  judgment  creditor  of 
the  mortgagor;  the  debt  without  interest  bein? 
under  L.  O.  L.  §  6030,  payable  to  the  atate  for 
the  school  fund,  an<l  the  mortgage  being  a  mere 
incident  of  the  debt. 

3.  Usury  «»14o— Fobfeitube— Suit  vor  De- 
tebuinatiom. 

Tbe  suit  in  which  under  L.  O.  L.  f  6030.  it 
can  be  determined  that  mortgage  notes  are 
usurious,  and  the  principal  payable  to  the  state 
for  the  school  fund,  is  one  on  the  mortgage  or 
notes. 

4.  Corporations  «s>542(1)— Cbeditobs'  Suit 
—Avoiding  Deed. 

Conveyances  by  an  Insolvent  corporation  of 
an  its  assets  to  another  corporation  without 
proper^,  ccmsideratiOD  for  which  failed,  and 
conveyaoces  of  such  property  by  tbe  second  cor- 
poration without  authorization  to  the  mort- 
gagees of  the  first  corporation,  tmowing  of  the 
circumstances,  are  properly  annulled  at  suit  of 
the  creditors  of  the  first  corporation. 

5.  Mobtoaozs  4=>467(1)  — Receives— Mobt- 
OAGEs  IN  Possession. 

Receiver  of  mortgaged  property  of  an  insol- 
vent is  properly  appointed  at  suit  of  mortga- 
gor's creditors,  tfaongh  the  mortgagee  or  its 
alienee  be  rightfully  in  pOBsesrian:  both  being 
insolvent,  and  tbe  expenses  of  caring  for  prop- 
erty exceeding  receipts  from  sales  and  rentals. 

Department  1.  Appeal  tarn  Circuit  Court* 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Suit  by  Brayton  A  Lawbaugh,  Limited,  a 
coriwratlon,  against  the  Monarch  Lumber 
Company  and  others.  From  the  decree,  cer- 
tain dbfendanta  appeal.  Affirmed. 

Rehearing  denied  170  Pac.  717. 

Brayton  &  I^wbaugb,  Limited,  a  corpora- 
tion, brought  this  suit  against  the  Monarclt 
Lumber  Company,  a  corporation  organized 
under  tbe  laws  of  Oregon,  the  Mtmarch 
Lumber  Company,  a  corporation  created  un- 
der tbe  laws  of  Maine,  tbe  Assets  Realiza- 
tion Company,  a  New  Jersey  corporatioa 
with  an  office  In  Chicago.  William  W.  Craw- 
ford as  an  individual  and  as  a  trustee.  W. 
T.  Patton.  and  John  BJelik.  The  Assets  Re- 
alization Company,  its  agents  and  trustees 
Ira  M.  Cobe,  Grayson  M.  P.  Murphy,  and 
William  W.  Crawford,  on  tbe  one  side,  and 
the  Judgment  creditors  of  the  Monarch  Lum- 
ber Company  of  Oregon,  on  the  other  side. 
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liBT«  be«a  llticatlng  ttie  tlOe  and  posses- 
slon  ct  pro|>eTty  wUch  was  (wee  owned  by 
tb«  JAonarcb  Lumber  Company  of  Orecon. 
The  litlgatloa  embraces  two  snlts:  This  cm 
and  also  tbe  one  prosecuted  by  Grayson  M. 
P.  Murphy  against  Jobn  BJeUk,  W.  T.  Pat- 
ton,  Brayton  &  Lawbaugh,  Limited,  and  A. 
O.  Springer.  169  Pae.  520.  Tbe  suit  broo^t 
by  Mnrpby  resulted  in  a  decree  in  this  court 
adjudging  that  a  sheriff's  deed,  relied  upon 
by  him,  was  Toid  for  the  reason  that  the 
precedent  levy  was  void.  Although  our  opin- 
ion rendered  this  day  In  the  Murphy  Case 
contains  a  lengthy  statement  of  all  tbe  facts 
InToIved  there,  It  will  nevertheless  be  neces- 
sary here  not  only  to  restate  eomB  of  the 
facts  bat  also  to  give  a  more  detailed  ac- 
count of  several  transactiona 

The  Monarch  Lumber  Company  of  Oregon 
was  the  owner  of  real  estate  on  Oregon 
Slough  upon  which  was  located  a  modem 
sawmUl  plant  with  a  capacity  of  300,000 
feet  per  ten  hours.  In  addition  to  tlie  saw- 
mill plant  which  infalnded  a  planing  mill, 
dry-kilns,  and  such  appliances  and  equlp- 
ment  as  are  usually  found  with  s  modern 
sawmill,  tbe  company  owned  a '  block  of 
ground  in  Kenton  which  was  used  as  a  re- 
tail inmber  yard.  It  also  had  on  hand  at  all 
times  a  consid^ble  quantity  of  manufac- 
tured. Inmber,  and  It  operated  retail  lumber 
yards  at  dUTerent  places  In  tbe  state.  In 
this  as  In  tbe  Murphy  BUlt,  tbe  Oregon  Slough 
property  will  be  referred  to  as  tract  A  and 
the  Kenton  property  will  be  designated  as 
tract  B. 

Under  date  of  September  1,  1911,  tbe 
Monarch  Lumber  Company  of  Oregon  exe- 
cuted 12  promissory  notes  payable,  to  the 
order  of  Itself,  on  September  1,  1912,  with 
Interest  until  maturity  at  the  rate  of  6  per 
cent  pa-  annum  and  at  the  rate  of  7  per 
oat  per  annum  afte^  maturity.  The  12 
notes  were  for  the  aggregate  sum  of  9300,- 
000,  each  being  for  tbe  prlndiMl  sum  of  $26,- 
000;  Tbe  Monardi  Lumber  Company  of  Ore- 
gon secured  these  notes  .1^  executing  to  Wil- 
liam W.  Grawfbrd,  trustee,  a  trust  deed,  here- 
inafter called  a  mortgi^e,  bearing  date  Sep- 
tember 1, 1911,  and  covering  tracts  A  and  B  as 
well  as  all  other  property  owned  the  com- 
pany. The  maker  of  tSie  notes  indorsed  each 
of  them.  Eacb  note  was  indorsed  and  guar- 
anteed by  the  David  Investment  Company,  a 
conraratlon,  and  by  Lest»  W.  David.  The 
Assets  Healization  Company*  acquired  the 
notes  and  became  the  owner  of  them. 

Tde  Monarch  Lumber  C^pany  of  Oregon 
conveyed  tract  A  to  the  Monarch  Lumber 
C(»i3pany  of  Maine  by  a  deed  which  Is  dated 
July  80,  1913,  and  was  recorded  July  31, 
1918.  The  Monarch  Lumber  Company  of 
Oregon  transferred  all  its  personal  property 
to  the  Monarch  Lumber  Company  of  Maine 
by  a  MU  of  sale  dated  July  30,  1913,  and 
filed  for  record  on  August  14,  1913.  Tract 
B  was  transferred  to  the  Monarch  Lumber 
ll»P.-fl4 


Company  of  Maine  1^  the  Moiundi  Lumber 
Company  of  Oregon  by  a  deed  whidi  Is  dat- 
ed August  4,  1913,  and  was  neatdeA  Sep- 
tember  6,  1818. 

The  Monarch  Lumber  Company  of  Maine 
conveyed  tracts  A  and  B  to  Ira  M.  Cobe  by 
a  deed  dated  September  4,  1913,  and  re* 
corded  September  6,  1918.  and  transferred 
all  the  personal  pnH>erty  to  Ira  M.  Cobe  by 
a  bill  oC  sale  which  is  likewise  dated  Sei>- 
tember  4.  1913,  and  was  recorded  Septem- 
ber 6. 1918.  Cobe  deeded  tracts  A  and  B  to 
Uraysou  M.  P.  Murphy  by  an  instrument 
dated  January  22,  1015. 

Ira  M.  Cobe  was  one  of  the  vice  presidents 
of  the  Assets  Realization  Company.  He  sev- 
ered his  connection  with  the  company  about 
October,  1914,  and  was  succeeded  by  Gray- 
son M.  P.  Murphy.  When  the  Monarch 
Lumber  Company  of  Maine  transferred  all 
the  personal^  and  tracts  A  and  B  to  Cobe, 
he  took  charge  of  the  property  and  from 
time  to  time  sold  lumber  and  other  articles 
of  personal  property ;  and,  when  Cobe  con- 
veyed to  Murphy,  the  latter  continued  to 
sell  such  part  of  the  personal  property  as  he 
could  dispose  of.  Cobe  and  Murphy  acted 
as  trustees  for  the  Assets  Realization  Com- 
pany, and  their  acts  may  be  regarded  as  the 
acts  of  that  company. 

Althoui^  the  Spencer  Judgment,  the  sale 
of  tracts  A  and  B  under  the  execution  Issued 
on  the  Spencer  Judgiuent,  and  the  sheriff's 
deed  to  Murphy,  are  referred  to  In  some  of 
the  ideadlngs  in  the  Instant  suit,  no  state- 
ment need  here  be  made  of  the  facts  Involved 
In  the  stierllTs  deed  to  Murphy  for  the  reasou 
that  a  complete  account  of  that  transaction 
may  be  found  In  tbe  opinion  which  we  have 
this  day  rendered  holding  that  tbe  sheriff's 
deed  is  void.  Kllminating  all  that  is  said 
about  the  sheriff's  deed  to  Murphy,  we  can 
now  attempt  to  give  the  substance  of  the 
numerous  pleadings  as  we  find  them  In  170 
printed  pages  of  the  abstract. 

Tbe  plaintiff  Brayton  &  Lawbaugh,  Limit- 
ed, alleges  that  It  commenced  an  action 
against  the  Monarch  Lumber  Company  of 
Oi-egon  on  August  13,  1013,  and  on  that  day 
attached  tract  A,  and  that  on  Decembei'  a, 
1913,  the  action  culminated  In  a  judgment 
and  order  of  sale  of  attached  proi;>erty ;  that 
the  Monarch  Liunber  Company  of  Oregon 
owed  more  than  half  a  million  dollars  to  dif- 
ferent persons,  firms,  and  corporations  in- 
cluding an  indebtedness  of  $200,000  to  the 
Assets  Realization  Company;  that  tbe  Mon- 
arch Lumber  Company  of  Oregon,  the  Assets 
Realization  Companyi-WiUlam  W.  Crawford, 
and  Ira  M.  Cobe  entered  into  a  conspiracy 
to  give  the  Assets  Realization  Company  a 
preference  and  to  defraud  the  other  creditors; 
that  in  pursuance  of  such  conspiracy  the 
notes  and  mortgage  were  given  for  $300,000 ; 
and  that  consequently  the  excess  above  $200,- 
000  Is  usurious  and  fraudulent.  The  com- 
plaint also  alleges  that  in  furtherance  of  the 
conspiracy  to  defraud  creditors  the  Monarch 
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Lumbar  Cmnpany  of  Oregon,  the  Assets  Real- 
ization Company,  Ira  U.  Cobe.  and  WiUlam 
W.  Crawford,  caused  the  Mbnardi  Lmnber 
Gonpany  of  Maioe  to  be  organised,  uid  then 
-caused  the  assets  ot  the  M(»iarc9i  Lumber 
Company  of  Oregon  to  be  transferred  to  the 
Monarch  Lumber  Ccmipnny  of  Maine.  The 
plaintUr  also  charges  that  the  deed  and  bill  of 
eale  to  Cobe  were  made  for  the  purpose  of  de- 
frauding the  creditors  of  the  Monarch  Lum- 
ber Company  ot  Oregm.  Hhe  oomlflalnt  con- 
4dudes  witti  a  prayer  Air  the  annollment  of 
the  deeds  and  bills  of  sale^  a  cancellation  of 
the  mortgage  and  of  the  notes  held  by  the 
Assets  Realisation  Company,  and  that  the 
amount  of  its  claim  be  ascertained  and  re- 
duced to  a  general  Instead  of  a  preferred 
claim  against  the  Monarch  Lumber  Company 
of  Or^on,  and  for  an  accounting  by  Cobe, 
Murphy,  Crawford  and  the  Assets  Realization 
Company. 

The  answering  defendants  are  W.  T.  PaJ- 
ton,  who  obtained  a  judgment  against  the 
Monarch  Luml)er  Company  of  Oregon  on 
Beptember  5,  1913,  John  Bjelik,  a  judgment 
•creditor  of  the  Monarch  Lumber  Company  of 
Oregon,  William  W.  Crawford,  individually 
und  as  trustee,  the  Monarch  Limiber  Com- 
pany ot  Oregon  and  the  Monarch  Lumber 
Gmupany  of  Maine,  and  the  Asseta  Realiza- 
tion Company.  The  answer  which  Crawford 
filed  to  the  complaint  la  a  denial  of  the  charge 
of  conspiracy  and  a  recital  by  way  of  admis- 
sions and  allegations  of  the  execution  of  the 
mortgage  to  him.  His  prayer  la  for  a  dis- 
missal of  the  complaint. 

The  Assets  Realization  Company  answered 
the  complaint  by  alleging  that  the  Monarch 
Lumber  Company  of  Oregon  executed  the 
notes  and  mortgage  for  the  purpose  of  fund- 
ing Its  Indebtedness;  that  the  David  Invest- 
ment Company  agreed  to  purchase  the  notes 
and  to  pay  $264,000  cash  and  allow  a  credit 
of  $36,000  on  an  Indebtedness  of  approximate- 
ly $57,000  then  owing  from  the  Monarch  Lum- 
ber Company  of  Oregon  to  the  David  Invest- 
ment Company;  that  the  Monarch  Lumber 
Company  of  Oregon  was  a  going  concern  own- 
ing property  worth  $500,000 ;  that  the  trans- 
fers to  the  Monarch  Lumber  Company  of 
Maine  were  not  made  for  the  purpose  of  de- 
frauding creditors,  but  that  they  were  made 
with  the  consent  of  the  creditors  and  for  the 
avowed  purpose  of  providing  means  for  the 
payment  of  the  creditors;  that  the  transfers 
to  Cobe  were  not  made  In  discharge  of  the 
notes  held  by  the  Assets  Realization  Compa- 
ny, but  they  were  executed  for  the  purpose  of 
putting  Cobe  In  possession  of  the  property 
as  an  agent  of  Crawford,  the  trustee  who 
held  the  mortgage;  and  that  accordingly 
Cobe  took  possession,  cared  for  the  property, 
and  from  time  to  time  sold  personalty,  using 
the  proceeds  to  pay  expenses.  The  prayer 
Is  that  the  complaint  be  dismissed. 

The  Monarch  Lumber  Company  of  Oregon 
and  the  Monar^  Lumber  Company  of  Maine 
joined  In  an  answer  which  concludes  with  a 
prayer  for  Um  dlunlssal  of  the  complaint. 


W.  T.  Fatton  and  John  BJelik  eadi  flled  an 
answer  and  a  cros8-c<Hnplalnt  *  Patton  se- 
cured a  judgment  for  $803.95  against  the 
Monarch  Lamber  Company  of  Oregon.  The 
jndgmoit  waa  docketed  on  Septanber  5, 1913, 
and  an  execution  was  issued,  and  tracts  A 
and  B  were  sold  on  November  17.  1913.  by 
(he  sheriff  to  W.  T.  Fatten  for  $887.68.  The 
sale  was  omflrmed  on  December  24, 1913,  and 
on  December  26,  1914,  a  8lieriff*B  deed  waa 
delivered  to  nitton,  and  the  inBtrument  was 
recorded  «i  January  28,  1915.  Bjelifc  recov- 
ered a  judgmrait  tor  $3,084.66  against  the 
Monarch  Lumber  Company  of  Oregon  ca 
June  Sty^  1913,  for  an  injury  whldi  waa  sus- 
tained on  Deoembw  26, 1912. 

The  answer  and  cross-complaint  interposed 
by  Pattou  redtea  the  judgment  recovered  by 
him,  the  sale  of  tracts  A  and  B  on  the  execu- 
tion issued  upon  his  judgment,  and  the  de- 
livery of  the  sheriff's  deed  to  him.  Fatton 
then  avers  that  the  Monarch  Lumber  Com- 
pany of  Or^on  and  the  Assets  Realization 
Company  agreed  that  the  former  would  con- 
vey Its  assets  to  the  latter  in  satisfaction  of 
the  indebtedness  owing  from  the  lumber 
Company  and  that  the  agreement  waa  car- 
ried out  by  the  transfer  to  the  Monarch  Lum- 
ber Company  of  Maine,  which  in  turn  con- 
veyed to  Cobe,  who  held  as  a  trustee  for  the 
Assets  Realization  Company.  The  prayer  la 
that  Patton  be  deemed  to  be  the  owner  of 
tracts  A  and  B  freed  from  any  claim  of  the 
Assets  Realization  Company  or  its  agents 
Cobe  and  Murphy. 

The  Monarch  Lumber  Company  of.  Oregon 
and  the  Monarch  Lumber  Company  of  Maine 
joined  In  an  answer  to  the  Patton  crose-com- 
platnt,  by  alleging  that  the  conveyances  from 
the  former  to  the  latter  company  were  with 
the  consent  of  the  creditors  of  the  Monarch 
Lumber  Company  of  Oregon;  and  that  the 
transfers  to  Cobe  were  as  further  security 
for  the  notes  held  by  the  Assets  Realization 
Company. 

William  W.  Crawford  and  the  Assetv  Real- 
ization Company  joined  in  an  answer  to  the 
Patton  cross-complaiut  This  answer  repeats 
the  clolm  that  the  conveyances  to  the  Mon- 
arch Lumber  Company  of  Maine  were  made 
with  the  consent  of  the  creditors  of  the 
Monarch  Lumber  Company  of  Oregon  and 
that  the  property  was  then  transferred  to 
Cobe  as  further  security  for  the  notes  owned 
by  the  Assets  Realization  Company.  A  com- 
plete account  la  given  of  their  version  of  the 
execution  of  the  notes  and  mortgage,  the  in- 
dorsements made  upon  the  paper,  and  the 
acquirement  of  the  notes  by  the  Assets  Re- 
alization Company. 

The  answer  and  cross-complaint  submitted 
by  Bjellk  is  much  like  the  answer  and  croe»- 
complaint  submitted  by  Fatton,  and  yet  there 
are  some  differences  between  the  two  plead- 
ings. Bjellk  pleads  his  judgment  against 
the  Monarch  Lumber  Company  of  Oregon. 
He  alleges  that  the  notes  and  mortgage  were 
given  for  a  bonus  of  $36,000  and  that  they 
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an  lumrlons;  timt  In  1913  the  .Bfonarcb 
Lumber  Ck)iiipany  of  Oregon  was  hopelessly 
insolvent;  that  Cobe,  the  Assets  Realization 
Company,  and  the  Monarch  Lumber  Company 
of  Oregon  caused  the  Monarch  Lumber  Com- 
pany of  Maine  to  be  created  so  that  it  conld 
take  OTer  all  the  assets  of  the  Monarch 
Lnmber  Company  of  Oregon  under  a  plan  of 
reorganization  which  contemplated  the  sale 
of  stock  to  be  issued  by  the  Monarch  Lumber 
Company  of  Maine  and  the  application  of  the 
proceeds  of  such  sale  to  the  claims  of  credi- 
tors of  the  Monarch  Lumber  Company  of 
Oregon;  that  the  assets  were  all  conveyed  to 
Cobe  before  any  sales  could  be  made  of  the 
stock  Issued  by  the  Monarch  Lnmber  Com- 
pany of  Maine;  and  that  the  conveyances 
as  actually  made  to  the  Monarch  Lumber 
Company  of  Maine  and  to  Cobe  were  in 
fraud  of  the  creditors  of  the  Monarch  Lum- 
ber Company  of  Oregon.  This  pleading  prays 
that  the  conveyances  to  the  Monarch  Lumber 
ComiMiDy  of  Maine  and  to  Cobe  be  declared 
to  hare  been  made  to  defraud  the  creditors 
of  the  Monarch  Lumber  Company  of  Oregon ; 
that  tracts  A  and  B  and  the  remaining  per- 
sonalty be  decreed  to  be  the  property  of  the 
Monarch  Lumber  Company  of  Oregon;  that 
Cobe,  Murphy,  and  the  Assets  Realization 
Company  be  required  to  account  for  the  mon- 
eys received  by  them  from  the  sales  of  lum- 
ber and  other  property;  and  that  a  receiver 
be  appointed. 

The  Monarch  Lumber  Company  of  Oregon 
and  the  Monarch  Lumber  Company  of  Maine 
answered  BJellk  by  reiterating  the  allega- 
tions made  by  them  in  other  pleadings  to  the 
efTecf  that  the  transfers  to  the  Monarch 
Lnmber  Company  of  Maine  and  to  Cobe  were 
made  with  the  consent  of  the  creditors  and 
that  Cobe  took  Qie  pnqwrty  as  ftirther  se- 
carity. 

The  answer  of  the  Assets  Beallzatioa  Com- 
pany and  Crawford  Is  much  like  their  an- 
swer  to  the  Patton  cross-complalnt.  They 
aver  that  the  coaveyances  received  by  the 
Monarch  Lumber  Company  of  Maine  and  by 
Cobe  were  executed  with  the  consent  of  the 
creditors  and  that  Cobe  took  po^esslon  o£ 
the  pn^rty  as  agent  for  William  W.  Craw- 
ford, die  trustee,  and  the  Assets  Realization 
Company,  the  owner  of  the  notes,  and  for  the 
purpose  of  enabling  him  to  dispose  of  such 
portltms  of  the  iwrsonalt?  as  were  not  re- 
quired in  the  maintenance  of  the  mortgaged 
^perty  and  to  use  the  proceeds  of  sale  for 
the  care,  protection,  and  maintenance  of  the 
rematnlng  prc^rty. 

After  this  suit  had  been  commenced  and 
during  its  pendency,  on  the  separate  motions 
of  Bjellk  and  Patton  the  court  appointed  a 
receiver  to  take  charge  of  all  the  property 
involved  in  this  suit. 

A  trial  resulted  In  a  decree  annulling  the 
deeds  to  the  Monarch  Lumber  Company  of 
Maine,  the  deed  to  Cobe,  and  the  deed  to 
Murphy;  declaring  that  the  BJellk  Judgment 
Is  a  vaUd  Una  on  tracts  A  and  B  and  that 


the  Bray  ton  &  Lawbaogh,  Limited,  Judgment 
is  a  lien  upon  tract  A;  and  adjudging  that 
W.  T.  Patton  owned  tracts  A  and  B  free 
from  claims  on  the  part  of  the  Monarch  Lum- 
ber Company  of  Oregon,  the  Monarch  Lum- 
ber Company  of  Maine,  Ira  M.  Cobe,  and 
Grayson  M.  P.  Murphy,  but  subject,  however, 
to  the  Judgment  liens  in  favor  of  Bjelik  and 
Brayton  A  Lawbaugh,  Limited.  The  decree 
also  gives  certain  directions  to  the  receiver. 
Although  the  trial  court  foimd  that  the  trans- 
actions between  the  Monarch  Lumber  Com- 
pany of  Oregon,  the  David  Investment  Com- 
pany, Lester  W.  David,  and  the  Assets  Re- 
alization Company  constituted  a  loan  of  mon- 
ey by  the  Assets  Realization  Company  to  the 
Monarch  Lnmber  Company  of  Oregon,  yet  no 
express  reference  is  made  In  the  decree  to 
the  notes  or  mortgage.  The  Assets  Realiza- 
tion Company,  William  W.  Crawford,  In- 
dirldnally  and  as  trustee,  the  Monarch  Lum- 
ber Company  of  Oregon,  and  the  Monarch 
Lorober  Company  of  Maine  appealed. 

Wirt  Minor  and  O.  A.  Neal,  bollk  of  Port- 
laud  CTeal,  Mlnw  &  Winfiree  and  WHaoUt 
Neal  &  Bossnmn,  all  of  Portland,  <»i  ttie 
brief),  for  appellants.  Hugh  Mtutgomery,  vt 
Portland  (Piatt  &  Piatt,  of  Portland,  ca  the 
brief),  for  reQwndent  Brayton  &  Lawbangh, 
Limited.  J.  W.  Kaste,  of  Pcartland.  for  re- 
spondent Patton.  J.  W.  Kaste  and  Maurice 
W.  S^ts,  both  of  Portland,  for  respondoit 
BJellk.. 

HARRIS,  J.  (after  stating  the  fkcts  as 
above).  In  the  final  analysis,  the  contest  here 
as  In  ttie  Murphy  suit,  Is  one  between  Judg- 
ment creditora  on  the  <me  side  and  the  Assets 
Realisation  Company  ou  the  oUier.  Our  opin- 
ion in  the  Murphy  suit  disposed  of  the  Ques- 
tlMU  arlsing  out  of  the  Spenoer  Judgment,  and 
hence  the  instant  proceeding  may  be  regard- 
ed as  the  complement  of  the  Murphy  suit,  for 
this  contest  Involves  the  remaining  phases 
of  the  litlgaUon  between  (he  parties.  Since 
it  was  determined  In  the  Murphy  suit  that 
the  sherUTs  deed  to  Murphy  was  void,  it 
fcdlows  Uiat  the  Assets  Realization  Cmnpany 
must  now  rest  its  claims  upon  the  notes  and 
mortgage  and  the  convinces  to  Cobe  and 
MurphV.  It  must  be  remembered  that  Che 
notes  and  mortgage  were  executed  in  Septem- 
ber, 1911,  and  hence  are  prior  to  the  respec- 
tive judgments  obtained  by  BJelik  on  June- 
30,  1913,  by  Patton  on  September  6,  1913. 
and  by  Brayton  &  Lawbaugh,  Limited,  oa, 
December  8,  1913.  Throughout  the  discus- 
sion It  must  be  kept  in  mind  that  Crawford- 
Is  merely  a  trustee  holding  the  mortgage  for 
the  benefit  of  the  owner  of  the  notes,  and  that 
both  Cobe  and  Murphy  at  all  times  stood 
In  the  position  of  agents  and  trustees  for  the 
Assets  Realization  Company.  For  all  practi- 
cal purposes  the  transfers  to  Cobe  and  the- 
ccmveyances  to  Murphy  were  transfers  and 
conveyances  to  the  Assets  Realization  Com- 
pany. The  main  questions  yet  to  be  decidedi 
relate:  (1)       the  Indebtedness  representeA 
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by  the  notes  and  mortgage;  (2)  to  the  validi- 
ty  and  effect  of  the  deeds  and  bill  of  sale  to 
the  Monarch  Lumber  Company  of  Maine  and 
the  subsequent  transfers  to  Cobe  and  Murphy: 
and  (3)  the  validity  of  the  appointment  of  the 
receiver.  These  three  questions  will  be  dis- 
cussed in  the  order  named. 

[1]  The  Inquiry  concerning  the  notes  and 
mortgage  necessarily  Inrolves  a  statement  of 
the  relationships  between  the  persons  and 
corporations  dealing  with  the  paper,  as  well 
as  the  financial  condition  of  the  maker  of 
the  notes.  The  Monarch  Lumber  Company 
of  Oregon  had  completed  a  modem  sawmill 
plant;  and,  while  the  evidence  fails  to  dis- 
close the  exact  amount,  we  infer  from  the 
scattered  references  In  the  transcript  of  the 
evidence  and  from  statements  in  the  briefs, 
that  the  company  owed  about  f250,000.  The 
liunber  company  did  not  own  any  timber; 
and  hence,  being  heavily  in  debt  and  with- 
out l<^s  to  saw,  It  became  necessary  to  pro- 
cure money  so  that  It  could  not  only  pay  Its 
existing  Indebtedness  but  could  also  operate 
the  mill.  The  David  Investment  Company 
was  a  Washington  corporation  capitalized  at 
12.000,000  with  a  paid-up  capital  of  about 
91,600,000.  Lester  W.  David  owned  about 
three-fourtha  of  the  stock  Issued  by  the  Davii 
Investment  Company  and  was  the  president 
of  it  Lester  W.  David  was  also  the  president 
of  the  Monarch  Lumber  Oompany  of  Oregon. 
The  David  iDvestment  Cranpany  owned  about 
three-fourths  the  stock  Issued  by  the  Hon- 
ardi  Lumber  Oompany  of  Oregon;  and  there* 
fore  Lester  W.  David  was  for  all  practical 
purposes  the  owner  d  both  cmnpanles,  since 
be  owned  Uiree-fourttas  of  the  stock  of  the 
David  Investment  CtHnpany  and  that  oom- 
pany In  torn  owned  about  three-fburths  of 
the  stock  ct  the  Monarch  Lumber  Company 
of  Or^n.  The  David  Investment  Company 
had  advanced  maaeys  ttom  time  to  time  to 
the  Monarch  Lumber  Cominny  (rf  Or^con. 
and  the  latter  owed  the  former  company 
about  957,000.  An  offlcer  and  stoddiolder  of 
the  David  Investment  Company  went  to 
Chicago  and  Intwvlewed  the  Assets  Reallza* 
tUm  Company  about  a  loan.  He  was  followed 
Lester  W.  Da^d,  who,  uptm  his  arrival 
In  Chicago,  conducted  the  negotlatioDs  with 
tlie  Assets  Realisation  Company.  Olie  nego* 
ttatlons  continued  for  several  weeks.  The 
Assets  Beallsatlon  GcMnpany  sent  an  apprais- 
er to  Or^n  to  Inspect  and  report  upon  the 
holdings  of  the  Mcmarch  Lumber  Oompany 
of  Oregon;  and,  after  Inspecting  the  prop- 
erties and  examining  the  books  of  the  lumber 
cmnpany  and  those  of  the  David  Investment 
Company,  he  rcvorted  to  the  Assets  Realisa- 
tion Company,  giving  the  result  of  his  exam- 
tnation  and  stating  ttaat  the  property  would 
probably  sell  at  quick  sale  for  (500,000,  and 
that  -the  David  Investment  Company  was  a 
creditor  of  the  Monarch  Lumber  Company  of 
Oregon. 

The  notes  and  mortgage  were  prepared  tai 
August,  1911,  are  dated  September  1,  1911, 
and  were  nertited  tm  or  before  S^jitember 


le,  1011.  -Under  date  of  September  18,  1911, 
the  David  Investment  Company  by  Lester  W. 
David,  Its  president,  addressed  a  letter  at- 
tested by  its  treasurer  to  the  Monarch  Lum- 
ber Company  of  Or^on,  saying  that  the 
David  Investment  Company  agreed  to  pur- 
chase the  lumber  company's  12  notes  for  $25,- 
000  each  dated  September  1, 1911,  and  would 
pay  for  the  notes  by  giving  (204,000  in  cash 
and  crediting  (36,000  on  the  indebtedness 
owing  to  the  writer.  At  the  bottom  of  this 
letter  was  written:  "Accepted,  Monarch 
Lumber  Company  of  Oregon,  by  Lester  W. 
David,  Its  President." 

Under  date  of  S^tember  19,  1911,  the  Da- 
vid Investment  Company,  by  Its  president. 
Lester  W.  David,  addressed  a  letter  to  the 
Assets  Realization  Company,  reciting  that 
the  writer  had  undertaken  to  purchase  from 
the  Monarch  Lumber  Company  of  Oregon  Its 
12  promissory  notes  and  that  It  had  agreed 
to  pay  cash  and  credits  for  tbe  notes,  and 
offering  to  sell  the  paper  to  the  Assets  Reali- 
zation Company.  The  letter  was  accompa- 
nied by  a  copy  of  the  letter  which  had  been 
addressed  to  tbe  Monarch  Lumber  Company 
of  Oregon.  A  meeting  of  the  board  of  direc- 
tors of  the  Monarch  -  Lumber  Company  of 
Oregon  was  held  on  September  9, 1911,  and  a 
resolution  was  passed  authorizing  the  presi- 
dent and  secretary  to  execute  the  12  notes 
and  mortgage.  A  meeting  of  the  board  of 
directors  of  tbe  David  Investment  Company 
was  held  on  S^tember  19,  1911,  and  a  reso- 
lution was  adopted  authorizing  the  president 
and  treasurer  of  tbe  company  to  execute  up- 
on the  back  of  each  of  the  12  notes  a  guar- 
anty of  the  indebtedness  evidenced  by  the 
paper.  Both  letters  signed  by  the  David  In- 
vestment Company,  as  well  as  tbe  resolution 
passed  by  the  board  of  directors  of  the  Mon- 
arch Lumber  Company  of  Oregon  and  the 
resolution  adopted  by  the  board  of  directors 
of  the  David  Investment  Company,  were  pre- 
pared by' Jacob  Levin,  tbe  attorney  for  the 
Assets  Realization  Company.  The  David  In- 
vestment Company  received  a  check  from 
the  Assets  Realisation  C«npany  on  Septem- 
ber 26, 1911,  for  tbe  sum  of  (263,478.06,  which 
was  immediately  deposited  In  a  Chicago 
bank.  At  the  request  of  Lester  W.  David, 
the  Chicago  bank  transmitted  the  amount  by 
wire  to  a  bank  In  Portland,  Or.,  where  the 
sum  of  (268,473.06  was  deposited  on  Septem- 
ber 27,  1911,  to  the  credit  of  the  Monarch 
Lumber  Oompany  of  Oregon.  On  the  same 
day,  September  27,  1911,  according  to  a  cer- 
tificate sworn  to  on  September  29,  1911,  by 
the  accountant  of  the  Monarch  Lumber  Com- 
pany of  Oregon,  an  entry  was  made  upon  tbe 
books  of  the  Monarch  Lumber  Company  of 
Or^n  crediting  tbe  David  Investment  Com- 
pany  with  (263,473.06  cash  to  apply  upon  the 
notes  which  had  been  charged  to  the  David 
Investment  GOmpaay,  and  the  further  sum  of 
(36,526.94  was  entered  upon  the  books  of  tbe 
Monarch  Lumber  Company  of  Oregon  to  the 
account  ct  tlie  David  Investment  G^pany. 
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Tba  charge  made  by  Brayton  &  Lawbao^, 
Limited,  Id  its  complaint,  tbat  tbe  Monarch 
Lumber  Company  of  Oregon  owed  the  Assets 
ReaUaation  Company  only  abont  $200,000  and 
that  tEe  ttoterf  and  mortgage  were  given  for 
the  purpose  of  preferring  the  Assets  Realisa- 
tion Company  and  to  defraud  other  creditors, 
Is  disproved  by  the  eTld«kce.  Neither  Les- 
ter W.  David  nor  tbe  Mraurch  Lnmb^  Com- 
pany of  <h^n  nor  Oie  David  Investment 
Company  had  ever  dealt  with  the  Assets  Real- 
isation Company  prior  to  the  negotiations 
whicb  resulted  In  the  execution  of  the  notes 
and  mortgage.  The  Monarch  Lumber  Compa- 
ny of  Oregon  owed  about  a  quarter  of  a  mil- 
lion dollars  and  It  was  without  means  with 
which  to  operate  Its  sawmill.  As  the  owner 
ot  most  at  the  stock  of  the  lumber  company, 
the  David  InveMmoit  Company  was  neceasa* 
rlly  interested  in  procuring  moo^  with  ^ich 
to  pay  the  indebtedness  of  the  M<march  Lum- 
ber Company  of  Oregon;  and,  as  the  owner  of 
most  of  the  stock  ot  the  David  Inveatmrat 
Company.  Lester  W.  David  was  desirous  of 
securing  funds  for  the  Monarch  Lumber  Com- 
pany of  Or^on.  The  David  Investment 
Company  was  a  bona  fide  creditor  of  the 
Monarch  Lumber  Company  of  Oregon  to  tbe 
amount  of  about  ¥57,000.  Every  dollar  r^ 
reseuted  by  the  face  of  the  notes  was  re- 
ceived by  the  Monarch  Lumber  Company  of 
Oregon,  because  it  received  9268,473.06  in 
cash  and  was  credited  with  936,526.94  on  Its 
IndebtedneM  to  the  David  Investment  Com- 
pany. These  notes  and  the  mortgage  were 
executed  for  tbe  purpose  of  obtaining  funds 
with  which  to  pay  creditors  and  not  for  the 
purpose  of  defrauding  them.  Tbe  money  le- 
celved  on  these  notes  was  In  fact  nsed  to 
pay  the  then  existing  indebtedness  and  so  far 
as  disclosed  by  the  record  every  creditor  was 
paid  In  full  with  the  single  exception  of  the 
Da%'id  Investment  Company.  The  indebted- 
ness represented  by  the  notes  and  mortgage 
is  free  from  fraud.  Illegality,  or  taint,  unless 
it  can  be  said  tbat  they  are  Infected  with 
usury. 

[2]  The  notes  and  mortgage  are  assailed, 
particularly  by  BJellk,  on  the  ground  that 
they  ere  usurious.  However,  we  do  not  deem 
it  necessary  in  this  suit  to  determine  wheth- 
er the  Assets  Realization  Company  was  a 
usurer.  The  notes  and  mortgage  either  are 
or  they  are  not  usurious  papers.  If  they  are 
not  usurious,  then  the  Assets  Realization 
Company  holds  a  prior  lien  on  tracts  A  and 
B  because  BJelik,  th^  plaintiff,  and  Patton 
are  subsequent  Judgment  creditors.  If,  on 
the  other  hand,  tbe  notes  and  mortgage  are 
■usurious,  nevertheless  they  are  SDperlor  to 
tbe  subsequent  judgments  for  the  reason 
that  usury  nether  discharges  tbe  debtor  from 
the  payment  of  tbe  debt  nor  releases  tbe  land 
from  tbe  lien  of  the  mortgage. 

The  statute  which  prohibits  usury  also  fli- 
es tbe  penalty  to  be  imposed  upon  the  usu- 
rer.  8ecttoD  60ao,  Ll  O.'  L.,  reads  thus: 


"If  It  shall  be  ascertained  in  any  suit  brought 
on  any  contract  that  a  rate  oi  interest  has  been 
contracted  for  greater  than  is  auUiorised  by 
this  chapter,  either  directly  or  indirectly.  In 
money,  property,  or  other  valuable  thing,  or 
tbat  aoy  gift  or  donation  of  money,  property, 
or  other  valuable  thing  has  been  made  or  prom- 
Ised  to  be  made  to  a  lender  or  creditor,  or  to 
any  peraon  for  him,  directly  or  indirectly,  either 
by  the  borrower  or  debtor,  or  any  person  for 
'  him,  the  design  of  which  is  to  obtain  for  monsy 
so  loaned  or  for  debts  due,  or  to  become  due 
a  rate  of  interest  greater  than  that  specified 
by  the  provisions  of  this  chapter,  the  same  shall 
be  deemed  usurious,  and  ahaU  work  a  forfeiture 
of  the  entire  debt  ao  contracted  to  the  school 
fund  ot  the  county  where  such  suit  1b  brought. 
The  conrt  In  which  such  suit  is  prosecuted  ahall 
render  judgment  for  the  amount  ot  the  original 
sum  loaoed  or  the  debt  contracted,  without  in- 
terest, against  the  defendant  and  in  favor  of 
the  state  of  Oregon,  for  the  use  of  the  common 
school  fnnd  of  said .  county,  and  against  the 
plaintiff  for  costs  ot  aoi^  whether  snch  suit  be 
contested  or  not." 

It  will  be  obeyed  that  the  statute  does 

not  cancel  the  debt.  The  debtor  is  not  re* 
lleved  from  liability  to  pay.  although  the 
amount  whldi  he  may  be  oUlged  to  pay  Is 
reduced  to  the  original  cum  loaned  without 
interest.  The  debtor  is  compelled  to  pay  by 
force  of  a  judgment  against  him  and  In  fa- 
vor ot  the  state  of  Oregon  for  the  use  of 
the  common  school  fund  of  the  county.  The 
very  drcnmstanoe  that  a  Judgment  is  pro* 
vided  for  of  itself  necessarily  Imirtles  that 
the  debt  is  not  canceled.  The  mortgage  se* 
cures  and  is  Incident  to  the  debt,  and  con- 
sequently, when  the  debt  Is  forfeited  to  the 
state,  the  forfeiture  carries  tbe.  mortgage 
with  the  debt  Chapman  v.  State,  5  Or.  432, 
436.  No  payments  have  been  made  on  any 
of  the  notes  except  interest  to  September, 
1912,  and  hence  the  maker  of  the  notes  Is 
still  a  debtor.  If  the  contracts  are  not  usu- 
rious, the  lien  of  the  mortgage  gives  the 
holder  of  the  notes  the  right  to  be  paid 
9300,000  with  interest  from  September,  1912, 
before  payment  of  the  subsequent  Judg- 
ments ;  and,  even  though  the  notes  are  taint- 
ed with  usury,  the  mortgage  nevertheless 
gives  the  amount  secured  by  It  priority  over 
the  subsequent  Judgments.  The  debtor  can- 
not be  freed  from  liability,  nor  can  tbe  mort- 
gage be  canceled  so  as  to  reduce  the  notes 
to  the  rank  of  unsecured  claims;  and  hence, 
for  the  purpose  of  this  suit,  it  is  Immaterial 
whether  tbe  notes  are  or  are  not  usurious, 
and  for  that  reason  we  do  not  attempt  to 
determine  whether  the  statute  against  usury 
has  been  violated. 

[3]  Tbe  object  of  this  suit  Is  to  annul  the 
deeds  and  bills  of  sale  conveying  the  assets 
of  the  Monarch  Lumber  Company  of  Oregon 
and  to  defeat  ot  to  reduce  the  amount  and 
rank  of  the  notes  and  mortgage.  Neither 
the  Assets  Realization  Company  of  Oregon 
nor  Crawford  seeks  a  foredosnre  of  die 
mortgage.  Hie  holdo-  of  the  notes,  tbe  trus- 
tee, and  the  lumber  companies  merely  ask 
for  a  dismissal  of  the  suit  ^Rils  is  not 
snc^  a  suit  as  is  contemplated  by  sectiCHi 
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6030,  L.  O.  L.,  and,  since  that  section  of  the 
Code  Is  the  measure  of  the  power  of  the 
court,  a  judgment  could  not  be  entered  In 
this  suit  in  favor  of  the  state  even  though 
it  be  assumed  that  the  notes  are  tainted 
with  usury.  See  Sujette  v.  Wilson,  13  Or. 
614.  621,  11  Pac.  267 ;  Hollada;  v.  Holladay, 
X&  Or.  523,  630,  11  Pac.  260,  12  Paa  821. 
Nor  do  the  Judgment  creditors  contend  that 
a  Judgment  on  the  notes  can  be  entered  In 
this  suit,  although  they  do  Insist  that  the 
contracts  are  usurious.  However,  we  do  not 
now  express  or  Intimate  any  opinion  con- 
cerning the  quality  of  the  notes.  The  char- 
acter of  the  paper  can  be  ascertained  when- 
ever a  suit  described  by  section  6030,  L.  O. 
Ih,  Is  brought  by  some  party. 

[4]  The  plaintiff  aver^  that  the  deeds  and 
bill  of  sale  to  the  Hcmarch  Lumber  Comiuny 
of  Maine  were  executed  pursuant  to  a  con- 
siAracy  to  prefer  die  Asaeto  Realisation 
Company  and  to  defraud  the  other  credltw& 
This  accusation  makes  it  necessary  to  re- 
late the  story  of  the  deeds  and  bill  of  sale. 
The  conveyances  smre  the  fruits  of  a  plan 
for  the  reorganisation  of  the  aflCalrs  of  the 
Monarch  Lumber  Company  of  Or^n;  uid, 
while  the  plan  itself  was  conceived  is  hon- 
esty, It  may  possibly  be  true  that  its  execu- 
tion was  corrupted  by  questionable  motives. 
When  the  Monarch  Lumber  Company  of 
Oregon  received  $268,478.06  in  cash  on  Sep- 
tember 27,  1911.  it  paid  all  lU  creditors,  ex- 
cept the  David  Investment  Company,  and 
resumed  the  operation  of  Its  sawmill.  The 
mill  was  nm  until  Febmary,  1918,  v^bm  It 
was  doaed  down  en  account  at  the  finan- 
cial amdltiflo  of  Oie  company.  A  large  float- 
ing Indebtedness  had  again  beoi  incurred, 
and  the  lumber  company  found  itself  owing 
apmroxlmately  $200,000  besides  the  Indebt- 
edness on  the  notes.  Interest  had  not  been 
paid  on  the  notes  since  September,  1912,  and 
the  principal  was  overdue.  The  Assets  Re- 
all8ati<m  Company  was  pressing  the  Mon- 
arch Lumber  Company  of  Oregon  for  the 
iwyment  of  the  notes  and  was  threatening 
foreclosure.  Funds  were  needed  to  pay  pre- 
miums on  insurance  and  taxes  were  unpaid. 
In  this  situation  a  reorganization  plan  was 
devised.  The  Monarch  Lumt>er  Company  of 
Maine  tiad  been  organised  in  1012  and  the 
amount  of  its  capital  stock  placed  at  $6,- 
000,000.  Even  as  early  as  1012  the  Monarch 
Lumber  Company  of  Oregon  was  known  to 
be  drifting  towards  financial  troubles.  At 
that  time  Lester  Y/.  David  and  another  per- 
son bad  an  option  on  a  large  body  of  tim- 
ber. David  planned  the  organlzatlcm  of  the 
Maine  company  with  the  purpose  of  trans- 
ferring the  option  on  the  timber  to  the  Mon- 
arch Lumber  0<»npany  of  Maine  so  that  it 
could  issue  bonds  on  the  faith  of  the  prop- 
erty conveyed  to  it  and  use  the  proceeds 
to  pay  for  the  timber  lands  and  also  to  pay 
the  creditors  of  the  Monardi  Lumber  Com- 
pany of  Oregon.  This  plan  was  never  con- 


snmmated ;  the  <H>tion  was  not  transferred ; 
stock  In  the  Maine  company  was  not  Is- 
sued ;  and  no  bonds  were  sold.  However,  the 
Maine  corporation  was  still  available  In  1913 
when  a  second  organisation  plan  was  con- 
ceived. 

The  second  plan  contemplated  that  all  the 
assets  of  the  Monarch  Lumber  Company  of 
Oregon  would  be  transferred,  subject  to  the 
$300,000  mortgage,  to  the  Monarch  Lumber 
Company  of  Maine  for  shares  of  stodc  to  be 
issued  by  the  Maine  company  in  payment 
for  the  assets  received  by  it,  and  that  the 
stock  so  issued  would  th^  be  sold  and  the 
proceeds  used  to  pay  the  creditors  of  the 
Monarch  Lumber  Company  of  Oregon.  The 
stockholders  of  the  Oregon  company  held  a 
meeting  on  March  26,  1913,  and  authorised 
the  transfer  of  Its  assets  for  $750,000  of  pre- 
ferred stock  to  the  Maine  company.  On  the 
same  day  the  board  of  directors  of  the  Ore- 
goiv  company  authorized  Its  president  to 
enter  into  an  agreement  which  was  after* 
wards  made  with  the  creditors  of  the  com- 
pany. This  agreement  is  dated  April  1, 1913, 
and  la  signed  by  creditors  holding  clalma 
which  aggregate  $190,187.57.  By  the  terms 
of  the  agreemrat  the  creditors  consent  to  a 
transfer  of  the  assets  ct  the  Oregra  company 
to  the  Maine  company  upon  condltimi  that 
the  $750,000  of  preferred  stock  to  be  Issued 
by  the  Maine  cmnpany  to  the  Oiegon  com- 
pany is  by  the  latter  company  bidwaed  In 
blank  and  deposited  with  a  trustee  named  by 
the  creditors  with  the  undwstanObig  that 
Lester  W.  ttevid  would  on  or  before  August 
1,  1918,  sell  ''enough  of  such  stock  deposited 
w>th  said  trustee  to  pay  In  full  the  daims" 
of  the  creditors.  It  may  be  added  in  passing, 
however,  that  ntither  the  plabitifr  nor  BJelik 
nor  Patton  slpied  this  agreement.  The  board 
of  directors  of  the  Monarch  Lumber  Com- 
pany of  Maine  held  a  meeting  on  June  24, 
1913,  and  formally  accepted  tbe  offer  of  the 
Oregm  company  to  convey  Its  asseta  tor 
¥760,000  of  the  preferred  stock  of  the  Maine 
company;  the  stock  to  he  delivered  to  the 
nominee  of  the  Oregon  company.  The  Mon- 
ardti  Iriunber  Company  of  Oregon  conveyed 
all  Its  prcq^erty  by  executing  the  two  deeds 
and  bill  of  sale  to  the  Mouasch  Lumber  Com- 
pany of  Maine,  and  the  latter  company  Is- 
sued $750,000  of  its  preferred  stock  and  de- 
livered it  to  a  committee  named  by  the  cKd- 
itors.  The  Maine  company  never  at  any  time 
owned  any  property  except  the  property  re^ 
ceived  by  It  from  the  Oregon  company.  None 
of  the  stock  turned  over  to  the  creditors' 
committee  was  ever  sold.  The  Assets  Realiza- 
tion Company  liad  been  insisting  upon  the- 
payment  of  the  notes.  On  July  30,  1913,  the 
very  day  when  the  deed  to  the  Oregon  Slough 
property  and  the  bill  of  sale  were  executed 
by  the  Oregon  company,  the  board  of  direc- 
tors of  the  Monarch  Lumber  Company  of 
Maine  held  a  meeting  and  adopted  a  resolu- 
tlMi  authorising  the  conv^ance  by  warranty 
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deed  of  all  tbe  mortgaged  propertr  to  Ira  M. 
Cobe  "in  full  payment,  release  and  dis- 
charge" of  the  notes  and  morteage. 

The  Assets  BeaUzatlon  Company  asserts 
that  It  refosed  to  accept  a  conveyance  of  the 
property  as  payment  of  the  indebtedness,  and 
it  claims  that  thie  deed  and  bill  of  sale  to 
Gobe  dated  September  4,  1913,  and  recorded 
September  0,  1913,  the  day  upon  which  the 
deed  made  by  the  Oregon  company  conveying 
the  Kooton  property  was  recorded,  were 
made  and  received  as  further  security  for 
tbe  notes  held  by  it  and  to  enable  It  to  dis- 
pose of  tbe  personal  property.  Although  we 
do  not  find  it  necessary  to  decide  whether  tbe 
conveyance  to  Cobe  constituted  an  attempt 
to  discharge  tbe  indebtedness  and  to  transfer 
title  to  bim  for  the  benefit  of  the  Assets 
RcalizatloB  Company,  we  do,  however,  call 
attention  to  the  fiict  that  there  Is  evidence  In 
tbe  record  about  an  agreement  to  reconvey 
to  the  Maine  Company  for  ^2,000,  interest 
and  ttcpenses;  and  It  will  be  noticed  that  this 
sum  exceeds  the  amount  that  would  be  due 
by  tbe  terms  of  the  notes.  None  ct  tbe  stock 
delivered  to  the  creditors'  committee  was 
erer  txAO.  No  attempt  was  made  by  Lester 
W.  David  to  sell  any  of  the  stock;  and,  in- 
deed, any  attempt  to  sell  stock  would  have 
been  futile  because  when  the  Maine  company 
deeded  to  Gobe  It  was,  so  far  as  shown  by  the 
recfHTds,  left  without  any  assets.  It  is  con- 
ceded that  no  ccmaideratlon  was  paid  to  the 
Maine  company  for  the  deed  and  bill  of  sale 
deUvered  hy  that  company,  nie  considera- 
tion for  the  deeds  and  bill  of  sale  executed 
bgr  tbe  Oregon  company  foiled  comitotely. 
The  Assets  Bealization  Company  had  luiowt- 
edge  of  tbe  dnmmstancea  and  purpose  of  the 
connTsncee  to  the  Ifolne  company.  The 
deed  and  bUl  of  sate  to  Cobe  were  made,  not 
only  without  authorization,  but  also  in  direct 
vkdatlon  of  tbe  <»ily  resolution  that  had  been 
adopted  by  Uie  Maine  company,  nie  Assets 
Realization  Company  does  not  assert  owner- 
ship by  virtue  of  the  Instruments  made  by 
the  Maine  company.  Moreover,  in  their  Iniet 
the  appellants,  when  referring  to  tbe  deeds 
from  tbe  Oregon  company  and  the  <me  from 
the  Maln^  company,  expreseiy  admit  that 
"all  parties  concede  tbat  they  are  not  valid*' 
as  deeds.  Neither  the  Monarch  Lumber  Com- 
^ny  of  Oregon  nor  its  creditors  consented 
to  tbe  transfers  to  Cobe.  The  craiveyances 
to  the  Maine  company,  to  Cobe,  and  to  Mur- 
phy were  pTOjperly  annulled  by  the  decree  ap- 
pealed from. 

[S]  Tbe  final  question  for  consideration 
arises  out  of  the  appointment  of  a  receiver. 
The  Assets  Bealization  Company  argues  that 
either  tbe  mortgagee  or  Its  alienee  was  in 
possession  of  the  property  when  the  receiver 
was  appointed,  and  that  tbe  court  could  not 
oust  the  mortgagee  or  Its  alienee  by  the  pro- 
cess of  appointing  a  receiver.  The  Assets 
Realization  Company,  through  Its  trustee, 
Cobe^  took  chai^ge  of  all  the  property  im- 


mediately upon  the  delivery  of  the  deed  and 
bill  of  sale  recorded  on  September  6,  1913. 
Cobe  and  his  successor,  Murphy,  rented  some 
of  the  prt^rty  and  from  time  to  time  sold 
lumber  and  other  personalty  and  used  tbe 
proceeds  to  pay  the  expenses  Incurred  in  car- 
ing for  the  property.  Tbe  third  amended 
complaint  was  filed  in  this  suit  in  November, 

1916,  and  the  decree  of  the  circuit  court  was 
not  rendered  until  May  2,  1917.  BJellk  filed 
a  motion  on  January  3, 1917,  and  Patton  pre- 
sented a  motion  on  January  17,  1917.  asking 
for  the  appointment  of  a  receiver.  The  mo- 
tions were  supported  by  affidavits,  and  the 
court  appointed  a  receiver  on  January  23, 

1917.  Among  the  findings  made  by  tbe  trial 
court,  and  npon  wbldi  the  final  decree  was 
rendered,  are  the  following: 

"This  court  now  finds  it  to  be  true  that  after 
the  trial  and  submission  of  this  cause,  and  while 
the  same  was  under  consideration  by  this  court, 
the  defendants  Cube,  Murph;,  and  Assets  Realiz- 
ation Company,  by  an  instrument  in  writing  exe- 
cuted and  entered  into  by  and  between  said  par- 
ties and  said  Lester  W.  David,  sold  and  transfer- 
red all  their  right,  title,  and  interest  in  and  to 
all  of  said  property,  unto  said  David,  at  the 
agreed  purchase  price  of  $180,000.  of  which 
amount  tbe  sum  of  $5,000  was  in  full  payment 
for  «aid  personal  property,  and  the  balance 
$175,000  was  in  full  payment  of  the  purchase 

f)rice  of  said  real  property,  to  be  paid  as  fol- 
owa:  $30,000  in  cash  upbn  execution  of  said 
instrument,  and  $25,000  yearly  thereafter  on 
August  1,  1917,  to  1920,  incluBive.  and  9^50,000 
on  August  1.  1^1,  with  interest  on  deferred 
payments  at  6  per  cent.  And  as  an  incident  to 
said  sale  of  said  property  said  Assets  Realizar 
tion  Company  agreed  to  have  defendant  Craw- 
ford, its  trustee,  release  said  mortgage,  or  to 
assign,  transfer,  or  set  over  said  trust  deed,  and 
the  notes  secured  thereby,  to  said  David  at  bis 
option ;  and  further  therein  agreed  to  and  did 
turn  over  and  deliver  possession  of  all  of  said 
property  to  said  David,  as  the  purchaser  tluve- 
of.  That  prior  thereto  said  David  had  caused 
the  Monarch  Mills,  a  corporation,  to  be  organ- 
ized under  the  laws  of  the  state  of  Oregon,  with 
a  capital  stock  of  $750,000  for  the  sole  and  ex- 
clusive purpose  of  selling  and  transferring  to 
said  corporation  all  of  his  right,  title,  and  in- 
terest, and  his  possession  in  and  to  all  of  said 
property  under  his  said  contract  of  purchase, 
as  herein  found ;  all  of  which  was  done.  That 
said  David  was  and  is  the  vice  president  of  said 
Monarch  Mills,  a  corporation,  and  owns  $440,- 
000  of  its  capital  stock,  and  Is  Its  controlling 
and  dominating  factor. 

"The  court  further  finds  that  thereupon  said 
MoDarch  Miils  entered  into  possession  of  said 
property,  claiming  to  be  the  owner  thereof,  and 
thereafter  exercised  acts  of  ownership  therein, 
and  did  thereafter  operate  said  electric  power 
plant  situate  on  said  property,  and  did  lease  the 
two  mills  thereon  situate  to  various  parties,  and 
did  erect  and  make  certain  improvements 
thereon. 

"The  court  finds  that  the  Assets  Realisation 
Company  was  not  in  possession  of  said  property 
as  mortgagee;  that  said  Crawford  was  not  in 
possession  of  said  property  as  trustee  under  said 
insti-ument ;  that  neither  said  Cobe  nor  Marphy 
were  in  possession  of  said  property  as  agents 
of  said  mortgagee  or  trustee ;  but  that  at  said 
time  said  Monarch  Mills,  a  corporation,  was  in 
possession  thereof,  as  the  reputed  and  assumed 
owner  of  said  proper^  under  its  said  contract 
of  purchase." 

If  it  be  assumed,  however,  for  the  purpose 
of  this  case,  that  tbe  mortgasee  wag  right- 


Digitized  by  Google 


0S6 


169  PACIFIC  BEPORTEB 


(Or. 


A1U7  In  poMeasloii  wben  ttie  oonrt  appointed 
a  receiver,  w  It  it  be  aaiumed  that  the  deed 
and  blU  ot  sale  to  Cbbe  tlgjitfaUy  transferred 
PfMaeadffli  to  tbe  mortgagee  and  that  the 
subsequent  poBsesslmi  of  the  Monarch  Mills 
was  tbe  poaaosflion  of  the  alienee  of  the 
mortgagee,  nerortheless  the  apptdntmmt  of 
a  receiver  was  warranted.  It  may  be  con- 
ceded that  the  general  role  la  that  a  mort- 
gagee  rightfully  In  possession  of  mortgaged 
prc^rty  cannot  be  oosted  by  the  appointment 
of  a  receiver  at  the  instance  of  the  mortgagor 
or  one  claiming  under  the  mortgagor  with- 
out first  paying  or  tendering  the  amount  due 
on  the  mortgage  debt ;  bat  this  rule  like  most 
general  rulea  has  its  exceptions.  If  the  mort* 
gagee  Is  conmiltting  waste  and  is  insolvent, 
equitable  relief  may  be  necessary.  Brundage 
V.  Home  Sar.  ft  Loan  Ass'n,  11  Wash.  277, 
39  Fac  866;  BoUes  Agt  v.  Duff,  35  How. 
Prac.  (X.  Y.)  48L 

Attached  to  the  Mil  of  sale  signed  by  the 
MonanA  Lumber  Company  of  Oregon  on 
July  30.  1918,  is  an  inventory  showing  the 
value  of  its  asseta.  The  total  assets  are 
ai^ralaed  in  the  Inventory  at  11,078.063.60, 
the  pn^rty  accounts  are  fixed  at  ¥778,093.- 
96,  and  the  buildings  and  machinery  are  list- 
ed at  f766,88&lG.  Undw  date  of  Febmary  l. 
1912,  the  Assets  Reallaatioo  Company  pre- 
pared and  sent  to  its  customers,  to  .induce 
them  to  imrchase  the  notes  acquired  In  Sep- 
tember. 1911,  a  drcylar  which  among  other 
things  declares  that  the  financial  statement 
of  the  Or^^  company  "as  of  November  1. 
1911,'*  shows  the  mlllaite,  sawmill,  plants 
complete,  and  equipment,  and  the  Kenton 
property  to  be  worth  $815,390.63;  and  that 
'our  timber  expert  states  that  the  sawmill 
property,  equipment,  and  real  e^te  are 
worth  $375,000  at  quick  sale;  and  that  the 
ratire  property  of  the  company  could  be  dla- 
poaed  of  witbin  60  days  for  $500,000."  At 
the  trial  in  June,  1916,  Lester  W.  David  tes- 
tified that  in  his  oplniMi  the  mill  property 
tras  not  reasonably  wwth  more  than  $175,000 
at  that  Umt.  The  Monardi  Lumber  Company 
of  Oregon  la  hopelessly  insolvent;  the  Mon* 
arch  Lumber  Cmnpany  of  Maine  has  no  prop* 
erty  and  exists  In  name  only ;  prlM  to  June 
1916,  the  Aaaeta  Beallzatlon  Gnnpany  had 
met  with  finani^  reverses,  its  CAicago  office 
was  closed,  and  Its  affairs  were  placed  in 
the  hands  of  a  creditor^  committee;  Lester 
W.  David  *^d  to  go  through  bankruptcy"; 
It  is  a  fair  inference  to  say  that  the  plight 
of  the  David  Investment  Company  waa  nei- 
ther better  than  its  owner,  Lester  W.  David, 
nm:  than  the  concern  owned  by  1^  the  Mon- 
arch Lumber  Company  of  Oregon.  If  the 
Monarch  Mills  is  to  be  considered  aa  an 
alienee  of  the  mortgagee  and  that  it  was 
rightfully  In  possession  of  the  property, 
then  it  is  plain,  from  the  record  presented 
on  this  appeal,  that  It  does  not  measure  up 
to  the  financial  standard  which  is  necessary 
to  enable  It  to  retain  possession. 


In  brl^,  the  pr<q;>erties  shrunk  from  $778.- 
563.96,  their  appraised  value  when  the  Assets 
Realization  Company  entered  Into  posses- 
si<ni  on  September  6,  1913,  to  $175,000  when 
the  receiver  wns  ai^nted.  The  Assets 
Realization  C<Hnpany  had  bad  possession  of 
the  property  for  more  than  three  years,  and 
notwithstanding  the  fact  that  the  monthly 
expense  incurred  in  caring  for  the  property 
exceeded  the  receipts  from  sales  and  rentals, 
no  attempt  was  made  to  foreclose  the  notes 
and  mortgage.  In  the  language  of  Jacob 
Levin,  the  Assets  Realization  Company  "fail- 
ed." The  mortgaged  property  was  rapidly 
diminishing  in  substance  and  In  value  to  the 
detriment  of  both  the  mortgagee  and  the 
Judgment  creditors.  The  facts  warranted 
the  appointment  of  a  recover.  However,  the 
appointment  of  the  receiver  should  in  no 
wise  interfere  with  the  foreclosure  of  the 
notes  and  mortgage :  and,  whenever  the  hold- 
er of  the  notes  desires  to  sue,  permission  to 
do  BO  should  be  prranptly  granted,  and  the 
quality  and  amount  of  the  Indebtedness  can 
then  be  determined,  the  mortgaged  proi>erty 
sold,  and  the  proceeds  of  sale  distributed. 

The  conclusions  herein  expressed  lead  to 
an  affirmation  of  the  decree. 

McBRIDE,  C.  J.,  and  BSNSON  and  BUR- 
NETT, JJ.,  concur. 


PURDT  V.  UNDERWOOD. 
(Sapreme  Court  of  Oregon.   Jan.  8^  1918.) 

1.  FBAvn  <$»14  —  Statxhent  or  HAmiAt, 
Pacts— Good  Paith. 

Where  a  vendor  of  land  by  the  acre  states 
there  are  a  certain  namber  of  acres  in  the  tract, 
it  renders  him  reqmnsible  for  damages  if  there 
are  less  than  stated,  although  be  bdieved  it  to 
otmtaln  Bucb  amount. 

2.  Fbaud  «s»69(1>— Saus  or  Laitd— Mkasubs 

OF  DaUAOEB. 

Where  a  purchaser  buys  what  the  vendor 
states  to  be  ll2.5  acres  of  land  at  $60  per 
acre  and  there  are  onlv  78.76  acres,  the  vendee 
la  entited  to  recover  the  excess  paid  in  an  ac- 
tion for  fraud,  even  though  he  sold  the  same 
for  as  much  as  he  paid  without  knowledge  of 
the  shortage ;  although  the  measure  of  damages 
is  different  where  property  is  exdianged.  the 
measure  of  damages  in  such  case  being  the  dif- 
ference between  the  value  of  the  property  given 
and  that  received. 

3.  Mortgages  «s>38(1)— Deed  Given  as  Sb- 
curitv— ev idehce. 

Evidence  held  suflScient  to  warrant  a  find- 
ing that  a  deed  absolute  in  form  was  intended 
only  as  security  for  a  loan. 

4.  Mobtqaobs  «=>32(3)— Deed  Given  to  Sb- 
CUBE  Loan— Trn,E. 

A  deed  absolute  in  form  riven  to  secure  a 
loan  does  not  pass  the  title  aiM  la  nothing  more 
than  a  "mortgage.** 

[Ed.  Note.— Fbr  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mort- 
gage.] 

Departmoit  2.  Appeal  from  Circuit  Court, 
CladEamas  County ;  J.  U.  Campbell,  Judge. 
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Action  by  O.  O.  Purdy  against  I.  C.  Under- 
wood. Judgmoit  f<»-  plaintiff,  and  defendant 
appeals.  AflSnued. 

This  Is  an  action  to  recover  damages  for 
alleged  fraudulent  representations.  The 
facts  involved  are  that  on  June  29,  1910,  €he 
defendant  was  the  owner  In  Marlon  county, 
Or.,  of  a  tract  of  land  the  boundaries  of  a 
part  of  which  he  pointed  out  to  the  plalntlft 
telling  him  the  real  property  contained  112.5 
acres.  The  price  demanded  by  the  defend- 
ant was  $55  an  acre,  but  he  offered  to  take 
in  cash  $50,  and  thereupon  a  bargain  was 
concluded  whereby  the  plaintiff  paid  $5,6^5 
and  received  a  warranty  deed  describing 
the  premises  by  metes  end  bounds  "and  cmi- 
talning  in  all  112^  acres  of  land,  more  or 
less."  The  plaintiff  In  October.  1911,  for 
the  expressed  consideration  of  one  dollar, 
exetnited  to  his  wife,  Ella  Pordy,  a  warranty 
deed  conveying  the  land  by  the  same  de- 
scription and  asserting  that  the  premises 
contained  the  same  area  as  set  forth  in  the 
deed  which  he  received  from  the  defendant. 
About  December  1,  191S,  the  plaintiff  procur- 
ed a  surrey  of  the  real  prc^rty,  mnch  of 
whldi  was  covered  with  brt^,  and,  the 
boimdarleB  being  very  irr^ralar,  he  then 
discovered  that  the  inreinlses  contained  only 
78.70  acres.  This  action  was  commenced 
January  29,  1910,  ttm  complaint  charging 
Oat  the  defendant,  Intending  to  dieat  and 
defrand  the  plalnUff,  falaely  and  fraudnlent- 
ly  r^wesented  to  him  that  land  contain- 
ed the  number  of  acres  as  stated;  that  the 
plaintiff  not  knowliv  the  area  tjt  the  premis- 
es, but  believing  and  rdylng  upon  the  state- 
ments 80  made  Ijy  the  defendant,  paid  him  at 
the  rate  of  |S0  an  acre,  and  thereafter  dis- 
covered that  the  realty  contained  only  78.76 
acm;  that  such  r^iresoitations  were  known 
by  the  defendant  to  be  false  when  they  were 
uttered,  particularly  stating  wherein  they 
were  untrue;  and  that  by  reason  thereof  the 
plaintiff  had  been  damaged,  etc.  The  an- 
swer denied  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleged 
that  on  October  2,  1911,  for  the  full  and 
valuable  consideration  demanded  by  the 
plaintiff,  he  sold  and  conveyed  the  entire 
real  property  to  Ella  Purdy,  who  ever  since 
has  been  and  then  was  the  owner  thereof, 
and  that  the  plaintiff  had  no  right,  title, 
claim,  or  Interest  of  any  kind  whatever  in 
or  to  the  land  or  any  part  thereof.  A  de- 
murrer to  the  allegations  of  new  matter  in 
the  answer,  on  the  ground  that  the  facts 
stated  were  insufficient  to  constitute  a  de- 
fense, was  sustained.  By  stipulation  of  the 
parties  the  cause  was  tried  without  the  In- 
tervention of  a  Jury,  whereupon  the  court 
from  the  evidence  received  made  findings 
of  fact  and  of  law  in  C(Hiformlty  with  the 
averments  of  the  complaint,  and  thereupon 
rendered  judgment  for  $1,687  against  the  de- 
fendant, aitd  he  aMwala. 


C.  Schuebel  and  Llvy  Stlpp,  both  of  Ore- 
gon City,  for  appellant.  Chas.  T.  Slcvers,  of 
Oregon  City  (Brownell  &  Slevers,  of  Ore- 
gon City,  tm  the  brief),  for  refOKndent. 

MOORB,  J.  (after  stating  the  facts  aa 
above).  This  action  Is  not  founded  lUKm  an 
alleged  Iweach  of  warranty  as  to  the  number 
of  acres  spedfled  In  the  deed,  which  Instru- 
ment it  wUl  be  remembered  limits  the  prem- 
ises particularly  described  by  metes  and 
bounds,  by  the  clause  "and  containing  in  all 
112^  aczes  of  land,  more  or  less."  A  text- 
writer  in  ^peakiaf  of  such  a  restricttmi 
says: 

"When  land  la  described,  and  the  quantity 
is  stated  with  the  goalificatton  'more  or  less,' 
theae  words  are  used  aa  an  approximate  desig- 
nation of  the  qnantlty  contained  within  the 
boundaries,  and  do  not  refer  to  the  state  of  the 
title."   Devlin  on  Deeds,  S  1046. 

This  author  further  remarks: 

"Neither  party  has  a  remedy  against  the  other 
for  the  excess  or  deficiency  unless  the  difference 
is  so  great  as  to  alford  a  presumption  of  fraud." 
Id.,  1  1044. 

In  a  note  to  the  case  of  Kitzman  v.  Carl. 
133  Iowa.  340.  110  N.  W.  587,  12  Ann.  Cas. 
296,  297,  It  is  observed: 

"The  general  rule  is  that  where  land  is  Bold 
by  metes  and  bounds  or  by  a  definite  description, 
and  is  estimated  to  contain  a  specific  quantity. , 
qualified  by  the  words  'more  or  less,*  the  recital 
of  ^e  words  'more  or  less'  implies  a  waiver  of 
the  warranty  as  to  the  specific  quantity  on  the 
part  of  the  buyer,  and  an  agreement  on  the 
part  of  tie  seller  not  to  demand  more  than  the 
fixed  price.  By  the  use  of  these  words  the  state- 
ment of  the  number  of  acres  becomes  descriptive 
merely,  and  not  of  the  essence  of  the  confract 
The  vendor  assumes  the  risk  as  to  the  price 
pai4>  and  the  vendee  assumes  the  risk  as  to  the 
quantity  of  land." 

At  page  299  of  12  Ann.  Oas.  It  Is  further 

said: 

"Where  the  difference  between  the  real  and 
the  represwted  quantity  of  land  sold,  especially 
in  the  sale  of  lud  by  the  acre,  is  so  great  as 
to  indicate  mistake,  the  words  'more  or  less' 
will  not  cover  it,  inasmuch  as  they  are  con- 
strued to  apply  to  a  reasonable  excess  or  deficit, 
and  in  such  cases  a  court  of  equity  will  grant 
relief." 

Whether  or  not  these  rules  are  controlling 
herein  Is  unimportant,  for  the  question  Is 
not  Involved,  since  the  complaint  does  not  re- 
fer to  any  covenant  contained  in  the  deed, 
and  the  action  is  predicated  upon  the  alleged 
fraud  and  deceit  of  the  defendant  In  rep- 
resenting  that  the  land  conveyed  contained  a 
specified  number  of  acres,  when  the  area  of 
the  premises  was  only  70  per  cent  thereof. 

[t]  The  evidence  shows  that  when  the  de- 
fendant purchased  the  real  property  in  ques- 
tion his  grantor  stated  to  him  the  premises 
contained  112.5  acres ;  that  the  land  had  not 
been  surveyed,  nor  did  Mr.  Underwood  know 
the  actual  contents  thereof,  except  as  thus 
informed;  and  that  he  told  the  plaintiff, 
when  he  pointed  out  to  him  a  part  of  the 
boundaries,  that  the  realty  included  the  num- 
ber of  acres  so  spedfled.  ISila  representation 
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wu  material  and,  though  false,  It  was  not 
ooDSdonaly  ao;  but  that  la  Immaterial,  tor 
the  atateioent  harlng  been  made  wltiiout 
knowledge  of  its  truth,  and  beUeved  and  icOled 
upon  by  the  plaintiff,  rendera  the  d^mdant 
responsible  for  the  resulting  damages.  Kerr 
on  Fraud,  M;  Smith,  Law  of  Fraud,  f  4S; 
GawstiHi  ▼.  Sturgls,  20  Or.  331,  43  Pac.  606; 
Poppleton  T.  Bryan,  36  Or.  69,  S8  Pac.  767; 
Daiilng  T.  HUes,  57  Or.  S93,  111  Pac.  702, 112 
Pac.  1084;  Bonelli  t.  Burton,  61  Or.  429,  123 
Pac.  37;  Joplln  t.  Nnnnelly.  67  Or.  966,  134 
Pac  1177;  McFarland  t.  Carlsbad  Sanatori- 
um Co..  68  Or.  980,  187  Pac.  209,  Ann.  Cas. 
1015C,  666;  Nellaon  t.  Maatera,  72  Or.  463, 

143  Pac.  1132;  Bobertaon  t.  Frey,  72  Or.  609, 

144  Pac.  128;  Jeffreys  t.  Weekly,  81  Or.  140. 
168  Pac.  622. 

[2]  It  la  argued  by  d^^idant's  connsel  t2iat 
tbe  plaintiff  la  not  entitled  to  recorer  her^, 
because  be  sold  and  conreyed  to  his  wife  the 
real  property  by  the  same  deaertpttMia  and 
covenants  aa  aet  forth  In  th»  deed  that  he  ae- 
cured,  wbldi  transfer  of  the  title  was  made 
while  he  was  Ignorant  of  a  abortage  In  the 
stated  area  of  the  land,  and,  aa  he  la  not  re- 
spcmslble  to  her  fbr  any  defldency  In  the 
number  of  acrea.  he  did  not  auetaln  any  dam- 
agea,  and  tor  that  reaaon  an  error  waa  com- 
mitted In  refusing  to  make  a  finding  aa  re- 
quested and  In  rendering  the  Judgment  given 
'  him.  In  20  Cyc.  136,  It  Is  said: 

"He  rule  eatabUshed  by  tbe  weight  of  author^ 
ity  appears  to  be  that  if  a  purchaaer,  through 
fraud  practiced  uiioti  him,  baa  paid  a  higher 
price  ttun  the  property  waa  worth,  and  the  fraud 
IB  actionable  in  its  character,  tb«n  be  ia  entitled 
to  recover  for  the  injury  occasioned  by  such 
fraud,  notwltiiBtanding  any  subsequent  disposi- 
tion be  may  make  of  the  property,  and  hence  a 
recovery  cannot  be  defeated,  or  the  amount  of 
damages  reduced,  by  showing  that  plaintiff  has 
Hold  the  property  for  the  same  amount  that  he 
paid  for  it,  or  tor  a  larger  amount  than  he 
claims  its  real  value  to  have  been." 

See,  also,  upcm  this  subject.  Smith,  Law  of 
Fraud,  II  200  and  296.  In  Hedbury  t.  Wat- 
son, 6  Mete.  (Mass.)  246,  266,  39  Am.  Dec.  726, 
in  discussing  this  aubject.  Mr.  Justice  Hub- 
bard states  tbe  contention  made  by  a  party 
and  gives  tbe  reason  for  refuting  it.  He  says: 

"But  it  is  (urtber'argued  that  the  father,  hav- 
ing sold  out  his  sbare  of  the  property  for  tbe 
same  amount  which  he  save,  has  sustained  no 
loss,  and  so  there  can  be  no  recovery  by  the 
present  plaintiffs.  But  this  suggestion,  though 
plausible,  ia  not  sound.  What  tbe  party  sold 
the  property  for  is  not  the  rule  by  which  to 
measure  tbe  damages:  otherwise,  it  might  make 
the  queetion  of  fraud  to  depend  upon  the  rise 
or  fall  of  the  prc^wrty  In  the  market,  upon  fluc- 
tuations in  the  value,  arising  from  causes  in  no 
way  connected  with  the  fraud  complained  of. 
As  well  might  an  underwriter  contend  that 
the  insured  has  sustained  no  injury,  because  his 
goods,  though  partially  damaged  by  a  peril  in- 
sured against,  have  sold,  even  in  thar  damaged 
Rtate,  for  more  then  their  actual  coat  If  the 
father,  through  fraud  practiced  upon  bim,  paid 
a  bi^er  price  than  tiie  estate  was  worth,  and 
tba  band  was  actionable  iu  its  character,  then 
he  is  entitled  to  recover  for  the  injury  occasion- 
ed by  such  fraud,  whatever  dispoaition  he  after- 
wards made  of  uie  property;  whether  he  sold 
it  or  gave  it  away."  I 


In  Teachout  t.  Van  Hoesen.  76  Iowa,  113, 
40  N.  W.  96.  1  I*  E.  A.  664.  14  Am.  St  Rep. 
206,  it  waa  ruled  that  the  fact  that  a  person 
had  sold  all  his  stock  In  a  cor[>oratloa  did 
not  prevent  bim  from  maintaining  an  actioti 
for  fraudulent  representations  whereby  he 
was  induced  to  become  a  8tockh<^der  therein. 

In  McKay  v.  McCarthy,  146  Iowa,  546,  123 
N.  W.  755,  34  L.  R.  A.  (N.  S.)  9U,  It  was 
held  that  the  fact  that  one  defrauded  into 
purchasing  stock  of  a  corporation  bad  parted 
with  it  did  not  affect  his  right  to  bold  tbe 
person  guilty  of  the  fraud  liable  for  tbe  dam- 
ages caused  thereby. 

It  is  contended  by  defendant's  counsel  that 
the  rule  thus  recognized  is  not  available  In 
Oregon,  where  the  measure  of  damages  In 
such  cases  is  the  difference  between  tbe  actu- 
al value  of  the  pn^rty  at  the  time  of  the 
purchase  and  the  price  paid  therefor,  and 
that  aa  the  plaintiff,  for  a  valuable  consid- 
eration, sold  and  conveyed  tbe  real  property 
as  containing  112.5  acres,  before  he  knew  of 
the  deficiency  In  tbe  area  of  tbe  premises,  he 
sustained  no  damages,  citing,  In  summrt  of 
the  principle  so  asserted,  20  Cyc.  42  and  43. 
They  also  call  attention  to  decisltms  of  this 
court  which  will  be  reviewed.  Thus  in  Mc- 
Millan V.  Batten,  62  Or.  218,  96  Pac.  676,  the 
defendant  sought  to  rescind  a  sale  of  shares 
of  corporate  stodc  on  tbe  ground  of  fraud 
and  deceit  No  damages  were  demanded,  but 
a  recovery  of  tbe  purchase  price  In  assumpsit 
aa  money  had  and  received  was  asked. 

In  Sperry  v.  Stennlck,  64  Or.  96.  129  Pac. 
130,  the  plaintiffs  were  the  holders  of  many 
shares  of  tbe  capital  stock  of  a  cprporatlon, 
which  legal  entity  was  Induced,  by  tbe  de- 
fendant's fraudulent  representations,  to  pay 
$7,000  on  account  of  tbe  purchase  of  a 
supposed  interest  In  land,  taking  a  deed 
therefor.  The  plaintiffs  thereupon  surren- 
dered all  their  interest  in  the  corporatl<m, 
obtained  from  it.  for  a  valuable  considera- 
tion, a  deed  of  the  supposed  estate  Ln  the 
land,  and,  thereafter  learning  of  the  fraud, 
they  elected  to  rescind,  teudered  a  reconvey- 
ance, and  demanded  a  repayment  of  the 
$7,000  as  money  had  and  received.  Mo  dam- 
ages were  demanded  in  that  case. 

Salisbury  v.  Goddard,  79  Or.  593,  GOO, 
156  Pac.  261,  was  an  action,  without  re- 
scission, to  recover  damages  for  alleged 
false  representations  whereby  an  exchange 
of  property  was  consummated.  In  deciding 
that  case  it  was  said: 

"If  therefore  the  plaintiffs  received  proi>er^ 
of  equal  value  of  the  lot  which  they  conf  eyed, 
and  the  mtmey  tbey  paid,  they  were  not  injoied 
and  sustained  no  damages." 

In  that  case  the  worth  of  tbe  pn^wty 
received  could  be  eatabUBhed  only  by  testi- 
mony, while  evidence  of  the  mere  amount 
of  money  paid  waa  anlBcient  to  substantiate 
that  fact,  since  audi  medium  of  ochange  Is 
tbe  measure  and  r^reeoitatlve  of  all  values. 
I  Tbe  legal  principle  Invoked  by  defendant's 
I  counsel  la  mvUcable  where  jwoperty  la  ex- 
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cbuged.  Xbe  oondmloa  thus  mdwd  doei 
Jiot  teatanvae  the  rale  announced  in  Alden 
V.  Wright,  47  MlUD.  225,  49  N.  W.  767,  which 
ia  cited  in  20  Cyc  48,  as  upholding  the  doc- 
trine for  wliich  defendant's  counsel  contend. 
In  tlkat  case,  which  was  an  action  of  deceit. 
Teal  propeirty  was  exchanged  tor  shares  of 
■cOTpnate  stocft,  and  It  was  held  that  the 
measure  of  damages  was  the  difference  be- 
tween the  raloe  of  sndi  shares  and  the  prc^ 
•erty  received  therefor.  When,  however,  as 
In  tiie  case  at  bar,  a  spedfied.sum  of  mone; 
is  paid  for  each  Integral  part  of  pn^rty  e^ 
pected  to  be  received,  a  failure  to  transfer  a 
portion  thereof  at  audi  ratable  price  constl' 
tutes  the  meiuure  of  damages  sustained. 
TThns.  as  was  said  by  the  court  in  Rockefel- 
ler V.  Merritt.  76  Fed.  909,  22  C.  a  A.  608, 
35  I*.  B.  A.  633,  6S8: 

"If  a  vendor  represents  to  a  purchaser  that  a 
tract  of  land  contains  10  acres  more  than  It 
actually  meaemreB,  and  thereby  indnces  him  to 
bnr  and  pay  for  it  at  the  rate  of  $30  per  acre, 
he  ia  eatwpped  from  showing  that  the  land  was 
-of  less  value,  because  the  purchaser  has  actually 
paid  and  lost  ^0  per  acre  ui>on  the  10  acres  that 
did  not  exiat.^ 

[3]  The  erldence  falls  to  show  the  amount 
of  the  eoDslderatloQ  which  was  paid  by  Mrs. 
Purdy  for  the  land  described  in  the  deed  exe* 
cuted  to  her  by  her  husband.  Mr.  Pnrdy,  ex- 
plaining how  he  came  to  give  such  deed,  tes- 
tified: 

"Well,  she  had  let  me  have  money  at  different 
tlmeS)  and  I  just  made  her  a  deed  out  to  the 
place  tor  the  nuxiey  1  had  borrowed  fnxn  her. 
Q.  Well,  was  there  any  understanding  between 
you?  A.  Tes,  there  was  'an  understanding.  Q. 
WeD,  what  was  it?  A.  Wdl,  I  just  agreed— 
I  was  willing  to  make  her  a  deed  to  the  place 
on  account  of  getting  this  money  from  her. 
That's  all,  I  guess.  It  was  her  own.  I  say  ahe 
had  Dum^i  and  I  wanted  to  use  it,  and  1  Just 
borrowed  the  money  of  her  end  made  her  out  a 
deed  to  the  ^ce.  Q.  What  did  you  do  with 
the  money?  xou  say  you  borrowed  money  from 
her,  did  you  nend  it  on  the  place?  A.  Tea,  sir ; 
for  cows  imea  to  improve  the  place." 

[4]  TbiB  la  the  entire  testimony  that  was 
given  on  this  branch  of  the  case.  It  la  rea- 
aonable  to  Infer  therefrom  that,  though  the 
deed  whUSx  was  executed  by  the  plalntUt  to 
his  wife  was  absolute  in  form,  it  was  intend- 
ed by  fhan»  when  the  sealed  lnstrum»it  was 
made,  that  It  should  be  security  for  the  pay- 
ment of  the  numey  which  he  borrowed  fnnn 
her;  the  amount  of  which,  the  time  of  its 
payment,  and  the  rate  of  interest  not  being 
disclosed.  If  the  deed  was  executed  under 
audi  drcnmstances,  the  legal  title  to  the 
land  did  not  pass  by  a  delivery  of  the  writ- 
ing* which  document  was  nothing  more  than 
a  moii^age.  Adair  v.  Adair,  22  Or.  115,  29 
Fac  193 ;  Marx  v.  La  Bocque,  27  Or.  45,  39 
t^c.  401;  Trust  Co.  v.  Loewenberg,  38  Or. 
159,  62  Fac.  647;  Kinney  t.  Smith.  68  Or. 
158,113PBe  854. 

Thou^  the  evidence  falls  to  show  what 
considcraticm  was  given  hy  Mrs.  Furdy  for 
the  land.  It  will  be  assumed,  without  decid- 
ing the  question,  that  her  deed  was  intended 


to  be  absolute,  and  whether  she  gave  ooij 
we  dollar  as  stated  in  the  Instrument,  or 
paid  more  than  the  defendant  received  for 
the  land,  is  unimportant,  for  the  plaintiff 
was  le^lly  entitled  to  make  such  dlspoeltlon 
of  the  real  pn^rty  as  he  pleased.  As  he 
paid  for  the  premises  $1,687  more  than  the 
land  was  worth  at  the  price  per  acre  as 
agreed  upon,  he  Is  entitled  to  recover  that 
sum  by  reasob  of  the  defendant's  misrepre- 
sentations. No  wror  was  omimitted  as  al- 
leged. 

It  follows  that  the  judgment  should  be  af* 
firmed,  and  it  la  so  ordered. 

McBRIDE,  a  X,  and  McOAMANT  and 
BBAN,  JJ.,  concur. 


DBNVBE  &  R.  G.  B.  CO.  v.  THOMPSON. 
(No.  8826.) 

(Sapreme  Court  of  Colorado.    Dec.  8,  1917.) 

1.  Master  and  SBavAin  «s>264(l(Q  —  In ju- 

BIES  TO  SeBVANT  —  PUBAOIHO  PbOQF  AND 

Vabiancb. 

The  injured  servant  to  recover  for  personal 
injuries  must  do  so  on  the  allegationB  of  bis 
complaint. 

2.  Master  and  Sebvart  «=a«Z66(9— iHJXJBixa 

TO  SESVANT^NBOLiaBNGB— BBS  IFBa  LOQUZ- 

TUB  DOCTBIKE. 
Where  plaintiff  was  Injnred  when  an  air 
coupling  on  a  hofst  parted  aud  one  end  ntruck 
him,  no  presumption  of  absence  in  pushing 
the  hoist  too  far  arose  from  the  mere  happen- 
ing of  the  accident 

3.  EVIDEKCB  «=»584(1)  —  QUANTTO  OF  EVI- 
DENCE—POSSIBILITIES. ' 

A  resort  to  mere  conjecture  or  possibilitiea 
will  not  take  the  place  of  direct  or  circumstan- 
tial evidence,  and  no  namber  of  mere  possibili- 
ties  will  establish  a  probability. 

4.  Master  and  Servant  <s=>265(8)— Injuries 
TO  SebvaStt— Res  Ipsa  I/oquitub  Doctbine. 

Where  a  servant  was  injured  when  struA 
by  one  end  of  an  air  coapling  on  a  hoist  which 
parted,  and  there  was  no  evidence  to  show  why 
It  parted,  and  from  the  lenfrth  of  hoae  and  situa- 
tion of  the  hoist,  plaintiff's  theory  that  the 
hose  was  stretched  horizontally  presoited  an 
impossibility,  he  could  not  recover. 

HUl  and  Teller.  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  Chaffee 
County ;  Charles  A.  Wilkin,  Judge. 

Action  by  HlUyard  J.  Thompson  against 
the  Denver  &  Rio  Grande  Railroad  Company. 
Judgmoit  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

This  action  was  instituted  In  the  court  be- 
low by  Thompson,  whom  we  will  designate  as 
plaintiff,  against  the  Denver  &  Rio  Grande 
Bailroad  Company,  to  obtain  a  judgment  for 
damages  occasioned  by  reason  of  an  injury 
sustained  by  plaintiff,  which  be  allies  was 
caused  by  the  negligence  of  the  railroad  com- 
pany. Judgment  was  altered  upon  a  ver- 
dict returned  In  his  favor,  to  review  whldi 
defendant  brings  the  case  here  on  error. 

The  grounds  of  negligence  alleged  in  the 
complaint  are:  That  the  employ^  of  the 
company  cai^essly  and  negligently  manlpu- 
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lated  a  bolBt  they  were  nslag,  and  carelessly 
and  negligently  failed  to  secure  or  fasten  It 
M  as  to  prevent  It  from  moving,  after  the 
air  bose  was  attached,  and,  the  hoist  being 
free  to  move  and  easily  moved,  defendant's 
employ^  negligently  .and  carelessly  permitted 
It  to  move  or  to  pull  or  draw  upon  the  hose 
with  sufficient  force  to  disconnect  the  cou- 
pling. PlaistifTs  attorney  In  his  brief  states 
his  position  regarding  tlie  cause  of  tbe  ac- 
cident to  be: 

"That  the  air  house  separated,  or  was  un- 
coupled, because  the  hoist  was  pushed  or  pulled 
too  far  to  the  south,  causing  the  bose  to  be 
stretched  and  pulled  into  a  horizontal  position, 
which  caused  me  coupling  to  separate.'*^ 

Plaintiff  was  employed  by  defendant  as  a 
machinist  in  its  sbc^s  at  Sallda.  Colo.,  and 
operated  a  planer,  near  wUcta  was  a  movable 
hoist  used  to  lift  and  move  machinery.  This 
hoist  was  mounted  on  rollers  and  suspended 
from  a  beam  or  rail,  on  which  it  was  moved 
by  being  pushed  or  pulled  along.  A  rubber 
air  hose  8  feet  6  Inches  long  hung  down  from 
the  hoist,  and  there  was  a  stationary  air  pipe 
along  tiie  celling  from  which  was  suspended 
another  piece  of  rubber  hose  IS  feet  10  Inches 
long.  At  the  loose  ends  of  these  pieces  at 
bose  and  used  to  attadi  them  together  wsCS 
a  standard  Westtnghonse  air  line  coupling — 
such  as  Is  used  In  connecting  cars  for  air 
brake  service — 1  foot  9  Indies  long,  making 
the  total  length  of  the  hose  when  coupled  24 
feet.  The  relative  position  of  the  machinery 
Is  Illustrated  by  the  accompanying  sketch: 


over  tbe  lathe  and  was  about  to  be  lowered, 
the  hose  coupling  became  disconnected  and 
the  piece  attached  to  the  hose  leading  from 
the  stationary  air  line,  swung  towards  plain- 
tiff, the  air  pressure  causing  the  end  to  fly 
around  and  strike  him,  knocking  him  from 
the  planer  to  tbe  floor,  the  fall  resnlting  in 
the  Injury  complained  of.  An  examination 
of  the  coupling  immediately  after  the  acci- 
dent disclosed  no  defect  In  any  of  its  parts. 

B.  N.  dark,  B.  6.  Lucas,  and  T.  M.  Stuart, 
Jr.,  all  of  Denver,  for  plaintiff  in  error.  O.  K. 
Hartensteln,  of  Buena  Tlsta,  for  defendant  in 
»ror. 

OABBIGDES.  J.  (after  stating  the  facts 
as  above).  [1]  Plaintiff  must  recover  upon 
the  allegations  of  bis  complaint  Blkton  Co. 
V.  Sullivan,  41  Colo.  241-250,  02  Pac.  679; 
Soden  v.  Hurptay,  42  Colo.  362-368,  94  Pac. 
353 ;  Cbaffee  v.  Wldnian,  48  GolO.  84r-ll.  lOS 
Pac.  99S,  139  Am.  St  Bep.  220. 

[2]  No  presumption  of  tbe  nee^igence 
charged  arose  from  tbe  mere  happening  of 
the  accident  Oreeley  v.  Foster,  32  Colo.  2^- 
300,  79  Pac.  8S1;  City  of  Denver  t.  Spencer, 
34  Colo.  270-276,  82  Pac.  S80,  2  L.  B.  A.  (X. 
S.)  147.  114  Am.  St  Bep.  158,  7  Ann.  Cas. 
1042;  D.  &  B.  O.  Co.  T.  McComas,  7  Ci^. 
App.  121-123,  42  Pac  676;  Bishop  T.  Brown, 
14  Colo.  App.  535-548,  61  Pac.  50. 

[3]  A  resort  to  mere  conjecture  or  iiosfli- 
bUltlea  will  not  take  the  p^ce  of  direct  or 
circumstantial  evidence.  No  number  of  mere 
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The  distance  between  the  planer  and  tbe 
lathe  was  9  feet  and  10  Inches.  The  hoist  is 
operated  by  means  of  compressed  air  con- 
veyed from  the  stationary  iron  pipe,  through 
the  coupled  rubber  hose  into  the  piston  cham- 
ber of  the  hoist.  When  it  Is  desired  to  op- 
erate the  hoist,  these  two  i^eces  of  hose  are 
connected  by  tbe  Westinghouse  air  coupling. 
On  the  day  of  the  accident,  while  plaintiff 
was  seated  on  and  operating  the  planer,  wit- 
ness Elliott,  a  coemploy^  used  the  hoist  to 
pick  up  a  pair  of  tank  wheels  and  take  them 
to  tile  lathe.  There  was  evidence  that  as  tbe 
bolst  with  its  load  was  pushed  into  portion 


possiblUties  will  estabUsh  a  probabUlty.  Elk- 
ton  Co.  V.  SnUlvan.  41  Colo.  242,  02  Pac.  679; 
Patton  y.  Bailway  Ga.  179  V.  S.  658,  21  Sup. 
Ct.  275,  45  li.  Ed.  361 ;  Samuiskl  v.  Blenasha 
Co.,  147  Wis.  285. 133  N.  W.  142. 

[4]  It  ai^ars  from  the  evidence  Qist  this 
particular  hoist  had  bem  in  dally  toleration 
in  tbe  shop  where  plaintiff  was  working  for 
at  least  6  years.  There  Is  no  evidence  as  to 
tbe  cause  of  tbe  nncoupUiv  of  the  bose. 
None  of  tbe  witnesses  were  able  to  asdga  any 
cause.  Plaintiff's  theory  Is  tbat  the  hoist 
was  pushed  or  pulled  so  fiir  as  to  cause  tbe 
bose  to  be  stretched  or  pulled  in  a  borlzontal 
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position,  causing  It  to  become  unoDupled.  But 
there  Is  no  evidence  to  support  this  thewy. 
MoreoTer,  it  was  physically  Impossible  to 
stretch  a  24-foot  hose  to  a  horizontal  position 
under  the  conditions  and  drcomstances  shown 
by  the  testimony,  and  there  being  no  evideDce 
establishing,  or  from  which  the  cause  of  the 
parting  of  the  coupling  may  be  legally  In- 
ferred, the  jury  could  not  guess  that  it  was 
due  to  any  negligent  act  or  omission  on  the 
part  of  the  defendant;  consequently  the 
Judgment  cannot  stand. 
Berersed  and  remanded. 

TBLLEB,  J.,  dissents. 

HILL,  J.  (dlssentlnsd.  I  have  no  criticism 
to  offer  concerning  the  authorities  relied  up- 
on to  sustain  a  reversal  In  this  case,  but  I 
cannot  agree  with  the  deductions  purported 
to  be  gathered  from  the  testimony.  As  I 
read  It,  it  falls  to  disclose  that  the  hose  had 
to  be  In  perfect  horizontal  position  in  order 
to  become  disconnected,  or  that  all  of  It  had 
to  be  anywhere  near  a  horizontal  position  In 
order  for  the  coupling  to  become  disconnect- 
ed, but  to  the  contrary  that  It  would  some- 
times become  disconnected  when  that  portion 
which  held  the  ends  of  the  coupling  reached 
a  somewhat  horizontal  position. 

The  record  discloses  that  when  the  witness 
Lewis  was  on  the  stand  this  coupling 
was  before  the  Jury  and  was,  in  their  pres- 
ence, coupled  three  tlmetf  by  the  witness  and 
E.  O.  Hasklns,  and  by  them  pulled  straight 
or  taut  when  It  came  apart  each  time.  The 
witness  Bcklund,  a  macbinlat  of  experience 
who  had  worked  In  these  shops  6  years,  testi- 
fied that  there  were  three  of  these  connec- 
tions with  hose  all  constructed  on  the  same 
line  connection  that  was  used  as  the  one 
where  Thompson's  planer  was ;  that  there  is 
a  short  one  hanging  on  the  cylinder,  then 
wherever  you  are  at  you  connect ;  that  one  of 
these  had  become  disconnected  two  or  three 
times  In  the  year  preceding;  that  for  this 
reason  he  tied  the  hose  together  when  he 
used  it;  that  he  did  this  to  be  on  the  safe 
side;  that  he  would  not  take  any  chances  of 
the  hose  flying  around  him  when  it  did  break 
apart.  In  commenting  as  to  how  far  you  can 
move  the  hoist  while  the  hose  Is  connected, 
how  many  feet  each  way,  he  said: 

"Oh,  about  10  feet;  if  you  move  it  farther 
than  10  feet  it  ia  liable  to  become  disconnected ; 
don't  know  why  it  comM  apart" 

Also: 

"I  said  pust  now  that  if  the  hoist  were  moved 
too  far  It  would  become  disconnected.  And 
when  I  said  that  I  thought  it  could  move  about 
10  feet,  I  guessed  at  that;  in  other  words,  the 
fact  is  that  if  the  hoist  is  moved  so  as  to  stretch 
the  hose  out  too  far,  then  when  It  goes  too  far 
for  the  length  of  the  hose  it  wIU  separate,  and 
that  is  what  I  meant" 

The  wttnem  Wilson,  a  machinist  wlio  bad 
worked  In  these  shops  a  number  of  years  and 


was  there  at  the  time  the  plaintiff  was  hurt, 

said: 

"As  to  the  efEect,  If  any,  it  would  have  upon 
the  hose  if  the  ludst  Is  moved  In  either  one  di- 
rection or  the  other,  taut,  it  would  not  have 
any  material  effect,  unless  it  was  pulled  too 
far,  then  it  wonld  have. a  tendency  to  let  go: 
that  is,  coming  apart  If  the  hoist  is  moved 
in  either  direction,  one  way  or  the  other,  too 
far,  it  would  have  a  tendency  to  disconnect  it ; 
that  is,  far  enough  to  straighten  the  hose.  If 
it  came  far  enough  It  would  straighten  the 
hose,  and  I  think  it  would  disconnect  it;  I 
think  so." 

Mr.  Holman,  a  machinist  for  80  years,  who 
wtn^ed  In  tiiese  shops,  testified: 

"As  to  whether  that  hose  would  be  uncoupled 
as  I  found  it  that  morning  if  it  was  properly 
handled  and  properly  manipulated  I  don  t  know. 
Something  unusual  had  to  happen,  or  else  it 
had  to  be  handled  In  a  careless  and  reckless 
way  to  come  apart,  la  my  Jndgmoit" 

Also: 

"This  hose,  in  my  Judgment,  that  is  here  In 
question,  ana  that  came  apart  that  morning, 
wonld  not  have  onne  apart  if  it  had  been  prop- 
erly handled  and  manipulated.  That  is  my 

idea  of  It" 

The  plaintiff  testified  that  when  they  shov- 
ed the  hoist  the  air  pipe  pulled  apart;  also, 
"It  Is  liable  to  pull  apart  if  you  push  it  too 
far."  In  my  opinion  this  testimony  and  the 
demonstration  before  the  Jury  (where  the 
coupling  appears  to. have  come  apart  in  the 
manner  the  plaintiff  contended  it  would  and 
did  at  the  time  of  the  accident)  presents  evi- 
dence sufficient  to  go  to  the  jury  upon  the 
question  of  the  alleged  negligence  In  the 
handling  of  the  hoist.  The  plalutlff  was  not 
required  to  prove  this  fact  by  direct  testimo- 
ny. Negligence  may  be  proved  by  showing 
circumstances  from  which  It  may  fairly  and 
logically  be  Inferred.  Hotchklss  Mt.  M.  &  B. 
Co.  V.  Bruner,  42  Colo.  305,  94  Pac.  331. 

The  rulings  of  this  court  have  been  uni- 
form that  where  the  evidence  is  such  tliat 
different  miods  may  honestly  draw  different 
conclusions,  It  Is  a  question  for  the  Jivy. 
Catlett  v.  0.  &  S.  B.  Co..  56  Colo.  463,  139 
Pac.  14;  Nichols  v.  C.  B.  •&  Q.  R.  R.  Co.,  44 
Colo.  501,  98  Pac.  808;  Williams  v.  Sleepy 
Hollow  M.  Co.,  37  Colo.  62,  86  Pac.  3.17,  7  L. 
R.  A.  (N.  S.)  1170,  11  Ann.  Cas.  111. 

As  I  view  It,  under  the  authorities  last 
cited,  the  question  ot  the  negligence  of  the 
defendant  In  the  mannw  complained  of  was 
pn^erly  submltfed  to  the  Jury. 


DBNYSB  ft  B.  G.  B.  CO.  v.  FTOLBSn:. 
(No.  8726.) 

(Supreme  Court  of  Colorado.    Nov.  5,  1917. 
Beheariag  Denied  Jan.  7.  1018.) 

1.  Rbxease  <t=>65— Vauditt— Fratju— ®ub- 
DEN  OT  Paoor. 
In  a  passenger's  action  for  injuries,  where 
to  avoid  a  release  she  pleaded  false  and  fraudu- 
lent representations  by  defendant's  claim  agent 
and  Its  phyaician  as  to  her  physical  condition, 
the  burden  of  proof  rested  on  her  to  prove  that 
the  doctors  and  the  claim  adjusters  deliberately 
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and  cmacStmatj  mlBreprMented  her  phyrical 
«onditloD,  with  intent  to  induce  ber  to  make 
the  aettlement  and  that  she  was  thereby  induced 
to  make  it 

2.  Bbxjeasb   «=957(2)  —  Validitt  —  Fuud  — 

SOTnCIENCT  OF  fiVIDEnCB. 

Fraud  avoidinc  a  release  of  a  claim  for  per- 
sonal injuries  most  be  proved  by  evidence  which 
is  clear,  precise,  and  indubitable, 

3.  Kktjiabe  «=>17(2)  —  Validity  —  Pbaudc- 
lent  (kspbxisentations. 

Where  a  railroad  company's  physician  who 
treated  a  passenger  injured  by  a  derailment  did 
not  discover  that  she  was  suifering  from  intei^ 
nal  injnrieti,  his  statements  to  ber  that  her  in- 
juries were  not  serious  were  not  fraudulent  mis- 
representations avoiding  a  release,  as  a  physi- 
cian's diaicnous  ia  necessarily  a  matter  oi  opin- 
ion, except  where  the  ailment  is  external  and 
visible. 

4.  Carbiebs  «=3283(2)— Liabiutt  fob  Nig- 
uoemce  op  physiciazt. 

A  railroad  company  whose  physicians  treat- 
ed an  injured  passenger  was  not  liable  fur  their 
negUgence  or  incompetence,  unless  it  knew  of 
thor  nnfltnesB. 

En  Banc.  Error  to  IMstrlct  Ooort,  Saii 
Juan  County;  W.  N.  Searcy,  Judge. 

Action  by  Belle  S.  Ptolemy  against  the 
I>eDver  &  Rio  Grande  Bailroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

a  N.  dark  and  3.  O.  HcHurry,  both  of 
Denver,  and  Frank  L.  Ross,  of  Sllverton,  for 
plaintur  in  error.  Wm.  a.  Way  and  H.  E. 
Curran,  both  of  SllTwtCMt,  tor  defmdant  In 

error. 


TELLER,  J.  The  defendant  in  error  had 
Judgment  against  the  plaintiff  in  error  In  an 
action  for  damages  for  personal  Injuries. 
The  complaint  alleged  negligence  on  the  part 
of  defendant  in  several  particulars,  and  se- 
rious injury  to  the  plaintiff  while  being  car- 
ried as  a  passenger  by  the  defendant.  The 
answer  denied  negligence,  and  set  up  as  a 
special  defense  the  giving  by  plaintiff  of  a 
full  release  and  settlanent  in  consideration 
of  the  payment  to  her  of  $450.  Plaintiff  re- 
plied, admitting  the  making  of  the  release, 
and  the  receipt  of  the  money,  but  alleged: 

"That  she  was  induced  to  accept  said  amount 
by  reason  of  the  false  and  fraudulent  represen- 
tations made  to  ber  by  defendant's  said  claim 
agent  and  by  defendant's  physician  as  to  ber 
ctmditlon  and  as  to  the  nature  and  extent  of  her 
injuries." 

It  Is  farther  alleged  that  the  statements 
and  representations  made  by  defendant's  phy- 
sician as  to  plaintiff's  physical  condition — 

"were  false  and  untrue,  were  known  by  defend- 
ant's said  physician  to  be  false  and  untrue,  and 
were  made  for  the  purpose  and  wltii  the  fraud- 
ulent intent  to  induce  plaintiff  to  believe  and 
rely  upon  the  same,  and  to  Induce  plaintiff  to 
make  said  pretended  settlement  and  release  de- 
fmdant  from  liability." 


The  plaintiff  was  Injured  by  the  deralhnent 
of  one  ot  detendantte  cars,  and  taken  to  a 
hoqital  In  Dnrango,  and  there  treated  for 
seven  weeks  hy  physicians  employed  tbNe- 
for  hy  the  defoidant. 

Unless  the  release  admitted  to  hare  beoi 
given  was  Tltlated  fraud  In  obtaining  It. 
as  charged  in  the  replication,  the  plaintiff 
had  no  cause  of  action. 

11, 2]  The  plaintiff  had  the  bnrdoi  of  prov- 
ing the  charge  that  the  defendant's  ageots— 
the  doctors  and  the  claim  adjuster — deliber- 
ately and  consciously  misrepresented  to  the 
plaintiff  her  physical  condition,  with  Intent 
to  Induce  ber  to  make  the  setUement,  and 
that  she  was  thereby  Induced  to  make  it. 
To  prove  fraud  the  evidence  "must  be  clear, 
precise,  and  indubitable."  D.  ft  R.  O.  R.  R. 
Co.  V.  Sullivan,  21  Colo.  302,  41  Pac.  BOL 

[3]  It  cannot  be  said  that  such  evidence 
was  presented  In  this  case.  Plaintiff  herself 
testified  only  that  the  phyddan  who  had  en- 
tire charge  of  the  case,  after  her  first  day  in 
the  hospital,  and  during  her  stay  there,  stat- 
ed "as  his  opinion"  that  her  Injuries  were  not 
serious.  She  now  complains  that  ^e  was,  in 
fact,  suffering  from  Internal  injuries,  but  In 
at  least  two  places  In  her  brief  it  Is  said  that 
defendant's  physicians  failed  to  discover  sudi 
Injury.  Clearly,  then,  they  were  not  and 
could  not  be  guilty  of  fraudulent  misrepre- 
sentation as  to  that  injury,  if  they  failed  to 
discover  It,  that  might  indicate  negligence  on 
their  part,  but  that  is  no  part  of  the  issue 
made  by  the  pleadings. 

[4]  If  the  physicians  were  negligent  or  In- 
competent, the  defendant  would  be  liable  for 
the  results  of  such  negligence  or  incompe- 
tence only  In  case  it  appeared  that  the  de- 
fendant knew  or  should  have  known  of  the 
physician's  unfitness,  and  that,  too.  In  a  case 
where  the  pleadings  presented  that  question. 
A  physician's  dlagnosla  la  necessarily  a  mat- 
ter of  opinion,  except  In  cases  where  the  ail- 
ment is  external  and  visible.  There  is  In 
tills  record  no  evidence  which  even  raises  a 
suspicion  that  the  statranents  made  to  plain- 
tiff as  to  her  condition  were  not  made  in  per- 
fect good  faith.  Neither  of  the  lAysidans 
who  attraded  her  for  the  defendant  was 
present  at  the  setUemeat,  nor  did  tliey  at  any 
time  take  part  In  the  n^tlations  Uae  it 
The  attemiit  to  invalidate  the  contract  of  set- 
Uement wholly  fidled. 

The  evidence  foiling  to  Jnstlty  the  setting 
aside  of  the  setUement,  plaintiff  bad  no  cause 
of  action,  and  tiie  motion  fi>r  a  nonsott 
should  have  been  sostatned. 

The  Judgment  Is  levwsed,  and  the  eanse 
remanded  to  the  district  oonrt  for  fmtber 
proceedings  In  harm<niy  herewith. 

Judgment  reversed. 
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STEWART  T.  BRBOKENRmGE  et  at 
(No.  8780.) 

(BnpMne  Oourt  of  Golondo.    Dec.  3.  1917. 
Bebfluing  Denied  Jan.  7, 1918.) 

1.  Appeal  and  Ekbob  «9847(2)— Betikw— 
iNsriBucnoKS— Bquitable  Actions. 
Ab  tbe  verdict  io  an  action  to  foreclose  a 
mechanic's  lien  is  onl^  advisoiTi  error  cannot 
be  assigned  on  the  giTing  or  renual  of  tnatmc- 
tidtta. 

Z  Affeai,  and  Ebbob  «=e>S31(7)  —  Bbtixw  — 
Pin  DIMOft— PBESUlf  pnoNB. 
Wbere,  in  an  action  on  a  building  con- 
tract, there  was  testimony  upon  every  part  of 
tbe  work  alleged  to  have  been  improperly  done, 
or  not  done  at  all,  aa  well  aa  to  the  materials 
of  which  complaint  was  made,  it  could  not  be 
assumed  that  the  court's  conclusions  rested  on 
the  final  certificate  of  an  architect  who  bad  been 
discharged. 

8.  GoNiucTB  «9285(2)  —  Buildiho  Gon- 

TBA0T8— AUTHOKITT  OF  AbCBITECT. 

Under  a  building  contract  authorising  the 
architect  to  determine  the  construction  and 
meaning  of  the  drawings  and  specifications,  be 
was  empowered  to  decide  whether  tbe  drawings 
or  the  specifications  should  govern  in  case  of  a 
conflict  between  them,  even  though  he  could 
not  waive  snbstantlal  compliance  with  tbe  con- 
tract OT  make  material  changeB. 

4.  GOHTBaOTB  ^E^86— BiftLDXNG  OOITTEACTS 
— SUBSTANTIAI,  PKBTOBMAMCB— DBTIATIOHB 
AND  OmISSIOHS. 
Deviations  and  omissions  under  a  building 
contract  not  doe  to  bad  faith,  and  which  do 
not  impair  the  structure  aa  a  whole,  but  can 
be  conveniently  remedied,  and  which  may  be 

Said  for  by  dednctions  from  the  contract  price. 
0  not  justify  a  claim  of  noncompliance  wiUi 
the  contract. 

6.  COITTBACTB    «B>906(1)  —  BtnLDING  OOR- 

TBAci  8— Waives  op  Objections. 
That  part  of  a  building  which  baa  been 
approved  by  the  owner  or  architect  expressly 
or  by  Inipneation  ia  not  open  to  objection  by 
tiiem  afterwafds  to  d^eat  a  suit  <m  a  building 
contract 

6.  COKTBACTB  «=»296— BUH^DINQ  CONTBAOTB 
— SUBSIANTIAL  FeBFOBICAHCE — DKVIAIIONB 
AND  (EMISSIONS. 

.  A  building  contractor'a  use  of  door  loeke  as 
good  as  those  spefufied  in  tbe  contract,  but  not 
of  the  kind  specified,  does  not  conatUnte  a 
failure  to  perform  tbe  contract. 

7.  Appeal  akd  Ebbob  ^»100e(l>— Rxvixw— 
Questions  of  Fact. 

Where  a  building  contractor  used  door  locks 
as  good  as  those  specified,  but  not  of  the  kind 
specified,  and  also  used  a  different  kind  of  lum- 
ber in  porch  columna,  which  did  not  change 
their  appearance,  and  which  the  architect 
thought  was  better,  whether  there  should  -be  a 
deduction  from  the  contract  price,  because  of 
these  cbangea,  was  a  matter  for  tbe  trial  court 
to  determine  in  a  aolt  to  fbreelose  a  mechanic's 
lien. 

8.  CONTBACTS  «3»2g6— BuiLdlNO  CONTBACTB 

—Sdbstantiai.  Pkbvobhahcd— Dbtiations 

and  oh1bsion& 
Where  building  plans  were  dianged  so  as  to 
make  porch  columns  longer  and  larger  than 
thoae  shown  in  the  plans,  and  because  of  this 
cbange  the  architect  directed  the  use  of  Oregon 
fir  Instead  of  New  Mexican  pine  in  such  columns, 
thinking  It  was  better  tm  tne  porpose,  and  this 
change  ^&  not  affect  Uie  appearance  of  the 
oolumna.  It  did  not  come  wiuiln  the  rule  pro- 
tecting an  owner's  right  to  have  the  building 
constructed  according  to  his  wishes  as  expressed 
In  the  contract. 


Error  to  District  Comt,  Pneblo  Ooonty; 

J.  E.  Rlzer,  Judge. 

Action  by  Blmer  Breckrarldge  and  anotiber, 
copartners  under  the  firm  name  of  Brecken- 
rldge  &  Jones,  against  EUzabeth  Stewart 
Judgment  for  plalutUfs,  and  defendant  bringB- 
error.  Affirmed. 

Bt  X  Oalllgan,  of  Pneblo,  for  plalntUC  In 
error.  Hartnuui  ft  BaUrdch,  of  Pueblo,  for 
defendants  In  error. 

TELLER,  J.  The  defendants  In  error  ob* 
tained  a  Judgment  against  tbe  idalntlff  In 
error  for  a  balance  due  on  a  contract  for  the 
building  of  a  boose,  and  she  brings  tbe  case 
here  for  review. 

The  defense  was  tbat  tbe  work  had  not 
been  done  according  to  the  contract,  and 
that  the  final  certificate  by  the  ardbltect  was 
given  after  be  had  been  discharged. 

The  action  was  to  foreclose  a  mechanlc'a 
lien,  and  the  court  called  a  ]ai7  to  try  the 
Issues,  which  returned  a  verolct  for  the 
amount  claimed.  The  court  adopted  the 
verdict,  found  the  plaintiffs  entitled  to  a  lien, 
and  entered  Judgment  accordingly. 

Plaintiff  In  error  nrntends  that  the  erl- 
denoe  was  Insufficient  to  josti^  0ie  verdict 
and  Judgment,  and  that  there  was  error  In 
the  Instrncttons. 

[1  ]  Since  in  this  case  the  verdict  was  only 
advlstny,  error  cannot  be  assigned  on  the*ln- 
Btnictt<Kut,  either  given  or  refused.  Danlel- 
aoo  T.  Onde,  11  CtOo.  87,  IT  Pac  28S;  Kellog? 
T.  EeUogK  21  Colo.  181, 40  Pac.  308;  16  Gyc. 
422. 

It  ml|^  be  said,  however,  ttutt  the  Instruc- 
tions amount  to  flndlngs  of  law,  and  henc^  If 
they  did  not  announce  correct  rules  of  law. 
It  must  be  held  that  the  court  did  not  proper- 
ly apply  the  law  to  the  ftrts. 

[2]  The  ptlseipal  objection  made  to  the  In- 
structions Is  that  they  Ignore  the  alleged  dis- 
(Aarge  of  tbe  ardiltect,  and  tre^  the  llnai 
certificate  as  valid  and  Undhig.  It  mlj^t 
be  necessary  to  determine  the  t<ac»  of  said 
certificate  had  the  court  treated  it  as  deter^ 
mining  the  question  of  comidlance  with  the 
contract;  but,  inasmuch  as  there  was  testi- 
mony  upon  every  part  of  the  work  alle^^  to- 
have  been  Improperly  done,  or  not  done  at 
all,  as  well  as  to  the  materials  of  which  com- 
plaint was  made,  we  cannot  assume  that  the 
court's  conclodons  rested  upon  the  certffi- 
cate. 

[3]  The  other  ground  urged  for  reversal  Is 
that  the  evidence  does  not  support  the  find- 
ings. It  may  be  conceded,  as  claimed,  that 
the  contract  gave  the  architect  no  authority 
to  waive  substantial  cfunpllance  vrlth  It,  or  to- 
make  material  changes  In  the  form  of  or  ma- 
terials for  0ie  building;  but  it  did  authorlKe 
him  to  determine  the  "construction  and  mean- 
ing of  the  drawings  and  spedflcatlons."  That. 
of  course,  empowered  him  to  decide  whether 
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drawings  or  specifications  stiould  govern  In' 
case  of  conflict  between  them. 

This  makes  his  decision  final  as  to  the 
window  sltls,  since  there  was  as  to  these  a 
conflict  between  the  plans  and  the  spedfica- 
tloos,  and  this  is  tme  also  as  to  the  glass  on 
the  sides  of  the  front  door. 

That  the  trees  were  not  moved  from  the 
parking  was  admitted,  but  the  testimony  of 
the  defendants  Id  error  that  Mr&  Stewart 
directed  them  to  leave  the  trees  there  Is  not 
disputed.  Ukewlse  It  Is  not  disputed  that 
she  selected  the  brick,  which  she  now  alleges 
are  not  according  to  the  specifications.  The 
witnesses  best  qaallfled  to  testify  on  the  stone 
used  agree  that  the  foundations  and  the  win- 
dow sills  are  of  the  stone  spedfled,  and  none 
of  the  witnesses  to  the  contrary  show  any  spe- 
cial knowledge  on  the  subject.  There  Is  no 
testimony  to  support  the  charge  that  the 
floor  in  the  attic  is  not  as  specified,  bat  Uut 
it  is  so  is  established. 

There  was  an  abundance  of  evidence  to 
support  a  finding  that  the  plastering  was  not 
open  to  the  objection  made  to  It 

[4]  Counsri  for  plaintiff  in  error  cites  cases 
to  snpport  bis  position  as  to  the  right  of  an 
owner  to  have  his  wishes,  as  expressed  in  a 
building  contract,  carried  out;  but  the  cases 
hold  only  that  there  must  be  a  substantial 
compliance  with  the  contract  Idaho  G.  C.  M. 
Co.  V.  Colo.  Iron  Works,  49  Colo.  72,  111 
Pai*.  653;  Gladus  v.  Black,  SO  N.  T.  146,  10 
Am.  Bep.  44B.  Deviations  and  omissions,  not 
due  to  bad  faith,  which  do  not  impair  the 
structure  as  a  whole,  it^ilidi  can  be  oonven* 
lently  remedied,  and  wblch  may  be  paid  to* 
by  deductlmis  Ccom  tbe  contrsict  pricey  do  not 
justly  a  claim  of  noncompliance  wltb  the 
contract  Pippy  v.  Wlnslow,  62  Or.  319,  126 
Pac;  298. 

[S]  Th&t  part  of  a  building  wbSsix  baa  beoi 
approved  by  the  owner  or  the  arcblteet,  ex- 
pressly ur  1^  implication,  la  not  open  to 
objection  by  them  afterwards  so  as  to  dafsat 


a  suit  on  the  contract  WUdey  v.  School  Di»- 
trict,  25  Mich.  419;  Ashland  Lime  Co.  v. 
Shores,  103  Wis.  123,  81  N.  W.  136. 

The  matters  above  mentioned  aptfsta  to 
have  been  approred  by  the  ardUtect  before 
his  discharge. 

[6,  7]  The  objection  that  Tale  locks,  re- 
quired to  be  used  In  doors  on  the  first  floor 
were  not  so  used,  comes  within  the  above- 
named  rule;  they  can  be  easily  changed; 
and  whether  or  not  the  use  of  other  kinds  (tf 
locks,  which  the  evidence  showed  were  as 
good  as  the  Tale  locks,  entitled  the  defend- 
ant to  a  deduction  from  the  contract  price, 
was  for  the  trial  court  to  determlna 

til  The  only  other  matter  of  which  the  de- 
fendant complained  was  that  Oregon  fir  was 
used  In  the  porch  columns.  Instead  of  New 
Mexican  pinei  Tbe  architect  testified  that 
the  plans  were  changed  so  as  to  make  these 
columns  longer  and  larger  than  those  shown 
In  tbe  plans,  and  that,  for  this  reason,  he 
changed  the  material,  the  fir  being.  In  his 
opinion,  better  than  Kew  Mexican  pine. 

Such  a  change  does  not  come  within  the 
reason  of  the  rule  whicb  protects  the  owner's 
right  to  have  a  building  constructed  accord- 
ing to  his  wishes,  as  expressed  In  a  building 
contract,  since  it  does  not  appear  that  the 
change  affects  the  appearance  of  the  columns, 
and  there  Is  evidence  that  the  substituted 
wood  is  better  for  the  purpose  than  the  kind 
specified.  Here,  again.  It  was  for  the  conzt 
to  determine  whether  or  not  any  deduction 
should  be  made  on  account  of  the  change. 

It  appears  that  the  installation  of  the  ele- 
vator was  the  last  work  done  under  the  con- 
tract, and  that  was  accepted  the  ardiltect 
before  his  discharge,  and,  further,  that  all  the 
oilier  woric  had  theretofore  been  approved  tj 
him.  In  view  of  Uila  fiict,  and  tba  abundant 
evidence  to  support  ttie  findings,  we  see  no 
reason  for  rejecting  tbem. 

The  judgment  la  acocndii^  afllrmeA; 

Judgment  affirmed. 
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WILLIAMS  T.  HOME  INS.  CO.    (No.  21117.) 

(Saprema  Court  of  Kaosas.   Dec.  8,  1917.  Re- 
hearing Denied  Jan.  18,  1918.) 

(BfO^Vut  iy  the  Court  J 

1.  iHsuuiroB  ^3»S92(1)— Hail  ImuuROB— 
Risk— E8T0PPSL. 

In  an  action  on  an  alleged  oral  contract  for 
insurance,  it  is  heldj  on  the  facts  stated  in  the 
opinion,  that  the  insarance  compan;  by  re- 
taining control  and  exercising  ownership  over 
the  premium  paid  to  its  local  agent  is  estoppt^ 
to  deny  that  it  contracted  to  uuare  plaintiff's 
wheat  crop  against  loss  by  hail,  notwithatand- 
ing  its  local  agent  had  no  authority  to  make  an 
oral  contract  for  inanrance. 

2.  Appeal  and  Ebkok  «S91177(7)— Inbub- 
AKCB  ®=>661— Hah,  Insurance— Evidence 
— ^Amount  or  Loss. 

Evidence  of  the  amounts  paid  bj  the  de- 
fendant to  other  penons  in  settlemtnt  of  lois- ' 
es  to  wheat  crops  occasioned  by  the  same 
storm  is  held  In  the  circomstances  stated  In  the 
opinion  incompetent;  and  because  of  the  failure 
of  plaintiff  to  establish  by  competent  evidence 
the  amount  of  his  Io«8,  the  Judgment  is  revers- 
ed, and  the  cause  remanded  for  trial  of  that  is- 
sue. 

Appeal  from  District  Court,  Harper  County. 

Action  by  M.  C.  Williams  agalnat  the  Home 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  apiwalB.  Reversed,  and  cause 
remanded. 

C.  H.  Mauntel,  of  Alva,  Okl..  and  E.  0. 
Wllcor  and  Myrtle  Youngberg,  both  of  An- 
thony, for  appellant  Vernon  Day  and  Don- 
ald Muir,  both  of  Anthony,  for  appellee. 

PORTER,  J.  The  action  was  one  upon  an 
oral  contract  for  ball  Inanrance.  The  plain* 
tiff  recovered,  and  the  defendant  appeals. 

In  April.  1915,  M.  O.  WllUama,  a  fanner 
living  in  Harper  county,  desired  Insurance 
on  bis  wheat  crop,  and  went  to  J.  C.  Glvin, 
local  agent  at  Harper  for  the  Home  Insur- 
ance Cmnpany.  He  had  insured  his  wheat 
with  the  same  asent  the  previous  season. 
Elvln  prepared  an  application  for  Insurance 
upon  the  r^ular.  fcnm  prescribed  by  tlie  com- 
pany, settlne  out  a  description  of  the  land, 
the  amoimt  of  wheat  to  be  insured,  tbe 
amount  of  the  premium,  and  with  a  provision 
that  it  should  not  be  binding  upon  the  axor 
pany  until  approred  by  the  agent  at  Okla- 
boma  City.  WlUlams  signed  the  application 
ami  gave  Elvln  bis  penonal  note  In  full  pay- 
ment of  the  preudnm,  which  amounted  to 
$117.48.  Elvln  thereupon  deposited  in  a  bank 
in  Anthony  tbe  amount  of  the  aoba,  less  bis 
commhidim  as  local  agent,  taking  tbe  bank's 
eertlflcate  of  d«p<»lt  for  985.44,  payable  to 
the  Home  Insurance  Company,  which  he  plac- 
ed In  an  enytHope  with  the  application  and 
mailed  to  the  office  of  the  company  at  Okla- 
homa City.  The  evideDce  is  that  at  this  time 
the  defendant's  manager  at  (NOaboma  City 
was  side  in  tbe  hospital  Vot  some  reason 
no  written  policy  was  Issued  by  the  company 
on  tbe  application.   However,  some  time 


dnring  the  month  of  May  the  defendant  com- 
pany learned  that  the  certificate  of  deposit 
had  been  Issued,  and  on  May  33SA  wrote  tbe 
bank  as  follows: 

"Co  May  2l8t  you  wrote  Mr.  J.  C.  Elvin,  of 
Harper,  Kan.,  stating  that  you  had  issued  on 
April  26th  your  certmcate  ot  deposit  No.  140a. 
payable  to  the  Home  Insurance  Company  for 
185.44.  Beg  to  advise  that  we  have  never  re- 
ceived the  same,  and  wish  to  notify  yon  not  to 
pay  the  same  If  presented. 

"In  talking  with  our  banker  here  he  tells  us 
that  it  Is  the  cnstom  where  an  indemnity  bond 
is  issued  to  a  bank  they  will  issue  a  duplicate 
certiBcate  of  deposit  If  yon  will  kindly  fill 
out  an  indemnity  bond  on  your  form  and  send 
same  to  us,  we  wilt  have  same  executed  and 
approved,  at  which  time  you  can  Issue  us  a  du- 
plicate certificate  of  deposit" 

The  cashier  of  the  back  was  absent  on  a 
vacation  when  this  letter  came,  and  It  was 
never  answered.  Some  time  in  June  a  hail- 
storm partially  destroyed  plaintiffs  wheat 
An  adjuster  of  the  defendant  went  to  Harper 
and  adjusted  losses  sustained  by  eight  or  ten 
other  farmers  occasioned  by  the  same  storm. 
He  testified  that  throngh  Mr.  Elvln  he  learn- 
ed of  plaintiff's  loss,  and  made  an  adjustment 
wltb  plalnUff,  subject  to  the  approval  of  the 
company.  By  this  adjustment,  plaintiff's  loss 
was  fixed  at  $294,  but  tbe  company  never  ap- 
proved the  adjustment. 

The  answer  of  ttie  defendant  was  a  gener- 
al denial  and  a  spedal  denial  that  Elvln  was 
authorized  to  make  an  oral  contract  of  in- 
surance. 

[1]  There  Is  a  complaint  that  tbe  court  re- 
ceived Incompetent  evidence  and  ruled  out 
competent  evidence.  Tbe  plaintiff  was  per- 
mitted to  testis  to  conversations  with  the 
local  agent  at  tbe  time  tbe  aivUcatlon  was 
signed,  in  whl^  ttte  agent  stated  bte  inten- 
tion to  deposit  the  premium  in  the  bank  to 
tbe  credit  of  the  Insurance  company.  This' 
could  not  have  prejudiced  any  one,  because 
It  cannot  be  disputed  that  Oie  money  was  de- 
posited to  the  credit  of  the  insurance  com- 
pany, and  the  company  notified  by  letter  of 
that  fitct  Besides,  long  before  the  loss  oc- 
curred the  company  received  notice  of  tbe 
fact  that  the  money  bad  been  deposited  to  its 
credit,  and  assomed  to  exerdse  control  and 
ownership  over  the  fund.  By  reason  of  this 
fact  we  think  the  defendant  company  Is  lia- 
ble to  tbe  plaintiff,  conceding  that  It  bad  uev- 
er  authorized  its  agent  to  enter  into  an  oral 
omtract  of  insurance.  It  is  estopped  now  to 
claim  that  be  bad  no  such  authority,  because, 
with  full  notice  of  the  fact  that  the  money 
bad  been  deposited  in  tbe  bank  to  Its  credit 
as  a  premium  for  the  Imurance,  it  notified 
the  bank  not  to  pay  tbe  mon6y  out  to  any  one 
else,  and  elected  to  consider  the  premium  as 
belonging  to  it.  The  money  Is  still  held  by 
ttie  bank.  NelQier  plaintiff  nor  any  one  elae, 
so  &r  as  the  evidence  shows,  has  ever  inter* 
fered  with  defendant's  right  to  collect  it 
When  the  defendant  company  wrote  the  bank 
claiming  ownership  of  the  deposit.  It  knew 
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that  no  poUq^  had  been  Inaed  to  plaintiff  or 
to  any  one  else  for  wbldi  that  d^oslt  repre- 
•anted  the  premium ;  yet  It  was  wUlli«  to  ao> 
oept  and  endeavored  to  secure  posMBBloa  of 
the  premium  at  a  time  when  no  loss  had 
iMcn  nutalned.  If  plaintiff's  wheat  had  been 
harvested  without  loss  from  storms,  the  de- 
fendant would  have  proOted  by  Cbe  premi- 
um, and  its  own  neglect  to  sffpron  the  apidl- 
catton  and  Issue  a  written  polley  ought  not 
to  relieve  It  from  UabUtty  to.  the  assured.  It 
would  be  unconscionable  to  permit  defend- 
ant to  hold  the  premium  In  the  bank  subject 
to  Its  control,  and  in  the  event  plalntHTs 
vrtieat  escaped  loss  collect  the  premium,  and 
refuse  to  collect  It  In  order  to  relieve  Itself 
from  liability.  In  the  event  loss  occurred. 

Before  notifying  the  bank  to  hold  the  pre* 
mlum  subject  to  its  order  the  defendant  com- 
pany could  have  required,  if  It  deemed  that 
essential,  another  written  application  from 
plaintiff,  or  it  coald  have  issued  a  written 
policy  without  such  an  aE^llcatlon  upon  In- 
formation easily  obtained  from  Its  ^ucal 
agent  By  ezerdstng  control  and  owueisbip 
over  the  premium  It  placed  Itself  In  a  position 
to  retain  the  benefits  of  a  contract  of  Insur- 
ance, and  mnst  assume  the  burdens  of  such  a 
contract 

Because  of  thla  view  of  the  case  we  deem  it 
unnecessary  to  consider  the  complaints  of 
error  respecting  evidence  admitted  to  show 
agen(7  of  Elvin  or  of  the  adjuster.  We  do 
not  think  the  Jury  w«re  misled  by  failure  of 
the  court  to  define  what  was  meant  by  affirm- 
ative claims,  nor  could  there  have  been  any 
prejudicial  error  In  the  Instructions  respect- 
ing agency.  It  may  be  conceded  that  the  lo- 
cal agent  had  no  authority  to  make  an  oral 
contract  of  Insurance,  If  It  be  further  con- 
ceded that  the  evidence  c^red  to  establish 
this  was  not  sufficient  and  that  the  Instruc- 
tions given  in  respect  to  this  Issue  were  erro- 
neous, stUl  the  agent  had  authority  to  take 
applications  for  and  receive  premiums  in  pay- 
ment of  policies  which  were  to  be  issued 
when  the  company  approved  the  written  ap- 
plication. The  plaintiff  never  applied  for  an 
oral  contract,  and  neither  he  nor  the  ageat 
bad  such  a  contract  lu  mind.  The  plaintiff 
made  the  written  application  on  the  usual 
blanks,  and  while  tlie  application  was  not 
available  for  evidence,  the  general  terms  of 
the  application  were  sufficiently  shown  by  the 
plaintiff's  testimony  and  that  of  the  agent 
The  application  was  received  by  the  company 
because  it  was  sent  by  mall,  postage  paid, 
and  properly  addressed  to  the  home  office. 
The  defendant  without  approving  the  appli- 
cation by  issuing  a  policy,  never  disapproved 
it  and  retained  the  premium  until  after  the 
loss  occurred.  It  makes  little  difference 
whether  we  call  this  an  oral  contract  of  in- 
surance or  what  it  Is  termed.  It  became  a 
contract  of  Insurance  when  defendant  elect- 
ed to  accept  and  retain  the  premium,  al- 


BEPOBTBa  (Kan. 

though  the  terma  of  the  contract  bad  to  be 
eetabllshed  by  oral  nddenca 

in  Notwithstanding  what  has  been  said, 
another  trial  will  be  necessary  because  of  the 
follure  of  plaintiff  to  prove  the  amount  of 
Us  loss.  He  produced  a  number  of  witness- 
es who  lived  In  the  same  county  and  who  had 
sustained  loss  by  the  same  storm.  Over  the 
defendant's  objection  they  were  permitted 
to  testify  what  per  cent  of  loss  they  were 
paid  by  defendant  None  of  thun  had  ever 
seen  p^lntUTs  wheat  after  It  was  injured, 
and,  of  course,  the  evidence  was  not  com- 
p^»nt  for  the  purpose  for  whlA  It  was  of- 
fered. The  defen^^t  never  accepted  or  ap* 
proved  the  adjustment  made  by  its  agent 
and  the  plaintiff  could  not  rely  upon  that  as 
fixing  the  amount  of  his  loss.  The  parties 
may  be  able  to  agree  upon  the  loss  sustained 
by  the  plaintiff.  If  not  a  new  trial  will  be 
ordered  to  determine  that  question. 

Judgment  reversed  and  cause  remanded. 
All  the  Justices  concurring. 


GEIPFITH  V.  ATCHISON,  T.  &  S.  P.  BI. 
CO.  et  al. 

SAME  V.  CITY  OF  WICHITA. 

(No.  209680 

(Supreme  Court  of  Kansas.   Dec.  8,  1917.  Be- 
hearins  Denied  Jan.  18,  10180 

(ByUalmt  by  the  Court.) 

1.  Appeal  Ann  Ebbob  ^>1038(13>— Hunxcj- 

PAL  COBPOKATIONB  €=>371(4)— OBSTanOTION 

or  Access— Evidence— Hahuuss  Erbor. 
In  an  action  for  damages  for  the  obstruction 
of  access  to  property  based  on  but  one  ground, 
it  was  error  to'  permit  proof  of  another  ground 
and  to  give  InstructionB  and  submit  Sndincs  per- 
taining thereto,  but,  as  the  jury  separated  the 
amounts  allowed  on  account  of  each,  the  error 
was  rendered  practically  harmless,  as  that  part 
of  the  Judgment  might  have  been  eliminated. 

2.  Appeal  and  Krroe  «=»1053(3>— EIbboneous 
Adhisbzoit  or  Kvxdbnob— Cube  bt  Itrsrauc- 

TION. 

Damages  were  permitted  to  be  proved  on 
the  baais  of  the  plaintiff's  right  to  occupy  a  part 
of  a  certain  street,  but  this  proof  was  eliminated 
by  an  instructiou  given,  and  the  error,  if  any, 
was  thereby  neutralized. 

3.  Tbial  «=>350(2}  —  H*itin.MB  Bn(»  —  Spe- 
cial QUBSIIONS. 

Certain  special  qaestiona  which  the  defend- 
ants assert  were  not  within  the  ranxe  of  the  tes- 
timony were  submitted,  bnt,  having  beea  answer- 
ed in  accordance  with  inferences  fairly  to  be 
drawn  from  physical  facts  shown  by  the  record, 
no  error  in  their  suhmission  is  disclosed. 

4.  Municipal  Cobpobatiohs  <Si=>071(4}  —  Ob* 

STBUCTION  OF  ACCESS— FiN  01  NO  LlABILXTT, 

The  finding  that  one  of  the  defendants  rear- 
ranged certain  railroad  tracks,  thereby  obstnict- 
IDS  travel  in  the  street  did  not  relieve  the  other 
defendant  from  responsibility  therefor  in  view  of 
aiiothi-r  finding  to  the  effect  that  such  rearrange- 
ment was  a  part  of  the  general  enterprise  In 
which  they  were  both  engaged. 
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Sl  MmnoiPAi.  OoBPMuzons  «S9671(4)  —  Ob- 
giBuoTiow  or  AooBSS  —  FiiTDinaB  —  Ingoh- 

BIOTKNOT. 

The  Jury  expressly  found  that  a  certain  de- 
presBion  ia  one  street  rendered  the  passage  of 
teams  and  vehicles  thence  into  another  street  im- 
possible, and  by  another  gnding  stated  with 
equal  perspicuity  that,  ootwithatandinx  such  de- 
pression,  it  would  hare  been  practicable  for 
teams,  wagons,  and  other  vehicles  to  pass  from 
the  one  street  into  the  other.  Btld,  that  sncb 
inconsistent  and  contradictory  findings  cannot 
be  permitted  to  stand. 

6.  MiTNiciPAi.  Corporations  «=d669  —  Ob- 
BTRDcnoN  or  Access  ~  Bbcovebt  of  Dau- 

AOES. 

It  appearing  from  the  entire  record  and 
from  the  testimony  of  the  plaintiff  himself  that 
the  cement  wall  complained  of  as  a  barricade 
did  not  have  the  effect  to  increase  the  obstruction 
to  traveli  it  Is  heid  that  the  plaintiff  ouinot  re- 
cover on  account  of  tbe  erection  of  aucb  wall. 

7.  MtTNICIPAX.  Ck)RPOBATIONS  «=>66&  —  Ob- 

siBncnoK  OF  Access— Dahaqes. 
From  the  location  of  different  avenues  of 
approach  shown  by  the  rewrd  and  from  the 
space  in  the  street  occupied  by  the  plaintiff  by 
a  platform  or  a  loading  dock  in  front  of  his  own 
buildings,  it  is  held  that  he  is  not  shown  to  have 
been  damaged  by  the  rearrangement  of  railroad 
tracks  complained  of. 

8.  Municipal  CkiRPOBATioNa  «=»671(4)  -—  Ob- 
firntucnoN  of  Stbebt— Fujno  of  Claiu  fob 
Damaobb. 

The  claim  for  damages  not  having  been  filed 
with  the  cit^  clerk  in  Uie  time  required  by  the 
statute,  the  judgment  in  favor  of  uie  city  must 
for  this  reason,  regardless  of  others,  be  af- 
firmed. • 

Appeal  from  District  Court,  Sedgwick 
County. 

Suits  by  T.  H.  Griffith  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company 
and  the  Wichita  Union  Terminal  Railway 
Company  and  against  the  City  of  Wichita. 
Jadgment  against  the  Railroad  and  Terminal 
Company,  and  judgment  In  favor  of  the  City, 
and  plaintiff  and  the  Railroad  and  the  Ter- 
minal Company  appeal.  Judgment  In  favor 
of  the  City  affirmed,  and  Judgment  against 
the  other  defendants  reversed,  with  direc- 
tions to  enter  Judgment  in.  their  favor. 

Dale.  Amldon  &  Bnckland,  of  Wichita,  for 
app^ants.  J.  A.  Oonly,  O.  A.  Keadb,  B.  R. 
Yemillloit,  and  W.  F.  LUleston,  aU  of  Wichita, 
and  W.  B.  Smith  and  O.  J.  Wood,  both  of 
Toiieica,  for  appellees. 

WEST,  J,  The  plaintiff  sued  the  railroad 
company,  the  terminal  company,  and  the 
dty  of  Tndilta  for  obstructing  the  ingress 
and  egress  from  his  two  wholesale  houses 
fronting  on  Fifth  avenue,  and  recovered  a 
Judgment  for  94,000  against  Uie  two  com- 
panies, tbe  verdict  being  in  favor  of  the 
dty. 

Douglas  avenue  Is  Intersected  by  Fifth 
avenue  near  the  Union  Station,  and  the 
plaintUTg  building  are  located  on  four  lota 
each  25  feet  wide,  the  southern  line  of 
which  tract  is  about  300  feet  north  of  Doug- 
las avenne  In  the  c<mstruction  of  the 
Douglas  avenue  subway  as  a  part  of  tbe 


Union  Station  enterprise,  a  deprevloa  wu 

made  which  the  Jury  found  would  have  pre- 
vented teams  and  vehicles  from  passing  from 
Fifth  avenue  upon  Douglas  avenue  or  from 
the  latter  upon  the  former.  The  depression 
was  about  a  foot  In  depth,  and  there  was  a 
concrete  curb  put  In  from  the  south  edge  of 
the  sidewalk  to  the  street  bed.  But  the  Jury 
also  found  that  but  for  a  certain  wall  across 
the  -south  end  of  Fifth  avenue  "it  would 
have  been  practicable  for  teams,  wagons,  and 
other  vehicles  to  pass  from  Douglas  avenue 
Into  Fifth  avenue  and  from  Fifth  avenue  Into 
Douglas  avenue."  This  wall  was  of  cement, 
about  19  feet  long,  1  foot  thick,  and  5  or  6 
feet  high,  and  was  located  against  the  north 
side  of  the  sidewalk  along  the  north  line  of 
Douglas  avenue  Certain  railroad  tracks 
along  Fifth  avenue  were  rearranged  to  ac- 
commodate the  condition  brought  about  by 
the  construction  of  the  Union  Station.  The 
statement  of  facts  In  Campbell  v.  City  of 
Wichita,  168  Pac.  833,  Is  referred  to  for  the 
general  features  of  the  situation.  The  pe- 
tition alleged: 

"That  tbe  said  property  was  accessible  from 
tbe  east  by  Fifth  avenue,  and  from  the  west  by 
an  alley  in  the  rear  of  said  building;  that  on 
the  4th  day  of  April,  1814,  these  defendants  and 
each  of  them  did  entirely  close  up  Fifth  avenue, 
and  did  erect  at  a  point  where  the  same  inter- 
sects Douglas  avenue  a  large  blockade,  to  wit,  a 
cement  wall  several  feet  high,  and  entirely  close 
the  said  street  and  render  useless  the  same  as  a 
street  or  highway,  •  •  •  and  that  by  the 
erection  of  the  said  barricade  as  aforesaid  the 
same  wholly  impaired  and  destroyed  said  Fifth 
avenue,  and  rendered  it  wholly  useless  as  a  pub- 
lic highway,  and  by  said  obstruction  the  plaintiff 
has  been  deprived  of  all  means  of  ingress  and 
egress  to  and  from  his  said  premises  from  the 
east  end  thereof;  •  •  •  that  by  reason  of 
the  action  of  said  defendants  and  each  of  them 
in  closing  up  and  permitting  tbe  closing  of  said 
street  this  plaintiff  has  been  damaged  In  the  snm 
of  $15,000.  Plaintiff  further  alleges  that  •  •  • 
he  filed  with  the  said  clerk  of  the  city  of  Wichita 
*  *  *  a  claim  against  said  city  of  Wichita  to 
the  specific  injury  aforesaid.    •    ♦    • " 

One  of  the"  instructions  requested  by  the 
plaintiff  was; 

"The  jury  nre  instrHotod  that,  if  you  believe 
from  the  evidence  in  this  case  that  the  property 
of  the  plaintiff  described  in  the  petition  has  been 
depreciated  in  value  by  reason  of  the  erection 
and  construction  of  the  wall  or  bulwark  in  ques- 
tion, then  you  are  instructed  that  the  plaintiff  is 
entitled  to  recover  the  amount  of  the  deprecia- 
tion in  valne  so  sustained  by  it  to  tbe  propcrbr 
aforesaid  as  shown  by  the  evidence,  and  you  will 
assess  such  sum  as  will  compensate  plaintiff  fbr 
th«  depreciation  in  valne  so  sustained." 

Tet  the  court  below,  over  the  persistent 
objectlou  of  the  defendants,  permitted  the 
plalntur  to  Introdnce  ft  large  volume  of  tes- 
timony aa  to  the  damage  claimed  to  have 
been  caused  "by  the  rearrangement  of  the 
tracks,  and  this  feature  Is  prominent  also 
In  the  instructlcms  and  in  the  special  flndinga. 

Tn  answer  to  this  assignmmt  of  error  It  la 
suggested,  am<mg  other  things,  that  the  claim 
filed  with  the  dty  clerk  was  set  out  and  made 
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a  part  of  Qie  petltltm  and  contained  tbe 

averment : 

"And  the  street  has  been  entirely  filled  hj  said 
railway  companies  and  the  street  is  entirely 
blocked,  and  claimant  is  entirely  shut  off  from 
using  said  property  for  said  purposes." 

[1]  But  tbe  entire  pleading  IS  susceptible 
to  the  one  construction  only — that  tbe  plaln- 
tift  relied  on  the  wall  as  tbe  sole  ground 
of  recovery.  It  was  error,  therefore,  to  re- 
ceive the  testimony  and  not  omit  the  Instruc- 
tions and  findings  touching  the  rearrange- 
ment of  the  tracks  as  an  element  of  damage, 
for  tbe  all-sufficient  reason  that  the  plaintifT 
had  not  pleaded  it  Tbe  Jury,  however,  were 
asked  to  and  did  separate  the  amount  of 
their  verdict  into  $2,500  on  account  of  the 
wall  and  ?1,500  for  the  rearrangement  of 
the  tracks,  and  the  error  as  to  that  part  of 
the  judgment  might  have  been  rendered 
harmless  by  elimination. 

[2]  Iti  is  complained  that  the  court  per- 
mitted damages  to  be  proven  on  the  basis  of 
the  plalntlfTs  right  to  occupy  a  part  of  Fifth 
avenue  with  his  dock,  but  by  tbe  instructions 
this  was  eliminated,  and  the  error,  if  error 
it  was,  thereby  lost  its  sting. 

[3]  The  court  la  criticized  for  submitting 
of  its  own  motion  certain  special  findings  con- 
cerning which  there  was  no  testimony.  But, 
if  there  was  no  direct  evidence,  there  were 
physical  facts  from  which  certain  Inferenc- 
es as  to  the  wall  (about  which  most  of  these 
questions  were  asked)  might  be  drawn,  and 
no  error  in  this  respect  is  dlsdoeed. 

[4]  The  terminal  company  urges  that,  as 
the  Jury  found  that  the  tracks  were  rear- 
ranged by  the  Santa  F^,  this  of  necessity  re- 
lieved the  other  company  from  liability  there- 
for. But  they  also  found  that  this  rear- 
rangement was  part  of  the  general  scheme  of 
elevation.   Hence  no  error. 

[6]  In  the  motions  for  new  trial  each  of 
the  defendant  companies  complained  that  the 
special  findings  were  inconsistent  with  one 
another.  One  of  the  IB  assignments  of  error 
is  tlie  overniliiv  of  tbe  motions  for  a  new 
trial.  It  cannot  be  possible  that  the  deiwes- 
slon  in  Douglas  avenue  as  already  described 
did  and  at  the  same  time  did  not  prevent 
the  passage  of  teams  and  vehtdea  one 
street  Into  the  other,  and  yet  the  Jury  d^b- 
erately  found  both  ways  on  this  point  One 
of  two  results  must  Inevitably  follow:  JGi- 
ther  the  erectlim  of  the  wall  did  not  dest^y 
the  plalntUTs  Ingress  and  egress,  because 
they  bad  already  beoi  destroyed,  or  else  the 
two  defendants  are  required  to  pay  f4,000 
because  they  6M,  although  they  did  not, 
obstruct  the  plalntUTs  Ingress  and  egress  by 
the  erection  of  the  wall.  This  sort  of  Janus* 
faced  findings  wlU  not  do. 

Tbe  plaintiff  himself  testlfled: 

That  for  15  years  before  the  construction  of 
the  wall  Fifth  avenue  was  like  any  other  street 
fn  Wichita,  except  that  the  Santa  F«  had  one 
or  two  traoks  extending  down  the  street  to  a  cer- 
tain point,  and  then  veering  to  tbe  sootlMast 


towards  the  old  depot,  making  the  street  dear  of 
tracks  south  of  tbe  Potts  warehouses. 

"There  was  a  cement  wall  bnUt  across  Fifth 
avenue  at  the  intersection  of  Douglas  avenue, 
shutting  ofE  all  traffic  by  teams  on  Fifth  avenue." 

"Tracks  were  set  very  closely  together,  and  ex- 
tended directly  down  to  Douglas  avenue,  cutting 
out  this  slant  that  I  have  previously  described, 
thereby  closing  the  street  Hitirely." 

In  another  place  on  cross-examination  he 
testified  when  asked  as  to  the  depreciated 

value  of  bis  property: 

"I  think  the  concrete  wall  was  the  last  straw. 
That  is  what  did  the  husineas.  I  think  that  was 
the  culminating  thing  that  ruined  my  property." 

As  to  tbe  depresdon  in  Douglas  avenue  be 
testified: 

"I  think  it  was  depressed  about  a  foot  or  a 
little  more.  There  was  a  concrete  curb  put  in 
from  the  south  edge  of  the  sidewalk- to  tbe  street 
bed,  and  it  is  in  there  now.  *  *  *  If  there 
was  no  proTision  made  for  bridging,  it  would  cut 
off  the  driving  of  teams  from  Douglas  avenue  op 
into  Fifth  avenne.  The  fact  that  the  curbing 
was  put  in  from  the  edge  of  the  sidewalk  down 
to  the  street  bed  would  indicate  there  was  no 
provision  for  a  driveway  from  Douglas  avenue 
up  to  Fifth  avenue.  There  was  no  driveway  put 
in  there  to  my  knowledge." 

[B]  In  view  of  this  evidence  and  one  of  the 
findings  of  tbe  Jury,  both  of  which  are  clear, 
to  tbe  effect  that  entrance  upon  Fifth  avenue 
from  Douglas  avenue  with  teams  and  vehicles 
was  completely  obstructed  r^ardless  of  the 
concrete  wall  and  regardless  of  the  change  in 
tbe  tracks  on  Fifth  avenue,  it  Is  impossible  to 
see  how  the  building  of  the  wall  or  the  (hang- 
ing of  tbe  tracks  accentuated  the  fact  which 
already  existed  or  added  anything  to  what  was 
already  a  complete  practical  obstmctlon  of 
Ingress  and  egress. 

The  Jury  found: 

That  at  tbe  time  of  the  wrongs  complained  o( 
in  the  petition  "there  was  ana  has  ever  since 
been  a  puUie  and  dedkatsd  street  85  feet  wide 
rituatecT  between  tbe  plaintiff's  property  and 
Douglas  avenue,  and  extending  west  from  f^fth 
avenue  to  and  intersecting  with  an  alley  or  pas- 
sageway running  north  past  plaintiff's  property 
to  First  street";  also  that  "there  has  ever  since 
been  a  dedicated  and  jpublic  alley  16  feet  wide, 
mctending  north  from  itooglan  avenae  to  and  ln< 
tarseetiag  with  this  SS-foot  street" 

The  hlnepxlnt  set  out  In  Oie  abetiact  shows 
plainly  that  there  la  a  15-foot  alley  running 
north  about  137  feet  from  Douglas  avenue 
ime-halt  block  west  of  the  wall  In  controversy 
there  entering  the  street  feet  wide  run- 
ning east  to  Mfth  avenue,  and  an  alley  20  feet 
wide  mnnlng  north  to  First  street ;  so  that 
the  only  obstmcttmi  tbe  wall  In  qnestlw 
could  have  caused,  aside  from  the  depresslMi 
in  Douglas  avenue,  would  be  to  divert  the 
travel  one-half  block  west,  whence  by  going 
137  feet  north  there  would  be  access  by  a 
street  3S  feet  wide  east  to  Fifth  avenue, 
thence  north  by  tbe  plaintiff's  prt^rty.  It 
would  seem  from  the  <H>ening  statement  and 
from  the  plaintiff's  testimony  that  he  claims 
to  have  been  Injured  by  additional  trades  be- 
ing laid  In  tbe  street  east  of  his  pr<Y>erty,  but 
it  Is  undisputed  that  the  plaintiff  himself 
built  a  docit  or  platfonn  10  feet  wld*  east  at 
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his  buUdlngB  on  what  would  be  the  BldeiraUc 
If  there  was  one  In  Fifth  avenue,  no  part  on 
his  ground,  as  he  teatifled  himself: 

"That  dock  is  baflt  of  stone  and  brick,  and  has 
ptera  of  white  oak.  I  think,  in  it,  and  the  sur- 
lace  <^  it  ia  two-inch  oak,  so  that  it  makes  a 
permanent  structure  there.  The  Santa  F6  tracks 
are  east  of  this  dock." 

"I  did  not  nse  fifth  avenae  for  the  purpose  ot 
driving  teams  up  to  the  east  edge  of  my  dock: 
just  to  get  the  freight  out  of  Uie  cars  or  to  get  It 
into  the  cars." 

[7]  In  view,  ther^ore,  ot  tihe  plaintlfr'a  own 
obstructl(»i  of  nfth  avenue  and  the  other 
matters  already  referred  to,  it  is  impossible 
to  see  how  he  can  rightly  claim  damages  for 
the  rearrangement  of  the  tracks  or  the  erec- 
tion of  the  concrete  wall. 

[I]  The  plaintiff  appeals  from  the  Judg- 
ment in  fftTor  of  the  dty  but,  as  the  Jury 
fmmd  tm  sufilelent  evidence  that  the  claim 
for  damages  against  the  dty  had  not  been 
filed  in  time,  th^  Judgmmt  in  favor  of  the 
dty  must  for  this  reason  alone  be  affirmed. 
Campbell  t.  City  of  Wichita,  168  Pac.  8S8. 

The  Jnd^nent  against  tike  other  defendants 
is  reversed,  with  diredions  to  enter  Judgment 
in  thdr  ftvor.  AU  the  Justices  coincurrlng. 


EMEESON-BBANTINGHAM  IMPI^EMBNT 

CO.  V.  WILLHITE  et  aL    (No.  21107.) 
(Supreme  Court  of  Kansas.  Dec.  8, 1917.  Be- 
hearing  Denied  Jan.  18,  1918.) 

(Bvttahua  hy  the  Court.) 

1.  ASVBAL  AND  ESBOB  ^1040(11)— HABUUSS 

BsBOft— Ruling  on  Demurbe^. 
Parts  of  an  answer  to  a  petition  in  an  ac- 
tion in  replevin  examined,  and  no  prejudice  dis- 
dosed  in  overruling  a  demurrer  thereto. 

2.  Refi£vin  *=98fli)— Bioht  of  Possession— 
Chattbl  Mobtgaos, 

Where  possession  of  personal  property  is  de- 
manded in  an  action  in  replevin,  it  is  immaterial 
whetlier  the  right  of  possession  is  claimed  h; 
the  mortgagee  under  his  chattel  mortgage  or 
undw  his  purchue  of  the  propartjr  at  a  sale 
pursuant  to  the  oonditions  of  ue  cnattel  mwt* 
gage. 

3.  Chattel  Mobtgaobs  «=>32— Sales  «=3l20 

—  BbXACH  or  GUABANTT  —  RESCISSION  OP 
OOHTKACT— EXTINQdlSHUENT  OF  MOBTGAGB. 

Where  a  machine  is  sold  by  a  vendor  subject 
to  a  guaranty  that  it  will  perform  the  work 
for  which  it  was  purchased  by  the  vendee,  and 
prM&issory  notes  are  given  in  payment  therefor, 
which  notes  are  secured  by  a  chattd  mortg^e 
on  the  machine  and  other  property,  a  complete 
nud  total  failure  of  the  machine  to  perform  the 
work  for  which  it  was  purchased  jastiSes  a 
prompt  return  of  the  property  and  a  resdssion 
of  the  contract,  and  ^eots  an  cxtingoiidmient 
o£  the  diattel  mortgage. 

4.  Sales  €=a287(4)— Breach  of  Guabanti— 
Betubk— Place. 

The  facts  relating  to  a  return  of  a  threshing 
machine,  whidi  had  proved  altogether  worthless 
for  the  purpose  for  which  it  was  bought,  exam- 
ined, and  held,  that  there  was  a  Bubstantial  com- 
pliance with  the  contract  provisionB  as  to  the 
place  to  which  it  waa  to  be  returned. 

5.  CoKrannoT  of  Pabol  Bvidehce. 

The  question  of  the  competency  of  parol 
evidence  to  show  fraud  and  misrepresentation  in 


procurhw  dgnatores  to  a  ^rt  and  aim^e  writ- 
ten instrument  waiving  guarantiee  of  an  earuer 
contract  between  the  parties  examined,. but  un- 
decided; it  being  hetd  unnecessary  for  the  de- 
termination of  the  present  appeal. 

6.  Sazxs  •=»460— GoRDixiONA];,  Sale  — New 

CONTBACT— CHATTEX.  MOBTOAGE. 
The  facts  relating  to  an  agreement  to  make 
a  second  test  of  a  machine's  usefulnesa  after 
a  first  test  had  demonstrated  its  unfitness  ex- 
amined, and  hetd,  that  this  agreement  created  a 
new  contract  of  conditional  sale,  hut  did  not 
reanimate  a  chattel  mortgage  <»verhjg  the  ma- 
chine, etc.,  which  was  extinguished  by  the  total 
failure  of  consideration  under  tbe  first  con- 

7.  Pbcroipal  and  Agent  ^155(1)— TJnau- 
THOBiZED  Acts  of  Agent-Effect. 

The  execution  of  a  bill  of  sale  and  other  in- 
struments by  «io  unauthorized  to  sign  them 
does  not  bind  the  party  in  whose  name  the  m- 
atruments  are  idgned. 

8.  Appisal  and  Eebob  «=»1011(1)-Qobbtion 
OF  Fact— Valub  of  Chattel  Pbopebty. 

•  Rule  followed  that  a  finding  of  fact  aa  to 

the  value  of  chattel  property  ^M^Srt-'if'LriZK 
tent  and  substantial,  though  conflicting,  evidence 
cannot  be  disturbed  on  appeal 

Appeal  from  District  Court,  Ford  County. 

Replevin  by  the  Emerson-Brantingham  Im- 
plement Company  against  A,  I*  WlUhite  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.  AfHrmed. 

Scates  &  Watklns,  of  Dodge  City,  for  appel- 
lant Foster  &  BuUodt,  of  Dodge  City,  tor 
appeUees. 

DAWSON,  J.  This  was  an  action  in  re- 
plevin to  recover  possession  of  a  steam  en- 
gine. The  plaintiff's  claim  to  possession  was 
baaed  upon  a  chattel  mortgage  on  tbe  engine 
executed  by  the  defendant  Arthur  Willhlte 
and  his  wife  to  secure  the  payment  of  the 
purduse  price  of  a  threshing  machine  bought 
by  WUlhite  trom  Reeves  &  Co.,  the  business 
predecessor  and  assignor  of  plaintiff.  Plain- 
tiff also  claimed  a  right  of  possession  based 
upon  a  purchase  of  the  engine  at  a  sale  of  It 
pursuant  to  that  mortgage. 

The  defendants'  answer  pleaded,  and  their 
evidence  tended  to  prove,  that  they  had  pur- 
chased a  threshing  machine  from  Reeves  & 
Co.,  the  assignor  of  plaintiff.  In  June,  1910, 
giving  promissory  notes  In  payment  therefor, 
and  that  the  diattel  mwtgage  was  given  on 
their  raiglne  and  other  property  to  secure  the 
payment  of  the  notes.  Tbe  threshing  ma- 
chine was  purchased  by  Willhlte  under  a 
written  contract  containing  the  vendor's  war- 
ranty of  Its  construction,  and  that  It  would 
do  the  work  of  a  threshing  separator  in  a 
suitable  and  proper  manner.  It  utterly  failed 
In  these  particulars,  and  the  plaintiff  was 
promptly  notified  thereof.  The  machine  was 
returned  to  the  town  of  Bucklin,  where  it 
had  been  delivered  to  defendants,  and  plain- 
tiff was  so  advised.  This  was  In  accordance 
with  tbe  terms  of  the  contract  of  sale. 

On  January  28,  1911,  the  plaintlfTs  agent 
and  the  defendants  effected  an  agreement, 
whereby  defendants  promised  to  give  the  sep- 
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arator  anotber  trial  during  the  ttiTMblng 
snsoa  of  1911,  the  plaintiff  In  the  meantbne 
agreeing  to  furnish  certain  new  parte  and  re- 
pairs for  the  machine,  and  to  furnish  a  wcwk- 
man  to  help  to  oTerhaullng  It ;  and,  accord- 
ingly, the  defendants  did  glre  the  machine 
another  fair  trial,  but  again  it  wholly  failed 
to  thresh  grain  In  a  proper  manner,  "of  which 
facts  defendant  notified  ptalntltF,  bnt  plain- 
tiff did  nothing  whatever  to  remedy  the  de- 
fects or  to  ma£e  the  separator  work  proper- 
ly." At  the  time  the  plaintiff's  agent  induced 
defendants  to  give  the  machine  another  trial, 
and,  as  an  Inducement  thereto,  he  offered 
them  a  credit  of  ^00  upon  the  original  pur- 
chase price  of  the  machine,  and  he  produced 
a  printed  blank  form  of  receipt,  filled  In  the 
date  and  amount  of  credit,  and  it  was  signed 
by  the  parties: 

"Bucklln,  Kan.,  January  28,  1913* 

"In  consideration  of  two  hundred  and  no/100 
dollars,  to  me  in  band  paid  by  Reeves  &  Co. 
(Incorporated),  of  Colombns,  Ind.,  receipt  where- 
of is  hereby  confessed,  and  for  divers  other  good 
and  valuable  considerations,  I  do  hereby  forever 
release  and  discharge  said  company,  its  officers 
and  agents,  from  any  claim,  demand  and  cause  of 
action  whatsoever  from  any  cause  arising,  prior 
to  the  date  hereof,  and  do  release  said  company 
from  all  warrant^  and  responsibility,  express 
or  implied,  growmg  out  of  any  transactions 
heretotore  had. 

"Witness  my  hand  and  seal. 

"Arthur  Willhite.  [Seal.] 
"Ethel  WUlbite.  [SeaL] 
"A.  li.  Willhlte. 

"In  presence  of  B.  B.  Willhite. 

"Emory  Grouse."    (Plaintiff's  Agent) 

Defendants  also  pleaded,  and  their  erl- 
dence  tended  to  inrove,  that  their  signatures 
were  procured  to  this  document  through  the 
fraud  and  mlarepresratation  of  plaintiff's 
ue«it,  that  he  told  them  that  it  only  con- 
tained provisions  for  defendant's  giving  the 
machine  another  trial  under  the  same  terms 
of  goaranty  as  the  original  pnrdiase,  and 
that,  In  reliance  on  the  ag^t^s  stat^ient  of 
Its  cont^ts,  they  dgned  It  without  read- 
ing It 

^Che  trial  oonri:  made  findings  of  fact  favor- 
able to  defendants  and  gave  judgment  in 
their  behalf. 

The  errors  spedfled  by  plaintiff  will  be 
noted. 

[1]  No  oTor  can  be  discerned  in  the  ruling 
of  the  trial  court  on  the  demurrer  to  part  of 
defendants'  answer. 

Under  the  error  assigned  in  the  rendering 
of  judgment  for  defendants,  several  matters 
are  pnsented. 

in  The  trial  court  hrid  correctly  that  It 
was  not  very  Important  whether  the  sale  un- 
der the  chattel  mortgage  was  regular  or  not. 
If  the  mortgage  was  valid,  plaintiff  was  en- 
titled to  possession  of  the  engtoe  either  as 
mortgagee  or  as  purchaser  under  the  mort- 
gage sale.  The  case  was  tried  and  decided  on 
the  theory  that  the  mortgage  was  void  be- 
cause the  consideration  wholly  failed  through 
the  utter  worth  lessnees  of  the  threshing  ma- 


chine and  that  the  contract  had  been  rescind- 
ed by  detoidants. 

[3,4]  As  to  the  original  contract  of  pur- 
chase this  theory  was  undoubtedly  correct. 
The  contract  of  sale  and  warranty  were  in 
evidence,  the  proof  showed  the  total  failure 
of  the  threshing  machine  to  do  the  work  In 
a  proper  manner,  and  the  plaintiff  was 
promptly  notified,  and  the  machine  was  re- 
turned to  the  place  (Bucklin)  where  defend- 
ants had  received  it.  A  mere  breach  of  war- 
ranty is  not  necessarily  a  total  failure  of  con- 
sideration, but  an  utter  failure  of  It  to  do 
the  work  for  which  it  was  knowingly  sold  by 
the  vendor  was  a  total  failure  of  consldeTa- 
tlon. 

A  minor  point  is  raised  that  the  machine 
was  not  returned  to  the  exact  place  where 
it  was  unloaded  from  the  railroad  in  Budclin. 
It  8eem%  however,  that  It  was  left  at  a  suit- 
able place  in  Bucklin  suggested  by  plaintiff's 
agent  That  was  sufficient  ' 

It  is  also  urged  that  a  failure  of  parts  of 
the  machine  would  not  justify  a  resdsslon  of 
the  whole  contract;  that  the  contract  pro- 
vided against  that  result  It  did  so  provide, 
but  the  evidence  and  the  findings  were  that 
the  entire  machine  was  worthless.  The  trial 
court  found: 

"The  evidence  further  shows,  and  it  is  undis- 

fiuted,  that  the  machine  wasjmctically  worth- 
ess— absolutely  worthless.  When  they  took  it 
out  and  tried  to  work  with  it,  they  threshed 
one  stack,  th^  they  threshed  It  over  again,  the 
same  straw,  and  got  88  bushels  (should  be  read 
16  bnsbds),  or  something  like  that,  oat  of  the 
seme  straw  th^t  they  had  threiAed." 

The  net  result  up  tp  this  potot  therefore, 
was  a  omiplete  termination  of  affairs  be- 
tween the  litigants,  a  fair  trial  of  the  ma- 
chine, its  total— not  partial— fidlnre  to  per- 
form, a  prompt  notlficatltni,  a  snbetantial 
compliance  with  the  requirement  to  return, 
and  a  consequent  total  failure  of  onisidera- 
tUm,  and  a  emseqnent  completo  defense  to 
the  notes  for  payment  and  a  complete  extln- 
gnldunent  of  the  plaintiff's  chattel  mcwtgage 
dalm  to  the  steam  engine  in  controreray. 

[1,1]  Turning  Uien  to  the  imblems  pre- 
sented which  arise  out  of  defendants'  agree- 
ment with  plaintiff's  agent  to  give  the  ma- 
chine ^in other  trial  in  the  threshing  season  oC 
lail,  it  Is  dlfilcalt  to  see  how  the  written 
Instrument  which  the  plaintiff's  agmt  so 
cleverly  Induced  defendants  to  sign  had  any 
effect  to  reanimate  the  dbattri  mortgage 
which  was  already  extlngulslied,  even  If  this 
court  were  to  adopt  plaintUTs  contention  that 
the  parol  evidence  of  mlsreinresentatlon  and 
fraud  by  plaintiff's  agent  which  deceived  and 
Induced  the  defendants  to  sign  the  Instru- 
ment was  inadmissible.  The  written  instru- 
ment  if  bona  fide,  waived  the  guaranties  of 
the  original  contract  But  the  whole  origX- 
nal  contract  Including  Its  guarantiee  and 
conditions,  was  already  terminated.  This 
view  does  lead  to  some  Inconsistency  In  the 
positloii  of  defendants,  for  they  were  appar- 
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ently  awed  tlie  terms  of  tiie  Inatniment 
renouncing  th»  guaranties,  and  contended 
Out  they  were  not  twond  ttaereby  (on  account 
d  fraud)  and  that  they  might  still  rely  on 
the  gnaranttes.  The  court  la  Imdlned  to  hold 
that  they  were  wrong  In  the  latter  conten- 
tion, for.  If  the  guaranties  could  atUl  be  re- 
lied xq)on,  the  whole  of  the  original  contract 
could  and  should  govern  also,  and  it  cannot 
be  said  that  there  was  a  prompt  return  of  the 
property  to  Bucklln  after  the  second  trial  of 
ttie  machine  such  as  was  prescribed  by  the 
original  contract.  After  the  effort  to  make 
the  machine  work  In  1911,  and  after  its 
worthlessness  was  again  determined,  defend- 
ants left  It  by  the  roadside  several  miles 
from  Bucklln. 

But  we  do  not  find  that  the  trial  court  ex- 
actly adopted  the  theory  of  either  plaintiff 
or  defendants  touching  the  rights  and  liabil- 
ities of  the  parties.   The  finding  reads: 

"On  the  28th  of  January,  Idll  (the  machine 
was  bought  In  1910),  the  agent  came  to  the 
Willhltea  In  Bucklln,  Kan.,  and  after  consiflera- 
ble  talk  he  agreed  to  fix  the  machine  up  and  fur- 
nish a  new  miix  pan  and  several  other  parts, 
and  told  the  Willhites  that  they  would  knock  off 
$200  of  the  purchase  price  ana  give  them  credit 
on  the  note  for  f200.  Hiat  they  could  take  the 
nadiine  out  again  after  the  harvest,  after  the 
new  crm  came  in,  and  try  it  with  these  repairs, 
and,  if  It  didn't  work  good,  they  were  to  take 
It  ba<*." 

It  is  just  a  Uttle  obscure  as  to  which  party 
Is  meant  by  the  pronoun  "they^  In  the  last 
line  just  quoted ;  hut  the  context  of  the  trial 
court's  findings,  which  were  very  informal 
and  apparmtly  delivered  orally  from  the 
bokch,  indicates  that  the  word  "they"  refers 
to  the  plaintiff  company.  This  view  makes 
the  finding  harmonize  with  the  Judgment, 
and  accords  with  the  trial  court's  ftirther 
flndii^  and  judgment  overruling  the  motion 
tor  a  new  trial  : 

"On  the  qnestion  of  the  warranty,  that  ma- 
Aine  didn't  fulfill  the  warranty.  The  evidence 
showed  that  clearly.  They  brought  it  back  and 
delivered  it  to  the  place  where  thejr  got  It 
The  agent  came  and  recognized  tbt  fact  that  it 
didn't  com[)ly  with  the  warranty,  and  says: 
'Here,  take  it  back  and  try  it  again ;  I  will  fur- 
nish certain  repairs,  and,  if  you  do  that.  I 
will  allow  you  $200  on  your  note.'  He  didn't 
pay  them  any  $200:  he  allowed  them  a  credit 
ot  $200.  Th^  testified  that  the  agent  told  them 
that,  ff  It  didn't  perform  right  after  the  repairs 
were  put  on,  they  didn't  need  to  take  it.  Tiiat 
warranty  was  not  oontinned.  There  was  a  new 
contract  there." 

In  these  findings  It  does  not  appear  that 
there  was  any  obligation  to  return  the  ma- 
chine a  second  time  to  Bucklln.  The  second 
contract  was  for  a  very  simple  conditional 
sale.  Defendants  were  to  try  the  machine, 
and  if  It  would  not  work  there  was  to  be  no 
second  sale. 

[7,  t  j  Viewing  the  matter  from  still  another 
angle,  and  again  avoiding  the  very  debatable 
question  as  to  the  competency  of  the  oral 
evidence  to  avoid  the  force  of  the  short  and 
simple  written  instnunent — for  the  court 
holds  it  Is  unnecessary  to  decide  that  point — 
if  the  warranty  goes  out  of  the  case  by  rea* 


son  at  tbe  written  Instnunoit,  thai  It  seems 
clear  that  there  was  In  ftwt  a  new  oontract, 
an  oral  contract,  between  the  parties,  and 
that  later  oral  etrntract  did  not  provide  for 
the  letom  of  the  modilne  to  Bncklln.  And 
doirt>tlea8  plalntUTs  agait  did  not  orasUer 
that  the  new  contract  cratemi^ted  any  rit- 
uatton  whatever  where  the  defendants  would 
have  ther  a  rl^t  or  a  doty  to  retmn  flw 
madiine  to  Bncklln.  Armed  with  the  written 
Instrument  waiving  the  goarantlei^  his  idea 
was  that  be  had  gottoi  rid  of  the  machine 
for  good  and  all,  and  pnmsaot  to  that  theorir 
he  declined  even  to  lo(A  flie  machine  over 
or  {^ve  any  suggestions  wUdi  might  be  help- 
ful to  moke  it  work  fttr  tear  It  would  revive 
the  condiUflDs  of  the  earlier  contract  whidi 
had  been  eliminated,  If  not  by  the  first  re* 
sdsslon,  then  if  the  written  Instrument 
which  he  had  Induced  tiie  defbodants  to 
sign.  This  agent  testified: 

"A.  The  next  day  I  was  driving 'through  tite 
country  and  drove  by  the  machine^  but  I  never 
touched  the  machine  in  any  way.  Q.  What  did 
you  say  to  Kmerson  when  be  askea  yon  to  go 
out  to  see  the  madilne?  A.  I  told  him  positive- 
ly I  could  not  do  it;  that  I  was  a  bonded  man, 
and  if  I  went  out  and  worked  on  the  machine 
it  would  practically  reopen  the  warranty." 

Tbirn  evidence  demonstrates  that  plaintiff 
did  not  consider  that  defendants  had  either 
a  right  or  duty  to  return  the  machine  to 
Budilln  under  any  dreumatances. 

Another  point  earnestly  pressed  by  plain- 
tiff relates  to  the  use,  sale,  and  barter  of  the 
machine  during  the  year  1911  by  and  between 
the  defendants.  There  Is  no  evidence  of  use 
of  the  machine  after  It  had  failed  to  work  at 
the  test  glv^  it  la  August,  1911,  as  per  de- 
fendants' agreement  with  plaintiff's  agent.  A 
bill  of  sale  for  the  separator  and  other  prop- 
erty from  the  principal  defendant,  Arthur 
Wlllhlte,  to  one  of  his  relatives,  "Same  Is 
free  from  all  Incumbrance  except  to  Reeves 
&  Co.,",  was  Introduced  In  evidence ;  and 
also  contract  for  the  use  of  the  thre^er,  40 
per  cent,  of  the  earnings  to  be  applied  on  the 
indebtedness  of  Artliur  Wlllhlte  to  Reeves 
&  Co.,  plaintiff's  assignor.  This  was  satis- 
factorily explained.  The  bill  of  sale  was 
not  signed  by  Arthur;  but  by  one  of  his 
brothers,  and  without  authority  from  Arthur, 
who  then  resided  In  Indiana.  The  brother 
testified  that  he  signed  the  contract  agreeing 
to  give  Reeves  &  Co.  40  per  cent  "to  help 
dean  this  matter  up  amicably  if  possible^" 
Moreover,  the  contracts  of  sale  and  for  the 
use  of  the  separator  were  never  carried  out 

Finally,  it  Is  u^ed  that  the  trial  court 
erred  In  finding  the  value  of  the  steam  engine 
to  be  $eOO.  PlaintltTs  witness  testified: 
"  •  •  •  The  engine  when  replevined  was 
worth  $400  or  $500."  The  defendant,  Arthur 
Wllliite,  testified:  •   •    Siiglne  was 

worth  about  $600  at  time  It  was  taken  In 
this  replevin  suit"  Another  witness,  Ekner- 
son  Wlllhlte,  testified:  "En^ne  was  worth 
about  S600  when  replevined — s(xnewhere  in 
the  neighborhood  of  that."  All  the  witnesses 
were  shown  to  be  familiar  with  the  value  of 
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steam  Hjglnes,  and  the  trial  court  was  folly 
warranted  In  detmnlnlng  the  valae  of  the 
engine  to  be  |600  on  the  testimony  gnoted. 

All  the  other  matters  urged  by  plaintiff 
have  been  carefully  reviewed,  but  nothing 
further  can  be  discerned  which  would  war- 
rant discussion,  and  noOtlng  approaching 
pre^ldal  error  can  be  discerned  In  the  rec- 
ord; and  ttie  Judgment  la  therefore  affirmed. 
All  the  Justices  concdrrlng. 


STEVENSON  v.  STEVENSON  et  aL 
(No.  21124.) 

(Supreme  Court  of  Kansas.   Dec.  S,  1917.  Re- 
hearing Denied  Jan.  IS.  1818.) 

(BulJalua  by  the  Court.) 

1.  Wills  •s>634(7)  —  Vkstsd  Bbuaindbb  — 

Life  Estatc 
Where  a  testator  bequeaths  a  life  estate  !n 
his  property  to  his  widow  end  the  remalnfler 
nndlTided  to  Us  sons,  share  and  share  alike,  the 
sons  acquire  a  vested  remainder  In  the  property, 
and  they  may  sell  and  dispose  of  their  undivided 
Interests,  subject  to  the  rights  of  the  widow  un- 
der her  life  estate. 

2.  Wills  «=»684(16)  —  Estates  Dkvised  — 
Vested  Rbuaindxr— Bbstsiotzon. 

After  a  testator  has  disposed  of  his  propertr 

Swill,  creating  and  bequeathing  a  life  estate 
irein  to  bis  widow  and  beaneathlng  the  re- 
mainder to  his  sons  in  undivided  equal  shares, 
a  subsequent  provision  in  the  will  that  if  any 
son  should  die  before  the  termination  of  the 
Hfe  estate,  such  son's  share  should  be  paid  to 
bis  descendants  and  should  not  lapse,  is  a  mere 
direction  in  accordance  with  the  statute  of  de- 
scents and  distributions,  and  does  not  fairiy 
impLv  that  the  sons  may  not  absolutely  dispose 
of  the  undivided  interests  vested  in  them  by 
their  father's  will. 

3.  Wills  «s»634(9)— Vested  BEiCAiNDEsa. 

Where  a  life  tenancy  and  remainders  are 
carved  out  ot  an  estate  by  will,  and  the  remain- 
dermen are  in  esse,  definitely  ascertained,  and 
nothing  but  their  death  bi^ore  the  termination 
of  the  life  tenancy  can  defeat  theh-  title,  the 
remainders  tiius  created  and  bestowed  by  the 
win  are  vested  absolntdy  In  the  mnaindennen. 

Johnston,  C.  J.,  and  Mason  and  Porter,  JJ., 
dissenting  in  part 

Appeal  from  District  Court,  Smith  County. 

Suit  to  quiet  title  by  Elrwln  Stevenson 
against  Arthur  Stevenson  and  others.  Judg- 
ment for  plaintiff,  and  d^endants  appeaL 
Affirmed. 

Rloe  &  Bice,  of  Smith  Center,  for  Appti.- 
lants.  Bellhan  ft  Relihan,  of  Smith  Center, 
for  appellee. 

DAWSON,  J.  ThU  waa  a  suit  to  quiet  ti- 
tle, and  it  lnv<dTes  the  construction  of  the 
will  of  the  late  Enoch  Stevenstm  of  Smith 
county.  The  wUl  In  part  reads: 

"Second.  1  give  and  bequeath  to  my  beloved 
wife  Harriet  Stevenson  all  my  property,  re«l 
and  personid,  after  paying  my  debts  as  provided 
in  m.'tioa  First,  for  her  sc^e  use  and  benefit 
diiriiiR  the  period  of  her  natural  life,  and  at  her 
death  the  property  real  and  personal  shall  be 
equally  divided  between  my  uree  eons  as  fol- 
U>ws  to  wit; 


"To  my  son  Albert  one-third  (H) 
"To  my  son  Arthur  one-third  (W)  and 
"To  my  son  Irwin  one-third  (^),  share  and 
share  alike. 

"Third.  In  case  any  of  my  diildren  aforesaid 
should  die  in  their  mother's  lifetime  or  in  my 
lifetime  leaving  issue  or  descendants,  I  direct 
that  his  share  shall  not  lapse,  but  shall  be  paid 
to  such  descendants  In  equal  proportion." 

The  plaintiff,  Erwln  Stevenson,  is  one  of 
three  sons  of  Enoch  Stevenson.  The  defend- 
ant Arthur  Stevenson  is  plaintiffs  brotlwr; 
the  other  defendants  are  the  widow  and  chil- 
dren of  his  deceased  brother  Albert 

Baoch  Stevenson  died  In  1880.  In  1893,  Al- 
bert quitclaimed  bis  undivided  one-third  in- 
terest in  the  prt^rty  to  the  plaintiff,  Erwln 
(Irwin)  for  $000,  taking  back  a  note  and 
mortgage  on  the  interest  thus  quitclaimed  to 
secure  the  payment  of  part  of  that  sum.  The 
note  was  to  mature  In  80  days  after  the 
death  of  Harriet  About  the  same  time  and 
In  snbstantiaUy  the  same  way,  Elrwln  acquir- 
ed by  quitclaim  deed  the  undivided  one- 
third  interest  of  bis  brother  Arthur.  Albert 
died  in  1897.  The  mother,  Harriet,  died 
in  191S.  Thereafter  the  plaintiff,  Erwln. 
brought  this  suit  to  quiet  title  to  the  land 
described  in  the  will,  basing  his  title  upon 
his  one-third  Interest  under  his  father's  will, 
and  upon  the  quitclaim  deeds  made  to  him 
by  Albert  and  Arthur  during  their  mother's 
life.  The  pleadings  of  the  parties  set  forth 
the  pertinent  facts  without  dl^mte.  Demur- 
rers were  filed  to  defendants'  answers,  and 
judgment  was  entered  for  plaintiff. 

[1]  What  became  of  the  estate  of  Enoch 
Stevenson  at  his  death  under  the  terms  of 
the  will?  The  trial  court  held  in  effect  that 
at  Enoch's  death  a  life  estate  In  the  prcH>- 
erty  passed  to  Harriet  and  that  the  remain- 
der vested  at  once  In  Albert  Arthur,  and  Er- 
wln ;  that  while  possession  and  enjoyment 
were  deferred  until  thetr  mother's  death,  the 
remainder  of-  the  fee  became  theirs  absolute- 
ly. It  cannot  be  discerned  from  the  entire 
Instrument  that  the  testator  Intended  to  re- 
strain his  sons  from  parting  with  their  sev- 
eral undivided  Interests  until  after  their 
mother's  death.  At  their  father's  death  thetr 
Interests  became  vested — not  contingent  It 
Is  the  law,  and  It  always  has  been  the  law, 
In  this  state  and  In  this  country  and  in  Eng- 
land—notwithstanding  an  occasional  vagrant 
decision  to  the  contrary — that  when  nothing 
but  the  death  of  a  remainderman  can  defeat 
the  maturity  and  perfection  of  his  title,  the 
title  In  remainder  Is  vested  absolutely  In  him. 
Bunting  V.  Speek,  41  Kan.  424,  21  Pac.  2SS. 
3  L.  R.  A.  690,  and  citations  therein.  There 
is  a  loose  expression  sometimes  used  in  dis- 
cussing the  law  of  contingent  remainders 
that  such  remainders  are  vested  subject  to 
their  being  devested,  but  to  apply  that  ex- 
pression to  an  ordinary  vested  remainder 
would  create  a  new,  Illogical,  and  Inexact 
expression  tending  to  befog  an  Important 
phase  of  the  law  whidi  has  long  been  set- 
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tied  and  well  nnderstood.  If  Albert,  Arthur, 
and  Elrwln  had  purchased  their  mother's  life 
interest,  can  It  be  doubted  that  th^  would 
then  have  owned  the  entire  tee?  Or  subject 
to  ttaelr  mother's  Ufe  Interest,  could  not  the 
three  sons  jointly  bare  conveyed  their  re- 
mainders to  a  stranger?  And  If  such  stran- 
ger had  thereafter  purchased  the  mother's 
life  estate,  would  he  not  have  a  perfect  ti- 
tle to  the  property?  If  Albert  had  acquired 
his  mother's  life  estete  and  the  remainder 
interests  of  his  brothers  Ajrthur  and  Erwln, 
could  he  not  then  have  conveyed  the  entire 
estate  to  a  stranger  and  warrant  It  against 
his  own  heirs — his  children;  or  could  they 
in  such  case  be  heard  to  say  that  although 
all  the  estate  had  vested  In  their  ftither,  yet 
his  own  undivided  one-third  interest  was 
vested  subject  to  the  possibility  of  its  being 
devested  by  his  own  death  In  his  mother's 
Ufetime  and  that  wac^  one-third  Interest 
automatically  became  theirs  or  reverted  to 
them  by  th^r  father's  death  notwithstanding 
he  had  cMiveyed  to  a  stranger?  These  ques- 
ti(ms  answer  themselves.  Wbea  title  to  prc^ 
erty  to  once  Tested  In  deflnttfdy  aacertatawd 
lemaindOTmoi,  nothing  can  dtotnrb  It  but 
alienation. 

But  It  Is  useless  to  waste  words  <m  a  fea- 
ture of  the  law  whidi  has  bean  thoroughly 
settled  long  ago.  In  Bunting  v.  Speek,  41 
Kan.  424,  426,  21  Pae.  288.  2^9  (S  L.  B.  A. 
680).  the  wlU  read: 

"Second.  I  will  and  bequeath  to  my  beloved 
vife,  Nancy  Buntiog,  after  all  my  just  d^ts 
and  liabilities  are  paid,  all  the  rest  of  my  es- 
tate, real  and  personal,  to  have  and  to  hold 
them,  together  with  all  rWhts  and  privllws 
thereto  belonging,  during  her  lifetime,  and  then 
they  are  to  descend  to  oiy  legal  heirs." 

In  that  case  the  court  traced  the  law  from 
its  early  Biu^lsta  sources  down  through  the 
American  cases,  and  as  it  had  been  defined 
by  the  recognized  standard  commentators, 
and  held  that  at  Bnnting'B  death  his  heirs 
tooh  a  vested  remainder  In  his  property 
which  could  be  lawfully  conveyed  away  dur- 
ing the  life  of  the  life  tenant  When  the  de- 
dalon  In  Banting  v.  Speek,  41  Kan.  427,  4S2. 
21  PacL  288,  8  L.  B.  A.  690,  was  rendered 
80  years  ago,  the  question  was  open  In  this 
state,  and  the  court  was  free  to  follow  the 
general  principles  of  the  common  law,  as  it 
did  do,  or  to  adopt  another  view,  if  the  com- 
mon law  governing  the  subject  were  incon- 
sistent with  the  public  policy  of  this  state. 
The  rule  announced  in  Bunting  v.  Speetc  has 
been  recognized  In  the  following  cases:  Uc- 
l4inghlln  T.  Penney,  66  Kan.  628,  70  Pac. 
341 ;  Strom  v.  Wood,  100  Kan.  666.  164  Pac 
1100. 

The  same  principle  was  adhered  to  in  Holt 
T. 'Wilson,  82  Kan.  268, 108  Pac.  87,  although 
in  that  case  Bunting  v.  Speek  was  not  dted. 
WUllams  T.  Bricker,  S3  Kan.  53,  100  Pac. 
998.  30  li.  B.  A.  (N.  S.)  343.  and  Bullock  v. 
WUtberger,  02  Kan.  000.  142  Pac.  950,  both 
Involved  a  constnictlon  of  the  will  of  Louis 
WUtberger,  and  It  was  b^d  that  the  will 


clearly  disclosed  that  the  Interests  bequeath- 
ed to  the  testator's  children  were  contingent 
upon  their  surviving  their  mother,  and  that 
If  any  of  thou  did  not  so  survive  the  por- 
tion thus  contingently  bestowed  should  be 
bestowed  upon  the  heirs  of  any  such  de- 
ceased child  of  the  testator. 

[1, 3]  No  such  purpose  Is  ia\Ay  disclosed 
in  the  will  of  Enoch  Stevenson.  The  second 
clause  of  Stevenson's  will  disposes  of  the 
entire  estate — a  life  estate  to  the  widow  and 
remainder  in  fee  absolutely  to  the  sons. 
The  third  clause  of  the  will  then  undertakes 
to  dispose  of  the  share  of  any  sou  who  might 
die  before  the  mother  died.  No  man  can  dis- 
pose of  another  man's  share  by  a  will.  Note 
the  use  of  the  word  "lapse"  in  the  third 
clBUse.  Unless  each  son  took  a  vested  in- 
Interest,  there  would  be  nothing  to  "lapse." 
Clearly  the  testator's  direction  in  the  third 
clause  of  the  will  merely  indicates  that  he 
was  not  sure  that  the  law  would  cast  the 
Interest  bestowed  on  each  son  by  the  sec- 
ond clause  of  the  wlU  upon  the  heirs  of  any 
such  son  who  might  die  before  the  termina- 
tion of  the  life  estate.  As  the  matter  stands, 
the  third  clause  merely  states  what  the  law 
would  direct  if  the  third  clause  had  been 
omitted. 

It  should  be  obvious  also  that  even  al- 
though a  will  might  Gqpectflcally  provide  that 
the  testator's  estate  should  be  kept  intact 
for  a  time,  for  example,  tor  the  duration  of 
a  life  tenancy,  no  rule  of  pul^c  policy  would 
be  violated  by  the  remiUndermen  by  selling 
or  dlqwslng  of  their  undivided  remainder 
interests.  The  sale  or  barter  of  undivided 
interests  would  not  affect  the  Integrity  U 
the  estate  nor  bnatrate  any  purpose  of  the 
testator. 

The  judgment  Is  affirmed. 

WEST  and  UAR8HALL.  JJ.,  concurring. 

BUBCH,  J.  (concurring.  The  decision 
must  turn  on  the  interpretation  ven  the 
will.  What  was  the  intention  of  tlie  testa- 
tor? 

The  entire  estate  was  given  to  Harriet  tor 
her  life,  and  at  her  death  to  the  three  mhu 
in  equal  ahares.  The  testator  than  dealt 
with  certain  situations  which  might  arise. 
Including  the  very  one  which  occasioned 
this  litigation:  What  If  one  of  the  sons, 
whose  enjoyment  of  his  share  of  the  estate 
was  deferred  until  his  mother's  death,  should 
die  first,  leaving  issue  or  descendants?  The 
testator  had  a  notkm  that  under  these  dr^ 
cumstances  the  share  would  lapse.  This 
was  something  which  be  did  Dot  wish  to 
occur,  BO  he  inserted  this  provlsloa  in  the 
will:  "I  direct  that  his  share  shall  not 
lapse."  Completing  the  precaution,  the  tes- 
tator added  this  provision,  "but  shall  be  paid 
to  such  descendants  in  equal  proportions." 

The  thiog  which  obtruded  upon  the  testa- 
tor's attention  In  case  a  son  idiould  die  Be- 
fore the  life  tenant;  leavinc  descendants. 
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and  the  tUng  which  he  took  particular  care 
to  provide  should  not  occur,  was  "lapse." 
What  is  It?  The  legal,  the  popular^  and  the 
dictionary  meanings  are  all  the  same.  To 
lapse  la  to  fall,  to  become  ineffectual  or 
v<^d.  to  fail  to  pass  .from  one  proprietor  to 
another,  and  spedflcally,  in  case  of  a  devise, 
to  foil  to  take  effect  because  of  the  death  of 
the  devisee.  Therefore  the  provision  of  the 
wHl,  "I  direct  that  tils  share  shall  not  lapse." 
means  this: 

"In  case  a  eon  shall  die,  leaving  descendants, 
before  bis  mother's  life  estate  terminates,  I 
direct  that  the  share  which  I  have  given  him 
shall  not  fsil>  or  become  ineffectual  or  void,  or 
fail  to  take  effect,  beanse  of  his  death." 

This  Is  the  very  opposite  of  a  devise  of 
property  to  pass  upon  the  happening  of  an 
uncertain  and  dubious  event — surviving  a 
life  toiant — and  the  very  opposite  of  vesting 
an  estate  to  be  devested  upon  the  happening 
of  a  contingency — death  before  a  life  tenant 
On  the  other  hand,  the  purpose  clearly  in- 
dicated was  to  vest  in  a  eon  dying  before  his 
mother  his  share  of  the  estate  as  effectually 
us  if  death  did  not  intervene. 

There  Is  no  ambiguity  In  the  will  thus  for. 
There  remains  to  be  considered  the  conclud- 
ing provision  of  the  third  clause,  "but  shall 
be  paid  to  sudi  descendants  In  equal  pro- 
porttoD.'*  This  provision,  instead  of  over- 
throwing, omflrms  and  carries  out  the  one 
preceding  lt»  wberebj  the  creation  of  vested 
rem^nden  was  Cottlfled.  Use  of  the  word 
''paid*'  indicates  that  technical  and  legal 
predaion  of  language  was  not  always  attain- 
ed, fllie  testator  used  the  word  'issue,*' 
whldi  la  a  term  oC  very  general  slgniflcatlon, 
and  In  wills  frequently  means  "helrB."  To 
help  phrase  bis  Qioa^t,  the  testator  attach- 
ed to  the  general  term  tia  alternative,  "or 
deaeendanta,"  and  Oust  nsed  the  expression, 
"sndi  tescendanta,**  to  Indicate  wJioever  had 
beok  referred  to.  The  primary  and  dominant 
thoagbt,  clearly  and  forcibly  e^ressed,  hav- 
ing been  to  prevent  a  devise  from  failing  on 
account  of  the  death  ot  the  devisee,  the  sup- 
plonental  provision  Is  more  cmsistent  with 
the  idea  of  descent  of  a  vested  share  of  the 
estate  than  with  the  idea  of  a  devise  over  to 
descendants  of  a  lapsed  share.  If  the  mean- 
ing were  less  clear  than  It  appears  to  me  to 
be,  the  role  that  a  testator  must  leave  no 
doubt  of  Ids  Intention  to  create  a  cmtingent 
Instead  of  a  vested  remainder  mli^t  be  tn- 
vdced. 

MABON,  J.  {dissenting  In  part).  I  concur 
in  the  concln8i<m  that  the  deed  executed  by 
Aitliur  Stevenson  conveyed  all  his  Interest 
In  the  property  It  described,  and  that  upon 
hla  motber's  death  In  his  Ufotlme  the  title 
became  perfect  In  the  grantee.  I  also  agree 
that  the  deed  from  Albert  Stevaison  passed 
a  complete  title,  provided  the  interpretation 
placed  upctti  the  will  by  the  majorl^  of  the 
court  accords  with  the  actual  expressed  In- 
totlcm  of  the  testator.  And  this  divends 
upon  what  be  had  In  mind  when,  after  taaT- 


lug  arranged  that  his  wife  should  hold  the 
pn^>erty  for  her  life,  and  that  it  should  then 
go  to  his  three  sons,  he  added: 

"In  case  any  of  my  children  aforesaid  should 
die  in  their  mother's  lifetime  or  in  my  lifetime 
leaving  istiue  or  descendaots,  I  direct  that  his 
share  shall  not  lapse  but  shall  be  paid  to  said 
descendants  in  equal  proporti<ms." 

And  this  in  turn  depends  up<m  whether  be 
used  the  words  "issue"  and  "descendants" 
with  accuracy*  or  in  a  loose  way  as  syno- 
nyms for  "heirs."  The  context  makes  It  un- 
likely that  when  be  wrote  "issue  or  descend- 
ants'' he  meant  "heirs."  The  language  "in 
case  any  of  my  children  aforesaid  should 
die  in  their  mother's  lifetime  or  In  my  life- 
time leaving  issue  or  descendants"  implies 
that  the  testator  had  in  mind  that  a  son 
might  die  without  leaving  "Issue  or  descend- 
ants"; he  could  hardly  have  been  contem- 
plating the  possibility  of  the  death  of  a  son 
without  any  heirs  at  all.  The  contingency 
be  was  presumably  thinking  of  was  the  death 
of  a  son  leaving  heirs  ot  a  particular  class. 
The  phrase  "issue  or  descendants"  does  not 
appear  to  be  one  that  either  a  lawyer  or  lay- 
man would  be  Ukdy  to  use  to  designate  a 
class  which  Included  the  spouse  of  a  dece- 
dent. It  seems  to  me  that  in  selecting  these 
rather  unusual  words  the  testator  Indicated 
a  purpose  that  the  property  which  was  to  go 
to  one  of  his  sons  if  he  survived  hU  mother 
should  otherwise  pass  to  the  son's  children, 
if  any,  to  the  extdusion  of  his  wife,  if  he 
left  one.  This  was  a  disposition  which  the 
testator  had  a  right  to  make.  If  he  used 
the  wprds  "issue"  and  "descendants"  In  what 
appears  to  me  to  be  their  natural  and  ordi- 
nary, as  well  as  their  literal  and  technical, 
meaning,  each  son  upon  the  death  of  his  fo- 
ther  acquired  a  vested  Interest  in  the  prop- 
erty, subject  to  be  devested  by  his  death, 
leaving  issue,  in  his  mother's  lifetime.  Each 
could  convey  away  all  that  be  had,  but  no 
more.  He  had  no  power  to  defeat  the  pro- 
vision made  by  the  will  for  the  benefit  of  his 
children.  Therefore  the  deed  made  by  Al- 
bert Stevenson  did  not  prevent  his  children 
taking  title,  upon  the  death  of  his  mother,  to 
the  property  which  he  would  have  received 
if  he  had  survived  her,  their  title  being  de- 
rived from  the  will  and  not  from  the  law 
of  descents  and  distributions,  which  would 
have  required  them  to  share  it  with  their 
mother.  If  living.  I  presume  there  is  no 
controversy  about  this,  If  the  will  Indicates 
that  the  testator  intended  that  in  case  Al- 
bert died  before  his  mother  the  property  he 
would  otherwise  have  received  should  go  to 
his  children,  to  the  exclusion  of  his  wife,  If 
she  survived  him.  With  great  respect  for 
the  opinion  to  the  contrary  of  the  trial  judge 
and  of  the  justices  comprising  the  majority 
of  this  court,  I  feel  constrained  to  record  07 
belief  that  this  Is  what  tba  testator  meant. 

JOHNSTON,  O.  J.,  and  PORTBB,  1^  con- 
wt  in  ttila  partial  dissent. 
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Wood  et  ai.  t.  Syracuse  school  dist. 

NO.  1.  HAMIIVrON  OOUMTT, 
et  ol.   (No.  21119.) 

(Snpreme  Conrt  of  Kansas.   Dec.  8, 1917.  B«- 
bearins  Denied  Jan.  18.  1918.) 

(SyUahuB  hy  the  Court.) 

dciNENT  Domain  ®=>257— Awabd  or  Dau- 
ages—Appeal  Bond— Sufficiency. 
A  number  of  landowners  appealed  from  an 
award  of  damagea  on  a  condemnation  matter, 
all  joining  in  one  bond,  which  recited  the  ap- 
pointment of  the  appraisers,  their  report,  and 
the  desire  to  appeal,  and  closed  with  these 
words:  "That  we  hereby  bind  ourwlTes  to  pay 
all  cash  and  expense  of  said  appeal,  should  we 
be  adjudged  to  them."  Following  a  motion  to 
dismiss  for  want  of  snfficient  bonds  the  appeal- 
ing partiea  requeated  leare  to  file  propev  bonds, 
which  nqoaat  waa  refuaed.  ^aldt  that  such 
refusal  was  error. 

Appeal  from  District  Ooart,  Hamilton 

County. 

Proceeding  for  condemnation  of  land  for 
school  purposes  by  Syracuse  School  District 
Na  1,  namilt<Hi  County,  and  others.  Ben 
A.  Wood  and  others,  owning  separate  tracts, 
joined  In  an  appeal  bcmd  signed  only  by 
themselTea.  Plaintiffs  moved  to  dismiss  for 
want  of  sufBelent  bond.  Defendants'  request 
for  leare  to  file  prm>er  IxHids,  after  motion, 
was  refused,  and  they  appeal.  Order  reTera- 
ed.  and  cause  remanded,  with  directions  to 
permit  flUng  of  proper  bonds. 

H.  P.  Jones,  of  Syracuse,  for  appellants. 
George  Getty,  ot  Syncnm,  tor  appellees. 

WE&T,  J.  From  a  craideumatlon  of  land 
for  school  purposes  the  defendants,  who  own 
separate  tracts,  Joined  in  an  appeal  bond 
signed  only  by  themselves.  This  obligation 
recited  the  app<^tment  of  the  appraisers, 
their  r^)ort,  and  the  desire  of  the  defend- 
ants to  appeal,  and  closed  with  tliese  words: 
"Tbat  we  hereby  bind  ourselves  to  pay  all 
costs  and  expense  of  said  appeal,  should  we 
be  adjudged  to  pay  them."  This  bond  was 
approved  by  the  clerk  of  the  district  court 
A  moti(m  to  dismiss  the  appeal  contained 
11  different  grounds,  but  amounted  in.  sub- 
stance to  the  suggestion  that  the  bond  was 
insnffident  in  form,  and  should  have  been 
separate  for  each  owner.  The  motion  was 
sustained,  and  the  obligors  appeal. 

The  statute  (Gen.  Stat.  1915,  i  7824)  re- 
quires the  appealing  party  to  enter  Into  an 
undertaking  to  the  adverse  party  with  at 
least  one  good  and  sufficient  surety  In  a  sum 
not  less  than  $50  In  any  case  nor  less  than 
double  the  amount  of  judgment  and  costs; 
one  of  the  conditions  being  that  if  judgiuent 
be  rendered  against  bim  he  will  satisfy  such 
Judgment  and  costs.  Such  bond  need  not  be 
signed  by  the  party  appealing.  The  defend- 
ants, after  calling  attention  to  the  join- 
der of  the  parties,  rely  very  laigely  on  St. 
K.  ft  8.  W.  Ry.  Ca  v.  Morse.  SO  Kan.  99,  31 


566 

Paa  676.  It  was  there  held  that  an  amteal 
bond  signed  by  the  surety  only  and  by  no 
one  else  which  did  not  bind  or  obligate  the 
surety  in  any  amount  whatever  was  void, 
and  gave  the  appellate  con^t  no  jurisdiction. 
It  was  said  that  the  surety  bound  himself  in 
no  amount,  and  did  not  agree  to  do  anythin? 
whatever,  whlcli  cannot  be  said  of  the  bond 
now  under  consideration.  Of  course  each 
landowner  should  have  appealed  separately 
and  filed  a  separate  bond,  which  should  have 
followed  the  statutory  requirements;  but 
all  the  owners  joined  in  the  one  given,  and 
thus  became  sureties  for  one  anotlier  and 
bound  themselves  therein  to  pay  all  costs 
and  expense  of  the  appeal  should  they  be  ad- 
judged so  to  do.  This  gave  the  court  suffi- 
cient jurisdiction  to  permit  an  amendment. 
McClelland  Bros.  v.  Allison,  34  Kan.  155,  8 
Pac.  230:  St.  U  &  S.  F.  By.  Co.  t.  Hnrst,  52 
Kan.  609,  35  Pac.  211;  Parker  v.  Gibson,  78 
Kan.  90,  96  Pac.  35;  Mercantile  Co.  v.  Wlm- 
er,  97  Kan.  31,  154  Pac.  216. 

The  order  of  dismissal  Is  reversed,  and  the 
cause  remanded  with  directions  to  permit  the 
filing  of  proper  bonds.  All  the  Justices  con- 
cnrrlng. 

In  n  LINDEBHOLM. 
EKBLAD  y,  LINDBBHOLM. 

(No.  20523.) 

(Supreme  Conrt  of  Kansas.   Dec  8, 1917.  Be- 
bearlng  Denied  Jan.  18>  191&} 

(AyHabM  »v  JSditoHat  Siaff.) 

Irsank  Pebsorb  «»89  —  Appouvthekt  op 
Gttabdian— Notice. 
A  probate  court  may,  withoot  notice,  appoint 
a  successor  to  a  gaardian  of  me  duly  adjodged 
to  be  a  person  of  unsound  mind,  ctmnned  in  the 
state  hospital  for  the  insane,  and  dlstAarged  as 
improved. 

Appeal  from  Dlatrict  Court,  McFherson 
County. 

Agnes  Ekblad  appeals  from  an  order  over- 
ruling a  demiirrer  to  au  application  for  the 
appointment  of  a  guardlau  for  the  estate 
of  Justus  B.  Underholm.  Affirmed. 

See,  also,  101  Kan.  18, 16S  Pac.  830. 

Juatus  B.  Idnderholm,  Cor  appelant  F. 
O.  Johnson,  of  McFherson,  for  appeUee. 

PEB  CURIAM.  This  Is  an  appeal  to  this 
court  in  tbe  Justus  B.  Underbobn  matter. 
See  State  t.  Llnderbolm,  9S  Kan.  009,  em, 
149  Pac.  427;  In  re  Llnderbolm,  Petitioner, 
101  Kan.  18, 165  Pac.  830. 

The  present  ai^peal  is  firom  an  order  over- 
mllng  a  demnrrer  to  an  application  for  ttie 
appointment  of  a  guardian  for  the  estate  of 
Justus  B.  Idnderholm.  He  had  previously 
been  adjudged  Insane  by  the  probate  court 
of  McPherson  county,  and  bad  been  confined 
in  the  state  hoq>ltal  for  the  insane.  He  was 
afterward  discharged  as  improved.  His 
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gaardfan  died,  and  the  guardian's  wife,  who 
was  the  sole  heir  and  legatee  of  the  guard- 
ian, made  the  application  in  question.  She 
made  that  ai^Ilcation  in  order  that  the  es- 
tate of  the  guandian  might  be  settled  up. 
No  notice  of  the  application  was  given  to 
Llnderbolm. 

XumerouB  attacks  are  made  oa  the  pro- 
ceedings, bat  only  one  questloa  Is  properly 
presented  by  the  demurrer  to  the  application 
for  the  appointment  of  a  guardian:  Did  the 
probate  conrt  have  Jurladictlon  to  appoint  a 
guardian  without  first  giving  notice  to  Lind- 
erholm?  The  particular  question  Inyolved  in 
this  appeal,  and  all  other  questions  raised, 
are  answered  In  Johnson  t.  GustaAon,  96 
Kan.  630, 152  Pac.  621,  where  this  conrt  said: 

"A  probate  court  may  wlthont  notice  appoint  a 
fluccesfior  to  a  guardian  for  a  lunatic  wno  has 
been  duly  adjudged  to  be  a  person  of  unsound 
mind,  cooSned  In  the  state  hospital  for  the  in- 
sane, .  and  discharged  therefrom  as  impioTed.*' 
Par.  1,  syl. 

The  Judgment  Is  affirmed. 


STORM  et  aL  v.  LEAVENWORTH  LIGHT, 
HEAT  &  POWER  CO.    (No.  21068.) 

(Supreme  Court  of  Kansas.   Dee.  8, 1917.  Re- 
heating Denied  Jan.  18^  1918.) 

1.  Eleotbioitt  4b»19(T>  —  Dahqeb  vboh 
Ik>o»  WutES  —  Anticipation  —  Qcestion 

TOR  JtTBT. 

Following  Snyder  r.  Ligbt  Co.,  96  Kan.  167, 
167  Pac.  442,  it  Is  AeM  tliat,  where  a  company 
transmits  hi|^  voltage  electricity  along  the 
streets  of  a  aty  by  wires  on  wbioi  InsuiatitHi 
is  not  maintained,  the  question  whether  it  ought 
to  anticipate  that  loose  wires,  or  other  articles 
capable  ot  serrinc  as  a  conductor,  might  come 
in  contact  with  ita  lines,  so  as  to  endanger  per- 
sons on  the  street  or  sidewalk,  is  a  questioD  of 
&ct  to  be  determined  by  the  court  or  jury  try- 
ing  the  case  in  which  it  arises. 

2.  Triai,  ^286(8>— Dbbomboub  Ihbibuction 
—Cube  bt  Othbb  Inbtbuctionb. 

An  instruction  which,  taken  alone,  might 
sram  to  indicate  that  as  a  matter  of  law,  the 
company  was  bonad  to  such  anticipation,  fteld 
not  to  have  been  prejudicial,  because  of  other 
explicit  instructions  covering  the  matter, 

3.  Blectbicitt  «s»19(5)— Action  fob  Death 
— Fin  DiNB— Evidbncb, 

A  finding  <slt  faet  Md  to  hava  been  mpporC- 
ed  by  the  evidence. 

4.  Affbal  and  Ebbob  «=3l071(3)— Electbic- 
JTt  4s»19(&)  —  Finding  —  Bvidbnck  ~~ 
Pbejudicb. 

■  A  finding  to  the  effect  that  a  Ioom  wire  had 
been  In  contact  with  the  wires  of  an  electric 
light  company  so  long  that  it  ought  to  have  dis- 
covered it  before  the  occurrence  of  an  accident, 
held  not  to  have  been  supported  by  the  evidoiee, 
but  Co  have  bsen  noBpreJodicial. 
B.  EucnuciTT  «»10(13)  —  Finding  —  Con- 
btbifotion— Nboliobncb. 
A  finding  that  the  company's  wires  would 
not  have  injured  any  one  using  the  streets  in 
an  oidinary  way,  or  in  a  way  reasonably  to 
have  been  foreseen,  held  not  to  mean  that  the 
tbEOwing  of  a  loose  wire  across  them  could  not 
have  been  anticipated  by  the  exercise  of  ordi- 
nary caution. 


Appeal  from  District  Court,  LeaTenworth 

County. 

Action  by  William  Storm  and  others 
against  the  Leavrawoiltb  Lls^t.  Heat  &  Pow* 
er  Company.  Judgment  for  plaintiffs,  and 
defendant  uppMils.  Affirmed. 

Floyd  B.  Harper,  of  Leavenworth,  fttr  ap> 
pellant  W.  W.  Booper  and  Lee  Bond,  both 
of  Leavenworth,  tot  appellees. 

MASON,  J.  George  Storm,  a  boy  16  years 
of  age,  was  killed  by  electrldty  from  the 
wires  of  the  Leavenworth  Light,  Heat  &  Pow- 
er Company,  the  contact  being  brought  about 
through  a  small  loose  wire,  with  a  stone  upon 
the  end  of  It,  which  had  been  thrown  over 
wires  some  30  feet  from  the  ground.  Hia 
father  sued  the  company,  alleging  that  the 
boy's  death  was  caused  by  Its  negligence  in 
not  keeping  up  the  insulation.  The  plaintiff 
recovered  a  Judgment,  and  the  defendant  aiH 
peals. 

[1]  1.  Mrs.  Snyder,  a  neighbor  who  under- 
took to  assist  the  boy,  was  herself  severely 
Injured  by  the  shock  received  through  coming 
in  contact  with  his  body.  She  recovered  a 
Judgment  against  the  company,  which  was  af- 
firmed on  appeaL  Snyder  v.  Light  Ca,  OS 
Kan.  167, 167  Pac  442.  The  qnestlona  of  law 
now  presented  are  Largely  the  same  as  were 
passed  upon  by  the  court  in  that  case.  The 
defendant  maintains  that  It  cannot  be  held 
liable  for  the  injury,  notwithstanding  its 
omission  to  keep  lip  the  insulation  on  its 
wires,  because  the  occurrence  was  one  which 
It  could  not  reasonably  have  anticipated. 
The  matter  was  fully  considered,  in  the  Sny- 
der Case,  where  the  decisions  bearing  there- 
on were  reviewed  at  length,  the  conclusion 
being  reached  that  whether  the  company 
should  have  anticipated  such  a  result  from 
the  lack  of  Insulation  was  fairly  a  question 
for  the  determination  of  a  Jury.  Upon  this 
proposition  it  is  only  necessary  to  say  that 
we  adhere  to  the  view  there  expressed. 

[2]  2.  The  contention  is  also  made  that  the 
trial  court  took  from  the  Jury  the  questloa 
whether  the  defendant  ought  to  have  antici- 
pated the  injury,  by  Instructing  that  it  was 
bound  to  anticipate  that  wires  or  ctHtductom 
of  electricity  might  be  thrown  over  or  come 
in  contact  with  its  lines.  Considered  by  it- 
self, the  instruction  referred  to  may  have 
been  oi>en  to  this  construction.  But  the  Jury 
were  explicitly  told  that  the  defendant  was 
bound  to  uitidpate  aoch  comblnatlonB  of  dc^ 
coinstances  and  injuries  as  It  ml^t  reasMi- 
abUr  forecast  aa  Ufeely  to  hanien,  taking  Into 
account  ita  own  experioice  and  that  of  oth- 
ers, together  with  what  was  Inherentlrproba- 
Ue ;  that  the  defendant  was  not  liable  if  it 
ooold  not  reas(Hiably  have  forecast  that  audi 
an  accident  as  the  one  complained  of  waa 
likely  to  happen,  nor  If  it  could  not  reason- 
ably have  expected  that  any  one  would  oome 
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In  contact  with  its  wires.  Tbe  instructions 
were  aiibatwttiaUy  the  same  as  in  tbe  Snyder 
Cue,  and,  taking  tbe  cbarge  as  a  wboie,  we 
tblnk  there  Is  no  substantial  likelihood  of  tbe 
jury  harlnc  been  misled. 

LS]  3.  Tbe  Jury  were  asked  whether  the 
defendant's  wires  which  were  used  fbr  house' 
lighting  purposes  were  maintained  In  the 
nuumer  osoal  In  the  case  of  wires  used  for 
similar  purposes,  under  like  conditions,  by 
the  federal  government  and  electric  light 
«Hnpanles  in  the  cities,  and,  if  not,  in  what 
req^ect  there  was  a  difference;  They  an- 
swo«d:  "No."  "Not  maintained  by  proper 
Insolation."  It  Is  c(Hitended  that  there  was 
no  erldence  to  support  these  answers.  There 
was  abundant  erldence  that  tbe  defendants 
wires  were  originally  covered  with  insulating 
material,  but  that  in  many  places,  Including 
that  where  tbe  loose  wire  lay  across  tb^, 
It  bad  long  since  worn  off  and  was  banging 
In  strips.  A  witness  who  teetifled  that  he 
was  an  electrician  said  that  at  Ft  Leaven* 
wortti  the  wires  carrying  2,300  volts  (tlte 
anumnt  carried  1^  the  defendant's  light 
wires)  had  rubber  taisiilatlon ;  that  he  knew 
at  no  place  In  dUes  ontslde  of  Leavenwortb 
where  bare  wires  were  used  to  carry  2,800 
volts;  that  soch  was  not  the  case  in  Kansas 
City.  Other  evIdenoB  was  introduced  con* 
tradicting  this  testimony,  but  there  was  snffl* 
dttit  to  support  the  ftndlnei.  refnred  to. 
The  questiott  was  also  asked  whether  the  fed- 
eral government  and  electric  light  companies 
in  other  cities  used  bare  wires  under  similar 
conditions.  Tixs  Jury  r^tlled  that  they  did 
not  know.  Tbe  objection  Is  made  that  there 
was  undisputed  evidence  requiring  a  negative 
answCT.  As  aiveady  Indlested,  there  was 
soma  canflftet  on  tbs  general  sobleDt,  and  ttie 
credndllty  of  tbe  testlmoay  xtefbrred  to,  even 
If  not  8pecMcall7  eoBtraOlcfea,  was  for  the 
determination  of  the  Jury. 

[4]  4.  A  flnding  was  made  to  the  effect  tbat 
the  wire  wbidi  hung  across  tbe  compan/g 
wires  bad  been  In  tbat  position  a  sufficient 
lagth  of  time  so  that  the  defenduit  ought  to 
have  learned  tllat  it  was  there  previous  to 
the  acddeut  in  question.  This  is  also  atta<A- 
ed  as  without  siqpport  in  the  evidence.  There 
was  some  testimony  tending  to  show  that 
George  Storm  himself  threw  the  small  wire 
over  those  of  the  company  Just  before  he  re- 
celved  the  diock,  but  the  witness  who  gave 
it  was  shown  to  hsve  made  nmtradictory 
statements,  and  the  Jury  were  justlfled  in 
flnding,  as  tbey  did,  that  sudi  was  not  t^ 
fact.  Outside  of  this  evidence  there  was 
nothing  to  indicate  how  long  tbe  wire  bad 
been  In  the  position  In  which  it  was  found 
aftar  the  boy's  death.  The  statement  of 
tbe  Jury  that  It  bad  been  there  long  enough 
for  tbe  onnpany  to  have  dlscovrared  It  in 
time  to  prevent  tbe  accident  Is  therefore  un- 
supported. It  cannot  be  assumed,  however, 
that  tbe  verdict  was  affected  1^  this  flnding, 


for  no  such  Issue  was  made  by  the  Readings 
or  submitted  in  the  instructions.  The  con- 
trition of  the  plaintiff  throughout  was  that 
the  defendant  was  negligent  In  falling  to 
have  its  wires  insulated — not  In  falling  to 
discover  tbe  small  wire  after  tt  had  been 
thrown  across  the  wires  carrying  the  current. 
The  verdict  must  be  deemed  to  respond  to 
the  Issue  presented,  notwithstanding  an  un- 
supported flnding  on  a  question  not  Involved. 
Saunders  V.  Railway  Co.,  95  Kan,  S37,  148 
Pac  637. 

[tj  5.  The  defendant  maintains  that  judg- 
ment in  Its  favor  is  required  bf  a  special 
flnding  consisting  of  tbe  fallowing  questloD 
and  answer: 

"Wonld  the  wires  of  the  defendant  have  in- 
jured any  person  using  the  street  about  them, 
on  the  day  in  qaestion,  If  said  person  or  persons 
had  used  said  street  in  the  way  that  streets  or 
sidewalks  are  ordinarily  used  or  as  reasonably 
prudoit  people  would  foresee  that  they  would 
be  used?  No> 

If  this  Is  Interpreted  as  meaning  that  tbe 
Injury  would  not  have  occurred,  if  nothing 
had  taken  place  in  the  street,  that  could  not 
have  been  foreseen  by  reasonably  prudent 
peo^,  it  Is  Inconsistent  with  ttm  verdict 
But  BtuA  an  Interpretation  should  not  be 
adoptefl  If  any  oUier  Is  fUriy  <^»en.  Tbe 
Question  seems  to  refv  to  the  bse  of  tbe 
streeta  and  sidewalks  as  sudi,  and  does  not 
In  terms  or  by  any  dear  lmpllcati<m  relate 
to  the  throwing  at  uytbliv  across  the  elec- 
tric wirea  It  seems  prcrtwhle  tbat  the  jury 
understood  that  they  were  asked  to  say 
whether  the  nnlnsulated  oondttka  of  Its 
wires  could  by  ItseU  have  oocastoned  injury 
to  drivers  at  vehicles  or  pedestrians  who 
wen  using  tbe  streets  in  13ie  ordinary  way. 
A  negative  answer  to  flie  qnestton  ss  so  con- 
strued  would,  of  course,  be  conslstfliit  with 
tbe  general  verdict. 

The  Judgment  Is  affirmsd.  All  the  Justices 
concurrl]^ 


STATU  V.  KING.  (Na.2U96.) 

(Snprene  Gonrt  of  Kansas.  Dee.  8, 1917.  Be- 
baariag  I>eDifld  Jan.  18,  1918.) 

fSyllalua  H  the  Court.) 

1.  GaufiHAZ.  Law  4(b»1170(1)— WrrNSssES  «s=» 

37^1)— ImPBACHMENT— INCONSISTBNT  StaTK- 
UEm»— HABlfLESB  EbSOB. 

The  oredlMHty  ot  a  witness  may  be  impeach- 
ed on  cross-exatai&ati(m  by  showing  that  be  has 
previously  made  statemeuta  inconsistent  with  or 
contra^ctory  to  his  evidence  given  on  the  trial; 
but  it  is  not  reveislMe  error  to  exelade  ptcvions 
explanation  of  prior  eontiadlatory  statesMnta. 
when  that  explaaaticm  Is  not  contradtctmr  U»  or 
inconsistent  with  bU  evidence  on  tbe  trial. 

2.  Cbiuinal  Law  ^388  —  Evidbncb  —  Ad- 

KlseiBrLITT— SiMlLAB  CONDITIONS. 

Where  the  evidence  tends  to  show  that  a 
zobboT  was  committed  in  a  store  by  four  per- 
sons who  came  in  an  aotomoblle,  two  whom 
remained  in  the  automobile  in  front  of  the  store, 
while  the  other  two  committed  the  robbery,  evi-. 
dence  may  be  introduced  to  show  that  those  who 
afterward  sat  in  aa  sabMBoUle  in  front  of  the 
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•tore  a&dar  eonditl<mfl  liinilar  to  thow  cilcttiis 
at  the  time  of  the  robbenr  could  see  iato  the 
•tore  to  the  place  where  the  robbery  was  com- 
mitted. 

3.  C^iUNAi.  Law  «=>438— Bvidkncb— Photo- 

GBAFB. 

A  pboto^aph  of  one  char^  with  the  com- 
missloii  <^  a  crime  may  be  introduced  in  evidence 
for  the  purpoBe  of  corroboratins  a  witness  who 
identifies  the  one  cliarged,  and  the  fact  that  it 
was  found  in  a  rogue's  ^Ilery  does  not  render 
the  photograph  inccHnpetent 

4.  CBIHINAI'  IiAW  «s>580(2)— Btidsncs— Tbs- 
■nUONT  IR  FOBHEB  TBIAL. 

The  testimony  of  a  defmdant  in  a  erittiiiial 
action,  given  on  a  former  or  another  trial,  may 
be  introduced  in  evidence  against  liim. 

5.  ROBBEBT  »B»24(1)— J8 UWICIKUCT  OT  EVI- 
DENCE. 

The  evidence  has  been  examined,  and  It  is 
hel4  that  it  was  sufficient  to  sustain  the  verdict, 
and  that  the  verdict  was  not  contrary  to  law  nor 
to  the  evideoce. 

Appeal  from  District  Court,  Cherokee 
Ooonty. 

Bd  King  was  convicted  of  robbery  in  the 
first  degree,  and  he  appeals.  Affirmed. 

J.  R.  Charlton,  of  BartlesvlUe.  OkL,  and 
B.  E.  RoseDsteln,  of  Baxter  Springs,  for  ap- 
pellant S.  M.  Brewster,  Atty.  Gen,,  and  F. 
W.  Boss  and  Don  Ellanan,  both  of  Oolom- 
biu,  Cor  the  State. 

MARSHALL,  J.  Bd  King  appeals  from  a 
Jadgment  sentencing  him  to  the  penitentiary 
for  robbery  In  the  first  d^ree.  He  was 
Jointly  charged  with  Floyd  S.  Bucban.  Nv- 
merous  errors  concerning  the  admlaalon  and 
rejection  of  evidence  are  assigned. 

[1]  1.  The  defendant  insists  that  he  was 
not  permitted  to  cross-examine  Walter  Elde;- 
who  was  present  at  the  robbery  and  who 
was  one  of  the  state's  witnesses.  Elder  tes- 
tified that  one  Tom  Jarrett,  another  of  the 
state's  witnesses,  who  was  also  present  at 
the  robbery,  was  the  first  one  approached 
and  robbed.  On  cross-examination,  Elder 
testified  that  on  former  trials  he  bad  testi- 
fied that  he  was  the  first  one  approached  and 
robbed.  Other  questions  asked  on  crosa^- 
amlnation  indicated  that  the  witness  had  on 
another  trial  testified,  in  substance,  tliat 
Jarrett  was  the  first  one  approached  and 
robbed,  and  that  an  explanation  of  his  con- 
tradictory statements  was  then  given  by  the 
witness.  He  was  qneatloned  concerning  that 
explanation,  and  the  testimony  was  exclud- 
ed. The  explanation  given  by  the  witness 
concerning  the  previous  contradictory  state- 
maits  that  had  been  made  by  him  did  not 
appear  to  be  In  contradiction  of  any  state- 
ment made  by  him  on  the  last  trial  In  the 
present  action.  It  was  i>erml8sible  to  permit 
the  defoidant  to  cross-examine  the  witness 
concerning  contradictory  statements  that  bad 
t)een  previously  made  by  him  on  other  trials. 
State  V.  Baldwin,  86  Kan.  i,  12  Pac.  S18;  40 
Gyc26S7.  This  rale  doM  not  pnmtit  the  croe»- 
examination  of  the  witness  concerning  prevl- 


OQS  statemeits  contradictory  to  each  other, 
but  not  contradictory  to  his  evidence  on  the 
trial.  No  reveralble  error  was  committed  in  re- 
stricting the  cross-examination  to  statements 
previously  made  by  the  witness  oontradlctory- 
to  or  Inconsistent  with  his  testimony  on  the 
trial. 

[2]  2.  The  state's  evidence  tended  to  show 
that  the  robbery  had  been  committed  by  fonr 
men  who  went  to  a  store  in  Melrose  and  rob- 
bed the  store  and  a  number  of  people  in  it ; 
that  two  of  the  men  went  Into  the  store  and 
did  the  robbing,  while  the  other  two  remain- 
ed in  the  automobile  In  front;  and  that  th& 
four  men  left  In  the  automobile  immediately 
after  the  crime  had  been  committed.  Walter 
Elder  testified  that  afterward  he  sat  In  an 
automobile  in  front  of  the  store  under  the 
same  conditions  as  existed  on  the  night  of 
the  robbery,  and  that  he  could  see  back  into 
the  store  to  where  the  people  were  at  th» 
time  of  the  nobbery.  The  defendant  com- 
plains of  the  admission  of  that  evidence.  It 
was  admissible.  Mo.  Pac.  Ry.  Co.  v.  Mt^att, 
B6  Kan.  087.  44  Pac.  607;  State  ▼.  AabeU, 
67  Kan.  398,  46  Pac.  770. 

[S]  3.  Tom  Jarrett  testified  tliat  he  went  to 
Tulsa,  and  there,  at  the  police  headqnartera, 
;  out  of  a  large  number  of  photc^aphs,  Iden- 
'  tided  one  of  the  defendant  Bu(4ian;  and  that 
he  identified  Buchan  as  one  of  the  men  who 
had  committed*  the  robt)ery.  The  defendant 
complains  of  the  admis^n  of  evidence  oen- 
cerntng  the  photograph.  The  defense  con- 
tended that  Buchan  was  not  in  the  store  at 
the  time  the  robbery  was  committed.  The 
Identity  of  Bnehan  was  material.  The  evi- 
dence concerning  the  photograph  oorroborat- 
ed  Jarrett  in  his  identification  of  Budian,. 
and  the  admlasifm  of  that  evidence  was  not 
erroneous.  17  Cyc  414;  6  Bn(^lopedla  at 
Evidence,  081;  8  Encyclopedia  of  Evidence^ 
145. 

[4]  4.  Complaint  Is  made  of  the  admission 
of  the  evidence  of  defendant  King  given  on  a 
former  triaL  He  did  not  teatUy  on  the 
trial  which  resulted  In  the  Judgment  from 
which  this  appeal  Is  taken.  What  he  said  on 
the  former  trial  was  competent  evidoice 
against  him,  and  could  be  testified  to  by  any 
witness  who  heard  it,  or  by  the  court  report- 
er, reading  from  his  notes,  taken  at  the  time. 
State  V.  MiUer.  36  Kan.  328,  10  Pac.  866; 
State  V.  Rogera.  66  Kan.  362,  43  Pac.  266: 
State  V.  Nelson,  68  Kan.  606,  75  Pac.  606,  1 
Ann.  Gas.  468;  'State  v.  Harmon,  70  Kan. 
476,  78  Paa  806;  .State  v.  McCleUan,  79  Kan. 
11.  08  Pac.  209,  17  Ann.  Gas.  106;  State  v. 
Stewart,  86  Kan.  404,  116  Pac.  489;  New  v. 
Smith,  04  Kan.  6,  12,  145  Pac.  680,  L.  R  A. 
iei5F,  771.  Ann.  Cas.  1B17B,  862 ;  State  v. 
Chadwell,  94  Kan.  302.  146  Pac  420;  Oen. 
Stat.  1915,  I  300S. 

[5]  6.  The  d^endant  insbts  ^t  the  vwn 
diet  was  contrary  to  the  law  and  to  tAe  evi- 
dence, and  was  not  sustained  by  ttie  evt- 
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dence,  and,  to  support  bis  contention,  calls 
attention  to  tbe  entire  record  on  this  appeal. 
The  entire  record  Includes  all  the  evldrace. 
It  Is  impoBsible  to  detail  that  evidence  In  an 
opinion.  The  manner  and  demeanor  of  the 
witnesses  on  the  witness  stand,  their  in- 
terest In  the  result  of  the  trial,  and  the  re- 
lation of  the  various  parts  of  the  evidence 
to  each  other,  cannot  be  described  so  as  to 
convey  an  intelligent  understandlnff  of  the 
evidenoBk  The  evidence  was  sufficient  to  sus- 
tain the  verdict;  and  that  verdict  was  not 
contrary  to  lav,  nor  to  the  evidence. 

There  are  a  number  of  other  complaints 
concerning  the  admission  of  evidence.  Each 
complaint  has  been  examined.  Tb^e  is  noth- 
ing In  any  of  them  that  warrants  a  reversal 
of  the  judgment.  It  will  not  satisfy  the  de- 
fendant, nor  be  of  any  benefit  to  others,  for 
the  court  to  discuss  these  complaints  In  de- 
tail. 

The  judgment  Is  affirmed.  All  the  Justices 
ooncorrlnff. 


TBRSINA  v.  LIVERPOOL  &  LONDON  & 
QLOBE  INS.  CO.,  Limited,  et  bL 
(No.  21126.) 

(Supreme  Court  of  Kansas.   Dec.  8, 1917.  Re- 
hearing Denied  Jan.  13,  1918.) 

(SvUalus  J>v  the  Court.) 
L  N«w  TaiAL  «s>59,  70— VraDioT  Unsuf- 

POBTED  BY  BVIDKNCB  —  INCONSISTENCT  Ol" 
FiNDinoa  AND  Gbnbbal  Vebdict. 
The  court  refined  to  order  judgment  for  de- 
fendants upon  tbe  evidence  or  upon  the  special 
tindings  of  the  jury,  but  granted  a  new  trial  of  the 
cause  because  the  verdict  returned  by  the  jury 
was  not  supported  by  the  evidence,  and  because 
the  special  findings  were  inconsistent  witb  each 
other,  and  with  the  general  verdict:  Beld  not 
error. 

(Additional  ByUaltut  hp  JEdUoriiU  Staff.) 

2.  WrrirasBBs  «=s>330(3)— lupxaoiOfxirF. 

In  an  action  for  malicious  prosecution  and 
false  imprisonment,  growing  out  of  the  sus- 
pected origin  of  Are  destroying  plaintiff's  insured 
house,  defendants  wene  entitled  to  cross-examine 
the  plaintiff,  as  to  supposed  violation  of  the  pro- 
hibitory law,  in  order  to  impair  his  credibiUty. 

3.  Uaucxous  Pbosecution  4s368(2)  —  En- 
OKMCB— Othkb  Offense. 

In  such  action,  admission  of  evidence  to 
•how  that  plalntifl  was  guU^  of  violation  of  the 
prohibitaiy  law  was  pr^hididal  error. 

'  i^tpeal  from  District  Court,  Cherokee 
County. 

Actl<m  by  Ignace  Terslna  against  tbe  Llv- 
eipool~&  Lcotdon  ft  Globe  Insurance  Com- 
pany, limited,  H.  F.  Brooks,  Its  agent,  and 
W.  B.  Slmms,  Deputy  State  Fire  Marshal. 
Demurrer  to  plaintiffs  evidence  sustained  as 
to  defendant  Slmms,  and  verdict  for  plaintiff 
against  the  company  and  In  favor  of  defend- 
ant Brooks,  and  from  orders  overruling  de- 
fendants' motion  for  Judgment  upon  the  spe- 
dal  findings  and  sustaining  plalntUTs  mo- 
tion for  a  new  trial,  defmdants  appeal.  Af- 
flnned. 


Sai^  ft  Wilson,  of  Galena,  and  Skidmore 
ft  Walker,  of  ColnmbuSr  tar  ai^tellants.  C  A. 
McNeill,  of  Columbus,  and  B.  B.  Morgan,  of 
Galena,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Ignace  Terslna  against  the  Uverpool  ft  Lon- 
don &  Globe  Insurance  Company,  H.  F. 
Brooks,  Its  agent,  and  W.  B.  Slmms,  the  dep- 
uty state  fire  marshal,  to  recover  damages 
for  alleged  malicious  prosecution  and  false 
Imprisoummt  A  demurrer  to  the  evidence 
of  plaintiff  was  sustained  as  to  the  defendant 
Simms.  The  Jury  returned  a  general  verdict 
In  plaintiff's  favor  against  the  Insurance 
company  for  $25,  and  In  favor  of  tbe  de- 
fendant Brooks.  This  appeal  Is  taken  from 
the  court's  orders  overruling  defendants*  mo- 
tion for  Judgment  upon  tbe  special  findings 
of  tbe  Jury  and  sustaining  plaintiff's  motion 
for  a  new  trial. 

PlatntUTs  house  and  most  of  Its  contents 
were  destroyed  by  fire.  The  property  was 
insured  by  the  defendant  company  in  the 
sum  of  $000.  Brooks,  the  local  agent  of  the 
Insurance  company,  was  notified  of  the  fire, 
after  which  he  had  plaintiff  make  out -a  list 
of  tbe  lost  articles  in  the  house,  and  the 
loss  was  reported  to  tbe  Insurance  company 
at  Chicago.  Van  Valkenburg,  tbe  company's 
state  agent  at  Kansas  Cll7»  was  directed  to 
investigate  and  adjust  the  claim,  with  the 
result  that  he  forwarded  plaintiff's  proof  of 
loss  in  the  sum  of  $595.60  to  the  Chicago  of- 
fice with  tbe  recommendation  tbat  a  draft 
for  the  amount  be  issued.  After  Brooks  re- 
ceived this  draft  and  before  he  had  delivered 
It  to  plaintiff  he  became  suspicious  as  to  the 
origin  of  the  fire,  and  suspected  that  claim 
had  been  made  for  property  that  was  not 
burned.  Be  Informed  the  insurance  company 
of  bis  suspidona,  and  he  testified  that  be 
thought  it  was  such  a  case  as  should  be  In- 
v((stigated  as  provided  by  law.  Van  Valken- 
burg, acting  for  the  Insurance  company,  then 
reported  the  matter  to  the  state  fire  mar- 
shal's office.  In  the  investigation  that  fol- 
lowed the  county  attorney  beld  an  Inquisi- 
tion at  tbe  close  of  which  he  did  not  Imrae- 
dlatdy  Issue  a  warrant,  but  waited  until 
Slmms  and  Brooks  again  went  to  Carona, 
the  village  in  which  plaintiff's  bouse  was 
dtoated,  for  further  Inquiry  Into  the  mattw. 
Although  they  did  not  find  more  evidence 
Slmms  advised  the  county  attorney  that  he 
thought  a  warrant  should  be  issued  t<a  plain- 
tiff. At  tbe  suggestion  of  the  county  attor- 
ney Slmms  then  had  BT0<rik8  draw  up  a  com- 
plaint, as  the  county  attorney  was  busy  with 
other  mattora,  and  Slmma  swore  to  tbe  sune. 
Plaintift  was  arrested  and  beld  In  Jail  24 
hours  pending  the  obteining  of  bond.  At  the 
preliminary  hearing  after  the  introduction 
of  the  state's  evidence  tbe  complaint,  at  the 
suggestion  of  the  county  attorney,  was  dis- 
ndsaed.  It  appeaxs  OtMt  while  the  Inveadga- 
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tlon  wu  tn  progress  some  attempts  were 
made  by  the  iDstmtnce  company  to  com- 
promise tbe  plaintiff's  claim,  bat  no  settle- 
ment was  reached  and  an  action  was  com- 
menced on  the  policy;  but  after  the  dismissal 
of  the  prosecution  the  check  formerly  with- 
held was  delivered  to  the  plaintiff.  The 
plaintiff  expended  |100  in  attorney  fees, 
$10  for  an  interpreter,  and  lost  ten  days' 
time  on  account  of  the  arson  prosecution. 
This  action  was  then  brought,  alleging,  in 
sobstance,  that  the  defendants  were  in  a 
conspiracy  for  the  purpose  of  malldonsly 
bringing  about  the  platDtUTs  arrest  and  im- 
prisonment, and  of  defrauding  him  out  of 
the  amount  to  which  he  was  entitled  under 
the  policy. 

[1]  The  substance  of  the  Jury's  special 
findings  is  that  the  insurance  company  was 
instrumental  in  Instituting  the  criminal  ac- 
tion through  the  correspondence  of  their 
agents  setting  in  motion  the  machinery  of 
the  law  through  the  fire  marshal's  office; 
that  the  insurance  company  deemed  the  fire 
to  be  of  suspicious  ori^;  that  It  was  right 
for  tbe  company  to  report  the  fire  to  the 
fire  marshal's  office ;  that  the  Insurance  com- 
pany committed  wrong  in  instituting  crimi- 
nal proceedings  after  the  Inquisition  showed 
no  grounds  of  action;  ttaat  the  cause  of  the 
criminal  action  t>elng  Instituted  was  the  com- 
pany's claim  that  more  evidence  could  be 
procured ;  that  the  inquisition  was  held  for 
the  honest  purpose  of  ascertaining  If  the 
fire  was  incendiary;  that  Brooks  and  Van 
Valkenburg  held  malice  against  plaintiff 
before  the  flUng  of  the  complaint  by  tlie  fire 
marshal,  and  that  the  cause  of  sa<Sx  malice 
was  false  Inf ormatloD ;  and  that  the  plain- 
tiff did  not  seek  to  secure  payment  for  any 
articles  oi  property  that  were  not  Iramed. 
The  answer  to  question  9,  to  the  effect  that 
tlie  defendants'  daim  that  they  could  get 
more  evidence  had  caused  the  criminal  ac- 
tion to  be  Instituted  against  the  plaintiff, 
was  set  aside  by  the  court  on  tbn  ground 
that  tiiere  was  no  eirtdence  to  support  it 
The  court  stated  that  hia  ground  for  not 
sustaining  the  defendants*  motion  for  judg- 
ment upoD  the  special  flndlogs  was  that  they 
were  inconsistent,  and  that  the  grounds  for 
the  granting  of  the  new  trial  were  erroneous 
rulings  in  the  admlsslcm  of  testimony  for  de- 
fendants, and  that  the  verdict  was  contrary 
to  the  evidence. 

It  is  insisted  by  the  defendants  that  the 
evidence  and  findings  compel  a  holding  that 
no  ri^t  of  recovery  against  them  had  been 
established,  and  that  this  court  should  direct 
judgment  In  their  favor.  It  Is  tme  as  the 
defendants  contend  that  the  Insurance  com- 
piiny  cannot  be  blamed  for  Investigating  cas- 
es in  whldi  there  are  grounds  for  their  be- 
lief that  a  fire  was  caused  by  a  claimant,  or 
that  he  Is  claiming  for  the*  loss  of  property 
wblch  was  not  in  fact  burned  or  injured.  In- 
deed, the  officers  and  agents  of  a  conqwDy , 


would  be  recreant  Is  Ihehr  duty  If  they  fall* 
ed  to  make  a  bona  flde  Investigation  In  such 
cases.  The  law  authorizes  the  fire  marshal 
to  investigate  the  cause,  origin,  and  drcum- 
stances  of  any  fire  occurring  in  the  state 
(lAWS  1913,  c.  312,  I  6;  Laws  1»15,  c.  280). 
and  no  fault  can  be  found  with  an  agent  of 
the  insurance  company  becauae  he  called  the 
attention  of  the  fire  marshal  to  the  fact  that 
plaintiff's  building  had  been  burned.  Th» 
court  found  that  the  charge  made  against  the 
deputy  fire  marshal  as  to  b^ng  In  a  con- 
spiracy to  defraud  the  plaintiff  was  not  sus- 
tained, and  he  should  therefore  be  dismissed 
from  the  case. 

This  elimination  weakened  the  charge  of 
conspiracy  to  qaite  an  extent,  but  the  jury 
have  found  that  two  of  the  agents  of  the- 
Insurance  company  had  acted  fraudulently 
and  maliciously  In  accomplishing  the  arrest 
and  Imprisonment  of  the  plaintiff.  Tbe  testi- 
mony against  them  la  rather  weai:  and  un- 
satisfactory, but  we  cannot  say,  as  against 
the  ruling  of  the  district  court,  that  the  find- 
ings of  the  jury  against  the  defendants  were 
without  support,  or  that  there  was  no  testi- 
mony worthy  of  submission  to  the  Jury, 
There  was  testimony  tending  to  show  that 
after  an  inquisition  had  been  held  by  the 
fire  marshal  and  the  county  attorney  the  evi- 
dence obtained  failed  to  support  the  charges 
made  against  the  plaintiff,  and  after  a  seardi 
on  the  following  day  for  more  evid«ice  ImpU* 
eating  the  plaintiff  none  was  found,  and  yet 
the  agents  of  the  Insurance  company  persisted 
in  securing  the  plaintiff's  arrest.  In  a  letter 
written  by  one  of  the  agents  he  stated  that: 

"It  is  very  questionable  in  my  mind  as  to  the 
ability  of  the  fire  marshal  to  secure  sufilclent  evi- 
dence to  convict  this  assured  of  arson,  but  I 
tbink  by  our  proposing  to  pay  the  amount  of  his 
purchases  since  the  fire  we  can  get  our  pa^tey 
up,"  etc 

Testimony  was  given  of  a  remark  t>y  an 
agent  of  the  Insurance  cmnpeny  to  the  effect 
that  as  soon  as  the  plaintiff  and  his  attor> 
neys  learned  that  the  fire  marshal  waa  mak- 
ing a  thorough  investigation  of  the  fire — an 
investigation  which  the  agents  of  the  com- 
pany had  set  in  motion—j^intiff  would  be- 
willing  to  make  a  proposltloii  of  compromise. 
There  was  testimony,  too,  of  a  purpose  to- 
keep  the  informatlcoi  fran  the  plaintiff  that 
an  investigation  was  to  be  made  by  the  fire 
marshal,  aud  that  when  the  deputy  marshal 
arrived  he  should  be  brought  Into  contact 
with  the  agent  of  the  company  before  he 
had  seen  any  one  else.  A  little  testimony 
was  given  that  the  representatives  of  the 
company  were  expecting  that  after  there 
had  been  an  investigation  and  prosecution 
the  plaintiff  might  be  willing  to  comproml^ 
and  reduce  his  claim;  a  compromise  whldi 
the  agents  of  the  insurance  company  had  in 
mind  always  and  were  willing  to  make. 

The  findings  did  not  warrant  the  verdict 
One  finding  was  set  aside,  and  there  are 
obvious  inconsistences  in  the  remalnliif: 
onesL   Both  parties  complain  of  tbe  <»oaict 


Digitized  by  Google 


Kuu) 


ICUBRBLL  T.  GBAWVORD 


B61 


In  the  ftnfltng^  botb  attack  particular  flnd- 
iDgB  <m  tlie  ground  that  they  are  not  sostain- 
ed  by  the  evidence,  and  both  have  good 
grounds  for  tbt&t  ctHDiOalnts.  Some  of  the 
findings  are  of  doubtful  Import,  and  aome 
conflict,  with  the  general  verdict,  and  hence 
the  court  could  not  uphold  them  nor  make 
them  the  basts  of  a  Judgment  "When  the 
special  findings  of  a  jury  are  In  confilct  with 
the  general  verdict,  and  are  Inconsistent 
with  each  other,  and  are  so  uncertain  and 
Incwnplete  that  this  court  cannot  render 
judgment  on  them,  it  la  not  error  In  the  court 
below  to  grant  a  new  trial  for  these  reasons." 
a  I.  A  K.  R.  Co.  V.  Townsdln.  88  Kan.  78,  IS 
Pac  888.  par.  1,  syl. 

[2,  i]  Another  sufllclent  gnmnd  fi>r  the 
order  granting  a  new  trial  was  error  at  tiie 
court  in  the  admission  of  testimony.  The 
defendants  were  allowed  to  cross-examine  the 
plaintift  as  to  supposed  violations  of  the  pro- 
hibitory liquor  law,  as  they  had  a  right  to 
do  for  the  purpose  ct  impairing  bis  cred- 
ibility, and  the  SKteot  to  wbldi  sndi  an  ex* 
aminatlon  may  go  is  largely  in  the  discretion 
ttC  the  court.  After  bis  denial  of  the  com- 
misBlaa  of  the  supposed  (Aense  other  wit- 
nesses were  then  called  for  the  purpose  of 
showing  that  he  was  guilty,  and  the  real 
issues  of  the  case  ta  a  time  were  lost  sight 
of  and  the  plalntltr  was  tried  tor  a  public 
(rffense.  This  was  an  unwarranted  inquiry 
and  one  likdy  to  have  iwejndlced  the  plain- 
tiff. 40Gyc.2e27. 

No  error  was  committed  in  grantliuc  n  new 
triaL 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


MURREIX  T.  ORAWFORD  et  aL  (No.2U33.) 

(Sopreme  Court  of  Kansas.   Dea  8. 1817.  Re- 
hearing Denied  Jan.  1^  1918.) 

(SyUahw  hy  the  Cowt.) 

1.  Landlosd  ano  Tenant  4=»1K4(4)— Bbe&ch 

OF  COVKNAMT  TO  RBPAIK— DAMAOsa 

"The  general  rule  Is  that,  on  a  breach  of 
covenant  oy  the  landlord  to  make  repairs,  the 
measure  of  damaKCs  is  the  difference  between  the 
rental  valoe  of  the  premises  as  they  were  and 
what  It  would  have  been  ii  they  bad  been  put 
and  kmt  In  repair."  Miller  v.  SuUiTtn,  77 
Kan.  2^91  Pac  206,  Syl.  oar.  1,  16  L.  R  A. 
(N.  S.)T97,  15  Ann.  Cas.  561. 

2.  Landlobd  and  Tenant  4=>154(4) — Bbeaoh 
or  Covenant  to  Repaib  —  Liabilitt  fob 
Pebsohal  Ihjukt. 

The  ordinary  rule  ia  that  an  award  of  dam- 
ages for  a  landlord's  breach  of  covenant  to  repair 
a  dwelling  house  is  not  extended  to  inclnde  a  lia- 
bility for  personal  injnries  sustained  by  the  ten- 
ant in  tbe  ase  of  tfae  unrepaired  property. 

ft.  liAHnLOBn  AND  l^NANT  4==>  164(2) —BbEACH 

or  Covenant  to  Rbfaxb  —  Remedy  of  De- 
fect—Liabilitt  FOB  FeBSONAI.  INJUBT. 
Where  a  landlord  has  agreed  to  repair  tbe 
porch  of  a  dwelling  bonae  and  fails  to  do'  so,  a 
tenant  who  knows  of  the  defective  condition  of 
tbe  porch,  and  continues  to  use  it  for  several 
months,  cannot  recover  special  damages  for  a 
consequoit  injury,  when  by  a  slight  outlay  she 
ntfit  have  rwneoled  the  defeot  sad  averted  the 


Injury,  and  could  have  charged  such  outlay  to 
the  landlord  against  tbe  rent  then  due  and  un- 
paid. 

4.  Landlobd  and  Tenant  ^»168(1)— Bbeach 
OP  Covenant  to  Repaib— Pebsonai,  Injubt 

— CONTBIBUTOBT  NeOLIOENOB. 

Where  a  tenant  knows  that  ^e  porch  of  a 
dwelling  house  is  defective  and  in  need  of  re- 
pair, but  continaes  to  use  it  for  several  months, 
and  is  injured  thereby,  she  is  guilty  of  such  con- 
tributory negligence  aa  will  bar  a  recovery  for 
such  injuries,  notwithstanding  the  landlord  bad 
promised  to  repair  the  porch  bat  failed  to  do  so. 

(Additional  Syllalnu  by  E^torial  Staff.) 

5.  liANDLOBD  AND  TENANT  ^=>  164(3)  —  ImPEB- 

FECT  Repaibs— Injubt  TO  Sebvant^Liabil- 

ITT. 

Wbere  a  landlord  attempts  to  make  repairs 
on  property,  but  only  does  so  in  an  imperfect  or 
ineffectual  manner,  and  where  tbe  tenant,  relying 
thereon,  continues  bis  tenancy  and  is  injured 
thereby,  the  landlord  is  liable. 
8.  Landlobd  and  Tenant  «8=>164(1)  —  Con- 

OEALUENT  OF  DEFECTS— In JUST  TO  SeBVANT 

— Liabiutt. 
Where  tbe  landlord  knowingly  conceals  or 
keeps  secret  dangerous  defects  which  are  likely 
to  injure  a  tenant  or  a  member  of  his  household, 
and  an  injury  results,  the  landlord's  wrong- 
doing is  tortious,  uid  be  Is  liable  in  damages 
therefor. 

Appeal  from  District  Court,  Shawnee 
Ooanty. 

Acdon  by  Ella  Hnrr^l  against  Hary  XT. 
Crawford  and  others.  Judgment  for  plaln- 
tUf,  and  defendant  Mary  E.  Crawford  ap- 
peals.  Reversed  with  direction  to  set  aside 
judgment  of  district  court  and  to  enter 
judgment  for  defendant 

J.  B.  Larimer  and  W.  O.  HamUton,  both  of 
Topeka,  for  appellant  Ilnkbam  Yeale,  of 
Topeka,  for  appellee. 

DAWSON,  J.  This  was  an  action  for  dam- 
ages by  a  tenant  against  her  landlord  and 
the  agents  of  the  landlord  for  injuries  sus- 
tained through  the  breaking  of  the  floor  of 
the  front  porch  of  a  one-story  dwelling  house. 
The  petition  alleged  that  about  April  1, 1915, 
the  plaintiff  and  her  dau^ter,  at  the  re- 
quest of  the  agents  of  the  defendant,  investi- 
gated the  property  for  the  purpose  of  renting 
it  for  a  dwelling  house,  and  thereafter  call- 
ed at  the  ofllce  of  defendant's  agents — 

"and  stated  to  W.  C.  Stephenson  [agent]  that 
tbe  property  above  described  was  badly  In  need 
oi  repair,  but  that  they  would  rent  tbe  same 
from  tfae  said  defendants  Qandlord  and  h«r 
agents]  if  tbe  defendants  womd  immediately  put 
the  property  in  good  repair;  *  •  •  that  the 
said  W.  C.  Stephenson  acting  as  agent  for  the 
defendant  Mary  E.  Crawford,  on  or  about  the 
3d  day  of  April,  1915,  leased  the  house  to  the 
said  plaintitf  and  her  daughter  for  a  dwelling 
house  from  month  to  month,  and  at  the  same 
time  he  covenanted  and  agreed  with  the  pl&intitF 
and  her  daughter  that  they  would  immediately 
repair  the  property  so  that  it  would  be  in  good, 
safe,  and  tenantable  conditioo,  and  requested 
and  induced  tbe  said  plaintiff  and  her  daughter 
to  move  into  the  said  house  above  referred  to  on 
his  promises  and  representations  that  Mary  S. 
Crawford,  his  principal,  would  vnanediately  re- 
pair the  said  bouse  and  ^--t  ic  In  good,  safe,  and 
tenantable  condition ;    that  at  this  tijne  the 
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plaintiff  and  Iter  danshter  advised  W.  G.  Ste- 
phmaon,  agent  of  Hary  E.  Crawford,  that  the 
porches  on  the  said  bouse  were  in  a  bad  and 
dangerooa  condition  i  *  *  *  that  tbe  plaintiff 
and  her  daughter,  relring  upon  the  promises  and 
representations  of  tbe  said  W.  C.  Stephenson, 
l^ent  of  tbe  defendant  Mary  B.  Crawford,  tbe 
owner  of  tbe  aaid  property,  that  they  would  im- 
nuediately  repair  the  eaid  porches  and  put  them 
io  good,  safe,  and  tenantable  condition,  moved 
into  tbe  said  dwelling  bouse  and  began  to  use 
the  same  as  a  dwelling  bouse.  «  *  •  The 
plaintiff  farther  alleges  tiiat  she  and  her  daugh- 
ter continued  to  occupy  tbe  said  bouse  as  a 
dwelling  bouse  continuously  up  to  about  the 
29th  day  of  October.  1915.  •  •  •  Tbe  plain- 
tiff further  alleges  that  tlie  defendants  neglected, 
failed  and  refused  to  repair  tbe  said  porches 
until  after  the  plaintiff's  injuries  hereinafter 

complained  of;  that  on  or  about  the  day 

of  September,  1915,  while  the  plaintiff  was  still 
in  tbe  lawful  possession  of  the  said  property  as 
the  tenant  of  tbe  said  defendants  and  in  the 
peaceful  enpoymcnt  of  the  same,  the  plaintiff, 
while  walking  on  tbe  front  porch  of  the  said 
dwelling  house  in  a  reasonable  manner,  fell 
through  on  account  of  its  deteriorated,  rotten, 
and  worn-<ipt  condition,  and  thereby  received 
dangerous  and  painful  injuries.  •  •  •  The 
plaintiff  further  alleges  that  the  said  deteriorat- 
ed, rotten,  and  defective  condition  of  tbe  porch 
on  tbe  said  house  above  referred  to  was  per- 
mitted to  remain  in  such  deteriorated,  rotten, 
and  defective  condition,  with  the  full  knowledge 
and  consent  of  tbe  defendants  herein,  over  a 
long  iwriod  of  time,  and  after  repeated  requests 
aa  the  plaintiff's  part  to  have  tbe  said  property 
repaired  and  repeated  promises  on  the  defend- 
ants* part  to  repair  the  same." 

Proper  answers  were  filed  and  the  catise 
was  tried  to  a  Jury. 

The  plnintifF  testified  that  after  she  bad 
examined  the  boose  with  a  view  to  renting 
it  she  told  tbe  agent  that  tbe  porcb  needed 
repairing. 

"Q.  What  did  Mr.  Stephenson  say,  if  anything, 
about  repairs?  Just  state  what  be  said  about 
repairs,  if  anything.  A.  Why,  when  we  went  to 
pay  him  the  first  m<nith*a  rent,  I  told  bim  w« 
.would  take  the  house,  if  he  would  repair  it.  He 
said  be  would;  move  right  in  tbe  next  day,  and 
he  would  send  a  man  right  down  to  repair  it.  I 
told  him  the  porches  were  leaning  and  looked 
like  they  were  about  in  need  of  repair.  Q.  Xou 
mean  tbe  porch  posts?  A.  Tes;  kind  of  slides  to 
the  front  It  seemed  like  it  would  settle  down 
and  need  to  repair  it  underneath.  It  looks  fairly 
stout  on  top.  •  •  •  And  it  was  kind  o£  rottra 
—punk  and  cracks  where  it  come  together  on  the 
top.  Q.  You  said  Mr.  Stephenson  said—  A. 
lie  said  he  would  send  a  man  down  and  repair 
the  bouse  right  away— for  me  to  move  in.  Q.  Did 
you  move  in  relying  upon  those  promises?  A. 
Yes,  sir;  the  next  day.  Q.  Did  he  repair  tbe 
porch,  to  any  extent,  at  all?  A.  No,  sir,  Q. 
Pid  be  make  any  repairs  on  it?  A.  No;  he 
ilid  not  repair  it  at  all.  Q.  How  long  was  it, 
after  you  moved  in,  before  yon  had  any  of  the 
boards  there  in  the  porch  give  away?  A.  Well, 
we  moved  tiie  3d  of  April  and  this  was  the  3d 
<lay  of  September  that  I  fell  throueh  tbe  porch. 
*  *  *  Up  You  especially  called  nis  attention 
to  tbe  porches?  A.  Yea,  sir.  Q.  How  did  you 
happen  to  do  that?  A.  I  seen  it  looked  old  and 
looked  like  It  needed  repairs.  *  *  *  Q.  Did 
you  personally  have  any  further  conversation 
with  Mr.  Stephenson?  •  •  •  A.  Yes;  I 
spoke  to  bim  once  when  he  was  down  looking 
around  the  place.  *  *  *  Q.  That  was  before 
tbe  acddent?  A.  Xe^  rir.  Q.  How  long  be- 
fore? A.  It  was  abont  a  month,  I  fUnS,  be- 
ftrre." 
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The  Jury  retarned  a  mdlet  for  ptalBtUf 
for  $330,  and  answered  certain  qpedal  qwa- 
tlons,  flnding  that  defendant's  agenta  had  au- 
thority to  make  rq^drs ;  that  before  plain- 
tiff moved  into  the  boose  tb^  promlaed  to 
repair  the  porch;  that  tbe  pordk  was  in  a 
dangerous  condition  on  tbe  day  of  the  acci- 
dent, and  that  the  porch  bad  not  been  tb- 
paired. 

Other  special  questions  were  answered: 

"(1)  Did  the  plaintiff,  prior  to  the  renting  cf 
the  house  in  question,  notify  Ste^iensoa  ft 
Webb,  or  either  of  the  firm,  that  the  porches 
were  in  a  defective,  bad  or  dangerous  condltionT 
Answer:  Yes.   •   •  • 

"(12)  Was  not  the  porch  on  which  plaintiff 
claims  to  have  been  injured  used  by  herself  and 
the  other  occupants  of  the  house,  regularly  from 
abont  the  .'Jti  day  of  April,  1915,  until  the  3d 
day  of  September,  1915?  Answer:  Yes.   •   •  • 

"(13)  Did  not  the  plaintiff  know,  or  have  as 
good  opportunity  to  know,  tbe  condition  of  the 
porch,  prior  to  the  time  she  claims  she  was  in- 
jured, as  did  tbe  defendants?  Answer:  Yes.** 

The  principal  errors  assigned  relate  to 
tbe  Instrocttons  given  and  refused.  The  trial 

court  gave  the  following; 

"(6)  •  •  •  If  you  fnrOier  find  that  at 
the  time  in  question  the  defendant  Stephenson 
agreed  to  repair  the  porch  but  failed  to  do  so, 
and  that  plaintiff,  while  in  tbe  exercise  of  rea- 
sonable care  for  her  own  safety,  suffered  tbe  In- 
juries complained  of  by  reason  of  such  failure  to 
have  the  porch  repaired,  then  tbe  defendant 
Mary  E.  Crawford  would  be  liable  for  such  in* 
juries  as  the  evidence  shows  that  the  plaintiff 
sustained.    *    •    * '* 

Defendant  contender  that  tbe  Instruction 
Just  quoted  la  not  a  correct  statement  of  tbe 
law.  Her  counsel  requested  an  Instruction, 
refused  by  the  court,  which  reads: 

"(10)  Yon  are  instructed  that,  even  though  yon 
do  find  from  the  evidence  in  this  esse  that  Ste- 
phenson &  Webb  had  authority  to,  and  did. 
agree  to  repair  tbe  premises  in  question,  the 
plaintiff  cannot  recover  for  her  injuries,  if  any, 
sustained  by  the  defective  conditions  of  tht 
premises,  unless  such  repairs  were  made,  and  the 
defendants  were  negligent  in  making  such  re- 
pairs." 

[5, 1]  It  has  frequently  been  decided  that 
where  a  landlord  attempts  to  make  repairs 
on  property,  but  only  does  so  In  an  Imperfect 
or  Ineffectual  manner,  and  where  the  tenant, 
relying  upon  such  attempts  to  repair,  contin- 
ues his  tenancy  and  Is  injured  thereby,  an 
action  for  such  injuries  will  lie  in  his  behalf 
against  the  landlord.  It  baa  also  been  held 
that  ,where  the  landlord  knowingly  conceals 
or  keeps  secret  dangerous  defects  which  are 
likely  to  injure  a  tenant  or  a  mernber  of  his 
household,  and  an  Injury  results,  the  land- 
lord's wrongdoing  is  tortious,  and  he  is 
liable  in  damages  tfaerefw.  Moore  t.  Par- 
ker, 63  Kan.  52,  64  Pac.  975,  53  I*  R.  A.  778 ; 
Miller  V.  SulUvan,  77  Kan.  252,  9i  Pac.  266, 
16  U  B.  A.  (N.  S.)  737.  IK  Ann.  Gas.  G61; 
Wells  T.  HauEen,  97  Kan.  306.  IM  Pac  1033. 
L.  R,  A.  1916F,  566 ;  Rnll  t.  Ralney,  99  Kan. 
57,  160  Pac.  1016. 

On  tbe  other  band.  It  is  settled  law  that 
a  landlord  Is  not  llaUe  in  damages  aa  for 
a  tort  for  a  tenant's  injuries  sostalned 
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tbroni^  the  landloM'g  total  ftUun  to  make 
promised  repairs. 

[1^  2]  In  audi  case  the  landlord's  llaUU- 
ty  Is  <Hil7  for  the  breach  of  his  covenant  to 
repair,  and  this  liabilltr  Is  measured  by  the 
difference  In  the  rental  value  of  the  leased 
property  unrepaired  from  Its  asrreed  rental 
TSlue  of  the  promised  repairs  had  been  made. 
If  the  repairs  would  coat  but  little,  the  tenant 
may  make  them  himself,  and  offset  the  ex- 
pense against  the  rent  In  this  Instance  It 
cost  about  $7  to  make  the  repairs.  The  rent 
was  $10  per  month  and  It  was  then  two 
months  past  due  and  unpaid  at  the  time  of 
the  accident.  The  landlord's  failure  to  com- 
ply with  his  covenant  to  repair  is  likewise 
KFound  for  rescission  and  termination  of 
the  tenancy.  But  personal  Injuries  are 
almost  unif(H>mly  considered  by  the  courts 
to  l>e  too  remote  to  be  Included  In  an  action 
for  breach  of  covenant  to  repair.  Loss  of 
life  or  limb  la  not  a  natural  and  probable 
consequence  which  ordinarily  and  reas<Mi- 
ably  could  be  anticipated  from  a  breach  of 
covenant  to  make  repairs  on  a  dwelling 
house.  This  la  the  doctrine  of  practically  all 
"the  text-books,  and  It  Is  supported  by  a  pleth- 
ora of  decisions.  Miller  v.  Sullivan,  77  Kan. 
252,  94  Pac.  266,  16  I>.  R.  A.  (N.  S.)  737, 
15  Ann.  Oas.  561 ;  Anderson  v.  RoMnsMi,  182 
Ala.  615,  62  South.  B12,  47  L.  K.  A.  (N.  S.) 
330,  Ann.  Ctas.  1915D,  829 ;  Dustln  v.  Curtis, 
74  U  H.  286,  67  Atl.  220,  U  I*  R.  A.  (N. 
S.)  504,  13  Ann.  Cas.  160;  Davis  v.  Smith, 
26  R,  I.  129,  58  Atl.  630,  66  L.  R.  A.  478, 
106  Am.  St.  R^.  691,  3  Ann.  Cfts.  832; 
Thompson  v.  Clemens,  96  Md.  196.  53  Atl. 
919,  60  L.  R.  A.  680;  18  A.  &  m  Ency.  of 
Law,  234;  16  R.  C.  I*  1059  ;  3  Joyce  on 
Damages,  1912 ;  Jones  on  Landlord  and  Ten- 
ant, S8  592,  675;  2  McAdara  on  Uindlord 
and  Tenant,  [|  3861  1316;  1  Tiffany,  Land- 
lord and  Tenant,  [{§  86,  87]  574,  592  ;  2  Un- 
derbill on  Landlord  and  Tenant,  859. 

See,  also,  notes  In  11  L.  R.  A.  (N.  S.)  504 ; 
34  h.  R.  A.  (N.  S.)  804  ;  48  L.  R-  A.  (N.  S.) 
917. 

In  Hamilton  et  al.,  Es'rs,  v.  Feary,  8  Iiid. 
App.  615,  35  N.  E.  48,  52  Am.  St  Rep.  485, 
affirmed  In  140  Ind.  45,  39  N.  B.  516,  where 
a  recovery  for  personal  Injuries  sustained 
by  a  tenant  was  denied,  the  general  rule 
touching  a  landlord's  liability  for  breach 
of  coTOiant  to  r^alr  was  discussed: 

"In  this  respect  the  rule  la  not  differrat  from 
what  it  would  be  if  the  contract  to  njpair  had 
been  between  the  tenant  and  a  tnochanic  or  work- 
man employed  by  her  to  do  the  work.  The  only 
damages  recoverable  in  such  case  would  be  the 
difference  between  the  price  agreed  upon  and  tlie 
actual  cost  of  the  work  if  the  employer  had  hired 
another  to  do  it,  and  possibly  such  other  (iam- 
aget  as  were  sustained  by  reason  of  the  delay." 
8  iBd.  App.  620,  85  N.  B.  60  (52  An.  St  Rep. 
485). 

It  seems  tlwr^ore  that  the  crmdzed  in- 
stmcUmi  of  tbe  trial  ooort  was  dearly  w< 
roneooB,  and  tbmb  moh  Instmctloa  as  the 


MM  requested  or  iBv<^Tln^  tike  iwinetple  dls- 
cussed  above  should  have  been  given.  This 
conduslon  will  necessitate  a  reversal  of  the 
Judgment  but  it  still  remains  to  be  deter- 
mined whether  a  new  trial  may  be  awarded 
or  whether  Judgment  should  be  ordered. 

[3,4]  The  only  notice  of  the  defect  In  the 
porch  which  the  landlord  had  was  the  In- 
formation which  the  plaintiff  tenant  says  she 
gaVe  to  the  landlord's  agents  when  she  In- 
spected the  dwelling  house  with  a  view  of 
renting  It  She  could  Impart  no  knowledge 
of  the  defective  p<»'ch  to  the  landlord,  except 
such  knowledge  as  she  herself  possessed. 
Nevertheless,  knowing  the  defective  condi- 
tion of  the  porch,  and  notwithstanding  the 
landlord's  continued  failure  to  comply  with 
her  covenant  to  repair,  the  tenant  occupied 
the  premises  and  used  the  pordh  tot  several 
months. 

"(12)  Was  not  the  porch,  on  which  plaintiff 
claims  to  have  been  injured,  used  by  herself  and 
the  other  occupants  of  the  bauBe,  rezularW  from 
about  tbe  3d  dar  of  April,  1916,  until  the  8d  day 
of  Septembw,  1915?    Answer:  Yes. 

"(13)  Did  not  the  plaintiff  know,  or  have  as 
good  opportunity  to  know,  the  condition  of  the 
porch,  prior  to  the  time  she  claims  she  was  fn- 
jored,  as  did  the  defendants?  Answer:  Tes." 
(Jury's  special  findings.) 

In  Tiew  of  these  findings,  under  the  most 
elementary  notions  of  Justice,  It  must  be  held 
that  the  continued  use  of  the  porch  for  these 
five  months,  Imowlng  of  Its  defective  condi- 
tion, was  such  contributory  negligence  on 
the  part  ot  plaintiff  as  to  bar  any  recovery 
whatever  for  her  personal  Injuries.  Atkin- 
son T.  Elrkpatrlcfc.  90  Khn.  516.  519.  135 
Pac.  S7»;  16  R  a  L:  1057,  1068. 

Plaintiff  made  swne  ^ort  to  avoid  this 
logical  consequence  by  some  evidence  tend- 
ing to  show  that  the  upper  sides  of  the  porch 
boards  were  seemingly  in  such  fair  condi- 
tion as  might  Jnstl^  her  In  believing  tiie 
floor  was  safe  enou^  for  use.  That  is  In- 
consistent with  plalntltFs  pleadli^,  and, 
moreover,  the  landlord  could  not  be  held 
liable  for  latent  defeds  In  the  porch  floor— 
her  only  information'  on  the  subject  being 
Umlted  to  what  Qie  plaintUC  had  given  to 
defoidant's  agents.  Thus  plalntlflra  case 
entlrriy  falls. 

It  follows  that  die  Judgment  of  the  district 
court  must  be  reversed,  with  Instructions 
to  set  aside  its  Judgment  and  to  enter  judg- 
ment def«idant,  and  it  is  so  ordered. 
All  the  Justices  concurring. 


HARVET  V.  CITY  OF  BONNER  SPRINGS. 

(No.  20S98.) 
(Supreme  Court  of  Kaosns.  Dec.  8, 1917.  Re- 
hearing Denied  Jan.  18,  1918.) 

(ByUaJMts  by  the  Court.) 

1,  Municipal  Corpoeations  *s»742(4,  6)  — 
Damages  from  Mob  Actios  —  Suetlciemct 
OF  Petition— Evidence. 
In  an  action  against  a  dty  under  section 

8822  of  the  Gen.  SUt  of  IftlS^  to  recover  dam- 
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agBB  In  consequence  of  the  action  of  a  mob.  tbe 
petitiott,  ia  held  aafficient  to  state  a  cause  of  ac- 
tion, and  the  plaintiff's  evidence  is  held  suffi- 
cient as  against  a  demurrer. 

2.  Municipal  Oobpobations  «=9742(e)— Dam- 

AQBB  FBOH  HOB  AonOM— DlBKOTED  YBBDICT. 

Upon  the  facts  stated  }n  tbe  opinion,  it  is 
held,  that  the  court  committed  no  error  in  re- 
fusing to  direct  a  verdict  for  the  defendant 

3.  Municipal  Cobpobatiohs  ^742(6)— Dau- 
AGEs  ntoic  Mob  Action— iNSTBUcnoffB—Is- 

BUEB. 

In  an  action  against  a  city  to  recover  dam- 
ages for  the  acts  of  an  alleged  mob  in  causing 
the  death  of  plaintiff's  husband,  tbe  answer  al- 
leged that  be  had  committed  a  felony  1^  shoot- 
ing at  the  city  marshal  with  a  rertUTer;  that 
the  city  marshal,  who  was  also  a  deputy  sheriff, 
summoned  a  posse  to  aid  in  arresting  him ;  that 
be  resisted  arrest  and  was  killed  while  in  the 
act  of  drawing  his  revolver ;  and  that  the  killing 
was  justified.  Held,  that  ^e  instructions  givm 
correctly  stated  the  law  upon  the  issue  raised 
by  the  answer. 

4.  Municipal  Gobporations  4=>742(6)— Dau- 

AOEB  7BDH  MOB  AOTIOH  —  QUESTIONS  FOB 
JUBT. 

In  such  a  case,  it  is  Aeld,  that  it  was  a  ques- 
tion of  fact  for  toe  jury  to  determine  whether 
the  plaintiff's  husband  bad  committed  a  felony, 
and  also  whether  the  crowd  of  men  around 
plaintifTs  house  were  acting  in  good  faith  in 
attempting  to  arrest  her  husband  and  shot  him 
in  the  honest  belief  that  it  was  necessary  to  do 
so,  or  whether,  as  plaintiff  claimed,  they  formed 
durbir  the  time  thiey  were  aaaembied  a  purpose 
and  intent  to  take  bis  life,  and  that  in  carrying 
out  that  unlawful  purpose  he  was  killed. 

5.  MtmiciPAi,  Cobpobationb  ^s»742(6)— Dam- 
ages FBOU  Mob  Action  —  Question  fob 
Jury. 

On  the  facts  stated  in  the  opinion,  it  is 
that  the  court  cannot  declare  as  a  matter  of 
law  that  the  persona  summoned  by  the  officer 
in  the  present  case  did  not  constitnte  a  "mob" 
within  the  meaning  of  the  statute,  since  the 
motive  which  actuated  them,  not  only  when  they 
aBSonbled,  but  also  at  the  time  the  death  of 
plaintiff's  husband  was  brought  about,  became 
questions  of  fact;  and,  if  on  these  vital  Issues 
reasonable  minds  might  draw  different  conclu- 
sicms  from  the  evidence,  the  verdict  in  plaintiff's 
favor  cannot  be  disturbed. 

Johnston,  C.  J.,  and  Marshall  and  Dawson, 
JJ.,  dissenting. 

Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  Rebecca  Harvey  against  the 
City  of  Bonner  Sprite,  Kan.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

James  F.  Getty,  of  Kansas  City,  for  appe- 
lant J.  B.  McFadden  and  H.  %.  Dean,  both 
of  Kansas  City,  for  appellee. 

PORTEB,  J.  Rebecca  Harvey  brought  this 
action  against  the  dty  of  Bonner  Springs,  a 
dty  of  tbe  third  daas,  to  recover  damages 
for  the  death  of  bar  tansband.  Tbe  Jury  re- 
turned a  verdict  in  her  favor  for  $8,500,  and 
Judgment  was  roidered  thereon,  frcm  whldi 
the  dty  appeals. 

Tbe  action  is  songbt  to  be  maintained  un- 
der the  provisions  of  section  3822  of  the  Gen. 
Stat  of         which  provides: 

"AH  incorporated  cities  and  towns  shall  be 
liable  for  all  damages  that  may  accrue  in  con- 


sequence of  the  action  of  nobs  witbln  their 
corporate  limits,  whether  such  damaxea  shall  be 

loss  of  proper^  or  iiUary  to  life  or  limb." 

Tbe  petttton  alleged: 

"That  on  said  18th  day  ot  December,  1913, 
a  large  number  of  persons,  residents  and  citizens 
of  the  town  of  Bonner  Springs,  congregated  and 
anembled  at  and  around  the  home  ot  this  nlain- 
tiff  and  bw  husband,  RoUa  Harvey*  withm  the 
corporate  limits  of  said  Bonner  Springs,  and 
while  80  assembled,  and  while  the  said  Bolla 
Harvey  was  coming  out  of  bis  home  at  their 
direction  and  request,  said  assemblasa  of 
sons  unlawfully  assaulted  the  said  Boua  Harvey 
with  shotguns  and  revolvers  and  inflicted  upon 
him  mortal  wounds  which  caused  his  death.  * 

The  answer  all^^  that  Rolla  Harvey  had 
committed  a  felony  on  the  night  before  his 
death  by  shooting  at  the  city  marshal  with 
a  revolver;  that  Easllng,  tbe  city  marshal, 
who  was  also  a  deputy  sheriff,  summoned  a 
posse  to  his  aid  In  attempting  to  arrest  Har- 
vey the  next  morning ;  that  Harvey  resisted 
the  officer  and  the  posse,  shot  at  them,  and, 
on  being  asked  to  surrender,  refused;  that, 
while  be  was  in  the  act  of  drawing  his  re- 
volver, one  of  tbe  posse  shot  hUn  In  self- 
defense  ;  and  that  tbe  killing  was  Jnstlfled. 

Bolla  Harvey,  tbe  plaintiff's  husband,  at 
the  time  of  his  death  was  39  years  old.  He 
was  a  structural  steel  mechanic  In  the  em- 
ploy of  a  bridge  company,  for  wbidi  be  had 
been  working  for  six  or  dght  years  and  beld 
a  position  as  foreman,  earning  from  I4.B0  to 
f 6  a  day.  The  family  consisted  of  blmaelf, 
his  wifO,  and  two  diildren,  the  ddest  a  boy 
of  less  than  five  years,  and  a  girl  less  than 
a  year  old.  For  dgbteen  months  Harvey 
had  been  a  tenant  of  tbe  dty,  living  in  one  oC 
two  npstalrs  apartments  in  fb»  dty  ball. 

Hie  city  hall  at  Bonner  Springs  la  a  two- 
story  brick  building  at  the  corner  ot  Second 
and  Cedar  streets.  It  is  5S  feet  long  north 
and  south,  and  42  fOet  wide  east  and  west 
It  fronts  south  aa  Second,  and  its  west  tfde 
abuts  oa  Cedar  street,  whldi  mns  north  and 
uphill.  Tbe  yard  in  the  rear  of  the  building 
is  above  tbe  street,  and  about  on  a  lev^  with 
tbe  second  story.  Extending  across  the  rear 
of  the  second  story  is  a  porch  five  feet  wide, 
and  from  tbe  west  end  of  It  steps  extend 
down  to  Cedar  street.  On  the  derated 
ground  In  the  rear  of  the  bnildlng,  and  fac- 
ing west  is  what  is  termed  in  the  evidence 
tbe  "Crow  house,"  the  porch  of  wlildi  is 
about  7  test  wide  and  28  feet  kmg,  and  mns 
at  right  angles  to  tbe  porch  on  the  rear  of  the 
npstairs  of  the  dty  building.  The  south  end 
of  tbe  Orow  porch  la  aoly  3^  feet  frcnn  the 
dty  hall  porch,  and  practically  on  a  line 
with  the  door  leading  team  the  hallway  oat 
upon  the  dty  hall  porch.  TbSa  hallway  di* 
vides  tbe  two  ^nrtments  upstairs  in  tbe  dty 
building,  OB  the  west  side  of  which  lived 
Rolla  Harvey  and  hie  family ;  the  east  side 
being  occupied  by  EosUng,  the  dty  marshal, 
and  his  wife.  Tbe  j^eadses  occupied  by  Rolls 
Harvey  and  his  family  consisted  of  three 
rooms.  The  Qrat  room  from  the  north. wa»  tbe 
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kitchen.  The  next  to  the  south  was  the  living 
room,  and  the  third  was  the  bedroom.  Each 
of  these  rooms  was  connected  by  a  door  lead- 
ing out  Into  the  crater  haO.  Rach  xoom  had 
a  window  opening  west  on  Oedar  street,  and 
the  kitchen  had  two  windows  opening  north 
on  the  porch. 

By  the  special  findings  the  Jury  found  that 
Harvey  had  committed  no  telcmy  as  claimed 
by  the  city. 

The  evidence  introduced  by  the  plalntifT, 
in  reference  to  what  occurred  the  night  be- 
fore, was  that  about  half  past  11  o'dwA. 
Harvey  and  a  man  by  the  name  of  Rhodes 
came  down  from  the  Harvey  home  to  the 
street.  Easllng,  the  dty  marshal,  who  lived 
across  the  hall  from  Harvey  in  the  same 
bonding,  followed  them  downstairs  and  spoke 
to  them  on  the  street  and  said,  "Ain't  you  out 
kind  of  late  to-night?"  One  of  the  men  re- 
plied, "I  don't  know  as  It's  any  of  your  damn 
business."  To  which  Easting  replied,  "I 
will  make  it  some  of  my  bntdness."  The  tes- 
timony of  the  witness  Adair  as  to  what  trans- 
pired then  was  as  follows: 

"And  juBt  then  somebody  busted  bLm,  hit  him, 
knocked  him  out  in  the  street,  kaockcd  him  16 
or  20  feet,  and  be  raised  up  and  shot  the  first 
time  through  the  air,  sitt&ig  down,  and  shot  up 
that  way.  The  next  time  he  shot  up  that  way, 
north,  Easllng  did.  I  don't  know  which  one 
busted  Basling;  the  way  he  rolled,  they  must 
have  both  hit  mm.  Harrey  want  in  the  liouse: 
Bhodea  ran  up  the  hill:  Easling  ran  toward 
the  deiwt  after  he  fired  those  two  shots.  There 
were  no  other  sbota  fired  then  at  that  time  than 
the  ones  I  mentioned" 

Tbe  erldence  ot  the  ptolntlff  wait  to  show 
Uiat,  vrbea  the  Harvey  family  awote  from 
thielr  ade^  the  next  momlnib  tbey  found 
their  home  surrounded  by  men  with  pistols 
and  staotguiui.  Some  time  after  Harvey  got 
up,  be  dresaecl,  wait  bo  tlie  kitchen,  and 
washed.  He  then  ste^ted  out  on  the  porch 
to  &njftj  Hie  waab  basin.  Tliere  ia  a  con- 
flict in  the  evideaee  as  to  what  then  occur- 
red. The  plaintUTa  erld^iioe  tmAed  to  draw 
tiiat  Hanr^  was  at  onoe  met  with  a  voll^ 
of  ahots  frun  revolvers  and  shotguns  fired 
1^  mm,  some  of  whom  ware  standing  nn- 
der  the  roof  of  the  pordi  of  the  Crow 
house,  others  around  tbe  corners  of  build- 
ings and  behind  a  tree.  As  a  result  of 
this  fuBslIlade,  one  of  the  posse,  Webbw, 
was  shot  in  the  fleshy  part  of  the  I^,  un- 
doubtedly a  shot  from  Harvey's  revolver; 
Harvey  was  shot  In  the  left  breast  by  a 
shotgun  fired  by  one  of  the  posse.  Harvey 
went  back  Into  bis  house,  told  his  wife  he 
had  been  wounded,  and  called  to  his  little 
boy  to  go  for  a  doctor.  Mrs.  Harvey  was 
afraid  to  let  the  child  go,  and  said  that  she 
would  sammoa  aid.  She  went  to  the  window 
on  the  west  side  of  the  bedroom,  for  tbe  pur- 
pose of  calling  to  outsiders,  and  as  she  raised 
the  blind  she  was  confronted  with  a  shot- 
guxt  in  the  hands  of  another  of  the  posse, 
O'Donnel],  who  had  been  stationed  across 
the  street.  She  screamed  and  got  back  from 


the  window,  and  started  to  cross  tlie  hall 
for  the  purpose  of  using  the  td^hone  In 
the  Baaltng  apartments.  When  she  reached 
the  ball,  she  was  ordered  hack  by  Mllstead, 
who  pointed  a  shotgun  towards  her,  and  she 
retreated  into  one  ot  the  rooms.  Mllstead 
was  standing  at  this  tioie  only  a  few  yards 
from  her  on  the  porch  of  the  Crow  house 
directly  in  line  with  the  hallway. 

An  Interval  of  about  15  minutes  occurred 
between  the  first  and  the  second  shooting- 
During  this  lull  in  the  bostlUtles,  and  while 
the  ELarvey  family  were  In  their  rooms, 
EasIlng,  the  city  marshal,  who  had  sum- 
moned the  posse,  said,  "Well,  I  will  Just 
shoot  in  the  window  once  and  see  If  I  can 
raise  him."  He  then  fired  with  a  shotgun 
through  the  screen  In  the  west  window. 
When  this  shot  was  fired,  Mrs.  Harvey  came 
out  Into  the  hall  again,  and  Mllstead  asked: 
•■Will  he  come  out?  Will  he  surrender?" 
She  said,  "Well,  I  wUl  see."  She  went  In 
and  told  her  husband  that  they  wanted  to 
know  if  he  would  surrender,  and  Harvey 
said,  "Yes,  tell  tbem  to  come  on  Id."  She 
then  went  out  In  the  hall  and  told  Mllstead 
what  her  husband  had  said,  and  MUstead  re- 
plied: "We  will  never  come  in  there;  tell  him 
to  come  out."  Mrs.  ^rvey  then  wait  back 
to  her  hnsband  and  t<dd  him  tbey  said  for 
him  to  come  out,  they  would  not  come  In,  and 
he  got  up  and  went  out  She  went  with  him. 
She  testlfled  that,  when  Harr^y  went  out, 
she  went  out  tbe  kitffaen  door  with  him. 
She  had  tbe  children  wttti  her,  the  baby  in 
her  arms,  and  tbe  little  boy  1^  her  side. 
Harnijr  was  a  little  in  advance  of  hw  on 
the  pordi.  She  stood  In  tbe  doorway  of  the 
ball,  when  aome  one  said:  "Go  back  in  tfaere; 
put  them  children  back  In  there.'*  "Get 
the  ebUdvea  oat  of  the  way."  "Get  In  tfaere." 
That  they  all  bad  their  guns  In  their  hands, 
and  she  put  the  little  boy  back  and  stepped 
back  herself;  and  Just  as  she  BteppeA  back, 
and  as  her  husband  started  to  raise  his  arms, 
they  flred,  and  he  staggered  up  against  the 
door  casing,  turned,  walked  back  into  the 
Ut^AMn,  and  fell  over  on  bts  tece,  dead. 
"He  did  not  bare  any  gun  in  his  hands  or 
weapon  in  his  clothes  at  that  Ume." 

Tlmmdna,  a  farmer  living  near  Bcmner 
Springs,  a  friend  of  Harvey  in  his  lifetime, 
was  a  witness  for  plalntllT.  He  was  on  the 
the  street  near  the  dty  hall  Just  before  the 
second  shooting  occurred.  He  observed  the 
parties  had  guns,  and  he  talked  with  O'Dtm- 
nell,  who  was  standing  across  the  street 
from  the  dty  hall  armed  with  a  shotgun. 
When  Timmons  learned  who  It  was  they 
were  trying  to  arrest,  or  wanted,  he  said  to 
O'Donnell,  "I  will  get  Rolla  for  you,"  but 
O'Donnell  replied,  "No,  Timmons,  we  are 
going  to  get  him."  The  witness  said,  "All 
ri^t,  if  you  want  to  get  Into  trouble,  go 
ahead,"  and  turned  around  and  went  away 
and  left  him. 

Mr.  Lcmgfellow,  who  was  mayor  of  the 
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dty,  and  who  had  been  sheriff  of  the  county 
for  two  terms,  was  a  witness  for  the  de- 
tmae.  His  testimony  ia  that  the  night  be- 
fore, when  Marshal  Easllag  consulted  with 
Mm  with  reference  to  the  trouble  with  Har- 
vey, he  advised  him  to  get  some  guards  to 
guard  the  bouse  until  after  daylight  "And 
I  told  him  that  I  twllered,  when  the  whisky 
died  out  on  him,  he  would  surrender  without 
any  trouble.  They  left  my  house  and  went 
away."  He  further  testified  that  a  little 
after  7  o'clock  the  next  morning  he  was 
present  at  the  first  exchange  of  shots  be- 
tween the  besiegers  and  Harvey.  There 
were  five  persons  in  the  crowd  besides  him- 
self at  that  time.  He  described  the  position 
of  the  men  surrounding  the  house.  EasUng, 
O'Donnell,  and  Lawrence  were  at  the  comer 
of  the  house,  and  Webber  about  opposite  the 
center  of  the  pordi.  Milstead,  It  appears, 
was  behind  a  tree  In  the  yard.  During  the 
shooting,  the  witness  heard  Webber  say, 
"I  am  shot,"  and  Webber  then  took  his  shot- 
gun, aimed  in  the  direction  where  Harvey 
stood,  and  flred.  After  the  first  shooting, 
the  mayor  left  and  went  back  to  bis  work. 

O'Donnell  was  a  witness  for  the  defense. 
About  1  o'clock  the  night  before  the  shoot- 
ing, be  heard  EasUng  direct  Webber  to  stay 
at  the  back  of  the  building  and  guard  it. 
EasUng  directed  the  vrltnesa  to  go  and  get 
a  revolver.  Webber  made  some  referwce  to 
having  a  shotgan,  and  Easllng  tcAd  him  to 
get  it  Basllng  gave  radera  that  they  were 
all  to  be  at  the  dty  hall  at  daylight.  The 
witness  arrived  at  the  scene  with  tiayat 
I^gfellow  and  Milstead.  When  he  arrived 
there  wwe  present,  besides  hlmsdf,  Mil- 
stead. and  the  mayor,  Easlii^,  W^ber,  and 
Norvall  Lawrence. 

"Harvey  was  ja«t  la  the  aet  of  coming  out  of 
the  door,  pushing  the  screen  open,  when  I  first 
naw  him.  The  porch  is  5  feet  wide  according 
to  the  plat.  *  •  •  I  should  say  he  took  at 
Icnst  two  steps  from  the  door,  a  little  left  of 
what  Tvould  be  straiffht  forward.  I  observpd 
him  with  a  wash  pan  In  his  hand.  *  *  *  My 
impression  was,  and  Is  yet,  that  at  fint  he  h^ 
both  hands  on  the  pan  or  near  the  pan.  Then 
Maiahal  Easllng  commanded  him  to  surrender. 
He  told  him  to  consider  himself  under  arrest; 
that  be  was  under  arrest,  and  to  throw  up  his 
hands,  and  began  Immediately  to  advance  over 
the  end  of  the  Crow  porch  toward  Mr.  Harvey. 

•  •  •  When  he  said  that,  Harvey  began  to 
hack  into  the  door;    he  went  back  quickly. 

•  •  •  Easllng  flred.  I  saw  Hnrvpy  in  tlie 
aet  of  shooting.  I  heard  two  reports  and  san- 
the  flashes  from  both  Easllng  and  Mr.  Harvey. 
IVIy  impression  i«  that  Mr.  KasUng'a  gun  was 
Bred  first;  always  has  been  my  testimony  all 
the  way  Oirough,  aod  is  yet.  •  *  •  After 
those  two  shots,  the  other  persons  out  there 
were  firing.  I  saw  old  man  Webber  fire.  He 
hod  a  shotgun.  I  heard  Webber  sa^  he  was  hit. 
Then  I  saw  him  fire,  ♦  ♦  •  Quite  soon  after 
he  (EasUng)  flred  twice  out  of  his  revolver,  he 
asked  me  for  this  revolver.  He  said.  'Qive  it 
to  me.'  After  I  save  blm  the  revolver,  he  »<bot 
Mr.  Harvey  with  it,  or  shot  in  that  direction. 
I  conldnt  tell  how  many  times.  •  •  •  There 
was  a  good  deal  of  diooting  there  in  the  Instant, 
or  minute,  or  a  short  time.  Those  that  I  saw 
were  all  pointed  at  SoUa  Harvey  as  he  stood 
there  In  uie  hallway;  they  were  all  pdnted  in 


that  direethu.  That  is  tiie  reasMi  I  said  in  my 
direct  ezamlnatimi,  *I  erpected  to  see  htm  tall 

dead  in  his  tracks  at  any  time.'  You  could  not 
understand  why  he  wasn't  killed.  They  were 
all  shooting  at  him;  that  Is,  in  that  direction." 

After  Harvey  went  Into  the  house,  the  wit- 
ness went  and  got  a  shotgun  and,  at  the  di- 
rections of  Easllng,  took  a  position  In  the 
street  to  prevent  Harvey  from  escaping 
that  side  of  the  house. 
This  witness  also  testified:  < 
"I  beard  Eaaling  say,  immediately  after  Mil- 
stead fired  that  last  shot,  'Give  him  the  other 
barrel.' " 

In  regard  to  what  occurred  at  the  seCMid 
shooting,  Mr.  Milstead,  the  man  lAo  flred 
the  fatal  shot,  testified: 

"After  Harvey  went  back  into  the  house,  I 
went  from  there  to  my  rooms  and  got  a  shot- 
gun. I  went  to  go  and  get  a  shotgun  I>ecau8e 
Kasling  told  me  to  go  and  get  a  gun,  if  1  ain't 
mistaken.  *  *  *  Wh«i  I  puUed  my  gun  and 
shot  at  him,  be  stood  right  there  in  the  hallway. 
1  aimed  rirht  at  him.  •  *  •  When  I  shot 
he  staggered  back  and  turned  into  the  room  out 
of  my  sight  My  shot  was  the  only  shot  that 
was  fired  at  that  time.  When  I  flred  that  shot, 
EasUng  was  standing  right  near  me.  •  *  * 
I  don't  mnember  whethef  Easllng  said,  'Give 
him  the  other  barrel,'  or  not.  I  wouldn't  say 
positive  whether  he  told  me  to  shoot  airain  or 
not.  I  don't  recall  it  if  I  said,  "No,  that  got 
him.'  I  don't  recall  it  if  I  said  it;  I  would  not 
say  that  I  did  not  say  it  During  the  loll.  I 
heard  Mr.  Easling  say,  *WeU,  I  wul  just  shoot 
in  the  window  once  and  see  if  I  can  raise  him.* 
He  did  shoot;  I  couldn't  say  whether  he  shot 
into  the  window  or  not.  I  seen  the  shot  up  in 
the  kitchen  window  after  that.  Q.  Was  there 
anybody  there,  either  Mr.  Harvey  or  his  wife, 
or  those  two  little  babies,  in  sight  of  you  at  the 
time  that  shot  was  fired  by  Easling  Into  the 
window?   A.  They  were  not.^* 

Referring  to  what  occurred  at  the  time 
Harvey  was  killed,  he  testified: 

"I  couldut  say  how  long  it  was  after  Easling 
fired  that  shot  before  Mrs.  Harv^  appeared  in 
the  halL  I  told  her  to  take  those  children  back 
and  go  bade  into  the  house,  or  some  words  to 
that  effect  She  did  that  immediately.  She  was 
right  at  her  kitcbm  door  and  stepped  right 
back  into  the  kitchen.  I  did  not  shoot  right  at 
that  moment  Harvey  was  standing  right  there 
where  I  could  see  him.  The  next  thing  tliat 
occurred  was  that  I  asked  him  to  oome  out  and 
surrender  once  ot  twloe.  I  don't  know 
whether  be  beard  me  or  not.  He  made  no  reply. 
I  think  I  said,  Throw  up  your  hands.'  I  didn't 
see  him  if  he  started  to  throw  up  liis  hands.  I 
never  seen  his  hand,  if  it  was  up  there  so  as  to 
protect  bis  body  from  shot  I  tiiink  his  bsnds 
were  down  at  his  side.  I  would  not  swear  posi- 
tively that  they  were  hauging  clear  down-  I  am 
not  positive  sure  where  tlioy  were:  I  don't  think 
they  were  on  his  breast,  either  of  them." 

On  his  direct  examination  the  witness  Mil- 
stead testified  that: 

When  he  asked  Harvey  to  come  out  and  eur- 
ren^r,  "he  kind  of  stepped  back  this  way,  drop- 

fd  l^s  hand  like  he  was  going  into  his  pocket 
Bred  the  shotgun,  I  shot  at  him  at  that  time 
because  I  thought  my  life  was  in  danger.  Re 
had  been  shooting  there,  and  I  didn't  know  but 
what  he  would  shoot  a^^n." 

On  cross-examination  be  was  asked  wheth- 
er or  not  he  had  testified  at  the  coroner's  in- 
quest that  his  Instructions  were  to  take  Har^ 
vey  dead  or  alive,  and  whether  he  had  not  an- 
swered* "The  marshal  told  me  that  it  be 
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can't— if  lie  dldnt  mrrender  to  slioot  hiiD." 

His  answer  was: 

"SasBng  told  me  tbat,  I  beHeve,  yes;  ;ee.  I 
will  mj  768,  if  he  didn't  surrender.*  I  cooldn't 
say  that  he  also  told  me  to  shoot  him  regard- 
less of  whether  he  resisted  or  not,  I  couldn't 
say  that  he  did.  I  wouldn't  say  that  he  didn't. 
It  has  been  so  long  aco."  He  had  known 
Harvey  probably  20  years.  "During  that  20 
years  I  had  not  personally  any  bnowIedRe  of 
his  ever  haTins  shot  anybody  or  committed  any 
felony  or  abden  anybody's  property  or  been  a 
violent,  torboknt  man." 

W^ber,  who  testifled  for  the  defense,  said 
tbat  BasUng  deputized  bim  to  guard  the 
bouse  at  the  rear,  and  told  bim  what  had 
happened.  From  1  o'clock  Id  the  nla^t  until 
daylight  be  stood  guard  alone,  except  for  a 
short  time  when  O'Doanell  and  the  marshal 
were  there.  In  reference  to  bis  Instructions, 
be  said,  "I  kind  of  think  he  (Easling)  told  me 
to  shoot  if  he  (Harvey)  didn't  surrender." 

Easling  was  dead  when  the  trial  took  place 
more  than  two  years  after  these  occurrences. 
The  city  offered  evidence  to  show  that  Bar- 
yey  bore  a  reputation  of  being  a  turbulent, 
violent,  and  dangerous  man;  tbat  in  1901  he 
had  been  convicted  of  larceny  in  Wyoming 
and  served  a  term  ct  two  years  In  the  peni- 
tentiary there. 

Hie  plain tlCf  introduced  witnesses  In  rebut- 
tal as  to  the  diaracter  and  reputatiw  of  Har- 
veiy  In  the  n^hbothood  where  he  bad  re- 
sided. 

There  was  a  josUce  of  the  peace  in  Bonner 
brings,  hat  no  warrant  had  been  Issued  for 
the  arrest  of  Harr^. 

The  Jury  made  the  fMlowing  special  find- 
ings: 

"1.  What  persons  were  about  the  outside  of 
the  ci^  hall  in  Bonner  Springs  on  the  night  of 
December  17»  1918.  or  in  the  morning  of  Decem- 
ber 18,  1»8.  befwe  the  death  of  Harvey? 
Webber,  Baslmg,  Lawrence,  Hilstead,  O'Don- 
nell. 

"2.  Did  such  persons  leave  their  homes  and 
assemble  at  the  city  hall  upon  the  call,  order, 
or  directitn  of  any  one?  Yes. 

"3.  Ifyoa  answer  the  last  question  in  the 
affirmative,  upon  whose  call  or  order  did  they 
assemble  tnere?  Easling. 

"4.  At  the  time  in  question,  was  William  O. 
Basling  an  appointed,  qualified,  and  acting  dep- 
uty sheiilf  of  Wyandotte  conntr,  Kan.?  Yes. 

"(L  For  what  purpose  were  said  wtaooa  called 
or  ordered  to  assemble  at  said  city  ballV  To 
arrest  Rolls  Harvey. 

"8.  Did  said  Harvey  on  the  night  of  Decem- 
ber 17,  1918,  while  in  the  company  of  one 
Rhodes,  on  Cedar  street,  in  the  dty  of  Bonoer 
Springs,  assault  William  O.  Easling  by  shoot- 
ing at  Um?  No. 

"7.  Was  said  Harvev  armed  with  a  revolver 
when  be  first  came  out  upon  the  porch  of  the 
dty  hall  on  toe  morning  of  December  18,  1913? 
We  think  he  was. 

"8.  Did  said  Harvey  on  the  morning  of  De- 
cember 18, 1013,  when  informed  that  he  was  un- 
der arrest  or  was  called  upon  by  the  marshal 
to  surrender  and  throw  up  his  bands,  c<Hnply 
with  such  request?  The  first  time  he  did  not, 
bat  the  last  time  he  did. 

**9.  Did  said  Harvey,  upon  being  informed 
that  he  was  under  arrest  or  throw  up  his  bands 
by  said  William  G.  Easling,  hold  in  his  hands 
or  produce  a  revolver  and  shoot  with  the  same 
at  said  W.  GL  EasUag  or  the  persons  with  him 


at  the  time?  fHte  first  time  we  think  he  did, 
but  the  last  time  he  did  not. 

"10.  IHd  said  Harvey  ehoot  at  or  inflict  a 
wound  np<Hi  one  Webber  at  said  time?  We 
think  the  bullet  that  struck  Mr.  Webber  posiiblr 
was  Sred  by  Harvey." 

[1,2]  The  contention  of  defendant  that  It 
was  error  to  overrule  a  demurrer  to  the  evi- 
dence Is  argued  upon  two  grounds:  First, 
that  the  petition  falls  to  state  a  cause  of  ac- 
tion under  the  statute  which  Imposes  upon 
cities  and  towns  a  liability  for  injuries  occa- 
sioned by  the  acts  of  a  mob.  There  was  no 
demurrer  to  the  petition ;  besides,  it  stated  a 
cause  of  action  under  the  statute  when  It  al- 
leged tbat  a  large  number  of  persons  congre- 
gated and  assembled  at  and  around  the  house 
of  the  plaintiff  and  her  husband  within  the 
limits  of  the  dty;  that,  while  ber  husband 
was  OHUlng  out  of  his  bouse  at  their  direc- 
tion and  request,  the  assemblage  of  persons 
unlawfully  assaulted  him  with  shotguns  and 
revolvers  and  caused  his  death.  The  second 
ground  upon  which  it  is  urged  the  demurrer 
was  well  taken  Is  tbat  there  was  no  evideoce 
to  sustain  such  a  cause  ot  action  when  plain- 
tiff rested  her  case.  If  the  petition  stated  a 
cause  of  action  under  the  statute,  the  evi- 
dence was  suflldent  as  against  a  demurrer, 
because  It  tended  to  prove  Just  what  the 
plaintiff  alleged  in  her  petition. 

The  main  contention,  is  that  Qie  court 
erred  in  not  directing  a  verdict  for  the  defend- 
ant. The  defendant  invokes  the  well-known 
rule  that  where  an  officer  has  legal  authority 
to  make  an  arrest,  and  Is  using  proper  means, 
he  may  repel  force  with  force;  and,  if  the 
person  resisting  is  necessarily  killed  in  t:ie 
struggle,  the  homldde  is  Justified,  and  u 
corollary  to  the  same  rule,  to  the  effect  that 
"duly  summoned  assistants  of  an  officer  are 
under  the  same  protection  of  the  law  tbat  Is 
afforded  to  the  officer  who  has  process  In  bis 
bands."  Many  autborlties  are  cited  In  the 
brief,  holding  that,  where  an  officer  making 
an  arrest  for  a  felony  is  fordbiy  resisted,  be 
is  not  limited  to  such  force  as  Is  necessary  to 
protect  himself  from  death  or  great  bodily 
barm,  but  may  stand  his  ground  and  use  such 
force  as  Is  necessary,  or  apparently  neces- 
sary, to  overcome  the  resistance  offered,  even 
to  the  extent  of  taking  life. 

Other  authorities  relied  upon  state  the  rule 
as  to  the  power  and  the  rights  of  an  officer 
In  arresting  a  person  who  Is  committing  a 
public  offense  in  his  presence,  or  where  a 
felony  has  been  committed,  and  the  officer 
has  in  his  possession  a  warrant  for  the  ar- 
rest. The  officer  in  the  present  case  had  no 
warranty  and  the  Jury  baa  found  tbat  no  felo- 
ny was  committed,  ^ere  was  some  conflict 
la  the  evidence ;  bxst  in  our  oplnloa,  there 
was  abundant,  perhaps  a  preponderance,  to 
sustain  the  finding  In  favor  of  the  plaintiff 
that  all  tbat  Harvey  was  guilty  of  the  night 
befote  Ida  death  waa  in  assaulting  tlie  dty 
marshal  and  knocking  hhn  down,  and  that 
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tbe  only  renflTw  aliotB  on  that  occasion  were 
fired  by  the  officer  himself. 

We  think  It  was  a  question  ot  fact  fiir  the 
Jury  to  determine  viiether  the  crowd  of  men 

around  Harvey's  house  that  morning  were 
acting  in  good  faith  in  attempting  to  make 
his  arrest,  and  killed  him  In  the  honest  be- 
lief that  It  was  necessary  to  kill  or  disable 
him ;  or,  on  the  other  hand,  as  the  plaintiff 
claimed,  they  formed,  during  the  time  of  the 
assemblage,  the  purpose  and  Intent  to  take 
hU  life,  and  that  In  carrying  out  that  pur- 
pose he  was  killed.  The  court  stated  the 
law  fairly  on  these  propositions  and  gave  ad- 
mirable Instructions.  The  Jury  were  told 
that  the  burden  of  proof  rested  upon  the 
plaintiff  to  establish  that  ber  husband  met 
his  death  at  the  bands  of  a  mob ;  and,  un- 
less the  Jury  believed  from  the  preponder- 
ance of  the  evidence  that  her  husband  was  so 
killedi  no  recovery  could  be  had  against  the 
defendant;  and  that  if  the  Jury  believed 
from  a  preponderance  of  all  the  evidence  that 
the  assemblage  about  his  home  was  without 
authority  of  law,  but  for  tbe  purpose  and 
with  the  Intent  on  their  part  of  doing  violence 
to  or  Injuring  plaintiff's  husband,  or  that  aft- 
er having  assembled  for  tbe  purpose,  whether 
lawful  or  otherwise,  they  thereafter  formed 
the  unlawful  purpose  of  Injuring  the  said 
Rolls  Harvey,  and  while  so  assembled  they 
did,  or  any  of  them'did,  inSict  Injury  upon 
Iilm  from  which  his  death  resulted,  they 
should  find  for  the  plaintiff. 

[S]  The  court  charged  that  the  fact  that  a 
member  or  members  of  a  lawfuUy  assembled 
posse  In  attempting  to  effect  an  arrest  might 
act  too  hastily,  or  unnecessarily  kill  a  per- 
son sought  to  be  arrested  within  the  limits 
of  the  dty,  would  not  render  the  dty  liable 
tor  the  death;  in  order  that  a  liability  may 
arise,  the  posse,  after  having  lawfully  assem- 
bled, must  have  abandoned  and  lost  Its  char- 
acter as  sudi,  and  must  have  become  a  mob. 
niey  were  charged  that  If  they  found  from 
the  evidence  that  EasUng  was  a  deputy  sher- 
iff, or  dty  marshal,  and  that  Harvey  attempt- 
ed to  shoot  him  without  other  provocation 
than  being  accosted  in  the  nl£^ttlme  with  an 
Inquiry  as  to  his  presence  (m  tbe  street  at 
that  time  of  night,  w'  words  to  that  effect, 
Harvey  was  guilty  of  a  felony,  and  that 
Basllng  had  the  r^ht  to  arrest  him  without 
a  warrant,  and  to  call  on  any  dtizen  or  citl- 
sens  of  the  county  to  assist  him  in  making 
such  arrest;  and  that  it  was  the  duty  of  any 
dtizen  or  dtixens  to  obey  the  call  and  to 
act  under  the  orders  and  directions  ot  Eaa- 
ling;  and  that,  whUe  so  acting,  they  were 
clothed  with  the  same  duties,  responsibilities, 
and  protection  as  Easllng,  and  the  defendant 
would  not  he  liable  for  their  acts.  The  court 
also  diarged  that.  In  the  face  a  resistance, 
an  ofllcer  atten^tting  to  arrest  one  who  has 
committed  a  felony  is  not  required  to  ftill 
back,  but,  on  the  contrary,  Is  justllled  and  en- 
couraged to  press  forward  and  vindicate  the 


law  by  Meeting  tbe  arrest  or  apuwebensloo 
of  the  person.  In  another  Instmctlon  the 
Jury  were  told  that,  If  they  believed  from 
the  evidence  that  the  Arsons  prcasent  at  the 
time  Harvey  was  killed  were  there  in  pursu- 
anoe  of  Gm  call  of  a  deputy  sheriff  for  assist- 
ance, the  presence  of  dtizens  so  assembled 
would  not  constitute  a  "mob"  as  defined  by 
the  statute,  and  that  the  defendant  would 
not  be  liable  for  tbe  acts  of  sudi  dtizens  in 
attempting  to  arrest  or  apprehend  Harvey, 
"even  though  you  should  find  that  the  acts  of 
said  dtizens  or  any  of  them  were  not  ex- 
cusable on  the  ground  of  self-defense,  or  ap- 
parent necessity,  as  hereinbefore  explained, 
and  your  verdict  should  be  for  the  defendant, 
unless  you  find  that,  after  having  lawfully 
assembled,  an  unlawful  Intent  and  purpose 
was  formed,  and  a  mob  constituted  as  herein- 
before defined." 

[4,  6]  These  instructions  state  the  law  con- 
tended for  by  the  defendant  with  respect  to 
the  rights  of  an  officer  making  an  arrest 
without  process  where  a  felony  has  been 
committed,  and  the  protection  afforded  by 
the  law  to  those  whom  such  officer  has  called 
to  his  assistance.  As  already  observed,  the 
Jury  find  that  no  felony  bad  been  committed 
by  Rolla  Harvey.  They  may  have  believed 
that  he  was  guilty  of  a  misdemeanor  or  the 
violation  of  a  city  ordinance.  Under  the 
InstructicHis  of  the  court  and  facts  which  the 
Jury  believe  were  shown  by  a  preponderance 
of  the  evidence,  they  may  have  found  that 
the  assemblage  wa's  lawful  at  first,  and  that 
afterwards  those  assembled  united  In  an  un- 
lawful purpose  to  Injure  or  take  the  life  of 
Harvey,  unless  he  surrendered.  If  these 
facts  were  true,  no  member  of  the  assemblage 
could  invoke  the  rule  that  he  was  protected 
by  reason  of  the  lawful  purpose  for  which 
the  assemblage  was  first  formed;  nor  could 
the  dty  rely  fbr  a  defense  upon  the  fact  that 
the  assemblage  in  Its  original  purpose  was 
lawful. 

The  statute  defines  a  "mob"  as  "any  col- 
lection of  Individuals  assembled  tox  an  un- 
lawful purpose,  intending  to  Injure  any  per- 
son by  violence,  and  without  authority  of 
law"  (section  8727,  Gen.  Stat,  of  1915),  and 
the  statute  whldi  provides  for  the  punish- 
ment of  parsons  participating  in  unlawful 
assemblages  (section  3674.  Gen.  Stat,  of  191S). 
defines  an  "unlawful  assemblage"  as  "three 
or  more  persons"  who  "assemble  together 
with  intent  to  do  any  unlawful  act  with  force 
and  violence  ^cainst  the  pers<nh  or  property 
of  another,  or  to  do  any  unlawful  act  against 
tbe  peacb" 

In  the  quite  recmt  case  of  Blakeman  t. 
City  of  Wichita,  93  Kan.  444,  144  Pac  816. 
L.  B.  A;  19190.  678.  Ann.  C3as.  1916D,*1SS,  It 
was  held  that  under  these  statutes  tt  is  bn- 
materlal  what  the  primary  purpose  was  for 
which  the  persons  assembled,  "If  they  In  tect 
formed  and  executed  the  unlawful  purpose 
after  they  were  together."   Syl.  2,  In  that 
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case  tbe  city  was  held  liable  for  tbe  acts  of 
a  mob^  comprised  wholly  of  persona  cmflned 
In  the  dty  prison,  who  imlawfally  assem- 
bled and  acted  together  In  assaulting  a  fellow 
prisoner  In  the  Jail.  Tbe  oitfnlon  qiiotes 
from  City  of  MadisoDTille  t.  BMk(^  118  Ky. 
10«,  67  S.  W.  269,  67  L.  R.  A.  180,  tbe  fol- 
lowing language: 

"The  purpose  of  the  Msenibly,  or  tbe  aim  that 
it  had  primarily  in  view*  Is  not  material,  if  it 
was  in  fact  riotous  or  tumultuoua,  and  the  city 
anthorities  had  notice  of  it  and  ability  to  pre- 
vent the  damage  it  did."  93  Kan.  448,  144  Pac. 
817,  L  B.  A.  19150,  678,  Ann.  Cas.  19160, 
188. 

The  courts  hare  always  been  Jealous,  and 
rightly  ao,  of  any  attempt  to  limit  unduly 
the  exercise  In  good  faith  of  the  power  and 
rights  the  law  has  conferred  upon  an  officer 
of  the  peace  In  the  discbarge  of  bis  duties; 
but  peace  olHcers,  like  all  other  oftlcers,  are 
subject  to  human  frailties  and  passions;  so 
long  aa  they  act  with  proper  motives  in  seek- 
ing to  arrest  a  person  charged  with  an  of- 
fense, tbe  law  protects  them  and  those  sum- 
moned to  assist,  even  though,  acting  hastily, 
or  upon  mistaken  Judgment,  Uiey  unneces- 
sarily take  the  life  of  tbe  person  charged. 
Tbe  fact,  however,  that  the  assemblage  acts 
under  the  color  of  au&ority  as  a  posse  sum- 
moned by  an  officer,  will  not  necrasarlly, 
and  of  Itself,  furnish  a  defense  to  a  city  in 
an  action  under  the  statute 

This  court  cannot  declare  aa  a  matter 
of  law  that  tbe  assemblBse  In  the  present  case 
was  not  a  mob  within  the  meaning  of  the 
statute,  because  tbe  motive  which  actuated 
the  assemblage,  not  only  at  the  time  It  was 
assembled,  but  also  until  tbe  death  of  plain- 
tiff's tamAnnd  was  brouf^t  about,  waa  a  ques- 
tl«i  ct  fact;  and  if,  on  this  vital  issue,  rea- 
sonable mtndB  might  draw  dlfferoit  con<Au- 
sUhis  fnnn  the  evidence,  we  are  bound  by  the 
verdict  ot  the  juty.  It  certainly  cannot  be 
said  that  the  statute  aifords  no  redress  In  a 
feitnatlon  which  conceivably  mli^t  hqipen, 
where  a  deputy  sheriff  or  dty  mar^al,  or  an 
asslBtant  dty  marshal,  called  together  a  posse 
to  assist  him  in  making  an  arrest  for  a  miade- 
meanw,  intending  under  the  guise  of  such  a 
call  to  take,  and  did  Uke,  the  life  of  the 
person  charged,  on  tbe  pretense  that  he  was 
resl^ng  arrest,  or  that  they  or  wmie  of  them 
were  in  danger  of  bdng  assaulted  by  him. 
In  some  of  the  larce  dttes  <tf  onr  own  coun- 
try men  have  been  known  to  cmsplre  with 
officers  to  bring  about  the  death  of  a  person 
whom  th^  deelre  to  get  rid  of,  and,  In  carry- 
ing out  audi  unlawful  purpose,  to  emidoy  the 
pretense  that  the  person  was  killed  while  re- 
slsUng  an  arrest  In  the  bandit  wars  in 
Mexico,  and  If  some  of  the  sbuies  whldi 
are  ttOd  of  the  present  wwld  war  are  true. 
It  sometimes  hanjens  In  other  conntrles  Uiat 
prisoners  of  war  have  be«L  shot  under  the 
spedmiB  pretense  that  tta^  were  attonptlng 
to  escape. 

There  is  some  complaint  In  reference  to 


tlie  rejection  of  testimony.  The  oourt  ^Y>per- 
ly  limited  the  cross-examination  of  plaintiff 
to  matters  connected  with  ber  testimony  in 
chief.  Some  of  the  testimony  rejected  was 
hearsay.  Besides,  none  ot  the  evidence  con- 
cerning wbldi  ccnnplalnt  Is  made  was  Innugbt 
to  tbe  court's  attention  on  the  hearing  of  tbe 
motion  for  a  new  trial.  Tbe  lustructioas  givr 
en,  as  already  observed,  presented  fairly  the 
Issues  raised  by  the  defense. 

Because  of  plalntUTs  neglect  to  present  a 
verified  claim  against  the  city.  It  Is  conceded 
that  she  was  not  entitled  to  Jndgmoit  for 
costs.  She  should  have  offered  in  the  lower 
court  to  release  the  Judgment  tot  costs  be- 
fore the  appeal  was  taken,  and  we  think  It 
is  proper  that  one-half  the  costs  In  this  court 
should  be  taxed  to  plaintiff. 

"The  Judgment,  except  as  to  costs  In  the 
court  below,  is  affirmed. 

BURGH,  MASON,  and  WDST,  JJ.,  con- 
curring. JOBNBTON,  C.  J.,  and  MAR- 
SHALL and  DAWSON,  JJ.,  dlssenUng. 


ALLEN  V.  NATIONAL  COUNCIL  OF 
KNIGHTS  AND  LADIES  OF  SE- 
CURITY.   (Xo.  21141.) 

(Supreme  Court  of  Kansas.   Dec.  8, 1917.  Be* 
hearing  Denied  Jan.  18,  191&) 

(Syliaiut  bj/  the  Court.} 

1.  Inscbance  «=si818<3)— Fbatebnal  Benefit 
Cbbtificate—Evidbkcb— Custom  of  Local 
Omcsas. 

In  an  action  upon  a  fraternal  benefit  certifi- 
cate, where  the  defense  was  that  the  assured 
had  been  suspended  for  nonpayment  of  dues, 

and  had  not  been  legally  reinstated  at  the  time 
of  her  death,  it  is  held,  it  was  not  error  to  ad- 
mit evidence  of  a  custom  of  the  local  officers  of 
the  defendant  to  accept  dues  and  assessmeata 
from  members  who  were  delinquent,  and  to  re- 
instate them. 

2.  INSUBANCE  ^»09G,  7S.'>(2)   —  FRATBBNAL 

BsNBrrr  Insubakce— Acts  op  Local  Om- 

CEBB— Waiver— N  otice. 
Instructions  are  approved  which  diarged 
that  tbe  acts  of  tbe  officers  of  the  local  lodge,  al- 
though unauthorized  In  the  first  instance,  If 
ratified  with  the  knowledge  of  the  superior  offi- 
cers having  authority,  amount  to  a  waiver  of 
any  right  or  forfeiture  then  existing  in  favor  of 
the  society  and  flKainst  the  member;  that  notice 
given  to  the  officers  of  the  local  lodge  is  notice 
to  the  National  Council;  that  in  receiving  pay- 
ments of  dues  and  asaeasments  the  local  finan- 
cier was  in  fact  and  in  law  an  agent  of  the  de- 
fendant and  not  of  tbe  member,  and  that  a  by- 
law making  tbe  financier  of  the  subor^ate 
lodge  tbe  agent  of  the  members  is  void. 

S.  iRanaAHOE  «s>826(l)— Fsateeitai.  Binsn- 

CIABT  InBUBANOB— InSTBUCTION. 

By  reason  of  a  Bpecial  findinf?  that  at  tbe 
time  she  was  reinstated  the  member  was  not 
in  bad  health,  it  is  held,  that  an  instruction  re- 
specting the  provision  of  the  by-laws  that  pay- 
ment of  back  dues  and  asReasments  couRtitute 
a  warranty  that  the  member's  health  in  ^ood 
f-ouli  not  have  prejudiced  the  defendant  and 
became  immaterial. 


>For  other  oases  wm  same  teplo  and  KET-NUUBBR  la  all  K«-NvBilMred  DIceati  and  Indszas 
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4.  ImuBAiraB  «s3»7fi— Feaxdutai.  Itemmn- 

ABT  iNSinANOB—AOOKFTAnOE  OF  DUXS  ROM 

Beneficiabt. 
After  acceptlns  from  the  beneficiary  the 
dues  and  asaeaunents  for  the  months  of  De- 
cember and  January  and  retaining  them  anttl 
after  the  death  of  the  assured,  it  was  too  late 
for  the  defendant  to  question  the  authority  of 
the  beneficiary  to  make  the  payments. 
6.  iNSURAifCB  «ss>828— Fbatbbkai.  BENinox- 

AST  iNSVBAncli— JUDOlIBmy-IlTTKSEOT. 

Where  the  Jury  return  a  verdict  in  plain- 
tiff's favor  for  the  amount  of  a  benefit  certifi- 
cate with  interest  at  6  i>er  cent,  and  the  court, 
without  havinr  the  verdict  corrected,  renders 
jud^ent  for  ue  amount,  witbt  6  per  cent  from 
the  date  of  the  assuied's  death,  held,  there  was 
no  error  or  irregularity  of  which  the  defendant 
can  complain. 

Appeal  from  District  Gonrt,  Cherokee 
County. 

Action  by  Halla  F.  Allen  against  the  Na- 
tional Council  of  the  Knights  and  Ladles  of 
Security.  Judgment  for  plalntlfe,  and  de- 
fradant  annals.  Affirmed. 

James  P.  Mead,  ot  Jc^lln,  Mo.,  and  S.  0. 
Westoott,  of  Galma,  for  appellant.  B.  B. 
Morgan,  oi  Galena,  and  Don  H.  Bllouan,  of 
Columbus,  for  appellee. 

PORTEiR,  J.  The  defendant  appeals  from 
a  Judgment  against  It  In  an  action  upon  a 
fraternal  benefit  certificate  iBsaed  to  Ida  W. 
Estep,  who  became  a  member  of  the  order  on 
August  6,  1912.  She  died  on  March  11,  1910. 
The  plaintiff  is  her  sister,  who  was  named  as 
beneficiary.  In  addition  to  a  general  denial 
the  answer  alleged  that  on  January  1,  1916, 
Mrs.  Estep  was  suspended  for  nonparment  of 
dues  for  the  previous  month  of  December, 
and  that  she  remained  suspended  until  Janu- 
ary 81,  1916,  when  there  was  an  attempt  by 
her  sister,  the  plaintiff,  to  reinstate  ber  by 
IHiylng  the  delinquent  dues  and  assessments. 
The  answer  pleaded  specially  certain  laws  of 
the  order  which  provide  for  the  reinstatement 
of  a  suspended  member  on  the  express  cimdi- 
tlon  that  the  member  is  In  good  health  at  the 
time  payments  are  made  with  the  view  of  re- 
instatement, and  declaring  that  the  payment 
of  dues  and  assessments  for  reinstatement 
shall -be  a  warranty  by  the  member  that  he 
Is  In  good  healtb  at  the  time  of  payment; 
also  a  provision  that  the  National  Council 
shall  not  be  bound  by  the  acceptance  of  ar- 
rears of  assessments  and  dues  from  suspend- 
ed members  who  are  not  entitled  to  reinstate- 
ment In  accordance  with  the  laws  of  the  or- 
der, and  that  "the  retention  by  the  financier," 
or  by  the  defendant  aodety  "of  assessments 
and  dnes  i>aid  by  members  or  for  them,  with 
a  view  to  reinstatement  otber  than  as  provid- 
ed in  the  laws  of  the  order  either  before  or 
n.ttet  death,  shall  not  constitute  a  waiver  of 
any  provisltHis  of  these  laws."  Ibe  answer 
also  pleaded  a  law  of  the  order  to  the  effect 
that  no  officer  of  the  society,  national  or  lo- 
cal, is  authorized  to  waive  any  provisions  of 
the  defendant's  by-laws  relating  to  the  con-i 


tract  between  the  member  and  the  sodetyt 
and  a  further  piOTtsbm  that  a  BobonUnate 
coundl  and  tts  offioers  are  the  agenta  of  its 
members  in  the  relnstatem^t  of  members, 
and  the  coUectico  and  tranamlsslon  (tf  all  aa- 
seasments  to  the  National  CoonciL 

With  tbdr  general  verdict  tiie  Jury  letnm- 
ed  answers  to  qpedal  questioos  submitted  by 
the  plaintiff  as  follows: 

"Q.  Was  the  plaintiff  in  good  healtii  at  the 
time  of  ber  reinstatement  on  January  31,  1916V 
A.  No. 

"Q.  If  you  answer  question  No.  1  'No,'  state 
what  disuse,  ailment,  or  sickness  she  was  af- 
flicted with.  A.  Cold  and  la  grippe,  after  ef- 
fects of  childbirth. 

"Q.  Was  the  December.  1915,  assessment  paid 
to  the  financier  of  Galena  Council  No.  01  on 
or  about  Januaiy  Sl,  1910?  A.  Yes. 

"Q.  At  the  time  this  assessment  was  paid,  did 
Bfiid  financier  know  or  has  she  been  told  ox  the 
fact  that  Mrs.  Bstep  was -in  bad  health?  A. 
Yea* 

"Q.  Did  said  financier  make  an  inquiry  about 
the  health  of  Mrs.  Eatep  at  the  time  of  receiving 
said  payment  on  January  31,  1916?   A.  Yes. 

"Q.  Did  said  financier  In  February,  1916,  re- 
mit to  the  National  Council  the  money  paid  on 
behalf  of  Hn.  Estop  with  a  report  showing  the 
payment  of  said  assessments  and  the  reinstate- 
ment of  Mrs.  Kstep?  A.  Yes. 

"Q.  Did  said  National  Council  retain  the 
amount  so  paid  without  requiring  or  requcstin:^ 
any  proof  of  ber  condition  of  health,  until  after 
her  dMth?   A.  Yea. 

"Q.  Had  the  financier  of  Galena  Council  No. 
61  adopted  any  custom  or  course  of  conduct  in 
reference  to  accepting  payments  which  were 
overdue  and  reinstating  the  members  without 
any  inquiry  as  to  their  condition  of  health? 
And,  if  so,  what  was  said  custom  or  course  of 
conduct?  Answer  fully.  A.  Tes.  Simply  by 
accepting  back  dues. 

"Q.  Did  Ida  W.  Estep  contract  the  ailment 
or  disease  from  whidi  she  died  before  w  after 
January  31,  1916?   A.  After. 

"Q.  Would  Ida  W.  Estep  have  died  from  the 
ailment  she  had  prior  to  Jan~Qary  SI,  1910, 
had  it  not  been  for  the  birth  of  her  on 
January  20tb,  and  later  taking  cold  and  getting 
her  feet  wet?  A.  Don't  know." 

Anunig  the  anawm  to  quesUoiu  submitted 
by  the  deftedairi;  are  the  followlnff: 
"Q.  Was  not  the  said  Ida  W.  Bstep  first 

visited  by  Dr.  Sharp  of  Neodesba.  Kan.,  on  the 
19th  day  of  January,  1910?   A.  Yes. 

"Q.  was  not  tiie  said  Ida  W.  Estep  suffering 
with  some  lung  ailment  when  Uie  doctor  visited 
her  first?   A.  No. 

"Q.  Was  Ida  W.  Ettep  in  good  health  on  the 
19th  day  of  January,  1910?  A.  Yes.  with  the 
exception  of  preimancy. 

"Q.  Did  not  the  said  Ida  W.  Estep  contlno" 
to  be  In  bnd  health  from  the  19th  day  of  Janu- 
ary. 1910,  to  the  time  of  her  death?   A.  Yes. 

"Q.  Was  not  her  health  bad,  regardless  of 
her  pregnancy?  A.  No." 

A  Witness  for  plaintiff  was  permitted  to 
tesUf^  that  on  January  31.  1910,  when  she 
paid  the  dues  and  assessments  on  Mrs. 
Estep's  pcritoy  for  the  month  of  December, 
she  stated  to  the  local  financier  that  Mrs- 
Estep  was  not  feeling  well.  Tliere  was  cer^ 
talnly  no  error  In  receiving  the  testimony 
for  what  it  was  worth :  whether  it  was  suf- 
flcient  upon  which  to  support  the  finding  of 
i  the  Jury  to  the  effect  that  the  financier  was 
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Inftnmea  that  Un.  Estep  was  in  bad  health 
Is  another  matter.  The  main  contention  of 
the  defendant,  raised  by  a  demurrer  to  the 
«Tldence,  objections  to  Instructions  given 
and  refused,  objections  to  certain  special 
qneatioDs,  a  motion  to  set  aside  answers  to 
certain  questions,  and  the  motion  for  a  new 
trial  may  be  summarized  as  follows:  It  is 
claimed  the  testimony  shows,  and  the  Juc7 
found,  that  Ida  W,  Estep  was  in  bad  health 
from  and  after  the  19th  of  Jannary,  1916, 
and  that  this  being  so,  the  proTistons  of  the 
c(Histltution  and  laws  of  the  order  set  out 
in  the  answer  estaUlsfaed  a  complete  de- 
fense to  the  action.  In  the  first  place,  the 
testimony  did  not  show,  and  the  Jury,  as  we 
construe  their  answers  to  the  special  ques- 
tions, haTe  not  found,  that  Mrs.  Estep  was 
In  bad  health  from  and  after  the  19th  day 
of  January,  1910.  There  are  some  slight  In- 
consistencies  in  the  language  used  by  the 
Jnry  in  the  answers  to  the  numerous  ques- 
tions submitted ;  but  construing  all  of  the 
answers  together,  it  is  manifest  to  our  minds 
that  the  Jury  htileved  from  the  evidence 
that  on  the  Slst  day  of  January,  1916,  when 
she  was  reinstated,  Mrs.  Kstep  was  not  In 
trad  health,  except  as  the  Jnry  seem  to  have 
regarded  pr^ancy  as  constituting,  at  least, 
not  good  health.  They  find  she  contracted 
the  ailment  or  disease  from  which  she  died 
after  January  81,  1916,  so  that  it  Is  not  very 
important  whether  her  health  was  good  or 
had  on  the  19th  of  January,  if  her  condition 
at  the  time  she  was  reinstated  on  January 
Slst  had  nothing  to  do  with  her  death.  In 
answer  to  an  Interrogatory  submitted  by  the 
defendant,  the  Jury  say  that  Mrs.  Estep's 
health  was  not  bad  except  on  account  of 
her  pr^nancy.  In  the  second  place,  the  pro- 
vlRlons  of  the  constitution  and  laws  of  the 
order  pleaded  in  the  answer  did  not  estab- 
lish a  complete  defense  to  the  action,  be- 
muse, as  has  been  often  decided,  many  of 
the  provisions  relied  upon  by  the  defendant 
may  be  waived,  and  some  of  them  are  void, 
and  others  will  not  be  given  the  construction 
contended  for  by  the,  defendant.  These  mat- 
ters will  presently  be  referred  to  In  connec- 
tion with  the  contention  respecting  error  In 
the  instmctlons. 

[1]  It  was  rot  error  to  admit  evidence  of 
a  custom  of  the  local  officers  of  the  defend- 
ant to  accept  dues  and  assessments  from 
members  who  are  delinquent  and  to  rein- 
state them.  Foresters  v.  IloUis,  70  Kan.  71, 
78  Pac.  160,  8  Ann.  Cns.  EW5.  and  authorities 
<  Ited  in  the  opinion ;  Benefit  Association  v. 
Wood.  78  Kan.  812.  817,  98  Pac.  219.  Be- 
sides, the  constitution  and  by-laws  of  the  de- 
fendant expressly  recognlae  this  practice  and 
custom,  and  attempt  to  avoid  the  effect  of 
the  acceptance  through  the  local  financier  of 
past  dues  and  assessments,  by  declaring  that 
the  retention  of  these  dues  by  the  head 
financier  or  by  the  order  shall  not  constitute 
a  waiver  of  any  provision  of  the  laws;  that 
no  officer  ot  the  aode^  nor  any  local  ot- 


flcer  or  member  may  Und  the  compaDy 
waiving  any  provisions  of  the  by-laws  which 
relate  to  the  contract  between  the  member 
and  the  society,  and  by  further  declaring 
that  tiw  subordinate  council  and  Its  officers 
are  the  agents  of  Its  members  In  the  rein- 
statement of  members  and  in  the  coUectiou 
and  transmlBBlon  of  all  assessments  to  the 
National  Goancil. 

HI  The  court  very  properly  Instructed  the 
Jury  that  the  acts  of  the  officers  of  the  local 
lodge,  although  unauthorized  In  the  first  in- 
stance. If  ratified  with  the  knowledge  of  the 
superior  officers  having  authority,  amount  to 
a  waiver  of  any  right  or  forfeiture  then  ex- 
isting In  favor  of  the  society  and  against 
the  member;  that  notice  given  to  the  of- 
ficers of  the  local  lodge  Is  imputed  to  the 
National  Council;  that  the  by-laws  making 
the  financier  of  the  subordinate  lodge  the 
agent  of  the  members  Is  void:  and  that 
such  financier  Is  the  agent  of  the  defendant 
society  in  receiving  dues  and  assessments. 
These  instructions  state  the  law  as  declared 
in  former  dedslons.  In  receiving  payments 
of  dues  and  asaessmenta  the  local  financier 
was,  in  fact  and  in  law,  the  agent  of  the  de- 
fendant, and  not  of  the  member.  The  An- 
cient Order  of  the  Pyramids  v.  Drake,  66 
Kan.  538,  72  Pac.  289;  Fraternal  Aid  As- 
sociation V.  Powers,  67  Kan.  420,  78  Pac. 
66;  Benefit  Association  v.  Wood,  supra: 
Mayes  v.  Knights  and  Ladles  of  Secnrlty^  92 
Kan.  S41.  846,  142  Pac.  290. 

[I,  4]  With  respect  to  the  provision  of  the 
by-laws  that  the  paymrat  of  back  dues  and 
assessments  constitute  a  warranty  on  the 
part  of  the  member  that  his  health  Is  good 
at  the  time,  the  court  charged  that  before 
the  Jury  could  find  from  the  evidence  that 
there  was  a  breach  of  this  warranty,  by 
reason  of  the  Imd  health  of  the  meml>er,  the 
nature  or  degree  of  such  bad  health  must  be 
material;  that  while  there  must  be  no  eva- 
sion or  fraud  or  suppression  of  material 
facts,  and  must  be  absolute  good  faith,  yet 
I  where  the  evidence  shows  there  has  been  no 
evasion  or  fraud,  nor  purpose  to  conceal 
any  tact  which  the  member  would  naturally 
under  the  circumstances  suppose  was  re- 
quired to  be  stated  by  her  or  on  her  heholt 
and  where  the  society  has  not  been  preju- 
diced or  injured  in  any  manner,  snch  defense 
cannot  be  maintained.  Most  of  the  language 
of  this  InstmctiCKa  Is  a  paraphrase  of  lan- 
guas^  used  in  tlie  oplnton  in  the  recent  case 
of  Farra^ier  v.  Knights  and  Ladles  of  Secu- 
rity, OS  Kao.  001,  605,  150  Pac.  8.  Whether 
the  IttstmctlMi  was  proper  In  this  case,  it 
cannot  be  said  that  It  prejudiced  the  defend- 
ant, because  of  the  special  finding  that  at  the 
time  she  was  reinstated  the  member  was  not 
In  bad  health. 

The  provision  that  no  officer  of  a  local 
lodge  may  waive  any  provision  of  the  In- 
laws has  no  application  to  waiver  by  opera- 
tion of  law  resulting  from  subsequent  acts 
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of  tlie  local  officer.  Uodem  Woodmen  t. 
Bretftenridge,  TO  ETazi.  873.  879,  88  Paa  661, 
10  L.  B.  A.  (N.  S.)  ISO,  12  Ann.  GtB.  686. 
Rejecting  the  atUtiide  of  the  conrts  In  die* 
oonraging  forfeltnies  based  upon  laws  and 
regolatifms  of  eemlbenevolent  asaociatiotts, 
see  case  last  cited. 

[1}  After  accepting  from  tbe  benefldary 
the  dues  and  assessments  for  tbe  months  of 
December  and  January  on  Mrs.  Bstep's  cer- 
tificate and  retaining  them  until  after  ber 
death,  it  was  too  late  for  defendant  to  qnes- 
tlon  the  authority  of  the  beneflduy  to  make 
the  payments,  if  Indeed  It  could  at  any  time.. 
There  was  Tery  little  conflict  in  tbe  testi- 
mony as  to  tho  facts;  the  materia}  find- 
iugs  appear  to  be  sastalned  by  evidence,  and 
the  legal  pnqKMltlons  relied  upon  by  thp  de- 
fendant, while  not  wholly  unsupported  by 
authwity  elsewhere,  are  no  longer  open  ques- 
tlons  in  this  state. 

Finally,  it  Is  Instated  there  was  oror 
in  the  manner  in  which  the  Judgment  was 
rendered.  The  verdict  assessed  the  amount 
due  the  plaintiff  at  tOCSf  with  Interest  at  6 
per  cent.  The  petition  had  asked  for  this 
sum,  with  Interest  at  6  per  cent  from  Mardi 
11,  1S16.  The  court  rendered  Judgment  for 
9958.  with  6  per  (wnt  from  May  11,  1916,  to 
the  date  of  the  Judgment,  making  a  total  of 
$974.94.  The  defendant  objected  to  tbe  al- 
lowance of  Interest.  The  court  mifi^t  have 
directed  the  Jury  to  correct  their  verdict  by 
computing  the  Interest  and  adding  it  to  the 
amount  found  due^  or  the  court  might  have 
computed  the  interest  and  prepared  another 
form  of  verdict  witti  the  proper  amount  and 
directed  the  foreman  of  the  Jury  to  sign  it 
It  cannot  be  donbted  that  plaintiff  was  en- 
titled to  interest  on  tbe  amount  of  the  cer- 
tificate from  the  date  of  the  death  of  tbe 
assured.  The  irregularity  In  the  mamier  of 
rendering  the  Judgment  did  not  affect  the' 
substantial  rights  of  the  defendant. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


COLORAIX)  SPEINfiS  &  INTBRURBAN 
KT.  CO.  T.  BEESE.   (No.  8625.) 

(Supreme  Court  of  Colorado.    Dec.  8,  1917.) 

1.  CAaaiEBa  «=»816(4)— iNnrar  to  Passbnoeb 
— PuADina— Gkhkbal  aztd  Specific  Nko- 

UOENCE. 

In  &D  action  afrainst  a  street  railwav  for 
Injuries  to  a  pasaengffr  thTOugh  nefflifcencp. 
where  plaintiff  lueaded  negligence  both  geoeral- 
ly  and  apedfically,  he  established  a  cause  of 
action  afcainst  tiie  railway  by  proving  either 
^neral  or  spcciSc  negligence:  toe  manner  of 
pleading  not  having  been  questioned  by  the 
railway. 

2,  Cakbiers  €s»315(4)  —  Injubt  to  Pabsen- 
GEB— PtEADmo   NEOr,IGE:fCK  GeSEBAIXT — 

Reltance  on  Max IV  Rkb  Ipsa  TjoqumTB. 
Had  plaintiff,  peHBeuger  aning  a  street  rail- 
way for  inJurieB,  in  one  count  alleged  negligence 
generally  as  the  cause  of  bis  injury,  be  could 
have  relied  on  the  maxim  of  res  ipsa  loquitur  to 
estabUdi  it. 
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S.  Cabbxeis  ^»815<^InjuBxn  to  Tasbbn- 
geb^Alisoation  or  Spboxfio  Nkouobnck 

— Reliahcb  ttpon  Evidence. 
Had  plaintiff,  passenger  suing  a  street  rail- 
way, in  a  separate  count  set  forth  his  cause  of 
action  by  allwations  of  ipedflc  nei^igence,  ho 
could  have  relied  i^on  any  pertinsnt  evidence 
to  establish  the  same, 

4.  Negligence  «=9ll9Cn— Ses  Ipsa  Loqnx- 

Tna— PUADIHO. 

The  legal  presumption  of  negligence  under 
the  doctrine  of  res  ipsa  loquitur,  when  applica- 
ble, is  condititmed  on  the  absence  of  other  evi- 
dence of  negligence,  not  on  tbe  absence  of  aver- 
ments of  negligence  in  tiie  complaint,  and  a  par- 
ty may  rely  upon  it,  though  ms  pleading  states 
tbe  facts  of  the  negligence  of  which  complaint 
is  made,  if  such  facts  are  the  ones  which  tbe 
legal  inference  of  negligence  tends  to  establish. 

5.  Negligence  i9=»119(1)  —  Res  Ipsa  Loqui- 
TDB— Bubden  of  Defendant. 

Under  general  allegations  of  negligence,  the 
application  <d  the  maxim  res  ipsa  loquitur  nee- 
eesarily  requires  defendant  to  come  forward 
with  sufficient  proof  to  overcome  the  presump- 
tion by  showing  a  state  of  facts  from  which  the 
Jury  would  not  be  justified  in  inferring  that  any 
Diligence  of  defendant's  caused  the  accident 
from  which  the  injury  resulted;  while,  under' 
allegations  of  specific  negligence,  defendant's 
burden  would  be  discharged  only  when  from  all 
ttie  evidence  tbe  Jury  would  not  be  warranted  in 
ftndbDg  that  the  ac<nd«it  was  due  to  tbe  vecifie 
negligence  alleged. 

Q.  Cabsiebs  «39316^  —  Injubt  to  Passcit- 
OEB— iRes  Ipsa  LoQuxrtm  —  Cou plicated 
Kachinebt. 
The  fact  tbat  tbe  nuwbinery  of  a  street  car 
is  complicated  does  not  exclude  tbe  ai^cattw 
of  tbe  doctrine  of  res  ipsa  loquitur  to  the  case 
of  a  passenger  injured  when  toe  controller  of  a 
car  exploded  and  burst  into  flames,  causing  him 
to  jomp. 

7.  Cabbiebs  «=»280(3)-<}ABBiAaE  OF  Pasben- 
gebb— Duty  or  Oabbibb. 

There  was  a  contract  relation  between  a 
street  railway  and  its  passenger,  with  tbe  re- 
Botting  duty  on  the  railway  to  exercise  the 
highest  degree  of  practicable  care  and  skill  to 
transport  saf^.' 

8.  Nboliobncb  «=9l21(^— "Res  Ipsa  Loqin- 

TXIB." 

The  rule  of  res  ipsa  loquitur  may,  and  usu- 
ally does,  apply  where  an  unoaual  or  unexpect- 
ed acddent  is  caused  by  machinery  under  tbe 
ezdorive  management  or  contnd  in  a  defmd- 
ant;  under  sueh  cirenmstances,  the  accident 
speaks  for  itself,  and  creates  a  presumption  of 
negligence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bee  Ipsa 
Loquitur.] 

9.  Negligence  ^»119(1)— Doctbine  or  '^Reb 
Ipsa  Loquitub"— Evidential  Chabactbb. 

The  doctrine  of  res  ipsa  loquitur  does  not 
dispense  with  the  necessity  that  plaintiff  prove 
the  fact  of  negligence,  but  is  itself  a  mode  of 
proving  negligence,  and  therefore  evidence,  cai^ 
rying  tiie  case  to  the  jury,  permitting  it  to  in- 
fer negligence,  and  to  find  on  all  the  evidence 
whether  plaintiff  has  sustained  his  burden  of 
proof, 

10.  Cabbiebs  «=»316(S)  —  Injubt  to  Passen- 
oebt— Bbliet  fbou  Liabilitt. 

A  street  railway  sued  for  injuries  to  its  pas- 
senger was  not  under  necessity  to  show  tbe  ac- 
tual cause  of  the  accident  when  the  controller 
of  its  car  exploded  and  burat  into  fiames,  caus- 
ing the  passenger  to  jump,  but  could  escape  lia- 
bility by  showing  that  the  aeddent  occurred 
through  no  faalt  of  Its  own. 
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11.  Thial  4ss»141— Instbuctions. 

When  plaintifi'B  evidence  shews  that  the 
accident  for  which  he  sues  was  due  to  a  cause 
beyond  defendant's  control,  as  the  presence  of 
tIs  major,  the  act  of  a  stranger,  or  Ins  own  eon- 
tributory  negligence,  the  court  dioald  perunp> 
torily  instruct  the  fiaj  to  find  for  defendant  or 
to  nonsuit  plaintiff. 

12.  Teiai.  «=»141— Uatteb  or  Law— Dbteb- 

HUTATIOIT  BT  GOUXT. 

Where  from  the  undisputed  evidence  only 
one  conelnsion  is  justified  as  to  whether  the  ac- 
<ddttit  was  due  to  defendant's  negligence,  the 
qneati(m  of  negligence  becomes  a  matter  of  law 
to  be  determined  Dy  ttt  court. 

18.  CAKSIRB8    ^»32D(l(^InJ1TKr   TO  tPA»- 

sENonn  —  PBEStrvFTioir  or  Nmuwrob  — 

QnESTION  FOB  JUBT. 
Where  a  passenger,  without  fault,  is  injured 
on  the  cars  of  a  street  railway  by  the  latter's 
failure  properly  to  discharge  its  innctJons,  by 
any  <A  the  instrumentaUties  it  is  bound  to  sup- 
ply, or  aa  the  result  of  failure  in  any  respect  in 
tJu  means  of  transimrtatlon  or  the  conduct  of 
its  servants  in  connection  therewith,  a  presump- 
tion of  negligence  arises  as  against  the  carrier, 
and  if.  on  tlie  whole  evidence,  different  minds 
might  differ  as  to  the  negligenoe  of  the  carrier, 
the  questim  of  liability  is  for  the  Jury,  prop- 
erly Instructed. 

14.  Gabbikbs  «s»206(1)— Mattes  or  Comhor 

KNOWUIMB-^ONiraCT  OP  MOTOBUAN. 
It  is  common  knowledge  that  competent  and 
experienced  motormen,  engineers,  and  drivers  of 
cars  are  negligent  at  times,  and  that  the  fact 
a  motorman  was  going  at  full  headway  with 
bis  electric  car  does  not  show  that  there  could 
not  have  been  a  sudden  overfeeding  of  the  con- 
troller by  him. 

15.  Cabbibbs  ^820(15)— IitJUBT  to  PASeSN- 
OBB— GMirmnoT  and  Vvmmdom.  ibom  Nsg- 
aamca  or  Motobmaii  —  QcEvnoR  roB 

JUBT. 

A  street  railway  motonnan's  competency 
and  freedom  from  negligence  could  not  be  e»- 
tablidied  either  by  huneelf  or  etlier  witnesses 
called  for  that  special  purpose;  what  he  did 
or  did  not  do  could  be  accepted  in  evidence,  and 
the  jury  only  was  competent  to  find  the  truth 
therefrom  in  relation  to  the  matter. 

le.  GABUEBfl  <^346(2>— IlTJUBT  TO  PASaiK- 

on— OoifTBiBUT<AT  NBouoKiraB  —  Sum- 

OZKHCT  or  BVIDBNCB. 
In  an  action  against  a  street  railway  for  in- 

iary  to  a  passenger  when  the  explosion  and 
lorsting  into  flames  of  the  car's  controller 
frightened  him  and  caused  him  to  jump,  evi- 
dence heli  suffidest  to  warrant  the  jury's  con- 
clusion that  his  conduct  was  not  unreasonable. 

17.  Tbial  «S3106C1)— ADUiseioH  or  Evidence 
—Duty  to  Objbot. 

Ooonsel  being  oflkers  of  the  court,  charged 
with  the  duty  to  guard  tt  against  error,  when 
they  acquiesce  in  the  admisaion  of  evidence, 
they  cannot,  after  verdict,  claim  that  it  was  im- 
properly admitted  to  their  client's  prejudice. 

18.  Evidence  5fc»471(19)  —  Opinion— Legal 

COHCLUSIONS. 
In  an  action  against  a  street  railway  for 
injury  to  a  passenger,  testimony  of  the  rail- 
way's day  foreman  that  the  lUhtniog  arrester 
on  the  car  was  in  good  condition  after  the  acci- 
dent, and  had  not  been  repaired  in  the  mean- 
time, involved  legal  amciuaiMaB  only. 

19.  Oabbibbs  «s»3a0(l^— Injubt  to  Passbn- 
ozB  —  InarECTion   or   Contboixeb  and 

LlQHTniNQ  ABBEBTEB— QtJEBTIOKS  FOB  JUBT. 

The  qneatioiui  of  inspection  or  lack  of  in- 
spection of  the  car's  ooDtroUer.  lightning  arrest- 
er, and  the  inaolatioiu  thereof  before  the  acel- 
dent  Md  for  the  jury  under  the  evidence. 
Scott,  J.,  dissenting. 


En  Buc.  Brror  to  Dlctriet  Goart,  EI  Pago 
County;  W.  8.  Morris,  Judge. 

Action  by  David  Beese  against  the  Colotado 
Springs  &  InternTban  Railway  Company,  a 
oorpoiation.  To  review  a  Judgment  fiw  plain- 
llfr,  defraidant  brings  error.  Affirmed. 

Cbtan  4b  Strickler,  of  Colorado  Springs. 
George  W.  Mosser,  of  Denver,  and  J.  Alfred 
Rltter,  of  Colorado  Springs,  for  plaintiff 
in  error.  Orr,  Boblnett  &  Maaon  and  Lw  W. 
Cnnningham,  all  of  Gtriondo  Springs,  for 
defendant  In  error. 

WHITE,  C.  J.  Beeese,  plaintiff  below,  re- 
covered a  Judgment  against  the  Colorado 
Springs  &  Interurban  Railway  Company,  a 
corporation,  in  damages  for  personal  injuries 
sustained  by  him  through  the  alleged  negli- 
gence of  the  defendant  corporation.  The  de- 
fradant  operates  a  street  car  system  in  Colo- 
rado City,  and  on  the  afternoon  of  June  19, 
1014,  plaintiff  was  a  passenger  on  one  of  its 
cars  when  an  explosion  occurred  in  or  about 
the  controller,  appliances,  and  apparatus  in 
the  front  of  the  car,  whereby  the  vestibule 
and  front  part  of  the  car  became  tilled  with 
smoke  and  flames.  It  Is  alleged  that  as  a 
result  thereof  plaintiff  was  placed  in  a  situa- 
tion of  ai^tarent  and  Imminent  peril,  and,  be- 
lieving that  his  safety  required  him  to  Im- 
mediately leave  the  car,  he,  without  further 
deliberation,  Jumped  therefrom,  and  sustain- 
ed the  Injuries  of  which  complaint  Is  made. 
The  language  In  which  the  negUg^ce  of  the 
defendant  Is  charged  is  as  ftdlows,  to  wit: 

"Plaintiff  alleges  that  be  sustained  said  in- 
juries Boleiy  by  reason  of  the  negligence  and 
carelessness  of  defendant  and  its  employes  hav- 
ing the  management  and  control  of  said  car  at 
said  time;  that  plaintiff  is  unable,  for  lack  of 
knowledge,  to  definitely  specify  said  negligence 
and  carelessness,  or  to  specify  definitely'  the 
cause  of  said  explosion ;  that  plaintiff  is  in- 
formed and  believes,  and  upon  soch  informa- 
tion and  belief  alleges,  that  defendant  negli- 
gently and  carelessly  provided,  operated,  and 
caused  to  be  operated  said  car  at  said  time  when 
the  controller,  machinery,  appliances,  and  parts 
of  said  car  connected  with  and  used  in  the  oper- 
ation and  control  of  the  motive  power  thereof 
were  oat  of  repair  and  insecure  and  in  a  defec- 
tive condition,  and  that  by  reason  thereof  said 
car  was  dangerous  and  unsafe  for  the  trans- 
portation of  plaintiff  as  a  passenger  at  sa^ 
time;  that  plaintiff  is.  for  lack  of  knowledge, 
unable  to  specify  more  fully  than  as  above  stat- 
ed the  insecure,  unsafe,  dangerous,  and  defec- 
tive condition  of  said  car,  its  machinery,  ap- 
pliances, apparatus,  and  parts  aforesaid.  And 
plaintter  further  alleges  that,  while  said  car  and 
its  controller,  machinery,  appliances,  appara- 
tus, and  parts  aforesaid  were  insecure  and  in 
said  dangerous,  unsafe,  and  defective  condition, 
the  employes  of  defendant  operating  said  car 
so  carelessly  and  negligently  operated  the  same 
as  that  in  consequence  of  the  aforesaid  defective 
condition  of  said  controller,  machinery,  appli- 
ances, apparatus,  and  parts  of  said  car,  and 
the  careless  and  negl^ent  manner  in  which  the 
same  was  operated  by  the  employte  dt  defend- 
ant at  said  time,  there  was  an  explosion  of  the 
controller  or  some  other  part  of  the  apparatus 
of  aaid  ear  unknown  to  ^intUf,  which  caused 
said  car  to  become  filled  with  smoke  and  flames : 
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that  plaintiff  Is  unable,  for  lack  of  knowledge 
thereof,  to  more  definitMT  allege  the  negligence 
or  carelessneas  of  the  said  employ^  in  operating 
said  car.'' 

The  complaint  was  not  questioned.  The 
defendant,  however,  denied  negligence,  plead- 
ed contributory  negligence,  and  that  the  ex- 
plosion was  cansed  by  a  bolt  or  flash  of 
lightning  at  the  time  coming  In  contact  with 
the  controller  box  located  in  the  front  ves- 
tibule of  the  cftr,  causing  the  me(^nl3m 
thereof  to  catch  fire.  By  replication  the 
pinintiff  denied  the  material  allegations  of 
the  answer,  and  alleged  that  the  car  was  not 
equipped  with  sufficient  and  proper  applianc- 
es for  the  purpose  of  arresting  lightning,  and 
If  the  car  was  struck  by  lightning.  It  was 
by  reason  of  the  negligence  of  the  defendant 

At  the  close  of  the  evidence  defendant 
moved  for  an  Instructed  verdict,  which  was 
refused,  and  this  action  of  the  court  Is  pre- 
sented as  the  first  ground  for  reversaL  The 
claim  Is  that  plaintiff  did  not  prove  the  spe- 
cific n^Ugence  alleged,  and  that  a  prima  facie 
case  for  plaintiff  may  not  arise  under  the 
doctrine  of  res  Ipsa  loquitur.  The  basis  of 
this  contention  is  threefold:  First,  that  hav- 
ing alleged  a  case  of  specific  negligence,  plain- 
tiff thereby  abandoned  the  right  to  the  pre- 
sumption arising  from  the  rule  by  voluntarily 
taking  upon  himself  the  burden  of  proving 
the  particular  negligence  charged ;  second, 
that  the  maxim  may  not  be  applied  to  a  case 
growing  out  of  the  use  of  ctMnpllcated  ma- 
chinery such  as  that  here  InvolTed;  and, 
third,  that  the  evidence  was  tnsufflclent  to 
carry  the  case  to  the  jury. 

(1-4]  We  think  plaintiff  has  pleaded  neg- 
ligence both  generally  and  spedflcally,  and, 
if  he  has  proved  either,  haa  established  a 
cause  of  action  against  defendant  The  cause 
of  action  was  the  Injury  sustained  by  plain- 
tiff through  the  negligence  of  defendant  and 
whether  the  former  charged  such  negligence 
spedflc&lly,  generally,  or  both,  Is  Immaterial 
when,  as  here,  the  mannw  of  pleading  was 
not  qnestioned  by  defendant  Had  plalnUff 
in  one  count  allied  negligence  generally  as 
the  cause  of  his  injury  it  la  clear  that  he 
could  rely  upon  the  maxim  to  establish  it 
It  is  equally  certain  that,  had  be,  In  a  differ- 
ent count,  aet  forth  his  cause  of  action  by  al- 
legations of  specific  negligence,  be  could  rely 
upon  any  pertinent  evidence  to  establish  the 
same.  Colorado  &  Southern  Railway  Co.  v. 
Jenkins,  26  Colo.  App.  34S,  138  Pac.  437.  The 
legal  presumption,  when  applicable,  is  condi- 
tioned on  the  absence  of  other  evidrace  of 
negllgfflic^  not  on  tbe  absence  of  avermenta 
'of  negllgmce  In  the  complaint,  and  a  party 
may  rely  upon  It,  even  tboni^  his  pleading 
states  the  facta  of  tbe  negligence  of  whldi 
•complaint  Is  made,  if  sucb  focts  are  the  ones 
whl^  the  legal  inforenctt  of  negligence  tends 
to  establlflb.  Walters,  by  Guardian  Ad  Utem. 
V.  Seattle  B.  &  S.  By.  Co.,  48  Wash.  233,  93 
Faa  410,  24  L.  R.  A.  (N.  8.)  78S,  and  cases 
«ited  In  tbe  note  thereto  approving  this  view, 


The  presumption  is  simply  a  role  dispensing 
with  actual  evidence  In  the  flnt  instance,  and 
applies  where  tliedrcumstance8,iinesplalnea, 
point  to  negligence  and  would  JnsUty  an  ln< 
fermoe  thereof.  Kansas  ^dflc  By.  Go.  t. 
Miller,  2  Colo.  442,  457,  468. 

[I]  Therefore  nnder  genend  aOegatlona  of 
negligence  tbe  ap[Alcatl<Hi  of  tM  maxim 
would  necessarily  reqidre  a  defendant  to 
come  forward  with  snfflctent  proof  to  om- 
come  tbe  presumptlai  by  showing  a  state  of 
facts  from  which  tbe  Jnry  would  not  be  Justi- 
fied in  inferring  that  any  n^ligoue  oi  the 
defendant  caused  tbe  accident  tnm  wbldb 
the  Injury  resulted ;  wbUe  under  allegations 
of  spedflc  negligence  only  tbe  burden  of  de- 
fendant would  be  dlscdiarged  when  from  all 
the  evldenoe  tbe  Jury  would  not  be  warranted 
In  finding  that  tbe  accident  causing  the  In- 
juiy  was  due  to  tbe  specific  negligence  al- 
leged. EIuBka  T.  Teomans,  64  Wash.  485, 
103  Pa&  819, 132  Am.  St  Rep.  1121;  Dearden 
V.  San  Pedro,  L  A.  &  S.  U  B.  Co.,  88  Ulab, 
147,  03  Pac.  271. 

Tbe  allegationfl  of  gowal  and  spedflc  neg- 
ligence were  in  no  wise  Inctmslstent,  and 
proof  of  the  Bpedflc  negUgenee  alleged  wonld 
In  no  sense  be  adverse  to  tbe  presumption 
arising  from  tbe  facta  of  tbe  aeddent,  but 
entirely  consistent  tberewltb. 

[•]  The  contention  of  plaintiff  In  error  tbat 
tbe  complicated  diaraeter  of  the  machinery 
Involved  endudes  tbe  application  of  tbe  doe- 
trine  of  res  Ipsa  loquitur  does  not  meet  our 
approval  The  case  of  Beebe  v.  St.  Louis 
Transit  Co.,  206  Mo.  410,  103  &  W.  1010.  12 
L.  B.  A.  (N.  S.)  760,  cited  In  support  of  ttie 
contention,  is  not  In  point  In  that  case  the 
plaintiff,  the  Injured  party,  was  the  semnt 
of  the  defendant  and  In  actual  control  of  the 
mechanism  in  which  the  explosion  causing 
the  Injury  occurred.  An  mtlrely  different 
situation  arises  where,  as  here,  the  injured 
party  was  a  passenger  upon  the  car  a 
common  carrier,  and  sncb  Injury  was  oc- 
casioned by  an  explosion  of  nnnsual  severity 
and  character  in  machinery  wholly  wltbin 
the  control  of  the'  carrier.  The  following 
cases  are  directly  In  point:  Chicago  Union 
T.  Co.  V.  Newmiller.  116  HI.  App.  625,  af- 
firmed in  215  III.  383,  74  N.  E.  410;  Flre- 
baugh  V.  Seattle  B.  Co..  40  Wash.  668,  82  Pac. 
095.  2  L.  B.  A.  (N.  S.)  836,  111  Am.  St  Bep. 
990. 

[7.  8]  In  the  Instant  case  there  was  a  con- 
tract relation  between  the  parties,  with  the 
resulting  duty  of  the  carrier  to  eurdse  the 
bigbest  degree  of  practicable  care  and  skill 
to  transport  the  plaintiff  safely.  The  rule 
requiting  audi  degree  of  care  would  be  of 
Uttle  value  If  It  were  not  enforced  in  Judicial 
admlnlstmtlon  by  a  correlative  rule  of  evi- 
dence, l^eai^calloaof  tbelattwmletoa 
glvMi  case  Is  simply  a  matter  of  conmum 
anise.  It  may,  and  usually  does,  apply  vrtiere 
an  unusual  <a  unopected  aoddent  haivena 
caused  by  machinery  under  the  exclusive 


Digitized  by  Google 


Oailfcl  COLOBADO  BFBmOB  ft  INTERURBAN  RT.  00.      BEEBB  fi75 


mazLagement  or  control  of  a  defendant  Un- 
der such  drcumstanceH  me  accident  speaks 
for  Itself,  and  creates  a  presumption  of  de- 
fendant's negligence.  It  Is  not  alone  the  In- 
Jury,  however,  but  the  manner  and  circum- 
stances thereof,  that  give  rise  to  the  presumi>- 
tlon.  In  such  cases  the  res  Includes  the  at- 
tending circumstances,  and  the  application  of 
the  rule  of  res  Ipsa  loquitur  Inrolves  prin- 
cipally the  question  and  sufficiency  of  cir- 
cumstantial evidence  to  justify  the  jury  in 
Inferring  the  existence  of  the  principal  fact 
at  issue — the  defendant's  negligence. 

[I]  The  doctrine  does  not  disx>ense  with 
the  necessity  that  the  plaintiff  prove  the  fact 
of  negligence,  hut  Is  Itself  a  mode  of  proving 
negligence,  and  is  therefore  evidence.  Lyles 
v.  Brannon  Car  Co.,  140  N.  C.  25,  52  S.  E.  233. 
It  simply  carries  the  case  to  the  jury  permit- 
ting it  to  infer  negligence  and  find  on  all 
the  evidence  whether  plaintiff  has  sostaincd 
the  burden  of  proof.  Ross  v.  Cotton  Mills, 
140  N.  0.  116,  52  S.  E.  121,  1  I*  R.  A.  (N.  S.) 
298.  In  the  case  at  bar  there  can  be  no  ques- 
tion that  the  physical  facts  surrounding  the 
accident  were  such  as  to  create  a  reasonable 
probability  that  the  accident  was  the  result 
of  defendant's  negligence.  When  plalntitt 
showed  the  physical  act  of  an  explosion  In 
the  controller  and  the  relation  of  defendant 
to  that  Instrument,  the  conclusion  that  negli- 
gence superinduced  that  accident  followed  as 
a  legitimate  deduction  of  fact,  and  the  plain- 
tiff, notwithstanding  defendant's  attempted 
ezcnlpatlon,  was  not  under  the  necessity  of 
showing  the  particular  negligence  that  pro- 
duced the  explosion  In  order  to  carry  the  case 
to  the  jury.  As  said  In  Cook  v.  Newhall, 
213  Mass.  802,  39S,  101  N.  E.  72,  73: 

"The  whole  body  of  the  evidence  may  be  auch 
that  no  particular  nesHgence  can  be  found,  and 
yet  the  accident  may  indicate  eome  negligence, 
the  details  of  which  cannot  be  ascertamed." 

And  in  Gassady  v.  Old  Colony  St  By. 
Co.,  184  Mass.  156,  163.  68  N.  E.  10,  12  (63 
L.  B.  A.  285)  it  Is  said: 

•  *  If  at  the  dose  of  the  evidence  the 
cause  does  not  clearly  appear,  or  if  there  is  a 
dispute  as  to  what  it  is,  then  it  Ib  open  to  tbe 
plaintiff  to  argiie  upon  the  whole  evidence,  and 
the  jury  are  justified  in  relying  upon  a  pre- 
sumption, anless  they  are  satiafied  that  the 
cause  baa  been  shown  to  be  inconsistent  with 
it  An  unsuccessful  attempt  to  prove  by  direct 
evidence  the  precise  cause  does  not  estop  the 
plaintiff  from  relying  upon  the  presamptions 
applicable  to  it** 

To  the  same  effect  Is  Snlllvan  t.  Rowe  et 
al.,  104  Mass.  500,  80  N.  E.  459. 

[1 0]  No  one  claims  that  the  defendant  was 
under  tbe  necessity  of  showing  the  actual 
cause  of  the  accident.  It  could  escape  lia- 
bility by  showing  that  through  no  fault  of 
It  did  the  accident  occur.  The  true  rule  is 
tersely  stated  in  Gleeson  v.  Virginia  M.  R. 
R.  Co.,  140  U.  S.  485,  at  page  444,  11  Sup. 
Ct.  85»,  862  ^  li.  Ed.  458),  where  Mr.  Jus- 
tice lajMx,  ipeeUnc  for  that  high  court, 
says: 


"The  law  la  that  the  idaintlff  most  show 
ne^genee  io  tbe  defendant  This  is  done  pri- 
ma facie  b;  showing,  if  the  plaintiff  be  a  pas- 
aenger,  that  the  accident  occurred.  If  that 
accident  was  in  fact  the  resalt  of  causes  beyond 
the  defendant's  responsibility,  or  of  the  act  of 
God,  it  is  still  none  tbe  less  true  that  the  ^ain- 
tiff  has  made  out  his  prima  facie  case.  When 
he  proves  the  occurrence  of  the  accident  the 
defendant  must  answer  that  case  from  all  the 
circumetances  of  exculpation,  whether  discloacd 
by  tbe  one  party  or  the  other.  They  are  its 
matter  of  defense.  And  It  is  for  the  jury  to 
say,  in  the  light  of  all  the  testimony,  and  under 
the  instructions  of  the  court,  whether  the  rela- 
tion of  cause  and  effect  did  exist,  as  daimed  by 
the  defense,  between  tbe  accident  and  tbe  al- 
leged exonerating  drcumatances." 

[11,12]  Of  ;»ur8e,  a  case  may  arise  where 
the  court  should  peremptorily  instruct  the- 
jury  to  find  for  the  defendant  or  to  nonsuit 
the  plaintiff,  and  it  It  did  not  do  so  It 
would  be  error.  Such  would  be  true  where- 
tlie  plaintUTs  own  evidence  shows  that  Qie 
accident  was  due  to  a  cause  beyond  the 
control  of  tbe  defendant,  as  the  presence  of 
vis  major  or  Uie  ac(  of  a  stranger  or  his 
own  contributory  negllgeuc&  It  would  be 
equally  true  where  from  the  undisputed  evi- 
dence of  the  entire  case  but  one  conclusion 
would  be  Justified.  The  question  ot  negli- 
gence would  then  become  a  matter  of  law 
to  be  determined  bty  the  .  court  and  such  i» 
the  case  of  D.  &  B.  O.  B.  R.  Co.  t.  Andrews, 
11  Colo.  Ak>.  204,  63  Fac.  518,  and  Pnllmau, 
etc.,  Ca  T.  Freudoisteln,  S  Colo.  App.  640, 
34  Pac.  678.  In  the  former  case  the  undis- 
puted evidence  showed  that  the  cause  of  the 
accident  was  vis  major,  to  wft,  a  snowslide 
in  territory  where  snowsUdee  had  not  occur- 
red before;  and  in  Vbe  latter  case  an  over- 
coat was  lost  In  a  Pullman  car  occupied  at 
tbe  time  by  several  paasoigers  and  in  dutrge 
of  a  porter,  and  It  was  tadd  that  the  simple 
fact  of  the  disappearance  of  the  overcoat 
did  not  rendw  the  company  llaUe.  In  that 
case  the  facts  of  the  loss  of  the  overcoat — 
tlie  passengers  on  the  train  having  access. 
I  thereto  as  well  as  tbe  servant  of  the  defend- 
ant— were  not  of  such  an  unusual  nature  as 
to  justify  the  inference  that  such  loss  was- 
due  to  negligence  on  the  part  of  the  master. 
Clearly  neither  of  these  cases  are  applica- 
ble to  the  facts  of  tbls  case.  Other  cases 
relied  upon  in  support  of  the  contention  that 
tbe  case  should  not  have  been  submitted  to- 
the  jury  are  equally  irrelevant.  In  fact, 
Omaha  Street  Ry.  Co.  v.  Boesen,  74  Neb. 
764.  105  N.  W.  303,  4  Ia  B.  A.  (N.  S.)  122,. 
while  stating  that: 

"When  the  proof  of  such  accident  (where  the 
doctrine  of  res  ipsa  loquitur  applies)  Is  met  by 

firoof  of  other  facts  and  circumstances  makink 
t  etjtially  probable  that  it  was  the  result  of 
causes  wholly  beyond  the  control  of  tbe  de- 
fendant, and  which  no  human  skill  and  fore- 
aigbt  could  have  guarded  against  or  prevented, 
one  probability  offsets  the  other,  and  the  af- 
firmative of  the  issue,  in  the  ^baenca  of  other 
evidence  tending  to  establish  It,  stands.  Just- 
as  it  Btood  at  the  beginning  of  the  controversy,, 
not  proved" 
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— uevertheleSB  holds  that  whether  BUch  xoat- 
ters  have  been  established  muBt  be  determin- 
ed by  the  jury.  74  Neb.  766,  768.  105  N.  W. 
304,  4  L.  B.  A.  (N.  S.)  122.  The  above  lan- 
guage from  that  oplDlon  was  npoo  the  cor- 
rectness of  an  Instruction  that: 

"It  devolved  upon  the  defendant  to  show  by 
a  preponderance  of  the  evidence  that  the  in- 
juries were  not  due  in  any  degree  to  a  failure 
on  the  part  of  tbe  defendant  to  exercise  the ; 
utmost  care,  diligence,  and  foresight  for  the  | 
safety  of  its  passengers." 

And  It  was  very  properly  held  that  the  In- 1 
struetion  placed  a  greater  burden  upon  the  I 
defendant  than  tbe  law  imposed,  as  It  de- 
volved upon  plaintiff  to  establish  his  case 
by  a  preponderance  of  the  evidence.   74  Neb. 
706,  lOj  N.   W.  304,  4  U  R.  A.   (N.  S.) 
122,  supra.    The  defendant,  however,  had 
"asked  the  [trial]  court  to  instruct  the  Jury 
to  the  effect  that,  although  they  found  that 
the  car  was  derailed,  yet  If  they  found  that 
at  the  time  and  place  of  the  accident  tbe 
car  and  track  were  In  good  order  aud  condi- 
tion, and  without  defect  or  Imperfection, 
the  presumption  arising  from  the  derailment  i 
of  the  car  would  be  thereby  overcome,"  and 
the  appellate  tribunal  (74  Neb.  on  page  768,  { 
106  N.  W.  304,  4  L.  R.  A.  {S.  S.]  122)  said: 

"It  was  not  error  to  refuse  this  instruction, 
because  it  ignores  the  inference  of  negligence 
in  the  operation  of  tbe  car  wbit^  tbe  jury 
might  legitimately  draw  from  the  fact  of  de- 
railment.^' 

In  Gobs  v.  Northern  Padflc  Ry.  Co^  48 
Or.  439,  441,  87  Pac.  149,  150: 

The  case  "made  out  by  tbe  testimony  of  tbe 
plaintiff  and  all  the  other  witnesses  was  simply 
tli«  sudden  closing  of  a  car  door,  (he  fastenings 
of  which  wwe  in  good  repair,  on  a  train  moving 
at  the  uBoml  rate  of  speed,  and  without  any 
proof  that  It  was  due  to  the  negligence  of  tbe 
defendant  or  of  any  facts  from  which  an  infer- 
ence of  negligence  conld  be  drawn." 

The  court  points  out  tliat  ordinarily  the 
mere  fact  of  an  accident  does  not  per  ae 
raise  a  presumption  of  negligence,  but  often 
negligence  may  be  Implied  from  the  facts 
and  drcnmstances  dlsdosed,  and  continaefl: 

"Thus,  where  the  evidence  shows  that  tlie 
defendant  had  tbe  exclusive  management  and 
control  of  the  thing  which  caused  the  injury, 
or  where  it  appears  that  the  accident  occurred 
through  some  defect  In  the  vehicle,  machinery, 
roadbed,  or  appliances,  the  <droumBtancefl_,  If 
unexplained,  may  be  sufficient  to  justi^  a  jury 
in  drawing  the  inference  of  negligence,  under 
the  nile  of  res  ipsa  loquitur.  •  •  •  But  in 
nearly,  if  not  quite,  every  case  that  has  come 
under  our  notice  in  which  tbe  role  baa  been 
applied,  it  appeared  either  that  the  thing  caus- 
ing tbe  injury  was  under  tbe  exclusive  control 
of  the  defendant,  or  that  the  injury  resulted 
from  the  breaking  of  machinery,  the  derailment 
of  cars,  or  something  improper  or  unsafe  in 
the  appliances  or  the  conduct  of  the  business; 
in  other  words,  that  It  was  not  the  injury 
alone  from  which  the  negligence  was  presumed, 
but  the  manner  and  circumstances  under  which 
it  occurred,  which  justified  the  application  of 
the  maiim. 

It  is  then  said  that: 

"Tbe  car  door  which  caused  the  injury  to  the 
plaintifr  wsb  not  under  tbe  exdusive  control  of 
the  defendant^  bnt  was  being  constautly  used 
by  passengers  boarding  and  alighting  from  tha 


train  and  In  going  from  one  car  to  another,  and 
there  is  no  evidence  that  it  was  or  hod  been 

opened  or  fastened  by  the  defendant's  em* 

ploySs,  and  not  by  a  passenger." 

The  evidence  would  warrant  but  one  con- 
clusion, the  failure  of  the  plaintiff  to  supply 
the  burden  of  proof.  The  attending  drcum- 
stances  which  were  a  part  of  the  res  ex- 
onerated the  defendant  of  the  charge  of  neg- 
ligence. 

Green  v.  Urban  Contracting  &  Heating  Co., 
106  App.  Dlv.  460,  94  N.  T.  Supp.  743,  is 
equally  inapplicable.  The  machinery  of  an 
elevator  was  in  fwrfect  order,  and  a  tenant 
of  the  building  on  c<nalng  to  work  in  the 
morning  found  the  elevator  standing  at  a 
floor,  with  tbe  door  open,  and,  while  waiting 
for  the  operator  to  arrive,  he  stood  partly 
on  the  elevator  and  partly  on  the  floor,  talk- 
ing to  iwrsons  In  tbe  elevator,  and  for  some 
unaccountable  reason  the  elevator  started, 
whereby  he  was  killed.  It  Is  pointed  out  in 
the  opinion  that  there  was  no  Invitation  to 
the  party  bUled  to  place  In  the  posi- 

tion of  danger  and  that: 

"In  the  absence  of  the  elevator  boy,  these 
men  [the  deceased  and  bis  associates  to  whom 
he  was  talking]  had  no  business  in  tbe  elevator. 
It  stood  there  empty,  without  any  one  In  con- 
trol of  it,  and  was  not  in  a  condition  for  use.** 

And  further,  on  page  464  of  106  App.  mv^ 
on  page  746  of  94  N.  Y.  Supp.,  it  Is  said: 

"The  elevator  boy  at  the  time  had  gone  down 
into  the  cellar,  and  was  preparing  for  his  day's 
work.  The  elevator  had  not  been  used  on  this 
morning.  No  one  had  been  invited  on  this 
morning  to  use  it;  and,  until  the  boy  whose  duty 
it  was  to  operate  tbe  elevator  had  arrived  and 
taken  charge  of  it.  It  was  not  in  a  condition  to 
be  used." 

The  holding  Is  (106  App.  XMv.  466,  94  N.  Z. 
Supp.  747)  that: 

♦  •  The  plaintUTs  intesUte  was  guilty 
of  contributory  negligence,  as  a  matter  of  law, 
in  placing  himself  in  this  position,  with  one 
foot  upon  the  elevator  and  the  other  on  tbe 
floor  of  the  building,  when  there  waa  no  one  in 
charge  of  the  elevator,  and  wm»  hia  negligence 
that  cansed  tbs  injury.'* 

In  Steams  t.  Ontario  Splxming  Co.,  184 
Pa.  619,  89  Aa  292,  89  U  B.  A.  842.  63  Am. 
St  Rep.  807,  after  stating  that  no  contractual 
relation  existed  between  the  party  injured 
and  the  def aidant  or  Its  ao-vants,  it  la  aald 
(184  Pa.  on  page  B23,  89  AtL  292,  39  U  B.  A. 
S42,  63  Am.  St.  Bep.  807): 

"It  Is  therefore  unnecessary  in  this  case  to 
consider  whether  proof  of  the  accident  and  its 
attending  circumstances  was  sufficient  to  put 
the  defendant  to  its  defense;  for,  if  any  pre- 
Bumpti<m  of  negligence  liad  been  raised  by  the 
prevlouB  testimony,  it  waa  a  presumption  of 
fact  only,  and  was  entirely  rebutted  by  the  tes- 
timony of  Glonent,  the  defendant's  employ^, 
who  waa  the  last  witness  called  by  the  plain- 
tiff." 

Thus  the  plaintiff  in  bis  own  case  showed 
the  nonliability  ot  tbe  defendant  Clearly, 
then,  this  case  does  not  support  the  proposi- 
tion for  which  it  is  dted.  On  the  contrary, 
the  true  role  la  recognlaed  and  iWUed  in 
that  state  aa  shown  In  McCafferty  t.  Kail- 
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road  Co.,  193  Pa.  839,  344.  44  Atl.  435  (74 
Am.  St.  B^.  090),  where  It  Is  said: 

*Trhis  presumption,  haying  pnce  ariaes,  re- 
mained imtS  overcom*  by  conntervailin;  proof. 
Tybether  it  was  bo  OT«rcome  was  a  question  of 
fact  for  the  jory.  It  had  the  same  effect  in 
■shifting  the  burden  of  prgof  that  affirmatlTe 
«ndence  of  negligence  would  have  had.  Penna. 
B.  Co.  T.  MUer,  87  Pa.  395;  Penna.  B.  Co.  v. 
Weiss,  87  Pa.  447;  Spear  t.  P.,  W.  &  B.  a  R. 
Co..  110  Pa.  61  112  AU.  824].  In  Railroad  Co. 
T.  Weiss,  supra,  it  was  aaid:  The  presumption 
of  fact  in  law  which  carries  a  case  to  the  jury 
neceSMrily  leaves  them  in  possession  of  the 
ease,  and  although  the  evidence  to  rebut  tbs 
presumption  may  be  very  strong,  yet  it  is  a 
naatter  for  the  jury,  and  not  for  the  court* 

[It]  SweeiMy  T.  SWllKffi  Ook,  1B8  Amt.  Dlv. 
44B,  148  K.  Y.  Sovp.  636^  does  not  dlacou  the 
anestloii  u  to  whedier  the  came  sbonld  be 
submitted  to  tbe  ^ury,  bat  ctearly  implteB 
that  It  Bbonld.  The  in  the  optn* 

icm  la  upon  the  qneetion  of  a  nqneited  In* 
•troctloD  on  the  part  of -the  defendant  to  the 
effect  that  it  was  not  Incnmbent  upon  It  to 
abow  the  actual  cause  ot  the  aeddsnt.  An- 
other case  dted  upon  this  point  Is  Tnttle  v. 
a,  B.  I.  A  P.  B.  Co.,  48  Iowa,  286,  which  Is 
Uke  tiharactn,  turning  sol^  upon  an  tn- 
stmctlon  given  that  placed  a  greater  burden 
npm  the  defendant  than  the  law  jostlfled. 
To  review  othw  cases  Is  umKceesary.  We 
are  quite  certain  that  the  weight  of  authori- 
ty Is  that,  where  a  passooger,  who  Is  himself 
wlOiout  fault.  Is  Injured  upon  the  cars  of 
dther  a  steam  railroad  or  a  street  railway, 
by  the  failure  to  properly  discharge  Its  tan^ 
tlons  by  any  of  tiiose  Instrumnttalltles  vhlcA 
tbe  carrier  Is  boond  to  sniqply.  or  whldi  Is 
the  result  of  a  failure  in  any  respect  ot  Its 
means  of  tramiportatlon,  or  the  conduct  of 
its  servants  In  connection  therewith,  a  pre- 
sumption of  negligence  arises  as  against  the 
carrier;  uid  If  upon  the  whc^  evidence  In 
the  case  different  minds  mlg^t  &lrly  and 
honestly  reach  dlfterent  condustons  respect- 
ing tbe  negligence  of  the  carrier,  a  court  may 
not  lawfully  end  the  case,  but  should  permit 
the  Jury,  under  proper  instructions,  to  pass 
Upon  the  qnestlon  of  liability.  We  are  equal- 
ly certain  that  the  case  at  bar  comes  within 
this  rule.  It  was  not  established  by  undis- 
puted evidence  that  the  explosion  in  the  con- 
troller was  caused  by  lightning,  but  only  that 
th^  was  a  probability  that  it  was  so  caus- 
ed. In  fact,  the  evidence  is  in  conflict  as  to 
whether  or  not  there  was  any  flash  of  light- 
ning at  the  time  of  or  Immediately  preceding 
the  explosion.  Several  witnesses  testified 
that  there  was  no  lightning  at  the  tine; 
and  there  was  evidence  tending  to  show  that 
overfeeding  of  the  controller  by  tbe  motor- 
maUf  as  well  as  defects  in  the  attachment 
and  appliance  of  tbe  car  and  lightning  ar- 
rester, might  produce  just  such  an  explosion 
as  that  which  occurred. 

[14, 1i]  There  was  no  attempt  made  to 
prove  that  the  motorman  who  had  charge  of 
the  car  at  the  time  ot  the  accident  was  a 
skillful  or  even  competent  man,  or  that  he 
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had  not  overfed  the  controller.  It  is  claimed 
that  because  the  evidence  showed  that  the 
motorman  had  been  employed  by  defendant 
as  a  motorman  for  16  years,  and  that  be  said 
that  when  he  saw  the  lightning  coming  di- 
rect for  him  be  did  not  speed  up,  but  was  al- 
ready under  full  headway,  it  was  conclusive- 
ly established,  by  undisputed  evidence,  that 
he  was  qualified  and  competent,  and  in  no 
wise  negligent  at  the  particular  time,  and 
could  not  have  suddenly  overfed  the  con- 
troller. The  facts  do  not  warrant  tbe  con- 
clusion. On  the  contrary.  It  is  common 
knowledge  that  competent  and  experienced 
motormen,  engineers,  and  drivers  of  cars  are 
at  times  negligent,  and  that  going  at  "full 
headway"  by  electric  car  in  no  sense  estab- 
lished the  fact  that  there  could  not  be  a 
sudden  overfeeding  of  the  controller.  Fur- 
thermore, the  motorman's  competency  and 
freedom  from  negligence  could  not  be  es- 
tablished, either  by  himself  or  by  other  wit- 
nesses called  for  that  express  purpose.  That 
which  he  did  or  did  not  do  in  the  premises 
could  be  accepted  In  evidence,  and  therefrom 
the  jury,  and  it  only,  was  competent  to  find 
the  truth  in  relation  to  the  matter.  The  law 
which  controls  upon  tills  feature  of  the  case 
Is  stated  in  an  opinion  of  this  court,  Victor 
V.  Smllanich,  54  Colo.  479,  484, 131  Paa  392, 
395,  In  the  following  language: 

*The  employes  say  they  did  not  leave  them 
[explosive  caps}  there;  and  although  this  tes- 
timony is  not  directly  controverted,  the  jury 
must  have  determined  they  did,  and  the  trial 
judge  has  mled  that  the  evidence  was  sufficient 
to  not  only  submit  ttiis  question  to  tiie  jury,  but 
also  suffideat  to  justify  this  finding  of  fact  by 
them.  It  does  not  always  follow  that  because 
positive  testimony  of  a  witness  is  not  directly 
controverted  that  a  jury  mast  treat  such  evi- 
dence as  true.  A  witness  may  be  contradicted 
by  drcQiDStances,  as  well  as  by  statements  of 
others  contrary  to  bis  own.  In  such  cases  nei- 
ther courts  nor  juries  are  bound  to  r«frain 
from  exercising  their  own  judgment  as  to  tbe 
probative  value  of  his  testimony.'* 

In  the  case  at  bar  the  trial  coort  refused 
to  instruct  a  verdict  In  defendant's  favor  at 
the  dose  of  all  the  evidence.  The  jury  found 
In  plaintiff's  favor,  and  the  court  thereafter, 
upon  motion  for  new  trial,  refused  to  disturb 
that  finding,  and  rendered  jndgm^t  accord- 
ingly. In  the  determination  of  the  amount  or 
degree  of  certainty  that  must  exist  in  the 
evidence  to  substantiate  facts  in  Issue,  appel- 
late tribunals  should  rely  upon  the  judgment 
and  perception  ot  nisi  prlus  judges  and  the 
agencies  whidi  they  employ  to  ascertain  the 
facts. 

[1 B]  It  Is  contended,  however,  that  plaintiff 
was  guilty  of  contributory  n^ligence,  as 
there  was  nothing  in  the  situation  to  make 
a  reasonably  prudent  person  act  as  he  did. 
If  the  plaintiff  acted  unreascxiably,  rashly,  or 
became  frightened  at  trivial  occurrences,  not 
calculated  to  alarm  a  person  of  common 
prudence,  and  thereby  brought  injury  upon 
himself,  the  defendant  Is  not  liable.  These 
questions,  however,  were  submitted  to  the 
jury  for  determination  under  proper  Instnic- 
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tlMig,  and  we  think  there  was  sufficient  eTl- 
dence  to  warrant  the  conduslon  that  plain- 
tiff's condnct  at  the  time  waa  not  unreason- 
able bnt  conformed  to  that  of  ordinarily  care- 
ful men  under  like  circumstances.  Oolo. 
Midland  Ry.  Co.  t.  Bobbins,  30  Colo.  449,  461, 
71  Pac.  371 ;  D.  &  B.  P.  Transit  Co.  v.  Dwyer, 
20  Colo.  132,  36  Pac.  1106;  Chicago  Union 
Trae.  Co.  v.  NewmiUer,  supra. 

[17]  It  Is  claimed  that  there  was  error  in 
the  admission  of  certain  expert  testimony  rel- 
ative to  the  explosion  In  the  controller.  De- 
fendant made  no  objection  to  the  Introduc- 
tion of  this  evidence,  and  the  claim  that  there 
was  error  In  admitting  it  was  first  presented 
to  the  trial  court  in  the  motion  for  new  trial. 
Counsel  are  officers  of  the  court,  and  are 
charged  with  the  duty  of  guarding  It  against 
errors  at  the  trial,  and,  when  they  acquiesce 
In  the  admission  of  evidence,  may  not  be  per- 
mitted, after  verdict,  to  claim  that  such  evi- 
dence was  improperly  admitted  to  the  prej- 
udice of  their  client.  If  objection  had  been 
seasonably  made  to  tlils  evidence,  the  trial 
court  might  have  excluded  or  withdrawn  it 
from  the  Jury.  Keener  v.  WUklnson,  33  Colo. 
44B,  448,  80  Pac.  1043 ;  Holland  v.  People,  30 
Cola  M,  90,  60  Pac.  S19 ;  Cone  v.  Montgom- 
ery, 25  Colo.  277.  68  Pac.  1062. 

It  is  claimed  that  the  undisputed  evidence 
established  the  fact  that  the  cootroUer  was 
an  approved  device,  the  best  in  use  on  street 
railways ;  that  it  had  been  proberly  Inspected 
and  was  In  perfect  ctmditlDD  Immediately 
preceding  the  ezplorion;  that  the  lightning 
arre«terB  in  use  were  of  the  tiest  device 
known,  and  the  defcsidBnt  had  exorcised  the 
highest  iegree  of  care  reasonably  to  be  ex- 
pected from  bnman  vls^lance  and  foresight  In 
view  of  the  diaraettr  at  the  conveyance 
adopted  and  consistent  with  the  practical 
proeecntlonof  itahnslnesa;  and  that  tibe  court 
in  refusing  to  so  Instmct  the  jury  at  the  re- 
quest of  the  defmdant,  and  by  Instmctlona 
allowing  the  Jury  to  paaa  upon  BU<di  qoeg- 
tlona,  committed  error  to  the  pr^i^lce  of  the 
deftaidant  neeessitfttliig  a  reversal  ot  the 
Judgment.  We  thliA  the  record  does  not 
warrant  oar  eoDdemnatlon  of  the  oonrt's 
actlm  In  the  premises.  WtaUe  defmdant^a 
nl^t  foreman,  Bowe^  testiOed  quite  folly 
that  It  was  put  of  his  dnty  to  Inspect  and 
examine  the  controller^  and  detailed  an  ex- 
amination oC  the  one  In  question  on  the  night 
before  the  aoddent,  and  declared  It  In  good 
rendition,  he  nevertheless  stated  speclOeally 
that  It  waa  not  his  bnslneas  to  make  "any 
test  of  the  Insolatton  ot  the  contnAln,''  and 
that  he  did  not 

[II]  Witness  Reld,  Hay  foreman  of  de- 
fendant, testlfled  that  It  was  a  part  of  his 
dnty  to  inspect  and  repair  lightning  arresters 
on  the  cars,  and  that  he  inspected  the  ar- 
rester In  question  the  day  after  the  accident, 
"and  found  that  it  was  in  good  condition," 
without  stating  Uie  things  he  did  in  making 


the  examination.  He  also  said  that  It  had 
not  been  repaired  In  the  meantime.  These 
were  legal  conclusions  only.  He  later  stated 
that  all  laminations  or  inspections  of  the 
arrester  before  the  aoddent  were  made  by 
Alonzo  Henry,  whft  was  not  a  witness  in  the 
CB8&  This  witness  farther  testified  that 
whm  a  lightning  arrester  la  in  perfect  order 
"the  lightning  is  supposed  to  dlsdiarge  itself 
to  the  earth  across  the  gap."  And  an  expert 
witness  for  plaintiff,  fully  qualified,  testlfled 
without  objections  that,  had  lightning  struck 
the  controller,  no  explosion  could  have  re- 
sulted had  the  appliances  been  in  proper  con- 
dition; that  the  explosion  in  question  could 
have  ^beem  caused  by  a  defect  in  the  control- 
ler, or  machinery,  or  appliances,  or  appara- 
tus, or  by  the  motorman  feeding  the  curmt 
too  tasL  Furthermore,  no  claim  la  made  by 
defttidant  that  any  inspecttm  of  this  light- 
ning arrester  occurred  subseqaent  to  Mar<ft 
19, 1914,  until  the  next  day  after  the  happen- 
ing of  the  accident,  vriSxti  was  on  June  19th 
of  the  same  year. 

[II]  We  think  that  under  the  facts  of  the 
case  the  qnestl<His  of  lnQ)ectlMi  or  lack  of  in- 
spectltm  of  the  controller,  the  lightning  ar- 
resters, and  the  Insulations  thereof  prior  to 
the  accident  were  properly  left  to  the  jury. 
Victor  V.  Smilanlch,  supra. 

The  other  objections  argued  have  been 
considered,  but  we  deem  it  unnecessary  to 
discuss  them  here,  as  Uusj  are  clearly  with- 
out merit. 

It  follows  that  the  oplni<m  of  this  court, 
heretofore  entered  herein  should  be  with- 
drawn, and  the  judgmcmt  of  the  trial  court 
afflnned ;  and  it  Is  so  ordered. 

Judgment  afflnned. 

SCKm?. dissenting. 


OBOVEB  V.  OLOTER.   (Nip.  88691) 

(Supreme  Court  of  Colorado.    Nov.  6,  1917. 
Rehearing  Denied  Jan.  7.  19ia) 

1.  fiXBCtrroBS  AHD  ADUINWrSATOBS  «=9426— 
AcnoNS— POWEBS  OF  Aduiribtbator. 
Under  Rev.  St  1908.  |  7140,  empowering 
the  administrator  to  sue  for,  recover,  and  pre- 
serve the  estate,  both  real  and  personal,  the  ad- 
ministrator of  an  estate  otherwise  insolvent  has 
power  to  sue  to  cancel  trust  deeds  made  by  the 
oecessed  and  not  recorded  until  after  bit  death. 
3.  Desctut  awd  Dzstbibution  «=»8— Execu- 

TDBS  ANO  Admin  ISTBATOB8  4=»181,  182  — 

"Widow's  Aux)wanob" — Chabacteb. 
A  widow's  allowance  is  not  an  interest  In  the 
estate  and  does  not  pass  by  descent,  but  is  a 
preferred  claim  to  be  paid  out  of  the  personal 
property,  or,  It  that  is  insufficient,  out  of  the 
lands. 

3.  HUBBAnD  AHD  Win  «=36(31  —  BlOHTB  OF 

Wife— Fbauduunt  Tbust  i>bed. 
Where  deceased  made  a  trust  deed  of  land 
to  his  son  by  a  former  marriage,  leaving  the  wife 
without  any  interest  in  his  estate  and  witboat 
money  to  pay  funeral  expenses,  but  the  deed  was 
not  recorded,  and  the  husband  retained  domiuioD 


>For  otber  estM      samt  topia  and  KST-NUHBEB  in  all  Ksr-Nnmbared  Dlgwts  and  laAnas 


Digitized  by 


Google 


CoIoO 


679 


until  his  deatk.  then  wu  a  fraud  on  die  il^ts 
of  the  wife,  aaa  the  deed  win  be  wt  aside. 

BaUey,  J.,  dissenting. 

Error  to  District  Court,  City  and  Coun- 
ty of  Denver ;  H.  S.  Class,  Judge. 

Action  by  Edward  h.  Clover,  as  adminis- 
trator of  Charles  F.  Grover,  deceased,  against 
Charles  Glenn  Orover.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

O.  A.  Krdmap,  of  Denver,  for  plaintiff  In 
errw.  Mary  F.  Lathrop  and  Harry  F.  An- 
derson, both  of  Denver,  tor  defendant  In 
error. 

SCOTT,  J.  The  onDplalnt  In  this  caw  was 
by  the  administrator  of  the  estate  of  Charles 
F.  Grover,  deceased.  It  alleged  allowance  by 
the  county  court  of  claims  against  the  estate 
for  funeral  expenses,  and  a  claim  by  the  wid- 
ow for  a  widow's  allowance^  and  that  the 
administrator  has  no  funds  In  his  possession 
or  under  his  control  to  pay  such  claims,  or 
any  of  them,  or  tbe  necessary  expenses  of 
adminlstratloQ ;  that  tn  his  lifetime  tbe  de- 
ceased had  executed  a  deed  <tf  conveyance  to 
one  Elizabeth  M.  Fowler  fbr  certain  real 
estate,  in  tmst  for  the  use  and  benefit  of  his 
son,  Charles  O.  Grover.  The  condition  of  the 
trust,  recited  in  the  deed,  Is  as  follows: 

"That  all  the  rents.  Income,  and  profit  of  the 
said  property,  as  the  same  accroe  after  deduct- 
ing taxes  and  other  proper  expenses,  be  paid  to 
me  during  my  natural  life,  and  upon  my  death 
the  said  trnst  shall  thereupon  at  once  cease  and 
determine  and  the  said  premises  hereby  conveyed 
shall  thereupon  become  vested  In  my  son,  Charles 
Glenn  Grover,  and  I  dirtet  that  a  deed  so  con- 
veying the  same  to  him  shall  at  once  by  said 
trustee  be  made,  executed  and  delivered  to  my 
said  son.  In  the  event  of  the  death  of  said  trus- 
tee before  my  decease,  then  I  name  and  appoint 
John  Howard  Fowler,  her  son,  as  trustee  and 
successor  In  trust,  subject  to  the  terms  and  con- 
ditions of  this  deed." 

The  deed  was  executed  on  the  17th  day  of 
January,  1911.  The  decedent  died  on  April 
IT,  1912.  It  Is  further  alleged  that  the  de- 
ceased continued  In  possession  of  the  premis- 
es, using  and  claiming  same  as  his  own,  and 
received  the  rents  and  profits  therefrom,  nn> 
til  the  time  of  his  death,  and  that  the  trustee 
did  not  exeardse  or  attempt  to  exercise  con- 
trol of  the  premises,  and  did  not  obtain  or 
attempt  to  obtain  possession  thereof  during 
the  lifetime  of  the  deceased,  and  that  the 
widow  of  tbe  deceased  was  without  knowl> 
edge  of  the  execution  of  said  deed,  until 
after  the  death  of  her  husband.  Further, 
that,  after  tbe  death  of  the  grantor,  the 
trustee.  Fowler,  executed  a  deed  for  the 
premises  to  Charles  G.  Grover  as  directed  by 
the  trust  deed,  but  that  the  deed  of  trust  was 
not  recorded  until  after  the  death  of  the 
grantor.  These  allegatlcms  were  sustained 
by  the  proof.  The  prayer  was  for  the  can- 
cellation of  both  deeds,  and  that  the  title  be 
declared  to  be  In  the  estate  of  deceased.  The 
trial  court  found  generally  for  the  plaintiff 
and  rendered  judgment  accordingly. 

Many  Interesting  questions  are  raised  and 


discussed  in  the  briefs,  but  It  is  not  necessary 
to  consider  any  of  these  aadde  from  two,  viz. : 
Was  the  administrator  authorized  to  InsUtute 
the  suit?  and.  Is  the  deed  void  as  against 
lawful  claims  against  the  estate? 

[1]  Without  discussion,  section  7140,  Rev. 
Stat  1908,  must  be  held  to  confer  suflSclent 
authority  upcm  the  administrator  to  bring  the 
action.  Indeed,  the  section  expressly  con- 
fers the  power  upon  the  administrator,  and 
makes  it  his  duty  to  "sue  for,  recover,  and 
preserve  the  estate,  both  real  and  personal." 
We  have  In  this  case  the  finding  of  insolvency 
of  the  estate,  and  the  necessity  to  sell  the 
real  estate  In  question  to  discharge  the  ex- 
pense of  administration.  If  the  lawful  title 
be  in  the  estate.  The  funeral  expenses  are 
admitted  to  be  unpaid.  The  widow's  allow- 
ance Is  fixed  by  statute,  and  that  there  are 
no  other  assets  than  the  real  estate  in  con- 
troversy Is  not  disputed. 

[2]  It  Is  settled  in  this  state  that  a  widow's 
allowance  is  not  the  nature  of  an  Interest  In 
an  estate ;  It  Is  not  something  which  goes  to 
the  widow  by  descent;  but  Is  a  preferred 
claim  against  the  estate^  to  be  paid  out  of  tbe 
personal  property  if  sufficient  for  that  pur- 
pose, and.  If  not,  then  the  lands  of  tbe  de- 
ceased most  be  sold  to  pay  It  It  Is,  In  fact, 
a  part  of  the  expense  of  administration, 
Wilson  V.  Wilson,  55  Oolo.  70,  182  Pac.  67; 
Deeble  v.  Alerton,  58  Colo.  166, 143  Pac.  1096, 
Ann.  Cas.  1916C.  863.  It  is  plain  tber^ore 
that.  If  the  lawful  title  to  the  real  estate  In 
question  remained  in  tbe  deceased  at  the 
time  of  his  death,  It  was  within  the  rUrht  and 
duty  of  the  administrator  to  have  that  ques- 
tion determined,  and  thereafter  to  proceed  in 
a  lawful  way  to  cause  its  sale  to  defray  such 
chaises  ag^st  the  estate- 

[9]  'In  this  case  the  facts  disclose  that  the 
beneficiary  under  tbe  trust  deed  was  a  son  of 
the  deceased  by  a  former  wife ;  that  the  de- 
ceased about  the  same  time  conveyed  other 
property  to  his  said  son,  and  that  by  these 
acts,  including  the  execution  of  the  trust 
deed  In  question,  the  wife  was  left  without 
any  interest  In  •  the  estate  of  deceased,  and 
.  even  without  money  to  pay  funeral  expenses. 

We  think  the  case  comes  clearly  within 
the  principle  announced  In  Smith  v.  Smith,  22 
Cola  480,  48  Pac.  128,  34  L.  R.  A.  49,  55  Am. 
;  St  Rep,  142.*  In  that  case  and  under  a  simi- 
lar state  of  facts,  Chief  Justice  Hayt,  In  a 
very  able  opinion,  held  that,  notwithstanding 
that  there  exists  In  this  state  no  right  of 
dower,  yet  the  spirit  and  letter  of  our  stat- 
utes imposes  the  duty  upon  tbe  husband 
having  property  to  provide  for  the  support 
and  comfort  of  his  widow  after  bis  demise, 
and  that  where  the  husband  disposed  of  bis 
property,  both  real  and  personal,  the  trans- 
action was  colorable  merely,  and  resorted  to 
by  him  for  the  purpose  of  defeating  his  wife's 
right  but  with  tbe  Intent  to  reserve  the 
benefit  of  the  property  to  himself  for  life,  it 
Is  a  fraud  upon  the  rtgjits  of  his  wife,  from 
I  which  she  may  be  relieved  after  death. 
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Tbe  complaint  In  thla  case  alleged:  ~ 
"That  the  consideratfon,  one  dollar,  was  not 
paid;  ^t  the  deed  was  not  intended  to  convey 
tiie  property  to  the  trustee,  bnt  was  ezecnted  to 
operate  as  a  wiU,  and  to  hinder,  dela^,  and  de- 
fraud creditors,  and  to  prevent  the  widow  from 
inheriting  the  property ;  that  the  uses  of  said 
eoDTeyance  resulted  to  Oharles  F.  Grover  and 
bis  heirs,  subject  to  tbe  payment  <rf  his  debts; 
that  he  continued  in  possession,  using  and  claim- 
ing the  property  as  his  own.  collecting  tbe  rents, 
not  in  any  way  recognizing  the  title  of  the  trus- 
tee; that  the  trustee  did  not  exerdse,  nor  at- 
tempt to  ezerciBe,  any  control  of  the  property,  or 
to  obtain  possession  in  tbe  lifetime  of  the  de- 
cedent." 

We  mast  assume  that  the  coort  so  found, 
and  see  no  reason  for  disturbing  such  fladlng. 
Again,  it  has  long  been  held  tliat  the  policy 
of  the  law  will  not  permit  property  to  be  so 
limited  as  to  remain  in  the  grantor  for  life, 
free  from  the  Incidents  of  property  and  not 
subject  to  his  debts.  4  Kent.  Gom.  311; 
Bump  on  Fraudulent  Conveyances,  |  189 ; 
Ghormley  v.  Smith,  139  Pa.  684,  21  AtL  136, 
11  L.  R.  A.  566,  23  Am.  St.  Bep.  216. 

The  Judgment  Is  affirmed. 

WHITE,  a  not  partldpatlnc.  BAIL- 
EX,  dissenting. 


DEGGB  T.  BAXTEB.   (No.  8892.) 

(Sapreme  Court  of  Oolorado.    Dec.  8,  1017. 
Behearing  Denied  Jan.  7,  1018.) 

1.  JCDOMENT    «=3822(3)   —  OONCLUSITSRKBS 
— MaTTKBS  ConCLUDED. 

Where  plaintiff  got  judgment  against  da* 
fendant  In  Virginia,  and  later  sued  and  ob- 
tained Jndgment  thereon  in  the  District  of  Co- 
lombia in  an  action  In  which  the  defendant  ob- 
jected that  the  jodgment  sued  on  was  rendered 
by  a  court  without  jurisdiction,  defendant  could 
not  in  an  action  in  Colorado,  on  the  District  of 
Oolambia  Jodgment,  raise  the  sam«  qaesttoo 
as  to  the  JnrlBdiction  of  the  Virginia  court 

2.  JuDOKBirr  ^>815— Ftnx    Faith  and 
Cbidit— Jdoqukis  or  Fobkioh  Statks. 

In  the  absence  of  allegation  of  fraud  in  pro- 
curing  a  judgment  in  a  foreign  state  sued  upon 
wltbhi  tbe  state,  it  is  entitled  to  full  faith  and 
crediL 

Error  to  District  Court,  C^ty  and  County 
of  Denver;  John  A.  Perry,  Judge. 

Action  by  William  J.  Baxter,  trustee, 
against  William  W.  Degge.  Judgment  for 
plaintiff  and  defffiodaitt  brings  error.  Af- 
flrmed. 

O.  A.  Brdman,  ot  Denver,  tor  plaintiff  In 
error.  Dana  A  Blonnt,  ot  Denver,  for  de- 
fraidant  in  error. 

TELLER,  J.  Defendant  In  error  bad  Jnds- 
ment  against  the  plaintiff  In  error  In  an  ao> 
tlon  on  a  jndgnient  rendwed  In  tbe  Supreme 
Oonrt  <hC  tbe  District  ot  CkdnmUa;  and  tbe 
cause  18  bere  on  emnr. 

a%e  defense,  as  dlsctoaed  tbe  answer,  la 
tbat  tbe  Judgment  sned  on  was  rendered  In 
an  action  on  a  Judgment  recovered  'in  a  Vir- 
ginia court,  upcm  a  false  and  frandnlent  deo- 


laratton,"  and  which  was  all^^ed  to  have 
been  't>rocured  In  the  absence  of  the  detenA- 
aot,  by  default,  without  the  knowledge  of  the 
defendant,  and  on  which  no  wilt,  summons, 
or  other  process  was  ever  served  upon  the 
defendant  In  the  suit" 

The  record  contains  a  part  of  the  record  In 
the  District  of  Columbia  case.  In  which  ap- 
pear the  writ  and  the  return  In  the  Virginia 
case.  It  there  appears  that  tbe  writ  was 
served  personally  upon  the  wife  of  defendant 
Degge,  she  being  a  defendant,  and  upon  him 
by  leaving  a  copy  of  the  writ  with  ber  at  tbe 
family  residence, 

The  Court  of  Appeals  of  the  District  of  Co- 
lumbia,- in  Degge  v.  Baxter,  41  App.  D.  C 
169,  held  that  the  Virginia  court  had  Juris- 
diction, and  that  It  would  not  consider  mat- 
ters which  might  have  been  presented  In  tbe 
Virginia  courts. 

[1, 2]  No  dalm  is  made  that  tbe  District  of 
Columbia  court  did  not  have  Jurisdiction,  and 
it  is  tbe  Judgment  of  tbat  court,  and  not  tlmt 
of  the  Virginia  court,  which  was  tbe  basis  of 
the  action  under  review.  It  seems  that  tbe 
plaintiff  In  error,  tbe  defendant  in  that  ac- 
tion, raised  tbe  objection  tbat  the  Judgment 
there  sued  on  was  renderedby  a  court  wbicb 
did  not  have  Jurisdiction.  That  question  was 
decided  against  blm  by  a  court  admitted  to 
have  Jurisdiction  to  determine  it  He  cannot 
now  try  tbat  issue  again  In  an  action  on  tbe 
Judgment  rendered  In  tbat  suit  Tbe  trial 
court  properly  struck  out  so  much  of  the  an- 
swer as  recited  the  grounds  of  objection  to 
the  Judgment  In  the  Virginia  case.  There  Is 
no  allegation  of  fraud  In  the  procuring  of  the 
Judgment  on  which  suit  Is  brou^t  and  It  is 
entitled  to  full  faith  and  credit  In  the  courts 
of  this  state. 

We  have  considered  the  other  errors  aaslsn- 
ed,  and  find  do  merit  In  them. 

The  Judgment  Is  affirmed. 

Judgment  affirmed. 

HILL  and  SCOTT.  JJ.,  concnr. 


ADAMS  V.  GUIRAXn).    (No.  8862.) 
(Supreme  Court  of  Colorado.    Dec:  3.  1917.) 

1.  CoNTBACTfl  «=a253— Bbsoibsiow— Ciaouirns 

— MUTUALITT. 

One  partv  to  an  executory  contract  cannot 
rescind,  in  the  absence  of  fraud  or  a  special 
reason,  but  ao  airreement,  mutual,  wltb  the 
knowledge  and  onderstandlng  of  all  the  neces- 
sary psrtles  to  the  origioal  contract  Is  neces* 
sary. 

2.  COITPBACTB  «5S»848— BBSCI88ION. 

The  same  degree  d  proof  of  an  agreement 
to  rescind  an  executory  contract  Is  required  as 
in  case  of  proof  of  the  contract  alleged  to  be 
rescinded;  the  burden  being  on  the  party  sl- 
leginx  it 

8.  Saijes  «=>128  —  ExBcnroBT  Contkact  — 
Rfscission, 
The  worda,  "They  are  sU  yonr  cattle;  I  am 
out  of  it ;"  were  loBufficient  to  riiow  an  Inten^ 
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tion  to  rescind  an  executory  contract  to  par- 

chase  part  of  a  herd  of  cattle. 

4.  Sales  «=>364(7)— Exbcdtobt  Contbaoi^ 

IDENTITT  of  PeOPEBTT— iNBTKUcnONS. 

Aq  iQBtruction  concerDinff  identificatioD  of 
cattle  purchased  under  an  executor;  contract, 
"but  where  aoytbing  remains  to  be  done  by  way 
of  selecting  oat  or  separating  the  property,  no 
title  will  pass,"  waa  mialeadlof,  in  the  absence 
of  an  instruction  at  to  what  cmstituted  a  mffi- 
eient  selection  and  identificatlcni. 
6^  Saleb  «s=»68  —  BxEccTORT  Contract  — 
Idbntitt  of  Pbopebtt. 

A  sale  of  "50  tailendem"  of  a  herd  of  aboat 
400  cattle  sufficiently  identified  the  property  to 
be  conveyed  in  an  executory  contract  of  sale. 

6.  Frauds,  Statdtb  or  ^111  — .Salss  of 
pEBSONAurr  —  MsuOBANDinc  —  Idbntitt 
OF  Pbopebtt. 

A  memorandum  of  sale  of  "50  dry  cowb  at 
$65  per  head  of  the  bunch  of  dry  cattle  at  Strat- 
ton"  was  snffident  identification  to  take  the 
contract  out  of  the  statute  of  frauds. 

7.  Tbial  <S=>252(13)— iNSTBUcnoHe— Ibsubs. 

Where  plaintiff  relied  solely  on  words  of  de- 
fendant to  prove  an  agreement  to  rescind  an  ex- 
ecutory contract  ct  sale,  it  was  erronaoiis  to 
instrnct  the  jury  that  rescisaioa  may  be  evi- 
denced by  acts  alone. 

8.  COSTBACTS  €=:>274— ReSCISSIOIT— INSIBITO- 
TIONS— MUTTIAUTT. 

An  instrnctioD  "that  whoi  persons  enter 
into  a  contract  and  one  of  the  parties  decides 
to  reacind  it  and  so  Informs  the  other,  then  the 
other  party  is  no  longer  bound  to  carry  out  any 
part  of  the  contract;  the  law  does  not  require 
a  useless  ac^"  is  a  dear  misstatement  of  the 
law,  as  rescission  reqaires  the  agreement  ol 
both  parties. 

a  Sales  «=9364(5)  —  Instbuotionb  —  lasuxs 
— AssniiPTiON  OF  Fact, 
An  instruction  that  if  you  believe  defend- 
ant informed  the  plaintiff  he  was  no  longer  in- 
terested in  purchasing  60  head  of  cattle,  then 
plaintiff  was  not  obliged  to  cany  out  hia  con- 
tract to  sell,  was  not  justified  where  the  words 
relied  on  for  rescission  were,  "They  are  all  your 
cattle;  I  am  out  of  it;"  as  the  court  tbos  ex- 
pressly constrned  the  aUeged  words  to  constitute 
a  speofic  T^ission. 

10.  Appeal  and  Ebbob  <^106^Ib5UXS— In- 

STBUrTnoNS— PBEJtTDICIAL  BBBOB. 
In  an  action  of  conversion,  where  the  sole 
question  was  whether  an  agent  had  rescinded  a 
contract  to  purchase  50  cows  of  a  herd  he  was 
selling  for  plaintiff,  it  was  highly  prejudicial 
to  instruct  as  to  the  suspicion  with  which  the 
law  looked  on  secret,  profits  by  an  agent 

En  Banc.  Error  to  County  Court,  City  and 
County  of  Denver;  Oranby  Hillyer,  Judge. 

Action  In  conversiOQ  by  Henry  L.  Gulrand 
against  J.  P.  Adams.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

Allen  Ac  Webster,  of  Denver,  for  plaintiff  In 
error.  J.  W.  Kell^,  of  Denver,  for  defendant 
In  error. 


SOOTT,  X  This  Is  an  action  brought  in 
conversion.  Briefly,  the  facts  are  that  In  the 
spring  of  1916  the  plaintiff  placed  an  order 
with  defendant  for  the  purchase  of  apimai- 
mately  600  head  of  cattle.  Thereafter  de- 
fntdant  sold  a  lot  of  cattle  imdet«mlned 
In  nomber,  bat  tiiongfat  at  the  time  to  num- 
ber fran  400  to  600'bead.  and  known  as  tAe 
Pogh  herd,  then  being  on  the  ranches  of  the 


Pugh  estate.  This  sale  was  to  a  partner- 
ship tmown  as  Smith  ft  Hanks,  and  the  sale 
was  tor  the  definite  price  ot  f^.SO  per  head. 
These  cattle,  the  number  of  which  was  still 
undetermined  and  upcm  the  said  ranches,  wera 
purchased  by  Uie  plaintiff'  throogh  the  agency 
of  the  defoidant,  at  the  fixed  price  of  965  per 
head.  Later  on  these  cattle,  with  the  exc^ 
tlon  hor^after  referred  to,  were  sold  by  the 
plaintiff,  the  number  still  undetermined,  and 
the  cattle  stlU  running  on  the  said  ranches, 
for  the  sum  of  $67JI0  per  head. 

It  is  contended  by  the  defendant  that, 
prior  to  this  latter  sale,  the  plaintiff  con- 
tracted to  sell  to  the  defendant  60  head  of 
cattle,  purchased  by  him,  bdng  of  an  Inf^or 
class,  and  designated  as  "tallenders,"  and 
that  at  the  time  of  the  sale  to  Gray  &  Oobb, 
the  defendant  was  entitled  under  said  cm- 
tract  of  purchase,  and  upon  payment  on 
d^Tcry,  to  the  said  50  head. 

The  plaintiff  contends  that  this  agreement 
ot  sole  by  him  to  the  defendant  was,  prior 
to  the  sale  of  the  entire  lot,  rescinded,  and 
Oiat  therefore  the  plaintiff  was  ei^tled  to 
receive  the  profit  tm  Qie  60  bead,  being  the 
difference  between  tlie  sum  <tf  to  be  paid 
under  the  «grement  of  purchase,  and  the 
sum  of  167.60  recelTed  for  all  the  cattle,  or 
the  total  sum  of  $625.  Both  lots  were  sold 
at  the  same  time  and  to  the  ftitm.  c£  Gray  A 
Oobb. 

In  the  complaint  the  plaintiff  alleges  that, 
of  the  mtmeys  rectived  by  llie  defendant  for 
all  cattle  8<^,  the  defendant  fraudulently  and 
wrongfully  appropriated  to  his  own  use  and 
bmefit  the  said  sum  of  $626,  which  he  has  re- 
fused to  pay  over  to  the  pbitatlff,  and  also 
prayed  for  $1,000  as  exemplary  damages. 
The  answer  denied  generally  the  allegations 
ot  the  comiAalnt  at  to  the  wnmgfui  wltlw 
holding  of  the  num^,  and  offered  proof  of 
hla  agreonent  with  the  plaintiff  asadtfeDB& 
None  of  the  cattle  were  ever  specifically  se- 
lected, separated,  or  counted  out,  until  after 
the  final  sale  to  Oray  ft  Cobb, 

That  such  a  contract  was  entered  into  be- 
tween the.  plaintiff  and  defendant  for  the 
sale  of  50  head  of  cattle  at  the  fixed  price 
of  $59  per  head  Is  not  disputed.  Plain- 
tiff admits  the  following  letter: 

"Oaro,  Cola,  May  20,  1015. 
"Mr.  J.  P.  Adams,  Denver,  Colo.— Friend 
Joe:  I  tlunk  you  can  sell  all  of  that  bnncfa  of 
cattle  out  at  Stratton  for  $70.00  par  head,  a* 
you  get  50  dry  cows  at  $55  per  head,  and  I  don't 
want  to  Bell  any  more  of  these  cattle  for  less 
than  they  coat  me  as  the  freight  on  the  rest  will 
make  pretty  high  priced  cattle  for  me.  Now, 
fret  busy  and  sell  160  head  of  them  beddes  the 
50  head  that  you  get,  and  if  you  can  get  a 
chance  to  sell  all  of  them  at  $70.00  per  bead  on 
cars  at  Stratton;  cut  loose  and  sell  them.  Now, 
get  to  work  on  them,  and  some  of  them,  as 
there  Is  sure  to  be  a  lot  of  cows  and  calves  In 
the  160  head.  I  will  be  on  hand  the  ISth  so 
we  can  go  to  Stratton  on  the  14tb.  Now  let 
me  hear  from  you  and  sell  this  stuff  so  I  won't 
loose  money  on  them.  I  want  to  sell  two  hun- 
dred or  all  of  them.    Write  soon  and  let  me 
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know,  u  I  lean  for  Fountain  atMut  tiie  4th 
of  June. 

*T3lKned1  H.  L.  Onirand.*' 

It  appears  that  the  defendant  had  nego- 
tiated a  sale  for  the  entire  lot  oC  cattle  In- 
cluding the  50  head,  and  that  thereupon  and 
on  the  11th  day  of  June,  1915,  he  called  the 
plalntlft  over  the  telephone,  and  In  a  con- 
versation says  he  told  the  plaintiff  that  lie 
had  an  offer  on  the  entire  lot  of  cattle  at  fOT^ 
60  per  bead ;  that  the  plaintiff  r^Ued  that 
he  fhonght  that  they  ought  to  bring  170;  Oat 
defendant  said  that  be  oould  only  get  967.50, 
and  that  the  plaintiff  then  authorized  tho  de- 
f^dant  to  sell  the  cattle  at  the  price  offered. 
The  plaintiff  admits  this  ccoiTersatlon,  but 
saya  that  in  addltl(m  he  asked  Uie  defendant, 
Adams,  it  the  price  was  for  all  the  cattle, 
and  that  Adams  replied,  "AU  of  those  cattle, 
th^  are  all  yonrs;  I  am  out  of  It" 

Mr.  Gray,  one  of  the  firm  purdiaalng  the 
cattle^  testifies  that  he  hdd  one  receiver  tm 
the  same  phone,  and  overheard  what  both 
men  said  during  the  ccmversatlw,  and  that 
Adams  did  not  say  to  pTHl»tfff  that  "They  are 
all  yours;  I  am  out  of  It;"  and  that  no  such 
language  was  used  In  the  oonTersation. 
Adams  testifies  that  he  did  say  that  the 
question  of  price  was  up  to  the  plaintiff. 
Also  the  defendant's  bookkeeper  testlflad 
that  he  sat  at  the  desk  near  the  telephone 
and  heard  all  that  Adams  said,  and  confirms 
the  testimony  of  both  Adams  and  Gray  to 
the'  effect  that  Adams  used  no  such  language 
as  that  testified  to  by  the  plaintiff,  to  the 
effect  that  "They  are  all  yours;  I  am  ont  of 
it- 
It  Is  the  plaintiff's  contention  that  this 
language  which  he  says  Adams  used  at  that 
time  omstltnted  a  resdssion  of  the  contract 
between  plaintiff  and  defmdant  and  thus 
Klnvested  the  Utle  to  the  60  head  of  cattle 
In  himself.  So  that  the  agreement  to  sell 
the  60  head  of  cattle  Is  conceded,  and  the 
matter  to  be  determined  in  this  respect  Is  as 
to  whether  or  not  this  alleged  language  of 
Adams,  and  the  acQulescKice  ther^  by  the 
plaintiff,  constituted  a  rescission  of  the  con- 
tract This  appears  clearly  to  have  been  the 
understanding  of  the  court,  for  In  Instruction 
No.  3  the  court  states  the  Issue  as  follows: 

"iDStructiou  No.  3.  Plaintiff  claims  his  agtee- 
meDt  with  J.  P.  Adams  was  to  sell  him  60  head 
of  the  poorer  cattle,  known  as  'tailendeia,*  at 
(65  a  bead,  seporatioii  and  delivery  of  said  60 
head  to  be  made  at  a  time  wbMi  jplaintiff  was 
to  receive  the  cattle  bought  by  him,  and  that 
thia  Bale  was  never  carried  oat  by  either  party, 
but  was  mutually  rescinded,  and  all  the  414 
head  aold  together  for  (67.60,  without  any  of 
the  taileoders  being  taken  out  The  defendant 
claims  these  60  cattle  were  to  be  sold  to  him 
and  were  sold  to  him  without  and  ngaidless 
of  any  of  these  conditions.*' 

It  will  be  seen  that  Adams,  and  the  two 
witnesses  who  heard  all  that  Adams  said 
in  the  conversation,  denied  flatly  that  he  used 
the  language  testified  to  by  the  plaintiff. 

[1-1]  If  we  are  to  concede  the  testimony 
of  plaintiff  as  being  true  as  to  the  use  of 


these  general  words,  "They  are  all  yours; 
Z  am  out  of  it;**  yet,  under  all  the  facts  and 
drcomstances  theretofore  and  then  existing, 
this  did  not  prove  a  resdsslw  of  the  contract 
then  existing  between  plaintiff  and  defend- 
ant In  this  conversation  there  was  no  specif- 
ic reference  to  sndi  contract  Hnd  no  reason 
was  suggested  for  rescinding  the  same.  The 
60  head  ot  cattle  Included  In  the  contract 
are  not  mentioned,  nor  Is  any  Tefar»ice  made 
thereto. 

Nothing  Is  better  settled  than  that  one 
party  to  an  executory  etmtraet.  In  the  ab- 
sence of  fraud  or  a  special  reason,  cannot 
resfdnd.  To  rescind  by  agreement,  the  agree- 
ment must  be  mutual,  and  by  aU  'Qie  neces- 
sary parties  to  the  w^lnsl  contract  Sudi 
rescission  must  be  with  the  dear  knowledge 
and  understanding  of  the  parties.  The  same 
d^ree  of  proof  of  rescission  will  be  required 
as  In  case  of  proof  the  contract  alleged  to 
have,  beoi  rescinded.  The  burden  to  prove 
an  agreement  to  resdnd  Is  iq»on  the  party 
alleging  It 

If  we  are  to  admit  that  Adams  did  use  the 
language  contended*  what  are  the  surround- 
ing facts  and  drcomstances  which  may  tend 
to  throw  light  upon  the  Intait  and  meaning? 
niere  Is  no  evidence  vt  any  act  or  desire 
upon  the  part  ol  Adam  to  rescind  his  con- 
tract prior  to  that  time  nor  afterward. 
Plaintiff  still  owned,  as  finally  determined, 
864  head  of  cattle,  aside  from  tiie  60  head 
contracted  to  Adams,  and  for  wtaldi  the  lat- 
ter wss  acting  as  agent  In  the  sale.  It  was 
the  former  number  that  plaintiff  had  to  seU. 
The  purpose  ot  the  teleph<me  call  was  to 
learn  whether  or  not  plaintiff  would  aco^t 
the  price  offered  for  his  cattle,  not  for  the 
cattle  whldb  Adams  held  under  his  agree- 
ment It  was  not  necessary,  under  that 
agreement,  for  Adams  to  ask  plaintiff  for 
consent  to  any  price  for  which  he  should  sell 
the  cattle  purchased  under  his  contract  Nat- 
urally, without  express  declaration  to  the 
contrary,  he  could  have  In  mind  only  "all  of 
plaintiff's  cattle."  It  was,  under  such  cir- 
cumstances, very  natural,  for  Adams  to  say, 
"The  price  is  up  to  you,"  "They  are  your  cat- 
tle," and  even  "I  am  out  of  It,"  without  hav- 
ing the  slightest  intent  or  thought  of  refer- 
ring to  the  60  head,  for  which  he  had  the 
agreement  of  purchase  and  sale  to  himself. 
In  the  absence  of  some  proof  of  sudi  intent 
and  purpose  on  the  part  of  Adams,  It  cannot 
be  Inferred  from  the  expression  said  to  have 
been  used  be  intended  to  or  did  declare  his 
contract  rescinded.  Clearly,  there  was  no 
suffidoit  proof  of  resdssion. 

It  may  be  stated  that  the  number  of  cattle 
taken  by  Oray  &  Cobb  was  414  bead.  It  Is 
clear  that,  under  the  undisputed  fftcta  in  this 
case,  plaintiff  cannot  recover  in  omverslon. 
His  right  to  recover  at  all  depends  wholly 
upon  the  validity  of  the  contract  as  between 
himself  and  the  plaintiff,  and  whether  or  not 
that  contract  was  rescinded  prior  to  the 
sale  to  Gray  *  Cobbk 
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[4]  It  Is  farther  cmtended  In  tbe  argu- 
ment that  this  contract  Is  T<4d  for  the  rea* 
MHia  (a)  that  the  tEO  head  of  cattle  were  not 
s^arated,  counted  out,  nor  identiaed,  and  (b) 
that  the  contract  was  within  the  statute  of 
frauds.  The  Jury  was  Inatracted  upon  this 
point  as  follows: 

"Instruction  No.  6.  The  Jury  is  instructed 
Uiet  there  is  a  difference  between  the  sale  of 
personal  property  and  an  agreement  to  sell;  nif 
der  a  mere  agreement  to  sell  no  title  paasea;  bat 
where  parties  have  agreed  npon  the  terms  of 
Bale,  and  the  precise  property  sold  is  identified 
and  nothing  remains  to  be  done  but  to  deliver 
it,  and  it  appears  from  the  evidence  that  the 
parties  understood  and  intended  the  title  to 
pass  without  actual  delivery,  then  the  title  will 
pass  without  such  ddivery;  bnt  where  any- 
thing remains  to  be  done  by  way  of  selecting 
out  or  separating  the  property  from  other  prop- 
erty of  similar  find  for  the  purpose  of  identiftr- 
ing  tbe  property  sold,  then  no  title  will  pass 
until  the  property  has  been  so  selected  and  iden- 
tified. 

"Inatmction  No.  &  The  court  instructs  you 
that  in  sales  of  personal  property  there  must  be 
a  delivery  of  the  property  before  the  ownership 
passes  from  the  seller  to  tbe  buyer,  that  is  to 
say,  the  mere  agreement  of  ooe  person  to  sell  and 
the  other  to  buy  a  certain  number  of  a  certain 
kind  of  cattle  out  of  a  herd  made  up  of  cattle 
with  different  grades  and  values  at  a  certain 
price  does  not  constitute  a  sale  of  the  animals 
until  the  ones  to  be  taken  are  iclnntified  and  dis- 
tinguisbed  in  some  way  from  the  rest;  and  if 

Jon  believe  from  tin  evidence  that  at  no  time 
id  the  plaintifF,  w  3.  P.  Adans,  or  either  of 
them,  identify  tbe  00  head  ta  be  taken  by 
Adams,  then  there  was  no  sale  of  these  50  head 
and  your  verdict  must  be  for  tbe  plaintiff." 

These  Instructions  were  objected  to  by  the 
defendant,  who  at  the  time  tendered  Instruc- 
tions which  were  refused,  the  substance  of 
whldk  at  least  should  have  been  given,  to  tbe 
extent  of  confining  the  Issues  to  the  facts  in 
the  case,  and  thus  relieving  them  tr<m  the 
objectionable  features.  It  is  the  qualification 
to  Instruction  Na  6^  at  which  complaint  is 
made,  namely: 

"But  where  anything  remains  to  be  done  by 
way  of  sdecting  out  or  separating  the  property 
from  other  property  of  a  similar  kind  for  the 
pnrpoee  of  identifying  the  property  stdd,  then 
no  title  will  pass  until  the  property  has  been 
so  selected  and  identifled.** 

Without  Instmdlon  as  to  what  constltntes 
a  saffident  sdection  and  identification,  un- 
der the  drcumstances  of  the  case,  the  Jury 
must  have  construed  this  part  of  the  Instruc- 
tion to  require  an  actual  physical  separation. 
Such  a  separation  was  never  made  nor  had 
In  the  case  of  tbe  sale  from  plaintiff  to  de- 
fendant, nor  in  case  of  either  of  tbe  sales 
preceding  the  last  one,  when  the  414  head 
was  cut  out  and  delivered  to  the  last  pur- 
chaser. This  quallflcatlou  seems  to  nullify 
the  preceding  declaration,  which  declared: 

"But  where  parties  have  agreed  upon  the 
terms  of  tbe  sale,  and  the  precise  property  sold 
is  identified  and  nothing  remains  but  to  deliver 
it,  and  it  appears  from  the  evidence  that  the 
parties  understood  and  intended  the  title  to  pass 
without  actual  delivery,  then  the  title  will  pass 
without  such  delivery." 

The  question  here  is,  Do  the  facts  In  this 
case  make  the  sale  valid  under  this  declara- 


tion of  the  law?  It  Is  held  to  he  the  rale 
that  the  essentials  of  a  contract  of  this  char- 
acter, necessary  to  its  validity,  are:  First, 
certainty  as  to  parties;  seomd,  suffldent 
certainty  as  to  the  property;  third,  the 
price ;  firarth,  ttw  time  and  place  and  man- 
ner of  payment ;  fifth,  time  and  place  of  de- 
livery,  If  su^  delivery  was  agreed  upon. 
Here  we  have  the  certainty  as  to  parties; 
the  certainty  as  to  price ;  certainty  as  to  the 
number  of  cattle,  and  testimony  sbowlog  the 
time  of  delivery  to  be  when  die  herd  were 
finally  disposed  of,  and  also  that  the  time  of 
payment  was  to  be  as  of  the  time  of  delivery. 

[i,  S]  As  to  the  identity  of  the  property 
the  plaintiff  testifies: 

"Q.  When  you  loolied  at  these  cattle,  did  you 
notice  any  50?  A.  Tea,  sir.  Q.  That  were 
worse  than  the  others?  A.  Tea,  sir.  Q.  There 
were  50  that  were  markedly  WOTse  than  the 
others?  A.  Yee,  sir.  Q.  Go  on  and  describe 
to  the  Jury  how  cattlemen  who  make  such  an 
agreement  have  to  determine  which  are  tbe  tail- 
enders  and  which  are  not.  A.  A  man  goes  into 
a  herd  of  cattle,  he  can  very  easily  tell  tbe  tail* 
enders,  If  he  is  used  to  cattle  «t  alL  *  *  * 
They  go  in  and  cut  out  the  tail-end  cattle,  or 
poor  cattle;  tbe  cattle  tiiat  do  not  look  as  well 
as  the  rest,  and  tbe  old  cattle;  the  cattle  that 
are  undendied." 

The  trial  court  understood,  and  stated  that 
the  plainUlTg  claim,  under  the  contract,  was 
that  there  should  be  separation  and  delivery 
of  50  head,  so  agreed  to  be  sold,  at  the  time 
of  delivery.  This  being  stated  In  Instruction 
No.  &  In  addition  to  this.  the.  plaintiff,  In 
his  letter  to  Adams,  described  the  cattle 
whitib  defendant  was  to  receive  as  "50  dry 
cows  at  f55  per  head,  of  the  hancfa  of  dry 
cattle  at  Stratton."  In  our  i^ilnion  the  evi- 
dence Is  sufficient  for  IdoitlflGatlon  to  take 
the  ctmtract  out  of  tbe  statate  ot  frauds.  * 

In  the  very  exhaustively  considered  case 
of  DameU  t.  Lafferty,  113  Ho.  App.  282,  88 
S.  W.  784,  the  follo^iring  memorandum  was 
h^  to  be  sufficient,  both  as  to  Identity,  and 
to  take  the  ctmtract  out  of  the  statute  ot 
frauds: 

'^andalia.  Mo.,  June  U,  1003. 

"This  is  to  certify  tbat  the  undersigned, 
have  this  day  bought  of  F.  L.  Darnell,  ten  head 
of  cows  and  heifers  to  be  weighed  at  Curryville, 
Mo.,  on  August  11th,  1903,  with  8^  off  at 
S^i  per  lb.  tSigned]  Martm  Lafferty." 

See,  also.  Am.  Iron  &  Steel  Co.  v.  Midland 
Steel  Co.  (C.  C.)  101  Fed.  200;  Pennlman  v. 
Harti^om.  18  Mass.  87. 

The  court  gave  other  Instructions  that  had 
no  place  In  the  case,  and  which  clearly  tend- 
ed to  either  mislead  the-  Jury,  or  to  consti- 
tute positive  error. 

[7]  In  Instruction  No.  0,  among  other 
things,  the  court  instructed  tbe  Jury: 

"The  rescission  and  setting  aside  of  a  con- 
tract need  not  be  evidenced  by  words ;  it  may 
be  by  acts  alone;  and  to  ascertain  whether  they 
did  so  mutnally  rescind  the  contract,  if  you 
find  there  was  a  contract,  you  may  take  into 
consideration  all  the  facts  and  circumstances 
shown  by  tbe  evidence." 

The  plaintiff  neither  testified  to,  nor  re- 
lied on,  any  act  of  defendant  to  prove  a  re- 
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sdssloii.  sole  reliance  ct  the  plaintiff 

was.  on  the  alleged  words  of  defetidant  In 
the  telephone  conversation.  The  instructions 
should  bare  been  so  conflued. 

[I,  I]  In  Instruction  No.  10,  the  jury  was 
tautmcted  aa  follows: 

"The  court  lostructa  the  jnrj  Oxnt  when  per- 
sona enter  Into  a  contract,  and  one  of  the  par- 
tiiM  decides  to  rescind  It  and  so  informs  the  oth- 
er, then  the  other  party  is  no  longer  bound  to 
carry  out  an^  part  of  the  contract;  the  law 
does  not  require  a  uselees  act;  and  If  you  be- 
lieve from  the  evidence  that  Adams  informed 
the  plaintifF,  Guiraud,  that  he  was  no  longer 
interested  in  purchasins  SO  head  of  the  cattle 
at  $55  a  head,  then  the  pliintiflf  was  not  obliged 
to  carry  out  any  part  of  the  agreement  to  sell, 
if  there  was  an  agreement,  and  was  not  bound 
to  separate,  or  offer  to  separate,  from  the  oth- 
en  the  60  head  of  cattle,  or  offer  them  to 
Adams,  but  might  treat  the  animals  as'bis  own 
and  sell  them  to  whomever  he  pleased." 

Tbe  first  paragraph  ot  this  Instruction  is 
a  dear  misstatement  of  tbe  law.  Besdsdon 
requires  the  agreement  of  both  parties,  as 
does  the  making  of  the  contract,  In  what- 
ever manner  this  may  be  done;  bat  both 
must  agree.  There  was  no  justification  for 
the  court  In  this  instruction  to  say  that  if 
"Adams  informed  Guiraud  that  he  was  no 
longer  interested  In  purchasing  SO  head  of 
tbe  cattle  at  $05  a  head,  then  plaintiff  was 
nf>t  required  to  carry  ont  the  contract" 
Plaintiff  does  not  say  that  any  such  lan- 
guage was  used. 

The  court  thus  expressly  construed  the 
alleged  words  of  defendant  to  constitute  a 
spedflc  resdssion  of  the  contract,  when  no- 
where in  terms  is  tbe  contract  suggested 
or  referred  to. 

[10]  We  cannot  eater  upon  a  o(msideratl<^ 
of  all  the  instractlons  complained  of,  but 
Instruction  Mo.  12  was  as  follows: 

"The  law  looks  with  suspicion  on  all  trans- 
actions in  which  an  agent  secures  a  secret  profit 
in  a  sale  at  tbe  ezpeose  of  his  principal,  and  it 
requires  the.  agent  to  show  to  the  eatisfiietion 
•f  the  jury  that  the  transaction  was  open  and 
known  to  the  principal,  and  tiiat  tbe  principal 
consented  to  the  agent  securing  a  profit  from  it. 
So  ifyou  believe  from  the  evidence  that  not  only 
die  Wratem  Live  StoA  Oommission  Company, 
but  also  tbe  defendant,  J.  P.  Adams,  was  an 
agent  of  the  plaintiff  in  the  sale  of  these  cattle, 
and  that  Adams,  unknown  to  the  plaintiff,  and 
not  In  good  faith,  led  Plaintiff  into  a  transaction 
whereli7  Adams  could  secure  a  profit  at  plaintiff's 
expense  on  50  head  of  the  cattle  sold  to  Gray  & 
Co.,  then,  in  such  cose,  your  verdict  mast  be  for 
tbe  plaintiff,  as  an  areut  must  act  solely  in  the 
prindpal's  Interest,  nnlbss  his  profit  is  made 
with  the  prindpal's  consent." 

This  Instruction  was  highly  preJudldaL 
There  is  no  evidence  of  a  seoret  profit^  and 
DO  such  claim  in  tbe  case.  Tbe  claim  Is  bas- 
ed uvoa  the  alleged  resdsshm  of  a  contract. 
There  was  no  qoeetioa  of  aBWcy  tnTolved  In 
the  particular  agreement  There  was  no 
testimony  to  indicate  that  "Adams,  unknown 
to  plaintiff,  and  not  In  good  faith,  led  plain- 
tiff Into  a  transaclAon  whereby  Adams  could 
secure  a  profit  at  ptalntiff's  expense." 

Tbe  agreement  of  sale  between  plaintiff 


and  defendant  was  made  about  two  weeks 
before  the  final  sale  to  Gray  &  Cobb,  and 
before  It  was  known  to  whom  or  at  what 
price  the  remainder  of  the  cattle  were  to  be 
sold,  and  no  restrictions  as  to  whom,  when, 
or  at  what  price,  Adams  should  sell  the  60 
head,  or  that  he  should  sell  them  at  all.  The 
only  questions  possibly  Involved  In  this  suit 
are  whether  or  not  the  contract  was  ralld, 
and.  If  BO,  was  it  rescinded. 
The  Judgment  Is  revened 


STATEl  T.  AiaiTTT.    Oto.  14423.) 
(Supreme  Court  ot  Washington.  Dee.  27,  lOlT.f 

1.  Gbihinal  Law  *3>354— Inbawitt— Tam-H 

OP  OomnTNIOATION— MATEBXALITt. 
Where  a  plea  of  insanity  is  based  on  a  show* 
ing  that  tbe  accused  was  informed  and  in  good 
faith  believed  that  an  assault  bad  been  made  up< 
on  a  memtwr  of  his  family,  and  that  the  infor- 
mation rendered  him  mentally  irresponsible  st 
tbe  dme  of  his  commission  of  the  acts  charged 
against  him,  the  Independent  fact  of  tbe  truth 
or  falrity  of  the  information  is  immaterial,  as 
the  transaction  roust  be  looked  at  from  bis 
viewpoint;  his  mental  condition  when  commit- 
ting the  act  charged  against  him  being  the  sole 
issue. 

2.  Gbihikal  Law  «=»1137(5)  —  Objectkoh- 

ABUE  BTIDBNCE— iNTITATIOn. 

In  a  prosecution  tor  ossanlt,  whm  defend* 
ant  pleaded  insanity  based  on  information  of  an 
assault  upon  her  daughter,  a  question  to  witness 
for  defendant  as  to  his  opinion  as  to  tbe  truth 
or  falsity  of  such  informaUon,  which  tbe  witness 
stated  he  was  Inclined  to  believe,  did  not  open 
the  door  to  the  state  to  show  that  the  informa- 
tion waa  ontrue. 

3.  Cbiuinai.  Law  «b»1160(5)  —  Bbboitxous 
Admission  or  BviOBErov-Ouu  bt  Insrano- 

TIONS. 

Error  in  the  admission  of  the  state's  evi- 
dence as  to  the  truth  or  falsity  of  such  informa- 
tion was  not  cured  by  an  instruction  that  the 
truth  or  faliity  was  not  to  be  considered,  and 
that  tbe  <mly  Issue  was  whether  tbe  information 
was  given  to  defendant,  and  whether  she  had* 
probable  cause  to  and  did  believe  it 

4.  Cbihutai.  Law  •s>1169({n  —  Bntonsous 
Adhiesion  of  EtmsiTosH-OinaB  bt  Ikstsucv 

TION. 

Ordinarily  an  error  In  the  admission  of  evf- 
dence  is  remedied  by  an  instruction  directing 
tbe  jury  to  disregard  it,  but  tbe  rule  is  not  anf 
ventfd,  and  where  the  effect  of  the  instruction  la 
doubtful,  the  issue  must  be  resolved  In  favor  of 
accused. 

6.  AsSAin.T  AlfD  BATIVBT  4s»00  —  HOWCIDB 
«=986— "ASSATOT  IW  FiBBT  DBaBBl"— "AS- 
SAULT IN  SECOnO  DSQBirE"— DiBTINCnOK. 

To  constitute  an  assault  in  tbe  first  degree, 
the  assault  must  be  made  with  a  specific  intent 
to  UU  a  human  being,  while  to  constitute  an  as- 
sault in  the  second  degree  it  is  sufficient  if  it 
is  made  with  a  weapon  likely  to  produce  bodily 
harm;  no  specific  design  being  necessary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assault 
in  the  Slrst  Degree;  Assault  in  the  Seamd 
gree.] 

Department  1.  Appeal  from  Superior 
Oourt,  Pierce  Oounly;  B.  M.  Card,  Judge. 

Ifrs.  Hose  Albutt  was  couTtcted  of  assault 
In  the  second  degree,  and  she  appeals. 
versed,  and  cause  remanded  for  new  trial. 
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B.  D.  Hodge,  of  TBcoma,  for  appellant 
Fred  G.  Bemann  and  J.  W.  Sdden,  both  of 
Tacoma,  for  tbe  State, 

WBiBSTBB,  J.  prosecuting  attorney 
filed  an  Information  In  the  aiuterlor  court  for 
Pierce  county,  charts  the  defendant  WlUi 
assault  In  the  first  degree;  the  acts  con- 
stltnting  the  offense  being  set  forth  In  tbe 
following  language : 

"That  the  said  Mrs.  Bose  Albutt  in  Qie  county 
of  Pierce,  In  the  state  of  Washington,  on  or 
aboat  tbe  22d  day  of  Ndrember,  1916,  then  and 
there  being  unlawfully  uid  feloniously  and  with 
intent  to  kill  a  human  beins,  to  wit,  Mrs.  Ger- 
trude L.  Robertson,  did  then  and  there  assault 
said  Mra.  Qertrnde  Robertson  with  a  firearm,  to 
wit,  with  a  revolver  loaded  with  powder  and 
ball,  and  did  then  and  there  with  said  revolver 
shoot  at  and  toward  the  person  and  body  of  her, 
the  said  Mrs.  Gertrude  L.  Robertson,  contrary 
to  the  form  of  tbe  statute  in  soch  eases  made 
and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Washington." 

To  this  Information  the  defendant  pleaded: 
0^  Not  guilty ;  (2)  not  guilty,  by  reason  of 
mental  irreqton&Sbillty.  The  jury  returned 
a  verdict  of  guilty  of  assault  in  Uie  second 
degree.  From  the  Judgment  entered  upon  the 
verdict,  the  defendant  prosecutes  this  appeal. 

The  facts  necessary  to  an  understanding  of 
the  questions  Involved  are  substantially  these: 
mte  appellant  residea  at  Jovlta,  Wash.  Mm. 
Robertson  resides  in  the  dty  of  Tacoma,  and 
m«infwifia  a  BUlte  ot  oflSces  in  the  Fld^Hfy 
building.  For  some  time  prior  to  Novembw 
22,  1916,  tbe  awellant^s  daughter,  a  cltlld  of 
the  age  of  14  years,  resided  with  Mra.  Robert* 
son,  aaslbtliv  In  the  lU^t  housework  to  com^ 
pensate  for  her  board  and. room  while  at- 
tending school.  The  testimony  of  appellant 
and  her  witnesses  toided  to  show  that  appel- 
lant's daughter,  about  tiiree  weeica  junior  to 
the  cammissifflL  of  the  acts  charged  tn  the 
infbnnatlon,  came  to  her  mMher'a  hwie  at 
Jovlta,  and  told  appellant  that  oa  the  pze- 
Tlous  night  die  had  avakoied  and  dlacoverad 
Mrs.  Robertson  and  a  young  man  named 
Boyd  in  her  room ;  that  Mrs.  RobertB<tei  ma 
standing  near  the  door,  uid  Boyd  was  lying 
beside  her  on  the  bed ;  that  aha  tried  to  call 
and  protect  herself  but  could  not  do  so,  and 
was  unable  to  r^el  the  advances  of 

Boyd;  that  about  this  time  she  became  un- 
conscious ^nd  did  not  know  what  further 
happened  to  her.  Appellant  was  greatly 
worried  and  distressed  about  the  story,  and 
Uiter  went  to  the  ofilce  of  Mrs.  BobertSMi 
and  demanded  an  explanation.  Boyd  was 
called  In,  and  the  episode  was  quite  thorough^ 
ly  discussed  among  thran.  Appellant  was  not 
satisfied  with  the  explanations,  and  stwrtly 
thereafter  took  the  daoghter  from  the  home 
of  Mrs.  Robertson.  Becoming  further  alarm- 
ed over  the  diUd's  omdltlon,  Oie  subsequently 
consulted  the  iKrobatlon  officer  and  the  prose- 
cuting attorney  tor  Pierce  county.  Not  can- 
tented  with  th^r  plans  and  advice,  she  pur- 
chased  a  revolver  and  some  cartridges,  went 
to  lbs.  Robertsm's  office,  and  after  making 


some  ugly  charges  against  her  pointed  the 
revolver,  and  Uireatened  to  t^ke  her  life. 
Mrs.  Robertson  became  fHgbtened  and  ran 
along  the  hallway  Into  the  dental  parlors  of 
Dr.  Brown.  The  appellant  followed,  and 
when  they  reached  ttxe  operating  room,  Mrs. 
Robertson  turned  and  seized  the  appellant  In 
an  effort  to  take  the  revolver  from  her.  Dur- 
ing the  struggle,  one  shot  was  fired  -*be  ball 
passing  throu^  the  dentist's  chair  and  lodg- 
ing In  the  floor. 

The  ttieory  of  the  defense  Is  that  the  story 
told  the  mother  by  the  dau^ter  so  preyed  up- 
on appeOlant's  mind — she  being  firmly  con- 
vinced that  her  daughter  had  been  mistreated 
by  Mrs.  Robertson  and  Mr.  Boyd— that  she  be- 
came mentally  unbalanced,  and  was  tempo- 
rarily Irresponsible  for  her  acts.  During  the 
prepress  of  the  trial,  the  court,  over  tite  re- 
peated objections  of  tbe  app^nt,  permitted 
the  state  to  introduce  In  rebutt^  testimony 
tending  to  show  that  the  story  told  by  tbe 
titdld  to  her  m<^her  was  utterly  false,  and 
that  she  had  in  no  manner  been  harmed  bj 
Mrs.  Robertson  or  Mr.  Boyd.  Thla  ruling  ia 
assigned  as  error. 

[1]  It  is  Elementary  that  where  a  plea  of 
insanity  Is  sought  to  be  sustained  by  showing 
that  the  accused  had  been  Informed,  and  In 
good  faith  believed,  that  an  assault  had  been 
made  upon  a  member  of  his  fiunily,  and  the- 
effect  of  the  communication  was  such  as  to 
render  the  accused  mentally  Irresponsible  at 
the  t^ne  of  the  commission  of  tbe  acta 
charged,  the  Independent  fact  of  the  truth  or 
falsity  of  the  Information  Is  wholly  Immateri- 
al. Under  such  circumstances  the  transactiin 
must  be  surveyed  from  his  viewpoint  If  he 
In  good  faith  believed  the  communication  to 
be  true,  to  him  It  became  a  reality.  Tto 
mental  condition  of  the  accused  when  the 
act  dutrged  was  committed  Is  the  sole  Issue. 
As  the  defendant's  state  of  mind  could  not 
possibly  liave  been  Influenced  by  facts  of 
which  he  had  no  knowledge,  clearly  evidence 
of  the  existence  or  nonexistence  of  such  facts 
would  shed  no  light  upon  the  subject.  State 
V.  Kirby,  62  Kan.  436,  63  Pac.  752;  Jones  v. 
State,  38  Tex.  Cr.  R.  492,  26  S.  W.  1082,  47 
Am.  St.  B^.  46;  Massle  v.  Commouwealtb 
(Ky.)  29  S.  W.  871 ;  State  v.  Green,  152  N.  O. 
835,  68  S.  B.  16;  State  v.  Murray,  S3  Kan. 
148,  110  Pac.  103;  People  v.  Webster,  130  N. 
Y.  73,  34  N.  a.  730 ;  People  v.  Wood,  126  N. 
T.  249,  27  N.  B.  862;  Mlehle  on  Homicide,  p. 
926  ;  6  Bncy.  Ev.  p.  745. 

[1]  The  rule  la  not  seriously  challenged,  but 
the  state  seeks  to  avoid  Its  effect  by  contend- 
ing that  the  defendant  opened  the  door  to 
the  admission  ot  the  objectionable  evidence, 
baslQg  Its  claim  upon  the  following  questloa 
and  answer,  appearing  in  the  testimony  off 
Mrs.  Healey,  a  witness  called  In  appellant's 
behalf: 


"Q.  What  is  your  opinion  at  this  time  with 
regard  to  the  truth  or  falsity  of  that  story,  Mfsl 
Healey?  A.  I  have  lud  no  reasra  to  chaiM^  mv 
mind. 
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'Bm  itory  lefismd  to  In  the  question  was 
the  one  rtiated  to  dfttendant  by  her  daushter ; 
and  the  witness  had  just  answered  that  up- 
on the  appellant's  statement  to  her  of  Its  dft- 
UUs,  prior  to  the  commission  of  the  alleged 
ofEense,  she  was  Inclined  to  give  credence  to 
It.  If  this  were  all,  it  would  seem  a  meager 
excuse  for  the  Introduction  of  a  mass  <a 
wholly  Incompetent  evidence  against  the  ac- 
cused. While  we  aiM^reclate  the  right  of  op- 
posing counsel  to  briskly  enter  when  the 
bars  are  thrown  down,  yet  In  this  case  we  be- 
lieve that  state's  counsel  abased  the  privilege 
by  Impatiently  leaping  the  barrier. 

[3,4]  Immediately  following  the  answer 
Just  quoted,  the  prosecuting  attorney  inter- 
posed an  objection  that  the  evidence  was 
clearly  Incompetent  and  improper,  which  ob- 
jection was  promptly  sostained  by  the  court 
The  matter  was  not  pursued  farther,  as  a 
part  of  the  defendant's  ease^  The  effect  of 
the  ruling  was  to  strike  the  evidence  from  the 
record;  and  if  counsel  desited  a  mraa  q>edflc 
charge  withdrawing  it  fn»a  the  considera- 
tion of  the  jury,  he  should  have  so  reqiuested. 
Instead  of  purndng  sudk  eoura^  the  state 
proved  In  rebuttal,  by  an  expert  witness,  that 
children  of  the  age  of  aK>eUantrs  dantfktor 
very  freqnoitly  suffered  fmn  haUndnatlima 
along  the  line  indicated  in  her  communica- 
tion to  her  mother;  and,  In  additUm,  was  per- 
mitted to  prove,  both  by  Mrs.  Robertson  and 
Mr.  Boyd,  that  the  latter  had  never  remained 
at  the  house  of  the  former  later  than  9:30 
o'clock  in  Uie  evening  during  the  entlse  time 
appellant's  daughter  was  a  member  of  the 
household.  But  not  content  with  this,  these 
witnesses  were  asked,  "Is  there  any  truth 
whatsoever  in  the  story  the  girl  has  told?" 
To  which  Mrs.  Robertsmi  answered,  "None 
whatever;"  while  Boyd  responded,  "There 
Is  positively  no  truth  in  the  matter  what- 
ever." 

Tiie  child  did  not  testtfy;  and  the  all-ln- 
Cluslve  question  of  whether  there  was  any 
truth  in  the  story  told  by  her  left  the  wit- 
nesses free  to  put  their  own  construction  up- 
on what  she  had  commtmlcated  to  her  mother. 
Plainly  no  charge  of  perjury  could  be  pred- 
icated upon  such  evidence.  Not  only  was 
the  substance  of  the  testimony  clearly  In- 
competent, but  the  manner  of  Its  Introduction 
was  highly  objectionable.  It  la  ui«ed  in  snp- 
port  of  the  judgment,  however,  that  assuming 
the  evidence  to  be  inadmissible,  the  error  was 
cured  by  the  Instructions.  Relating  to  this 
point,  the  court  charged  as  follows: 

"You  are  further  instructed  that  the  truth  or 
falsity  of  the  diOd's  story  to  the  defendant  li 
Bot  an  riODfliit  to  be  considered  by  you  bk  dtter- 
mining  your  verdict,  but  the  only  element  with 
reference  to  the  child's  story  for  your  consid- 
eration la  whether  or  not  this  atory  was  told  to 
the  defendant,  and  whettier  tiie  detendant  had 
probable  cause  to  bdiere  it,  and  dU  bdim  the 
same." 

^niis  Instruction  Is  general  in  Its  terms,  and 
does  not  nndertahe  to  specify  the  objection- 
aUe  erUIwce  which  brought  into  the  case 


the  ImmiUazlal  and  collatsral  tame;  on  was 
the  jury  directed  to  disregard  it  in  arriving 
at  their  verdict.  It  was  still  open  to  the  jury 
to  resort  to  the  improper  evidence  as  shed- 
ding Ug^t  upon  the  question  (tf  whether  the 
d^endant  had  probable  caose  to  believe  the 
story  told  by  her  dnm^iter.  Xbe  Jury  might 
wen  have  argued  that  because  children  of  the 
age  of  appellant's  daughter  are  sometimes 
afflicted  with  hallndnattona,  that  the  story 
told  was  purely  imaginary,  or.  In  view  of 
the  denials  by  Mrs.  Robertson  and  Mr,  Boyd, 
It  was  utterly  false,  and  therefore  d^todant 
did  not  have  "probable  cause"  to  brieve  and 
act  upon  the  same.  We  can  otmc^ve  of  no 
other  purpose  the  stats  could  have  had  In 
introducing  die  irrelevant  testtnuMiT;  bmoe 
its  effect  was  just  as  Injurious  after  the  In- 
struction was  given  as  before. 

When  Incompetent  evidence  Is  erroneously 
permitted  to  go  to  a  jury,  and  an  attMupt  Is 
subsequently  made  to  withdraw  it  from  their 
consideratlou,  the  direction  of  the  court 
should  be  plain  and  specific,  if  the  barm  d<nie 
Is  to  be  avoided.  We  must  not  be  unmindful 
of  the  fact  that  instructions  are  addressed  to 
a  jiuy  of  laymen,  not  to  trained  legal  minds. 
The  quesUon  Is  not  whether  the  court  would 
have  disregarded  the  offending  testimony,  but 
is  it  certain  that  the  Jury  has  done  so.  As 
was  aptly  observed  by  Chief  Justice  Pler- 
polnt,  of  whom  It  has  been  said,  "His  wisdom 
was  the  InfalllbiUty  of  common  sense": 

"The  schoolboy  uses  bis  sponge  to  rub  out 
the  pencil  marks  on  hU  alate.  He  eventually 
discovers  that  at  some  time— be  can  never  t^ 
when—his  pencil  has  scratched,  and  learns  to 
his  sorrow  that  the  ugly  evadence  of  the  fact, 
however  vigoroualy  he  may  apply  the  sponae, 
cannot  be  removed."   State  v.  Meader,  84  Vt 

Moreover,  In  this  case  there  was  substan- 
tial evidence  tending  to  suniort  the  defend- 
ant's plea  of  mental  IrresponaibHlty,  whitih, 
if  believed  by  the  jury,  woifld  have  warrant- 
ed a  verdict  In  her  &vor.  In  sndi  cases  the 
courts  should  be  very  cautions  fai  sdylng  that 
clearly  incompetent  testlnicmy  was  not  prej- 
udldaL  WUle  ordinarily  an  error  In  the  ad- 
mission of  evidei^  is  remedied  by  an  Instruc- 
tion directing  the  Jury  to  disregard  It,  the 
rule  Is  by  no  means  of  universal  application. 
Badi  case  must  rest  upon  its  own  f^cts,  and 
In  some  Instances  the  error  may  be  so  serious 
that  an  tnstmctiim,  no  matter  how  framed, 
will  not  avoid  the  mischief.  A  careful  exam- 
ination of  the  oitlre  record  in  this  case  leaves 
us  in  doubt  as  to  whetbn  the  oror  was  cured 
or  the  impre^on  removed.  This  being  true, 
the  issue  must  be  resolved  in  favor  of  the  ac- 
cused. State  T.  Nlst,  06  Wbi^  S5,  118  Pae. 
920,  Ann.  Cas.  19180,  409;  State  v.  Thomp' 
son,  14  Wash.  28S,  44  Pac.  B33;  Massle  v. 
Commcmwealtli,  supra. 

[S]  Since  the  case  wm  have  to  be  retried, 
we  deem  It  advisable  to  pass  uiwn  the  in^- 
ence  of  counsd  that  there  was  no 'evidence 
jttstlfyiiv  a  verdict  of  assault  in  the  second 
degree,  and  that  the  court  erred  in  submitting 
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that  degree  of  the  offense  to  the  juiy.  Under 
the  Acts  dlBClOMd  aa  aniiUed  to  oar  fitatutea, 
the  distinction  between  assault  In  the  first 
and  second  degrees  lies  In  the  question  of  in- 
tent In  the  former,  In  order  to  constltate 
the  offense,  the  assault  mnst  be  made  with 
the  speciflc  Intent  to  Ull  a  human  being, 
while  In  the  latter,  It  is  Boffident  U  the  as- 
sault be  made  with  an  instnment  or  weapcm 
likely  to  produce  bodily  harm ;  no  spedSc 
dMlgn  being  necessary.  The  court  therefore 
very  prt^rly  submitted  to  the  jary  both  de- 
grees of  tbe  crime.  State  v.  Beynolds,  M 
Waab.  7m,  182  Pac  8S8,  relied  nptm  by  ap- 
pellant, is  not  contrary  to  these  Tlewa.  In 
that  case,  fbe  defendant  was  chai^^  with 
assault  in  the  second  degree,  and  convicted 
of  assault  in  the  third  degree.  The  attack 
was  made  with  a  pistoL  Under  onr  stetnte, 
where  an  assault  is  made  with  a  weApon,  or 
tnstrammt  Uk^  to  produce  bodily  harm,  tlw 
offense  Is  assaolt  In  the  second  d^nwe>  wea 
though  no  grievous  bodily  harm  is  inflicted. 
The  ^MTeHant  admitted  that  be  shot  the  com- 
plaining witness,  bnt  claimed  that  he  was  act- 
ing in  self-defense;  conseqneatly  we  bdd 
Hut  It  was  error  to  sabmlt  to  the  jury  as- 
sanlt  in  the  third  d^ree.  Under  the  fiicta 
In  that  case,  the  aecased  was  gnilty  of  as- 
sault in  the  second  decree,  or  not  gollty  of 
any  offense. 

Some  addltlMial  assUpunents  of  wror  are 
urged;  bnt  as  1216  qneetlona  are  not  impor- 
tant and  probably  will  not  recur  npon  a  re- 
trial of  the  cause,  we  shall  not  burden  this 
opinion  by  dlscnselng  thnn. 

For  the  reasons  indicated,  thb  judgment 
wOl  be  revezsed,  and  tbe  cause  remanded  tor 
a  new  trloL 

ELUS.  a  X,  and  PARKER,  UAIK,  and 
FULLERTQN,  JX,  concnr. 


GRIFFITHS  T.  YON  HEKBERO  et  aL 
(No.  14829.) 

(Sopreme  Oourt  of  Washington.  Dec.  26, 1917.) 

L  JonfT  Advxrtdbib  4^=31  —  Pabtnsbship 

^»9CL)— Natube  of  Relation. 
Am  fllleged  by  plaintiff  he  was  neftoUating 
with  B.  for  the  erection  and  operation  of  a  thea- 
ter on  lots  owned  by  B.,  and  defendants  entered 
Into  negotiations  with  bun  for  the  purpose  of  se- 
caring  a  lease  of  the  theater  and  for  an  ar- 
ransement  with  plaintiff  to  continue  negotiations 
tm  the  CMUtroctkm  of  the  building  and  for  ob- 
taining a  lease  for  them  for  10  years  at  a  stipu- 
lated monthly  rental,  the  profits  arising  from  the 
operation  to  oe  dlTided  by  giving  plaintiff  10  per 
cent,  and  defendants  90  per  cent  Defendants 
agreed  to  carry  on  and  operate  such  ttaeator  and 
to  pay  plaintiff  10  ^r  cent  of  tlie  profits  aris- 
ing from  Its  operation.  Plaintiff  fully  carried 
out  their  wishes  and  induced  B.  to  complete  and 
famish  such  theater  and  lease  it  to  defendants 
for  10  years.  SM,  that  there  being  no  provi- 
sion for  a  Jfdnt  conduct  of  tbe  bnsinesa  nor 
for  the  Joint  handling  of  the  building,  and 
plalntUf  having  no  voice  in  the  conduct  of  de- 
fendant^ affairs,  and  having  no  interest  in  the 


bosinesB,  tbe  transaction  was  one  of  brokerage 
and  not  a  partnerabin  or  Joint  adventure,  though 
plaintiff  was  to  reeuve  a  share  of  the  profits  as 
compensation  for  Us  services: 
2.  Bbokebs  «=s79  —  Actions  tob  CoHPsnsA- 
TZON— Form  or  Rxuedt. 
Though  an  agreement  to  pay  out  of  the  prof- 
its in  some  cases  confers  a  ngnt  to  an  account- 
ing upon  emplor«^  agents,  or  brokers,  plaintiff 
was  not  necessarily  lunited  to  a  suit  in  equity 
for  an  accounting,  and  where  there  were  profits 
amouutihg  to  a  specified  sum,  and  there  were  no 
conqdieaoons  In  the  aeconnts,  no  fidnclary  rela- 
tion and  no  other  facts  calling  for  eQuitabie  cog- 
nizance, plaintiff  could  sue  at  law  for  the  money 
due  him  on  the  contract,  a  court  of  law  having 
power  to  order  a  reference  to  take  an  account, 
if  found  necessary. 

peportment  1.  Appeal  from  Superior 
Ooort,  King  County;  A.  W.  Frater,  Judge. 

Actl<m  by  "U  H.  Orlfiltbs  against  John  H. 
Von  Herberg  and  another.  From  a  Judg- 
ment dismissing  the  action  <n  demurrer, 
plaintiff  an>eal8.  Reversed. 

W.  H.  Thompson,  of  Seattle  for  appellant. 
Jay  G.  Allen,  of  Seattle,  for  respondents. 

FULLERTON,  J.  Appellant,  Griffith, 
brought  an  action  against  respondents  Ton 
Herberg  and  Jensen  upon  an  alleged  contract 
for  an  interest  In  the  profits  of  a  moving  pic- 
ture theater.  The  aUegatiras  of  Uie  com- 
Idalnt  are  as  ftdlowa: 

"(1)  That  during  the  year  1918  the  defendants 
John  H.  Von  Herberg  and  CSaud  S.  Jensen,  as 
a  corporation  under  tbe  name  and  titie  of  Jensen 
ft  Von  Herberg,  Inc.,  were  engaged  in  the  con- 
duct and  operation  of  the  certain  theater  in  the 
city  of  Seattle,  known  as  tbe  Alhambra  Theater, 
and  during  which  conduct  and  operation  thereof 
this  plaintiff  was  from  time  to  time  assiBting 
them  in  and  about  the  management  and  operatlMi 
thereof,  and  said  defendants  became  and  were 
fully  aware  of  this  plainttfTs  skUl,  energy,  and 
ability  to  aid  and  aarast  in  the  conduct  and  oper- 
ation of  a  theater,  and  of  his  intention  to  at- 
tempt to  cause'  the  building  of  a  large  and  fine 
theater  upon  certain  property  in  the  city  of 
Seattle,  known  as  Iota  five  (o)  and  eight  (8), 
block  twenty-six  (26),  A.  A.  Denny's  third  addi- 
tion to  the  city  of  Seattie,  which  theater  was 
aftOTwards  built  and  thoroughly  completed  upon 
said  lots,  and  became  known  as  tbe  ubarty  The- 
ater. 

"(2)  That  the  lots  aforesaid  were  owned  by  tht 
estate  of  Catherine  L.  Blaine,  deceased,  of  which 
estate     L.  Blafne  was  the  adminiBtrator. 

"(8)  That  while  negotiations  were  pending  be* 
tween  this  plaintiff  and  the  said  Blaine,  repre- 
senting the  said  estate,  the  defendants  John  H. 
Von  Herberg  and  Cland  S.  Jensen  entered  Into 
negotiations  with  this  plaintiff  for  tbe  purpose  of 
securing  a  lease  upon  said  theater,  when  tbe 
same  should  be  completed,  and  for  an  arrange- 
ment with  this  plaintiff  by  which  this  plaintiff 
should  proceed  and  continue  to  carry  on  said 
negotiationR  for  tbe  construction  of  said  build- 
ing, to  cost  not  less  than  twenty-five  thousand 
(^,000)  dollars  when  completed,  the  said  de- 
fendants to  obtain  a  lease  for  ten  (L(ff  years  up- 
on said  building  at  tbe  rate,  price,  and  monthly 
rental  of  one  thousand  (|1,000)  dollars  per 
month,  and  to  operate  said  theater  for  such  pe- 
riod of  ten  (10)  years,  the  profits  aridng  from 
such  operation  to  be  divided  between  this  plain- 
tiff and  defendants  upon  tbe  rate  and  basis 
that  the  defendant  should  Jointly  receive  ninety 
per  cent  (90%)  of  said  profits  and  this  plaintiff 
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to  receive  ten  per  cent.  (10%)  ot  such  profits,  If 
anT  Bboald  be  derived  from  such  operation. 

''(4)  That  in  accordance  with  said  negotiations 
other  changes  were  made  in  the  character  of  the 
building  constructed  by  the  said  Blaine,  aa  such 
admiDistrator,  and  the  same  was  so  greatl;  en* 
larged,  improved,  changed  In  form,  and  embel- 
lished, as  to  be  of  the  full  cost  and  value  of  one 
hundred  and  sixty-flve  thousand  ($165,000)  dol- 
lars. That  during  alt  the  time  of  said'  negotia- 
tions, and  the  construction  and  completion  of 
said  theater,  and  the  furnishing  of  the  same,  and 
preparing  the  same  for  operation,  the  defendants 
relied  upon  this  plaintiff  to  perfect  said  negotia- 
tions  and  to  secure  for  them  a  lease  ot  said 
premises  fbr  ten  (10)  years,  at  the  sum  and  price 
first  of  one  thousand  (^1,000)  dollars  per  month, 
and  later  when  said  building  was  to  be  so  enlarg- 
ed and  improved  and  furniture  famished  by  the 
said  Blaine,  aa  such  administrator  of  said  eatatfc 
tiie  rental  should  be  increased  to  one  thousand 
two  hundred  and  fifty  dollars  ($1,250)  p(;r  month, 
and  defendants  continued  to  agree  mid  ijii'il^- 
ed  and  bound  themselves  by  parol  ^itb  plaintiff 
that  this  plaintiff  should  have  an  interest  of  ten 
per  cent  (10%)  in  the  profits  arising  from  the 
conduct  and  operation  of  said  theater,  which 
they  (the  defendants)  pledged  themselves  to  carry 
on  and  operate  as  a  moving  picture  theater,  and 
to  furnish  all  and  everything  necessary  for  the 
complete  outfit,  operation,  and  conduct  of  a  first- 
class  moving  picture  theater,  and  to  receive  and 
take  care  of  the  mcmeya  arising  from  the  opera- 
tion of  the  same,  and  to  pay  over  to  this  plaintiff 
the  one-tenth  (lAO)  Interest  of  all  receipts  from 
the  operation  of  such  theater,  less  the  actual 
cost  of  operating  the  some. 

"(6)  That  thereafter  this  plaintiff  acting  In  his 
own  behalf,  and  in  that  of  the  defendants,  fully 
canied  out  all  of  the  wishes  of  the  defendants 
and  of  himself,  and  induced  the  aforesaid  Blaine, 
as  administrator  of  the  aforesaid  estate,  to  com- 
plete in  all  respects  what  is  now  known  aa  the 
Liberty  Theater  building  on  said  lots,  and  the 
same  fully  furnished  and  ready  for  use  by  the 
said  Blaine,  as  such  administrator,  was  leased  to 
the  said  defendants  under  the  name  and  style  of 
Liberty  Theater  Company,  Inc.,  and  the  defend- 
ant took  possession  of  said  theater,  and  have 
ever  since  operated  the  sam«  since  the  19th  day 
of  November.  1913. 

"(0)  That  by  the  operation  and  conduct  of  said 
theater  the  defendants  have  derived  and  received 
a  profit  over  and  above  all  expenses  of  about  ten 
thousand  ($10,000)  dollars  per  month  for  each 
and  every  month,  and  will  continue  in  the  future 
to  realize  a  profit  of  at  least  ten  thousand  ($10,- 
000)  dollars,  for  each  and  every  month  of  the 
term  of  their  ten  (10)  year  tenancy,  under  the 
conditLons  o£  their  lease,  and  have  since  the  be- 
ginning of  said  lease  derived  and  received  a  prof- 
it over  and  above  all  expenses  to  this  date  the 
sum  of  three  hundred  thousand  dollars  ($300,- 
000),  and  for  the  period  extending  from  the  time 
ot  the  filing  of  this  complaint  to  the  determina- 
tion of  their  aforesaid  ten-year  lease,  the  defend- 
ants will  realize  by  the  conduct  of  said  business 
the  further  sum  of  at  least  nine  hundred  thou- 
sand ($900,000)  dollars,  a  one-tenth  (1/10)  inter- 
eat  in  which  said  profits  belong  to,  and,  when 
received  in  the  future,  will  belong  to,  and  ot 
right  should  be  paid  to,  this  plaintiff,  but  that 
the  said  defendants  have  heretofore,  although 
often  requested  by  plaintiff  to  pay  him  hia  por- 
tion of  the  aforesaid  profits  from  time  to  time  as 
they  have  received  them,  hia  one-tenth  (1/10)  in- 
terest therein,  have  refused  and  wholly  ^1^  to 
pay  him  the  wliole  or  any  part  thereof,  and  have 
utterly  repudiated  their  contract  and  a^reemuit 
with  plaintiff  and  have  denied  every  nght  and 
daim  of  plaintiff  in  the  whole  or  any  part  of 
fluch  profits.  That  there  is  now  actually  due  and 
owing  to  the  plaintiff  from  the  defendants  for  his 
one-tenth  (1/10)  interest  In  the  profits  already 
received  and  converted  by  tbem  to  their  own  use, 
dlie  »am  of  thirty  thousand  ($30,000)  doUara, 
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and  the  one-tenth  (lAO)  interest  of  the  profits, 
•which  reasonably  should  be  and  will  be  derived 
by  the  defendants  ieom  the  future  operation  of 
said  property,  should  be  and  is  in  the  aum  of 
ninety  thousand  ($90,000)  dollars." 

The  respondenta  demurred  upon  tbe 
grounds  (1>  that  said  oompUUnt  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  (2)  because  the  plaintiff  has  no 
legal  capacity  to  sue  ox  to  maintain  the  ac- 
tion. The  demurrer  was  sustained  by  the 
court  and,  the  appellant  Meeting  to  stand  up- 
on Ilia  complaint  and  refusing  to  plead  fur- 
ther, Judgmmt  of  dismissal  was  rendered 
agalnat  him.  Appeal  has  been  taken  from 
this  Judgment  on  the  pleadings. 

[1]  In  sustaining  the  demurrer  to  the  com- 
plaint, no  Intimation  was  given  by  the  trial 
court  as  to  the  grounds  for  Its  ruUi^.  In 
this  court  the  re^ndents  seek  to  sustain 
the  Judgment  on  the  theory  that  the  allega- 
tions of  the  complaint  disclose  the  relation- 
ship either  of  partnership  or  of  a  Joint  ad- 
venture, and  that  the  proper  action  should 
hare  been  for  an  accounting  of  the  allied 
share  In  the  profits  of  the  undertaking.  We 
think  the  aUegatlous  of  the  complaint  are 
not  susceptible  of  the  InterpEetatlon  sou^t 
to  be  put  upon  them  by  tbe  respondents, 
Th^  purport  merely  Is  that  the  respond- 
ents employed  appellant  to  obtain  the  buUdp 
Ing  of  a  suitable  structure  for  their  mov- 
ing picture  business,  and  secure  a  lease  ot 
the  premises  for  a  period  of  10  years  at  a 
stated  rental,  for  which  appellant  was  to  re- 
ceive as  compmsatlon  for  his  services  10 
per  cent  of  the  profits  of  the  enterprise. 
The  mere  fact  of  a  share  In  profits  of  itself 
constitutes  neither  a  partnership  nor  a  Joint 
adventure.  There  must  be  other  facts  show- 
ing that  relationship  to  have  been  the  intent 
of  the  parHes,  or  buxSi  as  to  estc^  denial  of 
It  as  against  third  parties.  There  Is  no 
question  of  third  parUcs  here,  but  one  sim- 
ply between  the  parties,  and  we  think  the 
allegation^  show  that  the  contract  was  <m»  of 
employment  as  a  broker. 

In  Bates  on  Partnership,  |  43,  It  Is  said: 

"A  person  who  is  to  receive  a  share  of  tbe 
profits  as  compensation  for  services  as  servant, 
clerk,  manager,  broker,  or  any  other  agent,  is 
not  a  partner.  Tbe  only  difference  between  him 
and  any  other  employ^  is  that  his  salary  or  wa- 

ria  contingent  His  connection  with  tbe  firm 
inconsistent  with  a  partnership,  for  it  pr^ 
dudes  tbe  rights,  duties,  powers,  and  liabilities 
of  that  relation.  In  most  of  tbe  cases  cited  in 
the  notes,  the  contract  of  the  parties  expressly 
stated  that  the  share  of  the  profits  was  for  serv- 
ices; in  others  that  conclnaion  was  inferred." 

See,  also,  Ollmore  on  Partnership  (2d  Bd.) 
p.  IS;  GMiyngton,  Partnership  BelattoDS, 
«16. 

In  Gross  <m  Real  Estate  Brokers,  |  218,  ft 
Is  stated: 

"Somettmes  brokers  name  a  fixed  amonnt  as 
their  compensation.  When  this  is  done  and 
agreed  to  by  tbe  bro]^er's  eipployer,  it  constitutes 
an  express  agreement.  An  express  agreement, 
however,  need  not  necessarily  sped^  a  fixed 
sum.  It  la  an  express  agreemrat  if  tne  broker 
•ad  his  employer  agree  that  tbe  broker  shall 
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Jane  aa  hU  compenwIioD  all  In  ezceM  of  a  fixed 
sale  price,  or  that  the  Iwoker  dull  Iieto  a  certaiB 
part  of  the  'profita*  cm  a  aale." 

The  mle  stated  as  to  profits  as  compen 
ntlcm  has  been  recogalaed  In  this  state  in 
Cbe  case  of  Kanffmnn  r.  BalUlev  46  Wash. 
318,  80  Pac.  648^  when  tbe  right  of  a  bnriter 
to  a  piopOTtloa  ot  the  proOts  to  be  realised 
fin  a  resale  of  land  second  for  the  employer 
was  smtalned  as  a  valid  contract 

In  the  case  at  bar,  the  fftets  pleaded  shov 
no  more  than  an  nnployment  to  do  a  specific 
Waag,  tor  which  tSift  agreed  oompensatlon 
should  be  a  entaln  share-  of  tiie  prt^ts 
made  by  the  empUvsr  as  a  vomit  of  seoorlng 
a  certain  stand  for  bis  basSneoB.  There  Is 
no  proTlslcm  for  a  Joint  cooduct  of  taie  bual- 
ness  of  the  moving  pletoxe  tiieater,  nor  for 
the  handling  of  the  building  operated  under 
tbe  lease.  Appellant  Is  not  Usdosed  as  bar- 
log  any  yoSXB  in  tbe  cmdoct  Om  affairs  <tf 
respondents  snbsegn^  to  tbe  bringing  about 
of  the  deal.  He  never  obtained  any  inteiast 
In  die  business  of  reQKmdents  other  than 
a  right  to  a  proportionate  share  of  Its  net 
profits  B»  compeosatioa  for  past  serricee 
rendered.  The  transactloa  clearly  appears 
to  be  one  of  bn^EerM^  falling  under  ttw  nleo 
applicable  to  a«ency  In  that  daas  of  coof 
tracts. 

(2]  nils  presfflits  the  further  Question 
whether  the  iMrofcer  woald  hare  a  r^t  of 
action  at  law  to  recover  tbe  compen satloo 
due  under  his  contract,  after  the  comimlssioa 
bad  been  earned  and  the  contract  repudiated 
by  the  employer,  or  whether  he  would  be 
relegated  to  an  action  at  accoTuiting  for 
the  purpose  ct  establishing  his  pn^wrtlonate 
share  of  the  profits.  While  It  is  a  general 
rule  that  ordinarily  an  agent  cannot  bring 
an  action  for  an  accounting  against  bis 
principal,  such  an  action  is  recognised  &* 
permisBlble  where  the  relation  between  them 
is  of  a  fiduciary  character,  or  the  transac- 
ticms  are  so  involTed  and  complicated  that 
the  remedy  at  law  wOTld  be  Inadequate.  The 
courts  hare  accordingly  held  that  an  agree- 
ment to  pay  ont  of  prints  in  aome  cases 
confers  a  right  to  an  account  up<»  employ^, 
agents,  and  iMokers.  Llndley,  Partnenihip 
<8tb  Bd.)  p.  568;  Bates,  Partnership,  |  922; 
4  Pomeroy,  Equity  Jurl^rudence  (3d  Dd.) 
I  1421,  note  3. 

But,  conceding  that  in  certain  cases  the 
recovery  of  a  share  of  profits  of  a  business 
Is  prc«>et1y  a  matter  for  procedure  by  way 
of  an  actim  for  an  accoontlng,  it  is  not  neces- 
sarily so.  In  the  present  case,  the  pleadings 
shoiV  no  conditicms  requiring  that  an  ao- 
counting  be  had.  The  admlUed  allegations 
ot  the  comi^aint  are  that  the  pn^ts  amount 
to  a  stated  sum,  and  that  ai^^^lant  Is  en- 
titled to  10  per  cent  tbere<^  The  evidence 
does  not  show  any  camft>llcattoa  of  the  ac- 
counts, nor  that  any  fiduciary  relation  existed 
between  the  parties,  nor  any  other  state 
of  facts  calling  for  equitable  cognizance. 
The  complaint  states  a  cause  of  action  for 


miMiey  due  on  an  ^iress  contract,  and  Is 
sufficient  under  our  statute  abolishing  the 
distinction  between  witlons  at  law  and  In 
equity,  so  fue  as  stating  a  cause  of  action 
Is  concerned.  If  In  the  coorae  of  the  trial  ne- 
cessity should  arise  for  a  referoice  to  a 
refexee  txe  master  to  take  an  accoont  such 
coarse  Is  within  the  power  of  the  court 
In  that  daaa  of  cases  which  may  have 
been  Instltoted  as  a  law  action,  and  In 
wltfdt  matters  of  equitable  cognizance 
arise.  Smith  t.  Bodlne,  74  N.  1.  30;  Gee 
T.  Pendas.  6S  App.  Div.  660,  73  N.  X. 
Supp.  247. 

We  think  appellant's  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  Jodgmoit  la  revarsed. 

BliLIS,  a  J.,  Uid  MAIN  and  WBBSTEBt 
JJ.,  ccHunxr. 

PARKBB,  3.  It  seems  to  me  that  the 
complaint  of  the  plaintiff  would  not  state 
an  existing  matured  cause  of  action  but 
for  the  allegation  therein  that  tbe  defead* 
ants  "have  utterly  repudiated  tbelr  coo* 
tract  and  agreement  with  plaintiff  and  hare 
denied  every  right  and  claim  of  plaintiff 
In  the  whole  or  any  part  of  sndi  proftta" 
I  think  the  contract  pleaded  cannot  be  re- 
covered upon  until  the  period  for  the  oomput- 
ing  oi  the  profits  has  terminated,  which  ordi- 
narily would  be  ttte  whole  period  of  10  years 
named  In  the  contract  because  until  that 
period  elapsed  !there  would  ba  no  means 
of  knowing  that  there  would  be  any  profits. 
Indeed,  the  losses  of  the  latter  portlcn  ci 
that  period  ml^  exceed  the  profits  ot  the 
earlier  portion  of  the  period.  Manifestly, 
under  the  contract  as  pleaded  there  would 
then  be  no  profits  from  which  tbo  plaintiff 
oould  be  compensated.  But  tbe  defendants 
may  put  thems^ves  In  such  position  as  to 
work  a  tramlnation  of  tbe  contract  period 
before  the  expiration  of  10  years,  or  rather 
in  such  a  position  that  tbe  pladnOff  may 
elect  to  so  regard  their  action.  I  think,  when 
the  defendants  r^udlated  the  contract  and 
dolled  all  right  of  the  plaintiff  to  c<Hnpea- 
satlon  thereunder,  the  plaintiff  then  be- 
came entitled  to  recover  compensation  com- 
puted upon  past  profits,  fta  If  the  entire  pe- 
riod agreed  upon  were  at  an  end ;  that  Is, 
the  defendants  having  repudiated  the  con- 
tract, the  plaintiff  had  tbe  right  to  elect  to 
recover  then,  or  wait  until  the  expiration 
of  the  agreed  10-year  period.  I  do  not  think 
the  plaintiff  can  recover  uptm  any  profits 
arlslug  after  be  has  made  such  election, 
for  the  theory  of  his  recovery  must,  as  I 
view  his  rights,  be  rested  upon  the  termi- 
nation of  the  profit  period,  whether  such 
period  be  at  the  end  of  the  agreed  10  years, 
or  at  an  earlier  date,  by  the  election  which 
he  may  be  privU^ed  to  make  because  of 
the  defendants'  repudiation  of  the  contract 

I  concur  In  tbe  result  reached  Judge 
FUIiLOBTON. 
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NOBOSWSISTIEBN  IiUMBBB  CO.  T.  GOB- 
NEUi  et  al.  (Na  14108.) 

(Supreme  Court  of  Wuhlngton.  Dee.  2T,  1017.) 

Pbinoipai:.  Jksn  Aoent^ITOO)— TJifAuxHoB- 
iZED  Acts— Ddtt  to  Riftjdiate — "Ratifi- 
cation." 

Where  one  ordered  material  on  the  credit  of 
another  without  anthoritr,  and  the  latter  did  not 
repudiate  the  bill  tor  six  months  after  learning 
thereof,  and  during  wach  time  the  time  for  flUns 
a  lien  on  the  vora  expired,  the  account  is  rati^ 
fied,  the  ruling  being  that  it  ig,  a  duty  to  repudi- 
ate vtthin  a  reasonable  time,  and,  failing  in 
tb^  the  account  ia  ratified  where  prejudice  has 
resulted  by  Minn  to  repudiate  within  a  rea- 
sonable time. 

[Ed.  Note.— other  dtflnlttont,  see  Words 
and  Phrases,  First  and  Second  Berfes,  Batifica- 
tion.] 

Department  1.  i^peal  from  Superior 
QDort,  Pksce  Odnntj';  Ci  H.  Baatraday, 
Jndge. 

ActioD  by  the  Northwestern  Lumber  Com- 
pany* a  corporation,  against  D.  L  (Cornell  and 
B.  a  Cornell,  doing  busiueaa  under  the  firm 
name  of  ODmeU  Broa.  Jodgmoit  for  defraidr 
ants,  and  plain  tiff  appeals.  Kerersed,  with 
direct!  ooa. 

Morgan  ft  Brewer,  of  HoQulam,  for  appel- 
lant C.  H.  BiddeU.  of  nu»ma.  tcr  reqKmd- 


MAIN,  J.  Tbn  purpose  ot  this  action  was 
to  recover  Ote  balance  (Claimed  to  be  due  fi>r 
lumber  sold  and  dellTered.  The  defeidants 
dolled  liability,  the  causa  was  tried  to  the 
court  wltlunit  a  jurr,  and  teanlted  in  a  jndg- 
neat  dlnnlsslng  the  action.  Fran  ttils  Judg- 
mat  the  plalntlfl  appeals. 

The  flacts  are  these:  The  appellant  Is  en- 
gaged in  the  Inmber  business  at  Hoqulam. 
The  respwdenta,  under  the  firm  name  of 
Oomell  Bros.,  were  mgaged  la  the  contraiA- 
Ing  business,  with  their  principal  office  in  the 
city  of  Tacoma.  During  the  summer  of  the 
year  1914  the  Northwestern  Mausoleum  Com- 
pany Or  the  Mausoleum  Sales  Company  of 
Seattle  was  constructing  a  msusoleum  In  the 
dty  of  BoQulam.  One  W.  K,  Stede,  an  en- 
gineer, was  superintendent  of  the  construc- 
tion. lYom  time  to  Ume  during  tlie  three 
or  four  years  preTlons  Steele  had  been  em- 
ployed as  an  engineer  by  tbe  respondents, 
and  In  this  capacity  during  the  early  imrt  of 
the  year  lOlS  superintended  certain  construc- 
tion work  in  the  dty  of  HoQuiam  which  the 
respondents  were  doing  for  the  appellant 
When  Steele  went  to  Hopiiam  for  the  pur- 
pose of  superintending  the  construction  of 
the  mausoleum,  he  visited  the  office  of  the 
appellant  and  desired  to  arrange  to  pur<diase 
Inmber  for  that  purpose.  He  stated  that 
Cornell  Bros,  were  about  to  construct  a  mau- 
soleum In  Hoqulam,  and  that  he  desired  to 
purchase  lumber  upon  their  credit  This 
credit  was  «tended,  and,  upon  orders  trom 


Steele,  lumber,  from  time  to  tlme^  was  de- 
livered by  tbe  appellant 

Tbe  appellant's  evidence.  If  true,  shows 
that  the  original  Invcrices,  as  the  lumbw  was 
delivered,  were  mailed  to  Cornell  Bros.,  at 
Tacoma,  and  the  dapUcates  were  mailed  to 
Steele,  In  Hoqulam.  B.  O.  Cornell,  a  mem- 
ber of  tbe  Arm  of  Cornell  Bros.,  testified 
that  that  firm  did  not  rec^ve  the  Invoices. 
Tbe  mausoleum  was  to  be  constructed  under 
the  supervision  ot  ViO.  Oomell,  representing 
the  respcmdents,  and  for  this  the  respondents 
were  to  receive  10  per  cent  of  the  money  ex- 
pended for  labor  and  material  In  the  con- 
struction ttaereot  From  time  to  time,  after 
the  work  was  begun,  Steele  wonld  mall  to 
the  respwdents  a  statement  of  the  amount 
due  for  labor  and  material,  and  the  respond- 
ents, in  turn.  Would  mall  these  statements 
to  the  mausoleum  company,  that  company 
would  draw  its  diedE  for  the  amount  payable 
to  the  respond»its,  who  Uiereopon  would  re- 
mit to  Steele.  In  the  ccmstroctlon  woric  the 
respondents  furnished  a  concrete  mixer  and 
some  other  eqn^nent  During  the  time  the 
work  was  being  prosecuted  B.  0>  ComeU  vis- 
ited Hoqulam  and  examined  It  three  or  four 
times.  Befi^  the  mausoleum  was  completed 
the  company  whlrh  waa  constructing  it  trans- 
ferred Steele  to  BelUngJiam,  where  It  was 
OHistructlng  another  mausoleum.  After  Steele 
left  Hoqulam  E.  O.  Cornell  went  there  to  su- 
perintend the  completion  of  the  mausoleum. 
This  was  during  the  late  fall  of  tbe  year 
1918.  The  last  lumber  purchased  was  on  De- 
cember 4th  of  that  year.  While  B.  O.  Cor- 
nell was  at  Hoqulam.  superlntttidlng  the 
completion  of  the  work,  he  learned  that  the 
lumber  had  been  charged  to  GonMll  Bros. 
He  did  not  at  that  lime  advise  the  appelant 
that  his  Ann  would  not  be  responsible  fior  the 
Inmber  and  repudiate  tbe'  aooount  After  the 
work  ms  cmnpleted  and  Cornell  had  return- 
ed to  Tacoma,  some  correspond ence  took  place 
betwesn  Um  and  the  appellant  and,  as  late 
as  May  24, 1014.  In  tb»  oorreaptmdaice,  Cot' 
neU  did  not  repudiate  the  aoeonnt  but  stated 
that  he  was  using  every  effort  to  have  tbe 
mausoleum  company  take  cars  of  it  Six 
or  eight  months  aftw  B.  O.  Cornell  learned 
that  the  lumber  bad  been  charged  to  hla 
Arm,  the  aoconnt  was  repudiated  and  the 
present  actUm  begun  to  recover  9811.60,  the 
balance  due  on  the  account  Cornell  denied 
that  StedLe  was  the  agent  of  his  firm  In  eon-' 
structlng  the  mausoleum,  or  in  purchaalttf 
the  lumber.  It  is  unnecessary  here  to  deter- 
mine whether  this  denial  wonld  overcome 
the  inference  of  agency  from  the  other  facta, 
because,  assuming  that  Steele  was  not  the 
agent  at  Cornell  Bros.,  It  does  not  necessarily 
follow  that  the  appelant  Is  not  ^titled  to  re- 
cover from  the  respondentSb  When  B.  O. 
Cornell  learned  that  the  lumber  had'  been 
diarged  to  his  firm,  it  became  his  duty,  with- 
in a  reasmable  time,  to  ttaOtf  tbe  appellant 


^3»Far  oUmt  eases  see  tame  tople  and  XET-NUMBBR  la  all  K«-Nambered  Dlfoats  and  lodena 
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tliat  the  account  was  charged  without  au- 
thority, and  was  therefore  repudiated.  Fall- 
ing in  thijs,  the  law  is  that  the  account  Is  rat- 
ified where  prejudice  baa  resulted  by  failure 
to  repudiate  the  account  within  a  reasonable 
time.  Sareland  t.  Green,  40  Wis.  431 ;  Heyn 
V.  O'Hagen,  60  Mich.  150,  26  N.  W.  861. 

In  this  case,  had  Cornell  Broe.  repudiated 
the  account  when  they  first  learned  that  it 
was  charged  to  them,  the  remedy  by  ll«n 
would  have  been  then  available  to  the  appel- 
lant When  ttiey  repudiated  the  ecconnt, 
the  time  in  which  a  Uen  could  be  claimed 
had  expired,  and  the  appellant  was  thereby 
pre^dioed  by  the  delay.  The  account  was 
not  repudiated  within  a  reasonable  time. 

The  judgment  will  be  reversed,  and  tim 
cause  remanded,  with  dixvctton  to  ester  a 
Jndgmoit  In  ftmv  of  tlw  amtilant 

EIjLIS,  a  J.,  and  PARKBB  and  WEB- 
STBR,  JJ^,  concur.  rUIXOBirON,  «en- 
eon  in  tba  remit. 


UOUNTAIN  TIBiB&R  CO.  t.  IiTTUBER  1S&. 
CO,  OP  NEW  TORK.   (No.  13883.) 

(Supreme  Ooort  of  WaihlnKton.  !>«&  27, 1017.) 

1.  PAItmS  4=>40(6)— IimCBTBimiS— StATDTE. 

Under  Rem.  Code  1916,  {  202,  prorldlng 
that  any  person  may  by  leave  of  court  before 
trial  intervene  where  ha  has  an  Interest  in  the 
matter  In  litigation,  or  an  interest  in  the  succen 
of  dtiber  par^,  or  an  interest  against  both,  pro- 
vided tlw  intervention  doee  not  cause  delay  in 
the  trial,  banks  having  an  interest  In  the  success 
of  insured  In  an  action  on  a  fire  insurance  pol- 
icy by  reason  of  his  assignment  of  his  claim 
aninst  the  inenrer  o  collateral,  on  timely  ap- 
plication prior  to  the  trial,  were  properly  allow- 
ed to  intOTcae  and  set  up  tbeir  interests. 

■2.  Inbcsauck  4s>624(6)— Aotion  om  Fibe  Ih- 
BUBANCE  Policy— Pasties. 
In  sudl  case,  where  the  assignment  was  not 
•a  abaolate  sale,  bot  was  made  as  collateral  se- 
oority  to  an  obligation  due  from  the  assignor 
to  the  assignee,  the  aesignor  retained  such  Inter- 
est as  was  not  necessary  to  satisfy  the  dalm, 
and  both  the  assignor  and  the  asrinees  were 
proper  parties  in  an  action  on  the  pouoy,  and  it 
was  not  improper  to  pwmlt  them  to  Join  In  th» 
action. 

S.  iNStTBANCE  «S>163(5>— FiBS  iNSmAVO— 

OoNSTBUonoN  or  Pouot— Risk. 
Under  a  fire  inanranee  ptdicy  eoverlng  tiie 
sboek  of  a  lumber  maanfacturinjr  plant,  and  all 

materiala  and  supplies  used  In  "manufacturing, 
handling  or  sbipping,"  the  same  while  contained 
in  the  inaured'a  buildings,  spars  materials  not 
in  actual  use  at  the  time  of  Uie  fir^  but  kept  in 
stock  and  used  when  needed,  were  eoveren  by 
the  policy,  which  did  not  refer  solely  to  mate- 
rials and  supplies  used  only  in  connection  with 
the  stod^. 

4.  EVUWHOB  «:±>461  (8)— Fiu  InscBAHOi  — 
CoHsnuanon  ov  Foliot— Hztbinsio  Btx- 

DKNCB. 

Such  words  **manufacturing,  handling  and 
shippliMC"  of  the  stock  being  of  doubtful  appli- 
cation,  it  was  proper  to  resort  to  extrinsic  evi- 
dence to  ascertain  the  true  meaning  of  the  par- 
ties to  the  policy. 


5.  Insuranox  «=9l46(3)— rms  iHBimAHO^ 

CoNBTBUCnOH  OF  POLICT. 

Any  ambiguity  in  the  langnaje  of  an  insur- 
ance policy  is  to  be  eonstmed  In  favor  of  the 

insured. 

6.  INSUBANOX  ^165— FiBB  IjTSIIXAHOr— AT- 

XBAOB  DianmBimoN  Qlausb  —  Conbibuo- 

Tioii— "Location.  " 
Under  a  policy  of  insurance  covering  the 
stock  of  a  lumber  manafacturing  plant,  provid- 
ing  that  upon  loss  the  insurance,  should  attach 
to  the  property  in  the  different  buildings  or  lo- 
cations in  the  proportion  that  the  value  of  each 
building  and  location  should  hear  to  the  value 
of  the  proper^  in  all  the  buildings  or  locations 
at  the  time  of  the  fire,  each  of  the  insured's 
four  buildings  or  places  did  not  constitute  a 
different  location,  but  whoce  they  were  all  on 
its  miU  site  constituted  one  kwatloii  wlHiln  the 
meaning  of  the  policy. 

[Ed.  NotSb— For  other  definitifflu,  nee  Words 
and  Phrases,  First  and  Second  Series,  Loca- 
tion.] 

7.  InsuBAiTOB  ^146^  —  OoNBiBtTonoiff  or 

CONTBACT. 

Contracts  of  Insurance,  unless  the  language 
is  so  plain  as  to  otherwise  forUd,  must  be  con- 
strued reasonaUy  and  in  accordance  with  the 
evident  Intent  of  the  partiee  thereto. 

Department  2.  Appeal  from  Superior 
Court,  GowUts  Coonty;  William  T.  Darch. 
Judge. 

Action  by  the  Mountain  Timber  Company 
against  Uie  Lumber  Insurance  Company  of 
New  Tork,  with  Intervention  by  Mercbanta' 
National  Bank  of  Portland.  Or.,  and  another, 
asatgneee.  Jadgment  tot  jAalntUf  and  as- 
algnees,  and  defendant  appeals.  Affirmed. 

R.  T.  Grangor,  oC  Seattle,  tor  appellant. 
Edmund  O.  Strode,  at  Linooln,  Neb.,  Coy 
Burnett,  ot  Portland,  Or^  and  A.  H.  Imni^ 
of  Kalajma,  for  respondent 

FULLBRTON,  J.  'Bm  reqKmdent  ownea 
and  operated  a  lumber  manufacturing  plant 
at  Ealama,  Cowlitz  county,  Wash.  While 
it  was  a  going  concern,  the  appellant  issued 
to  It  an  Insurance  pcdicy  covering  certain 
of  its  pn^rty.  the  material  provisions  of 
which,  in  so  far  as  this  controversy  is  cw- 
cemed,  are  the  following: 

"$  Ni\  On  bail  dings  and  macUnery. 

"$10,000.00  On  stock  of  every  description,  in- 
cidental to  the  buelness,  meaning  thereby  the 

firoduct  of  the  plant  of  every  description  (logs 
n  water  excepted)  in  all  stages  of  manufacture, 
and  all  materials  and  supplies  used  in  manufac- 
turinir,  handling  or  shipping  same,  together  with 
work  and  othn:  labor  thereon,  their  own,  or  held 
by  them  in  trust  or  on  commission,  or  for  which 
ibey  may  be  liable,  or  sold  bat  not  removed.  All 
while  contained  in,  on  and  or  under  any  of  the 
buildings  at  the  assured's  plant,  on  platforms 
or  tramways,  or  situate  anywhere  on  the  mill 
site  of  tiie  assured,  and  In  and  or  on  cars  on 
tradks  within  100  feet  thereof.  All  situate  on 
property  owned,  leased  or  occupied  by  assured 
as  a  mill  site,  and  for  other  purposes  Incidental 
to  the  business,  and  In  or  on  oars  on  tracks 
within  100  feet  thereof,  adjoining.   •   ♦  • 

"Average  Distribution  Clause  on  Contents. 

"It  is  understood  and  agreed  that  in  event  of 
loss  this  insurance  shall  attach  to  the  proper^ 
herein  described  in  the  different  bniMings  "d/op 
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locations  In  the  exact  proportion  tbat  the  value 
of  Uie  property  in  each  building  and/of  location 
shall  bear  to  the  value  of  tlie  property  in  all 
such  buildings  ^^/or  locations  at  the  time  of 
the  fire.  This  dause  applies  to  second  item 
onlj." 

A  Ion  by  fire  occurred  on  July  25,  iSL4, 
while  the  policy  wbs  In  full  force  and  effect 
The  parties  to  the  policy  being  unable  to 
agree  on  the  amount  doe  on  account  of  the 
loss,  this  action  was  Instituted  to  recover 
on  the  i>oUc7.  The  action  was  Instltnted  by 
the  Insured  as  the  sole  plaintiff.  It  set 
forth  In  its  complaint  the  policy  by  copy, 
averred  matters  tending  to  show  a  loss  in 
excess  of  the  amount  of  the  policy,  and  fur- 
ther matters  showing  a  right  of  recovery. 
The  appellant  by  answer  put  In  issue  the  al- 
legations as  to  the  extent  of  the  loss,  and 
averred  affirmatively  that  after  the  occur- 
rence of  the  Are  and  prior  to  the  commence- 
ment of  the  action,  the  Insured  had  tran^ 
ferred,  by  written  assignment,  to  the  Mer- 
chants' National  Bank  of  Portland,  Or.,  all 
of  Its  right,  title  and  Interest  In  and  to  its 
claim  against  the  appellant  arising  out  of 
the  policy  and  its  right  thereunder.  The 
appellant  replied,  averring  that  the  assign- 
ment referred  to  In  the  answer  was  to  se- 
cure an  obligation  which  it  then  owed  to  the 
banb  named,  and  that  it  reserved  the  right 
to  maintain  and  prosecute  In  its  own  name 
an  action  for  recovery  on  the  policy,  should 
any  dispute  arise  thereunder.  It  further 
appears  that,  after  the  assignment  to  the 
Merchants'  National  Bank  by  the  respond- 
ent, tbat  bank  made  an  as&lgnmmt  of  the 
Interest  It  acquired  therein  to  the  Northwest- 
em  National  Bank  of  Portland,  Or.  These 
hanks  prior  to  the  trial  of  the  actUm  peti- 
tlmed  the  court  for  leave  and  wearo  granted 
leavtt  over  tbs  ohjectton  ot  the  aKwllant 
to  intervene  in  the  action  and  set  op  their 
Interasta  ailsiiw  out  of  Ou  aflatenments  jaeDr 
tiooed.  TbB  oHue  theo  proceeded  to  trial 
and'  reralted  in  »  Judsmeot  In  favor  of  the 
insured  and  the  aaalgnees  In  the  foil  amount 
of  the  policy.  The  taunranoe  company  ap- 
peals. 

[1]  It  la  assigned  that  the  court  erred  In 
granting  the  banks  named  leave  to  intervene. 
It  Is  contended  that  the  application  was  not 
timely,  and  that  it  was  in  effect  the  substitu- 
tion of  new  parties  plaintiff.  We  cannot 
think  eiUier  of  these  oontentions  well  found- 
ed. The  statute  provides  (section  202,  Bern. 
Code)  that  any  person  may  by  leave  of  court 
before  the  trial  Intervene  in  an  action  or  pro- 
ceeding, who  has  an  Interest  in  the  matter 
In  litigation,  in  the  success  of  either  party,  or 
an  Interest  against  both,  subject  to  the  pro- 
rlso  tbat  no  intervention  should  be  cause  for 
delay  In  the  trial  of  the  action  between  the 
original  parties  thereto.  Here  the  Interven- 
ers bad  an  Interest  in  the  success  of  the 
plaintiff;  they  appUed  before  the  trial,  and 
no  d^day  In  so  far  as  t3ie  record  disclosed  waa 


caused  thereby.  We  think  It  manifest  that 
the  application  was  made  timely. 

[2]  On  the  other  branch  of  the  objection  we 
are  not  dl^osed  to  hold  as  we  are  at  present 
advised  that  it  would  Iiave  been  fatal  to  the 
Judgment  were  it  fonnd  that  the  order 
amounted  to  a  substitution  of  parties  plaintiff. 
But  clearly  it  was  not  that  The  assignment 
was  made  as  collateral  secnrlty  to  an  obliga- 
tion due  from  the  assignor  to  tbe  assignee^ 
It  was  not  an  absolute  sale  In  which  all  right, 
title,  and  interest  passed.  The  assignor  re- 
tained such  interest  as  might  not  be  oecee* 
sary  to  satli^  the  claim.  Both  parties  wero 
therefore  propw  parties  to  an  acti<m  to  re- 
cover therein,  even  were  they  not  necessary 
parties.  There  oould  be  no  error  therefiwe 
in  pennltting  them  to  Jdn  in  an  action 
brought  to  enfbrce  sndi  a  recovery. 

Ft,  <1  On  flw  merits  oC  the  omtioverBy  it 
Is  contended  that  a.  large  part  of  the  mat«ial 
for  whldi  recovery  was  allowed  was  not  cov^ 
ered  by  the  policy.  From  the  qnotatloiu  we 
have  made  of  the  provisions  of  the  poll<7  it 
will  be  observed  Qiat  the  policy  did  not  cover 
the  buildings  or  machinery,  but  covered  only 
"stock  of  every  description,  inddentat  to  the 
business,  meaning  thereby  the  product  of  the 
plant  of  every  description  (logs  in  the  water 
excepted)  in  all  stsj^  of  manufacture,  and 
all  materials  and  supplies  used  in  manufac- 
turing, handling  and  shipping  same."  The 
materials  for  whidt  the  recovery  was  allowed 
Indnded  pulleys,  bushings,  shafting,  valves, 
pipes,  elbows,  tees,  unions,,  nlpides,  belts, 
flanges,  wire  rope,  chains,  tiectric  light  globes, 
electric  wiring,  stationary  and  ofQce  supplies, 
telephone  parts,  rivets,  peavy  handles,  ecoop 
handles,  plckaroon  handles,  Pledge  handles, 
couplings,  leg  screws,  and  much  other  materi- 
al of  similar  character.  It  was  in  evidence' 
that  these  were  not  in  actual  use  at  the  time 
of  the  fire,  but  were  spare  parts  and  supplies 
kept  In  stock,  and  used  as  the  nerassitiee  of 
the  case  demanded.  It  Is  the  appellant's  con- 
tention that  the  language  of  the  policy  above 
quoted  Is  not  broad  enoogb  to  indode  ar> 
tides  ot  the  character  of  Oiese;  that  the  po^ 
Icy  refers  to  materials  and  supplies  used  in 
connection  with  the  sto<dE,  that  Is,  raw  ma- 
terial neoeseaiy  to  be  taken  In  the  SBSnnflao- 
ture  of  the  finished  product,  not  Uie  materials 
and  supplies  kept  on  hand  to  ke^  the  ma- 
chinery need  in  the  manufacture  of  the  flo* 
isbed  product  in  mnnlng  order,  to  wMdi  sort 
the  materials  and  supplies  enumerated  be- 
long. It  may  be  conceded  that  the  language 
osed  to  desoibe  the  insured  property  is  not 
as  dear  as  it  might  have  been  made,  tmt 
dearly  these  were  supplies  necessary  to  be 
used  In  the  "manufactore,  handling  and  ahlp- 
ping"  of  the  stock,  and  the  words  being  of 
doubtful  application.  It  was  proper  to  resort 
to  extrinsic  evidence  to  ascertain  the  true 
meaning  of  the  parties  to  the  policy-  Sudi  an 
Inqolry  was  altered  upon  at  the  trial,  and  we 
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ttklnk  the  Bhowlng  aoflBdent  to  ^WtUy  tlie 
conduston  of  the  trial  court  Wttboot'Cnteiv 

Ing  Into  a  close  analysis  of  the  evidence,  It 
was  shown  that  this  policy  was  one  of  a 
series  of  policies  eovertng  different  parts  of 
the  respondent's  property,  and  that  one  of 
such  policies  covered  the  ''buildings  and  ma- 
chinery" of  which  these  articles  must  have 
formed  a  part  if  they  are  not  such  as  the  re- 
spondent contends  them  to  be.  It  is  hardly  to 
be  supposed  that  the  appellant  intended  to 
duplicate  Its  polldea  on  certain  articles,  leav- 
ing others  uncovered,  when  the  object  of  the 
Insurance  was  to  cover  the  plant  in  Its  en- 
tirety. The  claims  of  ttie  Insured  have  been 
at  all  tiroes  consistent  vrith  this  construction. 
It  is  shown  that  It  was  compelled  to  resort  to 
an  action  to  en!force  the  policy  covering  the 
buildings  and  machinery,  and  It  at  no  time 
claimed  that  these  articles  were  Included  in 
that  descrlptkw.  White  thia  la  not  ocmclualve 
as  against  the  Insurer,  It  lends  persuasion  to 
the  belief  that  the  insured  ao  underatood  the 
effect  of  the  policies  at  Uie  time  the  Insanmoe 
was  effected. 

[I]  It  is  a  wen-eatablished  rule,  moreover, 
that  any  ambiguity  in  the  language  of  the 
Insurance  policy  la  to  b*  construed  In  ftvor 
of  the  tnsnred.  We  so  htid  in  the  case  of 
Montana  StaUes  Tnlon  Aaaur.  Society,  58 
Wash.  274, 101  Paa  882.  And  here,  were  tbe 
utrtn^  evidence  not  persuasive,  we  would 
be  constrained  to  constroe  the  doubtful  Ian- 
gnage  of  the  polli^  In  aeeordanee  with  the 
contention  of  the  insured. 

It,  7]  Of  the  pR^terty  destnqred  by  the  flie 
and  ooncededly  wlOiln  tlie  terms  of  the  pol- 
icy the  appellant  claims  a  reduetkm  because 
of  the  average  clause  contelned  in  the  policy. 
It  was  shown  that  the  stock  of  lumber  and 
other  material  on  hand  at  the  time  of  the 
fire  were  stored  at  some  four  different  places 
on  the  mill  site,  and  that  these  were  not  all 
destroyed  by  the  Are.  The  appellant  contends 
that  each  storage  place  consisted  of  a  different 
location  within  the  meaning  of  the  average 
clause  of  the  policy,  and  hence  the  Insurance 
should  be  apportioned  In  the  ratio  that  the 
value  of  the  destroyed  part  bore  to  the  value 
of  the  entire  quantity.  The  court  found  that 
the  material  destroyed  was  all  on  the  mill 
site,  and  that  the  mill  site  was  one  entire  lo- 
cation within  the  meaning  of  the  policy.  The 
evidence  flowed  that  a  part  of  the  property 
Insnred  was  at  a  place  called  the  cargo  dock 
on  the  extreme  north  end  of  the  mill  site,  a 
part  of  It  at  a  place  called  the  loading  dock 
at  the  extreme  south  end  of  the  site,  a  part 
of  It  on  a  dock  immediately  next  to  the  mill 
building,  and  a  part  It  In  the  mlU  build- 
ing, all  b^ng  used  in  one  connection.  The 
part  saved  was  on  the  loading  and  cargo 
docks,  while  that  in  the  other  places  named 
was  destroyed.  It  seems  to  ns  that  these 
wave  but  separations  incident  to  the  business 


whldi  the  Insured  was  conducting,  and  since 
they  wwe  all  on  a«  mill  site,  were  one  loca- 
tion within  the  meaning  of  the  policy,  and  no 
more  separate  than  they  would  have  been  had 
the  material  been  placed  In  a  number  of  8ei>- 
arate  piles  side  by  side  with  a  passageway 
between  them.  It  Is  plain  from  the  language 
of  the  clause  in  question  that  the  purpose  of 
the  parties  was  not  to  average  the  loss  where 
the  property  In  part  destroyed  was  in  one  lo- 
cation. It  is  equally  plain  from  the  nature 
of  an  extensive  lumber  manufacturing  plant 
that  all  of  Its  stock  cannot  be  convenlentl; 
kept  in  one  pile.  The  parties  therefore  must 
have  contemplated  Individual  separations,  or 
separatlMis  arising  from  the  necessities  of 
the  business,  and  used  the  langtiage  with  ref- 
erence to  distinct  and  separate  sites  rather 
than  to  separations  on  a  single  site.  Con- 
tracts of  insurance,  unless  the  language  la  so 
plain  as  to  otherwise  forbid,  must  be  con- 
strned  reasonably,  and  in  accordance  with 
the  evident  Intent  of  the  parties  to  It  In 
our  opinion  It  would  not  be  a  reasonable  con- 
struction or  a  constmction  according  to  the 
intent  of  the  parties  to  hold  from  the  lan- 
guage here  used  that  the  parties  thereto  con- 
templated that;,  the  Insured  stock  should  be 
treated  as  in  separate  locations  merely  be- 
cause it  was  placed  in  individual  piles  on  the 
general  mill  site,  yet  we  must  so  hold  if  the 
^pellant's  contention  is  to  be  sustained. 
Our  ccmclnidon  la  that  the  trial  court  ruled 
corre($ly  upon  the  question. 

Special  attention  la  called  to  an  allowance 
made  for  fuel  destroyed  by  the  fire.  Our 
conclusion  on  the  other  aueatlona  discussed 
renders  a  discussion  of  this  immaterial.  The 
losses  on  the  Items  there  mentioned  exceed 
the  amount  of  the  policy,  as  well  as  the 
amount  at  the  recovery  allowed  by  the  court. 
This  item  could  therefore  be  deducted  with- 
out attecting  the  amount  of  the  recovery. 

The  Judgment  is  aflOrmed. 

BliLIS,  0.  J.,  and  MOUNT,  PABKEB,  and 
HOLOOMB,  JJ.,  concur. 


STOCKING  et  al.  v.  rOTTTS  et  al. 
(No.  13972.) 

(Supreme  Court  of  Waidiington.  Jan.  2,  1918.) 

1.  Pbinoipal  ano  Subett  e=alO(K8)  —  Oon- 
TRACToa's  Bonn  —  Ohianoe  in  Spxcitica- 
TioNs— Effect. 
Where  defendants  signed  a  contractor's  bond 
conditioned  on  payment  of  claims  and  allowing 
of  Tari&tionB  in  specifications  not  exceeding  20 
per  cent  of  the  contract  price,  and  the  contrac- 
tor, when  changes  were  ordered,  made  them  aft- 
er the  architect,  as  provided  in  the  contract, 
fonnd  the  amount  of  his  compensation  on  ac- 
count of  the  cfaaDse  to  be  less  than  20  per  cent, 
of  the  eoD tract  price,  there  was  no  such  change 
in  the  contract  as  to  release  the  surety. 


^^For  other  essM  see  same  topic  and  RST-NUHBER  in  all  K«]r-Niunber«d  Digests  and  IndexM 
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2.  ConTUOiB  <fc»327(l)  —  PzBroKMANCE  or 
Cor  dzroitb— BbmEOT. 
When  oontrmct  for  bnUdtn?  oomtraetioik 
provided  that,  if  changes  were  made,  tl^e  jparties 
ahoald  agree  on  the  costs,  and  if  they  failed  to 
agree,  Qie  architect  ahould  determine  the  cost, 
bnt  each  party  efaonld  tim  be  allowed  as  ajh 
peal,  and  the  spedficatimiB  were  changed,  and 
the  architect  fixed  the  cost,  and  the  contractor 
made  the  changes  without  appealing,  failure  of 
the  owner  to  arbitrate  did  not  defeat  bis  right 
to  recoTv  for  damagei  b7  reaaon  of  failure  to 
complete  the  boildiiig  agaiiut  the  contractor  and 
his  surety. 

Department  2.  Appeal  from  Siq;>erl<n- 
Court,  nmrBton  County;  D.  F.  Wright, 
Judge. 

Action  by  Fred  W.  StocldDg  and  wife  and 
others  agalnat  Robert  M.  Fonts,  doing  busi- 
ness as  t|he  Fonts  Construction  Company, 
and  another.  Judgm«it  for  plalntUfs,  and 
defendants  appeal.  Affirmed. 

Beeves  Aylmore,  Jr.,  and  Chas.  M.  Fouts, 
both  of  Seattle,  for  appellants.  IVoy  & 
Sturdevont,  of  Olympla,  and  A.  J.  Folknor,  at 
Seattle,  for  resptmduitB. 

PAEKBR,  J.  The  plalntUfs  seek  recovery 
upon  a  bond  executed  by  the  defendant  Fouts, 
as  principal,  and  the  defendant  Guardian 
Casualty  &  Ouaranty  Company,  as  surety,  to 
secure  ^e  faithful  performance  of  a  building 
contract  entered  Into  between  the  plaintiffs 
and  the  defendant  Fouts.  Trial  In  the  su- 
perior court  for  Thurston  county  sitting  with- 
out a  Jury  resulted  In  findings  and  Judgment 
in  favor  of  the  plaintiffs  and  against  the 
defendants  for  the  sum  of  96,917.40,  rendered 
upon  the  theory  that,  the  plaintiffs  had  been 
compelled  to  pay  large  sums  in  excess  of  the 
contract  price  in  order  to  protect  thdr  prop- 
erty from  lien  claims  for  material  and  labor 
incurred  by  the  defendant  Fouts  In  perform- 
ing the  contract,  and  that  the  plaintiffs  had 
thereby  been  damaged  in  that  sum.  From 
this  disposition  of  the  cause  the  deftodanta 
hare  appealed  to  this  court 

In  September,  1914,  respondents  and  ap- 
pellant Fouts  entered  Into  a  contract  by 
which  Fouts  agreed  to  furnish  the  material 
and  construct  for  respondents  a  two-story 
reinforced  concrete  building  In  Olympia,  in 
accordance  with  plans  and  specifications  pre- 
pared by  W.  B.  White,  an  architect,  the 
work  to  be  done  under  his  direction  and  to 
his  satisfaction  as  snperrlstng  an^ltect 
Fouts  was  to  complete  the  building  for  an 
agreed  lump  sum  of  $16,000,  except  that  he 
was  to  receive  additional  compensation  for 
any  changes  In  the  plans  and  specifications 
which  would  Increase  the  cost  of  the  building 
to  him.  He  agreed  to  execute  a  bond  In  tlie 
sum  of  $8,000  with  a  responsible  surety  com- 
pany as  surety  to  gnaroAtee  the  faithful  per- 
formance of  the  contract.  The  contract  and 
spedflcatloDs  made  part  thereof  contained, 
among  other  stipulations,  the  foUovrlng: 

*The  party  of  the  second  part  (Fonts)  farther 
agrees  to  anome  and  pay  oU  bills  ineorred  by 


blm  for  labor  and  material  In  the  execution  of 
tUfl  work.** 

"Should  the  owners  desirfl  to  make  changes  or 
alterations  in  the  building  during  the  construc- 
tion, they  shall  have  the  right  to  do  so,  but  sodl 
changes  must  be  otdered  in  writing  by  Che  ar* 
chiteeC  and  the  price  agreed  vpon  at  the  tiow 
they  are  ordered,  wbidi  agreed  price  is  also  to 
be  placed  in  writing,  and  no  extras  will  be  allow- 
ed nor  paid  for  unless  in  pursuance  of  written 
orders.  Should  it  be  found,  when  tbe  extra 
work  is  ordered,  that  the  o\inen  and  contractor 
cannot  agree  upon  a  Just  price  for  the  aame. 
then  the  matter  shall  be  submitted  to  tbe  archi- 
tect, who  shall  give  a  written  statement  as  to  a 
just  cmsideratiMit  either  party  having  the  right 
to  appeal  from  tlus  dednon.   *   *  * 

"Should  the  owner  or  contractor  desire,  either 
may  appeal  from  any  and  all  dedaions  of  the 
architect  herttin  named  to  a  board  of  arbitra- 
tion, consisting  of  one  i>erson  chosen  by  each 
principal  and  an  umpire  selected  by  the  two  bo 
chosen,  and  the  decision  of  such  a  board  shall 
be  final  and  binding  on  all  portifia  cuKerned." 

The  contract  having  been  signed  by  the 
parties,  lmniedlnt«l7  thereeftBir,  la  ooiiQ)U- 
ance  wtth  its  terms,  a  bond  la  the  sum  at 
98,000  was  ezeented  by  Fonts  as  principal 
and  appellant  guaranty  company  as  surety 
guaranteeing  the  faithful  pvtHmance  of  the 
contract  I^ila  bond  Is  the  odb  here  sued  up- 
on, and  contafas,  aoMng  oOar  st^^tlons, 
the  fbUowlnc: 

"  *    *    *    No  diaage  shall  be  made  in  the 

plans  and  specifications,  terms,  covenants,  and 
conditions  of  such  contract  which  shall  increase 
the  amount  fo  be  paid  the  prindpal  more  than 
20  per  centum  of  the  penidQr  of  this  Instm- 
ment.  •  •  . 

The  plans  and  qwdflcations  originally  con- 
templated the  construction  of  a  storeroom 
and  a  banklns  room  on  the  loww  floor,  and 
Induded  a  vault  In  the  banking  room.  Tbey 
also  contemplated  putting  in  fireproof  parti- 
tions, known  as  Jester  partitions,  between 
the  rooms  on  both  floors.  While  the  con- 
struction of  the  foundation  and  the  outer 
walls  of  the  building  was  progressing,  but 
before  any  work  was  d<me  on  the  Interior 
portions  thereof,  respondents  dedded  to  have 
the  banking  room  partitioned  Into  two  store- 
rooms, omit  the  vault,  and  have  the  parti- 
tions between  the  rooms  on  both  floors  con- 
structed of  wood  studding  and  lath  with  ordi- 
nary plastering  thereon,  Instead  of  the  Jester 
partitions,  as  called  for  In  tbe  original  plana 
and  speclflcatloQs.  Some  other  minor  chaos- 
es were  also  dedded  upon  by  respondents,  but 
we  think  they  are  not  of  suflldent  Importance 
to  require  notice  here.  Revised  plans  and 
spedflcatlons  were  prepared  accordingly  by 
the  architect  and  delivered  to  Fouts,  who  was 
directed  to  proceed  with  the  construction  of 
the  interior  of  the  building  In  accordance 
therewith.  Fouts  and  respondents  were  una- 
ble to  agree  upon  the  additional  compensa- 
tion he  should  receive  for  Qie  making  of 
these  changes ;  so  White,  as  the  superrlsliig 
architect,  made  an  estimate  of  what  he  con- 
sidered a  jDst  extra  compensation  therefor, 
made  out  a  written  statement  thereof,  and 
delivered  the  same  to  Fouts  as  his,  the  arcbl- 
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tect's,  decision  upon  the  qnesUon.  This  state- 
ment shows  that  after  making  deductions  for 
the  omission  of  the  vault,  the  fireproof  Jester 
partitions,  and  some  other  smaller  Items,  and 
making  allowance  tor  the  extra  work  and  ma- 
terial to  conform  to  the  revised  Interior  plans 
and  specifications,  Fonts  would  be  entitled  to 
$667.25,  In  addition  to  the  contract  price  of 
$16,000,  npoa  Uie  completion  of  the  building 
In  accordance  with  the  revised  plans  and 
specifications.  The  trial  court  found: 

"  •  •  •  That  thereafter  the  defendant  Rob- 
ert M.  Footfl,  doing-  buflineis  as  tbe  Touts  Con- 
stmcdon  Company,  placed  said  extras  in  said 
trallding;  that  the  said  delandant  Fonts  never 
appealed  from  said  ardiiteefs  statenwnt;  that 
a  long  time  after  said  building  was  completed 
and  accepted  the  defendant  Robert  M.  Foats, 
doing  busineBs  as  the  Fonts  Oonstruction  Com- 
pany, propoaad  some  sort  of  arbitration  of  the 
matters  relating  to  said  extras,  but  such  pro- 
posal  was  not  seasonably  made  nor  within  a 
reasonable  time  after  the  furniahing  of  the  writ- 
ten statement  as  to  the  Just  consideratioD  by 
tiie  architect*  and  not  in  aooordance  with  the 
provisiona  ot  tbe  contract" 

We  think  this  finding  Is  fully  Justified  by 
the  evidenca  There  Is  no  dispute  as  to  the 
sums  which  respondents  were  compiled  to 
pay  in  order  to  protect  their  prc^ier^  from 
liens  of  materialmen  and  laborers  which 
were  incurred  by  Fonts  In  tbe  performance 
of  the  contract,  in  excess  of  the  contract 
price,  including  extra  compensation  allowed 
by  the  architect  because  of  the  changes,  nor 
cotild  It  be  seriously  contended  that  respond- 
ents were  not  damaged  In  the  amount  for 
whidi  Judgment  was  rendered  In  their  favor 
against  appellants  because  of  the  failure  of 
Fonts  to  faithfully  perform  his  cmitract  to 
assume  and  pay  all  bills  Incurred  bg  Mm 
for  labor  and  material. 

[1]  It  Is  first  contended  in  i^tpeUant  guar- 
anty company's  behalf  tliat  the  revised  In- 
terior plana  and  spedflcaticms  worked  such  a 
change  in  the  original  contract  as  to  make  it 
in  fact  a  different  contract  from  that  which 
the  bond  was  given  to  secure  the  faithful  per- 
formance of,  and  that  therefore  no  recovery 
can  be  bad  against  the  guaranty  company 
upon  the  bond.  If  the  contract  and  bond 
were  silent  up<m  the  matter  of  making  chang- 
es in  the  plana  and  specifications,  It  Is  pos- 
sible that  the  changes  made  mU^t  be  con- 
sidered of  such  a  nature  that  the  surety 
would  be  released  upon  tbe  theory  that  the 
contract  under  which  the  bulldlDg  was  com- 
pleted was  not  the  contract  originally  made 
and  for  tbe  faithful  performance  of  which 
the  bond  was  given.  We  have  Beea,  how- 
evw,  that  tbe  otmtract  expressly  authorizes ; 
dMngee  at  the  Instance  of  re^ndents,  and 
that  the  changes  made  were  ordered  in  com- 
plianoe  with  the  terms  of  the  contract  We 
have  also  seen  that,  while  the  contract  ath 
thorizes  changes  without  specifying  the  ex- 
tent to  which  respondents  mlgftt  go  in  mak- 
ing (dianges,  the  bimd  expressly  recognizes 
that  such  changes  may  be  made,  providing 
they  did  not  Increase  the  amount  of  the  ex- 


tra compensation  to  be  paid  to  Fouts  more 
than  20  per  cent,  of  the  penalty  of  the  bond. 
The  bond  was  signed  not  only  by  the  guar- 
anty company,  but  also  by  Fouts,  and  Is  there- 
fore a  reo^nition  both  by  him  and  the  guar- 
anty company  of  the  extent  to  which  changes 
might  be  made  in  tbe  plans  and  specifica- 
tions, and,  we  think,  has  all  the  force  as  If 
the  20  per  cent.  Umlt  bad  been  Inserted  In 
the  contract  Itself.  Assuming  for  the  pres- 
ent that  Fouts  was  entitled  to  no  more  than 
the  $667.25  allowed  him  by  the  architect  as 
his  compensation  because  of  the  changes,  It 
becomes  plain  that  the  Increased  cost  of  the 
building  by  reason  of  the  changes  falls  tat 
short  of  20  per  cent  of  the  $8,000  named  as 
the  penal  sum  of  the  bond.  It  se^s  quite 
clear  to  us  that  not  only  were  the  changes 
well  within  the  20  per  cent  limit  agreed  up- 
on, but  that  they  were  not  such  changes  as 
resulted  In  the  construction  of  a  building  ma- 
terially differing  from  that  which  the  origi- 
nal contract  contemplated  might  be  construct- 
ed thereunder.  It  may  be  that  under  a  con- 
tract of  this  nature,  allowing  changes  to  the 
extent  this  contract  does,  a  completed  build- 
ing might  be  so  different  from  the  (me  con- 
tracted for,  though  costing  no  more  than  the 
agreed  contract  price,  that  the  surety  upon 
the  bond  to  secure  the  faithful  performance 
of  the  contract  would  be  released  because 
of  such  a  change,  but  we  think  this  is  not 
such  a  case.  There  was  no  change  In  the 
outward  appearance  or  design  of  the  build- 
ing, its  size,  main  walls,  foundations,  or 
floors ;  the  dianges  being  only  the  omission 
of  the  vault,  tbe  omisaton  of  the  fireproof 
Jester  inner  partitions,  and  the  substitution 
of  wooden  lath  and  plaster  partitions  there- 
for, and  some  other  minor  changes.  It  is, 
we  think,  (dearly  such  a  building  as  the  orig- 
inal contract  contemplated  might  be  con- 
structed thereunder.  Our  decisions  In  De 
Mattos  V.  Jordan,  15  Wash.  37S,  46  Pac.  *Q&, 
Drumheller  v.  American  Surety  Co.,  30  Wash. 
630, 71  Pac.  26,  and  Ovlngton  v.  ^tna  Indem- 
nity Co.,  36  Wash.  473.  78  Pac.  1021,  deal 
with  contracts  similar  to  the  one  here  In- 
volved, and  are  in  harmony  with  our  con- 
clusion here  reached.  The  dedsioDS  relied 
upon  by  counsel  for  appellants  have  to  do 
with  contracts  which  are  silent  upon  the 
question  of  changes.  We  are  of  the  opinion 
that  appellant  guaranty  CMnpany  cannot 
escape  liability  upon  the  theory  that  It  did 
not  guarantee  the  faithful  performance  oi 
the  contract  under  which  the  building  was 
finally  constructed. 

[2]  It  Is  contended  in  behalf  of  both  appel- 
lants that  respondents  have  no  right  to  main- 
tain this  action,  because  they  have  not 
sought  to  have  submitted  to  arbitration  the 
question  of  the  matter  of  extra  oompensatioii 
Fonts  is  entitled  to  for  the  work  and  mate- 
rials furnished  by  him  as  a  result  of  the 
dianges  in  the  interior  plans  and  spedflca* 
tlona.  Tbe  argument  seems  to  be  that  be- 
cause d  tbe  failure  of  Fouts  and  respona- 
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ents  to  agree  upon  tbe  amount  he  was  to 
recelTe  for  the  extra  work  and  material  tbat 
question  Is  still  an  open  one,  and  must  be 
either  settled  by  arbltratltm  or  at  least  an 
offer  to  settle  by  arbitration  made  by  re- 
sfHUidents  before  they  can  resort  to  the 
courts  for  the  settlement  thereof.  It  seems 
to  us  that  the  answer  to  this  contention  is 
found  in  tbe  fact  that  upon  tbe  failure  of 
Fonts  and  respondents  to  agree  upon  the 
amount  of  such  extra  compensation  when  the 
extra  work  was  ordered  the  amount  of  such 
extra  compensation  was  determined  by  the 
architect  as  provided  in  the  contract,  that 
Fouts,  being  duly  notified  thereof,  proceeded 
with  the  work  and  C(mipleted  the  building  In 
accordance  with  the  revised  Interior  plans 
and  Bpedflcatlons,  and  that  he  did  not  appeal 
from  tbe  decision  of  the  architect  fixing  bis 
extra  compensation,  at  least  not  until  long 
after  the  completion  and  acceptance  of  the 
building.  It  seems  to  us  that  the  terms  of 
the  contract  above  quoted  contemplated  that 
the  amount  of  the  extra  compensation  due 
Fouts  resulting  from  changes  in  the  plans 
and  specifications  should  be  determined  ei- 
ther by  agreement,  decision  of  the  architect, 
or  arbitration  "when  tbe  extra  work  is  or- 
dered," or  in  any  event  before  it  Is  under- 
taken and  completed,  and  that,  Fouts  having 
been  notified  of  tbe  decision  of  the  architect, 
and  not  ai^eallng  therefrom,  but  proceeding 
with  tbe  work  as  directed,  the  architect's 
decision  became  final  and  binding  upon  him. 
It  seems  to  us  the  architect  was  as  much  an 
arbiter  in  the  first  instance  and  his  decision 
as  final  and  conclusive  as  that  of  the  arbi- 
ters to  whom  appeal  might  be  taken  from  bis 
decision,  should  no  appeal  be  taken.  Should 
we  pniceed  upon  the  theory  that  Fouts  had 
a  reasonable  time  after  the  rendition  of  the 
decision  of  the  architect  to  appeal  therefrom 
even  though  he  proceeded  with  the  work,  yet 
we  think  be  did  not  appeal  within  a  reason- 
able time  as  concluded  by  the  trial  court 
Our  decision  in  Bavaria  Inv.  Co.  t.  Washing 
ton  Brick  Co..  82  Wash.  187,  144  Pac.  68, 
supports  this  view. 

Further  contentions  made  In  appellant's 
behalf,  we  think,  are  without  merit,  and  do 
not  c^  for  furtber  discussion. 

The  Judgment  is  affirmed. 

SLLIS,  C.  J.,  and  HOLGOMBf  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


TALKINGTON  T.  WASHINGTON  WATER 
POWER  CO.    (No.  137»3.) 

(Supreme  Court  of  Washington.    Jan.  2,  1918.) 

En  Banc.  On  reheariDg.  Former  opinion 
adhered  to,  and  Judgment  affirmed. 

For  former  opinion,  see  165  Pac  87.  See. 
also.  93  Wash.  688,  160  Vac  754. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
the  court  adtaeres  to  the  decision  rnidered  in 


this  case  by  Department  No.  2  on  May  18. 1917, 
reported  in  166  Pac.  87.  The  Judgment  of  the 
trial  court  la  therefore  affirmed. 


HUNT  T.  GAMPBSLLu    CNo.  15Sa) 
(Supreme  Court  of  Ariama.    Dee.  22,  1917. 
Rehearing  Denied  Jan.  14,  19ia) 

1.  Appeal  ano  Ehbok  «s»171(8)  —  Bctxsw  — 
Waivsb  of  Ebbobs. 

Where  no  prejudice  by  reason  of  defects  In 
the  pleadings  resulted  to  either  party,  and  by 
stipulation  th^  entered  into  trial  of  the  election 
contest  on  tiie  merits,  exceptions  ttf  tJu  pleadingi 
will  be  deemed  waived. 

2.  SvTWicnan  symnHOi. 

No  court  can  waitx  a  jn^ment  <m  snapA- 
don. 

3.  BvinrNoK  »3>88<1)— Pbesttmptiowb— Onri- 

oiAi,  Acts. 

There  la  a  presumptlcHi  tiiat  public  offidali 
acted  in  good  faith. 

4.  Emctionb  <S=>298(1)  —  Gontebts  —  Rkteo- 

TTON  0¥  PbECINCT  VOTES. 

The  contta  will  reject  the  votes  of  an  entire 
precinct,  and  disfranchise  all  of  tbe  electors  only 
where  an  Imperative  public  necessity  requires, 
and  it  Is  impossible  to  compute  the  wrong  rieqnir* 
ing  tbe  rejection  of  some  of  the  ballots, 
e.  Appeal  ano  Ehbob  ^=>1012(1)— Eetiew— 
FiNniNos. 

The  appellate  court  is  not  permitted  to  iook 
behind  the  findings  of  the  trial  court,  when 
it  is  a  matter  of  weizbing  the  evidence,  or  per- 
taining to  the  credibility  of  tbe  witnesses. 

6.  ELECTions  «»198— REracnov  aw  Bazxots 
— Pbecinot— BuconoN  Ofitouls. 

Though  some  of  the  election  officials  of  a 
precinct  were  not  residents  of  that  particular 
precinct,  as  required  by  taw,  the  whole  of  the 
ballots  of  the  precinct  win  not  for  that  reason 
be  Fleeted,  where  tbe  obJectioB  was  not  raisad 
until  after  tbe  election;  for,  there  being  nothing 
in  tbe  statute  requiring  rejection  in  such  case, 
the  courts  will  construe  the  statute  as  directory, 
and  not  mandatory. 

7.  Elections  «»292  —  Ooimsn— SkauD— 
Bdbobn  of  Pboot. 

Fraud  is  never  presumed,  but  must  be  al- 
leged and  proven;  tnerefore  a  party  seeking  to 
overcome  ne  prima  facie  case  made  by  tJie  aee> 
tion.  returns  on  ground  tidat  certain  ballots  had 
been  fraudulently  changed  and  counted  must  pro- 
duce sufficient  proof  to  establish  the  charge. 

8.  Elections  «=»295(1)  —  Contests  —  Fbattd 

— EVIDKNCli. 

An  electloa  fraud,  like  any  other  fact,  may 
be  proven  by  circumstantial  evidence,  but  the 
quantum  of  proof  must  be  sufficient  to  establish 
the  fraud. 

9.  ErroeNCB  «sb217.  817(18)— AmnsraBZLiTr 

— Hi  ABSAT— AOKISSIOK  B. 
Testimony  that  an  election  official  told  a 
third  person  that  another  official  fraudulently 
changed  numerous  ballots,  and  that  he  changed 
only  one  ballot,  is  inadmissible,  being  hearsay, 
in  so  far  as  the  decti<ni  official  described  the  acta 
of  his  fellow  official,  though  admissible  as  an  ad* 
mis!)ion  witii  respect  to  the  election  ofBcial's  own 
misdeed. 

10.  ELBonoiTB  ^s»295(1)-~Ballotb  Fbaitp. 
In  an  electirai  contest  evidence  insuffi- 
cient to  show  that  election  officials  changed  bal- 
lots from  one  candidate  to  another,  and  to  war- 
rant tbe  court  in  taking  votes  from  tbe  contests 
ant  and  giving  them  to  tbe  contestee. 

11.  EL^onoiie  ^»294  —  FsAun  —  Mutxlatxd 
Ballots. 

The  returns  of  tbe  official  board  are  prima 
taae  evidence  of  the  votes  cast,  and  though  itn 
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inspection  of  the  ballots  showed  matilatvin  and 
alteration,  the  court  cannot  without  any  other 
evidence  take  votes  from  one  candidate  and  siTa 
them  to  anotiier,  for  to  destroy  the  credit  of  the 
official  Tetams  there  must  be  nneqaivocal  evi- 
dence of  fraod,  and  if  the  circnmstances  of  the 
case  can  be  explained  npon  the  bTPOtheai*  of 
good  faith,  that  explanation  win  prevalL 

12.  EiAOnoNS  ^»293(6>— BAlXOT»-CoiTBn>- 

EEATION, 

Where  the  ballots  of  a  precinct  were  never 
canvassed  by  the  board  of  anpervisora,  and  were 
certified  as  missing,  a  package  of  ballots  pur- 
porting to  be  those  of  the  missinz  precinct  can- 
not, where  they  were  not  preserved  in  compliance 
wiui  the  statute,  be  considered,  the  county  treas- 
urer having  discovered  them  in  his  office  at  the 
time  be  was  packing  the  other  ballots  to  bring 
them  into  conrt,  the  ballots  so  found  having 
been  placed  in  tne  treaBorer's  office  by  perstms 
Dnknown. 

13.  Slbciions  ^295  (2)— Ran^UBNa— Cehxifi- 

CATION—CONSIDEBATXOH. 

Civ.  Code  1913,  par.  3008,  dedaiw  that  the 
board  of  supervisors  of  a  comity  must  meet  on 
the  second  Monday  after  each  election  to  can- 
vass the  returns.  Paragraph  3004  declares  that, 
if  at  the  time  of  meeting  the  returns  from  eadi 
precinct  In  which  polls  were  opened  have  been 
received,  the  board  mast  canvass  such  returns, 
but,  if  all  the  retams  have  not  been  received,  the 
canvass  must  be  postponed  until  all  returns  are 
received,  or  six  postponements  have  been  bad. 
Tie  board  of  enpervisors  of  a  coonty  met  on  the 
second  Monday  after  the  election  and  canvassed 
the  returns  from  the  precincts  that  had  been  re- 
ceived, bat  entered  on  its  minutes  an  order  of  ad- 
journment before  the  expiration  of  the  six-day 
period  wltiioat  canvassing  the  retams  from  a 
particnlar  precinct  which  were  duly  received 
within  the  time  the  board  is  required  to  be  in 
nsaion  to  make  the  canvass.  Thereafter  the 
board  reconvened  within  the  six-day  period  and 
canvassed  the  retams.  Held,  that  the  returns  of 
such  predinct  should  be  considered;  the  first  ad- 
Jonmiunt  of  the  board  hdns  improper. 

14.  lAAlTDAHUS  «=974(4)  —  COHFBtXXKO  CaN- 

VAB6  or  Election  Rktubbs. 
The  board  of  ooonty  superrisors,  which  is 
reqoired  to  canvass  returns  of  an  electton  may, 
by  mandamus  be  compelled  to  canvass  the  re- 
tuzns.  where  it  tailed  to  paifoxm  its  duty  as  xe- 
qaized  by  law. 

16.  Elbctions  *=»180(1)— BAiiOTS— Duty  ot 

VOTEB. 

Civ.  Oode  1913,  par.  2940,  declares  that  any 
person  desiring  to  vot«  for  all  of  the  candidates 
of  any  political  party  may  do  so  by  placing  a 
cross  in  the  square  at  the  top  of  the  column  un- 
der the  name  of  inch  party,  otherwise  he  may 
vote  for  any  candidate  by  placing  his  cross  in 
the  square  opposite  Ibe  name  of  such  candidate ; 
while  paragraph  2941  provides  fbr  notice  to  vot- 
ers to  put  an  X  in  the  square  after  the  name  of 
each  candidate  they  wish  to  vote  for.  Paragraph 
2943  provides  tUat  the  voter  shall  mark  his  bal- 
lots In  the  voting  booth,  and  that  he  may  write 
the  name  of  any  person  on  the  blank  lines  below 
the  names  of  the  candidates  printed  on  the  ballot 
for  the  particular  office  for  which  be  desires  to 
vote  for  such  person,  and  maik  the  same  with 
an  X  in  the  square  opposite  the  blank  line. 
Paragraph  2955  further  provides  tot  the  prepa- 
ration of  ballots  by  voters.  Held  that,  as  one  too 
illiterate  to  mart  Us  ballot  substantiidly  as  the 
law  directs  cannot  for  tbat  reason  be  assisted, 
DO  person  being  entitled  to  assistance  except  in 
the  case  of  physical  disability,  as  prescribed  by 
paragraph  2958,  a  voter  mast  express  his  diolce 
substantially  in  tiie  manner  provided  by  statute, 
or  bis  ballot  cannot  be  counted. 


16.  Eleotioivb  «»18(K4)  — Baixots— Ooitnt* 

XRO. 

Civ  Code  1913,  par.  2982,  prescribing  the 
form  of  liallots,  provides  a  separate  column  with- 
in vertical  lines  on  the  official  ballot  tor  each  po- 
litkal  party  requiring  the  names  of  all  candi- 
dates of  a  particular  party,  except  judges  and 
members  of  the  tax  commission,  to  appear  within 
the  column  let  apart  for  that  political  party,  and 
after  the  name  of  each  candidate  within  the  col- 
umn a  dotted  line  is  run  to  a  square  placed  with- 
in each  column  opposite  the  name  of  the  candi- 
date. Paragraphs  2940,  2941,  and  294S  provide 
that  the  voter,  if  aat  desMng  to  vote  a  straight 
ticket  by  marking  an  X  in  tiie  square  at  the  top 
of  the  party  column,  shall  ma»  an  X  in  the 
squares  opposite  and  to  the  right  of  tlie  names  of 
the  individual  candidates.  Ballots  on  which  the 
voter  bad  msrind  an  X  in  the  squsm  within  the 
lines  of  tiis  ProhMtim  o(dumn  opposite  the 
place  where  the  name  of  Uie  Prohibition  candi- 
date for  Governor,  If  there  had  been  one,  should 
have  appeared,  were  counted  fOr  t^e  Republican 
candidate,  although  the  column  ot  the  B^ubll- 
can  party  was  to  tbe  left  of  that  for  the  Prohibi- 
tion party.  Held,  that  such  ballots  should  not 
have  been  counted  for  the  Bepoblican  candidate; 
there  being  nothing  to  show  that  the  voter  in- 
tended to  vote  for  him,  although  his  name  hap- 
pened to  be  closest  to  the  sQuare  marked. 

17.  BLEoivata  «=3l80(S)  —  Bazxotb— Uabk- 

INO. 

A.  voter  marked  an  X  in  the  square  at  the 
top  of  tbe  party  column  and  placed  a  separate  X 
in  the  squares  after  the  names  of  all  other  party 
candidates  than  the  candidate  for  Governor. 
Civ.  Code  1913,  pars.  2940,  2941,  authorise  tbe 
voting  of  a  straight  party  tidiet  by  placing  an 
X  in  the  square  at  the  top  ot  the  party  column, 
and  Buthcffise  an  elector  not  voting  a  straight 
ticket  to  vote  for  an^  candidate  by  placing  his  X 
in  the  square  opposite  the  name  of  each  candi- 
date. •  Paragraph  2959  decl&res  that.  If  the  voter 
marks  more  names  than  there  are  iwrsons  to  be 
elected  to  an  office,  or  if  for  any  reason  it  Is  im- 
possible to  deternwie  his  choice  for  any  office  to 
be  filled,  his  ballot  aball  not  he  countea  for  sutdi 
office;  while  paragraph  2979  declares  that,  if 
the  names  of  more  persons  are  designated  on  any 
ballot  for  the  same  office  than  are  to  be  chosen 
for  such  office,  then  ell  tbe  names  designated  for 
such  office  shall  be  rejected.  Held  that,  as  the 
marking  ot  additional  crosses  in  the  squares  oppo- 
site the  names  of  the  individual  candidates  add- 
ed nothing  to  the  efficacy  of  the  cross  in  the  par- 
ty column,  and  did  not  ai»eu  to  be  dlstiavuisb- 
ing  marks,  the  ballot  should  be  counted  for  the 
party  candidate  for  Govonor. 

la  ELBOnonS  «B3l80(t9  —  Baixots  —  Mabx- 

INO. 

Where  baUots  havlnc  an  X  at  ths  top  <rf  a 

party  column  were  Duirked  with  an  X  in  the 
square  after  the  name  of  a  candidate  of  another 
party,  the  ballots  as  to  such  o'ffice  must  be  re- 
jected; there  being  a  candidate  for  such  office 
m  the  party  column  so  marked. 

10.  BuBcnonB  ^sl80(5)  — Ballots— Oount- 
nro. 

Where  ballots  wore  mailed  with  a  cross  or 
X  in  the  square  of  one  party  column,  and  an 
X  in  the  square  at  the  top  of  another  party  col- 
umn, but  one  of  the  parties  so  voted  for  had 
no  candidate  Governor,  the  ballots  should  be 
coiuted  for  the  other  par^  candidate  for  tbat 
office. 

20.  E^UEcnoNS  €=»180^^Baixot— ConazDEB- 

ATION— COTJNTINO. 

Ballots  marked  with  a  cross  or  X  in  the 
square  at  the  top  of  one  party  column,  and  wlikh 
were  marked  with  a  cross  in  the  square  opposite 

name  of  the  candidate  ot  anonier  party  tm 
Governor,  may  be  counted  for  such  candidate, 
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where  tbe  partr  whose  column  was  marked  with 
an  £  aabmitted  no  candidata  for  that  office. 

21.  Elections  «=9l81— Baixot— OoNBiDnA- 

TIOH— ConHTIMO. 
Ballots  In  which  the  name  of  a  candidate 
was  written  in,  bat  no  X  was  marked  in  the 
sqnare  opposite  bis  name,  either  as  printed  on 
the  ballot  or  so  written  thereon,  cannot  be  count- 
ed; OfT.  Code  ISIS,  par.  2932,  declsriDB  that  in 
the  column  at  the  right  of  the  name  of  the  candi- 
date and  on  the  same  line  there  shall  be  a  apace 
eo  inclosed  as  to  make  s  square  in  which  the 
voter  may  designate  his  choice  by  an  X,  and  be- 
low saoh  name  shall  be  placed  as  many  blank 
lines  as  there  ar«  offices  of  the  kind  to  fill,  and 
in  likp  manner  a  aqnare  shall  be  placed  after 
anch  blank  space  in  which  blank  space  the  Toter 
may  write  the  names  of  any  person  or  persons 
for  whom  he  desires  to  vote,  and  in  the  squares 
opposite  shall  deaif:nate  his  choice  by  an  X 
as  in  the  case  of  printed  names. 

22.  Elkctions  «=»180(2)— Ballots— Oohbip- 

■3UTION— "St.  ANTHOm-'S  C*08B"— "St.  An- 

DBBw's  Gboss^  —  "LATnr  Cbobb"  —  "Gbkke 

Oross**' 

Civ.  Code  1913,  para.  2929,  2940.  2941,  2943, 
referring  to  the  means  by  wbicfa  a  voter  shall  ex- 

Er«B8  his  selection,  require  the  voting  squares  to 
B  marked  with  a  cross,  althoush  In  some  in- 
stances the  statute  refers  to  such  cross  as  an  X. 
There  are  four  principal  forms  of  the  cross : 
The  St.  Andrew's  cross,  which  Is  made  in  the 
form  of  an  X;  the  Latin  cross,  "f",  as  used  in 
the  crudfizion;  St  Anthony's  cross,  which  is 
made  in  the  form  of  a  T;  and  the  Greek  cross, 
which  is  made  by  the  intersection  at  right 
angles  of  lines  at  their  eentcv  pcdnt  A  cross 
practically  in  the  form  of  a  Y  is  used  in  certain 
departments  of  ai^lled  science,  field  ib»t,  as  a 
cross  is  In  many  varying  forms,  a  ballot,  if 
marked  with  a  symbol  indicating  that  the  voter 
made  a  bona  fide  effort  to  make  a  cross  and  mark 
it  anbatantially  within  the  square,  should  be 
counted,  although  the  cross  was  notjperfect,  and 
was  not  exactly  In  the  form  of  an  &. 

28.  BuoTioNs  «=3>1M<8)— BALixns— Disnii' 

GDISBING  MaU. 
Where  a  voter- wrote  the  word  "Tea"  in  the 
voting  square  opposite  a  candidate's  name,  and 
over  the  word  marked  a  cross,  and  it  did  not 
appear  that  he  intended  to  place  a  distinguishing 
mark  on  his  ballot,  but  merely  wislied  to  empha- 
siie  his  choice,  the  ballot  should  be  counted. 

24.  EzjEonoNS  4=3»180(1)  —  Ballots  —  Mabk- 

UfO. 

Ballots  marked  with  the  word  "Tea"  at  the 
top  of  the  party  column  or  with  the  word  "Yes" 
after  the  name  of  a  candidate  should  not  be 
counted,  not  bdas  marked  witli  a  cross  in  die 
square  as  required. 

26.  EuccnoNa  ^101^  —  Ballots  —  Dismr- 
ouisuiHa  Mabk. 

Where  there  was  no  evidence  that  the  voter 
who  marked  bis  baUot  with  a  cross  and  wrote  in 
the  word  "Yes"  on  the  dotted  line  after  the  name 
of  a  candidate  Intended  to  place  a  distinxnishing 
mark  thereon,  it  api»earing  that  he  merely  wish- 
ed to  emphasise  bia  choice,  the  ballot  should  be 
counted. 

28.  Blectionb  «=>180(2>— Ballots— Cross, 

Where  a  baUot  was  marked  with  Intersecting 
lines  which  would  have  been  In  the  form  of  an 
X  had  the  lines  been  prolonged,  and  there  was 
the  faintest  intersection  of  the  lines,  such  ballot 
should  be  counted,  showing  an  honest  effort  to 
mark  a  croas. 

27.  Er-Ecnons  <s»180(2>— Baixoib— Cbobbbs. 
Ballots  marked  with  vertical  lines  in  the 

voting  squares  or  with  diagonal  lines,  where 
there  was  only  one  line  and  no  showing  of  on 
attempt  to  make  the  cross,  should  not  be  counted. 


28.  Elections  «=»180<2)— Ballots— Obossm. 
Where  the  baUot  In  the  voting  square  at  the 

top  of  a  party  column  was  marked  with  a  cross,  , 
it  will  not  be  rejected  because  the  lines  of  the 
cross  extended  somewhat  below  the  lower  Unes 
of  the  square;  it  not  being  contended  that  this 
was  a  distinguishing  mark. 

29.  Elections  «=»180(2)— Baixots— Cbosbeb. 
Where  crosses  with  which  ballots  were 

marked  showed  that  the  voters  were  suffering 
with  palsy  or  unsteady  hands,  but  indicated  an 
attempt  to  make  a  proper  cross,  they  ^ould  be 
counted. 

30.  ELEOTfONfl  ^=>180(2) — BALLOTO  QtOSSEB 

—Check  Masks. 
A  ballot  marked  with  a  dieck  mark  In  the 
voting  square  instead  of  a  cross  cannot  be 
counted. 

81.  ELEcnoHfl  •3»180{2>— Baixotb— Obobbes. 

A  ballot  marked  with  the  fii^re  1  in  the  vot- 
ing square  cannot  be  counted  for  the  'candidate, 
particularly  where  the  elpctor  made  excellent 
crosses  in  other  places  in  his  ballot. 
32.  Elections  «=>180{2)  —  Ballots  —  Dwrra- 
OTTisHTNa  Masks. 

A  ballot  marked  with  a  proper  cross  should 
be  counted,  although  the  elector  made  more  lines 
than  necessary;   it  not  being  contended  that 
such  lines  amounted  to  distinguishing  marks. 
88.  Elections  «b»]80(4>— Ballots— Cboss. 

Ballots  marked  with  a  cross  in  the  square 
opposite  the  dotted  lines  left  blank  undw  the 
name  of  a  candidate  to  enable  the  voter  to  ex- 
press his  choice  by  writing  in  the  name  of  any 
one  desired  cannot  be  counted  as  a  vote  tor  the 
candidate  on  the  theory  titot  the  voter  might 
have  been  suffering  from  astigmatism,  the  stat- 
ute prescribing  the.  means  for  a  voter  under  phys- 
ical disability  to  obtain  assistance,  and  the  the- 
ory of  astigmatism  being  weakened  hr  tiw  tact 
that  the  voter  In  other  places  inopuv  marked 
his  baUot 

84.  Blections  ^a296Cl)  —  Baixotb  —  Dimn- 
ouisHiNO  Mabk. 

Civ.  Code  1913,  par.  2982.  declares  that, 
when  S'  ballot  found  In  Any  ballot  box  bears  upon 
It  any  device  or  color,  or  thing,  or  is  folded  in  a 
manner  intended  to  designate  or  impart  knowl- 
edge of  the  person  who  voted  such  ballot,  it  must 
be  rejected.  Parairraph  2983  declares  that,  when 
the  board  of  election  rejects  a  ballot,  It  must  at 
the  time  of  such  rejection,  cause  to  he  made 
thereon  and  signed  by  a  majority  of  the  board 
an  indorsement  of  such  rejection,  and  of  the 
causes  theieof;  while  paragraph  2084  dedarei* 
that  all  r^ected  ballots  must  be  preserved  and 
returned  in  same  manner  aa  otber  ballots.  Par- 
agraph 2985  declares  that  whenever  a  question 
arises  In  the  board  as  to  tiie  legality  of  a  ballot 
or  any  part  thereof,  and  the  hoard  deddea  In  fa- 
vor of  the  legality,  such  action,  together  with  a 
concise  statement  of  the  facta  that  gave  rise  to 
the  objection,  must  be  indorsed  upon  the  ballot 
and  signed  by  a  majority  of  the  board.  Betd 
that  as  it  is  not  every  unauthorised  mark  on  a 
ballot  or  peculiar  method  of  folding  that  wiD 
warrant  its  rejection,  snd  a  ballot  can  only  be 
rejected  when  it  is  marked  or  folded  In  such  a 
manner  aa  to  designate  or  impart  knowledite  of 
the  person  who  voted,  dection  officers  should  at 
the  time  of  counting  ballots  make  records  of  any 
distinguishing  marks,  and  ballots  bearing  no  no- 
tation by  election  officers  as  to  disttngnishlnfc 
marks  viould  not  thereafter,  merely  beeanse 
found  to  bear  unauthorised  marks,  be  rejected: 
it  not  appearing  who  put  the  marks  thereon,  or 
that  they  tnded  to  disclose  knowledge  of  the 
voter, 

85.  Klbotions  «=3l94<8)  —  Ballotb — Distin- 

OUIBHINO  MaBKS. 
Where  a  voter  marked  hia  craaa  In  the  Demo- 
cratic column  at  the  top  of  the  ballots,  and  then 
drew  a  line  to  the  space  where  the  namea  of  the 
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Democratic  candidate!  for  prcrideatial  electors 
were  printed,  and  alonff  tills  line  wrote  the  word 
"WUscuL''  the  ballot  abotild  be  rejeoted  nndar 
Oir.  Oode  1918,  par.  2082,  proTidiok  for  the  re- 
jectknt  of  ballou  bearinf  dutiDgui^ing  marks ; 
tho  Toter  baviog  deliberately  ^aeed  on  hU  bal- 
lot an  onntJurind  mark. 
86^  fhxcmoviB  ^»194(1> — Baixotb — Difrrrw- 

OUI8HINO  BlUKS. 

Under  sncb  parajtraph,  where  a  voter  having 
marked  a  cross  In  tb«  sanare  at  the  top  of  the 
Democratic  colomn,  and  in  tiie  aqnare  for  voting 
on  an  InltiatiTe  petition  drew  an  oblique  line  ex- 
tending it  beyond  the  square,  and  then  in  large 
letters  wrote  the  winds,  "I  vote  Yes."  heavily 
underscored,  tlie  ballot  should  be  rejected  as 
bearing  a  distingnlahing  mark;  the  voter  having 
deliberatdy  placed  thereon  an  tmanthorized 
mark. 

87.  SlSOnOHB  «S38(KH«>— OfHTTm-BlTIBW— 
QunnoNB  TOB  DinKBUnATIOK. 

Where  the  rejection  or  retention  of  the  votes 
from  a  particnlBr  precinct  could  not  affect  the 
result  of  the  election,  the  Question  whether  such 
precinct  should  or  should  not  have  baen  oonnted 
need  not  be  detatnined  on  appeal  in  an  election 
contest 

88.  EuoTioifB  ^»80B(^H-OoHTEBT— Bxnsw— 
ABsiGNusntB  or  BuOE  ~  GoirDxnoirAi:.  As- 

Where  tiie  oootestea  inade  a  nnaber  of  ae- 
aignments  provisionally,  tiiat  is*  If  fbe  court  re- 
jected a  particular  precinct,  then  the  contestee 
urged  the  rejection  of  certain  other  precincts, 
such  conditional  assignments  need  not  be  consid- 
ered by  Um  appellate  coartL  where  it  did  not 
determine  die  queation  of  tne  rejection  of  the 
particular  precinct,  on  the  ground  that  the  re- 
tention or  rejection  of  the  votes  thereof  would 
not  sfTect  tiie  result 

88.  BuonoNs  4a•29809-GtHn■B^-BAIXOTB 

— ADHIBSIBnJTT. 

Where  ballots  are  preserved  in  strict  accord- 
ance with  the  statutory  requirements,  they  are 
admlBsible  in  evldeoce  wltliont  further  proof. 

40.  Electiohs  «»805(S)—Oaim8i— Bight  or 
Bbview. 

A  Judgment  in  an  dectloB  oimtaat  caae  la  an 
aj^pealable  on& 

41.  SiuonoHB  «ss3807— Comcum-Oosn. 

As  it  is  <mly  by  special  statute  in  an  election 
contest  that  the  prevailng  party  may  be  allowed 
judgment  for  costs,  a  party  prevailing  in  an 
flection  contest  la  not  entitled  to  costs  oOier 
than  thoae  prescribed  by  Civ,  Oode.  1818,  par. 
3089,  allowing  compensation  of  the  persona  mak- 
ing inspection  of  uie  ballota  in  preparation  for 
the  trial  of  the  contest  to  be  taxed  against  the 
defeated  party  as  costs. 

42.  EncnoRB  «=»80T  —  APPSAX.  —  Co  STB  — 

AlXOWANCS. 

A  judgment  in  an  deetloii  contest  bdng  ap- 
pealable, costs  of  appeal  may  be  allowed  to  the 
snccesaful  party. 

Appoal  from  Biqterior  Court,  Maricopa 
County;  B,  C.  Stanford,  Judge. 

EloctloQ  contest  by  George  W.  P.  Hunt 
agalnat  Thomas  B.  Campbell.  From  a  judg- 
ment for  the  contestee,  contestant  appeals. 
Roveraed,  and  Judgment  rendered  for  contest- 
ant. 

Eugene  S.  Ivea,  of  Tucson,  and  V.  C. 
Struckmeyer,  Thomas  W.  Neelrai,  and  Louis 
B.  WUtney,  all  of  Phceuix,  Cor  appellant. 
Richard  E.  Sloan,  of  Pbcenlx,  John  H.  Camp- 
bell* of  ToGBOn,  and  Bullard  A  Jacobs  and 
J.  U  Gust,  all  of  Phoenix,  tor  appellee. 


FUANKUN.aX  TUB  is  an  election  con- 
test At  Uie  general  election  held  In  the 
state  ct  AriBona  <m  the  Ttb  day  of  November, 
1916,  tlie  contestant,  who  1b  the  appellant 
her^  and  tta  contestee,  who  1b  the  appellee, 
were  rival  candidates  for  the  offlca  of  Gov- 
ernor. On  the  face  of  the  official  returns 
made  to  the  secretary  of  state  aad  canvassed 
by  him  the  contestee  received  the  highest 
number  of  votes  given  for  any  candidate  tor 
the  office.  The  secretary  of  state  thereupon, 
as  the  law  provides,  declared  the  contestee 
elected  to  the  office  of  Governor  of  Arizona, 
and  in  due  course  issued  and  delivered  to  the 
ctmtestee  a  certificate  of  his  election.  The 
superior  court  In  which  the  contest  was  tried 
found  that  the  ntunber  of  legal  votes  cast  at 
said  elecdon  tor  the  omtestee,  Thomas  E. 
Campbell,  was  28,161,  and  that  the  number 
of  legal  votes  cast  at  said  election  for  the  con- 
testant, George  W.  P.  Hunt,  was  28,084. 
nierenpmi  the  court  gave  Judgment  that  said 
contestee,  Thomas  B.  Campbell,  was  duly 
elected  to  the  office  of  Governor  of  the  state 
of  Arizona  at  said  election,  and  was  and  la 
entitled  to  the  said  certificate  of  election  Is- 
sued to  him. 

[1]  Exceptions  to  the  pleadings  upon  which 
the  contest  case  was  tried  have  been  taken 
by  both  parties.  In  view,  however,  of  the 
sttpulatlcHi  entered  Into  by  the  parties  tor  the 
trial  of  the  contest,  and  the  parties  having 
Joined  iBBoe  upon  tbe  disrated  points,  nei- 
thee  paitr  being  WMriJrteted  in  ttae  offer  of 
proof  by  reason  of  any  technical  objection  to 
the  plwadingB,  and  no  piaJndlee.reBalUng  el- 
ther  to  the  contestant  or  contestee,  it  la  ob- 
TiooB  ttiat  tlklB  case  ons^t  to  be  decided  npon 
Its  merits,  and  these  objections  to  the  plead- 
ings be  deemed  waived  by  the  respective  par- 
ties. 

Tbe  offldnl  retunu  of  the  canvass  of  pre- 
dnct  No.  1  in  Douglas,  Cochise  county,  show 
that  contestant  received  229  votes,  and  the 
contestee  received  106.  During  the  progreR;; 
of  the  contest  trial  the  contestee  amended 
his  answer  and  attacked  this  precinct  on  the 
ground  of  fraud.  It  Is  allied  In  the  amend- 
ed answer  that: 

"Bs  reason  of  miscondoct  on  die  part  of  the 
election  board  of  precinct  No.  1  in  Douglas, 
Cochise  county,  Ariz.,  at  said  election,  a  large 
number  of  ballots  that  had  been  properly  and 
duly  marked  by  the  voters  wbo  cast  the  same 
so  as  to  indicate  their  intent  to  vote  for  con- 
testee were  fraudulently  changed  by  members 
of  said  election  board  by  the  partial  erasure  of 
the  marks  placed  thereon  by  said  voters  and 
by  fraudulently  placing  other  marks  thereon, 
and  said  ballots  so  fraudulently  changed  and 
marked  by  said  election  board  were  wrongfully 
count(>d  for  oontestant  and  the  number  of  these 
were  128  or  more." 

nienceforward  the  heat  of  the  contest 
raged  furiously  around  Douglas  No.  1.  It 
became  the  very  head  and  fnmt  of  the  en- 
gagemoit,  and  Its  disposition  Is  dedslve  of 
the  contest    Nothing  apparNitly  has  been 
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left  nndoue  to  picture  before  the  court  the 
conditions  existing  there  on  election  day,  even 
to  the  most  minute  particulars  and  trlvlfll 
drcunistances. 

The  Thiel  Detective  Service  Company  of 
Los  Angeles,  Cal.,  was  employed  In  behalf  of 
the  contestee  to  furnish  evidence  regarding 
conditions  In  Douglas  No.  1.  Quite  a  number 
of  their  men  were  detailed  upon  the  case 
with  Instrnctlons  to  get  acquainted  with  per- 
sons who  had  knowledge  of  what  went  on  in 
Douglas,  and  espe<rfally  with  the  election 
board,  and  particularly  Art  Pearson,  They 
appear  to  have  done  their  work  thoroughly  In 
ferreting  out  every  due  and  drcnmstance  ot^- 
tainable.  Attorneys  for  contestant  assert 
that  these  detectives  admit: 

"That  Uieir  cbtef  amet  in  the  soceeufal  con- 
duct of  their  'profeBmon'  is  the  natural  or  ac- 
quired habit  of  BUCoesBful  mendacity  and  de- 
ceit." 

This  assertion  is  based,  perhaps,  only  up- 
on their  inference  from  the  evidence,  but 
It  does  aiq^ear  that  an  ability  to  be  efTectlve 
or  obtain  a  given  result  Is  an  Important  factor 
In  obtaining  and  upbuilding  a  profitable  em- 
ployment In  this  line  ct  endeavor.  Like 
the  pupils  of  Wa<ftfi>rd  Sqneers,  who,  before 
{QielllnK  the  word,  were  told  to  go  out  and 
wash  "winder,"  and,  after  the  washing  Is 
dime,  come  back  and  spelt  ''winder."  The  evl' 
dence  they  produce,  however,  when  competent 
and  material,  is  legitimate  evidence,  and  an 
appelate  court  will  attach  to  It  that  weight 
and  that  credibility  given  by  the  trial  court; 
no  more,  no  less.  Wide  publidtr  has  been 
given  to  alleged  frandulent  practices  In  this 
Dous^as  No.  1.  In  this  country  every  Indi- 
vidual has  a  right  to  private  jndgment,  and 
in&y  offer  bis  sentiments  freely  to  others. 
Private  Judgment  has,  no  doubt,  been  publish- 
ed many  times,  and  perhaps  so  often  tinctur- 
ed, as  might  be  expected,  with  party  bias  or 
with  party  prejudice.  In  the  fervor  of  politi- 
cal ooutests  this  must  be  expected.  Then  we 
have  the  warmth  of  discussion  in  the  oral 
ailment  of  counsel  before  the  bar  of  the 
court,  In  which  thl^  charge  of  fraud  Is  vehe- 
mently asserted,  to  Invigorate  our  solitary 
study  of  the  case  In  the  dispassionate  tem- 
perature of  the  Judicial  chambers.  All  of 
this  stimulates  our  powers  for  cool  and  solid 
Ju'tgment  Recollecting  the  wealmess  of  oar 
judgments  and  the  vain  presumption  of  hast- 
ily deciding  on  Important  subjects  without 
mature  deliberation  and  the  thorough  knowl- 
edge of  the  facts  presented  by  the  record  In 
a  given  case,  the  people  have  adopted  a  legal 
code  by  which  the  judgments  of  their  courts 
are  to  be  regulated,  aud  which  body  of  rules 
their  judicial  offlcers  are  commanded  to  obey, 
and  by  this  legal  code  the  court  Is  not  per- 
mitted to  found  Its  decrees  uptm  public  ru- 
mor, or  upon  evidence  about  whldi  a  mere 
theory,  suHpidoo,  or  conjecture  may  be  main- 
tained. The  opinions  of  the  court  are  pub- 
lished to  the  world  and  remain  upon  Its  ar- 
chives for  all  time,  and  their  errorH  and  In- 
justice, if  any,  may  be  detected  and  ext>oscd. 


We  have  this  high  responsibility  at  the  bar  of 
the  public.  And  though  It  may  be  thought  by 
some  that  a  court  would  be  disposed  to  pro- 
mote the  views  of  a  party, -such  considera- 
tions would  make  it  tremble  at  the  idea  of 
d<^ng  this  were  it  not  moved  otherwise  tj 
the  pride  of  its  reputation  and  honor. 

[2,  3]  To  be  Impartial  and  correct  is  there- 
fore our  duty.  If,  under  the  facts  of  the 
case  and  by  the  rules  of  law,  the  contestant 
is  entitled  to  the  votes  of  this  precinct,  he 
ought  to  have  them,  an'd  this  court  must 
not  be  deterred  In  the  performance  of  a  duty 
so  idaln  by  any  reason  of  the  political  aflUla- 
tion  of  its  members,  or  because  to  some  Its 
Judgment  for  considerations  of  such  a  char- 
acter may  appear  not  to  be  Impartial  unless 
It  be  against  the  contestant  or  mifalr  to  him. 
It  must  be  kept  in  mind  that  no  court  Id 
Christendom  Is  permitted  to  found  Its  Judg^ 
ment  upon  mere  suspicion  and  conjecture  of 
wrongdoing,  but,  unless  there  be  satisfac- 
tory evidence  to  the  contrary,  to  look  uimn 
the  acts  of  public  officials  with  a  presump- 
tl<Hi  of  their  rectitude  and  good  faith. 

*'In  no  case  is  it  more  imperative  than  In 
dection  contests  that  the  mazmi  should  be  ap- 
plied that  the  burden  of  proving  fraud  Is  upon 
him  who  alleges  it  It  ought  never  to  be  in- 
ferred from  sli^t  Irregnlaritles,  UDCtoinecteicI 
with  Incriminating  drcnmatances ;  nor  should 
it  be  held  as  established  by  mere  suspicions, 
often  having  no  higher  origin  than  partisan  bias 
and  political  prejudices."  Binjrham  t.  Broad- 
weU.  73  Neb.  W6,  103  N.  W.  323. 

Thus  prepared,  we  shall  look  at  the  charge 
of  fraud  In  Douglas  precinct  No.  1,  and,  put- 
ting it  with  the  reccHrded  facte  in  the  retort 
end  by  the  aid  of  legal  principles  then  with 
some  violence  of  fire,  discover,  If  we  may. 
what  of  dross  and  alloy  is  to  be  found  in  all 
this. 

[4, 1]  At  first  the  court  rejected  the  entire 
prednct,  but  later,  on  more  mature  reflec- 
tion and  deliberate  consideration,  the  ruling 
was  set  aside.  Said  the  court: 

"I  bave  beard  tbe  evidence,  and  I  now  give 
those  votes  to  Campbell  that  I  feel  were  talcen 
from  Campbell  nna  given  to  Hunt  By  Mr. 
Ives:  When?  By  the  Court:  At  some  time 
during  tbe  connt  or  shortly  aftem'arda,  some- 
wh«re  along  there.  Bv  Hr.  Bnllard:  And  the 
tally  sheets  should  show  42  more  votes  tor 
Campbell  and  ^  1«m  for  HnntY  By  the  Court: 
Xes:  that  is  aU." 

The  contestee  assigns  error  as  follows: 
"The  court  erred  in  rescinding  its  ruling  strik- 
ing out  the  prednct  of  Douglas  No.  1  £or  tlie 
reason  that  the  evidence  shows  gross  misconduct 
and  actual  fraud  to  have  been  committed  by  the 
election  officers  thuein  as  follows:  The  court 
found  from  the  evidence  that  42  ballots  cast  for 
appellee,  and  which  should  have  been  counted 
for  appellee,  were  fnradnlentiv  changed  by  said 
Wection  officers  and  counted  tor  appellant,  and 
that  6  additional  ballots  which  as  originally 
marked  by  the  voters  should  not  have  been 
counted  for  appellant  were  fraudulently  chang- 
ed and  fraudtiicntly  counted  for  apprllimt;  that 
both  said  42  ballots  and  said  5  ballots  showed 
upon  their  face  that  they  had  been  so  fraud- 
alentty  changed ;  that  certain  other  ballots  are 
shown  to  have  been  fraudulently  changed  by 
mii  eloctioD  officers  in  the  intorest  of  a  certain 
candidate  for  the  office  of  justice  of  the  peace  ; 
that  the  evidence  indicated  that,  in  addition  to 
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•aid  47  ballots,  certain  other  ballots,  the  num- 
ber of  ivhich  may  not  with  certainty  t>e  as- 
certained, w^re  fraadnleqdy  changed  in  the  In- 
terest of  appellant  and  counted  for  appellant; 
and  that  therefol^e  the  counting:  of  said  42  bal- 
lots for  appellee-  and  the  taking  of  said  ballots 
from  appellant's  column  did  not  pnrn  tiie  re- 
toms  from  said  precinct  of  all  of  toe  fraod  com- 
mitted by  said  election  officers  with  respect  to 
the  office  of  Governor." 

It  Is  to  be  observed  titiat  the  fraud  Imputetl 
to  this  pt^nct  by  contestee  in  hie  answer 
an'd  assignment  is  not  that  kind  of  fraud, 
audi  as.IntlmldatloD,  bribery,  or  violence,,  or 
other  rndsconduct  so  flagrant  that  the  extent 
of  Its  influence  may  rarely,  11  ever,  be  exact- 
ly computed,  and  the  evil  inflnence  of  which 
is  so  diffusive  that  the  result  of  the  election 
Is  made  uncertain.  It  la  said  In  9  B.  C.  U, 
Elections,  S  107: 

"There  Is  a  disUnctton  between  particular  il> 
legal  votes  the  effect  of  which  may  be  proven 
and  exactly  computed  and  frandnlent  combina- 
tions, coercion,  and  intimidation.  It  can  never 
be  precisely  estimated  how  far  the  latter  ez- 
tenoa.  Their  effect  cannot  be  arithmetically 
computed.  It  would  be  to  encourage  such  things 
as  part  of  tiie  ordinary  machinery  of  political 
contests  to  hold  tbat  uiey  shall  avoid  only  to 
the  extent  that  their  influence  may  be  computed. 
So  wherever  such  practices  or  influences  are 
shown  to  have  prevailed,  not  sligbdy  and  in  in-> 
dividual  cases,  but  generally,  so  as  to  render 
the  result  uncertain,  the  entire  vote  so  affected 
must  be  rejected." 

It  is  influence  of  this  sort  In  those  cases 
where  the  extent  thereof  may  be  determined 
with  reasonable  certainty,  which  Is  rarely 
the  case,  that  It  is  the  duty  of  the  a>urt  to 
purge  the  returns  of  such  fraud.  A  court, 
however,  will  exercise  the  power  to  reject 
the  votes  of  an  entire  precinct  and  disfran- 
chise a  body  of  electors  only  where  an  Im- 
perative public  necessity  requires.  It  will 
do  so  aa  a  last  resort  where  It  la  found  Im- 
possible to  compute  the  wrong.  It  the  ille- 
gal effect  may  be  proven  and  computed  with 
reasonable  certainty,  the  returns  will  be  purg- 
ed to  that  extent  only.  But  It  is  obvious 
here  that.  If  the  asserted  fraud  exists  at 
all,  it  consists  in  the  election  of  officers 
fraudulently  changing  speclflc  ballots  which 
were  marked  and  voted  for  contestee  to  ap- 
pear as  if  marked  and  voted  for  contestant 
and  counting  them  as  voted  for  contestant 
It  is  apparent  that,  If  the  proofs  adduced 
are  sufficient  to  Justify  the  trial  court  in 
finding  that  such  ballots  were  so  fraudulent- 
ly changed  and  counted,  the  Identical  proof 
that  would  sustain  it  must  necessarily  and 
with  reasonable  precision  cc»npute  the  ex- 
tent of  the  fraud  perpetrated.  But,  aside 
from  these  observations,  this  court  is  not 
permitted  to  look  behind  the  finding  of  the 
trial  conrt  when  it  Is  a  matter  of  weighing 
the  evidence  or  pertaining  to  the  credibility 
of  the  witnesses. 

[B]  We  get  a  clear  idea  from  the  state- 
ments of  the  court  that  his  first  ruling  to  dis- 
card the  entire  returns  of  Douglas  preolnct 
No.  1  was  based  upon  two  facts  brought  out 
In  the  arldence,  namely,  that  some  of  the 
clecdon  dRem  were  not  residents  of  that 


particular  precinct,  and  that  a  person  whose 
name  appeared  on  the  official  ballot  as  one 
of  the  candidates  for  presidential  elector 
helped  for  a  short  tbne  to  canvass  some  of 
the  votes.  The  other  matters  pertaining  to 
the  fraudulent  conduct  of  the  election  the 
court  regarded  as  mere  theories  on  the 
part  of  contestee,  and,  except  as  to  the  muti- 
lated ballots  themselves,  as  having  no  sub- 
stantial basis  in  any  evidence  produced. 
The  court  rejected  as  nothing  but  a  theory 
the  notion  that  some  of  the  election  (^cers 
went  into  the  booths  and  marked  these  bal- 
lots. Likewise  the  theory  that  one  of  the 
election  officers  placed  these  ballots  on  his 
knee  and  mutilated  them  In  the  presence  of 
the  other  members  of  the  hoard  and  of  the 
numerous  spectators  present  during  the  prog- 
ress of  the  count  There  was  sharp  con- 
flict In  the  testimony  regarding  one  member 
of  the  election  board;  Art  Pearson,  being 
in  an  almost  helpless  state  of  Intoxication 
during  the  canvass,  and  betting  small  snms 
of  money  on  the  election  of  contestant  The 
court  in  making  the  ruling  did  not  even  con- 
sider these  matters  as  having  any  basis  In 
the  testimony.    Said  the  court: 

"I  will  not  consider  the  matter  of  the  whisky 
and  gambling  at  the  polls." 

We  make  but  a  brief  extract  from  the 
many  observatlona  of  the  court  to  put  this 
matter  clear. 

"By  the  Oonrt:  If  I  may  help  you  further, 
that  neither  the  theory  of  the  Campbell  side 
that  the  ballots  were  marked  during  the  progress 
of  the  count  and  while  the  ballots  were  spread 
upon  the  table,  neither  that  theory  seems  plaus- 
ible to  the  court,  nor  the  theory  that  they  were 
marked  in  the  booth,  the  tbewy  first  of  the 
Campbell  side  is  set  aside  by  the  fact  that  the 
marks  are  made  too  straight  and  too  good  to 
be  made  quickly,  and  while  a  person  was  band- 
ing them  over  In  the  open,  and  too  plain  also; 
and  the  theory  of  the  other  side,  aa  I  said,  la 
set  aside  for  many  reasons.  It  does  seem  as 
though  the  witnesses  on  the  stand  were  so  ter- 
ribly mixed  in  their  evidence  and  so  uncertain 
tbat  I  could  hardly  believe  they  were  truthful 
in  their  statemtDts  that  they  went  into  the 
booths  and  helped  the  people  mark  the  ballots, 
so  I  really  had  to  set  Both  aside  in  arriving  at 
a  conclusion  of  It 

"1  will  say  to  you  it  was  very  doubtful  wheth- 
er the  Republican  side  under  the  evidence  they 
produced  nere  had  a  very  strong  case  when 
they  finished.  When  I  beard  such  men  as  Mr. 
Cross  and  Mr.  Elvey  take  the  stand  and  say 
nothing  irregular  when  they  were  there,  those 
spectators  beln^  present,  It  was  very  doubtful, 
and  I  thought  it  was  proper  to  let  you  put  in 
your  evidence  just  like  I  thought  it  was  proper 
for  the  Burrebuttal  of  the  other  side  to  come  in." 

Now,  concerning  the  action  of  the  conrt  in 
resdnding  its  ruling  rejecting  the  votes  of  the 
entire  precinct,  no  fault  can  be  found  with 
it  It  is  not  pretended  that  the  candidate 
who  assisted  the  election  officers  in  canvass- 
ing a  few  of  the  votes  had  any  sinister  In- 
fluence upon  the  result  If  the  statute  pro- 
vides that  only  residents  of  the  precinct  shall 
be  appointed  as  election  officers,  the  provi- 
sion could  have  been  enforced  by  mandamus 
prior  to  the  election,  and  no  conrt  would 
be  Jartifled  in  rejecting  the  vote  cast  la  the 
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precinct  OD  tbe  mere  groood  of  a  noncom- 1 
pllaii<%  in  ibis  particular,  It  not  resulUng 
In  actual  fraud.    In  the  absence  of  an  im- 
perative mandate  of  the  statute  to  do  other- 
wise, courts  will  confltrue  such  a  provision 
as  directory  merely  in  so  far  as  a  failure  i 
to  comply  with  it  is  concerned  when  It  Is  ] 
first  called  In  question  after  the  election. 
^IcCrary  on  Electiona,  |  233;  R.  a  L.  toL 
9,  Elections.  S  33. 

The  question,  however,  does  not  appear 
to  occur  in  this  case,  because  the  proof  is 
conclusive  that  all  of  the  election  officers 
who  officiated  were  residents  and  electors 
of  the  Douglas  precinct.  This  precinct  is 
divided  Into  four  polling  places  named  Dong- 
las  precinct  No.  1,  Douglas  precinct  No.  2, 
Douglas  precinct  No.  3,  and  Douglas  precinct 
No.  4.  The  statute  merely  requiring  an  offi- 
cer to  be  a  resident  of  the  precinct.  If  a  per- 
son so  appointed  was  a  resident  thereof,  bnt 
his  residence  did  not  happen  to  be  within 
the  deQned  boundaries  of  the  particular  poll- 
ing place  at  which  he  officiated,-  this,  of 
course,  would  not  be  a  disqualification  un- 
der the  statute. 

[7-10]  Coming  now  to  the  alleged  fraud- 
ulent chaoglDg  and  conntlng  of  certain  of 
the  ballots  cast  in  the  precinct,  the  returns 
of  the  election  officers  are  prima  facie  cor- 
rect and  tree  from  the  imputation  of  fraud. 
Tbe  presumption  la  in  favor  of  the  good  faith 
and  honesty  of  the  members  of  the  election 
board.  Regarding  their  official  conduct,  like 
all  public  officials,  conrts  never  presume 
frand  against  them  to  imi>eacb  their  official 
acts.  The  wisdom  of  ages,  Ingrafted  upcHi 
the  jurisprudence  of  all  civilized  oountrles, 
is  to  the  effect  that  fraud  must  be  spedflcal- 
ly  charged,  and  the  allegations  sustained 
by  clear  and  satisfactory  proof.  When  a 
party  seeks  to  overcome  the  prima  facie  case 
made  by  the  returns  of  an  election  with  the 
aUegatlon  that  certain  of  t}ie  ballots  bare 
been  fraudulently  changed  and  counted  by 
the  election  officers,  be  must  produce  the 
quantum  of  pnxtf  necessary  to  sustain  tbe 
charge. 

Said  the  predecessor  of  this  court  in  the 
case  of  Oakes  v.  Flnlay,  5  Ariz.  SSO,  S8  Pac. 

173: 

"In  determining  the  rMulta  of  our  popular 
elections,  it  has  been  generally  held  that  tbe  re- 
turns from  the  election  board,  when  ImllJ  and 
properb  authenticated,  are  not  tmly  ocmcluaive 
upon  the  board  of  canvassing  officers,  bat  are 
also  prima  facie  evidence  of  the  number  of  votes 
cast  in  a  proeeedinK  to  contest  the  election; 
and  tbe  burden  <tf  proof  is  upon  the  penson  who 
assails  the  correctness  of  these  returns.  It  baa 
likewise  been  generally  held  that,  where  the 
identical  ballots  that  were  cast  at  the  election 
have  been  properly  preserved  bo  that  they  can 
be  recounted  by  the  order  of  the  court,  they 
will  govern  when  there  is  a  difference  between 
them  and  the  returns;  but  it  has  been  held,  in 
the  revision  of  the  raturos  or  in  a  contest  orer 
the  count  as  made  by  the  canvassing  board,  that 
while  the  ballots  are  the  best  evidence  of  the 
manner  In  which  the  electors  have  voted,  being 
silent  witnesses  which  can  neither  err  nor  lie, 
they  are  die  best  evidence  only  when  their  in- 


tegrity can  be  satla&ctorily  established.  One 
who  relies,  tnerefore,  upon  overcoming  tbe  prima 
fade  correctness  of  the  official  canvass  by  a 
resort  to  the  ballots,  must  first  show  that  tbe 
ballots  as  presented  to  the  court  are  intact  and 
genuine.  Tebbe  v.  Smith,  108  Cal.  101,  49 
Am.  SL  Rep.  68,  29  L.  R.  A.  673.  41  Pac.  454. 
In  cases  where  there  has  been  a  doubt  in  regard 
to  the  genaineness  or  identity  of  the  ballots  as 
those  that  were  actually  cast,  or  in  regard  to 
the  further  question  whether  the  identical  bal- 
lots cast  were  in  the  same  condition  when  pre- 
sented in  court  as  when  voted  at  the  election, 
the  courts  have  been  extremely  careful  In  ad- 
mitting  tiiem  In  evidence  to  overturn  or  contra- 
dict the  result  of  the  election  as  shown  by  the 
returns  of  the  canvassing  board.  To  preserve 
the  prevailing  force  of  the  ballots  as  evidence 
there  must  be  a  reasonable  observance  of  all  the 

Erescribed  conditions  fbr  tbe  safe-keeping  of  the 
allots,  it  is  the  duty  of  the  court  so  far  to 
adhere  to  tbe  substantial  requirements  of  the 
law  In  regard  to  elections  as  to  preserve  them 
from  abuses  subvernve  of  tiie  zigat  ot  electors. 
And  under  tbis  view  Uie  question  becomes  a 
broader  one  than  can  be  disposed  of  by  answer- 
ing that  In  the  individual  case  no  hsrm  resulted. 

"As  to  the  controlling  force  of  the  ballots  as 
evidence  contradlstlnguubed  from  tbe  returns  of 
the  Section  officers,  Spidle  v.  McCracken,  45 
Kan.  see,  25  Pac.  897,  holds:  "That  the  re- 
turns of  the  election  officers  are  prima  facie  evi- 
dence of  what  they  purport  to  show  with  regard 
to  the  number  of  votes  cast,  and  for  whom 
cast,  has  primarily  been  held  by  this  court,  and 
has  been  so  held  by  every  other  court  to  whom 
the  question  has  been  presented ;  and,  in  tht> 
absence  of  any  contradictory  evidence,  they  are 
conclurive.  It  has  also  been  held  by  tbis  court 
in  the  case  of  Dorey  v.  Lynn,  31  Kan.  758,  ■'{ 
Pac.  507,''and  In  other  cases,  that,  whenever  the 
ballots  cast  at  the  election  can  be  properly  iden- 
tified, th^  are  tbo  beet  eridenoe,  and  modi 
better  and  more  reliable  than  a  mere  abstract 
or  summary  of  the  same  made  by  the  election 
officers;  but  whenever  it  hew  beoi  shown  thst 
they  have  been  wrongfully  tampered  with  (as 
has  been  shown  In  the  present  case),  they  lose 
their  controlling  character  as  evidence,  and. 
where  there  is  nothing  else  than  these  discred- 
ited ballots  to  contradict,  the  returns  will  be 
held  conclusive^'  This  decision  was  rendered  in 
a  case  where  unquestionably  tiie  ballots  present- 
ed were  the  identical  ballots  that  had  been  cast: 
but  the  evidence  before  tbe  court  did  not  sus- 
tain the  fact  that  they  had  been  inviolably  kept 
from  the  election  until  presented  in  court.  On 
the  contrary,  their  appearance  seemed  very 
Btrcmgly  to  indicate  that  they  had  been  altered 
and  presented  a  different  appearance  when  of- 
fered In  court  than  when  passed  nptm  by  tbe 
returning  boord.   ♦   •  • 

"The  ballots  were  canvassed  bv  the  return- 
ing IxMird  at  the  close  of  the  day  of  the  election. 
They  had  before  them  the  ballots  that  hsd  been 
cast.  Tbey  made  their  returns,  in  which  they 
certified  the  numbor  at  votes  cast  for  each  can- 
didate. These  returns  constitute  tbe  highest 
evidence  that  can  be  adduced  In  support  of  that 
fact,  with  the  one  single  exception  of  the  re- 
count in  conrt  of  the  Identical  ballots  that  were 
cast ;  and  tbe  return  thus  made  cannot  be  over> 
turned  or  set  aside  upon  any  other  evidenre 
than  upon  a  recount  in  court  of  the  Identical 
ballots  that  were  thus  counted  by  the  retumhw 
board  at  the  date  of  the  election.  If  that  is 
done,  and  by  that  count  made  under  tbe  direc- 
tion of  the  court  a  mistaken  return  by  the  can- 
vassing board  Is  demonstrated,  that,  and  that 
alone,  is  of  a  sufficiently  controlling  character 
to  overturn  the  finding  already  made. 

"In  Young  T.  Deming,  8  Utah,  204.  33  Pac. 
818,  tbe  Supreme  Court  of  Utah  held  that  'the 
fact  that  such  ballots,  if  cast  for  contestant, 
would  have  changed  the  result  of  the  election, 
is  not  ground  for  diaturblog  tbe  result  as  re- 
turned by  tbe  inspectMiiL  In  tbe  absence  at 
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poritiTe  erldence  tiutt  they  were  so  out*  TEht 
court  said  it  is  deemed  unwise  to  lay  down  any 
nile  by  which  the  certainty  and  accuracy  of 
an  election  may  he  Jeopardised  by  the  reliance 
upon  any  proof  affecbng  Bucfa  resalts  that  ia 
not  of  the  most  clear  and  conclusive  character. 
The  temptation  to  actual  fraud  and  corruption 
on  the  part  of  the  candidates  and  their  political 
supporters  is  never  so  great  as  when  it  is  known 
precisely  bow  many  votes  it  will  tabe  to  change 
the  resnlt;  and  men  who  are  willing  to  sell 
their  TOtea  before  election  will  quite  as  readily 
sell  tti^  testimony  afterwaida,  especially  as  the 
means  ot  detecting  peijun^  and  falsehood  are 
not  always  at  hand  until  after  the  wrong  sought 
to  be  accomplished  1»  it  has  become  auocestful 
and  the  hoaest  will  of  the  people  has  been 
thwarted." 

It  is  not  to  be  thoa^  that  in  order  to  sus- 
tain a  charge  of  fraud  it  is  necessary  that  the 
ttaodnlent  act  be  prov^  by  direct  testimony. 
Fraud  Is  a  question  of  fact  and  like  any  other 
fact  may  be  proved  by  dicumstantlal  eri- 
dence.  But  by  whatever  kind  of  proof  the 
charge  la  sought  to  be  sofltalned,  the  qaan- 
tom  of  It  must  be  suffldant  to  establish  the 
fraud.  In  volume  6,  Am.  &  Eng.  Bnc  Law 
Ed.)  p.  354,  this  language  Is  used: 

'"Hie  maxim  that  frand  is  not  to  be  preBumed' 
awUea  as  well  to  the  condoet  of  elections,  and 
making  retnms,  as  to  transactlonB  between  In- 
dividnala;  and  there  is  aim)  a  stronger  pre- 
snmptlon  against  frand,  which  arises  from  the 
acts  of  public  officers,  acting  under  the  sanc- 
tioB  of  their  official  oaths:  and  nothing  but  the 
most  crediUe,  positive,  and  uneguiTocal  evidence 
should  be  permitted  to  destroy  the  credit  of  of- 
ficial retoms.  It  is  not  sufficient  to  east  sos- 
picion  upon  them;  they  must  be  proved  fraud- 
ulent before  they  are  rejected." 

If  the  ruling  of  the  trial  court  in  taking 
42  of  these  mutilated  ballots  from  contestant 
and  giving  them  to  contestee  is  to  be  sus- 
tained and  the  official  returns  discarded  it 
must  be  because  there  Is  some  substantial 
evidence  In  the  record  that  such  ballota  were 
voted  for  contestee,  and  were  fraudulently 
changed  by  members  of  the  election  board 
and  fraudulently  counted  for  the  contestant 
It  must  be  borne  In  mind  that  this  court  is 
not  permitted  to  look  behind  the  fludlng  ot 
the  trial  court  when  It  Is  a  matter  of  weigh- 
ing the  evidence  or  giving  credibility  to  the 
testimony,  but  It  is  fundamentally  true  that, 
where  there  la  substantially  no  evidence  com- 
petent to  eatabllsb  the  chaige  made,  or  jus- 
tly the  actl(m  of  the  trial  court,  th«i  It  be- 
ctxnes  a  pore  qirestton  of  law  for  the  appel- 
late court  to  dedde.  There  may  l>e  ground 
in  the  evidence  upon  whl<^  a  theory  may  be 
indulged,  a  suspicion  awakened,  and  possi- 
bly a<Hne  oonjecture  as  to  how  and  when 
and  vrttere  and  by  whom  these  baUots  were 
mutilated.  Bach  side  to  the  contest  indulges 
pleentlfully  In  all  this,  hut  satti  cwuddera- 
tions  are  not  sufficient  iq;>on  wbldi  to  base  a 
judgment  that  42  IwUots  were  cast  for  con- 
testee and  fraudulently  changed  and  counted 
for  contestant,  and  thus  defeat  the  ofQcial  re- 
turns by  transferring  votes  so  as  to  Increase 
the  vote  of  contestee  42  votes  and  decrease 
the  vote  of  ctmtestant  42  votes.  As  we  have 
seen,  the  lower  court  found  against  the  the- 


ory that  votes  were  fraudulently  changed  In 
the  election  booths,  against  the  theory  that 
votes  were  fraudulently  changed  during  the 
progress  of  the  canvass.  There  Is  not  even 
a  scintilla  of  evidence  that  any  of  these  bal- 
lots were  changed  during  the  progress  of  the 
count.  The  suspicion  as  to  the  alleged  fraud- 
ulent conduct  was  most  strongly  directed 
against  one  Art  Pearson,  one  of  the  election 
officials,  who,  according  to  testimony  in  be- 
half of  contestee,  was  In  a  highly  Intoxicated 
condition  all  the  time.  It  must  have  ap- 
peared most  extraordinary  to  the  lower  court, 
as  It  does  to  this  court,  that  a  man  In  such  a 
ctmditlon,  In  the  presence  of  the  election 
board  composed  of  Republicans  and  Demo- 
crats, with  party  watchers  on  hand,  and  with 
spectators  constantly  coming  and  going,  and 
the  canvass  .going  on  in  a  public  room  with 
the  doors  constantly  open  and  adjoining  the 
office  of  the  city  police  vrlth  but  a  glass  parti- 
tion separating  it  from  the  police  office.  All 
of  the  election  officers  swore  that  there  was 
no  tampering  with  the  ballots ;  no  bystander 
observed  anything  wrong  being  done;  no 
party  watcher  made  any  complaint.  Every 
bit  of  the  testimony  of  those  in  a  position  to 
know  or  observe  the  progress  of  the  official 
canvass  Is  unequivocally  to  the  effect  that 
notliing  wrong  was  done.  The  nearest  ap- 
proach to  anything  of  the  kind  is  the  testi- 
mony ot  Mr.  Bruce  Stephenson,  who  says  ho 
was  in  and  out  of  place  from  8  o'clock  p. 
m.  all  night  kwg.  Some  ot  the  time  he  and 
Mr.  Plcliett  were  together,  but  when  one  of 
them  was  away  the  other  one  was  there. 
Mr.  St^henson  Is  an  assistant  county  attor- 
ney for  Cochise  county.  Mr.  Pickett  is  a  law- 
yer, and  was  a  successful  candidate  at  the 
election  for  presidential  elector.  Mr.  Ste- 
phenson said  he  saw  Pearson  have  In  his  left 
hand  a  short  pencil  about  an  inch  In  length 
which  he  held  In  the  hollow  of  his  hand  so 
as  to  hide  It  from  view,  and  as  the  ballots 
were  spread  out  saw  him  making  motions 
and  passing  over  the  ballots  in  a  way  to  in- 
dicate they  were  being  marked.  He  Immedi- 
ately told  Mr.  Pickett,  who  was  presrait  In  the 
room,  what  be  had  serai,  and  that  he  believed 
the  Wllots  were  being  dianged.  Pearscm  was 
one  of  the  election  officers,  and  bis  duty  was 
take  the  ballots  out  of  the  box,  open  and 
Spread  them  upon  the  table,  and  then  pass 
tbem  on  to  other  officers.  In  performing  this 
duty  Pearsom  must,  ot  course,  have  handled 
the  ballots.  It  would  have  been  an  utter  Im- 
posslbiUty  to  handle  the  baUots  thus  without 
some  physical  manipulation  of  tbem.  That 
Stephenson's  suspldcms  had  no  basis  In  fact 
is  dear.  He  communicated  these  suspicions 
to  Mr.  Pickett,  who  was  present  with  him, 
and  then,  as  he  says,  "riveted"  bis  eyes  upon 
the  ballots.  He  could  easily  have  observed 
the  condition  of  the  ballots  as  they  were  tak- 
en out  of  the  box  and  spread  open  upon  the 
table.  With  his  careful  scrutiny  directed  by 
a  suspicion  in  his  mind,  he  failed  to  observe 


Digitized  by  Google 


604 


168  PAOIFIC  SEPORTBB 


(Arlx. 


any  ballot  being  marked  or  anything  wrong 
being  done.  Neither  did  Mr.  Pickett  obserre 
anything  wrcHig.  tSr.  Stephenson  communi- 
cated his  suspicions  to  others,  one  of  them 
being  a  deputy  sheriff  who  was  requested  to 
watch;  among  others  the  county  attorney 
and  a  member  of  the  Republican  committee. 
It  is  significant,  too,  that  there  has  been  no 
attempt  at  a  prosecution  for  this  alleged 
criminal  misconduct.  That  the  ballots  were 
exhibits  in  the  contest  court  is  no  excuse  for 
this.  The  superior  court  and  this  court  have 
ample  power  to  make  provision  for  their  use 
as  evidence  in  any  other  case  when  necessary. 
No  one  with  this  watchful  vigil  was  able  to 
observe  anything  wrong.  It  is  Incredible  that 
these  ballots  could  have  been  erased  and 
marked  or  fraudulently  tampered  with  under 
the  circumstances  without  the '  perpetrator 
being  caught  red-handed  in  the  act.  With 
party  fervor  boiling  so  intensely,  with  those 
interested  In  the  defeat  of  contestant  alert 
in  watching,  with  a  knowledge  that  suspi- 
cions were  entertained  of  fraudulent  prac- 
tices directed  towards  memT:ers  of  the  elec- 
tion board,  it  is  not  to  be  believed  that  any 
such  fraudulent  tampering  with  the  Imllots 
could  have  occurred.  There  was  not  one  wit- 
ness examined  who  observed  any  tampering 
with  the  ballots.  No  one  among  the  throng, 
except  Mr.  Stephenson,  aaggesteA  even  a  ans- 
pidon  of  wrongdoing. 

The  court  admitted  a  conversation  with 
Mr,  H.  H.  Hart,  the  lattw  having  been  one 
of  the  Section  officers.  Tbls  conversation  Is 
said  to  have  occurred  In  ,Ur.  Stephenson's 
office  aboat  three  months  after  the  election 
hi  the  middle  of  Febroary,  191(^  and  "was 
the  result  of  a  fear  pat  into  thejieart  of 
Hart  by  the  Thiel  detectives.  In  substance,  it 
is  to  ae  effect  that  Hart  told  Stephenson  that 
Pearson  told  Hart  that  Pearson  had  changed 
47  ballots  from  Campbell  to  Hunt,  but  that 
he  (Hart)  had  not  seen  any  of  snch  ballots 
changed.  It  Is  said  that  Hart  stated  In  this 
conversation  that  he  himself  had  changed  a 
ballot  that  bad  been  voted  for  Hunt  to  a  vote 
for  Campbell.  Subsequently  the  court  struck 
the  evidence  out  as  hearsay  testimony,  and 
properly  so.  The  contestee  has  urged  vehe- 
mently that  neither  Hart  nor  Pearson  are 
worthy  of  belief  in  any  particular,  and  yet 
it  was  Insisted  that  the  trial  court  admit  and 
believe  this  purely  hearsay  testimony  about 
ballots  having  been  changed  fnnn  Campbell 
to  Hunt.  Why  the  lower  court  was  not  com- 
pelled to  observe  the  hearsay  rule  and  reject 
this  part  of  the  testimony  the  argument  of 
counsel  leaves  us  absolutely  In  the  dark.  But 
it  Is  urged  In  this  court  that  It  ought  to  be 
admitted  and  believed  because  it  Is  an  admis- 
sion of  Hart  against  bis  own  interest  What 
Interest?  He  Is  not  a  party  to  the  contest. 
Certainly  It  is  not  against  the  Interest  of 
Hart  to  admit  that  another  person  told  him 
of  that  person's  perpetration  of  a  criminal 
fraud  in  the  corruption  of  an  election.  The 


only  admission  against  Hart's  Interest  Is  in 
the  statement  that  be  (Hart)  had  criminally 
changed  a  ballot  which  was  a  vote  that  be* 
longed  to  Hunt  to  a  ballot  appearing  to  be 
a  vote  for  Campbell.  Such  criminal  con- 
dnct,  if  it  took  place,  does  not  help  the  caw 
of  the  contestee.  The  testimony  of  one  Man- 
att,  who  said  he  bapp«ied  to  be  in  a  room 
adjoining  the  room  where  the  alleged  conver- 
sation between  Stephenson  and  Hart  oc- 
curred, was  to  the  effect  that  he  (Manatt) 
heard  Hart  say  to  Stephenson  that  he  (Hart) 
had  been  bothered  by  detectives,  and  wanted 
to  tell  all  he  knew  about  Douglas  No.  1 ;  that 
Hart  said  that  one  vote  had  been  changed  by 
himself  fr<Hn  Hunt  to  Campbell;  that  Hart 
also  said  to  Stephrason  that  Pearson  had 
said  to  Hart  that  he  (Pearson)  had  made 
changes  in  47  votes  from  Campbell  to  Hnnt 
The  court  struck  this  testimony  out  because 
all  the  witnesses  had  been  placed  under  the 
rule  BO  that  each  witness  could  not  obtain 
knowledge  of  the  testimony  of  any  other  wlt> 
ness,  and  it  was  shown  that  Manatt  had 
talked  to  Stephmson  regarding  Stephenson's 
testimony  and  had  read  the  transcript  which 
contained  the  substance  of  Stephenson's  tes- 
timony. However  contemptuous  of  the  court's 
rule  this  conduct  of  Manatt  may  have  been, 
and  whether  the  court  was  Justified  on  this 
ground  In  excluding  the  testimony  of  the  wit- 
ness regarding  votes  being  changed  from 
CampbeU  to  Hunt,  It  Is  not  necessary  to  de- 
termine. Except  as  to  the  testimony  concern- 
ing the  confession  of  Hart's  own  criminal 
conduct  in  changing  a  ballot  from  Hnnt  to 
Campbell,  the  testimony  Is  rank  hearsay  and 
incompetent  as  against  contestant,  and  should 
have  been  rejected  on  that  ground.  There 
is  a  mass  of  testimony  In  the  record  growing 
out  of  intrigues  and  conversations  the  result 
of  associations  Hart  had  with  the  Thlel  de- 
tectives, and  particularly  regarding  these  con- 
versations occurring  In  a  room  In  the  Oadsdra 
Hotel,  In  Doughs,  at  which  Hart  and  a 
Thlel  detective  were  present  with  some  eave*- 
droppers  stationed  In  an  adjoining  room. 
But,  in  view  of  the  alleged  admissions  of 
Hart  to  Stephenson  being  purely  hearsay  as 
against  the  contestant,  this  testimtmy  has 
no  probative  force.  Its  only  effect  Is  to  Im- 
peach the  testimony  of  Hart  that  be  made  no 
admlsslona  of  wrongdoing  to  StejdwnscHL 

[11]  We  have  given  the  most  painstaking 
attention  to  the  record  involTlng  Douglas 
precinct  No.  1,  and  viewed  It  fnnn  every  an- 
gle, and  It  Is  clear  to  our  minds  that  the  trial 
court  had  nothing  upon  which  to  base  its 
ruling  in  taking  the  42  votes  fnnn  Hunt  and 
giving  them  to  Campbell  other  than  tbe 
mutilated  ballots  ttaemselvea. 

"When  a  recount  Is  demanded  and  made.  If 
tbe  bos  appears  to  have  been  opened  since  Its 
delivery  to  the  clerk  by  the  officers  of  the  elec- 
tion, or  if  the  ballots  show  evidence  of  having 
been  tami>ered  with,  tbe  court  shonld  reject 
them,  and  accept  the  certificate  of  the  oflScers  of 
the  election  as  the  correct  vote  in  the  precinct" 
Browning  v.  Lovitt,  139  Ky.  487,  94  &  W.  662. 
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And  said  ttie  Kansas  Supreme  Court  In 
the  case  of  Spldle  v.  McCracken,  46  Kan. 
356.  26  Pac.  897: 

"It  has  also  beeu  held  by  this  coort  In  the 
case  of  Dorey  t.  Lynn,  81  Kan.  758,  760,  8  Pac. 
067,  and  in  other  cases,  that,  whenever  the  bal- 
lots cast  at  an  election  can  be  promo^  idcntlfl- 
«d,  they  are  the  best  evidence,  and  much  better 
and  more  ratable  than  a  mere  abstract  or  sum- 
mary of  the  same  made  by  the  election  officers ; 
but  whenever  It  is  shown  that  they  have  wrong- 
fully been  tampered  with,  as  has  been  shown 
in  the  present  case,  tlwy  loss  tlielr  eontrolUiif 
character  as  evidence.  Hudson  t.  Solomon,  Iv 
Kan.  177,  187 ;  Oojtlan  v.  Beard  [65  Cal.  68]  2 
Pac.  737.  And  where  there  is  nothing  else 
than  discredited  ballots  to  cmttadict  the  re- 
turns, the  returns  will  be  held  to  be  coodusivei"' 

The  returns  of  the  election  board  are 
prima  fade  evidence  of  the  number  of  votes 
cast  for  contestant.  To  destroy  the  credit  of 
the  oflJdal  returns  there  must  be  iwattive 
and  unequivocal  evidence  of  the  fraud,  and  if 
the  drcumstanoes  at  a  case  can  be  explained 
upon  the  hypothesis  of  good  faith,  that  ex- 
planation will  prevail. 

The  all-important  question  of  how  and 
when  and  where  and  by  whom  was  this  mu- 
tilation of  ballots  accomplished  remains  un- 
answered. Counsel  for  contestee  can  throw 
DO  light  upon  the  matter,  but  to  assume  it 
was  fraudulently  done  and  dnnand  the  al- 
leged wrong  be  righted.  Exrapt  the  mn- 
tilated  ballots  themselves,  the  record  they 
present  to  this  court  is  dleut  about  th%  mat- 
ter. It  is  answered  only  by  thtories  of  coun- 
sel for  contestant  and  contestee,  which  are 
as  wide  apart  as  the  poles. 
It  is  said  In  the  brief  for  contestee: 
"It  was  and  is  the  theofy  of  appellee  that 
during  the  counting  ot  the  ballots  as  many  as 
42  baBots  were  fraudulently  changed  by  erasing 
the  cross  In  the  sgnare  at  the  right  of  the  name 
of  appellee  or  the  cross  in  the  square  at  the 
head  of  the  Republican  column  and  inserting 
in  pendl  a  cross  either  in  the  square  at  the 
head  of  the  Donocratie  eolnmn  or  m  the  square 
opposite  the  name  of  appellant." 
It  Is  said  in  the  brief  for  contestant: 
"It  is  not  for  the  appellaht  to  furnish  hypoth- 
ecs, but  we  do  repeat  that  it  is  far  more  ukely 
that  some  designing  person,  subseonent  to 
the  making  of  the  returns,  sought  by  tols  crude 
method  to  bring  into  disrepute  a  precinct  in 
which,  as  the  evidence  shows,  the  appeOant  re- 
ceived a  large  majority." 

When  we  take  Into  consideration  the 
prima  fade  case  made  by  the  official  re- 
turns together  with  the  observations  made 
hy  the  Arizona  Supreme  Court,  in  Oakes  v. 
Binley,  6  Ariz.  390,  53  Pac  173,  to  wit: 

"The  temptation  to  actual  fraud  and  corrup- 
tion on  the  part  of  the  candidates  and  their 
politicai  BopiK>rters  Is  never  so  great  as  when 
it  is  known  precisely  how  many  votes  it  will 
take  to  change  the  result;  and  men  who  are 
willing  to  sell  their  votes  before  election  will 
quite  as  readily  sell  their  testimony  afterwards, 
especially  as  ttie  means  of  detecting  perjury 
and  falsehood  are  not  always  at  hand  unhl  after 
the  wrong  sought  to  be  accomplished  by  it  has 
become  successful  and  the  honest  will  of  the 
peo^  has  been  thwarted" 

— who  can  say  that  the  hypothesis  of  con- 
testant Is  the  less  anwaling  ot  the  twa 
The  in&clples  BononnoBd  In  Oakes 


Flnley  are  controlling  here,  and,  tested  by 
the  rules  there  laid  down,  the  action  of  the 
trial  court  In  ta'klng  these  42  votes  from 
Hunt  and  adding  them  to  the  vote  of  Camp- 
bell was  error.  Therefore  42  votes  are  add- 
ed to  the  total  for  Hunt,  and  42  are  sub- 
tracted from  the  total  for  Campbell. 

[12]  Contestant  urges  that  the  court  erred 
in  counting  Wllgna  precinct  in  Cochise  coun- 
ty, giving  contestant  6  votes  and  contestee 
14  votes.  The  votes  of  this  prednct  were 
never  canvassed  by  the  board  of  supervisors 
of  Cochise  county,  but  in  the  returns  of  the 
board  It  was  certified  that  the  precinct  of 
Wllgus  was  missing.  There  was  no  sab- 
stantlal  compliance  with  the  statute  relattve 
to  the  preservation  of  these  ballots.  They 
were  not  transmitted  through  the  regular 
channels.  They  were  not  otherwise  Iden- 
tified. About  the  only  proof  offered  as  to 
their  authentldty  was  the  admitted  fact  that 
an  election  was  hdd  in  Wilgus  prednct  The 
ballots  were  never  delivered  to  the  board  ot 
8ui>ervlB0TS  of  Cochise  countr.  Mr.  A,  G. 
Karger,  the  clerk  of  the  board,  testified: 

"Ji  didn't  see  the  package  containing  the  bal- 
lots from  Wilgus  prednct.  I  went  out  and 
looked  for  it.  I  have  no  personal  knowledge 
whatever  with  respect  to  that  package  of  bal- 
lots from  Wilgus,  and  never  saw  it  at  elL" 

He  further  testified  that  nedther  he  nor 
any  member  of  the  board  of  snpervlsors  had 
WUgus  prednct  before  them  at  any  time  or 
at  all. 

Mr.  Harry  S.  Boss,  tbe  county  treasurer, 
testified: 

"I  found  the  package  from  "Valgus  precinct 
under  my  counter  on  the  day  that  I  packed  the 
ballots  to  bring  them  to  this  court  I  don't  know 
who  pat  the  package  under  my  desk  or  how  they 
got  there.  All  the  packages  received  by  me 
fnMD  the  Clerk  of  the  board  of  supervisors  were 
checked,  and  Wilgus  was  not  then  amongst 
them,  and  got  into  my  office  in  some  way  un- 
known to  me.  I  don't  know  how  long  the  pack- 
age had  been  in  my  office.  Wilgns  prednct  was 
not  in  the  list  of  packages  turned  over  by  the 
derk  of  the  board.  This  list  was  made  up 
the  derk  of  the  board  of  supervisors  and  by  a 
representative  of  both  the  Republican  and  Dem- 
ocratic parties,  who  ezeeptea  Wilgns  preeinet 
because  it  did  not  appear. ''^ 


Without  some  proof  of  their  idaitlt7  and 
Integrity,  it  would  be  a  dangerous  precedent. 
Indeed,  to  allow  the  returns  of  an  election  to 
be  augmented  by  such  diaracter  of  ballots. 

[13, 14]  The  contestee  seeks  to  draw  a  par- 
allel between  this  iNrednct  and  that  of  Camp 
10,  or  Saginaw,  in  Coconino  county.  There 
Is  no  similarity  whatever.  In  Camp  10  the 
election  officers  canvassed  the  rotes.  They 
were  certified  and  delivered  by  them  to  the 
flerk  of  the  board  of  supervisors.  The  board 
of  supervisors  canvassed  the  returns,  certi- 
fied to  them,  and  delivered  the  same  to  the 
county  treasurer.  Here  the  ballots  were  pre- 
served as  directed  by  the  law,  and  their 
identity  and  Integrity  was  therefore  estab- 
lished. The  C^vll  Code  pertaining  to  the 
canvass  of  returns  provides  as  follows: 

"3003.  The  board  of  supervisors  ot  the  coun- 
^  must  meet  at  its  usasi  place  of  meedng  on 
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the  tocond  Monday  after  each  dectim  to  eu- 
naa  the  returns. 

"8004.  If,  at  the  time  of  meetiiis.  the  return* 
from  each  predDct  in  the  ootm^  in  which  the 
pollB  were  opened  have  been  recet-red,  tiie  board 
must  then  and  there  proceed  to  canvass  the 
returnfl,  but  if  all  the  returns  have  not  been 
received,  the  canvass  mast  be  postponed  from 
day  to  daf  until  all  of  the  returns  are  recdved, 
or  until  six  pMtponemuits  have  bean  had." 

It  appears  that  the  board  met  on  the  sec- 
ond  Monday  after  flw  election  and  can- 
vassed the  retains  from  tl^  prednets  that 
had  been  rec^red  by  Qiem,  but  entexed  up<Hi 
Its  minutes  an  order  ot  adjouramoit  before 
the  exidratlon  of  tbe  0-da;  period  wltboot 
canrasslner  the  returns  from  Gamp  10,  wbl<^ 
had  bera  duly  recelTed  within  tbe  dme  the 
board  Is  required  to  be  in  session  to  make 
the  canvass.  The  board  reconvened  wlQiln 
the  rix-day  period  and  dnly  canvassed  ttie 
returns.  It  Is  clear  from  tiie  statute  that 
the  attempted  adjournment  of  the  board  is 
of  no  ^ect  whatever.  Until  the  returns  of 
all  tlie  precincts  have  been  received,  the  can- 
vass Is,  by  operaUoQ  of  law,  pos^^oned  from 
day  to  day  until  all  of  the  returns  are  re- 
ceived, or  until  six  postpononents  have  been 
had.  The  board  did  nothing  here  but  wliat 
the  law  compelled  it  to  do.  When  these  re- 
turns were  received  wltldn  tlie  required  time. 
If  ttk9  board  liad  neglected  or  refused  to  per- 
form its  plain  dnty,  mandamus  would  issue 
to  cMnpel  it  to  do  80,  and  if  the  board  had 
adjourned  prior  to  the  time  fixed  by  the  law, 
the  writ  would  Issue  .to  couqjtel  die  hoard 
of  convassers  to  reassemble  and  perform  Its 
duty.  9  B.  0.  Ii..  Blectlons,  {  110. 

The  court  wred  in  augmenting  the  returns 
by  coimtlng  the  ballots  purporting  to  be 
from  Wllgus.  This  will  subtract  6  votes 
from  the  total  for  ctmtestant  and*  14  votes 
from  the  total  for  contestee. 

[II]  Before  considering  special  groups  of 
ballots,  upon  whicb  the  assignments  of  wror 
bear,  It  is  necessary  to  a  dear  understand- 
ing of  the  matter  that  certain  pertinent  pro- 
vlalons  of  the  statute  pertaining  to  tbe  of- 
fldal  ballots  and  the  duties  prescribed  for  an 
elector  to  Indicate  bis  diolce  of  candidates 
be  quoted. 

*'292&.  AU  imposed  constitutional  amend- 
laents  or  other  propositions  or  questions  to  be 
submitted  to  the  voters  shall  be  printed  at  the 
bottom  of  the  ballot,  in  euch  order  as  the  sec- 
retary of  state  mar  designate,  and  each  such 
amendment,  proportion  or  Question  shall  be 
followed  by  wie  words  'Yes'  and  'No'  or  'For 

 '  and  'Against  *  as  the  nature  of 

the  amendment,  proposition  or  question  may  re- 
quire, and  at  the  right  of  and  opponte  each  of 
such  words  shall  be  placed  a  square  of  Uie  site 
(if  those  placed  opposite  the  names  of  candi- 
clfltcs,  in  which  the  voter  may  indicate  his  vote 
for  or  against  such  amendment,  proposition, 
or  question,  by  a  mark  <X)." 

Section  2932  gives  the  form  of  tbe  official 
ballot 

"2940.  Any  person  desiring  to  vote  for  all  the 
candidates  of  any  political  party  may  do  so  by 
placing  a  cross  In  the  square  at  the  top  of  the 
column  nndw  the  name  of  such  party,  otherwise 
he  may  vote  for  any  candidate  by  placing  his 


cross  in  the  sqnaie  opporite  the  name  ot  such 

candidate."  *^ 

Section  2941  provides  for  tbe  notice  to 
voters,  and  contains  this  provision: 

"If  you  do  not  wish  to  vote  a  straight  ticket, 
put  an  'X'  in  the  square  after  the  name  t3i  eadi 
candidate  that  you  wish  to  vote  for." 

Section  2948  in  subdivMons  (2)  and  ^> 

provides: 

"(2)  The  voter  will  then  repair  to  a  booth 
provided  for  that  purpose,  and  there  mark  or 
stamp  his  ballot.  If  he  wishes  to  vote  a 
straight  ticket  he  may  place  a  cross  in  the 
square  at  the  top  of  the  column  under  the  name 
of  the  party  and  for  whose  candidate  he  wishes 
to  vote,  otherwise  be  will  mark  bis  ballot  with 
an  'X'  in  the  square  opposite  the  name  of  each 
candidate  whose  name  is  printed  on  the  ballot 
for  whom  he  desires  to  vote. 

"  (8)  If  the  voter  desires  to  vote  for  any  per- 
son whose  name  is  not  printed  on  the  CNulot, 
he  will  write  the  name  of  such  person  on  the 
blank  lines  immediately  below  the  names  of  all 
the  candidates  printed  on  the  ballot  for  tbe  par- 
ticular office  for  whlefa  he  deslrss  to  vote  far 
such  person,  and  mark  ttie  same  with  an  *X'  in 
the  square  opposite  such  blank  line." 

"2955.  On  receiving  his  ballot  the  voters  shall 
forthwith  and  without  leaving  tbe  poUing  place 
or  going  outside  of  said  goardrail,  retire  akme 
to  one  of  tbe  booths  or  cunpartmento  not 
occupied  by  any  other  person,  and  prepare  his 
ballot  by  placing  a  cross  (X)  opposite  the  name 
of  the  candidate  of  his  choice  for  each  office  to 
be  filled,  or  by  filling  in  the  name  of  the  candi- 
date of  his  cnoice  In  the  blank  qiace  provided 
therefor  and  marking  a  cross  opposite  thereto; 
and  in  case  of  a  qn^tion  submitted  to  the  Tote 
of  the  people,  by  marking  in  tiie  appropriate 
margin  or  space  a  eross  (X)  t^posite  tbe  an- 
swer which  ne  desires  to  give.  Before  leaving 
the  booth  or  compartment,  the  voter  shall  fold 
his  ballot  lengthwise  and  crosswise,  but  in  sudi 
a  way  that  the  contents  of  the  ballot  sball  be 
concealed  and  the  stub  can  be  removed  without 
exposing  any  of  tbe  contente  of  the  ballot,  and 
shall  keep  tbe  same  folded  until  he  has  ddivered 
the  same  to  the  Inspector  as  in  this  section  pro- 
vided. After  the  ballot  is  so  folded  and  so  de- 
livered to  the  inspector,  or  Judge  acting  as  such, 
the  inspector  or  Judge  shul  receive  the  ballot 
and  before  depositing  It  in  the  ballot  box  most, 
in  an  audible  tone  of  vtrfce,  announce  the  name 
and  stub  number  of  the  ballot  of  the  person  vot- 
ing, and  such  inspector  shall.  In  the  presence  of 
the  election  board,  thereopon  remove  tbe  stub 
vritbout  opening  the  ballot  and  deposit  the 
ballot  in  the  ballot  box,  and  string  the  stub 
upon  a  string  to  be  prorlded  for  that  purpose. 
The  voter  shall  then  proceed  outside  the  guard- 
rail by  the  exit  thereof,  and  shall  not  again 
enter  such  enclosed  space  during  such  poll  un- 
less he  is  an  election  officer.  No  voter  shall 
be  allowed  to  occupy  a  voting  booth  or  com- 
partment for  more  than  five  minutes  when  oth- 
er voters  are  waiting  to  occupy  the  same.  No 
inspector  shall  recrfve  any  ballot  from  any  voter 
unless  the  stub  remains  attached  to  the  ballot." 

Counsel  for  the  contestee  argue  tbat  It  Is 
the  duty  of  tbe  Section  officers  and  of  the 
court,  under  these  statutes,  to  carry  out  the 
intention  of  the  voter,  and  If  It  can  be  ascer- 
tained from  an  Inspection  of  the  ballots  for 
whom  tbe  elector  Intended  to  vote,  regard- 
less of  the  manner  In  which  the  ballot  Is 
marked  to  express  the  choice  of  the  elector, 
the  provisions  of  the  statute  relating  to  tbe 
manner  in  which  the  elector  diall  express 
his  intention  should  be  construed  as  direc- 
tory only.   Counsel  for  contestant,  on  the 
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other  hand,  contend  that  this  la  the  correct 
conrse  to  pursue  only  to  a  certain  extent; 
that,  as  the  Le^latnre  has  required  the  elec- 
tor to  do  certain  things  to  express  his  Inten- 
tion there  must  be  a  substantial  compliance 
upon  his  part  with  these  legislative  Instruc- 
tions in  order  to  ascertain  that  Intention; 
that  if  the  intention  of  the  voter  la  to  be  car- 
ried out  other  than  by  a  substantial  compli- 
ance with  the  law  goremlng  the  marking  of 
his  ballot,  then  bis  diolce  will  be  ascertained 
by  the  uncertain  and  undefined  Ideas  of  elec- 
tion boards  and  judges,  and  not  any  clearly 
expressed  Intention  of  the  voter. 

In  McCrary  on  Elections.  1724  (4th  Ed.), 
it  is  said: 

"The  decisions  cited  Id  the  preceding;  sections 
upon  the  question  whether  the  provisions  of 
the  law  are  mandatorv  or  directory  are  not  en- 
tirely harmonious.  They,  however,  disdose  a 
well-defined  disposition  on  the  part  d  the  courts 
to  distingui^  between  acta  to  be  performed  bj 
the  voters  and  those  devolving  upon  the  poh- 
lic  offidalt  charged  with 'the  conduct  of  the 
election.  The  weight  of  authority  is  clearly 
in  favor  of  holding  the  voter,  on  the  one  hand, 
to  a  strict  performance  of  those  things  which 
the  law  requires  of  him,  and,  on  the  other,  of  re- 
lieving him  from  the  consequence  of  a  failure  on 
the  part  of  election  officera  to  perform  their 
duties  according  to  the  lettri*  Af  the  f^tntiite, 
where  sach  failure  has  not  proviMiteil  a  fair  <'I<'C- 
tion.  The  justice  of  this  ruli-  upimii^nt.  luid 
it  may  be  said  to  be  tile  uinlerlying  itriiiciple 
to  be  applied  in  determining  tliis  iiucstion.  The 
requirements  of  the  law  upon  the  elector  are  in 
the  interest  of  pure  electioba,  and  should  be 
complied  with  at  least  in  substance,  but  to  dis- 
franchise  the  voter  because  of  the  mistakes  or 
omissions  of  election  officers  would  be  to  puthim 
entirely  at  the  mercy  ot  political  manipulators. 
The  iwrformance  by  the  dectlon  officers  of  the 
dutlea  imposed  upon  them  can  be  reasonably 
well  secured  tqr  providing  a  penalty  for  failure 
so  to  do." 

TbB  role  requtring  the  voter  to  express  his 
choice  substantially  In  the  manner  provided 
by  the  statute  i>  the  nteat  guide  and  the 
better  mie  dedudble  from  the  authorities. 
Howser  v.  Pepper,  8  N.  T>.  484,  79  N.  W.  1018 ; 
Van  Winkle  r.  Orabtree,  34  Or.  462.  SS  Pac 
831,  56  Pac.  74;  Carwlle  v.  Jones,  38  Mont 
590,  101  Pac.  153;  Tebbe  v.  Smith,  108  Cal. 
101,  41  Pac.  454.  28  L.  B.  A.  673.  49  Am.  St 
Rep.  dS. 

If  the  voter  Is  not  held  to  a  substantial 
compliance  with  the  directions  of  the  statute 
in  the  expression  of  his  choice  of  candidates, 
the  spirit  of  the  Australian  ballot  system 
is  ignored.  We  might  as  well  return  to  the 
old  system  of  haphazard  voting  in  vogue  be- 
fore this  Innovation,  and  to  remedy  the 
many  evils  of  which  the  new  system  was 
Inaugurated.  tTuder  the  old  system  there 
was  an  utter  abseuce  of  statutory  rules  reg- 
ulating the  ballot  and  the  manner  of  ex- 
pressing the  voter's  choice  upon  that  ballot. 
The  courts  were  thus  driven  to  adopt  the 
"rule  of  Intention"  which  inevitably  permit- 
ted the  judges  to  follow  "any  chimerical  no- 
tions In  giving  effect  to  that  frequently  vi- 
sionary and  uncertain  quantity  known  as 
the  voter's  intention."  This  rule  of  Intention, 


unless  it  be  bridled  and  bitted,  la  a  atealtby 
Invitation  to  the  Judges  to  express  the 
voter's  diolce,  rather  than  by  well-defined 
rules  of  law  letting  the  elector  do  it  him- 
self. 

By  the  laws  of  Arizona  educational  quali- 
fications are  a  prerequisite  to  the  exercise 
of  the  suffrage.  One  too  illiterate  to  mark 
his  ballot  substantially  as  the  statute  di- 
rects cannot  for  that  reason  be  assisted. 
Any  officer  of  the  election  or  other  person 
who  obtrudes  upon  the  voter's  s^recy  Is 
visited  with  a  penalty,  unless  it  be  that  oc- 
caslou  on  which  the  law  authorizes  it,  name- 
ly, when  the  voter  is  physically  disabled 
from  marking  bis  ballpt,  and  In  this  Instance 
the  voter's  eecrecy  must  not  be  obtruded  upon 
except  by  those  named  in  the  statute  and  In 
the  manner  the  statute  prebcrlbes.  The 
statute  is  particular  to  specify  the  form  of 
disability  as  physical.  Paragraph  2958, 
CivU  Code  1913. 

Said  the  court  in  Van  Winkle  v.  Crabtree, 
34  Or.  462,  65  Pac.  831,  66  Pac.  74: 

"Every  elector  who  performs  the  act  of  vot- 
ing is  presumed  to  know  the  law  of  his  state, 
applicable  to  the  exercise  of  the  right  of  suf- 
frage ;  and.  If  he  fails  to  comply  with  its  pro- 
visions, his  mistake  or  ignorance  deprives  nlm 
of  the  benefit  to  be  derived  from  the  practice 
of  such  right.  This  being  so,  bis  right  to  have 
his  choice  dedared  aa  be  intended  must  depend 
upon  his  compliance  with  the  law  applicable 
thereto  In  force  on  the  day  of  the  election. 
While  the  Australian  ballot  s^tem  Is  designed 
to  purify  elections  by  securing  to  the  voter 
the  prerogative  of  freely  and  privately  selectiug 
the  candidates  of  his  own  choice,  tte  law  in 
also  well  calculated  to  promote  the  cause  of 
general  education,  by  compelling  the  massen  to 
learn  to  read  and  write  as  a  condition  precedent 
to  the  exerdse  of  the  rljfht  of  suffrage.   •   •  • 

"To  give  effect  to  this  latter  purpose  of  the 
law,  which  is  almost  as  important  as  its  pri- 
mary object,  the  statute  should  recdve  a  rea- 
sonably strict  construction." 

[1 1]  Having  these  statutes  before  us,  If  we 
look  at  the  prescribed  form  of  the  ballot  in 
connection  therewith,  it  must  appear  to  any 
fair  mind  open  to  CMiviction  that  the  law  pro- 
vides a  separate  column  within  vertical  lines 
on  the  official  ballot  for  each  political  party ; 
that  the  names  of  all  candidates  of  a  par- 
ticular party,  except  Judges  and  members 
of  the  tax  commission,  shall  appear  within 
the, column  set  apart  for  that  i>olitical  par- 
ty ;  *  that  after  the  name  of  each  candidate 
within  the  column  a  dotted  line  shall  be  run 
to  a  square  placed  within  such  column  oppo- 
site the  name  of  the  candidate,  and  It  is  in 
this  square  photographed  in  the  statutory 
form  of  the  oSlclal  ballot,  and  by  plain  man- 
date of  the  stntute,  that  the  elector  must 
mark  his  choice  of  candidates  if  the  elector 
does  not  wish  to  vote  a  straight  ticket  by 
marking  a  cross  in  the  square  at  the  top  of 
the  column  under  the  name  of  the  party,  and 
in  addition  also  marking  a  cross  in  the 
squares  opposite  the  names  of  Judicial  can- 
didates and  members  of  the  tax  commission. 

It  Is  dear  from  the  form  of  the  otllcial 
ballot  and  the  statutory  eiqiresslons.  "and  at 
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ttw  ilgbt  of  and  opposite  eacli  ot  socb  wordi 
flhsU  be  placed  a  square  of  the  size  of  those 
placed  opposite  the  ziames  of  candidates,"  as 
In  paragra^  2929,  or  '^)therwts$  he  may 
vete  tttc  any  candidate  placing  bis  cross 
In  the  sqnare  opposite  the  name  of  each  can- 
didate,** as  In  paragraph  2940,  or,  "If  you  do 
not  wish  to  TOte  a  straight  Hcket,  put  an 
'X*  In  the  square  after  the  name  of  each 
candidate  that  you  wish  to  vote  for,"  the 
place  apprt^rlated  for  ezpt^sslng  the  vot- 
er's choice  Is  In  the  sqnare  following  th^  dot- 
ted  line  after  the  candidate's  name,  which 
square  Is  at  the  right  of  and  c^poslte  the 
name  of  the  candidate  and  within  the  lines 
of  the  particular  party  column.  This  lan- 
guage Is  not  only  unambiguous,  but  in  addi- 
tion the  statute  makes  a  ^lotograph  of  the 
ballot  far  the  benefit  of  those  who  might 
otherwise  misunderstand  it. 

Wltti  ttiese  principles  in  mind,  the  asslgn- 
mento  of  error  calling  In  question  rulings  of 
the  trial  court  with  respect  to  certain  groups 
of  ballote  will  be  ooniddered. 

An  examination  <tf  the  ballote  and  rulings 
of  the  trial  court  discloses  that  23  ballote 
were  counted  for  Campbell  on  which  the  vot- 
er marked  a  cross  In  the  square  within  the 
lines  of  the  ProhlbltioD  column  opposite  the 
dotted  lines  where  the  name  of  the  Prohl- 
blUon  candidate  for  Governor,  tt  any,  should 
appear.  The  name  of  no  candidate  for  the 
office  of  Oovemor  on  the  Prohibition  ticket 
was  printed  upon  the  ballot  It  Is  dear  that 
the  ruling  of  the  court  cannot  be  sustained. 
The  ballot  was  not  marked  as  (he  statute 
required:  neither  does  the  manner  of  mark- 
ing express  any  Intention  to  vote  for  Camp> 
beU.  The  Prohibition  party  nuulnated  a 
candidate  for  Oovemor,  but  tor  some  reason 
hla  name  was  not  printed  upon  the  official 
ballot  If  I  were  groping  for  the  Intention 
of  the  voter  in  these  Instances,  I  would  con- 
clude Out  he  Intended  to  vote  fbr  the  candi- 
date of  the  Prohibition  party  or  his  choice 
ot  members  of  that  party,  but  forgot  to  write 
his  name  In  the  blank  space.  He  did  every  thing 
the  statute  requires  to  vote  thus  except  write 
in  the  name.  He  did  nothing  the  statute  re- 
quires to  vote  for  either  Hunt  or  Campbell. 
The  sqnare  In  which  the  mark  Is  placed  Is 
opposite  and  to  the  right  of  the  name  of 
Hunt  It  is  opposite  and  to  the  left  of.  the 
name  of  Campbell.  There  Is  an  Interrening 
space  between  the  square  in  which  a  vote 
could  be  marked  for  Hunt,  and  this  square 
marked  In  the  Prohibition  column.  There  Is 
also  an  Interrening  space  between  the  square 
4n  which  a  vote  could  be  marked  for  Camp- 
bell and  this  square  marked  In  the  Prohibi' 
tlon  column.  The  mark  appears,  however, 
mudi  nearer  the  name  of  Campbell  than  it 
does  to  the  name  of  Hunt  It  is  a  severe 
strain  on  even  tlie  'intention  rule"  to  say 
that  a  voter  who  places  his  cross  in  a  sep- 
arate and  distinct  square  located  in  a  sep- 
arate and  distinct  column,  devoted  to  the 
candidates  of  a  sqiarato  and  distinct  politt 


cal  party,  shall  be  condoded  to  bava  voted 
for  the  candidate  whose  name  appears  the 
nearer  thereto.  In  ^ple  v.  Bancroft,  IDS 
lU.  649.  41  N.  B.  1116,  the  court  said: 

"Ballot  No.  2  shows  a  cross,  thos,  X,  not  la 
the  square  or  appropriate  place  opposite  the 
Dame  of  appellaot,  bat  to  the  right  of  appel- 
lant's name,  between  each  name  and  the  square 
opposite  the  name  of  appellee.  While  there 
was  some  plausibility  in  uie  contention  of  ap- 
pellant that  the  war  in  whldi  this  baBot  was 
marked  showed  that  It  was  the  intHition  of  the 
voter  to  vote  for  appellant  still,  as  was  held 
in  the  case  of  Parker  t.  Orr  (decided  at  the  pres- 
ent term  of  thU  conrt)_[158  ID.  609]  41  N.  E. 
1002  [30  I..  R.  A.  ±27],  It  cannot  be  held  a 
saffident  oompUance  with  the  statoto.  It  is 
clear  tnm  the  statute  and  the  form  ot  ballots 
prescribed  that  the  appropriate  place  for  the 
cross  la  in  the  circle  or  square  preceding  the 
title  or  name,  and  not  eome  btank  tpaee  Macov- 
ered  by  the  voter  at  ikg  right  of  sWik  title  or 
name.  [Italics  oars.]  Aa  to  tiie  ballot  in  ques* 
tion,  as  the  cross  Is  between  Uie  names  of  appd* 
lant  and  appellee,  being  at  the  right  of  the  for- 
mer, and  at  the  left  of  the  latter,  the  only  rea- 
son for  supposing  that  the  elector  intended  to 
vote  for  appellaot  /ather  than  for  appellee,  is 
that  the  cross  k  nearer  appellantfs  uan  ap> 
pellee's  name." 

On  many  of  the  ballots  examined  the  Re- 
publican column  is  printed  on  the  ballot 
parallel  with  and  directly  next  to  the  Dem- 
ocratic column.  On  such  ballote  the  appro- 
priate square  In  which  to  mark  a  cross  as  a 
vote  for  Hunt  Is  after  the  name  of  Hunt  and 
to  the  ri^t  thereof  and  opposite  thereto  and 
In  the  Democratic  column,  but  nevertheless 
the  cross  is  more  than  two  inches  nearer  the 
name  of  Campbell  than  to  the  name  of  Hunt 
To  my  mind  it  Is  not  mwe  absurd  to  con- 
tend that  the  voter  here  intended  to  vote  tor 
Campbell  because  the  cross  In  the  square 
opposite  the  name  of  Hunt  Is  also  opposite 
the  name  of  Campbell,  but  Is  two  Inches 
moved  from  the  name  of  Hunt  whereas  It 
Is  only  a  qnarter  of  an  Inch  removed  from 
the  name  of  CampbelL  The  dedslve  answer 
to  It  Is  that  a  ballot  so  marked  for  Hunt  Is; 
by  statutory  direction,  the  appropriate  place 
to  mark  It  for  Um.  Itiese  28  ballote  are  to 
be  deducted  fran  the  total  vote  counted  for 
CampbelL 

[17]  Contestee  dalms  that  the  court  erred 
in  counting  for  contestant  ballote  marked 
with  a  cross  In  the  square  at  the  top  of  the 
Democratic  party  column  with  a  separate 
cross  in  the  square  after  the  names  of  other 
Democratic  party  candidates,  but  with  no 
cross  in  the  square  aftor  the  name  <ii  appel- 
lant 

In  the  trial  court  this  class  ttf  ballote  was 
called  straight  party  and  split  for  Governor 
ballots.  Paragraphs  2^  and  2941  of  the 
dvll  Code  authorizes  and  Invites  the  vi^g 
of  a  strali^t  party  ticket,  except  for  Judges 
and  members  of  the  tax  commission,  by  plac- 
ing a  cross  In  the  'square  at  the  top  of  the 
column  under  the  name  of  such  party,  or 
that  the  elector  may  vote  for  any  candidate 
by  pladng  his  cross  In  the  square  opposite 
the  name  of  audi  candldateb 
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CiTll  Code  1918  also  prOTldee: 

"2939.  If  the  TOter  marki  more  names  than 
there  are  persosR  to  be  elected  to  an  office,  or 
if  for  an;  reaeon  it  ia  impoaslble  to  determine 
the  voter'a  choice  for  any  office  to  be  filled,  his 
ballot  shall  not  be  counted  for  such  office.  No 
ballots  without  the  official  endorsement  shall, 
except  aa  herein  otherwise  provided,  be  allow- 
ed to  be  deposited  in  the  ballot  box,  and  none 
but  ballots  provided  in  accordance  with  the 
provisions  of  this  title  shall  be  counted.  Bal- 
lots not  counted  shaU  be  marked  defective  on 
the  backs  thereof,  and  be  preserved  and  return- 
ed to  the  board  of  supervisors  or  recorder  or 
clerk  from  whom  received  as  hereinbefore  pr4>- 
vided." 

"2979.  If  the  names  of  more  persona  are  des- 
ignated on  any  ballot  found  in  the  ballot  box 
for  the  aame  ofl9ce  than  are  to  be  chosen  for 
such  office,  then,  except  in  the  cases  provided 
for  in  the  next  section,  all  the  names  desi^ated 
for  such  offices  must  be  rejected,  and  the  fact 
of  such  rejection,  and  the  reason  therefor,  must, 
at  ^e  time  of  such  rejection,  be  voted  on  the 
ballot  and  signed  by  a  majority  of  the  election 
board." 

It  Is  manifest  that  this  method  of  marking 
the  ballot  Is  not  prevented  by  the  provisions 
of  the  two  paragraphs  of  the  statute  last 
quoted.  The  Oklahoma  Supreme  Court,  In 
coDBtming  a  statute  similar  to  ours.  In  its 
Instructions  to  the  voter  as  to  the  method  of 
voting  a  straight  party  ticket,  or  for  Indi- 
vidual candidates,  said: 

"To  our  minds  it  seems  clear  that  under  this 
statute  a  stamp  in  the  circle  at  the  head  of 
the  list  of  candidates  ia  the  statutory  method 
provided  whereby  a  voter  may  manifest  bis  in- 
tention to  vote  for  every  candidate  under  that 
stamp.  If  this  is  true,  and,  after  having  placed 
the  stamp  there,  the  voter  has  succeeded  in 
voting  for  all  of  these  candidates,  then  the  plac- 
ing of  additional  stamps  in  front  of  the  differ- 
ent names  on  that  same  list  would  either  con- 
stitute diBtinguisfaing  marks  or  be  without  any 
effect  whatsoever.  «  *  •  We  eondade  they 
are  without  effect."  Potts  v.  Folsom,  24  Okl. 
731,  104  Pac  353,  28  L.  B.  A.  (N.  S.)  460. 

In  Spurrier  v.  McL«man,  115  Iowa,  461, 
88  N.  W.  1062,  the  Supreme  Court  of  Iowa, 
quoting  from  Bobinson,  J.,  in  the  case  of 
WUttam  T.  Zaborllc,  91  Iowa,  28.  SO  N.  W. 
57,  61  Am,  St  Bep.  817,  said: 

"  'Hence,  when  a  voter  baa  marked  bis  ticket 
by  placing  a  cross  in  the  circle  opposite  the  ti- 
tle, he  does  not  add  to  the  legal  eSect  of  that 
marking  by  placing  crosses  In  squares  opposite 
the  names  of  candidates  on  the  aame  ticket' 
This,  we  tbink,  is  true  under  tbe  presoit  statute. 
And  we  may  say,  farther,  that  Crosses  in 
squares  under  such  circumstances  not  only  do 
not  add  to  the  effect  of  the  marjt  in  the  circle, 
but  they  do  not  detract  from  it ;  they  have  no 
consequence  whatever." 

To  the  same  effect  Is  the  case  of  State  ex 
rel.  Brooks  v.  h'ransbam,  19  Mont.  273.  48 
Pa&  1.   The  trial  court's  ruling  Is  correct 

[II]  The  trial  court  did  not  err  In  ruUng 
that  ballots  having  a  cross  in  the  square  at 
the  top  of  the  Democratic  party  column  and 
8  cross  in  the  square  after  the  name  of  ap- 
pellee In  the  B^ubllcan  column  should  not 
be  counted  either  for  contestant  or  contestee. 
This  method  of  marking  a  ballot  is  in  direct 
violation  of  the  statute,  being  a  vote  for  two 
<^)posing  candidates  for  the  same  office.  The 
Statute  penalizes  the  voter  for  thus  marking 
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his  ballot  by  forbidding  It  to  be  counted  for 
the  office.  Paragraphs  2959  and  2979,  CiTil 
Code  1913. 

"As  we  have  said,  the  circle  mark  being  of 
equal  dgoificance  with  the  cross  mark  opposite 
the  name,  the  corollary  of  that  and  the  equiva- 
lent statement  that  the  voter  has  distinctly  ex- 
pressed his  intent  to  vote  for  two  men,  ia  that, 
so  far  as  that  part  of  the  ballot  is  involved,  it 
becomes  Impossible  to  determine  the  elector's 
choice,  and  such  a  vote  or  votes  must  not  be 
counted  for  either  candidate."  State  ez  rel. 
Brooks  V.  Fransham,  19  Mont.  273,  48  Pac.  1. 

"A  cross  in  the  circle  conclusively  means  a 
vote  for  the  wh(de  ticket  printed  below  it,  and 
a  mark  in  the  square  before  a  name  on  another 
ticket  has  no  effect  other  than  to  nullify  the 
vote  for  the  officer  thus  doubly  voted  fbr." 
Spurrier  v.  McLellan,  116  lowa,  461,  88  N.  W. 
1062. 

See,  also,  Helskell  t.  Landrum,  23  Cola 
66,  46  Pac.  1^;  Day  v.  Dunning,  127  Oal.  Wi, 
59  Pac  196;  Dickermau  v.  Gelstborpe,  IP 
MODt.  249,  47  Pac.  999. 

[11,20]  Ballots  having  a  cross  In  the 
square  at  the  top  of  the  Democratic  column 
and  a  cross  in  the  square  at  the  top  of  the 
Prohibition  column  in  those  counties  wherein 
no  name  was  printed  upon  thfi  ballot  as  a 
candidate  for  Governor  were  counted  for 
Hunt  Likewise  such  ballots  where  the  cross 
was  at  the  top  of  the  Bepubllcan  and  Prohi- 
bition columns  respectively  were  counted  for 
Campbell.  The  ruling  Is  correct.  Caldwell 
V.  McBlvaln,  184  111.  662,  56  N.  B.  1012. 
Likewise  the  ruling  of  the  court  Is  approved 
where  votes  were  counted  for  contestant  and 
contestee  respectively  where  ballots  have  a 
cross  in  the  square  at  the  top  of  the  Prohl- 
Utlon  column  and  a  cross  In  the  square  aft- 
er either  the  name  of  contestant  or  contestee 
where  no  name  as  a  candidate  for.  Governor 
on  the  Prohibition  ticket  was  printed  upon 
the  ballot  Spurrier  v.  McLennan,  115  Iowa, 
461,  88  N.  W.  1062;  Parker  v.  Orr,  158  111. 
600,  41  N.  E.  1002,  80  Ll  B.  A.  227. 

[21]  It  is  argued  that  the  court  was  Justi- 
fied in  counting  as  votes  for  Campbell  those 
ballots  having  his  name  written  in  on  a  blank 
line,  but  no  mark  in  the  square  opposite  his 
name  either  as  printed  upon  the  ballot  or  so 
written  thereon.  Tested  by  the  statute,  the 
ruling  is  clearly  wrong.  Paragraph  2932, 
Civil  Code  1913,  provides: 

"In  each  column  at  the  right  of  the  name  of 
the  candidate  and  on  tiie  same  line  there  shaU 
be  a  space  so  inclosed  by  rule  work  as  to  make 
a  square  three-eighths  of  an  inch  in  Bi2e,  in 
which  a  voter  may  designate  his  choice  by  a 
cross  mark.  Below  the  name  of  the  last  named 
candidate  for  each  office  in  each  column,  shall 
be  placed  as  many  blank  lines  as  there  are  of- 
fices of  the  kind  to  be  filled,  and  in  like  manner 
a  square  shall  be  placed  after  such  blank  space. 
Upon  such  blank  lines  the  voter  may  write  the 
names  of  any  person  or  persona  for  whom  be 
deeires  to  vote  whose  names  are  not  printed, 
and  in  the  squares  opposite  the  same,  he  shall' 
designate  his  choice  by  a  cross  mark  as  in  the 
case  of  printed  names." 

This  statute  Is  plain  to  the  effect  that  the 
voter  cannot  express  his  choice  by  merely 
writing  in  a  name  upon  the  blank  space  left 
for  that  purpose.    When  the  name  of  his 
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diolce  !■  not  printed  vpon  the  ballot,  he  may 
write  Is  that  name  and  mark  Ua  ballot  in 
the  sqnare  o^MNsite  tbe  name  so  written  in. 
^nie  two  atatutory  acts,  to  wit,  writing  the 
name  and  mariring  in  the  square  opposite 
thereto,  are  essential  to  express  the  voter's 
choice.  The  two  acts  must  concur.  See 
Riley  r.  Trainor,  67  Colo.  IBS.  140  Pac.  469; 
Martin  t.  MUea,  46  Neb.  772.  6B  N.  W.  888; 
McElttrlck  T.  Pardee,  8  S.  D.  39.  66  N.  W. 
23;  Carwile  t.  Jones,  88  Mont  690.  101  Pac. 
163.  These  fire  rotes  counted  for  ttie  con- 
testee  must  therefore  be  deducted  from  the 
total  vote  counted  fbr  him. 

[22]  The  contestee  makes  objeotlon  to  the 
counting  of  certain  ballots  hereinafter  epe- 
dflcally  enumerated  wherein  It  is  contended 
that  the  court  erred  in  counting  the  same  for 
contestant  or  contestee,  as  the  case  may  be, 
because  on  such  ballots  the  voter  attempted 
to  express  his  choice  of  candidates  for  the 
office  of  Governor  in  marking  his  ballot 
otherwise  than  with  a  cross. 

It  is  obvious  from  a  consideratirai  of  these 
statutes  bearing  upm  the  Australian  ballot 
system  that,  while  it  Is  mandatory  upon  the 
voter  to  express  his  choice  of  candidates  In 
the  appropriate  place  set  apart  therefor,  that 
is  to  say,  In  the  proper  column  and  after 
and  to  the  right  of  and  In  the  square  opposite 
the  name  of  the  pereoa  voted  for,  the  provi- 
sions of  the  statute  are  equally  plain  as  ^ 
gards  the  kind  of  a  mark  required  of  the 
elector  to  Indicate  or  give  expression  to  his 
choice.  The  mark  specified  In  the  statute  is 
a  cross.  But  while  these  provisions  as  to 
the  marking  of  ballots  are  in  their  nature 
mandatory,  they  tend  to  limit  the  citizen  In 
his  exercise  of  the  right  of  suffrage,  and 
should  be  liberally  construed  In  his  favor. 
Bowers  v.  Smith,  111  Mo.  4S,  20  S.  W.  101, 
16  L.  R.  A.  754,  33  Am.  St.  Rep.  401.  It  is 
not  at  all  considered  that  the  elector  Is  re- 
quired to  mark  a  perfect  cross  nor  place  the 
same  exactly  within  the  square.  The  stat- 
ute in  some  parts  merely  says  a  cross  and  In 
other  parts  make  a  mark.  Illustrated  by 
the  figure  X.  St.  Andrew's  cross  Is  made  In 
the  form  of  an  X.  There  are  three  other 
principal  forms  of  the  cross:  The  Latin 
cross  -f,  used  In  the  cruciflxion  of  our  Sav- 
iour, aiid  a  symbol  of  the  Christian  faith; 
St  Anthony's  cross  is  made  in  the  form  of  a 
T;  the  Greek  cross,  4--  ^  cross  also  In  the 
form  of  a  Y  is  used  as  a  bearing  In  certain 
departments  of  applied  science.  Thus,  says 
the  Century  Dictionary:  A  cross  may  be  In 
many  varieties  of  form  or  slse.  It  may  be 
aigulse,  anchored,  annulate,  bottony,  hu- 
raette,  etc.  The  many  variations  of  the  cross 
all  have  been  and  should  be  held  to  be  a  sub- 
stantial compliance  with  the  statute.  If 
the  Legislature  had  desired  explicitly  to  re- 
strict the  voter  to  the  marking  of  any  par- 
ticular kind  of  a  cross,  It  would  have  made 
the  simple  provision  that  any  ballot  not 
marked  with  that  particular  kind  shall  be 
rejected.  Of  course^  It  Is  not  meant  to  say 


that,  If  a  'rerlatton  of  the  cross  X.  as  llhis- 
trated  In  Oie  statute.  Is  shown  by  a  aeries 
and  symmetry  of  ballots,  or  evidence  snflB- 
dent  to  show  that  they  wm  so  marked  and 
Intended  to  designate  or  Impart  knowledge 
of  the  persona  who  voted  such  ballots.  It 
would  be  approved.  A  cross  may  be  so  made 
as  under  the  drcumstances  It  would  con- 
stltDte  a  distinguishing  mark  such  as  the 
statute  demnmces.  We  are  here  Q>eaklng  ot 
those  cases  where  the  marking,  though  a 
variation,  Is  not  shown  to  be  the  result  of 
evil  purpose.  It  Is  enough  if  the  voter  mani- 
fests a  bona  fide  effort  to  make  a  cross  and 
mark  ft  substantially  within  the  square. 
Said  the  Supreme  Court  of  Minnesota  in  the 
case  of  Pennington  r.  Har^  60  Minn.  146,  62 
N.  W.  116: 

"The  statute  does  not,  however,  prescribe  any 
inflexible  rule  as  to  what  shall  or  shall  not  be 
accepted  as  a  cross  mar^  and  any  mark,  bow- 
ever  crude  and  imperfect  m  form,  if  it  is  appar- 
ent that  It  was  honestly  intended  aa  a  cross 
mark,  and  for  nothing  else,  must  be  given  ef- 
fect as  such;  othcrwue,  electors  unaccustomed 
to  the  use  m  pen  or  pencil  might  be  disfran- 
chised." i™ 

Thus  we  have  a  simple  and  symmetrical 
rul^  and  one  that  is  not  at  aU  burdensome 
upon  the  elector,  and  one  that  Is  dearly 
within  the  sidrit  aa  well  as  the  letter  of  the 
statute,  and  nothing  is  urged  in  {^qpoeltion  to 
it  by  counsel  for  contestant  It  is  not  dif- 
ficult for  one  of  even  the  most  limited  Intelli- 
gence to  substantially  follow  Ita  reqo^ 
ments.  A  voter  with  the  most  limited  Intel- 
ligence will  experience  no  dlfflcnlty  what- 
ever in  marking  ttie  simple  croas  X  Indicated 
in  the  statute.  This  is  the  very  best  em- 
phasis the  Toter  can  give  to  nxpnaa  his 
choice,  and  with  tiUs  simple  act  the  Intelli- 
gent voter  will  he  content  No  one  will  con- 
tend that  an  elector  who  willfully  and  with 
apparent  obstinacy  rinses  to  comply  with 
the  statute,  when  its  great  object  is  to  pro- 
mote the  purity  <tf  elections,  the  uniformity 
in  voting,  and  for  his  own  benefit  In  pre- 
serving the  Independence  of  the  voter,  should 
receive  undue  consideration;  and  this  very 
thing  is  clearly  Indicated  in  some  of  the 
ballota  called  in  question  under  this  assign- 
ment, where  the  elector  marked  a  cross  in 
expressing  his  choice  for  other  candidates 
and  amendmenta  and  measures  submitted, 
but  made  no  attonirt  whatever  to  make  a 
cross  to  express  his  diolce  of  candidates  fbr 
Governor. 

The  exhibits  In  question  under  this  assign- 
ment are  as  follows,  to  wit:  1^,  431,  228. 
102,  S75,  503,  110,  64,  617,  215.  226.  229,  369 
and  A-^,  590.  370,  422,  616,  83,  520,  521, 517, 
268,  361,  556,  630,  640,  405,  which  ballota  con- 
testee asserts  were  counted  for  Hunt;  and 
Bxhlblta  319,  703,  632,  148.  601.  6B5.  688, 
479,  643,  and  A-394,  596,  230,  490,  698,  count- 
ed for  CampbelL 

[2S]  Exhibit  149,  the  voter  wrote  "Tes"  In 
the  square  opposite  Hunt's  name  and  over 
the  word  marked  a  cross.  It  is  not  contend* 
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ed  that  the  ballot  Itself  or  ai^  eridoiee 
aliunde  shows  that  the  voter  so  marked  it 
for  the  purpose  of  dlstiDgnlshlng  his  vote. 
In  putting  both  the  cross  and  the  word  "Yes" 
in  the  square,  It  is  evident  the  voter  merely 
wished  to  emphasise  his  (du^ce  for  Qovemor. 
It  was  properly  counted  tar  Hunt. 

[24]  Exhibit  431,  the  voter  merely  wrote 
the  word  "Yes"  in  the  square  opposite  Hunt's 
name^  TUa  ballot  should  not  be  counted  ftor 
Hunt  Exhibits  228»  57S.  003,  A-516,  A-83, 
A.-e2f>,  and  A-S21  are  slmUar,  and  should 
not  be  oounted  for  Hunt  Ibchlblt  lOZ  was 
properly  marked  with  a  cross  In  the  square 
opposite  Hunt's  name,  and  was  properly 
emmted  for  him.  A.-^^  the  only  exproidon 
of  the  Toter'B  choice  was  by  wrlttuET  the 
word  'Te^  in  the  sqwire  at  the  ttv  of 
the  X>eiiiocrf^  column.  This  ballot  dumld 
have  been  rejected,  and  was  improperly 
counted  for  Hunt  Bzhlblts  A-SOO  and  A- 
370.  the  word  "Yes"  was  written  after  the 
name  of  Hunt,  but  there  was  no  mark  with- 
in the  square  opposite  his  name;  These  bal- 
lots should  not  have  been  counted  for  Hunt 

[II]  A-422,  the  cross  was  placed  within 
the  square  opposite  the  name  of  Hunt,  but 
tht  word  "Tea"  was  also  written  on  the 
dotted  lines  after  bis  name.  It  is  not  con- 
tended that  the  evidence  discloses  this  to 
be  intended  as  a  dlstlngulshinK  mark,  and 
the  ballot  was  propexly  counted  for  Hunt. 

tit]  Exhibit  110  is  marked  in  the  square 
opposite  Hunt's  name  thus  ^  with  just  the 
teintest  Intersection  of  the  lines.  The  ballot 
abows  an  honest  efTort  to  mark  a  cross,  and 
It  should  be  counted  fbr  Hunt 

[27]  Srxbibit  A-517,  the  ballot  was  marked 
with  a  vertical  line  in  the  square  at  the  top 
of  the  Democratic  column.  There  was  no 
mark  after  the  name  of  any  candidate  for 
Governor,  but  the  elector  did  express  his 
choice  for  a  number  of  candidates  for  other 
offices  by  marking  a  cross  In  the  square  oppo- 
site their  names.  This  Is  an  instance  where, 
If  the  elector  intended  to  express  a  choice  for 
Governor,  he  willfully  disobeyed  the  statute, 
and  his  ballot  cannot  be  counted  for  that 
office.  Exhibits  64  and  617,  the  voter  marked 
his  ballot  In  the  square  at  the  top  of  the 
Democratic  column  thus:  In  64,  and  in 
517,  also  the  latter  ballot  was  marked 
in  the  square  opposite  Hunt's  name 
There  is  indicated  no  honest  effort  to  mark 
a  cross,  but  the  elector  evinces  a  willful  dis- 
regard of  the  statute.  These  two  ballots 
should,  not  be  counted  for  Hunt  Exhibit  215 
is  marked  with  a  cross  in  the  square  opposite 
Hunt's  name,  and  was  properly  counted  for 
him.  Etxhlbit  226  has  a  cross  marked  In  the 
square  at  the  top  of  the  Bepublican  column 
with  a  cross  also  marked  in  the  square  oppo- 
adte  the  name  of  Hunt  A  line  was  also 
drawn  through  the  name  of  Campbell  The 
court  properly  refused  to  count  this  ballot '. 
for  either  contestant  or  contestea  Exhibit 
229  ba»  a  cross  in  the  square  at  top  ot  Dem- 


ofxatic  otdunm  and  a  cross  mazfced  in  the 
square  after  name  of  Campbell.  This  was 
not  counted  for  dther  par^,  and  properly 
so.  Exhibit  A-268  has  a  croaa  In  the  square 
at  top  of  Dottocratic  column,  and  was  pn^ 
erly  counted  for  Hunt  A-861  has  a  cnws 
marked  in  square  at  top  of  Democratic  col- 
umn, also  crosses  in  the  squares  at  top  of 
Ind^endent  and  FrohUittlott  columns.  No 
candidate's  name  was  printed  upon  ^ther 
the  Independent  or  Prohibition  tickets  for 
Governor.  This  ballot  was  properly  counted 
for  Himt  A-S60,  a  cross  was  lOaced  In  the 
square  at  of  B^nbllcau  oAumn ;  also  a 
cross  was  marked  in  the  square  ointoaite  the 
name  of  Hunt  This  iMlIot  was  proper]^  not 
counted  for  Mther  Hunt  or  Oampbell. 

[21]  A-680,  a  cross  Is  marked  in  the 
square  at  the  top  of  the  DemocnUie  column, 
but  the  lines  of  tb»  cross  extend  somewhat 
b^rond  Uie  lower  line  of  the  square.  It  Is 
not  contended  this  ia  a  disttngnlBhlnK  mark, 
and  it  is  dear  the  elector  made  an  honest 
effort  to  comply  with  the  law  in  marking  Ids 
ballot  This  ballot  was  properly  counted  for 
Hunt 

[21]  A-jS4M),  a  cross  is  mailed  within  the 
square  at  the  top  of  the  Democratle  column. 
It  Is  evident  the  voter  was  suffering  with 
the  palsy  or  unsteady  hands  from  the  im- 
perfect cross  made,  but  it  evinces  an  honest 
ettwt  to  comply  with  the  law  and  was  prop- 
erly counted  for  Hunt  A-405  has  a  cross 
within  the  square  at  Qie  top  of  the  Demoh 
cratic  column,  but  from  the  appearance  of  it 
the  same  observationa  made  with  reference 
to  Exhibit  A-640  are  appUcaUe.  It  was 
properly  oounted  for  Hunt  * 

ExbiMte  318,  70S,  A-894>  and  A-fiOO  each 
has  the  word  "Yeis^*  written  in  the  square 
opposite  the  name  of  Campbell,  and  suCb  bal- 
lots were  improperly  counted  for  him.  Ex- 
hibit 369  is  a  ballot  marked  with  a  cross  in 
the  square  at  the  top  of  the  R^bUcan 
column,  and  was  properly  counted  for  Oamp- 
bell. 

[31]  Exhibit  S32,  a  check  mark  thus  TQ  is 
made  in  the  square  oppodte  the  name  of 
Campbell.  No  attempt  was  made  to  mark  a 
cross,  and  the  ballot  was  improperly  counted 
for  Campbell. 

[31]  Exhibit  148.  on  this  ballot  the  figure 
[i|  was  marked  in  the  square  oppodte  the 
name  of  Campbell.  In  expres^g  his  choice 
for  many  of  the  candidates  the  elector 
marked  an  excellent  cross  within  the  ap- 
propriate square. .  It  ia  evident  that,  if  the 
voter  Old  intend  to  vote  for  Campbell,  he 
willfully  disregarded  the  statute,  and  his 
ballot  cannot  be  counted  for  the  office.  It 
waa  error  to  count  it  for  CampbelL  Elzhlbite 
601  and  628,  on  these  ballote  lines  were 
drawn  across  the  squares  diagonally  thus 
1^.  These  ballots  should  not  have  been 
counted  for  Campbell. 

[32]  Exhibits  665  and  A-«08,  the  elector 
marked  the  appropriate  square  with  a  cross, 
but  mada  more  lines  than  neceseary.  It  la 
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not  contended  tbls  was  dooe  to  distinguish 
the  ballots.  These  two  ballots  were  properly 
eoimted  for  Campbell.  Exhibits  479  and  648. 
on  these  ballots  the  elector  complied  with 
the  statute  in  marking  his  choice  of  other 
candidates  or  the  measures  submitted,  but 
made  no  attempt  to  mark  a  cross  bfter  the 
name  of  CampbelL  The  sqaares  opposite  the 
name  of  Campbell  were  marked  with  the 
figure  and  cannot  be  counted  as  votes  for 
him.  A-230,  here  also  the  elector  marked  a 
cross  to  express  his  choice  in  other  Instances, 
but  made  no  attempt  to  mark  a  cross  after 
the  name  of  Campbell,  and  it  was  improper- 
ly counted  for  Campbell.  A-499  is  merely  a 
check  mark  no  attempt  being  made  to 
mark  a  cross,  improperly  counted  fbr  Oamp- 
bell. 

From  the  foregoing  It  Is  found  that  of 
these  exhibits  14  of  the  ballots  were  improp- 
erly counted  for  Hunt  and  12  of  them  im- 
properly counted  for  CampbelL  Fourteen 
votes  are  therefore  deducted  from  the  total 
vote  counted  for  Hunt  and  12  votes  from  the 
total  vote  counted  for  Campbell. 

[33]  It  is  urged  by  contestee  thai:  the  trial 
court  erred  in  counting  votes  for  contestant 
and  contestee  respectively  where  the  cross 
was  marked  in  the  square  opposite  the  dot- 
ted lines  left  blank  for  the  purpose  of  en- 
abling the  voter  to  express  his  choice  by 
writing  In  the  name  in  those  cases  where 
the  name  of  the  voter's  choice  was  not 
printed  upon  the  ballot.  No  name  was  writ- 
ten upon  the  dotted  line.  In  these  instances 
the  cross  was  in  the  square  underneath  the 
square  opposite  either  the  name  of  Hunt  or 
Campbell.  It  is  asserted  under  this  objec- 
tion that  Exhibits  734,  90,  411.  418,  1S2,  165, 
305,  433,  632,  253,  863,  606,  732.  and  A-386 
were  counted  for  Hunt  and  Bxhlblta  49,  80, 
86,  and  A-350  were  counted  for  Campbell. 
An  examination  of  these  exhibits  and  the 
record  discloses  that  Exhibit  734  is  not  a 
ballot,  but  a  tally  sheet;  that  Exhibits  90, 
411,  and  418  were  not  counted  for  Hunt,  but 
ruled  to  be  no  votes.  The  other  ballots  so 
counted  should  have  been  rejected.  The 
theory  upon  which  they  seem  to  have  been 
counted  was  that  the  elector  was  suffering 
with  an  astigmatism,  and  thereby  disabled 
from  properly  marking  his  ballot.  There  is 
no  evidence  whatever  In  the  record  about 
this,  but  even  so  it  Is  a  physical  disability, 
and  the  statute  Is  specific  In  pointing  out  the 
method  by  which  a  voter  suffering  the  physi- 
cal disability  may  be  assisted  In  expressing 
his  choice.  The  astigmatism  theory  is  fur- 
ther weakened  by  the  ability  of  the  elector 
to  properly  mark  his  ballot  for  candidates 
other  than  Governor.  These  ballots  cannot 
be  counted  for  either  party.  Here  10  votes 
must  be  deducted  from  the  total  vote  count- 
ed for  Hunt,  and  4  votes  deducted  from  the 
total  vote  counted  for  Campbell. 

[34]  The  counting  of  certain  ballots  Is  ob- 
jected to  by  contestee  on  the  ground  that  they 
hear  diatuicuuhlng  marks.    Ot  these  Ex- 


hibits 126,  150,  206,  222,  288.  244,  245.  323, 
8S2,  424.  477,  502,  584,  351,  623,  898,  312,  and 
A-435  were  counted  for  Hunt  Exhibits  7^ 
731.  718,  749,  493,  278. 115,  A-S09.  A-^,  and 
A-4C0  were  counted  for  CampbeU. 
Civil  Code  1918  provides: 

"2982.  When  a  ballot  found  In  any  ballot  box 
bears  upon  it  any  impression,  device,  or  color, 
or  thing,  or  is  feuded  in  a  manner  intended  to 
designate  or  Impart  knowledge  of  the  person 
who  voted  aucli  ballot,  it  must,  witb  all  its  con- 
tents, be  rejected. 

"2983.  Whenever  the  board  of  election  rejects 
a  ballot,  it  must,  at  the  time  ot  such  rejection, 
cause  to  be  made  thereon  and  signed  by  a  major- 
ity of  the  board  an  indorsement  of  such  rejec- 
tion and  ot  the  causes  thereof. 

"2984.  All  rejected  ballots  must  be  preserved 
and  returned  in  the  same  manner  as  other  bal- 
lots. 

"2985.  Whenever  a  question  arises  in  the 
board  as  to  the  legality  of  a  ballot,  or  any  part 
thereof,  and  the  board  decide  'in  favor  of  the 
legality,  such  action,  together  with  a  conciBe 
statement  of  the  facts  that  give  rise  to  the  ob- 
jection, most  be  indorsed  upon  the  ballot  and 
signed  by  a  majority  of  the  board." 

It  will  be  observed  upon  a  consideration  ot 
section  2982  that  it  is  not  every  mark  found 
upon  a  ballot,  if  placed  there  without  an  evil 
purpose,  or  by  accident  or  inadvertence,  or 
perhaps  by  reason  of  a  perverse  Idlosyncracy 
of  the  particular  elector,  that  will  justify 
the  rejection  of  a  ballot,  but  It  is  a  ballot 
found  In  the  ballot  box  being  folded  In  a 
manner  or  bearing  upon  It  a  thing  intended 
to  ceslgnate  or  Impart  knowledge  of  the  per- 
son who  voted  such  ballot  that  is  obnoxious 
to  the  statute.  Except  as  to  two  of  these 
exhibits,  332  and  502,  which  were  rejected  by 
the  boards  of  election  with  a  statement  signed 
by  a  majority  of  the  board  that  the  ballots 
were  found  in  the  ballot  box  bearing  dis- 
tinguishing marks,  there  Is  not  a  particle  ot 
evidence  that  any  of  the  ballots  had  the 
marks  now  appearing  upon  them  when  they 
wore  found  in  the  ballot  box  by  the  respective 
boards  of  election.  It  seems  clear  to  me  that 
when  a  ballot  Is  found  In  the  ballot  box  fold- 
ed In  a  manner  or  bears  upon  It  a  thing  in- 
tended to  designate  or  Impart  knowledge  ot 
the  person  who  voted  such  ballot,  it  is  the 
duty  of  the  election  board  to  make  a  concise 
statement  of  these  matters  signed  by  a  ma- 
jority of  the  board.  If  election  officers  would 
faithfully  perform  their  duties  under  these 
statutes  and  make  such  records  in  the  pres- 
ence of  bystanders  at  the  time  of  counting. 
It  would  be  an  excellent  means  whereby  to 
prevent  tampering  with  the  ballots  after  they 
are  once  counted.  Except  the  two  ballots, 
there  is  no  statement  ot  the  election  board; 
neither  Is  there  a  particle  of  evidence  as  to 
who  put  these  things  upon  the  ballot  or  when 
they  were  put  there.  There  Is  nothing  except 
the  ballots  themselves  upon  which  to  base 
any  judgment  that  they  were  intended  to  dis- 
close knowledge  of  the  persons  who  voted 
them.  The  ballots  are  from  widely  separated 
precincts  with  no  sertea  of  ballots,  no  system 
or  symm^ry  In  tho  marking  ot  tSxtm,  audi 
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as  m^t  disclose  a  purpose  to  violate  tbe 
statnte.  I  tlilnk  It  would  be  a  dangerous  rule 
to  omdenm  these  ballots  without  some  evi^ 
dence  at  least  tbat  the^  bore  the  thlnga  npon 
them  now  urged  for  tb^r  condemnatioa  when 
found  in  the  ballot  box.  See  People  t.  Board 
of  Supervisors,  135  N.  T.  622.  32  N.  B.  242. 

[SI.  S6]  Of  the  ballots  IdenUfied  as  bearing 
marks  upon  them  when  found  in  the  ballot 
box:  Exhibit  332  Is  where  the  voter  marked 
Ma  cross  In  the  Democratic  square  at  the 
top  of  the  ballot,  and  then  drew  a  line  to  the 
space  where  the  names  of  the  Democratic 
candidates  for  presidential  electors  are  print- 
ed, and  along  this  line  wrote  the  word  "Wil- 
son" ;  ExhlMt  602,  the  voter  marked  a  cross 
in  the  sqaare  at  the  top  of  the  Democratic 
oolnnm,  and  in  the  square  for  voting  on  an 
Initiative  petition  of  the  people,  last  printed 
upon  the  ballot,  he  drew  a  heavy  oblique  line 
extending  it  beyond  the  square  about  two 
Inches,  and  then  in  large  letters  wrote,  "I 
vote  Tea,"  heavily  underscored.  These  two 
ballots  should  have  been  rejected.  They  are 
Idoittfled  as  bearing  these  things  upon  them 
when  found  In  the  ballot  box,  and  such  evl- 
dence  Is  sufficient  to  show  that  the  voter 
deliberately  placed  these  unauthorized  things 
upon  the  ballot.  As  heretofore  said,  it  is  not 
erery  kind  of  a  mark  unauthorized  by  law 
that  will  Justify  the  rejection  of  a  ballot,  but 
when  the  evidence  discloses  that  the  voter 
deliberately  placed  upon  Ills  ballot  an  unau* 
thorlzed  thing  that  may  serve  to  impart  to 
others  knowledge  of  the  person  who  voted 
such  ballot,  its  consequence  will  be  tbat  the 
voter  Intended  It  so,  and  his  ballot  must  be 
rejected.  See  Whlttam  v.  Zahorik,  91  Iowa, 
23.  50  N.  W.  67,  61  Am.  St.  Rep.  317.  Two 
Totes  are  here  to  be  deducted  from  the  total 
vote  counted  for  Hunt. 

It  Is  a  matter  of  pride  to  comment  here  up- 
on the  great  intelligence  with  which  the  popu- 
lar will  Is  expressed  In  Arizona.  There  is 
perhaps  no  state  In  the  Union  that  can  ap- 
proach Arizona  In  the  number  of  voters  whose 
Intention  Is  manifested  by  doing  those  things 
required  by  law  to  carry  out  such  Intention. 
Some  60,000  ballots  have  been  scrutinized  and 
overhauled  as  thoroughly  perhaps  as  any  bal- 
lota  have  ever  received.  With  such  skill  and 
vigilance  the  number  found  subject  to  criti- 
cism Is  Infinitesimal.  Out  of  the  whole  num- 
ber pertiaps  not  more  than  50  indicating  per- 
verse obstinacy  or  an  idlosyncracy  of  the 
voter.  It  may  not  be  amiss  here  to  say  to 
those  that  may  delight  in  expressing  their 
choice  of  candidates  Idiosyncratlcally  or  by 
putting  marks  unauthorized  by  law  upon 
their  ballots  that  they  thus  place  no  emphasis 
upon  the  expression  of  their  choice,  but  sub- 
ject the  ballot  to  criticism,  and  perhaps  con- 
deoinatlon  and  rejection.  That  the  elector 
can  cive  greatest  emphasis  to  the  intention 
with  which  his  choice  Is  expressed  by  manl- 
festing  an  honest  effort  to  mark  a  cross  sub- 
stantially in  the  square  appropriated  for  that 
purpose ;  flie  simple  inrocess  of  doing  a  plain 


thing  prescribed  by  law,  and  which  the  least 
intelligent  may  readily  grasp.  To  do  less 
than  this  may  not  be  enough  but  to  do  more 
is  certainly  a  detraction  from  the  things  re- 
quired to  be  done  by  the  law. 

[87]  The  contestant  .urges  that  the  court 
erred  In  not  rejecting  the  ballots  in  the  pre- 
cincts of  Pinedale  and  Saowtlake.  The  pro- 
visions of  the  Arizona  statutes  and  the  facts 
of  this  case  seem  to  place  the  precinct  of  Pine- 
dale  squarely  within  the  rule  laid  down  in 
the  case  of  Tebbe  v.  Smith,  108  Cal.  101,  41 
Pac.  454,  29  U  R.  A.  673,  49  Am.  St  Kep.  «8. 
If  the  reasoning  of  that  case  Is  correct,  then 
under  the  laws  of  Arizona  Pinedale  would 
have  to  be  rejected.  In  Snowflake  precinct 
the  record  discloses  apparent  and  many  ir- 
regularities In  the  conduct  of  the  election  and 
in  the  matter  of  election  officers  and  others 
without  authorization  of  law  obtruding  upon 
the  secrecy  of  the  voters  and  unlawfully  as- 
sisting them  in  the  pr^aration  of  their  bal- 
lots. Whether  the  penalties  of  the  law  pre- 
scribed against  such  acts  are  to  be  ccmsidered 
a  sufficient  deterrent,  or  whether  under  the 
law  it  Is  mandatory  upon  the  courts  to  reject 
such  precincts  on  account  of  such  practices, 
I  deem  it  unnecessary  to  determine.  These 
precincts  each  gave  Campl)eli  a  much  greater 
number  of  votes  than  were  given  to  Hunt,  and 
whatever  might  be  determined  would  n(^.  af- 
fect the  final  result  of  this  case.  If  these  pre- 
cincts are  counted,  Campbell's  total  vote  vrlU 
not  be  affected.  If  they  ^ould  be  rejected, 
Hunt's  total  vote  would  be  increased  by  a 
considerable  number. 

[38, 31]  The  contestee  makes  a  number  of 
BsslgiuuentB  provislonaUy ;  tbat  is,  If  this 
court  rejects  the  precinct  of  Snowflake,  then 
contestee  urges  the  rejection  of  other  pre- 
cincts for  the  reason  that  the  Irregularities 
and  misconduct  on  the  part  of  the  election 
officers  shown  by  the  evidence  in  the  case  of 
said  precinct  of  Snowflake  are  shown  by  the 
evidence  to  have  been  In  several  other  pre- 
cincts. It  being  unnecessary  to  a  decision  of 
this  case  to  consider  the  objections  to  Snow- 
flake  precinct,  it  follows  tbat  It  is  unneces- 
sary to  review  these  assignments.  Two  other 
assignments  of  error  by  contestee  to  the  effect 
that  "the  court  erred  In  overruling  appellee's 
objection  to  the  counting  of  ballots  oITered 
by  contestant  and  proceeding  to  count  the 
same  without  proof  of  their  integrity,"  when 
taken  In  connectlDn  with  the  argument  In 
support  thereof,  are  so  Indefinite  and  uncer- 
tain that  we  are  unable  to  determine  Just 
what  the  contention  Is.  *No  part  of  the  record 
Is  pointed  out  wherein  the  court  erred  in 
such  particulars.  With  the  exertion  of 
Wllgus  precinct,  It  Is  not  indicated  wherein 
the  finding  of  the  court  "that  the  respective 
boards  of  supervisors  received  such  ballots  In 
due  course  from  the  respective  persons  pur- 
porting to  be  the  respective  boards  of  election, 
and  that  the  respective  boards  of  supervisors 
transmitted  to  the  rei^ctlve  county  treas- 
urers the  ballots  in  the  same  cimdltlon  In 
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wblcb  they  bad  been  received  by  them,  and 
that  the  bailota  offered  In  evidence  were  re- 
ceived from  such  county  treasurers  In  the 
same  condition  In  which  they  had  t>een  re-, 
celved  by  the  county  treasurers,"  is  not  sus- 
tained by  the  evidence.  Such  facts  are  prima 
facie  proof  of  the  Integrity  of  the  ballots  and 
sufficient  to  authorize  thdr  admlsaioo  In  evi- 
dence. 

"Where  the  ballots  are  preserved  in  strict  ac- 
cordance with  the  statutory  reguiremeDts,  tliey 
are  admisaible  in  evidence  withoat  further 
proof."  Areryt  v.  WUlianu.  8  Arii.  365,  358,  76 
Fac.  463. 

See,  also,  Wheeler  v.  Lawrence,  78  Kan. 
878,  90  Pac  228;  Tebbe  T.  Smith,  106  Gal. 
101,  41  Pac.  454,  2d  L.  B.  A.  673,  49  Am.  St 
Bep.  68;  Murphy  v.  Lentz,  131  Iowa,  328, 
108  N.  W.  630. 

{41-42]  In  the  matter  of  costs  of  the  con- 
test. It  la  ascertained  from  section  3069,  CItII 
Code  1913,  that  the  compensatkHi  ct  the 
persons  maklns  an  ln«pectlon  of  the  ballots 
in  preparation  for  the  trial  of  the  contest, 
as  therein  provided,  shall  be  taxed  against 
the  defeated  party.  Tliia  is  the  only  provi- 
sion of  the  statute  with  reference  to  the  tax- 
ation of  costs  against  the  defeated  party  in 
an  electiffli  contest  It  is  only  by  special 
statute  in  an  election  contest  that  the  prevail- 
ing party  may  be  allowed  judgment  for  costs. 

'TThe  court  has  no  authority  to  give  Judgment 
for  costs  in  a  contested  election  case,  unless 
there  ia  a  statute  expressly  authorizing  it"  IS 
Oyc  440. 

The  text  of  Oyc.  is  sustained  by  the  ad- 
jndlonted  cases.  The  costs  awarded  the  pre- 
Ti'.llliig  party  must  therefore  be  limited  as 
filteclfied  in  the  statute.  The  Judgment  is 
appealable,  however,  and  the  prevailing  par- 
ty under  the  statute  Is  entitled  to  his  costs 
in  this  court. 

I  have  taken  an  Infinite  delight  in  explor- 
ing the  record  presented  for  the  consideration 
of  this  court.  It  has  t>een  altogether  a  most 
interesting,  though  exacting,  labor  to  inves- 
tigate Its  many  recesses  whereto  the  skill  of 
respective  counsel  In  their  briefs  and  tbor- 
ons^  arguments  have  led  us.  It  has  been  In- 
structive to  sift,  where  found,  the  ore  of 
truth  and  principle  from  the  record's  many 
pages  and  resolve  their  complexities  to  the 
doing  of  Justice.  The  contest  consumed  al- 
most five  months  tor  trial  in  the  lower  court. 
In  course  of  preparation  for  presentation  on 
appeal  to  this  court  nearly  four  months  elaps- 
ed. It  is  a  voluminous  record  that  has  heav- 
ily drawn  upon  the  industiy  and  learning  of 
the  trial  court  and  the  ability  and  zeal 
of  eminent  counsel  engaged  on  either  side. 
Eadi  has  played  his  part  well  and  is  to  be 
commended.  I  feel  somewhat,  as  I  believe 
counsd  do  too,  that  if  there  had  been  less 
of  haste  and  Impatience  to  pr^re  and  get 
the  record  liere,  they  could  tiave  the  better 
aided  onr  understanding  to  more  readily 
grasp  Qie  essential  points,  and  removed  many 
of  the  Impediments  to  an  earlier  conclusion 
than  was  otherwise  possible  Howevw,  in  a 


came  with  such  pronounced  political  flavor, 
and  under  the  circumstances  of  excitement 
necessarily  attendln^,^  all  has  been  done  to 
aid  this  court  that  was  reasonably  possible, 
and  we  are  grateful. 

It  remains  now  bnt  to  state  a  conclusion. 
From  a  patient  and  calm  consideration  of  It 
all,  I  am  of  the  deliberate  Judgment  that  at 
the  general  election  held  In  Arizona  on  the 
7th  day  of  November,  1916,  George  W.  P- 
Hunt,  the  contestant  In  the  court  below  and 
appellant  here,  received  of  the  legal  votes  cast 
for  Governor  the  number  of  28^094,  and  that 
niomas  E.  Campbell,  the  contestee  and  ap- 
pellee, received  28,061;  tba  majority  for  Hunt 
being  in  number  43  votes.  This  court  will 
pronounce  Judgment. 

It  is  therefore  hereby  adjudged : 

That  said  George  W.  P.  Hunt  was  at  tlie 
general  election  held  In  the  state  of  Arlaona 
on  the  7th  day  of  November,  1916,  and  Is  now, 
the  duly  elected  Govemor  of  the  state  vt  Ari- 
zona for  the  official  term  b^^nlng  on  the 
first  Monday  in  Jlsnuary,  A.  D.  1917;  that  he 
is  entitled  to  the  office  with  all  of  its  (Adal 
belongings,  and,  since  the  first  Monday  In 
January,  lftl7,  to  all  of  Its  emolnmenta. 

That  the  certificate  of  election  heretitfore 
Issued  by  the  secretary  of  state  to  said  Thom- 
as E.  Campbell  as  Govemor  of  the  state  of 
Arizona  for  the  official  term  banning  on  the 
first  Monday  in  January,  A.  D.  1917,  and  de- 
livered to  him,  la  now  void  and  of  no  effect, 
and  that  the  same  be  and  it  Is  hereby  can- 
celed and  annnlled. 

That  the  ccmipensatlon  of  the  persons  mak- 
ing the  inspection  of  ballots  before  prepar- 
ing for  the  contest  shall  be  fixed  by  the  sa- 
perlor  court  and  be  paid  by  the  contestee, 
Thomas  E.  Campbell,  bnt  that,  if  the  con- 
testant George  W.  P.  Hunt,  has  paid  the 
same  or  any  part  thereof,  he  shall  have  and 
recover  the  amount  so  paid  from  the  contes- 
tee. Except  as  herein  provided,  each  party 
shall  pay  his  costs  in  the  superlw  court  Ap- 
pellant and  contestant  recovers  his  costs  In 
this  court 

The  Judgment  of  the  superior  court  Is  re- 
versed, with  direction  to  enter  Judgment  Id 
accordance  herewith. 

CUNNINGHAM,  J.,  concuia. 

ROSS,  J.  (concurring).  I  concur  In  the 
opinion  of  the  Chief  Justice,  except  In  two 
respects,  and  I  think  these  are  important 
enough  to  Justify  an  expression  of  my  vlewa 
upon  them: 

1.  1  am  of  the  opinion  that  Wllgus  precinct 
should  be  counted.  Appellant's  argument 
against  counting  the  vote  of  this  precinct  la 
condensed  in  these  few  words: 

'The  facts  speak  for  themselves,  and  ndther 
invite  nor  require  argument  This  precinct  waa 
never  canvassed,  and  there  is  no  evldeoce  what- 
ever tending  to  establish  that  the  votes  that 
were  counted  by  the  court  were  the  votes  actual- 
ly cast'* 
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If  the  fact  that  these  ballots  were  not 
opened  and  canrassed  by  the  bead  of  super- 
Tlsors  Is  sufficient  reason  for  their  rejection, 
It  was  error  fOr  the  .court  to  count  them. 
Otherwise,  In  my  opinion,  tb^  were  unob- 
jectionable. 

It  is  not  disputed  that  an  election  was  held 
In  Wilgus  precinct,  and  that  after  all  the  oth- 
er precinct  returns  had  teen  received  and 
canvassed  by  the  board  of  snperrlsors,  and 
packages  containing  the  ballots  had  been 
turned  over  to  the  county  treasurer  for  safe- 
keeping, he  discovered  under  a  counter  lo  his 
office  a  sealed  package  on  which  was  the 
names  of  the  board  of  election  of  Wilgus  pre- 
cinct, with  the  seal  Intact  and  no  evidence 
that  It  had  been  "tampered  with."  The  clerk 
of  the  board  of  supervisors'  explanation  of 
why  it  was  not  canvassed  by  the  board  was 
that  the  returns  from  the  different  precincts 
were  brought  by  transfer  wagons  from,  the 
post  office  and  the  express  office  and  thrown 
on  the  outside  of  the  courthouse,  and  from 
there  r^oved  Into  the  office  of  the  supervi- 
sors by  the  janitor,  the  returns  being  placed 
in  one  pile  and  the  voted  ballots  In  another, 
and  he  says: 

"I  presume  be  throwed  It  [the  Wilgng  pack- 
a^l,  in  there  and  It  went  Into  the  treasurer's 
office,  and  that  is  the  only  way  I  can  account 
for  it.  •  •  *  Bridently  as  he  came  in  he 
throwed  this  Wilgoi  package  in  the  wrong  side 
and  went  on." 

When  the  ballots  from  Wilgus  precinct 
were  ottered  In  evidence,  an>^u>^s  only  ob- 
Jecti<m  to  tbem  was: 

That  they  "were  not  received  by  the  clerk  of 
the  board  of  supervisors,  and  that  they  were  not 
canvassed  or  received  in  the  official  returns." 

The  same  objection  was  Interposed  to  the 
Introdaction  of  the  tally  sheets  from  the  pro- 
duct, and  the  same  objection  donbtleea  was 
Intaided  to  extoid  to  the  poll  lista.  I  think 
the  evidence  Is  amply  sufficient  to  sustain 
a  finding  that  the  electlou  offlows  of  Wilgus 
precinct  made  ttwlr  retains  to  the  board  of 
supervisors  as  required  by  law ;  that  the  re- 
tiums  were  received  by  the  board,  but  not 
canvassed,  for  the  reason  that  they  were  mlB- 
ptaced ;  that  snbeequently  they  were  trans- 
ferred from  the  office  of  the  board  of  super- 
visors to  the  trea Borer's  office,  where  they 
were  discovered  In  an  unbroken  sealed  pack- 
age and  forwarded  to  the  superior  court  of 
SCarlcopa  county  with  the  other  ballots  of 
Cochise  coim^. 

^ntere  was  no  objectikm  to  the  tally  sheet 
or  poll  list,  to  the  tfect  that  th^  were  not 
properly  authenticated  and  certified  by  the 
pn^ier  election  officers  of  Wilgus  precinct, 
or  that  they  did  not  tally  with  the  number  of 
voted  ballots  from  the  precinct,  or  that  the 
ballots  were  not  genuine ;  the  only  objection 
bedng  that  they  had  not  been  received  by  the 
clerk  of  the  board  itf  snperrlsors  and  can- 
vassed by  the  board. 

I  am  of  the  opinion  that  the  integrity  of 
the  retuma— tally  sheet,  poll  list  and  bal- 


lots— was  fully  established  by  the  evidence, 
and  that  the  court  correctly  counted  the  bal- 
lots. If  the  returns  of  a  precinct  may  be  re- 
jected on  the  sole  ground  that  they  were  not 
canvassed  by  the  board  of  supervisors,  it  will 
open  a  most  fruitful  field  for  fraud,  and 
make  It  possible  for  election  boards  or  clerks 
of  boards  of  supervisors  to  disfranchise  the 
elector  after  he  has  voted,  and  thereby  de- 
feat the  will  of  a  majorlt?.  Whether  these 
ballots  are  counted  or  not  will  not  afTect  the 
result  In  this  case,  but  the  rule  th^r  rejec- 
tion establishes  is  jwrtentous  as  a  guide  In 
the  future. 

If  the  election  officers  or  others  had  de- 
stroyed the  election  returns  of  Wilgus,  or  If 
they  had  never  turned  up  aa  evidence  of  how 
the  voters  voted  for  Oovemor,  still  it  seems 
to  me  the  choice  of  that  precinct  might  have 
been  shown  by  other  legal  proof.  Aa  is  said 
in  People  v.  Thactaer,  66  N.  7.  626,  630,  14 
Am.  Rep.  312-321: 

"Tn  electioD  cases,  if  the  retom  is  discredited, 
Bo  that  it  is  no  longer  evidence  of  the  right  of  the 
party  claiming  under  it,  then  the  question  who 
received  the  majority  of  the  votes  Is  to  be  ascer- 
tained by  other  legal  proot  The  vote  of  the  dis- 
trict or  precinct  to  whidi  the  return  relates  is 
not  to  be  disregarded.  The  electors  ought  not  to 
be  disfranchised  because  no  return  is  made  or 
because  it  has  been  rendered  valndesa  by 
fraud  or  miiitake  of  others." 

2.  There  are  28  ballots,  the  oonntlng  of 
which  is  assigned  as  error  by  appellee  be- 
cause, he  claims,  they  had  distinguishing 
marks  on  them.  Eighteen  of  these  were 
counted  for  appellant,  and  9  for  app^ee. 
Without  discussing  the  so-called  distinguish* 
Ing  marks,  or  passing  upcm  tlw  questi(Ri  as 
to  wilder  the  marks  on  them  were  distin- 
guishing or  not,  I  do  wish  to  say  I  cannot  be- 
lieve the  rule  announced  as  to  these  ballots 
by  tho  Chief  Justice  a  correct  Interpretatitw 
of  the  law.  That  raid,  as  I  understand  It,  Is 
that,  if  the  board  of  electifm  Indorse  on  a 
baUot  information  Indlcath^  that  the  board, 
in  canvassing  the  vote  of  the  precinct,  dis- 
covered distinguishing  marks,  or  what  might 
be  called  such,  then  the  court  will  pass  judg- 
ment upon  the  ballot  and  detnmlne  whether, 
as  a  qnestlMi  of  law,  the  marks  are  distln- 
gnlshlng  or  not ;  w,  If  tiie  marks  on  ballots 
have  the  appearance  or  suggest  that  th^  are 
the  result  of  a  scheme  or  concerted  plan, 
then  the  court  may  assume  as  a  fact  that  theiy 
are  distinguishing  marks.  But  If  the  board 
of  election  n^flects  to  do  its  legal  duty  and 
indicate  that  any  marks  were  on  the  ballot 
when  canvasdng  the  vote,  and  if  the  marks 
in  and  of  themselves  do  not  indicate  by  their 
perslstfflice  or  regularity,  or  otherwise,  an  In- 
tention to  Identify  them,  then  the  court 
should  presume  they  were  not  placed  on  the 
ballots  by  the  voters,  and  should  count  them. 
This  rule  absolutely  Ignores  the  other  rule 
that  requires  the  Integrity  of  the  ballot  to  be 
established  before  it  may  be  taken  as  Vvl- 
denoe  to  overcome  the  official  canvass.  The 
integri^  of  tlie  ballot,  as  I  understand  it. 
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means  th&t  It  has  been  kept  from  the  time  It 
la  placed  In  the  ballot  box,  after  the  voter 
has  marked  it,  michanged  In  any  way.  It 
being  shown  that  no  opportunity  to  tamper 
with  the  ballot  existed,  or  if  one  did,  they,  In 
fact,  were  not  changed  or  mutilated,  the  pre- 
sumption follows  that  they  are  the  best  evi- 
dence as  to  how  the  voter  voted,  and  as  to 
the  marks  he  nsed  to  Indicate  his  choice.  If 
the  marking  on  the  ballot  Is  regular  and  in 
strict  conformity  with  the  law,  It  Is  presumed 
that  it  Is  his  mark.  What  of  It,  If  the  bal- 
lot, In  addition  to  being  regularly  marked, 
has  upon  It  marks  not  provided  by  law?  I 
think  the  presumption  should  prevail  In  the 
one  case  as  well  as  the  other  that  the  voter, 
and  not  some  one  else,  did  the  marking,  and 
If  there  be  Identifying  marks  upon  it,  that  be 
put  them  there.  If  it  can  be  presumed  that 
some  one  else  put  the  distinguishing  marks 
on  the  ballot,  that  presumption  should  also 
go  to  the  proper  markings,  and  thus  you  have 
destK^ed  its  int^lty.  The  ballots,  where 
they  have  been  kept  inviolate,  are  the  best 
evidence,  and,  In  a  proper  case,  may  be  used 
to  overcome  the  canvass  and  return  of  the 
election  board.  Qulgley  v.  Phelps,  74  Wash. 
73,  132  Pac.  738,  Ann.  Gas.  191BA,  679.  This 
seems  to  be  the  universal  rule.  Since  boards 
of  election  act  In  a  ministerial  capacity  only, 
the  counting  or  rejecting  of  ballots  by  them 
Is  not  binding  upon  the  courts.  Neither  is  It 
taken  for  granted  that  every  ballot  counted 
by  ttaem  was  at  the  time  unexceptioDable. 
If  that  presumption  were  Indulged.  It  would 
be  a  waste  of  time  for  the  courts  to  look  to 
the  ballots  to  determine  whether  they  had 
been  correctly  counted  «■  not ;  fbr  the  return 
would  be  the  best  evidence  Instead  of  tibe  bal* 
lots. 

I  mii^t  also  add  that  I  do  not  believe  the 
Tebbe  r.  Smith  Case.  108  OaL  101,  41  Fac. 
454,  29  L.  B.  A.  678,  4»  Am.  St  Bep.  68,  Is 
contriving  as  to  the  vote  in  Pinedale  pre- 
cinct I  think  there  is  a  clear  dlatincUon  be- 
tweea  oar  statute  and  the  GftlUOmla  statute. 
'SbfB  vote  of  Pinedale  prednct,  in  my  opinion, 
was  properly  counted. 


SOUTHERN  IDAHO  CONFERENCE  ASS'N 
OP  SEVENTH  DAT  ADVENTISTS  v. 
HARTFORD  FIBB  INS.  CO. 

(Supreme  CoorC  of  Xdabx   Dea  22,  1M,7.) 

iNBUBAncE  «=3612(2)  —  Fiai  iNsnsufcx  — 
PaooFs  or  ujss— Errecr. 
in  an  action  on  a  standard  fire  Insarance 
policT,  where  fire  occurred  resulting  in  a  total 
ktts  of  the  property  insured,  held,  that  a  failure 
to  submit  proof  of  loss  Within  the  time  specified 
in  the  policy  is  not  fatal  to  an  action  on  the 
policy. 

Appeal  from  District  Ooort»  Ada  County; 
Ohfls.  P.  McCarthy,  Judge. 

Action  by  the  Soottiem  Idaho  Oonferenee 
Anodation   of   Seventh   Day  Advmtlsts 


against  the  Hartford  Fire  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Martin  ft  Martin,  of  B<rtae,  for  appellant 
Rfchard  H.  J<^uuon,  of  Boise,  for  zevondent 

RICE,  J.  This  Is  an  action  upon  a  stand- 
ard fire  Insurance  policy,  Issued  by  the  appel- 
lant company  upon  the  academy  and  dorma- 
torlgs  belonging  to  the  respondent.  The 
property  covered  by  the  policy  burned  No- 
vember 21,  1911,  and  was  a  total  loss.  The 
proof  of  loss  was  submitted  by  respondent 
January  30,  1912,  or  10  days  after  the  60 
days  provided  for  in  the  policy  had  expired. 

The  terms  of  the  policy  material  to  this  ap- 
peal are  as  follows: 

"The  Hartford  Fire  Insurance  Company  In 
coDBideration  of  the  stipulations  herein  named, 
and  of  one  hundred  twenty-two  and  '"/loo  dol- 
lars premium,  does  insure  Soutbem  Idaho  Con- 
ference Association  for  the  term  of  three  years 

•  •  •  agamat  sU  direct  loss  or  damage  by  fire, 
except  as  hereinafter  provided,  to  an  amount  not 
exceeding  three  thousand  five  hundred  dollars. 

•  «  w 

"This  policy  Is  made  and  accepted  subject  to 
the  following  stipnlations  and  conditions  printed 
on  the  back  hereto  which  are  hereby  specially  re- 
ferred to  and  made  a  part  of  this  poli^.  •  •  • 

"If  fire  occnr  the  insured  shall  give  immediate 
notice  of  any  loss  thereby  in  writing  to  this  com- 
pany; •  •  •  and,  within  sixty  cuiys  after  the 
fire,  unless  such  time  Is  extended  in  writing  by 
this  company,  shall  render  a  written  statement 
to  this  company,  signed  and  sworn  to  by  said  in- 
sured, statmg  the  knowledge  and  belief  of  the 

insured  as  to  the  time  and  origin  of  the  fire. 

•  «  * 

"This  company  shall  not  be  hdd  to  have  waiv- 
ed any  provision  or  condition  of  ^is  policy  or 
any  forfeiture  thereof  by  any  requirement,  act, 
or  proceeding  on  its  part  relating  to  the  apprais- 
al or  to  any  examination  herem  provided  for; 
and  the  loss  shall  not  become  payaMe  until  after 
sixty  days  after  the  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  this  company,  in- 
cluding an  award  by  appraisers  when  appnisal 
has  been  reqoired.   *   •  • 

"No  suit  or  action  on  this  policy  for  the  recov- 
ery of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing  re- 
qnirements,  nor  unless  commenced  within  twdve 
montiis  next  after  the  fire." 

Other  provlBlons  were  contained  In  tbe 
policy  expreraly  avoiding  the  same  under 
certain  conditions  therein  set  forth. 

The  first  question  submitted  m  tbis  appeal 
Is  whether  the  teilure  to  submit  proof  of  lose 
within  60  days  is  fatal  to  tMs  action.  On 
this  question  there  are  two  distinct  lines  of 
tuthf»ltles.  The  one  liolds  that  tbe  aabmls- 
rion  of  proof  by  tbe  ta<rtder  of  tbe  ptdlcy  with- 
in tbe  time  limit  stated  in  tbe  poUcy  Is  a 
condition  precedent  to  the  right  €t  recovery. 
Reference  may  be  made  to  tbe  cases  of  Sau 
Frandaco  Savings  Union  t.  Westem  Assur- 
ance Oo.  (a  a)  1S7  Fed.  686,  and  White  v. 
Home  Mittoal  Inanranoe  Co.,  128  OaL  1S1«  60 
Pac  666,  as  setting  forth  very  dearly  the 
position  of  tbe  courts  wliicb  so  hold.  Among 
the  anthoriUes  supporting  the  view  that  the 
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ftUuTft  to  BSbmlt  proof  ot  Iobs  wlthlD  the  time 
Bpectfled  In  the  policy  Ib  not  of  Itself  fatal  to 
fbe  Tight  of  recoTery.  are  the  following: 
Dakln  r.  Qneen  City  Fire  Ins.  Co.,  59  Or. 
209,  117  Pac.  419;  Nance  t.  Oklahoma  Fire 
Ins.  Co.,  31  OkL  206,  120  Pac.  018,  38  L.  R.  A. 
(N.  S.)  426;  Dtxon  t.  State  Mnt  Ine.  Co..  34 
Okl.  e24,  126  Pac.  794.  L.  R.  A.  191SF.  1210; 
Com.  Union  Co.  v.  Schnlta,  37  OkL  96.  130 
Pac.  672;  North  BrlUsh,  etc.,  Ins.  Co.  r. 
Edmnnson,  104  Va.  486.  62  S.  G.  350;  Tatwr 
T.  Royal  Infi.  Co.,  124  Ala.  681,  26  South.  262 ; 
Indian  River  Bank  v.  Hartford  Fire  tns.  Co., 
46  Fla.  288,  85  Sonth.  228 ;  Continental  Fire 
Ins.  Co.  V.  Whitaker,  112  Tenn.  161,  79  S.  W. 
119.  64  L.  R.  A.  451,  105  Am.  St.  Rep.  916; 
Welch  T.  Fire  Ass^,  120  Wis.  456,  98  N.  W, 
227;  Flatley  t.  Phoenix  Ins.  Co.,  96  Wis.  61S, 
TO  N.  W.  828 ;  Mnnscm  t.  <}ennan,  Ins. 
-Co;,  66  W.  Ta.  428,  47  8.  E.  160;  S.  M.  Smith 
Ins.  Agency  t.  Hamilton  Fire  Ins.  Co.,  69  W. 
Va.  129,  71  S.  B.  104;  Mason  t.  'St  Panl.  etc., 
Ins.  Co.,  82  Ifinn.  S36,  86  N.  W.  IS,  83  Am. 
St  Rep.  483 ;  Oragg  t.  Home  Ins.  Co.  (Ey.) 
90  S.  W.  1046;  St  Paul  Ins.  Co.  t.  Owens, 
68  Kan.  602,  77  Pac  644;  Hlgson  T.  North 
RlTer  Ins.  Co.,  162  N.  C.  206,  67  3.  B.  609; 
Northern  Assurance  Co.  t.  Hanna,  60  Neb.  29, 
82  N.  W.  97;  Southern  Fire  Ina.  Co.  v. 
Knight,  111  Ga,  622,  36  S.  E.  821,  52  L.  R.  A 
70,  78  Am.  St  Rep.  216;  Steele  v.  German 
Ins.  Co.,  93  Mich.  81.  53  N.  W.  514,  18  L.  R. 
A.  86;  Coventry  Mutual  Livestock  Ass'n  t. 
Evans,  102  Pa.  281. 

When  the  property  was  destroyed  by  fire 
under  conditions  which  by  the  terms  of  the 
policy  did  not  render  it  void,  the  liability  of 
the  appellant  company  accrued.  A  contract 
of  Insurance  Is  not  unilateral,  as  that  term 
is  sometimes  used,  for  the  Insured  has  paid 
a  consideration  therefor.  The  provision 
that  if  a  fire  occurs,  the  Insured  shall  within 
60  days  after  the  fire,  unless  snch  time  Is  ex- 
tended In  writing  by  the  company,  render  a 
statement  to  the  company  containing  the  re- 
quired proof  of  loss,  has  no  reference  to  any 
condition  or  stipulation  afTectlng  the  risk  It- 
self, but  Is  a  provision  requiring  an  act  to 
be  performed  after  the  liability  has  accrued. 
We  think,  if  this  provision  be  construed  to 
contain  a  condition  precedent  to  the  right  to 
recover  on  the  policy,  a  failure  to  conform 
to  It  would  result  In  a  forfeiture  of  a  legal 
right  The  provision  is  therefore  to  be  strict- 
ly construed  against  the  company.  It  does 
not  In  terms  provide  that  the  penalty  for 
failure  to  furnish  proof  within  the  60  days 
shall  be  a  forfeiture  of  the  right  to  recover. 
Neither  does  the  provision  that  "the  loss 
shall  not  become  payable  until  sixty  days 
after  the  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  herein  required 
shall  have  been  received  by  the  company" 
contain  the  further  restriction  tbat  such 
proof  most  be  received  within  60  days  after 
the  fire.,  fRie  time  within  which  proof  of  loss 


Is  to  be  submitted  Is  not  made  the  essence  of 
the  contract  when  strictly  construed  against 
the  company.  We  hold  that  the  failure  to 
submit  proof  of  loss  within  60  days  is  not 
fatal  to  this  action. 

The  question  ot  waiver,  whltib  was  argued 
at  considerable  length,  becomes  Immaterial, 
as  well  as  other  errors  assigned  by  appelant 

The  Judgment  is  aflirmed.  Coats  award- 
ed to  respondoit. 

BUDGE,  C.  J.,  and  MORGAN,  J.,  concur. 


POWELL  et  al.  v.  EDWARDS. 
(Supreme  Court  of  Oklahoma.   Nor.  20.  1917.) 

(Syttabu*  by  the  Couri.) 
APPBAL  ANO  EbBOB  0=»1230  —  SnPBBSBDBAS 

Bond— Action. 
After  the  time  has  expired  for  an  appeal  and 
the  jodgment  has  become  final  and  not  paid,  an 
action  will  lie  upon  a  statatory  flupersedeas 
bond  conditioned  for  the  payment  of  the  coq- 
demnation  money  and  costs  in  case  of  judgment 
or  final  order  shall  be  adjudged  agatost  it,  even 
though  the  appeal  has  not  been  perfected  or  fails 
for  want  of  prosecntlon. 

Commissioners'  (Hilnlon,  Division  No.  3. 
Error  from  Superior  Court,  Muskogee  Oonn- 
ty;  Farrar  L.  McCain,  Judge. 

Proceeding  on  a  supersedeas  bond  by  Ra- 
chel Edwards  against  George  K.  Powell  and 
the  National  Surety  Company.  Demurrer 
to  petition  overruled.  Judgment  for  plaintiff, 
and  defoidants  bring  error.  AfBnned. 

N.  B.  Maxey  and  Kelly  Brown,  both  of 
Muskogee,  for  plaintiffs  in  error.  Moulton 
&  McKoln,  of  Muskogee,  for  defendant  In 
error. 

HOOKER,  C.  The  defendant  in  error. 
Rachel  EJdwards,  filed  her  petition  in  the 
superior  court  of  Moskogee  county,  alleging 
that  on  the  14th  day  of  March,  1913,  she  re- 
covered a  Judgment  against  the  defendant 
George  K.  Powell,  in  the  sum  of  $1,218.66, 
with  interest  and  costs ;  that  the  said  George 
K.  Powdl  prayed  an  appeal  from  said  judg- 
ment to  the  Supreme  Court  of  the  state  of 
Oklahoma,  Which  appeal  was  by  the  court 
granted,  and  he  was  allowed  00  days  in 
which  to  make  and  serve  a  case-made  and 
30  days  In  which  to  file  a  supersedeas  bond 
In  the  stmi  of  $2,438,  and  that  the  court  did 
then  and  there  order  that  upon  the  filing 
and  approval  of  such  bond,  execution,  and 
further  proceedlog,  eald  iCause  should  be 
stayed  until  the  appeal  was 'decided  by  the 
Supreme  Court  and  that  an  execution  In 
said  cause  be  stayed  for  30  days  from  the 
date  of  said  order,  pending  the  giving  of  said 
bond;  that,  thereafter,  on  the  4th  day  of 
April,  1913,  the  said  George  K.  Powell  did 
file  a  supersedeas  bond  In  said  court  tp  se- 
cure the  payment  of  said  Judgment  Inter- 
est, and  cost  In  the  event  the  same  should 
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be  adjudged  against  him,  or  affirmed  In 
wbole  or  In  part,  upon  wfilch  bond  the  Na- 
tional Surety  Company  became  the  surety, 
and  a  copy  of  the  judgment  of  the  court  and 
the  order  aforesaid,  together  with  cc^py  of 
the  supersedeas  bond,  Is  filed  as  a  part  of 
the  petition. 

It  is  further  alleged  that  the  said  George 
K.  Powell  failed  to  file  his  petition  in  er- 
ror in  the  Supreme  Court  of  the  state  with- 
in the  time  provided  by  law,  or  at  all,  and 
that  by  reason  of  the  acts  of  the  defendants, 
George  K.  Powell  and  the  National  Surety 
Company,  in  staying  execution  on  said  Judg- 
ment by  baring  said  bond  filed  and  approv- 
ed, and  by  reason  of  the  failure  to  file  the 
petition  in  error  in  the  Supreme  Court  with- 
in the  statutory  time,  or  at  all,  the  liability 
accrued  upon  said  bond  against  both  of  said 
parties  and  in  favor  of  defendant  in  error 
for  the  amount  of  said  Judgment,  interest, 
and  costs.  To  this  pleading  a  demurrer  was 
filed  by  George  K.  Powell  and  the  Natlmial 
Surety  Company,  and  overruled.  Therenpon 
they  declined  to  plead  further,  and  stood  up- 
on their  demurrer,  whereupon  Judgment  was 
rendered  against  them  as  prayed  for,  ftom 
which  Judgment  they  hare  appealed  to  this 
court. 

The  Question  Involved  In  this  cause  has 
been  decided  by  this  court  In  the  case  of 
Orofat-Knapp  v.  Webw  at  aL,  167  Pa&  4di, 
wherein  it  is  said: 

"After  the  time  has  expired  (or  appeal,  and 
the  judgment  baa  become  final,  and  not  paid, 
or  otherwise  stayed,  an  action  will  lie  on  a 
statutory  sapersedeaB  bond,  conditioned  for  the 

fiayment  of  the  condemnation  money  and  costs 
D  case  of  [the]  judgment  or  final  order  shall  be 
adjudged  against  it,'  even  though  the  appeal  has 
not  been  perfected,  or  fails  for  want  of  prose- 
cution.*' 

Under  the  authorit7  of  the  above^tyled 
eaoae,  tiie  Jndfment  of  the  Umtx  court  !■  af- 
firmed. 

PBK  OCRIAM.   Adopted  In  whole. 


ABBAHAU  V.  SOUTHWESTERN  COTTON 
OIL  CQ.   (No.  7952.) 

(Bupreme  Court  of  Oklahoma.   Nor.  27,  1917. 
IWiwiring  Dented  Jan.  8k  191&) 

(Bt/UahuM  hy  the  Court.) 

Tbeal  ^9143— I>iBaoTiNa  Vebdiot. 

"Tbe  court  may  direct  a  verdict  for  plain- 
tiff or  defendant  as  the  one  or  the  other  may  be 
proper,  only  where  the  evidence  is  ondispated  or 
18  of  such  concdurive  character  that  the  court, 
in  the  exeicise  of  a  aound  Judicial  discretion, 
would  be  oompelled  to  set  aside  a  verdict  in  op- 
position to  It*^ 

Commissioners'  Opinion,  Dlvlalon  INo.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfleld,  Judge. 

Action  by  the  Southwestern  Cotton  Oil 
Company  against  Joe  Abraham.  Judgment 


for  plalntur,  and  defendant  Inings  error. 
Reversed  and  remanded. 

William  O.  Beall,  «f  ja1HfcoflB^  and  Vanght 
A  Brewer,  of  Oklahoma  City,  for  plaintiff  In 
error.  Ames,  Chambers,  Lowe  4  Richardson, 
of  Oklahoma  City,  for  defendant  In  onor. 

BliDAKMOBB,  G.  Tb6  Southwestern  Cot- 
ton Oil  Company,  as  plaintiff,  commenced 
this  action  la  the  district  court  of  Oklahoma 
county  against  Joe  Abmbam,  defendant, 
seeking  reoovery  of  $3,160.TO.  PlalntUT 
Claimed  that  It  had  onilly  contracted  with 
defendant  to  purchase  from  him  600  tons  of 
prime,  clean  cotton  seed,  to  be  delivered  t, 
0.  b.  cars  at  Brlstow,  Okl.,  at  $22.00  per  ton, 
and  paid  at  the  time  91.500,  or  $2.50  per  ton, 
of  ttw  purchase  prico;  that,  porsnant  to 
such  contract,  defendant  consigned  to  it  eer- 
tain  cars  of  seed,  drawing  <m  It  sl^  drafts, 
with  bills  of  lading  attadied.  whU^  were 
paid;  that  sodi  shipments  were  short  in 
weight;  that  a  portion  of  the  seed  was  in 
bad  otmdition  and  of  inferior  quality;  that 
in  h<»ioring  such  drafts  it  overpaid  defend- 
ant a  large  sum ;  that  defendant  had  breach- 
ed the  contract  to  its  damage  by  failure  to 
deliver  205.5  tons  of  tbe  seed. 

Defendant  contended  that  plaintiff  had 
purchased  his  entire  output  of  seed  for  the 
season,  as  the  same  came  from  the  gin,  re- 
gardless of  grade,  at  $22.00  per  ton,  and  had 
agreed  that  the  seed  should  be  weighed  at 
BrLstow  and  paid  for  according  to  weights 
shown  by  scale  tickets  which  were  delivered ; 
that  there  was  no  shortage  in  the  w^hts; 
that  plaintiff  had  refused  to  accept  his  entire 
output  of  seed  in  accordance  with  the  con- 
tract, compelling  him  to  sell  684,800  pounds 
thereof  on  the  market  for  less  than  the  con- 
tract price,  by  reason  of  all  of  which  be 
sought  to  recover  against  plalndff  the  snm 
of  $1,940.72. 

The  case  was  tried  to  a  Jury.  The  testi- 
mony adduced  rdatlve  to  every  Issue  of  fact 
was  confilctlng ;  yet  at  the  close  of  the  evi- 
dence, the  record  of  which  la  volumlnoos, 
the  court  directed  a  verdict  for  plaintiff  In 
tbe  sum  of  $2,491.64;  and  defendant  has  ap- 
pealed. 

Plaintiff  in  its  brief  here  saya: 

"It  may  be  the  amount  for  which  the  court 
Instructed  tbe  verdict  is  not  correct;  yet  the 
evidence  amduslvely  shows  that  we  were  en- 
titled to  an  instructed  verdict  for  a  certain  sum 
leas  than  the  amount  fixed  by  the  court,  and  we 
are  willing  that  the  judgment  be  modifled  to 
that  extent,  and  we  take  it  the  court  will  so 
modify  the  Judgment  in  giving  us  this  oppM^ 
tunlty;  in  other  words,  as  the  uncontradicted 
testimony  clearly  Indicates  that  we  would  be  en- 
titled to  a  judgment  for  a  definite  amount,  and 
we  are  wtlnng  to  accept  that  amount,  will  thie 
court  so  modify  the  judrment  to  that  extent, 
rather  than  put  tbe  parfies  to  the  ezpMise  of 
another  trial?  While  we  feel  we  were  entitled 
to  tiie  amount  fixed  by  the  court,  and  more, 
rather  than  go  to  the  ezi>«ise  and  take  the  time 
of  another  trial,  we  womd  saetiflce  a  reasenaMe 
BDOUDt  and  aec^t  what  tbe  evidence  of  plain- 
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tiS  in  error  clearly  indicates  we  were  en- 
titled to." 

We  are  of  opinion  that  tbe  action  ot  the 
trial  conrt  directing  a  verdict  for  plaintiff 
was  prejudicially  erroneous. 

Section  4993.  Bevised  Laws  1910,  proTldes: 

***  *  *  Issues  of  fact  arisiDf  In  actions 
for  the  recorery  of  money  •  *  •  Aall  be 
tried  by  a  jury,  unless  a  jury  trial  is  waiv^ 
ed.    •    •  •" 

"Tbe  court  may  direct  a  verdict  for  plaintiff 
or  defendant,  as  the  one  or  the  otber  may  be 

E roper,  oaly  wliere  tfaa  evidence  in  ondlspnted  or 
I  of  such  cooeluBlTe  diaracter  that  the  court, 
in  the  exercise  of  a  sound  judicial  discretion, 
would  be  compelled  to  set  aside  a  verdict  in  op- 
position to  it."  Moore  v.  First  Nat.  Bank  of 
Iowa  City,  80  OkL  623, 121  Pac.  026. 

In  Midland  Valley  R.  Co.  v.  Featherstone, 
82  OU.  837,  123  Pac.  1123,  It  Is  held: 

"The  plaintiff  sued  for  f2.000.  The  testi- 
mony waa  eonflletinc  as  to  Just  what  amount, 
if  any,  was  dae  the  plaintuf.  The  conrt  in- 
structed the  jury  as  follows:  'If  you  find  for 
the  plaintiff  in  this  cose,  be  is  entitled  to  re- 
cover the  sum  of  $1,565.96.'  This  instruction 
waa  erroneous,  in  that  it  waa  an  invasion  of  the 
jury's  province  to  determine  what  amount,  if 
any,  was  due  to  plaintilL" 

It  foUowa  tbat  tbe  judgmmt  of  the  trial 
court  Bhonld  be  reversed,  and  the  cause  re- 
manded. 

PER  CDRIAM.  Adopted  In  wbolft. 


CDLARE  V.  BUFF.    (No.  8099.) 

<8upreme  Court  of  Oklahoma.    Nov.  6,  1917. 
Behearlns  Denied  Jan.  8,  1918.) 

(Byttolma  iy  the  Cowri.) 

1.  JVmCKB  OF  THE  PKAOK  •»1S9(1)  —  VXB- 
DlCr— APPSALn-BOHD. 

Where  <me  bdcb  In  a  Justice  court  to  recover 
damages  in  tbe  sum  of  $25,  and  a  ^udsment  is 
rendered  by  a  verdict  of  a  jury  against  him,  be 
has  the  right  to  appeal  to  the  county  court  of 
such  coun^  by  executing  bond  as  provided  by 
statute. 

2.  jUBTtcK's  Rbcobd  —  Showhto  or  Finai 
Detebuination. 

The  record  of  the  justice  Adtf  sufficient  to 
show  tiie  conclusion  reached  and  a  Snal  deter- 
mination of  the  cause. 

(Additional  SyUdbua  ly  Editorial  Staff.} 

3.  Appeal  and  Ebbob  «=>1001(1)— Vebdict— 
Conclusiveness. 

Where  there  is  some  evidence  reasonably 
supportinr  the  verdict  of  the  jury,  tiie  Supreme 
Court  cannot  disturb  It  on  appsA 

Oonunlsaionera*  Opinion,  DlTislini  No.  3. 
Krror  from  County  Oourt,  Atoka  Ooonty; 
vr.  M.  Balney,  Judge. 

Suit  by  J.  H.  Buff  against  W.  F.  Olaiic. 
From  a  Judgment  In  the  county  court  In  favor 
of  the  plaintUC,  on  appeal  from  a  judgment  In 
Justice's  court  for  defendant,  defendant 
brings  error.  Affirmed. 

Humpbreys  &  Cook  and  Ira  J.  Banta,  both 
of  Atoka,  for  plaintiff  in  error.  Jones  &  Mc- 
Casland  and  Baxter  Taylor,  all  of  Atoka, 
for  defendant  in  error. 


HOOKER,  G.  This  suit  was  filed  in  the 
justice  court  by  defendant  in  error  agalust 
plaintiff  In  error  to  recover  $25  for  damages 
for  the  wrongful  Injury  to  one  hog,  wbidi 
injuries  caused  Its  death.  Judgment  was 
rendered  in  said  court  by  verdict  of  a  jury 
for  defendant  below,  from  which  plaintiff  be- 
low appealed  to  the  county  court,  where  a 
trial  de  novo  was  had,  and  defendant  in  er- 
ror recovered  a  Judgment  for  $15  against 
plaintiff  in  error,  and  to  reverse  which  an 
appeal  is  had  to  this  court. 

It  is  asserted  that  the  county  oourt  never 
acquired  Jurisdiction  of  this  cause  on  appeal 
from  the  justice  court  for  two  reasons:  (a) 
That  the  amount  involved  did  not'«cceed  $i^ 
In  value,  and,  as  the  Judgment  was  rendered 
by  a  verdict  of  ttie  Jury,  an  appeal  would  not 
lie.  (b)  That  no  Judgment  was  rendered  in 
the  Justice  court  as  fully  appears  from  fbe 
docket  of  the  Justice. 

[1  ]  These  positions  are  not  tenable.  Plain- 
tiff below  Instituted  his  suit  to  recover  the 
sum  of  $25,  and  when  the  verdict  of  tbe  Jury 
was  adverse  to  him  he  had  the  right  of  ap- 
peal to  the  county  court.  St.  Louis  &  S.  F- 
R.  Co.  v.  Tolbert,  47  Okl.  228,  148  Pac.  128. 

[2]  The  record  of  the  Justice  before  wbom 
this  cause  was  tried,  while  Incomplete,  was 
sufficient  to  show  the  conclusion  reached  by 
the  Jury  and  the  Justice  and  a  final  determi- 
nation of  the  case.  Fooshe  &  Brunson  v. 
Smith,  34  Okl.  247, 124  Pac.  1070;  U.  S.  &  F. 
G.  Ca  V.  Alexander,  30  Okl.  224,  120  Pac. 
632. 

[)}  The  evidence  here  was  suffitHent  to 
take  this  case  to  the  Jury  as  to  the  damages 
to  the  hog  bavlng  been  inflicted  by  the  plain- 
tiff in  error,  and  by  his  direction  and  in  hift 
presence,  and  under  tbe  established  rule  of 
this  court,  there  beiiw  some  evidence  which 
reasonably  supports  the  vwr^ct  of  the  Jury, 
we  cannot  disturb  the  same  on  appeal. 

A  necessity  to  protect  tiie  proper^  of  tbe 
plaintiff  in  error  by  injuring  this  bog  was 
not  shown  by  this  evidence,  and,  thwe  being 
no  error  shown  here  iHreJndlcial  to  tbe  rlgMM 
of  the  plaintiff  In  error,  this  cause  la  af- 
firmed. 

PIQR  OTIRIAM.  Ad<vted  In  wtaoI& 


SCHENBECK  V.  FIRST  NAT.  BANK  OF 

GRANDFIELD  et  al.    <No.  8378.) 
(Supreme  Court  of  Oklahoma.   Nov.  20,  1917. 
Rehearing  Denied  Jan.  8,  19ia) 

(SyOtihiu  h»  the  OourtJ 

1.  GaBNISHUXHT  «=»236(2)— iNRBVENinON— 

Satiskactiow  or  Judojiknt— Btfbot. 
Wliere  one  intervenes  in  a  garnishment  pro- 
ceeding and  claims  the  funds  in  posseeidon  of 
the  garnishee  and  withdraws  his  petition  of  in- 
tervention, and  fails  to  prosecute  his  claim  for 
the  funds  garnisbeed.  tbe  garnishee  is  under  no 
obligation  to  such  claimant  to  serve  notice  upon 
blm  of  the  garnishment  proceeding  or  to  inter- 
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pose  any  dtfense  In  behalf  of  Budi  claimant,  and 
the  caTuIshee  baa  a  right  to  presame  tiiat  rach 
claimant,  hj  his  acti.  has  abandoned  bis  claim  to 
ownership  of  the  fonds  garnisheed  in  the  bauds 
of  the  garnishee,  and  the  judgment  of  the  coart 
wherein  the  gami^m«it  la  pending  requiring 
the  gamisfaee  to  pay  the  funds  in  bu  bands  to 
the  aatdsfaction  of  a  judgment  in  fovor  of  plain- 
tifft  and  the  garnishee  having  complied  with 
such  Judgment,  is  binding  on  such  claimant 
2.  Sales  ^»36c^Aonon  fob  Fbicx— Recot- 

EBT— BTIINBNCB. 

The  evidence  of  the  plaintiff  in  tbis  case  la 
examined,  and  it  is  held  that  the  evidence  is  not 
sufficient  to  entitle  the  plaintiff  to  recover  in 
this  cause  against  the  defendants  First  Na> 
tional  Bank  of  Grandfield  and  Armour  &  Co., 
and  that  the  court  properly  sustained  a  demnr- 
rer  to  said  evidence. 

CommlsBlonera'  Opinion,  Diviabm  No.  3. 
Error  from  Dlatrlct  Court,  Tillman  County ; 
Frank  Matthews,  Judge. 

Action  by  WilUam  Sctaenbeck  against  the 
First  National  Bank  of  Orandfl«ld,  OkL,  Ar^ 
moar  &  Co.,  and  3,  O.  Eversola  Judgment 
for  defendant  Bank  and  for  Armour  ft  Ca, 
and  plaintiff  brings  error.  Affirmed. 

Moonts  &  Davis,  of  Frederick,  and  Chas. 
L  Moore,  of  Oklahoma  City,  for  plaintiff  In 
error.  Wilson  &  Roe,  of  Frederick,  and  Kea- 
ton.  Wells  ft  Johnston,  of  Oklahoma  City,  for 
defendants  In  error. 

PRIOR,  b.  This  action  was  commenced 
in  the  district  court  of  Tillman  county  by 
William  Schenbeck  against  the  First  Nation- 
al Bank  of  Orandfield,  Armour  &  Co.,  and  J. 
C.  Bversole  to  recover  the  sum  of  1743.70, 
the  agreed  purchase  price  for  certain  hogs 
sold  and  delivered  to  the  said  Eversole  by  the 
plaintiff,  William  .Schenbeck.  The  parties 
appear  In  this  court  as  they  appeared  In  the 
trial  court,  and  will  be  referred  to  as  plain- 
tiff and  defradants. 

The  petition,  in  effect,  and  so  far  as  Is  ma- 
terial to  the  determination  of  the  questiona 
presented  here,  states  that  on  the  13th  day  of 
April,  1914,  a  verbal  contract  existed  between 
the  defendant  E}versole  and  the  defendant 
bank  whereby  It  was  agreed  that  J.  C.  Bver- 
sole should  buy  hogs  In  the  county  of  TiUman 
and  issue  checks  In  payment  therefor  on  said 
bank,  and  that  the  bank  agreed  to  pay  the 
checks  Issued  on  presentation ;  that  the  hogs 
so  pnrcbaaed  should  be  the  property  of  the 
bank,  and  should  be  shipped  In  its  name  to 
the  market  at  Ft  Worth,  Tex.,  and  frmn  the 
proceeds  of  the  sals  the  bank  should  he  fully 
reimbursed  for  the  chedu  drawn  on  It  by  the 
said  BvenN^;  that  on  nld  date  the  said 
Bversole  bought  from  the  plaintiff  a  certahi 
number  of  hoga,  the  agreed  purchase  price 
thereof  being  $666,  and  <m  the  same  date  be 
bought  hogs  from  C  W.  Lowrcgr,  the  agreed 
pnrdiaae  price  amounting  to  f  19.6(^  and  from 
Bob  Cox  a  certain  nomber  of  hogs,  the  agreed 
purdiaae  price  amounting  to  f66^10,  and  all 
of  said  hogs  wore  delivered  to  the  said  Eiver- 
atHe,  who  Issued  his  check  to  the  several  par- 


ties upon  said  b|nk  In  payment  of  the  pur* 
chase  price;  that  all  of  said  checks,  when 
sent  to  the  bank  for  payment,  were  dishon- 
ored ;  that  the  plaintiff  now  holds  both  the 
check  of  Cox  and  Lowrey  by  assignment; 
that  the  said  bank  shipped  said  hogs  to  the 
market  at  Ft  Worth  and  delivered  the  same 
to  Armour  ft  Co.,  who  accepted  same  at  a 
purchase  price  of  about  $800,  with  full  notice 
and  knowledge  of  plaintiff's  rights;  that  de- 
mand has  been  made  upon  Armour  ft  Co.  for 
the  payment  of  the  agreed  purdiase  price 
therefor  or  the  retttm  of  the  bogs,  which  has 
been  refused. 

The  answer  of  the  defendant  bank  conslsta 
of  a  general  denial.  The  answer  of  the  de- 
fendant, Armour  ft  Co.,  sets  up  the  defense 
that  on  the  13th  day  of  May,  1912,  an  action 
was  ccanmenced  in  the  district  court  of  Tar- 
rant county,  Tex.,  by  Clay-Roblnson  ft  Co.  to 
recover  judgmoit  for  1811.40  against  J.  C. 
Eversole,  Roy  C.  f=!mith,  and  the  Farmers'  ft 
Merchants'  Bank  of  Grandaeld,  Okl.;  that 
in  said  action  a  garnishment  summons  was 
served  upon  the  said  Armour  ft  Co. ;  that  the 
garnishment  proceeding  was  docketed  sepa- 
rately, and  entitled  Clay-Robinson  Co.  t.  Ar- 
mour ft  Co.  Said  Armour  ft  Co.  answered  In 
said  garnishment  proceeding  that  at  the  time 
of  the  service  of  said  writ  the  company  was 
indebted  to  J.  C.  Eversole  in  the  sum  of 
$811.40,  the  same  being  the  amount  due  for 
the  bogs  sold  to  Armour  ft  Co,  as  described 
in  plaintiff's  petition ;  that  on  the  20tb  day  of 
June,  1914,  the  plaintiff,  William  Scbenbedc, 
by  leave  of  court,  intervened  la  said  gamlBh> 
ment  proceedings  by  plea  of  InterventlcKit 
claiming  the  sum  ot  9742.70  ot  the  funda 
held  by  said  Armour  &  Co.,  garnishee  aa  the 
proceeds  of  the  parttcnlar  hogs  pnrdiaaed  hy 
Eversole  from  Lowrey,  Oox,  and  Schenbeck, 
and  asked  for  Judgment  against  Armour  ft 
Co.  for  said  amount  w  the  retuni  of  said 
hogs;  that  oa  the  ISth  day  of  FelKiiary, 
1915,  the  said  Tarrant  district  court  r«idered 
judgment  In  said  cause  for  the  payment  by 
Armour  ft  Co.  of  the  full  amount  of  $811^0 
in  its  hands  as  garnishee  to  apply  on  the 
Judgment  of  $1,240.51  which  Robinson  ft  Co. 
had  obtained  against  J.  Cl  Eversole.  Ar- 
mour ft  Co.  paid  said  amoimt  in  accordance 
vrlth  the  Judgment  of  the  Texas  court. 

The  reply  of  the  plaintiff  Is,  In  effect,  a  gen- 
eral denial,  and  further  states  that,  while  the 
plaintiff  at  one  time  filed  a  plea  of  Intervene 
tlon,  he  had  withdrawn  said  plea  by  leave  of 
court  prior  to  the  time  that  Armour  ft  Co. 
became  a  party  to  the  suit,  and  that  the 
plaintiff  is  not  bound  by  the  Judgment  of  that 
court. 

On  the  15th  day  of  December,  1915,  the 
cauae  came  on  for  trial  before  the  court  and 
Jury,  and  after  plaintiff  had  Introduced  his 
evidence  flie  defendants  the  First  National 
Bank  and  Armour  &  Co.  Interposed  a  de- 
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murrer  to  the  evidence  of  the  plaintiff,  wbidi 
was  by  the  court  sustained,  and  Judgment 
rradered  for  tbe  said  bank  and  ttie  said  Ar- 
mour &  Co.  From  this  JndgmCTt  the  plain- 
tiff, William  Schenbeck,  tvosecutes  bis  ap- 
peal. 

The  as^gnmitot  of  error  here  urged  by  the 
plaintiff  In  errm:  la  that  tbe  court  erred  in 
sustaining  the  demurrer  Interposed  by  the 
dtfendants  the  first  National  Bank  and  Ar- 
mour &  Co.  to  the  evidraice  of  the  plaintiff. 

[1,  2]  An  examlnatlMi  of  the  evidence  of 
the  plaintiff  contained  In  the  record  discloses 
the  fact  that  the  evidence  does  not  tend  to 
show  that  the  defendant  bank  was  concern- 
ed In  any  manner  In  the  transaction  between 
the  plaintiff  and  the  defendant  Eversole  In  the 
sale  and  purchase  ot  said  bogs,  or  that  the 
bank  had  any  Interest  in  said  transaction 
<a  acquired  any  Interest  in  the  hogs  by  rea- 
8<7n  of  a  purdiase  of  the  hogs  from  Eversole, 
or  that  tbe  plaintiff  relied  on  any  conduct  of 
the  bank  or  on  any  relation  that  might 
have  existed  or  did  exist  at  tbe  time  of 
the  sale  of  said  bogs  to  Eversole  between 
tbe  bank  and  the  said  Evers61&  Tbe  ev- 
idence shows  that  the  hogs  were  ship- 
ped In  tbe  name  ot  Eversole  and  that 
the  bank  was  in  no  wise  connected  with 
the  transactloD,  except  that  the  checks  In 
payment  for  the  hogs  were  Issued  on  it.  The 
court  therefore  committed  no  errra>  In  sus- 
taining the  demurrer  to  tbe  evidence  as  to 
the  defendant  bank. 

As  above  set  out,  the  plaintiff  intervened 
in  an  action  in  the  district  court  of  Tarrant 
county  wherdn  the  defendant  Armour  &  Go. 
was  garnishee,  and  the  proceeds  of  the  sale 
4tf  said  hogB  was  gandabeed  In  its  hands  and 
as&ed  that  be  be  adjudged  tbe  owner  of  the 
prooeeda,  and  Oiat  Armour  &  Co.  be  required 
to  pay  the  same  to  biml  In  vhldk  cause  the 
Texas  oooTt  amded  Judgment  against  de- 
tmdants,  J.  O.  IBversole  and  others  and  or- 
dered tbe  paymoit  by  Armour  &  Ga  of  the 
proceeds  of  Oie  sale  ot  said  bogs  to  apply 
on  tbe  payment  of  said  Judgment.  Tbe  rec- 
ord shows  that,  after  ibe  plaintiff  interven- 
ed and  bad  submitted  to  the  Jurisdiction  ot 
the  Texas  court  tor  adjudication  ot  tbe  con- 
troversy in  regard  to  these  hogs  and  the  pro- 
ceeds ot  the  sale  tbweot,  he  abandoned  and 
withdrew  bis  plea  of  intervoition.  and  al- 
lowed tbe  Texas  court  to  cMi4>d  the  defend- 
ant. Armour  ft  Oo.  to  pay  said  proceeds  Into 
court  and  apply  the  same  on  the  Judgment 
of  that  court  in  said  cause.  Clearly  by  his 
actions  plalntlfl  waived  any  claim  be  nUght 
have  against  AmkMir  &  Co.  in  regard  to  tbe 
sale  ot  these  hogs  and  tbe  proceeds  thereof, 
and  by  allowing  tbe  court  to  compel  said 
Armour  &  Co.  to  pay  the  proceeds  into  court, 
as  gamlAee,  to  apply  on  said  Judgnaent,  he 
is  now  estopped  to  assert  any  further  claim 
against  the  defendant  Armour  &  Co. 

Ibe  plalnttff  bavlng  Intervened  in  said 


cause  to  prosecute  bis  claim  for  the  funds 
In  the  possession  ot  Armour  &  Co.,  and  hav- 
ing asked  that  the  company  be  required  to 
pay  f<>r  said  hogs  or  return  the  same,  the 
company  was  relieved  from  giving  him  any 
notice  ot  the  garnishment,  and  had  a  right 
to  rely  upon  him  to  prosecute  his  claim:,  and 
was  under  no  obligation  to  make  any  defense 
for  him.  It  also  had  a  right  to  presume  that, 
when  be  failed  to  prosecute  his  daim  further, 
he  had  abandcmed  bis  claim,  and  did  not  care 
to  push  bis  claim  further.  The  Judgment  of 
the  Texas  court  became  Undlng  on  all  par- 
ties, Including  the  plaintiff,  William  Scben- 
be<^ 

When  a  party  has  once  appeared  and  sub- 
mitted himself  to  the  Jurisdiction  of  tbe 
court,  the  withdrawal  of  his  plea  does  not 
oust  the  court  of  its  Jurisdiction  to  determine 
the  controversies  and  dalms  relative  to  t3ie 
subject-matter  for  or  against  such  person. 
Harrison  v.  Nat  Bank  of  Monmouth,  108  111. 
App.  493;  Id.,  207  111.  630,  69  N.  B.  871; 
Williams  v.  HuUng,  43  Tex.  113 ;  Eldred  v. 
Michigan  Ins.  Bank,  17  Wall.  (S4  U.  S.)  545, 
21  L.  Ed.  685. 

Tbe  Judgment  of  the  trial  court  should  be 
affirmed. 

PEOEt  ODEUAM.   Adopted  In  who1& 


EOAN  T.  SIBST  NAT.  BANK  07  TULSA. 

(No.  583a) 

(Sapreme  Court  of  Oklahoma.   Nov.  13.  1917. 
Rehearing  Denied  Jan.  8,  1918.) 

(avUabua  by  th9  CourKJ 

1.  AFPKUi  AKD  EBSOB  ^•10(kI(]>~QUX8IIOIT 

or  Fact — Verdict. 
Where  there  is  evidence  reasonably  tending 
to  support  the  finding  of  the  Jury,  each  finding 
will  not  be  distarbed  by  this  court  on  appeal. 

2.  New  Tbiax,  «=s>14S(1)  —  Iufkacbuent  or 
Verdict  —  AiriDAvrrs  ob  Testimony  or  Ju- 
rors. 

Affidavits  or  testimony  of  Jurors  will  not  be 
received  for  the  purpose  of  impeaching  the  vw- 
dict  which  they  have  solemnly  made  and  pnbllcly 
returned  into  court. 

3.  New  TBiAL  ^»14S^  —  iHPXAOHiaiiT  or 

VEBDICX^AmDAVrr  OT  DiBSEIfTinO  JmoB. 
And  tbe  fact  that  the  juror  making  the  affi- 
davit did  not  concur  In  the  verdict  returned  does 
not  change  the  rule,  for  tiie  role  is  baaed  upon 
public  policy,  and  la  for  the  purpose  of  prevent- 
ing litigauts  or  the  public  from  invading  tbe  pri- 
vacy of  the  jury  room,  either  during  delibera- 
tions of  tbe  jury  or  afterwards.  It  is  to  prevent 
overEealous  litigants  and  a  cnrions  public  from 

£rying  Into  deliberations  which  are  intended  to 
e,  and  should  be,  private,  frank,  and  free  dU- 
cnseloDs  of  the  qaestioBs  under  consideration. 

Sharp,  O.  J.,  and  Ralney,  J.,  dissenting, 
Thacker,  J.,  dissenting  in  part. 

Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  James  Egan  against  the  First 
National  Bank  of  Tulsa.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 
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John  r.  Kerrigan,  of  Tolsat  Car  plalntifl 
In  error.  George  T.  Brown  and  Bice  A  Iiroiu^ 
all  of  Tulsa,  for  defendant  in  onor. 

BRBTT,  J.  On  October  17,  1908,  James 
Bgan  drew  two  checks  fbr  the  sum  of  f3,2B0 
eadi  upon  the  First  National  Bank  of  Tulsa, 
payable  to  Peter  Deltdunan  and  D.  M.  Mar- 
tlndale,  reapecUrely.  A  few  days  after  the 
ezecatl(m  and  deUveiy  of  these  diecks  Bgan 
contends  that  be  notified  flie  bank  not  to  pay 
either  of  said  (Siecks,  and  that  the  bank  stop- 
ped payment  of  the  Dettchman  check,  but 
that  on  the  19th  day  of  October.  1909.  the 
bank  paid  tba  Martlndale  check  without  Ms 
knowledge  or  consent;  and  In  Norember, 
1910,  he  Instltnted  this  suit  against  the  bank 
to  recover  the  amount  of  money  thus  paid  by 
it  upon  said  check.  The  bank  denied  that  the 
payment  of  this  check  was  ordered  8t<^ped, 
and  contends  that  James  Kgan,  after  the 
bank  had  paid  this  check,  ratlfled  the  act  of 
the  bonk  In  paying  the  same,  io  that  he  con- 
tinued to  transact  business  with  the  bank,  de- 
posit money,  draw  checks  thereon,  and  that 
he  did  not  Institute  this  suit  until  more  than 
13  months  after  the  check  had  been  paid; 
while  Egan  contends  that  he  did  not  know 
that  this  $3,250  dbeck  to  Martlndale  bad  been 
paid  until  September,  1910. 

[1 1  The  Issues  raised  by  the  pleadings  were 
presented  to  the  Jury  under  proper  instruc- 
tions of  the  court,  and  the  Jury  decided  ad- 
versely to  E^n  and  In  favor  of  the  bank,  and 
Inasmuch  as  there  Is  erldence  here  support- 
ing both  theories  of  the  bank,  that  Is,  that 
the  payment  of  the  check  was  not  ordered 
stopped,  and  that  Egan  had  ratlfled  the  pay- 
ment of  the  dieck  by  the  bank,  we  do  not 
feel  at  llber^  to  disturb  this  verdict  on  ac- 
count of  insufficient  evidence. 

[2]  2.  The  most  serious  question  raised  In 
this  case,  and  the  only  one  requiring  qiecial 
attention,  is  whether  or  not  a  Juror  may  Im- 
peatfli  tha  verdict  (tf  Uie  Jury.  Here  there 
tras  a  majority  verdict,  uid  two  of  the  Jurora 
wlio  did  not  concur  In  the  verdict  returned 
made  affidavits  to  Uie  efEect  that  the  f6re- 
man  of  the  Jury,  before  a  decision  was  reach- 
ed, made  the  statement  that: 

"James  Egan,  the  plalDtiff,  could  bave  been 
shnt  out  from  testifying  In  the  case  that  he  bad 
been  in  prison  and  nia  statement  was  unworthy 
af  belief." 

The  affidavits  also  state  that  certalu  other 
members  of  the  jury  made  statements  to  the 
same  effect.  And  plaintiff  In  error  insists 
that  these  affidavits  were  admissible  to  Im- 
peach the  verdict,  and  that  the  court  erred 
in  not  granting  a  new  trial  on  account  of  the 
facts  stated  io  said  affidavits. 

We  are  aware  that  this  presents  a  inuch- 
vexed  question.  But  we  are  of  the  opinion 
that  the  position  maintained  by  the  majority 
of  the  courts  that  a  Juror  cannot  Impeach  the 
verdict  of  the  Jury  furnishes  a  surer  founda* 
tlon  for  iofltloe  and  Is  supported  br  better 


reason  than  Is  found  in  OioBe  cases  whicb  at- 
tempt to  make  dlstinetloim  and  famish  qual- 
ified cmdittons  under  wbi<fb  a  jmor  sd$j  im- 
peach the  vordlct  of  his  ivuj. 

As  was  weU  said  by  the  late  Judge  Fnr- 
man  In  Selth  r.  State,  7  OkL  Gr.  166, 123  Fa& 
172: 

"If,  after  being  discharged  and  mingHog  with 

the  pnblic.  Jarors  are  permitted  to  impeach  ver- 
dicts which  they  have  rendered,  judgments  based 
upon  verdicts  of  juries  would  rest  u^n  a  very 
uncertain  foundation.  Litigants  against  whom 
verdicts  have  been  rendered  would  be  continuolly 
importuning  jurors,  and  attempting  to  obtain 
from  them  affidavits  upon  which  euch  verdicts 
could  be  assailed.  This  would  result  in  perjury 
and  bribery.  There  would  be  no  end  of  litigation 
in  cases  tried  before  juries.  Therefore,  for  the 
security  of  UtigaDts,  and  to  prevent  fraud  and 
perjury,  as  well  as  tor  the  protection  of  the  ju- 
rors themselves,  courts  will  not  allow  jurors  to 
impeach  their  own  verdict,  unless  they  are  per- 
mitted to  do  BO  by  the  express  provisions  of  the 
statute.  We  have  no  statute  permitting  this 
to  be  done." 

In  Saltaman  v.  Sunset  Telephone  A  Tele- 
graph Ca,  12S  Cat  501,  68  Faa  189,  It  is 

said: 

"The  independence  of  the  jury  and  the  value 
of  their  discu^ions  would  be  lessened  if  the  rea- 
sons given  by  any  juror  for  his  opinions  or  for 
his  verdict  could  be  reported  to  the  court  and 
criticized,  and  bis  motives  impugned  for  remarks 
made  in  the  jury  room.  And  such  reports  would 
be  more  likely  to  be  made  by  dissenting  jurors 
who  had  beoi  heated  by  earnest  debate  and  de- 
feated by  the  final  vote.  But  the  independence 
of  the  jury  would  be  gone  if  a  perfectly  correct 
report  could  be  made  and  the  verdict  attacked 
by  showing  that  some  jurora  mistook  the  evi- 
dence or  the  Ibw,  or  were  actuated  by  otiier  oon- 
Biderations.  There  would  be' no  freedom  of  dia- 
cussion  in  the  jury  room  if  they  were  subject  to 
a  possible  censorship  of  this  character.  And  the 
stability  of  Judicial  determinations  would  be  as 
much  imperiled  by  llsbility  to  attack  by  dissent- 
ing jun»8  as  by  ue  others.  •  •  •  The  main 
reasons,  I  think,  are  these  two:  (1)  That  the 
jurors,  who  are  practically  the  only  witnesses  in 
regard  to  the  matter,  may  not  be  tampered  with, 
and  the  verdicts  by  these  means  imperiled;  and 
(2)  to  secure  independence  and  freedom  from  im- 
proper restraint  on  the  part  of  the  jhry." 

In  McDonald  et  aL  t.  Pleas  et  aL»  238  U.  & 
2M,  36  Bvp.  Ot  783,  69  U  Ed.  ISOO^  it  is 
said: 

"Let  it  once  be  established  that  verdieta  sol- 
emnly made  and  publicly  returned  into  court 
can  be  attacked  and  set  aside  on  the  testimony 
of  those  who  took  part  in  their  publication,  and 
all  verdicts  could  be,  and  many  would  be,  follow- 
ed by  an  inquiry  in  the  hope  of  discovering  some- 
thine  which  might  invalidate  the  finding.  Jurors 
would  be  harassed  and  beset  by  the  defeated  par- 
ty in  an  effort  to  sccore  from  them  evidenee  of 
facts  wliich  might  establish  misconduct  sofficieBt 
to  set  aside  a  verdict.  If  evidence  thus  secured 
could  be  thus  used,  the  result  would  be  to  make 
what  was  intended  to  be  a  private  deliberation, 
the  constant  subject  of  public  Investlgatioii— to- 
the  destruction  of  all  fnuikness,  and  Creedom  of 
discussion,  and  conference. 

"The  rule  on  the  subject  has  varied.  Prior  tth 
1785  a  juror's  testimony  in  such  cases  was  some- 
times received,  though  always  with  great  cau- 
tion, lu  that  year  Lord  Mansfield,  in  Vaise  v. 
Delaval,  1  T.  R.  11,  refused  to  receive  the  affi- 
davit of  jurors  to  prove  that  their  vwdict  batf 
been  made  by  lot.  That  ruling  soon  cams  to- 
be  almost  otuversaUy  followed  ui  England  and 
in  this  country.    Snbsequoitly,  by  statute  1& 
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Kmw  statea,  and  \>j  dcdsiona  in  a  few  others, 
the  jnror'a  affidavit  as  to  an  orext  act  of  niia- 
conduct,  which  vaa  capable  of  beinx  contro- 
verted or  other  jurors,  was  made  admissible. 
And,  of  course,  the  argament  in  favor  of  receiv- 
ing BUCh  evidence  ia  not  onlj  very  atrouR,  bat  on- 
answerable,  vhen  looked  at  aolely  from  the 
standpoint  of  the  private  partj  who  has  been 
wronged  by  ailch  misconduct  The  argument, 
however,  haa  not  been  anffidently  convindng  to 
induce  Legidatoraa  generally  to  repeal  or  to 
modify  the  rale.  For,  while  it  may  often  ezdnde 
the  only  possible  evidence  of  misconduct,  a 
change  m  the  rule  Vould  open  Qie  door  to  the 
moat  peraicious  arta  and  tampering  with  Jurors.' 
The  practice  would  be  replete  with  dangerous 
conaeqaences.'  'It  would  lead  to  the  grossest 
fraud  and  abuse,'  and  'no  verdict  would  be  safe.* 
CSuggage  v.  Swan.  4  Bin.  [Pa.]  155,  5  Am.  Dec. 
400;  Straker  v.  Graham.  4  Mecs.  &  W.  721.  7 
DowL  P.  a  228, 1  Horn  St  H.  440,  8  L.  J.  Ezch. 

N.  a.  ai7 

Besides,  tMs  court  bag  repeatedly  followed 
the  well-established  rale  that  affidavits  or 
testimony  of  jurors  will  not  be  received  for 
tbe  parpose  of  impeaching  the  verdict  which 
th^  have  solemnly  made,  and  publicly  re- 
turned Into  court  Colcord  v.  Conger,  10  Okl. 
458,  62  Pac.  276;  Barnes  v.  Territory,  19 
OkL  373,  91  Pac:  848 ;  Pltchlynn  v.  Cherry, 
32  Okl.  77,  121  Pac.  106;  Tulsa  St  Ry.  Co. 
T.  Jacobson,  40  Okl.  118. 136  Pac  410;  Glock- 
ner  v.  Jacobs,  40  Okl.  641,  140  Pac  142;  C, 
B.  I.  &  P.  By.  Co.  V.  Palmer,  154  Pac  1163. 

In  Glockner  r.  Jacobs.  40  Okl.  641,  140 
Pac  142,  supra.  Justice  Riddle  quotes  with 
approval  the  syllabus  In  Tulsa  St  By.  Co.  v. 
Jacobson,  supra,  as  follows: 

"Upon  groands  of  public  policy,  jurors  will  not 
be  heard  by  affidavit,  deposition,  or  other  sworn 
statement  to  impeach  or  explain  their  verdict  to 
show  on  wliat  ^und  it  was  rendered  or  that 
they  made  a  mistake,  misunderstood  the  law  or 
the  result  of  their  finding,  nor  permitted  to  show 
what  items  entered  into  the  verdict,  nor  how 
they  arrived  at  the  amount  Jurors  will  only  be 
heard  in  support  of  their  verdict  or  conduct 
when  same  is  attempted  to  be  impeached." 

And  this  doctrine  has  uniformly  been  ad- 
hered to  by  this  court,  except  In  Carter 
State  Bank  t.  Ross,  152  Pac.  1113,  not  yet 
officially  reported,  and,  In  so  far  as  the  hold- 
ing in  that  case  Is  in  conflict  with  the  views 
herein  expressed,  the  same  Is  overruled. 

[3]  And  the  fact  that  the  jaror  making  the 
affidavit  did  not  concur  In  the  verdict  return- 
ed does  not  change  the  rule.  For  the  rule  Is 
based  upon  public  policy,  and  Is  for  the  pur- 
pose of  preventing  litigants  or  the  public 
from  Invading  the  privacy  of  the  Jury  room 
either  during  the  deliberations  of  the  jury  or 
afterwards.  It  Is  to  prevent  overzealous  liti- 
gants and  a  curious  public  from  prying  Into 
deliberations  which  are  intended  to  be,  and 
should  be,  private,  frank,  and  free  discus- 
sions of  the  questions  under  nmslderatlon. 

The  Judgment  Is  affirmed. 

SHARP,  a  J.,  and  BAINET,  J.,  dissent 
THACKEB,  J.,  dissents  from  the  rule  anr 
nonnced  in  the  second  paragraph  of  the  syl- 
labus, but  concurs  In  the  condiuslott  reached 
tntho«ase^  All  the  other  Justtces' concur. 


8M1TB.  et  aL  V.  ATITBT  H  aL   (No.  8881.) 

(Siq^reme  Court  of  Oklahoma.   Dec  11»  1917. 
Behearing  Denied  Jan.  8,  1918.) 

(SvVahut  hy  the  ComrtJ 

1.  lABEL  Ann  Slanoeb  4=»130— Slandkb  ov 
Tina— Pbbtkhtion  or  Saix. 
In  an  action  for  damages  for  slander  of  ti- 
tle where  the  substance  of  the  cause  of  action 

is  the  prevention  of  a  sale  by  tiie  alleged  wrong- 
ful acts  of  the  defendant,  it  is  not  necessary 
for  the  plaintiff  to  show  tHat  he  had  an  enforce- 
able contract  between  himself,  the  owner,  and 
the  prospective  purchaser ;  it  being  sufficient  to 
be  shown  that  the  prospective  purchaser  was 
able,  ready,  willing,  and  would  have  purchased 
if  it  bad  not  been  for  tbe  wnmgful  acta  of  th* 
defmdant 

2l  Dauaoes  ^3181— Exbmflabt  Damages— 

EviDEncE. 

In  an  action  for  actual  and  exemplary  dam- 
ages, evidence  of  the  financial  condition  of  the 
defendants  is  competent  to  go  to  the  jury  to 
enable  it  to  determine  the  amount  of  the  ex- 
emplary damages. 

8.  Appeal  aitb  Bbbob  4=31060(2)— Habvless 

ErROB— I'AKINO  PleAdIIVOS  TO  JUBT  RoOlf. 

Where  the  court  has  clearljr  and  definitely 
defined  the  issues  in  bis  instructions  to  the  jury, 
and  instructed  it  that  it  is  to  be  governed  by  the 
law  as  given  to  it  in  his  instructions,  it  is  not 
prejudiaal  error  for  the  court  to  allow  the  jnry 
to  take  the  pleadings  with  it  to  the  jury  room. 
4.  New  Tbial  «=>102(1),  104(1)— Newly  Dis- 

covEBED  Evidence— CcniuLATiVE  Evidence 

— Diligence. 
Where  a  motion  for  a  new  trial  on  the 
grounds  of  newly  discovered  evidence  discloses 
that  the  purported  newly  discovered  evidence  is 
only  cumulanve,  and  that  the  party  presenting 
such  motion  has  not  used  due  diligence  in  pro- 
ducing tbe  newtjr  discovered  evidence  at  the  truJ 
of  said  caus^  it  is  not  error  for  the  court  to 
refuse  a  new  trial  on  such  ground. 

ConttDlflalonm'  Opinloii,  DItMoo  Nol  8. 
Sktm  from  District  Court.  Payne  Oonn^; 
A.  H.  Huston,  Jndga 

Action  hj  Q.  F.  Antry  and  unffOier  against 
Caaytm  S.  Smltb  and  uotber.  Judgment 
fOT  plalntUTs  for  damagea  and  for  equitable 
rtitar,  and  defendants  bring  error.  Affirmed. 

Burdick  &  Wilcox,  of  Stillwater,  for  plaln- 
tlflb  in  error.  C.  G.  Soman,  of  Stillwater, 
for  defendants  in  error, 

PRYOB>  C.  This  Is  an  action  commenced 
by  G.  F.  Autry  and  G.  B.  Autry,  defendants 
In  error,  against  (Tlayton  S.  Smith  and  C. 
Ray  Smith,  plaintiffs  In  error,  In  the  district 
court  of  Payne  county  to  recover  damages 
for  slander  of  title  to  certain  lots  owned  by 
the  defendants  In  error.  The  parties  will  be 
referred  to  as  they  appeared  In  the  court  be- 
low. 

The  facts,  as  disclosed  by  the  pleadings, 
so  far  as  matwlal  to  tbe  determination  of 
the  question  presented  on  appeal,  are  sub- 
stantially as  follows:  Tbat  the  plaintiffs  are 
owners  of  certain  lots  In  the  of  StlU- 
water,  OU.;  that  on  the  24tb  day  of  De- 
cember, 1918,  the  plalntlffa  negotiated  a  loan 
from*  the  defendants  for  the  sum  of  9850, 
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principal,  and  Intereat  notea  and  conunlsalon 
Qotea ;  that  Uwy  made  and  execnted  a  mort- 
gase  on  said  lots  to  the  def^ndanta  to  secnre 
the  paym^t  of  eald  loan;  that  the  mort- 
gage and  note  here  was  wrongfully  and 
frandnlently  dated  the  lat  day  of  December, 
1913,  without  the  knowledge  or  consent  of 
the  plainttlTs,  whereas  It  should  have  been 
dated  the  24th  day  of  December,  1918 ;  that 
a  certain  conmilssUm  note  which  should  have 
beoi  In  the  sum  (tf  $85  was  wrongfully  and 
fraudulently  drawn  by  the  defendants  for 
the  sum  of  f93;  that  on  or  about  the  16di 
day  of  December,  1916,  the  plalntUEs  were 
negotiating  the  sale  ot  said  property  to  fme 
Gillette,  and  had  iwreed  upon  the  conditions 
of  said  Side  and  the  purchase  price,  fS,600; 
that  before  finally  consummating  said  deal 
the  plaintiffs  and  the  prospective  purchaser 
examined  the  records  in  the  register  of  deeds 
office  and  found  that  the  defoidants  had  fil- 
ed of  record  a  warranty  deed  purporting  to 
have  been  executed  fay  the  plaintiffs,  and 
purporting  to  be  an  absolute  conveyance  of 
said  property;  that  ssld  deed,  if  signed  by 
the  plaintiffs,  was  procured  by  fraud,  con- 
cealment, and  misrepresentations,  and  In  pur- 
suance ot  a  conspiracy  to  cheat  and  deprive 
the  plainUITs  of  said  lands;  that  the  first 
knowledge  they  had  of  the  existence  of  such 
deed  was  their  finding  of  said  deed  of  record 
on  or  about  the  16th  day  of  December,  1916 ; 
that  the  said  prospective  purchaser,  Gillette, 
was  wllUng.  ready,  and  able  to  purchase  the 
property,  and  would  have  done  bo  had  it  not 
been  for  the  wrongful  acts  of  the  defendants 
In  filing  for  record  the  said  fraudulent  deed ; 
that  the  procurement  of  the  execution  of  said 
deed  and  the  placing  of  the  same  of  record 
was  maliciously  done  by  the  defendants  with 
the  Intent  to  injure  and  defraud  the  plain- 
tilfs  and  deprive  them  of  an  advantageous 
sale  of  said  property ;  that  the  plaintiffs  have 
suffered  by  the  wrongful  acts  of  the  defend- 
ants in  actual  damages  the  sum  of  $2,000, 
and  by  reason  of  damage  to  the  plaintiffs' 
property  and  credit  In  the  sum  of  $5,000, 
and  asks  exemplary  damages  in  the  sum  of 
$5,000. 

The  separate  answer  of  the  defendants  is 
in  fact  a  denial  of  the  allegations  of  the 
plaintiffs'  petition  and  an  assertion  of  the 
validity  of  the  notes  and  mortgages  com- 
plained of  in  plaintiffs'  petition,  and  that  the 
warranty  deed  was  voluntarily  given  by  the 
plaintiffs  as  a  substitute  for  the  real  estate 
mortgage,  and  they  asked,  in  way  of  a  cross- 
complaint,  that  their  mortgage  liens  be  fore- 
closed against  the  plaintiffs.  On  the  trial 
of  the  cause  to  the  court  and  jury,  the  Jury 
returned  a  verdict  of  $1,250  actual  damages, 
and  $7S0  exemplary  damages.  'Sbe  court 
rendered  judgment  on  said  verdict  for  said 
amounts,  and  judgment  in  the  nature  of 
equltaUe  reUef  in  favor  of  tlie  xdalntlfffe, 
canceling  said  deed,  holding  said  note  and 
mortgage  to  be  In  the  hands  of  innocent  pur- 


chasers. Frmn  this  Jndgment  the  defendants 

aiq>ealed  to  this  court  fbr  review. 

The  asslgntaenta  of  errcHr  ncged  by  the  de- 
fendants are:  Blrst  That  the  evidoKe 
fails  to  sustain  a  cause  of  action  in  favor 
of  the  plalntUfa  and  against  the  d^ndants 
for  the  reason  that  the  plaintiffs  failed  to  es- 
tablish that  they  bad  an  enforoeaUe  con- 
tract with  the  prospective  pnndiafler,  00- 
Ittte,  to  sell  said  land.  Se«md.  ISiat  the 
trial  court  erred  In  admitting  over  the  ob- 
jectlon  ct  tbe  defendant  Inonupetent  evi- 
dence. Third.  That  the  trial  court  erred  In 
allowing  the  Jury  to  take  with  it  to  the  jury 
room  the  pleadings  in  said  cause.  VourttL 
That  the  trial  court  erred  In  refusing  the 
defendants  a  new  trial  on  the  grounds  ot 
newly  discovered  evidence.  Ttxeak  assign- 
ments will  be  considered  In  the  order  stated. 

[1]  It  Is  the  contention  of  the  defendants 
that  the  evidence  of  ttie  plaintiffs  does  not 
show  that  there  was  an  enforceable  contract 
between  the  plaintiffs  and  the  prospective 
purchaser,  Gillette,  for  the  reason  that  under 
the  statute  of  frauds  said  contract  must  be  In 
writing,  and  the  evidence  does  not  show  any 
such  contract,  and  it  Is  necessary  for  the 
plaintiffs  to  show  such  contract  before  they 
can  show  any  damages.  The  gravamen  or 
gist  of  tbe  plaintiffs'  cause  of  action  is  that 
the  acts  of  tbe  defendants  wrongfully  pre- 
vented the  plaintiffs  from  making  a  sale  of 
said  property  to  the  said  Gillette;  the  pre- 
vention of  the  plaintiffs  from  entering  Into  an 
enforceable  contract  with  the  said  Gillette. 
If  the  plaintiffs  should  have  entered  into  an 
enforceable  contract  with  the  said  Gillette, 
the  law  seems  to  be  settled  that  the  plain- 
tiffs* action  then  would  have  been  to  enforce 
his  contract  against  the  prospective  buy«r, 
and  not  against  the  plaintiffs  for  damages  for 
slander  of  title.  The  very  thing  which  the 
defendants  contend  was  necessary  to  com- 
plete their  cause  of  action  against  the  de- 
fendants would  have  defeated  their  cause  of 
action  against  them.  Brentman  v.  Note  (City 
Ct.  N.  Y.)  3  N.  T.  Supp.  420;  Paull  v.  Hal- 
ferty,  63  Fa.  46,  3  Am.  Rep.  618 ;  25  Cyc.  561; 
Burkett  v.  Griffith,  90  CaL  532,  27  Pac.  527, 
13  L.  R.  A.  707,  25  Am.  St  Rep.  151;  Collins 
V.  Whitehead  (C  C.)  34  Fed.  121. 

The  gist  and  substance  of  the  plaintiffs' 
cause  of  action  being  the  prevention  of  the 
sale,  the  contentions  of  the  defendants  that 
the  plaintiffs  must  show  an  enforceable  con- 
tract to  sell  between  themselves  and  the  pros- 
pective purchaser,  Gillette,  Is  unsound  and 
untenable.  The  evidence  of  which  the  de- 
fendants complain  admitted  by  the  court  was 
evidence  of  the  plaintiffs  showing  tiie  trans- 
action between  them  and  the  prospective  por- 
diaser,  GiUett&  TbiB  evidence,  m«aanied  by 
any  rule  of  evidence,  was  eompetoit;  that 
the  plaintiffs  had  a  prospective  purchaser  who 
would  have  pnrdiaaed  had  it  not  been  for 
the  acta  ot  the  defendants  eompUtawd  of  la 
one  of  tbe  essential  tiementa  that  tbe  plalxt- 
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tUTs  most  es^bUsh  Id  order  to  eBtaUiab  their 
cause  of  action. 

[2]  The  next  evidence  complained  of  la  the 
examination  by  the  plaintiffB  of  one  of  the 
defradants,  Clayton  S.  Smith,  as  to  his 
financial  condition.  In  an  action  wherein 
ponltlve  damages  are  asked  for,  it  Is  permis- 
sible to  allow  the  plaintiff  to  prove  the  finan- 
cial standing  of  the  defendants  in  order  that 
the  jury  may  assess  a  reasonable  sum  a^fbinst 
him  In  the  way  of  punishment  for  bis  acts. 
Jones  on  EMdence,  g  160;  Hayner  v.  Cowden, 
27  Ohio  St  292,  22  Am.  Bep.  303 ;  Barkly  v. 
C(v>eland,  74  Cal.  1,  16  Pac.  307,  5  Am.  St 
Rep.  413.  If  the  law  of  evidence  was  other- 
wise, and  such  evidence  was  incomi)etent  it 
Is  very  doubtful  whether  or  not  the  evldehce 
elicited  from  tbe  defendant  Clayton  S.  Smith 
In  tbls  case  would  be  prejudicial  to  the  de- 
fendant, as  It  seems  tJiat  he  did  not  disclose 
anything  injurious  or  prejudicial  to  his  cause. 

[3]  The  defendants  complain  that  it  was 
prejudldal  error  for  the  trial  court  to  permit 
the  jury  to  take  with  it  the  pleadings  in  said 
cause  to  the  jury  room  on  its  retirement  for 
tbe  consideration  of  its  verdict  in  tbls  cause. 
The  practice  of  allowing  the  Jury  to  take 
with  it  the  pleadings  in  the  cause  is  very 
justly  censured  by  many  of  the  courts,  and 
commended  by  none;  while  It  is  held  it  is 
prejudicial  error  to  give  the  Jury  the  plead- 
ings for  the  purpose. of  allowing  It  to  deter- 
mine the  Issues  therefrom,  it  is  seldom  ever 
held  prejudicial  error  for  the  court  to  allow 
tbe  jury  to  have  the  pleadings  and  take  them 
to  its  Jury  room,  where  the  court  Itself,  In  its 
Instruction  to  the  jury,  has  fully,  clearly,  and 
deflttttely  defined  tbe  Issues  in  fbe  cause. 
The  Issues  are  to  be  determined  from  the 
pleadings,  and  the  determination  thereof  is 
a  duty  of  flie  court,  and  not  o£  tbe  Jury. 
In  this  case  tbe  trial  judge  clearty  and  defi- 
nitely set  forth  the  Issuea  between  the  plain- 
tlfle  and  Oie  defendants  in  his  instructions  to 
the  Jury,  and  Instmcted  the  jury  tliat  it  is 
to  be  governed  in  Its  deliberation  in  tida 
cense  by  the  law  aa  d^ned  in  the  oonrtfs 
iDstructkm,  and  did  not  leave  the  question 
of  determining  the  Issues  from  tbe  pleadings 
to  tbe  Jury.  Tbe  court  thereby  deprived  the 
act  of  permitting  the  jury  to  have  the  plead- 
ings in  its  Jury  room  of  its  prejudicial  char* 
acter.  Ind.  Cotton  Oil  Go.  v.  Beacham,  31 
Okl.  384.  lao  Pac.  900;  BaUway  Oa  Mar- 
tin, 59  Kan.  497,  68  Pac  461. 

[4]  The  last  contention  of  the  defendants  la 
that  the  court  erred  In  refusing  to  grant  them 
a  new  trial  on  the  grounds  of  newly  dis- 
covered evidence.  Tbe  application  upon  tbls 
ground  shows  that  tbe  claimed  newly  dis- 
covered evidence  would  be  the  testimony  of 
Mra.  M.  V.  Smith  and  Carrie  S.  Spoon  Hook- 
er. The  application  sbows  that  these  witness- 
es, if  produced,  would  testify  that  they  were 
present  in  the  office  of  defendants  at  the  time 
of  the  alleged  execuUou  of  the  deed  com- 


plained of  by  the  plaintiffs;  that  Carrie  S. 
Spoon  Hooker  vras  the  stenographer  of  the 
defendants  at  tbe  time  and  drew  all  the 
papers  executed  or  purported  to  have  been 
executed  between  tbe  plaintiffs  and  defend- 
ants, ^be  knew  of  her  own  personal  knowl- 
edge that  the  plaintiffs  signed  said  deed  as 
their  own  free  and  voluntary  act,  knowing  at 
tbe  time  what  tbey  were  signing  and  the  pur- 
pose for  which  said  deed  was  executed.  The 
defendants  were  both  present  at  the  time  of 
tbe  alleged  transaction,  and  testified  at  the 
trial  to  the  same  statement  of  facts.  Tbe 
affidavit  of  Mrs.  M.  V.  Smith  waS  not  at- 
tached to  the  application  for  a  new  trial  or 
filed  of  record.  This  evidence.  If  produced  on 
tbe  trial,  would  be  merely  newly  discovered 
evidence,  which  is  cumulative,  and  it  is  not 
sufficient  to  justi^  tbe  court  in  granting  a 
new  trial.  Clark  t.  Norman,  24  Kan.  615 ; 
Twine  V.  Kllgore,  3  Okl.  643,  89  Pac.  388; 
Slnopoulo  Oil  Co.  V.  Bell,  160  Pac.  448.  Fur- 
ther, tbe  application  does  not  show  that  the 
defendants  used  reasonable  diligence  In  pro- 
curing this  evidence  at  the  time  of  the  trial. 
There  seema  to  have  been  no  effort  to  produce 
either  one  of  the  witnesses  at  tbe  trial  of  said 
cause.  The  reason  the  defendants  offer  fi>r 
not  produdng  Mrs.  Smith  as  a  witness  Is 
that  the  fact  of  her  being  present  at  the  ex- 
ecution of  said  deed  had  vanished  from 
their  memory.  Such  would  not  excuse  the 
defendants  from  producing  said  witness. 
Hobbs  V.  Smith,  27  Okl.  843, 116  Pac.  347,  34 
L.  R.  A.  <N.  S.)  697.  TbU  court  has  often 
laid  down  the  rule  that  tbe  granting  of  a 
new  trial  on  the  grounds  of  newly  discovered 
evidence  la  largely  within  the  discretion  of 
the  court,  and  unless  it  is  clearly  and  af- 
firmatively shown  that  the  court  abused  bis 
discretion,  this  court  will  not  dlaturb  the  re- 
fusal to  grant  a  new  trial  <m  appeal. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PEB  GUBIAM.  Adopted  In  whole. 


REYNOLDS  v.  HILL.    (No.  5640.) 
(Supreme  Court  of  Oklahoma.    May  22,  1917. 
Rehearing  Denied  Jan.  8,  1918.) 

(Bv^olnu  hf  th«  Court  J 

Judgment  €:»430— Execution — Injunction. 

Equity  will  enjoin  the  execution  of  a  judjc- 
raent  at  law  when  the  complainant  has  an  egai- 
table  defense  of  which  be  could  not  avail  himself 
at  law,  because  It  did  not  amount  to  a  legal  de- 
fense. 

Sharp,  O.  J.,  and  Turner,  J„  dissenting. 

Error  to  District  Court,  Grady  County; 
J.  T.  Johnson,  Judge. 

Action  for  injunction  by  O.  A.  Reynolds 
against  Dave  Hill.  Temporary  injunction 
was  dissolved  on  final  hearing,  and  plaintiff 
brings  error.  On  rehearing  order  and  opinion 
affirming  the  lower  court  set  aside  and  cause 
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Teversed,  with  direction  to  Issue  the  injuno- 
tlon. 

Blddle  A  Hammeily,  of  (^ckasha,  for 
plaintiff  In  error.  Bond,  Melton  ft  Helton, 
of  Chlctashq,  tot  defendant  In  wror. 

OWEN,  J.  This  la  an  action  brongbt  In 
the  district  court  of  Orady  county  by  plain- 
tiff In  error  to  aijoin  the  ezecutitm  of  a  final 
Judgment  against  him  in  favor  of  the  defend- 
ant in  error.  A  tempwary  injunction  was 
Issued,  and  im  final  hearing  dissolved.  PliUn- 
tlfl  appealed.  The  Judgment  was  rendered  In 
a  case  brou^t  by  Hill  against  one  Blasaln- 
game  and  B^nolds,  the  plaintiff  in  error, 
for  possession  of  certain  land  and  damages 
for  the  rental  value.  Hill  alleged  in  that 
case  that  on  November  18, 1802,  he  purchased 
firam  the  widow  and  heirs  of  Charles  Ocimp* 
bell  the  right  ia  possession  and  Uie  improve- 
ments on  S60  acres  at  land;  that  the  land 
had  bem  allotted  to  his  diildren  and  patents 
issued  to  them  (C.  M,  00).  Blasslngame  an- 
swered that  on  January  21,  1899,  he  pur- 
rbased  the  Improvements  and  right  of  posses- 
sl<m  of  this  land  from  the  widow,  Mrs.  Camp- 
bell, and  entered  Into  possession  of  same,  and 
thereafter  ccmveyed  same  to  one  Brlmage, 
who  afterwards  conveyed  to  Reynolds. 

Reyncrtds  answered  that  he  purdiased  the 
Improvonents  and  right  of  possession  from 
Brlmage,  and  had  held  nnlDternipted  posses- 
sion of  same;  that  he  had  applied  to  have 
the  lands  allotted  to  his  minor  children ;  that 
HUl  had  applied  to  have  the  lands  allotted  to 
his  chlldroi,  and  that  he  (Beynolds)  had  en- 
tered into  a  contest  before  the  Dawes  Com- 
mission, whldi  was  appealed  to  Commission- 
er of  Indian  Affairs,  and  from  there  to  the 
Secretary  of  the  Interior ;  that,  pending  this 
contest,  by  Inadvertence  and  mistake,  the 
patents  to  the  lands  in  controversy  were  is- 
sued to  the  children  at  Hill;  that  the  Secre- 
tary of  the  Interior  had  decided  the  contest 
in  favor  of  his  diildroi  and  against  the  chil- 
dren ot  Hill,  and  had  requested  the  Attorney 
General  to  bring  suit  to  cancel  the  patent — 
and  prayed  the  court  to  continue  the  case  un- 
til the  suit  to  cancel  the  patents  was  disposed 
of.  On  ^InttfTa  motion  this  answer  was 
stricken. 

Hill,  to  recover  Judgment  against  Reynolds, 
rdied  upon  his  rights  under  the  patents  Is- 
sued to  his  children.  No  other  evidence  was 
offered  to  establish  his  right.  The  Secretary 
of  the  Interior  had  full  power  and  author^ 
Ity  to  determine  the  rights  to  the  land.  The 
allegattons  to  the  ^ect  that  the  contest  bad 
been  decided  In  his  t&vor  and  tbat  the  pat- 
ents had  issued  through  mistake  stated  an 
egnttable  defense  to  the  action  stated  In  the 
amended  petltton.  By  striking  the  answer 
in  which  Reynolds  pleaded  the  determination 
of  the  contest  by  the  Secretary  of  the  Inte- 
rior Itt  favor  of  bis  diildren  and  the  prema- 


ture Issuing  of  the  patents,  he  was  derived 
of  making  a  complete  defense.  The  point  Is 
made  here  tbat  this  answer  stated  an  equi- 
table defense,  and,  In  effect,  a  collateral  at- 
tack on  the  patents,  and  therefore  not  a  prop- 
er defense  In  the  action  at  law  to  recover 
possession  of  the  lands  and  the  rents  thereon. 
Assuming  this  to  be  tme.  It  affords  a  proper 
case.for  the  intervjentlon  of  a  court  of  equity 
to  enjoin  the  collection  and  enforc«n«it  of 
the  Judgment.  The  rule  applicable  here  was 
tersely  stated  by  Mr.  Justice  Pitney,  in  an- 
nouncing the  opinion  of  the  Supreme  Court 
of  the  United  States  In  tbe  case  of  Plckford 
T.  Talbott,  as  follows: 

"A  court  of  eqnlty  does  not  Interfere  with 
jaagments  at  law,  onfesa  -the  complainant  has  an 
equitable  defense,  of  which  be  could  not  avail 
himself  at  law,  because  it  did  not  amount  to  a 
legal  defense,  or  had  a  good  defense  at  law, 
whicb  he  was  prevented  from  availing  himself 
of  by  fraud  or  accident,  unmixed  with  neidifWDee 
of  himself  or  his  agents."  225  U.  S.  651,  82 
Sup.  Ct  6S7,  GO  UEd.  1240. 

The  universal  rule  appears  to  be  that, 
where  the  enforcement  <^  the  Judgmrat 
would  be  inequitable,  unjust,  or  unconscion- 
ably a  court  of  equity  has  the  power,  and  it 
is  its  duty,  to  enjoin  the  enforcement  23 
Cyc.  991;  Stevens  v.  Hertzler.  114  Ala.  563, 
22  South.  121 ;  Crlm  v.  Handley.  94  U.  S.  652, 
24  £«.  Ed.  216.  This  Judgment  being  based  up- 
on  the  patents  and  the  rights  thereunder,  the 
proper  tribunals  having  determined  these 
rights  adverse  to  Hill,  it  would  be  unjust 
and  Inequitable  to  enforce  the  Judgment. 
The  lower  court  erred  In  dissolving  the  tem- 
porary injunction.  Therefore  the  order  and 
opinion  affirming  tbe  lower  court  will  be 
set  aside,  and  the  cause  reversed,  with  direc- 
tions to  issue  the  injunction  as  prayed  for. 

KANE^  HARDT,  THACEBR.  BRBTT, 
RAINEY,  and  MIIiBT.  JJ.,  concur.  SHARP, 
0.  J;,  and  TURNER,  J.,  dissent 


UNION  NAT.  BANK  v.  BCATTIBLD  at  aL 

(No.  8057.) 

(Supreme  Court  of  Oklahoma.   Dec  11,  1S17. 
Behearing  Denied  Jan.  8,  181&) 

(SvOahu*  hg  tk9  CottrtJ 

BiLLB  ARD  Notes  «=3»158— ImBBtsr— Uncoh- 
nmoNAi.  PaoiasB  to  Pat— NsooruBiUTr 
—Casks  Ovebbuled— "Cketain." 
A  promissory  note  containing  tbe  f<^owing 
provisioQ :  "With  interest  at  the  rate  of  9 
per  cent,  per '  annum,  payable  annua Uv  from 
date  until  paid:  Provided,  however,  if  ue  note 
is  paid  on  or  before  maturity.  Interest  shall 
only  be  7  per  cent" — does  not  contain  an  un- 
conditional promise  to  pay  a  sum  certain  in 
money  witbiii  the  provisions  of  section  4051,  R. 
Ia  1910,  and  is  not  negotiable.  Randolph  v. 
Hudson,  12  OkL  616,  74  Pac.  940,  and  First 
National  Bank  of  Iowa  City  t.  Watson,  155 
Pac.  1162,  followed:  Sixth  vllabua  of  Securi- 
ty Trust  A  Savings  Bank  v.  Oleidunana,  ISO 
Pac.  908,  L.  R.  A.  1916P.  1203.  overrulod! 

[Ed.  Note.— For  other  defiiiitionB,  sec  Words 
and  Phrasea,  First  and  Second  Series,  Certaln.| 
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CommlaBloneEi^  Oplnkm,  Dlvidon  No.  1. 
Error  ttom  District  Coort,  Woods  Coun- 
ty; W.  C.  Crow,  Judge. 

Action  by  the  Union  National  Bank  against 
W.  A.  Mayfield  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

H.  A.  Noah,  ot  AXvtk,  and  Ellis,  Cook  A 
Baniett,  of  Kansas  City,  Uo.,  for  plaintiff  In 
error.  Uanntrt  &  Barry  and  A.  G.  Sutton, 
b«Ut  ot  Alva,  for  defendants  in  error. 

BUMMONS,  C  The  parties  appear  In 
this  court  as  they  appeared  In  the  court  be- 
low. Th^  pinjntiff  commenced  this  action 
to  recover  a  balance  of  $713.13,  with  Interest 
at  9  per  cent  per  wrmnm  and  attorney's  feea 
upon  a  promissory  note  executed  and  deliv- 
ered by  the  defendants  to  Geo.  C'  Richardson 
Machinery  Company,  and  by  It  indorsed  to 
the  Russell  &  Co.  from  whom  plaintiff  ac- 
quired the  title  before  maturity  by  Indorse- 
ment. Plaintiff  alleged  that  it  was  a  bona 
fide  Indorsee  of  said  note  before  maturity, 
and  prayed  judgment  fOr  the  balance  due 
thereon,  with  Interest  and  attorney's  fees. 
The  defendants  answered,  admitting  the  ex- 
ecution and  delivery  of  the  note  sued  on  to 
Geo.  O.  Richardson  Machinery  Company,  and 
alleged  that  the  said  note  was  executed  in 
consideration  of  the  sale  by  Geo.  O.  Richard- 
son Machinery  Company  to  the  defendant  W. 
A.  Mayfleld  of  a  tractor;  that  Geo.  O,  Rich- 
ardson Machinery  Company  warranted  the 
said  tractor  to  the  defendant  The  answer 
pleaded  facts  showing  a  breach  of  such  war- 
ranty and  a  tender  of  a  return  of  said  trac- 
tor to  said  Geo.  O.  Richardson  Machinery 
Company.  The  defendants  farther  denied 
that  plalntur  was  a  bona  fide  purchaser  of 
said  note  for  ralne,  and  alleged  ttiat  the 
said  note  was  nonnegotiable.  The  cause  was 
tried  to  the  court  without  the  intervention  of 
a  jnr7,  and  the  defendants  had  judgment. 

The  sole  qnestlon  involved  In  this  appeal 
is  the  negotiability  ot  the  promissory  note 
sued  npon  by  lOalntifl.  Vie  only  provision 
in  the  note  necessary  to  be  om^dered  in  de- 
termining this  qnestion  Is  ae  follows: 

"With  Interest  at  the  rate  of  9  per  cent  per 
anoQin,  parable  annaally  from  date  until  due: 
Provided,  however,  if  the  note  is  paid  on  or 
before  matari^,  Interest  shall  be  only  7  per 
cent" 

The  prorlHl<His  of  the  Uniform  Negotiable 
Instruments  Law  adopted  In  1909  applicable 
to  the  determination  of  the  Instant  case  are 
contained  in  the  following  sections  of  the 
Revised  Iaws  of  1010: 

"4050.  In  any  ease  not  provided  for  in  this 
chapter  the  rales  d  the  law  of  merchant  shall 
govern. 

"4051.  An  instrnment  to  be  negotiable  must 
conform  to  the  following  requirements : 

"F^rst  It  must  be  in  writing  and  signed  by 
the  maker  or  drawer; 

"Second.  Must  contain  an  unconditional  prom- 
ise or  order  to  pay  a  som  certain  in  money ; 

"Third.  Must  be  payable  on  demand,  or  at  a 
fixed  w  determioablo  future  time; 


^7 

"Fourth.  Must  be  payable  to  order  or  to 
bearer ;  and 

"Fifth.  Where  the  instrnment  is  addressed  to 
a  drawee,  he  must  be  named  or  otherwise  In- 
dicated therein  with  reasonable  certainty. 

"4063.  The  sum  payable  is  a  sum  certain 
within  the  meaning  of  this  chapter;  although 
it  is  to  be  paid : 

"First  With  interest;  or 

"Second.  By  stated  installments;  or 

"Third.  By  stated  installments,  with  a  pro- 
vision that  npon  default  in  payment  of  any 
installment  or  ot  interest,  the  whole  shall  be- 
come due;  or 

"Fourth.  With  exchange,  whether  at  a  fixed 
rate  or  at  the  current  rate;  or 

"JTfth.  With  costs  of  collection  or  an  attor- 
ney's fee.  in  case  payment  shall  not  be  made 
at  maturity.** 

'*40D5.  An  ins^ment  which  contains  an  or- 
der or  promise  to  do  any  act  in  addition  to  the 
payment  of  money  is  not  negotiable.  But  the 
negotiable  character  of  an  instrument  otherwise 
negotiable  is  not  affected  by  a  provision  which : 

"First  Authorizes  tiie  sale  of  collateral  se- 
cnrities  in  case  the  instrnment  be  not  paid  at 
maturity ;  or 

"Second.  Authorizes  a  confession  of  judgment 
If  the  instrument  be  not  paid  at  maturity ;  or 

"Third.  Waives  the  benefit  of  any  law  in- 
tended for  the  advantage  or  protection  of  the 
obligor ; 

"Fourth.  Gives  tho  holder  an  election  to  re- 
quire something  to  be  done  in  lieu  of  payment 
of  money.  But  nothing  in  this  section  shall 
validate  any  provision  or  stipulation  otherwise 
UlegaL 

"405ft.  The  validity  and  negotiable  daraeter 
of  an  instnunent  are  not  afTccted  hr  the  fact 
that: 

"First.  It  U  not  dated :  or 

"SecoDd.  Does  not  specify  the  value  given,  or 
that  any  value  has  been  given  therefor;  or 

"Third, "Does  not  specify  the  place  where  it 
Is  drawn  or  the  place  where  It  Is  payable;  or 

"Fourth.  Bears  a  seal;  or 

"E^fth.  Designates  a  particular  kind  of  cur- 
rent money  in  which  payment  Is  to  be  made. 
But  nothing  in  this  section  shall  alter  or  repeal 
any  statute  requiring  in  certain  cases  the  na- 
ture of  the  consideration  to  be  stated  in  the 
Instrument" 

Plaintiff  relies  for  a  reversal  of  this  cause 
npon  the  case  of  Security  Trust  &  Savings 
Bank  v:  Glelchmann,  150  Pac.  008,  L.  R.  A. 
1015F,  12(^.  The  opinion  in  that  case  was 
written  by  Commissioner  Devereux,  folktwlng 
Savings  Bank  v.  Landis,  87  OkL  680. 132  Pac. 
1101,  and  oTerruUng  Randolph  Hudson.  12 
OkL  516,  74  Paa  046,  and  Bracken  v.  Fidelity 
Trust  Co..  42  OkL  US,  141  Paa  «,  U  R.  A. 
1016B,  1216.  In  the  case  cited  it  is  held  that 
"a  note  dated  Hay  1.  IBW,  which  pioridesr 
'wltti  Intnest  fimn  date  if  not  paid  when 
dne,*  is  a  negotiable  instrument"  In  Ran- 
dolph T.  Hudson,  supra,  it  is  held  that  a  noto 
reading  "  'SO  days  after  date  I  promise  to  par 
to  the  <ffder  of  J.  H.  Thomas  $275.00,  with 
interest  at  the  rate  of  12  per  cent  from  date- 
if  not  paid  at  matarity,*  was  not  n^pitiable." 
In  Citizens'  Savings  Bank  v.  Landis,  supra, 
it  was  held  that  a  note  reading  "December  1^ 
1907,  after  date,  for  value  received,  we  Joint- 
ly and  severally  promise  to  pay  Mclaughlin 
Brothers  or  order  $1,200.00  at  the  Walters- 
National  Bank,  of  Walters,  Oklahoma,  witb 
Intnest  at  6  per  cent  per  annum,  before  ma- 
turity, and  thereafter  at  10  per  cent  per  an- 
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znun  uDta  paid.  Interest  payable  annually," 
was  a  n^otiable  Inatruiuent  In  Bracken  v. 
Fidelity  Trust  Co.,  sapra,  It  was  held  that  a 
note,  containing  the  folIowlDg  provisions: 
"With  interest  at  6  per  cent  per  annum  be- 
fore maturity  and  thereafter  with  interest  at 
10  per  cent,  per  annum  until  paid.  Interest 
payable  with  note"  was  nonnegotlable.  Since 
the  handing  down  of  the  opinion  In  the  case 
of  Security  Trust  &  Savings  Bank  v.  Glelch- 
mann,  this  court  has  held  in  an  opinion  writ- 
ten by  Commissioner  Bleakmore,  following 
Farmers'  Loan  &  Trust  Co.  v.  McCoy,  32  OkL 
277, 122  Pac.  125,  40  L.  R.  A.  (N.  S.)  177,  that 
a  note  payable  In  installments,  containing  a 
stipulation  that  if  paid  within  16  days  from 
date  a  discount  of  6  per  cent  would  be  al- 
lowed was  uncertain  as  to  the  amount  neces- 
sary to  satisfy  It  at  the  time  of  its  execution, 
and  therefore  was  not  negotiable.  First  Na- 
tional Bank  of  Iowa  City  v.  Watson,  165  Pac. 
1152.  This  case  Is  the  only  one  of  the  cases 
cited  interpreting  a  promissory  note  executed 
since  the  adoption  of  the  Uniform  Negotiable 
Instruments  Act  It  is,  however,  In  direct 
Qonfllct  with  the  case  of  Secnrity  Trust  ft 
Savings  Bank  t.  Oleldimann,  snpra,  and  In 
harmony  with  the  opinion  of  Randolph  v. 
Hndwnt,  supra.  In  tba  body  at  the  opholon  It 
is  said: 

"The  sum  payable— that  is,  the  amount  for 
firbich,  by  the  terms  of  tbe  instrument,  the 
maker  became  liable,  and  which  he  might  tender 
and  pay  in  full  satisfaction  of  his  obligation- 
was,  at  the  date  thereof,  to  a  certain  extent  de- 
pendent upon  his  will;  he  had  the  right  to 
pay  a  greater  or  less  sum  than  the  priocipal; 
he  could,  If  he  saw  fit,  within  the  prescribed 
period,  discharge  his  debt  at  94  per  cent  or 
thereaftOT  pay  100  per  cent,  on  the  dollar.  Un- 
der such  condition,  the  ium  payable  was,  at 
the  time  of  the  execution  of  the  inetroment, 
clearly  indeflnito  and  uncertain.  Unless  the 
rule  of  the  law  of  merchant  which  obtained  in 
this  jurisdiction  with  respect  to  the  certainty 
required  in  the  sum  payable  in  a  negotiable 
Instrument  has  been  changed  by  the  statute, 
supra,  such  rule  stUl  gorems,  and  the  note  in 
question  is  nonnegotlable.  In  our  opinion, 
it  Is  obvious  that  tbe  statutory  provisions  above 
quoted  do  not  purport  to  prescribe  a  rule  in  this 
regard  different  from  that  recognized  by  the 
courts  of  this  state  before  tbeir  enactment,  in 
a  case  where  a  promissory  note  provided  for  the 
discount  of  a  principal  sum  otherwise  payable, 
if,  at  the  option  of  tho  maker,  payment  is  made 
before  maturity." 

In  the  Instant  caw  tbe  same  crttldflin  of 
the  note  sued  on  occurs  as  ta  Gie  case  last 
quoted.  The  sum  to  be  paid  upon  the  Instni- 
ment  was  at  the  option  of  the  maker.  If 
he  chose  to  pay  It  on  or  htfore  matnrtty,  tbe 
Interest  upon  tbe  principal  was  to  be  ctnn- 
puted  at  tbe  rate  of  7  per  cent  If  lie  neg- 
lected to  pay  untU  after  maturity,  tbe  Inter- 
est was  to  be  computed  at  9  per  cent  So 
that  it  would  be  impossible  for  any  one  to 
compute  with  certainty  tbe  amount  due  upon 
this  note  at  any  date  In  the  futnrft  We  think 
tbe  writer  of  the  i^klnion  In  tbe  case  of  Seoa- 
rlty  Tmst  A.  Savings  Bank  v.  OleiAtnann, 


supra,  tdl  into  error  In  applying  the  rule  laid 
down  in  Savings  Bank  v.  Laudia.  supra,  to 
the  note  In  controversy  In  his  case.  In  the 
case  of  Savings  Bank  v.  Landls,  supra,  there 
was  no  uncertainty  as  to  the  amount  due  ac- 
cording to  the  terms  of  the  note.  It  was 
provided  that  the  note  should  bear  Interest 
at  6  per  cent  before  maturity,  and  thereafter 
at  the  rate  of  10  per  cent.  From  liie  face  of 
tbe  note  there  could  be  computed  with  cer- 
tainty the  amount  that  would  be  due  thereon 
at  any  time  In  the  future;  so  there  was  no 
uncertainty  as  to  the  sum  payable.  In  the 
Security  Trust  &  Savings  Bank  Case,  how- 
ever, if  the  note  waa  paid  at  maturity  it  l>ore 
no  interest.  A  failure  to  pay  at  maturity 
made  It  bear  Interest  frcHn  Its  date  six 
months  prior  to  maturity.  The  sum  myabte, 
therefore,  became  indefinite '  and  uncertain, 
and  depended  upon  the  option  of  tbe  maker. 
One  of  the  requisites  of  negotiability  under 
the  Uniform  Negotiable  Instruments  Act  la 
that  the  Instrument  must  contain  an  uncon- 
ditioned promise  or  order  to  pay  a  sum  cer- 
tain In  money.  We  think  that  the  note  In  the 
Instant  case  falls  to  corapily  with  the  provi- 
sion of  tbe  act  aa  to  the  Interest  to  be  paid, 
nor  does  It  fall  within  any  <^  the  exceptions 
contained  In  sections  4052,  4XXS,  4056.  Re- 
vised lAnn  1910,  supra.  We  feel  convinced 
that  tbe  rule  laid  down  In  First  National 
Bank  of  Iowa  CSty  t.  Watson,  supra,  Is  a 
correct  Interpretation  of  our  NegoUable  In- 
struments Act  and  we  therefore  follow  the 
rule  announced  in  that  cas&  Tba  case  of 
Security  Trust  ft  Savings  Bank  t.  Oleii^ 
maun,  supra,  so  far  as  the  rule  announced  In 
the  sixth  syllabus  in  that  case,  and  so  far  as 
the  same  overrules  the  case  of  Randolph  v. 
Hudson,  supra.  Is  overruled. 

The  Judgment  of  the  court  below  should  be 
affirmed. 

FER  OURIABL    Adopted  In  wbola 


CHICAGO.  R.  I.  ft  P.  RT.  CO.  v.  McEIi- 
REATH  et  al.    (No.  7105.) 

(Supreme  Court  of  Oklahoma.    Nov.  9,  1917< 
Rehearing  Denied  Jan.  8,  19ia) 

fSt/Uabiu  fttf  th«  Court.) 

1.  CaRBIEBS  4=3218(1(9  —  INTBBSTATI:  SHIP- 
MENT OF  Lite  Stock — Suit  for  Damaoes— 
Conditions  Pbecedent. 
A  provision  in  a  contract  with  the  carrier 
tor  an  interstate  shipment  of  live  stock,  "That 
as  a  condition  precedent  to  the  bringing  of  any 
suit  for  damages  for  any  loss  or  injuries  to  the 
person  or  persons  or  property  covered  by  this 
contract,  tbe  claimant  shall  glvs  notice  in  writ- 
ing of  the  claim  for  such  damages  to  some  gen- 
eral officer,  claim  agent  or  station  agent  of  the 
said  first  party,  not  later  than  90  days  after  the 
date  of  tbe  loss  or  injury  claimed,  and  a  fallorv 
to  strictly  comply  with  this  provision  shall  be 
a  bar  to  a  recovery  to  any  and  all  damages  oc- 
casioned to  the  person  or  persons  or  pr<9eity 
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embraced  in  this  contnct,"  i»  nanoable  and 
Talid,  and  no  action  can  be  maintained  by  the 
shipper  for  damages  for  loss  or  injaries  occa- 
sioned by  said  shipment  without  showing  a 
cmbstential  compliance  ^th  the  reQuIrementa  of 
eaid  provision  as  to  notice. 

2.  CAKBISB8  ^=9228(6)— INTEBSTATE  CABSIAQE 

07  Live  Stock— <3i.aiic  vok  Damaoks— Evi- 
dence. 

The  evidence  and  all  the  reastmable  infer- 
ences to  be  drawn  ther^rom  hM  to  be  insuffi- 
dent  to  justify  the  court  in  snbmitting  this 
cause  to  the  jury  upon  die  issue  of  a  substan- 
tial compliance  With  the  provision  of  said  con- 
tract. 

Gonunlssioners'  OplnioD,  Division  No.  3. 
Error  from  Di&trlct  Ck>urt,  Pontotoc  County; 
Tom  D.  McKeown,  Judge. 

Actkm  by  Joe  BfcEIreath  and  another 
against  the  Chicago,  Bock  Island  &  Pajcific 
Bailway  Company.  Judgment  for  plaintiffs, 
and  d^endant  brings  error.  Beversed,  and 
cause  remanded  for  new  trial. 

O.  O.  Blake.  R.  J.  Boberts,  and  W.  H. 
Moore,  all  of  El  Beno,  and  K.  W.  Shartel,  of 
Oklahoma  City,  for  plaintiff  in  error.  Craw- 
ford &  Bolen,  Lester  Maxey,  and  B.  H.  Ep- 
person, all  of  Ada,  for  defendants  in  error. 

HOOKER,  C.  This  Is  an  action  to  recover 
damages  for  Injuries  alleged  to  have  been 
caused  to  cattle  of  the  defendants  in  error 
by  the  negligent  handling  of  the  plaintiff  in 
error  in  the  shipment  thereof.  The  shlp- 
jnentB  involved  were  Interstate,  and  the  evi- 
dence and  the  pleadings  show  that  the  same 
were  made  onder  and  by  virtue  of  a  con- 
tract which  contained  the  two  following  pro- 
visions: 

"Sixth.  That,  as  a  condition  precedent  to  the 
bringing  of  any  suit  for  damages  for  any  loss 
or  injuries  to  the  person  or  persons  or  property 
cover«d  by  this  contract,  the  claimant  shall  give 
notice  in  writing  of  the  claim  for  such  damages 
to  some  general  officer,  claim  agent,  or  station 
ttgmit  of  the  said  first  party  not  later  than  00 
days  after  the  date  of  the  loss  or  injnr;  claimed, 
and  a  failure  to  strictly  comply  with  this  pro- 
Tision  shall  be  a  bar  to  a  recovery  of  any  and 
all  damages  occasioned  to  the  person  or  persons 
or  property  embraced  In  this  contract 

"Seventh.  That,  as  a  condition  precedent  to 
claiming  or  recovering  damages  for  any  loss  or 
injury  to  or  detention  of  lire  stock,  or  delay  in 
transportation  thereof,  covered  by  this  contract, 
the  second  party,  as  soon  as  he  discovers  such 
loss  or  injury,  shall  promptly  give  notice  thereof 
in  writing  to  some  general  c&eer,  claim  agent, 
t»r  station  agent  of  the  first  iwrty,  or  to  the 
agent  at  desunation  or  to  scnne  general  officer 
of  the  delivering  line,  before  such  stock  is  re- 
moved from  the  point  of  riiipment  or  from  the 
place  of  destination,  as  the  case  msy  be,  and 
before  sach  stock  is  mingled  with  other  stock ; 
and  such  written  notice  shall  in  any  event  be 
served  within  one  day  after  delivery  of  the 
stock  at  its  destination,  in  order  that  such 
claim  may  be  fully  and  fairly  investigated.  It 
is  agreed  that  a  failure  to  sbrictly  comply  with 
all  the  foregoing  provisions  shall  be  a  bar  to 
the  recovery  ot  any  and  all  sndi  claims." 

Ttke  plaintiff  In  error  as  to  one  ot  these 
shipments,  vaa  the  initial  carrier,  and  as 
to  the  other  the  Intermediate  one. 

It  is  admitted  that  defendants  in  error 


complied  with  provision  7  ot  this  contract, 
but  It  is  a  disputed  question  as  to  whether 
any  compliance  was  had  wlthi  provision  6 
thereof.  The  lower  court  submitted  this 
question  to  the  jury,  which  found  that  sec- 
tion 6  of  this  contract  had  beeji,  compiled 
with;  80  the  first  question  for  us  to  deter- 
mine Is  to  ascertain  whether  this  provision 
of  the  contract  Is  a  valid  and  an  enforcea- 
ble  one,  and.  If  so,  whether  there  w^as  any 
evidence  Justifying  the  submission  of  this 
question  to  the  Jury.  There  are  other  ques- 
UoQs  raised,  but  under  the  view  we  have 
taken  of  this  case  it  is  unnecessary  to  con- 
sider them.  These  contracts  were  fairly  en- 
tered Into  by  the  parties,  and  they  consti- 
tute the  agreements  under  which  these  ship- 
ments were  made.  If  provision  6  of  these 
contracts  is  valid  and  enforceable,  then,  be- 
fore defendants  in  error  are  entitled  to  re- 
ceiver, tbey  must  ^ow  a  substantial  compli- 
ance therewith.  In  order  to  determine  the 
reasonableness  of  this  provision,  It  Is  our 
duty  to  construe  the  contract  as  a  whole, 
and  consider  the  du^  Imposed  by  virtue 
of  secttcm  7  thereof  in  connection  therewith. 
It  is  admitted  that  defendants  In  error  gave 
the  one  day's  notice  provided  by  this  con- 
tract. Now,  having  given  to  Hie  delivering 
line  this  notice,  is  it  unreasonable  to  re> 
quire  the  defendants  In  error  to  ^ve  the 
notice  ot  Ita  dalm  as  provided  by  section 
6  beSme  any  liability  can  accrue  by  reason 
of  any  damage  suffered  to  the  shipment  In 
question?  In  onr  opinion,  the  giving  ot  the 
one-day  notice  at  the  point  of  destination  to 
the  delivering  carrier  did  not  obviate  the 
necessity  of  complying  with  the  other  pro- 
vision of  the  contract  which  required  the 
notice  of  the  claim  to  be  presented  to  the 
company  against  which  damages  are  sought 
within  the  90  days. 

[1]  First.  Is  this  provision  of  the  con- 
tract reastmable?   If  so,  it  will  be  upheld. 

In  the  case  of  M.,  K.  &  T.  R.  Co.  v.  Harrl- 
man  Bros.,  227  U.  S.  657.  33  Sup.  Ot  397, 
67  li.  Ed.  690,  the  Supreme  Court  of  the 
United  States,  said: 

"The  court  below  held  that  the  stipulation 
in  the  shipping  contract  that  no  suit  ahall  be 
brought  after  the  lapse  of  90  days  from  the  hap- 

Eening  ot  any  loss  or  damage,  'any  statute  or 
mitation  to  the  contrary  notwltiistonding,'  was 
void. 

"It  is  conceded  tlmt  there  are  statutes  in 
Missouri,  the  state  of  the  making  of  the  con- 
tract, and  the  state  in  which  the  loss  *  •  • 
occurred,  and  in  Texas,  the  state  of  the  forum, 
which  declare  contracts  invalid  which  require 
the  bringing  of  an  action  for  a  carrier's  lia- 
bility in  less  than  the  statutory  period,  and  that 
this  action,  though  started  after  the  lapse  of 
the  time  fixed  by  the  contract,  was  brought 
within  the  statutory  period  of  both  states. 

"The  liability  sought  to  be  enforced  is  the 
'liability'  of  an  interstate  carrier  for  loss  or 
damage  under  an  interstate  contract  of  shipment 
declared  by  the  Carmack  Amendment  of  the  Hep- 
bum  Act  of  June  29,  1906.  The  validity  of  any 
stipulation  in  such  a  contract  which  involves 
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the  ooiutnietioa  of  the  statute,  and  the  validity 
of  a  limitatioo  upon  the  liability  thereby  impos- 
ed, is  a  federal  question  to  be  determined  under 
the  general  common  law,  and,  as  inch,  is  with- 
drawn from  tiie  field  of  Btate  law,  or  legisla- 
tion. •  •  •  Tbe  liability  Imposed  by  the 
Btatute  is  the  liability  imposed  by  the  common 
law  upon  a  common  carrier,  and  may  be  limited 
or  qualified  by  special  ewtraet  "with  the  shipper, 
provided  tbe  Ilnltation  or  qualiflcatioD  be  iust 
and  reasonable,  and  does  not  exempt  from  loss 
or  respouBibility  due  to  negliRcnce.   •   •  • 

"The  policy  of  statutes  <d  limitation  is  to  en- 
courage promptness  In  the  bringing  of  actions, 
that  the  parties  shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of  wltness- 
ea,  destruction  of  documents,  or  failure  of  mem- 
ory. Bat  there  Is  nothing  in  the  policy  or  ob- 
ject of  such  statutes  which  forbids  the  parties 
to  an  agreement  to  provide  a  shorter  period, 
provided  tbe  time  Is  not  unreasonably  short 
Tbat  is  a  question  of  law  for  the  determina- 
tion of  the  court.  Such  stipulations  have  been 
sustained  In  insurance  policies.  *  *  *  A  stip- 
ulation that  an  express  company  should  not  be 
held  liable  unless  claim  was  made  within  90 
days  after  a  loss  was  held  good  in  Southern 
Exp.  Co.  V.  Caldwell,  21  Wall.  264.  22  L.  Ed. 
696.  Such  limitations  in  bills  of  lading  are 
very  customary,  and  have  been  upheld  in  a  mul- 
titude of  cases.  *  *  •  The  provision  requir- 
ing suit  to  be  brought  within  80  days  ia  not  ou- 
reasonable." 

In  Ray  v.  H.,  K.  A  T.  R.  Co.,  90  Kan.  244, 
133  Pac.  847,  the  Supreme  Court  of  Kansas 
said  that  the  Carmack  Amendment  does  not 
prevent  tbe  carrier  and  shipper  from  stipulat- 
ing for  a  reasonable  limitation  as  to  the  time 
for  bringing  an  action  In  case  of  loss  or  of 
damage  to  an  interstate  shipment 

And  in  Hafer  v.  St  Louis  Southwestern  R. 
Co.,  101  Ark,  310,  142  S.  W.  176,  Ann.  Cas. 
1913S},  866,  it  was  held  that  a  stipulation  In 
a  contract  of  shipment  that  actions  for  the 
recovery  of  any  claim  arising  thereunder 
must  be  commenced  within  six  months  after 
the  cause  <^  action  accrues  does  not  violate 
Acts  1907,  p.  667,  forbidding  common  car- 
riers to  abridge,  modify,  limit,  or  abrogate 
their  common-law  liability,  and  that  a  c<m- 
tract,  however,  which  does  not  in  any  way 
abridge  or  defeat  the  complete  vestlture  of  a 
ri^t  to  recover  from  tbe  carrier  for  any 
breach  of  duty  Impeded  upon  it  by  the  com- 
mon law,  or  growing  out  of  any  IlablU^ 
created  against  It  by  the  common  law,  does 
not  operate  as  a  limitation,  modification,  or 
abridgment  of  any  iuty  or  liability  imposed 
by  the  common  law  upon  tbe  canter.  Tbe 
limitation  of  the  time  within  which  suit 
shall  be  brought  for  any  cause  of  action  is 
but  a  period  fixed  In  which  tbe  right  itself 
must  be  asserted.  It  does  not  in  any  way 
abri(^  or  impair  such  right  Itself,  nor  limit 
in  any  way  any  liability  incurred  by  the  car- 
rier whii^  creates  auch  right  It  simply  ef- 
fects the  remedy  for  the  enforcemait  of  such 
right  The  general  period  of  llmltatioa  fixed 
by  statute  names  a  time  wlthtai  which  an  ac- 
tlm  nniBt  be  brought  against  a  carrier;  and 
yet  such  statute  of  limitation  cannot  be  said 
to  abridge  or  limit  any  liability  of  a  common 
carrier  oa  fixed  by  tiie  common  law.  For 
the  same  reason  a  ccmtract  limiting  the  time 
wltbln  vUcb  the  right  ct  aetbm  ahall  be  as- 


serted does  not  abridge  or  limit  sndi  liability. 

And  In  Gulf,  a  ft  S.  F.  B.  Co.  v.  Trawick,. 
68  Tex.  314,  4  S.  W.  567,  2  Am.  St  Bep.  494,. 
it  was  held  that  a  contract  between  a  Odpper 
of  live  stock  and' a  ndlwoy  company  whldi 
limited  the  time  within  which  suit  might  be- 
brougbt  by  the  sh^per  t6r  any  claim  for  dam- 
ages arising  imder  the  contract  to  40  days 
from  the  time  the  damage  occurs  was  held 
to  be  reasonable  and  valid,  notwithstanding 
a  statutory  provision  that  onumon  carriers 
cannot  limit  or  restrict  their  common-law  lia- 
bility. Sn<Ai  a  contract  did  not  in  any  way 
defeat  the  complete  vestitnre  of  the  right  to 
recover  from  a  common  carrier  for  a  breach 
of  duty  that  the  common  law  would  ^ve,  and 
hence  did  not  oiwrate  as  a  restriction  on  the 
common-law  Uablll^  of  the  carrier,  but  mere- 
ly required  the  assertton  of  tiiat  right  by  ac- 
tion at  an  earlier  period  than  would  be  nec- 
essary to  defeat  it  through  tho  operaUon  of 
the  wdlnary  statutes  of  limitation. 

^nie  Supreme  Court  of  1^  United  States,  in 
Georgia,  Flwida  ft  Alabama  Railway  Oo.  t. 
Blldi  Milling  Co..  241  n.  S.  190^  «t  Sop.  Ct. 
641,  60  L.  Bd.  048,  said: 

"The  effect  of  a  stipulation  In  a  bill  of  lading 
for  an  interstate  shipment  requiring  claims  for 
damages  or  misdelivery  to  be  presented  within 
four  months  after  a  reasonable  time  tor  ddivery 
has  elapsed  cannot  be  avoided  by  suing  the  car- 
rier in  trover  on  the  theory  that  in  miHTig  the- 
miadelivery  It  converted  tbe  shipment,  and  thus 
abandoned  the  contract,  since  the  parties  could 
not  waive  t^  tsrms  of  the  contract  undw  which 
the  Bbipmrat  was  mode,  pursoant  to  the  act  of 
rebruary  4,  1887  (24  Stat  at  L.  379,  c  104), 
OB  amended  by  the  act  of  June  29, 1906  (34  Stat 
at  L.  693,  c.  3591 ;  Comp.  Sut  1913,  {  8692), 
nor  could  the  carrier  by  its  conduct  give  the- 
shipper  the  right  to  ignore  the  terms  and  hold 
the  carrier  to  a  different  responribility  tram  that 
fixed  by  the  agreement  made  under  the  puUialwd' 
tariffs  and  regulations." 

And  In  the  body  of  the  opinion  it  Is  a^d: 
"With  other  defenses,  tiie  railway  company 
pleaded  that  the  shipper  had  failed  to  comply 
with  the  following  provision  of  the  bill  of  lading 
issued  by  the  Initial  carrer:  'CUims  tor  loss, 
damage,  or  delay  must  be  made  in  writing  to  the 
carrier  at  the  point  of  delivery  or  at  the  point  of 
origin  within  four  months  after  the  delivery  of 
the  property,  or,  in  case  of  failure  to  make  de- 
livery, then  within  four  months  after  a  reason- 
able time  for  delivery  has  elapsed.  Unless- 
daims  are  so  made,  tbe  carrier  shall  not  be  lia- 
ble.' • 

"These  decisions  also  established  tliat  the  quM- 
Uon  as  to  the  proper  construction  of  the  bill  of 
lading  is  a  federal  question.  The  clause  with 
respect  to  the  notice  of  claims— upon  which  the- 
plaintiff  . in  error  relies  in  its  second  contention — 
specifically  covers  'failure  to  make  delivery.*' 
*  *  *  When  the  goods  have  been  misdelivered,. 
there  is  as  clearly  a  'failure  to  make  delivery'  as- 
when  the  goods  have  been  lost  or  destroyed:  and 
it  is  quite  as  competent  in  the  one  case  as  in  the- 
other  for  the  parties  to  agree  upon  reasonable- 
notice  of  the  claim  as  a  condition  of  liability.  It 
may  be  urged  that  the  carrier  is  bound  to  know 
whether  it  has  delivered  to  the  right  person  or- 
accortiing  to  instructions.  This  sr^ment,  how- 
ever, even  with  respect  to  the  particular  carrier 
which  makes  a  misdelivery,  loses  sight  of  t he- 
practical  object  in  view.  In  fact,  the  transac- 
tions of  a  railroad  company  are  multitudinous, 
and  are  carried  on  through  numerous  employte- 
of  various  grades.   Ordinarily  the  managing  of- 
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ficers,  and  those  responsible  for  the  settlement 
and  contest  of  claims,  would  be  without  actual 
knowledge  of  the  facts  of  a  particular  transac- 
tion. The  purpMe  of  the  stipulation  is  not  to 
escape  liability,  but  to  facilitate  prompt  inves- 
tigation.  And,  to  this  end,  it  is  a  precaution 
of  obvious  wisdom,  and  in  no  respect  repugnant 
to  public  policy,  that  the  carrier  by  its  contracts 
should  require  reasonable  notice  of  all  claims 
aninst  it  even  vith  respect  to  ita  own  opera- 


"There  it,  however,  a  further  and  controlling 
consideration.  We  are  dealing  with  a  clause  in 
a  bill  of  lading  issued  by  the  initial  carrier.  The 
statute  caits  upon  the  initial  carrier  reaponsibil- 
i]^  with  respect  to  the  entire  transportation. 
The  aim  was  to  establish  unity  of  responsibility. 

•  •  •  It  is  not  to  be  doubted  that  if,  in  the 
case  of  an  interstate  shipment  under  a  through 
bill  of  lading,  the  terminal  carrier  makes  a  misde- 
livery, the  initial  carrier  is  liable:  and  when  It 
inserts  in  its  bill  of  lading  a  provision  requiring 
reasonable  notice  of  claims  In  ease  of  failure  to 
make  delivery,*  the  fair  meaning  of  the  stipula- 
tion is  that  it  includes  all  cases  of  such  failure, 
as  well  those  dne  to  misdelivery  as  those  due  1x> 
the  loss  of  the  goods.  But  the  provision  in  ques- 
tion is  not  to  he  construed  in  one  way  with  re- 
spect to  the  initial  carrier,  and  in  another  with 
respect  to  the  connecting  or  terminal  carrier. 
As  we  have  said,  the  latter  takes  the  goods  an* 
der  the  bill  of  lading  issned  by  the  initial  carrier, 
and  its  obligations  are  measured  by  its  terms. 

*  *  *  The  clause  gave  abundant  opportunity 
for  presenting  claims,  and  we  regard  it  as  boui 
applicable  and  valid.   •    •  • 

"It  is  arged  however,  that  the  carrier,  in  mak- 
ing tbe  misdelivery,  converted  the  flour,  and  thus 
abandoned  the  contract.  But  the  parties  could 
not  waive  the  terms  of  the  contract  under  which 
shipment  was  made  pursuant  to  the  federal 
act;  nor  conld  the  carrier  by  its  conduct  give  the 
shipper  the  right  to  Ignore  these  trams  whidi 
were  applicable  to  that  conduct,  and  hold  the 
carrier  to  a  different  responsibility  from  that  fix- 
ed by  the  agreement  made  under  the  published 
tarifn  and  regulations.  A  different  view  would 
antagonize  the  plain  policy  of  the  act  and  open 
the  door  to  the  Teryabtues  at  which  the  act  was 
aimed.  *  •  •  We  are  not  concerned  in  the 
present  case  with  any  question  save  as  to  the  ap- 
plicability of  the  provision,  and  its  validity,  and 
as  we  find  it  to  be  both  applicable  and  valid,  ef- 
fect mnst  be  given  to  it" 

The  Supreme  Court  of  the  United  States 
In  Sonthern  Exp.  Ca  t.  Caldwell,  21  WalL 
264,  22  Ll  Ed.  SB7,  In  constrnliic  a  contract 
executed  by  the  company  which  contained  a 
provision  as  follows:  , 

"It  was  agreed  between  them  and  the  plain- 
tiff, and  made  one  of  the  express  conditions  up- 
on which  the  package  was  received,  that  they 
should  not  be  held  liable  for  any  loss  of,  or 
damage  to,  the  padiage  whatever,  unless  claim 
should  be  made  uierefbr  within  90  days  from  its 
deUveiy  to  tliem" 

—said: 

"Notwithstanding  the  great  rigor  with  whidi 
courts  of  law  have  always  enforced  the  obliga- 
tions  assumed  by  common  carrien,  and  notwith- 
standing the  reluctance  with  which  modifica- 
tions of  that  responsibility,  imposed  u^n  them 
by  nnbllc  policy,  have  been  allowed,  it  is  un- 
donbtedly  true  that  special  contracts  with  their 
employers  limiting  their  liability  are  recognized 
as  valid,  if  in  the  judgment  of  the  courts  they 
are  just  and  reasonable,  if  they  are  not  in  con- 
flict with  eonnd  legal  policy.  The  contract  of 
a  Common  carrier  ordinarily  is  an  assumption 
by  him  of  the  exact  duty  which,  the  law  affixes 
to  tlie  relation'  into  which  he  enters  when  he 
undertakes  to  carry.  That  relation  law  re- 
gards  as  substantially  one  of  Insurance  against 


all  loss  or  dsmage  except  such  as  results  from 
what  is  denominated  the  act  of  God  or  of  the 
public  enemy.  But  the  severe  operation  of  such 
a  rule  in  some  cases  has  led  to  a  relaxation  of 
its  stringency,  when  the  consignor  and  the  car- 
rier agree  to  such  a  relaxation.  All  the  modem 
authorities  concur  in  holding  that,  to  a  certain 
extent,  the  extreme  liability  exacted  by  the  com- 
mon law  originally  may  be  limited  by  express 
contract.  The  dMcult?  is  in  determining  to 
what  extent,  and  here  the  authorities  differ. 
Certainly  it  ought  not  to  be  admitted  that  a 
common  carrier  can  be  relieved  from  the  full 
measure  of  that  responsibility  which  ordinarily 
attends  his  occupation,  without  a  clear  and  ex- 
press stipalation  to  that  effect  obtained  by  him 
from  his  employer.  And  even  when  such  a  stip- 
ulation has  been  obtained  the  court  must  be  able 
to  see  that  it  is  not  unreasonable.  «  «  • 
"Hence,  as  we  have  said,  it  is  now  the  settled 
law  that  die  responsibility  of  a  common  carrier 
may  be  limited  by  an  express  agreement  made 
with  his  employer  at  the  time  of  his  accepting 
goods  for  transportation,  provided  the  limitation 
be  such  as  tiie  law  can  recognise  as  reasonable 
and  not  inconsistent  with  sound  puUic_policy. 

•  ♦  *  In  York  Mfg.  C&  v.  Cent  R.  B,  Co., 
3  Wall.  107  (70  U.  S.)  18  I*  Ed.  170,  it  is  ruled 
that  the  common-law  liability  of  a  common  car- 
rier ma^  be  limited  and  qualified  by  spedal  con- 
tract with  the  owner,  provided  such  spedal  eon- 
tract  does  not  attempt  to  cover  losses  by  negli- 
gence or  misconduct  And  in  a  still  later  case. 
Railroad  Co.  v.  Lockwood,  17  Wall.  3B7  (84 
TT.  S.)  21  L.  Ed.  «27,  where  the  decisions  are 
extensively  reviewed,  the  same  doctrine  is  as- 
serted. •  •  •  The  question,  then,  which  is 
presented  to  us  by  this  record  is  whether  the 
stipulation  nsserted  in  the  defendant's  plea  is 
a  reasonable  one,  not  inconsistent  with  sound 
public  policy. 

"It  may  be  remarked,  in  the  first  place,  that 
the  stipulation  is  not  a  conventional  limitation 
of  the  right  of  the  carrier's  employer  to  sue.  He 
is  left  at  liberty  to  sue  at  any  bme  within  the 
period  fixed  by  the  statute  of  limitations.  He 
is  only  required  to  make  his  claim  within  90 
days,  in  season  to  enable  the  carrier  to  ascertain 
what  the  facts  are,  and,  having  made  Us  dalm, 
be  may  delay  his  suit 

"It  may  also  be  remarked  that  the  contract 
is  not  a  stipulation  for  exemption  from  responsi- 
bility for  the  defendant's  negligence,  or  for  that 
of  tneir  servants.  •  •  •  But  an  agreement 
that,  in  case  of  failure  by  the  carrier  to  delivM 
the  goods,  a  daim  shall  be  made  by  the  bailor, 
or  by  the  consignee,  within  a  specified  period, 
if  that  period  be  a  reasonable  one,  is  altt^etber 
of  a  different  duraeter.  It  contravenes  no  pub- 
lic policy.  It  excuses  no  negligence.  It  is 
perfectiy  consistent  with  holding  the  carrier  to 
the  fullest  measure  of  good  faith,  of  diligence, 
and  of  capadty  which  the  strictest  rules  of  tiw 
common  law  ever  required.  •  •  •  The  de- 
fendants are  an  express  company.  We  cannot 
close  our  eyes  to  the  nature  of  their  business. 
They  carry  small  parcels,  easily  lost  or  mislaid, 
and  not  easily  traced.  They  carry  them  in  great 
numbers.  Express  companies  are  modem  con- 
veniences, and  notoriouwy  they  are  vet7  largely 
employed.  They  may  carry— tuey  often  do  carry 
— ^hundreds,  even  thousands,  of  packages  daily. 

*  *  *  If  a  bailor  may  delay  giving  notice 
to  them  of  a  loss,  or  making  a  claim  indefinitely, 
they  may  not  be  able  to  trace  the  parcels  balled, 
and  to  recover  them,  if  accidentally  missent,  or 
if  they  have  in  fact  been  properly  delivered. 
With  the  bailor,  the  bailment  is  a  single  trans- 
action, of  whi^h  be  has  full  knowledge;  witii 
the  bailee,  it  is  one  of  a  multitude.  There  Is 
no  hardship  in  requiring  the  bailor  to  give  no- 
tice of  the  loss,  if  any,  or  make  a  claim  for 
cqmpensation  within  a  reasonable  time  after  he 
has  delivered  the  parcel  to  the  carrier.  There  la 
great  hardship  in  requiring  the  carrier  to  ac- 
count for  the  parcel  long  after  that  time^  when 
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bs  has  had  no  notice  of  anj  failure  ot  duty  on 
Ids  part,  and  when  the  lapse'of  time  has  made 
it  difficult,  if  not  impossible,  to  ascertain  the 
actual  facts.  For  these  reasons  such  limitations 
have  been  held  valid  in  aimllar  contracts,  even 
when  they  seem  to  be  less  reasonable  than  in  the 
contracts  of  cMnmoo  carriers. 

"Policies  of  fire  insuTance,  it  is  well  knowa, 
usually  contain  stipulatioas  that  the  insured 
shall  |iTe  notice  of  a  loss,  and  furnish  proofs 
thereof  witiiin  a  brief  period  after  the  fire,  and 
It  is  undoubted  that,  if  such  notice  and  proofs 
have  not  been  given  In  the  time  designated  or 
have  not  been  waived,  the  insurers  are  not  liable. 
Such  conditions  have  always  been  considered 
reasonable,  because  they  give  the  Insurers  an 
opportunity  of  inquiring  into  the  circumstances 
and  amount  of  the  loss  at  a  time  when  inquiry 
may  be  of  service.  And,  still  more,  conditions 
in  policies  of  fire  insurance  that  no  action  shall 
be  brought  for  the  recovery  of  a  loss  unleaa  it 
shall  be  commence  within  a  specified  time,  less 
titan  the  statutory  period  of  limitations,  are  en- 
forced, as  not  agunst  any  legal  policy.   •   *  • 

"Our(  concluaon,  then,  founded  upon  the 
analogous  decision  of  courts,  as  well  as  upon 
sound  reason,  is  that  the  express  agreement  be- 
tween the  parties  averred  in  the  plea  was  a  rea- 
sonable one,  and  hence  that  it  was  not  against 
the  p(di(^  of  the  law.  It  purported  to  relieve 
the  defendants  from  no  part  of  the  obligations 
of  a  common  carrier.  They  were  bound  to  the 
same  diligence,  fidelity,  and  care  as  they  would 
have  been  regnlred  to  exercise  If  no  ench  agree- 
ment had  been  mad&  All  that  the  stipulation 
required  was  that  the  shipper,  in  case  the  pack- 
age was  lost  or  damaged,  should  assert  his  claim 
in  season  to  enable  the  defendants  to  ascertain 
the  facta;  in  oth«  words,  that  he  ahonld  assert 
it  within  00  iajB.  *  *  • " 

See,  also,  O.,  R.  I.  ft  P.  R.  Co.  v.  Grey,  16B 
Pa&  157;  St  L.  ft  S.  F.  R.  Go.  v.  Wynn,  163 
Paa  1166;  C,  E.  I.  ft  P.  R.  Go.  v.  Craig,  167 
Paa  87 ;  Phillip*  v.  Grand  Trunk  Ry.  Co.,  286 
U.  S.  662,  35  Sup.  Gt.  444,  89  I*  Ed.  774. 
Numeroas  other  authorities  might  be  cited  as 
to  the  validity  and  leaaonablenesa  of  the  pro- 
visions of  the  contract.  We  do  not  think  it  Is 
necessary  to  present  them  here.  To  oar 
minds  this  provision  of  the  contract  is  reason- 
able, just,  and  valid;  It  did  not  relieve  the 
carrier  from  responsibility  from  any  act  of 
negligence,  but  merely  Imposed  upon  the  ship- 
per or  consignee  the  duty  of  presenting  a 
claim  for  damages  within  the  period  of  time 
stated,  and,  unless  this  provision  of  the  con- 
tract has  been  compiled  with,  recovery  can- 
not be  had. 

[2]  Second.  If  this  provision  of  the  con- 
tract was  valid,  and  if  it  is  Jnat  and  rea- 
sonable, and  It  was  so  regarded  by  the  par- 
Uea  and  the  trial  court,  Is  there  any  evi- 
dence In  this  record  that  Justified  the  trial 
court  in  submitting  this  case  to  the  Jury? 
We  think  not.  All  the  evidence  bearing  upon 
this  question  may  be  found  at  pages  14S, 
146,  and  147  of  the  case-made,  which  la  pre- 
Bented  here  verbatim: 

"Joe  McElreatb,  recalled.  Direct  examina- 
tion by  Mr.  Bolen: 

"Q.  You  stated  you  got  to  Ada  with  these 
cattle  on  the  lOtb  of  June,  1012?  A.  Yes.  O. 
And  the  record  sbows  you  filed  suit  on  the  18th 
of  October,  98  days  after  that  Now,  please 
state  to  the  jury  whether  or  not  you  notified 
the  Rock  Island  Railway  Company  by  letter 
through  your  attorney  m  your  claim  for  dam- 


ages within  90  days  from  the  time  yon  arrived 
at  Ada? 

"B^  Mr,  Moore:  Defendant  objects  to  the 
question  as  being  incompetent,  irrelevaot  and 
immaterial;  goes  to  a  very  material  jpart  of  the 
case.   That  raises— 

"By  the  Court:  Objection  overruled. 

"By  Mr.  Moore:  Defendant  excepts. 

"A.  I  did  some  SO  or  40  davs  before  this  suit 
was  filed.  Mr.  Bolen,  my  attorney,  got  the  ad- 
drees  from  I.  McNair,  Frisco  agent.  Q.  You 
present  when  I  phoned  Mr.  McElreath?  A.  Yes, 
air.  Q.  Live  stock  claim  agent  for  the  Rock  la- 
land?  A.  Yea,  sir,  Q.  Xoo  present  when  I 
wrote  the  letter?  A.  Yes,  sir.  We  got  the  ad- 
dress from  Mr.  McNair.  Mr.  Bolen  telephoned 
Mr.  McNair  for  the  address  of  the  Rock  Island 
live  stock  agent  Q.  Who  mailed  the  letter?  A. 
I  mailed  the  letter.  You  gave  it  to  me,  and  I 
brought  it  down  and  mailed  it 

"Cross-examination  by  Mr.  Moore: 

"Q.  Who  Is  Ur.  McNair?    A.  Frisco  agent 

.  He  gave  you  the  name?   A.  Gave  it  to  Mr. 

olen.  Q.  Don't  know  what  name  he  gave  you? 
A.  No,  sir.  Q.  Don't  know  what  the  address 
was?  A  Some  one  in  Chicago,  111.  Q.  Live 
stock  agent?  A.  I  think  that  Is  what  be  asked 
for;  live  stock  agent's  addresa  Q.  Mr.  Mo- 
Elreath,  do  you  not  know  there  is  no  such  offi- 
cer  of  the  Rock  Island  Company  called  live 
stock  agent?  A.  I  don't  know.  Q.  All  you 
know  yon  wrote  to  some  one  whose  address 
yon  got  from  Mr.  McNair?  A  Mr.  Bolen  asked 
Me.  McNair  for  the  proper  address  of  some  one 
to  notify  of  this  claim.  Q.  Ton  wrote  it  on  the 
typewriter?  A  Tea,  sir.  Q.  You  got  a  carbon? 
A.  I  don't  know.  Q.  You  know  whether  it  la 
tiie  custom  at  Mr.  Bolen  to  preserve  copies  of 
his  letters?  A  I  don't  know. 

"Redirect  examination  by  Mr.  Bolen: 

"Q.  It  was  claim  agent  been  calling  live  stock 
agent?  A.  Yes,  sir. 

"Recroes-examiuation  hy  Mr.  Bolen: 

"By  Mr.  Moore:  Objected  to;  it  is  In  evidence 
that  Mr.  Bolen  telephoned  to  Mr.  McNair;  and 
ask  it  all  be  stricken. 

"By  the  Court:  I  will  strike  out  the  testimony 
of  what  Mr.  McNair  said  to  Mr.  Btden;  I  will 
leave  the  testimony  as  to  writing  the  letter  and 
mailing  the  letter.  (Wltnew  excused.)" 

In  oar  judgment,  tlila  does  not  snbatantlal' 
ly  comply  with  this  provision  of  the  contract. 
While  it  Is  true  that  tlie  question  as  to 
whether  or  not  tJie  notice  was  glvoi  In  time 
was  submitted  to  the  jury,  and  the  jury 
found  that  the  notice  was  given-  in  time, 
yet  before  a  jury  can  dedde  any  question  of 
fact,  some  competent  evidence  sufficient  to 
Justify  a  decision  should  be  presented  to 
them.  This  record  falls  to  show  that  any 
notice  was  given  to  the  company  within  the 
time  fixed  by  the  contract,  as  the  only  evi- 
dence upon  that  Issue  Is  that  within  30  or 
40  days  before  &ult  was  filed  the  notice  was 
given  In  manner  and  form  stated;  yet  It 
was  not  within  the  time  named  in  the  con- 
tract. 

Entertaining  the  view  that  the  provision 
of  the  contract  is  valid  and  binding,  and 
that  before  recovery  can  be  had  it  must  be 
shown  ..that  substantial  compliance  there- 
with was  had,  and  that  the  evidence  here  Is 
Insufficient  for  that  purpose,  the  Judgment 
of  the  lower  court  is  therefore  reversed, 
and  this  cause  remanded  for  a  new  trial. 

PEJR  CURIAM.  Adopted  In  wh<de. 
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BOWERS  T.  HISS0X7BI  STATE  IJFH 
INS.  GO.    (No.  7944.) 
{Sapreme  Gonrt  of  Oklahoma.   Not.  20,  1917. 
Rdearing  Denied  Jan.  8,  1918.) 

(BifUaJMti  Tn/  ih€  Court.) 

1.  iNSrRANCE  €sS5— AOBKOT  OOHTBAOT— AC- 
TIO N—EVZDK  NGE . 

In  an  action  to  recoTer  damages  for  the 
wrongful  breach  of  a  contract  of  emplo;ment  b; 
a  life  insurance  company  of  the  plaintifEt  as 
manager  to  Bolicit  individually  and  throniEh 
agents  appointed  by  him  life  insurance  for  aaid 
company,  which  contract  provided  that,  if  the 
plaintiff  ahould  fail  during  any  month  to  tender 
to  the  company  accepted  aod  paid-for  applica- 
tltma  for  insurance  to  the  amount  of  $12,000, 
the  contract  might  at  the  option  of  the  company 
become  null  and  void  and  cease  and  determine, 
evidence  examined,  and  held,  to  be  insufficient 
to  show  any  breach  of  the  contract  upon  the 
part  ot  the  defendant  insnrance  company,  or  any 
actiimabie  wrong  upon  the  part  of  said  defend- 
ant insurance  company  in  exercising  its  option 
to  abrogate  eaid  contract 

2.  CONXBACTB  $=»75(1)— INSCBAHOB— AqEROT 
ConTBAOTS— MODIETOAnON. 

The  payment  by  one  member  of  a  partner- 
ship, actmg  as  managers  for  a  life  Insurance 
company  of  a  shortage  due  said  life  insurance 
company,  incurred  through  the  fault  of  another 
partner,  ia  not  a  consideration  to  support  an 
agreement  on  the  part  of  said  life  inanrance  com- 
pany to  modify  an  existing  written  contract. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Courl^  Oklahoma  Coun- 
ty :  Geo.  W.  Clark,  Judge. 

Action  by  H.  M.  Bowers  against  fbe  Mis- 
souri State  life  Znsorance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

Jno.  E,  Du  Mars,  Chas.  West,  and  Stuart, 
Cruce  &  Cruce,  all  of  Oklahoma  City,  for 
plaintiff  In  error.  Keaton,  Wells  &  Johnston, 
of  Oklahoma  City,  for  defendant  In  error. 

RUMMONS,  G.  This  action  was  com- 
menced by  the  plaintiff  In  error,  hereinafter 
styled  the  plaintiff,  against  the  defendant  In 
error,  hereinafter  styled  the  defendant,  on 
April  23,  1914,  to  recover  damages  for  the 
wrongful  breach  of  a  contract  of  employ- 
ment by  the  defendant  of  the  plaintiff  as  a 
general  agent  to  solicit  Ufe  Insurance  for 
the  defendant.  Plaintiff  alleges  that  on  April 
6, 1901,  a  contract  was  entered  Into  between 
the  Hartford  I^e  Insurance  Company  of 
Hartford,  Conn.,  and  Ei  B.  Maust  and  Eu- 
gene P.  Guthrie,  under  the  firm  name  of 
Maust  &  Quthrle,  by  the  terms  of  whl(^ 
Maust  and  Guthrie  were  appointed  the  man- 
agers of  the  Hartford  Life  Insurance  Com- 
pany for  the  western  half  of  the  state  of 
Arkansas  to  solicit.  Individually  and  through 
agents  appointed  by  them,  life  Insurance  for 
said  company;  that  the  Interest  of  Maust  in 
said  contract  was  duly  assigned  and  trans- 
ferred with  the  consent  of  said  company  to 
one  IVank  Hill ;  that  on  the  1st  day  of  April, 
1903,  a  contract  was  entered  into  by  and  be- 
tween the  Hartford  life  Insurance  Company 


aforesaid,  and  Frank  HIU  and  B.  P.  Ontti- 
rle,  doing  business  nnder  the  firm  name  of 
Hm  &  Guthrie,  by  the  terms  of  whldi  said 
Hill  and  Onthrle  were  employed  as  managers 
to  8oli<dt  Ufe  Insurance  for  said  company  In 
the  Indian  Terrltoi^;  that  HIU  transferred 
and  assigned,  with  the  consent  of  said  com* 
pany,  all  bis  Interest  in  both  of  said  con- 
tracts to  Outhrle;  fliat  afterwards  Onthrle, 
with  the  consent  of  said  company,  amlgned 
and  transferred  both  of  said  contracts  to 
Harley  B.  Tbompscm  and  the  plalntUf  under 
the  firm  name  of  Thompson  ft  Bowers.  Tails 
last  assignment  was  made  on  September  14, 
1909.  On  August  27,  1910,  Oliompson  as- 
dgned  his  lnt»est  in  the  two  contracts  to 
the  iflaintur.  The  petition  farther  alleges 
that  in  1913  the  defendant  and  the  Har^ 
ford  Life  Insurance  Company  were  omsoli- 
dated  and  the  defendant  took  over  all  of 
the  business  of  the  Hartford  life  Insurance 
Company  and  asramed  all  contracts,  oUlga- 
tlons,  and  llabUltleB  of  said  ccnnpany.  It  is 
further  alleged  that  In  the  year  1912  the 
Hartford  life  Insurance  Company  withdrew 
from  his  territory  the  west  half  of  the  state 
of  Arkansas  end  the  counties  of  Washings 
ton,  Craig,  Ottawa,  Rogers,  Mayes,  Dela- 
ware, Adair,  and  Cherokee.  The  plaintiff 
farther  allege  that  on  ttie  23d  day  of 
Marcdi,  1913,  the  defendant  wlthont  cause 
canceled  his  contracts  and  discharged  him 
firom  its  service.  He  forther  alleges  dunages 
by  reason  of  loss  of  renewal  premiums  and 
lc»s  of  his  business  aggregating  the  sum  of 
$60,000. 

The  defendant  answered  by  general  denial, 
admitting  that  on  February  17,  1918,  it  pur- 
chased the  legal  reserve  life  Insurance  busi- 
ness of  the  Hartford  life  Insurance  Com- 
pany In  the  United  States  of  America  and 
dsewhere;  admitted  the  execution  of  the 
contracts  set  out  In  plaintiff's  petition ;  ad- 
mitted that  plaintiff  acted  as  agent  for  the 
Hartford  life  Insurance  Company  until  said 
business  was  taken  over  by  the  defendant; 
admitted  that  he  acted  as  agent  of  the  de- 
fendant in  the  state  of  Oklahoma  from  the 
time  the  Hartford  Life  Insurance  business 
was  purchased  by  the  defendant  until  the 
23d  day  of  March,  1914,  at  which  time  the 
contract  was  terminated  for  the  reason  that 
he  had  not  produced  the  minimum  amount 
of  business  provided  for  in  said  contract, 
and  that  plaintiff  had  wrongfully  and  negli- 
gently failed  to  diligently  and  efficiently  look 
after  the  business  of  the  defendant ;  and  al' 
leges  that  defendant  had  no  knowledge  at 
or  prior  to  the  time  It  purdiased  the  busi- 
ness of  the  Hartford  life  Insurance  Com- 
pany of  any  complaint  or  grievance  on  the 
part  of  the  plaintiff  because  of  his  having 
been  wrongfully  deprived  of  any  territory, 
agencies,  or  subegendes  which  he  claimed 
under  the  provisions  of  said  two  contracts. 
The  plaintiff  replied,  and  on  the  trial  at  the 
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close  of  iflalntUTa  evidence  tlie  court  ms- 
talned  the  demnirer  of  the  defendant  to 
plalntiffg  erldenc^  and  rendered  Judgmoit 
for  the  defendant 

[1]  The  iflalntlff  complains  ot  the  action 
of  the  trial  court  In  atutalnlng  the  demur- 
rer to  bla  evidence  tor  sereral  reasons: 
First,  it  Is  contended  that  the  evidence  of 
pUilntlfC  shows  that  plaintiff  had  complied 
with  the  terms  of  his  contract,  or  If  there 
was  KDj  failure  to  comply  therewith,  sudi 
fiUlure  has  been  acquiesced  in  and  waived 
by  the  defendant  Second,  that  the  evidence 
showed  that  if  plaintiff  bad  in  fiurt  failed  to 
comply  with  the  tams  of  his  omtract,  it 
was  because  the  defendant  and  the  Hart* 
ford  Life  Insurance  Company  had  wrong- 
fully deprived  him  of  valuable  parts  of  his 
territory.  Third,  it  Is  farther  contended 
tlutt  evoi  if  plaintiff  was  rightfully  discharg- 
ed, and  the  contract  rightfully  terminated, 
that  he  was  still  entitled  to  recover  the  value 
of  his  renewal  cMnmisslons  because  of  a 
subsequent  oral  agreonent  between  plaintiff 
and  defendant,  at  the  time  the  plaintiff  took 
over  the  Intnest  of  his  partner  Thompson, 
that  In  the  event  of  the 'cancellation  of  his 
contract,  plaintiff  would  be  oitltled  to  his 
renewal  commissions  daring  the  life  of  poli- 
clea  upon  which  such  commissions  were 
earned. 

In  the  contract  of  April  6,  1901,  It  Is  pro- 
vided as  followe: 

"It  ia  further  understood  and  axreed  that  if 
the  party  of  the  second  part  shall  fail  during 
any  month  to  tender  to  uie  company  accepted 
and  paid-for  applicationa  for  insurance  to  the 
amount  of  $21,000,  the  contract  may  at  the  op- 
tion of  the  company  become  null  and  void  and 
cease  and  determine.  The  territory  aforesaid 
shall  not  be  exclusive,  but  shall  be  open  ' terri- 
tory, in  wbidi  the  company  may  appoint  other 
agents,  and  any  business  secured  by  any  agent 
BO  appointed  shall  not  be  subject  to  the  terms 
of  the  contract" 

It  was  further  provided  in  said  omtract  as 
follows: 

"The  company  further  agrees  to  allow  to  the 
party  of  the  second  part  as  remuneration  here- 
under commissions  and  renewals  in  accordance 
with  the  following  schedule,  which  shall  accrue 
oalj  as  premiums  are  paid  over  to  the  company, 
and  said  remuneration  shall  continue  during  the 
existence  of  this  contract  and  no  longer." 

Then  followed  a  schedule  of  commlssionB 
upon  Initial  j^raniums  and  renewal  premi- 
ums. The  contract  of  April  1, 1908,  covering 
the  Indian  Territory,  contained  the  same 
provl^ns,  except  that  in  the  latter  contract 
the  minimum  amount  of  insurance  to  be 
tendered  by  the  plaintiff  was  fixed  at  f  12,000 
a  month. 

The  trial  court  found  in  swtalning  the  de- 
murrer to  the  evldmce  that  the  plaintiff  had 
ftiiled  to  comply  with  this  provision  of  the 
contract  of  1908  during  the  mtmths  of 
tember,  October,  Novonber,  December,  Janu- 
ary, and  February,  lAlS  and  1914,  and  that 
the  defmdant  by  reason  of  such  failure  of 
the  plaintiff  could  rightfully  terminate  the 
contract  In  March,  1914. 
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Ttui  idalntUTs  evidence  tihowa  tb&t  in  Sep- 
tember, 1918,  he  tendered  to  the  defaidant 
applications  for  policies  which  were  accepted 
by  the  company  and  paid  for  by  the  Insured 
in  the  sum  of  f8,S00 ;  that  in  October,  1913. 
he  tendered  applicadons  that  were  acc^ted 
and  paid  for  In  &e  'sum  of  fl0,600;  ttiat  in 
November,  1913,  he  tendered  applications 
whl<A  were  aoc^ted  and  paid  for  in  ttie  sum 
of  ¥10,000;  that  In  December,  1918,  he  ten- 
dered applications  whidi  were  aco^iCed  and 
paid  for  in  the  stmi  of  $2,000.  In  January. 
1914,  the  plaintUr  produced  93JS00  of  accept- 
ed and  paid-for  as^lications.  Plaintlfl  testi- 
fied that  in  February,  1S14,  he  tendered 
applications  in  the  sum  of  $1T^!00.  He  was 
unable  to  state  with  accuracy  the  amount 
of  insurance  so  toodered  in  February  which 
was  accqtted  by  the  company  and  paid 
for  by  the  Insured,  except  the  sum  of  $8,- 
600.  It  Is,  however,  contended  on  behalf 
of  plaintiff  that  altttoi^Eh  the  plaintiff  had 
failed  during  the  months  of  Sq?t«nber, 
October,  November,  December,  and  Janu- 
ary to  tender  the  minimum  amount  of  ap- 
plications, yet  as  the  defendant  had  not 
availed  Itsdt  of  Its  opttoa  to  caned  the  con- 
tract because  of  such  failure,  but  had  con- 
tinued to  do  business  with  the  plaintiff  as  its 
agent,  and  that  as  plidntlff  had  tendered  In 
February  applications  for  insurance  in  ex- 
cess of  tlie  miniprintff,  the  defendant  had  no 
right  to  cancel  this  contract  In  llartdi.  In 
support  of  ttiis  ctmtention  the  plaintiff  urges 
that  the  evidence  shows  that  the  contract 
provided  that  the  plaintlfl  should  have  00 
days  from  the  acceptance  of  an  appllcatioD 
by  the  defendant  In  which  to  deliver  the 
policy  and  collect  the  Initial  pr«ntum,  and 
that  the  canceling  of  the  contract  by  tiie 
plaintiff  and  the  discharge  of  tlie  defendant 
in  March  prevaited  plaintiff  from  collecting 
the  proniums  T^Mn  tlw  applicatlmB  tendered. 
It  is  urged  that  If  he  had  been-  continued  in 
his  agency  he  could  tmve  collected  the  pr^l- 
ums  upon  all  the  applications  tendered,  and 
therefore  that  lie  was  not  in  default  of  his 
contract  at  the  time  of  ills  discharge: 

The  evidence  of  the  plaintiff  seems  to 
show  that  during  each  of  the  months  hereto- 
fore mentioned  he  offered  to  the  company 
applications  of  insurance  in  excess  of  the 
minimum  required,  but  of  the  applications 
so  offered  the  amount  accepted  and  pi^  for 
invariably  fell  below  the  minimum  required. 
From  a  careful  examination  of  the  entire 
record  It  seems  that  in  the  course  of  busbiess 
of  plaintiff  and  defendant  under  this  con- 
tract in  many  instances  policies  applied  for 
and  issued  were  not  paid  for  until  60  days 
after  the  issuance  thereof.  Plaintiff  in  his 
testimcHiy  in  chief  fixed  the  Irairiness  of  each 
of  the  months  referred  to  at  a  sum  consider- 
ably In  excess  of  that  actually  paid  for.  It 
appears  upon  his  cross-examination,  how- 
ever, that  he  based  his  estimate  of  the 
Amount  tendered  each  hionth  not  upon  the 
applications  tendered,  but  upon  the  policies 
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paid  for  daring  that  month,  smne  of  which 
iiad  been  wrltttti  aewtal  months  before. 

If  the  contention  of  the  plaintiff  be  tme, 
thai  the  defendant  could  never  hare  termi- 
nated the  contract,  no  matter  how  small  the 
amoont  of  aco^ted  and  paid-up  business 
plalntur  might  have  produced  bo  long  as 
plaintiff  ivodoced  ai^catioiui  for  Insurance, 
whether  bma  fide  or  not,  in  excess  of  the 
miTiimnm  diu4ng  any  one  miHith.  For  upon 
the  theory  of  plaintiff  the  d^endant  would 
be  required  to  wait  the  60-day  period  allow- 
ed for  a  settlement  of  premiums  before  it 
could  say  that  the  defoidant  had  forfeited 
hie  contract,  and  at  the  end  of  the  60-day  pe- 
xlod  it  could  not  say  that  plalnUff  had  forfeit- 
ed his  coiUract  because  of  his  faUure  to  pro- 
duce tba  required  amount  of  business  because 
by  its  failure  to  terminate  the  etmtract  at 
the  end  of  the  m<mthB  complained  of  It 
would,  U  the  plalntUTs  eontenttons  be  tro^ 
hare  waived  Its  right  to  exercise  its  optlMi. 
We  think  Uie  trial  court  was  right  in  its  con- 
<du8lon  that  plaintiff  had  tidied  to  prove  that 
he  bad  complied  with  the  terms  of  his  con- 
tract. It  was  incumbent  upon  the  plaintiff 
to  prove  that  he  bad  tendered  to  the  onn- 
pany  apidlcations  for  policies,  whidi  applica- 
tions were  accepted  and  tiie  policies  paid  for 
to  the  amount  of  the  minimum.  It  was  not 
mfflcient  for  him  to  prove  that  be  had  mere- 
iy  tendered  appUcatlcms  for  poUdes  to  the 
minimum  amoont. 

As  to  the  contention  of  plaintiff  that  he 
could  not  rl(^tftilly  be  dladuirged  by  the  de- 
fendant because  his  territory  was  wrongfully 
taken  away  from  him.  and  th^eby  he  was 
hindered  In  producing  the  required  amount 
of  Insurance,  It  appears  that  the  Arkansas 
territory  was  taken  away  from  him  in  1911, 
about  2  years  before  the  d^endant  purchased 
the  business  of  the  Hartford  life  Insurance 
Company.  The  plaintiff  offered  no  evidence 
to  prove  performance  of  the  contract  upon 
his  part  as  to  the  Arkansas  territory.  It  will 
be  remembered  that  the  Arkansas  territory 
was  covered  by  an  independent  contract,  end 
also  as  the  record  discloses  the  first  serious 
complaint  of  the  taking  away  of  the  Arkan- 
sas territory  arises  In  this  action.  The  sev- 
eral counties  in  Oklahoma  were  taken  from 
the  plaintiff  also  In  the  year  of  1911  by  the 
Hartford  Life  Insurance  Company.  There  Is 
no  evidence  In  the  record,  nor  was  there  any 
offered  to  show  the  terms  upon  which  the 
defendant  took  the  business  of  the  Hartford 
TAte  Insurance  Company,  or  that  It  assumed 
any  liabilities  of  said  Hartford  Life  Insur- 
ance Company.  The  record  shows  that  on 
the  coming  of  statehood  the  entire  state  of 
Oklahoma  was  included  In  the  Indian  Ter- 
ritory ctmtract  by  mutual  agreement  appar- 
ently, and  Uiat  at  the  time  the  defendant  took 
over  the  business  of  the  Hartford  Ufe  Insur- 
ance Company  the  counties  heretofore  named 
In  Oklahoma  had  been  excluded  from  plain- 
tiff's territory  fOr  some  time,  but  that  plains 


tiff  and  defendant  continued  to  do  buRliiess 
under  the  contract  of  1903  in  the  remainder 
of  the  state  of  Oklahtnua  without  any  com- 
plaint or  obJectl<m  by  plaintiff  of  t>elng  de- 
prived of  this  territory.  We  are  therefore 
of  the  opinion  that  the  phdntlff  offered  no 
evidence  to  charge  the  defendant  with  any 
wrong  excaslng  plaintiff's  breach  of  bis  con- 
tract 

[I]  nalntlff  contends  that  even  though  be 
m^^  rli^tfully  be  discharge  as  the  agent 
of  defendant,  yet)  that  he  Is  still  entitled  to 
recover  bis  renewal  commissions  for  the 
reascm.that  at  the  tiUne  be  took  over  the  in- 
terest of  bis  partner  in  this  agency,  it  was 
agreed  between  the  auditor  of  the  Hartford 
Life  Insurance  Company  and  plaintiff  that,  if 
be  paid  the  sum  of  $2,350  to  the  company,  all 
his  renewal  comnds^oius  would  belons  to  blm, 
even  though  the  contract  be  terminated.  It 
will  be  remembered  tlmt  the  contract  pro- 
vided that  the  commissions  provided  for 
therein  should  terminate  with  the  contract 
Plaintiff  says  that  this  constituted  a  modifi- 
cation of  his  contract,  and  that  by  the  terms 
ot  the  modificatbm  of  bis  contract  he  is  still 
entitled  to  his  renewal  commission^  even 
though  the  contract  be  ended,  S<Hne  evidence 
of  th^  transaction  between  plaintiff  and  the 
auditor  of  the  Hartford  life  Insurance  Com- 
pany is  In  the  record.  Other  evidence  was  of- 
fered, but  excluded  by  the  court  to  which 
plaintiff  excepted.  As  we  gather  from  the 
record  and  briefs  the  firm  of  Thranpscm  & 
Bowers  was  short  in  their  account  with  the 
Hartford  Life  Insurance  Company  in  the  sum 
of  $2,360.  The  auditor  was  sent  to  adjust 
the  account.  It  was  discovered  that) '  the 
shortage  was  the  fault  of  Thompson.  It  Is 
shown  that  the  plaintiff  Bowers  paid  this 
shortage  and  took  over  O^mnpson's  Interest 
in  the  contract  and  Thompson  retired  from 
the  firm.  Plaintiff  offered  to  prove  that  It 
was  agreed  by  the  auditor  that  If  the  plain- 
tiff paid  this  shortage  his  renewal  commls- 
slcus  should  bel<mg  to  him  during  the  life  of 
the  policies  upon  which  they  were  earned, 
even  though  his  contract  with  the  insurance 
company  might  thereafter  be  terminated. 
The  court  excluded  the  testimony  so  offered. 
Plaintiff  contends  the  court  committed  error 
in  so  excluding  this  testimony,  tor  the  rea- 
son that  they  were  entitled  to  show  that  the 
original  contract  had  been  modified  by  a 
subsequent  executed  parol  agreement  This 
would  be  tme  if  the  subsequent  parol  agree- 
ment was  based  upon  a  consideration.  It  is 
contended  that  the  agrewient  was  executed 
by  the  plaintiff's  pa5ing  to  the  Hartford  life 
Insurance  Company  a  sum  of  money.  The 
record,  however,  diows  that  the  money  so 
paid  was  due  from  the  firm  of  Thompson  & 
Bowers  to  the  Hartfdrd  Ute  Insurance  Com- 
pany. While  the  shortage  may  have  been  the 
fault  of  Th(»op80ii,  y^  the  liability  was  the 
plaintiff's  as  well  as  Thompson's.  In  paying 
this  money  to  the  life  insurance  company  the 
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plalntifF  was  merely  discharging  a  liability 
wblch  he  had  theretofore  incurred,  and  it 
cfflistltutea  no  consideration  for  the  acree- 
ment  sought  to  be  proved. 
Section  ©26,  B.  L.  1910,  provides : 
"Any  benefit  conferred,  or  agreed  to  be  con- 
ferred n|ion  the  promisor,  by  any  other  person, 
to  whidi  the  promisor  la  not  lawfully  entitled, 
or  any  prejudice  suffered  or  agreed  to  be  Buffer- 
ed by  Buch  person,  other  than  sudb  as  he  is  at 
the  time  of  consent  lawfully  bound  to  suffert 
as  an  Indneement  to  the  promisor,  is  a  good  con- 
sideration for  a  prmnise. 

Under  the  provisions  ot  tills  section  Uis 
money  paid  by  plaintiff  to  the  lite  Insurance 
company  to  discharge  a  debt  ot  the  firm  of 
which  be  was  a  member  was  clearly  no  con- 
sideration for  the  promise  of  the  auditor. 
We  need  not  here  discuss  the  authority  of  the 
auditor  to  enter  into  the  contract  sought  to 
be  shown,  but  the  trial  court  was  clearly 
right  in  excluding  the  proffered  testimony. 

There  being  nothing  in  the  record  showing 
any  actionable  wrong  committed  by  the  de- 
fendant or  any  breach  of  contract  upon  its 
part,  the  judgmoit  of  the  trial  court  should 
bQ  affirmed. 

PBB  OURIABf.    Adopted  In  wbolft 


HENB.Y  T.  COURIER  et  al.    (No.  8361.) 
(Supreme  Court  of  Oklahoma,    Dec  4.  1917. 
Behearing  Denied  Jan.  8»  1918.) 

(Syllabua  by  the  Court.) 

1.  Fbatjd  «=>9— "Fraudulent  Misrbpeesbn- 

TATION." 

The  gist  of  a  fraudulent  misrepresentation 

is  the  producing  of  a  false  impression  upon  the 
mind  of  the  other  party,  and  if  this  result  is 
actually  accomplished,  the  means  of  producing 
it  are  immaterial. 

[Ed.  Note—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraudu- 
lent Misrepresentation.] 

2.  Fraud  fl=39— Aotionablb  "Fraud"— Ele- 

UENTB. 

To  constitute  actionable  fraud  there  must 
be  made  to  appear,  first,  that  the  defendant 
made  a  material  misrepresentation ;  second, 
that  it  was  false ;  third,  that  when  he  made  It 
he  knew  it  was  false  and  made  It  recklessly 
without  any  knowledge  of  its  tmth  or  as  a 
poflitive  assertion ;  fourth,  that  he  made  it 
with  the  intention  that  it  ehould  be  acted  upon 
by  the  other ;  fifth,  that  the  party  to  whom  it 
was  made  acted  in  reliance  upon  it ;  and,  sixth, 
that  injury  was  suffered  thereby. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

(Additional  ByUabua  hy  Editorial  Staff.) 

8.  Fbaud  «=3 11^— "Fraudulent  Misbeprb- 
bbhtatiok"— Valub  op  Propebtt. 
Defendant's  answer  to  the  guestioii  as  to 
value  of  his  land  offered  in  exchange  that  he 
asked  (1,000  for  it,  inducing  the  belief  that  it 
was  of  such  value,  when  in  fact  it  was  of  much 
less  value,  amounted  to  a  "fraudulrat  misrep- 
resentation" justi^lng  a  rescission. 

Commissioners'  Opluion,  Division  No.  3. 
Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Jud^. 


Suit  by  Rosa  Collier  and  otb^  against  S. 
W.  Henry.  Judgment  for  plaintiffs,  and  de* 
fendant  brings  errw.  Affirmed. 

Hatchett  &  Ferguson,  of  Durant,  for  plain* 
tur  in  error.  John  A.  HacDonald  and  Utter- 
back  &  MacDonald,  all  of  Durant,  for  de- 
fraidants  In  error. 

HOOKER,  O.  The  petition  ffied  In  this 
cause  alleges  that  Bosa  Collier  Is  tbo  owner 
of,  and  entitled  to  the  immediate  posaesalCHi 
of,  60  acres  of  land  In  Bryan  coonty,  accu- 
rately described  tber^,  and  ttaat  <»i  or  about 
the  day  of  October,  1914,  she  entered 
Into  an  oral  contract  with  S.  W.  Henry  to 
transfer  hy  warranty  deed  to  him  said  prop^ 
ty  for  the  sum  of  $200  cash,  and  for  the  fur- 
ther consideration  the  transfer  to  ber  of 
40  acres  of  land  in  Atoka  county,  OkL,  and 
that  at  the  time  of  the  making  of  said  con- 
tract, and  as  an  inducement  fliereto,  the 
said  B.  W.  Henry  tteoxmenteH  to  tier  that 
the  40  acres  of  land  fn  Atoka  connty  waa 
worth  the  sum  of  And  thereupon  In 

compliance  with  the  terms  of  said  contract 
the  said  Henry  executed-  a  warranty  deed  oov:- 
erlng  said  40  acres  of  land  to  her  and  paid 
Bubetantially  the  cash  oonsideratloD;  that 
tiie  said  Heniy  as  an  Indneement  to  said 
trade,  and  wlOi  the  Intent  to  decelTe  and  de- 
fraud her,  did  falsely  and  ftaudnl«itly  r^ 
resmt  to  these  lAalntUCi  that  the  said  40 
acres  of  land  In  Atoka  county  was  worth 
91.000  and  had  timber  thereon  of  Uie  approxi- 
mate value  of  $100;  that  relying  upon  the 
repres^Dtation  as  to  the  value  of  said  prop- 
erty a  deed  was  made  to  said  Henry  for 
said  60  acres  of  land  In  Brj^  county,  which 
was  duly  accepted  by  him  and  placed  of  rec- 
ord; that  said  land  In  Atoka  coun^  was 
worthless,  and  as  soon  as  the  same  was  dis- 
covered the  plalntUt  offered  to  rescind  said 
c<Hitract,  but  that  the  said  Hcsiiy  refused  so 
to  do;  that  the  60  acres  of  land  in  Bryan 
county  was  worth  the  sum  of  $2,400  and  that 
the  consideration  for  this  trade  has  failed, 
and  fliat  the  plaintiff  tenders  back  a  deed  to 
said  Henry  to  said  40  acres  and  demands 
the  resdssion  of  said  contract.  Upon  the  is- 
sues being  formed  this  cause  was  tried  to  the 
court  and  a  Judgment  rendered  In  faror  ot 
Bosa  Oc^Iier  and  against  S.  W.  Henry,  re- 
scinding said  contract,  and  placing  the  parties 
in  statu  quo. 

It  appears  from  the  eridence  here  that 
Rosa  Collier  owned  this  60  acres  of  land 
situated  In  Bryan  county,  and  that  she  was  at 
that  time  an  inexperienced  woman  about 
19  years  of  age,  and  was  the  wife  of  one  J. 
C.  Collier,  who  was  also  inexperienced  In 
the  business  affairs  of  life.  Rosa  Collier  had 
received  this  property  as  her  allotment,  and 
she  had  disposed  of  all  her  inheritable  land 
except  this  60  acres,  and  at  this  time  was  liv- 
ing with  ber  husband  in  a  teat  across  Red 
river  In  the  state  of  Texas,  as,  on  account  of 
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arane  traitde  In  wliSc^  be  bad  become  Inrolv- 
ed,  be  wu  at  tbst  time  a  fugitive  from  jus- 
tice from  tbe  state  of  OUaboma,  and  tbe 
fomlly  was  In  dire  circomstances.  About 
tbe  only  property  tb^  ovned  was  tbls  tract 
<tf  land,  and,  being  deslrons  at  seUtog  it,  tbey 
communicated  with  Henry,  who  was  vice 
presidflnt  of  a  bank  in  Oklabomat  and  to 
fbts  Old  sent  a  man     tbe  name  at  Qrant  to 
Hem-y's  borne  for  tbe  purpose  of  bavlng  blm 
oome  to  Uiem  at  tbe  place  wbere  tbey  were 
eamplDK  in  Toas  for  tbe  purpose  ot  enter- 
ing Into  negotlatloas  wltb  blm  in  regard  to 
a  Bale  of  tbls  property.  At  tbe  first  request 
be  did  not  go»  but  finally  went  to  tbem,  and 
after  some  oonTws^ion  declined  to  boy  the 
pnqwrty,  for  tbe  reasnk  that  be  said  be  did 
not  bare  the  money  wlQi  wbldi  to  do  so,  but 
offered  to  tbem  a  trade  of  40  acres  of  land 
wblcb  be  owned  in  At<dca  county,  and  9200 
in  mon^.  Nrtther  Bosa  Collier  nor  ber  hus- 
band had  erer  seen  tbls  inroperty  of  Henry's 
in  Atoka  coon^,  and  in  order  to  have  some 
idea  as  to  the  Talne  of  the  land,  tbey  Inquir- 
ed tut  blm  aa  to  Its  Talne  and  what  be  asked 
for  it.  The  valuation  of  the  60  acres  of  land 
belmglns  to  Bosa  OoUIer  In  Bryan  county 
was  agreed  iip<m  at  tl|200,  and  tbe  evidence 
here  estabUttbes  that  it  was  worQi  that  mncfb, 
if  not  more,  so  wboi  the  question  was  pro- 
ponnded  to  Henry  aa  to  what  valnatloD  be 
placed  upon  bis  40  acres  of  land  in  AtcHa 
county,  be  told  them  91,000,  and  it  Is  here 
Claimed  that  Bosa  Collier  believing  tbls  val- 
uation to  he  true  and  correct,  and  believing 
further  that  tbe  prt^rty  was  bottom  land, 
agreed  to  and  did  make  this  trade  with  blm, 
and  immediately  thereafter  she  and  ber  hus- 
band went  to  At<du  coun^  for  the  purpose  <^ 
inspecting  tbls  40  acres  of  land,  and  found 
the  same  npcm  their  arrival  to  ble  ridge  land 
of  an  inferior  quality,  witbont  any  timber, 
and  aC  a  valuation  not  to  exceed  |200. 
[11  In  20  Oyc  p.  14.  it  Is  said: 
TThe  (rfBt  of  a  fraudulent  misrepresentation 
la  the  producing  of  a  false  impreuion  upon  the 
mind  of  tbe  other  party,  and  if  this  result  is  ac- 
tually accomplished  tbe  means  of  accomplishing 
it  are  immaterial.    The  simplest  and  perhaps 
the  most  frequent  case  of  fraud  is  that  conaist- 
1ns  of  telling  a  deliberate  and  intentional  false- 
hood as  to  a  material  fact    Where  a  person 
makes  such  a  misrepresentation,  intending  that 
another  shall  a<!t  upon  it,  and  the  latter  does 
act  upon  it  to  his  iniory,  it  Is  perfectly  clear 
that  an  action  of  deceit  will  lie.   Fraud  may  be 
effectually  perpetuated  by  acts  aa  by  words,  and 
it  is  settled  law  that  acta  or  conduct  calculated 
and  intended  to  produce  a  false  impression  In 
the  mind  of  another  party  are  equivaloit  to 
actual  misrepresentations." 

And  the  same  authority*  at  pages  61,  C2, 
6S,  reads  as  follows: 

"But  It  cannot  be  said  as  a  matter  of  law 
that  the  value  of  property  to  be  sold  is  never 
a  material  fact  It  is  omy  because  statements 
of  value  can  rarely  be  supposed  to  have  induced 
a  porchase  without  negugence  on  the  part  of 
tiie  purchaser  that  the  courts  have  laid  down 
tiie  foregoing  principle;  and  In  a  plain  and  ag- 
gravated case  of  cheating  the  vendor  may  be 
btM  ll^e  notwithstanduur  that  his  mlsrepre- 
aantatiiui  was  one  as  to  the  value  of  the  prop- 


erty. Bepresentations  as  to  the  market  value 
of  property  of  the  kind  to  be  sold  have  been  held 
to  be  statements  of  fact,  not  of  opinion,  and  to 
be  actionable  where  tbe  purchaser  is  ignorant 
of  the  true  market  value,  or  where  the  parties 
expressly  make  the  troth  of  the  seller's  state- 
ments an  essential  element  of  the  barg^." 

Revised  Lavra  1010,  snbdlvlsion  S,  sectlmi 
903,  provides  as  follows; 

"Actual  fraud,  within  the  meaning  of  this 
chapter  consists  in  any  of  the  following  acts, 
committed  by  a  party  to  the  contract  or  with 
his  oonnivance  with  intent  to  deceive  another 
party  thereto,  or  to  induce  him  to  enter  into 
the  contract.  First  Tbe  suggestion,  as  a  fact, 
of  that  which  is  not  true,  by  one  who  takes  it 
to  be  true.  Second.  The  positive  assertion  in  a 
manner  not  warranted  by  tbe  information  of 
the  person  making  It,  or  that  which  is  not  true, 
though  he  believe  it  to  be  true-  Third.  The 
suppression  of  that  which  is  true,  by  one  having 
knowledge  or  belief  of  the  foct.  Fourth.  A 
promise  made  without  any  intention  of  perform- 
ing it ;  or,  fifth,  any  other  act  fitted  to  deceive." 

And,  under  section  905  thereof,  actual 
fraud  is  always  a  quesU<»i  of  fact 

[2]  This  court.  In  the  case  of  Wlngate  et 
al  V.  Render,  100  Pac.  614,  said: 

"A  wide  latitude  is  allowed  In  cases  of  firand. 
and  drcmnstances  altogether  inconclusive,  if 
separately  considered,  may,  by  their  number 
and  Joint  operation,  especially  when  corroborat- 
ed ojf  moral  coincidences,  be  sufficient  to  con- 
stitute conclusive  proof.  Castle  et  al.  v.  Bul- 
lard,  23  How.  172,  38  L.  Ed.  424 ;  Leedom  et 
al.  V.  Earls,  Fur.  &  Car.  Co.,  12  Utah.  172,  42 
Pac.  20a  *  ••  On  the  whole,  we  are  en- 
tirely satis6ed  that  there  was  sufficient  evi- 
dence adduced  at  the  trial  to  support  the  verdict 
of  tbe  jury.  *  *  *  In  reaching  this  conclu- 
Bi<m  we  assume  the  soundness  of  the  rule  con- 
tended for  by  the  plaintiffs,  that  to  constitute 
actionable  fraud,  it  must  be  made  to  appear: 
(1)  That  defendant  made  a  material  representa- 
tion ;  (2)  that  it  was  false ;  (3)  that  when  he 
made  it  he  knew  that  it  was  false,  or  made  it 
recklessly,  without  any  knowledge  of  its  truth 
and  as  a  positive  assertion ;  (4)  that  he  made  it 
with  the  mtentlon  that  It  should  be  acted  upon 
by  plaintiff;  (5)  that  plaintiff  acted  in  reliance 
upon  it ;  (6)  that  he  thereby  suffered  injury ; 
and  (7)  that  all  these  facts  must  be  proven  with 
a  reearaable  degree  tt  certain^,  and  all  of 
tbem  most  be  found  to  exist;  the  absence  of 
any  of  them  would  be  fatal  to  a  recovery.  20 
Oyc  18." 

In  Miller  v.  Wlssert,  88  OkL  808,  184  Pac. 
62,  this  court  said: 

"The  rule  is  that  if,  with  intent  to  deceive  ei- 
ther party  to  a  contract  of  sale  conceals  or 
Buppresses  a  material  fact  whieb  he  is  in  good 
faiUi  bound  to  disclMe,  this  is  evidence  of  an 
equivalent  to  a  fal^  representation,  because 
the  concealment  or  suppression  is  in  effect  a 
representation  that  what  is  diacltraed  is  the 
whole  truth.  The  gist  of  the  action  is  fraud- 
ulmtly  producing  a  false  impression  upon  the 
mind  of  the  other  party;  and,  if  this  result  Is 
accomplished,  it  is  unimportant  whether  the 
means  of  accomplishing  it  are  words  or  acta  of 
the  defendant,  or  bis  concealment  or  Buppr» 
sion  of  material  facts  not  eaual^  within  the 
knowledge  or  reach  of  the  plamtlflC  •  «  •  f* 

And  in  tbe  case  of  Jolnes  .v.  Cmnbs  et  aU, 
88  Okl.  380, 132  Faa  UlS,  it  is  said: 

"The  statementa  made  by  Joines  to  Combs 
were  made  for  the  purpose  of  inducing  him  to 
believe  and  act  upon  them,  and  that  Combs  did 
so,  he  testifies  and  none  deny  it,  so  that  so  far 
as  Combs  is  cmicemed  the  question  of  any  dis- 
honest motive  on  the  pert  of  Joinea  is  not  mate- 
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rUl,  for  wbedier  honest  or  dishoneBt  the  effect 
oo  him  was  the  same,  and,  should  loss  to  either 
follow,  it  shoold  be  to  the  one  who  was  at  fault, 
and  not  the  one  upon  whom  the  imposition  was 

practiced." 

And  It  is  farther  said  therein: 

"The  element  of  fraud,  however,  is  only  inci- 
dental ;  for,  as  a  rule,  all  representations  wlilch 
are  untrue  and  which  materiall;  affect  the  val- 
ue of  the  property  which  forms  the  subject  of 
the  contract  will  furnish  grounds  for  a  rescis- 
sion, even  thouffh  they  may  not  have  been  made 
with  a  fraudulent  intent.  Indeed,  the  intent  of 
the  person  making  a  misrepresentation  for  the 
purpose  of  inducing  a  purchase  of  property  is 
•  *  *  immaterial.  A  party  selling  land  or 
other  property  most  be  presumed  to  know 
whether  the  representations  made  him  are 
true  or  false.  *  •  •  •» 

Kerr  on  Fraud  and  Mistake,  page  42,  says: 
"All  surprise,  trick,  cunning,  dissembling,  and 

other  nnfair  ways  that  is  nsed  to  dieat  any  one 

Is  ooBsidered  as  fraud." 

And  in  B.  C  L.  Tol.  12.  p.  319,  It  la  said: 

"The  rule  that  fraud  cannot  be  predicated  of 
a  failure  to  disclose  facts  where  the  informa- 
tion is  as  accessible  to  one  party  as  to  the  oHier, 
and  the  truth  may  be  ascertained  by  the  exer- 
cise of  reasonable  diligence,  does  not  justify  a 
resort  to  active  deceit  or  fraud,  and  bence  does 
not  apply  where  a  party,  in  addition  to  noodis- 
closure  uses  any  artifice  to  throw  the  other  par- 
ty off  his  guard  and  to  lull  him  into  a  false 
•ecarity.  olieTefore  each  party  to  the  contract 
must  take  care  not  to  say  or  do  anything  tend- 
ing to  impose  upon  the  other.  The  concealment 
becomes  a  fraud  where  it  is  effected  by  mis- 
leading and  deceptive  talk,  acts,  or  conduct,  or 
is  accompanied  by  misrepreBentations,  or  where 
in  addition  to  a  inrty's  silence  there  is  any 
statement,  word  or  act  on  his  part  which  tends 
affirmatively  to  a  suppression  of  the  truth,  or 
to  a  covering  up  or  disguising  of  the  truth,  or 
to  a  withdrawal  or  distraction  of  a  party's  at- 
tention from  the  real  facts;  then  the  line  is 
overstepited  and  the  concealment  becomes  a 
fraud." 

[S]  Upon  an  examination  of  the  Instant 
case,  we  And  that  Rosa  Collier  and  her  hus- 
band had  not  seen  the  40  acres  of  land  be- 
longing to  Henry  In  Atoka  county ;  they  were 
not  acquainted  with  Its  valne,  and  that  It  was 
agreed  t)etween  these  parties  that  her  land 
had  a  reasonable  value  of  $1,200,  If  not  more, 
and  that  this  trade.  If  made,  was  to  be  made 
upon  the  basis  of  her  receiving  from  Heniy 
property  of  'that  value,  so  In  order  to  arrive 
at  a  conclusion  as  to  the  value  of  this  Atoka 
land  belonging  to  Henry,  they  asked  him  at 
what  he  valued  this  40  acres  of  land,  after 
he  had  described  it  to  them.  This  was  not 
an  idle  Inquiry,  but  was  made  by  her  to  en- 
able her  to  arrive  at  an  adjustment  of  values 
In  this  trade.  Of  this  fact  Henry  was  cogni- 
zant, and  In  his  answer  thereto  he  was  neither 
fair,  honest,  nor  frank,  but  adroitly  replied, 
attempting  to  avoid  representation  or  a  war- 
ranty of  saying  that  be  asked  |1,000  for  It 
The  purpose  of  his  words  was  to  msKe  her 
believe  that  this  land  was  worth  $1,000.  He 
knew  that,  unless  he  created  this  Impression 
upon  her  mind,  he  probably  could  not  make 
this  trade  upon  the  basis  be  had  offered,  and 
by  his  answer  he  succeeded  in  creating  the 
Impression  upon  her  mind  that  this  land  was 
of  the  value  at  which  he  fixed  It.  This  land 


never  had  that  valne,  and  Henry  oomee  Into 
court  and  only  offers  $400  while  the  falf^eat 
valuation  which  we  can  place  thereon  does 
not  exceed  the  sum  of  $200.  Henry  had 
owned  the  land  for  five  years,  and  was  never 
Impressed  with  It  sufficiently  to  go  and  look  at 
It  and  It  18  an  admitted  fact  that  It  cost  him  not 
to  exceed  $76.  And  it  is  fair  to  asaome  that, 
when  he  answered  this  Inquiry  that  he  placed 
a  valuation  thereon  of  $1,000,  or  asked  that 
for  It,  his  answer  was  the  basest  deoeptim. 
given  for  the  express  and  manifest  pnrpoae 
of  deceiving  and  defrauding.  Rosa  Collier  by 
creating  npon  her  mind  the  Impression  that 
this  40  acres  of  land  was  worth  the  fabulous 
sum  which  he  asked.  This  It  did,  and  the 
trial  court  was  unquestionably  right  in  re- 
fusing to  approve  such  questionable  conduct, 
and  In  condemning  the  same  u  unfair  and 
nnconsdonable. 

We  are  aware  that  a  party  has  the 
right  to  sell  his  property  at  any  figure  he 
pleases  where  the  transaction  Is  free  from 
fraud,  and  that  mere  Inadequacy  of  price  U 
not  of  Itself  sufficient  to  Justify  a  court  of 
equity  to  rescind  contracts  solemnly  made  by 
the  parties,  yet,  as  said  by  the  court  In  die 
case  of  Bruner  et  nz.  v.  Cobb  et  al.,  87  OkL 
228. 131  Pac.  165,  L.  R.  A.  1016D,  »77: 

"In  volume  2,  Pomeroy's  Equity  Jurispru- 
dence (section  926  et  seq.).  this  subject  Is  treat- 
ed in  an  able  and  exhaustive  manner,  and  tiie 
general  rule  there  laid  down  for  cases  of  this 
sort  seems  to  be  that,  while  mere  inadequacy  of 
consideration  is  not  sufficient  ground,  in  itself, 
for  refusing  the  remedy  of  specific  performance, 
yet  when  the  Inadequacy  is  so  gross  as  to 
amount  to  fraud,  or  in  the  absence  of  other  cir- 
cumstancea  to  shock  the  conscience  and  furnish 
satisfactory  and  decisive  evidence  of  fraud,  it 
will  be  a  sufficient  ground  for  canceling  a  con- 
veyance or  contracteither  executed  or  execu- 
tory. Section  927.  This  rule  la  based  npon  the 
theory  that  fraud,  and  not  inadequacy  of  price, 
is  the  sole  and  only  reascm  for  the  interposi- 
tion of  equity.  In  the  note  to  &i»  section  in 
the  treatise  above  referred  to.  It  is  said:  The 
rule  had  its  origin  at  a  time  when  fraud  was 
generally  inferred  by  presumptions  of  law,  and 
often  by  conclusive  presumptions.  In  the  pres- 
ent cradltlon  of  the  law  on  the  snl^ect  of  tnnd, 
this  mode  of  formulating  the  rule  seems  to  be 
erroneous.  The  principle  la  now  almost  nni- 
veraally  adopted  that  fraud  is  a  fact  inferred, 
like  other  conclusions  of  fact,  from  the  evidence; 
no  rule  of  law  can,  therefore,  be  laid  down  as 
to  the  amount  of  inadequacy  necessaty  to  pro- 
duce the  resulting  fraud.  Inadequacy  of  con- 
sideration may  be  evidence  of  fraud,  slight  or 
powerful,  according  to  its  amount  and  other  cir- 
cumstances. When  it  is  satisCacton'  and  de- 
cisive evidence,  when  from  the  proof  of  inade- 

?uacy  the  court  or  jury  are  convinced  that 
raud  as  a  fact  did  exist,  then  the  relief  is 
granted.  Instead,  therefore,  of  repeating  the 
usual  formula  which  has  been  handed  down  for 
generations,  that  the  inadequacy  must  be  con- 
clusive evidence  of  fraud,  I  have  said  In  the  text 
that  it  must  bs  satisfaetory  and  decisive  evi- 
dence; the  former  mode  rratMented  fraud  as 
the  result  of  a  conclusive  legal  presutoption ; 
the  latter  treats  it  as  a  conclusion  of  fact 
drawn  from  the  evidence,  and  is  therefore  in 
perfect  harmony  with  the  theoqr  wlUdi  now 
prevails  in  most,  if  not  all.  of  the  states.  n» 
following  seems  to  be  the  true  raticmale  of  the 
doctrines  concerning  inadeqaacy  of  price. 
Whenever  it  appears  that  the  parties  liave 
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knowinsly  and  deliberately  fixed  upon  any  price, 
however  great,  or  however  small,  there  le  no 
occasion  nor  reaaon  for  interference  by  courts ; 
for  owners  have  a  right  to  sell  property  for 
what  they  please,  and  buyers  have  a  rieot  to 
pay  what  they  please.  Sec  Hiirris  v.  Tyson,  24 
Pa.  847.  360,  61  Am.  Dec.  CGI:  Davidson  v. 
Little,  22  Pa.  245,  247,  GO  Am.  Dec.  SI.  But 
where  there  in  no  evidence  of  soch  knowledxe, 
intention,  or  deliberation  by  the  parties,  the  dis- 
proportion between  the  value  of  the  eubject- 
matter  and  the  price  may  be  so  great  as  to  war- 
rant the  court  m  inferring  therefrom  the  fact 
of  fraud.  Sudi  a  fross  inadequacy  or  diapro- 
portion  will  call  for  explanation,  and  will  shift 
the  burden  of  proof  upon  the  party  seeking  to 
enforce  the  contract,  and  will  require  him  to 
show  affirmatively  that  the  price  was  the  result 
of  a  deliberate  and  intentional  action  by  the 
parties ;  and  if  the  facta  do  prove  such  action 
the  fact  of  fraud  will  be  more  readily  and 
dearly  inferred.' " 

Viewing  this  entire  recwd  we  have  reached 
the  conclnsion  that  the  statements  made  by 
Henry  to  Boea  Collier  as  to  what  be  valued 
or  asked  for  the  laud  In  question,  under  the 
peculiar  drcnmstances  of  this  case,  consti- 
tuted a  r^reaentation  which  was  material  to 
the  subject-noatter  of  the  trade;  that  the 
same  was  false  and  known  by  Henry  not  to  be 
true  at  the  time  he  made  It,  and  made  by  him 
with  the  intention  of  Inducing  Boss  CoIUer 
to  believe  It;  that  she  did  believe  It  and 
relied  upon  It,  and  believing  the  same  to  be 
true  made  this  contract,  and  as  a  result  of 
which  she  has  suffered  injury;  all  of  which 
Is  conclucdvelr  estabUahed  by  the  evldraoe 
here. 

The  Judgment  ot  the  lower  court  is  af- 
firmed. 

PEB  OUBIAM.  Adopted  in  whol% 


GUABANTEBD  STATB  BANK  OF  DU- 
BANT  V.  IVTABMETT  et  aL 

(No.  6426.) 

(Supreme  Court  of  Oklahoma.   Oct.  9,  1917. 
On  Petition  of  Plaintiff  in  Error  for 
Beheaiini,  Jan.  8, 1918.) 

fSptUbiu  »tf  fk«  OomrL) 

1.  INTESFXAADES  ^10,  82— "STBIOT  IRTEB- 

pleadeb"— "Bill  in  ihe  Nature  ova  Bill 

of"  interpleadeb." 
In  an  action  of  etrict  interpleader,  the  plain- 
tiff must  show  that  conflicting  claims  are  made 
against  him  by  two  or  more  persons  for  the  same 
thing;  that  ne  has  no  interest  in  the  subject- 
matter  of  their  controversy;  and  all  the  relief 
he  can  ask  is  that,  on  payment  of  the  fund  into 
court,  his  liability  shall  cease,  and  the  hostile 
claimants  be  required  to  eettle  their  dispute 
among  themselves. 

But  under  a  bill  in  the  natnre  of  a  bill  of  in- 
terpleader the  plaintiff  has  ft  rit^t  to  ask  for 
affirmative  relief,  as,  for  example,  where  there 
is  a  dispute  between  persons  as  to  which  is  enti- 
tled to  a  debt  due  for  certain  paving,  the  owner 
of  the  property  chargeable  with  the  debt  may  file 
a  bill  to  procure  a  decree  adjudging  which  of  the 
hostile  claimants  is  entitled  to  the  fund,  and 
that,  on  its  payment,  the  paving  bonds  issued 


against  such  fund  shall  be  lurrendered  to  him 

for  cancellation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Strict  Interpleader; 
First  and  Second  Series,  Bill  In  the  Nature  M 
Interpleader.] 

2.  AssioNusnTB  ^S948— "EquTTABu:  Asbign- 

KEMT." 

The  delivery  of  void  paving  bonds  by  D.  to 
O.  as  collateral  security  for  a  debt  from  D.  to 
Q.,  does  not  work  an  equitable  assignment  of 
a  debt  from  M.  to  D.  for  the  coat  of  the  pav- 
ing, against  which  the  bonds  were  issued. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Equitable 
Assignment] 

3.  Assignments  ®=9l,  73  —  Definition  — 
"Lien." 

A  li«i  ia  a  change  Imposed  upon  specific 
property,  by  which  it  is  made  security  for  the 
periormauce  of  an  act 

An  assignment  is  a  transfer  or  setting  over 
of  property,  or  of  some  right  or  interest  there- 
in, from  one  person  to  another,  and  unlesa  in 
Borne  way  qualified,  It  la  properly  the  tranafte' 
of  one's  whole  Interest  In  an  estate,  or  chattel, 
or  other  thing. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assign- 
ment; Lien.] 

4.  Municipal  Oobpobatiohs  «=>477— Stbbet 
lUFBovuBNT  AssESSUENT— Bonds— Valid- 
rrr— Cancellation. 

An  assessment  to  pay  the  cost  of  street  im- 
provement, under  diaptw  1<^  S.  I*  1907-0B» 
made  agaimst  the  owner,  and  not  against  the 
property  adjacent  or  contiguous  to  the  improve- 
ment, is  void ;  paving  bonds  ^ued  to  cover  the 
cost  of  said  Improvement  are  void  and  subject 
to  cancellation  In  an  aetkm  brought  for  that 
purpose. 

{Additional  SyUahut  by  Biitoriat  BtaffJ 
On  Petition  of  Plaintiff  in  Error  for  Rehearing. 

5.  ApFEAi.  and  Ebbos  ^»247  — Thkobt  of 

Case. 

A  claim  or  defense  cannot  be  dianged  to  se- 
cure  a  reversal  on  appeal. 

6.  Apfeal  and  Ebbob  «=3l69— Pbksbhtatioh 

OF  Gbounds  or  Beview. 
Questions  not  raised  and  properly  presented 
for  review  in  the  trial  court  will  not  be  noticed 

on  appeal. 

Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  the  Missouri,  Kansas  &  Texas 
Railway  Company  against  E.  G.  D'Tarmett, 
the  Guaranteed  State  Bank  of  Dnrant,  and 
others.  Judgment  in  favor  of  plaintiff,  and 
Judgment  for  defendant  the  Guaranteed  State 
Bank  of  Durant  against  defendant  D'Tar- 
mett denying  a  lien,  and  the  Guaranteed 
State  Bank  brings  error,  and  D'Tarmett  flies 
a  cross-iKtltlon  In  error.  Affirmed. 

Hatchett  &  Ferguson,  of  Durant,  and  Ful- 
ler &  Porter,  of  McAlester,  for  plalntUf  in 
error.  Clifford  L.  Jackson,  W.  B.  Allen,  M. 
D.  Green,  and  Charles  P.  Gotwals,  all  of 
Muski^:ee,  Tlbbetts  &  Green,  of  Guthrie,  H. 
M.  Gray,  Wilson,  Tomerlin  &  Buckholts,  and 
PhUllp  E.  Winter,  all  of  Oklahoma  City,  for 
defendants  In  error. 

OWEN,  J.  This  action  was  brought  by  the 
Missouri,  Kansas  &  Texas  Ballway  Company, 
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In  tbe  district  court  of  Bryan  county  against 
£}.  a  DTarmett,  the  Guaranteed  State  Bank 
of  Durant,  and  others.  The  petition  alleged^ 
fn  substance,  that  the  dty  anthorttfes  of 
Durant  had  ordered  certain  paving,  and  cre- 
ated an  ImproTemttit  district  whidi  Included 
the  railway  company's  right  of  way  at  the 
street  crowing;  that  the  railway  company 
had  the  option  of  paving  between  Its  tracks, 
tmt  the  city  authorities  had  assessed  the  cost 
of  said  .improvement  against  tbe  raUway 
company,  and  had  issued  paving  bonds  for 
said  amount ;  that  the  railway  company  had, 
in  t&ct,  paved  Uiat  portion  of  its  right  of  way 
included  in  the  district  under  contract  with 
tbe  defendant  DTarmett  with  the  consent 
and  approval  of  the  city  authorities;  that 
the  assessment  and  bonds  were  void  for  the 
reason  the  assessment  was  made  against  the 
company  and  not  against  the  pn^erty  in- 
clnded  in  tbe  Improvement  district ;  that  the 
company  had  at  all  times  been  ready  and 
willing  to  pay  D'Zarmett  the  contract  price 
for  said  paving  as  soon  as  lyYarmett  com- 
piled with  the  tenns  of  the  contract  by  fur- 
nishing the  company  with  rectipta  fbr  all 
claims  for  labor  and  supplies;  that  the  pav- 
ing bonds  were  outstanding  and  constituted  a 
cloud  upon  the  title  of  the  company's  rl^t 
of  way;  that  other  persons  named  as  de- 
fendants were  daiming  to  be  the  owner  by 
assignment  of  said  bonds  and  of  the  funds 
due  D'Yarmett;  that  various  defendants 
claiming  to  be  creditors  of  D'Yarmett  had 
garnished  the  railway  ctnnpany  !n  varloua 
actions  pending  In  different  courts,  and  that 
the  railway  company  had  bem  sued  in  a 
number  of  actions  by  different  persons  pre- 
senting claims  against  DTarmett  for  labor 
and  supplies  growing  out  of  aald  paving, 
^nie  petition  joined  all  persons  menUfflied  as 
d^i^ants,  and  prayed  tliat  (hey  be  required 
to  set  forth  their  claims  against  DTarmett 
growing  out  Of  said  pavement  and  their  in- 
terests  or  claims  In  and  to  said  funds:  that 
the  bonds  be  adjudged  void  and  snrrCTdered 
for  cancellation,  the  dty  enjoined  from  col- 
lecting the  assessmoit,  and  that  the  court  de- 
termine to  whom  tbe  company  should  pay  the 
funds  which  It  contracted  to  pay  DTarmett 
tor  said  paving.  Upon  trial,  of  the  various 
issues  Joined,  the  court  found  that  the  work 
performed  by  DTarmett  under  contract  with 
the  railway  company  was  in  all  respects  done 
with  the  consent  and  approval  of  tbe  dty; 
that  the  assesBment  against  tbe  comjuny  and 
the  bonds  loRurd  therefor  were  void,  and  di- 
rected a  cance11ati<m  of  the  assessment  and 
of  the  bontls.  The  company  was  directed  to 
pay  to  the  clerk  of  the  court  the  amount  con- 
tracted to  have  been  paid  D'Tannett 

As  between  the  vartous  defendants  claim- 
ing an  interest  In  the  fund,  the  court  found 
that  the  defendants  American  Asphaltum  ft 
Rubber  Company  and  WlUlfun  Gethmann  had 
valid  prior  liens  upon  the  fund  In  question  in 
suffident  amounts  to  exhaust  same,  by  virtue 
of  <»itala  garnishment  proceedings.  The 


Gnannteed  State  Bank  was  awarded  Judg- 
ment tot  f 5,000  against  lyTarmett,  but  was 
adjudged  to  have  no  valid  lien  on  the  fund. 
From  thts  Judgment  tbe  Guaranteed  State 
Bank  appealed,  and  DTarmett  filed  a  cross- 
petltloa  In  error. 

It]  A  motitm  to  dismiss  the  appeal  was 
filed  by  defratdant  In  error  D'Tannett,  ally- 
ing the  lower  court  was  without  Jurisdiction 
of  the  subject-matter,  and  without  power  to 
render  the  Judgment  ottered.  In  support 
thts  contention  it  is  urged  by  counsel  that 
the  action  cannot  be  matntaioed  as  a  bOl  of 
Interpleader  because  the  railway  company, 
asking  affirmative  relief,  la  not  a  mere  stake- 
holder; that  it  cannot  be  maintained  as  a 
bill  in  the  nature  of  a  bill  of  interpleader  tor 
the  reason  that  the  railway  company  Is  not 
entitled  to  equitable  relief  against  all  the 
parties.  We  agree  that  this  acUon  Is  not 
one  of  Interpleader,  strictly  speaking,  but  It 
Ja  not  neceasary  that  the  rdief  must  be  pure- 
ly equitable  against  the  several  parties  before 
the  action  can  be  maintained  as  a  bill  In  the 
nature  of  a  bill  (tf  Interpleader.  The  rail- 
way company  la  a  stakeholder  of  tbe  fund 
due  to  DTarmett,  and  offers  to  pay  tbat  aa 
determination  by  the  court  to  the  party  en- 
titled  to  sam&  The  company  also  asks  fbr 
afllrmatlTe  rdief  against  tbe  dty  to  enjdn 
the  collection  of  the  assessment,  the  cancel- 
lation of  the  bonds,  and  to  r«nove  the  cloud 
from  Its  title.  A  bOl  In  the  nature  of  a  blU 
ot  interpleader  la  one  in  vrtildi  the  com- 
plainant sedu  some  relief  of  an  equitable  na- 
ture oonconlng  the  fund  or  aubjectmatter 
In  diaput^  In  addition  to  Interpleader  ot 
conflicting  dalmants.  In  Fomeroy'a  Bqidty 
Jurisprudence,  vol.  5,  t  60,  It  was  said: 

"The  complaiDant  is  not  regnind,  as  In  strict 
interpleader,  to  be  an  indinerrat  stakeholder, 
witbont  interest  in  the  aubject-matter." 

To  the  same  effect  Is  section  1S71,  Danlell's 
Chan.  PI.  A  Pr.  (6th  Ed.)  and  Story's  Bq. 
Jur.  asth  Ed.)  |  824.  In  the  case  of  Hay- 
ward  &  Clark  V.  McDonald,  182  ITed.  880, 113 
G.  G.  A.  368,  it  was  said : 

"A  complainant  may  have  in  bis  handa  prop- 
erty or  money  to  which  others  have  conflicting 
claims,  in  referaioe  to  which  property  or  con- 
flictins  claims  the  complainant  may  have  equita- 
ble rights  or  claims  and  be  entitled  to  equitable 
relief.  In  Buch  case,  while  he  cannot  maintain 
a  bill  ot  interpleader  strictly  so  called,  he  ia 
nevertheleaa  entitled  to  relief  and  Is  permitted 
to  maintain  a  UU  in  the  nature  of  a  6111  tit  in- 
terpleader." 

Another  case  In  point  is  mingwortlL  v. 
Bowe,  S2  N.  J.  Bq.  360^  28  AtL  456.  The 
subject-matter  of  the  action  here  was  tlie 
fund  representing  the  paving  work  dwe  by 
D'Tannett  The  railway  company  i^med 
an  equitable  interest  In  the  BUbJect-matter. 
that  la,  up<m  payment  of  the  funds  due 
D'Tannett  It  was  entitled  to  have  the  assess- 
mmt  and  the  iKHids  canceled  and  to  be  re- 
lieved of  liability  to  the  various  partlaa  mak- 
ing claims  against  the  funds.  Tbe  bonds 
issued  to  cover  this  assessment  were  in  tbe 
hands  ot  the  Goaranteed  State  Bank.  The 
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company  had  been  sued  by  various  parties  to 
recover  the  fund  held  by  It  representing  the 
value  of  the  paving  work  done  by  D'Yarmett. 
The  company  had  been  made  garnishee  In 
salts  In  which  It  was  sought  to  secure  these 
funds,  or  portions  thereof,  and  had  been 
served  with  an  assignment  of  D'Yarmett's 
claim  In  favor  of  one  of  the  defendants.  The 
company  had  a  right  to  have  a  judldal  de- 
termination between  the  dlfferait  claimants 
as  to  whom  it  should  pay  the  fund  iwresent- 
ing  the  value  of  the  pavement  Wheeler  v. 
Armstrong,  164  Ala.  442,  61  South.  268; 
Carter  v.  Cryer  (N.  J.  Ch.)  59  Atl.  252.  It  Is 
a  well-recognized  rule  of  equity  Jurispru- 
dence that  when  a  court  of  equity  obtains 
Jurisdiction  of  an  action  for  any  purpose  for 
which  It  Is  authorized  to  render  a  decree,  it 
will  hold  such  Jurisdiction  for  every  purpose 
and  for  a  complete  determination  of  all  the 
rights  of  the  parties  involved  In  the  subject- 
matter  of  the  cause  before  it,  and  will  exer- 
cise its  power  In  this  regard  to  prevent  a 
multiplicity  of  suits.  Do  Roberts  v.  Town  of 
Cross,  23  Okl.  888,  101  Pac  1114;  Cook  v. 
Warner,  41  Okl.  781,  140  Paa  424;  Watklns 
V.  T.  F.  Mfg.  Co.  (Ala.)  38  South.  7S6;  Duck- 
town  Co.  V.  Barnes  (Tenn.)  60  S.  W.  696; 
Springfield  Tr.  Co.  v.  Warrick,  249  111.  470, 
94  N.  E.  933,  Ann.  Cas.  1912A,  187;  10  R.  C. 
L.  370.  The  motion  to  dismiss  for  want  of 
Jurisdiction  must  be  overruled. 

[2]  The  only  remaining  question  to  be  de- 
termined is  whether  the  trial  court  erred  in 
denying  the  Guaranteed  State  Bank  a  prior 
lien  on  the  funds  In  question.  This  defend- 
ant bdd  tlie  paving  bonds  issued  to  cover  the 
assessment  against  the  railway  company  as 
collateral  security  for  the  payment  of  the 
indebtedness  from  D'Yarmett  It  is  urged  in 
the  bri^  that  the  delivery  of  the  bonds  to 
the  bank  constituted  an  equitable  assignment 
of  the  funds  due  D'Yarmett  from  the  railway 
company,  and  this  delivery  being  prior  to  the 
garnishment  proceedings,  the  court  erred  in 
holding  the  liens  of  the  attaching  creditors 
superior  to  the  claim  of  the  bbnk.  The  trial 
court  Iwld  the  paving  btmds  were  void,  tot 
Qie  reastm  that  tHe  assessment  was  made 
against  the  railway  company  and  not  against 
tbe  ifftverty  benefited  the  street  improve- 
ment The  pwUcm  of  the  right,  of  way  fn- 
dnded  in  the  improvement  district  was  at 
the  intersection  of  the  rij^t  of  way  and 
street  Under  tbe  statote  In  for<»  at  the 
time  (B.  L.  1907-08,  c  10,  p.  170)  tbe  dty 
had  the  right  to  compel  the  railway  company 
to  pave  betwem  its  tracks,  and  upon  refusal 
to  do  so,  the  city  might  do  the  paving,  and 
under  section  614  assess  tbe  cost  against  Che 
pix^rty  adjacent  or  contiguous  to  which 
said  improvement  was  made.  It  Is  conceded 
tbe  assessment  was  made  against  the  com- 
pany, and  not  against  the  property,  and  the 
railway  company  paved  Its  right  of  way  un- 
der a  contract  with  D'Yarmett.  The  court 
correctly  held  the  assessment  and  bonds  is- 
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sued  thereon  void,  and  properly  directed 
their  cancellation.  Article  10,  %  7,  Const; 
Morrow  v.  Paving  Co.,  27  Okl.  247,  111  Pac. 
198;  Craw  7.  V.  T.,  96  lU.  255.  86  Am,  Rep. 
143;  City  of  Lincoln  v.  Ii.  S-  B.  Co..  07  Neb. 
469,  93  N.  W.  766;  Neenan  t.  Smith,  60  Mo. 
525;  Manning  t.  Den,  90  CaL  61(^  27  Pac. 
435. 

[8]  Tbe  delivery  of  tbe  bonds  to  the  bank 
as  collateral  securi^  amounted  to  a  pledge, 
as  defined  by  section  4600^  Bev.  Ij.  1910, 
where  it  is  said: 

**Pledge  is  a  d^raait  dt  perswial  property  by 
way  of  security  for  the  pwfbrmanee  of  another 
act" 

Sectlfw  4K1S  of  this  statute  aaXhcxiiia  a 
sale  of  the  property  pledged  when  tbe  per^ 
formance  of  the  act  for  which  the  pledge  Is 
given  is  due.  Seeti<m  4614  provides  that  the 
property  cannot  be  sold  nnttl  after  demand  of 
performanco  from  the  dd}tor.  In  order  to 
c(Muititnte  an  equitaUe  assignmott  tlu  prop- 
erty right  of  D'Yarmett  In  tbe  fund  must 
have  passed  to  tbe  bank.  Tbere  Is  a  vast 
dilference  t>etweat  a  lien  and  an  asirtgnment 
Our  statute  (section  8822,  Ber.  L.  IftlO)  de- 
fines  a  lien  as: 

"A  charge  imposed  uqob  speclflc  prcmerty,  by 
which  It  is  made  security  for  the  penormance 
of  an  act" 

An  assignment  is  a  transfer  of  some  right 
or  Interest  from  one  person  to  another.  2 
R.  O.  I*  e»8;  4  Cyc.  6;  6  C.  J.  836;  Pass  v. 
McRea,  36  Miss.  143;  Bush  v.  Foote,  68  Miss. 
5,  38  Am.  Bep.  810.  The  delivery  of  the 
paving  bonds  to  the  bank  as  collateral  se- 
curity tor  tbe  payment  of  D'Yaimett's  debt 
did  not  amount  to  an  equttable  assignment 
of  the  fond  In  aueeHon. 

Tbe  Judgment  of  tiie  lower  court  Is  af- 
firmed. All  the  Justloea  concur,  »cept  HAB- 
DY,  J.,  being  disqualified,  did  not  partici- 
pate. 

On  Fetmon  of  Plaintiff  in  Brrw  tar  B^iear- 
Ing. 

HIL15Y,  J.  In  Its  petition,  for  rdiearins 
plaintiff  In  error  calls  atteation  to  a  ques- 
tion presmted  in  Its  brief,  but  which  was 
not  treftted^ln  the  former  iqrlnl«L  It 
pears  from  tbe  reoind  that  I^Yarmett  de- 
faulted In  bis  contract  with  tbe  cU?.  and 
that  it  was  necessary  for  the  city  to  com- 
plete the  paving  which  D'Yarmett  bad  agreed 
to  do  for  the  dty.  On  Mandi  29,  1911,  to 
enable  the  dty  to  complete  said  street  pav- 
ing, D'Yarmett  executed  an  assignment  in 
writing  to  it  of  the  bonds  against  the  Mis- 
souri, Kansas  &  Tecas  Railway  Company  re- 
ferred to  In  the  opinion,  a  deposit  in  the 
Guaranteed  State  Bank,  a  certain  storm 
sewer  warrant  and  "all  other  amounts  due 
me  at  this  time  on  account  of  street  paving 
In  the  dty  of  Durant,  Okl.,  amount  of  which 
Is  unknown  at  this  time."  The  dty  complet- 
ed the  paving  and  claimed  there  was  due 
It  by  D'Yarmett  on  account  thereof  the  sum 
of  ^2,932.47.    Litigation  arose  between  tbe 
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city  and  the  tumk,  plaintiff  In  error,  re- 
specting tbeir  rights  to  some  or  all  of  tbe 
Items  coTered  by  the  assignment  by  D'Yar- 
mett  to  the  city,  which  was  settled  by  writ- 
ten stlpnlatlon  dated  October  29,  1912.  This 
stipulation,  after  reciting  the  amount  dne 
the  city  by  D'Tarmett,  reads  as  follows: 

"It  U  further  stipulated  and  agreed  that  tbe 
•aid  cltj  of  Darant,  OU.,  dalms  to  be  tbe 
owner  of  tbe  ftdlowlng  dCBeribed  property,  to 
wit: 

"Street  Improvement  bonds,  commonly  called 
the  M.,  E.  &  T.  pBTlne  bonds  of  the  face  value 
of  $6,897.90,  which  said  bonds  under  a  special 
contract  with  the  M.,  K.  &  T.  are  to  be  can- 
celed and  surrendered  upon  payment  of  the  sum 
of  four  thousaDd  eight  hundred  and  sixty-nine 
and  fSTAOO  dollars  (?4,869.57).  Also  cash  de- 
posited in  the  Guaranteed  State  Bank  of  Da* 
rant,  OkL,  to  the  credit  of  W.  8.  Shannon,  city 
clerk,  amounting  to  tbe  sum  of  $1,910.00.  Also 
one  certain  Etorm  sewer  warrant  issued  by  tbe 
city  of  Durant,  Okl.,  on  the  29th  day  of  Novem- 
bet,  1910,  in  favor  of  B.  C  D'Tarmett,  calling 
for  the  paymnit  of  $3485.48  and  in  additloa  tlie 
accrued  interest  thereon,  and 

"Whereas,  the  dtr  of  Durant;  Okl.,  is  now 
suing  the  Guaranteed  State  Bank  for  said  above 
described  propartr  tn  varioos  and  sundry  law- 
suits and  It  18  the  desire  and  intention  of  the 
plaintiff  and  tbe  defendant  that  this  litigatiim  in 
BO  iFar  as  they  are  concerned  sbaU  be  settled: 

"Now,  therefore,  tbe  parties  hereto  do  agree 
as  follows: 

"In  couiideratlon  of  tbe  defendant.  Guaran- 
teed State  Bank  of  Durant,  OkL.  paying  to  tbe 
dty  of  DuranL  OkL,  tba  sam  of  nine  hundred 
ninety-two  and  97/100  dollars  ($992.97)  cash 
and  surrendering  and  paying  to  said  dty  the 
sum  of  nineteen  hundred  forty  dcOlars  ($1,940.00) 
on  deposit  in  said  bank  to  the  credit  of  W.  E. 
Shannon,  city  clerk,  the  receipt  of  which  is  here- 
by acknowledged,  tbe  said  tity  of  Darant,  OkL, 
does  hereby  rarrender  to  and  does  hereby  relin- 

fuish  and  set  over  unto  the  Guaranteed  State 
tank  of  Durant,  OkL,  all  of  its  right,  titl&  in- 
terest, claim  and  lien  in  and  to  all  of  the  above 
property  eo  that  the  said  defendant.  Guaranteed 
State  Bank  of  Durant,  Okl.,  shall  have  and  re< 
tain  all  of  said  ^perty  in  so  for  as  tbe  plain- 
tiff, the  city  of  Durant,  Okl.,  can  transfer,  as- 
sign and  convey  the  same  to  said  bank.  And 
does  hereby  release  said  Guaranteed  State  Bank 
from  any  and  all  daims  or  demands  made  against 
it  in  this  cause. 

"And  it  is  farther  agreed  and  understood  here- 
in that  the  said  Guaranteed  State  Bank  of 
Durant  OkL,  shall  succeed  to  and  become  vested 
with  all  of  the  interest  of  said  city  of  Durant, 
OfcL,  hi  and  to  said  above-described  property  ex- 
cept tbe  said  sum  of  nineteen  hnndied  forty 
doUan  ($14Ma00)  which  is  ■orreadeced  to  said 
city." 

plaintiff  In  error  paid  orer  to  tlie  dtr 
the  amoont  of  the  dq^t  aooordlng  to  On 
terms  of  the  stipulation,  and  also  the  said 
farther  sun  of  $9K!.9T.  It  emtended  In  its 
Mef  that  If  tt  was  not  entitled  to  the  fund 
dne  1^  the  xaUway  company  for  the  pav- 
ing done  for  It  by  lyTannett,  becanse  of  the 
pledge  to  It  of  the  bonds  Issoed  by  the  dty 
to  cover  tlie  void  aasesamoit  against  the 
railway  company,  thai,  by  reason  of  tbe  aa- 
slgnment  by  lyYaxmett  to  the  dty  and  un- 
der the  terms  of  tbe  stUHfladon  between  it 
and  the  cif;,  it  became  the  owner  of  $902.97 
of  tbls  fond  doe  the  railway  company 
tO€  the  ^Ting  dcme  nnder  contract  between 


the  railway  company  and  D'Tarmett  The 
assignment  by  DTarraett  to  the  dty  was 
prior  in  point  of  time  to  the  garnishments 
of  the  creditors  of  D'Tarmett,  who  were  ad- 
Judged  to  be  entitled  to  priority  of  payment. 
We  doubt  whether  the  assignment  by  D'Tar- 
mett to  the  dty  of  "all  other  amounts  due 
me  at  this  time  on  account  of  street  pav- 
ing, •  •  *  "  and  more  especially  the  terms 
of  the  stipulation  between  the  dty  and  the 
bank,  are  snffident  to  assign  all  or  any  part 
of  the  amount  due  by  the  railway  company 
to  D'Yarmett  under  the  contract  between 
them.  However,  it  is  unnecessary  to  deter- 
mine that  question,  since  It  was  not  pre- 
sented or  litigated  in  the  trial  court  and  ap- 
pears to  have  been  raised  fbr  the  first  time 
on  appeal  In  this  court. 

In  its  answer  the  plaintiff  In  error,  as  one 
of  the  defendants  below,  did  not  set  up  claim 
to  $992.07,  or  any  part  of  the  fund  by  rea- 
son of  the  asslgiifiient  and  stipulation  men- 
tioned. The  sole  claim  made  In  the  answer 
was  that  the  bonds  were  valid,  and  that  the 
same — 

"were  hypothecated,  delivered,  and  pledged  to 
this  defendant  by  the  defendant  D'Tarmett  on 
or  abont  the  1st  dar  of  January,  1911,  to  secure 
pavment  of  a  c^tam  note  due  and  owing  by  the 
detendant  D'Tarmett  to  this  plaintiff  (defend- 
ant) tm  the  sum  of  five  thousand  dollars 
000.0(9  which  said  note  Is  now  due  by  said  de- 
fendant D'Tannrtt  to  this  defendant  and  is 
wholly  nnpaidv  together  with  tbe  interest  there- 
on, and  this  defendant  now  holds  said  bonds  as 
collateral  security  for  the  payment  of  said  note 
and  the  accrued  uterest  thereon." 

[I,  •]  If  the  question  was  otherwise  pre- 
sented to  or  considered  by  the  trial  court 
the  same  has  not  been  called  to  onr  attri- 
tion, and  we  have  been  unalde  to  discover  it 
In  onr  examination  of  the  record.  The  well- 
settled  rule  against  changing .  the  claim  or 
defense  to  secure  a  reversal  on  appeal,  and 
that  questioos  not  raised  and  properly  pre- 
sented for  review  in  the  trial  court  will  not 
be  noticed  on  appeal.  Is  applicaUe  here. 
Duffey  V.  Sdentlflc  American  (Compiling  De- 
partment, 30  Okl.  742,  120  Pac.  1088 ;  Hamil- 
ton V.  Brown,  31  Okl.  218.  120  Pac.  ^SO. 

Tbe  petition  for  rehearing  presents  no  oth- 
er question,  and  the  same  la  accordingly  de- 
nied. All  the  Justices  cfxicur,  except  HAIt- 
UYt     disqualified,  and  not  partldpatlng. 


SCHTTBEOt  et  aL  v.  McDUFFSE  et  at 

(No.  7068.) 

(Supreme  Court  of  Oklahoma.   Oct.  30,  1917. 
Behearing  Denied  Jan.  8,  191&) 

(ByOalnu  hv  iht  Court.) 

1.  Appeal  abd  Ebsob  «=:»285— JuDOHEirr  on 
Pleadinqs— Motion  fob  Nbw  Tbiait-Nk- 

Where  jedgment  is  rendered  on  the  {dead- 
Ings,  a  motion  f<w  new  trial  is  neither  essen- 
tial nor  proper,  and  error  assigned  upon  the 
overruling  thereof  presents  nothing  for  review 
in  the  Supreme  Court. 
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2.  PXXA.DINO  «s»426<8>— DnniBBi^-CCoxioir 
TO  Stszkb— Waitxb  of  Ebbob. 

Where  motioD  to  strike  and  demurrer  were 
sustained  to  an  answer,  and  defendants  obtained 
leave  to  and  tibereafter  filed  an  amended  answer, 
repleading  the  matter  eliminated  the  error,  If 
my,  in  the  order  sntftaining  the  motion,  and  d^ 
mnrrer  was  waived. 

3.  Po:ading  <s=>343  —  "Motion  fob  Jitdq- 

MENT  ON  PlEADINGB"  —  NaTITBB  AND  BF- 

ncT. 

A  motion  for  judgment  on  the  pleadings  is 
in  the  nature  of  a  demurrer,  and  has  the  effect 
of  testing  the  sufficiency  of  the  pleadings  and 
presenting  to  the  court  as  a  question  of  law 
whether  the  facts  alleged  constitute  a  defense  to 
the  plaintiff's  cause  of  action. 

[lid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  HotLtm 
for  Judgment  on  Pleading.] 

4.  PUIADINO    ^a349  —  JUDOUXNT    OIT  lOX 

Pleadings— ADiossiONa 
Although  the  answer  of  defendants  cdntain- 
ed  a  general  denial,  this  was  qualified  by  other 
allegations  therein  contained  which  admitted 
all  the  essential  facts  necessary  to  authorise 
a  judgment  in  plalntifTs  favor,  and  it  was  not 
error  to  sustain  a  motion  for  judgment  on  the 
pleadings. 

CL  Banks  and  Banking  ^»176  —  Loan  in 
Violation  of  Law— Validity. 
Where  a  bank  made  a  loan  to  Its  officers  In 
Tiotation  of  section  270,  Rer.  Laws  1910,  the 
loan  was  not  void  as  between  the  bank  and  the 
debtor,  who  cannot  defeat  a  recovery  by  the 
bank  upon  that  ground. 

9.  Mobtgaoes  ®=s>276— Absttuftion  bt  Pub- 

CHABEB  —  EXISTXNOI  OF  DBBT— OONSIDBBA- 

noN. 

One  who  purchases  property  subject  to  a 
mortgage  thereon,  and  expressly  assumes  the 

Sayment  of  the  mortgage  indebtedness,  cannot 
eny  the  existence  of  sudi  Inddrtedness  or  tht 
amount  thereof,  neither  can  he  aveatiou  the  con- 
^deration  theroor. 

Error  from  IMstrlct  Oour^  AlfiiUb  County; 
James  W.  Steen,  Jndga 

Actum  by  O.  J.  McDoffee  against  D.  S. 
Scbuber,  Belnhard  Meio',  and  others.  Jndx- 
ment  tor  plaintiff,  and  defendants  Sdmber 
and  Meier  bring  error.  On  the  death  of 
plaintiff,  judgment  and  proceedings  In  error 
rerlved  In  name  of  H.  P.  McDuflee^  admin- 
istrator. Affirmed. 

See,  also,  158  Pac.  885. 

J.  P.  Evans,  of  Byron,  for  plaintiffs  In  er- 
ror. Tltns  &  Talbot,  of  Cherokee,  for  de- 
fondants  in  error. 

HARDT,  jr.  This  action  was  commenced 
In  the  district  court  of  Alfalfa  connty  by  G. 
J.  McDuffee  against  J.  L.  Blanchard,  Nellto 
F.  BlQDchard,  D.  8.  Schuber,  and  Reinhard 
Meier  to  recover  upon  certain  promissory 
notes  ezeciited  by  J.  L.  and  Nellie  F.  Blanch- 
ard to  Byron  State  Bank,  and  foreclosing 
a  certain  real  estate  mortgage  given  to  se- 
cnre  same,  which  notes  and  mortgage  were 
duly  assigned  to  M.  A  Blanchard,  and  by 
talm  assigned  to  O.  J.  McDnffee  prior  to  the 
filing  of  this  snit.  Defendants  J.  L.  and  Nel- 
lie P.  Blandiard  answered,  admitting  the  ex- 
ecution and  delivery  of  said  notes  and  mort- 
gage, and  admitted  the  balance  due  thereon 


and  prayed  a  foredosore  of  said  mortgage 

be  had,  and  any  defldeucy  after  a  sale  tO.  tbe 
prc^Oerty  be  made  ctt.  defmdants  Schuber  and 
Meiu'.  D^endants  Sdiuber  and  Ueler  an- 
swered by  way  of  general  denial,  and  alleged 
that  defendant  J.  1a  Blanchard  Induced  then 
to  purchase  said  property  by  fraudulently 
misrepresenting  Its  value;  that  the  mcrtgago 
sued  upon  was  not  assigned  for  value;  that 
plaintiff  did  not  purdiase  same  for  valae  or 
In  due  course;  that  the  deed  In  which  it  was 
recited  that  the  said  defendant  assumed  tbe 
payment  of  said  mortgage  was  not  executed 
on  the  date  alleged,  but  was,  in  fact,  executed 
and  delivered  on  a  later  date;  and  that  at 
the  time  J.  L.  and  Nellie  Blanchard  procured 
tbe  loan  represented  said  notes  and  mort- 
gage they  were  officers  and  stockholders  of 
said  bank,  and  by  reason  thereof  said  loan 
was  prohibited  by  law  and  the  notes  and 
mortgage  were  void.  Plaintiff  flled  3ziotion 
to  strike  certain  portions  of  this  answer  and 
demurred  thereta.  ITie  motion  and  demurrer 
were  by  t^e  court  sustained,  whereupon  de- 
fendants asked  and  were  granted  time  to 
file  amended  answer,  and  thereafter,  on  Au- 
gust IMh,  amended  answer  was  filed,  whldi. 
In  substance,  alleged  the  same  matters  set 
out  in  the  original  answer.  Motion  to  strike 
portions  of  the  amended  answer  and  demur- 
rer thereto  were  filed,  and  by  agreemmt  of 
parties  the  ruling  of  the  court  upon  the  mo- 
tion and  demurrer  to  the  mlgbial  answer 
was  set  aside  and  said  motion  and  demurrer 
considered  as  ffled  to  the  amended  answer. 
ami  upon  constderatlmi  were  by  tbe  court  sus- 
tained. Xhe  mllng  on  tbe  nxttion  to  strike 
eliminated  from  tbe  answer  of  defendants  a 
portion  of  tbe  allegattons  fraud  aUcved  to 
have  beat  mads  by  J.  Ll  Blandiard  to  Induce 
said  d^ndants  to  porduue  said  property, 
also  the  allegations  that  the  notes  and  mort- 
gage had  not  been  assigned  by  tbe  payee  to 
M.  A.  Blanchard  or  by  M.  A.  Blanehard  to 
plaintiff  for  value,  or  tiiat  plaintiff  was  the 
bolder  ft»r  value,  and  also  that  portion  al- 
leging that  the  notes  and  mortgage  were  void 
because  executed  in  violation  of  the  banking 
laws  of  the  state.  On  the  21st  of  August, 
1914,  moUw  for  judgment  on  pleadings  was 
sustained,  and  judgment  rendered  for  plain- 
tiff for  the  amount  claimed  and  decreeing  the 
foreclosure  of  said  mortg^,  from  which 
judgmoit  defendants  Sehnber  and  Meief 
prosef  ute  this  appeaL 

[1]  The  judgment  appealed  from  was  ren- 
dered On  the  pleadings,  and  a  motion  for  new 
trial  was  neither  essential  nor  proper,  and 
an  assignment  of  error  predicated  thereon 
presents  nothing  for  review.  Dunn  v. 
Olaunch,  15  Okl.  27,  78  Pac.  388. 

[21  When  defendants  asked  leave  to  ffle 
amended  ans\rer  after  motion  and  demurrer 
thereto  were  sustained,  and  In  pursuance  of 
the  leave  granted  filed  an  amended  answer, 
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the  error,  If  any,  la  tbe  action  of  the  court  In 
sustaining  the  motion  and  demurrer  to  the 
origlQal  answer  was  waived.  Wallace  t. 
Blaslngame,  155  Pac.  1143;  Guess  t.  Reed, 
IK!  Paa  899;  Campbell  r.  Thomburgh,  104 
Pac.  674. 

^3]  The  Judgment  being  rendered  upon  the 
motion  therefor,  flie  motion  for  Judgment  waa 
in  the  nature  of  ft  demurrer,  and  had  the  ef- 
feet  of  testing  tbe  snffldoicy  ot  the  pleadings 
and  presenting  to  the  court  as  a  auestlon  of 
law  whether  the  facts  alleged  comrtitnted  a 
defense  to  the  pUhiUfTs  acUtm.  Peck  t. 
First  Nat.  Bank,  IfiO  Pac.  1089. 

[4]  If  (he  amended  answer  set  up  any  de- 
fmse  to  plalntUTs  action,  or  alleged  any  is- 
suable fiict  wMdi  defendants  were  entitled 
to  have  determined  at  the  trial,  the  Judg- 
ment of  the  court  cannot  be  upheld.  On  the 
contrary,  If  there  was  no  tact  in  Issne  and 
no  defense  stated  to  the  plalntUTa  petition, 
the  ruling  of  the  court  was  correct  and  the 
Judgment  should  be  affirmed.  In  bapport  of 
the  judgment,  defendants  in  error  contend 
that  the  answer  admitted  every  essential  fact 
necessary  to  establish  plalntUTs  cause  of  ac- 
tion, and  therefore  there  was  nothing  which 
plaintiff  was  required  to  prove. 

The  cause  of  action  as  stated  was  one  for 
Judgment  upon  certain  promissory  notes  and 
for  foreclosure  of  a  mortage  given  to  secure 
tbe  payment  of  same.  The  notes  and  mort- 
gage were  executed  by  J.  U  and  Nellie  Blanch- 
ard,  and  the  proper^  described  therein  had 
been  conveyed  by  warranty  deed  to  defend- 
ants, who  assumed  the  payment  of  said  in- 
debtedness, as  appears  by  a  recital  in  the 
deed  of  conveyance.  Although  the  answer  of 
defendants  contained  a  general  dental,  this 
was  qualified  by  other  allegations  ther^n 
contained,  which  had  the  effect  of  admitting 
the  execution  and  deUver>-  of  tbe  notes  and 
Dkortgage  sued  upon  <and  of  the  deed,  which 
contained  a  redtal  that  the  indebtedness  se- 
cured by  said  mortgage  was  assumed  by  said 
defendants.  Pugh  t.  Stlgler.  21  Okl.  854,  97 
Pac  668;  AdUns  Arnold,  82  Oil.  lOT,  121 
Pa&  186;  Long  Shepard,  85  Okl.  489.  iSO 
Pac  181;  De  Oroat  v.  Focht.  87  Okl.  267. 131 
Pac  172;  Acton  t.  Cnlbertson,  88  Okl.  280. 
182  Pac  812;  Chambers  t.  Kirk,  41  Okl.  696. 
189  Pac  986. 

It  wfts  alleged,  In  snbatance,  that  aald  de* 
fendouts  daiy  that  on  the  7th  day  (tf  April. 
1913.  the  said  J.  L.  and  Nellie  Blanebard 
*  executed  and  dellTered  tt>  said  defoidants 
tbidT  warranty  deed  ooaveying  said  premie- 
•e,  bnt  that  in  truth  and  In  fact  aald  deed  was 
madfl^  executed,  and  delivered  <hi  the  27th 
day  of  June.  1913.  This  allegation  constitat* 
ed  a  native  ^gnant  which  admitted  tbe 
MiecnticHi  and  delivery  at  the  deed  in  qnea- 
tion.  but  d«iled  that  tt  was  executed  on  the 
Tth  day  of  April,  1913.  Spencer  v.  Tumey  & 
Co-t  6  Okl.  683, 4»  ^c  1012;  Bamum  v.  Ken- 
nedy, 21  Kan.  ISL 

The  exact  date  of  Its  execntloa  was  not  a 


material  issne.  By  admitting  the  execution 
of  said  deed  they  dispensed  with  proof  there- 
of. St.  L.  &  S.  F.  By.  Co.  v.  LIndsey,  39  Okl. 
439,  135  Pac.  1053. 

To  avoid  the  I^al  effect  of  the  admission 
that  said  deed  had  been  executed  and  deliver- 
ed, defendants  attempted  to  set  up  three  af- 
firmative defenses;  first  of  which  was  Qiat 
they  were  frandnlently  Induced  to  purchase 
the  mortgaged  premises  by  defendant.  J.  H 
Blanchard.  The  answer  nowhere  alleges  that 
tbe  Byron  State  Bank  was  a  party  to  the 
alleged  fraud,  neither  does  It  allege  that  H. 
A.  Blanchard  or  the  plaintiff  were  parties 
thereto.  The  allegations  of  fraud  relate  to 
misrepresentations  claimed  to  have  been  made 
by  J.  L.  Blanchard,  as  owner  of  the  mortgag- 
ed property,  to  defendants,  as  prospective 
purchasers  thereof,  respecting  the  value  of 
the  property,  niese  alleged  fraudulent  mls- 
representatlons  had  nothing  to  do  with  the 
execution  of  the  notes  end  mortgage,  but  were 
made  more  than  a  year  after  seme  had  he&k 
executed.  Whatever  may  have  been  the  rf- 
fect  of  these  allegations  as  against  defendant 
J.  L.  Blanchard,  and  wliatever  right  of  ac- 
tion they  may  have  conferred  upon  def endanta 
against  said  defendant  Blanchard,  it  Is  dear 
that  they  do  not  constitute  a  defense  to  the 
notes  and  mortgage  sued  upon.  Blanchard 
owned  the  property  and  executed  the  mort- 
gage ta  the  bank,  which  was  ultimately 
transferred  to  plaintiff,  and  more  than  a 
year  thereafter  defendants  purchased  aald 
property  and  assnmed  and  agreed  to  pay  the 
mortgage.  In  their  anaww  they  admitted  tbe 
execuUon  of  said  mortgage  and  of  the  deed 
under  whitib  they  assume  to  pay  said  morl> 
gage,  and  the  fraud  complained  of  simply 
amounts  to  an  allegaticni  that  Blandiard, 
who  was  tbe  orlgbial  mortgage,  fraudulent- 
ly Induced  them  to  purchase  said  pn^perty 
by  misrepresenting  its  value. 

As  ft  second  affirmative  dtfenie  It  was 
allied  that  plaintiff  wa»  not  the  holder  at 
said  notes  in  due  course  or  as  an  innocent 
pnrdiaser.  Tbe  purpose  <tf  Oils  d^ense  was 
apparently  to  diow  that  defendant  was  not 
precluded  from  making  the  defenses  which  he 
attempted  to  set  up.  It  appears  from  the 
record  that  the  indebtedness  was  due  prior 
to  tbe  date  tut  the  first  assignment  by  tbe 
bank  to  M.  A.  BUnchard.  and  plaintiff  dU 
not  claim  to  be  an  owner  and  bolder  of  said 
Instruments  In  due  courae  and  without  no- 
tlca  There  was  then  no  Issne  presoited  by 
this  d^^se.  It  was  no  concern  <tf  these  de- 
fendants  whether  the  assignmrats  were  made 
tor  value  or  not  Tbelr  Interest  lo  this  re- 
gard Is  satisfied  when  they  are  famished 
with  a  vall^  release  or  satisfaction  of  tbe 
indebtedness  r^resented  thereby,  and  no 
ctmalderatlon  need  be  shown  for  sndi  trans- 
fers. If  the  bolder  of  such  an  instroment 
desires  to  make  a  gift  of  snch  paper,  he  has 
ft  legal  right  so  to  do,  and  the  fact  that  be 
may  make  ft  transfer  thereof  without  consid- 
eration is  no  defense  to  an  action  tbereoa. 
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Gamel  v.  Hynds  et  al.,  84  OkL  888,  126  Pac. 
1115,  Ann.  Cr8.  1M4C.  233 ;  First  Nat  Bank 
y.  Jeffrey  et  al.,  27  Okl.  702,  113  Pac.  710; 
BcAIne  T.  WllsoD,  75  Kan.  82».  89  Pac.  678; 
Gelsrdter  et  al.  t.  Sevier,  33  Ark.  622 ;  Shane 
et  al.  y.  Lowr?,  48  Ind.  206. 

The  denial  in  the  pleading  is  that  they 
were  execnted  and  delivered  tor  value.  This, 
In  effect,  admitted  the  execution  of  the  in- 
Btrument,  but  denied  that  they  were  executed 
for  value,  and  the  admission  thus  made  su- 
persedes the  general  denial  and  obviates  the 
Becessity  for  proof  of  the  execution  of  mch 
assignments.  Spencer  v.  Tumey,  supra; 
Jackson  v.  Greene  et  al.,  18  Okl.  314,  74  Pac 
602 ;  Bamum  v.  Komedy,  21  Kan.  181 ;  Tate 
T.  People,  6  Colo.  App.  202,  40  Pac.  471; 
Thompson  v.  Hamilton  Motor  Co.,  170  Cal. 
7S7,  151  Pac.  122,  Ann.  Cas.  1917A,  677; 
Welch  V.  Bigger  et  al..  24  Idaho,  169, 133  Pac. 
881. 

[S,  I]  The  third  defense  was  that  defend- 
ants J:  L.  and  Nellie  Blanchard  were  stock- 
holders end  managing  officers  of  the  bank  at 
the  time  they  borrowed  the  money  r^reaent- 
ed  by  said  notes  and  mortgage,  and  that,  as 
the  laws  proMbltM  the  officers  of  a  bank 
from  borrowing  therefrom,  the  notes  and 
mortgage  were  void  and  unenforceable.  As- 
snmlng  the  truth  of  these  allegations,  the  fticta 
aHeged  constituted  no  defense  to  Oie  plaintUTs 
actum.  The  taw  prohibiting  banks  ttom  loan- 
ing money  to  its  officers  was  for  the  protection 
of  its  atockholdm  and  dqra^tora,  and  a  vi- 
olation of  the  law  In  this  reject  can  only 
be  availed  of  at  the  Instance  of  the  state, 
and  such  a  loan  between  the  bank  and  bor- 
rower ia  not  invalid,  and  the  amount  so  loaned 
may  be  recovered.  Bwing  et  aL  t.  Board 
of  Co.  Oommis^nerB  et  aL,  156  Pac  229; 
Bzittan  v.  Oakland  Bank  &  Savings  Oa,  124 
Gal.  282,  67  Pac.  84,  71  Am.  St  Bep.  58; 
Mills  Co.  Nat.  Bank  t.  Ferry.  72  Iowa,  16, 
88  N.  W.  341»  2  Am.  St  Bep^  228;  Union  Nat 
Bank  v.  MattbewB,  96  U.  B.  ^1,  25  L.  Ed.  188 ; 
Jones  V.  N.  Y.  Onaranty  &  Ind.  Co..  191  U.  S. 
622,  26  L.  Ed.  1060.  « 

The  liability  of  defmdants  arose  from  the 
CRCt  that  they  assumed  the  payment  of  the 
mortgage  indebtedness  in  tba  deed  by  which 
title  to  the  property  was  transferred  to  them, 
and  having  admitted  the  execution  and  de- 
livery of  this  deed  they  are  estopped  to  deny 
the  exlstoice  of  said  indebtedness  or  the 
amount  thereof,  and  th^  cannot  def«id 
against  the  mortgage  which  they  assumed 
to  pay  on  the  ground  that  It  was  made  with- 
out cMislderatlon,  for  It  does  not  matter 
whether  there  was  any  legal  obligation  upon 
the  original  mortgagor  to  pay  same  or  not 
as  defendants  having  undertaken  to  pay  it, 
the  amount  thereof  entered  Into  and  berame 
a  part  of  the  consideration  tor  the  purdiase 
of  the  property  embraced  therein.  Jones  v. 
Perkins,  43  OkL  734,  144  Pac.  183;  U.  S. 
Bond  ft  Mortg.  Oo.  v.  Eeahey,  165  Foe.  667, 


U  R.  A.  1917G,  820;  Midland  Sav.  &  Loan  Co. 
V.  Neighbor  et  al.,  154  Pac.  506;  Midland 
Sav.  &  Loan  Ca  v.  Shell  et  al.,  157  Paa  80. 

The  execution  of  the  notes  and  mortgage 
sued  upon  being  admitted,  and  the  delivery 
and  acceptance  of  the  deed  of  conveyance 
by  which  defendants  Schuber  and  Meier  ob- 
tained title  thereto  subject  to  the  paymmt 
of  the  mortgage  thereon  being  also  admitted, 
and  a  deed  containing  a  recital  that  the 
payment  of  said  Indebtedness  was  assumed 
by  said  defendants,  the  c6urt  committed  no 
error  in  sustaining  the  motion  for  Judgment 
on  the  pleadings.  Long  v.  Shepard,  supra; 
Pag©  Woven  Wire  Fence  Oo.  v.  Allen,  31  Okl. 
166, 120  Pac.  638 ;  Marshall  Mfg.  Oo.  v.  Dlt^- 
erson,  156  Pac.  224;  Chambers  v.  Kirk,  supra; 
Smith  V.  State,  47  Okl.  682, 149  Pac.  884. 

The  ju^ment  is  affirmed.  All  the  Jus- 
tices conciir  except  BRETT,  J.,  absent 


EHRIG  V.  ADAMS.    (No.  6077.) 
(Sopreme  Court  of  Oklahoma.   June  19,  1917., 
Rehearing  Denied  Jan.  8,  1818.) 

(SptkAma  &v  tht  Oovrt.) 

1.  Appeal  akd  Ebbok  «=3l218,  1219— Man- 
date —  RicAUL— Jubisdiotion—Rbhbakino. 

Afl  a  general  mle  this  court  will  not  recall 
Its  mandate  after  the  same  has  regularly  issued 
and  Judgment  entered  thereon  in  the  lower 
court,  in  the  absence  of  fraud,  accident,  or  in- 
advertence However,  it  has  ^e  power,  and,  in 
a  proper  case,  will  recall  the  mandate,  notwith- 
stondiuK  the  term  of  this  «>urt  at  which  same 
issued  has  expired.  The  Judgmrat  reversing 
this  case  and  ordering  a  new  trial,  through  in- 
advertence, was  based  upon  an  act  of  Congress 
which  had  been  repealed;  the  case  not  having 
been  finally  disposed  of  in  the  lower  court,  the 
relations  <^  the  parties  not  having  changed,  and 
the  rights  of  third  parties  not  being  involved.  It 
was  proper  to  recaU  the  mandate  and  to  permit 
the  nling  of  a  petition  for  r^earing. 

2.  Indians  «=»15(2)  — Auxkation— Txtz^- 
aot  ot  conqbebs. 

Crockett,  a  Chickasaw  Indian,  in  July, 
1907,  prior  to  the  removal  of  restrictions  against 
the  alienation  of  the  land  in  controversy,  ex- 
ecuted a  deed  to  B.  In  1910,  after  the  removal 
of  such  restrictions,  he  executed  a  second  deed 
to  B.  for  a  consideration  of  $1  and  the  consid- 
eration mentioned  in  the  former  deed.  Htiidt 
the  deed  in  1910,  under  the  provisions  of  Act 
Cong.  May  27. 1908.  c.  199. 85  Stat  312,  passed 
title,  notwithstandhig  the  former  deed  was  v<dd. 
Sharp,  C.  J.,  and  Miley,  J.,  dissenting. 

Error  from  District  Court,  Marshall  Coun- 
ty;  Summers  Hardy,  Judge. 

On  rehearing.  Order  and  opinion  reveteing 
the  case  set  aside,  and  Judgment  of  the  low- 
er court  affirmed. 
For  former  optuion,  see  162  Pac.  594. 

Rider  &  Hurt  of  Madlll,  for  plaintiff  in 
error.  McPherren  &  Cochran,  of  Durant, 
and  Eennamer  A  Coakley,  of  MadiU,  for  de- 
fendant In  error. 

OWEN,  J.  An  action  brought  in  the  dis- 
trict court  of  Marshall  county  by  plalntlCF  in 
error  against  defendant  In  error,  to  quiet 
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title  and  recover  possession  of  a  tract  of  land 
allotted  to  Crockett,  a  Chickasaw  Indian,  un- 
der whom  both  parties  claim.  In  July,  1007, 
prior  to  the  removal  of  restrictions  against 
the  alienation  of  this  land,  Crockett  executed 
a  deed  to  Bratton,  the  grantee  of  the  defend- 
ant In  error.  In  July,  1910,  after  the  removal 
of  restrictions  against  alienation,  Crockett 
executed  a  second  deed  to  Bratton,  redting 
a  consideration  of  fl  and  the  consideration 
received  under  the  former  deed.  The  plain- 
tiff contended  the  second  deed  from  Crockett 
to  Bratton,  based  on  the  consideration  re- 
ceived under  the  former  deed,  was  void,  and 
claimed  title  from  Crockett  through  a  deed 
executed  in  July,  1908,  but  not  placed  on  rec- 
ord uutll  after  the  second  deed  to  Bratton. 
Judgment  below  was  for  the  defendant. 
Plaintiff  appealed.  An  opinion  was  flled  re- 
versing the  cause.  The  mandate  issued  and 
Judgment  was  entered  thereon  in  the  lower 
court  An  order  was  made  withdrawing  the 
mandate,  and  a  petition  for  rehearing  was 
flled  by  the  defendant  In  error. 
.  [1 1  The  platntltt  In  error  in  imposing  thlfl 
petition  urges  that  this  court  lost  jurisdic- 
tion of  the  case  when  Judgment  was  rendered 
In  the  lower  court  upon  the  ihandate.  and, 
a  term  of  this  court  having  expired,  this 
court  was  wittaont  authority  to  recall  the 
mandate. 

The  general  rule  la  that  appellate  courts 
will  not  recall  the  mandate  after  It  has  regu- 
larly issued  and  been  transmitted  to  the  low- 
er court.  In  the  absence  of  fraud,  accident, 
or  inadvertence.  In  some  states  the  power 
or  authority  to  do  so  Is  limited  by  statute 
to  the  term  at  which  the  mandate  issues. 
Our  attention  has  not  been  called  to  any  limi- 
tation in  the  Constitution  or  statutes  of  this 
state  upon  the  power  of  this  court  to  recall 
Its  mandate.  The  power  of  the  trial  courts 
to  modify  or  set  aside  their  judgments  Is 
limited  by  statute,  but  no  reference  Is  made 
to  this  court  in  such  IlmltationB.  The  rule 
is  one  of  courts  and  not  of  law.  The  Supreme 
Court  of  Washington  in  the  case  of  State  t. 
County  Commissioners,  61  Wash.  684,  112 
Pac.  929.  said: 

"Courts  of  orif^nal  jurisdiction  generally  have 
tba  power,  for  some  ome  after  a  Judgment  has 
been  rendered,  to  set  it  aside  or  modify  it  as 
legal  circumstances  may  require.  The  time 
withiD  which  this  may  be  done  depends  either 
upon  the  statute  or  upon  the  common  practice 
of  the  courts." 

In  the  case  of  Thomsen  et  al.  v.  Cayser  et 
al.,  243  U.  S.  66,  37  Sup.  Ct  863,  61  U  Bd. 
597,  Ann.  Cas.  1917D,  822,  in  an  opinion  flled 
March  6.  1917,  the  Supreme  Court  of  the 
Uulted  States  in  overruling  a  motion  to  dis- 
miss, based  upon  the  action  of  the  Circuit 
Court  of  Appeals  in  recalling  its  mandate 
after  Judgment  had  been  entered  in  the  lower 
court  and  the  term  had  expired,  said: 

"A  writ  of  emir  frmn  tbe  federal  Supreme 
Court  to  review  a  judgment  of  reversal  with 
instructions  to  dismiss  the  complaint  which 
a  Circuit  Court  of  Appeals  had  entered  on  re- 
hearing after  it  bad  recalled  its  mandate,  pre* 


vionsly  issued,  ordering  a  new  trial,  and  had 

set  aside  the  judgment  of  the  court  below,  need 
not  be  dismissed,  either  because  the  trial  court 
had  theretofore  entered  judgment  on  the  originsl 
mandate,  and  had  adjourned  Cor  the  term  with- 
out any  application  made  to  recall  sncb  judg- 
ment, or  any  writ  of  error  to  review  such  judg- 
ment sought  •  *  • " 

To  the  same  effect  Is  the  case  of  FnmUin 
Bank  Note  Co.  t.  Hackey,  1S8  N.  T.  683,  SI 
N.  a.  178,  wher«  a  moUon  was  made  to  va- 
cate an  order  recalling  the  mandate  after 
the  same  has  been  flled  and  judgmeat  entered 
thereon  In  the  lower  court.  In  that  case  the 
Court  of  Ai^>eal8  said: 

"It  is  often  erroneously  assumed  that  after 
the  filing  of  the  remittitur  in  the  court  below, 
and  order  entered  thereon,  tiiis  court  is  deprived 
of  all  jurisdiction  in  the  cause.  In  Swe^  v. 
Mowry,  138  N.  T.  6S0  [84  N.  B.  3681.  a  mo- 
tion for  rear^ment  was  granted  and  a  return 
of  tbo  remittitur  requested.  These  acts  of  the 
court  were  held  to  be  in  resumption  of  juris* 
diction.  •  •  •  It  is  competent  for  this  court 
to  determine  whether  it  will  resume  jurisdiction 
for  any  purpose,  and,  having  decided  to  do  so* 
it  then  reoucsts  ttie  court  below  to  retain  the 
remittitur." 

In  the  case  of  St  Paul  Fire  ft  Marine  In- 
surance Go.  V.  Peck,  40  Okl.  396, 139  Pac  117. 
this  court,  after  quoting  the  rule  announced 
in  the  case  of  Thomas  v.  Thomas,  27  OU. 
801,  109  Pac.  825,  113  Pac.  1058,  3S  L.  B.  A. 
(N.  S.)  124, 133,  Ann.  Cas.  1912C,  713,  said: 

"That  Is  undoubtedly  the  correct  rule.  How- 
ever, in  the  case  at  bar  the  dednon  and  judg- 
ment of  this  court  was  a  mistake  or  Inadvertence 
and  comes  within  tbo  exception,  for  by  Inad- 
vertfflice  and  mistake  In  the  ophiion  the  stat- 
ute is  quoted  as  reading:  The  countv  court 
shall  have  •  ♦  •  exclusive  original  forisdlc- 
tion  in  all  sums  in  excess  of  two  hundred  do^ 
lars,  exclusive  of  interest*  when  in  fact  the 
statute  provides:  The  county  court  shall  have 
*  *  *  exclusive  original  jurisdiction  in  all 
sums  in  excess  of  two  hundred  dollars  and  not 
exceeding  five  hondred  dollars.'" 

The  practise  of  this  court  has  been  to  re- 
call its  mandate  where  the  facts  Justify  It 
Garland  v.  Union  Tmst  Co.,  1S4  Pac.  076w 
It  appears  that  the  case  had  not  been  finally 
disposed  of  In  the  lower  court  at  the  time 
the  mandate  was  recalled.  Judgment  had 
been  entered  on  the  mandate  granting  a  new 
trial,  but  the  pleadings  had  been  amended  by 
leave  of  the  court  and  the  cause  was  pending 
on  tiie  amended  pleadlnga.  Tba  relations 
and  rights  of  the  parties  had  not  changed, 
and  no  rights  of  third  persons  had  Interven- 
ed. The  Judgment  of  this  court,  reversing 
the  lower  court  appears  to  have  been  based 
upon  the  construction  of  the  terms  of  the  act 
of  Congress  of  April  26, 1906  <34  Stat  U 137, 
c.  1876),  inadvertently  overlooking  the  act  of 
Congress  of  May  27,  1908  (3S  Stat  U  312. 
c.  190),  under  tbe  terms  of  which  the  deed 
from  the  allottee  to  Bratton  in  July,  1910, 
must  be  construed.  The  act  of  1908  operated 
as  a  repeal  of  the  act  of  April  26, 1906.  O^Is 
was  held  by  this  court  In  tbe  cases  of  Ma- 
Harry  V.  Batman,  29  Okl.  46,  116  Pac  036; 
Lewis  V.  AUen,  42  OkL  684, 142  Pac.  384 ;  Hen- 
ley V.  Davis,  166  Pac.  337 ;  McEeever  v.  Car- 
ter, 167  Pac  66.   I^is  Inadvertence  brings 
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this  case  within  the  ezce[ttloD,  and  upon  the 
state  of  the  record,  the  order  recalling  the 
mandate  was  proper. 

[2]  In  the  former  opinion  (162  Pac  594), 
it  was  held  that  the  deed  from  the  allottee 
to  Bratton  In  July,  1910,  was  void  under  sec- 
tion 19  of  the  act  of  April  26,  1906,  assnmlnj^ 
the  second  deed  was  In  couflrmation  of  the 
first  because  the  principal  consideration  was 
the  consideration  for  the  first  deed.  TTpon 
reconsideration,  we  conclude  that  the  provi- 
sions of  the  act  of  1906  had  no  application, 
and  that  the  deed  of  July,  1910,  is  not  to  be 
construed  under  the  provisions  of  that  act 
This  deed  must  be  construed  under  the  provt- 
sions  of  the  act  of  May  27,  1908.  Section  5 
of  this  act  mattes  all  deeds  entered  Into 
prior  to  the  removal  of  restrictions  void. 
But  the  act  contains  no  provision  making  a 
deed  executed  after  the  removal  of  restric- 
tions void.  There  is  no  merit  in  the  conten- 
tion that  the  deed  of  July,  1910,  was  void  for 
the  reason  that  it  was  supported  principally 
by  the  consideration  received  under  the  deed 
of  1907.  There  Is  no  allegation  of  fraud  or 
want  of  consideration.  The  second  deed 
stands  as  an  lnde[)endent  transaction.  The 
allottee  being  of  less  than  one-half  blood,  all 
restrictions  upon  his  powera  of  alienation 
of  this  land  were  removed  by  the  act  of  May 
27,  1008.  When  he  saw  fit  to  convey  this 
land  to  Bratton  in  1910  for  $1,  he  was  at 
liberty  to  do  so,  without  regard  to  his  void 
deed  made  prior  to  this  act.  The  fact  that 
the  Indian  appears  to  have  been  sufficiently 
honest  to  recognize  and  remember  the  con- 
sideration which  he  had  received  under  the 
void  deed  did  not  impose  any  restrictions  up- 
on his  power  to  alienate.  McKeever  v.  Car- 
ter, supra;  Oflsey  t.  Bingham,  37  Okl.  484, 
182  Pac.  663;  Goat  t.  United  States,  224  U. 
S.  468,  32  Sup.  Ct.  644,  66  li.  Bd.  841 ;  Bell 
V.  Cook  (O.  a)  192  Fed.  597. 

The  order  and  opinion  reversing  this  case 
will  be  set-  aside  and  the  judgment  of  the 
lower  court  affirmed. 

BBETT,  BAINXI7,  and  THACEEB,  JJ., 
concur.  TURNER,  J.,  concurs  In  the  con<au- 
slon.  MIIiET,  dissents.  KANE,  J.,  ab- 
sent HARDY,  J.,  trial  Judge  below,  did  not 
participate. 

SHARP,  a  X  (dissenting).  I  deeixe  to  re* 
cord  m7  dissent  from  the  ^pinion  of  the 
court,  on  the  ground  that  this  court  la  mm 
wltbout  auttiorUy  of  law  to  set  aside  Its  for- 
mer opinion, 

ObvtouslT,  Uke  cause  Is  pending  in  the  trial 
court,  as  tbe  mandate  from  this  cOurt  <m  the 
former  oidnlon  was  Issued,  spread  of  record, 
and  jndi^CTt  entwed  tlwreon  In  said  court 
Not  only  thla^  but  by  leave  of  court  tbe 
pleadings  were  amended  and  tbe  case  is  now, 
presumably,  awaiting  trial  in  the  district 
court.  It  is  Inconc^vable  to  my  mind  that 
for  the  purpose  of  a  trial  or  dedston  upon  tbe 


merits  of  an  action,  such  action  may,  at  one 
and  the  same  time,  be  pending  in  both  a 
trial  court  and  an  appellate  court  The  opin- 
ion of  the  court  appears  to  recognize  the 
rule  that  an  appellate  court  will  not  recall 
a  mandate  after  it  has  been  regularly  Issued, 
but  refuses,  or  at  least  n^lects,  to  observe 
it  for  the  reason  ttiat  through  alleged  Inad- 
vertence this  court  failed  to  give  effect  to 
the  act  of  May  27,  1908  (36  Stat  at  L.  812). 
This  the  court  should  have  done,  and  would 
had  it  not  erred.  It  now  proposes,  In  eifect 
at  least,  to  escape  the  consequence  of  its  er- 
ror by  affixing  to  Its  former  decision  the 
gracious  and  (diaritable  mantle  of  inadvert- 
ence, and  by  such  means  restore  Itself  to  Its 
former  Jurisdiction.  This  it  cannot  legally 
do.  There  is  no  sound  reason  why  the  gener- 
al rule  of  law  in  such  cases  should  be  depart- 
ed from  in  this  case.  If  In  adopting  the 
opinion  of  the  commission,  error  was  com- 
mitted, as  it  seems  was  done,  such  error 
may  be  corrected,  either  in  the  trial  court 
where  the  actlim  Is  now  pokUng,  or  in  tbis 
court  on  a  second  appeal. 

PERKINS  V.  SILVER  et  aL    (No.  14333.) 
(Supreme  Ckiurt  of  Washingtcm.    Jan.  9,  1918.) 

Department  1.  Appeal  from  Superior 
Court  King  County ;  Boyd  J.  Tallman,  Judge. 

Suit  by  John  N.  Perkins  against  Joseph 
Silver  and  others.  Judgment  for  defendants 
dismissing  the  complaint,  and  plaintiff  an- 
peals.  AtBrmed. 

Jdbn  O.  Kleber,  of  Sp(Aane,  for  appellant 
B.  H.  Kelleran,  of  Seattle,  for  respondents. 

PARKER,  J.  Tbe  plalnUfl,  Perkins,  seeks 
a  Judgment  decreeing  hbn  to  be  the  owner  of 
a  one-sixth  Interest  in  certain  mining  claims 
the  legal  title  to  which  stands  in  tbe  name 
of  tbe  defendants.  Trial  In  tbe  superior 
court  uptm  the  merits  resulted  in  Judgment 
dismissing  the  plalntUFa  complaint  and  de- 
creeing him  to  have  no  Interest  In  the  minlnjfe 
claims.  From  this  disposition  of  the  cnuse 
the  plaintiff  has  ai^iealed. 

A  carefDl  reading  of  tbe  recwd  convinces 
us  that  there  la  no  question  here  presented 
worthy  of  serious  ccmsideratlwi,  other  than  a 
question  ot  fact  as  to  whether  or  not  appel- 
lant has  ctm^lled  wltb  the  agreed  coqdlllons 
upon  tbe  performance  of  wbUSti  he  was  to  ac- 
quire bis  claimed  Interest  In  tbe  mining 
claims.  We  think  it  would  serve  no  useful 
purpose  to  discuss  tbe  facts  In  detail.  The 
trial  court's  conclusion  rests  upon  conflicting 
oral  evidence.  We  deem  it  sntBdent  to  say 
that  we  cannot  see  onr  way  dear  to  disturb 
the  Judgment 

It  Is  therefore  affirmed. 

BIXIS,  C.  J.,  and  FULLERTON,  MAIN, 
and  WBBBTBB,  JJ^  concur. 
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MOBSE  T.  RIMDEItLE  et  aL   (No.  8729.) 
(Supreme  Court  ot  Colorado.    Dec.  8,  1917.) 

En  Banc.  Error  to  Court  of  Appeals. 

Suit  by  B.  P.  Morse  against  Charles  Blnd- 
erle  end  wife.  A  decree  for  plalntlfl  was 
reversed,  by  the  Court  of  Appeals  &l  Colo. 
App.  457,  150  Pac.  215).  and  plalntUE  brings 
error.  Judgment  <^  tbe  Court  of  Appeals  af- 
firmed, and  cause  remanded. 

L.  W.  Burgess  and  Bullock  &  Walker,  all 
of  Grand  Junction,  for  plalnttit  In  error. 
N.  C.  Miller  and  H«iry  Tupper,  both  of 
Grand  Junction  (Sam  B.  Berry,  of  Grand 
Junction,  of  counsel),  for  defendants  in 
error. 

GARRIGUEIS,  J.  We  have  examined  the 
record,  briefs,  and  opinion  of  tbe  Court  of 
Appeals  in  Rtnderle  v.  Morse,  27  Colo.  App. 
4D7,  150  Pac.  245,  and  are  of  the  opinion 
the  concInsi(ni  reached  ^erdn,  that  tSie 
lower  court  was  governed  by  the  legal  ob- 
llgatl<m  rather  than  by  equitable  principles 
In  the  determination  of  the  case.  Is  correct 
The  judgment  of  the  Court  of  Appeals  in 
this  r^ard  is  therefore  affirmedy  and  the 
cause  remanded  to  tbe  district  court  for 
further  proceedings. 

Judgment  affirmed. 


MORGAN  V.  THUR.    (No.  8304.) 
(Snpr^e  Court  of  Oklahoma.   Jan.  8,  1918.) 

Commissioners*  Opinion,  DlTlsion  Mo.  2. 
Error  from  District  Court,  Greer  Count? ;  W. 
A.  Edwards,  Judge. 

Action  of  forcible  entry  and  detainer  by 
Wm.  Thur  against  Eliaha  Morgan.  Judg- 
ment for  plaintiff  In  Justice's  court,  and  from 
a  Judgment  of  the  district  court,  dismissing 
an  appeal,  defendant  brings  error.  Reversed, 
and  Judgment  directed  upon  stipulati<»i. 

I  B.  F.  Van  Dyke,  of  Granite,  for  piaintur  in 
error.  A.  M.  Stewart,  of  Oklahoma  City,  tor 
defwdant  In  error. 

GALBRAITH,  O.  This  is  an  appeal  upon 
petition  in  error  and  transcript  from  the 
Judgment  of  the  district  court,  dismissing  an 
appeal  from  a  Judgment  rendered  by  a  Jus- 
tice of  the  peace  in  an  action  of  forcible 
entry  and  detainer,  awarding  the  possession 
of  tbe  southwest  quarter  of  section  33,  town- 
ship 6  north,  range  21  west,  to  the  defendant 
in  error,  Wm.  Thur.  The  appeal  was  dis- 
missed by  the  district  court  on  account  of  ir- 
regularities in  the  appeal  bond,  and  an  ap- 
peal Is  prosecuted  by  the  plaiutlCT  In  error 
from  that  order. 

The  record  was  filed  in  this  court  May  13, 
1916,  and  the  cause  was  regularly  submitted 
on  the  8th  day  of  October,  1017.  On  the  21st 
day  of  August,  1917,  the  plalntlCT  in  error 
filed  in  the  cause  a  minion  for  Judgment, 


asking  that  the  cause  be  reversed,  and  that 
Judgment  be  entered  awarding  the  possession 
ot  the  premises  above  described  to  him,  and 
that  he  be  taxed  with  the  costs  on  appeal, 
and  that  the  costs  of  the  lower  court  be  tax- 
ed against  tbe  defendant  in  error.  To  this 
moti(m  is  attached  a  stipulation,  signed  by 
the  defendant  In  error  and  sworn  to  by  him 
before  e  notary  public,  agreeing  that  snch  a 
Judgment  shall  be  entered.  While  this  stipu- 
lati<m  Is  of  an  unusual  diaracter,  it  bears 
the  earmarks  of  or^nality  and  genuineness, 
and  la  acc^ted  as  presented. 

It  therefore  appears  that  the  appeal  should 
be  Bustalned,  and  the  cause  remanded  to  the 
district  court  of  Greer  county,  with  direc- 
tions to  vatute  the  order  dismissing  the  ap- 
peal and  to  enter  Judgment  In  said  cause 
awarding  the  possession  of  tbe  land  above  de- 
scribed to  the  plaintiff  in  error,  and  taxing 
the  costs  of  the  lower  court  against  the  de- 
fendant in  error.  Wm.  lliur,  and  those  of  tbe 
ai^llate  court  against  the  plaintiff  in  error, 
per  the  motion  and  stipulation  of  the  parties 
filed  herein. 

PER  CURIAM.  Adopted  In  wbolek 


HOLLAND  V.  STATE.    (No.  A-2547.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
5,  1918.) 

Appeal  from  County  (3ourt,  Nownta  Coun- 
ty; F.  A.  Calvert,  Judge. 

Buster  Holland  was  convicted  of  violating 
the  prohibitory  law.  and  he  appealsL  Af- 
firmed. 

TUIotson  &  EUiott,  Of  Nowata,  tOr  plain- 
tiff in  error.  McMUlan.  Asst  Atty.  Gen., 
for  t3ie  State. 

PER  CITBIAM.  Buster  HoUand  was  con- 
victed at  the  January,  1916,  tenn  of  the 
county  court  of  Nowata  county,  on  a  charge 
of  unlawfully  selling  intoxicating  liquor,  and 
his  punishment  fixed  at  a  fine  of  $250  and 
imprisonment  In  the  county  Jail  of  Nowata 
county  for  3  months.  A  careful  examination 
of  the  record  discloses  no  error  sufficiently 
prejudicial  to  warrant  a  reversal  ot  tbe 
Judgment  of  the  trial  court. 

It  is  therefore  affirmed. 


COOK  T.  STATE.   (No.  A-^836L) 

(Criminal  Court  of  Appeals  of  Oklshoma.  Jan. 

21.  1918.) 

Appeal  tnm  County  Court,  Okmulgee 
County;  Mark  L.  Bozarth,  Judge. 

Jim  Cook  was  convicted  of  violating  the 
prohibitory  law,  and  he  appeals.  Affirmed. 

E.  W.  Smith,  of  Okmulgee,  for  plalnUff  la 
error.  R^  McMillan,  Asst  Atty.  Gen.,  fax 
the  Stat& 
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PER  GUBIAM.  The  plaintiff  In-  error,  Jim 
Cook,  was  convicted  In  tlie  connty  court  of 
Okmulgee  county  upon  an  information  charg- 
ing that  lie  did  have  poasesalon  of  certain  In- 
tozlcattng  Uqnors,  to  wit,  55  gallons  of  Choc- 
taw beer,  tiie  same  being  a  preparation  con- 
taining more  than  one-half  of  1  per  cent  of 
alrohol,  measnred  by  volume,  and  capable  of 
being  need  aa  a  bererage,  with  the  Intention 
of  selling  the  same.  Tbe  imy  failed  to  llx 
tbc  punishment,  and  he  was  sentenced  by 
the  court  to  be  Imprisoned  in  Qxe  conn^  Jail 
for  60  days  and  to  pay  a  fine  at  flOO  and 
costs.  From  the  Judgment  he  ai^>enled. 

No  brief  has  been  Died,  and  when  the  case 
was  called  for  final  submission  no  appear- 
ance was  made  on  behalf  of  plaintiff  in  er- 
ror, whereupon  the  case  was  submitted  on 
the  merits.  After  a  careful  examlnatiOQ  of 
the  record,  onr  conclusion  Is  that  the  appeal 
Is  destitute  of  merit.  It  appears  that  be  had 
a  fair  and  Impartial  trial  and  that  no  ma- 
terial error  was  committed.  It  follows  that 
the  Judgment  diould  be  and  the  same  is 
hereby  afflrmed. 

Mandate  forthwith. 


CANON  CRYSTAL  ICE,  STORAGE,  FUEL 
&  MERCANTUiB  CO.  T.  TOWLEB. 
(No.  8271J 

(Supreme  Court  of  Colorado.    Jan.  T,  1918.) 

En  Banc.  Error  to  Fremont  County  Court ; 
Kent  L.  Eldred,  Judge. 

Action  by  A. .  Towler  against  the  CauMi 
Crystal  Ice,  Storage,  Fuel  &  Mercantile 
Company.  Judgment  for  plalntiCF,  and  de- 
fendant brings  error.  Affirmed. 

Martin.  M.  Burns,  of  Colorado  Sittings,  for 
plalntift  In  wror.  I.  W.  Ibbotson,  of  Canon 
City,  for  defendant  in  error, 

WHITE,  C.  J.  Towler,  plaintiff  below,  re- 
covered a  small  Judgment  against  the  de- 
fendant, plaintiff  In  error  here.  The  cause 
of  action  was  upon  a  note  dated  January  9, 
1915,  payable  to  the  order  of  Towler,  60  days 
after  Its  date,  and  signed,  "The  Canon  Crys- 
ml  loe  Company,  by  E.  M.  Collins.  Mgr." 
There  was  an  allegation  In  the  complaint  to 
the  effect  that  the  Cancm  Crystal  Ice  Com- 
pany was  another  name  whi^  Hie  defend- 
ant corporation  used  in  the  transaction  of 
Its  bnslneaa.  It  was  conceded  that  E,  M. 
Collins  was  Its  manager,  and  the  principal 
question  was  whether  he  had  authority  to 
execute  the  not&  The  cause  was  tried  to 
the  court  and  no  declarations  of  law  were 
made  or  reQuested.  ^erefore  the  <mly  ques- 
tl(m  f<n-  consideration  here  is:  Did  the  evi- 
dence warrant  the  finding  of  the  court  In  &- 
vor  of  the  plaintiff?  We  have  examined  the 
record  and  approve  the  finding  of  the  court. 
Tiie  Judgment  Is  therefore  affirmed. 

Judgment  affirmed. 


WEBBER  et  al  v.  PEOPLE.   (No.  9331.) 
(Supreme  Court  of  Colorado.    Feb.  4,  1018.) 

Error  to  District  Court,  City  and  County 
of  Denver;  Julian  H.  Moore,  Judge. 

Delos  Webber  and  another  were  convicted 
of  larceny,  and  they  bring  error.  Supersede- 
as denied,  and  Judgment  affirmed. 

George  J.  Humbert,  of  Denver  (H.  H, 
Wbittier,  of  Denver,  of  coimsel),  for  plain- 
tiffs in  error.  Leslie  E.  Hubbard,  Atty.  Gen., 
and  Bertram  B.  Beshoar,  Asst  At^.  Gen., 
for  the  People. 

HILL,  a  J.  The  plaintiffs  In  error  were 
convicted  of  the  crime  of  larceny  as  bailees. 
The  only  error  urged  Is  that  the  evidence  Is 
insufficient  to  sustain  the  verdict  The  tes- 
timony was  conflicting.  An  examination  of 
it  discloses  te.sttmony  sufficient  to  Justify  the 
verdict.  The  application  for  supersedeas  will 
be  denied,  and  the  judgment  affiimed. 

Supersedeas  denied;  Judgmrat  affirmed. 

BAILEY  and  ALLEN,  JJ.,  concur. 


CITT  OF  EUGENE  v.  GARREIT  et  aL 
(Supreme  Court  of  Oregon.  Jan.  16,  1018.) 

1.  Municipal  Cobpobations  «=96i>7(4)  — 
Streets— Power  to  Vacate. 

Charter  of  Eugene  (Sp.  Laws  1905,  p.  254) 
I  48,  subd.  36,  provides  for  the  vacation  of  auy 
street  or  alley  upon  the  petition  or  with  tbe 
consent  of  not  less  than  tbree-fourtbs  of  the 
owners  of  property  adjoining  or  abutting  there- 
on, and  tbe  paaaage  of  an  ordinance  providing 
for  improvement  of  a  SO-foot  street  aa  a  TO-foot 
street,  without  such  petition  or  consent,  could 
not  have  the  effedt  of  vacating  any  portion  of 
the  street 

2.  DxnioATioir  ^>68(2!)— Abaitdonuznt  or 
Past  of  Stbext— Riqht  to  Open. 

Where  a  street  was  dedicated  90  feet  wide, 
and  the  dty  used  but  70  feet  of  the  width  al- 
though it  Improved  the  street  by  grade  and 
macadam,  and  it  was  desired  that  tbe  street  be 
narrowed  to  70  fe^  which  had  not  been  dme, 
as  tbe  property  owners  knew,  or  by  reaaonable 
diligence  coald  bare  known,  they  took  chances 
in  improving  their  lota,  and  the  city  is  not  es- 
topped to  claim  the  full  width  of  the  street 
8.  EviDSROB  «s»2S(2)  —  Judicial  Motict  — > 
Crrr  Lnnrs— Public  Subvet. 

In  a  proceeding  under  L.  O.  L.  SS  3278  and 
3284.  to  vacate  streets  and  alleys,  where  the 
petition  does  not  state  that  the  addition  is  with- 
out the  boundaries  of  the  city,  the  court 
where  the  limits  of  the  city  are  fixed  by  iegis- 
lative  charter,  may  take  judicial  notice  thereof, 
and  likewise  of  tbe  public  survey  of  a  donation 
land  claim  named  upon  a  plat  and  mentioned 
in  the  itetition. 

4.  Municipal  Cobporatiohb  «=s>cr>7(3)  — 
Abandonment  op  Stbeet— Acts  or  Pubuo 
Officebs. 

Where  the  board  of  regents  of  the  Univtt- 
sity  relied  uptm  a  decree  quieting  title  and  reg- 
istering land  which  they  purchased  for  tbe  state, 
and  upon  an  agreement  they  had  with  the  city 
by  which  the  latter  eecnred  the  use  of  suffi- 
aent  area  to  make  a  70-foot  street  along  certain 
land,  the  dty  could  not  go  beyond  such  agree- 
ment and  appropriate  land  belonging  to  the 
state. 

Department  1.  Appeal  from  Circuit  Cburt, 

Lane  County ;  P.  M.  Calkins,  Judge. 


4s>For  otti«r  cases      same  toplo  and  KBT-NUHBBR  In  aU  Ker-Nttinbered  DU^sta  ua  Xndezw 

Digitized  by  Google 


660 


169  PAOIFIC 


BEPOBTBR 


(Or. 


Suit  by  the  Oily  of  Eugene  against  Thorn  aa 
H.  Garrett  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Modified  and 
affirmed.  Betaearing  denied  170  Pac.  781. 

This  is  a  suit  to  establish  the  rigbt  of  the 
dty  of  Eugene  to  a  street  knowa  as  Agate 
aTenue. 

In  1890  "Fairmoont,"  Lane  conntTf  Or., 
was  platted  Into  lots  and  blocks  with  streets 
and  allera.  It  was  located  some  distance 
beyond  tba  limits  of  the  city  of  Eugene  as 
the  same  then  existed.  Hie  addition  was  em- 
braced within  the  limtts  of  the  donation  land 
claim  of  WlUlam  Smitii  and  wife,  with  the 
west  line  of  the  claim  as  the  west  line  of 
Fairmoont.  The  street  on  the  west  dde  was 
designated  as  Agate  avenue,  and  extended 
from  the  O.  &  0.  B.  B.  right  of  way  on  the 
north  to  the  south  side  of  the  platted  por- 
tUm  of  the  claim.  Ihls  street  was  platted 
and  dedicated  to  the  width  of  C3  feet  to  60 
feet;  the  variation  being  due  to  the  fact 
that  the  west  line  of  the  claim  did  not  coin- 
cide with  the  line  of  the  street 

In  1891  University  addition  to  Eugene  was 
platted  with  the  east  line  the  same  as  the 
west  line  of  Fairmooat,  and  the  plat  shows 
the  street  00  feet  wide  from  the  east  line  of 
Agate  avenue.  This  would  take  68  to  60 
feet  east  of  the  claim  line  and  80  to  37  feet 
on  the  west  of  the  claim  line  to  make  the 
width  dedicated. 

In  1892  the  owners  of  Falrmonnt  addition 
filed  an  amraded  plat  subdividing  some  of 
the  lots.  This  plat  shows  the  west  line  of 
the  lots  facing  on  Agate  avenne  U  feet  far- 
ther west  than  the  first  In  order  to  correct  an 
error  in  the  first  plat  and  to  conform  to  the 
stakes  set  in  the  ground  marking  that  line  of 
the  lots. 

In  1886  aU  that  part  of  University  addition 
south  of  Fifteenth  street  was  ordered  va- 
cated by  the  county  court  of  Lane  comity. 
Thereafter  the  owners  of  University  addition 
instituted  a  suit  in  the  circuit  court  to  quiet 
title  to  this  tract  of  34  acres,  and  to  register 
the  same  under  the  Torrens  Reglstratlou  Act. 
Laws  1001,  p.  438.  AftM>  due  service  and 
publication  of  notice  a  decree  was  rendered 
in  effect  quieting  the  title  and  ordering  the 
same  registered.  After  this  the  title  to  the 
tract  was  acquired  by  the  board  of  regents  of 
the  University  of  Oregon.  This  tract  em- 
braced all  the  land  which  was  formnly  a 
part  of  University  addition,  from  the  south 
line  of  Fifteenth  street  to  Eighteenth  street 
Both  of  the  additions  mentioned  were  outside 
of  the  limits  of  the  city  of  Eugene,  and  were 
not  within  the  boundaries  of  any  municipality 
until  the  limits  of  the  city  ot  Eugene  were 
extended  by  an  act  of  the  Legislature  in  1003, 
after  which  a  portion  of  what  was  formerly 
University  addition,  south  of  Eighteenth 
street  was  platted  as  Oroes  addition,  and  the 
plat  was  accepted  by  the  city  and  duly  record- 
ed. In  1909  the  dty  council  of  Eugene  pass- 
ed an  ordinance  providing  for  the  improve* 
Toeat  ot-  Agate  avenue.   TbB  center  line  of 


the  Improvement  was  declared  to  be  10  f^ 
east  of  the  claim  line  above  referred  to.  The 
street  was  then  improved  by  grading  40  feet 
in  width  with  a  high  grade  of  macadam  16 
feet  wide  In  the  center  of  a  70-foot  street. 
Wooden  sidewalks  were  constructed-  along 
the  west  side  of  the  70-foot  line  for  a  portion 
of  the  distance  north  of  Fifteenth  street,  and 
some  shade  trees  were  planted  which  are 
now  about  twelve  feet  high.  Gutters  and 
drains  were  arranged  to  conform  to  this  pro- 
posed line,  and  the  plumbli^  of  the  property 
owners  was  connected  with  the  sewers.  By 
an  agreement  with  the  board  of  regents  of 
the  University  the  use  of  a  sufficient  area  to 
make  a  70-foot  street  along  the  34-acre  tract 
was  obtained,  and  the  fence  on  the  east  side 
of  the  tract  was  adjusted  to  this  line  agreed 
upon. 

In  1014  the  property  owners  along  Agate 
avenue  petitioned  the  dty  council  to  take 
formal  action  to  definitely  determine  the  lines 
of  the  street.  An  ordinance  was  passed  by 
the  coundl  dedarlng  the  street  to  be  70  feet 
in  width  and  vacating  the  remaining  portion. 
This  ordinance,  however,  was  vetoed  by  the 
mayor,  and  never  became  effective.  There- 
fore it  cannot  be  farther  considered  in  con- 
nection with  this  case.  This  suit  was  in- 
stituted by  the  direction  of  the  dty  officials 
to  quiet  title  to  the  street  to  the  width  of  00 
feet,  as  formerly  dedicated. 

The  drcult  court  passed  a  decree  estab- 
Usfaing  the  line  of  the  street  as  prayed  for  In 
the  complaint,  and  the  answering  defendants 
appeaL  ^e  board  of  r^ents  of  the  Univer- 
aty  made  no  appearance. 

8.  P.  Ness,  of  Eugene  (Hewitt  ft  Dillard,  of 
Eugene,  on  the  brief),  for  appellants.  O.  B. 
Foster,  City  Atty..  and  John  U.  Williams, 
both  of  Eugene  (Wllltems  &  Bean,  of  Eugene, 
on  the  brief),  for  respondent 

BEAM,  J.  (after  stating  the  facts  as  above). 
The  appealing  defendants  pleaded,  and  claim 
that  the  dty  is  estopped  from  asserting  a 
right  to  more  of  the  street  than  it  improved 
after  establishing  the  lines  in  making  the 
improvement;  that  to  change  the  street  at 
this  time  would  destroy  public  and  private 
property,  that  la,  the  improvement  of  the 
street  and  the  sidewalk  and  the  parkings 
along  the  street;  that  the  dty  could  not  ac- 
qnlre  a  right  of  way  across  the  University 
grounds  without  the  consent  of  the  state 
authorities. 

[1,2]  We  wUl  first  consider  that  part  of 
Agate  avenue  not  adjacent  to  the  University 
tract  The  request  to  establish  a  70-foot 
street  and  vacate  the  remainder  thereof 
came  prlndpally  &om  the  property  owners 
on  the  west  side  of  the  street  and  north  of 
the  University  tract  Prior  to  1909  this 
street  had  been  used  but  little.  It  was  then 
graded  to  the  width  of  40  feet  with  macadam 
in  the  center  of  the  grade  16  feet  in  width. 
Sidewalks  were  constructed  for  a  portlw  of 
the  distance  on  the  west  side,  and  some  five 
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or  six  duelling  houBes  were  bnllt  and  some 
of  the  lots  graded  and  adorned  with  ahmb- 
bery  with  a  view  to  conformlDg  to  the  pro- 
posed 70-foot  street.  None  of  the  bouses 
were  tmllt  within  the  90-foot  street  line,  but 
some  of  them  are  near  that  line.  It  appears 
from  the  evidence,  taking  into  consideration 
all  of  the  proceedings  relating  thereto,  that 
it  was  proposed  by  some  of  the  city  oflBdals, 
and  desired  by  some  of  the  property  owners, 
and  perhaps  expected,  that  a  70-foot  street 
should  be  established.  Tbls  was  never  dcme. 
Most  of  the  lot  owners  who  made  Improve- 
ments on  the  west  side  of  the  street  knew 
that  no  portion  of  the  90-foot  street  bad  ever 
been  vacated.  All  of  them  could  with  rea- 
sonable diligence  have  obtained  snch  infor- 
mation. This  is  shown  and  recognized  by 
their  petition  to  the  city  council  to  vacate 
a  portion  of  the  street  and  establish  the 
same  70  feet  wide,  as  proposed  by  the  or- 
dinance wbich  was  vetoed  by  the  mayor. 
Plainly  expressed,  these  lot  owners  took 
chances  on  the  street  being  narrowed.  Tbelr 
request  in  this  respect  was  denied.  Subdi- 
vision 38  of  section  48  of  the  charter  of  th6 
dty  of  Eiugene  (Special  Laws  of  Oregon  1005, 
p.  254)  empowers  the  dty  council  to  provide 
for  the  vacation  of  any  street  or  alley  upon 
the  petition  or  with  the  consent  of  not  less 
than  three-fourths  of  the  owners  of  the 
property  adjoining  or  abutting  ui>on  such 
street  or  alley  or  part  thereof  to  be  so  va- 
cated. The  passage  of  the  ordinance  for 
the  partial  Improvement  of  Agate  avenue 
and  fixing  the  center  line  of  the  street^  with- 
out the  required  petition  or  consent,  could 
not  have  the  effect  of  vacating  a  portion  of 
the  street.  The  nmnlclpal  .authorities  have 
no  right  to  sdl  or  dispose  of  streets  or  alleys 
dedicated  to  the  public  except  in  the  manner 
provided  by  law.  Christian  v.  Eugene,  49 
Or.  174,  89  Pac.  419.  It  is  contended  on  be- 
half of  the  defendants  that  the  dty  Is  es- 
topped from  claiming  a  street  90  feet  wide, 
for  the  reason  It  has  never  used  any  portion 
of  the  street  outside  of  the  70'foot  line,  and 
has  by  its  acts  led  the  property  owners  to 
Improve  their  property  to  that  line.  It  Is 
not  usually  expected  that  a  dty  will  Im- 
prove all  of  its  streets  at  one  time.  It  may 
also,  if  necessity  requires,  with  the  same 
pri^riety  grade  a  portion  of  a  street.  When 
this  street  is  permanently  improved  or  pav- 
ed, the  work  already  done  will  not  be  lost 
The  evidence  in  the  case  does  not  dlsdose 
acts  done  by  the  adjoining  proprietors  which 
Indicate  that  they  In  good  faith  have  claim- 
ed a  part  of  the  highway  as  their  own  prop- 
erty, or  have  expended  money  on  the  faith 
of  such  a  claim  by  adjusting  their  property 
to  the  highway  as  they  claim  it  to  be,  so 
that  such  private  rights  are  of  more  per- 
suasfve  force  than  those  of  the  public;  In 
other  words,  the  city  Is  not  estopped  by  its 
acts  from  asserting  Its  right  to  the  full  width 
of  this  part  of  the  street,  under  the  rule 
adopted  in  this  state  in  the  cases  of  Oliver 
T.  Synbont,  48  Or.  292.  86  Pao.  376,  7  U  B. 
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A.  (N.  8.)  243;  fidioollng  T.  HarrlsbUTg,  42 
Or.  494,  71  Pac.  605;  Oliver  v.  Synhorst,  68 
Or.  682,  109  Pac.  762,  116  Pac.  694;  Onison 
V.  Lebanon,  64  Or.  698,  181  Pac.  S16,  and 
Portland  v.  Xnman-Poulsen  Lumber  Co.,  66 
Or.  86,  138  Pac  829,  46  L.  a  A.  (N.  S.)  1211, 
Ann.  Cas.  1915B,  400. 

[8]  As  to  that  portion  of  Agate  avenue  be>- 
tween  Fifteenth  street  and  Eighteenth  street 
along  the  east  side  of  the  University  tract  a 
different  situation  is  presented.  It  should 
be  rCToembered  that  In  1895,  upon  the  peti- 
tion .  of  the  owners  of  University  addition, 
the  county  court  of  Lane  County  ordered  va- 
cated all  that  part  of  the  streets  and  alleys 
of  the  addition  south  of  the  south  line  of 
Fifteenth  street  as  designated  upon  the  plat. 
This  affected  the  34-acre  tract  The  order 
was  acted  upon.  Thereafter  the  owners  of 
the  tract  Instituted  proceedings  In  the  cir- 
cuit court  for  the  purpose  of  quieting  the  ti- 
tle to  the  tract  and  registering  the  same. 
After  due  service  and  publlcatlou  of  notice 
a  decree  was  passed  adjudging  the  Lane 
County  Investment -Company,  a  corporation, 
to  be  the  owner  in  fee  simple  and  In  posses- 
sloa  of  said  tract  and  that  no  other  person 
or  corporation  had  any  interest  or  claim  of 
any  bind  to  said  land,  and  confirming  such 
title,  and  ordering  the  same  r^stered  as 
provided  by  the  statute.  After  this  the  84- 
acre  tract  extending  to  the  east  line  of  the 
Fielding  McMurray  donation  land  claim  was 
conveyed  to  the  board  of  regents  of  the  Uni- 
versity of  Oregon,  for  University  purposes. 

It  Is  contended  on  behalf  of  the  dty  that 
the  county  court  was  without  Jurisdiction 
to  order  a  vacation  of  the  streets  and  alleys, 
for  the  reason  that  the  petition  therefor  did 
not  state  that  University  addition  was  not 
within  the  limits  of  any  incorporated  dty 
or  town,  and  did  not  show  that  the  addition 
was  outside  the  boundaries  of  the  city  of 
Eugene,  In  order  to  conform  to  the  require- 
ments of  seettons  3276  or  3284,  L.  O.  L.  The 
dty  limits  were  then  fixed  by  the  legislative 
charter  of  Eugene,  and  the  county  court 
could  take  Judldal  notice  of  the  same  and 
also  of  the  public  snrvey^  of  the  donation 
land  claim  which  was  named  upon  the  plat 
recorded  and  referred  to  In  the  petition. 
See  17  Am.  &,  Eng.  Enc.  of  Law,  pp.  894, 
940,  and  913.  However,  this  may  be,  we  do 
not  deem  It  necessary  to  dedde  as  to  the 
force  of  the  order  of  vacation  of  the  county 
court. 

[4]  The  decree  of  the  circuit  court  pre- 
cludes the  city  authorities  from  establishing 
Agate  avenue  as  90  feet  In  width  along  the 
east  side  of  the  University  tract  so  as  to 
appropriate  a  portion  of  tbe  land  belonging 
to  the  state.  The  board  of  regents  relied 
upon  the  title  to  tbe  34-acre  tract  accord- 
ing to  the  decree  of  the  drcult  court  as 
they  had  a  right  to  do.  Equity  does  not  de- 
mand that  the  title  to  the  streets  and  al* 
leys  In  that  part  of  what  was  formerly  Uni- 
versity addition  should  be  disturbed,  at  the 
salt  of  a  pf^tical  division  of  tbe  states  Such 
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claim  Is  not  In  harmony  with  the  agre^nent 
made  by  the  dl?  officials  and  the  board  ot 
regmts,  as  mentioned  above. 

The  decree  of  the  lower  court  will  be  mod- 
ified so  as  to  exclude  from  the  declaration 
ot  a  street  90  feet  in  width  all  that  portion 
of  Agate  avenue  over  the  UnlTeTslty  tract  be- 
tween Fifteenth  street  and  Ellghteenth  street 
and  affirmed  as  to  the  remainder  of  the  de- 
cree. Neither  party  will  recover  costs  In 
this  court. 

McBRIDE,  0.  J.,  and  BBNSON  and  BDB- 
NBTT,  JJ^  ccHicor. 


UOFFEB  T.  J0NS3  et  «L  (No.  787a) 
(3upreme  Court  of  Oklahoma.    Jan.  8,  1918.) 

(ByUahiu  by  iht  Court.} 

1.  Indians  «=»18  —  Aixomum  Dbsobnt 

AND  DlSTBIBUTION. 

Sections  13  and  21  of  the  Bnablmg  Act 
t  Cone.  June  16,  1900,  c.  3336.  34  Stat. 
),  and  section  2  of  article  25  oi  tho  Con- 
Btltntlon  repealed  that  part  of  secUon  6  of 
the  Si^plemental  Agreement  (Act  Cong.  June 
30,  19(».  c.  1823,  32  Stat.  501),  providing  that 
the  descent  and  distribution  of  lands  and  mon- 

S provided  for  tv  at^  of  CfHucreBs  approved 
srch  1.  1901  (SI  Stat  861,  &  676).  ihoold  be 
in  accordance  with  chapter  49,  Haiufield's  Di- 
gest of  the  Statutes  of  Arkansas  and  substituted 
therefor  the  laws  of  the  territory  ot  Oklahoma 
thus  extended  to  and  put  in  force  throughout 
the  state,  leaving  in  force  the  two  provisos  con- 
tained in  section  6,  which  survived  and  operated 
upon  such  laws  so  as  to  Umit  the  same  to  the 
extent  that  only  citizens  of  the  Cre^  Nation 
and  their  Greek  descendanta  could  inherit  lands 
of  the  Creek  Nation,  and  that  if  there  be  no 
person  of  Creek  descent,  then  the  inheritance 
should  go  to  noncitizen  heirs  in  the  order  named 
in  the  laws  of  Oklahoma. 

2.  JUDOUBNT  <t=>518— "COIiI^TEAAI,  ATTACK" 

—What  Conbtitutbs. 
Where  plainUtf  brought  an  action  to  es- 
tablish his  title  to  certain  lands  and  to  set 
aside  a  guardian's  deed  which  had  been  ex- 
ecuted thereto,  held  that  each  proceeding  was 
a  collateral  attack  upon  the  probate  proceed- 
ing in  which  such  deed  was  executed. 

[Ed.  Note.— For  other  definltlous,  see  Words 
and  Phrases,  First  and  Second  Series,  Collateral 
Attack.] 

8.  Judgment  «=s>0OiCl)  —  Ookutebak  At- 
tack—Scopb. 
In  a  collateral  attack  upon  probate  proceed- 
ings In  the  county  court,  the  scope  of  the  in- 
quiry is  confined  to  the  question  whether  the 
county  court  bad  jurisdiction  of  such  pro- 
ceedings, and  its  orders  will  not  be  held  void 
for  errors  or  irregularities  occurring  during  the 
progress  of  the  proceeding. 

4.  Indians  «=»15(2)  —  Guabdian's  Deed — 
Approval  op  Sbobbtabt  of  Intbbiob. 

The  approval  of  the  Secretary  of  the  Inte- 
rior was  not  necessary  to  the  validity  of  a 
guardian's  deed  to  the  Interest  of  a  minor  In 
the  lands  of  his  foil-blood  mother  executed 
October  10,  1911,  where  the  mother  died  about 
February  21,  1011,  and  where  it  does  not  ap- 
pear that  the  minor  was  a  full-blood. 

5.  Evidence  4s»15,  56  —  Judicial  Noticb— 
PRESUMPTtON— Degree  or  Indian  Blood. 

This  court  will  not  take  judicial  knowledge 
td  the  degree  of  Indian  blood  possessed  by  a 
minor  Creek  In^an,  and  will  not  presume  that 
said  minor  is  of  such  degree  of  Indian  blood  as 
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to  rendw  his  cmvcvance  of  lands  Inberlted  by 

him  subject  to  the  operation  of  section  9,  Act 
Cong.  May  27, 1908,  c.  199,  35  Stat  316,  which 
provides  that  the  death  or  any  allottee  of  the 
Five  Civilized  Tribes  shall  operate  to  remove 
all  restrictions  upon  the  alienation  ot  said  al- 
lottee's lands,  ana  requires  the  conveyances  of 
any  interest  of  a  full-blood  Indian  heir  in  such 
land  to  be  approved  by  the  court  having  juris- 
diction of  the  settlement  ot  the  estate  of  the 
deceased  allottee. 

Error  from  District  Conrt,  Creek  County; 
Ernest  B.  Hughes,  Judge. 

Actl<Hi  by  Wilson  Mt^er,  a  minor,  by 
Samuel  O.  Cumberledge,  his  next  friend, 
against  Bernard  B.  Jones,  the  Gypsy  Oil 
Company,  and  others.  Judgment  for  defend- 
ants, and  plaitttifC  brings  error.  Affirmed. 

J.  B.  Ciampbell,  of  Muskogee,  Tbos.  H. 
Owen,  of  (Alahoma  City,  and  J.  O.  Ston^ 
of  Muskogee,  for  plalntUT  In  mor.  James 
B.  Dlggs,  Henry  McGraw,  Rush  Gre^slade, 
and  Harry  H.  Sogers,  all  of  Tulsa,  and  J.  EL 
Thrift,  of  Sapulpa,  for  defendants  In  error. 

HARDT,  J.  Wilson  Mofftf,  a  minor,  by 
next  frlei^  commenced  this  action  to  es- 
tablish his  title  to  160  acres  of  land,  and 
to  set  aside  a  deed  which  had  been  executed 
thereto  by  his  legal  guardian  in  cvtaln  pro* 
bate  proceedings  theretofore  bad  In  the  coun- 
ty court  of  Mcintosh  county.  The  petition 
alleged  that  the  lands  had  been  allotted  to 
Eliza  Moffer,  nfie  Lowe,  a  fuU-blood  Creek 
CMzea,  who  died  Intestate  about  February 
21, 1911,  leaving  her  survlvliig  Waitle  Moffer, 
her  husband,  and  ber  two  children,  Wilson 
MofFer,  the  plaintiff,  and  Mary  Moffer;  that 
Mary  Moffer  was  born  subsequent  to  March 
4,  1900,  and  died  about  June  24,  1911,  leav- 
ing her  surviving  her  father,  Waltie  Moffer, 
and  plaintiff  and  leaving  no  other  possible 
heir  or  claimant  The  petition  further  sets 
out  the  probate  proceedings  In  which  the 
guardian'9  deed  was  executed,  and  allies 
that  said  proceedings  were  void  because  the 
petition  for  the  sale  of  said  land  was  insuffi- 
cient In  various  particulars,  and  because 
the  lands  were  sold  for  less  than  90  per  cent 
of  the  appraised  value,  as  required  by  law, 
and  because  said  guardian's  deed  had  not 
been  approved  by  the  Secretary  of  the  In- 
terior, as  required  by  section  22  of  the  act 
of  Congress  approved  April  26, 1906  (34  Stat 
145,  c  1876).  It  was  further  alleged  that 
said  lands  had  been  developed  for  oil  and  gas 
purposes,  and  that  some  of  defoidants  had 
take^  many  thousands  of  barrels  of  oD 
therefrom  and  sold  the  same,  and  damages 
were  prayed  In  the  sura  of  $250,000. 

[1]  The  plaintiff  contends  that  he  was  the 
owner  in  fee  of  the  entire  estate  In  and  to 
said  lands,  and  In  support  of  this  contention 
argues  that  the  laws  of  descent  and  dlsy-ibu- 
tion  as  contained  In  Mansfield's  D^est  of  the 
Statutes  of  Arkansas,  as  extended  to  and 
put  In  force  In  the  Indian  Territory,  and  as 
limited  by  the  first  proviso  of  section  6  of  ths 
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Supplemental  Creek  Agreement,  and  as  fur- 
tber  limited  by  the  second  proviso  of  section 
9  of  tbe^act  of  Ckingress  of  Biay  27,  190S, 
governed  the  first  devolution  of  allotments 
of  members  of  the  Creek  Nation  of  Indians 
whose  death  occurred  during  the  year' 1911. 
Defendants  contend  that  the  laws  of  Okla- 
homa Territory  which  were  extended  over 
and  put  In  force  throughout  the  state  by 
virtue  of  the  Enabling  Act  and  of  the  Consti- 
tution prescribed  the  manner  by  vlil<^  said 
lands  should  descend,  except  as  limited  by 
the  proviso  to  section  6  of  the  Supplemental 
Croek  Treaty.  It  is  conceded  by  counsel  that 
if  plalntlDfs  contention  be  correct,  he  takes 
the  entire  estate,  while  if  the  contention  of 
defendants  be  correct,  the  plaintiCt  would  on- 
ly take  a  two-thirds  Interest  in  the  property 
in  Question.  This  question  has  been  settled 
adversely  to  plaintiff's  contention  by  the  de- 
cision 111  JefTerson  v.  Cook,  166  Pac.  852, 
where  it  was  held  that  sections  18  and  21, 
of  the  Enabling  Act  and  section  2  of  artlde 
26  of  the  Constitution  repealed  that  part  of 
section  6  of  the  Supplemental  Creek  Agree- 
ment providing  that  the  descent  and  distribu- 
tion of  lands  and  mon^  provided  for  by 
act  of  Congress,  approved  Uardi  1,  KNn, 
should  be  In  acccsdance  with  diapter  of 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, and  substituted  tiiwefbr  the  laws  of  tlie 
territory  of  Oklalioma,  thus  extended  to 
and  pat  in  force  ttirou^^uiut  the  atate,  lesT- 
ing  In  force  the  two  provisos  cmtalned  In 
section  6,  which  survived  and  operated  as 
auch  upon  the  laws  extended  to  the  extoit 
of  limiting  the  same  so  that  only  citizens  of 
the  Creek  Nation,  male  and  female  and  their 
Gre^  descendants,  might  Inherit  lands  of 
the  Creek  Nation,  and  that  If  there  be  no 
person  of  Creek  dtlzenshlp  to  take  Qie  de- 
scent and  dlatribution  of  said  estate,  then  the 
Inheritance  should  go  to  nondtizen  heirs 
In  the  order  named  In  the  laws  of  the  state  of 
Oklahoma.  This  rule  was  adhered  to  In  the 
case  of  Thompson  r.  Cornelius,  155  Pac  602. 
From  which  it  follows  that  plaintiff  took 
only  a  two-thirds  Interest  in  said  allotment. 

[2,  9]  The  extent  of  the  inquiry  as  to  the 
validity  of  the  probate  proceedings  in  the 
county  court  of  Mcintosh  county  which  re- 
sulted in  the  guardian's  sale  of  said  lands 
depends  ,  upon  the  nature  of  this  proceeding. 
The  trial  court  did  not  sit  as  a  reviewing 
court  to  determine  whether  errors  had  been 
committed  In  the  probate  proceedings,  nor 
does  tills  court  sit  In  that  capadty,  but,  on 
the  contrary,  it  seems  clear  that  this  Is  a 
collateral  attack  upon  the  proceedings  of  the 
county  court  Eaves  v.  Mullen,  25  Okl.  679, 
107  Pac.  433;  Spade  v.  Morton,  28  OkL  384, 
114  Pac  724;  Sockey  v.  Winstock,  43  Okl. 
758,  144  Pac.  372;  Klce  v.  Thelmer,  45  Okl. 
618,  146  Pac.  702;  Baker  v.  Cureton,  150 
Pac.  1090;  Hathaway  v.  Hoffman,  153  Pac. 
184;  Scott  V.  Abraham,  169  Pac  270;  Cowan 
V.  Hubbard,  151  Pac  678.  The  county  court 


In  the  exercise  of  Its  probate  Jurisdiction  Is 
a  court  of  general  jurisdiction,  and  its  judg- 
ment and  proceedings  are  entitled  to  like 
presumptions  accorded  to  that  of  the  district 
court.  Section  6190,  Rev.  Laws  1910; 
Holmes  V.  Holmes,  27  Okl.  140,  111  Pac.  220', 
30  L.  B.  A.  (N.  S.)  920;  Baker  t.  Cureton, 
ISO  Pac  1090;  Hathaway  v.  Hoffman,  153  Pac 
184.  The  attach:  upon  said  proceedings  being 
collateral,  the  only  question  which  we  can 
inquire  into  la  whether  the  county  court  of 
Mcintosh  county  had  Jurisdiction  of  said  pro- 
ceedings and  had  power  therein  to  make  a 
valid  order  for  the  sale  of  said  property.  If 
It  did.  and  a  sale  was  made  In  pursuance 
thereof  and  afterwards  confirmed,  the  title 
of  the  minor  to  said  lands  has  l>een  divested, 
and  that  sale  cannot  be  set  aside  In  this  pro- 
ceeding for  errors  or  IrregularltleB  occur- 
ring durhig  the  progress  of  the  probate  pro- 
ceedings. In  order  for  plaintiff  to  prevail  he 
must  establish  that  the  court  exceeded  iti 
Jurisdiction,  or  that  there  was  a  want  of  Jn- 
rlsdlctlOL  to  act  The  distinction  between 
what  Is  reqnl^  to  authorize  the  court  to 
act  at  all,  and  that  which  la  necessary  to 
sustain  its  action  In  a  particular  manner, 
most  not  be  lost  sUht  ot  because  It  is  only 
those  matters  which  render  the  proceedings 
Told  that  are  available  here.  Jurlsdicttim 
has  been  defined  by  the  Supreme  Ooort  of  the 
United  States  in  Grlgwm  Iiessees  t.  Astor, 
2  How.  819,  11  li.  Bd.  288,  whwe  the  court 
said: 

"The  power  to  hoar  and  determine  a  cause  Is 
JuriadlctioD.  It  Is  coram  Jndice  whenever  a 
cause  is  presented  which  brings  this  power  into 
action ;  if  the  petitioner  presents  such  a  case 
In  his  petition,  that  on  a  demurrer  the  court 
would  render  judnDent  in  hU  favor.  It  is  an 
undoabted  case  of  JorisdictioQ ;  whether  on  an 
answer  denying  and  putting  In  Issue  the  allega- 
tions of  the  petition,  the  petitioner  makes  out 
his  case,  is  the  exorcise  of  jurisdiction,  confer- 
red by  the  filing  a  petition  containing  all  the 
reqnintas,  and  In  the  manner  required  by  law." 

Tbls  court  in  Antene  t.  Jensm  et  aL,  47 
OM.  8S2,  148  Pac.  727,  defined  jnrlsdlctloa 
thus: 

"Jurisdiction  is  *  *  *  the  power  of  courts 
and  the  judicial  officers  to  take  cognizance  of 
and  to  hear  and  determine  the  subject-niatttf 
in  controvenv  between  parties  to  a  proceeding 
pending,  and  to  adjust  or  exerciae  judlciu 
power  over  tbem." 

If  a  petition  containing  sufficient  allega- 
tions was  filed,  the  county  court  of  Mcin- 
tosh county  obtained  jurisdictim  of  said 
proceedings,  and  had  authority  to  order  a  sale 
of  the  lands  of  plaintiff.  It  Is  not  queetlcmed 
that  the  guardian  was  regularly  appointed, 
qualified,  and  acting.  In  this  view  of  the 
case,  the  determining  question  ia  whether 
the  petition  for  the  sale  of  said  lands  con- 
tained sufficient  allegations  to  confer  Juris- 
diction upon  that  court  to  order  the  sale. 
It  Is  conceded  by  counsel  for  plaintiff  that 
the  petition  to  sell  real  ^tate  of  a  minor  Is 
that  which  gives  the  court  Jurisdiction  of 
the  special  proceedii^  to  sell.  The  material 


Digitized  by  Google 


654 


168  PAOIFIC  BEFOBTEB 


parts  of  the  petition  of  tbe  goardlan  tor 
the  sale  of  said  lands  are  as  follows: 

"Comes  Sulloly  Jones  as  the  euardian  of  Wil- 
son Moffer,  a  minor,  and  a  resfdcnt  of  Mcintosh 
epunt7i  Oklahoma,  and  shows  to  tbe  conrt  the 
condition  of  the  estate  of  tbe  abo7«-named  ward, 
to  wit:  Nothing.  The  personal  proi>erty  of 
said  ward  consiBta  of  notoing,  ot  the  approxi- 
mate value  of  nothing.  That  tiie  annual  in- 
come thnefrom  la  approzimatelr  nothing.  That 
said  ward  owna  the  idlowing  described  real  es- 
tate, of  the  approximate  value  of  |  ,  to 

wit :  Southwest  quarter  of  the  northwest  quar- 
ter and  the  west  half  of  the  sontbwest  quarter 
and  the  northwest  quarter  of  the  northwest  quar- 
ter of  section  ton  Q.0)  township  seventeen  (17) 
north,  range  seven  (7)  east,  containing  160  acres, 
the  inherited  land  of  Elisa  Moffer,  deceased.  Roll 
No.  4571.  That  tbe  annual  income  therefrom 
la  approximately  nothing.  That  said  real  estate 
is  Incumbered  to  the  amount  of  nothing,  witb  an 
annual  Interest  diarge  of  nothing.  That  the 
annual  expeoae  diargeable  against  the  estate 
of  said  ward  for  maintenance  and  education  is 
approximately  $100,  That  ft  is  necessary  that 
the  hereinafter  described  portion  of  said  real 
estate  should  be  sold  for  rae  following  reasons, 
to  wit :  In  order  to  provide  funds  for  the  edu- 
cation and  support  of  the  said  minor,  and  to  use 
the  balance  or  said  money,  if  any,  investing  it  or 
loaning  it  out  at  interest  so  as  to  provide  an 
Immediate  Income  for  the  said  minor.  That  the 
next  of  kin  and  persons  interested  In  the  es- 
tate of  Hiid  ward,  together  with  their  respec- 
tive places  of  residence,  are  as  follows :  Waitie 
Moffer,  the  father  of  the  said  minor,  post  oflSce, 
Mellette,  Okl.  Wherefore  petitioner  prays  the 
court  that  npon  hearing  had  hereon  he  be  au- 
thorized to  sell  all  of  the  inherited  land  from 
Eliza  Moffer,  above  described  in  said  petition, 
of  said  roal  estate,  at  public  or  private  sale  as 
shall  be  deemed  most  beneficial  and  for  the  best 
interest  of  said  ward." 

Sectitm  6657.  Rev.  Lews  1910.  relating  to 
tbe  petition  of  tbe  guardiftn  to  atH  his  ward's 
real  estate,  prorldea: 

'TTo  obtain  an  order  for  such  sale,  the  guard- 
ian must  preaent  to  the  county  court  of  the 
county  in  which  he  was  appointed  guardian,  a 
verified  petition  therefor,  setting  forth  the  con- 
dition of  the  estate  of  hia  ward,  and  the  facts 
and  circumstances  on  which  tho  petition  Is 
founded,  tending  to  show  the  uecessitr  or  ex- 
pediency of  a  Bue." 

In  Sockey  t.  WInstock,  48  OU.  758.  144 
Pac.  372,  It  was  said,  rtferring  to  this  sec- 
tion of  the  statnte: 

"This  statnte  requirea  that  the  petition  set 
forth :  (1)  The  condition  of  tbe  estate ;  (2) 
the  facts  and  cbcumstancce  tending  to  show 
tbe  expediency  or  neeessity  for  such  sale.  The 
petition  in  tbe  instant  case  shows  that  plain- 
tiffs in  error  have  no  personal  property,  but 
that  they  own  certain  real  estate  described  in 
said  petition,  and  that  tbey  are  dependent  upon 
tbe  income  of  said  estate  for  their  maintenance 
and  education,  and  that  the  income  derived  from 
said  estate  is  insufficient  for  tbe  proper  mainte- 
nance and  education  of  said  ward ;  tiiat  each  of 
the  wards  is  of  scholastic  age.  and  that  tbe 
income  derived  from  said  land  is  insufficient  to 
educate  them  properly:  that  said  lands  were 
Inherited  from  their  father.  Tbe  petition  for 
the  sale  of  real  estate  of  waidi  br  a  cnardian 
is  required  to  state  the  purpose  for  which  the 
sale  ia  asked  (Ryder  v.  Flanders,  30  Mich.  336; 
Bunco  V.  Bunce  et  al,  59  Iowa,  633,  13  N,  W, 
706  ;  21  Gyc  127) ;  and  we  think  the  petition 
In  tUs  case  is  sufficient  It  states  tut  the 
sale  is  necessary  in  order  to  educate  and  main- 
tain properly  said  minors." 

A  guardian's  petition  for  tbe  sale  ot  lands 
of  his  ward  was  under  review  In  Cowan 


Hubbard,  161  Pae.  678,  wbeie  It  was  said: 
*^e  petition  complained  of  was  filed  in  that 
court,  alleging  the  fact  that  the  ward  had  cer- 
tain real  estate  in  the  county,  tbe  fact  that  be 
was  of  scholastic  age,  that  he  had  no  other  prop- 
erty, that  be  was  predisposed  to  consumption, 
and  that  it  was  necessary  for  the  preservation 
of  his  health  that  he  be  removed  to  a  more 
healthful  climate,  and  tbat  it  waa  necessary  to 
sell  the  lands  In  c<HitioTexBy  for  bis  benefit  and 
for  his  maintenance  and  education." 

And  this  petition  waa  held  sufficient  npon 
collateral  attack. 

[4]  The  petition  In  the  case  at  bar  Is  snb- 
atantially  tbe  same  as  tbat  In  Sockey  t.  Win- 
stock,  and  shows  that  plaintiff  whose  lands 
were  to  be  sold  had  no  personal  property ; 
that  be  owned  certain  real  estate  described 
which  was  inherited  from  bis  mother;  tbat 
be  received  no  Income  therefrom;  tbat  the 
charge  against  his  estate  for  maintenance, 
education,  and  support  was  approximately 
¥100  per  annum;  that  It  was  necessary  to 
sell  said  real  estate  to  provide  funds  for 
the  education,  maintenance,  and  support  of 
said  minor,  and  to  use  balance  of  tbe  money 
in  profitable  Investments.  This  [)etltion 
states  tbe  condition  of  the  estate,  and  alleges 
facts  and  circumstances  tending  to  show 
both  the  necessity  and  expediency  of  a  sale, 
and  was  In  substantial  compliance  witb  the 
requirements  of  section  6567  Ber.  Laws 
1910. 

Nor  was  the  petition  fatally  defective  be- 
cause it  did  not  contain  the  allegation  tbat 
said  minor  was  tbe  owner  of  his  personal 
allotment  or  from  whom  tbe  minor  Inherited 
the  land  In  question  or  set  out  the  minor's  In- 
terest therein.  Tbe  statutes  under  considera- 
tion do  not  require  such  allegations.  They 
would  be  perfectly  proper,  and  their  truth 
might  have  an  important  bearing  upon  the 
question  of  whether  a  sale  should  be  made, 
but  a  sale  having  been  ordered,  the  necessity 
therefor  has  been  adjudicated.  It  Is  also 
contended  that  the  sale  was  void  because 
the  lands  were  sold  for  less  than  90  per 
cent,  of  the  appraised  value  thereof,  in  vio- 
lation of  section  6384,  Rev.  Laws  1910.  The 
appraisers  valued  tbe  land  in  question  at  the 
sum  of  1400,  and  fixed  the  value  of  tbe  min- 
or's two-thirds  interest  at  $266.67,  whidi 
was  the  sum  bid,  being  the  full  appraised 
value  thereof.  The  sale  was  of  the  entlA 
interest  of  the  minor.  It  la  so  described  In 
tbe  petition  and  in  the  Tarious  st^  In  ttie 
proceeding,  and  therefore  the  contention  of 
plaintiff  is  incorrect  In  view  of  our  holding 
that  be  only  took  a  two-thirds  Interest  In 
said  property, 

A  proceeding  by  a  guardian  for  the  sale 
of  lands  belonging  to  his  ward  la  not  an 
adversary  proceeding,  but  la  rather  a  proceed- 
ing in  rem.  carried  on  by  and  In  ttw  Into^ 
est  of  the  ward  throngh  his  legal  repreaea- 
tative.  Eaves  t.  Mnllen,  supra;  Dewalt  t. 
Oline,  SS  OkL  19T,  128  Pac.  121.  The  convey 
ance  was  not  governed  by  section  22  of  the 
act  of  Congress  of  April  26, 1906,  and  It  was 
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not  necessary  hj  reason  of  said  secUon  tbat 
the  deed  be  approved  by  the  Secretary  of  the 
Interior.  MaHarry  t.  Eatman,  29  OkL 
-116  Pac.  935.  Neither  can  plalntUTe  conten- 
tion tbat  aald  sale  was  void  because  the  deed 
was  not  approved  by  the  court  having  Juris- 
diction of  the  settlement  of  the  estate  of 
the  deceased  allottee,  as  required  by  section 
9  of  the  act  of  Congress  approved  May  2T, 
1908,  be  sustained.  Assuming,  without  de- 
ciding, that  said  section  requires  the  approv- 
al of  deeds  executed  by  full-blood  Indian 
belrs  to  the  lands  of  any  deceased  allottee, 
the  petition  In  this  case  contains  no  alle- 
gation that  plalntlfT  was  a  full-blood  heir 
of  Eliza  Moffer.  The  petition  alleges  that 
the  deceased  was  a  full-blood  Creek  dt* 
izen,  and  tbat  plaintUf  also  owned  an  allot- 
ment, but  this  would  not  require  an  infer- 
ence tbat  plaintiff  was  a  full-blood,  and 
while  we  are  to  construe  the  actual  allega- 
tions and  averments  of  all  pleadings  so 
that  substantial  Justice  may  be  done  between 
the  parties,  this  rale  does  not  require  that 
essential  averments  lacking  in  pleadings  sliaU 
be  construed  into  them,  or  tliat  a  necessary 
averment  be  supplied  by  inference,  drawn 
from  other  focts,  unless  such  averment  must 
logically  and  necessarily  be  inferred  there- 
from.   Weatherly  v.  Sawyer,  163  Pac.  717. 

[5]  Assuming  plaintUTs  contentiott  to  be 
true,  in  order  for  said  section  to  be  applica- 
ble It  must  be  made  to  appear  that  plaintiff 
was  a  fnll-Uood  heir,  coming  within  the 
terms  of  said  sectl<m,  and  the  petition  not 
containing  that  all^tion,  we  will  not  take 
Judicial  knowledge  of  the  degree  of  Indian 
blood  possessed  by  him,  and  will  not  pre- 
snme,  in  the  absence  of  proof,  that  plaintiff 
was  of  such  a  degree  of  Indian  blood  as  to 
render  liis  conveyance  of  the  land  In  ques- 
tion subject  to  the  opCTatltm  of  said  section. 
Mullen  T.  Howard.  43  Okl.  631, 143  Pac  659; 
Ball  T.  Dancer.  44  Okl.  114.  148  Pac.  855; 
Bettes  T.  Brower  (D.  C.)  184  Fed.  342. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tlees  concur,  except  TUBNSB,  absent 
OWmt,  3.f  dlaqvaUfled. 


WILLIAMS  T.  STATB.   (Nol  A-3S27.) 

(Orimlnal  Court  of  Appeals  of  (^Uhoma. 
Jan.  17,  1918.) 

(SiflUAma  Ay  t%»  Court.) 

1.  CaiinwAL  Law  <s=> 372(7)  —  Othsb  Of- 
mrsBS— CouBSE  of  Cokduot. 
In  a  prosecution  for  incest  committed  with 
the  defendant's  daughter,  evidence  of  previous 
acts  of  Intercourse  upon  which  the  prosecntion 
was  barred  by  llmitanon  Is  Admissible  as  show- 
Ing  •  habitual  coarse  of  conduct 
X  Cbiuinai.  I/AW  ^=»Q07(7)— "AoooumoK"— 

CORBOBOEATION. 
In  stich  a  prosecntioD,  where  it  appears 
tiiat  the  daughter  was  over  the  age  of  coneeDt, 


and  tbat  she  knowhtcly*  vidantarily.  and  wiOi 
the  same  intent  which  actnated  the  defendant 
united  with  him  in  the  commUision  of  the  offense, 
she  Lb  an  "accomplice,"  and  her  uncorroborated 
testimony  Is  insufficient  to  soatain  a  convictitm. 

[Ed.  Note.— For  other  deBnitlons,  see  Words 
and  Phrases,  first  and  Second  Series,  Accom- 
plice.] 

3.  CBnaiTAZ.  Law  ^3611(1)  —  Acgoupuck 
Tbbtihont  —  Sdffioibkct  or  Cobboboba- 
noK. 

In  this  case  the  evidence  examined,  and 
held,  that  the  testimony  of  the  accomplice  was 
sufficiently  oorrob<Hrated  by  other  cndeuce  to 
Justify  the  verdict 

Appeal  from  District  Court,  Choctaw  Coun- 
ty; G.  K.  Dudley,  Judge. 

Isom  WilUama  was  convicted  oC  Inceat, 
and  he  appeals.  Affirmed. 

Ueoi^  lUcbardson,  J.  H.  Warren,  and 
J<dm  Cocke,  all  of  Hugo,  for  plaintiff  In  er- 
ror. The  Attorney  General  and  B,  McUll- 
Ian,  Asst  Atty.  Ool,  for  the  State. 


DOYLE,  P.  J.  The  plaintiff  In  error  was 
convicted  in  the  district  court  of  Choctaw 
county  under  an  indictment  char^g  that  in 
said  county,  on  the  14th  day  of  December, 
1912,  Isom  Williams  did  commit  the  crime 
of  Incest  by  having  sexual  Intercourse  with 
bis  daughter,  Fannie  Williams;  his  pnnlsh- 
ment  being  assessed  at  four  years'  Imprison- 
ment In  the  penitentiary.  From  the  Judg- 
ment rendered  In  pursuance  of  the  verdict 
he  appeals. 

The  only  question  worthy  of  notice  which 
the  record,  presents  Is  the  sufficiency  of  the 
evidence  to  support  the  verdict  It  Is  con- 
tended by  counsel  for  plaintiff  in  error  that 
the  testimony  of  the  prosecuting  witness  is 
not  sufficiently  corroborated  to  sustain  the 
conviction. 

The  evidence  shows  that  the  defendant  Is 
a  full-blood  Choctaw  Indian,  and  that  bis 
wife,  the  mother  of  proucutlns  witness,  was 
a  white  woman. 

[1,  3]  The  prosecuting  witness  testified  that 
the  defendant,  Isom  Williams,  was  her  fath- 
er; that  her  age  was  29  years;  that  her 
mother  died  in  1902,  and  her  father  did  not 
marry  again ;  that  he  had  sexual  intercourse 
with  bbr  as  alleged,  and  was  tbe  father  of 
her  two  children;  tbat  her  first  child  was 
bom  In  December,  1912,  and  her  second  child 
was  born  In  September,  1914;  that  her  fa- 
ther's Illicit  intercourse  with  her  occurred  so 
often  that  she  could  not  state  the  number  of 
times;  that  she  married  Gus  Barr,  a  white 
man,  In  October,  1914. 

Alma  WllUams  testified  that  sbe  was  the 
daui^ter  of  tbe  defmdant  and  a  half-sister 
of  tbe  prosecuting  vritness;  that  she  lived 
with  her  fiittier  and  sister  Fannie  untU  Au- 
gust, 1918;  that  her  father  would  come  to 
tbe  room  where  she  and  her  sister  Fannie 
slept,  and  would  wake  Fannie,  and  she 
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would  go  to  Ids  room  wltti  him  and  stay, 
sometimes  lialf  an  hour,  and  sometimes  not 
so  long. 

Mrs.  H.  C.  CtdUns  testified  tbat  slie  was 
present  at  tbe  home  of  the  defendant,  Isom 
Williams,  when  Famde  Williams'  bab^  was 
bom ;  that  the  defendant  was  there  and  she 
asked  Ttumie  who  its  fath^  was^  and  she 
said,  "It  is  Papa's,  and,  what  Is  more,  he 
has  be&i  making  me  do  that,  why,  erer 
since  I  was  IS  years  old.'* 

By  <xmsent  of  the  parties  the  children  of 
tbe  prosecuting  witness  were  brought  tnto 
conrt  and  exhibited  to  the  Jury. 

The  defendant  as  a  witness  In  his  own 
behalf  testified  that  he  was  a  fnll-Mood 
Oboctaw  Indian.  He  denied  ever  having  had 
improper  relations  of  ' any  kind  at  any  time 
with  his  daughter  Fannie,  and  said  that  she 
always  told  him  that  Gns  Barr  was  the  fa- 
ther of  her  children. 

Several  character  witnesses  testified  that 
they  knew  the  general  reputation  of  laom 
Williams  in  the  community  In  which  he  had 
lived  as  to  being  a  moral,  upright  man  and 
law-abiding  dtlzen,  and  that  It  was  good. 

A  part  of  the  defense  was  that  the  prose- 
cuting witness  and  her  husband  and  her  half- 
sister  and  half-brother  conspired  to  prose- 
cute the  d^endant  for  the  purpose  of  send- 
ing him  to  tbe  penitentiary  and  securing  his 
property. 

We  are  of  the  opinion  that  Qie  testimony 
of  the  prosecuting  witness  was  sufficiently 
corroborated  by  the  other  evidence  in  the 
case  to  warrant  the  verdict  of  the  Jury,  and, 
the  Jnry  being  the  excluslre  Judges  of  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses,  we  wonUI  not  fed  Justlfled  in 
setting  aside  their  verdict. 

[2]  The  court  instructed  the  Jury  that  up- 
on the  evidence  the  prosecuting  witness  was 
an  "accomplice,"  and  that  under  the  law  no 
person  could  be  convicted  upon  the  testi- 
mony of  an  accomplice,  unless  there  was  oth- 
er evidence  in  the  case  tending  to  «>nnect  the 
defendant  with  the  commission  of  the  crime 
charged  against  him,  "and  that  the  corrobo- 
rating evidence,  if  there  be  such.  Is  insuffi- 
cient if  it  merely  shows  that  some  one  had 
unlawful  sexual  intercourse  with  the  prose- 
mtlng  witness."  The  Instruction  objected  to 
fully  and  fairly  submitted  the  law  appli- 
cable to  accomplice  testimony.  This  was  the 
only  instruction  to  which  an  exception  was 
taken.  It  appears  that  the  case  was  fairly 
submitted  to  the  Jury  in  a  dear,  coodse,  and 
folly  adequate  charge. 

Upon  a  careful  consideration  of  the  whole 
case,  we  are  unable  to  say  that  the  court 
below  conunltted  any  error  which  would  Jus- 
tify a  reversal  of  tbe  Judgment.  It  is  there- 
ftve  affirmed. 

MATSON,  J.,  ooncars.   ABM8TRONO,  J., 

not  participating. 


NOKWOOD  T.  STATE).    (No.  A-2669.) 
(Orlmj|ial  Onirt  of  Appeals  of  Oklahoma.  Jsa. 

12,  1918.) 

fBvllabut  by  the  Oovri.) 

1.  Criminal  Law  «=»244— Fbelihinakt  Ex- 
amination—In  doesemekt  OF  Complaint. 
After  a  justice  of  the  peace  has  certified  to 
the  court  the  record  of  a  preliniinary  examina- 
tion of  an  accused  person  neld  by  him  for  trial 
upon  a  charjie  of  crime,  he  may,  upon  motion  to 
quash  the  Information  for  failare  to  Indorse  up- 
on the  original  complaint  that  he  found  a  crime 
had  been  committed,  and  that  defendant  was 
probably  guilty  thereof,  h7  leave  of  tbe  court 
and  betore  the  trial  commences  complete  luch 
record  by  making  said  indorsement  where  the 
same  Is  not  inocNuistent  with  the  transcript  of 
the  record  as  previously  made  ai^  certlflea. 

^  iHDICnCENT  AND  iNTOBlCAIIOir  «=»41(Q  — 

Pbeliuinabt  Examination— JuBiSDicnoN. 
Section  17,  Bill  of  Rights,  prescribes:  "No 
person  shall  be  prosecuted  for  a  felony  by  in- 
lormatiou  without  having  bad  a  prelimfnatr  sx- 
amination  before  an  examining  magistrate,  ot 
having  waived  such  preliminary  ezuuiinatlon.'* 
Held,  that  under  the  constitutional  provisitm 
the  precedent  fact  that  a  preliminary  examina- 
tion has  been  had  or  waived  constitutM  a  juris- 
dictional basis  for  a  prosecution  on  information 
in  the  district  court.  It  is  the  fact  that  there 
was  a  pr^iminary  examination,  or  a  waiver 
thereof,  and  a  judicial  determinatiott  thereon  by 
tbe  examining  magistrate  that  a  felony  has  been 
committed,  and  that  there  is  probable  canse  to 
believe  that  defendant  la  guilty  tiiereof,  that 
confers  jnrisdiction  on  the  district  conrt  and 
anthorizes  the  cotmt?  attomey  to  file  an  ln> 
formation  in  said  court  charging  tbe  crime  com- 
mitted according  to  the  facts  in  evidence  on 
such  examination  ;  or  for  the  olfense  charged  In 
tbe  preliminary  informatiim  when  such  exami- 
nation has  been  waived  by  the  defendant 

Ai^)eal  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

J.  Il  Norwood  was  convicted  of  forgery  in 
the  seCMkd  degree^  and  he  brings  error.  Af- 
firmed. 

B.  C  Patton  and  C.  W.  Stringer,  bottt  of 
Oklahoma  City,  for  plaintiff  in  error.  8.  P. 
Freellng,  Atty.  Gen.,  and  a  W.  King,  Asst 
Atty.  Oen.,  for  tiie  State. 

HATSON,  J.  [1]  In  tbe  brief  of  counsd 
for  plaintifl  in  error  the  only  alleged  errors 
relied  upon  are  that  the  court  erred  to  the 
prejudice  of  plalntift  in  error  in  overruling 
the  motion  to  quash  the  Information,  and  for 
permitting  the  Justice  of  the  peace,  upon  the 
motion  of  the  county  attomey,  to  amend  the 
record  of  the  prosecution  by  indorsing  upon 
the  original  complaint  an  order  to  tbe  effect 
that  he  found  a  crime  had  been  committed 
as  enlarged  In  tbe  original  comi^alnt,  and 
that  there  was  probable  cause  to  bdieve  that 
the  plaint  in  error  in  this  case  and  the  oth- 
er Jointly  charged  were  guilty  of  its  commi»- 
sion.  This  indorsement  concurred  with  the 
oral  testhnony  giv»i  try  the  Justice  of  the 
peace  upon  the  hearing  of  tbe  motion  to 
quash  In  the  district  court,  the  same  not  be- 
ing Inconsistent  with  tbe  transcript  there- 
tofore filed  by  blm.   We  are  of  the  opinloa 
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that  there  !s  no  merit  In  tittaer  of  tiiese  oon- 

tentions. 

First  The  district  court  had  Jnriadlctlon 
to  permit  the  Justice  of  the  peace  to  amend 
his  proceedings.  The  following  authorities 
are  In  point: 

12  Cyc.  320,  where  it  Is  said: 

"After  the  justice  had  certified  the  record  of 
the  preliminary  examination,  he  may,  upon  the 
trial,  and  by  direction  of  the  conrtj  amend  or 
complete  his  record  where  it  is  defiaent,  by  In- 
sertmg  additional  or  corrected  entries  consist- 
ent with  the  record  as  previously  made  out  and 
certified." 

In  State  v.  Geary,  68.  Kan.  B02,  49  Pac; 
686.  It  Is  said: 

"After  a  justice  of  the  peace  has  certified  to 
the  *  •  •  court  the  record  of  a  preliminary 
examination  of  an  accused  person  held  by  him 
for  trial  upon  a  charge  of  crime,  he  may,  upon 
such  trial,  by  leave  of  the  court,  complete  such 
record,  in  any  respect  in  which  it  Is  deficient, 
by  additional  entries  therein  not  ineonsistent 
with  the  record  as  preriooslj  made  and  certi- 
fied." 

See,  also.  People  t.  Wright,  89  Mich.  70, 
60  N.  W.  T92 ;  State  T.  Clark,  4d  Pac  UlT.i 

After  this  Indorsement  was  permitted  to 
be  made,  which  we  hold  it  was  proper  for 
the  court  to  permit,  there  was  no  Question 
as  to  the  Jurisdiction  of  the  district  conrt, 
because  It  clearly  appears  therefrom  that  tite 
plaintiff  in  error  had  been  accorded  a  pre- 
liminary examination  in  full  compliance  with 
the  requirements  of  the  Constitution,  thus 
to  permit  a  prosecatlon  by  Information  In 
the  district  court 

[2]  In  Williams  t.  State,  6  Okl.  Cr.  37S. 
118  Pac.  1006.  It  was  held  by  this  court: 

"Sectioa  17,  Bill  of  lUehtB,  prescribes:  'No 
person  shall  be  prosecuted  for  a  felony  by  in- 
formation without  having  had  a  prellmuiary  ex- 
amination before  an  examining  magistrate,  or 
having  waived  such  preliminary  examination.' 
Hdd,  that  under  the  constltational  provliion 
the  precedent  fact  that  a  preliminary  examina- 
tion has  been  had  or  waived  constttntes  a  Juris- 
dictional basis  for  a  prosecution  on  information 
in  the  district  court  It  Is  the  fact  that  there 
was  a  preliminary  examination,  or  a  waiver 
thereof,  and  a  judicial  determination  thereon 
by  the  examining  magistrate  that  a  felony  baa 
been  committed,  and  that  there  is  probable 
cause  to  believe  that  defendant  is  guHty  thereof, 
that  confers  jurisdiction  on  the  district  court 
and  authorizes  the  county  attorney  to  file  an 
information  in  said  court  charging  the  crime 
committed  accordinc  to  the  facts  in  evidence  on 
such  examination;  or  for  the  offense  charged 
in  the  preliminary  information  when  such  ex- 
amination has  been  waived  by  the  defendant" 

It  is  the  fact  that  a  preliminary  examina- 
tion has  been  had  or  waived  which  confers 
the  JurladJctlon  upon  the  district  court.  A 
mere  clerical  error  on  the  part  of  the  Justice 
of  the  peace  in  falling  to  indorse  this  fact 
upon  the  preliminary  complaint  cannot  de- 
prive the  district  court  of  the  power  to  as- 
sume Jurisdiction  of  the  prosecndon.  If  the 
fact  Its^  existed,  and  when  ttiat  tact  was 


*  Reported  in  tnll  in  the  Padflo  Reporter;  re- 
ported Bg  a  memorandum  decision  wltboat  opinloa 
In  SS  K&n.  SIS. 


made  to  appear,  before  trial,  m  In  llils  cue^ 
then  tiie  Jurisdiction  of  the  district  court 
immediately  attached,  and  the  said  court  had 
authority  and  power  to  proceed  fuUy  with  the 
loTesUgatlon.  See,  also.  Tucker  t.  State,  9 
Okl.  Cr.  687,  132  Pac.  825 ;  Sayers  T.  State. 
10  Okl.  Cr.  196,  186  Pac.  944;  Id.,  10  OkL 
Cr.  233,  136  Pac  1073. 

The  facts  appear  to  be  and  there  is  lit- 
tle dispute  Oiereon  that  certain  parties  Joint- 
ly Informed  against  with  the  plaintiff  in  er- 
ror, Norwood,  told  him  they  desired  to  have 
him  assist  in  fixing  a  deed  to  a  tract  of  land 
to  take  ttie  place  of  a  lost  deed,  and  desired 
his  direction  as  to  a  notary  public  who  would 
take  the  acknowledgment  of  persons  not 
present,  and  the  said  parties  were  directed 
and  accompanied  by  the  defendant  Norwood 
to  the  office  of  one  J.  D.  C,  an  attorn^  at 
law  and  notary  public  It  appears  that  the 
deed  In  question  was  presented  to  Norwood, 
with  the  explanation  that  It  was  a  substitut- 
ed deed  for  one  already  in  existence,  but 
which  had  been  lost,  and  that  it  was  nece»> 
sary  to  have  It  fixed  np  so  that  it  could  be 
placed  In  the  abstract  to  enable  the  parties 
to  secure  a  loan  on  the  land  therein  describ- 
ed. PrtHDpted  by  bis  disposition  to  accom- 
modate his  friends  the  said  Norwood  admits 
that  be  assisted  in  the  forgery  of  the  names 
of  the  grantors  to  said  deed,  and  the  same 
was  acknowledged  to  by  said  notary  public 
and  delivered.  Norwood  denies,  however, 
that  be  received  any  consideration  therefor, 
but  merely  thought  that  he  was  doing  an  ac- 
commodation to  his  friends  in  the  transac- 
tion, and  that  no  one  would  be  harmed  there- 
by. This  pretended  defense  is  culpable  with- 
in itself.  It  is  unavailing  to  resort  to  this 
court  and  ask  that  a  Judgment  of  conviction 
be  set  aside  upon  mere  technical  grounds 
when  such  a  defense  as  this  is  interposed. 

The  Judgment  of  the  trial  conrt  is  afflimed. 

DOYLB,  P.  J.,  and  ARMSTBONG,  X.  con- 
cur. 


McIiAUGHLIN  v.  STATE.    (No.  A-2636.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
15,  19ia) 

fSuUabua  hy  the  Court.) 
Cbihinaz.  Law  <^787(1>— Failueb  of  Db- 

FENDANT  TO  TESHTT— iMSTBtJCTIOir— STAT- 
VTE, 

Section  6881.  B.  L.  1910.  contains  an  inhi- 
bition to  the  effect  that  the  ailare  of  a  defend- 
ant to  take  the  stand  in  his  own  behalf  shall  not 
be  mentioned  on  the  trial.  The  trial  court  is  not 
excepted  from  this  inhibition,  and  when  an  in- 
struction is  given  calling  the  attention  of  the 
jury  to  the  met  that  he  failed  to  testify  in  his 
own  behalf,  over  his  objection  and  exception, 
a  judgment  of  conviction  cannot  be  sustained. 

Matson,  J.,  dissmting. 

Error  from  County  Court  Tulsa  County; 
J.  W.  Woodford,  Judge. 

Bert  jjfcLeughlln  was  convicted  of  vlolat- 
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iag  the  pnAlbitwy  law,  and  he  appeala.  Be- 
Tersed. 

Luther  James,  of  Tulsa,  and  UcAdams  ft 
Haskell,  of  Oklahoma  City,  tot  plalntUt  In 
error.  R.  McMillan,  Aut  Attj.  Gea^  for 
the  Stat& 

AHMSTRONO,  J.  The  plalntUT  In  error, 
Bert  McLaughlin,  was  oonvictecL  at  the  De- 
cember, 1915,  term  of  the  county  court  of 
Tulsa  county,  on  a  charge  of  having  unlaw- 
ful possession  of  intoxicating  liquors  with 
intent  to  sell  the  same.  His  punishment  was 
fixed  at  a  fine  of  $500  and  imprisonment  in 
the  county  jail  for  90  days.  From  this  Jndg* 
ment  he  has  duly  prosecuted  an  appeal  to 
this  court 

The  only  assignment  of  error  which  was 
urged  In  the  argument  and  in  the  brief  Is 
based  upon  the  following  instruction  of  the 
court,  to  wit: 

"Xou  are  Instructed  that  as  a  matter  of  law 
the  defendant  Is  not  compelled  to  take  the  stand 
In  bis  own  behalf,  and  that  fact  is  not  to  be 
taken  as  evidence  of  gailt,  as  he  has  a  right  to 
rely  upon  the  law  which  presumes  him  to  be  in- 
nocent until  he  is  proven  ruilty,  and  the  state 
Is  required  to  prove  the  Bllegations  of  the  in- 
formation without  any  obliganon  npon  the  part 
«f  the  defendant  to  take  the  stand.' 

This  Instruction  was  given  over  the  objec* 
tlon  and  exception  of  Oie  plaintiff  In  whw. 
The  complaint  against  this  instruction  is 
based  upon  the  provisimis  of  sectUm  68S1. 
R.  L,  1910,  whidk  is  as  follows: 

"In  the  trial  of  all  indictments,  informatlona, 
complaints  and  other  proceedings  against  pet^ 
sons  charged  with  the  commission  of  a  crime,  of- 
fense or  misdemeanor  before  any  court  or  eom- 
ndtting  maristrate  in  this  state,  the  person 
diarged  shall  st  bis  own  reqaest,  but  not  other- 
wise, be  a  competent  witness,  and  his  failure 
to  make  such  request  shall  not  create  any  pre- 
sumption against  him  nor  be  mentioned  on  the 
trial;  If  commented  upon  by  eonnsel.  It  shall 
be  ground  for  a  new  tml." 

We  have  many  ttmes  beoi  called  upon 
to  discuss  the  principle  here  involTed.  Among 
the  early  cases  is  that  of  Stnrgis  v.  State,  2 
OkL  Cr.  36:^  102  Pac  B7.  Am«ig  other 
things  In  that  opinion,  it  is  said: 

"It  is  improper  for  the  court  or  any  other 
person  to  refer  or  in  any  manner  call  attention, 
in  the  presence  of  the  jury,  to  the  fact  that  the 
defendant  has  failed  to  testify  in  his  own  be- 
half.   •    ♦  ♦" 

See  Brown  r.  State,  3  Okl.  Or.  442.  100 
Pac.  808;  Nowlln  v.  State,  7  Okl.  Cr.  27,  113 
Pac.  625,  121  Pac.  791. 

In  the  latter  <^lalon,  written  by  Presiding 
Judge  Fnrman,  It  Is  said; 

"It  matters  not  what  we  think  of  the  policy  of 
this  statute.  It  is  mandatory,  and  oierefore 
we  have  no  discretion  in  the  tnattpr,  but  it  is  onr 
plain  duty  to  enforce  it  It  must  not  be  violat* 
ed.  directly  or  indirectly  dther  In  its  letter  or 
spirit" 

See,  also,  Weinberger  v.  State,  8  OkL  Cr. 
441,  128  Pac.  160;  Teer  t.  State,  10  Okl.  Cr. 
651,  135  Pac.  1198. 

In  Tines  v.  Commonwealth,  a  Kentucky 


CAM  reportad  In  77  &  W.  868,  dlscusstog  this 

proposition,  the  Court  of  Appeala  said: 

"In  No.  4  the  Jury  were  instructed  'that  they 
shall  not  comment  upon  the  failure  of  the  de- 
fendant to  testify;  neither  shall  they  draw  any 
presumption  of  his  gallt  by  his' failure  to  testi- 
fy.' The  Jury's  mind  was  thus  directed  to  the 
fact  that  the  appellant  bad  not  testified  in  his 
own  behalf,  and  no  comment  by  the  common- 
wealths' attorney  could  have  been  more  injori- 
ous  to  his  interest  than  was  done  by  this  in- 
struction. The  court  by  the  instructioD  in  ques- 
tion, did  appellant  the  very  injury  which  it  is 
the  object  of  the  law  to  prevent  Appellant 
was  entitled  to  absolute  silence  on  his  failure 
to  testify  in  his  own  behalf." 

This  statute  set  forth  supra  unquestion- 
ably guarantees  to  a  defendant  the  right 
of  absolute  silence  on  his  failure  to  testify 
in  his  own  behalf.  We  are  unable  to  see 
wherein  comment  of  counsel  could  be  more 
injurious  than  the  comment  of  the  court 

The  identical  pro[>ositlon  presented  In  this 
case  was  determined  by  this  court  in  an 
opinion  by  Brett  J->  in  the  case  of  Holmes 
V.  State,  162  Pac.  446,  in  which  it  Is  said: 

"Section  6881.  R.  L  1910,  contains  two  in- 
hibitions. The  first  is  that  the  failure  of  the  de- 
fendant to  take  the  stand  in  his  own  bdialf 
shall  'not  be  mentioned  on  the  trial';  the  sec- 
ond, that  this  fact  shall  not  be  commented  on 
by  the  counsel  for  the  state.  Held:  i^rst  that 
if  coonsel  comments  on  the  failure  of  the  defend- 
ant to  take  the  stand  in  his  own  behalf,  [that] 
it  is  mandatory  that  a  new  trial  be  granted: 
and  second,  that  tbe  court  Is  not  excepted  from 
the  inhibition  to  the  effect  ttaat  the  faUore  <A 
the  defendant  to  take  the  stand  in  his  own  be- 
half shaU  'not  be  mentioned  on  the  trial,'  and 
that  it  Is  error  for  the  court  to  refer  to  each 
fact  in  his  instmetions  or  otherwise." 

It  follows  thmefore  that  the  Judgment 
In  the  case  at  bar  must  be  reyersed,  upon 
the  ground  that  the  Instruction  complained 
of  was  preJndlclaL 

Berersed. 

DOYLB,  P.      concoza.  HATSON,  dls- 

BSDta. 


HimtT  T.  STATE.   (No.  A-25e3.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
12,  191S.) 

fStrttahm  by  <A«  Court  J 

Obxuvxal  Law  «=>SSS(1,  2)— EnDKivoft-GoB- 
pus  Dblicti— Conviction. 
In  a  criminal  case  a  conviction  cannot  be 
had  on  the  extrajudicial  confessions  of  the  de- 
fendant without  evidoice  alinnde  of  the  otHpns 
delicti,  but  direct  and  padttve  proof  of  that  act 
is  not  indispensable^ 

Appeal  from  County  Court,  Mcintosh  Coun- 
ty; John  W.  Robertson,  Judge. 

W.  M.  Henry  wss  convicted  of  giving  away 
teachers'  examination  questions,  and  he  ap- 
peals. Reversed  and  remanded. 

Turner  ft  Tomer,  of  fiufanla,  and  8.  M. 
Rutherford,  of  Mu^ogee,  for  plalntlfT  in  er- 
ror. S.  P.  Freellng.  Atty.  Gen.,  and  R.  McMil- 
lan. Asst  Atty.  Gen..  fc»-  the  State. 
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MATSON,  7.  This  prosecution  is  based  on 
section  12  of  article  14  of  chapter  219,  Se»- 
sIoQ  Laws  1913,  which  provides  as  follows: 

"Should  any  person  offer  to  idl,  barter  or  give 
away  what  purports  to  be  copies  of  qneationi  to 
be  given  at  a  future  ezaminatioD,  be  shall  be 
gnilty  of  a  misdemeaoor  and  upon  conviction 
Shan  be  fined  in  any  sum  not  less  than  one  hnn- 
dred  dollars  nor  more  than  three  fanndred  dollars 
and  shall  be  confined  in  the  county  jail  for  not 
less  than  thirty  days  nor  more  than  six  numths 
and  be  forever  haired  from  teochiag  in  any  of 
the  public  schools  of  tbis  state." 

The  defendant  was  convicted  In  the  county 
court  of  Mclntosb  county  of  having  B<^d, 
bartered,  and  given  away  certain  lamina- 
tion Questions  to  be  given  in  a  future  exami- 
nation for  teachers'  license  to  be  held  in  said 
county  to  one  A.  Foster,  th^  and  there  an 
applicant  for  a  teacher's  license  at  said  ex- 
aminatioQ,  His  punishment  was  fixed  at  a 
fine  of  $100  and  SO  days'  imprisonment. 

Among  the  alleged  errors  assigned  for 
grounds  for  reversal  is  that  there  is  no  suf- 
ficient proof  of  the  corpus  delicti.  It  is  claim- 
ed that  the  proof  of  the  corpus  delicti  Is 
based  solely  upon  the  extrajudicial  comfes- 
sl<Hi  of  the  defendant. 

In  Shires  v.  State,  2  OkL  Cr.  89,  99  Paa 
1100,  this  coort  held: 

"In  a  criminal  case  a  conviction  cannot  be  had 
on  the  e^rajudioial  confendons  f>f  the  defendant, 
withont  evidence  alltmde  of  the  corpus  delicti, 
but  direct  and  positive  pzoof  o<  that  fact  is  not 
hidlspenssble." 

To  prove  this  oBmge  the  state  relied  wtuA- 
ly  upon  the  teatlmonr  of  Gharles  H.  WUsra, 
the  superintendent  at  sduxte  of  Mclntoefa 
county,  who  was  then  In  charge  of  the  exam- 
ination. A.  Foster,  to  whom  It  was  alleged  the 
defendant  Ul^Folly  famished  the  qnestioos  to 
be  given,  was  not  produced  ss  a  witness  by 
the  8tat& 

The  testimony  of  the  county  superintendent 
touching  proof  of  the  corpus  delicti  related 
solely^  to  an  extrajudicial  confession  alleged 
to  have  been  made  by  the  defendant  to  him  at 
the  time  certain  questltnis  which  were  to  be 
given  in  arithmetic  cm  the  succeeding  day  of 
the  examination  were  found  In  possession  of 
Foster.  There  was  some  slight  dreumstan* 
tlal  evidence  which  rendered  the  conduct  of 
the  defendant  very  suspicious,  but  these  dr- 
cnmstances  did  not  in  fact  connect  him  with 
the  actual  delivery  of  said  questions  to  Fost- 
er, nor  was  there  any  evidence  which  placed 
the  defendant  and  Foster  together  at  any 
time  on  the  day  it  was  alleged  these  gues- 
tlMks  were  furnished.  It  seems  that  EV>ster 
was  the  (HDly  person  whom  the  state  could 
have  established  these  facts,  and  he  was  not 
produced.  It  does  not  appear  why  the  said 
Foster  was  not  called  by  the  state  as  a  wit- 
ness, as  shoold  have  been  done.  After  a 
careful  examinatl<Mi  of  the  record,  it  Is  the 
opinion  of  the  court  that  the  proof  of  the 
corpus  delicti  In  this  case  does  not  meet  the 
requirements  of  law  as  established  in  Shires 


V.  State,  supra,  and  for  this  reason  the  judg- 
ment is  reversed,  and  the  cause  remanded  tor 
further  proceedings. 

Other  alleged  errors  are  assigned,  among 
which  it  is  contended  that  the  information 
upon  which  this  prosecution  Is  based  is  insuf- 
ficient We  have  examined  the  lnformatt(»i 
as  amended;  in  our  opinion,  it  Is  clearly  suf- 
ficient to  meet  all  the  requirements  necessary 
where  a  statutoiy  offense,  such  as  this,  is 
pleaded. 

DOYLB,  P.  ai»d  ARHSTRONO,  COQ- 
car. 


HABJOB  T.  STATE.   (So.  A-279T.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  4,  1918.) 

(SyUabM  bt/  the  Court.) 
CRiMiifAii  Law  4a»10S6(lS>— Apfbu>-Jubib- 
DXcnon— DzbuusaIm 
Where  an  appeal  Is  taken  from  an  alleged 
judgment  of  conviction,  and  the  transcript  of 
the  record  or  case-made  con  tains  no  copy  <>£  the 
judgment  of  the  trial  court,  this  court  does  not 
acquire  jurisdiction  of  die  appeaL  and  such  an 
appeal  will  be  dismissed. 

Appeal  from  District  Court,  Hughes  Coun- 
ty; Tom  D.  McKeown,  Judge. 

Dave  Harjoe  was  convicted  of  forgery,  and 
he  aK>eals.  Appeal  dismissed. 

J.  Ih  Skinner,  of  Holdenvllle.  for  plaintiff 
in  error.  0^  Attconev  Gmeral  and  B.  Mc- 
Millan, Asst  Atty.  Gen.,  for  the  State. 


DO  TLB,  P.  X  The  plaintiff  in  error,  Dave 
Harjoe,  was  convicted  in  the  district  court 
of  Hughes  county  upon  an  indictment  charg- 
ing that  he  did  nnlawfolly  and  feloniously 
forge  and  counterfeit  a  certain  instrument 
purporting  to  be  on  "order  tor  the  removal  of 
restrictions  to  the  allotment  of  Nellie  Harjoe, 
nee  Ellis,  &  fall-blood  Gre^,"  by  signing  the 
name  thereto  ta  "Lewis  G.  Laylia,  Asst  Sec. 
of  the  Interior."  The  jury  failed  to  fis  the 
punishment  An  appeal  was  attempted  to  be 
taken  by  filing  in  this  court  on  July  26. 1910. 
a  petltioni  in  error  with  case-made.  The  pa- 
titltm  recites  that: 

"On  the  20th  day  of  March,  1916,  a  judgment 
and  sentence  was  rendered  and  in  force  in  a 
certain  cause  pending  in  the  district  court  of 
Hughes  county,  Okl.,  wherein  the  state  of  Okla- 
homa, prosecuted  the  plaintiff  in  error,  adjudging 
the  plaintiff  in  error  guilty  of  forgery  and  sen- 
tencmg  him  to  the  state  penitentiary  for  a  pe- 
riod of  seven  years." 

The  Attorn^  General  has  filed  a  motion 
to  dismiss  becatme: 

"There  is  no  judgment  or  copy  of  judgment  as 
rendered  below  in  the  record  upon  wlu(^  the  al- 
leged appeal  could  be  taken." 

An  examinatlcn  of  the  record  discloses  that 
the  case-made  contains  no  copy  of  the  judg- 
ment referred  to  in  the  petition  in  error,  and 
does  not  contain  the  journal  entry  of  the 
judgment  and  sentence  appealed  from. 
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When  an  appeal  Is  taken  from  an  alleged 
Judgment  of  convletlfxi,  and  tbe  transcript 
of  the  record  or  case-made  contains  no  copy 
of  the  Judgment  of  conviction,  such  record  or 
case-made  presents  no  qnestl(m  to  this  court 
for  Its  determination,  and  the  appeal  will  be 
dismissed  for  want  of  Jurisdiction.  Loyd 
V.  State,  12  Okl.  Cr.  82, 151  Pac.  1190;  Fowler 
T.  State,  11  Okl.  Cr.  15T,  143  Pac.  6W ;  Dans- 
by  V.  State,  7  Okl.  Cr.  490, 124  Pac.  328;  Al- 
len T.  State,  6  OkL  Cr.  665,  US  Pac.  1102; 
Bradford  t.  State,  8  OkL  Cr.  368»  106  Pac 
535;  McLellan  T.  Btate^  2  OU.  Or.  633»  108 
Pac.  876. 

Inasmuch  as  the  case-made  does  not  con- 
tain a  cojpy  of  tbe  Judgment  appealed  from, 
we  are  of  the  oplnl(Hi  that  this  court  is  with- 
out Jurisdiction  to  consider  the  appeaL  We 
may,  remark  however,  that  In  this  case,  the 
overruling  of  a  demurrer  to  the  Indictment  Is 
the  only  gnestlon  raised.  We  think  tbe  In- 
dictment Is  sufficient,  Pot  this  reason,  It 
would  be  a  useless  waste  of  effort  to  seek  to 
amend  the  record  In  this  case. 

For  the  reasons  stated,  the  cause  Is  dis- 
missed. 

ABMSTBONG  and  MATSON,  J3^  concur. 


BRUCB  T.  WBSTEBN  PIPE  ft  STEEL  CO. 
(L.  A.  4064.) 

(Supreme  Court  of  CaUfomla.   Dae.  20,  1917. 
Behearinr  Denied  Jan.  17,  1018.) 

1.  PXJIADINO    «=>237(8)    —   AWNDUENT  TO 

CONFOEM  TO  Paoor-NEw  Cause. 
Id  an  action  for  personal  Injaries  dae  to 
the  breaUnc  of  a  rafter,  an  amendment  of  the 
complaint  after  the  dose  of  evidence,  by  the 
elimination  of  the  charge  that  It  did  oot  adopt 
the  proper  and  safer  method  of  doing  the 
work,  did  not  constitate  a  cbange  in  the  cause 
of  action,  where  the  pleading  also  alleged  tiiat 
it  was  necessary  for  plaintiff  to  stand  on  a  board 
supported  by  toe  raiter,  which  defendant  well 
knen'  was  not  Bofficiently  strong  to  support 

Elaintiff,  and  that  while  at  work  the  rafter 
roke,  whereby  he  tell  and  was  injured. 

2.  Evidence  e=>3S&{4)  —  X-Rat  PicrunE  — 
Personal  Tnjtjey. 

In  a  personal  injury  case.  It  was  not  error 
to  allow  plaintiff  to  introdace  In  evidence  an 
X-ray  picture  of  a  normal  foot  for  Ulustration 
to  enable  the  jury  to  compare  It  with  plain- 
tUTa  foot  after  the  injury,  although  tbe  X-ray 
was  taken  In  tbe  absence  of  defenduit;  there 
being  no  claim  that  the  picture  was  inaccurate. 

8.  Witnesses  <S=>240(2)  —  LEADiira  Quxs- 

TIOHft— DiSCBETION  OF  COUET. 

It  is  largely  within  the  dlscretloii  of  the 
trial  court  to  allow  leading  questions. 

4.  Tbial  «s»260(8)— iNanucnoNB— OEoaa 
Neouobnoe— Bequest  fob  Definition. 

Under  Employers'  Liability  Act  of  1911  (St. 
1911,  p.  796),  allowing  a  deduction  from  dam- 
ages caused  by  an  injury  resulting  from  the 
combined  negligence  of  employ^  and  employer, 
where  the  neRligence  of  the  employ^  is  slight 
and  that  of  the  employer  gross  m  comparison, 
tbe  omission  from  an  instruction  of  tbe  defini- 
tion of  gross  negligence  was  not  error.  In  the 
absence  of  a  request  for  a  more  definite  on& 


5.  TaiAI,  »=»185— iHgl-ETTOTIONB— ComtENTS 

ON  Btidxncb. 
It  is  not  error  for  the  trial  court  to  state 
to  the  jury  that  certain  testimony  has  been 
given  in  the  case,  provided  it  states  the  same 
witii  accuracy  and  not  in  a  manner  to  mislead 
the  jnry;  Gcmat  art.  6,  |  19,  providing  that 
judges  shall  not  charge  Jories  with  respect  to 
matters  of  fact,  bat  may  state  die  testimony 
and  declare  the  law. 

0.  Mastkb  and  Sbbtant  «s9»293(1S)  —  Iir- 

JTTBIBB  TO  SBBTANT— InSTRUCTIOHB. 
In  a  persona]  injury  action,  based  upon  the 
breaking  of  a  rafter  upon  which  plaintiff  stood, 
an  Instruction  as  to  defendant's  duty  to  exer- 
cise ordinary  care  to  discover  hidden  defects 
in  tile  rafters  was  not  erroneous,  as  against  an 
objection  that  the  rafter  broke  at  a  knot,  which 
was  obvious,  where  the  break  oocorred  at 
another  point. 

7.  NeOLIOENOB  €=»101— OOICFABATITE  NEO* 
UGENCB— INJUBIES  TO  SEBVANT. 

Under  Employers'  liability  Act  of  1911, 
providing  that,  where  the  employe's  negligence 
contributed  to  his  injury,  recovery  may  never- 
theless be  had,  if  the  employe's  negligence  was 
slight  in  comparison  with  that  of  ue  employer, 
tbe  jury  may  diminish  the  damages  in  propor- 
tion to  the  amount  of  negligence  attxibntable 
to  the  employ^. 

8.  Mabteb  and  Sebvant  €=9203(21)  — •  In- 
JirBiE»  TO  Shbvaht— Instbuctionb. 

In  an  injury  action,  due  to  the  breaking  of 
a  defective  rafter,  an  Instruction  that  the  mas- 
ter is  not  under  any  doty  to  warn  or  instruct 
servants  who  have  already  enjoyed  ample  op- 
portnnily  to  become  acquainted  with  the  dan- 
ger, or  where  the  servant  has  bad  prior  ex- 
perience, or  where  the  employment  is  not  for 
a  haxardooa  undertaking,  was  erroneous,  as 
being  too  broad  and  sweeping;  the  term  "lias- 
ardons  undertaking"  being  too  indefinite. 

9.  Tbial^=»260(1)  —  Bequested  Inst&uo- 
tions— instbuctions  given. 

It  is  not  error  to  refttse  to  give  instme- 
tions  as  to  matters  already  ooverea  by  Instnie- 
tlons  given. 

D^artment  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Curtis  D.  Wil- 
bur, Judge. 

Action  by  William  Bruce  against  the  West- 
ern Pipe  &  Steel  Company.  From  a  Judg- 
ment for  plaintiff,  and  a  dttiial  ot  a  new 
trial,  defendant  appeals.  Affirmed. 

Morton,  HollEer  ft  Mortem,  J.  CMder.  Jr., 
W.  O.  Mortw,  Harry  A.  Hollzer,  and  (Aaa. 
E.  Barrett,  all  <tf  Los  Angelea,  for  aiweUant 
C.  Ibeeon  Sweet  and  W.  D.  Van  Noatran,  both 
ot  Loa  Angelea,  for  n^aaOiesit. 

SHAW,  J.  Tbe  defendant  appeals  ftom  the 
Judgmenl;  and  from  an  «nrder  denying  Its  mo> 
tton  for  a  new  trlaL 

The  action  was  to  recover  damages  for 
injuries  alleged  to  bare  been  anstalned  by  the 
plaintiff  wbUe  In  tbe  service  of  tbe  defoid- 
ant  The  plaintiff  was  working  for  the  de- 
fendant In  putting  a  wooden  not  on  a  drcn- 
lar  steel  tank  22  feet  hl^  and  42  fttet  In  di- 
ameter. At  tbe  time  be  was  Injured  ttie  rooi 
was  so  far  constructed  that  there  were  ratt- 
ers, 2  Inches  by  6  indies  In  stee  and  OTtf 
20  feet  long,  extending  from  tbe  edge  of  tbe 
tank  to  the  cQiter  thereof.  In  order  to  do 
tbe  work,  It  was  necessary  for  him  to  lay  a 
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board  across  two  of  these  rafters,  and  to  stand 
on  the  board  thus  supiMrted.  While  bo  stand- 
in?,  one  of  the  rafters  supporting  the  board  oa 
which  he  was  standing  suddenly  broke,  and  in 
consequence  thereof  he  fell  to  the  ground  and 
was  Injured.  The  action  was  to  recover  the 
damages  caused  by  the  injuries  so  received. 

[1]  Upon  the  trial,  after  the  close  of  the 
evidence,  the  court  allowed  the  plaintiff  to 
file  an  amended  complaint  to  conform  to  the 
proof.  There  was  no  error  In  this  ruling. 
The  cause  of  action  was  not  essentially 
changed  by  the  amendment  It  Is  true  that 
the  previous  pleading  had  charged  that  the 
defendant  did  not  adopt  the  proper  and  safer 
method  of  doing  the  work  in  which  plaintiff 
was  engaged  at  the  time  of  bis  injury,  and 
that  the  amendment  at  the  trial  omits  this 
charge.  But  the  former  pleading  also  alleg- 
ed that  It  was  necessary  for  plaintiff  to 
stand  on  the  board  supported  by  said  rafters, 
as  aforesaid,  and  that  defoidant  well  knew 
that  the  rafters  so  placed  were  not  sufficleDt- 
ly  strong  to  support  him  while  he  was  doing 
the  work  r^erred  to,  and  that  while  he  was 
so  at  work,  supported  thereon,  one  of  them 
broke,  whereby  he  fell  and  was  Injured.  In 
substance  this  ia  the  same  charge  as  that  con- 
tained in  the  ameided  oKoplaint  filed  at 
the  trial,  and  upon  which  the  plaintiff  bases 
Ills  Tl^t  to  recover. 

[2]  The  plaintiff  was  allowed  to  introduce 
in  evidence  an  X-ray  picture  of  a  normal 
foot,  for  llliiBtration,  and  to  enable  the  Jury 
to  compare  the  same  with  the  condition  of 
the  plalnttfCs  foot  after  the  Injury.  This 
was  not  error.  The  fact  that  the  X-ray  was 
taken  in  the  absence  of  the  defendant,  or 
without  his  knowledge,  does  not  of  necessity 
affect  the  propriety  of  this  evidence.  It  la 
not  claimed  that  the  plctnie  of  tbe  nrama] 
foot  was  inaccurate. 

[31  It  should  not  be  necessary  to  remind 
attom^s  that  it  is  within  the  discretion  of 
the  conrt  to  allow  leading  questions.  It  la 
usually  the  proper  way  to  conduct  the  lam- 
ination until  tbe  attention  of  the  witness  Is 
brought  to  the  point  to  wbtoh  he  Is  •zpected 
to  testify.  It  saves  time  and  tends  to  make 
the  testimony  clearer.  The  allowance  or  ex- 
<dnsion  of  such  questions  rests  almost  entire- 
ly In  the  discretion  of  tbe  trial  court.  It 
was  not  improper  to  allow  the  plaintiff  to  be 
asked  the  question,  "Did  the  foreman  in 
diarge  warn  you  of  any  danger?'  when  It 
waa  obvious  that  the  answer  wotdd  be  In  the 
native  No  abuse  of  discretion  la  shown 
by  the  record. 

[41  Objection  is  made  to  the  giving  of  an 
Instruction  on  the  law  of  contributory  ne^- 
gence,  as  qnallfled  by  the  Ehnployers'  Ua- 
bnity  Act  of  1911  (Stats.  1911,  p.  790),  aUow- 
Ing  a  deduction  from  the  damages  nuaed  by 
an  Injury,  where  it  is  the  result  of  the  com- 
bined negligence  of  the  employ^  and  ^ploy- 
er,  and  the  negligence  of  the  onplc^  ia 
sl^t  and  that  oS  the  employer  gross  In  com- 
parison; the  complaint  belnff  Qiat  the  court 


did  not  define  the  meaning  ot  the  term  "gross 
negligence."  The  defendant  was  at  liberty 
to  offer  instmctlons  upon  any  subject  upon 
which  it  desired  to  have  the  jury  informed. 
It  could  have  done  so  at  the  close  of  the  in- 
structions given,  if  the  occasion  required  it 
It  did  not  request  any  additional  instruction 
on  the  subject  except  that  one  of  the  Instruc- 
tions asked  and  refused  stated  that  if  the 
negligence  of  the  defendant  "was  not  g^osa — 
that  Is,  great  pr  palpable" — the  plaintiff 
could  not  recover.  We  cannot  perceive  that 
the  addition  of  the  words  "great  or  xMiU)able" 
would  materially  assist  In  the  understand- 
ing of  the  meaning  of  the  word  "gross."  The 
meaning  of  the  latter  Is  as  well  known  and 
aa  definite  and  clear,  as  the  meaning  of  the 
words  "greet"  and  "palpable."  The  defendant 
should  have  asked  a  more  elaborate  instruc- 
tUm  on  the  subject,  if  it  desired  the  jury  to 
have  fuller  information.  We  do  not  think 
the  failure  of  the  court  to  add  tbese  adjec- 
tives, in  connection  with  the  word  "gross," 
la  of  suffldent  importance  to  justify  a  revers- 
al of  tbe  Judgment,  even  if  it  were  error. 

[S]  It  is  not  error  for  the  trial  court  to 
state  to  the  jury  that  certain  testimony  has 
been  glvw  in  the  case,  provided  it  states  the 
same  with  accuracy,  and  not  In  a  manner 
to  mislead  the  Jury.  "Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the  law." 
Const,  art.  6,  S  19.  The  Instruction  complain- 
ed of  did  not  misstate  the  testimony,  nor  tend 
to  mislead  the  jury  In  any  respect. 

[6]  The  appellant  complains  of  an  instruc- 
tion relating  to  its  duty  to  exercise  ordinary 
care  to  discover  hidden  defects  in  the  rafters 
on  whldt  plaintiff  was  required  to  stand 
while  at  work.  The  ground  of  the  objection 
la  that  the  evidence  disclosed  that  the  defect 
was  not  latoLt  but  was  patent  There  waa 
a  knot  in  the  rafter  upon  which  the  board  on 
wbldi  the  pl&lntiff  was  standing  rested  when 
the  rafter  broke.  This  knot  was  about  mid- 
way at  the  leaigQx  ot  the  ratter  from  the  edge 
to  the  center  of  the  tuik.  The  plaintiff,  be- 
fore idadng  the  board  upon  the  rafter,  ob- 
served this  knot,  called  fbr  a  board  1  btr  8 
inches  in  size,  and  several  feet  long,  for  the 
purpose  of  strength^ilng  the  rafter,  and  nail- 
ed said  board  upon  the  rafter  for  that  pur- 
pose, at  tbe  location  where  the  knot  was 
found.  The  plaintiff  contends  that  this  was 
the  defect  which  caused  the  rafter  to  break, 
and  that  it  was  visible  and  patent  and  not 
a  latent  d^ect.  There  is  evid^ce,  howev^. 
that  the  rafter  did  not  break  at  the  point 
where  the  knot  was  located,  but  that  it  broke 
at  a  point  some  2  feet  away  from  said  knot, 
at  which  point  tbe  evidence  does  not  show 
that  any  weakness  was  discovered  by  the 
plaintiff.  The  Jury,  therefore,  might  have 
found  that  the  defect  was  latent,  and  the 
Instructiou  was  propw  for  thtf r  Information 
as  to  the  law  on  the  subject.  This  observa- 
tton  mm/OM  to  tbe  complaints  of  thA  same 
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cbaracter  regarding  other  InstracHona  upon 
the  subject  of  latent  defects. 

[7]  The  defendant  excepted  to  the  refus- 
al of  the  court  to  give  several  Instructions, 
to  the  effect  that  if  the  Jury  should  find  that 
the  plaintiff  was  injured  by  reason  of  his 
own  contributory  negligence,  the  verdict 
should  be  for  the  defendant.  Since  the  en- 
actment of  the  Employers'  Liability  Act  of 
1911,  above  mentioned,  the  fact  that  employe's 
negligence  contributed  to  his  injury,  does 
not  exonerate  the  employer,  where  the  em- 
ploye's negligence  is  slight  and  that  of  the 
employer  gross  In  comparison.  In  such  a 
case  the  Jury  may  diminish  the  damages  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  the  employe.  The  court  of  its 
own  motion  correctly  instructed  the  jury  on 
this  subject,  and  it  was  not  required  to  re- 
peat the  same  doctrine  at  the  request  of  the 
defendant. 

[B]  The  court  refused  to  give  the  follow- 
ing instruction  asked  by  the  defendant: 

"The  master  Is  not  under  any  duty  to  warn 
or  instmct  servants  who  have  already  enjoyed 
an  ample  opportunity  to  become  acquainted 
with  the  danger,  or  where  the  servant  has  had 
prior  experience,  or  where  the  employment  Is 
not  for  a  hazardous  undertakiiig.  Servants  are 
expected  and  required  to  ke«>  their  eyes  open 
and  exercise  such  reasonable  care  for  their 
own  safety  aa  their  situation  permits.  They 
are  bound  to  use  all  their  faculties  of  seeing 
and  hearing,  and  are  charged  with  what  they 
might  see,  bear,  or  learn  by  the  use  of  their 
senses  of  hearing  or  sieht.  The  master  is 
therefore  under  no  duty  of  warning  or  instruct- 
ing a  servant  as  to  dangers  which  are  discov.- 
eraUe  by  the  exercise  of  ordinary  care  and  the 
use  of  bis  faculties  on  his  part,  with  sach 
knowledge,  experlenM,  and  Judgment  as  he  ac- 
tually possesses  or  as  the  master  is  jostifled 
in  belieTlng  he  possesses." 

The  Ungnage  of  this  Instnictton  Is  too 
broad  and  aweeplog.  The  ftict  that  a  mxt- 
ant  has  had  prior  experience  does  not,  in 
all  cases,  ezeose  the  master  from  the  duty 
of  warning  him  of  a  danger  irtiicb  Is  known 
to  the  master  at  the  time  the  serrant  is  pQt 
to  work  In  the  particolar  iiAace  ^ere  be 
la  Injured ;  not  ean  It  be  said,  aa  matter  of 
law,  that  the  master  Is  absolved  from  anch 
duty  ia  all  cases  where  "the  employment  Is 
not  for  a  hazardous  nndertaUng.**  Tbe  term 
"baeardons  undertaking"  Is  too  Sndeflnita 
There  may  be  employmenta  or  .undertakings 
which  In  ordinary  parlance  wonld  not  be 
called  hazardous,  bnt  where  It  to  neverthe- 
less the  duty  of  the  master  to  vam  the 
servant  of  such  dangers  as  there  may  be  in 
the  surronndiiupi.  The  Jury  were  folly  in- 
Btrocted  by  the  court  that  it  was  the  duty 
of  the  plaintifl  to  use  ordinary  care  for  hto 
own  protection  while  ragaged  in  the  worlc 
The  instruction  was  properly  refused. 

[9]  We  have  already  stated  that  the  plain- 
tiff himself  strengthened  the  rafter  at  the 
knot,  and  that  there  was  evidence  that  the 
rafter  did  not  break  at  that  place,  but  at 
another  place  where  there  waa  no  proof 


that  any  weakness  was  discovered.  With  ref- 
erence to  the  knot,  the  court  instructed  tbe 
Jury  that  if  they  should  find  that  plaintiff, 
upon  discovering  the  knot,  attempted  to 
make  the  rafter,  safe  by  nailing  the  board 
alongside  of  it,  and  that  the  injury  occur- 
red because  of  the  weakness  at  that  point 
and  because  of  his  failure  to  reinforce  it 
sufficiently,  the  plaintiff  could  not  recover, 
Tbe  defendant  asked  several  instructions, 
numbered  respectively  13,  14,  15,  and  17, 
which  were  refused,  based  upon  the  theory 
that  the  rafter  broke  at  tbe  knot,  instead 
of  at  the  other  place,  and  to  the  effect  that 
plaintiff  could  not  recover  if  the  Jury  found 
such  to  be  the  fact  The  Instractlon  given 
by  the  court  on  the  subject  was  clear  and 
covered  all  the  points  presented  In  the  in- 
structi<Hi8  asked  and  refused  on  this  sub- 
ject 

The  instructions  last  mentioned,  and  some 
others  which  the  court  refused,  dwell  at 
length  upon  the  duty  of  the  plaintiff  to  ex- 
ercise ordinary  care  for  his  own  protection 
while  engaged  in  his  work,  and  that  for 
that  purpose  he  must  use  his  natural  t&cal- 
ties.  The  instructions  given  stated  this  du- 
ty repeatedly,  and  there  was  no  error  in  re- 
fusing further  repetitions  at  the  request  of 
the  defendant 

The  appellant  claims  that  the  evidence 
was  Insufficient  to  Justify  the  verdict  We 
need  not  discuss  this  question  in  detail.  It 
Is  sufficient  to  say  that  an  eumlnation  of 
the  defendant's  brief  in  connection  with 
tbe  evidence  in  the  record  satisfies  us  that 
there  was  enough  erldeiiee  to  sivpMt  tbe 
verdict 

Tbe  judgment  and  order  are  afflrmed. 

W«  oacnr:  SLOSS,  J.;  IiA.WIX)B,  J. 


In  re  FELTON'S  ESTATE. 

OHAMBERS,  State  Controller,  v.  FBXTON. 
(S.  F.  8276.) 

(Supreme  Court  of  California.   Dec.  19,  1917.) 

Stipulations  4=i»14<12)— Oonsamnonoii— In- 

TBBBST  ON  JUDOmHT. 

Where  it  was  stipulated  that  a  decree  aa  to 
inheritance  tax  should  bear  7  per  cent  interest 
If  affirmed,  such  an  award  of  Interest  waa  xe- 

Suired  where  Ha  decree  was  modified  end  af- 
rmed. 

Department  2.  Appeal  from  Superior 
Court,  Sacramento  County;  Geo.  H.  Buck, 
Judge. 

In  the  matter  d  the  estate  of  Charles  N. 
Felton,  deceased.  A^ieal  by  John  S.  Cham- 
bers, as  Controller  of  the  Stete  of  California, 
from  a  decree  fixing  inheritance  tax  as  to 
Charles  N.  Felton,  Jr.  'Modified  and  affirmed. 

Robert  A.  Waring,  Inbeiitanoe  Tax  At^., 
of  Sacramento,  and  John  G.  Altman,  of  San 
Frandsco,  for  appellant.  PUlstmry,  Ifadison 
&  Sutro,  of  San  BVandsco,  for  respondent 
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PBR  CDKIAU.  Upon  tbls  appeal  It  woa 
stipulated  that  it  the  deciee  In  the  matter  of 
the  abore-entltted  estate  fixing  the  inherit- 
ance tax  due  and  payable  to  the  state  should 
be  afflrmed.  then  the  amount  of  the  award  ot 
the  inheritance  tax  sbonld  bear  interest  at 
the  "n^  of  7  per  cent  per  annum  trcm  and 
after  the  18th  day  of  March.  1916."  The  de- 
cree thus  referred  to  was  ordered  modified, 
and,  as  modified,  affirmed.  Estate  of  Felton, 
No.  fi2A2, 168  Pac.  882,  opinion  filed  December 
12, 1917. 

It  is  th»e£ore  ordered  that  the  modified  de- 
cree wtildL  will  be  altered  by  the  court  In 
probate  ta  the  matter  of  said  estate  shall  con- 
tain as  a  part  thereof  an  award  of  Interest 
upon  the  amount  of  such  decree  at  the  rate 
of  7  per  cent,  pw  annum  from  and  after  the 
13th  day  of  March*  1816. 


WESTERN  INDBMNITt  CO.  v.  INDUSTRI- 
AL ACCIDENT  COMMISSION  OF 
STATE  OF  CALIFORNIA. 
(S.  7.  8122J  . 

(Supreme  Court  of  California.    Dec.  18,  1917.) 

1.  Mastbb  asd  Sebvant  ^=e3419— Wobkuen's 
Compensation  Act— SnfficiBNCT  or  EJvi- 

DENCE— DlSABILITT. 
In  a  proceedine  on  an  injured  employes 
claim  for  conii>ensaaoii  Blod  in  1914,  consolidat- 
ed with  his  widow's  claim  filed  after  his  death 
Id  1916,  evidence  held  to  sustain  a  finding  of 
the  Industrial  Accident  CommiBsion  that  s 
slight  disability  consisting  of  a  sinus  and  hernia 
were  proMnt  «ntitiiiii«iiT  frtun  the  day  of  tho 
first  operation  by  the  Insurer's  physicians  in 
1914,  until  the  second  operation  by  them  in 
1916,  followed  by  death  from  peritonitis. 

2.  Mastsb  Aif  d  Sebtakt  «=>419— Wobemkn's 
Compensation  Act— Olaiks— LnciTATiONa. 

Under  Workmen's  Compensation  Act  (St. 


1913,  p.  279)  S  16,  as  amended  by  St  1916,  p. 
1085,  I  6,  pronding  that  unless  compensalioQ 
ia  paia  or  agreed  to  be  paid  within  the  time 


limited  in  the  section  for  instituting  proceedings 
for  its  coU«:uon  the  right  to  such  proceedinin 
shall  be  barred,  and  by  aubdivision  b  (2)  provid- 
ing that  proceeding!  for  the  collection  of  the 
death  ben^ts  can  only  be  maintained  when 
death  ansues  within  cme  year  from  the  date  of 
the  injury,  or  when  the  injury  causing  death 
also  caused  a  disability  ctmtinuing  to  the  date 
of  death,  for  which  a  disability  indemnity  was 
paid,  or  an  agreement  for  its  payment  made  or 
proceedings  mr  ft*  collection  commenced  with- 
in the  time  limited  for  the  commencement  of  pro- 
ceedings to  recover  disability  indemnity,  a 
widow  a  proceeding  wherein  such  continued  dis- 
ability wss  found  waa  not  barred ;  the  ability 
of  the  young  workman  to  perform  tho  labor 
for  which  he  is  employed  not  being  the  sole 
messure  of  disability,  so  that  the  fact  that  he 
went  back  to  work  did  not  necessarily  con- 
tradict a  finding  of  continuous  diaability. 
8.  HAsraa  AND  SravAUT  «»418— Wobkubh'b 
CoupKNBATtoff  Aor  —  Pboceidinos  —  CON- 

BOUDATION. 

Though  a  proceeding  by  an  employ^  for  in- 
jury and  a  proceeding  two  years  later  by  his 
widow  for  bis  death  were  separate,  the  utter 
was  supplementary  to  the  former,  where  the 
injury  and  death  arose  out  of  the  same  casual- 
ty, so  that  tho  continuing  jurisdiction  given  by 
Workmen's  Compensation  Act.  S  25d,  Is  im- 
material to  the  widow's  application,  and  an 


order  omuolidatlng  the  proceedings  was  an  un- 
necessary caution. 

4.  Masteb  and  Servant  4=9419— Wobkuek's 

COUPENSATION  AOT  —  CLATM  —  BnOENCB— 

Findings  and  Awabd. 
In  a  proceeding  for  compensation  for  the 
death  of  an  employe  brought  by  his  widow  after 
his  death  arising  from  the  same  casualty  as  the 
injury,  the  findings  and  awards  made  by  the 
Industrial  Accident  Commission  up<m  the  orig* 
inal  proceeding  by  ib«  injured  employ^,  having 
the  effect  of  a  Judgment  binding  upon  tiie  in> 
surer,  were  admissible, 

5.  Masisb  ANn  Sbbtant  4=>419-~W0BiafEN'8 
Compensation  Act-~Awakd  or  Compensa- 
tion—Dbath  OONSEQUBNT  UPON  iNJUSr. 

Where  an  employd  waa  injured,  and  under- 
went an  operation  performed  by  the  insured's 
physidans,  and  obtained  an  award  of  compen- 
sation for  temporary  total  disability,  and  a 
slight  diaability  waa  found  to  have  been  pres- 
ent continually  from  the  date  of  the  first  opera- 
tion until  the  date  of  the  second  operation,  fol- 
lowed by  his  death,  the  Indnatrial  Accident  Com- 
mission in  a  proceeding  by  his  widow  for  com- 
pensation had  power  to  award  compensation  for 
nia  death. 

In  Bane.  Applicatloa  ftnr  writ  of  caHora- 
rl  by  the  Western  Indemnity  Company 
against  the  Industrial  Accident  Conmilsslon 
of  tba  State  of  California,  to  review  the 
GommlBsUm's  award  of  oonuiensatlon  to  Oie 
widow  of  JOhn  Henn^  deceased.  Writ  dis- 
missed, and  award  affirmed. 

Eugene  F.  Conlln,  of  San  Francisco,  for 
p^itl(»ier.  Christopher  M.  Bradley,  of  San 
Francisco,  for  respondent 

MELVIN,  J.  A  writ  of  certiorari  was  Is- 
sued to  the  end  that  this  court  might  review 
the  award  of  the  Industrial  Accident  Com- 
mission to  the  widow  of  John  Henna,  de- 
ceased. 

Heune  had  been  employed  by  3.  H.  Hjul, 
and  in  March,  1914,  while  engaged  with  other 
workmen  In  lifting  certain  cabinets,  he  suffer, 
ed  Injuries  for  which  he  demanded  and  re- 
ceived treatment  from  the  physicians  of  the 
Insurance  carrier.  On  l^Iay  6<  1914,  be  filed 
an  application  for  compensation,  and  after  the 
insurance  carrier  had  answered  and  a  hear- 
ing had  been  given  by  the  commission  upon 
the  issues  Joined  an  award  was  made  in  his 
favor  on  June  6,  1914,  for  temporary  total 
disability.  The  Western  Indemnity  Com- 
pany paid  the  weekly  indemnity  as  provided 
by  the  award  until  June  29, 1914,  when  upw 
the  advice  of  Its  medical  staff  the  corpora- 
tion ceased  further  payments  upon  the  theory 
that  the  Injured  man  had  recovered.  The 
total  amount  paid  to  that  date  was  $175.75. 
There  waa  no  formal  order  by  the  Industrial 
Acddent  Commission  exempting  the  Insur- 
ance carrlo'  from  further  payment  to  Henne, 
but  It  Is  the  contention  ot  the  petitioner  here 
that  the  evidence  shows  without  Gontradlc- 
tlon  a  complete  recovery  before  the  date  of 
the  last  payment 

Henne  engaged  In  various  occupations 
during  the  ensuing  two  years,  and  in  March, 
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1916,  two  years  after  the  accident,  he  ap- 
plied to  the  Western  Indemnity  Company 
for  furtber  treatment.  During  initial  dis- 
ability an  operation  bad  been  performed 
Involving  the  excision  of  the  umbilicus  and 
certain  surrounding  tissues  and  when  he 
made  application  for  further  treatment 
Henne  was  Buffering  from  that  which  he  as'- 
serted  to  be  a  recurrence  of  his  former  tron- 
bla  A  second  operation  was  found  neces- 
sary and  was  [)erformed  by  a  surgeon  em- 
ployed by  the  Western  Indemnity  Company. 
After  the  operation  peritonitis  supervened, 
and  on  April  10,  1916,  the  patient  died.  In 
the  following  montb  Ellizabeth  Henne,  the 
widow  of  J<^  Henne,  flled  with  the  Indus- 
trial Accident  Commission  an  application  for 
a  death  benefit  award,  asserting  that  John 
Henne  had  died  as  a  result  of  the  injury 
received  by  him  two  years  before.  The 
Western  Indemnity  Company  duly  answered 
denying  the  causal  connection  between  the 
original  Injury  and  the  man's  death,  and 
pleading  the  alleged  fact  that  full  compensa- 
tion had  been  paid  In  accordance  wiUi  the 
award  of  the  Industrial  Accident  Commis- 
sion. A  hearing  was  had  and  during  its 
progress  the  commissioners  made  an  order 
consolidating  the  widow's  claim  with  that 
which  had  been  flled  by  her  husband  In  1914. 
After  the  taking  of  testimony  the  Industrial 
Accident  Commission  made  findings  and  an 
award  in  favor  of  Elizabeth  Henne  for  $2,- 
141.69,  and  thereafter  denied  a  motion  by 
the  Western  Indemnity  Company  tor  a  re- 
hearing. It  is  the  contention  of  the  peti- 
tioner that  respondents  acted  In  excess  of 
th^  Jurisdiction,  and  that  the  award  is  in 
violation  of  petitioner's  rights  under  the 
provisions  of  article  1,  section  13  of  the 
Constitution  of  California. 

[1]  The  finding  which  la  attacked  by  peti- 
tioner as  being  without  support  In  the  testi- 
mony is,  In  its  substantial  part,  as  follows: 

"That  on  the  7tb  day  of  April,  1914,  the  said 
John  Henne  was  operated  upon  by  the  medical 
staff  of  the  defendant  Insurance  carrier  for  the 
cure  ijt  the  condition  proximately  caased  by  said 
Injury;  that  tbo  operative  wounds  received 
at  said  operation  never  wholly  healed,  and  that 
by  reason  of  a  defective  closing  of  said  op- 
erative wounds,  a  postoperative  sinus  resulted 
in  the  region  dt  the  navel  and  a  ixwtopcrative 
peritoneal  bemia  in  the  same  region,  both  of 
which  conditions  were  proximately  caused  by 
the  said  accident  and  operation  and  continued 
nntil  remedied  by  the  second  operation  herein- 
after described;  that  while  the  applicant  re- 
turned to,  and  continued  at,  work  for  the 
greater  part  of  the  timi  from  the  date  of  bis 
discharge  by  the  first  operating  physician  natil 
the  date  of  said  second  ojieration,  a  slight  disa- 
bility, consisting  of  said  sinus  and  hernia,  was 
present  continually  from  the  date  of  the  first 
operation  nntil  the  date  of  the  second  opera- 
tion; that  on  the  8d  day  of  April,  1916.  the 
said  John  Henne  was  operated  upon  by  the 
medical  staff  of  tiie  defendant  Western  Indem- 
nity Company  for  the  relief  of  said  hernia  and 
rinni,  and  that  on  the  10th  i^y  of  April,  1B16, 
the  said  John  Henne  died,  his  death  being  caus- 
ed by  peritonitis  proximately  resulting  from 
the  said  sinus  or  from  the  said  second  operation 
for  tiio  removal  <tf  the  said  ^us  and  hernia; 


that  said  death  was  proxlmat^  caused  by  tiie 
said  accident  of  March  21,  1914,  and  was  not 
caused  or  influenced  by  the  interventim  of  anj 
extraneous  cause  w  other  accident  or  injury.** 

Petitioner  Insists  with  empbasia  that  the 
testimony  wholly  faUs  to  substantiate  that 
part  of  thB  flndlng  to  the  effect  Uiat  "a 
slight  disability,  omsistlng  of  said  sinns 
and  bemla,  was  present  continually  from  the 
date  of  the  first  operation  until  tbe  date  of 
tbo  secnid  (Veratkm."  Wltlioat  reiiewiDS 
the  testimony  at  length  It  is  sufficient  to  say 
that  there  Is  ample  sivport  for  the  flndlng. 
Petitioner  properly  lays  stress  upon  Hie  fset 
that  Benae  returned  to  work,  after'  tlie  last 
payment  of  Indenmltr  In  Jnn^  1914;  that 
alt  outward  evidence  of  injury  bad  disap- 
peared as  shown  by  the  testimony  of  the  pa- 
tient's wife  and  the  sargeon;  and  that  la 
April,  1915.  he  made  application  to  the  bak- 
er's union  for  medical  examination  ayd  ad- 
mission to  standing  as  one  entitled  to  sidk 
beneflta  In  the  future^  In  said  appUcatlon 
be  represented  that  he  was  in  good  health, 
but  the  m^cal  examiner  of  the  anion 
found  that  there  was  a  hernia,  and  that  a 
small  amount  of  pus  exuded  from  the  site 
of  tbe  previous  operation.  Undoubtedly  the 
fact  that  he  returned  to  work,  that  there 
was  no  visible  sign  of  continuing  trouble 
with  the  surgical  wound,  and  that  be  believ- 
ed himself  cured,  were  strong  clrcumstao^ 
es  for  the  commissioners  to  consider  In  de- 
termining whether  or  not  the  condition  pres- 
ent at  the  time  of  tbe  second  (HKration  was 
a  proximate  result  of  the  original  injury. 
But  disappearance  of  external  signs  does 
not  preclude  the  existence  of  a  wound,  and 
tbe  fact  that  this  strong  man  was  able  to 
work  part  of  the  time  does  not  necessarily 
prove  that  he  was  free  from  trouble  with 
such  a  wound. 

Dr.  Ophuls,  who  performed,  the  autopsy, 
was  questioned  at  length  regarding  the  prob- 
able connection  between  the  original  in- 
jury and  tbe  fatal  result  The  following 
quotation  from  his  testimony  Illustrates  his 
views  and  supports  the  finding  of  the  com- 
mission: 

"O.  Taking  a  case  of  this  man,  where  the  op- 
er&non  had  been  perfonned  in  the  first  instance, 
and  the  concretion  and  the  umMUcus  entirely 
removed,  where  tbo  wound  had  healed  com- 
pletely and  the  man  had  gone  to  work  for  a 
vear,  then  he  was  examined  by  his  phyaldan  and 
his  physician  reports  on  May  Ist  merely  the 

Sresenco  of  this  umbilical  hernia,  and  no  evi- 
ence  of  any  inflammation  or  discharge,  aad 
then  a  year  after  that,  aicain,  or  two  years  from 
the  first  trouble,  the  Inflammation  develops  in 
the  same  general  region,  peritonitis  appears, 
sinus  is  found  but  not  connected  with  the 
umbilicus,  sinus  that  was  removed,  as  I  un- 
derstand it— would  you  say  that  this  last  trou- 
ble from  whirfa  he  died  was  directly  ctmneeted 
with  the  original  trouble  for  which  tho  finrt 
operation  was  had?  A.  I  think  very  likely  it 
was.  Q.  In  your  opinion,  there  was  some  in- 
fection dormant  during  that  time?  A.  I  think 
so.  Q.  Would  it,  In  your  (pinion,  become  actlvi 
in  the  two  years,  without  some  cause?  A.  Well, 
theso  Infections  that  remain  after  operatioas 
of  infected  wounds,  they  often  Ue  dormant  tta 
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ears,  and  then  tbey  come  to  ll^t  a^ain.  Tou 
ave  heard  of  people  for  Instance  with  gunshot 
wounds,  like  that — people  who  have  been  wound- 
ed in  battle,  earring  these  thinga  around,  and 
then  fears  after  it  begins  to  trouble  them,  the 
infection  lying  dormant  all  the  time." 

Dr.  Sewell,  wbo  performed  the  second  oper- 
ation, testified  In  part  as  follows: 

"Q.  Do  you  connect  the  peritonitis  with  the 
ainas?  A.  Yos,  can't  connect  it  anywhere  else. 
Some  of  the  ramifications  of  the  sinus  were  not 
■eeo.  Q.  Would  the  fact  that  he  had  peritoni- 
tis two  years  before  in  that  region  have  any- 
thing to  do  with  it?  A.  Have  a  great  deal  to 
do  with  It,  from  the  fact  that  it  eausod  a  thick^ 
ened  peritcmenm,  and  a  peritonenm  not  bo  able 
to  withstand  infection,  and  a  great  deal  of  the 
aerons  part  of  the  membrane  being  taken  up 
by  tine  scar  tissue.  Q.  You  found  a  hernia,  a 
ventral  hernia.  Where  waa  this  hernia  with 
reference  to  the  opflrative  wound  to  the  princi- 
pal prenona  operattre  wound?  A.  Bight  in  the 
center  of  it" 

It  will  tbns  be  seoi  tbat  from  the  locatiw 
of  the  sinus  found  at  the  time  of  the  second 
operation  and  from  the  other  anmnmding 
drcumstaDces  there  was  substantial  support 
for  the  finding  whldi  petitioner  attacks. 

[2]  It  Is  argued  that  ttie  claim  of  Mrs. 
Henne  was  barred  by  the  ptovlidons  <tf  sec- 
tion 16  of  the  Compensation  Act  That  sec- 
tion so  tar  as  It  is  material  to  the  present  In- 
quiry Is  quoted  by  petitioner  as  follows: 

"Unless  compensation  Is  paid  or  on  agree- 
ment for  its  payment  is  made,  within  the  time 
limited  in  this  section  for  the  institution  of  pro- 
ceedings for  Its  collection,  the  right  to  insti- 
tute such  proceedings  shall  be  wholly  barred. 

"(2)  Proceedings  for  the  collection  of  the 
death  benefit  provided  by  subsection  (c)  of  said 
section  16  must  be  commenced  within  one  year 
from  the  date  of  death,  and  in  any  event  within 
two  hundred  forty  weeks  from  the  date  of  the 
injury,  and  can  only  be  maintained  when  it 
am>ear8  that  death  ensued  within  one  year  from 
the  date  of  the  faijnry.  or  that  tbo  injury  cans- 
Ing  death  ateo  caused  disability,  which  contin- 
ued to  the  date  of  the  death  and  for  which  a 
disability  Indemnity  was  paid,  or  an  agreement 
for  Its  payment  made,  or  proceedings  for  Its 
collection  commenced  within  the  time  limited 
for  the  commencement  of  proceedings  for  the 
recovery  of  the  disability  indemnity."  St  1916, 
1068,  i  S. 

The  case  comes  within  the  last  clanse  of 
SDbdlTlsion  2  of  section  19  above  quoted;  that 
Is,  tlie  original  injury  to  Henne,  which  even- 
tually caused  bis  death  also,  In  the  meantime 
caused  a  disability  whldi  continued  to  the 
date  ot  his  death,  and  for  this  disability  he 
began  proceedings  for  compensation  within 
the  Ume  limited  therefor  by  the  act  and  in 
pursuance  thereof  a  disability  Indemnity  was 
paid  to  him.  In  such  a  case,  under  the  terrrs 
of  tne  first  part  of  subdivision  2,  the  proceed- 
ing can  be  melntalncd,  although  death  en- 
sues more  than  one  year  from  the  date  of  the 
injury,  provided  It  Is  commenced  within  one 
year  from  the  date  of  the  death,  and  within 
240  weeks  from  the  date  of  the  injury.  This 
proceeding  by  the  widow  waa  begun  within  a 
abort  time  ufter  the  deatli,  and  within  less 
than  240  weeks  from  the  date  of  the  injury, 
mierefore.  by  the  terms  of  said  subdivision. 


it  is  not  baired  by  the  provisions  of  the  sec- 
Lion.  The  ability  or  the  workman  to  perform 
the  labor  for  which  he  is  employed  is  not  the 
sole  measure  of  disability  (Frankfort  General 
Insurance  Co.  v.  Pillsbury,  173  Cal.  56,  150 
Pac.  150)  and  therefore  the  fact  that  Henne 
went  back  to  work  does  not  necessarily  con- 
tradict the  finding  of  continuing  disability. 
But  petitioner  insists  that  since  there  were 
two  separate  proceedings,  one  instituted  'oj 
Henne  and  the  other  by  his  widow,  tbe  court 
erred  in  consolidating  them  and  In  treating 
the  later  as  a  part  of  the  earlier  <me. 

[3]  It  Is  true  that  tbe  two  proceedings— 
the  one  by  the  employ^  for  the  injury,  and 
the  other  by  the  widow  for  his  death — are 
separate  ones,  alttiou^  the  latter  is  supple- 
mentary to  the  former  and  allied  to  It  by  rea- 
son of  the  fact  tiiat  the  two  compensable  con- 
ditions, the  injury  and  Uie  death,  aroae  out 
of  the  same  casualty.  Tbe  continuing  Juris* 
diction  given  by  sectitm  25d  Is  immaterial  to 
Oie  widow's  aptdlcatlon,  and  ttie  order  con- 
solidaHng  Uie  two  proceedings  was  a  mere 
act  of  caution  and  without  algniflcanee  or  ef- 
fect being  wholly  unnecessary. 

[4]  The  introduction  in  evidence  ct  the 
findings  and  award  made  by  the  commission 
opon  the  original  proceedings  was  not  erro- 
neous. These  findings  and  award  had  the  ef- 
fect of  a  Judgment  binding  upon  the  Western 
Indemnity  Company  In  a  matter  pertinent  ti> 
the  inquiry  regarding  the  cause  of  Henne's 
death.  The  fact  that  his  widow  and  not 
Henne  himself  was  the  petitioner  does  not 
affect  the  admissibility  of  this  evidence.  But 
petitioner  here  Insists  that  the  testimony  of 
the  Injured  man  given  at  the  hearing  on  his 
own  application  was  Improperly  admitted, 
and  that  subdivision  8  of  section  1870,  Code 
of  Civil  Procedure,  is  not  any  warrant  for  ■ 
the  reception  of  such  evidence  because  the 
parties  to  the  two  proceedings  differed.  It  is 
not  necessary  to  consider  this  contention  be- 
cause Henne's  testimony  furnished  merely 
the  evidentiary  baste  for  the  findings  of  the 
commission  in  the  original  matter  wherein 
Henne  was  himself  the  petitioner,  and  such 
findings  and  the  award,  as  we  have  seen, 
were  properly  admitted.  Therefore  it  makes 
no  difference  whether  or  not  the  testimony 
Itself  was  properly  admlssiUe.  Its  rec^tlon, 
in  any  view  of  the  case,  was  harmless. 

[B]  Petitioner  quotes  and  meks  to  apply  to 
the  proceedings  before  Oie  commission  tbe 
following  language  &om  tbe  Ehrhart  Gase, 
172  Cal.  621-626,  168  Pac.  193,  194: 

"But  the  order  made  in  this  proceeding  upon 
the  second  hearing  was  just  as  foreign  to  the 
original  one  as  if  the  commlsalonen  nad  been 
dealing  with  a  different  individual." 

The  quoted  passage  may  not  be  Justly  so 
applied.  We  were  there  discussing  two  pro- 
ceedings of  which  the  later  one  referred  to 
en  alleged  injury  having  no  possibly  connec- 
tion with  the  other  casualty  whl(^  was  the 
only  one  Investigated  by  the  Industrial  Ac- 
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ddent  Commlaslon  at  tlie  original  hearing. 
We  held  that  the  statute  of  llmltatlODs  bar^ 
red  the  second  application  which  related  to 
something  having  no  possible  causal  connec- 
tion with  the  accident  originally  reported  t«> 
and  investigated  by  the  commission.  It  is  un- 
dented tliat  the  site  of  the  Inflammation 
which  caused  Henne's  disability  was  about 
the  same  as  the  location  of  the  trouble  which 
produced  his  death.  Therefore  there  Is  no 
proper  application  of  the  quoted  passage  to 
the  proceeding  which  we  are  here  reTlewing. 
In  the  Ehrhart  Case  we  were  at  pains  to 
point  out  the  rule  with  refmnce  to  a  later 
disorder  occurring  at  the  same  place  as  Uie 
earlier  one  and  due  to  the  same  general 
causes,  for  we  there  satd: 

"Let  us  suppose,  by  way  of  tllustratlon,  that 
after  Salvatore'i  leg  had  healed  end  he  had 
returned  to  work  he  should  have  suffered  with 
necrosis  of  the  bone  in  the  vicinity  of  the  frac- 
ture, it  would  liave  been  perfectly  proper  for 
the  TnduRtrial  Accident  Commission  to  have  in- 
vestiKated  the  second  disability  and  to  have  de- 
termined the  facts  from  the  record  made  at  the 
orifrinal  heariofc  and  the  evidence  addnced  at 
the  later  ioqoinr,  and,  if  justiSed  by  thoso  facts, 
to  have  ordered  a  resnmption  of  payment  cpf  an 
indemnity." 

And  If  such  power  exists  with  reference  to 
a  later  develc^ment  causing  compensable  dls- 
aUltty,  It  must  also  Inhere  In  the  commiKdon 
when  the  ultimate  effect  of  the  Injury  la  the 
workman's  death. 

No  other  matters  presented  by  the  brlefls 
require  comment  analysis. 

The  writ  la  dismlBsed,  and  tlie  award  af- 
firmed. 

We  concur:  ANGBLLOTTI,  O.  J.;  SHAW, 
J.:  SLOSS.J.;  HBNSHAW,J.;  LORICAN.J. 


McVITTY  T.  PLBNTGD.    (S.  F.  8570.) 

(Supreme  Court  of  California.   Dec  10,  1917.) 

LANDLoan  Ann  Tenant  «=»95— Lease— "Im- 
mediatblt"— "Reasonable  Tnos"— Comdi- 

TI0N8  AS  TO  SAU— OPnOHB—TiaiB  OF  BXSB- 

OISE. 

Under  a  lease  providine  that,  if  there  be  a 
sale  of  the  land,  the  lessee  is  to  be  paid  for  all 
summer  fallow,  "providing  uurdiaser  wants  poa- 
sessiiHi  immediately,"  a  sale  did  not  necessuily 
terminate  the  lease,  whether  or  not  there  was 
any  summer  fallow,  but  the  purcbaaer  had  an 
option  and  a  reasonable  time  m  which  to  exer- 
cise it,  tiie  word  "immediately"  in  such  cases  not 
meanine  instantly  or  without  any  appreciable 
lapse  of  time,  but  meaning  a  reasonaole  time 
dependent  on  the  drcumatances  existing  at  the 
time  of  the  sale  and  following  presratly  there- 
after, and  Involving  the  queationa  of  waiver  and 
estoppel. 

[Ed.  Note.— For  other  defiaitions,  see  Words 
and  Phrases.  First  and  Second  Sttiefl»  Immedi- 
atelyj 

In  Bank.  Appeal  traia  Superior  Court, 
Monter^  County;  J.  A.  Bardin,  Judge. 

Action  In  unlawful  detainer  £!dward  Q. 
McVltty  against  Obi  Flentge.  Judgmrait  tot 
defendant,  and  plaintiff  ajvealed.  Reversed 


by  District  Oonrt  at  Appe>L  Bebeutng  de- 
nied. 

The  following  Is  the  opinion  of  Richards, 
J.,  In  the  District  Court  of  Appeal,  concnned 
In  by  I«nnon,  P.  J.,  and  Kerrigan,  J.: 

Thia  is  an  appeal  from  a  judgment  In  the 
defendant's  txror  after  mouon  for  mmsait 
granted. 

Tb9  aetka  was  tar  unlawful  detainer.  The 
defendant  was  in  posDsoslcm  of  the  premises  in 

queation  under  a  lease  for  the  term  of  three 
years  commencing  November  1,  1916,  at  an  an- 
nual cash  rental  ot  JllO,  payable  yearly  in  ad- 
vance. -  The  plalntifc  la  file  aaccessor  in  inter- 
est of  one  Otto  1^  Harden,  the  lessor  of  the 
pr«nifles,  having  purchased  the  same  from  him, 
the  conveyance  thereto  being  ddivered  to  said 
plalntitE  on  January  22,  1917.  The  lease  under 
whidi  the  defmdant  claims  the  right  to  hold  pos- 
session for  the  ronainder  ot  its  term  contains 
the  following  provtsvm;  "If  said  land  is  sold 
before  expiration  of  said  lease,  the  party  of  tiie 
second  part  to  be  paid  for  all  summer  fallow 
at  the  ^)ing  price  per  acre,  providing  purcbaaer 
wants  poBsession  immediately."  The  formal  de- 
mand for  possession  on  the  part  of  plaintiff  as 
grantee  of  the  lessor  was  not'made  until  April 
6,  1917,  and  was  then  refused  by  the  lessee, 
whereupon  this  action  was  began. 

Upon  the  trial  It  appeared  by  the  pleadings 
and  admissions  of  the  parties  that  the  land  had 
not  been  summer-fallowed  for  the  previous  year. 
T^e  solo  question  presented  to  the  court  upon 
the  motion  for  nonsuit  and  to  this  court  upon 
appeal  is  as  to  the  proper  construction  to  be 
placed  upon  the  above-quoted  clause  in  the  de- 
fendant's lease,  the  latter  contending  that,  tbe 
demand  tor  possession  on  the  part  of  the  pur- 
chaser not  having  been  nmde  immediately  upon 
the  consummation  of  hla  pnrc^ase  of  the  leased 
premises,  the  lessee  is  entitled  to  hold  for  the  re- 
mainder of  the  term.  The  interpretation  whi<A 
we  place  upon  the  above-iiuoted  clause  does  not 
lead  us  to  sustain  this  view. 

The  clause  in  the  lease  in  question  was  in- 
toided  by  tbe  parties  to  it  to  be  a  reservation 
in  favor  of  and  for  the  benefit  of  the  lessor,  and 
is  to  be  so  interpreted.   Civ.  Code,  f  1069 ;  Die- 

r brock  v.  Lau.  159  Cal.  716,  115  Pac  743, 
R.  A.  191KC,  234,  Ann.  Oas.  1912C,  1064. 
Thus  interpreted,  It  expressed  briefly  and  some- 
what vaguely,  it  is  true,  tbe  evident  intmt  of 
the  parties  that  the  owner  of  the  premises 
should  hare  the  right  to  transfa  to  his  grantee 
the  right  to  the  posseBsion  there<^  upon  a  sale, 
and  thereby  terminate  the  leaae.  The  uily  lim- 
itation upou  that  right  expressed  in  the  clause 
conferring  it  had  reference,  not  to  the  time  when 
the  lease  should  be  terminated,  but  merely  to 
the  terms  upon  which  tbe  grantee  of  the  prem- 
ises might  Kierdae  his  right  to  receive  possea- 
Hon.  If  the  land  had  been  summet^fulowed, 
and  if  the  purchaser  desired  to  obtain  the  benefit 
arising  from  such  cultivation  in  the  way  of  re- 
sultant crop,  he  must  have  offered  to  pay  the 
lessee  the  amount  expoided  by  him  in  summer- 
fallowing  the  land  bi  order  to  obtain  possession 
of  the  premises  so  as  to  recdve  the  oraefit  of 
the  crop,  and  he  must  do  this  immediately  upon 
consummation  of  his  purchase.  But  in  tbe  case 
at  twr  there  had  been  no  summer-fallowinK  of 
the  land  for  the  previous  year,  and  hence  there 
waa  no  sum  whl«t  the  purdiaiwr  was  bound  to 
tender  or  which  the  lessee  was  entitled  to  receive 
as  a  condition  of  surrendering  possession  of  tbe 
premises ;  and  therefore  there  was  no  necessity 
for  an  immediate  demand  and  payment  on  the 
part  of  tbe  purchaser  in  order  to  retain  his  right 
to  such  possession.  The  fact  that  there  hap- 
pened to  be  a  volunteer  crop  upon  the  land  is 
a  false  quantity  in  the  case,  for  tiie  reascm  that 
tiie  lease  contained  no  reservation  of  any  rl^t 
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reQulred  the  purchaser  to  exerdae  his  right 
to  take  possession  without  any  delay  what- 
erer,  and  that  by  his  delay  in  doing  so  from 
January  22d  to  April  6th  of  the  same  year 
the  purchaser  lost  his  right  to  take  posses- 
sion. XJpon  a  new  trial  the  defendant  will 
have  the  opportunity  of  proTlng,  as  alleged  in 
his  second  defense,  that  the  plaintifF,  shortly 
before  hl^  purchase,  notified  the  defendant 
that  he  would  not  Interfere  with  the  defend- 
ant's possession  until  November  1,  IQll,  and 
that,  relying  upon  salck  notice,  defendant 
proceeded  to  cultivate  a  portion  of  the  pren> 
Ises  and  to  raise  a  crop  thereon,  which  hao 
partly  matured  at  the  time  the  defendant 
asserted  his  right  to  possession  under  the 
reservation.  With  this  modificaticai  the  de- 
fendant should  have  no  difSkmlty  in  preserv- 
ing such  rights  as  he  may  have. 


OkL) 

in  the  leasee  br  which  he  was  to  be  paid  for  such 
orop,  or  waa  to  have  any  right  to  posaeBsion  of 
the  premises  for  the  purpose  ot  harvesting  the 
same.  His  lease  waa  terminated  upon  the  trans- 
fer ;  and  the  only  right  retained  by  him  was  the 
Tight  of  being  paid  for  the  cost  of  rammer- 
fallowing  the  land  In  case  he  had  made  such  out- 
lay previous  to  the  sale.  In  such  event  only  was 
be  ^titled  to  an  immediate  demand  for  posses- 
sion and  to  the  repayment  of  the  amount  of  his 
outlay.  Otiiurwlae  the  purchaser  was  entitled  to 
the  BOB'^^'^n  of  the  property  upon  his  proper 
demand  therefor  whenever  made.  Such  demand 
was  made  on  April  6,  1917 ;  and  in  respect  to 
both  form  and  tune  waa  audi  as  to  have  entitled 
the  plaintiff  to  poaaessiou  of  the  premiBes.  a^iis 
being  so,  we  are  of  the  opinion  that  the  defend- 
ant's motion  for  a  new  trial  was  improperly 
granted,  and  that  the  judgment  in  the  defend- 
ant's favor  based  there<m  must  be  reversed ;  and 
it  Is  BO  ordered. 

G.  F.  Lacey,  of  Salinas,  for  appellant 
Alex  Webster  and  Chas.  R.  Nelson,  both  of 
Paso  Roblee,  for  respondent. 

PER  CURIAM.  The  petition  tor  a  reheai^ 
Ing  is  denied.  It  ia  necessary  to  say,  how- 
ever, that  in  onr  opinion  the  decision  of  that 
court  as  to  the  effect  of  the  reservation  In  the 
lease  Is  not  exactly  correct.  A  sale  of  the 
land  by  the  vendor  wonld  not,  of  necessity, 
terminate  the  lease,  ^e  parchaser  would, 
upon  such  sale,  have  the  cation  to  terminate 
the  lease,  pay  the  cost  of  snmmerfallowlng 
at  the  golnf;  price,  If  any  had  been  done,  and 
take  possession  of  the  land,  or  of  allowing 
the  tenant  to  bold  possession  daring  the  term 
of  the  lease.  The  phrase  **prorlding  tmrchas- 
er  vants  poBee8sl<»i  immediately"  does  not 
mean  that  the  buyer  mnst  take  possessltm 
forthwith  after  his  purchase  or  not  at  all. 
The  word  *nmmedlately,''  when  It  refers  to 
Bomethlng  to  be  done  after  a  preceding  event 
where  the  thing  to  be  done  InvoIvM  further 
inquiry  or  the  exercise  of  dlseretloa  or  at 
an  elecUon,  does  not  mean  that  the  Ihlng 
must  be  done  In^ntly  cr  without  any  amtre- 
dable  lapse  of  time  after  the  preceding  event 
In  stidi  cases  it  la  almost  universally  con- 
strued to  mean  that  the  sucsceedlng  act  must 
be  d<me  withii)(a  reasonable  time  after  the  pre- 
ceding event  First  National  Bank  y.  Hang, 
S2  Iowa,  538,  8  N.  W.  627;  Casban  N.  W. 
Nat  Ins.  Co.,  5  Fed.  Gas.  270;  Fidelity,  eta.  Co. 
T.  Robertson.  136  Ala.  879.  412,  34  South.  983. 
The  Question  what  is  a  reasonable  time  wonld 
depend  upm  the  circumstances  listing  at 
the  time  at  the  sale  and  following  presently 
thereafter,  ^e  defendant  In  hla  answer  al- 
leged facts  whldi,  If  true,  would  show  ttut 
the  optioa  of  the  pnrdiaser  to  take  possession 
undtf  the  res^atlffli  was  not  exercised  with- 
in a  reasonable  time  after  his  purchase,  and 
which  would  tiave  the  effect  of  a  waiver  on 
his  part  or  create  an  estoppel  which  would 
defeat  his  right  to  possesslMi  at  the  time 
this  action  was  begun.  But  he  did  not  avail 
himself  of  this  defense,  but  saw  fit  to  rest 
his  case  upon  a  motl<Hi  for  a  nonsuit,  upon 
the  theory  that  the  reservaticni  in  the  lease 


OABTBR  T.  SUPERIOR  COURT  OF  KERN 
COUNTT  et  aL  (L.  A.  68781) 

(Supreme  Court  of  California.  Dee.  15,  1D17.) 

1.  Costs  «S912$— SECuarrr  fob  Costs— Nor-  ' 

BBSinBUT  Pl^AINTIfr—STATDTES. 

Under  Code  Civ.  Proc.  }  1036,  providing  that 
a  nonresident  plaintiff  may  be  required  to  give 
security  for  costs,  and  that  until  an  undertaking 
executed  bv  two  or  more  Is  filed  with  the  clerk 
conditioned  that  "tbey"  wlU  pay  such  costs,  the 
proceeding  must  be  stayed,  and  section  1037,  pro- 
viding that  after  30  days  from  the  service  of  no- 
tice reqolring  security,  and  on  proof  that  it  has 
not  be^  filed,  the  court  may  order  a  dismissal, 
and  in  view  of  section  1006,  providing  that  a 
corporation  qualified  as  required  by  law  may  be 
accepted  as  a  sole  and  sufficient  surety,  an  un- 
dertaking by  a  corporate  surety  Is  snffident  and 
its  gnaliScation  need  not  appear  tiwebi. 

2.  Costs  ^121--SBauBXTr  n»  009»>-SiTni- 
OMNOT— Statute. 

A  surety  company'B  undertaking  on  the  part 
of  a  nonresident  plaintiff  that  the  "plaintiff" 
would  pay  costs,  charges,  etc,  containing  no  ex- 
press promise  by  the  sorety  to  pay  any  sum  of 
money,  was  insufficient 

8.  Costs  «=3l37  —  Nonbesidknt  Plaintiff  — 
Failube  to  Filb  SEcnBiTT— Jcbisoictjon. 
Under  such  provisions,  the  failure  to  file 
9uA  ondertaking  does  not  deprive  the  court  of 
juriBdiction  of  the  action,  or  operate  as  a  dis- 
missal thereof,  though  the  court  should  grant  a 
motion  to  dismiss  in  the  absence  of  anything  ex- 
cusing the  failure  to  file  the  security,  hut  in  the 
absence  of  a  dismissal  it  retains  Jurisdiction,  and 
the  security  may  be  filed  at  any  time  before  dis- 
missal. 

4.  Costs  ^3184  —  Sbcubitt  fob  Cosis — Fu^ 

IN Q— DlBOBEnon  OF  l^UL  COTTBT. 

Even  if  the  statute  be  construed  to  require 
the  filing  of  such  security  within  the  statutory 
time,  the  trial  court  in  the  ezerciBe  of  a  sound 
discretion,  might  permit  a  new  security  to  be  fil- 
ed, and  should  do  so  where  a  pari?  in  good  faith 
originally  endeavors  to  comply  with  ue  statute 
by  filing  a  defective  undertaking. 

5.  PBOHiBZTion  <g=95(3)  —  PaocEBDiNa  wixn 
Action  —  Failubb  to  Filb  SBouairr  fob 

OoSTB* 

In  view  of  Code  Civ.  Proc.  i  1086,  providing 
that  a  nonresident  plaintiff  shall  give  security 
for  costs,  and  that  all  proceedings  may  be  stayed 
until  an  undertaking  executed  by  two  or  more 
la  filed  with  the  dwk  to  the  effect  that  *'they" 
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vOl  pBj  aadi  costs,  and  There  no  such  Becnrity 
was  filed,  prohibitioD  will  lie  to  prerent  farther 
proceedingB  pending  the  SUng  of  the  undertaking 
where  the  court  has  refused  to  dismiss,  and  is 
proceeding  without  any  undertaking,  as  defend- 
ant has  no  plain,  speedy,  and  adeQoate  remedy 
in  the  ordinary  coarse  m  law* 

In  Bank.  AK>licatton  for  writ  of  prohi- 
bition by  George  D.  Carter  against  tbe  Su- 
perior Court  of  Kem  County  and  Hon.  AUl- 
ton  T.  Farmer,  Judge  theteot.  Peremptory 
writ  to  issue. 

Charles  W.  Chase,  of  Los  AngeleB,  for  pe- 
titioner. Mnhleman  ft  Orump,  of  Los  An- 
geles, for  respondents. 


ANOELLOTTI,  O.  J.  Petitioner,  Carter, 
Is  a  defendant  In  an  action  pendli^  In  the 
superior  court  of  Eem  county,  in  which  aae 
Mary  V.  Douthlt,  a  resident  of  the  state  of 
Oregon  at  and  er^  since  the  commencement 
of  tbe  action,  Is  the  plaintiff.  He  regularly 
made  demand  as  prorided  by  sections  1030 
and  1087,  Code  of  Civil  Procedure  for  se- 
curity for  the  costs  and  diarges  whldi  might 
be  awarded  against  tbe  plaintiff  in  the  ac- 
tion. Within  30  days  of  such  demahd  the 
plaintiff  filed  what  Is  claimed  to  be  a  soffl- 
cient  undertaking  In  the  sum  of  $300  with 
the  Fidelity  &  Casualty  Company  of  New 
York  as  sole  surety.  Claiming  tbat  no  such 
undertaking  as  Is  required  by  the  law  bad 
ever  been  filed,  Carter,  after  the  expiration 
of  30  days  from  the  date  of  the  demtf&d, 
made  a  motion  in  the  superior  court  that  the 
action  be  dismissed.  Tbe  superior  court,  ap- 
parently holding  the  undertaking  sufficient, 
denied  the  motion,  and  Is  about  to  proceed 
with  the  trial  of  the  case.  Carter  then  in- 
stituted this  proceeding  in  the  District  Court 
of  Appeal  of  the  Second  Appellate  District 
to  obtain  a  writ  of  prohiMtion  restraining 
farther  proceedings  In  said  action  in  tbe  su- 
perior court.  Judgment  .was  therein  given 
perpetually  restraining  all  further  proceed- 
ings in  the  superior  court  On  petition  to 
this  court,  this  judgment  was  vacated,  and 
the  matter  ordered  heard  herein. 

[!]  Sectlcm  1036,  Code  of  Civil  Procedure, 
provides  that,  vrhen  the  plaintiff  In  an  action 
or  special  proceeding  resides  out  of  the 
state,  security  for  tbe  costs  and  charges 
which  may  b6  awarded  against  him  may  be 
required  the  defendant  It  further  pro- 
vides; 

"When  required,  all  proeeadlsgs  in  the  action 
or  special  proceeding  must  be  stayed  until  an  an* 
dertsking,  executed  by  two  or  more  persons,  is 
filed  with  the  clerk,  to  the  effect  that  they  will 
pay  such  costs  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment  or  In  the  prog- 
ress of  tbe  action,  •  •  •  not  exceeding  the 
sum  of  three  hundred  dollan." 

Section  1037  provides  that: 

"After  the  lapse  of  thirty  days  from  the  serv- 
ice of  notice  that  security  is  required,  •  *  • 
upon  proof  thueot  and  that  no  undertaking  as 
required  has  bem  filed,  the  court  or  judge  may 
order  the  action  or  apedal  proceeding  to  be  dis- 
missed." 


Any  suggestioik  that  tbe  undertaking  filed 
is  insnfflcieot  because  executed  by  only  cob 
surely.  Instead  of  two  or  more,  as  iwovided 
In  sectioii  1030,  Code  of  Civil  Procedure  la 
answered  by  section  1056,  Code  of  Civil  Pro- 
cedure, wtalcb  provides  that  a  corporation 
qualified  as  required  by  law  for  that  purpose 
may  be  accepted  as  sole  and  sufficient  sure- 
ty In  all  cases  an  midertakiiiff  niih 
any  number  of  snzedea  la  authorized  or  re- 
quired. It  la  not  dafmed  that  the  aurety 
here  was  not  in  fact  such  a  eorporatiaa;  tbe 
only  claim  In  that  connection  being  tbat  audti 
fact  does  not  appear  from  the  undertakiiv 
Itself.  We  do  not  consider  It  essential  to  tbe 
validity  of  the  oBdertaklng  that  sadt  fact 
appear  on  its  face,  nie  statute  'makes  no 
such  requirement  The  vital  thing  Is  that 
it  Is  in  fact  qualified  as  provided  by  law. 

[2]  Tbe  remaining  objection  is  mm  aoA- 
ouB,  and  is  the  one  upm  whltdi  tbe  learned 
District  Court  of  Appeal  based  its  emdnalon 
that  a  sufficient  undertaking  liad  not  been 
filed.  As  we  have  seen,  aectlou  1036,  Code  of 
Civil  Procedure,  requires  tbat  tbe  andertak- 
ing  must  be  to  the  effect  "that  they  (tbe  sure- 
ties) will  pay  such  costs  and  charges,"  etc. 
The  undertaking  filed  does  not  expressly  so 
provide;  tt^e  express  undertaking  and  prom- 
ise therein  being  simply  one  "on  the  part  of 
the  plaintiff  that  said  plalntifl  will  pay  all 
costs  and  charges  which  may  be  awarded 
against  tbe  plalntifl,  *  •  •  not  exceed- 
ing the  sum  of  $300."  Nowhere  therein  does 
the  surety  expressly  promise  to  pay  any 
money  or  expressly  declare  Itself  bound  In 
any  sum  of  money.  In  view  of  the  recent  de- 
cision of  this  court  in  San  Luis  Obispo  Oo.  v. 
Byal  et  al.,  16S  Pac.  1,  it  Is  certainly  at  least 
very  doubtiul  whether  any  recovery  therew 
could  be  had  by  Carter.  However  this  may 
be.  It  Is  not  the  kind  of  undertaking  pre- 
scribed by  the  statute,  wbldi.caUa-fQCJmeJn 
which  the  sureties  themselves  _  eipresglj 
promise  to  pay  such  costs  and  charges  np_  may 
be  awarded  against  the  plaintiff,  not  exceed- 
ing the  ^Kclfied  sum.  We  are  of  tbe  opin- 
ion that  a  defendant  demanding  security  for 
costs,  etc.,  under  section  1036,  Code  of  Civil 
Procedure,  has  the  right  to  insist  up<m  an 
undertaking  measuring  fully  np  to  the  re- 
quirements of  the  section,  and  that  in  the 
particular  under  discussion  tbia  bond  did  not 
do  so. 

[3]  It  does  not  follow,  however,  that  be- 
cause of  this  failure  on  her  part  the  superior 
court  may  'be  perpetually  restrained  from  all 
further  proceedings  In  tbe  action.  The  fail- 
ure to  file  such  an  undertaking  within  30 
days  from  the  service  of  notice  that  security 
is  required  or  at  all  does  not  deprive  the 
court  of  Jurisdiction  of  the  actlwi.  or  oper- 
ate as  a  dismissal  thereof.  Certainly  tbe 
statute  does  not  so  provide.  THiere  Is  no  re- 
quirement in  the  statute  that  tbe  undertak- 
ing must  be  filed  within  any  q>eclfied  time, 
and  no  requirement  that  tbe  action  must  be 
dismissed  if  tbe  required  undeitaklns  la  not 
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filed  wlOiln  a  spedfled  tlma  Section  2067, 
Code  of  ClTll  Procedure,  the  section  relatlTe 
to  dismissal,  atinply  provides  that: 

"After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  secnrity  la  required,  *  •  *  up- 
on proof  thereof  and  that  no  undertaking  as  re- 
quired has  been  filed,  the  court  or  judge  may 
order  the  action  *  *  *  to  be  disnussed." 

In  the  connection  in  which  It  is  used,  Oiete 
is  no  reasonable  grotind  for  reading  the  word 
"mar"  as  "mast.^  Donbtless  the  court 
ahonld  grant  such  a  motion  to  dismiss  in  the 
absence  of  circumstances  tending  to  excnse 
the  fiiilnre  to  flle  the  required  undertaking, 
and  perhaps,  where  the  evidence  is  without 
conflict  and  tends  to  show  no  excuse,  could 
be  compelled  to  do  so  mandate.  Bat, 
whether  it  grants  or  denies  the  motion.  It  Is 
acting  in  the  exercise  of  Its  jurisdiction,  and 
In  the  absence  of  a  dismissal  the  court  re- 
tains Jarisdlctlon  of  the  action.  It  seems 
clear  also  that  the  required  nndertaklilis.  V»7 
be  flled-at  any  time  prior  to  dismissal. 

[4]  BJven  if  ttie  statute  be  so  construed  as 
to  require  such  filing  within  the  80  days, 
there  can  be  no  doubt  that  the  trial  court, 
In  the  exercise  of  a  sound  discretion,  could 
permit  such  filing,  and  should  do  so  where  it 
appears  that  a  party  in  good  faith  has  orig- 
inally endeavored  to  comply  with  the  statute 
by  filing  an  undertaking  which  was  defec- 
tive. This  has  been  expressly  held  in  rela- 
tion to  the  bond  required  in  actions  for  libel 
and  slander  to  secure  the  defendant  as  to 
costs  and  charges,  where  the  statute  express- 
ly provided  that  "an  action  brought  without 
filing  the  undertaking  shall  be  dlamlssed." 
The  decisions  under  this  act  fully  sustain 
our  views  on  the  questicm  of  Jurisdiction 
and  the  power  of  the  court  on  motion  for 
dismissal  for  failure  to  file  bond.  Dixon  t. 
Allen,  e»  Oal.  027,  U  Paa  179;  Stinson  v. 
Carpenter,  78  Cal.  871,  21  Pac.  804;  Becker 
T.  Schmidlln,  1B3  Cal.  669,  671,  06  Pac  280. 
In  the  last  case  dted,  it  was  assumed  by 
this  court  that  the  bond  filed  was  In  fact 
void.  But  It  was  apparmt  that  counsel  for 
the  plalntlfl  was  at  least  acting  In  good 
faith  under  a  belief  that  it  was  valid,  when 
he  filed  It.  The  order  of  the  lower  court  re- 
fusing leave  to  plaintiff  to  flle  a  new  bond 
and  dismissing  the  action  was  rereraed. 
^e  court  said: 

That  the  undertakinif,  as  here,  was  intended  to 
secure  defendant  in  the  costs  and  chanrea  which 
mi;:bt  ultimately  be  awarded  him,  and  that  "the 
provision  is  for  his  sole  benefit,  and.  this  being 
true,  the  diacretion  verted  in  the  court  of  per- 
mlttine  plaintiff  to  file  a  new  ondertaklns  which 
will  afford  a  defendant  all  tbe  protection  the  law 
Intends  sboold  be  exercised  to  effect  that  end." 

In  Dixon  t.  Allen,  supra,  no  bond  was  filed, 
and  the  trial  court  denied  a  motiw  for  dis- 
missal, giving  plaintiff  leave  to  flle  such  a 
iMmd,  which  was  auhsequentlr  d<me.  This 
court  said: 

"The  statute  •  •  *  does  not  de^prive  the 
■operior  court  of  jurisdiction  in  case  the  under- 
taking is  not  filed.  The  object  of  the  atntute  Is 
accomplished,  if,  when  the  objection  is  made,  the 
undertaking  is  executed,  and  the  defendant  thua 


secured  the  costs  and  charges,  which  may  be 
awarded  to  him." 

See,  also,  Vzimae  t.  Warner,  64  Kan.  S78, 
68  Pac.  1127. 

In  the  recent  case  of  Estate  of  Baker,  168 
Pac.  881,  882,  this  court  said,  Q>eaking  of 
a  sapjposed  failure  to  comply  with  the  re- 
quirements ol  the  statute  here  involved  Owe- 
tlons  1036  and  1037.  Code  Clr.  Proc.) : 

"It  does  not  follow  that  the  court  is  bound  to 
dismiss  it,  or  that,  if  It  refuses  to  do  so,  its 
further  proceedings  therein  are  withoat  jurisdic- 
tion and  void." 

Tbe  case  of  Meade  County  Bank  v.  Bailey, 
137  CaL  447,  70  Pac  297,  relied  on  by  peti- 
tioner, Is  not  in  conflict  with  anytbhig  we 
have  said.  There  tbe  trial  court  dismissed 
the  action  because  no  proper  bond  was  ever 
filed,  and  the  matter  came  before  this  court 
on  appeal  from  such  order.  The  opinion  does 
not  suggest  that  any  showing  of  excuse  was 
made  In  tbe  lower  court  or  that  there  was 
any  offer  to  file  a  proper  bond  therein,  and 
It  was  held  that  the  court  did  not  err  In  dis- 
missing the  action. 

[5]  However,  It  is  clear  that  proceedings 
In  the  action  should  be  stayed  pending  the 
filing  of  the  required  undertaking.  This 
much  Is  expressly  provided  In  section  1036, 
Code  of  Civil  Procedure,  and  manifestly  Is 
essential  to  accomplish  the  object  of  the 
statute.  Of  this  provision  it  was  said  In 
Meade  County  Bank  v.  Bailey,  supra : 

"The  statute  vests  in  the  defendant  the  right 
to  have  the  bond,  and  the  court  cannot  against 
bis  will  deprive  him  of  that  right,  or  alter  the 
amount  or  terms  of  the  bond  reqalred.  When 
the  demand  for  security  for  costs  is  made  in  tbe 
proper  case,  the  law  itsel{  enjoins  further  pro- 
ceedings on  the  part  of  the  plaintiff  until  the  de- 
mand is  compiled  with  according  to  provl* 
siont  of  the  Code." 

Will  prohibition  lie  to  prevent  such  further 
proceedings  pending  the  filing  of  the  under- 
taking? Where  the  court  refuses  to  dismiss 
an  action  for  failure  to  file  the  required  un- 
dertaking, and  is  proceeding  to  try  the  cause 
without  any  undertaking  behig  on  file,  mani- 
festly the  def^dant  has  no  plain,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  law.  A  similar  sltuatlou  was  jiresented  in 
Hayne  v.  Justices  Court,  82  Oal.  284,  28  Pac. 
126,  16  Am.  St.  Rep.  114,  where  the  lower 
court  was  proceeding  to  try  a  case  in  disre- 
gard of  the  provisions  of  section  45  of  the 
Insolvou^  Act,  which  plainly  problblted 
proeecutim  to  flnal  Judgment  of  actions 
against  the  debtor  until  the  question  of  his 
discharge  was  determined.  This  court  there 
said: 

"This  Is  a  plain  and  direct  prohibition  against 
any  further  proceedings  in  the  justice's  court, 
and  the  petiboner,  having  brought  himself  with- 
in the  statute,  is  entitled  to  the  relief  prayed  for. 
*  *  *  A  court  that  proceeds  in  the  trial  of  a 
cause  against  an  express  prohibition  of  a  statute 
is  exceeding  its  jurisdiction,  and  may  be  pre- 
vented hy  prohibition  from  this  court." 

It  appears  to  us  that  In  no  other  way  could 
the  petitioner  here  receive  the  protection 
that  the  statute  guarantees,  and  the  decision 
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Is  certainly  suffldoit  antitoiitr  for  th«  prop- 
ositiQii  that,  seeking  and  Insisting  upon  sndi 
protection,  he  is  entitled  to  have  proceed- 
ings stayed  in  the  lower  court,  pending  the 
filing  of  the  required  bond,  .by  prohibition. 

It  is  ordered  ttiat  a  peremptory  writ  of 
prohlbitftm  issue  prohibiting  respondrata 
from  further  proceedings  In  the  action  of 
Mary  V.  Douthit,  Plaintiff,  t.  George  D.  Gar- 
ter et  al.,  Defendants,  now  pending  In  the 
superior  court  of  Kern  county,  in  so  fiir  as 
said  defendant  George  D.  Garter  is  con- 
cerned, pending  the  ezecutiw  and  filing  by 
the  plaintiff  therein  of  the  undertaking  for 
costs  and  cfluirges  required  by  section  1036, 
Code  of  Civil  Procedure,  saving  and  except- 
ing to  respondents  the  right  and  power  to 
entwtaln  and  determine  any  motion  for  dis- 
missal <tf  said  actitm  under  the  provisions  of 
section  1037,  Code  of  OItU  Procedure,  as  well 
as  the  right  and  power  to  allow  a  prcqwr  bond 
to  be  filed  in  accord  with  the  requirements 
of  said  section  10S6,  Code  of  GivU  Proce- 
dure. 

We  concur:  VICTOR  B.  SHAW,  Judge 
pro  tern.;  SLOSS,  J.:  SHAW,  J.;  MBLVIN. 
J.;  BENSHAW.  J. 


RAMAOE  T.  GOULD.    (S.  F.  8206.) 
(Snprema  Court  of  Gslifomts.   Dec.  10.  1917.) 

CORPOBATIONS  «Sa>130-TBAnBnS  OT  BlOOK— 

Attaohubnt. 
An  attachment  open  corporate  stock  Ii 
merely  a  Uen  on  the  shares,  ana  does  not  inter- 
fa«  with  the  right  to  transfer  the  title  to  the 
stock,  and  the  coip<frato  officers  must  issue  a 
new  certificate  to  an  asaignee  or  be  liable  to  a 
penalty  as  provided  by  Civ.  Code,  S  324;  at- 
tachment in  Buch  cases  being  regulated  by  Code 
Civ.  Proc.  S  042,  subd.  4,  relating  to  attach- 
ment of  corporate  shares,  and  not  by  snbdivision 
5,  relating  to  attachment  of  personal  property 
not  capable  of  manaal  delivery,  and  section  544, 
making  persona  having  in  their  possession  or 
under  their  control  personal  propwty  belonging 
to  the  defendant  liable  to  the  pbiintifl,  does 
not  apply. 

In  Bonk.  Appeal  from  Superior  Court, 
01^  and  County  of  San  S^andsco ;  Oeow  A. 
fitnrtevant,  Judge. 

Action  by  Stanly  Itamage  against  G.  W. 
Gould.  Jui^^ment  for  platntlCC,  and  defmd- 
ant  appealed.  Judgment  was  affirmed  by 
the  District  Court  of  AppeaL  On  rehearing. 
Affirmed. 

Fred  L.  Dreher,  of  San  Francisco  (Freder- 
Icld  J.  Wlchman,  of  San  Francisco,  of  coun- 
sel), for  appellant  Alfred  J.  Harwood.  of 
San  Francisco,  for  reE^ndent  Heller,  Pow- 
ers &  Ebrman,  of  San  Francisco,  amlcl  curiae. 

8L0SS,  J.  This  appeal  was.  In  the  first  in- 
stance, heard  in  the  District  Court  of  Appeal 
for  the  First  District,  where  the  following 
opinion,  prepared  by  Mr.  Justice  Bicbards, 
was  filed: 


BBPOBTSB  <Cftl. 


"This  is  an  appeal  from  a  judgment  In  plain- 
tiff's favor  In  an  action  brought  against  the  de- 
fendant as  the  secretary  of  a  corporati(»i  to  re- 
cover the  statutory  penalty  for  refusing  to 
transfer  shares  of  stoOE  of  said  eorporatlim  to 
tfae  plaintiff  apon  his  production  of  an  asiisii- 
ment  of  the  certificate  of  said  stock  and  his  de- 
mand for  such  transfer. 

"The  facts  of  the  case  are  pracdcally  undle* 

?nted  and  are  as  fdUows:  On  February  IS, 
015,  one  Andrew  Ramage  was  the  owner  of 
200  shares  of  the  capital  stock  of  the  Growers' 
Co-operative  Agency,  a  corporstion.  On  that 
date  an  action  was  commenced  against  him  in 
the  justice's  court  of  the  city  and  county  of  San 
Francisco  upon  a  debt,  and  an  attachment  was 
thereupon  issued  out  of  said  court,  which  was 
straightway  levied  upon  the  said  shares  of  stod 
of  the  defendant  in  said  corporation.  On  March 
15,  1015,  said  Andrew  Ramage  sold,  indorsed 
and  delivered  to  Stanley  Bamage,  the  plalntlit 
herein,  199  shares  of  said  stock,  and  delivered 
the  certificate  evidencing  the  same  to  him.  The 
plaintiff  immediately  presented  said  certificate 
to  the  defendant  herein,  as  the  secretary  of  said 
corporation,  and  requested  the  issuance  of  a 
new  certificate  therefor  to  him.  The  defendant 
then  informed  the  plaintiff  and  also  Andrew 
Bamage,  bis  asalgnor,  of  the  fact  of  said  at- 
tachment, and  stated  to  the  plaintiff  that  he 
would  sign  and  issue  said  stock  as  soon  as  said 
attachment  bad  been  released.  On  Aufust  6, 
191S,  the  plaintiff  renewed  his  demand  on  the 
defendant  for  the  isanance  to  him  of  said  stock. 
The  action  against  Andrew  Bamage  was  BtHl 
pending  and  said  attachment  had  not  been  dis- 
charged or  released,  and  the  defendant  then 
stated  that  he  was  not  at  Uberty  to  lasoe  •  new 
certificate  for  the  attached  stock,  but  that  he 
would  do  so  as  soon  as  said  attachment  had 
been  released.  This  action  was  thereupon  insti- 
tuted to  recover  from  the  defendant  as  liqui- 
dated damages  tfae  statutory  penalty  provided 
by  section  824  of  the  Civil  Code. 

"The  sole  Question  presented  for  decision  In 
tills  case  is  as  to  whether  the  officers  of  the  cor- 
poratimi  can  lefnse  to  transfer  eertlfleates  «f 
shares  of  stock  in  their  corporation  to  a  pni^ 
chaser  and  bolder  thereof  demanding  such  trans- 
fer, when  a  writ  of  attachment  has  been  lev- 
ied on  the  shares  or  interest  of  the  original  iuM- 
et  of  such  stock,  the  lien  of  which  attachment 
has  not  been  released,  but  is  atUl  subsisting  St 
the  time  of  such  demand. 

"We  are  nnable  to  distinguish  this  case  in 
principle  from  the  case  of  Craig  t.  Hesperia 
Land  ft  Water  Co..  IIS  Gal.  7,  45  Pac  10.  85 
L.  B.  A.  306,  54  Am.  St  B«p.  316l  In  tiist 
case  the  action  was  to  recover  damages  for  a 
conversion  of  tbe  plaintlETa  stock  by  tfae  officers 
of  tfae  corporation  through  their  failure  or  refns- 
sl  to  transfw  said  atock  upon  demand,  the  rea- 
son for  sucfa  refusal  conslstins  in  tfae  daim  that 
the  corporation  had  a  lien  on  the  stock  for  unpaid 
assessments.  In  npfaolding  tfae  plaintilTs  conten- 
tion in  that  case  the  Supreme  Court  sa^:  The 
lien,  however,  is  upon  the  shares,  and  not  upon 
the  certificate.  Tbe  certificate  is  merdy  evidence 
of  ownership  of  Uie  shares.  When  an  old  cer- 
tificate is  surrendered,  and  a  new  one  issued,  tbe 
new  certificate  represents  tfae  same  shares,  but 
tfae  ihares  themselves  remain  subject  to  any  lien 
tbe  corporation  may  have  upon  them,  and  the 
new  owner  takes  subject  to  such  lien.*  It  is, 
however,  urged  by  the  appellant  that  the  above 
case  is  to  be  distingaiahed  from  the  caae  at  bar 
by  the  fact  that  In  the  caae  of  a  corporate  lien 
for  unpaid  assessments  the  recoids  «  the  corpo- 
ration would  disclose  such  lien  and  put  subee- 
quent  transferees  of  tbe  certificate  of  stock  up- 
on notice  tfaereof;  while  in  the  instant  case 
tfae  lien  crested  by  the  attachment  would  not  be* 
come  a  matter  of  corporate  record,  and  purchaa- 
ers  of  the  stock  under  attachment  subsequent 
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thereto  would  have  no  notice  of  the  Ken.  This 
distinction,  however,  is  not  important,  since 
shares  of  stock  in  a  corporation  are  not  negotia- 
ble but,  like  other  kinds  of  personal  propertr, 
have  the  doctrine  of  caveat  emptor  applied  to 
dteir  transfer. 

"The  appellant  also  seeks  to  derive  some  com- 
fort from  the  languaee  used  by  this  court  in  de- 
ciding the  case  of  Spangenberg  t.  Nesbltt,  22 
GaL  App.  274, 134  Pac  343,  but  that  was  a  case 
of  conflicting  claims  to  tli4  titlo  of  the  particu- 
lar stock  in  question ;  and  while  the  court  did 
suggest  that  under  such  conditions  the  officers  of 
the  corporation  were  entitied  to  a  reasonable 
time  to  determine  its  duty  in  the  premises,  it 
also  clearl;  indicated  that  there  was  one  of  two 
safe  coaraes  to  be  taken  h;  such  officers  if  they 
would  avoid  the  penal^  which  the  section  of 
the  Civil  Code  involved  In  this  action  imposes; 
they  might  either  make  an  independent  inves- 
tigation as  to  where  the  rights  of  the  parties 
lay:  or  they  might  institute  an  action  tor  in- 
terpleader between  the  rival  claimants,  and  re- 
lieve thonmlTes  of  responsibili^  by  depositing 
tiie  stock  in  court,  neither  <a  these  courses 
was  followed  by  the  defendant  in  the  case  at 
bar,  although  five  months  elapsed  between  the 
plaintiff's  first  and  second  demand. 

"We  find  no  error,  therefore,  in  the  ruling 
of  the  trial  conrt  holding  tiie  defendant  liable 
to  the  penalties  of  the  atatate  under  tiie  dr- 
cnmstances  of  the  present  ease. 

"Judgment  affirmed.". 

Thereafter,  an  order  was  made  transfer- 
ring' the  canse  to  tMs  court  for  hearing  and 
determloatton.  The  i^Ucation  tor  aadtk 
tranafBT  vaa  supported  by  friends  the 
court,  who  attacked  the  judgment  vmdex  re- 
view upon  gronnds  differing  somewhat  from 
those  advanced  the  aro^lant  blms^ 
Onr  farther  examination  of  the  case  has  sat- 
isfied vs  that  neither  petition  shows  any 
good  ground  for  reversing  or  modifying  the 
Jndgmttit  appealed  fnun.  The  <Kilnloa  <tf  Qm 
District  Oonrt  of  .^ipeal  la  adopted  as  vaor 
bodying  a  sadsfiictOTy  ^tement  of  tba  facts, 
and  of  the  reasons  for  the  conclnslcm  reached. 
A  few  words  may,  however,  he  added.  In  view 
Of  the'  dUCorlng  Unas  ot  attaft  made  npcai 
this  conclusion. 

The  appelant  himself  takes  the  position 
that  the  plaintiff  was  not  entitled  to  have 
a  certl&iate  Issued  to  him  so  long  as  the  at- 
tadiment  remained  in  force.  This  cwtmUon 
cannot  be  maintained,'  unless  It  find  Jostl- 
flcatifm  In  the  statutes  relative  to  attach- 
ment fniere  Is  no  sudi  Justiflcatlon.  An  at- 
tadunent  la  a  mere  Uen  iqton  tiie  shares  of 
stodc.  Sudi  Uen,  Uke  any  other,  la  upon 
the  diares  themselves,  rattier  than  upm  the 
certificate  of  stock.  The  Identity  of  the 
shares  Is  not  altered  by  the  Issuance  of  a 
new  COTttflcate.  and  the  lien,  if  valid  In  Its 
creation,  vrlll  persist,  notwithstanding  the 
surrender  of  the  certificate  and  the  Issuance 
of  a  new  one  to  some  person  other  than  the 
defendant  In  the  attachment  snit  To  this 
^tent  the  decision  In  Oraig  v.  Hesperla  L. 
A  W.  Co.,  113  Cal.  7,  46  Pac.  10,  35  L.  B.  A. 
306,  54  Am.  St.  Rep.  816,  Is  preda^  In  point 
The  levy  of  an  attachment  does  not  deprive 
fhe  owner  of  the  shares  of  his  title.  He  still 
owns  the  stock,  and  may  exercise  all  of  the 
rights  of  ownership,  subject  to  the  lien  of  the 


attachment  He  may  sell  and  transfer  the 
shares  (always  subject  to  the  attachment), 
and  vest  In  his  transferee  all  the  rights  which 
he  has.  One  of  those  rights,  that  of  voting 
the  shares,  cannot  be  exercised  except  by 
one  having  the  stock  in  his  own  name  upon 
the  boobs  of  the  corporation.  Civ.  Code,  | 
312.  The  mode  of  attaching  shares  of  stock 
of  a  cori>oTaUon  is  defined  by  subdivision  4 
of  section  642  of  ttie  Code  of  Civil  Procedure. 
Specific  provision  being  thus  made,  the  gen- 
eral language  of  subdivision  6  of  the  same 
section,  prescribing  the  method  of  attaching 
debts  and  credits  and  other  personal  prop- 
erty not  capable  of  manual  delivery,  must  be 
restricted  to  forms  of  property  other  than 
corporate  shares.  Section  544,  making  per- 
sons "having  In  th^r  possession,  or  under 
their  control,"  personal  property  belonging 
to  the  defendant,  liable  to  the  plalntlfT,  unless 
the  property  be  delivered  up  or  transferred 
to  the  sherifF,  Is  ccHnplementary  to  subdivi- 
sion 6  of  section  642,  and  has  no  application 
to  attachments  of  shares  under  subdivision  4. 
Bv«i  If  the  officers  of  a  corporation  may  be 
said  to  have  the  stockholder's  shares  in  their 
possession  or  under  their  control,  section 
644  could  not  be  applied  to  shares  of  corporate 
stock  without  holding  that  the  officers  of  the 
corporation,  upon  being  sored  with  the  writ, 
may  Issue  a  certificate  to  the  8h«Ut.  Man- 
ifestly the  Code  pro  visions  do  not  contem- 
plate this  result 

There  Is.  accordingly,  no  statutory  provi- 
sion authorizing  the  corporate  office  to  deny 
the  stockholder  or  his  assignee  the  r^hts  Inci- 
dent to  the  holding  and  ownership  of  the 
shares  atixudied.  It  aa  Is  contended,  this 
conclusion  makes  it  possible  for  the  owner  of 
shares  which  have  beai  attached  to  deceive 
othOT  by  Indutdng  thoni  to  purchase  shares 
in  Ignorance  of  the  levy,  the  remedy  lies  with 
the  Legislature.  The  courts  would  not  be 
Justified  in  attributing  to  an  attachment  an 
effect  greater  than  that  which  the  statute 
gives,  or  in  depriving  stockholders  In  corpo- 
rations, or  their  transferees,  of  any  of  their 
Ie«al  rights. 

All  of  this  Is  virtually  conceded  by  learned 
counsel  who  appear  here  as  amid  curUe. 
Th^  contend,  howevN>,  that  while  the  plain- 
tiff, as  purchaser  of  the  shares  and  Indorsee 
of  the  certificate,  la  entitled  to  have  Uie 
shares  transferrecl  to  his  name  on  the  cor- 
porate books,  and  to  have  a  new  certificate 
Issued,  the  transfer  should  be  made  and  the 
certificate  issued  subject  to  a  notation  that 
the  shares  have  been  attadied.  The  claim 
is  based  upon  Spreckds  v.  Nevada  Bank,  113 
CaL  272,  45  Pac.  329,  33  L.  B.  A.  459,  54  Am. 
St.  Rep.  348,  where  it  was  held  that  a  pledgee 
of  stock  is  entitled  to  have  the  fact  of  the 
pledge  entered  upon  the  bocAs  of  the  corpo- 
ration. Authority  for  this  ruling  was  found 
lu  section  324  of  the  Civil  Code,  the  court 
holding  that  "transfers  by  way  of  pledge'* 
were  Included  within  the  transfers  which. 
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under  this  Ketton,  may  be  entered  upon  the 
books  of  tbe  corporation.  It  may  well  be 
doubted  whether  the  levy  of  an  attachment 
constltutee  In  any  sense  a  transfer  of  the 
shares,  or  of  any  Interest  tliereln.  It  Is  not 
necessary,  however,  In  this  case  to  decide 
whether  the  corporate  officers  would  be  justi- 
fied In  refusing  to  Issue  to  the  transferee  of 
a  stockholder  whose  shares  had  been  attached 
any  certificate  except  one  showing  the  fact  of 
attachment  No  such  que^tim  was  raised 
in  this  case,  nor  could  It  have  been  raised  up- 
on the  record  before  us.  The  complaint  al- 
lied, and  the  court  found,  that  the  defend- 
ant had  refused  to  Issue  any  certificate  to  the 
plaintiff.  The  findings  must  be  construed,  If 
possible,  so  as  to  support  the  judgment  So 
construed,  the  finding  that  the  defendant  re- 
fused to  Issue  any  certificate  should  be  tak< 
en  to  mean,  not  merely  that  he  refused  to  Is- 
sue a  general,  unrestricted  form  of  certifi- 
cate, but  that  he  refused  to  recognize  the 
right  of  the  plaintiff  to  have  a  certificate  in 
any  form  issued  to  him.  This,  too.  Is  the 
necessary  implication  of  the  answer,  which, 
in  effect,  declares  that  the  defendant  refused 
to  Issue  a  certificate^  so  long  as  ttie  attach- 
ment remained  In  force.  It  Is  apparent  from 
the  defendant's  own  pleading  that  a  demand 
for  a  certificate,  of  whatever  form,  would 
have  been  unavailing.  It  does  not,  ther^ 
fore,  lie  in  the  defendant's  mouth  to  claim 
thai  the  plaintiff  did  not  ask  for  the  partic- 
ular kind  of  certificate  to  which  he  was  en- 
titled. 

The  Judgment  is  affirmed. 

We  concur:  ANQBLLOTTI,  0.  J. ;  SHAW, 
J.:  MELYIN,  J.;  LAWLOB,  J.;  HBN^ 
fiHAW,  J. 


In  re  HARSHALE/S  BSFATB.   (R  F.  815Bi) 
(Snpxeme  Court  of 'OsHfOmla.   Dec.  18»  191T. 
Bebearlng  Denied  Jan.  17,  191S.) 

1.  Appul  and  Bbboi  ^=»1S1(2)— Bxoht  to 
Afpbaii— InHEBBBT— Pabuks  Aqgbievxd. 

Where  parties  appealing  from  a  decree  de* 
terminiiig  heirship  merely  attack  the  sufficiency 
of  the  evidence  establlahing  the  kinship  of  the 
Kspondent,  without  attempting  to  establish 
their  own  kinship,  they  had  no  standing  aa  par- 
ties in  interest  nor  as  parties  aagrieved  by  the 
decree,  and  their  appeal  conld  not  be  cim- 
sidered. 

2,  Wills  «=>800  —  BxNEnoiAsixs  —  Da- 

TEaiCINATIOM— B  VXDEH  CE. 
Evidence  held  to  sustain  decree  that  a  neph- 
ew was  the  sole  heir  of  testatrix,  who  devised 
aH  her  property  to  her  own  family. 

8.  Wills  ^satMB  —  CoRnsuonoir  —  Dboo- 
NATIOW  OF  BumrciABiKS. 

Civ.  Code,  S  1334,  pronding  that  a  testa- 
mentary disposition  to  family,  without  any  oth- 
er words  of  qualificadoo,  vests  the  property  in 
those  who  would  ba  entitled  to  soeceed  in  case 
of  intestacy,  and  section  1386,  snbd.  8,  pro- 
viding tJiat,  where  the  property  was  community 
property,  one-half  thereof,  on  intestacy  of  a 
surviving  spouse,  goes  to  the  heirs  of  the  de- 
cfased  spouse,  do  not  apply  where  testatrix 
deiispd  all  her  property  "to  my  own  hmlly 


who  I  think  are  all  in  Mexico,"  and  the  hus- 
band's heirs,  who  were  not  ht  Mexico,  were 
not  entided  to  participate. 

Department  2.  Appeal  from  Sup^ior 
Court,  San  Francisco  County;  Thoa.  F.  Gra- 
ham, Judge. 

Proceedings  in  the  estate  of  Juana  B. 
Marshall,  deceased,  wherein  a  contest  over 
the  right  of  heirship  arose  between  Jose  Ma- 
ria Beltran  and  Maria  Refu^o  Chavez  and 
others.  From  the  decree  rendered,  Maria  Re- 
fugio Chavea  and  others  appeal.  Affirmed. 

J.  J.  Lermen,  W.  F.  Postel,  Earl  O.  Par- 
tridge, Prank  J.  Hennessy,  and  Fraidt  W. 
Sawyer,  all  of  San  Vrandaco,  tat  appellants. 
A.  E.  Bolton,  Gbas.  S.  Perry,  and  H.  L.  Bnid< 
ford,  all  of  San  Frandaoo^  for  xapondent 

HENRIIAW,  J.    [1]  Jnana  B.  MarsbaB 

died  testate.  By  her  will  she  declared  that: 

"AU  that  is  left  of  my  estate,  after  my  just 
debts  are  paid,  I  leave  to  my  own  family  who 
I  think  are  all  In  Mexico.** 

Contest  arose  over  the  determination  of  the 
right  of  heirship  and  succession  to  her  estate. 
The  court  found  and  decreed  that  Jose  Ma- 
ria Beltran  was  her  n^hew,  and  was  the 
<»ily  one  who  had  proved  heirship.  Separate 
appeals  are  taken  by  Maria  Refugio  Cbavea 
and  Maria  Martlnlana  Odwa,  by  Joseirtilne 
Lk  nores,  and  by  the  hdm  of  Josefrib  JB. 
Marshall,  deceased,  formerly  the  bosband  of 
Juana  B.  Marshall,  the  testatrix  Tbe  ap- 
peal of  Maria  Chaves  and  Maria  Ochoa  con- 
tents Itself  with  atta<^lng  tlie  soffiden^  of 
tbe  evidence  establlahing  the  klnddp  of  the 
reesModoit,  Mtbont  attempting  to  disclose 
evidence  establishing  the  kinship  of  tbe  sp- 
pellants.  Under  sudi  drcnmstances  tbey 
neither  stand  as  parties  In  interest  nor  as 
parties  aggrieved  by  the  decree,  and  tor  these 
reasons  ISietr  appeal  Is  not  entitled  to  farther 
conslderatlfm. 

The  appeal  at  Joaqphbie  U  Flwes  Is  based 
upon  her  own  statement  to  the  efltoct  that  she 
was  a  grandniece  of  the  deocnsed,  upon  the 
testloMmy  <d  Mrs.  Stefan  Ibera  that  she  bad 
heard  the  deceased  speak  of  Ute  owtestant 
as  her  grandniece,  and  also  the  testimony  of 
Mrs.  JoseiAlne  Ybnrra  to  the  same  effect, 
thoogh  the  nature  of  the  r^tlonsh^  wai 
confused  in  the  wttoess'  mind,  since  in  refo^ 
ring  to  this  contestant  the  witness  declares 
that  the  contestant's  mother  had  been  de- 
clared by  the  deceased  to  be  her  flist  CfKUiR 
"and  annt  and  niece  both." 

The  difficulty  in  securing  more  satisfactory 
evidence  upon  tbe  qnestlm  of  bi^ship  arose 
from  two  facts:  First,  that  tbe  deceased, 
Juana  B.  Marshall,  had  been  an  Indian  girt 
who  had  come  to  Gallfomla  from  Mexico  Id 
her  extreme  yontb;  Uie  second,  that  because 
of  the  disturbed  ccmditlons  oTiaHng  in  M^- 
CO,  it  was  difficult  to  procure  deposttlma. 

L2]  On  behalf  of  reqmndent  it  was  shown 
by  mmierons  witnesses  that  be  had  twice 
beoi  an  Inmate  of  Mrs  Marshall's  home,  once 
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during  the  llfeHine  of  her  husband,  and  once 
after  his  death;  that  npon  both  occasions  she 
bad  publicly  Introduced  him  as  her  nephew. 
The  court  accepted  this  evldtenee,  to  the  rejec- 
tion of  the  asserted  claims  of  the  appellants, 
and  It  was  Justified  In  so  doing. 

[3]  The  last  appeal,  as  has  been  said,  1b 
by  the  heirs  of  the  husband  of  the  testatrix. 
They  base  their  right  to  Inherit  upon  the  lan- 
guage of  the  win  above  quoted,  taken  In  con- 
nection with  sections  1334  and  1386  of  the 
CItU  Code.  By  the  first  of  these  sections — 
"a  testamentary  disposition  to  •  •  •  'fam- 

Sr'  •  •  •  witfaoat  other  words  of  qualifica- 
OB  *  *  *  vests  tha  vtopmtj  in  those  who 
wooM  be  entitled  to  snceeed  to  the  property  of 
such  person,  accordins  to  the  proTUiona  of  the 
title  on  nccession,  in  tiiia  Code.** 

By  section  1386  (snbd.  8)  where^  as  liere, 
the  property  was  community  property,  ac* 
Quired  by  the  wife  from  her  husband,  then 
(me-half  of  audi  common  pT<^>ert7  so  acquir- 
ed nptm  the  intestacy  of  the  snrrlTlng  spouse 
goes  to  the  h^s  of  the  other  deceased  ^ponse. 
The  question  then  is  whether  the  word  "fami- 
ly" as  employed  in  this  will  Is  so  employed 
"without  ottier  words  of  qualification." 
Clearly  we  think  it  is  not  She  leaves  her 
estate  to  her  own  family,  and  even  it  these 
words  were  not  sufficient;  as  we  think  they 
be,  to  qnall^  the  nse  of  the  word  "family" 
so  as  to  indicate  that  the  testatrix  meant 
h^is  of  her  own  blood,  it  Is  farther  quali- 
fied by  the  fact  that  she  pc^ts  out  ttiat  the 
family  she  means  aie  In  her  belief  residents 
of , Mexico,  as  the  Marshall  h^rs  were  not 

The  decree  aiq^aled  from  Is  therefore  af- 
firmed. 

We  coneor:  BfELVIN,  J.;  LOBIOAN,  J. 

L£VBY  V.  HBNDSIBSON  et  al  (L.  A.  400d.) 

.  (Supreme  Court  of  California.    Dec.  20,  1917.) 

1.  Tbial  <S=»41&— Waivkb   of  Ebbob~Mo- 
MON  FOB  NoMsnrr. 

Where  the  defendant  proceeds  with  bis  de- 
fense after  his  motion  for  a  nonsuit  is  denied, 
and  the  evidence  thereafter  given  by  the  other 
party  supplies  the  defect  or  omission  in  the 
original  evidence  for  the  plaintiff,  the  ruling  on 
the  motion  is  not  available  as  ground  for  the 
reversal  of  a  judgment  for  the  plaintiff. 

2.  Patment  «=>65(6)— Defense. 

The  defense  of  payment  is  affirmative  mat- 
ter, and  requires  proof  by  defendant 

8.  BlUM  ^IID  Noiks  «s>499^PA.THBin^ 
PBESUMPnON  fBOlI  POSSESSION  OF  NOTB. 
Possession  by  a  plaintiff  of  the  note  saed 
on,  bearing  no  indorsement  or  other  ev^ence  of 
payment,  raises  a  presuniptlon  that  the  note 
is  wholly  unpaid. 

4  AmAL  AMD  BrbOB  <S=»1011(1)— ReVIEW 

— OoNFtionHG  Evidence— FiNDiH a. 
A  finding  upon  confiictinK  evidence  cannot 
be  interfered  with  on  appeal. 

6.  BiLU     AND     NOIXB  ^=3l35~-COLLATEBAI. 

Sbovbitt— Equities  Between  Pbinoifals. 
Where  ail  the  makers  of  a  note  executed  it 
as  principals,  that  one  of  them  gave  his  note 
to  tiie  h<dder  of  the  firat  note,  long  after  die 


first  note  had  matured,  as  collateral  security 
for  its  payment  created  no  equi^r  in  the  oUier 
malcers  of  the  first  note,  which  entllled  them  to 
object  to  the  retam  of  the  collateral  note  by 
the  holder  of  the  first  note. 

6.  Appeal  and  Ebb6b  «=»1170(7)— Rever- 
sal—Tbivial  Esbob— Exclusion  of  Eti< 

DKNOB. 

Ezdasion  of  evidence,  competent  merely  to 
furnish  a  reason  why  appellants  called  a  cer- 
tain individual  as  their  witness,  was  of  too 
slight  importance  to  Justify  reversal,  even  if 
erroneons. 

7.  BiLLB  AND  Mom  «s>4S7— Reueasb  01 
Pbincipals. 

Where  makers  of  a  note  all  signed  as  prin- 
cipals, and  none  were  in  fact  sureties  for  any 
of  the  others,  none  of  them  were  released  by 
the  withdrawal  of  stock  originally  pledged  to 
secure  the  note. 

Department  1.  Appeal  from  Superior 
Court  IjM  Ansdes  Comity;  Jtdm  IL  York, 
Judge. 

Action  by  H.  C.  Levey  against  George  W. 
^nderscm  and  another.  From  a  indgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Williams,  Goudge  &  Chandler  and  Goudge, 
Robinson  &  Hughes,  all  of  Loa  Angeles,  for 
appellants.  H.  C.  BfllLaap,  of  Los  Angeles,  tor 
respondent 

SHAW,  3.  The  defendants  Henderson  and 
Robinson  appeal  from  the  judgment  Tlie  ac- 
tion is  upon  a  joint  and  several  promissory 
note  dated  January  19,  1909,  for  $2,000,  pay- 
able six  months  after  date,  executed  to  the 
Merchants'  National  Bank  by  F.  E.  Davis, 
Lester  L.  Robinson,  M.  O.  Whelan,  Geo.  W. 
Henderson,  and  Geo.  O.  Peckham.  M.  O. 
Whelan  died  before  the  action  was  begun.  F. 
E.  Davis  and  Geo.  C.  Peckham  made  no  de- 
fense and  their  default  was  entered.  The 
present  appeal  Involves  only  the  defense  made 
by  Robinson  and  Henderson.  The  complaint 
alleges  that  about  January  20, 1910,  the  Mer^ 
chants'  National  Bank  sold,  assigned,  and 
transferred  the  note  to  Frank  G.  Hogan,  and 
indorsed  thereon  the  words:  "Without  re- 
course on  na.  Merchants'  National  Bank,  Los 
Angeles,  Cal.,  by  W.  H.  Holllday,  President" 
— and  that  thereafter  Frank  G.  Hogan  as- 
signed the  note  to  the  plaintiff.  Robinson 
and  Henderson,  in  separate  answers,  each 
denied  the  assignments  and  alleged  that  prior 
to  January  20, 1910,  the  said  promissory  note 
was  fully  paid  by  the  defendant  F.  B.  Davis 
to  the  said  Merchants'  National  Bank. 

[1]  The  appellants  claim  that  the  court 
erred  in  denying  their  motion  for  a  nonsuit 
on  the  ground  that  the  Indoraem^it  and 
transfer  by  the  bank  were  not  proven. 
Where  the  defendant  proceeds  with  his  de- 
fense after  his  motion  for  a  nonsuit  Is  denied, 
and  the  evidence  thereafter  given  by  the 
other  party  supplies  the  defect  or  omission  In 
the  original  evidence  for  the  plaintiff,  the 
ruling  on  the  motion  Is  not  available  as 
ground  for  the  reversal  of  a  judgment  for  the 
plaintiff.  Ringgold  v.  Haven,  1  Cal.  117; 
Smith  T.  Gompton,  6  CaL  24 ;  ScUessinger  t. 


^s>For  other  caws  sea  same  topic  and  KEY-MUKBXB  la  all  Kur-Nombarea  Dlgeats  and  lodam 
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MaUard,  70  Cat  884,  U  Pa&  728;  BtuueU  t. 
Pac.  Can.  Co..  US  GaL  630,  48  Pac.  016: 
Serlvanl  v.  Dondero,  128  Obi.  81,  00  Pac  463; 
Lyon  V.  United  Moderns.  148  Cal.  472,  83  Paa 
804,  4  L  B.  A.  (N.  8.)  247,  113  Am.  St.  Rep. 
201,  7  Ann.  Gas.  672,  This  proposition  dls- 
POBOB  of  tbe  point  In  tbe  course  of  tbe  trial 
tlwreafter  tbere  vas  ample  evidence  of  the 
indorsement  and  transfer  by  the  bank  to 
Hogan.  The  flndlng  on  tbe  subject  of  pay- 
ment of  the  note  la  that  no  sum  whater^ 
has  ever  been  paid  ttaereon,  and,  spedflcally, 
that  S*.  B.  Davis  did  not  at  any  time  pay  ei- 
ther the  principal  or  the  Interest  of  the  note. 
The  appellants  contend  that  this  finding  la 
contrary  to  the  evidence. 

[2-4]  The  defense  of  payment  Is  offirmatlTe 
matter  and  requires  proof  by  tbe  defendant  to 
support  and  establish  It,  and  possession  by  the 
plalntur  of  ttie  note  Itself,  bearing  no  indorse- 
ment or  other  evidence  of  payment,  raises  a 
presumption  that  the  note  Is  wholly  unpaid. 
Ught  V.  Stevens,  160  Cal.  202,  113  Pac.  650. 
The  claim  of  the  plalntUT  Is  that  Davis  paid 
the  note.  Davis  testified  that  he  had  never 
paid  the  note  or  any  part  of  it  Conceding 
that  there  was- other  evldmce  to  the  contrary, 
die  result  would  merely  be  a  finding  against 
the  defendants  upon  conflicting  evidence. 
With  such  a  finding  we  cannot  interfere.  So 
far  as  the  defense  of  payment  Is  concerned 
the  contention  of  ttie  defendante  upon  this 
appeal  Is  therefore  without  support. 

[6]  The  theory  of  the  d^endants  ^pears 
to  be  that  in  some  manner  Davis  himself  be* 
came  the  owner  of  the  note,  and  that  proof 
of  this  fact  coatroverte  the  finding  of  the 
court  that  the  note  had  been  signed  and 
transferred  to  the  {daintllf  and  had  not  been 
paid.  There  Is  evidence  to  the  effect  that  in 
January,  1010,  Davis  executed  a  note  to  Ho* 
gan.  As  we  understand  the  position  of  appel- 
lants, it  is  that  this  note  was  i^ven  to  Hogan 
tfther  as  payment  to  Hogan  of  the  note  here 
sued  <m,  whidi  about  that  Ume  was  Indorsed 
by  the  bank,  or  for  a  loan  by  Hogan  to  Davis 
for  tbe  purpose  of  enabling  Davis  to  buy  the 
note  from  the  bank,  and  that  the  transf^  by 
the  bank,  apparently  to  Hogan,  was  really  for 
the  benefit  of  Davis,  the  real  purchaser. 
Tb&ee  was  evidence,  homver,  that  the  note 
executed  by  Davis  to  Hogan  was  ^ven  to 
Hogan  merely  as  collateral  security  for  tbo 
payment  of  the  note  In  suit,  that  he  had  never 
been  the  owner  of  the  note  sued  on,  and  that 
afterwards,  In  a  settlement  of  other  transac- 
tions and  dealings  between  them,  tUs  col- 
lateral note  was  returned  by  Hogan  to  Davis. 
Davis  testified  to  that  effect  The  claim  of 
the  appellanto  that  we  must  disregard  the 
testimony  of  Mr.  Davis  because  of  Ite  inhere 
ent  Improbability  deserves  little  conridera- 
tlon.  The  Inherent  Improbability  does  not 
appear  in  the  record,  and  the  court  below  evi- 
dently gave  It  full  credit  It  wu  corrobOTat- 
ed  on  the  main  polnto  1^  the  testfanouy  of 


Jutten  and  documentary  evidence.  Hie 
makers  of  the  note  executed  it  as  principals, 
and  consequently  the  giving  of  the  collateral 
note  by  Davis  directly  to  Hogan  created  no 
equity  in  tte  other  makers  which  entitles 
them  to  object  to  tlie  subsequent  return 
thereof  Hogan  to.  Davis.  The  collateral 
note  was  given  long  after  the  note  sued  on 
had  matured;  the  other  makers  were  aot 
parties  to  tbe  transaction,  and  they  cannot 
complain  of  Its  resds^n  and  the  return  of 
the  Davis  note.  Giving  the  greatest  eftect 
possible  to  the  evidence  on  whltai  the  appel- 
lanto base  their  claims,  it  creates  nothimc 
more  than  a  cmflict  of  evidoice.  In  which 
case  this  court  cannot  disturb  the  finding 
of  the  court  below. 

[I]  The  defendants  proved  that  several 
months  after  the  note  was  indorsed  by  the 
bank  to  Hogan,  and  before  any  transfer  to 
plaintiff,  Levey,  Davis  had  delivered  It  to  (me 
Wilson  and  that  Wilson  had  brought  a  suit 
upon  It  in  his  own  name,  which  was  after- 
wards dismissed.  Claiming  to  be  surprised 
by  the  testimony  of  Davis  that  he  never  had 
been  the  owner  of  tbe  note  and  had  not  paid 
it,  the  defendants  offered  to  prove  that  Davis, 
at  the  time  he  handed  the  note  to  Wilson, 
said  to  Wilson  that  the  wife  of  Davis  had  the 
note  and  that  Wilson  could  apply  the  pro- 
ceeds of  the  collection  on  a  debt  owing  by 
Davis  to  Wilson.  The  court  refused  to  allow 
the  evidence  on  the  ground  that  Davis  was 
the  witness  of  the  defendant,  was  himself  a 
defendant,  and  that  there  was  no  evidence 
that  he  bad  any  authority  from  Hogan  t& 
make  such  statements.  The  evidence  thus 
sought  to  be  elicited  would  not  have  been 
competent  evidence  against  the  plaintiff  or 
Hogan,  to  prove  that  Davis  or  his  wife,  and 
not  Hogan,  then  owned  the  note.  It  would 
serve  merely  to  furnish  a  r^tson  why  the  ap- 
pellanto had  called  Davis  to  testify  as  thdr 
witness.  As  evidence  for  Qiat  purpose  its 
exclusion  was  of  two  sll^t  importance  to 
Justify  a  reversal  of  the  judgment,  even  If 
it  were  erroneous,  which  we  do  not  decide. 

[7]  There  is  no  force  In  the  contention  that 
the  appellants  were  released  by  the  with- 
drawal of  a  part  of  tbe  stock  which  was 
originally  pledged  to  secure  payment  of  the 
note.  Hie  makers  of  the  note  all  signed  as 
principals,  and  it  is  not  claimed  that  the  ap- 
pellants were  in  fact  sureties  for  the  others, 
or  any  of  them.  Nor  is  there  any  evldoice  to 
show  that  the  stock  was  pledged  by  any  one 
as  principal  debtor,  or  by  whom  it  was 
pledged.  The  release  of  tbe  stock  would 
therefore  not  operate  to  release  any  of  tbe 
makers  of  the  note.  Moreover,  that  defense 
was  not  pleaded.  No  other  polnto  are  presmt- 
ed  that  are  worthy  of  discussion. 

The  Judgment  is  afArmed. 

We  concur:  SLOSS,  J.;  LAWLOB,  X 
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(Sopreme  Court  of  California.   Pec.  18,  1917.) 

1.  APPEAL  AKD  EbBOB  «=?>2— ObDKBS  APPBAX.- 

ABLB— Motions  fob  Nbw  I^iai. 
Where  a  motion  for  a  new  trial  was  Dending 
when  Sl  191S,  p.  209,  abrogating^  appeals  from 
orders  denying  new  trials,  went  into  effect,  an 
order  denying  such  motion  wili  be  reriewed. 

2.  Nbolioekce  «=s>136^— Tbui<— QuianoKB 
OP  Law  and  Fact. 

Even  when  there  is  no  conflict  In  eri- 
denee,  negligence  is  a  question  of  fact  for  the 
jury,  if  different  conclusions  upon  the  matter 
can  rationally  be  drawn  from  the  evidence;  but, 
if  only  one  conclusion  can  be  drawn,  it  ia  a 
qaestifni  of  law  for  the  court. 

3.  Railboads  «=s>330(3)   —  Acoidknis  at 

CbOSSINOS— GONTBIBUTOBT  NzOLIQEnoE. 
The  driver  of  an  automobile  damaged  in  a 
coUiaion  at  a  railroad  crossing  was  negligent 
barring  recowy  in  not  getting  oat  and  looking 
up  the  track,  although  no  whistle  was  blown 
nor  betl  rung,  where  he  was  driving  on  the  left- 
hand  side  of  the  roadway,  on  which  aide  a  build- 
ing otwtrueted  bia  view  of  the  track,  and  he  waa 
wtil  acquainted  with  tiw  dangeroos  conditicm^ 
and  knew  that  sereral  accidents  had  occurred 
-there. 

In  Bank.  Appeal  from  Superior  Court, 
Yolo  County ;  W.  A  Anderson,  Judga. 

Action  b7  J.  A.  Murray  against  the  South- 
em  Padflc  Company,  a  corporation.  From  a 
Judgment  for  plalntUT,  defendant  appealed. 
Keversed  by  the  District  Cburt  of  Appeal. 
Opinion  and  judgment  of  the  District  Court 
of  Appeal  is  adopted. 

Hudson  Grant,  of  Woodland,  and  Devlin 
&  Devlin,  of  Sacramento,  for  appellant.  A 
G.  BoUey  and  A.  C.  Murray,  both  of  Wood- 
land, and  Geo.  Clark,  of  San  Frandsct^  for 
respondent 

PUB  OUBIA&L  Before  the  Conrt  of  Ap- 
peal, which  bad  original  Jnrlgdlction  of  this 
cas^  the  following  dedelon  was  rendered  by 
Hart,  X: 

Ttia  is  an  action  tor  damages  for  injuries  al- 
leged to  have  resulted  to  an  aatomobile  owned 
by  the  plaintiff  from  the  negligence  of  the  de- 
ffendant.  The  accident  resnlting  in  the  alleged 
damage  to  the  antomoblle  occurred  at  Woodland, 
Yolo  county,  between  the  hours  of  S  and  9 
o'clock  in  the  momiiv  of  August  26, 1914.  The 
complaint  states  that  the  automobile  was  a 
Westcott  four-pasKnger  machine  of  the  value 
of  $^6,  and  alleges  Out  on  the  day  mentioned, 
"while  said  machine  was  in  charge  of  and  under 
the  direction  of  the  plaintifTs  agent,  and  while 
said  automobile  was  proceeding  eastward,  with 
due  care,  along  Court  street,  in  the  dty  of 
Woodland,  *  *  *  across  the  [railroad] 
tracks  of  the  said  defendant,  and  which  said 
tracks  cross  the  east  end  of  said  Court  street 
at  right  angles,  the  said  defendant,  without  any 
care,  and  without  ringing  a  bell  or  blowing  a 
whistle,  and  without  any  warning  whatever, 
and  by  reason  of  its  negligence  and  the  negli- 
grat  operation  of  one  ot  its  locomotives,  caused 
(me  Of  defendant's  locomotives  to  come  in  colll- 
sion  with  said  antomoblle,  thereby  smashiDg. 
wrecking,  and  destroying  said  automobile,  and 
thereby  causing  said  autunobUe  to  be  damaged, 
wrecked,  and  destroyed." 


Judgment  for  title  smn  ot  t925,  the  allflged 
value  of  said  machine,  was  prayed  for. 

The  answer  specifically  denies  the  allegatitms 
of  the  complaint,  and,  fiirthermore,  charges  that 
tbe  injuries  resulting  to  the  plaintiff's  automo- 
bile were  proximately  caused  wholly  by  the  neg- 
ligence of  olaintitTs  agent.  In  charge  of  and 
driving  said  niBclihie  at  the  time  of  the  alleged 
collision,  and  further  charges  that  the  plaintiff*!) 
said  agent,  when  at  a  point  of  safety,  did  not 
stop  or  look  and  listen  for  the  approach  ot  a 
train,  nor  exercise  ordinary  care  In  approaching 
said  crossing;  "that,  had  said  agent  stopped  or 
looked  or  listened,  he  would  have  discovered  and 
known  of  the  approach  of  said  locomotive  which 
it  is  alleged  caused  the  injury  to  plaintiff's  au- 
tomobile, etc. 

The  cause  was  tried  by  a  jury,  and  a  verdict 
awarding  the  plaintiff  damages  in  the  sum  of 
$300  returned.  Judgment  was  entered  accord- 
ingly, ^e  defendant  appeals  from  saU  judg- 
ment and  the  order  denying  it  a  new  trial. 

[1]  The  motion  for  a  new  trial  was  pending 

Erior  to  August  8,  1916,  the  time. at  which  the 
iw  abrogating  appeals  from  orders  denying 
new  trials  ^Ut  1910^  209)  went  into  effect, 
and  therefore  tbe  said  order  in  this  case  may  be 
reviewed  ui>on  the  record  upon  which  the  motion 
for  a  new  trial  was  made.  Schmitt  t.  White, 
172  CaL  554,  1S8  Pac.  2ia 

The  appelant  complains  here  of  the  action  ot 
the  trial  court  in  admitting,  over  its  objection, 
certain  testimony  and  in  reading  to  the  jury 
certain  instructions.  It  Is  also  daimed  that  the 
evidence  does  not  support  the  verdict,  in  that 
thereby  it  is  made  clearly  to  appear  that  the 
accident  causing  the  damage  to  the  plaintiff's 
automobile  was  brought  about  solely  throu^ 
the  inexcusable  and  n^Ugent  conduct  of  tSte 
driver  of  the  machine. 

The  testimony  upon  which  the  verdict  was 
obviously  principally  founded  was  that  given 
by  Earl  lourray,  son  of  the  plaintiff,  and  who 
was  the  driver  of  the  machine  when  the  accident 
happened.  In  fact,  as  to  the  immediate  circum- 
stances of  the  collision,  his  was  the  only  testi- 
mony given  for  the  plaintiff.  We  may  there- 
fore state  in  narrative  form  tiie  facts  as  he  de- 
tailed them  to  the  jury.  It  will  be  the  more 
orderly,  however,  Qrst  to  describe  the  physical 
surroundings  ot  the  scene  of  tbe  misadventure. 

Court  street  la  one  of  the  principal  streets  of 
the  city  of  Woodland,  and  runs  in  an  easterly 
and  westerly  direction,  and  Is  crossed  by  the 
tracks  of  tbe  defendant  railroad  company.  The 
city  proper  or  the  business  and  principal  por- 
tion thereof  lies  on  the  west  side  of  said  tracks. 
On  the  northwest  comer  of  Court  street  and 
tiie  railroad  crossing  is  situated  the  building  of 
the  Woodland  Grain  &  Milling  Company.  In 
said  building,  and  on  the  east  side  thereof,  there 
are  two  doors.  One  of  these  is  situated  at  ap- 
proximately 21  feet  from  the  southeast  comer 
of  the  building,  and  the  other  about  77  feet  from 
said  comer  and  north  ttf  the  fimner.  Tht  west 
line  of  the  main  tracks  ot  the  defendant's  rail- 
way is  located  about  44  feet  east  ot  the  east  line 
of  said  building.  These  tracks  constitute  a  part 
of  the  main  Ime  of  the  California  and  Oregon 
division  of  the  defendant's  system,  and  are  also 
used  by  the  defendant  for  its  traffic  between 
local  points  in  this  state  north  of  the  city  of 
Woodland  and  the  cities  of  Sacramento  and  San 
Frandsco. 

A  riding  or  switch  track  is  located  and  runs 
along  the  east  ride  of  the  mill  building  and  at 
an  average  of  6^  feet  from  and  along  the  east 
line  thereof.  This  siding  was  apparentiy  so  lo- 
cated and  is  being  so  maintained  for  the  special 
convenience  of  tbe  business  ot  the  milllnc  com- 
pany as  well  tm  that  of  tbe  defendant  in  the 
matter  of  the  transportation  ot  tiie  former's 
freight 

Earl  Murray,  tbe  driver  of  the  automobUe, 
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was  livins,  and  for  Bome  six  or  seven  years 
prior  to  tne  time  of  the  acddent  had  lived,  at 
947  Court  street,  which  Is  about  two  blocks 
from  the  railroad  crossing  above  referred  to. 
He  was  familiar  with  the  crossing  and  its  sai^ 
roundings.  He  knew  (so  he  enid)  that  It  was  a 
dangerous  crossing,  and  that  a  number  of  acci- 
dents, some  fatal  to  human  life,  bad  occurred  to 
persons  attempting  to  pass  over  it. 

On  the  day  the  accident  happened,  which,  as 
above  stated,  was  the  26th  day  of  August,  1914, 
and  between  the  hours  of  8  and  9  a.  m.,  he  start- 
ed with  the  plaintiff's  Westcott  machine  bom 
his  homd  to.  go  to  his  ranch,  which  is  situated 
about  5%  mues  southeast  of  Woodland,  travel- 
ing in  an  easterly  direction  and  toward  the 
railroad  crossing.  According  to  his  story,  upon 
approaching  the  crossing,  he  slackened  the  speed 

01  the  macune  so  that  he  was  then  traveling  at 
the  rate  of  between  2  and  S  miles  per  hour. 
When  be  reached  a  point  in  the  street  opposite 
the  mill,  he  observed  a  freight  engine  on  one  of 
the  main  tracks  going  in  a  southerly  direction. 
After  this  engine  had  passed  him,  he  looked 
south  to  see  whether  it  was  going  to  return. 
Satisfying  himself  that  it  would  not  return  he 
then  looked  in  a  northerly  direction  to  see  if 
there  was  another  engine  or  a  train  coming  from 
that  direction.  At  this  point  of  time— that  is, 
when  he  turned  his  eyes  to  the  north— the  front 
end  of  his  machine  was  about  6  feet  from  the 
west  rail  of  the  aiding,  and  from  where  he  sat 
in  the  machine  the  distance  to  the  said  west  rail 
was  from  15  to<18  feet;  it  being  6  feet  from  the 
front  part  of  the  seat  to  the  front  end  of  the  ma- 
chine. From  this  point  he  could  not,  on  account 
of  the  mill,  see  further  north  than  a  distance  of 
some  IS  or  18  feet  He  saw  no  cars  or  engine 
north-of  him.  He  heard  from  the  north  no  warn- 
ing  of  any  kind,  such  as  the  blowing  of  a  whistle 
or  the  rin^g  of  a  bell  or  escaping  steam  or  the 
noise  ordmarity  made  by  a  locomotive  passing 
over  a  track,  notwithstanding  (so  he  declared)  he 
"listened  carefully."  He  did,  however,  hear  a 
"rumblins  noise"  from  and  the  ringing  of  the 
bell  on  the  engine  which  had  just  passed  him 
going  southward.  He  proceeded  on,  and  had 
Just  reached  and  was  crossing  the  west  rail  of 
the  tdde  track  when  a  locomotive,  which,  ac- 
cording to  the  testimony  of  the  trainmen,  had 
a  few  moments  previously  backed  a  freight  car 
up  to  the  north  door  of  the  mill,  appeared  at 
the  south  comer  ot  the  building,  goinK  loatfa. 
Murray,  then  observing  the  engine  for  the  first 
time,  stopped  his  machine  as  quickly  as  he 
could  and  threw  on  the  reverse.  He  had  barely 
started  to  reverse  when  the  engine  struck  about 

2  feet  of  tiie  front  end  of  the  automobile.  The 
locomotive  struck  the  machine  with  such  force 
that  the  impact  threw  the  rear  end  of  the  ma- 
chine underneath  the  drivewheels  of  fhe  engine. 
The  ma<Aine  was,  of  course,  ereaHy  damaged. 

On  CTOBB-exBmmati<«  Barl  Murray  teatifled 
that  from  where  he  was  sitting  in  the  machine 
at  the  time  he  **sIowed  down"^  on  approaching 
ibe  crossing,  which  was  a  distance  of  approzi- 
matdy  "15  or  16  feet  from  the  tnda,"  he  could 
not,  vhen  lodiing  north  past  the  south  corner 
of  the  mill  building,  have  seen  the  tender  of 
the  engine  on  the  siding  at  a  greater  distance 
than  from  20  to  25  feet  beyond  said  comer.  "I 
looked  from  that  point  and  didn't  see  anything," 
be  said.  "It  is  not  a  fact  that  if  I  had  stopped 
when  the  seat  of  my  auto  was  just  opposite  the 
southeast  comer  of  the  mill  building  that  my 
machine  would  have  still  cleared.  It  isn't  a 
fact  that  I  could  have  stopped  16  feet  from  the 
rail  and  still  have  seen  more  than  20  feet  past 
the  corner.  I  went  down  and  tried  it  The 
mill  building  obstructed  my  view.  I  knew  the 
mill  buUdiog  was  there  when  1  looked.  I  knew 
It  was  there  when  I  started  towards  the  cross- 
ing. I  didn't  stop  m^  machine."  Further  tee- 
ti»ing  on  cross,  he  said:  "I  was  watching  a  car 
louig  the  Other  way  because  it  had  Just  crossed 
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the  crossing,  and  I  wanted  to  see  if  it  was 
coming  back.  •  *  •  I  was  concerned  with 
that  engine.  I  looked  to  see  if  it  was  not  going 
to  run  into  me ;  it  attracted  my  attention ;  I 
looked  ba(4  that  way  the  second  time  after  I 
looked  up— at  the  train  that  was  a  block  and  a 
half  away— to  see  whethw  it  was  coming  my 
way,  and  at  the  time  I  last  saw  it  it  was  gtHng 
the  other  way." 

The  witness  Morse,  an  employ^  of  the  milling 
company,  was  in  the  building  at  the  time  of 
the  collision.  He  saw  the  wrecked  automobile 
from  a  window  on  the  Court  street  side  of  the 
building  immediately  after  the  collision.  He  was 
then  a  distance  of  from  25  to  35  feet  from  the 
side  track  of  the  defendant  He  testified  that  he 
did  not  hear  a  bell  ringing  at  or  immediately  pre- 
vious to  that  time.  He  said  that  he  did  not 
know  "that  there  was  an  engine  on  that  track." 

The  foregoing  comprehends  a  statement,  sub* 
stantially,  of  the  facts  broi^ht  out  by  the  plain- 
titf. 

On  the  close  of  the  plaintiff's  case  the  defend- 
ant moved  for  a  nonsuit,  but  the  motion  was  d» 
nied. 

We  think  the  motion  should  have  been  grant- 
ed, as,  to  our  minds,  it  is  clearly  manifest  that 
the  plaintifE's  agent,  the  driver  of  the  automo- 
bile, did  not  in  attempting  to  make  the  crossing, 
exerdae  orainary  care. 

It  Is  proper  at  this  point  to  state  that  no  evi- 
dence was  introduced  by  the  defendant  in  any 
manner  supplying  proof  of  negligence  by  ite 
agents  or  of  the  want  of  negligence  on  the  part 
of  the  driver  of  the  automobile.  The  plaintiira 
case  therefore  rests  wholly  upon  the  testunony 
of  the  witness  Earl  Murray. 

[2]  The  general  rule  applicable  to  negligence 
cases  may  be  stated  to  be:  That,  even  wiien 
there  is  no  conflict  in  the  evidence,  negligence  is 
a  question  of  fact  for  the  jury,  if  different  con- 
clusions upon  the  matter  can  rationally  be 
drawn  from  the  evidence  (Fernandes  v.  Sacra- 
mento, etc.,  R.  R,  Co.,  62  CsL  45:  McKeever 
V.  Market  St  R.  B.  Co.,  69  Cal.  294 ;  Chidester 
V.  Consolidated  D.  Oo.,  59  Cal.  197 ;  House  v. 
Meyer,  100  Cal.  692,  35  Pac.  SOS) ;  but,  if  bat 
one  condusion  can  reasonably  be  reached  from 
the  evidence.  It  Is  a  question  of  law  for  the 
court 

In  this  case  the  driver  was,  according  to  his 
own  testimony,  thoroughly  familiar  wi^  the 
crossing  and  its  surrouadmgs.  He  knew  that 
It  was  a  dangerous  place  to  pass  over  with  an 
automobile  or  other  vehicle.  He  knew  of  the 
existence  of  the  switch  track  running  alongside 
the  mill  building.  Sjiowing  these  facts,  he,  up* 
on  wproaehing  the  crossiDg,  slackened  uie  qwed 
of  the  automobile  to  the  rate  of  between  2  and 
3  miles  an  hour,  and  in  this  connection  It  may 
be  ohserved  that  at  that  rate  of  speed  he  could 
easily  have  stopped  his  madiine  within  a  dis- 
tance of  8  feet  But  hit  fundamental  fault  lay 
in  bis  not  exerd^g  propw  or  ordinary  care  In 
ascertaining  whether  there  was  an  engine  or 
train  prepared  for  action  on  the  side  track  north 
of  ana  beyond  the  southeast  comer  of  the  build- 
ing. He  said  that  from  the  point  at  whteh  he 
slackened  tiie  speed  of  the  machine,  some  16 
or  18  feet  of  the  crossing  or  the  west  rail  of  the 
side  track,  he  could  see  no  farther  than  15  or 
18  feet  beyond  the  comer  of  the  building  north; 
l^at  he  then  looked  north,  and  that  he  saw  no 
engine;  that  he  proceeded  on,  and  when  about 
crossing  the  west  rail  of  the  siding  he  first  saw 
the  engine  coining  toward  him,  and  then  so 
near  bis  machine  that  he  was  unable  to  reverse 
it  80  as  to  clear  the  rail  before  the  engine  reach- 
ed him. 

Either  one  of  three  different  theories  only 
upon  which  the  accident  may  be  accounted  for 
may  consistently  be  deduced  irom  his  testimony, 
via.:  (1)  That  he  did  not  look  north  at  all,  bis 
attmnon  being  wholly  occupied  by  the  locomo- 
tive vhidi  had  just  passed  him  going  south,  a 
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theory  which  is  to  some  extent  supported  by  his 
stateuent  during  his  testiiiMiy  that  he  wss  con- 
cerned with  the  uiidne  going  south,  and  that 
twice  he  looked  In  that  direction  to  see  if  that 
locotDotiTe  was  retaroine  or  preparing  to  return 
toward  the  crossing;  (2)  that,  if  he  did  look 
nwth  at  the  point  where  first  he  "alowed  down" 
the  machine,  he  was  then  so  situated  with  ref- 
erence to  the  mill  building  that  his  view  was 
thereby  so  obstructed  that  he  could  not  hare  seen 
the  engine  on  the  siding  near  the  point  where 
the  north  door  of  the  building  is  situated,  from 
whidi  point  it  returned  south ;  (3)  that  the  first 
time  he  looked  to  the  north,  if  at  ell,  was  when 
the  locomotive  was  within  a  few  feet  (tf  his 
madiiine  at  m.  polat  Boutii  of  the  oonar  of  the 
building. 

It  is  immaterial  which  of  the  three  theories 
above  suggested  is  the  correct  one,  for  in  either 
the  result  ia  the  same,  the  driver  bein^  himself 
entirely  to  blame  for  the  mishap.  But,  in  readi- 
iog  our  condusion,  we  have  assumed  that  he 
was  correct  in  saying  that  he  did  look  north  from 
the  point  from  which  he  said  he  could  not  see 
the  uding  a  greater  distance  than  16  or  18  feet 
"bejcmd  the  comer  of  the  building.  It  was  his 
duty,  knowing  what  he  did  of  the  inherent  dan- 
gers of  the  situation  into  which  he  was  about 
to  place  himaelfr  to  first  stop,  look,  and  listen 
and  BO  ascertain  with  certainty  that  there  was 
&o  engine  or  train  approeching  or  likely  to  ap- 
proach while  he  was  in  the  act  of  making  the 
crossing.  If  the  mill  building  obstructed  a  full 
view  of  the  aiding  to  the  north  end  thereof 
from  the  point  at  which  he  said  be  looked  north 
and  beyond  which  he  said  he  could  not  have 
moved  nis  machine  without  being  struck  by  the 
part  of  the  engine  projecting  over  and  beyond 
the  west  rail,  then  he  should  have  stopped  his 
madiine»  aiiuitedt  and  himself  gone  to  a  point 
from  which  he  could  have  had  an  unobstructed 
view  of  the  entire  lei^th  of  the  dding  north  of 
the  comer  of  the  miu.  This  he  failed  to  do, 
according  to  his  own  testimony,  but  proceeded 
on  upon  the  assumption  tliat,  having  seen  no 
oi^e  as  far  as  he  was  able  to  see  the  siding 
beyond  the  comer  of  the  mill  building,  there 
was  none  on  the  track.  Under  all  the  circum- 
stances and  conditions  existing,  and  with  which 
he  was  perfectly  familiar,  he  had  no  right  to 
so  assume. 

In  Herbert  v.  S.  P.  Co..  121  Gal.  227,  230, 
63  Pac.  661,  It  is  said:  "The  railroad  track  of 
a  steam  railway  mast  itself  be  regarded  as  a 
sign  of  danger,  and  one  intending  to  cross  must 
avail  himsw  of  every  (^portunity  to  look  and 
to  listen  for  approaching  trains.  What  he  must 
do  in  sndi  a  case  will  depend  upon  circum- 
stances. If  the  view  of  the  track  ia  obstructed, 
he  should  take  greater  pains  to  listen.  If,  tak- 
ing these  precautlona,  ne  would  have  seen  or 
heard  the  approadtlng  train,  the  very  fact  of 
injury  will  raise  a  presumption  that  he  did  not 
take  the  required  precautions." 

In  Green  v.  Southern  Cal.  By.  Oa,  138  Gal. 
1,  70  Pac.  »28j  the  court  makes  the  following 
declaration,  which  is  peculiarly  applicable  to  the 
conduct  of  the  plaintiff's  agent  here  in  proceed- 
ing to  pass  over  the  crossing  without  looking 
further  north  along  the  side  track  than  the  dis- 
tance of  15  or  18  feet  beyond  which  his  view  was 
obstructed  by  the  mill:  "The  fact  that  they 
looked  to  the  east  as  they  passed  the  gate,  or 
opening,  fur^er  up  the  street,  as  above  noted, 
which  was  of  little  benefit  to  them,  is  no  excuse 
for  not  looking  or  listening  at  points  near  the 
track,  where  such  looking  would  have  been  ef- 
fective." 

So  here  the  fact  that  the  agent  of  the  plaintiff 
did  not,  because  he  could  not  on  account  of  the 
building  obstructing  his  view,  look  further  up 
the  side  track  beyond  a  distance  of  16  or  18  feet 
from  the  comer  of  the  building,  is  no  excuse  for 
his  not  having  placed  himself  iu  a  position  from 
which  he  could  have  seen  up  to  the  extreme 


horth  edd  of  said  track,  "where  such  looking  ]bk 
this  case]  would  have  been  effective." 

In  GriiEn  v.  San  Pedro,  L.  A.  &  S.  L.  B.  B. 
Co.,  170  CaL  772, 161  Pac.  282,  L.  B.  A.  1»16A, 
842,  after  atating  the  facts,  the  court  said: 
"From  these  facts  it  is  clear  that  Mr.  Griffin 
neglected  the  simple  and  plainest  precautionB 
for  the  safety  of  nlmself  and  the  ouiers  in  the 
automobile.  It  la  the  duty  of  a  traveler  on  a 
highway  approaching  a  railroad  crossing  to  use 
ordinary  care  in  selecting  a  time  and  place  to 
look  and  listen  for  coming  trains.  He  should 
stop  for  the  purpose  of  making  such  observa- 
tions when  necessary.  It  is  his  duly  to  use  all 
hia  faculties,  and  it  is  not  enough  if  he  merely 
listens,  believing  that  the  people  in  charge  of 
any  approaching  engine  will  ring  a  hell  or  sound 
a  whiaue.  *  *  •  He  [Sfr.  Griffin]  had  his  car 
under  perfect  control.  *  *  *  He  was  running 
at  a  very  low  rate  of  speed,  and  it  would  have 
been  easy  for  him  to  stop  a  short  distance  be- 
yond the  fence  comer  at  a  place  of  complete 
safety  and  one  well  suited  to  observation.  Fall- 
ing to  do  this  anuranta  to  cmtribntory  negligmce 
on  bis  part." 

As  above  suggested,  If  in  this  case  the  plain- 
tiffs agent  could  have  gone  no  further  toward 
the  tracks  than  the  point  from  which  his  view 
up  the  siding  was  limited  to  a  distance  of  15  or 
Is  feet  without  danger  of  getting  so  close  to  the 
track  as  to  have  been  struck  by  the  part  of  the 
engine  extending  beyond  the  rails,  he  would 
hare  stopped  his  macliine,  alighted,  and  taken  a 
complete  view  of  the  situation.  He  had  no  right 
to  assume  in  the  face  of  the  conditions  existing 
in  and  about  tbt  etosalng,  and  of  which  he  had 
knowledge  that  if  there  waa  an  engine  out  of  hia 
sight  on  the, siding,  the  trainmen  in  charge  of 
the  engine  wbnld  "ring  a  bell  or  aoand  a  whia- 
Ue."  . 

It  ia,  of  coarse,  true  as  waa  said  by  Mr.  Jus- 
tice Burnett  in  the  very  recent  case  of  Tboc^ 
son  V.  Southern  Pacific  Co.,  31  Cal.  App.  572, 
161  Pac.  24,  that  the  rule  requiring  the  traveler 
to  stop  is  not  an  absolute  one,  "If,"  continues 
the  opinion  In  that  case,  "the  view  ia  entirely  un- 
obstructed, the  traveler,  while  going  toward  a 
crossing,  may  see  whether  a  train  is  approaching 
in  dangerous  proximity.  Of  course,  in  a  case 
like  that  it  would  be  idle  to  require  the  traveler 
to  stop  to  find  out  something  that  he  can  asceiv 
tain  just  as  well  without  stopping.  He  must, 
ho'wever,  avail  himself  of  the  vision,  and  if  he 
is  exercising  ordinary  care,  he  need  not  stop  ex- 
c^t  to  allow  an  approaching  train  to  paaa  so 
aa  to  avoid  a  collisira.  But  where  the  view  la 
obstructed,  he  must  place  himself  in  a  position 
where  he  can  use  his  faculties  of  observation  to 
advantage.  In  such  case  he  stops,  not  primarily 
to  avoid  a  collision,  but  to  ascertain  whether  a 
collision  is  threatened.  Whereas,  if  the  view  is 
unobstructed,  if  he  stops,  it  is  to  allow  tbe  ap- 
proaching train  to  pass." 

t3]  In  this  case,  as  has  been  shown,  the  driver 
of  the  machine,  though  confronted  by  au  ob- 
struction to  such  a  view  as  would  enable  him  to 
see  end  ascertain  whether  there  was  an  ap- 
proaching engine,  did  not  stop,  and  thus  by  his 
own  act  of  negligence  failed  to  avail  himself 
of  a  position  where  he  could  have  used  bis  "fac- 
ulties of  tibaervation  to  advantage."  And  thus 
he  failed  to  exercise  ordinary  care  in  attempt- 
ing to  cross  the  defendant's  railroad  tracks,  and 
ill  so  doing  met  with  tbe  accident  and  resultant 
injuries  of  which  the  plaintiff  complains.  Of 
course,  under  these  circumstances  the  plaintiff 
has  no  legal  ground  for  claiming  compensatory 
damages,  and  cannot  recover. 

There  are,  as  seen,  some  other  points  present- 
ed by  the  appellant :  but,  in  view  of  the  conclu- 
sion at  which  we  nave  arrived,  viz.  that  the 
plaintiff's  own  testimonj;  shows  that  the  injuries 
to  his  machine  were  entirdy  due  to  the  culpable 
negligence  of  hia  agent,  the  driver  of  the  automo- 
bile, aaid  pointa  need  not  be  considered. 
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A  hearing  was  granted  by  this  court,  prin- 
cipally because  of  tiie  very  urgent  InslBtence 
of  the  respondent  that  the  decision  of  the 
Conrt  of  Appeal  was  revolutionary  and  de- 
clared as  an  Inflexible  rule,  of  law  that  the 
driver  of  a  motor  vehicle  approaching  a 
steam  railroad  crossing  was  negligent  If, 
bis  vision  being  obstructed,  he  did  not  stop 
his  vehicle,  leave  It,  and  go  forward  for  pur- 
poses of  observation.  Such,  of  course,  is  not 
the  adopted  rule  of  law  in  this  state,  but  a 
fair  reading  <^  the  opinion  of  the  court  of 
appeal  will  disclose  that  it  does  not  lay  down 
this  proposition  as  being  the  law.  Its  dis- 
cussion Is  addressed  to  a  motion  for  a  non- 
suit under  the  particular  facts  of  the  case 
before  It,  and  it  Is  heiA  that  the  motloD 
flJiould  have  been  granted  because  ot  the 
manlCest  contribntoir  negligence  of  the  diiv- 
er  of  the  motor  vehlcls  In  icing  what  he  <M, 
It  Is  unnecessary  in  detail  to  recapitulate  the 
facts  as  above  set  forth.  But  in  brief  the 
driver  was  approacdiing  a  crossing  whidi  he 
knew  and  declared  to  be  an  especially  dan- 
geroiu  one.  He  was  approaching  tbfi  cross- 
ing upon  the  left-hand  side  of  the  roadway, 
on  which  side  a  building  obstructed  his  view 
of  the  railroad  track  on  his  left  hand.  He 
would  have  had  a  larger  and  freer  view  had 
he  been  driving  on  the  right  side  of  the  road. 
When  he  passed  beyond  the  projection  of  the 
building  so  that  he  could  see  down  the  track, 
the  space,  by  his  own  testimony,  was  so  nar- 
row that  he  had  already  put  himself  in  a 
position  of  danger.  Yet  he  did  so  drive,  on 
the  left  side,  vrlthout  even  stopping,  and  he 
did  so  place  himself  that  the  Injury  to  the 
automobile  was  Inevitable.  It  Is  In  dealing 
with  these  facts  that  the  lampiage  of  the 
Conrt  of  Appeal  Is  to  be  read,  andt  so  read, 
that  language  Is  sound  In  law. 

The  opinion  and  Judgment  of  the  Oourt  of 
Appeal  Is  adopted,  end  tor  the  reasons  th«e- 
in  given  the  Judgmemt  is  reversed. 

ANGELLOm,  C.  J.  (concurring.  I  con- 
cur In  the  Judgment,  and  also  in  the  opinion, 
except  that  portion  tbenot  whidi  appears 
to  hold  that,  upon  the  facts  of  this  esse,  the 
language  of  the  District  Court  of  Appeal  to 
the  effect  that,  if  the  view  of  the  plaintiff 
was  80  obstructed  the  mill  building,  be 
could  not  otherwise  see  the  approaching  en- 
gine in  time,  it  was  his  duty,  as  matter  of 
law,  to  alight  tiom  his  madiine  and  go  on 
foot  to  a  point  where  he  would  hare  an  un- 
obstructed view,  is  sound  In  law.  To  my 
mind  the  best  that  can  be  said  upon  this 
matter  for  defendant  Is  that  the  question 
whether  as  a  reasonably  careful  man  he 
should  have  so  done  was  one  for  the  Jury. 
However,  this  language  is  not  essential  to 
the  conclusion  that  plaintiff  was  guilty  of 
contributory  negligence,  as  Is  sufficiently 
shown  by  what  Is  said  in  the  c^lnlon. 


ELAKN  V.  HOFTMAN  at  sL  <L.  A.  4078.) 
(Supreme  Court  of  California.   Dec.  17,  1917.) 

1.  New  Tbial  <^118— Motion— Notice. 

Wliere  defendant  obtained  an  order  "grant- 
ing him  ten  days  in  addition  to  the  ten  days  re- 
quired by  law  in  which  be  may  file  his  motion  of 
intentioD  to  move  for  new  trial,"  defendant's 
motion  tor  new  trial  cannot  be  disregarded  bc- 
caase  the  extension  order  used  the  word  "mo- 
tion'* instead  ot  "notice*  of  intention  to  move 
for  a  naw  trial;  the  error  bdng  an  obvious  mis- 
prision. 

2.  New  Tbial  ^118  —  Tm  rom  Fmvo  — 

NOTIOB. 

Under  Code  Ov.  Proc.  |  6S&,  regniring  a 
party  intending  to  move  for  new  trial  to  file  with 
the  clerk  and  serve  on  the  adverse  party  notice 
of  Intention  to  move  for  new  trial  wltiiin  ten 
days  after  receiving  the  notice  of  entry  of  jadc- 
ment,  prior  to  the  amendment  by  SL  1910,  p. 
201,  woich  forbade  the  extension  of  time  by  or- 
der or  stipulation,  an  order  blowing  defendant 
ten  days  additional  to  tbe  ten  days  provided  by 
law  in  which  to  file  his  notice  of  intention  to 
move  for  new  trial  at«nded.  not  only  the  time 
for  filing  the  notice,  but  the  time  tor  serving  the 
same. 

ft.  MECHANica*  Liens  «=alS2(S>— Tm  or  Star 
iNo— Extension  of  Tins. 
Where  a  subcontractor  employed  to  con- 
struct chimneys  and  a  brick  porch  for  a  honse 
completed  the  lajring  of  the  briclcwork  in  De- 
cember, be  coold  not,  imder  Code  Civ.  Ftoc  I 
11S7,  declaring  that  every  lien  claimant  save 
the  original  contractor  must  file  bis  lien  within 
30  days  after  he  has  ceased  the  labor  or  fur- 
nished materials,  or  within  30  days  after  the 
completion  of  tbe  original  contract,  file  his  hen 
in  tne  following  August,  on  the  theory  that  it 
was  within  30  days  after  completing  the  vrork. 
even  though  tbe  aobcontractor  in  that  month 
replaced  a  small  ash-pit  door  In  one  of  tb«  diim- 
neys,  and  it  was  his  castom  In  such  cases  to 
leave  some  small  Inslgnlfleant  portion  of  the 
work  undone  so  that  he  oonM  retnm  avery  80 
days. 

Departmmt  1.  Appeal  from  Superior 
court,  Los  Angles  County;  Lonls  W.  Myer% 

Judge. 

Actkm  by  John  7.  Klann  against  W.  XL 
Hoffman,  J.  C.  Le  Claire,  and  C.  0.  Pitsw, 
copartners,  doing  tusinesB  as  the  United 
States  Investment  OtHupany,  and  ottiers,  and 
C.  W.  Bateman.  Flrom  a  Judgment  for  plain- 
tiff and  an  order  denying  his  motion  for  new 
trial,  the  last-nsmed  dtfendant  appeals.  Be* 
versed. 

P.  B.  McNutt,  of  Los  Angries,  tor  UJpd- 
lant.   J.  B.  McLaughlin,  of  Lob  Angles,  tor 

retqiondent 

SLOSS,  J.  Acticm  to  foreclose  me<Aanlc'B 
Hen.  Plaintiff  had  Judgment,  from  which, 
and  from  an  order  denying  Ills  motion  for  a 
new  trial,  the  defendant  owner  appeals. 

[1 ,  2]  The  respondent  makes  a  preliminary 
objection  to  the  consideratlcm  of  the  state- 
ment on  motion  for  new  trial,  or  of  the  rul- 
ing denying  such  motion,  upon  the  ground 
that  notice  of  Intention  to  move  for  a  new 
trial  was  not  filed  and  served  within  the 
time  allowed.  It  aiq;>earB  that  written  notice 
of  the  entry  of  Judgment  was  awed  upon 
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the  appellant  on  January  10,  1914.  This 
started  the  running  of  the  period  of  ten  days 
within  which  he  was  required,  If  he  desired 
to  more  for  a  new  trial,  to  file  wltb  the  clerk 
and  serve  upon  the  adverse  party  a  notice  of 
bis  Intention  bo  to  do.  Code  Civ.  Proc.  | 
6S9.  At  the  time  of  the  proceedings  here  In 
question,  the  section  Just  dted  had  not  yet 
been  amended  so  as  to  prohibit  an  extMislon 
of  this  time  by  order  or  stipulation.  See 
Stats.  1915,  p.  201'.  On  January  21,  1914, 
the  appellant  obtained  from  the  court  an  or- 
der granting  him  "ten  days  In  addition  to 
the  ten  days  required  by  law  in  which  be 
may  file  his  motlcoi  of  intention  to  move  for 
a  new  trial  In  said  cause."  Within  the  time, 
as  thus  extended,  he  duly  served  and  filed 
his  notice  of  intention.  It  Is  objected  that 
the  order  of  extension  was  InetTectual  for 
two  reasons.  The  first  objection,  based  upon 
the  appearance  in  the  order  of  the  word 
"motion,'*  lnst«id  of  "notice,"  Is  not  wortby 
of  s^ous  consideration.  Hie  use  of  this  In- 
appropriate term  was  manifestly  the  result 
of  a  mere  clerical  error,  which  could  not  mis- 
lead any  one.  The  further  point  is  that  the 
order  of  court  merely  extended  the  time  for 
filing,  but  not  the  time  for  serving,  the  no- 
tice; both  steps  being  essential  to  the  Ini- 
tiation of  a  proceeding  for  new  trial.  We 
are  not  disposed  to  give  to  the  ord^  so  nar- 
row and  literal  an  Int^retatlon.  The  ap- 
pellant. In  applying  to  the  court,  was  doubt- 
less seeking  addltlcHial  time  within  which  to 
take  the  steps  required  to  enable  him  to 
move  for  a  new  trial.  It  Is  hardly  to  he  sup- 
posed that  the  court  intended  to  give  him 
ten  days  to  file  his  notice,  without  at  the 
same  time  extending  his  time  to  serve  It 
The  rulings  of  the  court  heretofore  have 
been  In  the  direction  of  a  liberal  construc- 
tion of  orders  of  this  kind.  In  Cottle  v. 
Leltcb,  48  Cat.  820,  there  was  an  order  allow- 
ing the  defendant  30  days  "for  preparing  and 
filing  motion  for  a  new  trial."  l^ls  the  court 
regarded  as  sufficient  to  extend  the  time  for 
taking  all  of  the  steps  required  to  give  a 
valid  notice  of  Intention,  i.  e.,  both  the  filing 
and  the  service  of  such  notice.  In  Burton  r. 
Todd,  68  Cal.  485,  9  Pac.  663,  it  was  held 
that  section  1064  of  the  Cbde  of  Civil  Pro- 
cedure, when  It  permits  the  extension  ot 
time  for  the  service  of  a  notice,  ^also  author- 
izes the  court  to  extend  the  time  for  filing 
such  notice.  In  Bryant  v.  Stemfeld,  80  Cal. 
611,  26  Pac'  1091,  the  plaintiffs  had  been 
granted  an  extension  of  time  "to  prepare 
their  statement  on  motion  for  a  new  trial," 
and  It  was  held  that  this  carried  with  It  the 
same  extension  of  time  to  serve  the  state- 
ment These  decisions  are  in  harmony  with 
the  general  spirit  of  our  practice,  which  fa- 
Tors  the  determlnatltm  of  causes  on  their 
merits,  rather  than  upon  technical  niceties 
of  procedure.  We  hold,  accordingly,  that 
the  order  extending  time  authorized  not  only 
the  filing  but  the  service  of  the  notice  with- 
in the  additional  time  granted. 


[S]  The  complaint  alleges  Chat  J.  a  Le 
Claire  and  C.  C.  Pltzer,  copartners  under  the 
name  of  United  States  Investment  Company, 
as  contractors,  made  a  contract  with  W.  E. 
HoCFtnan,  as  owner,  for  the  construction  at 
a  frame  dwelling  upon  a  lot  in  the  dty  of 
Los  Angeles.  The  plaintiff  made  a  subcon- 
tract with  Le  Claire  and  Pltzer  for  the  fur- 
Dlshlng  of  all  labor  and  materials  necessary 
to  construct  two  chimneys  and  'one  brick 
porch  In  said  building,  for  $128,  and  the  lien 
sought  to  be  foreclosed  Is  for  this  amount 
Plaintiff  alleges  that  he  fully  craupleted  his 
said  contract  oa  the  29th  day  of  August 
1912,  and  that  he  filed  his  dalm  of  lien  on 
the  30th  Aaj  of  August,  1012,  within  80  days 
after  said  work 'was  completed  and  said  ma- 
terials furnished  by  him.  Appellant,  Bate- 
man,  answered,  alle^ng  that  he  has  succeed- 
ed to  the  Intwest  of  the  true  owner ;  and  de- 
nying, among  other  things,  that  the  plaintiff 
filed  his  lien  within  30  days  after  the  work. 
and  labor  was  completed,  or  the  materials 
furnished,  by  said  plolntUf.  The  answer 
contained  other  allegations  and  denials 
which  need  not  here  be  stated.  The  findings 
were  in  favor  of  the  plaintiff,  and  judgmoit 
was  entered  fcHreclosing  the  lien  for  the 
amount  claimed. 

The  statement  on  mottmi  for  new  trial 
specifies  various  partlcolars  In  which  the  evi- 
dence Is  Insufficient  to  support  the  findings. 
In  particular,  the  finding  that  plaintiff  filed 
his  lien  within  30  days  after  completing  his 
Work  and  labor  Is  atta<Aed.  Under  section 
1187  of  the  Code  of  Civil  Procedure  every 
lien  claimant,  save  the  original  contractor, 
mast  file  his  claim  of  llm  within  30  days 
after  be  has  ceased  to  labor  or  to  furnish 
materials,  or  both,  or,  at  his  <^tlon,  within 
30  days  after  the  completion  of  the  original 
contract  By  his  ccmiplalnt  the  plaintiff  did 
not  undertake  to  show  a  compliance  with  the 
latter  alternative.  His  allegation  was  that 
be  had  filed  his  dalm  of  lien  within  30  days 
after  ceasing  to  labor  or  furnish  materials, 
and  the  Judgment  In  bis  favor  is  based  upon 
a  finding  of  such  filing.  We  think  It  clear 
that  the  finding  la  not  sustained. 

The  plaintiff  testified  that  the  last  work 
he  did  on  his  contract  was  to  put  a  door  in 
a  chimney  on  August  29,  1912,  the  day  before 
he  filed  bis  claim  of  lien.  His  further  ex- 
amination, however,  left  no  room  for  doubt 
that  in  reality,  be  had  completed  the  entire 
work  called  for  by  his  contract  In  Decem- 
her,  1911.  The  work  that  he  was  required  to 
do  was  to  construct  two  chimneys  and  la 
porch,  and  this  consisted,  in  the  main,  of 
furnishing  and  setting  brick.  The  tolck< 
work  was  all  completed  In  December,  1911. 
The  door  of  which  we  have  spoken  was  a 
small  Iron  ash-pit  door,  eight  by  ten  Inches 
in  size,  at  the  base  of  one  of  the  chimneys. 
It  cost  76  cents,  and  was  supplied  to  replace 
one  which  had  been  fumiabed  liefore,  but 
had  been  stolen.  The  plaintiff  teetifled  that 
It  was  his  practice,  when  he  was  uncertain 
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'iLtioxA  payment  <ni  a  Job,  to  leave  somethli^ 
'undone,  so  tbat  he  could  "come  back  erecy 
'30  da^B,"  and  thus,  as  he  thought.  preTent 
m6k  a  completiMi  of  his  work  as  would  start 
'the  ronnLng  of  the  time  for  filing  a  claim  of 
fcllbn.   For  several  months,  at  least,  prior  to 
Xagust,  1912,  he  had  presMited  to  the  con- 
tractors bills  calling  for  payment  of  the  full 
sum  agreed  to  be  paid  him. 

The  evidence  which  we  have  outlined 
shows  dearly  that  the  plaintiff  had,  In  sub- 
stance and  in  fact,  completed  his  contract 
seven  or  eight  months  before  he  filed  his 
dahn  of  lien,  and  that  he  had  hlms61f  trea^ 
ed  the  contract  as  completed.  Passing  the 
point  that  a  door  had  once  been  furnished, 
the  omission  to  supply  this- trivial  item  was, 
on  plaintllTB  own  admission,  a  mere  subter- 
fuge to  support  the  pretense  that  the  work 
had  not  been  completed.  A  lien  claimant 
cannot  by  such  means,  clearly  not  employed 
In  good  faith,  prolong  indefinitely  the  statu- 
tory time  for  filing  his  claim. 

It  is  unneceMary,  In  view  of  these  concln- 
slons,  to  consider  any  other  point 

The  Judgm^t  and  the  order  denying  a 
new  trial  are  reversed. 

Wo  etmcor:  SHAW,  J.;  LAWLOb!  J. 


HABMON  V.  DB  TDKK  et  aL  (L  A.  4047  ) 
(Supreme  Oonrt  of  California.   Dec  16, 1917.) 

1.  Appbai.  akd  Errob  «=>70(2)— Appiax^ukb 

OBDEBS—OVBBBinJlTO  DbUUBBBS. 
Ad  appeal  from  an  order  on  a  demurrer  is 
not  authorized. 

2.  Appeal  and  Ebrob  «=»870(5)  —  Appeal 

mOH  JtTDOHENT— MaTTEBS  RBVIEWABLK. 

Rulings  on  demurer  are  reviewable  ca.  ap* 
peal  from  fin^  Judgmoit. 
8.  Appeal  and  Bbbob  «=»907(2),  934(2)— Re- 
view—Pbebumptio  N— Judgment— Fi  NDiNGS 

— EVIDENCB. 
Findings  belns  waived,  a  jadgment  for 
plalntiif  imports  ^at  the  coart  ntond  for  bim 
on  all  material  imues,  and  where  no  evidence  is 
brought  up  by  the  record,  it  will  be  assumed 
that  the  flndinRs  are  folly  supported. 

4.  Appeal  and  Ebbob  «=s»107S(8)  ~  Waivbb 
OF  Bbbob. 

Where  the  order  sustaining  plalntftTB  de- 
morrer  to  defendants'  cross-complaint  is  not  ar- 
gued on  appeal,  it  will  not  be  reviewed, 

5.  Injunction  ^=>4&— Tsespabs  on  Land. 

As  a  general  rule  injuncticm  will  not  lie  to 
restrain  mere  treapaisin^  on  land :  an  action 
at  law  ordinarily  affording  an  adequate  rem- 
edy. 

6.  Injunction  €P=y  49— Tbesfass— Adequate 
REireDT  OF  Law. 

It  is  not  the  usual  practice  of  courts  of 
equity  to  permit  an  injunction  suit  to  be  sub- 
stituted for  an  action  of  ejectment,  though  an 
injunction  may  be  granted  to  restore  land  where 
the  threatened  injuries  will  be  irrqparaUe  and 
the  legal  remedy  inadequate. 

7.  Ihjvnotion  »~»10  —  ImxBRBBHOB  yrvm 
Lessee's  PossEssion— Adiquatb  Bkicedt 
OB  Law. 

Plaintiff,  who  had  Hbe  exclusive  right  un- 
dw  a  lease  to  ronove  rocks,  sand,  end  gravel 
from  the  premises  subject  to  the  provision  that 


he  should  have  erected  upon  the  premises  a 
suitable  plant  within  90  days,  was  eutitled  to 
injunctive  relief  where  he  was  exdnded  from 
the  land  by  obetructi<Hi8  wrongfully  erected,  and 
was  ordered  not  to  enter  for  the  purpose  of  car- 
rying out  the  terms  of  the  lease,  as  an  action  at 
law  would  not  give  possession  in  time  to  enable 

f>laintifl  to  carry  out  his  obligations  under  the 
ease. 

a  Injunction  «=349— Gboundb  tob  BBLixr 
— PREscEirTivE  Rights. 
That  the  acts  of  defendant,  if  allowed  to 
continue,  might  ripen  into  a  prescriptive  right 
in  itselA  called  for  Interposition  of  eqal^. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frank  Q.  Fhn 
layson,  Judge.  * 

Action  by  N.  O.  Harmon  against  Martha  H. 
De  Turk  and  husband.  Judgment  for  plaln- 
tlfl,  and  defendants  appeaL  Affirmed. 

M.  Randall,  of  Los  Angeles,  for  appellants. 
Davis  &  Rush,  of  Los  Angeles,  for  respond* 
ent. 

SLOSS,  J.  The  purpose  of  this  action  was 
to  obtain  an  Injunction  restraining  the  de- 
fendants frcHu  Interfering  with  the  plaintiff  In 
the  free  use  and  occupancy  of  a  tract  of  land 
in  the  county  of  Los  Angeles.  The  complaint 
allied  that  on  May  2,  1914,  the  defendant 
J.  O.  De  Turk  was  the  owner  of  said  land; 
that  on  that  day  he  executed  and  delivered 
to  the  plaintiff  a  written  lease  of  said  land 
for  the  term  of  one  year,  with  the  privilege 
of  renewals.  By  said  writing  the  lessee  was 
given  the  exclusive  right  of  ^xcavatii^ 
grading,  and  removing  sand,  rocfc,  and  gravel 
from  said  land,  subject  to  the  proviso  that 
within  90  days  he  should  have  erected  uptm 
Ihe  premises  a  suitable  plant  and  equipment 
for  the  work,  and  that  after  said  90  days 
he  shoold  remove  at  least  1,000  cubic  yards 
per  month  of  said  sand,  rode,  and  gravel, 
paying  the  lessor  at  the  rate  of  10  cents  for 
each  cubic  yard  so  removed.  It  Is  alleged 
that  in  order  to  carry  out  said  agreement 
the  plaintiff  amtracted  for  tin  pnrduse  of 
machinery,  lumber,  and  other  materials  to 
the  valTO  of  several  thousand  dollan.  In  et- 
der  to  erect  tlw  required  plant,  and  that  ha 
has  made  ctmtracts  with  various  persons  tor 
the  delivery  to  them  of  sand,  rock,  and  granl 
to  be  taken  from  the  prranlaes.  On  or  aboat 
June  0, 1914,  the  plaintiff  attempted  to  enter 
the  premises  for  the  purpose  of  erecting  ai^ 
constructing  the  plant  and  carrytog  out  th« 
terms  of  his  lease,  but  found  the  premises 
Inclosed  by  a  fence,  and  the  entrance  gat* 
locked.  He  altered  the  premises,  and  was 
making  meaanrementi  for  the  poixKwe  of 
complying  with  his  contract,  when  the  de- 
fendant Martha  H.,  wife  of  the  lessor,  or- 
dered plaintiff  off  the  premises,  and  stated 
that  she  had  put  the  lock  <m  atAA  gate,  that 
she  would  not  permit  plaintiff  to  enter  for  the 
purpose  of  carrying  out  the  terms  of  said 
lease,  or  for  any  other  purpose,  and  riiat 
she  wotdd  prevent  him  fronr  wectlng  any 
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iMiUdlng  on  nil  pRnilse^  or  from  lemoTing 
12ierefrom  any  sand,  gravel,  or  rock.  Tbe 
(Complaint  nrntalns  tbq  usual  allegaUooa 
tbat  said  defendant  wife  will*  unless  re- 
strained, «arry  cat  ber  threats  and  prerent 
plaintiff  from  enterii^  tbe  property,  and 
firam  perCorml^  tbe  temu  of  tbe  lease 
«a  his  part,  and  will  prerent  him  from 
«anySiM[  out  Us  obligations  to  persons 
wtth  wtiom  be  has  contracted  to  deliver 
«and,  rock,  and  gravel,  and  with  whom 
lie  tm  made  contracts  tor  tiie  erection. of 
«  plant  OB  8^  premises,  *'all  to  tbe  great 
■and  izreparable  damage  of  the  plaintiff  hero- 
in." It  Is  also  alleged  that  defendant  Siartba 
XL  De  Torfe  is  liuolvent  and  unable  to  re- 
i^MHid  In  damages  for  any  Jadgment  that 
m^it  be  obtained  against  her.  The  demur- 
rer of  the  defendant  Martha  H.  De  Turk 
having  been  overruled,  she  answered  and 
filed  a  cross-complabit,  In  which  she  at- 
ta<fted  fibe  valldtty  of  the  lease,  asserting 
tbat  she  owned  an  Interest  In  tbe  land.  J. 
G.  De  Turk  filed  a  separate  answer.  In  which 
lie,  in  effect,  Joined  In  the  request  that  plain- 
tiff be  granted  an  InJunctUm  against  the  de- 
liendant  Martha  H. 

Plaintiff's  demurrer  to  the  cross-complaint 
liaving  been  sustained  with  leave  to  amend, 
and  no  nmendment  having  been  made,  the 
cause  canie  on  for  trial.  Findings  were 
waived,  and  the  court  entered  Judgment 
granting  the  plaintiff  the  relief  for  which  he 
had  prayed.  Tbe  notice  of  appeal  states  that 
the  defendant  Martha  H.,  "and  for  her  hus- 
band, J.  G.  De  Turk,"  appeals  from  the  Judg- 
ment and  the  order  of  the  court  overruling 
the  demurrer  of  the  defendants  and  the  or- 
der of  the  court  sustaining  the  demurrer 
of  the  plalntlfl  to  the  d^endants'  cross-com- 
plaint 

[1,2]  The  only  appeal  that  can  be  oon- 
Bldered  Is  that  from  the  Judgment,  since  our 
law  does  not  authorize  an  appeal  from  an 
order  overruling  or  sustaining  a  demurrer. 
Tlie  rulings  on  demurrer  are,  however,  »- 
viewable  on  the  appeal  from  the  Judgment 
Itself. 

[S]  The  court  in  Its  Judgment  reates  tliat 
It  flnds  all  of  the  allegations  of  the  complaint 
to  be  true,  and  all  of  the  allegations  in  the 
answer  of  the  defendant  Martha  H.  De  Turk, 
claiming  an  interest  in  the  property,  to  be 
untrue.  Even  without  this,  the  Judgment 
itself  would,  in  view  of  the  fact  that  findings 
were  waived.  Import  that  the  court  had 
found  In  favor  of  the  plaintiff  on  all  ma- 
terial Issues.  No  evidence  being  brought  up 
In  tbe  record,  we  must  assume  that  such 
findings  are  fully  supported. 

[4]  The  <mly  auestlim  to  be  decided  Is 
■whether  the  complaint  states  facts  entitling 
tbe  plaintiff  to  ■  the  leOet  sought  We  are 
not  called  upon  to  consider  the  propriety  of 
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the  ruling  stistalning  plaintiff's  demuner  td 
I  the  cross-complalnt.  since  the  appellants  have 
not  BSen  fit  to  argne  this  aoestlon. 

The  cmtentiMi  of  the  appellant  wife  is 
that  on  the  facts  alleged  there  is  no  sUcU, 
showing  of  irreparable  injury  to  tbe  plain- j 
i  tiff,  or  of  Inadequacy  of  a  remedy  at  law.j 
as  to  Justly  the  interposition  of  a  court  of 
equity  by  means  of  an  injunctloa.  ' 

tl,  I]  It  Is.  no  doubt,  the  general  rule  that 
injunction  will  not  lie  to  restrain  tres- 
passes on  land,  and  tUs  for  the  simple  rea- 
son ttiat  an  action  at  law  will  ordinarily  af- 
ford an  ample  and  adequate  remedy  for  the 
wrong.  Mechanics'  Foimdry  v.  Byall.  75- 
Gal.  601, 17  Pac.  708;  Gal.  Nav.  Oa  v.  Union 
Trans.  Co!.  122  GaL  641.  66  Pac.  S91;  Ban- 
dall  V.  Freed,  1S4  OaL  299, 97  Pac.  669.  And, 
on  like  grounds,  It  Is  not  the  tisual  practice 
of  courts  of  equity  to  issue  Injunctions  for' 
the  purpose  of  restoring  land  to  a  Claimant 
out  of  poaaesslon — In  other  words,  to  per- 
mlt  an  Injunction  suit  to  be  substituted  for 
an  action  of  ejectment.  22  Cyc.  826..  The 
Injimction  may,  however,  be  granted,  even 
in  such  cases,  where  the  threatened  injury 
would  be  Irreparable,  and  the  legal  remedy 
inadequate.  22  Oyc  827. 

[7]  These  requisites  are  shown  to  exist  in 
the  case  at  bar.  We  have  more  here  than  a 
tiireat  <tf  repeated  trespasses,  or  a  bare  with- 
holding of  possession.  The  plaintiff  is  en- 
titled to  enter  under  an  agreement  which  au- 
thorizes him  to  remove  the  very  substance  of 
the  land  Itself,  and  makes  his  right  dependent 
upon  the  construction  of  improvements  with- 
in a  limited  time  and  a  continuing  activity 
thereafter.  He  is  excluded  from  the  land 
by  physical  obstructions  wrongfully  erected, 
and  threatened  to  be  maintained  by  the  ap- 
pellant Martha,  who  la.  In  fact,  the  only  de- 
fendant complaining  of  the  decree.  An  ac- 
tion at  law  would  not  give  him  an  undis- 
turbed possession  in  time  to  enable  him  to 
carry  out  his  obligations  under  his  lease. 
These  facts,  entirely  apart  from  the  allega- 
tions of  insolvency,  make  out  a  case  of  Irr^ 
arable  damage  suffld^t  to  warrant  relief 
by  way  of  inJunctt<Hi. 

tt]  Furthermore,  the  acts  of  Qie  defendant, 
if  allowed  to  continue,  might  ripen  into  a 
prescriptive  right,  and  this  consideration, 
in  Itself,  calls  for  the  toterposltlon  of  a  court 
of  equity.  Moore  v.  Clear  Lake  Water- 
works, 68  Cal.  146,  8  Pac  816;  Mendelson 
V.  McCabe,  144  OaL  230^  77  Pac  916,  103 
Am.  St.  Bep.  78. 

The  claim  that  Martha  H.  De  Turk  was 
improperly  Joined  as  a  par^  defendant  is 
obviously  without  merit 

The  appeals  from  the  orders  overruling 
and  sustaining  demurrers  are  dlsndased. 
The  Judgmmt  Is  affirmed. 

We  concur:  SHAW.  J.;  liAWLOB,  J. 
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SCHUH  T.  B.  H.  HEBRON  00.  (L.  A.  40i0.) 

(Supreme  Conrt  of  GaUfonda.  Dee.  19, 1917.) 

1.  WimssBEa  «s»379(7)  —  Gboss-Bzaxina- 
noN— Inconsistent  Puadinob. 
Where  plaintiff  machinist,  in  action  against 
bis  employer  for  injurieB,  in  Ms  last  amended 
complaint  and  in  bis  testimony  stated  that  his 
band  wu  caught  between  the  pUee  on  defectlTe 
belt,  and  his  arm  drawn  down  between  the 
cone  of  the  lathe  and  the  body  of  the  machine, 
whereas  bis  previous  complaints  alleged  his 
hand  was  drawn  in  between  the  belt  of  the 
latbe  and  the  cone  thereof,  and  did  not  allege 
bis  band  was  cao^t  between  the  plies  of  the 
belt,  such  prior  pleadings  were  admiaeible  in 
his  cross-examination  to  show  prior  incon- 
sistent statements. 

a.  EVZDINCB      ^»208(6)    —  APMIBSIOWa  — 

Pbiob  Pleadings. 
A  pleading  which  has  been  superseded  by 
an  amendment  can  no  longer  perform  any  of- 
fice as  a  pleading,  and  cannot  be  used  on  the 
trial  as  admissions  to  contradict  an  all^tlon 
in  a  subeeqaent  amendment. 

3.  Witnesses  «=»879(T)  —  Gb<mb-Bza]iina- 

TION— InOOHSISTBNT  PLEADINGS. 

Where  the  person  who  files  and  Terffies  a 
pleading  subsequently  amended  is  himself  a 
witness  on  the  trial,  he  may,  on  cross-ezamina- 
tlon,  be  questioned  concerning  the  portions  of 
his  original  pleatUngs  which  are  inconsistent 
with  the  pleading  upon  wUcAi  the  trial  la  had,  to 
show  statements  incondstent  with  his  testl< 
mony  on  the  stand. 

4.  Habtek  and  Sebtant  ^3»274{7)— Acnon 

— ETIDBNCB—CoNTUBDTOBT  NBaUOENCE. 
In  a  machinist's  action  against  his  em- 
ployer for  injuries  received  while  attempting 
to  shift  a  moTing  belt  claimed  to  be  defective, 
evidence  that  defendant  had  posted  notices  ex- 
pressly directing  employes  to  examine  tools 
before  use,  and  report  and  not  use  them  if  de- 
fective, and  not  to  shift  belts  while  the  shafting 
was  in  motion,  which  notices  it  was  inferable 
plaintiff  had  seen  and  knew  the  contents  of, 
was  admissible  on  the  issue  of  contribntory 
negligence,  since,  if  plaintiff  had  this  knowledge, 
it  would  tend  to  show  him  negligent,  first,  in 
proceeding  to  use  the  defective  belt  without 
examination  or  without  reporting  it,  and.  sec- 
ond, in  attempting  to  shift  it  wUle  the  shaft 
was  in  motion. 

6.  Appeal   and   Bbbob  «sb>171(S)— TmeoET 
or  Caoc  Below. 

An  erroneous  exclusion  of  evidence  of  con- 
tributory negligence  could  not  be  justified  on 
appeal  on  the  ground  that  the  plerf  of  con- 
tributory negligence  was  so  defective  as  to 
raise  no  issue  thereon,  where  no  objection  to 
the  pleading  was  made  below,  and  the  trial 
proceeded  as  if  snch  issue  were  made. 
0.  Masteb  and  Sebvant  «=>228(1)  —  £h- 
plotebs*  llabilitt  act. 

The  abolition  of  the  defense  of  assumption 
of  risk  Iv  the  Bmployers'  UabiUlj  Act  (St 
1911,  p.  796)  did  not  destroy  the  defense  of 
contributory  negUgence. 

7.  Mabteb  and  Sebvant  ^3>247(5)  —  CoN- 

TBIBUTOBT  NeOUOKKCE. 

If  an  empl<9«  la  Mdersd  to  examine  a  tool 
for  defects  and  report  the  same,  if  any,  before 
using  it,  and,  faUine  to  do  so,  is  injured  from 
a  defect  which  ordmarily  careful  examination 
would  have  diseloaed  to  him,  his  neglect  of  his 
duty  to  obey  the  ordez  wonld  ba  a  oonMbattng 
cause  of  his  injury. 

8.  Masteb  and  Sebtant  ^247^)  —  Con- 
raiBinoBT  Neolioence. 

If  an  employ^,  ordered  not  to  shift  a  belt 
while  the  sheftinf  is  in  motion,  nevertheless 


does  so  and  is  injured  thereby,  he  wotild  be 
guilty  of  negligence  contrtbnting  to  his  injury. 

9.  Masteb  and  Sebtant  ^263(1)  ~  "Aa- 
suMPTioN  OF  Rise." 

The  doctrine  of  assumption  of  risk  means 
that  the  law  implies,  as  a  part  of  the  contract 
of  service,  that  the  servant  agrees  to  and 
assumes  all  tha  ordinary  risks  of  personal  in- 
jury incident  to  the  bualness  and  not  eaased 
by  the  direct  negligence  of  his  employer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assump- 
tion of  Risk.] 

10.  Masteb  and  Sebtant  ^217(13)  —  Aa- 
BUiiPTioN  or  Risk. 

If  a  servant  goes  to  work  in  a  place  which 
he  knows  to  be  dangeroas,  be  assumes  tlie  risk 
arising  from  such  known  dangers. 

11.  Mabteb  and  Sebtant  ^217(18)  —  As- 
suupTioN  OP  Risk. 

If  a  servant  accepts  for  his  use  a  tool 
fumiahed  by  the  master  knowing  it  to  be  de< 
fectlve,  and  that  such  defect  makes  it  danger- 
ous, he  asanmes  the  risk  of  injury  tbrnt  may  he 
caused  to  him  therefrom. 

12.  Masttb  and  SnTART  •s»2Sl(6)  —  CON- 
TBIBUTOBT  NBOUaEHOB— Cubtoicabt  BbriH- 
OD  or  WOBK. 

That  it  was  not  unusual  in  a  certain  ma- 
chine shop  for  those  using  lathes  to  shift  0ie 
belt  by  striking  it  with  the  bare  hand  did  not 
establish  that  this  method  of  shiftinf  tht  bdt 
was  not  neglfgent  or  dangeroas. 

D^artmeDt  1.  A]K>eal  from  SnperlOT 
Court,  Los  Ang^  County;  X  P.  Wood, 

Judge. 

Action  by  August  Schuh  against  R.  H.  Her- 
ron  Company.  From  judgment  for  plaintiff 
and  an  order  denying  new  trial,  defendant 

appeals.  Reversed. 

Gray,  Barker  &  Bowoi  and  Wm.  Bowen,  all 
of  Los  Angeles,  for  appellant  WUHam  C. 
Jenkins,  Earle  H.  Smith  and  Wm.  Coleman, 
all  of  Los  Angeles,  fbr  reapmidait. 


SHAW,  J.  In  an  action  fbr  pwsonal  liijii- 
rlea  the  plaintlfl  recorered  Judgment  against 
the  defendant  tor  damages.  The  defendant 
appeals  from  the  Judgment,  and  tnm  an  or- 
der denying  Its  motion  for  a  new  trial,  the 
latter  haTlng  been  taken  before  the  Inw  abol- 
ishing such  appeals  was  enacted. 

The  defendant  was  carrying  on  a  machine 
ahop.  It  had  therein  a  lathe,  built  on  a  atari 
table  and  fiutened  to  a  horlamtal  shaft  tam- 
ed by  a  belt  from  a  countnshaft  abore.  For 
the  purpose  of  changing  the  veed  of  Uw  lathe 
the  shaft  and  oounterdiaft  are  eadi  fitted 
with  what  are  called  "cones.'*  A  cone  is  a 
succession  of  pnlleys,  each  slightly  larger 
than  the  one  before,  with  an  approach  or  In- 
clined plane  connecting  them  so  that  the 
belt  will  easily  pass  from  one  to  the  other. 
The  cone  on  the  countershaft  above  Increases 
In  size  from  right  to  left;  that  on  the  lathe 
shaft  was  to  the  left  of  the  lathe  and  In- 
creases In  size  from  left  to  right.  On  the  up- 
per cone  the  belt  Is  shifted  by  means  of  a 
stick  or  lever  hanging  down  from  a  point 
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above  the  cone  and  by  the  ilde  of  tlie  belt 
By  pres^g  it  against  tlie  belt  tbe  latter  may 
be  moved  to  anoUter  part  of  the  upper  cone. 
On  the  lower  cone  tbe  belt  may  be  moved 
sidewise  by  pressing  against  It  wltb  a  stick 
or  tool  or  with  the  bare  hand.  But  lo  doing 
this  when  the  belt  Is  In  motion  It  Is  neces- 
sary first  to  shift  the  belt  on  the  upper  cone 
to  a  smaller  part  thereof  so  as  to  loosen  It 

In  the  complaint  upon  which  the  trial  was 
had  plaintiff  alleged  that  he  was  In  the  serv- 
ice of  the  defendant,  and  was  operating  a 
lathe  which  was  turned  by  means  of  a  belt 
so  arranged  that  It  could  be  shifted  along  the 
shaft  to  make  the  lathe  ran  faster  or  slower, 
as  desired;  that  the  power  to  operate  the 
belt,  and  which  ran  the  lathe,  was  controlled 
by  a  lever  directly  over  and  above  tue  lathe ; 
that  the  lathe  was  defective  and  unsafe;  that 
the  plies  or  layers  of  the  belt  had  become  un- 
gliied  or  8pUt  in  certain  places  so  that  they 
would  separate;  that  said  lever  was  difficult 
to  move  and  c^wrate  because  it  was  Improper- 
ly connected  and  adjusted,  and  its  connec- 
titms  were  rusty  and  old ;  that  while  idaln- 
tiff  was  operating  said  lathe  he  attempted  to 
■hlft  said  b^t.  and  by  reason  of  Its  defective 
condition  his  left  hand  was  caught  between 
the  plies  of  die  belt,  and  thereby  his  left  arm 
was  drawn  down  between  the  cone  of  the 
lathe  and  the  body  of  Oie  madilne  or  table, 
cauMlnc  the  am  to  be  cat  and  bmlaed  and 
the  bone  fnuttred,  far  which  Injury  the  dam- 
ages were  dalmed.  The  particulars  coumd- 
ing  the  manner  in  vrhldi  the  injury  occurred 
were  IzMWted  In  Uie  ctunplaliit  t^r  an  amend- 
ment made  three  days  before  the  trial.  This 
was  the  third  amendmait  of  this  part  of  ttie 
ctmplalnt  , 

[1-t]  The  flrat  enor  complained  of  Is  the 
ruling  of  the  court  bdow  upon  cross-examina- 
tion of  the  pUOntUt  while  testifying  as  a  wi^ 
ness  in  his  own  behalf.  His  testimony  in 
^btef  was  that  in  shifting  the  bdt  he  attraipt' 
ed  to  do  so  with  his  bare  band;  that  the  b^t 
was  slack  at  that  Instant  and  the  i^es  open 
wide  oiough  to  admit  his  fingers;  that  they 
were  caught  between  the  two  plies,  which  im- 
mediately became  taut,  and  drew  his  arm 
down  between  the  cone  of  the  lathe  and  the 
body  or  table  of  the  machine.  The  original 
complaint  alleged  on  this  subject  that  the 
shifting  arrangement  and  Its  connection^  and 
the  lever  by  which  It  was  operated,  were 
loose,  rusty,  and  worn  out  and  were  by  rea- 
son thereof  unsafe  to  operate,  and  "that  by 
reason  of  said  worn-out  condition  of  said 
shitting  arrangement,  lever,  and  the  belts  c<m- 
nected  thereto.**  the  plalntlfTs  "left  arm  was 
palled  in  under  and  between  the  belt  and  the 
cone  of  said  lathe,"  Instead  of  It  having  been 
caught  In  the  plies  end  "drawn  down  In  and 
between  tiie  said  cone  of  said  lathe  and  the 
body  of  said  machine,"  as  alleged  In  the  final 
amendment  In  another  anteudment  thereto 
the  plaintiff  had  alleged  that  the  lathe  was 
defective  aafL  unsafe  and  the  shifting  belt 


was  torn,  worn,  patched,  and  split,  and  said 
lever  difficult  to  move  because  It  was  Improp- 
erly adjusted  and  connected,  and  its  connec- 
tioDS  loose,  rusty,  and  worn  out  and  that 
by  reason  of  said  defects,  and  while  plalntUI 
was  operating  said  lathe,  bis  left  arm  "was 
catight  between  the  shifting  belt  and  the  cone 
of  said  lathe,"  and  thereby  severely  injured, 
as  afterwards  alleged.  On  the  cross-examina- 
tion he  was  first  asked  whether  at  any  tlmf 
prior  to  the  filing  of  the  last  amendment  te 
the  complaint,  filed  a  few  days  before,  he  had 
filed  any  pleading  intimating  that  there  was 
any  opening  In  the  plies  of  the  belt  This  was 
ruled  out  as  not  proper  crms-examlnatlon. 
The  evidence  would  perhaps  have  been  Incom- 
petent, for  the  pleadings  were  the  best  evi- 
dence of  thdr  contents.  But  that  was  not 
the  ground  of  tbe  objecticm.  Thereupon  the 
original  and  amended  complaint  referred  to 
were  Introduced  In  evldenoe.  Later,  however, 
the  court  ordered  that  said  pleadings  be 
stricken  out,  and  instructed  tbe  Jury  that 
thQy  diould  not  be  ooniddered.  It  will  be  ob- 
served from  the  fOregcdng  statement  as  to 
the  pteadings  that  there  was  a  distinct  vari- 
ance between  tlie  statemwts  of  the  witness 
in  his  testimony  and  in  his  last  amendment 
on  llie  subject  and  his  statement  concerning 
it  in  the  previous  pleadings,  in  this,  tliat  in 
the  last  pleading  and  In  his  testimony  he 
stated  that  his  hand  was  drawn  down  be- 
tween the  cone  of  the  lathe  and  the  body  of 
tbe  machine,  whereas  In  the  previous  plead- 
ings he  bad  alleged  that  it  was  drawn  In  be- 
tween the  belt  of  the  lathe  and  the  cone  there- 
of. Also,  In  the  first  complaint  he  did  not 
state  that  his  band  or  fingers  were  caught 
between  the  piles  of  tbe  belt  or  that  the  belt 
was  defective  by  reason  of  the  piles  coming 
apart  The  court  erred  In  strlkii^  out  the 
pleadings.  It  Is  true,  as  stated  by  the  court 
in  making  its  ruling,  that  a  pleading  which 
has  been  superseded  by  an  amendment  can 
no  longer  perform  any  office  as  a  pleading, 
and  cannot  be  used  on  the  trial  u  admis- 
siens  to  contradict  a  fact  alleged  in  a  snbse- 
q,ueat  amendment  Mecbam  v.  McKay,  87 
Cal.  IfiQ.  But  this  rule  is  not  universal,  and 
there  Is  an  exertion  in  cases  where  the  per- 
Btm  who  files  and  verifies  the  pleading  Is  him- 
self a  witness  on  the  trial.  In  such  a  case 
be  may,  on  cross-lamination,  be  Questioned 
concerning  the  portions  of  his  original  plead- 
ings wlilch  are  inconsistent  with  the  pieadlng 
upon  ^ich  the  trial  Is  had,  for  tbe  purpose 
of  showing  statements  inconsistent  with  his 
testimony  on  tbe  stand.  Johnson  v.  Powers, 
es  Cal.  180,  3  Pac.  626;  Estate  of  O'Connor. 
118  Cal.  71,  60  Pac.  4.  It  was  proper,  there- 
fore, for  tbe  jury  to  have  before  It  the 
varying  statements  of  the  plaintlfT  on  tbe 
subject  of  the  exact  manner  In  which  he  re 
ceived  his  injury. 

[4]  Evidence  was  given  that  the  defendant 
bad  posted  notices  In  a  number  of  conspicu- 
ous places  In  its  machine  sliop  entitled  "No- 
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tlce  to  Employes,**  wlier^  tbe  emiHoyte 
were  forbidden  to  nae  or  work  with  any  tools 
or  machinery  which  through  use  had  become 
defective,  and  were  wdered  to  examine  all 
tools  before  nsliig,  and  U  foeud  defective  to 
retrain  from  using  them  and  report  to  tbe 
forman  or  snperlntendent,  and  tbat  belts 
■hoidd  not  be  shifted  except  while  the  shaft- 
ing was  not  in  motion,  and  that  if  any  em- 
ployA  violated  these  mles  he  did  so  at  Ids 
own  risk.  It  was  further  shown  that  the 
plaintiff  had  been  a  machinist  and  had 
known  about  the  operation  of  lathes  and  tbe 
handling  of  pulleys  and  ^>hifting  levers  for 
about  17  years;  that  for  10  years  his  special 
work  had  berai  in  connection  with  lathes,  and 
that  he  had  been  working  in  the  defendant's 
sh<^  on  lathes  and  otherwise,  as  general 
'machinist,  for  6  or  7  months  prior  to  the  ac- 
cident. Ulijectlon  to  this  notice  was  made  on 
the  ground  that  It  was  Immaterial,  and  that 
the  defendant  c<5Uld  not,  by  posting  sudi  no- 
tice, relieve  Itself  of  responsibility  or  lia- 
bility for  neglect  This  objection  was  sus- 
tained and  the  evidence  excluded.  In  this 
ruling  the  court  erred.  Tbe  evidence  was  of 
such  a  character  that  the  Jury  might  rea- 
sonably have  inferred  tbat  the  plaintiff  bad 
seen  tbe  notice  and  knew  its  contents.  It 
expressly  directed  that  employes  should  ex- 
amine all  tools  before  using  them,  and  report 
them  and  not  use  them  if  defective,  and  that 
belts  should  not  be  shifted  while  the  shaft- 
ing was  In  motion.  If  the  plaintiff  had  this 
knowledge,  it  would  tend  to  show  that  he 
was  negUgent,  first.  In  proceeding  to  use  the 
defdctive  belt  wlthoot  examination  or  with- 
out reporting  the  same;  and,  second,  in  at- 
tvnptlng  to  shift  it  while  the  shaft  was  In 
motlont  as  tbe  evldoice  shows  tliat  he  did. 
Tbe  defendant  was  entitled  to  have  this  evi- 
dence go  to  the  Jury  in  order  that  they  might 
determine  the  question  whether  or  not  the 
plalntlfF  was  guilty  of  contributory  n^l- 
ffence. 

II]  The  plaintiff  contends  that  the  ruling 
cannot  be  reviewed,  because,  as  be  claims, 
Uiere  was  no  Issae  on  tbe  snhjeet  of  ocm- 
trlbutory  negligence,  pointing  out  that  the 
only  allegation  tbenot  In  the  answer  was 
that  the  injury  to  ^alntlff  "was  sokdy  and 
proximately  caused  by  the  failure  of  plain- 
tiff to  exercise  ordinary  care  on  his  own  be- 
half for  his  own  safetT" ;  snd,  further,  that 
"the  negligence  of  iJalntlff  and  his  fSUnre 
to  exercise  ordinary  care  on  his  own  behalf 
for  his  own  safety  contrUmtetl  to  any  Injury 
or  damage  suffered  by  idiaiittlff" ;  in  wappoH 
oC  whl^  claim  he  refers  to  Grabbe  r.  Mam- 
moth, etc.,  Ca,  MS  CaL  GOB,  14S  Pac.  714. 
In  this  case,  however,  the  defoise  of  con- 
tributory negligence  was  ccmaidered  as  iwop- 
erly  pleaded  throughout  the  trial.  No  objec- 
tioa  was  made  at  any  time  on  tbe  ground 
that  it  was  not  beaded.  A  large  part  ot  the 
testimony  on  the  trial  was  devoted  to  that 
subject  and  the  instructions  ot  the  court 
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show  that  it  was  deemed  a  matter  In  Isiaa 
to  be  submitted  to  the  Jury.  Under  these 
dnnunstances  a  defective  plea  cannot  be 
made  availaUe  In  support  of  an  erroneous 
ruling  on  the  subject  Ediy  r.  Santa  Bar- 
bara, eta,  Co.,  171  Oal.  421,  168  Pac  908, 
Ann.  Oas.  1917G,  07;  Peny  Angelns  H. 
Ass'n,  172  Cal.  810,  UtO  Pac  4«». 

[•-11]  Ihe  injury  occurred  in  1918,  after 
S^)tember  1,  1911,  when  the  £knployers'  Ida* 
blllty  Act  of  19U  took  efftet,  and  before  the 
Workmoi's  Compensation  Act  of  1918  (St 
1918,  p.  279),  was  In  force.  The  act  of  19U 
provides  that,  in  any  action  by  an  employ^ 
against,  an  employer  for  damages  from  an 
Injury  caused  by  the  employer's  n^lect,  "It 
shall  not  be  a  defense:  (1)  That  the  em- 
ploye either  expressly  or  impliedly  assumed 
the  risk  of  the '  hazard  complained  of." 
Stats.  1011,  p.  790.  The  respondent  argues 
that  the  only  effect  of  the  notice  as  evidence 
was  to  show  that  the  plaintiff  had  assumed 
the  risks  incident  to  his  employment,  and 
that,  as  the  above  statute  abolishes  that  de- 
fense, tbe  notice  was  immaterial  to  tbe  casew 
The  court  below  apparently  based  its  ruling 
upon  that  theory.  It  Is  obvious  that  the 
abolition  of  the  defense  of  assumption  of 
risk  does  not  destroy  the  defense  of  contrib- 
ntory  negligence.  The  act  of  1911  itself  rec- 
ognizes this  tB.et  The  notice  was  offered  as 
evidence  of  contributory  negligence  hj  plain- 
tiff, and  It  had  a  direct  tendency  to  prove 
sudi  negligence,  If,  as  the  Jury  mi|^  have 
Inferred,  tbe  plaintiff  was  aware  ot  Its  con- 
tents. If  the  employ^  is  ordered  to  examine 
a  tool  for  defects,  and  mpott  the  same^  if 
any,  before  using  It  and,  falling  to  do  so^ 
he  Is  Injured  from  a  defect  which  an  ordi- 
narily careful  examination  would  have  die- 
closed  to  him,  it  Is  obvious  that  the  order 
made  It  his  duty  to  make  the  examination, 
that  his  failure  to  obey  would  be  a  n^lect 
of  tbat  duty,  and  that  this  neglect  would  be 
a  contributing  cause  of  his  injury.  lilke- 
ytiae.  If  he  is  ordered  not  to  shift  tbe  belt 
wblle  the  Rafting  Is  In  motion,  and  never- 
theless does  so,  and  Is  Injured  thereby.  It 
msy  be  true  that  he  assumes  the  rlak  of  In- 
jury from  so  doing,  but  the  same  act  be 
would  be  guilty  of  ne^genca  contributlog  to 
his  tojory.  "Violation  1^  an  natfoy*  of  a 
rule  promulgated  by  his  eoployer  for  his 
protectloa  is  an  act  ttf  negligence  per  as,  and, 
when  It  contributes  to  his  own  injury,  pre- 
dudes  a  lecovoy."  Dallas  Goal  Oql  r.  Bo- 
tenberry,  8B  Ark.  240;  107  &  W.  807.  To  Ota 
same  ^ect  see  Shanny  v.  Androacoggln 
Mills,  00  He.  420;  Foley  v.  Bostoo.  etc,  Gk. 
198  Mass.  032, 84  M.  B.  840;  Hayaes  v.  Pm- 
field.  231  Pa.  329;  80  AtL  GOD;  Carlson  v. 
Marston,  08  Minn.  400,  71  N.  W.  888;  Aa- 
drews  v.  Valley  Ice  Ca,  107  CaL  21,  138 
Ptc  099;  Thompson  on  :Segllgenc<^  i  6395. 
The  doctrine  of  assumption  of  ride  means 
that  the  law  implies,  as  a  part  of  the  con- 
tract of  service  tbat  the  servant  agrees  to 


Digitized  by  Google 


CaL) 


VXILE  BTUHTEVANT 


OSS 


and  assumes  all  Uie  ordinary  risks  of  per- 
sonal Injury  Incident  to  the  business  and  not 
caused  by  the  direct  negligence  of  his  em- 
ployer. Beeson  t.  Oreen  Mountain,  etc.,  Co., 
67  Cal.  29.  If  a  serrant  goes  to  work  In  a 
place  which  he  knows  to  be  dangerous,  he 
assumes  the  risk  arising  from  such  known 
dangers.  So,  if  he  accepts  for  his  use  a 
tool  furnished  by  the  master,  knowing  it  to 
be  defective,  and  that  such  defect  makes  It 
dangerous,  he  assumes  the  risk  of  injury  that 
may  be  caused  to  him  therefrom.  This  doc- 
trine has  no  necessary  relati<HD  to  the  doc- 
trine of  contributory  negligence.  If  the  doc- 
trine of  assumption  of  risk  were  not  a  part 
of  the  law  of  master  and  servant,  as  it  hah 
not  been  since  the  act  of  1911,  the  law  of 
contributory  negligence  would  remain,  and 
if  the  servant  contributes  to  his  own  injury 
by  negligent  disregard  of  his  master's  or- 
ders^ given  to  blm  for  his  own  safety,  he 
cannot  recover,  notwithstanding  the  aboli- 
tion of  the  defense  of  assumption  of  risk. 

[12]  These  errors  were  not  trivial  or  un- 
important There  was  evidence  that,  while 
it  wa>  aafer  to  shift  the  belt  on  the  lower 
crais  by  means  of  a  tool  or  other  article,  It 
was  not  unusual  In  the  defendant's  machine 
shop  for  those  using  such  lathes  to  shift  the 
belt  below  by  striking  it  with  the  bore  hand. 
There  was  evidence  that  this  was  the  custom. 
This,  however,  does  not  of  necessity  estab- 
Uah  the  proposition  that  this  method  of  shift- 
ing the  bait  was  not  negligent  or  dangmns. 
It  inight  also  be  said  to  estaUial^the  proposi- 
ti<m'  that  the  employ^  of  Oie  defendant,  by 
constant  exposure  to  dangw,  had  grown  care- 
less of  tbdr  own  safety  against  soch  danger. 
It  was  for  the  Jury  to  determine  which  was 
the  correct  tbecuT*  And  in  any  event,  If  the 
defendant  bad  positively  forbidden  the  shift- 
ing of  the  belt  while  in  motion,  or  the  use 
of  a  defective  tool  without  examination  tor 
def^cta^  when  such  defects  were  easily  dls- 
cemible  with  ordinary  care,  the  act  of  the 
servant  In  doing  so  would  be  n^lgent,  and 
be  could  not  recover  for  the  consequent  In- 
jury if,  at  the  time  of  committing  the  act, 
he  knew  at  the  order  forbidding  him  to  do 
WO,  We  cannot  say  that  the  defoidant  did 
not  suffer  substantial  prejudice  from  these 
rulings.  The  Judgmmt  must  therefbre  be  re- 
versed. 

Numerous  objections  are  made  to  the  In- 
structions glven^  and  to  the  refusal  to  ^ve 
instructions  asked.  We  do  not  dean  It  neces- 
sary to  consldtt  these  objectltms.  For  the 
most  part  the  grounds  of  the  criticisms  are 
entirely  removed  by  other  parts  of  the  in- 
structions given,  which  complete  the  state- 
ment of  the  law  on  the  subject,  and  the  oth- 
ers are  not  of  sufficient  importance  to  Justify 
consideration.  The  instructions  upon  an- 
other trial  will  probably  not  follow  the  ex- 
act verbiage  of  those  given  by  the  court  up- 
on the  trial  below.  It  is  also  unnecessary  to 


consider  the  objection  that  Oie  evidence  does 
not  sustain  the  verdict 
The  Judgment  is  reversed. 

We  concur:  SZX>SS,  J.;  lAWIOB,  7. 


WEILB  T.  STURTBVANT,  Superior  Court 
Judge.    (8.  r.  8S83.) 

(Supreme  Court  of  CaUfomla.  Dec.  18,  1917.) 

1.  Costs  «s>277(1)— Stat  op  Pboobbmhos  — 
CoioioN  Law. 

Under  the  common  law,  a  court  of  general 
Jurisdiction  had  power  to  stay  proceeding's  upon 
a  second  action  or  a  retrial  ftdlowing  a  re- 
versal on  appeal,  where  the  costs  of  the  priot 
action  or  appeal  had  not  Iwen  paid,  on  tht 
ground  of  power  to  prevent  a  vezatious  multl- 
plidty  of  suits. 

2.  Costs  *»277(1)— Stay  of  PBOCBSDinofr— 

POWKB  OF  SWEXim  C01TSS<— DraCBBIXOH. 

Such  inherent  power  of  courts  of  common 
law  is  vested  in  the  superior  courts  of  the  state, 
the  superior  court  may  stny  a  retrial  follow- 
ing a  reversal  on  appeal  if  the  costs  of  the 
appeal  had  not  been  iMidj  and,  if  the  facts  diow 
<4>prea8ion  or  Iiardship  m  the  particular  ease, 
the  mere  nonpayment  of  eosta  not  conided 
with  other  drcumstances  not  bdns  a  cause  for 
a  stay,  but  such  power  should  he  exercised 
with  discretion. 

In  Bank.  Mandamus  by  C.  M.  WeUe 
against  Oeo.  A.  Sturtevant,  as  Judge  of  tite 
Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Fran- 
cisco. Application  denied. 

See,  also.  28  CaL  App.  676,  163  Pao.  960. 

Howard  Rarron,  ot  San  B^wkIscc^  for  ap- 
pellant Andros  &  HengsUsr,  of  San  Fran- 
cisco, for  re^tondent 

liAWLCnt,  J.  ^nifs  Is  a  iwoceedlng  for  a, 
writ  of  mandate  J.  lf«  Bromi,  Inc.,  a  cor- 
poration, bad  recovmd  a  Judgment  in  the 
superior  court  In  San  Francisco  against  W. 
P.  Fuller  ft  Co.  Thereafter,  on  api>eal,  the 
Judgment  was  reversed  and  a  new  trial  or- 
dered. Subsequently  J.  M.  Brown,  Inc.,  hav- 
ing been  adjudicated  a  bankrupt,  the  tmstee 
sold  the  chMs  In  scUon  wblcb  the  bsnk- 
mpt  bad  against  W.  P.  Fullor  ft  Ga  to  the 
petitioner,  who  thai  had  the  cause  set  tor 
a  retrial  in  the  court  below  In  the  d^tart- 
ment  presided  over  by  the  respwdent  Be- 
fore the  day  set  for  the  retrial,  W.  P.  Fuller 
ft  Ca  filed  Its  bill  of  costs  on  aiveal  and 
moved  to  stay  all  further  proceedings  In 
the  cause  until  such  costs  be  paid.  Tbbt  mo- 
tion was  granted  by  the  respondent,  who  al- 
so denied  petitioner's  motion  to  vacate  the 
order  staying  proceedings.  The  purpose  of 
this  proceeding  is  to  secure  a  writ  compel- 
ling the  respondent  to  proceed  with  the  re- 
trial of  the  causa 

[1,2]  Respondent's  contention,  in  answer 
to  the  alternative  writ  Issued  in  this  case, 
la  that  It  is  cme  ot  the  inherent  powers  of 
a  court  of  general  JnrlsdictUm  to  stay  pro- 
ceedings qpon  a  retrial  until  costs  of  appeal 
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hare  been  paid ;  the  exercise  of  audi  power 
to  be  within  the  Bonnd  discretion  of  the  trial 
court,  reviewable  only  for  abuse  of  such 
discretion.  The  drcumstances  surroimdiDg 
the  making  of  the  order  staying  proceedings 
are  not  before  as,  and  the  petitioner  does 
not  claim  that  if  the  power  contended  for 
does  exist  its  exercise  was  not  Justified  un- 
der the  facts  Id  this  case.  Petitioner's  right 
to  a  writ  of  mandate  rests  solely  on  the  de- 
termination of  the  qnestion  whether,  under 
any  conceivable  set  of  facts,  the  superior 
court,  before  which  a  case  is  pending  for 
retrial  after  a  Judgment  for  the  plaintiff  has 
been  reversed  on  appeal,  bag  the  power  to 
stay  such  retrial  until  the  costs  of  the  appeal 
have  been  paid.  If  in  any  case  such  a  stay 
can  be  ordered,  If  such  power  Is  vested  In 
the  superior  court,  then  its  exercise  in  this 
instance  must  be  deemed  proper.  The  sub- 
ject here  involved  Is  a  matter  of  first  im- 
pression In  this  state.  It  Is  nowhere  touch- 
ed upon  In  the  statutes  or  decisions.  We 
must  therefore  look  to  the  practice  at  com- 
mon law.  If  the  power  to  stay  proceedings 
as  contended  for  by  respondent  was  inherent 
in  courts  at  common  law,  such  power  would 
still  be  vested  In  the  superior  courts  of  this 
state.  Pol.  Code,  |  4468;  Bums  v.  Superior 
Court,  140  Cal.  1,  4,  73  Pac.  597 ;  Lukens  v. 
Nye.  1S6  Cal.  408,  SOS,  106  Pac.  S93,  36  U 
B.  A.  (N.  S.)  244,  20  Ann.  Gas.  158 :  Ex  parte 
Karlson,  160  Cal.  378,  382,  117  Pac.  447,  Ann. 
Cas.  1912D,  1334.  In  the  common-law  courts 
of  England  It  was  the  general  practice  to 
stay  a  second  action  in  ejectment,  one  re- 
covery not  being  res  adjudlcata,  until  the 
costs  of  the  prior  action  had  been  paid.  This 
was  done  "as  a  measure  of  Just  protection 
to  the  party  who  was  thus  subjected  to  re- 
peated litigations  over  the  same  cause  of  ac- 
tion." Buckles  V.  M.  &  St.  P.  Ry.  Co., 
to.  C]  47  Fed.  424.  See,  also,  Henderson  v. 
Griffln.  6  Pet  151,  158,  8  U  Bd.  79 ;  11  Cyc. 
256.  In  time  the  same  practice  was  extend- 
ed to  all  classes  of  cases  where  the  second  ac- 
tion was  between  the  same  parties  and  In- 
volved the  same  subject-matter,  the  theory 
being  that  the  court  has  inherent  power  to 
prevent  a  vexatious  multiplication  of  suits. 
The  rule  Is  stated  and  the  reasons  for  It 
are  well  summarized  in  Gerety  v.  Beading, 
9  PhlU.  (Pa.)  153;  the  court  saying: 

"The  practice  of  courts  in  staying  proceed- 
iogB  in  a  second  action  for  the  tame  cause  be< 
tween  the  same  parties,  where  the  plaintiff  has 
failed  in  his  first  suit,  until  he  shall  have  paid 
the  costs  of  that  suit.  Is  a  very  beneficial  one, 
and  too  well  settled  to  admit  of  any  doubt.  It 
la  founded  upon  the  necessary  control  which 
courts  of  justice  have  over  tbeir  own  proceed- 
ioRs,  and  their  duty  to  prevent  tbem  from  being 
made  the  means  of  oppression  and  vexation. 
S  WUboh.  149;  2  Wm.  Bl.  741;  1  Tldd'a  Pr.  94; 
2  T.  R.  601,  n;  Beames  on  Costs,  209.  It  is  a 
practice  which,  as  has  been  well  said,  is  con- 
venient and  just  In  all  the  aspects  in  which  it 
can  be  viewed.  Whatever  may  have  been  its 
origin.  It  is  not  oonOaed  to  actions  of  eject- 
ment, but  applies  equally  to  all  forma  of  action. 
Nor  is  it  confined  to  casea  In  which  there  has 
been  a  trial  on  the  merits.    It  is  applicable 
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also  to  eases  of  nonsaltB  (Nevitt  t.  Lade,  8 
Doug.  386);  and  to  cases  of  dlscontinuftnce. 
non  pros.,  and  judgment  on  demurrer.  Neither 
will  a  slight  variation  in  the  names  of  the  par- 
ties make  aas  difference  (Lampley  v.  Sands,  1 
Tidd's  Pr.  6^),  or  the  fact  that  the  first  action 
was  in  another  court.** 

Up<Hi  the  same  tbeory  It  bas  been  beld 
that  a  similar  power  edsts  in  the  case  of 
a  retrial  following  a  reversal  on  appeal 
where  the  costs  of  appeal  have  not  been 
paid.  Such  a  stay  was  ordered  In  Jackscm 
V.  Sehauber,  4  Wend.  (N.  Y.)  216.  Other 
Jurisdictions  have  also  affirmed  the  discre- 
tionary power  of  trial  courts  to  stay  a  re- 
trial until  payment  of  costs  on  Ri^eaL 
Clark  V.  Bay  Circuit  Judge,  154  Midi.  4SS. 
117  N.  W.  lOfil ;  Mcintosh  t.  Hoben,  11  Wis. 
400;  Felt  T.  Amidon.  48  Wis.  66,  3  K  W. 
825.  In  these  cases  the  decision  was  pat 
upon  the  same  grounds  aa  Qiose  stated  In 
Gerety  T.  Beadliv,  supra,  as  grounds  for 
staying  a  new  action  for  the  same  relltf. 
In  only  one  state  where  the  matter  has  been 
before  the  court  for  decision  has  the  power 
here  contended  for  by  respondent  been  de- 
nied. In  Ex  parte  Matttiews,  145  Ala.  (KKS, 
40  South.  78,  relied  upon  by  petitioner,  the 
court  recognizes  and  sanctions  the  practice  of 
staying  a  second  action  until  costs  of  the 
first  have  been  paid,  citing  Alabama  cases 
where  this  was  done.  The  opinion  farther 
admits  that: 

"The  mala  theory  upon  which  the  courts  ex- 
erdae  this  right  of  staying  the  proceedings  until 
the  costs  have  hevn  paid  is  founded  upon  the 
necessary  control  which  courts  bare  over  their 
own  proceedings,  and  their  duty  to  prevent 
tbem  being  made  the  means  of  oppreasion  and 
vexation,"  and  tbat  "the  rule  Is  well  established 
that  the  proceedings  In  the  second  suit  wfll  b« 
stayed  until  the  costs  in.  the  prior  case  have 
been  paid." 

Bnt  the  court  can  "see  no  good  reason  tor 
extending  the  rule  of  staylog  proceedings," 
on  the  ground  that  a  retrial  is  not  like  a  sec- 
ond action,  and  would  not  be  oppressive  or 
vexations  or  encourage  a  multiplication  of 
suits.  In  ftict,  however,  there  is  no  real 
difference  between  a  second  action  and  a 
retrial  In  this  particular.  Klther.case  wlU 
depend  on  the  circumstances.  Many  In- 
stances may  be  imagined  where  to  proceed 
with  the  retrial  after  a  reversal  would  be 
Just  as  oppressive  and  vexatious  as  to  brteg 
a  second  action.  If  such  hardship  is  appar- 
ent in  such  a  case,  then  we  have  as  strong 
reason  for  a  stay  of  proceedings  as  could 
be  advanced  for  the  stay  of  proceedings  in 
a  second  action  for  the  same  cause.  This 
does  not  mean  that  such  a  stay  must  be  bad 
or  even  may  be  had  In  every  case  where  the 
costs  of  appeal  have  not  been  paid.  There 
must  be  facts  showing  oppression  or  hard- 
ship, although  what  snch  facts  are  must  be 
determined  in  the  particular  case.  Mere 
nonpaymrat  of  costs,  not  Coupled  with  any 
other  drcumstances,  would  not  be  cause  for 
a  stay.  Felt  v.  Amidon,  supra.  The  dis- 
cretion vested  In  the  court  "should  be  ex- 
ercised cantlouBly,  ex  nquo  et  bono,  emploj- 
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Ing  or  decIlnlDg  the  power  as  tlie  right  and 
justice  of  the  lurtlcalar  case  may  seem  to 
require."  Buckles  v.  a,  M.  &  SL  P.  Ry.  Co., 
supra.  Thus  properly  guarded  against  abase, 
the  power  to  stay  proceedings  la  a  most 
useful  one  to  prevent  the  hardship  to  whldi 
the  unlimited  right  of  suit  sometimes  leads. 

Aj9  already  stated,  we  have  in  the  case  at 
bar  no  facts  before  us  from  which  the  pro- 
priety of  the  respondent's  order  can  be  de- 
termined. It  must  therefore  be  assumed 
that  the  discretion  was  properly  exercised. 

The  conclusion  reached  makes  It  unneces- 
sary to  pass  upon  the  poiut  that  the  peti- 
tion is  barred  by  laches. 

The  application  tor  a  writ  of  mandate  la 
denied. 

We  concur:  ANGELLOTTTI,  O.  J, ;  SHAW, 
J.;   SLOSS,  J.:   HENSHAW,  X 


GB08SBTTI  v.  SWEASET  «t  aL 
(S.  F.  7657.) 
(Supreme  Court  of  California.   Dec  18,  1917. 

Rehearing  Denied  Jan.  17,  1918.) 
L  Pleading  »aaOfi7)— CowcLTreioK— Nequ- 

OENCE. 

It  is  neoesaary  only  to  allege  negligence  by 
general  arerment  that  defendant  did  the  partic- 
ular act  which  resulted  In  damage  to  plaintlfl. 
2.  Btbekt  Rahjwads  4=»114(S)— OpESATion— 
iHJVun  TO  Pisaons  —  NsouaaiioB  —  Eti- 

DBHCK. 

Evidence  held-  to  sostain  finding  of  n^ligence 
of  motorman  in  diarge  of  car  which  struck  a 
■arrey,  Injuring  plaintilL 

8.  Btzdbncb  «a»589— ExFEBt  TtenmoNT  — 
AjnciaaiBiuTT. 
If  otormen  skilled  In  Oie  operaticoi  of  street 
cars  and  the  application  of  brakes  may  testify 
as  experts  regarding  the  adequacy  of  a  brake. 

4.  WiTNESSKS  ^268(3)— CteOBS-EXAiniTATION 

— Pbopbdctt. 
In  an  action  for  personal  injuries  when 
street  car  struck  the  surrey  in  wtuch  plaintiff 
was  riding,  where  a  witness  had  teatined  that 
another  witness  bad  said  that  he  wonld  "bawl 
the  company  out"  whm  he  got  on  the  witness 
stand,  it  was  pn^er  on .  cross-examination  to 
ask  iiim  whether  the  other  witness  had  said 
he  would  tell  the  condition  of  the  ears,  and  In 
that  manner  bawl  them  out. 
6.  Appeal  and  Ebbob  e=»1060(l)— HABKLEas 

Bbbob— CoNnuoT  or  CoonssL. 
Alleged  misc(»duct  of  eouns^  in  referring 
to  a  witness  as  the  <nie  who  would  not  accept  a 
subjwena  was  not  injurious  where  the  witness 
later  admitted  under  oath  that  he  had  twice  re- 
fused to  accept  a  subpoena  from  a  brother  of  the 
plaintHt 

6.  Appeal  and  Ebbob  «S31060(D— Habuuess 
Ebbob— ABotruENT  or  Couhbel. 

In  action  for  injuries  when  street  car  struck 
surrey  in  which  plaintiff  was  riding,  the  state- 
ment m  argument -that  the  brakes  were  criminal- 
ly insufficient,  even  U  not  justified  by  the  evi- 
dence, was  not  of  sufficient  importance  to  require 
reversal,  since  the  jurors  knew  that  they  were 
not  trying  any  one  for  a  crime. 

7.  Appeal  and  Bbbob  •aB216(l>— Pbebbbva- 
noN  or  Gbodnds  or  Review— Miscondttct 

OF  COUNSEI,. 
In  the  absence  of  request  for  Instruction  to 
disregard  alleged  misconduct  of  counsel,  the  ap- 
pellant cannot  complain  of  such  misconduct. 


a  Stbect  Baelboads  «=»113  (SV- Pzbsonal 
iNfuBBS— Evidbnoe— Stebet  Cab  Bbakeb. 
In  action  for  injuries  when  a  street  car 
struck  a  surrey  in  which  plaintlfC  was  riding, 
it  was  not  error  to  admit  evidence  of  the  faulty 
condition  of  ttie  brakes  on  the  car  by  showing 
the  condition  before  and  after  the  accident  by 
testimony  by  those  who  operated  the  brakes. 

9.  Evidence  «=»6Ei8(l)— Expebts— Cboss-Ex- 

AUINATION. 

In  an  action  for  injuries  when  a  street  car 
struck  a  surrey  in  which  plaintiff  was  riding, 
where  plaintiff  alleged  that  the  brakes  were  in 
a  defective  condition,  it  was  proper  on  cross- 
examination  to  aric  an  expert  testifying  as  to 
defendant's  custom  regarding  replacing  brake 
shoes,  whether  defoidant  had  not  used  brake 
shoes  for  so  long  a  time  that  they  wore  thin, 
broke  off,  and  dropped  upon  the  streets. 

10.  Etidenob  «sg»G68(D— Bxpnra-CBoaa-Jitt- 

AHJNATION. 

In  action  for  injuEtes  when  struck  by  a  street 
car,  where  plaintiff  alleged  that  the  brakes  werr 
defective,  and  a  witness  was  testifying  as  an  ex- 
pert regarding  the  life  of  brake  shoes,  it  was 
propw  f<»  plaintiff  to  cross-examine  him  with 
reference  to  diffmnt  ants  ti  sboea  and  thdr 
capadtlas  tot  wear. 

Department  2.  A[^)eal  from  Snperlor 
Court,  Humboldt  Oonnty;  Geo.  D.  Murray, 
Judge. 

Action  by  Valentine  Oroosettl  against 
RldiaM  Sweaa^  and  the  Humboldt  Trai^t 
Company.  There  was  a  nonsuit  as  to 
Sweasey,  and  a  JoUgment  for  plaintlfF,  and 
order  denying  motion  for  new  trial  against 
the  other  defendant,  and  the  Transit  Com- 
pany appeals.  Affirmed. 

Coonan  &  Kehoe,  of  Sureka,  for  appellant 
Pierce  H.  Ryan^  of  Eureka,  for  re^iondent. 


MELTIN,  J.  raw  Humboldt  a^aaalt  Com- 
pany wpealB  from  a  Judgment  against  It 
in  a  suit  lor  'damagee  ftir  personal  Injuries 
and  finm  tlie  order  denying  Its  motion  tvi 
a  new  trlaL  Ibe  acddoit  vas  due  to  the 
coming  together  la  violent  contact  of  one  of 
the  transit  cwnpany*8  electric  atreet  cars  and 
a  carriage  of  the  "Bnircy"  type  bdonglng. 
to  Rldiard  Sweaa^,  the  owner  of  a  livery 
BtaUe.  Plaintiff  was  a  passenger  in  the 
surrey.  Sweasey  was  piade  a  defendant,  but 
a  nonsuit  as  to  him  was  granted  by  the  conrL 

[1]  Appellant  demurred  upon  various 
grounds  to  each  of  the  six  causes  of  action 
pleaded.  The  first  two  causes  of  action 
enlarged  negligence  in  the  (qperallon  of  the 
car  In  that  it  did  "crash  and  run  Into  the 
said  suR^,  thereby  OTertumlng  saU  surrey 
and  causing  plaintlfl  to  be  ttirown  violently 
upon  the  ground,"  etc.  The  first  two  causes 
diCTer  subtly  as  to  their  all^tiona  regard- 
Ing  the  exact  means  by  whidi  plaintiff  met 
his  injuries,  whether  by  bebv  strudi  by  the 
car  or  run  ot^  by  the  surrey  after  being 
thrown  from  that  reiilde.  mtbout  consider- 
ing all  of  appellant'a  crltidama  of  these 
connts  It  is  suffldrat  to  call  attentloD  to  the 
rule,  frequently  annonnccid  by  this  court,  that 


4t=»For  otlwr  cssss  ass  sams  topic  and  KST-NUUBBR  In  all  Kqr.Mumbered  Dlgeats  and  ladsxM 


Digitized  by 


Google 


CSS 


160  PACIFIC  BEP0BTE3 


(Cal. 


It  Is  necessary  only  to  allege!  negligence 
general  aTerment  that  defendant  did  the  par- 
ticular act  which  resulted  In  the  damage 
to  plaintiff.  Bathbnn  v.  White,  157  Cal.  254, 
107  I^c.  S09 ;  Smith  t.  Buttner,  90  Cal.  99, 
27  Pac:  29.  And  the  matter  of  pleading  be- 
comes unimportant  when  a  case  Is  fairly 
tried,  as  this  one  apparently  was,  upon  the 
merits  an'd  under  circumstances  which  In- 
dicate that  nothing  in  the  pleadings  mis- 
led awrellant  to  Its  injury.  Stein  t.  United 
Railroads  of  San  Prandaco,  159  Cal.  368,  113 
Pac.  663;  Bank  of  Lemoore  v.  Fulgham,  151 
Cai.  234,  90  Pac  936;  Dow  v.  City  of  Oro- 
vllle,  22  CaL  App.  216.  134  Paa  197;  Ingalls 
r.  Monte  Crlsto  Oil  A  Development  Co.,  107 
Pac.  857. 

The  third  cause  at  action  charged  that 
on  the  day  upon  which  the  accident  occurred 
the  api>ellant  carelessly  dniltted  to  provide 
its  car  with  any  safe  and  suitable  brake,  but 
that  it— 

"was  provided  with  a  brake  known  as  a  lever 
brake,  operated  by  means  of  a  hand  lever,  and 
with  no  other  means  or  brake  or  appliance  to 
■top  the  same ;  that  *  *  *  said  lever  brake 
was  and  is  unsuitable  and  insufficient  for  the 
purpose  of  stopping  said  car  promptly  and  read- 
ily, and  was  on  eald  day  in  a  defective  and  un- 
safe condition  in  this,  that  the  same  was  so 
worn  in  its  parts  and  so  defective  that  motion 
was  lost  in  the  operation  thereof,  so  that  thQ 
brake  blocks  could  not  be  readily  and  promptly 
applied  to  the  wheels  of  said  car,  and  that  said 
brake  was  weakened,  unserviceable,  and  inade- 
quate, thereby  rendering  it  impossible  to  stop 
said  car  promptly  and  readily  by  means  there- 
of, all  of  which  defendant  then  and  there  knew, 
or  by  the  exerdse  of  ordinary  oare  might  have 
known." 

Appellant's  demnrrer  waa  based  npon  the 
BPedflcatlon  that  this  count  craitalns  two  caus- 
es of  action  not  separately  stat^  At  the 
trial,  faowerer,  it  was  stipulated  that  plaintiff 
did  not  contend  that  a  hand  lever  brake  as 
such  was  nnsnltabie,  but  the  complaint  was 
directed  to  the  condition  of  tbe  brake  upon  the 
car  at  the  time  of  the  Injury.  Therefore  ap- 
pellant's objection  to  the  third  count  is  an- 
swered by  the  authorities  last  dted.  The  ob- 
jections to  the  A>urQi  cause  of  action  in 
which  the  alleged  lnadequB(7  of  the  brake 
la  also  set  forth  may  be  In  like  manner  dis- 
posed of.  The  other  two  causes  of  action 
so  far  as  they  apply  to  this  appealing  de- 
fendant sufficiently  all^  negligent  failure 
on  the  part  of  the  motorman  to  stop  the 
car  after  he  saw  that  the  carriage  In  which 
plaintiff  was  a  passenger  was  too  near 
the  trat^  to  admit  of  the  passage  of  the  car 
without  striking  the  other  vehicle.  The  ap- 
pellant was  not  injured  by  the  ruling  on  the 
demurrers. 

TbB  evidence  shows  that  the  car  and  the 
surrey  were  proceeding  In  the  same  direc- 
tion 031  a  public  street  in  the  city  of  Ihir^a. 
Hhe  rails  of  appeUant's  tradi  are  to  the  west 
of  the  center  of  said  street,  and  otlier  vehi- 
cles trav^  customarily  a  saffldent  distance 
to  the  eastward  on  a  weU-d^ned  roadway 
to  permit  the  electric  can  to  pass  without 


danger  of  BtriUng  them.  Sweasey's  sorr^ 
was  behind  a  slow  moving  motor  trudc  near 
the  mfddle  of  the  road,  nie  driver  turned  his 
hotses  toward  the  tndt  in  an  effort  to  pass 
the  motor  tnuik.  He  whipped  the  anlniala, 
and  one  of  them  became  frlf^tened  and 
pranced.  He  made  efforts  to  pass  the  motor 
truck  two  or  three  times,  an'd  then  a  colli- 
sion between  the  car  and  the  surrey  took 
place.  There  Is  a  c<mfllct  of  testimony  regard- 
ing the  manner  of  the  contact,  the  motorman 
saying  that  the  frightened  horses  tipped  the 
surrey  against  the  car  and  then  ran  for  srane 
distance,  drawing  both  the  car  and  the 
surrey,  because  the  latter  had  becvine  en- 
tangled in  the  timbers  of  the  open  part  of 
the  car ;  and  other  witnesses  testifying  that 
the  car  struck  the  surrey  wltti  such  ftnroe 
as  to  overturn  it,  spill  the  passengers,  and 
push  the  vehicle  and  horses  along  the  track 
for  a'  number  of  yards.  ThB  story  of  the 
accident  as  related'  by  the  motorman  fully 
supported  the  theoiy  that  he  saw  the  im- 
minence of  a  collision  because  the  surr^ 
was  too  near  the  tra(^  to  permit  the  car 
to  pass  without  Impact  with  it;  that  he  ap- 
plied the  brakes;  that  ^they  proved  utterly 
Inadequate ;  and  that  If  they  had  been  suit- 
able and  proper  brakes  he  could  have  accom- 
plished his  purpose..  There  was  abundant 
evidence  to  Justly  respondent's  theory  that 
the  car  struck  the  surrey  from  behind;  and 
there  is  support  for  the  conclusion  that  the 
motorman  saw  the  danger;  that  the  driver 
of  the  surrey  did  not  see  It;  and  that  the 
motorman  was  prevented  from  averting  the 
collision  by  reason  of  the  Inadequate  brakes. 

[2]  It  is  appellant's  contention  that  re- 
stwndent  placed  entire  reliance  npon  the 
alleged  insufficiency  of  the  brakes,  making 
no  effort  to  show  negligence  on  the  part  of 
the  motorman,  who  testified  on  behalf  of  the 
plaintiff.  There  was  evidence,  however,  to 
sustain  an  Implied  finding  of  negligence  on 
the  part  of  the  motorman.  For  example, 
witness  Porter  testified  that  the  surrey  could 
be  seen  in  dangerous  proximity  to  the  track 
when  the  car  was  600  or  700  feet  distant 
from  it;  that  when  almost  that  far  away 
the  car  was  running  at  a  rate  of  about  20 
miles  an  hour;  and  that  the  street  was 
congested  with  vehicles.  As  was  safd  In 
O'Connor  v.  United  Railroads,  168  Gal.  43-47, 
141  Pac.  809,  811,  by  Mr.  Justice  Lorlgan  In 
delivering  the  opinion  of  the  court: 

"It  must  be  apparent  that  in  operating  a 
street  car  over  a  public  street  a  motorman  can- 
not under  ordinary  circumstances  run  down  a 
vehicle  proceeding  in  the  same  directim  witlront 
having  been  negligent  in  the  operation  of  his  car. 
The  mere  fact  that  he  does  ao  furnishes  cogent 
evidence  of  negligence  which  is  rarely  capable  of 
explanation.  Richmond  Traction  Co.  v.  Clarke, 
101  Va.  383  (43  S.  B.  618) ;  Vincent  v.  Norton, 
etc..  By.  Co..  180  Mass.  101  (61  N.  E.  822J; 
Thompson  on  Negligence,  1 1404." 

The  failure  ct  the  brakes  to  perform  th^ 
proper  function  was  described  by  the  motors 
man.  Appellant  insists  that  he  was  Impeacih- 
ed  by  competent  evidence  and  contradicted  by 
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otber  witnesses.  But  we  may  Dot  wel|^  tbe 
evidence  as  the  Jury  might  weigh  It  In  reach- 
ing a  verdict  and  as  the  trial  court  In  pass- 
ing upon  a  motion  for  a  new  trial.  There- 
fore the  discussion  of  the  credibility  of  this 
witness  has  no  place  In  the  briefs.  He  testi- 
fied in  part  as  follows: 

"When  I  noticed  the  buggy  pulling  down  to- 
wards tbe  track,  at  that  time  I  could  have  pass- 
ed it  all  rigiit  I  noticed  wbeo  1  got  witbin 
100  feet  tbat  I  could  not  pass  it  *  *  *  Q. 
When  yon  saw  the  carriage  driving  from  the 
highway  down  towards  the  railroad  tra(^,  what 
did  you  do?  A.  I  started  to  throw  on  my  bralce. 
*  *  *  I  pulled  the  brake  as  far  back  as  I 
could,  way  down  like  that  (ahowB),  and  I  kept 
that  up  until  I  got  witbin  SO  feet  of  the  surrey, 
and  then  wben  the  brakes  would  not  stop  it  I 
started  to  apply  Oit  reverse,  release  the  brake, 
and  threw  on  the  reverse;  I  tried  throwing 
tbe  power  off  tbe  car,  all  the  time,  and  tlw  re- 
verse would  not  bold  it.  <^  Would  tbe  hnJM 
hold  it?  A.  No,  sir." 

He  further  teatifled  tbat  tbe  switch  blew 
out,  and  therefore  tbe  rererae  did  not  oper^ 
ate ;  In  other  words,  that  both  brakes  and 
reverse  were  used  without  appreciable  ef- 
fect There  was  other  testimony  that  tbe 
teakeq,  partly  from  structural  faults  and 
partly  from  the  condition  of  tlte  brake  shoes, 
were  not  in  proper  condition. 

£1]  Both  the  motorman  who  had  <diarse  of 
the  car  which  was  In  colUslcm  with  flie  sur- 
rey and  another  motorman  named  Heunlnger 
testified  as  experts  regarding  the  Inadequacy 
of  tbe  brake.  Attack  Is  made  upon  their 
testimony  on  the  ground  that  ttie  matters 
about  which  they  spoke  were  not  subjects  of 
expert  testimony,  and  In  this  behalf  appel- 
lant cites  such  cases  as  Saivenfleld  t.  Main, 
81  GaL  48-SO,  27  Pac.  S90,  KanffUian  r.  Hal- 
er,  91  OaL  26&-281,  29  Pac.  481,  lA  L.  B.  A. 
124,  Parkin  t.  Urayson  Owen  Ca,  167  Oal 
41-43,  106  Pac  210,  and  Lawyer  t.  Los  An- 
geles Padfle  Ca,  161  CaL  5S-S9,  118  Pac. 
237.  TTndonbtedlr  the  courts  do  not  permit 
the  Introductlott,  under  tbe^'gnlse  of  expert 
evidence,  of  opinions  upon  matters  not  prop- 
erly tbe  subjects  of  explanation  by  persons 
of  special  skUL  But  the  (n-dlnary  dtlaen 
does  not  know  anyOilng  about  the  structure 
or  operation  of  brakes  on  electric  cars.  Moi 
skilled  in  the  (^wratlon  of  cars  may  be  ex- 
amined upon  eoCh  matters.  For  example,  a 
witness  properly  qualified  may  testify  re* 
garding  tbe  distance  within  which  a  car  go- 
ing at  a  c^ven  speed  may  wtth  proper  care 
be  st<Q)ped.  Howland  v.  Oakland  Consoli- 
dated Street  Railway  Co.,  110  OaL  OlS,  at 
page  &22,  42  Pac.  at  pages  988,  966,  of  tbat 
report  the  court  used  this  language,  which  is 
peculiarly  applicable  to  tbe  cas^  at  bar  and 
the  testimony  to  which  appellant  objected : 

"The  manner  of  running  electric  cars,  their 
rate  of  speed,  and  the  fa<^ity  with  which  they 
can  be  stopped  or  handled,  is  not  a  matter  of 
such  common  knowledge  that  the  jnry  could 
Jndge  as  intelligently  as  one  ddUed  in  thdr  cse." 

Tbe  same  principle  has  been  frequoitly 
stated  as  we  might  show  1^  citation  of  nn- 
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merous  authorities.  It  Is  sufficient  to  refer 
further  to  the  recent  case  of  Vallejo  4  North- 
ern E.  R.  Co.  V.  Reed  Orchard  Co.,  169  Cal. 
515-570,  117  Pac.  238,  and  the  caaes  dted 
therein  upon  this  subject 

Appellant  calls  attention  to  several  In- 
stances of  alleged  misconduct  of  counsel  for 
respondent.  Counsel  referred  to  one  of  ap- 
pellant's witnesses  as  "the  same  man  who 
refused  to  answer  a  subpoena  In  this  case." 
In  argument  to  the  Jury  counsel  said  that 
plaintiff  claimed  that  the  brake  was  "crimi- 
nally" insofflclent  Again,  In  commenting 
upon  the  offered  proof  tbat  cars  must  be 
run  at  certain  speed  to  maintain  a  proper 
schedule,  he  said: 

"If  the  cars  would  have  to  run  over  people 
to  keep  their  schedule,  they  had  better  oreak 
their  schedule  fireL"  « 

When  appellant's  counsel  su^ested  to  one 
of  the  witnesses  tbat  he  measure  the  surrey 
respondent's  counsel  said  he  didn't  think 
there  was  very  much  of  it  left — that  it  was 
"pretty  badly  demolished."  The  remark  was 
withdrawn.  Witness  Morgan  testified  for 
the  defense  that  witness  Brown  had  said  he 
would  "bawl  that  company  out,  good  and 
proper,"  when  he  should  get  on  the  witness 
stand.  On  cross-examination  these  questions, 
the  asking  of  which  Is  assigned  as  miscon- 
duct, were  propounded  to  bim: 

"Did  he  state  to  you  that  he  would  tell  In  a 
court  of  Justice  the  condition  in  which  they  kept 
and  maintained  their  cars  on  the  streets  of  this 
city,  and  in  that  manner  bawl  them  out,  did  he? 
•  •  •  Did  not  be  tell  you  that  did  not  you 
and  he  discuss  at  that  tune,  Mr.  Morgan,  and 
did  not  you  agree  with  higi  that  the  brakes 
on  the  cars  of  the  Humboldt  Transit  Company 
were  in  a  deplorable  condition,  and  did  he  say 
further  to  ^ou  that  he  was  going  to  testify  to  the 
fact  and  m  that  manner  bawl  out  the  com- 
pany?" 

[4-7]  None  of  these  alleged  Instsnfm  of 
misconduct  amounted  to  error  which  would 
justify  a  reversal.  The  questions  propound- 
ed to  the  witness,  who  had  testified  regard- 
ing down's  alleged  slangy  threat  were  en- 
tlrely  proper  croes-ezamlnation.  The  remark 
about  the  refoaal  of  a  witness  to  answer  a 
snbpfBDa  was  not  Injnrloaa  to  appeUant  be- 
cause the  witness  later  admitted  under  oath 
that  be  bad  twice  refused  to  accept  a  sub- 
poena  from  a  brother  of  the  plaintiff.  The 
statement  In  argument  that  the  brakes  were 
"criminally"  insofflclent  while  possibly  not 
JustUled  by  the  evldenoe,  was  not  ot  suffi- 
cient importance  to  require  a  reversal  of  tbe 
Judgment  The  Jurors  knew  that  they  were 
not  trying  any  one  for  a  crime.  It  may  be 
legitimate  argument  to  call  a  Jury's  atten- 
tion to  the  fact  that  very  gross  negligence 
may  take  the  place  of  specific  Intent  In  a 
prosecution  for  certain  crimes.  Tbe  term 
"criminal  negligence"  Is  used  to  designate 
that  sort  of  negligrace.  Pea  Code,  g  20. 
Counsel  was  merely  telling  the  Jury  that  the 
negligence  which  be  believed  be  had  proven 
was  of  the  sort  tbat  would  have  Justified  a 
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conviction  of  the  guilty  person  If  death  had 
resulted  to  a  victim  of  the  acddenL  No 
person  hearing  him  could  have  understood 
that  he  was  accusing  the  defendant  corpora- 
tion of  crime.  Without  further  discussion  It 
Is  sufficient  to  say  that  In  ,our  opinion  no 
harm  resulted  from  the  other  instances  of 
alleged  misconduct.  There  was  no  request 
that  the  court  instruct  the  Jury  to  disregard 
the  supposed  misconduct  Therefore  appel- 
lant Is  not  now  in  a  position  effectively  to 
complain  regarding  it  People  v.  Shears,  133 
Cal.  154-159,  65  Pac.  295;  People  v.  Man- 
cuso,  23  Cal.  App.  146,  137  Pac.  278 ;  People 
V.  Wing,  23  Cal.  App.  53, 13T  Pac.  4& 

[1]  There  was  no  error  In  admitting  evi- 
dence of  the  faulty  condition  of  the  brakes 
on  the  car  which  was  In  the  collision.  The 
condition  before  and  after  the  accldeot  was 
sought  to  be  established  by  testimony  of 
those  who  had  operated  the  brakes.  This 
was  proper.  Craven  v.  Central  Padflc  R  B. 
Co.,  72  Cal.  846,  13  Pac.  878;  Dyas  v.  South- 
ern Padllc  Co.,  140  Cal.  296-804,  73  Pac. 
072;  Dow  V.  Sunset  Telephone  &  Telegraph 
Co.,  167  Cal.  1^-188,  106  Pao.  687;  Brunger 
V.  Pioneer  Roll  Paper  Co.,  6  CaL  App.  €81- 
693,  92  Pac.  1043. 

[I]  One  of  appellant's  witnesses  testified  as 
an  expert  generally  with  reference  to  brakes 
and  particularly  with  regard  to  appellant's 
custom  regarding  inspection  and  replacing 
of  worn  brake  shoes.  He  was  asked  on 
cross-examination  if  he  bad  not  known  of  the 
Hmnboldt  Transit  Company  using  brake 
shoes  on  their  cars  for  so  long  a  time  ttiat 
they  wore  tbtn  and  broke  off  and  dropped 
upon  the  streets  of  the  city.  This  was  per- 
fectly proper  cross-examination  entirely  Jus- 
tified by  the  genoal  character  of  the  exami- 
nation in  chief. 

[10]  The  same  witness  was  asked  on  cross* 
examination  about  the  relative  merits  of  cast- 
iron  brake  shoes  such  as  those  used  by  ap- 
pellant and  brake  shoes  faced  with  steel.  It 
Is  contended  that  this  evidence  was  not  with- 
in the  Issues  because  plaintiff  had  stipulated 
that  the  kind  of  brake  used  was  not  in  It- 
self  and  when  In  good  condition  an  Inade- 
quate appliance.  The  witness  was  testify- 
ing as  an  expert  re^rdlng  the  life  of  brake 
shoes  when  in  constant  use.  It  was  propa 
for  plaintiff  to  examine  him  with  reference 
to  dlfferoit  sorts  of  shoes  and  their  capaci- 
ties for  wear.  We  cannot  see  how  amiel- 
lant  was  Injared      such  croas-examlnatlon. 

We  have  examined  the  Instmctlons,  and 
find  that  the  Jury  was  fnUy  and  fiolrly  in- 
structed, and  that  appellant's  criticisms  of 
the  court's  action  in  refusing  certain  charges 
and  giving  others  are  wltbont  anbstantlal 
merit  No  othtf  alleged  errors  require  dis- 
cussion or  analysis; 

The  Judgment  and  ta&er  are  affirmed. 

We  concur:  aENSHAW,J.;  LORIGAN.J. 


HARRINGTON  v.  TAYLOR  et  tL  (two  cases). 
(S.  P.  7530,  8067.) 

(Supreme  Court  of  California.   Dec  18,  1917.) 

1.  ASSIGNICENTS  FOB  BBNEVIT  OF  CsEDrTOBS 
^Sll  —  GONSTBUOIUm  —  PO  WKBS  OF  TBUS- 
TEES. 

Where  fonr  brothers  owning  as  tenants  in 

common  made  a  trust  agreement  followed  by 
four  separate  troat  deeds,  each  setting  forth  a 
schedule  of  the  creditors  and  of  their  declared 
priority,  and  naming  liie  trustees  to  manage  the 
properties,  and  in  event  of  default  to  sell  them, 
divide  the  moneys,  and  pay  the  b^ance  to  the 
extinguishment  of  the  debts,  enjoliiing  the  trus- 
tees to  sell  the  propMty  In  L.  or  S.,  or  both,  bat 
to  BeU  that  in  L.  first,  the  net  ranainda  to  be 
divided  into  four  poroons,  and  out  of  the  four 
respective  resldaes  the  four  seta  of  trustees  to 
pay  off  each  Ita  set  of  lien  creditors  parties  to 
ita  trust  deeds,  respectivdy,  and  in  tiie'Oider  and 
rank  provided  for  in  said  trust  deed&  reraeetive- 
ly,  the  trnatees  were  not  on  sale  of  both  pro^ 
ertles  required  to  prorate  the  moneys  recdved, 
but  the  terms  of  the  trust  fairly  contemplated 
that  the  property  in  L.  should  be  sold  alone  if  it 
would  extinguish  the  Indebtedness,  and  that  the 
creditors  could  be  paid  in  full  from  the  proceeds 
thereof  in  the  order  of  priority  stated  In  the 
deeds,  though  some  of  them  had  no  M&om  od  the 
S.  property. 

2.  HABsaAuiTO  Assets  and  Seodbxtu 
1— Pbopsibit  or  Bbhbdt. 

The  right  to  marshal  is  a  mere  equity  whidi 
may  never  be  Invoked  when  its  operation  will 
accompliah  ineqai^,  and  can  only  become  a  vest- 
ed right  by  a  dne  dODand,  and  cannot  be  Invok^ 
long  after  sales  of  trust  property  and  disburse- 
ments of  the  money. 

Departmmt  2.  Appeal  txom  Smterlor 
Court,  City  and  County  of  San  Frandaoo; 
Charles  Monroe,  Judge. 

Action  by  Sarah  E.  Harrington  against 
Henry  W.  Taylor  and  others,  as  trustees  of 
Huff  Trusts  Nos.  3  and  4.  Judgment  for 
plaintiff,  and  defendants  appealed,  and  mov- 
ed for  new  trial,  which  was  granted,  and  from 
the  order  granting  new  trial,  plalntUf  appeala 
The  appeals  were  heard  tc^ther.  Jadff- 
ment  reversed,  and  order  granting  new  trial 
affirmed. 

H.  M.  Anth(my,  of  San  Francteco,  tor  aivel- 
lants.  Charles  F.  Hanlon,  of  San  Francisco, 
for  respondents.  Edward  Lande^  of  San 
Francisco,  amicus  curiae. 

HENSHAW,  J.  Plaintiff  bnonght  her  ac- 
tion against  defendants  as  tmstees.  alleging 
that  the  trustees,  wltbont  right,  had  refus- 
ed to  pay  ber  mmeyt  dne  her  and  In  Uwlr 
possession  as  trustees,  and  demanded  Judg* 
mmt  ftccordlngly.  Km  leoorared,  and  the 
trustees  appealed.  They  moved  for  a  new 
trial,  which  was  granted,  and  from  the  or- 
der BO  doing  plaintiff  has  appealed,  niese 
cross-appeals  may  wltti  adTantage  be  ctnuAd- 
ered  together. 

Four  brothezB  Huff  owned  as  toiants  In 
oMnmon  land  In  the  dty  of  lios  Angeles  and 
land  In  the  city  and  county  ot  San  Frandsco. 
They  were  In  debt  to  numbers  of  pmoaB. 
While  some  of  these  persons  w»e  the  credl- 
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tors  of  all,  otbers  were  creditors  of  IndiTidual 
brotherB.  They  entered  Into  a  trust  agree- 
ment, followed  by  four  separate  trust  deeds, 
whlcb  trust  deeds,  sarlng  for  the  list  of  credi- 
tors and  the  amounts  due  these  creditors, 
were  id^tlcal.  Each  trust  deed  set  forth  a 
schedule  list  of  the  creditors  of  the  brother 
executing  it,  with  declared  priority  of  the 
liens  of  these  creditors  upon  one  or  another, 
«nd  in  certain  Instances  on  both,  of  the  real 
properties  above  mentioned.  The  trustees 
named  were  to  manage  the  trust  properties, 
and  in  the  erent  of  default  to  sell  the  prop- 
erties, divide  the  moneys  secured  from  the 
sales  to  the  payment  of  charges  arising  under 
the  trust,  and  to  the  extinguishment  of  the 
creditors'  obligations,  with  balance  over  to 
the  trustors.  The  trustees  were  enjoined  to 
teil  dther  the  Los  Angeles  or  the  San  Fran- 
Cisco  properties,  or  both,  if  necessary,  but  to 
sell  the  Loa  Angeles  property  first.  Out  of 
the  gross  proceeds  of  each  sale  was  to  be 
paid  charges  and  disbursements  pertaining 
to  the  property  sold.  The  net  remainder 
was  to  be  divided  Into  four  portions,  and  "out 
of  the  four  respective  residues  the  four  sets 
of  trustees  shall  pay  off  each  its  set  of  lien 
creditors  parties  to  Its  trust  deeds,  respec- 
tively, and  in  the  order  and  rank  provided  for 
In  said  trust  deeds,  respectively."  The  credi- 
tor^ Indebtednesses  were  evidenced  respec- 
tively by  promissory  notes  made  to  them,  and 
It  was  further  provided  that  the  promissory 
notes,  principal  and  interest,  remaining  un- 
paid at  the  time  of  sale,  should  be  paid,  "but 
in  order  as  they  rank  as  liens  and  charges 
as  set  fOTth  In  said  notes  and  as  prorlded 
for  herein," 

Tile  list  of  creditors  with  the  designated 
priority  of  their  liens  in  the  Claude  Huff 
trust,  known  as  trust  No.  8,  and  the  Blon 
Huff  trust,  known  as  trust  No.  4,  may  thus 
be  tabnlatedt 

Cnante  HbS. 

L!n  OB    UtB  on 
Lu  San 
Aaielea  FrsnelMO 
fMm  Is  To  floonro.  Propvrtr.  Piupwtf. 

Bsnrr  Merw.  t  «,16S  00    iMt  Hen     lit  Um 

Cbas.  F.  HanlOD  '11,082  68    2nd  lien    2nd  lion 

CIiBfl.  Adl«r   1,125  00    Srd  lien  none 

Sarah  Harrlncfanu.i.    1,S7S  00    4Ui  Ilea  oosa 

Ohu.  r.  HanloB           1i,m  OO    nil  Itan    Srd  Han 

B.  R.  Harriott   2.408  08    Otb  Hen    4th  llaa 

A.  A.  Barber   SOO  00    7th  Ilea    Eth  lien 

Oaorg*  a  Oondo   UOO  00    Btb  Ifen   tOx  Uan 

Bloa  Bofl. 

Baary  Hayer.  |  8,lfi6  00  1st  Uan  l*t  Uan 

Ohaa.  P.  Hanlon           10.2S1  87  Snd  Uan  3nd  Uan 

Charlao  Adlar   1,126  00  Ird  Uan  noM 

Sarah  Harriacton....    litH  00  4h  Hon  nosa 

Azchlfaald  Raid   1^  »  Kth  Uan  M  Um 

Chaa.  F.  Hanlon          U,«26  OS  Cth  Uan  4tb  Uan 

Time  came  when  the  trustees  under  th^ 
trust  were  obliged  to  s^  the  real  estate. 
In  conformity  with  the  mandate  of  the  trust 
they  first  sold  the  Los  Angeles  property,  and 
devoted  the  net  proceeds  of  the  sale  to  the 
extinguishment  of  the  trustors*  indebtedness 
according  to  the  Indicated  pitcnity.  oniere- 


after  they  sold  the  San  Frandaco  property 
and  made  like  disposition  of  the  proceeds 
arising  therefrom.  This  the  trustees  contend 
they  were  fuUy  authorized  to  do  under  the 
terms  and  meaning  of  the  trust  agreement 
and  the  trust  deeds,  and  herein  It  Is  said  that 
the  very  purpose  of  the  trust  mandate  that 
the  Los  Angeles  proi>erty  should  be  sold  first 
was  that  this  precise  thing  should  be  done; 
that  no  one  could  foresee  at  the  time  when  the 
sale  took  place  what  would  be  the  extent  of 
the  trustors'  liabilities,  and  those  liabilities 
might  be  wholly  extinguished  by  the  sale  of 
one  piece  of  property.  Therefore  the  Los 
Angeles  property  was  designated  as  the  prop- 
erty first  to  be  sold,  and  If  the  proceeds  of 
that  sale  when  applied  to  the  extinguishment 
of  the  Indebtedness  was  not  sufficient  to  ac- 
cmnpUsh  this  end,  a  sale  of  the  San  Frandsco 
property  was  to  follow.  This  was  the  meth- 
od they  adopted,  and  it  is  the  method  of 
which  plaintiff  complatos.  In  her  complaint 
she  urges  and  argues  that  she  was  entitled 
in  the  case  of  each  of  these  trusts  to  a  mar- 
shaling of  the  assets  and  to  ratable  and  pro- 
portionate dtstributltm  among  the  Hen  clalm- 
antaof  the  Joint  funds  arising  from  both  soles. 
Thus,  to  illustrate,  assuming  that  under  trust 
No.  4  the  net  proceeds  of  the  Los  Angeles 
pr(^rty  and  the  net  proceeds  of  the  San 
Francisco  property  amounted  each  to  $14,000, 
there  would  be  in  the  hands  of  the  trustees 
$28,000;  from  each  of  these  $14,000  funds 
should  be  taken  one-half  of  $8,165,  the  amount 
of  the  Henry  Meyer  first  lien,  and  one-half 
ot  $10^1.87,  the  amount  of  the  Hanlon  sec- 
mid  lien ;  that  this  method  would  leave  in  the 
Los  Anceles  fond  some  $4,000  which  could 
and  sboold  have  been  devoted  to  the  extin- 
guishment ot  the  Adler  d^t,  amounting  to 
$1425,  and,  next,  to  plalntUCs  own  debt, 
amotuitlng  to  $1376.  The  method  In  fact 
adopted  the  trustees  was  to  pay  the  Mey> 
er  first  lien  in  foU  out  the  sale  of  the 
Los  Angeles  property  and  the  Hanlon  second 
llffli  in  so  far  as  ttie  funds  were  adeanate  for 
that  purpose.  Thus  nottdng  was  left  to  mtr 
Isfy  the  Harrington  lien,  and  funds  were  left, 
by  the  method  wtaidi  the  trustees  adopted, 
to  serve  in  part  extinguishment  at  least  of 
the  Held  third  lien  on  the  San  Francisco 
property  and  the  Hanlon  fourth  lien  thereon. 

Upon  trial  the  conrt  refused  to  admit  In 
evidence  the  trust  agreement  upon  the  ground 
that  the  deeds  of  trust  were  complete  and 
spoke  for  themselves.  It  found  that  the 
method  of  dlsbnrsauait  adopted  by  the  trus- 
tees was  arbitrary  and  in  disregard  of  the 
Just  rights  of  the  plaintiff.  It  found,  "as 
a  fiict  and  condnslon  of  law,  that  under  the 
terms  ol  the  said  trust  deeds  It  was  provid- 
ed that  said  trustees  should  pay  the  liens  of 
Henry  Meyer  and  C3iarles  F.  Hanlon  out  of 
the  Joint  sums  of  money  derived  from  the 
sales  of  both  parcels  of  real  estate,  and  that 
the  proceeds  from  each  parcel  should  con- 
tribute toward  the  payment  of  each  of  raid 
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liens  of  said  Meyer  and  Hanlon,  being  the 
first  and  second  liens,  in  the  same  proportion 
as  the  said  two  fonds  bore  to  each  other  In 
amount."  The  conrt  found  that  Hanlon  was 
not  a  necessary  party  In  this  marshaling  ot 
assets,  notwithstanding  tbe  fact  that  by  the 
method  which  the  court  proposed  to  adopt 
for  the  dlspodtlon  of  the  tmst  funds  his 
rights  would  be  Injuriously  afTected.  It  rec- 
ognized that  It  would  affect  Mr.  Hanlon  In- 
juriously, but  found  that  It  could  be  dMie 
'Vithout  Imralrtng  any  rights  of  said  Hanlon 
that  should  not  be  Impaired."  The  judgment 
as  above  Indicated  followed  these  findings, 
necessarily  to  the  detriment  of  Mr.  Hanlon. 

[1]  It  Is  unnecessary  to  discuss  In  detail 
the  matters  urged  for  and  against  the  sound- 
ness of  the  order  of  the  court  In  granting 
the  new  trial,  the  error  In  refoslng  admission 
to  the  declaration  of  tmst,  in  denying  to  Mr. 
Hanlon  the  right  to  be  joined  In  the  action 
as  a  party  In  Interest,  and  other  similar 
considerations.  The  Judgment  of  the  court 
rests  wholly  upon  its  Interpretation,  which 
It  declares  to  be  one  of  mixed  law  and  fact, 
that  It  became  tti©  duty  of  the  trustees  "un- 
der the  terms  of  said  trust  deed  to  prorate 
the  proceeds  from  each  parcel  of  land  sold." 
CTeariy  no  such  duty  Is  Imposed  ap(ni  the 
trustees  by  the  trams  of  the  trust  The 
t&ma  of  the  trust  fairly  contemplate  that  the 
Los  Angeles  property  may  be  sold  alone  If 
Its  sale  will  extinguish  the  trustors'  lndd)t- 
edness.  and  in  terms  declares  that  the  inro- 
ceeds  of  the  sale  shall  be  used  to  extlngnlsb 
tbe  Hen  Claims  In  order  <tf  tSuie  priorities. 

[1]  It  can  only  be  by  what  the  trial  court 
conceived  to  be  tiie  proper  appllcatloD  of  the 
equitable  doctrine  of  marahallng  of  assets 
that  thB  conrt  reached  tbe  determination 
which  it  gave,  and  whidi,  so  far  frcHu  beliMT 
In  accord  with  the  language  of  the  trust  deed, 
Is,  If  anyOiIng,  In  Tlolatton  ct  It  We  may 
here  take  for  conraitoit  UlUBtratton  the  tab- 
ulated Uat  of  the  Bton  Huff  lloi  dalmante 
as  above  set  forth.  The  lands  to  which  Oiese 
Uma  respective  attacb  are  spedflcally  de- 
dated,  their  priorities  enumerated  with  par^ 
tlenlartty.  The  rU^t  to  marshal  la  a  mean 
eqnity  irtddi  may  never  be  Invoked  when  iOi 
operation  win  accompUdi  Inequi^.  la  Its 
slmpleet  form.  It  Is,  aa  set  taaeth  by  Jndge 
Story  (Bq.  Jar.  |  683)  as  fellows: 

"If  A.  has  a  mortgage  apon  two  different 
tateB  for  the  same  debt,  and  B.  has  a  mortKage 
upon  one  only  of  the  estates  for  another  aebt, 
B.  has  a  right  to  tbrow  A.  In  the  first  instance, 
for  satisfaction  upon  tbe  teenrity,  which  he  (B.) 
cannot  toadi,  at  least  where  it  will  not  prejudice 
A.'s  rights,  or  improperly  control  his  remedies." 

See,  also,  Pom.  Eq.  B^.  |  867;  Mack  t. 
Shafer.  135  Cal.  114,  67  Pac.  40.  Bat  a  Hen 
claimant  may  invoke  this  equitable  principle 
of  marshaling  assets  only  when  it  wilt  benefit 
him  without  injuring  others,  and  if  this  can- 
not be  done,  then  equity  will  but  follow  the 
law.   This  familiar  principle  has  been  codi- 


fied in  sections  2899,  8438,  Civil  Code.  More- 
over,  it  is  equally  fundamental  that  equity 
will  apply  the  doctrine  <mly  to  conditions 
existing  at  the  time  when  it  la  Invc^ed.  "It 
can  only  become  a  fixed  right  by  taking 
proper  steps  to  have  It  enforced,  and  until 
this  is  done  It  Is  subject  to  dlsplacemoit  and 
defeat  by  subsequently  acquired  liens  up«i 
the  fond.  This  indioate  right  or  equity  Is 
not  a  lien,  and  Is  therefore  subject  to  defeat 
at  any  time  before  It  is  attempted  to  be  en- 
forced.'* Richards  v.  Cowles,  105  Iowa,  784, 
75  N.  W.  648.  In  this  case  no  demand  was 
made  upon  the  trustees.  Xkiultr's  aid  was  not 
invoked  until  icmg  after  the  sales  and  dl» 
bursements  of  tbe  moneys  by  the  trustees  un- 
der the  sales.  But,  of  more  consequence 
still,  an  lusi>ectlon  of  the  table  above  given 
will  disclose  that  the  method  at  distribution 
Insisted  upon  by  Mrs.  Harrington,  though 
to  her  advantage,  could  not  be  adopiad  with- 
out corre^nding  injur?  to  the  third  Hen 
claim  on  the  San  Francisco  property  held  by 
Archibald  Reld  for  $1,245.80  and  to  tbe 
fourth  lien  claim  of  Charles  F.  Hanlon  vpon 
the  same  property  for  $18,625.96.  Therefore^ 
as  eqnl^  conld  not  Intervene  tor  the  advan- 
tage d  one  lien  claimant  without  working 
proporttoiBte  Injury  to  another,  it  must  and 
will  leave  them  where  they  have  placed  tbem- 
selves  under  tlw  law. 

What  Is  thus  said  of  tmst  4  has,  of  conrae. 
Identical  application  to  trust  S.  and  far  the 
reasons  glvrai  the  jndgment  applied  from  Is 
reversed,  and  tbe  order  granting  a  new  trial 
Is  affirmed. 

We  concur:  MBI/YIN,  J.;  U)BIOAN,  7. 


PEOPMQ  T.  M3P0RI.    (Civ.  2202.) 

(District  Court  of  Aimeal,  First  Dbtricl,  CaB- 
fomla.  Oct.  22, 1917.  Rehearing  Denied 
by  Supreme  Court  Dee.  20, 19170 

1.  Laeotkt  «s>23  —  "Gbahd  Laecewt**  — 

Under  Pen.  Code,  |  487.  "grand  larceny"  Is 
committed  by  taking  property  exceeding  $50  In 
value,  or  takine  from  anothers  person,  or  when 
the  property  tasen  is  a  horse,  cow,  mute,  etc 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Grand 
Larceny.] 

2.  Cbiminal  Law  ^241— ComnncENT— Iif- 

FOBUATION. 

A  commitment  to  answer  merely  for  grand 
larceny  is  supported  by  an  information  chatging 
grand  larceny  by  taking  from  the  person,  under 
Pea.  Code,  8  872,  requiring  die  commitment  to 
state  generally  the  nature  of  the  offense. 
8.  Bah,  <s=> 58— Liability  on  Bond— Qeand 
Labcent. 

Under  Pen.  Code,  9  1287,  requiring  bail 
bonds  to  state  the  oEfense  generally,  designating 
the  offense  as  grand  larceny.  Is  sufficient,  al- 
though tbe  information  charged  grand  larceny 
by  taking  from  another's  person. 
4.  Acknowledgment  cS=>60— Ettect. 

Under  Pen.  Code,  }  1287,  reqnlring  bail 
bonds  to  be  acknowle^ed  before  the  court,  the 
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certiflcat«  of  acknowle^ment  Im  but  prima  fa* 
cie  evidence  of  the  acknowledgmeot 
B.  Bail  *=»01— Criminal  Pbosecution— Ac- 
en  dwxx  dome  NT. 
An  acknowledgment  ia  not  part  of  a  bail 
bond  given  in  a  criminal  proeecution. 
6L  Ban,  «s»Sl— Gbhuraz.  Pbosbcuiion— Fiz- 
IKO  Ahounv. 
Under  Pen.  Oode,  8  1269,  authorizing  ac- 
ceptance of  bail  for  defendant's  appearance,  the 
anperior  conrt  may  adopt  the  amount  fixed  b; 
a  police  court  judge  before  filing  of  the  informa- 
ticni. 

7.  Bail  «s»57— Obhcinal  PBOSEOunoif— Suf- 

nOIKNOT. 

A  bail  bond  recitiiig  that,  an  information 
having  been  filed,  the  siKnerg  undertook  that  ac- 
cused would  answer  '*the  charge  above  men- 
tioned," held  not  andnly  onerons  because  requir- 
ing accused  to  answer  the  charge  instead  of 
the  Information,  since  "charge"  is  here  equiva- 
lent to  "information,"  and  Ten.  Code.  I  985, 
aathorises  bond  tar  aoensed's  appearance  to  an- 
swer tlM  durfe  against  liim. 

8.  WOBDS  AKD  PHBAa>»— "CHAMS." 

"Ghaige"  majr  mean  a  forsMl  complaint,  in- 
formation, or  indictment 

t£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Charge.] 

Appeal  from  Superior  Court,  Alameda 
County;  T.  W.  Harris,  Judge. 

Action  by  the  People  of  the  State  of  Cali- 
fornia against  C.  Leporl.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Application  for  rehearing  in  Supreme  Court 
denied,  168  Fac.  6M. 

Stetson  ft  Koford,  of  Oakland,  for  ^pel- 
lant  W.  H:  U  Hynes,  IMst  Atty.,  and  Wm. 
X.  SatteiwUte,  Dflputy  Uat.  Attj^  botb  of 
Oakland,  for  the  People. 

LENSON,  P.  J.  One  Vaaslo  waa  beld  to 
aniwer  in  the  poUoe  coort  aC  tbe  citsr  of 
Oakland,  on  the  9tb  day  of  Angnet,  X910,  by 
a  oonunitmoit  redtliig  Uiat:  "It  ^Rpearing 
*  *  *  that  the  oJfense,  felony,  to  wit, 
grand  laioeny,  bae  been  committed,"  etc. 
The  complaint  In  the  police  court  charged 
Vasalo  with  grand  larceny  In  stealing,  tak- 
ing; and  carrying  away  personal  pn^erty,  to 
wit,  960O.U.  On  ttM  SSd  day  of  August, 
iSHXtt  tike  distrtct  attoA^  lUed  an  informa- 
tion charging  Fassio  with  stealing,  taking, 
and  carrying  away  from  the  person  of  one 
GiambatUeta  personal  property,  to  wit,  $600.- 
10.  On  the  24th  day  of  Augnst,  1010,  the  de- 
fendant In  this  case  executed  a  bond  obli- 
gating Idmaelf  to  pay  to  the  pec^le  of  tbe 
state  of  California  the  sum  of  f2,000  in  case 
Ftaasio  Allied  to  vpear  and  answer  the 
Clime  of  grand  larceny,  as  charged  hi  the 
information.  Fasslo  failed  to  appear  on  the 
day  set  for  trial,  and  the  court  ordered  and 
declared  tiie  undertaliing  on  bail  forfeited. 
Subsequently  Judgment  was  entered  In  tliis 
action  against  tbe  defendaiU,  and  tbe  nspeal 
U  from  the  Judgmoit  and  from  tbe  oxda 
denying  a  new  trial. 

Appellant  urges  to  defeat  tbe  enforcement 
of  the  peoalty  of  tbe  btmd  that  the  tnfonna- 
tion  filed  apdnst  Fassio  Is  rold  becanse  it 


charges  the  defaulting  defandant  with  grand 
larceny  under  subdivision  2  of  section  487 
of  the  Penal  Code,  viz.  larceny  from  tbe  per- 
son, while  he  was  bald  to  answer  for  grand 
larceny  wltiiottt  further  description  of  the  of- 
fense. 

[1]  Grand  larceny  is  larceny  committed  in 
either  of  tbe  following  cases:  (1)  When  tbe 
property  taken  is  of  a  value  exceeding  $50; 
(2)  when  the  property  Is  taken  from  the  per- 
son of  another ;  (3)  when  the  property  taken  • 
Is  a  horse,  mare,  gelding,  cow,  steer,  bull, . 
calf,  mule,  Jack,  or  Jenny.   Pen.  Code,  S  487. 

[1]  Appellant's  contention  that  the  infor- 
mation charges  a  different  offense  than  that 
tor  which  defendant  was  held  to  answer,  i. 
e.,  that  grand  larceny  is  something  dlffer«it 
from  the  offense  defined  In  Penal  Code,  S  487, 
Bubd.  2,  is  untenable.  Grand  larceny  is  a 
general  term  designating  the  offense  whlt^ 
the  three  subdivisions  of  section  487  of  the 
Penal  Code  more  particularly  define.  The 
omimltment  in  the  present  case  compiled 
vpltb  the  parenthetical  Injunctions  of  section 
872,  Penal  Code,  and  held  Cor  the  "offense  ac- 
cording to  the  fact,  stating  generally  the  na- 
ture thereof,"  and  the  Information  charged 
the  crime  stated  In  the  commitment,  only 
stating  it  with  greater  particularity. 

[K]  Defendant  cannot  rightfnTly  complain 
of  tbe  designation  of  the  offense  as  "grand 
larceny"  In  the  bond,  for  the  Oode  merely 
provides  that  the  bond  "designate  It  gen- 
erally." Pen.  Code,  {  HWT,  A  designation  of 
tbe  offense  as  grand  larceny  in  a  bond  un- 
der a  statute  declaring  that  It  shall  "state 
bflefiy  the  nature  of  the  offense"  has  been 
held  sufficient  State  v.  Birtftbn,  9  Nev.  06. 

[4, 1]  Appellant  contends  tfiat  tbe  bcmd  in 
suit  was  not  acknowledged  as  required 
statute,  and  bases  tda  contention  i^n  the 
absence  of  any  certificate  of  acknowledg- 
ment SecOcm  128?  of  Uie  Penal  Code  men- 
ly  provides  that  the  undertaking  be  "ac- 
knowledged before  the  court"  A  oertiflcate 
of  admowledgment  Is  but  a  mode  of  proof, 
but  prima  facie  evidence  of  a  fac^  and  ttiere 
Is  no  iadicatloa  in  tbe  stidnte  of  a  purpose 
to  make  a  certificate  the  ezfiluslve  erldenee 
of  the  fiuit  at  acknowledgment  But,  even 
If  the  statute  did  require  a  certiflcate  ot  ac- 
knowledgment a  plea  of  Its  absence  would 
not,  we  think,  avail  appellant  The  Code 
provides  that  ball  must  in  all  cases  Justify 
by  affidavit  (Pen.  Code,  |i  1280.  1288),  and 
yet  It  baa  beoi  bdd  that  tiie  Justification 
forms  no  part  of  the  contract  and  its  ab- 
sence will  not  permit  a  tKxidsman  to  escape 
his  liability  (MurdMft  t.  BnxAs,  38  Cal.  596, 
602 ;  Carpenter  v.  Furrey.  128  Oal.  66S,  669, 
ei  Fac  860).  A  parity  of  reasonlfig  compels 
the  condnslon  that  an  acknowledgment  Is 
not  a  part  of  tbe  contract 

[6]  Appellant  claims  that  the  bond  was 
not  fixed  by  tbe  proper  magistrate,  in  that 
no  ball  having  been  given  before  the  filing 
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of  tbe  Information,  ita  amount  should  bare 
been  fixed  by  the  superior  court  The  fact 
that  the  superior  court  adopted  the  amount 
fixed  by  the  Judge  of  the  police  court  Is  Im- 
material. The  Important  fact  la  "the  ac- 
ceptance by  a  competent  court  or  magistrate, 
of  the  undertaking  of  sufficient  ball  for  the 
appearance  of  the  defendant,  according  to 
the  terms  of  the  undertaking,  or  that  the  ball 
win  pay  to  the  people  of  this  state  a  speci- 
fied sum,"  and  It  Is  the  acceptance  that  con- 
stitutes the  taking  of  ball  as  defined  by  the 
Code.   Pen.  Oode,  }  Uies. 

The  bond  Itself  conformed  to  the  require- 
ments of  section  1287  of  the  Penal  Code, 
which  gives  the  form  of  undertaking,  and 
the  record  discloses  that  the  bondsmen  pre- 
sented tbe  bond  In  the  superior  court  of  Ala- 
meda county  for  the  purpose  of  releasing 
Fassio  from  custody;  that  the  superior 
Judge  accepted  and  approved  the  bond,  and 
tbe  bond  was  filed  and  became  a  matter  of 
record  In  the  superior  court  of  that  county. 

[7]  Appellant  contends  that  the  bond  is 
more  onerous  than  that  prescribed  by  law, 
because  the  bond  does  not  redte  that  the 
at)OTe-named  Fasalo  will  appear  and  answer 
the  Information  above  mentioned,  but  avers 
that  he  will  appear  and  answer  the  charge 
above  mentioned.  In  this  behalf  be  argues 
that  there  Is  a  difference  between  b^g  re- 
quired to  answer  to  the  charge  and  to  answer 
to  the  information ;  that  tbe  word  charge  Is 
more  Inclusive  than  the  word  Information. 
The  bond  reads: 

"Ad  information  havlnc  beeo  filed,  *  *  • 
we  *  *  *  undertake  mat  the  aboTe-named 
Alferdo  Fassio  will  aopear  and  answer  the 
charge  above  mutloned?' 

[I]  Gbarge  may  mean  a  "formal  ccnnplalnt, 
infivmatlon,  or  IrUUctioenV  (People  v.  Oar- 
nett,  129  Cal.  866,  61  Pac.  1U4),  and,  as  here 
used,  cannot  mean  anything  more  or  dif- 
ferent than  InfbrmatlfMi.  FnrOiermore,  tbe 
Code  IfcBdf  Is  an  authority  tcx  tbe  form  used. 
Pen.  Code,  |  98B. 

Judgment  affirmed. 

We  concur:  BIGBABDS»  X;  KERRI- 
GAN, J. 


PEOPia  T.  UEPORI.   (S.  F.  7861.) 

(Supreme  C!ourt  of  (JflUfomla.   Dec.  21,  1917.) 

Bail  «=956  —  Obiminal  Pbosboutidn  —  Lu- 
MLiry. 

If  the  information  charged  a  different  of- 
fenee  from  that  under  which  accused  was  com- 
mitted, it  would  not  be  void,  but  only  Bubject 
to  be  set  aside  under  Pen.  Code,  |  906,  and 
would  constitute  no  defense  to  an  acBon  on  ac- 
cused's ball  bond. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  Conn^ ;  T.  W.  Harris,  Judge. 

Actum  by  the  Pec^le  of  the  State  of  Cali- 
fornia agiOnat  (X  Leporl.  Judgment  for 
lOainttir  was  afflrmed  by  a  District  Court  of 
Appeal  (169  Pac.  692),  and  defendant  ap- 


plies for  a  hearing  la  Supreme  Ooort.  AppU- 

catlon  denied. 

Stetson  &  Koford,  of  Oakland,  for  appel- 
lant. W.  H.  L.  Hynes,  Dlst.  Atty.,  and  Wm. 
T.  Satterwhlte,  Deputy  Dlst  Atly.,  both  of 
Oakland,  for  the  People. 

PER  CUIRIAM.  The  application  for  a 
hearing  In  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  First  Ap- 
pellate District  is  denied.  We  do  not  ques- 
tion in  the  slightest  degree  the  correctness 
of  the  views  expressed  by  that  court  In  re- 
gard to  the  claim  that  no  recovery  can  be 
bad  on  the  bond  because,  as  Is  urged,  the 
information  diargee  a  different  offense  from 
that  for  which  the  d^raidant  in  the  criminal 
case  was  held  to  answer.  We  deem  it  proper 
to  say,  however,  that  ena  it  tbe  informa- 
tion did  state  a  diflierent  dtteima  as  Claimed, 
that  t&ct  would  not  be  a  good  defmse  In  an 
action  on  the  btmd.  The  information  would 
not  be  void  In  such  a  case,  but  only  snhject 
to  be  aet  a&lde  on  proper  motion  (section 
995,  Pen.  Code),  and  a  bond  given  on  release 
of  the  defendant  from  custody  to  secure  his 
appearance  as  required  during  the  pendency 
of  the  proceeding  on  the  informatlfm  filed 
would  certainly  be  a  valid  obU^tion. 


ROBINSON  T.  BAKER  et  aL  (Civ.  lOMJ 

(District  Court  of  Appeal,  Second  IMstrlet,  Cah 
iforaia.   Nov.  14,  1917.   Rehearine  Denied 
by  Buprone  Court  Jan.  10,  1918.) 

SHEBIFFS  and  CONn-ABUee  ^B>1U— LlABTUTt 

FOK  Nbozjeot  ob  BCisoohducef  —  LVVTUia 

WBIT  of  ATTAOHMBIIT—STArnTE. 

Under  Pol.  Gode^  I  4166,  providing  that  no 
dlrectt(m  or  aothorl^  by  a  party  or  nls  attor- 
ney to  a  Bh«lff  in  respect  to  the  execution  of 
any  process  or  return,  or  of  any  act  or  omii* 
sion  relating  thereto,  will  discharge  the  sheriff 
from  liability  for  n^lect  or  misconduct,  unless 
it  is  contained  in  writing  signed  by  tiie  party 
OF  by  his  attorney,  a  sheriff  who  levied  a  writ 
of  attachment  uptui  certain  realty,  and  who 
without  such  written  consent  released  such  at- 
tachment and  placed  It  upon  money  in  escrow 
payable  to  tbe  defendant  In  attadiment,  in  con- 
sequence of  which  plaintiff's  Judgment  was  not 
satisfied,  could  not  prove  oral  utstmctions  to 
release  the  realty,  ana  was  liable  for  the  amount 
of  the  judgment 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mahon,  Judge. 

Action  by  Henry  Robinson  against  T.  A 
Baker  and  others.  Judgment  for  plaintiff; 
and,  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  Baker  appeals.  Order 
afflrmed. 

B.  J.  Simmons  and  R  J.  Hudson,  bott  ct 
Bakersfleld,  for  appellant  B.  L.  Foster  and 
T.  F.  Allen,  boUi  of  Bakwafl^»  tor  tecfpond- 
ent. 

JAMES,  J.  This  appeal  is  taken  from  an 

order  denying  a  motion  made  In  the  superior 
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coart  by  defendant  T.  A.  Baker  for  a  new 
trial,  after  an  adverse  Judgment  had  been 
entered  against  Um. 

At  tbe  times  material  to  tbla  controrersy 
Baker  was  sheriff  of  the  coonty  of  Kern. 
As  su<di  sheriff  there  had  been  placed  In  his 
hands  a  writ  of  attachment  in  an  action 
brou^t  by  this  plaintiff,  Robinson,  against 
one  Valentine.  Acting  nnder  written  direc- 
tion of  Robinson's  attorney.  Baker  caused  a 
levy  to  be  made  upon  certain  real  estate 
standing  In  the  name  of  Valentine.  It  ap- 
pears that,  at  the  time  this  attachment  was 
levied,  negotiations  were  pending  for  the 
sale  of  the  same  real  estate,  and  money  had 
been  deposited  In  escrow  to  an  amount  more 
than  equaling  the  demand  of  BoUnson  in  his 
suit  against  Valentine.  The  agent  of  the 
proposed  pnrchasers  discovered  the  existence 
of  the  lies  of  the  attachment  and  made  ef- 
fort to  baTe  tb»  property  cleared.  They  in- 
terviewed Baker,  the  sheriff,  and  it  was  sug- 
gested that  tbe  real  estate  be  released  and 
the  attachment  be  placed  npon  the  money 
which  had  been  deposited  as  before  mention- 
ed. Baker,  after  some  talk  with  the  attor- 
ney for  Robinson,  the  plaintiff  In  the  attach- 
ment suit,  and  possibly  also  with  tbe  plain- 
tiff himself,  released  tbe  real  estate  and 
levicdt  or  attempted  to  levy,  upon  the  mcm- 
ey.  For  smue  reason  tbe  attachment  did  not 
bold  as  against  tbe  fnnd,  and  Boblnson's 
claim  waa  not  satlsfled  after  judgment  This 
action  was  then  brought  against  the  sheriff 
to  recover  tbe  amiMint  of  that  Judgmoit,  the 
claim  made  being  that  Roblnsm  was  depriv- 
ed of  tbe  secnzity  wbicb  be  had  obtained  by 
reason  of  tbe  levying  of  tbe  writ  of  attach- 
ment upon  tbo  real  estate.  It  waa  alleged 
that  the  act  of  the  sberlff  In  reloislng  the 
real  estate  was  without  tbe  authority  of  tbe 
plaintiff.  At  tbe  trial  the  defendant  sougtat 
to  prove  that  oral  antborisaUon  bad  been 
given  to  tbe  sberlfC  to  release  the  real  estate, 
and  that  tbe  sheriff  bad  acted  under  such 
aatborlxatlon,  wblc^  aothorlzatlon  the  ap- 
pelant contends  was  anffident  in  law  to  pro- 
tect the  sheriff  against  the  liability  here 
sought  to  be  enforced.  The  trial  Judg^  aft- 
er bearing  the  testimony  as  to  the  alleged 
oral  Instructions,  ordered  all  cHC  that  testimo- 
ny stricken  out,  holding  that  under  tbe  pro- 
visions of  section  4166  of  tbe  PoUtical  Code 
the  sheriff  could  only  be  protected  In  releas- 
ing an  attachment,  under  tbe  facts  exhibit- 
ed here,  justifying  under  written  direc- 
tion so  to  do  made  by  the  plaintiff  or  his  at- 
torney. A  part  of  tbe  testimony  stricken  out 
was  that  given  by  appellant  Baker,  as  fol- 
lows: 

"Well,  the  day  that  the  release  was  made.  I 
interviewed  Mr.  Foster  (tbe  attorney  for  Robin- 
son) and  asked  him  if  he  had  any  objections  to 
me  releasing  the  real  estate  and  s^ing'tbe  at- 
tsdimeDt  on  $2,000  in  easb  that  had  been  placed 
in  Mr.  McDonald's  bands  In  escrow  to  purchase 
this  land,  and  be  said  that  he  considered  the 
money  better  than  the  land,  and  so  far  as  be  was 
concerned,  he  had  no  objectionB  to  making  the 
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release,  but  he  didn't  care  to  give  me  any  writ- 
ten instructioQi,  but  he  was  willing  to  have  me 
release  tbe  real  estate  and  attach  the  money." 

Section  4166  <^  tbe  Political  Code  provides 
that: 

"No  direction  or  authority  by  a  narty  or  bis 
attorney  to  a  ^eriff,  in  respect  to  tbe  execution 
of  process  or  retam  thereof,  or  to  any  act  or 
omission  relating  thereto,  is  available  to  dis- 
charge or  excuse  tlM  sherllE  from  a  liability  for 
neglect  or  misconduct,  unless  it  is  contained  In 
a  writing,  signed  by  tbe  attorney  of  the  party, 
or  by  the  party,  if  he  has  no  attorney." 

The  provisions  of  this  aectloD  seem  to  us 
to  be  very  dear  and  not  reasonably  suscep- 
tible of  misconstruction.  Tba  section  plainly 
advises  sbertfCs  that  they  must  have  written 
authority  In  relipquiahing  liens  acquired  un- 
der proceas.  Beapontoit  baa  cited  us  to  a 
number  of  dedaions  from  eastern  atatet, 
where  Uke  provbdons  of  a  law  were  consid- 
ered, and  tbe  npresslons  In  tbe  (vlblona  are 
Qolte  unlft>nn  to  tbe  effect  that  the  purpose 
of  tbe  lav  la  to  prermt  disputes  and  contra- 
dlctoiy  proof  being  made  where  an  attadiing 
ofDoer  la  bdng  diarged  with  a  negligent  act 
of  omission  or  ccmimlscdon  in  connecUm  with 
the  service  or  handling  of  court  proceas.  We 
find  that  this  statute  has  had  a  place  in  the 
law  of  tbla  state  for  a  great  many  years.  It 
is  incorporated,  In  practlc^ly  tbe  exact  text 
now  found  In  tbe  Political  Code».  in  an  act  of 
the  L^Ialature  passed  In  1851,  dining  the 
duties  of  sheiUh.  Stats.  1861,  p.  196.  In 
tbe  case  ol  SanfOrd  v.  Boring,  Sheriff,  12 
OaL  BS9,  the  court  gave  consideration  to  tbe 
statute  and  tadd  that  evidence  of  parol  In- 
atmctions  given  by  a  plaintiff  to  the  sheriff 
is  not  admiaslUe.  Tbe  case  then  is  parallel 
with  tbla  one  on  tbe  questlra  Involved.  We 
quote  from  that  opinion: 

"Nor  did  the  conrt  err  in  refusing  to  permit 
evidence  of  parol  instructions  from  the  plaintifE 
in  execution  to  the  sheriJS,  to  permit  the  defend- 
ant to  take  or  keep  possessijoi.  The  statute  is 
express,  that  no  direction  or  authority  by  a  par- 
ty or  his  attorn^  to  a  sheriff  in  respect  to  tbe 
execution  of  process,  or  the  return  thereof,  or 
to  any  act  in  relation  thereto,  ahall  be  available 
to  discbarge  or  excuse  the  sheriff  for  a  liability 
for  neglect  or  misconduct  unless  it  be  contained 
in  writing,  etc.  The  constructioa  <^  appellant's 
coonsel  of  this  act  is  too  narrow  and  technical, 
rnie  evident  meaning  of  tbe  language  embraces 
all  acts  done  by  the  sheriff  in  respect  to  tbe  ex- 
ecution of  nroceas,  including,  of  coarse,  the  care 
and  disposition  of  tbe  nroper^  levied  en— the 
most  important  of  these  act*." 

While  It  is  no  doubt  true  that  a  party  may 
always  ntlts  an  unautbivlzed  act,  we  find 
no  evidence  in  the  record  snffldait  to  war- 
rent  the  conclusion  that  Botdnsw  in  any 
sudi  manner  bound  himself  in  affirmation  of 
the  sherUTs  act  in  releasing  tbe  veal  estate 
attachm«it  It  may  be  ronarked  that  ttie 
record  shows  that  the  attorney  tor  Bobinson 
testified  that  he  refused  to  consent  to  allow 
the  sheriff  to  release  the  real  estate.  How- 
ever, the  question  of  preponderance  of  evi- 
dence Is  not  one  to  be  considered  here,  for  if 
the  directions  to  release  could  be  shown  by 
I  parol,  then  the  appellant  would  be  correct  in 
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his  contention  that  the  court  erred  In  strlfe- 
Ing  out  the  testimony  of  such  Intent.  We 
think  that  the  trial  court  was  right  In  Its 
ruling,  and  that  the  order  refusing  to  grant 
a  new  trial  was  properly  made. 
The  order  is  affirmed. 


We  concur:  CONREY,  P,  J.; 
Judge  pro  tern. 


WORKS, 


BBANNI6AN  t.  MILLKB.  (CW.  1M9;) 

(District  Coart  of  Appeal,  Second  District,  Cali- 
fornia. Nov.  18,  1917.) 

Costs  *=!>2e0(4)— Appbax.  Taken  to  Dblaj— 
Dauaoes. 

An  appeal  in  eonv«nton  action  for  insaffi- 
clency  of  evidence  to  support  certain  findinn, 
where  defendant  appellant  asked  reversal  merdy 
because  of  claimed  preponderance  of  the  evi- 
dence Id  his  tavor,  uthon^  the  findings  were 
directly  and  sabstantially  sapportcd  by  other 
evidence,  could  not  be  rerarded  as  having  been 
made  in  good  faith,  and  $50  damages,  in  addi- 
tion to  costs,  would  be  awarded  respondent ;  it 
appearing  that  the  appeal  was  taken  tot  pnr- 
poaes  i^day. 

A[^>eal  from*  Superior  Court,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Action  by  Samuel  Brannlgan  against  F.  B. 
MlUer.  From  Judgment  for  plaintiff,  defend- 
ant appeals.  Affinned. 

Clere^d  Schnlts,  of  Los  Angles,  for  ap* 
pellant  Amend  &  Amaid»  of  Los  Anff^es, 
tor  respondent. 

GONBBT,  P.  J.  Plalntlfl  reoovered  Judg- 
moit  against  ttw  defendant  on  account  of 
the  unlawful  coiTwsion  of  personal  proper- 
ty. The  only  fo>andatiom  cdalmed  for  the  ap- 
peal from  the  Judgment  Is  that  the  evidence 
la  insufficient  to  sustain  two  ct  the  findings 
made  by  tbe  trial  coart  Botii  of  these  find- 
ings of  fact  are  directly  smarted  by  the 
testimony  of  the  i^alntlfl.  Counsel  for  ap- 
p^Oant  asks  us  to  take  into  conalderatioo 
the  fact  that  the  testimony  of  tbe  plaintiff 
was  contradicted  by  the  testimony  of  seTer- 
al  witnesses  introduced  by  tlie  defendant  In 
other  words,  he  asks  us  to  rererse  a  Judg- 
ment because  of  a  dalmed  prq;>onderance 
of  tbe  evidence  in  tSLvat  of  tbe  defmdant,  al- 
thongh  the  flndings  are  directly  and  substan- 
tially supported  by  other  evldenoe.  The  rul- 
Ingn  against  the  contention  of  appellant  are 
uniform  uid  Innumerable.  Such  an  ai^eal 
cannot  be  regarded  as  baring  been  made  in 
good  faith. 

It  aiipearlng  to  the  court  that  this  appeal 
was  taken  for  the  purposes  of  d^y,  it  is 
ordered  that  the  Judgment  be  affirmed,  and 
that  on  account  of  su(±  delay  the  respondent 
recover  the  sum  vt  fOO  damages,  In  addition 
to  the  costs. 

We  concur:  JAMS8,  J.;  WORKS,  Judge 
pro  tern. 


PE30PLB  T.  TAMINAGO.    (Or.  B58.) 

(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.  Nov.  8,  1917.   Rehearing  Denied 
by  Supreme  Court  Jan.  7,  1918.) 

1.  Oriuinai,  Law  ^9038(3)— Nbwi.t  Diboov- 

BBED  EVIDENCB— TlUE  Ot  DlSCOVEBT. 
In  a  trial  for  murder,  where  defendant's 
counsel  addressed  certain  questions  to  a  witness 
to  show  that  defendant  was  weak-^nlnded  and 
simple-minded,  but  where  no  attempt  was  made 
to  prove  his  insanity,  evidence  tendmg  to  eatab- 
lish  his  insanity  was  not  newly  discovered  eH> 
dence  within  the  meaning  of  that  term. 

2.  GanfiNAL  Law  «»1042— Apfkaxi— Ihsar- 
iTT— Action  or  Coubt  Below, 

In  a  trial  for  murder,  where  no  attempt  was 
made  to  prove  defendant's  tnssnity,  but  where 
between  tne  verdict  and  the  sentence  defendant 
presented  an  affidavit  of  two  examining  phvii- 
ciana  as  to  bis  sanity,  and  where  defendant  oad 
said  that  he  had  no  legal  cause  why  judgment 
should  not  be  pronounced,  a  claim  of  error  in 
pronouncing  joagmmt  without  having  his  sanity 
passed  upm  by  the  jury  was  not  reviewable,  as 
there  was  so  action  or  order  in  the  trial  court 
presenting  each  question. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Gavin  W.  Craig,  Judige. 

T.  Tamlnago  was  convicted  of  murdv  in 
the  second  degree,  and  from  the  Ju^ment, 
and  from  an  order  denying  bis  motion  for 
a  new  trial,  he  appeals.  Judgment  and  or- 
der affirmed. 

Tom  L.  Johnston,  ot  Los  Angeles,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  Robert 
M.  dark^  Deputy  Atty.  Gen.,  tor  the  People^ 

WORKS,  Judge  pro  tern,  ^le  appellant 
was  tried  under  an  Information  charging  bim 
with  the  murder  of  one  Watanabe,  was  con- 
victed of  murder  In  the  second  degree,  and 
was  sentenced  to  Imprisonment  for  20  years. 
The  appeal  la  from  tbe  Judgment  and  sen- 
tence, and  tram  an  order  denying  the  appel- 
lants motion  for  a  new  trial. 

Both  Tamlnago  and  Watanabe  were  Jap- 
anese, and  were  employed  In  tbe  kitchen  of 
a  hospital  In  the  dty  of  Los  Angeles.  Under 
circumstances  whlcdi  need  not  now  be  de- 
tailed, the  evidence  sfaow^  without  dispute, 
that  Tamlnago  shot  Watanabe  to  death  at 
the  place  where  they  were  employed.  In 
support  of  appellant's  motion  for  a  new  trial, 
which  was  made  on  the  ground  of  netdy  dls- 
covered  evidence,  there  was  offered  an  affi- 
davit made  by  two  registered  physicians  of 
the  state.  The  affidavit,  wht(^  was  nncon- 
troverted,  contained  a  lengthy  statement  of 
the  symptoms  and  condition  of  Tamlnago, 
and  also  the  foDoiring  conclndons  <tf  the  phy- 
sicians: 

"We  are  unqualifiedly  of  fhe  oplnltm  that  he 
ia  insane,  and  naa  been  so  for  more  than  a  year 
last  past,  that  he  is  sufEering  from  a  prol(xiged 
state  of  depression,  *  *  *  and  that  ne  is  in  a 
condition  of  chronic  melancholia  and  not  re- 
sponsible for  his  actions  or  statements." 

[1]  We  cannot  say  there  was  error  In  de- 
nying the  motion.  Motions  for  a  new  trial 
on  tbe  ground  ot  newly  discovered  evidence 
are  looked  upon  by  the  courts  with  dlatmst 
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and  dlstavor,  ai  pnbUc  policy  dttnuAi  that 
a  litigant  staoold  be  compelled  to  exhaust 
every  reaaonable  effort  to  produce  all  his 
evidence  at  his  trlaL  PeoiAe  t.  Byrne,  160 
Cal.  217,  116  Fac.  Bill.  That  audi  an  effort 
was  not  made  In  the  preaoit  case  is  Indicat- 
ed by  ttie  fiaet  that,  at  the  trial,  appellant's 
counsel  addressed  certain  qoestlons  to  wit- 
nesses "to  show  If  there  was  any  weakness 
of  mind  or  anything  of  that  sorl^'  In  the  de- 
foidant  and  to  show  that  he  was  "sinvle- 
mlnded.'*  TbB  questions  were  exdnded  by 
the  court  up<m  the  statement  of  counsel  that 
no  attempt  was  being  made  to  prove  insani- 
ty. Appellant's  coonsel  evidently  knew,  or 
believed,  at  the  time  of  the  trial,  that  appel- 
lant was  not  normally  minded,  to  say  the 
least:  and  that  knowledge,  or  belief,  should 
have^een  followed  (ly  an  attempt  to  ascer- 
tain and  present  to  the  court  evidence  upon 
his  condition  of  mind,  If  Investigation  In 
tact  made  it  appear  that  he  was  insane.  Un- 
der such  drcnmstances  it  cannot  be  said  that 
evidence  tending  to  establish  tbe  lusaulty  of 
tlie  appellant  was  newly  discovered,  within 
the  legal  meaning  of  that  term. 

[2]  The  examination  of  the  appellant'  by 
the  two  physicians  was  made,  and  their  affi- 
davit was  presented  to  the  trial  court,  be- 
tween verdict  and  sentence.  It  is  contended 
"that  the  court  erred  In  pronotmclng  Judg- 
ment and  sentence  upon  this  defendant  with- 
out having  his  sanity  passed  upon  by  jury," 
In  the  face  of  the  uncontroverted  aflSdavlt 
of  the  phyBlclans;  but  there  Is  nothing  In 
the  record  upon  which  the  presentation  of  the 
Questtou  can  be  predicated.  The  trial  court 
was  given  no  opportunity  to  pass  upon  the 
point.  Before  Tamlnago  was  sentenced,  he 
was  asked  If  he  had  any  legal  cause  why 
judgment  Should  not  be  pronounced  against 
him,  his  counsel  being  present,  and  he  re- 
sponded that  he  had  not  The  purpose  of  an 
appeal  from  a  trial  court  la  to  review  some 
action  of  .the  court,  and  as  there  vras  no  ac> 
tion  In  this  instance,  no  order  which  involv- 
ed the  question  now  sought  to  be  presentedt 
there  is  nothing  to  review.  If  Tamlnago  is 
in  fact  Insane,  the  law  furnishes  ample  op- 
portunity for  the  determination  of  the  ques- 
tion at  any  time,  upon  the  taldng  of  appro* 
prlate  steps  to  that  end. 

The  Judgment  and  order  are  affirmed. 

We  concnr:  GONBBY,  P.  J.;  J. 


FIiATZ  T.  MARION,    (dr.  176a) 

iDlatrict  Coart  of  Appeal,  Third  District,  GaU- 
fomia.   Nov.  9, 1917.   Rehearing  Denied  by 
Supreme  Coart  Jan.  7,  1918.) 

1.  Gbiminai.  Law  ^90(2)— Jukisoiotiok— 

Barratby—Justice  of  the  Peace. 
The  erime  of  common  barratry  is  a  simple 
misdemeanor  of  which  juaticeB'  oonrts  have  gen- 
eral jurisdiction. 


2.  False  IicFBiBOViamT  «bb7(29  —  IssDure 
Wabbaut  on  Defective  Oouplaiiit— Lu- 

BzuTT  or  Justice  of  Peace. 
A  justice  of  the  peace  ie  net  liable  for  dam- 
ages for  false  imprisonment  for  in  good  faith 
IsBoing  a  warrant  on  a  complaint  wUch  he  be- 
lieves to  state  an  offense  of  which  he  has  juris- 
diction, although  tbe  complaint  doee  not  state 
the  <AeuBe,  under  Peo.  Code,  1426,  1427,  pro- 
yidmg  that  a  complaint  moat  be  filed,  and  tnat, 
if  it  states  an  offense,  a  warrant  most  issue; 
the  determination  of  the  sufficiency  of  the  com- 
plaint being  the  exercise  of  Jndidal  poweza. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mahon,  J^idge. 

Action  by  Matthew  S.  Plats  against  A  W. 
Marlon  for  talae  imprlsram^t.  Judgmnikt 
for  defendant,  and  plaintiff  ogipetLis.  Af- 
firmed. 

a  BL  Arnold  and  Matthew  S.  Plate,  both 
of  Bakersfl^,  for  apveHuit  Bmmons  ft 
Joluist<»ie  and  Foster  ft  Bamluut,  all  of 
Bakerslleld.  tor  reqKmdwt 

HART,  J.  Plaintiff,  an  attorney  at  law, 
practidng  in  Keta  oonnty,  brong^  the  actloa 
against  deCendant,  a  Joatlce  of  tm  peace  In 
said  county,  to  recover  f2630O  for  falae  Im- 
prlscmment  A  drararrer  to  the  amended 
complaint  was  sastahied,  j^alntlff  fttUed  fur- 
ther  to  amnd,  and  Jt^gmott  1^  dtfanlt  was 
entered  against  him,  fnm  wlildi  Judgment 
he  prosecutes  this  appeal 

It  Is  alleged  In  the  amended  oomplmlnt  that 
on  or  about  Ifarch  9, 1915,  daCoidant  Issaed 
a  warrant  for  the  arrest  of  plaintiff  for  the 
crime  of  oMnnam  barratry;  that  plaintiff 
was  arrested  under  said  warrant  and  was 
released  upon  ball;  that  on  the  12th  of 
March,  1016,  pIabitlff*B  bondam^  surrendered 
him  into  tbe  onatody  of  the  sheriff,  whereop- 
on  he  secured  another  bail  bond  and  was  re- 
leased ;  that  on  Mardi  ISOi  the  Nnodsmen 
<»i  said  second  ban  bond  aorroidered  plain- 
tiff to  the  sheriff,  and  he  was  imprisoned  In 
the  county  Jail  from  that  time  ontil  aboat 
noon  of  the  19th  day  of  Mardi,  1915;  on 
said  last-named  date,  plaintiff  applied  to  the 
Supreme  Otmrt  tov  a  writ  of  habeas  corpus, 
vrtilet  was  granted,  and  plaintiff  was  releas- 
ed upon  giving  ball ;  that  on  the  Bth  day  of 
April,  1915,  the  Supreme  Oonrt  ordered  the 
release  ot  plaintiff  "t^  reascm  of  there  not 
having  been  filed  with  said  Justice  of  tbe 
peace  any  complaint  setting  forth  any  facts 
showing  that  this  plaintiff  bad  been  guilty 
of  any  puhUc  offease."  It  is  then  alleged 
"that  defendant  was  wholly  without  Jurisdic- 
tion to  Issue  said  warrant  of  arrest  ox  to 
order  this  plaintiff  held  to  ball  or  to  be  com- 
mitted," and  that  said  arrest  and  imprison- 
ment were  'Vlthout  any  rifi^t  or  autiiorlty 
so  to  da" 

Attached  to  the  amended  complaint  and 
made  part  thereto  la  a  copy  of  Uie  complaint 
ffled  with  defendant  as  Justice  of  the  peace 
upon  whltdt  said  warrant  of  arrest  was  is- 
sued, whldi  complaint,  after  tbe  entitlement 
thereof,  reads  as  follows: 
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169  PAOIFIC  REPOBXER 


"Penooally  appeared  before  me  this  9tli  day 
of  Marcb,  1915,  W.  C.  Dorris,  of  Bakerafield, 
count;  of  Kern,  state  of  California,  who,  be- 
ing fmt  dnly  -sworn,  ootnplaiiu  and  accuses 
Matthew  S,  Plata  of  the  crune  of  common  bar- 
ratry, committed  as  follows*.'-  That  the  said  Mat- 
thew S.  Platz,  on  the  dates  hereinafter  mention- 
ed, at  Bakerafield,  and  in  said  county  of  Kern, 
state  of  California,  did  willfully,  nalawfolly, 
and  maliciously  en^ge  in  the  practice  of  ezcit- 
ins  and  did  excite  groundless  judicial  proceed- 
lugs  in  the  following  manner  and  instances: 

'^(l)  Said  Matthew  8.  Plats,  on  or  about  the 
9tb  day  of  April,  1914,  did  institute  and  excite 
a  certain  attempted  appeal  from  a  judgment 
of  the  superior  court  of  the  state  of  Oalifomia 
in  and  for  the  county  of  Kern,  in  an  action  en- 
titled People  of  the  State  of  California,  on  the 
rdation  of  W.  C.  Dorria,  Plaintiff,  v.  James 
McKamy,  Defendant,  being  numbered  therein 
aB  dvil  action  No.  9036,  wmch  said  appeal  was 
attempted  to  be  taken  to  the  Supreme  Court  of 
the  state  of  California,  and  was  groundless  and 
void,  as  the  said  Matthew  S.  Platz  dien  and 
there  well  knew; 

"(2)  That  thereafter,  on  or  about  the  7th  day 
of  October,  1914,  the  said  Matthew  S.  Platz  i 
initiated  and  excited  an  attempted  proceeding 
in  the  Supreme  Court  of  the  state  of  California 
against  the  state  of  California  by  James  Mc- 
Kamy, petitioner,  and  against  the  superior  court 
of  the  state  of  California,  and  sought  to  obtain 
In  said  proceeding  last  mentioned  a  writ  of  re- 
view of  the  proceedings  and  said  action  No. 
D0B6  in  the  superior  court  of  Kern  county, 
which  said  application  for  said  writ  of  rsriew 
in  said  Supreme  Court  was  then  and  there 
groundless,  as  the  said  Matthew  B-  Plats  then 
and  there  well  knew;  that  thereafter  said  writ 
of  review  was  denied  by  an  order  of  the  Su- 
preme Court  of  the  state  of  California. 

"0)  That  thereafter,  on  or  about  the  14th 
day  of  February,  191R,  the  said  Matthew  8. 
Plata  initiated  and  excited  an  attempted  pro- 
ceeding in  the  Supreme  Court  of  the  atate  of 
California,  wherein  and  whereby  the  said  Mat- 
thew S.  Plate  filed  a  petition  to  vacate  the  or- 
der entered  by  said  Supreme  Court  refusing  the 
writ  of  review,  was  then  and  there  groundless, 
as  the  said  Matthew  S.  Plats  then  and  there 
well  knew;  that  said  petition  was  hereafter 
denied  by  said  Supreme  Court  of  the  state  of 
California. 

"(4)  That  thereafter,  on  or  about  the  8d  day 
of  Kovember,  1914.  said  Matthew  S.  Plats  ex- 
cited and  caused  to  be  instituted  a  certain  pro- 
ceeding in  the  HHstrict  Court  of  Appeal  of  the 
State  of  California  in  and  for  the  Second  Appel- 
late District,  entitled,  James  McKamy  t.  W.  V. 
Matlack  et  al.,  as  Trustees  of  the  City  of  Bak- 
ersfield,  in  which  proceeding  the  said  Matthew 
S.  Platz  sought  to  obtain  and  have  issued  out 
of  said  court  a  writ  of  prohibition  directed  to 
the  defendants  therein  and  prohibiting  them 
from  filling  a  vacancy  in  the  office  of  the  city 
marshal  of  the  said  city  of  Bakersfield,  whidt 
said  application  was  then  and  there  groundless 
and  void  and  vexatious,  aa  the  said  Matthew 
S.  Platz  then  and  there  well  knew; 

"And  all  of  said  proceedings  above  described 
were  excited,  instituted,  and  Initiated  with  cor- 
rupt and  malicious  Intent  to  vex  and  annoy  the 
enforcement  of  the  Judgment  in  said  action 
Na  9036  of  said  superior  court  of  Kern  county, 
and  to  vex  and  annoy  the  superior  court  of  said 
county  and  the  judges  thereof  and  the  city 
trustees  of  the  city  of  Bakersfield;  all  of  which 
aaid  acta  were  instituted  and  commenced  while 
the  said  Matthew  S.  Plats  was  an  attorney  at 
law  duly  and  legally  admitted  to  practice  in  the 
courts  of  the  state  of  Cafifomia— contrary,"  eta 

The  donnrrer  Interposed  to  said  amended 
,  complaint  was  apoo  the  general  ground,  and 
also  upon  tbe  niedal  ground  that  certain 
allegatloiu  tittereof  were  uncertain. 


The  mUng  of  the  court  below  en  ttko  de- 
murrer raises  the  question  whether  an  indi- 
vidual may  maintain  an  acttra  for  damages 
against  a  public  officer  dotiwd  with  Judicial 
powers  whan,  In  the  purported  exerdBe  of 
such  powers,  such  officer  does  or  performs 
some  act  in  excess  theieef  whidi  resolts  in 
Injury  to  the  complaining  party. 

As  the  complaint  herein  shows,  an  attonpt 
was  made  to  charge  the  plaintiff  before  the 
defendant^  as  a  Justice  of  the  peace,  with' 
the  crime  of  commoi  bamttTf  A>  the  same 
is  defined  1^  seeUai  1S8  of  Uie  Penal  Code. 
Said  sectl<m  reads: 

"Common  barratry  is  the  practice  of  exciting 
groundless  judicial  proceedings,  and  is  punish- 
able by  imprisonment  in  the  county  jail  not  ex< 
ceeding  six  months  and  by  fine  not  exceeding  five 
hundred  dtdlars." 

Section  169  of  the  said  Code  provides : 
"No  person  can  be  convicted  of  common  bar- 
ratry except  upon  proof  that  he  has  excited 
suits  or  proceedings  at  law  in  at  least  three  in- 
stances, and  with  a  corrupt  or  malicious  intent 
to  vex  and  annoy." 

The  alleged  complaint  filed,  before  the  de- 
fendant; as  a  Justice,  against  the  plaintiff, 
wholly  and,  to  the  legal  mind,  quite  obvious- 
ly failed  to  state  the  offense  daiounced  by 
section  168  or  any  offense  known  to  the  laws 
of  this  state.  It  will  be  observed  that  the 
document  uimn  which  the  warrant  authoriz- 
ing the  arrest  of  the  plaintiff  was  issued  and 
upon  which  the  latter  was  in  fact  placed  un- 
der arrest  merely  sets  forth  that  in  four  dif- 
ferent instances  the  plaintiff,  as  an  attorney 
at  law,  uuavalllngly  sought  as  many  differ- 
eat  legal  remedies  In  a  Judicial  adjudication 
against  a  client  of  his  as  to  the  same  subject- 
matter.  Manifestly  it  Is  no  crime,  nor,  in- 
deed, is  it  in  contravention  of  the  common 
ethics  of  the  profession,  for  a  lawyer  to  re- 
sort to  and  exhaust  every  available  remedy 
known  to  the  law  to  relieve  a  client  of  the 
consequences  of  any  Judgment  recovered  In  a 
court  against  him,  and  the  complaint  filed 
in  the  Justice's  court  and  purporting  to 
charge  him  with  the  violation  of  Becti<m8  138 
and  159  of  the  Penal  Code  clearly  discloses 
that  he  did  no  more  than  this  in  the  matter 
as  to  which  It  was  therein  alleged  that  his 
profe88i<Hial  activities  brought  him  within 
the  ban  of  said  sectlonB.  The  cmnplalnt  here 
states,  as  we  have  seoi,  that  the  Siqireme 
Court,  in  a  proceeding  upon  habeas  corpna, 
held  that  the  c<«iplaint  filed  befwe  the  Jus- 
tice <tf  the  peace  (the  def»dant)  utterly 
failed  to  state  any  public  offense  against  the 
plaintiff,  and  so  ordered  his  discharge  from 
arrest  under  the  inocen  Issued  upon  said 
complaint,  and  we  find,  from  a  certified  copj 
of  the  proceedings  In  that  case  before  tbB 
Supreme  Court,  that  the  allegation  of  the 
complaint  In  that  regard  is  correct  But, 
while  aU  that  has  been  aald  of  the  complaint 
is  true,  may  it  be  held  that  llie  defendant,  In 
a  legal  sense,  exceeded  the  jurisdiction  or 
powers  with  which  tJie  law  dotlies  JnstIcA  of 
the  peace  whu  he  Issued  the  warraitt  of  ar- 
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rest  against  the  plalntlfl  under  tbe  drcum- 
fltances  disclosed  by  the  complaint  herein? 

[1]  The  crime  of  common  barratry,  by  rea- 
son of  the  nature  and  extent  of  the  pnbish- 
ment  prescribed  therefor,  is  what  may  be 
and  often  Is  termed,  in  contradistinction  to 
indictable  misdemeanors,  a  simple  misde- 
meanor, of  which,  it  will,  of  course,  be  con- 
ceded. Justices'  courts  have  general  Jurisdic- 
tion. Pen.  Code,  |  142S;  People  t.  Sacra- 
mento Bntcbers*  Ab^  12  GaL  A^  471,  48S, 
486,  107  Pac.  712. 

[2]  Section  1428  at  the  Paul  Code  pro- 
rides: 

"AJl  proceedings  and  actiosa  before  a  justice's 
or  police  court,  for  a  public  offense  of  which 
■nch  coarts  have  jurisdiction,  must  ht  commenc- 
ed hf  complaint  under  oatii,  wtting  forth  the 
offense  dialled,"  etc 

When,  therefore,  a  complaint  Is  filed  be- 
fore a  Justice  of  the  peace  charing  or  pur- 
porting  to  charge  a  person  with  a  public 
otteaao  of  which  the  Justice's  coart  hag  ju- 
risdiction. It  then  becomes  the  duty  of  the 
Justice,  In  the  exercise  of  the  judicial  powers 
with  wUdi  be  is  Clothed,  to  determine  optm 
an  examination  <tf  tbe  complaint,  whettur 
a  publia  offense  is  therein  stated  against 
tbe  party  so  sought  to  be  charged.  Upon  the 
determination  of  tiila  Question  rests  the  de- 
terminatlim  of  the  farther  QoestJUm  whether 
tbe  Justice  la  legally  autiioxiaed  upon  the  doo- 
ammt  filed  as  such  complaint  to  Issue  his 
warrant  for  the  arrest  of  the  parson  of  the 
par^  eo  dialled  or  attempted  to  be  charged. 
Since,  then,  he  most  pass  t^pon  the  sufficiency 
of  OiB  complaint  to  state  a.  public  oftenfie  of 
which  bis  court  baa  Jtirlsdictlon  for  the  pur- 
pose of  determining  whiter  he  is  by  said 
complaint  given  the  authority  to  issue  a  war- 
rant of  arreat,  In  doing  so,  as  well  as  when 
iasnlng  tbe  warrant,  it  be  ctrndudes  that  a 
publlo  <^eu8e  cognizable  In  bis  court  has 
been  committed  by  the  person  named  In  the 
document  as  the  accused,  he  necessarily  ex- 
erdses  the  judicial  powers  wlttt  which  the 
law  Invests  his  court  as  fully  and  completely 
as  when,  In  presiding  at  the  trial  of  a  charge 
of  misdemeanor  of  which  his  court  has  Ju- 
risdiction, he  rules  upon  questions  involving 
the  admissibility  of  evidence.  The  acts  re- 
ferred to  are  as  much  and  as  Clearly  within 
his  Judicial  functions  or  powers  as  any  act 
which  the  law  gives  him  the  authority  to 
perform  as  a  Judicial  officer.  As  In  ruling 
upon  questions  of  the  admissibility  of  CVi- 
dence  at  a  trial,  so  in  the  case  of  determin- 
ing whether  a  complaint  filed  with  him  and 
purporting  to  charge  against  gome  one  a 
public  offense  triable  In  his  court  does  or 
does  not  state  the  offense  so  sought  to  be 
charged,  he  may  fall  into  error  or  arrive 
at  an  erroneous  conclusion  upon  the  legal 
pr(H>ositions  involved.  Wbile,  as  in  this  case, 
the  purported  complaint  upon  which  be  Is- 
sued his  warrant  of  arrest  might  have  been 
In  law  no  complaint  at  all,  because  of  Its 
uttor  failure  to  diarge  the  ofCense  thus  at- 


tempted t6  be  preferred  against  the  defend- 
ant, yet  it  would  or  could  hardly  be  said 
that,  his  court  having  general  Juri&dictloD 
of  the  crime  whidi  was  thus  attempted  to  be 
stated,  he  was  not  acting  within  his  powers 
as  a  Judicial  officer  when  performing  the 
act  of  issuing  the  warrant  of  arrest,  notwith- 
standing It  s-ubseguently  developed  that, 
through  error  of  Judgment,  he  issued  the 
warrant  upon  a  foundation  insufficient  in 
law  to  Justify  such  action. 

Section  1427  of  the  Penal  Oode  provides, 
inter  alia,  that: 

"If  the  justice  of  the  peace  •  •  •  ia  satis' 
fled  therefrom  (the  complaint  filed]  that  the  of- 
fense complained  of  has  been  committed,  he 
miut  issne  a  warrant  of  arrest,"  etc 

This  means,  and  can  only  mean,  that  Jf 
the  justice  honestly  and  In  good  faith  be- 
lieves and  concludes,  from  the  complaint 
as  filed,  that  the  offense  thus  charged  or 
attemi^  to  be  charged,  being  an  offense  of 
which  bis  court  has  general  Jurisdiction, 
has  been  committed,  he  must'  thereiqKm  Is- 
sue a  warrant  ot  arrest  for  tbe  party  named 
In  the  complaint  as  the  accused;  and  where 
the  Justice  so  satisfies  himself  that  the  of- 
fense "comiklalned  <tf"  has  been  committed— 
that  Is,  where  be  thus  makes  up  bis  n^d, 
and  thereupon  Issues  tlie  warrant  of  arrest 
honestly  and  in  good  faith  or  without  being 
actuated  therein  by  malldoos  or  corrupt 
motives  (and  there  Is  no  such  showing  or 
even  such  daim  made  berO— then,  as  a  mat- 
ter of  public  policy  and  In  tbe  Interest  of  Che 
publte  BOTice,  be  should  not  be  held  to  be 
liable  In  civil  damages  because  It  transpires 
that;  throng  mere  errOT  of  Jn^tement,  be 
based  tbe  issuance  of  tbe  warrant  ot  arrest 
upon  a  complaint  Insufficient,  In  law  to 
charge  the  offense  thereby  sougjit  to  be  stat 
ed.  Vt&  base  this  conclusion  upon  the  obvi- 
ous proposition  that,  if  a  Judicial  officer, 
whether  of  high  or  low  degree  in  point  <3t 
Jurisdiction  and  dignity,  were  to  be  subject 
to  the  harassment  incident  to  a  dvll  action 
for  damages  by  every  suitor  appearing  as  a 
litigant  or  as  an  accused  in  a  criminal  pro- 
ceeding in  his  court,'  who  has  been  disap- 
pointed over  some  ruling  or  judgment  made 
or  entered  against  him,  the  Just  and  orderly 
administration  of  perhaps  the  most  impor- 
tant department  of  the  public  service  might 
be  greatly  handicapped  and  Impaired,  if, 
Indeed,  the  ends  thereof  not  wholly  frustrat- 
ed, and  that  public  policy  requires  that  no 
proceeding  in  law  which  ml^t  lead  to  such 
a  situation  should  be  countenanced  or  upheld. 

It  1&  true  that  In  some  of  the  early  cases 
it  seems  to  have  been  laid  down  that,  while 
a  dvil  action  for  damages  for  a  wrongful 
act  by  a  Judicial  officer,  when  purporting  to 
be  exercising  the  lawful  Jurisdiction  of  the 
court  or  tribxmal  of  which  he  Is  the  presid- 
ing Judge,  will  not  lie  against  a  Judge  of  a 
court  of  superior  or  general  Jurisdiction, 
even  thou^  smdi  act  may  be  shown  to  have 
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Ijeea  In  excess  of  tlw  JntlBdlctbm  of  sudi 
Judge,  or  done  with  maUdoua  or  corrupt  mo- 
tlveB,  yet  such  an  actUm  will  lie  against  a 
Judge  of  an  Inferior  court  poaaeaslng  special 
or  limited  Jurisdiction  If,  In  doing  the  act, 
such  Judge  exceeds  the  powers  expressly  coa- 
UttbA  upon  him  by  law  as  sudi  Judge  or  up- 
on the  court  ot  which  he  Is  the  Judge.  See 
cases  dted  In  Wyatt  v.  Amot^  7  Cal.  A.pp. 
221,  94  F&c.  86. 

There  are  other  cases,  however,  that  hold 
that,  upon  principles  of  sound  public  policy, 
and  to  the  end  that  the  Indepraidence  of  the 
Judiciary  as  a  system  shall  always  be  main- 
tained, the  rule  applicable  to  Judges  of  courts 
of  superior  and  general  Jurisdiction  exempt- 
ing such  Judges  from  liability  to  an  action 
for  damages  at  the  hands  of  a  suitor  claim- 
ing to  have  been  Injuriously  affected  by  acts 
done  in  excess  of  their  Judicial  powers  should 
be  alike  applicable  to  all  Judicial  officers  or 
public  officers  clothed  wiUi  and  whose  duties 
require  the  exercise  of  Judicial  powers,  In- 
cluding Justices  of  the  peace  and  like  inferior 
Judidal  officers  whose  Jurlsdlctltm.  as  estab- 
lished by  law,  is  q;)eclal  and  limited.  The 
early  case  of  Grove  t.  Van  Duyn,  44  N.  J. 
Law,  654,  42  Am.  Rep.  648,  holds  to  this  view. 
In  that  case,  which,  in  Its  general  aspect,  re- 
sembles the  case  at  bar,  a  Justice  of  the 
peace  had  authorized  the  arrest  of  the  plain- 
tiff and  held  him  to  bail  for  unlawfully  carry- 
ing  away  bundles  of  cornstalks,  "undw  a 
statute  which  came  no  nearer  to  specifying 
such  an  offense  than  carrying  away  a  stack 
at  com."  It  was  held  that  the  Justice  was 
not  civilly  liable.  So  much  Is  said  In  the 
opinion  in  that  case  that  is  instructive  and 
enlightening  upon  the  question  Involved  in 
the  case  before  us  that  we  feel  Justified  in 
quoting  therefrom  In  extenso.  The  court 
said: 

"Most  of  tile  general  principles  of  law  per- 
taining to  that  branch  of  this  controversy  which 
reUtes  to  the  alleged  Habili^  of  the  defendant 
in  this  suit,  who  was  a  Justice  of  the  peace,  are 
so  completely  settled  as  not  to  be  open  to  dis- 
cussion. The  doctrine  that  an  action  wiU  not 
lie  against  a  Judge  for  wrongful  commitment, 
or  for  an  erroneous  Judgment,  or  for  any  other 
act,  made  or  done  by  him  In  his  Judicial  capac- 
ity, is  as  tfaorouglur  estabUshed  as  are  any 
otoer  of  the  primary  maxims  of  the  law.  Such 
an  exemption  is  absolutely  essential  to  the 
Tsry  existencei  In  any  valuable  form,  of  tlie  Jn- 
dicbl  office  itself ;  tar  a  judge  could  not  be  ^ 
ther  respected  or  Independent  if  his  motives  for 
his  official  actions  or  bis  conclusions,  no  mat- 
ter how  erroneous,  could  be  put  in  question  at 
the  instance  of  every  malignant  or  disappointed 
suitor.  Hence  we  find  this  Judicial  immunity 
has  been  conferred  by  the  laws  of  every  civilized 
people.  Tbat  it  exists  in  this  state  in  Its  full- 
est extent  has  been  repeatedly  declared  by  our 
own  courts.  Such  was  pronouncml  by  the  Su- 
Iffeme  Court  to  be  the  admitted  princiole  in  the 
cases  of  Little  v.  Moore  [4  N.  J.  Law]  1  South. 
75  n  Am.  Dec.  B74] ;  Taylor  v.  Doremus  [16 
N.  J.  Law]  1  Harr.  473;  Mangold  v.  Thorpe 
[33  N.  J,  Law]  4  Vr.  137 :  and  by  this  court  in 
Loftus  V.  Fraz  [43  N.  J.  Law]  14  Vr.  667.  To 
this  extent  there  is  no  uncertainty  or  difficulty 
whatever  in  the  aabject 

"But  the  cfflbanassment  arises  where  an  at- 


tempt is  made  to  express,  with  perfect  deflnlte* 
nesB,  when  It  is  tbat  acts  done  by  a  Judge,  and 
which  purport  to  be  judidal  acts,  are  snch  with- 
in the  meaning  of  uie  rule  to  which  reference 
has  Jost  been  made.  It  la  said  everywhere  In 
the  text-books  and  decisions  that  the  officer.  In 
order  to  entitle  himself  to  claim  the  immunity 
that  belongs  to  Judicial  conduct,  most  restrict 
Ills  action  witidn  Uie  hounds  of  Us  Jnrlsdlctirai, 
and  jniisdictlon  has  beoi  defined  to  be  the  ao- 
tbority  of  the  law  to  act  officially  in  the  par- 
ticular matter  !n  hand.*  Cooley  on  Torts,  417. 
But  these  maxims,  although  true  in  a  general 
way,  are  not  sufficiently  broad  to  embrace  the 
principle  of  Immunity  that  appertains  to  a  conrt 
or  judge  exercising  a  generu  authority.  Their 
defect  is  tbat  they  leave  out  of  the  account  all 
ttioae*  cases  in  which  the  officer,  in  the  discharge 
of  his  pnblie  duty,  Is  bound  to  decide  whether 
or  not  a  particular  case,  under  the  circomstano- 
M  as  presented  to  him,  is  within  his  Juri8di<>- 
tioD,  and  he  falls  into  error  in  arriving  at  his 
conclusion.  In  such  Instance  the  Judgs^  im 
point  of  fact  and  law,  has  no  Jurisdiction,  ac- 
cording to  the  definition  Just  given,  over  'the 

f>articQlar  matter  in  hand,'  and  yet,  ni  my  opln- 
on,  plainly  he  is  not  responsible  for  the  results 
that  wait  upon  his  mistake  And  it  is  upmi 
this  precise  point  that  we  find  confusion  In  the 
decisions. 

"There  are  certainly  eases  which  hold  that, 
if  a  magistrate,  in  the  regular  dlseharM  of  his 
functions,  causes  an  arrest  to  be  made  under 
his  warrant  on  a  complaint  which  does  not 
contain  tb«  charge  of  a  crime  cognisable  by 
him,  he  is  answerable  in  an  actl<m  for  the  in- 
jury tiiat  has  ensued.  Bot  I  think  these  cases 
are  deflections  from  the  correct  rule,  [In  that] 
thcT  make  no  allowance  for  matters  of  doubt 
and  difficulty.  If  the  facts  presented  for  the 
dedsion  of  the  justice  are  of  uncertain  dgnl- 
fleation  with  respect  to  their  legal  effect,  and 
he  decides  one  way,  and  exercises  a  cognizance 
over  the  caae,  if  the  superior  conrt  In  which  the 
question  arises  In  a  suit  agalnat  the  Justice  dif- 
fers with  him  on  this  dose  legal  question,  la  he 
open  by  reason  of  his  error  to  an  attack  by  ac- 
tion? If  the  officer's  exemption  from  liabilftr  Is 
to  depend  on  the  question  whether  he  had  Juris- 
diction over  the  particular  case,  it  is  dear  that 
such  officer  Is  often  triable  under  such  condl* 
titmn,  becanae  the  higher  court,  In  deciding  a 
donhonl  jioint  <tf  law,  may  have  declared  tmt 
some  element  was  wantiag  in  the  ocmpUat 
which  was  essential  to  bring  this  case  wlthm  the 
Judicial  competency  of  the  magistrate." 

In  the  case  of  Hayes  v.  Hutchinson  A 
Shields  et  al.,  81  Wash.  394,  142  Pac.  865,  a 
Justice  of  the  peace  was  proceeded  agalntt 
In  an  action  for  damages  for  causing  the  ar- 
rest  of  the  plalntllE  on  an  allied  illegal  wmi> 
rant  of  arrest ;  the  claim  being  that  the  com- 
plaint upon  which  said  warrant  was  Issued 
did  not  state  a  case  against  the  irialntiff  un-  ^ 
do*  the  "arrest  and  ball"  statute  of  the  state  * 
of  Washington.  The  Supreme  Court  of  that 
state  held  that  the  actUm  against  the  Justice 
of  the  peace  could  not  be  maintained,  and.  In 
discussing  the  principles  upon  which  cases 
of  the  character  of  the  case  at  bar  are  to  be 
decided  and  disposed  of,  uses  the  following 
language: 

"Public  policy  demands,  and  the  better  reason- 
ed cases  huld,  that  a  Judge  of  inferior  and  limit- 
ed jurisdiction,  such  as  a  justice  of  the  peace, 
is  not  liable  in  damages  for  an  unlawful  arrest 
upon  process  issued  by  him  in  the  absence  of 
malice — and  no  malice  is  alleged — in  a  case 
which  is  colorably  though  not  really  within  his 
JuriRdiction*'--citing  a  large  nomber  of  eases, 
among  whidi  la  the  Alabama  case  U  Biooa 


Digitized  by  Google 


CaL) 


UABION 


701 


Douslass,  175  Ala.  268,  57  South.  860,  44  L. 
R.  A.  <N.  S.)  p.  164.  in  which  the  srllabus  states 
the  nile  as  declared  therein  as  follows:  "A 
judge  of  limited  jarisdiction  is  not  personally 
Hable  for  issuing  a  warrant  of  arrest  which  he 
had  no  authority  to  do,  In  a  case  of  which  he 
had  jorifldiction  of  the  snbject-matter,  if  some 
one  apparently  Qualified  to  do  so  appeared  be- 
fore him  and  made  the  requisite  compuiint,  stat- 
ing some  facta  which  enter  into  and  may  under 
aome  cMiditiont,  ot  In  co>operatl(»i  with  nnstat 
ed  facta,  oonatitute  a  criminal  offense,  or  stat- 
ins some  fact  or  facte  which  bear  general  slmili* 
tnde  to  a  fact  or  facts  deslsiuited  by  law  as  con- 
■titating  an  offense." 

There  are  many  other  cases  to  the  same  ef- 
fect as  the  above  cases,  and  among  these  the 
following  may  be  mentioned:  Feld  v.  Loftls, 
240  111.  105,  88  N.  B.  281 ;  Brooks  v.  Mangan, 
86  Mich.  576,  4D  N.  W.  633,  24  Am.  St.  Rep. 
137;  Bohri  v.  Bamett,  144  Fed.  389,  75  O. 
G.  A.  327 ;  Robertson  t.  Parker,'  98  Wis.  652, 
76  N.  W.  423,  67  Am.  St  Rep.  889 ;  Mcintosh 
V.  Bullard.  95  Aik.  227,  129  B.  W.  85. 

The  case  of  De  Ooureey  v.  Cox,  94  CaL 
665,  30  Pac  95,  cited  and  reUed  upon  by  the 
appellant,  la.  In  the  facts,  wholly  unlike  the 
case  at  bar,  and  Is  therefore  not  in  point. 
It  appears  from  the  opinion  In  that  case  that 
a  complaint  was  made  before  the  defendant, 
as  Justice  of  the  peace,  charging  the  plaintiff 
In  the  action  for  damages  against  said  jus- 
tice with  refusing  to  return  the  sum  of  $20, 
alleged  to  have  been  overpaid  said  plaintiff 
by  the  El  Cajon  Vineyard  Company;  that 
the  justice,  upon  the  complaint  so  made,  Is- 
sned  a  warrant  of  arrest  upon  which  the 
plaintiff  was  arrested  and  taken  before  the 
said  justice  of  the  peace,  and  required  to  and 
did  plead  to  said  charge ;  that  after  trial  the 
Justice  rendered  judgment  that  plaintiff  re- 
store said  amount  of  $20,  or  be  committed  to 
the  county  jail  for  20  days ;  and  that,  pursu- 
ant to  the  judgment  so  rendered,  the  justice 
Issued  a  commitment  and  delivered  it  to  an 
officer,  who  executed  It  by  imprisoning  and 
confining  the  plaintiff  In  the  county  jail  for 
the  period  of  three  days.  The  Supreme 
Court  held  that  the  complaint  stated  a  cause 
of  action  In  favor  of  the  plaintiff  and  against 
the  defendant  (the  justloe  of  the  peace)  for 
damages  for  false  imprisonment.  But  read* 
Uy  It  will  be  observed  that  absolutely  no  pub- 
lic offense  whatever  under  the  law  was  stated 
In  the  so-called  ccmplalnt  filed  wltb  the 
Justice  against  the  plaintiff.  The  Justice  had 
no  Jurlsdictloa  of  the  subject-matter  of  the 
complaint,  so  far  as  a  criminal  charge  was 
concerned.  The  complaint  merely  alleged  that 
the  plaintiff,  by  a  mistake,  had  been  over- 
paid, and  there  was  no  pretense,  so  far  as  the 
complaint  disclosed,  that  he  obtained  or  even 
retained  the  amount  overpaid  through  any 
criminal  act  on  his  part  If  the  so-called 
complaint  disclosed  anything  at  all,  It  was 
merely  a  dvll  action  for  money  bad  and  re- 
ceived, and  obviously  the  proceeding  taken 
by  the  justice  under  the  complaint  was  whol- 
ly and  entirely  coram  non  Judlce.  It  was 
not  a  case  wblcb  called  fi>r  the  anert  ot  the 


person  of  the  plaintiff.  It  was,  as  beftoe 

suggested,  in  no  sense  a  criminal  case  or  a 
proceeding  in  which  the  plaintiff  was  accused 
of  committing  a  public  offense.  The  facts 
pleaded  by  the  plaintiff  in  his  action  against 
the  justice  of  the  peace  might  therefore  be 
held  sufficient  to  raise  the  Implication  that 
malice  characterized  the  acts  of  the  justice 
of  the  peace  in  issuing  the  warrant  for  the 
arrest  of  and  In  committing  the  plaintiff  to 
imprisonment 

In  the  present  cose,  as  we  have  shown,  the 
offense  attempted  to  be  charged  against  the 
plaintiff  is  within  the  general  jurisdiction  of 
the  justice's  court  and  of  the  defendant,  as 
a  judge  of  such  court  The  subject-matter 
of  the  complaint,  though  not  well  pleaded, 
the  defendant,  as  a  justice,  bad  jurisdiction 
of.  His  failure  to  acquire  jurisdiction  of  the 
person  ot  the  plalnUfl  lay  entirely  In  the 
failure  to  state  In  the  complaint  facts  suffi- 
cient to  show  that  such  an  offense  bad  been 
committed.  There  is,  as  seen,  no  charge  of 
malice  or  corrupt  motives  in  the  act  ot  the 
defendant  In  Issuing  the  warrant  Obvious- 
ly, an  attempt — a  very  crude  attempt,  it  Is 
true — was  made  to  diarge  the  crime  of  com- 
mon barratry,  and  It  will  be  admitted  that 
some  facts  were  stated  In  the  oomplaint 
which,  co-operating  wltb  other  conceivable 
facts  not  stated,  would  constitute  the  crime 
which  It  was  attempted  to  charga  As  above 
stated,  in  passing  upon  the  question  of  the 
sufficiency  of  the  complaint  to  state  the  of- 
fense named  therein,  the  defendant  was  only 
exercising  the  powers  with  which  he  was  In- 
vested as  a  judicial  officer,  and,  although  to 
a  trained  lawyer  the  insufficiency  of  the  facts 
stated  in  the  complaint  to  state  the  offense 
thus  sought  to  be  charged  would  readily 
appear,  still  we  must  assume,  In  the  absence 
of  a  showing  of  malice  or  other  bad  motives 
In  the  act  of  the  defendant  In  Issuing  the 
warrant  that  in  so  doing  he  acted  In  good 
faith  and  In  the  honest  belief  that  the  docu- 
ment upon  which  he  Issued  the  warrant  was 
sufficient  In  law  as  a  complaint  to  justify 
that  act  And  it  may  with  no  Impropriety 
be  added  that,  while  there  Is  no  legal  pre* 
sumption  that  the  average  person  selected  to 
fill  the  office  and  discharge  the  duties  of  a 
justice  of  the  peace  is  not  a  lawyer,  still,  as 
a  matter  of  very  common  knowledge,  we 
know  that,  generally  speaking,  laymen,  with- 
out any  previous  education  In  the  law,  and 
who  are  not  conversant  with  the  technical 
rulee  of  procedure  whereby  Justice  Is  require 
ed  to  be  administered,  are  called  to  fill  judl- 
clnl  positions  of  inferior  and  limited  Jurisdic- 
tion, and  therefore  it  is  not  to  be  taken  as  a 
matter  of  astonishment  that  the  law,  substan- 
tive as  well  as  procedural  or  adjective.  Is 
often  administered  in  the  inferior  tribunals 
in  a  very  primitive  and  irregular  manner. 
Hence  It  may  readily  be  apprehended  that  it 
might,  and  perhaps  would,  prove  to  be  de- 
structive of  an  efficient  branch  of  onr  judicial 
System,  as  it  now  exists,  U  tt  were  found 
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necessary  to  promulgate  a  rule  whereby  a 
Justice  of  the  peace  may  be  subjected  to  a 
dvll  suit  for  damages  for  a  mere  error  of 
judgment  in  the  doing  of  some  act  or  the 
Issuance  of  some  process  which  Is  within  the 
general  scope  of  bis  judicial  juwers,  such 
act  not  having  been  prompted  by  an  evil 
motive,  but  done  In  perfect  good  faith  and  In 
an  honest  belief  that  he  was  I^Uy  war- 
ranted In  doing  It  Indeed,  It  is  very  doubt- 
ful whether  a  lawyer,  much  less  a  layman, 
would  be  wining  to  accept  the  olBce  of  jus- 
tice of  the  peace  If  it  were  true,  as  a  legal 
proposition,  that  he  would  he  required  to  dis- 
charge his  judicial  duties  or  examine  every 
legal  document  or  proceeding  filed  or  brought 
before  him  at  the  peril  of  an  action  for  dam- 
ages in  case  he,  through  error  of  judgment, 
did  some  act  whl(^,  though  within  his  gea- 
eral  jurisdiction,  was  not  authorized  in  the 
particular  case  In  hand.  Of  course,  In  all 
such  cases  some  one  may  suCTer  Injury,  of  a 
more  or  less  aggravated  nature,  from  the 
Illegal  act  of  the  justice ;  but  this  result  Is 
only  one  of  a  number  of  inconveniendes 
which  are  necesterlly  Inddmt  to  a  system, 
the  product  of  the  imperfect  human  mind, 
whldi  has  not  attained,  and,  In  the  very  na- 
ture of  things,  cannot  attain  to  that  degree 
of  perfectly  whldi  admits  of  no  mistakes 
and  the  Inconveniences  or  Injuries  following 
therefrom.  But  we  may  repeat,  as  the  cases 
above  mentioned  with  gratifying  persplcadty 
explain,  that,  upon  the  soundest  principles 
of  public  policy,  Injuries  resulting  from  er- 
rors so  committed  are  without  a  legal  or  any 
remedy,  a  situation  necessary  to  the  preser- 
vaticm,  In  all  Its  essential  features,  of  the 
very  system  Itself  estabUshea  for  the  admin- 
istration of  the  law. 

For  the  reasons  herein  gtven,  ttie  Judgment 
Is  affirmed. 


We  concur: 
NBTT.  J. 


CHIPMAN,   P.  J.;  BUB- 


WBBSTEB  V.  BAKTLBTT  ESTATB 
CO.  «t  aL    (Civ.  2248.) 

(District  Court  of  Appeal,  Second  Dlsbiet,  GaU- 
f omla.  Nov.  12,  1917.) 


1.  COBPOBJLTXONB  4S3»1S1(3)— STOOKHOLD! 

InspKcnNo  Books. 
A  Bt<li^holdar  has  both  a  common  law  and 
statutory  ri^t  to  iuveet  tha  owporation's 

books. 

2.  Mandamus  «s»129— IirsFicnifo  Books— 
Bnfobcsmknt. 

A  stockh6l3er*s  right  to  inspect  the  corpo- 
rate books  may  be  enforced  by  a  writ  of  man- 
date 

8.  (JOEPOaATIOWB  «=»1S1(3)  — IH9PECTT01T  OF 

Books  bt  8tookhox,dbb— RrrBOAoirvB  Op- 

XBATXON  or  Statdix. 
The  1917  amendment  to  Civ.  Coie,  tt  877, 
878,  restricting  inspection  of  corporate  ooolu 
to  bona  fide  stockholders,  is  inapplicable  to  a 
ease  arising  before  the  amendment. 


4.  COBFOBATTONS  *»181(8)— StOCKHOU)! 

iNSPBcnoR  OF  Books— BimnozAX.  Imn- 

K8T. 

A  bona  fide  stockholder  need  not  have  a  bene- 
ficial interest  in  the  shares. 

5.  COEPOBATIONB  4=i»181<3),  282— STOOKBOLD- 

EBS— Inspection  or  Books— -Dibsctobs. 
Only  corporate  stockholders  may  be  dlree- 
tors,  and  the  fact  that  sliares  are  transferred  in 
order  to  Qualify  a  pwson  as  a  ^HrecCor  fails  to 
show  that  the  boldar  is  not  a  bona  fide  atodc- 
holder. 

6.  CoBPORATions  4»17&— Stockhoij>ebs*  Li- 
ability. 

A  person  holding  corporate  shares  in  his  own 
name  u  personally  liable  (or  assessments,  etc., 
although  the  stock  is  actually  held  in  trust  for 
other  persons. 

7.  GOBPOBATIORS  «Bb1810)— StOOKHOLOEBS— 

Inspbctino  Books. 
Prior  to  its  amendment  in  1917.  Civ.  Cod^ 
ii  377,  378,  making  corporate  books  subject  to 
mspection  by  stockholders,  authorised  inspection 
bv  a  person  holding  a  share  in  her  own  name^ 
though  the  share  belonged  to  another  and  was 
transferred  simply  to  qualify  her  as  a  director. 

&  (30BPOBATIONS  «S»181(1)— STOOKHOUWBS— 

iHSFEOrmo  Books. 
Prior  to  1917  amendment  to  Glv.  Code,  H 
377,  878,  authoriring  an  Inspection  of  corporate 
books,  and  under  Const  art  12,  f  14,  rcqoirbig 
corporate  books  to  tte  opui  for  Inspection,  ett. 
inspection  eonld  not  be  denied  becanse  the  stock- 
holder intoided  to  use  the  infbnnation  to  the 
coriraration's  injury. 

Appeal  from  Superior  Court;  San  Diego 
County;  C.  N.  Andrews,  Jndge. 

Petition  for  writ  of  mandate  by  Bmlly  B. 
Webster  against  the^  Bartlett  Estate  Com- 
pany, a  corporation,  and  others.  From  a 
judgment  denying  her  petition,  she  uqjieals. 
Reversed. 

B.  8.  Torrance,  Charles  P.  Prltdiard.  and 
Warrw  S.  Ubby,  all  San  Diego,  for  ap- 
pellant Sweet,  Steams  &  Fravard*  of  Sao 
Dif^o,  for  respondents. 

CONRET,  P.  3.  The  plalntUf  appeals  from 
a  judgment  denying  her  petition  for  a  writ 
of  mandate  wherry  it  was  sought  to  compel 
the  defendants  to  permit  the  petitioner  to 
Inspect  and  examine  the  books,  records,  and 
journals  of  defendant  corporation,  ^e  ac- 
tion was  commenced  on  May  81.  1016,  after 
demand  for  such  inspection  and  examlnatioo. 
which  danand  was  refused  by  the  defaid- 
ants.  The  judgment  was  entered  on  the  1st 
day  of  July,  1916,  and  appeal  taken  within 
60  days  thereafter. 

On  the  25th  day  of  June,  1907,  one  share 
of  stock  of  defendant  corporation  was  is- 
sued to  appellant,  and  at  all  times  there- 
after said  share  of  stock  was  in  her  name  on 
the  books  of  the  corporation.  Said  demand 
was  made  by  appellant  as  a  stockholder,  and 
Is  based  upon  her  alleged  rights  as  a  stock- 
holder. The  answer  of  defendants  to  the 
petition  does  not  deny  the  facts  above  stated, 
bnt  alleges  Uiat  said  share  of  stock,  whidi 
was  transferred  to  appellant  by  one  E.  Bart- 
lett Webster,  was  transferred  to  and  held 
appellant  solely  for  the  purpose  of  qaallfying 
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ber  as  a  director  at  tbe  ravporatlOD;  tbat 
die  paid  no  consideration  therefor;  and  that 
she  received  said  certificate  upon  ttie  under- 
standing and  agreement  betwera  her  and  B. 
Bartlett  Webster  that  the  share  of  Btock  was 
the  propert7  of  B.  Bartlett  Webster,  and 
would  be  returned  to  blm  upon  demand  or 
upon  her  ceasing  to  be  a  director  of  defend- 
ant corporation.  The  answer  further  alleged 
that  If  petitioner  had  made  her  damand  as 
director  of  the  corporation  and  had  dalmed 
and  admitted  that  she  was  such  director, 
defendants  would  hare  accorded  her  such 
taspectlon  and  exanUnatloni  and  that  her 
demand  .was  refused  because  sho  based  her 
claim  of  rlt^t  KOeir  upon  the  ground  that 
she  waa  a  atodthcdder.  The  eoort  In  Its  find- 
ings of  fact  declared  that  said  certlflcate  of 
stock,  although  Issued  to  and  standing  on 
tbe  books  of  the  corporation  In  the  name  of 
appellant,  waa  in  zealit7  the  prppert?  of  B. 
Bartlett  Webster,  and  waa  held  by  appellant 
for  him  upon  the  terms  and  conditions  and 
for  the  purposes  set  out  ta  ttw  anawor,  as 
above  stated;  that  aiweUant  is  not  now  and 
never  has  been,  since  on  or  about  the  26th  day 
of  Jmie,  1917.  a  bona  fide  stodcholder  <a  the 
owner  or  header  of  any  <tf  the  aharea  of  the 
capital  stock  of  the  corporation,  "and  is  not  a 
stodcholder  of  said  defendant  corporation, 
Bartlett  Estate  Company,  so  as  to  entitle  her 
to  demand  or  have  the  right  to  Inspect  and 
examine  the  books,  tecords.  and  Jooroals  of 
said  defendant  corporation."  No  demand  for 
the  return  or  re  transfer  of  tbe  certlflcate 
was  ever  made  by  B.  Bartlett  Webster.  At 
the  trial  the  plaintiff  duly  made  and  pre- 
served all  legal  objections  to  the  evidence  of- 
fered by  the  defendants  and  received  by  the 
court  showing  the  conditions  and  circum- 
stances under  which  the  certlflcate  of  stock 
was  issued  to  the  plaintiff. 

[1-4]  It  is  not  denied,  and  It  may  not  suc- 
cessfully be  denied,  that  a  stockholder  of  a 
corporation  has  the  right  to  inspect  the  books 
of  the  corporation.  This  Is  a  common-law 
right  which  also  is  recognized  by  statute  in 
this  state  and  which  may  be  enforced  by  writ 
of  mandate.  Hobbs  v.  Tom  Beed  Gold  Hln. 
Co.,  164  Cal.  497,  129  Pac.  781,  43  L.  R.  A 
(N.  a>  1112.  The  contention  of  respondents 
Is  that  this  right  is  confined  to  bona  fide 
stockholders;  that  one  who  Is  not  the  real 
and  beneficial  owner  of  stock  Is  not  a  bona 
fide  stockholder,  even  though  he  holds  certifi- 
cates of  stock  duly  registered  in  hla  name 
on  the  boftks  cf  the  corporation;  and  that 
the  corporation  has  the  right  to  go  behind  the 
fact  of  apparent  ownership  as  shown  by  the 
books  and  may  refuse  Inspection  of  its  books, 
if  the  demanding  stockholder  Is  not  in  fact 
the  real  and  beneficial  owner  ot  the  shares. 
Counsel  for  respondents  have  quoted  to  us 
and  used  in  their  argument  sections  877  and 
S78  of  the  C^vll  Oode^  as  amended  In  the  cur- 
rent year  1917,  whereby  the  rltfit  of  Inspec- 
tion  of  corporati<m  recrards  tbasetoion  pre- 


scribed aa  the  right  ot  any  atoekholder,  la 
now  given  to  any  bcnia  fide  atodcholder. 
Whatever  the  effect  of  these  amendments 
may  be,  they  can  have  no  bearing  up(m  this 
case,  for  all  rights  to  be  determined  herein 
depend  upon  the  law  as  it  was  before  these 
amendments  were  adopted.  Moreover,  it  is 
well-settled  law  that  one  may  be  a  bona. 
fide  stockholder  without  having  any  bene- 
ficial Interest  in  the  aharea.  Boyal  Consol- 
idated Hlnlng  Ca  t.  Boyal  Consolidated 
Mines  Oa,  Ltd.,  167  Cal.  737,  110  Pac.  123. 
137  Am.  St  Bep.  166. 

[B]  Since  the  defendants  by  their  answ^ 
claim  that  appellant  when  aha  made  her  de- 
mand was  a  director  of  the  corporation,  they 
necessarily  admit  het  status  as  a  stockhold- 
er, since  only  stockholders  of  corporatlms 
may  be  directors  thereof.  The  mere  fact 
tbat  shares  of  stock  are  transfored  to  a  per- 
son in  OTder  to  auaUl^  him  to  be  a  director  of 
the  corporation  does  not  tend  to  prove  that 
he  Is  not  a  bona  fide  stockholda.  In  7  Bul- 
Ing  Case  Law,  section  41S  of  the  title  on  Cor- 
porations.  authwltles  are  cited  supporting 
the  rule  as  stated  in  the  text,  as  follows: 

"As  a  general  rule,  however,  the  statutes,  char- 
ter, or  by-lawa  governing  the  oorporation  pro- 
vide that  the  directors  shall  be  stockholders,  and 
where  audi  is  the  requirement  it  is  essential  to 
render  a  person  eligible  to  the  office  of  director 
that  be  be  an  owner  of  stock  In  fact ;  and  while 
the  courts  are  not  disposed  to  constme  such  re- 
qniremfflit  so  strictly  as  to  inhiUt  the  transfer 
of  stock  for  the  express  and  avowed  purpose  of 
qualifying  the  transferee  (or  election  to  the  office 
of  director  or  trustee,  yet  such  rule  is  limited  to 
a  transfer  in  good  faith  and  does  not  apply  to 
render  eligible  one  to  whom  stock  is  transferred 
solely  for  the  purpose  of  qualifying  him,  the 
stodE  b^g  immediately  assisned  back  to  the 
true  owner  In  Uank,  tnooiA  his  name  remains 
on  tha  corporate  books  as  a  stockholder." 

[8]  A  person  who  hxMB  aharea  of  stock 
actually  issued  to  him  and  duly  registered  in 
hla  name  on  the  books  of  the  corporation  in- 
cnrs  definite  liabilities  to  the  corporation,  as 
well  as  to  its  creditor^  even  though  he  in 
fact  holds  audi  etwA  In  trust  for  otbn  per- 
sons. Such  stoibkbolder  Is  personally  liable 
to  the  corporation  on  account  of  assessments 
levied  upon  the  stock.  La  Habra  Oil  Co.  v. 
Francis,  160  Pac.  401,  decided  by  this  court 
October  29,  1917.  In  Market  St  By.  Ca  v. 
Hellman,  109  Oil.  571,  42  Pac.  225,  it  was  de- 
clared that  a  trustee  must  be  deemed  the  le- 
gal owner  of  the  stock  and  "as  against  the 
corporation  and  all  the  world,  except  his 
cestui  que  trust,  no  inquiry  may  be  made 
touching  his  actions  In  the  premises." 

According  to  the  provlslona  of  section  322, 
Civil  Code,  the  creditors  of  a  corporation  may 
not  proceed  to  enforce  (under  circumstance 
therein  stated)  the  statutory  stockholders'  lia- 
bility againdt  pledgees  or  trustee,  but  are  lim- 
ited to  proceeding  against  the  equitable  own- 
er. But  the  rule  so  provided  does  not  apply 
in  favor  of  one  who  takes  the  stock  and  holds 
It  unqualifiedly  in  bis  own  name.  In  Huri- 
burt  T.  Arthur,  140  Cal.  108.  73  Paa  734,  98 
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Am.  St  Rep.  17,  where  consideration  was 
given  to  the  terms  of  section  322,  Civil  Code, 
it  was  held  that  so  long  as  a  stockholder  ap- 
pears as  such  on  the  books  of  the  corporation, 
there  being  nothing  shown  thereon  to  Indicate 
that  he  does  not  hold  as  owner,  he  Is  subject 
to  the  stockholders'  UabUtty  to  the  creditors 
of  the  corporation. 

[7,  8]  Obllgafioug  and  liabilities  carry  with 
them  concurrent  rl^ts.  Since  a  stockholder 
who  holds  stock  as,  according  to  the  flndinga 
of  the  court,  the  plaintiff  held  her  stock  In 
this  case,  is  liable  to  pay  assessments  and  Is 
liable  to  creditors  for  a  proportionate  share . 
of  debts  of  the  corporation,  sndi  stockholder 
is  reasonably  qnd  legitimately  entitled  to  the 
right  of  inspection  and  examination  of  Its 
books  and  business.  The  appellant  having 
established  her  status  as  a  stockholder,  de- 
fendants were  not  entitled  to  Impose  upon  her 
a  condition  having  reference  to  another  mat- 
ter, such  as  that  she  admit  ttiat  she  was  a 
director  of  the  corporation  and  make  her  de- 
mand as  such  director. 

-  By  their  answer  defendants  alleged  that 
the  plaintilTs  demand  was  not  made  in  good 
faith,  and  was  made  solely  for  the  purpose  of 
harassing  the  defendant  corporation  and  said 
defendant  E.  Bartlett  Webster,  and  in  the 
hope  that  she  might  discover  evidence  which 
wonld  be  of  use  and  benefit  to  her  in  other 
actions  against  them.  No  finding  of  fact  con- 
cerning these  aU^tlona  was  made  by  the 
court.  Counsel  for  respond^ts  In  their  brief 
refer  to  evidence  ahovring  the  existence  of 
suidL  adrerse  Utlgatton,  and  In^dst  ttiat  It 
tends  to  show  that  appelant  la  seeUng  to  dth 
tain  Information  wbbA  she  Intends  to  use  to 
the  Injury  of  the  coiporatton.  Tbey  refer  as 
ajcaln  to  the  amendmmt  to  sectton  877  of  the 
ClTlI  Code  aa  ad(u>ted  In  1917,  where  some 
proTlslon  la  made  for  denial  of  tlie  rU^t  of 
Inavectton,  upon  a  satlsfftctory  showing  that 
the  stockholder  demands  the  nma  wiOi  la- 
tent to  nse  the  Informatloo  to  the  Injury  of 
the  corporation.  As  we  have  said  before, 
statutory  amendments  of  1917  are  not  avail- 
able for  the  parpoee  of  this  case,  and  the 
amendment  mentioned  would  not  protect  the 
respondents  here,  even  if  the  court  had  found 
that  such  satisfactory  showing  of  injurious 
intent  had  been  made,  ^e  indicated  evi- 
dence could  not  properly  be  received  or  con- 
sidered in  aid  of  the  claimed  purpose  of  de- 
fendants. In  Johnson  v.  langdon,  135  Cal. 
624,  67  Pac.  1050,  87  Am.  St.  Rep.  156,  which 
was  a  proceeding  like  that  in  the  case  at  bar, 
a  similar  affirmative  defense  was  offered  and 
the  court  struck  from  the  answer  said  affirm- 
ative portion  thereof.  This  ruling  was  sua- 
tained.   The  Supreme  Court  said  that: 

"The  great  weight  of  the  American  authoritieB 
Is  to  the  effect  that  where  the  right  is  statutory 
It  Is  not  necessary  for  the  petition  to  aver  or 
show  the  purposes  or  object  of  tlie  Inspecticm, 
Neither  Is  it  any  defense  to  allege  that  the  ob- 


jects and  purposes  are  Improper,  and  that  the 
petitioner  desirea  to  injure  the  bustness  of  the 
eorporatioQ.  The  clear  legal  right  ^ven  by  the 
CoDfltitutUMi  and  the  statute  cannot  be  denatea 
by  stopping  to  Inquire  into  motives."  , 

That  decision  was  followed  by  thla  court  la 
Poor  v.  YameU,  28  CaL  App.  714.  153  Pac. 
97&  Article  12,  {  14.  of  the  state  ConstltutloQ 
requires  that  the  corpmation  books  be  kept 
"for  inspection  by  every  person  having  an  hi- 
terest  therein."  While  we  have  based  our 
discussion  entirely  upon  the  status  of  ai^l- 
lant  a«  a  stoAtHMer,  It  may  here  be  wwthy 
of  note  that  taamedlatdy  prior  to  the  transfer 
of  appellant  of  aald  one  ahare  of^boek  die 
transferred  to  B.  BarUett  Webster  400  shares 
ot  stock  of  the  same  OMporaUon;  that  part 
of  the  consideration  thereftv  was  paid  by 
giving  her  his  promissory  note  for  tTlfiOH, 
pledging  the  400  shares  to  her  as  security  for 
said  note ;  fliat  there  Is  no  evidence  that  said 
note  has  been  paid  ot  said  x^edge  released. 
It  does  not  ftppear,  however,  that  the  ftMita 
ccmcmilng  such  pledge  are  tihown  nptm  the 
books  of  the  cfffporatlML 

The  jodgmoit  Is  reversed. 


Wte  concur: 
pro  tank 


JAMES,  J.;  WOKK8,  Judge 


HUFFAKBR  r.  BfoYBT  et  aL    (GIt.  2259.) 

(District  Court  of  Appeal,  First  Dtetriet,  CaH- 
fomla.   Nov.  14,  U»17.   Btiiearing  Denied 
by  Supreme  Court  Jan.  10.  1^18.) 

1.  Appsai,  abd  Bbbor  «=»757(2)— Rstmw— 
Bumonmor  or  GoHPLAiifr. 

To  warrant  an  opinion  on  the  nature  ot  tt» 
first  or  the  amendea  complaint.  It  is  necessair 
that  the  whole  of  the  complaints  be  set  forth 
in  die  briefs,  and  mere  fragments  are  not  suffi- 
cient 

2.  LlBIX  AlTD  SLANBSB  «S370— Bohd— Sicat- 
VTX. 

Where  the  original  complaint  stated  an  ac- 
tion for  libel  and  slander,  and  the  amended 
complaint,  though  possibly  stating  an  action  for 
mahcioos  proaecntioo,  alleged  facts  suffident  to 
eonstltttte  an  action  toe  libd  and  slander,  it 
was  incumbwt  npon  plaintiff  to  file  the  bond 
requhred  by  St  1871-'^  pu  633. 

3.  Pleading  «»352  —  Stbixivq  AMxsnasB 
CoicpLAinr— Obdeb. 

An  order  dicmistlng  an  action  for  libel  and 
slander  after  plaintiTs  failure  to  file  the  stat- 
utory bond  was  not  an  order  striking  ttie  amend- 
ed complaint  from  the  files,  though  It  rmdwed 
audi  complaint  IneffectuaL 

Appeal  from  Superior  Court,  Alameda 
Count? ;  William  H.  Donahn^  Judge. 

Actl<Hi  by  El.  HoflFaker  against  John  Lk  Me- 
Vey  and  others.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

Rodolph  Batfleld  and  B.  HUffaker,  both  of 
Oakland,  fi>r  aK>eUant.  J<dm  L.  HcVcor,  et 
Oakland,  tor  reaiiondents. 

LBKNON,  P.  J.  TtOa  appeal  Is  from  a  Judg- 
m&at  of  dismissal  of  an  action  after  refusal 
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ot  the  plaintiff  and  appellant  to  file  a  bond  as 
required  by  the  provisions  of  the  libel  and 
Blander  act 

The  case,  as  presented  In  appellant's  briefs 
does  not  contain  sufficient  printed  extracts 
trmn  the  record  to  enable  this  court  to  deter- 
mine the  character  of  tither  the  flnt  or  the 
amended  complaint. 

"While  the  alternative  method  of  appeal  per- 
mits parties  to  file  typewritten  transcripts  in 
lieu  of  printed  jud^ent-roUs  and  bills  of  ex- 
ceptions, such  permuuion  casts  no  burden  uiton 
the  appellate  courts  to  examine  the  typewritten 
documents  in  deciding  the  appeal."  California 
Bar.  it  Comm.  nutk  t.  Oanne,  168  Pae.  285; 
Beecham  v.  Boms,  168  Pac.  1W& 

[1]  To  warrant  an  opinion  on  the  nature  of 
the  complaints  In  this  case  it  is  necessary 
that  the  whole  of  the  complaints  be  set  forth, 
and  mere  fragments  are  not  sufficient. 

[2]  However,  a  cnnory  examination  of  the 
typewritten  transcript  discloses  the  following 
facts:  The  original  complaint,  while  not  a 
model  pleading,  is  an  attempt  to  set  torth  an 
action  for  libel  and  slander.  The  lower  court 
so  construed  it  and  ordered  the  plaintiff  to 
file  the  statutory  bond.  Cal.  Stats.  1871-72,  p. 
633.  Plaintiff  faUed  to  fUe  a  bond  within  the 
time  allowed  by  the  court,  but  the  <lay  after 
the  order  plaintiff  filed  an  amended  com- 
plaint, and  two  days  later  filed  a  motion  to 
Tacate  the  order  mi  the  ground  tliat  plaintiff 
bad  the  right  under  the  law  to  amend  his 
comidaint  to  set  forth  tiie  nature  and  purpose 
of  his  action,  and  that  ttie  amplalnt  was  not 
one  for  eithw  libel  or  dander.  On  the  bear- 
ing of  the  motion  an  order  and  judgment  was 
made  dismissing  tbe  actkm  on  tbe  ground 
that  plaintiff  tiad  not  filed  the  requisite  bond. 

In  ouiy  o^Jilcm,  the  original  complaint 
states  an  action  for  Ubel  and  tdander, 
and  the  amended  complaint,  while  it  perhaps 
states  aq  acti<m  for  malicious  prosecution, 
certainly  alleges  facts  sufficient  to  constitute 
an  action  for  Ubel  and  slander.  It  was  there- 
fore Inctmibent  upon  the  plaintiff  to  file  the 
bond  as  ordered. 

[3]  The  contention  that  the  court  erred  in 
denying  plaintiff  the  right  to  file  an  amended 
complaint  is  not  supported  by  the  record. 
The  record  shows  that  an  amended  complaint 
was  filed,  and  it  nowhere  appears  from  tbe 
record  that  the  court  made  any  order  strik- 
ing such  amended  complaint  from  the  files. 
The  only  reference  to  such  amended  com- 
plaint is  found  in  the  order  dismissing  the  ac- 
tion after  the  failure  of  the  plaintiff  to  file  a 
b<Hid.  That  order  does  not  strike  the  amend- 
ed complaint  from  the  files,  although  the  ef- 
fect of  the  order  was  to  render  such  amended 
complaint  Ineffectual  tox  any  purpose; 

Judgment  affirmed. 
» 

We  concur:  KBRBIGAN,  X;  BICH- 
&BDS,  J. 


FOLEY  et  aL  t.  HORNUNa   (CHt.  1744J 

(District  Court  of  Appeal,  niird  District,  Gali- 
fomU.   Nov.  14,  1817.) 

1.  NlGLIQEnOB  «S»32(!9— InVITSE  OIT  FBEU- 
IBES— CaBB  ReQUIKED. 

Where  a  merchant  invites  a  customer  to  fol- 
low him  to  his  workshop  at  the  beck  of  his 
store  to  look  at  goods  stored  there,  such  custom- 
er is  not  a  mere  licensee,  but  the  merchant  must 
use  all  reaAonable  means  to  make  that  part  of 
the  store  safe  for  one  visiting  it. 

2.  Appeal  and  Bbbob  «a>14M8(l)— Habuxbsb 

BSBOR— BXAUHATZOn  OT  WlIHBSSES— RSP- 
KtlTION. 

An  objection  to  quesdonB  asked  on  rebuttal 
that  bad  been  answered  on  the  direct  should  be 
snstained :  but  where  the  answers  are  mere  rep- 
etitions, they  are  not  seriously  prejudicial. 
8.  Tbial  (£=329(2)— Cohmints  on  Evidekok 

BY  COUET. 

A  remaric  by  the  court  on  overmllng  an  ob- 
jection to  question  that  the  matter  is  "probably 
of  some  importance"  could  not  result  in  having 
attached  additional  aignificance  to  the  answers, 
and  especially  will  it  be  so  held  where  connsel 
did  not  see  fit  to  call  the  matter  to  the  court's 
attention  at  the  time. 

4.  TbIAI.  <t=»295(9)— iNBTBITCTIDNd  GONBTBUBD 
AB  A  WEOIJ^— NUUBEB  OF  WiTNCSBSS. 

Part  of  an  instruction  preceded  by  a  proper 
instruction,  that  the  number  of  witnesses  should 
not  be  considered  was  cured  by  another  clause 
that  where  the  evidence  is  contradictory  no  tes- 
timony should  be  disregarded,  but  circumstanc- 
es, as  in  cases  where  the  number  of  witnesses 
on  each  aide  is  unequal,  should  be  considered. 
6.  Tbial  <3=3315— Vebdici^'*Chance." 

Where  jurors  disagreeing  as  to  amount  of 
verdict  arrive  at  a  sum  by  the  quotient  method 
without  agreeing  to  be  bound  by  the  result,  and 
then  after  consiaering  the  result  adopt  approxi- 
mately the  same  sum,  the  verdict  is  not  one  ar- 
rived at  by  chance  within  Code  Civ.  Proc.  { 
657,  making  sudi  verdicts  grounds  for  new 
triri. 

[Ed.  Note^For  other  definitions,  see  Words 

and  Phrases,  Vint  and  Second  Series,  Chance.] 

6.  Appeal  and  Ebbob  ®=»1015(&)— Findinos 
OT  Fact — Contbadictobt  Affidavits. 
Where  affidavits  of  some  jurors  wtnild  show 
that  a  verdict  was  arrived  at  by  chance,  and 
affidavits  by  others  denied  such,  the  hiding  of 
the  court  to  sustain  the  verdict  will  not  be  dis- 
turbed, though  Code  Civ.  Proc.  |  657,  subd.  2, 
provides  that  such  conduct  may  be  proved  by 
the  affidavit  of  one  juror. 

Appeal  from  Superior  Oomt,  Kant  Oonntr; 
M.  L.  Short,  Judge. 

Action  by  David  Foley  and  Mary  Foley 
against  Paul  Homimg.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Kaye  &  Slemon,  of  Bakersfield,  for  appel- 
lant. Honias  Scott  anVl  Rowen  Irwin,  both 
of  Bakersfield,  for  respondents. 

CHIPMAN,  P.  J.  Plaintiffs  are  husband 
and  wife,  and  the  action  is  by  plaintiff  Mary 
Foley  for  Injuries  received  by  her  through 
the  alleged  negligence  of  the  defendant.  It 
appears  from  the  complaint  that  the  defend- 
ant is  a  merchant  conducting  business  in  the 
city  of  Bakersfield  In  a  building  situated  on 
Chester  avenue.  It  is  alleged  that  the  place 
of  defendant's  business  consisted  of  a  building, 
on  the  ground  floor  uf  wbldi  his  ga»ral  mer^ 
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cbandlse  burineas  was  conducted,  and  to 
which  access  was  had  at  the  entrance  on 
Chester  avoiue;  that  there  was  a  basement 
to  the  building  about  nine  feet  below  the 
ground  floor;  that  towards  the  rear  of  said 
ground  floor  there  was  a  large  hole  or  open- 
ing in  which  was  an  elevator  used  for  the 
purpose  of  conveying  goods  to  and  from  the 
basement  to  the  ground  floor,  and  was  "so 
located  that  an;  oae  entering  aald  store  for 
the  parpose  of  making  a  purchase  ther^n 
would  be  liable  to  ffttl  into  aald  bole  or  open- 
ing, unless  the  same  was  properly  provided 
with  guards  or  the  said  opening  was  closed," 
and  that  the  said  hole  was  dangerous  to  per- 
sons trading  In  or  walking  in  or  about  said 
store;  that  on  June  S,  1912,  the  plaintiff 
Mary  Foley  entered  said  defendant's  store 
tor  the  poivoae  ot  pnndiaaiiig  a  tent,  and 
wu  met  by  defendant,  "who  directed  her  to 
tbe  rear  end  of  said  itore  to  look  at  some 
tents  which  defoidants  were  offering  for 
aale";  that  while  plaintiff  was  passing  to 
the  rear  ot  said  store  for  the  purpose  men- 
tloni^  and  having  no  knowledge  that  there 
was  an  opejting  or  trap  In  aald  floor,  she 
Bt^ped  Into  and  fell  through  said  hole  to  the 
basement,  thna  receiving  the  Injury  complain- 
ed.ot;  that  the  said  opening  was  by  reason 
of  Oie  negligence  ct  defendant  irtioUy  un- 
protected or  dosed.  The  complaint  then 
mt  forUi  the  nature  of  the  Injorlea  received, 
alleging  tliat  they  "were  not  caused  by  rea< 
son  ot  13ie  negligence  ot  tlie  aald  plaintiff 
Hary  TiAef.'* 

A  general  Qemurrer  to  tbe  .complaint  was 
overruled,  and  defendant  answered;  denying 
amdflcally  Hie  averments  ot  the  complaint, 
except  as  to  the  general  description  of  the 
building  and  the  location  of  the  opening  men- 
tioned In  the  c(»nplalnt,  and  alibied  "tbat 
tbe  hole  mentioned  aifd  described  in  said 
oomplatnt  was  carefully  guarded  by  a  rope 
flimly  sDVended  a  distance  of  2H  'Mt  above 
the  floor  of  the  storeroom,  and  about  4  feet 
distant  firom  the  edge  of  the  <q;ienlng  mo- 
tioned In  the  said  cunplalnt  in  a  manner  so 
that  flie  same  was  plainly  vlsiUe  to  the  sl^t 
erf  any  person  proceeding  towards  the  said 
opening,  and  that  the  same  formed  an  ef- 
fectual obatructiou  against  a  person  attempt- 
ing to  proceed  towards  said  hole  or  opening, 
and  the  said  plaintiff  entirely  disregarded 
the  said  guard  or  rope  and  deliberately  walk- 
ed under  or  over  the  same,  and  through  her 
own  carelessness  and  negligence,  caused  her- 
self to  be  precipitated  Into  the  basement  of 
tbe  said  building";  that  defendant's  store 
mentioned  In  the  complaint  was  divided  into 
two  departments,  "the  fore  part  of  whlcdi 
was  arranged  for  the  reception  of  customers 
of  said  defendant  and  of  displaying  and 
dispensing  mert^andise  to  them,  and  the 
rear  portion  of  the  said  store  at  said  time 
was  used  by  tbe  said  defendant  for  a  work- 
shop, In  the  manufacture  and  repair  of  har- 
ness and  ottier  leather  goods,  and  also  for 
storing  merchandise  of  the  said  defendant  in 
a  toft  suspoided  over  stM  Shop";  diat  the 
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said  opening  mentioned  in  tbe  OMnplalnt 
"was  situated  in  the  rear  of  said  store  and 
In  that  portion  thereof  so  used  by  tbe  said 
defendant  ns  a  workeduq;>";  that  on  said  date, 
defendant  proceeded  to  the  rear  portion 
of  the  store  for  the  purpose  of  procuring 
a  tent  to  show  to  plaintiff  "in  the  front 
portion  ot  tbe  said  store,  and  before  de- 
parting to  procure  the  said  tent,  enjoined 
the  said  plaintiff  to  ranaln  in  the  front  por- 
tion of  the  said  storeroom  nntll  the  said  de- 
fendant should  return  with  the  said  tent," 
and  that  plaintiff  disregarded  the  instructions 
of  the  defendant  and  "deliberately  walked 
over  or  imder  the  said  rope  and  was  proceed- 
ing toward  that  portion  of  the  said  store- 
room used  as  a  workshop  by  said  defendant, 
when  she  pred^tated  herself  Into  the  said 
<H)enlng,  and  sustained  the  injuries  allured 
In  her  comi^aint"  He  alleged  that  at  the 
said  time,  the  said  storeroom  and  that  portion 
where  the  said  opening  was  situated  was 
well  lighted,  "and  the  said  rope  and  open- 
ing were  plainly  visible  to  any  person  iHt>- 
ceedlng  toward  the  same,  and  had  the  said 
plaintiff  ttcerdsed  ordinary  care  ai^d  cao- 
tion  she  would  have  avc^ded  falling  into  the 
said  openli^  and  sustalnliv  the  Injuiy  alli- 
ed ttt  her  complaint.*' 

The  cause  was  tried  1^  the  court  with  a 
Jury,  and  plaintiffs  had  the  verdict  for  dam- 
ages In  the  sum  of  ¥2,000  on  which  Judgment 
was  accordingly  entered.  Defendant  appeals 
from  the  Judgment  and  tnxu  the  order  deny- 
ing his  nwtlon  tor  a  new  trUL  A  revenal 
of  the  Judgment  and  the  order  la  asked  oa 
the  grounds:  (1)  Tbe  insufficiency  of  the 
evidence  to  Justify  the  vertllct;  09  errors 
of  the  court  In  admission  of  testimony  and 
comment  of  the  court  upon  such  testhnony; 
&)  the  error  of  the  court  In  refusing  and  giv- 
ing Instructions;  (i)  misconduct  of  the  Jury 
In  reaching  their  verdict  by  resort  to  diance 

The  account  of  the  acddent  appears  by 
the  testimony  of  plaintiff  Mary  Fol^,  found 
in  the  record  In  narrattve  fbrm.  We  qnote 
as  followB: 

''On  tbe  Sd  of  June.  1912,  I  lived  in  Beale- 
ville.  Kern  county.  I  came  to  Bekersfield  the 
8d  of  June  to  get  a  tent.  I  asked  a  gentleman 
where  I  could  get  a  tent,  and  he  Bays,  *Go  over 
there,  that  store  there ;  they  bave.  tents  there.* 
I  went  over  Uiere,  and  he  was  standing  at  the 
door  where  I  could  see  him  before  I  went  In, 
and  the  gentleman  came  out  and  says,  'What 
do  you  want?*  I  says,  T)o  you  sell  tents  here?* 
and  he  says,  'Xes,  come  in,'  and  I  went  right  in. 
I  went  right  after  blm,  and  I  went  in  part  way, 
and  he  went  that  way  (pointing),  and  I  went 
this  way.  I  followed  him  up,  and  he  went  that 
way  (pointing),  and  I  went  in  the  hole.  I 
couldn't  say  how  far  I  was  behind  him  when 
following  him.  Both  of  us  was  walking;  he 
was  walking  and  I  was  walking  after  him.  The 
distance  between  ua,  maybe  two  or  three  steps, 
I  couldn*t  say.  Be  walked  in  and  I  walked 
right  after  him.  He  went  tliat  way  and  1  fol- 
lowed him.  Be  turned  that  way,  where  tbe  bug- 
gies were,  the  tight  hand.  I  couldn't  tell  yon 
anything  about  what  part  of  the  store  it  was 
that  he  turned,  only  ne  turned  that  way.  and 
the  bole  was  tight  here,  and  the  counter  was 
right  here,  and  when  he  went  that  way  where 
the  bunlM  was-*  71m  Court:   What  part  of 
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the  Btort  we  vw  In  ivbtt  he  tamed?  A. 
Jest  eren  with  the  coanter,  and  he  turned  and 
tt  happened  so  qnick— H  hamiened  so  quick  that 
I  'couldn't  do  an;  more,  llie  hole  was  In  the 
middle  of  the  floor,  quite  a  waya  back  in  the 
bnfldinK,  near  the  counter.  It  wee  back  near 
the  end  of  the  counter.  It's  quite  a  long  store. 
I  vas  about  3  or  4  feet  from  the  counter  when 
this  man  turned  to  the  right.  After  he  turned 
to  the  right  I  fell  In  the  hole  right  there.  The 
counter  wee  on  the  left  side  of  the  building  com- 
ing in.  I  couldn't  tell  where  I  fell,  but  it  was 
a  hole.  That  was  all  I  know  about  It  It  was 
a  big  dark  place  I  fell  in.  I  fell  down  and 
went  to  the  bottom,  wherever  it  was,  about  10 
or  12  feet,  as  far  as  I  know.  •  *  •  There 
was  no  rope  or  guard  or  railing  of  an;  kind 
around  this  opeumg  that  I  could  see  when  I 
fell  into  it,  and  after  I  fell  in  it.  There  was 
nothing  there  to  stop  me  from  faUing  la  there. 
I  just  stepped  in  there  and  went  down.  There 
was  nothing  there.  I  didn't  see  anything  there. 
I  had  never  been  In  the  store  before.  I  did 
not  know  there  was  an  opening  in  the  floor 
there.  Nobody  told  me  there  was  a  hole  there 
or  said  anything  to  me  of  9jsj  kind,  to  look  out 
or  he  careful,  or  anything  about  it  I  did  not 
see  any  hole  there.  When  I  was  brought  up  im- 
mediately after  the  fall  and  was  sitting  in  the 
chair  on  the  floor  near  the  opening  there  was 
no  rope  there  or  guard  around  this  nole  to  pre- 
vent me  from  falling  into  it  •  •  *  A  person 
eonUng  along  the  side  of  the  counter,  by  the 
front  coanter  toward*  the  rear  part  of  Hie 
Btore,  would  walk  Into  the  hole  all  right  The 
counter  ended  maybe  2,  maybe  a  couple  of  feet 
from  the  hole.  •  •  •  It  was  about  half  past 
6.  or  maybe  quarter  past  8,  In  the  morning 
when  I  waa  hurt  Q.  What  was  the  condition 
of  the  lldit  tiiere,  if  you  know,  as  to  the  place 
being  light  or  dark?  A.  Well,  it  was  so  dark 
when  I  got  bach  there,  as  far  as  that  place- 
it  was  prettar  dark  when  I  got  back  there  where 
I  faU." 


on  the  right  side;  I  didn't  pay  nneh  attention 
to  them.  *  *  *  I  didn't  see  any  passage  on 
the  left  aide  of  the  hole.  I  didn't  see  any  before 
I  fell  on  either  side.  I  didn't  know  the  bole 
waa  there  at  alL  It  wasn't  dark  altogether; 
it  was  sort  of  dark ;  it  wasn't  any  way  light- 
some. I  tiiink  there  was  some  light  In  the  back 
part  of  the  store,  a  door  or  something.  I 
couldn't  tell  yon,  to  my  best  of  belief  there  was. 
I  walked  in  and  he  walked  in  before  me.  I 
walked  In  after  him,  and  he  went  that  wja 
(pointing),  and  I  was  into  the  hole  then.  He 
turned  to  the  right,  and  I  went  straight  into  the 
bole.  It  did  not  take  half  a  second;  I  didn't 
take  only  one  step,  I  guess." 

Plalntlft  DftvW  Foley  testified  that  shortly 
after  the  injury  he  Tislted  the  store  of  de- 
fendant, and  waa  asked  to  state  what  be  ob- 
served in  regard  to  the  Iocatl<m  of  the  said 
opening.    He  testified: 

"Of  course,  when  1  went  there,  tlie  hole  was 
closed.  I  wanted  them  to  opoi  the  hole  so  I 
could  look  down—  Mr.  Irwm:  No,  no;  never 
mind  that  Where  was  it?  A.  It  waa  right  at 
the  end  of  the  coanter.  Ton  go  right  down 
along  the  counter,  and  it  was  right  at  the  end 
of  the  eonntor.  I  should  judge  the  edge  of  the 
hole  Waa  2  or  S  feet  from  the  end  of  the  coun- 
ter. It  may  be  changed  since.  The  sise  of  the 
hole,  when  it  took  two  men  to  lift  the  cover. 
It  must  he  a  pretty  good  sice,  maybe  2  or  8 
or  4  feet" 

Iba  dotaidaitt  Hormms  teatlfled  to  the 
dnnuDStanoM  attending  the  accidoit  and 
stibmltted  the  following  diiMfram  wbldi,  he 
testifled,  lUostrates  the  gttaation  ot  the  -store 
IntarlOT  and  the  arrangeawnt  oa  the  gnmnd 
floor  at  the  bulldloff: 
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On  her  cro8»«xamlDatlon,  ahe  testifled; 

"I  think  I  met  Mr,  Homung.  I  thought  it 
waa  the  man  that  was  running  the  place.  I  was 
looking  in  the  door  to  see  what  I  could  see,  to 
see  if  I  could  see  what  I  wanted,  and  he  came 
up  and  says.  'Is  there  anything  yon  want? 
and  I  saya,  'Yes,  I  want  a  tent.'  I  met  Mr. 
Hornung  at  the  door;  I  am  sure  I  met  him  at 
the  door.  I  think  it  was  Mr.  Homung ;  it  was 
the  front  door  of  the  store  on  Chester  avenue. 
*  *  *  I  did  not  Ulk  to  him  in  the  front  of 
the  store  any  time,  only  just  that  much.  I 
went  right  in  after  talking  to  him.  He  says, 
'Come  right  in.'  I  did  not  stop  between  the 
time  I  left  the  front  door  and  the  time  I  fell 
in  the  hole.  I  seen  a  coanter  in  the  store  as 
I  went  along.  He  went  In  the  store  and  I  went 
in  after  him,  and  the  counter  was  on  tlie  left 
side  as  you  enter.  *  *  *  The  man  that  met 
me  turned  to  the  rigbt  and  I  didn't  turn  at  all. 
1  t(dlowed  him,  and  he  wait  to  the  right,  and 
I  went  into  the  hole.  I  didn't  go  to  the  left; 
I  couldn't  I  guess  he  knew  the  nole  was  there 
and  he  knew  how  to  cross  it  I  don't  know  how 
close  the  buggies  were  to  the  hole.   They  were 


The  erldoice  was  tliat  a  cootfsr  extended 
fi«m  a  point  near  the  entrance  tm  Ghester 
avenne  on  the  left  hand  In  entering  the  store 
and  cmtlnned  back  near  the  pt^t  where  the 
diagram  locates  the  rope.  Defendant  testi- 
fled that  he  met  (he  plaintiff  at  the  door 
where  the  conversation  took  place  substan- 
tially as  testifled  to  by  plaintiff,  and  that  de- 
fendant proceeded  back  towards  the  rear  of 
the  store,  plaintiff  following  him  to  a  point 
marked  on  the  diagram  as  **P,"  near  the 
showcase;  He  testified: 

"I  first  had  a  conversation  with  her  right 
there.  I  observed  her  coming  Into  the  store ; 
she  waa  alone  when  I  first  had  a  conversation 
with  her;  I  was  back  of  the  counter  and  she 
was  standing  in  front  of  the  counter  in  the 
aisle.  She  wanted  to  know  if  I  had  tents,  I 
asked  her  the  question,  I  think,  five  or  six 
times.  I  couldn  t  understand  her.  and  walked 
around  the  showcase  and  stood  close  to  her, 
and  says^  'What  Is  it  you  waut?  and  she  says* 
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'I  want  a  teat:  yon  have  got  tents?*  I  ears,  i 
'Tes,  ma'am.*  I  sayn,  'What  size  tent  do  yon 
want?'  She  eaya,  *A  pretty  good  size;  10x12 
or  12x14.'  I  Bays,  'Stay  right  here,  and  I  will 
get  you  one.'  She  waa  where  tbii  letter  'P'  is 
on  the  plat  I  then  left  the  lady  and  walked 
back  past  the  desk.  I  went  through  under- 
neath, raised  up  the  rope,  went  throogh  the 
rope,  walked  around  on  the  left  side  of  the  ele- 
vator and  started  up  the  etairway,  about  half 
way  up.  to  get  a  tent  for  the  lady.  I  did  not 
go  clear  np  into  the  gallery.  Mr.  Flack,  a 
gentleman,  nappened  to  be  then  at  the  time, 
and  he  says,  *The  lady  fell  In  the  elevator.'  I 
then  came  down  stairs,  went  down  the  stairway, 
and  went  r^ht  down  in  the  basement.  She  was 
lying  down  in  the  southeast  -  corner  of  the  ele- 
vator, near  the  front.  We  picked  the  lady  np 
and  pat  her  on  a  box,  brought  her  np  swrs, 
slid  her  through  under  the  rope,  and  let  her 
sit  down  on  a  chair  outside  of  the  office,  a  reg- 
ular office  chair.  *  •  *  This  occurred,  I 
^ould  judge,  about  bom  a  quarter  after  8  to 
half  past  8  in  the  morning,  and  at  that  time  the 
Butt  was  striking  the  front  part  of  the  build.ng. 
The  lights  were  burning  in  the  basement  be- 
oause  you  can't  work  in  the  basement  unless 
yon  have  lights,  and  Mr,  Mays  was  working 
there." 

Defendant's  statement  ot  tlie  fiicta  was 
corroborated  by  the  tesdmony  of  several  wit- 
nesses. Including  employes  of  the  defendant 
who  were  in  the  Btoreroom  at  the  time.  They 
stated  In  their  testimony  that  they  beard  the 
defendant  say  to  tbe  plalntUE,  "Stay  right 
where  yon  are,"  referring  to  the  direction 
given  by  the  defendant  to  plaintiff,  and  some 
of  these  witnesses,  parUcolarly  employ^  of 
the  defendant,  testified  that  a  rope  was 
stretched  across  the  rocHn  at  the  time  sub- 
stantially as  shown  on  the  diagram. 

Conceding  the  rule  where  the  evident  is 
conflicting,  defendant  urges  that  It  would 
be  unfair  and  unreasonable  to  apply  the  rule 
here  In  view  of  the  fact,  as  Is  contended,  that 
the  Implied  findings  of  the  jury  must  have 
rested  alone  upon  the  testimony  of  one  wit- 
ness, herself  pecuniarily  Interested,  whereas 
four  or  five  witnesses  corroborated  portloae 
of  defendant's  testimony— particularly  as  to 
whether  the  was  in  idace  wben  Mrs. 
Foley  started  to  follow  plaintiff,  and  wbether 
or  not  he  bad  told  ber  to  "stay  rl^t  wbere 
yoa  mnf*  wha  be  wwt  back  to  get  a  tent. 
Three  of  these  corroborating  witnesses  were 
working  in  and  about  the  store.  Two  others 
were  presoit  ^rtio  happened  to  be  presmt 
and  were  apparently  disinterested.  Not  all 
of  these  witnesses  testified  that  the  rope  was 
In  place,  nor  did  all  of  them  hear  defted- 
ant  say  to  plaintiff,  **Stay  rl|^t  where  yon 
are  and  I  will  go  out  and  get  yon  a  tmt,"  or 
I^Te  a&milar  directkms.  The  jnry  vere  in- 
struoted  in  tbe  language  of  Uie  Code  o<  CItU 
Procedure,  |  2061,  subd.  2,  as  to  the  numbo' 
of  witnesses. 

[1  ]  Tbs  conduct  ot  Mre.  Voley  on  the  occa- 
sion involved  was  not  such  as  to  suggest  neg- 
Ugenoe  on  ber  part.  It  was  the  most  natural 
thing  for  her  to  follow  defendant,  when  told 
to  do  so,  to  the  point  where  the  tents  were, 
thus  avoiding  the  necessity  of  bringing  for- 
ward for  Inspection  a  bul^y  and  rather  heavy 


artlclflu  She  may  not  have  heard  defendant 
teU  ber  to  wait  at  the  point  "P"  on  the  dia- 
gram; she  testified  she  did  not  Her  testi- 
mony was  that  she  followed  doee  to  defend- 
ant, passing  along  next  to  the  counter,  at  the 
end  of  which  was  the  elevator  opening.  She 
testified  that  defendant  swerved  to  the  right 
at  this  point  and  she  took  a  st^  or  two 
straight  forward  and  went  down  Into  the* 
hole.  Defmdant  testified  that  he  lifted  np 
the  rope  and  passed  under.  It  was  negligence 
on  bis  pert  if  the  rope  was  In  place  to  pass 
under  it  and  give  plaintiff  no  caution  to 
avoid  the  elevator  bole.  He  testified  ttaat  he 
did  not  know  whether  she  went  under  or  over 
the  r4H>e.  It  seems  to  us  he  ought  to  have 
known  her  danger  and  should  have  cautioned 
her  to  avoid  It  If  the  rope  was  stretched 
across  the  store  as  shown  on  the  diagram, 
plaintiff  cQuld  not  have  stepped  over  it  or 
passed  under  it  without  stopping  and  notic- 
ing what  was  beyond.  The  more  reasonable 
Inference  from  the  facts  and  circumstances 
as  narrated  by  her  la  that  she  did  precisely 
what  she  was  Invited  to  do  and  In  the  doing 
of  which  she,  without  fault  or  negligence  on 
her  part,  fell  Into  this  hole  in  the  floor. 

We  do  not  think  It  can  reasonably  be  said, 
as  is  now  urged*  that  plaintiff  was  a  mere 
licensee  in  entering  the  back  part  of  the  store, 
"and  as  such  licensee  was  bound  to  accept 
the  premises  In  the  condition  in  which  she 
found  them,  and  tb«*efore  took  upon  herself 
the  peril  and  risk  of  approaching  the  eleva- 
tor shaft"  The  Jury  accepted  as  true  the 
testimony  of  plaintiff  that  she  was  Invited  by 
defendant  to  go  to  this  part  of  the  store,  and 
It  was  clearly  the  defendant's  duty  to  use  all 
reasonable  means  to  make  that  part  of  the 
store  safe  for  one  visiting  It 

[2]  At  the  close  of  defendant's  evidence, 
plaintiff  Mary  Foley  was  recalled  in  rebuttaL 
The  following  took  place: 

"Mr.  Scott:  Q.  Mrs.  Foley,  I  will  ask  you  to 
state  whether  at  any  time,  on  the  3d  of  Jane, 
last  year,  wben  you  were  in  Mr.  Homune's 
store,  that  he  told  you  to  stay  there,  used  the 
words  to  you,  to  'Stay  there,'  that  he  would 
bring  you,  or  show  you  the  tent?  Mr,  Kaye: 
We  object  to  that  on  the  ground  that  it  la  l«td- 
ing,  and  on  the  ground  that  the  conversation 
between  the  plaintiff  and  the  defendant  Hom- 
.ung  bad  been  fnlly  narrated  by  the  plaintiff  on 
her  direct  lamination,  in  malong  out  her  case, 
and  it  is  not  rebuttal.  The  Court:  The  objec- 
tion will  be  overruled.  A.  Be  didn't  He  said, 
'Come  right  along.'  Mr.  ScoU:  Q.  Now,  I  will 
ask  you  to  state  whether  or  not  on  that  morn- 
ing, tin  8d  of  June,  1912,  yon  went  under  any 
rope  stretched  across  the  room,  or  over  any 
rope?  Mr.  Kaye:  We  object  to  this  on  the 
ground  that  the  same  is  not  rebuttal;  that  the 
witness  la  sought  by  counsel  to  testify  to  mat- 
ters that  were  fully  answered  by  ber  in  making 
out  her  case.  The  Court:  I  think  she  did  tes- 
tify to  that  upon  the  direct  but  then  I  will 
overrule  the  objection.  This  is  a  matter  that  is 
probably  of  some  importance.  A.  No,  dr.  Mr. 
Scott:  Q.  Did  you  come  in  contact  with  any 
rope  at  all.  wben  you  were  going  toward  tbt 
rear  end  of  the  store  that  mormng?  A.  No, 
sir." 

It  is  urged  that  the  court  erred  in  makp 
ing  the  r^ark: 
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"This  is  a  matter  that  b  urolmbly  of  eome  im- 
portanee." 

[SI  objection  that  the  qaestlon  had  been 
answered  In  making  ont  the  case  In  chief  and 
bence  was  not  proper  relmttal  should  have 
been  sustained  for  the  reasm  stated.  The 
ruling  can  hardly  be  trmted  as  serlonslr 
prejudicial.  The  answers  were  hot  repeti- 
tions of  (nrerloas  answers.  It  Is,  bowever, 
urged  that  the  remain  of  the  Judge  "con- 
stlttrted  such  grave  error  tiiat  the  verdict 
should  be  set  aside."  We  do  not  think  that 
the  remarks  of  the  judge  could  have  resulted 
In  tSu!  jury's  having  attadied  addltl<mal 
•tgnlflcance  to  the  answers  by  reason  of  sudi 
remarks.  It  seems  to  us  if  counsel  had  at 
fbe  time  regarded  the  remarks  as  prejudi- 
cial, they  should,  ia  fairness  to  the  Judge, 
have  called  attention  thereto  and  asked  to 
have  the  remarks  stricken  out  We  doubt 
not  the  court  would  have  granted  such  a 
motion. 

The  court  gave  the  following  instruction: 

"That  while  in  detenninine  the  prfponder- 
aoce  of  erideiice  you  are  not  to  take  into  con- 
slderatioa  the  number  of  witnesses  prodnced  by 
each  party  which  testify  to  a  particular  feet, 
and  while  the  evidence  on  an  lasne  of  fact  is 
not  necessarily  balanced  because  tiie  witnesses 
who  testify  on  one  side  are  directly  contradicted 
by  the  same  or  a  less  number  on  the  other  side, 
in  such  a  situation  yon  are  not  anthorized 
arbitrarily  disregard  the  testimony  of  any 
witness  without  some  reason  therefor,  and  oth- 
er drcumstanees  are  to  be  cmsldendt  as  In 
cases  where  tiie  number  of  witnesses  on  each 
side  is  unequal.  The  (ntelUgence,  fairness,  and 
means  of  observation  and  variouB  other  recog- 
nized factors  in  detenbiniag  the  weight  of  evi- 
dence should  be  taken  Into  consideration,  and 
also  tiie  reasonableness,  trnthfalness,  disinter* 
escedness,  and  credibility  thereof." 

[4]  It  Is  ob^ed  that  the  following  part 
of  ttie  InstructloD  i$  atror: 

"miat  while  tn  detenfltalng  the  preponder- 
ance of  evidence  yon  are  not  to  take  into  con- 
sideration the  number  of  witnesses  produced 
by  each  party  which  testify  to  a  partlcolar 
fact." 

It  Is  BtatM  in  die  brief  thHt: 

"In  giving  this  instrnction  the  court  modified 
Instruction  No.  6  requested  by  the  defendant, 
and  in  so  doing  violated  the  weD-estahllshed  rule 
relating  to  dbparity  in  the  number  of  wit- 
nesses.** 

Literally  read,  the  first  part  of  the  Instruc- 
tion would  seem  to  be  amenable  to  the  objeo> 
tlon  for  circumstances  may  exist  under  which 
the  number  of  witnesses  testlfj'lng  to  a  par- 
ticular fact  or  set  of  facts  might  determine 
where  the  preponderance  of  the  evidence  lay. 
Further  along  In  the  instruction,  the  court 
said  that  where  there  was  a  contradiction  in 
the  testimony,  the  Jury  "are  not  authorized 
to  arbitrarily  disregard  the  testimony  of  any 
witness  without  some  reason  therefor,  and 
other  circumstances  are  to  be  considered,  as 
In  cases  where  the  number  of  witnesses  on 
each  side  is  unequal."  The  court  then  added 
that  "the  intelligence,  fairness,  and  means 
of  observation  and  various  other  recognised 
factors"  should  be  taken  into  consideration. 

The  court  instructed  the  jury,  as  indicated 
In  another  part  of  ttda  t^itnifm: 


"That  you  are  not  bound  to  decide  in  con- 
formity with  the  declarations  of  any  number 
of  witnesses,  which  do  not  produce  conviction 
in  your  minds,  against  a  less  number  or  against 
a  presumption  or  other  evidence  satisfying  your 

The  court  also  Instructed  the  Jury: 

"That  preponderance  of  evidence  simply  means 
the  greater  weight  of  evidence,  or  evidence 
which  Is  more  credible  and  convindng  to  the 
mind,  or  evidence  of  such  character  and  weight 
as  carries  conviction  to  the  mind  of  the  juror  of 
the  existence  of  facts  sought  to  be  proved." 

It  was  Immediately  following  this  inatroo- 
tlon  that  the  court  gave,  the  instruc- 
tion now  comidalned  ot.  We  do  not  think 
Oiat  the  court  could  have  had  In  Its  mind  or 
that  It  meant  to  convey  to  the  Jnry  an  Impree- 
ston  that  th^  eould  not  take  Into  cra^dera- 
tlon  the  nomber  of  wltneseea  produced  by  a 
party,  but  that  Cbe  fliought  In  his  mtnd  and 
the  thought  whi<A  mu  convejrcia  wu  tiiat  the 
number  of  witnesses  would  not  neoesaarlly 
be  the  determining  ftuitor. 

[I,  t]  In  BoppOTt  of  ttw  groond  fbr  s  new 
trial  under  misconduct  of  the  Jury,  the 
defendant  filed  tbe  aflldavlti  of  certain  of 
the  jurors.  Pbilntur  filed  counter  aflMavlts 
of  certain  other  jurors.  The  jurors  who 
made  afltdaTlts  at  tbe  request  of  tbe  defend- 
ant stated  as  follows: 

"That  when  the  jury  were  deliberating  upon 
the  vndict  to  be  rendered  in  the  said  action, 
they  were  unable  to  agree  upon  ^a  amount  that 
should  be  awarded  to  the  plaintiff  as  damages, 
whereupon  It  was  agreed  that  each  juryman 
shonld  place  the  amount  for  which  he  believed 
the  verdict  should  be  rendered  upon  a  slip  of 
paper,  and  the  same  should  be  cast  as  a  secret 
banot,  and  the  sum  ot  the  various  amounts  so 
voted  by  the  twelve  jurymen  should  be  divided 
by  12,  and  they  should  be  governed  by  the  quo- 
tient obtained  by  such  diviRion ;  tittat  this  quo- 
tient was  the  sum  of  ^,104  or  thereabouts; 
that  when  it  was  found  that  the  quotient  was 
not  a  round  snm,  It  was  suggested  Qist  It  would 
be  better,  under  the  previous  agreement,  to  in- 
sert an  even  sum,  to  wit,  the  sum  of  $2,000  as 
their  verdict,  instead  of  such  quotient,  whereup- 
on said  suggestion  was,  without  further  consid- 
eratioD  or  discussion  of  the  case,  adopted,  and 
th«  verdict  was  so  rendered :  that  all  of  the  ju- 
rors agreed  to  said  proposition  and  to  accept 
and  abide  hy  the  result  so  obtained  as  the  ver- 
dict in  said  action,  and  at  least  four  of  the  said 
jurors  did  not  believe  the  said  quotient  or  the 
said  snm  of  $2,000  to  be  a  proper  sam  to  be 
awarded  the  plaintiff,  but  did  think  that  the 
said  sum  was  too  large,  and  they  assented  to 
said  verdict  »(Miy  hy  reascm  of  the  said  agree- 
ment." X 

The  jmara  who  made  affidavits  In  siuiport 
of  the  verdict  d^iosed  that  when  they  com- 
menced to  d^berate  upon  the  verdict  ttu^ 
found  that  they  were  unable  to  agree  as  to 
the  amount  which  plaintiff  was  entitled  to 
recover,  "but  that  each  and  every  juror  be- 
lieved that  plalntlft  was  entitled  to  recover 
some  amount  from  said  defendant";  that 
In  order  to  determine  the  amount,  the  jurors 
agreed  among  thmselves  that  each  one  would 
write  on  a  piece  of  paper  secretly  the  amount 
which  plalntUC  was  entitled  to  recover,  and 
that  they  then  would  put  all  the  several 
amounts  together  and  divide  the  sum  by  12, 
"wldeb  they  did,  but  they  did  not  agree  to 
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be  bound  hy  the  result.  After  each  juror 
had  placed  on  a  alip  of  paper  the  amount 
which  he  believed  that  the  plaintiff  was  en- 
titled to  recover,  the  12  amounts  were  added 
together  and  divided  by  12  and  the  result 
or  quotient  was  In  excess  of  ¥2,100;  that 
after  such  result  was  obtained  and  made 
known,  the  Jury  then  further  considered  the 
amount  which  plaintiff  should  recover,  and 
each  juror  then  and  there  agreed,  after  con- 
sultation among  themselves,  that  they  would 
not  adopt  the  quotient  or  result  so  obtained, 
but  after  such  consideratloa  and  discussion 
among  themselves,  they  did  agree  among 
themselves  that  the  plaintiff  be  awarded  as 
damages  the  sum  of  $2,000,  and  that  tiiere< 
upon  the  said  Jury  unanimously  returned  a 
verdict  In  favor  of  the  plaintiff  for  the  said 
snm  of  $2,000."  The  contention  of  defendant 
Is  that  the  verdict  was  arrived  at  by  chance 
and  Is  forbldd«i  by  the  provisions  of  Bection 
957  of  the  Ckide  of  Civil  Procedure,  and  that 
the  misconduct  of  flie  Jury  calls  tot  a  new 
trial. 

.  It  will  be  noted  that  there  Is  a  very  sharp 
conflict  between  the  two  sets  of  affidavits. 
The  affidavit  in  support  of  the  motion  shows 
that  the  Jury  had  not  only  agreed  to  the 
method  by  which  the  amount  should  be  reach- 
ed, but  agreed  to  be  governed  by  the  Quo- 
tient obtained  by  such  a  division.  It  also  stat- 
ed, after  ascertaining  the  quotient,  that  they 
(dianged  the  amount  to  an  even  sum,  and 
that  they  acted  npon  this  suggestion  and 
adopted  said  even  sum  of  $2,000  without  fur- 
ther consideration  or  discussion  of  the  case. 
The  other  affidavits  show  that  the  Jury,  in  or- 
der to  determine  the  amount  which  the  plain- 
tiff should  receive,  agreed  to  write  on  a  slip 
of  paper,  each  one  secretly,  the  amount,  and 
these  several  amounts  could  be  added  togeth- 
er and  divided  by  12,  but  the  affiants  stated 
that  the  jurors  did  not  agree  to  be  bonnd 
by  this  result,  and  that  after  the  result 
shown  by  such  division  was  made  known, 
they  entered  upon  further  dellberaUon  of  a 
verdict  and  finally  reached  a  different  con- 
clusion from  that  shown  by  the  dlvlrton. 

The  question  here  then  Is,  In  view  of  the 
conflict,  whether  the  order  may  be  support- 
ed by  the  most  favorable  view  of  the  facts 
presoited  to  the  court  by  the  affidavits.  Tho 
affidavits  snbi&itted  In  opposition  to  the  mo- 
tion for  a  new  trial,  when  reduced  to  tbelr 
essential  and  material  elements,  show  that 
the  jury  agreed  to  the  plan  described  tor  the 
purpose  of  ascertaining  irtiat  an  average 
amount  would  be  when  thus  ascertained,  but 
that  there  was  no  agreement  to  adopt  this 
amount  or  to  be  governed  by  it,  and  that 
after  having  obtained  this  amount,  they 
deliberated  npon  their  verdict  and  finally 
reached  the  definite  sum  ot  $2,000,  in  which 
no  element  of  chance  can  be  said  to  have 
necessarily  entered. 

It  Is  not  unusual,  nor  Is  it  obJectlonaUe, 


for  each  Juryman  to  mark  on  a  ballot  tiie 
amount  he  thinks  should  be  allowed.  If  any. 
and  these  ballots  may  subsequently  be  read 
by  the  Jurymen.  They  thus  get  s(nne  Idea 
of  each  other's  views  which  may  aid  in 
reaching  a  concurrence  of  judgment  The 
mlscondoct  of  the  Jury  for  which  a  new  trial 
may  be  granted  arises  "whenever  any  one 
or  more  of  the  jurors  have  been  induced  to 
assent  to  any  general  or  special  verdict,  or 
to  a  flndlng  on  any  question  submitted  to 
them  by  the  court,  by  resort  to  the  determi- 
nation of  chance,"  and  the  statute  provides 
that  "such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  Jurors."  Code 
Civ.  Proc.  I  6S7,  snbd.  2.  It  has  been  held 
that  an  average  verdict  arrived  at  by  divid- 
ing the  sum  of  the  various  amounts  which 
eadi  Juror  believed  propw  by  the  number  of 
the  Jurors,  under  a  prior  agreement  that  suci) 
average  verdict  should  be  the  verdict  of  tb9 
Jury  without  further  consultation,  la  a 
chance  verdict  and  should  be  set  aside.  Dix- 
on T.  Pluns,  98  Oal.  884,  83  Pac  268,  20  1*. 
B.  A.  698,  35  Am,  St  Rep.  180;  Welnburg  v. 
Somps,  4  Cal.  Unrep.  Cas.  10.  33  Pac.  341. 
But  the  verdict  is  not  a  chance  verdict  where 
the  Jurors  agreed  to  divide  the  aggregate 
amount  by  12,  and  where  It  was  understood 
that  they  were  not  to  be  bound  by  the  result, 
and  after  the  amotmt  was  so  ascertained, 
the  jurors  unanimously  agreed  to  adopt  It 
as  the  sum  to  be  returned.  Hunt  v.  Elliott, 
77  Cel.  588,  20  Pac.  132 ;  McDonnell  v.  Pee- 
cadero  &  San  Mateo  StQge  Co.,  120  Cal.  478, 
52  Pac.  725;  Dixon  v.  Finns,  supra. 

We  must  assume  that  the  trial  court  ac> 
cepted  the  statements  In  the  counter  affida- 
vits as  true,  and  npon  that  assumption  we 
think  the  verdict  cannot  be  said  to  have 
been  assented  to  "b^  retort  to  the  determi- 
nation  of  chance." 

The  Judgmoit  and  the  order  are  affirmed. 

We  concur:  BDBNSCT,  J.;  BABT,  J. 


WHITB  v.  HENDLET.    (Oiv.  1440.) 

a>i«trict  Court  of  Appeal,  Third  IHstzkt,  Oalr 
ifomla.   Nov.  12.  1917.) 

1.  Appxai,  and  Ekbob  «=»OOT(1)— RBOom  on 
ApraAZi— RBQuisrm  and  8uitiuibi«ct. 

Where  appellant  duly  filed  DOtiee  of  iottt- 
tion  and  request  for  transcript  as  requited  by 
Code  Civ.  Proc.  |  003a,  and  the  transcript  was 
prepared  and  duly  certified  by  the  jodge,  Om 
failure  of  the  judge  to  order  its  preparation  as 
required  by  seetion  968a  waa  oared  vy  the  ear- 
dfication. 

2.  Appbal  Airn  Bbbob  «s>870<6)-^aiwi8  Ar* 

PEALAnLB— New  Tbial. 
Althongh  Code  Civ.  Proc.  S  968,  as  amend* 
ed  Aninist  6.  1915,  deprives  a  party  of  a  sepa- 
rate appeal  from  an  order  denying  a  motion  tor 
new  trial,  section  950,  amendea  at  the  same 
time,  makes  such  order  reviewable  on  appeal 
from  tbe  judgment 
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3.  Tbiai,   «=»396(2)  —  Pindinos~  Pleading 

AlfD  E*BOOP— VaBUITOS. 
No  iHue  of  fraud  beinc  tendered  hj  plead- 
fnna  in  an  action  to  cancel  a  deed  and  contract, 
a  finding  that  defendant  never  intended  to  carry 
out  the  contract  must  be  disregarded. 

4.  Mines  AND  Minesax^  <8=»54(2) — Constbuo- 

TION— "CONDITIONB  SUBSEQUBNT. " 

A  deed  of  a  mining  (Jaim  providing  that 
"it  ta  hereby  mutually  agreed"  that  the  grantee 
^11  open  and  develop  the  property  at  hia  own 
expense,  does  not  create  a  condition  subsequent, 
but  is  a  mere  covenant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea.  First  and  Second  Series.  Condition 
Subsequent.] 

6.  Btidencs  ^s>448— Adhibbibilitt— Paboi. 

BTIDENOS— VABTINO  FlRDINOa. 
It  was  error  to  admit  parol  evidence  in 
ouDBlruing  such  clause  whose  language  was 

Elain  and  clear,  being  a  matter  of  pure  legal 
it«rpretation,  whether  it  created  a  condition 
subsequent  or  a  personal  covenant. 
0.  Oanokixation  of  Inbtbuubnts  €=>43^Ia- 

gUZS— DXLIVKBT  OF  DEED— "EXECUTION." 
In  suit  to  cancel  deed  which  reeerved  pos- 
session in  grantor  for  life,  where  the  complaint- 
alleged  that  plaintiff  executed  the  deed,  and  no 
issue  was  tendered  of  grantor's  intention  that 
the  deed  should  not  take  effect  until  his  death, 
It  eonld  not  be  found  that  the  deed  was  void  as 
an  ineffective  testamentary  disposition ;  the 
term  ''execution"  including  effective  delivery. 

1^.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Sirst  and  Second  Series,  Ezecn- 
tionj 

Appeal  from  Superior  Court,  Bntte  Coun- 
ty ;  H.  D.  Gregory,  Judge. 

Action  by  Richard  Wblte,  as  executor  of 
Jos^h  Bendley,  deceased,  against  Josepb 
W.  Hendley.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

George  F.  Jones,  of  Orovllle,  for  appellant 
W.  E.  Hays,  of  Ghico,  for  respondent. 

BURNETTT,  J.  This  appeal  Is  from  the 
judgment  In  favor  of  the  plaintiff  In  an  action 
for  the  cancellation  of  a  deed  and  contract 
executed  by  Joseph  Hendley,  now  deceased, 
to  defendant 

Joseph  Hendley,  having  apparently  become 
attached  to  his  nephew,  the  defradant,  on 
April  26,  IfilO,  did— 

"grant,  bargain,  sell,  convey  and  confirm  unto 
the  party  of  the  second  part,  and  to  his  heirs 
and  assigns,  forever,  aU  his  right,  title,  and  In- 
terest in  and  to  all  that  real  property  situate 
in  the  said  county  of  Butte,  state  of  California, 
bounded  and  described  as  follows,  to  wit: 
*  •  •  Together  with  all  and  siTijrular  the 
tenements,  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertain- 
ing, and  the  reversion  and  reversions,  remainder 
and  remainders,  rents.  Issues  and  profits  there- 
of. To  have  and  to  hold  all  and  singular  the 
said  premises  together  with  the  appurtenances 
unto  the  said  party  of  the  second  part,  and  all 
his  heiis  and  assigns  forever.  •  •  «» 

It  aivears  by  the  pleadli^  that  the  deed 
was  propnly  executed,  delivered,  and  record- 
ed. On  the  same  day  the  following  contract 
was  entered  into  between  tlie  parties: 

"This  agreement  made  and  entered  into  this 
26th  day  of  April,  1910,  by  and  between  Jo- 
seph W.  Hendley,  of  Peoria,  state  of  Illinois, 
puty  of  Oi»  first  port,  and  Joseph  Hendley,  of 


the  county  of  Bntte,  state  of  Oalifomla,  party 
of  the  second  part,  witnessetfa: 

"That  whereas,  the  said  party  of  the  second 
part  has  this  day  granted  and  conveyed  unto 
the  said  party  of  the  first  part  by  deed  absolute 
and' without  condition  all  the  real  estate  of  said 
party  of  the  second  part  situate  in  the  county 
of  Butte,  state  of  California,  consisting  of  aU 
the  right,  title  and  interest  of  the  party  of  the 
second  part  in  and  to  that  certain  mining  prop- 
erty situate  in  Monls  ravine,  tn  said  Butte 
county,  and  commonly  known  as  the  *Joe  H«n- 
dley  Mine  and  Mining  Property' ;  and 

•'whereas,  it  is  understood  that  the  said  par- 
ty of  the  second  part  shall  during  his  lifetime 
occupy  said  inemiaes  as  a  place  of  residence, 
and  shall  cAtaiu  therefrom  such  income  as  may 
be  necessary  to  afford  him  a  comfortable  live- 
lihood and  living  in  accordance  with  his  de- 
sires and  conditions  in  life,  and  that  during  his 
lifetime  said  property  shall  be  advantageously 
developed  in  a  proper  and  systematic  manner 
as  a  mining  claim  for  the  benefit  of  said  party 
of  the  first  part,  and  also  for  the  benefit  of  the 

garty  of  the  second  part  for  th«  purposes  here- 
labove  stated: 

"Now,  therefore,  It  is  hereby  mutually  agreed 
that  the  party  of  the  first  part  will  undertake 
the  opening  up  and  developing  of  said  property 
as  a  mining  claim  at  his  own  expense  and  free 
of  cost  and  expense  to  the  party  of  the  second 

Sart,  and  in  case,  either  before  or  after  the  full 
evelopment  of  said  property  as  a  mining  claim, 
in  the  judgment  of  the  party  of  the  second  part 
it  shall  be  advantageous  to  sell  and  dispose  of 
said  property  for  o  valuable  consideration  and 
at  a  sum  In  excess  of  tiie  amount  expended 
thereon  by  the  party  of  the  first  part,  then  and 
In  that  event  the  party  of  the  first  part  will 
consent  to  snd>  sale  and  join  in  executing  any 
conveyance  necessary  therefor,  provided  that 
in  case  of  such  sale  said  party  of  the  first  part 
shall  be  reimbursed  from  the  proceeds  thereof 
for  all  moneys  expended  by  him  or  expenses 
which  he  may  have  incurred  In  connection  with 
the  development  of  said  property  and  a  reason- 
able rate  of  Interest  thereon,  ft  being  further 
understood  and  agreed  that  the  par^  of  the 
first  part  is  to  have  and  receive  the  whole  lA 
the  proceeds  from  the  sale  of  said  property  ex- 
cept such  amount  thereof  as  may  be  necessary 
to  provide  for  the  care  and  maintenance  of 
said  party  of  the  second  part  during  his  life- 
time. 

"It  is  fully  understood  and  agreed  that  the 
intention  of  the  parties  herein  is  to  give  to  the 
party  of  the  first  part  the  full  and  entire  benefit 
of  all  the  property  of  the  party  of  the  second 
part  this  day  conveyed,  with  toe  r^ht  to  pro- 
ceed with  the  oi)eoing  up  and  development  there- 
of, and  to  obtain  the  full  benefit  to  be  derived 
therefrom,  save  and  except  that  the  party  of 
the  second  part  1b  to  be  provided  for  during  his 
lifetime. 

"It  is  further  understood  and  agreed  that  in 
case  said  party  of  the  first  part  shall  not  sur- 
vive the  party  of  the  second  part,  then  and  in 
that  event  the  property  described  in  said  deed  is 
to  be  reconveyed  to  the  party  of  the  second  part; 
subject,  however,  to  the  reimbursement  of  the 
party  of  the  first  part  for  the  amounte  expended 
by  him  in  the  development  of  said  property  as 
hereinabove  agreed.  •  *  * 

"Joseph  W.  Hendley.  [Seal.] 
"Joseph  Hendley.  tSeal.]" 

The  court  found  that  the  deed  and  contract 
constituted  one  Instrument;  that  the  inten- 
tion of  Joseph  Hendley  was  to  provide  for  the 
development  the  mine,  and  that  the  devel- 
opment  of  the  mine  was  the  consideration 
for  the  grant;  that  Joseph  W.  Hendley  failed 
to  perform  the  condltloiui  provided,  and  never 
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Intended  to  perform  them,  and  hence,  there 
being  a  failure  of  consideration  and  breach 
of  condition  subsequent,  plaintiff  was  en- 
titled to  a  cancellation  of  the  deed.  The 
court  received  In  evidence  the  deposition  of 
Joseph  Hendley,  In  whldi  is  stated  the  intent 
with  which  ho  made  the  transfer,  over  the 
objection  of  defendant  that  it  was  parol  evi- 
dence which  tended  to  vary  the  terms  of  the 
written  contract  Appellant  contends  that 
the  court  erred  as  a  matter  of  law  in  constru- 
ing the  clauses  in  the  contract  as  creating  a 
condition  subsequent,  and  In  admitting  evi- 
dence as  to  whether  it  was  Intended  to  create 
a  mere  covenant  or  condition  subsequent. 

[1]  Before  entering  upon  the  discussion  of 
these  points  we  will  briefly  dispose  of  re- 
spondent's contention  that  there  is  no  proper 
record  on  appeal  before  the  court  It  ap- 
pears that  in  accordance  with  the  provisions 
of  section  953  (a)  of  the  Code  of  Clvlt  Pro- 
cedure appellant  filed,  within  the  required 
time,  a  notice  of  Intention  and  request  for  a 
transcript  The  court,  however,  never  order- 
ed the  reporter  to  prepare  said  transcript, 
as  required  by  paragraph  2  of  section  953  (a). 
Nevertheless  the  reporter  and  clerk  did  pre- 
pare a  transcript  which  was  presented  to  and 
properly  certified  by  the  Judge.  Respondent 
claims  that  this  court  cannot  consider  said 
record,  since  It  was  never  directed  to  be  pre- 
pared by  the  court  But  It  lir  apparent  tliat 
the  omission  was  cured  by  the  due  certifica- 
tion by  the  judge  of  the  transcript  which  had 
been  prepared. 

[2]  On  August  6,  1915,  appellant  made  his 
motion  for  a  new  trial,  which  was  denied  on 
August  80,  1915,  and  on  September  1.  1915, 
appellant  filed  his  notice  of  appeal  from  said 
order.  On  August  8, 1915,  an  order  denying  a 
motion  for  a  new  trial  ceased  to  be  an  appeal- 
able order.  Respondent,  therefore,  claims  that 
the  court  cannot  consider  the  record  on  such 
alleged  appeaL  But  respondent  overlooks 
section  956,  Code  Civ.  Proc,  which  was 
amended  at  the  same  time,  and  which  de- 
clares that  any  order  on  motion  for  a  new 
trial  may  be  reviewed  on  an  appeal  from  a 
judgment  If  the'  amendmmt  to  section  963 
operated  to  deprive  appellant  of  a  separate 
appeal  from  the  order  denying  his  motion  for 
a  new  trial,  the  amendment  to  section  956 
operated  equally  to  make  such  order  review- 
able on  an  appeal  from  the  Judgment,  and  as 
api)ellant  appeals  from  the  Judgment,  re- 
spondent's contention  has  little  of  merit  to 
recommend  it 

[3]  The  finding  of  the  court  that  defendant 
never  Intended  to  carry  out  his  contract,  a 
finding  virtually  of  fraud,  must  be  disregard- 
ed, for  no  issue  of  fraud  was  tendered  by  the 
pleadings ;  the  sole  issue  being  the  failure  of 
consideration. 

Appellant's  contentions  that  the  clause  in 
the  contract  creates  only  a  covenant  and  not 
a  condition  subsequent,  and  that  parol  evi- 
dence was  improperly  admitted,  present  a 
matter    of   considerably    more  difficulty. 


There  Is  probably  no  subject  of  a  legal  na- 
ture involving  more  serious  controversy  than 
that  of  similar  conditions  In  contracts. 
Though  we  find  many  distinctions  drawn  be- 
tween conditions  subsequent  and  covenants, 
and  the  rules  for  their  distinction  clearly 
stated,  Just  whetber  the  one  or  the  other 
exists  is  a  matter  of  construction  in  each 
particular  case.  We  may  notice  certain  posi- 
tlve  rules  of  construction  which  have  been 
laid  down  and  established,  and  it  is  sufficient 
for  this  purpose  to  quote  from  Hawley  v. 
Kafltz,  148  Cal.  393,  83  Pac.  248.  3  L.  R.  A 
(N.  S.)  741.  113  Am.  St  E^.  282,  aa  follows: 

"ConditioDS  subsequent  are  those  wlilefa  in 

terms  operate  upon  an  estate  conveyed  and  ren- 
der it  liable  to  be  defeated  for  brea<ui  of  the  cod- 
ditions.  Such  conditions  are  not  favored  in  law 
because  they  tend  to  destroy  estates,  and  no  pro- 
vision in  a  deed  relied  on  to  create  a  etmdition 
Bubsequent  will  be 'so  interpreted  If  the  language 
of  the  provision  will  bear  any  other  tcasonabU 
construction.  While  no  precise  form  of  words 
is  necessary  to  create  a  condition  subsequent, 
still  it  must  be  created  by  express  terms  or  by 
clear  implication.  Mere^  reciting  in  a  deed 
that  it  is  in  consideration  of  a  certain  sum,  and 
that  the  grantee  shall  do  other  things  epedlied 
therein,  does  not  create  an  estate  upon  condi- 
tion. There  must  be  langnase  used  which  is  to 
clear  aa  to  leave  no  doubt  uiat  the  grantor  in- 
tended that  an  estate  upon  condition  subsequent 
should  be  created — language  which  ex  proprio 
vigore  -  imports  such  a  condition.  Cullen  v. 
apnes,  83  Gal.  64,  28  Paa  222;  Behlow  v. 
Southern  Pacific  B.  B.  Co.,  ISO  Cal.  19,  62 
Pac.  295." 

In  that  case  the  deed  sought  to  be  forf^c- 
ed  contained  the  following  provision: 

"This  deed  ia  ^ven  by  the  parties  of  the  first 
part,  and  accepted  by  the  second  party  upon 
the  express  agreement  of  the  second  party  to 
build,  or  cause  to  be  built  *  *  *  within  six 
(6)  months  •  •  •  a  dwelling  house.  •  •  •  " 

It  was  held,  however,  that  said  provision 
constituted  a  mere  covenant,  and  not  a  con- 
dition subsequent  The  same  ccmsiderations 
are  to  be  found  reiterated  in  Womhle  t. 
Womble,  14  Cal.  App.  739,  113  Pac.  353; 
Firth  V.  Los  Angeles  Pacific  Land  Co.,  28 
Cal.  App.  399,  152  Pac.  935;  Fitzgerald  v. 
County  of  Modoc,  164  Cal.  493,  129  Pac.  794, 
44  L.  R.  A  (N.  S.)  1229;  Schott  v.  Schott 
168  Cal.  342. 143  Pac.  695;  YlctorU  Hospital 
Association  All  Persona,  li6&  GaL  465,  147 
Pac.  124. 

[4]  Turning  now  to  the  instrument  to  ques- 
tion, it  is  difficnlt  to  find  anything  to  sup- 
port the  position  that  a  condition  subsequent 
was  intended.  The  deed  and  contract  were 
the  voluntary  act  of  the  grantor.  There  Is 
no  charge  of  fraud  or  mistake  or  want  of 
good  faith  at  the,  time  the  deed  was  given. 
There  is  nothing  In  the  language  of  either  in- 
strument to  suggest  a  condition  subsequent, 
with  that  degree  of  clarity  required  by  the 
decisions.  To  the  contrary,  the  language 
used  indicates  the  opposite.  There  Is  uoth- 
tug  whatever  In  the  deed  proper  to  suggest 
the  condition,  and  the  language  relied  upon 
to  constitute  tlM  conditkm  la  In  tha  contract, 
as  follows: 
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"Xow,  therefore,  it  Is  hereby  mntually  agreed 
that  the  party  of  the  first  part  will  undertake 
the  opening  up  and  development  of  aaid  property 
as  a  miDins  claim  at  his  own  expense  and  free 
€if  cost  ana  expense  to  tha  MrtT  of  the  second 
part.  •  •  •ft 

It  wUl  be  seen  tbat  tbe  leiisuage  bere  used 
la  very  much  like  tbat  employed  In  the  Ka- 
fltz  Case,  supra,  and  we  may  well  employ  the 
language  of  that  case  In  tills  connection: 

"In  the  case  at  bar  the^  provision  which,  It  Is 
claimed,  created  a  condition  subsequent  <^n- 
tains  no  laoguage  which  in  terms  declares  such 
a  conditioD,  or  which  by  necessary  implication 
imports  one.  There  is  an  entire  absence  of  any 
of  those  apt  or  appropriate  words  or  expressions 
which  are  usually  employed  for  the  purpose  of 
creating  a  condition  subsequent— technical  terms 
TThicb,  if  the  condition  subsequent  is  intended 
to  be  created,  generally  follow  tbe  grantioK 
danse  of  the  deed,  and  declare  tbat  the  estate 
conveyed  la  upon  'express  condition'  that  certain 
things  shall  be  done,  or  'provided,  however,'  or 
*in  tbe  event  tbaf  certain  terms  imposed  are  or 
are  not  complied  with,  tbe  deed  shall  be  void, 
and  tbe  estate  granted  shall  be  terminated  or 
forfeited.  •  •  •  Not  only  la  there  no  lan- 
ffnage  which  would  create  a  condition  snbee* 

auent,  but  tbe  langaage  actoally  employed,  'This 
eed  is  *  *  *  upon  the  express  agreement,* 
impUes  ft  personal  covenant,  and  not  a  ctmdl- 
tlon." 

But  tbe  other  langtiage  of  tbe  InBtmment 
leaves  no  doaM  In  onr  minds  as  to  tbe  sonnd- 
ness  of  tbe  posiUoii  bere  taken.  In  tbe  first 
paragrapbs  ct  tbe  eontract  It  Is  dedared: 

"Whereas  tbe  said  party  of  the  second  part 
has  this  day  granted  and  ccmveyed  unto  tbe  said 
party  of  tbe  firat  part  by  deed  absolute  and 
without  conation.  •  •  •  and  whereas  it  is 
understood  •  •  •  (Aat  during  his  [grantor's, 
partv  of  the  second  part]  lifetime  said  property 
shall  be  advantageously  developed  in  a  proper 
and  systematic  manner  as  a  mining  claim  for 
the  benefit  of  said  party  of  the  first  part." 

Then  follows  the  mutual  agreement  quoted 
above,  followed  by  a  clause  giving  the  gran- 
tor a  right  to  mahe  a  sale  If  he  shall  And  It 
advantageous,  and  the  Instrument  proceeds: 

"It  being  further  understood  and  agreed  that 
tbe  party  of  the  first  part  is  to  have  and  re- 
ceive  the  w^ole  of  the  proceeds  from  tbe  ml»  of 
said  property  except  such  amount  thereof  as 
maj-  be  necessary  to  provide  for  the  care  and 
maintenance  of  said  party  of  the  second  part, 
darinic  his  lifetime." 

The  langaage  here  quoted  leaves  little  to 
be  said.  It  Indicates  positively  an  intention 
to  transfer  to  the  defendant  free  from  con- 
dition tbe  foil  interest  and  benefit  of  the 
property.  Bnt  lest  some  doubt  tdionld  arise 
as  to  Its  meaning,  the  following  was  added: 

"It  is  fully  understood  and  agreed  that  the 
intentioB  of  tbe  parties  herein  is  to  give  to  the 
party  of  the  first  part  tbe  full  and  entire  ben^t 
of  all  tbe  property  of  the  party  of  the  second 
part  this  day  conveyed,  with  the  right  to  pro- 
ceed wiUi  the  (H^cning  np  and  development  there- 
of, and  to  obtain  tbe  foil  boiefit  to  be  derived 
tberefroin.  save  and  except  that  the  party  of 
the  second  part  Is  to  be  provided  for  during  bis 
lifetime.** 

The  Intention  was  not  to  give  defendant 
tbe  property  on  tbe  condition  that  be  'pro- 
ceed with  the  opening  ap  and  development 
thereof,"  but  to  transfer  to  bim  Uie  fun  and 
benefldjal  xigbt  to  do  ao.  As  In  LAwrence  r. 


Gayetty,  78  Gal.  126.  20  Paa  382,  12  Am.  St. 
Rep.  29,  a  case  very  like  this  In  Its  facts: 

"The  plaintiff  saw  proper  to  accept  the  •  •  • 
promise  of  the  defendant  to  do  certain  things 
without  any  agreement  or  understanding  that 
the  failure  to  do  the  acts  as  promised  should  be 
a  condition,  or  in  any  way  affect  tbe  validity  of 
the  deed,  m  entitle  aim  to  a  reconveyance." 

The  case  of  Downing  t.  Bademacher,  133 
GbL  220,  66  Pae.  885.  85  Am.  St  Hep.  160, 
much  relied  upon  by  respondent.  Is  clearly 
distlngulsbahle  from  the  present  casa  Tbe 
Downing  Case  concerns  a  deed  which  con- 
templated the  working  of  mines  on  shares, 
a  reoognlaed  reception  to  tbe  general  rule 
controlling  tbe  constmctlon  of  conditions  sub- 
sequent. 8  R.  C.  L.  llOtt:  But  even  were  it 
not  80,  the  absence  of  such  positive  lan- 
guage declaratory  of  the  Intent  of  the  parties 
as  Is  to*  be  fonnd  in  tbe  present  case  would 
deprive  It  of  any  weight  as  an  authority  here. 

[B]  Tbe  court  f^  into  error  In  admitting 
parol  evidence  to  ascertain  the  meaning  of 
tbe  parties.  "Tbe  clause  in  tbe  deed  was  in 
no  wise  ambiguous  or  equivocal.  Its  lan- 
guage was  plain  and  clear,  and  whether  tb^ 
clause  created  a  condition  subsequent,  ab 
contended  by  plaintiffs,  or  a  mere  personal 
covenant,  as  Insisted  defendant,  was  a 
matter  of  pure  1^1  Interpretation  for  the 
court  TtiBt  D^tber  eWdence  of  the  under- 
standing of  tbe  plaintltts  nor  the  tnterpreta- 
tktn  tbey  desired  to  place  upon  the  unambigu- 
ous language  of  clause  in  their  deed  was 
admissible  Is  so  elementary  tbat  it  is  dispos- 
ed of  merely  by  stating  it."  Hawley  v.  Kaf- 
ita,  snpra.  The  declaration  of  intention  in- 
corpwated  into  tbe  contract  clearly  consti- 
tutes a  "term"  of  said  contract,  and  having 
been  thus  incorporated  was  not  subject  to  be 
varied  or  contradicted  by  erideDce  extrinsic 
in  nature. 

[•]  Another  consideration  uifred  In  tbe 
brief  of  respondent  is  that  tbe  evidence  show- 
ed that  the  intention  of  the  grantor  was  tbat 
tbe  deed  should  not  take  effect  until  his  death, 
and  therefore  it  was  void  as  an  Ineffectu- 
al attempt  to  make  a  testamentary  disposition 
of  bis  property.  The  rule  is,  no  doubt  that 
if  there  la  no  Intention  to  pass  the  title  until 
after  the  death  of  the  grantor,  tbe  mere  man- 
ual tradition  cHF  the  deed  does  not  constitute 
anch  delivery  as  will  vest  tbe  title  In  the 
grantee.  Tbe  test  is  whether  In  parting  with 
the  possession  of  the  ctmveyance  the  grantor 
Intended  thereby  to  divest  himself  of-  title. 
If  he  did,  there  was  an  effective  dctllvery. 
If  not,  there  was  no  delivery,  and  Otis  matter 
of  Intention  la  a  question  of  tkct  to  be  detn- 
mined  by  tbe  trial  court  from  a  consideration 
of  all  tbe  erldence  bearing  upon  tbe  question. 
WiHInms  V.  Kidd,  170  Gal.  631,  151  Pac  1. 
Ann.  Ces.  101611,  706.  TUa  intention  may 
be  shown  by  an  express  dedaratlon  to  tbat 
effect  or  It  may  rest  in  a  rational  Inference 
from  tbe  fhcts  and  drcumstances  of  tbe  case. 
It  la  further  held  In  the  Williams  Oase,  supra, 
tbat  "delivery"  is  a  word  of  weU-deflned 
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meauli^f  in  the  law,  end  means  the  act,  how- 
ever evidenced,  by  which  the  Instrument  takes 
effect  and  title  thereby  passes,  while  "execn- 
titm"  Includes  effective  delivery. 

We  are  not  prepared  to  say  as  to  this  jOiase 
of  the  controversy  that  It  might  not  be  held 
that  there  was  no  effective  delivery  ot  the 
deed  within  the  contemplation  of  the  fore- 
going statement  of  the  laW.  And  the  court 
below  was  undoubtedly  of  the  opinion  that 
It  was  the  Intention  of  the  grantor  that  satii 
deed  sfaonld  not  become  operative  until  the 
death  of  the  grantor,  for  we  have  this  find- 
ing: 

"That  tbe  said  Joseph  Hendley  never  intended 
to  convey  the  said  mining  property  by  said 
deed  to  his  said  nephew,  but  was  under  the  im- 
preaeion  up  to  the  time  of  hki  death  that  he  re- 
tained the  ownetship  of  said  property,  and  that 
the  title  tiierato  was  not  to  vest  in  Joseph  W. 
Beudley  nntit  after  his  death." 

Tbia  is  not  an  explicit  finding  that  it  was 
his  intention  tbat  tiM  title  dtonld  not  vest 
until  Ills  death,  but  it  mi^it  answer  the  pur- 
pose If  it  were  permitted  under  tlie  plead- 
ings. No  aniA  issue,  however,  was  tendered 
by  the  cranplalnt.  Indeed,  plaintiff  alleged 
that  on  or  about  ttw  26th  day  of  April,  1910, 
he  "did  execute  to  def^dant  a  deed  of  con- 
veyance of  aald  deacrlbed  reel  -property,  a 
copy  ot  which  said  deed,  marked  'Exhibit 
A,'  ia  hereto  annexed  and  made  a  part  here- 
of." The  term  '^execution,'*  as  we  have  sesi, 
includes  "^ectlve  delivery,*'  ao  ttiat  said 
finding.  In  so  fbr  as  it  contemplatse  tbe  in- 
tention to  make  tiie  deUvwy  opnattve  only 
at  tiie  time  of  the  deatii  of  the  grantor.  Is 
directly  <^)poeed  to  the  allegation  of  the 
complaint,  whidi  all^tl<ni,  it  m^  also  be 
said.  Is  not  denied  by  the  answer. 

It  may  be  that  by  amendment  to  Ihe  cmn- 
plalnt  the  difficult  could  be  obviated,  but  as 
tbe  case  Is  presented  here,  we  think  the  de- 
cision cannot  be  upheld,  and  tbe  jndgmmt 
is  therefore  reversed. 

We  concur:  CHIPMAN,  P.  J.;  HART.  J. 


NBUGEBAUER  v.  GLADDINa.  UcBBAN  * 
00.    (Civ.  1782.) 

(District  Oiart  of  Appeal,  Third  District,  Cali- 
fornia.   Nov.  12,  1917.   Rehearinr  Dtnled 
by  Supreme  Court  Jan.  10,  1918.) 

1.  BfAffTEB  AND  SBBVAm  «sa278(14)  —  DAIT- 
OBKOUS  WOBK— SnVFIOnilOT  O*  BTinBNOX. 

In  an  action  for  damaaes  by  the  widow  of 
a  deceased  employ^  whose  death  was  alleged  to 
hRve  resulted  from  his  Inhalation  of  the  fumes 
of  bydroflnorie  acid  which  he  was  applying  to 
tbe  surface  of  terra  cotta,  evidence  mm  to  sue- 
tain  a  finding  that  bis  work  was  dangeroun 

2.  MAaraa  ajrd  Bkbvant  ^3276(2)— Gaubk  ov 
Death — Suvticiknct  of  Evidenck. 

Tn  Buch  action  evidence  held  sufficient  to 
jas^fy  the  conclosion  that  the  nse  of  such  acid 
in  the  course  of  bis  employment  caused  tbe 
emtioji's  death. 


8l  BlASTiB  Airn  Bbxtaut  ^278^  2(9— Va- 

TAI,  XNJUBT  to  SbBTAITT— NBGLXOEnOS— Sxtv^ 

riciENCT  OP  Evidence. 
In  such  case  evidence  held  sufficient  to  show 
tbe  master's  negligence  in  not  warning  deceased 
of  bis  danger  or  in  not  fumiahing  Um  with 
proper  appliances  to  protect  him  from  breathing 
the  noxious  acid  fnmea. 

4.  Masteb  and  Servant  4=a264p.)  —  Aorxozv 

FOB  DAMAGEe—W ANTON  NEO  LI  OENCB— ALLE- 
GATION AND  PEOOF. 

In  such  action  the  allef:ation  of  negligence 
was  sufficient,  and  the  additional  allegation  of 
wanton  negligence  might  or  might  not  be  proved, 
and  the  failure  to  prove  it  would  not  affect  the 
result  of  the  proof  of  the  master's  negligence. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  £}.  Prewett,  Judge. 

Action  by  Mary  Neugebauer,  as  adminis- 
tratrix of  the  estate  of  Frank  Neugebauer, 
deceased,  against  Gladding,  McBean  &  Co. 
Judgment  for  plalntUf,  and  from  the  judg- 
ment and  from  an  order  denying  a  motion 
for  a  new  trial  defendant  appeals.  Jodg* 
ment  and  order  affirmed. 

John  M.  Fulweller,  of  Auburn,  and  Llllen- 
thai,  McKtnstry  &  Baymond,  of  San  Francis- 
co, for  appellant.  Braynard  &  Kimball,  ot 
Rwiaing,  tor  respondent 

BURNETT,  J.  Appellant  was  engaged  at 
lincoln,  Placer  county,  in  the  manufacture 
of  architectural  terra  cotta  and  fire  brick, 
terra  cotta  pipe,  and  roof  tUa  For  abont 
six  years  prior  to  May,  1913,  Frank  Neuge- 
bauer was  employed  as  a  laborer  In  the  fit- 
ting department  of  appellant's  factory,  and  in 
the  work  of  cementing  broken  terra  cotta. 
Until  May,  1813,  the  corporation  used  a  wnd 
blast  for  the  purpose  of  dulling  the  surface 
of  the  terra  cotta  which  came  from  kilns  too 
bright  or  lustrous  to  match  other  ware  or- 
dered for  certain  buildings.  At  the  time 
Just  mentioned  the  corporation  abandoned 
the  use  of  the  sand  blast,  and  to  accom- 
plish said  purpose  introduced  the  use  of  hy- 
drofluoric add,  and  selected  to  apply  the  add 
to  the  surface  of  the  terra  cotta,  said  Nenge> 
bauer,  a  Hungarian  who  could  not  read  nor 
write  the  English  language,  and  who  spoke  It 
Imperfedly.  At  this  time  he  was  38  years 
of  age,  and  there  ia  evidence  that  he  waa  In 
good  health.  Hydrofluoric  add  is  con^oeed 
of  two  danents,  hydrogcu  and  fluoclne»  and 
la  next  to  pruapie  add  In  Ito  dangerous  e^ 
fecta  upon  human  life,  and  it  appears  that  a 
few  deep  Jnhalatiima  of  the  fumes  of  the 
add  48  per  cent,  strong  would  be  fatal.  This 
waa  ltd  strength  aa  it  was  rsc^ved  hy  tiw 
corporation.  The  method  pursned  by  Nenge- 
banw  in  diluting  the  add  exposed  him  to 
tills  danger.  It  came  in  bottles  about  tliree 
and  a  half  Indies  In  diameter  and  five  or 
six  Inches  deep.  Into  a  receptade  aude  of 
<aie  of  tiiese  bottles  he  would  pour  the  add, 
and  then  add  the  portion  of  water  for  dilu- 
tion. Sometimes  he  put  In  the  add  first 
and  sometimes  the  water.  This  dllutlOBi  was 
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usually  accompllBbed  by  him  In  what  was 
known  as  the  south  shed,  which  was  a  two- 
story  building  Inclosed  by  walls  and  having  a 
ground  floor  but  no  upper  story,  and  there 
was  no  electric  fan  or  other  device  provided 
In  any  of  the  rooms'  where  he  worked  with 
the  acid  for  the  creation  of  an  artificial 
draft  to  blow  away  any  fumes  that  nllght 
arise  from  the  add.  In  applying  the  acid  to 
the  terra  cotta  he  was  also  exposed  to  the 
danger  of  inhaling  the  fumes.  He  used  a 
brush  and  applied  the  acid  aa  though  he  were 
painting.  The  diluted  add,  as  used  on  the 
terra  cotta,  was  &o  strong  that  It  would  bum 
a  man's  finger  and  would  blacken  wood,  and 
its  effect  on  the  terra  cotta  could  be  observed 
with  the  naked  eye.  During  all  the  time 
that  Neugebauer  was  working  with  the  acid 
be  never  wore  a  mask,  sponge,  respirator, 
or  anything  over  his  nose  or  mouth.  He  was 
put  at  this  work  May  23, 1913,  and  continued 
at  it  until  about  eight  days  before  his  deatl}, 
which  occurred  October  25,  1913. 

The  action  for  damages  Instituted  by  the 
widow  was  grounded  upon  the  position  that 
said  employment  was  an  extremely  danger- 
ous one,  as  was  well  known  to  the  defendant, 
and  that  It  "negligently,  recklessly,  and  wan- 
tonly failed  at  the  time  It  so  emi)loyed  Frank 
NeugebauOT  to  wftrn  him  or  Inform  him  in 
any  way  of  the  danger  of  said  employment, 
and  said  defendant  at  oU  tbe  ttmes  herein 
mentloBed  negligently  omitted  to  warn  the 
said  Frank  Neugebauer  of  aald  danger  and 
cartf  ecady  and  wantoUy  allowed  blm  to  le- 
maln  In  ignorance  of  the  sama  And  during 
all  of  said  last-mentioned  employm^  of  aald 
Frank  Neimebauer  by  said  defendant  tbe 
uld  defendant  negligently,  recklessly,  and 
wantonly  fttlled  to  provide  the  said  Frank 
Neugebaoer  with  any  mussle  ot  device  to 
prermt  the  Aunes  arl^g  from  the  use  of 
•aid  hydrofluoric  add  in  washing  said  terra 
cofcta  from  entering  the  nostrils  and  mouth 
of  said  Frank  Neugebauer,  or  to  prevent  tbe 
•add  hydnrflnorlc  add  from  destroying  the 
tissue  and  life  of  Frank  Neugebauer  as  it 
was  tbe  doi7  of  the  said  defendant  to  do." 
TStesn  is  no  controversy  as  to  the  legal  prln- 
c^les  Involved  in  the  case.  The  action  of  the 
oooTt  Is  not  assailed  except  as  to  two  rul- 
ings on  the  admissibility  of  evidence,  and 
these  are  not  insisted  upon  in  the  closing 
brief.  They  are,  indeed,  so  manifestly  free 
from  error  aa  not  to  reqtdre  attentira. 

The  questions  In  dispute  are  those  of  fact, 
and  are  presented  by  the  denials  of  the  an* 
swer  tliat  said  add  'Is  a  deadly  poison  de- 
stnictlTe  of  human  life  or  tissue" ;  that  the 
death  of  Neugebauer  was  caused  by  the  use 
of  said  add ;  that  his  employment  was  a 
dangerous  one,  or  that  It  was  known  jto  de- 
fendant or  its  superintendent  to  be  danger- 
ous; that  It  failed  to  warn  or  Inform  blm  of 
any  danger,  or  allowed  him  to  remain  In  Ig- 
norance of  the  same;  that  defendant  failed 
to  provide  him  with  any  muzzle  or  device  to 
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prevent  the  fumes  from  entering  the  mouth 
or  nostrils,  or  to  prevent  tbe  add  from  de- 
stroying the  tissue  or  life  of  said  Frank 
Neugebauer.  Contributory  negligence  was 
not  pleaded,  nor  Is  there  any  discussion  of 
the  doctrine  of  "assumption  of  rU>k." 

[1]  Among  the  contentions  of  appellant  as 
to  tbe  Insuffidency  of  the  evidence  to  support 
the  Implied  findings  of  the  Jury  we  think  the 
least  meritorious  is  the  claim  that  It  was  not 
shown  that  the  work  in  which  deceased  was 
engaged  was  a  dangerous  one. 

Joseph  B.  De  Oaylor,  appellant's  superin- 
tendent, testified: 

"I  r^lized  there  was  danfrer  when  handling 
this  acid  and  applying  it  on  terra  cotta,  and  that 
there  was  danger  from  the  inhalation  of  fumes 
arising  from  the,  application  of  the  add  to  the 
terra  cotta,  the  same  as  any  acid.   I  did  not  bu[>- 

Sose  that  Neugebauer  knew  anything  about  the 
angers  of  the  use  of  the  acid.  I  assumed  right 
off  that  he  knew  nothing  about  its  use.  I  did 
not  discharge  Neugebauer  when  I  heard  that  he 
was  using  the  acid  without  any  maak  or  gloves, 
because  I  was  not  absolutely  certain  that  he  was 
not  using  the  gloves  or  muule." 

William  Oox,  who  worked  In  the  factory 
as  a  fitter,  testified : 

"Between  May  and  Oetxd>er,  191S,  I  would  w- 
dinarlly  see  Neugebauer  every  day.  •  *  • 
After  ne  started  to  use  the  acid  I  noticed  a 
change  in  his  appearance  with  reference  to 
healtib,  and  he  looked  like  he  was  feeling  kind  of 
weakening." 

Witness  Ibomas  Bagle,  who  also  worked  as 
a  fitter,  testified : 

"Nflugebauer  started  to  use  this  add  on  the 
Seattle  job.  Before  tbe  Seattle  iob  I  never  knew 
anything  of  the  use  of  this  acid.  Neugebauer 
seemed  in  normal  health.  No  particular  com- 
plaint. After  he  used  this  add  I^wigebauer  com- 
plained to  me  of  a  ^eavy  nausea  in  the  steuiach. 
and  pains  in  his  back  and  along  his  Idns,  and 
nsed  to  say  It  bothered  him  getting  up;  he  coidd 
not  rest  and  could  not  eat  ansrthing. 

Bryant  S.  Drake,  a  chemical  en^neer,  who 
Is  a  graduate  of  the  University  of  California, 
and  an  expert,  testified  that  hydrofluoric  acid 
Is  a  deadly  poison,  and  that  In  the  laboratory 
they  use  a  hood  In  dealing  with  the  add, 
to  prevent  any  possible  danger. 

Dr.  John  Manson,  a  physician  of  many 
years  standing,  testified  that: 

"The  death  of  Frank  Neugebauer  was  caused 
by  hydrofluoric  acid  poisoning  Induced  by  breath- 
ing ue  fames  of  such  add.  I  went  to  the  United 
States  Dispensary,  and  I  found  that  the  breath- 
ing of  fumes  of  the  hydroflnoric  add  produces 
all  kinds  of  serious  trouble — serious  trouble  in 
the  lungs)  liver,  sfdeen,  and  terrible  destruction 
of  the  red  corpuscles.  So  that  after  he  died  I 
had  no  hesitation  in  signing  the  death  certificate 
as  I  signed  it." 

The  widow,  Mrs.  Mary  Neugebauer,  testi- 
fied: 

"He  was  not  sick  at  all  before  he  started  to 
work  with  the  hydrofluoric  add.  About  a  month 
thereafter  he  feel  sick,  he  says,  Too  heavy  here 
on  breast'— all  the  time  doing  that  way,  with 
back  sore,  and  he  get  yellow  and  skinny.  He 
lost  his  appetite  ana  no  could  sleep.  He  stopped 
work  and  came  home  at  dinner  time  on  October 
18,  1913.  I  ask,  'How  you  feel?*  Neugebauer 
answered,  *I  feel  very  badly,  I  feel  badly,  burning 
inside,  all  same  fire  inside.*  He  feel  that  way 
all  eight  days  until  he  die;  nighttime  and  day- 
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time.  He  aald.  'AH  burn  lnsid«;  all  the  same 
be  burag  witb  fire.' " 

F.  O.  Andreas,  an  expert  In  the  use  of  said 
add,  said  he  knew  that  It  gives  off  a  fume, 
and  the  add  as  it  Is  purchased  is  dangerous, 
and  if  the  fumes  are  Inhaled  in  the  inside  of 
a  building  there  would  be  deleterious  effects. 
There  is  other  testimony  to  the  same  effect, 
but  the  foregoing  should  be  suffldent  to  justi- 
fy the  inference  that  it  was  a  dangerous 
business  in  which  the  deceased  was  employ- 
ed. Indeed,  it  la  rather  strange  that  any 
contention  to  the  contrary  should  be  made, 
and  this  must  have  been  the  view  of  appel- 
lant on  second  thoufl^t  since  In  the  answer 
was  set  up  the  defense  that  appellant's  super- 
intendent and  forMuan  warned  deceased  of 
the  danger,  and  furnished  him  appliances  for 
protection  against  injury  from  auch  use  of 
the  add. 

[2]  There  Is  scarcely  more  merit  In  the 
contention  that  the  evidence  Is  insuffldent  to 
justify  the  conclu^n  that  the  use  of  said 
add  In  the  course  of  his  employm^t  caused 
the  death  of  Frank  Nengebauar.  FnMn  Ota 
testimony  already  detailed  hw^.  It  Is  a  fair 
Inference  that  the  fumea  from  said  add  were 
a  cwtrlbntory  cause  of  BOxSi  death.  A  care- 
ful reading  ot  the  testlmooy  can  hardly  taU 
to  produce  die  omTlctlai  In  a  dlainterested 
mind  not  only  ttiat  sudi  finding  Is  legally 
supported,  but  that  titeM  can  hardly  be  any 
doubt  ttut  the  death  of  Nengebaner  waa  due 
to  the  manner  in  whidi  he  handled  the  acid. 
It  may  be  unfortunate  that  no  post  morton 
examination  was  had,  as  that  probably  would 
have  (dincfaed  the  matter,  but  the  circum- 
stance that  no  SDch  exaiplnation  wu  had 
does  not  derogate  from  the  wMght  of  Qie  er- 
Idence  whldi  was  Introduced,  nor  does  It 
affect  our  conviction  that  the  verdict  of  the 
jury  as  to  the  cause  of  death  finds  ample  sup- 
port in  the  record.  We  are  not  concerned 
here  with  the  testimony  of  certain  witnesses 
that  the  deceased  was  In  poor  health  at  the 
time  he  began  to  work  with  the  add,  as  it 
was  contradicted  by  the  testimony  ot  others, 
and  the  question  of  fact  thereby  controverted, 
together  with  the  weight  to  be  accorded  to  it, 
presented  a  consideration  for  the  determina- 
tion of  the  jury.  Pigeon  v.  W.  P.  Fuller  &  Oo.. 
156  Cal.  691, 105  Pac.  976. 

[S]  There  is  more  room  for  argument  as 
to  the  contention  of  appellant  that  the  evi- 
dence is  insuffldent  to  show  negligence  on 
its  part  In  either  aspect  claimed,  namely, 
that  it  failed  to  warn  deceased  of  his  dan- 
ger, or  failed  to  furnish  htm  with  the  prop- 
er appliances  to  protect  him  from  breathing 
the  noxious  fUmes  of  the  add. 

We  think,  however,  that  It  cannot  be  said, 
as  a  matter  of  law,  that  there  is  an  entire 
absence  of  substantial  support  fbr  the  con- 
clusion of  the  jury  in  that  respect  In  the 
first  place,  appellant  denied  under  oath  that 
the  buslnefis  In  whidi  Neugebauer  was  en- 
gaged was  an  extremely  dangerous  one,  or 


that  it  was  so  known  to  the  defendant  or  to 
its  factory  superintendent,  and  also  denied 
that  said  use  of  the  add  was  liable  to  poison 
or  kill  said  Neugebauer.  We  must  assume 
that  appellant  made  said  denials  In  good  faith. 
Thus  believing,  it  would  be  unreasonable 
to  suppose  that  appellant  would  perform  the 
idle'  act  of  warning  deceased,  or  of  supply- 
ing hUn  with  a  contrivance  that  waa  believ- 
ed to  be  an  Incomtwance  and  not  a  protec* 
tlon. 

Again,  the  fact  that  deceased  did  not  use 
any  shield  Is  a  circumstance  of  some  moment 
In  support  of  the  theory  that  he  was  igno- 
rant of  the  danger  incident  to  the  emiiloy- 
ment.  The  average  man  is  supposed  to  have 
greater  regard  for  his  health  and  for  his  life 
than  to  recklessly  expose  himself  thus  to  im- 
minent danger.  This  drcumstance  involved, 
no  doubt,  one  of  the  reasons  that  moved  the 
jury  to  conclude  that  Neugetmuer  did  not  un- 
derstand the  situation,  and  that  his  igno- 
rance at  it  was  directly  chargeable  to  his 
employer. 

Again,  the  superintendent  and  foreman 
knew  that  Neugebauer  was  doing  the  work 
without  using  any  mask  or  muzzle,  and  it 
seems  improbable  that  they  would  not  In- 
sist at  the  peril  of  losing  his  Job  that  he 
should  follow  their  direction  as  to  protecting 
himself.  Also,  two  of  the  employfis  who  work- 
ed in  the  same  room  with  deceased  "never 
saw  or  heard  of  a  mask  or  sponge  or  other  de- 
vice for  covering  the  mouth  or  nose  of  the 
workmen  in  that  department"  lliey  saw  the 
superintendent  and  foreman  pass  through  the 
room  frequently,  and  heard  the  latter  talk- 
ing to  Neugebauer  about  the  extent  to  which 
the  acid  should  be  diluted,  and  heard  the 
superintendent  and  foreman  tell  him  to  look 
out  for  burning,  but  nothing  was  said  about 
any  protection  from  the  fnmea.  It  is  true 
OtAt  this  evidence  waa  of  a  negative  diaraO' 
ter  sMuewhat,  but  it  was  entitled  to  consid- 
eration. 

Furthermore,  the  mask  whidhi  ft  Is  claim- 
ed was  furnished  for  the  purpose  waa  intro- 
duced in  evidence,  and  there  may  have  been 
something  In  Its  appearance  that  led  tiie 
jury  to  discredit  the  testimony  of  the  wit- 
neeses  for  appellant  in  retmnce  to  It  One 
of  them  said  "it  was  not  a  new  noa^';  the 
superintendent  testified  that  he  "did  not  oi^ 
der  any  particular  mask  for  the  nie  of  this 
add  because  we  had  a  mask  In  atotA  we  have 
been  using  for  years  before  we  erer  used 
the  acid";  and  it  Is  suggested  by  reapowl- 
ent  tttat  "the  fresh  and  very  new  aivearanos 
of  the  mask  which  was  admitted  in  evidence 
may  well  have  convinced  the  Jury  that  all 
of  defendant's  testimony  about  supplying 
Neugebauer  with  a  mask  to  protect  him 
from  the  fumes  of  the  add  was  false  and 
untrue."  As  to  that  of  courjse,  we  cauuoC 
say.  as  the  record  does  not  dladose  the  aih 
pearance  of  the  mask.  But  it  may  have  heea 
so.  It  may  be  true  also  that  there  was  some- 
thing in  the  manner  and  appearance  of  the 
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witnesses  for  appellant  who  testified  as  to 
the  mask  that  furnished  a  reason  ioi  disbe- 
lieving their  statements.  Some  other  clr- 
comstances  worthy  of  attention  In  this  con- 
nection might  be  mentioned,  hot  we  think 
the  foregoing  Is  snfflclent. 

[4]  There  la  no  merit  in  the  contention 
that  It  was  incnmbent  apon  respondent  to 
prove  that  the  conduct  of  appelant  was  wan- 
tonly negligent  in  order  to  Justify  a  recovery. 
The  allegation  of  negligence  was  snfllcient, 
but  the  pleader  Introduced  an  additional 
ment  which  might  or  might  not  be  proved. 
The  failure  to  prove  it,  however,  would  not 
affect  the  significance  or  result  of  the  proot 
{>f  negligence  on  the  part  of  the  defendant 
Kramm  v.  Stockton  EHectrlc  R.  B.  Co.,  3  GaL 
App.  606,  86  Pae.  788,  903. 

We  can  perceive  no  l^al  ground  for  dis- 
turbing the  actUm  ot  the  court  below,  and 
the  Judgment  and  order  are  thorefwe .  af- 
firmed. 

We  coocnr:  GHIPMAN,  P.  J.;  HART,  J. 


SONO&IA  TAIiLEY  WATEB,  lilGHT  & 
POWEB  CO.  V.  O'BRIEN  et  al. 
(Civ.  2231.) 

(District  Conrt  of  Appeal,  First  Diatrict,  CaU> 

fomia.   October  28,  1917.) 
New  Tbial  4a»71  —  TKbdiot -r  GoHnnmiro 

EVIDBNCE. 

In  action  to  enjoin  the  taking  of  all  the  wa- 
ter In  a  creek,  the  usuos  arlslDg  over  the  amoaut 
of  water  defendants  were  entitled  to  divert, 
where  the  finding  of  the  jury  snd  the  Judgment 
of  the  court  ^ve  defendants  all  the  waters, 
the  court  was  justified  in  granting  motioD  for 
new  trial,  where,  the  evidence  being  conflicting, 
he  was  not  Batisfied  that  the  proofs  showed  that 
all  of  the  water  was  necessary  for  the  purposes 
to  which  it  was  applied. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  Emmqt  Seawell,  Judge. 

ActloD  by  the  Sonoma  Valley  Water,  Ught 
ft  Power  Con^MUiy  against  Nellie  O'Brien 
and  others.  From  an  order  granting  a  new 
trial  after  Judgments  for  defendants,  they 
appeal.  Affirmed. 

J.  T.  Campbell  and  Bobs  Campbell,  baOk 
of  Santa  Rosa,  for  am>eUants. 

PER  CURIAM.  This  Is  an  appeal  on  the 
pert  of  the  defendants  from  an  order  grant- 
ing a  motion  for  a  new  trial  after  a  verdict 
and  Judgment  in  their  favor.  The  verdict 
of  the  Jury  was  rendered  upon  special  issues, 
and  Its  findings  thereon  were  adopted  by  the 
court  as  the  basis  of  Its  judgment. 

The  action  was  Instituted  the  plaintiff, 
a  corporatioo  owning  lands  adjoining  the 
lands  of  the  defendants,  to  enjoin  the  latter 
from  taking  and  using  the  whole  of  the  wa- 
ter frran  a  creek  known  as  Lenox  creek, 
which  rose  ujfoa  and  flpwed  through  their 
lands,  emp^lng  Into  Oarriger  creefe,  and 


thence  over  and  across  the  lands  of  the  plain- 
tiff. The  evidence  showed  that  the  defend- 
ants had  appropriated  all  of  the  water  of 
Lenox  creek  for  their  own  uses,  and  In  addi- 
tion to  using  the  same  for  irrigation,  house- 
hold and  domestic  purposes,  ran  the  residue 
o£  Its  waters  after  these  uses  had  been  satis- 
fled  Into  a  pool  or  lake  near  their  residence. 
The  Issues  in  the  case  arose  over  the  amount 
of  water  which  the  defendants  were  entitled 
to  divert  Into  this  pool  or  lake.  The  flnd- 
Inga  of  the  Jury  and  the  Judgment  of  the 
court  gave  the  defendants  all  of  these  wa- 
ters, but  upon  motion  for  a  new  trial  the 
court  granted  the  motion  solely  upon  the 
ground  that  the  defendants  took  more  water 
from  said  Lenox  creek  than  was  necessary 
for  the  usm  to  which  It  was  applied.  The 
language  of  the  court  In  Its  order  gr sating 
the  new  trial  was  as  follows: 

"The  court  has  made  a  careful  examination  of 
the  evidence,  and  it  is  not  satisfied  that  thore 
is  not  a  osuesB  waste  of  water.  Indisputably 
the  defendants  are  entitled  to  a  suflicient  quan- 
ti^  to  answer  every  reasonable  convenience  or 
necessity,  but  it  is  pot  the  law  that  water  may 
be  wasted  while  it  may  serve  others.  On  this 
issue  alone  the  oonrt  gran^  the  motimi  for  a 
ne^  triaL" 

The  contention  of  the  appellants  upon  this 
appeal  Is  that  the  evidence  was  Insufficient 
to  justify  the  court  in  granting  the  motion 
for  a  new  trial  upon  tble  ground.  We  have 
examined  the  record  with  some  d^ree  of 
care,  and  are  of  the  opinion  that  the  evidence 
was  sufficiently  conflicting  to  have  Justified 
the  court  In  granting  cne  motion  for  a  new 
trial  If,  as  he  stated,  be  was  not  satisfied 
that  the  proofs  showed  that  all  of  the  water 
was  necessary  for  the  jmtpoteB  to  which  It 
was  applied. 

That  being  so,  we  think  that  the  order  of 
the  trial  court  should  be  affirmed,  and  that 
will  be  the  order. 


BEIX  DEVELOPMENT  CO.  t.  MABSHAU:!. 

(Civ.  195&) 

(District  Conrt  of  Appeal,  Second  District,  OaU- 
fomU.  Nov.  16, 1917.) 

OOWOBATIONS  «»9O0[)— TTHFAID  STOOK  SUB- 

SCSEPnON  S— COMPLAIMT. 
A  coryoration's  complaint  in  action  on  nn- 
paid  stock  subscription  alleging  demand,  M4 
insufficient  for  failing  to  allege  that  the  remedlM 
given  by  Civ.  Code,  |  331  et  seq.,  aatborishig 
sale  of  stock,  etc.,  have  been  exhausted. 

Appeal  from  Superior  Court,  Imperial 
County;  W.  H.  Gliomas,  Judge. 

Action  by  the  BeU  Derelopmoit  Company 
against  W.  A.  Marshall.  Jndgment  for.  plain- 
tiff, and  def^dant  appeals.  Reversed  with 
dlrectioiis. 

Chllders  &  Bruce,  of  M  Centre,  for  appel- 
lant Herbert  L.  lasigl,  of  El  Centre,  for  re- 
spondent. 


AssTor  ottur  eases  aee  aame  topic  and  KITT-NUHBSR  la  all  Kv-Nombtrad  mista  and  ladazas 
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WORKS.  Judge  pro  tern.  This  Is  an  action 
for  an  unpaid  subscription  to  the  capital 
stock  of  respondent  corporation.  The  appel- 
lant Interposed  a  general  demurrer  to  the  sec- 
ond amended  complaint,  the  demurrer  was 
overruled,  and,  the  appellant  standing  on  the 
issue  of  law  and  refusing  to  answer,  the  re- 
spondent had  judgment. 

The  pleading  of  the  respondent  alleges  an 
ordinary  demand  for  the  payment  of  the  sub- 
scription and  the  appellant's  refusal  to  com- 
ply with  the  demand;  bat  there  Is  no  allega- 
tion that  the  re^ndent  has  attempted  to  fol- 
low the  proTlBkms  <A  secti<m  331  of  the  Civil 
Cktde  and  those  coming  after  it  In  this  state, 
where  the  contract  of  subscription  for  stock 
Is  silent  as  to  the  time  and  manner  at  pay- 
ment, calls  for  unpaid  anbscrlptlona  are  plac- 
ed In  the  same  class  with  assessments  npon 
pBld-np  shares,  and  the  abore-matloned  sec- 
tions of  the  Code  provide  a  complete  scheme 
for  the  making  of  cdlecttons  tji.  each  of  the 
two  kinds  of  obligations.  Suits  cannot  be 
commeDced  until  the  iffocednre  Qiere  laid 
down  has  been  exhaosted,  and  in  sacfa  a  suit 
the  complaint  must  show  that  the  procedure 
has  been  followed.  Los  Angeles  Athletic  C^ib 
v.  Spires.  166  Oal.  ITS,  185  Pac.  2d8:  Im- 
perial L.  A  3.  Co.  V.  Oster,  168  Pac.  1150. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  sustain  the  demurrer. 

We  coacor:  GOMUSY.  P.  J.;  JAUES,  J. 


RATHILL  V.  SOUTHERN  PAO.  CX).  et  at 
(Oiv.  1»60.) 

(District  Court  of  Appeal,  Second  IMstrict  Oal- 
ifomla.    Nov.  8,  1917.) 

RjJLEOADS  ^=328(7)— Cbosbinq  Aocnwnr— 
COiriBIBDTOBT  NESUOEWCB. 

'Hiat  an  automobile  driva,  familiar  with  a 
railroad  crossing  where  the  view  was  somewbat 
obstructed,  could  have  stopped  a  safe  diatance 
from  the  track,  stilled  the  noise  of  the  auto- 
moblls  aisine,  and  listened  for  an  ai^roBcbing 
train,  but  failed  to  do'  bo,  was,  as  matter  of 
law,  contributory  negligence  barring  recovery 
for  injury  to  the  automobile. 

Appeal  from  Superior  Court,  San  Beamar^ 
dlno  County;  J.  W.  Curtis,  Judge. 

Action  by  Besde  a  Rayblll  against  the 
Sonthem  Padflc  Company  and.  another. 
From  judgment  for  plaintiff  and  order  deny- 
ing new  trial,  defendants  appeal.  Rerversed. 

Henry  T.  Gage  and  W.  I.  OUbert,  both  of 
Los  Angeles,  for  appellants.  George  L. 
Greer,  of  Loe  Angeles,  and  Daley  &  Byrne, 
of  San  Bemardtno  (John  W.  Summerfleld,  of 
Los  Angeles,  of  counsel),  for  respondent 

JAMES,  J.  Defendant  appealed  from  a 
judgment  awarding  damages  to  the  plaintiff 
on  account  of  the  loss  of  an  automobile  which 
was  struck  by  a  train  of  the  defendant  Ap- 
peal Is  also  taken  from  an  order  drying 
defendant's  motion  for  a  new  trlaL  Th»  eri- 


dence  Is  presented  by  bill  of  exceptions,  and 
it  ia  claimed  that  the  proof  was  Insnfflcient 
to  justly  the  verdict  of  the  jury,  and  that 
the  court  should  have  granted  the  motion  of 
defendant  for  judgment  of  nonsuit  The 
questions  so  presented  depend  for  solution 
upon  the  proposition  as  to  whether  upon 
the  evidence  Introduced  on  behalf  of  the 
plaintiff  or  up(m  the  whole  evidence  it  should 
be  concluded  that  the  plaintiff  was  guilty  of 
contributory  negligence.  In  our  opinion,  the 
case  presented  is  one  where  tbe  plaintiff, 
measuring  her  acts  by  all  of  the  testimony 
ffLVorable  to  her  case,  failed  to  use  such  pre- 
cautions for  the  safety  of  her  property  as 
is  required  of  a  reasonably  prudent  person, 
under  the  circumstances  shown.  The  plain- 
tiff's automobile  was  wrecked  at  a  point  near 
the  town  of  Olaremoot  and  while  upon  a 
roadway  known  as  Bamona  avenue  which 
crosses  the  tracks  of  the  defendant  at  right 
angles.  These  tracks  at  that  point  run  in 
an  easterly  and  westerly  direction  and  in  a 
straight  line  for  several  miles  on  either  side 
of  the  point  of  accident  Plaintiff  testified 
that  about  1:15  In  the  afternoon  on  a  "still" 
day  she  drove  southerly  along  Ramona  ave- 
nue and  approached  the  crossing;  that  she 
was  driving  a  four-cylinder  automobile  and 
traveling  at  the  rate  of  approximately  10 
miles  per  hour;  that  she  could  not  see  the 
railroad  tracks  to  the  eastward  of  the  cross- 
ing, by  reason  of  an  orange  orchard  aligning 
the  right  of  way  and  brush,  cornstalks,  and 
sunflowers  upon  the  right  of  way,  until  she 
reached  a  point  about  opposite  a  crossing 
sign,  which  was  there  for  the  purpose  of 
advising  users  of  the  highway  of  tbe  prox- 
imity of  tl^e  railroad,  which  signpost  she 
testified,  was  "about  12  or  18  feet  from  the 
crossing."  She  testified  that  from  the  place 
where  she  sat  In  her  automobile  tbe  front  of 
the  medilne  would  prefect  about  7  feet  ahead 
of  her;  that  the  engine  of  her  automobile 
nude  some  noise,  and  that  she  did  not  at 
any  point,  while  coming  down  Bamona  av» 
nne,  stop  the  aat<nnobile  to  llstoi  for  tin 
approach  of  trains,  and  that  she  heard  do 
train  approaching,  nor  did  Ae  hear  a  whis- 
tle aoiiiided  or  UU  mng;  that  when  she 
reached  the  crossing  post  she  threw  on  her 
emergency  brake,  without  Btqpxdng  tbe  engine 
of  theavtomobUek  and  that  she  and  two  yoong 
lady  passMigen  who  were  with  her  all  jnuw- 
ed  from  the  machine  and  were  not  injured; 
that  die  "overliang"  of  a»  of  the  engmas 
of  the  heavy  freight  train  cani^t  tiu  aatth 
mobUe  and  demolished  it  She  tesUfled  that 
this  was  a  very  long  train  of  freight  cars; 
that  it  was  coming  on  a  down  grade  at  the 
rate  of  from  50  to  60  miles  an  hour,  without 
using  steam;  that  after  striking  the  automo* 
Mle  the  train  ran  by  20  or  80  car  lengths 
before  It  stopped ;  that  when  she  started  to 
stop  her  automobile  tbe  car  was  about  IB 
feet  from  the  tntcft  and  the  frmt  ogine 
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about  200  feet  awsy  ttom  her;  that  tlie 
train  was  at>out  «0  can  lonff,  haTing  attach- 
ed to  It  one  engine  In  front  and  two  eoglnea 
on  the  rear.  As  to  the  ability  of  a  person  to 
see  eastward  along  the  track  of  the  rail- 
way for  a  conadderable  distance  while  travel- 
ing along  Ramona  avenue  and  before  the 
limits  of  the  right  of  way  were  reached, 
there  was  testimony  flatly  contradictory  to 
that  given  by  the  plalntur,  and  there  was 
also  testimony  that  the  bell  on  the  engine 
bad  been  ringing  oontlnnoasly  from  the  time 
the  train  had  left  the  last  station  np  to  the 
time  the  accident  occurred.  Considering  the 
c<»itentlon8,  however,  made  by  appellant  as 
we  have  before  stated  them,  we  have  redted 
the  evidence  of  the  plaintiff  in  its  strongest 
aspect,,  realising  that  wherever  a  conflict 
occurred  the  Jury  was  entitled  to  give  the 
greater  credit  and  weight,  if  it  so  deter- 
mined, to  the  evidence  introduced  by  the 
plalntur.  As  to  its  saUent  points,  tbe  evi- 
dence of  the  plalntlfE  was  corroborated  by 
that  of  the  two  ladles  who  were  passengers 
in  the  automobile  at  the  time  of  the  acci- 
dent The  amount  of  overhang  of  the  engine 
was  gtvtti  without  dispute  by  one  of  the  en- 
gineers as  being  from  28  to  80  Indies,  It 
may  be  added  that  the  plaintiff  also  testified 
that  she  was  very  familiar  with  the  location 
of  the  crossing  and  its  surroundings.  She 
also  knew  that  the  track  was  being  constant- 
ly tiBed  for  Uie  operation  of  trains  by  de- 
fendant company.  It  then  appears  that  the 
plaintiff  approa<died  a  dangerous  railroad 
crosdng  where  the  conditions  were  such  as 
to  prevCTt  persons  from  seeing  an  approach- 
ing train  before  It  had  arrived  in  close  prox- 
imity to  the  junetitHi  with  the  highway ;  that 
she  was  driving  an  antomoMle  In  which  was 
a  moving  engine  which  made  scune  noise; 
and  that  she  at  no  time  took  the  precaution 
to  stop  and  listen  until  it  was  too  late  to 
avoid  injury.  Upon  her  own  testimony  (and 
the  fact  was  not  disputed)  the  train  whdch 
collided  with  the  aut(HnoblIe  was  a  long, 
heavy  freight  train,  one  which,  while  "coast- 
ing" or  traveling  without  the  use  of  steam, 
was  bound  to  make  a  noise  that  would  give 
notice  of  its  approach  for  a  considerable  dis- 
tance; esi>eclally  on  a  "still"  day,  as  the 
plaintiff  testified  the  day  In  question  was. 
The  plalntlflF  having  shown  by  her  testimony 
that  she  could  not  be  advised  of  the  approach 
of  a  train  until  within  about  18  feet  of  the 
tradt,  by  looking,  on  account  of  the  obstmo- 
tioDS  which  stood  In  the  way,  she  shows  a 
situation  to  have  existed  which  would  re- 
quire of  her  more  diligence  In  the  use  of 
her  remaining  facultlea  in  order  to  a<A  as  a 
reasonably  prudent  person  should^  It  seems 
to  us  that  the  inevitable  conclusion  must  be 
drawn  that,  had  the  plaintiff,  at  a  safe  dis- 
tance from  the  track,  stopped  her  automobile, 
stilled  the  noise  of  Its  engine,  and  listened 
for  the  apiwoadi  oC  a  train,  she  could  not 
have  failed  to  have  bees  warned  of  the  dan- 


ger; that  nndw  sndi  fftcts  It  must  be  laid 
as  a  matter  of  law  that  ahe  was  guilty  of 
contributory  negligence. 

"The  railroad  track  of  a  steam  railway  must 
itself  be  regarded  as  a  sign  of  danger,  and  one 
intending  to  cross  must  avail  himself  of  every 
opportnnity  to  lo^  and  to  listen  for  approacb- 
inc  trains.  What  he  must  do  in  such  a  case 
wul  depend  upon  circumstances.  If  the  view 
of  the  track  is  obstmeted  he  should  take  greater 
pains  to  listen.  taking  these  precautions,  he 
would  have  seen  or  heard  the  approaching  train, 
the  very  fact  of  Injury  will  raise  a  presumption 
that  be  did  not  take  the  required  precautions." 
Herbert  v.  Southern  Pacific  Go„  121  Cal.  227,. 
53Pac.  661. 

Am  Is  said  In  the  case  of  Chtlssinger  v. 
Southern  VanA&e  Co.,  168  OaL  619,  14S  Pac. 

ITS: 

"Undoubtedly  the  question  of  contributory  neg- 
ligence or  freedom  from  it  is  ordinarily  one  for 
the  jury,  bat  •  •  •  the  standard  of  conduct 
is  so  obvious  as  to  be  applicable  to  aU  perstms, 
and  the  ^aintiff  has  failed  to  measure  up  to 
that  standard  under  the  circumstances  shown, 
he  is  not  entitled  to  have  his  case  go  to  the 
lury." 

We  dte  further  as  applicable  to  the  prop- 
osition the  cases  of  Zlbbell  v.  Southern  Pa- 
cdflc  Co.,  160  Cal.  287,  116  Pac.  SIS;  Martin 
V.  Southern  Padflc  Co.,  160  OaL  124,  88  Pac. 
TOl, 

For  the  reasons  stated,  the  Judgment  and 
order  must  be  reversed. 
The  Judgment  and  order  are  reversed. 

We  concur:  GONBBT,  P.  J.;  WOBKS, 
Judge  pro  tern. 


PEOPUa  T.  HUDSON.  '(Or.  6S2.) 

(District  Oonrt  of  Appeal.  Second  District,  Osl- 
If  omia.   Nov.  8,  1917.) 

1.  InDICTUSKT  ARO  iNIYttlUTION  122(2)— 

Variancs  Bstwbih  CoMPiAtirr  aivd  iNroa- 

ICATION. 

An  information  dionld  not  c^rge  accnsed 
with  an  offense  with  which  he  was  not  charged 
in  the  complaint  upon  which  he  was  uamined 
by  the  committing  magistrate;  accused  not  be- 
ing legally  committed  for  such  offense. 

2.  iNDICTlfENT    Ann   IltrOBHATION  «S3>144— ■ 

Motion  to  Dishiss. 
Upon  motion  to  dismiss  an  Information  as 
cfaargmg  an  offense  for  wblch  accused  bad  not 
been  legally  committed,  the  information  may  be 
set  aside  only  in  part,  such  as  a  single  count, 
although  Pm.  Code,  |  986.  as  to  settmg  aside, 
does  not  expressly  so  provide. 

3.  iNDXCmKT  AKD  iHTOBKATIOir  ^»122(2)— 

VABfARcK  Bmraiir  Cohplaikt  ahd  Zsfob- 

MATtON. 

Since,  under  Pen.  Code,  |  469,  the  intent 
with  which  a  burglarious  act  is  done  is  an  es- 
sential part  of  the  offense,  an  Information  charg- 
ing burglarious  entry  with  Intent  to  rape  did 
not  charge  the  same  offense  as  the  complaint 
before  the  committing  magistrate,  which  charged 
burglarions  entry  with  intsnt  to  steal  and  mur- 
der. 

Ai;q;)eal  from  Superior  Courts  Kern  County ; 
Milton  T.  rarmer.  Judge. 

Frank  W.  Hudson  waa  prosecuted  for 
burtf ary.   From  an  order  dlanrisslng  the  in- 
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formation,  the  Pe<^  KppeaL  Berersed, 
with  direction. 

U.  S.  Webb,  Atty.  Gen.,  Robert  M.  Clarfee, 
Deputy  Atty.  Qen.,  and  J.  R-  Dorsey,  Ertst. 
Atty.,  and  Wesley  P.  Grtjalva,  Deputy  Dlst 
At^.,  botb  of  Bakersfleld,  for  the  People. 
Emmons  ft  Jobnatim^  of  Bakersfleld*  tor  ifr 
spondent 

CONREY,  P.  J.  The  plaintiff  appeals  from 
an  order  dismissing  an  information  which, 
In  three  counts,  charged  the  defendant  with 
the  commission  of  the  crime  of  burglary. 
The  several  counts  refer  to  the  sattie  acta, 
differing  only  in  the  Intent  with  which  they 
were  done.  The  intent  described  in  the  first 
count  was  to  commit  the  crime  of  larceny; 
the  second,  murder;  the  third,  rape.  The 
complaint  before  the  committing  magistrate 
charged  that  the  defendant  entered  the 
apartment  of  one  Irma  V.  Meyer  with  Intent 
"to  commit  the  crime  of  larceny  and  then 
and  there  to  kill  and  murder  the  said  Irma 
V.  Meyer."  The  defendant's  mt^lon  to  set 
aside  the  Information  was  based  upon  the 
ground  "that  before  the  filing  of  said  in- 
formation said  defendant  has  not  been  le- 
gally committed  by  a  magistrate  for  the 
offenses  set  forth  in  the  Information."  At 
the  hearing  of  said  motion  on  May  26,  1917, 
the  superior  court  entered  In  its  minutes  an 
order  "that  the  said  motion  to  set  aside  the 
Information  pe  and  the  same  la  hereby  de> 
nled.  •  •  •  It  Is  now  by  the  court  order- 
ed that  the  within  matter  be  and  the  same  is 
hereby  continued  for  further  discussion"  un- 
til May  28,  1917. 

The  foregoing  fftcts  appear  from  the  infor- 
matlon  and  from  the  clerk's  transcript,  sup* 
plemented  by  Oie  reporter's  transcript  of 
the  proceedings  of  the  bearing  on  the  motion 
to  dismiss.  In  the  brief  of  counsel  for  the 
people  statements  are  made  purporting  to 
show  the  order  of  commitment  made  by  the 
committing  magistrate.  In  the  brief  of  coun- 
sel for  defendant  it  Is  asserted  that  in  the 
evidence  taken  at  the  preliminary  examina- 
tion there  was  no  evidence  that  defendant 
entered  said  apartment  with  intent  to  com- 
mit the  crime  of  rape.  The  transcripts  give 
us  no  direct  information  concerning  the  con- 
tents of  the  commitment  order,  or  concerning 
the  evidence  received  at  the  preliminary  ex* 
amtnation.  For  the  purpose  of  learning  to 
what  extent  the  proceedings  before  the  mag- 
istrate were  presented  to  the  superior  court, 
we  may  perhaps  take  cognizance  of  some  of 
the  statements  made  by  the  judge  at  the 
hearing  of  the  motion  and  in  ruling  thereon. 
He  said  that  he  had  read  the  information 
and  the  complaint  on  which  the  hearing  was 
had  in  the  magistrate's  court,  and  the  com- 
mitment ;  that  the  defendant  was  ciiarged 
in  the  justice's  court  with  burglary  commit- 
ted with  two  Intents,  whereas  the  Informa- 
tion charged  him  In  three  counts  with  ttiree 
sef)arate  IntentA.  At  the  hearing  on  May 
28th  the  Judge  announced  his  opinion  that 


the  connt  charging  an  intent  not  Included  In 
the  charge  before  the  committing  magistrate 
should  not  have  been  in  the  information; 
that  he  would  deny  the  motion,  because  the 
motion  as  made  was  directed  generally  to 
the  entire  information.  Thereupon  the  de- 
fendant moved  that  the  information  as  to 
the  third  count  thereof  be  set  aside,  "upon 
the  ground  that  before  the  informati<m  was 
filed  the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate  for  the  offense  named 
therein,  to  wit,  the  ofTense  of  burglary  and 
unlawfully  entering  the  building  with  Intent 
to  commit  rape."  The  district  attorney  ob- 
jected to  the  consideratlcm  of  this  motion. 
This  objection  was  based  npon  the  ground 
that  there  is  no  provision  of  law  for  setting 
aside  part  of  an  informaUon.  Thereupon, 
after  discussion  by  counsel,  the  court  granted 
"the  motion  to  dismiss  the  Information  oo 
the  ground  that  the  defendant  has  never 
been  l^ally  committed  by  a  magistrate  oq 
the  charges  embraced  in  the  infonaation." 
It  is  from  this  order  that  the  people  have 
appealed. 

l1]  It  la  contended  by  counsel  for  the  peo* 
pie  that  it  was  the  duty  of  the  district  at- 
torney to  draw  the  InformatltHi  In  such  form 
as  would  embrace  the  offense  or  offenses  dis- 
closed by  the  testimony  taken  before  the 
magistrate,  that  no  transcript  of  the  testi- 
mony received  by  the  committing  magistrate 
was  brought  before  the  superior  court,  and 
that  nnder  tb^  presumption  that  official  doty 
was  performed  it  must  be  assumed  that  the 
evidence  before  the  committing  magistrate 
tended  to  show  that  the  adme  of  burglary, 
with  Intent  to  commit  rape,  had  been  com- 
mitted by  the  defendant.  In  support  of  the 
rule  thus  invoked  the  attorney-general  quotes 
the  decision  of  the  Supreme  Court  in  People 
V.  Vierra.  67  OaL  2S1,  7  Pac.  640.  and  It 
must  be  admitted  that  that  decision  supports 
his  contention.  But  the  dedslon  itself  has 
been  directly  overruled  in  People  r.  Nogiri, 
142  Cal.  09«,  76  Pale.  490,  where  it  Is  said 
that  in  the  case  of  an  examination  held  be- 
fore a  committing  magistrate  "it  Is  not  in 
contemplation  of  the  law  that  the  district 
attorney  may  substitute  his  Judgment  for 
that  of  the  judicial  officer  and  lay  another 
charge  against  an  offender  other  than  that 
for  which  the  magistrate  *  •  •  has  decid- 
ed that  he  should  be  put  upon  trlaL"  In 
People  T.  Christian,  101  CaU  471.  SS  Pac 
1043,  it  la  said  that  "whenever  a  defradant 
is  Informed  against  for  an  offense  different 
from  that  charged  In  the  complaint  aptm 
whidk  be  was  examined,  or  not  included 
therein,  he  has  had  no  examination  for  that 
offense,  and  Is  entitled  to  have  the  informa- 
tion set  aside  upon  the  ground  that  he  has 
not  been  l^lly  committed." 

[2]  Appellant  next  suggests  that,  since  the 
first  and  second  counts  of  the  InformatSon 
complied  with  all  legal  requirements,  the 
order  should  have  been  at  most  only  an  orAer 
setting  aside  the  third  count.  The  only  re- 
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ply  offered  to  this  anggeatlon  la  that  the  law 
only  provides  for  setting  aside  the  Infonna- 
tton,  and  that  no  proTision  is  made  for  set- 
ting aside  a  part  of  an  information.  Sec- 
tion 995  of  the  Penal  Code  provides  that  an 
Information  must  be  set  aside  if  "before  the 
filing  thereof  the  defendant  had  not  been 
legally  committed  by  a  magistrate."  We  find 
no  valid  reason  why  an  order  to  set  aside  a 
separate  count  of  the  information  may  not 
be  made.  In  People  t.  Danford,  14  Cal. 
App.  442,  112  Pac.  474,  this  court  discussed 
the  same  matter  and  stated  that  "to  be  ef- 
fectlre  the  motion  should,  in  our  Judgment, 
have  been  directed  to  the  second  count  alone, 
and  not  to  the  entire  Information." 

[3]  The  Intent  with  which  a  burglarious 
act  was  done  Is  an  essential  part  of  the  of- 
fense. Pen.  Code,  |  459.  Where  the  aver- 
ment of  ownership  of  the  property  as  stated 
in  the  information  was  not  the  same  as  the 
averment  of  such  ownership  as  stated  in  the 
complaint  before  the  magistrate.  It  was  held 
that  there  was  such  a  variance  between  the 
two  described  offenses  that  the  one  could  not 
be  deemed  the  same  as  the  other.  People  v. 
Wallace,  94  Cal.  49T,  29  Pac.  950.  In  the 
present  case  the  information  charging  entry 
of  the  defendant  upon  the  described  premises 
with  intent  to  commit  rape  does  not  describe 
the  same  offense  as  does  the  complaint,  whldi 
omitted  the  statement  of  any  Intent  to  com- 
mit rap& 

The  order  is  reversed,  with  the  direction 
tliat  the  lower  court  set  aside  the  informa- 
tion as  to  the  third  count  thereof  and  refuse 
to  dismiss  the  other  counts  thereof. 

We  concur:  JAMES*  J.;  WORKS,  Judge 
pro  tern. 

MAZITELLI  V.  CRANE  et  al.   (Civ.  2234.) 

(Dutrict  Court  of  Appeal,  Firat  District,  Cali- 
fomia.    Nov.  12,  1917.) 

1.  Continuance  ^t=s>12  —  Gboundb  —  Sur- 

HCIENCT. 

Where  a  case  wai  called  five  years  after 
defendant  liad  filed  his  answer,  it  was  no  abase 
of  discretion  to  refuse  a  continuanoe  at  defend- 
ant's reguest,  in  the  absence  of  an  affidavit 
therefor,  and  at  the  request  of  a  person  not  an 
attorney  of  record,  who  merely  stated  that  con- 
tinuance was  deured  because  «f  illness  of  attor- 
ney of  record. 

2.  dishibsaz.   and    nonsuit   «=360(2)  — 
Gbound. 

Under  Code  Civ.  Proc  {  683,  providing  that 
the  court  may  on  its  own  motion  diHoiss  an  ac- 
tion if  not  brought  to  trial  within  five  years 
after  defendant  has  filed  hia  answer,  plaintiff, 
when  he  baa  moved  the  ease  upon  the  calendar 
and  caused  it  to  be  set  for  trial,  Itas  performed 
his  duty,  and  Is  not  in  default  if  the  case  is  not 
actually  tried  within  five  years  after  issue 
joined. 

Aiveal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  V.  Oamboni  Mazitelll  against 
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Dennis  F.  Crane  and  others.  Judgment  for 
plaintiff.  From  an  order  refusing  to  set  aside 
a  default  defendants  Sears  appeaL  Af- 
Qrmed. 

M.  H.  Hernan,  of  San  Francisco,  for  ap- 
pellants. H.  M.  Anthony,  of  San  Francisco, 
for  respondent. 

PER  CURIAM.  This  Is  an  appeal  from 
the  order  doiying  the  application  of  the  de- 
fendants to  set  aside  and  vacate  a  Judgment 
entered  against  them.  The  application  was 
made  under  the  provisions  of  section  473  of 
the  Code  of  OlvU  Pr9cedure,  and  is  based 
upon  certain  affidavits.  The  application  was 
denied,  and  the  appeal  Is  taken  from  the 
order  of  the  court  denying  the  application 
of  the  defandants  ftn-  relief  under  that  sec- 
tion. 

The  action  was  one  to  quiet  title.  The 
complaint  was  Hied  on  May  9,  1908,  and  the 
answ^er  of  the  defendants  was  filed  on  the 
14th  of  November  of  that  year.  Some  five 
years  later  the  cause  was  upon  the  calendar 
of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  department  1.  When 
called,  an  Individual  present,  who  was  not 
tile  attorney  of  record  in  the  case,  arose  and 
stated  that  Mr.  Hernan,  the  attorney  of  rec- 
ord, was  111  and  unable  to  be  present,  and 
requested  the  trial  of  the  case  to  be  con- 
tinued until  a  later  day.  He  stated  that  he 
was  unacquainted  with  the  facts  of  the  case 
and  could  not  take  up  the  trial.  No  aCBda- 
vlt  for  a  condnaance  was  filed.  The  court 
denied  the  application  and  ordered  that  the 
trial  proceed.  The  cause  was  then  tried  In 
the  absence  of  said  defendants  and  their  at- 
torney, £ind  a  judgment  rendered  In  favor  of 
the  plaintiff  In  the  action.  This  was  in  the 
month  of  December,  1914.  Several  months 
thereafter  the  motion  for  relief  from  that 
Judgment  was  made  and  denied. 

The  ctmtention  here  is,  first,  tliat  the  court 
abused  its  discretion  In  the  first  place  In 
denying  the  motion  for  a  continuance;  and 
the  second  point  Is  made  that  it  was  the  duty 
of  the  court  of  its  own  motion  to  dismiss  the 
action,  tm  the  reastm  that  the  cause  was  not 
brwgbt  on  for  trial  within  fire  years  after 
Issue  Joined,  and  that  the  court  abused  its 
discretion  in  not  dismissing  the  action. 

In  answer  to  the  motion  for  relief  under 
said  section  47S.  aflldavlts  were  filed  on  be- 
half of  the  plaintiff  in  the  action,  to  the  ef- 
fect that  after  the  cause  bad  come  to  an  la- 
sue  by  the  filing  of  the  answer  It  had  been 
set  for  trial  npm  plaintiff's  motion  at  least 
three  different  times,  and  that  upcm  each  oc- 
casUm  the  defendants  had  procured  a  con- 
tinuance of  the  trial  upon  one  ground  or 
ano13ier;  and  It  Is  urged  that  tihese  fftcts 
were  within  the  knowledge  of  the  Judge  of 
said  department  of  the  court  at  the  time  the 
cause  came  on  for  trial  on  December  14, 
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iSUt  and  Influenced  tbe  court  In  refuslnc  to 
grant  a  fartber  continuance  of  tbe  cause. 

[1]  We  tbink  it  must  be  obvious  tbat  there 
was  no  abuse  of  discretion  in  refusing  to 
grant  a  continuance  of  the  cause,  In  the  ab- 
sence of  any  affidarlt  or  other  showing  for 
a  continuance  than  that  which  was  presented 
by  tbe  person  applying  therefor,  who  was  not 
the  attorney  of  record,  and  who  mer^  made 
bis  Btateni«it  In  court  asking  for  a  continu- 
ance <m  tbe  ground  of  Oie  lUneas  of  tbe  at- 
torney of  record  in  the  case. 

[2]  As  to  tbe  second  contention  above  stat- 
ed, it  la  tbe  rule  In  this  state  that  while  it 
Is  the  duty  of  the  idalntlff,  under  section  583 
of  tbe  Code  of  CItU  Procedure,  to  bring  the 
cause  on  for  trial  within  five  years  after  it  is 
at  issue,  under  penalty  of  having  It  dismiss- 
ed for  a  failure  to  do  so,  tbe  plaintiff  has 
fuUy  performed  bis  dnty  to  tbe  court  when 
he  has  moved  tbe  case  upon  tbe  calendar 
and  caused  it  to  be  set  for  trial,  and  is  in 
court  and  ready  to  proceed  to  trial  at  the 
appointed  time;  and  thereafter  he  la  not  In 
defiiult  if  tbe  case  is  not  actually  tried  with- 
in the  Ave  years  after  issue  Joined.  Sec- 
tion 583  of  the  Code  of  ClvU  Procedure  and 
tbe  cases  cited  by  appellant  have  no  ai^lica- 
tion  to  cases  which  have  been  moved  upon 
the  calendar  and  set  for  trial  at  the  plain- 
tiff's instance,  and  have  thereafter  been  con- 
tinued upon  Bucb  calendar  for  trial  from 
time  to  time  by  tbe  court  upon  the  defend- 
ant's motion  and  over  the  plalntUTs  objeo 
tlon  to  sncb  continuances. 

Tt9  order  aivealed  frran  la  affirmed. 


CAULFIELD  et  aL  v.  GUGLIELHETTI  et  aL 
(Civ.  1691.) 

(DlBtrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Nov.  10,  1917.) 

1.  Tbiai.  «=3396(3)— FiNDuroB— CoNFOBHrrr 
TO  Pludiitgs. 

Where  complaint  alleged  a  contract,  mutnal 
rescission,  and  partial  repayment,  and  *ousbt  re- 
covery of  the  balance  due,  and  the  answer  de* 
nled  such  contract,  the  court's  finding  that  the 
sum  due  wag  less  uan  alleged  in  c(»nplaint  was 
not  a  departure. 

2.  Tbial  «=>888C1)— Fikdinob— ScmciBiTCY. 

It  is  the  duty  of  the  court  to  make  findings 
on  all  material  issues  upon  which  testimony  was 
given  regardless  of  how  or  by  whom  such  Is- 
suea  were  Introduced. 

3.  Tbial  ^s>396(4)— Fikdinob— Evidkncb  to 

SUPPOBT. 

Evidence  held  to  support  findlnp  respond- 
ing to  issues  raiaed  by  original  pleadings  in 
action  for  balance  due  under  agreement  tar  n- 
scieaion  of  contract. 

4.  Tbial  «=>388C1)  —  Findutos  —  Nkoisbitt 

— Evidence. 
In  an  action  for  balance  due  under  agree- 
ment tor  rescission  of  contract,  evidence  held 
so  to  support  averments  of  cross-complaint  aa 
to  require  findings  on  the  isaaes  raised  therein. 

5.  Appeal  and  Ebbob  ^s»1071(1)— Review— 
Habhless  Ebbob— Findings. 

In  action  for  balance  due  under  agreement 
for  rescission  of  contract,  error,  if  any,  in  find- 


ing amount  dne  to  be  less  than  as  alleged  In 

complaint  was  without  prejudice  to  defendants. 

.^ppeal  from  Bui>erlor  Courts  Soooma  Cooa- 
ty;  asuunaa  C.  Denny,  Judge. 

Action  by  William  and  Thomas  Caulfield 
against  W.  Gugllelmettl  and  another,  copart- 
ners doing  business  under  the  firm  name  of 
W.  &  R.  augUelmettl.  Judgment  for  plain- 
tlfFs,  and  defendants  appeal.  Affirmed. 

W.  H.  Early,  of  Petalnma,  and  A.  H.  Crook, 
of  San  Francisco,  for  apiKllants.  Gil  P.  Hall 
and  E.  J.  Dole,  both  of  Petalunu.  tot  re- 
spondents. 

HART,  J.  The  first  four  paragraphs  of  the 
complaint  In  tbe  acUon  are  also  alleged.  In 
practically  the  same  language,  in  the  crosa- 
complalnt  of  defendants.  They  are: 

(1)  That  defendants  are  copartners,  doing 
business  as  dairymen  in  tbe  county  of  Sonoma, 
under  the  firm  name  and  style  of  W.  &  R.  Oug- 
lielmettL 

(2)  "That  on  the  14th  day  of  September,  1914. 
defendants  and  William  Caul&eld,  tor  the  bene- 
fit of  himself  and  Thomas  Caulfield,  made  their 
agreement  in  writing,  in  the  words  and  figures 
as  foUows,  to  wit:  ^      ^       ^  ^  ^  ^ 

"'Petaluma,  CaL,  Sept  14/14. 

"  'We  agree  to  aell  to  Will  Caulfield  71  cows, 
18  heifers,  40  calves,  for  the  sum  of  $6300.00. 
and  reserve  the  right  to  pick  out  anjr  of  the 
above  stock,  and  either  replace  them  with  otter 
as  good  cows  or  whatever  they  may  be  or  pay 
cows  that  are  abort  of  the  ahove  number  $59.14 
each,  heifers,  $60.00  each,  and  calfes,  $80.00 
each. 

"  '[Signed]        Wm.  Caulfield, 

"  'W.  and  R.  GugUebnettl. 
"  'Per  W.  J.  GugUelmeta'  * 

^)  That  at  the  time  of  tbe  execution  of  the 
above  agreement  said  William  Caulfield.  on  be- 
half of  himself  and  tbe  said  Thomas  Caulfield, 
"and  in  pursuance  to  the  provisions  of  said 
agreement,  paid  defendants  the  sum  of  $1,000." 

(4)  That  the  said  Thomas  Caulfidd  then  ud 
there  became,  and  amor  slnee  has  been,  and  is 
now  the  owner  of  an  undivided  one-half  inter- 
est in  and  to  said  agreement  (in  the  croB»-co no- 
plaint,  "and  the  personalty  therein  deacribed") 
^'and  all  rights  accruing  tberefrom,  and  in  and 
to  all  claims  mentioned  in  this  complaint^  On 
the  cross-complalnt.  "in  and  to  all  dauns  arisug 
diereoa*'K 

FaragtaiAi  6  of  tbe  cMnplaiut  reads: 
"Tbat  on  or  about  October  1,  1914,  defend- 
ants agreed  to  pay  to  plaintlffB  the  sum  of  $20 

in  lawful  money  and  to  return  to  plaintiffs  all 
sums  theretofore  paid  on  account  oi  said  agree- 
ment, by  plaintiffs,  provided  plaintiffs  would  sur- 
render, release,  and  rescind  said  agreement;  and 
said  plaintiffs  accepted  said  promise  on  the  part 
of  defendants  as  aforesaid,  and  pursuant  tt^re- 
to.  and  in  consideration  thereof,  did  surrender, 
release,  and  rescind  said  agreement,  and  there- 
after defendants  paid  to  plaintiffs  the  salid  sam 
of  $20  and  $580,  and  no  more,  and  there  now  re- 
mains  due  and  unpaid  from  d^endants  the  sum 
of  $420.  no  part  of  which  has  ever  been  jHdd, 
although  demand  therefor  has  been  made." 

In  the  answer  the  allegations  of  said  par- 
agraph 5  are  denied,  and  It  Is  alleged  that  on 
September  30,  1914,  defendants  were  ready 
and  willing  to  perform  said  contract,  and  ten- 
dered to  plaintiffs  said  stock  In  pursuance  of 
the  terms  of  said  contract;  that  plaintiffs  nn- 
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Quallfiedly  refused  to  acc^t  said  stock,  "and 
did  i^er  to  said  defendants  tbA  sum  of  $20  to 
rescind  and  cancel  and  annul  said  agree- 
ment," which  was  refused  by  defendants; 
"that  pursuant  to  the  terms  of  said  agreemral 
said  plaintiffs  were  obligated  to  pay  to  said 
defendants  for  and  on  account  of  said  stock 
the  snm  of  96,300,  and  by  reason  of  the  said 
refusal  of  said  plaintiffs  to  comply  with  the 
terms  of  said  acreenwnt  said  defmdants,  in 
order  to  mlt^te  the  damages  th^  had  sus- 
tained by  reason  thereof,  were  compelled  to 
and  did,  after  harlng  notified  said  plalntUb 
of  their  Intention  to  so  do,  sell  said  stock  for 
the  sum  of  $5,900,"  the  highest  price  they 
conld  receive:  that  defendants  paid  to  plain- 
tiffs $400,  the  difference  between  $3,300, 
which  plaintiffs  were  obligated  to  pay,  and 
$5,900,  the  sum  defendants  received. 

The  cro&s-complalnt  alleges  the  tender  and 
refusal  to  accept  said  stock,  as  above  set 
forth,  and  proceeds: 

*^at  said  plaintiffs  did  refuse  to  pay  the  bal- 
ance of  the  purchase  price  due,  and  for  the  pe- 
riod ot  80  days  thereafter  continued  to  refuse  to 
comply  with  the  proviaions  of  said  agreement; 
that  by  reason  of  said  refusal,  defendants  were 
comneUed  to  and  did  furnish  and  provide  for. 
for  30  days,  the  feed,  keep,  pastarage  and  care 
ot  said  stock,"  the  reasonable  value  of  wUeh 
was  alleged  to  be  $500. 

The  allegations  of  the  cross- oompUint  are 

denied  by  plaintUfs. 

The  judgment  tnu: 

That  plaintlAi  do  have  and  recover  from  de* 
fendants  "the  sum  of  $400,  the  balance  doe  on 
the  purchase  price  of  the  stock  mentioned  in 
plaintlSs'  comidalnt,  together  with  interest  on 
the  flom  of  $1,000  from  October  1,  1814,  to 
April  26, 1816,  and  Interest  on  the  sum  of  $400 
from  April  26,  Uas,"  together  with  costs. 

The  appeal  to  by  the  defendants  from  said 

Judgment 

ApE>ellant8  specify  allured  errors  of  the 
court  in  rulings  upon  the  admission  of  evi- 
dence and  in  falling  to  determine  certain  Is- 
sues. .Insufficiency  of  the  evidence  to  support 
the  judgment  in  several  designated  parOcu- 
lars  Is  also  relied  upon. 

The  court  found  as  follows:  That  the  writ- 
ten agreement  6t  September  14,  1914,  was 
made  and  entered  Into  by  the  parties;  that  on 
said  date,  and  on  said  agreement,  the  plain- 
tiffs paid  to  the  defendants  the  sum  of  $1,000; 
that  on  October  1,  1914,  the  defendants 
agreed  to  return  to  the  plaintiffs  "all  sums 
theretofore  paid  on  account  of  said  agree- 
ment by  plaintiffs,  provided  plaintiffs  would 
surrender,  release,  and  rescind  said  agree- 
ment," and  that  the  plaintiffs  thereupon  ac- 
cepted that  proposition,  and,  pursuant  to  said 
agreement  of  xesdsslw,  release,  and  surren- 
der, the  defendants  paid  to  the  plaintiffs  the 
sum  of  $600,  and  no  more,  "and  there  now  re- 
mains due  and  unpaid  from  the  defendants  to 
platotiffs  the  sum  of  $400,  no  part  of  which 
has  ever,  been  paid,"  etc  No  finding  was 
made  as  to  the  bonus  of  $20  which  the  com- 
plaint aneges  tha  dsf aidants  agreed  to  pay 
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the  plain tlffa  as  a  part  of  the  consideration 
for  the  rescission;  but  the  court  did  make 
findings  upon  the  issnes,  above  briefly  recapit- 
ulated, made  by  Uie  cross-complaint  ot  the 
defendants. 

The  appellants  contend  that  the  findings 
and  omcluBlons  of  law  are  at  variance  with 
the  issues  raised  by  the  pleadings  and  the 
essential  theory  of  the  case  toUowing  13ie  is- 
sues BO  made.  In  support  ot  this  position 
counsel  say: 

"The  complaint  set  up  an  express  contract  of 
surrender,  release,  and  resciRsion  based  upon 
a  consideration  of  $20,  and  the  answer  denies 
the  same.  The  court  finds  that  no  such  con- 
tract existed,  and,  although  it  is  not  alleged 
in  the  complaint  that  appellants  violated  their 
contract,  nor  that  they  agreed  to  sell  to  re- 
spondents a  BtraUEht  dairy  (without  the  ridit 
to  pick)  for  $6,800,  and  although  la  the  trial 
of  the  case  no  such  contention  was  made,  and 
the  case  was  not  tried  on  any  sach  issue,  the 
court  found  contrary  to  the  terns  of  the  agree- 
ment, and,  without  any  evidence  thereof;  (1) 
That  appellants  agreed  to  sell  a  straight  dairy 
for  $6,300.  without  a  right  to  pick;  (2)  that 
the  appellants  violated  their  agreement  by  de- 
manding $6,500  for  a  straight  dairy,  without 
the  right  to  pick;  (3)  that  there  was  a  rescis- 
Bdon  by  mutoal  assent  of  the  parties,  although 
appellants  did  not  agree  to  pay  the  respondents 
the  sum  of  ^O." 

It  is  true,  as  counsel  for  the  defendants 
assert,  that  the  issues,  and  the  only  Issues, 
tendered  by  the  complaint  of  the  plaintiffs 
and  accepted  by  the  answer  were:  (1)  Wheth- 
er the  agreement  of  September  14, 1914,  was, 
on  the  1st  day  of  October,  1914,  rescinded 
by  the  mutual  consent  of  the  parties,  and  the 
plaintiffs  thereby  released  from  the  obliga- 
tions thereof;  (2)  whether  there  was  still  due 
the  plaintiffs,  under  the  agreement  of  rescis- 
sion, the  sum  of  $420.  And,  upon  the  is- 
sues so  raised,  it  Is  clear  that  the  findings 
(the  first  above  referred  to)  support  the  con- 
clusions of  law  and  the  judgment. 

As  seen,  the  court  found  substantially, 
that  the  parties  agreed  to  rescind  the  agree- 
ment of  September  14,  1914,  upon  the  con- 
sideration that  the  defendants  would  take 
back  the  stock  sold  and  would  return  to  the 
plaintiffs  all  sums  theretofore  paid  by  them 
to  the  defendants  on  said  contract  of  sale, 
and  that  In  pursuance  of  the  last-made  agree- 
ment (the  agreement  to  rescind)  the  defend- 
ants paid  to  the  plaintiffs,  of  the  sum  of 
$1,000  found  by  the  court  to  have  been  paid 
by  the  plaintlffis  to  the  defendants  at  the 
time  of  the  execution  of  the  agreement  of 
sale,  the  snm  of  $600,  leaving  as  a  balance 
due  the  plaintiffs  from  the  defendants  un- 
der the  agreement  of  rescission  tbe  sum  of 
$400. 

[1]  These  findings  dearly  coincide  with 
the  issues  as  tendered  by  the  complaint,  save 
as  to  the  averment  thalf  the  defendants 
agreed  to  pay  the  plaintiffs  for  a  resdssiou 
and  surrender  of  the  contract  of  sale  a  bonus 
of  $20,  that  Is,  a  sum  In  that  amount  In  ex- 
cess of  the  amount  paid  by  the  plaintiffs  on 
tike  contract  at  sale;  and  it  to  enuBlly  clear 
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tbat  the  concluslcms  of  law  and  the  Jndg- 
meut  follow  those  flndlngs.  Bat  It  appears 
to  be  the  theory  of  counsel  for  the  appellants 
that,  because  the  court,  failed  to  make  any 
flodlng  as  to  the  allegation  In  the  complaint 
tbat  the  defendants  agreed  to  par  the  plain- 
tUfs  for  a  rescission  and  surrender  of  the 
contract  of  sale  the  sum  of  $20  over  and 
above  "all  sums  theretofore  paid"  by  the 
plaintiffs  to  the  defendants  under  the  con- 
tract of  sale,  the  agreement  of  rescission 
found  by  the  court  Is  not  the  agreement  of 
resdsslou  set  out  in  the  complaint.  In 
other  words,  as  we  understand  counsel,  the 
claim  is  that  for  the  reason  stated  tiie 
cause  of  action  stated  In  the  complaint  is 
wholly  at  variance  with  the  cause  of  action 
on  wblch  the  court  has  framed  its  findings; 
tbat  is  to  say,  that  the  finding  as  to  the 
agreement  of  resclsslcm  made  by  the  parties 
Is  so  t&r  different  from  the  one  pleaded  by 
the  plaintiffs  that  It  Involves  a  departure 
from  the  cause  of  action  stated  In  the  com- 
plaint. There  is  no  force  in  this  contention. 
The  complaint  declares  npon  a  contract 
whereby  (it  is  alleged)  the  defendants  agreed 
to  pay  the  plaintiffs  a  certain  sum  of  money, 
and  the  action  Is  no  different  from  the  or- 
dlnary  suit  upon  a  contract  to  recover  mon- 
ey due  thereunder.  The  answer  denies  that 
any  such  contract  was  made.  There  was, 
therefore*  a  clear  and  direct  issue  tendered 
and  accepted  upon  these  questions:  Did  the 
parttes  enter  into  snch  a  contract  as  Is  de- 
scribed in  the  comidalnt.  and.  If  so,  is  the 
amount  alleged  to  be  due  the  plaintiffs  from 
the  defendants  or  any  mm  under  aald  con- 
tract still  due.  owing,  and  unpaid  to  the 
former?  It  was,  of  coarse,  for  the  court  to 
determine  these  qoesttons  from  th^  evidence, 
and,  U  finding  that  such  an  agreement  was 
entered  into  between  the  parties,  bow  moch, 
if  anything,  the  evidence  showed  that  the 
jUaintiffB  were  entitled  to  recover  thereun- 
der ;  and  the  fact  that  the  court  found  tbat 
the  eridoice  dlsfdosed  that  the  sum  due  the 
plaintiffs  from  the  defendants  on  the  agree- 
ment was  less  than  the  sum  alleged  to  be 
doe  could  not  have  the  effect  of  so  varying 
or  modifying  or  changing  the  agreement  as 
pleaded  as  to  constltate  the  finding  as  so 
made  a  departure  from  the  catue  of  acdon 
stated  in  the  complaint 

Tb&  oitldsm  that  the  court  made  a  num- 
ber of  findings  whidi  were  wholly  outside  the 
issues  raised  by  the  complaint  of  the  plain- 
tiffs and  the  answer  thereto  is  aimed  at  a 
number  of  findings  which  appear  to  have 
made  in  response  to  Issues  raised  by  the 
cross-complaint  of  the  defendants  and  the 
answer  thereto  by  the  ptalntlfls.  Tti%  case 
sought  to  be  made  by  the  cross-complaint 
was,  as  above  shown,  briefly  this:  Tbat  the 
contract  of  sale  having  been  entered  into  be- 
tween the  parties  and  a  payment  of  $1,000 
thereon  made  by  the  plaintiffs,  the  latter 
tbereaftWi  and  for  a  period  of  SO  days,  re> 
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fused  farther  to  carrr  out  their  part  of  the 
contract,  and  tltat  the  defendants  were  there- 
fore "compelled  to  and  did  furniah  and  pro- 
vide for  the  period  of.  to  wit,  30  days,  feed, 
keep,  pasturage,  and  care  for  said  stock,  that 
the  reasonable  value  of  said  feed,  keep,  pas- 
turage, and  care  of  said  stock  la  the  sum  of 
$500,"  and  that  the  defendants  have  been 
damaged  in  said  sum  by  reason  of  the  refus- 
al of  the  plaintiffs  to  comply  with  the  terms 
and  conditions  of  the  said  contract  of  sal& 
The  court  made  several  distinct  findings 
spedflcally  finding  that  said  allegations  of 
the  cross-complaint  were  untrue,  and.  as 
stated,  it  appears  to  be  those  findings  that 
counsel  claim  were  beyond  the  Issues  In  the 
case. 

[21  It  was  the  duty  of  the  court  to  make 
findings  upon  all  the  material  Issues  raised 
in  the  case  and  upon  which  testimony  was 
given,  regardless  of  how  or  by  whom  those 
issues  were  Introduced  therein.  And  there 
was  testimony  Introduced  In  support  of  the 
Issues  tendered  by  the  cross-complaint,  as  we 
shall  presently  show.  But,  conceding  for 
the  purposes  of  the  argument  that  the  find- 
ings referred  to  Involved  matters  entirely 
foreign  to  the  issue,  still  the  proposition  re- 
mains that  the  findings  first  above  referred 
to  and  which  respond  to  the  Issues  raised  by 
the  complaint  of  the  plaintiffs  and  the  an- 
swer thereto  of  the  defendants  are  sufficient 
to  support  the  judgment,  and  the  findings 
criticized  by  counsel  may  therefore  be  wholly 
eliminated,  without  disturbing  or  affecting 
the  stability  of  the  Judgment  in  the  slightest 
deRree. 

Tbere  is  no  ground  apparent  from  the  rec- 
ord before  us  upon  which  the  contention  may 
be  maintained  that  the  findings  responding 
to  the  issues  made  by  the  complaint  and  the 
answer  thereto  do  not  derive  sufficient  sup- 
port from  the  evidence.  In  support  of  this 
statement  we  may  here  refer  briefly  to  some 
of  the  testimony  Introduced  by  the  plain- 
tiffs, following  which  will  likewise  be  pre- 
sented the  testimony  given  by  the  defend- 
ants, whereby  they  sought  to  sustain  the  al- 
legations of  their  cross-complaint. 

Thomas  Caalfleld  (<»ie  of  the  plaintiffs), 
who  had  lived  In  Fetaluma  for  about  37 
years,  and  was  associated  with  bis  son,  Wil- 
liam, in  the  cattle  business,  teeUfied; 

"On  September  14,  1914,  my  son  agreed  ta 

pnrchase  from  Guglielmetti  Bros,  certain  sto^ 
for  the  sum  of  $6,300,  on  which  we  paid  on  ac- 
count $1,000.  On  or  about  October  1,  1914, 
we  went  for  the  cattle  and  to  pay  the  balance 
of  the  money.  We  met  William  Goglielmetti 
and  Robert  Guglielnictti  there.  Mr.  Mag^cttl 
came  up  there  and  wanted  to  buy  the  cattle,  and 
I  wanted  the  cattle  to  all  go  together;  I  would 
be  willing  to  give  a  little  hit  to  get  them  all; 
it  was  a  good  pick.  I  asked  Guglielmetti  to 
let  them  all  go,  the  ones  he  had  picked  out,  and 
he  said  'No,'  but  he  would  for  a  certain  sum  of 
money,  and  I  eaid  'No,'  I  would  take  $100  profit 
for  the  whole  tfainR.  if  I  had  any.  To  that  he 
said,  'Well,  you  will  get  $200,  and  more.'  I 
said,  'No;  nl  take  $100:'  and  he  saM.  'Ton 
won't  take  flOO;"  and  I  said,  'Xes;  ru  uk« 
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half  of  that;'  and  he  said,  'Tmi  won't  do  any- 
thing of  the  bind;'  and  I  saya,  'I  will,  lH  take 
?20,  but  I  don't  want  to  tnke  It  from  you  boys, 
because  that  would  look  like  backing  out,  but 
I'll  take  and  he  saya,  'I  wUl  take  than 

and  I  Bays,  *AU  right,  they  are  yours;  get  your 
horses  and  pick  them  out.'  We  vent  home  and 
left  the  stocfc  there.  Mr.  Guglielmetti  after- 
wards paid  me  $600.  I  did  not  read  the  eon- 
tract  Signed  by  my  aon  and  Mr.  OugUelmetti; 
the  boy  jnst  told  me  what  it  was.  I  have  been 
en^gea  In  the  cattle  tnudness  abont  SO  years, 
and  my  aon  has  been  in  bnaineH  with  me  ever 
siiice  ha  has  been  able  to  walk  aroond.** 

The  witness  said  that  Mr.  Bfaggettl  was  out 
there  to  boy  the  stoc^  but  "when  be  lotted 
over  this  stodc  he  tnmed  them  down." 

William  Caulfleld  testlfled: 

"On  the  14th  of  October,  in  company  with 
my  father  and  another  man,  I  visited  the  Gug- 
liSmetti  ranch  to  take  away  the  catUe  we 
bou^t  there.  When  we  reached  the  ranch  we 
got  into  a  little  argumoit  over  some  cowa  tiiat 
were  picked  out,  and  my  father  said  he  would 
not  stand  for  picking  out  that  many  cows,  top* 
ping  them  off;  and  they  said,  'Well,  that  will 
be  all  right;  you  wlU  make  SSOO  or  $400  on 
tiiem,  anyhow and  he  said,  *No;  I  won't.'  He 
says.  'I  will  take  $100  for  them.'  Then  he  said, 
'I  will  take  $50;'  and  then  he  said,  *X  will  go 
better  tban  tbat;  I  will  take  $20;^  and  Bob 
says,  *We  will  give  you  $20  on  the  deal;'  and 
Father  aaid,  'No ;  I  wouldn't  like  to  sell  them  to 
you;  that  would  be  too  much  like  backing  out;' 
and  he  said,  'No:  it  will  not;  we  will  give  you 
that;*  and  he  insisted  on  it,  and  my  father  said, 
'All  right,  the  cattle  is  yours,'  and  we  went  back 
to  town.  I  paid  $1,000  on  the  deal,  and  they 
returned  $600  in  April.  I  had  made  a  demand 
for  Oie  return  of  the  $1,000." 

On  croBS-exajnlnatloQ,  the  witness  said: 
"I  did  not  offer  to  sell  the  cattle  back,  nor  did 
my  father.  Ue  did  not  want  tu  sell  them  back 
to  him  at  aSL  Q.  What  did  you  do?  A.  We 
sold  them  back  to  him.  Q.  And  when  you  sold 
them  back  you  sold  them  back  for  $1,020,  didn't 
you?  A.  Yes,  sir.  That  wae  not  in  writing; 
it  was  an  oral  agreement  Mr.  MaggetU  came 
out  there  at  our  request  to  look  at  ttie  cattle. 
He  looked  at  tSuaa  and  refoeed  to  take  than. 
It  was  then  that  I  went  back  to  give  Mr.  Gug- 
lielmetti a  check  for  the  balance  and  take  the 
cattle,  and  he  wanted  $200  more.  He  topped 
off  the  top  cows,  picked  the  tops  he  picked 
them  over  and  picked  out  the  beat  stock.  I 
prepared  to  sign  a  check  at  that  time,  and  my 
father  spoke  and  said  something  about  straight 
dairy  stock.  He  said  he  wanted  them  all 
straight;  he  did  not  want  so  many  of  them 
picked  out  The  Guglielmettis  said  they  would 
torn  them  in  straight  for  $6,500.  and  we  told 
them  to  turn  them  in  stra^ht  for  $6,300,  and 
we  would  give  them  a  check  and  take  them 
along,  but  the  Guglielmettis  would  not  accept 
that  My  father  toU  them,  'I  could  not  get 
out  at  that  price,  with  these  cattle  all  topped 
off.*  I  do  not  know  how  many  were  picked  out. 
We  had  a  little  kind  of  oral  agreement  that  he 
would  pick  out  five  or  six  cows,  and  put  in  five 
or  six  more  out  of  the  dairy  ttiat  locdted  jnst  as 
good." 

The  witness  was  asked  to  explain  what  be 
meant  by  "straight  dairy  stock"  and  sold: 

'*Wen,  you  know,  when  you  pick  cattle  out, 
and  put  out  aU  of  the  best  lookers  and  your  best 
cows,  you  know  what  you  have  got  left;  tbat 
is  not  straight  dairy  stock;  straight  dairy 
stock  is  iriiere  yon  leave  the  best  lookers  in.  My 
father  wanted  straight  dairy  stock  for  $6,300." 

C.  J.  Caulfleld,  a  son  of  Thomas  Caulfleld, 
testlfled  to  making  demand  upon  one  of  the 


GuglletmettlB  for  the  return  of  $1,020,  and 
plaintiffs  thereupon  rested  their  case. 

W.  J.  Guglielmetti  testlfled  that  all  the 
terms  of  the  contract  with  plaintiffs  were 
not  contained  in  the  written  agreement ;  that 
the  $1,000  payment  and  the  time  for  re- 
iuotbI  of  the  cattle  from  the  ranch  were  not 
in  the  contract;  that  the  cattle  were  to  be 
delivered  not  later  than  October  lat.  Refer- 
ring to  the  conversatlou  on  October  1st,  the 
witness  said  that  William  Caulfleld  drove  up 
and  said,  "Don't  mli  those  cows  before  my 
father  gets  here ;  be  wants  a  straight  dairy ;" 
that,  when  the  father  came  along,  he  said  be 
wanted  a  straight  dairy,  and  the  witness 
told  him,  "If  you  want  straight  dairy  you 
will  have  to  pay  $6,500,  or  take  tbem  as  the 
contract  for  $6,300."  He  said  that  the  fa- 
ther repUed:  "I  will  pay  $6,500;  I  wlU  take 
straight  dairy;"  to  which  the  witness  said, 
"Very  welL"'  He  continued: 

"And  what  brought  «bout  the  $20  is,  when 
I  told  Mr.  Oaulfield  that  he  asked  Mr.  Maggetti 
too  mnch  monef,  be  said  something  about  $20, 
that  he  was  willing  to  make  a  profit  of  $20, 
and  that's  about  all  that  was  saio.  There  was 
no  offer  made  to  or  accepted  by  us,  and  we 
didn't  sfree  to  pay  him  for  that  stock,  or  any- 
thing of  the  kind.  I  explained  to  Mr.  Caid- 
field  why  they  had  to  be  delivered  not  later 
than  October  1,  1914;  that  our  lease  was  up  on 
the  last  day  of  Septemher ;  tbat  on  the  1st  day 
of  October  Mr.  Lanzi  would  take  possession  of 
the  ranch,  and  we  would  have  no  more  pasture 
for  the  cattle.  No  demand  was  made  upon  us 
for  the  payment  <tf  any  money  that  day.  and 
there  was  no  suggestion  made  to  us  on  that  day 
to  return  to  the  Caulfields  $1,000.  It  is  nut 
true  that  on  or  about  the  1st  day  of  October 
we  entered  into  an  agreement  to  pay  the  plafn- 
tiffe  the  sum  of  $20  in  lawful  money  and  re- 
turn to  them  all  sums  of  money  theretofore 
paid  on  account  of  said  agreement,  proridad 
they  would  surrender,  release,  and  rescind  onr 
agreement." 

The  witness  testlfled  as  to  feeding  the  stock 
from  the  1st  of  October  to  the  17th  of  Novem- 
ber and  as  to  the  cost  of  such  feed.  On  cross- 
examination  the  witness  said  that  on  the 
1st  of  October  he'had  taken  27  or  28  head 
from  the  herd  and  had  put  in  an  equal  num- 
ber of  other  stock,  and  tbat  William  Caul- 
fleld bad  agreed  that  that  might  be  done. 

R.  P.  Guglielmetti  testified  that  be  showed 
Will  Caulfleld  the  stock  some  time  in  Septem- 
ber, and  tbat  he  was  present  on  October  1, 
1914,  and  heard  the  conversation  between  the 
Gaulflelds  and  bis  brother.  He  said: 

"He  said  he  would  pay  $6,500  for  a  straight 
dairy,  or  $6,300,  take  them  the  way  the  agree- 
ment called  for.  The  old  gentleman,  Mr.  Caul- 
fleld, said  that." 

On  cross-examination  the  witness  seemed 
somewhat  confused  as  to  the  exact  conversa- 
tion on  October  let,  btit  what  he  finally  said 
was  that  his  broOier  said  be  wanted  $6,000 
for  a  straight  dairy  stock,  and  that  Thomas 
Caulfleld  said  he  would  not  pay  It 

S.  3.  Guglielmetti,  a  brother  of  the  def^- 
antB,  testified  tbat  he  was  present  and  heard 
tbe  conversation  on  October  lat  His  rerslon 
of  It  was  as  follows: 

"William  Caulfleld  started  to  do  some  figur- 
ing, and  he  put  down  $6,300,  or  mentioned  $0,- 
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300,  diat  fa,  for  the  cows  as  they  stood  in  the 
corral,  and  my  brother  saya,  'No;  the  agree- 
ment was  $6,500;'  and  Mr.  CaulBeld,  the  old 
man,  says,  'I  offered  £6,600  if  Maggetti  would 
bay  the  cattle ;'  and  then  my  brother  Bill  says, 
'Ton  probably  hdd  the  price  a  little  too  high 
on  MugettI,  or  you  would  hare  sold  the  cattle ;' 
and  Mr.  Canlfleld  said,  'No;  I  would  be  willing 
to  sell  those  cattle  at  a  profit  of  $20.'  My 
brother  told  him  S6,S00  for  straight  dairy,  or 
$6,300  for  what  th»  called  the  picked  dairy. 
The  platntiffB  would  not  pay  $6,300  for  the 
dairy  as  picked,  and  my  brother  insisted  upon 
picking  for  the  $6,800,  or  $6,500  for  the  straight 
dairy.  There  was  no  offer  made  by  either  of  my 
brothers  to  purchase  this  stock  for  $20,  My 
brothers  did  not  say  anything  when  Mr.  Caul- 
field  said  that  he  would  take  $20  for  his  bar- 

?:Biu  on  the  cattle.    Mr.  Caulfield  says  to  his 
ather,  'You  can't  do  that;  you  give  the  boys 
$100  for  their  trouble.' " 

On  rebuttal  William  Caulfleld  said  that  be 
did  not  make  the  remark  last  testified  to. 

[J,  ♦]  It  cannot  be  doubted  that  the  fore- 
going shows:  (1)  That  there  is  suffldent  sup- 
port to  the  findings  reBpondlng  to  the  issues 
raised  by  the  original  pleadings  of  the  par- 
ties; (2)  that  there  Is  some  testimony  ad- 
dressed to  the  support  of  the  arerments  of 
the  cross-complaint,  and  that  therefore  the 
court  was  obliged  to  make  findings  as  to  the 
Issues  thus  raised. 

[S]  If  it  may  be  said  that  the  court  erred 
by  Its  failure  to  find  as  to  that  part  of  the 
agreement  of  rescission  as  it  Is  alleged  In 
the  complaint  to  the  effect  that  the  defend- 
ants agreed  to  pay  the  plaintiff  the  aum  of 
$20,  in  addition  to  making  a  return  of  the 
money  theretofore  paid  on  the  contract  of 
sale  by  the  plaintiffs,  the  reply  Is  that  the 
error,  if  error  it  is,  Is  obTlonsly  without  iwej- 
udlce  to  the  appellants. 

There  Is  no  substuntiul  merit  in  this  ap- 
.peal.  The  Judgment  is  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


MoCORMICK  V.  STIMSON  et  al.  (No.  3838.) 
(Supreme  Court  of  Montana.    I>ec.  17,  1917.) 

1.  Pabtmebship  *»17— What  Constttutm— 
Intention— LiABiLims. 

Where  one  boogbt  a  herd  of  cattle  and  tam- 
ed them  over  to  another,  who  was  to  feed  them 
three  years  at  bis  own  expense,  the  title  to  re- 
main in  the  former,  and  the  proceeds  of  all 
sales  to  so  to  the  former  until  be  wae  reimburs- 
ed, and  then  the  remainder  to  be  divided  equally, 
there  was  no  partnership,  under  Kev.  Godf^ 
§  5466,  defining  "partnership,"  as  a  partnership 
results  only  from  an  agreement  of  the  parties, 
and  though  the  agreement  may  be  implie<L  as 
well  aa  express,  uiere  must  be  evidence  mm 
which  it  can  be  said  the  parties  consented  to 
assume  those  liabilities  which  the  law  attaches 
to  a  partnership;  the  intention  of  the  parties 
contrwing. 

[Ed.  Note^Fw  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Series,  Partnei^ 
ship.] 

2.  Pabtnebship  «s»27  —  Who  Liable  as 
Pabtneb— Statute. 

Unless  one  is  a  partner  in  fact,  or  an  ostm- 
sible  partner,  he  cannot  be  held  liable  oa  a 


partner,  under  Rev.  Codes,  |  5492,  rdstteg  to 

liability  of  partners. 

Appeal  from  District  Gonrt,  Mlasoala 
County;  Theo.  Lenz,  Judge. 

Action  by  Qeorge  McCormli^  against  C. 
Stlmson  and  A.  L.  Crawford.  Judgment  for 
plalotiff,  and  O.  StlmBon  ai)i>eala.  Bereraed, 
with  directions. 

,A.  J.  Lowray,  of  Poison,  for  appellant  J. 
P.  Swee,  of  Ronan,  and  A.  Besancon,  of  Mis- 
soula, for  respondent. 

HOLLOWAT,  J.  This  acti<ni  was  broivtat 
to  recover  $B2JiO  alleged  to  be  due  plaintiff 
for  work  done  by  htm,  $60  tot  pasturage  fur- 
nished by  H.  O.  Bakken,  the  claim  for  wtaidi 
was  ass^ed  to  plalntlfF,  and  $90  for  pas- 
torage  furnished  by  ArUiur  Bellly,  tbe  claim 
for  which,  was  assigned  to  plaintiff.  It  I« 
sought  to  fosten  liability  upon  d<^iidaiit 
stlmson  upon  the  theory  that  he  and  defend- 
ant Crawford  were  copartnera.  Crawford 
admitted  bis  indlTldnal  UablUty  tax  each  of 
the  $50  claims  and  for  $37.50  of  tbe  labor 
claim.  Stimson  denied  liability  altogether, 
and  each  defendant  denied  that  any  partner- 
ship existed,  l&e  trial  resulted  In  a  judg- 
ment against  both  for  the  full  amount  iHt  the 
claims,  and  from  that  Judgment,  and  txom 
the  ordw  denying  bis  e^iarate  moticm  txa  a 
new  trial,  Stimson  appraled. 

[1]  1.  Were  Stimson  and  Crawford  part- 
ners? Section  S46^  Revised  Codes,  defines 
the  term  "partner^p."  Section  5467  pro- 
vides: 

'*A  partnerdiip  can  be  formed  only  by  the  oon- 
sent  of  all  the  partiea  thereto." 

In  other  words,  the  intention  of  the  parties 
Is  a  amtroUlng  conslderatioii.  Beasley  t. 
Bbrry,  88  Mont  477,  84  Pac.  791.  The  eri- 
dmce  la  undisputed  tltat  Stimson  purcSiased 
a  herd  of  cattle  paying  teerefOr  s«ne  $22,- 
000  and  tbe  freight  ftom  Morris  to  HavalU; 
that  lie  let  tbeee  cattle  to  Crawford,  who  at 
hlB  own  expense  was  to  ftoed  and  care  fbr 
them  for  tbe  term  of  three  years;  that  tbe 
proceeds  from  the  sales  of  any  of  these  cat- 
tle were  to  belong  to  Stimson  until  he  should 
be  folly  reimbursed  for  Ub  entire  Inveatm^. 
freii^t,  and  taxes,  and  if,  after  that  meat, 
any  profit  was  realized,  it  sfaoold  be  divided 
equally  between  Uiem.  Sadi  of  tiiese  par^ 
ties  testified  that  it  was  not  bis  Intention  to 
form  a  partnership,  ^ere  was  not,  accord- 
ing to  the  record,  any  property  contributed 
Co  a  common  stock  when  this  business  rear 
ture  was  launched.  Tbe  cattle  belonged  to 
Stimscm  and  Utle  was  not  to  pass  from  blm 
until  he  was  folly  r^bnrsed.  and  this  «m- 
tingency  might  never  be  realized. 

A  partnership  reeolts  only  fKim  an  agree- 
ment of  the  parties,  and  though  the  agree- 
ment may  be  Implied,  as  well  as  eqveas^ 
there  nmst  be  evidence  ^om  wbidi  It  can 
be  said  the  parties  consented  to  assume  those 
llabiUtles  which  the  law  attaches  to  a  part- 
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nership.  There  Is  no  such  evidence  In  tbla 
record.  It  was  not  the  Intention  ot  either 
SUmsoa  or  Orawford  that  Stimson  should  be 
liable  for  any  part  of  the  eipeaee  of  range 
riders  or  pasturage.  Crawford  agreed  to 
bear  thia  expense  himBelf.  Conslderli^  the 
rights  and  UabiUties  of  Btimaon  and  Craw- 
ford inter  sese,  they  were  not  partners  in 
fact.  Hanrahan  t.  Freeman,  36  Mont  584,  90 
Pac.  793;  Bank  t.  Ingham,  51  Uont  438.  163 
Pftc.  1005. 

[2]  2.  May  BtUnwm  be  held  as  an  ostensi- 
ble partner?  Sectkm  SM1(  Barlsed  Godra, 
proTides: 

"Any  one  permittiiiff  hianieU  to  be  represented 
as  a  partner,  gcnertu  or  special,  is  liable  as 
■uch  to  third  persons  to  wbom  such  repreeenta- 
tion  is  commanicated,  and  who,  on  the  faith 
thereof,  give  credit  to  the  partnership." 

(a)  There  Is  not  a  sdnttlla  of  evidence 
that  Stimson  ever  permitted  tatms^  to  be 
held  out  as  Crawford's  partner,  or  erer  knew 
that  be  was  rq>resented  as  such. 

(b)  There  ia  not  any  evidence  that  plain- 
tiff, Bafcfcen,  or  Rell^  knew  that  Stimson 
was  being  represented  as  Crawford's  partner 
at  the  time  the  credit  vras  extended;  mi  the 
contrary,  flie  evidence  iB  teUxly  ccnu!lu8lTe 
that  not  one  of  these  parties  knew  that  Stim- 
atm  was  actually  or  ostensibly  interested  In 
the  business  when  bis  dalm  was  contracted. 

(c)  The  evidence  la  oondusiTe  that  the 
credit  was  not  extended  to  a  partnership  but 
to  Cravrfbrd  Individually.  Sttmson's  finan- 
cial reffponslblltty  did  not  enter  into  the 
transactions  out  of  which  these  claims  arose. 
There  Is  not  any  evidence  upon  which  Stim- 
son can  be  held  as  an  ostensible  partner.  Un- 
less one  Is  a  itartiier  in  tact,  or  an  ostensible 
partner,  he  cannot  be  h6Id  liable  as  a  part- 
ner. Section  6492,  Bev.  Codes. 

The  Judgment  as  against  de&ndant  Stim- 
son, and  the  order  denying  his  motion  f6r 
a  new  trial,  are  reversed,  and  the  cause  is 
remanded,  with  directions  to  enter  Jadgment 
In  his  favor  for  costs. 

Reversed  and  remanded. 

BBANTLT,  &  J.,  and  BANNER,  J.,  con- 
cur. 


ENGLISH  T.  JENKS.  (No.  3836.) 
(Snpreme  Court  of  Montana.    Dec.  21,  1917.) 

1.  ATTOBiWr  AWD  Client  *=>158— Forkclo- 
avffic  oir  ATroBMCT's  I^iek— Catjsb  or  Ac- 
tion fob  Monet  Judgment. 

Ad  attorney,  suing  bis  client,  may  have  and 
state  a  cause  of  fiction  for  a  money  judgment 
on  account  of  services  rendered  and  money  ad- 
T&Qced  though  his  purpose  is  to  foreclose  an  at- 
torney's lien,  the  exiatenoe  of  which  is  open  to 
doubt  or  dcniaL 

2.  Fbocess  €=»86  —  CoNSTBUcnvx  Sbbvicb  — 
AcnoMB  IN  Rem. 

Constructive  service  is  effectoal  only  in  ac 
tioBS  strictly  in  rem,  in  actions  affecting  plain- 
tiff's personal  status,  and  in  actions  to  recover 
on  money  demands  to  the  «ctent  that  some  lien 

^BHVorotlMt 


brinn  property  into  oourt  as  a  res  to  answer 

for  uie  Judgment  which  may  be  entered. 

3.  Aitobnet  and  Client  ^18G— Lien  on 
JtTDajiiiiT— Statutes. 

At  common  law,  an  attorney's  lien  on  a 
judgment  secured  for  Us  client  ends  when  the 
judgment  is  satisfied  by  taking  over  property  or 
otherwise,  but,  under  Rev.  Codes,  f  6422,  the 
lien  extends  to  the  proceedfl  of  the  judgment,  "in 
whoseever  hands  they  may  come" ;  so  that  the 
mere  fact  that  the  judgment  debtor's  property 
was  bought  In  under  execution  by  plaintifE  at- 
torney, and  thus  became  the  proceeda  of  the 
judgment  obtained  by  plaintiff  for  his  client, 
and  tocdc  the  place  thereof,  did  not  constitute  a 
waiver  ot  plautiff's  lien. 

4.  Judgment  ^suSfyj—Iit  Rem— JuaiSDicTion 
— Necessitt  of  Rbcobb— Pebsonaltt. 

A  dredge  was  personal  property,  end  so 
removable;  and  a  judgment  on  coastnictive  serv- 
ice, describing  the  dredge  as  being  on  a  certain 
mining  claim  within  the  state,  must  be  support- 
ed by  record,  showing  that  the  res  to  which 
the  jodpnent  is  directed  was  within  tbe  jarla- 
diction  <tf  the  court  when  suit  was  brought 
6.  Apfxai.  and  Bbbob  ^9911<3)— Pbesuhp- 

TiONB  in  Favob  or  JuBiSDicriON— Judo- 

11 ENT  BY  Default. 
Where  attack  on  a  judgment  by  default  on 
constructive  service  Is  direct  by  appeal,  tliere 
are  no  presumptions  in  favor  of  jurisdiction; 
but  tbe  jurisdictional  facta  must  appear  on  the 
face  of  tne  record. 

~  Appeal  from  District  Court,  Silver  Bow 
County;  Michael  Donlan.  Judge. 

Action  by  M.  J.  English  against  Shirley 
H.  Jenks.  From  a  Judgment  by  default,  de- 
fendant appeals.  Reversed. 

Boote  &  HoBkXia,  of  Ratte»  for  appellant. 
A.  R.  Metzner  and  Canning  A  Qoacan,  all  of 
Butte,  tor  respondent. 

SANNBR,  J.  Appeal  by  Shirley  H.  Jenks 
from  a  Jnd^nrat  by  defkwlt.  Servlco  of  sum- 
mons was  by  publication,  and  the  contention 
is  that  tiie  oourt  below  was  without  Jnrlsaic- 
tion.  Several  raaaona  are  suggeatedt  one  of 
whidi,  however,  will  suffice. 

The  complaint,  wblcdi  names  J«nks  and 
Jos^  P.  Nolan  aa  defendants,  alleges,  In 
substance,  that  the  plainttfl—^napcmdttit  here 
— performed  certain  professicmai  aances  and 
expended  certain  moneys  to  tbe  value  and 
amount  ot  97,625  as  an  attorn^  for  Jenks  In 
the  prosecution  of  a  suit  by  the  latter  agaWst 
tbe  Rritish  Butte  Mining  Company;  that  the 
results  of  the  suit  w»e  a  Jnd^nmit  In  favor 
of  Jenks,  upon  which  execution  was  Issued 
and  thereafter  levied  against  all  tbe  real  and 
personal  property  of  said  mining  company; 
that  at  the  sale  under  said  execution  plain- 
tiff "bought  all  ttie  said  real  and  persc^l 
property  in  the  name  at  and  tog  the  use  and 
benefit  of*  Jenks,  which  property  consists  of 
eight  particularly  described  mining  claims, 
"all  situate,  Ij'lng,  and  being  in  the  county  of 
Silver  Bow,  state  of  Montana,"  and  one  Bis- 
don  Electric  Mining  dredge  Oocus  not  stated) ; 
that  no  part  of  the  moneys  due  plaintiff  for 
sntd  services  has  been  paid,  although  demand- 
ed, and  the  plaintiff,  under  section  6422,  Re- 
vlse-l  Codes,  "has  and  claims  a  lien  upon  said 
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judgment  and  the  real  and  penHmal  property 
herein  described"  as  the  proceeds  of  snch 
Judgment;  that  Nolan  claims  some  Interest  In 
suidi  real  estate,  bat  such  Interest  Is  subse- 
quent and  subject  to  plaintiff's  lien,  and  was 
obtained  wlUi  knowledge  thereof.  The  prayer 
of  the  complaint  Is  that  plaintiff  have  Judg- 
ment against  Jenks  for  f 7,52S,  with  Interest, 
attorney's  feea,  and  costs;  **that  said  sum 
*  *  *  and  Qie  Interest  Uiereon"  be  ad- 
Judged  a  lien  upon  the  real  and  personal 
property  above  mentioned,  prior  and  superior 
to  any  claim  of  Nolan ;  that  the  defendants 
and  all  claimants  under  them  be  foreclosed 
of  all  right,  claim,  or  equity  In  said  prop- 
erty ;  that  the  usual  decree  be  made  tor  the 
sale  of  said  property,  the  proceeds  to  be  ap- 
plied to  the  payment  of  plalntiCF's  Judgment; 
and  "that  plaintiff  have  judgment  against  the 
defendant  Shirley  H.  Jenku  for  any  d^denoy 
that  may  remain"  after  such  application, 

[1]  It  Is  argued  that  the  complaint  does  not 
state  a  cause  of  action;  but  this  Is  clearly 
wrong  from  a  technical  point  of  Tiew.  One 
may  hare  and  state  a  cause  of  action  for  a 
money  judgment,  notwltbstaadlng  hia  pur- 
pose is  to  foreclose  a  lien,  the  existence  oj 
which  Is  open  to  doubt  or  denial.  This  la 
aften  the  case  in  suits  to  foreclose  mechanics' 
liens;  and  we  think  the  present  complaint 
amply  shows  the  plaintiff's  right  to  recover 
for  the  value  of  the  services  rendered  and 
the  amount  of  money  expended  by  him  In 
behalf  of  Jenkg.  What  appellant  means  to 
urge  Is  doubtless  this:  That  the  complaint 
shows  no  lien,  therefore  no  res  to  aid  the 
court  in  obtaining  Jurisdiction  through  con- 
structive service,  which  Is  a  different  matter, 
now  to  be  considered. 

it]  Jenka  was  not  served  with  summons 
personally  and  did  not  appear  in  the  action. 
That  he  was  a  nonresident  of  the  state,  living 
at  London,  England,  Is  shown  by  both  the 
affidavit  and  the  order  for  publication  of 
summons.  It  Is  familiar  law  that  construe* 
live  service  is  effectual  only  In  actions  strict- 
ly in  rem.  In  actions  affecting  the  personal 
status  of  the  plaintiff,  and  in  actions  to  re- 
cover upon  money  demands  where  and  to  the 
extent  that  some  lien  brings  property  into 
court  as  a  res  to  answer  for  the  Judgment 
which  may  be  entered.  Fennoyer  v.  Neff.  OS 
IT.  S.  714,  24  Ll  Ed.  666.  Obviously,  therefore, 
no  valid  personal  recovery  was  possible  In 
this  case  against  Jenks ;  and  the  vital  ques- 
tion Is  whether,  at  tlte  timi^  tUs  action  was 
begun,  Oie  plaintiff  brought  into  court,  by 
virtue  of  a  Hen,  property  belonging  to  Jenks. 
The  plaintiff  claims  that  he  did— presumably 
by  virtue  of  bis  complaint  seeking  to  fore- 
close an  attorney's  lien  upon  the  proceeds 
of  the  Judgment  in  Jenks  v.  Brltlsh-Butte 
Mining  Co.,  to  wit,  the  mining  claims  and  the 
Rlsdon  dredge.  This  may  be  doubted,  In  view 
of  the  fact  that  the  complaint  does  not  al- 
lege where  the  suit  was  brought,  what  court 
rendered  the  Judgmeotr  who  levied  the  ex- 


ecution and  oondw^  the  sale  tSierAuider, 
or  whore  the  sale  was  had.  Pas^g  that, 
however,  the  aaty  Hen  claimed  by  the  plain- 
tiff and  decreed  for  foredosore  is  upon  the 
dredge;  so  that  the  dredge  is  tile  only  prop- 
erty which  can  now  be  dalmed  to  have  been 
brought  Into  court  to  answer  In  place  of  tibe 
Donresluent  JenkK 

[3]  Counsel  Insist  Uiat  no  Uen  upon  0il8 
is  disclosed  because  the  complaint  "afflrma-' 
tlvely  shows  that  the  plaintiff  had  waived 
any  llm  he  may  have  had  upon  the  dredge  by 
biqrlng  In  the  prt^r^  fi>r  his  client  •  •  • 
upon  executions  Issued  under  the  judgment 
against  the  Britlsh-Butte  Mining  Oomiiany.'* 
This  Is  a  mistaken  notion,  based  upon  authw- 
Itles  which  have  no  application  under  the  law 
of  this  state.  These  authorities  proceed  upon 
the  view,  which  obtains  at  common  law,  that 
an  attorney's  lien  upon  a  judgment  secured 
for  his  client  Is  ended  when,  by  the  taking 
over  of  property  or  otherwise,  the  Judgment 
is  satisfied  (Gopdrlch  v.  McDonald,  112  X. 
Y.  157,  19  N.  E.  649);  but  under  our  statute 
(section  0422,  Rev.  Codes)  the  Uen  extends  to 
"the  proceeds"  of  the  Judgment  "In  whose 
ever  hands  they  may  come."  Hence  the  mere 
fact  that  the  Judgment  debtor's  prt^rty  was 
bought  In  under  execution  and  thus  became 
the  proceeds  of  the  Judgment  obtained  by  the 
plaintiff  for  Jenks  and  took  the  place  thereof, 
could  not  constitute  a  waiver  of  plalntiCTs 
lien.  It  was  to  prevent  such  a  penalizing  of 
the  attorney  who  furthered  the  cause  of  his 
client,  by  protecting  the  Judgment,  that  the 
statute  in  question  came  into  being. 

[4]  Passing  these  considerations,  we  come 
to  others  more  decisive.  Where  was  the  Rls> 
don  dredge,  when  sold  under  execution  near- 
ly two  years  before  the  beginning  of  the 
present  suit?  Where  was  It  when  this  suit 
was  brought?  To  these  questions  no  answer 
or  basis  for  necessary  inference  Is  given.  It 
was  personal  property,  therefore  movable; 
and,  so  far  as  the  complaint  reveals,  it  may— 
If  It  was  sold  under  execution  In  Montana- 
have  been  Immediately  removed  beyond  the 
state.  The  alias  summons  for  publication, 
and  the  proceedings  up  to  judgment,  and  the 
judgment  Itself,  are  likewise  silent  The 
judgment,  it  Is  true,  does  describe  the  dredge 
as  "now  situated  upon  the  Jessie  placer  min- 
ing claim,  •  •  •  in  Silver  Bow  county, 
Montana" ;  but  the  warrant  for  this  does  not 
appear,  nor  does  it  shed  any  light  upon  the 
w,hereabouts  of  the  dredge  when  the  suit  was 
brought.  For  all  that  we  can  tell,  the  dredge 
may  have  been  outside  of  the  state  at  that 
time  and  on  the  Jessie  placer  when  the  judg- 
ment was  rendered,  over  eight  months  later. 
In  short,  the  record  does  not  afflrmatlvdy 
show  that  the  res  to  which  the  judgment  la 
directed  was  within  the  Jurlsdictlim  of  the 
court  when  the  suit  was  brought 

[B1  These  omissions  are  fatal  to  this  ca8^ 
because  the  present  appeal  is  from  the  judg- 
ment Itself.  Where  the  attack  Is  direct  and 
by  i^peal  from  a  Judgment  bj  default  based 
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upon  ctHutrDctlTe  service,  there  are  no  pre- 
Bumptlons  In  favor  o£  jurisdiction;  but  the 
facta  which  show  Jurisdiction  must  appear 
njtoa  the  face  of  the  record.  Barke  t.  Ister> 
state  a  &  L.  Aas'n,  26  Mont  316,  64  Pae.  870. 
87  Am.  8t  Rep.  416 ;  Haupt  et  al.  r.  Slmlng- 
ton  et  aL,  27  Mont  480,  71  Paa  672,  94  Am, 
St  Rep.  839:  Palmer  v.  McMaster,  8  Mont 
186.  19  Pac.  585. 

As  the  dredge  la  the  only  res  npon  which 
the  Judgment  attempts  to  act,  and  as  the  rec- 
ord falls  to  show  that  it  was  brought  Into 
court  with  the  suit  by  virtue  of  the  asserted 
lieu,  it  follows  that  JurlsdlctloD  does  not 
appear,  and  the  Judgment  must  be  reversed. 

So  ordered. 

BRANTIiT,  a  J.»  and  HOLLOWAT,  J., 
concur. 


HAMILTON  v.  BOARD  OF  COUNTY 
OOM'RS  OF  FERGUS  COUNTY. 
(No.  4134.) 

CSupreme  Court  of  Montana.   Dee.  24,  1917.) 

1.  Taxation  «=>44  —  UitiroBiOTT  —  School 
DisTBicT  Levies. 

Laws  1917,  c.  167,  requiring  the  county  com- 
.  missionerB  annoally  to  levy  a  tax  for  interest 
and  redemption  of  high  school  building  bonds 
upon  the  taxable  property  in  the  county  out- 
side the  limits  of  the  dietrict  wherein  a  district 
high  school  Is  maintained,  is  Invalid  as  in  viola- 
tion of  Const,  art.  12,  {  11,  requiring  taxation  to 
be  by  geaerai  laws  and  to  be  uniform. 

2.  Schools  ano  SoBboXi  ItaarBiora  490714)— • 
Bonds— High  School  Bohos— BLionoHS— 
Statutes— Validity  . 

Since  bonds  authorized  by  Laws  1917,  c.  167, 
for  erection  and  maintenance  of  a  county  high 
school  are  county  bonds,  proTision  of  such  act 
that  the  ^uestloo  of  issuance  of  such  bonds  shall 
be  submitted  to  the  electors  only  wbo  reside 
outside  of  districts  maintaining  district  high 
schools  is  invalid,  and  it  was  proper  on  election 
on  question  of  bond  issues  to  submit  the  ques- 
tion to  the  voters  of  the  entire  county. 
8.  SXATUTliS  «=>64(8)— Pabtial  Invaliditt— 
IsanAHCE  OP  BONDB. 

The  rejection  of  such  invalid  portion  of  the 
statute  does  not  destroy  the  plan  for  high 
Schools,  and  the  remaining  provisions  ot  the 
statute  are  valid. 

4.  iNJONCTiON  «=>85(2)  —  Void  Statttts  — 
Ddtt  of  OsncEB. 
Laws  1017,  c.  167,  being  •void  and  unconsti- 
tntional  as  to  the  provision  limiting  liability  of 
the  county  on  high  school  bonds  to  those  dis- 
tricts not  maintainiog  high  schools,  and  author- 
izing only  voters  of  sucb  districts  to  vote  on 
issuance  of  bonds,  it  was  not  part  of  the  duty 
at  the  county  officers  to  proceed  thereunder;  a 
void  statute  imposing  no  duty  and  eonfening 
no  autliority. 

Appeal  from  District  Court,  Fergus  Coun- 
ty; H.  Leonard  De  Kalb,  Jndge. 

iDjnpctlon  by  Robrat  E.  Hamilton  against 
the  Board  of  County  Commissioners  of  Fer- 
gus County.  From  n  judgment  dtamtoslng 
the  ccanplaint  and  dissolving  the  temporary 
Injunction,  plaintiff  appeals.  Affirmed. 

Blackford  &  Huntoon  and  Frank  a. 
Wright,  all  of  Lewlstown,  for  ai^llant 


Stewart  McCoaotdile,  Ralph  J.  Anderson,  and 
Meiie  C.  Groyne,  all  of  Lewlstown,  for  re- 
spcmdent. 

HOLLOWAT,  J.  In  1889  a  county  high 
school  was  established  in  Fergus  county 
and  located  at  Lewlstown.  Subsequently 
each  of  11  sdiool  districts  outside  the  Le\\'ls- 
town  district  instituted  a  high  school  course 
In  its  district  school,  and  has  since  maintain- 
ed what  is  denominated  a  district  Ugh 
school.  Early  in  1917  the  trustees  of  the 
county  high  school  requested  the  board  of 
county  commissioners  to  call  an  election, 
and  to  submit  the  question  whether  bonds  in 
the  sum  of  $100,000  should  be  issued  to  pro- 
vide funds  necessary  to  erect  an  addition 
to  the  county  high  school  building..  The 
election  was  held  on  April  26th;  the  bonds 
were  authorised  and  subsequently  sold,  but 
before  -they  were  delivered  this  suit,  was  In- 
stituted to  enjoin  their  delivery.  From  a 
judgmokt  ^^ifctTiiMdng  the  complaint  ftnd  from 
an  order  dlssolvlsg  a  temporary  Injunction, 
plaintiff  an)ealed.  It  Is  the  contention  of 
^pellant  that  the  county  conunlasloaers  pro- 
ceeded contrary  to  law  in  sobmlttlng  the  bond 
question. 

Chapter  167,  Laws  1017,  provides  among 
other  things: 

"The  question  of  the  issuance  of  such  bonds 
shall  be  Biibmittcd  to  the  electors  only  who  re- 
side outside  of  such  district  or  districts  main- 
taining high  schools." 

If  this  is  a  valid  statute,  the  board  Ig- 
nored the  law  in  submitting  the  question  to 
the  qualified  electors  of  the  entire  county, 
instead  of  limiting  it  to  those  only  who  re- 
sided outdde  the  11  districts  in  each  ot 
which  there  Is  a  district  blj^  school. 

In  1913  the  L^;lslature  enacted  a  com- 
plete code  of  laws  "for  the  establishment  and 
maintenance  of  a  genwal,  uniform,  and  thor- 
ough system  of  public  free  m±ociB"  in  this 
state.  Chapter  76,  Laws  1913.  Among  other 
things  it  provided  fon  elementary  schotds  and 
for  county  high  schools.  By  section  2109  of 
the  School  Code,  a  county  In  which  a  county 
high  school  has  been  established  Is  author* 
ised  to  issue  county  bonds  to  provide  funds 
to  purchase  or  construct  necessary  build- 
ings for  such  county  high  school.  By  chap- 
ter 167  above,  this  &ectiou  2109  was  amend- 
ed so  as  to  give  it  a  somewhat  broader  ap- 
plication, but  otherwise  the  provisions  of 
the  original  section  and  the  amended  sec- 
tion are  substantially  the  same. 

The  determination  of  this  controversy  de- 
pends primarily  upon  the  answer  to  the  in- 
quiry. Are  the  bonds  authorized  by  the  elec- 
tion held  April  2Sth  county  bonds  which 
evidence  an  Indebtedness  or  liability  of  the 
entire  county?  If  they  are  county  bonds, 
then  the  question  whether  they  should  be  is- 
sued must  have  been  submitted  to  the  quali- 
fied electors  of  the  entire  county,  for  the 
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purpose  for  wbich  tbey  were  to  be  Issoed  Is 
a  single  purpose  wltblu  the  meaning  of  that 
term  as  employed  In  the  Constitution.  Sec- 
tion 5,  article  13  of  the  Constitution,  reads 
as  follows: 

"No  county  shall  incur  any  indebtednesB  or 
liability  for  any  single  purpose  to  an  amount 
exceeding  ten  Uionaand  dollara  ($10,000)  witii- 
oQt  the  approral  of  a  majori^  of  the  electors 
thereof,  Tonng  at  an  dectum  to  be  provided  by 
law." 

This  language  la  susceptible  of  but  one 
meaning.  It  reQulres  the  approval  of  a  ma- 
jority of  the  electors  of  the  entire  county 
who  vote  at  the  election  to  authorlfe  an 
issue  of  county  bonds  in  an  amount  exceed- 
ing $10,000  for  any  single  purpose.  A  coun- 
ty bond  Is  one  Issued  by  the  county,  and  to 
the  payment  of  which  the  full  faltli  and 
credit  of  the  entire  county  are  pledged* 
The  correctness  of  this  definition  was  recog- 
nized in-  Edwards  t,  Lewis  and  Clark  Coun- 
ty, 53  Mont  859. 165  Pac.  297.  A  bond  which 
Imposes  an  obUgatltm  npon  a  district  less 
than  an  ratlre  county  cannot  be  denominat- 
ed a  county  bond  In  any  pnqwr  sense  of  the 
term.  If  these  bonds  are  not  county  bonds, 
then  the  legislators  failed  to  express  ttielr  in- 
tention and  failed  to  make  any  valid  provi- 
sion tor  th^r  payment 

(a)  Throue^out.  the  School  Code  where- 
ever  county  high  school  bonds  are  tbentioned, 
they  are  referred  to  as  county  bonds.  For 
instance,  by  section  2109,  and  1^  the  same 
section  as  amended,  ttie  question  to  be  snb- 
mltted  l8  whether  'Vx>unty  bondV'  aball  be 
Issued.  Section  2110  of  l^ie  same  Code,  re- 
ferring to  bonds  Issued  for  county  high 
school  porposes,  provides  t 

"Said  bonds  shall  be  paid,  princfpal  and  In- 
terest in  the  manner  provided  for  uie  payment 
of  other  county  bonds. 

(b)  The  only  protlalon  for  the  payment 
of  county  high  school  bonds,  la  found  in 
paragri^  2  of  aectkm  2109  ot  t^  SiAool 
Code,  and  in  the  correspondtng  paragrapb  of 
the  same  section  as  amended  by  diapter  167 
above.  The  coun^  commlndoners  are  com- 
manded to  levy  a  tax  each  year  **npott  ttie 
taxable  property  in  the  county  for  the  inter- 
est and  redemption  of  said  bonds";  that  Is 
to  say,  they  must  provide'  by  taxatim  for 
the  payment  of  the  Interest  each  year,  and 
ultimately  they  must  provide  by  the  samu 
means  for  a  sinking  fund  to  discharge  tbs 
principal  at  matorlty.  If  the  statute  con- 
cluded with  this  paragraph.  It  would  not  be 
open  to  the  criticism  made  upon  It;  but  para- 
graph 3  of  the  original  section,  and  the  cor- 
responding paragraph  In  the  same  section  In 
its  amended  form,  provides: 

"The  limitations  on  the  IndcbtedneSB  to  be 
created  by  the  issuance  of  bonds  in  such  eases, 
and  the  method  of  levy,  asBessment  and  collec- 
tion of  taxes  for  the  payment  of  bonds  so  is- 
sued, hereinabove  set  forth,  shall  ajiply  only 
to  Bo  much  of  the  said  county  as  shall  not  be 
included  in  the  school  district  or  school  dis- 
tricts which  flhall  continue  to  maintain  district 
high  sdioolf  ss  berein  provided." 


Aa  applied  to  the  facts  ot  this  partlcnlar 
case,  that  paragraph  would  read  as  follows: 
The  county  commissioners  shall  annually  levy 
a  tax  for  the  interest  and  redemption  of 
said  bonds  only  upon  the  taxable  property 
In  tile  county  outside  ttie  limits  of  the  11 
districts,  in  eadli  of  which  a  district  high 
school  la  maintained. 

[1]  It  Is-  conceded  by  both  parties  to  this 
litigation  that  this  provirton  is  unconstitu- 
tional. Section  11,  art.  12,  of  the  state  Coo- 
stitutlon,  provides: 

"Taxes  shall  be  levied  and  collected  by  Ken- 
eral  laws  and  for  public  purposes  only.  Tbey 
shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  &6  author- 
ity levying  the  tax." 

The  territorial  limits  of  the  authority  of 
the  board  of  county  commissioners  are  co- 
octensive  with  the  territorial  limits  of  the 
county  Itself,  and  any  tax  levied  by  that 
board  must  be  uniform  upm  the  same  dass 
of  subjects  thronghout  the  oonnt^.  In  so  tar 
as  the  statute  directs  that  the  tax  be  levied 
upon  property  In  a  portion  of  the  county  only. 
It  is  Invalid. 

[I]  We  csnnot  assume  that  It  was  the  In- 
tention of  the  Le^latnn  to  provide  for  the 
Issuance  c£  county  hlgb  adiool  bonds  and  at 
the  same  time  make  no  provision  fOr  tb^c 
payment  Sectlm  8,  artMe  12  trf  the  Consti- 
tution, declares  that  private  property  shall 
not  be  taken  or  sold  for  the  corxiorate  debts 
of  a  public  corpoiatlon,  but  the  Legislatare 
shall  provide  by  law  fOr  the  payment  tliereot 
by  taxation  of  all  private  proiierty.  not  ex- 
empt within  the  limits  of  tlie  territory  over 
which  such  corporation  has  authority.  Every 
conalderatitm  leads  to  the  ctmclnsion  that 
these  bonds  are  count;  bonds  evidencing  an 
Indebtedness  and  liability  ot  Uie  entire  coun- 
ty, to  the  payment  ot  whidi  the  full  faith  and 
credit  of  the  county  as  a  unit  are  pledged ; 
that  paragraph  2  of  section  2109  was  intend- 
ed to  provide  adequate  meona  for  thdr  pay- 
ment, and  that  the  provMona  In  paragraph  3 
ot  the  section  quoted  above,  are  nncoostltu- 
tlonal  and  void. 

Paragraph  3  cannot  be  reconciled  with  oth- 
er provislans  of  the  School  Code.  For  in- 
stance, section  SIM  jirovldes: 

"All  eligible  pupils  in  the  county  are  en- 
titled to  attend  the  county  high  school,  and  it 
'shall  be  the  duty  of  the  board  to  provide  ac- 
commodations for  sncb  pupils." 

In  other  words,  any  eligible  pupil,  la  any 
one  of  the  11  districts  which  maintains  a  dis- 
trict high  school  is  entitled  to  attend  the 
county  high  schoc^  and  the  trustees  are  re- 
quired to  provide  accommodations  for  such 
as  do  attend ;  but  if  paragraph  3  of  section 
2109  and  section  2112  be  upheld,  the  proper- 
ty In  those  11  districts  is  entirely  exempt 
from  taxation  to  provide  the  accommodations 
at  the  county  high  school,  or  defray  the  ex- 
pense of  maintaining  such  School.  Further- 
more, the  provisions  of  section  2112  are  con- 
tradictory of  the  provisions  of  paragraph  3. 
As  already  observed,  paragraph  s  seeks  to  ez- 
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^pt  from  taxation  for  coantr  hljrh  school 
boDdlng  purposes  aU  pn^erty  of  tlie  district 
wbidi  malntalna  a  district  lilgb  adiool; 
whereas  section  2U2  provides: 

"Wb«n  Boeh  district  high  acbool  has  been 
tuUj  wtabUshed  as  an  accredited  bigh  school, 
such  district  ^all  thereafter  be  exempt  from 
further  levy  b7  the  coou^  high  school  board, 
except  tor  bonded  indebteaness  for  free  count; 
high  Bt*ool  purposes." 

[t]  Is  it  possible,  then,  to  eliminate  the  In- 
valid provisions  from  paragraph  8  without 
destroying  the  entire  statute?  The  rule  ap- 
plicaMe  in  such  cases  Is  stated  in  Dunn  v. 
City  of  Great  Falls,  13  Mont.  C8,  SI  Pac.  lOlT, 
as  follows: 

"If,  wheo  the  uocoostitutioDal  portion  is 
stricken  out.  that  which  remains  is  complete 
in  itself,  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legisIatiTe  intent, 
wholly  independent  of  that  which  was  rejected, 
it  most  be  sustained."  Hill  v.  Rae,  S2  Mont 
378,  168  Pac.  820,  U  R.  A.  1917A,  496;  State 
V.  Stewart,  63  Mont  IS,  161  Pac  300. 

There  cannot  be  any  difficulty  experienced 
In  executing  the  remaining  portion  of  the 
statute  with  these  objectionable  provisions 
eliminated.  The  enactment  will  still  be  com- 
plete In  Itself,  and  the  rejection  of  the  invalid 
portion  wUI  not  necessarily  destroy  the  plan 
for  district  high  schoola  It  does  not  ap- 
pear to  us  that  the  several  portions  of  the  act 
are  so  closely  related  that  one  would  not  have 
been  enacted  without  the  others^  or  that  the 
approval  of  the  invalid  porti<»s  was  an  in- 
ducement to  the  enactment  of  the  others. 
Oar  conclnslon  is  that  the  unconstitutional 
porticois  of  iHixegraph  8  may  be  disregarded 
entirely  without  Impairing  the  remaining 
provisions  of  the  statute. 

[4]  There  is  not  any  merit  In  the  ctwtentlon 
that  the  conunlssioners  should  have  proceed- 
ed under  paragraph  S  of  section  2109  even 
though  it  Is  unconstitutional.  An  uncimstl- 
tntlmal  statute  te  void,  and  a  void  tiling  is  as 
nothing.  A  vpiA  statute  is  not  a  law.  It  Im- 
poses no  duty,  confers  no  authority,  affords 
no  protection,  and  no  one  is  bound  to  observe 
It;  In  contemplatlwi  of  law  it' Is  as  Inopera- 
tlve  as  thoui^  it  had  never  been  passed.  'Bie 
county  commissioners  properly  dlsr^rded 
the  provisicms  ct  inragraph  3  and  proceeded 
under  paragraph  2  of  section  2100  as 
amended. 

The  Judgment  and  onder  are  affirmed. 

BBANTLY,  a  J.,  and  SANNBR,  J.,  concur. 


THOMAS  V.  HORST  et  al.    (No.  3851.) 
(Supreme  Court  of  Mtmtana.    Dec.  17,  1917.) 

1.  Public  I/ANDs  «b»78— Obahts  in  Am  of 

Raixkoads— Exception  of  Mineral  Lands 

— Detebihnation— Eftect. 
The  determination  of  the  commisaion  eetab- 
Usfaed  under  Act  Cong.  Feb.  26.  1805,  c.  131, 
28  Stat  683,  for  determining  character  of  lands 
as  mineral  or  noumineral  in  certain  districts 
wherefrom  land  was  granted  to  the  Northern 


Pacific  Railway  was  final  and  conclusive;  and 
the  officers  of  we  Land  Department  could  there- 
after not  examine  into  the  diaractsr  of  land  for 
which  patent  was  applied. 

2.  PuBuc  Lands  €=>116— Gbahts  iir  Am  of 
Railboads— Exception  or  Minbbax.  Lanub 
—DsnsiUNATioN— Effect. 

Where  patent  issued  to  tlw  Northern  Pacific 
Railway  for  lands  including  claimants'  mineral 
location,  the  necessary  conclusion  was  that 
there  had  been  a  determination  by  the  (■ommis- 
sion  under  Act  Cong.  Feb.  26,  1805,  that  the 
lots  were  not  mineral  lota. 

3.  Public  Lands  ®=:>116-^BANTa  in  Aid  of 
Raiijioads— Exception  of  Mineral  Lands 
— Detebmi  nation— Effect. 

Presumption  created  by  Act  Cong.  FalK  20, 
1805.  S  3i  that  a  lot  wa^  mineral  when  a  pat- 
ent to  a  mineral  claim  on  such  lot  bad  been 
issued  was  only  a  rule  of  evidence,  and  the  com- 
missioners' duty  was  to  dasaify  the  lot  in  Its 
true  character. 

Appeal  ftom  District  Court,  Silver  Bow 
County;  J.  B.  McClOTnan,  Judge. 

Suit  by  WUUam  B.  Tfaamas  against  Carl 
H.  Hont,  as  administrator  of  the  estate  of 
Barbara  H.  Horat,  deceased,  and  others. 
Judgment  dismissing  the  complaint,  and  plain- 
tiff appeals.  Affirmed. 

John  Andrews,  Jr.,  and  Edwin  M.  Lamb, 
both  of  Butte,  for  appellant.  Wm.  Meyer 
and  Frank  W.  Hasklns,  both  of  Butte,  and 
Gunn,  Rasdi  &  Hall,  of  Helena,  for  respond- 
ents, 

HOLLOWAY,  J.  In  1005  and  1006  four 
quartz  lode  mining  claims  were  located  upon 
portions  of  lots  1  and  2,  section  21,  township 
3  north,  range  7  west  in  Silver  Bow  county 
and  within  the  Helena  land  district  Each 
of  these  lots  la  a  fractional  40-acre  legal 
subdivision.  The  land  is  within  the  terri- 
torial limits  of  the  grant  to  the  Northern 
Pacific  Railroad  Company  and  Its  successor, 
the  Northern  Pacific  Railway  Company,  and 
in  1907  a  patent  was  issued  to  the  company 
for  each  of  the  two  lots,  Including  the  land 
covered  by  these  four  mineral  locations. 
The  plaintiff  is  the  successor  of  the  original 
locatora,  and  the  defendants  are  the  succes- 
sors of  the  railway  company.  This  suit  was 
Instituted  to  have  the  defendants  declared  to 
be  trustees  of  the  legal  title  to  the  ground 
covered  by  the  mineral  locations  and  to  hold 
the  same  for  the  use  and  benefit  of  the  plain- 
tiff. In  addition  to  the  foregoing  facts  It 
is  alleged  In  the  complaint  that  plalutlfC  and 
tils  predecessors  so  far  compiled  with  the 
law  that  upon  appUcatlon  plaintiff  would  re- 
ceive a  patent  for  each  of  bis  mining  claims 
but  for  the  fact  that  patent  has  already  is- 
sued to  the  railway  company  for  the  same 
land.  It  is  alleged  that  lots  1  and  2  are 
mineral  In  character,  known  to  be  such  for 
40  years  or  more,  and  that  in  1893  a  patent 
was  Issued  for  the  Homestake  quartz  lode 
mining  claim  located  upon  i>ortions  of  these 
same  two  lots.  It  la  further  alleged  that 
plaintiff  and  his  predecessors  have  been  in 
possession  of  these  mining  claims  from  the 
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dates  of  th^r  respecUve  locations.  The  dis- 
trict court  dismissed  tbe  complaint,  and 
plaintiff  appealed  from  the  Jadgment 

It  has  been  settled  beyond  controversy  by 
de<dded  cases  too  numerous  to  be  cited:  (1) 
That  where  patent  has  Issued  to  one  party 
when  in  equity  and  good  conscience  and  by 
tbe  laws  enacted  by  tbe  Congress  upon  the 
subject  another  should  have  received  it,  a 
court  of  equity  will  convert  the  holder  of 
the  legal  title  Into  a  trustee  for  the  use  and 
Iteneflt  of  the  true  ovmer;  ^)  that  the  land 
department  Is  a  special  tribunal  created  by 
law  tor  the  purpose  of  determining  conflict- 
ing claims  arising  over  the  public  land ;  (3) 
that  a  finding  of  fact  by  that  tribunal  Is 
conclusLve  upon  the  courts,  except  for  fraud 
or  Imposition  which  prevented  the  losing 
party  from  fully  and  fairly  presenting  his 
case  or  the  officers  of  the  tribunal  from  prop- 
erly considering  It ;  (4)  that  whether  a  par- 
ticular parcel  of  land  la  mineral  or  nonmln- 
eral  In  character  presents  a  question  of  fact 
dependent  for  its  solution  upon  evidence  de 
hors  the  record;  ^)  that,  if  the  land  de- 
partment has  jurisdiction,  legal  title  passes 
when  patent  issues;  (6)  that  under  Land 
Grant  Act  of  July  2,  1864,  c.  217,  18  Stat 
365,  patent  to  the  Northern  Pacific  passes 
the  legal  title  freed  from  the  contingency  of 
future  discovery  of  minerals  In  the  land  con- 
veyed ;  and  (7)  that  a  patent  Issued  for  land 
not  open  to  entry  under  the  act  by  virtue 
of  which  It  issued,  is  absolutely  void. 

The  grant  extending  aid  to  the  Northern 
Pacific  conveyed  certain  odd-numbered  sec* 
tions,  nonmlneral  In  character,  which  were 
not  reserved,  sold,  or  otherwise  appropriat- 
ed, and  which  were  free  from  pre-emption 
or  other  claim  or  right  at  the  date  tbe  line 
was  definitely  located.  It  Is  the  contention 
of  appellant  that  by  reason  of  the  mineral 
character  of  lots  1  and  2  they  were  never 
subject  to  the  grant,  and  that  in  issuing  pat- 
ent for  them  the  ofllcers  of  the  land  depart- 
ment misapplied  the  law  to  existing  facts, 
and  that  plaintiff  is  entitled  to  relief.  It  Is 
not  contended  that  any  fraud  or  Imposition 
was  practiced  or  that  the  land  was  occupied 
at  tbe  time  the  Hue  of  road  was  definitely 
located,  or  that  tbe  land  In  dispute  bad  been 
sold  or  otherwise  appropriated,  or  that  It 
was  reserved,  unless  by  the  mineral  reser- 
vation in  the  grant  itself.  Our  Investigation 
Is  narrowed  to  the  Inquiry:  Does  this  com- 
plaint disclose  that  at  the  date  patent  is- 
sued to  the  Northern  Padfle  these  lots  were 
not  subject  to  the  grant  by  reason  of  their 
mineral  character? 

For  80  years  succeeding  the  date  of  the 
grant  there  was  no  provision  made  for  as- 
certaining the  mineral  or  nonmlneral  char- 
acter of  any  tract  within  the  limits  of  tbe 
grant,  except  by  contest  In  the  particular 
case  between  the  railway  company  and  a 
mineral  claimant,  and  until  the  contest  was 
finally  determined  and  patent  Issued  It  was 
on  open,  controvertible  question  whether  the 


particular  land  was  nonmlneral  and  subject 
to  the  grant  or  mineral  and  excited  fmn 
the  grant  The  act  of  CSongreas  approved 
February  26,  1896,  provided  for  a  dasslfl- 
catlon  of  all  lands  within  the  grant  in  tbe 
Bozeman,  Helena,  Hissoida,  and  Ooeor  d'A.- 
lene  land  districts,  by  a  commission  oonslst- 
ing  of  three  membera  tor  each  of  tbese  land 
districts.  28  Stat  at  Large,  683.  Tbe  act 
directed  that  the  lands  should  be  examined 
and  then  classified  as  mineral  or  nonmineraL 
Monthly  each  commission  was  required  to 
file  witb  the  local  land  t^ce  Its  report  in 
duplicate  showing  distinctly  all  lands  claasi- 
fled  as  mineral  and  those  classified  as  non- 
mineraL The  register  of  tbe  land  office  was 
required  to  publish  notice  of  the  classifica- 
tion, and  any  one  deeming  himself  aggrieved 
might  file  his  protest  against  tbe  acceptance 
of  the  classification  and  secure  a  hearing, 
in  the  nature  of  a  contest,  witb  the  right  of 
review  on  appeal  to  the  General  Land  Office 
and  tbe  Secretary  of  the  Interior.  Section 
6  of  the  act  provided  that,  as  to  the  lands 
against  the  classification  of  which  no  pro- 
test was  ffled,  tbe  classification,  when  ap- 
proved by  the  Secretary  of  the  Interior, 
should  be  final  except  for  fraud.  In  case 
protest  was  filed,  tbe  final  ruling  of  the  land 
department  after  hearing,  should  determine 
tbe  proper  classification,  and  whenever  any 
classification  became  final,  the  records  of 
the  general  and  local  land  offices  were  to  be 
made  to  conform  to  such  classification.  Four 
years  were  allowed  for  the  work,  and  the 
Immediate  effect  of  the  act  was  to  suspend 
the  Issuance  of  patents  to  the  railway  com- 
pany for  lands  situated  In  tbese  land  dis- 
tricts, until  the  dasstflcatioiiL  was  made  and 
became  final. 

I^e  act  contemplated  a  thorough  examina- 
tion and  exploration  of  tbe  lands  to  be 
classified.  It  commanded  the  commissioners 
to  take  into  consideration  tbe  geological  for- 
mation of  adjacent  lands,  tbe  presence  or 
absence  of  mineral  discoveries,  and  the  rea- 
sonable probfiblllties  that  tbe  lands  to  be 
classified  contained  valuable  mineral  deposits 
because  of  their  formation,  location,  or  gen- 
eral character.  It  was  only  after  such  ex- 
amination as  thus  contemplated  that  a  dassi- 
fication  was  authorized  to  be  made.  The 
proceeding  was  not  ex  parte.  The  United 
States  and  the  Northern  Pacific  were  the 
parties  to  tbe  original  grant,  and  tbe  act  of 
February  26,  1895.  was  but  supplementary  to 
the  granting  act  The  government  owning  the 
land  could  dispose  of  It  upon  such  terms  as 
it  saw  fit,  and,  having  granted  certain  lands, 
it  reserved  to  Itself  the  right  to  determine 
in  Its  own  way  Just  what  lands  fell  within 
the  description  of  those  conveyed.  Each  of 
tbese  commijsslons  was  an  agency  of  tbe 
government  through  which  It  determined 
for  itself  Just  which  legal  BubdlvlsicHia  of 
these  odd-numbered  sections  were  nonmlner- 
al In  character  and  subject  to  the  grant,  and 
which  ones  were  mineral  in  character  and 
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excepted  from  the  grant  It  waa  free  to  fix 
any  time  it  chose  ss  the  limit  beyraid  whldci 
the  coDtroTersy  over  the  mineral  or  nonminer- 
al  character  of  these  lands  might  not  be  wag- 
ed, and  it  choae  to  make  the  classiflcation 
when  finally  approved,  oondnsiTe  except  in 
case  of  fraud. 

Prior  to  1S95,  whenever  the  railway  com- 
pany applied  for  patent  to  lands  by  virtue  of 
the  grant,  the  land  department  was  called 
upon  to  determine  in  the  particular  case 
whether  the  lands  sought  were  nomnlneral  in 
character,  and,  having  made  a  sufficient  In- 
vestigation its  determination  that  the  lands 
sought  were  nonmineral,  became  unassailable 
in  all  collateral  proceedings  except  for 
fraud.  But,  instead  of  pursuing  this  policy 
of  trying  by  piecemeal  the  question  of  the 
mineral  or  nonmineral  character  of  these 
lands,  the  govemment  provided  in  the  act  of 
February  26,  1895,  for  one  proceeding  which 
shoold  continue  until  the  mineral  or  nonmin- 
eral character  of  every  legal  subdivision  was 
determined ;  the  entire  proceeding  resulting 
in  a  Judgment  of  the  land  department  that 
the  lands  classified  as  nomnlneral  were  such 
in  fact  To  that  proceeding  the  government 
and  the  railway  company  were  made  par- 
ties, but  no  one  was  foreclosed  of  any  right 
Every  person,  corporation,  or  company  feel- 
ing aggrieved  ntlght  intervene  and  have  bis 
interests,  If  any,  protected.  The  mineral 
land  commission  waa  constltnted  a  part  of 
the  land  department  and  all  proceedings  for 
tbe  examination  and  classiacatlon  of  these 
lands  were  had  and  done  by  that  depart- 
mmt  The  proceedings  were  in  the  nature  of 
a  contest  in  which  all  lands  within  the  odd- 
numbered  sectlonB  of  the  grant  in  these  four 
land  districts  was  the  aahject-matter  In  dis- 
pute. If  no  third  party  intervened,  the  govern- 
ment and  the  railway  company  were  the  par- 
ties to  the  contest  If  there  was  intervention, 
a  special  hearing  was  ordered  for  the  deter- 
mlnatioD  of  the  third  party  claim,  but  in  ei- 
ther event  the  proceeding  culminated  in  a 
classification  of  the  land  which  had  the  ^Kect 
ot  a  Judgment  of  a  special  tribunal  that  the 
land  was  mineral  or  wmmlneral,  according 
as  the  evidence  established  the  fact  and  the 
onestion  of  fact  thus  found  and  established 
was  not  thereafter  open  to  further  litiga- 
tion in  any  collateral  procttding  except  for 
fraud,  even  tbongh  anbaequent  development 
m^bt  dladoae  that  some  of  the  lands  bad 
been  erroneously  dasslfled.  Under  the  ex- 
press terms  of  sectlmi  6  of  the  act  of  1895, 
thwe  cannot  be  given  any  different  effect  to 
this  blanket  Judgment  than  attached  to  the 
determination  of  the  land  department  In  a 
particular  contest  between  the  railway  com- 
pany and  an  adverse  claimant  under  the 
laws  in  force  prior  to  1895. 

[1]  In  Borden  t.  Northern  Pac.  R.  Co.,  154 
U.  S.  288,  14  Sup.  Ct  1030,  38  L.  Bd.  992,  de- 
cided prior  to  the  enactment  of  the  statute 
of  February  26.  1895.  it  was  held  that  the 


iaaoanoe  of  patent  to  the  Northern  Pacific  for 
a  particular  tract  of  land  under  the  Land 
Grant  Act  was  a  determinad<»i  by  the  land 
department  that  the  land  was  nonmineral  in 
<diaracter,  and  In  the  absence  of  fraud  such 
determination  was  coDcluslve  upon  the 
courts,  without  reference  to  the  fact  that 
mineral  deposits  might  thereafter  be  discov- 
ered in  the  land.  In  other  words,  the  patent 
set  at  rest  for  all  time  the  question  of  the 
mineral  or  nonmineral  character  of  the  land. 
In  our  opinion,  the  classification  under  the 
act  of  18M  had  the  same  legal  effect.  Tbe 
classification  having  been  completed,  the  of- 
ficers of  the  land  department  were  not  au- 
thorized or  permitted  thereafter  to  examine 
into  the  character  of  land  tor  which  patent 
was  applied,  but  by  reference  to  their  rec- 
ords they  determined  from  the  classification 
made  whether  the  particular  land  was  min- 
eral or  nonmineral  In  character. 

[2]  If  lots  1  and  2  outside  the  limits  of  the 
Homestake  dalm  were  classified  as  nonmin- 
eral, and  no  protest  was  filed,  or  if  protest 
was  filed  and,  after  hearing,  was  overruled, 
such  classification,  In  the  absence  of  fraud, 
became  final,  and  settled  for  all  time  that 
the  land  was  in  fact  nonmineral  In  charac- 
ter. Under  these  circumstances,  what  con- 
sequences necessarily  flow  from  the  allega- 
tion in  plaintlfr'8  complaint  that  patent  was 
issued  to  the  Northern  Padflc  for  the  lands 
covered  by  the  mineral  locadon  in  lots  1 
and  27 

Section  7  of  the  act  of  February  28, 1886, 
provided: 

"That  no  patent  or  other  evidence  of  title 
Bball  be  Issued  or  delivered  to  said  Northern  Pa- 
cific Railroad  Company  for  any  land  In  said 
land  districts  until  such  land  mall  have  beat 
examined  and  classified  as  nouaineral,  as  pro- 
vided for  in  this  act,  and  such  patent  or  other 
evidence  of  title  shall  only  issue  then  to  such 
iind,  if  any,  in  said  land  districts  as  said  com- 
pany may  be,  by  lai^  and  compliance  therewith 
and  by  the  said  daaiificatioD,  entitled  to,"  etc 
28  Stat  68ft. 

It  is  the  contentl(m  of  respondents  that  the 
allegation  that  patent  Issued  carries  with  It 
the  necessary  inference  that  the  lands  were 
examined  by  the  mineral  land  commissioners 
for  this  district;  that  th^  .were  then  classi- 
fied as  nonmineral;  that  the  proper  reports 
were  filed,  the  required  noUce  given;  that 
either  no  inotest  was  presented,  or,  if  protest 
was  presented.  It  waa,  after  contest  beard, 
overrnled;  that  the  daaalflcation  became 
fiiul;  and  that  the  plats  and  records  had 
been  made  to  disclose  the  facta  Itmg  befw-o 
these  mining  claims  woe  located  or  patent 
issued  to  the  railway  company.  Tho  baahi 
of  this  insistence  la  to  be  found  In  the  lan- 
9uage  of  sectlfni  7  above  and  In  the  decisions 
of  the  Supreme  Oonrt  of  the  United  States. 

In  St  Louis  SmeltlDg  &  Refining  Oa  v. 
Kemp.  104  U.  B.  636,  26  L.  Ed.  S76.  it  Is  said: 

"The  execution  and  record  of  the  patent  are 
the  final  acts  of  the  officers  of  the  governmeDt 
for  the  traosfer  of  itB  title,  and  as  they  can  be 
lawfully  performed  <Hily  after  certain  steps  bare 
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been  takeo,  that  iiutrnineiit,  dnlj  dgned.  coun- 
tersigned, and  wal«d,  not  marmy  operates  to 

SasB  the  title,  but  is  in  the  nature  of  an  official 
eclaration  by  that  branch  of  the  gOTernment  to 
which  the  alienation  of  the  public  lands,  under 
the  law.  Is  intrusted,  that  all  the  requirements 
preUminarr  to  its  issue  have  been  complied 
with.  The  presumptions  thus  attending  it  are 
not  open  to  rebuttal  in  an  action  at  law.  It  is 
this  unaasailable  character  wbidi  gives  to  It  Its 
chief,  indeed,  its  only,  Talue.  as  a  means  of 
quieting  its  possessor  in  the  enjoyment  of  the 
lands  it  embraces,'" 

If  we  indulge  the  presumption  declared  by 
the  Supreme  Court  that  the  Issuance  of  pat- 
nat  Is  In  the  nature  of  a  Judldal  determina- 
tion, that  erery  fact  has  been  found  which  Is 
n^oessary  to  entitle  the  patentee  to  the  lexal 
title  to  the  landt  the  conclusion  appears  in- 
evltalile  that  the  allegation  In  this  complaint 
that  patent  Issued  tx>  the  Northern  Pacific  is 
tantamount  to  an  allegation  that  the  land  In 
cootroyeny  was  duly  classified  as  nonmlu- 
exal,  and  the  danlficatlon  aroroved  before 
the  mineral  dalnis  were  located;  and  since 
the  detennliutlQn  of  Uie  mineral  or  nwunln- 
eral  diaracter  of  the  land  inresented  a  ques- 
tion of  fiict  for  dedslmi  by  the  land  depart* 
mextt.  Its  Judgment  thereon  la  condusiTe  upon 
Uie  courts  In  the  absence  of  fraud. 

Of  course,  If  the  mineral  or  nonmineral 
<^racter  of  this  land  was  open  to  investiga- 
tion notwithstanding  Its  claaslflcatlon,  then 
the  auction  in  the  complaint  that  it  was 
and  iB  miueral  land  is  sofflclent  to  show  that 
the  land  departmait  wau  without  jurisdiction 
to  couTey  it  to  the  railway  company;  but, 
as  we  have  observed  before.  If  the  dasslflca- 
tlon  did  not  finally  determine  the  character 
of  this  land,  the  utmost  that  can  be  said  of 
it  is  that  It  was  an  idle  ceremony,  and  the 
act  of  February  26,  1S95,  was  a  meaningless 
piece  of  legislation. 

[3]  Couusd  for  appellant  refers  to  the  pro- 
vision In  section  8  of  tt^  act  of  1895  under 
wMcb  the  patent  to  the  Homestake  claim 
raised  a  presumption  that  lots  1  and  2  were 
mineral;  but  this  provision  Is  only  one  of 
numerous  rules  of  evidence  provided  for  tho 
guidance  of  the  mineral  land  commlfltdoners. 
The  tact  that  they  found  a  patented  mining 
claim  upon  portions  of  these  lots  only  called 
upon  than  to  begin  th^  investigation  of  the 
diaracter  of  the  remaining  portions,  indulg- 
ing a  presumption  that  their  investlgBtlon 
would  disclose  mineral  d^Kwits  sufficiently 
valuable  to  Justlfy^  exploitation.  If,  however, 
thdr  examination  convinced  them  that  the 
remaining  portions  were  nonminmil,  tbe 
prima  fode  case  was  overcome  at  once,  ami 
their  duty  to  dassl^  them  as  nonmineral 
attacSied. 

ifte  cases  relied  uxkhi  by  aivellant  an- 
nounce the  general  rules  whldt  obtained  prior 
to  the  act  of  1895  and  subsequent  to  that  date 
wU3i  respect  to  lands  In  districts  other  than 
those  moutimed  above;  but  th^  are  not  In 
point  here,  because  In  noue  of  them  had  there 


been  an  adjudication  as  to  the  character  of 
the  land  prior  to  application  for  patent,  sndt 
be;  was  afforded  by  the  claBsiflcatlon  made  In 
this  Instance. 

We  &Aopt  the  theory  that  the  all^atton  In 
&e  complaint  tb&t  patent  Issued  to  the 
Northern  Pacific  in  1907  necessarily  implies 
that  the  land  wa»  dattslfled  as  nonmineral, 
and  is  such  in  fbct  tor  all  purposes  of  this 
case.  Under  this  view  plalntUf  pleads  him- 
self out  of  court. 

The  judgment  is  affirmed. 

BRANTLT,  a  X,  and  SANNER.  con- 
cur. 


OLD  KEEtmJCKT  DISTILIiBRT  T.  BTROM- 
BERG-MUIXINS  Oa 
(No.  8882.) 

(Supreme  Court  of  Montana.    Dec  21,  1917.) 

1.  Tbial  «=»141  —  Questions  tob  Comtr  — 
Undisputed  Bvidsnok. 

Where  the  evidence  is  undisputed  and  fur- 
nishes the  basis  for  but  one  reasonable  conclu- 
sion, the  ouIt  question  is  one  of  law  tot  court* 
and  it  ma'y  direct  a  verdict. 

2.  Bales  ^»201(4>— Dxlitbbt  to  QunDOt— 
Tnxx. 

Where  one  at  D.  ordered  goods  at  a  certain 
price  delivered,  and  they  were  shipped,  without 
knowledge  or  cousrat  of  the  purcfaasn-.  In  a 
pool  car  to  B.,  to  be  forwarded  by  the  consignee, 
the  title  did  not  pass  to  the  purchaser,  and 
where  the  consignee  held  them  as  a  creditor  of 
the  purchaser,  toe  seller  could  recover  tliem. 
8.  Replevin  «=s>11<4)— Dbuand— Fobh. 

In  claim  and  dumry  oral  demand  Is  rafi- 
cioit  before  suit 

4.  Bbfuvxh  «s»llGn— DracASD— TsninB  — 

Definse  on  thb  Mebits. 
In  claim  and  delivery,  where  defendant's 
defense  la  that  plaintiff  Is  not  entitled  to  goods, 
but  that  the  tiue  is  in  another,  a  debtor  of  de< 
feadan^  neither  a  demand  for  the  goods  nor 
tender  of  money  expended  by  defendant  is  nec- 
essary. 

5.  Tendbb  4=916(2)— Necesbitt  or  MAmNO. 

Where  it  is  plain  that  a  tender  would  not  be 
accepted,  it  is  unnecessary  to  make  it;  the  law 
not  requiring  useless  things. 

Appeal  from  District  Court,  SUror  Bow 
County;  J.  B.  McClenian,  Judge. 

Action  by  the  Old  Keutudiy  DistUlery,  a 
corporation,  against  the  Str<Haberg-MuUlns 
Company,  a  corporation.  Judgment  for  plain- 
tat,  and  defendant  appeals.  Afllrmed. 

Earle  N.  Gensbwger,  of  Batte,  for  appe- 
lant Blnnard  ft  Rodger  and  J.  A.  Poore,  all 
of  Butte,  far  reoMmdaat 

BBAITCLY,  C.  J.  Action  In  dalm  and  dft- 
llvez7  brought  by  plaintiff  to  recover  pos- 
seislcm  of  five  barrels  of  whisky  of  the  Al- 
leged value  of  94A6.11.  At  the  ckom  of  tbe 
evidence  the  district  conrt  directed  a  ver^ 
^ct  fbr  the  iilalntlff.  From  the  Judgmoit 
entered  thereon  and  tnm  an  wder  denying 
It  a  new  trlsl,  tJie  defendant  ha^  appealed. 
The  controversy  arose  oat  of  tbe  following 
facts: 
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The  plalntiers  place  of  btwtnem  la  at 
Louisville,  Ky.  On  January  11.  1918,  David 
Grant,  who  was  then  conducting  busineas  as 
a  Baloonkeeper  at  Dillon,  Mont,  ordered  from 
tlie  plaintiff,  to  be  shipped  to  him  at  Dillon, 
five  barrels  of  Kentucky  Dew  whisky  on  or 
before  March  1,  1913.  The  order  was  ami, 
being  made  through  M.  J.  Oreen,  a  traveling 
ealesmap  of  the  plaintiff,  who  was  at  Dillon 
at  the  time.  Green  made  a  memorandum 
i^n  an  ordo*  blank  such  as  was  generally 
used  by  him  for  taking  orders  for  liquors, 
specifying  the  quality,  age,  etc,  of  the  whis- 
ky desired  by  Grant,  the  price  per  gallon, 
and  terms  of  payment  Hie  price  made  to 
Grant  was  12.69  per  gallon  at  Dillon,  includ- 
ing the  federal  revenue  tax  and  freight; 
Green  agreeing  that,  If  Grant  should,  upon 
receipt  of  the  whisky  at  Dillon,  be  obliged 
to  pay  a  greater  amount  of  freight  than  that 
which  was  added  to  the  selling  price  per  gal- 
lon at  LoulSTlUe  (|2.36,  including  the  rev- 
enue tax),  he  would  make  up  the  difference. 
Grant  agreed  to  pay  the  federal  revenue  tax 
of  11.10  per  gallon  In  casb  at  the  date  of 
shipment  The  plaintiff  was  to  draw  on  him 
for  that  amount  The  balance  of  the  pur- 
chaw  price  was  to  be  paid  within  4  months, 
or,  at  Grant's  option,  within  SO  days  at  a 
discount  of  4  per  cent  Green  left  with 
Grant  a  memorandum  containing  a  detailed 
statement  of  the  itons  going  to  make  up  the 
agreed  price.  In  a  letter  of  that  date  to 
plaintiff  inclosing  the  order  blank,  .Green  re- 
quested plaintiff,  If  possible,  to  arrange  to 
have  the  shipment  Included  In  "a  pool  car 
to  Butte^"  Upon  receipt  of  Green's  letter 
the  plaintiff  approved  the  order,  and  a  note 
was  made  upon  the  .order  blank  of  Green's 
request  Grant  did  not  know  that  auCh  an 
arrangement  was  Intended  or  was  made  un- 
til be  was  notified  of  the  receipt  of  the  whis- 
ky the  defendant  in  Butte.  The  meaning 
of  the  exiveeslMi  "pool  cai^  was  explained 
by  plaintiff's  witnesses  as  follows:  In  ordw 
to  reduce  the  charge  fbr  freight,  by  secuiinK 
carload  rates,  which  are  less  tlian  the  rates 
upon  smaller  Shipments,  two  or  more  libip- 
pers  from  the  same  point  to  the  same  or 
different  purdiasers  residing  at  a  distant 
point  by  mutual  consent  pool  or  consolidate 
their  separate  shipments  in  order  to  make  a 
full  carload,  each  identifying  the  packages 
making  np  his  shipment  appr<^rlate  tags 
or  marks.  It  the  shipments  are  Intended  for 
different  purchasers  residing  at  the  same  or 
nearby  points,  consignment  of  the  car  is 
made  in  the  name  of  one  of  the  shippers  to 
one  of  the  purchasers  who,  In  accordance 
with  a  previous  agreement  with  the  several 
sblppers,  distributes  the  different  shipments 
to  the  req>ective  purchasers  entitled  to  them, 
collecting  from  each  his  propwtlonate  share 
of  the  freight.  Upon  Inquiry  [^IntlfC'e  traf- 
fic manager  ascertained  that  the  Kentucky 
Dlstlll«-ies  ft  Warehouse  Company  was  con- 
solidating a  car  foi  the  defendant  at  Bnttft 


He  thereupon  requested  this  company  to  ob- 
tain from  defendant  its  consent  to  allow  the 
Grant  shipment  to  be  included  In  this  car. 
On  January  20th  this  company  wrote  to  de- 
fendant asking  its  permission  to  include  a 
tOillHneut  of  ten  barrels  from  Grabfelder  & 
Co.,  also  of  LouiavUle,  to  the  GapUce  Com- 
mercial Company  at  Butte,  and  of  the  five 
barrels  from  the  plaintiff  to  Grant  at  IMl- 
lon.  On  January  27th  It  replied  as  follows: 
"On  the  24th  we  telegraphed  yon  to  rontfl  tlie 
car  of  whisky  ordered  via  Burlington.  North- 
ern Pacific  at  Bt  Paul.  It  will  be  satisfactory 
to  US  if  you  include  the  two  shipmenta  specified 
in  yooFB  of  the  20th.  Later  we  are  in  receipt 
of  yours  of  the  24th  and  trust  yon  will  get  the 
car  ofC  promptly  acccvdiug  to  inatructioDB." 

The  ear  reached  Butte  inrlor  to  February 
nth  consigned  to  the  defendant;  the  plain- 
tiff having  In  the  meantime  notified  defendant 
that  it  contained  the  Grant  ahi^nent  On 
February  18tfa  defendant  wrote  to  plaintiff 
as  follows: 

"We  are  in  receipt  of  yours  of  the  16th  in 
reference  to  five  (S)  barrels  of  whisky,  for  Dan 
Grant,  sent  In  a  car  consigned  to  us  by  Ken- 
tucky Distilleries  &  Warehouse  Co.  Ton  are 
mistaken  when  yon  state  that  this  was  a  pool 
car,  as  it  was  made  up  by  us  and  was  oonsinied 
and  delivered  direct  to  os.  The  five  (H)  bar- 
rels were  placed  in  the  car  by  the  K.  D.  &  W. 
Co.  without  solicitation  on  our  part,  and  when 
they  were  received  we  decided  to  hold  them 
awaiting  a  aatisfaotory  answer  from  Mr.  Grant 
in  regard  to  a  Just  account  which  we  have  car- 
ried against  him  for  years.  We  inclose  you 
herewith  a  copy  of  the  letter  which  we  wrote 
him  on  receipt  of  the  shipment,  and  we  think 
the  matter  can  bs  safsty  left  for  him  and  m  to 
settle  between  ourselves.  As  you  can  see  from 
the  inclosed  Copy,  we  are  not  unreasonable  in 
either  oar  jMtdtlon  or  our  request" 

It  also  wrote  Grant  that  his  shipment  had 
been  recetred,  and  Uiat  It  was  being  held 
pending  his  payment  of  a  debt  alleged  to  be 
due  from  him  to  defendant  On  the  same 
date  Grant  wrote  to  plaintiff: 

"I  have  received  notice  from  the  Stromberg- 
Mullins  Co.  that  they  have  received  five  bar- 
rels of  whisky  from  you  marked  to  me,  but  that 
they  are  holding  the  same,  claiming  that  I  owe 
them  sod  that  they  will  hold  the  same  until 
tbtUr  account  Is  settled.  They  have  no  legal 
claim  against  me  and  I  look  to  you  for  the  whis- 
ky I  ordered,  and  if  delivery  cannot  be  had  kind- 
ly return  to  me  the  money.  The  whisky  waa 
to  be  delivered  at  Dillon  and  I  am  not  doing 
business  with  the  Stromberg-Mullins  Co.  of 
Butte." 

On  March  llth,  he  telegraphed: 

'*Wfaen  are  yon  going  to  deliver  my  5  bbl. 
whisky?  Answer." 

To  this,  plaintiff  replied: 

"We  have  filed  suit  to  secure  Immediate  pos- 
session of  our  whisky." 

And  on  March  30th  Grant  wrote  to  plain- 
tiff: 

"I  am  on  my  last  bbl.  of  K.  D.  Do  you  think 
I  will  get  my  5  bbl.  within  a  short  time?  If 
not  I  will  have  to  order  elsewhere.  Please  let 
me  hear  from  you  by  return  mail." 

Upon  the  shipment  of  the  whisky  the  plain- 
tiff drew  uiJon  Grant  for  the  amount  of  the 
federal  tax,  $197.69.  This  Grant  paid.  Prior 
to  the  date  of  the  purchase  of  the  whisky  In 
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controversy  Grant  had  made  other  purchases 
from  the  plaintiff,  but  none  of  them  had  been 
shipped  In  a  pool  car,  and  all  of  them  had 
been  consigned  directly  to  him  at  Dillon. 

Counsel  for  defendant  have  made  several 
assignments  of  error  in  their  brief,  but  It 
will  not  be  necessary  to  notice  them  in  detail. 
The  aubstantive  question  raised  and  sub- 
mitted U  whether  the  court  emd  In  dixecdnc 
a  verdict  for  the  plaintiff. 

[1]  Hie  rule  la  well  eatabUabed  by  the  de- 
cfadoRS  of  this  court  that  wbm,  in  a  case  be- 
ing tried  to  a  jury,  the  evidence  is  undisput- 
ed and  furnlaheft  the  basis  for  but  one  reason- 
able conclu^on,  the  only  question  for  deter- 
mination is  one  of  law,  and  that  the  court 
may  direct  the  Jury  to  render  a  verdict  In  fa- 
vor of  the  party  entitled  to  it  Consolidated, 
etc.,  inn.  Co.  V.  Stmthers,  41  Mont.  666,  111 
Pac.  162 ;  Milwaukee  Land  Ca  v.  Ruesink,  50 
Mont  489,  148  Pac.  396. 

[2]  As  to  the  facts  set  out  In  the  foregoing 
statement  there  la  no  material  controversy. 
Neither  Is  there  any  controversy  that  the 
plaintiff  made  verbal  demand  upon  the  de- 
fendant for  delivery  of  the  whisky  and  ten- 
dered to  it  the  freight  from  Looisville  to 
Butte  at  the  carload  rate.  There  is  some  con- 
flict in  the  statements  of  the  witnesses,  how- 
ever, as  to  whether  the  tender  was  made  Im- 
mediately before  or  immediately  after  the 
action  was  commenced.  As  will  be  point- 
ed out  later,  in  view  of  the  position  assumed 
by  the  defendant  as  to  Its  rights  In  the 
premises,  it  Is  immaterial  whether  demand 
and  tender  were  made  at  all.  The  determin- 
ing question  to  be  decided  la:  Is  whom  was 
the  title  to  the  whisky  vested  when  the  ac- 
tion was  commenced?  Counsel  tor  defend- 
ant assuming  that  by  delivery  to  the  car- 
rier at  Ijoniaville  through  the  Kentucky  Dis- 
tilleries &  Warehouse  Company  for  shipment 
to  Grant  plaintiff  fully  performed  Ita  obliga- 
tion under  the  contract  they  Insist  that  the 
title  at  once  vested  in  Grant  <uid  hence  that 
plaintiff  cannot  maintain  this  action.  To  sua- 
tabi  their  position  they  Invoke  the  rule  that 
the  delivery  of  goods  by  a  seller  to  a  carrier 
for  shipment  to  the  purchaser,  in  the  absence 
of  circumstances  Indicating  a  contrary  In- 
tention, Is  sufficient  evidence  of  delivery  to 
vest  title  in  the  purchaser.  They  say  that 
under  this  rule  the  carrier  becomes  the  agent 
of  the  purchaser  to  accept  delivery  for  him, 
and  that  by  delivery  to  the  carrier  the  seller 
relinquishes  all  control  over  the  shipment  to 
the  purchaser.  The  rule  la  elementary. 
Mette  &  Kanne  Distilling  Co.  v.  Lowrey,  39 
Mout.  124,  101  Pac.  966;  WlUman  Mercantile 
Co.  V.  Fussy,  15  Mont  611,  39  Pac.  738,  48 
Am.  St  Rep.  698;  1  Mechem  on  Sales,  1  789. 
In  his  work  on  Sales,  Mr.  Mecdiem,  in  section 
739,  says: 

"The  effect  of  the  delivery  to  the  carrier  un- 
der proper  circomBtancea  ia  that  not  only  to 
transfer  the  title,  but  also  to  fix  ordinarilr  the 
time  and  place  at  which  the  title  passes.  With 
the  title  go  the  risk  and  liability,  and  the  seller 
may  recover  the  price  though  the  goods  never 


arrived,  vr,  wittiont  Us  fault,  are  Injured  on 

the  way." 

The  rule  thus  stated  U  reoogniied  by  the 
courts  generally.  If,  however,  the  seller 
deviates  from  the  contract  in  a  substantial 
particular,  as,  for  Illustration,  by  delivering 
goods  other  than  those  ordered  (Mette  & 
Kanne  X>latlUlng  Go.  v.  Ix)wrey,  supra),  or 
by  directing  them  to  a  point  at  which  the 
pnrdiaser  does  not  receive  goods  (American 
Standard  Jewelry  Co.  v.  Wltherington,  81 
Ark.  184,  98  S.  W.  696).  or  whm  they  are 
purchased  for  delivery  at  a  point  named,  by 
falling  to  deliver  them  at  that  p<dnt  (Heert 
V.  Bldenoor-Raymond  Grocery  Co.,  48  CJolo. 
42,  108  Pac.  968,  180  Am.  St  Rep.  259).  or 
by  delivery  to  a  carrier  other  than  the  one 
selected  by  the  purchaser  (WoodUne  CMl- 
dren'a  Clothing  Co.  t.  Goldnamer,  134  Ky. 
688,  121  S.  W.  444,  20  Ann.  Cas.  1020).  or 
when  the  purchaser  has  directed  them  to  be 
cqpsigned  to  a  particular  person,  by  con- 
signing them  to  some  other  person  (Wood- 
ruff V.  Noyea,  16  Ck»nn.  836),  in  none  of 
these  cases  la  delivery  to  the  carrier  de* 
livery  to  the  purchaser  so  aa  to  vest  title 
in  him,  nnlesa,  being  informed  nt  the  devi- 
ation, the  purchaser  assents  to  It.  The  only 
Inference  permissible  from  the  undisputed 
facta  ia  that  Grant  purchased  the  whisky 
for  consignment  to  himself  at  Dillon  in  the 
usual  way.  The  contract  was  allent  as  to 
how  the  consignment  should  be  mad& 
Plaintiff  was  free  to  select  the  carrier  to 
which  it  made  delivery;  but  it  was  bound 
by  its  promise  Implied  by  the  circumstances 
to  make  the  consignment  to  Grant  at  Dillon. 
Instead  of  doing  this,  it  chose  the  pool  car 
arrangement,  and  made  the  consignment  to 
the  defendant  to  be  by  It  reconaigned  to 
Grant  This  was  evidently  for  ita  own  ben- 
efit, viz.  to  gain  the  advantage  of  the  lower 
rate  of  freight  in  order  to  make  good  Its 
guaranty  to  Grant  that  the  price  to  him  at 
Dillon  should  not  exceed  $2.59  per  gallon. 
Grant  was  therefore  not  vested  with  the  ti- 
tle, and  was  clearly  within  his  rights  In 
refusing  to  recognize  defendant  as  his  agent 
for  any  purpose,  though,  as  shown  by  its 
letter  of  February  ISth  to  plaintiff  aduiowl- 
edging  receipt  of  shipment  and  its  notice  to 
Grant,  defendant  assumed  to  hold  the  ship- 
ment for  the  latter  pending  a  settlement  oC 
Its  claim  against  him. 

Counsel  contends  that  in  any  evait  It  was 
the  exclusive  province  of  the  Jury  to  deter- 
mine the  ownership  of  the  whisky  under  ap- 
propriate Instructions.  Under  the  uncontro- 
verted  evidence,  this  became  a  question  of 
law  for  the  court 

[S-6]  Counsel  contend  also  that  the  court 
erred  In  falling  to  submit  to  the  Jury  the 
question  whether  douand  for  possession  was 
made  by  plaintiff  before  the  action  was  com- 
menced, and  whether  a  tender  was  made  of 
the  freight  There  Is  some  conflict  In  the 
testimony  as  to  whether  formal  written  de- 
mand was  made  before  the  action  was  corn- 
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menced:  bat  tbere  la  no  controrersy  that 
verbal  demand  was  made  by  one  of  plaintiff's 
attorneys.  This  was  snfBcient.  Bat,  aside 
from  this,  the  defendant,  assuming  that 
Grant  was  the  owner  of  the  whisky,  claim- 
ed the  right  to  hold  It  for  the  purpose  of 
forcing  Grant  to  adjudicate  a  claim  due  to 
It  At  the  trial  it  asserted  title  In  Grant  In 
order  to  defeat  recovery  by  the  plaintiff ;  in 
other  words,  It  controverted  plaintiff's  title 
on  the  merits.  Under  these  circumstances 
a  demand  was  not  necessary.  Bennett  Bros. 
Co.  v.  Tam,  24  Mont  457,  62  Pac.  780  ;  34 
Cyc.  1410.  Neither,  for  the  same  reason,  was 
tender  necessary.  Mr.  Stromberg,  the  presi- 
dent of  defendant,  testified  in  effect  that 
it  was  the  purpose  to  hold  the  whisky  for 
Grant  in  order  to  enforce  a  settlement  of  de- 
fendant's claim,  notwithstanding  a  demand 
and  tender  had  been  made.  A  tender  would 
therefore  have  been  fatUe.  The  law  does 
not  require  a  useless  thing.  Stanford  v.  Cor- 
am, 26  Mont.  2S5,  67  Paa  lOOS :  Cassldy  t. 
Slemmons  ft  Booth,  41  Mont  426,  109  Pac. 

m 

The  verdict  was  properly  directed.  The 
judgment  and  order  are  t3i«refore  affirmed. 
Affirmed. 

BANNER  and  HOLLOWAT,  JJ^  concnr. 


DE  REMEB  v.  ANDERSON.  (No.  2227.) 
(Snpreow  Oonrt  of  Nevada.  Jan.  14.  IBlS.) 

1.  Laistdlobd  Airs  Tikawt  ^»88{9— Bmszet 
— EpnoT. 

A  rental  receipt  &r  a  period  longer  than 
that  named  in  the  lease  is  only  evidence  of  mon- 
ey paid,  and  does  not  establiui  a  new  conaider- 
ation  necessary  to  a  modification  of  the  lease. 

2.  Lakdu)bd  Ann  Tenant  4»88(3)— Modi- 

nXHO  lAASB— GONSIDKBATION. 

Evidence  that  lessee  worked  the  demised 
premises  from  the  date  of  the  lease,  although 
the  landlord's  horses  were  pastured  on  it  for 
several  weeks  fnna  such  date,  held  not  to  estab- 
lish a  consideration  fOr  an  agreement  extuiding 
the  lease  two  weeks. 

8.  EviDENOS  ^460(4)  —  Lease— Paxol  Evi- 
dence. 

Laud  covered      a  lease  may  be  identified 
by  parol  evidence,  but  such  evidence  cannot  aap- 
ply  an  entire  absence  of  description. 
4.  Refobmation  of  Instbuuentb  4s;»47— Re- 

FOBIUNO  CONTBAOT— FBAUD. 

A  writteoi  contract  in  which  an  (Hniasion 
occurs  through  fraud  or  mistake,  will  not  be  re^ 
formed,  in  order  to  decree  specific  performance. 

6.  EviDBNCK  <t»450(^— DESCBZFnON— "Art 
Pabt." 

A  lease  authorising  the  lessee  to  purchase 
"any  part"  of  certain  premises  heid  too  ind^- 
nite  to  be  aided  by  parol  evidence,  and  to  af- 
ford the  lessee  no  defense  in  a  forcible  entry 
and  detainer  action. 

&  TBNDOB  AWD  PitBOHASSB  <=3>67— DB8CBZP- 

TION— SuFnoiBnoT, 
An  option  contract  must  so  describe  the 
property  that  it  can  be  identified  from  the  in- 
strument itself,  although  parol  evidence  is  ad- 
missible to  show  the  description's  application. 


7.  Appeal  and  Bbbob  «=>1010  (1)— Review— 

FiNDINGR 

A  finding  supported  by  substantial  evidence 
will  not  be  disturbed,  where  no  passion  or  prej- 
udice on  the  trial  court's  part  is  indicated. 

8.  JuBT  «=>28(17)— Waiviko  Riobt  to— Set- 
ting Abide. 

Where  the  right  to  a  Jury  trial  Is  waived  by 
oral  consent  in  open  court,  p-ntered  in  the  min- 
utes pursuant  to  Rev.  Laws,  i  5226.  setting 
aside  such  waiver  rests  In  the  trial  court's  dia- 
cretion. 

9.  Jubt  «s»28(17)— Waivbb  of  Riohi^Sei- 
TiNo  Aside. 

The  trial  court  did  not  abuse  its  discretion 
in  refusing  to  set  aside  a  waiver  of  jury  trial 
made  in  open  court,  where  the  application  waa 
not  made  until  the  triaL 

Coleman.  J.,  dissenting. 

Appeal  from  District  Court,  Wasboe  Coun- 
ty; B.  C.  Stoddard,  Judge. 

Unlawful  detainer  action  by  Mary  De  Rem- 
er  against  Charles  J.  Anderson.  Jodgment 
for  plalntlfi;  and  detendant  appeals.  Af- 
firmed. 

J.  M.  Frame  and  H.  B.  Moore,  botb  of  Re- 
no, for  appellant  A.  A.  Heer,  of  Renot  for 
respondent 

HcCARRAN.  a  J.  This  was  an  aetloa  for 
unlawful  detainer.  It  appears  that  on  the 
14th  day  of  March,  1914,  a  lease  was  enter- 
ed into  between  tbe  appellant  and  respond- 
ent here,  pursuant  to  whlcb  Instrument  ap- 
pellant took  possession  of  che  premises,  a 
part  of  which  is  involved  In  this  controver- 
sy. The  lease  on  the  premises  contained, 
among  other  things,  the  following  provisions: 

"That  the  said  party  of  the  first  part  for  and 
In  consideration  of  the  amount  herein  mentioned 
and  the  terms  and  conditions  hereinafter  stated, 
hereby  leasee  and  lets  to  the  said  party  of  the 
second  part  all  of  her  home  ranch,  the  same  con- 
sisting of  about  60  acres  of  land  and  lying  south 
of  Reno,  in  Washoe  county,  Nevada,  on  the 
Virginia  road  to  the  Corcoran  ditch,  and  ntend- 
Ing  on  the  sooth  fxom  the  Haynes  ranch  north- 
erly to  what  is  known  as  the  South  Side  drain 
diteh.  This  lease  is  to  be  in  force  and  effect 
and  to  extend  for  one  year  from  the  date  here- 
of, or  to  and  including  the  14th  day  of  March, 
1916. 

"It  Is  understood  and  agreed  that  tbia  lease 
is  extended  for  another  four  years  or  from  the 
14th  day  of  March,  1910,  to  and  isclading  the 
14th  day  of  March,  1919,  on  the  south  10 
acres,  more  or  less,  which  said  south  10  acres 
extends  from  the  Haynes  ranch  north  to  the 
irrigating  ditch  uaed  by  Menke.  The  said  party 
of  the  second  part  is  to  pay  for  the  use  of  the 
said  land  herein  leased  for  the  first  year,  or 
until  the  14th  day  of  March,  191S,  the  price  and 
sum  of  $375  in  cash.  Said  $375  is  to  be  paid  as 
follows:  $100  on  or  before  April  10,  ldl4, 
and  $276  on  or  before  the  Ist  day  of  November, 
1914. 

"It  is  understood  and  agreed  by  and  between 
tbe  parties  hereto  tlut  the  said  second  party  Is 
to  pay  for  tbe  use  of  the  south  10  acres  for  the 
term  of  four  years  and  extending  from  March 
14,  1915,  uutil  March  14.  1919.  the  price  and 
sum  of  $150  per  year.  Said  sum  and  amount  is 
to  be  paid  $76  on  or  before  tbe  10th  day  of 
April,  and  $75  on  or  before  the  Hat  day  of 
November,  of  each  and  every  year  during  the 
life  of  said  lease. 

"It  is  understood  and  agreed  by  and  between 
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tt«  parties  hereto  tbat  said  first  party  hereby 
KiTM  and  Krants  to  the  eecond  party  an  option 
or  right  to  parchaae  all  or  any  part  of  the  land 
herein  leased  which  lies  south  of  the  fence  on 
the  aoQth  side  of  the  orchard  mnnlng  due  west 
from  ihe  Virginia  road  to  the  Corcoran  ditch, 
and  extending  sontherly  to  the  Haynes  ranch 
and  containing  20  acres  more  or  less.  This  op- 
tion or  right  to  purchase  is  for  the  term  of 
five  years  from  date  hereof,  or  to  and  including 
the  14th  day  of  March,  1919. 

"It  is  further  understood  that.  If  the  laid 
party  of  the  second  part  does  at  any  time  dur- 
inK  the  lif«  of  this  option  elect  to  exercise  his 
right  of  option  and  to  purchase  the  said  prop- 
erty or  any  part  thereot,  he  moy  do  so  by  pay- 
iiK  therefor  the  price  and  sum  of  $300  per  acre 
cash,  or  such  as  be  elects  to  purchase  daring 
the  life  of  the  option." 

Op  October  29,  1914,  pursuant  to  the  terms 
of  tile  lease,  appellant  visited  the  home  of 
respondent  and  there  paid  the  amount  speci- 
fied in  the  lease  as  the  last  payment,  to  wit, 
$27&  On  that  date  a  receipt  was  given, 
and  this  Instrument,  aa  admitted  In  evidence, 
reads  as  follows: 

"October  29,  1914. 
"ReceiTcd  of  Cbarles  X  Anderson  two  hun- 
dred and  seventy-five  dollars,  in  full  for  rent  on 
De  Remer  ranch  for  one  year  to  the  first  of 
April.  1915. 

Mary  De  Remer." 

It  wlU  be  noted  that  that  which  la  design 
nated  In  the  lease  as  the  aooth  10  acres, 
being  demised  to  the  appellant  by  the  terms 
of  the  lease  for  a  period  of  five  years,  or  nn- 
tU  March  14,  1919,  U  not  Involved  In  this 
CMitroversr. 

Appellant  here  contends  that  Qie  action 
was  prematurely  commenced  In  the  court  be- 
low.  Inasmuch  as  It  was  Instituted  prior 
to  the  let  day  of  ApMl.  191S'  In  this  re- 
speet  appellant  oontmds  that  the  time  with- 
in which  appellant  should  have  posseatiw  of 
the  premises  pursuant  to  the  terms  of  the 
lease  was  eztoided  by  the  mutual  agreement 
ct  the  parties,  and  that  this  is  evidenced 
by  the  receipt  of  October  29,  1914,  contain* 
ing  the  words  "to  the  first  of  April,  1915." 
The  record  as  It  Is  before  us  as  to  all  mat- 
ters of  fact  presents  sharp  conflicts  in  the 
evidence.  Re&pondent  here,  |tn  testlfylng- 
In  the  trial  court,  denied  the  existence  of  the 
receipt  of  October  29th  in  the  form  in  which 
it  waa  presented;  that  la,  containing  the 
words  "to  the  first  of  April,  1915."  She  ad- 
mitted having  signed  the  receipt,  but  con- 
tended that  at  the  time  of  the  placing  of 
her  signature  to  the  instrument  it  terminat- 
ed with  the  words  "one  year." 

[1]  Primarily  It  may  be  said  that  the  re- 
ceipt here  in  question  was  bat  an  evidence 
of  money  paid  by  appellant  and  received  by 
respondent  It  in  do  wise  referred  to  the 
lease  pursuant  to  which  the  money  was  paid, 
nor  did  It  set  up  or  establish  new  or  dif- 
ferent consideration  sufficient  to  validate  a 
new  contract,  or  one  varying  the  terms  of 
the  old.  This  latter  was  a  prime  essential. 
Boblnson  v.  Hyer,  86  Fla.  544,  17  South. 
745.  The  holding  over  by  the  appellant 
from  the  14th  day  of  March.  1916,  to  the 


1st  day  of  April  of  that  year,  conid  only 
be  pursuant  to  a  valid  agreement  or  con- 
tract by  which  the  terms  of  the  old  con- 
tract were  extended. 

[2]  It  la  the  contention  of  appellant  that 
the  retention  of  possession  by  respondent  of 
the  leased  premises  for  a  period  of  time 
after  the  malcing  of  the  lease,  to  wit,  from 
the  14th  day  of  March  to  the  1st  day  of 
April,  1914,  and  the  deprivation  to  appellant 
of  the  possession  of  the  premises  for  that 
period,  constituted  the  consideration  by  tqh- 
aon  of  which  the  lease  was  extended,  as  evi- 
denced by  the  receipt  from  the  14th  day  of 
March  1915.  to  the  iat  day  of  April.  This 
contention  of  appellant,  if  it  were  sapport- 
ed  by  the  evidence,  might  have  some  stabili- 
ty, for  it  Is  a  rule  eminently  recognized  tbat 
a  consideration  emanating  fi'om  some  injury 
or  Inconvenience  to  the  one  party,  or  from 
some  benefit  to  the  other,  Is  a  valuable  con- 
sideration (Conover  v.  StiUwell,  34  N.  J.  Law. 
54;  Story  on  Contracts,  |429;  Par&uis  on 
Contrccts,  431) ;  but  the  element  of  inconven- 
ience or  Injury  to  the  one  party  or  the  con- 
venience to  the  other,  when  the  same  is  con- 
troverted, is  a  matter  of  fact,  to  be  deter- 
mined aa  any  otlier  element  Sndi  may  be 
Inquired  into^  and,  If  the  Inctrnvanlaioe  to 
the  one  or  the  convenience  to  tlie  ottier  Is 
not  supported  by  the  proof,  the  demeiA  of 
consideration  based  upon  such  facta  falls. 
Conover  v.  Btlllwdl,  supra. 

The  evidence  In  this  case  bearing  upon 
the  qnestkut  of  the  inconvoilence  to  appe- 
lant, affected  by  his  failure  to  secure  posses- 
sion of  the  premises  between  the  140i  day 
of  UarOx,  1914,  and  the  let  day  of  April, 
of  that  year.  Is,  to  say  the  least,  unsati» 
factory.  It  was  testified  1^  the  respondsnt 
and  1^  the  witness  Brewbu;ton  tbat  appel- 
lant had  Immediate  possession  of  flie  prem- 
ises on  and  after  the  14111  day  of  Hardi. 
1914.  In  fact,  the  appellant  himself  testi- 
fies to  Us  having  put  a  man  to  work  on  the 
premises,  and  nothing  is  presented  by  the 
record  which  would  Indicate  that  the  re- 
spondent did  anything  the  nature  of  whidi 
would  be  to  deprive  appellant  from  taking 
possession.  It  Is  claimed  that  during  the 
Interim  between  the  14th  day  of  Mart^  and 
the  '1st  day  of  April,  1914,  certain  horses 
were  pastured  on  the  premises,  and  that  re- 
spondent had  collected  the  pasturage  for  the 
same.  If  this  be  true.  It  constitutes  a  sepa- 
rate matter,  involving  a  right  and  a  remedy 
of  which  appellant  could  have  availed  him- 
self. Everything  being  considered,  we  are 
unable  to  find  wherein  the  action  tor  unlaw- 
ful detainer  was  prematurely  Instituted. 

[3-6l  It  Is  the  contention  of  appellant  that, 
inasmuch  aa  the  lease  pursuant  to  which  he 
obtained  possession  of  the  premises  granted 
him  an  option  or  right  to  purchase  "tXl  or 
any  part  of  the  land  *  *  *  leased  whIcA 
lies  south  of  the  fence  on  the  south  side  of 
the  orchard,"  etc,  and  further  granted  him 
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the  rlgbt  to  exerdse  sudi  oj^tlon  or  right  to 
purchase  at  any  time  within  five  years,  or 
to  and  indndlng  the  14th  day  of  March, 
1919,  and  he  baring  elected  to  purchase  a 
certain  designated  tract:  Included  within  the 
premtses  described  and  containing  621  acres, 
and  having  tendered  tbe  purchase  price 
thereof  pursuant  to  the  terms  of  tbe  lease, 
It  was  error  for  the  trial  court  to  refuse  to 
allow  appellant  to  prove  that  he  was  pot 
Into  possession  of  that  portion  of  the  land 
sued  for.  Further,  it  is  contended  in  this 
reelect  that,  Inasmncb  as  the  Judgment  for 
rental  was  based  upon  an  acreage  including 
this  Cl21  acres  so  selected,  the  Judgment  to 
that  eztoit  was  excraslre,  and  the  rental 
fixed  exorbitant  In  this  respect  respondent 
argues,  and  we  think  correctly,  that,  had  ap- 
pellant In  Tlew  of  the  terms  of  tbe  lease, 
SDught  to  purchase  all  of  the  tract  of  land, 
the  expression  "all  or  any  part,"  as  set 
forth  in  the  lease,  might  have  been  a  suffi- 
cient deserlption;  but,  inasmuch  as  appel- 
lant elected  to  purchase  only  a  fractional 
portion  of  the  tract  of  land,  to  wit,  621 
acres  arbitrarily  selected  by  him,  tbe  lan- 
guage of  the  lease  constituted  no  description 
whatever.  It  is  a  doctrine  well  established 
with  reference  to  the  introdoctiou  of  oral 
evidence  explanatory  of  ambiguities  In  writ- 
ten instruments  of  a  nature  such  as  the  one 
Involved  here  that,  where  there  Is  a  descrlih 
tlon  of  jiome  sort,  which  description  may 
be  made  intelligibly  deflnlte  by  evidence  ali- 
unde, parol  evidence  may  be  introduced  to 
Identify  the  land  or  premises  In  the  contem- 
plation of  the  makers  of  the  instrument 
But  the  rule  Is  universal  that  courts  will 
not,  for  the  purpose  of  decreeing  a  spedflc 
performance,  reform  a  written  contract  in 
a  case  of  omission  through  fraud  or  mis- 
take. It  is  doubtful  or  amMguous  terms 
only  that  may  be  clarified  by  evidence  ali- 
unde. But  the  entire  absence  of  terms  of 
description  or  definition  will  not  be  supplied 
by  parol  evidence^  Crockett  t.  Oreeo,  8  DeL 
Cai.  406. 

Tbe  case  of  Bampfce  Benhler,  203  HI. 
384,  87  M.  B.  798.  afTords  an  Illustration  of 
an  application  of  Qie  rule  which  we  de«n  ap- 
plicable here.  There  the  agreement  between 
ttie  parties  read: 

"Clans  Eggprs  and  Ester  Egperg  herein  agree 
to  deed  to  William  Benhler.  of  Harvey.  Cook 
county.  Illinois,  four  lots,  25  feet  by  ISO  feet 
deep,  m  eitiier  section  8  or  9,  town  36  north, 
range  14  east  of  the  third  principal  meridian, 
in  Cook  caunty,  Illinois,  for  his  assistance  In 
case  of  Mobr  et  al.  v.  Eggers  et  id.,  to  be  Ml  Ihe 
road  north  aide  of  said  laud." 

The  court,  In  reviewing  the  question  of 
*  law  applicable  to  the  admissibility  of  parol 
evid^kce  for  the  purpose  of  establishing  the 
tract  of  land,  said : 

"A  description  of  land  may  be  sufficient  if 
a  surveyor  can  locate  it  with  or  withont  the  aid 
of  extrinsic  evidence,  and  where  a  sufficient  de- 
scription is  given,  parol  evidence  may  be  re- 
sorted to  to  locate  the  premises,  but  where 
thera  Is  no  deecrtptlon,  and  the  uncertainty  is 


I  pat«it  parol  proof  cannot  be  permitted  to  show 
what  was  IntMided." 

Oontinnlng,  the  court  says: 

*^n  this  case  the  lots  agreed  to  be  conveyed 
could  not  be  ascertained  or  identified,  and,  as  a 
matter  of  fact  had  no  existence.  *  *  *  In 
specific  performance  of  a  contract  the  province 
of  tbe  court  is  to  enforce  the  contract'  wmdi  the 
parties  have  made,  and  not  to  make  a  contract 
for  them  and  then  enforos  It" 

In  the  case  of  Reed  v.  Lowe,  8  Utah,  39, 
29  Pac.  740,  the  agreement  pursuant  to  which 
specific  performance  was  sought  to  be  enforc- 
ed read  thus: 

"Also  do  I  sell  to  N.  E.  Ardahl  a  part  of  my 
lot  on  the  bench,  ^ise  6x10  rods  deep,  to  be  tak- 
en either  way  from  my  house,  for  the  sum  of 
$76  per  rod,  or,  if  it  is  taken  6x20  roda.  for  the 
sum  of  |100  per  rod ;  in  either  case  on  the  fol- 
lowing agreement,"  etc 

The  court,  In  passing  upoa  the  matter, 
held.  In  conformity  with  the  general  rule, 
that  a  descrlpticm  is  regarded  as  sufficiently 
definite  and  certain  when  it  contains  a  ref- 
erence from  which  It  can  be  made  certain. 
The  description  there  was  held  to  contain 
no  reference  from  which  definlteness  could  be' 
established.  The  contract  was  held  void  for 
uncertainty.  That  case  Is  an  expression  of 
the  rule  that  parol  evidence  Is  not  admissible 
to  supply  that  which  Is  lacking  In  the  con- 
tract by  reason  oC  wMch  the  Indeflnlteness  r^ 
suited. 

In  the  case  of  Knight  v.  Alexander,  42  Or. 
621,  71  Pa&  657,  the  description  in  the  agree- 
ment was  100  acres  of  land  off  the  west  end 
of  a  certain  tract  of  land  lying  along  Lake 
Lablsh.  There  the  court,  while  reviewing 
many  cases  applicable  to  the  question  here, 
said: 

"Courts  do  not  permit  parol  evidence  to  be 
dven  to  describe  the  property  Intended  to  be 
included  tai  the  contract  and  tlien  apply  snch 
description  to  the  terms  thereof." 

To  the  same  effect  are  the  cases  of  Omaha 
Loan  &  Trust  Co.  v.  Goodman,  62  Neb.  197, 
86  N.  W.  1082,  and  Nlppolt  v.  Kammon,  89 
Minn.  372,  40  N.  W.  266,  and  Wlegert  v. 
Franck,  66  Mich.  200,  22  N.  W.  303." 

Following  the  rule  of  the  admissibility  <^ 
parol  evidence  under  such  circumstances  as 
laid  down  by  courts  and  chancellors  in  so 
many  Instances,  the  trial  court  In  this  In- 
stance ruled  correctly  In  excluding  evidence 
bearing  upon  the  selection  of  a  6^1-acre 
tract  contended  by  appellant  to  be  »cluded 
from  the  effect  of  this  suit 

As  we  have  already  Intimated,  had  the  ap- 
pellant exercised  the  option  to  purchase  the 
entire  tract  Involved  In  this  controversy,  and 
.  in  so  exercising  had  complied  with  the  terms 
of  the  lease,  a  different  question  would  be  In- 
volved. The  term  "any  part,"  used  In  the 
lease,  having  uo  fixity  as  to  amount,  posi- 
tion, boundary,  or  form,  was  so  Ind^lnite 
that  parol  evidence  could  not,  under  the  rule, 
be  resorted  to  for  its  establishment 

We  are  referred  by  appellant  to  the  case 
of  Schroeder  v.  Gemelnder,  10  Nev.  355.  There 
Ifr.  Justice  Hawley,  speaking  for  Oils  court. 
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referred  approrlmilT  to  the  dediloii  ct  tbe 
Supreme  Omirt  ot  California  In  the  case  ot 
De  Butte  T.  Ifuldrow,  16  GaL  KLS,  wheretn 
that  coart  bad  beifore  It  a  ctrntroveray  In 
whlcb  waa  InTOtrad  an  Instnunsot  of  lease 
containing  the  provision: 

"That  the  said  Muldrow  shall  have  the  priv- 
ilege of  pnrcbaeing  any  part  ot  said  land  during 
the  continuation  of  tnis  lease,  at  its  value  in 
preference  to  any  other  persons." 

It  wUl  be  observed  that  neither  the  Scbroed- 
er  Case  nor  the  De  Ratte-Moldrow  Case  Is  of 
assistance  to  ua  In  determining  the  qaestion 
here  Involved.  Indeed,  It.may  be  said  that 
neither  of  these  cases  holds 'contrary  to  the 
view  we  have  heretofore  exiwessed  In  con- 
formity with  tbe  authorities  cited.  In  nei- 
ther of  these  cases  does  the  court  attempt  to 
diBCQSs  the  validity  of  the  contract  from  tbe 
Btaodpolnt  of  uncertainty  as  to  the  premises 
described.  In  tbe  Scbroeder  Case  the  prem- 
ises were  spedflcally  and  definitely  fixed  by 
description,  while  In  the  Muldrow  Case  the 
•controversy  tamed  on  the  right  of  the  lessee 
to  purchase  any  part  of  the  premises  when 
such  part  had  been  designated  and  offered  for 
sale  to  third  parties.  The  case  rather  turn- 
ed on  the  right  of  <me  to  make  sacli  contract 
The  question  of  deflnltoaess  of  the  premises 
Involved  was  not  b^re  the  conrt,  as  we 
read-  the  decision. 

Tbe  uncertainty  existing  with  reference  to 
the  option  sought  to  be  established  by  the 
lease  here  in  question  exists  not  only  with 
referauie  to  the  description  and  amount  of 
Oie  land  to  be  selected,  bnt  equally  so  with 
reference  to  the  manner  of  selection  or  as  to 
who  was  to  make  such  selection.  Appellant 
contends  that  by  this  language  the  meaning 
conveyed  was  that  he  al<Hie  had  the  right  to 
make  the  selection  as  to  the  part  which  he 
Wonld  efleet  to  purchase.  But  tbe  language 
used  foils  to  affirm  this  contention.  It  might 
with  equal  propriety  be  claimed  by  respond- 
oit  fbat  Bhe  should  make  the  selection,  and 
under  such  drcnmstances  would  It  be  con- 
tended that  appellant  was  bound  to  purchase 
the  part  selected  by  respondent  fbr  sale  at 
the  price  stipulate^?  The  appellant  is  not 
designated  as  the  party  to  make  the  selection 
any  more  than  !s  the  resp<mdent.  Tbe  tn- 
deflnlteness  as  to  this  phase  has  more  than 
one  aspect. 

Our  attention  has  been  directed  to  the  case 
ot  Flddiman  v.  Woods,  1^  Gal.  ZSA,  07  I^c. 
276,  wh^eln  the  Supreme  Conrt  of  GalUomla 
dealt  with  the  question  here  presented,  and 
we  deem  Uiat  case  worthy  of  comment,  only 
tor  the  purposes,  however,  of  dUEerenttatlcm. 
In  that  case  n^lshman  brought  his  action  to 
quiet  title  to  a  certain  10-acre  tract  of  land. 
At  a  subsequent  dsta  the  defendant.  Woods, 
flied  a  cross-complaint  praying  for  the  specif- 
ic performance  of  a  certain  contract  relat- 
ing thereta  This  contract,  made  the  basis 
of  the  cross-complaint,  was  entered  Into  be- 
tween the  plaintiff,  Flelshmaiit  and  a  third 
party,  and  provided  that  upon  tbe  third  party's 


performing  certain  conditions  he  should,  at  the 
end  of  three  years,  become  entitled  to  a  ocm- 
veyanoe  "of  4%  acres  off  the  west  half  of 
said  10  acres,  to  be  ulected  by  tXe  plahUtff." 
The  court,  In  dealing  wltti  the  specific  ques- 
tion, said: 

"There  Is  no  uncertainty  as  to  the  manner  In 
which  tbe  selection  is  required  to  be  made,  nor 
do  we  see  any  lack  of  power  in  a  court  of  equity 
to  compel  the  aelectioD  to  be  made." 

It  will  be  noted  that  by  the  cross-oomplalnt 
In  that  case  the  defendant  sought  to  compel 
the  plaintiff  to  do  that  which  by  his  contract 
be  had  agreed  to  do,  namely,  to  select  the  num- 
ber of  acres  desi^iated.  In  the  matter  at 
bar  the  party  to  make  the  selection  la  un- 
named and  nnlndlcated.  Were  the  terms  and 
conditions  of  the  contract  betweoi  tbe  parties 
here  at  all  analogous  to  those  referred  to  by 
tbe  court  of  Oalifbmla  in  tbe  Flelsbman- 
Woods  Case,  we  would  have  no  hesitancy  in 
concurring  In  tbe  rule  there  assoted.  What- 
evw  may  be  said  as  to  tbe  doctrine  laid  down 
in  Elelshman  v.  Woods,  supra,  the  correct 
rule,  and  that  which  Is  In  conformity  with 
the  great  welgbt  of  autht^ty,  Is  to  be  found 
In  the  case  of  Baton  v.  WilUns,  168  Cat  742, 
127  Pac.  71.  where  the  Supreme  Court  of 
CaUfomla,  vesklng  Ibroa^  i^.  Justice 
Melvln,  said: 

"The  description  In  the  contract  mast  be  suffi- 
cient to  bind  interested  parties,  and  cannot  ba 
made  to  depend  for  its  very  existence  upon  the 
sabseguent  action  of  one  of  them." 

Our  attentl<m  has  been  directed  to  the  case 
of  Repetto  v.  Baylor,  61  N.  J.  IDq.  601,  48  Aa 
774,  The  case  was  there  brougbt  before  the 
chancellor  on  motion  to  dismiss  under  rule. 
On  such  motion  It  was  held  that  the  facts  al- 
leged in  the  bill  of  complaint  were  to  be  tak- 
en as  true.  In  the  llg^t  of  this  rule  the  court 
held  that  qiedflc  performance  would  be  re- 
quired; but  the  contract  as  set  forth,  to- 
gether with  tbe  allegations  of  the  bill  in 
equity,  established  an  agreement  between  the 
parties  whereby  the  vendor  was  to  convey 
138  lots,  '*the  same  to  be  chosen  and  desig- 
nated by  the  said  B.,  and  said  lots  to  remain 
aa  now  marked  upon  map  made  by  Morris 
Hill  man,"  etc.;  further,  that  at  the  time  of 
making  the  contract  the  vendee,  by  the  ven- 
dor's direction,  marked  on  the  map  designat- 
ed tbe  138  lota  referred  to  In  the  contract  In 
that  case  the  cmtract  entered  by  the  parties, 
together  with  the  map  setting  forth  the  mark- 
ed selecUons,  t>ecame  a  part  ot  the  tdU  In 
equity,  and  the  court  said: 

"In  the  contract  and  map  ezhlUted  in  the 
amended  bill  it  appears  that  certain  ascertained 
lots  were  originally  selected  by  both  parties,  and 
that  there  was  an  agreement  of  both  that,  in 
case  any  of  them  had  been  previously  sold,  one 
party  should  choose  an  equal  number  from  those 
indicated  In  tbe  aame  blocks  to  take  their  places. 
Here  was  an  exact  designatlou  of  a  number 
of  lots,  and  an  agreement  whereby,  in  case  any 
selected  could  not  t>e  conveyed  for  want  of  title, 
one  party  only  should  choose  enough  other  lots 
from  denned  limits  to  fill  the  number.  Tbie 
minds  of  the  parties  had  come  to  a  final  agree* 
ment  upon  ue  subject-matter  ot  the  sale;  the 
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vendor  afreelnct  In-m  named  eontiiigency.  tbat 
tbe  vendee  shomd  select  what  8  part  of  it  dioold 
be.  Nothing  remained  to  be  done  between  tbem 
as  negotiatinx  contractors.  It  was  always  in 
the  power  of  either  to  enforce  the  contract— 
the  Tcndw,  br  reqoirins  paji>Mnt  of  tbe  price; 
the  vendee,  by  selecting  the  number  of  lots  nec- 
essary to  supply  the  defldenc?  and  reQuirins 
wmveyance." 

The  nile,  as  asserted  by  some  commenta- 
tors and  courts,  that  a  contract  gtvinc  one  at 
the  parties  the  right  of  selection  of  the  lot 
or  lots  to  be  conveyed  1b  not  incapable  of 
Q>eclfic  performance,  woald  be  applicable 
liere,  if  the  omdltlons  of  the  contract  or  the 
fftcta  presented  were  in  keeping  with  the  mla 
In  tbe  matter  at  bar  the  absence  of  designa- 
tion in  the  contract  as  to  who  was  to  make 
the  selection  c<mstltute8  an  element  whltA 
removes  this  case  from  the  mle  referred  to. 

We  would  close  the  question  with  the  as- 
sertion of  a  rule  which,  directly  applicable 
and  eminently  Just  under  the  requlittnent  of 
tbe  statute  of  frauds,  will  serve  to  recapitu- 
late our  views  as  heretofore  set  forth:  The 
description  of  real  property  In  an  option  coa- 
tract  must  be  so  set  forth  In  the  writing  tbat 
It  can  be  Identlfled  from  tbe  Instrtunait  it- 
self. Parol  evldenee  Is  admissible  for  no 
other  purpose  than  to  show  the  aivUcaUon  of 
the  description,  as  given  In  tbe  instrument, 
to  the  particnlar  pnHHerty  Intended  to  be 
conveyed  by  and  described  tbenfaL  Exclu- 
sion of  all  othn  propoiy  firom  the  effect  of 
tbe  agreonent  is  primarily  the  purpose  of  ad* 
mittlng  such  evldeoce  at  all.  Not  tat  ttie  pur- 
pose of  fnmldiliig  or  snpidying  a  description 
Is  parol  evidence  admissible,  but  only  to  Iden- 
tify Out  wbldi  tbe  agreement  describes. 
Barnes  v.  Bea,  21A  Pa.  287. 68  Atl.  880;  Hey- 
ward  T.  Bradley.  179  Fed.  S2(^  1Q2  a  G  A. 
609;  Wadiac  Mace,  191  N.Y.I, 88 N.B. 671; 
Baner  Lunaghl  Co.,  209  ISL  816.  70  N.  B. 
634;  Broadway  Hoq;iltal  and  Sanitarium  v. 
Decker,  4T  Wash.  686,  92  Faa  446;  Tipplns 

Phillips,  123  Oa.  416,  61  8.  B.  410;  Eaton 
T.  WUldns,  aniHra. 

It  is  Ota  condoiloD  here  that  mat  portion 
of  the  lease  wblcb  attempted  to  confier  an  op- 
tion or  right  to  purchase  *%ny  part"  of  the 
leased  premises  lier^  Involved,  being  v<dd 
for  indeOnitooess,  was  tbsretare  not  enforce- 
able; and  evidence  offered  for  the  purpose  of 
establishing  stiectlon  by  the  wpdlant  of  a 
fractional  tract  included  within  tbe  wbole  of 
the  pronlses  leased  and  less  than  all  of  such 
premises,  as  well  as  evidence  going  to  es- 
tablish tender  of  mon^  as  payment  fOr  the 
same,  was  ivoperly  ^eluded  by  the  trial 
court 

The  trial  court  found  that  the  monthly  val- 
ue of  tbe  rental  and  profits  of  the  premises 
involved  and  held  over  by  appellant  was  the 
sum  of  $62.49.  The  court  found,  among  oth- 
er things,  tbat  while  the  appellant  was  In 
possession  of  the  premises,  and  holding  the 
same  over,  he  caused  large  portions  of  the 
land,  bearing  valuable  crops,  to  be  frequently 
Inundated  and  flooded  with  water,  and  had 


damaged  the  premises  by  allowing  large 
quantities  of  water  to  remain  standing  on  tbe 
land,  ther^y  impairing  Its  productive  quali- 
ties. The  court  assessed  the  damages.  Includ- 
ing the  rental  value  of  the  land,  at  $702.08. 
There  Is  a  substantial  conflict  appearing  In 
the  record  as  to  the  elemrait  of  rental  value 
of  the  premises  and  as  to  the  damage  accru- 
ing thereto  by  the  acts  of  appellant 

[7]  In  view  of  the  long-established  rule  of 
this  court  not  to  disturb  a  ftndlng  of  tbe  trial 
court  on  a  matter  or  fact,  where  there  Is  sub- 
stantial evidence  to  support  it,  and  further, 
In  view  of  the  fAct  that  in  assessing  the  dam- 
ages and  fixing  the  rental  value  we  find  noth- 
ing which  would  Indicate  the  sllghteet  ele- 
ment of  passion  or  prejudice  on  the  part  of 
tbe  trial  court,  we  do  not  find  ours^ves  justi- 
fied In  doing  other  than  sustaining  the  Judg- 
ment rendered. 

[8, 1]  Error  ia  assigned  to  the  action  of  the 
trial  court  in  denying  appellant  a  trial  by 
Jury.  It  appears  that  at  tbe  time  of  the  set- 
ting of  tbe  case,  and  approximately  two 
weeks  before  the  date  of  trial,  duly  author- 
ized counsel  for  both  appellant  and  respond- 
ent appeared  In  open  court  and  waived  a 
Jury  trial.  Nothing  further  appears  to  have 
been  done  In  this  r^ect  until  the  day  and 
at  the  hour  set  for  the  trial*  at  which  latter 
time  new  and -additional  counsel  appeared 
for  appellant  and  asked  for  trial  by  jury, 
which  request  was  denied.  Tbe  Ck)nsUtntlon 
of  this  state  provides  (article  1, 1 3) : 

"Tbe  right  of  trial  by  jury  shall  be  secured 
to  all  and  remain  inviolate  forever;  but  a  jury 
trial  may  be  waived  by  the  partieB  in  all  dvu 
cases  in  the  nuumer  to  be  prescribed  hr 
law.   •  • 

Section  6226,  Revised  Laws,  being  section 
284  of  our  Civil  Practice  Act,  provides: 

"Trial  by  Jury  may  be  waived  by  the  several 
parties  to  an  Issae  of  fact  in  actions  arimog  on 
contract,  or  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages, 
and  with  the  assent  of  the  court,  in  other  ac- 
tions, in  the  manner  followina: 

"1.  By  failing  to  demand  the  same  at  or  be- 
fore tbe  time  the  cause  is  set  for  trial  or  to  ap- 
pear at  the  trial 

"2.  By  written  consent.  In  person  or  by  at 
tomey,  filed  with  the  clerk, 

"S.  By  oral  consent  in  open  court,  entered 
in  the  minutes."' 

Were  this  other  than  a  case  for  the  recov- 
ery of  specific  real  property  with  damages  for 
wrongful  retention,  we  might,  in  view  of  the 
language  of  the  statute,  regard  the  question 
differently.  Thet  waiver  entered  into  by 
counsel  for  appellant  through  bis  attorney  In 
(he  first  Instance  was  such  as  Is  contemplated 
by  subdivision  3  of  section  5226,  Revised 
Laws;  that  is, , "oral  consent  in  open  court, 
entered  In  the  minutes."  Trial  by  jury  hav- 
ing he&i  waived  in  the  first  Instance  by  coun- 
sel for  appellant,  It  was  within  the  discretion 
of  the  trial  court  to  thereafter,  upon  motion 
or  request,  disregard  or  set  aside  the  waiver 
theretofore  entered  and  try  tbe  case  by  Jury. 
Hence  what  we  are  called  upon  to  determine 
here  la  rather  as  to  whether  the  trial  court 
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abused  Its  discretlOD  In  refnslng  to  set  aside 
tbe  waiver  of  Jary  theretofore  entered. 
While  In  onr  judgment  the  better  policy  under 
sniA  drctimstances,  If  no  material  Injury  or 
delay  were  caused  or  occasloDed,  would  be 
for  the  trial  court  to  have  set  aside  or  dis- 
regarded the  waiver  and  called  In  a  Jury,  we 
And  no  ground  upon  which  to  hold  that  the 
trial  court  in  this  instance  was  guilty  of 
abuse  of  discretion  in  refusing  so  to  do.  Fer- 
rea  r.  Ohabot.  121  Oal.  233,  53  Pac.  689, 1092 ; 
Swasey  v.  Adair,  88  CaL  179,  25  Pac.  1119. 

l%e  Judgment  and  order  aijpealed  from  are 
affirmed.  It  is  so  ordered. 

SANDERS,  J.,  concurs. 

CX)LBMAN,  J.  (dissenting).  I  dissent. 
The  agreement  entered  Into  between  the  par- 
ties described  in  detail  the  entire  tract  of 
land  leased  to  appellant,  and  gave  him  an  op- 
tion or  right  to  purdiase  "all  or  any  part  of 
the  land  herein  leased  whitih  lies  south  of  the 
fence,  •  •  *  otmtaining  20  acres,  more 
or  lees."  It  is  a  general  rule  that  con- 
tracts capable  of  being  made  certain  will  be 
spedflcaUy  enforced.  26  Ency.  Law  (2d  Ed.) 
p.  38.  Since  the  204cre  tract  is  snffitdently 
described,  two  questions  arise:  First,  did  the 
agreement  confer  upon  the  lessee  the  right  to 
select  T  Secondly,  was  the  5.21  acres  selected 
by  the  lessee  capable  of  being  made  certain? 
The  20-acre  tract  being  clearly  described, 
there  can  be  no  doubt  in  my  mind  but  that 
the  5.21  acres  selected  by  tbe  lessee  was  capa- 
ble of  being  made  certain,  and  was  made  cer- 
tain by  the  acts  of  the  lessee.  I  think  this 
view  is  sustained  by  the  authorities.  Fleish- 
man V.  Woods,  136  Oal  25ft,  67  Pac.  276;  36 
Oyc.  595,'note  3 ;  26  Ency.  Law  ^d  Ed.)  86. 
I  am  also  of  the  opinion  that  no  other  c<xi- 
stmction  can  be  put  upon  the  language  used 
except  that  the  lessee  should  have  the  right 
to  select.  If  he  be  given  the  <^(hi  to  pur^ 
diase  "any  part"  of  the  20-acre  tract,  it  is 
evident  to  my  mind  that  the  parties  must 
have  contfflnplated  that  the  mental  process  of 
selection  should  be  exercised  by  the  lessee. 

As  to  tbe  case  of  Eatm  t,  WUkins,  which 
is  quoted  from  In  the  prevailing  opinion,  the 
<9tion  Bgreemmt  gava  no  fnrtlwr  descriptloii 
fit  the  land  than  "our  land  of  1,060  acres."  It 
did  not  name  the  county  and  ^te  In  which  it 
was  situated.  Tbe  court  in  that  case  said: 

"Tbe  contract  here  pleaded  is  one  which  in 
and  of  itself  gives  no  clue  to  the  property  in- 
volved, and  the  complaint  states  no  facts  which 
would  clarify  the  obscure  references  therein  con- 
tained." 

It  was  in  view  of  this  situation  that  the 
court  said: 

"l^e  description  In  the  contract  must  be  suffi- 
cient to  bind  interested  parties,  and  cannot  be 
made  to  depend  for  ita  very  existence  apcm  the 
subseQuent  action  of  one  of  them." 

nie  court  evldenOy  Intended  to  lay  down  a 
rule  applicable  to  the  fiicts  of  that  particular 


case.  I  am  (tf  the  oplnlcm  ttiat  the  language 
of  Lord  Halsbury,  which  we  quoted  in  Jensen 
V.  Pradere,  39  Nev.  466,  169  Pac  66.  is  of 
striking  appncatlon  In  construing  the  lan- 
guage last  quoted.  The  qnotatiUm  alluded  to 
reads: 

"Every  Judgment  must  be  read  as  apptlcaUa 
to  the  particular  facts  proved,  or  aasomed  to 

be  proved,  since  the  general!^  of  the  expres- 
sions which  may  be  found  there  are  not  intended 
to  be  expositions  of  tbe  whole  law,  bat  governed 
and  qualified  by  the  particular  facts  of  Uie  case 
in  which  such  expressions  are  to  be  found.  A 
case  is  only  an  aathority  of  what  it  actually  de- 
cides. I  entirely  deny  that  it  can  be  quoted  for 
a  proposition  that  may  seem  to  follow  logical- 
ly from  it"' 

If  the  court  (in  Eatw  v.  WUklns)  had  not 
used  the  language  referred  to  in  this  sense,  I 
am  of  the  t^lnlon  that  It  would  have  express- 
ly overruled  the  case  at  Fleishman  v.  Woods, 
supra.  If  the  Eaton  Case  la  to  be  construed 
as  contended  In  the  prevailing  opinion,  then 
should  A.  give  B.  a  lease  for  one  year  up<Mi 
two  adjoining  town  lots,  both  of  which  are 
described  by  the  number  designated  in  the 
recorded  plat  of  the  town,  and  also  by  metes 
and  bounds,  and  In  the  agreemeflt  of  lease 
an  optical  is  given  B.  to  purchase  the  entire 
tract  leased,  or  either  of  the  lots  described, 
as  he  may  tiect,  an  actl<m  for  specific  pet- 
formance  woold  not  lie  in  case  he  dected  to 
purchase  one  <tf  the  lots  wly,  because  his 
right  to  do  so  would  depend  upon  the  "sobae- 
qnent  action  of  one  oT'  the  parties  namdy, 
the  deripiatlng  of  tbe  lot  he  elected  to  buy. 

I  cannot  give  my  assent  to  any  such  role. 


STEPHENS  T.  STEPHENS  et  sL  (No.  311&) 

(Supreme  Court  of  Utah.  Dsb  21«  1917.) 
1.  Gifts  ^=>^(4>— Pabol  Guts  or  Lain>— 

SUFFICIENCT  or  EVIDENCE. 

Evidence  heU  insuffleleBt  to  show  a  parol 
gift  of  land. 

3.  Oirrs  «s»^4}  —  PAixm  ahd  OniLD  — 

BniLDiNO  OH  Pabbnt's  Land. 
Statements  of  sons  while  erecting  a  house 
on  land  owned  by  their  mother,  not  in  her  pres- 
ence, that  th^  were  building  it  so  that  she 
could  collect  the  rent  as  long  as  she  lived,  was 
insufficient  to  show  that  tbe  mother  was  only  to 
have  a  life  estate  therein,  or  that  the  sons  were 
intended  to  have  an  interest  therein. 

A^ieal  from  District  Court,  Weber  Coun- 
ty; N.  J.  Harris,  Judge. 

Action  for  partition  by  John  F.  Stephens 
against  OUve  Ethel  Stephens  and  Merlin  H. 
Stephens,  a  minor,  by  OUve  Ethel  Stephens, 
his  general  guardian.  Harriet  O.  Shaw  was 
made  a  party  at  the  Instance  of  the  defend- 
ants. From  a  judgment  of  partition  and  ac- 
counting, as  far  as  It  favored  Uanl^  O. 
Shaw,  defaidants  appeaL  Bemanded,  wiOi 
directions. 

R.  8.  FaniswoTth,  of  Ogden,  for  appeltants. 
Ghes  &  Stlne,  of  Ogden,  for  respondent 
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THUBUAN.  7.   This  adten  mu  ibrought  | 
for  the  partltlan  of  certain  real  ^perty  In 
Ogden,  Utah.    PlatDtlfl  and  4efenflaiits  are 
cotenants  of  the  property  described  In  the 
complaiiU  and  certain  other  property  de- 
scribed in  the  answer  and  counten^Ialm.  The 
property  was  accumulated  by  plaintiff  and 
'  one  James  Henry  Stephens,  now  deceased,  as 
I>artQers  during  the  Hffetlme  of  13ie  latter, 
each  owning  a  one-half  interest  tbereln. 
Defendants  are  the  widow '  and  adopted  son 
'  of  the  said  James  Henry  Stephens,  and  have 
succeeded  to  his  interest  In  said  prc^rty. 
each  owning  a  one-fourth  Interest  thereof. 
:The  plaintiff  and  James  Henry,  tor  the  sake 
of  brevity,  will  hereafter  be  referred  to  as 
"John"  and  "Henry."    In  addition  to  the 
prt^rty  described  In  the  complaint  the  de- 
fendants, in  their  answer,  alleged  the  exist- 
ence of  otho:  lots  and  parc^  of  land  In 
^  Ogden  owned  by  plaintiff  and  ^efoidants, 
and  prayed  for  a  partition  tbereofL  Among 
the  said  lots  and  parcels  of  land  so  alleged  In 
the  answer  and  coanterdaim  to  be  «vnied  by 
lOalntlff  and  defendants  la  one  parcel  «tand- 
Ing  In  the  name  of  Harriet  O.  Shaw,  mother 
tOf  John  and  Hemry.  Defendants  prayed  that 
Harriet  O.  Shaw  be  made  a  party  to  the  ae- 
:tlon  in  order  that  the  rights  of  all  parties 
^ght  be  adjudicated  and  determined.  An 
.order  was  made  to  that  effect,  and  said  Har- 
.ciet  O.  Shaw  was  made  a  parly  to  ttie  actlML 

Plaintiff  leidled  to  the  answer  and  eoun- 
;terclalm  of  the  defendants,  doiylng,  among 
oOier  things,  tbBt  plaintiff  and  defendants 
owned  the  property  standing  in  the  name  of 
.Harriet  O.  Shaw  referred  to  In  defendants* 
ooonterclaim,  and  on  the  omtrary  afllrmatlTe- 
ly  allc^  that  It  was,  and  at  all  times  had 
beu,  Oie  property  oC  said  Harriet  O.  Sbaw. 
The  said  Harriet  O.  Shaw  also  appeared  in 
.answer  to  the  order  making  her  a  party,  and 
.answering  Ihe  defendants'  cross-complaint 
denied  the  allegations  thereof,  and  afflrma- 
-.tlTejiy  iiUeged  that  she  was  the  owner  ot  the 
jiroperty  standing  in  her  name  referred  to  In 
defendants'  cvoss^mplalnt. 

The  case  was  tried  to  the  court  A  parti- 
tion and  accounting  was  ordered  as  to  the 
commm  proper^  not  In  dispute,  and  a  judg- 
ment rendered  in  favor  of  respondent,  Harriet 
•O.  :Shaw,  ior  the  parcel  of  land  claimed  by 
"ba.  D^endants  appeal  from  this  part  of 
ttie  judgment  and  assign  many  errors,  all  of 
vhldi,  however,  relate  to  the  omershlp  of 
the  land  awarded  to  respondent  The  single 
^■estloii,  Oiraetbre,  presented  Oils  appeal, 
Is  aa  to  the  owneraH^  of  this  particular 
purcd  of  land. 

With  a  idngfe  exception,  which  win  here- 
Mtter  be  referred  to^  thera  la  very  little,  if 
any,  omfltet  In  tb»  evtdeaoe.  Hbe  material 
fluts  Are  tint  nspondent  to  the  mother  of 
J<An  and  Henry,  and  is,  tmi  over  since  1896 
liaa  been,  the  owner  In  fee  slxaple  <tf  the  par- 
eel  of  Ia»d  npoa  which  two  booaes  wer*  een> 
stracted  m  hereinafter  stated ;  tbat  John  and 
Henry*  1a  lifetime  of  the  latter,  were  part- 
sen  In  tbo  aJooa  IwialBOBa  U  Osdln,  andaa 


I  such  accumulated  the  comnuHi  property  for 
<  which  this  action  for  partition  was  brou^t; 
that  In  1906  their  mother,  the  reapcmdeot 
here,  was  living  where  she  still  lives  In  her 
own  home  on  a  parcel  of  land  adjacoot  to  tbe 
land  and  premises  in  controversy;  that  bi 
the  fall  of  that  year  John  and  Henry,  witSi 
some  little  assistance  €ft  other  r^tives  bt 
Ogden,  constructed  two  honses  on  this  land 
of  their  mother's,  which  houses  have  ever 
since  been  rented  and  occupied  ttvem 
tenants,  some  oC  wtum  were  witnesses  at 
the  trial  of  this  case;  Uiat  ever  since  tha 
liouses  wore  constructed  the  respondent  has 
had  possession  of  the  keys  to  both  honses 
when  not  occuided  1^  tmants,  but  nsoally 
the  rents  have  l>een  collected  1^  one  or  flie 
other  of  her  boys,  John  ia  Henry ;  that  prior 
to  the  death  of  Henry  in  April,  1910,  be  gen- 
erally collected  the  rent,  but  some  ot  the 
time  it  was  collected  by  John,  and  after  the 
death  of  Heniy  It  was  collected  by  John. 
The  record,  however,  shows  that  on  a  few  oc- 
casions the  rent  was  paid  to  the  mother  ^- 
rect  The  exact  arrangement  under  which 
these  bouses  were  constructed  Is  to  a  great 
'extent  a  matter  of  deduction  from  drcum- 
stances.  The  fact  that  defendants  claim  an 
Interest  In  the  property  as  heirs  of  their  de- 
ceased husband  and  father,  and  respondent 
claims  as  an  adverse  party,  disqualified  her 
as  a  witness  at  the  trial  as  to  any  fact  equal- 
ly within  the  knowledge  of  Henry  in  his  life- 
time. The  same  rule  was  applied  to  the  plaln- 
tlfC,  as  a  witness,  the  result  of  which  was  that 
all  of  the  parties  to  whatever  arrangement 
there  was  were  either  dead  or  disqualified  by 
law.  Hence  tb&  court  in  the  trial  of  the  ease 
was  compelled  to  rely  solely  upon  inferences 
from  circumstances  or  from  statements  of 
parties  not  disqualified  by  Interest  and  who 
knew  nothing  of  the  formal  understanding. 
If  there  was  one,  between  the  partlea  It  is 
claimed  by  the  appellants  In  their  counter- 
claim that  this  property,  both  the  land  and 
the  houses,  was  the  common  property  of 
plaintiff  and  defendants  the  same  as  the  other 
common  property  about  which  there  Is  no 
dispute.  In  their  assignments  of  error  they 
charge.  In  effect,  that  the  court  erred  In  not 
finding  that  the  respondent  had  merely  a  Hfe 
estate  in  the  premises,  and  that  she  was 
entitled  only  to  the  rents  and  profits  during 
her  lifetime.  This  claim  ai^lles  both  to  the 
land  and  the  houses  thereon.  On  the  other 
hand,  the  respondent's  contention  is  that  abe 
Is  the  absolute  owner  In  fee  simple  of  botb 
the  land  and  the  houses;  that  the  land  ms 
hers  in  fee  simple  before  the  houses  were 
built,  and  ^t  her  boys,  John  and  Henry,  and 
other  relatives,  constructed  fho  bonsee  tot 
her  and  gave  them  to  ber;  tlLat  John  and 
Henry  collected  the  rents  Cor  ber,  and  ac- 
counted to  her  for  the  num^  recrtved;  fliat 
such  services  were  performed  by  them  as 
sons  tor  their  mother,  and  not  otherwise. 

The  question  presented  Is  largeSy  om  of 
Act,  and  in  view  of  tbe  fact  that  flu  find- 
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lug  of  the  court  relating  to  this  particular 
property  la  In  apparent  conflict  with  the  con- 
clusion of  law  and  judgment  awarding  the 
property  to  respondent.  It  becomes  necessary 
to  examine  the  evidence  with  more  care  and 
detail  than  would  otherwise  be  necessary  in 
order,  If  pos^ble.  to  reconcile  the  conflict  re- 
ferred to.  The  finding  in  question  will  be  re- 
ferred to  specifically  hereafter. 

[1]  We  have  diligently  searched  the  record 
In  this  case  for  any  substantial  evidence  sufil- 
dent  In  law  to  support  appellants'  claim 
that  the  respondent  gave  the  land  In  question 
to  her  boys,  John  and  Henry,  and  have 
found  none  except  the  unsupported  testimony 
of  the  defendant  Mrs.  OUre  Ethel  Stephens 
that  in  1906,  when  the  houses  were  being 
constructed,  respondent  told  her  in  a  conver- 
satlon  that  she  had  given  the  land  to  the 
boys.  This  conversation  was  flatly  contra- 
dicted by  respondent,  and  In  the  o^iil(»i  of 
the  court  it  is  contradicted  by  all  the  <dr- 
cumstances  in  the  case.  If  the  land  had 
been  given  by  respondent  to  her  boys  ten 
years  before  the  trial  of  the  case,  as  claimed 
by  defendant,  it  Is  inconceivable  why  a  con- 
veyance  In  writing  was  not  executed  by  re- 
Bpondeot  The  parties,  except  Henry,  who  la 
dead,  have  lived  in  Ogden  all  the  time,  and 
if  a  gift  had  been  Intended,  why  was  it  not 
executed  In  some  form  that  would  give  it  a. 
standing  as  a  gift  of  real  prc^rty?  Why 
were  the  keys  to  the  bouses  when  not  occu- 
pied by  tenants  given  to  and  left  with  re- 
spondent all  these  years?  The  plaintiff,  John 
F.  Stephens,  disclaims  any  Interest  In  the 
property,  either  to  the  land  or  the  houses,  and 
alleges  that  it  belongs  to  hia  mother.  He  is 
one  of  the  alleged  donees  of  the  gift  It  can- 
not be  BQCcessfully  contended  that  in  dis- 
claiming an  interest  he  Is  subserving  a  selflsh 
purpose.  He  would  obtain  a  greater  lUr 
tereat  by  supporting  the  theory  of  a  gift,  by 
which  he  would  obtain  one-half  of  the  prop- 
erty, than  by  insisting  that  the  pr<^rty  be- 
longs to  his  mother  who  has  other  children 
living  besides  himself  who  would  share  In 
a  distribution  at  her  death  if  she  continued 
to  be  the  owner  of  die  property.  As  before 
stated,  however,  the  evidence  Is  utterly  in- 
sufficient In  law  to  support  a  parol  gift  of 
land.  "To  establish  a  parol  gift  of  land  the 
(dearest  and  most  satisfactory  evidence  Is 
required.  Tbe  proof  must  be  clear,  definite, 
and  conclusive,  not  only  as  to  the  ftiet  of  the 
gift,  but  also  of  acta  done  by  Oie  donee  upon 
die  &ith  of  the  gift  such  as  would  tender  in- 
equitable any  attempt  on  the  part  ct  the| 
dwoor  to  avoid  It"  14  A.  ft  E.  Eaey.  cf  Law, 
10A2,  and  cases  cited.  We  quote  the  follow- 
ing note  dted  in  the  toregolng  text: 

"Whm  a  son  goes  into  possession  of  his  fa- 
ther's lands  and  makes  improvementa,  a  jury  is 
not  to  infer  from  that,  in  the  absence  of  other 
evidence,  that  the  father  gave  the  land  to  bim. 
Loess  declarationB  of  the  father  in  casual  con- 
versations calling  the  land  his  son's  property, 
without  any  expla nation  as  to  how  It  came  to 
be  his,  are  hot  sufficient  evidence  of  a  gift"— 
citing  cases. 

"Mere  posseawon  and  the .  making  of  some 


improvements  do  not  dispense  with  the  neces- 
Bit7  of  producing  distinct  proof  of  the  principal 
fact,  that  is,  that  there  was  a  gift,  and  even 
if  there  was  actually  a  gift,  the  donee  is  not 
entitled  to  the  aid  of  equity,  when  the  improve- 
ments axe  slight  and  not  of  permanent  nlae.*' 
12  Baling  Case  Law,  9S»,  MO. 

See,  also,  Shirley  r.  Shirley.  82  CaL  44,  27 
Pac.  1097;  Ponllaln  Poullaln,  70  Ga.  420, 
4  S.  B.  92;  Truman  r.  Truman  et  al.,  TO 
Iowa,  fiOO.  44  N.  W.  721 ;  Wilson  r.  WUsoo. 
99  Iowa,  688,  68  N.  W.  010;  Flanlgan  r.  Wa- 
ters, S7  Kan.  18,  45  FAa  06 ;  Ogsbury  t.  Ogs- 
bury,  lis'  N.  T.  290,  22  N.  E.  219 ;  Zallmanztg 
V.  ZaUmans^  (Tex.  Civ.  Ai^)  24  S.  W.  044; 
Harrl8onT.Hanlson,86W.yaJIB6, 16  S.E^87; 
Poorman  v.  Kllgore^  ^  Pa.  S65,  67  Am.  Dec 
624 ;  Cox  T.  Cox.  26  Pa.  875,  67  Am.  Dec.  482 ; 
Fbrward  r.  Armstead,  12  Ala.  124,  46  Am. 
Dec.  246  ;  20  Cyc  1200,  1201.  and  cases  dted. 

IX]  But  It  Is  contended  by  appellants  that 
the  court  ought  to  have  found  that  resp<nd- 
mt  had  merely  a  life  estate  In  the  praises, 
and  was  entitled  only  to  collect  the  rents  and 
pn^ts  during  her  lifetime;  The  strongest 
eTld«ice  we  have  hem  aUe  to  find  in  sup- 
port of  this  contention  is  the  testimony  <it  one 
Henry  Bateman,  ai  witness  tor  defendants. 
He  testified.  In  substance,  that  while  be  was 
working  on  the  hooses  hiylng  a  fonndatloa 
be  had  sane  conversation  with  Henry  in 
whidi  Henry  said  be  was  building  the  houses 
for  his  mother;  that  he  wanted  her  to  have 
something  to  sui^rt  ber,  or,  in  substance,  to 
that  effect.  Bateman  also  testlfled  that  be 
believed  Henry  said  his  mother  was  gdng  to 
take  the  raits  as  long  as  she  lived.  He  also 
testified  that  he  believed  John  said  the  rame 
thing. 

As  far  as  we  are  able  to  determine  from 
the  record,  the  testimony  of  the  witness  Bate- 
man affords  the  <mly  substantial  support.  If 
it  is  svbstantlal,  Qiat  axqpellanta  have  for 
their  oontentlMi  that  respondent  has  only  a 
life  estate  in  the  premises.  This  being  the 
only  testimony  bearing  directly  upon  this  par- 
ticular question.  It  Is  well  at  this  point  to 
consider  its  effect  The  land  bdonged  to  re- 
spondent in  fee  dmpla  These  houses  were 
constructed  upon  It  It  was  In  her  possession 
at  all  times.  There  was  no  contract  agree- 
ment or  understanding  In  writing;  In  fact,  no 
oral  agreement  even,  unless  this  statement 
by  Hwry  established  one.  Respondent  was 
not  present  when  the  statement  was  made. 
The  remainder  of  a  fee-simple  estate  after 
a  life  estate  is  involved.  Th&  question  is. 
Is  such  evidence,  unsupported  by  other  facts 
or  circumstances  bearing  upon  the  same 
point,  sufficient  to  divest  resp<Hident  of  ail 
title  in  and  to  the  remainder  of  a  fee-simple 
estate?  Hie  authorities  heretcrfore  referred 
to  certainly  do  not  lend  support  to  appellants' 
contratloo.  If  Henry  or  John,  or  both  of 
them,  had  had  some  kind  of  a  contract  or 
agreement  wldi  ret^ondent  appearing  from 
the  evidence  in  the  record  with  reesonsdile 
certainty  as  to  their  rl^t  to  the  remainder 
after  the  death  of  their  mother  a  dlfferoit 
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cace  mlgbt  be  proMnted  for  oor  conatdera* 
tton.  It  «M  not  as  U  Heory  and  were 
atrangera  to  reapondcnt  and  In  no  way  legal- 
ly or  nuwaUy  obUsHted  to  costribnte  to  her 
support  They  were  ber  sona,  and  tbeor  ap- 
pear to  bave  beoi  dntlfnl  sooa,  and  It  cannot 
be  aald  that  what  they  were  doing  was  so  ex- 
traordinary and  nnuenal  In  daOtul  sois  aa  to 
Justly  tbe  ocmclnalon  that  tbelr  conduct  was 
Induced  by  a  valuable  oonatderatLtm  or  prom- 
ise of  any  kind  oi^  tbe  part  of  their  mother. 

The  other  erldmce  In  the  case  relating  to 
tbls  questl<»  need  not  be  set  out  or  comment- 
ed on  at  length.  It  Is  all  to  the  effect  that 
John  and  Henry,  with'  some  asq^stanoe  from 
other  relattves,  bnUt  the  houses  for  re^Hmd- 
ent  for  her  support  and  malntoiance;  tluit 
they  were  given  to  her  fox  that  purpose  with- 
out any  aort  of  llmltatlou  on  her  estate;  that 
the  other  r^tlves  worked  upon  the  buildings 
at  the  request  of  John  and  Henry,  Henry  In 
particular,  who  represented  that  their  work 
waa  being  dtmated  to  reqKmdent  Thus  ad- 
vised, the  rcilatlves  referred  to  d<mated  th^ 
services  alsa 

In  view  of  these  uncontroverted  facts  the 
tiial  court  ought  to  have  found  uneqoivocaUy 
that  the  premises  were  hers  in  fee  simple. 
So  doubt  he  intended  to  do  so,  Inasmuch  as 
the  CMKdudoDs  of  law  were  to  that  cdfoct 
But  one  dause  In  tbe  findings  to  the  effect  that 
the  houses  were  fgLrea  to  her  '*for  her  snniwt 
and  maintenance  during  her  lifetime^  ren- 
ders the  finding  ambiguous  as  to  whether  ox 
not  a  limitation-  uptm  her  estate  was  intoid- 
ed.  For  this  reason  It  beccHDes  necessary  to 
remand  the  cause,  with  directions  to  the  trial 
court  to  recast  the  findings  in  accordance 
with  these  snggestlonB  and  enter  conclusions 
of  law  and  judgment  aoc<ndlngly.  It  is  so 
ordered.  Respondent  to  recover  costs. 

FRICK,  C.  J.,  and  McOABTT,  OOBFMAN. 
and  GIDEON,  JJ.,  concur. 


BUDGE  V.  BARRON.    (No.  8099.) 
(Supreme  Court  of  Utah.   Dec.  14,  1917.) 
TKNDoa  Airo  Pubohaskb  ^121  —  Contract 

TOa  PUBORABB— SUBBENDKB  OF  InTEREST. 

Defendant  effectually  snrrendered  and  divost- 
ed  himself  of  his  interest  under  his  contract  for 
purchase  of  land,  where,  in  default  in  in- 

terest thereon,  entitling  the  vendor  to  invoke  Its 
forfdture  daoae,  plaintiff  agreed  to  take  it  off 
his  hands,  reimbursing  him  for  his  payments 
thereon,  if  the  vendor  would  agree  to  eliminate 
a  building  restriction  clause,  and  defendant  re- 
ported thu  to  the  vendor,  and  got  it  to  issue  a 
contract  therefor  to  plaintiff ;  writing  not  being 
necessary  for  surrender  of  the  ioteresLi^ 

Appeal  from  District  Court,  Cache  County; 
X  A.  Howell,  Judge. 

Action  by  T.  B.  Budge  against  Ashmer  Ce- 
cil Barron.  Judgment  for  plalntUT,  and  de- 
fendant appeals.  Affirmed. 


*  Aaron  t.  Holmes.  S6  VUh,  41.  M  Pac.  450;  Cnt- 
wrlgbt  T.  SaTtngs  A  iDTMtmcnt  Co.,  33  Utah,  487, 
M  Pae.  IH,  14  AnB.  Cas.  7S5. 


George  Q.  Bldi,  of  Logon,  for  appellant. 
Nebefcw,  Thatdker  &  Bowen,  of  Logan,  for 
respondent 

OOBFMAN.  J.  Itals  is  an  action  brought 
by  the  plaintiff  to  determine  hla  right,  as 
against  the  defendant,  ta  certain  real  vsob^v- 
ty  situate  in  Logan  GLts,  Utah. 

It  ameaxa  that  on  or  about  the  26th  day 
of  February,  1916,  the  defendant  ent»ed  in- 
to a  written  contract  with  Joseph  F.  Smith, 
trustee  in  trust  for  the  Chtirch  of  Jesus 
Christ  of  Latter  Day  Saints,  whereby  and  un- 
der the  terms  of  which  the  said  Joseph  F. 
Smith,  as  said  trustee,  agreed  to  sell,  and  tbe 
defendant  agreed  to  buy,  lot  21,  Temple  View 
addition,  as  shown  on  the  official  plat  of  said 
lands  of  record  In  the  of&xx  of  the  county  re- 
corder of  Cache  county,  Utah,  being  a  part 
of  block  8,  plat  0  of  L<^n  Ci^  survey;  that 
by  the  terms  of  said  contract  the  purchase 
price  of  said  lot  was  fixed  at  $1,000,  of  which 
$100  was  paid  by  the  defradant  upon  entering 
Into  the  contract,  the  balance,  $900,  to  be 
paid  on  or  before  five  years  from  date  of  con- 
tract,  with  Interest  thereon  at  tbe  rate  of  7 
per  cent,  per  annum,  payaMe  quarterly. 
Among  other  things,  aidA  contract  contained 
fbo  condition,  bln^ng  upon  the  grantee's 
heirs,  executors,  administrators,  and  assigns, 
"that  said  premises  shall  be  used  for  resi- 
dence purposes  only,**  and  "that  no  buUdir^ 
shall  be  orected  thereon  costing  leta  than  $8,- 
OOa"  Said  contifact  also  contained  a  for- 
feiture danae  in  the  following  language,  to 
vrtt: 

"It  1b  understood  and  agreed  that  time  ts  and 
shall  be  of  the  essence  of  this  contract,  and  that 
in  case  tbe  said  party  of  the  second  part  shall 
fail  to  promptly  make  any  or  either  of  the  said 

Sayments  of  principal  or  interest  within  sixty 
ays  after  the  maturity  thereof,  or  to  comply 
strictly  with  either  of  any  of  the  terms  of  tois 
contract,  then  the  said  party  of  the  first  part 
shall  have  the  right  to  terminate  this  contract, 
and  to  retain  all  payments  made  hereunder  by 
the  party  of  the  seetrnd  part  as  liquidated  dam- 
ages unless  the  party  of  the  first  part,  his  suc- 
cessors in  office,  or  asdgns  shall  otherwise  elect" 

The  contract  was  made  in  duplicate,  each 
party  retaining  one,  and  cotemporaneous  with 
the  conLract  the  defendant  made  and  deliver- 
ed his  promissory  note  to  C.  W.  NIbley,  agent 
for  Joseph  F.  Smith,  trustee  for  $900,  payable 
with  Interest  according  to  the  terms  of  said 
contract  The  duplicate  of  the  contract  and 
the  note,  after  delivery,  were  held  and  re- 
tained at  the  general  office  of  the  Church  of 
Jesus  Christ  of  Latter  Day  Saints,  at  Salt 
Lake  City,  pending  performance  and  payment 
on  the  part  of  the  defendant  until  on  or 
about  the  time  of  the  transactions  involved 
herein  between  the  plaintiff  and  the  defend- 
ant hereinafter  mentioned  and  set  forth. 

The  negotiations  with  the  defendant  lead- 
ing up  to  the  sale  of  the  city  lot  and  the  ex^ 
ecutlon  of  the  contract  and  promissory  note, 
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on  bebaU  of  Joseph  F.  Smith,  trusted  were 
coodocted  hy  one  Sei^e  F.  Balllf,  who  was 
the  asoit  of  flie  satd  trustee  at  L(«aD,  ntah» 
«M  also  tte  stake  president  of  said  church 
for  Cache  Stake,  a  branch  or  sabordtnate 
body  of  the  main  dmrdL 

The  plaintiff  bt  ttie  action  owned  a  lot 
south  of  uid  Immediately  adjoining  lot  21. 
contracted  for  by  defendant,  and  on  the  28th 
day  of  July,  1910,  was  engaged  In  botldtttg  a 
residence  thereon.  On  aald  day  the  defi- 
ant approedied  the  plalntifT  and  advised  him 
that  he  was  planning  to  go  to  Idaho  and  take 
charge  of  bis  father's  fam,  and  that  he  wonid 
like  to  dispose  ot  his  interests  In  lot  21. 
Plaintiff  became  Interested,  and  informed  the 
defendant  that  he  wonld  purchase  lot  21  pro- 
vided the  restrictions  in  defendant's  contract 
reQulring  said  lot  to  be  used  for  residence 
purposes  alone  could  be  eliminated,  and  the 
restrictions  so  qnallfled  as  to  permit  a  rock 
bam  situated  thereon  to  be  used  for  a  garage 
or  the  purposes  originally  Intended.  O^ere- 
upon  the  defendant  advised  the  plaintiff  that 
he  thougjit  the  restrictlonB  in  the  contract 
could  be  removed  as  desired  by  the  plaintiff, 
and  the  plaintiff  advised  the  defotdant  that, 
if  that  could  be  done,  he  could  feel  pretty 
sure  that  he,  the  plaintiff,  would  purchase  the 
lot  The  defendant  on  the  same  day  called 
on  Balllf  and  Informed  him  ttiat  he  contem- 
plated going  to  Idaho  and  would  like  to  be 
relieved  ot  his  contract  to  purchase  lot  21, 
and  that  the  plalotlff  would  buy  his  Interest 
therein  provided  the  restrictions  In  the  con- 
tract oould  be  modified  as  desired  by  the 
plaintiff.  ThereuiMm  BalUf  adviaed  him  that 
tt  would  be  all  right,  and  he  would  do  what 
he  could  for  him.  The  defendant  then  re- 
ported back  to  the  plaintiff  that  he  thought 
the  restrictions  In  the  contract  could  be  mod- 
ified, in  which  case  It  was  agreed  that  the 
plaintiff  shoukl  pay  the  defendant  the  $100 
bdtlal  payment  made  by  defendant  on  his 
ofuitract,  and  ttie  thea  accmed  interest*  |15.- 
75*  en  his  note,  and  assume  the  balance,  $000, 
at  the  purchase  price  of  said  lot  21,  so  that 
defradant  could  have  his  note  canceled  and 
his  contract  to  purchase  terminated.  On  the 
fcAlowlag  day,  Jnly  29,  1916,  the  defendant 
again  called  on  Balllf,  and  In  the  presence 
and  hearing  of  the  defendant  the  following 
letter  was  dictated  and  forwarded  by  mall  to 
the  general  office  of  the  trustee  at  Salt  Lake 

"Office  of  Oadie  Stake  PreeldencTt 

"Logan,  Utah,  July  29,  1916. 
"Bp.  O.  W.  Nibley  and  Gouds.,  Salt  Lake 
City.  Utah— Dear  Brethren:  Will  yon  please 
return  the  contract  made  by  A.  C.  Barron  for 
lot  M<k  21.  Temple  Vl^  addition.  This  con- 
tract has  been  transferred  to  Dr.  T.  B.  Budge, 
and  It  wQl  be  necessarv  to  make  a  new  con- 
tract. Please  forward  tnese  papers  and  I  shall 
Skecnte  the  ctmtract 

■^oor  biothw.        Serge  F.  Balllf 

"Stake  Fze23eBt** 


After  the  foregoing  letter  had  beoi.  dic- 
tated the  deteadant  again  called  on  the  seme 
day.  July  29tb,  upon  the  ^alntur,  and  ad- 
vised Urn  that  Ur.  BalUf  had  written  the 
letter,  and  it  was  then  discnssed  between  the 
plaintiff  ai^  deftedant  as  to  the  method  that 
dMUld  be  adf^pted  by  the  iflalnttff  in  taking 
over  the  interests  of  the  defendant  in  the 
property,  and  as  to  fiie  advisability  ot  mak- 
ing a  new  contract  with  the  trustee  with  ttie 
desired  modlfloitloia  of  the  restrletiona  in 
the  use  of  the  pnverty.  During  this  amver- 
sation  the  defendant  tnmed  over  to  llie  idalik> 
tiff  the  contract  he  had  theretofore  ratered 
Into  with  the  trustee,  nils  was  on  Saturday. 
On  the  following  BConday,  July  31,  1916,  the 
defendant  had  changed  his  mind  about  dis- 
posing of  his  interest  In  said  lot,  and  from 
thenceforth,  ae  the  record  shows,  proceeded 
to  make  the  claim  that  he  had  not,  by  what 
had  theretofore  transpired  between  hinaseir, 
the  plaintiff,  and  Bailiff,  as  agent  for  the 
trustee,  divested  himself  of  his  Interest  In 
said  lot  21  under  his  contract  with  the  trus- 
tee for  the  purchase  of  the  same. 

The  plaintiff,  after  the  conversations  had 
with  the  defendant  on  the  20th  of  Jiriy,  an& 
while  holding  the  duplicate  contract  of  the 
defendant,  proceeded  to  enter  into  possession 
of  lot  21,  and  on  Sunday,  Ju>y  30th,  had  the 
bam  situated  thereon  wired  with  electric 
wires,  and  has  ever  since  claimed  to  be  the 
rightful  owner  of  said  lot  21  subject  te  a 
contract  to  purchase  of  the  trustee,  bearing 
date  August  1, 1916. 

The  record  further  discloses  that  svbse- 
quent  to  July  31,  1916.  when  the  def»dant 
had  changed  his  mind  regarding  the  disposal 
of  his  Interest  in  said  lot  21.  he  gave  notioe 
that  he  would  continue  to  daim  his  Intereat 
under  his  said  contract  to  purchase  ttie  lot; 
that  he  made  remittance  of  the  deUnqu«it  In- 
terest to  the  graeral  office  of  the  trustee  In 
Salt  Lake  City,  and  proceeded  to  exercise 
property  rights  over  the  premises  by  expend- 
ing labor  and  material  in  the  remodeling  of 
the  barn  situated  thereon  for  use  as  a  family 
residence  until  restrained  and  enjoined  from 
80  doing  by  the  order  and  decree  of  the  trial 
court  in  this  action. 

The  plaintiff,  in  his  ccmiplalnt.  In  sub- 
stance, pleads  the  entering  Into  of  the  con- 
tract by  the  defendant  on  the  25th  day  of 
February,  1916,  to  purchase  lot  21  of  Joseph 
F.  Smith,  trustee ;  the  default  of  the  defend- 
ant in  making  Interest  payments  thereunder ; 
in  effect,  an  abandonment  by  the  defendant 
of  said  contract ;  a  tender  of  payment  to  the 
defendant  of  the  amount  theretofore  ad- 
vanced or  paid  by  him  under  the  terms  of 
the  contract ;  the  snbseQuent  cancellation  of 
defendant's  contract  and  note  for  the  bal- 
ance owing  by  him  qn  the  purdiase  price  of 
said  lot;  and  the  entering  into  dt  a  new 
agreement  by  plaintiff  with  the  tmatee  tw 
the  purdiase  thereof  on  August  1*  1816. 
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Flatetlff  prajed  InjnnctlTe  rtiief,  and  that 
Ids  right  and  title  to  the  premlaes  be  quieted 
u  Bgaliist  the  defendant. 

The  answer.  In  snbstance,  admits  the  al- 
legations of  the  complaint  with  the  exception 
of  ownership  of  the  premises  by  the  plaintiff, 
which  Is  denied ;  afflrmatlTely  alleges  owner- 
diip  in  the  defendant  under  his  contract  to 
purchase  of  the  tmstee;  and  pleads  in  bar  to 
ptalntUTs  cause  of  acdon  the  provisions  of 
sections  1974,  24(0,  2463»  Gomp.  Lews  Utah 
1907.  The  r^ly  of  the  plaintiff  ,!b,  in  effect, 
a  genoral  denial  ot  the  afllzmatlTe  allega- 
tlons  of  the  answer. 

Upon  trial  to  the  court  wltboift  a  Jury  the 
iBsnes  were  found  In  favor  of  the  plaintiff, 
notion  for  a  new  trial  was  denied.  The  de- 
fendant apiKals. 

Numerous  errors  are  assigned  by  the  de- 
fendant, principally  as  to  the  rulings  of  the 
trial  court  In  the  admlsslfm  and  rejection  of 
testimony  on  the  trial,  and  to  the  court's  find- 
ings of  fact  and  conclusions  of  law. 

As  we  view  tbe  record,  and  after  careful 
consideration  of  the  contentions  made  by  the 
respectlTe  parties,  the  main  quesUon  InvolT- 
ed*  and  the  one  that  must  necessarily  control, 
and  is  now  before  the  court  for  determina- 
tion on  appeal,  Is  whether  or  not  the  acts 
and  conduct  of  the  defendant  vrere  such  as  to 
divest  him  of  the  inter^t  it  Is  conceded  be 
acquired  under  the  written  contract  entered 
into  by  bim  with  Joseph  F.  Smith,  tmstee,  on 
the  ^th  day  of  February,  1910,  for  tlie  pui^ 
chuse  of  the  real  property  now  the  subject  of 
this  controversy. 

The  material  findings  of  the  trial  court 
complained  at  by  defoidant  bearing  on  the 
question  Involved,  after  stating  in  substance 
the  terms  and  conditions  of  the  contract  of 
February  25,  1916,  Including  the  forfeiture 
clause,  are  as  follows: 

"That  on  the  28th  day  of  July,  1916.  the  de- 
fendant, beios  then  more  than  60  days  in  default 
in  the  payment  of  the  interest  due  narsuant  to 
the  terms  of  his  said  contract,  called  at  the  of- 
fice of  the  plaintiff  In  the  city  of  Logan  and 
stated  and  represoited  to  the  plaintiff  that  he, 
tlie  defendant,  desired  to  remove  to  the  state  of 
Idaho  to  engage  in  the  bnaineaa  of  farming,  and 
requested  the  plaintiff  to  relieve  him,  the  ddFend- 
ant,  bom  said  contract  to  parchase  said  proper- 

S,  by  taking  over  said  contract  and  assuming 
e  obligation  to  pay  the  purchase  price  there- 
under; that  plaintiff  replied  tbat  he  would  pur- 
chase said  property,  provided  the  defendant 
would  secure  the  consent  of  the  owner  thereof 
to  a  modification  of  the  contract  of  porcbose  by 
the  elimination  of  the  said  conditions  contained 
therein  with  respect  to  the  use  of  said  premises 
for  residence  purposes  and  with  respect  to  the 
oost  of  any  building  erected  thereon,  in  which 
event  plaintiff  woold  agree  to  take  the  defend- 
ant's place  as  the  purdiaser  of  said  property, 
and  would  pay  to  Serge  F.  Ballif,  the  agent  of 
the  owner  uiereof  and  the  person  througli  whom 
the  contract  with  the  defendant  had  been  con- 
flummated,  for  the  defendant's  benefit,  the  9100 
which  defendant  had  paid  under  bis  said  con- 
troct;  tbat  defendant  then  and  there  agreed 
with  plaintiff  to  have  a  new  contract  prepared 
by  BaUif  eliminating  said  conditions  and  sub* 
■tltoting  plaintiff  as  purchaser. 
"Itat  the  defoidant  thereopon  called  upon, 


said  Serge  F.  BaUif  and  represented  to  said 
BaUif  that  he  desired  to  be  relieved  from  said 
contract,  and  that  plaintiff  had  agreed  to  pur- 
chase sud  property  in  the  place  and  stead  of  the 
defendant,  if  the  said  conditions  with  respect  to 
the  use  of  said  property  and  with  respect  to  the 
cost  of  any  building  erected  thereon  could  be 
eliminated;  tbat  said  B^lif,  acting  for  said 
Joseph  F.  Smith,  trustee,  the  owner  of  said 
property,  agreed  to  the  elimination  of  said  coii- 
ditions,  and  thereupon  defendant  requested  said 
Baltif  to  take  such  steps  as  might  be  necessary 
to  substitute  the  plaintiff  for  him,  the  said  de- 
fendant, as  purchaser  of  said  property;  that 
said  Ballif  thereupon  stated  to  defendant  that 
be  would  make  a  new  contract  with  the  plaintiS 
for  the  purchase  of  said  pro]>erty,  and  tbat  be 
would  procure  from  his  principal  at  Salt  Lake 
City  the  cancellation  of  defendant's  said  contract 
and  return  said  contract  to  said  defendant,  and 
said  Ballif  did  then  and  there,  in  the  presence 
of  defendant,  dictate  a  letter  to  one  C.  W. 
Nibley,  of  Salt  Lake  City,  the  agent  of  said  Jos- 
eph F.  Smith,  trustee  in  trust,  and  with  whom 
defendant's  said  contract  had  been  deposited,  re- 
questing the  return  of  defendant's  said  contract 
and  advising  that  a  new  contract  for  the  pur- 
chase of  said  property  by  the  plaintiff  bad  been 
agreed  upon  and  would  be  entered  into  in  the 

Silace  and  stead  of  said  contract  with  said  de- 
endant,  and  that  defendant  then  and  there  gave 
his  approval  and  consent  to  said  letter  aa  dic- 
tated. 

"That  thereafter,  to  wit,  on  the  29th  day  of 
July,  1916,  d^endant,  who  bad  In  hia  possession 
a  copy  of  bis  said  contract  with  the  said  Joseph 
F.  ^itb,  trustee,  delivered  up  and  surrend«ed 
the  same  to  the  plaintiff,  and  the  plaintifP,  on 
the  day  following,  to  wit,  July  30,  1916.  went 
into  possession  of  said  property  and  installed  in 
the  building  hereinafter  referred  to  the  nece*- 
sarv  electric  wiring,  in  order  tbat  said  bulldtng 
might  be  famished  with  light 

"Tbat  on  the  1st  day  of  August,  1916,  pursu- 
ant to  the  agreement  and  understanding  had 
with  said  defendant  and  the  said  Ballif,  the 
plaintiff  entered  into  a  written  contract  with 
said  Joseph  F.  Smith,  trustee,  whereby  and  by 
the  terms  whereof  said  Joseph  F.  Smith,  tmstee, 
agreed  to  sell  and  the  plaintiff  agreed  to  buy 
the  said  property  hereinbefore  described  for  the 
sum  of  $1,000,  SlOO  of  which  was  on  said  date 
paid  to  said  Ballif,  the  same  to  be  paid  over  by 
said  Ballif  to  said  defendant  to  reunborse  him 
for  the  amount  paid  by  said  defendant  on  his 
said  contract  for  said  property,  and  by  the  terms 
of  the  plaintiff's  said  contract  the  balance  of 
said  purchase  price  is  to  be  paid  on  or  before 
five  years,  with  Interest  at  tbe  rate  of  7  per  cenL 
per  annum,  payable  quarterly;  tbat  the  condi- 
tions with  respect  to  the  use  of  said  profwrty  for 
residence  purposes  and  ss  to  the  cost  of  any 
building  erected  thereupon,  which  were  contain- 
ed in  the  contract  between  the  said  Joscpb  F, 
Smith,  trustee,  and  the  defendant,  were  omitted 
from  the  plaintiffs  said  contract,  snd  in  lieu 
thereof  the  plaintiff's  eontract  contained  the 
following  provisions:  'That  said  premises  shall 
be  used  for  residence  purposes,  garage,  or  for 
the  purpose  for  which  tbe  building  now.  stand- 
ing on  it  was  intended.'  And  by  the  tons  of 
said  contract  plaintiff  ia  granted  immediate  pos- 
session of  anid  premises,  in  consideration  at  the 
payment  of  all  taxes  and  assessments  legally 
levied  thereon. 

"Tbat  on  or  abont  the  3d  day  of  August,  1916, 
notwithstanding  bis  agreement  with  the  plain- 
tiff, and  notwithstanding  he  bad  abandoned  and 
surrendered  bis  said  contract  with  said  Joseph 
F.  Smith,  trustee,  dated  February  25,  1916,  and 
notwithstanding  plaintiff,  pursuant  to  defend- 
ant's request,  by  his  contract  of  August  1,  1916, 
had  been  substituted  for  the  defendant  as  the 
purchaser  of  ssid  property,  and  notwithstanding 
the  protests  and  objectious  of  the  plaintifl^  de- 
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fendant  went  upon  die  abore-detcribed  propNty 
and  commenced  the  work  of  remodeling  raid  bam 
to  make  the  same  aaitable  for  residence  pnr- 
posM,  and  on  said  date  transmitted  to  Bisbop 
p.  W.  mbley  at  Salt  Luke  Oity  the  anm  of 
SlB.'nt,  in  the  payment  of  whidi  the  said  de- 
fendant bad  been  and  was  in  default  at  the  time 
of  his  agreement  with  the  plaintiff  herein  on  the 
28th  day  of  Ja^,  191^  and  at  the  time  of  his 
abandonment  ct  his  said  contract  on  the  20th 
day  of  July.  1916;  that  said  amount  so  trans- 
mitted to  said  O.  W.  Nibley  was  by  one  of  bis 
derlu  credited  to  said  defendant  merely  as  a 
clerical  act  and  without  any  knowledge  on  the 
part  of  said  derk  of  the  dealings  between  the 
plaintiff  and  defendant,  the  said  credit  being 
entered  by  reason  of  the  fact  that  defendant  ap- 
peared on  the  books  by  said  clerk  as  one  with 
whnn  a  contract  had  been  entered  into,  and  by 
reason  of  the  further  fact  that  defendant's  cbe<^ 
was  received  in  the  mail  with  other  remittances 
in  the  nsuid  conrae  <^  buiBlnees,  and  not  other- 
wla& 

"That  on  or  about  the  8th  day  of  August, 
1916,  said  Serge  F.  BaUif  tendered  to  tbe  de- 
fendant hie  said  contract  of  Febmair  26,  1916, 
duly  canceled,  together  with  Us  cbaA  for  9100, 
and  prior  to  the  commenconent  of  this  action 
made  due  tender  to  defendant  of  all  moneys, 
both  principal  and  interest,  paid  by  the  defend- 
ant to  said  Ballif  or  to  aala  Joaqph  V,  Smith, 
trustee,  both  of  which  tenders  were  by  the  de- 
fendant refused." 

As  coDclnslODs  of  law  from  the  foregoing 
facts  the  court  foaad: 

"TioLt  by  his  conduct  the  defendant  abandoned 
his  contract  ci  February  26,  1916,  and  surren- 
dered all  his  rights  thereunder." 

We  have  read  the  entire  record  of  the  tes- 
timony given  at  the  trial,  and  while  at  times 
the  evidence  may  be  confilctlng,  yet  In  our 
Judgment  the  great  weight  of  the  testtmony 
Is  in  full  accord  with  the  foregoing  findings 
of  the  trial  court  Indeed,  the  plalntUTs 
own  testimony  affords  quite  conclosive  proof 
that  he  authorized  the  making  of  the  con- 
tract of  sale  on  the  part  of  the  owner  of 
the  property  vrith  the  plaintiff,  under  which 
plaintiff  now  claims.  We  quote  defendant's 
testimony  in  that  regard: 

"Q.  And  the  necessary  arrangements  which 
you  were  to  make  were  that  a  new  contract  was 
to  be  gotten  up  and  the  restrictions  removed? 
A.  Tes,  sir.  Q.  And  then  you  would  go  through 
with  it?  A,  Ye&  sir.  Q.  And  yon  agreed  to 
that  at  that  time?  A.  To  what?  Q.  To  what 
I  have  ^ust  stated?  A.  May  I  have  it  read 
over  again  please?  (Question  read.)  A.  No.  Q. 
You  agreed  to  that  you  say?  A.  He  said  that 
he  would —  Q,  Just  answer  thequestion  ;  I  ask 
you  if  yon  agreed  to  it?  A.  He  said  that  he 
would  pay  me  what  it  had  cost  me,  and  I  said 
'Yes,*  1  w.ould  agree  to  it.  Q.  After  he  had  told 
you  he  would  pay  you  what  it  had  cost  you, 
he  told  yon  did  he  not  that  it  would  he  bett^ 
to  have  a  new  contract?  A.  I  just  stated  tJbat 
he  said  that  it  would  be  better  for  me  to  get 
up  a  new  contract  with  the  restrictions  eliminat- 
ed, and  if  such  was  the  case,  he  would  pay  me 
what  it  had  cost  me.  Q.  And  you  said  that 
was  all  right?  A.  X  don't  know  that  I  did. 
Q.  Well  you  agreed  to  it?  A.  I  didn't  say  1 
wouldn't  Q.  Can  you  answer  my  question,  Mr. 
Witness?  A.  I  don't  remember  what  I  said, 
but  I  didn't  object  to  that  Q.  Well  then  it  was 
agreeable  to  you?  A.  Yes,  sir.  The  Court: 
You  didn't  say  'Yes*  to  that,  then?  A.  This 
last?  Q.  Yes.  A.  Didn't  I  state  that  I  did? 
Q.  You  didn't  say  anything,  but  a  little  while 
before  I  understood  you  to  say,  'Yea,  I  agreed 


to  that  What  did  you  understand  you  agreed 
to?  A.  I  understood  that  I-agreed  to  4isp«se 
of  my  interest  to  Mr.  Budge  prorldiDC— he  asked 
me  tO'  get  up  a  contract  with  the  restrictions 
eliminated,  and  then  he  would  pay  me  what  it 
had  cost  me.  Q.  Now,  Is  that  what  yon  under- 
stood  you  were  agreeing  to?  A.  Yes,  sir.  The 
Court:  I  see,  all  right" 

In  keeping  with  the  foregoing  testimony 
of  the  defendant  the  record  shows  that  Bal- 
lif the  agent  of  the  owner  of  the  property, 
at  the  regnest  of  defendant  addressed  the 
letter  of  July  29,  1916,  to  the  general  office 
of  the  tmstee  In  Salt  Lake  City,  asking  the 
return  of  the  defendant's  contract  advising 
that  defendant's  interest  had  been  transfer- 
red to  the  plaintiff,  that  It  would  be  neces- 
sary to  execute  a  new  contract  directing  a 
return  of  the  defendant's  papers,  and  that 
he  (Ballif)  would  execute  a  new  contract. 
The  record  farther  shows  that  Ballif,  as 
agent  for  the  owner,  did,  on  the  morning  of 
July  31st  following,  execute  and  deliver  a 
new  contract  for  the  purdiase  of  the  premis- 
es by  the  plaintiff,  and  on  the  same  day  de- 
livered it  to  the  plaintiff,  and  that  the  philn- 
tlff  has  since  claimed  under  it  the  interest 
In  the  property  here  contended  for  by  him. 
The  intent  and  purpose  of  the  defendant  to 
abandon  his  contract  to  purchase  the  prem- 
ises of  the  owner,  his  authorisation  of  a 
sale,  and  the  entering  Into  of  a  new  contract 
between  the  owner  and  the  plaintiff  was 
made  manifest  by  his  acts  and  conduct  up 
to  this  time.  Moreover,  in  view  of  the  fact 
that  defendant  had  long  since  defaulted  in 
his  interest  payment,  the  owner  of  the  prop- 
erty had  the  indei>endent  right  to  invoke 
the  forfeiture  clause  of  the  defendant's  con- 
tract, especially,  we  think,  after  appealing 
to  the  owner,  as  he  did  In  furtherance  of  his 
own  interest  to  have  the  plaintiff  substituted 
as  a  purchaser  of  the  premises.  That  the 
defendant  subsequently  changed  bis  mind 
and  altered  his  purposes,  as  a  matter  of  law, 
was  of  DO  consequence.  Nor  may  he  now 
successfully  contend  that  his  interests  In  the 
property  In  question  were  not  effectively 
surrendered  by  reason  of  his  not  having 
surrendered  them  by  deed  or  conveyance  in 
writing  in  compliance  with  the  statutes. 
Aaron  v.  Holmes,  3C  Utah,  49,  99  Fac.  450; 
Cutwrl^t  T.  Savings  &  Invest  Co.,  S3  Utah, 
487,  94  Pac.  984.  14  Ann.  Cas.  726;  Telford 
V.  Frost  76  Wis.  172,  44  N.  W.  835. 

In  the  case  of  Cutwright  t.  Savings  ft  In- 
vest Co.,  supra,  the  questions  Involved  were 
so  analogous  to  those  of  the  case  at  bar  tbat 
it  becomes  unnecessary  to  say  more  than  that 
the  principles  of  law  there  announced  and 
applied  were  adhered  to  by  the  district  court 
In  the  trial  of  this  action,  and  tbat  no  prej- 
udicial error  is  disclosed  by  the  record. 

It  is  therefore  ordered  that  the  judgment 
of  the  district  court  be  affirmed;  plaintiff 
to  recoTer  costs. 

FRICK,  C.  J.,  and  McCARTY,  XHUBBiAM, 
and  GIDEON,  JJ^  ooncvr. 
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CITT  OF  ASXOSIA  t.  MALONB. 
(Sopxame  Court  of  Ongon.   Jan.  8,  191S.) 

1.  Gbiminal  Law  ^»1182— Appbal— Fobual 

DiFECTB. 

The  contention  that  ths  jnoKment  of  convic- 
tion Bhould  be  affirmed,  because  defendant's 
counsel  moved  for  a  directed  verdict  instead  of 
a  verdict  of  not  guilty,  fa  without  merit. 

2.  STATuimiB=^22S— -Exceptions  and  Fboti- 

80»— "EiNACTING  GUUSE"— "PBEAUBLE. " 
The  term  "enactinf  clause"  generally  relates 
to  a  requirement  in  a  constitution  or  municiital 
charter  demandins  the  use  of  a  designated  clause 
■o  as  to  give  vallditjr  to  a  statute  or  ordinance, 
and  what  is  generaUy  designated  the  "enacting 
claose"  of  a  statute  is  occasionally  called  the 
"preamble";  while  a  section  of  a  statute  de- 
nouncing an  offense  Is  sometimes  spoken  of  as 
the  "enacting  clause.** 

[Ed.  Note.— For  other  definitiona,  see  W<nds 
and  Phrases,  First  and  Second  SariiBB,  Snaetlng 
Clause ;  Preamble.] 

8.  Intoxicating  Liquobs  «sb197— JmiBDio- 
TioH  or  PoLicK  Couans. 
Under  Laws  191B,  p.  166,  f  82,  providing 
that  justicea  of  the  peace  and  otner  courts  hav- 
ing jurisdiction  as  such  shall  have  concurrent 
Juriaoktlon  with  the  circuit  court  for  violataons 
of  the  act,  poUce  courts  generally  possess  the 
same  authority  to  hear  and  determine  cases  as 
Justice  courts,  and  have  concorrent  ^risdictlon 
with  the  circuit  court  of  most  violations  of  the 
prohibitory  laws. 

4.  iNTOxicATiNa  Liquobs  ^=3221— Pbosecu- 

TIONS  UHDEB  OSDINANCES  —  BtATDTES  AP- 
PLICABLE. 

Laws  1916,  p.  166,  (  38,  providing  that  It 
shall  not  be  necessary  for  the  state  to  allege 
that  the  party  diarged  did  not  have  legal  au- 
thority to  sell  sadi  liquor,  or  was  not  within  any 
of  the  exoeptltms  of  the  act,  has  no  applicatUm 
to  a  prosecution  under  a  municipal  ordmanoe. 
6.  Municipal  Ooefobations  ®=>589  —  Obdi- 

KANCES  CBEATZNQ  MiSDEMEANOBS. 
A  munidpal  enactment  creating  a  misde- 
meanor can  rise  to  no  greater  dignity  or  im- 
portance than  a  statute  defining  a  crime  of  that 
class. 

6.  IKDICTHENT  AND  IHFOBICATION  «5903— HDP* 
PLTINO  OVISSIONB  UNLAWFULLT. 

^e  use  of  the  word  **unlawfaU]r*'  1a  ■  crim- 
inal accusation  for  a  statufawy  misdemeanor  can- 
not, in  the  absence  of  an  enactment  to  that  ef- 
fei:t,  supply  the  omission  of  a  statement  of  facta 
neeesssry  to  show  the  commission  of  die  d- 
fcnssb 

7.  Intoxioatxno  Liquobs  4s9221— Negatxt- 
zho  exoepnons— "indictiient." 

Under  ordinance  making  it  unlawful  to  have 
In  powoarton  intoxicants  **not  permitted  by  the 
general  lavs  of  the  state  of  Oregon,"  the  quot- 
ed exception  being  a  part  of  what  is  ususlly 
termed  the  "enacting  dtause"  must  be  negatived, 
and  a  complaint  not  negativing  inch  exception 
by  appropriate  language  was  demarrable  in  view 
of  L.  O.  L.  S  2482,  providing  that  a  complaint 
is  to  be  deemed  an  indictment  within  the  provi- 
sions of  diapter  7  of  Code  of  Criminal  Procedure 
(L.  O.  81  1436-1460),  as  to  sufficiency  of  in- 
diebnent. 

[Sid.  Note.— JBW  other  definitions,  see  Words 
and  Phrases^  S^rst  and  Second  Series.  Indict- 
ment] 

In  Bana  Appeal  from  Circuit  Court,  Clat- 
sop Coanty;  J.  A/Eabin,  Judge. 

Walter  Malone  ^as  adjudged  gnll^  ot  the 
▼ltdatlMi  of  a  ordinance,  and  appeals. 
Reversed  and  reknanded. 


The  defendant  was  accused  by  a  verified 
complaint  filed  in  the  police  conrt  of  the  dty 
of  Astoria  of  violating  the  provisions  of  Or- 
dinance Ho.  6026  of  that  monidpallty.  wlilch 
offense  was  aUeged  to  have  been  committed 
as  follows: 

"That  said  Walter  Malone,  within  the  corpo- 
rate limits  of  the  city  of  Astoria,  Clatsop  coun- 
ty, state  of  Oregon,  on  the  26th  day  of  August, 
1917,  then  and  there  being,  did  nave  unlaw- 
fully in  bis  possession  intoxicating  liquors,  to 
wit,  beer  and  wine,  contrary  to  the  ordinance 
in  sndi  case  made  and  provided,  and  against  the 
peace  and  good  order  of  the  said  city  of  Astoria." 

A  demurrer  to  the  charge,  on  the  grounds 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  crime  or  show  an  Infringement  of  the 
designated  ordinance,  was  overruled,  and  the 
defendant  declining  further  to  plead  or  offer 
any  evidence  was  found  guilty  and  appealed 
from  the  resulting  judgmoit  to  the  circuit 
court  for  that  county  where  the  cause  was 
tried,  and  when  the  testimony  for  the  prose- 
cution was  received  the  def^dant,  without 
offering  any  evidence,  moved  for  a  directed 
verdict  in  his  favor,  but  the  motion  was 
denied,  and  having  again  been  found  guilty, 
he  appeals  to  this  court  from  the  Judgment 
which  followed. 

Norblad  ft  Heaae,  oC  Astoria,  tor  appetUant. 
Olof  AnderBon,  City  Atty«  and  O.  B.  Setters, 
both  of  Astxnla,  for  zeapoodent 

MOORE.  J.  (after  atatlng  the  facts  as 
above).  [1]  It  to  Insisted  that  the  Judgment 
rendered  herein  should  be  affirmed  because 
the  defendant's  counsel  moved  for  a  directed 
verdtet  In  tsTor  of  their  dlent  Instead  ol  a 
verdict  of  not  guilty.  The  court  undoubtedly 
understood  the  purpwt  of  the  motion,  which 
application  was  not  denied  by  reasom  of  any 
indeflniteneas  therein  as  to  the  meaning  in- 
tended to  be  conveyed.  The  point  contended 
tor  Ib  without  merit 

This  action  was  founded  upon  section  6  of 
the  ordinance  mentioned,  irtildi  prorlBifn 
reads: 

"It  shall  be  onlawful  for  any  person,  persons, 
firm,  company  or  corporation  to  have  in  hia,  hei, 
their  or  its  possession  within  the  corporate  lim- 
its of  the  dty  (tf  Astoria,  any  intoucatiug  liq- 
uor not  pMintttad  1^  the  gomal  laws  ta  the 
state  of  Or^on." 

It  will  be  noted  that  the  accusation  herein 
omits  the  language  "not  permitted  by  the 
general  laws  of  the  state  of  Or^n,"  as  set 
forth  In  the  section  quoted.  Though  a  clause 
of  the  Constitution  of  Or^on,  which  became 
operative  January  1, 1916,  prohibits  the  man- 
ufacture or  sale  within  this  state  of  Intox- 
icating llQuors,  except  for  medicinal,  scien- 
tlfic,  sacramental,  or  mediaiilcal  purposes 
(Gen.  Laws  Or.  1015,  p.  12),  and  another  pro- 
vision of  the  organic  law  inhibits  the  im- 
portation of  sacb  HQUon  tor  beverage  pur- 
poses (Gen,  Laws  Or.  1917,  p.  8),  It  Is  not  vlo- 
latlve  of  any  enactment  for  a  person  to  have 
In  his  poBsesston  Intoxlcatliv  liquors  whldi 
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were  lawfully  procured  and  In  hi3  custody 
within  this  state,  February  2,  1917,  when 
section  5  of  chapter  141,  Gen.  Laws  1916,  was 
amended  (chapter  40,  Gen.  Laws  Or.  1917). 
Thus,  If  the  wine  and  beer  charged  to  have 
been  In  the  defendant's  possession  were  se- 
cured by  him  on  or  prior  to  February  2, 1917, 
and  he  was  then  In  custody  thereof  wittiiD 
this  state,  no  crime  was  committed  by  having 
pMsesslon  of  eadi  beverages.  This  Is  the 
only  Instance  In  which  the  possession  of  beer 
could  legally  have  be&a  secured  or  held  at 
the  time  alleged  In  the  complaint 

"It  shall  be  lawful  for  any  priest  or  miniater 
of  any  church  or  religious  congregation  in  this 
state  using  wine  in  administering  the  sacrament 
to  receive  from  any  common  carrier  such  rea- 
sonable quantity  or  wine  as  may  be  necessary 
for  sacrDmental  purposes  only,  to  be  imported 
into  this  state  under  permit  of  the  district  attOT- 
ney  for  the  county  in  which  such  cliurcb  or 
congregation  holds  Its  meetings."  Section  12(b), 
c.  141,  Laws  1915,  as  amended  by  section  S, 
diapter  40,  Gen.  Laws  Or.  1917. 

It  therefore,  ttie  defoidant  was  a  priest 
or  minister  as  thus  described,  or  a  common 
carrier  who  had  imported  for  such  clergyman 
wine  punmant  to  a  permit  regularly  Issued 
ttaerefOT,  no  crime  was  cnmnltted  In  having 
possession  within  this  state  of  any  raawmable 
qnantlty  of  wine  tor  sacramental  purposes. 

Ethyl  alcohol  may  also  be  legally  Imported, 
kept,  sold,  and  d^lvered  for  medldnal,  sclen- 
tlflc,  or  meelianb»l  purposes  within  Or^;<»i. 
Gen.  Laws  191S,  p.  12;  section  6,  chapter  141, 
Gen,  Laws  1915)  as  amoided  by  <duipter  40, 
Gen.  Laws  1017.  As  neither  wine  nor  beer 
CMoes  within  that  class  of  Sntoxicatlne  llqnor, 
It  la  unnecessary  to  refsr  to  Ute  instances 
In  which  the  possession  of  sndb  alcohol  can 
I^Uy  be  held.  It  Is  contended  that  the 
cfMnidaint  herein  does  not  state  fhcts  safB.- 
dent  to  ccoistltute  a  crhne,  or  to  show  a  yio- 
latbm  of  the  provlslona  Ordinance  No. 
S02S,  In  that  tiie  accusation  does  not  nega- 
tive  tbese  exertions  to  the  general  prohi- 
bition law,  by  alleging  that  not  having  In  his 
possession  within  this  state  on  February  2, 
1917,  any  alcoholic  stlmnlants,  nor..aien  b^ni; 
a  priest  or  minister  of  uiy  church  or  reli- 
gious congregation  la  Oregon,  using  wine  in 
the  administration  of  the  sacrament,  nor  a 
common  carrier  Importing  into  this  state  un- 
der permit  of  the  district  attorney  of  the 
county  in  which  such  church  or  cwgregatlon 
holds  fta)  meetings,  any  wine  the  defendant 
at,  etc.,  on,  etc.,  did  unlawfully  have  in  his 
possession  intoxicating  liquors,  to  wit,  beer 
and  wine,  contrary,  etc. 

In  State  v.  Tamler,  19  Or.  528,  580,  25  Pac. 
71,  72  (0  L.  R.  A.  S53),  In  speaking  of  an  ac- 
cusation diarglng  a  vlcdatlon  of  the  provi- 
sions of  a  statute  creating  a  misdemeanor  and 
containing  excepted  clauses,  Mr.  Justice  Bean 
remarks: 

"The  general  rule  <m  this  subject  is  that  where 
the  exception  or  proviso  is  stated  In  the  enact- 
ing dause^  it  is  necessary  to  negative  them  in 
order  tiiat  the  description  of  the  offense  may 
in  an  reai^ects  correspond  with  the  statute ;  but 


where  such  reception  or  proviso  Is  emtidnsd  in 
another  or  subsequent  section  of  the  statnte,  it 
is  a  matter  of  defenss  and  need  not  be  negatived 

in  the  indictment" 

To  the  same  effect  see  BinhofC  t.  State,  49 
Or.  410,  00  Pac' 586;  State  v.  Canuody,  60 
Or.  1,  91  Pac.  446,  1081,  12  L.  B.  A.  (N.  S.) 
828;  State  V.  Elsen,  53  Or.  297.  99  Pac.  282. 
100  Pac.  257;  State  v.  Atwood,  54  Or.  526, 
102  Paa  285, 104  Pac.  196.  21  Ann.  Gas.  616; 
State  T.  Edmunds,  55  Or.  236,  104  Pac.  430; 
State  T.  Runyon,  62  Or.  246,  124  Pac.  259; 
State  V.  Sommer,  71  Or.  206,  142  Pac.  750; 
State  V.  Aplln,  81  Or.  621, 160  Pac.  638.  See, 
also,  12  Stand.  Ency.  Proced.  458;  United 
States  V.  Cook,  17  Wall.  (84  U.  8.)  168,  21  L. 
Ed.  53a 

[2]  The  term  "enacting  claose,**  as  used  in 
the  language  last  quoted,  seons  te  have 
caused  some  mlsapprdienston  of  the  meaidng 
Intended  to  be  conveyed.  Sadti  phrase  gen- 
erally relates  to  a  requirement  In  a  constitu- 
tion or  a  municipal  charter  .demanding  die 
use  of  a  designated  clause  so  as  to  give 
vitality  to  a  statute  or  an  ordinance,  without 
the  employment  of  which  such  enactmente 
are  usually  regarded  as  Inefficacious.  26  Am. 
&  Enc.  Law  (2d  Ed.)  660  ;  86  Cre.  967.  In 
commenting  upon  the  parte  of  a  l^^slatlve 
enactment  a  text-writer  observes: 

"A  statnte  has.  or  may  have,  a  title,  pre^w- 
t>le,  and  purview.  The  purview  is  what  fol- 
lows, *Be  It  enacted,*  etc.,  and  includes  the  en- 
tire statute,  except  the  title  and  preamUc.'*  2 
Bishop's  New  Crim.  Pra.  {  634. 

It  Will  thus  be  observed  th^  what  is  sen- 
erally  designated  as  the  '*ena<^lng  danss^*  of 
a  stetnte  is  occasionaUy  called  the  '"pream- 
Ue" ;  whil6  a  section  of  a  statute  denouncing 
an  offense  is  sometlmeB  spoken  of  as  the 
"enacting  elanse.*'  State  t.  Bonym,  62  Or. 
246, 124  Pac.  2SB. 

[I]  Police  courto  In  Oregon  URuUly  poasess 
the  same  authority  to  hear  and  determine 
cases  as  Justice's  courts,  and  have  omciment 
jurls^ctlon  with  the  circuit  court  of  most 
violations  at  ttie  proTlslons  of  the  prohibitory 
laws.  Section  S2,  chapter  141,  Gen.  Laws  Or. 
1916.  In  the  prosecatkm  of  actions  frandeft 
upon  that  statute— 

"it  shall  not  be  necessary  in  the  first  instance, 
for  ibfi  state  to  allege  or  prove  that  the  party 
charged  did  not  have  le^al  authority  to  sdl  such 
liquor,  or  was  not  wltbm  any  of  the  cxccpttoos 
provided  by  this  act"   Id.,  S  33. 

"Ali  fines,  costs,>  forfeitures  on  bonds,  penalties 
or  other  sums  collected  in  prosecutions  under 
this  act,  shall  b«  paid  at  once  into  the  county 
treasury  to  be  applied  to  such  funds  as  the  coun- 
ty court  may  direct"  Id.,  {  25. 

This  action  Is  not  prosecuted  by  the  state 
nor  Is  it  based  upon  an  alleged  violation  of 
the  provisions  of  the  statute  referred  to,  but 
it  Is  brought  by  the  dty  of  Astoria,  and 
predicated  upon  an  averred  tranagrcealon  of 
an  ordtaance,  which  enactment  was  probably 
adcq;>ted  to  divert  the  sums  of  mon^  exacted 
as  fines  for  violations  of  the  prohlbltlMi  law 
from  the  county  treasury,:  and  to  cause  the 
payment  th««of  to  be  made  to  the  city  treas- 
urer for  the  benefit  of  that  mimldpallty. 
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14]  The  pforlBlms  at  notion  S8,  diapter 
141,  Gen.  Laws  Or.  1915,  relating  to  the  man- 
ner of  pleadlnc  an  alleged  TiolatLai  of  flie  pro- 
Tlalona  at  the  prohibition  lav.  can  have  no 
application  whatsrer  to  the  prosecution  of  an 
action  for  an  alleged  violation  of  a  municipal 
ordlxunob 

Sectlim  6  of  Ordinance  Na  602B  Is  complete 
within  its^  and  the  description  of  the  of- 
fense as  0ieie  given,  nsnally  called  in  crimi- 
nal pailanoe  the  "enacting  danae,"  cmtalns 
the  proviso  "not  permitted  by  the  general 
laws  of  the  state  of  Ongim,"  whldi  language 
la  not  an  faid^ndent  swtcaicet  bnt  tonm  an 
exceiAlon  to  a  part  of  that  mnnldpal  enact- 
ment 

It  has  been  bald  that  a  criminal  accusation 
la  sQtBdent  if  it  fcdlows  the  langnage  of  tike 
statute  denotmdng  a  misdemeanor,  and  clears 
ly  Informs  tbe  defendant  of  the  nature  and 
cause  9t  the  offense  dwrged  against  Urn, 
State  v.  Shaw,  22  Or.  287, 29  Pac.  1028;  State 
V.  EoBhland.  25  Or.  178,  36  Fac.  32;  State  v. 
niompBcm,  28  Or.  286,  42  Pac.  1002;  State  v. 
Cannody.  50  Or.  1.  01  Pac  446,  1081.  12  L. 
B.  A.  (N.  S.)  828;  State  v.  Mllier.  64  Or.  381, 
103  Fac.  619;  State  t.  Bdmnnds,  66  Or.  2S6, 
KM  Pb&  4S0;  Stete  t.  Townsend,  60  Or.  228, 
118  Pac.  1020;  State  t.  Bmnpm,  63  Or.  277, 
127  Pac  68S.  48  Ii.  B.  A.  (N.  S.)  808;  Steto  t. 
Scott,  63  Or.  444, 128  Pae.  441;  State  t.  Cn- 
denvood,  70  Or.  888.  166  Pac  194;  State  v. 
Mlshler,  81  Or.  648. 160  Pac.  382. 

{>]  A.  mnnlfdpal  enactmoit  oeatlng  a  mis- 
demeanor can  rise  te  no  greater  dlgnltr  cx  im- 
portance than  a  statute  ddlning  a  crime  of 
that  class,  and  If  the  complaint  herein  had 
followed  the  language  ot  aectku  5  at  Ordi- 
nance Ko.  6026^  tKT  Insutlitf  the  ondtted 
wmds,  **not  pemdtted  by  the  general  laws  <ft 
the  stete  of  Oregon,"  a  different  qaesti<m 
would  have  been  presented. 

In  a  criminal  action  commenced  in  an  in- 
ferior eonrl^. 

"the  ctHDi^aint  is  to  be  deemed  an  indictment 
within  the  meaning  of  the  proviaiona  ot  chapter 
VII  of  the  Code  of  Criminal  Procedure  (title 
XVIII),  prescribing  what  is  safSdeat  to  be  stat- 
ed in  such  pleading,  And  the  form  of  stating  it." 
U  O.     f  2482. 

This  requirement  makes  a  verified  com- 
plaint filed  in  an  Inferior  court,  charging  tlie 
commission  of  a  misdemeanor  created  hy 
statute,  equivalent  to  and  as  important  as  an 
Indictment  returned  to  the  circuit  court 

It  will  be  remembered  that  aectiott  6^  Ordi- 
nance 5025,  reads: 

"It  shall  be  unlawful  for  any  person  *  *  • 
te  have  in  his  possesaion  •  •  •  any  Intoxl* 
eating  liquor." 

It  will  also  be  kept  In  mind  that  the  ac- 
cusadoD  herein  charges  that  the  defendant 
"did  bare  unlawfully  in  his  possession  In- 
toxicating liquors,  to  wit,  beer  and  wine,  con- 
trary to  the  ordinance,"  etc.  A.  text-writer, 
explaining  when  the  word  "^lawfully" 
should  be  used  In  a  criminal  accusation,  says: 


"When  the  itatnte  creating  an  offense  makes 
certain  acts  criminal  when  'anlawfully'  done,  an 
indictment  or  information  therefor  mast  allege 
the  acta  cbarged  were  doae  'unlawfully'  or  nse 
words  of  equivalent  meaning  and  Import"  12 
Stand.  Ency.  Proced.  406. 

Another  anthor,  lllustraUng  wboi  the  «z- 
presalcHi  "unlawfoUy"  should  be  onployed  In 
a  criminal  duurge,  observes: 

"Bnt  if  a  statute^  in  describing  the  tfffense 
which  it  creates,  uses  the  word,  the  indfctment 
founded  on  the  act  will  be  bad  it  it  be  omit- 
ted ;  and  it  is  generally  best  to  resort  to  it, 
espedally  as  it  predudes  all  legal  cause  of  ex- 
cuse for  the  enme."  2  Bish^'s  New  Grim. 
Proced.  i  508. 

[I]  13i6  nse  of  the  word  "unlawfully"  in  a 
criminal  accusation  tor  a  stetntory  misde- 
meanor cannot,  in  the  absence  at  an  enact- 
ment to  timt  effect  supply  the  omission  of  a 
statement  ot  facte  necessary  to  show  the  com- 
mission of  the  offense. 

"When  it  is  necessarr  to  allege  a  negative, 
it  Is  aufficient  if  such  allegation  follows  the  lan- 
guage of  the  statute,  or  is  in  words  of  equivalent 
moaning."   14  Stand.  Ency.  Proced.  369. 

[7]  In  this  instance  the  accusation  did  not 
negative  the  exception  spedfied  in  the  mu- 
nicipal enactment,  nor  did  the  charge  follow 
the  language  of  the  ordinance  or  use  words  of 
similar  Import  The  failure  of  the  dty  at- 
torney thus  to  plead  rendered  the  accusation 
vulnerable  to  the  demurrer,  and  an  error  was 
committed  In  denying  the  motion  of  the  de- 
fendant's counsel  to  grant  the  requested  ver- 
dict 

It  follows  from  these  considerations  that 
the  Judgment  is  revived  and  the  cause  re- 
manded, toT  soda,  further  proceedings  as  may 
be  necessary  pot  inconsistent  with  this  opin- 
ion. 


KENDAIiL  V.  TRAVELERS'  PROTECTIVE 
ASS'N  OF  AMERICA. 

(Suprttua  Coort  ot  Or^on.  Jaa.  16,  1918.) 

1.  IiTsuUKOB  «=9S18C1>— Aodnnrra— Anias- 

BIBILtTT  OV  BVIDXNCB, 

In  action  on  a  policy  insuring  against  ac- 
ddents  causing  dlBabili^  to  transad  bnsinen, 
testoc^^wgarding  plalntifTe  saffeiing.  etc.,  is 

2.  iNsiraAHcs  «s»S26(l>— I^TBBNAi.  BdrarxT 
Insubanc»— iNsrauonons. 

In  action  on  a  benefit  acddent  policy,  re- 
fusing requested  instracticHu  that  defendant's 
constitution  and  by-laws  were  landing  apon 
plaintiff,  held  erroneous. 

3.  iNBCaANCB  «=»815(1)— ACCIDMT  POLICT— 
PUL&DIKO. 

Plaintiff's  allegation  that  he  had  complied 
with  all  terms  of  an  accident  insurance  policy, 
ketd  suffident  under  the  direct  provisions  of  L. 
0,U%8S. 

4.  PUAOING  «=3l80(:^— AOOIDKIIT  POIMt— 
DXPABIURB. 

Where  plaintifiPs  allegation  that  he  had  com- 
plied with  all  provisions  of  an  insarance  policy 
was  denied  by  an  answer  stating  the  required 
notice  waa  not  given,  plaintiff's  nsii  that  sn6h 
failure  was  excused  by  his  phymal  dlsaUUty, 
etc.,  ketd  not  a  departure. 


4c3^r  ocber  o«ms  ■••  nine  topic  ud  KOT-NUUBEB  la  aU  K«y-NtimbeMd  DIcerta  aad  Indnas 

Digitized  by  Google 


752 


160  PAGIFIO  BBPOBTBB 


(Or. 


5.  Inbdeaitcx  <s»788(1)— Accideht  Pouct— 
Tims  to  Givs  Nonox. 

An  aoddeDt  -policy  reqntrinff  notice  of  in- 
jury within  30  da^s,  unless  insured  was  uncon- 
adous  or  disabled,  is  not  breadied  by  insured's 
failnre  to  sive  such  notice  duriDK  some  7  days 
foUowinr  tne  accident^  before  plainUfl  became 
physically  disabled. 

6.  Insuuitcb  «53826(1>— AooxDsnr  Fouor— 
Requested  iHSiBUonoR. 

In  action  mi  a  fratexual  accident  policy,  de- 
fendant's TeQneeted  instruction  that  olaintiff 
was  bound  by  its  constitution  and  by-laws  al- 
though he  and  his  family  were  ignorant  there- 
of was  properly  refused  because  of  the  refer- 
ence to  plaintiff's  family. 

7.  InsuKASCB  «s»825(8)— AcciDEnT  Polict— 
Jdbt  QuBarzoiT. 

Evidence  regarding  the  manner  in  whidi  a 
barber  removed  an  ingrowinc  hair  from  plain- 
tiff's face,  with  his  consent,  resulting  in  poison- 
ing, etc.,  held  to  make  a  jury  question  whether 
the  injury  waa  aeddental  within  a  fratomal 
benefit  puicy. 

a  Insurance  ^787  —  Aooident  Policy  — 
"AcciDBnTAi,  Means." 
A  wound  intentionally  made  by  a  barber  in 
removing  an  ingrowing  hair  from  plaintUTs 
face,  with  his  consent,  held  not  made  by  "ac- 
cidental means"  within  a  fraternal  benefit  pol- 
icy. 

[Bd.  Note.— FDt  other  d^itiona,  aee  WoTds 
and  Phrases,  First  aaA  Second  Seriei,  Acciden- 
tal Meana.] 

9.  iNsuKAHcx  —  AocnnHT  PcHJor  — 

Time  to  Sue. 
Where  a  fraternal  benefit  aaaociation's  con- 
stitution required  daims  to  be  presented  after 
total  recovery,  and  authorised  benefits  for  2 
years'  disability,  a  suit  for  32  montiia'  disa- 
bility, commenced  7  months  after  refusal  of 
the  claim,  held  brought  in  time,  although  the 
constitution  required  suit  to  be  brot^ht  within 
0  months  after  the  claim's  refusal. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;    Robert  O.  Morrow, 

Judge. 

Action  by  T.  W.  Kendall  against  the  Trav- 
elers' Protective  Association  ot  America. 
From  a  Judgment  granting  a  new  trial,  plain- 
tiff appeals.  Affirmed. 

It  is  alleged  and  admitted  that  the  dafend- 
ant  Is  a  corporation  engaged  in  fraternal  In- 
surance business,  and  at  Uie  time  of  happen- 
ings named  in  the  complaint  the  plaintiff  was 
a  member  In  good  standing  thereof.   He  avers: 

"That  on  or  abont  the  13th  day  ot  Novonber, 
1914,  a  barber,  while  endeavoring  to  remove 
some  ingrowing  hairs,  accidentally  penetrated 
or  broke  the  akin  on  the  point  ot  ptaintilTs 
cliin,  thereby  causing  an  open  wound,  Into  which 
an  infection  was  mtroduced,  as  a  result  of 
which  plaintiff  became  ill  and  was  incapacitated 
and  wholly  disabled  for  tTaus&cting  any  business 
for  a  period  of  31  weeks  and  6  oaya,  and  was 
partially  disabled  thereafter  for  a  period  of  1 
week  and  1  day." 

He  states  also  that,  according  to  the  oonaU- 
tutlon  and  by-laws  of  tbe  defaulant,  tbe  rate 
of  Indemnity  fbr  total  disability  it  925  a 
week,  and  tor  partial  diaaUllty  912.50  per 
week.  Stating  that  he  has  performed  all  tbe 
cwidltions  Ml  his  part  to  be  fnlfflled  to  obtain 
the  Indemnity  Which  tbe  defendant  has  re- 
fused to  pay,  be  demands  judgment  for  $810.- 


70.  The  quoted  allegations  about  tbe  Injury 
and  the  performance  of  the  >tipulatl<xui  by 
tbe  plaintiff  are  denied,  ^nie  rates  ot  Indem- 
nity are  admitted. 

l^ree  affirmative  defenses  axe  set  vp.  Tbe 
first  is  in  this  language: 

"VThat  tbe  injuries  described  in  the  complaint 
were  voluntarily  inflicted  upon  the  plainoff  by 
himeelf,  through  Hie  barber  referred  to  in  para- 
graph S  of  the  complaint,  who  acted  at  the  in- 
stance of  plaintiff,  and  who  acted  IntentionaUy ; 
that  tbe  removal  of  the  ingrowing  hair  from  the 
plaiotiff*B  diin,  as  allied  in  the  tnlrd  paraaraph 
of  the  complaint,  was  not  a  vit^ent  or  accidental 
act;  that  on  the  contrary  it  was  intuitional 
and  with  the  consent  of  {dalntiff;  that  the  disa- 
bility relied  upon  as  the  ground  of  plaintiff's 
cause  of  action  resulted  from  infection,  and  the 
infection  was  not  introduced  bito,  by,  and 
through  an  opoi  wound  caused  by  violent  or  ac- 
cidental meana;  that  the  removal  of  the  ingrow- 
ing hair  referred  in  the  third  paragraph  of  the 
complaint  was  surgitMl  treatment,  although 
plaintiff  elected  to  have  the  aame  done  by  a 
barber;  that  plaintiff's  injuries  were  not  wholly 
or  at  all  due  to  accident,  but  were  wholly  due 
to  bodily  infirmity,  disease,  noiaon.  infection, 
and  the  voluntary  act  of  plaintiff  and  the  barber 
referred  to  in  the  complaint." 

The  second  Is  to  tbe  effect  that,  altfaom^ 
not  unconscious  or  physically  unable  to  do  so. 
the  plftlntifl  did  not  give  tbe  defendant  any 
infonnation  ttt  his  injury  until  more  than  30 
days  thereafter,  notwithstanding  tbe  rules  <ft 
the  institution  required  that  notloe  be  givoi 
within  that  period  under  sneb  cinmmatane> 
es.  The  third  Is.  in.  substance,  that  it  was 
agreed  that  no  action  against  the  defendant 
for  the  recovery  of  any  claim  arising  uodnr 
the  certificate  of  membership  or  tbe  coasti- 
tution  and  by-laws  shall  be  sustained  imless 
commenced  within  six  months  after  tbe  rsfn^ 
hi  of  the  defmdant  to  pay  the  same,  and  that 
although  tbe  defendant  refused  to  pay  the 
plalntUTs  donand  of  all  of  wtaidi  tha  latter, 
received  notice  not  later  than  Januaxy  21, 
1916,  tbla  action  was  not  commenced  until 
August  28Qi  ot  Uiat  year.  All  these  defenses 
are  prefaced  by  the  admitted  allegatiaos  to 
tbe  ^ece  that  the  detaidant  la  a  fraternal 
Insurance  society,  tbe  constltntloo  and  b>- 
laws  of  which  are  binding  upon  Its  members, 
and  that  the  plaintiff  sUpnlated  that  he 
would  comply  with  all  tbelr  regulations  and 
accept  the  same  as  clearly  defining  the  rights 
and  obllgatUms  inddeat  to  bis  memberahlpi 
These  are  accompanied  by  certain  ccmceded 
exoerpts  from  the  constitution  of  the  defend- 
ant, wUdi  are  more  fully  set  forth  In  the 
opinUn.  Otherwise  the  answers  are  denied. 

Further  rallying  and  excusing  his  failure 
ta  give  notice  wlthtn  30  days  after  fiie  acci- 
dent, the  plaintiff  avers  that  Immedlab^  aft* 
er  its  ocourreiKe  be  became  tmcoosdoua  and 
pbyBlcally  unaUe  to  communicate  with  tbe 
defendant,  and  so  omUnaed  a  Icmg  time  after 
the  date  of  the  Orat  notice^  wbldi  was  sItca 
for  him  by  his  son  on  Decraiber  22, 10X4. 

niecasewaaheardby  a  jury  and  tbe  result 
was  a  verdict  and  Judgment  for  the  plaintlfl; 
which  the  court  set  aside,  and  granted  a  new 
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trial.  From  this  last  order  the  plaintiff  ap- 
peals. 

Wilbur  Henderson  and  W.  B.  Farrell.  both 
of  Portland  (E.  K.  Op[>enlielmer  and  Davis  ft 
Farrell,  all  of  Portland,  on  the  brief),  for 
appellant,  W.  Lair  ThompBon,  of  Portland 
(Snow  &  McCamant,  and  MacCormac  Snow, 
all  of  Portland,  on  the  brief),  for  respondent. 

BUfiNBTT,  J.  (after  stating  the  facts  as 
aboTe).  The  constitution  and  by-laws  of  the 
defendant  which  confessedly  affect  this  case 
read  thna: 

"Artidfl  IX. 

"Sec  3.  Whenever  a  member  of  this  asBocia- 
tion  in  good  standinz  sball,  through  eztenial, 
Tiolent  and  acddental  means,  receive  bodily  in- 
juries which  sball  independently  of  all  other 
causes  immediately  and  wholly  duahle  him  from 
trauaacting  any  and  every  kind  of  business  per- 
taining to  his  occupation  as  shown  by  the  rec- 
ords of  this  association,  he  ahall  be  paid  for 
the  loss  of  time  occasioned  thereby  the  snm  of 
S2S.00  per  week,  not  exceeding  one  hundred  and 
four  consecative  weeks,  and  912.60  per  week 
for  partial  disability." 

"Sec.  7.  All  claims  fOr  benefits  or  indemnity 
under  the  benefit  certificate  of  a  member  In  good 
Btanding  and  this  constitution  must  be  made  to 
the  naaoual  board  of  directors.  Such  claims 
are  not  divisible  and  must  be  presented  after  the 
total  recovery  of  the  mraiber. 

"See.  8.  Any  member  in  good  standing  meet- 
ing with  any  accident,  as  described  In  this 
article,  must  notify  the  uational  secretary  in 
writing  within  thirty  days  giving  full  paztku- 
lars  of  same  and  name  of  attentung  pbysicisn. 
In  case  of  death  the  beneficiary  shall  give  such 
notice  within  thirty  daya  In  case  of  failure  to 
noti&,  except  because  of  unconsciousness  or 
physical  inability,  tbe  member  or  nis  beneBcIary 
in  case  of  death  shall  forfeit  all  rights  to  inaur- 
ance  benefits.  •  •  •  •j^^e  forwarding  of 
blanks  for  the  purpose  of  proofs  as  above  pro- 
vided or  the  investigation  of  any  claim  by  any 
one  authorized  to  represent  the  association  or 
the  holding  of  an  autopsy  under  the  direction 
of  the  association  shall  not  constitute  or  be  a 
waiver  of  any  right  or  of  any  dtfeose  which 
the  association  may  have  against  any  dalm 
made  against  it 

"Sec.  9.  No  action  against  this  association  for 
the  recovery  of  any  claim  arising  under  the  cer- 
tificate of  membeiship  or  Uie  constitution  and 
by-laws  shall  be  Bustaiued  unless  commenced 
within  bIx  months  after  the  refusal  of  tbe  asso- 
dation  to  pay  the  same  and  a  lapse  of  such 
period  shall  be  conclusive  evidence  against  the 
validity  of  such  claim  asserted  if  an  action  for 
its  enforcement  be  subsequently  commenced." 

"JSec.  12.  None  of  tbe  officers,  directors,  or 
members  of  this  association,  and  no  state  'divi- 
sion or  lecal  post  or  any  officer  thereof,  shall 
have  the  power  or  authority  to  waive  any  of 
the  provlmons  of  the  diarter,  conatltution  or  by- 
laws of  this  asBodation,  nor  to  adopt  any  rule 
«r  provision  In  connection  therewith,  except 
as  herein  provided.  The  charter,  constitution 
and  by-laws,  with  all  amendments  thereto,  shall 
be  binding  upon  the  association  and  on  each 
and  every  meml>er  thereof,  and  on  all  bene- 
flciariss  ot  members." 

"Artide  X. 

"Sec  2.  This  association  shall  not  be  liable  in 
case,  of  Injury,  fatal  or  otherwise,  Inflicted  by  a 
mraiber  In  good  standing  on  himself,  or  in  case 
of  *  *  *  death  or  disability  when  caused 
wholly  or  in  part  by  any  bodily  or  mental  in- 
nrmi^  or  disease  or  by  intentional  injuries  caus- 
ing death  or  dlssbilitj  inflicted  by  the  member. 


ot  any  other  person,  upon  him  *  *  *  or  in- 
jury, fatsl  or  otherwise,  resulting  from  any 
ptdson  or  infection  (unless  the  infection  is  In- 
troduced into,  by,  or  through  an  open  wound, 
which  open  wonnd  must  be  caused  by  external, 
violent,  and  accidental  means  and  be  visible 
to  the  naked  eye)  •  •  •  or  disabtiitr  result- 
ing from  medical  or  surgical  treatment  •  •  • 
nor  shall  the  association  be  liable  in  any  caae 
where  the  injury  or  death  is  not  caused  by  ex- 
ternal, violent,  and  accidental  means  independ- 
ently of  all  other  causes  and  is  not  the  sole 
or  proximate  cause  of  the  death  or  disability." 

[1]  One  matter  to  be  determined  is  wheth- 
er the  plalntur  was  wholly  disabled  from 
transacting  any  and  every  kind  of  business 
pertaining  to  hla  occnpatl<Hi.  Tbe  matter  in 
dispute  is  one  of  cold  contract  and  la  not  one 
of  damages  Involving  degrees  of  suffering. 
Notwithstanding  this,  over  the  objections  of 
the  defendant,  the  plaintiff  by  his  Counsel 
persistently  went  Into  extreme  details,  re- 
lating the  different  surgical  <^rationB  per- 
formed upon  him  during  his  sickness,  the 
snppuratlon  of  the  wounds,  all  his  suffering, 
and  his  present  condition.  His  case  could 
have  been  proved  In  that  respect  by  the  sim- 
ple statement  that  he  was  unable  t6  pursue, 
his  occupation  for  the  length  of  time  stated. 
If  he  had  been  painlessly  paralyzed  by  an  ac- 
cident within  the  meaning  of  his  certificate  of 
membership  to  the  extent  that  It  would  have 
wholly  prevented  him  from  transacting  his 
business,  he  would  have  been  entitled  to  re- 
cover 80  t&T  aa  that  branch  of  the  case  was 
concerned.  The  amount  or  intensity  of  his 
suffering  was  immaterial.  It  could  not  add 
to  nor  take  fr<Hn  the  amount  of  Ms  recovery 
if  he  was  entitled  to  recover  at  all.  The  only 
effect  Its  recital  could  have  would  be  to 
prejudice  the  jury  in  Its  C(mslderatlon  of  the 
Issoea  InvolTed.  The  admlsadon  of  this  testl- 
mom'  waa  one  of  Uie  grounds  of  the  defend- 
ant's motion  for  a  new  trial.  Oa  that  basis 
alone  the  court  was  right  In  setting  aside  the 
Judgment 

It}  la  view  of  tbe  probabUtty  of  im  new 
trial,  however,  St  becomes  neoessarr  to  oon- 
stder  tbe  oUier  asslgnmenta  of  error  men- 
ti<med  in  the  motion.  Tbsm  are  predicated 
upon  the  refusal  of  tbe  oomt  to  give  the  in- 
structima  requested  by  the  defendant  Tbe 
first  of  tbeee,  being  a  peremptory  instmctton 
to  find  for  the  defendant,  we  wUl  paae  with- 
out furthOT  comment  Tha  second  reads 
thus: 

"It  is  admitted  In  the  pleadings  that  the  de- 
fendant is  a  fraternal  insurance  corporation  or 
association  and  that  tbe  plaintiff  was  in  good 
standing  In  this  association  on  the  ISth  of  No- 
vember, 1014.  The  pleadinn  also  admit  a  num- 
t>er  of  the  provisions  contauied  In  the  constitu- 
tion and  by-laws  of  tbe  defendant.  Tho  juir  is 
instructed  that  all  of  these  provisions  contamed 
in  the  constitution  and  by-laws  of  the  defend- 
ant corporation  and  alleged  in  the  answer  of 
the  defendant  are  binding  npcm  the  plaintiff, 
and  plaintiff  can  only  recover  In  this  case  by 
showmg  that  under  the  terms  and  conditions 
contained  hi  the  constitution  and  by-laws  of  the 
defmdant  plaintiff  Is  wtitled  to  reeover.** 

This  instruction  contains  a  general  state- 
ment of  tb»  ^Indi^es  governing  a  recov- 
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ei7  by  the  idainUff  and  dunild  bare  been 
UlLxea  to  tbe  Jury. 
[3-B)  The  tbird  Is  as  follows: 

"It  is  provided  io  the  coDstitutioD  of  the  de- 
fendant that  any  member  claiming  a  right  to 
recover  for  an  accident  saatamed  by  him  must 
notify  the  netlfuial  secretary  of  the  defendant 
within  30  dayi.  The  failure  to  give  tbe  notice 
within  this  time  may  be  excused  by  unconsdous- 
uess  or  physical  inability  on  the  part  of  the 
member.  The  jury  is  instructed  that  the  un- 
coilsciougnesB  or  physical  inability  referred  to 
in  the  constitution  of  the  defendant  which  will 
excuse  giving  notice  within  80  days  Is  an  un- 
consciousness or  physical  inability  which  eon- 
tinaes  during  the  entire  30  days,  or  during  the 
period  elapsing  between  the  discovery  by  plain- 
tiff that  his  injury  was  material  and  the  expira- 
tion of  said  30-aay  period.  If,  therefore,  you 
find  from  the  evidence  that  on  the  evening  of 
the  13tb  of  November,  1914,  the  plaintiff  stufer- 
ed  pain  as  the  result  of  the  abrasion  ot  his  skin 
oii  that  day  and  that  the  sore  got  worse  on  the 
foUowiog  days  and  that  at  some  later  time, 
from  three  to  seven  days  after  the  incident  of 
which  be  complains,  plaintiff  regarded  tbe  sore 
as  sufficiently  serioue  to  justify  callinf;  a  physi- 
cian and  that  up  to  the  time  when  plaintiff  first 
consulted  a  physician  he  was  conscious  and  able 
to  write,  or  able  to  request  some  one  dse  to 
write  to  the  defendant,  and  that  as'  a  matter 
of  fact  no  notice  was  given  to  the  defendant  of 
the  Incident  until  more  than  30  days  subsequent 
to  the  13th  of  November,  1&14,  then  I  instruct 
you  that  plaintiff  oinnot  recover,  and  your  ver- 
dict should  be  for  the  defendant." 

In  our  Judgment  the  plaintiff  was  entitled 
to  fall  30  days  within  which  to  inform  the 
defendant  of  his  injury,  and  a  notification 
on  the  thirtieth  day  of  such  a  period  next 
ensuing  after  the  accident,  during  all  of 
which  he  was  conscious  and  able,  would  have 
been  in  ample  time.  The  forfeiture  clause 
respecting  failure  to  notify  contains  the  ex- 
ception "because  of  unconsdouaness  or  physi- 
cal inability."  The  manlfm  object  of  this 
qualification  Is  to  extend  tbe  time  rather  than 
to  shorten  It  Manifestly  it  was  not  tbe  de- 
sign of  the  contracting  parties  to  impose 
apon  one  who  was  in  fact  unable  to  give  it 
greater  promptness  of  notice  than  upon  one 
who  was  at  all  times  able  to  notify  the  in- 
aurer.  The  plaintiff  was  entitled  to  rely  up- 
on his  allegation  In  the  CMnplalnt  that  be 
had  performed  all  the  conditions  of  the  con- 
tract on  his  part  U  O.  L.  |  88.  When  this 
was  challenged  by  the  defendants  answer  to 
the  effect  that  the  plaintiff  bad  not  given  no- 
tice nntil  more  than  80  days  after- the  injury, 
be  was  entitled  to  rest  in  bis  reply  upon  the 
exception  of  unoonsctousness  or  inability  to 
notify  the  defendant.  This  is  not  a  depar* 
ture,  but  rather  an  afBrmance  of  tbe  general 
allegation  of  the  complaint  to  the  effect  that 
he  had  obserred  the  stipulation  on  his  part 

Tbe  authorities  cited  in  support  of  the  con- 
tention of  the  defendant  on  this  point  are, 
without  ezceptlw,  those  where  the  Injured 
person  Is  required  either  to  give  immediate 
notice  or  within  a  certain  time,  without  any 
•qualUlcatlon  whatever  for  unconsciousness 
or  Inability  as  allowed  in  the  instant  case. 
Fw  instance,  In  Hatch  t.  United  States  Cas- 
ualty Oft,  107  Maaa  101.  8S  N.  £.  808,  U 


BEPOBTER  (Or. 

L.  B.  A.  (N.  S.)  DOS,  125  Mm,  St  Bep.  332, 
14  Ann.  290,  the  pcdlcy  reqnlred  a  no- 
tice within  10  days  ot  tbe  event  causing  tlw 
injury.  The  decedent  Ml  on  July  TQi,  but 
thou^t  nothing  of  It  and  gan  iu>  nottccL 
He  became  111  August  7th  and  died  on  tlie 
lltb  of  that  month,  after  which  his  benefi- 
ciaries gave  notice  of  the  event  happening 
more  Uian  a  month  b^re.  It  was  proporly 
held  Uiat  there  was  a  fidlnre  to  comply  wtUi 
the  contract  In  that  respect  So,  In  Nordi- 
weatem  Tel^iOione  Co.  t.  Maryland  CasnaUy 
Co..  86  Minn.  407,  90  N.  W.  1110,  tbe  policy 
required  Immediate  notice  ot  the  accident 
where  the  claimant  had  t&kea  insurance 
against  llaUllty  for  injuries  to  Its  employ^ 
Through  Its  foreman,  the  plaintiff  there  had 
notice  of  the  accident  at  the  time  It  happen- 
ed, bat  not  until  tbe  employ^  sued  it  "about 
a  year  afterwards  did  It  Inform  the  insurer. 
Under  these  circumstances  it  failed  In  Its  ac- 
tion against  the  casualty  company.  Travel- 
ers' Ins.  Co.  T.  Myers,  62  Ohio  St  529,  67  N. 
a  458,  49  L.  R.  A.  760,  Travelers'  Ins.  Co. 
V.  Nax,  142  Fed.  653,  73  C.  C.  A.  649,  and 
Heywood  v.  Maine  Mutual  Ass'n,  85  Me:  289, 
27  Atl.  154,  are  all  "immediate  notice"  cases 
without  any  qualification.  In  Parker  v. 
Farmers'  Co.,  179  Mass.  528,  61  N.  £.  215,  a 
fire  occurred  October  3d.  The  policy  requir- 
ed a  sworn  statement  "forthwith  to  be  ren- 
dered to  the  company."  Four  days  after  the 
fire,  the  Insured  went  to  visit  a  sick  child. 
At  Intervals  thereafter  she  was  either  side 
herself  or  some  one  of  her  family  was,  and 
notice  was  not  given  until  the  10th  or  12th 
of  December.  This  was  held  not  to  be  in 
compliance  with  tbe  stH>ulation.  In  that 
case,  as  well  as  In  United  Society  v.  Free- 
man, 111  Ga.  356,  36  S.  D.  764,  and  North 
American  Co.  v.  Watson,  6  Oa.  App.  193,  04 
S.  E.  693,  there  was  no  exception  or  qoalifl- 
catlon  annexed  to  the  time  within  whldi  no- 
tice was  required.  In  the  case  before  us  tor 
ooiU9iderati<w  the  »ce^lon  la  dw  saving 
grace  tor  the  plaintifC.  There  waa  evidouse 
whldi  tbe  Jury  was  aiUtled  to  coosldar,  re- 
q;>ectlng  bia  OBoonacionanesa  and  phyileal 
disability  to  give  the  notice  until  tt  was  glT- 
en  tor  blm  after  the  explratim  ot  the  80- 
day  period.  The  Instruction  requested,  there- 
f we,  was  ^opwly  refused,  It  b^ng  to  tbe 
effect  Qiat  tt  he  was  ccHUdoos  at  any  time 
during  tbe  pwlod  of  30  days  next  following 
the  alibied  accident,  be  was  bound  to  have 
given  notice,  and  waa  not  excnaed  bar  sobae- 
quent  unoonsdonsness  or  dlsablU^  bappea- 
Ing  within  tbe  lemalndor  of  the  tlmew 

[I]  The  tonrth  Instruction  requested  1^' 
the  defendant  Lb  here  set  down: 

"The  Jury  Is  instructed  that  plaintiff  was 
bound  to  know  the  contents  of  the  ocmstitutiMi 
and  by-laws  of  the  defendant  corporation,  and 
that  he  cannot  excuse  himself  for  failure  to  com- 
ply with  the  provisions  contained  in  the  consti- 
tntion  and  by-laws  by  showing  that  he  and  the 
members  of  bis  family  ware  In  tsct  Ifuwaat  at 
tb^  cmtentft** 
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Thto  InstraeUon  la  clouded  by  the  claose 
r^tliiff  to  tbe  monbers  of  the  plaintiff's 
fiimUy,  wlilch  1b  not  In  conformity  with  the 
iBsnes  luTolved.  It  was  properly  refused. 

£7-1]  Tbe  two  lemalnlng;  5  and  ^  are  In 
these  words: 

"The  jury  is  instructed  that  if  plaintiff  direct- 
ed the  barber  to  remove  the  ingrowing  hain 
from  hie  diin,  and  the  barber  proceeded  to  re- 
move the  hair  under  instnictiona  from  plaintiff, 
plaintiff  cannot  recover  in  this  case,  even  though 
the  work  of  tbe  barber  was  nnskiltfully  done 
and  the  reaulte  were  ^ach  that  neither  the  plain- 
tiff nor  barber  anticipated. 

"If  the  abrasion  of  plaintifTa  chin  was  due  to 
the  intentional  act  of  tbe  barber  in  endeavoring 
to  remove  an  ingrowing  hair  thereon,  ploiatiff 
cannot  recover,  and  yonr  verdict  ahonld  be  fof 
the  defendant." 

We  note  that  tbe  defendant  does  not  In- 
sure merely  against  Injuries,  although  they 
mlgbt  cmstltute  an  unexpected  effect  Tbe 
damage,  whether  anticipated  or  not  as  a  re- 
suit,  mmt  hare  bapp«ied  ttaroui^  accidental. 
Tiolent,  and  external  means.  All  three  of 
tbese  Ingredients  must  unite  to  form  tbe 
cause  oi  tbe  subsequent  but  before  there 
can  be  a  recovery  under  tbe  admitted  terms 
laid  down  in  tba  cmstitution  and  by-laws  of 
tbe  defendant  A  man's  leg  might  be  broken 
by  a  runaway  team  coming  suddenly  upon 
blm  from  behind.  He  mij^t  reasonably  ex- 
pect to  be  confined  to  bis  bed  for  some 
weeks,  and  yet  the  cause  of  the  fracture 
would  be  accidental.  On  the  other  hand,  he 
might  purpose  inflict  upon  himself  a  slight 
pin  scratch  wblcb  would  ordinarily  pass  un- 
noticed and  septlcwnla  might  ensue  and  un- 
expectedly amputation  of  the  Injured  part 
mlgbt  bectxne  necessary,  yet  the  scrateb 
would  not  be  acddentaL  In  other  words, 
under  sudi  a  policy  as  this  tbe  llaMlity  muat 
be  determined,  by  causes  rather  than  conse- 
quences. 

It  may  be  conoeded  that  tbe  injury  inflict- 
ed br  file  barber's  tweesers  was  external 
We  cannot  stop  to  wel^  and  baggie  aboiit 
the  degree  of  TiolmcelnrolTed.  Tbe  qnestikm 
to  be  determined  la  whether  the  cause  of 
the  Injury  was  accidental,  and  whether  the 
Instructions  asked  for  should  have  been  glv- 
en.  A  brief  alluilMi  to  the  testbrnmy  about 
what  baiveaed  In  tbe  barbersbop  la  here  ap- 
proiwlate.  malntlff  gave  a  narratlcm  about 
going  Into  tbe  shop  and  taking  tbe  first  diair 
and  that  the  barber  shaved  bim  and  cat  bis 
hair.  In  speaking  of  tiie  barber,  plaintiff 
stated: 

"He  said  that  there  was  a  dead  hair  in  my 
chin,  and  he  went  to  work  with  his  tweezers 
and  took  it  out.  At  that  time,  at  that  moment, 
the  towel  Bupply  man  was  either  coming  in  or 
going  out  Anyway,  he  got  into  an  altercation 
with  Um  just  as  he  made  the  attempt  to  get 
the  hair,  and  he  looked  up,  and  he  jabbed  those 
tweezers  into  the  skin  and  tock  out  quite  a  little 
piece  of  it  wltii  the  tweeters,  in  attempting  to 
get  the  hair.** 

On  eroae-examinatlon  he  testified  as  fol- 
lows: 

"Q.  How  many  ingrowing  hairs  were  there  on 
your  chin?  A.  I  don't  know.   Q.  Did  tbe  bai^ 


ber  remove  Qiose  at  your  request?  A.  He  called 
my  attention  to  it  and  I  requested,  him  to.  Q. 
He  called  your  attention  to  the  hair  and  you 
told  bim  to  pull  it  out?  A.  Tea,  sir.  Q.  His 
effort  in  pnUing  it  oat  was  pursuant  to  your  re- 
quest? A.  I  reqnested  bim  to,  though  he  so^ 
gested  it  himself." 

Again,  in  bis  final  claim  to  the  defoidant, 
In  describing  tbe  accident  wblcli  caused  tbe 
Injury,  tbe  plaintiff  used  tbls  language: 

"I  asked  barber  to  remove  some  ingrowing 
hairs  &om  point  of  m;  chin.  In  doing  so  he 
produced  a  wound  which  became  infected." 

The  barber  was  not  produced  as  a,  witness. 
In  tbe  light  of  the  issues  framed  by  the 
pleadings,  it  became  a  question  of  fact  for 
the  jury  to  determine  whether  the  means 
producing  the  injury  was  accidental  or  not 
Tbe  Jury  might  ccmalder  that  It  was  Impos- 
Blole  to  perform  the  required  operation  with- 
out making  some  incision  of  the  ^in  so  as 
to  reach  the  bair  growing  nnderneath,  and 
tliat  on  that  account  tbe  barber  intentional- 
ly, and  witb  the  Implied  consent  at  least,  ot 
tbe  I^aIntiff,  made  the  cut  which  afterwards 
became  Infected.  This  wonld  not  be  an  un- 
warranted conclusion  from  the  plalntlfTs 
own  testimony.  If,  therefore,  tbe  wound 
was  made  intentloually,  it  would  not  come 
within  the  meaning  of  the  term  "accidental 
means."  Cbuseguently  the  fifth  and  sixth 
Instructions  should  have  been  given  to  the 
jmy.  Stone  v.  Fidelity  &  Casualty  Co..  133 
Tcnn.  672,  182  S.  W.  252,  L.  R.  A.  1916D, 
636,  Ann.  Cas.  1917A,  86;  Carnes  v.  Iowa 
Ass'n,  106  Iowa,  281,  76  N.  W.  683,  68  Am. 
St  Bep.  306 ;  Feder  t.  Iowa  Asi^n.  107  Iowa, 
S38,  78  N.  W.  252,  43  L.  B.  A.  603,  70  Am. 
St  Bep.  212;  Smouse  v.  Iowa  AssX  IIS 
Iowa,  436,  92  N.  W.  63;  Scbmld  v.  Indiana 
ASBli,  42  Ind.  ApQ.  483,  8B  N.  B.  1032 ;  Leh- 
man T.  Great  Western  Ass'n,  165  Iowa,  737, 
133N;w.762,42UB.A.<N.S.)662;  Bastings 
T.  Travelen'  Co.  (OL  a)  190  Te±  2S8;  Shan- 
berg  v.  Fidelity  &  Casualty  Co.,  1S8  Fed.  1. 
6,86aaA.S4S,19L.R.A.(N.  &)  12061 

Notbing  of  aimilar  Import  was  s^Lvax  by 
the  court  In  the  charge  to  the  Jury  vblch  Is 
here  set  down  in  full: 

"You  have  been  here  for  some  little  time. 
You  have  heard  the  testimony  in  this  case  and 
I  will  submit  the  case  to  you  with  the  instruc- 
tion that  tbe  jury  are  the  exclusive  judges  of 
the  facts.  Tbe  defoidant  has  requested  me  to 
give  yon  certain  instructions,  numbered  1  to 
and  including  6,  each  of  which  I  decline  to  give. 
To  tbe  refusal  to  give  each  one  of  these  Instruc- 
tions an  exception  Is  allowed.  Nine  of  your 
number  are  snffldent  to  ctury  ttie  verdict" 

Tbls  disposes  of  all  tbe  assignments  ot  er- 
ror apparent  tn  tbe  UU  oC  exceptions.  An- 
other matter  discussed  by  both  parties  In 
their  Mefli  and  at  t3ie  bearing  was  whetba> 
or  not  on  tbe  admitted  facts  the  action  was 
commenced  in  tlm&  But  for  tbe  fiict  that 
tiie  qoestlMi  most  likely  will  be  urged  again 
at  tbe  trial  in  the  <drciilt  court  we  miguf 
wen  Ignore  It  on  tbe  record  before  as.  In 
view  of  tbe  attitude  of  tbe  parties  them- 
selves, however,  we  will  determine  it  It  la 
conceded  In  tbe  nvty  that  tbe  plaintiff  re- 
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ceired  a  letter  from  the  national  secretary 
of  the  defendant  dated  January  16,  1911^ 
statin;  that  the  directors  could  not  entertain 
the  plaintiff's  claim  and  that  the  complaint 
herein  was  not  filed  untU  August  28,  191S. 
It  Is  admitted  In  evidence  also  that  the  let- 
ter alluded  to  was  received  by  the  plaintiff 
not  later  than  January  21,  IdlS.  Six  months 
from  that  date  would  expire  July  21st  of 
that  year.  The  following  excerpt  from 
Switchmen's  Union  of  North  America  v. 
Colehouse,  227  111.  561,  81  N.  E.  696,  sets 
forth  a  well-established  canon  for  the  con- 
struction of  contracts  of  the  sort  before  ua: 

"The  laws  and  rules  of  the  appellant  are  to 
be  construed  liberally  In  favor  of  appellee,  so 
as  not  to  d^eat  the  object  and  pux|Km  of  the 
insurance  or  indemnity.  Healey  t.  Mutual  Ac- 
cident Ass'n,  183  m.  556.  25  N.  E.  52,  9  Ix  B. 
A.  371,  23  Am.  St.  Bep.  637.  Where  it  Is 
sought  to  narrow  the  range  of  liability  by  insur- 
ancfl  cmnpanies  or  societies,  equivocal  expres- 
si<HU  are  to  be  interpreted  most  strong^  against 
the  company.  Commercial  Ina.  Co.  v.  Robinson, 
64  IlL  265,  16  Am.  Rep.  657.  'The  language  of 
the  polic7,  particularly  in  determining  whether 
the  liability  is  limited,  is  always  to  be  strictly 
construed  against  tiie  insurer.'  Queen  Ins.  Co. 
V.  Dearborn  Sav.  Ass'n,  175  111.  115,  61  N.  E. 
717.  The  language  and  arrangement  of  the 
clauses  of  section  16  are  the  language  and  ar- 
ranremeut  of  appellant,  and  in  such  cases  it 
was  held,  in  Union  Mutual  Accident  Ass'n  v. 
Frohard.  134  lU.  228.  26  N.  E.  642,  10  L.  R, 
A.  383,  23  Am.  St  Rep.  664,  that  the  interpre- 
tation must  be  most  strongly  against  appellant; 
that  the  language  used  should  be  construed,  ac- 
cording to  its  common  and  literal  meaning,  in 
favor  of  the  assored.  In  Forest  City  Ins.  Co. 
V.  Hardesty,  182  lU.  89,  55  N.  E.  139,  74  Am. 
St  Rep.  161,  it  was  held  that,  where  the  con- 
tract of  Insurance  is  so  framed  as  to  leave  room 
for  construction,  that  construction  should  be 
adopted  which  will  not  impair  the  indemnity, 
and,  if  a  clause  in  a  policy  is  susceptible  of  two 
interpretations,  courts  will  adopt  the  one  which 
is  most  favorable  to  the  assured,  in  order  to 
indemnify  him  for  the  loss  sustained,  .  That 
case  was  cited  and  quoted  from  with  approval 
in  Terwilliger  v.  National  Masonic  Aocklent 
Ass'n,  107  111.  9,  63  N.  E.  1034." 

All  parts  of  an  instrument  must  be  con- 
strued so  as  to  make  them  harmonious  and 
effectual  if  possible.  It  la  required  by  sec- 
tion 7  of  article  9  of  the  defendant's  con- 
stitation  that  all  claims  for  benefits  or  In- 
demnity must  be  presented  to  the  national 
secretary  of  the  association,  and  that  "such 
claims  are  not  divisible  and  must  be  preaent- 
ed  after  the  total  recovery  of  the  member." 
The  possible  time  limit  of  reimbursement  for 
total  disability  is  104  consecutive  weeks  or 
2  years,  according  to  section  3  of  that  article^ 
We  have  in  mandatory  language  the  require- 
ment that  the  claim  must  be  presented  after 
the  total  recovery  of  the  member,  which  must 
mean,  subject  to  the  two-year  limitation,  that 
it  cannot  be  presented  before  the  member 
recovers.  Reduced  to  its  lowest  terms  it  is. 
in  effect,  stated  that  no  claim  can  exist  until 
the  recovery  of  the  member.  Giving  these 
provisions  effect  in  connection  with  section 
9,  forbidding  any  action  against  the  defend- 
ant unless  commenced  within  six  mouths 
after  the  refusal      the  association  to  pay 
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the  same,  it  Is  plain  that  the  limltatiDn  must 
be  held  to  run  from  the  time  when  Qie  de- 
fendant refuses  to  pay  a  claim  which  has 
been  presented  after  the  member  has  regain- 
ed his  health.  Hie  plaintiff  bad  a  right  to 
recover  for  a  period  of  disability  amounting 
possibly  to  two  yearSw  To  ajKinxve  the  con- 
tention of  the  defendant  would  be  to  bold 
that  Immediately  on  the  happening  ot  the 
accident  it  ml^t  renounce  UaUltty  there- 
after to  accrue  and  thus  reduce  the  two-year 
period  to  six  mcsitha. 

Its  refusal  to  pay  cannot  be  countenanced 
where  It  has  the  effect  to  violate  or  curtail 
the  rights  of  the  insured  defined  In  other 
provisions  of  the  contract.  It  la  not  by  tbe 
mark  to  say  that  he  could  have  commoiced 
bis  action  prior  to  July  21st,  and  thu  by  sap- 
plemental  complaints  brought  up  the  re- 
mainder iit  his  demand  for  consMeratloh,  for 
It  is  expressly  stipulated  that  claims  are  not 
divisible,  and  In  mandatory  language  tbe 
plaintiff  was  required  to  make  presentatioa 
not  before  but  after,  be  bad  regained  his 
health. 

There  Is  an  aivarent  conflict  of  antborl^ 
betwerai  the  precedents  on  the  matter  of  con- 
ventional limitations  In  policies  of  Insurance. 
One  class  holds  that  the  time  restriction  pre- 
scribed In  the  policies  must  be  so  conateued 
that  It  may  be  angmoiUed  by  an  additional 
provldon  to  the  effect  that  actions  shall  not 
be  commenced  until  tbe  explratloa  of  a  given 
period  after  tbe  proofs  of  loss  are  submitted. 
Instances  are  cases  like  Ho^  t.  Aacbra  A 
Munich  Ins.  Co..  65  W.  Ta.  437,  64  8.  B.  441. 
131  Am.  St  972;  Stewart  t.  National 

Council  Knights  and  Ladles  of  Security,  1^ 
Minn.  612,  147  N.  W.  651;  Pac  Mutual  lAte 
Ins.  Cb.  T.  Adams,  27  Okl.  480, 112  Pac  1020. 
Others  constme  strictly  the  claiise  provldtng 
that  no  action  shall  be  commenced  after  tbe 
period  beginning  with  tbe  happening  of  tbe 
fire  w  tbe  death  of  the  Insured  <nr  tbe  event 
causing  the  accident  AmcnuT  cases  ai^arent- 
ly  of  the  lattw  sort  Is  E)gan  Oakland  Ina. 
Co.,  29  Or.  403,  42  Paa  990,  54  Am.  St  Rep^ 
798,  whldk  holds  that  the  limitation  of  6 
months  from  the  date  <tf  the  fire  will  be  en- 
forced, thou^  the  polity  said  that  the  loss 
should  not  be  payable  until  90  days  after 
furnishing  said  proof.  Other  cases  ctted  tn 
the  defeddanf  s  brief  are  Harvey  t.  Fidelity 
&  Casualty  Co,,  200  Fed.  925,  119  CCA. 
221 ;  Tebbetts  v.  FldeUty  Co.,  155  CaL  m,  99 
Pac.  501;  Paul  r.  Fidelity  Go.,  186  Mas&  418. 
71  N.  E.  801,  104  Am.  St,  Rep.  604;  Lowe  v. 
U.  S.  Mutual.  115  N.  a  18.  20  S.  E.  169;  Law 
V.  New  England  Mutual,  94  Mich.  266,  S3 
N.  W.  1109;  Moest  v.  Continental  Co.,  S5 
Misc.  Rep.  128, 104  N.  T.  Supp.  553.  In  most 
of  these  decisions,  particularly  E^n  Oak- 
,  land  Ins.  Co.,  the  injury  for  which  indemiUty 
was  sought  had  fully  passed,  as.  In  the  Egan 
Case,  a  fire,  and  the  cause  of  action  had  en- 
tirely accrued,  while  in  the  matter  before 
us  the  claim  was  yet  in  process  of  develop- 
ment 

In  the  precedents  dted  It  was  possible  that 
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ttae  euiud(7  ihould  bappoi,  ttte  daniag« 

fully  accrue,  the  notice  thereof  be  given,  and 
proof  of  lois  Bulmiltted,  all  well  within  the 
coDTentlonal  period  of  limitation.  But,  as 
we  have  seen,  in  the  present  case  the  two- 
year  poeelblllty  of  the  continuance  of  the 
sickness  cannot  be  compressed  within  the 
six  months*  limitation.  Again,  In  most  of 
the  cases  relied  upon  as  precedents,  the  11ml- 
tatlon  Is  inaugurated  by  a  happening  either 
beyond  the  control  of  both  parties  or  with- 
in that  of  the  claimant,  so  that  good  reason 
exists  for  restricting  the  time  within  which 
he  may  sue.  In  brief,  we  are  Impelled  to 
the  cDDCluslOD  that  nnleas  it  cannot  be  avoid- 
ed, that  construction  will  not  be  placed  up- 
on the  contract  which  will  enable  one  party 
In  Its  discretion  to  destroy  or  abridge  a  plain 
right  of  the  other  under  the  same  contract. 
We  are  of  the  (pinion,  therefore,  that  under 
the  admitted  facts  the  action  was  commenced 
in  time. 

The  con  elusion  of  the  whole  matter  Is  that 
the  judgment  of  the  circuit  court  In  granting 
a  new  trial  must  be  aflOrmed. 

McBRIDXl,  a  and  BIINSON  and  HAIl- 
BIS,  JJ.,  cmcur.  McGAHANT,  J.,  took  do 
part  In  ttae  oonsideratlcui  of  this  case; 


STATE  T.  HYDE  et  aL 
(Supreme  Court  of  Oregon.   Jan.  8,  1918.) 

1.  PuBiJo  IiANOB  4b»121— OancKuuTioif  or 

I>BBD»— PllAAOIirQ. 

In  a  suit  to  cancel  deeds  to  school  lands  for 
which  the  grantees  or  their  successors  had  exe- 
cuted deeds  to  the  United  States  as  a  baais  for 
lieu  laud  selections,  an  allegation  that  the  Unit- 
ed States  had  and  still  did  refuse  to  accept  the 
deeds  of  certain  of  the  defendants  imported  that 
there  had  been  no  dehvery  of  tiie  deeds,  and, 
though  it  appeared  that  the  deeds  had  been  re- 
corded, demurrers  on  the  ground  that  the  United 
States  was  a  necessary  party  defendant  were 
•properly  overruled,  as  a  grantee  under  a  deed 
acquires  no  rights  in  the  absence  of  a  delivery. 

2.  Woods  and  Fobestb  «=»8~-roBEST  Basaa- 

TATIONB— InDKHNIlT  AND  LlEU  LaNDS. 
Under  Act  Oong.  June  4.  1897,  c.  2,  SO 
Stat  36,  providing  that  In  cases  in  whidi  a 
tract  of  laud  covered  by  an  uoperfected  bona 
fide  claim  or  by  a  patent  is  included  within  the 
Umlts  of  a  public  forest  reservation  the  settler 
or  owner  may  relinquish  the  tract  to  the  gov- 
ernment and  select  in  lieu  thereof  a  tract  of 
vacant  land  open  to  settlement,  title  to  the  base 
lands  passes  to  the  United  States  on  the  accept- 
ance of  the  deed  and  the  approval  of  the  selec- 
tion by  the  General  Land  Office,  and,  though 
deeds  nave  been  executed  and  filed,  title  does 
not  pass  until  the  transfw  Is  accepted  by  that 
office. 

3.  CouBTB  «s»9T(%~Fbdekal  Decisions  as 

AUTHOBZTIKS  IN  STATE  COUBTS. 

The  construction  of  s  federal  statute  Is  for 
the  federal  courts,  and  the  state  court  must  fcd- 
low  the  rule  which  they  announce. 

4.  PuBuo  Lands  4»121— Canqbixatior  or 
Deeds— Necessabt  Pabtieb. 

Where  school  lands  within  a  national  forest 
reserve  were  purdiased  from  the  state  in  the 
name  of  dummy  applicants,  who  immediately  as* 
signed  their  ocntracts  to  the  party  for  whose 
benefit  the  applications  were  made  in  viola- 


tion of  the  statute  eontemplatinr  that  the  pur* 
chase  shall  be  for  the  benefit  of  the  applicant, 
and  after  the  execution  of  deeds  the  grantees  or 
their  successors  executed  deeds  to  the  United 
SUtes  as  a  basis  for  lieu  land  selections,  and 
such  deeds  were  accepted  by  the  proper  officers 
of  the  United  SUtes,  the  deeds  from  the  state 
could  not  be  canceled  because  of  the  fraud  in- 
ducing their  execution  without  the  presence  of 
the  United  States  as  a  party,  though  the  United 
States  had  co-operated  with  the  state  in  mar- 
shaling the  evidence  of  the  fraud  and  had  in- 
stituted adverse  proceedings  against  the  cor- 
responding selecdmis  on  the  public  domain. 
6.  Pubuc  Lands  4=>121— Cancellation  or 
Deeds— Nboessabt  PAansa. 
That  the  United  States  cannot  be  sued  with- 
out its  consent  would  not  authorise  the  court  to 
pass  a  decree  canceling  the  deeds  which  It 
could  not  enforce. 

6.  Pasties  ^»83— Defect  or  Pabtibs— Pas- 
ties Entitled  to  Objxct. 

Where  the  grantors  of  the  United  States 
had  conveyed  the  selected  lands  and  had  execut- 
ed to  the  purchasers  powers  of  attorney  author- 
ising the  selection  in  the  names  of  the  grantors 
of  beu  lands  and  the  sale  of  the  select^  lands, 
and  the  powers  of  attorney  had  bera  exercised 
and  land  selected  and  conveyed  to  parties  who 
were  in  possession,  such  parties,  In  protection 
of  their  titles  to  the  selected  lands,  were  entitled 
to  claim  that  the  United  States  was  the  owner 
of  the  base  lands,  and  as  a  corollary  to  that 
claim  to  urge  that  the  controversy  could  not 
be  determined  in  the  absence  of  the  United 
States  as  a  party. 

7.  Woods  and  Fobestb  Fobebt  Reseb- 
vATioNs— Indemnity  and  Lieu  Lands. 

Where  parties  relinquishing  lands  within 
a  forest  reservation  as  a  baus  for  lieu  land 
sdections  sold  dieir  right  to  select  and  executed 
powers  (tf  attorney  authorizing  the  purchssers 
to  select  lieu  Isnds  in  their  names  and  to  sell 
and  convey  the  selected  lands,  such  powers-  of 
attorney  were  powers  with  an  interest  and  were 
irrevocable  in  the  lifetime  of  the  grantors. 

8.  Public  Lands  «=>121— Cancellation  of 
Deeds— Necesbabt  Pabtibs. 

Where  deeds  executed  by  grantees  of  school 
lands  or  their  successors  to  the  United  States 
and  filed  as  a  basis  for  lieu  land  selections  had 
never  been  accepted  by  the  United  States  and 
it  had  never  been  determined  by  the  General 
Land  Office  that  the  grantors  had  title  or  that 
the  deeds  were  effectual  to  pass  title,  the  Unit- 
ed States  bad  no  interest  in  the  lands  and  was 
not  a  necessarj  party  to  a  suit  by  the  state  to 
cancel  the  deeds  from  the  state  for  fraud. 

9.  Public  Lands  •=»121— Cancellation  or 

DXBDS—SOKFICIEHcr  OF  EVIDENCE.  \ 
In  a  suit  to  cancel  deeds  to  school  lands,  evi- 
dence held  sufficient  to  establish  a  conspiracy  to 
obtain  such  lands  in  fraud  of  the  public  policy 
of  the  state  by  procuring  a  large  number  of  ap- 
plications from  dummy  applicants,  who  imme- 
diately assigned  their  contracts,  and  to  show 
that  a  defendant  wbo  thereby  acquired  deeds  to 
thousands  of  acres  of  land  was  a  party  to  the 
cocapiracy  and  the  author  ot  it, 

10.  Fbaud  4ss>5S(1>— Evidence. 

Fraud  is  ordinarily  established  by  circum* 
Btantial  evidence. 

11.  cohsfibact  4s>1&— clboumstantial  evi- 
dengb. 

A  conspiracy  may  be  inferred  from  circum- 
stances. 

12.  Pdblic  Lands  «=»121— Cancellation  or 
Deeds— Gbodnds. 

Where,  by  mesns  of  applicitlons  in 'the 
names  of  dummy  appUcants  an .  by  false  sffi< 
davits,  thousands  of  acres  of  school  lands  were 
acquired  from  the  state  by  nonresidents,  con- 
trary  to  the  policy  of  the  state  to  sdl  only 
to  residents  who  purchase  for  their  own  bow- 
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fit  and  In  qvantitiei  not  eneedbic  829  aera  to 
each  pttaoD,  there  was  sodi  fraod  la  joBtified 
the  cancellatioD  of  the  deeds,  thoiub  the  state 
received  the  price  at  vhich  the  lanas  were  held 
for  sale,  espedall;  aa  the  market  value  of  the 
lands  Bubseqoently  increased  and  the  state  land 
board  raised  the  aellins  price ;  it  beins  probable 
that,  if  ealea  had  been  made  only  to  qualified 
porchasere  fn  amounts  not  exceeding  320  acres 
to  each  purchaser,  the  bulk  of  the  lands  woukl 
have  remained  available  fw  sala  at  tha  hi^er 
prices. 

18.  PtTBLia  Ijahds  «=»121— Gakcellation  or 
Deeds— Bona  Fide  Pubchasebb. 
In  a  suit  to  cancel  deeds  to  school  lands 
within  a  forest  reserve  which  had  been  subse- 

Siuently  offered  to  the  United  States  as  a  basis 
or  lieu  Isnd  selections,  but  which  had  not  been 
accepted  by  the  United  States,  it  was  immate- 
rial whether  purchasers  of  tha  land  selected  in 
lieu  thereof  were  bona  fide  purchasers,  as  their 
title  to  the  selected  lands  was  dependent  upon 
the  title  of  the  United  States  to  the  base  land^ 
and  the  United  States  had  never  acquired  title 
to  the  base  lands. 

14.  Public  Lands  Oancpblution  or 
Duds— E  VI  oencb. 

In  a  suit  to  cancel  deeds  to  school  lands 
purchased  from  the  state  on  applications  of 
dummy  applicants,  evidence  held  to  show  that  a 
pkir^  who  financed  the  purchases  and  to<A  deeds 
to  secure  money  advanced  by  him  was  a  party 
to  the  conspiracy  and  was  not  an  innocent  pur- 
^aser. 

15.  PUBUO  IiAUDS  «5=>121— PbOCEEDINOS  in 

Land  Ofticb— Jtjbisdiction  or  Coubts. 
Where  deeds  to  school  lands  within  a  nation- 
al forest  reserve  were  obtained  by  fraud  and 
the  grantees  or  their  successors  executed  deeds 
to  the  United  States  and  filed  them  as  the  basis 
of  Leu  land  selections,  but  tha  deeds  had  not 
been  accepted  by  the  land  office,  the  pendency  in 
such  office  of  proceedings  on  charges  against 
the  validity  of  the  selections  of  lieu  lands  did 
not  prevent  an  action  to  cancel  the  deeds  from 
the  state,  as,  the  United  States  having  acquired 
no  interest  in  the  lands,  the  General  Land  Of- 
fice had  no  ccHitroI  over  them;  its  jurisdiction 
being  confined  to  the  public  domaitL 

ib.  states  «s>w1  —  actions  bt  states  — 
Laobbs. 

The  doctrine  of  laches  Is  applicable  to  the 
atat& 

17.  PuBuo  Lands  ^121— OAncBLUTioir  or 

Deeds— Laches. 
While  it  was  a  suspicious  circumstsnce  that 
146  applications  should  be  made  within  a  few 
months  to  purchase  state  lands  iu  a  forest  re- 
serve and  that  deeds  should  issue  shortly  after- 
wards to  a  handful  of  nonresidents  transferring 
many  thousands  of  acres  of  such  lands,  where 
these  matters  apparently  passed  unnoticed  by 
the  state  officials,  laches  was  not  imputable  to 
the  state  in  its  failure  to  act  for  the  caiicellS' 
tioD  of  the  deeds  for  fraud  in  the  inception  of 
the  fraud,  as  notice  must  be  more  than  would 
excite  the  suspicion  of  a  cautious  snd  wary  per- 
son. 

18.  Pdblio  Lands  «»121— GANCELi.ATio]f  or 
Deeds— Laches. 

A  delay  of  15  years  from  1898  to  1913  in 
bringing  suit  to  set  aside  deeds  to  school  lands 
based  on  fraudulent  applications  by  dummy  ap- 
plicants held  not  such  laches  as  barred  the  suit, 
where  the  fraud  was  not  discovered  until  1905 
and  the  facts  were  not  fully  known  until  1908, 
at  which  time  the  position  of  innocent  defend- 
ants had  become  fixed,  and  the  condition  and 
value  of  the  lands  did  not  change  appreciably 
and  where  the  marshaling  of  the  facts  involved 
a  vast  amount  of  investiratfon  and  palostaking 
labor  and  the  charges  reflected  on  the  integrity 
of  a  number  of  citizens  of  the  state  necessitat- 
ing careful  investigation  before  making  such 
charges  and  taking  action,  especially  where  in 
ipite  of  tlitt  delaj  the  evidoiee  of  the  fnind  was 


I  dear  and  the  fraod  cMU  not  litTe  beta  dis- 
proved. 

19.  Public  Lands  «»121— Sale  w  Sohoox 
Lands— Phau  d— Ratificatio  n. 

It  should  not  be  assumed  that  the  L^Isla- 
ture  has  ratified  sales  of  school  Isnds  secured  by 
gross  fraud  unless  the  language  of  ths  statute 
leads  unmistakably  to  that  condasioB. 

20.  Public  Lands  «s>121— Saes  or  Sghook 
LAN  db—Pbaud— Ratification. 

Sess.  I*ws  1898,  p.  164,  S  27,  directed  the 
state  land  board,  which  hsd  been  authorised  to 
lend  the  school  funds  on  farm  soortgagea,  to  fore- 
close bU  mortgages  which  were  not  adequate' 
security  snd  bid  in  the  lands  at  its  true  cash 
value,  but  through  mistake  did  not  empower  the 
board  to  sell  land  so  purchased.  T^ws  1901.  p. 
304,  authorised  the  board  to- bid  in  lands  aoM 
under  foreclosure  of  mortgage  given  to  aecure 
a  loan  from  the  school  fund,  and  provided  that 
such  lands  should  be  held  for  sale  and  sold  as 
opDortonity  might  offer  on  the  best  terms  obtain- 
able, and  that  all  sales  of  land  theretofore  made 
by  the  board  were  thereby  ratified  and  con- 
firmed, and  whenever  the  full  purchase  price 
should  have  been  paid  title  in  fee  simple  should 
vest  in  the  purchasers  and  their  successors  and 
assigns.  Held,  that  this  was  passed  to  correct 
the  error  in  the  act  of  1809  and  related  to  pur- 
chases made  by  the  state  on  the  foreclosure  of 
school  fund  mortgafes  and  authorized  sales 
thereof  and  confirmed  aales  theretofore  made, 
and  had  no  reference  to  sales  of  the  state's 
grant  lands  and  was  not  intended  to  confina 
fraudulent  purchases  of  such  grant  lands. 

21.  Statutes  «=3l94,  206— CoNSiKUcrnoir  — 
Subject- Matteb. 

Language  found  in  a  statute  la  to  be  inter- 
preted in  the  light  of  the  subject-matter  of  the 
statute.  General  words  will  bo  restricted  in 
their  applicatiim,  when  the  effect  of  a  different 
interpretation  would  be  to  apply  them  to  a  sub- 
ject foreign  to  that  on  which  the  Leglslatur* 
was  scting. 

22.  Statutbs  «=»181(1)  —  OoHBTsucnow  — 
Intention. 

A  statute  is  to  bo  inten>reted  in  accordance 
with  the  legislative  intent 

23.  PtTBLic  Lands  ^=9121— Oanobzution  or 
Deeds— AccouNTiNO. 

Tlie  state,  suing  to  cancel  deeds  to  school 
lauds  relinquished  to  the  United  States  as  the 
basis  of  Uen  land  selections  for  fraud  in  procor- 
ing  such  deeds,  csnnot  recover  the  lands  and 
also  have  an  accounting  from  tin  grantees  for 
money  secured  by  them  through  the  attempted 
exchange  of  the  lands. 

Appeal  from  Circuit  Ooart,  Orook  Ciounty; 
T.  B.  J.  Duffy,  Judge. 

Action  by  the  State  against  F.  A.  Hyde 
and  others.  From  a  Judgment  In  fiaror  of 
the  State,  the  defendant  named  and  various 
other  d^endants  ^peaL,  Uodifled. 

This  Is  a  suit  brought  to  set  aside  deeds 
to  iipmrds  of  acres  of  Isnd  la  Crook 

county  which  formerly  belonged  to  the  state 
of  Oregon.  The  snlt  Is  based  on  an  alleged 
conspiracy  to  which  the  defendants  Hyde, 
Schneider,  and  others  were  parties,  to  se- 
cure these  lands  in  fraud  of  the  pubUc  poli- 
cy of  the  state  as  defined  by  its  statutes  pro- 
Tldlug  for  the  sale  of  its  lands.  Most  of 
the  defendants  are  Joined  as  parties  on  the- 
allegation  that  they  assert  some  Interest  in 
the  property  adverse  to  the  datm  of  the 
state. 

The  second  amended  complaint  on  which 
the  case  was  tried  alleges  that  an  act  of~ 
Congress  approved  Jane  4,  1807  (dutpter  2;. 
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*  80  aust  8Q),  eontaiDed  tb»  foUowing  provl- 
•ioD: 

"That  in  cases  in  whidi  a  tract  coTercd  by 
an  unperfected  bona  fide  claim  or  by  patoit, 
is  indnded  within  the  limits  of  a  public  forest 
reservation  the  settler  or  owner  thereof  ma;,  if 
he  desires  to  do  so,  r^inqnish  the  tract  to  the 
KOTcnuMnt,  and  may  selset  in  liea  thereof  a 
tract  of  vacant  land  f>pen  to  aettlement  not  ex- 
ceeding in  area  the  ^ct  covered  by  his  claim 
or  patent;  and  no  charge  shall  be  made  in  snch 
csfles  for  makinf  the  entry  of  reewd  or  istoing 
the  patent;  *  •  •  provided  further,  that  in 
cases  of  onperfected  claims  the  requirements  of 
the  laws  respecting  settlement,  residence,  Im- 
provements, etc,  ere  complied  with  on  the  new 
claims,  credit  being  allowed  for  the  time  apuit 
on  the  nUnqaisbed  daima." 

It  1b  alleged  tliat  BhorCly  after  tbe  enactr 
ment  of  tbls  legislation  the  defendant  Hyde 
cooceiTed  the  fraudulent  purpose  of  acquir- 
ing the  prop^ties  invt^ved  in  this  case, 
whldft  were  then  a  part  of  the  school  lands 
granted  by  Congress  to  the  state  of  Or^n. 
Hyde's  plan  was  alleged  to  be  to  procure 
a  large  number  of  applications  to  purchase 
these  lands;  the  purchasers  assigning  their 
contracts  Immediately,  and  Hyde  securing 
thereby  state  deeds  running  to  him  or  par- 
ties selected  by  him  and  acting* with  him. 
The  statute  for  the  dlqxwition  of  state  lands 
In  force  at  that  thne  was  as  follows: 

^'When  any  person  desires  to  parcbase  an?  of 
the  lands  of  this  state  mentioned  in  section  3617, 
be  sb^  file  an  application  *  *  •  with  the 
said  board  of  comini88ioner(fl),  which  applica- 
tion shall  contain  a  precise  description  of  the 
land  appUed  for,  according  to  the  United  States 
aorvey  thereof,  and  be  accompanied  by  the  affi- 
davit  of  tbe  applicant,  taken  before  some  notary 
pubHe  or  county  clerk,  to  tbe  effect  that  he  is 
over  eighteen  years  of  age,  and  is  a  citizen  of 
the  United  States,  or  has  declared  his  intention 
to  become  such  and  a  resident  of  this  state,  that 
he  has  not  directly  or  indirectly  made  any  pre- 
tIoos  purchase  of  land  from  this  state,  or  any 
for  him,  wbidi  together  with  the  land  described 
in  the  application  exceeds  three  hundred  and 
twenty  acres;  that  the  proposed  purchase  is 
for  his  own  l>eneflt,  and  not  for  tbe  purpose  of 
speenlation;  that  he  has  made  no  contract  or 
agreement,  express  or  implied,  for  the  sale  or 
dispoRtion  of  the  land  applied  for  in  case  be  is 
permitted  to  purchase  the  some,  and  that  tiiere 
IB  no  valid  adverse  claim  thereto  by  any  actual 
settler."   HiU's  Code,  f  8618. 

The  s(Aeme  alleged  In  the  seomd  amend- 
ed complaint  omtemplated  ttie  cmtrol  by 
the  defendant  Hyde  at  the  lands  described 
therein  and  his  conveyanoe  of  the  same  to 
the  United  States  as  a  basis  for  the  selection 
ot  lands  evaal  in  area  on  the  public  domain. 
The  steps  taken  in  porsuance  of  this  schenie 
«re  alleged  with  iiartlcularity  in  the  second 
amended  complaint  PlalntUt  sufficiently 
Avers  that  the  applications  ao  secured  were 
made  on  bdialf  of  Hyde  and  for  his  benefit; 
that  the  affidavits  made  the  applicants 
were  false  in  so  ter  as  th^  allied  that  af- 
^ants  were  pnrduulng  tm  ttietr  own  benefit 
and  that  they  had  made  no  contract,  ex- 
press or  Implied,  tar  the  disposition  of  the 
property;  that  the  result  was  the  acquisition 
a  nonresiduit  of  the  stete  of  many  thou* 
«anda  of  aows  of  Oregon  sdiool  land  at 


769 

t^oui^  tbe  laws  of  Or^im  oootoiqilate  that 
its  lands  shall  be  mM.  <»ly  to  residents  of 
the  state  and  In  quantities  not  exceeding 
320  acres  to  each  person.  PlalntUt  charges 
that  this  result  was  brought  about  by  dlrei^ 
purchase  from  the  state,  lnasmu<di  as  the 
appUcattons  were  all  made  for  Hyde's  benefit 
and  the  lands  were  all  paid  for  with  Hyde's 
m(Hiey.  It  Is  all^ted  that  the  tiUes  were  ta^- 
en  In  the  names  of  the  defendants  Hyde, 
Sherman,  Schneider,  Morris.  Baldwin,  and 
Clarke;  that  these  parties  executed  and  re- 
corded deeds  of  rellnqnlahment  to  the  United 
States  and  thereupon  undertook  to  select 
lands  In  lieu  of  those  relinquished.  It  is 
alleged  that  the  conspiracy  resulted  In  the 
acquisition  by  Hyde  of  about  47,000  acres  of 
land  and  the  patenting  to  him  and  his  as- 
sociates of  about  10,000  acres-  of  selected 
lands  In  Ueu  of  a  like  acreage  rdlnqnished. 
It  Is  averred  that  snbseqnent  to  November, 
1902,  adverse  proceedings  were  instituted  in 
the  General  Land  Office  against  the  remain- 
ing selections,  that  these  proceedings  are 
still  pending,  and  that  the  General  Land  Of- 
fice refuses  to  patent  any  of  the  remainder  of 
the  selected  lands.  The  thirtieth  paragraph 
of  the  second  amended  complaint  Is  as  fol- 
lows: 

*Mliat  the  United  States  of  America  has  at 
all  times  and  does  now  refuse  to  accept  the 
deeds  of  defendants  C  W.  Clarke  and  F.  A. 
Hyde  for  tbe  lands  hereinbefore  Bret  deacritted, 
and  baa  at  all  times  and  does  now  refuse  to  ac- 
cept title  to  said  lands  for  the  reason  that  the 
said  lands  were  fraudulently  acquired  from  the 
state  of  Oregon,  as  hereinbefore  alleged,  and 
the  said  United  States  of  America  and  the  ofil- 
cers  thereof  having  charge  of  the  public  lands 
in  the  United  States  have  never  at.  any  time 
determined  or  decided  diat  said  F.  A.  Hyde 
and  C.  W.  Clarke  were  the  owners  of  the  lands 
attempted  to  be  conveyed  by  them  to  the  United 
States  and  have  never  decided  or  determined 
that  die  said  C.  W.  Clarke  and  F.  A.  Hyde 
are  entitled  to  the  lands  attempted  to  be  select- 
ed in  lien  of  said  lands  hereinbefore  first  de* 
scribed,  and  the  said  officers  of  the  United 
States  have  for  a  long  time  and  now  do  m^n- 
tain  and  assert  that  the  United  States  acqnlres 
DO  interest  in  the  lands  designated  as  base  un- 
der the  Act  of  June  4,  1897,  until  the  Land  De- 
partment has  determined  that  the  selector  is  the 
owner  of  the  base  land  and  is  entitled  to  a  pat- 
ent to  tbe  lands  selected  in  lieu  thereof;  that 
no  such  determination  has  ever  been  made  as 
to  the  lands  hereinbefore  first  described  or  for 
the  lands  attempted  to  Iw  sdaeted  In  lies 
thereof." 

Facts  are  alleged  in  great  detail  to  •xeose 
the  delay  in  bringing  suit 

It  may  be  said  parentlietlcally  Otat,  In  the 
administration  ctf  tiie  act  (tf  1807  above  quot- 
ed, a  nomendatare  has  come  Into  use  under 
whidi  the  state  lands  surrendered  ars  called 
base  lands  and  the  properties  d aimed  in  lieu 
thereof  are  known  as  selected  landa. 

Tbe  defendants,  otha*  than  those  charged 
with  the  conspiracy,  are  alleged  to  claim  an 
Intoest  in  the  base  landa  grounded  on  con- 
veyance of  tbe  stitected  landa  made  to  them 
by  Hyde  and  Clarke.  It  is  averred  that  these 
rl|^  a^  subsequent  and  inferior  to  ttia 
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rlglits  of  the  BtatOi  It  la  charged  th&t  the 
laDds  are  nnoccapled  eod  that  Hyde  la  in- 
solvent 

PlalntUC  prays  for  a  decree  adjudging  that 
It  Is  owner  of  the  property  described,  quiet- 
ing Its  title  aa  against  the  several  defend- 
ants and  canceling  the  state  deeds  Issued 
for  the  property  In  question.  In  case  this 
relief  Is  denied  In  whole  or  in  part,  plaintiff 
prays  that  it  may  be  adjudged  to  be  the  own- 
er of  the  equitable  title  to  the  selected  lands, 
that  the  defendants  may  be  charged  as  trus- 
tees for  plaintiff  In  any  Interest  held  by  them 
in  said  sheeted  lands,  and  finally  that  the 
defendant  Hyde  be  required  to  account  to 
plaintiff  for  all  moneys  received  by  htm  from 
lands  sold  in  lieu  of  the  lands  o<  the  atate  of 
Oregon  surrendered  by  him. 

Attached  to  the  second  amended  c<»Dplalnt 
la  an  exhibit  showing  the  particulars  as  to 
each  piece  of  land  conveyed  by  the  state,  its 
various  transfers,  and  the  date  of  Its  relin- 
quishment to  the  United  States;  also,  the 
date  of  the  selection  made  in  lieu  of  it.  A 
large  majority  of  these  selections  were  made 
in  the  years  189»  and  1900,  quite  a  number 
In  1901,  a  TttT  few  aa  late  as  1901,  and  one 
in  1910. 

The  defendants  E.  A.  Hyde,  Western  Lum- 
ber Company,  Willamette  Pulp  &  Paper  Com- 
pany,  Martin  Barrett,  Cedar  Sheep  Assoda- 
tloD,  Mrs.  Theodore  Hampe,  Riverside  Land 
&  Livestock  Company,  Bock  Springs  Land 
&  Cattle  Company,  and  Alger  Logging  Com- 
pany demurred  to  the  complaint.  The  de- 
murrers were  based  in  part  on  an  alleged  de- 
fect of  parties  In  that  the  United  States  was 
not  Joined  as  a  party  defendant  The  de- 
murrers were  overruled,  and  thereuptm  these 
defendants  answered.  The  d^endants  G.  W. 
Clarke  Company,  Anaconda  Copper  Mining 
GcHupany,  O,  S.  Lewis,  and  Henry  Hewitt, 
Jr.,  also  answered.  All  of  these  answers 
deny  the  allegations  above  quoted  making  up 
the  thirtieth  paragraph  of  the  second  amoid- 
ed  complaint  and  all  other  allegations  to  the 
effect  that  title  to  the  base  lands  had  not 
vested  In  the  United  States;  all  answering 
defendants  allied  aflarmatively  that  the 
United  States  Is  the  owner  of  the  base  lands 
and  la  a  necessary  par^  defendant 

All  of  tiHe  answering  defraidants  except 
Hyde  and  C.  W.  Clarke  Company  alleged  the 
CQoveyanoa  to  tbem  ncvectlTely  of  «pedfled 
portkms  <a  the  selected  lands  in  oonsldera- 
tion  at  moneys  paid  by  tbem  without  notice 
of  any  fraud  or  Inegalarlty.  Tha  defendant 
C  W,  Clarke  Company  alleged  indebtedness 
due  It  from  the  defendant  Hyde  and  from  «»e 
Jolm  A.  Benson  and  the  transfer  to  it  of 
sundry  selectsd  lands  to  secure  these  debts ; 
fliis  defendant  aU^»d  Cbat  It  had  made  its 
advances  and  reo^ved  its  oonveyances  In  ig- 
norance <tf  any  of  the  matters  alleged  by 
plaintiff.  The  answers  all  allege  that  plain- 
tiff knev  at  an  times  snbseqnent  to  the  exe- 
cution of  the  state  deeds  the  facts  with  ref- 


(Or. 

erence  to  the  appllcatltms  ts  purdiase^  It' 

is  alleged  that  the  defendants  have  been  at 
expense  in  the  care  of  the  selected  lands  and 
the  payment  of  taxes  thereon.  It  is  also  al- 
leged that  much  of  the  evidentiary  matter 
on  which  the  defendants  were  dependent  was 
destroyed  In  the  San  EYandsco  Are  of  April, 
1906,  and  that  sundry  material  witnesses 
have  died,  ^e  state  is  charged  with  laches 
in  bringing  this  suit  It  is  also  afflrmatively 
alleged  In  these  answers  that  the  appllcatimts 
to  surrender  and  select  are  stUI  pending  be- 
fore the  General  Land  Of&ce  and  that  Its 
Jurisdiction  to  act  in  the  premises  is  exdu- 
slve. 

All  of  the  defendants  deny  the  allegations 
of  fraud  in  applying  to  purchase  the  state 
lands  and  the  allegations  of  consi^racy  to 
acquire  these  lands  unlawfully.  It  Is  not  al- 
lied by  any  def  aidant  that  the  lands  claimed 
by  him  have  been  patented  by  the  United 
States  either  to  him  or  to  his  predecessors 
in  interest  The  defendants  Fhllomen  Clarke, 
Flora  M.  Sherman,  Joost  H.  S<ainelder,  F.  A. 
Hyde  &  Co..  A,  S.  Baldwin,  and  Bmma  C 
Baldwin  filed  disclaimers. 

PlaintOra  replies  Joined  Issue  on  the  af- 
firmative allegations  in  the  respective  an- 
swers. Supplemental  pleadings  admit  that 
since  this  suit  was  brought  the  General  Land 
Office  has  entered  adverse  proceedings  against 
certain  selections  of  lieu  land  based  on  the 
relinquishment  of  Oregon  forest  naerves. 

Tbe  case  was  tried  out  and  a  decree  was 
passed  by  the  lower  court  adjudging  that 
plaintiff  is  tbe  owner  of  the  land  in  question, 
setting  aside  the  state  deeds  executed  there- 
for, directing  the  several  defendants  to  ex- 
ecute conveyances  to  plaintiff  of  the  proper- 
ties claimed  by  them,  and  awarding  plaintiff 
a  Judgment  agalAst  the  defendant  Hyde  in 
the  sum  of  $17,689.74. 

The  defendants  Hyde,  Hewitt,  Barrett, 
Lewis,  Hampe,  C^  W.  Clarke  Company.  Bock 
Springs  Land  &  Cattle  Company,  Western 
Lumber  Company,  Biverslde  Land  ft  Uve- 
stock  Company,  Willamette  Pulp  ft  Pap» 
Company.  Alger  Loggli^  Company,  Anaconda 
Copper  Minl2^  Company,  and  Oedar  Sheep 
Association  appeal. 

A.  C.  Shaw,  of  Portland,  W.  M.  Blckford 
and  E.  E.  Hershey,  both  of  Missoula,  Mont, 
and  R.  A.  Lelter  and  Harrison  All«i,  both  of 
Portland  (Griffith,  Leiter  &  Allen,  of  Port- 
land, on  the  brle^.  for  an>ellanta.  Geo.  M. 
Brown,  Atty.  Gen.,  and  JT.  O.  BaU^,  Asst 
Atty.  Gen.,  for  tbe  State. 

McCAMANT.  J.  (after  stating  tbe  facts  as 
above).  [1]  All  of  the  appellants  assign  error 
on  the  refusal  of  the  court  to  dismlas  the  suit 
on  the  ground  that  the  United  States  is  a 
necessary  party  defendant  nils  point  was 
raised  by  most  ef  tbe  iq^ptilants  on  demurs 
rer,  and  Iqr  all  of  than  tbe  question  vas  re- 
amed by  snswn.  It  la  arwred  In  tbe  thlr- 
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tletb  paragraph  dt  Ow  noaia  amendfld  com- 
plaint that: 

"TRie  United  Statu  of  America  has  at  all 
times  and  does  now  refuse  to  accept  the  deeds 
of  defendantB  O.  W.  Olarko  and  F.  A.  Hrde  for 
the  landa  hereinbefbre  first  deBctibed." 

This  allegation  Imports  that  there  was  no 
d^rery  of  the  deeds.  It  la  demeutary  that 
In  the  abaence  of  dellrery  the  grantee  in  a 
deed  acquires  no  rights  thereunder.  It  else- 
where appears  in  plalntUTs  pleading  that  the 
deeds  executed  to  the  United  States  and  con- 
veying the  base  lands  in  controrersy  were 
recorded,  bat  it  has  been  held  that  the  re- 
cording of  a  deed  by  the  grantor  without  the 
consent  of  the  grantee  does  not  constitute 
delivery.  Bogard  v.  Barhan,  56  Or.  276,  2T7, 
108  Pac.  214.  As  to  so  much  of  the  land  as 
was  held  in  the  name  of  Hyde  and  Clarke, 
the  allegations  are  therefore  sufficient  to  dis- 
pense with  the  joinder  of  the  United  States 
as  a  party,  and  the  demurrers,  In  00  tar  as 
tbey  are  band  on  this  ground,  were  pnverly 
OTermled. 

[2]  Issue  was  joined  by  appellants  on  the 
allegations  of  the  second  amended  complaint 
as  to  the  refusal  of  the  United  States  to  ac- 
cept the  deeds  to  the  base  lands.  In  deter- 
mining the  effect  of  the  evidence  directed  to 
this  Issue  it  becomes  material  to  examine 
the  act  of  1897  and  the  federal  decisions  con- 
struing It  The  statute  first  came  before  the 
United  States  Supreme  Court  for  consldera* 
tion  in  the  case  of  Cosmos  Co.  r.  Oray  Eagle 
Co.,  190  a  S.  801,  23  Sup.  Ct.  082,  47  L.  Bd. 
1064.  It  was  there  held  that  the  admlnls> 
tratlon  of  the  act  was  vested  in  the  General 
Land  Office,  that  It  was  empowered  to  adopt 
rules  fixing  the  procedure  by  which  base 
lands  could  be  surrendered  and  selected 
lands  acquired,  and  that  the  rules  adopted 
were  reasonable.  The  sixteenth  rule  so  ap- 
proved Is  as  follows: 

"Where  final  certificate  or  patent  has  Issued, 
it  will  b«  necessary  for  the  entryman  or  owner 
thereunder  to  execute  a  qnltclaim  deed  to  the 
United  States,  have  the  same  recorded  on  the 
coun^  records,  and  furnish  an  abstract  of  title, 
duly  authenticated,  showing  chain  of  title  from 
the  government  back  azain  to  the  United  States. 
The  abstract  of  title  should  accompany  the  w>- 
plication  for  change  of  entry,  which  must  be  m- 
ed  as  required  by  paragraph  15,  without  the  af- 
fidavit therein  called  for.''^ 

The  court,  speaking  through  2fr.  Justice. 
PedEbam,  sajw: 

"Conneel  insists  that  the  act  of  Jane  4, 1897, 
coDBtituteB  a  standing  offer  on  the  part  of  the 
government  to  exchange  any  of  its  'vacant  land, 
ooen  to  settlement,*  for  a  similar  area  of  patent- 
ed land  in  a  forest  reservation,  and  that  when- 
ever a  person  rellnqniabes  to  uie  government  a 
tract  in  a  forest  reservation  and  places  his 
deed  to  the  government  of  record  as  required  by 
the  Land  Department  rules,  and  selects  in  Ueu 
tbeteot  a  similar  area  of  vacant  land  open  to 
settlement,  that  such  offer  of  the  government 
has  (liereupon  been  both  accepted  and  fully  com- 
plied with,  and  that  a  complete  equitable  title 
to  the  selected  land  is  thereby  vested  in  the 
selector. 

"Bnt  even  the  complete  equitable  title  asserted 
by  complainant  mus^  as  tt  would  seem,  be  based 


apon  the  alleged  right  of  the  local  land  officers 
to  accept  the  deed  and  approve  the  selection, 
even  tiiough  such  approval  may  be  thereafter 
the  subject  of  a  review  in  the  nature  of  an  ap- 
peal from  the  action  of  the  local  officers.  There 
most  be  a  decision  made  somewhere  regarding 
the  rights  asserted  by  the  selector  of  land  un- 
der the  act,  before  a  complete  equitable  title  to 
the  land  can  ezisL  The  mere  filing  of  papers 
cannot  create  such  title.  The  application  must 
comply  with  and  conform  to  the  statute,  and  the 
selector  cannot  decide  the  question  for  himself. 

"We  do  not  see  how  it  can  be  successfully 
maintained  tiiat,  without  aoy  decision  by  any 
offidal  representing  the  government,  and  by 
merely  filing  the  deed  reUnqnlshing  to  the  gov- 
ernment a  tract  of  forest  reserve  land  and  as- 
sumins  to  select  a  similar  area  of  vacant  land 
open  to  settlement,  the  selector  has  thereby  ae- 
quired  a  complete  equitable  title  to  the  selected 
land.  The  sdector  has  not  acquired  tiOe  simply 
because  he  has  selected  land  which  be  claims 
was  at  the  time  of  selection  vacant  land  open 
to  settlement,  nor  does  the  filing  of  his  deed 
conveying  the  land  relinquished  and  the  ab- 
stract of  title  with  it  show  necessarily  that  he 
was  the  owner  of  the  land  as  provided  for  by 
the  statute.  So  far  as  his  action  goes,  It  is  an 
assertion  on  his  part  that  he  was  the  owner  in 
fee  simple  of  the  land  he  proposed  to  relinquish, 
and  that  the  deed  conveys  a  fee-atmple  title 
to  the  government,  and  also  that  he  has  select- 
ed, vacant  land  which  is  open  to  settlement,  and 
that  therefore  he  is  entitled  to  a  patent  for  such 
land.  These  aasertionB  may  or  may  not  be 
true.    •    •  ♦ 

"It  is  certain,  as  we  have  already  remarked, 
there  must  be  some  decision  upon  that  question 
before  any  equitable  title  can  be  claimed— some 
decision  oy  an  officer  authorised  to  make 
it  •    •  • 

"What  may  be  the  decision  of  the  Land  De- 
partment upon  these  qaestionB  in  this  case  can- 
not be  known;  but,  until  the  varloua  qusstiona 
of  law  and  fact  have  been  determined  by  that 
department  in  favor  of  complainant  It  cannot 
be  said  that  it  has  a  complete  equitable  title  to 
the  land  selected." 

The  court  In  that  case  was  concerned  par- 
ticularly with  the  question  of  whether  an 
equitable  title  to  the  selected  lands  had  pass- 
ed to  the  applicants.  Bat  the  decision  Is  In- 
stmctlve  on  the  effect  of  a  deed  to  the  base 
lands.  It  ts  held  that,  although  the  act  of 
1897  is  a  standing  oflar  by  the  United  States 
to  exchange  ime  class  of  lands  for  another* 
the  exchange  Is  not  effected  by  the  mere  fil- 
ing of  the  papers.  In  Clearwater  Timber 
Co.  V.  Shoshone  County  (O.  O.)  166  Fed.  612, 
620,  It  Is  held  that  tltie  to  the  selected  lands 
does  not  pass  until  final  approval  of  the  se- 
lection by  the  Oommlssloner  of  the  Qoieral 
LandOfilce.  If  the  title  to  the  selected  lands 
cannot  vest  In  tb%  apidicant  wlthont  aooq^- 
ance  of  the  base  lands  1^  ttie  Qeneral  Land 
Office,  It  Is  falily  Inferable  that  title  to  the 
base  lands  cannot  pass  to  the  UnUed  States 
until  this  bureau  acc^ts  the  tnnsfier.  It  Is 
said  In  Pacific  Co.  v.  Isaacs.  52  Or.  54,  64,  06 
Faa  460,  464,  that: 

"Neither  party  acquires  any  legal  or  equitable 
title  in  the  lands  proposed  to  be  exdianged  un- 
til the  acceptance  or  final  consummation 
thereof." 

The  construction  which  we  place  upon  the 
decision  In  Cosmos  Co.  v.  Gray  Eagle  Co.  ac- 
cords with  Its  construction  by  the  Interior 
Uepartment    In  Geaife  Austin,  88  Land 
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Dec  689,  000,  tSie  Secretary  of  the  Interior 
says: 

"Bellnqnishment  of  lands  and  selection  of  oth- 
en  in  Ilea  thereof  ander  the  act  of  Jane  4, 1897, 
ia  weentiaUy  a  contract  of  exchange.  Tbe  re- 
linquisher proposes  to  vest  in  the  United  States 
title  and  to  select  an  e^ual  area.  The  court 
held  in  GoBtnoB  Exploration  Co.  t.  Gray  Eagle 
Oa  Co.  (190  U.  S.  801,  812,  313  [23  Sup.  Ct. 
692,  47  L.  Ed.  1064])  that  the  relinqaisher's 
acts  by  filing  of  papers  are  bu(  a  representation 
that  he  has  title,  and  that  some  decision  upon 
the  validity  of  that  title  muat  be  made  by  some 
authorized  officer  before  equitable  title  vests. 
Until  such  decision  is  made  the  title  ia  sub 
judicCb  It  may  happen,  and  frequently  has  hap- 
pened, that  the  title  bo  tendered  is  upon  exami- 
nation found  to  be  defective,  incumbered,  or 
even  wholly  i)ad  and  irremediable.  In  such  case 
it  is  rejected,  and  the  United  States  refuses  to 
approve  the  selection  or  to  live  title  to  puUic 
lands  In  excbange." 

It  is  squarely  held  by  the  federal  court  for 
this  district,  in  United  States  t.  McClure  (C. 
C.)  174  Fed.  610,  that  title  to  the  base  lands 
does  not  pass  to  the  United  States  until  the 
deed  Is  accepted  by  the  General  Land  Office. 

The  act  of  1897  again  came  before  the  fed- 
eral Supreme  Oonrt  In  Roughton  v.  Knight. 
219  U.  S.  637,  31  Sup.  Ct  297.  55  L.  Ed.  326. 
This  case  lnv<^ved  the  rl^t  of  a  party  who 
bad  conveyed  land  In  a  forest  >  oserve  to  the 
United  States  and  bad  deposited  the  deed 
with  accompanying  abstract  in  a  United 
States  land  office,  but  who  had  neglected  to 
select  lands  In  lien  of  this  base  until  after 
the  repeal  of  the  act  of  1897.  In  this  respect 
be  had  not  compiled  with  the  r^:ulation8, 
and  the  conrt  held  that  be  bad  not  lost  title 
to  the  base  lands.  Mr.  Justice  Lurton  said: 

"Manifestly  there  must  be  an  acceptance  of 
the  rellnquWbment  by  some  one  authorized  to 
decide  npcHi  Its  sufflcfency.  and  an  asssnt  to  the 
partieolar  sdection  made  in  lien.  *   *  • 

"That  a  proposal  for  an  exchange  of  land 
within  a  forest  reservation  for  lands  outside 
may  be  withdrawn  before  acceptance  la  an  ob- 
vious proposition.  There  having  been  no  con- 
tract in  lorce  between  this  appellant  and  the 
Secretary  of  the  Interior  at  the  date  of  the  re- 
peal, he  bad  no  right  to  save  under  the  ezcep* 
tions  in  the  repealing  act." 

tl]  The  Arisona  coart  ham  bold  tihat  title 
to  the  base  lands  veatB  In  the  United  States 
on  tbe  fiUng  for  record  of  tbe  deeds  ot  re- 
Uwiniwhnimt  Territory  t.  ^rin,  9  Ariz. 
31A,  83  Paa  861.  Bat  tbe  constmcUoa  of  a 
federal  statute  Ja  for  ttie  federal  courts, 
and  it  is  for  us  to  follow  tbe  role  which  tbey 
announce. 

The  latest  case  in  the  Supreme  Court  of 
the  United  States  construing  the  act  of  1807 
is  Daniels  t.  Wagner,  237  U.  S.  647,  35  Sup. 
Ct  740,  68  L.  Bd.  1102,  L.  B.  A.  1916A,  1116, 
Ann.  Gas.  1917A,  40.  In  this  caae  it  is  held 
tbat  the  power  of  the  General  Land  Office 
in  administering  tbe  act  in  question  ia  not 
arbitrary;  that,  when  it  has  adjudged  tbat 
tbe  applicant  has  compiled  with  the  regu- 
lations, be  becomes  equitable  owner  of  the 
selected  lands;  and  tbat  the  General  Land 
Office  has  no  power  to  ai^rove  a  junior  en- 
trj  nt  Uiese  lands  or  to  Issue  a  patent  to 


aacih  Jmdor  entryman.  Under  Ote  facts  of 
tbat  case  the  selected  lands  had  never  been 
passed  for  patent;  an  tliBt  had  been  d(me 
was  to  approve  of  tbe  application  as  made 
4n  conformity  to  law  and  tbe  r^ulattons  of 
tbe  Department  It  must  be  borne  in  mind 
that  all  transactloBa  bad  under  tbe  act  of 
1897  are  exdianges  of  real  prt^rty.  TlOe 
to  the  selected  lands  cannot  pass  to  tlie  ap- 
plicant  until  title  to  the  base  lands  has  pass- 
ed to  the  United  States.  The  case  of  Dan- 
1^  T.  Wagner  therefore  decides  that  title 
to  the  base  lands  passes  to  tbe  United  States 
when  the  applicaticm  is  aK>roved  by  the 
General  Land  Office.  Tbe  title  so  acquired 
may  be  voidable  tar  fraud  or  mistake ;  tlie 
General  Land  Office  may  have  power  for 
good  cause  to  rescind  its  approval  and  with- 
hold patent  to  the  sheeted  land.  It  Is 
enough  for  present  purposes  that  ondw  the 
construction  given  this  federal  statute 
tbe  federal  Supreme  Court  title  to  the  base 
lands  passes  to  the  United  States  on  the 
acceptance  ot  the  deed  and  the  approval  of 
the  selection      the  General  land  Office. 

It  remains  to  apply  these  principles  to  the 
facta  disdosed  by  tbe  record.  The  evidoice 
shows  tbat  deeds  to  tbe  great  bulk  <^  the 
acreage  of  tbe  base  lands  were  filed  with 
the  registers  and  receivers  of  the  land  offices 
for  the  districts  in  which  tbe  selected  lands 
were  located;  that  these  deeds  were  regu- 
lar in  form;  tbat  they  were  executed  in 
each  case  by  the  party  who  had  acquired  on 
the  face  of  the  records  tbe  title  originally 
held  by  the  state  of  Oregon;  and  that  in 
ea(A  case  tbe  United  States  was  grantee. 
The  grantors  In  these  deeds  parted  with  con- 
trol over  them.  Tbe  deeds  were  left  with 
the  proper  officers  of  the  grantee.  In  each 
case  tbe  deeds  were  accompanied  with  ab- 
stracts ot  title  showing  that  these  deeds 
were  effectual  to  pass  title  and  that  the 
lands  were  free  from  tax  liena  and  other  In- 
cumbrances. 

Based  on  these  relinqnistaments  of  base 
lands,  applications  were  made  to  select  equiv- 
alent designated  acreage  on  the  public  do- 
main. As  to  the  lands  tabulated  as  Supple- 
ment A  to  tbla  opinion,  aggregating  10,204.- 
43  acres,  the  applications  were  approved  by 
tbe  General  Land  Office.  As  to  the  lands 
tabulated  as  Supplement  B,  aggregating  3,- 
638.76  acres,  the  record  falls  to  show  any 
such  a[4;)roval.  As  to  the  lands  tabulated  as 
Supplement  C,  aggregatlog  251.66  acres,  the 
record  fails  to  show  that  the  lands  were  ever 
offered  to  tbe  General  Land  Office. 

[4]  The  first  question  wbldi  conf^^mts  us 
on  this  record  Is  whether  this  controversy 
as  to  the  lands  listed  in  Sui^lement  A  can 
be  litigated  without  tbe  presence  in  court  of 
the  United  States  as  a  party.  In  its  essence 
the  suit  Is  one  for  the  cancellation  of  deeds 
whose  execution  lias  been  induced  by  fraud. 
The  state's  grantee  has  conveyed  eadi  par- 
cel of  the  land  involved,  ^ther  directly  or 
by  mesne  conveyances*  to  tbe  United  States. 
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dMdi  hftTC  been  ddlvend  bbA  ra> 

oofdcd. 

Wblle  the  deeds  were  executed  and  record- 
ed by  tbe  gnmton  witlicnit  tbe  knowledge  of 
the  giantee,  they  were  placed  of  record  pur- 
fiuant  to  a  ataodlng  offer  made  by  the  gran- 
toe  to  accept  these  lands  In  exchange  for 
oOier  lands  owned  by  It  The  deeds  with 
aceompanylns  eHdencee  of.  title  were  snbse- 
<iiKsMy  aocq>ted  the  officers  of  the  gran- 
tee who  ware  aathorleed  to  speak  for  It  In 
that  bdiaU.  Olearly  these  deeds,  when  so 
aoccgtted,  passed  title  to  the  base  lands  to 
tbe  United  States.  While  the  General  Land 
Office  has  Instituted  adverse  proceedings 
against  the  oorresptmdlng  s^ectimis  on  the 
pobllc  domain,  there  has  been  no  reconvey- 
ance by  the  United  States  of  the  base  lands, 
nor  have  the  deeds  to  these  base  lands  been 
returned  to  llie  grantors,  as  was  done  In 
RooghtoQ  T.  Knight,  219  U.  S.  537,  948.  81 
Sop.  Ct  297,  Sff  L.  Ed.  326.  It  is  true  that 
the  United  States  will  not  knowingly  accept 
title  to  base  lands  acqnlred  by  fraud.  Bx 
parte  Hyde  (0.  GO  Fed.  207,  214,  215; 
Thomas  B.  Walker,  89  Land  Dea  64;  Hiram 
M.  Hamntnn.  89  Land  Dec  007.  It  may  be 
that  for  this  reason  the  title  of  tbe  United 
States  to  these  lands  is  defeasible,  but  the 
United  States  is  not  before  ns  as  a  party. 
Can  a  grantor  whose  dead  bas  hem  aeeured 
throi^  the  fraud  of  the  grantee  lltigatethe 
qnestlim  of  title  arising  out  of  tb»  grantees 
fraud,  in  the  abseuce  of  the  suoceosor  in  in- 
terest of  the  grantee  to  whom  the  pnqmty 
has  been  conveyed? 

Talbott  T.  LeathertHuy,  92  Md.  166,  48  Aa 
788,  was  a  suit  to  art  aside  a  deed  alleged 
to  have  been  a«cnted  In  fraud  of  the  gran- 
tor's  creditors.  The  deed  created  a  trust  in 
favor  of  the  grantor's  diUdren.  These  chil- 
dren were  not  ]<dned  as  parties,  but  the  low- 
er court  neverUidess  entered  a  decree  can- 
cdlng  tbe  conveyance.  This  decree  was  re- 
versed on  appeal,  the  court  saying: 

"Tbe  deed  may  have  been  fraudulent  in  fact 
and  may  have  been  executed  under  such  circum- 
stances as  to  have  Induced  a  court  of  equity  to 
set  It  aside  apoa  a  proper  application  made  for 
that  purpose  by  the  creditors  of  the  sraotor. 
Before,  however,  a  decree  to  set  it  aside  could 
have  properly  been  passed,  tbe  well-settled 
principles  of  equity  pleading  required  tbat  all 
parties  having  any  interest  in  the  property  un- 
der the  terms  of  the  deed  should  have  been 
brought  before  tiie  oonrt  and  have  had  an  oppor- 
tuni&  to  answer  the  bill  and  be  heard  in  uieir 
own  behalt" 

It  Is  a  rule  universally  recognised  that,  in 
a  suit  tor  laie  avoidance  or  cancellation  of  a 
deed,  the  soceessor  in  Interest  of  tin  iprantoe 
is  an  indispensable  party  defradant.  Wait 
<m  Frandnlent  Oonreyances  (8d  Ed.)  }  131 ; 
Bnmp  on  Fraudulent  Gonv^anoes  (2d  Ekl.) 
n.16:  Cook  V.  Lake,  SO  App.  Div.  92,  68  N.  Y. 
Siqip.  aiS,  820;  Sage  v.  Mosher,  28  Barb. 
IN,  T.)  287,  289;  Hammond  v.  Hu^im  River 
Co.,  20  Barb.  (N.  T.)  378,  388;  Oray  v. 
Schenck.  4  N.  T.  460 ;  Stillwell  v.  StiUweU, 
47  N.  J.  Eq.  275,  20  Aa  060,  24  Am.  St.  Rep. 


406 ;  Terhnne  T.  Slbbald,  50  N.  J.  Kq,  236.  87 
Aa  454 ;  Simon  v.  EUlaon.  00  Ta.  167.  17  8. 

B.  836;  Smlth-Dlmmld^  Co.  v.  Teagae,  Ufr 
Ala.  885^  24  South.  4,  10;  Sloan  v.  Hooter. 
66S.a385»34S.B.658,600;76Am.8L  Sep; 
651;  Low  V.  Pratt,  53  ni.  438. 

The  rule  announced  In  the  for^otog  at>- 
thorltles  Is  but  an  application  ot  the  general 
principle  that  Jurisdiction  vrill  not  be  exer- 
dsed  when  the  court  Is  without  power  te  en- 
force Its  adjudication.  State  v.  North  Amer- 
ican Co.,  106  La.  621,  81  South.  172.  87  Am. 
St  Rep.  800.  818-820;  Western  Union  Co.  v. 
Western  Railroad,  8  Bait.  (67  Tenn.)  64, 
61 ;  7  R.  O.  U  1029.  It  Is  said  to  Broom's 
Legal  Bfaxlms,  209,  that:  TThe  law  wUI  not 
Itself  attempt  to  do  an  act  wbldi  waM  be 
vain." 

It  U|  a  principle  of  the  law  of  mandanras 
that  the  writ  vrlll  not  Issue  when  the  court 
lacks  pofwer  to  enforce  It  High  <»i  BxtraMv 
dlnary  Legal  Bemedlea  <8d  Ed.)  14 ;  18  B. 

C.  L.139,140;  State  T.Perrlne.  84  N.J.  Lew. 
264,  257. 

Spedflo  performance  will  not  be  granted 
whore  the  court  la  powerless  to  compel  ob»- 
dleuce  of  tbe  decree.  36  Cyc.  572 ;  Fry  on 
Specific  Performance  (5th  Ed.)  |  830.  p.  417; 
Whitney  Ca  v.  Smith,  63  Or.  187.  191,  192, 
126  Pac.  1000;  Bamierot  v.  Davidson.  226 
Pa.  287,  75  Aa  417. 

Whwe.  pending  an  appeal,  conditions 
change  so  as  to  deprive  the  court  of  power 
to  grant  the  relief  sought,  ae  appeal  will  be 
dismissed.  State  v.  Grand  Jury.  37  Or.  542, 
62-  Pac.  208;  Moores  v.  Mooree,  86  Or.  261, 
264,  69  Pac  327;  PMtland  T.  Investment 
Co.,  69  Or.  698,  117  Pac  991. 

GantweU  v.  Barker,  62  Or.  12, 14,  124  Pec. 
264.  was  a  suit  to  enf(»ce  spedficaUy  a  con- 
tract tor  ae  pttrcbase  of  real  property.  It 
was  held  aat  a  pumdiaser  at  execution  sale 
oC  ae  toterest  of  the  vwdor  was  a  necessary 
party  defendant 

In  the  absence  of  the  United  States  as  a 
party,  no  court  can  pass  a  de^ee  which  would 
be  effectual  to  restore  these  lands  to  tbe 
state  of  Oregon.  Tbe  decree  of  the  lower 
court  was  In^ectnal  for  thjrt  pun>oee;  No- 
careful  purchaser  would  pay  value  for  these 
lands  in  the  absence  tjt  a  decree  or  e  convey- 
ance terminating  the  interest  which  the 
United  Stetes  holds  and  wfaidK  Is  aivareiU 
OB  the  ftU3e  of  ae  Crook  county  reoords. 

The  record  shows  that  the  federal  oflldals 
have  coopented  wia  plaJntUFs  counsel  In 
marsbaUng  the  evidence  adduced  in  this 
case^  and  from  this  drcumstanoe  it  is  ar- 
gued that  the  United  States  deeifes  these 
lands  restored  to  the  steto  ef  Oregtm.  If 
this  la  so.  the  desire  could  be  made  effective 
by  a  teoonveyanoe  of  the  lands,  by  a  dis- 
claimer filed  in  tlw  cause  or  by  an  ai^ear- 
ance  which,  would  auali^  ae  Oregon  eonrte 
to  determine  the  controversy. 

If  Is  argued  by  plaintiff  that  certain  of  the 
letters  approvliuc  selections  involved  in  this 
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case  ahouM  be  dUn^arOed  ttecaose  tb^ 
were  written  by  officials  of  the  General  Land 
Office  who  had  accepted  bribes  to  expedite 
t3w  selections  and  that  certain  addittonal  let- 
ten  dKmld  be  Ignored  because  the  selected 
lands  were  unsiD^eyed.  We  think  these 
matters  cannot  be  litigated  in  the  absence  of 
the  United  States  aa  a  party.  Wb«Q  the 
deeds  to  the  base  lands  were  accepted,  the 
TTnlted  States  acquired  a  title.  It  may  have 
beeo  a  bad  tltl^  cabject  to  be  divested  by  a 
court  of  onnpetent  Jnrladlctlon;  bnt  the  title 
cannot  be  ad^idlcated  In  a  cause  to  which 
the  United  States  la  not  a  party. 

[I]  Plaintiff  dtea  The  61ren,  7  Wall.  152, 
19  U  Bd.  129,  The  Davla.  10  Wall.  16.  19  U 
Bd.  8T6k  and  other  authorities  to  the  ^ect 
that  tlie  United  States  cannot  be  sued  with* 
oat  tts  oonsent  This  precept  does  not  au- 
thorlce  this  court  to  pus  a  decree  which  we 
canpot  enforce.  Tba  prindple  that  the 
United  States  cannot  be  sued  without  Its 
coDsoit  does  not  Titallze  decrees  which  'are 
ineffectlTe  because  the  United  States  was 
not  befoitt  the  court  as  «  party.  The  case 
oC  United  States  r.  Inslay,  130  U.  8.  2S8.  9 
Sup.  Ct.  485,  82  U  EU.  968,  Is  InstroctlTe. 
The  United  States  had  recovered  Ju^rment 
agabut  Moses  MtiBOroy,  and  tills  Judgment 
was  a  Uen  on  a  pieoe  of  property  snt^ect  to 
a  prior  mor^ge;  Pending  a  ftnedosnre 
sMt  to  Which  the  United  States  was  not  a 
party,  an  execution  waa  sued  out  on  the  gov- 
emmen^s  Judgment  and  the  property  was 
purchased  by  the  United  States.  The  for&- 
closure  salt  passed  to  decree,  the  property 
was  sold,  and  In  duo  time  the  purchaser  re- 
ceived ft  sherlfTs  deed.  After  the  lapse  at 
many  yearcf  the  United  States  brought  ault 
to  rede^  and  recovered  a  decree.  It  was 
held  that  the  absdice  of  the  United  States 
Bs  a  par^  rendered  the  foreclosure  decree 
IneflFectual  to  pass  an  indefeasible  title  to  the 
purchaser  at  foreclosure  sale.  The  Inability 
of  plaintiff  to  sue  the  United  States  did  not 
differmtlate  the  case  from  any  other  case 
where  the  facta  were  Identical.  The  general 
rule  is  that  the  Inability  of  plaintiff  to  secure 
service  upon  or  appearance  1^  a  necessary 
party  defendant  will  not  justify  a  court  In  de- 
termlnli^  the  controversy  in  his  absence.  It 
is  said  In  Watt  on  SYaudulent  Conveyances 
(3d  Bd.)  I  ISl:  "It  Is  the  plaintUTs  mis- 
fortune If  he  is  miable  to  secure  the  pres- 
ence of  the  necessary  parties." 

In  the  case  of  Maxwell  Land  Co.  v.  Her- 
nilston  Bank,  70  Or.  218,  1S9  Pac  921,  we 
have  a  binding  authorl^  on  the  precise  ques- 
tion involved  here.  Plaintiff  in  that  case 
was  the  owner  of  a  lai^e  body  of  land  adapt- 
ed to  irrigation  from  the  reservoirs  and 
ditches  constructed  by  the  recflamatlon  mrr- 
ice  of  the  United  States  In  Umatilla  county. 
It  entered  Into  an  agreement  with  the  United 
States  to  the  effect  that  Ita  lands  should  be 
sold  "on  the  same  conditions  and  under  the 
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same  burdens  as  were  provided  for  the  sale 
of  the  United  States  lands  in  said  project," 
and  to  insure  tolflllmait  of  ita  agreement  It 
conveyed  Ita  lands  to  the  deCoidant  as 
trustee.  Snbsequ^tly  it  brought  suit  against 
the  trustee  to  cancel  and  set  aside  this  trust 
deed,  alleging  that  the  United  States  had  de- 
faulted in  the  perfimnance  of  Ita  obligations 
under  the  contract  The  Hermlston  Bank 
&  Trust  Co.,  grantee  in  the  trust  deed,  de- 
murred on  the  ground  that  there  was  a  de- 
fect of  parties  In  that  the  United  States  had 
not  bem  Joined  as  a  defendant  This  de- 
murrer was  sustained  and  the  suit  was  dia- 
mlssed.  The  decree  of  tlie  clrenlt  oourt  was 
affirmed  on  appeal.  Mr.  Jnstloe  Bakla  saM: 

"The  terms  of  the  trust  deed  and  the  condd- 
eration  therefor  ere  provided  and  fully  appear 
In  the  contract,  and  It  is  not  possible  to  Intelli- 
gently  dispose  of  the  case  without  constrains 
the  terms  of  the  «intract  to  ascertain  whether 
there  has  been  a  breacb  thereoL  This  cannot 
be  done  wltaont  the  presence  of  the  parties  af- 
fected by  It  It  is  not  a  question  of  whether 
the  trustee  is  an  agent  of  the  sovemment  or  of 
the  reclamation  service.  The  trust  deed  cannot 
be  considered  alone.  It  is  only  a  part  of  the 
execution  of  the  contract  and  therroy  the  rec- 
lamation service  ia  a  par^  to  the  deed  as  much 
as  if  signed  by  It,  and  both  have  to  be  conwd- 
ered  together.  This  cannot  be  done  without 
the  presence  of  the  contracting  parties. 

"Tlie  groimds  alleged  f6r  cancellation  and 
breach  of  the  contract  are  defaults  of  the  re^ 
lamation  service,  and  not  of  the  defaidant; 
which  Is  only  the  holder  of  the  title.  Such  de- 
faults or  breaches  cannot  be  determined  in  the 
absence  of  the  party  In  default.  He  must  have 
his  day  In  eonrt,  Therefbre  the  dronit  court 
did  not  err  in  sustaining  the  demurrer  and  di^ 
missing  the  suit." 

This  decision  is  in  harmony  with  two  re- 
cent cqjilnions  of  the  federal  Supreme  Court 
Louisiana  t.  Garfldd,  211  U.  S.  70,  29  Sup. 
Ct  81,  BS  Ll  Ed.  92,  was  a  exit  brooi^t  to  es- 
taUlsh  the  tlU«  of  the  state  of  Louisiana  to 
certain  swamp  lands  cUtlnwd  hy  it  and  to  en- 
join the  Interior  Department  from  disposing 
of  them.  On  an  examination  of  the  record  It 
appeared  that  the  case  raised  questions  of 
law  and  fact  upon  wbldi  the  United  States 
would  liave  to  be  heard.  It  was  therefore 
held  that  the  United  States  was  a  necessary 
par^  and  there  was  no  Jurisdiction  to  deter- 
mine the  controversy  in  ita  absence.  This 
case  has  been  followed  by  the  court  In  an 
opinion  announced  March  6,  1917,  in  New 
Mexico  v.  Lane,  248  U.  S.  62,  37  Sup.  Ct  348, 
61  L.  Eld.  588.  This  was  a  suit  brought  by  the 
state  of  New  Mexico  to  restrain  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  frrnn  patenting  40  acres 
of  land  which  the  state  (dalmed  as  a  part  of 
ita  grant  for  sdUml  purposes.  Tine  court 
found  that  the  defendanta  had  exceeded  their 
authority  and  were  plainly  in  the  wrong.  It 
was  neverthdeas  btid  that  the  United  States 
was  au  Indispensable  party  defendant,  and  the 
suit  was  dlamlsMd  beoanse  It  ms  nat  bflAm 
the  court. 
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nia  cues  UBt  ctted  an  fhe  latett  eipres- 
skm  from  tbe  fedenl  Supreme  Oonrt  on  flu* 
snbiect  Tbey  are  ^fflcolt  to  teconelle  with 
some  of  tbe  earlier  cases  on  which  plaintiff 
relies.  All  of  the  cases  dted  tiy  plaintiff  can 
be  readily  distinguished  from  the  case  at  bar. 
United  States  t.  Lee,  106  U.  S.  196, 1  Sup.  Ct 
27  L.  Bd.  171,  was  an  ejectment  salt 
brought  against  the  ciiBtodlans  of  the  Arling- 
ton H^hts  property  in  Vlr^nla.  They  de- 
fended on  the  ground  that  the  United  States 
bad  ftcfioired  the  property  at  a  tax  sale  and 
that  they  held  possession  nnder  authority  of 
the  United  States.  The  court  divided  fire  to 
four  on  the  question  so  raised.  The  major- 
ity opinion  holds  that  the  assertion  by  a  de- 
fendant of  a  claim  In  behalf  of  the  United 
States  does  not  oust  the  Jurisdiction  of  the 
court  to  try  an  action  of  ejectment ;  that,  If 
the  claim  so  asserted  Is  without  merit,  the 
fact  that  it  is  asserted  on  behalf  of  the 
United  States  does  not  require  the  court  to 
withhold  the  property  from  its  true  owner. 
The  tax  tiae  of  the  United  States  was  ad- 
judged to  be  Invalid,  nils  opinion  followed 
the  decision  of  Chief  Justice  Marshall  In  Os- 
boro  y.  United  States,  9  Wheat  788,  6  Ii.  Bid. 
a04.  In  this  casff  it  was  held  that,  notwlth- 
■tandlitf  Uiat  the  eleventh  amendment  to  the 
federal  Gonstltathni  forbids  a  United  States 
court  to  (mtertaln  a  suit  i^alnst  a  stiite,  In- 
Jnnctton  will  lie  to  restrain  a  state  ofBcer  from 
selxhig  proportr  under  a  state  tax  statute 
which  is  unoonstituttonal.  Davis  t.  Gray,  16 
Wan.  203.  21  U  Bd.  447.  upheld  the  ri^t  to 
enjoin  state  ofBdals  of  Texas  from  tullzbag  a 
land  grant  whl^  the  Legislature  had  nnder^ 
taken  to  tOfrteHt. 

In  all  tbe  foregoing  cases  the  courts  were 
competent  to  ttifmrce  th^r  adjudications. 
They  were  able  to  determine  the  contFover* 
sles  because  their  Judgments  and  decrees 
could  operate  on  persons  over  whom  they  had 
Jurisdiction.  In  this  case  we  are  dealing  with 
unoccupied  land.  The  legal  and  record  title 
stands  in  the  United  States.  Tbe  decree,  to 
be  effective,  must  operate  direcUy  on  the 
United  States. 

It  is  held  in  The  Siren,  7  Wall.  162, 164, 10 
L.  Ed.  129,  and  The  Davis,  10  Wall.  15. 1»  L. 
Bd.  875,  that,  when  the  United  States  volun- 
tarily ai^>ears.  It  waives  its  exemption  so  far 
as  to  allow  the  adverse  party  to  try  out  sc- 
offs to  the  extwit  of  the  demand  asserted  by 
the  United  States.  In  this  case  the  United 
States  asserts  no  demand  and  has  made  no 
aroearanca. 

The  cases  of  Louisiana  v.  Garfield,  New 
Uezleo  V.  Lane;  and  Maxw^  Land  Oo.  t. 
Hermlston  Baidc  §t  Iknst  Ga,  are  In  point 
and  are  binding  upon  us.  Under  the  role  an- 
nounced by  these  authorities,  we  are  without 
power  to  determine  the  (xmtroversy  In  so  far 
as  It  relates  to  the  property  listed  in  Snwle- 
meot  A. 
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1$,  7]  It  Is  suggested  that  these  appellants 
are  In  no  position  to  take  advantase  ot  the 
abeoice  ct  tJie  Uidted  States  as  a  party.  We 
think  this  is  the  <»»  question  en  which  they 
are  clearly  entitled  to  be  heard.  Hba  appel- 
lants, other  than  Hyde  and  C.  W.  Oarke 
Company,  have  paid  valuaUe  oonsldwaticns 
for  powers  of  attramey  encnted  in  thdr  fe- 
vor  by  the  grantors  In  the  deeds  whldi  re- 
linquished the  base  lands  to  the  United 
States.  These  powers  are  twofold.  One  of 
them  authorizes  the  selection  of  lieu  lands  of 
equivalent  acreage  to  the  base  lands  surren- 
dered, and  the  other  authorizes  tbe  sale  of 
the  selected  lands.  These  powers  so  given 
were  to  be  exerdsed  In  the  names  of  the  gran- 
tors of  the  United  States,  but  they  were  pow- 
ers with  an  Interest  and  were  Irrevocable 
during  the  lifetime  of  the  grantora  aforesaid. 
Hunt  V.  Rousmanier,  8  Wheat.  174,  202.  5  L. 
Ed.  5S9:  Frlnk  v.  Roe,  70  Gal.  296,  309,  310, 
11  Pac.  820;  1  Hediem  on  Agency  (2d  Ed.) 
f  576.  The  record  shows  that  these  pow- 
ers have  been  exercised.  Under  them  lieu 
lands  have  been  selected,  and  these  selected 
lands  have  been  conveyed  to  Western  Lumber 
Company,  Willamette  Pulp  it  Paper  Com- 
pany, and  other  appellants.  In  some  cases 
there  have  been  subsequent  transfers  of  these 
selected  lands,  l^ese  appellante;  other  than 
Hyde  and  O.  W.  Clarke  Company,  are  in  pos- 
■esidon  of  the  selected  lands.  Tbey  are  en- 
titled. In  protection  of  thdr  titles  to  tbe  se- 
lected lands,  to  daim  that  the  United  States 
Is  owner  of  the  base  lands,  and  as  a  corollary 
to  that  daim  they  are  entltied  to  urge  that 
there  is  no  Jurisdiction  to  determine  this  con- 
troversy in  the  absence  of  the  United  States 
as  a  party* 

In  BO  tax  as  this  attention  relates  to  tiie 
property  listed  In  Supplement  A,  we  are  of 
the  opinion  that  the  position  of  these  appel- 
lants Is  well  taken,  and  as  to  this  branch  of 
the  controversy  the  decree  shonld  be  one  of 
dismissal  without  prejudice.  It  is  but  Just 
to  Hon.  George  M.  Brown,  the  Attorney  Gen- 
eral, and  to  Mr.  J.  O.  Bailey,  who  has  ably 
assisted  him  In  the  preparation  and  trial  of 
this  case,  to  say  that  they  are  In  no  wise  re- 
sponsible for  the  condition  of  the  record 
which  precludes  relief  as  to  most  of  ttie  lands 
involved.  It  appears  that  Mr.  Brown  made  a 
trip  to  Washington,  and  that  he  earnestly  re- 
quested the  Conmilssloner  of  the  General 
Land  Office,  the  Solidtor  of  the  Interior  De- 
partment, and  other  officials  of  the  federal 
government;  to  enter  an  aiQ>eaiance  in  this 
suit  tm  behalf  of  the  United  States.  This 
request  was  persistently  pressed  upon  these 
officials,  but  in  vain.  Shelr  refusal  to  enter 
such  aitpeazance  puts  the  United  States  in 
the  position  of  retaining  title  to  the  base 
lands  listed  in  Supplement  A,  withholding 
patents  to  the  corresponding  sdected  lands, 
and  refusing  to  consmt  to  the  adjudication 
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189  PACIFIC 


BEPOBTEB 


(Or. 


at  the  qaestkms  In  dispute  tbe  existence  of 
wlildi  Is  the  only  possible  excuse  for  tbe  in- 
oonsistent  attUude  of  tbe  goTemment 

[1}  It  remains  to  determine  tbe  rlgbts  of 
tbe  parties  in  the  lands  listed  in  Siipplement<i 
B  and  O.  The  deeds  to  these  properties  have 
narer  bem  accq)ted  by  tbe  United  States.  It 
has  never  been  determined  by  tbe  General 
Land  Office  that  the  grantors  in  those  deeds 
had  titlft  or  that  tbe  deeds  were  efCectnal  to 
pass  title  to  the  base  lands  to  tbe  United 
States.  The  eflfect  of  tliese  deeds  la  dearly 
and  concisely  stated  by  Judge  Bean,  sttting 
in  tbe  Ctoited  States  Circuit  Court  for  Or- 
egon.  In  United  States  t.  UcClure,  174  Ted. 
610,  611,  612: 

"But  the  title  does  not  pass  to  the  land  offer- 
ed in  exchange  until  the  deed  ia  accepted.  The 
mere  execution  and  recordio);  of  a  deed  and 
the  tender  thereof  vesta  no  title  in  the  govern- 
mfint.  Until  the  deed  and  title  are  examined  and 
approred,  it  is  a  mere  assertion  by  the  applicant 
of  his  title  and  ri»;ht  to  mabe  the  selection. 
*  •  *  Bat  the  equitable,  if  not  the  legfll.  title 
remaiDS  In  him.  Tbe  deed  and  trader  thereof 
amounts  to  nothing  more  thsn  an  offer  by  tbe 
owner  to  excbanee  one  tract  of  land  for  an- 
other, and  the  title  does  not  pass  to  dther  par- 
ty until  the  exchange  Is  effected." 

As  is  pointed  out  by  Afr.  Jnstlce  Lurton  in 
Rougbton  T.  Knight,  219  U.  S.  537,  548,  81 
Sup.  Ct  297,  66  Ed.  326,  an  offer  to  ex- 
change lands  under  the  act  of  1897  is  like 
any  other  offer,  in  that  it  may  be  withdrawn 
at  any  time.  Tbe  fact  that  these  lands 
have  been  offered  to  the  United  States  has 
not  transferred  to  tbe  United  States  any 
Interest  in  them,  and  tfatte  is  no  reason  why 
we  should  not  determine  tbe  controreray  In 
its  r^tlim  to  these  lands  In  tlie  absence  of 
the  United  States  as  a  party. 

The  first  question  to  be  noted  Is  one  of 
fitct  Were  tbe  applications  to  select  these 
lands  frandolent,  as  alleged  by  plaintiff? 

[•]  Ibe  conspiracy  is  clear^  proved.  In 
tbe  summer  of  1898  tbe  defendant  Hyde  sent 
the  defttidant  Sctinelder  to  Oregon  to  secure 
applications  from  resMents  of  Oregon  to 
purchase  state  lands  located  In  forest  re- 
serves. He  gave  Schneider  letters  of  Intro- 
duction and  put  at  bis  disposal  bank  ac< 
counts  In  Portland  and  Salem  banks. 
Throt^  tbe  facilities  so  given  him  Schneider 
secure^  the  assiBtance  of  a  number  of  Ore- 
gonians  of  large  local  acquaintance.  It  is 
unnecessary  to  name  these  partly  ft»tir  of 
whom  have  since  died  learlng  relatives  who 
reside  within  t^e  state.  One  of  these  men 
was  operating  a  quarry  In  Lincoln  county. 
He  took  with  blm  from  Salran  a  number  of 
blank  applications  to  purchase  state  lands 
and  blaift  assignments  of  contracts  of  pur* 
chas&  He  induced  bis  employes  to  sign  tbeee 
in  blanks  giving  them  usually  a  dollar  a 
piece  as  an  inducement  They  considered 
and  testlfled  that  they  had  sold  their  rights 
to  purchase  state  lands.  The  afBdavlts  call- 
ed for  by  the  statute  seem  not  to  have  been 
made.    The  applicants  signed  the  applica- 


tions.  Including  the  afQdavits,  and  tbe  Jurat 
was  placed  thereon  by  a  notary  without  ad- 
ministering tbe  oath.  Another  of  those 
through  whom  Schneider  operated  was  a 
merchant  in  Portland.  He  secured  applica- 
tions in  the  same  manner  from  his  employ^ 
He  then  worked  the  neighborhood  gathering 
In,  among  others,  a  [>eanut  vendor  whose 
stand  was  near  by.  Schneider  himself  was 
not  idle.  He  secured  applications  from  the 
waitresses  at  the  restaurant  where  be  usu- 
ally ate.  He  visited  the  plant  at  Unnton  for 
the  canning  of  horse  meat  ,and  secured  ap- 
plications from  some  of  the  workmen.  Tbese 
applications  signed  In  blank  were  taken  to  a 
notary  who  was  induced  to  attach  his  jurat 
without  tbe  presence  of  the  affiant  One- 
third  of  the  state's  price  was  paid  down 
when  tbe  appUcattons  were  filed.  Under  the 
practice  In  tbe  state  land  office,  notes  for 
the  unpaid  balance  of  the  pnrdiase  price 
were  exacted  in  such  cases  from  the  ap- 
plicants, and  the  record  snggestB  a  wholesale 
forgery  of  the  notes  of  these  dummy  apiAl- 
cants.  No  applicant  who  testified  bas  any 
recollection  of  signing  notes.  The  applica- 
tions and  assignments  therectf  were  signed 
at  the  same  time  in  all  oums.  Tlie  oonstdeia- 
tlon  paid  applicants  ran  all  the  way  from  f  1 
to  f  20.  Schneider  made  an  effort  to  secure 
some  applications  at  Oregon  City  through  a 
business  man  resident  there,  but  this  man 
refused  to  be  a  party  to  the  conspiracy. 
Some  of  the  signatures  to  the  applicati<His 
were  forged.  The  state  was  paid  in  full 
shortly  after  Uie  filing  ct  tbe  applications ; 
in  some  cases,  state  deeds  ran  to  tbe  <»lgi- 
ual  applicants,  and  they  oecuted  deeds  In 
fiivor  of  ^de.  Scbn^der,  or  others  In  whose 
names  titles  were  taken  by  the  conspirators. 
In  no  case  In  wblcb  the  facts  are  dlsdosed 
by  the  testimony  did  an  apiAlcant  purchase 
for  his  own  benefit ;  la  every  instance  before 
signing  his  applicatloa  be  had  made  a  con- 
tract, express  or  Implied,  for  tbe  disposition 
of  the  land.  By  these  methods  2,560  acres  of 
state  lands  were  transferred  to  Bydei  IfiHO 
acres  to  Sdmelder,  7,040  aena  to  Flora  M. 
Sherman,  who  was  Hyde's  slster-in-lftw,  4,180 
acres  to  C.  W.  Clarke,  who  financed  the  con- 
spiracy, 17,760  acres  to  A.  S.  Baldwin,  who 
was  Clarke's  son-in-law,  and  2JBS0  acres  to 
H.  S.  Morris,  who  was  Hyde's  uncle,  beside 
sundry  smaller  acreages  to  others  under 
Hyde's '  control.  Hyde  associated  tafaus^ 
with  one  John  A.  Benson  fbr  tbe  nutrfcetlng 
of  the  selected  lands  wfal^  tbey  expected  to 
secure  In  lien  of  tbe  state  lands  so  acquired. 
Benson  bribed  t^vo  of  tlie  smtiofta  of  tbe 
Oeneral  Land  Oflloe  at  yruOOngtaa  to  expe- 
dite these  selections.  Deeds  were  executed 
and  recorded  in  favor  o<  Uie  United  States, 
and  tbe  rlgbt  to  mak«  seleetions  In  lien 
thereof  was  advertised  extesialvely  and  sold 
to  a  great  extent  The  price  paid  the  state 
was  $1.25  an  acre.  Tbe  selootlon  right  sold 
tor  H  and  f5  an  acre,  sometlnies  nan. 
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[II.  11]  me  defendant  Hyde  testtfles  that 
he  had  DO  knowledge  of  the  manner  In  which 
these  lands  were  secured  from  the  state  until 
his  Grlmlnal  trial  In  1908.  It  Is  not  possible 
to  give  credence  to  this  testimony.  Hyde 
sent  Sctmelder  to  Oregon,  Instructed  and 
flnanced  him,  equipped  him  with  letters  ot 
lntrodncti(«i,  all  for  the  pQQ>ose  of  aoquir- 
Ing  large  bodies  of  state  lands.  Hyde  was 
an  experienced  land  dealer,  and  he  knew 
that  DO  purchaser  of  Oregon  state  lands 
could  boy  more  than  320  acres,  and  that 
only  for  his  own  use.  The  fraudulent  char- 
acter of  the  mission  Is  evidenced  by  Hyde's 
Instruction  to  Schneider  to  pass  himself  off 
as  a  ranch  owner  who  was  looking  for  addi< 
tlonal  pasture  land.  The  taking  of  the  great 
bulk  of  the  acreage  In  names  other  than 
Hyde's  is  a  suspicious  circumstance.  It  is 
admitted  that  these  parties,  except  Clarke, 
had  no  Interest  in  the  lands  cMiveyed  to  them. 
It  Is  not  belloTable  that  on  Schn^der's  re- 
turn to  San  Francisco  he  made  no  report  of 
hts  doings  in  Oregon  to  the  man  who  had 
sent  him  to  Oregon,  or  that  he  failed  to  ac- 
count for  the  large  sums  of  money  which  he 
had  disbursed.  Yet  Hyde  testlfles  that  be 
made  do  report  and  rendered  no  accounting. 
Hyde's  alarm,  when  he  learned  In  1902  that 
Schn^der  had  communicated  to  a  special 
agent  of  the  Interior  Department  the  meth- 
ods by  whidi  he  acquired  these  lands,  is  in- 
conslBteut  with  Hyde's  present  claims. 
Fraud  is  ordinarily  established  by  circomstan- 
tial  evidenctt.  Williamson  r.  North  Fadflc 
Lumber  Co.,  42  Or.  153,  160.  70  Pac.  887,  532; 
Rabat  T.  Moore,  48  Or.  101,  108.  86  Pac.  606; 
Glou^  Dawson,  60  Or.  62,  50,  133  Pac. 
346,  138  Paa  233 ;  Saratoga  Investment  Go. 
T.  Kern.  76  Or.  243,  240,  14S  Pac.  112&  A 
conspiracy  may  be  Inferred  from  drcnm- 
stances.  Wilson  t.  McCarthy,  66  Or.  408, 
501,  134  Pac.  1180.  WhUe  the  state's  evi- 
dence la  largely  drcumstaDtlal,  It  points  nor 
mlstakably  to  the  condu^on  that  Hyde  was 
the  author  of  this  o»isplra<7;  that  Its  chief 
purpose  was  his  emolument;  that  all  other 
partldpants  operated  under  his  direction; 
that  he  was  In  touch  at  all  times  with  its 
mmiflcatlDna 

The  lands  described  in  Supplements  B  and 
0  to  this  c^inion  were  applied  flir  by  seven- 
teen i^pUcantSi  1^  of  these  applicants  have 
testified  7n  the  cause.  One  of  them,  C.  Ghris- 
taaea,  testified  that  hs  wsb  working  at  a 
qnaxry  In  Uncoln  county;  that  the  proprle> 
tor  of  the  qnanr  >onght  out  Ohristensm  and 
his  wife.  He  described  the  circumstances 
under  which  he  signed  the  appllcationB  as 
f<^lows: 

asked  ns  if  w«  hsd  used  our  right  to 
school  land.  I  told  him  no,  I  had  not.  Then 
he  wants  to  know  if  be  could  use  my  name  and 
nay  right  for  school  land  for  some  one  else. 
Wen,  I  told  Um  I  didn't  know  if  that  was  rlKht, 
lawful  to  do  that  Bo  he  wm  'Yes,  it  is.'  He 
said  he  had  been  dark  of  toe  ichotu  land  here 
for  four  yeaiSi  and  It  didn't  come  undw  the 


same  head  as  homestead  or  timber  claims,  or 
anything  like  that,  because  they  bought  that 
land  and  paid  the  state  cash  for  it  and  the  state 
price  of  toe  land,  or  whatever  it  was ;  and  he 
says  tiiat  it  was  legal  to  do  it  So,  well,  I  told 
him  if  it  would  be  to  his  benefit  we  could,  be- 
cause I  had  all  the  rights  I  had  ever  bad  left, 
and  I  thought  I  didn't  need  it  but  if  I  did  he 
said  he  would  make  it  all  right  so  I  could  get 
my  school  land  if  I  wanted  it  hereafter.  Q. 
How  was  that  to  be  done?  A.  Well,  I  didn't 
ask  him  how  he  could  do  it,  because  I  didn't 
think  he  could  after  I  signed  my  right  away 
once.  And  so  be  come  to  my  house  that  evening, 
and  them  papers  was  made  out — wasn't  made 
out;  th^  were  blanks;  they  were  not  filled 
out;  and  I  signed  my  name  to  them  papers. 
So  he  said— well,  he  asked  if  the  notary  public 
man,  named  Marion  Mays,  was  home.  He 
wants  to  know  was  the  notary  public  over 
there;  but  he  didn't  hqipen  to  be  homfe  but  be 
says  be  wlU  take  them  to  Salem  with  him  and 
make  them  oat  himself  because  he  was  a  notary 

Eoblic  himself,  and  it  was  fiUed  out  here.  And 
e  paid— he  says  we  should  take  a  dollar,  be- 
cause there  bad  to  be  money  in  consideration  to 
make  it  legal.  Q.  Where  did  you  sign  these 
papers?  A  In  my  home  in  Morrison." 

Tbe  testimony  of  the  other  five  applicants 
is  to  the  same  purport  The  circumstances 
under  which  five  additional  applicants  made 
their  applications  are  proved  by  the  testi- 
mony of  members  of  their  families.  Two  of 
the  agents  whom  Sdinelder  secured  to  assist 
him  testified  in  another  cause  as  to  the  man- 
ner In  which  the  other  six  applications  were 
secured,  and  this  testimony  has  been  received 
In  this  cause  by  stipulation.  In  all  of  these 
seventeen  cases  the  applications  were  made 
for  Hyde's  benefit  and  the  parties  had  made 
arrangements  to  dispose  of  the  land  before 
they  BtvUed  for  It  The  aiBdaTtts,  it  made 
at  all,  were  fUse. 

[12]  Tbe  defendants  contend  that  the  &ct8 
proved  do  not  Justly  the  cancellation  of  the 
state  deeds.  The  argummt  Is  that  the  lands 
secured  by  Hyde  were  for  sale  at  9L26  an 
acre,  that  throu^  the  activlttes  of  Qyde  the^ 
were  marketed  at  the  state's  price,  and  that 
therefore  the  state  was  not  damaged-  A 
number  of  authorities  are  dted  to  the  point 
that  fraud  without  damage  furnishes  no 
ground  for  action.  Reynolds  t.  Evansg  123 
Md.  365,  91  Atl.  564;  Reay  v.  Butler,  69  CaL 
672,  11  Paa  463,  467;  Woodson  v.  Winches- 
ter, 16  Cal.  App.  472,  117  Pac.  565;  tJnlted 
States  V.  ConkUn  (O.  C.)  160  Fed.  177,  183. 
Tbe  general  rule  announced  by  these  author- 
ities is  well  established,  but  It  has  no  appli- 
cation to  this  kind  of  a  case.  Jt  Is  tbe  pol- 
icy of  the  state  of  Oregon  to  sell  its  school 
hmds  only  tocertain  classes  of  purchasers  and 
in  amounts  not  exceeding  320  acres  to  each 
applicant  It  is  actionable  fraud  to  secure 
these  lands  by  false  affidavits  in  violation  of 
the  statutory  provialons  for  their  sale.  State 
V.  Carlson.  40  Or.  665,  568,  67  Paa  616,  517, 
was  a  suit  to  cancel  a  state  deed  on  the  ground 
tliat  the  grantee  was  an  alien  when  he  made 
his  application  to  purchase.  ICr.  Chief  Jus- 
tice Bean  said: 
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'^nie  right  to  i«coTer  1b  not  based  upon  the 
fact  that  defendant  was  an  alien,  but  because  he 
did  not  belong  to  tbe  class  antborized  to  pur- 
cbaae  state  lands,  and  that  he  obtained  tbe  title 
by  a  false  affidavit,  Tbe  fact  that  his  alienage 
differentiated  him  from  the  class  is  a  mere  in- 
cident—of no  more  conaeguence  in  determining 
the  Qnestton  than  if  his  disqualification  had 
been  caused  by  some  of  the  other  statutory 
requisites.  The  sole  inquiry  is  whether  at  the 
time  of  the  purchase  ana  the  execution  and  de- 
livery of  the  deed  he  belonged  to  the  clasa  aU' 
tborized  to  purchase,  and  whether  the  state  land 
board  was  induced  to  make  tbe  conveyance  to 
him  by  a  misrepresentation  of  existing  facta. 
If,  aa  is  admitted,  be  was  not  a  qualified  pur- 
chaser at  the  time,  he  clearly  obtained  the  title 
to  state  lands  njton  a  false  affidavit  and  in  vio- 
lation of  l&w ;  and,  In  our  opinion,  no  rabsfr 
fluent  act  of  his  can  cure  the  defect  therein. 
His  affidavit  accomplished  the  pnrpose  intended, 
and  waa  the  means  by  which  the  state  was  in- 
duced to  part  with  its  title,  and  a  fraud  was 
thereby  committed."  • 

The  rule  announced  in  tbe  forcing  decl- 
BlMi  is  in  haimony  witb  that  wbldi  obtains 
tn  the  federal  courts  in  tbe  enforcement  of 
tbe  public  land  statates.  It  bas  been  bdd 
many  times  that  patents  based  on  collusive 
and  fraudulent  entries  will  be  set  aside,  not- 
withstanding tbe  fftct  that  tbe  United  States 
bas  received  tbe  full  purchase  price  of  tbe 
land.  See,  for  example,  Hyde  t.  Sblne,  190  U. 
S.  62,  81. 25  Sop.  Gt  760,601..  Ed.  90;  United 
States  T.  Detroit  Lumber  Co,  200  U.  S.  321, 
.>28.  26  Sup.  Ct  282,  60  L.  Ed.  480;  Hyde  T. 
United  States.  35  App.  D.  C.  4S1,  488,  480; 
Taylor  t.  United  States,  231  Fed.  938,  939, 
146  C.  G.  A.  134.  Nor  is  it  necessaiy  as  a 
condition  to  relief  in  such  a  suit  that  the  pur- 
chase price  of  the  property  be  restored  or 
tendered.  Causey  v.  United  States,  240  U. 
S.  390,  402,  30  Sup.  Ct  866,  60  L.  Ed.  TIL 

The  dalm  that  tbe  state  has  profited  by  tbe 
conspiracy  will  not  bear  analysis.  Hie  mar- 
ket value  of  tbe  lands  Involved  In  this  suit 
was  created  not  by  Hyde,  but  by  tbe  act  of 
Congress  approved  June  4, 1807.  If  the  lands 
of  the  state  available  for  exchange  under 
that  statute  had  been  sold  only  to  qualified 
purchasers  In  amotmts  not  exceeding  3^ 
acres  to  each  purchaser,  tbe  probabilities  are 
that  only  small  portions  of  tbe  acreage  avail- 
able for  base  would  have  been  sold  at  $1.25 
per  acre  and  the  bulk  of  the  lands  Involved 
In  this  suit  would  have  remained  available  to 
be  sold  at  higher  prices.  It  appears  from 
Gov.  Chamberlain's  message  to  the  Legisla- 
ture of  1907,  received  In  evidence,  that  tbe 
State  Land  Board  bad  raised  the  prices  of 
these  lands  available  as  base  successively  to 
12.50,  $6.00  and  S7.60  an  acr& 

[13]  These  appellants,  other  than  Hyde, 
claim  to  be  Innocent  pundiasers.  We  have 
already  sufficiently  Indicated  th^  relation 
to  tbe  controvert.  Tbe  evidence  shows  that 
Western  Lumbw  Conqtany,  Anactmda  Copper 
Mining  Company,  Henry  Hewitt,  Jr.,  Hartln 
Barrett,  O.  S.  Lewis,  Mrs.  l^Modore  Hampe, 
Bock  Springs  Land  &  Cattle  Company*  Blv- 


erside  Land  &  livestock  Company,  Willam- 
ette Piulp  &  Paper  Company,  Alger  Levins 
Company,  and  Cedar  Sfae^  Association,  paid 
value  for  tbe  rights  which  they  are  assertiog, 
and  that  tbey  parted  with  their  money  with- 
out notice  of  tbe  fraud  alleged  in  this  suit 
But  they  are  asserting  no  rights  In  the  base 
lands  except  that  it  be  adjudged  that  title  to 
these  lands  bas  passed  to  the  Uidted  States. 
They  claim  selected  lands  throng  tbe  reltn- 
qnisbment  of  these  base  lands,  and  their  ti- 
tle to  the  selected  lands  is  dq>endCTt  on  the 
title  of  the  United  States  to  the  base  lands. 
We  have  seen  that  the  United  States  bas  ao 
quired  no  title  to  Ibe  base  lands  listed  in  Snp- 
plemoits  B  and  C  It  follows  that  the  de- 
fendants last  above  named  have  no  interest 
In  these  lands,  and  tbe  anestton  as  to  wbetber 
they  are  bona  fide  purchasers  ot  ■ometblns 
else  is  Immaterial  to  tbe  present  controversy. 

[14]  Tti»  defendant  G.  W.  Clarke  Company 
is  less  favoraUy  situated.  It  dalma  a  large 
body  of  selected  lands  In  the  state  of  Wash- 
ington under  four  deeds.  Two  of  these  deeds 
run  from  Clarke  and  his  wife,  one  from  Hyde 
and  his  wife,  and  one  from  F.  A.  Hyde  ft 
Co.,  a  corporation.  All  of  these  deeds  recite 
a  nominal  ctmslderatton.  Tbe  daim  of  this 
defendant  is  that  Clarke  advanced  large  soma 
of  money  to  Hyde,  and  that  to  secure  him  the 
lands  covered  by  three  of  these  deeds  were 
put  In  tbe  name  of  Clarke  and  of  F.  A.  Hyde 
A  Co.;  nearly  all  of  the  stoA  oi  ttw  latter 
corporation  being  htid  by  ClarkSk  The  cor> 
poraUon  C.  W.  <^arke  Company  was  <fftan- 
ized  by  Clarke;  Ite  stodc  was  lasned  wholly 
to  Clarke  and  his  family.  It  Is  dalmed  Uiat 
this  corporation  has  succeeded  to  the  debt  ow- 
ing from  Hyde  to  Clarke  and  that  all  of  the 
selected  lands  described  in  these  four  deeds 
are  held  as  security  therefor.  The  corpora- 
tion can  stand  In  no  better  position  than 
Clarke.  It  aiipears  fmm  Hyde's  testimmy 
that  Clarite  advanced  $64,000  which  was  tbe 
entire  capital  used  by  Hyde  In  bis  oi>erations 
in  Oregon;  that  Hyde  agreed  to  pay  interest 
on  these  advances  at  the  rate  of  1^^  per  cent 
a  month:  that  Clarke  was  in  Hyde's  office 
nearly  every  day;  that  be  signed  powers  of 
attorney  in  blank  and  left  them  with  Hyde 
so  that  Hyde  could  di^Ktse  of  lands  which 
stood  in  Clarke's  name.  Hyde's  collections  iu 
most  cases  came  to  Clarke.  We  have  already 
steted  that  a  large  share  of  the  acreage  stood 
In  the  name  of  Clarke  and  his  son-in-law,  A. 
6.  Baldwin.  Clarke  signed  countless  doeo- 
mente  to  assist  Hyds  In  Us  opetattoos. 
Hyde's  business  consisted  chiefly  In  Om  trans- 
actions shore  recounted  and  in  slmllartms- 
actions  In  other  territories.  Clarke  was 
financing  an  unlawful  business.  We  think 
the  evidence  establishes  that  Clarke  waa  a 
party  to  the  conspiracy.  He  cannot  be  held 
to  be  an  Innocent  purdiaser. 
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[IS]  The  answer  olf  Weat«n  Lumber  Com- 
pany contains  tbe  following  allegation: 

"That  patmtB  for  tnid  selected  landi  bare 
never  been  iaatted  bj  the  United  States,  and 
that  charges  have  been  preferred  by  tbe  Land 
Department  against  the  validit;  of  the  selec- 
tions aforesaid  in  lieu  of  tbe  base  lands  de- 
scribed in  paragraph  3  of  said  second  amended 
oomplaint,  charging  that  the  title  to  said  base 
land  was  procured  from  the  state  of  Oregon 
fraudulently  and  b;  corrupt  practices  and  In 
violation  of  the  statutes  of  the  state  of  Oregon ; 
that  ssch  chances  are  stiQl  pending  nndedded." 

Tbe  otber  answers  contain  similar  allega- 
tUma,  and  these  auctions  are  sustained  by 
the  evidence.  It  Is  argued  from  these  facts 
that  the  General  Land  OfBce  has  exclusive 
jorlsdlction  of  this  controversy,  and  that  the 
courts  cannot  determine  the  rights  of  the 
parties  until  the  admlnlstratlTe  branch  of  the 
government  has  finally  acted.  It  is  said  by 
Mr.  Justice  Peckh&m  in  Cosmos  Cb.  v.  Qray 
BiHcle  Co.,  190  n.  S.  301,  315,  23  Sup.  Ct  692. 
688  (47L.  Ed.  1064): 

"CiMicluding,  as  we  do,  that  the  question 
whether  tbe  complainant  has  ever  made  a  prop- 
er selection  of  land  in  Iteu  of  tbe  land  relin- 
qniahed  has  never  been  decided  by  the  Land  De- 
partment, bot  ia  still  properly  before  that  de- 
partment, tbe  courts  cannot  take  jurisdiction 
and  proceed  to  decide  such  question  themselves. 
The  government  has  provided  a  special  tribunal 
for  the  decision  of  such  a  question  arlsinic  oot 
of  the  administration  of  its  public  land  laws, 
and  that  jurisdiction  cannot  be  taken  away 
from  it  by  the  courts." 

'Om  doctrine  so  announced  Is  well  estab- 
lished and  has  been  recognized  by  this  court 
Weatherflord  t.  McKay,  59  Or.  058,  664,  56S, 
117  Pac.  968.  See,  also,  Oregtm  v.  Hitchcock. 
202 U.S. 60. 70, 26  Snp.  Ot.  568, 60  L.  Kd.  036. 
But  tbe  jurladlctloD  of  tbe  General  l4uid  Of- 
fice Is  confined  to  the  pobUo  domain.  Knl^ 
r.  United  States  Association,  142  U.  8.  161, 
12  Sup.  Ct.  268,  S5  L  Bd.  974.  The  Oenenl 
Land  Office  has  no  control  of  lands  ofEmd  to 
tlw  United  States  under  tbe  act  of  18B7  nnttt 
It  signifies  Its  acc^tance  of  the  offer  and 
tbereby  vests  the  title  In  tbe  Doited  States. 
When  tills  Is  done,  tbe  Jnristiction  of  the  ad- 
mlnlstratlTe bureau  attaches,  and  ttie  conrts 
will  not  interfere  with  Its  operations  until  It 
bas  dl^osed  of  the  matter.  This  rule  pre> 
vents  us  from  proceeding  with  so  much  of  the 
controversy  as  Involves  the  lands  listed  in 
Supplement  A,  but  It  does  not  relieve  us  of 
the  duty  of  determining  the  rights  of  plaintiff 
to  the  lands  listed  in  Supplements  B  and  0. 
There  is  nothing  to  prevent  tlie  withdrawal 
of  the  offer  of  these  latter  lands  to  the  gov- 
ernment at  any  time.  Houghton  v.  Knight, 
219  tJ.  S.  537,  548,  31  Sup.  Ot.  297,  56  L.  Ed. 
326.  The  United  States  having  no  interest  in 
them,  the  General  Land  OfQce  has  no  control 
over  them. 

[1 C]  It  is  next  contended  that  plaintiff  has 
been  guilty  of  laches,  and  that  for  this  rea- 
son Its  suit  should  be  dismissed.    We  are 
committed  to  the  prlnc^le  that  the  doctrine 
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of  laches  la  applicable  t«  tibe  state.  State  v. 
Warner  VaUey  Stocii:  Co.,  56  Or.  288,  304,  lOt) 
Pac.  780,  108  Pac.  861.  In  United  States  v. 
Whlbe  (C.  C.)  17  Fed.  661,  666^  Judge  Sawyer 
says: 

"Although  statutes  of  limitation  do  not  ran 
against  tbe  government,  yet  the  staleneas  of  the 
claim  may  be  taken  into  consideration  in  de- 
termining tbe  question  whether  a  court  of  equity 
should  interfere  and  grant  relief  when  the 
United  States,  as  well  as  a  natoral  person,  is 
a  complainant  When  the  United  States  comes 
into  a  court  of  equity  ss  a  suitor,  it  is  subject 
to  the  defenses  peculiar  to  that  court." 

In  Commonwealth  v.  Philadelphia  Co.,  158 
Pa.  68,  28  AtL  U05, 1106,  Mr.-  Justloe  Potttf 

says: 

"Time,  together  witii  other  elements,  may 
make  np  a  species  of  fraud,  and  mttm  even  sov- 
ereignty  tram  entdslag  Us  legal  rights.*' 

[17]  Is  It  Inequitable  to  grant  plalntUt  the 
relief  to  which  It  Is  otherwise  entitled  'be- 
cause of  the  delay  in  bringing  this  suit? 
The  fraudulent  arollcatlons  were  filed  from 
July  to  November,  1898;  most  of  them  In 
August  This  suit  was  brought  August  13, 
1918,  fifteen  years  after  the  cause  of  action 
arose.  It  was  a  drcumstance  of  suspldon 
that  146  ai^llcatlons  should  be  niade  In  so 
short  a  time  to  purdiase  state  lands  in  the 
forest  reserves,  especially  as  these  lands 
were  for  die  most  part  In  remote.  Inacces- 
sible sections  of  the  state.  It  was  also  a  sus- 
pldouB  etreamstenoe  that  deeds  should  is- 
sue in  £o  short  a  time  to  a  handful  of  non- 
reeldents  transferring  many  thousands  of 
acres  of  state  lands.  These  matters  seem  to 
have  passed-  nnnotloed  by  tbe  state  officials. 
In  Hall  V.  Oetherlne  Creek  Ga,  78  Or.  685, 
566,  163  Pac.  07,  99  (Ia  R.  A.  19ie0.  906), 
Mr.  Justice  Burnett  says,  in  speaUi^  of  the 
notice  which  will  charge  a  party  defrauded 
with  the  duty  of  asserting  bis  rights:  "Tbe 
notice  must  be  more  than  would  excite  tbe 
suepldoa  of  a  cautious  and  wary  person." 
This  language  was  adopted  from  the  opinion 
of  Mr.  Justice  Wolverton  In  Raymond  t. 
Flavel,  27  Or.  219.  246,  247,  40  Pac.  158.  It 
is  also  the  doctrine  of  Crossen  v.  Oliver,  87 
Or.  614,  {^1,  tSi  Pac.  886,  and  Ooffey  t.  Scott. 
66  Or.  465,  467, 136  Paa  88.  Laches  Is  there- 
fore not  imputable  to  Ute  state  in  its  failure 
to  act  at  the  inc^ttlon  of  tbe  frand. 

[II]  The  evidence  foils  to  charge  the  state 
with  further  notice  except  rumors,  till  1906. 
Tbe  message  of  Governor  Chamberlain  to  the 
L^slature  of  that  year  called  attention  to 
abuses  which  had  grown  up  In  the  adminis- 
tration of  state  lands,  and  on  April  28,  1905, 
the  grand  Jury  for  Marlon  county  reported 
to  tbe  clmilt  court  for  that  county  that 
there  bad  been  grfss  violations  of  law  in 
taking  up  state  lands.  These  charges  were 
general;  they  did  not  refer  particularly  to 
the  applications  with  which  we  are  concern- 
ed in  this  case.  During  tbe  year  1904  ru- 
mors of  fraud  In  some  ot  the  api^ications 
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reached  tbe  Mia  of  Hon.  Oswald  Wert,  state 
land  agent,  and  In  1906  be  made  a  trip  to 
Lincoln '  county  to  investigate  the  aiH?UcB- 
tlonv  BecBTed  there  tcom  the  workmen  at  the 
quarry.  He  followed  tUa  np  with  a  Mp  to 
Portland  to  iimrtigate  the  EEyde  aK>Uea- 
tions  secured  there.  He  was  advised  by  ap- 
plicants wh(HU  he  Interviewed  on.  these  Mpa 
of  the  ctrcamBtances  under  which  they  had 
executed  their  ax^cations. 

In  the  meantime  the  defendant  SdineWer 
became  estranged  ftom  Hyde,  and  as  a  re- 
sult of  thdr  changed  relations  Schneider  got 
tn  communication  with  a  special  agent  of  the 
Interior  Depftrtment  and  Informed  him  In 
November,  1902,  of  the  manner  in  whidi 
these  applications  were  obtained.  An  Invea* 
tigatlon  by  the  fednal  antiiorltleB  followed, 
and  on  TelHruary  17,  1904,  Hyde.  Sdmelder, 
and  twp  others  were  Indicted  In  the  District 
of  Columbia  on  the  charge  of  conspiracy  to 
acquire  public  lands  unlawfully.  Some  of 
the  counts  In  the  indictment  were  based  on 
the  transactions  Involved  in  this  cajse  and 
the  effort  to  secure  selected  lands  In  Ueu  of 
the  base  lands  acquired  1^  these  fraudulent 
applications  The  evidence  shows  that  the 
state  ofiHdala  furnished  the  federal  authori- 
ties with  such  Information  aa  they  had  with 
reference  to  these  transactions,  but  it  does 
not  show  that  the  state  officials  were  advis- 
ed of  the  facta  run  down  by  the  federal  gov- 
ernmrat  until  the  trial  of  Hyde  and  Schnei- 
der. Hyde  resisted  ^tradition  from  Califor- 
nia to  the  District  of  Columbia,  appealing  to 
the  Supreme  Court  of  the  United  States 
from  a  Judgment  denying  his  application  for 
a  writ  of  habeas  corpus.  The  appellate 
court  decided  against  him  May  29.  1905. 
The  criminal  charges  were  set  for  trial  in 
1907,  but  the  trial  was  postponed  until  1908, 
when  Hyde  and  S<dmelder  were  tried  and 
convicted.  Hyde  ai^aled,  and  the  Judg- 
ment of  conviction  was  affirmed  June  10, 
1912. 

Wblle  these  criminal  charges  were  pend- 
ing, and  especially  in  the  year  1906,  the  state 
offidala  were  working  with  special  agents  of 
the  Interior  D^rtment;  each  helping  the 
others  to  ascertain  the  facts  and  marshal  the 
evidence.  The  state's  records  were  sent  to 
Washington  twice  for  the  use  of  the  federal 
officials  and  remained  there  from  1908  until 
Novemb^  21.  1912,  when  they  were  returned 
In  reqranse  to  repeated  demands  from  George 
O.  Brown,  clerk  of  the  State  Land  Board. 
The  facts  with  reference  to  these  entries 
were  fully  disclosed  at  the  trial  of  Hyde  and 
Schneider  In  1908.  but  the  records  needed  for 
drafting  a  comcdalnt  and  trying  the  case 
were  not  avallaUe  for  four  years  ttoeafter. 
During  the  lapse  of  these  years  a  nnmher 
of  witnesses  have  died;  the  San  Francisco 
fire  destrcqred  Hyde's  books  and  p^^ers;  tlie 
defendants  have  been  In  possession  of  the  se- 
lected lends  and  have  been  at  ttcpraas  for 
taxes  and  fire  patroL 


U  la  ta  be  saW  that,'  notwWwtantffng  the 
time  which  has  ciapeod,  tha  evUeoce  la  m- 
markably  clear  that  there  was  a  oonsplracy 
as  alleged ;  that  t{ke  bulk  of  the  st^  lands 
acquired  Hyde  were  ■eenred  fkandnlent- 
ly ;  and  tliat  appellants  oflker  than  ^de  and 
O.  W.  Clarke  Cmnpany.  are  In  no  wise  con- 
nected up  with  the  frandnlait  operatkms 
complained  of.  Ttn  defendant  Clarke  died 
smne  fonr  months  after  this  suit  wsa 
brou^t,  after  a  eonridwabls  period  of  die- 
ability.  We  cannot  think  that  be  could  ex- 
plain away  the  circumstances  whldi  con- 
nect him  with  the  c<»i8plracy,  and  he  certain- 
ly could  not  disprove  Its  existence 

It  Is  contended  that  the  Innocent  AefenH- 
ants  have  lost  thi^r  remedy  over  sgainst 
Hyde  throuf^  the  state's  delay  In  bringing 
suit  It  clearly  appears  that  Hyde  Is  now  In- 
solvent, hut  It  Is  not  satisfactorily  diown 
that  he  was  able  to  respond  'in  damages 
when  the  state  became  aware  of  his  franda. 
The  evidence  Indicates  an  effitnt  can  his  part 
to  cover  np  or  dispose  of  his  assets  imme- 
diately after  his  Indlctm^  In  B^bmary, 
1901. 

We  think  that  the  state  should  ordinarily 
move  in  vindication  of  its  rights  in  less 
than  IS  years  from  the  accrual  of  Its  cause 
of  suit,  but  this  case  is  differentiated  from 
ordinary  Utlgetlon.  IMs  .is  but  one  of  seven 
suits  brought  In  as  many  different  counties. 
The  marshaling  of  the  facts  has  involved  a 
vast  amount  of  Investlgatkm  and  of  pains- 
taking labor.  The  ascertainment  of  the  facts 
necessary  to  the  drafting  of  the  complaint 
required  the  «q>aidttnre  of  a  large  sum  <tf 
money  and  oonsamed  a  great  deal  ot  time 
The  charges  In  plalntifTs  pieadlnga  reflect  on 
the  Integrl^  of  a  number  of  dtlseus  of  the 
state,  some  livii^  and  some  dead.  The  law 
officers  of  the  commonwealth  were  not  Justi- 
fied In  making  these  <diarges  without  careful 
investigatloa  of  the  facts  and  assurance  that 
the  proposed  action  was  Justified.  The  pres- 
ent Attorney  General  knew,  and  presumaUy 
bis  predecessor  knew,  that  the  state's  remedy 
was  problematical  Id  the  absence  of  the 
United  States  as  a  party.  Some  delay  would 
be  Justified  In  efforts  to  secure  its  appear- 
ance. We  have  seen  that  the  fraud  was  not 
discovered  until  1906^  and  the  full  story  was 
not  known  until  1908.  By  that  time  the  posi- 
tion of  the  Innocent  defendants  had  become 
fixed.  The  condition  and  Intrinsic  value  of 
the  base  lands  have  not  changed  apprecla* 
bly;  In  this  respect,  the  case  is  differentiat- 
ed from  United  States  v.  Flint,  25  Fed.  Caa. 
1107.  1118,  1U4,  on  which  the  defendants 
rely. 

In  10  B.  C.  L.  405,  It  is  said: 

"Laches  signifies  not  only  an  undue  lapae  of 
time,  but  also  nailigencfl  in  failing  to  Mt  more 

promptly." 

On  tile  whole  case  we  think  tbM  laches  ia 

not  tanputidale  to  plaintiff. 
[II]  It  la  finally  contended  that  tbeeft  Utles 
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have  befen  edolliined  an  act  <vr  th«  LeglMa- 
ture.  In  Stoiitli  oh  Fraod,  {  tSO,  p.  157.  tbe 
author  says: 

"Wbea  tbe  oriitiiuil  traDsaction  Is  itifecfecl 
witb  fAad,  tbe  confirmation  of  it  is  so  ineonstst- 
mt  with  jnstico  and  so  likely  to  be  accompanied 
with  imposition  that  courts  watch  it-  with  the 
atmost  strictness  and' do  not  allow  it  to  stand 
but  on  the  dearest  erldmce." 

Vbia  was  Bald  with  refwence  to  the  ratl- 
flcatlon  of  contracts  tainted  with  fraud.  Tf 
the  role  Is  as  stated  when  applied  to  business 
contracts^  .It  should  be  stated  in  e^^  strong- 
er terms  when  applied  to  the  state.  It  should 
not  be  assumed  that  the  Legislature  has  rati- 
fied sales  of  land  secured  by  fraud  so  gross  as 
that  proved  lu  this  case,  unless  the  language 
of  the  act  leads  unmistakably  to  that  conclu- 
sion. 

.  lit,  21]  The  act  relied  on  by  the  defendants 
on  this  branch  of  the  case  la  that  approved 
fVebruary  27,  idOl.  and  found  in  tbe  Sesslim 
Laws  for  that  yeu  <Ht  paSBB  a06>  .Itlaas 
fhUows: 

"An  act  authorlBing  the  board  of  coomisaionera 
for  the  sale  of  school  and  university  lands  to 
bid  in  certain  lands  sold  under  foreclosure  of 
mort^Bges  and  to  lease  and  sell  the  same, 
ratifyiDR  pnndiascs  heietofere  made,  ana 
eonflrminff  and  TaUdatii^  all  salsa  aiade  hj 
said  board. 

"Be  it  enacted  by  the  Legislative  Assembly  of 
the  State  of  Oregon: 

**Section  1.  The  board  of  commissioners  for 
the  sale  of  school  and  unirerrity  lands  are  here* 
t»  authorized  and  empoweiwd  to.  in  their  discre- 
tion, hid  in  at  its  true  cash  value  any  land  sold 
under  foreclosure  of  mortrase  given  to  secure  a 
loan  from  the  sehodl  fund  or  other  IxOBt  funda 
under  the  management  and  coxttrol  of  said 
board,  or  they  may  accept  a  release  of  the  equi- 
ty of  redemption  and  ta&e  such  land  at  its  true 
cash  value,  when  neceesair  to  secure  the  fund 
fmnloas;  and  all  suoh  poBcuiaBei  heretoCore  made 
are  hereby  ratified  and  OMuSnoed.  The  board 
diiall  keep  a  correct  record  of  all  such  purchas- 
es, with  a  description  of  the  lands  purchased 
and  a  statement  of  the  fund  to  which  they  be* 
laag.  -and  such  lands  shall  be  held  tor  sale, 
subject  to  anaual  lease,  and  sold  as  opportunity 
may  offer  on  the  hwt  terms  obtainable,  and  the 
proceeds  placed  to  the  credit  of  the  irreducible 
fund  from  /which  the  loan  waa  made,  to  the 
amirant  d  the  principal  of  said  loan,  and  the 
asxess,  If  any.  to  the  Inteiest  aooouat  of  said 
fond.  Thaf  aU  soles  of  land  heretofon  made  bp 
said  hoari  are  hereby  ratified  and  oonfirmea, 
and  whenever  the  fult  purcKate  prioe  thereof 
»Ml  have  been  paid  title  in  fee  aimple  eXall 
veat  Ml  the  purchaaere,  their  enoceaaort  or  aa- 
aigna. 

"Sec  2.  Inasmuch  as  there  Is  urgent  need  for 
tbe  correction  of  the  present  law,  thte  act  shall 
take  effect  and  be  in  force  from  and  after  its 
approval      the  Governor." 

Hie  language  Italicized  is  that  which  Is  re- 
lied on  by  the  defendants.  This  Is  a  remedi- 
al act  It  is  said  In  1  Bladcstone,  87,  that: 

"There  are  three  points  to  be  considered  in 
the  construction  of  all  remedial  statutes;  the 
old  law,  the  mischief,  and  tbe  remedy ;  that 
is,  how  tbe  common  law  stood  at  the  making  of 
the  act;  what  the  miscUef  waa.  for  which  the 
eoaunon  law  did  not  provide;  and  what  rem- 
edy the  parliament  hath  provided  to  cure  this 
imsddeL   And  it  Is  the  husfaiess  of  the  judges 


io  to  constrae  tbe  act  as  to  snpptess  Ott  mis- 
chief and  advanoatbe  reme^." 

What  was  tbe  law  on  Oie  subject  eoveni 
by  this  statute  prior  to  its  oiactment,.  and 
whet^  WIS  tbe  old  law  mlachievoust  The 
functions  of  tbe  State  Land  Board,  «peaklnff 
broadly,  are  twofold.  They  are  charged  with 
the  sale  of  the  state  lands  and  also  with  Iht 
care  and  InTestment  of  the  8cbo<A  funds  aris- 
ing f  r<»L  met  jKOea.  The  law  authorizes  the 
loaning  of  tiiese  funds  on  farm  mortgages, 
and  a  heavy  responsibility  devolves  on  the 
board  In  the  making  of  these  loans  and  lu  the 
collection  oi  the  interest  and  principal  as 
they  mature.  In  1889  the  Legislature  enact- 
ed a  statute  whidi  revised  the  law  governing 
the  functUms  of  the  State  Land  Board  and 
repealed  earlier  statutes  on  the  subject  -Sea- 
slon  Laws  1899,  pp.  15&-164.  Section  27  of 
this  act  Is  as  f<AIowB: 

"It  idiall  be  tbe  duty  of  the  board  to  foreclose 
immediately  ell  mortgages  which  are  not  ade* 

!iuate  security  for  the  debt  or  upon  which  there 
s  more  than  one  year's  interest  In  arrears,  and 
they  may,  in  their  disoretioD,  bid  In  the  land  in 
the  name  of  the  state  at  its  true  cash  vala& 
or  they  may  accept  a  release  of  the  equity  of 
redemption  and  take  the  land  at  its  true  cash 
value  when  necessary  to  secure  the  fund  from 
ioaa,  tnd  all  such  purchases  heretofore  made. 


It  la  appamt  that  a  mistake  was  made  In 
drafting  this  sectloi,  and  the'resntt  of  -tlie 
mistake  waa  a  want  of  express  power  In  the 
State  Land  Board  to  sell  and  convey  proper- 
tlea  bid  In  at  fnedonre  sales.  This  error 
was  called  to  the  attentlim  of  tbe  LegialaCara 
in  1901  Inr  the  neasagft  of  Governor  Gear, 
found  In  the  Senate  Journal  for  that  year  at 
pages  2S,  24: 

"Section  2d  of  Senate  BiU  128,  Laws  1889, 
provides  that  the  State  Land  Board  shall  pro- 
ceed immediately  to  'foreclose  all  mortgagss 
which  are  not  adequate  security  for  the '  debt, 
or  up<m  which  there  is  more  man  one  year's 
bterest  in  arrears.'  In  obedience  to  this  re* 
quiremeat  the  board  has  foreclosed  one  hundred 
and  sixty  mortgages,  using  as  much  leniency 
as  was  compatible  with  tbe  public  interest.  By 
reference  to  this  section  you  will  notice  that 
lb  terminates  abruptly  ia  the  middle  of  a  sea* 
tence.  InvestigatioD  liaa  shown  that  the  per- 
fected bill  which  passed  botti  Houses  and  was 
regularly  aimed  oy  their  ofiBcera,  contains  the 
remainder  oi  the  section  which  proceeds  to  au- 
thorise the  board  to  sell  all  lands  secured  by 
foreclosure  of  mortgages,  to  give  title  to  the 
same,  and  confirms  purchases  already  made. 
This  important  part  of  tbB  bin,  as  It  passed  both 
HoQses,  was  omitted  by  some  clerk  on  the  en- 
rolling committee  and  does  not  appear  in  the 
enrolled  bill,  a  cop^  of  which  was  sent  to  the 
state  printer.  Having  this  knowledge,  the  State 
Land  Board  has  proceeded  to  sell  as  mudi  of 
these  lands  as  possible  throu^  the  state  land 
agent" 

The  Governor's  message  tiieu  advised  the 
L^lslature  of  the  number  and  the  value  of 
tbe  properties  which  had  been  purdiased  for 
the  state  at  foreclosure  sales  and  called  at* 
tention  to  the  fiact  that  92  farms  so  purchaa* 
ed  had  been  sold     I3»  Mate  for  ttie 
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gate  i>rlce  of  $16S,0SB.  In  eMHdadlng  tbls 
portion  of  bis  message  the  Ciovenior  said: 

"It  will  be  your  duty  to  amend  the  section  ot 
the  law  to  wnich  I  have  Jnet  referred,  in  ae- 
cordance  wltb  ita  well-defined  intention." 

The  act  In  question  was  passed  pnnmant 
to  this  recommendation.  It  Is  the  dutr  of 
the  court  to  take  notice  of  the  conditions  ob- 
taining at  the  time  when  a  law  is  enacted. 
Keith  T.  Qnlnney,  1  Or.  364,  866 ;  Smith  v. 
Smith,  3  Or.  863,  36S;  State  ▼.  Ycnog,  74  Or. 
399,  403.  145  Pac.  647. 

It  will  be  noted  that,  with  the  posslUe  ex- 
ception of  the  sentence  on  whldi  the  defend- 
ants rely,  no  part  of  the  act  relates  to  the 
sale  of  the  state's  granted  lands.  Evory  oth- 
er provision  has  to  do  with  the  functions  of 
the  State  Land  Board  In  acciQirtog  lands 
pledged  to  it  as  security  for  its  loans  and  In 
the  sale  of  such  lands.  While  the  language 
relied  on  by  the  defendants  is  susceptible  of 
the  constractioxi  for  which  they  contend,  they 
are  asking  us  to  take  a  sent^ice  from  the  act 
of  1901  and  apply  It  to  a  subject  foreign  to 
that  OD  which  the  Legislature  was  acting. 
Judge  B^dllch,  In  his  work  on  the  Interpreta- 
tion of  Statutes  (section  73),  says: 

"The  words  of  a  statute  are  to  be  onderatood 
in  the  spuse  in  which  they  best  harmonize  with 
the  subject  of  the  enactment  and  the  object 
which  the  Iiegislatare  has  in  view.  l%eir  .  mean- 
ing is  found  not  so  much  in  a  strictly  grammat- 
ics or  etymological  propriety  of  langnage,  nor 
even  in  its  popular  use,  as  In  the  subject  or  In 
the  occasion  on  which  thv  are  used,  and  the 
object  to  be  attained.  •  •  •  And  equally 
the  construction  ouglit  to  be  with  reference  to 
the  object  to  be  acootnpllshed  hj  the  act,  and 
to  keep  in  view  the  conditions  ezistb^." 

In  Lewlfl'  Sutherland  on  Statutory  Con- 
struction (2d  Ed.)  I  847,  It  la  said: 

**It  is  indispensable  to  a  correct  understand- 
ing of  a  statute  to  Inquire  first  what  Is  the 
'  soDject  of  it,  what  object  is  intended  to  be  ae- 
eunpUahed  by  it  When  the  snhject-matter  Is 
onfie  clearly  ascertaiped  and  its  general  Intent 
a  key  is  found  to  all  its  intrioades;  general 
words  may  be  restrained  to  It.  and  taose  ni 
narrower  import  may  be  eqMinded  to  cCao- 
tnate  that  Intent." 

Verba  gmeralla  mtiinguntiir  ad  habUlta- 
tem  rel  vel  pereame.  In  his  exposition  of 
this  maxim  Broom  says.  Legal  Maxims  (8th 

Ed.)  pp.  OOe,  004: 

"Lastly,  it  la  ssld  to  be  a  good  rule  of  con- 
itructlon,  ttiatt  'where  an  act  of  Parliament  be- 
gins with  words  which  describe  things  or  per- 
sons of  an  inferior  d^ree  and  concludee  with 
general  words,  the  gowral  words  shall  not  be 
extended  to  any  thing  or  person  of  a  higher  de- 

f:ree,'  tliat  is  to  say,  'where  &  particalar  class 
of  persons  or  things)  is  spoken  of,  and  general 
words  follow,  the  class  first  mentioned  is  to  be 
taken  as  the  most  comprehensive,  and  the  gen- 
eral words  treated  as  referring  to  matters  eius- 
dem  generis  with  such  class,'  the  effect  of  gen- 
era] words  when  thev  follow  particular  words 
bang  thus  restricted." 

These  principles  have  been  recognised  sev- 
eral times  by  this  court.  In  1864  the  Legis- 
lature passed  an  act  regulating  the  transao- 
tkoD  of  bosfawsa  In  this  state  by  "for^gn 
iDsiiraneih  banking,  eziwaii  anA  OTrhanga 


coiporaUons.**  Seotlon  7  of  UUs  act,  found 
In  the  Deady  and  Lane  Code,  p.  GL7,  la  as  fot^ 
lows: 

"A  foreign  corporation,  before  transaeting 
business  in  this  itate,  must  duly  execato  and 
acknowledge  a  power  of  attorney,  and  cause  tin 
same  to  be  recorded  in  the  county  derk's  of- 
fice, of  each  county  where  it  has  a  resident 
agent,  which  power  of  attorney,  so  long  as  soeh 
company  riisU  have  places  of  bnainess  in  tlie 
state,  sDaU  be  irrevocable,  except  by  the  sidNti- 
tation  of  another  qualified  puaon  for  Ot»  one 
mentioned  therein,  as  attorney  for  such  com- 
pany." 

Section  8  of  the  act  imposed  further  re- 
quirements in  similar  language.  Although 
these  sections  of  the  act  were  broad  enough 
in  their  language  to  Include  all  foreign  cor^ 
poratlons  doing  business  in  Oregon,  they  were 
held  applicable  only  to  foreign  insurance, 
banking,  express,  and  exchange  corporations 
In  accordance  with  the  subject-matter  of  the 
act  as  defined  by  Its  title.  Singer  Co.  t. 
Graham,  8  Or.  17,  22,  84  Am.  Rep.  572.  In 
State  V.  Fisher.  S3  Or.  88,  42.  43,  96  Pac.  718, 
the  court  construed  a  game  law  whlt^  Inhibit- 
ed the  hunting  of  deer  between  November  1st 
and  July  16th.  Tlie  act  then  provided: 

"Any  person  •  *  •  having  in  bis  poasee- 
sion  any  deer,  or  carcass,  or  part  of  a  deer,  dor- 
ing  the  season  when  it  is  unlawful  to  take  or 
kiu  auch  deer,  shall  be  guilty  of  a  misdemeanor." 

The  interpretation  of  this  language  waa 
contndled  by  the  subject-matter  of  the  act 
and  the  Intent  of  the  Legislature  to  be  gath- 
ered ther^nxu.  It  was  heiA  that  the  act 
fwhede  only  the  posseashm  oC  tbe  careaai  ot 
a  deer  killed  in  closed  seaaoa. 

In  Wong  Sing  v.  Independmcfl,  47  Or.  281^ 
239.  236.  88  Paa  887,  the  court  construed  an 
ordinance  of  the  dty  of  independence  wbkdi 
forbade  the  sale  of  Uqnor  in  qnantitlea  km 
than  a  gallon  without  first  securing  a  UeensB 
therefor.  Section  7  of  the  ordinance  waa,  In 
part,  as  toUom: 

"Any  pMBon  who  shsU  sell  *  •  •  any 
*  *  *  Uquors  without  first  having  obtained 
a  license  for  that  purpose  as  in  this  ordinance 

erovided,  shall  npcm  cmvietton  tiiereot  •  *  • 
a  puMilied.  •  •  • " 

This  language  was  restricted  by  the  snt^ 
ject-matter  of  the  act  as  applying  only  to 
sales  in  quantities  less  than  a  gallon. 

The  case  of  State  r.  Oarlaim,  40  Or.  66S, 
069,  B70,  67  Fac  S16,  la  still  more  closely  In 
point  A  suit  bad  been  brought  to  set  aside 
a  state  patent  to  tUlelands  on  the  ground 
that  the  purchaser  was  not  qualified  to  pur- 
chase. He  defended  in  part  on  the  ground 
that  In  1S99  the  Legislature  had  passed  an 
act  confirming  purchases  of  tldelnnda  there- 
tofore made.  Mr.  Chief  Justice  Bean  re- 
viewed the  drcnmstances  leading  up  to  tbp 
enactment  of  this  statute  and  concluded  that 
the  defendant's  case  was  without  its  pur- 
view. The  language  relied  on  in  that  stat- 
ute, like  the  language  relied  on  by  these  de- 
fendants, waa  broad  enough,  standing  alone^ 
to  conflrm  Uw  title  attacked;  but  the  atatota 
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as  a  whole,  read  fn  the  U^t  of  the  oM  lanr, 
the  mischief,  and  the  rranecly,  manifested  a 
oarcower  legislative  Intent  in  accordance 
with  which  the  act  was  construed. 

[22]  It  l8  elementary  that  a  statute  is  to 
be  Interpreted  In  accordance  with  the  lejiala- 
tlTO  intent.  Duncan  r.  Dryer,  71  Or.  548, 
507.  143  Pac.  644.  We  are  satisfied  that  the 
act  of  1901  was  passed  to  correct  an  error  in 
drafting  the  act  of  1S99;  that  It  relates  to 
purchases  made  by  the  state  on  the  foreclo- 
sure of  school  fund  mortgages;  that  it  au- 
thorizes the  sale  of  lands  so  purchased  and 
Cttiflrms  such  sales  theretofore  made  hy  the 
State  Xjind  Board ;  that  the  act  has  no  ref- 
erence to  the  sale  of  the  state's  grant  lands ; 
and  that  It  was  not  intended  to  confirm 
fraudulent  purchases  of  such  grant  lands. 
The  statute  therefore  presents  no  bar  to  the 
prosecution  of  this  suit. 

[23]  PlalntiCT  prays  for  an  accounting  aa 
ai^lnst  the  defendant  Hyde  of  all  moneys 
received  by  said  defendant  'Yrom  the  use  and 
benefit  of  the  lands"  described  In  plalntUTs 
pleading,  and  particularly  of  the  moneys  re- 
ceived from,  the  sale  of  the  patented  lands. 
PlaintlflF  cannot  have  t)oth  the  lands  and  the 
money  secured  by  Hyde  through  their  at- 
tempted exchange.  As  It  Is  entitled  to  the 
lands  listed  In  Supplements  B  and  O,  It  can 
have  no  accounting  as  to  these  lands.  We 
are  unwilling  to  assume  that  the  federal  gov- 
ernment will  long  maintain  its  present' Incon- 
sistent attitude  with  rrference  to  the  lands 
listed  In  Supplement  A,  and  we  think  that 
the  title  to  these  lands  must  therefore  be 
considered  to  be  In  abeyance.  Until  It  be 
finally  determined  that  these  lands  cannot 
be  restored  to  the  state,  plaintiff  should  not 
recover  their  price  or  value.  There  are  also 
serious  objections  to  an  accounting  In  this 
suit  for  the  price  or  valae  of  the  state  lands 
surrendered  as  base  for  the  patented  lands. 
These  lands  are  only  In  part  described  In  the 
complaint  ^e  relief  demanded  Is  ancillary 
to  the  cancellation  of  the  state  deeds  prayed 
for.  Plaintiff's  right  to  this  character  of  re- 
lief in  this  suit  Is  based  on  the  principle  that 
eqnlly  delights  to  do  complete  Justice.  TBe 
record  does  not  contain  sufficient  data  on 
TChtch  to  give  a  complete  accounting.  Only 
fragmentary  relief  could  be  accorded  In  this 
suit  It  Is  much  better  that  the  accounting 
be  had  In  a  subsequent  suit  after  the  gues- 
tl6ns  of  title  have  been  finally  adjudicated 
and  when  the  rights  of  the  parties  on  this 
branch  'of  the  controversy  can  he  fully  de- 
termined. The  decree  will  be  without  pic^n- 
dlce  to  plalntlfTs  right  to  an  accounting 
against  Hyde  and  snch  other  parties  to  the 
conspiracy  as  plalnttfF  diall  be  advised  to 
proceed  against^ 

It  follows  that  the  lands  listed  In  Supple- 
ments B  and  0  should  be  restored  to  plain- 
tiff; the  deeds  by  which  they  were  conveyed 
to  Hyde  and  his  associates  should  be  canc^- 
ed;  as  to  Qie  lands  listed  In  Snpplonent  A, 


the  complaint  Aoidd  be  dismissed  without 
prejudice.  Plaintiff  will  recover  costs  in  the 
circuit  court  of  the  defendants  Hyde,  Schnei- 
der, F.  A.  Hyde  &  Co.,  and  C.  W.  Clarke 
Company ;  In  this  court  plaintiff  will  recov- 
er costs  of  the  defendants  Hyde  and  C.  W. 
Clarke  Company.  We  are  not  clear  that  the 
defendants  Flora  M.  Sherman,  Harry  8. 
Morris,  and  A.  S.  Baldwin  are  sufficiently 
connected  with  the  conspiracy  to  Justify  ft 
Judgment  for  costs  against  them.  The  de- 
fendants who  have  i>aid  cash  for  selection 
rights  are  co-vlctlms  with  the  state  of  the 
fraud  of  Hyde  and  his  associates.  The  state 
should  not  recover  costs  as  against  them,  nor 
should  they  recover  as  against  the  state. 

We  have  been  at  great  pains  to  list  ao- 
cnrately  the  lands  described  In  the  supple- 
ments to  this  opinion;  but  ttt»  recOTd  Is  very 
voluminous,  and  it  is  possible  that  we  have 
overlooked  scHuethlng  which  would  make  a 
difference.  Counsel  who  have  been  working 
on  this  case  for  four  years  are  more  familiar 
with  It  than  we  can  hope  to  be  after  ^ght 
weeks*  consideration  of  the  record.  Any  er- 
rors which  may  be  pointed  out  in  these  tabu- 
lations will  be  corrected. 

nie  decree  ot  the  lower  court  la  modified. 

SUPFUUENT  A. 

Lands  OlEered  ss  Base  for  Ueu  Sdeetloni  and 

Accepted. 

NWJi  Of  NEU,  SW%of  NE»4  and 

SEl4  Of  Sec  36,      21  S.,  B. 

6  B   240  acres 

Section  36,  T.  21  8.,  B,  T  B.   640 

a76  acres  of  lot  2,  Sec.  36,  T.  22 

S.,  B.  7  B   8.76 

Section  16,  T.  19  S.,  B.  7  B.   640 

Sectiou  16,  T.  19  8.,  B.  8  EL   640 

Section  16,  T.  19  S..  B.  9  a   640 

of  Sec  16^  T.  18  S..  a  7  BL. .  820 
8^  and          o(  Sw:.  16,  T.  IS  8., 

S.  9  B.  .TT,   480 

and  R.^  acres  In        of  See. 

36,  T.  18  S..  B.  9  m...   82B.6B 

Section  36.  T.  18  S.,  B.  7  EL   640 

SWW  of  feW%  of  8e&  86,  T.  20 

S    xl  7  49 
S%'of  SWU  'aiid  NB%  of*  8WH 

of  Sec.  16,  T.  21  S.,  B.  7  B.. 120 

WH  of  Sec.  16.  T.  20  S.,  R.  8  B.  820 

N%  of  Sec.  36,  T.  20  S..  B.  8  B.. .  820 
30.05  acres  in  NB%  of  SH^  of 

Sec  16,  T.  21  S..  B.  8  B.   30.06 

E%and  SWUof  SW%,  NW^  ot 

SWi4  and  NWH  of  Sec.  16;  T. 

12  S.,  B.  9  B.   660 

Section  36,  T.  12  S.,  R.  9  B.   640 

WVt  ot  Sec.  36,  T.  13  S  ,  R.  9  B.  820 

SE4  of  Sec.  86,  T.  13,  S.,  B,  9  B.  160 
SB^  and  S%  of  SW^  of  See.  86. 

T.  14S.,  B,eB.   240 

W^  of  Sec  16,  T.  19  S.,  R.  9  B..  320  ■ 

Section  16,  T.  17  S.,  B.  9  E.   640 

Section  36.  T.  IS  S..  R  9  B,...  640 

Section  36,  T.  17  S.,  R  9  B   640 

N%  of  SEU  antlSWli  of  SE% 

of  Sec.  36,  T.  19  8.,  R.  9  E.. . .  120 
of  8W14  and  SW%  of  SW% 

of  Sec  36,  T.  20  S..  R.  9  B...  120 
8E%  of  NB%  and  SE^4,  SWJ4  of 

NW14  and  SW%  of  Sec  iCt. 

20  S..  B.  9  B.   400 

10^48 
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Land!  OBei:!ed  as  Ban  far  Un  BriiiMiiiH,  M 
Not  Accepted, 

'NWU  of  SWU  and  SE^  of  NW14 

of  Sec.  16,  T.  21  S.,  R.  6  E   80  acres 

Section  86.  T.  22  S.,  B.  6  E.   640 

NW^i  of  NW%  of  Sec.  10^  T.  20 

S.,Tl.  9  B..?.  /.   40 

SE%  of  SE^4  of  Sec.  16s  T.  20  S., 

Lots  1,  2"and"8i  SM-'iorT.  iib's.," 

n.  7  E.   28.80 

NWH  of  Sec.  36,  T.  22  S..  R.  9  E..  160 

8%  of  Sep.  16,  T.  20  S.,  R.  7  E.. . .  320 

NWH  of  Sec.  36,  T.  20  S.,  R.  7  E..  160 

Section  16.  T.  22  S.,  E.  9  E   640 

^ii-of  N^H.  SB14  of  NW14_and 

S..  B.  7  B   160 

SEJ4  of  NE4,  E%  of  SE^  and 

SWJ4  of  SE%  of  Sec  36,  T.  22  S., 

R.  r  E.   180 

Section  16,  T.  22  S.,  B,  7  E.   640 

SE34  of  SW^  and  S<4  of  SE^ 

ofSec.  36,  T.  20  S..  R.^  E.   120 

9.05  acres  in  NE^  of  SEtU  of  Sec. 

16,  T.  21  S..  B.  8  E   9.9B 

NWVk  of  NE^  and  S^^  of  NB^  of 

Sec  36,  T.  20  S.,  R.  9  B   120 

S)i  otSecie,  T.  213^  B.  9  B....  820 

8,688.76 

SUPFLEKENT  C. 

Lands  New  Offered  as  Base  for  lien 

Selections. 

8W\i  of  SW)4  of  See.  36.  T.  21  S.. 

R.  6  E   40  acres 

Lots  1,  2  and  8  in  Sec.  16.  T.  21  S.. 

R  7  B.  120 

SE^  of  SE%  of  Sec.  16.  T.  21  S., 

R.  7  B   40 

Lots  1, 8,  4  and  30.04  acres  of  lot  ^  in 

Sec.  SO,  T.  22  S.,  B.  7  R  7. .  fil.66 

26L66 


STATE  T.  HTDB  et  aL 
(Supreme  Court  of  Oregon.    Jan.  6,  19180 

1.  PvBuo  Lands  ^s>121— Canouxatxoh  of 
Deeds— Nbcebsasx  Pasties. 

Where  deeds  to  the  United  Statea  for  school 
lands  within  a  forest  reserration  filed  as  the 
basis  of  lieu  land  selections  were  never  accepted 
by  the  General  Land  Office  and  the  selections 
based  00  their  surrender  were  not  approved,  a 
suit  to  cancel  the  deeds  from  the  state  for 
fraud  could  be  determined  without  the  presence 
of  the  United  States  as  a  party. 

2.  PuBuo  Lands  ^»121-<)AN<su*ATZ0if  or 
Deeds— E  vzDENCE. 

In  a  suit  to  cancel  deeds  to  school  lands,  ev- 
idence held  to  show  that  the  applications  to 
purchase  such  lands  were  fraudulent  la  that 
the  applicants  were  mere  dummies. 
8.  Public  Lands  «a>121— Cancellation  or 
Deeds— Betuen  or  Conbidebation. 

Deeds  to  school  lands  within  a  forest  re- 
serve based  on  fraudulent  applicationB  were 
made  to  C,  who  deeded  the  land  to  the  United 
States  as  the  basis  of  lieu  land  selectloDs  and 
executed  to  W.  Company  a  ^wer  of  attorney 
under  whicb  it  selected  lien  lands  in  C's  name 
which  were  conveyed  to  it  in  C's  name.  The 
deeds  to  the  Cnited  States  were  never  accepted 
and  the  selections  were  never  approved,  field, 
that  the  W.  Company  had  no  interest  In  tbe 
school  lands  and  no  relation  to  a  suit  to  cancel 
the  state'a  deeds  thereto  entitling  it  to  the  con- 
sideration paid  to  the  state  for  the  land. 


Id  Bm&Avpaal  firan  dzcnlt  Oonutf  Ubd 
Oowtr;  ^raUuB  Oiaiwy,  InOge. 

Suit  by  tbe  State  mialnst  F.  A.  Hyde,C.  W. 
Clarke  Gompuy,  Western  Lumber  OomiMUiy, 
and  others.  From  a  decree  for  plaintiff,  the 
defendaota  named  appeal;  and,  from  a  part 
of  BDdi  decree,  Uie  State  appeals.  Modified. 

This  is  a  suit  brought  to  cancel  deeds  ex- 
ecuted by  tbe  state  of  Oregon  to  920  acres 
of  state  lands  in  Linn  county.  By  stipula- 
tion of  tbe  parties  320  acres  were  eliminated 
from  tbe  suit.  As  to  the  remainder  of  the 
property  the  i^ues  are  substantially  the  same 
as  in  the  suit  brought  In  Crook  county,  which 
we  have  Just  decided.  169  Pac.  757.  The  de- 
fendants Hyde,  F.  A.  Hyde  &  Co.,  and  Western 
Lumber  Company  demurred  to  the  amended 
complaint  on  the  ground,  in  part,  that  there 
was  a  defect  of  parties  In  that  the  United 
States  was  not  Joined  as  a  defendant  T^ese 
demurrers  were  overruled.  The  defendants 
Hyde,  Western  Lumber  Company,  and  C.  W. 
Clarke  Company  thereupon  answered.  These 
answers  are  to  tbe  same  purport  as  those 
filed  by  the  same  defendants  in  the  Crook 
county  suits.  The  defendants  A.  3.  Baldwin, 
Bmma  C.  Baldwin,  Phllomen  Clarke,  and  F. 
A.  Hyde  &  Co.  disclaimed.  Tbe  decree  ad- 
judged that  plnintlfl  is  the  owner  of  the  prop- 
erty In  dispute,  but  charged  plaintiff  with 
the  payment  of  $750  to  tbe  defendant  West- 
em  Lumber  Company;  this  being  tbe  sum 
the  state  had  receiv^  for  tbe  600  acres  in- 
volved. Plaintiff  appeals  from  so  much  of 
tbe  decree  as  charges  it  with  tbe  payment  of 
this  sum  of  money,  and  the  defendants  Hyde, 
Western  lAunber  Company,  and  C  W.  Clarke 
Company  appeal  from  tlie  zmainder  of  the 
decree. 

Geo^  K.  Beowxii  Att^.  Gen.,  and  J.  0. 
Bailey,  AMt  Atty.  Qm^  for  t9ie  Stata  A. 
O.  Shaw,  at  Fovtland,  for  rMpmadents. 

McCAHANT,  J.  (after  stating  tbe  facts  as 

above).  [1]  Tbe  evidence  shows  that  tbe 
deeds  were  never  accepted  by  the  General 
Lend  Office,  nor  were  tbe  selections  based  on 
their  surrender  approved.  We  are  therefore 
In  a  position  to  determine  this  controversy 
without  the  presence  of  tbe  United  States  as 
a  party. 

[2]  The  applicants  for  tbe  lands  Involved  in 
this  suit  were  Edward  M.  Wright  and  h..  yt. 
Powers.  Mr.  Powers  was  called  as  a  wit- 
ness. He  testified  that  one  of  the  agents  of 
tbe  defendant  Hyde  called  at  his  home  at 
Pioneer,  Or.,  Interviewed  Mr.  and  Mrs. 
Powers,  and,  In  Mr,  Powers*  words,  asked: 

"If  we  had  ever  used  our  school  right,  and  I 
told  him  we  had  not,  and  he  said  he  was  buyins 
the  rights  of  differ^t  ones  to  school  lan^  and 
he  asked  us  if  we  would  sell  ours,  and  I  told 
him  I  would  sell  mine  or  give  it  to  Mm,  as  far 
as  that  was  concerned.  I  never  figured  on  us- 
ing iL  And  so  we  signed  those  papers,  and  he 
gave  OS  a  dollar  apiece,  my  wife  a  dollar  and  ma 
a  dollar." 
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He  Airtber  teaOfled: 

"Q.  Where  were  these  papers  rigned?  A. 
They  were  signed  at  my  house  at  Pioneer.  Q. 
Were  those  papers  made  out  when  you  signed 
them?  A.  Well,  sir,  that  question  has  been 
asked  me  by  different  ones,  and  I  will  tell  you, 
I  will  not  BWear  to  the  fact,  but  it  don't  seem 
to  me  like  there  was  any  writing  on  those  pa- 
p«r&  *  *  *  I  never  read  the  papers.  Never 
read  anything  on  them.  I  don't  remember  if 
there  was  anything  on  them.  Q.  On  how  many 
different  occBsions  did  you  aign  these  papers? 
A.  Why,  it  was  all  the  same  day,  the  same 
morning  or  evening.  It  was  in  the  morning  that 
I  aignea  the  papera.  Q.  When  did  you  get  thin 
doDar  for  afgiuBg  thme  papers?  A  Just  as 
soon  as  Z  signed  the  papers.  Q.  Did  you  pay 
any  money  on  the  purchase  price  of  this  land? 
A.  I  did  noL  Q.  iMd  your  wife?  A  No,  nr; 
I  don't  think  she  did.  I  know  abt  did  not.  Q. 
Did  you  know  where  the  land  was  located? 
A.  I  do  not.  Q.  Do  you  know  the  value  of  the 
land?  A.  I  do  not.  Q.  Do  yon  know  anything 
about  the  land?  A.  I  do  not.  Q.  Yoa  never 
saw  it?  A  No,  sir.  Q.  What  did  you  do  with 
the  papers  after  you  signed  them?  A.  Z  didn't 
do  anything  with  the  papers.  I  didn't  have 
them  in  my  posaeaaion."^ 

It  appears  tbat  Edward  H.  Wrlgbt  was 
one  of  a  number  of  applicants  whom  tlie  de- 
fendant Schn^der  brougbt  into  ttie  office  of  a 
notary  pabllc  for  the  purpose  of  "selling  their 
rights  to  purchase  state  lands."  The  notary 
testifles  that  Schneider  gave  th«n  money  for 
signing  such  papers  as  be  produced.  Schnei- 
der testifies  that  bis  applicants  were  dum- 
mies. The  application  of  Wright  under  date 
of  August  17,  1888,  was  followed  1^  an  a»- 
slgnment  of  the  certificate  of  purchase  ex- 
ecuted under  date  of  August  24,  1898.  Hyde 
subsequently  wrote  the  name  of  G.  W.  Clarke 
in  a  blank  qpace  left  in  this  assignment  for 
the  name  of  the  grantee. 

It  snIBcIently  appears  tbat  both  the  ap- 
plications with  whidi  we  are  concerned  In 
this  case  were  fraudulent. 

[I]  The  lower  court  conditioned  the  relief 
of  the  state  on  the  payment  to  Western  Lum- 
ber Company  of  $1.2B  an  acre  for  the  600 
acres  involved  in  this  suit  Western  Lumber 
Company  makes  no  claim  to  these  600  acres 
of  base  landa  It  claims  that  they  were  sur^ 
rendered  to  the  United  States  and  that  It  Is 
entitled  to  a  correqwnding  acreage  of  selected 
lands.  The  state  deeds  to  these  lands  ran  to 
O.  W.  Oarke;  Clarke  deeded  to  the  United 
States  and  tiKcnted  a  power  of  attorney  un- 
der which  the  Western  Lumber  Company 
daims  that  other  lands  were  selected  in 
CSarke's  name  and  xxmTeyed  in  Clairke's 
name  to  It  Tbe  deeds  to  the  United  States 
were  never  aooqrtBd  and  the  selections  were 
never  approTed.  On  this  state  of  tacts  we 
cannot  see  that  Western  Lumber  Company 
has  aay  Interest  in  the  base  lands  or  any  re- 
lation to  this  suit  which  mtltles  it  to  the 
moneys  directed  to  be  paid  to  it  the  decree 
of  the  circuit  court. 

TbB  other  questions  Involved  in  this  case 
are  determined  by  the  Qplnlon  handed  down 
this  day  in  the  Crook  county  suit.  I'lalntUTs 
judgment  for  costs  in  both  courts  will  run 


<Hily  against  the  defendants  Hyde  and  C.  W. 
Clarke  Company.  No  judgment  for  costs 
will  be  given  against  tbe  state. 

The  decree  ot  die  lower  court  is  modified 
In  tbe  respects  abore  -pointed  ont. 


STATE)  T.  HTDB  et  al 
(Supreme  Court  of  Oregon.    Jan.  8,  1918.) 

1.  PuBUO  Lands  ^»121— Canceixatiok  or 
State  Duedb— Unitsd  States  as  Pabtt  Db- 

FENDAWT. 

Where  tbe  General  Land  Office  has  accepted 
deeds  running  to  tite  United  States  for  the 
east  half  of  a  section  involved  In  suit  by  the 
state  of  Oregon  to  set  aside  and  cancel  state 
deeds  and  baa  approved  selection  of  lieu  lands 
baaed  on  tbe  rdlnqutshment  of  tbe  landa  de> 
scribed,  the  United  States  ia  an  indiapensable 
party  defendant  to  so  much  of  the  eonteoversy 
as  ruates  to  sneh  lands. 

2.  PTTBUO  IiAHDS  «S3»U1— CAnOBLLATIOlt  flV 

Deed— PuBCHAM  or  Lanos  fob  Benbiit  or 

ARDTHKB— SUFVXCZEKCT  OF  EvinifCE. 

In  the  state's  suit  to  set  aside  and  caned 
deeds,  evidence  heitd  to  show  tbat  appUaitions 
to  purchase  certain  lands  Involved  were  not 
maolB  for  the  benefit  of  the  apidicants,  but  were 
for  Uie  lienefit  of  another. 
8.  Gbimhtal  Law  «=»424  (1)  —  Dkclaxation 
or  ConsFiBATOK  —  ADiassiBiunr  Aqainst 

COConSPIBATOBS. 

The  declaration  of  a  conspirator  made  long 
subsequent  to  the  acta  imrsuant  to  the  con- 
spiracy is  inadmissible  in  evidence  against  the 
declarant's  coconspirators. 

4.  Frauo  «s908(1)— CoKncTCKAi.  Paoor. 

Proof  of  fraud  must  not  rest  on  conjecture. 

5.  Ptnsijc  LAnna  «s»131— Outoeulation  or 
Dbedb— Patmbrt  to  Innoobitt  Fubchaseu. 

In  the  state's  suit  to  set  aside  and  cancel 
state  deeds  to  landa  on  tiie  ground  tbat  tbe 
appUcations  to  purchase  were  mndnlently  made 
for  the  benefit  of  othwB  than  applicants,  tbe 
trial  court  improperly  made  the  state's  relief 
conditional  on  tbe  payment  to  innocent  defend- 
ants of  fl.25  an  acre  for  the  land  recovered. 

In  Banc.  Appeal  from  Circuit  Court,  Hooa 
River  County;  W.  L.  Bradahaw,  Judge. 

Suit  by  the  State  of  Ore^n  against  F.  A. 
Hyde,  Charles  C.  Jameson,  tbe  California 
Door  Company,  a  corporation,  the  Western 
Lumber  Company,  a  corporation,  and  the 
Palo  Alto  Land  &  livestock  Company,  a 
corporation,  and  others.  From  so  much  of 
the  decree  as  conditioned  Its  relief  on  the 
payment  of  sums  of  money,  the  State  ap- 
peals; and,  from  the  remainder,  the  named 
defendants  appeal.  Decree  reversed,  decree 
entered,  and  suit  dismissed  in  part  with 
prejudice  and  in  part  without  prejudice. 

This  la  a  suit  brougbt  by  the  state  of 
Oregon  to  set  aside  and  cancel  state  deeds 
to  1,400  acres  of  land  in  Hood  fiiver  ooun- 
ty.  Tbe  property  Involved  was  formerly  a 
part  of  the  state  sdiool  lands.  FlalntlfCs 
allegations  are  substantially  Identical  with 
those  in  the  Crook  county  suit  just  decided. 
The  record  ftlls  to  abow  that  the  ctHnplalnt 
on  which  the  case  was  tried  was  attacked 
by  demurrer.  The  defendants  Hyde  and 
Western  Lumber  Company  answer  aubstan* 
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tially  aa  to  the  Crook  county  aulL  The  an- 
swers of  the  defendants  Jameson,  the  Cali- 
fornia Door  Company,  and  Palo  Alto  Land 
&  Livestock  Company  admit  many  of  tlie 
material  allegations  of  the  second  amended 
complaint.  All  of  the  answers  deny  that  the 
applications  were  fraudulent  and  allege  af- 
Ormatlvely  that  the  United  States  is  an 
indispensable  party  defendant.  The  mate- 
rial affirmative  allegations  of  the  answers 
are  denied  by  the  replies.  The  decree  of  the 
circuit  court  was  for-  plaintiff,  but  It  con- 
ditioned plaintUPs  rdlef  on  the  payment  to 
the  defendant  Jameson  of  $100,  to  the  Cali- 
fornia Door  Company  fSSOO,  to  Western  Lum- 
ber Company  $300.  and  to  Palo  Alto  Land 
ft  Livestock  Company  $600.  The  state  ap- 
peals from  so  much  of  the  decree  as  condi- 
tions its  relief  on  the  payment  of  these  sums 
of  money,  and  the  defendants  F.  A.  Hyde, 
Charles  C.  Jameson,  the  California  Door 
Company,  Western  Lumber  Company,  and 
Palo  Alto  Land  ft  Llvestodt  Company  ap- 
peal from  the  remainder  of  the  decree. 

flea  H.  Brown,  Atty.  Oen.,  and  j.  O.  Ball- 
«7.  Ant  Att7.  Gen„  fo^  the  State.  A.  C. 
Shaw,  of  Portland,  for  defendants  appel- 
lants. 

McCAMANT,  J.  (after  stating  the  facts 
as  above).  [1]  It  appears  that  the  General 
Land  Office  has  accepted  deeds  running  to 
the  United  States  for  the  east  half  of  sec- 
tion 36,  township  1  south,  range  8  east  of  the 
Willamette  Meridian,  and  has  approved  se- 
lections of  lieu  land  based  on  the  relinquish- 
ment of  the  lands  above  described.  The 
United  States  is  an  indispensable  party  de- 
fendant to  80  much  of  the  controversy  as 
r^tes  to  this  land,  and  as  to  this  land  the 
decree  will  therefore  be  that  the  suit  he  dia- 
mi&sed  without  prejudice. 

[2]  Applications  to  purchase  the  remaining 
I.OSO  acres  Involved  were  made  In  the  names 
of  B.  T.  Judson,  S.  B.  Brady,  W.  S.  Ford,  and 
a  H.  Ford.  Mr.  Hudson  died  In  1904;  bis 
widow  and  two  daughters  testify  that  one 
of  the  agents  of  the  defendant  Hyde  called 
at  their  home  and  offered  them  a  dollar 
apiece  to  sign  away  their  rls^ta  to  punSiasd 
fltate  lands.  Tout  sets  of  appUcations  and 
assignments  were  secured  in  lhat  one  home. 
The  parties  stipulated  that  S.  B.  Brady 
should  be  deemed  to  haTo  testified  that  he 
fllgned  his  appllcatkm  and  an  assignment  of 
his  ri{^ts  thereunder  at  titie  Instance  of  a 
stranger  for  a  consideration  of  <me  dollar. 
The  application  was  made  fOr  the  benefit  of 
some  one  else,  he  paid  no  part  of  the  pur- 
chase price  to  the  state,  signed  no  notes,  and 
never  appeared  before  a  notary  for  any  pur- 
pose. The  agent  of  the  defendants  Hyde 
and  Schneider  who  secured  these  applica- 
tions corroborated  the  above  testimony.  It 
clearly  i«)pears  that  these  applications  were 
not  made  fwr  the  braefit  of  the  applicants, 


but  that  they  were  secured  for  tihe  hneflt  of 

Hyde. 

The  testimony  of  C.  H.  Ford  as  to  the  dr- 
cumstauces  under  which  he  made  his  appli- 
cation Is  meager ;  but  he  does  testify  that  he 
received  $6  for  signing  the  application  ana 
the  assagnmeut  of  his  rights  thereunder, 
and  that  both  papers  were  signed  at  the  same 
time.  His  application  Is  dated  August  11, 
1898,  and  bis  assignment  to  A.  S.  Baldwin, 
August  15th  of  the  same  year.  A  large 
E^are  of  the  lands  acquired  by  Hyde  and 
his  associates  were  carried  In  the  name  of 
Baldwin.  Tak^  to  connection  with  plain- 
tiff's d^r  proof  of  the  conspiracy,  we  think 
the  testimony  as  to  the  C.  H.  Ford  applica- 
tion Is  sufficient 

[3]  W.  S.  Ford  was  not  called  as  a  wit- 
ness, nor  does  any  other  witness  testiCy  as 
to  the  circumstances  under  whldi  he  applied 
to  purchase  state  lands.  His  application 
was  made  August  11,  1898,  and  four  days 
later  he  assigned  his  rights  thereunder  to  A. 
8.  Baldwin.  He  Is  described  in  both  papers 
as  T.  F.  Ford,  but  the  Irregularity  evld«itiy 
passed  the  clerk  of  the  State  Land  Board 
unnoticed.  The  affidavit  accompanying  the 
application  is  sworn  to  before  Clarence  H. 
Jones.  It  is  shown  that  Jones  secured  sev- 
eral other  applications,  paying  the  applicants 
$5  apiece  for  their  signatures.  The  assign- 
ment was  witnessed  by  Jones  and  by  a  well- 
known  citizen  of  Portland  who  was  not 
called  as  a  witness.  Plaintiff  offered  to  evi- 
dence what  purported  to  be  a  written  state- 
ment signed  by  W.  S.  Ford  to  Ktog  county. 
Wash.,  to  191L  This  tostmment  is  spoken 
of  to  the  briefs  as  an  affidavit,  but  there  is 
nothing  to  show  that  the  party  before  whom 
It  purports  to  be  sworn  had  authority  to  ad- 
minister an  oath.  The  instrument  is  not  at- 
tested by  an  official  seal.  The  signature  of 
W.  S.  Ford  was  not  proved.  Tbe  statement 
was  received  over  the  obJecU(»is  of  the  de- 
fendants. The  theory  tit  ^alntlff  seems  to 
be  that  W.  S.  Ford  was  a  cocompirator  with 
Hyde  and  that  his  dedarati(Hks  were  flor  that 
reason  admissible  against  Hyde  and  the  oth- 
er defendants  who  participated  to  the  con- 
spiracy. Tbe  declamtlfni  pnijiorts  to  be 
made  to  1811,  which  Is  long  subsequent  to 
the  acts  done  pursuant  to  the  conspiracy. 
The  statment  Is  for  this  reason  toadmlssi- 
ble.  Osmnn  r.  Wtoten.  SO  Or.  177,  186, 187, 
46  Pac  780;  State  r.  Once,  80  Or.  4S7.  46i!» 
«B,  48  FaiL  867;  State  t.  Magone^  82  Or. 
306,  200,  51  Pac;  462;  State  t.  Htokle^  38 
Or.  92,  97,  86,  64  Pae.  166;  SUte  t.  Aiken, 
41  Or.  294,  298,  60  Pae  688.  It  is  Inadmls- 
stble  for  the  additional  reasons  that  Ford's 
signature  was  not  identlfled  and  that  be  was 
not  proved  to  be  a  party  to  the  conspiracy. 
We  cannot  consider  this  writtog. 

[41  The  circumstances  surroundtog  the  W. 
S.  Ford  application  are  suspicions,  but  we 
cannot  hold  that  plaintiff  has  proved  the 
fraud  alleged.  Proof  of  fraud  must  not  rest 
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OD  oonjectore.  10  B.  C  L.  828.  In  Troll  t. 
Spencer,  238  Mo.  81,  10i»-103,  141  8.  W.  855, 
861,  Aim.  Gas.  1913A,  276,  283,  it  la  said: 

"Fraud  is  never  presumed  except  there  be 
(acta  abown  from  which  it  can  be  inferred.  It 
does  not  rest  on  mere  suspicion.  The  precept  Is 
that  «!•  ia  not  permitted  to  girs  wslght  to 
moke,  and  ms^cun  is  but  smoke." 

In  Sbebl«7  t.  Qnatman,  66  Or.  441.  448, 
184  Pac.  68,  71,  Mr.  Chief  Justice  McBrlde 

says: 

"Courts  will  not  presume  fraud,  and  wlU  not 
find  fraud,  except  upon  clear  and  satiafactorr 

testimony." 

Otber  Oregm  decUUHia  are  to  the  same  ef- 
fect. Coffey  T.  Scott.  66  Or.  466.  468.  136 
Pac.  88;  Waymlre  t.  Shlpl^,  62  Or.  461, 
470,  97  Pac.  807;  Scott  t.  White,  50  Or.  lU, 
114,  91  Pac.  487.  Plaintiff  nraat  therefore 
tell  as  to  the  property  eorated  1^  this  ap- 
plication. 

[S]  For  the  reasons  stated  in  the  ojtfnlon 
In  the  Ldnn  County  Case,  the  circuit  court 
erred  In  making  plaiAtUTs  relief  conditional 
on  the  payment  to  the  Innocent  defendants 
of  $1.26  an  acre  for  the  land  recovered.  The 
other  questions  presented  by  this  record  are 
determined  by  the  opinion  handed  down  this 
day  in  the  Crook  County  Case. 

The  state's  Judgment  for  costs  will  run 
only  against  the  defendant  Hyde  in  both 
courts. 

It  follows  that  the  decree  of  the  lower 
court  is  reversed-  A  decree  will  be  entered 
here  adjudging  that  plaintiff  Is  the  owner 
of  the  south  half  of  the  southeast  quarter, 
the  northwest  quarter  of  the  southeast  quar- 
ter, and  the  southwest  quarter  of  seMon  86, 
township  1  south,  range  10  east;  the  north- 
west quarter  of  section  36,  township  1  south, 
range  8  east;  and  the  west  half  of  section 
36,  township  2  south,  range  10  east  of  the 
Willamette  Merldlaa  The  state  deeds  to 
these  properties  are  canceled. 

The  suit  is  dismissed  with  prejudice  as  to 
the  east  half  of  section  3^  township  2  south, 
range  10  east,  and  Is  dismissed  without 
prejudice  as  to  the  efist  halt  of  section  36, 
township  1  Bonth,  range  8  east  of  the  Wil- 
lamette Uertdlan. 


8TATB  T.  HTDB  et  aL 
(Supreme  Court  of  Oregon.   Jan.  8,  1918.) 

1.  PtTBUo  liAiTDS  «9»121— OuronUkTXON  or 
Dekdb— Pasties, 

Where  deeds  to  school  lands  within  a  for- 
est reaervatioD  were  made,  executed,  and  dc- 
livered  to  the  United  States  br  the  state's  gran- 
tee as  a  basis  of  Ueu  land  solectioDs,  and  were 
accepted  by  the  General  Land  Office  and  se- 
lections based  on  the  relinquishment  of  the 
lands  were  approved,  a  suit  to  cancel  the  state's 
deeds  to  the  lands  could  not  be  maintained  in 
the  abaence  of  the  United  States  as  a  party. 

2,  PuBUO  Lands  4s»121— Oancbixation  of 
Dkeds—Qbouitds. 

Where  an  application  to  purchase  school 
lands  was  not  made  tor  the  benefit  of  the  ap- 
plicant  and  the  accompanying  affidavit  was  j 


false  and  within  a  week  afta  the  aniUoation 
was  made  the  rights  of  the  applicant  were  aa- 
si^ed  to  one  whose  agents  procured  the  ap- 
plication to  bo  made  and  to  whom  the  deed  was 
executed  by  the  state,  the  deed  will  be  can- 
celed. 

In  Bane.  Appeal  firom  Clrcnlt  Court,  Lam 
County;  G.  F.  Sfcipworth,  Judge. 

Suit  by  the  State  «galnst  F.  A  Hyde,  the 
Anacmda  Copper  Mining  Company,  and  oth- 
ers. Vrom  a  decree  In  favor  of  the  State, 
the  defendants  ttamed*appeal.  Modified. 

This  is  a  suit  brought  by  the  state  of  Ore- 
goo  to  cancel  deeds  executed  by  it  to  1,440 
acres  of  land  in  Lane  county  which  were 
formerly  a  part  of  the  grant  made  to  the 
state  for  school  purposes.  The  complaint  on 
which  the  case  was  tried  Is  substantially 
identical  with  that  filed  In  a  similar  cause 
In  the  circuit  court  for  Crook  county,  which 
we  havQ  Just  decided.  The  record  fails  to 
show  any  demurrer  to  the  complaint.  The 
defencUinta  Hyde  and  Anaconda  Copper  Min- 
ing Company  answered.  Their  answers  were 
to  the  same  purport  as  their  answers  In  the 
Crook  county  suit.  Tbey  affirmatively  al- 
leged that  the  United  States  was  an  indis- 
pensable party  defendant.  Plaintiff  took 
issue  with  the  stBrmatlve  allegations  in  these 
answers.  Tbe  defendants  H.  0.  Morris  Com- 
pany, Mary  P.  Morris,  H.  C.  Burdlck,  and 
Carrie  M.  BurdltA  disclaimed.  The  decree 
adjudged  the  property  in  dispute  to  the  state.^ 
and  the  defendants  Hyde  and  Anaconda 
Copper  Mining  Gompany  appeaL 

A.  0.  Shaw,  of  Portland,  and  >.  S.  Her> 
shey,  of  Miasoula,  Mont.,  for  ^q;>tilants. 
Geo.  U.  BroWB.  Att7>  0«n.,  and  J.  O.  Bailey» 
Asst  At^.  Oen.,  for  the  Stata 

McOAMANT,  J.  (after  stating  the  fkcts  w 
above).  [1]  The  erldmoe  shows  tiiat  deeds 
to  1.280  acres  of  tbe  laxvH  In  dispute  In  this 
case  were  made,  executed,  and  delivered  to 
tte  Halted  States.  The  deeda  ran  In  each 
case  from  the  state's  grantee.  These  deeds 
were  accepted  by  Uie  General  Land  Office, 
and  selections  based  on  the  relinquishment  of 
these  lands  were  ai^roved.  So  much  of  the 
controversy  as  relates  fi>  these  lands  cannot 
be  litigated  in  the  absence  of  the  United 
States  as  a  party.  The  reasons  on  whidi 
this  conclusion  la  based  are  elaborated  in  the 
opinion  In  the  Crook  County  Case  handed 
down  this  day.   160  Pac.  757. 

[t]  The  General  Land  Office  has  never  ac- 
c^ted  deeds  to  the  north  half  of  the  norO^^ 
west  quarter,  southwest  quarter  of  the  nortlt-' 
west  quarter,  and  lot  3,  all  In  section  1^ 
township  24  south,  range  4  east  of  the  Wil- 
lamette Meridian.  This  property  is  covered 
by  the  application  of  George  Wright.  The 
evidence  shows  that  this  amplication  was  se- 
cured by  one  of  the  agents  of  Hyde  and 
Sdmelder  who  testified  as  a  witness  in  the 
criminal  trial  of  Hyde  and  whose  testimony 
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bas  been  received  In  this  cauM  by  stipula- 
tion. It  satiaCactorily  appears  that  tiie  ap- 
pllcati<»i  to  purchase  was  not  made  for  the 
beneSt  of  the  applicant,  that  the  accompany- 
ing affidavit  was  false,  and  that  within  a 
week  after  the  application  was  made  the 
rights  of  the  applicant  were  aNdgned  to 
Hyde. 

For  the  reasons  stated  In  the  opinion  m 
the  Crook  County  Case,  the  land  so  applied 
for  should  be  restore*  to  the  state  and  the 
deed  executed  In  favor  of  Hyde  should  be 
canceled.  As  to  the  'remainder  of  the  land 
Involved  in  this  suit,  the  complaint  should 
be  dismissed  without  prejudice.  Plaintiff 
will  have  Judgment  for  costs  In  both  courts 
against  the  defendant  Hyde.  rTbe  other  de- 
fendants will  not  recover  costs. 

HABRIS.  J.,  took  no  part  in  the  considera- 
tion of  this  case. 


STATB  V.  HYDB  et  al 
(Supreme  Court  of  Oregon.   Jan.  B,  1918.) 

1.  Public  LAnns  «=»121— OANCKUAnon  or 
DSEDS— Fabties. 

Where  school  lands  had  been  conveyed  by 
deads  regular  in  form  to  the  United  States  ana 
accepted  by  the  General  Land  Office  and  se- 
lections of  lieu  lands  baaed  on  such  relingaisb- 
ments  bad  been  approved,  title  had  vested  in 
the  United  States,  and  the  state  could  not  sue 
to  cancel  its  deeds  in  the  absence  of  the  United 
States  as  a  party;  but  it  was  not  a  neces- 
sary party  where  deeds  had  never  been  ac- 
cepted by  any  one  authorized  to  speak  Cor  the 
United  States  and  the  selection  of  lien  lands 
had  not  been  approved. 

2.  Public  Lands  «sil21— <3AnOBij:.A'UON  op 

DSEDS— BV IDBHCE. 
In  a  suit  to  cancel  deeds  to  school  lands, 
.  Evidence  held  to  show  that  an  application  to 
purchaae  made  in  the  name  of  a  person  who 
could  not  be  located  and  punrarting  to  be 
sworn  to  before  a  notary  public  who  had  se- 
cured other  applications  for  the  grantee  was 
fraudulent. 

&  PUKUO  liARDS  «sgBl21— OAKdU-mON  OV 

DSIDS— EvrDENCS. 

That  applications  to  purchase  school  lands 
were  sworn  to  before  a  notary  public  wbo  had 
procured  other  applications  for  a  par^  to  a 
conspiracy  to  obtain  such  lands  on  fraudu- 
lent applications,  and  that  tbe  richts  of  the 
applicants  were  assigned  four  days  later,  did 
not  meet  the  requirements  as  to  the  character 
of  proof  to  snstein  a  charge  of  fraud,  though 
they  were  suapidoua  drcumstances. 

m  Banc.  Appeal  from  drcnit  Ooort, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

Snlt  by  tbe  State  against  F.  A.  Hyde  and 
others.  Fr<sn  a  decree  dismissing  tbe  suit, 
'tbe  State  V)peale.  Affirmed  In  part,  and  re- 
versed in  part 

This  Is  a  suit  brought  to  cancel  state  deeds 
to  8,240  acres  of  land  situate  in  the  Cascade 
National  Forest  Reserve  and  In  Clackamas 
county.  The  complaint  on  which  tbe  case 
was  tried  is  substantially  identical  with  that 
filed  In  Crook  county  In  a  similar  cause  this 
day  decided.  169  Fac.  757.  It  does  not  ap- 


pear Hukt  i^alntlflfs  pleading  was  attadied 
by  demurrer,  but  the  defendants  Hyde  and 
Western  Lumber  Company  filed  answers  to 
the  same  puiport  as  ttiose  filed  In  Crook 
county.  These  answers  denied  plalntUf^ 
allegations  of  fraud  in  securing  applica- 
tions to  purctiase  the  state  lands  and  alli- 
ed affirmatively  that  the  United  States  was 
an  Indispensable  party  defendant.  The  re- 
plies traversed  the  afBrmative  allegations 
of  the  answers.  Tbe  circuit  court  found  for 
the  defendants  on  the  ground  that  plaintlft 
was  chaigeable  with  laches  and  that  the 
fraudulent  applications  had  been  confirmed 
by  the  act  of  the  Oregon  Legislature  approv- 
ed Febmary  27,  1901  (Laws  1901.  p.  304). 
The  ooort  also  found  that  as  to  a  part  of 
the  land  iBTOlved  In  ttie  anit  the  United 
States  was  an  tndlipensable  party  defendant. 
For  these  reasons  tbe  decree  was  one  of  dla- 
mlasaL 

Geo.  H,  Brown,  Atty.  Gen.,  and  3.  O. 
Bailey,  Asst.  Atty.  Gen.,  for  tbe  State.  A. 
G.  Shaw,  of  Portland,  and  W.  M.  Bickford 
and  E.  E.  Hershey,  both  of  Missoula,  MonL, 
for  respondoits. 

McCAMANT,  J.  (after  stating  tbe  facts 
as  above).  [1]  As  to  1,120  acres  of  the  land 
Involved  in  this  suit,  listed  as  Supplement 
A  to  this  opinion,  the  evidence  shows  that 
the  property  has  been  conveyed  by  deeds 
regular  In  form  to  the  United  States;  that 
the  deeds  have  been  accepted  by  the  General 
Land  Office  and  selections  of  lieu  land  based 
on  these  relinquishments  have  been  approv- 
ed. We  are  of  tbe  opinion  that  title  to  these 
lands  has  vested  in  the  United  States,  and 
that  plalntlfTs  claims  thereto  cannot  be  lit- 
igated in  a  suit  to  whldi  the  United  States 
is  not  a  party. 

As  to  2,080  acres  of  the  land  involved, 
listed  In  Supplement  B  to  this  opinion,  the 
evidence  falls  ,to  show  that  deeds  to  the 
United  States  for  these  lands  have  ever  been 
accepted  by  any  one  authorized  to  speak  for 
the  grantee,  or  that  selections  of  lieu  land 
based  on  these  relinquishments  have  been 
approved  by  the  General  Land  Office.  The 
evidence  fails  to  show  that  the  40-acre  tract 
listed  as  Supplement  C  to  this  opinion  has 
ever  been  olfered  to  the  United  States.  For 
the  reasons  stated  in  our  opinion  in  tbe 
Crook  County  Case  we  are  free  to  determine 
the  rights  of  the  parties  to  the  lands  tab- 
ulated in  Sapplements  B  and  C. 

These  properties  are  covered  by  the  ap- 
plications of  J.  P.  Smith,  C.  Northeutt,  W. 
D.  CHne,  Harvle  Meacham,  M.  O.  Baker, 
Charles  Johnson,  E.  E.  Morgan,  and  W.  C. 
Bice.  The  circumstances  under  which  Smith 
signed  his  application  are  proved  by  two  wit- 
nesses. The  parties  have  stipulated  with 
reference  to  the  testimony  of  C.  Northeutt, 
Cllne  and  Miss  Meacham,  now  Mrs.  Murton. 
testified  In  this  cause.   The  evidence  satia- 
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Bei  Ofl  ttuit  these  applications  were  all  made 
wlthont  Intent  to  pnrduise  state  lands  for 
the  benefit  of  the  applicants;  they  were  se> 
cnied  In  erery  case  by  tbe  pnuntae  ot  a  small 
anm  <a  money  vhidk  was  not  In  every  case 
paid;  if  tbe  affidavits  called  for  by  the  stat- 
ute were  made  at  all,  th^  were  false. 

[S]  The  H.  O.  Baker  appUcatloD  purports 
to  be  sworn  to  before  Clarence  H.  Jones,  a 
notary  public  doing  business  in  Fttrtland. 
The  Tenne  Is  omitted.  Baker's  name  does 
not  appear  In  the  directories  <tf  the  dty  of 
Portfatn^  for  1888  or  1899.  It  satlstftetort- 
ly  appears  that  other  applications  were  made 
in  the  names  of  fletlttous  persons  or  that 
the  names  of  real  penKSis  wore  Itofed  there- 
to.  Mr.  X  O.  Bail^.  Assistant  to  tbe  Attor- 
ns GeDoral*  testifies  to  tiie  most  dlUsent 
search  to  locate  these  sereoral  applicants, 
and  Baker  was  one  of  those  whom  he  ooold 
not  find.  It  appears  that  Clarenoe  H.  Jones, 
b^ore  wbMn  the  Baker  application  pnrporta 
to  be  sworn,  secored  several  appllcatJona 
for  the  «fl»  ot  Hyde.  If  SohneWar  bad  pre- 
amted  to  Jtmea  applications  signed  in  flotl- 
tions  naswa,  the  testUnony  Jiiatiflea  the  as- 
sonvtioD  that  Jkmca  would  have  accommo* 
dated  Schn^der  by  aObins  his  Jurat  The 
abeeoce  of  the  v«ine  wggesta  an  attempt  to 
mystify  any  Investigator  of  the  traiuactlon. 
The  asslguMnt  ot  the  Baker  ai^Hcation  to 
A.  S.  Baldwin  purports  to  be  acknowledged 
before  Jones  and  witnessed  by  him.  We 
think  that  plaintiff  has  made  <rat  a  prima 
facto  case  as  to  this  ai^dicatlon,  and,  in  the 
absence  of  any  testimony  On  the  subject  on 
behalf  of  the  defendants,  the  apiilicatioa 
should  be  hdd  to  be  frauduleiUL 

[3]  As  to  the  applications  of  Charles  John^ 
son,  E.  E,  Morgan,  and  W.  G.  Bice,  plain- 
tiff's  <aae  rests  wholly,  on  the  fact  that  these 
appUcatlwis  are  sworn  to  before  Clarence  H. 
Jones  August  22,  1898,  and  that  the  rigbts 
of  the  applicants  were  assigned  four  days 
later  to  A.  S.  Baldwin.  These  are  suspicious 
circumstanoea,  but  they  do  not  answer  the 
requirements  of  our  precedents  as  to  the 
character  of  proof  which  will  sustain  a 
charge  of  fraud.  See  the  authorities  cited 
in  the  oitolon  in  the  Hood  Biver  Case,  169 
Pac  775. 

*  Tbe  other  questions  presented  by  this  rec- 
ord are  discussed  and  determined  In  the  (pin- 
ion In  tbe  Crook  County  Case. 

It  ftdlows  that  the  decree  of  the  lower 
court  should  be  affirmed  as  to  the  lands  in- 
volved In  the  Johnson,  Morgan,  and  Bice 
applications:  Section  16  and  the  east  half 
of  section  86  in  township  6  sonlh,  range  6 
east  of  the  Willamette  Meridian.  As  to  the 
remainder  of  the  lands  in  diqmte,  the  de- 
cree of  the  lower  court  should  be  reversed. 
As  to  tbe  pnq;>ertles  described  in  Supplement 
A,  the  suit  should  be  dismissed  without  prej- 
udice; tbe  properties  listed  in  Suppl^ents 
B  and  C,  other  than  those  covered  by  the 
Johnson,  Morgan,  and  Bice  applications, 


should  be  restored  to  pUdntlff,  and  the  state 
deeds  therefor  should  be  canceled.  Kaln- 
tUf  flbould  have  Judgment  for  costs  agalnat 
file  deflandant  In  both  ooarts.  No  costs 
abould  be  recovered  against  plaintiff. 

SUFFUEHENT  A. 

I«ndB  Offered  -and  Accepted  as  Bsst  for  lien 

Selections. 

SW14  of  Sec  16,  T.  5  S„  R.  5  E.. .  160  acres 

Section  S6.  T.  5  S.,  B.  5  E   040 

N%  of  Sec.  86;  T.  S  Sm  R.  7  E.. ...  820 

l;i20 

SiiPPUuniT  B. 

Lends  Offered,  but  Not  Accepted,  as  Beat  for 
Uem  SelecciODS. 

S%  of  Sec.  36,  T.  8  8..  B.  7  B.. .  820  acrw 

8W^  of  iSW^  of  Sec  36^  T.  3  S., 
R.  8^  E   40 

Section  16,  T.  6  S.,  R.  8  E   640 

SB^i  and  NBU.  NVi  of  NWU,  and 
8WJ4  of  NW44  o!  Sec.  iCT.  5 
S.,  E.  5  E     440 

SecUon  36,  T.  6  8..  B.  6  B.   840 

2,080 

SuppKrasNi:  C. 

Land  Never  Offered  as  Base  for  Lieu  Selection. 

SE14  ot  NVfhi  of  Sec.  l^  T.  6  &.  B. 
S  Gl  40  acrei 


STATE  V.  HTDE  et  al. 
(Supreme  Court  of  Oregon.   Jan,  -8,  1918.) 

1.  Poauc  Luuvos  <s»121— Oanckluison  ot 
I>EEns— Pabtxbs. 

Where  deeds  to  school  lauds  within  a  na- 
tional forest  reserve  filed  as  a  basis  for  lieu 
land  selections  had  not  been  accepted  by  the 
General  Land  Office,  a  suit  by  the  state  to  can- 
cel its  deeds  to  audi  lands  for  fraud  was  de- 
terminable without  tho  presence  of  the  United 
States  as  a  part;. 

2.  PuBz.10  Luvns  «B»121— Oanobuation  or 

DXBDS— E  VI DKHCX. 

In  a  suit  to  cancel  deeds  to  school  laodg. 
evidence  held  sufficient  to  show  prima  faae 
that  the  applications  to  purchase  such  lands 
were  fraudulent,  in  that  they  wexo  not  made 
for  tbe  benefit  of  tbe  applicants  or  were  made 
in  fictitious  names. 

In  Bana  Arawal  from  Circuit  Oonrt,  Jack- 
BCHi  Ooun^;  V.  M.  Calkins,  Judge. 

Snlt  by  the  State  against  F.  A.  Hyde,  tbe 
Western  Lumber  Company,  tbe  Anaconda 
Copper  Mining  Company,  and  others.  From 
a  decree  for  plaintiff,  the  defendants  named 
appeal ;  and,  from  a  part  of  the  deoree,  the 
State  appeals.  Modified  and  aflirmed. 

This  Is  a  suit  brotight  by  the  state  of  Ore- 
eaa  to  recover  2,360  acres  of  land  in  Jackson 
connty.  The  oomplaint  on  whic^  the  case 
was  tried  Is  substantially  Identical  with  that 
Ued  In  Oook  county  and  which  Is  described 
in  the  opinion  in  ttie  Crook  County  Case,  169 
Pac.  707,  this  day  handed  down.  The  de- 
fendants Hyde,  Western  Lumber  Company, 
and  Anaconda  Copper  Mining  Company  de- 
murred, diarglng,  amoo^  othee  things,  that 
there  was  a  defect  of  parties  In  that  the 
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United  StAtai  liad  not  bMb  Joined  as  a  de- 1 
femdant.  These  demtirrers  were  overrnled, 
and  said  defendant*  tbereapon  answered. 
The  answers  denied  plaintiff's  aUegations  of 
feand  and  alleged  afflnnatlT^  that  the  Unl^ 
ed  States  Is  an  Indispensable  party  defendant 
The  answers  vete  to  the  same  pprport  as 
those  filed  by  these  defendants  in  ttie  OiwA 
county  BiTlt  The  defendants  F.  A.  Hyde  & 
Co.,  -0.  W.  CQarke  Gofaipany,  A.  S.  Baldwin, 
and  EkDma  C.  Baldwin  filed  dlsflalmers. 
PtalntUTs  relies  travased  the  afflrmatlTe 
Allegations  of  the  answers.  The  lower  court 
found  for  plaintiff  as  to  all  the  land  in  dls- 
pnte,  but  conditioned  the  relief  <m  the  pay- 
ment to  Western  Lomber  Gmnpany  of  $1,600 
and  to  Anaconda  Copper  Mining  Oompany 
of  f400L  Plaintiff  appeals  from  so  mndi  ot 
the  decree  as  exacted  these  payments,  and 
the  drfendanto  Hyde,  Western  Lnmber  Com- 
pany, and  Anaomda  Copper  Mining  Company 
appeal  from  the  remainder  of  tb»  decree. 

Geo.  M.  Brown,  Atty.  G«i.,  and  J.  O.  Bai- 
ley, Asst  Atty.  Oen.,  for  the  SUte.  W.  H. 
Blckford  and  Elmer  B.  Hersbey,  both  of 
Missoula,  M(mt,  and  A.  O.  Shaw,  of  Port- 
land, for  respondotta. 

McOAMANT,  J.  <after  stating  the  facts  as 
above).  For  the  reasons  stated  In  the  opin- 
ion rendered  In  the  linn  County  Case,  169 
Pac.  774,  the  circuit  court  erred  in  reQulrlng 
plaintiff  to  pay  the  sums  adjudged  to  the  de- 
roidanta  Western  Lumber  Company  and  An- 
aconda Copper  Mining  Company.  The  other 
questions  of  law  arising  on  this  record  are 
discussed  and  determined  in  the  opinion 
handed  down  this  day  in  the  Crook  County 
Case. 

[11  The  testimony  falls  to  show  that  the 
General  Land  Office  has  acc^ted  deeds  to 
any  of  the  property  involred  In  this  suit, 
Bcd  we  are  therefore  pt  liberty  to  determine 
the  controrersy  in  the  absence  ot  the  United 
States  as  a  party. 

it\  The  lands  InTolved  In  this  suit  are  cor- 
ered  by  nine  ai^llcations  to  purchase  state 
lands.  One  of  these  applicants  was  called  as 
a  witness  and  the  parties  hare  stipulated  as 
to  the  testlmtmy  of  anoth«>.  Tltese  wltness- 


lUBFOBTSB  tor. 

es  testify  that  they  signed  the  applications 
without  intnt  to  purchaae  the  luida  api^led 
for;  they  were  paid  a  dollar  apiece  by  one 
of  the  agmts  of  Hyde  to  s!^  such  papers 
as  mre  laid  before  them;  they  considered 
that  they  were  selling  their  rights  to  pur- 
chase  state  lands.  Thetar  testimony  la  oomb- 
orated  by  that  of  Hyde%  reprenntatire  who 
secured  their  ai^llcatlans. 

It  appears  ttiat  tix  additional  of  the  appU- 
catfona  with  which  we  are  concerned  in  tUt 
case  were  brou^t  by  8duieid«  into  the  iff- 
flce  of  a  notary  who  was  indnced  to  affix  his 
Jurat  to  the  affidavits  without  tlie  ag^ranoe 
of  the  applicants  before  him.  nils  same  no- 
tary accmnmodated  Schneider  by  affixing  his 
certificate  to  acknowledgments  of  deeds  con- 
veying the  lands  applied  for  to  A.  8.  Baldwin, 
in  whose  name  Hyde  carried  a  large  Share 
ot  the  lands  so  nndertafcen  to  be  acqnired. 
Schn^der  testifies  that  these  were  dommy 
ai^lications,  and  the  erldcnos  strongly  sup- 
ports tfaintiff'a  oontoitlon  that  the  andlca^ 
Hons  were  made  in  flctltions  names.  Tho 
state  bas  dearty  prored  Its  sllegattoDs  ct 
ftaod  as  to  ttnse  ^ht  applications. 

nw  rttmalning  applicathm  was  made  In 
the  name  of  Mary  E.  Grey.  The  affidavit 
pnzports  to  be  taken  before  tbs  same  aotarj 
who  affixed  his  Jurat  to  the  oOm  sn>llc«tlfxis 
at  Schneider^  request;  the  same  notary's 
name  appears  as  witness  and  as  notary  on 
the  deed  subsequently  recorded  and  running 
to  A.  S.  Baldwin.  The  other  witness  to  Oils 
deed  Is  Alfred  English.  A  most  palnstaUnf 
seardi  of  the  state's  attorneys  has  failed  to 
locate  either  English  or  Mary  B.  Grey.  NM* 
ther  name  appears  In  the  Portland  directxH 
rles.  It  Is  established  that  othw  applications 
were  made  in  the  names  of  fictitious  parties 
or  that  the  names  of  real  persons  were  forged 
thereto.  We  think  that  plaintiff  has  made 
out  a  prima  facie  case  as  to  tlils  application, 
and,  In  the  absence  of  any  testimony  on  the 
subject  from  the  defendants,  we  must  hold 
the  application  to  be  fraudulent. 

It  follows  that,  with  the  modification  above 
referred  to,  the  decree  should  be  affirmed. 
Plaintiffs  Judgment  tiff  costs  In  both  courts 
will  run  against  the  defoidant  Hyde  only. 
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DOARB  T.  BTBDT. 

(Supreme  Court  of  Or^on.    Jan.  8,  1918.) 

Afpeal  and  Bbbob  «=>82— Right  of  Appeal 
— SuAzx  Glaihh  AcTxqm. 
Since  Iawb  1918,  p.  1931,  providing  for  die- 
trict  coorU.  and  Laws  1816,  p.  &17,  providing 
tat  s  "amall  claims  department"  in  such  coujrtik 
make  no  provision  for  appeal  in  such  small 
claims  actions  beyond  the  drcnlt  conrt,  no  ap- 
peal lies  to  the  Sapreme  Court,  the  rlfbt  of 
appeal  being  purely  statntoiy. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  O.  Morrow,  Judge. 

Action  by  Lulan  L.  l>oane  against  FhlUlp 
Stein.  From  Judgment  for  plaiatUF,  defend- 
ant appeals.   Aifpeal  dismissed. 

Ibis  CMC  was  b^an  In  September,  iai5» 
In  tlM  small  claims  ^partmeut  of  the  dis- 
trict court  of  Multaomab  county  for  the  re- 
covery of  the  sum  of  flS.  The  plaintifC  bav- 
iog  recoTered  judgment,  the  defendant  ap- 
pealed to  the  circuit  oourt,  wherein  a  trial 
was  bad  in  July,  1916,  resultlnff  in  a  Judg- 
mant  for  i^aintlff  for  |15  and  costs  and  dls- 
bnrsenwata.  Thereupon  defendant  prosecut- 
ed an  appeal  to  tbls  court  PlalntUC  moves 
to  dismiss  the  appeaL 

Wood,  Montagoe,  Hnnt  ft  OooUntfuun,  of 
Portland,  for  apiKllant.  William  Ia  Fwce, 
of  Portland,  tor  respondent. 

McBBIDB,  a  J.  Chaptar  SS6»  Gen.  Laws 
Or.  1913,  provides  for  distrlot  courts  In  all 
cities  containing  100,000  or  more  Inhabitants, 
and  prescribes  their  Jnrlsdlctiou.  Chapter 
827,  Gen.  Laws  1916,  provides  that  wbererer 
such  district  courts  shall  tiave  been  establish- 
ed there  shall  be  a  department  thereof  luown 
as  the  small  claims  department,  which  shall 
bave  Jurisdiction,  but  not  exclusive.  In  eases 
for  the  recovery  of  money  where  fh»  amount 
elalnied  does  not  exceed  VIO. 

The  action  is  commenced  by  the  plaintiff 
appearing  and  verifying  the  claim  and  pay- 
ing a  fee  of  76  cents,  whereupon  the  <aerk 
Issues  summons  directed  to  the  deCandaDt 
and  requiring  him  to  appear  at  a  time  there- 
in spedfled,  which  shall  not  be  less  than  Ave 
nor  more  than. ten  days  after  service  of  the 
notice,  or  upon  failure  to  so  appear  Judgmoit 
will  be  taken  against  falm.  No  attorney  or 
other  person  than  the  plaintiff  or  defendant 
Is  permitted  to  concern  himself  with  the  lit- 
igation without  the  permission  of  the  Judge, 
and  the  proceedings  are  wholly  Informal,  no 
pleadings  being  required,  "with  the  sole  ob- 
ject of  dispensing  speedy  and  quick  Justice 
between  the  litigants." 

The  Judgment  of  the  court  Is  conclusive  up- 
on the  plaintiff,  but  It  is  provided  that  "if 
the  defendant  Is  dissatisfied  he  may,  within 
five  days  from  the  entry  of  such  Judgment 
against  him,  appeal  to  the  circuit  court  of 
the  county  In  which  said  court  Is  located, 
and.  If  final  Judgment  Is  rendered  against 


him  In  sutih  drcidt  court,  then  he  shall  pay 
In  addltlm  to  said  iadgmeid  tlie  costs  and 
attomcty's  fees  to  the  plaintiff  In  the  sum 
of  fl6."  No  prorislfm  la  made  in  tba  act  Sox 
any  farther  appeaL 

The  rigbt  of  appeal  In  tbls  state  Is  purely 
statutoiy,  and  oidy  exists  where  given  by 
statute.  Town  at  La  Fayette  v.  Clark,  9  Or. 
225.  Actions  In  the  small  claims  ^lartment 
o£  district  conrts  are  sul  generis,  and  are  not 
subject  to  th»  rules  providing  fbr  i^nwals 
from  Justice's  courts.  The  issues  to  be  tried 
are  purely  oral,  and  while  the  circuit  court  Is 
permitted  to  require  suCh  fuitHer  informa- 
tion as  Ut  may  deem  necessary  £or  a  i»oper 
reconsideration  of  the  case,  It  is  manifest 
that  this  court  cannot  pursue  that  course. 
We  have  nothing  before  us  except  the  claim 
of  the  plalnOff  and  tbe  findings  of  the  circuit 
Qourt,  from  wUdi  findings  It  would  ai^iear 
tbat  plalntUTs  demand  was  somewhat  in 
tbe  nature  of  a  claim  for  mon^  had  and  re- 
ceived. 

It  certainly  was  not  in  the  legislative  mind, 
and  eontrary  to  Its  expressed  Intent  to  *'dls- 
pense  speedy  and  quick  Justloe  between  the 
litigants,"  that  these  petty  controversies 
wherein  tbe  Issues  are  oral  should  be  pro- 
longed by  rq^eated  appeals.  It  Is  In  fact 
impossible  to  get  the  whole  case  here  upon 
aiveal*  and  an  Inqtectlon  oi  the  record  In 
tbls  particular  case  Indicates  tbat  In  any 
event  we  should  be  compelled  to  affirm  the 
Judgment,  should  we  assume  Jurisdiction. 

Tbe  appeal  will  be  dlsmlssM. 


nNLBT  t.'MORRIS(»T  et  sL 
(Supreme  Conrt  of  Or^on.   Jan.  16,  19180 

EXSCUTOBS  AHD  AninniSTBATOBB  ^=3337  — 

Sauc  or  Land— Obdeb  ot  Publication. 
Under  Code  directing  tliat  publication  Ot 
citation  to  heirs  on  petition  for  sals  of  daeed- 
eot's  land  shall  be  for  not  leas  than  four  weeks 
or  for  such  further  time  as  the  court  or  Judge 
may  direct,  an  order  dated  July  Slat,  directing 
pablication  of  citation  on  petition  fbr  sale  of 
land  for  not  less  than  ttn  weeks,  and  fixing 
October  2d  as  tbe  return  day,  was  valid,  al- 
though there  were  only  ^ht  we^  between  the 
dates  named. 

Department  1.  ^peal  from  Circuit  Court, 
Linn  County;  Wm.  Galloway,  Judge. 

Suit  by  John  Flnley  against  Flnley  Mor- 
rison and  another.  Decree  for  plaintiff,  and 
defendants  appeaL  Affirmed. 

This  is  a  suit  to  quiet  title.  The  undis- 
puted facts  are  about  as  follows:  Hngh  P. 
Drennen,  a  resident  of  Clatsop  county,  was 
tbe  owner  of  the  land  at  the  time  ^  his 
death.  April  13,  1899.  John  Chitwood  was 
appointed  administrator  of  tbe  estate  of  the 
decedent,  and,  having  qualified,  made  a 
showing  to  the  effect  that  the  estate  was  In- 
solvent, and  that  It  was  therefore  necessary 
to  sell  all  of  the  real  estate  for  the  pay- 
ment of  decedent's  debts.    Upon  sndi  petl- 
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tkm  and  sbowteg,  tbe  «o«rt  made  an  ordar 

on  Jnly  81,  1699,  In  tlie  tollovlng  torn: 

"Therefore  it  Is  hereby  ordered  and  adjudged 
ttiat  dtatioD  iasoe  herein  to  the  heirs  at  law  of 
■aid  deceased  and  to  all  others  interested  in 
■aid  estate  to  appear  in  this  court  on  Monday 
the  2d  day  of  October,  1899.  at  10  o'clock  in  the 
fbrenoon  of  sidd  day  at  the  coartroom  of  this 
eoart  at  the  •  coarthoose,  Astori«t  Or^n,  to 
show  cause  if  any  exist  why  the  prayer  of  said 
petition  to  sell  real  estate  described  therein 
should  not  be  granted.  It  is  further  ordered 
that  services  on  said  heirs  and  others  be  made 
by  publication  of  citation  in  the  Astoria  Herald, 
a  weeklj;  newspaper  published  at  Astoria,  Ore- 
gon, having  a  general  circulation  in  said  county 
and  state,  for  not  less  than  10  snecesaive  weeks 
from  the  first  du  of  nublicatlan,  and  that  re- 
ton  and  proof  of  pobueation  b«  made  herein." 

Pursuant  thereto  a  notice  was  pnbliahed 
in  the  newspaper  designated,  for  ei^t  mc- 
cessive  weeks,  the  first  publication  being  on 
August  5th,  and  the  last  on  September  80tta. 
On  October  2d,  the  specified  return  day,  an 
order  was  duly  made  directing  the  adminis- 
trator to  sell  the  land,  and  thereafter  the 
sale  was  made  at  public  auction  at  which 
the  plain  tur  became  the  purchaser  of  the 
land  involved  herein  for  the  sum  of  fSOO. 
Kelng  timber  land,  the  property  has  not 
since  been  in  the  actual  poasesslcm  of  any- 
bo4yi  but  plalntiir  has  regularly  paid  all 
taxes  assessed  Against  It.  At  the  time  of 
the  sale  it  was  not  known  that  Dromen  had 
any  heirs,  although  great  dlligoice  had  been 
exercised  in  seeking  them.  Tbe  proceeds  of 
the  sale  were  not  sufficient  to  pay  the  deced- 
ent's debts,-  and  the  several  creditors  accepted 
lesser  amounts  in  satisfaction  of  their  claims. 
The  sale  to  the  plaintiff  was  confirmed  and 
an  administrator's  deed  executed  December 
7,  1889,  which  was  recorded  February  8, 
1900.  No  adverse  claim  to  the  property  was 
ever  made  until  quitclaim  deeds  from  par^ 
ties  claiming  to  be  nephew  and  niece  of  de- 
cedent were  recorded  on  July  27.  1915,  and 
January  7,  1016.  Upon  learning  the  fact  of 
such  record  plaintiff  began  this  suit.  A  trial 
In  the  circuit  court  resulted  in  a  decree  for 
plaintiff,  and  defradanta  anieaL 


BEPOBTER  (Ob. 

U.  Sldght,  of  Portland,  tar  appeUanta 
W.  Lair  IlkoiniHKni*  9i  PorOmA  (Snow  4 
McOamant,  of  Portland,  on  tba  ticleO,  tor 

respondent. 

BBNSCXN,  J.  (after  stating  the  fftcta  as 
abOTe).  Tb»  <me  sertooa  oonUntlon  ot  tha 
defendants  la  tbat  tlie  aale  of  the  land  by 
the  administrator  la  void  because  the  order 
directing  a  dtatko  to  iaane  to  the  heira 
contains  a  dlrecdon  Out  tba  ntMlOB  ataall  be 
puUlahed  for  not  less  than  ten  aacces^e 
weeks,  and  that  It  appears  upon  tbe  face 
of  tbe  record  that  It  was  pnblished  fbr  only 
eight  weeks.  The  order  fixes  a  definite  re- 
turn day,  which  Is  the  first  day  of  a  r^- 
lar  term  of  tbe  court  Between  tbat  day 
and  the  date  npon  wtateb  tlie  order  was  pass- 
ed (Jnly  81st)  there  wen  not  ten  we^  In* 
tervenlng,  and  that  part  ct  tike  order  waa-<tf 
course  impossible  of  perfonnaneak  TlilB  be* 
lug  true,  it  appears  beyond  oontroversy  that 
the  prorlalmk  fbr  ten  wedcs  of  pablloatton 
waa  a  clerical  error,  either  of  oouvotatkm 
or  of  writing.  31ie  atatato  vAldi  iw>'rtdea 
for  such  pubUcatlm  dtiects  tbat  it  diall  be 
for  "not  less  than  fnnr  weeks,  or  for  such 
further  time  as  the  court  or  Jadge  may  pre- 
scribe." The  order  would  have  been  per- 
fectly good  and  ralld  if  it  had  been  dlent  as 
to  the  number  of  we^s,  for  then  the  statu- 
tory time  would  be  implied,  Tbe  important 
tiling  in  tbe  citation  la  the  date  fixed  for  the 
bearing.  It  has  been  held  that  a  mistake 
amounting  to  an  impossibility  appearing  np- 
on the  face  of  a  Judgment  will  not  destroy 
tbe  jodgment  if  enough  remaina  after  it  Is 
eliminated  to  disclose  tbe  actual  judgment 
rendered.  1  Black  on  Jndgmenta,  S  123. 

The  ellmlnatlcai  of  the  impossilde  require- 
ment of  tbe  order  in  this  case  leaves  a  pw^ 
fectly  good  citation,  from  wblcb  it  follows 
that  the  decree  muA  be  afllnned;  and  It  is 
BO  ordered. 

McBBIDE.  a  J.,  and  BDRNfirTT  ana 
HABBIBf  JJ.,  ooDcnr. 
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MACOHBEB  Y.  FOU/EBr^UIOO  OO. 

(No.  14099.) 

(Supreme  Oonrt  of  Wwhinirton.  Jan.  7, 

L  BbCEITEBS  «=s>1T4(4)— lAATX  TO  SOX— Dis- 

cavrioB. 

On  an  application  to  tb«  court  appolntiiiff 
a  receiver  for  a  corporatiob  to  restrain  the 
prosecution  of  an  action  tn  another  connty 
against  the  corporatioD,  if  the  court  had  an; 
power  at  all,  it  paasessed  only  gnch  power  a*  a 
court  of  equity  exercises  when  It  permits,  or 
refuses  to  permit,  its  receiver  to  be  sued  in  an 
Independent  action  by  one  assertins  his  daim 
acainst  property  wlddi  la  the  subject  of  the  re- 
ceireEShip,  and,  treating  the  action  aa  one 
Mpinst  tne  receiver,  the  question  whether  the 
Claimant  lAould  be  permitted  to  prosecute  snch 
action,  or  required  to  litigate  its  claim  tn  the 
TecdTenhip  proceeding,  was  determinaUe  as  a 
natter  of  diBcretifHL 

2,  BKOBIVSU  «=»174(C^LEi,VB  TO  SuB— 

iscT  or  Failubs  to  Obtain. 
The  failure  to  obtain  permission  to  sue  a  re- 
ceiTcr  from  the  court  appointing  him  waa  noth- 
tag  more  than  a  mere  irregularity,  durable  by 
later  obtaining  such  permisaion,  which  was,  in 
efFect,  granted  by  the  court's  refusal  to  enjoin 
the  action,  assuming  that  the  action  was,  in  ef- 
fect, one  agaii»t  the  reeeiTer,  eq>a(!iaUy  where 
the  •otfan  did  not  veault  In  any  interferutce 
with  the  receiTer'B  posseaaion  or  control  of  the 
property  which  became  subject  to  the  receiver- 
ship. 

8.  Beobitkbs  ®3>ia2— SviMa  BEomvna— Bw- 
■  joimiro  AonoRB. 

Where  an  action  on  a  note  executed  by  a 
corporation  engaged  in  l>uslnea8  in  Chelan  conn- 
ty  was  brought  in  King  county,  because  of  a 
proTirion  in  the  note  that  action  ml^  be 
nreo^  tbiK%  and  in  inch  actioik  a  zecetw  of 
the  corporation  was  appointed,  the  court  ap- 
pointing the  receiver  did  not  abuse  its  discre- 
tion in  refusing  to  enjoin  the  prosecotien  of  an 
action  in  Ghdvii  oonnty  against  the  corporation 
to  foreclose  a  chattel  mortgage,  assuming  that 
tbe  action  was,  in  effect,  one  against  t£e  re- 
ceiver. 

Department  1.  Appeal  from  Snperlor 
Court,  King  County ;  John  S.  Jurey,  Jndge. 

Action  by  Schwabacher  Bros,  ft  Co.,  Incor- 
porated, against  the  Schade  ft  Parshall  Com- 
pany, in  which  L.  H.  Macomber  waa  appoint- 
ed receiver  of  the  Scbade  ft  Parsball  Com- 
pany. From  an  order  denying  an  applica- 
tion to  vacate  an  order  setting  aside  a  tem- 
porary restraining  order  against  the  prose- 
cution of  an  action  by  the  E\iUer-Qaigg  Com- 
pany, the  receiver  anneals.  Affirmed. 

Leop(dd  M.  Stern,  of  Seattle,  for  appellant 
Beeves  ft  Reeves,  of  WenatdJee,  for  respond- 
ent. 

PABKBB,  J.  nils  is  an  appeal  tbe  le- 
ceiTer  of  Schade  ft  Parsluill  Company  from 
an  order  of  the  superior  court  for  King 
county  denying  an  application  of  tbe  receiv- 
er for  the  vacation  of  an  order  setting  aside 
a  temporary  restraining  order,  which  order 
setting  aside  the  tonporary  restraining  or^ 
der  was.  In  ^ect,  a  denial  of  an  applica- 


tion of  the  recelvBr  for  an  Injunction.  Am 
we  proceed,  we  think  it  will  appear  that  this 
is  nothing  more  than  an  attempt  to  review 
and  reverse  the  action  of  the  superior  court 
in  denying  an  application  for  an  injunction. 

Tbe  controlling  facts  may  be  summarized 
as  follows:  On  December  8,  1916,  Schwa- 
bacber  Bros,  ft  Co.,  It  being  engaged  In  the 
wholesale  mercbandise  business  at  Seattle, 
la  Sing  count?,  commenced  an  action  in  the 
SQperier  coart  tot  that  county  against 
Schade  &  Parsball  Company,  it  being  en- 
gaged In  tlie  retail  business  at  Wenat^ee,  in 
Chehm  county,  seeking  recovery  upon  a  prom- 
issory note  executed  by  Uae  latter.  The  ao 
tion  wsfl  instituted- In  King  county  becanae 
of  a  provision  In  tbe  note  stipulating  that  ac> 
dan  upon  the  note  mli^t  be  bad  in  that 
connty.  Sdiwabacher  Bros,  ft  Ca  also  pray- 
ed for  the  amwlntment  of  a  receiver  txa 
Scbade  ft  Parsball  Company  upon  the  ground 
of  the  insolvency  of  that  company.  On  De- 
G^ber  22,  1818,  the  siqierlor  court  for  King 
connty  entered  Its  order  In  that  action  ap* 
pointing  L.  H.  Macosaber  tranporary  receiv- 
er of  Sdiade  ft  Parshall  Company,  and  there^ 
after  made  such  appointment  permanent. 
On  December  22, 19li,  the  same  day  that  tlw 
temporary  receiver  was  appointed  by  the 
King  connty  court,  Fuller-Qnlgg  Company 
commenced  an  action  in  Qte  superior  court 
for  cai^lan  county  against  Sdbade  ft  Parshall 
Oompany  8eiekli«  foreclosnre  of  a  chattel 
mortgage  executed  by  that  cempasy  upon  Ita 
stock  of  merclmndise  in  Wenatdiee  to  secure 
certain  indebtedness  due  or  to  become  due 
from  it  to  Fuller-Qnlgg  Company.  On  Jan- 
uary 10,  1917.  Macomber,  as  receiver  for 
Schade  ft  Parsliall  Company  petitioned  the 
superior  court  for  King  county,  In  the  actiim 
in  which  he  was  appointed  receiver,  for  a 
temporftty  restraining  ordw  and  an  lnjane> 
tlon  restraining  and  enjoining  rnUw-Qulgg 
Company  from  prosecuting  its  action  to  fore- 
close Its  chattel  mortgage  in  the  snperlor 
court  for  Cbelan  county,  proceedii^  upon  the 
thecHT  tbat  it  aboold  be  compelled  to  litigate 
Its  claimed  rights  under  Its  diattel  mort- 
gage In  the  recelversUp  proceedings  in  nLing 
connty.  On  tSm  same  day,  without  notice  to* 
FnUer-Qulgg  Company,  tbe  superior  court 
fOT  Bling  oonnty  Issued  a  temporary  restrain- 
ing order,  returnable  January  20, 1917,  bond 
having  been  given  by  the  receiver  as  requir- 
ed by  the  court,  temporarily  restraining  Frfl- 
ler-QuteS  Company  from  prosecuting  its  chat- 
tel mortgage  foreclosure  action  in  the  su- 
perior court  for  Chelan  county.  Hie  mattw 
came  on  for  hearing  and  was  beard  on  Jan- 
uary 20th,  when  the  court  took  under  ad- 
visement tlie  question  of  whether  or  not  it 
would  issue  an  Injunction  as  prayed  for  lor 
the  recover.  No  order  was  then  made  con- 
tinuing the  restraining  order  in  force.  On 
rebruary  26, 1917,  tbe  court  entered  a  formal 
order  disposing  of  the  matter,  which,  in 
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tarms,  dlasolred  the  temporary  restnlnlng 
OBder,  but,  In.  effect,  aa  we  Tlew  tbe  matter, 
waa  nottaing  more  than  a  dental  of  tbe  r»> 
celver's  prater  for  an  injnnctlcm  against  the 
probocutlon  of  Fulla^<^igs  Gompany'B  ^t- 
tel  mortgage  forecloaura  In  Chelan  county. 
On  March  6,  1917,  Ma  comber  moved  the  aa< 
parlor  court  to  set  aside  Its  order  dlsacdTlng 
tbe  restraining  oMer  and  d«iylng  a  tempo- 
rary Injunction,  which  motion  coming  on  for 
hearli«  on  Mardi  10^  1017,  waa  by  the  court 
denied,  and  an  order  entend  accordliwl7> 

[1]  While  this  order  of  Mareh  10*  1917, 
Is  the  only  order  mentioned  in  the  reo^Ter'b 
notice  at  anieal  aa  Mug  Mipealed  from 
him,  his  counsel's  argnmoit  Is  addressed  tt» 
his  dalm  ot  enot  on  the  part  ot  the  superior 
court  In  not  cfmtlnnlng  In  force  the  tempore* 
ry  restraining  order  as  an  injunction  enjoin- 
ing Uie  proseeuti<m  of  the  diattel  mortgage 
forecloeore  of  FuUer^nlgg  Company  in  the 
auperlor  court  for  Ckelan  county.  Assuming 
for  the  sake  of  argument  that  the  recelver'a 
appeal  so  taken  can  draw  in  question  bwe 
tbSs  claim  of  error,  It  seems  plain  to  us  that, 
in  no  event,  la  any  questltm  here  presented 
touching  tbe  merits  of  the  controvert  other 
than  tbe  questiini  of  whether  or  not  the  su- 
perior court  for  King  county  abused  its  dis- 
cretion in  refusing  to  enjoin  the  prosecution 
of  the  foreclosure  action  of  Fuller-Quigg  Com- 
pany in  the  superior  court  for  CSielan  county ; 
that  Is,  the  superior  court  for  'King  county, 
If  it  had  any  power  in  the  premises  at  all, 
possessed  only  suCh  power  with  reference 
thereto  as  a  court  of  equity  exerdsea  when 
It  permits,  or  refuses  to  permit,  its  receiver 
to  be  sued  In  an  independent  action  by  one 
asserting  his  claim  against  property  which 
Is  the  subject  of  a  receivership  under  Its  con- 
trol. The  action  of  Fuller-Qulgg  Company 
seating  foretdosure  of  Its  chattel  mortgage 
In  the  superior  court  for  Obelaa  county  was 


not  even  ^igalnst  Maoorober,  the  receiver 
appointed  by  ttie  sqterlor  eoort  for  Sang 
county.  But  even  If  it  were,  lAethw  sudi 
an  Independent  action  could  be  waged  against 
the  receiver  by  Fuller-Qulgg  Company,  or 
that  company  should  be  compelled  to  litigate 
its  dalm  lb  the  recelTerrtdp  pcoceedlnss 
in  King  county,  would  be  dfltennbiable  aa 
a  matter  of  discretion  fay  tbe  superior  court 
tor  King  county.  Blake  ▼.  State  Savlnga 
Bank,  12  Wash.  619,  41  Pac.  909  ;  34  Gyc. 
420;  ms^  KeceiverB  (4th  Bd.)  |  2S4b. 

It]  Nor  would  the  failure  cf  Fullw-Qulte 
Company  to  first  (Main  permission  of.  the 
King  county  court  to  sue  the  receiver  be  any- 
thing more  tluui  a  mere  Irregularity,  curable 
by  later  obtaining  sucb  permission,  whtdi 
waa  In  effect,  granted  by  tbe  court's  refusal 
to  enjdn  the  independent  foreclosure  action. 
If  we  assume  that  that  action  was.  In  effect, 
a  suing  of  the  receiver.  Wadilngton  Tna/t 
Co.  V.  IxxJal,  etc.,  Tel.  Oo.,  73  WaA.  027, 
182  Pac.  398.  We  note  In  tills  connection  tbat 
this  record,  at  Isest  Infraentlally,  shows  that 
the  foreclosure  action  In  Ohtian  county  did 
not  result  In  any  Interference  wltli  tlie  re- 
ceiver's possession  or  ctmtnri  of  the  propwty 
whl^  became  subject  to  ttie  reoilvnshlp. 

[S]  Plainly  the  record  before  us  falls  to 
show  any  abuse  of  discretion  <m  the  part  of 
the  superior  court  for  King  coun^  In  refus- 
ing to  enj(4n  the  prosecutUm  of  the  foreclc^ 
sure  action  of  E^ler-Qulgg  Company  In  the 
superior  court  for  Chelan  county.  This  be- 
ing our  conclusion  upon  the  merits  of  the 
controversy.  It  becmaes  unnecessary  to  notice 
other  reasons  urged  by  counsel  for  Fuller- 
Qulgg  Company  why  the  order  appealed  from 
should  not  be  disturbed. 

The  order  appealed  from  Is  affirmed. 

ELLIS.  G.  J.,  and  FULLBBTON,  MAIN, 
and  WEB8TEB,  JJ.,  ccmcnr. 
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CROWB  T.  AliBEE,  Hayw. 
(Snprone  Court  of  Or^on.  Jan.  IS,  101&) 

1.  ETiDams  •MSI— Jmnaui^  Noxm— Om 
Chamebs. 

Under  Laws  1917,  p.  514,  courts  are  reqnir- 
ed  to  take  judicial  notice  of  a  cit;  charter  after 
a  duly  certified  copy  thereof  has  been  filed  with 
tbe  tibrarian  of  the  Supreme  Oonrt. 

2.  MuniciPAi.  OtnPMunoifB  ^100(0)— Dia* 

CBABOE  OF  OFETGEB8— BBTIEW. 
Under  Portland  City  Charter  1914.  c.  4,  8 
62,  providing  for  suspending  of  city  officers  oy 
the  mayor,  end  sectiong  96,  100,  101,  108,  and 
114,  establishing  a  ciril  service  boud  before 
whom  an  officer  removed  may  demand  a  bear- 
ing, and  giving  the  board  power  to  subpcena  aod 
compel  toe  attendance  of  witnesses,  etc.,  and 
to  reinstate  officers  or  affirm  dismimai.  the 
board  when  so  acting  is  a  quasi  judicial  tribu- 
nal, whose  judgment  and  discretion  will  not  be 
interfered  with  by  the  courts,'  but  whose  acts 
will  be  reviewed  to  see  if  tbey  conform  to  the 
provisiojiiB  of  the  statutes  conferring  sach  power. 

8.  MmnoiFu  Cobpobahohb  «s9lfi&(9--OF< 
ncntfr-OmL  teETZOi  Boabd— Huuno  on 

DXSOHAKGE. 

The  civil  service  board,  upon  hearing  an  ap- 
peal from  officer  dismissed,  is  confined  to  deter- 
minstion  of  the  questions  of  the  dismissal  be- 
ing for  political  or  rcUgiovs  raawms.  or  whether 
in  good  faith  for  the  improvement  of  the  serr- 
ice,  and  the  officer  must  sustain  the  burden  of 
proof,  under  Portland  City  Charter  1914,  e.  4, 
I  108;  and  where,  n^oat  written  findings,  a 
conclusion  of  law  commuting  the  sentence  of 
dismissal  to  suspension  Is  made,  it  will  be  pre- 
sumed the  charges  were  sustained. 

4.  OouBTS  «ts»114— Okdbbs  Nttifc  Pro  Ttrac. 

An  order  for  a  nunc  pro  tunc  entry  of  find- 
ings net  stating  what  contusion  of  fact  or 
law  had  been  tn«retofore  made  is  insufficieiit, 
and  snch  entrj  must  nether  add  to  nor  take 
from  the  originaL 

5.  MtnfioiPAL  CoiPOBATtons  ®e»150(4>— Orr- 

IL  SSBVXOK  BOABD— RETUW— RKHSABNO. 
A  dvti  service  board  acting  as  a  quasi  judi- 
cial tribnnsl  for  determining  whether  an  <«9eer 
was  properly  removed  cannot  grant  a  rdiearing, 
unless  specifically  authorised  by  law. 

Departmoit  2.  Appeal  from-  Clrcait  Court, 
Uuitnomah  Oonnty;  C  U.  Gantenb^, 
Judge. 

Proceeding  In  mandamus  by  M.  ffi.  Crowe 
against  H.  R.  Albee,  Mayor  of  the  City  of 
Portland.  Demurrer  to  the  alternative  writ 
sustained,  and  proceeding  dismissed,  and 
plaiatlfl  aiv>eals.  Affirmed. 

This  proceeding  was  Instituted  December  9, 
1915,  In  the  drcuit  court  of  Multnomah  coun- 
ty by  M.  £L  Crowe  against  H.  R.  Albee,  On 
tSien  mayor  of  the  dty  of  Portland,  Or.,  to 
compel  the  reinstatement  of  the  plaintiff  as  a 
member  of  the  pt^iee  force  of  that  mmdctpal- 
Ity,  from  which  he  had  been  dismissed  by  the 
defendant  An  alternative  writ  of  manda- 
mna  was  Issnedt  stating  In  effect: 

That  the  city  of  Portland  Is  a  duly  organ- 
ized municipal  corporation.  That  the  de- 
fendant  was  the  mayor  thereof,  and  by  the 
diarter  had  the  appointment  and  supervision 
of  the  vdUce  d^artment  and  of  the  employes 
engaged  thereto.    That  on  November  30, 


1914,  the  plaintiff  was  and  toe  several  years 
prior  thereto  had  been  regularly  and  per- 
manently appointed  a  patrolman  as  a  member 
of  the  police  department  of  that  dty,  under 
the  classified  dvll  service  rules  at  a  monthly 
salary  of  $100.  That  on  November  80,  1914, 
he  was  removed  and  dlsdiarged  from  the 
service  by  the  defendant  That  within  ten 
days  therefrom  the  plaintiff  filed  with  the 
civil  service  board  of  that  city  a  written  de- 
mand for  an  investigation  of  his  removal, 
alleging  that  his  dismissal  was  for  political 
or  religions  reasons,  and  not  for  the  purpose 
of  improving  the  public  service.  That  at  a 
meeting  of  such  board  held  January  14,  1915, 
an  investigation  pursuant  to  so<^  demand 
was  had  and  evidence  was  submitted  by  the 
plaintiff  and  defendant.  That  on  Febmary 
18,  1916,  at  a  regular  meeting  of  the  board 
when  were  present  two  of  the  three  saembeni 
thereof,  an  order  wai  made,  the  material  part 
of  which  reads: 

"That  after  having  carefully  considered  all  of 
die  evidence  presented  in  this  case,  it  was  found 
that  the  evidence  presented  on  behalf  of  Police- 
man Grovre's  condition  warranted  enough  con- 
sideration to  justify  the  following  verdict,  to 
wit:  That  Mr.  Crowe  be  suspended  from  the 
service  from  the  date  of  bis  diaebarge,  Novem- 
ber 30.  1914,  until  May  1,  1916.  and  that  an 
order  be  entered  that  ne  report  for  duty  on 
May  1st  aforesaid" 

— of  which  ord»  the  plaintiff  and  defendant 
were  duly  notified.  That  on  May  1, 1915,  and 
on  the  first  day  of  each  subsequent  month, 
the  plaintiff  presented  himself  for  snrvlce, 
and  demanded  of  the  defmdant  that  he  he 
reinstated  at  the  monthly  compensation  he 
had  been  receiving,  but  snch  offer  and  request 
were  refused.  That  on  October  2T,  1915,  at 
a  regular  meeting  of  the  dvll  service  board, 
another  order  was  made,  relating  to  the 
application  of  the  plaintiff  for  reinstatement, 
reciting  the  proceedings  that  were  had  and  the 
conclusion  reached  at  the  original  bearing, 
stating  that  the  patrolman  was  discharged  at 
the  recommendation  and  upon  the  complaint 
of  the  chief  of  police  "of  neglect  of  duty  and 
conduct  unbecoming  an  officer."  That  the  dis- 
missal— 

"was  not  made  in  good  faith  for  the  purpose 
of  improving  the  public  service.  That  it  is  to 
the  benefit  of  public  service  to  reinstate  the 
said  M.  B.  Crowe  to  his  said  position.  That 
the  said  M.  E.  Crowe  is  entitled  to  reinstate- 
ment upon  the  following  conditions:  That  he  be 
reinstated  and  bis  said  position  restored  to 
him  as  of  date  May  1,  191S,  with  pay  from 
said  date,  but  that  be  be  snapended  dunng  the 
interim.  *  •  •  Inasmuch  as  the  minutes  of 
the  board's  proceedings  held  at  its  meeting  Feb- 
ruary 18,  1915,  do  not  state  completely  and  ac- 
curately the  board's  tben  findings  and  order 
of  that  date  in  said  matter,  it  is  further  ordered 
that  these  findings,  order,  and  proceedings  be 
entered  of  record  as  of  February  IS,  1916." 

The  alternative  writ  further  states  that  on 
November  20,  1915,  due  service  of  the  latter 
order  was  accepted  by  the  defendant,  of 
whom  the  plaintiff  on  December  1st  of  that 
year  demanded  restoration  to  the  poidtlou  oC 
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patrolman,  bat  his  appUcatlon  was  denied, 
and  that  by  reason  of  snch  oMer  ft  was  the 
dnty  of  the  defendant  to  reinstate  the  plain- 
tiff who  had  no  plain,  speedy,  or  adequate 
remedy  at  law  for  the  relief  sought.  A  de- 
murrer to  the  writ,  on  the  ground  that  It 
did  not  state  facts  sofflclent  to  entitle  the 
plaintiff  to  the  restoration  demanded,  was 
sustained,  the  proceedings  dismissed,  and 
plaintiff  an>eals. 

IVBIllam  A.  Carter  and  Nelson  B.  Jacobson, 
both  of  Portland,  for  appellant  Stanley 
Myers,  of  Portland  (W.  P.  La  Roche.  City 
Atty.,  of  Portland,  on  the  brleO,  for  respond- 
ent, 

MOOBEl.  J.  (after  stating  the  facts  as 
above).  [1,  S]  There  has  been  filed  with  the 
librarian  oi  this  court  a  duly  certified  copy 
of  the  charter  of  the  city  of  Portland,  of 
wblcli  organic  act  judicial  notice  Is  required 
to  be  taken.  Chapter  273.  Gen.  Laws  Or. 
1917.  Instead  of  using  such  duplicate,  refer- 
ence to  sections  thereof  will  be  made  to  the 
charter,  as  revise^  by  the  council  of  ttiat 
munldpaUty  August  19, 1914,  and  printed  In 
pamphlet  form.  Thus  the  dvU  service  board 
shall  omstst  of  three  commissioners  to  be 
appointed  by  the  mayor.  Chapter  4,  I  98. 
This  board  Is  required  to  classify  offices, 
places,  and  employments  of  the  public  service, 
and  such  positions  when  so  arranged  shall 
constitute  the  classified  service  of  the  city. 
Id.  {  100. 

"The  board  shall  make  rules  to  carry  oat  the 
purposes  and  provisions  of  this  article,  whidi 
rules  BhaU  provide,  in  detail,  the  manner  fn 
which  ezaminatioDS  shall  be  held  and  appoint- 
ments, promotions  and  removals  made  in  pur- 
suance thereof;  and  the  board  may,  trom  time 
to  time,  change  its  rules."  Id.  I  101. 

"The  mayor  sh^  have  the  power  to  suspend, 
pending  an  official  Investigation,  an;  officer  of 
the  city,  except  councilmen,  for  any  official  de- 
falcation or  willful  nef^t  of  duty,  or  official 
misconduct."    Section  «2. 

"No  employ^  Id  the  classified  civil  service  who 
shall  have  been  permanently  appointed  under 
tlie  proviaiooa  of  this  article  Bhail  be  removed 
or  discharged  except  for  cause,  a  written  state- 
ment of  which,  in  general  terms,  shall  be  served 
upon  him  and  a  duplicate  filed  with  the  board. 
Such  removal  or  discharge  may  be  made  without 
any  trial  or  hearing.  Any  employ^  so  remov- 
ed may  within  ten  days  from  nls  removal  file 
with  toe  board  a  written  demand  for  Investl- 
gation.  If  such  demand  shall  allege,  or  if  it 
shall  otherwise  appear  to  the  board  that  the 
discbarge  or  removal  was  for  political  or  reli- 
gious reasons,  or  was  not  in  good  faith,  for  the 
purpose  of  improving  the  public  service  the 
matter  shall  forthwith  be  investigated  by  or 
before  the  board,  or  bv  or  before  ^me  officer  or 
twanl  appointed  by  toe  board  to  conduct  such 
investigation.  The  investigation  shall  be  con- 
fined to  the  determination  of  the  question  of 
whether  such  removal  or  discharge  was  or  was 
not  for  political  or  religious  reasons,  or  was 
or  was  not  made  in  good  fiiith  for  the  parpose 
of  improving  the  public  serrice.  The  burden 
of  proof  shall  be  upon  the  discharged  employ^. 
On  such  grounds  tue  board  may  find  that  Uie 
employ^  so  removed  is  entitled  to  reinstatement 
upon  such  conditions  or  terms  as  may  be  hn- 
posed,  by  the  board,  or  mav  affirm  his  removal. 
The  hidings  ol  the  board,  or  sneh  oflloer  or 


BBPOBIflB  <0r. 

board,  when  approved  by  the  hoard,  tAall  be 
certified  to  Hie  appointtog  offloer  and  shall  be 
fortbwidi  enforced  by  such  offleer."  Section 

m 

The  dvll  servloe  board  in  ttie  course  ot  any 
Investigation  has  power  to  subpoena  witness- 
es, ccmpel  their  attendance,  administer  oaths, 
examine  into  books,  records,  etc.,  and  to  com- 
pel their  production.  "Willful  false  swearing 
in  sndi  Investigfttions  and  examinations  shall 
be  perjury  and  pnnlshable  as  sndL**  Id.  i 
UA  If  any  rules  were  ever  established  by 
the  civil  service  board  relating  to  examina- 
tions before  It  no  mention  thereof  Is  made  in 
the  writ,  nor  does  that  alternative  command 
specify  what  written  charges  preferred 
ai^liist  the  plaintiff  by  the  <dilef  of  police  and 
addressed  to  the  mayor,  constltated  on  the 
part  of  the  patrolman  "neglect  of  dnty  and 
condnct  unbecoming  an  officer." 

It  will  be  remembered  that  section  106  of 
chapter  4  of  the  tdiarter  limits  tbe  Investiga- 
tion of  the  dTll  swlce  board  to  a  considera- 
tion of  whether  tbe  removal  of  any  person 
f rmn  the  classified  service  was  for  political  or 
rellglom  reasons,  or  was  not  made  In  good 
fttlth  for  the  purpose  of  Improving  the  pub- 
lic service,  and  that  the  bnrden  of  proof  in 
snch  dxamination  Is  imposed  upon  tbe  dis- 
charged Mnploye,  In  Imperial  Watnr  Oo.  v. 
Supervisors,  102  Cat  14,  17,  120  Pac.  780, 
782,  In  speaking  ot  tbe  authority  of  a  board 
of  superrlaors  of  a  county  In  California,  It  Is 
said: 

"It  does  not  follow,  however,  that  wbm  tbe 
Legislature  delegates  such  power  to  a  local 
board  and  provides  that  it  can  be  exercised  only 
upon  certain  conditions  and  upon  tbe  ascertain- 
ment ot  certain  facta  by  such  board,  after  a 
notice  and  hearing  to  parties  interested,  that  tbe 
proceeding  tbua  authorized  is  not  ot  a  judicial 
character.  Although  such  boards  do  not  have 
the  character  of  an  ordinary  court  ot  law  or 
equity,  they  frequently  are  required  to  exercise 
judicial  functions  in  the  course  of  the  duties 
enjoined  upon  them." 

In  a  note  to  the  case  of  Wulsen  v.  Board 
of  Supervisors.  101  Cal.  15,  35  Pac.  3S3,  40 
Am.  St.  Bep.  17,  45,  In  speakinf  of  the  re- 
movals from  (^ce,  the  editor  of  tiiat  ralna- 
ble  series  of  reports  remarks; 

"Perhaps  tiie  clearest  and  best  established  il- 
lustration ot  the  fact  that  an  act  not  essentially 
judicial  may  be  made  so  by  requiring  it  to  be 
preceded  by  an  investigation,  after  due  notSce 
to  the  parties  interested,  is  the  class  of  cases 
arising  under  laws  autborisiiig  the  rcapval  of 
officers  for  cause  and  after  the  hearing  oidiarg- 
es  against  them.  To  remove  from  office  is  gen- 
erally an  executive  function — at  all  events,  it  is 
not  essentially  jodicisl,  for  the  executive  may 
be  vested  with  this  fuocUcHi  to  be  exercised  at 
his  pleasure  or  caprice,  or  for  such  cause  as  to 
bfan  may  seem  proper,  and  upon  such  inqnfries 
as  he  may  think  brat  to  make,  or  in  th«  absence 
of  any  inquiry  whatever.  Tbe  power  may  also 
be  vested  as  to  municipalities  and  counties  la 
their  common  councils,  boards  of  supervisors, 
and  odier  local  authorities,  and  even  then  is 
not  necessarily  or  ordinarily  judicial  or  quasi 
judicial.  If,  however,  the  law  vesting  tbe  au- 
thority either  in  tbe  Governor,  or  In  some  local 
body,  or  otherwise,  indicates  tiiat  such  author- 
ity shall  be  exercised  for  cause  only,  and  either 
exprsBsly  ot  by  IssidieatkB  that  ttt  officer 
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■tnlnnr  irhnm  ttin  jirnrniHin  h  nTirll  him  nnHfm 
thereof,  aod  ol  toe  chargoi  occuut  him,  and 
■hall  b«  eotitied  to  be  lieard  and  produce  evi- 
dence In  bis  defense,  then  the  proceeding  is 
jadii^&l  in  character,  becaiiM  the  power  to  heu* 
and  deternilue  ii  to  h«  auicdmd.  as  in  coorts, 
Qulj  after  notice  and  a  bearing  oo^  the  merits, 
and  the  officer  is  recognized  as  having  a  right 
In  hit  office  of  wMck  be  cannot  be  deprived,  ex- 
oept  tor  wuper  canie  aKertaiimd  hj  a  proceed- 
iag  jodfdat  ttoth  in  U>  toaa  and  u  Its  ctmae- 
quence." 

To  the  same  effect  see,  also,  Peopl*  t.  Pow- 
ell, 127  lU.  ApET.  914;  P<meU  t.  BvUls,  £21 
111.  379,  77  N.  B.  576;  Eammann  t.  City  of 
CUcago,  222  til.  63,  78  N.  B.  16, 

The  conclusion  reached  In  tboee  cases  was 
ui)on  writs  of  certiorari  wherein  It  was  de- 
termined that  the  orders  of  such  boards  were 
not  ministerial,  bnt  Judicial,  and  therefore 
subject  to  re-examination  by  a  court.  The 
ancient  remed;  referred  to  Is  known  in  this 
state  aa  the  writ  of  review  (L.  O.  U  J  602), 
and  It  lies  only  for  the  re-examluatlon  of  Ju- 
dicial or  quasi  Judicial  act^  and  not  for  min- 
isterial orders.  Hod^doa  Ooodspeed,  60 
Or.  1.  118  Pac.  167.  "A  writ  of  review," 
says  Mr.  Chief  Jnatlee  Bakln  In  Cooklnham 
V.  Lewis,  58  Or.  484,  488,  H4  Pac  88,  8», 
116  Pac.  342t  "Ue&  only  in  cases  In  which  the 
lower  court,  offloer,  or  tribunal  has  exceeded 
Its  Jurisdiction,  or  where  it  baa  exeiclaed 
its  Judicial  functloiiB  errweooaly  and  con- 
trary to  the  course  of  procedure  applicable 
to  the  matter  before  It." 

The  proceeding  herein  ts  not  a  writ  of 
review,  v,i^cb  remedy  ia  adverted  to  only  for 
the  purpose  of  showing  that  the  civil  service 
board  of  the  city  of  Portland,  when  Investi- 
gating an  alleged  improper  removal  of  an  em- 
ploye In  the  classified  service  of  that  munic- 
ipality, who  has  been  permanently  awwinted, 
acts  as  a  quasi  judicial  tribunal  and  its  or- 
ders, to  be  invulnerable,  must  be  consonaut 
with,  and  not  contrary  to,  tt>e  course  of  pro- 
cedure applicable  to  matters  before  It.  See, 
howler,  Dillon's  Man.  Corp.  (5th  Ed.)  6  399, 
where  It  is  stated  that  the  powers  of  such 
a  tx>ard  are  adminlstratlTe  or  executive  in 
their  nature,  and  not  Judicial,  and  hence 
the  conclusions  reached  by  such  committee 
are  not  subject  to  be  reviewed  on  certiorari, 
mandamus,  or  otherwise,  since  the  duty  de- 
volving upon  the  members  of  the  board  de- 
mands an  exercise  of  judgment  and  discre- 
tion, which  cannot  be  controlled  by  the 
courts.  No  interference  with  the  judgment 
or  discretion  of  such  boards  should  be  tol- 
erated under  any  circumstances,  but  courts 
win,  upon  proper  application,  re-examine  the 
proceedings  and  determtoe  whether  or  not 
the  commissioners  or  boards  had  obtained  Ju- 
risdiction of  the  persons  of  the  adverse  par- 
ties In  the  manner  pTeBcrit)ed  by  the  statute 
conferring  the  power  and  ascertain  If  the 
findings  of  fact  and  of  law  made  by  such 
quasi  Judicial  tribunals  and  the  conclnslona 
predicated  upon  soeh  deductions  conform  to 
the  rules  of  practice  and  ^ncednre  govern- 
ing such  cases. 


[fl]  Thie  m^oT  of  the  cMl  macikn  boarA  of 
Febroary  18,  1916.  makes  no  finding  in  ze- 

spect  to  eltitter  of  the  questions  that  were 
submitted  to  and  required  to  he  considered 
and  determined  by  it  as  to — 
"whether  such  removal  or  discharge  was  or  was 
not  for  political  or  religious  reasons,  or  was 
or  was  not  made  in  good  faith  for  the  purpose 
of  inipxoTing  the  public  service." 

It  will  be  remembered  that  section  108  of 
the  charter  regulating  the  procedure  in  an  In- 
vestigatdon  of  that  kind  provides  that: 

"T.he  board  may  find  that  the  employ^  so  re- 
moved is  oititled  to  reinstatement  upon  such 
Conditions  or  terms  as  may  be  imposed  by  the 
board,  or  may  affirm  Us  removaL" 

The  material  part  of  the  order  of  F^t>ruary 
18,         is  as  follows: 

"^at  Kt.  Orowe  be  Baq>ended  from  the  serv- 
ice from  the  date  of  bis  discharge,  November 
30.  1914,  until  Ma;  1,  19J.5,  and  that  an  order 
be  entered  tl-.t  he  report  for  duty  on  May  1st 
aforesaid." 

The  quoted  language  Is  a  conclusion  of 
law  which  is  not  based  upon  any  expressed 
finding  of  fact.  The  effect  of  such  deduction, 
when  read  In  connection  with  the  findings 
of  fact  made  October  27,  1916,  Is  equivalent 
to  a  determination  that  the  written  charges 
preferred  against  the  plaintiff  by  the  .dilef 
Of  police,  and  acted  upon  by  the  defendant, 
were  true,  and  that  plaintiff  was  guilty  "of 
neglect  of  duty  and  conduct  unbecoming  an 
oflSCer,"  but  that  the  sentence  of  removal 
should  be  commuted  to  a  suspension  for  a 
definite  time.  As  there  were  no  written  find- 
ings of  fact  made  on  February  18,  1916,  no 
foundation  was  laid  upon  which  could  rest 
the  substitution  of  one  punishment  for  an- 
other after  conviction,  and  this  l>eing  so,  the 
determination  of  the  civil  service  board  of 
that  date  was  a  nullity. 

[4]  The  findings  of  fact  made  October  27, 
1915,  are  suffidoit  In  the  particulars  mo- 
tioned. A  part  of  the  order  of  that  time 
reads: 

"Inasmuch  as  the  mrauteg  of  the  board's  oro- 
ceedings  held  at  its  meeting  February  18,  1915. 
do  not  state  completely  and  accurately  the 
board's  then  findings  and  'order  of  that  date  in 
said  matter,  It  is  further  ordered  that  these  find- 
ings, order  and  proceedings  be  entered  of  record 
as  of  February  18,  1915.^' 

This  excerpt  does  not  show  wherein  the 
findings  and  order  made  at  that  time  did  not 
completely  and  accurately  state  the  decision 
upon  the  questions  of  fact  that  were  then 
reached  as  a  result  of  a  Judicial  examina- 
tion, or  set  forth  in  what  particular  the  dec- 
laration then  authoritatively  given  failed  to 
announce  the  conclusion  of  law  deduced  from 
the  findings  of  fact  that  were  made.  In  Gro- 
ver  V.  Hawthorne,  62  Or.  76,  116  Pae 
100,  121  Pac:  804,  807,  Mr.  Justice  Bean  re- 
marks: 

"When  a  judgment  hag  been  actually  render- 
ed or  an  order  made  by  the  conrt  which  is  en- 
titled to  be  entered  of  record,  but,  owing  to  the 
misprlBion  of  the  clerk,  has  not  been  so  entered, 
the  court  may  order  the  entry  to  be  made  nunc 
pro  tunc.  But  it  ia  not  the  function  of  the 
court  to  create  an  order  now,  which  ought  to 
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hare  b«en  puMd  at  u  fbrmer  ttme.  In  order- 
ing  an  entry  made  mme  pro  tone,  not  on«  jot 
or  tittle  •hoold  be  added  to  or  taken  from  the 
original  jadgment." 

To  the  same  effect  see,  also,  State  v.  Mor- 
gan, es  Or.  ol4,  132  Pac  967;  Frederick  & 
Nelson  v.  Bard,  66  Or.  260.  134  Pac.  SIS; 
Siltlman  SilUman,  66  Or.  402,  1B3  Paa 
769;  Nat  GonncU  r.  UcGlnn.  70  Or.  467, 138 
Pae.  403 ;  FMker  t.  Portland  By.  U  ft  P.  Oo., 
74  Or.  2&,  187  Pae.  768,  148  P&C.  902,  146 
Pac.  277;  -State  t.  Donabne,  76  Or.  400;  144 
Pac.  "ns,  147  Pac.  64&  From  a  conMera- 
tlon  of  liie  ogdnlona  In  these  cases  it  would 
aeem  that  the  mdn  of  Octttber  27,  1916.  di- 
recting a  nunc  iwo  tunc  entry  to  be  made, 
waa  Insuffidoit  for  tbat  purpose,  because  it 
was  not  stated  what  conduslou  of  fact  and 
of  law  had  been  theretofore  made.  But, 
however  this  may  be,  the  Question  will  not 
be  determined  since  our  decision  herein  will 
be  put  upOTi  the  legal  principle  that  the  pow- 
er of  the  civil  serrlce  board  in  investigating 
the  dismissal  of  the  plaintiff  was  exhausted 
February  18,  1015,  by  Its  first  attunpted  ez- 
erdse. 

[I]  In  Benand  t.  State  Court  of  Mediatton 
&  Arbitration.  124  Ulch.  648,  664.  83  N.  W. 
62Q,  628.  61  U  B.  A.  458,  460^  88  Am.  St. 
Bw>  346,  361,  a  controversy  arose  between 
employers  and  employed  as  to  the  reason- 
able scale  of  onnpensation  which  should  be 
paid  for  manufbcturing  boots  and  shoes.  In 
order  to  settle  the  dispute  the  parties  joint- 
ly requested  an  arbltratloD,  whereupon  a 
hearing  was  had  and  a  conclusion  rea<died 
that  was  unsatisfactory  to  the  employers  up- 
on whoee  petition  a  rehearing  was  ordered. 
B^resentatives  of  the  employed  instituted 
proceedings  to  prevent  a  re-examlnatlon  of 
the  Issues  which  had  been  considered  and 
determined,  and  it  was  held  that  mandamus 
would  He  for  that  purpose.  In  referring  to 
such  special  trlbnnal  It  was  remarked: 

"Etas  the  court  a  right  to  grant  a  rehearing 
after  it  has  once  ratdered  its  decision?  From 
what  has  already  been  said,  it  is  apparent  that 
the  purpose  to  be  serred  by  the  establlBbment  of 
this  court  is  to  have  a  speedy  and  iuexiKneive 
disposition  of  the  differences  submitted  to  it. 
It  was  not  the  puroose  of  the  Legislature  to 
create  what  we  ordinarily  understand  by  a 
court  of  law.  The  OoBstitution  provides  that 
these  courts  shall  have  such  powers  and  dutiea 
as  shall  be  prescribed  by  law.  The  law  which 
called  this  court  into  existence  la  the  limit  of 
its  power.  The  act  nowhere  aathorises  the 
coart  to  grant  a  rehearing.  When  its  decision 
has  been  rendered  and  filed,  it  has  exhausted  its 
power  in  a  given  case." 

The  purpose  to  be  subserved  by  the  mu- 
nicipal charter  In  creating  the  civil  service 
board  was  to  establish  a  tribunal  for  the 
speedy  and  final  determination  of  lovestlga- 
tlons  relating  to  the  alleged  improper  re- 
moval or  discharge  fr<nn  the  classified  list  of 
persons  who  had  been  permanently  employ- 
ed. It  was  a  very  simple  matter  for  the 
board  to  have  determined  from  flie  evidence 
received  whether  or  not  the  plaintiff  had 


been  dismissed  In  good  fatth  for  the  purpose 

of  improving  the  public  service.  A  rule  of 
practice  whicb.  In  the  absence  of  any  char- 
ter provision^  would  permit  the  board  to 
amend  its  decisions,  eight  months  after  it 
was  rendered,  would  allow  an  tmllmlted  time 
within  which  to  make  a  correction  in  Its 
final  determinations.  Sieving  sudi  delays 
should  not  be  sanctioned,  we  conclude  no  er- 
ror was  committed  in  dismissing  the  proceed- 
ings. 

The  Judgment  Is  therefore  affirmed. 

HcBBlDB^  0.  J.,  and  MeOAMAMT  and 
BB&N,  ooncBT. 


SCHOOL  DIST.  KG.  30  OF  CLATSOP  C0m7- 
Ti:  ex  reL  HAMUOND  LTTBfBEB  CO.  v. 
ALAHISDA  CONST.  CO.  et  sL 
(Supreme  Court  of  Oregon.    Jan.  IS,  1918.) 

Costs  «s»237— On  Affuit— BsrnaAX.  ab  to 

C08T& 

Although  the-  judgment  for  costs  was  reven- 
ed,  appellant  was  not  entitled  to  costs  in  the  Sn- 
prome  Court,  where  the  principal  judgment  was 
affirmed:  the  procedure  for  taxation  of  costs 
provided  by  L.  O.  L.  IS  669,  670.  and  681,  al- 
though ancillary  to  the  prindpal  matter  In  die* 
pote,  being  in  praetloe  entiMy  swarate  fn« 
the  latter. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; J.  A.  Bakln.  Judges 

On  proceedings  for  taxatlmi  oC  ooets  <» 
appeal.  Afflnned. 

For  orl^al  (qrinlon,  aee  160  Pae.  B07. 

John  H.  Hall,  of  Portland,  for  appeUants; 
O.  G.  Fulton  and  A.  C.  Fnltcm.  botti  of  As- 
toria, for  respondent 

BnBNETT,  J.  The  relator  recovered  a 
Judgment  in  the  circuit  court  In  due  time 
after  the  rendition  thereof  It  filed  its  cost 
bill.  The  defendant  surety  company  object- 
ed to  certain  items  thereof,  and  being  dls* 
aatlsfled  with  the  decision  of  the  circuit 
court  on  that  mattra*,  as  well  as  with  the 
result  of  the  trial  on  the  main  Issues  found  in 
the  original  pleadings,  It  appealed,  not  only 
from  the  latter  decision,  but  also  from  the 
one  rendered,  by  the  court  on  the  objections 
to  the  cost  bill.  The  hearing' In  this  court 
resulted  In  an  affirmance  of  the  principal 
judgment  with  costs  and  disbursements  In 
favor  of  the  relator,  and  a  reversal  of  the 
Judgment  of  the  circuit  court  In  the  matter 
of  costs  with  directions  to  remand  the  an- 
cillary issue  for  further  proceedings.  At 
this  Juncture  the  r^tor  filed  In  this  court  a 
cost  bin,  which  waa  allowed  In  full  by  the 
derk.  The  surety  company  also  tendered 
for  filing  here  a  cost  bill  on  its  behalf,  which 
tlie  clerk  refused  to  file  or  allow.  Conse- 
quent upon  this  the  surety  company  has 
served  upon  the  relator  and  now  files  a  pa- 
per purportliig  to  be  a  notice  not  only  to  the 
ejmk  but  to  the  atUffnva  for  the  rdator  to 
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tbe  effect  tbftt  the  mrely  .company  afipeals  to 
the  JaaOCQB  of  the  Supreme  Court  from  the 
dedalon  of  the  deA  "dlBallo<ning  appcUants^ 
UU  of  costs  and  disbursements,  and  declin- 
ing to  file  the  sam^  and  fron  the  order  of 
tbe  *8ald  cleric  filing  and  allowing  respood- 
ents*  bill  of  costs  and  dlabuniements,  and 
from  the  whole  thereof  This  paper  will 
be  treated  as  an  objection  to  the  relator's 
cost  bill  notwithstanding  It  has  not  been 
Terlfled  as  required  by  section  669,  L.  O.  L. 

IbB  defendant  contends  that,  inasmoGSi  as 
onr  former  dedslons  reversed  the  ruling  of 
the  drcnlt  court  on  the  matter  of  costs  and 
dlsbursemrata,  it  constituted  sach  a  modifi- 
cation of  the  whole  decision  below  as  to 
carry  costs  for  the  defendant  in  this  court 
In  support  of  this  ctmtentlon'  the  following 
precedents  are  cited:  La  Vie  t.  Crosby,  43 
Or.  612,  74  Pac.  220;  Anderson  t.  Adams, 
43  Or.  621,  74  Pac.  216 ;  Gardner  r.  Kinney, 
60  Or.  292,  117  Pac.  971.  All  these  cases 
were  Instances  where  the  prinrtpal  Judgment 
itself  was  modified  to  the  advantage  of  the 
appellant  In  Anderson  v.  Adams,  although 
it  was  an  action  at  law,  the  principal  Judg- 
ment was  modified  without  allowing  costs. 
Section  669,  L.  O.  L.,  provides  for  the  taxa- 
tion ot  costs  and  disbursements.  Nothing 
can  be  allowed  in  that  behalf  unless  a  veri- 
fied statement  of  the  prevailing  party  with 
proof  of  service  thereof  U  notice  to  the  ad- 
verse litigant  Is  required,  shall  be  tied  with 
the  cleric.  Under  certain  drcnmstances  it 
may  be  filed  as  late  as  the  first  day  of  the 
next  term.  Such  statement  shall  be  allowed, 
of  course,  tbe  clerk  unless  the  adverse 
party  files  obfecttons  thereto,  stating  particu- 
lars. Tbe  statement  and  the  objections  con- 
stitute the  only  pleadings  required  on  the 
settlement  of  costs  and  disbursements.  Tbe 
Israes  on  tiiat  subject  having  been  thus 
made  up,  section  670,  h.  O.  L.,  has  provided 
the  manner  ot  th^  determination.  The 
bearing  Is  by  the  court  or  Jndge  without  a 
Jury,  and  provision  Is  made  for  excepting  to 
tbe  rulings  and  for  tbe  formation  of  a  bill  of 
exceptions.  It  is  required  that  the  court 
embody  its  declMon  In  the  shape  of  **a  cor- 
rect itemized  statement  of  the  costs  and  dle- 
bursements  as  allowed."  and  Judgment  ts 
rradered  thereon  for  the  party  In  whose  fa- 
vor the  same  are  allowed.  That  section 
also  contains  tbe  following  clause: 

"Tbfl  Isaacs  arining  on  the  Btatement  of  dis- 
bursements,  and  the  objections  tbereto,  shall  be 
heard  and  determined  by  the  court  or  judge 
witboi|f  either  party  recovering  further  costs  or 
disbursements  from  the  other,  except  that  in  the 
diacretioD  of  the  court  or  judge  thereof,  a  sum 
not  exceeding  $5.00  as  costs,  but  withoot  further 
disbiirsementfl  may  be  allowed  to  tbe  party  pre- 
vailing on  the  Issues  arising  on  the  statament 
and  objections  tbereto." 

The  TMialnder  of  the  section  provides  for 
an  nppeal  in  which  the  cost  bill,  the  ob- 
jections, the  correct  itemized  statement  made 
by  the  court,  Judgment  thereon,  and  the  bill 
of  exceptions,  if  any,  shall  omstltute  the 
Judgment  xcU, 


The  procedure  govemtaig  the  settlement  of 
costs  and  disbursements,  although  aucUlary 
to  the  principal  matter  in  dispute^  la,  In 
practice,  entirely  separate  from  the  latter 
and  is  sul  generis.  It  la  provided  In  section 
650,  L.  O.  L.,  as  amended  by  the  act  Vt 
ruary  28,  1813  (Laws  1913,  p.  617).  that  the 
aggrieved  party  may  appeal  orally  at  the 
time  the  Judgment  la  tendered  or  serving 
a  written  notice  within  60  days  thereafter  if 
the  appeal  la  from  a  determination  of  the 
circuit  court  or,  in  other  cases,  within  80 
days  after  ttw  rendition  of  the  Jndgmoit 
We  have  seen  that  the  party  tben  pveTaiUng 
l8  pomltted  to  file  bis  cost  bill,  at  any  rate, 
within  6  days  after  the  judgment  and  under 
certain  drcamstancee  by  the  first  day  of  the 
n»t  teem,  and  that  the  iqiporite  party  may 
file  his  objections  within  6  days  thereafter. 
There  is  possUile  delay  tn  bearing  and  de- 
termining tbe  isanes  tbw  fozmed  ao  that  In 
many  cases  tbe  80-day  period  allowed  for 
appealing  from  Ibe  main  Judgmmt  mi^t 
^pse  before  sach  aubiidlary  matters  were 
settled.  All  this  indleatss  that  the  Code 
must  be  construed  as  making  the  two  pro- 
ceedings separate  wbere  tbe  controversy  la 
about  the  amount  to  be  allowed  as  costs  and 
dlsburaements.  This  principle  Is  rea^nlzed 
In  Loumons  r,  Hidier,  46  Or.  282,  77 
886;  Wadhams  t.  Allen,  46  Or.  486,  78  Pac. 
862 :  Perkins  T.  Perkins,  72  Or.  802, 143  Pac. 
905;  and  Morris  t.  Leach.  82  Or.  609,  162 
Pac.  268.  We  are  bound  therefore  to  con- 
sider the  qnestiMis  here  involved  as  distinct 
tram  the  principal  Judgment  It  is  not  af- 
fected in  any  way  by  tbe  present  dispute. 

The  only  pvovirton  for  costs  and  disburse- 
ments In  a  procedure  of  ttds  kind  Is  that  in 
section  670  allowing  $5  to  the  prevailing 
party  In  the  discretion  of  the  court  We  find 
also  in  section  681  tbe  following: 

"In  any  acti<m,  suit  or  proceeding  as  to  which 
the  allowance  and  recovery  of  costa  may  not  be 
provided  for  In  this  chapter  or  elsewhere  In  this 
Code,  costs  may  be  allowed  or  not,  according  to 
the  measure  herein  presoribed  and  apportioned 
among  the  parties,  in  the  discretion  of  the  court" 

Here,  then,  is  a  separate  proceeding,  the 
recovery  of  costa  in  which  are  discretionary 
to  the  extent  of  fS.  It  ts  not  one  which  "Is 
not  provided  for  In  this  chapter."  At  best 
it  would  not  be  exer(^sing  sound  discretion 
to  cast  tbe  relator  In  costs  when  Ills  Judg- 
ment on  the  main  issue  was  declared  to  be 
sound  and  a  trifling  error  was  discovered  in 
the  ancillary  litigation.  In  no  event  wonld 
It  be  proper  to  allow  costs  and  disbursements 
in  favor  of  the  defendant  on  the  maih  appeal. 
Even  the  prevailing  party  In  the  separate 
litigation  about  costa  Is  not  necessarily  en- 
titled to  additloaal  costs  therein.  Mncb  less 
will  he  obtain  them  In  the  main  dispute 
where  his  adversary  secures  a  complete  af- 
firmance of  his  Judgment  The  action  of  the 
clerk  In  allowing  the  relator's  cost  bill  and 
In  refusing  to  file  or  allow  the  cost  bill  of 
the  defendant  will  therefore  be  aflBrmed,  and 
a  correct  itemlaed  statemoit  of  tbe  costs  and 
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dlsbanecnentB  of  fhe  r^tor  IdfintlcBl  In 
■mooDta  wltti  tbe  odginal  will  be  filed  ae  re* 
4Blred  br  section  670,  Ii.  O.  X* 

McBBIDE,  a  J.,  and  BBN80N  and  UAB^ 
BIS»  J3.,  ooncnr. 


,  DOUGLAS  LAND  GO.  T.  CLATSOP 
OOUNTT.* 
(Supreme  Court  of  Oregon.    Jan,  15,  1918.) 

1.  Taxation  «s»4M(7)— Cobbectiott  or  As- 
BBsamcKT— Review  bt  Coubts— Evidbnok. 

On  an  appeal  to  the  circuit  court  from  tbe 
refusal  of  the  board  of  equalization  to  reduce  an 
assessment  of  several  hundred  lots,  evidence 
held  insnfficient  to  flbow  error  on  tbe  part  of  the 
aweaaor  in  valuing  tbe  lots. 

2.  Taxation  «»483(7)— Cobbbction  or  As- 
£|EBSif£NT— Review  by  Coubub— Bvbden  of 
Fboof. 

Under  L.  O.  L.  8  8618,  as  amended  by  Laws 
1918,  p.  829,  providinfT  that  a  taxpayer  ag- 
arieved  by  tba  aBHeaament  at  his  property  and 
denied  relief  by  the  board  of  equalization  may 
appeal  to  the  circuit  court,  tbe  burden  is  on 
the  property  owner  on  an  appeal  to  the  circuit 
ooort  to  abow  »ror  on  tbe  part  of  the  artoMor. 

3.  Taxation  «3»^(7)— OoBBBonon  or  Aa- 

8BSSMSNT— STJDKNOB—OrrKB  ^  SeIJ,  PbOP- 

bbtt. 

While  offers  to  sell  property  at  stated  pricea 
are  properly  recetred  a«  admiaaionB  against  the 
party  maUnr  th*  ofltra,  tb^  are  not  adnuMible 
on  bis  behalf  on  on  appeal  to  tbe  circuit  court 
from  the  refusal  of  the  board  equalisation 
to  reduce  an  assessment 

4.  Taxation  •s>^(8)  —  CoBBionoir  or  As- 

HSSMBH^BXTIXW  BT  ComS^EZnOfT  Off 

Rbtxew. 

On  appeal  to  tbe  circuit  court  from  tbe  re- 
fusal of  the  board  of  equalization  to  reduce 
an  assessment  under  L.  O.  L<  |  8618,  as  amend* 
ed  by  Laws  1913.  p.  329,  an  inae  as  to  tbe 
illegality  of  tbe  assessifient  because  made  by 
deputy  assessors  cannot  be  determined,  espe- 
daily  where  there  are  no  alle^tions  on  which 
to  try  out  the  legality  of  tbe  assessments,  and 
where  the  only  assignment  of  error  on  appeal 
is  that  tbe  drcnit  court  erred  in  dismissing  Ute 
petition  and  in  holding  that  tbe  property  de- 
scribed was  assessed  at  its  true  cash  value. 

Department  2.  Appeal  from  Glrcoit  Ooart, 
Clatsop  Connty ;  J.  A.  Bakln,  Judge. 

Proceeding  by  the  Douglas  Land  Company 
against  Clatsop  County.  Prom  a  decree  de- 
nying relief  against  an  alleged  excessive  as- 
sessment, the  petitioner  appeals.  Affirmed. 

In  Septeiifber,  191S,  Douglas  Land  Com- 
pany filed  a  petitlw  with  the  board  of  eauall- 
zatlon  for  Clatsop  county  praying  for  a  re- 
duction In  the  assessment  of  its  properties  for 
the  year  1915.  The  properties  consist  of  sev- 
eral hundred  lots  In  16  platted  subdivisions  of 
tbe  county  and  480  acres  of  land  In  township  4 
north  of  range  9  west  of  the  Willamette  me- 
ridian. The  assessor  had  appraised  tbe  lots  In 
five  of  these  additions  at  $1  a  lot ;  in  four  of 
them  at  f 2 ;  In  two  of  them  at  f3 ;  In  one  ad- 
dition at  ¥4 ;  In  another  at  from  $15  to  |50  a 
lot;  In  still  another  at  $00;  In  another  the 
assessment  varied  from  $40  to  $100;  and  In 
the  dxteenth  addition  a  fractional  Interest  In 
two  lots  owned  by  petitioner  was  assessed  at 


tbe  rate  of  |20D  «  lot  Tbe  acreage  waa  aa- 
sessed  at  $4  an  acre.  The  board  of  egoaltza- 
tlon  dmied  On  relief  prayed  for,  aad  an  ap- 
peal was  taken  to  the  eircalt  court  for  Clat- 
sop coonty.  The  court  also  denied  the  peti- 
tion, and  an  aiv>eal  Is  ^oeecnted  to  tUs 
court 

J.  F.  Hamilton,  of  Portland,  for  appellant. 
EJdward  C.  Judd,  of  Astoria  (O.  W.  Mulllna, 
of  Astoria,  on  the  brief),  for  respondent. 

ftfcCAMANT,  J.  (after  stating  the  facts  as 
above).  This  is  a  proceeding  brought  under 
the  authority  of  section  3613,  L.  O.  L.,  as 
amended  in  1913.  See  the  Session  Laws  for 
that  year,  pp.  329, 330.  The  salient  portion  of 
the  statute  has  been  recently  quoted  by  Mr. 
Justice  Bean  In  his  opinion  In  Kc  Weyerhaeu- 
ser Land  Co.,  165  Pac.  1194,  1167,  and  It  is 
not  necessary  to  set  It  up  here.  It  provides 
that  a  taxpayer  aggrieved  by  the  assessment 
of  his  property,  and  who  Is  denied  relief  by 
the  board  of  equallzatlmi,  may  appeal  to  the 
circuit  court  The  questiim  to  be  determined 
Is  whether  the  assessment  conforms  to  tbe 
actual  cash  value  of  the  property.  15ie  stat- 
ute has  been  twice  construed  by  this  court, 
and  It  Is  held  that  the  error  of  the  asse^r 
must  be  made  clearly  to  appear.  Nortbem 
Pacific  Oo.  T.  Clatsop  Connty,  74  Or.  250,  256, 
145  Pac.  271 ;  In  Be  Weyerhaeuser  Lend  Co., 
165  Pac.  1164,  1167.  This  precept  Is  fatal  to 
the  rights  asserted  by  this  appeaL 

[1]  Petitioner  relies  chiefly  on  the  testi- 
mony of  three  real  estate  brokers  and  its 
president,  Mr.  J.  F.  Hamilton.  One  of  tbe 
real  estate  men,  Ben  Ward,  was  not  question- 
ed as  to  his  familiarity  with  the  properties  in 
question.  Another  of  them,  A.  B-  Cyrus,  was 
undertaken  to  be  qualified  by  the  following 
testimony ; 

"Q.  There  are  certain  properties  that  tbe 
Douglas  Land  Company  claim  are  overassessed 
and  the  subject  of  this  litigation,  and  what  do 
yon  know  about  these  properties  now,  all  this 
property  lying  back  of  town,  assessed  at  $2,  $3, 
and  $4  a  lot  hy  the  aaaessor,  Columbia  addi* 
tion,  Columbia  Second  addition,  Dement's  ad- 
dition, East  Astoria  and  extenmon  to  Railway 
addition.  Laurel  Park  addition,  Melrose  addi- 
tion. North  addition,  Powell's  addition  and 
Railway  addition  to  Astoria— what  do  yon  know 
abont  all  these  properties?  A.  Well,  I  know 
them  in  a  general  way.  I  ban  nartir  made 
a  particular  examination  <il  these  partloular  ad- 
ditions, only  knowing  them  from  their  general 
location  ;  that  is  all." 

The  third  of  these  witnesses,  W.  E.  De- 
ment, testified  on  this  subject  as  follows: 

"Q.  You  know  these  additions  that  w««  laid 
out  In  90,  In  the  time  of  tbe  Inflation,  sooh  as 
Columbia  addition,  Columbia  Second  additioo. 
Dement's  addition.  East  Astoria,  and  extension 
to  Railway  addition.  Laurel  Park  addition,  and 
North  addition,  and  a  good  many  other  addi- 
tions. Pacific  addition,  Railway  addition;  yon 
know  somcthbic  about  where  wr  He  and  aoine- 
tbing  about  them?  A.  Well,  I  nave  a  geaexal 
idea* 

The  examination  of  all  petitioner's  wit- 
nesses was  of  the  most  general  character. 
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It  bad  rtferetwe  for  tin  most  part  to  the 
general  ralneB  of  proi>erty  In  the  parts  of 
the  county  where  the  retq>ectlTe  snbdlrlslffliB 
are  located.  Some  of  petitioner's  evidence 
bore  on  the  condition,  and  value  of  the  ser- 
mal  additions  Id  which  the  property  In  ques- 
tion Is  situate,  bat,  except  In  one  or  two 
cases,  petltlODer  did  not  prodnce  witnesses 
who  were  familiar  with  the  Iota  and  blocks 
i^iedficaily  described  In  Its  petition  and  who 
could  adTlae  the  conrt  as  to  their  value. 
Without  a  showing  of  familiarity  with  the 
prapertr  involved  hat  little  valrn  can  be  at- 
tacihed  to  tbe  testimony  of  any  witness,  and 
the  testimony  of  Ward,  Oyms,  and  Dement 
cannot  be  gtven  mneh  weijgjit. 

[2]  Hr.  IfomlltiHi  did  state  generi^ly  that 
he  knew  the  prQpMtles  invdred,  and  that 
they  were  not  worUi  minre  than  the  values 
.admitted  In  the  petition.  Tbia  is  the  oi^nlon 
of  an  intfflrested  witness,  and,  .unless  it  Is 
strongly  corrobonted,  It  Is  insaffid^t  to 
overcome  ttie  presumptloB  of  accuracy  at- 
tachii^  to  the  assessment.  Petitioner  made 
a  better  showing  in  attacking  the  assessment 
of  lots  in  addition  of  SDver  Point  GHff  than 
in  the  remainder  of  its  case.  The  testimony 
shows  ttiat  some  of  the  lots  In  this  addition 
have  only  a  nominal  Talu&  They  are  assess- 
ed at  twm  $1S  to  fSO  a  lot  The  testimony 
rtiows  niat  the  lots  In  this  subdivision  differ 
greatly  In  value,  and  there  is  no  way  by 
which  we  can  distinguish  thdse  of  substan- 
tial value  from  those  of  nominal  value.  The 
burden  is  on  petitioner,  and  It  must  fidl  be- 
cause its  testimony  lacks  the  deflnlteness  re- 
quired to  show  the  error  of  the  assess^. 

[I]  Petitioner  offered  In  evld^ee  certain 
contracts  made  by  It  with  real  estate  brok- 
ers for  the  sale  of  the  propertleB  Involved 
at  stated  prices.  The  defendant  reserved  an 
objection  to  tMa  evidence,  and  the  objection 
is  weU  taken.  Wichita  Falls  Co.  v.  Hollo- 
man.  28  OkL  419,  114  Pac.  700,  Ann.  Oas. 
1012O.  287,  dted  by  petitioner,  holds  that 
offws  tO'  sell  at  stated  prices  are  properly  re- 
ceived as  admissions  against  the  party  mak- 
ing the  offers.  On  familiar  principles  these 
oaen  are  not  admisalble  on  behalf  of  the 
party  making  them.  The  defendant  proved 
that  within  two  or  three  years  a  number  of 
sales  had  been  made  of  lots  In  the  additions 
In  Question  at  prices  equal  to  or  In  excess 
of  the  assessed  valtiationa  of  petUimer'a 
property. 

It  would  unduly  prolong  this  opinion  to  set 
out  the  evidence  bearing  on  the  value  of  each 
of  the  tracts  In  which  petitioner's  property 
Is  located.  We  have  carefully  read  and  con- 
sidered the  testimony,  and  think  that  in  no 
case  does  the  petitioner  dearly  show  that  the 
assessment  Is  in  error  to  petltkmer's  disad- 
vantage. 

[4]  It  appears  that  some  of  the  assess- 
ments in  question  were  made  by  deputy  as- 
sessors. We  are  dted  to  37  Cyc.  880,  In  sup- 


port of  the  contention  that  the  assessor  must 
Individually  assess  an  property  on  the  roll, 
and  that  an  assessment  made  by  a  deputy 
assessor  Is  invalid.  This  rule  would  make  It 
impossible  to  assess  property  in  some  of  the 
more  Important  counties  of  the  state,  as  It 
is  beyond  the  power  of  any  man  to  Investi- 
gate each  year  every  ^lece  of  property  in 
these  counties  and  appraise  it  for  assess- 
ment purposes.  However,  this  proceeding  la 
not  appropriate  to  the  determination  of  such 
a  question.  Petitioner's  only  assignment  of 
error  Is: 

"That  the  circuit  conrt  erred  in  rendering  said 
decree  and  ia  holding  that  the  property  describ- 
ed in  the  petition  was  assessed  at  its  true  cash 
value." 

There  are  no  allegations  on  which  to  try 
out  the  legality  of  these  assessments  made 
by  deputies,  nor  can  such  an  Issue  be  de- 
termined In  this  kind  of  a  proceeding. 

We  find  no  error  and  the  decree  ia  af- 
firmed. 

MeBRiDB,  a  J.,  and  MOOBB  and  BBAN, 
JJ.,  concur. 

OREGON  MILL  ft  GBATN  CO.  v.  HYDE 
(KIREPATBIGK,  Gandshee). 

(Supreme  Oonrt  of  Oregon.    Jan.  IB,  191&> 

J.  GABWIBHIOEHT    «Ss>l-^ATTfWe   OF  LlABlL- 

A  garnishee  Is  liable  onJf  because  be  ia 
Indebted  to,  or  has  proper^  m  his  posseasion 
belonging  to,  the  debtor,  either  bi  fact  or  in 
contemptatlDii  of  law. 

2.  FnavDUi^MT  Comvstahcbb  •bb22&— BuiiX 
Saucb. 

A  seller's  creditor  may  garnish  goodB  trana- 
ferred  to  a  purchaser  In  violation  of  the  bulk 
sales  law  (Ia  O.  I^.  S8  608»-«0r2),  as  amended 
by  l4ws  191B,  p.  687. 

8.  FaAUDtTLBNT  CoirVErAHOCS  *=»172(1)  — 
BuiA  Sales  Aax—Esvscn:. 
Under  the  bulk  sales  act  (L.  O.  I*.  jS  6060- 
60T2),  as  amended  by  Laws  1013,  p.  537,  mak- 
ing certain  sales  void  as  to  the  seller's  credi- 
tors, a  sale  is  valid  between  the  seller  aad 
purchaser,  and  la  merely  voidable  at  ,  the  in- 
stance  of  the  seller's  creditors. 

4.  Fbacoui^t  .ConvKTAircss     •»225  — 

Bulk  Sales— Batification, 
A  seller's  creditor  may  waive  the  frand  and 
ratify  a  sale  la  violatiou  of  the  bulk  sales  act 
{L.  0.  U  it  e06&-9072),  as  amended  by  Laws 
1913,  p.  537. 

6.  FrATTDDUNT  ConVBTAHOES  id=s>225— Pbo- 
CBEDINQB  AGAINST  GABNISHEE— ESTOPPEI,. 

A  judgment  creditor's  attempt  to  collect  its 
debt  directly  frtm  the  judgment  debtor,  etc., 
Jteld  not  to  estop  it  from  proceediug  against 
a  garnishee,  who  had  not  changed  his  position 
because  of  the  creditor's  action  or  statements. 

0.  Election  or  Beuedies  ^=>10  —  What 

CONSTITDTES. 
A  person  commencing  a  salt  in  ^nornnce 
of  substantial  facts  affording  a  different  reme- 
dy, may,  upon  acquiring  sndl  Information,  adopt 

the  alternate  remedy. 

7.  Election  of  Remedies  4=all— Mistakb 
AS  TO  Remedy. 

A  Judgment  creditor's  right  to  set  aside  a 
sale  by  the  debtor,  void  onder  Bulk  Sales  Act 
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(h.  O.  li.  U  6069-607^,  aa  amended  hj  Laws 
1913,  p.  S37,  is  not  precluded  by  its  prenooB  ac- 
tion against  the  purcbaser  upon  a  nonexistinK 
promise  to  pay  the  debt  involved,  since  pursuing 
a  fancied  remedy  does  not  waire  tbe  t$al  ranedy. 

Bn  (Banc.  Amieal  from  Olrcult  Court, 
Baker  County ;  J.  W.  Knowles,  Judge. 

Action  by  the  Oregon  Mill  &  Gialn  Company 
against  H.  G.  Hyde,  defendimt,  wltb  CUanncey 
Elrkpatrlck,  doing  bnslneaB  under  tbe  name 
of  tbe  KlriEpatrl(^  Grocery,  as  gamlabee. 
Judgment  tor  plalntlfl  against  the  garnishee, 
and  the  garnishee  appeals.  Affirmed. 

See,  also.  66  Or.  21, 138  Pae.  69;  78  Or.  466, 
153  Pae.  41.  488. 

Channcey  KirtEpatrlck  has  appealed  from 
a  Judgment  which  was  rendered  against  htm 
as  garnishee  after  the  Issuance  of  an  ex- 
ecution on  a  Judgment  that  had  been  obtained 
by  the  Oregon  Mill  &  Grain  Company,  a  cor- 
poration, against  H.  Q.  Hyde,  who  once  owned 
a  grocery  store.  Hyde  purchased  goods  for 
his  business  and  became  indebted  to  various 
wholesalers.  Including  tbe  Oregon  Mill  & 
Qraln  Company.  In  the  early  days  of  1011, 
Hyde  sold  his  business  and  the  entire  stock 
of  goods,  valued  at  (4,000.  to  Chauncey  Kirk- 
Patrick,  who.  In  addition  to  a  specified  snm 
to  be  paid  to  Hyde,  agreed  to  pay  certain 
creditors  who  had  sold  goods  to  Hyde  for  use 
in  the  business.  Hyde  gave  a  bill  of  sale  to 
Klrkpatrick,  and  this  Instrument  contains  a 
list  of  Hyde's  creditors  to  be  paid  by  Klrk- 
patrick.  The  name  of  tbe  Oregon  MUl  k 
Grain  Company  does  not  appear  in  the  list. 

On  February  14,  1912,  the  Oregon  Mill  & 
Grain  Company  commenced  an  action  against 
Kirkpatrlck  to  recover  from  him  the  amount 
which  Hyde  owed  the  corporation,  on  the 
theory  that  Eirkpatrick  had  agreed  to  pay 
Hyde's  indebtedness  to  it.  The  goods  in  the 
store  were  attached  as  the  property  of  Eirk- 
patrick. A  trial  resulted  in  a  directed  ver- 
dict and  Judgment  for  Kirkpatrlck,  and  upon 
ap{»eal  to  this  court  tbe  Judgment  was  affirm- 
ed in  an  oiHnlon  delivered  in  June,  1913,  and 
reported  in  66  Or.  21.  183  Pac.  69,  on  the 
ground  tliat  tbe  bill  of  sale  constituted  the 
only  competent  evidence  of  the  terms  of  sale, 
and  that,  since  tbe  name  of  the  Oregon  Mill 
&  Grain  CSompany  did  not  appear  among  the 
names  of  tbe  creditors  given  in  the  bill  of 
sale,  the  corporation  was  without  competent 
evidence  to  prove  the  agreement  alleged  by  it. 

Having  failed  in  Its  attempt  to  recover 
from  KiiiEpatrlck  the  Oregon  Mill  &  Grain 
Company  began  an  actlcxi  against  Hyde  on 
September  25,  1013,  to  recover  the  price  of 
the  goods  sold  to  him  by  the  corporation. 
This  action  terminated  on  January  14,  1914, 
in  a  stipulated  Judgment  for  $716  against 
Hyde.  An  execution  was  issued  on  this  Judg- 
ment on  January  80,  1914,  and  a  copy  of  it 
and  a  notice  of  garnishment  were  left  with 
Eirkpatrick,  who  responded  to  the  notice  by 
certifying  on  February  20,  1014,  tliat  he  had 
nothing  in  his  possession  or  under  his  con- 
trol "of  any  nature  or  deacrtiitioa  belonging 


to  H.  6.  Hyde."  Not  being  sattefled  -with  tbe 
certificate  given  by  Eirkpatridc,  tbe  corpora- 
tion obtained  an  order,  as  permitted  by  sec- 
tion 303,  If.  O.  L.,  reqnlrlng  the  garnishee  to 
appear  for  eraminntlon.  Written  allegations 
and  interrogatories  were  served  upon  the 
garnl^ee  In  eompUanee  with  MetloB  916,  L 
O.I*. 

In  the  meantime,  on  February  5, 1914,  Hyde 
had  begun  a  suit  acainst  Kirkpatriift  to  re- 
form tbe  bill  of  sale  by  Inserting  in  It  ttie 
name  of  the  Oregon  Mill  A  <^aln  Company 
as  one  of  the  creditors  to  be  paid  by  Kirk- 
patrlck. Because  of  tbe  poidency  of  tbft 
suit  in  equity,  the  parties  to  the  garnishment 
proceeding  stipulated  on  November  5,  1014, 
that  its  progress  should  be  stayed  until  a 
determination  of  tbe  suit  A  trial  of  tbe  suit 
in  the  circuit  court  resulted  in  a  decree  re- 
forming the  bill  of  sale,  as  prayed  for,  and 
a  Judgment,  in  favor  of  Hyde  for  $535.62,' 
which  was  found  to  be  the  amount  due  from 
Hyde  to  tbe  corporation.  Ut>on  an  aroeal  to 
this  court  we  rendered  an  opinion,  reported 
In  78  Or.  466,  153  Pac.  41,  488,  in  November, 
1916,  setting  aside  the  Judgment,  reversing 
the  decree,  and  dismissing  the  suit,  on  the 
ground  tliat  tbe  demurrer  to  the  cnnplalnt 
should  tiave  been  sustained  because  tbe  plead- 
ing was  not  BuflielenL  It  also  appears  that 
on  December  6. 1914,  Hyde  commenced  an  ao* 
tion  against  EirkpatrKA  to  recover  9661.77, 
but  Bubsequraitly  on  January  19, 1915,  the  ac- 
tion was  dismissed  on  the  motion  of  Hyde. 

After  the  termination  of  the  suit  in  equity, 
the  circuit  court,  on  January  18,  1916,  heard 
and  overruled  a  motion  which  the  garnishee 
liad  filed  against  the  allegatl<ms  served  upon 
him  In  the  garnishment  proceeding.  The 
governing  theory  upon  which  title  allegations 
were  framed  was  that  tbe  sale  to  Kirkpatrlck 
was  void  as  against  tbe  Oregon  Mill  ft  Grain 
Company  because  made  witbout  compliance 
with  the  requiremMit  of  the  bulk  sales  act, 
and  that  therefore  Elrkpatrti^  stood  in  the 
position  of  a  third  person  holdiiig  Hyde's 
property.  The  motion  which  tbe  gamiBhee 
had  filed  and  the  court  bad  overruled  was 
directed  against  those  porta  of  tibe  allecadiMiB 
which  referred  to  the  vtolatloa  ot  tbe  bulk 
sales  act  The  gamlabee  ttaen  returned  tbe 
allegations  and  interrogatories  with  his  writ- 
ten answer  as  directed  by  section  316,  U  O. 
Ix  Tbt  answer  reiterates  the  aflirmatlon 
made  in  the  certificate  that  the  garnishee 
neither  owed  Hyde  any  money  nor  bad  any 
property  belonging  to  Urn.  The  garnishee  re- 
fers to  the  action  which  Hyde  commenced 
on  December  5;  1914,  and  dismissed  on  Jan- 
uary 10,  1015,  narrates  all  the  steps  tak^ 
from  the  beginning  to  the  end  of  tbe  action 
prosecuted  by  the  Oregon  Mill  &  Grain  Com- 
pany against  Kirkpatrlck,  and  recites  the  en- 
tire story  of  the  suit  in  equity  brought  by 
Hyde  against  Eirkpatrick;  and,  based  upon 
these  facts,  the  garnishee  pleads  the  defense 
of  former  adjudication,  and  also  alleges  that 
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tbe  Oregon  UUl  ft  Grain  Oompany  aa^t  to 
be  estopped  to  claim  that  the  grocery  gtore 
belonged  to  Hyde,  bocaua^  by  prosecuting  the 
action  agaiaat  Klrkpatrlck  tbe  cwporatlon 
elected  to  treat  the  store  ai  property  belong- 
ing to  him. 

Replying  to  Out  answer  of  the  garnishee, 
tbe  Oregon  BfiU  ft  Grain  Company  explains 
the  action  whlcb  It  nnauccesBfnlly  prosecuted 
against  Kirkpa trick  by  averring  that  It  was 
informed  by  both  Hyde  and  Kii^patrlck  that 
ttie  latter  would  pay  the  debt  owing  from  the 
former,  and  that  actljig  upon  endi  Informa- 
tion it  pursued  a  mistaken  remedy. 

The  circuit  court  concluded  that  a  failure 
to  observe  the  provisions  of  the  bulk  sales  act 
(grated  to  void  the  sale  as  against  tbe  Ore- 
gon Mill  ft  Grain  Company,  and  that  there- 
fore ElApatrlck  had  in  bis  possession  prop- 
erty belonging  to  Hyde,  and  a  Judgment  for 
$716  was  accordingly  r^dered  against  Klrk- 
patrlck  In  favor  of  the  company, 

M.  D.  Clifford,  of  Baker  (Clifford  ft  Correll, 
of  Baker,  on  tbe  brM),  tot  appeUant  O.  B. 
Moant,  of  Bakw.  for  respondent 

HARRIS,  J.  (after  stating  tbe  facts  as 
above).  Sections  6068-6072,  L.  O.  L.,  as 
amended  by  chapter  281,  Iawb  1913,  and 
commonly  referred  to  as  the  "Bulk  Sales 
Act,"  requires  a  written  statement  under 
oatii  containing  the  names  and  addresses  of 
tbe  creditors  of  tbe  v^idor,  directs  the  giv- 
ing of  notice  to  sudi  creditors,  and  provides 
that  a  sale  of  a  stock  of  goods  in  bulk  with- 
out ctHnplying  with  the  act  **diall,  as  to  any 
and  all  creditors  of  the  vendtn-,  be  conclu- 
sively presumed  fraudulent  and  void."  Tbe 
sale  by  Hyde  to  Klrkpatrlck  was  the  sale  of 
a  stock  of  goods  in  bulk,  and  It  was  made 
without  attempting  to  cowfily  with  the  re- 
quirements of  the  bulk  sales  act  The  judg- 
ment in  the  garnishment  proceeding  is  pred- 
icated upon  the  theory  that  as  against  the 
Judgment  creditor,  the  Oregon  Mill  ft  Grain 
Company,  the  gamisfaee,  Klrkpatrick,  bad  In 
his  possession  propoily  t>elonglng  to  the 
Judgm«it  debtor,  Hyde.  The  appeal  la  pre- 
sented on  the  hypothesis  that  the  suit  In  eq- 
uity prosecuted  by  Hyde  against  Klrkpatrick 
and  the  action  at  law  pursued  by  the  corpo- 
ration against  Kirkpatri<dE  c(»istlttitedi  (1) 
an  adjudication  that  Klrkpatrick  was  not  In- 
debted to  Hyde;  and  <2)  an  election  by  tbe 
corporation  to  approve  tbe  sale  to  Klricpat- 
rick. 

[1  ]  The  right  of  a  Judgment  creditor  to  re- 
cover from  a  garnishee  depends  upon  wheth- 
er the  garnishee  has  property  belonging  to, 
or  owes  a  debt  to,  the  judgment  debtor.  The 
garnishee  becomes  liable  -to  the  judgmrat 
creditor  only  because  he  is  Indebted  to,  or 
has  property  in  his  possession  belonging  to, 
the  Judgment  debtor.  The  garnishee  may 
have  in  his  poe session  property  which  (1)  is 
in  fact,  or  C2)  is  in  contemplation  of  law,  al- 
though not  In  flact,  owned  by  the  Judgment  i 
debtw.  It  maj  tw  aasomedr  tot  the  ptirposes  I 


of  the  instant  cose,  that  as  between  Hyde  and 
Klrkpatrick  the  latter  neither  owes  nor  has 
in  his  possession  property  belonging  to  the 
former;  and  It  may  also  be  assumed,  bat 
it  Is  not  dedded,  that  the  court  adjudicated 
in  tbe  suit  prosecuted  by  Hyde  and  In  the 
action  maintained  by  the  corporation  against 
Klrkpatrick  that  tbe  latter  did  not  agree  to 
pay  Hyde's  debt  to  the  corporation.  In 
brief.  In  order  that  the  contention  of  the  gar- 
nishee may  be  presented  upcm  a  statement 
of  facts  most  favoraUe  to  him  it  may  be  as' 
snmed  that  he  neither  owed  Hyde  a  debt  nor 
agreed  to  pay  Hyde's  debt  to  the  corpora- 
tion ;  that  as  between  Hyde  and  Klrkpatrick 
the  latter  did  not  have  In  bis  poeseaslon  any 
property  belonging  to  the  former;  and  that 
it  has  already  been  determined  by  a  final  ad- 
judication that  Klrkpatri(A  did  not  agree  to 
pay  Hyde's  debt  to  the  Oregon  ;U111  ft  Grain 
Company. 

[2]  Tbe  sale  of  the  stock  of  goods  was  val- 
id as  between  Hyde  and  Klrkpatrick,  and 
therefore  as  between  them  the  latter  did 
not  have  property  which  in  fact  belonged  to 
the  former.  12  R.  C.  L.  525.  l^e  statute, 
however,  interposes  and  provides  that  as  to 
the  creditors  of  the  vendor  the  sale  abail  "be 
conclusively  presumed  fraudulent  and  void," 
so  that  while  there  may  be  a  change  of  poa- 
session  there  cannot  be  a  transfer  of  title  if 
Uie  bulk  sales  act  is  not  complied  with,  and 
hence  the  vendee  holds  In  his  possession 
property  whidi  in  contemplation  of  law  la 
still  the  property  of  the  vendor;  and  since 
the  vendee  has  property  which  In  the  eyes  of 
the  law  belongs  to  the  vectdor,  a  creditor  of 
tbe  latter  can  attach  the  pn^rty.  If  the 
vendee  has  sold  or  disposed  of  the  property 
he  is  nevertheless  liable  to  the  creditors  of 
the  vendor  to  thtf  extent  of  the  value  of  the 
property,  and  the  proceeds  of  the  sale  may 
be  garnished  by  such  creditors,  on  the  the- 
ory that  tbe  vendee  stands  In  tbe  position  <^ 
a  trustee  who  is  responsible  to  the  creditors 
for  the  dlsimsitlon  of  the  pn^rty.  Kohn  v. 
FlsbtKich,  36  Wash.  69,  78  Pac.  199.  104  Am. 
St  Rep.  941;  Owosso  Carriage  ft  Si  Co.  r. 
Sweet.  107  Tex.  807,  179  S.  W.  257,  K  R.  A 
1916B,  970;  Jaqnes  ft  Tlnsley  Co.  v.  Cars- 
tarphen  Warehouse  Co.,  131  Ga.  1,  62  S.  R 
82 ;  Schneider  v.  I«e,  33  Or.  578,  688, 17  Pac. 
269;  12  R.  O.  U  629.  The  right  of  the  Ore- 
gon Mill  ft  Grain  Oompany  to  reach  the  stock 
of  goods  sold  to  Klrkpatrick  does  not  depend 
upon  '  whether  Klrkpatrick  had  property 
which  in  truth  belonged  to  Hyde;  but  its 
right  depends  upon  whether  Klrkpatrick  had 
in  his  possession  a  stock  of  goods  which  bad 
been  delivered  to  him  by  Hyde  without  com- 
plying with  the  bulk  sales  act  and  conse- 
quently It  is  immaterial  whether  Klrkpat- 
rick owed  a  debt  to,  or  had  property  which 
In  fact  belongs  to,  Hyde,  or  .whetiier  the 
garnishee  In  truth  agreed  to  pay  the  debt  of 
Hyde,  or  whether  it  was  finally  adjudicated 
I  that  Klrkpatrlck  did  not  agree  to  pay  Hyde's 
I  d^  to  the  Oregon  Mill  ft  jGraln  Comi»any, 
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[1.4]  AltbcnuSi  the  word  "void"  Is  vwd. 
fhe  lOalii  meaning  of  tbe  etatate  Is  tbat  a 
sale  la  valid  as  betwem  the  seller  and  pur- 
chaser, but  It  is  merely  voldaUe  at  ttie  In- 
stance  of  a  creditor  of  the  seller.  12  R.  0. 
L.  474,  62S;  McOreeBfiiy  w.  Muiphy,  7ft  N. 
H.  888,  82  Aa  720,  39  U  B.  A.  (N.  S.)  874. 
As  said  by  Mt.  Justice  Burnett  In  Bauw 
T.  Johnson,  166  Pac:  1001,  lOOS,  tbe  leglsla- 
tioD  "TCsts  ta  credltOTS  a  right  irtildi  when 
acting  for  themselTes  they  are  at  liberty  ^- 
ther  to  assert  or  Ignore^;  and  since  a  sale 
aC  a  stock  of  goods  Is  merely  vddalde  at 
tbe  instanoe  of  a  creditor,  the  firaud  which 
the  law  conclnBlT^  presnmes  to  edst  may 
be  waived  and  the  sale  ratified  by  the  cred- 
itor. Bradtfddt  v.  Cooke,  27  Or.  104,  201, 
40  Pea  1.  50  Am.  St  B^.  701;  Bice  t.  West, 
80  Or.  640,  646, 157  Pat  U06;  Knoop  Kel- 
aey,  102  Mo,  201,  14  &  W.  110.  22  Am.  St 
Bep.  7n,  770  ;  20Oyc.  484;  12  R  0.  I*  409. 
But  as  stated  In  Bump  on  IVandment  Cbn< 
veyances  (4tb  EA.)  C  466: 

"Mere  nodee  wtthoat  any  action  on  the  part 
of  the  creditor,  or  mere  acouiescence  by  tak- 
ing no  present  measures  to  interfere  with  the 
transfer,  does  not  amount  to  confirmation,  for 
he  can  be  preclnded  from  aasBlIinK  the  transfer 
only  on  the  ground  of  estoppel  or  agreement; 
there  must  be  a  benefit  conferred  upon  bim, 
or  a  disadvanUge  suffered  by  the  gruitee  anch 
as  can  bhid  the  conscience  of  the  former  or 
clothe  bis  act  with  the  charaetsr  of  a  contract" 

It  Is  not  pret«ided  that  the  cc«poratloD 
gave  Its  consmt  before  the  sale  was  made, 
and  hence  If  the  company  is  prevented  from 
attackli^  the  sale  it  ts  only  because  It  has 
oonflimed  the  sale  either  by  acts  and  dec- 
larations which  create  an  estonnl  in  pals, 
w  by  an  election  of  remedies. 

[i]  Kirkpatrldc  has  not  sustained  any  loss 
or  sufEered  any  detriment  or  changed  his 
poaitloa  by  reaacm  of  any  act  or  declaration 
of  the  M^KvattMi;  nor  has  the  corporatlmi 
gained  any  advantage  or  bowflt  by  reason 
of  any  act  done  or  uty  declaration  made  by 
tt.  KlrkpatKi<&  has  nelthw  done  anything 
that  he  would  not  have  duie,  nor  omitted  to 
do  anything  that  he  would  have  done,  except 
tor  the  acts  w  dedaratlwis  of  the  oorpora- 
thxL  Even  though  the  Oregon  HIU  &  Oraln 
Company  were  until  now  unknown  to  Klrk- 
patrick,  nevertheless  he  would  have  done  exr 
actly  as  he  did  do.  The  conduct  of  the  cor- 
poration did  not  woA  an  estoppel  In  pals. 
Marquette  Goun^  Sav.  Bk.  v.  Koivisto,  162 
Mich.  554,  127  N.  W.  680. 

[S,  7]  We  now  c<Hiie  to  a  CMislderatlcm  of 
the  question  o£  whether  the  prosecutloD  of 
the  action  by  the  Oregon  Mill  ft  Grain  Com- 
pany against  Kirkpatrlck  operated  as  an 
election  of  remedies  so  as  to  preclude  the 
Tight  8ubaequ«itly  to  resort  to  garnishment. 
Election  o£  remedies  is  dttOned  In  16  Cya 
2B2,  thus:  ■ 

"Eaectlon  at  remedies  has  bsen  defined  to  b« 
tbe  right  to  choose,  or  the  act  of  choosing  be- 
tween different  actions  or  remedies,  where 
plaintiff  has  suffered  one  species  of  wrong  from 
tbe  act  eomidalned  of.  And  broadly  speaking, 
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an  election  of  remedies  Is  the  cboioe  by  a  party 
to  an  action  of  one  of  two  or  more  coexisting 
remedial  rights,  where  several  snA  rigiLtt) 
arise  oat  of  tibe  same  focts;  but  the  term  has 
bem  generally  limited  to  a  ehoies  by  a  party 
between  Inconwitoit  remedial  rights." 

See,  also,  Kearney,  etc,  Co.  v,  Unint  Pa- 
cific By.  Co.^  97  Iowa.  710,  66  N.  W.  1000.  60 
Am.  St  Bep.  484,  480.  An  election  of  r«ne- 
dies  is  defined  in  d  B.  O.  L.  996,  "as  tlie 
chooslDg  b^ween  two  at  more  different  and 
coexisting  modes  of  procedure  and  relief  al- 
lowed by  law  on  the  same  state  of  facts." 
The  basis  of  the  ^pidlcatlon  <nC  the  doctrine, 
as  stated  In  MUls  v.  Farkhnrat  126  N.  T.  80. 
26  N.  E.  1041,  18  li.  B.  A.  472,  474,  -is  in  tbe 
proposition  that  where  there  hi,  by  law  or  by 
contract  a  choice  between  two  remedies, 
whidi  proceed  upon  opposite  and  irreconei^ 
lable  claims  of  r^^t  the  one  taken  must  ex- 
clude and  bar  the  prosecutloa  of  the  oUwr." 

The  same  facta  may  create  two  or  more 
remedial  rights,  eatft  of  wbi<di  is  inconsistent 
with  the  other,  and  all  of  which  exist  in  a  state 
of  snspeoslon  untU  oie  of  them  is  selected  by 
the  person  entitled  to  choose;  but  when  he 
malices  his  choice  the  right  chosen  Is  preserved, 
and  from  that  moment  becomes  the  only  one 
available  to  bim.  while  all  the  rest  are  dls> 
solved  and  cease  to  exist  Illustrations  with- 
out number  could  be  given.  Our  own  pree< 
ed^ts  illustrate  the  doctrine.  If  a  person 
Is  Inbusted  with  chattels  with  power  to  sell, 
and  pledges  the  property  to  secure  advances 
made  on  his  oitn  account  the  owner  can  sue 
hlu  for  tile  value  of  the  property  converted, 
or  he  can  sue  (m  the  cMitract;  but  the  ownw 
caimot  have  both  remedies.  Nichols  v.  Gage, 
10  Or.  82,  86.  The  breach  of  a  contract  pro- 
viding for  the  conditional  sale  of  personal 
pr<^rty  gives  the  a^er  more  than  one  reme- 
dial right;  but  if  he  undertakes  to  recover 
the  price  he  cannot  afterwards  change  hla  po- 
sition and  recover  tbe  property  In  specie. 
Francis  v.  Bohart  76  Or.  1,  143  Pac  020, 
147  Pac  756,  L.  B.  A.  lOlGA.  022;  American 
Process  Go.  v.  Florida  Pressed  Brick  Ca,  56 
Fla.  U6,  47  South.  042,  16  Ann.  Cas.  1064. 
The  rule  Itself  is  simple  oaough,  althous^  tbe 
application  of  It  Is  sometimes  difficult  and  oc- 
casimially  confusing;  and  perhaps  as  suggest- 
ed in  RoweU  v.  Smith,  123  Wis.  610,  102  N. 
W.  1,  B  Ann.  Cas.  773,  some  of  the  seeming 
conflict  of  Judicial  opinion  arises  out  of  a 
failure  to  observe  the  finer  distinctions  be- 
tween tbe  doctrines  of  estoppel  in  pals,  res 
adjudlcata,  and  election  of  remedies.  The 
questltm  of  whether  coexisting  remedial  rights 
are  inconsistent  with  each  other  la  to  be  de- 
termined by  a  conidderatlon  of  the  relation 
of  the  iwrties  with  reference  to  the  right  at- 
tempted to  be  «iforced.  American  Process 
Co.  V.  Florida  Pressed  Brick  Co.,  66  FU.  116, 
47  South.  042.  10  Ann.  Cas.  1064;  Capital 
City  Bank  t.  Hllaon,  64  Fla.  206,  00  South. 
189,  Ann.  Cas.  1014B,  1211 ;  BoweU  t.  Smith. 
123  Wis.  610, 102  N.  m  1,  3  Ann.  Gas.  773. 

It  Is  not  necessary  to  detemlne  wbetbw 
the  sftere  eommencemeitt  of  an  actloa  to  w- 
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tun  one  of  two  or  more  coexlstdng  but  In- 
consistent remedial  rights  operates  as  an 
IrreTocable  selection,  *  altbougb  tbe  clear 
weight  of  judicial  (pinion  Is  to  the  effect  that 
the  commencement  of  a  suit  or  action  is  an 
election.  Frlsch  y.  Wells,  200  Mass.  429,  86 
N.  E.  TIB,  23  L.  B,  A.  (N.  S.)  144;  Conrow  T. 
Uttle,  lie  N.  T.  387,  22  N.  E.  346,  5  L.  E.  A. 
608;  RoweU  v.  Smith,  123  Wis.  510, 102  N.  W. 
1,  3  Ann.  Cas.  T73;  Griraard  t.  Flte.  137 
Tenn.  103,  191  8.  W.  969,  L.  R.  A.  1917D,  652 ; 
16  Cyc.  259;  7  Ency.  PI.  &  Pr.  368.  In  a  few 
Jurisdictions,  however,  the  mere  commence- 
ment of  a  aolt  or  action  does  not  prevent  the 
plaintiff  from  dismissing  It  and  pursuing  an- 
other remedy.  Johnson-Brlnkman  Com.  v. 
Missouri  Pa<lflc  R.  Oo.,  126  Mo.  344,  28  S.  W. 
870,  26  L.  R.  A.  840,  47  Am.  St  Rep.  675;  »  R. 
C.  L.  mi. 

The  selection  of  one  of  two  or  more  co- 
«xlatlng,  inconsistent  remedial  rights  Is  not 
Irrevocable,  however,  tinleas  made  ^tb  a 
knowledge  of  the  facts  out  of  which  snch 
rl^ts  arise;  and  hence  If  one  commences  a 
snlt  or  action  in  Ignorance  of  fbe  mbstantlal 
facts  whlcb  offer  an  alternate  remedy,  he 
may,  when  informed,  adopt  a  different  reme- 
dy- Rehfleld  t.  Winters.  62  Or.  28»,  806,  125 
Fac.  289 ;  Kearney  HUltag  &  Elevator  Co.  y. 
Union  Padflc  By.  Coi.  97  Iowa.  719,  66  Fac. 
1069.  69  Am.  St  B^  434;  Zimmerman  v. 
Bobinson  &  Co.,  128  Iowa.  72. 102  N.  W.  814. 
6  Ann.  Gaa.  960;  Hifltne  Plow  Go.  v.  Bodgera, 
S3  Kan.  743. 37  Fac.  Ul,  42  Am.  St  Bep.  317; 
Murphy  t,  Hob^lnson,  93  Miss.  643, 48  South. 
178,  21 1»  B.  A.  (N.  SO  785. 17  Ann.  Cas.  6U; 
16  Cyc.  261;  9  B.  a  U  962.  The  Oregon  Mill 
&  Grain  Company  excuses  the  prosecution  of 
the  action  at  law  against  Klrkpatrlck  by  a^ 
leging  anA  offering  evUeoce  to  diow  that  it 
was  Induced  to  bring  the  action  by  atatonents 
made  by  both  Hyde  and  Klrkpatrick.  We  do 
not  find  It  necessary  to  dedde  whether  the 
excuse  offered  is  sufficient  to  bring  the  oor- 
pocatiim  within  the  rule  which  permits  a  par- 
ty to  surrender  tba  nmedlal  tight  previous; 
ly  asserted  and  to  adopt  another  inconsistent 
rl^t  in  lieu  of  the  one  surrendered,  but  we 
shall  proceed  to  Inquire  whether  the  Oregon 
Mill  ft  Grain  Conq^any  did  In  fact  selef^  aae 
of  two  or  more  coexlrtlng,  incon^stent  reme- 
dial Tights  when  it  bnnight  titie  action  at  law 
against  Klrkpatrlck, 

Tbo  garnishment  proceeding  arises  out  of 
the  fact  that  Hyde  owes  the  coiporaUon  and 
Klrkpatrlck  has  property  which  In  otmtentpla- 
tion  of  law  belongs  to  Hyde  and  can  be 
applied  upon  his  debt  Vfinea  Hyde  sold  to 
Klriqiatrlck,  the  corporation  confessedly  had 
the  right  to  attach  the  property  purchased  by 
Klrkpatrlck.  but  it  did  not  have  an  Independ- 
ent ri^t  to  compel  KIrkpatrick  to  pay  Hyde's 
debt,  because  KIrkpatrick  had  not  agreed  to 
pay  It  It  must  be  admitted  that  the  right  to 
recover  from  Hyde  and  the  ri^t  to  atta<^ 
the  goods  In  Klrkpafrick'a  possession  existed 
when  the  purchase  was  completed,  and  that 
snCh  ritfit  «C  attachment  sUU  cxistB  unless 
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defeated  by  the  election  of  as  Inconsistent 
coexistent  right.  KIrkpatrick  contends,  and 
It  is  here  assumed,  that  he  never  agreed  to 
pay  Hyde's  debt,  and  therefore  the  corpora- 
tlon  never  at  any  time  bad  the  independent 
riiAit  to  compel  KIrkpatrick  to  pay  Hyde's 
debt  The  situation  presented  here  then  la 
one  where  It  is  conceded  that  Immediately 
after  the  sale  the  cori>oratlon  had  the  right 
It  now  seeks  to  enforce,  but  never  at  any 
time  had  the  right  It  flist  asserted.  In  other 
words,  the  corporation  did  not  at  first  assert 
a  right  that  It  did  have,  but  it  only  asserted 
a  right  that  It  did  not  have.  The  corpora- 
tion was  mistaken.  "There  were  not  In  fact 
or  in  law  two  or  more  ri^ts  from  which 
to  choose,  although  one  remedial  right  did 
actually  exist  There  would  be  neither  jus- 
tice nor  sense  In  a  rule  that  takes  from  a 
persmi  that  which  he  has  merely  because  be 
claims  that  which  he  does  not  have.  Our 
attention  has  not  been  directed  to  a  Edngle 
adjudicated  case  Involving  a  state  <jt  facts 
analc^us  to  those  {treeented  here  and  snp- 
porttng  the  podtlon  takten  by  the  garnishee. 
If  Klrkpatrlck  had  [owmised  to  pay  Hyde*B 
debt  then  one  of  two  rights  would  have  been 
available  to  the  corporation,  and  a  different 
state  of  facts  would  also  be  presented  If 
KlricpAtriek  had  been  Inddi>ted  to  Hyde  t<a 
all  or  a  portion'  of  Uie  purchase  price  and 
that  debt  had  been  attariied  by  the  corpora- 
tion for  the  payment  of  Hyfle's  debt  Carter 
T.  Smith.  28  Wis.  4B7.  The  garnishee  In  the 
twwtyirf.  case,  hemmvt,  is  arguing  that  the 
corporation  mnat  lose  what  all  parties  are 
obliged  to  admit  was  a  onco  listing  ri^t, 
solely  because  It  asserted  a  ritfit  which 
never  azlated  at  any  tlme^  The  pursolt  of  a 
fancied  remedy  is  not  penalised  by  the  loss 
oC  a  real  remedy.  The  attempt  upon  the 
part  of  the  corporation  to  ctdlect  fxom  Klrk- 
patridE  by  a  direct  action  against  him  was 
the  pursuit  of  a  flincied  remedy;  the  rl^ 
to  sue  Hyde  dlreeOy  and  to  attadi  the  i«op- 
erty  in  Kirkpatrlck's  poeBes8l<m  was  a  real 
right  which  actually  existed,  and  therefore' 
the  prosecntUm  of  the  action  at  law  against 
KIrkpatrick  was  a  fancied  remedy,  while 
the  garnishment  proceeding  Is  a  real  remedy. 
In  the  well-considered  case  of  American  Pro- 
cess Go.  T.  Florida  Pressed  Brick  Co.,  66 
Fla.  116.  47  SouOl  942.  16  Ann.  Gas.  1064. 
tb»  court  uses  the  following  language: 

"If  In  fact  or  in  law  only  one  remedy  exlsfii 
and  a  mistaken  remedy  is  pursoed  the  proper 
remedy  is  not  tiiereby  waived.  Where  more 
than  oae  remedy  for  toe  enforcement  of  a  par- 
ticular right  actually  exists,  and  such  remedies 
considered  with  reference  to  the  relation  of  the 
parties  as  asserted  in  tlie  pleadings,  are  in- 
coDBistent,  the  pursuit  of  one  with  knowledge 
of  the  facts,  is,  in  law  a  waiver  of  the  riglit  to 
pursue  the  other  incousistant  remedy." 

The  rule  that  the  assertion  of  a  mistaken 
remedy  does  not  preclude  the  enforcement  of 
a  real  remedy  Is  thoroughly  established  by  the 
Olsons  of  courts  and  text-writers.  Povreil 
T.  D„  a  ft  G.  B.  B.  B.  Co,  10  Or.  88,  43, 
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16  Pac.  863,  8  Am.  St.  Rep.  251 ;  Morris  t, 
Sheridan,  167  Pac.  593,  506 ;  RehfleW  v.  Win- 
ten,  62  Or.  '20d,  306,  125  Pac.  280;  Capital 
City  Bank  r.  Hllson.  64  Fla.  206,  60  South. 
189,  Ann.  Cas.  1914B,  1211 ;  McCoy  t.  Mc- 
Coy, 32  Ind.  App.  38.  69  N.  K.  193,  102  Am. 
St.  Rep.  223;  Bolton  Mines  Co.  t.  Stokes, 
82  Md.  50,  33  Atl.  491,  31  L.  R.  A.  789; 
Henry  v.  Herrlngton,  193  N.  Y.  218,  86  N. 
B.  29,  20  L.  H,  A.  (N.  8.)  251;  RoweU  T. 
Smith,  123  Wla.  510,  102  N.  W.  1,  3  Ann. 
Cas.  773;  Fuller-Wnrren  Co.  t.  Hnrter,  110 
Wis.  80,  85  N.  W.  698,  63  L.  R.  A.  608,  84 
Am.  St  Rep.  867;  Clausen  t.  Head,  110 
Wis.  406,  80  N.  W.  1028,  84  Am.  St.  Rep. 
933;  Zimmerman  T.  Robinson  &  Co.,  128 
Iowa,  72,  102  N.  W.  814,  5  Ann.  Cas.  960; 
Harrill  V.  Dans,  168  Fed.  187,  94  G.  C.  A. 
47,  22  L.  R,  A.  (N.  S.)  1153;  Agar  t.  Wins- 
low,  123  Cal.  687,  OS  Pac.  422.  69  Am.  St 
Rep.  84;  Wells  v.  W.  U.  T.  Co.,  144  Iowa, 
800,  128  N.  W.  371,  24  U  E.  A.  (N.  S.)  1045, 
188  Am.  St  Rep.  817;  Clark  t.  Heath,  101 
He.  530,  64  Atl.  913,  8  L.  R  A.  (N.  S.)  144 ; 
Snow  V.  Alley,  .106  Mass,  193,  30  N.  E.  691; 
Jobnson-Brinkman  Com.  t.  Central  Bank, 
116  Mo.  558,  22  S.  W.  813,  88  Am.  St  Bep. 
615,  625;  15  Gyc.  262  ;  9  R.  a  U  062;  7 
Bncy.  PI.  ft  Pr.  366. 

The  action  at  law  bron^t  by  the  corpora^ 
tlOB  against  Kirkpatrick  was  decided  by  thla 
court  on  June  3,  1918,  and  a  petition  for  re- 
hearing  was  denied  on  July  16,  1913.  On 
September  26,  1913,  the  corporation  com- 
menced the  action  at  law  against  Hyde.  A 
judgment  was  obtained  against  Hyde  on 
January  4,  1914,  and  Kirkpatrick  was  serr- 
ed  with  notice  of  garnishment  on  Fehmary 
10,  1914.  Assuming  without  fleddtng  that 
the  garnishee  could  plead  laches  and  that  he 
has  sufficiently  pleaded  It,  nevertheless  that 
defense  Is  unavailing  because  the  evidence 
falls  to  support  It  Rowell  v.  Smith.  123  Wla 
610,  102  N.  W.  1,  8  Ann.  Cas.  773,  778;  Wills 
V.  Xehalem  Coal  Co..  62  Or.  71^  96  Fae.  KI8. 

The  Judgment  is  affirmed. 


CLARKE  WOODWARD  DRUG  CJO.  v.  HOT 
LAKE  SANATORIUM  CO.  et  aL 

(Supreme  Court  of  Oregon.  Jan.  15,  1918.) 

1.  MOETSAQBS  «=»151<^  —  AlTEB-ACQtJIBBD 
PROPBBTT— PbIORITT  OVKR  JuDGHENT. 

The  lien  of  a  mortgage  on  property  which 
the  mortgagor  may  "hereafter  acqQire"  held 
Boperior  to  the  lien  of  a  snbsequeot  Jadgmeut 
on  such  property. 

2.  Fbaodulbnt  OovvETANCia  ^3»87(1)— Sat- 
isrAcnoN  or  Mobtoaoe. 

A  judgment  creditor  is  not  prejudiced  by 
a  corporanon's  conveyance  of  property  tubpect 
to  a  recorded  mortsage  covering  after-acquired 

eroperty,  where  no  fraud  was  disclosed,  especial- 
f  where  the  property's  value  was  less  than  the 
mortgage  debt 

3.  Corporations  ©=>566f3) —Bondholders— 
PBioarrrEs— JtTDGurNT. 

Bondholders  under  a  mortgage  of  a  oorpo- 
ratlon   covering   after-acquired  property  who 


consented  to  a  sale  of  part  of  Aidi-qttpiMTtT 
upon  coQdition  that  the  proceeds  bai-Wted  in 
maintaining  the  remaining  property,  etc.,  have 
a  lien  on  such  proceeds,  including  an  unex- 
pended balance,  superior  to  a  judgment  oredi- 
tor's  lien. 

4.  OoaPORATIOKS  ^»5ti(l)--COKVKTAHOE  IX 

Fraud  of  Cbeditors. 
The  sale  of  a  portion  of  heavily  mortgaged 
property  of  a  corporation  to  obtain  funds  for 
maintaining  the  remaining  portion  not 
fraudulent  as  against  a  Juogment  credits. 
6.  CoEiMttATioira  ^»S42{4)~CovrmAVCK  VK 

FRAUD  OF  OHBDXTOBa. 
liCasing  by  a  corporation  of  heavily  mort- 
gaged sanatorium  propertv  to  another  corpora- 
tion in  which  a  rauroad  was  intererted  heM  not 
fraudulent  as  to  a  judgment  creditor,  especiaUy 
since  the  prior  mortgage  exceeded  the  property's 
value. 

6.  COBPOBATIONB  *sa566(l)  —  ImOLVEITOT— 
DiBTBIBUTZOn  OF  ASSKTB. 

An  insolvent  oorporation'a  assets  will  bt 
applied  Srst  to  secured  debts  and  then  to  un- 
secured debts  pro  rata. 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County;  J.  W.  Knowles,  Judlge. 

Creditors'  salt  by  the  Clarke  Woodward 
Drug  Company  against  Hot  Lake  Sanatorium 
Company  and  others.  Decree  for  defendants^ 
and  plaintiff  a]n>ealB.  Afflrmed. 

This  was  a  creditors*  suit  brought  to  Im- 
press the  lien  of  pIaintifl*B  judgment  upon 
certain  property  of  the  defendants,  and  for 
other  purposes  which  will  more  fully  appear. 
The  great  l«igth  of  flie  pleadlnga  precludes 
the  r^roductlon  of  Uiem  here;  hut,  briefly 
stated,  the  situation  Is  as  foUowa:  Ibe  plals> 
cur  la  a  corporation  doing  a  wholesale  and 
retail  drug  business  In  ForUand.  Or.  Tin 
Hot  Lake  Sanatorium  0<nnpany  and  the  Hot 
Lake  Home  &  Sanatorium  Conq^ny  and  the 
Topas  Land  Company  are  corporations  whose 
objects  win  hereinafter  as^tear.  At  a  time 
anterior  to  the  20th  day  of  March,  1906,  flw 
Hot  Lake  Sanatorium  Company  was  engaged 
hi  operatic  a  sanatorium  In  oonneeUon  wltk 
baths  at  Hot  Lake  In  Union  county.  Or.,  and 
tm  that  pnipose  owned  a  tract  of  land  wMdt 
will  be  hereinafter  referred  to  aa  tract  1, 
upon  which  the  hot  springs  used  in  connec- 
tion with  Its  sanatorium  and  also  the  hand- 
ing Itself  was  situated.  On  Handi  20,  1806; 
for  the  purpose  of  its  badness  the  Hot  Lake 
Sanatorium  Company  Issued  $200,000  of  In- 
terest-bearing bonds,  and  to  inimre  said  issue 
executed  a  deed  of  trust  In  tiie  nature  of  a 
mortgage  upon  tract  No.  1,  all  of  its  personal 
property,  and  npoa  all  the  proper^  that  It 
should  therrafter  acQuire.  The  B}astem  Ore- 
gon Savings  Bank  was  nuned  aa  trustee; 
but  on  September  28, 1912,  It  resigned,  and  P. 
U  Willis,  a  large  stockholder  ai^  bondhold- 
er, was  duly  chosen  to  succeed  it»  and  otm- 
tlnued  to  act  as  such  trustee  rsp  to  the  Insti- 
tution of  this  suit  On  May  16.  19U,  the 
Hot  Lake  Sanatorium  Company  became  In- 
debted to  the  plahitlff  In  the  sum  of  $8347.- 
08,  which  sum — ^leas  certain  payments  there- 
on— was  reduced  to  Judgment  against  said 
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company  oxi  April  .8,  1914.  whleb  iu^Kment 
was  for  the  sum  of  ¥3,188.08,  witb  interest  at 
the  rate  of  6  per  cent,  per  annum,  and  was 
dnly  docketed  in  Union  county  and  an  execu- 
tion issued  thereon  and  returned  nulla  bona. 
At  the  time  the  debt  was  contracted  the  ex- 
ecution defendant  was  the  owner  of  four 
tracts  of  land,  namely,  tract  1  hereinbefore 
mentioned,  and  tracts  3,  4,  and  5,  which  last 
three  were  acquired  subsequent  to  the  execu- 
tion of  the  trust  deed  above  mentioned. 

The  complaint  alleges:  That  about  De- 
cember 18,  1912,  the  defendant  Hot  Lake 
Sanatorium  Company,  with  a  view  of  going 
out  of  business,  transferred  and  conveyed  all 
Its  property  both  real  and  personal.  Includ- 
ing all  the  above-mentioned  tracts  of  land, 
to  the  Hot  Lake  Home  &  Sanatorium  Com- 
pany, and  ever  since  said  date  the  first-nam- 
ed company  has  qot  engaged  in  any  regular 
business.  That  the  Hot  Lake  Home  &  Sana- 
torium Company  received  said  property  and 
conveyances  with  a  view  of  continuing  the 
business  theretofore  conducted  by  the  Hot 
Lake  Sanatorium  Company.  That  the  con- 
.  veyance  was  without  consideration  and  caus- 
ed the  Hot  Lake  Sanatorium  Company  to  be 
Insolvent  and  without  any  property  or  funds 
with  which  to  pay  It»  debts,  and  especially 
the  debt  due  plaintiff,  and  that  this  fact  was 
well  known  to  all  of  the  defendants.  That 
from  December  18,  1912.  to  June  10,  1813, 
the  business  was  conducted  by  the  Hot  Xiake 
Home  &  Sanatorium  Company.  That  during 
the  time  the  latter  company  was  so  conduct- 
ing the  business  it  became  Involved  in  fluan- 
cial  difflcoltles  and,  with  a  view  of  going  out 
of  business,  as  each  and  all  the  defendants 
well  knew,  it  delivered  possession  of  all  Its 
property  to  P.  L.  WiUis  and  Walter  M. 
Pierce,  said  property  being  the  same  which  It 
received  from  the  Hot  Lake  Sanatorium  Com- 
pany; and  that  Willis  and  Pierce  received 
the  property  with  a  view  of  continuing  the 
business  theretofore  conducted  by  the  Hot 
Lake  Home  &  Sanatorium  Company;  and 
that  ever  since  that  time  WillSa  and  Waltw 
M.  Pierce  have  controlled  and  directed  the 
di^ositioD  of  said  property.  That  on  June 
10,  1013,  P.  U  WUli»  and  Wiater  li.  Fieroe^ 
for  the  pnxpoea  of  hindering,  ohpaH^*^,  and 
defnuding  the  creditors  <tf  the  Hot  lAfce  8an> 
atorlum  Company  and  the  Uot  Lake  Htune  & 
Sanatorium  Company,  and  especially  plain- 
tifl,  mOA,  tnuutfwre^  and  dtepoaed  of  all  of 
said  property  tn  the  manner  fc^wlng:  l^ct 
No.  1  With  all  the  pereonal  property  was  lees* 
ed  to  the  defoidant  Hot  Lake  Springs  Com- 
pany, upon  such  terms  that  neither  the  Hot 
Lake  Sanatwlnm  Company  nor  Hot  Lake 
Home  ft  Sanatorium  Company  have  re- 
ceived or  will  reoelve  any  property,  money, 
or  funds  therefrom  with  which  to  pay  any 
unsecured  cor^>orate  debts;  tracts  2,  3,  and  4 
were  ccmveyed  to  O.  A.  Pierce  without  con- 
sideration, which  caused  defendant  Hot  Lake 
Home  ft  Sanatorium  Company  to  be  In- 
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solvent  and  without  property  and  funds  of 
any  kind.  That  thereafter  and  about  No- 
Tember  13,  1913,  the  defendant  O.  A.  Pierce 
acquired  the  legal  title  to  tract  No.  4-  That 
from  and  after  June  10,  1918,  the  defendant 
Hot  Lake  Home  ft  Sanatorium  Company  ceas- 
ed to  do  any  regular  business  whatever,  and 
the  defendant  Hot  Lake  Springs  Company 
carried  on  the  business  before  carried  on  by 
the  Hot  Lake  Home  ft  Sanatorium  Com- 
pany. That  by  virtue  of  said  lease  the  de- 
fendant Hot  Lake  Springs  Company  received 
from  Uie  defendants  Hot  Lake  Sanatorium 
Company,  Hot  Lake  Home  ft  Sanatorium 
Company,  P.  L.  WHlia,  and  Walter  M.  Pierce 
the  sum  of  $14,000.  That  in  a  manner  un- 
known to  plaintiff  but  well  known  to  defend- 
ants, and  each  of  them,  said  sum  was  deriv- 
ed from  unincumbered  property  tfterofcofore 
owned  by  said  Hot  Lake  Banatorium  Com- 
pany. That  said  sura  was  so  received  by 
said  Hot  Lake  Springs  Company  with  full 
knowledge  and  notice  of  the  Insolvency  of 
the  two  other  corporations  and  without  ccm- 
sideration  and  wlQi  notice  that  they  were 
going  out  of  business.  That  about  June  15, 
1915,  under  and  by  virtue  of  the  lease,  there 
became  due  and  owing  from  the  Hot  Lake 
Springs  Company  to  said  P.  L.  Willis  the  sum 
of  $4,600  as  rent  That  at  all  the  times  men- 
tioned, In  the  complaint  P.  L.  Willis  was  the 
duly  qualified  and  acting  trustee  of  the  bond- 
holders undbr  said  deed  of  trust,  and  acted  at 
all  times  with  the  consent  of  the  directors 
and  the  bondholders,  and  all  of  them  knew — 
or  in  equity  and  good  conscience  ought  to 
have  known — ^the  InsOlvrait  condition  of  the 
companies  and  all  the  facts  recited  in  the 
complaint 

After  other  allegations  along  the  same 
line.  It  is  charged  that  the  defendants,  by 
reason  of  the  facts  recited,  have  fraaduloitly 
converted  the  property  described  to  their 
own  use,  and  the  complaint  prays,  among 
other  things,  that  the  lien  of  plaintiff's  judg- 
ment be  established  upon  the  $14,000  alleged 
to  have  been  received  by  the  Hot  Lake 
Springs  Company  and  tbat  such  Hen  be  de- 
clared superior  to  all  other  liens,  Inclading 
that  of  the  bondholders ;  that  the  lien  so  es- 
tablished be  foreclosed,  and  such  of  the 
assets  be  sold  or  accounted  for  and  the  pro- 
ceeds applied  to  the  satisfaction  of  plain- 
tiff's Judgment;  that  in  case  said  Jn^ment 
cannot  be  satisfied  from  said  property  that 
plaintiff  have  personal  Jnd^ent  for  the 
amount  tiiereof  against  each  of  the  defend- 
ants. The  complaint  was  put  at  Issue  by  an 
answer  and  replies  thereto,  which  are  too 
lengthy  to  eren  summarize  here;  but  It  is 
suflBclent  to  say  that  tSiey  are  adequate  to 
Justify  the  admission  of  all  the  testimony 
offered  by  either  party.  There  was  a  de- 
cree for  defendants,  and  plaintiff  appeals. 

R.  G.  E.  Cornish,  of  Portland,  and  Oeo.  T. 
Cochran,  of  La  Orande  (.Cochran  ft  Eberbard, 
of  La  Grande,  on  the  brief),  for  appellant  T. 
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H.  Crawford,  of  La  Grande,  and  W.  A.  Rob- 
bins,  of  Portland  (Crawford  &  Eiikln,  of 
La  Grande,  and  A.  C.  Spencer,  Glltner  A 
Sewall,  and  Gay  O.  Wnils,  all  of  Portland,  on 
tbe  brief),  for  reapondenta. 

McBBIDS,  a  J.,  (after  stating  tbe  facts 
a«  above),  [1]  One  of  the  principal  questions 
arising  upon  this  appeal  relates  to  the  ef- 
fect of  tbe  following  clause  in  the  tnut  deed, 
which  purports  to  convey  all  teal  and  per- 
sonal property  then  owned  by  tbe  grantor 
and  "all  other  real  estate  or  right  to  por- 
cliaso  real  estate,  franchises,  easements,  ap- 
purtenances, privileges  and  interests  whiit^ 
are  now  owned  by  the  Hot  Lake  Sanatorium 
Company,  or  which  it  may  hereafter  acquire 
during  the  life  at  this  instnunent"  This 
language  Is  plain,  and  there  Is  absolutely  no 
room  for  doubt  as  to  the  intent  of  it  It  Is 
conceded  tJiat  th»  pn^terty  mortgaged  was 
worth,  about  $100,000,  and  the  Hot  take 
Sanatorium  Company  had  at  the  time  an  cj^ 
tlon  to  purchase  tract  No.  4,  upon  which  It 
bad  already  made  several  payments  and 
whldi  purchase  waa  afterwards  completed 
at  a  total  expense  of  925,000,  so  that  the 
present  security  tor  the  bonds  at  the  time 
of  tb^  issue  was  largely  below  tbe  value  of 
the  property  pledged,  and  the  ultimate  re- 
demptlon  of  tbe  bonds  depoided  upon  the  ex- 
penditure of  the  money  rectfved  fbr  tbem 
and  the  industry  of  the  company  by  offering 
suffldoit  attractions  to  Induce  the  general 
public  to  patronise  tbe  resort 

As  disclosed  by  the  testimimy  of  Mr.  W. 
at  Pierce,  there  was  situated  upon  tract  Na 
4  an  artesian  well  which  furnished  water 
hi^r  In  taiu>eratnre  than  tbat  upon  tract 
Xo.  1,  and  it  was  among  the  designs  of  tbe 
company  in  the  course  of  its  contemidated 
ImprovemoitB  to  utilize  this  hot  water  to 
furnish  a  greenhouse  and  winter  garden  for 
the  resort  Added  to  tills  was  a  possibility 
that  If  the  property  got  Into  other  tumda  tbe 
hot  spring  upon  it  might  be  utilized  fbr  the 
I>urpoae  of  another  resort  of  a  similar  tSaa- 
acter  to  tbe  one  then  conducted  by  the  de- 
fendant corporati(Hi.  It  is  needless  to  say 
that  such  a  contingency  would  have  had  a 
tendency  to  depreciate  the  value  and  Income 
of  the  resort  of  the  grantees  In  the  tmst 
deed  and  render  the  security  of  the  bond- 
bolders  less  valuable.  Under  the  drcom- 
stances  as  tbey  then  appeared,  the  purchase 
of  this  tract  would  seem  both  necessary  and 
convenient  for  the  successfol  prosecution  of 
the  business  into  which  the  bondholders 
were  putting  a  quarter  of  a  million  dollars. 

As  to  parcel  No.  2,  the  testimony  Is  that 
it  was  purchased  with  a  view  to  using  It  as 
a  pasture  and  place  to  raise  feed  and  butcher 
live  stock  with  wbl<di  to  suM>ly  fresh  meat 
for  tbe  sanatorium ;  and  that  parcel  No.  8 
was  purchased  to  secure  a  supply  of  flre- 
wood  for  the  operation  of  the  kitchen  and 
laundry,  and  was  also  of  value  tm  stock 
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pasture.  It  was  evidently  hoped  and  expect- 
ed by  the  promoters  of  the  8di»ne  that  an 
ext^islve  health  resort  would  be  established, 
such  as  exists  at  Hot  Springs,  Ark.,  or  at 
Boise,  Idaho ;  but  alas  for  the  vanity  of  hu- 
man expectations!  Neither  the  money  ex- 
pended, the  heat  of  the  wat«:,  nor  the  ex- 
penditure of  air  of  a  like  temperature  in  ad- 
vertising, induced  the  public  to  patronize  tbe 
resort;  but  this  does  not  detract  from  the 
fAct  that  as  the  matter  then  appeared  to  the 
defendants  these  expenditures  were  reason- 
ably necessary  to  the  convenient  and  success- 
ful operation  of  the  sanatorium,  and  the 
status  of  the  property  Is  fixed  by  what  then 
appeared  convenient  and  necessary,  and  not 
by  tbe  results  of  the  enterprise. 

It  was  evidently  the  Intent  of  the  parties 
to  tbe  trust  deed  that  all  after-acquired  prop- 
erty should  be  subject  to'  the  lien  created 
thereby,  and  we  find  nothing  In  tbe  evidence 
indicating  that  the  purchase  was  so  t&r  re- 
moved from  the  general  objects  of  the  cor- 
poration as  to  render  it  Impossible  for  it  to 
take  and  bold  It  Many  cases  are  dted  by 
counsel  wherein  It  has  been  held  that  after- 
acquired  property  does  not  become  subject 
to  the  lien  of  a  mortgage  wbidi  In  general 
terms  provides  that  It  shall  be  a  lien  on 
after-acquired  property;  but  In  these  casta 
tbe  intent  of  the  parties  Is  considered,  and 
each  depends  apoo  special  circumstances  not 
present  in  the  case  at  bar.  The  Indastiy  of 
counsel  for  plaintiff  has  brought  before  us  a 
large  number  of  snch  cases,  and  for  the  con- 
venience of  the  profession  we  dte  them; 
Calhoun  v.  Memphis  ft  P.  R.  Co.,  2  Flip.  442. 
Ted.  Caa  No.  2300;  Humphreys  v.  McKls- 
sock,  140.U.  S.  804,  11  Sup.  Ct  779,  35  L 
Ed.  473;  Smith  v.  McCulloch,  104  D.  S.  25^ 
20  L.  Ed.  037 ;  New  Orleans  Ry.  Co.  v.  Par- 
ker, 143  U.  8.  42,  12  Sup.  Ct  304,  36  L.  Ed. 
06;  Parish  v.  Wheeler,  22  N.  T.  494;  Boston 
V.  Coffin,  GO  Conn.  lEfO;  Hiss.  Talley  v.  Chi- 
cago, 58  Was.  840;  Bfeyer  v.  Johiuton,  53 
Ala.  237;  Id..  64  Ala.  603;  Pardee  t.  AI- 
dridge,  180  U.  B.  429^  28  Sup.  Ct  S14,  47  L. 
Ed.  888;  Guaran^  Tmst  Ca  v.  Atlantic 
Coast  Ca  (C.  C.)  182  Fed.  68;  Hallory  v. 
Hd.  Glass  Ca  (C  C.)  131  Fed.  Ill;  Haxw^ 
V.  Wilmington  Dental  Go.  (G.  C)  77  Fed. 
OSS;  Caihoun  v.  I^ducata  I^.  Co.,  0  Cent 
Law  J.  66^  Fed.  Cos.  No.  280d;  Bralnard  v. 
Peck,  84  Yt  Seymour  v.  Can.  ft  Niagara 
R.  B.  Co.,  2S  Bark  284;  Bldrldgie  v.  Smith, 
84  Tt  484;  DInsmorv  v.  Radne,  13  Wis.  640; 
Walsh  T.  Barton.  24  <Xilo  St  2& 

Tbe  albet  of  Oesa  eases  may  besnm- 
med  19  In  tha  language  at  Hi.  Jnstloe  Hai^ 
lanbi Smith  v.  MoCvlkngh,  104  U.  8.  26^  2T 
(26  L.  Bd.  687): 

"TbAt  Qeestion  Is  within  a  very  aarrow  coai- 
paas.  It  must  be  solvfld  so  as  to  give  effect  to 
the  intention  of  the  parties,  to  be  collected  as 
well  from  the  words  of  the  iBstnmieBt  as  tram 
the  circumstances  attandlng  its  OKseadob." 

Jones  on  Mortgages  &(l  BOO  }  VSA,  atatei 
tbe  rule  as  follows; 
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'The  i^ef  qiwatiMt  tbenCm  Is  vheOier  tha 
paitlCB  to  the  mortgage  intended  tliat  the  after- 
acgoired  prop«rty,  which  Is  In  any  case'  the 
anbject  of  litigation,  should  b«  subject  to  the 
lien  ot  the  mortgage ;  and  it  will  be  notioed  that 
In  the  loeent  ease*  tlw  cmtention  ia  gaeraUy 
npon  this  queation." 

See,  also.  Central  Troat  Co.  t.  Eneeland, 
138  U.  S.  414,  U  Sap.  Gt  867.  81  Lu  Ed. 
1014;  Toledo  D.  &  a  B.  Co.  t.  Hamilton, 
134  n.  S.  299.  10  Sup.  Gt  546,  83  L  Ed. 
905  i  Hickson  Lbr.  Go.  t.  Oay  Lbr.  Go..  160 
N.  G.  282.  63  S.  E.  1045.  21  U  B.  A.  (N.  S.) 
843 ;  Mitchell  t.  Wlualow,  2  Story,  630.  Fed. 
Cas.  No.  9673;  Maxwell  v.  Wilmington  Den- 
tal Co.  (C.  C.)  77  Fed.  98& 

We  conclude  tlierefore  tbat  all  the  proi>- 
erty  mentioned  in  the  complaint  lieceme  aub- 
Ject  to  tbe  Hen  created  by  the  trust  deed, 
and  that  such  lien  was  superior  to  any  lien 
created  by  plaintiff's  Judgment 

{J]  Tbe  transfer  of  the  property  to  the 
new  corporation  does  not  inure  in  any  way 
to  tbe  benefit  ot  plaintiff.  It  Is  conceded 
that  the  value  of  the  property  is  less  than 
the  amount  due  npon  the  bonds.  The  Hot 
Lake  Home  &  Sanatorium  Company  took  the 
property  subject  to  the  Indebtednees  and  was 
bound  to  discttarge  It.  There  la  nothing  In 
the  evidence  that  Indicates  any  Intention  on 
the  part  of  any  one  to  defraud  creditors  by 
means  of  the  transfer,  and  nothing  is  dls* 
closed  which  Indicates  that  plaintiff  was 
thereby  placed  In  a  more  disadvantageous 
position  relative  to  collecting  Its  debt  When 
plaintiff  allowed  the  Hot  I^ake  Sanatorium 
Company  to  contract  the  debt  which  is  the 
basis  of  Its  present  judgment,  tbe  record  of 
the  trust  deed  was  notice  to  it  that  all  of 
the  property,  present  and  prospective,  of 
tbe  Hot  Lake  Sauatorlnm  Company  was 
pledged  for  the  payment  of  the  outstanding 
bonds.  No  unpledged  prc^rty  was  conveyed 
to  the  new  company  and  none  existed. 

[3, 4]  Another  question  Is  raised  as  to  the 
status  of  tbe  $14,000  received  from  the  sale 
of  tracts  2,  3,  and  4.  It  aiq>earB  from  the 
testimony  that  the  effort  to  build  up  a 
profitable  watering  place  upon  the  premises 
was  unsuccessful.  In  1912  the  Hot  Lake 
Sanatorium  Company  had  defaulted  In  the 
payment  of  Interest  on  Its  bonds  and  was 
Indebted  In  considerable  amounts  to  unse- 
cured creditors,  and  a  plan  was  devised  to 
sell  the  property  to  the  Loyal  Order  of  Moose 
as  a  home  for  the  purposes  of  said  organiza- 
tion. To  faclliUte  this  the  Hot  Lake  Home 
&  Sanatorium  Company  was  organized,  and 
stock  in  this  company  Issued  to  the  stot^- 
holdera  In  the  old  company,  in  consideration 
of  which  the  latter  company — the  bondhold- 
ers consenting — transferred  the  i»roperty  of 
the  old  company  to  the  new  company.  The 
old  company  subscribed  for  one-half  of  the 
stock  of  tbe  new  company,  and  the  plan, 
which  is  not  clearly  detailed  In  the  evidence, 
seems  to  have  been  to  sell  a  majority  of  the 
stock  to  the  various  Moose  Lodges  so  they 
would  contrid  tbe  property.  Subscriptiona 
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to  tbe  amount  of  swne  f6,000  In  cash,  and 
other  amounts  not  paid,  were  made,  but 
all  with  the  understanding  that  they  were 
merely  tentative  and  not  to  be  effective  un- 
less tbe  lodges  generally  agreed  to  the  ar- 
rangement. Some  of  tbe  larger  lodges  not 
agreeing,  the  plan  felt  through,  and  the  mon- 
ey, which  bad  never  been  turned  into  the 
oompeny  treasury,  was  returned  to  the  lodges 
by  W.  U.  Pierce  and  otbere  who  bad  tbe 
custody  of  It  ralUng  In  this  plan,  W.  M. 
Pierce,  who  was  the  principal  promoter  and 
large  stockholder  in  the  Hot  Lake  resort 
project,  inggested  to  some  of  the  creditors. 
Including  plaintiff,  that  tbe  only  way  to  save 
the  company  from  impending  bankruptcy  and 
the  unsecured  creditors  from  eonseqnent  loss 
ot  th^  debts  was  to  Interest  the  Oregon- 
Waahlngton  Railroad  ft  Navigation  Compa- 
ny, a  branch  of  the  Union  Pacific  BaUroad 
Company,  in  the  cperation  of  the  property. 

In  pursuance  of  this  plan  and  with  the 
CMtsent  and  assistance  of  plaintiff,  W.  M. 
Pierce  took  the  matter  up  with  Mr.  J.  D. 
Farsell,  president  of  the  Oregon- Washington 
Bailroad  &  Navigation  Company,  with  the 
result  that  a  corporation  called  the  Bot 
Lake  Springs  Company  was  formed  under 
the  ausptces  ot  tbe  Oteg<tt-Wa8blngt<m  Bail- 
road  ft  Navigation  Company,  with  Mr.  J.  P. 
O'Brien  of  the  latter  company  as  presid«Jt, 
to  take  over  and  manage  the  property  under 
a  lease  executed  June  10,  1918,  wherein  the 
Hot  Lake  Home  ft  Sanatorium  Company 
were  parties  oi  the  first  part ;  the  Hot  Lake 
Springs  Company,  parties  of  the  second  part ; 
the  Hot  Lake  Sanatorium  Oonuumy,  P.  L. 
WUUs,  trustee  for  tbe  bondbodders,  and  Wal- 
ter M.  Pierce,  parties  of  the  third,  fourth, 
and  fifth  parts,  respectively— who^  par- 
oel  No.  1,  together  with  all  the  buildings 
and  personal  prt^rty,  was  leased  to  the  par- 
ty  of  the  second  part  for  a  term  of  two 
years,  in  consideration  of  said  party  paying 
to  P.  L.  WUUs.  trustee  for  the  bondholders, 
tbe  interest  on  the  (200,000  of  bonds  out- 
standing, which  amounted  to  the  sum  of 
!«15,000.  Tbe  buildings  and  equipment  of 
the  property  having  det^tnwted  and  being 
out  of  repair,  a  rehabilitation  thereof  having 
become  necessary,  and  It  being  apparent  that 
tbe  Hot  Lake  Home  ft  Sanatorium  Compa- 
ny bad  not  the  means  of  raising  it  without 
disposing  of  some  of  tbe  property  not  imme- 
diately and  urgently  necessary  for  the  pres- 
ent operation  of  the  sanatorium,  it  was 
stipulated  that  tracts  2,  3,  and  4  should  be 
sold,  and  out  of  the  proceeds  derived  from 
Bucb  sale  ¥14,000  be  paid  to  the  leasee  as  a. 
rebaUlitation  fund  for  the  purposes  above 
Indicated.  There  were  mortgagee  npcm  Che 
properties  amounting  to  $5,000,  and  after 
considerable  effort  the  properties  were  sold 
subject  to  these  mortgages,  the  purchasers 
assuming  the  same,  wbicb  brought  the  pur- 
dliase  price  up  to  $19,000.  And  the  testimo- 
ny Indicates  that  this  was  the  fair  market 
value  of  (he  property.  Of  the  sun  of  $J4000 
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paid  over  to  tbe  Hot  Lake  Springs  Oompaiiy 
u  a  rebaMlitatlon  fond.  $11,8S4.28  was  ae- 
tnaHy  expended  during  tbe  first  two  years 
of  the  lease  tor  tbe  purposes  Indicated  there- 
in, leaving  Id  its  hands  at  the  end  of  ttie 
term  Qie  sum  of  ^,166.65  nnexpoided. 

At  tbe  expiration  of  the  term  the  tease 
was  renewed  under  practically  the  same  con- 
ditions as  the  origtnal,  with  the  stlpnlatkm 
that  the  lessee  might  retain  this  unexpended 
balance  as  a  bettravnent  and  repair  fund, 
and  any  unexpended  balance  left  of  tlie  fond 
was  to  be  paid  over  to  tta  trustee  of  the 
bondh<Mers.  The  satmeg  was  not  so  ex- 
pended, and  one  at  the  contentions  of  the 
plaintUt  here  Is  that  it  Is  entitled  to  have 
this  sum  applied  npon  Its  judgmwt.  We 
see  no  equity  In  this  contaktlm.  The  land 
frcHD  the  sale  of  which  It  was  realised  was 
subject  to  tbe  Itoi  of  the  bondta<flderB'  mort- 
gage. The  plaintiff  had  no  Um  bgr  Judgment 
or  otbwwlse  upon  tbe  land  or  the  proceeds 
of  It,  ^ther  at  the  time  of  the  original  lease 
or  of  tbe  seoHid  lease.  Under  the  drcnm* 
stances  the  bondholders  mn  first  In  time 
and  had  an  equity  equal  at  rather  superior 
to  the  plalntitt,  arlsli^  fran  the  fact  that 
th^  had  consented  to  a  sale  of  the  property 
under  drcnmstanees  whldi  gave  them  at 
least  an  equitable  Hen  upon  tlie  proceeds, 
subject  (mly  to  the  rii^it  of  the  lessee  to  ex- 
poid  such  sums  as  ml|^t  be  necessary  In 
repairs  and  bettermmts.  This  reasoning 
I^es  to  the  whole  $14,000  received  for  the 
properiT.  Nothing  that  was  done  In  respect 
to  tiie  sale  of  these  tracts  put  plaintiff  in 
any  worse  position  than  It  was  before  they 
were  sold.  They  were  subject  to  the  lien 
of  the  bondholders'  mortgage  and  the  evi- 
dence Indicated  that  the  value  ct  all  the 
property  subject  to  sudi  llm  was  for  short 
of  the  par  value  of  the  bonds.  Tbe  loan  was 
evidently  .made  upon  a  speculative  basis  and 
was  dependent  for  Its  re^taymoit  to  a  con- 
siderable extent  upon  tbe  financial  success 
of  the  sanatorium,  which  seems  to  have  been 
a  ftUlure  tnm  the  beginning  until  tbe  pres- 
ent. 

There  Is  some  question  raised  as  to  the 
adequacy  of  the  consideratlcm  paid  for  tracts 
2,  S,  and  4;  bat  the  evidence  Indicates  that 
they  brought  their  full  market  value,  and 
that  they  were  conv^ed  In  good  faith  with 
the  sole  purpose  of  complying  with  tbe  re- 
quirement of  the  Hot  Lake  Springs  Company 
that  a  rebabUitatl<m  fond  shonld  be  raised 
as  a  condition  precedent  to  Its  taking  a  lease 
of  the  property.  The  making  of  this  arrange- 
ment seemed  at  tbe  time  the  only  hope  of  the 
unsecured  creditors  The  institution  was  In 
default  of  Interest  on  the  bonds  Cor  tbe  pay- 
ment of  which  all  its  property  was  pledged, 
and  ao  Inevitable  foreclosure  that  would  neo- 
essarily  absorb  all  the  assets  was  Imminent 
Such  ft>reclo8Ure  would  probably  have  meant 
a  partial  loss  to  the  bondholders  and  a  total 
loss  to  the  unsecured  creditors.  In  this  con- 
dition of  afl^irsi  fraud  or  bad  faith  canm^ 


be  Imputed  to  Pi««e  or  the  other  parties  to 
the  lease,  on  account  of  their  taking  a  coarse 
which  vweared  to  <^er  some  bOQe  of  Infus- 
ing new  Vie  Into  a  falling  venture  and  possi- 
bly rendering  It  ultlmatelr  profitable.  The 
leasing  proposition  was  the  proverbial  "last 
straw,"  and  tlie  parties  Interested  grasped 
at  it  That  It  inoved  unavailable  does  not 
prove,  or  tend  to  prove,  want  of  good  &lth 
on  the  part  of  the  parties  executing  it.  The 
stipulation  In  t3ie  renewal  lease  In  regard  to 
the  unexpended  balance  of  the  rehabilitation 
fund  seems  fair.  To  help'  the  project  along 
tbe  bondholtters  had  coiuaented  that  a  portion 
of  their  already  Inadequate  security  might 
be  disposed  of.  It  was  only  fair  that  the 
unexpmded  proceeds  of  tlie  security  dlqMwed 
of  should  take  tbe  place  of  tiie  original  se- 
curity. This  result  would  seem  equitable, 
even  In  Ote  absence  of  the  agreement  to  tliat 
effect,  from  flte  terms  of  the  trust  deed. 

[BJ  There  Is  nothing  in  the  dxcmnstanoe 
that  the  defendant  made  the  lease  to  the  Hot 
lAke  Springs  0<nnpany,  which  Indicates  an 
intent  to  defraud  any  creditor  of  the  Hot 
Lake  Sanatorium  Company  or  the  Hot  Lake 
Home  &  Sanatorium  Company.  The  lease 
was  the  last  experiment  that  remained  to  be 
tried  to  prevent  a  foreclosure  and  sale  of  the 
property,  which  would  have  left  the  secured 
creditors  <«ily  partially  paid  and  tbe  unsecur- 
ed creditors  without  hope  of  receiving  any- 
QiSag  whatever.  The  scheme  was  founded 
on  the  not  wholly  unreasonable  ttieory  that  a 
company  organized  under  the  auspices  of  a 
great  coiiraratlcm  like  the  Oregon-Washing- 
ton Ballroad  ft  Navlgatl(m  Company  might 
be  able  to  attract  tourists  and  others  to  tbe 
sanatorium.  Tbe  railroad  company  would 
naturally  be  benefited  by  increased  tourist 
travel  over  Its  lines,  and  could  advertise  the 
resort  more  widely  than  the  sanatorium  c<Hn- 
pany  In  its  embarrassed  and  crippled  condi- 
tion would  be  able  to  do.  Nobody  objected 
to  the  plan  until  It  was  found  that  It  did 
not  work  out  successfully  when  tried.  As 
before  remarked,  no  creditor  is  In  any  worse 
position  by  reason  of  the  lease  and  therefore 
no  creditor  can  complain  because  of  It. 

[B]  Much  space  has  been  devoted  to  a  dis- 
cussion of  the  doctrine  that  the  assets  of  an 
Insolvent  corporation  constitute  a  trust  fund 
in  the  hands  of  its  officers  for  the  payment 
of  Its  indebtedness.  This,  as  a  general  prop- 
osition. Is  true;  but  such  a  trust  does  not 
throw  secured  and  unsecured  Indebtedness  In- 
to hotchpot  to  be  satisfied  regardless  of  prior- 
ities ;  but,  on  the  contrary,  equity  will  apply 
the  assets  first  to  the  payment  of  secured 
debts,  which  were  a  lien  upon  the  property 
and  second  to  unsecured  debts  pro  rata.  It 
la  conceded  and  fully  established  that  the 
debt  secured  by  the  bondholders*  mortgage 
will  absorb  the  property,  and,  as  previously 
indicated,  It  Is  a  prior  lien  upon  all ;  there  is 
no  other  property  upon  whldi  a  trust  can 
be  fastened,  and  there  Is  not  the  slightest 
evidence  that  any  of  the  officers  of  the  ortgl- 
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nal  sanatoiiam  otHnpany  made  any  of  the 
coareyauces  In  bad  faitti,  or  for  an  Inade- 
quate consideration,  or  for  any  purpose  other 
than  to  heep  the  tnstltutloD  on  Its  feet  and 
try  to  make  It  a  success.  Walter  M.  Pierce, 
the  projector  of  the  Institution,  testifies  that 
he  has  sunk  about  $200,000  In  It,  and  the 
bondholders  stand  to  lose  a  large  part  of  the 
money  they  have  .Invested.  It  is  useless  to 
speculate  upon  the  cause  of  the  failure.  It 
may  be  that  the  management  was  not  the 
best,  or  it  may  be  that  the  project  was  In- 
herently unsound,  as  many  plausible  ven- 
tures prove  to  be  when  given  the  acid  test 
of  actual  experience.  That  the  scheme  so 
far  has  been  a  failure,  and  that  everybody 
who  has  pnt  money  Into  It  has  been  a  loser, 
is  evident)  from  this  record;  but  we  find 
nothing  in  the  facts  or  the  law  that  would 
Justify  us  In  setting  aside  existing  priorities 
or  holding,  that  there  have  been  any  sueh 
fraudulent  practices  aa  will  justify  a  decree 
for  plaintlCT.  ■ 
The  decree  of  the  circuit  court  is  affirmed. 


COOPER  et  al.  t.  OITT  OF  BOZElfAN. 
(No.  S834.) 

(Supreme  Court  of  Montana.   Dec.  18,  1917.) 

1.  MUNJCIPAX,  GOBFOBATIOlilS  «S>4!90(4>— IH- 
FBOVBHBNT  DXSTBIOTB— "RBSOLUTIOIf  OF  IN- 
TENTION." 

A  resolution  proclaiming  the  fact  of  crea- 
tion of  an  improvement  district,  and  expressing 
intention  to  assess.  Is  not  a  resolation  of  intent 
tion  to  form  it:  the  necessary  first  step,  under 
Laws  1913,  c.  88,  in  its  creation. 

2.  MCNICIPAI.  COBPOBATIONS  «s»331  —  IM- 
PBOVEUENT  DlSTBICia— COWTBACT  FOB  WOBK 

—Notice  fob  Bids. 
Contracts  for  special  local  improvementB 
cannot  be  sustained,  the  10  day^  notice  for  bids, 
required  by  Laws  1913,  c.  89,  not  being  givcm  as 
anthorized  by  the  council. 
8.  Municipal  Cobporatzonb  4s>337  —  IH- 

fbovsmbut  Distbioib— Contbaot  fob  Wobk 

— TxuK  or  Making. 
Contract  for  special  local  improvemeut  can- 
not be  sustained,  not  having  been  entered  into 
within  the  time  after  notice  required  by  Laws 
1913.  €.  89. 

4.  MuNICIFAIi  Oorpobations  4s>516(1)— Ih- 

PBOVEMENT  DiSZBICr— OBBATIOH— CUBATIVE 

Statute. 

FViilure  to  make  resolution  of  intention  to 
create  a  special  improvement  district— the  ini- 
tial step  required  by  Law*  1918,  c.  89,  to  give 
jurisdicaoa— cannot  be  cured  Iff  Iaws  191o.  c. 
142. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; John  A.  Matthews,  Judge. 

Action  t>y  Walter  Cooper  and  another 
against  the  City  of  Bozeman.  From  an  ad- 
verse Judgment,  plalntlffa  appeal  Reversed 
and  remanded. 

K  F.  Bunker,  of  Boseman,  for  appellants. 
Harry  D.  Kremer*  Oeo.  D.  Pease,  and  L  W. 
Cboate,  all  of  BoBeman,  tor  respondent 

8ANNBR,  J.  Appeal  from  a  Judgmoit  of 
dismissal  entered  In  consequence  of  an  order 


sustaining  a  genieral  demurrer  to  the  appel- 
lants' complaint  The  relief  sought  was  an 
injunction  to  restrain  the  dty  of  Bozeman 
from  drawing  warrants  or  levying  taxes  to 
pay  for  certain  improvements  contemplated 
pursuant  to  proceedings  ttad  in  the  creation 
of  special  Improvement  -district  No.  79  In 
that  dty;  and  the  question  presented  is 
whether  such  proceedings,  as  narrated  In 
the  complaint,  were  sufficient 

The  complaint  shows  the  following:  At  a 
regular  meeting  of  the  city  council  held  May 
21,  1914,  a  petition  for  the  crenti(m  of  said 
district,  signed  by  the  owners  of  82  per  cent, 
of  the  frontage  Involved,  was  presented,  re- 
ferred to  the  street  committee,  and  reported 
back  favorably.  At  the  same  meeting  there 
was  proposed,  passed  by  aye  and  no  vote, 
and  approved  by  the  mayw,  ResointltKi  No. 
978,  which  Is  entitled : 

"A  council  resolution  creating  a  special  Im- 
provement district  No.  79  •  •  •  for  the  pur- 
pose of  constructing  storm  sewers,  grading  and 
paiing  *  «  ♦  Tracy  Avenue  South  *  •  • 
and  declaring  It  to  be  the  intention  of  the  city 
conncU  of  said  city  to  specially  assess  the  en- 
tire cost  and  expense  of  making  said  improve- 
ments against  the  property  bordering  or  abut- 
ting thereon,"  etc. 

In  the  body  of  this  resoIutl<m  It  Is  de- 

clared : 

"Section  1.  That  there  is  hereby  created  a 
specinl  improvement  district  to  be  known  and 
designated  as  special  improvement  district  No. 
79  of  the  city  of  Boseman,    *    •    *    for  the 

Eurpose  of  making  the  improvements  •  *  • 
ereinafter  described,  •  •  *  and  that  It  is 
the  intention  of  said  dty  coundl  to  make  snch 
improvements." 

"Sec.  3.  That  the  character  of  the  improve- 
ments which  are  to  be  made  within  said  special 
improvement  diftrict  No.  79  ia  described  as  fol- 
lows.   «  » 

"Sec.  !i.  That  the  entire  cost  and  expense  of 
doing  all  of  said  work  and  making  all  of  said 
improvements  •  •  •  ahall  be  borne  and  paid 
for  by  the  property  bordering  or  abutting  on 
said  Tracy  Avenue  South,"  etc. 

"Sea  7.  That  Thursday  the  18th  day  of  Jane. 
1914,  at  7:30  o'clock  p.  m..  •  •  •  is  hereby 
designated  as  the  time  and  the  coundl  chamber 
•  *  •  as  the  place  when  and  where  said  dty 
council  *  *  *  will  hear  and  pass  upon  all 
protests  that  may  be  made  against  the  making 
of  said  improvements  or  the  creaUm  of  said 
special  improvement  district 

".Sec.  8.  That  the  city  clerk  •  •  •  is  here- 
by instructed  to  give  notice,  as  required  by  law, 
of  the  passage,  of  this  resolution  •  •  *  said 
notice  shall  he  in  substantiany  the  following 
form;  'Notice  of  passage  of  resolation  creating 
special  improvement  district  No.  79.  •  •  * 
Notice  is  hereby  given  that  •  *  •  a  resolu- 
tion woe  dul^  passed  and  adopted  by  said  city 
council,  creating  a  special  improvement  district 
No.  79  of  said  city  for  the  purpose  of  construct- 
ing storm  sewers  and  grading  and  paving  Tracy 
Avenue  South,  •  •  •  arid  declaring  it  to  be 
the  intention  of  said  city  council  to  specially 
assess  the  entire  cost  and  expense  of  making 
such  improvements  against  the  property  border- 
ing or  abntting  thereon.'  "  etc. 

The  aotice  provided  fbr  1^  the  resolution 
was  pttbllahed  and  mailed  to  all  the  property 
owners  within  the  district,  and  ttaeroafter 

certain  of  said  owners,  including  the  appel- 
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lants  at  bar,  aftd  Kvnsuitiiw  nearly  60  per 
cent  ct  the  fnmtase  Inndved,  filed  a  timely 
protest,  wlildL  was  overruled  at  tin  r^ular 
me^ii^  of  June  18th.  Thereupon  It  ma 
moved,  seconded,  and  carried: 

"That  Coaneil  TUsoIution  No.  67S  1w  finally 
passed  and  adoptfeo;  that  spedal  improvement 
district  No.  79  be  created;  ♦  •  •  that  the 
improTement  particularly  mentioned  and  de- 
scribed in  Council  Remutkm  No.  678  be  or- 
dered made  in  said  special  improvement  dis- 
trict Na  79;  and  that  assessments  be  made  for 
the  payment  of  the  expense  incurred,  •  •  ♦ 
in  all  respects  as  provided  in  said  Council  B«so- 
iution  No.  578." 

It  was  tben  moved,  seconded,  and  carried 
that  the  clerk  be  instructed  to  advertise  for 
bids  for  said  work  to  be  opened  on  July  2, 
1914,  but  It  was  not  provided  how  often  or  in 
what  newspaper  such  advertisement  should 
be  published,  although  there  was  at  the  time 
one  daily  and  one  weekly  newspaper  of  gen- 
eral circulation  published  at  Bozeman.  This 
call  for  bids  was  never  published;  but  the 
clerk  on  his  own  motion  caused  to  be  pub- 
lished In  the  dally  newspaper  in  four  succes- 
sive Issues,  to  wit,  July  3,  4,  6,  and  7,  1914, 
B  call  for  bids,  designating  July  leth  as  the 
time  for  opening  the  same.  Two  bids  were 
received,  and  on  July  16th  were  opened,  read, 
and  referred  to  the  street  committee  of  the 
council;  laier,  and  at  the  same  meeting,  that 
committee  recommended  the  acceptance  of 
the  bid  of  the  Warren  Construction  Com- 
pany, which  recommendation  was  adopted, 
and  the  mayor  and  clerk  were  thereupon 
directed  to  enter  into  a  contract  accordingly. 
On  July  18th  a  suit  was  commenced  in  the 
district  court  of  Gallatin  county  by  one  of 
the  present  plaintiffs,  seeking  ac  injunction 
to  prevent  the  city  "from  proceeding  with 
or  acting  under  the  contract  with  the  Wii-Teu 
Construction  Company  which  the  dty  couucil 
directed  its  mayor  and  city  clerk  to  enter 
Into;"  a  temporary  restraining  order  was  is- 
sued on  the  20th  of  July,  accordingly,  and  a 
bearing  was  had  on  the  28th  of  July;  on  the 
lat  of  August,  1914,  the  temporary  restrain- 
ing order  was  dissolved,  the  application  for 
injunction  denied,  and  the  plaintiff  therein 
was  given  60  days  in  which  to  file  a  bill  of 
exceptions,  but  no  such  bill  of  exceptions 
was  ever  filed.  Up  to  this  time  no  contract 
for  said  work  was  entered  into,  nor  was  such 
contract  entered  Into  until  April  29,  1915. 
Notwithstanding  this,  however,  the  city  'coim- 
cil  on  April  15,  1015,  entertained  a  request 
from  the  Warren  Construction  Company  for 
an  extension  of  time  In  which  to  complete  the 
work,  and  granted  sudi  extension  to  Septem- 
ber 1,  1915.  On  May  12,  1015,  thirteen  days 
after  the  contract  was  let,  this  suit  was 
ftroiiglit 

The  statute  under  wbldi  the  proceedings 
purport  to  have  been  conducted  (diapter  89, 
Laws  1013)  provides; 

"Sea  3.  Before  creating  any  special  improve- 
ment district  •  •  •  the  city  council  shall 
pass  a  resolution  of  intention  so  to  do.  *  *  * 
Upon  having  passed  such,  resolution  the  council 


most  give  notice  of  the  paasage  of  toA  rceda- 

tion  01  intention.    •    •    • " 

"Sec.  5.  At  any  time  wiOiin  fifteen  days  after 
the  date  of  the  nnt  pnblicatien  of  the  liotice  of 
the  passage  of  the  resolution  of  tntratiMi,  any 
ownw  of  property  liable  to  be  assessed  for  said 
work  may  make  written  protest  against  the  pro- 
posed work  or  against  the  extent  or  creation  of 
the  district  to  be  assessed,  or  both.   •   •  • 

"Sec.  6.  When  no  protests  have  been  ddtver- 
ed  to  the  clerk  of  the  dty  countnl  within  fifteen 
days  after  the  date  of  the  firSt  publication  of  the 
notice  of  the  passage  of  the  rnolution  of  inten- 
tion, or  when  a  prvteM  aball  have  been  found  by 
said  city  coundf  to  be  Insufficient,  or  shall  hav« 
been  overruled,  or  ♦  •  •  shall  have  been 
heard  and  denied,  immediately  thereupon,  tb« 
city  council  shall  be  deemed  to  have  acquired 
Jurisdlctloa  to  order  the  proposed  improve- 
ments.  •  • 

"Sec.  3.  Notice  inviting  proposals  tfor  bidsl. 
and  referring  to  the  specifications  on  file,  shall 
be  published  at  least  twice  in  a  •  •  •  news- 
paper •  *  •  designated  by  the  council  for 
that  purpose.  •  *  •  The  time  fixed  for  the 
onening  of  bids  shall  be  not  less  than  ten  days 
ffom  the  time  of  the  final  publication  of  said 
notice.  •  •  •  Said  proposals  or  bids  shall 
be  delivered  to  the  clerk,  •  •  •  and  said  city 
council  shall,  in  open  session,  publicly  •  *  • 
declare  the  same  •  •  •  and  may  award  the 
contract  for  said  work  or  improvement  to  the 
lowest  respoDBible  bidder.   •   •   • " 

"Sec.  10.  But  if  such  original  bidder  neglects, 
fails  or  refuses  for  fifteen  days  after  the  notice 
of  award  to  enter  into  the  contract,  then  the  city 
council,  without  further  prooeedinKB,  shall  aftaiu 
advertise  for  proposals  or  bids,  as  in  the  first  in- 
stance, and  award  the  contract  for  said  work 
to  the  then  lowest  regular  bidder.  Should  no 
bids  be  received  in  response  to  this  second  call 
*  *  *  the  coimcil  msy  again  advertise  for 
bids  under  the  same  proceedings  at  any  time 
within  six  months  from  the  time  set  for  the  last 
reception  of  bids,  and  let  the  contract  to  the 
tben  lowest  bidder." 

[1]  A  comparison  of  these  provisions  with 
the  proceedings  had  and  done  will  disclose 
that  none  of  them  were  observed,  and,  tak- 
ing the  allegations  of  the  complaint  as  true, 
that  neither  the  present  nor  any  contract  for 
t^ls  work  can  be  upheld.  The  proceedings 
were  void  In  limine  for  want  of  a  resolution 
of  Intention.  By  no  reasonable  CMistractlon 
can  Resolution  No.  578  be  considered  assncli. 
It  proclaims  a  fact  accomplished,  to  wit,  tbe 
creation  of  the  district ;  it  expresses  Imt  one 
intention,  to  wit,  the  •Intention  to  assess. 
True,  it  directs  that  notice  be  given  to  prop- 
erty owners  for  the  purpose  of  inviting  pro- 
tests, but  that  notice,  too.prodaims  tlie  same 
fact  accomplished,  the  same  Intoitlon  to  as- 
sess, and  thus  It  puts  the  protests  In  the  atti- 
tude of  a  sort  of  referendum  rather  than  as  a 
right  to  be  met  and  satisfied  before  jn^Isdlt^- 
tlon  could  be  acquired.  The  record  here  dis- 
closes that  the  owners  of  at  least  18  per 
cent  of  the  frontage  Involved  neither  peti- 
tioned nor  protested.  Had  any  considerable 
proportion  of  them  protested,  the  proceed- 
ings would  have  been  at  an  end;  yet  they 
might  well  have  assnmed  that  to  inotest 
against  what  Uiey  were  notified  had  already 
been  done  would  be  a  futile  thing.  Thtit 
Besolntion  Na  678  was  not  a  resolution  of 
IntentUm,  and  that  no  jnrlsdlct!<m  to  make 
the  Improvements  can  be  fbunded  upon  it. 
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was  molt  elaborately  sbown  In  Sbapard  r. 
City  of  Mlssoola,  49  Mont  269,  141  Pac.  644 
et  seq.,  to  which  nothing  need  be  added. 

It  is  Insisted,  however,  that' jurisdictional 
f onndatlon  exists  for  the  proceedings  in  qnes- 
tioUt  under  tlie  following  dictum  f onnd  In  the 
Shapard  Case: 

"If  it  appeared  that  the  mayor  and  council 
had  intended  it  [the  orljj^sl  resolution]  to  oper- 
ate as  such  [i-  e.,  as  a  resoluUon  of  fntentton] 
and  this  intention  bad  been  manifested  by  the 
passage  of  a  subsequent  resolution  creating  the 
district  or  oiderinc  the  proposed  improvement 
to  be  installed,  a  wholly  different  sitoadon 
would  be  pt'eaented.  A  mere  Informally  in  the 
resolution  ought  not  to  render  the  effort  to  ac- 
quire jurlBdiction  nugatory,  and  doabtlesa  would 
not.  if  the  Bobsequent  proceedings  in  pursuance 
of  It  were  In  cnfonnity  with  t£e  stetute." 

The  answer  Is :  No  mere  Inficaiiiall^  In  the 
origliial  reaOliitiai  Is  here  Involred ;  the  lan- 
guage of  BesolQtlbn  578  does  not  permit  the 
Inference  that  at  the  time  It  was  passed  the 
council  designed  ft  as  a  resolation  of  Inten- 
tion mer^;  tho  subsequent  proceedings  do 
not  Imply  a  constmction  of  Besolutlou  678 
as  designed  for  a  resolutton  of  Intention, 
any  more  than  they  Imply  a  eonsdoosness  on 
the  part  of  the  council  that  a  mistake  had 
been  made  which  they  then  ondertoofc  to  rec- 
ttty  t  the  motI<Hi  to  finally  pass  a  resolution 
which  had  been  finally  pai^sed,  approved  and 
prcnnulgated  28  days  before,  and  ordering  the 
woA  done,  was  not  a  resolution  creating  the 
district  or  ordering  the  ftrqposed  improve- 
ment ;  failure  to  take  the  Initial  step  In  sach 
a  way  u  to  tcxm  the  baals  for  Jurisdiction 
cannot  be  corrected  by  subsequent  interpre- 
tation of  that  step  by  the  city  council;  and, 
finally,  the  conslderatlwis  which  might  call 
for  a  liberal  and  Indulgent  view  of  the  pro- 
ceedings, to  wit,  that  warrants  had  Issued, 
or  the  wi^fc  wu  done,  are  not  iwesent  In  this 
case^ 

[2, 3]  Even  If  the  initial  steps  had  been 
valid,  this  contract  could  not  he  niAdd,  be- 
cause the  ten  days'  notice  for  bids  was  not 
given,  and  because  the  contract  was  not  enter- 
ed Into  until  more  than  nine  months  after  the 
award.  With  relation  to  the  notice  It  Is  said 
that  only. two  days*  publlcatl<m  was  required 
by  law,  and  that  the  time  fixed  for  receiving 
Mds  allowed  ten  days  after  the  second  pub- 
Ilcntlcm ;  this  Ignores  the  fact  that  the  coun- 
cil could  have  required  four  publications; 
that  the  time  must  run  from  the  last  publica- 
tion ;  and  that  the  pubUcatim  as  made,  with 
the  thne  set,  does  not  appear  to  have  been 
authorized  at  alL  The  delay  In  entering  into 
the  contract  is  sought  to  be  met  by  the  as- 
sertion that  there  la  nothhig  to  show  the 
Warren  OonstructUai  Company  hod  neglected 
or  raised  to  enter  Into  the  ctmtraet  within 
six  months  at  the  award,  and  that  plaintiffs 
here  cannot  i^d  the  deiiay  because  ot  the 
snlt  Instituted  on  July  18.  1914;  bat  this  Is 
anavalUikg,  because  the  cmnplaiat  clearly 
ahows  a  failure  to  enter  Into  the  contract, 


because  the  suit  constituted  no  obstade  to  the 
making  of  the  c<mtract,  and  because  such  ob* 
ata<de,  if  any  was  created,  was  removed  on 
August  1, 1914,  nearly  nine  montlis  t>ef  ore  the 
contract  was  made. 

[4]  Finally,  respondent  Invokes  the  provi- 
sions of  section  9,  chapter  142,  Laws  of  1915. 
as  curative  of  all  the  defects  pointed  out  in 
the  complainL  For  present  purposes  it  may 
be  assumed  that  these  provisions  are  ample 
to  cure  all  mere  irregularities,  and  that  tbey 
cover  with  their  protecting  mantle  all  such 
failures  as  are  here  recorded  when  they  oc- 
cur after  proceedings  snftldent  to  confer  ju- 
risdiction; yet.  certain  it  Is  that  the  Legis- 
lature cannot  breathe  the  breath  of  life  into 
a  dead  thing.  Davidson  v.  Wampler,  2Si  Moot. 
CI,  74  Pac.  82;  McGillic  v.  Corby,  37  Mont 
249,  95  Pac.  1063,  17  L.  B.  A.  (N.  S.)  1263 ; 
Sliai)ard  v.  City  of  Afissoula,  supra;  Horsky 
V.  McKennan,  53  Mont.  50.  65,  162  Pac.  376. 
Upon  the  showing  made  by  the  complaint, 
improvement  district  No.  79  died  a-boming 
for  want  of  a  resolution  of  intention,  for 
want  of  jurisdiction  to  proceed  any  further 
or  to  make  any  mistakes  tliat  could  be  recti- 
fied by  the  curative  act. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded,  with  dlrecticma  to 
evarmle  the  demurrer  to  the  complaint: 

Reversed  and  remanded. 

BRANTLT.  a  3.,  and  HOLLOWAT,  3., 

concur. 


PALLIGAN  v.  SCHOOL  DIST.  NO.  1  OF 
BAVALLI  COUNTY  et  aL   (No.  3807.) 
(Supreme  Court  of  Montana.    Nov.  1,  1917.) 

Schools  aud  School  Distbictb  «s>140  — 
TBACinsns— AuTOUATic  RB-EXJEOnoH— Stat- 
ute—Retroactive  ErFBCT. 
Laws  1913.  c.  76,  subc.  8.  |  801.  providing 
that  after  electioo  of  any  teacher  for  the  second 
consecutive  year  ancfa  teacher  shall  be  deemed 
re-elected  from  year  to  year  unlpsa  given  notice 
before  the  Ist  day  of  Bfay  that  services  will  not 
be  required  for  the  enauing  year,  does  not  apply, 
as  renarda  election  for  third  year,  where  the  act 
was  passed  after  teacher's  election  for  aecond 
year,  though  before  May  1st  of  tliat  year;  as  a 
retroactive  effect  is  not  to  be  given  to  a  statute 
unless  commanded  by  its  contest,  terms,  or  man- 
ifest purpose. 

Appeal  from  District  Court,  Ravalli  Coun- 
ty; R.  Lee  McCuUoeh.  Judge. 

Action  by  Ella  Falllgan  against  School 
District  Na  1  of  Ravalli  County,  and  others, 
trustees  of  said  district  From  an  adverse 
Judgment,  plaintiff  appeals.  Afllrmed. 

W.  L.  Murphy,  of  Missoula,  for  appellant. 
J.  D.  Taylor  and  B.  G.  Kurtz,  both  oi  Hamil- 
ton, for  respondents. 

8ANNDR,  J.  In  May,  1911,  the  plafaitlff, 
a  teadier  qualified  by  life  diploma  of  the 
State  Board  of  Education,  was  elected  to 
teach  In  the  public  schools  of  district  No.  1, 
Ravalli  coimty.  In  S^tember,  1912,  she  was 
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re-elected  txae  ttie  oinilng  sdiool  year.  In 
March,  iai3,  Uxe  Lefialatare  passed  and  the 
Oovemor  apivoTeA  wliat  la  oow  known  as 
the  General  Schotd  Code  (chapter  76,  Laws 
of  1918),  wherein  It  is  provided  that: 

"After  election  of  &n7  teacher  or  principal  for 
the  second  consecutive  year  in  any  diatrict  in 
the  state  such  teacher  or  principal  so  elected 
shall  be  deemed  re-elected  from  year  to  year 
thereafter  nnleaa  the  board  of  truBtees  shall  by  a 
majority  vote  of  its  members  on  or  before  the 
Ist  day  of  Hay  rive  notice  in  writing  to  such 
teacher  or  principal  that  bis  services  will  not  be 
required  for  the  ensuing  year ;  provided,  that  in 
case  of  principals  in  charge  of  school  systeina 
sucb  notice  shall  be  given  on  or  l>efore  February 
1st."   Section  801,  13th  Session  Laws,  244. 

Some  time  prior  to  September  8  and  after 
May  1, 1913,  the  board  of  trustees  designated 
a  successor  to  the  plaintiff  as  such  teacher, 
and  thus  in  effect  removed  her  from  her  posi- 
tion without  proceeding  as  required  by  the 
section  aboTe  quoted.  Since  that  time  the 
board  has  refused  to  permit  her  to  perfbrm 
any  duties  as  a  teacher,  has  abrogated  and 
disclaim^  any  contract  of  employment  with 
her,  and  has  refused  to  pay  her  any  compen- 
sation, although  she  has  at  all  times  held 
herself  In  readiness  to  perform  such  duties. 
Upon  hor  complaint  stating  these  facts  and 
claiming  a  contract  to  exist  in  virtue  of  the 
section  above  quoted,  she  seeks  compensa- 
tory damages.  A  general  demurrer  to  the 
complaint  was  sustained,  and  the  plaintiff, 
declining  to  plead  further,  suffered  judgment 
to  be  entered  against  her,  from  which  this 
appeal  Is  taken. 

The  question  Invtdved  is  the  construction 
and  ivplicatl<m  of  the  section  quoted.  The 
language  employed  indicates  that  it  is  to 
have  an  effect  wholly  prospective ;  hut 
wb^Jter  Its  provlirtoQS  are  availaUe  to 
prlnc^ials  and  teachers  whose  two-year  peri- 
od antedates,  but  whose  re-«3gagement  oc- 
curred after,  the  passage  of  the  act.  Is  not 
clear.  Certain  it  is  that  few,  if  any.  of  the 
considerations  which  might  be  urged  In  sup- 
port of  such  an  application  are  presented 
here^  because  the  plaintiff's  re-engagement 
occurred  before  the  passage  of  the  act  It 
cannot  be  said  that  she  was  re-engaged  with 
the  provisions  and  consequences  of  the  sec- 
tlon  in  mlnid,  and  to  inject  th«e  provisions 
and  consequenCM  into  her  contract,  made  be- 
f<ne  the  passage  oSi  the  act,  is  to  materially 
alter  the  terms  of  that  contract — to  give 
her  something  which  she  did  not  have,  viz. 
an  automatic  renewal  under  certain  circum- 
stances. While  no  constitutional  barriers 
other  than  those  stated  In  section  11,  art.  3 
of  our  Constitution  exist  to  restrain  retro- 
active legislation  In  this  state,  and  while  a 
certain  amount  of  retrospection  Is  necessarily 
Involved  in  many  of  our  laws,  it  Is  neverthe- 
less a  fundamental  rtOe  of  oonstmctlon  that 
retroactive  efllect  Is  not  to  be  given  to  a  stat- 
ute unless  cmnmandc^  by  Its  context,  terms, 
or  monUest  purpose.  Rev.  Codes,  |  8213; 
Bollard  v.  Smith,  28  Siont  387,  72  Pac.  761; 


Bla<ft  on  Interpretation,  ft  12  and  lOB.  lAe 
material  alteratUin  in  the  tmns  of  plolntUTs 
contract  required  by  the  contention  here 
pressed  la  not  a  result  whldi  we  can  liold 
as  within  the  contemplation  of  the  section 
In  question,  because  it.  is  not  so  comnuuided. 

The  judgment  is  affirmed. 

Affirmed. 

BRANTLY,  a  J.,  and  HOLLOWAT.  J., 

concur. 


BEDICK  et  uz.  v.  PETERSON  St  aL 
(No.  14282.) 

(Supreme  Court  of  Washington.  Jan.  10, 191&) 

1.  MUNICIFAZ.  C0BP0BA.TIOIT8  «»706(7)  —  IN- 
JUBT  FROU  JiTNIT  BUB  —  CONTKIBCTOBT 
NXOUOEHCB. 

A  pedestrian,  who  after  having  looked  ones 

in  a  direction  along  a  street*  for  vehicles  which 
might  interfere  with  bis  safe  passage  over  a 
regular  street  crossing,  and  in  other  necessary 
directions  alone  the  street,  but  who  failed  to 
look  a  seomd  time  in  the  first  directlWi  was 
not,  as  a  matter  of  law,  guilty  of  contributory 
negligence. 

2.  Municipal  Gobpobationb  «=5>70e(9)— Iw- 

JUaV  FBOX  JlTHKT  BU8— CONBTKUCTIOIT  Of 

Finding. 

In  an  action  for  personal  injury  from  being 
struck  by  a  jitney  bus,  a  finding  by  the  court 
that  plaintiff's  injuries  were  caused  solely  by 
the  negligence  of  defendant  negatived  conbibu- 
tory  negligence. 

3.  Damages  «=9l7S— Pbbsohai.  Injumt— Evi- 

DBNCB— FEAB  of  AUTOMOBILES. 

Id  such  action,  Vherein  a  trial  amendment 
alleged  extreme  nervonsneas  as  a  result  of  the 
injury,  evidence  of  particular  nervousness  tak- 
ing the  form  of  a  fear  of  automobiles  was  ad- 
missible on  the  question  of  damages. 

4.  Appeal  and  Eaaoa  «=9ll49— Amendment 
— Stbikino  Pabtt's  Name  vbom  Judgment. 

Where  a  party  defendant  was  included  in 
the  judgment  by  inadvertence,  and  the  record 
did  not  show  any  objection  by  defendants  to 
the  form  of  the  judgment,  or  that  they  called 
the  attention  of  the  plaintiffs  or  the  court  to 
such  error,  the  name  of  such  defendant,  on 
plaintiffs'  motion,  will  on  appeal  be  stricken 
from  the  judgment. 

Department  2.  Appeal  trom  Superior 
Court,  King  County;  Boyd  J.  Tollman,  Judge. 

Action  by  John  U.  Redlck  and  wife  against 
Oscar  L.  Peterson,  Selma  Peterson,  and  the 
Pacific  Coast  Casualty  Company.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Judg- 
ment against  defendant  Selma  Peterson 
stricken  and  Judgment  in  other  reqiects  af- 
firmed. 

Geo.  McKay  and  Henry  8.  Noon,  both  of 
Seattle,  for  aK>eUants.  Myers  &  Jotanstooe, 
iO.  Seattle,  for  respmdoits. 

HOLCOMB,  J.  This  actim  for  personal  In- 
juries, alleged  to  have  been  caused  to  re- 
spondent Mrs.  Redlck  by  the  negligent  opera- 
tion of  a  Jitney  owned  and  <4)erated  by  aniel- 
lant  Oscar  L.  Peterson,  aftw  a  trial  by  the 
court  without  a  Jury,  resulted  in  findings  and 
conclusions  and  a  judgment  for  $2C0  in  tevor 
of  respondents.    The  questions  of  the  negll- 
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gence  of  the  Jitney  drlrer  and  the  contribu- 
tory oegUgence  of  Mrs.  Bedlclc  were  In  Imrw 
and  resolved  by  the  court,  v^tm  the  facts 
shown,  against  appellants. 

[1]  Mrs.  Bedicfc  testified  In  effect  that,  on 
reaching  the  street  Intersection  where  the 
Accident  occurred,  she  stopped  a  second, 
looked  down  the  street  to  the  west,  and  saw 
several  automobiles  in  that  direction  In  the 
middle  of  the  block,  looked  then  across  and 
up  the  street,  and  seeing  no  vehicles  to  block 
her  passage,  without  looking  again  to  the 
west,  started  across  the  street  upon  the  r^- 
ular  sidewalk  crossing,  and,  when  about  mid- 
way between  the  curb  and  the  street  car 
tracks  and  without  any  notice,  warning,  or 
alanu  from  appellant  coming  up<Hi  her  from 
the  west,  was  struck  and  aever^y  and  paln- 
fuUy  injured.  There  was  testimony  that  the 
jitney  was  running  at  a  speed  of  from  18 
to  20  miles  per  hour. 

The  question  then  is:  Is  It  contributory 
negligence  for  a  pedestrian,  after  having 
looked  once  In  a  direction  along  a  street  for 
vehicleB  that  might  interfere  with  safe  pas- 
sage across  the  street  at  a  regular  street 
crossing  and  in  other  necessary  directions 
along  the  street,  to  fail  to  look  a  second  time 
In  the  first  direction?  We  think  not  as  a 
matter  of  law.  Gases  to  similar  effect  have 
been  before'  us  and  so  decided.  Franey  v. 
Seattle  Taxlcab  Co.,  80  Wash.  396,  141  Pac. 
890;  Chase  t.  SeatUe  Taxlcab,  etc.,  Co.,  78 
Wasti.  (S87, 189  Pac.  490;  Ludwigs  v.  Dumas, 
72  Wash.  68.  129  Pac  908;  HUlebrant  v. 
Ham,  71  Waeih.  2S0.  128  Pac.  802;  Blrdi  v. 
Abercronabie,  74  Wash.  486,  183  Pac.  1020, 
90  L.  B.  A.  (N.  S.)  00;  Tscblrley  v.  Lambert, 
TO  WaalL  73^  126  SO;  Julbsmcm  t.  Jobn- 
son,  85  WaAb.  18.  147  Pac.  648.  The  John- 
Bon  Case,  supra,  la  almost  completely  par- 
allel with  the  caee  before  ns.  A  very  sim- 
ilar case  also  was  that  ctf  HUlebrant  t.  BAana, 
supra.  In  those  cases  under  such  drcum- 
stances  such  precautions  having  been  talcen, 
it  was  held  as  a  matter  of  law  that  contrtb- 
ntory  negl^nce  on  tike  part  of  tiie  Injured 
person  conld  not  be  Inferred.  In  snch  ease 
the  qnestlMi  of  contributory  negUgmce  Is  a 
qnestion  for  the  jnry  or  the  trier  of  tiie  tects. 
The  trial  court,  having  heard  the  evidence, 
resolved  flie  facts  In  ftivor  of  the  testlmMty 
of  Urs.  Bedlck  and  her  wltneasea  and  against 
any  contributory  n^;Ugence  on  her  part 
The  one  ease  dted  1^  ai^Uants  (Jones  v. 
Wlese,  88  Wash.  866.  ISS  Pac.  SSO)  is  not 
apposite.  There  the  injured  person  walked 
rlf^t  out  upon  the  street  at  a  busy  comet, 
without  looking  at  all  or  paying  any  heed  to 
his  sumrandlngB,  and  it  was  said  that  In 
such  a  case  something  must  be  dcme  to  insure 
safety;  the  pedestrian  must  take  some  pre- 
caution to  guard  against  obvlons  danger. 

[I]  Tlie  finding  of  tb»  court  that  the  In- 
jorles  ci  respondent  were  caused  wholly  and 
saiely  by  the  carelessness  and  negligence  of 


the  appellant  Peterson  without  which  Sirs. 
Bedick  would  not  have  been  Injured  Is  a  find- 
ing negativing  contributory  negligence,  and 
therefore  In  effect  finds  upon  the  question 
asserted  by  appellants  not  to  have  been  pass- 
ed upon  by  the  trial  court. 

[t]  A  contention  is  made  by  api^Ilants  that 
the  court  admitted  In  erTdence  improper  evi- 
dence of  damages,  namely,  a  fear  of  auto- 
mobiles. There  was  a  trial  amendment  al- 
lowed by  the  court,  alleging  extreme  nerv- 
ousness as  a  result  of  the  Injury  complained 
oL  The  evidence  of  such  particular  nerv- 
ousness ensuing  from  the  shock  of  her  In- 
jury by  the  automobile  was  proper  evidence 
going  to  the  questirai  ot  damages. 

[4]  The  judgment  against  appellant  Selma 
Peterson  was  unwarranted,  and  respcmdents 
here  confess  that  no  judgment  should  have 
been  rendered  against  It  Is  asserted, 

however,  *3i&t  she  was  Included  In  the  judg- 
ment only  by  Inadvertence,  and  the  record 
falla  to  show  any  objection  on  the  part  of 
appdlanta  to  the  form  of  the  Judgment,  or 
that  appellants  called  attention  of  respond- 
ents or  the  court  to  such  error.  Bespond- 
ents  ask  that  the  name  of  defendant  3elma 
Peterscm  be  strickm  from  the  judgment,  and 
tt  is  so  ordered.  No  costs  will  bo  iccorered 
against  her.  As  she  made  no  separate  ap- 
pearance all  the  costs  on  amieal  are  properly 
Included  in  the  coets  oi  the  other  appellants. 

In  all  other  respects  the  judgment  Is  af- 
firmed. 

ELLIS,  O.  J.,  and  MOUNT.  CHADWIOE. 
and  HORBIS,  J  J.,  concur. 


FUNK  V.  HOBBOCKS.    (No.  14115.) 

(Supreme  Court  of  Washington.    Jan.  11, 
1918.) 

Appba.1.  and  Xbbob  «a3979(2)— Bkview— New 

TbIAI>— DiSCBKTION. 

Where  there  are  several  issues  and  the  evi- 
dence Is  confllctiDg  upon  one  or  more  of  them, 
tiie  granting  of  a  new  trial  Is  within  the  discre- 
tion of  the  trial  court,  and  his  ruling  will  not 
be  disturbed  on  appeal,  where  no  abusa  of  such 
discretion  appears. 

Department  2.  A)n>eal  from  Superior 
Court,  King  County ;  J.  T.  Bonald,  Judge. 

Action  by  Fred  Funk  against  J.  I.  Her- 
rocks.  Judgment  for  plaintiff,  and  defendant 
appeals.  Afflrmed. 

Biotoat  F.  Booth  and  A.  J.  IPalknor,  both 
oC  SeatUe,  for  appellanL 

HOLCOMB,  J.  This  aHteal  Is  from  an  or- 
der  granting  rawondent  a  new  trial,  after 
the  verdict  of  a  jury  against  him  and  In  fa- 
vor of  fmpallant  upon  conflicting  evidence, 
the  grounds  of  the  motion  being  that  the 
evidence  was  Insufficient  to  justify  the  ver- 
dict, and  was  against  the  law.  error  In  law 
occurring  at  the  trial  and  excepted  to  at  the 
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time,  and  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  No  appearance 
or  argument  on  the  part  of  respondent  Is 
inade  here  npon  the  appeal.  The  action  of 
respondHit  was  for  damages  for  an  alleged 
assault  and  battery.  Appellant  denied  the 
allegations  of  the  complaint,  and  further 
pleaded  Justification,  the  use  of  lawful  force 
and  great  provocation. 

Without  detailing  the  nature  of  the  affair 
or  the  cause  leading  up  to  it,  looking  to  the 
cold  printed  record,  if  we  were  sitting  as 
jurors,  we  think  we  would  decide  that  it  dis- 
closes by  an  overwhelming  weight  of  evi- 
dence great  provocation, .  justlflcatlon,  and 
lawful  force  by  appellant 

We  are  unaware  of  the  precise  ground  con- 
sidered by  the  trial  judge  as  requiring  a  new 
trial.  We  have  examined  the  Instructions, 
and  they  seem  to  be  correct  in  form  and 
propriety  and  strictly  applicable  to  the  Issues 
and  facts  in  the  case.  No  error  occurring 
at  the  trial  and  excepted  to  at  the  time  Is 
pointed  ont  or  apparent.  The  order  must 
therefore  have  been  based  upon  insufficiency 
of  the  evidence  to  Justly  the  verdict  Upon 
this,  while  we  have  not  had  the  advantage 
of  seeing  tbe  wttnesees  and  hearing  tbem  tea* 
tlfy  and  of  judging  of  their  credibility  and 
virtue,  npon  the  record  thereof  and  a  loag- 
distance  conddwatlon  of  the  conduct  of  the 
re^ndent  on  the  day  in  question  and  his 
general  ottenstve  and  ruffianly  dlqwattlon 
and  demeanor  as  disclosed  by  Uie  teatjmony, 
we  BhooM  be  very  decidedly  inclined  to  dis- 
agree with  the  view  that  the  evidence  waci 
In  any  respect  Insufficient,  but  would,  on 
the  otmtrary,  be  em^tlcaUy  of  the  opinion 
that  It  watf  overwhelmingly  suffldait  to 
justify  the  verdict 

However,  there  was  a  decided  conflict  in 
the  evidence  upon  the  chief  issues.  Appel- 
lant recognizes  the  rule  that  with  an  order 
granting  a  new  trial,  where  the  motion  Is 
based  upon  several  grounds,  the  court  does 
not  ci>eclfy  the  exact  grounds  upon  which 
It  is  granted,  and  It  does  not  appear  to  have 
been  granted  solely  upon  questions  of  law, 
the  appellate  court  will  not  interfere  unless 
there  bas  been  a  clear  abuse  of  discretion. 
Xotwltbstandlng  that  acknowledged  rule,  ap- 
pellant contends  npon  the  record  here  that 
the  granting  of  a  new  trial  y/as  In  legal  ef- 
fect an  abuse  of  discretion. 

We  have  repeatedly  held  that  the  grant- 
ing of  a  new  trial  Is  within  the  discretion  of 
the  trial  court  and  his  ruling  will  not  be 
disturbed  on  appeal  where  no  abase  of  such 
discretion  appears.  Clark  v.  Ellington,  86 
Wash.  110,  149  Fnc.  ttSO;  Caughren  v.  B^han, 
86  Wash.  856.  150  Pac.  416;  Wlk  t.  King. 
86  Wash.  171,  140  Pac.  640;  Langley  v.  Dev- 
lin. 87  Wash.  502.  191  Pac.  1134 ;  Pappas  t. 
Dalley,  fiO  Wash.  286.  166  Pac.  1059;  Pay- 
zant  r.  CaudlU,  89  Wash.        154  Pac.  170; 


Everett  v.  Phillips,  90  Wa^  260.  16S  Pac 
1069;  Tulcan  Mfg.  Co.  v.  Pac.  Sea  Prod.  Oo^ 
90  Wash.  430, 156  Pac.  400;  Hawn  t.  Takima 
County,  93  Wash.  87,  160  Pac.  7;  Marshall 
V.  Dunn,  93  Wash.  156,-180  Pac.  298;  Stiui»- 
vant  Co.  V.  Fidelity,  etc.,  Ca,  92  Wash.  52, 
158  Pac  740,  L.  R.  A,  19170,  680. 

In  the  case  last  cited  we  held  tiiat  where 
the  evidence  is  In  substantial  ccmfllct  npon 
any  controlling  issue  in  the  case,  it  cannot 
be  said  that  there  Is  any  abuse  of  discre- 
tion by  the  trial  court  in  granting  a  new 
trial  on  the  ground  that  the  verdict  is 
against  the  evidence.  Hence,  much  as  we 
are  Inclined  to  disagree  with  his  honor  the 
trial  judge  as  to  the  weight  of  the  evidence, 
the  discretion  to  be  exercised  judicially  was 
initially  his,  and  possibly  his  greater  advan- 
tage in  welghiiv  the  evidence  at  close  range 
guided  his  discretion  and  his  judgment  At 
all  events  we  do  not  feel  justified  In  declaring 
that  his  order  was  the  resnlt  of  a  clear 
abuse  of  discretion. 

Unfortunate  as  it  may  be  for  Oie  appellant 
to  be  forced  to  snbmU  to  oontlnned  Ut^tlon 
of  the  cause,  we  see  no  escape  tlierefrom. 

Order  affirmed. 

ELLIS.  C.  X,  and  MOUNT,  OHADWICK, 
and  MORBIS,  JJ.,  concor. 


RANDALL  v.  OERRICK  et  aL  (No.  13223.) 
(Snpreme  Ooart  of  Washington.    Jan.  7.  1918.) 

On  Rehearing.  Order  modified  in  one  par- 
ticular, and  petition  as  to  other  qoestlnui 
denied. 

For  former  opinioii,  see  98  Wash.  882,  19L 

Pac  857. 

PER  CURIAM.  The  oplnlMi  In  this  cause  is 
reported  In  98  Wash.,  622.  We  there  directed 
that  the  judgment  notwithstanding  the  ver- 
dict be  reversed  and  the  cause  remanded, 
with  Instructions  to  alter  a  judgment  upon 
the  verdict  A  peCltkm  for  rehearing  was 
interposed,  cnJling  attentiui  to  the  fact  that 
the  respondents  had  filed  a  motion  for  a  new 
trial  whitA  had  not  been  passed  uptHi  by  the 
trial  court  8ud  contending  that  our  order 
was  erroneous  since  it  did  not  reserve  this 
right  to  the  trial  court  In  this  particular 
the  order  will  be  modified. 

Ttx%  petition  In  so  far  as  It  relates  to  other 
questions  discussed  is  doiled. 


GAHMARANO  et  ux.  v.  I/)M<aUfRB.  SherUT, 

et  aL   (No.  14878.) 
(Supreme  Oourt  of  Washington.   Jan.  9,  IMS.) 

1.  JUDOIIENT  *=»143(9)— SETTtNO  ASIDB  DE- 
SATJI,T— DlSCRffTION. 
In  action  against  a  iheriff  tor  wroDgfnl  exe- 
cution, an  order  of  default,  entered  against  the 
sheriff  for  failure  to  appear  within  20  days  aft- 
er service  of  summoDS,  was  within  the  courPa 
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dlBcretUm  to  neat^  on  motion  by  tiie  •berifl  2 

mja  «rt«r  fbe  SfMay  period  and  his  affidavit 
showiDK  he  undoTBtood  the  real  party  in  inter- 
est wonld  enter  appearance  for  him;  for  the 
■heriff,  beinf  bat  the  {unetionarr  of  the  law 
chaised  with  the  lenl  duty  of  execntine  the 
writ,  ihonld  not  be  held  to  answer  personally  for 
his  conduct  In  that  behalf,  unless  nis  acta  were 
without  antbority  of  law. 

2l  BxxicpTiONS  —  Waivix  —  Ohatxkl 

MOBTOAOB. 

Exempt  hoosehold  gooda  may  be  'mortcaged; 
aaeb  mortgage  operating  as  waiver  of  the  ex- 
emption. 

D^>artment  1.  Ai^ieal  from  Superior 
Court,  Pierce  County :  M.  L.  Cllflcvd,  Judge. 

Action  by  Nicholas  Cammarano  and  wife 
against  Robert  Longmlre,  Sheriff  of  Pierce 
County,  and  others.  From  judgment  for  de- 
fendants, lOainUfla  appeaL  Afihrmed. 

H.  G.  RaetUg,  of  Tacoms,  for  app^Umts. 
8.  A.  Oagllardl,  of  Tacoma,  for  raqwndmts. 

PDU/ERTON,  J.  The  ai^llants  executed 
to  noriiia  Albino  a  chattel  mortgage  on  all 
their  household  goods  to  secure  their  prom- 
issory note  for  $100.  The  note  not  having 
been  paid  at  maturity,  an  action  was  institut- 
ed for  the  foreclosure  of  the  mortgage.  A 
Judgment  was  rendered  directing  the  foreclo- 
sure, and  a  special  execution  was  issued  to  the 
sheriff  authorizing  him  to  sell  the  mortgaged 
goods  to  satisfy  the  judgment  and  costs  In  the 
foreclosure  proceedings.  Before  the  date  set 
for  sale,  the  appellant  Nicholas  Cammaraoo, 
as  head  of  a  family,  filed  an  affidavit  setting 
up  that  he  was  entitled  to  bold  the  property 
as  exempt  from  execution.  His  claim  was  dis- 
regarded by  the  sheriff,  and  execution  sale 
of  the  pn^erty  was  duly  made.  The  appel- 
lants thereupon  brought  an  action  against  the 
sheriff,  the  judgment  plaintiff,  and  the  sure- 
tlea  upon  her  indemnity  bond  to  the  sheriff, 
for  the  recovery  of  damages.  F*rom  a  judg- 
ment for  the  re^ndents  this  appeal  is  pros- 
ecuted. 

[1]  The  first  contention  of  appellants  la 
that  the  court  erred  in  vacating  the  order 
of  default  entered  against  the  respondent 
sheriff,  because  of  hla  failure  to  plead  or  en- 
ter his  aiH^rance  within  20  days  after  the 
service  of  the  summons.  The  20-day  period 
expired  on  January  11,  l&n,  and  a  default 
was  entered  on  January  12,  1917.  On  the 
day  following  the  entry  of  the  default  the 
sheriff  moved  for  Its  vacation,  showing  by 
affidavit  that  bis  failure  to  appear  was  due  to 
a  misunderstanding;  he  having  understood 
that  the  attorney  for  the  real  party  In  inter- 
est wonld  enter  an  appearance  for  him.  The 
sheriit  was  but  the  fuoctlonaiy  of  the  law 
ebai^ed  vith  the  l^al  duty  of  eocecotlng 
the  writ  issued  oa  the  foredoaore  judgment, 
and  should  not  be  held  to  answer  penonally 
for  bis  coodnct  In  that  b^lf,  nnleas  bis 
acts  wne  wltbout  autbtnd^  of  law.  To  va- 
cate the  default  waa  within  the  sotmd  dis- 


cretion of  the  court,  and  we  cannot  think 

such  discretion  was  here  abused. 

[2]  The  appellants  next  contend  ttiat  the 
court  erred  in  sustaining  a  demurrer  to  their 
ctMuptaint  and  altering  a  judgment  of  dls- 
missaL  In  support  of  this  contentim  the 
appellants  rely  upon  the  case  of  Slyfleld  v. 
Wlllard,  43  Wash.  179,  86  Pac.  392.  It  is 
argued  that  the  case  Is  authcwity  for  the  rule 
that  a  chattel  mortgage  by  the  owner  upon 
exempt  property  Is  void  If  the  owner  there- 
after cbosea  to  claim  the  exemption.  The 
case  as  It  is  r«f>orted  lends  colw  to  the  claim, 
but  Its  reading  in  the  light  of  the  record  will 
show  that  the  mortgagor  purported  by  the 
terms  of  the  mortgage  to  waive  bis  exemp- 
tl(ms  as  against  the  mortgage  debt  oa  prop- 
erty not  included  within  the  mortgage.  The 
statute  apparently  authorizing  such  a  waiver 
was  held  unconstitutional,  but  It  was  not 
held  that  the  mortgage  was  void  as  to  exempt 
property  included  within  the  description  of 
the  property  mortgaged.  Nor  is  such  a  mort- 
gage void.  To  deny  the  right  to  mortgage 
exempt  property  would  be  to  ieay  its  right  of 
sale  or  other  di^xtaltion.  This  is  not  the  pol- 
icy of  the  law.  The  constitutional  provision 
referred  to  In  the  case  of  Slyfleld  v.  Wlllard, 
requlreG  tbe  L^^lature  to  protect  to  heads  of 
families  a  certain  portion  of  the  homestead 
and  other  propwty  from  forced  sales,  not 
Tohintary  sales  or  sales  made  under  a  volun- 
tary pledge. 

The  judgment  of  tibe  lower  court  is  wlthoot 
emnr,  and  most  be  affirmed.  It  Is  ao  ordered. 

BI/IJ8,  a  J.,  and  PARKBB,  MAIN,  end 
WEBSTER.  JJ.,  concur. 


YANHORN  at  al.  T.  NESTOSS  at  ux. 
(No.  13647.) 
(Supreme  Court  of  Wadiington.   Jan.  9, 1918.) 

1.  GUARDIAIT  AND  WARD  <S=»16— QUALIFIOA- 
TION  OF  OUARDIAM— NGCBSSTTT  OF  BoND. 

Under  Rem.  Code  191S,  {  1632,  re^rnirhig 
the  court  to  take  a  bond  of  each  guardian  q)- 
pointed  under  that  act,  section  1633,  providing 
that  the  provisions  of  the  chapter  rdative  to 
bonds  of  executors  and  administrators  shall  au- 
ply  to  bonds  of  guardians,  sectioD  1395,  requir- 
mg  executors  and  administrators  to  execute  a 
bond,  and  section  1449,  pruviding  that  every  ex- 
ecutor or  administrator  shall,  after  having  qual- 
ified by  giving  bond,  have  a  right  to  the  immedi- 
ate poesesaion  of  all  tbe  real  and  personal  estate 
of  the  deceased,  the  giving  of  a  bond  is  a  condi- 
tion precedent  to  tbe  right  of  a  guardian  to 
act,  and  he  cannot  qualify  as  such  without  giv- 
ing it. 

2.  GUABDIAIT  AND  WABD  «=»16— QUAUFIOA- 

iiON  or  OuABDiAN— NKOESsrrr  of  Bond. 
The  failure  of  a  guardian  to  qualify  by  giv- 
ing a  bond  is  a  jurisdictional  defect,  whidi  de- 
prives the  court  of  jurisdiction  over  the  estate 
of  the  wards,  so  that  a  sale  of  real  estate  in  a 
guardianship  proceeding^  where  no  bond  baa  been 
given,  la  illegal  and  void. 

3.  GCABDIAN  AND   WaBD  ^9104  —  SaU  OF 

Real  Estatei— Coeino  Defects. 
The  failure  of  a  guardian  to  qualify  by  giv- 
ing a  bond  is  not  a  defect  coming  witbin  the 
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cQnitiv«  prortafrau  <rf  Bon.  Code  1915.  |  IBBQ, 
providins  that  a  aale  ot  auT  real  estate  by  a 
gnardiaa  shall  not  b«  avoided  <hi  account  of  any 
irregularity  in  the  proceedings  provided  it  ap- 
pears that  the  guardian  was  ordered  to  make 
the  sale  by  the  probate  or  saperior  court  having 
Joriadietlon  of  the  eatate,  etc.,  dnce  tibe  bond  be- 
ing essential  to  jurisdiction  the. court  did  not 
have  jurisdictioQ  of  the  estate,  especially  as  that 
aectioli  further  provides  that  the  failure  to  give 
an  additional  btmd  at  the  time  the  sale  ia  woer- 
edi  it  required,  to  not  a  cOrable  defect. 

4.  GUABDIAN  AND  WaBD  «=>105C2)— SaLB  OP 

Real  Estate— Seitino  Aside. 
An  action  by  wards  to  have  a  aale  of  real 
eatate  in  a  gaardlanahip  proceeding  dedared  il- 
l«al  and  vou,  and  to  eatabUab  thdr  title  to  the 
real  estate  and  for  an  accounting  respecting  the 
rents  and  profits,  in  which  the  complaint  spe- 
cifiMially  attacked  the  aale  aa  illegal  and  void,  be- 
caoae  the  court  was  without  jurisdiction,  in 
that  the  guardian  never  qualified  by  giving  a 
bond,  was  a  proper  attack  on  the  guardianship 
sale  and  order  of  confirmation,  as  the  other 
relief  which  they  claimed  was  essentially  condi- 
tioned up<m  whether  the  sale  was  invalid,  and 
it  was  immaterial  whether  the  attack  was  direct 
or  collateral ;  the  sale  being  void. 

5.  Guardian  and  Wabd  €=>108— Sale  of 
Real  Estate— Notice  of  Defects. 

A  purchaser  of  land  at  a  sale  in  a  guardian- 
ship  proceeding  was  charged  with  notice  of  the 
gusraian's  failure  to  qualify  by  giving  a  bond. 

6.  GUABDIAN    AND    WaBD    «=»76  —  SAUC  OF 

Real  Estate— Notice  of  Defects. 
Probate  Code  (Laws  1917,  c.  15<h  I  210,  pro- 
vides that  no  sale  oy  any  guardian  shall  be  void, 
or  be  set  aside  or  attacked,  because  of  any  ir- 
regularities, and  that  none  of  the  steps  leading 
up  to  such  sale  or  the  confirmation  shall  be 
juriadictiooal,  and  tiie  confirmation  shall'  be  con- 
duaiTe  as  to  the  regularity  and  legality  of  such 
sale,  and  the  passing  of  title  after  the  confirma- 
tion shall  vest  an  absolute  title  in  the  purchaser, 
and  the  instruments  of  transfer  may  not  be 
attat^ed,  except  for  fraud.  Section  222  provides 
tfliat  probate  proceedings  heretofore  conducted, 
including  sales  by  guardiana  In  conformity  with 
the  provisions  of  ^t  act  or  any  prior  law  ap- 
plicable thereto,  are  ther^y  declared  valid,  and 
section  223  prorideB  that  Rem.  ft  Bal.  Code,  i 
IWi,  curing  defects  in  guardian's  aalea  ia  there- 
by repealed,  in  so  far  as  it  affects  sales  hereafter 
to  be  made.  M^d,  that  section  215  is  not  to  be 
given  a  retroactive  effect,  so  aa  to  cure  juriadic- 
tional  defecta  in  a  guardianship'a  sale  of  real 
iwoperty  made  prior  to  its  passage  and  taldng 
eOtet. 

Fullerton,  Parker,  and  Mount,  33.,  diasttitfnf. 

Ea  Banc,  Ap[>eal  from  Superior  Oourt,  Lin- 
coln County;  E.  H.  Sullivan,  Judge. 

Action  by  Mary  Jane  Vanbom  and  others, 
by  L.  E.  Vanhorn,  their  guardian  ad  litem, 
against  Henry  R.  Nestoss  and  wife.  From  a 
Jo^ment  granting  a  new  trial,  defendants 
appeal.  -Reversed  and  remanded,  with  direc- 
tions. 

Freece  &  ^tljohn,  of  Davenport,  for  ap- 
prtlaats.  W.  A.  Wilson,  of  Davenport,  for 
respondwitfl. 

MAIN,  3,  The  plalntifBs  in  this  case  are 
minors,  and  bring  the  action  by  their  guard- 
tan  ad  litem  for  the  purpose  of  having  a  sale 
of  real  estate  In  a  guardianship  proceeding 
declared  ill^al  and  void,  and  for  the  purpose 
of  establishing  th^r  title  to  sudi  real  estate, 


the  right  to  the  possession  thereof,  and  tor 
the  rents  and  profits.  The  property  was 
sold  through  a  guardianship  proceeding  and 
purchased  by  the  defendants.  The  complaint 
attacks  this  proceeding  as  void,  because  the 
probate  court  had  no  jurisdiction  over  the 
estate  of  the  wards  at  the  time  the  property 
was  ordered  sold  and  (he  sale  oonflmied. 
The  cause  was  tried  to  the  court  without  a 
Jury.  Findings  of  fact  and  conclusions  of 
law  were  entered,  sustaining  the  title  of  the 
defendants.  Thereafter  a  motion  for  a  i.ew 
trial  was  made,  supported  by  an  affidavit 
which  tended  to  show  fallare  to  publish 
notice  of  the  sale  as  required  by  the  order 
directing  the  sale.  Upon  further  considera- 
tion of  the  case  the  trial  court  entered  Judg- 
ment, granting  the  motion  for  a  new  trial. 
From  this  Judgment  the  defendants  a[^>eaL 
The  fticts  are  these:  On  June  17,  1900, 
Isaac  L.  Vanhorn,  the  father  of  the  respond- 
ents, died,  having  devised  to  the  respondents 
an  undivided  half  Interest  In  the  quarter  sec- 
tion of  land  here  in  controversy.  On  the  2d 
day  of  July,  1900,  the  last  will  and  testament 
of  the  deceased  was  duly  admitted  to  pro- 
bate. On  the  30th  day  of  August,  1902,  an 
order  was  made  by  the  superior  court,  dis- 
tributing an  undivided  half  Interest  In  the 
prt^rty  here  In  controvert  to  the  respond- 
ents. When  Isaac  Jj.  Vanbom  died,  he  left 
surviving  him  his  wife,  Christina  Annie  Van- 
horn, and  two  minor  children,  Mary  J.  Van- 
horn and  lEllzabeth  A.  Vanhorn.  A  son, 
Isaac  Ia  Vanhorn,  was  bom  on  the  7th  day 
of  October,  1900,  a  few  months  after  his 
father's  death.  On  November  14, 1902,  Chris- 
tina A.  Vanhom  petitioned  the  superior  coart 
for  Lincoln  county  to  be  appointed  guardian 
of  her  three  minor  children,  and  on  the  same 
day  an  order  making  the  appointment  was 
entered.  There  was  no  provision  In  the  order 
requiring  a  b<md  or  HaAng  the  Amount  thefe- 
of .  In  the  petition  for  the  appointment  of  a 
guardian  It  was  asked  that  sndi  appointment 
be  made  "wlthoat  bond&"  Hie  order  making 
the  appointment  was  uptm  a  printed  fbrm. 
and  through  that  portion  of  the  printed 
matter,  which  was  to  be  filled  In,  covering 
the  giving  of  the  bond  and  the  amonnt  there- 
of, pen  lines  were  drawn.  On  July  21, 1900. 
the  goardlan  petitioned  the  soperior  court  to 
sell  the  real  estate  owned  by  the  minors.  On 
July  26th  an  order  was  wtered,  directing  the 
sale.  On  February  16, 1910,  an  order  was  en- 
tered, confirming  the  sale  which  had  tak«i 
place  prior  thereto,  and  on  the  date  fixed  in 
the  order  directing  the  sale-  At  this  sale  the 
interest  of  ttie  minors  in  Ihe  qnarter  aectlou 
of  land  which  had  been  devised  to  them  hy 
their  fS&ther  was  purchased  bj  the  ap- 
p^nts.  At  the  same  tim^,  by  private 
arrangement,  the  mothoc^  half  Interest  in  the 
same  pnq^rty  was  pnntiased  bf  the  saon 
parties.  The  money  received  from  the  cUI- 
dren's  half  interest  In  the  land,  together  with 
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ttw  nmey  wUcb  tbs  moQutr  recelred  for  ber 
half  Intercst,  wbb  tnveated  In  a  lialf  section  of 
iBnd  near  by,  heavily  Incnmbered  by  a  mort- 
gage. Approximately  a  year  thereafter  this 
half  section  ct  land  was  sold,  and  netted  to 
the  mother  and  ddldren  the  sum  of  approxi- 
mately ¥2,000.  one  half  of  whldi  woold  belong 
to  the  mother,  and  the  other  half  to  the 
titdldr^  The  erldenee  showa  that  no  part  of 
die  cbfldren'a  money  was  either  snbseqneBtly 
iDTeated  for  them  or  applied  to  tbelr  educa- 
ttoa,  BiQ^poTt,  m  payment  of  their  just  debts. 

Hhe  complaint  lu  this  action  attacks  the 
sale  in  the  guardlanidilp  proceeding  as  illegal 
and  void,  becanse,  amcmg  other  things,  the 
court  acQolzed  no  Jnrlsdietlcni  of  the  waids* 
estate  because  the  guardian  had  glTen  no 
btmd.  The  first  bond  given  by  the  guardian 
was  on  the  13tb  day  of  BCardi,  1914.  and  long 
sabsequent  to  the  sale  under  the  guardian- 
ship proceeding  Oinm^  which  the  appellants 
claim  title. 

The  first  question  is  whether  the  giving  of 
a  bond  by  a  guardian  is  a  condition  precedent 
to  the  right  to  act  as  sndi.  In  other  words,  if 
the  guwdlan  falls  to  i^ve  bond,  does  the 
court  acquire  any  Jurisdiction  over  the 
wards'  estate.  It  is  a  general  leaolrement 
of  statutes  providing  for  lAm  appctotment  of 
guardians  that  the  appointee  shall  give  bond 
for  tlie  £ilthfnl  execution  of  bis  trust,  and 
under  muih  statutes  It  is  gmerally  b^d  that 
an  act  done  without^  or  b^ore,  giving  sudi 
bond,  is  a  nullity.  In  12  R.  a  X<.  at  page 
llie.  It  is  said: 

"It  is  a  aniveraal  requirement  of  the  itatutes 
providing  for  the  judicial  appointment  of  guard- 
ians that  the  appointee  ihoald  give  bond,  in  a 
sum  fixed  by  the  court  and  with  snre^  acc»ta- 
Ue  to  it,  for  the  due  execntion  of  his  trust  And 
it  is  usuBlly  held  that  tbe  givinir  of  such  bond, 
the  'qualification'  of  the  guardian  aa  it  fa  called, 
is  a  condition  precedent  to  tbe  vesting  of  his 
anthori^ ;  and  that  any  act  dcme  without  or . 
before  the  giving  of  such  hand  la  a  nullity." 

iDl  Woerner  on  the  American  Law  of 
Guardianship,  at  section  38,  page  120,  rela- 
tive to  the  requirement  that  a  guardian  must 
give  bond  before  he  can  act  as  such.  It  Is 
said: 

"Tbe  giving  of  the  bond  ia  generally  held  to 
be  a  prerequisite  to  the  validity^  of  the  appoint- 
ment, unless  the  statute  authorizes  the  appoint- 
ment without  bond,  andjunless  sudi  is  the  case, 
uo  act  ol  a  guardian  not  having  given  bond  is 
valid.  •  • 

The  statutes  of  this  state,  requiring  a  bcHid 
of  the  guardian,  in  effect  at  the  time  the  sole 
here  in  question  took  place,  are  found  In  Rem. 
Code.    Section  1632  of  this  Code  provides: 

"Tbe  court  shall  take  of  each  guardian*  ap- 
pointed under  this  act  a  bond,  with  approved 
security  payable  to  tbe  state  of  Washington, 
in  tbe  sum  of  not  leas  than  twice  the  value  of 
the  personal  property  and  twice  tbe  estimated 
value  of  tbe  annual  rents,  profits  and  issues  of 
the  real  prcmerty  belonging  to  tbe  estate,  condi- 
tionsd  as  foDoira.  •  • 

Then  follows  tlie  condition  which  the  bond 
shall  contain^ 


Section  1633  provides  that: 

"All  tbe  proTirions  of  chapter  8  of  this  title  rel- 
ative to  bonds  giv«i  by  executors  and  admio- 
istrators  shall  apply  to  bonds  takes  of  guard- 
ians." 

By  this  section  the  statutory  requirement 
relative  to  bonds  given  by  executors  and  ad- 
ministrators la  made  to  apply  to  bonds  given 
by  guardians. 

SectifHi  139S,  as  to  executors  and  adminis- 
trators, requires  that: 

"Bveiy  person  to  whom  letters  testamentary 
or  of  administration  are  directed  to  issue  must, 
before  receiving  them,  execute  a  bond  to  tbe 
state  of  Washington,  with  two  or  mofe  sofRcient 
sureties,  to  he  approved  hr  the  judge.  •  •  •  " 

Section  14^  reqidres  that: 

"Every  executor  or  administrator  sbaU,  after 
having  Qualified,  by  giving  bond  as  hereinbefore 
provided,  have  a  right  to  tbe  immediate  poases- 
siOD  of  all  tbe  real  aa  well  as  personal  estate  of 
the  deceased.  •  •  ♦ " 

[t]  The  statutes  requiring  a  guardian  to 
give  bond  are  designed  to  protect  the  ward's 
estate.  Reading  section  1682,  which  requires 
that  the  court  shall  take  of  each  guardian  a 
bond,  in  connection  with  sections  1305  and 
1440,  which  are  made  by  statutory  reference 
to  apply  to  guardians,  as  well  as  executors 
and  administrators,  it  is  plain  that  the  Legis- 
lature manifested  an  Intention  that  the  giv- 
ing of  a  bond  was  a  condition  precedent  to 
the)  right  of  the  guardian  to  act.  In  other 
words,  the  guardian  cannot  quali^  as  such 
without  the  giving  of  such  bond.  These  same 
statutes  were  under  ccmsideratlw  by  the  fed- 
eral Circuit  Oourt  of  Appeals  for  the  Ninth 
Circuit  In  Hatch  v.  Per^son,  68  Fed.  43,  16 
C.  C.  A.  201,  33  L.  R.  A.  7S9,  and  a  like  con- 
clusion was  there  reached.  In  that  case  land 
of  the  wards  had  been  sold  In  a  i>roceedlng  in 
which  a  so-called  guardian  was  acting  as 
such,  but  who  at  no  time  had  given  the  bond 
required  by  the  statute.  The  court  there,  aft- 
er reviewing  the  authorities,  used  this  lan- 
guage: 

"Considering  the  language  of  the  Washington 
statute  and  the  purpose  wbicb  was  intended  to 
be  subserved  by  the  provision  requiring  a  bond 
of  tbe  guardian  before  be  should  assume  the  du- 
ties of  his  office,  we  think  it  the  better  doctrine' 
to  hold  that  tbe  statute  is  mandatory,  and  that 
the  execution  of  a  bond  is  made  the  necessary 
prerequisite  to  the  appointment  of  a  guardian. 
It  was  evidently  contemplated  that  in  the  crea- 
tion of  guardianships  two  steps,  equally  indis- 
pensable, should  be  taken:  first,  the  appoint- 
ment; second,  the  giving  of  the  requiute  se- 
curity by  tbe  guardian  so  nominated— and  that 
the  appointment  without  the  bond,  and  the  bond 
without  the  appointment,  would  be  equally  im- 
potent to  create  the  official  relationship  of 
guardian  and  ward.  It  is  not  the  policy  of  the 
statote  to  extend  to  tbe  porcbaser  at  a  gnard* 
ian's  sale  the  protection  wbidi  in  many  in- 
stances is  accorded  to  the  innocent  purchaser. 
The  protection  of  tbe  minor  is  deemed  of  the 
first  importance.  It  is  intended  that  the  pur- 
chaser of  the  minor's  property  shall  be  placed 
upon  inquii^  to  ascertain  that  the  antecedent 
steps  have  been  takm  in  accordance  with  the 
law.  It  is  within  tbe  power  of  aU  to  know 
whether  tbe  person  who  assumes  to  act  as  guard- 
ian is  in  fact  clothed  with  the  powers  ol  that 
office.  An  inq  wetion  of  ttw  ceoMrd  in  this  case  • 
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would  have  shown  that  Ferguaoa  oonld  not  law- 
fully Tept«sent  the  Hatch  hein  wiljioiit  first 
giving  a  bond,  and  that  he  had  wholly  failed  to 
compfy  with  the  law  in  that  regard.  Notwith- 
standing the  judgment  of  the  probate  court  ap- 
pointing tiie  guardian,  and  the  Jodgment  of  the 
saperior  court  deereeing  and  confirming  the  sale, 
hill  acts  are  TOid,  and  maj;  be  so  declared  in 
any  court  having  jurisdiction  of  the  subject- 
matter  and  the  parties  to  the  suit.  To  hold 
ttiat  andi  defects  may  be  taken  advantage  of 
only  in  direct  proceedings  is  to  alEord  but  tittle 
prelection  to  the  ward  whose  property  is  being 
administered.  The  drcumatances  which  attend 
and  induce  the  sale  continue  in  most  instances 
•  until  the  ward  reaches  his  majority  and  the 
guardian  is  discharged.  Uetil  uiat  time  it  is 
obvious  that  the  ward  has  rarely  the  opportunity 
to  reclaim  his  property  or  protect  Qis  rights. 
The  evils  which  it  is  the  poucy  of  the  statute 
to  obviate*  are  real,  and  their  existence  is  aptly 
illostrated  in  the  case  before  the  court,  since  It 
appears  from  the  record  that  Ferguson,  who 
acted  aa  guardian,  but  who  failed  to  give  the 
bond  required  by  law,  has  appropriated  to  his 
own  use  all  of  the  children's  money  which  he 
received  as  the  proceeds  of  the  sale  of  their 
land,  and  1ms  wholly  failed  to  account  therefor." 

[2]  It  Is  no  doabt  trae  tbat  there  are  a  few 
oases  boldlnff  that  the  failure  to  give  a  bond 
1^  the  xuardian  Is  not  a  Jurisdictional  defect; 
but  the  great  weight  of  authority,  and,  as  we 
tlibkk,  the  better  reas^m,  Is  to  tlie  effect  that 
a  fUlnre  to  give  the  bond  Is  a  Jurisdictional 
defect,  and  ttiat  a  sale  at  real  estate  In  a 
gnardlanshlp  proceeding  where  no  bond  has 
bees  given  ia  Illegal  and  void.  It  would 
serve  no  useful  purpose  to  review  the  many 
cases  upon  tbls  question,  as  each  must  de- 
pend, to  a  large  extent,  npim  the  language  of 
the  statute  before  the  court  in  the  particular 
case.  Hie  statutes  1ft  this  state,  In  requiring 
a  guardian's  bond,  are  mandatCHry.  The  giv- 
ing of  the  bwd  was  essential  to  the  qualifica- 
tion of  the  guardian,  and  without  such  bond 
the  court  had  no  Jurisdiction  over  the  wards' 
estate. 

[I]  The  question  then  arises  whether  the 
ftilure  to  give  the  bond  Is  a  defect  whldi 
cornea  within  the  curative  statute  as  found  In 
Rem.  Code,  S 1693,  which  provides  tbat: 

"In  caae  of  an  action  relating  to  any  estate 
sold  by  [a]  guardian,  *  *  *  in  which  the 
ward  *  •  •  shall  contest  the  validity  of  the 
sale,  it  shall  not  t>e  voided  on  account  of  any 
irregularity  in  the  proceedings:  Provided,  it  ap- 
peara— 

"L  That  the  •  •  •  guardian  was  ordered 
to  make  the  sale  by  the  probate  or  superior 
oonrt  having  juriadictlNi  of  the  estate ; 

"2.  That  he  gave  a  IxHid  which  was  approved 
by  the  probate  or  superior  judge,  in  case  a  bond 
was  required  upon  Ranting  the  order ; 

"S.  TbBt  he  gave  notice  of  the  time  and  place 
and  sale,  as  in  tlie  order  and  by  law  presenhed ; 
and 

"4k  Uiat  the  premises  were  sold  accordingly, 
hj  public  auction,  and  the  sale  confirmed  by  the 
court,  and  that  they  are  held  by  one  who  pui^ 
chased  them  in  good  faith." 

It  will  be  noticed  that  bj  this  statute  a 
sale  by  a  guardian  shall  not  be  void  on  ac- 
count of  any  irregularity  in  the  proceeding, 
providing  it  appears,  aa  recited  in  the  first 
subdivision,  that  the  guardian  was  ordered 
to  make  the  sale  by  the  probate  or  superior 
<oart  'iiaving  Jartsdlctiott  of  tlie  estate." 


The  bond  being  essential  to  Jurisdiction,  tbe 
curative  statute  does  not  apply  to  the  pres- 
ent action.  Under  tbe  language  of  tbe  first 
aubdlviedon  the  statute  does  not  cure  defects 
imless  tbe  guardian  was  ordered  to  make 
tbe  sale  by  a  court  "havli^  Jurisdiction  of 
the  estata"  Neither  would  It  apply  under 
subdivision  2,  If  the  court,  at  the  time  of 
ordering  the  sale,  had  required  an  additional 
bond,  and  the  sale  had  been  made  by  tbe 
guardian  without  the  giving  of  such  b<»id. 
If  the  failure  to  give  bond  required  by  this 
second  subdivision  was  not  a  curable  defect, 
obviously  It  was  not  the  Intuition  of  the 
Legislature  to  bring  within  tbe  statute  a 
defect  caused  by  the  failure  of  the  guardian 
to  qualify  by  the  giving  of  a  bond. 

[4,  8]  Two  other  questions  remain  for  con- 
sideration: First,  did  the  respondents.  In 
their  complaint,  properly  attack  the  gnar- 
dlanshlp sale  and  the  order  of  confirmation? 
and,  second,  was  the  purchaser  at  tbe  sale 
charged  with  notice  which  an  investigation  of 
the  guardianship  proceedings  would  have 
disclosed? 

These  questions  are  both  answered  In  the 
afllrniatlve  by  the  case  of  Dormltzer  v.  Ger- 
man Savings  &  Loan  Society,  23  WasiL  132, 
62  Pac.  862.  In  that  case  flie  plaintiffs, 
during  tbelr  minority,  inherited  a  half  Inter- 
est In  certain  real  estate  In  tbe  of  Spo- 
kane. Tbe  father  caused  a  brother  of  his, 
and  an  uncle  of  the  children,  to  be  appcdnted 
their  guardian.  Thereafter,  tiie  property 
was  sold  and  was  purchased  by  Uie  tether. 
After  the  pnrdiase  was  made,  the  father  ex- 
ecuted a  mortgage  to  the  guar^an  for  the 
purdiase  price,  which  mortgage  was  subse- 
quently released.  Thereafter  tlie  father 
mortgaged  the  property  to  tbe  German  Sav- 
ings &  Loan  Society  for  a  large  aom  of 
money.  .  The  action  was  begun  liy  the  plaln- 
tiffiB  for  the  purpose  of  bavii«  the  release 
of  the  mortgage  by  the  guardian  set  artde, 
and  for  general  r^£  The  fiacts  as  pleaded 
In  the  complaint  showed  that  the  sale 
through  the  guardianship  proceedings  to  tbe 
father  was  fraudulent  and  void.  It  was 
there  held  tbat  the  plaintiffs  would  be  re- 
established in  their  title,  unincumbered,  and 
that  the  deed  by  the  guardian  to  the  father 
was  fraudulent  and  void.  It  was  also  held 
that  the  German  Savings  &  Loan  Society 
was  charged  with  notice  of  what  the  guard- 
ianship proceedings  would  show,  and  that 
that  society  took  its  mortgage  charged  with 
knowledge  that  the  sale  to  the  father  was 
fraudulent  and  void.  In  tbe  present  case 
the  respondents  specifically  attack  the  guard- 
ianship sale  as  Illegal  and  void,  because  the 
court  was  without  Jurisdiction  to  order  tbe 
sale.  It  is  true  that  they  ask  for  possession 
and  for  an  accounting,  but  the  gravamen  of 
the  charge  was  the  Illegality  of  the  sale. 
Every  other  relief  which  they  claimed  was 
essentially  c<mdltioned  upon  whether  the 
sale  waa  invalid.   It  the  sale  ww  tevalid. 
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the  otha:  nUef,  such  as  posseaelon  and  ac- 
counting foUowB  as  a  matter  of  course.  If 
the  sale  was'  not  Invalid,  under  no  clrcum- 
staaces  could  they  have  any  of  the  other 
relief  prayed  for. 

^ere  Is  much  argument  In  the  briefs  over 
whetiier  the  attack  upon  the  guardianship 
sale  and  the  order  of  confirmation  thereof 
was  a  direct  or  a  collateral  attadk.  It  Is 
unnecessary  here  to  follow  the  varloua  ex- 
pressions .of  the  courts — sometimes  Inconsist- 
ent— as  to  what  constitutes  a  direct  and 
what  a  collateral  attack.  The  right  to  attack 
the  sale  in  the  manner  in  which  it  is  done  in 
this  case  is  sustained  by  the  Dormitzer  Case. 
It  Is  unnecessary  to  determine  whether  the 
attack  is  direct  or  collateral,  because  the  rec- 
ord in  the  guardianship  case  shows  conclu- 
sively .  that  no  bond  was  given  and  that 
therefore  the  sale  was  void.  As  already  stat- 
ed, the  purchaser  at  the  guardianship  sale 
was  charged  with  notice  of  the  defect  in  the 
guardianship  pioceediug. 

It  is  unnecessary  to  review  the  order 
granting  the  new  trial,  since  the  appellants 
resisted  that  order  and  appealed  therefrom, 
and  the  facts  in  the  record  show  that  the  re- 
spondents are  entitled  to  prevail,  regardless 
of  whether  upon  a  retrial  there  would  be 
shown  another  defect  In  the  pifoceeding, 
which  woold  furatfih  another  ground  for 
holdli^  the  guardianship  sale  invalid. 

[6]  Our  attention  has  been  called  to  seo 
Uon  21B  of  the  Probate  Code,  passed  at  the 
legislative  Beaston  for  the  year  1917  (Taws  of 
1917,  chapter  1S6),  and  it  Is  claimed  that  this 
statute  Is  applicable  to  the  present  case;  but 
we  cannot  accept  this  conclusion  as  oorrect 
The  section  of  the  statute  refbned  to  does 
not  indicate  that  It  is  to  be  given  a  retroac- 
tive effect,  which  would  cure  a  jurisdictional 
defect  In  a  gnardianahlp  sale  o£  real  prt^ei^ 
ty,  made  prior  to  its  pasmge  and  teUng  ef- 
fect. Sections  222  end  228  of  the  act  indicate 
clearly  that  It  should  not  be  given  siuh  a  re- 
troactive efCect  The  former  sectlfm  provides 
that  all  i^bate  proceedings  heretofore  con- 
ducted. Including  sales  by  guardians  made 
In  conformity  with  the  provisions  of  this 
ac^  or  any  prior  law  applicable  thereto, 
atb  declared  valid.  The  sale  here  in  question 
Is  neither  in  accordance  with  the  prior  law 
nor  with  the  Probate  Code.  Section  223 
expressly  provides  that  section  1693,  Bern. 
&  Bal.  Code,  which  is  the  curative  statute 
above  referred  to,  is  repealed  in  so  far  "as 
said  section  Is  meant  to  effect  sales  here- 
after to  be  made  under  this  act.   •   •   ♦  " 

The  question  as  to  the  amount  of  the  judg- 
ment which  the  respondents  would  be  entitled 
to  for  the  rents  and  profits  Is  not  argued  in 
the  briefs,  though  during  the  trial  testi- 
mony was  offered  and  received  upon  this 
issue.  Considering  this  teatimony,  together 
with  the  admissions  in  the  appellant's  an- 
swer, we  are  ot  the  opinion  that  the  re* 
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ESwndents  are  entitled  to  a  judgment  for 
$1,009.59;  this  being  the  difference  between 
the  value  of  the  rente  and  proflte  and  the 

taxes  paid. 

The  Judgment  granting  the  new  trial  will 
be  reversed,  and  the  cause  remanded,  with 
direction  to  the  superior  court  to  enter  a 
Judgment  quieting  the  title  of  the  respond- 
ents in  and  to  the  property  demised  to  them 
by  their  fattier,  removing  thereCrom  the 
elond  caused  by  the  deed  given  in  the  guard- 
ianship proceeding,  and  decreeing  the  rigltt 
of  the  respondents  to  possession  in  accord- 
ance with  the  law  relative  to  possesaloa  by 
tenants  in  common,  and  that  they  have  judg- 
ment for  $1,009.59. 

ELUS,  C.  J.,  and  CHADWIOK,  MORBIS, 
WEBSTDB,  and  HOLCOMB,  JJ.,  otmcor. 

FULLDRTON,  J.,  dissents. 

PARKER,  J.  I  am  nnable  to  concur  in  the 
view,  entertained  by  my  Brethren  in  the  fore- 
going opinion,  that  the  superior  court  was* 
without  jurisdiction  because  it  did  not  re- 
quire the  guardian  to  give  a  bond  upon  his 
ai^intment.  The  court  may  have  erred  in 
failing  to  require  such  bond,  and  it  may  have 
also  abused  its  discretion  in  falling  to  require 
of  the  guardian  a  bond  upon  the  granting 
of  the  order  of  sale;  but  I  think  these  errors 
did  not  constitute  audi  irregularities  as  to 
prevent  the  court  having  jurisdiction  ov^r 
the  estate,  in  view  of  the  provisions  ot  sec- 
tion 1093,  Rem.  Code,  quoted  In  the  opinion. 

I  therefore  dissent. 

MOUNT,  J.,  concurs  with  PARKER,  J. 


BTIBKB:  et  al.  v.  BLADINE  et  aL 
(No.  1884a> 

(Supreme  Court  of  WaBfalngton.    Tan.  11, 
1918.) 

U  JUDOMISHT  «S>619  —  "ReB  ADJUniCATA  — 

pABTrrioN  OP  Unpbobated  Estate. 
A  judgment  of  the  superior  court  for  plain- 
tiffs  in  an  action  to  quiet  title  and  partittoa  is 
res  adjudicata  as  between  the  parties,  tltliongh 
there  was  a  will  filed  and  n«ver  probata, 
which  fact  if  presented  would  have  been  a 
^ood  defense,  because  the  superior  court  has 
jurisdiction  of  an  action  io  partition  independ- 
eut  of  its  probate  jurisdiction. 

2.  JuDGMKPtT  ©53460(4)  —  Action  to  Sbt 

ASI DE— Pl-EADING— PlTBJUBT. 

Allegations  in  an  action  to  set  aside  a  ju^ff- 
ment  quieting  title  that  plaintiffs  in  the  former 
action  knew  that  there  was  a  will  throagh 
which  defendants  had  le^ol  title,  that  it  had 
been  filed,  that  the^  designedly  failed  to  prove 
up  such  will,  etc.,  did  not  nllege  fraud,  where  no 
affirmntive  act  was  allseed  which  prevented  dis- 
covery of  the  filing  of  the  will  for  probate,  or 
tiiat  tliey  knew  where  the  will  was  at  the  time 
of  the  trial ;  it  not  being  fraud  for  a  party  to 
ait  action  to  fail  to  disclose  to  his  adversary  ev- 
idence that  will  defeat  his  own  claim  and  sus- 
tain that  of  the  adversary. 


BUBKE  T.  BXiADIKB 
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3.  PLKAsnro  4»8(1(9— Coifcz.C8ioir»— Fsaitd. 
'  In  «Il«tu;  fraud  It  b  necessary  that  the 

facts  b«  pleaded,  and  conclnsions  aod  epithets 
are  not  Hufficient 

4.  JUDQKKNT  ^=>1-14— SeITINO  ABIDB— PBB- 
JCBT— PBATTD. 

A  jhidgment  obtained  by  perjory  cannot  be 
■et  aaiae  for  fraud,  unless  there  be  some  ex- 
trinsic or  collateral  fraud  in  addition. 

En  Banc.  Appeal  from  Sapeiior  Court, 
King  County;  Jobn  S.  Jurey,  Judge. 

Action  by  Emma  Barke  and  anotber 
against  Ed.  Bladlne  and  others.  Judgment 
for  def^dants,  and  plalntlfCa  appeal.  Af- 
firmed. 

C.  S.  Goshert  and  Alfred  Gfdler,  both  of 
Seattle,  for  appellants.  SanndM^  &  Nelson 
and  Karr  &  Gregory,  aU  of  Seattle,  ft»  re- 
spondents. 

MAIN,  J.  By  this  action  the  plaintUfs 
seek  to  have  set  aside  a  judgment  in  an  ac- 
tion to  QUiet  title  and  a  Judgment  la  an  ac- 
tion of  ejectment,  because  it  la  claimed  that 
the  court  was  without  jurisdiction  In  either 
action,  and  that  the  judgment  in  the  equity 
actttm  was  secured  by  fraud.  To  the  com- 
plaint a  demurrer  was  Interposed  and  sus- 
tained. The  plaintiffs  refused  to  plead  fur- 
ther, and  elected  to  stand  upon  their  com- 
plaint, and  appealed  from  the  judgment  dls- 
misslDg  the  action. 

The  complaint  Is  too  long  to  be  here  set  out 
In  full,  and,  with  the  exception  of  the  por- 
tions which  we  hereinafter  quote,  may  be 
summarized  as  follows:  On  the  19th  day  of 
June,  1890,  Olaf  S.  Anderson  and  Sarah  F.  An- 
dersoa  were  husband  and  wife  and  on  this  day 
acquired  title  to  lot  3,  in  block  11,  in  C(Hn- 
merdal  Street  Steam  Motor  addition  to  the 
city  of  Seattle,  and  immediately  thereafter 
took  possession  of  the  same.  Sarah  F.  An- 
derson died  on  the  lOtb  day  ot  Augoit,  1893, 
and  left  surviving  her  Olaf  S.  Anderson,  her 
husband,  three  children  by  a  former  hus- 
band, and  two  grandchildren,  the  children  of 
a  deceased  daughter.  The  day  before  hra 
deatti,  Sarah  F.  Anderson  made  and  executed 
her  lost  will  and  testament  bequeathing  to 
her  children  and  granddiildren  91  each,  and 
devising  and  bequeathing  to  husband, 
Olaf  S.  Anderson,  all  the  rest  and  ranainder 
of  her  estate,  both  real  and  personal.  Olaf 
8.  Anderson  was  named  as  executor  in  the 
win.  On  the  28tli  day  of  August.  1898,  the 
will  was  filed  for  probate,  and  Gm  court 
made  an  order  fixing  the  8tb  day  of  Septem- 
ber, 1893,  as  the  date  f<»r  proving  the  ^IL 
Xo  one  fwpearing  on  the  date  set  fOr  the 
proving  of  the  will,  the  cause  was  cmtlnned 
from  time  to  time  until  the  3d  day  of  Novem- 
ber, 18^,  whoi  the  court  of  its  own  motion 
dropped  the  matter  from  the  calendar,  to  be 
taken  up  and  dlqE>osed  of  at  such  time  as  the 
witnesses  thereto  should  appear  to  prove  It 
TbB  will  was  not  admitted  to  probate  until 
the  20th  day  of  March,  1916.  On  the  26th  day 


of  Hay,  1902,  Olaf  S.  Ander8<Hi  executed  a 
deed,  conveying  the  above-described  property 
to  the  appellants  In  this  action,  who  took 
possession  of  the  same  on  the  2eth  day  of 
May,  1002,  and  remained  in  possession  until 
the  3d  day  of  February,  1913,  when  they 
were  dispossessed  In  the  ejectmott  snlt  above 
referred  to. 

If  the  complaint  states  a  cause  of  action. 
It  is  by  virtue  of  the  allegations  In  three  pan- 
graphs  thereof;  which  will  he  hue  quoted 
in  full: 

"VII.  That  said  Olaf  S.  AQderaon  bad  (ailed 
and  neglected  to  proceed  with  and  complete  the 
administration  oi  the  estate  of  his  said  wif^. 
and  that  the  defendantB  F.  Q.  Cookson,  Emma 
Duby  and  Isabel  Thomtbwalte,  although  fully 
aware  of  the  exist«tce  of  the  last  will  and  tes- 
tament of  said  Sarah  F.  AnderstHi,  the  filinc  of 
the  same  for  probate  and  the  proceedings  nad 
therein,  designedly  failed  to  prove  np  the  last 
will  and  testament  of  said  Sarah  F.  Anderson, 
and  desinwdly  failed  to  proceed  with  the  ad- 
ministratuMi  of  said  estate,  and  designedly  fail- 
ed to  make  any  claim  to  tiie  estate  of  said  Sa- 
rah F.  Anderson  until  after  the  death  of  said 
Olaf  S.  Anderson,  which  occurred  nine  years 
after  the  demise  of  the  testatrix,  and  nntil  after 
the  witnesses  to  said  will  had  removed  from  the 
state  of  Washington,  and  until  the  death  nf 
the  person  who  wrote  said  will,  which  was 
five  yean  after-  the  conveyance  of  said  real 
estate  to  these  plaintiffs,  and  five  years  after 
the  death  of  said  Olaf  S.  Anderson ;  that  de- 
fendants designedly  i>ermitted  the  action  com- 
menced to  probate  said  last  will  and  testament 
of  said  testatrix  to  remain  In  abeyance  and  un- 
completed, and  designedly  failed  to  assert  or 
claim  any  riftht.  title  or  interest  In  and  to 
said  real  estate  for  nearly  fourteen  years  after 
the  death  of  said  Sarah  F.  Anderson;  that  de- 
fendants knew  that  on  the  12th  day  of  August 
1902,  these  plaintifCs  gave  a  mortgage  on  said 
real  estate  to  Nels  Peterson  to  secure  the  pay- 
ment of  the  snm  of  $200,  which  mortgage  was 
filed  for  record  in  the  office  of  the  auditor  of 
King  county,  Wash.,  and  recorded  in  volume 
194  of  Mortgages,  at  page  133,  records  of  said 
county;  that  said  defendants  knew  that  said 
mortgage  was  assigned  by  said  Nels  Peterson 
to  A  E.  Blavine,  known  also  as  Ed.  Bladlne. 
one  of  the  defendants  herein,  on  the  3d  day  of 
August,  1904,  which  said  assignment  was  filed 
for  record  in  the  office  of  the  auditor  of  said 
King  county,  and  recorded  in  volume  266  of 
Mortgages  at  page  284,  reotrds  of  said  King 
county ;  that  they  designedly  stood  by  and  per- 
mitted these  transactions  to  be  carried  on,  un- 
til after  the  death  or  removal  from  the  state  of 
all  parties  connected  with  the  execution  of  said 
wUl  of  said  Sarah  F.  Anderson ;  that  no  daim 
was  made  by  said  defendants  until  the  25th 
day  of  June,  1907,  when  the  defiendant  F.  G. 
Gookson,  for  himself  and  on  behalf  of  defend- 
ants Emma  Duby  and  Isabel  Thomthwaite,  for 
the  first  time  made  a  demand  upon  these  plain- 
tiffs for  an  accounting,  and  tiiat  they  pay  rent 
for  the  possesaion  of  said  above-described  prop- 
erty, then  claiming  that  said  property  was  the 
community  pr(»)erty  of  the  said  Olaf  S.  Ander- 
son and  Saran  F.  Anderson  and  defendants 
wera  entitled  to  a  one-sixth  interest  each  in  and 
to  said  property,  which  demand  and  claim  these 
plaintiffs  refused  and  denied  upon  the  grounds 
that  they  were  the  sole  owners  of  said  property 
by  virtue  of  the  said  deed  of  warranty  from 
Olaf  8.  Anderson,  aforesaid. 

"TIIL  That  on  or  about  the  24th  day  of 
July,  1907,  the  defendants  F.  O.  Oookson,  Em- 
ma Duby  and  Isabel  Thornthwaite,  with  the 
intent  to  cheat  and  defraud  plaintiffs  out  of  a 
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one-half  Interest  in  taid  real  estate,  commeiKed 
an  action  in  tlM  anperiw  court  of  King  conatj. 
Waafa.,  aga^ut  plautlffB  herein  and  A.  E.  Bia- 
vine,  one  of  the  defendants  herein,  being  cause 
No.  67179,  to  quiet  title  in  them  to  a  one- 
sixth  interest  each  in  and  to  said  above-de> 
scribed  real  e^te,  and  for  partition  of  the 
aame;  that  saSA  action  did  not  come  on  for 
hearing  for  almost  three  years;  that  a  decree 
of  parntion  was  entered  in  said  proceeding  and 
the  court  appointed  D.  K.  Sicbela  referee  to 
appraise  and  sell  all  of  said  aboTe-described 
real  estate  tfaereonder,  except  so  much  thereof 
as  was  taken  by  the  dty  o'  Georgetown,  King 
county,  Wash.,  for  street  purposes,  under  con- 
demnation proceedings  In  cause  Mo.  60252,  in. 
wbicli  cause  judgment  was  entered  on  the  24th 
day  of  February,  1910;  that  aald  real  estate 
was  sold  by  said  referee  to  Mrs.  Ed.  Bladine, 
one  of  the  defendants  herein,  on  or  about  the 
29th  day  of  April,  1911,  for  the  sum  of  sixteen 
hundred  dollars  ($1,600),  and  which  sale  was 
approved  by  the  court  on  the  20th  day  of  May, 
1911,  and  teferee's  deed  filed  for  record  in  the 
office  of  the  auditor  of  King  county.  Wash.,  on 
the  9th  day  of  June,  1911,  and  recorded  in  vol- 
ume 785  of  Deeds,  at  page  162,  records  of  said 
King  county." 

"XT.  That  for  a  long  time  prior  and  at  the 
time  of  the  demise  of  the  said  Sarah  F.  An- 
derson and  Olaf  S.  Anderson,  the  defendant  F. 
O.  Cookeon  was  living  near  them  and  was  fully 
acquainted  with  their  affairs  and  had  fnil 
knowledge  of  the  existence  of  the  said  last  will 
and  testament  of  aald  Sarah  F.  Andersm,  and 
of  the  person  wlio  wrote  said  will  and  the  wit- 
nesses thereto,  and  the  pendency  of  the  action 
to  probate  the  same ;  that  Emma  Marie  Burke, 
one  of  the  plaintiffs  herein,  did  not  come  to  the 
state  of  Wasbingtoft  until  the  year  1900,  and 
up  to  that  time  nad  no  knowledge  whatever  of 
the  affairs  of  said  Olaf  S.  Anderson  and  Sarah 
F.  Anderson,  deceased,  and  that  she  did  not 
learn  that  the  said  Sarah  F.  Anderson  left  a 
will  devising  said  above-described  property  to 
tite  said  Olaf  S.  Anderson,  and  that  said  will 
had  been  written  bythe  said  Harry  G.  Carson 
and  witnessed  by  William  Peterson  and  Mrs. 
Viola  Stenfalt  until  the  commencement  of  said 
partition  proceeding:  that  die  immediately  be- 

San  a  search  for  said  will,  but  was  unable  to 
nd  It;  that  ahe  believed  that  defendant  F.  0. 
Cookson  had  secured  possession  of  said  will 
and  destroyed  it;  that  notwithstanding  this 
belief  tbese  plaintiffs  kept  up  a  constant  search 
for  said  will  until  the  latter  part  of  Novem- 
ber, 1915,  when  the  same  was  found  locked  up 
In  the  vault  in  the  office  of  the  clerk  of  tbe  su- 
perior court  of  King  county.  Wash.,  together 
with  a  number  of  other  old  papers,  where  it 
had  remained  since  it  was  filed  on  the  28th  day 
of  August,  1S93;  that  by  reason  of  said  will 
not  being  admitted  to  probate  it  was  not  re- 
corded in  the  record  of  wills  in  said  office ;  that 
Immediately  uptm  the  discovery  of  said  will  a 
diligent  search  was  oommenced  for  witnesses  to 

{trove  said  will ;  that  said  will  was  duly  and 
egally  proved  and  admitted  to  probate  in  this 
court  on  the  20th  day  of  March,  1816.  as  pro- 
vided by  statute  in  such  cases  made  and  pro- 
vided." 

Tbe  purchaser  of  the  property  at  the  ref- 
eree's sale  in  the  partition  proceedings  sub- 
sequently brought  an  action  of  ejectment 
against  the  appellants,  which  resulted  In 
their  being  dispossessed  of  the  property. 
The  plaintiffs  In  the  ejectment  suit,  as  well 
as  the  plaintlfTs  In  the  action  to  quiet  title 
and  for  partition,  are  made  defendants  in 
this  action.  If  the  complaint  states  a  cause 
of  action,  tbe  judgment  must  be  revenect, 
otherwise  It  aliould  be  affirmed. 


m 

C1]'As  preliminary  to  a  conaideratkHi  of 
the  questions  of  law,  It  may  be  admitted 
that  devises  of  real  estate  rest  In  the  devisee 
upon  the  death  of  the  testator,  and  that.  In 
order  that  an  action  may  be  res  adjudlcata 
as  to  a  anbaeanrat  action,  tbe  subject-mat- 
ter and  tbe  partiea  In  tbe  two  actions  must 
be  the  same. 

The  principal  G[uefitlon  In  tbe  case  Is  wheth-  - 
er  the  title  acquired  by  the  devisee  of  tbe 
will  has  been  divested  by  the  adjudication 
In  the  action  to  quiet  title  and  for  partition. 
Tbe  appellants  claim  that  tbe  probate  court 
bad  acquired  original  and  exduslre  Jurls- 
dictlm  over  tbe  parties  and  tbe  subject-mat-' 
ter  by  the  filing  of  the  will  and  tbe  petition 
for  probate,  and  that  ttie  court  had  no  ju- 
ri8dteti<m  either  In  tbe  action  to  qniet  title 
and  tor  partition,  or  In  tbe  ejectment  pro- 
ceedli^.  Tbls  contention  OTerloofcs  tbe  ba- 
sic fact  Ibat  what  la  referred  to  generally 
as  a  probate  court  la  not  a  court  of  limited 
Jurisdiction,  but  tbat  probate  mattera  are 
Included  In  tbe  aggregate  Jurisdiction  of 
tbe  superior  courts  as  courts  of  general  Ju- 
risdiction, to  be  exercised  along  with  tfa^r 
other  Jurisdlctloni^  powers,  botb  legal  and 
equitable,  and  aa  a  part  of  those  general 
powers.  Sloan  r.  West,  63  Wash.  023,  116 
Faa  272;  State  ex  rel.  Keasal  t.  Superior 
Court,  76  Waab.  291,  186  Pac.  147.  In  the 
case  last  dted.  it  was  said: 

"In  conferring  jurisdiction  upon  the  superior 
courts  in  probate  matters,  tbe  Constitution 
makers  did  not  carve  out  a  section  of  the  juris- 
diction of  the  courts  of  this  state  and  confer  it 
aa  a  limited  subject  upon  the  superior  courts  aa 
probate  courts  of  tbnlted  jurisdiction.  The  fail- 
ure at  all  times  to  observe  this  fundamental 
fact  has  led  to  some  confusion  in  our  own  deci- 
sions. The  Constitution  simply  throws  prolate 
matters  into  the  aggregate  jurisdiction  of  su- 
perior courts  as  courts  of  general  jurisdiction, 
to  be  exercised  along  vrith  their  other  jurisdie- 
tional  powers,  legal  and  equitable,  and  aa  a  part 
of  those  general  powers." 

It  cannot  be  denied  that  tbe  superior  court, 
in  the  exercise  of  Its  equity  powers,  has  ju- 
risdiction in  actiOTis  to  quiet  title  to  real 
pro^rty  and  for  partition  thereof.  In  this 
case.  In  tbe  action  to  quiet  title  and  for  partl- 
tl(m,  the  same  property  was  Involved  as  is 
here  Involyed,  and  the  appellants  here,  Mr. 
and  Mrs.  Burke,  were  defendants  In  that 
actlcm.  It  is  undoubtedly  true  that  all  ques- 
tions Involving  the  probate  of  wills  or  the 
settlement  of  estates  must  be  determined  in 
the  probate  proceeding,  but  this  would  not  di- 
vest the  court  of  power  in  the  exercise  of  its 
general  equity  jurisdiction  to  entertain  an 
action  to  quiet  title  and  for  partition.  Tbe 
power  of  partition  la  not  necessarily  involved 
in  the  proof  or  contest  of  wills  or  tbe  dis- 
tribution of  an  estate.  Any  estate,  whether 
testate  or  Intestate,  may  be  open  to  partition 
in  courts  at  general  Jurisdiction  where  the 
I>artltion  has  not  been  adjudicated  by  the 
probate  court  aa  a  part  of  its  duties  In  effect- 
ing the  distribution  of  tbe  estate.  The'  extiu- 
sive  jorlsdlctloB  of  tlw  probate  court  to  ea- 

Digitized  by  Google 


8U 


in  PAOIFIO 


BBPOBXBB 


(Wub. 


tabllsb  the  will  of  Sarah  F.  Anderson  was 
ttatfefWe  not  infringed  by  the  partition  pro- 
eeedlng.  The  auperlor  conrt  had  Jurisdiction 
oi  the  Enibject^matter  and  the  parties  In  the 
action.  The  authorities  dted  by  the  appel- 
lants doxy  Jnrisdlctlon  to  other  courts  only 
In  matters  falling  strlcUy  within  the  Juris- 
diction of  the  probate  court  The  action  to 
qniet  tiUe  and  for  partition  called  upon  the 
defendants  there^  the  appellants  here,  to 
make  their  defenses,  such  as  the  fact  that 
Sarah  F.  Anderson  died  testate,  and  that 
their  title  was  supported  by  the  devise  of  the 
property  to  the  husband,  Olaf  S.  Anderson, 
from  whom  they  acquired  tiUe.  In  other 
words,  In  that  action  the  appellants  were  re- 
quired to  present  the  evidence  whidi  would 
sustain  their  title  and  defeat  the  claim  of 
their  adversaries.  That  action  involved  the 
title  to  the  property,  and  not  the  probate  of 
the  will  or  the  dlstrlbuU<m  of  the  estate.  The 
will  and  the  probate  proceedings  were  evi- 
dence which,  if  offered,  would  have  sustained 
the  appellants'  title.  It  is  h^d  In  Clemens 
v.  Clemens,  37  N.  Y.  69,  that  an  action  for 
imrUtion  of  lands  of  a  decedent  alleging 
that  he  died  Intestate  calls  upon  the  defend- 
ants to  make  all  their  defenses,  such  as  the 
fact  that  be  left  the  wiU  flxlug  the  title 
otherwise,  and  that  such  partition  decree 
would  be  res  adjudlcata  as  to  intestacy.  A 
paragraph  of  the  syllabus  which  correctly 
epitomizes  the  <q>lnion  upon  the  point  is  as 
follows: 

"The  question  of  Intestacy  la  established  by 
the  adjudication  of  a  competent  court  having 
jurisdiction  of  the  sabject-matter,  and  of  the 
parties  adjudicating  and  settling  the  seme." 

[2]  Another  qnestkm  should  be  ocmsidered. 
It  is  claimed  that  the  Judgm«it  in  the  action 
to  quiet  title  and  for  partition  was  fraudu- 
lently obtained  by  the  plaintiffs  in  that  ac- 
tion,  who  are  respondents  here.  The  com- 
plaint alleges  that  these  parties  were  fully 
aware  of  the  existence  of  the  will  of  Sarah 
F.  AndersMi,  the  fltli:^  of  the  same  for  pro* 
bate,  and  the  proceedings  therein,  and  that 
they  designedly  failed  to  prove  up  the  last 
wlU  and  testament ;  designedly  failed  to  pro- 
ceed with  the  administration  of  the  estate; 
designedly  failed  to  make  any  claim  to  the 
estate;  designedly  permitted  the  action  com- 
menced to  remain  in  abeyance  for  a  consider- 
able time;  designedly  falleQ  to  assert  any 
claim  of  title  to  the  land  for  many  years; 
and  other  allegations  of  like  import  These 
aUegation»  amount  to  nothing  more  than 
that  the  plaintiffs  in  the  action  to  quiet  title 
failed  to  disclose  to  their  adversaries  In  that 
suit  evidence  which  would  defeat  their  own 
title  and  sustaiu  that  asserted  by  the  rival 
clalraonta,  who  were  defendants  in  the  ac- 
tion. The  probate  of  the  will  of  Sarah  F. 
Andersen,  so  far  as  It  had  proceeded,  was  a 
matter  of  public  record  equally  available  to 
all.  It  la  not  alleged  that  the  plaintiffs  in 
that  action  knew  that  the  will  was  in  the 
vault  where  It  was  subaequeatly  found.  Nel- 


tlier  to  it  alleged  that  the  plainttfla,  by  any 
aflirmattve  word  or  act  prevented  tiie  de- 
fendants from  establishing  their  claim  of  ti- 
tle In  that  action,  or  prevmted  them  from 
discovering  the  probate  proceedings  or  the 
will.  It  is  not  fraud  for  a  party  to  an  action 
to  fall  to  disclose  to  his  adversary  evidence 
that  will  defeat  his  own  claim  and  sustain 
that  of  the  adversary.  As  was  said  la  Mc- 
Dougall  V.  Walling,  21  Wash.  478,  68  Pac. 
660,  75  Am.  St  Rep.  849,  and  again  in  Fried- 
man V.  Manley,  21  Wash.  675,  69  Pac  490: 
-  "It  cannot  be  the  mle  tiiat  a  judgment  can 
be  attacked  for  fraud  because  in  the  trial  the 
prevailing  party  defendant  failed  to  voluntarily 
discloBe  the  weakness  of  his  defense,  or  some 
evidence  which  would  tend  to  overthrow  his  de- 
fense. Ordtnarily,  the  pleadings  must  deter- 
mine what  issues  will  be  tried,  and  it  has  never 
seemed  to  be  the  practice  that  a  partv  must 
disclose  to  bis  adversary  what  his  testimony  will 
be,  or  that  be  must  smrcest  testimony  for  his 
adversary." 

In  Davis  Beavey,  95  Wash.  57,  163  Pac. 
35,  the  defendant  was  the  beneficiary  and  the 
testatrix  of  the  will.  The  plaintiff  was  the 
beneficiary  under  a  codicil  executed  subse- 
quent to  the  execution  of  the  wllL  The  de- 
fendant and  testatrix,  as  testatrix,  caused 
the  will  to  be  probated,  but  did  not  probate 
the  codldl,  which  it  was  allied  In  the  com- 
plaint was  in  her  possession.  The  action  In 
that  case  was  brought  over  two  years  after 
the  rendering  of  the  decree  ot  dlstrlbuticm, 
and  the  complaint  prayed  that  the  defendant 
be  required  to  deposit  the  codicil  In  the  court 
for  inspection,  and  that  the  plaintiff  have 
such  other  relief  as  might  seem  Just  and 
equitable.  The  cause  was  here  upon  the  al- 
legations <tf  the  complaint,  demurrer  having 
been  sustained  thereto  by  the  trial  court,  and 
the  plaintiff  declined  to  plead  farther.  It 
was  there  held  that  the  conqtlaint  did  not 
charge  fraud.  It  was  said: 

"The  only  allegation  of  the  complaint  which 
in  any  way  suggests  fraud  on  ttie  part  of  re- 
spondent is  that  she,  as  executrix,  came  ioto 
posBession  of  the  property  and  papers  of  the 
deceased,  including  the  alleged  codidi,  and  that 
she  did  not  make  known  to  the  conrt  tlw  ex- 
istence of  the  codicil  In  tiie  course  of  the  ad- 
ministration of  the  estate.  This  in  no  event 
conld  amount  to  anything  more  than  i.n  allega- 
tion that  respondent  did  not  present  to  the  court, 
upon  the  final  distribution  hearing,  the  true 
facts  touchii^  the  queidon  ot  who  is  entitied  to 
the  property  as  distributee.  Id  other  words, 
this  is  nothing  more  than  an  effort  to  avoid  tiie 
decree  of  distribution  as  a  final  adjudication  be- 
cause of  the  presenting^  of  false  proof  touching 
the  merits  of  the  question  of  who  is  ratiUed  to 
the  property  of  the  estate  as  distributee.  'Di\b 
is  not  ground  for  setting  aside  a  final  decree 
rendered  upon  due  notice,  as  this  decree  of  dis- 
tribution was  rendered.  In  Meeker  v.  Waddle, 
S.*}  Wash.  628,  145  Pnc.  967,  a  umilar  situation 
was  presented,  in  that  the  tmly  ground  of  fraud 
alleged  or  attonpted  to  be  proran  was  that  tiw 
distributee  falsely  r^resennd  that  the  land  in 
controversy  was  the  community  property  of  Un»> 
self  and  his  deceased  wife,  whereas  In  truth  it 
was  her  seuarate  property.  Heading  that  this 
was  not  ground  for  avcadug  tke  deoree  of  Hb- 
tribution,  Jndge  Holcomb,  speaking  fbr  the 
court,  observed:  'If  decrees  were  to  be  set  aside 
upon  the  mere  ground  that  they  were  based  up- 
on perjured  testimony,  dfciets  *ight  never  be- 
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eoow  final,  for  tfa«  decree  wUcb  held  that  a  for- 
mer  decree  was  foimded  apon  perjured  tastimoiiy 
might  itself  later  be  attaclied  upon  the  Krouod 
that  It  was  procured  hy  perjured  testimony,  and 
•o  on  ad  Infinitum.'  See,  also,  Friedman  t. 
Maaley,  21  Waah.  676,  58  P«c.  490;  McDounU 
T.  WalUna,  21  Waah.  478.  58  Pac  668.  75  Am. 
St  Bep.  849.  The  decisions  of  the  courts  are 
snhstantially  unanimous  in  support  of  this  view. 
We  have  noticed  that  appellant  was  not  pre- 
T  en  ted  from  appearing  and  setting  up  her  claim 
during  the  course  of  the  administration  of  the  es- 
tate, nor  upon  the  final  distribution  hearing,  not 
Induced  to  refrain  from  so  doing  by  any  word 
«r  act  of  resmmdait  Them  are  the  mattera  to 
which  allegea  fraud  must  relate  in  order  to  be 
arailable  In  avoiding  the  final  effect  of  a  decree 
rendered  upon  due  notice.  We  conclude  that 
tliere  was  no  cause  for  distorblng  the  decree 
on  the  ground  of  fraud." 

[3, 4]  It  Is  also  claimed  that  the  decree  In 
the  action  to  gnlet  title  and  for  partition  was 
fraudulent,  in  that  it  was  secured  by  perjury. 
The  facts  apoa  which  the  claim  of  fraud  and 
perjury  is  based  are  not  set  out  In  the  com- 
plaint It  is  well  reo^nlEed  that  to  plead 
a  charge  of  fraud  or  perjury  the  tacts  must 
be  stated,  and  that  c<»ic1u81od8  or  epithets 
are  not  sufficient.  But,  assnmlDg  that  the 
complaint  sufficiently  chai^^  perjury,  It  does 
not  follow  that  the  Judgment  can  be  disturbed 
because  perjury  committed  In  an  action, 
whatever  else  It  may  be,  Is  not  frsad-  Id 
McDougaU  V.  Walling,  21  Wash.  478,  68  Pac. 
668,  76  Am.  St  Rep.  849.  and  again  In  Fried- 
man V.  Manley,  21  Vflasb.  676,  68  Pac.  4S0, 
this  court  said: 

"Perjury  is  not  specified  In  our  statute  as  a 
distinctive  ground  for  vacating  a  judgment 
There  must,  at  any  rate,  be  connected  with  it 
such  circumstances  as  will  relieve  the  opposite 
party  from  all  implication  of  want  of  diligence, 
and  deceive  him  completely  in  the  nature  of  the 
testimony.** 

In  Meeker  v.  Waddle,  8S  Wash.  628,  146 
Pac.  967,  we  said: 

"II  decrees  were  to  be  set  aaide  upon  the  metre 
ground  tiiat  they  were  based  luion  perjured  tes- 
timony, decrees  might  never  become  final,  for 
the  decree  which  held  that  a  former  decree  was 
founded  uptm  perjured  testimony  might  itself 
later  be  attacked  upon  the  ground  that  it  was 
procured  by  perjared  testimony,  and  so  on  ad 
infinitum.  We  are  convinced,  therefore,  lliat 
there  were  not  sufficient  facts  either  stated  in 
the  complaint  or  proven  at  the  trial  by  respond- 
mt  to  entitle  respondent  to  recover,  and  that 
the  iudgmoit  of  nonsuit  moved  tcx  by  appdlant 
ahooid  aava  bem  granted." 

In  Bobertaon  t.  Freebory,  87  Wash.  568, 
162  Pac  6.  L.  B.  A.  1916B,  883.  after  quoting 
ftoxa  the  foresoli^  dedskms,  we  said: 

"Siiusa  the  qneation  ia  here  again  presmited, 
we  have  again  examined  the  decisions  from  oth- 
er jurisdictions  and  6nd  that  they  fully  sustain 
the  rule  which  we  have  adopted.  Graves  v. 
«rav<«.  132  Iowa,  199,  109  N.  W.  707, 10  U  R. 
A.  (N.  S.)  216  [10  Ann.  Gas.  1104];  Pico  v.  Oohn, 
91  Cat  129,  26  Pac.  970,  27  Pac.  537,  25  Am. 
St  liep.  169,  13  L.  R.  A.  336;  Steeu  v.  March, 
182  Cal.  616,  64  Pac.  994;  Friese  v.  Hummel, 
28  Or.  145.  37  Pac.  468,  46  Am.  St  610;  Dono- 
van V.  Miller,  12  Idaho,  600.  88  Pac.  82,  9  L. 
R.  A.  (N.  S.)  524  [10  Ann.  Cas.  444];  Guthrie 
T.  Doud,  88  111.  App.  68;  Hardeman  v.  Bonag- 
bcy,  170  Ala.  362^^  54  South.  172 ;  Hass  v.  BUI- 
ings,  42  Minn.  63,  43  N.  W.  797;  Greene  v. 
Greene,  2  Gray  (MaBs.)  361,  61  Am.  Dec.  454: 
United  States  v.  O^iroekmorton,  98  U.  8.  61  £26 


L.  Ed.  9^.  Thm  fozegcrfnr  are  but  a  few  of  a 
legion  of  decisimis  suataimng  and  exemplifying 
to  its  full  extent  the  rule  as  stated  jn  our  own 
decisions.  As  said  by  Judge  Deemer,  speaking 
for  the  Supreme  Oonrt  of  Iowa  in  Graves  v. 
Graves,  supra:  There  is  very  little  confliot  in 
the  cases  upon  this  proposititHL  In  Kansas  and 
in  New  York  a  different  rule  seems  to  prevail, 
altiiough  in  the  latter  state  ttw  authorities  are 
conflicting."* 

As  furtber  pointed  out  In  tbe  FIreebury 
Oaae,  It  Is  only  where  tbe  prevailing  party, 
by  some  extrinsic  or  collateral  fraud  in  ad- 
dltlon  to  the  perjury,  bas  prevented  a  fair 
trial,  that  equity  will  set  aside  the  Judgment 
Adopting  the  language  of  Pico  v.  Cohn,  91 
CaL  129,  25  Pac.  070,  27  PacL  637,  13  L.  R.  A. 
336,  26  Am.  St.  Rep.  169,  we  said: 

"What,  then,  is  an  extrin^c  or  collateral 
fraud,  within  the  meaning  of  this  rule?  Among 
the  instances  given  in  the  books  are  such  as 
these:  Keeping  the  unsuccessful  psrty  away 
from  tbe  court  by  a  false  promise  of  a  compro- 
mise, or  purposely  keeping  him  in  ignorance  of 
the  suit;  or  where  an  attorney  fraudulently  pre- 
tends to  represent  a  party,  and  connives  at  Iiis 
defeat,  or,  being  regularly  employed,  corruptly 
sells  out  his  cUeofs  interest  United  States  v. 
Throckmorton,  98  V.  8.  66.  66  [25  L.  Ed.  98], 
and  authorities  cited.  In  all  such  instances,  the 
unsuocessful  party  is  really  prevented,  by  the 
fraudulent  contrivance  of  his  adversary,  from 
having  a  trial;  but  when  he  lias  a  trial,  be  mtist 
be  prepared  to  meet  and  expose  perjury  then 
and  there.  He  knows  that  a  false  claim  or  de- 
fense can  be  supported  in  no  other  way;  that 
the  very  object  of  the  trial  is,  If  poBslble,  to  as- 
certain the  truth  from  the  conmct  of  the  evi- 
dence, and  that  oecessarily,  the  truth  or  falsity 
of  the  testimony  must  be  determined  in  deciding 
the  issue.  The  trial  is  Iiis  opportunity  for  mak- 
ing tbe  truth  appear.  If,  imfortunately,  he 
falls,  being  overborne  by  perjured  testimoay,  and 
if  he  likewise  fails  to  snow  the  iujuBtice  that 
has  been  done  him  on  motion  for  a  new  trial, 
and  the  Judgmeat  la  ofBrmed  on  appeal,  he  is 
witiiout  remedy." 

No  such  collateral  or  extraneous  fraud  la 
pleaded  in  the  complaint  before  us.  The  suit 
to  quiet  title  and  for  partition  was  pending 
for  nearly  three  years.  There  is  no  all^a- 
tlon  that  during  any  of  that  time  any  of  the 
respondents  In  the  present  action  had  pos- 
session of  the  will  or  knew  whwe  It  was. 
In  tact  it  is  alleged  that  it  was  then  locked 
In  the  safe  of  the  derk  of  the  superior  court 
of  King  county,  where  it  had  been  ever  since 
it  was  filed  in  1893,  and  where  It  was  sub- 
sequently found.  Surely,  since  the  will  was 
admittedly  filed  for  probate  on  August  28, 
1S93,  thereafter,  that  was  the  most  natural 
place  to  look  for  it  There  is  nothing  alleg- 
ed tending  to  show  that  it  would  have  been 
more  difficult  to  find  It  while  the  partition 
suit  was  pending,  from  July,  1907,  until 
February,  1910,  than  it  was  to  find  it  when 
It  was  actually  found  in  Nov^ber,  1916. 
There  Is  no  allegation  that  -respondents  did 
anything  to  conceal  Its  existence. 
,  Tills  complaint  presents  nothing  more  nor 
less  than  an  attack  on  the  Judgment  In  the 
partition  suit  on  the  ground  of  newly  discov- 
ered evidence,  which  might  Just  as  easily 
have  been  discovered  in  time  for  use  in  that 
anlt  as  now,  or  at  leaiA  wltbin  tbe  statutory 
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period  of  one  year  ttom  the  entry  of  that 
Jndgment.  It  faUa  distinctly  within  the  rule 
announced-  In  Denny-Renton  Clay  &  Goal  Co. 
V.  Sartorl,  87  Wash.  545. 151  Pac.  1068,  that: 

"By  abolidiiiv  ^  disdaetion  between  actioos 
at  law  and  suits  in  equity  and  adopting  the  one 
year  limit  of  time  within  whicli  courts  may  va- 
cate jndgments  for  newly  discovered  evidence, 
it  was  the  clear  intention  in  this  state  to  limit 
the  time  within  which  Uie  jodfment  of  a  court 
of  competent  jurisdiction  and  which  had  leaally 
acquired  jnriadiction  <tf  ttie  parties  and  autgect- 
matter  could  be  either  directly  or  collaterally 
attacked." 

Since  the  court  had  jurisdiction  In  the  ac- 
tion to  quiet  title  and  for  partition,  and  the 
complaint  fails  to  make  a  char^  of  fraud, 
it  necessarily  followB  that  no  cause  of  action 
Is  stated. 

The  Judgment  will  be  affirmed. 

BLLI8,  O.  J<i  and  MOUNT,  MORRIS, 
PARKER.  WBBSTBR,  and  HOLCOMB.  JJ.. 
concur. 


In  re  LEASE.    (No.  14343.) 
(Supreme  Court  of  Washington.  Jan.  11, 1918.) 

1.  Apfsal   and   Erboh  ^iB48(2)— Scopi— 
Findings  or  Fact. 

Where  the  trial  court  made  no  findings  of 
fact  and  certified  no  statement  of  facts,  the 
court  on  appeal  cannot  review  qaestionB  of 
fact 

2.  Adoption  ^»14— Defect  of  Drcbee. 

Lawfully  rendered  decree  of  adoption  ad- 
judicates status  of  minor  as  to  future  parentage 
at  law  and  extingnishes  parental  rights  of  nat- 
ural parents,  and  the  court  has  no  continuing 
Jurisdiction,  as  in  guardianship  or  divorce  pro- 
ceedini^ 

3.  Adoption  ^7— Powbbs  of  Couw^-Con- 
SENT  OF  Parents. 

Legal  parentage  cannot  be  lawfully  changed 
as  matter  of  court's  disfnetion,  but  adoption 
can  be  decreed  only  when  living  parents  consent 
or  evidence  clearly  shows  that  consent  is  unnec- 
essary. 

4.  Adoption  ^^7  —  Statutes  —  Constbuo- 
TioN— Consent  of  Parties— Divoece. 

Where  wife  secured  divorce  and  custody  of 
child  with  order  that  the  father  might  visit 
the  child  at  aU  reasonable  times,  the  consent  of 
the  father  was  required  for  the  adoption  by  a 
third  person  of  the  child,  though  Rem.  Code 
1815,  I  1696,  provides  that,  if  parenta  are  Uv- 
ing  apart,  consent  of  both  is  not  required,  but 
may  he  given  by  the  parent  having  the  care, 
custody,  and  control  of  the  child,  since  such 
statutes  require  a  strict  construction  and  the 
custody  and  control  permittiiig  a  single  parent 
to  consent  to  adoption  must  be  of  such  an  abso- 
lute and  unconditional  nature  that  the  other 
parent's  r^ht  is  extinguished. 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  Ernest  M.  Card,  Judge. 

Proceedings  In  the  matter  of  the  adoption 
of  June  Lease,  a  minor.  From  an  order  va- 
eating  and  setting  aside  a  decree  df  adop- 
tion In  favor  of  Ada  F,  Todd,  she  appeals. 
Affirmed. 

A.  O.  Burmelster,  of  Tacoraa,  M.  J.  Gor- 
don, of  Seattle,  and  Carroll  A.  Gordon,  of 
Tacoma,  for  appellant  Hiram  F.  Garretson, 
of  Tacoma.  for  respondent. 


PARKER,  J.   This  Is  an  ai:^peal  from  an 

order  of  the  superior  court  for  Pierce  county 
vacating  and  setting  aside  a  decree  of  adc^ 
tlon  rendered  by  that  court  on  January  11, 
1917.  whereby  Ada  F.  Todd  was  decreed  to 
be  the  foster  parent  of  June  Lease,  a  minor, 
all  rights  of  her  natural  parents  in  her  as 
their  child  decreed  to  be  at  an  end,  and  her 
name  changed  to  June  Todd. 

Veda  Lease  and  Ernest  Lease,  husband 
and  wife,  the  natural  parents  of  the  minor 
June,  were  divorced  by  a  decree  of  the  supe- 
rior court  for  Pierce  county  on  May  11, 
1910.  That  decree  disposed  of  the  minor 
June  as  follows: 

"That  the  plaintiff  be  and  she  Is  hereby  given 
the  custody  of  the.  girl  child  named  June,  bom 
to  plaintiff  and  defendant,  so  long  as  plahitiff 
remains  a  fit  and  proper  person  and  competent 
and  able  to  care  for  said  child.  That  defendant 
be  and  he  is  hereby  given  the  right  to  visit  said 
child  June  at  any  and  all  times  within  reason.** 

On  January  11,  1917,  Ada  F.  Todd  peti- 
tioned the  superior  court  for  Pierce  county 
for  permission  to  adopt  June  Lease,  the  peti- 
tion being  accompanied  by  the  written  con- 
sent of  Veda  Lease.  On  the  same  day  the 
court  entered  its  decree  of  adoptl(m  as  above 
noticed.  Ernest  Lease,  the  father  of  June 
Lease,  had  not  given  his  consent  to  the  adc^- 
tion,  nor  was  any  notice  given  to  him  afford- 
ing him  an  opportunity  to  be  heard  In  the 
adoption  proceeding  though  he  was  then 
a  resident  of  the  city  of  Tacoma,  which  fact 
it  would  peem  from  the  record  before  us 
was  then  known  to  Ada  F.  Todd  and  Veda 
Lease.  On  January  16,  1917,  five  days  fol- 
lowing the  entering  of  the  adoption  decree, 
Ernest  Lease  ffied  in  that  court  his  motion 
and  petition  praying  for  its  vacation,  alleg- 
ing want  of  jurisdiction  In  the  court  to  en- 
ter the  same  because  of  the  want  of  his  con- 
sent thereto,  and  because  of  want  of  notice 
to  him  affording  him  an  opportunity  to  be 
heard  in  the  proceeding.  On  March  21,  1017, 
the  court  disposed  of  the  matter,  vacating 
the  order  and  decree  of  adoption  as  follows: 

"It  is  hereby  ordered  that  the  decree  of  adop- 
tion made  and  entered  the  11th  day  of  Jan. 
1917,  is  hereby  vacated  and  set'  aside,  and  that 
the  child  be  restored  to  custody  of  mother  un- 
der former  decree  of  court" 

This  1b  the  whole  of  the  final  ordw  of  va- 
catiOD  asldfi  from  the  title  of  the  case,  there 
beli«  no  redtals  ther^  Indicating  other 
than  that  the  matter  was  disposed  of  by  the 
court  upon  the  merits;  so  we  most  now  as- 
sume that  the  matt«-  was  disposed  of  upon 
the  merits.  Ada  F.  Todd  has  appeftled  from 
the  order  of  vacation  to  this  court 

[1]  The  trial  court  made  no  findings  of 
fact  touching  the  question  of  the  vacation  of 
the  order  and  decree  of  ad<^<m,  nor  baa 
any  statonent  of  facts  toudilng  that  Ques- 
tl<ni  been  certified  by  the  trial  court  The 
facts  as  above  snmmarlxed  are  gathered 
from  the  clerk's  transcript  and  statonents  in 
appellant's  brief.    We  therefore,  of  oeun^, 
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cannot  review  any  gaestlooB  of  fact  baring 
to  do  wltb  the  necessity  of  £raest  Lease  con- 
senting to  the  adoption. 

[2]  The  €ontentl<«iB  of  counsel  for  appel- 
lant are,  In  substance,  that  reevondent  Er- 
nest Lease  was  oOl  entitled  to  any  notice  of 
the  adoption  proceeding,  that  he  was  not  en- 
titled to  be  heard  therein,,  and  that  his  con- 
sent to  the  adoption  was  unnecessary,  be-, 
cause  of  the  dlapoaltion  of  the  minor  June 
made  by  the  decree  of  divorce.  In  other 
words,  that  the  divorce  decree  coadUBively 
shows  such  condition  with  respect  to  the 
rights  of  Ernest  Lease  that  he  was  not  en- 
titled to  be  heard  in  the  adoption  proceed- 
ing and  aa  to  also  render  his  consent  to  the 
adoption,  unnecessary.  The  proTlsions  of 
section  1606,  Bern.  Ood^  are  relied  vsfoa  in 
that  b^uUf,  whldi  az»  aa  fidlowa : 

"An;  inhabltaot  of  this  state,  not  married,  or 
any  huBband  and  wife  jointly,  may  petition  the 
superior  court  of  their  proper  county  for  leare 
to  adopt  and  Ghange  the  name  If  desired,  of  any 
child  onder  the  age  of  twenty-one  years,  bat  a 
written  consent  must  be  given  to  snch  adoption 
hj  the  cbUd,  if  of  the  age  of  fourteen  years, 
and  by  each  of  faia  or  ber  living  parents  who  is 
not  hopelessly  insane  or  a  confirmed  drunkard. 
If  there  be  no  sadb  parents,  or  if  the  parents 
be  unknown,  or  shall  have  abandoned  such 
cUld,  or  if  sach  parents,  or  either  of  tbem,  are 
h^^Iessly  insane,  or  a  coofirmed  drunkard, 
then  by  toe  legal  guardian;  if  there  be  no  such 
guardian,  then  by  a  discreet  and  suitable  per- 
son appointed  by  said  court  to  act  in  the  pro- 
ceedings as  next  friend  of  such  child:  ProvtMt, 
however,  that  if  the  porenit  are  Uving  aeparaie 
and  apart,  the  coMettt  of  both  is  not  required, 
hut  such  oonaent  may  be  ffivm  by  the  parent 
fcflWM^  tk«  core,  ouatody  and  cMfroI  of  $meh 

We  have  Italidzed  the  portion  of  the  stat- 
ute particularly  r^ed  upon  by  appellant.  If 
the  divorce  decree  had  assumed  to  award  the 
minor  June  to  Veda  Lease  without  nuallflca- 
tion  so  as  to  have  finally  divested  respondent 
of  rU  parental  rights  with  respect  to  her,  as- 
suming for  argument's  sake  that  a  divorce 
decree  could  do  so,  there  ml^t  be  some 
ground  for  the  contentions  here  made  in  ap- 
pellant's behalf  to  rest  upon.  But  the  lan- 
guage of  the  divorce  decree  does  not  purport 
to  have  such  a  far-reaching  effect,  since  It 
reserves  to  Ernest  Lease,  the  father,  "the 
right  to  visit  said  child  June  at  any  and  all 
times  within  reas<»i,"  and  It  also  suggests 
that  Veda  Lease  might  not  remain  a  fit  per- 
son to  have  the  custody  of  the  child  Juna 
In  other  words,  the  dlvwoe  decree  does  not 
purpoit  to  finally  divest  Bmest  Lease  of  all 
parental  rights  in  his  child.  We  assume,  of 
course,  that  Ernest  Lease  and  Veda  Lease 
were  living  separate  and  apart  at  the  time  of 
thd  adoption. 

It  will  be  of  aid  In  the  solution  ot  our 
problem  to  here  take  notice  of  the  real  na- 
ture and  effect  of  an  adoption  decree.  When 
lawfully  rendered  such  a  decree  la  manifestly 
a  final  adjudication  of  the  status  of  the  mt- 
aor  as  to  his  or  bw  fotaie  parentage  in  the 
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eyes  of  tlie  law.  The  Ie«al  parentage  «f  Oie 
minor  Is  fixed  and  determined  by  such  a  de- 
cree. The  parental  rights  of  the  natural  par- 
ents are  thereby  extinguished  and  new  par- 
ental rights  substituted  therefor.  There  Is 
no  c<Mitinuing  jurisdiction  in  the  court  over 
the  cause  or  the  parties  to  such  a  proceeding 
as  in  guardianship  or  divorce  proceedings 
which  have  to  do  only  with  the  custody  and 
care  of  a  minor.  Hie  legal  relatloDship 
thus  created  between  a  minor  and  its  foster 
parent  or  parents  aids  only  In  death  or  an- 
other adt^tlon  proceeding,  like  the  relation- 
ship existing  between  hnaband  and  wite, 
which  ends  only  in  death  or  a  decree  of  di- 
vorce. It  la  true  that  an  adoption  decree 
does  not  divest  the  state  of  the  power,  acting 
through  its  courts,  to  take  the  custody  of  the 
adopted  minor  from  Its  foster  parent  or  par- 
ents when  there  la  lawfot  reaaon  therefor 
arising  out  of  their  delinquency  with  respect 
to  the  minor.  So  ta.r  as  this  power  of  the  state 
iM  concerned,  the  foster  parent  ot  parents  are 
in  (sactly  the  same  position  aa  the  natural 
parents  before  the  adc^tlon.  In  adoption 
cases,  as  well  as  Id  guardianship  cases  and 
others  haTlng  to  do  with  the  mere  custody 
and  care  of  minors,  the  courts  have  used  such 
general  expressions  as  "the  dominant  que» 
tlon  la  the  moral,  Int^lectual,  and  material 
welfare  of  the  children."  Vlereck  v.  Sulli- 
van, 77  Wash.  318,  187  Pac.  4B6 ;  In  re  Pot- 
ter, 85  Wash.  61T,  149  pac.  23.  Decisions  of 
other  states  might  be  cited  wherein  similar 
general  expreasions  have  been  used.  There  is 
a  sense  In  which  this  la  true,  but  manifestly 
this  thought  has  reference  only  to  the  care 
and  custody  of  the  minor  apart  from  the  pure 
question  of  parentage.  The  legal  parentage 
of  a  child  Is  not  and  cannot  be  lawfully 
changed  under  our  laws,  as  a  matter  of  the 
court's  discretion,  in  so  far  as  the  ccmsent  cf 
the  minor's  parents  Is  concerned.  Until  the 
consent  of  both  living  parents  Is  given  in  the 
manner  provided  by  our  statute '  above  quot- 
ed, or  it  Is  clearly  shown  that  such  consent 
la  unnecessary,  because  of  the  existence  of 
conditi<ms  specified  in  the  statute,  the  court 
has  no  discretion  to  act  in  the  matter  at  all. 
Of  course,  when  the  required  consent  Is  once 
given  or  the  substituted,  conditions  dispens- 
ing with  consent  are  clearly  made  to  appear, 
the  court  then  does  have  discretion  to  deter- 
mine the  questicm  of  the  "prt^rlety  of  such 
adoption,"  using  the  language  of  section  1608, 
R.dcB.  nien  cmly  Is  tlie  question  (tf  the  mor- 
al, Intdlectnal,  and  material  welfttra  of  the 
minor  ot  any  concern  to  the  court.  Hie 
court's  tiscretlon  has  to  do  only  with  the 
quesUon  of  who  the  new  parent  shall  b^ 
and  has  nothing  to  do  with  the  extinguish- 
ment of  the  rights  of  the  natural  parents. 
That  which  we  desire  to  empbasize  here  la 
that  the  question  of  the  change  of  legal  par- 
entage of  a  minor  by  adoption  is  quite  a  dlf< 
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ferait  matter  tram  that  of  a  oonrlf  deddlng 
aa  a  mattw  of  dtacretton  -mho  dull  have  Qie 
onstody  and  amtiol  of  a  mlnw.  Tbe  fwmer 
to  not  a  matter  of  dtscretUxi  at  all,  but  a 
matter  of  conarait,  or  the  existence  of  condl- 
tlons  reudering  conaent  unnecessary. 

In  Be  Gozza.  168  GaL  514.  126  Pac.  161. 
Ann,  Gas.  1914A,  214,  there  was  inrolved  an 
ad<^oa  statute  of  that  state  similar  to  oum, 
la  that  It  required  the  consent  of  both  par- 
ents, If  living,  to  the  adc^tion  of  their  chUd 
by  another  before  the  court  bad  any  power  to 
decree  adc^on,  except  under  certain  speci- 
fied condltlcms,  the  existence  of  which  being 
dearly  shown,  tbe  consent  of  one  or  both  of 
the  parents  could  be  dispensed  with.  That 
decision  learnedly  reviews  and  points  out 
tbe  distinction  between  the  changing  of  the 
legal  parentage  of  a  child  by  adoption  and 
the  mere  chiingiug  of  its  custody  by  guardian- 
ship or  other  similar  proceedlug  looking  to  Its 
personal  welfare.  Pointing  out  tliat  consent 
lies  at  tbe  foundatlou  of  the  statute,  and  ar- 
riving at  the  conclusion  that  the  statute 
should  be  strictly  construed  in  so  far  as  it 
prescribes  conditions  the  existence  of  which 
will  dispense  with  the  consent  of  the  parents, 
Justice  Ex>rlgan,  speaicing  for  the  court,  said: 

"If  there  exists  such  derelictloa  of  parental 
doty  OS  necesBitates  tbe  taking  of  children  oat 
of  the  custody  of  their  parents,  the  state  aa 
parens  patris,  in  aid  of  toe  welfare  oi  ebildten, 
has  provided  ample  means  by  which  it  may  be 
ancomplished  without  completely  lUeBtroying 
the  natural  relation  exieting  between  tbe  par- 
ent and  chiid.  This  is  accomplished  through 
fuardianaldp  or  other  Judicial  proceedings,  and 
even  by  virtue  of  the  Juvenile  Court  Law  Act 
Itself,  where  temporary  control  of  them  mn;  he 
taken,  at  the  same  time  that  there  is  pre- 
served to  tbe  parents  the  right  to  bava  tbe 
children  restored  to  them  when  conditions  have 
changed  so  that  tiie  parents  are  fit  to  resume 
the  piimaiy  obligation  placed  on  them  by  na- 
ture and  the  law  of  canng  for  and  supporting 
their  children. 

"As  the  act  of  adoption  la  to  sever  absolutely 
tbe  legal  relation  between  the  parents  and 
cblldt  to  destroy  th^  redproeol  relations,  and 
create  entirelj  new  onea  between  the  adopting 
parent  and  the  child,  the  law,  recognizing  the 
natural  and  sacred  rights  of  natural  parents  to 
their  cbUdren,  will  permit  this  to  be  done  only 
with  tbe  consent  of  the  parents,  unless  under 
e^ceptloiuU  conditions,  which  it  itself  pre- 
scribes, such  consent  is  declared  unnecessary. 

"The  power  of  the  court  in  adoption  pro- 
ceedii^s  to  deprive  a  parent  of  bis  ctiUd  being 
in  derogation  of  bla  natural  right  to  it,  and  be- 
ing a  special  power  conferred  by  the  statute, . 
such  statute  must  be  strictly  construed,  and 
In  order  to  warrant  the  eierdse  of  the  special 
power  and  bub  tain  an  order  for  adoption,  mode 
in  opposition  to  the  wishes  and  against  the 
consent  of  the  natural  parent,  on  the  ground 
that  conditions  prescribed  by  statute  exist . 
whidi  aiake  that  consent  unnecesBary,.  tbe  ex- 
istence of  such  conditions  must  be  clearly  prov- 
en, and  tbe  evidence  bring  them  within  the 
terms  and  intent  of  the  statute.  The  Isw  Is 
sollcitoas  towards  uiaintainlnf  the  integrity  of 
the  natural  relation  of  parent  and  Child,  and  in 
adversary  proceedings  in  adoption,  where  the 
absolute  severance  of  that  relation  is  sought, 
without  tbe  consent  and  against  the  protest 
of  tbe  parent,  the  inclination  of  tbe  courts,  as 
Qi9  law  contemplates  It  should  be,  It  in  tmwor 
of  maintaining  tbe  natural  relation.** 


[1, 4]  Now,  recurring  to  Uw  WaltHied  por- 
tion of  our  statute  above  quoted,  It  might 
seem,  when  read  superficially  apart  from  tts 
evident  egtlrit,  that,  when  the  care  and  cus- 
tody of  a  dilld  to  given  to  one  parent  by  a 
dlv(«ce  decree,  tbe  consent  of  sodi  pueoC 
alone  would  be  anffldent  to  autborine  Uie 
ad<^tlon  ct  audi  ditld  by  another.  But  vIub 
we  are  r«Dlnded  of  the  <Kmda8lTe  and  fiir- 
reachlng  effect  of  an  adoption  decree,  and 
that  it  is  not  a  mere  custody  decree  like  In  a 
guardianship  or  other  similar  proceeding, 
evwy  CMislderation  of  telmeaa  to  tbB  natural 
parents  dictates  that  (Jie  prorlalona  of  our 
statutes  preneriUttg  the  coodltlooe  under 
which  consoit  may  be  diq»eoaed  witb  dmald 
receive  a  strict  construction.  We  are  of  tbe 
opinion  that,  to  enable  <me  parent  havii^  cua- 
tody  and  control  of  a  child  to  ^ectnally  con- 
sent to  Its  adoption  by  another,  such  custody 
and  control  must  be  of  such  an  absolute  and 
unconditional  nature  that  tbe  other  parent's 
right  in  the  child  is  extinguished,  or  the 
other  parent's  conduct  Is  such  aa  to  estop 
him  or  her  from  ass^ting  such  right  Let  us 
suppose  that  pending  a  divorce  action,  when, 
of  course,  tbe  huslMind  and  wife  are  sui)posed 
to  be  living  separate  and  apart,  one  or  the 
other  be  given  the  temporary  custody  and 
contitM  of  their  minor  child.  To  give  the  stat- 
ute the  literal  meaning  contended  for  by  coun- 
sel for  appellant  would  mable  the  parent 
BO  having  the  outody  and  control  of  tbe  dilld 
to  efTectnaDy  consent  to  its  ad<vtlon  by  an- 
other. We  cannot  believe  that  such  Is  the  leg- 
islative Intent 

Our  dedalon  In  Be  Beers'  Ad<vtlon.  78 
Wash.  ffT7,  189  Pac.  629,  may.  when  read 
auperfldally.  seem  not  wholly  In  harmony 
with  our  conduslon  here  readied.  That,  how- 
ever, wag  a  case  where  apparaitly  the  decree 
of  divorce  awarded  ttie  custody  of  the  minor 
diild  to  the  mother  unconditionally,  without 
reserving  any  ri^ts  In  the  fathM.  The  de- 
cree provided  that  the  father  should  pay  f  15 
per  montb  for  the  support  ot  the  children. 
After  the  divorce  was  granted,  be  paid  two  or 
three  montha*  allowance  provided  for  In  the 
decree,  and  thereafter  left  the  state  and  was 
gone  tor  a  period  of  three  years,  during  which 
time  he  wholly  neglected  his  duty  towards 
his  children.  Upon  his  seeking  a  vacation  of 
the  order,  It  waa  bald  that  under  this  state 
of  fticts  he  wag  not  entitled  to  be  heard  in 
tbe  adoption  proceeding,  n<w  was  hto  consent 
to  the  adoption  necessary.  Hence  the  adop- 
tion decree  waa  valid  as  against  him.  Ibtt 
dectoion  to  not  cmttrolllng  here 

We  Uklnk  It  to  plain  from  the  record  be- 
fore us  that  the  superior  court  waa  fully 
warranted  in  vacating  tbe  adc^on  deme 
upon  the  ground  that  the  conaent  of  Ernest 
Tiease  was  necessary  In  so  Car  aa  the  custody 
of  the  diild  June  by  Teda  Lease  under  the 
divorce  decree  to  concMned,  and  ttito  to  all 
we  are  here  ooncttned  with. 

If  there  were  oQier  «clsting  statutory  oon- 
dltlona  claimed  In  the  superior  coort  by,  ap- 
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peUant  as  being  Boffident  to  dispense  with 
the  consent  of  Ernest  Lease,  we,  of  course, 
cannot  now  say  that  the  superior  coart 
wrongly  decided  that  such  conditions  did  not 
exist,  since  we  have  nothing  in  this  record 
enabling  as  to  review  any  such  questions. 

The  order  vaoatlng  the  ad(%itton  decree  is 
affirmed.  • 

ELUS,  O.  and  FUUJGBION  and 
MAIN,  JJ.,  concnr.  WEBSTEB,  J.,  concurs 
In  the  result. 


NATLOR  T.  NATLOR  et  al.   (No.  13893.) 

(Supreme  Court  of  WBshiDston.    Jan.  U, 

1018.) 

ABAISUKNT  AMD  RKVIVAJb  «=908  —  SXTTIRa 

Abide  Aoopnoir— Death  Pekdiho  Affeal. 
The  cause  of  action  belDg  of  a  personal  na- 
ture, action  to  set  aside  a  decree  of  adoption 
abates  on  death  of  plaintifl,  peodinf  appeal  by 
defendants. 

Department  1.  Appeal  from  Superior 
Court,  Taktma  Connty;  Gliomas  B.  Grady, 
Judge. 

Action  by  Ada  Naylor  against  M.  G.  Nay- 
lor  and  others  to  let  aside  a  decree  <tf  adop- 
tion hy  certain  of  defendants  of  the  child  of 
plaintiff  and  the  other  defendant.  Judgment 
for  plainUff,  and  defendants  a.vD^  Appeal 
dismissed. 

Parker  A  Holden,  of  North  Yakima,  and 
Charles  F.  Bolln,  of  l^ppealah,  for  appel- 
lants. Frank  J.  Allen  and  J.  Lenox  Ward, 
both  of  North  Taklma,  for  req;>ondent 

PBR  OURIAM.  This  was  an  action  to  set 
aside  a  decree  of  adoption.  Pending  the  ap- 
peal the  respondent  died. 
•  The  cause  of  actlMi  being  of  a  personal  na- 
ture, and  not  surrlTlng  to  the  representa- 
tlTes  of  the  deceased,  the  action  abated  upon 
the  deatii  of  re^ondent,  and  the  appeal  must 
be  dismissed. 


EVIDNSON  T.  BATJM  et  ox.   (No.  14161.) 

(Sopreme  Oonrt  of  Washingtim.  Jan.  9, 1918.) 

Bnj«  AHD  Notes  «=»516  — Aotiok  — Stifti- 
ounct  of  Evidence. 
Id  an  action  on  a  note,  evidence  A«Id  suf' 
ficient  to  support  judgment  for  plaintiff. 

Department  2.  Appeal  from  Superior 
Court,  icing  Ooanty;  Kenneth  Mackintosh, 
Judge. 

Action  by  Peter  A.  Evenson  against  N. 
Baum  and  wife.  Judgment  for  plaintiff,  and 
defendants  ajweaL  Affirmed. 

Flick  ft  Panl,  of  Seattle,  tor  an>ellants. 
R.  A:  Mackey  and  Edgar  J.  Wright,  both  of 
Seattle,  for  respondrat. 

MORRIS,  J.  Upon  the  argument  of  this 
case  the  court  found  some  difficulty  in  as- 
certaining the  facts,  bat,  after  reading  the 


statement  of  facts,  we  found  them  to  be 
these:  On  August  6, 1915,  HL  F.  Glfford  and 
W.  Curtis  Dawley  and  wife  entered  Into  a 
contract  for  the  sale  and  purchase  of  certain 
land.  Upon,  this  contract  $800  was  payable 
on  February  4.  1916.  On  August  16,  1915, 
Glfford  assigned  his  Interest  in  this  contract 
to  appellant  Baum,  giving  Baum  a  note  for 
$S00  due  April  15,  1916,  as  security  for  the 
payment  on  the  contract  of  the  $800.  There- 
after Baum  negotiated  a  loan  from  the  Ger- 
man-American Mercantile  Bank  at  Seattle^ 
giving  the  .bank  his  note  for  $800  with  the- 
Glfford  note  of  $800  and  the  real  estate  con- 
tract as  security.  On  October  4,  1915,  Even- 
son  and  Baum  negotiated  a  deal  whereby 
Evenson  accepted  the  Glfford  contract  and 
$800  note  In  exchange  for  land  owned  by 
him.  It  was  agreed  that  as  a  part  of  this 
transaction  Baum  would  pay  Eveuaon  $200- 
in  cash,  and,  In  the  language  of  their  con- 
tract, "arrange  a  loan  with  the  bank  of  not 
less  than  $400  on  said  contract  and  note" 
(the  Glfford  contract  and  $800  security  note), 
said  contract  and  note  to  remain  with  tbe- 
bank  as  collateral.  At  this  time  Baum  owed 
the  hank  $400  on  his  original  $800.  On  Oc- 
tober 11th  Baum  paid  Evenson  $200  in  cash, 
and  advanced  him  a  further  sum  of  $400 
with  which  to  pay  certain  taxes  and  assess- 
ments then  due  upon  EvMison's  property,  and 
Evenson  gave  to  Baum  a  receipt  acknowledg- 
ing the  payment  of  $600  In  full  discharge  of 
the  amoimt  due  blm  under  his  contract  of 
exchange.  On  the  same  day  the  bank  sur- 
rendered to  Baum  his  $800  note,  upon  which 
$400  was  then  due,  and  Baum  and  Evenson 
executed  a  new  note  to  the  bank  for  $400. 
Default  being  made  In  the  Glfford  note,  the- 
bauk  turned  the  note  with  Baum's  indorse- 
ment thereon  over  to  Evenson  for  collection, 
and  Evenson  brought  this  action.  The  lower 
court  found  In  fkvor  of  Evenson  and  Baum 
appeals. 

Baum's  contentl<m  Is  that  he  fnldlled  hls- 
contract  with  Evenson  by  paying  him  the- 
$600  acknowledged  by  the  receipt  of  Octo- 
ber lltb,  and  that  the  $400  then  paid  upon 
Evenson's  taxes  was  to  take  the  place  of  the 
$400  he  obligated  himself  to  obtain  for  Even- 
son  at  the  bank,  and  tliat  .be  is  now  only  li- 
able for  the  $400  due  the  bank  upon  the 
Evenson  and  Baum  note,  and  Is  not  obligat- 
ed to  Evenson  In  any  sum.  This  contention 
overlooks  the  fact  that  Evenson  Is  the  owner 
of  the  $800  security  note,  and,  default  hav- 
ing been  made  In  the  obligation  which  It  was 
given  to  secure,  he  ia  entitled  to  rrallse  upon 
it  snbject  to  the  bank's  claim  for  the  amount 
due  on  the  $400  note.  Tbe  real  sltuaticHk 
then  Is  this:  The  $800  note,  thongh  held  by 
the  bank  as  security  for  Baum's  $400  loan, 
became  tbe  property  of  Evenson  In  the  deal 
with  Baum  subject,  to  the  bank's  claim  tor 
whatever  might  be  due  upon  Baum's  indebt- 
edness of  $400.  Baum  paid  $600  to  Evenson* 


4a»n>r  oth«r  eases  M*  tun*  topis  and  KBT-NUUBBB  la  all  Kay-NumberAd  DIgeiU  ssd  Iad«»» 


Digitized  by 


Google 


820 


160  PA0I7IC  BEPOBTBEt 


It  iB  tnie,  bat  be  also  executed  a  note  fbr 
$400  with  Eyeason,  for  which  by  agreement 
the  1800  note  was  to  remain  as  secmity.  He 
also  received  a  anrrender  of  his  $800  note 
on  which  $400  was  tben  due,  so  that  Batun 
then  owed  Eveoaon  $600,  and  was  Indebted 
to  the  bank  la  the  sum  of  $400,  which  later 
Indebtedness  was  taken  np  by  the  surrender 
to  him  of  his  $800  note,  upon  which  $400  was 
then  due,  and  substituted  for  this  $400  In- 
debtedness the  $400  note  given  by  EJvenson 
and  Baum,  payment  of  which  the  $800  note 
was  to  secure,  the  balance  of  the  $800  be- 
longing to  Erenson  as  part  of  the  considera- 
tion received  In  the  deal  with  Baum. 

The  reason  for  this  substitution  of  Even- 
son's  and  Baum's  note  for  $400  for  the  Baum 
note  of  $800  upon  which  $400  was  then  due 
Is  not  made  clear  the  record,  but  It  seems 
to  us  that  It  Is  evident  that.  Inasmuch  as 
Bvenson  was  the  owner  of  the  $800  note 
which  was  to  remain  as  security  for  the  $400 
note,  the  bank  desired  Evenson's  name  to  ap- 
pear as  the  maker  of  this  last  note  in  or- 
der that  he  could  raise  no  Question  as  to  the 
bank's  claim  upon  the  $800  security  nota 
Hie  findings  recite  that  the  bank  has  an  in- 
terest in  this  $800  note  to  the  extent  of  $400 
and  accrued  interest  on  the  Evenson  and 
Baum  note,  the  balance  belonging  to  Even- 
son. 

We  are  satisfied  that,  notwithstanding  the 
complicated  manner  in  which  the  parties  act- 
ed, the  lower  court  reached  the  right  conclu- 
sion. Hie  $800  note  with  Baum's  liability 
thereon  as  indorser  belongs  to  Evenson,  and 
Bftum'B  Indebtedness  to  the  bank  remains 
the  same  as  before ;  the  only  difference  being 
that  by  agreement  of  all  parties  the  note  of 
$400  signed  hg  talmseU  and  Bvenmo  was  sub- 
stituted for  hla  original  $800  note  and  the 
$400  then  due. 

The  Judgment  la  affirmed. 

ELLIS,  O.  X.  and  HOCMT,  CHADWICE, 
and  HOLCOBCB,  JJ.,  concur. 


LUND  v.  CITY  OF  SEATTLE.  (No.  14836.) 
(Snpreme  Court  of  Washington.  Jan.  7,  IdlB.) 

1.  Municipal  Corpoeations  «s»7S3(2)  — 
Streets— In juBiES   to  Pebsons— Goteeh- 

UBNTAL  FCNCTIONS. 

Tlie  mere  fact  that  pedestrian  injured  by 
obstruction  within  street  line  was  approaching 
and  turning  into  walk  to  polling  place  did  not 
release  city  from  liability  on  theory  that  hold- 
ing election  is  goTemmental  function. 

2.  Municipal  Oobpoeaiionb  «a»777— Side- 
walks—Obbtbuctionb—Iiijubzbb  TO  PXE- 
Bons— Liabilitt. 

It  is  the  duty  of  the  dty  to  remove  ob- 
atmctions  erected  in  dose  proximity  to  side- 
walk endancerlDf  the  asp  thereof  by  pedes- 
trians, and  lor  breach  of  such  duty  an  action 
Ues  in  favor  of  one  injured  while  asiug  the 
walk  in  the  usual  and  ordinary  manner. 


3.  MUNICrpAL  Ooepobatiorb  «=981»(1)— In- 
JUBIBS  TO  Pedbbtbiahb— Sidewalks— Bti> 

OENCE— SumCIENCT. 
Evidence  held  to  sustain  verdict  for  pedes- 
trian injured  by  falling  over  wire  obstmcttoo 
adjacent  to  sidewalk. 

4.  Appeal   and   Ebbob  «s>882(12)— Haeh- 
LESS  Eeboe. 

In  action  for  injuries  to  pedeatrian  on 
walk  which  it  was  the  city's  duty  to  keep  rea- 
sonably safe  for  ordinary  travel,  conmct  in 
instructions  arising  by  ^ving  instmctioDs  re- 
quested by  the  dty  delimng  its  duty  aa  to  por- 
tions of  Btreet  not  used  for  public  traffic  was, 
if  error,  harmless  to  the  city. 

Department  1.  Appeal  from  Siq>erlor 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  Gnnnar  Lund  against  the  City  of 
Seattle.  Judgment  for  plaintiff  and  order 
ov«>niUiis  motion  A>r  new  trial,  and  defi- 
ant lyipeals.  Affirmed. 

Hugh  M.  Caldwell  and  Frank  S.  Griffith, 

both  of  Seattle,  for  appellant  O.  U  ^IMt 
Frank  Oleson,  and  John  A.  Soule,  all  of 
Seattle,  for  respondent- 

WBBSTBR,  J.  Itespondent  brought  this 
action  to  recover  damages  for  personal  In- 
juries resulting  from  a  fall  occasioned  by  an 
obstruction  that  existed  In  one  of  the  streets 
of  the  city  of  Seattle.  The  defendant's  chal- 
lenge to  the  sufficiency  of  the  evidence  and 
its  motions  for  an  instructed  verdict  and  for 
judgment  notwithstanding  the  verdict  return- 
ed In  plalntifTs  favor,  which  were  oremiled. 
present  the  chief  question  Involved  In  this 
appeal — the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict.  Thla  the  trial  court,  in  pass- 
ing upon  the  several  motions  and  In  overml- 
Ing  the  motion  for  a  new  trial,  resolved 
against  the  contention  of  the  appellant. 

Tbere  was  substantial  testimony  tending  to 
establish  these  facts:  Prior  to  October.  1916. 
Lakevtew  avenue,  one  of  the  streets  of  flie 
dty  of  Seattle,  was  laid  out  and  improved 
for  public  use  and  travel  by  the  aM>eIlant. 
The  driveway  p<fftlon  of  the  street,  75  feet  In 
width,  was  paved.  Between  the  curb  of  the 
pavement  and  each  sidewalk  was  an  8-fooc 
parking  strip,  graded  and  cleared.  The  side- 
walks were  of  cement,  6  feet  In  width.  On 
the  west  side  of  the  street,  In  front  of  Uie 
premises  designated  as  No.  779  Lakevlew 
avenue,  between  the  west  side  of  the  cement 
^dewalk  and  the  property  line,  there  was  a 
graded  and  level  parking  strip  8%  feet  In 
width.  A  cement  walk,  connectlnK  at  right 
angles  with  the  west  side  of  the  sidewalk,  led 
to  the  premises  above  described.  In  the  fall 
of  ISHS  the  owner  of  the  premises  drove  Iron 
stakes  about  12  indies  Ugh  fluBh  with  the 
west  Bide  of  the  cauent  sidewalk,  and'Audi 
with  the  edge  of  the  walk  leading  to  the 
house.  Xo  these  stakes  were  attached  aeveral 
wires,  forming  a  wire  netting  12  inctaes  In 
height  along  the  inner  edge  of  the  stdewalk 
and  the  walkway  above  referred  to;  one  of 
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the  iron  posts  which  supported  the  wires  be- 
ing driven  at  the  pc^t  where  the  west  line 
of  the  cement  sidewalk  intersected  the  edge 
of  the  walkwa?  leading  to  the  house  at  No. 
779  T^keview  avenue.  This  obstruction  thus 
erected  was  more  than  8  feet  from  the  prop- 
erty line  and  within  the  portions  of  the  street 
which  the  city  had  laid  out  and  Improved  for 
publicise  and  travel. 

On  October  20, 1915,  the  owner  of  the  prem- 
ises leased  the  front  room  of  the  house  to  the 
appellant  for  the  purposes  of  a  mnnldpal 
election  to  be  held  on  March  7,  1916,  a  pri- 
mary election  on  February  21,  1918,  and  for 
the  convenient  r^stratlon  of  electors  on  Jan- 
nary  7  and  8, 1916.  From  the  record  It  is  not 
clear  whether  the  obstmctton  had  been  erect- 
ed when  the  city  selected  the  premises  at  the 
time  the  lease  was  executed.  However,  It  Is 
certain  that  it  existed  as  early  as  the  month 
of  November,  1915,  and  was  allowed  by  the 
dty  to  be  and  remain  In  such  condition  until 
the  respondent  sustained  the  injury  on  the 
evening  of  March  7,  ,1916;  notwithstanding 
the  fact  that  at  least  three  other  persons 
'  stnmbled  over  the  wire  netting  prior  to  Uie 
happening  of  the  respondent's  Injury — one  of 
which  accidents  occurred  during  the  primary 
election  on  February  21,  1916.  No  lights  or 
warnings  of  any  character  were  ever  placed 
or  maintained  with  reference  to  the  obstruc- 
tion, and  there  was  nothing  to  indicate  or 
disclose  its  presence  when  tbe  injury  oc- 
curred. 

Between  7  and  8  o'clock  on  the  evening  of 
Mardi  7, 1916,  respondent  and  his  wife  walk- 
ed north  along  the  sidewalk  on  the  west  side 
of  I^kevlew  avenue  intending  to  vote  at  the 
"polling  place  maintained  by  the  city  on  the 
premises  as  above  described.  The  respondent 
was  on  the  Inside,  or  west  side,  of  the  side- 
walk. As  they  reached  the  intersection  of  the 
walkway  leading-  to  the  house,  the  respond- 
ent's left  foot  became  entan^ed  In  the  wire 
netting  and  he  fell  forward  upon  the  cement 
walk,  resulting  In  the  Injury  for  which  this 
action  was  brought.  Tlie  night  was  dark  and 
stormy  and  there  was  no  light  In  the  vicinity 
sufficient  to  reveal  the  obstruction  beside  the 
sidewalk. 

[1]  It  is  first  urged  appellant  that  tbe 
holding  of  an  election,  Including  the  selection 
of  a  Totlng  place,  is  a  govwnmental  function, 
and  the  dty  is  not  responsible  for  injuries 
Dccuioned  to  the  voters  on  the  premises 
where  the  election  Is  being  held.  A  sufficient 
answer  to  this  contention  is  that  the  facts  in 
this  case  show  tbe  Injury  occurred  In  the 
street,  not  on  the  premises  where  the  eledlon 
was  held. 

[i]  It  Is  next  urged  that  the  city  is  not 
liable  for  injuries  received  by  pedestrians 
while  outside  that  part  of  the  street  improved 
by  the  city.  This  proposition  assumed  by  the 
appellant  is  not  supported  by  the  facts  dls- 
dosed  by  tbe  record,  nor  is  It  a  correct  state- 


ment of  the  law  applicable  to  the  condition 
here  shown  to  exist  Whatever  the  rule  may 
be  as  to  the  duty  of  the  dty  after  having  laid 
out  and  Improved  its  streets,  to  use  ordinary 
care  In  keeping  the  entire  street  from  prop- 
erty line  to  pK^rty  line  in  reasonably  safe 
oonditlon  for  pobllc  use  and  travel,  there  can 
be  no  doubt  of  its  dnty  to  remove  obstructions 
erected  In  close  proximity  to  the  sidewalk 
which  endanger  the  use  thereof  by  pedestri- 
ans; and  that  for  a  breach  of  such  dnty  an 
action  will  lie  in  favor  of  one  Injured  while 
using  the  sidewalk  in  the  usual  and  ordinary 
manner. 

[3]  The  wire  netting  was  placed  In  the  west 
side  parking  flush  with  the  cement  sMewalk. 
Its  existence  so  close  to  the  pathway  was  a 
menadng  dasxger  to  traveling  pedestrians — 
particularly  so  on  dark  and  stormy  nights. 
Itforeover,  It  had  remained  in  this  position 
for  a  period  of  time  that  rendered  its  pres- 
ence a  nuisance.  The  record  shows  the  plain- 
tiff was  using  the  sidewalk  in  the  ordinary 
manner: 

"Q.  Did  you,  or  did  you  not,  attempt,  to  use 
counsel's  expression,  to  cut  across  lots  and  go 
in  from  the  sidewalk  to  tbe  polling  place? 
A.  No,  sir;  I  followed  the  sidewalk  right  up 
to  where  it  turned  into  the  bouse,  right  on  the 
corner  of  the  sidewalk  and  tbe  cross-road,  and 
my  foot  caught  In  the  nettin?.  Q.  Were  you 
off  of  tbe  cement  sidewalk  at  all?   A.  No;  sir." 

Under  such  circumstances,  the  cause  was 
one  for  the  jury,  and  tbe  evidence  sustains 
the  verdict  Sutton  v,  Snohomish,  11  Wash. 
24,  39  P^c  273,  48  Am.  St  Bep.  SIT,  Lorence 
V.  Ellensburgfa,  18  Wash.  341,  43  Pac.  20,  S2 
Am.  St  42;   Prather  t.  8p<^ne.  29 

Wash.  549.  70  Paa  66.  69  L.  B.  A.  346,  92 
Am.  St  Bep.  923:  lArsen  r.  Sedro-Woolley, 
49  Wash.  184,  M  Pac.  938;  Blankenshlp  v. 
King  County,  68  Wash.  84,  122  Pac.  616,  40 
L.  R.  A.  (N.  S.)  182;  Taylor  v.  Spokane,  01 
Wash.  629,  168  Pac.  478;  Riley  v.  Kansas 
City.  161  Ma  App.  290,  143  S.  W.  541;  Klley 
V.  City  of  Kansas,  87. Mo.  108,  66  Am.  Rep. 
443;  Fodder  v.  Kansas  City,  94  Mo.  App.  464, 
68  S.  W.  363;  McOormack  v.  Robin,  126  La. 
594,  52  South.  779,  1S9  Am.  St  Rep.  549; 
Coffey  V.  Carthage,  188  Mo.  573,  85  S.  W.  532; 
Id,,  200  Mo.  616,  08  S,  W.  562;  Nlblett  v. 
Nashville,  12  Helsk.  (Tenn.)  684,  27  Am.  Rep. 
756;  Townley  v.  Huntington,  68  W.  Va.  574, 
70  S.  B.  368,  34  L.  R.  A.  (N.  S.)  118 ;  Bames- 
vllle  V.  Ward,  85  Ohio  St.  1,  96  N.  E.  937,  Ann. 
Cas.  1912D,  1234;  Campbell  v.  Chlllicothe. 
239  Mo.  455,  144  S.  W.  408,  39  L.  R.  A.  (N. 
S.)  451;  Miller  v.  Missouri  Wrecking  Co. 
(Mo.)  187  S.  W.  45;  Shlppey  y.  Kansas  CItj-, 
254  Mo.  1,  162  S.  W.  137. 

[4]  There  was  no  error  in  refusing  to  give 
the  instructions  requested  by  appellant  Nor 
is  there  any  merit  In  the  contention  that  a 
new  trial  should  have  been  granted  because 
tbe  Instructions  given  were  so  conflicting  as 
to  confuse  and  mislead  the  Jury.  The  con- 
flict, If  any,  arose  because  of  the  giving  of 
ceitaln  Instructlona  zeqaeeted  by  asqMiant, 
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defining  the  duty  of  the  city  with  re^Kct  to 
the  portions  of  the  street  not  used  for  public 
travel.  Since  the  injury  occurred  where,  un- 
der all  the  authorities,  It  was  the  city's  duty 
to  keep  the  place  reasonably  safe  for  ordi- 
nary travel — upon  which  subject  the  court 
properly  instructed  the  Jury — the  error,  If 
any,  wa^  harmless.  Tham  t.  Steeb  Shipping 
Co.,  39  Wash.  271,  81  Pac.  711;  City  of  Den- 
ver T.  Stein,  26  Colo.  125.  6S  Pac.  263. 

For  the  foregoing  reaaons,  the  Judgment  is 
afDrmed. 

BLLia,  G.  J.,  and  FULLERTON.  MAIN, 
and  PABKBB,  JJ.,  auicar. 


HEGBBBG  et  al.  v.  TRIPP  et  ax. 
(No.  14B27.) 
(Supreme  Court  of  Washit^tan.  Jan.  7, 1918.) 

ViNDOB  AND  PiTBCHASBB  ^»118— RbSCISSHOR 

— Cavbat  Ehftob. 
Where  deed  correctly  described  property  by 
metes  and  bounds,  stated  that  It  contained  20 
seres,  more  or  less,  that  it  lay  in  a  triangular 
shape,  and  the  boundaries  were  definitely  mark- 
ed on  the  surface,  and  the  acreage  was  capable 
of  ready  measurement,  and  the  abstract  contain- 
ed a  plat  showing  on  its  face  the  extent  of  the 
acreage,  and  the  vendees  visited  the  property  be- 
fore the  sale  at  which  time  the  true  boundaries 
were,  accurately  pointed  out,  and  there  was  no 
fidnciary  relation,  and  no  artifice  or  fraud  was 
practiced,  and  the  land  was  sold  in  gross,  the 
vendees  could  not  rescind  because  Ae  tract  con- 
tained 8  square  rods  less  than  16  acres. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  WUIlam  H^berg  and  another 
against  George  Tripp  and  wife.  Judgment 
for*  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Morris  B.  Sachs  and  W.  R.  Crawford,  both 
of  Seattle,  for  appellants.  Edward  Brady 
and  Ryan  &  Desmond,  all  of  Seattle,  tor  re- 
spondents. 

WEBSTER,  J.  This  action  was  brought 
by  appellants  to  rescind  a  sale  of  real  estate 
conveyed  to  them  by  respondents,  upon  the 
ground  of  certain  alleged  false  representa- 
tlMis  made  by  the  vendors  concerning  the 
amount  of  land  Invcdved  in  the  transaction, 
In  that  respondents  represented  the  premises 
to  contain  20  acres,  more  or  less,  when  in  fact 
the  tract  conveyed  contained  8  square  rods 
less  than  16  acres,  ^e  trial  court  rendered 
Judgmoit  In  respondents'  favor,  dismissing 
the  actluL  The  plaintiffs  have  appealed. 

It  is  not  eBsedtial  to  enter  upon  a  detailed 
discussion  of  the  evidence.  The  record  dis- 
closes: That  the  deed  correctiy  described  the 
property  by  metes  and  bounds;  the  tract  con- 
taining 20  acres,  more  or  less.  That  It  lies 
in  a  triangular  ^pe;  the  boundarlee  being 
definitely  marked  on  the  surface,  Uie  acreage 
capable  of  ready  measurement  That  the  ab- 


stract furnished  by  respondents  contained  a 
plat  which  showed  on  its  face  the  extent  of 
the  acreage  to  he  conveyed.  That  appellants 
visited  the  property  on  two  occasions  prior 
to  the  consummation  of  the  sale;  the  true 
boundaries  of  the  premises  being  accurately' 
pointed  out  by  the  respondents.  That  no 
fiduciary  relation  existed  between  the  parties, 
and  no  artifice  or  fraud  was  practlce*to  pre- 
vent a  thorough  and  complete  examination. 
And  that  the  land  together  with  certain  per- 
sonal property  thereon,  was  sold  In  gross; 
the  consideration  being  in  a  lump  sum  for  the 
entire  property  conveyed.  No  new  ques- 
tions are  presented.  The  facts  bring  the  case 
within  the  rule  ot  caveat  emptor  as  an- 
nounced m  Oonta  T.  Corgtat,  74  Wash.  28. 132 
Pac.  746,  where  the  authorities  are  collected 
and  dassifled,  upon  the  authority  at  which 
the  judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  FUM<BKTON,  MAIN, 
and  FAREBR,  JJ.,  concor. 

In  re  GBISSLBE'S  ESTATE.  (No.  14641.)  • 
(Supreme  Coort  of  Washington.  Jan.  12, 1918.) 

1.  Pbohibition  ^26  —  Whit  TO  JtnMi  — 

CONCLDSITEnKflS  OF  RbTUBW. 

Relative  to  what  occurred  as  to  taking  ex- 
ceptions at  the  time  the  Judge  rigned  the  nnd- 

infis  of  fact,  conclusions  of  law,  and  decree, 
treating  the  question  as  one  to  be  determined 
on  the  weight  of  evidence  im  avpIicatlMi  to  the 
Buprone  Court  for  writ  prohibiting  the  Inser- 
tion of  certain  matter  in  the  statement  of  tects 
for  appeal,  the  witnesses  being  equally  divided, 
and  nothing  to  show  that  any  are  not  as  r^rata- 
ble  as  the  others,  the  Judge's  statement  sbonkl 
be  all-controlling. 

2.  Pbohibitioh     ^35(2)  —  To     JUDOE  — 
Gbounds. 

That  the  trial  judge  is  going  to  Insert  in 
the  statement  <tf  facts  for  appeal  a  certificate 
made  and  filed  with  the  records  by  him  that  an 
apparently  regular  entry  on  the  record  was  in- 
advertently made,  the  effect  *0f  which  can  best 
be  considered  at  the  hearing  on  the  merits, 
furnishes  no  occasion  for  resort  to  writ  of  pro- 
hibition. 

3.  COUBTB  ^=>119(5) — RECOBDS— COBRECnON— 

Mope. 

The  proper  method  of  correcting  or  supply- 
ing (Hnlsslon  in  the  record,  after  it  has  gone  out 
of  the  trial  judge's  possession  and  become  a  part 
of  the  files  in  the  clerk's  possession.  Is  by  for- 
mal order  on  a  formal  motion  with  notice,  moi 
not  by  indorsement  on  the  findings  and  con- 
clusions on  application  of  one  of  the  parties 
without  notice  to  the  other. 

Department  1.  In  the  matter  of  the  estate 
of  Agnes  Geissler,  deceased.  On  original 
ai^licatitm  for  pKAlhltlon  to  the  trial  judge. 
Peremptory  writ  denied. 

W.  M.  Nevins,  of  Odeaaa.  and  Mertitt,  Lan- 
try  &  Merritt,  of  Spokane,  for  contestant. 
Zent  &  Powell,  of  Spokane,  ai^  O.  W.  Bath- 
bun,  of  RltsTille,  for  omtestee. 

FULLERTON,  J.    Agnea  Oelasler  died 

leaving  a  considerable  estate  and  a  purported 
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will  deTMng  the  some.  The  will  was  admit- 
ted to  probate,  and  In  due  tXme  thereafter  one 
of  the  heirs  at  law  of  the  decedent  institut- 
ed proceedings  In  contest  of  the  will,  based 
on  the  KToimds  of  Incompetency  of  the  mak- 
er, nndne  Inflnence,  and  other  frauds  npon  the 
part  of  the  principal  beneficiary  thereunder. 
Issues  were  framed  In  the  proceeding  and  a 
trial  had  before  a  Jnry,  which  found  In  favor 
of  the  contestant  on  all  of  such  Issues.  On 
the  return  of  the  verdict  the  court  announc- 
ed that  it  would  adopt  the  findings  of  the 
Jury  and  make  findings  of  its  own  of  the 
same  purport,  and  directed  counsel  for  the 
contestant  to  prepare  the  proper  entries. 
Oounsel  thereupon  prepared  formal  findings 
of  tact,  conclusions  of  law,  and  a  decree  In 
accordance  therewith,  and  these  were  later 
pres«ited  to  and  signed  by  the  presiding 
Judge  in  the  presence  of  tlie  opposing  counsel 
and  the  guardian  ad  litem  aKK>iDted  to  rep- 
resent a  minor  heir  of  the  estate.  The  en- 
tries were  filed  with  the  clerk  of  the  court  on 
September  25,  1917.  On  October  16,  1917, 
counsel  for  the  conteatee  appeared  before  the 
jn^e  at  his  chambers,  called  attention  to 
the  fact  that  no  exceptions"  to  the  findings  of 
fact  or  conclusions  of  law  had  been  noted 
theretm,  and  requested  the  Judge  to  note 
exceptions  to  findings  of  fact  1,  2,  3,  and  4, 
and  ctmclusions  of  law  1  and  2,  as  numbered. 
This  the  Judge  did.  In  the  absence  of  the  con- 
testant and  her  counsel  and  In  the  absence 
of  the  guardian  ad  litem,  writing  below  hU 
Kignatore  to  the  conclusions  of  law  aa  filed 
the  words  and  figures: 

"CoDtesteea  excepted  to  findings  of  fact  1,  2, 
3,  and  4.  and  to  concluaions  of  law  1  and  2,  and 
the  same  are  allowed.     John  Truax,  Judge." 

Later  on  counsel  for  the  contestant,  learn- 
ing of  the  entry  so  made,  appeared  before  the 
Judge  and  claimed  that  counsel  for  the  contes- 
tee,  while  he  had  stated,  at  the  time  the 
findings,  conclusions,  and  decree  were  sl^ed, 
that  he  desired  an  exception,  did  not  then 
specify  the  particular  parts  of  the  record  to 
which  he  excepted.  This  claim  was  tn  ao- 
(•ordance  with  the  recollection  of  the  Judge, 
whereupon  he  made  and  filed  with  the  rec- 
ords in  the  cause  the  following  certificate : 

"I,  John  Troar,  judge  of  the  superior  court  of 
Adams  county,  Waahington,  and  the  Judge  who 
tried  the  above-entitled  matter  involving  the  va- 
lidity of  the  alleged  last  will  and  teBtament  of 
Agnes  GeiBsIer,  deceased,  do  hereby  certi^  that 
on  Septonber  24,  1917,  when  the  findings  of 
fact  and  oondnsionB  of  law  therein  were  signed 
by  me,  J.  W.  Merritt,  of  counsel  for  the  re- 
spondents, was  present  in  court,  and  at  that 
time  stated  that  respondents  excepted,  without 
specifying  the  order  or  parts  of  order  or  the 
findings  of  fact  or  the  part  thereof,  as  made  foy 
the  court,  to  which  be  excepted :  that  thereafter 
and  on  October  11,  1917.  toe  said  J.  W.  Merritt 
appeared  before  me  in  the  absence  of  counsel 
for  contestant  and  requested  me  to  note  con- 
testee's  exceptiona  to  the  findings  of  fact  and 
ccmdnsionB  of  law  made  and  signed  by  me  on 
September  24,  1917,  and  filed  September  25, 
1917:  and  thereupon  I  wrote  on  tfie  bottom  of 
the  findings  of  met  and  conclusions  of  law. 
wbidl  bad  been  signed  and  filed  as  aforesaid, 
the  ft^kiwliig:  'Gontettees  cnepted  to  finding* 


of  bet  1.  2, 8,  and  4,  and  to  OMwlnirioiw  «C  law 
1  and  2,  and  the  sanu  ai«  allowed.  John 

Truax.  Judge/ 

"I  further  certify  that  said  exceptions,  as  not- 
ed by  me,  as  stated,  were  taken  at  the  time  the 
said  findings  of  fMt.  eonclmianB  of  law  and 
decree  were  signed :  but  were  taken  in  the  man- 
ner sUted  for  the  first  time  on  October  11, 1917. 
and  at  that  time  I  added  said  statement  to 
said  findings  and  conclusions. 

"Done  John  Truax,  Judge." 

This  certificate  was  made  and  filed  In  the 
absence  of  and  wlttiout  notice  to  the  con- 
testee  or  his  counseL  In  the  meantime  the 
contestee  had  given  notice  of  appeal  to  this 
court  and  subsequently  filed  and  served  his 
proposed  statement  of  facts.  The  prt^tosed 
statement  did  not  Include  this  certificate  of 
the  Judge,  and  the  cmtestant  presented  it 
and  asked  to  have  it  inserted  as  an  amend- 
meat  to  the  statement.  Hie  insertion  of  the 
proposed  mattN  was  opposed  by  the  contestee. 
atfd,  npon  the  announcement  of  the  court 
that  the  matter  would  be  inserted,  the  om- 
testec  applied  to  this  court  tor  a  writ  pnAlUt- 
Ing  him  from  so  doing.  An  altematlTe  wilt 
was  issued  by  this  court  and  a  time  appointed 
for  a  hearing  to  determine  wheihw  ot  not  the 
writ  should  be  made  peremptozy.  The  case  la 
now  before  us  on  the  latter  qneatton. 

The  contestee,  in  disregard  of  the  rules  oi 
the  court,  has  filed  no  brief  In  support  of 
his  application,  nor  did  he  appear  at  the 
time  appointed  fOr  the  hearing  to  present  tbe 
apidlcfttlcm  <nvlly,  and  we  are  left  to  gather 
the  reasons  npon  which  the  appllcatim  rests 
frcHu  tho  statement  of  tbe  petmon  tot  tbe  writ 
and  tlte  affldavlts  and  ottam*  papers  filed  In 
sni^rt  ttiereof.  nieee  tend  to  show  tbat  the 
contestee  did  In  fact  tbrongh  Ida  oounsel,  at 
the  time  the  flndlnge  of  tect,  condnsiras  of 
law,  and  decree  were  signed  by  tbe  Judge, 
orally  exc^  to  the  putlenlar  findings  and 
conduslons  aftorwarda  noted  by  tbe  judge, 
and  that  tbe  judge's  after-notatltHi  of  tbe 
exceptioiu  was  but  tbe  correction  of  an  In- 
advertence occurring  at  t^t  tlin&  On  the 
other  band,  the  Judge  retania  that,  while  he 
inquired  of  ccmtestee^s  oonnael  at  the  time  of 
the  Blgn1i«  of  tbe  several  papera  wbetber 
exccqptlcmB  were  desired  and  was  answered 
in  the  affirmative,  be  was  not  asked  to  note 
them  upon  tbe  findings,  iHtr  was  be  tiien  In- 
formed as  to  the  particular  flndlnga  or  con- 
clusion to  which  exceptions  were  desired. 
In  this  he  is  supported  by  tbe  afiMavlt  of  one 
of  contestiuif  8  counsel  and  the  affidavit  of  a 
Ustraier  wHo  was  present  and  overbeard  the 
entire  proceedings. 

[1]  Treating  the  question  as  one  to  be  de- 
termined upon  the  weight  of  the  evidence  be- 
fore us,  we  cannot  find  tiiat  the  Judge's  ver- 
sion of  the  facts  Is  erroneous.  Tlie  witnesses 
are  equally  divided,  and  there  is  nothing  to 
show  that  those  upon  the  one  side  are  not  as 
reputable  as  those  upon  the  other.  In  such 
a  case  the  Judge's  statement  ought  to  be  all- 
controlllng.  He  has  no  personal  Interest  tn 
the  matter,  and  no  duty  other  than  to  report 
the  facts  as  he  remembers  them.  This  Is  not 
to  deery  the  statmneota  of  any  of  the  wit- 
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nessea.  On  the  contrary,  we  haTe  no  doubt 
that  the  makerB  of  the  affidavits  related  the 
facts  truir  as  they  were  remembered.  Bat 
there  are  (xmfllcting  versions  between  which 
the  court  must  decide,  and  It  adopts  that  ver- 
slon  which  seems  to  it  to  be  supported  by  tiie 
greater  probability. 

[2]  It  may  be  further  gathered  from  the 
contestee^s  petition  that  he  regards  the  mat^ 
ter  sons^t  to  be  inserted  In  the  statement  of 
facts  as  not  a  part  of  the  proceedings  occur- 
ring at  the  tzial  of  the  cause,  and  hence  with- 
out place  in  a  statement  of  facts,  and  subject 
for  that  reason  to  be  prohibited.  But 
ttM  purpose  of  the  retiltal  is  plain— it  was 
intcaided  to  show  ttkat  an  apparently  regular 
enti7  on  the  record  was  inadvertently  made. 
This  being  8o,  its  effect  can  beat  be  considered 
at  the  hearing  upon  the  merits  and  no  oc- 
casion is  furnished  for  resorting  to  the  ex- 
traordinary writ  pf  prohibition. 

[I]  In  the  interest  of  godd  practice  It  may 
bet  to  say  that  the  melttiDds  adopts  by  the 
parties  to  correct  and  supply  the  record  were 
hardly  regular.  In  the  first  instance  the  con- 
testee  should  not  have  sought  to  correct,  and 
the  Judge  should  not  have  attempted  to  oor^ 
rect,  a  supposed  InadvertNuce  by  Indorsing 
mattw  on  the  findings  and  condusicas  aftw 
they  bad  been  signed  and  filed,  mwAi  less 
ou^t  It  to  have  been  done  without  notice  to 
and  in  absence  of  the  opposing  parties  or 
thfilT  attorneys.  Tb»  record  was  then  out  ct 
the  possession  of  the  Jodg&  It  had  become 
a  part  of  the  files  in  the  cause  in  the  posses- 
sion of  the  clerk,  and  the  inoper  method  of 
correcting  it  or  supplying  omlsalons  ther^ 
was  by  a  fmnal  modon  hesrd  upon  notice 
and  a  formal  order  entered  in  accordance 
with  the  facts  as  they  were  made  to  appear. 
In  the  se«md  instance  the  first  Irregular 
order  shouM  not  have  been  amended  by  an- 
other equally  Irr^ular.  There  were  possibly 
a  number  of  methods  consistent  with  good 
practice  tiirouCh  which  a  correct  result  could 
have  been  readied,  but  neither  of  these  con- 
templates a  proce^Ung  wholly  ex  parte. 

The  alternative  writ  Is  quashed,  and  the 
application  for  a  peremptory  writ  denied. 

BLUS,  a  J.,  anH  PARKSIR.  MAIN,  and 
WBBSTBRt  JJ„  amcur. 


TOWN  or  TUKWIIiA  et  al.  v.  KING 
COUNTY  et  al.    (No.  34297.) 
(Sapreme  Coart  of  WasfalDgton.   Jan.  12, 1918.) 

1.  Highways  «=>113(2)  —  Constbuction  — 

POWEES  OP  OfTICEBS. 

It  was  not  within  the  apparent  scope  of  an- 
thority  of  right  at  way  agent  or  deputy  prose- 
cuting attorney  authorized  to  secure  right  of 
way  for  highway  to  bind  the  coun^  as  to  the 
character  of  the  paving  to  be  used. 

2.  HioHWATB  ^9llS(8)  —  COifSTSnonoir  — 
PowBBS  or  Otficsbs. 

Where  a  county  vae  divided  into  three  road 
dlBtricts  with  a  commiBsioner  from  each  die- 
trie^  any  agreement  by  which  the  commiBsionera 


mntiulfy  snppwted  pisns  of  eadi  other  In  ro> 
speetlve  dismcts,  bartering  away  VMt  dlaere- 

bon,  was  void  aa  against  public  policy,  and  no 
one  could  acquire  rights  thereunder,  so  that 
agreement  of  nngle  commissioner  that  bri<^  pav- 
ing would  be  used  did  not  bind  the  county. 
8.  HlOHWATS  «x>113(29  —  CoHSTBUonoir  — 
POWEBS  or  OrFICBBS. 
Since  under  Rem.  Code  191S,  |  5879—7,  all 
plans  and  spedficationB  for  proposed  bighways 
are  aobject  to  sapcarvisioa  of  state  hisbway  com- 
mindoner,  a  coontr  commiBaioner  comd  not  Innd 
county  as  to  material  to  be  used  in  paving  high- 
way. 

4.  HiOHWATB  ^ollS^)— Paving  Matebial— 

GONIBAOTS— RATDIOATIOH. 

Where  a  county  had  power  to  condemn  a 
riKbt  of  way  tor  a  hlglnray  onder  Bern.  Code 
1916,  H  687»-8,  6879-18,  687»-19.  acceptance 
and  retention  of  right  of  way  did  not  ratify 
a  void  agreement  <a  a  ainiAe  county  commis- 
sioner that  brick  would  be  used  for  paving. 

5.  HlOHWATS  «s»113^  —  ComsACTs  —  Inva- 
lidity—RATmoAMOM  . 

In  order  to  omstitute  ratification,  the  act 
must  be  accompanied  by  a  manifestation  of  in- 
tent to  ratify  or  must  be  of  such  natore  as  to 
be  utterly  ineonsistent  with  any  other  course  of 
c<mduct. 

6.  Highways  «=»115  —  Paving  Cowtsacts  — 
Daicaqks. 

Where  a  single  county  c(»nmissloner  made  a 
void  agreement  that  a  highway  should  be  paved 
with  bridi,  and  the  other  parties  sooght  injunc- 
tion to  prevent  paving  with  other  material  whidi 
was  denied,  they  were  not  entitled  to  damages; 
there  being  no  valid  cwtractual  doty. 

En  Bane;  Aweal  ftrom  Superior  Oourt 
King  County ;  King  Dykonan,  Judge. 

Injunction  hy  the  Town  of  Tukwlla  against 
King  County  and  others,  wherein  Minnie 
M.  Luti  intervenes.  Judgment  dismissing 
the  suit,  and  plaintiff  and  Intervener  ap- 
peal. Affirmed. 

Geo.  H.  Rummens,  John  F.  Murphy,  and 
R.  H.  Jones,  all  of  Seattle,  for  appellants. 
Alfred  H.  Lundln,  Edwin  O.  Ehrlns,  and 
Peters  A  Powell,  all  of  Seattle,  tor  xewMid- 
ents. 

HOLGOMB,  J.  This  action  was  brou^t 
by  Tukwlla,  a  municipal  corporation  of  the 
fourth  class,  Minnie  M,  Luts  Intervening, 
to  restrain  King  county  and  the  board  of 
county  commlsslonera  thereof  from  paving 
a  portion  of  a  highway  within  the  corporate 
limits  of  the  town  of  Tukwlla  with  any  other 
material  than  flrst-dass  paving  bride.  From 
a  Judgment  of  the  trial  court  dismissing  the 
action,  both  plaintiff  and  thei  Interveuer 
have  aM>ealed. 

About  May  20,  lOlS.  the  board  of  county 
commissioners  of  King  county  by  resolution 
decided  to  condemn  a  right  of  way  for  a  poi^ 
tioD  of  what  Is  known  as  the  Seattle-Tacoum 
(Padflc)  highway.  The  part  of  the  rl^t  of 
way  desired  was  on  the  streets  of  the  town 
of  Tukwlla  and  across  the  property  of  the 
lutervaio-.  The  ctfnnty  right  <tf  way  agmt 
and  M.  Ia  Hamlltcm,  one  of  the  county  com- 
missioners, together  with  the  deputy  prose- 
cuting attorney  of  King  county,  represented 
to  the  mayor  and  dty  council  of  TokwUa 
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and  to  (lie  IntarreDer  tbat  tb«  blghway 
would  be  paved  witb  first-class  brick.  Re- 
lying, as  tSiej  contend,  upon  these  fepresmta- 
tlona  and  tbe  promise  that  tbe  blgbway 
would  be  so  constructed,  tlie  town  hj  ordi- 
nance granted  King  county  a  rl^t  of  way 
on  Its  streets,  and  tbe  Intervener  deeded  a 
strip  of  land  from  her  lots  In  Tukwlla  to 
the  county  without  compensation.  There 
was  no  stipulation  in  the  ordinance  grantinK 
tbe  right  of  way,  or  In  the  deed  from  the  tn- 
terrener,  as  to  tbe  character  of  the  paving 
to  be  laid,  nor  was  any  formal  action  In 
that  r^ard  taken  by  the  county  commla- 
stoners  pilor  to  the  securing  of  this  right  of 
way.  The  county  took  posMstion  ot  and 
at  the  time  of  trial  had  graded,  the  rlfl^t 
of  way.  When  It  developed  that  the  board 
of  county  onnmlasioners  Intended  to  pave 
this  portion  of  the  hls^way  with  concrete 
and  not  with  bilA,  the  present  actiw  wrb 
Instituted. 

[1]  Clearly  It  was  not  within  the  apparent 
Boope  of  the  authority  of  the  right  ot  way 
agent  or  the  deputy  prosecnUng  attorney  to 
Hud  the  voniAy  as  to  ,the  chatractw  o4  thel  pav- 
Incr  to  be  used.  The  right  of  way  agaifa 
duties  were  limited  to  proeoring  deeds  tor 
the  Tlgbt  tit  way  and  ascertaining  ^lat  com- 
pCTsation  would  be  accepted  by  the  property 
owners  wiOiont  resort  to  ccmdemnatlon  pro* 
ceedinga,  and  the  deputy  ^osecntlng  attor- 
ney's duties  were  limited  to  seeing  that  the 
deeds  were  in  proper  form,  and  attending  to 
other  legal  formalities.  Their  acts  were  all 
subject  to  approval  or  disapproval  by  the 
board  of  commissioners.  The  rl^t  of  way 
agent* s  only  authority  for  making  such  rep- 
resentations and  promises  Is  found  In  the 
<Mral  instructions  of  Mr.  Hamilton,  the  com- 
missioner from  the  district  In  which  the  high- 
way was  to  be  constructed. 

[2]  King  county  is  divided  into  three  dis- 
tricts, the  north,  central,  and  south,  there 
being  one  ccamnlasloner  from  each  district 
The  central  district  craaprlees  the  dty  of 
Seattle,  in  which  no  highways  are  construct- 
ed by  the  county.  Appellante  Insist  that  it 
has  been  the  custom  for  tbe  commissioners 
krom  the  north  and  south  dlstrlcte  to  have 
exclusive  control  over  the  construction  of 
the  roads  and  highways  In  their  respective 
districts,  and  suggest  that  there  was  an  un- 
derstanding by  which  they  agreed  In  advance 
to  vote  In  support  of  each  other's  recommen- 
dations. We  do  not  so  read  the  testimony. 
But,  even  If  It  were  so,  the  county  is  entitled 
to  have  each  commissioner  exercise  his  own 
lndei}endent  Judgment  on  each  matter  that  Is 
presented  to  the  board.  Any  agreement  by 
which  a  commissioner  bartered  away  his 
discretion  would  be  void  as  against  public 
policy,  and  no  one  could  acquire  any  rights 
thereunder. 

Oonnsel  for  appellante  dte  Robertson  v. 
King  County,  20  Wash.  2S9,  S6  Pac.  S2,  and 
Green  v.  Okanogan  County,  60  Wash.  309,  111 
Pac.  226,  114  Pac.  457,  but  neither  of  these 
cases  Is  in  point  In  the  Boberteon  Case  it 


an)ears  that  two  of  tbe  commissioners  steted 
in  advance  that  the  board  would  ratify  what- 
ever was  done  by  the  third  oommlsslontt. 
We  are  not  Inclined  to  extend  the  doctrine 
of  that  case.  In  the  Qnea  Case  the  contract 
was  held  void,  a  recovery  being- allowed  on 
a  quantum  meruit;  while  in  the  present  case 
ai^ellante  are  seeking  to  establish  a  contract 
and  to  have  It  spedflcaUy  enforced  or  viola- 
tion thereof  enjoined.  See,  al8<^  Bier  v. 
Olemente.  167  Pac.  008. 

[3]  When  we  consider  that,  under  secthm 
687^7,  Rem.  Code»  all  plans  and  apedfica- 
tlons  for  proirased  highways  are  subject  to  the 
suprarislon  ot  the  state  hl^way  oommlaslon- 
er,  it  is  stlU  more  apparent  that  a  single  com- 
missioner had  no  autborl^  to  bind;  tbe  county 
on  a  matter  in  which  the  action  of  the  board 
Itself  la  subject  to  supervision. 

[4]  Appellante  further  contend  that,  even 
If  the  agreement  made  by  the  right  of  way 
agent  and  <me  of  the  commlssionos  was  not 
binding  when  originally  made^  it  became 
binding  when  Qie  board,  with  fnU  knowledge 
of  these  representetlons  and  promises,  accept- 
ed the  deed  and  franchise  and  ceteined  pos- 
session of  the  right  of  way  granted  thereby. 
This  contentifm  is  made  on  the  tlieory  that 
by  acoepttoff  and  retaining  tbe  right  of  way 
with  knowledge  of  the  promises  tliat  induced 
appdlante  to  grant  it  the  board  of  county 
commissioners  ratifl6d  the  promlseB;  and 
thereby  bound  the  coimty  to  construct  tbe 
hte^way  with  brick  paving. 

Even  conceding  that  the  county  commis- 
siMiers  have  power  to  contract  with  tiw  vari- 
ous property  owners  as  to  the  type  ct  pave- 
mcDt  which  shall  be  used  on  the  highways 
across  their  lands,  which  we  are  not  Inclined 
to  do,  still  we  think  that  the  retention  of  the 
highway  iiie  county  cannot  be  construed 
as  a  ratlflcatlM.  While  the  general  role  Is 
well  established  that  a  prindpal  cannot  ac- 
cept tta  beneflts  of  a  ctmtract  made  by  an 
agent  without  ratlQrIiv  It,  It  is  equally  well 
establUhed  Out  this  role  has  no  aivuicatlon 
where  the  prindpsl  has  an  Independent  1^1 
right  to  retein  the  benefits.  81  Oyc.  126T. 

In  the  presoit  case  King  connty  had  the 
power  to  condemn  a  right  of  way  for  the  pur- 
poses ot  this  hl^wi^  across  the  lands  of  the 
intervene  and  through  a  municipal  corpora- 
tion of  the  fourth  class  such  as  the  town  of 
Tukwlla.  Rem.  Code,  §§  5879—8,  5879—18, 
5879—19:  State  ex  rel.  Floyd  v.  Superior 
Court,  86  Wash.  410,  160  Pac.  618.  Hence 
we  find  the  county  retaining  possession  of 
lands  which  It  could  have  acquired  by  con- 
demnatl(m  proceedings.  We  have  repeatedly 
held  that,  where  one  such  as  the  county  in 
this  case  has  the  right  to  condemn  property 
and  has  taken  possession  of  It,  the  original 
owner's  only  remedy  Is  to  recover  cMnpensa- 
tlon  for  the  land  so  taken,  and  that  such  own- 
er cannot  Interfere  \7lth  the  possession  by  In- 
junction or  other  proceeding.  Kakeldy  V4  Co- 
lumbia &  P.  S.  R.  Co.,  37  Wash.  675,  80  Pac. 
205;  Kincald  t.  Seattle,  74  Wash.  617,  134 
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Pac.  6M.  185  Pac.  820 ;  Thorberg  t.  Etoqiilaiii, 
77  Wasb.  679,  138  Pac.  304;  Stewart  t.  Flts- 
stmnMHiB,  86  Wash.  65,  1^  Pac.  668;  Dom- 
rese  t.  Roalyn,  88  Wash,  106,  164  Paa  140 ; 
State  ex  Twlss  v.  Suportor  Court,  98 
Wash.  429,161  Pac,  68. 

[I]  Although  in  the  present  case  appellants 
do  not  seek  to  disturb  the  county's  possession, 
they  do  seek  to  Interfere  with  that  possession 
by  dictating  the  type  of  paving  the  county 
shall  Install.  The  prayer  of  their  complaint 
Is  that  the  connty  may  be  restrained  from  In- 
stalling any  other  material  than  first-class 
paving  brick.  In  the  application  of  the  rule 
there  is  no  distinction  In  principle  between 
the  facts  In  cases  cited  and  the  facts  In  this 
case.  As  King  county  could  not  be  disturbed 
In  Its  possession  or  restrained  from  building 
a  highway,  it  necessarily  follows  that  the 
same  result  could  not  be  reached  by  requiring 
it  to  Install  a  certain  type  of  highway,  the 
higher  costs  of  which  ml^t  make  its  use  pro- 
hibitive. It  follows,  therefore,  that  the  coun- 
ty having  the  right  to  retain  possession  of  the 
property,  such  retention  could  not  be  held  to 
be  a  ratification  of  any  promises  made  by  the 
county's  agents  under  which  It  acquired  poe- 
sesslrai.  An  act  In  order  to  constitute  a  rat- 
ification must  either  be  accompanied  by  some 
manlfestatiouB  of  an  Int^t  to  ratlQ^,  which 
are  wh<^y  lacking  here,  or  else  It  must  be  of 
such  a  nature  that  It  ie  utterly  Inconsistent 
with  any  other  course  of  conduct.  Here  the 
county  did  only  what  It  had  a  right  to  do, 
and  Its  refusal  to  proceed  with  brick  paving 
plainly  diowed  that  it  had  no  intention  of 
ratifying  any  agreement  to  install  brick  pav- 
ing. 

[I]  In  oral  aifument  counsel  contended 
that,  if  a[^>eUanta  were  denied  InjunctlTe 
relief,  they  were  at  least  entitled  b>  damages 
for  the  substltntlao  of  concrete  for  brick  pav- 
ing. This  proceeds  npon  the  theory  that 
there  Is  a  valid  etmtracC  Cor  brick  paving. 
As  there  Is  bo  such  contract,  there  can  be  no 
breadi  of  a  oontractnal  dn^  oa  wfaldi  either 
appellant  can  predicate  m  elaSm  for  damages. 

Jndgmmt  afllnned. 

BLU8,  <X  jr..  and  UOUNT,  MAIN,  MOB- 
BIB,  WBBSTEB,  PABKBB,  and  CHAD- 
WICK,  J3^  ocmcnr. 


AIXEN  T.  MITCHELL  et  aL  (No.  14367.) 
(Supreme  Court  of  Washington,  Jan.  7, 1918.) 

1.  MOBTOAOBS  ^9158— IdXHS— PbIOBIIT. 

Where  a  mortgagor  made  a  trust  deed  sub- 
ject to  mortgage  at  time  of  execution  of  wbich 
a  third  party  held  sbeiitTa  certificates  on  execu- 
tion sale  which  were  assigned  to  the  trustee^  the 
mere  fact  that  die  mor^agor  made  a  wntteu 
statement  BhowinE  amount  of  Incumbrances 
against  his  property,  but  failing  to  show  liens 
against  the  certificates  of  sale,  held  by  the  third 
par^,  did  not  prevent  the  trostee  frmn  relying 
on  the  paramount  title  of  the  third  party,  though 


•he  had  orally  agreed  to  make  her  lien  sobiect  to 
the  mortgage^ 

2.  MOBTOAQBS  ^183— PbIOBTTI— KOVXTABIX 

ESTOPPEZ,. 

Where  tlie  grantee  under  a  trust  deed  hav- 
ing legal  title  aJao  held  equitaUc  title  under  ex- 
ecution sale  by  sheriff's  cratificatsa.  there  was  no 
equitable  estoppel  againat  him  to  assert  title 
by  reason  of  toe  act  of  the  assignor  of  the  cer- 
tificates in  agreeing  that  they  should  be  subject 
to  a  mortgage,  where  the  mortgagee  did  not 
rely  on  any  misrepresentations,  duc  up«i  the 
mere  verbal  promise  of  holder  of  certificates. 

3.  Execution   «s>241  —  SHKBznr*B  Cebtifi- 
OATES— EmtoT. 

SherUTs  eertlfieates  on  execution  sale  vest  in 
their  holder  an  interest  In  real  property. 

4.  Fbacob,  Statctb  of  4=>56(4)  —  Oonvbt- 

ANCES  OP  L&ND— VaLIDITT. 
Under  Rem.  ft  Bal.  Oode.  S  8746,  requiring 
all  contracts  creating  or  evidencing  any  incum- 
brance upon  real  estate  to  be  by  deed,  an  oral 
agreement  of  the  holder  of  sheriff's  execution 
saie  certificates  to  subject  them  to  a  mortgage 
created  no  incumbrance  upon  the  land. 

Departmoit  1.  Appeal  f^rcm  Snperior 
Court,  King  County;  J.  T.  Bonald,  JUdce. 

Actkm  hy  George  W.  Alloi,  as  trustee  for 
the  Natlmial  Surety  Company,  against  David 
B.  MltdieU  and  wlft^  and  Adolph  A.  Oust 
and  others.  S'rom  the  judgmoit  readered, 
plalntur  appeals.  Berersed  and  remanded, 
with  directions. 

0.  B.  White,  of  Seattle,  for  appellaut. 
Mitchell  ft  La.wrenc^  of  Seattle,  for  re^ood- 

ent& 

WEBSTER,  J.  This  action  was  brought 
by  George  W.  Allen,  as  trustee  for  the  Na- 
tional Surety  Company,  to  foreclose  a  trust 
deed  and  an  assignment  in  trust  of  certain 
sherUTs  certificates  of  sale,  executed  by 
Adolph  A.  Oust  and  Pauline  Miller,  reflec- 
tively. Tixe  question  preeented  Is  one  of 
prior  equities  between  Alien,  as  trustee,  and 
David  R.  Mitchell,  the  assignee  at  a  cwtalii 
mortage.    The  controlling  facts  are  thcAe: 

On  Septranber  18,  1812,  Pauline  Miller 
obtained  a  judgment  against  AdoliAi  A.  Gust 
and  levied  execution  on  all  of  the  property 
included  in  the  trust  deed.  Later  she  be- 
came the  purchaser  of  the  property  at  exeen- 
tlon  sales,  and  shcrlCTs  certificates  were 
Issued  to  her  as  p'rovlded  by  law,  which  were 
filed  for  record  November  7,  1912.  On  April 
14,  1913,  Adolph  A.  Gust  and  wife  executed 
a  mortgage  for  $1,000  to  G.  B.  Warren  <hi 
the  parcels  of  land  involved  In  the  contro- 
versy. On  February  14,  1916,  this  mortgage 
was  assigned  to  the  defendant  David  B. 
Mitchell,  the  present  holder  thereof.  On  Au- 
gust 29,  1913,  pursuant  to  the  written  appli- 
cation of  defendant  Gust,  the  National  Sure- 
ty Company  executed  a  supersedeas  bond  la 
the  amount  of  $100,000.  to  stay  a  Jndpaoit 
of  the  supper  court  of  King  coaa^  ia  a 
divorce  acUon  wherein  Sarah  A.  Gust  was 
plaintiff,  Ad<didt  A  Oust  was  dtfandaat,  and 
Pauline  HlUer  was  Intervener.  On  the  same 
day,  and  for  the  purpose  of  Indemnifying  the 
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■uretj  company  agalnat  any  loss  or  damage 
by  reason  of  Its  said  sare^ahip,  Adolph  A. 
Gust  €secnted  to  appellant  the  trust  deed 
above  mectioiied  and  Pauline  Miller  assign- 
ed to  aivwUant,  for  the  some  purpose,  the 
abOT&^noitloiwd  sheriff's  oortlflcates.  On 
December  18,  1918.  the  appellant  acquired  a 
sheriff's  deed  In  fartheranc©  of  the  certifi- 
cates. The  surety  wmipany  was  required 
to  pay  large  soms  of  mwiey  by  virtue  of  its 
undertaking,  and  on  June  16. 1918,  appellant, 
pursuant  to  the  trust  agreement,  commenced 
this  action  to  foreclose  the  trust  Respond- 
ents Mitchell,  for  answer,  pleaded  owner- 
ship of  the  Warren  mortgage  by  assignment, 
and  further  alleged  that  at  the  time  of  its 
executiou,  Pauline  Miller  verbally  consent- 
ed to  waive  her  interest  In  the  prt^rty  Ih 
favor  of  the  mortgage,  and  orally  agreed 
that  the  mortgage  should  be  a  lien  pilor  to 
the  sherlff'p  certiflcatee  bn  the  property 
therein  described,  that  the  mortgage  was  of 
record  prior  to  the  transfer  of  the  certiflcates 
to  appellant,  and  that  he  accepted  the.  cer- 
tiflcates with  knowledge  of  the  existence  of 
the  mortgage  and  waiver,  and  was  thereby 
estopped  from  asserting  a  prior  Men  on  the 
mortgaged  property.  The  reply  traversed 
the  allegations  of  tbe  answer,  and  upon  the 
Issue  thus  Joined  the  court  entered  a  decree 
adjudging  tlie  priority  of  respondents*  mort- 
gage. The  plaintiff  appeals. 

Pauline  Miller  did  not  Join  In  the  execu- 
tion at  the  Warren  mortgage,  nor  did  she 
transfer  to  the  mortgagee  tbe  sherifTs  certi- 
ficates covering  the  property  included  in  the 
mortgage;  However.  TOBpimdents  seel?  to 
preclude  iweUant  «a  tbe  asslgDee  of  Fan- 
line  Miller  from  asserting  tbe  priority  of  bis 
lioi,  upon  the  theory  of  equitable  eatopp^ 

Tbe  low^  court  fotmd  that  at  the  time 
Warren  was  requested  to  make  the  loan  for 
wbldi  the  mortgage  was  given,  be  reposed  to 
do  so,  unless  Pauline  Miller  would  agree  to 
waive  her  interest  in  ttie  inroperty  in  favor 
of  his  mortgage,  whereupon,  she  verbally 
agreed  that  the  mortgage  should  incumber 
her  Interest  in  the  property.  The  loan  was 
then  cimaummated,  and  tbe  mortgage,  signed 
by  Oast  and  wife  only,  was  duly  delivered. 
While  this  instrument  was  filed  for  record 
April  15,  1913,  some  four  months  prior  to 
tbe  asslBcment  of  the  certificates  to  appel- 
lant, yet  there  was  nothing  of  record  to  in- 
dicate that  the  mortgage  created  an  incum- 
brance on  tbe  interest  of  Pauline  Miller  In 
the  property  or  that  her  rights  were  in  any 
wise  affected  thereby.  The  evidence  clearly 
shows  that  appellant  did  not  have  actual 
knowledge  of  the  oral  agreement  at  the  time 
the  surety  company  executed  the  supersedeas 
bond,  and  did  not  learn  thereof  until  after 
the  commencement  of  this  action.  Tbe  trial 
conrt  found,  however,  that  at  tbe  time  of 
accepting  the  assignment  of  the  certificates 
the  appellant  did  not  rely  solely  upon  the 
records  to  aacertaln  the  incumbrances  upon 


the  iMxiperty  of  Gust,  but  required  hbn  to  fur- 
nish a  written  statemeoit  under  oath  showing 
the  full  amount  of  mortgages  then  ^tyisfing 
upon  his  property;  that  this  sta^ent  dis- 
closed mortgages  amounting  to  $82,000, 
whereas  in  fact  the  total  incumbrances.  In- 
cluding the  Warr«i  mortgage,  did  not  exceed 
¥30,000;  that  plaintiff  had  .knowledge  of 
facts  which  would  lead  an  ordinarily  prudent 
person  to  discover  the  fall  extent  of  sudt 
Hens;  and  that  by  inquiring  of  the  mort- 
gagees be  could  have  ascertained  tbe  diar- 
acter  and  extent  of  tiie  dalms  against  tbe 
property. 

[1]  There  can  be  no  question  but  that  tbe 
trust  deed  conveyed  Qnsfs  interest  subject 
to  the  Warren  mortgage;  but  at  the  time  the 
mortgage  was  executed.  Pauline  Miller  held 
the  ^erifTs  c^flcates  for  the  proper^  in- 
cluded in  tbe  mortga^,  and 'these  certifl- 
cates were  assigned  to  the  appellant  when 
the  trust  deed  was  executed  and  d^vered. 
The  written  statement  furnished  by  Gust 
showed  tbe  amount  of  the  incumbrances 
against  his  property,  without  enumerating 
or  desci;iblng  the  mortgage  Indebtedness, 
bat  did  not  disclose  or  purport  to  show  any 
liens  or  charges  against  the  certiflcatea  of 
sale  held  by  Pauline  Miller,  or  her  Interest 
In  the  land  evidenced  thereby.  Although  the 
title  transferred  by  Gust  was  subject  to  the 
lien  of  the  Warren  mortgage,  the  certificates 
assigned  by  Pauline  Miller  were  prior  to 
the  mortgage,  and  appellant  was  warranted 
In  relying  upon  her  paramount  title. 

The  court  did  not  find  the  facte  upon  whldi 
it  based  the  concluskm  that  appellant  was 
put  upon  inquiry  wbl<^  If  pursued  would 
have  disclosed  the  extent  of  respondents' 
claim,  and  from  a  careful  reading  of  the 
record  we  are  unable  to  discover  audi  facts. 
There  was  no  more  reason  for  appellant  to 
Inquire  of  Warren  whether  his  mortgage  «mr 
sdtuted  a  lien  m  the  property  Interest  of 
Pauline  Miller  than  there  was  to  make  a 
similar  inquiry  of  any  of  the  other  numerous 
persons  holding  mortgages  on  the  property 
of  Gust.  TbtmXcm,  in  cmuiderbis  tills  case, 
in  BO  tar  as  tbe  fact  is  material  to  its  de- 
termfnatlMi,  we  must  ^oceed  upon  tbe  the- 
ory that  appellant  im  not  diarged  with  know^ 
edge,  eltber  actual  or  omstracttve,  of  the 
verbal  agreement  between  Warren  and  Pau- 
line Miller. 

[2]  Respondents  contend,  ^owever.  tbat 
notwithstanding  such  absence  of  knowledge, 
the  appellant's  rights  under  the  asslgnmeni 
are  inferior  to  the  mortgage  for  the  reason 
that  the  Interest  of  Pauline  Miller  under  the 
sheriff's  certiflcates  was  an  equitable  inter- 
est or  title,  and  consequently  appellant  can- 
not claim  to  be  an  innocent  purchaser  with- 
out notice,  but  stands  In  the  place  of  Pauline 
Miller;  that  as  she  la  estoj^ed  from  asserting 
her  prior  right  under  the  certificates,  so 
also  Is  the  appellant,  her  assignee. 

This  court  baa  held  that  the  doctrine  which 
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proCeebi  boss  flde  pTirchaserB  wlQumt  notice 
Is  ai^kSMe  solely  to  pordiftsers  of  a  legal 
tUle,  aad  that  ttae  punOuuser  of  an  eqnitable 
interest  parcbaaes  at  bis  peril  and  acquires 
the  property  burdened  with  erery  prior  eqnl^ 
cbaxsed  upon  It.  In  oar  opinion,  bowerw, 
this  principle  is  not  controlling  In  the  present 
cfmtromar.  Here  the  appellant  holds  in 
trast,  nut  <»tl7  the  equitable  tltle^  aa  evi- 
doiced  by  flie  cwtlflcates,  but  the  fall  legal 
title,  as  evidenced  by  the  sherilTs  deed.  This 
title  respondents  aasert  is  snbjeet  to  an  equi- 
ty existing  in  their  favor,  based  wholly  upm 
the  docbrlne  of  equitable  estoppel  which  they 
seek  to  Invoke  against  the  ^NieUant  as  Oie 
asdgnee  of  Pauline  IflUer.  But  Is  there  any 
room  in  this  case  for  the  application  of  the 
doctrine  of  eqnitable  estoppel?  Pomeroy,  In 
his  work  on  Equity  Jurlsj^udoice,  states  the 
essential  elaAents  whl^  miut  enter  Into  and 
form  a  part  of  an  equitable  estt^pel  in  all 
its  phases  and  sppUcatlons  In  the  A)Uowlng 
language: 

"(1)  There  must  be  condocfc— acts,  language, 
or  sileiice— amountinff  to  a  repreBentation  or  a 
eoneealment  of  material  facts.  (2)  These  facta 
moat  be  known  to  the  parbr  estopped  at  the  time 
of  bis  laid  conduct,  or  at  least  tnie  drcunutane- 
«8  must  be  midi  that  knowledse  of  them  is  nec- 
essarily imputed  to  hbn.  (3)  The  truth  concern- 
ing these  facta  must  be  unknown  to  the  other 
party  daimlng  the  benefit  of  the  estoppel,  at 
the  time  when  such  conduct  was  done,  and  at 
the  time  when  it  was  acted  upon  by  him.  (4) 
The  conduct  must  be  done  with  the  intention, 
or  at  least  with  the  expectation,  that  it  will  be 
acted  upon  1^  the  other  party,  or  under  soch 
(rircumstances  that  it  ia  both  natural  and  proba- 
ble that  it  will  be  so  acted  upon.  (6)  The  con- 
duct must  be  relied  upon  by  the  other  part?, 
and,  thus  relying,  he  must  be  led  to  act  upon 
it.  (6)  He  must  in  fact  act  upon  it  in  such  a 
manner  as  to  change  his  position  for  the  worse ; 
in  other  worda,  be  moat  ao  act  that  he  would 
suffer  a  loss  if  he  were  compelled  to  sairender 
or  forego  or  alter  what  he  has  done  by  reason  of 
the  first  party  being  permitted  to  repudiate  bis 
conduct  and  to  assert  rights  inconsisteot  with  it" 

In  the  present  case  Pauline  UlUer  did  not 
misrepresent  or  conceal  any  past  or  existing 
fact  Warren  did  not  act  upon  the  assump- 
tion of  the  troth  of  any  fact  which  was  not 
entirely  as  represented.  He  was  fully  Inform- 
ed that  the  legal  title  to  the  property  rested 
In  Gust,  and  that  the  equitable  title  was  held 
by  Pauline  Miller.  He  was  in  no  manner  de- 
ceived or  misled  as  to  tbe  actual  situation 
then  existing.  It  was  open  to  him  to  fully 
protect  himself  either  by  requiring  Pauline 
Miller  to  Join  in  the  execution  of  the  mort- 
gage, or  to  transfer  to  him  the  certificate  of 
sale  coTerlng  tbe  mortgaged  premises.  With 
full  and  detailed  knowledge  of  all  the  facts 
relating  to  the  status  of  the  title  he  saw 
fit  to  rely  upon  a  verbal  agreement  This  la 
not  a  case  where  a  person  having  the  title 
to  property  represents  another  as  tbe  owner 
and  thereby  induces  a  third  person  to  accept 
from  such  other  a  mortgage,  for  a  valuable 
consideration,  nor  does  the  assertion  by  ap- 
pellant of  tbe  Tights  growing  out  of  the 


eartifleate  bivolve  tJie  taMtjUig  «e  any  fact 
eltber  podtlvdy  rntrwwfil  or  negatively 
eoncealfid  by  FauUne  MtUoE.  Tba  trans- 
action  between  the  parties  amounted  to  thli 
and  nothing  nu»e:  Pauline  MUler  gave  War* 
ren  a  verbal  mortgage  on  her  equitable  inter- 
est In  the  prq^rty,  which  Warren  wilUn^ 
accented.  That  sucb  facta  do  not  constitute 
an  equitablo  estof^  is  manifest  from  our 
own  holdings:  Garniaiera  v.  Wbltn^,  56 
Wash.  827,  lOB  Paa  8B1,  184  Am.  St  Hep. 
1114;  Rowe  v.  James,  71  Waah.  207, 128  Pac; 
S89;  Maxwell  v.  Dimond,  S3  Wash.  80,  145 
Pac  77.  See,  also^  Knauf  &  Tesch  Go.  v.  Elk- 
hart Lake^  etc,  Ga,  4S  U  B.  A.  (K.  S.)  744, 
note. 

[I]  The  BherUCs  certificate  vested  in  Pan- 
line  Miller  an  intereat  in  real  property.  Free- 
man on  ExeentlfHis  IJIA  W.)  i  3aSi  Page  v, 
Rogers,  81  CaL  2M;  Bank  of  Oreensiboro  v. 
Olapp,  76  N.  C  482;  Qreer  v.  Witnersmitb, 
85  Ky.  516,  4  8.  W.  232.  7  Am.  St  Beit.  613; 
Railroad  Ga  v.  Oleary,  125  Pa.  442,  17  Aa 
468,  11  Am.  St.  Itep.  918;  1  Jones  on  Mort- 
gages (6th  Ed.)  I  476. 

[4]  Under  section  8745,  Bern.  &  Bal.  Cod^ 
and  the  onUcarm  holdings  of  thla  court,  all 
contracts  creating  or  evidencing  any  incum- 
brance iqion  real  estate  must  be  by  deed. 
Hence  the  oral  agreement  upon  whlc^  re- 
spondents' (daim  Is  based  created  no  interest 
in  or  Incumbrance  upon  the  land  described  la 
the  certificate  assigned  to  appelant 

The  Judgmoit  Is  reversed,  and  the  cause  re- 
manded, with  direction  to  enter  a  decree  ad- 
Judging  appellant  a  prior  lien  on  the  property 
described  In  the  nuntgage  of  respond»ta. 

ELLIS,  C  J.,  and  FITLLEBTON,  MAIN, 
and  PABKER.  JJ.,  concnr. 


MAOMU80N  V.  SWBDISH  HOSPITAU 
(Na  14281.) 

(Supreme  Court  of  WaahingtcHi.  Jan.  11. 191&) 

Ohabttibs  ^=046(2) — Hospitals— Injubies  to 
Patunts— Liability. 
Incorporated  hospital  having  no  stock,  or- 
ganized to  treat  aidt  persons  and  authorized  to 
DM'form  gratuitous  services,  and  also  to  exact 
fees  fn»n  persons  capable  at  paying,  is  liable, 
when  a  patient  is  injured  by  die  negligence  of 
a  nurse,  only  for  its  own  negligence,  if  any,  in 
hiring  the  nurse. 

Department  1.  Appeal  from'  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 

Action  by  Elmer  Magnuson,  a  minor,  by 
Martin  Magnuson,  his  guardian  ad  litem, 
against  the  Swedish  Hospital,  a  corporation. 
Judgment  dismissing  the  action,  and  plain- 
tiff appeals.  Affirmed. 

Will  H.  Thompson,  of  Seattle,  for  appel- 
lant Saunders  &  Nelson,  of  Seattto^  for  re- 
vondent 

WEBSTBB,  J.  This  action  was  brought 
by  Elmer  Magnuson,  a  minor,  by  his  guard- 
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Ian  ad  UtMi,  against       Swedlab  Hoa^ttal, 

a  corporation,  to  recover  dam^^  alleged  to 
haTe  been  caused  by  defendant's  neifllgence. 

Tb»  amended  complaint  targes  In  sab- 
stance:  fEtaat  tbe  Swedish  fioapltal  Is  a  char- 
itable corporation  organized  and  ezlstlng 
under  and  by  virtue  of  the  laws  of  this 
Btate,  and  la  engaged  In  operating  and  con- 
ducting a  hospital  for  the  care  and  treat- 
ment of  the  Bick  and  afflicted,  without  profit 
to  the  stockholders  or  organizers  of  that  cor- 
poration. That  on  March  3,  1914,  the  plain- 
tiff was  an  Infant  uoder  the  age  of  four 
years,  and  was  saffering  from  a  severe  In- 
jury and  physical  malformation.  On  that 
date  he  was  taken  by  his  father,  the  guard- 
Ian  ad  litem  In  this  case,  to  the  hospital  to 
undergo  a  serious  surgical  operation,  and 
thereafter  to  be  nursed,  cared  for,  and  treat- 
ed. That  after  tbe  operation  bad  been  per- 
formed the  plaintiff  was  placed  in  charge  of 
nurses  In  tbe  employ  of  defendant  whose 
doty  It  was  under  their  employment  to 
watch,  care  for,  and  restrain  the  plaintiff 
from  interfering  with  the  condition  In  which 
the  Injured  parts  had  been  left  by  tbe  operat- 
ing surgeon.  That  the  nurses  n^llgently 
and  carelessly  failed  to  guard  and  protect  the 
plaintiff,  and  by  reascm  thereof  be  removed 
his  hands,  from  the  bandages  in  which  they 
had  been  placed,  and  tore  away  the  wrap- 
pings and  piotectkms  to  the  lacerated  parts, 
and  otherwise  seriouOy  injured  hlniseltj 
That  as  a  result  tbe  effectiveness  <^  tbe 
operatioa  was  wholly  destrtqred,  and  It  was 
rendered  ImposslUe  ever  to  cure  the  affliction 
from  which  the  plaintiff  was  suffering  and 
to  relieve  which  the  operation  was  per- 
formed. That  the  defnidant,  at  the  time  of 
aoc^Ung  the  plaintiff  as  a  patient,  demanded 
and  received  in  advance  trom  tbe  father  of 
the  plaintiff  the  sum  of  $10,  and  is  now  pros- 
ecQting  an  action  against  the  father  to  re- 
cover tbe  additional  sum  of  9M.S0  for  tbe 
care  and  treatment  of  the  plaintiff.  THuA 
by  reason  and  on  account  of  the  n^ligence, 
carelessness,  and  heedlessness  of  the  defend- 
ant, through  the  nurses  In  Its  employ,  the 
plaintiff  was  so  Injured  as  to  become  a  help- 
less invalid,  and  wilt  so  continue  for  the 
remainder  of  his  natural  life;  and  was  there- 
by damaged  in  the  sum  oi:  |25,000,  for  which 
amount  Judgment  is  prayed.  To  this  amend- 
ed complaint  a  demurrer  was  sustained  upon 
the  ground  that  the  facts  stated  were  not 
Bufflcient  to  constitute  a  cause  of  actiw 
against  the  defendant  The  plaintiff  refused 
to  plead  further,  whereupon  Judgment  was 
entered  dismissing  the  action,  from  which  the 
plaintiff  has  appealed. 

Tbe  single  question  for  determination  is 
whether  a  patient  admitted  to  a  hospital 
maintained  for  charity  can  recover  against 
such  hospital  for  Injuries  caused  by  the  neg- 
ligence of  nurses  therein  employed.  The 
articles  of  incorporation  of  the  defendant. 


a  oopy  of  wtdch  Is  attached  to  the  amended 
comidalnt,  provide: 

"The  objects  for  which  this  corporation  is 
formed  are:  Ellrst,  to  found,  construct  and  mam- 
tain  a  hospital  in  the  city  of  Seattle,  aforesaid, 
which  shall  always  be  exclusively  under  (he  man- 
agement and  control  of  a  board  of  tnutee&  who 
shall  be  of  Swedish  descent,  except  in  so  far  as 
this  provision  may  be  modified  by  tbe  compli- 
ance with  Uie  law  of  eiceptionB  requiring  the 
appointment  of  certain  municipal  officers  as 
trustees  ex  officio;  and  said  hospital  shall  be 
solely  for  the  medical  and  surreal  treatment 
and  nursing  of  the  sick  and  mfirm,  and  no 
physician  shall  be  a  member  of  the  medical 
staff  who  is  not  a  regular  practicing  phyiician 
of  the  AUopathic  schooL  It  shall  be  tbe  pur- 
pose of  tiie  trustees  of  this  corporation  to  con- 
duct the  affairs  of  the  same  with  a  view  of  mak- 
ing tbe  said  hospital  self-sustaining,  but  they 
shall,  however,  have  the  privilege  ot  funtishiDg 
needy  persons  with  gratuitous  services  at  said 
bospltai,  and  generally  to  provide  for  diaritable 
help  to  sDch  persons  whwe  the  same  may  be 
necessary  and  proper,  aecordlng  to  tbeir  best 
judgment  and  discretion  In  the  evmt  that 
profits  and  income  should  accrue  in  tbe  manage- 
ment of  said  hospital,  the  same  shalL  together 
with  donations  and  eontiibutimu  to  this  corpo- 
mtlou  from  whatsoever  source,  become  and  re- 
main the  Bc3»  property  of  said  corporation,  and 
no  member  or  officer  of  this  corporation  shall 
have  any  right,  title  or  interest  in  the  same,  ex- 
cept in  a  fidndary  capacity;  nor  shall  any  donor 
or  contributor  to  said  hospital  have  any  right, 
titie  or  interest  in  tbe  profits,  income  or  any 
property  belonging  to  said  corporation,  but  the 
same  shall  be  applied  to  the  support,  mainte- 
nance and  enUrgement  of  said  boinital  and  its 
tadUties  after  tbe  psyment  of  uie  expenses 
thereof." 

The  articles  further  recite  "there  shall  be 
no  capital  stock,  nor  shares  of  stodt  Issued." 

The  question  of  whether  a  corporation 
which  is  organized  for  charitable  purposes 
and  which  does  not  sees  to  profit  by  the  en- 
terprise in  which  it  is  engaged  Is  liable  for 
the  negligence  of  those  In  its  employ,  where 
it  Is  not  contended  that  the  corporation  was 
negligent  in  tbe  selection  or  retention  of 
the  person  for  whose  conduct  It  is  songht 
to  be  held,  Is  not  a  new  one  In  this  court 
In  Richardson  v.  Carbon  Hill  Coal  Co.,  10 
Wash.  948,  39  Pac.  95,  tbe  defendant  deduct- 
ed 91  each  month  frran  tbe  wages  of  tbe 
men  engaged  in  Its  service,  and  In  return 
maintained  a  hospital  and  provided  a  physi- 
cian for  the  sole  purpose  of  relieving  sick 
and  injured  employ^,  without  additional 
expense  to  them,  and  with  no  Intention  on 
tbe  part  of  the  mining  company  of  making 
any  profit  out  of  the  undertaking.  We  there 
held  that  the  corporation  was  a  diaritable 
institution  so  tar  as  tbe  hospital  feature  was 
concerned,  and  even  though  the  company  did 
employ  the  i^ysidan  to  care  for  and  treat 
the  sick  and  injured  workmm,  It  was  not 
liable  for  bis  negligence,  but  was  responsible 
<aily  for  want  ot  ordinary  care  In  selecting 
him.  This  doctrine  was  reaffirmed  In  tbe 
case  of  Wells  v.  Perry-Baker  Lumber  Co., 
67  Wash.  658,  107  Pac  869,  29  U  B.  A.  (N. 
S.)  426.  Next  came  Wharton  v.  Warner  et 
al.,  76  Wash.  471,  186  Pac.  286,  a  case  very 
similar  In  Its  facts  to  the  one  now  under  coor 
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Bideratlon.  In  that  action  tbe  defntdant 
Upper  Gcdnmbia  Medical  Mlnlonary  &  Bm- 
OTolent  Society  wad  a  corporatlm  organlEed 
for  charitable  purposes.  Its  artldes  stated 
tbat  tbfi  object  of  tiie  corporation  was  to 
found  a  medical  and  charitable  sanltariam, 
bo^tal,  and  asylum  at  the  dty  of  Spokane 
and  other  points  In  the  state  for  tbe  care 
and  relief  of  Indigent  or  other  Edck  or  insane 
persons,  that  patients  who  were  able  to  pay 
would  also  be  received,  but  the  fnnds  and 
property  acquired  from  all  sources  were  to 
be  devoted  exclusively  to  the  maintenance 
and  improvement  of  the  InstltutloD,  and  that 
It  would  not  be  conducted,  directly  or  in- 
directly, for.  private  gain.  Tbe  sodety  bed 
Id  its  employ  at  the  hospital  conducted  by  it 
at  Walla  Walla-  Dr.  Willis  H.  Warner.  Tbe 
plalntlfT,  for  a  consideration,  employed  the 
corporaticm  to  give  her  certain  medical  and 
surgical  treatment,  and  subsequently  brought 
action  to  recover  damages,  both  from  Dr. 
Warner  and  the  corporation,  for  the  alleged 
malpractice  of  the  former.  Dr.  Warner  was 
held  liable,  but  upon  the  authority  of  Kleh- 
ardson  v.  Carbon  Hill  Coal  Co.,  and  Wells 
V.  Ferry-Baker  Lumber  Co.,  supra,  the  cor- 
poration was  discharged.  In  tbat  case  as  In 
this  the  contention  was  made  that  inasmuch 
as  the  plaintiff  had  paid  for  the  services  of 
tbe  hospital,  a  different  •  rule  should  apply, 
but  in  considering  the  point.  Judge  Gose 
said: 

"The  same  rule  applies  where  the  plaintiff  has 
Iiaid  for  the  services  rendered,  where  the  amount 
received  was  not  for  private  gain,  but  to  more 
effectively  accomplish  tbe  purposes  for  which 
tbe  dianty  was  founded." 

Many  authorities  are  dted  In  Bupp<»t  of 
the  statement,  and  a  careful  re-examlnatlon 
of  them  shows  that  they  unqnestionably  sus- 
tain the  rule  announced.  The  reason  upon 
which  the  principle  la  based  Is  stated 
by  Lowell,  District  Judge,  In  Powers  v. 
Bfassachnsetts  Homeopathic  Hospital,  109 
Fed.  294,  47  C.  0.  A.  122,  66  Ii.  R.  A.  S72. 

"Tbe  plaintiff  was  what  is  sometimes  called  a 
■paying  patient,'  the  rate  of  her  payment  being 
$14  a  week.  Upon  this  ground  her  counsel  haa 
sought  to  distinguish  her  case  from  that  of  a 
patient  in  the  hospital  who  pays.  nothiQc.  In 
our  opinion,  the  difference  is  immaterial.  As 
has  been  said,  the  defendant  was  a  charitable 
corporation,  tbat  is,  a  c<mK>ration  otvanised  ex- 
clusively for  ctiarity.  Inat  the  ministrations 
of  such  a  hospital  should  be  confined  exclusive- 
ly to  the  Indigent  is  not  usual  or  desirable. 
Those  of  moderate  means  from  necessity,  and 
not  a  few  rich  people  from  choice,  resort  to 
great  charitable  hospitals  for  treatment,  es- 
pecially in  Bui^cal  oases.  Throughout  the 
world  this  is  tbe  custom  in  these  institutions, 
whether  they  are  maintained  by  individual, 
ligioua,  or  municipsl  charity.  From  patients 
who  are  not  indigent,  a  payment  is  commonly 
permitted  or  required.  Commonly,  and  in  the 
case  at  bar  gnite  manifestly,  this  payment  does 
not  make  full  pecuniary  compensation  for  the 
services  rendered.  Those  who  make  a  consid- 
erable payment  not  infrequently  receive  in  some 
respects  a  more  expensive  service  titan  do  those 
who  make  a  small  pa:^ment  or  none  at  all;  but 
tbe  payment  required  is  usually  calculated  upon 
the  patient's  ability  to  pay,  rather  than  upmi 


the  whde  coat  of  the  treatment  ha  receives. 
*  *  *  In  our  opinion,  a  paying  patient  in  the 

defendant  hospital,  as  well  as  a  nonpaying  pa- 
tient, seeks  and  receives  the  services  of  a  pub- 
lic charity.  That  such  a  hospital  in  its  treat- 
ment of  a  rich  patient  diall  be  held  to  a  greater 
degree  <^  care  than  in  its  treatment  of  a  pauper 
is  not  to  be  tolerated.  Certain  luxuries  may  be 
given  the  former  which  the  latter  does  not  get; 
and  this  for  various  reasons;  but  tbe  degree  of 
protection  from  unskilled  and  careleaa  Dorses 
must  be  the  same  in  both  cases." 

The  articles  of  Incorporati<m  of  the  Swe- 
dish Hospital  plainly  demonstrate  that  It  is 
a  charitable  institution  within  the  meaning 
of  the  rule.  There  are  no  stockholders,  and 
ncme  is  permitted  to  proflt  by  the  operation 
of  the  hc^pital.  It  is  provided  that  in  tbe 
event  any  income  shall  accrue  over  and  above 
the  amount  necessary  to  support  the  Institu- 
tion, the  same,  together  with  all  donationii 
and  contributions,  shall  become  and  remain 
the  sole  property  of  the  corporation;  and  no 
member  or  officer  thereof  shall  have  any 
right,  title,  or  interest  in  or  to  tbe  same,  but 
snch  siurplus  shall  be  applied  to  the  anpport, 
maintenance,  and  enlargement  of  ttw  hospi- 
tal and  its  facilities. 

It  seems  too  plain  for  argument  that  tiie 
judgment  appealed  from  cannot  he  reversed, 
unless  our  former  decisions  and  particularly 
the  Wharton  Case  are  overruled.  It  Is  use- 
less to  attempt  to  make  distinctions  where 
none  exist,  or  to  endeavor  to  point  out  dif- 
ferences between  things  exactly  alike  We 
must  either  follow  our  former  cases  or  ex- 
pressly overrule  them.  Distinguished  coun- 
sel for  appellant,  with  great  earnestness  and 
ability,  insists  that  we  should  pursue  the 
latter  course  and  adt^t  tbe  rule  annomiced 
by  the  Supreme  Court  of  Alabama  in  Tuck- 
er V.  Mobile  Infirmary  Ass'n,  191  Ala.  672, 
68  South.  4,  L.  R.  A.  1916D,  1167.  In  that 
case,  after  an  able  and  learned  discussion  of 
the  question.  It  was  held  by  a  divided  court 
tbat  a  hospital  treating  Indigent  patioits 
without  charge,  but  requiring  and  receiving 
compensation  from  patients  able  to  pay, 
which  was  not  operated  for  profit,  and  which 
used  the  money  so  received  in  the  operation 
and  extension  of  its  hospital  work,  and  exer- 
cised due  care  In  the  selection  and  retention 
of  a  nurse,  and  did  not  know  of  her  Incom- 
petency, if  any,  was  not  exempt  from  liabil- 
ity for  damages  to  a  patient  received  for  a 
reasonable  compensation  for  a  surgical  oper- 
ation and  who  after  the  operation  was  per- 
formed was  scalded  Internally  and  exter- 
nally by  reason  of  the  negligence  of  the 
nurse.  In  the  couroe  of  the  opinion,  however, 
this  very  significant  language  is  fcnindt 

'^e  question  presented  is  one  of  mncb  Inter- 
est, and  a  subject  upon  which  much  appears  to 
have  been  written  in  recent  years.  It  must  be 
conceded  at  the  outset  tbat  the  great  weight  of 
authority  in  this  country,  certainly  from  a  nu- 
merical standpoint,  lies  with  tbe  defendant  in 
this  case.  It  appears,  however,  to  be  conceded 
by  counsel,  and  we  have  found  nothing  to  the 
contrary,  tbat  the  question  is  an  open  one  in 
this  state  leaving  us  free  to  act  without  any  con- 
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■traint  (tf  Um  nila  of  itan  daeWi,  ud  in.  ao- 
cordanctt  wtflk  wliat  we  deem  to  be  the  law." 

^nce  It  i»  conceded  that  tbe  contrary  rule 
Is  the  one  aapported  by  the  great  weight  of 
authority,  and  we,  unlike  that  court,  are  not 
free  to  act  without  crastraint  of  the  rule  of 
Btare  dedaia,  deem  it  better  to  adhere  to 
our  former  dedslona  whicA  are  confeaaedly 
In  keeping  with  the  rule  announced  In  the 
▼aat  majority  of  cases  dealing  with  the  ques- 
tion. In  the  Tucker  Case  much  stress  Is  laid 
upon  Olarln  t.  Rhode  Island  Hospital,  12 
K.  I.  411,  84  Am.  Rep.  675,  which  unquestion- 
ably lends  strong  support  to  the  conclusion 
reached  by  the  Alabama  court ;  but  it  Is  in- 
teresting to  note  that  very  soon  after  the  de- 
cision in  the  GlaTln  Case  was  announced — we 
believe  at  the  next  succeeding  aeaslon — the 
Legislature  of  Rhode  Island  enacted  tbe  fol- 
v    lowing  statute: 

^  **No  hospital  inoorpt^ated  by  the  General  As- 
sembly of  this  state,  sustained  in  wlude  or  In 
part  by  charitable  contributions  or  endowments, 
shall  he  liable  for  tbe  oedect,  carelessness,  want 
of  skill  or  for  tbe  malidous  acts,  of  any  of  its 
offleers,  agents  w  emidoyfis  la  me  managemoit 
of,  or  for  tbe  caie  or  tKatment  ot,  any  of  the 
patients  or  Inmates  of  such  hospital;  but  noth- 
ing herein  contained  shall  be  so  construed  as  to 
impair  any  remedy  under  existing  laws  which 
any  perstm  may  have  against  any  officer,  agent 
or  employ^  (rf  any  such  hospital  for  any  wroog- 
.fnl  act  or  omission  in  the  course  of  his  official 
conduct  or  employment"  General  tAws  Rhode 
Island  1890,  p.  CSS. 

Thus  it  will  be  seen  the  rule  In  that  state 
was  changed  by  legislative  enactment  and  the 
doctrine  as  enunciated  by  our  decisions  ex- 
pressly adf^ted. 

The  Legislature  of  Wasblngton  has  con- 
vened and  adjourned  many  times  since  the 
declsiw  in  the  Richardson  Case '  was  an- 
nounced, and  two  sessions  have  passed  since 
the  opinion  in  the  Wharton  Case  was  filed, 
and  the  lawmaking  body  has  not  seen  fit  to 
declare  that  sound  public  i>olicy  or  other  con- 
siderations demand  a  dlfTereut  rule. 

It  must  be  admitted  that  there  Is  some 
contrariety  of  opinion  as  to  the  true  prlnd- 
plea  upon  whldi  the  rule  of  nonliability  rests. 
One  line  of  cases  bases  the  doctrine  on  what 
is  called  "the  trust  fund  theory,"  that  Is  to 
say,  that  all  funds  of  charitable  corporations 
and  assodationa  are  held  in  tnist  for  the  par- 
ticular purpose  for  which  the  charity  was 
founded,  and  that  It  would  amount  to  a 
breach  of  trust  to  apply  them  to  other  uses ; 
that  to  give  damages  out  of  a  trust  fund 
would  not  be  to  apply  it  to  the  object  which 
the  author  of  tbe  fund  had  in  view,  but 
would  be  to  divert  It  to  an  entirely  different 
purpose.  Other  cases  lay  stress  upon  the 
idea  that  the  mle  of  respradeat  superior  does 
not  aj^ly  to  Buch  institutions  for  the  reason 
timt  the  servants  in  the  discharge  of  their 
dutlM  are  not  engaged  In  w<vk  which  is  for 
the  benefit  or  profit  of  the  master.  StlU  oth- 
ers proceed  upon  the  thought  that  one  who 
accepts  tbe  benefit  of  the  institutiMi  is  taken 


Impliedly  to  have  ganentod  to  assume  the  risk 
of  negligent  injuries  caused  by  servants  prop- 
erly selected  and  retained,  or  to  have  waived 
liability  for  such  Injuries.  But  regardless  ot 
the  reasons  upon  which  tbe  result  is  worked 
out,  it  cannot  be  doubted  that  the  rule  of  non- 
liability is  supported  by  the  overwhelming 
weight  of  authority.  In  this  connection  it 
may  be  added  that  we  quite  agree  with  what 
was  said  by  the  Circuit  Court  of  Appeals  in 
Powers  V.  Massachusetts  Home(vathic  Hos- 
pital, supra; 

"Though  .we  feel  constrained  to  differ  from 
tbe  reasoning  followed  by  some  other  courts  io 
reaching  the  same  conclusion,  we  are  not  un- 
mindful that  the  identitT  of  condusion  reached, 
though  by  different  roads,  is  a  strong  pnx^  of 
its  eorrectaeas.  Doubttesa  a  weight  of  authority 
is  more  ovmvhctoing  If  it  b  identical  in  reason- 
ing as  well  as  in  rwilt,  but  identity  of  result 
is  in  itself  no  mean  argument  for  its  justice." 

The  question  here  involved  seems  peculiar- 
ly to  have  eng^Eed  the  att»itton  of  the  bench 
and  bar  of  the  country.  The  problem  has 
been  scrutinised  from  every  conceivable  vletr- 
polnt  The  argammts  for  and  against  have 
w«ll-nt|(h  been  exhausted,  and  little,  if  any- 
thing new  r^nalns  to  be  advanced.  The  doc- 
trine now  obtaining  in  this  jurisdiction  is 
undeniably  in  harmony  with  the  consensus 
of  judicial  tlioiigbt  upon  tbe  subject,  and  we 
are  not  disposed  to  change  it  While  tb&  ap 
plication  of  tbe  role  to  indlvldoal  cases  may 
sometlittes  seem  hardi  and  the  result  regret 
table,  there  are  very  few  doctrines  of  the  law 
ot  wMch  tbe  same  may  not  be  said  mltti  equa: 
tmtlL  When  viewed  In  the  light  ot  a  broad 
er  vlsioo,  however,  we  are  convinced  that  the 
individual  hardships  wnrai^  are  oCCset  manj' 
times  over  iff  tlw  MwoarBcanent  and  atlmu 
latlon  wbldi  tlie  mle  o>f  nonllabllltj  glvss  to 
the  estabUshment  and  tnatntpnaimtt  |)y  private 
charity  of  instltntlons  devoted  to  the  care 
of  the  bait,  tbe  Ism^  and  the  blind,  and  to 
the  relief  of  those  sufl^ng  from  physical 
or  mental  disease  and  afUctioii. 

The  judgment  wUl  be  affirmed. 

mums,  O.  J.,  and  PABKBB,  MAIN,  and 
FDLLBBTON,  JJ'.,  OOttcnr. 


STATE  ex  reL  FAUCETT  v.  MACKINTOSIH, 
Judge  of  Superior  Court,  et  aL   (No.  14149.) 

(Supreme  Court  of  Wastiington.    Jan.  9,  1918.) 

1.  Appeal  and  Ebbob  <e=>1207(4)— Pbocebd- 
iNGs  Afteb  HEiiAMD-^DDau£NT— OonroBU- 

ITT  TO  DlSECnONS. 

A  contract  between  plaiatifl  and  defendant 
provided  ttiat  at  the  exTuration  of  a  lease  of  real 
estate  on  Aiarcb  8.  1914,  i£  plaintiff  should  de- 
dine  to  sell  the  land  to  defendant,  defendant 
should  have  a  right  to  a  lease  for  such  period 
as  might  be  agreed  upon  at  a  yearly  rental,  to 
be  fixed  arbitrators  if  the  parties  oould  not 
agree,  and  that  at  tbe  expiration  of  this  sec- 
ond lease  defendant  should  have  an  absolute 
right  to  purdiase  tbe  iffemises  upon  terms  to  be 
then  agreed  upon  between  tbe  parties,  or  fixed 
by  arbitrators  if  the  parties  should  be  unabia  to 
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Bgm.  Plaintiff  saed  to  cancel  the  contract,  and 
defendont  filed  a  cross-complaint  £ot  specific  per- 
formance. The  Supreme  Court  reversed  a  judg- 
ment for  plaintiff,  witb  directions  to  compel 
jrialnflfl  to  enter  into  a  lease  for  two  years 
from  March  8,  ldl4,  or  Bach  longer  term  as  the 
parties  might  agree  u[K>n,  unless  upon  a  rehear- 
ing the  court  found  that  the  contract  was  in- 
duced by  fraud.  On  a  second  appeal  the  Su- 
preme Court  decided  that  fraud  was  not  proved, 
and  remanded  the  ease,  with  instructions  to  en- 
ter a  decree  in  accordance  with  the  former  opin- 
ion. Thereupon  defendant  presented  a  proposed 
decree,  iffovidinff  that,  if  the  parties  were  un- 
able to  agree  as  to  the  term  of  the  new  lease, 
then  the  term  should  be  deemed  to  have  run  for 
two  years  from  March  8,  1914,  with  the  abso- 
tute  right  of  defendant  to  purchase  the  land  in 
accordance  with  the  contract,  as  though  it  had 
been  purchased  on  or  abont  Mardi  8,  1916,  and 
further  providing  that  the  lease  to  be  executed 
should  contain  a  stipulation  that  at  its  expira- 
tion, or  as  soon  after  its  execution  as  might  be, 
if  the  period  of  the  lease  ahonld  have  then  ex- 
pired, defendant  should  have  the  absolute  op- 
tion and  right  to  purchase  the  premises;  the 
reasonable  value  to  be  determined  by  arbitra- 
tors, if  the  parties  should  be  unable  to  agree. 
Held,  that  defendant  was  entitled  to  the  entry 
of  thie  decree  under  the  directions  of  the  Su- 
preme Court,  aa  the  Supreme  Court  in  aubstance 
required  the  entry  of  a  decree  of  apedfie  per^ 
fo^ance. 

2.  Specific  Pebfobmancb  «s>126(2)— Judo- 
MENT— Relief  Authorized  bt  CoriTBAcr. 
The  provision  of  the  proposed  decree  aa  to 
the  stipulation  to  be  contained  in  the  lease  re- 
specting the  option  to  purchase  the  land  did  not 
make  a  new  contract  between  the  parties,  as 
the  contract  entered  into  between  them  was  to 
the  same  ^ect,  and  It  waa  not  improper  to  in- 
sert  such  stipulation  In  the  lease. 

Original  prohibition  proceeding  by  the 
State,  on  relation  of  James  E.  Faucett, 
against  Kenneth  Ma(UntiMh,  one  of  tba 
JudgeB  ot  the  Superior  Court  ot  the  State 
of  Washlngtrai  for  King  Oonnty,  and  another. 
Writ  denied. 

Jay  a  Allm,  ot  Seattle,  fbr  relator.  Paul 
B.  Phillips,  of  Seattle,  end  L  B.  Kni<fter^ 
bocter,  of  Aubmn,  for  dotendanta. 

MOUNT,  J.  This  Is  an  application  for  a 
writ  to  iwohiUt  one  (tf  the  judges  of  the 
BuperiOT  court  of  King  county  from  entering 
a  Uecree  proposed  by  ttie  defoidant  In  the 
case  ot  Faucett  t.  Northern  GIi^  Company, 
and  commanding  the  court  to  enter  a  decree 
proiiosed  by  the  plalntift  Uierein.  TbA  fiicta 
are  tolefly  aa  follows: 

The  relator  Instituted  an  action  In  the 
superior  court,  seeking  to  have  a  certain 
ccmtract  declared  null  and  void,  which  con< 
tract  was  entered  into  wlOi  the  Northern 
Clay  Company.  That  company  answer^  the 
complaint,  and  filed  a  cross-complalat,  In 
whldi  it  sought  to  have  the  contract  apeclflc- 
ally  enforced.  When  the  case  was  tried,  the 
lower  court  held  that  the  contract  waa  un- 
certain, and  entered  a  Jud^pnent  fbr  the 
plaintiff  in  that  action.  Upon  appeal,  this 
court  reversed  the  lower  court  and  sent  the 
case  back,  "with  directions  to  the  lower  court 
to  compel  respondent  to  enter  Into  a  lease 
for  a  term  of  two  years  from  and  after  the 


'  8th  day  of  March,  19H,  or  fbr  sudi  longer 
period  as  the  parties  may  mutually  agree 
upon,  and  at  a  rental  to  be  fixed  by  agree- 
ment or  by  a  board  of  arbitrators  as  provid- 
ed la  Uie  contract^  unless,  upon  a  r^iearlng 
ot  the  eaae,  the  court  sustains  the  diarge 
that  tlie  contract  was  InduccSl  by  fraud  and 
is  not  binding  upon  htm  for  that  leascm." 
Fancett  Northern  Clay  Co^  M  Wash.  882, 
146  Pae  667.  Thereafter  the  eaae  waa  re- 
tried, and  resulted  in  a  Judgment  In  the  low- 
er court,  finding  that  the  contract  was  void 
because  ot  fraud.  Thereup<m  an  appeal  was 
prosecuted  trmn  that  jifdgment,  and  this 
court,  after  considering  all  the  evidence  In 
the  case,  found  there  was  not  sufficient  evi- 
dence of  fraud*  and  again  reversed  the  low- 
er court  and  remanded  the  case  with  instruc- 
tions "to  entera  decree  in  accordance  with  our 
former  opinion."  Faucett  v,  N<ntheiD  Clay 
Co.,  93  Wash.  239, 100  Pac.  643. 

[1]  After  the  remittitur  went  down,  the 
respondent  here  presented  to  tbs  court  a 
decree  whldi  the  r^tor  now  seeks  to  prohib- 
it the  court  from  signing.  The  relator  also 
presented  a  decree  which  he  seeks  1^  this 
wilt  to  require  the  court  to  sign.  'When  flie 
case  was  here  npon  the  first  appeal,  we  found 
that  ttie  contract  was  a  valid  contract,  and 
required  the  relator  to  perform  the  terms 
thereof,  unless,  upaa  a  further  bial  of  the 
case,  the  court  sustained  the  charge  that  the 
contract  was  Induced  by  fraud.  A  retrial 
was  had,  and,  upon  appeal  therefinnu,  we 
determined  that  there  was  do  fraud,  and 
directed  the  trial  court  to  oiter  a  Jtidgment 
In  accordance  with  the  tormet  opinion.  It  Is 
plain  that  the  result  of  these  two  decisions 
was  a  direction  to  the  lower  court  to  compel 
specific  p«fonnance  of  the  ccmtract  In  qoee* 
tlon  and  to  require  the  parties  to  enter  into 
a  lease  for  a  term  of  two  years  from  and 
after  the  8th  day  of  Mardi,  1914,  or  fOr  such 
loiqier  period  as  the  parties  may  mutually 
agree  upon,  and  at  a  rental  to  be  fixed  hy 
agreement  or  by  a  board  of  arbitrators  as 
provided  in  the  contract  This  contract  Is 
set  out  upon  the  first  appeal  at  84  Wash.  883, 
146  Pac  868.  The  fifth  paragrai^  of  that 
contract  provides  that  If,  upon  the  8th  day 
of  March,  1914,  Faucett  shall  decline  to  sell 
the  land  to  the  Nortliem  Clay  Onnpany,  thai 
tb%  (day  company  shall  have  the  rlglit  to 
require  a  lease  from  thenceforward  for  sodi 
period  as  the  parties  may  agree  upon,  and, 
if  the  parties  shall  not  be  aUe  to  agree  upon 
the  rental  value,  then  arHtrattna  shall  be 
appointed  to  determine  the  fidr  rental  value, 
of  the  premises.  Paragraph  0  provides  Oat. 
at  the  expiration  of  sucA  second  lease,  the 
Nortiiem  Clay  Gbmpany  shall  have  Oe 
absolute  right  to  purchase  said  pramlses 
upon  terms  to  be  then  agreed  upon  be- 
tween the  parties.  There  is  a  provision 
that,  if  the  parties  to  the  sate  shall  be  un- 
able to  agree  upm  the  value^  then  arbitrators 
shall  be  appolnteU,  who  shall  determine  tbt 
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fair  and  reaaOnaUe  Talue  of  the  land.  Uit- 
less  the  parties  shall  agree  upon  a  longer 
period  of  lease  than  the  two  years  therrfn 
mentioned,  from  March  8,  1914,  It  Is  plain 
that  the  cmly  anbstantlal  relief  the  day 
company  now  has  Is  the  right  to  purchase 
the  laud  from  the  relator  according  to  the 
terms  of  the  contract.  The  decree  which 
the  relator  seeks  to  prohibit  the  lower  court 
from  signing  provides  for  the  preservation 
of  this  right,  and  the  decree  which  the  re- 
lator seeks  denies  this  right  This  right  Is 
no  donbt  a  valuable  and  substantial  right, 
wbl<^  the  Northern  Clay  Company  may  have 
oiforced. 

It  is  argned  by  the  relator  that  the  decree 
proposed  by  the  Nortborn  Clay  Onopany 
provides  A>r  speclfle  performance  of  Qie  con- 
tract sued  on.  It  no  donbt  does  bo,  and  the 
decree  which  this  court.  In  98  Wash.  288,  160 
Pac.  643,  required  to  be  oiter^  was,  In  sub- 
stance, a  decree  of  spectBc  performance  of 
the  contract  between  the  parties. 

The  relator  next  argues  that  tlie  decree 
proposed  by  the  day  company  provldeB  tliat. 
If  the  parties  are  unable  to  agree  as  to  tbe 
terms  of  duration  of  the  aew  lease,  commoic- 
1ns  MarA  8, 1914,  over  and  above  two  years, 
th«  tbe  term  shall  be  deoned  to  have  ran 
for  two  years  from  Harcb  8,  1914,  with 
absolute  right  of  the  day  company,  if  It  shall 
80  elect,  to  purchase  from  the  relator  tbe 
real  estate  dewarlbed,  in  aoccwdanoe  with  tbe 
terms  of  the  contract  forthwith,  the  same  aa 
Uiough  tbe  premises  bad  been  purchased  on 
or  about  March  8, 191&  We  think  It  Is  plain, 
from  the  direction  In  tbe  first  (^nlon,  that 
tbe  <iaj  company  Is  dearly  entitled  to  this 
provision  in  the  decree.  The  decree  proptwed 
by  the  Northern  Clay  Company  provides  that 
the  lease  sball-^ 

"contain  a  stipulation,  among  others,  tiiat  at  the 
expiration  of  said  lease,  or  as  soon  after  the 
expiration  thereof  as  may  be  if  the  period  of  the 
said  lease  shall  thm  have  expired,  tbe  Northern 
Clay  Company,  its  successors  or  assigns,  shall 
have  the  absolute  option  and  right  to  purchase 
said  premises  from  said  James  E.  Faucett,  his 
heirs,  executors,  administrators,  or  assigns,  pro- 
vided that,  if  the  contracting  parties  to  such 
sale  shall  be  unable  to  agree  n^on  the  value  of 
the  same,  then  each  of  said  parties  shall  appoint 
an  arbitrator,  and  the  two  arbitrators  so  ap- 
pointed shall  jointly  select  a  third  arbitrator, 
and  the  three  so  chosen  shall  determine  the 
fair  and  reasonable  value  of  said  land  without 
the  improvements  as  at  the  date  of  expiration 
of  such  lease,  and  Uiat  tbe  cootractinx  parties 
shall  abide  by  their  deduon." 

[2]  Relator  argues  that  this  is  makln;  a 
new  contract  between  the  parties.  The  con- 
tract originally  entered  Into  between  the  par- 
ties to  this  Ut^tlon  Is  clearly  to  the  effect 
of  that  stipulation,  and  It  Is  proper  to  be  In- 
serted In  the  lease.  We  are  of  the  opinion 
that  a  decree  providing  for  this  relief  is  in 
accordance  with  our  direction  upon  the  ap- 
peals hereinabove  referred  to.  After  read- 
ing both  the  decree  proposed  by  the  relator 
and  the  decree  proposed  by  counsel  for  the 


reEQiondent,  we  are  satlsded  that  the  one  pro- 
posed by  the  respondent,  with  the  modifica- 
tions which  the  trial  court  returns  that  he 
will  make.  Is  the  proper  one  to  be  entered, 
because  it  preserves  the  rights  of  all  the 
'parties  as  provfded  for  In  the  original  con- 
tract, and  we  are  of  the  opinion  that  the  de- 
cree which  the  relator  seeks  to  require  the 
court  to  mter  does  not  provide  for  tbe  right 
of  the  respondent  clay  company  to  purchase 
the  land  under  the  terms  of  that  contract. 
We  are  satisfied,  therefore,  that  the  trial 
court  should  not  be  prohibited  frtHn  entering 
the  'decree  whidi  he  proposes  to  enter. 
Tbe  writ  is  therefore  denied. 

TJUAS,  C.  J.,  and  HOLCOMB,  OHAD- 
WICK,  MAIN,  PULLBETON,  MORRIS, 
PARKER,  and  WIGB8TOR,  JJ.,  concur. 


0A8GADB  LtTHBER  ft  SHINOLB  Oa  v. 
WBIOHT  at  aL   (No.  14177.) 

(Supreme  Court  of  Vaahington.  Ju.  12, 1018L) 

1.  Counties  «=»123— Gontmois— LiABpajrr 

ON  CONTRACTOB'S  BOND. 

Under  Bern.  Code  1915,  t  11S9-1,  nrovid- 
iat  that  every  person  fnmlahlng  matenals  to 
any  subcontractor  4o  be  used  In  tbe  construc- 
tion of  any  work  for  any  county  shall  not  less 
than  10  days  after  Hie  first  delivery  of  such 
materials  give  the  contractor  notice  In  vrrlting 
that  such  person  has  commenced  to  deliver  ma- 
terials, and  that  the  contractor  and  his  bond 
will  be  held  for  their  payment,  and  that  no 
suit  or  action  shall  be  maintained  against  the 
contractor  or  his  bond  for  such  materials,  nn- 
less  the  provisions  thereof  have  been  complied 
with,  actual  knowledge  on  the  part  of  ttie  con- 
tractor that  the  materials  vre  b^ng  f  unii^ed 
does  not  take  tbe  place  of  the  written  notice  re- 
quired by  tbe  statute. 

2.  Counties  ®=>123— Contbactb  —  iLuBiun 

ON  CONTBACTOa'S  BONO. 

Though  deliveries  of  ma^als  to  a  subcon- 
tractor were,  mads  almost  dally  for  several 
months,  if  they  were  not  made  under  a  specific 
contract  for  a  fixed  quantity  at  a  given  price, 
but  on  orders  given  from  time  to  time  as  the 
materials  were  needed,  a  written  notice  given 
the  contractor  more  than  10  days  after  deliveries 
were  commenced  was  effective  to  hind  the  con- 
tractor and  his  surety  under  Rem.  Code  191&, 
§  1159—1,  for  all  materials  delivered  subse- 
quent to  the  time  it  was  given. 

8.  Action  €=»50<5)  —  Joinder  of  Causes*  — 
Parties  ano  Intebbsts  Invoi.teD. 
Plaintiff  sold  piling  to  a  contractor  who 
sublet  a  part  of  the  work,  and  the  subcontrac- 
tor received  the  piling  and  used  it  in  the  work 
and  agreed  to  assume  the  contractor's  obliga- 
tion to  plaintiff  and  to  nay  for  the  piling. 
Thereafter  plaintiff  sold  other  materials  to  the 
Bubcon  tractor  for  use  In  the  work,  and  brought 
an  action  for  tbe  piling  sold  the  contractor  and 
tbe  materials  sold  the  subcontractor  against  tbe 
contractor,  the  subcontracts  and  the  contrac- 
tor's surety.  EM,  that  all  three  defendants 
were  liable  on  both  causes  of  action,  and  there 
was  therefore  no  misjoinder  under  Rem.  Code 
1915,  S  296,  providing  that  plaintiff  may  unite 
several  causes  of  action  when  they  all  arise  out 
of  contract  express  or  implied,  but  that  the 
causes  of  action  so  united  must  affect  all  tbe 
partiea  to  tbe  action. 
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4.  APVUL  AMD  Bbbob  ^188(S)  —  BBsnvA- 
.  Txon  or  Qboxtuds  or  Bxnsw— Objbctiokb 

TO  DSCLAHATION. 
That  causes  o(  action  were  not  separately 
stated  cannot  be  arged  for  the  first  time  on  ap- 
peal, as  it  was  an  amendable  defect,  especial- 
It  In  viev  <^  Bam.  Code  1915,  S  1752,  requiring- 
uie  Supreme  Court  to  conaider  as  made  all 
amendments  which  could  have  been  made. 

5.  GouNTiBs  €=»123— Actions  on  Contrac- 
tob'b  Bonds — Evidence. 

In  an  action  against  one  contracting  with 
the  county  for  the  conatmction  of  a  public  work 
and  against  the  sure^  on  hia  bond  for  the 
price  of  materials  fumiBhed  a  subcontractor, 
where  It  appeared  that  there  was  a  small  bal- 
ance dne  for  materials  famished  before  written 
notice  was  given  the  cmitractor,  and  the  proofs 
did  not  make  it  certain  whether  they  were  de- 
livered within  the  10  days  preceding  the  giv- 
Isg  of  tho  notice,  such  item  coald  not  be  recov- 
ered. 

6.  Ap^eai.  and  Bbbob  «=9b1176C1>— BxvnaAi. 
— DiBECTioN  or  Judgment  — •  tbxtiai.  Eb- 

BOBS. 

Where  plaintiff  appealed,  and  there  Is  a  re- 
versal, direction  of  a  judgment  in  his  favor  is 
not  prevented  by  the  fact  that  there  was  a  mis- 
joinder of  causes  under  Rem.  Code  1915,  S 
296,  in  that  two  of  the  defendants  were  not  lia- 
ble for  an  item  of  $3.85,  which  la  disallowed,  as 
defendants  are  not  injured,  and  the  matter  is 
of  trifling  importance. 

Department  1.  Appeal  from  Superior 
Court,  Snohcnnldi  Cotintr;  Guy  C.  Alston, 
Jndge. 

Action  by  the  Cascade  Lumber  ft  Shingle 
Company  against  George  p.  Wright,  the  Na- 
tional Surety  Company,  and  J.  B.  Snyder, 
From  a  judgment  against  Wright  and  the 
Surety  Company  for  an  Insufficient  amount, 
plaintiff  appeals.  Beversed  and  remanded, 
with  Instructions. 

J.  A.  Coleman  and  Jas.  H.  Hogan,  both  of 
Everett,  for  appellant.  Fletcher  &  Evans,  of 
TBcoma,  and  C.  B.  White,  of  Seattle,  for  re- 
vpondents. 

FULLEBTON,  J.  lAla  la  an  action  to  re- 
cover the  value  of  certain  material  sold  by 
the  appellant  In  part  to  the  respond^t 
Wright,  and  In  part  to  the  defendant  Snyder. 
The  case  Is  before  us  upon  the  pleadings, 
findings  of  fact,  conclusions  of  law,  and  the 
judgment  entered  by  the  trial  court;  the 
evidence  not  being  in  the  record.  From  the 
findings  it  appears  that  the  respondent 
Wright  entered  Into  a  contract  with  Sno- 
homish county  for  the  construction  of  a 
drainage  improvement  and  executed  the  stat* 
ntory  bond,  with  the  respondent  National 
Surety  Company  aa  surety,  for  the  protection 
of  materialmen  and  laborers  contributing  to 
the  work.  lAe  further  facta,  Mated  in  the 
language  of  the  flndings,  are  the  following: 

"IV.  That  on  the  16th  day  of  August,  1915, 
said  Geo.  P.  Wright  sublet,  by  written  contract 
approved  by  the  county  commissioners,  a  part 
td  said  work  to  defendant  J.  B.  Snyder,  and 
said  Snyder  entered  upon  the  performance  of 
said  subcontract  That  shortly  prior  to  said 
subletting,  the  plaintilf  agreed  to  sell  and  deliv- 
er, and  defendant  Geoife  P.  Wright  agreed  to 
receive  certain  piling  of  the  value  of  flOS  for 


nse  in  that  part  of  tike  woric  sobaeauently  cov- 
ered by  said  subcontract  That  said  piling  was 
thereafter  delivered  and  was  actually  used  by 
said  Snyder  In  the  performance  of  his  said  sub- 
contract and  became  a  part  of  the  work  pet- 
formed  tliereunder.  Tut  at  tlie  time  said 
Wright  entered  into  said  subcontract  with  said 
Snyder  said  Snyder  agreed  to  assume  said  obli- 
gation from  Wri^bt  to  the  plaintiff  and  to  ac> 
cept  and  use  said  piles  and  pay  therefor. 

^V.  That  the  said  defendant  Snyder  while 
performing  his  said  subamtract  purdiased  at 
the  plaintiff  lumber  for  use  in  the  performance 
of  the  same,  and  the  plaintiff  commenced  to  de- 
liver to  said  Snyder  said  lumber  on  the  80th 
day  of  August,  1915,  and  ahnost  daily  thereaft- 
er continued  to  deliver  the  same  until  the  6di 
day  of  December,  1915.  That  the  fair  and  rea- 
sonable value  of  all  of  the  same  was  and  is  the 
sum  of  1808.16.  That  of  said  deliveries^  there 
was  delivered  between  Aoguat  30,  1916,  and 
prior  to  September  18,  1915,  material  amount- 
ing to  $171.85  in  addition  to  said  piles  amount- 
ing to  fl6S.  That  the  balance  or  said  lumber 
was  delivered  to  said  Snyder  subsequent  to  said 
date.  That  the  plaintiff  carried  all  ot  said  ac- 
count for  lumber  and  piling  as  an  acooont 
against  said  J.  B.  Snyder.  That  thereafter, 
to  wit,  on  October  27,  1915^  said  Snyder  paid 
plaintiff  on  account  of  his  liability  tbe  sum  of 
|168,  without,  however,  designating  how  tbe 
pument  was  to  be  applied,  and  that  tbe  plain- 
tiff upon  receiving  the  same  applied  it  to  the 
first  items  of  lumber  charges. 

"VI.  That  on  the  l8th  day  of  September, 
1915,  tbe  plaintiff  mailed  to  defmdant  George 
P.  Wright,  at  his  proper  post  office  address 
with  postage  prepaid,  a  notice  in  writing  stating 
in  Bobstanee  and  effect  that  it  had  commenced 
to  deUv«>  materials  to  J.  B.  Snyder  for  use  upon 
the  work  provided  for  in  said  contract  and  tub- 
contract,  with  the  name  of  t^e  defendant  J,  B. 
Snyder  aa  tbe  person  who  ordered  and  to 
whom  the  same  was  bdng  farnlshed,  and  that 
said  Geo.  P.  Wright  and  bla  bond  would  be  held 
for  payment  of  tbe  same. 

"Vll.  That  within  SO  days  from  and  after  tbe 
completion  of  said  contract  with  an  acceptance 
of  the  work  therein  described  by  said  coun^ 
commissIonetB,  the  plalutiff  presented  to  and 
filed  with  said  board  of  conirty  commissioners 
a  notice  in  writing,  directed  to  said  counbr,  and 
reciting  that  tbe  plaintiff  has  a  claim  in  the 
sum  of  $806.16  against  the  bond  riven  by  tBe 
defendant  Geo.  P.  Wright,  as  principal,  and  the 
defendant  National  Surety  Company,  as  surety, 
for  materials  furnished  as  aforesaid,  and  that 
the  said  notice  was  signed  by  the  secretary  of 
the  plaintiff,  and  was  presented  and  Sled  as 
aforenaid  on  January  15, 1916. 

"YIII.  That  the  sum  of  $S0  Is  a  reasonable 
sum  to  be  allowed  the  plaintiff  as  attorney's 
fee  in  this  action." 

As  conclusions  of  law  tmm  tbe  foregotqg 
facts  the  a>urt  fotmd  that  tbe  appellant  was 
entitled  to  recover  from  the  re^kondenti 
Wright  and  National  Surety  Conqmny  the 
sum  of  $168  and  Interest,  tbe  value  of  tbe 
piles  famished ;  from  the  defendant  Snyder 
tbe  sum  of  $61006,  with  interest,  tbe  value 
ot  the  lumber  fuuUsbed;  and  from  all  oC 
tbe  defendants  tbe  costs  and  dtsbursonenti 
of  the  action,  budndlng  tbe  attorn^  fee. 
This  appeal  Is  tnaa  tbe  judgment  entwed  In 
accordance  with  tbe  findings  and  ocmduslons, 

[1]  Tbe  appellant  first  oomplalna  that  the 
trial  court  refused  to  permit  It  to  show  tbat 
the  respondent  Wright  had  actual  knowledge 
at  all  times  of  the  fact  that  Itmiber  was  be 
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iDg  foraMied  to  tbe  TCfStottdeAt  Snyder,  wad 
by  him  nsed  In  the  performance  of  the  con- 
tract work.  But,  OS  will  bereftfter  appear, 
the  atatute  requlreB  written  notice  and  the 
rale  Is  milform  that,  where  mch  is  the  re- 
qnlraomt  of  the  statute,  other  forms  of  no- 
tice will  not  avail.  Tbia  avldenee  was  there* 
fore  not  conqietent  to  prove  any  material  la- 
sae  presented  by  the  pleadings. 

The  second  assignment  Is  that  the  court 
erred  In  Its  conclnslons  of  law  and  Judgment, 
In  that  they  do  not  follow  from  the  facts  as 
found.  To  an  understanding  of  this  assign- 
ment a  short  review  of  the  statutes  Is  neces- 
sary. Section  11S9  of  the  Code  (Rem.)  pro* 
Tides  that,  whenever  any  board  acting  for  a 
county  shall  cmtract  with  any  person  to  do 
any  work  for  sndi  countgr,  such  board  duU 
require  the  person  with  whom  the  ocntraet 
Is  made  to  mak^  execute,  and  dcAiT»  to  Bitch 
board  a  good  and  sufficient  bond,  with  two  or 
more  sureties  or  with  a  surety  company  as 
surety,  conditioned  amtnig  other  things  that 
ttie  ccmtractor  shall  faithfully  perform  the 
c<mdItlons  of  the  contract  and  pay  all  mate- 
rlalmen  who  shall  furnish  material  and  sup- 
plies for  carryli^  on  ttie  work,  giving  to 
such  materialm^i  a  right  of  action  upon  the 
beod  for  all  materlal-fnnUstaed  whether  it  be 
furnished  to  the  cuntracfcor  Umselt  or  to  a 
subcontractor.  A  subsequent  section  (1161 
Id.)  provides  for  notice  to  the  board  letting 
the.contract,  and  a  sUll  tartbor  section  (1169 — 
1)  for  a  notice  to  the  contractor  when  the 
materials  Ikave  been  furnished  to  a  snbcon- 
tractor.  The  latter  section,  omitting  provl- 
slona  not  material  here,  reads  as  follows: 

•TBJvery  person  *  *  •  famiahln^  materialB, 

•  •  •  to  be  used  in  the  constmction  •  •  • 
ot  any  work  for  •  •  •  any  county,  •  •  • 
shall,  not  later  than  ten  days  after  the  date  of 
the  first  delivery  of  sucb  materials  •  •  •  to 
any  sabcontractor,  •  •  •  deliver  or  mail  to 
the  contractor  a  notice  in  writing  stating  in  sub- 
stance and  effect  that  sacb  person,  *  *  *  has 
commenced  to  deliver  materials,  •  •  •  for 
nse  thereon,  with  the  name  of  tbe  subcontractor, 

*  *  *  and  that  sndi  ctmtractor  and  bis  bond 
will  be  held  for  the  payment  of  tbe  same,  and 
no  suit  or  action  shall  be  maintained  in  any 
court  against  the  contractor  or  bis  bond  to  re- 
cover for  such  materials,  *  *  *  or  any  oart 
tiiereof,  unless  the  provUons  of  this  act  nave 
been  compiled  with." 

Under  these  statutes,  therefore,  a  material- 
man wbo  furnishes  material  to  a  subcontrac- 
tor to  be  used  in  the  construction  of  an  Im- 
provement of  the  character  therein  Indicated 
has  a  right  of  action  against  the  original  con- 
tractor and  his  bondsmen  for  the  material  so 
furnished,  provided  he  gives  the  notices  as 
therein  required.  From  the  findings  of  fact 
it  is  made  clear  that  the  notice  to  the  county 
board  was  sufficient  to  comply  with  the  terms 
of  tbe  statute,  and  that  tbe  one  to  tbe  con- 
tractor was  sufficient  if  timely  given.  It  was 
the  opinion  of  the  trial  court  that  the  latter 
notice  was  not  ^ven  in  time  to  make  it  effec- 
ttn  for  any  purpose,  and  for  this  reason  it 
did  not  allow  a  recover  against  the  con- 


tractor and  his  bondsman  for  £he  material 
delivered  to  the  subcontractor.  Whether  it 
correctly  so  ruled  or  not  Is  the  question  sub- 
mitted on  this  bran<di  of  the  case. 

[2]  Referrliv  again  to  the  findings  of  tact. 
It  will  be  seen  that  ai^llant  owameneed  to 
furnish  lumber  to  the  subcontractor  on  Au- 
gust 80,  1915,  and  between  that  date  and 
September  18,  1915,  famished  to  him  lumber 
of  the  value  of  $171.86;  that  It  then  served 
upon  the  contractor  the  statutory  notice,  and 
subsequent  to  that  time  and  by  December  6, 
191S,  furnished  to  him  additional  lumber  to 
the  value  of  $636.90.  While  it  is  found  that 
deliveries  were  made  almost  dally  throui^ 
out  tbe  times  named.  It  Is  not  found,  nor  was 
it  alleged  in  tbe  complaint,  that  the  deliveries 
were  made  under  a  q>edfic  contract  for  a 
fixed  quantity  at  a  given  price;  on  the  con- 
trary, tbe  infaencs  from  the  record  is  that 
13ie  deUvwies  were  made  on  orders  from  the 
inuxauser  ^ven  from  time  to  time  as  tbe  lum- 
ber  was  needed  him,  after  the  manner  of 
an  ordinary  running  account 

These  b^ng  the  tacts,  there  would  seem  to 
be  little  reason  for  saying  that  the  notice  was 
not  effoctiTe  to  bind  the  contractor  for  all 
lumber  delivered  subsequent  to  the  time  it 
was  given.  ^Rie  requirement  that  notice  be 
given  can  have  but  one  purpose;  it  is  to  en- 
able the  original  contractor  to  protect  him- 
self against  the  obligatifflis  of  the  subcontrac- 
tor, so  that  be  may  not  be  cwipelled  to  pay 
twice  for  the  same  material.  This  purpose  ts 
as  well  accomplished  for  material  delivered 
subsequent  to  the  notice  by  a  notice  served 
more  than  10  days  after  tbe  commencement 
of  the  delivery  as  It  would  be  by  a  notice 
served  within  the  10  days.  The  statute  is 
remedial  and  should  be  ^ven  a  construction 
that  will  effect  lis  purpose.  It  is  easy  to  see 
that  the  rule  adopted  by  the  trial  court  might 
in  some  instances  deny  to  the  materialman 
the  benefit  of  the  statute.  Let  us  suppose, 
for  example,  that  the  subcontractor  had  paid 
for  all  of  the  material  as  It  was  delivered  up 
to  the  time  of  the  ^vlng  of  the  notice,  and 
then  asked  for  a  credit  delivery.  If  notice 
at  that  time  would  be  too  late,  it  Is  clear 
that  the  materialman  would  have  to  deny  the 
credit,  or  furnish  it  on  the  credit  of  the 
subcontractor  alone.  Again,  let  us  suppose 
that  the  materialman,  after  furnishing  ma- 
terial on  credit  up  to  a  given  amount,  had 
then  refused  further  delivery  and  the  sub- 
contractor bad  procured  the  material  from 
another,  no  one  would  contend  that  that  other 
could  not  bind  Qie  contractor  and  his  bonds- 
man by  giving  the  statutory  notice^  Where- 
in, thai,  is  theire  any  substantial  reason  for 
holding  that  tbe  same  materialman  may  not 
bind  the  contractor  for  subsequent  deliveries 
by  giving  the  notice?  We  can  perceive  of 
none  other  than  a  technical,  narrow  coustruc- 
tlrai  of  the  statute  contrary  to  Its  spirit  and 
purpos& 

The  reqKHidents  dte  the  casee  of  Finlay  r. 
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Tagholm.  62  WoBh.  S41, 113  Paa  1083.  Seattle 
l^umber  Co.  t.  Blchardaoa  ft  Elmer  Co.,  66 
Waah.  671,  120  Pac.  617,  and  Robinson  Mfg. 
Co.  v.  Bradley,  71  Waab.  611,  129  Pac.  382, 
as  supporting  tbe  conclusion  of  the  trial 
court  But  these  cases  are  not  In  point. 
They  were  decided  under  a  statute  requir- 
ing the  materialman,  who  desired  to  bind  the 
owner  of  property  for  the  material  delivered, 
to  deliver  or  mall  to  the  owner  of  the  prop- 
erty a  duplicate  statement  of  the  materials 
delivered  at  tbe  time  of  the  delivery.  It  was 
held  that  the  failure  to  furnish  tbe  statement 
exonerated  tlie  owner  from  liability.  We 
have  no  doubt  that  these  cases  were  rightly 
decided;  but  we  cannot  think  they  Iiave  any 
application  to  tlie  guestlon  presented  here. 

The  question  ia  one  of  first  imp^resslon  In 
this  court,  but  we  are  not  without  authority 
from  other  jurisdictions.  In  Quaack  v. 
S<Amld,  131  Ind.  183,  30  N.  E.  614.  the  ma- 
terialman had  a  contract  with  a  contractor 
of  a  church  building  to  furnish  him  with  cer- 
tain brick.  AHer  delivering  a  iwrt  of  tbe 
brick,  he  served  notice  on  the  owner  that  he 
was  furnishing  the  material  for  the  ctm  trac- 
tor. Tbi&  statute  provided  that  peraons  tar- 
nishing material  to  a  contractor  must,  to 
aequlre  a  lien  on  the  structure  for  which  the 
materials  were  furnished,  "at  or  before  the 
time  he  fuiolsbes  the  material,  •  *  * 
notify  the  owner  or  his  agent  that  he  Is  fur- 
nishing the  materials  ♦  •  •  for  the  con- 
tractor." Afterwards  he  perfected  his  lien 
and  sought  to  enforce  it  against  the  church 
property.  It  was  held  that  tbe  lien  would  be 
enforced  for  the  brick  delivered  subsequent 
to  the  notice.  To  tbe  same  effect  Is  Hubbard 
T.  Moore,  152  Ind.  178.  81  N.  B.  634.  There 
Is  perhaps  a  conflict  of  authority  on  Oie  ques- 
Otm,  but  tor  the  reasons  stated  we  prefw 
tbB  role  of  the  Indiana  cases. 

[t,  4]  TbB  respondents  aivue  that  the  judg^ 
meat  must  be  aflSrmed,  ind^tendently  of  the 
QuesUon  whether  a  recovery  can  be  had 
against  the  contractor  and  bis  bondsman  fw 
the  material  delivered  subsequent  to  the  giv- 
ing of  the  notice.  The  record  discloses  that 
the  respondents  demurred  to  tbe  cwnplaint 
on  the  gronnd  that  two  or  more  causes  of  ac- 
tum bad  been  Imiwoperly  united.  TbSa  de- 
murrer the  trial  court  overruled.  Where- 
upon the  reqxmdents  answered,  and  the 
court  proceeded  to  a  trial  upon  the  merits. 
The  respcmdents  now  urge  that  "the  Judg- 
ment was  right  for  tbe  reason  that  tbe  plain- 
tiff under  tbe  state  of  tbe  pleadings  could 
only  recover  uixm  <me  cause  of  action,"  and. 
that  tbe  plaintiff  has  bad  sudi  a  recovery. 
But  without  following  the  argument  by 
which  this  result  Is  sought  to  be  sustained, 
we  cannot  concur  In  the  premise  upon  which 
it  is  founded.  In  our  opinion  the  causes  of 
action  were  not  improperly  united.  The  re- 
spondent Wright  Is  liable  upon  the  cause  of 
action  for  the  sale  of  the  piles  because  they 


were  ordered  by  and  not  paid  for  him  or 
by  any  one;  and  he  is  liable  upon  the  cause 
of  action  for  the  material  delivered  to  the 
defendant  Snyder  because  of  the  statute  and 
the  notices  given  pursuant  to  the  statute. 
The  respondent  Snyder  Is  liable  up<m  the 
cause  of  action  for  the  piles  because  he  as- 
sumed the  obligation,  and  is  liable  for  the 
material  furnished  bim  because  he  ordered  it 
and  assumed  and  agreed  to  pay  for  It  The 
bondsman  is  liable  because  by  the  terms  of 
Its  bond  It  agreed  to  answer  for  the  miscar- 
riage of  Wright  The  causes  of  action  that 
arose  out  of  contracts  express  or  implied, 
and  ran  against  all  of  tbe  defendants  named 
In  the  complaint  Under  the  statute  (Rem. 
Code,  fi  296)  they  were  properly  united  In  one 
complaint  The  causes  of  action,  however, 
were  not  s^arately  stated,  and  possibly  the 
complaint  was  subject  to  objection  on  this 
ground,  but  no  su<^  objection  was  made  in 
the  court  below,  and  being  an  amendable  de- 
fect cannot  be  urged  for  the  first  time  in 
tills  court,  especially  in  view  of  tbe  statute 
which  requires  this  court  to  consider  all 
amendments  which  could  have  been  made  as 
made.  Rm.  Code,  {  VJSZ. 

[B]  From  the  findings  it  will  be  observed 
that  the  payment  made  by  Snyder  to  tbe  ap- 
pellant feU  short  by  ^.85  of  satisfying  the 
account  for  material  sold  and  delivered  by 
the  appellant  to  Snyder  prior  to  the  time 
notice  of  delivery  was  served  upon  the  appel- 
lant Wright  It  will  be  noticed  also  that 
while  the  court  found  tliat  deliveries  of  ma- 
terials were  made  almost  daily,  there  Is  no 
specific  finding  as  to  the  quantity  or  value  of 
the.  materials  delivered  within  the  10  days 
next  preceding  tbe  service  of  tbe  notice  on 
Wright  It  can  be  qaestltHied,  therefore^ 
whether  this  item  tells  trllbln  the  notice; 
and  since  the  respondents  are  holden  on  the 
second  part  of  the  account  because  of  the 
notice,  they  should  not  be  luld  for  this  bal- 
ance for  want  of  certainty  in  tbe  proofs. 
Tbe  Judgment  entered  must  for  this  reason 
be  recast,  and  a  Judgment  entered  against 
all  of  tbe  def^dants  for  the  value  of  tbe 
piles  delivered  to  Wright,  and  fOr  the  value 
of  the  materials  ddlvered  to  Snyder  subss- 
quent  to  the  service  <tf  the  notice. 

[•]  If  it  be  objected  that  this  conclusion 
shows  that  the  causes  of  action  do  not  affect 
all  the  parties  to  tbe  action,  and  la  a  mis- 
Joinder  under  section  296  of  the  Code^  tbe 
answer  Is  that  the  respondoits  are  in  no 
manner  Injured  by  it,  and  that  the  matter  is 
of  such  trifling  Import  as  not  to  Justify  tbe 
burden  and  expense  of  further  IlUgaticoL 
"De  minimus  non  curat  lex." 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  Judg- 
ment In  accordance  with  this  opinion. 

ELl/IS,  C.  J.,  and  WEBSTER,  MAIN,  and 
PARKER,  JJ^  concur. 
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(No.  14287.) 
(Supreme  Coart  of  Washington.   Jan.  7, 1918.) 
BSTOPPKL  ^»72  —  VXNDOB  ARD  PCBOHASEft 

«S9239(»)— Mistake— Bona  Fidx  Pubgbas- 

SB— EQUITABLB  GffrOFPSL. 

Where  the  vendor  hj  failure  to  refer  to  hia 
books  by  miatake  acknowledged  in  the  con- 
tract of  sale  the  payment  of  $750  earnest  mon- 
ey, reformation  will  not  be  granted  as  against 
vendee's  assignees  vlio  knew  nothing  of  the 
mistake  and  have  occupied  the  premises  for 
several  years,  paying  taxes,  making  valuable 
improvements,  and  making  payments  under  the 
contract;  the  rule  being  that  where  <me  of  two 
innocent  parties  must  suffer,  the  one  whose  act 
or  neglect  la  responsible  should  bear  the  bur- 
den. 

Department  1.  Ai^peal  from  Superior 
Coart,  KlD£  County;  J.  T.  Bonald,  Jndge. 

Action  by  Wade  Morris  and  wife  against 
the  Hillman  Inregtment  Company.  Decree 
for  plaintiffs,  and  defendant  appeals.  Af- 
flnned. 

Gay  A  Griffin,  of  Seattle,  for  appellant 
Turner  &  Hartge,  of  Seattle,  for  respondents. 

WEBSl^,  J.  On  May  6,  1012,  tbe  ap- 
pellant entered  Into  a  contract  In  writing 
with  J.  D.  Hclntyre,  by  which  It  agreed  to 
convey  to  Mclntrre  or  his  assigns  certain 
real  property  situate  In  appellant's  Padflc 
City  addition  to  Seattle,  Wash.  The  con- 
tract which  was  executed  In  duplicate  re- 
cited a  purchase  price  of  $1,4S5.8S,  and  ac- 
knowledged the  sum  of  $750  as  earnest  money 
'paid  thereon.  Provision  was  farther  made 
for  monthly  payments  In  the  sum  of  $15,  with 
interest  in  accordance  vrlth  the  terma  and 
conditions  of  the  contract,  which  contained 
the  usual  forfeiture  clauses  In  the  event  of 
default  by  the  purchaser;  conditioned  also 
that  the  contract  was  not  transferable  except 
with  the  written  consent  of  the  vendor.  A 
strict  compliance  with  the  terms  of  the  con- 
tract with  reference  to  the  time  and  manner 
of  making  the  monthly  payments,  as  well  as 
the  assignment  of  the  interest  of  the  vendee 
thereunder,  was  waived  by  the  subsequent 
conduct  of  the  vendor.  Each  party  was  pro- 
vided with  a  copy  of  the  contract  The  ap- 
pellant retained  Its  copy  either  In  its  posses- 
sion or  under  Its  control  until  the  trial  of  the 
cause  in  the  lower  court. 

On  May  7,  1912,  without  the  written  con- 
sent of  the  vendor,  J.  D.  Mclntyre  assigned, 
by  an  indorsement  In  writing  on  his  copy  of 
the  contrart.  his  Interest  therein  to  respond- 
ent Wade  Morris,  which  copyy)f  the  contract, 
with  the  assignment  thereon,  was  Sled  for 
record  on  June  3,  1912.  The  transaction 
wheret^y  Mclntyre  transferred  his  interest  In 
the  property  to  respondent  Wade  Morris  was 
had  between  Mclntyre  and  E.  I.  Root,  who  is 
the  tether  of  respondent  Mabel  I.  Morris, 
wife  of  the  assignee  of  said  contract;  Mc- 
lntyre being  Indebted  to  Boot  in  a  consider- 


able sum,  transferring  his  Interest  In  the  oaa- 
tract  to  Morris  at  the  request  of  Boot,  vbOi 
as  a  contdderatlou  therefor,  released  bis  claim 
against  Mclntyre  to  the  amount  of  Mcln- 
tyre's  equity  in  the  property.  About  this 
time  Boot  wrote  respondents  who  resided  in 
Kansas  that  be  had  a  place  for  them  upon 
which  there  was  a  small  balance  due,  and 
that  if  they  would  move  to  Washington  he 
would  give  them  bis  Interest  In  the  property. 
In  response  to  the  invitation  the  respondents 
moved  upon  tbe  premises  described  In  tbe 
contract  on  March  21, 1918,  where  they  have 
since  lived.  Improving  and  occupying  the 
place  as  their  home. 

Early  in  the  summer  of  1913  respondents 
received  and  examined  the  copy  of  the  con- 
tract which  had  theretofore  been  filed  for 
record,  with  the  assignment  thereon  from  Mc- 
lntyre to  Wade  Morris.  Belying  upon  the 
terms  of  the  contract  which  showed  on  its 
face  the  payment  of  $750  of  the  purchase 
price  of  $1,436.88  for  the  land,  they  perform- 
ed labor  and  placed  valuable  Improvements 
thereon  In  excess  of  the  sum  of  $400.  In  ad- 
dition thereto,  respondents  paid  on  the  con- 
tract to  appellant  in  principal  and  interest 
the  sum  of  $112,  and  taxes  fn  the  further  sum 
of  $102.10;  while  Mclntyre  seems  to  have 
made  one  monthly  payment  of  $15  ,soon  after 
tiifi  contract  was  executed. 
,  Having  tendered  to  appellant  aU  sums  due 
In  accordance  with  the  terms  of  the  contract, 
which  tender  was  refused  by  appellant,  the 
re^ondents  paid  the  amount  of  the  tender  In- 
to the  registry  of  the  court  and  brought  this 
acUcm  on  October  3, 1916.  for  specific  perform' 
ance.  The  appellant  answered,  controvert- 
ing tbe  amount  which  the  plaintiffs  chimed 
due  on  die  contract,  and  alleging  afflnnatlve- 
ly  that  at  the  time  of  entering  Into  the  agree- 
ment, by  the  mutual  mistake  of  Mclntyre  and 
the  defendant,  it  was  stated  in  the  contract 
that  $760  bad  been  paid  upon  the  purchase 
price  of  the  property  described  therein,  al- 
though as  a  fact  no  money  had  been  paid  on 
the  purchase  price  of  $1,435.88;  and,  further, 
that  the  Mclntyres  and  the  plaintlfls  were  In 
default  in  the  payments  required  by  the  con- 
tract A  reformation  of  the  instrument  and 
a  forfeiture  thereunder  was  prayed  for.  The 
reply  raised  the  Issues  of  laches  and  equita- 
ble estoppel.  Upon  these  issues  the  cause 
was  tried  and  a  decree  rendered  in  favor  of 
plaintiffs  adjudging  speciflc  performance  ot 
the  contract  and  directing  a  conveyance  ot 
the  premises  to  the  plaintiffs.  The  defendant 
has  appealed.  There  were  no  findings  made 
by  the  trial  court,  but  these  facts,  In  addition 
to  those  hereinbefore  stated,  are  supported 
by  a  preponderance  of  the  evidence. 

The  contract  upon  whl<^  this  action  la 
based  was  made  in  lien  <a  a  former  one  be- 
tween  appellant  and  one  Pearson  tat  tbe 
same  premise^  whose  rights  thereunder  bad 
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been  anigned  to  McJntyre.  The  purchase 
price  of  ¥1,436.88  named  In  the  new  contract 
represented  the  balance  dne  after  deducting 
from  the  selling  price  stated  in  the  old  con- 
tract all  payments  made  thereon  by  Pearson, 
aggr^tlng  the  sum  of  $760.  In  drawing  the 
new  contract,  the  manager  of  appellant  who 
executed  the  Instrument  In  Its  behalf  by  mis- 
take inserted  therein  a  credit  payment  of 
$700  on  the  purchase  price  of  so 
that  the  contract  on  Its  face  showed  a  bal- 
ance of  lesOLSS,  wfam  It  should  have  shown 
a  balance  of  $M8S.88;  however.  botH  copies 
of  the  contract  were  alike  In  this  respect 
The  appellant  maintained  in  Its  ofllce  a  sales 
ledger,  wherein  was  kept  a  separate  account 
showing  the  selling  price  of  the  prqperty  and 
all  payments  nude  th^eon  by  Pearson,  as 
well  as  those  made  on  the  new  contract  to 
Uclntyre.  A  comparison  of  Its  copy  of  the 
contract  with  the  ledger  account  would  have 
revealed  the  mistake. 

It  Is  urged  by  appellant  that  Root  knew  the 
true  amount  due  on  the  Pearson  contract,  and 
that  the  $750  payment  adtnowledged  by  the 
Mctntyre  contract  had  never  been  made,  but 
the  record  does  not  support  this  contention; 
on  the  contrary,  it  fairly  shows  that  his  re- 
lations with  the  transaction  between  the  ap- 
pellant and  Mclntyre  were  not  mcb  as  to  ad- 
vise him  of  the  statns  of  the  accounts  be- 
tween them,  and  that  In  conunnnlcatlng  to 
respondents  the  aniount  of  the  purchase  price 
he  relied  upon  the  written  contract  in  good 
faith  and  without  any  knowledge  of  the  mis- 
take whidi  had  been  made  by  the  appellant. 
After  respondents  moved  upon  the  premises 
and  received  from  Mr.  Boot  the  copy  of  the 
contract,  relying  np<m  the  amount  dne  on  the 
purchase  price  as  shown  by  the  contract,  Qiey 
made  Improvements  to  the  house,  rebuilt  the 
fences,  set  out  an  orcihard  of  100  trees,  and 
otherwise  expended  In  labor  and  materials 
thereon  the  undisputed  sum  of  $420^;  also 
paying  on  the  contract  the  additional  sum  of 
flt2,  and  In  taxes  the  further  amount  of 
$102.10.  This  th^  would  not  have  done  if 
they  had  been  aware  of  the  mistake  in  the 
contract,  or  bad  known  that  the  J750  pay- 
ment on  the  purchase  price  therein  stated 
had  Id  fact  not  been  made. 

On  January  27,  1914,  respondent  Mabel  I. 
Morris  called  at  the  office  of  appellant  and 
paid  to  Its  manager  Mr.  E.  S.  Bateman  the 
sum  of  (10,  which  was  credited  upon  respond- 
ents' copy  of  the  contract  by  appellant. 
Other  payments  were  thereafter  made  by  re- 
spondents to  appellant  which  were  received 
and  retained  by  it  with  full  knowledge  that 
respondents  were  In  possession  of  the  prem- 
ises, cultivating  and  improving  the  same  as 
the  assignee  of  the  Mclntyre  contract.  Early 
in  the  fall  of  1914  respondent  Wade  Morris 
called  at  appellant's  office  to  Inquire  about 
the  status  of  the  account  When  he  was  In- 
formed by  fl^pellant^s  bookte^per  of  the  bal- 


ance of  the  account  as  shown  by  the  sales 
ledger,  which  did  not  show  the  $760  payment 
at  the  time  the  contract  was  made,  Morris 
stated  to  the  bookkeeper  that  he  had  a  con- 
tract that  was  Issued  to  Mclntyre  and  as- 
signed to  him  which  on  its  face  showed  a 
payment  of  $750  earnest  money,  whereupon 
he  was  advised  by  the  bookkeeper  to  bring 
the  contract  In  some  time  and  let  him  see  It 
This  Morris  did  In  August,  1916,  after  hav- 
ing received  a  letter  from  appellant,  stating 
the  balance  due  on  the  contract  was  in  the 
principal  sum  of  $1,383.88,  and  Interest  In  the 
additional  sum  of  $290.12.  UpcHi  the  exhibi- 
tion of  his  contract  to  the  bookkeeper  at  this 
time,  a  credit  of  $750  was  entered  by  appel- 
lant on  its  le^er  account  as  of  the  date  of 
the  contract.  The  original  ledger  sheet, 
which  is  before  us  as  an  exhibit  in  the  case, 
shows  this  credit  payment  as  "earnest  mon- 
ey." Appellant's  manager,  subsequent  to  the 
making  of  the  entry  by  the  bookkeeper,  in- 
serted in  red  ink  the  word  "error.-  Bfls- 
cellaneouB  memoranda  pertaining  to  this  ledg- 
er account  wlildk  was  opoied  In  the  name 
of  J.  D.  Mclntyre,  shows  clearly  a  knowledge 
on  appellant^s  put  dnrinc  the  years  1914, 
1915,  and  1916,  of  Oie  possession  of  these 
premises  by  respondents  under  tb»  Mclntyre 
agreement  Among  them  are: 

"Mclntyre  trans  to  Morris  (recorded).  lAnu 
on  the  place  with  his  wife." 

"1/12/16  Mrs.  Wade  Morris  writes  wiD  pay- 
ment this  month  J.  W.  F." 

"1/10/14  will  pay  soon." 

Appellant's  printed  notice,  signed  In  Iti 
behalf  by  Mr.  Bateman,  its  manager,  which 
Is  also  before  us  as  an  exhibit  In  the  case, 
bears  date  Aognst  18,  1914,  and  Is  styled: 
"Notice  of  Forfeitare,  It  Payment  Is  Not 
Mftd&"  The  notice  Is  addroBsed  to  "J.  D. 
Mclntyre  or  Morris  and  Jane  Doe  Mclntyre, 
Jane  Doe  Morrla"  Dnrine  the  tfcamlnatloD 
of  Mr.  Bateman  the  record  shows  the  fol- 
lowing: 

"The  Oonrt:  When  Mrs.  Morris  came  to  yon 
^rly  in  1916  and  asked  yon  for  an  extension 
of  the  time  you  did  not  at  tliat  time  refuse  to 
recognize  her  rights,  but  you  did  agree  to  grant 
an  extension  of  time,  and  still,  after  consenting, 
I  Qnderatand  tbey  didn't  pay  anything,  is  that 
correct? 

"A.  Yea,  in  a  way;  it  is  like  this,  we  never 
make  promises  that  we  will  carry  them  any 
definite  length  of  time,  but  we  make  promises 
that  we  will  not  take  immediate  action. 

"The  Conrt:  You  made  a  promise  that  yoa 
would  not  take  Immediate  action,  but  didnt 
notify  her  yon  would  not  recognise  her. 

This  conversation  was  at  least  a  year  and 
a  half  after  Wade  Morris  had  called  the  at- 
tention of  appellant  to  the  fact  that  the  con- 
tract which  bad  been  assigned  to  him  by 
Mclntyre  showed  on  Its  face  the  credit  of 
the  $750  payment  as  earnest  money,  and  sev- 
eral months  before  appellant  mailed  Morris 
the  statement  of  the  account  as  shown  by 
the  ledger  sheet  which  resulted  in  Morris* 
visit  to  appellant  with  bis  eojff  oi  the  ow- 
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tract  whai  the  ledger  credit  wu  entered 
as  before  stated.  Dnrlng  all  tbls  time  a 
(Munparlson  by  appellant  of  Us  copy  of  the 
contract  with  the  ledger  account  would"  have 
vOTlfled  the  Btat«nent  of  Horrla.  and  result- 
ed no  doubt  In  the  discovery  of  the  mistake 
b>y  appellant— a  circumstance  to  which  It 
seems  the  appellant  ottadied  little  impor- 
tance until  the  tender  was  made  by  respond- 
ents, preliminary  to  the  commencement  of 
the  action  for  E^peclfle  perfcmnance  In  ac- 
cordance with  the  terms  of  the  contract 

The  qnestloo  presented  Is  whether  upon 
the  foregoing  facts  the  appellant  is  entitled 
to  a  refwmatlon  of  the  contract  Its  right 
to  a  foifeltnre  as  agaliut  respondoihi  rests 
In  a  reformation  of  the  Instrument,  there 
being  do  contentkn  that  the  tender  watf  not 
saffldent  to  satisfy  the  torms  of  the  wiltten 
agreraient  The  eanltable  Temedy  of  reform- 
ing written  Instruments,  where  by  mutual 
mistake  the  wriUng  does  not  express  the 
true  agreement  of  the  parties,  has  been  fre- 
quently sustained  by  the  decisions  of  this 
court  The  principle  Is  no  longer  question- 
ed ;  the  Inquiry  is:  Do  the  equities  of  the 
given  case  require  Its  apiAieatlonT 

In  Dennis  t.  NorOiem  Fadflc  By.  Co.,  20 
Wash.  820,  S6  Ptc.  210,  we  held  that  where 
a  contract  for  the  sale  of  land  ^orlded  for 
the  resemtlon  by  the  grantor  at  a  right  of 
way,  but  thnni^  a  "V""^  In  the  deed  made 
in  pursuance  of  the  contract  the  land  was 
oonreyed  free  of  tha  reserratlMi,  the  deed 
should  be  corrected  in  a  court  of  equity  on 
the  ground  of  mutual  mistake.  The  prin- 
ciple was  there  Invoked  agahut  a  par<diaser 
ftom  tiie  TOidee^  who  had  knowledge  of  the 
mistake  In  the  deed  and  of  the  possession  of 
the  right  of  way  by  the  railway  company  at 
whose  instance  the  deed  was  reformed. 

Ill  Boeenbaum  v.  Eivans,  63  Wash.  506, 
llff  Fac.  1064,  we  h^  that  where  the  scrive- 
ner in  preparing  the  Instrument  by  mistake 
entered  a  wrong  description  of  the  property, 
the  deed  cOkould  be  reformed  to  Indlude  the 
property  which  the  parties  intended  it  should 
convey.  In  the  course  of  the  iqklnlon  it  was 
said: 

"It  is  urged  that,  in  the  abseQce  of  fraud, 
one  who  signs  a  written  Instrument,  without 
reading  it  or  acgoaintins  himself  with  its  con- 
tents, 18  estopped  by  his  own  negligence  from 
maintaining  a  suit  for  its  reformation.  The 
respondents  both  testiiSed  that  they  did  not  read 
the  deed  before  signing.  We  do  not  think  the 
authorities  dted  Kr  appellants  to  sustain  this 
contentkm  are  vpllcable  to  the  facts  b^ore  us. 
Th«7,  no  doobt,  announce  the  correct  rule  as 
applied  to  certain  kinds  of  contracts.  We  can- 
not think  that  the  mere  failure  of  either  party 
to  a  deed  to  reed  it  operates  as  a  bar  to  an 
action  for  its  reformation,  based  upon  error  in 
tbe  description.  Mistakes  in  the  description  of 
real  property,  where  it  is  described  by  govern- 
meut  subdivisions,  are  easily  made.  The  re* 
spondents  in  good  faith  believed  ttat  they  fur- 
nished the  scrivener  with  the  correct  descrip- 
tion, and  relied  upon  him  to  write  It  in  tbe  deed. 
Tbt  rule  contended  for  would  be  harsh  and  in- 
equitable if  applied  here.  The  rules  Koveraing 
cases  of  equitable  cognisance  must  be  applied 


with  more  or  less  flexiblUty  as  thb  equities 

the  particular  case  warrant." 

In  Young  v.  Jones,  72  Wash.  277,  180  Pac. 
00,  we  held  that  where  the  evidence  was 
clear  and  convincing,  equity  would  reform  a 
deed  to  show  the  intention  of  the  parties; 
where  the  instrument,  by  mutual  mistake, 
provided  that  the  first  party  instead  of  the 
second  party  should  assume  the  payment  at 
a  mortgage  on  the  premises  conveyed.  In 
the  opinion  of  the  court  it  was  said: 

"In  such  a  ease  a  conrt  of  equity  wlD,  m  the 
aibtefipe  of  ooviKteroaiUag  equtttety  greut  a 
reformation.  •  •  «  The  doctrine  of  laches 
as  a  defense  is  grounded  on  tbe  principle  of 
equitable  eBtoppaf,  which  will  not  permit  the 
late  assertion  of  a  right  «>here  other  pertont  &y 
reaton  of  the  Selay  -will  be  injured  by  its  as- 
sertion. The  case  before  us  presents  no  such 
aspect  No  right  of  a  third  party  is  involved. 
Tbe  respondents  Lofgren  had  notice  of  the 
appellants'  claim  almost  as  soon  as  the  mistake 
was  discovered.  There  is  no  evidence  that  the 
respondents  or  any  one  else  will  be  placed  In 
any  worse  position  by  a  reformation  because  of 
the  delay.  No  adverse  equities  have  arisen  in 
the  interim.  fDie  fact  of  ap)>ellant8'  claim 
was  at  all  times  ki\own  to  those  claiming  ad- 
versely. There  was  no  evidence  of  fraud,  de- 
ceit, or  bad  faith  on  tbe  aM>ellant8*  part  In 
such  a  case,  mere  delay,  short  of  the  period 
fixed  by  the  statute  <^  limitations,  will  not  bar 
tbe  acdon.  Tbe  question  Is  dependent  upon  the 
Inherent  equities  of  the  particular  case." 
(Italics  are  ours.) 

And  in  Carlson  v.  Druse,  70  Wash.  S42, 
140  Pac.  570,  a  deed,  which  by  a  mutual 
mistake  of  the  parties  failed  to  convey  the 
premises  intended,  was  reformed  to  conform 
to  their  previous  agreement  It  was  there 
said: 

"It  is  argued  that  the  delay  in  the  commence- 
ment of  tbls  action— about  two  year>»«boold 
bar  a  recovery,  or  at  least  should  create  an 
inference  against  the  respondent's  version  of 
the  transaction.  The  respondent  testified  that 
he  told  the  appellant  hi  July,  1010.  that  the 
description  in  the  deed  was  not  correct;  that 
It  did  not  give  him  as  much  land  as  he  was  en- 
titled to  have.  The  delay  has  not  resulted  to 
the  pr^adice  of  the  appellants.  They  have  had 
the  possession  and  proceeds  of  the  land  since 
they  reset  the  stake,  ^e  tract  was  planted  to 
bearing  Trait  trees  at  the  time  of  the  purohase. 
There  being  no  intervening  rights,  the  delay  is 
not  materiiu," 

In  all  of  these  cases,  except  the  Dennis 
Case,  the  reformation  was  had  against  the 
other  party  to  the  instrument,  which  by  mu- 
tual mistake  failed  to  express  the  true  agree- 
ment of  the  parties ;  while  In  the  Dennis  Case 
the  court  found  that  the  purchaser  of  the 
grantee  had  notice  and  knowledge  of  tbe  mis- 
take in  the  deed  to  his  grantor,  as  well  as 
of  the  possession  of  the  right  of  way  tqr  tlie 
former  grantor  who  sought  the  reformation. 
In  all  of  them  except  the  Young  Case  the 
mutual  mistake  was  in  the  descripdrai  of  the 
pronises — either  too  little  or  too  much  hav- 
ing been  conveyed  by  the  terms  of  the  in* 
strument ;  while  In  tbe  Young  Case,  the  deed 
named  the  wrong  party  who  was  to  assume 
the  mortgage  on  tne  of  the  tracts  of  land  ex- 
changed by  the  parties.  I^ie  principle  ap- 
plied In  those  cases  la  fully  recognised  as 
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being  gnpported  fay  the  weight  of  modern  au- 
thority ;  but  the  very  reasons  given  for  the 
enforcaneht  of  the  rule  precludes  Its  pres- 
ent application.  As  was  said  by  Judge  Ellis 
In  Toung  v.  Jones,  supra,  "The  question  is 
d^ndent  apon  the  Inherent  equities  of  the 
particular  case."  Here  the  facts  and  dr- 
tfumstances  surrounding  the  transaction — the 
Bubsequ^t  conduct  and  relationship  of  the 
parties  with  reference  to  the  subject-matter 
from  which  the  relief  la  soi^ht— as  welt  as 
the  manifest  hardships  that  would  follow  the 
application  of  the  principle  all  prevent,  rath- 
er than  require.  Invoking  the  doctrine  in  ap- 
pellant's behalf.  In  fact  the  equities  of  the 
case  are  with  respondents,  the  Inequities 
with  appellant. 

The  respondents  were  la  no  wise  connected 
with  the  original  transaction,  neither  had 
they  any  knowledge  or  means  of  obtaining 
any  knowledge  of  the  mistake  which  had  been 
made  by  the  appellant.  It  was  its  mistake — 
the  result  of  Its  own  carelessness  and  Inex- 
cusable neglect ;  a  mistake  which  bore  no  ele- 
ment of  mutuality  between  appellant  and 
respcmdents.  Mclntyre's  interest  in  the  prem- 
ises was  acquired  by  virtue  of  a  trade  of 
other  properties  with  Pearson,  and  it  was 
the  appellant  who  prepared  and  executed  the 
new  contract  to  Mclntyre  In  lieu  of  a  trans- 
fer of  the  old  cwtract  from  Pearson.  Appel- 
lant's ledger  showed  the  status  of  the  Pear- 
son  account,  and  the  only  mistake  made  In 
the  new  contract  was  in  the  balance  due  on 
the  purchase  price,  which  was  calculated  and 
placed  in  the  instrument  by  the  appellant 
Moreover,  after  the  respondents  were  inform- 
ed of  the  contract  which  had  been  assigned  to 
them,  and  of  approximately  the  amount  they 
would  liave  to  pay  to  acquire  the  premises, 
they  left  their  home  in  Kansas  and  moved 
upon  the  land  described  in  the  contract  which 
they  Improved  and  developed,  relying  upon 
the  terms  of  the  contract  regordii^  Oie  bal- 
ance due  on  the  purchase  price;  Wltti  foU 
knowledge  of  respondents'  possession -and  re- 
liance upon  the  contract,  the  aiq>ellant  made 
no  effort  to  dlBcover  or  rectify  the  mistake 
which  it  had  made,  bat  eontlnaed  to  accept 
and  receive  payments  from  the  respondents 
which  It  Indorsed  upon  the  contract  exhibit- 
ed by  respondents ;  nor  did  It  seek  a  nComia- 
tlon  of  the  instrument  until  more  than  two 
years  after  re8p<Hidait  bad  called  Its  atten- 
tlf»i  to  the  varience  between  bis  crattraet  and 
tbe  ledger  accoont  of  the  amnellant  In  fact 
the  reformattwi  was  never  aoaght  imttl  after 
tender  made  and  suit  begun  by  respond- 
ents for  spedflo  performance  of  the  written 
agreement.  This  notwithstanding  the  self- 
evident  fact  that  the  appellant,  by  exercising 
tlie  degree  of  care  and  dlllg«ice  which  the 
ordinary  individual  exercises  in  matters  of 
like  importance,  would  have  discovered  and 
appreciated  the  mistake  of  which  It  now  com- 
plains, long  prior  to  the  time  when  the  sta- 
tus of  the  account  was  called  to  its  attention 


by  the  respondents.  The  reformation  of  this 
contract  to  meet  the  Intention  of  the  appel- 
lant would  work  a  hardship  upon  the  re- 
spond^ts.  It  would  In  fact  Inflict  an  injury 
upon  Innocent  parties  as  the  result  of  an  act 
of  which  they  had  no  knowledge  and  for 
which  they  were  in  no  wise  responsible,  and 
this  at  the  instance  of  one  who  would  thus 
lately  inv(^e  equity  as  a  relief  from  Its  own 
careless  and  negligent  act  Our  views  In 
this  respect  find  support  in  the  following  au- 
thorities: Brown  v.  Baruch.  24  Wash.  572, 
64  Pac.  789;  Carruthers  v.  Whitney,  S6  Wash. 
327,  106  Pac.  831,  134  /^m.  St.  Rep.  1114; 
Windsor  v.  Sarsfleld,  66  Wash.  576,  119  Pac. 
1112 ;  Howe  v.  James,  71  Wash.  267, 128  Pac 
539;  Maxwell  v.  Dlmond,  83  Wash.  30,  145 
Pac. '  77 ;  Crodle  v.  Dodge,  168  Pac.  986; 
Grymes  v.  Sanders,  93  U.  S.  65-63,  23  I*  Ed. 
798;  Galley  v.  New  Castle,  etc.,  C!o.,  34  Pa. 
Super.  Ct  533;  Jcdinston  v.  Standard  M.  Co.. 
148  U.  S.  360,  13  Sup.  Ct.  585,  37  L.  Ed.  480; 
Duff  Sa  Oney  v.  Rose  et  al.,  149  Ky.  482,  149 
S.  W.  884;.  Hopson's  Executor  v.  Common- 
wealth, etc.,  7  Bush  (70  Ey.)  644 ;  ColumbU 
Malting  Co.  v.  Gl«imore  Dtst.  Co.,  150  Ky. 
229,  150  S.  W.  53;  Susquehanna  Mutual  F. 
Ins.  Co.  V.  Swank,  102  Pa.  17 ;  Ater  v.  Smith, 
19  Ann.  Cas.  110,  note;  Kerr  on  Fraud  and 
Mistake  (4th  Ed.)  pp.  339,  340;  10  Ruling 
Case  Law,  pp.  395.  396  ;  34  Gyc  966;  3  El- 
liott on  Contracts,  {  2379. 
In  Duff  &  Oney  v.  Rose,  supra,  it  was  said : 
"It  seems  to  be  the  well-recogniced  rule  that 
in  order  that  a  mistake  may  come  within  the 
cognizance  of  a  court  of  egui^  It  must  b« 
shown  to  be:  Ftrat,  material;  second,  mutniU 
or  shared  in  by  both  parties  to  the  transaction: 
third,  unintentional;  and,  fourth,  free  from 
negligence.  Moreover,  the  party  complaining 
of  a  mistake  must  move  promptly  on  Its  dis- 
covery, and  if  be  ratifies  the  mistake  or  know- 
ingly accept  benefits  therefrom,  after  its  dis- 
covery,  be  will  not  be  entitled  to  a  correction." 

In  0(dumbla  Malting  Co.  t.  Glenmore  Dlst 

Co..  supra.  It  was  said: 

"The  man  who  wrote  the  contract  must  have 
kno^rn  what  was  and  what  was  not  in  it  The 
party  complaining  of  such  a  mistake  must  move 
promptly  on  its  discovery.  The  mistake  must 
be  mutual.  It  must  be  free  from  negligence. 
•  •  •  *It  Is  a  peculiar  province  of  courts  of 
equity  to  correct  or  to  relieve  against  mistake, 
but  Buch  relief  will  not  be  granted  to  the 
party  who  caused  Ihe  mistake,  when  to  correct 
It  would  shift  the  loss  upon  another.' " 

In  Elliott  on  Contracts,  at  section  2370, 

the  author  says: 

"A  conrt  of  equity  may  refuse  reformation 
where  It  appears  that  the  plaintiff  has  beta  * 
guilt;  of  laches  in  the  premiseB,  or  where  it 
appears  that  he  was  guilty  of  negligence  in  the 
traosaction,  especially  if  detrimental  to  the 
other  party  or  innocent  third  persons." 

In  34  Cyc.  at  page  966,  this  rule  Is  stated : 

"Laches  consists  in  undue  and  unaccounted 
for  delay,  and  what  constitutes  delay  sufficient 
to  bar  a  reformation  must  be  determined  by  the 
facts  of  eaob  case  and  the  principles  of  equity. 
If  relying  on  the  instrument  containiuK  the 
mistake,  others  have  acted  upon  the  worth  of 
it,  m  very  short  delay  may  constitute  laches.** 
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In  10  Baling  Case  Law,  at  page  396.  this 
principle  Is  announced,  and  a  vast  amount 
of  authority  cited  in  Its  snpport : 

"Hence  it  has  been  said  lacbes  in  legal  signifi- 
cance is  not  mere  delay,  but  delay  that  works  a 
disadvantage  to  another.  So  long  as  the  par- 
ties are  in  the  same  condition,  it  matters  little 
whether  one  presses  a  right  promptly  or  slow- 
ly within  limits  allowed  hy  law;  but  when, 
knowing  iiis  rights,  he  takfs  no  step  to  enforce 
tbem  until  the  condition  of  the  other  party  has, 
in  good  faith,  become  so  changed  that  he  cannot 
be  restored  to  his  former  state,  it  the  rii^t  be 
then  enforced,  delay  becomes  inequitable,  and 
operates  as  an  estoppel  against  the  assertion  of 
the  rubt  When  a  court  sees  negligence  on  the 
one  Bide  and  Injury  therefrom  on  the  oUmt  St 
ia  a  gronad  for  denial  of  raUef." 

See  Grodle  t.  Dodge,  snorts 

tTp(»i  the  doctrine  of  equitable  eattH^pel 
this  court  In  Rowe  t.  Jamea.  supra,  said: 

"The  basis  of  all  estoppel  in  pals  is  that 
there  is  one  iimocent  party  and  one  negligent 
or  wrongdoing  party,  and  the  doctrine  means 
that,  when  the  mnocent  party  has  been  induc- 
ed to  surrender  a  valuable  right  or  to  change 
his  position  to  Iiis  prejudice  relying  npon  the 
acts  or  representations  of  the  negligent  or 
wrongdoing  party,  tfaen  the  latter  will  not  be 
heard  to  assert  the  falsity  of  bis  acts  or  rep< 
rescntations  to  the  prejudice  of  the  former." 

See,  also,  Carruthers  v.  Whitney,  supra; 
Ifaxwell  V.  DluKmd,  supra. 

Moreover,  It  is  elementary  that  where  (Hie 
of  two  Innocent  parties  must  suffer,  the  one 
whose  act  or  neglect  is  responsible  for  the 
situation  should  be&r  the  burdoi.  King 
County  V.  Ferry,  6  Wash.  036,  82  Pac.  068, 
1»  L.  R.  A.  600.  34  Am.  St.  Bep.  880;  Hunt 
T.  Panhandle  Lumber  Co.,  66  Wash.  646,  120 
Pac.  638. 

In  Lindsay  Petroleum  Co.  v.  Hurd,  Law 
Bep.  5  P.  C.  239,  the  thought  underlying  the 
doctrine  of  laches  and  equitable  estoppel  as 
applied  to  cases  of  the  character  of  the  one 
here  under  consideration  Is  stated  in  this  lan- 
guage: 

"The  doctrine  of  laches  in  courts  of  equity 
Is  not  an  arbitrary  or  technical  doctrine. 
Where  It  would  be  practically  unjust  to  give  a 
remedy,  either  because  the  party  has,  by  his 
conduct,  done  that  which  might  fairly  be  re- 
garded as  equivalent  to  a  waiver  of  it,  or  where 
by  his  conduct  and  neglect  he  has,  though  per- 
haps not  waiving  that  remedy,  yet  put  the  oth- 
er party  in  a  situation  in  which  it  would  not  ba 
reasonable  to  place  him  if  the  remedy  were 
afterwards  to  be  asserted,  in  either  of  these 
cases,  lapse  of  time  and  delay  are  most  ma- 
terial. But  In  every  case,  if  an  argument 
against  relief,  which  otherwise  would  be  just, 
is  founded  upon  mere  delay,  that  delay  of 
course  not  amounting  to  a  bar  by  any  statute 
of  limitations,  the  validity  of  that  defense  muet 
be  tried  upon  principles  substantially  equitable. 
Two  circumstances  always  important  in  sach 
cases  are  the  length  of  the  delay  and  the  nature 
of  the  acts  done  during  the  Interval,  which 
might  affect  either  party  snd  cause  a  balance 
of  justice  or  injustice  in  taking  the  one  course 
or  the  other,  so  far  as  relates  to  the  remedy." 

In  Erlanger  v.  New  Sombrero  Ptiosphate 
Co.,  3  App.  Gas.  1279,  after  quoting  the  above 
statement,  Lord  Blackburn  said : 

"I  have  looked  in  vain  for  any  authority 

which  ?ivea  a  more  distinct  and  definite  rule 


than  this;  and  I  think,  from  the  nature  df  the 

inquiry,  it  most  always  he  a  question  of  more 
or  less  depending  on  the  degree  of  diligence 
which  might  reasonably  be  required,  and  the  de> 
gree  of  change  which  has  occurred,  whether 
the  balance  of  justice  or  injustice  is  in  favor  of 
granting  the  remedy  or  withholding  it." 

After  carefully  weighing  the  equities  in 
this  case,  we  are  amvlnced  the  balance  of 
justice  is  in  favor  of  withholding  the  remedy 
of  reformation. 

The  Judgment  la  aflSrmed. 

ELLIS,  C.  J.,  and  PABEEB,  BfAIN,  and 
FULLEBTON,  JJ.,  concur. 


McCABD  V.  LINDBBRO.    (No.  142ia) 

(Supreme  Court  of  Washington.    Jan.  12, 
1918.) 

Appbai,  and  Ebbob  «s»979(2)— InscinonEN- 

CT  or  BVIDKNOB— SUCGBSSIVB  VEBDICTB. 
On  appeal  in  passing  on  the  discretion  of 
the  lower  court,  in  granting  a  second  new  trial 
for  insufficiency  of  evidence,  the  test  is  whether 
it  is  more  probable  that  the  court  is  correct  in 
its  holding  than  is  the  verdict  of  the  ^vry,  but 
keeping  in  view  the  fact  that  litifntion  must 
some  time  end,  and  tbat  the  Jury  is  the  final 
judge. 

Department  2.  Appeal  from  Superior 
Court,  ^erce  County;  Miles  Clifford,  Judge. 

Action  by  J.  D.  McCabe  against  Oustaf 
Lindberg,  doing  business  as  the  Llndberg 
Grocery  Company.  Verdict  for  ■  plaintiff. 
From  an  order  granting  a  new  trial,  plain- 
tiff appeala  Afflmied. 

Govnor  Teats,  Leo  Teat^  and  Balph  Teats^ 
all  of  Tacoma,  for  appellant,  James  B. 
Murphy  and  Bobt.  C.  Saunders,  both  of 
Seattle,  for  respondait 

MOBBIS,  J.  Appeal  from  an  otiier  grant- 
ing a  new  trial  opoa  the  ground  of  Instiffl- 
clency  of  the  evidence  to  sustain  the  verdict 
It  appears  that  this  Is  the  second  new  trial 
granted  respondent  Appellant  contends 
that  the  verdict  upon  the  first  trial  was  set 
aside  upon  the  same  ground,  and,  asserting 
that  the  evidence  upon  both  trials  was  sub- 
stantially the  same,  questions  by  his  appeal 
the  right  of  the  trial  judge  to  enter  the  or* 
der  now  complained  of.  It  Is  doubtful  if 
the  record  properly  presents  the  ground  for 
setting  aside  the  first  verdict  as  insufficien- 
cy of  the  evidence,  but  we  will  assume  that 
it  does  for  the  purpose  of  disposing  of  the 
queatims  presented. 

The  record  on  the  first  trial  Is  not  here. 
We  therefore  cannot  say  that  the  evidence 
upon  both  trials  was  substantially  the  same. 
I'pon  that  point  counsel  differ  In  present- 
ing ttie  case  in  their  briefs  and  arguments, 
but,  Inasmuch  as  respondent  gives  a  list  of 
12  witnesses  testifying  upon  the  second  trial, 
none  of  whom  appeared  at  the  first  trial, 
which  assertion  Is  not  denied  by  aj^Kllant, 
we  think  we  may  conclude  tliat  the  evld«ioe 
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OD  botb  trials  was  not  substantially  the 
same,  leaving  for  determination  as  the  sole 
questloQ  the  power  of  the  lower  court  to 
grant  a  second  new  trial  upon  the  ground 
of  lnsnfflcten(^  ot  On  erldence  to  Justify 
the  verdict 

Under  our  statute  Insufladency  of  the  evi- 
dence to  justify  the  verdict,  or  that  It  Is 
against  the  law,  Is  made  a  ground  for  the 
granting  of  a  new  trial  by  the  trial  court. 
Oonstmlng  this  statute,  we  have  established 
the  rule  that  It  vests  a  discretion  In  t^e 
trial  Judge  In  granting  new  trials  which  we 
will  not  Interfere  with  unless  It  Is  made  to 
appear  that  there  has  been  a  manifest  abuse 
of  such  discretion.  Thomas  A  Go.  v.  HUlls, 
70  Waab.  B8,  126  Pac:  62.  In  ttiat  case  we 
garq  it  as  our  oi^nion  tha^  while  in  the  ab- 
sence of  statutory  prohibition  there  was  no 
llndt  to  tb»  number  of  new  trials  that  ml(£ht 
be  granted  In  a  cause  upon  proper  showing, 
It  only  applied  generally  when  errors  of  law 
were  complained  of,  and  that  there  wan  a 
distinction  wh«e  there  was  <«ly  a  difference 
of  opinion  between  the  Jui^  and  the  Jury 
on  mere  questions  of  fact.  In  such  cases 
we  there  said: 

"Where  a  case  comes  to  tbia  conrt  after  a 
second  trial,  it  would  seem  that  a  more  positive 
doty  Is  put  upon  us:  that  is,  to  ascertaiD  from 
the  whole  record  whether  It  Is  more  probable 
that  the  court  Is  correct  in  Its  holding  than  Is 
the  veMict  of  the  jury." 

The  reason  for  this  limitation  upon  the 
general  rule  is,  as  stated  by  8baw,  C  J.,  in 
Coffin  V.  Phenlx,  etc.,  15  Pick.  (Mass.)  291, 
that  after  the  court  has  aided  the  Jury  by 
full  and  precise  instructions  as  to  the  prin- 
ciples of  law  applicable  to  the  case,  and  giv- 
en them  the  proper  guides  for  determining 
the  preponderance  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  the  question 
Is  one  of  fact  concerning  which  reasonable 
minds  might  hone&tly  difiter,  it  Is  the  prov- 
ince of  the  Jury  ultimately  and  definitely 
to  decide  the  Issue. 

"UiK>n  them  the  Constitution  and  the  laws 
have  placed  the  responaibility,  and  upon  them 
it  most  reaL" 

Having  this  rule  in  mind,  and  dtlng  the 
Coffin  Case,  the  same  conrt,  In  Clark  v.  Jen- 
kins, 162  Mass.  897,  88  N.  B.  974,  said: 

"In  this  commonwealth  there  is  no  rule  of 
law  limiting  the  number  of  times  that  a  Judge 
may  set  aside  a  verdict  aa'  against  the  evidence. 
On  the  other  hand,  it  has  been  recognized  that 
in  an  extraordinary  case  the  court  may  aet 
aside  any  number  of  verdicts  that  might  be  re- 
turned. •  «  *  The  fact  that  three  anccflsslTe 
verdicts  for  tiie  plaintiff  have  been  returned 
does  not  of  itself  make  it  the  legal  duty  of  tbe 
conrt  to  allow  the  last  verdict  to  stand  if  un- 
supported by  Bufflcient  evidence." 

The  same  reasoning  advanced  by  Shaw, 
C.  J.,  is  ^ployed  by  tbe  Appellate  Divi- 
sion of  the  Supreme  Court  of  New  York  in 
Rldgely  V.  Taylor,  126  App.  DIv.  303,  110 
N.  T.  Supp.  665,  In  sustaining  the  third  ver- 
dict in  favor  of  the  plaintiff,  and  yet  the 
courts  of  that  state,  in  cases  where  such 


rnllng  appeared  ptoi>ot,  have  set  aalde  suc- 
cessive verdicts  as  against  the  weight  of  the 
evidence,  or  sustained  the  granting  of  two 
or  more  new  trials  upon  the  ground  of  the 
Insufficiency  of  the  evidence  to  sustain  the 
verdict.  McCann  v.  N.  Y.  &  Q.  C.  E.  B.,  73 
App.  Div.  306,  76  N.  Y.  Supp.  664 ;  Herowita 
V.  Muttofsky  (Sup.)  134  N.  Y.  SuMi.  rS88; 
Iacs  t.  James  £>verard's  Breweries,  107 
App.  Div.  250.  05  N.  Y.  Supp.  26  (dtlug 
many  cases);  Gnecco  v.  Pederson  (Sup.)  154 
N.  Y.  Supp.  12;  Perlman  t.  ^<Bro^lyn 
Helghte  R.  Co,  78  Misc.  Rep.  168,  137  N. 
Y.  Supp.  017. 

In  Ladwlg  T.  Supreme  Assembly,  etc.,  125 
Minn.  72,  145  N.  W.  798,  the  Supreme  Court 
of  lUnnesota,  having  before  it  statutes  and 
rulings  similar  to  our  own,  said,  in  sustain- 
ing an  order  granting  a  new  trial  nvtm  the 
ground  ot  Insuffldency  of  ISie  evidence  to 
sustain  tbe  verdict: 

"Conceding  that  both  new  trials  were  granted 
for  insufficiency  of  evidence,  the  rale  in  Hicks 
▼.  Stone,  IS  Minn.  434  (OU.  398]"— that  an  or- 
der granting  a  new  trial  fbr  InsoflleleBcy  of  the 
evidence  wul  not  be  reversed  unless  tiie  evi- 
dence is  manifeatly  and  palpably  in  favor  of  the 
verdict— "still  applies,  'limited  and  qnalified  by 
the  fact  that  there  have  been  two  concurring 
verdicts  in  favor  of  tbe  plaintiff.'  Park  v. 
Electric  etc..  Go.,  7S  Minn.  249,  77  N.  W.  988. 
Bat  in  setting  aside  the  second  verdict  'the  dis- 
cretion shoula  be  exercised  with  caution,  for 
there  must  be  an  end  of  litigation*  "—dtlng 
previous  cases  In  tbe  aame  court 

The  predse  question  here  involved  has 
never  been  before  this  conrt,  but  in  Morris 

Warwick,  42  Wash.  480,  86  Pac  42,  7  Ann. 
Cas.  687,  we  distinguished  our  statute  (sec- 
tion 340,  Rem.  Code  1916) '  empowering  the 
trial  court  upon  a  challenge  to  the  legal  suf- 
fldency  of  the  evidence  to  dedde  as  a  mat- 
ter of  law  what  verdict  should  be  found, 
discharge  the  jury,  and  direct  Judgment 
from  the  statute  here  Involved,  making  In- 
suffldency  of  the  evidence  to  Justify  the 
verdict  ground  for  granting  a  new  trial, 
and  in  so  doing  said: 

"Bnt  it  will  be  observed  that  It  does  not  au- 
thorize the  court  to  take  the  case  from  the  jory 
and  make  a  final  determination  of  the  Issues 
itself,  but  that,  acting  on  the  supposition  that 
sulMtantial  justice  has  not  been  done  bv  reason 
of  some  mistake  or  inadvertence  of  tne  jury, 
simply  gives  the  parties  another  trial.  As  to 
bow  often  the  conrt  would  be  juetlSed  in  grant- 
ing a  new  trial  on  tbe  same  testimony  in  the 
same  case  Is  a  question  to  be  determined  by 
the  appellate  court  In  passing  upon  the  proper 
ezercue  of  such  discretion  on  die  part  of  the 
trial  court  Under  the  theory  of  the  law,  how- 
ever, tbe  ultimate  dedsion  upon  the  question 
of  fact  Involved  is  the  province  of  the  jury." 

From  these  observations  we  think  we  can 
gather  the  true  rule  for  determining  the 
proper  construction  to  be  given  statutes  such 
as  ours,  and  that  is  that  the  power  of  the 
trial  judge  to  grant  a  new  trial  upon  the 
ground  of  Insuffidency  ot  the  evidence  to 
justify  the  verdict  Is  not  limited  or  exhaust- 
ed by  the  granting  of  one  new  trial,  but 
that  this  court  on  passing  upon  the  dlscre- 
Uoo  ot  tbe  lower  courts  in  grantinf  sno- 
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cesslTO  new  trials  will  review  the  whole  rec 
ord  with  a  rlew  of  ascertaining  "whether 
It  la  more  probable  that  the  court  Is  correct 
in  itB  holding  than  la  the  verdict  of  the  Jury," 
having  in  mind  that  in  all  Jury  trials  Uie  ul- 
timate dedaloa  of  every  question  of  fact 
must  rest  with  the  Jury,  and  that  there  must 
come  a  time  when,  nnder  the  constitutional 
guaranty  of  trial  by  jury,  the  verdict  of 
the  Jury  upon  controverted  questions  <^  fact 
must  end  the  litigation,  each  party  havii^ 
had  the  benefit  of  a  fair  hearing  under  the 
established  forms  of  law,  and  the  Jury  hav- 
ing been  advised  as  to  every  principal  of  law 
applicable  to  the  case. 

Applying  this  rule  to  the  record  before  us, 
we  find  no  clear  abuse  of  discretion  on  the 
part  ot  the  lower  court  in  granting  a  second 
new  trial,  and  the  order  is  affirmed. 

ELLIS.  C.  J.,  and  MOTJNT,  HOLGOMB. 
and  OHADWICK,  JJ.,  concur. 


BAA80H  V.  COOKS'  UNION,  IX)OAL  NO. 
88,  at  sL    (Na  12724.) 

(Snpreme  Court  of  Washington.    Jan.  XL 
1918.) 

1.  iHJuaoTxoH  ^11S(D— PzxAninoB— Pnac- 

ETINQ, 

In  an  action  a^nat  labor  unions  for  dam- 
ages from  and  injunction  against  mt^etifig, 
complaint  held  to  state  a  cause  of  action. 

2.  Injurotjon  4s»129(1)  —  DisuissAl.  on 
Coubt's  Own  Motion. 

In  an  action  against  labor  unions  for  dam- 
ages from  and  injunction  against  _^cfcetit% 
whne  the  complaint  showed  aerioos  damage  to 
plaintiff's  business,  for  which  he  was  entitled  not 
only  to  relief  against  its  continuance  or  repeti- 
tion, but  also  to  damages  for  the  financial  loss 
occasioned  by  defendants'  wrongful  acts,  it  was 
error  for  the  court,  on  its  own  moti<m,  to  dis* 
miss  the  action  on  defendant's  counsd's  oral 
assurance,  without  filing  pleacling,  that  the 
picketing  had  been  discontinued  and  would  not 
be  resumed,  in  view  of  Bern.  Code  1915,  408, 
409,  authorising  dismissal  on  abandonment  of 
action  by  plaintiff ;  issues  of  fact  as  to  damages 
being  pending,  and  no  challenge  to  the  sufficien- 
cy  of  the  complaint  baring  been  Interposed. 

Department  1.  Appeal  frmn  Superior 
Court,  King  County;  Knmeth  Maddntosh, 
Judge. 

Action  by  C.  F.  Baascb  against  the  Cooks' 
Union,  Local  No.  33,  and  others.  From  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded,  with  instructions. 

Brlghtnaaw,  Halvcmtadt  ft  Tennant,  lot 
Seattle,  tor  appellant 

WVLEBOXSiS,  3.  The  plaiatLff,  a  T. 
Baaaeta,  owned  and  conducted  a  raatanrant 
on  TUrd  avenne  near  Madison  street  In  the 
dty  at  Seattle,  Wath.  Because  he  ran  what 
Ifl  known  as  an  "open  shop,"  one  In  which  be 
did  not  require  his  nnploy^s  to  hold  member- 
ship In  labor  unions,  his  place  of  business 
was  subjected  to  picketing  attbe  Instance  and 
under  the  authority  of  the  Central  Labor 


Council  and  the  various  unl(»is  of  the  city, 
made  up  of  cooks,  waiters,  and  waitresses. 
The  plaintiff  brought  an  action  against  the 
Cooks'  Union.  Local  No.  33,  the  Walters' 
Union,  Tjocal  No.  2.39,  the  Waitresses'  Union, 
Local  No.  240,  the  Central  Labor  Council, 
and  the  (^cers,  business  agents,  and  mem- 
bers of  those  organizations,  for  the  purpose 
of  enjoining  such  picketing.  The  cranplalnt 
alleged  that: 

"XI.  •  *  •  mie  defendant  caused  pickets 
to  be  statlonetMn  front  of  the  plaintiff'B  place 
of  business  and  to  march  up  and  down  the  side- 
walk in  front  ot  his  said  storeroom,  beariiig  on 
their  bodies  white  banners  on  which  appear 
very  promineatty  the  words,  'BAASCH  GEB- 
MAN  LUNCH  UNFAIR  TO  ORGANIZED 
LABOR'  in  such  letters  as  to  be  legible  to  par- 
ties a  considerable  distance  from  said  pickets 


mately  12  o'clock  at  night ;  *  *  *  that  some 
of  the  pickets  so  stationed  in  front  of  plaintilTs 
place  of  business  as  aforesaid  have  frequently 
and  from  time  to  time  approached  the  windows 
in  front  of  the  plaintiff^s  storeroom  and  made 
grimaces  and  faces  at  plaintiff's  patrons  in  his 
place  of  business,  and  have  in  every  way  sought 
to  annoy  plaintiff  and  hb  patrons  while  they 
sre  in  his  idaoe  ai  boidnasi^  as  aforesaid." 

The  complaint  contained  the  further  alle- 

gatlms: 

"XII.  That  a  number  of  plaintiff's  patrons 
have  been  approached  by  the  defendants  and 
warned  not  to  enter  the  plaintiff's  place  of  busi- 
ness, or  have  busineSB  dealings  with  him.  and 
have  been  warned  not  to  trade  further  with  the 
plaintiff ;  that  tbe  defendants  above  named  and 
said  pickets  have  been  engaged  In  attemptdng  to 
cause  the  public  to  believe  that  plaintitrs  place 
of  business  is  unfair  to  organized  labor,  and 
have  attempted  to  induce  them  by  threats  and 
covert  insinuations  from  having  any  business 
dealings  with  the  plaintiff:  that  in  speaking  to 
plaintfff*a  cuetomers  as  aforesaid,  the  defend- 
ants have  done  so  deliberately  and  in  such  a 
way  as  to  cause  ssld  persons  to  understand  that 
if  they  continue  to  have  business  dealings  with 
plaintiff,  they  will  thereby  incur  the  displeasure 
of  organized  labor,  and  that  organized  labor 
wotdd  institute  similar  tactics  against  them  if 
they  continue  to  have  business  desling  with  the 
plamtiff  or  to  trade  at  his  place  of  business  as 
aforesaid,  and  the  defendants  above  named  in- 
tend that  plaintiffs  customers  so  spoken  to  by 
them  shall  imderetand  that  such  threat  is  being 
made  against  tbem  and  each  of  them." 

"XVr  That  the  wages  paid  by  the  plaintiff 
are  In  all  respects  equal  to  and  as  high  as  the 
scale  of  wages  demanded  by  tibe  defendant 
unions;  that  the  eondttioBa  nnder  which  the 
employ^  are  working  for  the  plaintiff  are  the 
veiT  best  existing  in  that  employment;  that 
theur  hours  of  labor  in  ill  respects  conform  to 
law ;  that  plaintifTs  place  of  business  is  con- 
ducted according  to  the  most  approved  sanitary 
methods;  that  the  plaintiffs  above  mentioned 
are  all  and  each  of  them  fully  satisfied  with 
their  wages,  hours  of  labor  and  conditions  of 
employment,  and  the  plaintiff  desires  to  retain 
said  employAi  and  each  of  them  in  his  employ- 
ment because  they  and  earfi  of  them  are  fiiithful 
and  efficient  and  In  bU  respects  desirable  em- 
ployes." 

"XVIII.  That  the  defendants  above  named 
have  been  and  are  now  engaged  In  endeavoring 
to  persuade  the  public  and  the  plaintiff's  patrons 
particularly,  by  Bu?h  threats  and  covert  insinua- 
tions made  by  them  as  aforesaid,  to  boyrott 
plaintiff  until  he  shall  comply  with  the  demand 
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of  the  d^endaiit  anions  as  afwesaid,  and  have 
thereby  caused  a  large  number  of  plaintiff's 
cuBtomers  who  hare  been  such  for  a  coaaiderable 
time  past  to  remain  away  from  plaintiff's  place 
of  bnsinesa  because  of  Bach  actions  w>  taken  by 
them ;  that  the  acti<m  of  the  defendants  m 
joint  and  concerted  and  so  had  pursuant  to  an 
agreement  made  between  them  and  prior  to  the 
commencement  of  said  actions  by  them  with  the 
malidooB  intention  of  injuring  the  i>laiDtifF« 
business,  and  driving  him  out  of  basiness,  or 
injuring  plaintiff's  business  to  such  'an  extent 
that  be  shall  be  compelled  to  compel  his  em- 
ployes to  join  the  defendant  unions  against  their 
will  and  wishes,  or  to  discbarge  them  from 
their .  employment ;  that  the  defendants  have 
threatened  to  drive  the  plaintiff  out  of  business ; 
that  they  are  endeavoring  to  carry  out  their 
threats  by  diverting  the  patronage  which  prior 
to  their  action  bad  been  going  to  plaintiff's 
place  of  business;  ^at  the  defendants  by  their 
said  action  aforesaid  have  diverted  a  large  part 
of  plaintiff's  business,  and  have  been  reducing 
plaintiff's  daily  receipts  in  a  very  large  sum ; 
that  the  business  built  up  by  the  plaintiff  as 
aforesaid. is  being  driven  away  from  himj  his 
business  is  -being  mined,  and  unless  tiie  plamtlff 
shall  comply  with  the  demand  of  the  dwendant 
unions  as  aforesaid,  he  alleges  the  fact  to  be 
that  his  business  will  be  absolutely  ruined  ;  that 
it  will  be  driven  away  from  him  and  will  be 
totally  destroyed;  that  the  detendants  above 
named  are  wholly  Irreapimsible,  are  insolvent, 
and  are  unable  to- respond  In  damages ;  that  the 
damages  suffered  by  the  plaintiff  are  exceeding- 
ly difficult  to  ascertain  because  of  the  fact  that 
]^intiff's  business  faeretofore  had  been  steadily 
growing  and  increasing  until  the  action  of  the 
defendants  above  mentioned;  that  plaintiff  has 
no  adequate  remedy*  at  law,  but  is  relievable 
Mily  in  a  court  of  equity." 

The  prayer  was,  that  an  injuactloD  pen- 
dente lite  should  be  granted  to  restrain  such 
boycott  and  idcketlng;  that  sndi  temporary 
injunction  be  mnde  pennanimt ;  that  idalntlff 
hare  Judgmoit  againit  defttndanta  and  each 
ot  them  in  the  sum  oC  |1,000.  and  Ba<A  far- 
ther relief  as  the  court  may  deem  eauitable, 
together  with  his  costs  and  disbursements. 

The  court  made  a  Bhow-cause  order  to  de- 
fendants  to  appear  and  presoit  grounds  for 
the  refusal  of  tiie  temporary  injunction.  On 
the  day  set  for  hearing,  tbe  attorney  for  de- 
fendants appeared  and,  without  having  filed 
any  pleading,  orally  moved  in  open  court  for 
the  dlamiasal  of  the  action  on  bis  assurance 
to  the  court  that  the  picketing  had  been  dis- 
continued and  would  not  be  resumed.  Upon 
his  motion  for  dismissal,  made  over  the  ob- 
jection of  the  plaintiff,  the  court  entered  the 
following  order: 

"And  the  plaintiff  announced  that  he  was 
ready  to  proceed  with  the  hearing,  at  which 
time  the  said  MacMahon,  as  attorney  for  the 
defendBnta,  stated  to  the  court  that  if  the  court 
would  dismiss  the  action,  the  pickets  placed 
and  maintained  by  the  defendants  in  front  of 
the  plaintifTs  place  of  business  in  th^  city  of 
Seattie,  Kling  county,  Washington,  would  be" 
withdrawn,  and  thereupon  the  court  of  its  own 
motion,  and  over  the  objection  and  protest  of 
the  plaintiff,  ordered  that  said  action  be  dis- 
missed with  prejudice  so  long  as  said  promise 
was  honoredj  and  the  court  being  fully  advised 
in  the  premises:  It  is  ordered,  adjudged,  and 
decreed  that  the  above-entiUed  action  be,  and 
the  same  hereby  is,  dismissed  with  prejudice  so 
long  as  the  defendants  above  named  shall  re< 
move  and  keep  removed  the  pickets  In  front  of 
plaintiff's  place  of  business  in  ttie  city  ^ 


Seattle,  King  county,  Washington,  bat  that  ^ 
on  pickets  being  placed  in  front  of  plaintifra 

Elace  of  business  as  aforesaid,  the  plaintiff 
ave  leave  to  commence  onotlm  action  thcsre- 
for,  and  for  the  causes  set  fordi  in  tbm  com- 
plaint  faweln." 

[1, 2}  The  plaintiff  appeals  from  Qie  judS' 
mmt  ffif  dinulasal  as  c<nistltating  «Tor  In 
law.  The  allegations  of  the  complaint  un- 
questionably state  a  cause  of  action,  undo* 
the  authority  of  8t  Germain  t.  Bakery,  etc^ 
Union,  166  Pac.  660,  and  Jensen  v.  Gook^  ft 
Walters'  Vnioa,  39  Wash.  5S1,  81  Pac.  1068. 
4  L.  B.  A  (N.  SO  302.  The  complaint  showed 
Uiat  serious  dunage  had  been  done  to  plain- 
tiff's business,  tw  which  he  was  aitltled  not 
only  to  relief  against  Its  continuance  or  repe- 
tition, but  also  to  damages  for  the  financial 
loss  occarioned  by  the  wrongful  acts  of  tlie 
defendants.  But  the  court,  with  foU  knowl- 
edge of  the  injuries  caused  the  plaintiff 
through  the  lUegal  owdnct  of  d^endants,  re- 
fused the  rlg^t  of  trial  on  the  mere  assuianoe 
of  opposing  counsel  that  his  clioits  would 
dlscmitinue  their  acts.  Future  good  behavior 
has  never  been  recognized  as  an  antidote 
for  past  actions  whicb  liave  occasioned  sub- 
stantial prejudice  to  the  complainant  Al- 
though the  chief  object  of  the  acti<m  may 
have  been  the  restraining  of  the  cmtlnuance 
of  the  Illegal  acts,  yet,  conjoined  with  the 
demand  for  relief  on  that  score,  was  the  add- 
ed demand  for  compensation  for  the  Injary 
inflicted  by  the  wrongful  acts  before  they 
were  discontinued.  The  trial  judge  recog- 
nized the  weakness  of  his  position  by  stating 
at  the  time  of  dismissing  the  action : 

"I  may  not  have  the  right  to  do  it.  I  think 
It  is  the  part  ot  wisdom  and  good  citizenship 
and  good  morals  to  do  it,  and  I  will  take  the 
respondbility.  If  the  Supreme  Court  sajra  I 
have  no  right,  they  can  say  so." 

We  think  the  lower  court  was  in  error. 
The  guide  for  its  rulings  is  found  in  the 
code  of  1^1  obligations  rather  than  in  the 
moral  code. 

In  State  ex  rtA.  Hennessy  t.  Huston,  32 
Wash.  IM.  72  Paa  1015.  we  held  that  a 
judgment  of  dismissal  on  the  conrf  8  own  UKh 
tion,  while  issues  of  fact  were  pending  and 
no  challenge  to  Hie  snfBclency  of  the  com- 
plaint had  been  interposed,  was  error.  Our 
statute  (Bem.  Code,  {  40^  authorises  dismiss- 
als of  actions  on  the  conrfs  own  motion 
only  where  the  plaintiff  abandons  the  action 
or  falls  to  comply  with  an  order  of  the  court 
concerning  the  proceedings  in  the*  action  or 
the  making  of  necessary  parties;  that  ase- 
tlon  also  covers  the  cases  In  wlildi  a  dismiss- 
al or  nonsuit  may  be  had  upon  tSua  aptflica- 
tlon  of  parties.  Then  in  the  f  (lowing  section 
(409)  it  is  provided: 

"In  every  case  other  than  tiioae.  mentioned  In 
the  last  section,  the  judgment  shall  be  ren- 
dered on  the  merits." 

We  think  it  plain  that  the  action  of  the 
court  was  without  warrant  of  law. 

The  judgment  Is  reversed  and  Uie  cause 
remanded,  with  instructions  to  require  the 
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iefendants  to  plead  to  tbe  oompUlnt;  and, 
in  default  thereof,  upon  a  bearing  to  award 
plolntUI  Boch  jDdgment  as  be  may  Bboir  blm- 
self  entitled  to. 

ELLIS,  C.  J»  and  MOUNT.  MOBBIS*  and 
OH  AD  WICK,  JJ.,  cxacaii 


STATE  T.  BILLINGSLBT. 
(Supreme  Coart  of  Washington.  Jan.  12, 1918.) 

1.  Cbiuinal  Law  ^=a419,  420(1)  —  Hbubat 
Evidence— Admi&mbiuty. 

In  prosecution  for  having  poBseB6ion  of  m- 
to^icating  liquors  with  Intent  to  dispose  ot  them 
ualawfnnir,  tMtimony  nf  agent  of  wholesale 
drug  compomr  that  he  always  dealt  with  accos- 
ed  for  a  retail  drag  company,  that  certnin  anan- 
tities  of  alcohol  and  cologne  spirits  were  sold  to 
such  drag  store  on  orders  signed  by  accused,  do- 
daring  Intent  to  nae  for  chemical  and  mechan- 
ical purposes,  and  coaided  with  complete  identi- 
fication of  all  sales  not  actually  witnessed  by 
him,  was  not  Inadmissible  as  hearsay. 

2.  IHTOXICATIMG  LlQtTOBS  ^»233<1>  —  Evi- 
DBSCK— DKCI.AKATIOHS  IN  DaUQUIR'a  CEM- 

TXiioATK  or  BxaisroATiON. 
In  prosecution  of  a  druggist  for  nnlawfully 
keeping  intoxicating  liquors,  certificate  of  regis- 
trarion  of  drug  store  under  Item.  Code  1015,  | 
8464,  making  declaration  o£  ownership  presnmp- 
tiive  evidence  of  ownership,  was  not  admissible; 
tbe  charge  being,  keeping  intoxicating  liquors 
for  an  unlawful  purpose,  and  not  keeping  the 
drag  store  for  an  nnlawzal  purpose. 
8.  iKTOXICATinO    L»)UOBB  «BB>2i{S(2)   —  II.- 

UOAUTT— BVIDSnOE— AD1IISSIBU,IT7. 
In  prosecution  for  nnlawfully  keeping  liquor 
at  a  drug  store,  evidence  that  accused  also  had 
a  warehouse  with  paraphernalia  for  putting  np 
whisky  for  sate,  and  t^at  large  quantitieB  of 
wbi^y  were  found  in  tbe  war^Oose,  Is  admis- 
sible as  showing  die  Intent  witii  whidi  accused 
poBseaaed  liqnon  at  the  drag  atom. 

4.  WttHBSSSa  ^STOffi)  ~  GBOn-BZAHXHA- 
HOS— lum  TBBIAI.  MATTKBS. 

In  prosecution  for  having  unlawful  possea- 
aion  of  intoxicating  liquors  at  a  drug  store, 
cross-examining  a  witness  to  show  whether  be 
noiieed  a  certificate  of  registration  in  another'a 
name  at  the  drug  store  was  improper. 

5.  Witnesses  «=32T0(2)  —  GBOSB-BxAianA- 

TION— ImMATEBIAL  MArTEKS. 

In  prosecution  for  having  unlawful  posses- 
sion of  liquors,  cross-examination  as  to  whether 
witness  had  ever  beard  of  any  sales  of  liquor 
at  the  location  involved  was  improper. 
&  iRTOXtCATIHa  Ll<tU0B8  <C=»239(7)— UNLAW - 
TVTL  PoSSESSIOir— INSTBUOIIONB. 

In  proeecntkin  for  having  nnlawfol  posasa- 

sion  of  iDtoxicfiting  liquors  at  drug  ator^  where 
accused  made  no  effort  to  show  that  he  or  some 
one  for  him  was  a  registered  pharmacist,  in- 
strnetiou  defining  registered  druggist  in  accord- 
ance with  Bem.  Code  lOlS,  |  84C>7,  requiring  a 
droi;  store  to  be  operated  by  a  registered  phar- 
macist, was  unduly  favorable  to  the  accused  in 
view  of  Laws  1915,  p.  4^  8  7,  permitting  a  reg- 
istered drugidM  to  Ml  intozleating  Uqoora  on 
preacription. 

7.  Intoxjcatino  Liquobs  «=316I^Unlaw- 
rul  pobsession— instbuctionh. 
In  prosecution  for  having  unlawful  posses- 
sion of  intoxicating  liquora  at  a  drug  store,  re- 
quested instruction  that  to  convict  accused  most 
be  found  to  have  been  in  charge  of  and  not  an 
employe  of  a  store  was  improper;  the  charge 
being  ixwsession  of  liquors  and  not  keeping  the 
store. 


iNo  FOB  iLUQAi,  8alb— Btipsncs— Sum- 

CIEKCT. 

Evidence  held  to  warrant  conviction  of  hav- 
ing unlawful  poBsonaion  of  intoxicating  liquOTSi 

D^artment  2.  Appeal  from  Superior 
Court,  B^g  County;  JfOai  8.  Jurey,  Judge. 

Logan  BlUlngsley  was  convicted  ot  unlaw- 
fully keeping  Intoxicating  Uquors  wltli  in- 
tent unlawfully  to  sell  or  otherwise  dispose 
of  them,  and  he  appeals.  Afflrmed. 

Walter  B.  Allen  and  Bell  &  Hodge,  all  of 
Seattle,  for  appellant.  Alfred  H.  Lundln  and 
Frank  P.  Helaell,  botb  oi  Seattle,  for  tbe 
Stat& 

UOLCOMB,  J.  Tried  separately  from  fala 
codefendant,  appellant  was  foimd  guilty  up- 
on an  information  cbarglng  him  and  another 
with  unlawfully  keeping  Intoxicating  liquora. 
consisting  of  alcohol,  cologne  ^Irlts,  and 
other  Intoxicating  llqu(»B,  in  their  possession 
In  a  building  at  1625  Tblrd  avraue,  Seattle 
on  July  24,  1916,  wltb  intoat  milawfallT  ttt 
sell,  barter,  excbange,  fninidi,  and  otber> 
wise  imlawfuUy  dispose  of  same; 

At  the  dose  of  the  state's  case  appellant 
nnsuccessfuUy  moved  for  a  directed  verdict 
of  not  gnllty  upon  the  ground  tibat  tbe  evi- 
dence was  not  auflldent  to  prove  the  diarge. 
Uptn  tbe  denial  of  Oie  modmi  appelant  of- 
fered no  evidence  except  a  certificate  showtng 
Ibe  registration  of  the  ownership  of  fba  Nlgbt 
ft  Day  Drug  Store,  at  IC^  Third  avenue, 
with  tbe  state  board  of  pharmacy,  wblCb 
certificate  was  rejected.  There  was  evidence 
by  one  Max  Harrtom  to  the  ect  that  be 
was  the  dty  sales  manager  for  Stewart  ft 
Holmes  Drug  Company,  a  wholesale  drvtf 
cnnpany  in  Seatde;  that  bis  house  had  sold 
Logan  BOUngsley  grain  alcohol  and  cologne 
spirits;  that  cologne  qdrits  Is  a  htgbet  grade 
of  gndn  alodiol  wltb  a  better  odor;  that 
the  company  sold  the  alcohol  to  Blllingsl^ 
as  the  Night  ft  Day  Drug  Store;  that  In  bis 
dealings  with  the  Night  ft  Day  Drug  Store 
the  witness  always  dealt  with  Logan  BO- 
Ungsley, who  told  him  that  Ids  name 'was 
Fred  BlUlngsley;  that  tbe  drug  company  be- 
tween ICay  17tb  and  July  21,  IMS,  sold  to 
the  Nlgbt  ft  Day  Drug  Store  1,400  gaUons 
of  grain  aI<»b<A  at  about  9S.06  per  gallon; 
that  when  BlUlngsley  bought  alcohol  ftom 
tbe  drug  company,  be  or  some  one  from  tbe 
stoie  had  to  sign  a  dedaration  that  the  pur- 
chase of  the  alcohol  was  for  mechanical  cr 
chemical  purpoMs.  Appelant  moved  ttiat  all 
of  the  testimony  of  Harrison,  except  as  to  the 
sale  of  two  barrda  of  alct^l  on  July  2l8t^ 
should  be  sMckan  fran  the  oenstdentloD  of 
the  jury  because:  Ilrst,  it  was  not  shown 
that  appellant  was  connected  with  the  Night 
ft  Day  Drug  Store;  and,  second,  the  testi- 
mony was  hearsay. 

Tbe  testimony  of  Harrlsoa  was  that  he 
never  dealt  wltb  anybody  but  Logan  BlUlngs- 
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ley  In  dealing  wttb  tlu  Vmt  *  Day  Drag 
Store.  The  testimony  of  other  derka  of  the 
Stewart  &  Holmes  Drug  Company  In  evidence 
afaows  that  Logaq  BtUingsler  signed  the 
written  orders  for  the  alcohol  "Night  &  Day 
Drug  Store,  by  Fred  BUllngsley,"  showli^ 
that  Logan  BUllngsley  pretoided  to  all  of 
the  clerks  <rf  the  wholesale  drug  house  ttiat 
he  was  Fred  BUllngsley.  He  did  the  order- 
ing and  called  for  the  alcohol  In  hia  Ford 
delivery  car  at  the  store  of  Stewart  & 
Holmes. 

[1]  The  testimony  of  Harrison  was  not 
hearsay.  It  may  not  have  been  of  the  great- 
est weight  In  all  respects  as  to  all  of  the 
sales,  but  Its  weight  was  for  the  Jury.  He 
testified  as  to  a  general  course  of  dealing 
with  the  BlUingsleys.  He  had  charge  of  the 
sales  of  the  Stewart  &  Holmes  wholesale 
company.  He  dealt  with  Logan  BUllngsley. 
He  received  one  check  from  him.  He  Identi- 
fied a  record  of  aU  of  the  sales  of  alcohol 
made  by  the  company  to  him.  Several  of  the 
declarations  of  the  purpose  of  the  purchases 
of  alcohol  were  signed  by  Logan  BUllngsley 
before  blm.  He  identified  but.  two  of  them, 
each  for  one  barrel  of  alcohol,  signed  by 
L(^n  BUllngsley  personally  In  his  presence. 
AU  the  other  sales  of  the  alcohol  by  the 
wholesale  house  were  completely  foUowed 
and  identified  by  other  salesmen  of  tbe  com- 
pany. This  made  the  testlnumy  as  to  aU  the 
sales  complete  in  Its  chain,  evoi  conceding 
that  part  of  the  testimony  of  Harrison  was 
Incompetent,  which  we  do  not  There  was 
thus  no  error  in  refusing  to  strike  the  tes- 
timony of  Harrison. 

[21  It  la  next  contended  that  the  court 
erred  In  refusing  to  admit  the  certificate  of 
registration  showing  that  the  Night  ft  Day 
Drug  Store  was  registered  In  accordance 
with  the  requirements  of  the  pharmacy  act. 
This  certificate  was  one  Issued  by  the  state 
board  of  pharmacy  under  the  provisions  of 
section  8404,  Bem.  Code,  which  provides  that 
the  owner  of  eadi  and  every  drug  store,  phar- 
macy, or  dispensary  shall  file  with  the  sec- 
retary of  the  state  board  of  pharmacy  a  dec- 
laration of  ownership  and  locatloD,  and 
shall  then  receive  from  the  board  a  duly  sign- 
ed certificate  of  registration  of  the  owner- 
ship  and  location,  which  dedaratlon  of  own- 
ership and  location  so  filed  as  aforesaid  sbaU 
be  deemed  presumptive  evidence  of  the  own- 
ership of  the  pharmacy,  drug  store,  or  busi- 
ness mentioned  herein.  The  purpose  of  this 
provision  of  the  statute  la  to  Inform  the  pub> 
He  who  is  the  reapmwible  head  ot  the  drug 
atore,  and  the  dedaratlon  filed  with  the 
state  board,  and  not  the  certlflcato  iaaned, 
is  presumptive  evidence  of  ownaiditp  of  the 
^lannacy.  AppaUant  did  not  oflCer  tbB  dec* 
laratUm  or  a  certified  coBV  thenoCt  but  jot' 
fered  merely  Oie  certificate.  The  certificate 
simply  showed  that  the  Nl^t  ft  Day  Drug 
Store  had  compiled  with  the  provistcm  of 
the  statute  with  reference  to  flUng  proof 


of  ownership  of  flw  Nt|bt  ft  Day  Drug 
Store,  nie  ownenli^)  ot  the  JUigbt  ft  Day 
Drug  Store  waa  not  an  tiament  ot  the  offense 
in  this  prosecution.  Appelant  waa  simply 
charged  with  keeping  Intoxicating  liguor  for 
an  unlawful  purpose;  not  with  the  keeling 
of  a  place  or  locatlm  for  an  unlawful  pur- 
pose. 

[S]  Tlie  next  claim  of  emnr  is  upon  admis- 
sion by  the  court  of  evidence  relating  to  the 
Westlake  avenue  warehouse  ptOQertf  found 
there.  The  evidence  is  that  on  the  same  day 
as  the  search  at  16^  Third  avenue*  a  ware- 
bouse  at  2128  Westlake  avenue  was  aeardied. 
There  secret  receptades  were  discovered  for 
the  hiding  of  intoxicating  Uguor,  and  a  bar- 
rel of  alcohol  and  a  large  supply  of  appara- 
tus consisting  of  empty  caramel  cans  from 
Stewart  &  Holmes,  paraphernalia  for  bottling 
goods,  a  machine  for  sealing  bottles,  large 
quantities  of  whisky  labels,  and  a  rubber 
hose  were  found.  A  witness  testified  that 
he  had  been  at  the  warehouse  on  the  day 
before  and  found  a  truck  there  with  13  five- 
gallon  cans  of  whisky  In  care  of  two  men. 
He  arrested  the  two  men,  and  In  a  few  min- 
utes appellant  came  In  and  asked  him  why 
he  should  come  there  without  a  search  war- 
rant, and  said  that  If  he  (anwilant)  had 
come  down  sooner,  he  could  have  claimed  the 
whisky,  and  the  witness  could  have  aent  Urn 
Instead  of  the  two  men. 

Appellant  claims  that  this  evidence  tends 
to  show  the  commission  of  another  crime 
than  that  diarged,  and  prejudiced  appellant 
before  the  Jury.  The  evident  purpose  of  the 
introduction  of  this  evidence  was  to  show 
the  surreptitious  purposes  of  appeUant  in 
conducting  one  place  at  1626  Third  avenue  for 
the  retail  business  of  selling  Intoxicating 
Uquors  unlawfully,  and  In  connection  there- 
with another  place  where  liquors  could  be 
stored,  bottled,  and  apparently  concocted 
and  adulterated  for  disposition.  It  must  be 
borne  in  mind  that  appellant  was  charged 
with  keeping  Intoxicating  Uquor  for  unlawful 
sale;  not  with  the  sale  of  Intoxicating  Uq- 
uor unlawfully,  and  not  for  keeping  an  un- 
lawful place.  The  evidence  of  the  disposi- 
tions and  arrangements  at  the  warehouse 
and  the  character  of  Uquor  and  appliances 
found  tbere  all  tends  to  show  the  gtiUty  In- 
t&at  of  appellant  in  the  disposition  of  the 
liquor  poaaeased  by  him  at  1625  Third  aTe- 
nue  or  anywhere  dse.  The  exact  place  where 
the  llquw  waa  posaessed  unlawfully  waa 
immaterial,  except  as  a  detail  in  showing 
the  crime  charged.  The  evidence  aa  to  the 
possession  of  tlie  Uqucv  at  tha  warehouse 
waa  therefore  competent  and  matralal,'  and 
did  not  tend  to  prove  any  other  or  addttlan- 
al  cilmeb 

[4]  It  Is  CMitaided  that  the  osurt  erred  in 
refusing  to  permit  appellaut  In  croBa<«DUni- 
natlon  of  a  wltneaa  to  show  tiiat  ha  found  evi- 
dence on  the  ^mlsea  at  1526  ISiird  avmne 
showing  the  owner  thereof  and  the  keeper 
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of  the  contents  thereof  t6  be  a  person  other 
than  appellant  This  had  reference  to  the 
attempted  cross-examination  of  a  witness  for 
the  state  In  regard  to  his  noticing,  when 
the  premises  at  1525  Third  avenue  were 
searched,  a  certificate  of  registration  of 
ownership  by  the  state  hoard  of  pharmacy, 
heretofore  referred  fo,  pdsted  np  somewhere 
on  Uie  premises.  This  attempted  cross-exam- 
ination was  Improper  and  Immaterial,  and 
had  nothing  to  do  with  the  charge  of  pos- 
session of  the  liquor  unlawfully  oy  the  appel- 
lant. 

[t]  Another  contention  Is  that  the  conrt 
erred  in  refusing  to  permit  cross-examina- 
tion of  a  state's  witness  to  show  fbat  no  sales 
of  liquor  had  been  made  at  1525  Third 
aTome.  This  attempted  cross-examination 
was  simply  to  ask  the  witness  whether  he 
bad  ever  heard  of  any  sales  being  made  out 
of  fhat  location.  It  would  certainly  be  Im- 
proper  and  Immaterial  for  the  witness  to  an- 
swer whettier  he  had  ever  heard  of  any  sales 
of  llgnor  being  made  at  that  location,  and 
tended  to  show  nothing. 

[I]  It  is  CMitended  that  the  conrt  erred  In 
Inatmcting  tb»  jury  aa  A>Uowb: 

"A  reristered  draggiat  is  a  druggist  who  either 
is  faimsSf  a  registered  pharmaciBt  or  ba^  a  reg- 
istered pbarmaicist  in  charge  of  bia  drug  stwe?' 

Section  8467,  Bon.  Code,  provides  that: 
"Every  place  in  wblcb  physieians'  prescrip- 
tions are  compounded  ■hall  be  deemed  to  be  a 
pharmacy,  or  a  drug  store,  and  the  same  rtiall 
be  under  tiie  personal  supervision  of  a  Uoensed 
l^rmadst" 

The  conrt  In  the  Instruction  very  closely 
followed  this  statutory  definition  of  a  licens- 
ed plianna^  or  drag  store;  and.  altbongb 
the  defendant  offered  no  evldenoe  tliat  he 
was  a  licensed  druggist  or  a  ptaannadst  and 
mtltled  to  protection  aa  ancb,  the  court  gave 
him  the  benefit  of  that  provision  of  the  stat- 
ute and  Instructed  as  stated.  The  prohibl- 
tl<m  law  (Laws  lftl5,  p.  4, 1  7)  granta  the  priv- 
ilege to  a  registered  druggist  or  pharmacist 
to  sell  Intoxicating  liquors  w  the  prescrlih 
tim  of  physicians.  But  the  pr(Aibiti(Hi  law 
certainly  Intended  that  the  dn^sts  or 
pharmacists  who  were  mtitled  to  sell  Intox- 
icating liquors  on  the  prescription  of  physi- 
cians should  be  registered  and  licensed  drug- 
gists or  pharmadsta  There  was  no  attonpt 
in  this  case  to  show  that  appellant  was  a  li- 
censed druggist  or  pharmacist,  or  ttiat  he 
bad  in  charge  of  the  place  under  his  control 
any  person  who  was  a  licensed  druggist  or 
pharmadst.  The  definition  given  by  the 
conrt  was  correct,  bnt  was  if  anything  undu- 
ly favorable  to  appellant. 

[7]  Appellant  claims  five  errors  ot  the  court 
in  the  refusal  of  the  conrt  to  Instruct  as 
requested  by  certain  Instructions  offered  by 
appellant  'These  contentions  are  not  argu- 
ed by  appellant,  and  we  find  no  merit  In  any 
of  the  claims  ot  error,  and  none  worthy  of 
discussion,  except  possibly  the  ^hth  assign- 


ment of  error.  In  that  instmctltm  the  appti- 
lant  requested  the.  court  to  instruct  the  Jury 
that,  b^ore  they  could  find  the  defendant 
guilty  <rf  ttM  charge,  they  most  find  beyond  a 
reasonable  doubt  that  he  was  Qie  "keeper" 
of  the  place  and  not  a  mere  employ^  therein. 
This  was  not  a  proper  Instruction  for  reasons 
heretofore  Intimated.  Api>tilant  was  not 
diarged  as  the  keeper  ot  an  unlawful  place, 
but  as  the  keeper  of  a  thing  for  unlawful 
purposes. 

[t]  Vptm  the  genottl  pr<H>OBltion  that  the 
court  erred  In  denying  ai^Uanf  s  motion  for 
a  directed  verdict  we  are  convinced  that  the 
evidence  was  amidy  soffldent  to  Justify  the 
verdict  In  a  similar  prosecution  In  Okla- 
homa against  a  defendant  of  the  same  name 
and  possibly  of  the  same  Identity  (Logan 
Bllllngsley  v.  Stote,  reported  in  4  Okl.  Cr. 
59T,  118  Pac  241)  it  was  said  that,  as  to  the 
accused's  Intnt  to  sell  liquor,  the  quantity 
In  possession  was  a  question  to  be  considered 
In  determining  that  qfiestion.  And  so  here, 
the  very  great  quantity  of  intoxicating  liquor 
purchased  by  appellant,  and  surreptitiously 
concealed  and  arranged  as  shown,  Is  a  strong 
(drcunwtance  to  be  conMdered  to  prove  bis 
Intent  In  Che  poaseaslon  of  the  liquor.  All 
the  ficts  and  drcomstapces  tended  to  prove 
his  guUb  WltboDt  discussing  tba  evidence  In 
detail,  U  Bufflces  to  say  that  It  was  amply 
Bufflctwrf,  and  not  ccntzadlcted. 

Judgment  a^lrmed. 

BLUB,  a  and  MOTIKF*  V0BBI8,  ana 
OHADWIGK,  J  J.,  concur. 


PUGBT  SOUND  MACHINERT  DEPOT  T. 
PBABSON.  (Mo.  14148^ 

(Snpreme  Oourt  of  Washlogtoa.  Jan.  10, 1918.) 

1.  Gaanishuknt  ^^112— Liabilitt  of  Gab- 

ITISHEE  —  PaTHENT  OF  MONKT  ATTEB  GAB- 
ITI8HUENT. 

A  building  contractor  summoned  as  gar- 

nlshee  in  an  action  against  a  sabcontractor  was 
not  liable  tbougli  It  had  a  credit  on  its  books  in 
favor  of  the  sabcontractor  when  the  writ  was 
served,  If  liens  had  been  filed  by  reason  of  un- 
paid materials  furnished  the  subcontractor, 
which  the  general  contractor  after  It  had  filed 
its  answer  was  required  to  pay  in  order  to  pro- 
tect itself  and  the  building,  since  a  creditor  can 
obtain  oo  greater  relief  against  a  gamtsbee  than 
ezlBts  in  favw  of  the  debtor,  and,  while  a  gar- 
nishee paying  money  due  the  defendaqt  to  the 
defendant  or  a  creditor  of  the  defendant  after 
the  service  of  the  writ  remains  liable,  the  gar- 
nishee maij  show  an  offset  aa  a  result  of  w&ldi 
it  is  not  in  fact  indebted  to  deltadant 

2.  OABiranmaWT  «a»ie2— Bvidkkc«  Bxrwmf 
pLAiimir  AHD  OABimHn  —  Buw»h  of 

Pboof. 

The  contractor  in  discharging  the  liens 
after  service  of  the  writ  took  upon  itself  the 
burden  ot  showing  that  tbe  liens  were  bona  fide 
debts  created  by  the  sabcontractor  and  that  it 
was  necessary  to  pay  them  in  order  to  disdiarge 
such  Hens. 
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S.  GjUtRISHURT  <t=>168  —  Fl.EADIITa  —  Bti- 

DENCB  Admissible  Undeb  Answer. 
Under  Rem.  ft  Bal.  Code,  §  285,  reqairiDg 
pleadinga  to  be  liberally  construed,  tbe  gar- 
niflbee'B  answer  deDrinc  any  indebtedness  to  tbe 
BubcoQ tractor  entitled  It  to  show  the  facts  con- 
cerning snch  liens  and  tbelr  payment. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Prater,  Judge. 

Action  by  the  Puget  Sound  Machinery  De- 
pot against  the  McKay-Navarre  Plumbing  & 
Heating  Company,  in  which  Alexander  Pear- 
sou,  doing  business  as  tbe  Pearson  Construc- 
tion Company,  was  summoned  as  garnishee. 
From  a  judgment  for  plalntUT,  the  garnishee 
aiq>eal8.  Berersed  and  remanded. 

Arthur  C.  Dresbach,  of  Seattle,  for  appe- 
lant. BroDson,  Boblnson  &  Jones,  of  Seat* 
tie,  for  respondent. 

MOUNT,  J.  [1]  On  June  14,  1915,  the  Pu- 
get Sound  Machinery  Depot,  a  corporation, 
began  an  action  to  repover  from  McKay-Na- 
varre Plumbing  ft  Heating  Company  ?780, 
with  Interest  from  March  27.  1915.  At  the 
time  this  action  was  begun,  the  Puget  Sound 
Machinery  Depot  caused  a  writ  of  garnish- 
ment to  be  Issued  and  served  upon  Alexan- 
der Pearson,  doing  business  under  the  name 
of  Pearson  Construction  Company.  There- 
after, on  June  30,  1915,  the  Pearson  Con- 
struction Company  answered  the  writ,  deny- 
ing any  indebtedness  to  the  McKay-Navarre 
Plumbing  ft  Heating  Company.  Thereafter, 
on  July  26,  1915,  the  Puget  Soimd  Machin- 
ery Depot  controverted  the  answer  of  the 
garnishee  defendant  and  alleged  that,  at  the 
time  of  the  service  of  the  writ  of  garnish- 
ment, the  Pearson  Construction  Company 
was  indebted  to  the  McKay-Navarre  Plumb- 
ing ft  Heating  Company  in  the  neighborhood 
of  $4,000.  Upon  the  issues  so  raised  the  case 
was  tried  to  the  court  without  a  jury;  the 
only  Issue  being  whether,  at  the  time  the 
writ  of  garnishment  was  served,  or  after- 
wards, the  Pearson  Construction  Company 
was  indebted  to  the  McKay-Navarre  Plumb- 
ing ft  Heating  Company.  Upon  the  trial  of 
this  issue  the  Puget  Sound  Machinery  Depot 
proved  by  tbe  books  of  the  Pearson  Construc- 
tion Company  that  that  company  carried  a 
credit  for  the  McKay-Navarre  Plumbing  & 
Heating  Company  in  the  sum  of  $4,895  at 
the  time  the  writ  was  served.  The  Pearson 
Construction  Company  then  offered  to  show 
that  it  had  contracted  for  tbe  construction  of 
a  bullddng  for  the  Port  of  Seattle;  that  the 
Mt^y-Navarre  Plumbing  ft  Heating  Com- 
pany was  a  subcontractor  for  part  of  the 
work  upon  that  building,  and,  under  Its  con- 
tract, it  was  required  to  keep  the  work  which 
it  performed  free  from  liens;  that,  at  the 
time  the  writ  of  garnishment  was  served, 
certain  Uens  had  been  filed  against  the  build- 
ing, by  reason  of  unpaid  materials  furnished 
to  the  McKay-Navarre  Plumbing  &  Heating 
Company,  and  these  Uens  had  not  been  sat- 


isfied; and  that,  after  the  answer  of  the 
garnishee,  it  paid  these  liens,  and,  by  rea- 
son of  these  payments  which  it  was  requir- 
ed to  make,  was  not,  at  the  time  the  writ 
of  garnishment  was  served,  or  afterwards, 
indebted  to  tlie  McKay-Navarre  Plomlrtng  ft 
Heating  Comi>any.  The  trial  court  sustained 
objections  to  this  evidence,  and  the  garnishee 
defendant  was  not  permitted  to  prove  these 
facts.  The  trial  court  thereupon  entered  a 
Judgment  against  the  garnishee  defendant 
for  tbe  full  amount  of  the  claim  of  the  Pu- 
get Sound  Madiinery  D^K>t  against  the  Mc- 
Kay-Navarre Plumbing  ft  Heating  Company. 
The  garnishee  defendant  has  ajKwaled  from 
that  Judgment 

We  are  satisfied  that  the  trial  court  was 
in  error  In  refusing  to  admit  this  evidence, 
for  the  general  rule  is  that: 

"  *  *  *  A  creditor  can  obtain  no  greater 
relief  against  a  garnishee  than  exists  in  favor 
of  the  debtor.  It  foUows  that,  if  there  is  no 
present  iDdebtednesa  from  the  garnishee  to  tbe 
debtor,  there  is  nothing  upon  wfaidl  the  writ 
can  operate,  except  in  so  far  as  some  Btatutoiy 
provision  would  establish  a  contrary  rule." 
Barkley  v.  Kerfoot,  77  Wash.  566,  137  Pac. 
1046. 

There  can  be  no  doubt  of  the  general  rule 
as  stated  In  Anderson  v.  <^rrIson,  86  Wash. 
307,  150  Pac.  419,"that: 

"The  service  of  the  writ  of  garnishment  sul>- 
jected  the  money  in  tbe  hands  of  the  garnishee, 
to  which  the  judgment  debtor  was  entitled,  to 
the  payment  of  respondent's  daim,  and  if  the 
garnishee  subsequently  paid  the  money  to  the 
judgment  debtor  or  to  any  of  his  bona  fide  credi- 
tors, such  payment  will  not  relieve  again^  tha 
liability  created  by  the  service  of  the  writ" 

[2]  Where  the  garnishee  defskdant  has 
money  or  property  In  his  hands  belonging  to 
a  third  party,  there  can  be  no  doidtt  tbat 
such  garnishee  defendant  must  answer  to  a 
Judgment  debtw  of  the  third  party  for  that 
money  or  property;  and,  if  the  garnishee 
defendant,  after  the'  service  of  a  writ,  pa^ 
over  the  money  to  the  third  party,  or  pays 
it  to  some  creditor  of  the  third  party,  tbe 
garnishee  defendant  would,  nevertheless,  be 
liable.  Bu^  where  the  garnishee  defendant 
has  an  offset  against  the  third  party,  and  is 
not  in  fact  indebted,  he  may  show,  as  against 
Uie  writ  of  gamtehment,  the  true  facts  in 
relation  to  the  property  which  he  holds.  The 
appellant  in  this  case  sought  to  show  that, 
while  Its  books  showed  a  credit  in  favor  of 
the  McKay-Navarre  Plumbing  ft  Heating 
Company,  yet,  by  reason  of  Uens  which  were 
filed,  as  above  stated,  appellant  was  required 
to  pay  those  liens  in  order  to  protect  Itself  and 
the  building  against  tbe  default  of  the  McKay- 
Navarre  Plumbing  ft  Heating  Company.  It 
Is  no  doubt  true,  as  intimated  by  the  trial 
court,  that  In  discharging  the  Uens  the  ap- 
pellant took  upon  Itself  the  burden  of  show- 
ing that  the  liens  were  bona  fide  debts  cre- 
ated by  the  McKay-Navarre  Plumbing  A 
Heating  Company,  and  that  it  was  necessary 
to  pay  them  In  order  to  reUeve  sach  Uens. 
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[S]  Some  contention  Is  made  upon  the 
pleadings.  It  was  claimed  at  the  trial  by 
the  respondent  that  the  answer  of  the  ap- 
pellant to  the  writ  of  garnishment  should 
have  set  out  all  the  facts,  but  this,  we  think, 
was  not  necessary.  The  ajipellant  made  an- 
swer to  the  writ  that  It  had  no  funds  an4 
no  property.  This  was  a  sufScient  answer 
under  the  statute. 

"Under  this  plea,  and  under  the  liberal  rule  of 
construction  required  by  statute,  Bern.  &  Bal. 
Code.  I  285  (P.  C.  81,  <  259).  the  garnishee  was 
entitled  to  Introduce  any  evidence  showing  the 
condition  of  its  account.  *  *  * "  BVieae  v. 
PoweU,  79  Wash.  483.  140  Pac.  680. 

It  was  therefore  not  necessary  for  aM>el- 
lant  to  amend  the  answer  In  order  to  show 
the  condition  of  Its  account  and  the  fnnds  In 
Its  possession  or  nnder  Its  control  bdonglng 
to  the  McEay-NaTarre  Plambing  &  Heating 
Company. 

We  are  satisfied  that  the  trial  court  erred 
in  not  receiving  the  testimony  offered  by  the 
appellant  at  the  trlat  The  Judgment  la 
therefore  reversed  and  r^anded  for  the  re- 
ception of  this  testimony,  and  for  the  court 
to  determine  whether,  under  all  the  facts, 
the<  appellant  Is  Indebted  to  the  McKay-Na- 
varre  PlmnUiig  ft  Heating  Company,  and 
Tender  Jndgmttit  acoordlnidj- 

ELUB,  0.  J.,  and  HOLCOMB,  CHAD- 
WICK,  and  MORRIS,  3J^  concur. 


KXMBAI/L  et  ox.  v.  BETTS  et  aL 
(No.  1420a) 

(Supreme  Ooart  of  Washington.  Jan.  9, 1018.) 

1.  Teover  and  Cokvebsioit  ^=>47— Housb- 
HOLD  Goods  and  FnaNirtTBE— Measubb  or 
Damages. 

Household  goods  and  furniture  kept  tor  oae 
and  not  for  sale  have  no  market  value,  and  the 
measure  of  damages  for  their  conversion  is 
their  value  to  the  owner  based  on  the  actual 
mon^  loss,  taking  Into  condderatlon  all  the 
drcumstances  and  conditions. 

2.  EVIDENOB  <t=»117— TBOVEft  AND  CONVER- 
SION ^334(3)— Household  Goodb— Ax-leqa- 

TION— MABKET  VaLUB— PEELIMIKABr  EVI- 
DENCE. 

Where  household .  goods,  kept  for  use  and 
not  for  sale,  have  been  wrongfully  converted.  It 
Is  not  necessary  to  allege  and  prove  that  they 
have  no  market  value  as  a  conaition  precedent 
to  the  right  to  introduce  proof  of  their  actual 
value. 

8.  TBOVIB  and  COffVBBSION  9=339  —  House- 
HOI.D  Goods— VAi:.t7B—BviDBNCE. 

In  an  action  for  the  conversion  of  household 
goods  kept  for  use  and  not  for  sale,  evidence  aa 
to  their  original  cost  when  purchased  new  was 
proper,  in  connection  with  evidence  showing  the 
extent  of  their  use  and  their  condition,  etc. 
4.  Tboveb  and  Convebsion  «=336  —  Acrrow 
roB  Daxaoes— Evidence. 

In  Boch  action,  the  good  or  bad  faith  of  the 
defendants  in  the  void  attachment  process  un- 
der which  they  were  sold  was  not  relevant  or 
material. 


5.  AVPXAI.  AND  EUOB  «S3l(X>4(2)— BBTIKW— 
EXCESSITK  DaUAOEB  —  CONFUOnNQ  BTI- 

dence. 

A  verdict  for  damages  for  the  conversion 
of  hoosehold  goods  found  on  conflicting  evidence 
would  not  be  held  excessive,  where  there  was 
nothing  indicating  that  the  jury  in  reaching  it 
was  actuated  by  passion  or  prejudice. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  Fred  Kimball  and  wife  against 
Charles  E.  Betts  and  J.  H.  Homing,  copart- 
ners doing  business  under  the  firm  name  and 
style  of  Betts  &  Horning.  Judgment  for 
plalntlCT,  new  trial  denied,  and  defendants  ap- 
peal. Affirmed. 

T.  W,  Hammond,  of  Tacoma,  for  appel- 
lants. Wright,  Kelleher  ft  AUen,  of  Seattle, 
for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  the  conversion  of 
honsetaold  effects  which  ware  sold  at  the 
Instance  of  the  defendants  at  a  forced  sale 
under  void  process.  The  cause  was  tried 
to  the  court  and  a  Jory,  reenlttng  in  a  verdict 
for  $483.92  In  favor  of  the  plaintiffs.  A  new 
trial  was  denied  and  Judgment  was  entered 
on  the  verdict  The  defendants  appeal. 

The  tects  necessary  to  an  understanding  of 
the  questions  presented  upon  the  appeal  may 
be  summarized  as  tMawa:  During  the  year 
1912,  and  for  sMne  time  prior  thereto,  the 
respondents  resided  on  a  ranch  near  Redondo, 
Wash.  During  the  month  of  July  of  that 
year  the  respondent  Fred  M.  Klmhall  went  to 
Vancouver,  B.  C,  where  he  secured  employ- 
ment About  two  months  later  his  wtte, 
Carrie  K.  Kimball,  preparatory  to  Joining  her 
husband  In  Vancouver,  caused  the  household 
fnmltnre  and  ^ects  to  be  pr^ared  for  ship- 
ment by  packing  and  wrapping.  These  were 
left  in  the  house  in  which  the  respondents 
had  been  residing,  and  Mrs.  Kimball  depart- 
ed to  Join  her  husband  in  Vancouver.  Some 
months  later  Mrs.  Kimball  returned  to  Redon- 
do, and,  after  conversing  with  Charles  H. 
Betts,  one  of  the  appellants,  concluded  to 
have  the  furniture  and  hous^tdd  goods 
moved  to  the  warehouse  of  the  ai^Iants. 
At  this  time  the  respondents  were  Indebt- 
ed to  the  appellants  for  groceries  which 
had  been  fumlslied  while  the  respondents 
were  Uvlng  near  Redtmda  Mrs.  Kimball, 
after  the  goods  were  stored  in  the  warehouse, 
returned  to  Vancouver.  Some  months  later 
the  appellanti,  not  being  able  to  hear  from 
the  respondents,  and  the  grocery  bill  still 
being  unpaid,  brought  an  action,  caused  an 
attadiment  to  be  levied  upon  the  goods  stored 
in  the  warehouse,  and,  in  due  time,  the  goods 
were  sold  at  public  auction,  and  thereafter 
the  sale  was  omflrmed  by  jndgmmt  of  the 
superior  court 

-  For  reasons  which  It  Is  not  here  necMsary 
to  detail,  the  sale  under  the  attachment  proc- 
ess was  void.   Upon  this  appeal  there  is  no 
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controversy  over  that  question.  In  this  ac- 
tion the  sole  question  litigated  was  the 
value  of  the  goods  which  had  been  attached 
and  sold  at  the  Instance  of  the  appellants 
under  the  void  process. 

[1]  The  first  question  is:  "What  is  the  rule 
by  which  damages  for  the  conversion  of 
household  goods  and  furniture,  kept  for  use 
and  not  for  sale,  should  be  measured?  The 
trial  court,  In  eCTect,  Instructed  the  jury  that 
houfsehold  goods  and  eCFects,  owned  and  kept 
for  personal  use,  did  not  have  a  market  value 
by  which  the  actual  damage  to  the  owner, 
sustained  by  j^ason  of  their  conversion,  could 
be  measured ;  and  Uiat  the  measure  of  dam- 
age in  case  of  the  conversion  of  such  house- 
hold goods  was  the  value  to  the  owner,  based 
on  his  actual  money  loss,  taking  Into  con- 
sideration all  the  circumstances  and  condi- 
tions. The  appellants  claim  that  the  giving 
of  this  instruction  was  error,  and  that  the 
correct  rule  of  damages  is  what  the  articles 
would  bring  If  sold  to  a  secondhand  dealer 
when  there  Is  a  market  for  secondhand  goods. 
The  great  weight  of  authority,  and  as  ve 
think  the  better' reason,  supports  the  rule  em- 
bodied in  the  Instruction  to  the  Jury  glTen  by 
the  trial  court.  Aufderhetde  t.  Fulk  (Ind. 
App.)  112  N.  m  399 ;  Mathews  v.  Uvlngston. 
86  Conn.  263,  8S  Atl.  529,  Ann.  Ca&  1914A, 
19S;  Barbrick  v.  White  Sewing  Mach.  Co., 
180  Mich.  635,  147  N.  W.  483;  Head  v.  Beck- 
lenberg;  116  111.  App.  576;  Denver,  S.  P.  &  P. 
R.  B.  Co.  T.  Frame,  6  Colo.  382 ;  Barker  v. 
S  A.  Lewis  Storage  &  Transfer  Ca*  78  Conn. 
198,  61  Atl.  363,  3  Ann.  Cas.  889. 

In  the  case  first  above  cited  a  considerable 
number  of  authoritlee  which  support  the  rule, 
in  addition  to  those  here  cited,  are  assemUed. 
In  the  case  last  cited  It  Is  said: 

"It  Is  now  generally  recornlsed  that  wearing 
apparel  in  qbc,  and  houseliold  goods  end  effect! 
owned  and  kept  for  personal  use,  are  azticles 
which  cannot  In  any  {sir  sense  be  satd  to  be 
marketable  and  have  a  market  value,  or  at  least 
a  market  value  which  is  fairly  indicative  of 
their  real  value  to  their  owner,  and  of  bis  loss 
by  being  drorived  of  them.  So  it  has  been  fre- 
quently, ana  we  think  correctly,  held  that  the 
amount  of  his  recovery  in  the  event  of  conver- 
sion ought  not  to  be  restricted  to  the  price 
which  could  be  realized  by. a  sale  in  the  market, 
but  be  should  be  allowed  to  recover  the  value 
to  him  based  on  his  actual  money  loss,  all  the 
circumstances  and  conditions  considered,  result- 
ing from  his  being  deprived  of  tlie  property;  not 
including,  however,  any  sentimental  or  fanciful 
value  he  may  for  any  reason  place  upon  it." 

The  Instruction  given  by  the  trial  court 
was  almost  if  not  In  the  exact  language  of  the 
excerpt  Just  quoted,  and  we  think  was  a  cor- 
rect statement  of  the  rule  by  which  the  dam- 
ages should  be  measured.  It  is  true  that 
there  are  a  few  cases  which  hold  that  the 
question  whether  there  Is  a  secondhand  mar- 
ket value  for  used  goods  Is  a  question  of  fact 
to  be  submitted  to  the  jury,  and  if  there  Is 
such  a  market  value  It  becomes  the  rule  by 
which  thQ  damages  are  measured.  It  seems 
obvious,  however,  that  the  secondhand  mar- 
ket valu^  if  there  be  such,  woald  not  com- 


pensate the  owner  of  goods  which  had  been 
wrongfnlly  converted  for  the  loss  which  he 
had  sustained. 

[2]  Where  household  goods,  kept  for  use 
and  not  for  sale,  have  been  wrongfully  con- 
verted, It  Is  not  necessary  to  allege  and  prove 
that  such  goods  have  no  market  value  as  a 
condition  precedent  to  the  right  to  Introduce 
proof  of  actual  value. 

In  Oalveston,  H.  &  S.  A.  By.  Co.  Wall- 
raven  (Tex.  Civ.  App.)  160  S.  W.  118,  It  was 
said  upon  this  question: 

"The  rule  Is  now  well  settled  In  Texas  that 
tbe  measure  of  damages  foe  damage  to  second- 
hand household  goods  and  wearing  apparel  is 
tbe  difference  in  their  actual  value  just  prior 
to  and  Just  after  the  injury,  and  not  the  differ- 
ence in  the  market  value  of  similar  goods  at 
secondhand  stores  at  or  nearest  their  destina- 
tion. And  it  seejuH  that  it  Is  not  necessary  to 
allege  or  prove  that  such  goods  have  no  market 
value  to  predicate  proof  of  actual  value." 

[3]  Upon  the  trial  the  respondents  were 
permitted  to  show  the  original  coat  of  the 
goods  to  them  when  parchased  new,  and 
ttpon  this  ruling  error  Is  assigned.  In  addi- 
tion to  tbe  original  cost,  the  evidence  shoved 
the  extent  and  diaxAcber  of  'tbe  use,  tlw  cod- 
'  ditlon  of  the  articles,  etc  The  cost  alone 
would  not  be  a  correct  measure  for  the  vB^ 
ue  at  the  time  of  the  conversion,  but  that, 
when  taken  into  consideration  with  the  length 
of  time  the  goods  had  tmen  used,  tbe  char- 
acter of  tlie  use  and  the  condition  of  the 
articles,  etc.,  was  proper  to  be  shown.  The 
Jury,  in  determining  the  value,  would  talie 
into  consideration  this  evidence,  together 
with  all  the  other  evidence  In  the  case.  Kates 
Transfer  Se  War^ouse  Ca  t.  Klassen,  6  Ala. 
App.  301.  60  Sooth.  866;  WaU  v.  Piatt,  168 
Man  888,  48  N,  E.  270;  WeUa,  Fargo  Bxp. 
Co.  V.  Williams  (Tex.  Civ.  App.)  71  8.  W. 
314. 

In  the  case  last  dted,  ^>eaking  npw  the 
method  by  which  damages  to  furniture  and 
household  effects  not  kept  for  sale  may  be  es- 
tablished, it  was  said: 

"When  goods  of  this  character  are  destroyed, 
a  proper  method  ot  arriving  at  their  value  at 
the  time  of  loss  is  to  take  into  consideration  the 
coat  qf  the  articles,  the  extent  of  their  use, 
whether  worn  or  out  of  date,  thrir  condition  at 
the  time,  etc.,  and  from  tbem  to  determine  what 
they  were  fairly  worth.  The  cost  alone  would 
not  be  the  correct  criterion  for  the  present  value, 
but  it  would  be  difficult  to  estimate  the  value 
of  Bocb  goods,  except  by  reference  to  the  former 
price  in  connection  with  wear,  depreciation, 
change  of  style,  and  present  condition. 

[4]  Error  is  also  predicated  upon  the  re- 
fusal of  tbe  trial  court  to  give  an  Instruction 
requested  by  the  appellants  to  the  effect  that 
there  was  no  evidence  that  they  were  guilty 
of  bad  faith,  or  of  any  desire  to  oppress  the 
respondents  In  causing  the  sale  of  the  prop- 
erty by  attat^mient,  and  that  the  Jury  was 
not  to  take  into  consideration  any  sense  of 
wrong  or  humiliation  which  the  respondents 
may  have  sutTered  In  consequence  of  the 
sale.  Whether  the  latter  part  of  the  Instruc- 
tion was  proper  to  be  given  It  is  not  necessary 
to  determine;  It  belns  coqpled  wltb  tiie  for 
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mer  part,  that  relating  to  good  faith  was 
properly  refused.  The  good  or  bad  faith  of 
the  aivellaDts  here  (the  plaintiffs  In  the  at* 
tachmoit  suit)  was  not  relevant  or  material 
toanylssueln  the  case.  6 O.  J. p. ei2, f  1226 ; 
Anni  Qold  Mln.  Oa  t.  Hoxsle,  12S  Fed.  724, 
60  G.  C.  A.  482. 

[5j  Another  aasignment  ot  error  Is  that  the 
damages  awarded  by  the  jury  are  excessive. 
The  evidence  offered  by  the  respondents  was 
sofficieiLt  to  sustain  the  amount  of  the  ver- 
dict. The  evidence  offered  by  the  appellants, 
if  accepted  by  the  Jury,  would  establish  the 
value  at  a  much  less  sum.  There  Is  nothing 
In  the  case  that  would  indicate  that  the  jury 
was  actuated  by  passion  or  prejudice  In  ar- 
riving at  the  verdict 

Two  or  three  other  questions  are  discussed 
In  the  briefs,  and,  while  these  have  been  con- 
sidered. It  would  tymecessarily  extend  this 
opinion  to  discuss  thaa  In  detolL  It  Is  suffi- 
cient to  say  that,  in  oar  opinion,  in  none  of 
them  Is  there  snbstantlal  merit 

The  judgment  will  be  affirmed. 

EIAJS,  G.  J.,  and  PABKBR*  FUIiLER- 
TON,  and  WEBSTER,  JJ..  c<»iCDr. 


McDONAU>  V.  WARO.    (No.  14321.) 
(Supreme  Court  of  Washingtoii.   Jan.  9, 1918.) 

1.  GoTXirAiras  «a»89— GoNsnxjonon  aitd  Op- 

B&A.TIOK  —  KnOWUDOB  OV  DeE^ICTB  OB  In- 
OtJHBRAlKSS. 

A  railroad  right  of  way  acrofls  land  is  not 
excepted  frtnn  the  covenaots  of  a  deed  becauM 
of  Ito  public  and  notorious  character,  and  the 
grantee  may  sue  on  the  covenants,  thoash  he 
had  knowledge  of  the  existence  <tf  the  ri^t  of 
way  when  he  took  his  deed. 

2.  LiinxAxniii  or  Aonons  •oKT^HAoobuai. 
or  Caubb  or  Aono>  —  BuaoH  or  Oovb- 

NAHT8. 

As  the  right  of  way  200  feet  wide  granted 
to  the  Northern  Pacific  Railway  Company  by 
Act  Gong.  July  2,  1864.  c.  217.  18  Stat.  867, 
would  revert  to  the  govwnment,  and  not  to  the 
owner  of  any  contiguous  property,  upon  ceas- 
ing to  be  used  for  railway  purposes,  the  exlst- 
cnn-^  of  such  right  <^  way  across  land  was  not 
a  mere  breach  of  the  oov«iant  against  incum- 
brances, but  constituted  a  failure  of  title  with- 
in the  covenant  of  warranty  under  which  the 
breach  did  wA  occur  until  the  grantee  was 
evicted,  and  Undtationa  nn  nUy  frm  that  time; 
8.  LindTATioH  or  Aonom  •a»479)— AoonjAi. 
or  Cause  of  Aonon  —  Bbbaoh  or  Govs- 

NAWTS. 

Where  at  the  time  the  grantee  received  his 
deed  there  was  a  line  of  telegraph  polce  about 
40  feet  from  the  center  line  of  the  railroad 
track  the  land  occupied  by  the  telegraph  line, 
and  all  the  land  lying  betwerai  It  and  the  main 
track  was  occupied  by  the  railroad  c<mipany, 
go  that  there  was  a  crastructlve  evictloB  aa  of 
the  date  of  the  deed,  and  limitations  ran  from 
that  date,  though  the  grantee  cultivated  some  of 
the  land  between  the  track  and  the  line  of  poles 
for  some  years. 

Dqtartment  2.    Ap^peal  from  BilperloF 
Court,  King  County;  John  S.  Jorey,  Judge. 
Action  by  William  McDonald  against  M. 


A  Ward.  From  a  judgment  for  defendant) 
plaintiff  aiv>eals.  Reversed  and  remanded. 

J.  H.  Gordon,  of  Tacoma,  for  appellant 
Roberts,  Wilson  &  Skell  and  J.  Ia  Runner, 
all  of  Seattle,  for  respondent 

CHABWICK,  J.  On  May  4, 1903,  respond- 
ent conveyed  to  appellant  a  certain  legal 
subdivision  of  land  in  Benton  county,  Wash. 
The  main  line  of  the  Northern  Pacific  Rail- 
way was  constructed  across  the  land  at  the 
time  of  the  conveyance.  The  deed  cobtains 
full  covenants  of  warranty  without  exception 
or  reservation.  Respondent  had  been  In  poe- 
seesiou  of  the  land,  and  bad  cultivated  ap- 
proximately all  of  it  other  than  that  ac- 
tually occupied  by  the  railway.  Appellant 
entered  into  posaesalon,  and  he,  tooi  cuitivat- 
ed  all  of  the  land  except  that  which  Is  ac- 
tually occupied  by  the  roadbed,  Its  banks  and 
borrow  pits.  Appellant  fixes  the  width  of 
this  strip  In  his  pleadings  as  from  16  to 
20  feet  Appellant  remained  in  possession 
and  cultivated  the  land  tor  a  period  of  12 
or  13  years,  when  he  was  ousted  by  the 
Northern  Pacific  Railway  Company  under 
Its  superior  title  to  a  strip  of  land  200  feet 
In  width  on  either  side  of  its  main  Una  See 
Northern  Padflc  Railway  Company  t.  Mc- 
Donald, 91  Wash.  113,  157  Pac  222. 

Appellant  then  began  this  action  upon  the 
covraants  of  his  deed.  At  the  close  of  plain- 
tiff's case  the  court  granted  a  motion  for 
Judgment  on  account  of  the  Insufficiency  of 
the  evidence.  We  are  not  apprised  as  to 
the  particular  ground,  but  presume  from 
the  tenor  of  the  briefis  that  It  was  the  opin- 
ion of  the  trial  judge  that  appellants  could 
not  recover  for  the  loss  of  land  included  in 
the  right  of  way  of  the  railroad,  the  bounds 
of  which  were  defined  by  public  statute  (Act 
July  2,  1864,  c.  217,  13  Stat  at  Large,  367), 
and  which  was  occupied  In  part  at  the  time 
the  conveyance  was  made,  and  for  the  fur- 
ther reaaoa  that  th*  statute  of  Umltatlons 
had  run. 

[1]  It  Is  the  contention  of  the  respondent 
that  the  right  of  way  of  a  railroad  company 
la  no  more  than  an  easement  of  such  a  pub- 
lic and  notorious  (diaracter  that  a  party  hav- 
ing Icnowledge  of  the  existence  of  tbe  road- 
bed and  the  operatifHi  of  tralos  will  he  held 
to  have  contracted  with  reference  to  It  and 
to  its  limits  and  bounds. 

We  held  In  Hoyt  v.  Rothe,  95  Wash,  i^, 
163  Pac  925,  that  a  public  highway  Is  Im- 
pliedly exempted  from  covenants  of  seisin 
and  warranty  and  against  incumbrances. 
Although  there  la  a  division  of  authority  up- 
on this  question,  our  holding  Is  In  line  with 
the  great  weight  of  authority.  Whether  a 
railroad  built  and  In  operation  across  a  piece 
of  land  at  the  time  It  la  conveyed  Is  notice 
to  the  grantee  of  the  nature,  and  extent  of 
the  r^ht  of  way  under  which  It  is  operated, 
thus  impliedly  binding  him  and  preventing 
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a  vecovei7  upon  the  covenants  ot  a  deed  at 
eeneral  warranty,  is  tUe  main  aneetkHi  call- 
log  for  discufislon  and  decision. 

.  The  weight  of  authority  Is  that  a  rlc^t  of 
way  of  a  railroad  does  not  fall  wiUiln  the 
exception  woriced  by  the  courts  as  to  existing 
highways;  that  a  grantee  may  maintain  an 
actimi  upon  his  coreuants,  although  he  had 
knawledge  of  the  existence  of  the  right  ot 
way  at  the  time  he  took  his  deed.  Beadi  v. 
MUIer,  51  111.  206.  2  Am.  Bep.  200;  Wadham 
T.  Sn^n,  109  lU.  46;  Burk  y,  HUU  48  Ind.  62, 
17  Am.  Rep^  731;  Douglass  v.  Thomas,  103 
Ind.  187,  2  N,  B.  662;  Quick  v.  Taylor,  113 
iDd.  640,  16  N.  E.  688;  Barlow  t.  McKln- 
ley,  24  Iowa,  69;  Flynn  t.  White  Breast  Coal 
Co.,  72  Iowa,  738.,  32  N.  W.  471;  PUcher  v. 
A.,  T.,  etc,  By.  Ca,  38  Kan.  616, 16  Pac.  946, 
6  Am.  St.  Bep.  770;  Kellogg  t.  Malln,  60  Ma. 
496,  11  Am.  Bep.  426;  WlUlamson  t.  Ball, 
62  Mo.  406;  Whiteside  r.  Magruder,  76  Ma 
App.  364;  Huyck  t.  Andrews,  113  N.  T.  81, 
20  N.  B.  581.  3  U  B.  A  780,  10  Am.  St  Bep. 
432;  Farrington  v.  Fourtelott  (0.  0.)  89  Fed. 
738. 

A  lesser  number  of  the  courts  hare  held  to 
the  contrary.  Van  Ness  t.  Boyal  Phosphate 
Co.,  60  Fla.  284.  63  South.  881,  30  L.  B.  A 
(N.  S.)  838,  Ann.  Gas.  1912C,  647;  Ex  parte 
Alexander,  122  N.  O.  727,  30  S.  E.  336;  Good- 
man T.  HeiUg,  167  N.  O.  6,  72  S.  B.  866.  36 
U  B.  A.  (N.  S.)  1004;  Smith  v.  Hughes,  60 
Wis.  620,  7  N.  W,  653. 

[3]  We  ^11  not  go  Into  the  reasoning  of 
the  courts,  but  content  ourselves  with  hold- 
ing to  the  weight  of  authority.  This  brings 
us  to  the  question  whether  the  action  Is 
barred  by  the  statute  of  llmttntlons.  The 
solution  of  this  problem  compels  an  Inquiry 
Into  the  nature  and  extent  of  the  covenant 
If  time  is  taken  to  look  Into  the  cases  we 
have  dted,  It  will  be  noticed  that  in  almost 
all  of  them  the  right  of  way  of  a  railway 
company  is  treated  as  an  easement,  and  the 
courts  discuss  the  question  of  the  right  to 
recover  as  a  covenant  against  locumbrauces, 
and  this,  too,  whether  the  right  of  way  has 
been  acquired  under  eminent  domain  or  by 
a  deed  of  general  warranty.  A  covenant 
against  Incumbrances  operates  upon  existing 
things,  and  wonld  be  broken  at  the  time  It 
Is  made.  It  gives  an  Immediate  right  of  ac- 
tion and  starts  the  statute  mnnlng.  But 
we  think  the  facts  take  the  case  out  of  that 
rulft  The  theory  upon  which  the  cases  pro- 
ceed Is  that,  notwithstanding  the  character 
of  the  title,  whether  taken  under  the  sover- 
eign power  of  the  state  or  by  deed,  there  Is  a 
reversion  to  private  ownership  In  case  the 
railway  company  should  cease  tor  use  It  for 
railway  purposes. 

But  here  the  property  occupied  by  the  rail- 
way company,  and  to  which  it  Is  entitled 
under  the  federal  grant,  was  never  the  sub- 
ject of  private  ownership.  It  was  not  taken 
by  the  railway  company  In  the  exercise  of 
its  puhUc  functions  through  tho  Instrumen- 


tality of  l^e  florenlgn  poww  of  the  state,  bat 
was  made  the  sobject  of  an  Independent 
grant  In  other  words,  tlie  effect  of  the  act 
of  July  2,  1864,  granting  a  rl^t  of  way  to 
the  Northern  Padflc  Hallway  Company  re^ 
served  In  the  government  for  the  use  of  the 
Northezn  Padflc  Hallway  C(»npany  a  atxtfi 
of  land  across  the  pobUe  dwnaln  to  be  de- 
fined by  a  filing  of  a  map  of  definite  location. 
In  Northem  Padflc  Hallway  Company  v. 
Townsend.  190  U.  S.  207,  23  Sup.  Ot  671,  47 
L.  Ed.  1044,  tlu  extent  of  the  grant  was  a 
subject  of  Inquiry.   The  court  said : 

"Manifestly  the  land  forming  the  right  of 
way  wan  not  granted  with  the  intent  that  it 
might  l>e  absolutely  disposed  of  at  the  volition 
of  tiie  companj.  On  the  contrary,  the  grant 
was  exi4idtly  stated  to  bo  &v  a  designated  par- 
pose,  one  wnidi  negated  the  «dstence  of  the 
power  to  voluntarily  alienate  the  right  of  way 
or  any  portion  thereof.  The  substantial  con- 
sideration inducing  the  grant  was  tibo  perpet- 
ual use  of  the  laud  for  the  legitimate  parpoees 
of  the  railroad,  just  as  thoogh  the  land  bad 
been  conveyed  In  terms  to  have  and  to  hold  the 
same  BO  long  as  it  was  used  for  the  railroad 
right  of  way.  In  effect  the  ^nt  was  of  a 
limited  fee,  made  on  an  imphed  condition  f>f 
reverter  in  the  event  that  the  company  ceased 
to  uBe  or  retain  the  land  for  the  pnrpose  for 
which  it  was  granted." 

fiqbseqnrat  decisions  of  the  Supreme  Court 
In  Northem  Padflc  Bailway  Co.  v.  Ely,  197 
n.  8.  1,  26  Anpj  Ct  802,  49  U  Ed.  639.  and 
Northern  Padflc  Bailway  Co.  v.  Concannon. 
239  U.  S.  382,  86  Sup.  Ct.  166,  60  L.  Ed.  342. 
make  it  clear  that  the  reversion  Is  In  the 
United  States,  and  that  the  right  of  way  la 
not,  In  the  abaence  of  spedflo  legldatlon,  a 
subject  of  sale  by  the  railway  company,  and 
that  It  cannot  become  a  subject  of  private 
ownership  by  adverse  use  or  occupation. 
From  these  later  decisions  It  Is  dear  that  the 
court  meant,  when  it  said  In  tiie  Townsend 
Ctese,  "The  grant  was  of  a  limited  fee,  made 
on  an  implied  condition  of  reverter  in  the 
event  that  the  company  ceased  to  use  or  re- 
tain the  land  for  the  purpose  for  wbldi  it 
was  granted,**  that  the  reversUm  Is  In  the 
United  States,  and  not  in  the  owner  of  any 
contlguoos  property. 

Considering,  then,  the  nature  of  the  grant 
and  the  ultimate  resting  plaoe  of  tlie  title 
In  the  evoat  that  the  c(nnpany  should  cease 
to  use  or  retain  It  for  railway  purposes,  the 
conclusion  is  compelled  that  we  have  a  case 
(rf  failure  of  titie  rather  than  a  suit  upon  a 
covenant  against  Incumbrances. 

"The  covenant  of  warraoty  is  a  covraant  in 
fatnro,  runs  with  land,  and  is  broken  at  th« 
time  of  the  eviction."    West  Coast  Mfg.,  etc., 
Co.  V.  West  Coast  Imp.  Co..  25  WasL 
66  PRC.  97.  62  Ll  B.  A.  763. 

"The  obligation  in  a  general  warranty  of  ti> 
tie  18  not  that  the  covenantor  is  the  true  owner, 
or  that  be  is  seized  In  fee  with  right  to  convey, 
bat  that  he  will  def rad  and  protect  the  cove- 
nantee against  the  rightful  claiais  of  all  pet^ 
sons."    7  Bulmg  Case  Law,  1144. 

Appellant  having  been  evicted  fbe  as- 
sertion (tf  a  superior  titles  reapondent  Is 
bound  on  his  covmant  of  warranty,  acj,  the 
actkm  baying  been  begun  within  the  period 
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of  limitation  after  ttie  evlcUon,  he  la  entitled 

to  recover, 

[3]  Appellant  admits  that  he  Is  barred  of 
a  recovery  for  the  loss  ci  the  land  actually 
occupied  by  the  railroad  upon  tbe  true  the- 
ory that  possession  by  tbe  railroad  company 
at  the  time  the  deed  was  executed  and  de- 
livered was  a  constructive  eviction.  Appel- 
lant fixes  the  amount  of  land  occupied  by  the 
railroad  ctHupany  as  from  16  to  20  feet.  His 
testimony  shows  that  at  the  time  he  eatered 
into  possession  of  the  land  there  was  a  line 
of  telegraph  poles  about  40  feet  from  tbe  cen- 
ter line  of  the  railroad  track.  A  telegraph 
line  Is  Incident  to  the  track  of  the  railway 
company,  and  Is  essential  to  the  operation  of 
the  road.  Tbe  land  occupied  by  the  tele- 
graph line,  and  all  the  land  lying  between  It 
and  the  main  track,  was  laud  occupied  by  tbe 
railroad  company,  and  appellant  should  be 
held,  aa  a  matter  of  law,  to  have  been  evicted 
ther^nxn  at  the  time  he  received  his  deed, 
notwithstanding  the  fact  that  he  cultivated 
some  of  the  land  lying  between  the  line  of 
poles  and  the  tra<^  for  some  years  thereafter. 
Appellant's  right  of  recovery  therefore  will 
be  limited  to  damages  for  loss  of  the  land  oc- 
cupied by  the  respondent,  less  the  amount  of 
land  occupied  by  tbe  railway  ocHupany  and 
the  telegraph  line.  Tbe  court  will  determine 
tbe  amount  of  tJUa  from  the  testlmooy  in 
the  case. 

Revised,  and  remanded  for  farther  pro* 
ceedinga. 

ELLIS.  G.  3»  and  MOUNT,  HOLOOMB, 
and  MOBBXS,  33.,  concur. 


KUTEENDAIX  et  aL  v.  T^AMnmi. 
(No.  14816.) 

(Supreme  Court  of  Washlngbm.  Jan.  10, 101&.) 

Afpkaz,  and  BaaoB  <l39»616C^AmDATnB 
ON  pEmiON  TO  Yaoaix  JnDOKmr— Tbah- 

BGKirr— I^OBD. 

Affidavits  used  m  a  bearing  before  the  trial 
court  upon  a  motion  to  vacate  a  default  judg- 
ment cannot  be  considered  on  appeal,  unless  by 
the  certificate  of  the  trial  judge  they  are  made 
a  part  of  the  record  by  being  included  In  tbe 
statement  of  bets  or  bill  of  exceptions,  and  it 
is  not  sufficient  that  they  are  included  in  the 
clerk's  traascoipt. 

Department  1.  Appeal  from  Superior 
Court,  Oarfleld  County;  Chester  r.  KlUar, 
Judge. 

Action  by  B.  V.  Euykendall  and  C.  Alex 
McGabe,  partners  dolug  business  under  the 
firm  name  and  style  of  Kuykendall  &  McCabe, 
against  William  Lambte.  Judgment  against 
defendant  by  default,  and  from  an  order  de- 
nying his  petition  to  vacate  the  Judgment, 
defendant  appeals.  Affirmed. 

Ben  F.  Tweedy,  of  Lewlston,  Idaho,  for 
appellant  G.  W.  Jewett,  of  Pomeroy,  for  re- 
qwndeats. 


MAIN,  J.  Tbe  purpose  of  this  action  was 
to  recover  tot  professional  services  rendered 
defendant  and  for  moneys  expended  In  his 
behalf.  The  summons  and  complaint  were 
personally  served  upon  the  defendant  by  the 
edierUr  of  Garfield  county  on  the  28th  day  of 
February,  1910.  Tbe  defendant  not  having 
appeared,  a  judgment  was  taken  against  him 
by  default  on  the  20Th  day  of  March  follow- 
ing. On  April  26,  1916,  a  petition  was 
filed,  supported  by  affidavits,  for  the  vacation 
of  the  judgment.  The  plaintiffs  answered 
this  petition  and  supported  their  answer  by 
affidavit.  Upon  the  record  thus  made,  the 
matter  was  submitted  to  the  trial  court  on 
briefs,  and  resulted  in  an  order  denying  the 
appllcatl<xi  to  vacate.  From  this  order  the 
defendant  and  petitioner  appeals. 

No  statement  of  facts  or  bill  of  exceptions 
has  been  brought  to  this  court  The  affidavits 
in  support  of  the  petition  and  in  resistance 
thereof  are  contained  In  the  clerk's  tran- 
script These  the  respondents  move  to  strike 
because  the  including  of  the  affidavits  In  the 
transcript  does  not  make  them  a  part  of  tbe 
record  on  appeal.  This  motion  must  be  sus- 
tained. In  a  long  line  of  decisions,  only  a 
few  of  the  later  of  which  will  be  here  assem- 
bled, it  has  been  held  by  this  court  that  af- 
fidavits used  upon  a  bearing  before  the  trial 
court  cannot  be  here  considered  unless  by  the 
certificate  of  the  trial  judge  they  are  made 
a  part-of  the  record  by  being  included  in  the 
statement  of  facts  or  bill  of  exceptions.  It 
Is  not  sufficient  that  they  may  be  found  In 
the  clerk's  transcript  Thurman  v.  Klldall, 
80  Wash.  283,  141  Pac.  691;  Van  Dyke  v. 
Johnson.  82  Wash.  377,  144  Pac.  540;  Lebo- 
vltz  V.  Cogswell,  83  Wash.  174,  145  Pac.  212; 
Stafe  V.  Armstrong,  87  Wash.  275,  151  Pac. 
775. 

The  affidavits  not  being  properly  before  us, 
there  Is  nothing  here  for  review. 
The  judgment  will  therefore  be  affirmed. 

ELLIS.  C.  J.,  and  FULLERTON,  PARK- 
ER, and  WEBSTER,  JJ.,  concur. 


WIGGINS  V.  SHAW  et  aL    (No.  14306.) 
(Supreme  Court  of  Waeblngton.  Jan.  11, 191&) 

1.  FBArD-DIAMT  ComrBTAKCBB  •»298(1),  801 
(2)-— FkAUDVUNT  iNTEHT-fiurncnNCT  OF 

EVIDXNCE. 

In  suit  to  set  aside  a  conveyance  as  fraud- 
ulent to  subsequent  creditors  of  the  grantor,  evi- 
dence held  insaffldent  to  show  tbat  the  conTey* 
BDce  was  made  with  the  intent  on  the  part  of 
either  grantor  or  grantee  to  defraud  existing  or 
subsequent  creditors. 

2.  Judgment  ®=>2S0  —  Entby  —  ExprNaiNo 
Pbior  Infobual  Entbt. 

Where  the  only  final  disposition  of  tbe  case 
ever  made  by  the  trial  court  was  the  formal 
judgment  for  defendants  signed  by  the  judge 
and  entered  in  tbe  journal,  such  judgment  was 
not  anautiiorized,  in  that  ss  a  result  of  the 
court's  efforts  to  encourage  a  compromise,  the 
clerk,  after  conoluaion  of  trial,  made  an  infor- 
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II.B1  minat*  entry  that  plaintiff  have  judgment 
M  prayed,  which,  entry  waa  set  aside  and  ex- 
punged from  the  record  by  the  trial  court  as 
made  by  inadTertence  and  mistake  and  without 

direction. 

D^;iartment  1.  Appeal  from  Superior 
Court.  King  Ck)Uoty;  Boyd  J.  TaUman, 
Judge. 

Suit  by  Tbotnas  3.  Wiggins  against  Nancy 
Shaw,  Mary  Beckett,  and  others.  From  a 
Judgment  tor  defoidant  Beckett,  plaintiff 
appeals.   Jndgmait  affirmed. 

Will  H.  niompaoD,  at  Seattle  tor  appe- 
lant. J.  H.  Hawtborn^  of  Seattle,  for  re- 
spondent. 

PARKER,  J.  The  plaintiff,  Thomas  J. 
Wiggins,  claiming  to  bare  succeeded  under 
an  execution  sale  to  the  title  of  the  defend- 
ant Kancy  Shaw  to  a  house  and  lot  in  Seat- 
tle, seeks  the  setting  aside  of  a  deed  of  con- 
veyance therefor  from  the  defendant  Nancy 
Shaw  t<^  the  defendant  Mary  Beckett,  seek- 
ing recovery  of  the  poBsession  of  the  prem- 
ises and  the  quieting  of  title  thereto  in 
himself.  The  defendant  Mary  Beckett,  by 
her  answer  and  cross-anuplalnt,  alleges  that 
she  is  the  owner  of  the  premises  as  the 
grantee  of  Nancy  Shaw,  and  prays  that  her 
title  thereto  be  quieted  as  against  the  claim 
of  the  plaintiff.  Nancy  Shaw's  only  inter- 
eat  in  the  controversy  is  as  the  grantor  of 
Mary  Beckett  by  warranty  deed.  Tilal  up- 
on the  merits  in  the  superior  court  for  King 
county  resulted  In  Judgment  in  favor  of 
Mary  Beckett  as  prayed  for  by  her.  quieting 
her  title  in  the  premises  as  against  the 
claim  of  the  plaintiff,  from  which  he  has 
appealed  to  this  court. 

Mary  Beckett  la  the  mother  of  Nancy 
Sbaw.  On  January  7,  1914,  and  for  several 
years  prior  thereto,  Nancy  Shaw  was  the 
owner  of  the  premises  In  controversy.  On 
that  day  she  conveyed  the  premises  to  her 
mother.  Bfary  Beckett,  by  warranty  (Jeed. 
It  Is  not  shown  that  Naiu^  Sbaw  was  then 
Indebted  to  any  one  except  a  debt  secured 
by  a  mortgage  upon  the  premises  In  ccmtro- 
versy,  and  Indebtedness  to  Mai^  Beckett, 
her  mother,  for  sums  which  bad  been  ad- 
vanced fnHu  time  to  time.  The  amount  of 
the  conslderatiou  for  the  conveyance  Is  not 
sbown  with  certain^,  bat  that  It  was  a  con- 
siderable amount  seems  evident  from  tbe 
testimony,  and  consisted  at  Indebtedness 
owing  by  Nancy  Sbaw  to  ber  mother,  Mary 
Beckett,  for  mon^  advanced  <m  several 
occasions.  The  consideration,  in  any  eredt, 
was  ample  to  suppwt  tbe  conveyance  as  be- 
tween themselves.  On  Jane  4,  1814,  Thom- 
as J.  W^glns  commenced  an  action  in  the 
superior  court  for  King  county  against  Nan- 
cy Shaw,  seeking  recovery  of  damages  which 
he  alleged  resulted  to  him  from  certain 
slanderous  words  spoken  of  and  concerning 
him  by  Nancy  Shaw  on  aftd  after  March 
25,  1814;  which  date,  it  will  lie  noticed,  was 


over  two  months  after  the  conveyance  made 
by  Nancy  Sbaw  to  her  mother.  On  Novem- 
ber 21,  1S14,  aiat  actton,  having  been  tried 
upon  the  merits,  resulted  in  Judgment  in 
favor  of  appellant,  awarding  him  damages 
in  the  sum  of  |200  against  Nancy  Shaw. 
On  Decemlwr  4,  appellant  caused  ex- 

ecution to  be  Issued  upon  that  Judgment 
and  caused  the  sheriff  of  King  county  to  of- 
fer for  sale  thereunder  all  the  right,  title, 
and  interest  of  Nancy  Shaw  In  and  to  the 
premises  In  controven^.  Appellant,  b^ng 
the  highest  bidder  therefor,  became  the  pur- 
chaser of  all  the  right,  title,  and  interest 
of  Nancy  Shaw  in  and  to  the  premises  at 
the  execution  sale,  and  a  certificate  of  pur- 
chase was  Issued  to  him  accordingly.  On 
March  7,  1918.  there  being  no  redemption 
from  the  execution  sale  and  more  than  one 
year  having  elapsed,  the  eberiff  Issued  to 
the  appellant  his  deed,  conveying  all  the 
right,  title,  and  Interest  of  Nancy  Sbaw  In 
and  to  the  premises.  Appellant's  claim  of 
title  rests  upon  this  deed,  which  it  may  be 
conceded  would  result  in  him  becoming  tbe 
owner  of  the  premises  but  for  the  prior  caa- 
veyance  of  /S'ancy  Shaw  to  ber  mother, 
which  conveyance  is  here  sought  to  be  set 
aside  by  him. 

[1]  It  is  contended  In  the  appellant's 
behalf  that  the  ctmveyanoe  of  the  premises 
made  by  Nancy  Shaw  to  ber  mother,  Mary 
Beckett,  on  January  7,  1814,  is  void  as  hav- 
ing been  made  with  intent  on  the  part  of 
both  Nancy  Shaw  and  Mary  Beckett  to  de- 
fraud creditors,  and  that  therefore  the  prem- 
ises were  subject  to  sale  under  the  execn- 
tioa  as  the  property  of  Nancy  Shaw.  It 
is  at  once  apparent  that,  in  order  to  suc- 
cessfully maintain  this  contentloo,  appellant 
must  show  that  the  conveyance  of  January 
7,  1914,  was  made  with  Intent  to  defraud 
creditors  of  Nancy  Shaw,  who  were  to  be- 
come such  after  the  maUns  of  tbe  oonv«y- 
anee,  since  appellant  was  not  in  any  sense 
a  creditor  of  Nancy  Shaw  until  the  slander- 
ous words  were  Qtoken  by  Nancy  Shaw  tm 
and  after  iiaxvb  25,  1914,  over  two  months 
aft»  tbe  making  by  her  of  the  conveyance 
of  the  premises  to  ber  mother  on  January 
T,  1814.  There  can  be  such  a  thing  as  « 
conveyance  being  void  as  to  nbsequent 
creditors  because  of  being  made  with  Intent 
oa  the  part  ot  the  grantor  and  grantee  to 
def  aud  such  creditOTS.  12  B.  G.  L.  But 
to  set  aside  msSi  a  conveyance  aa  that 
ground  there  must  be  jfTooC  of  Intent  to  de- 
fraud Bubsequent  creditors,  of  the  most  posi- 
tive and  convincing  dunuter,  and  that  tbe 
Intent  to  so  defi'aad  must  exist  on  the  port 
of  both  the  grantor  and  the  grantee.  We 
have  no  proof  here  evidencing  fraud  on  the 
part  of  Mary  Beckett,  the  grantee,  except 
such  as  might  be  inferred  from  the  mere 
fact  that  the  amount  ovrlng  to  her  by  Nancy 
Shaw  may  have  been  somewhat  less  in  the 
aggregate  than  the  full  value  of  the  pre- 
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mlses  eonTeyed.  Of  course,  Hary  Beckett 
was  not  called  upon  to  take  notice  of  any 
existing  creditors  of  Nancy  Shaw,  becausb^ 
as  we  liave  seen,  there  were  no  existing 
creditors  who  could  have  been' defrauded  by 
tbe  conveyance,  so  that  even  the  drcnm- 
stance  of  a  grantee  having  existing  credi- 
tors, whldi  is  sometimes  considered  as  be- 
ing material  to  the  questlffli  of  Intent  to 
defraud  subsequent  creditors.  Is  absent.  Tt 
ia  little  short  of  inconceivable  that  Kaney 
Shaw  should  convey  this  property  to  her 
mother  for  the  purpose  of  defrauding  a 
creditor  to  become  sntA  In  the  future  grow- 
ing out  of  damages  aa  the  result  of  defama- 
atory  words  she  was  to  utter  over  two 
months  after  the  making  of  the  conveyance. 
It  jBeems  to  us  that  the  proof  wholly  fblls 
to  show  that  ttie  conveyanoe  h»e  In  ques- 
tlott  was  made  with  Intent  on  tbe  part  of 
eHher  Nancy  Shaw  or  Mary  Beckett  to  de- 
fraud either  existing  or  subsequent  credi- 
tors, nor  do  we  Uilnlc  the  conveyance  was  in- 
tended as  otbw  than  an  absolute  conveiy- 
-ance  of  the  xiremlaea.  The  following  ded- 
sUma  of  this  court  are  at  Interest  in  this 
connection  and  In  harmony  with  this  view, 
thou^  we  do  not  dte  them  as  being  exact- 
ly in  point:  Eggleston  v.  Sheldon,  86  Wash. 
422,  148  Pac  575;  Henry  v.  Tost,  88  Wash. 
83,  152  Paa  714;  Allen  v.  Allen.  96  Wash. 
689. 166  Pac.  889. 

[2]  Some  OHitentlon  Is  made  In  appel- 
lant's behalf  that,  prior  to  the  oxtering  of 
the  Judgment  ai^>ealed  from,  the  court  had 
announced  its  decision  and,  In  effect,  render- 
ed a  Judgment  In  favor  of  appellant,  and 
therefore  had  no  authority  to  render  the 
judgment  in  favor  of  Mary  Beckett  which 
la  here  appealed  from.  The  drcumstences 
disclosed  by  the  record  upon  wlilch  appel- 
lant relies  are  somewhat  involved.  This 
condition  of  the  record  grew  out  of  an  at- 
tempt on  the  part  of  the  court  to'  encour- 
age a  compromise  of  the  controversy  be- 
tween the  parties,  which  they  also  seem  to 
have  thouji^t  possible  to  bring  about.  The 
clerk  on  December  11,  1916,  some  10  days 
after  the  conclusion  of  the  trial,  made  an 
Informal  minute  entry  "that  plaintiff  in  this 
case  have  judgment  quieting  title  as  pray- 
ed." The  trial  court  thereafter  decided  that 
this  entry  was  made  by  inadvertence  and 
mistake  on  the  part  at  the  clerk  and  with- 
out direction  of  the  court,  and  it  was  tor 
that  reason  set  adde  and  expunged  from 
the  record.  Thereafter  the  formal  judg- 
ment here  an>ealed  from  was  prepared  and 
entered.  We  see  nothing  in  this  contention 
except  the  claim  tliat  the  trial  court  erred 
In  setting  aside  and  e^unglng  from  the  rec- 
ord this  informal  minute  entry,  and  there- 
after signing  and  entering  a  formal  Judg- 
ment quieting  title  In  respondent  Mary 
Beck^  hofAiag  to  the  record  aa  a  whole, 


we  are  cenvlnced  that  the  formal  Judgment 
signed  by  the  Judge  and  entered  In  tbe  Jour- 
nal, which  Is  here  appealed  from,  13  the  only 
final  disposition  of  the  case  ever  made  by 
tbe  trial  court 
The  Judgment  is  affirmed. 

ELLIS,  G.  J.,  and  WEBSTBR.  MAIN,  and 
FULLERTON,  JJ.,  concur. 


BUPE  V.  KEMP.    (No.  1433L) 

(Supreme  Oourt  of  Wishiogton.    Jan.  16, 

1918.) 

1.  PABTITXB8HIP  9=tQ&-~SAlX  OW  PaBTRBB'S 

Intkeest— Necessitt  or  Wbitten  Tbans- 

FEB. 

Under  a  contract  of  sale  by  one  partner  to 
the  other,  for  cash  and  a  note  for  the  balance, 
of  the  retiring  partner's  interest  In  the  partner- 
ship and  in  a  marketing  contract  of  a  patented 
device,  the  continuing  partner  could  not  recover 
paymento  made  and  secure  cancellation  of  the 
note  beeaose  of  tbe  robing  partner's  failure  to 
make  the  agreed  transfer,  where,  although  such 
transfer  was  not  made  by  a  technical  assign- 
ment or  writing,  the  retiring  partner  ceased  to 
be  a  factor  in  tbe  bniijien  and  the  omtiuaing 
partner  aisnmed  foil  cmitral  aod  ownership 
over  it  and  modified  the  marketing  contract; 
the  transfer  being  effected  in  fact,  so  that  the 
manner  of  making  the  transfer  was  immaterial. 

2.  Pabtnebsbip  *=»95— Sals  or  PABTina's 
iNrBBKav— LuaiiJTT  of  Buteb. 

Under  a  contract  of  sale  by  one  partner  to 
the  other,  for  cash  and  note  for  the  balance,  of 
the  retiring  partner's  interest^  the  continuing 
imrtner  was  liable  for  the  amount  of  unpaid 
balance  of  the  note  where  the  continuing  part- 
ner destroyed  the  partnership  aasets,  either  on 
the  theory  of  direct  obligation  on  the  note  or  on 
the  ground  that,  aasnmuig  the  partnership  still 
in  existence,  such  destruction  gave  the- retiring 
partner  a  right  of  action  for  the  unpaid  bal- 
ance of  his  Interest  in  aoch  assets,  which  un- 
der the  contract  would  be  tbe  amount  unpaid 
on  the  note. 

&  Appeal  and  Ebbor  «=»347(lH-TiiaB  or 
Taking  Appbai^ 
The  time  for  taking  appeal  in  a  caae  tried 

by  the  court  without  a  jury  begins  to  run  from 
the  time  of  entry  of  formal  jadgment  and  not 
from  Uie  time  when  the  court's  decision  is  made 
or  wlien  motion  for  new  trial  is  denied. 
4.  Appeal  and  Ebbob  «=3419(1)— Notice  of 
Affeal—Fobual  Judgment  Entbt. 
In  a  case  tried  by  the  court  without  a  jury 
where  formal  Judgment  is  entered,  appeal  is 
from  so<di  jodpnant  and  not  from  the  courtfs 
decision. 

6.  Appeal  and  Ebbob  «=>384(3)  —  Appeal 
Bond— Technical  DEracTS. 
Notwithstanding  Rem.  Code  1915,  {  1722, 
requiring  appeal  bond  conditioned  that  appel- 
lant pay  all  costs  and  damages  that  may  be 
awarded  "against"  him,  a  bond  conditioned  that 
appellant  nay  all  costs  and  damages  that  may 
be  awarded  to"  him  is  sufficient,  the  defect  be- 
ing but  technical,  since,  in  view  of  the  policy 
evidenced  by  Rem.  Code  1915,  H  777,  1413. 
8327,  as  to  technical  informalities  in  tbe  bond, 
appellant  could  not  plead  such  defect  to  defeat 
recovery. 

6.  Appeal  and  SIbbob  «3»8ffi— Apfkax.  Bokd 

—AMOUNT. 

An  appeal  bond  on  a  Judgment  for  money 
paid  and  also  for  the  cancellation  and  delivery 
of  note  made  by  respondent  plaintiff  was  not  in- 
sufilcient  in  amount  because  not  covering  dou- 
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ble  the' amount  of  flie  note,  where  the*judBment 
did  not  direct  defendant  to  cancel  or  deliver  It, 

but  directed  that  the  note,  being  on  file  as  de- 
fendant's exhibit,  be  canceled  by  the  clerk  of 
court  and  delirered  to  plaintiff. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  King  Dykeman,  Judge. 

Action  by  C.  M.  Supe  against  Troy  W. 
Kemp.  From  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed,  wltti  directions. 

Smith,  Newcomb  &  Worthington,  of  Seat- 
tle, for  appellant.  3.  W.  BuBS^,  of  Seattle, 
for  respondent. 

CHADWICK,  J.  Prior  to  April  2,  1915, 
plaintiff  and  defendant  were  partners  and  as 
such  had  contracted  with  one  Knight  K. 
Parker,  who  had  applied  for  letters  patent 
upon  a  shock  absorber  to  be  used  on  automo- 
biles, for  the  manufacture  and  sale  of  that 
article  within  a  certain  territory.  On  April 
2,  1916,  Kemp  disposed  of  his  interest  In  the 
partnership  and  its  assets  for  the  agreed 
price  of  $1,500.  Twenty-flve  dollars  was 
paid  in  money  and  a  note  executed  for  $1,- 
476  payable  30  days  after  date.  The  parties 
evidenced  their  Intentlona  by  the  writing  fol- 
lowing: 

"April  2,  1916. 

"Received  of  C.  M.  Rupe.  a  note  for  fourteen 
hundred  seventy-five  (|1,475.00)  dollars  and  a 
check  for  twenty-five  ($25.00)  dollars  in  consid- 
eration of  which  I  agree  on  or  before  April  3, 
1915,  to  transfer  to  aaid  C  M.  Rupe  all 
right,  title  and  interest  and  all  of  the  right,  ti- 
tle and  interest  of  Harry  Kemp  in  an  agree- 
ment to  market  the  Parker  shock  absorber  made 
with  K.  K.  Parker  and  to  turn  over  to  aaid  C. 
M.  Rupe  all  interest  In  a  partnership  agree- 
ment niade  with  C.  H.  Rupe  and  the  said  G.  M. 
Rupe  agrees  to  take  over  and  pay  all  the  bilis 
of  the  firm  of  Rupe  &  Kemp  and  said  0.  M. 
Rupe  is  to  become  sole  owner  of  all  of  the  as- 
sets of  the  Rape  &  Kemp  DartoerBhlp. 

"Troy  W.  Kemp. 

"Witness:  Geo.  W.  Kemp." 

On  May  29,  1915,  a  payment  of  $300  was 
made  on  this  note.  No  further  payments 
were  ever  made  by  the  plalntlir.  On  Sep- 
tember 9th  following,  plaintiff  began  action 
against  defendant  alleging  the  transaction 
as  we  have  detailed  it  and  that  defendant 
had  failed,  neglected,  and  refused  to  transfer 
to  plainUff  any  part  of  bis  interest  In  the 
contract  made  with  Parker  to  manufacture 
and  sell  the  shock  absorbers  or  to  turn  over 
to  plaintiff  any  or  all  of  his  interest  in  the 
partnership  assets  at  the  time  specified  or 
at  any  time. 

Defendant,  after  setting  up  the  transac- 
tion, alleges  that  plaintiff  took  charge  of  all 
the  business  of  the  partnership  and  conduct- 
ed it  as  his  own;  that  through  his  neglect 
and  connivance  he  had  permitted  the  con- 
tract to  be  <anceled  by  Parker;  and  that,  if 
the  partnership  property  was  lost  to  him, 
it  was  because  of  his  own  neglect  and  wrong 
doing.  By  way  of  cross-complaint,  he  set 
up  the  note  given  by  plaintiff,  and  asked 
Judgment  for  the  amount  due.  A  trial  was 
)iad  before  the  court  without  a  jury.  Judg- 


ment was  entered  in  favor  of  plaintiff  for 
tile  amount  paid  by  him  to  defendant  and 
ordering  that  the  note  be  canoeled. 

It  Is  the  theory  of  appellant  that  plain- 
tiff's action  is  one  for  rescission  and  dam- 
ages and  that  he  cannot  recover  because  he 
has,  by  his  own  voluntary  act,  put  it  beyond 
his  power  to  place  appellant  in  statu  Qua 
Counsel  for  respondent  insists,  however,  that 
the  action  la  one  for  damages,  Ms  right 
resting  In  a  failure  of  consideration,  thus 
putting  DO  burden  of  rescission  upon  blm. 

Although  inclined  to  the  theory  of  app^ 
lant,  we  are  of  the  opinion  that  respondent 
cannot  recover  even  upon  his  own  theory. 
The  record  shows  that  it  was  the  oidnion 
of  the  trial  Judge  tliat  appellant  could  not 
be  heard  because  he  had  not  made  out  and 
delivered  an  assignment  as  provided  In  the 
contract  of  April  2d.  In  the  agreement  It 
is  said: 

"I  agree  on  or  before  April  3,  1915,  to  trans- 
fer to  said  C.  H.  Rape  all  my  right,  title  and 
interest,  etc,  .and  all  of  the  right,  title  and  in- 
terest of  Hariy  Kemp  in  an  agreement  to  mar- 
ket the  Parker  shock  absorber,  ct&" 

But  ve  Uilnk  reqMnid«it  la  In  no  podtlon 
to  complain  of  the  tedinlcal  want  of  an  as- 
signment, or  transfer  of  the  partnersh^  as- 
sets, by  a  writing.  Tbe  testimony'  abowa  that 
from  the  day  this  contract  was  executed  de- 
fendant ceased  to  be  a  factor  In  the  busi- 
ness ;  that  plaintiff  took  It  over  and  operas 
ed  It  for  a  certain  time;  that  he  paid  the 
$300,  on  the  note;  that  he  negotlBted  with 
Parker,  the  patentee,  and  agreed  with  him 
that  the  contract  should  be  modified  in  a 
material  part ;  and  that  it  was  so  modified. 
The  testimony  shows,  Infercntlally  at  least, 
that  the  cancellation  of  the  contract  was  a 
thing  understood  between  Parker  and  the 
plaintiff.  Resfwndent  could  have  done  no 
more  with  the  property.  If  he  had  an  aaaign- 
ment,  than  he  did  wlthmit  It 

In  determining  the  rights  of  the  parties, 
we  must  assume  that  the  value  of  the  part- 
nership assets  on  the  2d  day  of  April,  1916, 
was  $3,000.  The  contract  was  canceled  on 
August  26,  1915,  On  account  "of  the  non- 
payment of  royalties  as  provided  for  tbere- 
lu  and  further  on  account  of  your  failure 
to  render  statements  as  provided  therein." 
The  contract  with  Parker  provided  that  the 
licensees  were  to  make  "a  full  and  complete 
report  in  writing  on  the  first  Monday  of 
January  and  July  of  each  year  of  all  shock 
absorbers  manufactured  and  sold"  by  them. 
Respondent  and  Parker  agreed,  one  with 
the  other,  and  modified  this  contract  by  In- 
terlining these  words  "and  to  remit  to  li- 
censor all  royalties  collected  by  them  every 
thirty  days  beginning  with  July  1,  1915." 
At  the  time  respondent  made  this  modifica- 
tion, he  knew  that  he  had  the  entire  charge 
and  control  of  the  partnership  property,  and 
that  the  appellant  had,  as  between  themselves, 
retired  therefrom.  It  Is  unnecessary  to  no- 
tice other  material  modlficatlona.  Bespond- 
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eat  br  tbis  act  put  It  b^ond  bis  power  to 
claim  a  destructloa  or  loss  of  partnerahlp 
assets,  or  to  diarge,  as  against  bis  partner, 
a  {(nleltore  of  tbe  contract  on  tbe  ground 
of  nonperformance 

We  cannot  believe  tbat  a  property  worth 
98,000  In  April  would  be  permitted  to  become 
valueless  on  the  Ist  day  of  July  for  a  faU< 
ure  of  a  report  of  the  doings  of  a  partner- 
sblp  unless  the  party  having  it  In  his  keep- 
ing had  dcUberatdy  set  about  to  destroy  it 
to  serve  hla  own  ulterior  purposes. 

Li,  I]  Whetber  tbe  transaction  be  treated 
as  an  executed  sale  between  tbe  parties,  or 
whether  we  adopt  the  theory  ct  respondent 
and  say  that  the  contract  was  not  exscated 
because  a  written  assignment  was  not  made 
out  by  appellant,  respondent  cannot  recover. 
If  tbe  contract,  the  execution  of  which  It  is 
insisted  Is  essential  to  the  light  of  appellant 
to  defend  this  action,  or  to  recover  upon  bis 
note,  was  not  made  out,  It  would  follow  that 
the  partnersblp  was  still  in  existence,  and 
ajvdlant  would  have  a  right  of  action  against 
reapondoit  tor  a  destruction  of  the  partner- 
ship assets,  which,  by  the  contract  of  the 
parties,  were  of  tbe  value  of  93,000.  In  that 
event  appellant  would  be  entitled  to  recover 
in  a  prcver  action  the  unpaid  balance  of  that 
value,  which,  under  the  fticta  of  this  case, 
would  be  the  amount  bUU  due  upon  tbe 
promissory  note. 

Tbe  gist  of  this  case  lies  not  in  the  fact 
that  the  parUes  failed  to  execute  a  paper. 
If  the  parties  agree  to  do  a  certain  thing  In 
a  certain  way,  and  they  do  tbat  thing  but 
not  in  that  certain  way,  the  way  agreed  up^ 
on  becomes  immaterial,  and  tbe  parties  are 
bound  by  their  contract  as  executed,  and  not 
by,  or  because  of,  the  manner  In  which  they 
had  first  agreed  to  be  bound.  It  Is  not  the 
pai>er,  but  the  property,  tbat  Is  the  snbiect- 
matter  of  this  action.  The  purpose  of  the 
parties  in  agreeing^  to  give  and  recd.ve  an 
assignment  was  to  evidence  the  sale.  All 
testlnuHiy  tfam  wltb  reference  to  the  Aill- 
ure  of  the  appelant  to  execute  the  writing 
is  wholly  Immaterial,  for  the  sale  was  made, 
and,  by  the  admission  of  req;>ondent  him- 
self, the  property  passed  to  his  sole  owner- 
ship. The  sale,  then,  is  evidenced  by  the 
conduct  of  the  parties,  and  the  assignment 
would  neither  add  to,  nor  detract  from,  tbe 
right  of  either  party.  The  law  Is  elementary. 
No  citation  of  authority  Is  necessary. 

Respondent  has  moved  to  dismiss  the  ap- 
X>eal. 

[3]  Tbe  case  was  tried  by  the  court  with- 
out a  Jury  on  July  26,  1916.  On  July  29th 
the  court  made  Its  decision  awarding  judg- 
ment to  the  plaintiff.  The  clerk's  minute 
entry  Is  as  follows:  "Court  finds  for  plaln- 
tur."  On  the  7th  day  of  August,  the  court 
made  findings  of  fact  and  conclusions  of  law. 
A  motion  for  a  new  trial  was  denied  on  Sep- 
tember 16th.  On  February  16,  1917,  defend- 
ant moved  for  an  order  compelling  plalntlfC 
to  prepare  a  formal  Judgment  entry.  This 


le^cndent  dU  under  fiie  ctMnpnlsion  of  tbe 
court's  order.  Judgment  was  entered  on 
March  29,  1917.  The  nottoe  of  appeal  was 
served  on  April  3d.  Kespondent  contends 
tbat  the  judgment  of  the  court  was  rendered 
on  the  2dth  day  of  July,  1916,  and  tbat  tbe 
time  for  taking  anneal  began  to  run  at  that 
time,  or  In  any  event  when  the  motion  for 
a  new  trial  was  overruled.  We  bave  fre- 
quently held  tbat  tbe  time  for  the  taking  of 
an  appeal  In  a  case  tried  by  tb»  court  with- 
out a  jury  begins  to  mn  flrom  the  time  of  the 
entry  of  a  formal  Judgment  Robertson  v. 
Shine.  60  Wash.  488,  97  Pac.  497;  Oust  v. 
Gust,  70  Wash.  695,  127  Fac.  292. 

[4]  The  second  ground  of  rewondenfs  mo- 
tion is  that  the  notice  of  a^eal  does  not 
designate  with  reaaimable  certainty  from 
what  Judgment  the  wpeal  Is  taken.  This 
ground  is  based  upon  the  theory  that  two  « 
final  Judgments  wer?  entered — iwe  on  July 
29,  1916,  and  the  other  on  March  29,  1917. 
But  one  iJudgment  was  entered  tbat  of 
March  29,  1917. 

[6]  BeegKindeiit  moves  to  dismiss  upon  the 
further  ground  that  bond*  wbUdi  purports  to 
be  an  appeal  and  supersedeas  bond,  Is  null 
and  void  for  two  reasonst  First,  because  tbe 
condition,  "that  appelluit  shall  pay  all  costs 
and  damages  that  may  be  awarded  to  blm  on 
appeal,  or  on  dismlasal  fhere<^"  does  not 
meet  the  requtrasient  of  Rem.  Oode,  |  1722, 
wtaldi  provides  that  soc9i  bond  "sball  be  con- 
ditioned that  the  ai^llant  win  pay  all  costs 
and  damages  that  may  be  awarded  against 
him  on  the  aiK>eaI,  or  on  tbe  dismissal  tbere- 
of."  It  Is  argued  that  tbe  statnte  provides 
that  ^e  bond  shall  run  in  favor  of,  and  f<^ 
the  protectlui  of,  tbe  reigrandent,  while  the 
bond  In  this  case  Is  in  form  for  tbe  protec- 
tion of  tbe  appeilant.  We  regard  tbls  ob- 
jection tLB  technical.  Tbe  policy  of  tbe  law, 
that  one  for  whose  benefit  a  bond  ia  given 
shall  not  be  denied  because  of  any  technical 
Informality  In  the  bond,  has  been  evidenced 
by  many  statutes  passed  In  this  state  (Rem. 
Code,  fiS  777, 1413.  and  8327).  and  declaied  in 
several  decisions  of  this  court  The  only  in- 
terest respondent  can  have  in  the  matter  la 
to  Insure  a  bond  up<m  which  a  recovery  could 
be  had.  Neither  appellant,  nor  bis  surety, 
could  defeat  a  recovery  by  a  plea  of  a  de- 
flect In  form.  TbB  bond  is  sufficient.  Thomas 
V.  Lee,  74  Wa^.  287,  183  Fac.  446,  134  Pac 
510;  Tost  V.  Empire  Surety  Co.,  69  Wasih. 
897.  125  Pac.  167. 

[I]  It  Is  further  urged  that.  Inasmuch  as 
the  Judgment  Is  for  the  sum  of  9366.99  and 
also  for  tbe  cancellation  and  delivery  to 
plaintiff  of  the  note  upon  wbldi  the  oounter- 
clalm  Is  made,  tbe  bond,  b^ng  In  form  an 
appeal  and  supersedeas  bond.  Is  insufficient 
because  the  amount  of  tbe  bond  is  fixed  at 
only  $1,000. 

If  we  understand  tbe  theory  of  respondent. 
It  is  that,  Inasmuch  as  tbe  amount  due  upon 
tbe  note  set  up  In  tbe  cross-complaint,  and 
which  Is  ordered  to  be  cancded,  amounted  at 
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tbe  time  the  Judgment  was  mtraed  to  the 
sum  of  91.356  and  liit»«at.  tbe  bond  should 
have  been  for  a  sum  equal  to  double  the 
amount  of  the  Judgment  and  the  value  of 
tbe  note.  Respondoit  has  misread  tbe  Judg- 
ment  It  imts  no  dnty  of  canceling  or  de- 
livering the  note  upon  appellant  Tbe  note 
had  been  flled  as  an  exhibit  in  the  case.  The 
Judgment  of  tbe  court  is  "that  the  note  coun- 
terdaimed  on  by  defendant  herein  (being  on 
file  her^  as  defendant's  exhibit)  be  cancel- 
ed  by  tbe  clerk  of  this  court  and  delivered  to 
the  platntifE  her^."  If  the  court  had  di- 
rected the  appellant  to  deliver  the  note  for 
cancellation,  It  might  have  been  proper  to 
have  procured  an  order  for  a  supersedeas  In 
soToe  prescribed  sum ;  but  the  Judgment  calls 
for  nothing  more  on  the  part  of  the  appel- 
lant than  the  giving  of  a  cost  bond. 

Judgment  is  reversed,  with  directions  to 
enter  a  judgment  denying  a  recovery  to 
plaintiff.  Appellant  will  take  Judgment  for 
the  amount  demanded  in  his  cross-oomidaint 

ELLIS,  O.  J.,  and  MOUNT,  H0RBI8,  aiMl 
HOLCOMB,  JJ.,  concur. 


R00SR8  V.  LIPFY  et  uz.   (No.  18641.) 

CSnpreme  Court  of  Wasliingtcn.  Jan.  9,  191&) 

Bbokbbs  «s»43(8>-~Autbo«tt  xif  WaiTiNe— 
Descbiptiok  of  Lands— Sufficibnct. 
Under  Rem.  Code  1915,  $  5289,  providing 
that  an  agreement  authorizing  the  employment 
of  a  broker  to  sdl  or  purchaae  real  estate  for 
compensation  or  oommission  shall  be  void  un- 
less in  writing  signed  by  the  party  to  be  charg- 
ed, a  contract  agreeing  to  pay  a  broker's  commis- 
sion for  fumishiog  a  buyer  or  part;  who  would 
exchange  for  "my  stock  ranch  located  in  sec- 
tions 9,  17,  and  21,  township  3  south,  range 
13  east,  Sweetgrass  county,  Mont.,"  was  un- 
enforceaEle  for  want  of  sufficient  land  descrip- 
tion. 

Ellifi,  G.  J.,  and  Morris,  Msfai,  and  Holcomb, 
JJ.,  dissenting. 

Ed  Banc.  Appeal  from  Superior  CJourt, 
King  County ;  Wm.  H.  Pemberton,  Judge. 

Action  by  L.  H.  Rogers  against  Charles 
H.  Llppy  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  and  action 
dismissed. 

Edward  B.  li^ylra,  of  Seattle,  for  appel- 
lants. H.  D.  Allison,  of  Seattle,  for  reqicmd- 
ent. 

PARKER,  J.  The  plaintiff,  Rogers,  seeks 
recovery  from  the  defendants,  lAppy  and 
wife,  compensation  tor  services  which  he  al- 
leges were  rendered  by  him  under  the  follow- 
iug  written  ccmtract: 

"Commisdon  Agreement 

"Seattle,  Wash,,  March  4,  1916. 
"It  is  hereby  understood  and  agreed  by  C.  H, 
Lippy  and  L.  H.  Rogers:  That  in  case  said  L. 
H.  Rogers  furnishes  a  buyer  or  a  party  who 
wiU  exchange  for  toy  stock  ranch  located  in  sec- 
tions 0,  17,  and  21,  township  3  south,  range  13 


east,  Sweetgrass  eounty,  Mxmtt  for  properties 

presented  by  him,  I  hereby  agree  to  pay  the 
said  Li.  H.  Rogers  a  commission  of  ^1250,  on 
the  valuatioQ  of  $40,000.  This  particularly  re- 
fers to  t^e  Espanola  ApartmeDts  and  Land  oc- 
cupied by  said  apartment  on  the  west  side  of 
Meventh  avenue  between  Pike  and  Cnitm 
streets,  80x128  feet.  The  present  owners  are 
Mr.  and  Mrs.  W.  S.  Craig.  Settlement  and  ad- 
joBtments  to  be  made  when  deeds  are  passed  to 
said  property.  O.  B.  Uppy. 

a  H.  Lii 


'Mrs. 


ippy. 


Trial  in  the  supnior  court  without  a  Jury 
resulted  in  findings  and  Judgmrat  in  favor 
of  the  plaintiff,  from  which  the  drfandants 
have  ai^ealed  to  this  court 

Respondent  was  at  the  time  in  question 
engaged  In  the  real  estate  brokerage  baalness 
in  Seattle.  Mr.  Lippy  made  known  to  re- 
spondent his  desire  to  sell  or  exchange  his 
Montana  stock  ranch  for  Soittle  property. 
Respondent,  knowing  that  Mr.  and  Mrs.  Craig 
desired  to  dispose  of  their  property  In  Seat- 
tle, known  as  the  "Elepanola  Apartments," 
suggested  to  Mr.  Lippy  the  possibility  of  an 
exchange  ot  their  ranch  for  the  apartment 
property ;  It  appearing  that  there  was  not  a 
great  difference  in  the  respective  values  of  the 
properties,  which  difference.  It  was  thought, 
could  be  adjusted  satisfactorily.  There- 
upon the  coramlssicm  contract  abore  quoted 
providing  for  respondent's  compensatton  was 
executed.  Mr.  and  Mrs.  Lippy  were  introduc- 
ed to  the  Cralgs  by  respondent,  were  shown 
over  the  apartment  property,  and  on  March 
6,  1916,  entered  Into  a  contract  with  Mr.  and 
Mrs.  Cralg  for  an  exchange  of  the  Montana 
ranch  for  the  apartment  pr<^rty.  This  con- 
tract was  In  writing,  duly  signed  and  ac- 
knowledged by  the  Oralgs  and  lippya.  It 
became  a  binding  obligation  on  the  part  of 
all  parties  to  make  the  exchange  by  the  ex- 
ecution of  conveyances  for  the  respective 
properties.  The  Cralgs  were  able  and  will- 
ing to  consummate  the  exchange  according  to 
the  terms  of  the  exchange  contract,  but  the 
Lippys  refused  to  do  so.  Thereupon  resjiond- 
ent  commenced  this  action  to  recover  his 
compensation  for  services  rendered  under  the 
commission  contract,  resulting  In  Judgment 
In  his  favor  as  above  noticed.  By  tbe  provi- 
sions of  section  6289,  Rem.  Code,  contracts  of 
this  nature  must  be  evidenced  In  writing  to 
render  them  enforceable,  that  section  being. 
In  effect,  a  statute  of  frauds  with  reference  to 
such  contracts.  We  are  confrcaited  with  the 
questiMi  of  the  sufficiency  of  the  descrlptlou 
In  this  commission  cmitract,  of  the  land  owned 
by  appellants  to  be  so  exchanged.  The  only 
words  of  the  description  are  "my  stock  ranch 
located  in  sectlona  9,  17  and  21,  township  3 
souths  range  13  east,  Sweetgrass  county, 
Mont" 

In  CuBhlng  v.  U(march  Timber  Co.,  75 
Wash.  678,  135  Pac.  660,  Ann.  Cias.  ldl4C. 
1239,  reviewing  at  smna  length  the  question 
of  the  necessity  of  snch  contracts  containing 

a  description  of  the  property  with  reference 
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to  which  they  are  made,  Judge  EIUb,  flpeaUns 
for  the  court,  observed : 

*To  BToid  the  uncertainty  against  which  the 
statute  is  diracted,  it  is  olnioiulT  w  necemary 
that  tbe  snbiect-matter  of  tiie  sate  be  rafldan^ 
If  described  aa  that  the  amoont  of  the  eommla- 
Bion  be  sufficiently  stated.  •  •  •  The  em- 
ployment, the  description  of  the  real  estate,  and 
the  aneemeat  to  pa/  the  CMDmisaion  are  ul  es- 
sentials to  any  inituig  meeting  the  terms  of  the 
statute.  •  •  *  The  deacriptioii  being  essen- 
tial, it  follows  that  it  must  be  such  a  descrip- 
tion as  would  meet  the  requirements  of  a  suffl- 
<^ent  deacriptitm  onder  any  other  phase  of  the 
atatate  of  frauds,  aa,  for  instance,  wlien  iuTokHl 
in  actions  for  apednc  performance." 

It  Is  true  the  descriptliai  there  Involved 
waa  more  deficient  than  tbat  here  In  qne»- 
tlon.  We  call  attention  to  the  role  thus  stat- 
ed by  Judge  EiUs,  however,  to  show  tbat 
the  descrUttion  Is  as  madi  a  necessary  pert 
of  such  a  contract,  to  be  evidenced  In  writinf 
as  any  other  portion  of  the  contract 

In  Thompson  v.  En^sh,  76  Wash.  28,  185 
664,  holding  a  somewhat  similar  de- 
scrlptlMi  insufficient  to  satisfy  the  statute, 
Judge  Main,  speaking  for  the  court,  said: 

"The  description  of  the  property  as  contain- 
ed in  Qie  contract  was,  'Seventy-nine  acres  in 
section  80,  township  2  N.,  range  8  B.,  W.  M., 
Clarke  Co.,  Wn.  Owner,  A.  E.  EngUsh/  It 
will  be  observed  that  this  description  doea  not 
specif  which  79  acres  in  section  30  waa  intend- 
ed. To  ascertain  this  fact,  resort  most  be  had 
to  oral  testimony.  The  description  given  can- 
not be  applied  to  any  definite  property." 

It  will  be  noticed  that  the  description  there 
Involved  was  lltnlted  to  land  In  one  named 
section,  while  this  description  Is  even  more 
general,  being  limited  to  land  in  three  named 
sections.  It  was  accompanied  by  the  name  of 
the  owner,  as  this  description  is. 

In  the  late  case  of  Oilman  v.  Brunton,  M 
Wash.  1, 181  Pac.  835,  there  was  involved  the 
following  description,  which  was  challenged 
as  not  being  snQlclait  to  support  spedflc  per- 
formance : 

"Whereas,  W.  B.  Brunton  and  Opal  M.  Brun- 
ton, parties  of  the  first  part,  are  the  owners  in 
fee  simple  of  the  following  bounded  and  de- 
scribed property,  situated  in  the  county  of 
Clarke,  state  of  Washington:  48  acres,  more  or 
less,  bounded  on  the  north  by  Cedar  creek  and 
sitnated  about  one  mile  east  of  Etna,  Wash., 
said  property  being  the  same  property  conveyed 
to  the  party  of  the  first  part  by  W.  Tate  and 
wife  in  U12." 

TbiB  deBciipti(m  not  only  has  the  owners' 
names  in  connectitm  therewith,  but  a 
ence  therein  to  the  property  as  being  the 
same  as  that  conveyed  by  named  parties  to 
named  parties  in  a  certain  year.  Yet  it  was 
held  Insufficient  upon  the  authority  of 
Thompson  v.  Eng^lshf'  supra.  We  think  the 
manner  of  mmtloning  the  owners*  names  In 
connection  with  or,  as  we  might  say,  as  a  part 
of  the  description  in  Thompson  v.  English 
and  Gllman  v.  Brunton,  means.  In  substance, 
the  same  as  the  words  "my  stock  ranch"  In 
the  description  here  In  question,  and  furnish- 
ed aa  much  aid  to  the  descriptions  In  those 
cases  as  does  the  manner  of  designating  the 
owner  of  the  property,  In  connection  with 
this  description.   Our  dedslons  in  Baj'lor  v. 


Tolllver,  81  Wash.  257,  142  Pac  678,  and 
Salin  V.  Roy,  81  Wash.  261,  142  Pac.  679, 
are  in  harmony  with  lliompson  v.  Bngllsh, 
atfd  were  rested  principally  upon  the  rule  as 
therein  announced,  though  Judge  Morris  In 
Baylor  V.  Tolllver  makes  some  observations 
and  citations  of  authority  whldi  may  seem  to 
indicate  that  the  decision  In  Ttiompson  v. 
English  is  not  in  harmony  witli  the  w^e^t  of 
authority  elsewhere. 

"Itere  are,  we  think,  no  decisions  of  this 
court  dealing  vrlth  the  sufficiency  of  land 
descriptions  in  commission  contracts  out 
of  harmony  with  the  views  expressed  In 
Thompson  v.  English,  or  tjiose  decisions 
following  the  one  rendered  In  tbat  case. 
However,  turning  to  those  cases  de<4ded  by 
this  court  having  to  do  with  the  sufficiency 
of  land  descriptions  In  deeds  add  other  con- 
tracts affecting  interests  in  real  property, 
there  are  one  or  two  which  can  hardly  be 
harmonized  with  the  views  expressed  in 
these  later  commission  contract  cases.  In 
Langert  v.  Boss,  1  Wash.  250,  24  Pac.  443,  a 
contract  of  sale  lAiowing  upon  Its  fftce  that 
It  was  executed  in  Tacoma  was  Involved, 
wherein  the  description  was,  "Lots  No.  1  and 
2  in  block  1806,"  no  addition,  dty,  or  state 
being  named  In  the  description.  Hits  de- 
scription was  held  to  be  good  upon  Its  face, 
so  that  the  Indentlty  of  the  lots  could  be 
shown  by  oral  evidence.  This  hoHtng,  It 
must  be  admitted.  Is  seemingly  out  of  har- 
mony with  our  later  decisions  in  commission 
contract  cases.  In  Hartlgan  v.  Hoffman,  16 
Wash.  34,  47  Pac.  217,  there  was  Involved 
a  description  In  a  deed  reading,  "East  half 
northeast  quarter  and  northwest  quarter  of 
northeast  quarter  of  section  13,  in  town  35, 
range  8  east"  This  description  was  held 
insufficient  to  render  the  deed  effective  be- 
cause no  state,  county,  or  meridian  was  men- 
tioned. It  appeared  upon  its  face  to  have 
been  executed  In  Nebraska,  and  It  was  claim- 
ed to  have  conveyed  land  In  this  state.  This 
decision  seems  to  be  in  harmony  with  our 
later  ones.  In  Broadway  Hospital  v.  Decker, 
47  Wash.  586,  92  Pac.  445,  In  a  receipt  for 
rent  containing  an  option  to  purchase  the 
property,  the  description  read,  "House  No. 
322  Broadway,"  mentioning  no  town,  city, 
or  state.  It  waa  held  insufficient  to  satisfy 
the  statute.  This  decision  Is  also  In  baritiony 
with  our  later  ones.  In  Wetzler  v.  Nichols, 
53  Wash.  285,  101  Pac.  867,  132  Am.  St.  Rep. 
1076,  there  was  Involved  a  description  In 
a  deed  reading,  "Lots  7  and  8  In  Cove  ad- 
dition to  the  rfty  of  Seattle,  Wash."  This 
description  was  held  sufficient  upon  its  face 
to  admit  parol  evldmce  to  Indentify  the  lots; 
it  appearit^  by  extrinsic  evidence  that  there 
were  blocks  In  the  addition  containing  other 
lots  of  these  numbers.  We  think  this  hold- 
ing can  be  harmonized  with  our  later  ones 
upon  the  theory  that  the  description  waa  a 
perfect  one  upon  its  face.  Looking  to  Its 
language  aUme,  the  court  would  presume 
that  there  were  no  otlier  lots  of  those  num- 
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iters  In  the  addition.  Manifestly  the  defect 
was  latent,  and  did  not  appear  until  it 
was  shown  that  there  were  other  lots  of  those 
numbers  In  the  addition.  Hence  the  erldence 
was  admissible  only  to  identify  the  lots  in- 
tended to  be  conveyed,  after  it  appeared 
from  extrinsic  evidence  that  tJiere  were  more 
than  two  lots  to  which  the  description  could 
be  applied.  It  was  not  a  question  of  the  suffi- 
ciency of  the  description  up<hi  its  face.  We 
all  know  that  tlie  descriptlfHa  of  a  tract  by 
lot  number  and  addition  name  is  supposed 
to  have  reCerenoe  to  something  that  has  an 
official  existence  evidenced  by  record.  "My 
stock  ranch  located  In  sections  9, 17,  and  21" 
&Ub  to  abow  certain^  npon  its  foce.  It 
may  mean  any  number  of  acres  of  any  sort 
or  descriptlcm  of  land  in  jtboae  teetlons. 

We  are  of  the  (Stolon  that  our  early  d^' 
dslons  ba^nx  to  do  with  desorlptioiis  In 
deeds  or  real  pn^^ert?  contxacts,  in  ao  far 
as  they  may  be  regarded  as  out  of  harmony 
with  our  later  dedalons  above  notlcadt  are 
not  of  contndllnff  force  in  the  iwesent  omtro- 
veray.  It  is  possible  that,  If  the proUem  here 
presented  were  a  new  one  in  this  state*  we 
mlffbt  now  reach  a  different  craidaahm  fr<»D 
that  which  was  readied  In  Tluxnpson  v.  Bkig- 
lish  and  the  dedidons  following  the  law  there 
announced.  We  now,  however,  feel  oim- 
strained  to  hold  that  the  setUed  law  of  thia 
state  makes  the  attempted  descr^tlon  of  the 
land  in  tlila  contract  insufficient  to  render  it 
mforoeable. 

After  all  it  seems  to  us  that,  where  land 
is  sought  to  be  described  in  a  contract  com- 
ing under  the  statute  of  frandi^  wbicb  la 
located  within  an  crfBdol  government  survey, 
80  that  It  can  readily  be  described  with  refer- 
ence to  snch  survey  ^ith  certainty,  the  neces- 
Bit7  of  the  Cormn-  verr  Ubwal  role  ot  con- 
struing land  descripticma  In  audi  ooutracts, 
whldi  necessity  seems  to  have  been  the 
principal  reasoq  for  its  existence  before  the 
coming  of  our  system  (tf  official  govemmwt 
surveys,  has  almost  wholly  disappeared.  The 
law  as  announced  in  our  later  decisions 
makes  for  certainty,  and  modem  conditions 
render  it  eaay  to  follow  in  the  vast  majority 
of  cases. 

Being  of  the  opinion  that  respondent  can- 
not recover  because  of  the  invalidity  of  the 
contract  npon  whldi  he  sues,  we  find  it  un- 
necessary to  notice  other  questions  presented. 

Hie  judgment  la  reversed,  and  the  action 
dismissed. 

MOUNT,  FULIiBRTON,  WEBSTER,  and 
CFIADWICK,  JJ.,  concur. 

MORRIS,  I.  <di8sentlos).  I  am  unable 
to  ooncnr  in  the  rule  announced  In  the  major- 
ity opinion,  and  Inasmuch  as  this  and  the 
following  case  of  Nance  v.  Valentine,  169 
Pac.  862,  have  settled  adversely  to  my  con- 
ception of  the  law  a  question  npon  which 
the  court  has  sharply  divided,  I  desire  as 
briefly  as  posslUe  to  express  my  reasons  for 
my  dissent. 


We  are  agreed,  as  stated  In  the  case  of 
Cushlng  V.  Monarch  Timber  Ca,  75  Wash. 
678,  135  Pac,  660.  Ann.  Cas.  1814C,  1239. 
that  the  contract  here  involved  is  enforce- 
able if  the  description  of  the  real  property 
Is  sufficient  to  meet  the  requlremoits  of  the 
statute  of  frauds  If  contained  In  a  deed  or 
other  contract  relating  to  real  estate.  The 
quesUtHi  then  is:  If  a  contract  rating  to 
this  real  estate  contained  the  descriptiai 
given  in  this  extract,  would  sndi  a  descrip- 
tion be  suffidoit  under  the  reqnlremoita  of 
tlie  statute  of  frauds? 

The  majority  (H?inlon  proceeds  upon  a 
wrong  oonceptloi  of  Uie  question  here  pro- 
pounded. TbU  la  manlflBBt  from  the  quoU' 
tion  and  reference  to  the  Gushing  Case  to  the 
^ect  that  parol  testlniony  la  not  admiaalble 
to  add  to  the  deecrlptlcm  contained  in  a  ««- 
tract  relating  to  real  property.  That  audi  Is 
the  law  cannot  be  denied,  and,  ao  £ar  as  I 
know,  no  court  of  late  yeara  has  ever  attoupt- 
ed  to  write  a  contrary  rula  But  thla  la  not 
the  queatloa  here  involved.  BesptmdMit  is 
not  attempting  to  add  anything  to  the  de- 
scription contained  in  hla  contract.  His  posi- 
tion is  that  the  description  Is  sufficient  What 
Iw  la  maintaining,  and  In  this,  in  my  i^nlon, 
tl»  law  supports  iiim,  is  that,  while  parol 
testimony  la  not  admissible  to  add  to  the  de- 
scription of  the  property,  it  is  admissible  tx> 
Identify  the  description  with  Its  location  up- 
on the  ground,  and  thus  apply  it  to  a  definite 
piece  of  property.  Tliat  this  la  permissible 
is  (dearly  pointed  out  in  the  Gushing  Case, 
where  it  la  said: 

"Parol  evidence  may  be  resorted  to  toe  the 
purpose  of  applying  the  description  contained 
m  a  writing  to  a  definite  piece  of  property  and 
to  ascertain  its  location  on  the  groond,  but  nev- 
er for  the  purpose  of  supplying  defideucies  in 
a  description  otherwise  Bo  incomplete  as  not 
to  definiteiy  descHbe  any  land.  Tbe  description 
must  be  In  Itself  capable  of  application  to  some- 
thing definite  before  parol  testimony  can  be  ad- 
mitted to  identify  any  property  as  tbe  tJ**f^g 
described.  'Parol  evidence  may  be  resorted  to 
for  the  purpose  of  identi&ing  the  description 
contained  in  the  writing  with  Its  location  ^pon 
tbe  groood,  but  not  for  the  purpose  of  ascertain- 
ing and  locating  the  land  about  which  the  par- 
ties negotiated  and  supplying  a  description 
thereof  which  they  have  omitted  from  Qie  wri^ 
ing." " 

The  same  distinction  la  pointed  out  in  Bay- 
lor r.  Tolliver  et  al.,  81  Wash.  257,  142  Pac 
678,  dtlng  the  Cushlng  Case,  and  attempting 
to  show  tbe  distinction  between  those  cases 
where  it  is  sought  to  add  to  the  descrUition 
by  parol  and  those  where  there  is  *^  descrip- 
tion capable  of  definite  ascertainment  suffi- 
cient, with  the  aid  of  parol  testimony,  to 
identify  the  description  with  Its  location  on 
the  ground."  In  the  Baylor  Case  It  Is  point- 
ed out  that  the  case  falls  within  the  first 
class  as  being  an  attempt  to  add  to  the  de- 
scription given;  It  being  necessary  In  order 
to  support  the  contract  to  admit  parol  tes- 
timony of  the  meaning  of  the  words  used 
which  comes  within  the  Inhibition  stated  in 
the  Cushlng  Case.   These  two  cases,  in  my 
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opinion,  correctly  announce  tbe  rule  as  sup- 
ported by  the  gteat  weight  of  authority  and 
should  be  adhered  to. 

That  In  real  estate  cmtracts  It  la  peimia- 
slble  to  show  by  parol  the  drcunutancea  of 
posaesBlon,  ownership,  and  situation  of  the 
parties  and  their  relation  to  MCh  other  and 
to  the  property  at  the  time  of  the  negotU' 
tions  is,  In  my  opinion,  a  rule  of  such  univer- 
sal recognition  that  I  shall  make  but  lltUe 
reference  to  authorities  In  Its  support.  In 
Guyer  v.  Warren,  175  m,  328,  01  N.  B.  580, 
it  is  said: 

"A  deed  or  other  written  cmtract  U  not  vind 
for  nncertalnty  lo  a  deseriptloa  of  the  land  acdd 
or  conveyed,  if,  from  the  words  employed,  the 
description  can  lie  made  certain  by  extraneonH 
evidence  of  physical  conditions,  meaBurementa, 
or  moniiments  referref  to  in  the  deed." 

In  Fish  V.  Hubbard's  Adm'rs,  21  Wend. 
(N.  T.)  651,  It  is  said: 

"A  location  or  application  of  the  deacription 
of  parcels  mast  alwa^  be  made  by  evidence 
alinode." 

In  Mutray  v.  Mayo,  157  Mass.  250,  31  N.  B. 
1064,  it  la  said: 

"Any  description  in  a  deed  or  contract  of  sale 
of  real  estate  tarn  which  the  property  can  M 
exactly  located  is  sufficient,  although  parol  evi- 
dence Is  necessary  to  opply  the  description  to 
the  land  and  fix  the  boundaries." 

In  Baker  t.  Hall,  158  Mass.  361,  33  N.  B. 
612,  the  same  rule  Is  thus  stated: 

"For  the  purpose  of  interoreting  the  docu- 
ment, we  may  put  ourselves 'In  the  position  of 
tie  parties,  and  ascertain  by  oral  evidwce  ttrir 
relation  to  any  property  which  wonid  saCisty 
tbe  terms  of  the  memorandum." 

In  Rydar  t.  Loomls,  KKL  Mass.  161,  36  N. 
B.  836,  aniumnces  tiie  same  role  and  says  It 
Is  well  settled.  2  Wharton  on  Evidence,  943, 
makes  this  funlllar  UlnstratioB  in  support 

of  tbe  nile: 

"When  an  estate  is  granted  by  the  designa- 
tion  of  Blackacre,  parol  testimony  is  admiseible 
to  idoitify  the  premiaea  known  by  that  name. 

Bamwy  v.  Byers,  210  Pa.  832,  68  Atl.  971, 
128  Am.  St  Rep.  660,  refers  to  the  rule  as  "a 
well-settled  doctrine  supported  alike  by  the 
text-writers  and  decided  cases,"  and  adds: 

"It  ia  not  proving  an  essential  part  of  the 
declaration  by  parol—that  cannot  be  done— bat 
simply  identifying  or  locating  the  subject" 

In  Gould  V.  Lee,  55  Pa.  90,  the  court  says: 
"Parol  evidence  is  not  admissible  to  alter  or 
contradict  what  is  written,  upon  the  very  ob- 
tIoub  principle  that  the  writing  is  the  best  evi- 
dence of  tbe  intentions  of  the  parties;  but  parol 
evidence  has  many  timea  been  received  to  ei- 
plain  and  define  the  subject-matter  of  written 
agreement.    Herein  is  no  contradiction." 

The  distinction  between  these  two  rules  Is 
pointed  out  In  Peart  v.  Brlce,  152  Pa.  277, 
25  Ati.  537,  In  this  language: 

"A  contract  for  the  sale  of  land  in  which  the 
dcacription  lacks  tbe  certain^  nece»ary  to  lo- 
cate it  is,  witiiont  doubt,  vrnd.  Neither  woids 
which  do  not  describe  nor  descriptive  language 
which  is  equally  .applicable  to  any  one  of  several 
tracts  of  land  can  be  supplemented  by  parol  evi- 
dence as  to  what  tract  was  intended.  But  parol 


evidence  to  describe  the  land  intended  to  be  sold 
is  one  thing,  and  parol  evidence  to  apply  a  writ- 
ten description  to  land  Is  another  and  very  dif- 
ferent Haag,  and  for  that  purpose  is  admis- 
sible." 

.  In  order  to  sustain  the  majority  rule  it 
must  be  held  that  the  maxim,  "lliat  is  cer- 
tain which  can  be  made  certain"  is  not  ap- 
plicable to  cases  of  this  character.  This 
maxim  Is  pointed  to  in  many  of  the  author- 
ities as  a  sustaining  reason  for  the  admis- 
sibility of  oral  testimony  in  cases  of  this 
character.  Hurley  v.  Brown,  98  Mass.  545, 
96  Am.  Dec.  671;  Hodges  v.  Rowing,  68  Oonn. 
12,  18  AH.  970;  Smith  &  Fleck's  Appeal,  60 
Pa.  474;  Mead  v.  Parker,  115  Mass.  413,  15 
Am.  Rep.  110;  Robeson  v.  Hombaker,  8  N. 
J.  Eq.  60. 

There  Is  nothing  new  or  strange  about  this 
rule.  I  have  never  known  it  to  be  questioned 
but  that  under  the  rules  of  evidence  contracts 
In  writing  may  be  explained  by  parol  evi- 
dence so  far  as  to  identify  the  subject-matter 
and  apply  the  writing  to  it  10  B.  C.  L.  1080, 
1081;  17  Cya  724.  Sudi  a  rule  has  always 
been  recognized  by  this  court  In  Newman 
V.  Buzard,  24  Wash.  225,  64  Pac.  ISO,  it  Is 
said:  ' 

"Parol  evidence  is,  and  must  of  neceBsity  be 
always,  admissible  to  identify  the  property  de- 
scribed in  and  conveyed  by  a  deed,  to  ascertain 
to  what  property  the  particulars  of  deacripti<m 
in  the  deed  appv." 

Tbe  same  rule  la  announced  In  Sdrallx  t. 
Simmons  For  Go.,  46  Wash.  6B5,  90  Pac  917: 
Wetzler  v.  Nlcbols,  03  Wash.  285,  101  Pac. 
867;  Robinson  t.  Taylor,  68  Wash.  361,  123 
Pac  444;  Old  Rep.  Mining  Go.  v.  Ferry 
County.  60  Wash.  600, 12S  Pac  101& 

The  majority  cv)inlon  cites  many  of  our 
own  cases.  Bearing  in  mind  the  mle  we  have 
attempted  to  pttot  'ont,  tiiere  la  no  conflict  in 
them.  In  so  far  as  an  attempt  has  been  made 
to  add  to  tbe  description  parol.  It  has  been 
denied,  but  when  It  was  sought  to  Identify 
the  property.  It  has  been  permitted,  tbe  only 
exception  is  Thompson  r.'Bngilsh,  76  Wash. 
23,  135  Pac.  664,  and  Oilman  v.  Brunton,  94" 
Wash.  1,  161  Pac  835.  These  two  cases  are 
wrong,  and,  in  my  opinion,  should  be  over- 
ruled. Salin  T.  Roy,  81  Wash.  261,  142  Pac. 
679,  referred  to  by  the  majority,  does  not 
follow  the  Thompson  Case,  but  Is  bottomed 
upon  the  Baylor  Case,  as  an  attempt  to  add 
to  the  descrlptlcm  In  the  contract  by  explain- 
ing the  meaning  of  the  words  used.  If  the 
distinction  I  have  attempted  to  point  out  is 
recognized,  there  will  be  no  confusion,  U  not 
confusion  mast  necessarily  arise. 

Much  more  might  be  said  in  support  of  my 
views,  but  the  foregoing  is  sufficient  to  in- 
dicate my  reasons  for  dissenting,  which  is 
all  that  need  be  said. 

BIXI3,  a  J.,  and  MAIN  and  H0IX30MB, 
JJ.,  concur  In  tbe  QplnloQ  written  UOR- 
BIS,  J. 
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NANCE  T.  VALENTINE.    (No.  13523.) 
(Supreme  Court  of  Washington.   Jan.  9,  ISIS.) 

1.  BBOKliBS  «B>43(3)~AUTHOBITT  I  IT  WBITIHO. 

— Dbsgbiption  op  Lands— Sufficienct. 
Under  Rem.  Code  1915,  S  5289,  providing 
tbat  an  agreement  authorizing  the  employment 
of  a  broker  to  sell  or  purchase  real  estate  for 
compensation  or  cmnmiralon  shall  be  void  unless 
in  writing  signed  by  the  party  to  be  charged,  an 
agreement  to  pay  $800  commission  providing 
an  exchange  is  made  of  "my  property,  the  067- 
acre  hay  ranch  located  near  Gataldo,  Idaho," 
was  unenforceable  for  want  of  sufficient  land  de- 
scription. 

2.  Contracts  #=>1G4— Deacbiftion  of  Lands 
— Sepabate  Wbitinqs. 

A  description  of  the  property  to  be  exchang- 
ed under  a  broker's  contract  could  not  be  aided 
b^  resorting  to  a  contract  to  which  the  commis- 
sion contract  did  not  refer. 

3.  Bboebbs  «=»43(3)  —  Wbiting  —  CONTRACn 

COHPLEIVLT  PEBVOBUED. 

An  agreement  to  pay  commissioa  provided 
"an  exchange  is  made  of  realty  could  not  be 
construed  as  qn  unconditional  promise  to  pay 
for  services  rendered  so  tbat  it  could  be  enforced 
regardless  of  the  insufficiency  of  the  description 
of  the  naXty  to  constitute  a  binding  contract 
under  Bern.  Code  1915,  f  5289. 

4.  Pleading  ^>93C^  —  Ikconsistbnt  Db* 

XSNSES. 

Defendant  may  set  up  aa  •  special  defense 
the  statute  of  frauds,  and  at  the  same  time 
plead  an  offset  without  subjecting  himself  to 
the  charge  of  xdeading  inomsistent  defenses: 
there  being  no  direct  contradiction  In  the  special 
fscts  pleaded. 

6.  JUDaUBKT   4=»187  —  JUOaHBNT    FOB  Db- 
FENDANT  ON  MebITS — WHEN  WABBANTED. 

Where  plaintiff  was  attempting  to  recover  on 
a  contract,  and  it  appeared  at  the  close  of  his 
evidence  that  the  contract  was  void,  the  court 
properly  entered  a  final  judgment  upon  the  mer- 
its with  prejudice  on  defendant's  motion  there- 
for. 

En  Banc.  Appeal  from  Superior  Court, 
Spokane  County ;  Henry  L.  Kennan,  Judge. 

Action  by  R.  R.  Kauce  against  J.  B.  Valen- 
tine. Judgment  for  def^dant,  and  plaintiff 
appeals.  Affirmed. 

A.  O.  Colbum,  of  Spokane,  for  appellant 
-BmeBt  B.  Sargeant,  of  Spokane,  for  respond- 
ent 

FEB  CURIAM.  The  plaintiff,  Nonce,  as 
assignee  of  Nance-Hetner  Realty  A  Specialty 
Company,  seefca  recovery  of  what  he  alleges 
to  be  a  commission  agreed  to  be  patd  to  tbat 
company*  by  the  defendant,  Valentine,  for 
effecting  an  exchange  of  lila  real  property. 
Trial  In  the  superior  court  without  a  Jury 
resulted  In  flndlnge  and  Judgment  in  favor  of 
the  defendant  made  and  rmdered  at  tbe 
close  of  the  plalntUTs  evidence  on  motion  In 
that  behalf  tben  made  by  his  counseL  From 
this  disposition  ot  the  cause  tbe  plaintiff  bas 
appealed  to  this  court  Tbe  principal  ground 
upon  which  the  judgment  is  rested  Is  that 
•  tbere  is  no  sufficient  contract  for  tbe  serTlc* 
es  dftimed  to  bave  t»een  rendered  by  Nance- 
Heiner  Company,  erldenced  in  writing  as  re- 
quired by  statute. 


On  July  SI,  1914,  respondent  and  one  Blue 
entered  into  a  contract  for  the  exchange 
certain  lands  owned  by  each  respectively. 
The  Nance-Helner  Company  was  not  a  party 
thereto.  The  contract  did  not  consummate 
an  exchange  of  the  lands,  bnt  was  only  a 
contract  for  an  exchange  and  contemplated 
the'  doing  of  certain  thii^  by  each  of  the 
parties  thereto  before  an  exchange  would  be 
consummated.  The  Nance-Helner  Company 
apparently  brought  the  parties  together  as 
tbe  agent  of  respondent,  though  up  to  that 
time  no  writing  had  ever  been  executed  evi- 
dencing any  such  employment  of  it  by  re- 
spondent. On  that  day  the  following  writing 
was  executed,  and  we  shall  assume  for  argu- 
ment's sake  that  tbe  Nance-Helner  Company 
became  a  party  thereto  by  the  same  being  de- 
livered to  and  accepted  It: 

''Commission  Agreement 

"Spokane,  Wash.,  July  SI,  1914. 
"I  hereby  agree  to  pay  the  Nance-Helner  Re- 
alty &  Special^  Co.  fSOO,  providing  an  exchange 
is  made  of  my  property,  tn%  667-acre  bay  rsnoi 
located  nearCatalao,  Idaho. 

"J.  B.  Valendne." 
• 

This  is  tbe  only  written  contract  having 
any  reference  to  the  payment  of  conuuiaBlott 
or  compensation  to  the  Nanoe-Heiner  Oom* 
pany  to  which  it  Is  a  party. 

[1]  The  auffldency  of  the  land  description 
In  this  commla^on  contract.  In  the  it^t  of 
section  6^9,  Rem.  Code,  requiring  such  con- 
tracts to  be  evidenced  In  writing  is  tbe  prin- 
cipal question  here  presented.  In  the  late 
case  of  Rogers  v.  Llppy  (No.  18641)  169  Pac. 
SB6,  we  held  such  a  descrlptlm  not  BuOclnit 
to  satisfy  the  statute.  We  deem  It  unneces- 
sary to  review  the  law  on  this  question  fur- 
ther than  was  done  in  the  Rogm  Case.  We 
hold  tbe  contract  nnoifioroeable  tot  want  of 
sufficient  land  description;  in.  other  words, 
because  tbe  contract  Is  not  evidenced  In 
writing  as  required  by  section  K289,  Bern. 
Code. 

[I]  It  Is  contended  by  counsel  fOr  appel- 
lant that  under  the  pleafflngs  and  the  evi- 
dence this  contract  and  tbe  one  between  re- 
spondent and  Blue  for  the  exchange  of  lands 
should  be  read  together,  to  the  end  ttiat  the 
description  In  this  contract  be  aided  by  the 
deecrlptton  in  the  exchange  contract  Tbls 
contract  makes  no  reference  whatever  to  the 
exchange  contract  or  to  any  other  contract. 
That  would  be  aiding  the  description  by  re- 
sOTtlng  to  something  to  which  this  contract 
makes  no  reference  whatever.  To  do  this 
would  be  In  effect  to  defeat  tbe  statute.  In 
Broadway  Hospital  v.  Decker,  47  Wash.  S89, 
92  Pac  446,  It  was  attempted  to  aid  tbe 
description  bi  one  written  contract  by  ref- 
erence to  another  when  tbe  writings  vpm 
their  ftice  made  no  reference  to  each  oth». 
Holding  that  this  could  not  be  done  In  view 
of  the  statate  of  frauds.  Chief  Justice  Had- 
ley.  speaking  for  the  court,  said: 
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"The  two  writings  upon  their  face  bear  no  re- 
lation to  each  other,  and  the  description  in  the 
first  is  therefore  not  aided  by  reference  to  the 
seooDd." 

Ovr  dedslcm  Id  Oilman  BnmtpD,  W 
Waab.  1,  161  Pa&  830,  oontains  langoase  In 
harmony  with  this  view. 

[S]  Some  contention  Is  made  in  appellant's 
behalf  that  he  ought  to  be  allowed  to  recover 
upon  the  theory  that  It  Is  shown  by  the  evi- 
dence In  this  case  that  the  services  of  the 
Nance-Helner  Company  were  completed  when 
this  contract  was  evidenced  in  writing,  and 
that  It  shonld  be  construed  as  a  promise  to 
pay  for  past  services,  relying  upon  onr  deci- 
sion la  Muir  V.  Kane,  66  Wash.  IBl.  101  Pac. 
163,  26  U  &.  A.  (N.  S.)  618,  18  Ann.  Oas.  1180. 
holding,  in  substance,  that  completed  services 
of  this  nature,  though  performed  without  the 
sanction  of  a  written  contract,  constituted  a 
sufficient  mOTal  obllci^tton  to  sapport  a  prom- 
ise in  writing  to  pay  therefOr.  The  troable 
with  counsel's  contention  is  that  we  do  not 
construe  this  writing  as  a  promise  to  pay  for 
past  services^  It  Is  silent  upon  that  Question. 
Not  only  Is  extrinsic  evidence  reQuired  to 
show  that  the  services  were  oranpleted,  but 
the  contract  by  Its  own  terms  is  not  a  prom- 
ise to  pay  unconditionally  for  such  eervlcea, 
since  they  are  in  no  event  to  be  paid  for  until 
the  exchange  Is  consummated,  which  might 
never  occur.  We  think  this  Is  not  sncb  an  ab- 
solnte  promise  aa  falls  within  the  rule  an- 
nounced in  the  Mulr  Ces^  hut  is  an  attonpt- 
ed  execution  of  a  contract  to  employ  an  agent 
to  exchange  real  estate,  or  possibly  a  contract 
recognizing  that  aucb  employment  existed  at 
the  time  of  its  making,  wUdi  we.thlnk.  In  so 
far  as  section  5289,  Bern.  Code,  is  concerned, 
ia  the  same  thing. 

[4]  Re^ndent.by  hla  answer  not  only  de- 
nied the  allegatlona  of  appellant's  complaint 
so  as  to  put  appellant  to  the  necesstt7  of  prov- 
ing his  case,  but  also  set  up  the  defense  of  the 
statute  of  frauds ;  that  la,  that  the  contract 
for  commission  was  void  for  want  of  being 
evidenced  in  writing,  and  also  as  another 
affirmative  deCense  set  up  certain  set-ofCs. 
Some  contention  Is  made  that  these  defenses 
were  so  inconsistent  that  the  claim  of  set- 
off amounts  to  a  waiver  of  the  defense  of  the 
statute  of  frauds.  The  decisions  of  this 
court,  we  think,  clearly  hold  to  the  mmtrary. 
In  Davla  V.  Seattle  National  Bank,  19  Wash. 
65,  T2,  52  Pac.  626,  627,  Chief  Justice  Scott, 
speaking  for  the  court,  snid: 

"We  are  of  the  opinion  that  a  defendant  may 
deny  liability,  and  at  the  same  time  aet  up  a 
coanterclaim  or  oflEaet,  or  allege  payment,  in  all 
cases  where  there  is  no  direct  contradictioo  in 
the  special  facts  pleaded,  and  there  ia  none  such 
here.  Corbitt  v.  Harrington,  14  Wash.  197  [44 
Pafi.  132]." 

In  Irwin  v.  Holbrook,  32  Wash.  349,  73 
Paa  360,  and  Irwin  v.  Buffalo  Pitts  Co.,  38 
Wash.  346,  81  Pac.  849,  denial  of  liability  and 
the  pleading  of  the  statute  of  limitation  were 
held  not  to  be  inconsistent  defenses.  Our 


later  decision  in  Qltison  v.  B^eeney,  66  Wash. 
531,  120  Pac.  97,  la  In  harmony  with  this 

view. 

[Bl  It  is  contended  in  appellant's  behalf 
that  the  court  erred  In  entering  a  Judgment 
which  Is,  In  effect,  a  final  Judgment  upon  the 
merits  with  prejudice  against  appellant  As 
we  construe'  the  motion  made  by  counsel  for 
respondent  asking  for  judgment  at  the  close 
of  appellant's  evidence  upon  the  trial,  it  is 
more  than  a  mere  motion  for  nonsuit.  It  Is, 
In  effect,  a  motion  for  Judgment  in  respond- 
ent's favor  upon  the  merits,  and  in  view  of 
the  Jfoct  that  appellant's  pleadings  and  evi- 
dence showed  that  he  was  seeking  recovery 
upon  this  commission  contract,  and  It  ap< 
peared  at  the  close  of  his  evidence  that  the 
contract  was  void  under  the  statute  of  frauds. 
It  then  affirmatively  appeared  that  he  could 
not  recover  In  any  event,  regardless  of  any 
further  showing  he  might  make  in  another  ac^ 
tlon.  It  Is  not  a  case  of  mere  fallnre  of 
proof,  but,  as  the  case  then  stood.  It  affirma- 
tively fu>peared  that  re^ndent  was  entitled 
to  a  final  Judgment  upon  the  m«-lt3  with 
prejudice  against  the  right  of  appellant  to 
commence  another  action.  In  McKlm  v.  Por- 
ter, 60  Wash.  270, 110  Pac  1073,  U4  Pac.  456. 
Judge  Morris,  qieaklng  for  the  court,  said : 

"There  were  two  affirmative  defenses  pleaded, 
and  it  may  have  been  that,  in  the  judgment  of 
the  court,  one  or  both  of  theee  defenses  were  es- 
tablished by  plaintiff's  evidence,  as  in  BartelC 
V.  Sechom,  25  Wash.  261  [65  Pac.  185].  Such 
a  ruling  would  in  no  sense  be  one  of  nonsuit, 
hat  would  be  a  finding  ui>on  the  merits." 

In  this  case  respondent's  affirmative  de- 
fense of  the  statute  of  frauds  was  affirma- 
tively shown  by  appellant's  own  pleadings 
and  evidence. 

Other  contentions  made  in  appellant's  be- 
half, we  think,  do  not  require  discussion. 
Mrs.  Valentine,  wife  of  the  respondent,  J.  B. 
Valentine,  Is  also  a  defendant  and  respondent 
In  this  action.  We  have  referred  to  J.  B. 
Valentine  as  though  he  were  the  sole  de- 
fendant merely  to  facilitate  e:q)re8slon. 

We  conclude  that  the  Judgment  of  the  trial 
court  must  be  affirmed.  It  Is  so  ordered. 

The  views  of  the  minority  of  the  court  up- 
on suQclency  'of  the  description  in  the  Involv- 
ed contract  are  as  expressed  In  Bogers  v. 
Llppj. 


FENLON  et  ui.  v.  CHICAGO.  M.  &  ST.  P. 
BT.  CO.    (No.  14283.) 

(Supreme  Court  of  Washington.  Jan.  7,  1918.) 

1.  Oarriers  ^=9244,  ^^5— Ckeation  or  Bei^- 
TiON— Tost. 
Where,  through  permission  of  division  su- 
perintendent, a  ticket  was  sold  to  plaintiff  from 
a  station  where  passengers  were  not  taken  on. 
the  relation  of  carrier  and  passenger  with  all 
its  attendant  duties  was  created,  and  the  car- 
rier was  liable  in  tort  for  not  stopping  its  train 
at  that  point,  alOiough  until  the  sale  of  tiie 
tiiAct  on  special  permlssioD  no  duty  to  stop 
existed. 
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2.  Oabbibbs  4»27T(5)— Faxlube  to  Take  on 

PASSBNOEB^ONTSACT  OS  TOBT. 
Ab  punitive  damases  are  not  allowed  in 
Washiogton,  it  is  immaterial  whether  the  fail* 
nre  of  a  carrier  to  atop  and  take  on  a  passen- 
ger be  considered  a  tort  or  breach  of  contract, 
becauBo  the  damages  are  the  same ;  the  damages 
being  those  that  might  reasonably  be  anticipated 
from  the  breach. 

3.  CABBIEKe  «=>2e5— DUTT  TO  TAKE  OR  PaS- 
8BNOB&— PbOXIHATE  GaDSE. 

Althoogb  s  carrier  is  under  no  dnty  to  atop 
at  a  station,  where  special  permission  Is  gain- 
cd  and  a  ticket  sold,  but  the  train  fails  to  stop, 
such  failure  is  the  proximate  cause  of  damages 
occasioned  by  a  passenger  having  to  walk,  al- 
though he  would  have  had  to  walk  anyway  if 
ntch  special  permission  were  not  given. 

4.  Cabbxebs  «=:>278(1)  —  Faildbb  to  Stop- 
Necessity  or  REACBxna  DssriKATion— 
Dauaobs. 

Where  a  wife  thought  ber  hosband  was  ho 
lU  that  he  abould  be  taken  to  a  hospital  and 
she  bad  no  money  but  could  get  it  at  another 
station,  whether  necessity  for  going  to  the  lat- 
ter station  was  so  imperatlTe  and  whether  she 
acted  prudently  in  bo  doing  so  as  to  entitle  her 
to  damages  for  walking  tbrougb  a  paas  in  the 
mountains  in  zero  weather  tbrougb  six  feet  of 
snow,  as  against  a  carrier,  who  was  guilty  of 
a  tort  in  failing  to  stop  at  ber  station,  was  tor 
the  jury. 

6.  Cabriebs  «=a370(3)— Fah-ube  to  Stop  to 
Reckite  Passenoeb  —  Knowlbdoc  or  Nb- 
CBsaiTT— Question  fob  Jubt. 
Brldence  held  sufficient  to  support  a  finding 
that  a  carrier  knew  that  it  was  imperadve  that 
a  passenger  for  whom  a  train  did  not  stop 
should  reach  another  station  by  such  train  or 
have  to  walk  through  a  mountain  pass  in  a 
storm  through  six  feet  of  snow. 

t>Q>artment  2.  Appeal  from  Superior 
Court,  Spokane  Coanty;  Wm.  A.  Huneke, 
Judge. 

Action  by  T.  Ll  Feolon  and  Augusta  Fen- 
Ion,  husband  and  wife,  against  the  Chicago, 
Milwaukee  &  St.  Paul  BaUway  Company,  a 
corporation.  ,  Ju^ment  for  defendant,  and 
plaintltPs  appeaL   Reversed,  with  directions. 

M.  R.  Ryan,  of  Spokane,  for  appellants. 
Geo.  W.  Korte,  of  Seattle,  and  CuUen,  Lee  & 
Matthews,  of  Spokane,  for  respondent 

ELLIS,  a  J.  Action  by  the  holder  of  a 
flrBt<clBBs  ticket  from  Falcon,  Idaho,  to  Ro- 
land, Idaho,  points  on  defendant's  railroad 
line,  tor  damages  claimed  aa,  resulting  to 
plaintiff  wife  through  failure  of  defAidant 
to  stop  Its  train  at  the  Initial  point,  take  on 
and  carry  her  to  the  point  of  destination. 

Both  stations  are  situated  In  the  Bltterroot 
Mountain  district  In  Northern  Idaho.  Ro- 
land is  east  of  Falcon  about  ten  miles  as  the 
railroad  runs  and  something  less  than  two 
miles  by  trail  through  a  canyon.  Falcon  Is 
not  a  regular  passenger  station,  but  there  Is 
maintained  there  a  depot,  a  regular  station 
agent,  and  two  telegraph  operators.  Though 
passenger  trains  do  not  regularly  stop  there, 
It  la  not  an  unusual  thing  for  them  to  stop 
and  take  on  or  discharge  passengers;  per- 
mission first  being  obtained  from  the  chief 
train  dispatcher  or  dlTislon  superintendent  at 
Missoula,  Mont. 


On  January  16;  1914^  plaintiffs  and  a  young 
brother  of  plaintiff  wife  resided  about  300 
yards  from  the  depot  at  Falcon.  On  that 
morning  the  plaintiff  husband  became  very 
UL  The  wife,  a  yoong  woman  of  24  years, 
believed  that  It  was  necessary  at  once  to  re- 
move him  to  a  hospital  in  Spokane  to  save 
his  life,  but  found  that  she  had  not  sufficient 
money  to  pay  the  fare^  Thinking  that  she 
could  secure  It  from  a  frimd  at  Roland,  If 
she  could  see  him  peramally,  she  applied  to 
the  station  agent  at  SUcon  for  permlsalon  to 
take  the  aftenuxxi  easMmnnd  train  to  that 
point,  advising  tbe  agrat  of  the  drcum- 
stanosa,  as  she  testlfled,  or,  as  the  ag^t  tes- 
tified, that  It  was  "a  case  of  sickness.*'  Her 
intention  was  to  return  on  a  later  train  and 
take  her  husband  on  the  early  morning  west- 
bound traUi  to  E^kane.  The  agent  thereup- 
on telephoned  to  the  train  dispatcher  at  Mis- 
soula, in  turn  advising  him  that  It  was  a 
case  of  sickness,  and  through  him  secured 
tram  the  superintendent  permission  fOr  the 
train  to  stop  at  Falcon  and  carry  the  woman 
to  Boland.  The  agent,  telling  her  that  the 
permission  was  granted,  sold  her  a  printed 
first-class  ticket  for  30  cents  reading,  "Good 
for  oDc  flrst-claes  passage,  Falcon,  Idaho,  to 
Roland";  the  word  Roland  being  written 
with  a  pen.  The  train  being  reported  late, 
she  waited  at  the  depot  for  about  2%  hours, 
when  at  about  4:20  p.  m.  the  train  passed 
without  stopping.  Though  a  timely  order  had 
been  given  by  tbe  dispatcher  at  Mlssonla  to 
the  agent  at  Avery,  a  station  some  distance 
west  of  Falcon,  to  t^l  the  train  condnctor  to 
make  the  stop  at  the  latter  point,  It  la  ad- 
mitted that  the  agent  at  Avery  failed  to  do 
ao.  Plaintiff  wife  testified  that  die  then  ask- 
ed tbe  station  agent  if  she  oonld  not  go  npon 
a  fivlght  train,  but  was  informed  tliat  mch 
permission  wonld  not  be  granted.  Tbe  agent 
denied  this,  but  testlfled  very  posltiTely  that 
permission  to  ride  npon  frelg^ht  trains  was 
never  granted.  Later  a  'helper'*  engine  pass- 
ed EWoon  gohig  east  and  stopped  about  two 
minutes  for  orders.  It  Is  asserted  that  the 
woman  might  have  ridden  on  this  engine  to 
Roland,  but  there  is  no  positive  evidence  that 
any  such  order  was  given;  the  dispatchw 
testl^lng  that  he  had  authority  to  order  it  to 
carry  her,  but  bad  neither  memory  nor  rec- 
ord that  he  did  so.  It  Is  certain  that  she  was 
never  advised  of  such  a  possibility.  The  Jury 
made  a  special  finding  to  that  effect  After 
tbe  train  had  passed  she  returned  to  her 
home,  made  arrangements  to  have  a  man  re- 
main with  her  husband,  and,  at  about  6:30 
In  the  evening,  together  with  her  brother,  a 
youth  of  17,  started  on  foot  over  the  trail 
through  the  canyon  arriving  at  Boland  at 
about  9  o'clock  in  a  state  of  exhaustion;  ber 
forehead  being  frozen.  There  was  some  con- 
flict In  the  evidence  as  to  whether  or  not  the 
evening  was  stormy,  but  it  is  admitted  that 
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the  snow  over  the  trail  was  six  feet  deep  and 
that  the  temperature  was  near  zero.  The 
woman  soon  developed  a  severe  bronchial 
trouble  and  became  weak,  pale,  and  ema- 
ciated, which  condition,  there  was  evidence 
tendUig  to  show,  leeulted  from  the  exposure 
and  hardship  incident  to  the  trip  over  the 
•  trail.  The  evidence  was  conclusive  that  there 
were  no  other  means  of  reaching  Roland  save 
t»y  train  or  on  foot  by  the  trail. 

At  the  close  of  plaintiffs'  evidence  defend- 
ant moved  for  a  nonsuit,  which  was  denied. 
The  Jury  returned  a  verdict  for  plaintiffs  In 
the  sum  of  9300.  Defendant  moved  for  judg- 
ment non  obstante  veredicto  and  In  the  alter- 
native for  a  new  trial.  The  formw  motion 
waa  granted,  the  latter  was  not  passed  upon. 
PlalntUb  appeaL  Hereinafter  for  fxmven- 
lenca  we  eball  refer  to  plaintiff  wife  as  the 
appellant 

Appellant  inslsta  that  there  was  evidence 
tending,  either  directly  or  by  reastmable  In- 
ference, to  estaUlsh  every  element  essential 
to  a  recovei7t  and  Invokes  the  familiar  rule 
that  the  motltni  for  Judgment  non  obstante 
veredicto  Involves  no  element  of  discretion 
and  can  be  granted  only  when  It  can  be  said  as 
a  mattiT  of  law  that  there  ta  neither  f-rldence, 
nor  reasonable  inference  firom  die  evidence, 
sufficient  to  sustain  Oie  verdict  Brown  v. 
Walla  Walla,  76  Wash.  670.  674,  136  Pac. 
1166:  Forsyth  v.  Dow.  81  Wash.  187,  140, 
142  Pac.  490;  Caughren  v.  Kalian,  86  Wash. 
356,  360,  150  Pac.  445.  It  Is  argued  that  re- 
spondent, having  sold  appellant  a  ticket  and 
agreed  to  stop  the  train,  receive  her,  and 
carry  her  from  Falcon  to  Roland,  was  under 
a  duty  to  do  so:  that  the  evidence  shows  that 
shp  reasonably  believed  herself  under  a  com- 
pelling necessity  to  reach  Roland  that  eve- 
ning, henfce  she  was  justified  In  making  the 
trip  on  foot;  that  respondent  knew  of  this 
necessity,  and  for  that  reason  and  to  meet 
It  sold  her  the  ticket  and  agreed  to  stop  the 
train;  that  the  exposure  and  consequent  1d- 
Jnry  was  a  proximate  result  of  respondent's 
failure  to  stop  the  train,  for  which  respond- 
ent la  liable  to  damages  as  for  a  tort. 

[1!  Respondent  eoimters  with  the  conten- 
tion that,  inasmuch  as  Falcon  was  not  a  reg- 
ular passenger  station  and  respondent  owed 
the  public  no  duty  to  stop  Its  passenger 
trains  there,  its  promise  to  do  so  was  a  mere 
gratuity  which  did  not  create  the  relation  of 
carrier  and  passenger,  hence  appellant  could 
fcue  only  on  the  contract  and  not  In  tort,  and 
that  there  can  be,  therefore,  no  liability  for 
the  failure  to  stop  the  train,  beyond  the  price 
paid  for  the  ticket  This  position  Is  not  ten- 
able either  in  Its  premises  or  conclusion.  Of 
course,  the  relation  of  carrier  and  passenger 
always  arises  from  contract  express  or  Im- 
plied. The  fact  that  the  relation  contemplat- 
ed In  this  Instance  arose  out  of  a  special  con- 
tract Is  Immaterial.  Respondent  Is  a  common 
carrier.  It  contracted  as  such,  and  by  the 
contract  It  did  not  seek  to  Umlt  its  liability 
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as  a  common  carrier  in  any  way.  The  mere 
f&ct  that  the  contract  was  special  did  not 
divest  respondent  of  the  character  of  a  com- 
mon carrier.  It  could  hardly  be  contended, 
had  the  train  stopped  and  received  appellnnt, 
that  she  would  not  thereafter  have  been  en- 
titled to  every  d^ee  of  care  that  any  pas- 
senger wherever  received  eoulrt  have  demand- 
ed. "Op  whatever  terms  a  common  carrier 
of  persona  voluntarily  receives  and  carries 
a  person,  the  relation  of  common  carrier  and 
passenger  exists."  Walther  v.  Southern  Pac. 
Co.,  150  Cal.  760, 116  Pac.  51,  53,  37  L.  B.  A. 
(N.  S.)  235.  See,  also,  Schuyler  v.  Southern 
Pac.  Co.  on  rehearing  37  Utah,  581,  10»  Pac. 
464,  469,  470. 

True.  Falcon  was  not  a  passenger  station, 
but  it  became  such  for  the  nonce  by  contract 
as  between  the  parties  with  all  the  attendant 
rights  and  liabilities,  regardless  of  any  pub- 
llf^hed  .schedule.  "In  a  complaint  by  a  ticket 
holder  for  failure  to  stop  the  train  on  which 
he  Is  traveling  at  the  station  named  In  his 
ticket  It  Is  necessary  to  show  that  the  regu- 
lations of  the  railroad  company  provided  that 
the  (rain  should  stop  at  such  place;  and  so. 
also,  In  order  to  pot  the  railroad  rompnny  In 
the  wrong.  In  a  complaint  for  failure  to  stop 
a  train  to  receive  the  ticket  holder,  it  should 
be  made  to  appear  that  it  was  the  duty  of  the 
company  toward  the  ticket  holder  to  so  stop 
the  train.  Rnt  the  company  may  make  a  spe- 
cial arrangement  for  the  stepping  of  a  partic- 
ular train  at  a  certain  station  at  which  un- 
der the  tfeneral  rules  and  regulations  It  is  not 
reqtilred  to  stop.  Such  a  cwitract  la  not  un- 
lawful, and  the  breach  of  It  whereby  the 
ticket  holder.  Induced  to  take  passage  under 
it.  Is  prevented  from  returning  to  his  home 
as  contemplated  the  contract,  by  reason 
of  the  failure  to  stop  the  train,  would  entail 
upon  the  railroad  cranpany  liability  for  vio- 
lation of  duty."  Evansvllle  &  Terre  Haute 
R.  Co.  V.  Wilson,  20  Ind.  App.  6, 10, 11,  50  N. 
G.  00.  Obviously,  therefore,  appellant  was 
an  Incipient  passenger  from  the  moment 
when  respondent  agreed  to  accept  her  as 
such  and  sold  her  the  ticket  She  was  then 
entitled  to  that  high  decree  of  care  due  to 
a  passenger.  Grimes  v.  Pennsylvania  Co. 
(O.  C.)  36  Fed.  72 ;  Buffett  v.  Troy  &  Boston 
R.  R.  Co.,  40  N.  Y.  168:  Central  R.  R.  & 
Banking  Co.  v.  Perry,  58  Ga.  461 ;  Allender 
V.  C.  B.  I.  &.  P.  R.  R.  Co.,  37  Iowa,  204 ;  Young 
V.  New  York,  N.  H.  St  H.  R.  R.  Co.,  171  Mass. 
33,  50  N.  E.  455,  41  R.  A.  193.  Thenceforth 
she  was  a  recognized  prospective  passenger, 
as  much  so  as  any  one  could  be  when  pres- 
ent and  accepted  as  such  at  any  station  or 
under  any  form  of  contract,  express  or  im- 
plied. Thenceforth  respondent  was  under  the 
same  degree  of  care  to  stop  the  train  and 
take  her  on  that  It  would  have  been  to  carry 
her  to  her  destination  and  there  discharge 
her  had  she  actually  embarked.  In  such  a 
case  this  court  has  held,  ki  common  with 
the  American  courts  generally,  that  the  ac- 
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UoD  for  the  breach  at  the  duty  to  complete 
the  carriage  pn^erly  lies  In  tort  WUlson  t. 
Northern  Pac  B.  Co.,  6  Wash.  621,  625.  32 
Pac  468,  34  Pac.  146.  That  the  same  rule  ap- 
plies wh^  damage  resnlts  from  the  fiiUnre 
to  stop  and  take  <m  a  paasenger  Is  establish- 
ed by  ample  autlunrlty.  WlUlaras  t.  Oarollna 
fc  N.  W.  By.  Co.,  141  N.  C.  498,  67  S.  E.  216, 
12  L.  K.  A.  (N.  S.)  m.  12  Ann.  Cas.  1000; 
Pnre^l  T.  Bichmond  &  D.  B.  Co.,  lOS  N.  O. 
414,  12  S.  B.  964,  12  Zi.  B.  A.  113;  Yaxoo  & 
M.  V.  B.  Co.  T.  Whiter  82  Miss.  120,  33  South. 
970;  Yazoo  &  M.  Y.  B.  Ga  t.  Mitchell.  83 
Miss.  179,  35  South.  389;  UobUe  ft  O.  B.  Co. 
T.  Beeves,  80  S.  W.  471,  26  Ky.  Law  Bc^ 
2236. 

[2]  We  are  clear  that  this  action  properly 
sounds  In  tort  and  not  In  contract  But  it 
may  be  noted  In  passlns  that  the  ^stlnctian 
urged  by  re^QKuident  between  the  action  view- 
ed as  one  on  contract  or  as  one  In  tort  la  Im- 
material whoi  applied  to  the  fftcts  before  us. 
Ju  tULs  state  Uie  damages  recoverable  would 
be  <mly  compensatory  and  not  punitive  In 
^ther  case.  The  measure  of  damages  under 
the  peculiar  tacts  in  this  case,  and  for  all 
practical  purposes,  would  be  the  same.  View- 
ed as  an  action  on  the  contract,  the  measure 
would  be  such  damages  as  might  reasonably 
be  anticipated  from  the  breach;  that  is  to 
say,  damages  reasonably  within  the  cfUtern- 
platlon  of  the  mrtles.  Viewed  as  an  action 
In  tort,  the  measure  would  be  such  damages 
as  proximately  resulted  from  the  breach 
which,  under  the  circumstances  here,  comes 
to  the  same  thing,  since  the  respondent,  know- 
ing appellant's  necessities,  must  be  held  to 
have  foreseen  all  the  damages  proximately 
resulting  from  its  failure  to  stop  the  truln. 

[1, 4]  Bespondent  next  contends  that  In  any 
•vent  appellant's  illness  was  not  a  proximate 
result  of  Its  failure  to  stop  the  train  as  prom- 
ised. It  Is  argued  that,  since  she  admitted 
that  if  the  permission  to  stop  had  not  been 
given  she  would  have  walked  to  Roland  any- 
way, therefore  the  Injury  to  her  caused  by 
the  walk  was  not  a  proximate  result  of  re- 
spondent's failure  to  stop  its  train.  The  ar- 
gument Is  specious.  It  might  as  well  be  ar- 
gued that  she  would  have  had  to  walk  had 
there  been  no  railroad  there ;  In  fact,  she  so 
testified.  Such  an  argument,  if  sound  at  all, 
would  relieve  the  railroad  company  from  li- 
ability for  failure  to  stop  Its  trains  evai 
It  re^lar  paHsenger  stations.  It  would  re- 
luce  the  duty  to  stop  Its  trains  anywhere  to 
1  mere  matter  of  caprice  or,  as  respondent 
jrguea  was  the  case  here,  to  a  mere  gratuity. 
The  Illness  of  her  husband  placed  appellant 
under  a  necessity  as  imperative  as  can  well 
be  conceived  of  making  the  trip  to  Roland 
and  back  before  the  arrival  of  the  morning 
train  going  east  to  Spolune.  At  least,  wheth- 
er she  acted  as  a  reasonably  prudent  person 
would  have  acted  under  similar  circumstanc- 
es was  clearly  a  question  for  the  Jury. 

[B]  It  is  fairly  Inf^ble  tktMu  tbe  evidence 


that  respondent  knew  of  tba  purpose  of  Om 
trip  and  of  its  imperative  necessity.  This, 
also,  was  plainly  a  question  tot  the  Jury.  It 
makes  no  difference  that  reqxmdent  might 
have  refused  to  agree  to  carry  her  or  sell  her 
a  ticket  It  did  not  refuse  either.  It  sold  her 
the  ticket  and  agreed  to  stop  the  train.  Its 
duty  to  her  to  stop  the  train  was  then  as 
complete  as  it  ever  is  to  the  goieral  public 
to  stop  trains  at  regular  stations.  Had  re- 
spondent kept  this  iffomlse,  she  would  not 
have  been  InJunDl.  Demonstrably,  tb««fore, 
the  Injury  from  making  the  trip  on  foot  was 
a  proximate  result  of  reqxmdenlfB  failure 
to  keep  its  promise.  It  was  the  cause  with- 
out which,  under  the  conditions,  the  injury 
would  not  have  been  suffered.  The  material 
thing  is  that  she  would  not  have  bad  to  walk 
had  the  train  stomted  for  her.  Obviously, 
therefore,  the  ftiUure  to  stop  was  the  proxi- 
mate cause  both  of  the  trip  over  the  trail 
and  the  injury  resulting.  "Damages  tar  ttn 
r^usal  to  permit  a  passoiger  to  take  a  train 
which  his  ticket  entitled  him  to  take  Indnde 
the  amount  paid  by  him  for  another  tlAet 
compensation  tor  loss  of  time,  unnecessary 
hotel  expenses,  and  also  compensati<m  tor  any 
Inccsivmlence  suffered.  Graerally  speaking, 
the  negligent  failure  of  a  carrier  to  stop  its 
train  for  a  passenger,  who  thereupon  endpav- 
ors  to  reach  his  destination  by  other  proper 
mrans,  renders  It  liable  to  him  for  illness, 
pain,  suffering,  physical  Injury,  personal  dis- 
comfort, loss  of  time,  disappointment,  Incon- 
venience, and  expense,  such  as  the  cost  of 
lodging  or  a  conveyance,  resulting  directly 
and  proximately  from  the  carrier's  wrongful 
act."  6  R.  C.  li.  104.  The  text  Is  amply  sus- 
tained by  the  authorities.  Williams  v.  Caro- 
lina &  N.  W.  Ry.  Co.,  144  N.  a  498,  57  S.  E. 
216, 12  L.  a  A.  (N.  S.)  191,  12  Ann.  Cas.  1000 ; 
Mllhous  V.  Sou.  Ry.  Co.,  72  S.  C.  442.  52  S.  E. 
41,  110  Am.  St  Rep.  620;  Mobile  &  O.  R.  Co. 
V.  Reeves,  80  S,  W.  471.  25  Ky.  Law  Rep. 
2236;  San  Antonio  &  A.  P.  R.  R.  Co.  v.  Saf- 
ford  (Tex.  Civ.  App.)  48  S.  W.  IWW ;  Brown  v. 
Chicago.  M.  &  St.  P.  R.  Co.,  64  Wis.  S42,  11 
N.  W.  366,  41  Am.  Rep.  41;  Northern  Cen- 
tral R.  Co.  V.  O'Conoer,  76  Md.  207.  24  Atl. 
449,  16  li.  R.  A.  449,  450,  35  Am.  St  Rep.  422; 
Hutchinson  on  Carriers  (3d  Ed.)  {S  1424,  1429. 

The  cases  cited  by  respondent  do  not  mili- 
tate against  the  conclusion  which  we  hare 
reached.  They  rest  upon  the  ground  that, 
notwithstanding  the  Initial  fault  of  the  car- 
rier, the  Injured  person  cannot  recover  for 
injuries  resulting  from  exposure  wantoulj 
or  needlessly  encountered  by  him.  This  Is 
but  an  application  €t  the  elemoitary  rule 
that  the  injured  person  may  not  needlesRiy 
augment  but  should  minimize  the  damages. 
Le  Bean  v.  Minneapolis,  St  P.  ft  S.  S.  M.  By. 
CO.,  164  Wis.  3a  169  N.  W.  677.  U  B.  A. 
1017A,  1017;  Indianapolis.  Bloomingtm  ft  W. 
By.  Co.  V.  Bimey,  71  IlL  391. 

The  Judgment  Is  reversed,  and  the  cause  i* 
remanded,  with  dlrectioa  to  the  trial  court 
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to  pass  npoa  the  motion  for  a  new  trial  and 
either  grant  It  or  enter  judgment  apon  the 
verdict. 

MOUNT.  MORRIS,  HOLCOMB,  and 
OHADWIOK,  JJ.,  concur. 


BRANDON  «t  aL  T.  LEATONWORTH  et  aL 

(No.  14125.) 
(Supreme  Court  of  Washington.   Jan.  9,  1918.) 

JuoQMEKT  ®=>619  —  Res  Adjudicata  — 
Homestead. 
In  an  action  to  quiet  title  to  realty,  to  set 
aside  a  sale  to  defendants,  and  for  a  decree 
exempting  it  as  a  homestead,  a-decree  in  anoth- 
er action  in  the  nature  of  a  creditors'  bill  after 
exectttioD  upon  a  jadgment  against  plaintiff  had 
been  returned  nnUa  bona  seeking  to  set  aside 
an  alleged  fraudulent  deed  from  plaintiff  to  his 
wife  and  to  have  the  judgment  decreed  a  specific 
lien  against  the  property  and  for  a  sale  to  sat- 
is^ the  judgment,  wherein  plaintiffs  before 
answering  filed  a  claim  of  homestead,  but  failed 
to  plead  it  in  bar  of  the  action,  which  declared 
the  deed  to  be  fraudulent  and  the  judgment  a 
lien,  and  ord«ring  the  property  to  be  sold  on 
execution,  not  «>pealed  from,  was  res  adjudiea- 
ta  as  to  plaintiff's  ri^t  to  claim  the  property  as 
a  homestead. 

Department  2.  Appeal  from  Superior 
Court.  King  County ;  Mitchell  OUUam,  Judge. 

Action  to  quiet  title  by  Anton  Brandon 
and  others  against  L.  W.  Leavenworth  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

Baxter  &  Jones,  of  Seattle,  for  aroeUanta. 
WaltN-  B.  Allen,  of  Seattle,  for  reqmndanta. 

CHADWICK,  J.  This  action  was  tNroue^t 
Iqr  appellants  to  quiet  title  to  certain  real 
estate  located  in  the  city  of  Seattle,  to  have 
the  sale  at  irtdch  respcmaenta  bought  the 
vrop^rty  annulled  and  set  aside,  and  to  have 
the  property  decreed  uempt  as  appellants* 
homestead. 

Respondents  recovered  judgment  against 
appellants  for  the  sum  of  $2428.91  and  costs 
in  the  superimr  court  ot  King  county,  and 
later,  after  execution  returned  nulla  bona, 
brought  another  action  in  the  same  court  In 
0ie  nature  of  a  creditors'  bill  asking  that  a 
deed  from  appellant  Anton  Brandon  to  ap- 
pellant Eliza  Brandon,  his  wife,  be  set  aside 


CD  the  ground  that  It  was  made  for  the  pur- 
pose of  defrauding  respondents  of  their  Judg- 
ment; that  the  judgment  in  the  former  suit 
be  decreed  a  specific  lien  oa  the  property; 
and  that  it  be  ordered  sold  to  satisfy  the 
Judgment  Four  m  five  days  before  answer- 
ing appellants  filed  a  claim  of  homestead  in 
the  office  of  the  auditor  King  county.  A 
trial  was  had,  and  a  decree  entered  declar- 
ing the  deed  to  be  fraudulent  and  the  Judg- 
ment a  lien  and  ordering  the  pnHtarty  to  be 
sold  on  execution,  l^ils  decree  has  never 
ueen  appealed  from.  Subsequently  there 
were  some  proceedings  In  the  bankruptcy 
court,  but  they  do  not  appear  to  have  any 
bearing  on  the  rights  of  the  parties.  There- 
after the  property  was  sold,  and  bid  in  by 
respondents  for  the  amount  of  their  Judg- 
ment and  costs.  The  sale  was  duly  confirm- 
ed, no  objections  being  filed,  and  the  sheriff, 
Issued  a  certificate  of  sale. 

Although  appellants  had  filed  a  declara- 
tion of  homestead  at  the  time  they  answered 
In  the  suit  to  subject  their  property  to  the 
lien  of  the  judgment,  they  did  not  plead  it 
in  bar  of  that  action.  They  now  contend  that 
their  title  became  absolute  by  their  declara- 
tion of  homestead ;  that  the  court  was  with- 
out Jurisdiction  to  enter  a  decree  which 
would  affect  it  in  any  way,  and  the  sale,  hav- 
ing been  made  In  defiance  of  the  statutory 
method  of  selling  a  homestead,  Is  void,  and 
respondents  acquired  no  title. 

The  only  question  involved  is  whether  the 
decree  In  the  action  brought  by  respondents 
to  subject  the  property  to  the  payment  of 
the  judgment  Is  res  judicata  of  appellants' 
rlc^t  to  now  claim  the  property  as  a  home- 
stead. Under  the  rule  laid  down  by  this 
court  in  Traders'  National  Bank  v.  Schorr, 
20  Wash.  1.  54  Pac.  543,  72  Am.  SL  Rep.  17, 
It  was  the  duty  of  appellants  to  plead  that 
the  land  was  exempt  as  a  homestead  in  the 
salt  brought  to  subject  It  to  the  lien  of  the 
Judgment.  Having  failed  to  do  so,  they  are 
barred  from  litigating  that  question  in  an- 
other action. 
Affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  MORRIS,  and 
HOLCOMB,  JJ.,  concur. 
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PRATT  T.  UTAH  LIGHT  ft  TEAGTIOK 
GO.    (No.  3131.) 

(Supreme  Court  of  Utah.    Fdi.  6.  191&) 

1.  Appeal  and  Ebboe  ♦=»087(1)— Review- 
Weight  OT  EVIDENCB. 

The  Supreme  Court  is  not  anthiHizod  by  the 
Constitution  to  inquire  into  or  consider  the 
weight  of  evidence. 

2.  Neolioence  ^9l41,(3)i  —  Oontbibutobt 
Negligence— In  8TBUCTIONB. 

A  definition  of  contributory  negligence  as 
want  of  ordinary  care,  though  abstractly  cor- 
rect, should  be  specifically  applied  to  the  dr- 
cumstances  of  the  case.t 

5.  Tbial  «s9203(1)— InsTBUcnoNB— IsSueb  to 

BK  SUBUIITED. 
Each  party  is  entitled  to  have  bis  theory 
Hubmitted  to  tiie  jury  if  there  is  any  evidence 
to  sustain  its 

4.  Tbial  ^=9251(8)— iNBiBUonona— Cohtsib- 

ITTDBT  XbGLIGBNCE. 

Id  an  action  for  injuries  to  intending  pas- 
senger on  a  street  car  by  movement  of  the  car 
while  he  was  boarding  it,  whore  the  railway  al- 
leged that  the  car  was  moving  aud  he  attempt- 
ed to  board  it  while  it  was  lu  motion,  it  was 
error  to  refuse  all  instructioiw  requeBting  sub- 
mission of  such  issue.' 

6.  Apfeai:.  ahd  Ebbob  •s9»1006  —  Review- 
Habmlsss  Ebbob. 

Although  intending  passenger  injured  when 
thrown  from  the  street  car  alleged  only  one 
ground  of  negligence,  instruction  that,  If  he 
proved  one  or  more  acts  of  negligence,  be  could 
recover,  was  not  ground  for  reversaL 

Appeal  from  District  Court.  Salt  Lake 
County ;  Harold  M.  Stephens,  Judge. 

Action  by  O.  B.  Pratt  against  tbe  Utab 
Ll^ht  &  Tracticm  Compauy.  Judgment  tor 
plaintiff,  and  defendant  appeala.  Reversed 
for  new  trial. 

Bagley  A  Ashton,  of  Salt  Lake  City,  for 
appellant  Wm.  H.  King  and  S.  A.  King, 
both  of  Salt  Lake  City,  for  respondent 

GIDEON,  1.  Plaintiff  brings  this  action 
to  recover  compensation  for  Injuries  alleged 
to  have  been  received  him  while  attempt- 
ing to  board  a  car  of  d^ndant  company  on 
Uaiu  street.  In  Salt  Lake  City.  Tbe  allegra- 
tion  of  the  complaint  charging  negligence  Is 
that  while  the  defendant's  car  was  standing 
on  said  street  to  receive  passengers,  and 
while  tbe  plaintiff  was  att^pting  to  board 
said  car  and  bad  advanced  towards  the  steps 
thereof,  and  while  in  the  act  of  stepping 
thereon,  that  the  employ^  to  wit,  the  con- 
ductor, gave  the  signal  to  the  motorman  to 
move  the  car,  and  that  BUch  employ^  with- 
out warning,  wrongfully  and  negligently, 
started  the  car,  and  the  same  was  put  In 
motion  negligently  by  said  employ^,  and  by 
negligently  starting  the  same  without  look- 
ing for  persons,  and  eepecially  this  plaintiff, 
attempting  to  board  Bucb  car,  and  while  tbe 


Furkovlcb  V.  BlDgbam  Coal  ft  Lumtiar  Oo.,  46 
UUli,  «,  la  Pac.  lit 
>  Hartlty  r.  Bait  Lake  City,  41  UUh.  Ul,  lU  Pae. 

622. 

■  Paul  V.  Railroad.  M  UUb.  4«,  93  Pac.  Gftt. 


plaintiff  was  In  tiie  act  of  stepping  on  said 
car,  and  without  giving  plaintiff  suffldent 
time  to  safely  get  thereon,  started  the  same, 
and,  as  a  result  thereof,  the  plaintiff  was 
thrown  violently  to  the  pavouent  and  sus- 
tained Injuries. 

The  answer  Is  a  denial  of  the  allegations, 
and  as  an  additional  defense  It  is  alleged 
that  the  injuries  the  plaintiff  received,  If  any, 
were  caused  by  plaintiff  negligently  and  care- 
lessly attempting  to  board  the  car  of  the  de- 
fendant while  tbe  same  was  In  motion  and 
while  the  car  was  not  at  a  regular  stoi^lng 
place  to  take  on  and  let  off  passengers. 

The  proof  submitted  by  tbe  plaintiff,  In- 
cluding himself  and  one  other  witness,  re- 
sponded to  and  supported  the  allegations  of 
the  complaint  The  tesllniony  offered  by  de- 
fendant, consisting  of  ave  or  six  witnesses, 
responded  to  and  tended  to  support  the  alle- 
gations of  the  defendant's  answer.  Trial 
was  had  to  the  court  and  Jury,  and  nsnlted 
In  a  verdict  In  favor  of  the  plaintiff.  The 
defendant  appeals. 

[1]  The  first  asslgnmmt  and  objection  urg- 
ed by  appellant  is  that  the  court  should  bare 
directed  a  verdict  in  Its  fSkVor  by  reason  of 
the  great  weight  of  the  evidence,  as  It  Ik 
claimed,  in  favor  of  the  contmtlon  of  tta«  de- 
fendant Suffice  it  to  say  that  there  was  nih- 
stantial  testimony  to  support  the  allegations 
of  the  complaint  and  this  court  la  not  an- 
thorized,  under  tbe  Constitntlon  of  this  state, 
to  Inquire  Into  or  consider  tbe  wel«At  of  tbe 
evldencfr  Tbe  autbotltiea  dted  In  mpport 
of  that  contenUfHi  from  other  JnrlsdlctiiHis 
cannot.  In  view  of  our  Constitution  and  tbe 
rullnga  of  this  conr^  have  any  bindlog  fimse 
here. 

Nnmerona  Instmctiona  were  requested  on 
ttie  part  of  the  defendant,  and  tbe  follnre  to 
give  those  Instructions  or  part  of  them  Is  as- 
signed as  error.  The  Instructims  requested 
and  refused  were  to  the  effect  that  tbe  court 
advise  the  Jury  that  if  tiiey  should  And  from 
the  testimony  that  tile  plaintiff  attempted  to 
board  the  defendant's  car  white  in  motion, 
or  if  the  injury  was  caused  by  any  other  act 
of  n^Ugence  than  the  negligence  charged  in 
tbe  complaint,  the  plaintiff  would  not  be  en- 
titled to  recover. 

The  court  in  Its  first  instruction  stated  to 
the  Jury  the  ground  of  negligence  charged  in 
the  complaint,  and  In  Its  second  instruction 
defined  and  stated  the  issues  tendered  by  the 
defendant's  answer.  In  tue  fourth  Instruc- 
tion the  jurors  were  told  that  before  they 
could  find  a  verdict  for  the  plaintiff  It  was 
necessary  for  the  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  one  or  more 
of  the  acts  of  n^llgence  alleged  in  the  com- 
plaint, and  If  they  did  not  so  find,  their 
verdict  must  be  against  the  plaintiff,  but, 
should  they  find  that  tbe  defendant  was  guil- 
ty of  the  negligence  charged  In  the  com- 
plaint, that  it  was  their  duty  to  find  a  ver- 
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diet  In  CBTor  of  the  plalntill^  unleis  they  al- 
so fbnnd  that  the  acddent  was  due  to  con- 
tributory sei^lgence  on  the  part  of  the  plain- 
tiff. 

[I]  In  the  'eighth  Instruction  the  court  de- 
fined what  constitutes  contrlbntory  negli- 
gence, and  no  objection  Is  urged  against  that 
definition.  It  may  be  suggested,  however, 
that  the  mere  fact  of  advising  the  Jury  that 
contributory  negligence  is  -the  "absence  of  or- 
dinary care"  Is  In  no  way  faeli»fuL  It  may  be 
a  correct  statement  of  abstract  legal  prin- 
ciples, but  such  an  Instruction,  to  be  of  «ny 
assistance  to  the  Jury,  should  In  srane  way 
be  tied  to,  or  apply  ti^  the  particular  focts 
In  the  case  on  trial.  Fnrkovlch  t.  Bingham 
coal  A  Lumber  Ca,  45  Utah,  8»,  148  Pac. 
121,  Lk  R.  A.  1816B,  426. 

As  indicated,  the  chief  objectlcm  urged  by 
appellant  Is  that  the  court  failed  to  direct, 
by  precise  or  specific  Instruction,  the  atten- 
tion of  the  Jury  to  the  Issue  made  by  It  in 
its  affirmative  answer  and  to  which  practi- 
cally all  of  Its  testimony  was  directed ;  that 
is,  that  the  plaintiff  did  not  attempt  to  board 
the  car  while  it  was  standing,  but  did  at- 
tempt to  board  It  after  It  had  been  started 
and  at  a  point  which  was  not  a  r^ular  etof^ 
ping  pl8C&  As  presented  by  the  pleadings, 
the  Issues  are  clear-cut  and  direct.  It  Is  af- 
firmatively alleged  In  the  complaint,  and  the 
testimony  offered  on  the  part  of  the  plaintiff 
supports  such  allegation,  that  the  car  was 
not  in  motion  when  he  attempted  to  board 
it,  but  was  negligently  started  after  he  made 
such  attempt,  and  as  a  result  he  received  the 
Injuries  claimed.  On  the  part  of  the  defend- 
ant the  direct  allegations  are,  and  the  proof 
ottered  tended  to  support  such  allegations, 
that  the  plaintiff  attempted  to  board  the  car 
wblle  It  was  In  motion,  and  as  a  result  of 
such  attempt  he  was  thrown  to  the  pavement 
and  injured. 

[3]  £ach  party  to  a  suit  is  entitled  to  have 
his  theory,  when  there  is  evld«ice  to  sustain 
it,  submitted  to  the  Jury  and  the  Judgment 
of  the  Jury  on  the  facts  tending  to  support 
such  theory,  assuming  always  that  there  is 
testimony  offered  to  support  the  same,  and 
this  court  has  so  held  In  Hartley  v.  Salt 
Lake  City.  41  Utah,  121. 124  Pac.  622,  where, 
speaking  through  Straup,  J,,  It  is  said: 

"There  ere  two  parties  to  a  lawsuit.  Each, 
on  a  sabmisaioQ  of  the  case  to  tho  jury,  is  en- 
titled to  a  submission  of  it  on  hia  theory  and  i 
the  law  in  respect  thereof.    The  defendant's  | 
tbeory  as  to  the  cause  of  the  accident  is  em- 
bodied In  the  propoead  requests.   There  is  some 
evidence,  as  we  have  shown,  to  render  them ' 
applicable  to  the  case.    That  is  not  disputed.  I 
We  think  the  court's  refusal  to  charge  substan- 
tially as  requestod  was  emi.   That  the  ruling 
was  prejududal  and  works  a.  reversal  ot  the 
judgment  Is  self-evident  and  unavoidable." 

To  the  same  effect  are  the  following  au- 
thorities:. Knock  V.  Boston  Elevated  By.  Co., 
214  Mass.  398,  101  N,  B.  968 ;  Chicago  City 
Ry.  Co.  T.  Harry  C.  Gates,  135  111.  App.  180; 
Patterson  v.  Electric  By.  Co.,  26  App.  DIv. 
830,  48  N.  X.  Supp.  796;  Kaukusch  v.  Ry. 


Co.,  153  ni.  App.  454;  Anderson  t.  By.  Oa, 
86  App.  Dlv.  909,  55  N.  T.  Supp.  290;  Xnoz- 
vllle  Traction  Ca  CarroU.  113  Tenn.  514, 
82  S.  W.  813 ;  Peek  v.  St.  Louis  Transit  Co., 
178  Mo.  eiT.  77  S.  W.  738. 

The  fourth  request  made  by  the  appellant. 
In  effect,  reauested  the  court  to  Instruct  the 
Jury  that,  if  they  found  from  the  evidence 
that  plalntifTs  injury  was  not  caused  "by 
the  starting,  from  a  poslticn  of  rest,"  of  the 
said  car  of  the  defendant,  hut  was  caused 
by  his  action  in  attempting  to  tward  such 
car  while  the  same  was  in  motion,  then  the 
plaintiff  would  not  be  entitled  to  recover. 
Respondent  contends  that  the  giving  of  that 
Instruction  as  requested  would  have  been  er- 
roneous, and  not  a  correct  statement  of  tbe 
law.  and  relies  upon  the  ruling  of  this  court 
In  Paul  V.  Railroad,  30  Utah,  46,  83  Paa  564, 
In  support  of  that  contention.  The  instruc- 
tions given  In  that  case  upon  whldi  the  ease 
was  reversed  are  as  follows: 

"(6)  Ton  are  instructed  that,  wen  if  you  be- 
lieve fmn  tbe  ovid«ic«  in  this  case  that  the 

conductor  failed  or  neglected  to  stop  the  car 
where  requested  by  the  plaintiff,  or  at  its 
usual  stopping  place,  still  such  failure  or  neg- 
lect would  not  Justi^  the  plaintiff  In  attempt- 
ing to  leave  the  car  while  it  was  in  modem; 
and  if  you  believe  frcsn  the  evidmce  that  the 
plaintiif  did  attempt  to  leave  the  car  while 
It  was  in  motion,  die  did  so  at  her  own  risk, 
and  if  she  was  injured  l^  reason  of  soch  at- 
tempt, then  she  was  guil^  of  omtrllratoiy  neg- 
ligence, and  cannot  recover. 

"(7)  If  you  believe  from  the  evidence  that 
the  plaintiff  had  notified  the  conductor  to  stop 
on  the  upper  aide  of  Fourth  street,  and  that  the 
conductor  rang  the  hell  for  that  purpose,  and 
that  the  car  immediately  t>egan  to  slow  down, 
hut  that  the  plaintiff,  without  waiting  for  the 
car  to  come  to  a  full  stop,  undertook  to  and  did 
■tep  from  the  car  while  in  motion,  and  as  a  nat- 
unu  result  thereof  was  injured,  then  your  v^ 
diet  must  be  for  the  defendant." 

1.41  As  will  be  seen  by  an  examination  of 
those  Instructions,  the  court,  in  effect,  told 
the  Jury  tbat  as  a  matter  ot  law,  if  the 
plaintiff  attempted  to  leave  the  car  while  it 
was  In  motion,  she  was  guilty  of  contribu- 
tory negllg^ic&  The  reason  assigned  toe 
holding  that  Instmcdon  had  was,  that: 

"The  defendant  would  not  only  he  liable, 
*  *  *  but  likewise  would  t>e  liable  if,  the 
car  having  slowed  down  in  response  to  her 
notice  of  a  deeire  to  leave  the  same^  plaintiff  at- 
tempted to  alight,  and  the  speed  and  tlie  snr- 
rounding  conditions  were  such  that  the  jury 
found  it  was  not  negligence  to  do  so,  and  while 
making  such  effort  to  alight,  the  speed  of  the 
car  was  suddenly  increased,  tug  reason  wliereof 
she  was  tiirown  and  injured." 

The  particular  objections  urged  by  appel- 
lant in  this  case  do  not  seem  to  have  been 
considered  by  the  court  In  Paul  v.  Railroad, 
Hupra,  and  the  instructions  given  there  were, 
in  effect,  different  from  the  Instructions  re- 
quested by  the  defendant  In  the  present  case. 
Tbe  court  rightly  held  In  that  case  that  It 
cannot  be  said,  as  a  matter  of  law,  thai 
every  person  who  attempts  to  board  a  street 
car,  or  alight  therefrom,  while  the  same  is 
In  motion,  Is  negligent.  But,  as  indicated, 
there  are  only  two  Issues  In  this  case,  or 
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two  theories  as  to  how  Oie  accident  happen- 
ed. One  fa  alleged  In  the  complaint,  and  the 
other  la  relied  upon  by  the  defendant  as  an 
afflrmatlTe  defense,  and,  nnder  the  authori- 
ties cited,  uoth  parties  were  entitled  to  have 
their  particular  theory  of  the  fiicts  submit- 
ted to  the  jury  for  determination. 

The  third  Instruction  requested  by  defend- 
ant was  to  the  effect  that  the  plaintiff  must 
recover  upon  the  facts  alleged  In  the  com- 
plaint if  at  all,  "and  he  Is  not  entitled  to  a 
verdict  If  Injured  as  the  result  of  other  or 
different  acts,  or  as  the  result  of  his  own 
negligence  either  causing  or  contributing  to 
the  accident." 

The  fifth  Instruction  requested  was  prac- 
tically to  the  same  effect,  that  Is,  if  the  jury 
found  that  the  Injury  was  caused  In  any  oth- 
er manner  "than  by  the  starting  forward  of 
of  the  car  from  a  standing  position  while 
plaintiff  was  In  the  act  of  boarding  the  same, 
tuen  the  plaintiff  is  not  entitled  to  recover, 
and  your  verdict  must  be  for  the  defendant." 

Had  the  court  given  either  of  those  in- 
structions as  requested  or  in  substance  and 
effect,  we  should  be  inclined  to  hold  that  the 
issue  presented  by  the  defendant's  answer 
was  sufilciently  called  to  the  attention  of  the 
Jury,  and  its  findings  on  that  particular  is- 
sue sufilciently  determined.  But,  as  indicat- 
ed, there  is  nowhere  in  the  Instructions  any 
direct  or  concrete  statement  instructing  the 
Jury  that,  If  they  found  the  facts  as  claimed 
by  the  defendant,  the  plaintiff  would  not  be 
entitled  to  recover.  Tliis,  In  our  Judgment, 
should  have  been  done.  Where  the  Issues 
are  definite  and  direct,  and  testimony  Is  of- 
fered In  support  of  the  different  positions 
taken  by  the  plaintiff  and  defendant,  the 
court  should,  by  unequivocal  and  unambigu- 
ous Instructions,  direct  the  Jury's  atteutioa 
to  the  issues  of  fact  as  thus  presented  to  be 
determined  by  It,  and  there  seems  to  be  no 
good  reason  why  such  instructions  should 
not  have  been  given,  Such,  In  our  judgment, 
was  not  done  by  the  court  In  Its  Instructions 
in  this  case.  The  requests  on  the  part  of 
the  defendant  were  seasonably  made  and 
were  aufflclent  to  direct  the  court's  attentlim 
to  the  theory  of  the  defendant's  answer,  and 
should  have  been  given,  if  not  In  the  words 
as  submitted  or  requested,  at  least  In  sub- 
stance and  effect. 

[E]  Appellant  further  assigns  as  error  that 
the  court,  in  Its  Instruction  Na  6,  directed 
the  jury  that  the  jtointlff  could  recover  If  he 
proved  "one  or  more"  of  the  acta  or  onils- 
Blons  on  the  part  of  the  defendant  alleged  in 
the  ctHnplaint  as  neglig«it,  and  that  that  In- 
atmctlou  waa  wroneoua  and  prejudicial,  as 
there  Is  tnit  one  act  of  netf  Igence  alleged  in 
the  cranplaJnt  That  objection  would  not  be 
si^clent  to  cause  a  reversal  of  the  case,  bat 
there  would  aeon  to  be  no  reason  why  the 
expression  "one  or  more"  should  have  been 
nsed  by  the  court,  because,  as  explained. 


there  was  but  one  act  of  n^Ilgence  alleged 
in  the  complaint 

niere  are  otb^  errors  assigned,  but,  as 
the  case  must  be  reversed  for  the  reasms 
given,  we  do  not  deem  u  necessary  to  review 
those  assignments. 

It  follows  that  the  error  of  the  court  In 
refusing  the  requested  Instructions,  or  Its 
failure  to  give  the  contents  of  such  requests 
In  substance,  Is  prejudicial  error,  and  the 
case  must  be  reversed  for  a  new  trlaL  Such 
is  tlie  order. 

FRICK,  G.  J.,  and  McCARTE,  COBFMAN, 
and  THUBMAX.  J3.,  concur. 


WASHINGTON  TRUST  GO.  t.  KETBS  et  at 
(Now  14263.) 

(Supreme  Ourt  of  Washington.   Feb.  21, 1918.) 

1.  Tbial  ^=>143— Questions  roa  Juar. 

Where  there  is  a  substantial  dlsonte  upon 
material  tacts  in  a  case,  there  is  a  question  for 

the  jury. 

2.  Appkal  ano  Ebbob  «s3ia02— Bsvembal— 

Remand— New  Tbial. 
Where  on  reveraing  judgment  non  obstante 
veredicto  it  was-  said  that,  if  the  trial  court 
believed  that  evidence  was  iiwafficient  to  sustain 
verdict,  it  could  have  granted  a  new  trial,  the 
trial  court  was  Justified  in  grantiag  a  new  trial, 

Departm^t  2.  AH)eel  from  Superior 
Court,  8p(ri£ane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  the  Washington  Trust  Company 
agahist  ThfrnuM  Keyes,  the  U  D.  McCarthy 
Auto  Company,  a  oorporatlw,  I*.  D.  Mc< 
earthy,  and  E.  G.  Hill,  mcelver  of  the  U  1>. 
McCarthy  Auto  Ccnnpany,  a  Corporation. 
Verdict  for  plaintiff.  From  an  order  grant- 
ing a  motlcm  fOr  a  new  trial,  the  flrst-oamed 
defewlant  am^eals.  AJUrmed. 

MeCroAey  it  Stotler,  of  Colfax,  and  Yoor- 
faeea  A  Gaufleld,  of  Spokane,  for  appellant, 
Danson,  WiUlams  &  Dansoi  and  George  D. 
Lantc,  all  ot  Spokane,  for  respondent. 

MOUNT,  J.  TUB  appeal  Is  from  an  order 
of  the  lower  court  granting  a  motion  ctf  the 
plaintiff  for  a  new  trlaL  When  0ie  case  waa 
tried  to  the  oonrt  and  a  Jury,  a  Terdiet  was 
returned  in  favor  of  the  defoidants.  Tbe 
plaintiff  threiqKm  moved  tot  a  judgment 
n<»k  obstante  veredlctcs  and.  In  the  alterna- 
tive, for  a  new  trial,  ^le  motion  fOr  Judg- 
ment noa  Obstante  was  granted,  and  the  de- 
fendant appealed  therefrwn  to  tbls  court 
Washington  Trust  Co.  t.  K^es,  88  Wash. 
287.  152  Pac.  1029.  We  then  reversed  tbe 
judgment,  with  directions  to  the  trial  court 
to  orermle  the  modw  for  jndgmmt  notwith- 
standing tbe  verdict  and  to  pass  upcn  the 
motion  for  a  new  trial.  Thereafter  the  trial 
court  granted  the  motion  for  a  new  trial, 
and  this  appeal  Adlowed. 

The  appellant  concedes  that  the  granting 
of  a  new  trial  is  within  the  discretion  ot  the 
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trial  court,  and  will  be  rerersed  only  for  an 
abuse  thereof,  and  proceeds  to  argue  that 
Qie  court  abiued  Its  discretion  In  granting 
tbe  motion  In  this  case. 

[1]  It  Is  awarent  from  the  record  that 
ttiere  was  substantial  dispute  upon  B«ne  of 
the  material  fticts  la  the  case,  and  it  follows, 
we  think,  that  there  Is  a  question  for  the 
Jniy.  Upon  the  other  appeal,  If  we  did  not 
state  that  the  question  was  <Hie  for  the  jury, 
we  very  plainly  Intimated  so  when  we  said : 

"Hie  record  in  tbis  case  discloses  that  there 
was  CTHence  which,  if  believed,  wonld  establish 
that  the  bank  was  not  a  holder  in  ^od  faith 
without  knowledge  of  an^  defect  in  the  note, 
and  by  grantlQK  the  motion  for  judgment  non 
obstante  the  trial  court  substituted  his  judg- 
ment of  the  weight  of  this  evidence  for  that  of 
the  Jury.  If  he  believed  that  the  evidence  was 
insufficient  to  aastain  the  verdict,  he  could  have 
granted  a  new  trial.   •   •  ♦ 

[2]  We  think  it  Is  plain  from  this  state- 
ment that  the  trial  court  was  Justified  in 
granting  a  new  trial,  and  it  cannot  now  be 
successfully  argued  that  he  abused  his  dis- 
cretion In  so  doing. 

The  order  aniealed  from  la  therefore  af- 
firmed. 

ELLIS,  C.  J.,  and  HOLCOHB  and  MOB- 
RIB,  JJ.,  concur. 


LTIMSrOBD  r.  McCAMN  at  al.    (Na  842fr.) 

(Supreme  Court  of  Oklahoma.   Dec.  11,  1917. 
Behearlng  Denied  Jan.  1<K  1918.) 

(ByUabua  fry  tk4  OtmrtJ 
liANULOBn    AND    TKNAKT    ^3209  —  BXRT  — 

IiANDLOBD'a  Bbcotbbt  AoAinBT  Subten- 
ant. 

As  between  the  lessor  and  Bubleasees  of  the 
original  lessee,  there  is  neither  privity  of  estate 
nor  privity  of  contract;  the  leH»r  cannot  re- 
cover of  the  sublessee  upon  tlie  lessee's  covenant 

to  pay  rent. 

Error  from  County  Court,  Okmulgee  Coun- 
ty ;  Mark  L.  Bozarth,  Judge. 

Suit  by  William  Lunsford  against  Lonnle 
McCann  and  others.  Jud^ent  against  de- 
fendant McCann  and  In  favor  of  the  other 
deftodants,  and  plalntUC  twlnga  Brrot.  Af- 
firmed. 

Merwiae  k  Newhocse.  of  Okmulgee,  for 
I^alntlfl  In  error.  J.  W.  Chllders,  of  Ok- 
mulgee, for  defaidanta  In  «m>r. 

TURNER,  J.  On  November  fi,  1914,  plaln- 
tUr  In  error,  William  Lonsfoid,  sued  Lonnle 
McCami,  Frank  Jones,  Lee  Jones,  Kelly  Jones, 
and  Steve  Stevensm  and  P.  S.  Stevenson, 
Id  the  oomity  court  of  Okmulgee  county  for 
rent  alleged  to  be  due  on  lands  described, 
and,  at  the  same  time,  sued  out  an  attach- 
ment to  enfi>rce  his  lien  as  landlord  as  pro- 
vided by  Bev.  Laws  IBIQ,  |  3806  et  seq.  The 
petition  subabintlally  states:  That  plaintiff 


leased  and  let  unto  deflendant  Lonnle  Mc- 
Cann the  land  In  questUm  for  agricultural 
purposes  tor  a  term  of  one  year,  begtonlng 
January  1,  1914.  That,  under  the  terms  of 
said  leaser  McCann  a^%ed  to  pay  as  reat 
therefor  ^SSO  as  follows:  flT5  on  October 
lis,  1914.  and  $175  on  November  IS,  1914. 
That  he  had  palid  upon  said  rental  the  sum  of 
$18.88,  leaving  a  balance  due  of  $331.67, 
whltA  he  failed  and  refused  to  pay.  ^niat 
McCann  had,  without  consent  of  plaintiff, 
sublet  a  pMtion  of  said  land  to  d^endants 
Frank  Jones,  ^ly  Jones,  Lee  Jonee,  Steve 
Steveoson,  and  P.  S.  StevensoD.  That  de- 
fendants were  gathering  and  ranoving  the 
cn^  from  said  land  without  paying  the  rent 
as  agreed,  and  prayed  for  an  order  ot  attach- 
ment, which  was  duly  Issued,  and  the  sheriff 
took  possession  of  the  property.  The  Steven- 
sons  answered  and,  after  general  denial,  al- 
leged that  on  or  about  January  1,  1914,  they 
took  possession  of  about  46  acres  ot  said 
land  as  tenants  of  plaintiff  and  dtf  endant  Mc- 
Cann, with  tte  knowledge  and  consent  of 
plaintiff,  and  with  the  express  agreement 
that  they  were  to  pay  McCann  as  rent  there- 
on one-third  of  the  corn  and  <me-fourth  of 
the  cotton  grown  on  said  land.  Wherefore 
they  prayed  that  the  attadiment  be  dissolved 
and  plalntUTs  action  dismissed.  E^r  reply, 
plaintiff  ffied  a  gennal  denlaL  McCann.  Lee 
Jones,  Edly  Jones,  and  Frank  Jones  filed  no 
answer,  but  Joined  wlUi  defendants  Steve 
Stevenson  and  P.  S.  Stevmson  In  a  motlfm  to 
dissolve  the  attachment,  which  motion  was 
withdrawn  before  trial.  The  cause  was  tried 
to  a  Jury  and  resulted  in  a  verdict  against 
McCann  for  $300,62.  and  in  favor  of  the  Ste- 
vensons,  discharging  the  attachment,  and 
judgment  was  entered  accordingly.  No  Judg- 
ment was  entered  against  defendanto  Frank 
JoDos.  Kelly  Jones,  and  Lee  Jones,  and  th^ 
appear  to  have  dropped  out  at  the  case. 

Prom  said  Judgment  plaintiff  prosecutes 
this  aK)eBl  afmlnst  the  Stevensons,  ailing 
several  grounds  for  reversal.  But.  from  the 
view  we  take  of  tbe  case.  It  is  unnecessary 
to  consider  any  ot  thr  n.  This,  for  the  reason 
that  the  Judgment  was  right,  in  that  defend- 
ants In  error .  Steve  Stevenson  and  P.  S. 
Stevenson,  being  sublessees  of  the  original 
lessee,  McCann,  are  not  liable  for  the  rents 
agreed  to  be  paid  by  said  l^see  to  the  lessor. 
This  point  is  ruled  by  Kimbriel  v.  Montgom- 
ery, 28  Okl.  743.  115  -Pac.  1018.  There  we 
held: 

"As  between  the  lessor  and  sublessee  of  the 
original  lessee,  there  is  neither  privity  of  estate 
nor  privity  of  contract;  the  lessor  cannot  sue 
the  sablessee  upon  the  lessee's  covenant  to  pay 
rent" 

In  a  valuable  note  to  the  case  of  Kanawha- 
Gauley  Coal,  etc.,  Co.  v.  Sharp  (W.  Va.)  62 
L.  R.  A.  (N.  S.)  968,  it  Is  said : 

"Since,  in  case  of  a  oublease,  as  distinguished 
from  an  assignment  of  the  lessee's  full  term, 
there  remains  an  ratate  in  tbe  leasee,  intervening 
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bfltwejn  the  reversion  and  the  estate  or  interest 
in  th«  sublessee,  there  is  no  privity  of  estate  be- 
tween the  subtenant  and  the  lessor,  and,  as  there 
is  no  privity  of  contract,  the  former  is  not  lia- 
ble to  the  latter  for  rent"— citing  a  long  list  of 
authorities,  among  which  ifl  the  case  of  Simbrlel 
V.  Montgomery,  supra. 

The  judgment  of  the  trial  court  la  affirmed. 

All  the  Justice  concar. 


HAGOBRTT  et  al.  v.  TERWILLI6EB  et  aL 

(No.  8428.) 

(Supreme  Court  of  Oklahoma.    Dec.  11,  1917. 
Behearing  Denied  Jan.  16,  1918.) 

fSjfllabua  hy  ihe  Court.) 

1.  Judgment  ®=3355,  35R— Vacation— Mia- 
TAKB  OF  Law— Insufficiency  of  Petition. 

Wbere  in  a  court  having  Jurisdiction  of  the 
subject-matter,  upon  trial  of  a  cause  upon  is- 
sues of  fact  joined,  and  at  which  defendant  was 
represented  by  counsel,  a  judgment  within  the 
issues  was  rendered  for  plaintiff,  the  same  is 
not  void  on  account  of  an  amendable  detect  or 
insufficiency  of  the  petition,  or  because  based 
upon  a  mistake  of  law.  and  such  judgment  will 
not  be  vacated  for  bocd  reasons  on  petition  ffl- 
ed  or  motion  made  by  defendant  after  Uifl 
term. 

2.  APFBAI.  AND  EeBOB  «=>671(3)— ABSION- 
UENTS  OF  EBBOB— CONSIDSaATIOH  OF  ETI* 
DENOE. 

Assignments  of  error  regofilng  an  examina* 
lion  and  consideration  of  the  evidence  will  not 
be  reviewed  by  this  court,  unless  all  the  evi- 
dence relating  thereto  is  preserved  and  brought 
up  by  caee-made  or  otherwise. 

Error  from  District  Ck>urt,  Okmulgee 
County;   Ernest  B.  Hughes,  Judge. 

Action  by  J.  L.  TerwlUlger  against  Sol 
Haggerty,  'Martba  Haggerty,  and  others. 
Judgment  for  plaintiff  with  a  foreclosure 
of  a  mortgage  lien  against  defendants  Hag- 
gerty, and  from  the  denial  of  their  petition 
to  vacate  the  Judgment  and  for  a  new  trial, 
they  bring  error.  Affirmed, 

Wallace  &  Stephens  and  A.  W.  Whitfield, 
11  of  Okmu^ee,  for  plaintiffs  In  error.  E. 
11.  Moore,  E.  T.  Noble,  and  Geo.  C.  Beldle- 
uan,  all  of  Okmulgee,  for  defendants  In  er- 
ror. 

MILEIT,  J.  On  June  10,  1915,  a  final  judg- 
ment was  rendered  In  the  district  court  of 
Okmulgee  county,  Okl.,  In  an  action  therein 
'j>ending  wherein  J.  L.  TerwlUlger  was  plain- 
tiff and  Sol  Haggerty,  Martha  Haggerty,  J. 
H.  Nance,  and  Geo.  0.  Beldleman  were  de- 
fendants, adjudging  and  decreeing,  among 
ather  things,  that  J.  L.  Terwilllger  was  the 
owner  of  an  undivided  one-half  Interest,  and 
the  defendants  Sol  Haggerty  and  Martha 
Haggerty  of  an  undivided  one-fourth  Interest 
each.  In  a  certain  tract  of  land  situated  In 
Okmulgee  county,  which  had  been  allotted  to 
Thomas  Haggerty  as  a  citizen  of  the  Creek 
Nation  or  Tribe  of  Indians,  and  establishing 
kind  foreclosing  a  lien  on  the  Interest  of  the 
said  Sol  and  Martha  Haggerty  in  favor  of 
J.  Jj.  TerwlUlger  for  the  amount  of  taxes 


paid  by  him  on  the  land,  and  establishing 
and  foreclosing  a  mortgage  lien  on  the  in- 
terest of  said  Sol  Haggerty  In  the  land  and 
in  favor  of  the  plaintiff,  J.  L.  Terwilllger, 
and  establishing  and  foreclosing  a  lien  upon 
the  entire  premises  In  favor  of  Geo.  C.  Bel- 
dleman, and  adjudging  that  J.  H.  Nance  had 
no  interest  In  or  lien  ui»on  the  said  land. 

After  the  adjournment  of  the  term  at 
which  the  said  Judgment  was  rendered,  and 
upon  the  26th  day  of  July,  1915,  the  defend- 
ants in  that  action  Sol  Haggerty  and  Mar- 
tha Haggerty  filed  a  petition  to  vacate  the 
said  Judgment  on  the  ground  of  unavoidable 
casualty  and  misfortune,  which  prevented 
them  from  defending  the  flction  (subdivision 
7,  {  5267,  B.  h.  1010),  and  alao  for  a  new 
trial  upon  the  ground  of  newly  discovered 
evidence  (section  5037,  B.  L.  1910).  There 
was  a  trial  in  the  court  below  upon  the  pe- 
tition to  vacate  the  Judgment  and  for  a  new 
trial,  and  an  order  made  thereon  on  the  31st 
day  of  December,  1915,  denying  same.  From 
this  order  the  said  Sol  Haggerty  and  Mar- 
tha Haggerty  have  appealed  to  this  court. 

The  errors  assigned  and  briefed  are  as 
follows: 

First.  That  the  court  below  erred  In  denying 
the  petition  to  vacate  the  jadgment  for  the  rea- 
son that  the  petition  in  the  original  action  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  or  to  entitle  the  plaintiff  to  any  relief, 
and  said  judgment  was  therefore  void. 

Second.  That  the  court  below  erred  in  find- 
ing "that  the  defendants  were  not  prevented 
by  unavoidable  casualty  and  misfortune  from 
making  proper  defense  in  said  action,  but,  on 
the  contrary,  were  represented  by  competent 
counseL" 

Third.  Because  the  court  erred  in  findlog 
"that  said  defendants  have  not  shown  the 
proper  diligence  in  procuring  their  testimonj', 
and  that  it  appeared  that  the  evidence  relied 
upon  to  obtain  a  new  trial  could  have  been  pro- 
cured ij  the  use  of  proper  diligence." 

The  petitioii  alleged,  amons  other  tbingB, 
in  substance,  that  the  land  vras  allotted  to 
Thomas  Haacerty,  a  citizen  of  the  Greek 
Tribe  of  Indiana,  enrolled  upon  the  freed- 
men  roll  of  said  tribe,  that  he  died  intestate 
In  the  year  191<^  and  was  at  the  time  of  his 
death  seised  of  the  tttld  prnniaes,  and  "left 
surviving  him  his  wife,  Lndle  Haggerty*  and 
his  father,  Sol  Haggerty,  and  his  mother,  Mar- 
tha Haggerty,  and  that  upon  bis  death  the 
said  Ludle  Haggerty  became  seised  by  Inherit- 
ance of  an  undivided  one-half  Interest  in  and 
to  said  premises,  and  his  father  and  mother, 
Sol  end  Martha  Haggerty,  each  became  seis- 
ed of  an  undivided  one-fourth  Interest  there- 
in," and  that  the  plaintiff  had  by  mesne  con- 
veyances, exhibited  to  the  petition,  become 
the  owner  of  the  undivided  one-half  interest 
BO  inherited  by  the  said  Ludle  Haggerty. 

The  point  sought  to  be  made  on  the  first 
assignment  Is  that  the  petition  did  not  al- 
lege that  the  said  Ludle  Haggerty.  Sol  Hag- 
gerty, and  Martba  Haggerty  were  citizens  of 
the  Creek  Nation,  or  descendants  of  such  citi- 
zens, or  that  there  was  no  person  of  Creek 
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dtizensbip  to  take  the  descent  and  dlatrlba- 
tioD.  It  bas  been  held  since  the  date  of 
the  original  Judgment,  and  also  that  upon 
the  petition  to  racate,  that  the  right  to  In- 
herit la  dependent  on  some  one  of  the  con- 
ditions named.  Thompson  v.  Cornelins,  159 
Pac.  602;  Jefferson  v.  Cook,  155  Pac.  852. 

El]  Sol  Haggerty  and  Martha  Haggerty  de- 
murred to  the  petition  In  the  court  below 
upon  the  grounds,  Inter  alia,  that  It  did  not 
state  facts  snffldent  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled. 
Thereafter,  the  Hag3?erty8  answered,  admit- 
ting all  of  the  allegations  In  the  petition 
with  reference  to  the  allotment  of  the  land, 
the  death  of  the  allottee,  and  their  relation 
to  him,  but  denied  that  he  was  married  to 
Ludie  Haggerty,  or  that  she  became  seised  of 
any  estate  of  Inheritance  In  the  premises. 
The  Haggertys  were  represented  by  counsel 
at  the  trial,  evidence  was  taken,  and  the 
judgment  now  attacked  rendered  thereon. 
fHiey  did  not  file  motion  for  new  trial  or 
attempt  to  appeal  from  thle  judgment.  If 
the  omission  to  aver  or  prove  that  the  alleged 
heirs  of  the  allottee  were  Creek  citizens,  or 
descendants  of  such,  or  that  there  was  no 
person  of  Oreek  citizenship  to  Inherit,  might 
have  been  cause  for  reversal  of  the  judgment, 
which  It  is  not  necessary  to  decide.  It  does 
not  follow  that  the  judgmf>nt  can  now  be 
vacated  for  that  reason.  The  court  had 
jurisdiction  of  the  parties,  of  the  subject- 
matter,  and  the  particular  questions  decided. 
For  aught  that  appears,  the  very  point  upon 
which  the  petition  is  now  attacked  may  have 
been  urged  upon  the  demurrer  or  In  the  trial, 
and  decided  against  the  defendants  below, 
and  the  court  below  may  have  been  of  the 
opinion  that  the  question  relating  to  the 
Creek  citizenship  of  the  next  of  kin  was 
Immaterial.  If  so,  the  judgment  Is  no  less 
conclusive  l)ecause  based  upon  such  mistake 
of  law.  National  Surety  Co.  et  al.  v.  Hanson 
Builders'  Supply  Co.,  165  Pac  1136;  Chlvera 
V.  Board  of  Commissioners,  161  I^c.  822,  L. 
B.  A.  1917B,  1296.  Furthermore,  for  aught 
that  even  now  appears,  the  alleged  heirs  may 
have  all  been  Creek  dtlzeus  or  descendaots 
of  Creek  citizens.  If  so,  no  more  can  be  said 
against  the  petition  than  that  it  is  defective 
or  insufficient  in  a  matter  that  was  amend- 
able, and  the  judgment  rendered  thereon 
would  not  be  void  for  that  reason.  Kauf- 
man V.  Grow,  158  Pac.  300.  For  these  and 
other  reasons  not  necessary  to  mention,  the 
attack  on  the  Judgment  upon  the  ground 
mentioned  cannot  now  be  entertained. 

[2]  The  consideration  of  the  other  two  aa- 
slgnmeuts  of  error  would  Involve  an  exam- 
ination of  all  the  evidence  at  the  bearing  of 
the  petition  to  vacate  the  judgment  and  for 
a  new  trial.  It  appears  from  the  certificate 
of  the  trial  judge  that  the  oral  testimony 
given  at  that  hearing  by  Sol  Haggerty  and 
E^hralm  Colbert  is  not  Incorporated  in  the 


case-made,  and  la  not  oiher^se  brought  be- 
fore this  court  so  that  the  same  can  be  i;e- 
vlewed;  hence  we  cannot  consider  these  as- 
signments of  error.  Gasner  v.  Strelt,  42  Okl. 
710,  142  Pac.  1004 ;  In  re  OolUng's  Guardian- 
ship, 40  Okl.  629,  140  Pac.  141;  Waltham 
Piano  Co.  V.  Wolcott,  38  Okl.  770,  136  Pac. 
^30;  Arnold  r.  Hoss^  27  Okl.  524,  112  Pac. 
905. 

Judgment  of  the  court:  below  is  affirmed. 
All  the  Justices  concur. 


DIErrBBI^  et  al.  v.  HARRIS  et  al. 
(No.  7073.) 

(Supremo  Court  of  Oklahoma.   Dec.  4,  1917.) 

(Syllabtu  &v  ihe  Court.) 

3,  Pabtixs  ^=>88(3)  — Misjoindeb^Statute. 

A  petition  which  shows  a  mere  misjoinder 
or  excess  of  partieB  plaintiff  is  not  sabject  to 
demurrer  for  defect  of  parties  under  Rev.  Laws 
1910,  I  4740,  subd.  4. 

2.  Fraud  «s>13(3)— Eleubnts  in  GsniBAi. 

The  fourth  paragraph  of  the  syllabua  in 
case  of  Wingate  v.  Render,  180  Pac.  614,  is 
adopted  herein. 

3.  Minis  ano  MzmnAis  «ss>68— On.  Ann  Gas 

jE«BA8BS— Fraud. 
Evidence  examined,  and  heli,  that  ^there 
was  snfficient  evidence  adduced  at  the  trial  to 
BUBtain  the  finding  and  juditment  of  Hie  trial 
court  on  the  question  of  fraud. 

GommlaslonerB'  Opinion,  Division  No.  2. 
Srror  from  District  Court.  Rogers  Counly; 
T.  L.  Brown,  Judge. 

AcUon  by  Hattle  Harris  and  others  against 
C.  W.  Dieterle  and  others.  Demurrer  'to 
petition  overruled,  and  Judgment  for  plain- 
tiffs, and  defendants,  except  Sanger,  bring 
error.  Afflrmod. 

Ektdl  ft  Hart,  of  Olareonore,  tar  plalntlffg 
in  error.  i[dan»  A)  Wills,  of  Glaremore,  for 
defendants  In  error. 

POPS,  a  The  parties  wUl  be  destgnated 
as  they  appeared  In  the  court  below.  This 
action  was  Iwought  1^  the  Idalnttffis  to  can- 
cel two  oU  and  gas  leases,  one  executed  by 
the  plaintlif  Levi  Hlgglnhotiiam  to  the  de- 
fendants Dieterle.  Strong,  and  Koenig,  and 
the  other  executed  by  Mallnda  Sloan,  n6e 
Hlgglnbotham.  to  Dieterle  and  Sanger.  Case 
was  tried  to  the  court,  and  judgment  cancel- 
ing lease  executed  by  Levi  HlgglntK>tham  to 
Dieterle  and  Sanger,  from  whldi  Judgment 
all  the  defendants  prosecute  error,  except 
J.  EX  Sanger,  who  was  made  a  deflendant  tn 
error. 

The  plalntUfs  allied  in  their  petition: 
That  Thomas  Hlgglnbotham,  Levi  Hlggln- 
botham, and  Mallnda  Sloan,  nSe  Hlggln- 
botham, were  children  and  heirs  at  law  .of 
Betty  Hlgglnbotham,  deceased,  and  as  sneh 
Inherited  a  certain  tract  of  land  In  Rogers 
county,  CHtl.  lliomas  Hlgglnbotham  rince 
the  death  of  Betty  Hlgglnbotham  had  resided 
In  the  Immediate  vicinity  of  the  land  In  ques- 
tion, that  Mallnda  Sloan  resided  in  Tulsa, 
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Okl.,  and  that'  Levi  HigginboUiam  resided 
In  Muskogee,  OkL,  and  that  by  common  con- 
sent of  the  three  children  above  named, 
Thomas  Higginbotham  had  been  given  gen- 
eral control  and  supervision  over  said  land 
for  purposes  of  renting  and  leasing  for  oil 
and  gas  and  agricultural  purposes  upon  terms 
and  coDdidons  which  he  deemed  for  the  best 
Interest  of  all  concerned.  On  the  10th  day 
of  June,  1912,  Thomas  Higginbotham  exe- 
cuted an  oil  and  gas  lease  on  the  land  to  M. 
J.  Phllllppe,  who  assigned  the  same  to  Uattle 
Harris.  That  tbe  defendants  Dleterle,  Koen- 
ig,  and  Strong  wltb  full  knowledge  of  the  ex- 
istence of  the  lease  made  by  Thomas  Higgin- 
botham to  one  PtaiUlppe  and  asslgne«l  to 
HatUe  Harris,  and  of  the  facta  and  cir- 
cumstances ieading  up  to  the  making  of  the 
said  lease,  on  June  20,  1D13,  by  fraud  and 
deceit  induced  Levi  Higginbotham  to  exe- 
cute an  oil  and  gaa  lease  on  the  said  land 
to  them,  and  that  on  June  1,  1013,  G.  W. 
Dleterle  and  J.  E.  Sanger  by  fraud  and  de- 
celt  induced  Mallnda  Sloan  to  make  and  exe- 
cute an  oil  and  gas  lease  to  them. 

Plaintiff  Mallnda  Sloan  pleads  a  tender 
of  ¥27  paid  her  by  defendants  Dleterle  and 
Sanger  with  interest  on  the  same  from  date 
of  payment  Defendants  deny  generally  all 
the  material  allegations  In  plalntlffis'  peti- 
tion, but  admit  that  Ijevl  Higginbotham, 
Thomas  Higginbotham,  and  Mallnda  Sloan 
are  children  and  heirs  of  Betty  Hl^in- 
botham,  deceased,  bat  deny  that  Thomas 
H^glnbotham  was  authorized  to  lease  said 
land  for  oil  and  gaa  purposes  for  Mallnda 
and  Levi,  admit  the  execution  of  all  the  leas- 
es mentioned  In  plaintiffs'  petition,  but  con- 
tend that  tbe  leases  from  Levi  and  Mallnda 
are  valid  and  binding  leases.  'The  defend- 
ants Interposed  a  demurrer  to  plaintiffs'  peti- 
tion, and  for  grounds  of  said  demurrer  al- 
l^e:  (1)  That  Thomas  Higginbotham  and 
Levi  Higginbotham  and  <Mallnda  Sloan  have 
no  interest  In  tbe  subject-matter  of  the  ac- 
tion as  set  out  in  plaintiffs'  petition.  <2) 
Plaintiffs'  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  favor 
of  the  plaintiffs  and  against  the  defendants. 
Tlie  demurrer  was  overruled  by  the  court 

[1]  The  order  overruling  the  demurrer  la 
assigned  as  error  by  the  defendants,  who 
urge  only  the  one  ground,  to  wit,  that  Thom- 
as and  Levi  Higginbotham  and  Mallnda 
Sloan  had  no  interest  in  the  subject-matter 
of  the  action.  White  tbe  defendanta  desig- 
nate tbe  grounds  on  which  the  demurrer  was 
ui^ed  as  a  defect  of  parties  plaintiff,  the 
facts  stated  as  the  grounds  upon  which  the 
defendants  rely  clearly  show  a  misjoinder 
and  not  a  defect  of  parties  plaintiff,  and  such 
objection  does  not  constitute  a  ground  for 
demurrer,  but  should  have  been  presented 
by  motion  to  strike  out  tbe  unnecessary  par- 
ties. Tucker  v.  Hudson,  88  Okl.  791,  134 
Pac.  21;  Bourland  v.  MadlU  State  Bank  et 
al.,  82  Okl.  761,  124  Pac.  314. 

[2, 3]  The  defendants*  second  contention  ia 


that  the  evidence  was  not  sufficient  to  war- 
rant the  Judgment  of  the  trial  conrt  in  can- 
celing the  said  oil  and*"  gas  lease  on  the 
ground  of  fraud.  The  evidence  Introduced 
at  the  trial  tended  to  show:  That  the  defend- 
ant Dleterle,  while  acting  for  and  oa  behalf 
of  himself  and  the  defendants  Strong  and 
Koenlg,  had  sought  to  obtain  an  oil  and  gas 
lease  on  tbe  land  In  questl(Hi  from  Levi  Hig- 
ginbotham, and  was  told  by  Levi  Higginbo- 
tham that  his  brother,  Thomas  Higgin- 
botham, had  been  given  full  control  and  man- 
agement of  the  said  land  by  himself  and 
bis  sister  Mallnda,  and  that  whatever  ar- 
rangements he  made  with  Thomas  would  be 
satisfactory  with  him.  In  a  short  time  there- 
after Dleterle  called  oa  Thomas  Higgln- 
botbam  for  the  pui^KMe  of  obtaining  from 
him  an  oU  and  gas  tease  on  tlie  land  in  ques- 
tion. Thomas  refused  to  make  a  lease  to 
Dleterle,  stating  to  Dleterle  at  that  time 
that  he  had  already  given  Captain  Harris  a 
lease  on  said  land  and  could  not  give  another. 
Within  a  short  time  thereafter  the  defendant 
Dleterle  returned  to  Levi  Higginbotham  at 
his  home  In  Muskogee,  and  stated  to  him 
that  he  had  seen  Thomas,  and  that  It  was 
entirely,  agreeable  with  him  that  Levi  ex- 
ecute the  lease,  and  that  be  fHiomas)  had 
made  or  agreed  to  make  a  lease  on  said  land 
to  Dleterle,  and  exhibited  to  him  a  paper 
writing  purporting  to  be  an  oU  and  gas  lease, 
with  his  and  bla  brother's  name  Inserted  as 
parties  to  the  lease,  all  of  whldi  was  done 
for  tbe  purpose  of  Inducing  him,  tbe  said 
Levi,  to  execute  an  oil  and  gaa  lease  on  the 
land  in  questiiHi  to  Dleterle.  ISiat  he  (Levi) 
was  led  to  believe  tbB  rcprcacntatlons 
made  to  him  by  Dleterle  to  the  effect  that  his 
brother  Thomas  bad  executed  ft  leaaa  to  tbe 
defendant  IHeterle,  and  desired  Levi  to  ex- 
ecute a  lease  aa  siUd  land  to  Dleterle,  ano 
that  Levi,  beUevlng  tbe  aaU  statements  and 
representatlwiB  to  be  true,  was  induced 
thereby  to  execute  the  oil  anH  gas  leaae  <m 
tbe  said  land  set  out  In  the  plaintiffs'  peti- 
tion. That  be  would  not  have  executed  oald 
lease  If  the  said  representations  hod  not  been 
made.  That  tbe  same  were  falser  and  that  as 
soon  as  he  learned  of  ttie  untrnthftrineas  of 
the  said  representations  made  to  Urn  by 
Dieted  be  returned  the  mrawy  received  by 
him  as  a  ooosideTatkm  for  oecntinf  mfA 
lease,  and  repudiated  the  entire  transaction. 
The  court  In  the  case  of  Wlngate  t.  Raider 
said: 

"To  constitute  actionable  fraud.  It  most  be 
made  to  appear:  (1)  That  defendant  made  a 
material  representation;  (2)  tbat  it  was  false; 

(3)  that  when  he  made  it  he  knew  tbat  it  w» 
false,  or  made  it  recklessly,  without  any  knowl- 
edge of  its  truth  and  as  a  positive  assertion ; 

(4)  that  he  made  it  with  the  intention  tbat  it 
should  be  acted  upon  by  plaintiff:  (5)  that 
plaintiff  acted  in  rolinnce  upon  it;  (ft)  tiiat  he 
thereby  Buffered  injury ;  and  (7)  tbat  all  these 
facts  must  be  proven  with  a  reaeonaUe  degree 
of  certainty,  and  all  of  them  must  be  found  to 
exist;  the  absence  of  any  of  than  wmild  be 
fatal  to  a  recovery." 
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Having  carefully  examined  tiie  whole  rec- 
ord, we  are  aiUrely  satisfied  that  the  facts 
In  this  case  constitute  actionable  fraud,  and 
that  every  element  as  defined  by  this  court 
In  the  case  of  Wingate  et  aL  t.  Bender, 
supra,  has  been  proven  with  a  reasonable  de- 
gree of  certainty. 

Judgment  of  the  trial  court  Is  affirmed. 

PER  CURIAM.   Adopted  In  whole. 


HARJO  et  al  T.  OWEN8BT  et  aL  (No.  8286.) 
(Supreme  Court  of  Oklahoma.    Dec.  11,  1917.) 

(B»ttiib«9  hi  *fi«  Oourt.) 

Chakpertt  awd  Maintenance  4t=>7(5)— Ad- 
verse Possession— Right  or  Action. 
The  grantor  in  a  deed,  champcrtoug  because 
made  in  violation  of  section  2200,  Revised  Laws 
1910,  has  snch  interest  in  the  land  conveyed  as 
will  enable  him  to  maintain  an  action  to  re- 
cover sflch  land  for  the  benefit  of  his  grantee 

Sainst  those  in  adverse  possession  at  the  time 
making  such  deed  and  at  the  time  of  bring- 
ing the  action. 

CommlBsicmers'  Opinion,  IMvlslon  No.  1. 
E^rror  from  District  Court,  Cre^  County; 
Ernest  B.  Hughes,  Judge. 

Action  by  Cunnuggy  Harjo  and  Polly  Buck- 
ley against  J.  B.  Owensby  and  A.  A.  Ham- 
mer. From  a  Judgment  sustaining  defend- 
ants' motion  to  dismiss,  plaintiffs  bring  error. 
Reversed,  and  remanded  for  a  new  trial. 

A.  A.  Hatch  and  Harry  H.  Rogers,  both  of 
Tulsa,  for  plaintiffs  in  error.  Horace  Speed, 
of  Tulsa,  amicus  curlse. 

STEWART.  O.  Actlim  was  broujSit  In  the 
district  court  of  Creek  county,  Okl.,  by  plain- 
tiffs in  error  for  the  recovery  of  certain  lands 
situated  In  said  county  and'to  quiet  title  to 
the  same.  There  Is  but  one  question  to  be 
determined  In  this  case.  In  the  trial  court 
the  defoidants  in  error,  who  were  defmidants 
In  such  court,  filed  the  following  motion  to 
dismiss: 

"Come  now  the  defendants  in  this  case  and 
move  the  court  to  dismiBS  this  case  for  the 
reason  ttiat  it  ia  shown  on  the  face  of  the  peti- 
tion that  the  same  is  not  prosecuted  by  any 
person  having  a*  bencfidal  interest  in  any  re- 
covery that  may  be  had,  and  is  not  prosecuted 
in  the  name  of  the  real  party  in  interest,  and 
that  the  suit  cannot  be  maintained  under  our 
Code  for  the  use  and  benefit  of  another.". 

The  plaintiffs  allege  that  tb^  are  full- 
blood  Creek  Indians,  cltisens  of  the  Greek 
Nation,  duly  enrolled  as  such,  and  the  own- 
ers of  the  land  Involved,  but  the  court  sus- 
tained the  motion  to  dismiss  because  of  the 
following  allegations  contained  in  plaintiffs' 
petition: 

"The  plaintiffs  further  state  that  on  tiie  2d 
day  of  January,  1913,  they  conveyed  said  land 
to  W.  D.  Allen,  and  covenanted  and  warranted 
to  the  said  W.  I>.  Allen  the  quiet  and  peaceable 
possession  of  said  land,  and  that  the  defendants 
now  and  ever  since  said  date  have  wrongfully 
and  unlawfully  kept  the  said  W.  D.  Allen  out 


of  the  posseaaion  of  said  land that  at  the  time 
of  making  said  conveyance  and  covenants,  to 
wit.  on  the  2d  day  of  January,  1913,  the  de- 
fendants were  in  posaessioQ  of  said  land,  and  the 
plaintiffs  were  out  of  possession  thereof,  and 
the  plaintiffs  had  not  nor  those  under  whom 
they  claim  title  had  not  been  in  poBsesfdon  of 
said  land  nor  received  rents  and  profit."!  there- 
from for  the  space  of  one  year  next  before  the 
making  of  said  conveyance  and  covenants." 

It  has  been  determiued  by  this  court  that 
the  grantee  In  a  deed,  champertous  because  in 
violation  of  section  2260,  Revised  Laws  1910, 
does  not  acquire  such  title  to  the  land  con- 
veyed as  will  enable  him  to  maintain  an  ac- 
tion against  one  holding  such  adverse  posses- 
sion to  the  grantor  at  the  time  of  the  making 
and  executing  of  snch  deed  as  la  contem- 
plated by  such  section.  Huston  v.  <Scott  et 
al.,  20  Okl.  142,  94  Pac.  512,  86  U  R.  A.  (N. 
S.)  721;  Powers  v.  Van  Dyke,  27  Okl.  27, 
111  Pac  839,  36  li.  R.  A.  (N.  S.)  96 ;  Martin 
V.  Cox,  31  Okl.  543,  122  Pac.  511 ;  Sutton  v. 
Denton,  154  Pac.  1193.  It  is  equally  well 
settled  that  the  grantor  in  such  a  deed  may 
maintain  an  action  In  his  own  name  ^Inst 
those  In  possession  to  recover  the  land.  Hus- 
ton V.  Scott,  supra,  and  authorities  herein- 
after dted. 

There  is  no  longer  any  doubt  in  this  Juris* 
diction  that  the  grantor  In  a  champertous 
deed  may  maintain  an  action  against  those 
holding  adversely  to  recover  the  land  for  the 
benefit  of  bis  grantee  or  that  the  grantee 
may  maintain  such  an  actlmi  In  the  name  of 
the  grantor ;  such  deed  being  good  between 
the  parties  thereto.  Gannon  v,  Johnston  et 
al.,  40  Okl.  695,  140  Pac.  430,  L.  R.  A.  1915D, 
522;  McElroy  v.  Moose,  151  Pac.  867;  Ty- 
ler V.  Roberts,  150  Pac  201 ;  Roberts  t.  Cora 
Exp.  Co.,  166  Pac  644;  Burckhalter  et  al.  v. 
Vann.  157  Pac.  1148 ;  Vemor  v.  Poorman,  158 
Pac.  616;  Buell  v.  TT-par-hax^ha  et  aL.  159 
Pac.  607. 

The  plaintiffs,  under  the  autlioriUes  dted, 
had  such  Interest  in  the  land  as  auttioiized 
them  to  maintain  the  action,  and  the  trial 
court  erred  in  sustaining  the  motion  to  dis- 
miss. 

The  cause  la  reveraedf  and  remanded  for 
a  new  trial. 

PER  CURIAM.  Adopted  In  wholes 


SMITH  et  al.  v.  JOS.  W.  MOON  BUGOT  CO. 
(No.  8385.) 

(Supreme  Court  of  Okkthoma.   Dee.  11,  1917.) 

(H^Ualyut  by  the  OourtJ 

1.  PuADiNG  «s»345  (1>— JcnaiaifT  on  Plead- 
ings—Issue  OF  Fact. 

Where  the  pleadings  present  an  Issue  of 
fact,  it  is  error  for  the  trial  court  to  sastain  a 
motion  for  a  judgment  based  tberecm. 

2.  CoNTBACTS  «=s»187(l)— Contract  fob  Bnr- 
KFiT  or  Thibd  Fbbson— ENroaCKABIUTT. 

Under  section  895,  Revised  Laws  1910,  a 
contract  made  czpreasly  for  the  benefit  of  a 
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third  person  m&j  be  enforced  by  him  at  any 
time  before  the  party  thereto  rescinds  it. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kingfisher  Coud- 
ty;  James  B.  CulUson,  Judge. 

Suit  by  the  Jos.  W.  Moon  Buggy  Company 
against  John  Smith  and  another.  Judgment 
for  plalntilT  upon  the  pleadings,  and  defend- 
ants bring  error.  Judgment  reversed,  and 
cause  remanded  for  new  trlaL 

P.  S.  Nagle,  of  Kingfisher,  tot  plalntlfFs 
in  error.  Harlanellt  &  Exendine^  of  McAles- 
ter,  for  defendant  In  error. 

HOOKDB,  Cv  The  Moon  Buggy  Company 
instituted  this  soU  in  the  lower  court  against 
John  Smith  and  Charles  J.  Wogan,  and  in 
the  petition  filed  therein  it  la  alleged  that 
on  the  11th  day  of  January,  1008,  John 
Smith  and  Charles  J.  Wc^n  and  John  S. 
Wogan  were  all  stockholders  and  officers  of 
the  Smltb-Wogan  Hardware  &  Implement 
Company,  a  corporation,  and  that  on  that 
date  the  said  corporation  and  the  aforesaid 
parties  made  and  executed  a  written  agree- 
ment whereby  all  of  the  assets  of  said  cor- 
poration were  sold  to  one  B.  W.  Frlck,  and 
as  a  part  and  pa'rcel  of  the  same  agreement, 
and  in  consideration  of  the  benefits  derived 
therefrom,  the  said  company  and  the  afore- 
said parties  Jointly  and  severally  bound 
themselves  unconditionally  as  to  the  time 
and  amount  to  pay  all  the  debts  of  the  cor- 
poration. And  It  Is  further  alleged  that  on 
the  22d  day  of  April,  1912,  the  plaintiff.  Bug- 
gy Company,  recovered  a  judgment  against 
the  Smlth-Wogan  Hardware  &.  Implement 
Company  for  several  hundred  dollars  and 
costs,  which  is  still  unsatisfied  and  in  full 
force  and  effect,  and  that  the  Smlth-Wogan 
Hardware  &  Implement  Company  has  ceas- 
ed  to  be  a  going  concern  and  has  no  assets, 
and  Judgment  was  sought  against  John  Smith 
and  Charles  J.  Wogan  for  the  amount  of 
said  Judgment  before  stated. 

The  defendants  below,  John  Smith  and 
Charles  J.  Wogan,  filed  an  answer  which  was 
a  general  denial,  and  thereupon  the  plain- 
tiff below  filed  a  motion  for  a  Judgment  up- 
on the  pleadings,  which  motion  was  by  the 
court  sustained,  to  which  Smith  and  Wogan 
excepted,  and  to  reverse  which  have  appeal- 
ed to  this  court. 

It  Is  asserted  by  the  lAaintlffs  In  error 
that  this  cause  should  be  reversed  for  the 
following  reasons: 

First  That  the  petition  in  this  case  al- 
leges that  on  the  11th  day  of  January,  1908, 
John  Smith  and  Charles  J.  Wogan  and  an- 
other were  stockholders  and  officers  of  the 
Smlth-Wogan  Hardware  &  Implement  Com- 
pany, a  corporation,  and  that  on  said  date 
they  executed  a  certain  agreement  with  one 
Balpb  W.  Frlck,  whereby  they  bound  them- 
selves to  pay  certain  debts  of  the  corpora- 
tion, and  to  protect  said  Frlck  Against  all 
liability  tax  the  payment  of  the  same,  and 


the  enforcement  of  said  debts  against  said 
goods;  that  the  petition  further  discloses 
that  the  Judgment  In  favor  of  the  Buggy 
Company  against  the  Hardware  A  Imple- 
ment Company  was  rendered  on  the  22d  day 
of  April,  1912,  and  Inasmuch  as  the  contract 
between  Frlck  and  Smith  and  Wogan  was 
made  on  January  11, 1908,  and  this  Judgment 
was  rendered  on  April  22,  1912,  that  It  can- 
not be  held,  from  an  examination  of  the  pe- 
tition, that  the  debt  evidenced  by  said  Judg- 
ment was  In  existence  at  the  time  of  the  exe- 
cution of  this  contract,  nor  was  it  one  of 
the  debts  from  which  the  plaintiffs  in  error 
sought  to  indemnify  Frlck  by  the  execution 
of  the  agreement  aforesaid. 

Second.  Because  there  Is  no  privity  of  con- 
tract between  the  Moon  Buggy  Company  and 
Smith  and  Wogan;  that,  while  the  contract 
was  good  between  Frlck  and  them,  there  Is 
ne  binding  obligation  upon  them  so  far  as 
the  Moon  Buggy  Company  Is  concevned. 

Third.  That  the  petition  shows  upon  Its 
face  that  the  debt  evidenced  by  said  Judg- 
ment was  Incurred  subsequent  to  the  execu- 
tion of  the  cwitract  on  the  11th  day  of  Jan- 
uary, 1908. 

Fourth.  That  it  4s  not  pleaded  in  the  pe- 
tition that  the  contract  between  Smith  and 
Wogan  and  the  Smlth-Wogan  Hardware  ft 
Implement  Company  with  Filcfc:  was  ever 
carried  out. 

Fifth.  That  under  the  general  denial  filed 
by  the  defendants  below  there  were  several 
issues  of  fact  presented. 

From  an  examination  of  the  record  it  ap- 
pears that  the  Smlth-Wogan  Hardware  St 
Implement  Company,  a  corporation,  in  Janu- 
ary, 1908,  acting  through  Its  pn^r  <^cials, 
traded  all  of  its  assets,  consisting  of  a  stock 
of  goods,  to  one  Frlck  for  swne  real  estate, 
and  In  order  to  protect  Frlck  against  any  li- 
ability that  might  accrue  by  reason  of  the 
sale  of  these  goods  in  bulk,  the  plaintiffs  in 
error,  Smith  and  Wogan.  and  another,  sign- 
ed a  contract  agreeing  to  pay  the  debts  of 
the  corporation  and  to  hold  Frlck  harmless 
and  to  Indemnify  hhn  against  any  liability  by 
reason  of  any  Indebtedness  that  the  corpo- 
ration might  owe,  and  to  protect  the  goods 
traded  to  him  against  any  claim. 

Thereafter,  in  1912,  the  defendant  In  er- 
ror here,  recovered  a  Judgment  in  the  county 
court  of  Caddo  county  against  the  Smlth- 
Wogan  Hardware  &  Implement  Company. 
When  this  debt  was  created  or  whether  It 
was  In  existence  at  the  time  of  this  trade 
and  execution  of  this  contract,  la  not  shown 
by  this  record.  Clearly  Smith  and  Wogan, 
the  plaintiffs  in  error,  could  not  be  held  lia- 
ble upon  this  contract  unless  the  debt  was  in 
existence  at  the  time  of  its  execution  or  waa 
due  .or  owing  by  this  corporation  to  the  de- 
fendant in  error  at  that  time.  The  pstltion 
does  not  disclose  when  this  debt  was  created, 
and  the  petition  Is  insufflcient  to  bring  it 
within  the  contractual  obligations  of  the 
parties  here.  Tbis  shouUL  be  done  before  a 
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Judgment  can  properly  be  rendered  In  tbla 
cause  against  tbe  plaintiffs  In  error. 

The  petition  la  also  ftitally  defective  In 
tHat  It  does  not  allege  that  the  contract  ex- 
ecuted between  the  corporation  and  the  plain- 
tiffs In  error  and  Frtck  was  eror  carried  out, 
as,  unleas  that  contract  was  performed,  no 
liability  could  accrue  In  favor  of  the  defend- 
ant Ic  error  and  agalnat  the  plalntUb  In  er- 
ror. 

[1,2]  With  reference  to  the  authority  of 
the  Moon  Buggy  Company  to  maintain  this 
action,  the  law  Is  stated  In  6  R.  C.  L.  886, 
as  follows: 

"Stated  in  general  ternis,  and  leaTlng  out  of 
view  the  limitations  recognised  in  vanouB  ju- 
riBdictions,  the  rule  is  that  a  third  person  may 
enfoxce  a  promise  made  for  bia  benefit  even 
thon^  he  is  a  atranger  both  to  tbe  contract  and 
to  the  consideration.  In  other  words,  It  is  not 
necessary  that  any  consideratioD  move  from 
tbe  third  party ;  it  is  enough  it  there  is  a  suffi- 
Ment  consideration  between  tbe  parties  who 
make  Uw  agreement  for  tiie  benefit  of  tbe  diird 
party." 

And  In  9  Oyc.  382,  It  is  said: 

"Tbe  doctrine  that  a  third  person  may  main- 
tain an  action  on  a  contract  made  for  bis  ben- 
efit has  been  applied  to  an  ^eement  by  which 
one  of  tbe  jwrtles  promises  on  tbe  roceipt  of 
property  or  other  consideration,  to  pay  a  debt 
due  from  the  oUier  to  a  third  person.  *  *  *  " 

Section  885,  Revised  Laws  1910^  provides: 

"A  contract,  made  expressly  for  tbe  benefit 
of  a  third  person,  may  be  enforced  by  him  at 
•ny  time  baore  the  partlea  thereto  rescind  it." 

And  tbU  conrt  in  Love  v.  K.  D.  ft  O.  Co., 
87  Ok).  804.  129  Paa  858,  said: 

"A  contract  made  expressly  for  the  benefit 
of  a  third  person  may  be  enforced  by  sudi  per- 
son at  any  time  before  tbe  parties  thereto  re- 
scind it." 

The  general  denial  filed  in  this  action  put 
in  Issue  this  fact,  that  the  Hoon  Buggy  Com- 
pany had  due  and  owing  to  it  a  debt  or  a 
Judgment  of  the  corporation,  for  which  tbe 
plaintiffs  In  error  were  responsible  by  reason 
of  the  obligation  assumed  by  virtue  of  the 
contract  In  question,  and  It  wag  therefore  er- 
ror for  the  trial  court  to  sustain  a  motion  for 
Judgment  on  tbe  pleadings  in  this  action. 

The  Judgment  of  the  lower  court  la  there- 
fore reversed,  and  this  cause  remanded  tor  a 
new  trJaL 

PKB  CURIAM.  Adf^ted  in  wbol& 


WHEELER  &  MOTTER  MERCANTILE  GO. 
T.  KITOHKN  et  aL   (No.  8457.) 

(Supreme  Court  of  Oklahoma.   Dec.  11,  1917.) 

fSynabiM  by  ihe  Cotirt.) 

Patmnt  ^22— Patubnt  bt  Check— Ac- 
ceptance. 

Where  a  debtor  assigned  all  bis  property  to 
a  trustee  to  be  sold,  and  tbe  proceeds  paid  to 
his  creditors  in  proportion  to  tbe  amount  of 
their  several  claima,  and  the  assignment  pro- 
vided that  the  amount  received  by  tbe  creditors 
accepting  thereunder  would  be  in  full  settle- 


ment end  satisfaction  of  all  claims  of  said 
creditors,  and  where  the  trustee  voluntarily  sent 
to  a  creditor  who  had  refused  to  agree  to  the 
assignment  or  participate  therein  bis  check  for 
tbe  amount  the  creditor  would  have  been  en- 
titled to  had  he  agreed  to  become  a  party  there- 
to, which  check  tbe  creditor  offered  to  accept 
as  part,  but  not  in  full  payment,  if  the  debtor 
would  consent,  but  which  consent  was  refused, 
held,  that  the  mere  failure  to  return  the  check 
without  presenting  same  for  payment  or  making 
other  affirmative  use  thereof  did  not  amount  to 
an  ace^rtanee  of  same  as  payment  in  fnll  sat- 
isfaction of  the  debt. 

Error  from  District  Court,  Ottawa  Connty; 
Preston  S.  Davis,  Judge. 

Action  by  the  Wheeler  ft  Motter  Mercan- 
tile Company  against  T.  W.  mtchen  and  M. 
Sutton,  partners  doing  business  under  tha 
firm  name  and  style  of  Kitchen  ft  Sutton 
Judgment  for  defendants,  and  plaintiff  brlnga 
error.  Reversed  and  remanded,  with  dim*- 
tion  to  enter  Judgment  tor  idalntlff. 

John  L.  Crank,  of  Miami,  txa  plaintiff  Iv 
&Tot.  Horace  B.  Dnrant,  of  Miami,  and 
Holmes,  Tankey  ft  Hohnes,  of  Wichita,  Kan., 
for  defendants  In  error. 

MILBY,  J.  This  waa  an  action  upon  an 
admitted  debt  amounting  to  $871.63,  and  in- 
terest, alleged  to  be  due  the  plaintiffs  In  er- 
ror by  defendants  In  error.  The  only  de- 
fense was  that  the  plaintiffs  below  before 
suit  accepted  a  dieck  for  $156.08  from  a  trus- 
tee to  whom  the  defendants  had  assigned 
their  property  tor  the  benefit  of  their  cred- 
itors under  circumstances  which  made  It  a 
discharge  of  the  whole  debt  The  assign- 
ment provided  that  the  amount  received  by 
the  creditors  accepting  thereunder  would  be 
in  full  settlement  and  satisfaction  of  all 
claims  of  said  creditors. 

Tbe  cause  was  submitted  In  the  court  be- 
low upon  an  agreed  statement  of  facts,  from 
which  it  aiH>ears  tliat  the  defendants  were 
Indebted  to  tbe  plaintiffs  in  tbe  amount 
claimed;  that  the  assignment  was  executed 
as  alleged,  that  practically  all  creditors,  ex- 
cept the  plaintiffs,  agreed  to  tbe  same,  but 
that  the  plaintiffs  refused  to  participate 
therein;  that  the  trustee  voluntarily  sent 
to  plaintiffs  a  check  for  $155.08,  being  the 
pro  rata  share  of  their  claim,  which  was  re- 
ceived by  the  plaintiffs  prior  to  the  com- 
mencement of  the  action,  and  la  still  retain- 
ed by  them,  but  has  never  been  cashed ;  and 
that  the  plaintiffs  offered  to  accept  the  check 
and  apply  the  proceeds  on  the  amount  of 
the  Indebtedness  If  the  defendants  would 
agree,  but  which  they  refused  to  do. 

The  trial  court  found  that  the  "plaintiffs, 
by  retaining  said  check  and  not  returning 
same  to  the  trustee  prior  to  the  trial,  had  ac- 
cepted and  agreed  to  tbe  terms  of  the  assign- 
ment  and  composition,"  and  rendered  Judg- 
ment accordingly,  to  reverse  which  this  pro- 
ceeding In  error  4a  prosecuted  by  the  plain- 
tiffs below. 
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It  Ifl  nnneoesBBry  to  determine  In  this  ac* 
tkm  wliether  the  receipt  and  acceptance  by 
a  creditor  of  a  paymmt  by  the  trustee  of  a 
less  snm  than  that  dne,  with  knowledge  of 
the  oonffitlon  named  in  flie  asslgnmoit  that 
SQch  payment  shonld  be  in  full  Bettlement, 
woDld  operate  as  a  bar  to  an  action  for  the 
recovery  of  the  balance  from  the  debtor. 
Assumhig  that  It  would  be  a  bar,  the  ques- 
tion arises  whether  the  mere  failure  to  re- 
turn the  check  amounted  to  an  aoc^tance 
of  same  as  such  payment  We  think  not 
A  died^  of  Itself  does  not  opiate  as  an  as* 
slgnment  of  any  part  of  the  funds  to  the 
credit  of  the  drawer  with  the  bank,  and  the 
bank  is  not  liable  to  tbe  holder  unless  and 
until  it  accepts  or  certifies  the  check  (section 
4239,  R.  Ii.  1910K  and  until  preaoited  and 
paid*  or  accepted  or  certified  by  the  bank. 
Is  revocable  by  the  draww,  who  has  the  le- 
gal control  of  the  moneys  to  his  credit  (First 
Natl,  liank  <3t  Durant  v.  Sdiool  Dlst  No.  4 
Bryan  County,  31  OkL  U9, 120  Pac.  614.  89 
L.  B.  A.  [N.  SJ  eeS).  ■  A  chedE,  without  re- 
gard to  whether  that  of  the  debtor  or  of  a 
Uiird  person,  does  not  coiutitnte  payment 
unless  it  is  agreed  that  it  shall  be  taken  as 
an  absolute  payment.  30  Cyc.  1207.  While 
tlie  agreement  to  so  accept  a  diMk  may  be 
implied  ttom  the  fiicts  and  drcnmstances 
of  the  transactloD,  to  do  so  in  this  case 
would  disregard  the  agreed  facts,  that  the 
plaintiffs  offered  to  allow  the  amount  to  «st 
ply  on  the  Indebtedness,  but  not  as  full  sat- 
isftction.  If,  after  reftisal  to  allow  ai»plt- 
cation  of  the  amount  as  part  payment,  the 
plaintiffs  had  cashed  tbe  check,  had  the 
same  certified,  or  made  sane  afllrmatlve  uw 
of  it  there  nright  be  f<»ce  to  the  contentlcm 
that  they  were  bound  by  tiie  conditlwe  at- 
tached to  the  tender  thereof.  But,  in  our 
opinion,  more  than  the  mere  receipt  and  re- 
tention itf  the  check,  with  knowledge  of  the 
conditions  under  which  it  was  sent,  are  es- 
sential to  constitute  acc^tance  thereof  as 
full  payment  and  satisfaction  of  the  debt 
Qroh  T.  Great  Eastern  Casualty  &  Indemnity 
Ca,  155  IIL  App.  18 ;  Emerson  t.  Oerber.  178 
Mass.  130,  00  N.  E.  666.  D^endants  con- 
tend ttiat  delay  for  an  unreasonable  >length 
of  time  to  return  tbe  <;heck  will  amount  to 
an  election  to  accept  the  same  as  payment  In 
full  settlement.  This  might  be  true  If,  In 
addition  to  retaining  the  check,  the  plaintiffs 
had  failed  to  give  notice  of  their  refusal  so 
to  accept  It.  Furthermore,  there  was  do  evi- 
dence of  the  date  the  check  was  received  by 
plaintiffs;  hence  It  cannot  be  determined 
that  It  bad  been  in  their  possession  an  un- 
reasonable length  of  time  when  suit  was 
commenond. 

Tbe  right  of  tbe  trustee  to  recover  of  the 
plaintiffs  If  he  has  suffered  any  Injury  by 
reason  of  their  retention  of  the  check,  or 
the  liability  of  the  plaintiffs  If  any  loss  had 
been  caused  by  delay  in  presenting  or  re- 


turning the  check  (section  4286,  9.  L;  1910), 
is  another  matter. 

We  hold  that  the  plaintiffs  were  upon  tibe 
agreed  facts  entitled  to  recover  the  full 
amount  of  the  Ind^tedness,  and  the  judg- 
ment 4s  accordingly  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  plalntU^  for  the  amount  of  the  debt  and 
interest  thereon.  All  the  Justices  concur. 


JONES  LEATHER  CO.  v.  WOODY. 
(No.  7391.) 

(Supreme  Court  of  Oklahoma.    Jan.  80,  1017. 
RehearinK  Draled  Jan.  8,  1918.  Dlssoitinf 
Opinion  Jan.  16,  1918.) 

(ByUabut  hy  iKe  CtMrtJ 

1.  DAifAGES«=>87(l),  91(1)— EXEMPLAET  Dam. 

AGES— NatUBE— ALLOWANCS. 

Exemplary  damages  are  imposed  on  the  the* 
orr  of  punlabinent  to  the  offender  Cor  the  gen«ral 
benefit  of  sode^,  and  as  a  restraint  to  t3»  trans- 
gressor, and  are  allowed  only  In  cases  where 
malice,  fraod,  oppressioa.  or  gross  negligence  en- 
ter into  the  cause  of  action.  Rliyne  et  aL  v. 
Turley,  37  OkL  169,  131  Pac.  695. 

2.  Malicious  Pboseodtion  4=>25(2)— Waono- 
niL  Attachmbnt— Adviob  of  Counsel — Dib- 

CLOSUBE. 

In  a  civil  action  for  damages  for  wrongful 
attadiment  where  defendant  reues  uptm  the  ad- 
vice of  counsd  as  a  defense,  the  dwclosure  to 
counsel  reqoired  of  film  before  acting  upon  such 
advice  is  not  a  disclosure  of  all  the  facts  discov- 
erable, but  all  the  facts  within  bis  knowledge. 
If  he  knows  facts  mragh,  either  personally  or 
by  credible  information,  which,  when  bdrly  and 
^lly  stated  to  reputable  counsel  for  the  pur- 
pose of  obtaining  legal  guidance,  results  in  ad- 
vice which  is  bouestly  followed  in  commencing 
an  attachment  proceeding,  that  is  sufficient. 

3.  Maliciotts  Pboseoution  «»66,  68,  71(1>— 
Want  or  Pbobablb  Causk  —  Bubdem  or 

PBOOF  —  EjXEMFLABT  DAHAGBB  —  DiBECTED 

Vebdict. 

In  an  action  for  malicious  prosecution,  tbe 
burden  of  proof  is  uptm  the  plaintiff  to  prove 
want  of  probable  cause,  and  where  the  evidence 
shows  that  tbe  prosecutor  laid  all  the  facts  be- 
fore competent  counsel,  and  acted  in  good  faith 
upon  the  advice  given,  he  is  exonerated  from  all 
liability  for  exemplary  damages,  and  where  ^e 
evidence  fails  to  show  malice  in  instituting  tbe 
proceedings,  and  the  absence  of  probable  cause. 
It  becomes  the  duty  of  tbe  court,  and  it  should 
upon  request,  direct  a  verdict  for  defendant 

4.  Malioioitb  Pbobbcution  «»2S(3),  33  — 
WsoNGrDL  Attachuent  —  DlSSOLUnOK  — 
Malice  Want  of  Probable  Cause. 

In  such  an  action,  proof  of  the  dissolution  of 
the  attachment  does  not  show  malice,  or  the 
want  of  probable  cause  for  oommeueing  the  at- 
tachment proceedings. 

Thacker,  J.,  dissenting. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court  Oklahoma  Coun- 
ty ;  W.  B.  Taylor,  Judge. 

Action  by  J.  L.  Woody  against  the  Jones 
Leather  Cfmpany.  Judgment  for  tbe  plain- 
tiff, and  defendant  brings  error.  Reversed. 

See,  also,  37  OkL  371, 133  Paa  201. 

Chas.  H.  Gamett  of  Oklahoma  City,  for 
plaintiff  in  error.  8.  A,  HortOT,  Of  Oklahoma 

City,  for  defendant  In  error. 


^stFot  otbsr  cases  see  same  topic  and  KST-NUHBER  In  all  K«y-Number«d  Dlgwts  and  Indsiss 
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GALBBAITH,  0.  This  appeal  Is  from  a 
jndgment  rendered  upon  the  verdict  of  a  jury 
In  au  action  for  exemplary  damages,  claimed 
to  have  been  snatalned  on  acconnt  of  Uie 
wnmsfnl  lev;  of  an  attachment  order  in  an 
action  for  debt 

The  Jones  Ijeather  Oorapany,  the  plain- 
tiff In  error,  was  a  wholesale  dealer  located 
at  Kansas  City,  Mo. ;  J.  Ia  Woody,  the  de- 
fendant In  error,  was  a  retail  dealer  located 
at  Oklahoma  Olty.  In  April,  1911,  Woody 
was  Indebted  to  the  Jonea  Leather  Company 
upon  an  open  account  for  merdiaDdlse  then 
IHLSt  due.  The  president  of  the  Jones  Leather 
Company,  who  was  also  one  of  Its  traveling 
salesmen,  on  a  r^nlar  trip  to  Oklahoma  City, 
In  Ajffll,  1911,  called  i^on  Woody  and  sold 
him  a  small  blU  of  goods,  and  then  presented 
the  past-due  accmint  and  demanded  payment. 
Woody  could  not  pay  all  ftf  the  account,  but 
arranged  a  settlement  with  Jones  by  which 
he  made  a  small  payment  in  cash  and  gave 
cbe<^s  on  his  bank  with  advance  dating  tor 
the  balance.  When  this  settlement  was  re- 
ported to  the  hoose  at  Kansas  City  it  was 
repudiated,  and  another  Mr.  Jones,  vice  pres- 
ident of  the  c(»npany,  made  a  special  trip  to 
Oklahoma  City  for  the  purpose  of  collecting 
the  amount  due  <m  the  Woody  account.  Aft-, 
er  arriving  here  be  oonsolted  his  lawyer,  and 
after  laying  all  the  facts  before  him  he  ad- 
vised that  grounds  for  an  attachment  existed. 
Suit  was  filed  on  Uie  account,  and  an  affidavit 
and  bond  for  attachment  were  filed,  and  the 
attachment  order  Issued,  and  levied  npm 
Woody's  stock  of  goods.  A  motion  to  dissolve 
the  attachment  was  presented,  and  after  evi- 
dence taken  thereon  was  sustained,  and  the 
goods  ordered  returned  to  Woody.  From  this 
order  au  appeal  was  prosecuted  to  the  Su- 
pr«ne  Court,  and  the  order  was  affirmed. 
Jones  Leather  Co.  v.  Woody,  37  Okl.  371,  133 
Pac  201. 

When  this  action  was  commenced  the  peti- 
tion contained  two  counts,  one  charging  a 
cause  of  action  for  actiial  damages,  and  the 
other  alleging  a  cause  of  action  for  exempla- 
ry damages.  The  defendant  interposed  a  de- 
murrer to  the  petition  on  the  ground  of  a  mis- 
joinder of  causes  of  action.  This  demurrer 
was  sustained,  and  by  order  of  court  the 
action  was  continued  on  the  first  cause  of 
action  set  out  in  the  petition,  and  the  petition 
was  refiled  as  another  salt  on  the  second 
count,  that  being  the  count  dnlmlng  ex- 
emplary damages.  When  called  for  trial  the 
two  counts  or  causes  of  action  were  con- 
solidated and  tried  as  one  cause.  Separate 
Judgments  were  rendered  in  each  on  the 
separate  verdicts  returned  for  the  plaintiff. 
An  appeal  was  prosecuted  to  this  court  from 
such  judgments,  and  after  proceedings  in 
error  were  perfected  the  judgment  rendered 
in  the  cause  for  actual  damages  was  settled, 
and  that  cause  dismissed.  Thus  the  appeal 
from  the  judgment  rendered  In  the  action  for 
exemplary .  damages  remained  for  con- 
sideration. 


Objection  la  here  made  that  fhe  Jndgment 
In  this  cause  cannot  be  sustained  because  It 
Is  for  exemplary  damages  only,  and  that 
"where  no  actual  damage  has  been  suffered 
no  exemplary  danuiges  can  be  recovered." 
The  case-made  diows  that  actual  damages 
were  sustained  In  this  tran8actl<»i,  and  that 
the  same  Jury  that  returned  a  verdict  In  this 
case  also  returned  a-verdlct  in  the  action  for 
actual  damages,  and  that  these  were  rendered 
at  the  same  trial  and  on  the  same  day,  and 
that  the  Jndgmmt  for  actual  damages  has 
been  paid  and  that  cause  has  been  dismissed. 
In  any  event,  whatever  error.  If  any,  may 
have  be^  committed  by  the  trial  court  In 
requiring  a  severance  of  the  two  causes  of 
action  was  Indoced  by  the  plaintiff  In  error, 
and  it  cannot  now  take  advanti^  of  sudi 
This  contention  is  therefore  wholly  without 
merit 

It  Is  again  argued  In  the  brief  that  the 
court  in  its  tnstmctlons  to  the  Jury  failed  to 
state  the  law  folly  and  correctly.  The  rec- 
ord, however,  fidls  to  show  that  any  excep- 
tions were  taken  to  the  Instmctl^His  when 
given,  and  ther^ore  they  are  not  brou^t  up 
for  review,  exc^  In  one  instance. 

[4]  At  the  close  of  the  testimony  the  Jones 
Company  requested  the  court  to  instruct  the 
Jury  to  return  a  verdict  for  It  This  was  de- 
nied and  exception  saved.  This  ruling  is 
assigned  as  error,  and  the  same  question  is 
presented  by  the  assignment  to  the  order 
overruling  the  dmurrer  to  plaintiff's  evi- 
dence. The  questions  raised  by  these  asslgn- 
moits  are  that  the  evid^ce  falls  to  show 
malice  In  making  the  attachment  affidavit 
and  the  absence  of  probable  cause  for  In- 
stituting the  attachment  proceeding,  and  that 
the  burden  was  upon  the  plaintiff  to  show  the 
presence  of  these  elements  in  order  to  main- 
tain this  action.  The  d^endant  In  error  ap- 
parently relied  upon  the  proof  that  the  at- 
tachment upon  the  hearing  was  adjudged  to 
have  been  wrongfully  Issued,  and  was  dis- 
solved, and  that  this  Judgment  bad  been  af- 
firmed on  appeal  to  the  Supreme  Court  This 
evidence  was  not  sufficient  to  show  malice  In 
making  the  attachment  affidavit,  or  the  want 
of  probable  cause  for  Instituting  the  attach- 
ment proceedings.  Llndsey  v.  Couch,  22  Okl. 
4,  W  Pac,  973,  18  Ann.  C&s.  60;  El  Reno  Gas 
&  Electric  Co.  v.  Spurgeon,  30  Okl.  88,  118 
Pac.  397 :  Central  Light  &  Fuel  Co.  et  al.  v, 
Tyron,  42  Okl.  86,  140  Paa  1151 ;  Sims  v. 
Jay,  155  Pac  615. 

[11  Exemplary  damages,  such  as  were 
sought  In  this  action,  are  Imposed  by  the  law 
on  the  theory  of  punishment  of  the  offender 
for  the  general  benefit  of  society,  and  as  a 
restraint  to  the  transgressor,  and  are  allowed 
only  in  cases  where  malice,  fraud,  <^pression, 
or  gross  negligence  enter  Into  the  cause  of 
action.  Rhyne  v.  Turley,  37  Okl.  150,  131 
Pac.  895.  The  court,  in  the  opinion  In  the 
case  last  cited,  after  quoting  section  2851, 
Rev.  L  1910,  authorizing  exemplary  damages 
where  the  defendant  has  been  guilty  of  "op> 
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pression,  frand,  or  malice,  actual  or  pre-' 
Bumed,"  ear :  | 

"This  statute  is  substantially  the  common  law. 
They  have  no  relation  to  the  qaestion  ot  com- 
pensation for  loss  sustained,  but  are  permitted 
on  tha  theory  of  panistunent  to  the  offender  for 
tiie  benefit  of  tiie  community,  as  a  restraint  to 
the  transgressor.  Such  damages  are  allowed 
only  in  cnF^es  where  malice,  fraud,  oppression,  or 
gross  negligence  enter  into  the  cause  of  action." 
(Citing  a  long  list  of  casea.) 

In  Undsey  v.  Couch,  22  Okl.  4,  98  Pac.  973, 
18  Ann.  Cas.  60,  the  court  said: 

"In  order  to  maintain  this  action  it  was  incum- 
bent on  the  plaintiff  to  prove  want  of  probable 
cause;  that  is,  that  the  prosecution  of  which  he 
complains  was  not  based  upon  sucb  facts  and  cir- 
cumstances, known  to  defendant  at  the  time  suf- 
ficient in  themselves  to  lead  bim,  as  a  reasonable 
and  cautious  man,  to  believe  the  plaintiff  prob- 
ably guilty  of  the  crime  charged,  out  was  actu- 
ated by  malica  or  aome  improper  or  dnister  mo- 
tive. Stewart  t.  Sonnebom.  98  U.  S.  18T,  25  L. 
Ed.  116." 

[2,  3]  The  evidence  showed  that  Mr.  Joues, 
who  made  the  attachment  afiidavit,  had  no 
personal  dealings  or  acquaintanceship  with 
Mr,  XN''oody,  and  that  he  did  not  kaovr  him  by 
sight.  The  evidence  also  shows  that  Jones 
knew  at  the  time  of  making  the  affidavit  that 
the  account  against  Woody  was  past  due; 
that  Woody  some  time  before  had  traded 
$1,600  worth  of  his  stock  for  unimproved 
real  estate,  had  allowed  his  checks,  driven  his 
creditors  as  payments  on  accounts,  to  go 
to  protest,  and  that  the  reports  of  the  com- 
mercial agency  on  Woody  showed  him  to  be 
slow  and  uncertain  pay ;  that  he  was  making 
arrangements  to  change  his  piace  of  business; 
and  that  Jones  believed  that  he  was  offer- 
ing to  sell  not  only  Ills  goods,  but  his  work 
tools;  that  when  Joues  came  to  Oklahoma 
City  for  the  purpose  of  collecting  the  account 
of  his  company  against  Woody,  he  went 
to  see  tiis  counsel  and  advised  with  falm  about 
the  proper  method  to  pursue,  and  after  lay- 
ing all  the  facts  before  counsel  he  was  ad- 
vised that  there  was  sufficient  ground  to 
Justify  an  attachment ;  that  in  following  this 
adWce  in  good  faith  he  made  the  attachment 
affidavit  and  caused  the  writ  of  attachment 
to  issue  and  the  goods  to  be  seized.  There  is 
not  0  particle  of  evidence  In  the  record  that 
shows  that  he  was  actuated  by  malice  In  the 
proceeding,  or  by  any  other  motive  than  a  de- 
sire to  realize  upon  the  account,  and  his  rela- 
tions with  Cunningham  in  regard  to  getting 
tile  statement  in  writing  from  Woody  to  the 
effect  that  he  would  sell  his  business  does  not 
show  anything  more  than  an  active  diligence 
on  the  part  of  Jones  to  advise  himself  as  to 
the  intention  and  purpose  of  Woody,  and 
the  real  cause  of  his  failure  to  pay  his  ac- 
count when  due.  So  the  evidence  failed  to 
show  malice,  and  also  failed  to  show  want  of 
probLble  cause  for  instituting  the  attachment 
proceedings,  and  therefore  it  appears  tliat  the 
plaintiff  failed  to  sustain  the  burden  Imposed 
upon  him  by  law,  and  that  the  demurrer  to 
the  evidence  should  have  been  sustained,  and 


the  peremptory  instruction  ahoold  have  been 
given. 

Another  reason  why  the  peremptory  In- 
struction should  have  been  given  Is  this: 
The  Jones  Company  defended  this  action  up- 
on the  ground  that  it  acted  la  good  faith  in 
bringing  the  attachment  proceedings,  and  up- 
on the  advice  of  counsel,  after  having  laid 
all  the  facti5  before  Mm.  The  testimony  Is 
not  controverted  that  when  Jones  came  to 
Oklahoma  City  for  the  purpose  of  collecting 
the  account  against  Woody,  he  consulted 
counsel  about  the  method  to  proceed  in  order 
to  accompllBh  this  result.  It  Is  contended  on 
behalf  of  the  defendant  In  error  that  the 
Jones  Company  Is  not  relieved  from  liability, 
because  It  did  not  lay  all  of  the  facts  before 
Its  counsel ;  but  it  Is  not  clear  what  facts 
were  withheld  from  counsel,  if  any,  and  the 
record  shows  that  Jones  diligently  endeav- 
ored, by  Inquiry  from  the  commercial  agen- 
cies, and  otherwise,  to  ascertain  the  true 
state  of  affairs.  It  was  not  necessary  that 
he  should  consult  Woody  to  And  out  If  he  In- 
tended to  defraud  the  Jones  Company.  In 
Roby  V.  Smith  et  al.,  40  Okl.  280,  138  Pac 
141,  the  rule  Is  announced  in  the  syllabus  as 
follows: 

"Id  a  civU  action  for  damages  for  malicioas 
prosecution,  wbere  the  defendant  Tcliea  upon 
advice  of  connsel  as  a  defense,  the  disclosare  to 

counsel  requived  of  him  before  acting  upon  such 
advice  is  not  a  disclosure  of  all  the  facts  dis- 
coverable, but  all  the  facts  within  his  knowledge. 
If  he  knows  facts  enough,  either  personally  or 
by  credible  information,  which,  when  fairly  and 
folly  stated  to  reputable  counsel  for  the  purpose 
of  obtaining  legal  guidance,  results  in  advice 
which  is  honestly  followed  in  commencing  the 
criminal  proceedings,  that  is  sufficient." 

Again,  In  Allison  r.  Bryan,  161  Paa  610. 
the  rule  is  announced  in  the  third  paragraph 
of  the  syllabus  as  follows: 

"In  an  action  for  malicious  prosecution,  the 
burden  of  proof  is  upon  the  plaintiff  to  prove 
want  of  probable  cause,  and  where  the  nnctmtro- 
verted  evidence  shows  that  the  prosecutor  iaid 
all  the  material  facts  *  *  •  before  a  com- 
petent attorney,  and  acted  in  good  faith,  upon 
the  advice  given,  he  is  exonerated  from  all  lia- 
bility." 

Under  this  rule  of  law  there  was  no  ques- 
tion for  the  jury  In  this  case.  The  evidence 
In  this  case  shows  that  Jones  acted  upon  the 
advice  of  his  counsel  in  instituting  the  at- 
tachment proceedings,  after  laying  all  the 
facts  before  him,  and  In  good  faith  followed 
his  advice  In  instituting  the  attachment. 
There  Is  no  proof  of  malice,  and  the  evidence 
clearly  shows,  as  we  read  It,  that  there  was 
probable  cause  tor  Instituting  the  attachmoit 
proceeding. 

It  Is  also  Insisted  that  Jones'  statements 
to  counsel  were  untrue,  in  that  he  told  his 
attorney  tliat  Woody  had  sold  a  portion  of 
his  stock  in  bulk,  without  complying  wltb 
the  bulk  sales  law;  whereas  such  sale  by 
Woody  took  place  prior  to  the  time  the  last 
bill  of  goods  was  sold,  and  was  therefore  Im- 
material as  to  Jones  Company,  whldk  facts 
,  J<Hies  did  not  teU  lilB  oonns^  Altboogh  It. 
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appears  Utat  Bocb  bnlk  sale  did  take  place 
prior  to  tbe  last  sale  to  Woody,  it  further 
appears  tbat  Veag  inlor  thereto  Woody  owed 
a  miuiii^c  acoonnt  to  the  Jones  Oompany, 
which  was  In  part  unpaid,  and  it  does  not 
appear  that  the  sale  In  bulk  did  not  take 
place  after  the  commencranent  of  this  ac- 
oonnt. 

It  therefore  follows  that  tho-e  Is  no  legal 
or  moral  jnstlflcatlcai  for  penalizing  the 
Jones  Company  for  canslng  the  attachment 
order  to  Issue,  and  that  the  Judgment  should 
be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

The  former  oi^nlon  filed  herein  is  with- 
drawn. 

FEB  OUBIAM.  Adopted  In  whole. 

THAGKER,  J.  (dlssentlnK^.  I  am  compel- 
led to  dissent  ttmn  the  oplnl(m  of  Gommts- 
irioner  GAI/BBATTH,  which  has  been  adopted 
by  Oils  court  as  its  <^lon  In  this  am,  as  I 
think  it  Is  inconsistent  wltli  tlie  dedsKms  in 
general  of  the  court  relating  to  the  sufflden- 
ey  of  evidence,  and  oontraiy  to  the  well-estab- 
lished rule  that  If  there  la  any  erideoice  rea- 
sonably tending  to  support  the  verdict  the 
Issue  in  the  case  wlU  he  regarded  as  one 
which  diould  bare  been  sfubmltted  to  tbe 
Jury,  and  the  -rehUct  <HF  tlw  latter  and  the 
Judgment  of  the  court  therein  will  not  be  dis- 
turbed after  motKni  fOr  new  trial  has  been 
overruled. 

The  plalntlfE  here  was  tlw  im^nietor  of  a 
business  in  Oklahoma  City  originally  compris- 
ing, bestdea  shoe  repairing,  wholesale  and  re- 
tail deaUng  In  leather  and  findings  and  retail 
dealing  In  shoes  and  geatif  furnishings,  but 
which  (m  February  1,  1911,  was  reduced,  by 
axcbange  of  stock  of  shoes  and  fumlslili^ 
with  one  R.  L.  James  for  vacant  dty  lots,  to 
shoe  repairing  and  wholesale  and  retail  deal- 
ing in  leather  and  findings. 

On  November  IT,  1910.  the  plaintiff  here 
made  a  statement  of  assets  and  value  there- 
of at  $6,400  and  of  liabilities  to  the  amount 
of  $1,060  to  the  B.  O.  Dun  &  Oo.  Mercantile 
Agency,  which,  ca  November  21,  1910,  made, 
in  connection  with  a  copy  ttf  sncii  report,  a 
memorandum  that  this  plaintiff  'Is  well  men- 
tioned In  personal  respects"  and  "said  to  be 
attentive  to  tnudneas  and  possessed  of  fair 
abUlty,"  and,  further,  that  "authorities  con- 
ferred with  report  his  statement  a  substan- 
tially correct  one,  althoui^  hhs  valuations  on 
the  vacant  real  estate  af«  Oiought  to  be  a  lit- 
tle high,  and  about  $3,000  Is  believed  would 
fairly  r^nresent  the  amount  of  the  stock  as  a 
quick  asset."  On  February  18,  1911,  B.  Q. 
Don  ft  Go.  HercantUe  Agency  furnished  the 
defendant  in  the  present  case  with  a  r^rt 
on  this  plalntiCC,  Including  the  above  informa- 
tion. 

About  February  1, 1011,  the  defoidant  here 
sold  the  plaintiff  here  a  bill  of  goods,  con- 
sisting of  shoe  repairing  supplies  and  of 


leather  and  findings,  which  were  shipped  on 
that  date  upon  terms  of  2  per  cent,  off  If  paid 
for  within  10  days,  and  net  cash  it  paid  tor 
after  the  10th,  hut  before  the  expiration  of 
the  80th  day.  In  AprU,  1911,  tbe  above-mra- 
tloned  bill  remained  unpaid  and  Mr.  Jones, 
the  president  of  the  defendant  company, 
who  was  also  its  traveling  salesman,  called 
upon  the  plaintiff  here,  and.  with  knowledge 
of  the  B.  li.  James  transaction  above  men- 
tioned, after  taking  an  order  for  another 
small  bill  of  goods,  demanded  payment  of 
the  former  bill,  which  two  bills  amounted  in 
the  aggregate  to  $352.28. 

Tlie  following  colloquy  and  agreement 
thereupon  occurred  and  was  entered  Into  be- 
tween the  plaintiff  here  and  that  representa- 
tive of  the  defendant  company,  according  to 
the  testimony  of  the  plaintiff  here: 

"Well,  he  came  in  my  shop :  came  in  and  talk- 
ed in  a  geaeral  way  as  he  always  did,  X  gave 
Mm  a  small  order  for  some  merchandise;  then 
be  presented  Us  bill,  wbidi  was  partly  unpaid 
and  some  time  oast  due.  I  says,  lUr.  Jones,  vou 
struck  me  kinder  hard  ap  this  morning;  I  had 
checked  up  to  my  limit  laat  niftht  on  my  bank  ac- 
count; I  didn't  know  you  wera  coming  up  here 
this  mominc  or  I  would  have  been  prepared  for 
yon.  I  will  tell  you  what  I  will  do,  I  will  pay 
yon  all  I  have  got.  He  says,  'How  much  can 
yon  pay  me?'  I  says,  'I  have  got  $15  I  can 
give  yon  this  morning;  if  yon  are  here  this  after- 
noon I  will  make  it  $50.*  He  went  all  to  pieces 
and  began  to  swear.  Q.  What  did  he  say?  A. 
He  says,  'Oh,  bell,  you  missed  all  that,  we  won't 
stand  for  anything  like  that.*  I  says,  'I  will  tell 
you,  Mr.  Jones,  you  realize  the  situation  I  am 
in,  cramped  down  with  high  rents;  I  am  going 
to  get  loose  from  here  In  a  day  or  two  and  move 
out;  I  will  pay  easily,  we  are  goinfc  to  move 
out.'  He  said,  'Now  you  give  me  what  money 
you  can  on  this  account,  and  give  me  checks  for 
certain  amounts.'  I  said.  *I  will  do  that,  pro- 
vided you  can  date  them  in  advance  at  differoit 
times  so  they  will  be  protected  at  the  bank.'  We 
agreed  on  tbe  time,  and  I  gave  him,  as  I  remem- 
ber, two  checlu,  one  dated  a  certain  time  and 
another  dated  at  a  certain  time ;  at  his  r^nest, 
gave  him  money  and  checks,  and  he  gave  me  a 
receipt  accordingly,  and  he  says.  That  will  be 
satisfactory,'  and  took  them  and  went  out  Q. 
Before  the  date  tbe  check  was  payable  was  the 
attacbmMit  run?  A.  Tes;  certainly,  several 
dayi  before  that." 

During  the  latter  part  of  May,  1911.  an- 
other Mr.  Jones,  who  was  a  brother  of  the 
former  and  the  vice  president  of  the  de- 
fendont  company  and  had  charge  of  its  col- 
lections ontslde  of  the  store  and  attended 
to  matters  of  attachments  and  legal  proceed- 
ings In  general  for  his  firm,  ignoring  the 
above  agreement,  came  to  Oklahoma  City  and 
called  upon  J.  W.  Cunningham,  who  was  en- 
gaged In  the  shoe  repairing  business,  and 
representing  himself  to  be  a  shoemaker  from 
California  desiring  to  purchase  a  shop  and 
engage  In  tliat  business  in  Oklahoma  City, 
procnred  Cunningham  to  go  to  the  plaintiff 
here  and  Indicate  to  the  latter  that  he  knew 
a  purchaser  who  would  pay  the  latter  "some- 
thing around  $626"  for  tbe  latter's  shop,  and 
to  procure  from  the  latter  a  written  state- 
ment that  he  would  sell  for  that  amount, 
which  was  done.  It  appears  that  neither 
Ounnlngham  not  tbe  plaintiff  here  under- 
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stood  this  proposltloD  to  purchase  "the  shop" 
to  include  the  stock  In  trade,  nor  anything 
except  the  tools  used  In  the  repairing  busi- 
ness and  the  place  occupied  by  the  plaintiff 
here  as  tenant  in  the  conduct  of  his  business, 
for  which  this  price  was  a  good  and  attrac- 
tive one.  About  the  same  time  he  procured 
from  R.  G.  Dun  &  Co.  Mercantile  Agency  an- 
other report  upon  the  plalntlfT  here,  Including 
a  statement  by  the  plaintiff,  under  d^te  of 
May  23,  1911,  valuing  his  assets  at  $1,967 
and  placing  his  liabilities  at  $700,  which  re- 
port, being  of  an  entry  in  the  records  of  this 
agency  under  date  of  May  25,  1911,  stated 
that  the  plaintiff  here  was  "fairly  well  spok- 
en of  personally ;  fair  ability,"  and,  further, 
that: 

"It  is  the  opinion  that  the  stock,  tools,  etc., 
are  valued  fully  50  per  cent  too  h»h.  February 
1,  1911,  sold  bis  retail  stock  of  sboes  to  B.  L. 
James  of  Tipton,  Okl.  ♦  •  •  Aa  will  be  noted 
his  liabilities  are  heavy.  The  eight  lots  in  Phil- 
lips' addition  to  the  city  are  said  in  the  name  of 
R.  L.  James  of  Tipton,  OkL,  and  the  Morris 
town  lota  are  held  by  R  M.  Conwav.  Novem- 
ber 17,  1910,  submitted  statement  claiming  as- 
BGts  of  $6,400,  and  liabilities  of  $1,050,  leaving 
a  snrplna  of  $0,230.  claims  that  owing  to  much 
sickness  he  has  lost  considerable  money  during 
the  past  eight  months.  Transacts  but  a  fair 
businesB  and  has  heavy  expense,  paying  a  month- 
ly rental  of  $150.    Reported  slow  in  meeting 

Saymenta.    There  are  said  some  accounts  in 
ands  of  attorneys  and  no  estimate  of  worth  ia 
offered." . 

The  evidence  does  not  show  that  the  R.  L. 
Jamea  lots  did  not  stand  upon  the  records  In 
the  name  of  the  plaintiff  here  at  the  time  of 
the  attachment,  nor  that  they  were  at  the 
time  of  that  tranBactlou  worth  less  than  the 
stock  given  In  exdiange  for  the  same,  nor 
that  there  was  anything  In  that  transaction 
reflecting  upon  the  int^rity  of  purpose  of 
this  plaintiff,  as  I  understand  the  record 
here. 

With  this  Information,  and  with  the  fur- 
ther Information  that  on  November  12,  1910, 
one  of  the  present  plaintiff's  checks  to  Asb- 
Inger  &  Sons  for  $40  was  protested,  and  on 
March  1,  1911,  another  for  $10  to  Jerrlckson 
&  Son  was  protested,  and  perhaps  that  on 
May  12,  1910,  another  for  $21.75  to  J.  W.  and 
A.  P.  Howard  was  protested,  the  defendant 
company,  without  any  attempt  to  collect  from 
the  plaintiff  after  the  above-«tated  transac- 
tion in  April,  1911,  and  without  any  charaO' 
ter  of  warning,  on  May  26,  1011,  commenced 
an  action  against  the  plaintiff  for  $837^, 
the  amonnt  of  Its  uiqnld  bills,  with  Interest 
thereon  at  6  per  cent,  per  anntun  from  March 
15,  1911,  and  made  affidavit  throng  the 
last-mentioned  Mr.  Jtmes  for  attachmeat, 
stating  grounds  therefor  as  follows: 

"Affiant  further  states  that  said  defendant,  J. 
I*  Woody,  is  about  to  convert  his  property,  or 
a  part  thereof,  into  money,  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors. 
And  affiant  farther  states  that  said  defendant 
has  assigned,  removed,  and  disposed  of  a  part  of 
his  property,  and  is  about  to  dispose  of  a  part 
of  his  property  with  intent  to  hinder,  delay, 
defraud  his  creditors.** 


Before  making  this  affidavit  for  attach- 
ment In  behalf  of  the  defendant  here,  this 
representative  of  the  latter  consulted  an  at- 
torney of  Oklahoma  City  (possibly,  and  as 
the  Jury  may  have  found,  as  to  the  sinister 
exiJedlency  and  advantage  of  forcibly  collect- 
ing by  means  of  attachment  what  was  owing, 
without  regard  to  whether  there  was  any 
statutory  ground  for  doing  so),  who  testified 
In  the  Instant  case  in  this  regard  as  follows: 

"He  stated  that  Mr.  Woody  had  sold  part  of 
bis  stock  and  he  talked  he  was  preparing  to  dis- 
pose of  the  balance  of  it.  *  *  *  He  explained 
the  matter  that  his  firm  bad  been  trying  to  col- 
lect an  account,  been  unable  to  do  so,  and  what 
they  wanted  was  to  get  their  money,  and  he  ex- 
plained; made  a  statemrat  of  the  facta  to  me. 
*  •  •  He  told  me  that  some  party  was  nego- 
tiating with  Mr.  Woody  at  that  time  for  the  pur- 
chase of  the  balance  of  bis  stock  of  goods,  and 
he  was  going  to  make  some  investigations  and 
ascertain  whetber  or  not  that  was  a  fact,  and 
upon  the  statement  of  fact  that  he  gave  me  I 
told  him  what  I  thought  be  ought  to  do.  *  *  * 
He  told  me  that  Woody  had  refused  to  pay  the 
money,  and  I  told  him  his  remedy  was  by  at- 
tachment •  •  •  I  don't  know  whether  I 
said  it  or  whether"  [another  attorney  in  the 
office  and  the  tme  who  drew  the  attachment  pa- 
pers] "said  that  an  attachment  proceeding  was 
always  a  dangerous  proceeding*  that  we  ought 
to  be  careful  how  we  proceeded  in  this  particu- 
lar case.  •  *  •  We  told  bim  be  bad  grounda 
for  attachment  and  he  said,  'Oo  ahead."* 

This  witness  was  thereupon  asked: 
"Didn't  he  say  to  you,  in  substance,  at  that 

time  he  had  plenty  of  time,  plenty  of  money  to 

handle  it  something  like  tbat?" 

And  the  witness  answered: 

"I  don't  know  as  he  said  be  had  plenty  of  mon- 
ey, but  after  we  gave  him  the  advice  be  was 
willing  to  go  ahead.  *  *  *  I  don't  recall 
whether  he  used  that  language  or  not  *  •  • 
He  hasn't  acted  like  he  was"  [afraid  to  attach]. 

This  Mr.  Jones,  when  questioned  upon  the 
trial  of  this  case  as  to  what  was  his  intention 
and  purpose  in  attaching,  did  not  say  It 
was  to  prevent  any  feared  fraudulent  or 
wrongful  act  by  the  plaintiff  here,  not  be- 
cause the  latter  had  been  gnllty  of  any,  bnt 
answered: 

"Why  the  only  purpose  was  to  collect  the  mon- 
ey which  was  due  us." 

He  also  testlfled: 

"Well,  we  are  members  of  the  National  Find- 
ings Association,  which  is  an  organisation  com- 
posed of  leading  shippers  in  that  line  of  business, 
and  when  a  coatomer  gets  in  bad  shape  we  ex- 
change back  and  tortii  infoimathm  omceniing 
trade-" 

ThvB  the  ftict  that  the  plalntlfr  here  ap- 
peared to  be  getting  Into  "bad  shape,"  rather 
than  the  fiict  that  any  statutory  ground  for 

attachment  existed,  appears  to  have  been 
uppermost  in  the  mind  of  this  representative 
of  the  defendant  here  in  giving  reasons  for 
the  attachment. 

On  June  1, 1911,  the  motion  of  the  plaintiff 
here  to  dissolve  that  attachment,  for  the  rea- 
son that  the  grounds  alleged  therefor  In  the 
affidavit  of  this  Mr.  Jones  were  false,  was 
sustained  by  the  trial  court ;  and  this  court 
upheld  the  action  of  that  court  In  the  order 
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dissolving  the  same  In  Jones  Leather  Co.  t. 

Woody,  3T  Okl.  671,  133  Pac.  201. 

As  I  understand  the  record  here,  npon  the 
trial  of  the  Instant  ease  this  Mr.  Jones  did 
not  testify  as  to  whether,  when  he  made  the 
affidavit  for  attachment,  he  believed  that  any 
statutory  ground  therein  alleged  was  true, 
and  the  evidence  for  the  defendant  company, 
in  the  instant  case,  smacks  of  having  been 
directed  merely  toward  showing  a  lack  of 
ability  positively  of  the  plaintiff  here  to  meet 
his  obligations  promptly,  and  perhaps  a  lack 
of  strong  and  firmly  fixed  sense  of  obligation 
to  do  so,  Instead  of  going  further  than  this 
toward  showing  that  the  plaintiff  here  had 
converted,  or  was  about  to  convert,  his  prop- 
erty, or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  It  beyond  the  reach  of 
his  creditors,  or  had  assigned,  removed,  or 
disposed  of  a  part  of  his  property,  or  was 
about  to  dlsp(«e  of  a  part  of  the  same  with 
intent  to  hindw,  delay,  or  defraud  his  credi- 
tors. 

The  foregoing  statement  of  facts  Is,  of 
course,  based  upMi  the  evidence  and  the  per- 
missible Inferences  therefrMn  tending  to  sup- 
port the  verdict  and  Judgment,  and  it  ignores 
more  or  less  evidence  adduced  by  the  defend- 
ant company  to  the  contrary  and  the  permis- 
sible inferences  frc«n  the  source. 

The  defendant  company  undoubtedly  liad 
abundant  grounds  for  finding  the  plaintiff 
here  an  unsatisfactory  and  undesirable  debt- 
or, if  not  to  fear  that  it  might  never  be  able 
to  collect,  and,  In  the  state  of  the  evidence  be- 
fore us,  if  the  verdict  and  judgment  In  the 
trial  court  had  been  for  the  defendant  instead 
of  the  plaintiff,  I  think  it  would  seem  clear- 
ly Justified:  but  a  different  inference  may 
reasonably  be  drawn  from  the  evidence,  and 
It  must  be  borne  in  mind  that  the  law  does 
not  authorize  an  attadunent  because  a  debtor 
Is  unsatisfactory  and  ocasperating,  nor  even 
when  grave  danger  q€  losa  by  the  creditor  is 
apparent,  nor  unless  a  statutory  ground 
therefor  exists. 

It  la  true  that  such  grounds  can  generally 
be  shown  raily  by  drcnmstantlal  evidence.  In- 
cluding sndi  drcnmstancea  as  were  shown  In 
the  instant  case,  and  it  la  also  true  that  It 
is  oft^  difficult  to  make  such  proo^  even 
when  such  grounds  do  exist  and  Uie  creditor 
Is  reasonably  convinced  of  their  existence; 
but,  although  the  evidence  here  of  malice  in 
the  attachment  proceeding  in  view  of  these 
considerations,  is  tar  from  convincing  to  me, 
it  appears  to  me  that  it  was  suflldent  to  take 
the  case  to  the  Jury,  and  therefore  sufficient 
to  sustain  the  verdict  and  Judgment,  since  an 
Inference  of  malice  seems  possible  and  with- 
in the  bounds  of  reason. 

There  Is,  within  the  bounds  of  reasrai,  room 
for  the  inference  that  the  defendant  company 
had  become  dissatisfied  and  impatient  and 
Irritated,  if  not  exasperated,  because  <^  the 
failure  of  the  plaintiff  here  to  meet  his  obli- 
gations promptiy,  and  the  depredation  in  his 


assets,  and  that  a  sense  of  vindictive  resent- 
ment, coupled  with  an  evil  desire  for  an  un- 
due advantage  as  a  creditor,  amounting  to 
malice,  was  an  efficient  c<mtributlng  cause 
of  the  attachment. 

The  mere  fact  that  the  grounds  alleged  in 
an  affidavit  for  attachment  are  found  not  to 
have  existed  Is  not  sufficient  to  support  a 
verdict  and  Judgment  for  exemplary  dauiagesi 
dependent  ui)on  malice  as  a  basis ;  but  where 
all  the  facts  and  drcumstances  attending  an 
attachment  proceeding,  based  upon  a  false 
affidavit  as  to  the  grounds  therefor,  leave 
room  in  reason  for  question  as  to  whether 
the  creditor  accepted  the  statute  as  a  cri- 
terion by  which  to  determine  whether  he  had 
a  right  to  attach,  and  in  good  faith  undertook 
to  ascertain  whether  groimds  for  attaching 
existed,  and  made  his  affidavit  for  attach- 
ment believing  the  grounds  alleged  to  be  true, 
and  acted  upon  the  belief  that  they  were,  or, 
Instead  of  doing  so,  recklessly  disregarded 
this  criterion  and  the  question  of  the  truth 
of  such  allegations  of  grounds  and  the  rights 
of  the  debtor,  the  question  of  malice  is  for 
the  Jury.  An  affidavit  that  is  willfully  or 
carelessly  and  recklessly  false  In  respect  to 
the  statutory  grounds  for  attachment,  as  Is 
reascmably  inferable  in  the  Instant  case,  is 
certainly  sufficient  evidence  of  malice  to  take 
a  case  to  the  Jury. 

As  I  nnderstond  the  record  here,  the  de- 
foidant  ompany  did  not  stand  by  Its  April, 
1911,  agreement  wltib  the  plointlfl  here,  nor 
offer  to  return  any  benefit  rec^ved  under 
that  agreement,  nor  so  much  as  advise  the 
plaintiff  here  that  It  was  not  satisfied  wtth 
the  same,  nor  afford  the  plaintiff  here  any 
opportunity  after 'that  agreement  to  pay  as 
an  alternative  to  an  action  accompanied  by 
attachmmt  proceedings  against  him;  and, 
although  it  does  not  conclusively  appear  that 
it  did  withhold  Important  information  from 
Its  attorney,  as  it  may  be  Inferred  that  It  did. 
it  does  not  dearly  amiear  that  the  statement 
to  th^  attorney  consulted  was  full  and  fair 
to  the  plaintiff  here.  It  appears  that  it  mis- 
informed him  to  some  extent  by  telling  htm 
that  the  plaintiff  here  had  refused  to  pay,, 
and  that  the  latter  had  sold  part  of  l^is  stock 
(possibly  referring  to  his  exchange  of  stock 
for  city  lots,  which  is  not  shown  to  have  been 
disadvantageous  to  creditors),  and  was  pre- 
paring to  dispose  of  the  balance;  and  in  or- 
der to  find  or  create  a  color  of  grounds  for  at- 
tachment procured  another  to  make  the  plain- 
tiff here  a  spurious  offer  to  purchase  his  shop 
at  a  good  and  attractive  price,  and  before 
any  default  had  been  made  In  the  payment,  of 
either  check  0ven  by  the  plaintiff  here  In  the 
agreement  of  April,  1911,  or  the  time  for  the 
paynifflit  of  the  same  had  arrived,  the  defend- 
ant here  commenced  action  and  attached  the 
plaintiff's  stock  in  trade,  leaving  him  nothing 
bat  exeaifpt  itfoperty. 

Where  a  creditor,  b^g  In  doubt  as  to  his 
legal  rights,  seeks  the  advice  o£  counsel  and. 
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makes  a  fall  and  fair  statement  of  tbe  perti- 
nent facts  to  the  latter,  whom  he  reasonably 
regards  as  competent  and  otherwise  trust- 
worthy,  for  the  purpose  of  ascertaining 
whether,  under  the  law  as  applied  to  such 
facts,  he  has  a  1^1  right  to  attach,  and  In 
good  faith  relies  and  acts  upon  the  advice  of 
such  counsel,  there  is  no  evidence  of  action- 
able malice,  and  he  Is  not  liable  for  exem- 
plary damages,  even  though  it  Is  afterwards 
found  and  adjudged  that  the  attachment  was 
wrongful;  but  this  is  generally  a  question 
of  fact,  and  is  no  defense  when,  in  fact,  he 
seeks  advice  to  ascertain  whether  he  may 
safely  disregard  the  law  and  gain  an  undue 
advantage  by  attaching,  without  regard  to 
statutory  grounds,  withholding  or  misstating 
important  facts,  and  substituting  his  own 
conception  of  when  he  should  have  a  right  to 
attach  for  the  statute  specification  of  when 
he  has  such  right,  as  his  criterion ;  and  un- 
der the  facts  and  circumstances  of  this  case, 
as  perhaps  in  most  cases  of  false^  affidavits 
for  attachment.  It  was  for  the  jury  to  deter- 
mine whether  the  attaching  creditor  sought 
advice  upon  the  question  of  his  legal  right, 
and,  relying  and  acting  upon  advice  of  coun- 
sel, and,  acted  upon  the  same  In  the  belief 
that  he  was  within  his  legal  rights  and  thus 
in  good  faith,  or  Instead  acted  without  such 
belief  and  wrongfully  and  maliciously. 

In  the  state  of  the  evidence,  and  In  view  of 
the  rule  as  often  announced  by  this  conrt, 
It  was,  as  I  think,  within  the  province  of  the 
jury  to  determine  the  queeticm  of  malice,  and 
of  exemplary  damages  based  upon  such  mal- 
ice, aa  they  did,  and  that  the  verdict  and 
judgment  should  therefwe  be  afflrmed. 


PARKS  et  al.  v.  BBRBT. 
BERRT  T.  PARKS  et  aL 

(Nos.  4799.  4800.) 

(SopnuM  Court  of  Oklahoma.   Nov.  20,  1017. 
Bebearing  Denied  Jul  8,  191&) 

(SyUab«$  bg  fA«  Court.) 

ihdunb  *»15(1>— convbtance  by  alxottbs 
—  Vauditt  —  Estoppel  —  Rights  of  Pde- 

CHASEK. 

Deeds  executed  by  a  Greek  minor  citixen  al- 
lottee attempting  to  convey  bis  allotted  lands  are 
absolately  void,  and  no  rule  of  estoppel  operates 
to  prevent  the  assertion  of  their  invalidity ; 
a  purchaser  from  tbe  allottee,  the  restrictions 
on  Buch  lands  being  removed,  after  the  attain- 
ment of  majority  by  the  allottee,  takes  title  to 
such  lands  free  from  any  daims  by  reason  of 
any  attempted  cooveyancea  or  transactkins  In 
regard  to  such  lands  made  or  consnmrnated  dur- 
ing minority  of  the  allottee. 

Gommlsdoners'  Opinion,  Dtvlston  NOb  8. 
Error  firom  District  Court,  Huakogee  Coonty ; 
R,  P.  De  Orafflnried,  Judge. 

Action  by  Guy  T.  Berry  against  O.  F. 
Parks.  Transferred  to  the  district  oonrt, 
and,  after  tbe  death  of  O.  F.  Parks,  revived 


In  the  name  of  his  administratrix,  Laura 
Parks,  and  heirs.  Judgment  for  plaintiff, 
and  defendants  bring  error;  and,  from  a 
Judgment  decreeing  lien  In  favor  of  defend- 
ants, plaintiff  brings  error.  Judgment  tor 
plaintiff  afflrmed,  and  judgment  decreeing 
the  lien  vacated. 

Bailey,  Wyand  A  Moon,  of  BUoskogee,  for 
Laura  Parks  and  otb»s.  Oeo.  &  Ramsey, 
of  Muskogee,  Edgar  A.  de  Meulea,  of  Tnlsa. 
and  Malcolm  B.  RoflSer,  of  Muskogee,  for 
Guy  T.  BerT7< 

PRTOR,  0.  Is  an  action  commeiic- 

ed  by  Guy  T.  Berry  against  O.  F.  Parks  and 
oQien  In  the  United  States  Court  of  Indian 
Territory  <«  the  eth  day  ttf  i^n41»  1907.  to 
quiet  title  on  ceraln  lands  lying  in  thMt  part 
of  the  Indian  Territory  whidi  is  now*  com* 
prised  within  the  ooontj  ot  Moskogee,  OkL 
Upon  the  advent  of  statehood  tbe  cause  was 
transferred  to  the  district  court  of  Muskogee 
Subsequ^  to  tbe  commencement  of  the 
action,  O.  T.  Parks  died,  and  the  cause  was 
revived  In  the  name  of  his  administratrix 
and  hMrs. 

Tbe  petitimi  arts  forth  that  Artimr  Buf- 
fliVt<Hi  was  a  duly  enrcdled  dtlzoi  of  the 
Creek  Nation,  not  of  Indian  blood ;  that  be 
bad  allotted  to  blm  as  such  citizen  the  lands 
in  controversy;  that  the  lands  constitute  tbe 
surplus  portion  of  his  aUottment ;  that  the 
plaintiff,  Guy  T.  Berry,  is  the  owntt-  and  in 
poBsessbn  of  said  lands  1^  virtue  of  a  deed 
of  cmveyance  executed  and  deUvered  to 
him  by  the  allottee  on  the  23d  day  of  Feb- 
ruary. 1907»  for  a  sitfSdait  oMurideratlimn 
that  on  the  26tfa  day  of  Norembw,  IMM,  the 
allottee^  Arthur  Bufflngton,  executed  and  de- 
livered to  O.  F.  Parks  a  deed  for  said  lands, 
and  said  deed  la  o£  record  in  tbe  reglater  of 
deeds  office,  Muskogee  county,  Okl. ;  that  on 
the  24th  day  of  April,  1906^  the  said  Arthnr 
Bnfflngton  executed  and  dellveared  to  O.  F. 
Parks  a  deed  attempUng  to  eamey  said 
lands  to  said  O.  F.  PariEs,  and  satd  deed  la 
of  record  in  the  office  of  the  register  of  deeda 
for  Muskogee  county,  Okl.;  that  at  the  time 
of  the  execatlaa  of  siUd  deeds  tbe  said  Ar- 
thur Buftngton  was  a  minor  under  21  years 
of  age;  that  the  purported  conveyances  con* 
stltute  a  cloud  npon  the  tltie  of  the  plalutUf ; 
and  asks  fi>r  Judgment  canceling  Oie  said 
deeds  as  a  doud  npon  jdalntlirB  title. 

tbe  answ^  of  the  defendant  O.  F.  Parka 
alleges.  In  effect,  ttUit  the  deeds  executed  to 
him  were  given  for  a  TalnaUe  consideration 
and  after  tbe  sidd  allottee,  Artliur  Bufllng- 
ton,  bad  arrived  at  bis  majori^,  and  con^ 
tends  that  they  are  a  vaUd  ctmv^ance,  and 
that  by  virtue  of  aald  conveyances  tbe  de- 
tbndant  O.  F.  Parks  Is  the  owner  and  enti- 
tled to  possession  of  satd  inemlses;  and 
further  that  the  said  Arthur  Bnfllngtni  and 
his  grantees  are  eati^ped  firom  asserting  tbe 
Invalidity  of  such  conveyance  by  reastn  cX 
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fraudulent  representatlODS  made  to  the  said 
O.  F,  Parks  by  the  said  Arthur  Bufflngton 
that  he  was  of  age  at  the  time  that  he  ex- 
ecuted said  conTeyance,  and  recelTed  the 
consideration  therefor. 

Upon  the  trial  of  the  issues  the  court 
found  that  the  said  Arthur  Bufflngton  be- 
came of  age  on  the  21st  day  of  February, 
1907,  and  was  of  age  when  be  executed  the 
deed  to  the  plaintiff,  Guy  T.  Berry,  and  was 
a  minor  at  the  time  that  he  executed  and 
delivered  the  two  said  deeds  to  O.  F.  Parks, 
but  found  and  held  the  said  Arthur  Buf- 
fiugton,  allottee,  and  his  grantees,  were  es- 
topped from  asserting  the  Invalfdlty  of  the 
conveyance  executed  while  he  was  a  minor 
by  reason  of  fraudulent  representations 
made  to  O.  F.  Parks,  defendant,  regarding 
his  age,  and  rendered  judgment  adjudging 
the  plaintiff,  Guy  T.  Berry,  to  he  owner  and 
entitled  to  the  possession  of  the  premises, 
and  farther  adjudging  that  the  defendants, 
the  representatives  of  O.  F.  Parks,  have  a 
lien  upon  said  praises  for  the  sum  of  (800. 

From  the  Judgment  of  the  court  decreeing 
the  plaintiff,  Guy  T.  Berry,  to  be  owner  and 
entitled  to  the  immediate  possession  of  the 
premises  Involved  in  this  controversy,  the 
d^endants  appeal,  cause  No.  4799  In  the 
Supreme  Court ;  and,  from  the  Judgmmit  de- 
creeing a  lien  In  fttvor  of  the  defendants  on 
the  premises,  the  plalntlfT  appeals  cause 
No.  4800  in  the  Supreme  Court. 

The  court  found  that  the  deeds  complained 
of  by  the  plaintiff  executed  by  the  allottee, 
Arthur  Bufflngton,  to  O.  F.  Parks  were  made 
and  delivered  by  the  said  allottee  to  O.  F. 
Parks,  while  allottee  was  a  minor,  and  this 
finding  is  amply  supported  by  the  evidence. 
The  state  and  federal  courts  have  repeat- 
edly and  consistently  held,  under  section  16 
of  the  Supplemental  Greek  Agreement  (Act 
Gong.  June  80,  1902,  c  1828.  82  Stat  603). 
which  is  as  follows:  ' 

"Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever  or  at  any  time,  b«  incumbered, 
taken,  or  sold  to  seeurft  anr  debt  or  obUgatbni 
nor  be  alienated  by  the  allottee  or  his  lieln 
before  the  expiration  of  five  years  from  the  date 
of  tbe  approval  of  this  supplemental  agreement, 
except  with  the  approval  of  the  Semtary  of 
tbe  interior.  •  •  » 

"Any  agreement  or  conveyance  of  any  kind  or 
character  violative  of  any  of  the  provisions  of 
this  paragraph  shall  be  BDsoIutely  void  and  not 
susceptible  of  ratification  in  any  manner,  and 
no  rule  of  estoppel  shall  ever  prevent  the  as- 
sertion of  its  invalidity" 

— such  deeds  are  absolutely  void.  Bragdon 
V.  McShea,  26  Okl.  35,  107  Pac.  916;  Jeffer- 
son v.  Winkler,  26  Okl.  6C3,  110  Pac.  766; 
Tirey  v.  Dameal,  37  Okl.  606,  133  Pac.  614 
(also  37  Okl.  611,  132  Pac.  1087);  Stevens 
y.  EtUott,  30  Okl.  41,  118  Pac.  407 ;  Collins 
Inv.  Co.  V.  Beard,  46  OkL  310,  148  Pac.  846; 
Alfrey  v.  Colbert,  168  Fed.  231,  93  C.  a  A. 
617 ;  Priddy  v.  Tbompeon,  204  Fed.  856, 123 
C.  O.  A.  277. 

Attempted  conveyances  of  this  character 
Delng  absolutely  void,  the  question  Uien  arl»> 


es  as  to  whether  or  not  the  grantees  of  the 
allottee  are  estopped  to  assert  their  invalia- 
Ity  by  reason  of  fraudulent  representations 
made  by  the  allottee,  to  O.  F.  Parks,  grantee, 
that  he  was  of  age  at  the  time  he  executerl 
the  deeds,  executed  during  minority.  Tills 
question  has  been  settled  by  this  court  and 
the  fe'deral  court  adversely  to  the  contentions 
of  the  defendant,  and  it  has  been  held  that 
under  the-  above  provision  of  the  supple- 
mental agreement  no  estoppel  can  operate  to 
prevent  the  allottee  or  his  grantee  from 
asserting  the  invalidity  of  deeds  made  in 
violation  of  the  provisioos  referred  to  in  said 
secUOD.  Alfrey  r.  Otdbert.  168  Fed.  231,  93 
C.  a  A.  617;  Blakemore  v.  J<Auson,  24 
OkL  556,  103  Pac;  664;  GoUlns  Inv.  Go.  v. 
Beard,  46  OkL  810, 148  Pac.  846. 

It  alw>  has  been  held  in  numOToiu  cases 
that  it  Is  not  necessazy  for  the  allottee  to 
formally  idead  or  offer  to  make  restoration 
of  the  consideration  received  for  such  void 
conveyance,  or  to  plead  that  such  considera- 
tion has  been  squanUered  and  the  inability 
of  allottee  to  r^nm  the  same^  as  a  .condition 
precedent  to  llie  malntainance  of  an  action 
to  have  soidi  deMs  declared  void  and  cancel- 
ed as  a  clodd  upon  the  title.  Bell  v.  Fitz- 
patrifA.  167  Paa  884;  <MdEeever  v.  Garter, 
157  Pac.  66;  Tirey  et  al.  v.  Dameal,  37  Okl. 
606, 183  Pac  614;  Stevens  v.  Ellllott,  30  OkL 
41.  118  Pac  407;  Heckman  v.  United  States. 
224  D.  S.  413,  32  Sap.  Ct  424,  66  U  Ed.  820. 

In  the  case  of  Hei^man  v.  United  States, 
supra,  the  Supreme  Court  of  the  United 
States  uses  the  fcdlowlng  language: 

"It  ia  said  that  the  allottees  have  received  the 
consideration,  and  should  be  made  parties  in  or- 
der that  equitable  restoration  may  be  enforced. 
Where,  however,  a  conveyance  has  been  made 
in  violation  of  Oie  restrictions,  it  is  plain  that 
tbe  return  of  the  consideration  cannot  be  regard- 
ed as  an  essential  prerequisite  to  a  decree  of 
cancellation.  Otherwise,  u  the  Indian  grantor 
had  squandered  the  money,  he  would  lose  the 
land  which  Congress  Intended  he  should  bold, 
and  the  very  incompetence  and  tbriftlessness 
which  were  the  occasitm  of  the  measures  for  his 
protection  would  render  tiiem  of  no  avail.  The 
effectiveness  the  acts  of  Congress  la  not  thus 
to  be  destroyed.  Tht  restrictions  were  set  forth 
in  public  laws,  and  were  matters  of  general 
knowledge.  Those  who  dealt  with  the  Indians 
contrary  to  these  provisions  are  not  entitled  to 
insist  that  they  should  keep  the  lands  if  the  pur- 
chase price  is  not  repaid,  and  thus  frustrate  tbe 
policy  of  the  statute.  U.  S.  v.  Trinidad  Goal  & 
Coke  Co.,  137  U.  S.  160, 170.  171,  11  Sup.  Ct 
57,  34  L.  Ed.  640." 

Under  the  provisions  of  section  16  of  the 
supplemental  agreem^t  above,  as  construed 
by  the  above  authorities.  It  ie  eviuent  that 
it  was  the  purpose  and  intent  of  Congress 
that  all  attempted  conveyances  made  in  con- 
travention of  the  provisions  referred  to  In 
said  section  are  absolutely  void  and  in  no 
wise  incumber  or  affect  the  title  to  the  land 
of  an  allottee  during  the  continuance  of  the 
disability  of  said  allottee  and  the  restrictions 
of  his  allotted  land  imposed  by  the  acts  of 
Congress,  or  after  such  disabilities  and  re- 
strictions are  removed ;  that  the  purpose  and 
intent  of  the  act  was  to  prevent  Any  trans- 
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actiooa  during  tbe  dlaaUlUy  of  the  al- 
lottee or  while  tbe  lands  wete  restricted  from 
Incumbering  In  any  manner  whatsoever  such 
lands,  and  to  so  guard  and  protect  the  lands 
of  the  allottee  to  the  end  that  when  the  dis- 
abilities and  restrlctlona  were  removed  he 
might  bold  them  htwumif  or  convey  to  his 
grantees  free  from  any  Incumbrance  what- 
ever by  reason  of  any  transaction  made  In 
violation  of  the  provisions  imposing  disabili- 
ties and  reatrictlons.  In  order  to  give  this 
purpose  and  Intent  of  Congress  Its  full  force 
and  effect,  It  must  be  held  that  tbe  allottee 
on  attaining  his  majority,  the  restrictions  be- 
ing removed,  bad  a  right  to  convey  said  lands 
to  the  plalntlfF,  and  the  plaintiff  had  a  right 
to  purchase  the  same  free  end  unhampered 
by  any  transactions  In  regard  to  said  land 
made  by  the  said  allottee  during  bis  minor- 
ity bnd  disability,  and  that  the  plaintiff,  Guy 
T.  Berry,  grantee,  acquired  absolute  title  to 
said  premises  free  frcno  any  claims  or  liens 
by  reason  of  any  previous  transactions  of 
said  allottee.  Whatever  may  be  Ibe  rule  Id 
regard  to  requiring  the  minor  allottee  to  re- 
turn tbe  c(mslderatlon  or  show  the  same  has 
been  squandered  and  his  in'abillty  to  return 
same,  where  tbe  allottee  asks  afBrmatlve 
equitable  relief  by  ashing  the  cancellatloD  of 
such  void  conveyances,  the  rule,  if  there  is 
any,  does  not  apply  to  tbe  grantee  of  convey- 
ances made  after  majority  of  allottee.  Such 
void  transactions  do  not  concern  such  gran- 
tee and  he  la  not  answerable  for  them  In  any 
manner  whatsoever ;  no  valid  claim  arises  out 
of  such  void  transaction  upon  which  to  pred- 
icate a  Uen, 

Therefore  that  portion  of  the  judgment  de- 
creeing the  plaintiff,  Guy  T.  Berry,  to  be  the 
owner  and  entitled  to  tbe  possession  of  the 
premises  in  controversy,  should  be  athnned, 
and  that  portion  of  tbe  Judgment  decreeing 
that  the  defendants,  tbe  representatives  of 
O.  F.  Parks,  have  a  Hen  on  said  premises  for 
$800.  should  be  vacated  and  bdd  for  naught 

PKRCURIAU.  Adopted  in  whola. 


SMITH  et  al.  v.  SUTTON.    (No.  7196.) 

(Supreme  Court  of  Oklah(»aia.    Oct  9,  1917. 
Rehearing  Denied  Jan.  16.  1918.) 

(ByUabua  by  the  Courf.} 

APPEAL  AND  GBROB  «=9l028— RIQHT  OF  BX- 
COVKRT— AFnaUAKCB. 
Where  the  right  of  tbe  plaintiff  to  recover 
upon  tbe  undisputed  facts  Is  so  apparent  that 
the  errors  assigned,  if  sustained,  could  not  have 
resulted  in  a  miscarriage  of  justice,  tbe  judg- 
ment will  be  affirmed. 

Error  from  District  Court;  Oklahoma 
County ;  W.  R.  Taylor,  Judge. 

Suit  by  J.  W.  Sutton  against  H.  M.  Smith 
and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 


H.  G.  (Hiver  and  Ledbetter,  Stuart  &  Bell, 
all  of  Oklahoma  City,  for  plalntlflte  in  error. 
Keatcm,  Weils  ft  Johnston,  ot  Oklahoma  Cltj-. 
for  defendant  in  error. 

TURNER,  J.  On  March  28, 1914,  J.  W.  Sut- 
ton, d^endant  in  error,  in  the  district  court 
of  (^laboma  county,  sued  H.  M.  Smith.  Hen- 
ry Martin,  and  D.  L.  Harrel,  partners  doing 
business  as  Smith,  Martin  ft  Harrel.  The 
petition  substantially  states:  That  on  Sep- 
tember 23,  1909,  defendants,  as  partners, 
were  engaged  In  the  real  estate  business  In 
Oklahoma  City.  That  on  said  day,  by  con- 
tract In  writing,  defendants,  for  $50  cash  in 
band  paid  them  by  plaintiff  and  for  ^00 
agreed  to  be  paid  by  him  as  follows:  $50 
on  January  1,  1910;  $50  August  1,  1910: 
$50  January  1,  1911;  $50  August  1,  1911: 
$100  January  1,  1912;  and  $100  August  1, 
1912 — agreed  to  furnish  a  good  and  sufiflclent 
warranty  deed  to  plaintiff  to  lots  21,  22,  23, 
and  24  In  block  11,  Martin's  addition  to  said 
city.  That  time  was  expressly  made  the 
essence  of  the  contract.  That  plaintiff  bad 
performed  all  the  conditions  thereof.  That 
defendants  bad  defaulted  In  tbe  performance 
of  their  part  thereof,  and  never  having  been 
tbe  owners  of  tbe  lots,  have  been  wholly  un- 
able to  make  him  a  deed  thereto.  That  he 
was  elected  to  declare  the  contract  broken 
by  defendants,  and  sue  to  recover  tbe  amount 
of  money  so  paid.  That  he  has  made  demand 
on  them  for  the  return,  which  they  refuse 
to  do.  Wherefore  he  prays  Judgment  against 
tbem  for  said  amount  and  interest,  in  all 
$539.55  and  coats.  A  copy  of  the  contract 
is  made  an  exhibit  to  bis  petition.  For 
amended  answer,  Smith  and  Martin  only, 
after  general  denial,  admitted  tbe  partner- 
ship and  contract  as  alleged,  but  say  that 
all  dealings  concerning  same  were  carried 
on  between  plaintiff  and  their  partner,  Har- 
rel ;  tUat,  shortly  after  plaintiff  had  finish- 
ed paying  him  for  tbe  lots,  Harrel  settled 
with  plaintiff  by  executing  his  note  payable 
to  plaintiff  for  the  amount  he  bad  paid  for 
tbe  lots;  that  they  do  not  know  what  has 
become  of  the  note;  that  plaintiff  bad,  at 
no  time,  demanded  of  them  tbe  deed,  except 
a  few  days  before  suit,  whereupon  they  did 
not  refuse,  but  asked  for  a  little  time  so  to  do, 
and  later  tendered  him  a  good  and  sufficient 
warranty  deed  to  the  lots  in  question  and 
now  bring  tbe  deed  Into  court  and  again 
tender  it,  and  state  that  since  the  execution 
of  tbe  contract  they  have  at  all  times  beoi 
ready,  able,  and  willing  to  give  plaintiff  a 
good  deed  to  the  lota  upon  proof  that  be  had 
paid  for  same.  After  reply,  in  effect  a  genera! 
denial,  there  was  trial  to  tbe  court  and 
judgment  for  plaintiff  as  prayed,  and  defend- 
ants bring  the  case  here. 

The  uncontroverted  facts,  as  disclosed  by 
the  record,  are:  A  short  time  before  the  e»- 
cutlon  of  the  contract,  defendants  were  part- 
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ners  and,  as  one  of  them  had  acquired  a 
small  acreage  some  miles  Booth  of  Capitol 
Hill,  subject  to  a  mortgage  to  secure  the 
purobase  money,  the  firm  went  Into  the  bnsl- 
nees  of  selling  this  land,  whldi  they  laid 
oat  in  lots  and  blo(^,  under  arrangement 
with  the  mortgagor  to  release  the  lots  from 
the  mortgage  as  fast  as  they  were  sold,  for 
a  certain  consideration  to  be  paid  by  the  firm 
which  could  th«i  make  a  deed  to  the  pur- 
chaser. Accordingly,  the  firm  entered  Into 
the  contract  with  plaintiff  set  forth  in  his 
petition,  shortly  after  which  the  firm  was 
dissolved;  JIarrel  talcing  over  the  business 
of  the  firm.  Including,  by  assignment,  plain- 
tiffs notes  and  contract — of  all  of  which 
plaintiff  was  notified  by  Smith  some  60  days 
thereafter,  and  that  he  (Harrel)  would  carry 
out  the  contract.  Both  Smith  and  Marttll 
then  seemed  to  have  forgotten  the  transac 
tlon,  but  not  so  Harrd,  who  collected  from 
plalntUr  the  purchase  money  and,  when  he 
applied  to  him  for  a  deed,  failed  and  refused 
to  ccm^ly  with  the  contract  by  giving  him 
one ;  but,  when  plaintiff  said  he  would  rather 
have  his  money  back,  Harrel,  on  August  16, 
1912,  made,  executed,  and  delivered  to  him  a 
note  therefor  (f  4t»)  payable  90  days  from  date, 
which  he  failed  to  pay  when  due  and  disap- 
peared, whereupon,  the  note  remaining  un- 
paid, plaintiff  bron^t  this  suit  not  against 
Harrel  upon  the  note,  but  against  the  Arm 
to  recover  the  money  paid  It  under  the  con- 
tract which,  at  the  time  of  acc^ting  the 
note,  plaintiff  retained  and  refused  to  sur- 
render until  the  note  was  paid.  In  It  time 
is  made  the  essrace  of  the  contract.  Inter- 
mediate the  time  it  was  entered  into  and  the 
payment  of  the  last  note  mentl(med  therein 
— that  la,  on  October  9,  1911— tlw  mortga- 
gors of  tbs  acreage  instituted  foreclosnre 
proceedings  tbereoq,  whldi  resoTted  In  a 
sherlfTB  deed,  dated  June  «.  1012,  divesting 
the  firm  or  any  of  the  partners  of  any  Inter- 
est in  the  property.  A  few  days  befbre  this 
salt,  Smith  and  Martin  tendered  plaintiff 
a  deed  to  the  lots,  after,  it  seems,  th^  bad 
bectnne  of  Uttle  or  no  value. 

Since  the  right  of  i^alntiff  to  recover  on 
the  facts  Is  so  apparent  that  the  errors  as- 
signed, if  sustained,  could  not  have  resulted 
in  a  miscarriage  of  Justice,  of  them  we  need 
not  speak  (Ber.  Laws  1910,  f  6005),  except 
to  say  that  the  court  did  not  abuse  Its  dis- 
cretion when,  about  two  months  after  the 
trial  and  about  ten  days  after  Judgment  and 
the  filing  ot  the  motion  for  a  new  trial,  he 
refused  to  permit  plaintiff  to  amend  his 
second  amended  answer  so  as  to  plead  that, 
when  the  partnership  was  dlsaolved  and 
Harrel  had  executed  his  note  to  plaintiff, 
by  (^ration  of  law  Smith  and  Martin,  the 
remaining  partners,  thereby  became  surety 
for  Harrel  thereon,  and  that,  as  the  same 
was  given  plaintiff  In  lieu  of  the  deed  stipu- 
lated for  in  the  contract,  they  were  for  that, 


and  perhaps  for  other  reasons  not  clear  to 
us,  discharged  from  liability  on  the  contract. 
Rev.  Laws  1910,  8  4790. 

Finding  no  error,  the  Judgment  la  affirmed. 
All  the  Justices  concur. 


MORBT  T.  OHIUSTIAN  ot  al.  <JSo.  7824.) 
(Supreme  Court  of  Oklahoma.   Jan.  16,  1918.) 

(SyOahua  by  the  Court.) 

GlTABDIAN   AND   WaBD  <S='182(1)    —  WaEO'S 

Sorr  Against  Fobhbr  Guardian— Jukib- 
DicnoN. 

The  district  court  has  jurisdiction  of  an 
action  instituted  by  a  ward  agHinst  the  estate 
of  his  former  guardian  and  the  Burety  upon 
the  bond  of  such  guardian,  altbouKh  the  guard- 
ian had  not  made  an  accounting  and  settlement 
of  his  affairs  as  such  guardian  with  the  county 
court  prior  to  his  death. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; H.  C.  Thurman,  Judge. 

Suit  by  Oeorge  Morey,  an  incompetent,  by 
Walter  R  Wilson,  his  gnardian,  against 
Dora  Christian,  nde  Morey,  administratrix  of 
the  estate  of  William  Morey,  deceased,  and 
the  Southern  Surety  Company.  Demurrer  to 
petition  sustained,  and  plaintiff  brings  er- 
ror.   Beversed  and  remanded. 

Chas.  B.  McCrory,  of  Okmnlgee,  and  I.  H. 
Cox,  of  Henryetta,  for  plaintiff  In  error. 
William  T.  Huttings,  of  Muskogee,  and 
Stanard,  Wohl  &  Bnnls,  of  Shawnee,  for  de- 
f aidants  in  error. 

HOOKER,  C.  George  Morey,  an  incompe- 
tent, by  Walter  R.  Wilson,  his  guardian,  in- 
stituted this  suit  in  tlie  superior  court  of 
Muskogee  county,  against  Dora  Christian, 
n6e  Morey,  admlDlstratrlx  of  the  estate  of 
William  Morey,  deceased,  and  the  Southern 
Surety  Company,  a  corporation,  to  recover 
the  sum  of  $10,000  alleged  to  be  due  the  es- 
tate of  the  said  George  Morey  by  the  estate 
of  William  Morey  and  the  Southern  Surety 
Company,  as  his  surety. 

It  appears  from  the  allegations  of  the  pe- 
tition that  Walter  R.  Wilson  was  at  the  time 
of  the  Institution  of  said  action  guardian  of 
George  Morey,  an  incompetent,  and  that  Wil- 
liam Morey,  deceased,  had  executed  a  bond 
with  the  Southern  Surety  Company  as  his 
surety.  After  his  qualifications  as  guardian 
the  said  William  Morey  Is  alleged  to  have 
received  the  sum  of  $40,000  belonging  to  his 
ward,  George  Morey,  of  which  amount  he 
converted  to  his  own  use  the  sum  of  $10,- 
000.  Before  the  said  George  Morey  arrived 
at  the  age  of  majority,  and  before  any  set- 
tlement was  made  by  William  Morey,  as 
guardian  of  the  estate  of  George  Morey,  a 
minor,  the  said  William  Morey  died,  and 
Dora  Christian,  nde  Morey,  qualified  as  the 
admiiristratrlx  of  bis  estate,  and  this  suit 
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wu  instituted  by  Qeorge  More}*»  Incompe* 
tent»  by  WfUter  B.  Wilson,  his  guardian 
against  Uie  administratrix  at  the  estate  of 
William  Morey,  and  the  surety  apon  the 
bond  of  WUllam  Morey,  as  guardian,  afore- 
said, to  recover  the  money  alleged  to  have 
been  converted  by  William  Morey  to  bis  own 
uae  and  benefit  while  acting  as  the  guardian 
of  George  Morey*  a  minor. 

A  demurrer  was  filed  to  said  petition  by 
the  Souttaem  Surety  Company,  and  the  same 
was  sustained  by  the  court  upon  the  sole 
reason  tbat  a  settlement  of  the  account  of  a 
guardian  In  the  county  court  Is  a  condition 
precedent  to  a  recovery  against  the  surety 
upon  the  guardian's  bond,  and  that  Inde- 
pendent action  will  not  He.  therefor,  In  a 
court  of  equity  to  recover  the  sum  alleged 
to  be  due. 

It  Is  to  be  observed  that  the  petition  In 
this  case  alleges  that  the  guardian,  William 
Morey,  died  Intestate  and  Insolvent  without 
having  made  an  accounting  to  his  ward  or 
without  havli^  made  an  accounting  to  the 
county  court  for  the  funds  collected  by  him 
as  guardian,  and  which  It  Is  dalmed  were 
converted  to  his  own  use. 

The  Southern  Surety  Company  in  a  well- 
wrlttem  brief  urges  here  that  the  action  of 
the  superior  court  In  sustaining  this  demur- 
rer was  propn.  We  cannot  agree  with  the 
contention  ui^ed  by  tt,  for  this  question  has 
been  determined  adversdy  to  it  in  a  well- 
ctmi^ered  opinion  by  Mr.  Justice  Hardy  in 
Donnell  t.  Dansby,  168  Fac.  817,  wherein 
this  court  said: 

"Where  a  guardian  dies  without  an  accounting 
aod  settlement  of  his  affairs  as  guardian  hav- 
ing been  made  in  the  county  court,  bis  former 
wards  may  maintain  an  action  in  the  saperior  or 
district  court  against  his  personal  representa- 
tives  and  the  sureties  on  his  bond  as  guardian 
for  Buch  accounting  and  settlement. 

"In  such  action  the  court  has  jurisdiction  to 
etate  the  account  of  the  deceased  guardian  with 
hia  wards,  and  may  hear  evidence,  and  all^w  de- 
fendants any  credits  to  which  the  deceased  was 
lawfully  entitled,  and  may  determine  the  bal- 
ance due,  if  any,  by  said  guardian,  and  render 
judgment  against  tiie  eureties  therefor.** 

It  la  further  held  that: 

"It  was  not  necessary  that  a  claim  for  a 
fand  wrongfully  misappropriated  by  a  guat^ian 
be  presented  to  the  administrator  of  sn<a  guard- 
ian  before  an  action  for  the  recovery  thereof 

can  be  maintained." 

Whatever  may  be  the  rule  In  other  states, 
by  the  above  opinion  It  ia  definitely  settled 
in  this  state  that  an  action  by  the  ward  will 
He  against  the  administrator  of  the  estate  of 
the  deceased  guardian  and  the  surety  upon 
the  official  bond  of  such  guardian  who  died 
without  making  a  settlement  with  his  ward, 
or  an  accounting  with  the  cotmty  court. 
And  the  opinion  of  the  lower  court  sustain- 
ing a  demurrer  is  hereby  reversed,  and  this 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 

PER  CURIAM.   Adopted  in  whole. 


GATES  T.  MILES  et  aL    (No.  9390.) 
(SDiw«ne  Court  of  Oklahcnna.   Dee.  11,  1917. 
Rehearing  Denied  Jan.  16,  19ia) 

(ByUahua  hy  the  Cowri.) 

1.  PLBAnino  «=s>218(4).  416  —  Deuubseb  — 

WaIVSB  or  BbBOB— DiSKISfiAL. 
Where  a  demurrer  to  a  petition  Is  sustain- 
ed, and  the  plaintiff  is  granted  time  in  whir^i 
to  amend,  the  error,  if  any,  in  sustaining  said 
demurrer  is  waived,  and  cannot  be  assigned  as 
error:  and  the  Judgment  of  the  court  diamiM- 
infr  the  plaintilTB  cause  of  action,  where  he 
fails  to  fife  an  amended  pleading  under  the  state 
of  the  case  above  given,  is  proper. 

2.  Appeal  and  Errob  «=a3e0  —  Notice  of 
Affkal — Statute. 

Section  6238,  Rev.  Laws,  Okl.  1910.  as 
amended  by  Act  March  23,  1917  ^ws  1917.  c. 
219,  S  1),  is  mandatory,  and,  among  other 
things,  provides  tbat:  "The  party  desiring  to 
appeal  nail  give  notice  in  open  court,  either  at 
the  time  the  judgment  Is  leodeied,  or  within 
ten  days  thereafter,  of  his  intentions  to  appeal 
to  the  Supreme  Court," 

Error  from  County  Court,  Tulsa  Ccranty; 
H.  L.  Standeven.  Judge. 

Action  by  N.  J.  Cates  against  W.  P.  Miles 
and  others.  From  a  judgment  sustaining  a 
demurrer  to  plalnUfF^  second  amended  peti- 
tion, he  brings  error.  Appeal  dismissed. 

B.  G.  Wilson,  of  Tulsa,  for  plaintiff  In  er- 
ror. Geo,  T.  Brown,  of  Tulsa,  for  defend- 
ants in  error.  . 

KANM,  J.  This  cause  comes  on  to  be 
beard  upon  the  motion  of  the  defendant  In 
error  to  dismiss  the  appeal  herein,  upon  the 
grounds  tbat  this  court  has  never  obtained, 
and  has  not  now,  Jurisdiction  of  this  caus^ 
or  of  the  person  of  the  defendant  In  error. 

An  examination  of  the  record  discloses 
that  upon  the  filing  of  a  second  amended 
petition  In  the  court  below  a  demurrer  was 
Interposed  thereto,  and  thereafter  the  court 
entered  the  following  order: 

"That  afterwards,  to  wit,  on  the  24th  day  of 
February,  1917,  the  said  demurrer  coming  reg- 
ularly  on  for  hearing,  and  the  plaintiff  appear- 
ing by  his  attorney  Chas.  Lb  Fields,  and  the 
defendant  W.  P.  Miles  appearing  by  bis  attor- 
ney George  T.  Brown,  and  the  court  having 
heard  the  said  demurrer,  and  tlie  argument  of 
counsel  thereon,  sustains  the  same,  and  plain- 
tiff is  given  ten  days  to  amend.  To  which  rul- 
ing of  the  court  in  sustaining  said  demurrer  the 
plaintiff  at  the  time  duly  excepted." 

Thereafter,  and  without  further  amending 
his  petiticm  pursuant  to  the  leave  granted, 
plaintiff  In  error  filed  his  notice  of  "election 
to  stand  on  original  amended  petition." 
Whereupon  the  opposite  party  filed  a  motion 
to  dismiss  the  action,  and  thereafter,  on  the 
4th  day  of  May,  1917,  Judgment  was  entered 
dismissing  said  second  amended  petition  as 
per  said  motion. 

It  Is  urged  In  the  motion  to  dismiss  that 
the  appeal  was  taken  from  the  Judgment  of 
May  4,  1917,  and  that  therefore  the  act  of 
the  Legislature  of  March  23,  1917  (section  1, 
c  219.  Session  Laws  1917),  repealing  the 
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provMons  of  section  Rer.  Lawa  1910, 
which  In  effect  abolished  somnKms  in  error, 
and  enacting  In  Ueu  thereof  a  prorlslon  re- 
quiring the  party  desiring  to  appeal  to  give 
ten  days*  notice  of  liis  inteudon  to  appeal  to 
be  glren  In  op&a  court.  Is  controlling  In  this 
case.  The  response  denies  this  contention, 
and  asserts  that  the  appeal  was  taken  from 
the  order  entered  on  the  24tb  day  of  Feb- 
ruary, 1917,  and  that  therefore  the  law,  as 
It  stood  before  the  act  of  March  28,  1917, 
governs. 

11]  Conceding  that  the  appeal  Is  attempt- 
ed to  be  prosechted  from  the  order  of  Feb- 
ruary 24, 1917,  sustaining  the  demnrrer  to  the 
second  amended  petition,  yet,  as  plaintiff  in 
«rror  was  granted  time  to  amend,  and  did 
not  do  so  In  compliance  with  the  order,  he 
thereby  waived  his  right  of  appeal  there- 
from. The  case  of  State  ex  rel.  Preellng  v. 
Martin,  162  Pac.  1088,  Is  decisive  of  this 
point.  In  that  case  Mr.  Commissioner  Hook- 
er, speaking  for  the  conrt,  said: 

**The  firflt  projKwltton  to  which  we  will  di- 
rect attention  Is  as  follows:  It  is  contended  by 
the  defendant  in  error  that  on  the  l&th  day  of 
Jane  his  demurrer  to  the  petition  of  the  plain- 
tiff was  sustained  by  the  court,  and  that  the 
plaintiff,  being  present,  obtained  leave  of  the 
court  to  file  an  amended  petition  within  ten 
days,  which  he  aaked  for,  and  which  was  grant- 
ed to  him ;  that,  inasmuch  as  the  plaintiff  fail- 
ed to  file  an  amended  petition  wltnin  the  time 
allotted  to  him  by  the  court  in  which  so  to  do, 
and  having  failed  to  procure  any  extension  of 
time  in  which  to  file  an  amendment  to  his  pe- 
tition, that  the  plaintiff  Is  not  in  a  position  to 
appeal  from  the  order  of  the  court  sustaining 
a  demnrrer  to  said  petition,  in  that,  having  aak- 
ed for  and  obtained  leave  for  time  in  which  to 
amend,  he  waived  any  defects  or  errors,  if  any, 
made  by  the  court  in  suataining  a  demnrrer  to 
said  petition.  With  this  eontuition  of  the  de- 
fendant in  error  we  must  agree.  *  •  • " 

The  learned  commissioner  then  quotes  ap- 
provingly from  the  opinion  In  the  case  of 
Campbell  et  al.  t.  Thombnrgh  et  al.,  IM 
I'ac.  574,  wherein,  among  other  things,  it  ie 
said: 

"In  Berry  v.  Barton,  12  Okl.  221,  71  Pac. 
1074.  66  L.  a  A.  513,  it  is  speciaUy  held  that, 
where  a  demurrer  ie  sustained  and  time  Is  giv- 
en to  amend  the  petition,  that  error  in  sustain- 
ing the  demurrer  is  waived.  In  the  opinion  it 
ia  said:  'In  order  to  take  advantage  of  the  rul- 
ing on  a  demurrer  when  it  is  sustamed,  the  par- 
ty must  stand  upon  his  pleading  held  to  be  de- 
fective, and  not  amend.  •  •  •  Bat  it  is  ar- 
gued that  in  this  case  the  defendants  did  not 
plead  over,  and  therefore  they  are  in  a  position 
to  urge  as  error  the  sustaining  of  the  demurrer. 
This  position  cannot  be  sustained.  It  is  true 
that  nearly  all  of  the  cases  state  that,  by  plead- 
ing over  after  the  demurrer  has  been  sustained, 
a  party  waives  the  error,  if  any  has  been  com- 
mitted by  the  court  in  such  ruling.  The  rule 
not  only  applies  where  the  party  actually  pleada 
over,  but  also  where  he  takes  leave  to  plead 
over  after  a  demurrer  hu  been  sustained  to  his 
pjpading.  It  is  the  intention  of  the  party  as 
indicated  by  his  acts,  at  the  time,  which  fixes 
his  standing  in  court  •  •  •  By  taking  leave 
to  amend  ne  admits  the  insufficieocy  of  the 
pleading,  and  he  is  hound  by  his  own  conduct, 
and  cannot  afterwards  take  advantage  of 
It'  •  • 


As  Stated,  it  Is  to  be  seen  from  the  jonr^ 
nal  entry  snstalnlng  demnrrer  to  the  second 
amended  petltton  quoted  above  that  the 
"plaintiff  Is  given  ten  days  to  amend."  This 
fact  Is  denied  In  <Hte  of  ttie  responses  on  mo- 
tion to  dlnniss,  notwithstanding  the  record 
recitation.  OntUflitlssnflltdentto  say  that, 
if  the  ledtation  In  Uie  record  was  Incor- 
rect, there  shoald  have  been  some  step  tak- 
en to  correct  the  raeord,  which  bag  not  bem 
done. 

It]  The  record  dunra  that  the  order  sus- 
taining the  demurrer  to  the  second  amended 
petition  was  entereQ  on  the  24th  day  of  Feb- 
ruary, 1917.  The  final  Judgment  In  the  case 
was  entered  on  the  4th  day  of  May,  1917. 
The  act  of  March  23, 1917,  requiring  ten  days' 
notice  of  intention  to  appeal,  carried  an 
emergency  clause,  and  therefore  was  in  force 
and  effect  from  the  date  of  Its  passage  and 
approval.  Since  the  plaintiff  In  error,  as 
found  above,  waived  his  right  to  appeal  from 
the  first  order.  If  he  appealed  at  all,  it  nec- 
essarily must  be  from  the  Judgment  of  May 
4,  1917,  at  which  time  the  act  of  March  23, 
1917,  was  In  force  and  effect  The  provi- 
sions of  said  act  are  mandatory,  and,  among 
other  things,  it  Is  provided  therein: 

"The  party  desiring  to  appeal  shall  give  no- 
tice in  open  fwurt  either  at  the  time  the  judg- 
ment Is  rendered,  or  within  ten  days  thereafter, 
of  hia  intentions  to  appeal  to  the  Supreme 
Court" 

nierafore,  in  order  to  take  such  appeal, 
he  was  required  to  give  the  notice  required 
by  the  provisions  of  the  above  act  It  Is 
conceded  that  no  such  notice  was  given  of 
plaintiff  In  error's  intention  to  appeal  from 
said  final  Judgment 

For  the  reason  that  idalntlff  In  error  waiv- 
ed hla  right  to  appeal  from  the  order  sus- 
taining the  demurrer  to  h^  second  amended 
petition,  and  foiled  to  give  notice  in  (^>en 
court  within  ten  days  of  his  intention  to  ap- 
peal from  the  final  judgment  in  the  cause, 
the  appeal  must  be  dismissed. 

It  la  so  ordered.  All  the  Jostlcea  concur. 


McBBIDE  T.  O.  K.  HOCGK  PIANO  00. 
(No.  S294.) 

(Supreme  Court  of  Oklahmna.  •Vtc  U,  1917.) 

{SvUabu*  &v  the  Court.) 

1.  Apfbal  and  Esbob  ^=^977(3)— Gbantino 
New  Trial— Affibmance. 

On  an  appeal  from  an  order  granting  a  new 
trial,  unless  tne  trial  court  in  makii^  such  or- 
der erred  upon  a  pure  and  unmixed  question  of 
law  the  order  will  be  affirmed. 

2.  Affbal  and  Bbbob  iS»979(2)— Nbw  Tsial 
— Vebdict  Coktbakt  to  Evidence. 

Plaintiff  in  error  appeals  from  an  order 
granting  a  new  trial  because  the  verdict  and 
judgment  were  contrary  to  the  evidence.  Evi- 
dence examined,  and  had,  that  the  trial  court 
committed  no  error  of  law  in  granting  audi  new 
trial. 
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Commlasloiiera*  OplnUm,  Division  No.  1. 
Error  from  County  Court,  McCurtaln  Coun- 
ty;  J.  D.  Parks,  Judge. 

Action  by  the  O.  K.  HoffiA  Piano  Com- 
pany against  H.  McBride.  Judgment  for 
defendant,  and  from  an  order  granting 
plaintiff  a  new  trial,  defendant  brings  error. 
Affirmed. 

Bead  &  Barrett,  of  Idabel,  for  plalotUf 
In  error.  H.  Grady  Ross  and  £1.  O.  Arm- 
strong, both  Idabel,  for  defendant  in 
error. 

,RUMMONS,  C.  The  defendant  in  error, 
hereinafter  styled  plaintiff,  commenced  this 
action  In  replevin  in  the  county  court  of 
McCurtaln  county  against  the  plaintiff  In 
error,  hereinafter  styled  the  defendant,  to 
recover  posse^on  of  a  piano.  In  the  first 
count  the  petition  of  plaintiff  alleged  the  ex- 
ecution of  a  promissory  note  by  the  defend- 
ant to  the  plaintiff  in  the  sum  of  $339,  paya- 
ble In  monthly  Installments  of  (10  each; 
alleged  the  execution  of  a  chattel  mortga^ 
upon  the  piano  to  secure  the  payment  of 
said  promissory  note;  alleged  default  in  the 
payment  of  the  note  and  breach  of  the  c<»l- 
ditlons  of  the  chattel  mortgage.  The  peti- 
tion exhibited  the  chattel  mortgage,  but  did 
not  exblUt  the  note.  In  the  Second  count 
the  petition-  alleged  the  execution  of  a  con- 
tract between  plaintiff  and  defendant  In 
the  following  terms: 
"State  of  Oklahoma,  McOartain  Oonnty. 
Agreement. 

"niis  agreement  entered  Into  this  0th  day  of 
May.  1915,  bv  and  between  It,  C.  Neal  aa  the 
ugent  of  O.  K.  Houck  Piano  Company,  party 
uf  the  first  part,  and  H.  McBrlde,  party  of  the 
second  part,  witneHseth: 

"Tbat  whereas  the  party  of  the  first  part  holds 
a  lien  on  a  certain  McPhail  piano,  serial  No. 
54411,  DOW  in  the  possession  of  H.  McBride,  he 
having  purchased  same  from  party  of  the  first 

{>art  some  time  ago,  said  lien  being  approxlmate- 
y  1320,  and  said  party  of  the  first  part  having 
sent  its  agent  to  Idabel,  Okl.,  for  the  express 
purpose  of  collecting  the  balance  due  or  get  pos- 
session of  said  piano;  and 

"Whereas,  H.  McBride  is  unable  at  present 
to  make  a  payment  Id  full  on  said  i^aDo  and 
being  desirous  of  retaining  possession  of  same 
until  given  a  further  chance  to  paj  said  lien 
in  full;  and 

"Whereas,  there  are  funds  which  party  of  the 
second  part  expects  to  be  paid  through  attorney, 
R.  C.  Harthi:  i-  j, 

"Wherefore,  it  is  agreed  by  and  between  the 
parties  hereto  tbat  In  consideratiw  of  the  party 
of  the  first  part  refraining  from  foreclosing  on 
said  lien  above  mentioned  until  the  2Sth  day  of 
May,  1915,  the  party  of  the  second  part  agrees 
to  i^y  unto  the  party  of  the  first  part  od  or 
before  the  25th  day  of  May,  191Q,  the  entire 
amount  of  said  lien,  the  same  being  approxi- 
mately $320,  or  deliver  said  piano  to  the  party 
of  the  first  part  f.  o.  b.  Little  Rock,  Ark.,  said 
piano  to  be  delivered  upon  failure  of  jmyment  as 
above  set  forth,  upon  the  26th  day  of  May,  1915, 
to  the  St.  Louis  ft  San  Francisco  Railway,  at 
Idabel,  OkL,  with  freight  theretm  prepaid  con- 
signed to  party  of  the  flnt  part  at  LitUe  Rock, 
Ark. 

"Witness  our  bands  this  day  and  year  first 
mentioned." 


The  petition  exhibited  the  contract. 

The  defendant  answered,  admitting  the 
execution  of  the  chattel  mortgage  and  the 
contract  exhibited  in  the  petition,  but  de- 
nied the  execution  of  the  promissory  note 
alleged  in  the  petition.  The  answer  fur- 
ther denied  the  right  of  possesion  at  the 
plaintiff,  and  asserted  ownership  and  right 
of  possession  in  the  d^endant.  Tbi%  an- 
swer was  verified. 

The  evidence  of  plaintiff  showed  the  sale 
of  the  piano  to  the  defendant,  and  that  the 
balance  recited  in  tb»  contract  set  out  In  the 
second  count  of  the  petition  remained  un- 
paid. The  promissory  note  alleged  to  have 
been  executed  in  the  first  count  of  the  peti- 
tion was  not  offered  in  evidence.  The  de- 
fendant c^ered  no  evidence,  and  the  Jury 
returned  a  verdict  for  the  defradant,  upon 
which  jodgmrait  was  rendered.  Tbsareatter 
In  due  time  the  plaintiff  moved  for  a  new 
trial,  wliich  motion  was  by  the  court  sus- 
tained, and  a  new  trial  granted.  The  defoid- 
ant  prosecutes  this  proceeding  In  error  to 
reverse  this  action  of  the  trial  court. 

[1 , 2]  In  ruling  upon  the  motion  for  a 
new  trial  the  court  held  the  verdict  and 
judgment  rendered  thereon  to  be  contrary 
to  the  evidence,  and  overruled  all  of  the 
other  grounds  of  the  motion  for  a  new  trial. 
It  Is  earnestly  insisted  by  counsel  for  de- 
fendant that  this  action  of  the  trial  court 
Is  an  error  of  law  for  which  he  Is  entitled 
to  liave  the  order  granting  a  new  trial  re- 
versed, and  the  judgment  in  his  favtv  re- 
Instated.  Counsel  for  defendant  in  support 
of  this  contention  relies  npon  the  fact  that 
the  note  which  the  chattel  mortgage  pur- 
ported to  secure  was  not  exhibited  as  a  part 
of  the  petitltm,  nor  offered  in  evidence,  and 
therefore  It  Is  contended  that  there  Is  no  evi- 
dence In  the  record  of  any  indebtedness  up- 
on which  the  chattel  mortgage  could  rest. 
The  answer  of  defendant  denied  under  oath 
the  execution  of  the  note  alleged  In  the  pe- 
tition, and  as  no  note  was  offered  in  evi- 
dence the  presumption  would  arise  that 
the  note  was  never  executed.  However,  the 
defendant  admitted  the  execution  ^f  the 
chattel  mortgage  and  of  the  contract  set 
out  in  the  second  count  of  the  petition. 

We  deem  It  unnecessary  In  the  determina- 
tion of  this  case  to  consider  the  quest1(»i  of 
the  failure  of  the  plaintiff  to  exhibit  and  of- 
fer in  evidence  the  note  which  the  chattel 
mortgage  purported  to  secure.  Counsel  for 
defendant  in  the  argument  of  this  case  seem 
to  have  overlooked  the  second  count  at 
plaintiff's  petitltHi.  In  that  count  a  con- 
tract is  pleaded,  by  the  terms  of  which  the 
defendant  admits  that  plaintiff  has  a  lien 
upon  the  piano  In  controversy,  and  in  con- 
sideration of  the  plalntUTi  refraining  from 
foreclosing  said  Uen  agrees  to  pay  the  bal- 
ance due  on  or  before  May  25.  1915,  or  de- 
liver the  piano  to  the  plaintiff.  Tbe  evl- 
deuce  discloses  that  the  defendant  did  not 
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make  payment  as  agreed  In  said  contract. 
Am  between  the  parties  to  this  transaction 
upon  a  breach  of  this  agreement  the  plain- 
tiff would  be  entitled  to  the  possession  of 
the  piano  for  the  purpose  of  foredoslng  its 
llrai  tha«(m,  wbldi  lien  was  admitted  br 
the  answer  of  the  defendant 

We  therefore  conclude  that  the  trial  court 
cmnmltted  no  error  at  law  in  granting  the 
motion  for  a  new  trial,  and  the  judgment 
of  the  court  below  should  be  affirmed. 

PBR  CURIAM.    Adopted  in  whoto. 


SANDERS  et  al.  v.  CHICAGO,  R  I.  &  P. 
RT.  CO.   (No.  8110.) 

(Supreme  Court  of  Oklahoma.   Dec  4.  1917.) 

(SvUahuM  hv  the  Court.) 

1.  DiATH  ^=3»S0  —  Action  fob  Wbonoful 
Death— pABTiEa  Plaintiff—Statute. 

Under  sections  S&Sl  and  C^.  Revised 
Laws  1910,  an  action  for  damages  for  wrongful 
death  ma^  be  brought  by  the  widow  or  by  the 
next  of  kin  where  there  is  no  personal  repre- 
«aitatiT€^  and  In  such  action  it  is  necessary  to 

elead  and  prove  that  no  petswial  repraaentatlTe 
I  or  has  been  appointed. 

2.  Dbath  ^=50  —  Action  fob  Wbongful 

DeATH~-24  ON  ADMINISTRATION — DeUUBBSB. 

Where  the  evidence  in  sodi  an  action  fails 
to  establish  that  no  personal  representative  is 
OK  has  been  appointed,  a  draiurrer  thereto  was 
properly  sustamed. 

Commissionmi*  Oi^<m,  DlTlalon  No.  8. 
Error  from  District  Ooort.  Caddo  Count;; 
Will  Unn,  Judge. 

Suit  by  Ida  Sanders  and  others  against 
the  Chtoago,  Bock  Island  ft  Pacific  Ballwar 
Company.  Judgment  for  defendant,  and 
plalntifto  bring  error.  Affirmed. 

Riddle  &  Hummerly,  of  Chlckasha,  for 
plaintiffs  In  error.  C.  O.  Blake.  W.  H.  Moore, 
and  R.  J.  Roberts,  all  of  El  Reno,  K.  W.  Shar- 
tel,  of  Oklahoma  City,  and  Dyke  Ballinger, 
oi  AnadaAo,  for  defendant  In  oror. 

HOOKER,  O.  [1,  2]  This  snlt  was  brought 
to  recover  damages  for  tho  wrongful  death 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  in  error.  The  petition  on 
which  the  cause  was  tried  contained  the  al- 
legation of  nonadmiulstratlon,  which  was 
necessary  in  order  to  confer  upon  the  plain- 
tiffs in  error,  as  the  widow  and  daughter  of 
the  deceased,  the  right  to  maintain  this  action 
as  defined  by  sections  5281  and  6282,  Revised 
Laws  1910.  The  plaintiffs  in  error,  In  the 
trial  below,  failed  to  prove  nonadministratlon 
as  alleged  In  their  petition.  Proof  of  this 
allegation  was  necessary,  and  upon  their  fail- 
ure to  establish  the  same  by  the  evidence, 
one  of  the  essential  elements  -necessary  to  be 
proved  was  lacklnK,  and  the  trial  court  prop- 
«rly  sustained  a  demurrer  to  the  evidence 
for  that  reason,  as  the  demurrer  filed  by  the 
defendant  In  error  specifically  alleged  that 


the  plaintiffs  in  error  foiled  to  prove  non- 
administration  as  alleged  in  the  petition.  The 
following  authorities  support  the  doctrine  as 
uinounced:  EVederlck  Cotton  Oil  Co.  T. 
Clay,  150  Pac.  451 ;  C,  R.  I.  &  P.  R.  Co.  T. 
Brooks,  156  Pac.  362;  Shawnee  G.  &  E.  Co. 
T.  Motsenbacker,  41  Okl.  454,  138  Pac.  790; 
Big  Jack  Mining  Co.  v.  Parkinson,  41  Okl. 
125.  137  Pac.  681 ;  Bartlett  v.  C,  R.  I.  &  P- 
R.  Co.,  21  OkL  415.  96  Pac.  468;  Missouri, 
E.  &  rr.  B.  Go.  T.  Lenahan.  39  Okl.  2S3,  135 
Pac.  383;  City  of  Eureka  v.  Merrlfield,  53 
Kan.  TM,  37  Pac.  115;  Walker  v.  O'Connell, 
BO  Kan.  306.  52  Pac.  894. 

The  Judgmoit  ot  the  lower  court  la  af- 
firmed. 

PER  CURIAM.  Adopted  in  whole. 


BUTTE  et  al  v.  ROUTH  et  al.  (No.  7965.) 
(Supreme  Court  of  Oklahoma.    Dec.  11,  1917.) 

(Bifttulut  by  the  Court.) 
Appeal  and  Brnon  «=s»778(&)— BBiara— lU- 

VBBSAI.. 

Wben  the  plaintiff  in  error  has  duly  filed  and 
served  brief  in  compliance  with  the  rules  of  this 
court,  and  defendant  has  neither  filed  brief 
nor  offered  excuse  for  failnre  ao  to  do,  this  court 
will  not  search  the  record  to  find  some  theory 
upon  which  the  judgment  may  be  austaiued  ;  but 
wliere  the  brief  filed  appears  reasonably  to  sus- 
tain any  assignmoit  of  prejudicial  error,  the 
Judgment  will  m  rerarsed. 

CommlaBlonerB'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty;  R.  P.  Do  GraCfenried,  Judge. 

Action  by  Avery  L.  Routh  against  George 
0.  Butte  and  others.  Judgment  for  plain- 
tiff, and  defendants  George  G.  Butte  and  S. 
H.  Lattimore  bring  error.  Reversed  and  re- 
manded for  a  new  trial. 

George  C.  Butte  and  S.  H.  Lattimore,  both 

of  Muskogee,  in  pro.  per. 

STEWART,  O.  Judgment  was  rendered 
in  the  district  court  of  Muskogee  county 
against  George  O.  Butte,  S.  H.  Lattimore, 
and  Robert  J.  Boone  in  favor  of  Avery  L. 
Routh  as  plaintiff.  The  defendants  George 
O.  Butte  and  S.  H.  Lattimore  duly  filed  mo- 
tion for  new  trial,  which  was  overruled,  with 
exceptions,  and  such  defendants  a[^»eal  to 
this  court  On  June  2,  1917,  the  plaintiffs 
duly  filed  brief  in  this  court  setting  forth 
the  errors  complained  of,  and  argument  in 
support  thereof.  The  defendants  in  error 
Avery  L.  Routh  and  Robert  J.  Boone  have 
nMther  filed  brief  nor  offered  excuse  for  fail- 
ure to  do  so.  More  than  six  months  have 
elapsed  since  the  filing  of  the  brief  by  plain- 
tiff in  error.  It  Is  a  well-established  rule  of 
this  court  that  where  the  defendaift  in  er- 
ror chooses  not  to  aid  the  court  with  a  brief, 
offering  no  excuse  for  such  failure,  and  the 
brief  of  the  plaintiff  In  error  reasonably  sup- 
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ports  error  proi)erly  asslgiied,  the  Judgment 
complained  of  will  be  reversed.  Nettograph 
Machine  Co.  v.  Brown,  19  OkL  77,  91  Pac. 
^9;  Taby  v.  McRfurray,  80  Okl.  602,  120 
Pac.  664;  Butter  v.  McSpadden,  25  Okl.  465, 
107  Pac.  170;  Ellis  v.  Outler,  25  Okl.  4ft», 
106  Pac.  957;  Buckner  v.  Oklahoma  Nat. 
Bank,  25  Okl.  472,  106  Pac.  9S9 ;  Sharplelgh 
Hdw.  Co.  v.  Prichard,  25  Okl.  808,  108  Pac. 
360 ;  Butler  v.  Stlnson,  26  Okl.  216,  108  Pac. 
1103;  School  DIat  v.  Shelton,  26  Okl.  229, 
109  Pac.  67,  138  Am.  St  Rep.  962 ;  Flanagan 
V.  Davis,  27  Okl.  422,  112  Pac.  990;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Long,  27  Okl.  456,  112 
Pac.  991 ;  Phillips  v.  Rogers,  80  Okl.  99,  118 
Pac.  371 :  Doyle  V.  School  Dlst,  80  Okl.  81, 
118  Pac.  3S6;  Bank  of  Grove  v.  Dennis,  30 
Okl.  70,  118  Pac.  570;  Hawkins  v.  White,  31 
Okl.  118,  120  Pac.  561 ;  Rudd  v.  Wilson.  32 
Okl.  85,  121  Pac.  252,  Ann.  Cas.  1914A,  485 ; 
Reynolds,  Davis  &  Co.  v.  Hotchkisa,  31  Okl. 
600,  122  Pac.  165;  First  Nat.  Bank  v.  Blair. 
31  Okl.  562,  122  Pac.  B27 ;  Van  Aradale-Os- 
borne  Brokerage  Co.  v.  Patterson,  30  OkL 
113,  120  Pac.  933 ;  St  L.  &  S.  P.  Ry.  Co.  T. 
Uaworth,  48  Okl.  1S2,  149  Pac.  10S6;  Eckee 
V.  Luse  et  al.,  48  Okl.  155,  149  Pac  905. 
l/^rom  an  examination  of  the  brief  of  plain- 
tiff in  error,  we  find  that  the  Instant  case 
conies  within  the  rule  announced. 

Under  the  authorities  dted,  the  cause  Is 
reversed  and  remanded  for  a  new  trial. 

PEB  OUBIAU.   Adopted  In  wholeL 


LUSK  et  al  v.  SKELTON.   (No.  8437.) 
(Supreme  Court  of  Oklahoma.   Dec.  11,  1917.) 

(aytlahut  btf  iU  Conrt.) 

1.  Railroads  «=»443(1)  —  Kiixxro  Stock  — 
svfkicienct  of  evidence. 
Record  examined,  and  the  evidence  held  not 
sufficient  to  support  a  verdict  and  juJ^ment  for 
damages  for  killing  a  hog  by  railway  train. 

(AMUioma  J8vDa»«4  &y  BUtariot  Btaff.) 
'2.  Evidence  ^>40  —  Kxuuhq  Stock  — 
Stock  Iiaw— Pbebuuftion. 

Without  evidence  to  the  contrary,  the  pre- 
sumption obtains  that  the  herd  law  was  in  ef- 
fect in  the  county  where  the  injury  to  stock  was 

inflicted. 

3.  Railboadb  «=»419(3)— TaBBPAsaiNQ  Stock 
—Duty. 

The  only  duty  of  a  railroad  to  a  trespassing 
hog  is  to  exercise  ordinary  care  to  avoid  Injury 
to  it  after  its  presence  on  tlie  track  and  ibi 

danger  are  discovered. 

Error  from  County  Court,  McCnrtaln  Conn- 
ty;  J.  D.  Parks,  Judge. 

Action  by  J.  W.  Skelton  against  James  W. 
Lusk  and  others,  receivers  of  the  St  Louis  & 
San  Francisco  Railroad  Company,  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded  fbr  a  new  txlaL 

W.  F.  Cvans,  of  St  Louis,  Ma,  and  R.  A. 
Kleinschmldt  and  W.  T.  Stratton,  both  of 


Oklahoma  City,  for  plaintiffs  In  error.  R  C. 
Armetrong,  of  Idabel.  for  defMdant  In  error. 

M1LEI7,  J.  This  action  was  commenced 
by  defendant  in  error,  plaintiff  below,  agalnrt 
the  plaintiCTs  In  error,  defendants  below,  to 
recover  damages  for  a  hog  belonging  to  plain- 
tiff killed  by  one  of  defendant's  trains.  There 
was  a  verdict  and  judgment  tor  plaintiff  be- 
low. The  only  assignments  urged  raise  the 
question  of  the  snfflclency  of  the  evidence  to 
support  the  verdict.  We  have  carefully  ex- 
amlr.ed  the  evidence,  and  do  not  believe  that 
the  same  reasonab^  tends  to  support  the 
verdict  and  judgment.  There  was  no  proof 
of  any  circumstances  requiring  the  railway 
company  to  construct  a  hog-proof  fence  on 
any  part  of  the  land  adjacent  to  its  riglit  of 
way,  as  provided  by  sections  1439,  1440.  and 
1441,  R.  L.  1910,  and  there  was  no  omission  of 
duty  on  the  part  of  the  railway  company  la 
that  regard  so  as  to  charge  It  with  negligence, 
from  the  mere  fact  that  the  hog  was  <hi  the 
right  of  way.  St.  U  &  S.  F.  R.  R.  Co.  t. 
Higgs,  42  Okl.  171, 141  Pac.  10. 

12,  t]  There  was  no  evidence  to  the  con- 
trary, and  the  presumption  obtains  that  the 
herd  law  was  In  effect  in  the  county  wbera 
the  Injury  was  inflicted.  St.  L.  &  S.  F.  R.  R. 
Co.  V.  Hi^,  supra ;  M.,  K.  &  T.  v.  Suvage. 
32  OkL  376, 122  Pac.  656.  The  hog  was  there- 
fore a  trespasser  on  the  railway  tracks,  and 
the  only  duty  on  the  part  of  defendants  was 
to  exercise  ordinary  care  to  avoid  injury  to 
the  animal  after  Its  presence  on  the  track  ana 
its  danger  were  discovered.  A.,  T.  A  S.  F.  v. 
Ward,  32  Okl.  187,  120  Pac.  982;  M.,  K.  &  T. 
T.  Savage,  supra;  St  Ia  ft  8.  F.  r.  Brown, 
32  Okl.  483,  122  Pac.  136;  St  L.  A  S.  F.  v. 
Little.  84  Okl.  298,  125  Pac.  459 ;  St.  L.  ft  S. 
F.  v.  Smith,  41  Okl.  314,  187  Pac.  357;  Ft. 
S.  ft  W.  R.  R.  Co.  V.  Dixon,  152  Paa  350. 

[1  ]  There  were  no  eyewitnesses  to  the  ac> 
ddent  The  carcase  of  the  hog  was  ff>nnd 
about  10  o'clock  one  morning  cut  to  pieces 
and  scattered  along  the  track  for  half  a  mile 
or  more.  The  track  was  straight  for  some 
distance  in  both  directions,  and  there  was 
notUnf  to  obstruct  the  view  alMig  tlie  saoM. 
There  was  evidence  that  the  hog  was  In  snob 
condition  that  It  could  not  Jump  or  move  vpry 
fast  In  the  absence  of  a  Btatnte,  negligence 
cannot  be  presumed  from  the  mere  foot  of  ae- 
ddent,  wbldi  Is  as  conalstent  with  the  pre- 
sumption that  It  is  unavoidable  as  It  Is  with 
negligence.  Ft.  Smith  ft  Western  R.  R.  Co. 
T.  Dixon,  supra.  No  <^her  reasonable  Infer- 
ence can  be  drawn  from  tbla  testimony  than 
that  the  hog  was  killed  by  one  of  defendant's 
trains.  Bnt  It  cannot  be  Inferred  tiherefrom 
that  ttaoee  In  charge  of  the  train  discovered 
the  presence  of  the  hog  on  the  track  In  time 
to  hara  prevwited  the  injury.  If  It  had  been 
the  duty  of  the  defendant's  servants  to  keep 
a  loofeont  for  animals  on  the  traA,  the  evi- 
dence mli^t  bave  bem  anflldent  to  send 
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the  case  to  the  Jury,  under  St  Ll  &  S.  F.  v. 
Smith,  36  Qkl.  28,  127  Paa  4TO»  and  Pt. 
Smith  ft  Western  B.  R.  Co.  t.  Benson,  26  Okl. 
246,  109  Pac.  77 ;  but  those  authorities  have 
been  explained  and  distinguished,  and  for 
reasons  stated  In  St  L.  &  S.  F.  t.  Brown, 
fiiupra,  have  no  application  in  this  case. 

The  demurrer  to  the  plaintiff's  evidence 
Bbonld  have  .been  sustained,  and  Oxe  peremp- 
tory instroctloDs  regaeated  by  defendant 
Should  have  been  given. 

The  judgment  of  the  conrt  below  is  re- 
versed, and  the  cause  remanded  tor  a  new 
trial.  An  the  Jostlcea  ooncor. 


DUNLOP,  State  Trearorer,  t.  WIIiKIN- 
HAIiE  8TATB  BANK.  (No.  7822.) 

(Supreme  Court  of  Oklahoma.   Dee.  U»  1817.) 

(Sytlahug  hy  the  Court.} 

1.  Makdahxis  ^109— Pathest  of  Wabsakt 
Drawn  on  State  Tbeabttbeb. 

Where  funds  are  In  the  state  treasarr  to  sat- 
isfy a  warrant  which  baa  been  duly  ana  legally 
drawn  against  sucb  funds,  a  writ  of  mandamus 
may  issue  to  compel  payment  of  said  warrant 
by  the  state  treasurer. 

2.  Mandamus  <t=>10&— Patvent  or  Wabbaht 
Dbawh  oh  State  Tbbabubeb. 

Where,  under  chapter  130,  Session  Iaws 
1910-11,  the  state  pmter  let  a  contract  for 
printing  which  was  approved  by  the  state 
board  of  public  affairs,  and  where,  after  claims 
growing  out  of  said  contract  were  disallowed  by 
the  state  board  of  affairs,  the  state  auditor  Is- 
sued warrants  for  the  payment  thereof,  which 
warrants  we're  presented  to  the  state  treasurer 
for  payment  and  payment  refused,  held,  that 
raanaamuB  will  not  be  awarded  to  compel  pay- 
ment tbereof. 

Error  from  District  Court,  Oklahoma 
County;  John  J.  Carney,  Judge. 

Mandamus  by  the  Wllkln-Hale  State  Bank 
against  Bobert  Dunlop,  as  Treasurer  of  the 
State  of  Oklahoma.  Peremptory  writ  award- 
ed, and  defendant  brings  error.  Judgment 
reversed,  and  petition  dismissed. 

S.  P.  Fraellng,  Atty.  Gen.,  and  J<din  B.  Har- 
rlaoD,  of  Oklatamna  City,  for  plaintiff  in  er- 
ror. Wilson,  Tomerlin  ft  Buckbolts,  <^  Ok- 
latkoma  City,  for  defendant  In  error. 

HABDT.  J.  The  wnUn-Hale  State  Bank 
filed  a  petition  in  the  district  court  of  Ok- 
lahoma county  praying  a  writ  of  maMamus, 
directed  to  Robert  Dunlt^,  as  state  treasurer 
of  the  state  of  Oklahoma,  commanding  him 
to  pay  two  certain  state  warrants  which 
plaintiff  alleged  it  had  purchased  In  due 
course  and  for  value.  An  altemative  writ 
was  issued  to  which  defendant  made  return, 
alleging,  among  other  things,  that  the  claim 
for  which  said  warrants  were  Issued  had 
never  been  examined  and  approved  by  the 
state  board  of  public  affairs,  and  were  not 
properly  itemized  nor  rec^pts  furnished. 
The  case  was  submitted  upon  an  agreement 
as  to  the  facts,  from  whi<di  It  appears  that 


the  warrants  were  drawn  against  the 
state  printing  fund  by  the  state  auditor 
without  the  approval  of  the  state  board  of 
public  affairs  for  services  rendered  and  ex- 
penses Incurred  in  printing  what  was  known 
as  the  "Oklahoma  Red  Book,"  and  that 
said  warrants  were  printed  to  the  state 
treasurer  and  registered  and  numbered  by 
him ;  that  the  bank  obtained  same  in  due 
course  and  for  a  valuable  consideration : 
that  the  contract  for  printing  the  Red  Book 
was  made  by  the  state  printer  and  aK>rov- 
ed  by  the  state  board  of  pubUc  affairs.  A 
peremptory  writ  was  awarded,  and  the  state 
prosecutes  this  appeal. 

[1]  The  first  contention  Is  that  plaintiff 
had  an  adequate  remedy  at  law,  and  that 
mandamus  would  not  issue  to  compel  the 
state  treasurer  to  pay  warrants  drawn 
against  funds  in  his  hands.  This  question 
mnst  be  decided  adversely  to  the  contention 
of  the  state.  Where  funds  are  in  the  treas- 
ury to  satisfy  a  warrant  which  has  been 
duly  and  legally  drawn  against  such  funds, 
a  writ  of  mandamus  is  ^mply  an  order  upon 
the  treasurer  to  pay  an  audited  and  allowed 
claim  out  of  the  funds  that  has  been  set 
aside  and  appropriated  for  that  purpose. 
Bryan  v.  Menefee,  21  Okl.  1,  95  Pac.  471. 

[2]  By  chapter  130,  Session  Laws  1910-11, 
the  state  printer  was  authorized  to  publicly 
let  all  contracts  for  printing  and  binding  for 
the  use  of  the  state  officers  by  competitive 
bidding  after  due  advertisement  to  the  low- 
est and  best  responsible  bidder  subject  to 
the  approval  of  the  state  board  of  public  af- 
fairs. A  omtract  was  let  by  the  state  print- 
er and  approved  by  the  state  board  of  public 
affairs.  Section  1  of  said  chapter  130,  Ses- 
sion Laws  1810-11,  made  it  the  duty  of  the 
state  printer  to  prepare  plans  and  speclflca- 
tlous  for  all  public  printing  and  binding  and 
to  examine  and  report  to  the  state  board  of 
public  affairs  upon  the  correctness  of  all 
claims  for  such  printing  and  binding.  Sec- 
tion 8084,  Bev.  Laws  1910,  required  all  claims 
against  the  state  for  printing  and  binding 
before  payment  to  be  presented  to  the  state 
board  of  public  affairs  In  the  form  requir- 
ed by  said  board,  and  that  said  claims  should 
be  audited  and  aK>roved  by  said  board  under 
such  rules  and  regulations  as  it  might  pre- 
scribe. The  claims  upon  wMcb  the  warrants 
were  issued  were  presented  to  and  disallow- 
ed the  state  board  of  public  affairs,  and 
the  warrants  were  thereafter  issued  by  the 
state  auditor  without  such  approval,  and. 
when  presented  to  the  state  treasurer,  pay- 
ment thereof  was  refused.  The  statutes 
above  cited  made  it  a  conditioD  precedent  to 
the  issuance  of  a  warrant  for  claims  of  the 
character  herein  inralved  that  same  should 
have  the  approval  of  the  state  board  of  pub- 
lic affairs,  and  when  said  warrants  were  is- 
sued without  such  approval  the  state  auditor 
acted  In  excess  of  his  authority,  and  in  vlo- 
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latlon  of  Om  positive  reguirements  of  the 
statute  of  the  state.  There  Is  do  reason  why 
these  provisions  of  the  law  should  not  be 
given  effect  according  to  their  plain  Intent 
and  meaning,  for  It  was  evidently  the  inten- 
tion of  the  Ii^lslature  to  require  that  claims 
of  ttalB  character  should  pass  the  scrutiny 
and  meet  the  approval  of  the  state  board  of 
public  affairs,  who  were  charged  with  the 
duty  of  examining  and  auditing  the  same  be- 
fore a  valid  warrant  could  be  issued  for  the 
payment  thereof.  The  provisions  are  salu- 
tary, and  will  have  the  effect  of  safeguard- 
ing the  Interests  of  the  taxpayers  and  of 
preventing  the  public  funds  from  being  ap- 
propriated to  the  paym«at  of  claims  the  Just- 
ness of  which  has  not  been  established  to 
the  satlsf&ction  of  thcr  officials  whose  duty 
it  is  to  see  thereto. 

The  plaintiff  not  being  entitled  to  the  re- 
lief demanded,  the  trial  court  should  hare 
dented  the  writ,  and  the  Judgment  appealed 
from  is  reversed,  and  the  petition  dismissed. 
All  the  Justices  concur. 


PROCTOR  V.  OAPPS.    (Na  8447.) 
(Supreme  Court  of  Oklahoma.   Dec  11.  1017.) 

(SvOahut  »y  Ue  Court.} 

L  FoRCiBix  Entbt  and  Dbtainbb  ^=»9(2)— 

Right  of  Actio  N—PosBEsaion. 
The  right  to  maintain  an  action  of  forcible 
entry  and  detainer  is  not  determined  by  plain- 
tifTa  right  of  poaseBsion,  but  by  whether  he  has 
been  in  poasession,  and  such  posaesnou  has  been 
taken  from  him  by  force. 
2.  Appeal  and  Bbbob  4=»1002-Que8tion  or 

Fact— Vbbdiot. 
Where  the  evidence  la  conflicting  the  ver- 
dict of  the  Jury  will  not  be  disturbM,  if  tbere 
IB.  any  evidence  reasonatdy  tending  to  sapinrt 
the  same. 

Error  from  County  Court,  Cott<m  County; 
J.  C.  Norman,  Judge. 

Forcible  entry  and  detainer  by  T.  W.  Gapps 
against  E.  M.  Procter.  Judgment  for  defend- 
ant in  Justice's  Court,  uid  from  a  judgment 
for  plaintiff  on  a  trial  to  a  Jury  in  the  coun- 
ty court,  defendant  brings  error.  Affirmed. 

Austin  Akin  and  I.  K.  Revelle,  both  of 
Walters,  for  plaintiff  In  error.  D.  B.  Mad- 
dra,  of  Walters,  for  defendant  In  em». 

TURNER,  J.  On  October  14,  1915,  T.  W. 
Cappa  sued  El.  M.  Proctor  In  Cotton  county, 
bef<»re  a  Justice  of  the  peace,  In  forcible 
entry  and  detainer.  He  alleged  that  on 
March  16,  1916,  be  was  in  rightful  and  ex- 
clusive possession  of  a  certain  quarter  sec- 
tion of  land  in  that  county,  and  that  while  eo 
possessed  defendant  wrongfully,  unlawfully, 
and  forcibly  broke  and  entered  thereupon 
and  took  from  plaintiff  a  certain  139  acres 
thereof.  Be  prayed  for  possession  and  for 
damages.  After  a  plea  of  not  guilty,  there 
was  trial  and  Judgment  for  defendant,  and 
on  trial  anew  to  a  Jury  In  the  county  court 


in  favor  vt  plaintiff*  and  defendant  brings 
the  case  here. 

[1.  2]  The  record  discloses  that  on  Iforch 
10,  1909,  oue^rowu  made  homestead  entry 
on  the  quarts  secticn  aforesaid  pursuant 
to  act  of  June's,  1906,  and  paid  the  first  in- 
stallment due  thereon,  but  thereafter  moved 
off  the  land  and  failed  to  make  further  pay- 
mente  as  required  by  law.  In  &12  plaintiff 
purchased  the  growing  crop  and  improve- 
ments thereon  of  <me  Bush,  who  had,  after 
Brown  liad  left  the  land,  without  right,  taken 
possesslcm,  whereupon  plaintiff  moved  upon 
the  land  saA  fiirmed  It  and  ccmtlnued  to  hold 
possession  up  to  Mardi  16.  1915.  Peoding 
plalntifrs  possession— that  Is,  on  S^tember 
28,  1014^efendant  flle«  a  contest  against 
the  entry  of  Brown,  diarging  failure  of  resi- 
dence and  abandmuDrat  by  him  of  the  land, 
and  thereafter,  on  F^nmry  10,  1915»  the 
entry  was  canceled,  the  case  closed,  and 
Brown  duly  nottfled.  On  March  Ifi,  1915. 
defendant  believing,  as  he  says,  that  he  had 
won  flie  contest,  the  evtdsiioe  reawmaMy 
tends  to  prove,  forcibly  altered  and  took 
possession  of  the  139  acres  in  controversy, 
and  has  been  In  possession  thereof  ever 
since.  On  April  27,  1915.  the  canc^tlon 
of  the  oitry  of  Brown  was  revoked,  the  orig- 
inal entryman  was  reinstated,  the  ontest  of 
defendant  dismissed,  and  he  was  duly  uoti- 
ded.  and  nlao  of  his  right  of  appeaL 

l%e  Jndgmrat  of  the  trial  court  was  cor- 
rect Plaintiff,  being  In  poesessiw  on  Mardi 
16,  1916,  such'  possession  coula  not  be  taken 
from  him  by  force.  In  Brown  et  aL  v.  May- 
ball,  164  Pac.  973,  we  said: 

"The  right  to  maintain  the  action  is  not  deter- 
mined by  plaintiff's  right  of  possession,  but  by 
whether  he  has  been  in  poasession,  nnd  such  pox- 
■easion  has  been  takra  from  him  by  force.  •  •  •  ** 

Affirmed.   All  the  Justices  concur. 


HAMON  V,  STATE  et  al.    (No.  9081.) 
(Supraoe  Court  of  Oklahoma.   Dec.  11,  1917.) 

(B^Uobva  by  Comrt.) 

APPEAI,  and  E8B0B  ^»781(1)— MooT  Qdu- 

TION— DiBUIBSAL. 

Where  it  is  made  to  appear  to  the  Supreme 
Court  that  the  qneatlon  involved  In  the  appeal 
has  become  moot,  the  actiw  may  be  diamiwed. 

Appeal  from  Corporation  Commission. 

Proceeding  between  Jake  Jj.  Hanion  and 
the  Stote  of  Oklahoma  and  others.  Judg- 
ment for  the  latter,  and  the  former  aK>eaIs. 

Dismissed. 

Hensbaw  &  Hough,  of  Oklahoma  City,  for 
appellaut.  S.  P.  Freellug,  Atty.  Gen.,  J.  B. 
Harrison,  Asst.  Atty.  Gen.,  and  Paul  A. 
Walker,  of  Oklahoma  City,  Counsel  for  Cor^ 
poratlon  Commission,  for  ai>pellee8. 

PER  CURIAM.  On  November  14, 1917,  the 
appellees,  state  of  Oklahoma  et  aL,  filed  in 
this  court  the  following  motion  to  dismiss: 
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"Come  now  appellees  In  the  above-entitled 
esse  and  represent  and  state  to  the  court: 
That  the  Corporation  Commission,  by  order 
No.  1299,  prescribed  general  rules  and  regula- 
tions governing  the  operation  of  oil  and  gas 
wells  and  prescribed  regulations  In  reference 
to  the  shooting  of  same.  That,  therefore,  a 
decision  on  the  qnesticmB  involved  in  this  ap- 
peal is  not  now  unportaut.  so  far  as  the  ques- 
tion of  shooting  weUa  in  the  Healdton  Fields  ts 
concerned,  in  view  of  order  No.  1299  of  the 
Corporatifm  Commission.  That  order  No.  1257, 
the  order  appealed  from  herein,  has  been  set 
aside  by  journal  entry  of  the  Corporation  Com- 
mission (copy  of  journal  entry,  together  with 
general  order  No.  1299,  attached  hereto). 
Wherefore,  appdlen  request  and  move  that  the 
eonrt  dismiss  the  proeeelmiiga  and  appeal  in  the 
above-entitled  case." 

A  copj  tlie  order  wtdsg  aside  order 
No.  1257  Is  attactied  to  Mdd  moUoiL 

It  appearios  that  Uw  question  tnvolved 
bas  become  moot,  the  motion  to  dismiss  the 
action  Is  sustained,  and  said  action  Is  hereby 
dismissed.   All  the  Justices  concnr. 


GUNN  V.  JONESk   (No.  8846.) 
(Supreme  Court  of  Oklahoma.   Dec.  11,  1917.) 

(Syttahv*  bv  the  Court.) 

1.  Appiai.  and  Ebbob  «s>1T1(1)— Tbkoxx  or 

OAfiE. 

A  party  bringing  or  defending  an  action  is 
required  to  frame  bis  pleadings  in  accord  with 
some  definite  or  certain  theory,  and  the  relief 
to  which  he  claims  to  he  entitled  must  he  in  ac- 
cord therewiUL  On  appeal  he  is  bound  \a  the 
position  and  theory  assumed,  and  <m  whteh  the 
case  was  heard -in  the  trial  court. 

2.  Indians  «=s>13(8>— Luss— DBRMSIS— Di- 

SKCTED  VeBDICT. 

The  record  in  this  case  examined,  and  held 
that  upon  the  theory  of  the  defense  the  trial 
court  did  not  commit  error  in  instructing  the 
jury  to  return  a  verdict  in  favor  of  the  plain- 
tiff below. 

Commlssloaera'  Opinion.  Division  No.  3. 
Brror  from  District  Court,  Kay  County;  W. 
M.  Bowles,  Jvdse. 

Action  of  tordble  detainer  by  3.  A.  Jones 
against  William  Gunn.  Judgmmt  for  plain- 
tur,  and  defoidant  brings  error.  Affirmed. 

J.  B.  Bums  and  W.  B.  Clark,  both  of 
Ponca  City,  for  plaintiff  In  error.  Johnston, 
Koblnson  &  Bice,  of  Perry,  for  defendant  In 
orror. 

HOOKER,  C.  This  is  a  for^ble  detainer 
action.  Judgment  waa  had  for  plaintiff  be- 
low, and  defendant  below  appealed  here. 

The  record  discloses  that  In  1909  Gunn  pro- 
cured a  five-year*  lease  upon  the  allotment 
involved,  which  lease  expired  on  August  1, 
1914.  Before  the  expiration  of  said  lease, 
and  on  January  10,  1914,  this  allotment  was 
offered  for  sale  by  the  government  in  the 
usual  and  proper  way,  and  one  Stone  pur- 
chased the  same  and  in  due  time  obtained  a 
deed  therefor.  A  few  days  after  the  sale 
on  January  10,  1914,  Gunn  endeavored  to 
lease  this  property  from  the  allottee  for  five 


years  at  a  yearly  rental  of  fl20,  payable 
semiannually,  and  he  paid  the  Indian  $150 
bonus  to  Induce  her  to  refuse  the  sale  and 
to  execute  a  new  lease.  She  accepted  the 
money  and  did  sign  a  lease  to  him ;  but  the 
same  was  never  approved  by  the  agency  or 
the  department,  and  the  sale  was  subsequent- 
ly ratified  by  the  Indian  and  the  |150  re- 
turned to  him.  Gunn  never  procured  the  ap- 
proval of  his  new  lease  by  the  Indian  De- 
partment, nor  did  he  comply  with  the  rules 
and  regulations  necessary  for  him  to  do  so 
by  furnishing  bond,  etc.,  and,  as  stated,  when 
the  property  was  sold,  he  accepted  the  money 
he  had  paid  to  the  allottee  to  induce  her  to 
sign  the  lease. 

Stone  conveyed  this  property  to  Jones  in  a 
few  months  after  the  sale  to  him  and  before 
August  1,  1914,  the  day  the  old  lease  expired 
thereon.  About  September  1,  1914,  Gunn 
a^Toached  Jones  and  attempted  to  psy  to 
him  the  sum  of  f60,  the  semlannnal  rent 
due  viaAer  the  lease  that  he  tried  to  make 
with  the  allottee,  but  Jones  declined  to  ac- 
cept the  same  m  to  recognise  the  validity 
of  this  lease.  Several  attempts  were  made 
by  Gunn  to  get  Jones  to  acc^t  the  rentals 
under  the  new  lease,  bvt  he  always  refused 
to  do  so  and  denied  Its  validity. 

t1,  t]  Finally  Jon«B  leued  the  property  to 
another  and  about  April  1,  191S,  gave  Gunn 
notice  to  vacate  and  then  Instituted  this  ac- 
tion to  dispossess  him.  The  cause  was  tried 
In  the  justice  court  and  judgment  had  by 
Jones,  and  an  appeal  was  taken  to  the  dis- 
trict court,  and  upon  the  trial  there  Gunn 
defended  upon  the  sole  tbeoiy  that  he  bad  a 
valid  lease  upon  the  allotmoit  from  tbe  In- 
dian, and  that  Jones  bad  recognised  tbe  same 
and  by  bis  conduct  and  acts  had  permitted 
him  to  remain  i^on  tbe  pn^rty  from  Au- 
gust 1,  1914,  nntU  April.  1916,  under  the  be- 
lief that  he  (Onnn)  would  be  permitted  to 
occupy  tbe  pr<v>erty  under  the  conditions  of 
the  new  lease  with  the  allottea  The  trial 
court,  after  the  evidence  was  beard,  instruct- 
ed the  jury  to  return  a  verdict  for  Jones.  If 
there  Is  any  evidence,  or  any  Inference  to  be 
drawn  therefrom,  which  would  support  plain- 
tiff In  error's  defense,  this  was  error.  It 
must  be  remembered  that  the  defense  was 
that  Gunn  had  a  valid  lease  from  the  al- 
lottee, and  that  Jones  had  signified  his  recog- 
nition and  approval  of  said  lease.  This  evi- 
dence does  not  support  such  a  contention, 
but,  npon  the  contrary,  affirmatively  shows 
that  Gunn  did  not  have  a  lease  from  the 
allottee  which  entitled  him  to  occupy  the 
premises,  and  that  he  remained  thereon  in  an 
attempt  to  hold  the  same  under  the  attempt- 
ed lease,  and  not  by  permission  of  Jones,  nor 
by  any  act  or  Indncement  upon  his  part.  The 
defense  of  tbe  plaintiff  In  error  must  be  con- 
sidered here  upon  the  same  theory  as  pre- 
sented below.  Herbert  v.  Wagg  et  al.,  27  Okl. 
674,  117  Pac.  209:  Shuler  v.  Collins.  40  Okl. 
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128.  ise  Pac  752;  Tarley  t.  Feebeck,  38 
Okt.  267.  132  Pac.  889;  Home  t.  Bank,  42 
Okl.  37,  139  Pac.  992. 
The  Judgment  Is  affirmed. 

PEB  pURIAH.  Adopted  In  wbole^ 


NELSON  T.  WASHH^GTON  WATER  POW- 
ER CO.   (No.  14252.) 

(Supreme  Court  of  Washington.  Feb.  18, 1918.) 

1.  Nbolioenge       130(25)  —  Takxho  Cabs 
FBOM  JuBT— Nonsuit. 

Where  it  caanot  be  said  as  a  matter  of  law 
that  there  is  no  evidence,  presumption,  or  in- 
ference arising  from  plaintiff's  case  as  present- 
ed tending  to  show  that  defendant's  negligence 
was  not  the  prmdmate  cause  of  the  accident 
and  injury,  a  nonsuit  could  properly  have  been 
d«iled. 

2.  APPEAL  A^TD  KbBOB  «=»979(9— DiSCBETIOn 
OF  LOWBB  COUBT— NBW  TBIAL. 

The  action  of  the  trial  court  in  granting  a 
new  trial,  where  it  was  necessary  to  pass  upon 
the  weight  and  sufficiency  of  the  evidence,  will 
not  be  mterfered  with,  where  no  abuse  of  dis- 
cretion is  shown. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huu^e, 
Judge. 

Actkm  by  Henry  NelHm  against  the  Wash- 
ington Water  Power  Gtxnpany.  Judgm^t 
for  defendant,  and  from  an  order  granting  a 
new  trial,  it  appeals.   Order  affirmed. 

Poet,  Russell,  Carey  ft  Ulggins,  ot  Spo- 
kane, for  appellant  Losey  ft  Newton,  of 

Sp(^ane,  for  respondent. 

CHADWICK,  3.  PlalntUr  brought  this  ac- 
tion to  recover  for  perBraal  injuries  sustain- 
ed In  a  collision  between  one  of  defendant's 
street  cars  and  a  wagon  drlvoi  by  plalntill. 
At  the  conclusion  ot  plalutifTs  evidence,  the 
trial  Judge  sustained  a  motion  for  nonsuit. 
PlalntUr  moTed  for  a  new  trial,  and  the  trial 
Judge  being  of  tlte  <H;>lni(Hi  that  the  motion 
for  a  nonauit  should  have  been  denied  en- 
tered an  order  granting  a  new  trial.  From 
this  orHer,  defendant  has  appealed. 

[1,  S]  We  cannot  say  as  a  matter  of  law 
that  there  ia  no  evidence  or  presumption,  or 
inference  arising  out  of  flie  evidence  tending 
to  show  tbMt  file  n^llgmce  of  the  defend- 
ant was  not  Uie  proximate  cause  of  the  acci- 
dent. In  matters  of  this  kind  It  Is  the  duty 
of  the  trial  Judge  to  pass  upon  the  weight 
and  snfflciaicy  of  the  evidence.  It  Is  the 
settled  rule  of  this  court  established  by  an 
unbroken  line  of  dedslona  that  we  will  not 
Interfm,  unless  there  ^^pears  to  have  been 
a  plain  abuse  of  discretion.  See  Funk  v. 
HorroclDB,  168  Pac.  and  cases  tboein 
cited. 

From  a  careful  reading  of  the  record,  we 


are  satisfied  tiiat  tliere  was  no  socb  abuse. 
As  no  evidence  was  introduced  by  the  de- 
fendant, we  cannot  tell  what  the  lasaes  may 
be  on  a  new  trial,  and  therefore  reflraln  from 
a  dlscusshm  of  the  tucta.  As  the  case  nofw 
stands,  such  discossloo  would  be  of  no  bene- 
fit, and  might  cmfnse  ttie  Issnea. 
Affirmed. 

ELLIS,  C.  J.,  and  MOUNT  and  HOLr- 
COMB,  JJ.,  concur. 


MOULTON  T.  GARRISON.    (No.  8180.) 
(Supreme  Court  oi  Oklahoma.   Dea  11.  191T.) 

(Syllabut  bv  the  Cowrt.) 

t.  FoBCiBU  Entbt  and  Detaiukb  ^=>29(1) — 
Possession— Burden  op  Paoor. 
In  an  action  of  unlawful  detainer  of  real 
property,  the  burden  is  upon  the  plaintiff  to 
prove  that  the  defendant  was  in  pcwsesaioo  ot 
the  property  at  the  time  of  the  bringing  of  sudi 
action. 

2.  Lardlobd  AMD  Tenant  «=»202(3),  291(11) 
— Rent— Patmbnt— BoBDEN  or  Paoor. 

Under  section  3819  Revised  Lawa  1910.  in 
the  absence  of  a  contract  or  usage  to  the  con- 
trary, the  r«it  of  real  property  under  a  month 
to  month  tenure  la  payable  at  the  termination  of 
each  month,  and  the  burden  ia  upon  the  plaintiff 
in  an  action  of  unlawful  detainer,  who  seeks  to 
charge  the  defendant  with  the  duty  of  payinv 
the  same  in  advance,  to  prove  either  a  con- 
tract or  usage  to  such  effect 

3.  Landlobd  and  Tenant  ^3ll6(6)—MoiTTB- 
LT  Rental— Incbease  of  Rent— Teuciica- 
TIOK  OF  Tenancy— Notice. 

A  tenant  holding  real  property  undw  a 
month  to  month  rental  contract  is  entitled  to 
written  notice  of  30  days  of  the  Intention  of  the 
landlord  to  Increase  the  rent  m  termioate  the 
tenancy. 

Commissioners*  Opinion,  Division  No.  1. 
Rrror  from  County  Court,  Oklahoma  County; 
William  H.  Zwlck,  Judge. 

Action  of  unlawful  detainer  by  Bmllle  A. 
Garrison  against  B.  R.  Moulton.  Judgment 
for  plaintiff,  and  defMdant  t«lngs  fttmt. 
Reversed  and  rendered. 

R  E.  Olbbens,  of  Oklahonm  GM7,  for  fdaln- 
tiff  in  error.  Jaa.  B.  Lewis,  lO.  Mdahuna 
City,  for  defendant  in  error. 

STBWABT,  C.  The  plaintiff,  Bmllle  A. 
Qarrlson,  brought  action  tor  nnlawfol  de- 
tainer against  the  defendant,  E.  B.  UonltOD. 
In  September,  1014,  the  plaintiff  owned  a 
small  residence  and  lots  in  an  outlying  dis- 
trict of  Oklahoma  City,  whldi,  for  want  of 
a  tenant,  had  been  vacant  tar  some  time. 
Throni^  an  agmt,  plaintiff  rented  Qie  pn^ 
erty  to  the  defendant  at  18  per  month.  The 
evidence  does  not  show  any  spedflc  tlnie 
for  which  the  property  was  rented,  duragli 
[dalntlfl  testifies  that  she  told  her  agent  to 
rent  it  from  montlL  to  montlL  There  Is  al- 
so evidence  to  show  that  In  the  qurlng  o( 
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1915,  white  the  defendant  was  occupying  the 
property,  the  ^alntUE  encouraged  the  de- 
fendant to  plant  a  garden  on  the  lots  and 
other  lots  adjacent,  the  defendant  being 
thereby  led  to  believe  that  his  poesession  of 
the  property  would  continue  under  the  con- 
tract made  for  the  year  1916.  Either  before 
or  after  April  10,  1915,  the  plaintiff  demand- 
ed rent  to  begin  May  10,  1916.  at  $12  per 
month.  The  testimony  is  vague  and  uncer- 
tain as  to  the  exact  time  of  such  demand. 
Tb6  plaintiff  testifies  that  it  was  made  be- 
fore April  10th,  but  does  not  fix  any  q;>eclflc 
date.  The  defendant's  witnesses  testify  that 
It  was  made  shortly  after  April  10th.  No 
written  notice  of  a  demand  for  increased  r«it 
was  Introduced  In  evidence  except  a  notice 
served  on  the  defendant  on  May  11,  1915, 
aoch  notice  being  to  the  effect  that  defend- 
ant must  pay  $12  per  month  for  the  rent 
from  May  10,  1915,  to  June  9,  1915,  or  sur- 
render posseijslon.  On  May  18,  1915,  de- 
fendant was  served  with  written  notice  to 
qnit  the  premises  and  that,  In  event  of  fail- 
ure so  to  do,  action  would  be  brought  for 
possession.    Complaint  was  filed  May  22, 

1916,  and  judgment  in  the  Justice  court  was 
rendered  against  the  defendant,  f ran  whtdi 
appeal  was  had  to  the  coonQr  court  The 
defendant  filed  no  written  plea  to  the  com- 
Idalnt.  After  tba  Introduction  of  plaintiff's 
teatlmony  In  the  county  court,  the  defendant 
demurred  to  the  evidence;  the  demurrer  be- 
ing overruled.  Xesttanony  was  then  Intro- 
duced in  behalf,  ot  the  dtfendant  There- 
after verdict  was  returned  and  Judgment 
rendered  against  the  defeodant  for  the  resti- 
tution of  the  property,  from  which  Judgment 
the  defendant  duly  appeals  by  petltfam  In  ec^ 
ror  and  case-made. 

[1]  There  was  evidence  ^dted  by  the 
plaintiff  fliat  ttm  posaeasiMi  was  surrendered 
which  Is  not  disputed  by  any  other  testimo- 
ny or  admissions  abown  In  the  case-made. 
The  exact  time  of  such  surrender  ot  possea- 
aioa  does  not  appear.  13iere  is  no  evidaue 
in  the  record  to  prove  that  the  defendant 
was  in  possession  at  the  dme  the  action  was 
brought  or  at  any  time  tbweafter,  and  no 
evidence  as  to  any  ccmtract  to  pay  the  teat 
In  advance  or  any  usage  In  such  respect 
Section  3819,  Revised  Laws  1910,  reads: 

"When  there  is  no  contract  or  usage  to  the 
contrary,  the  rent  of  agricultural  and  wild  land 
is  payable  yearly  at  the  end  of  each  year.  Rents 
of  lodgings  are  payable  month^  at  the  end  of 
each  montii.  Other  rents  are  payable  quarter- 
ly at  the  end  of  each  quarter  from  the  time  the 
hiring  takes  effect.  The  rent  for  a  shorter  pe- 
riod than  the  periods  herein  speci&ed  is  payable 
at  the  termination  of  such  period." 

It  is  agreed  that  the  rent  was  paid  np 
to  May  10, 1915,  and,  there  being  no  evidence 
of  a  contract  or  usage  to  the  contrary,  it 
must  be  presumed  that.  If  the  defendant,  as 
contended  by  the  plaintiff,  only  had  a  mouth 
to  month  contract,  the  rent  for  the  montb  be- 
diming May  10th  was  not  due  till  the  ex- 
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piration  of  the  mraith.  The  action  In  this 
case  was  brought  because  of  alleged  default 
In  the  payment  of  the  rent  and  was  there- 
fore prematurely  commenced. 

The  plaintiff  also  failed  to  meet  the  bur- 
den of  proving  possession  by  the  defendant 
at  the  time  of  bringing  the  action.  There  Is 
no  other  testimony  or  any  admission  of  the 
defendant  to  cure  this  fatal  falinte,  and  we 
cannot  suc^ly  the  same. 

[2,  3]  Under  the  evidence  before  us  as  tc 
the  acts  of  the  plaintiff  In  leading  the  de 
fendant  to  believe  that  he  could  hold  the 
property  under  the  existing  tenure  for  miffl- 
cient  time  to  realize  from  the  garden  planted. 
It  Is  doubtful  whether  the  plaintiff  had  the 
right  to  raise  the  rent  until  the  expiration  of 
such  time.  And  It  may  be  further  added  that, 
even  If  the  defendant  had  only  a  month  to 
month  contract,  he  was  entitled  to  written 
notice  of  30  days  of  the  plaintiff's  Intention 
to  raise  the  rent  or  terminate  the  tenancy. 
There  was,  as  before  stated,  no  such  written 
notice  introduced.  The  evidence,  If  any,  that 
such  was  given  Is  very  slight  and  unsatls- 
fectory;  most  of  It  being  also  Incompetent. 
There  was  no  attempt  to  prove  the  contents 
of  any  such  written  notice.  We  are  only 
guided  by  the  record,  and,  on  the  whole,  the 
Justice  of  plaintiff's  case  does  not  appeal  to  us. 

But  assuming  that  the  evidence  raises  an 
issue  of  fact  as  to  the  term  of  the  tenancy 
and  also  as  to  the  required  notice,  we  must 
hold  that  the  failure  of  the  plaintiff  to  prove 
that  tbfi  defendant  was  In  poaseeslon  at  the 
time  of  bringing  the  tixtioa  as  well  aa  the 
tallure  to  establish  that  defendant  was  in 
arrears  fbr  rent  must  work  a  reversal  of  thia. 
cause,  in  view  of  the  tact  that  the  aufflctency 
of  the  erideDce  was  chaUenged  in  the  blal 
court  and  is  duly  presented  for  our  consld- 
eratlon. 

The  cause  ts  reversed  and  roidered. 
PBR  CURIAM.  Adopted  In  whole. 

STATE  V.  BRESLIN  et  al.    (No.  9223.) 
(Supreme  Court  of  Oklahoma.   Dec.  11,  1917.) 

(SyUalnu  hy  the  Court.} 

Attobset  and  Client  t^44(2)  —  Disbar- 
ment—Collections— Mis  appbopriation. 
A  firm  of  attorneys  in  Kansas  forwarded  a 
claim  aKainst  H.  to  P.  J.  B.  for  collection,  who 
acknowledged  receipt  and  agreed  to  undertake 
to  collect  the  same.  While  P.  J.  B,  was  out  of 
the  city,  his  law  partner,  J.  E.  B.,  collected  the 
amount  of  the  claim  and  placed  It  in  a  bank  to 
his  own  credit  and  tliereafter  checked  udos  the 
same  for  his  personal  use.  P.  J.  B.  had  no 
knowledge  that  the  collection  had  been  made  un- 
til about  10  months  thereafter,  and  about  14 
montba  thereafter  forwarded  the  amount  thereof 
in  settlement  of  the  claim.  Held,  that  P.  J.  B. 
is  not  subject  to  disbarment  or  suspension  from 
practice  for  the  wrongful  act  of  bis  partner  In 
retaining  the  money  belooging  to  Us  clients, 
since  he  had  no  connection  with  the  wron^u) 
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retention,  jffeld  fnrtlier,  that  tiie  nport  of  the 
referee  that  the  license  to  practice  of  J.  E.  B.  be 
■uspended  tor  six  months  shoold  be  sustained. 

Origliial  (ll^>armNit  iiroceedlng  by  the 
State  against  P.  J.  BresUn  and  J.  B.  BresUn. 
License  oC  J.  B.  BresUn  suspended  for  six 
months,  and  iwoceedlnff  against  P.  JT.  Bieslln 
dismissed. 

John  F.  Cnrran,  of  Enid,  for  plaintiff. 
Fulton,  Shirk  &  Danner,  of  Oklahoma  City, 
for  dtfendant  P.  J.  BresUn. 

TURNER,  J.  This  Is  an  original  action 
for  disbarment  of  P.  J.  Breslln  and  J.  E. 
BresUn,  duly  licensed  and  practicing  attor- 
neys of  Gaymon,  Okl.  The  facts  established 
by  the  evidence  are  substantially :  That  on  or 
about  April  5,  1916,  the  firm  of  Dale,  Amldon 
ft  Buckland.  of  Wichita,  Kan.,  forwarded  to 
P.  J.  BresUn,  at  Guymon,  Okl.,  an  account 
for  collection  In  the  sura  of  $136  against  one 
a  U  Hlghley,  of  Hook^,  Okl.,  in  favor  of 
the  Martin  Metal  Manufacturing  Company, 
together  with  a  chetk  for  $5  for  cost  depos- 
it. P.  J.  Breslln  acknowledged  receipt  of 
said  account,  accepted  the  employment,  and 
agreed  to  undertake  the  collection  of  same. 
On  April  21,  1916,  the  said  C.  L.  Highley 
came  to  the  ofQce  of  defendants  and  gave 
his  check  on  the  Farmers*  &  Merchants' 
Bank  of  Hooker,  Okl.,  covering  said  account, 
to  J.  E.  BresUn,  which  check  was  made  pay- 
able to  Breslln  &  Bieslin,  and  Indorsed  "Bres- 
lln Sc  Breslln,  by  J.  B.  Breslln,"  and  deposit- 
ed to  the  credit  of  said  J.  E.  Breslln  In  the 
Texas  County  Bank  of  Guymon,  which  check 
was  paid  by  the  bank  upon  which  it  was 
drawn  on  April  29th.  J.  B.  Breslln  afterwards 
checked  out  said  account  for  his  own  person- 
al use.  The  evidence  furtlier  shows  that, 
while  defendants  held  themselves  out  as 
partners  In  the  practice  of  the  law,  under  the 
name  of  Breslln  &  BresUn,  and  had  a  sign 
over  their  door,  "BresUn  &  BresUn,"  each  tes- 
tified that  they  were  not  thai,  nor  never  had 
been,  partners;  that,  at  the  time  J.  E.  Bres- 
Un made  this  coUectlon,  P.  J.  BresUn  was  not 
in  the  city,  and,  so  far  as  the  evidence  dis- 
closes, did  not  know  that  the  same  had  been 
collected  untU  some  time  in  December  or 
January  foUowln^  The  evidence  further 
shows  that  the  firm  of  Dale,  Amldon  &  Buck- 
Isnd  held  the  bond  of  the  United  States  Fi- 
delity ft  Guaranty  Company,  guaranteelns 
the  fidelity  of  P.  J.  BresUn  at  the  time  this 
claim  was  sent  for  coUectlon ;  that  after  the 
discovery  by  said  company  that  ttie  collection 
had  been  made  and  had  not  been  paid  over, 
and  after  they  had  demanded  payment  by 
letter  whlchj  had  not  been  answered,  said  com- 
pany paid  the  said  Ann  of  Dale,  Amldon  & 
Buckland  tb&  whole  €t  said  account,  less  col- 
lection fees;  that  the  check  for  ^  costs  sent 
by  said  firm  to  J.  B.  BresUn  had  not  been 
cashed,  and  it  was  returned,  along  with  a 
cfaedc  fto  9136,  th9  amount  of  the  claim  col- 
lected, to  said  gnaranty  oompoay  oa  J^rll 


23,  1917;  that  ttils  check  «u  preMuted  hjr 
said  guaranty  company,  through  an  attorney 
at  Guymon,  for  ctdlection  on  Hay  4th,  but 
that  the  same  was  tHxned  down  oa  aooount 
ot  insufDcieiit  funds.  At  tiie  time  of  tlw 
presentattm  of  sidd  check,  P.  J.  Breslfan  was 
oat  of  the  <dty,  and  did  not  return  until  the 
latter  part  of  Hay,  at  which  time  the  dieelE 
WHS  again  pxesoited  and  was  paid  on  June 
2d.  This  settlement  was  effected  without 
any  knowledge  or  notice  that  disbarment  pro- 
ceedings were  going  to  be  Instltated  against 
said  Breslln  ft  BresUn. 

Upon  this  evidence,  the  referee  made  the 
following  findings  <^  fact: 

"a)  PhiUip  J.  Breslia  and  James  E.  Breriin 
are  attorneys  engaged  in  the  practice  of  law  at 
Guymon,  Old. 

"(2)  .Said  Phillip  J.  BresUn  and  Jamea  B. 
BresUn  held  themselves  out  as  partaeni  engased 
in  the  practice  of  law  at  Guymon,  Okl.,  darlns 
the  period  covered  by  this  investigation. 

"(S)  Phillip  J.  Breslin  received  the  collection 
item  against  C.  L.  Highley  for  about  $136  on 
the  date  aUeged  in  the  petition,  and  James  E. 
Breslin  coUected  the  amount  from  Highley  in 
the  name  of  Breslin  ft  Bredin  on  the  date  al- 
leged in  the  petition  and  deposited  same  in  a 
bank  at  Guymon  to  the  credit  of  James  E.  Bres- 
lin and  checked  against  this  fund  for  his  pw 
aonal  use. 

"(4)  The  amount  collected  was  not  paid  hy 
either  PhiUip  J.  BresUn  or  James  B.  JBreslin 
until  June.  1917. 

"(5)  PbllUp  J.  Breslin  and  Jamea  B.  BresUn 
both  knew  that  the  money  collected  from  High- 
ley  was  the  proceeds  of  a  coUection  suit  by  the 
firm  of  Dale,  Amidon  &  Buckland,  and  their 
knowledge  of  this  fact  dates  from  no  later  time 
than  during  the  summer  of  1916. 

"(6>  That  both  members  of  said  firm  knew  of 
repeated  demands  made  by  the  firm  of  Dale. 
Amidon  ft  Buckland  for  remittance  the  money 
eoUected,  and  the  said  demands  having  been 
made  upon  them  during  the  summer  and  faU  of 
1916,  bnt  neither  the  said  PhiUip  J.  Breslin  nor 
Jamea  R.  BresUn  replied  to  said  demands  or 
made  any  effort  to  remit  Uie  money  collected  to 
the  firm  of  Dale,  Amidon  &  Buckland. 

"(7)  Phillip  J.  BresUn  and  Jamea  R  Breriin 
were  each  away  from  Guymon  a  great  deal  of 
tlie  time  from  the  receipt  of  the  collection  until 
June,  191T,  and,  during  the  absence  of  one.  the 
other  member  of  the  firm  seems  not  to  have  been 
advised  to  care  for  unfinished  hnriness  of  the 
firm  which  was  supposed  to  have  been  commit- 
ted to  the  absent  member. 

"(8)  The  money  collected  from  Mr.  Highley 
was  finally  remitted  for  by  PbilUp  J.  Breslin. 
and  this  was  done  without  knowledge  an  tlie 
part  of  Phillip  J.  Breslin  or  James  B.  Bres- 
lin that  disbarment  proceedings  would  be  com- 
menced against  them." 

And  rendered  the  following  conclusions  of 
law: 

"(1)  An  attorney  who  coUects  money  for  a 
client  and  does  not  remit  for  a  period  of  more 
than  a  year  after  the  collection  thereof,  without 
explanation,  and  after  repeated  demands  for 
remittance  from  his  client,  has  converted  said 
money,  especisUy  where  the  money  collected  bv 
him  has  been  placed  to  bis  credit  in  a  luink  and 
has  been  subject  to  the  che<^  of  such  attorney. 

"(2)  If  an  attorney  collects  money  for  a  client 
and  commingles  this  with  his  own  funds  by  mak- 
ing deposit  of  such  money  to  his  own  personal 
account,  it  is  not  embezzlement  unless  there  ex- 
ists an  intent  on  the  part  of  aoch  attorney  to  de- 
prive tbe  cUent  of  the  DHwey  and  not  to  account 
to  him  therefor. 

"(3)  No  dfoomstaaoas  in  whkh  an  attorney 
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ma;  be  placed  will  wairant  Idm  in  appropriat- 
ing to  his  personal  use  moneya  of  his  client,  or 
justify  him  in  failing-  to  account  therefor  when 
demand  is  made  npon  Um  for  the  money. 

**(4)  Where  a  firm  of  attorneys  knowingly 
make  a  collection  for  a  client  and  retain  the 
mon^  in  tlieir  possession  for  a  period  of  more 
tiian  a  year,  and  make  do  effort  to  remit  the 
money  to  the  client  after  repeated  demands  made 
upon  them,  it  ia  immaterial  whether  one  mem- 
ber of  the  firm  appropriated  the  money  to  his 
own  use  and  b«nent,  or  whether  both  members 
so  appropriated  it,  and  such  conduct  on  the 
part  of  an  attorney,  or  a  firm  of  attorneys,  is 
sufficient  to  warrant  a  snspenaion  or  rerocatiMi 
of  the  license  of  such  attorneys." 

And  made  tbe  following  recommeadatlon: 
"In  view  of  the  fact  that  the  undisputed  evi- 
dence shows  the  firm  of  BresUn  &  Breslin  re- 
ceived the  collection  item  in  questiou  in  the 
month  of  April,  1916,  and  made  the  collection 
from  the  debtor  dnring  the  same  month,  and 
did  not  ronit  the  amoant  collected,  less  their 
fees  for  collectinK,  for  a  period  conuderably 
longer  than  one  year  after  the  money  was  col- 
lected, and  without  any  good  reason  or  explana- 
tioD  therefor,  it  is  my  recommendation  that  the 
Uc«isea  of  the  said  Phillip  J.  Breslin  and  James 
El.  Bredin  to  practice  law  in  Oklahoma  be  sus- 
pended for  a  period  of  six  months,  the  time  for 
such  anspension  to  b^in  and  end  as  the  Su- 
preme Court  may  detwrnine." 

HottOB  has  been  ffled  hy  plalntltf  to  con- 
Arm  tbe  report  of  the  referee. 

Defendant  P.  J.  Brealln  has  filed  taia  brief, 
and  contends  that  the  fbnrth  condnslon  of 
law  fttmve  eet  forth  and  the  reconunendatiou 
to  the  effiect  '*tba.t  the  imdlsptited  evidence 
shows  that  the  Ann  of  Breslin  &  Breslin  re- 
cdved  the  collection  Item  In  question  In  the 
noMitb  of  April,  1016,  and  made  the  collection 
from  the  debtor  during  the  same  month,"  etc.. 
are  not  supported  by  the  facts  as  found  by 
the  referee.  We  are  of  opinion  that  this  cwi- 
tentlon  must  be  sustained. 

The  referee  found  that  this  claim  was  col- 
lected by  J.  E.  BresUn  and  deposited  to  his 
personal  account;  that  he  checked  against 
this  fund  for  his  personal  use.  The  evidmce 
further  shows  that  this  collection  was  made 
while  defendant  P.  3.  Breslin  was  out  of  the 
city,  and  that  he  waa  not  Informed  thereof 
until  several  months  thereafter.  While  the 
referee  found  that  defendants  held  them- 
selves out  as  partners,  yet  he  also  found  that, 
in  the  absence  of  (me  of  the  firm,  the  other 
does  not  seem  to  have  attended  to  the  busi- 
ness of  the  flrm.  The  facts  found  by  the  ref- 
eree do  not  justify  the  conclusion  reached 
on  behalf  of  P,  J.  Breslin.  This  for  the  rea- 
son that  the  evidence  does  not  show  that  he 
participated  in  the  collection  and  withholding 
this  money  from  his  client,  or  that  he  ever 
had  this  money  In  his  possession.  Conceding 
that  defendants  are  partners,  under  the  evi- 
dence In  this  case,  the  collection  of  this  claim 
and  the  misappropriation  thereof  by  said  J. 
E.  Breslin,  without  the  knowledge  or  consent 
of  P.  J.  Breslin,  that  fact  alone  does  not  Jus- 
tify the  suspension  from  practice  of  P.  J. 
Breslin,  since  there  Is  no  evidence  to  connect 


him  with  the  wmoK  <duu«ed.  This  tor  tlie 

reason  stated  in  2  B.  C  U  1006,  1  1S9: 

"If  moneys  are  collected  hy  a  member  of  a 
firm  of  attom^a  and  miaappropriated  by  one 

of  their  number,  while  aU  are  liable  to  the  client, 
only  one  of  them  may  be  morally  answerable 
for  the  misappropriation,  and,  where  this  is  the 
case,  the  guilt  of  one  member  cannot  justify  the 
disbarment  of  the  innocent  members,  nor  can 
they  be  disbarred  because  they  have  not  satis- 
fied their  civil  liability  by  paying  over  the  mon- 
eys for  which  they  are -80  answerable,  but  in 
the  misappropriation  of  which  they  are  not  im- 
plicated." 

In  a  valuable  note  to  the  case  Matter  of 
Wilson,  79  Kan.  674.  reported  in  17  Ann.  Oas. 
680,  the  author  states  the  rule  as  ftdlows: 

"A  member  of  a  flrm  of  attorneys  is  not  sub- 
ject to  disbarment  for  the  wrongful  acta  of  bis 
partner  in  retaining  money  belonging  to  a  client 
of  the  firm,  where  such  member  has  no  connec- 
tion with  the  wrongful  retention.  Although  all 
the  members  of  a  firm  may  be  liable  in  an  c«di- 
nary  civil  action  in  such  a  case,  to  justify  an  or- 
der to  strike  an  attorney  off  the  rolls  the  attor- 
ney complained  of  must  be  personally  in  de- 
fault" 

The  court  approves  the  report  of  the  ref- 
eree suspending  the  license  to  practice  law 
of  J.  E.  Breslin  for  a  period  of  six  months; 
said  suspension  to  begin  on  this  date.  But 
the  court  disapproves  the  finding  of  the  ref- 
eree with  reference!  to  P.  J.  Breslin,  and  Is 
of  opinion  that  the  proceeding  should  be  dis- 
missed as  to  him,  for  the  reason  that  no 
cause  as  against  him  for  snspeuslon  Is  shown 
by  the  eridenca  AU  the  Justices  concur. 


AKIN  V.  BONFILS  et  aL    (No.  8407.) 
(Supreme  Court  of  Oklahoma.   Dec.  11,  1017.) 

1.  AcnOKS  «9^(1>  —  JtrDOMENT  «=»592  — 
SPLrrriNo  Causes  or  Actiom— Ban. 

A  single  cause  of  action  or  entire  claim  or 
demand  cannot  be  split  up  or  divided  so  as  to 
be  made  the  subject  of  different  actions  for  dif- 
ferent parts.  If  this  is  done,  and  separate  ac- 
tions are  brought  for  different  parts  of  sudi 
demand  or  cause  of  action,  a  Judgment  upon  the 
merits  in  one  will  be  available  as  a  bar  in  the 
others. 

2.  JuDoMBin'  «=>5^  —  Skpabaix  Causes  op 
AcTtoM— Bab. 

Where  separate  actions  are  prosecuted  for 
different  and  distinct  causes  of  action,  which 
might  have  been  united  in  one  petition,  a  judg- 
ment in  one  action  is  not  available  as  a  bar  to 
the  others. 

3.  Action  <8=9>53(2)  —  Sputiino  Causes  or 
Action. 

An  action  to  enjoin  a  trespass  by  defend- 
ant on  one  tract  of  land,  of  whidi  plaintiff  bad 
possession  at  the  time,  and  a  8ub«equent  action 
to  recover  possession  of  another  tract  situated 
In  the  same  county,  of  which  defendant  has  pos- 
session at  the  time  and  had  at  and  prior  to  tbe 
commencement  of  the  former  action,  although 
in  both  actions  the  same  issues  ol  title  are  u- 
volved,  are  not  upra  a  single  cause  ot  action 
within  the  mle  against  splitting  a  cause  of  ao* 
tion. 

Error  from  District  Court,  Blaine  County; 
W.  O.  Crow.  Judge. 
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AcUon  bj  F.  G.  Bimflls  and  anotbv  against 
Lee  A.  AUn.  Jndgment  ftvr  plalntUCs,  and 
defendant  IwingB 

See,  alats  49  Okl.  492,  100  Fac.  194;  168 
Pac  678. 

Wm.  O.  Woolman,  of  Watonga,  for  plain- 
tiff In  error.  Seymour  Foose  and  R.  C. 
Browo,  botb  of  Watonga.  and  M.  D.  Ubby, 
of  El  Beno,  fm  defiendants  In  error. 

MILBY,  J.  This  action  was  commenced 
in  the  district  court  by  defendants  in  error, 
F.  O.  Bonflls  and  E.  P.  Kelly,  as  plaintiffs, 
and  against  the  plaintiff  In  error,  Lee  A. 
Akin,  as  def^dant,  to  recover  possession 
and  damages  for  the  use  and  occupation  of 
the  west  ^  of  the  northwest  aectioft 
25,  township  15,  range  11,  situated  in  Blaine 
co^pty,  Okl.  There  was  a  flnal  judgment 
for  the  plaintiffs,  to  reverse  which  this  pro- 
ceeding in  error  Is  prosecuted.  'Die  parties 
will  be  designated  as  they  were  in  the  trial 
court. 

But  one  qnestloa  1b  presented  for  our  de- 
cision In  this  case,  and  that  arises  upon  the 
attempt  to  set  up  as  a  defense  in  bar  of  this 
action,  a  judgment  obtained  by  the  plaintiffs 
In  a  former  action  in  that  court.  The  former 
action  was  one  which  was  commenced  by 
F.  G.  Bonflls  and  B.  P.  Kelly,  plaintiffs  In  the 
present  action,  and  John  Be^es  against  Lee 
A.  Akin,  also  defendant  in  this  action.  It  was 
alleged  In  the  i>etltion  In  the  former  action 
that  the  plaintiffs  Bonflls  and  Kelly  were  the 
owners  of  a  tract  of  80  acrea  of  land  situat- 
ed In  said  Blaine  county,  described  as  the 
west  %  of  the  southwest  ^  of  section  13, 
township  15  north,  range  11,  and  that  the 
plaintiff,  Backes  was  a  tenant  of  the  other 
two  parties  plaintiff ;  that  the  plaintiffs  were 
in  possession  of  said  tract;  and  that  the 
defendant  bad  trespassed  upon  the  land  and 
threatened  to  forcibly,  and  without  the  con- 
sent and  against  the  will  of  the  plaintiffs, 
take  possession  and  dispossess  the  plaintiffs 
thereof.  The  prayer  of  the  petition  In  the 
former  action  was  as  follows: 

"Wherefore  the  plaintiffs  pray  that  the  de- 
fendant be  temporarily  restrained,  (luring  tiie 
pendency  of  this  action  and  until  final  judgment 
therein,  from  going  upon  said  real  estate  and 
from  building  fences  tbereon  and  from  removing 
any  of  the  personal  property  of  the  plaintiffs  or 
either  of  them  situated  thereon  and  from  in  any 
manner  annoying  the  plaintiffs  or  interfering 
with  fho  nee  and  occupation  and  possession  of 
the  said  real  estate  by  the  plaintiffs  and  from  in 
any  manner  taking  or  attempting  to  take  posses- 
sion thereof  or  to  dispossess  uie  plaintiffs  or 
either  of  them  thereof,  and  that  upon  final  hear- 
ing said  temporary  restraining  order  be  made 
perpetaai,  and  an  injunction  be  granted  in  fo- 
vor  of  the  plaintiffs  and  against  the  defendant  to 
the  same  effect  and  for  judgment  for  all  the 
costs  of  this  action,  and  for  all  other  relief,  o> 
den,  and  ja^pnents  to  which  the  plaintiffs  may 
be  eBtitled  under  the  pleadinga  and  evidence." 

Final  judgment  was  rendered  In  ac- 
tion, adjudging  the  plaintiffs  to  be  the  owners 
of  the  said  tract  of  80  nrres  as  alleged  by 
them ;  that  ttaey  were  and  had  been  in  poa- 


sanlon  thereof,  and  granting  aa  injunction 
gainst  defendant  as  prayed.  Upon  ai^eal 
to  this  court,  Uiat  Judgment  was  afflrnwd. 
Akin  T.  Bonflls,  47  Okl.  492,  150  Pac.  104. 
The  present  action  was  commenced  after  the 
rendition  of  the  Judgment  in  the  fwmer  ac- 
tion. 

The  two  tracts  of  land  Involved  in  the  two 
oetlona  constltnted  the  allotment  of  Clarence 
Blade,  an  Arapaho  Indian,  fra  wbich  fee- 
simple  patent  had  been  Issued  to  him,  dated 
January  21,  1909l  The  plaintttDi  Bonflla  and 
Kelly  claimed  title  tn  botti  actions  under  a 
deed  executed  by  the  allottee  on  Mar^  2, 
1900,  conveying  both  tracU  to  John  H.  Dil- 
lon. The  defendant  Akin  claimed  title  In 
both  actions  under  deed  bearing  date  of 
February  3, 1909,  executed  by  the  allottee  and 
purporting  to  convey  both  tracts  to  him. 
Prior  to  the  execution  of  tbeae  deeds,  the  al- 
lottee bad  leased  the  tract  of  80  acres  in- 
volved in  the  former  suit  to  one  Joe^ib 
Backes,  expiring  July  U,  1910,  and  had  leas- 
ed the  tract  involved  In  the  present  action  to 
defendant  Akin  expiring  July  1,  1900,  and 
each  was  In  the  possession  of  the  tracts  leaoed 
to  them  respectively  at  the  time  of  the  execu- 
tion of  the  conveyances  mentioned.  The  al- 
lottee had  on  December  8, 1908,  executed  an- 
other lease  on  botb  tracts  to  defendant  Akin, 
which  expired  January  1, 1912,  but  that  lease 
was  void  for  the  reason  that  it  was  made 
prior  to  six  months  before  the  expiration  of 
the  existing  lease.  Akin  v.  Bonflls,  supra. 
After  the  expiration  of  the  lease  by  the  allot- 
tee to  Jos^h  Backes  upon  the  tract  of  land 
Involved  In  the  former  action,  the  same  was 
rented  by  the  plaintiffs  Bonflls  and  Kelly  to 
John  Backes,  who  was  in  possesion  thereof 
as  tUelr  tenant  at  the  time  the  former  action 
was  commenced.  The  defendant  Akin  had 
never  been  in  possession  of  that  tract,  and  It 
was  his  attempt  to  take  foroible  possession 
thereof  which  gave  rise  to  the  former  action, 
and  which  was  enjoined.  After  the  expira- 
tion of  bis  lease  on  the  tract  Involved  in  the 
present  action,  the  defendant  Akin  continued 
to  occupy  the  same  and  refused  to  anrreoder 
possesion  thereof  to  the  plaintiffs,  asserting 
title  thereto  In  himself,  which  gave  rise  to  the 
present  action  to  recover  possession  and  dam- 
ages for  the  use  and  occupation  of  the  prem- 
ises after  the  expiration  of  his  valid  lease. 

All  <jt  the  proceedlngs'ln  the  formw  action 
and  the  Judgment  were  pleaded  In  the  present 
action  by  the  defendant  Akin  as  a  bar.  This 
defense  waa  on  motion  stricken  from  his  an- 
swer, which  actlcm  be  assigns  as  error. 

[1, 2]  The  theory  of  Uie  d^endant  la  that 
both  actitma  were  upon  the  same  cause  of  ac^ 
tlon,  and  be  invokes  the  rule  against  splitting 
causes  of  action.  The  rule  that  a  single  cause 
of  action  or  entire  claim  or  donand  cannot 
be  split  np  or  divided  so  aa  to  be  made  the 
subject  of  differmt  actions  for  different  parts 
Is  well  settled.  If  this  is  done,  and  ac^rate 
actions  are  brought  for  different  parts  of  sudb 
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demund  or  cause  of  action,  a  judgment  upon 
tbe  merits  In  eltber  will  be  available  as  a 
bar  In  the  otber.  1  G.  J.  1106.  Ttae  rule  ap- 
plies to  actions  concerning  real  property. 
Dils  V.  Jnstlce,  137  Ky.  822,  127  S.  W.  472 ; 
Craig  V.  Broocka,  127  S.  W.  572;  Roby  v. 
Kpgers,  130  Infl.  415,  29  N.  E.  385. 

[S]  What  constitutes  a  single  cause  of  ac- 
tion or  entire  demand,  it  has  been  frequently 
observed,  is  often  in  particular  cases  a  diffi- 
cult question,  and  no  definite  and  precise 
rule  i'or  its  determination  has  been  laid  down, 
flltfaongh  various  tests  have  been  su^ested 
and  applied.  In  this  case,  however,  it  Is  quite 
clear  that  the  rule  invoked  has  no  apptlca- 
tion.  Different  tracts  of  land  separated  by 
the  dlstanca  of  a  mile  were  Involved  in  the 
two  actions.  Bacbes,  a  proper.  If  not  a  neces- 
sary, party  In  the  former  action,  was  not  and 
would  not  have  been  a  prt^r  party  In  the 
present  action.  The  evidence  upon  which  the 
plaintiffs  were  emtitled  to  recover  in  the  two 
actions  was  not  the  same.  In  the  former  ac> 
tlon  it  was  necessary  to  prove  that  the  plain- 
tiffs were  In  tKxasession  of  the  tract  of  land 
involved  therein,  while  In  the  instant  action 
it  was  necessary  for  the  plaintiffa  to  prove 
that  the  defendant  was  In  possession  and  was 
withholding  the  same  from  tbem.  The  wrongs 
of  the  defendant  which  gave  rise  to  the  two 
actions  were  of  a  different  nature  and  com- 
mitted at  different  times.  In  the  Instant 
case  the  wrong  was  committed  and  the  cause 
of  action  arose  when  he  continued  in  posses- 
sion and  refused  to  surrender  same  after  the 
expiration  of  his  lease  on  July  1, 1900;  In  the 
former  action  the  wrong  which  gave  rise  to 
the  cause  of  action  was  committed  long  there- 
after, when  he  undertook  to  enter  upon  the 
other  tract  and  dispossess  plaintiffs  and  their 
tenant  by  force.  The  relief  to  which  the 
plaintiffs  were  entitled  in  the  two  actions 
was  of  a  different  nature.  In  the  former  It 
was  of  an  equitable  nature,  while  In  the  lat- 
ter l^al;  in  the  former  action  the  parties 
were  not  entitled  to  a  trial  by  Jury  as  a  mat- 
ter of  right,  while  in  the  Instant  action  they 
were.  It  seems  quite  clear  to  us  that  the  two 
actions  were  not  upon  the  same,  but  upon 
separate  and  distinct  causes  of  action. 

It  is  unnecessary  to  determine  whether, 
under  section  4738,  R.  L.  1910,  the  plaintiffs 
might  have  united  their  several  causes  of  ac- 
tion In  the  same  petition.  Assuming  that 
they  might  have  done  so,  the  plea  would  not 
have  been  available.  It  la  nowhere  provided 
that  a  plaintiff  must  Join  several  distinct  and 
separate  causes  of  action.  While  the  Code 
permits  a  jdalntlfl  to  unite  certain  classes  of 
causes  of  action  under  certain  drcumstances, 
yet  hc  is  not  compelled  to  do  so,  and  he  may 
at  his  election  prosecute  them  separately. 
Bruce  V.  Kelly.  5  Hon  (N.  Y.)  229;  Secor  r. 
BtnrglB,  16  N.  Y.  648;  Ferry  v.  Dickerson,  8S 
X.  Y.  845;  39  Am.  Rep.  603;  Beck  v.  Dever- 
eaux,  9  Neb.  100.  2  .\.  W.  305  ;  In  re  Dlmmlck's 


Estate,  111  Le.  665,  36  South.  801 ;  Stark  v. 
Starr,  94  U.  S.  477,  24  L.  £d.  27«.  It  follows 
that  in  our  opinion  the  trial  court  did  not  wr 
in  holding  that  the  Judgment  in  the  former 
action  was  not  a  bar  in  the  instant  action. 

We  do  not  understand  that  the  plaintiff  lu 
error  complalna  of  the  acUoo  of  the  trial 
court  In  holding  that  the  Judgment  in  the 
toTtner  action  was  res  Judicata  as  to  the 
question  of  title  litigated  and  determined  In 
that  action.  In  any  event,  there  was  no  error 
In  the  action  of  the  court  in  that  regard. 
Woodworth  v.  Town  of  Hennessey,  S2  OkL 
267.  122  Pac.  224;  Corrugated  Culvert  v. 
Simpson  Tp.,  151  Pac  854;  McDuffle  v.  G^ser 
Mfg.  Co.,  41  Okl  488, 138  Pac.  1029. 

The  Judgment  of  the  court  below  to  af- 
firmed. All  the  Justices  concur. 


KING  V.  liANB.   (No.  68S&) 
(Suprene  Court  of  C^lahoma.   Dec.  11«  1017.) 
(Bvttdbua  by  tte  Otmrt.} 

1.  TBIAL  «=»100— DZBBOnD  VEBDIOT— OFBIf- 

ino  STATBifBirr. 
Whwe  the  plaintiff's  pedticn  states  facti 
sufficient  to  constitute  a  cause  of  acticm,  and 

Slaintiff's  reply  to  the  defendant's  answer  is  Buf- 
dent  in  law,  it  is  error  for  the  court  to  per- 
mptorily  instruct  the  jury  to  return  a  vermct 
for  the  defendant  u)pOD  the  opening  statement  by 
counsel  for  the  plaintiff  and  the  pleadings,  un- 
less the  opening  statement  contains  distinct  and 
unequivocal  admlssiona  which  would  bar  re- 
covery. 

2.  TsuBT  «sa>09  —  LoAir  TO  Pat  Ubdbious 

DE3IB. 

Where  the  lender  neither  charges  nor  re- 
ceives any  more  than  legal  interest,  the  fact 
that  the  money  is  used  to  pay  usurious  debts 
due  from  the  borrower  to  a  third  person  does 
not  render  the  loan  usurious,  though  the  lender 
knows  at  the  time  of  the  loan  that  the  money 
is  borrowed  for  'the  purpose  of  paying  such  ntu- 
rioas  debts. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Lincoln  County; 
H.  M.  Jarrett,  Judge. 

Replevin  by  L.  A.  King  against  T.  N.  Lane. 
Judgment  for  defendant  upon  a  directed  ver- 
dict, and  plaintiff  brings  error.  Reversed 
and  remanded,  with  direction  to  grant  a  new 
trial. 

Erwin  &  Erwin,  of  Wellston,  for  plaintiff 
in  error.  Burford  &  Burford,  of  Qutlirle,  for 
defendant  in  ^ror. 

PBYOB,  0.  This  Is  a  replevin  action  c<nn- 
meuced  on  the  23d  day  of  October,  1913,  by 
U  A.  King,  plaintiff  in  error,  against  T.  N. 
Lane,  defendant  in  error,  for  the  recovery  of 
the  possession  of  certain  (^ttels  under  and 
by  virtue  of  a  chattel  mortgage  given  to  se- 
cure the  payment  of  a  certain  promissory 
note.  The  petltkm  sets  forth  the  execution  of 
the  note  and  the  defiiult  In  the  payment 
thereof,  and  the  execution  of  the  mortgage 
and  the  breach  of  the  terms  of  the  mortgage 
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by  reason  of  the  fBllnre  to  pay  when  doe  fbe 
amount  secured,  and  there  Is  a  copy  of  the 
note  and  mortgage  attached  thereto,  and  asks 
Judgment  for  the  possession  of  the  proper 
Included  In  said  mortgage. 

The  deflendant  In  error  interposes  as  a  de- 
fense that  he  does  not  know  the  plaintiff,  and 
nww  had  any  business  transactlmi  wltb  her, 
was  never  indebted  to  her  In  any  sum,  and 
never,  with  bis  knowledge,  executed  any 
mortgage  or  note  In  her  favor;  that  he  is  un- 
able to  read  and  write,  although  be  can 
write  his  name;  that  he  borrowed  the  amount 
of  money  named  in  the  note  set  out  in  plain- 
tiff's petition  frwn  L.  P.  King,  who,  he  Is 
Informed,  is  the  husband  of  L,  A.  King;  that 
all  the  transactions  in  regard  to  said  note 
were  with  the  said  L.  P.  King ;  and  that  he 
did  not  knowingly  execute  a  note  and  mort- 
gage to  the  plaintiff  In  error,  L.  A.  King. 
And  for  a  further  defense  to  said  action  he 
alleges  various  transactions  wherein  the  de- 
fendant borrowed  mooey  from  the  said  L. 
P.  King,  and  charges  that  the  said  P.  King 
charged  and  collected  usurious  Interest  on 
all  the  prior  loansi,  which  amounted  to 
enough,  taken  together  with  the'  amonnts 
credited  on  the  note  In  question,  to  pay  said 
uote  In  full;  tliat  the  said  L.  P.  King  fraud- 
ulently and  wrongfully  made  said  note  and 
mortgage  sued  upon  payable  to  the  said  L. 
A.  King  without  the  knowledge  and  consent 
of  the  defendant. 

The  plaintiff  In  error  in  reply  alleges  that 
tbe  money  advanced  to  the  defendant  on  the 
uote  and  mortgage  in  controversy  was  ad- 
vanced by  her  and  out  of  her  own  separate 
fund,  and  that  she  knew  nothing  whatever 
about  prior  transactions  between  the  defend- 
ant in  error  and  L.  P.  King,  and  that  she 
had  no  knowledge  or  notice,  if  such  were  the 
fact,  that  L.  P.  King  had  charged  tbe  said 
usurious  interest  on  any  loans  tbat  he  might 
have  made  to  the  defendant,  and  that  at  the 
time  of  the  execution  of  said  note  and  mort- 
gage the  said  1>.  P.  King,  who  was  acting  as 
the  agent  of  the  plaintiff  In  error,  refused  to 
loan  the  defendant  in  error  the  money  or 
give  him  an  extension  of  time  for  the  pay- 
ment of  the  amonnts  due,  but  Informed  him 
ttiat  he  had  money  to  loan  belonging  to  an- 
other party  that  he  would  loan  him,  with 
the  proper  securi^,  to  discharge  the  indebt- 
edness due  the  said  Ia  P.  King,  that  the  de- 
fendant agreed  to  and  executed  the  note  and 
mortgage  and  examined  them  before  dgnlng 
them,  and  that  the  plaintiff  in  error  Is  not 
informed  whether  or  not  the  defendant  in 
error  is  able  to  read  and  write. 

[1]  The  cause  was  regularly  called  for 
trial,  and  a  jury  was  selected  and  Impaneled 
to  try  the  Issues  Joined  by  tbe  pleadings 
ubove  referred  to.  Upon  tbe  (»nclasion  of 
the  opening  statement  by  couosel  for  the 
plaintiff  in  error  the  defendant  in  error  mov- 
ed the  court  to  instruct  tbe  jury  to  return  a 
verdict  for  defendant  upon  the  pleadings  and 


opening  statement  of  counsel.  Hie  court 
thereupon  instructed  tbe  jury  as  follows: 

"Gentlemen  of  tbe  Jary,  motion  bas  been  made 
by  counsel  for  defendant  for  a  pwemptory  in- 
straction  to  tbe  jury  to  return  a  verdict  for  tlie 
defendant  upon  the  pleading  of  plaintiff  and 
statement  of  counsel  to  the  jury,  and  tbe  court 
baa  sustained  that  motion  upmi  tbe  grounds 
tbat  the  allegations  in  plaintiff's  petition  have 
not  been  denied  as  to  the  usury  charge  and 
statement  as  admitted  on  the  statement  of  coun- 
sel and  the  pleadings  in  saU  cause,  and  tbe 
jury  are  th«efore  directed  to  return  a  wdict 
for  the  defendant" 

To  which  the  plaintiff  In  error  excepted. 
The  Jury  returned  a  verdict  in  aocordance 
with  the  peremptory  iDBtructlon  of  the  00011, 
upon  which  the  court  rendered  Judgment  for 
the  defendant  for  coats  eqien4^|d,  and  the 
plaintiff  in  errcv  proaecotes  her  appeal  in 
this  court  for  reversaL 

The  mly  qnestiwi  Involved  on  aweal  and 
necessary  for  consideration  la  whetb»  or 
not  the  court  erred  in  peremptorily  instruct- 
ing the  jury  to  return  a  verdict  in  favor  of 
the  defendant  upon  the  pleadings  and  open- 
ing statanent  of  counsel  for  the  plaintiff  in 
error.  There  Is  no  contention  made  here  or 
In  the  trial  conrt  by  tbe  defendant  that  tbe 
petition  does  not  state  facts  snffldent  to  000- 
stitute  a  cause  of  action.  The  sufficiency  of 
the  reply  of  plaintiff  to  the  defendant's  an- 
swer is  diallenged  by  the  defendant's  motion 
for  Judgment  on  the  pleadings  and  (^>enlng 
statement  of  plaintiff. 

The  Supreme  Court  of  this  state.  In  the 
case  of  t^nllivan  v.  WiUiamson  et  al.,  21  OkL 
844,  98  Pac.  1001.  held: 

"Where  tbe  petition  states  a  canse  of  action, 
it  is  errw  to  sustain  a  motion  to  dismiss  the 
canse  and  render  judgment  against  the  plaintiff 
upon  the  opening  statement  of  his  counBeL" 

And  in  discussing  the  proposition  the  court 
uses  the  following  language: 

"The  petition  stating  a  good  cause  of  action, 
it  was  error  for  the  court  below  to  sustain  a 
motion  to  dismiss  the  cause  and  render  judg- 
ment against  tbe  plaintiff  upon  tbe  opening 
statement  of  liis  counseL  'Such  a  motion  will 
not  be  granted  merely  because  couosel  failed  to 
state  in  his  opening  statement  facts  sufficient  to 
constitute  a  cause  of  action.'  Stewart  Ham- 
ilton, 3  Rob.  (N.  Y.)  672.  A  dismissal  at  the 
openmg  of  the  Btrengtii  of  the  insufficiency  of 
tbe  statements  of  counsel  for  plaintiff  is  errone* 
ous,  Bs  the  evidence  might,  notwithstanding  the 
opening  statement,  warrant  a  recovery.  Fisber 
V.  Fisher.  6  Wis.  472;  Haler  v.  Western  Tran- 
sit Co.,  76  Wis.  344,  45  nTw.  16.  Connsel  for 
defendants  in  error  cite  no  authorities  sanc- 
tioning a  nonsuit  upon  the  opening  statement 
of  connsel.  None  of  the  code  states,  so  far  as 
we  are  aware,  bava  adopted  such  practice  The 
almost  universal  rule  is  that  motions  for  dis- 
missal or  nonsuit  must  be  predicated  apon  mat- 
ter apparent  in  the  record.  The  opening  state- 
ment of  counsel  is  never  part  of  tbe  record,  un- 
less made  so  by  bill  of  exceptions  or  some  other 
appropriate  proceeding,  and  it  Is  rare  Indeed 
that  the  opening  statement  is  ever  preserved  for 
the  purpose  of  predicating  error  upon  it.  In 
this  case  it  was  not  preserved,  so  we  have  no 
means  of  knowing  upon  what  facts  the  court 
granted  a  nonsuit 

"As  the  petition  states  a  cause  of  action,  the 
court  below  should  have  permitted  the  cause  to 
proceed  to  trial  upon  the  isaoes  joined  by  tbe 
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pleadings.  Not  to  do  w  vu  arror,  for  whidi 
the  catwe  must  bo  reToned*  and  renwnded  fw  a 
new  trial" 

The  above  case  meets  sQuarely  every  con- 
tention made  by  the  defoidant  In  error  In  bla 
answer  to  the  contention  of  the  plaintiff  In 

emw  that  the  court  erred  In  peremptorily  In- 
stmctlng  tlie  Jury  to  return  a  vradlct  for  the 
deCendant  vpoa  the  pteadlngs  and  qpenlng 
statemokt  of  cotmsd  for  plaintiff  in  error. 
Certainly  it  was  error  for  Qie  court  to  so  in- 
struct the  Jury  upon  the  grounds  that  the 
counsel  for  plaintiff  in  error  in  his  opening 
statement  had  failed  to  deny  matters  contain- 
ed in  tlie  answer  of  the  defendant  In  error, 
as  this  more  properly  woald  be  done  in  reply 
to  the  opening  statement  of  lihe  defendant 

[2]  In  the  reply  of  the  plaintiff  to  the  an- 
swer of  the  defendant,  replying  to  that  por- 
tion of  the  d^endant's  answer  wherein  he 
charges  that  in  various  transactions  between 
the  defendant  and  U  P.  King  that  L.  P.  King 
had  charged  the  defendant  usurious  interest 
which  Is  equal  to  the  amount  of  the  notes  in- 
volved in  this  action,  the  plaintiff  admits  that 
L.  P.  King  acted  as  her  agent;  that  the  mon- 
ey advanced  on  said  note  was  out  of  her  sep- 
arate funds,  and  that  the  defendant  under- 
stood that  he  was  borrowing  money  oUier 
than  that  belonging  to  the  said  L.  P.  King 
and  funds  belonging  to  another  person;  that 
the  transaction  was  open,  fair,  and  the  de- 
fendant understood  fully  the  particulars  and 
nature  of  said  transaction;  that  the  plain-: 
tiff  knew  nothing  of  any  prior  transaction  be- 
tween the  defendant  and  the  said  L.  P.  King; 
and  that  she  had  no  interest  whatever  In  the 
alleged  loans  made  to  the  defendant  by  the 
said  I*  P.  King.  WhUe  the  legal  sufficiency 
of  this  reply  was  not  raised  directly  by  mo- 
tion or  demurrer  by  the  defendant,  it  is  the 
contention  of  the  defendant  that  the  motion 
for  Judgment  on  the  pleadings  and  opening 
statement  sufficiently  raised  this  questiou, 
and  that  the  defendant  is  entitled  to  have 
this  question  passed  on.  This  presents  the 
Question  for  determination  whether  or  not, 
where  one  has  borrowed  money  trom  another 
with  whldi  to  pay  a  usnrioiu  indebtedness 
and  executed  his  note  for  the  payment  of  the 
loan,  the  borrower  can  set  up  as  a  defense 
against  an  action  on  said  note  that  the  pro- 
ceeds therectf  was  used  to  pay  a  nsnrions  in- 
debtedness when  the  lender  has  knowledge 
that  Eucfa  loan  la  being  made  fbi*  the  purpose 
of  paying  the  usurious  indebtedness. 

It  is  contended  by  Oie  defendant  that 
knowledge  of  the  plaintiff's  agent,  Ih  P.  King, 
that  the  money  borrowed  from  the  plaintiff 
was  used  in  the  settlement  of  a  usurious  in- 
debtedness, is  to  be  imputed  to  the  plaintiff. 
If  it  is  true,  as  contended  by  Uie  defendant, 
that  Uie  proceeds  of  the  loan  were  to  be  used 
by  the  agent  to  pay  bimself  an  unlawful 
claim,  sudi  as  would  render  the  plaintiff's 
loan  illegal  and  the  payment  unenforceable, 
and  this  with  tbe  understanding  and  consent 


of  the  deftedant,  the  agent's  position  Is  ad- 
verse to  that  of  the  plaintiff,  and  sodi  knowl- 
edge would  not  be  imputable  to  the  plaintiff. 
But  for  the  purpose  of  determination  of  the 
question  .raised  It  may  be  assumed  tihat  the 
plaintiff  had  knowledge  of  the  application  of 
the  proceeds  of  the  loan. 
Section  1006.  Bevlsed  laws  1910,  provides: 
"The  taking,  lecraving,  reserving  or  dating 
a  rate  of  interest  greater  than  is  allowed  b^  the 
preceding  section  ehall  be  deemed  a  forfeiture 
of  twice  the  amount  of  interest  which  tbe  note, 
bill  or  other  evidence  of  debt  carries  with  it, 
or  which  has  been  agreed  to  be  paid  thereon. 
In  case  a  greater  rate  of  Interest  Ms  been  paid, 
tbe  person  by  whom  it  has  been  paid,  or  his 
legal  representatives,  may  recover  from  the  per- 
son, 6rm  or  corporation  taking  or  recriving 
same,  in  an  action  In  tbe  nature  of  an  action 
of  debt,  twice  tbe  amount  of  the  interest  so 
paid.   •   •  ••• 

There  is  no  charge  by  the  defendant  that 
the  plaintiff  has  been  paid  or  has  taken,  re- 
ceived, reserved,  or  charged  any  interest 
greater  than  allowed  by  law,  or  that  the  note 
and  mortgage  Involved  in  this  controversy 
are  usurious. 

The  above  section  forfeits  twice  the  amount 
of  usurious  Interest  taken,  received,  reserved, 
or  charged,  and,  wfhere  the  party  has  paid 
usurious  interest,  gives  him  a  right  of  ac- 
tion in  the  nature  of  debt  against  the  one  to 
whom  It  is  paid  to  recover  twice  the  amount 
so  paid.  The  remedy  provided  for  by  the 
statute  is  In  the  nature  of  a  penalty,  and  it 
has  been  held  by  our  court  that  the  reir"dy 
is  personal,  and  that  the  person  who  has  palA 
the  usurious  Interest  may  waive  the  same. 
The  purpose  of  the  law  Is  to  penalize  the  per- 
son, firm,  or  corporation  who  has  charged 
or  received  the  usurious  interest.  This  court 
has  never  passed  on  the  question  Involved 
here,  but  all  the  courts  have  held,  so  far  as 
a  diligent  search  of  the  law  reports  disclose, 
that  where  a  person  borrows  money  for  the 
purpose  of  paying  off  a  usurious  note  or  In- 
debtedness, he  cannot  set  up  the  fact  that  the 
loan  was  for  the  purpose  of  paying  off  such 
usurious  Indebtedness  against  the  lender,  and 
thereby  defeat  his  recovery,  and  that  not- 
withstanding the  lender  had  knowledge  that 
the  loan  was  being  made  to  enable  the  bor- 
rower to  pay  to  another  person  a  usurious 
.debt,  and  tlbere  seema  to  be  no  holding  to  the 
contrary. 

"Where  the  lender  neither  charges  nor  re- 
ceives any  more  than  legal  intereitt,  the  fact 
that  the  money  is  used  to  pay  usurious  debts  due 
from  Qie  borrower  to  a  third  person  does  not 
render  the  loan  usurious,  thonKh  the  lender 
knows  at  the  time  of  the  loan  that  the  money' 
is  borrowed  for  the  purpose  of  paying  auch 
usurious  debts."   20  Am.  &  Elng.  Enc.  of  Law. 

This  text  is  fully  supported  by  the  follow- 
ing cases:  30  Cyc.  999;  Call  v.  Palmer,  110 
U.  S.  98,  6  Sup.  Ot  301,  29  L.  Ed.  559;  Trim- 
ble V.  Thoracm,  80  Iowa,  246,  45  N.  W.  742; 
Yelser  v.  Fulton,  36  Neb.  518,  64  N.  W.  824 ; 
Thompson  v.  Bank,  99  Ga.  e51,  26  S.  E.  79; 
Taught  T.  Bider,  83  Va,  669.  S  S.      293.  5 
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Am.  8t  SOS;  Jrakbls  r.  Levis,  26  Kul 
479;  Lowe  t.  Walker,  77  Ark.  103.  91  8. 
W.22. 

Tin  tactB  In  tbe  foreg<^Dg  cases  are.  If  not 
identical  with  the  instant  case,  so  similar 
that  the  principles  announced  in  those  cases 
are  decisive  of  this  ease,  espedalljr  tbe  facts 
in  the  case  of  Trimble  v.  Thorson  seem  to  be 
identical  -with  the  facts  in  this  case. 

Under  the  above  authorities  It  seems  that 
the  principle  of  law  is  well  settled  that  the 
matter  of  usury  Is  a  question  exclusively  be- 
tween the  person  paying  the  same  and  the 
person  charging  or  receiving  the  same.  If 
the  defendant  used  the  money  for  the  purpose 
of  paying  off  a  usurious  debt,  this  was  his 
own  privilege,  and  It  did  not  concern  the 
plaintiff.  And  if  he  paid  a  usurious  indebted- 
ness to  L.  P.  King  his  cause  of  action  for  the 
recovery  of  the  same  is  against  U  P.  King, 
and  not  against  tbe  plaintiff. 

The  defmdant  relies  on  tbe  case  of  First 
State  Bank  v.  Bridges,  30  OkL  36S,  18S  Pac. 
378,  as  an  authority  In  this  case.  In  that 
case  Bridges  sued  the  bank  to  recover  usuri- 
ous interest'  paid.  The  bank  admitted  tbe 
taking  and  receiving  of  usurious  interest,  but 
denied  that  It  "knowingly  and  ccnTuptly"  re- 
<»ived  the  same,  but  admitted  that  Its  cash- 
ier, who  consummated  the  usurious  loan  and 
accepted  the  usurlcHis  notes  as  cashier  of  tbe 
First  National  Bank,  whidi  was  later  merged 
wlOi  the  First  State  Bank,  and  who  collected 
th4  notes  for  tbe  First  State  Bank  as  Its 
cashier,  tbe  notes  having  been  assigned  to  the 
First  State  Bank,  had  knowledge  of  the  usury 
and  the  receiving  of  tbe  same  by  the  bank. 
Under  these  facts  the  court  held  tbe  bank 
llaUeu  The  facts  In  this  case  are  entirely  dif- 
ferent 

It  must  therefore  be  held  that  the  reply  of 
Che  plaintiff  to  the  answer  of  the  defendant 
states  facte  sufficient  to  constitute  a  defense 
to  the  new  matters  alleged  In  defendant's  an- 
swer. 

Therefore  this  cause  should  be  reversed 
and  remanded,  with  dlrectlMis  to  grant  a  new 
trUl. 

FEB  CUBIAM.  Adopted  In  wholes 


BTT.  SMITH  &  V>\  R.  CO.  v.  MOOBB. 
(No.  7918.) 

(Supreme  Court  ai  OUaboma.   Dec  11.  1017.) 

I.  B.AILBOAD8  *»3y0(l)— CrOSSIKO  ACCtDKKT 

— Question  ros  Just— Neglioenoe. 
In  the  instant  case,  under  tbe  testimony, 
there  were  issues  of  Fact  both  as  to  negligence 
on  tbe  part  of  the  railway  company  and  as  to 
contributory  negligence  on  the  part  of  the  plain- 
tiff, and  the  court  did  not  err  m  submitting  the 
entire  (luration  of  negligence  to  tbe  jury. 


2.  Appeal  Ann  Eaaoa  ^090(2)  —  iRSTsro- 
tion^Pbesumption— Revkbsai.. 

Where  the  trial  court  in  its  instructions 
correctly  stated  to  the  jui/  tbe  elements  of 
damages  that  might  be  considered,  and  did  not 
intimate  that  the  jury  might  take  into  consider- 
ation any  otiier  matters  in  assessinc  damages. 
It  will  not  be  presumed  that  the  jury  conaidered 
other  matters  than  those  submitted  by  the 
court.  A  cause  will  not  be  reversed  because 
the  court  did  not  specifically  tell  tbe  jury  not 
to  consider  other  matters  when  the  damagea 
assessed  are  reasonable,  and  the  defendant  did 
not  request  the  court  to  so  instruct  the  jury, 

3.  Dauaoes  «=>210(2)— Loss   or  Eabniiso 

Cap  ACITT— I N  STBCCTION. 

In  a  personal  injury  suit,  if  there  Is  any 
evidence  from  which  the  jury  may,  assisted  by 
their  common  knowledge,  fairly  assess  damages 
on  account  of  decreased  earning  capacity,  it  is 
not  error  for  the  court  to  instruct  the  jury  that 
they  ma^  consider  decreased  earning  capacity 
in  assessing  domeges. 

4.  Appeal  ako  Bbbob  «E»2ie(l)  —  Itotbuo- 

TION— DAHAQBS—RxVBBaAJL. 

It  is  the  duty  of  tbe  deftadant  in  a  damage 
suit  to  present  to  the  court  by  way  of  request- 
ed instruction  or  Id  some  manner  to  call  the 
court's  attention  to  the  defendant's  tiieory  as 
to  what  matters  tbe  jury  may  oousi^r  in  as- 
sessing damages.  In  case  of  failure  on  the 
part  of  the  defendant  so  to  do,  and  a  verdict  la 
rendered  for  damages  whicfa  from  the  evidence 
is  not  excessive,  and  the  defendant  has  made  no 
assignment  of  error  that  tbe  verdict  is  exces- 
sive, a  cause  will  not  be  reversed  because  tbe 
court's  char^  may  not  accurately  define  tbe 
measure  of  damages. 

5.  Tbial  *=»2a(K8)  —  Cbossiko  AcciDEm-  — 
Neoligkncb— iNSTKncTions. 

While,  as  a  general  proposition  of  law,  a 
moving  railw^  train,  on  account  of  its  mo- 
mentum, has  the  right  of  way  st  a  public  croi»> 
ing,  yet  in  a  case  where  there  is  evidence  to 
show  that,  when  tbe  plaintiff  was  first  discov- 
ered by  the  engineer  of  tbe  approaching  train, 
tbe  team  of  plaintiff  was  on  the  main  railway 
track,  having  just  passed  over  a  switch  higher 
than  tbe  main  track  which  prevented  tbe  plain- 
tiff  from  backing  bis  wagon  and  permitting 
the  train  to  pass,  and  where  tbe  engineer  ad- 
mits that  when  he  discovered  the  plaintiff's 
peril  he  set  the  air  brakes,  but  released  Ae 
same  because  he  saw  tbe  plaintiff's  team  pause, 
there  also  being  testimony  from  which  the  jury 
might  reasonably  conclude  that  if  the  air 
brakes  had  remained  set,  the  tram  could  have 
been  stopped  before  striking  the  plaintiff,  it  Is 
not  error  for  the  court  to  refuse  to  Instruct 
tbe  jury  tbst  the  defendant  wo  not  required 
to  stop  ito  train  and  give  precedence  or  right 
of  way  to  tbe  wagon  In  which  tbe  plaintiff  was 
riding  to  pass  over  the  crossing  first;  there 
being  other  lostauctl<ms  given  which  fairly 
covered  the  issues. 

0.  Trial  4b»20&— RcQtrsffrEn  Iitstbcotion— 

REFUBAXk 

In  a  suit  brought  by  the  plaintiff  for  per- 
sonal injuries  susta^eo  at  a  public  railway 
croflsin)?  In  which  tbe  plaintiff  testified  that  be 
listened  and  did  not  hear  the  bell  or  whistle 
sounded,  and  that  the  same  was  not  sounded, 
and  was  corroborated  by  the  testimony  of  other 
witnesses,  and  the  enf^eer  on  the  train  and 
other  witnesses  testified  that  ^  engineer  rang 
the  bell  and  sounded  tbe  whistle,  it  is  not  er- 
ror for  tbe  court  to  refuse  a  special  instruc- 
tion requested  by  the  defendant  to  the  effect 
that,  as  8  matter  of  law.  tbe  testimony  of  the 
plamtlff  does  not  contradict  socb  positive  te^ 
timony  of  the  engineer  and  other  witnesses. 
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Commisslotters'  OpluloD,  DItIsIou  No.  1. 
Eh*ror  from  District  Court,  Okfuskee  Coontr; 
iieo.  C.  Crump,  Judge. 

Action  by  John  Moore  against  tbe  Ft 
Smith  &  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

Warner  &  Warner,  of  Ft.  Smith,  Ark.,  for 
plaintiff  In  error.  John  L.  Norman  and  S. 
L.  O'Bannon,  both  of  Okemnh,  for  defendant 
In  error, 

STEWART,  C.  The  defendant  duly  ap- 
peaXs  from  a  Judgment  of  the  district  court 
of  Okfuskee  county  for  the  sum  of  $1,260  In 
favor  of  the  plaintiff  because  of  injuries  al- 
leged to  have  been  jecelved  on  account  of  the 
negligence  of  the  defendant  at  a  public  cross- 
ing over  the  defendant's  railway  In  the  town 
of  Castle,  Okfuskee  county.  The  defendant, 
having  tiled  demurrer  which  was  overruled, 
'answered  by  general  denial  and  by  plea  of 
cootributory  negligence.  The  defendant  urg- 
es as  grounds  for  reversal:  (1)  Error  of  the 
court  In  overrullt^  plalntlfTs  demurrer  to  the 
evidence ;  (2)  error  of  the  court  in  giving  in- 
structions No.  16  and  No.  25  to  the  Jury ;  (3) 
error  of  the  court  In  refuBing  to  give  Instruc- 
tions numbered  3,  6,  and  7  requested  by  the 
defendant;  (4)  error  of  the  court  In  admitting 
the  testimony  of  the  witness  Palmer;  (0)  er- 
ror of  the  court  In  refusing  to  grant  a  new 
trial  and  in  rendering  Judgment  for  plaintiff. 

[U  We  think,  and  so  hold,  that  there  Is  evi- 
dence to  support  the  judgment,  but  the  de- 
fendant says  that  it  was  the  duty  of  the  court 
to  give  to  tbe  Jury  defendant's  requested  in- 
struction No.  8,  which  reads  as  follows: 

"You  are  instracted  that  it  was  the  duty  of 
the  plaintiff  on  approaching  the  defendant's 
track  at  a  public  croBslng  to  look  and  listen  in 
pftcb  direction  before  going  upon  or  attempting 
to  cross  over  said  track,  at  a  point  where  look- 
ing and  liateniog  would  have  been  effective,  and 
that  he  ghould  continue  to  look  and  listen  until 
he  crossed  over  the  said  track ;  and  if  jou  find 
from  the  evidence  that  the  aaid  John  Moore 
failed  to  look  and  listen  in  the  manner  as  above 
stated,  before  attempting  to  go  upon  or  over 
said  track,  then  the  court  instructs  you  that, 
even  though  Uie  defendant  might  have  been  neg- 
ligent. It  will  be  your  duty  to  return  a  mrdict 
for  tbe  defendant. 

The  instruction  would  be,  in  effect,  a  find- 
ing by  the  court  on  the  Issue  of  coutrlbatory 
negligence. 

The  opinion  of  this  court  in  St.  Ll,  I.  M.  & 
S.  By.  Co.  v.  Gibson,  48  Okl.  553,  150  Pac. 
466,  cited  by  defendant  is  not  in  point  so  tar 
as  the  facts  in  the  instant  case  are  concerned. 
In  the  syllabus  It  Is  said: 

"When  plaintifTB  own  evidence  is  that  de- 
ceased bad  waited  to  see  the  train  pass,  knew 
it  was  approaching,  and  ran  upon  the  track  im- 
mediately in  front  of  and  in  full  view  of  tbe 
moving  cars,  it  could  not  be  said  the  failure  to 
ring  the  bell  and  sound  the  whistle  was  in  any 
manner  responsible  for  bis  going  upon  tbe 
track,  and  there  is  no  question,  on  that  phase 
of  tbe  case,  to  submit  to  the  jury." 

In  other  words,  the  court  merely  held  that 

there  was  a  failure  to  sbow  n^ligence  on  the 


part  of  the  railway  company  resulting  in  die 
injury.  The  object  of  giving  alarm  is  to  ap- 
prise those  near  the  crossing  of  ah  approach- 
ing train.  The  admitted  fact  beUig  that 
the  deceased  knew  of  the  proximity  of  tbe 
train  before  attempting  to  cross.  It  could  not 
be  said  reasonably  that  the  sounding  of  the 
bell  or  whistle  would  have  prevented  the  de- 
ceased from  going  upon  the  track,  and  that 
tbe  failure  to  sound  the  same  was  a  cause 
of  tbe  Injury.  In  the  case  at  bar,  under  the 
evidence,  there  were  questions  of  fact  to  be 
determined  both  as  to  negligence  on  the  part 
of  tbe  railway  company  and  as  to  oontrlbn- 
tory  negligence  on  the  part  of  the  plaintiff. 
The  testimony  of  the  plaintiff,  corroborated 
by  the  testimony  of  other  witnesses,  la  to  the 
effect  that  Immediately  preceding  his  attempt 
to  cross  the  railroad  the  plaintiff  had  unload- 
ed his  cotton  at  a  gin  near  the  railroad  and 
driven  off  tbe  scales;  that  he  was  about  30 
or  40  feet  from  the  railroad;  that  he  looked 
up  and  down  tbe  railroad  both  ways  and  lis- 
tened before  he  started;  that  he  did  not  see 
nor  hear  any  train;  that  no  whistle  w^s 
blown  and  no  bell  rung  as  required  by  law; 
that  there  were  a  number  of  box  cars  stand- 
ing on  tbe  track  which,  with  a  seedbouse  at 
the  crossing  and  near  the  switch,  obstructed 
the  view ;  that  it  was  necessary  to  cross  tbe 
switch  before  crossing  the  main  line;  that 
the  center  of  the  track  of  the  switch  was 
about  21  feet  from  the  center  of  the  track 
of  tbe  main  line;  that  the  track  of  the 
switch  was  from  2%  to  3  feet  higher  than 
the  main  track;  that,  after  stopping,  look- 
ing, and  listening,  the  plaintiff  drove  upon 
the  switch,  and  as  he  crossed  the  switch  saw 
the  train  approaching;  that  his  horses  were 
already  upon  the  main  line,  and  that  it  was 
impossible  for  him  to  ba(^,  on  account  of 
the  elevation  of  the  switch,  his  only  method 
of  escape  being  to  cross  the  main  line,  if 
possible,  before  the  train  reached  the  cross- 
ing; that  be  made  an  attempt  to  do  so;  that 
Just  as  his  wagon  was  crossing  the  main 
track  tbe  hind  part  was  caught  by  the  en- 
gine, and  the  plaintiff  thrown  violently  into 
tbe  air,  afterwards  striking  the  ground. 
Though  the  engineer  testified  that  he  sound- ' 
ed  both  the  whistle  and  the  bell  as  required 
by  law,  a  number  of  bystanders  swore  that 
neltlier  the  bell  rang  nor  the  whistle  sounded 
until  the  danger  of  the  plaintiff  actually  ap- 
peared. The  engineer  further  testlded  that 
when  he  saw  the  plaintiff  he  set  the  air 
brakes.  But  the  plaintiff  paused,  and  he  re- 
leased tbe  air  brakes.  The  Jury  passed  upon 
tbe  credibility  of  the  witnesses  and  tbe 
weight  of  the  testimony,  and  we  believe  from 
all  the  facts  and  drcurastances  In  evidence 
that  the  Jurors  were  Justlfled  In  concluding 
that  the  Injury  resulted  from  the  tt^ligen<^ 
of  the  defendant  without  contributory  negli- 
gence by  the  plaintiff.  The  defendant  cites 
many  auhorltles  which  we  have  examined  f.nd 
which  in  general  correctly  define  the  respec- 
tive duties  of  railroad  companies  and  tiie 
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public  at  railway  cnwaiiigs,  but  none  of  such 
auttaoriUea  are  at  variance  with  the  views 
we  express,  especially  in  view  of  the  cooati- 
tuUonal  proTlsion  in  this  state  making  con- 
tributory negligence  a  question  of  fact  for 
the  Jury.  The  jury  was  instructed  both  as  to 
the  issue  of  defendant's  negligence  aud  that 
of  plalntifr's  contributory  negligence.  The 
court  did  not  err  in  BUtHnitUng  the  questlonB 
of  negUgrace  to  the  Jury. 

[1-4]  Next  defendant  assigns  as  error  the 
giving  of  paragraphs  numbered  16  and  25 
of  the  court's  general  instmcUons  to  the 
}nry,  which  read  as  follows: 

Paragraph  No.  16: 

"Yon  are  further  instructed  that,  if  you  be- 
lieve by  a  fair  preponderance  of  the  evidence 
that  the  plaintiff  approached  the  crossing  with 
that  degree  of  care  and  caution  that  an  ordi- 
narily prudent  man  would  exercise  under  like 
drcnmstances,  .and  the  defendant  failed,  nex- 
It>cted,  and  refused  to  use  that  degree  of  care 
that  an  ordinarily  prudent  man  would  use  un- 
der like  circumstances  and  conditions,  and  the 
defendant  carelessly  and  negligently  approached 
said  crossing  in  the  manner  and  way  alleged  in 
plaintifTB  petition,  and  that  the  defendant  did 
not  ring  the  bell  or  sound  the  whistle,  and  the 
failure  of  the  defendant  to  approach  said  cross- 
ing in  the  way  and  manner  as  herein  explained, 
and  that  the  negligence  on  the  part  of  the  de- 
fendant in  failing  to  ring  the  bell  or  sound  the 
whistle,  as  alleged  in  plaintiff's  petition,  was  a 
direct  and  proximate  cause  of  the  Injuries  sus- 
tained by  the  plaintiff  herein,  then  you  will 
find  for  ^e  plaintiS  in  any  sum  you  may  think 
him  entitled  to,  not  to  exceed  the  sum  of  f2r 
909." 

Paragraph  No.  2!: 

"If  you  find  for  the  plaintiff,  then  you  may 
assess  his  damages,  If  any,  and  you  may  take 
Into  consideration  the  nature  of  the  injury.  It 
any,  whether  permanent  or  temporary,  the  bod- 
ily pain  and  mental  suffering,  if  any,  the 
amount  of  the  decrease  in  his  earning  capacity, 
if  any,  and  fix  such  Hum  as  in  your  judgment, 
guided  by  the  testimony  In  the  case,  as  would 
be  a  ^ust  compensation  to  plaintiff  for  injiu-ies 
sustained,  not  to  exceed  the  sum  of  $2,999." 

The  objection  which  defendant  urges  to 
instruction  No.  16  is  that  the  same  does  not 
define  the  measure  of  damages,  but  merely 
ai^oilzes  the  Jury,  in  case  of  finding  for 
the  plaintiff,  to  assess  the  damages  in  any 
sum  to  which  the  Jury  may  think  the  plain- 
tiff entitled,  not  to  exceed  (2,999.  the  amount 
prayed  for.  If  paragraph  16  were  the  only 
attempt  of  the  trial  court  to  define  the  meas- 
ure of  damages,  there  might  be  merit  In 
the  ohjection.  but  In  paragraph  No.  25  the 
court  advised  the  Jury  as  to  the  elements  of 
damages  to  be  considered.  The  defendants 
contend  that  paragraph  No.  25  does  not  lim- 
it or  restrict  the  Jury  to  the  legal  elements 
of  damages,  but  by  Inference  permits  the 
Jurors,  at  their  caprice,  to  consider  other  mat- 
ters  not  mentioned  In  assessing  damages,  and  : 
further  that  there  is-  no  evidence  showing  de- 
crease In  earning  capacity  of  the  plaintiff. 
The  court  dearly  and  ewrecOy  points  out 
elements  whidi  may  be  comddered  In  assess* 
ing  damages  in  personal  Injury  coses;  there 
Is  no  intimation  In  the  instmctlott  that  the 
Jury  may  take  Into  ooosideratlon  otbsr  mat- 


ters than  those  named.  It  diould  be  pre- 
sumed that  the  Jurors  as  a  whole  were  men 
of  at  least  ordinary  Intelligence,  and  tliat 
they  considered  only  such  elements  as  were 
authorised  by  the  Instmctlon.  However.  If 
thtn  was  no  evidence  to  support  damages 
on  account  of  decrrased  eandng  eapadty, 
the  court  should  not  have  Instructed  as  to 
such  element  In  this  connection  we  will 
say  that  there  wan  evidence  showing  that 
the  defendant's  arm  was  broken,  his  buck 
and  thigh  wrenched  and  injured,  his  wrist 
and  leg  cut,  and  his  head  and  face  bndaed; 
that  the  agent  of  the  railway  company  call- 
ed defendant's  local  surgeon  to  treat  the 
plaintiff;  and  because  of  bndk  surgeon's  fail- 
ure to  set  the  plaintiff's  ^rm  he  would  not 
have  the  full  use  of  the  same  again;  that 
the  surgeon  taiA  the  plainUfl  that  his  arm 
was  not  hr<A«i  and  that  fae  was  not  liadly 
injured;  that  afterwards,  at  his  own  ex- 
pens^  tbe  plaintiff  procured  another  sur- 
geon to  examine  him,  who  was  offered  as  a 
witness,  and  testlfled  to  permanent  Injuries 
and  Inablll^,  by  reason  thereof,  to  follow 
his  usual  occupation;  that  the  plaintiff  was 
a  taard-worklDg  and  respected  negro  farmer, 
making  about  25  bales  of  cotton  and  from 
300  to  500  bushels  of  corn  per  year;  that  he 
was  44  years  of  age,  and  had  never  been 
sid^  in  his  life  before.  There  was  no  evi- 
dence OS  to  the  value  of  the  croge  raised 
nor  as  to  what  tbe  value  of  future  croptt 
might  be.  It  Is  Impossible  to  prove  with  ex- 
actness what  a  farmer  can  earn  from  year 
to  year,  or  what  would  be  the  value  of  crops 
grown,  but  we  think  the  jurors  had  a  rig^t 
to  take  into  consideration  the  plalntUTs  age, 
his  former  physical  condition  and  habits, 
the  previous  products  of  his  labor,  and  the 
extent  to  which  he  will  be  prevented  from 
following  his  former  avocation,  use  their 
common  knowledge,  and,  exenislng  sound 
judgment,  determine  his  reasonable  earning 
capacity  and  asuess  such  damages  as  would 
reasonably  compensate  him  for  the  diri- 
ment caused.  Such  damages  cannot  be  prov- 
en with  mathematical  accuracy.  The  in- 
struction could  have  been  framed  with  great- 
er precision,  and  the  testimony  as  to  de- 
creased earning  capacity  might  have  been 
more  fully  developed.  If  the  damages  award- 
ed were  exce&aive  or  tbe  defendant  had  call- 
ed the  trial  conrt's  particular  attention  to 
the  objection  now  being  considered,  we 
would  be  inclined  to  attach  more  weight 
to  the  same,  but  the  def^dant  did  not 
point  out  to  the  trial  court  any  special  ob- 
jection to  the  instruction  given  on  the  meas- 
ure of  damages,  and  did  not  prefiient  Its 
theory  by  a  requested  Instruction.  Nw  is 
there  any  assignment  of  error  or  suggntlon 
by  the  defendant  that  the  damages  award- 
ed were  excessive.  Ckmslderlng  the  testimony 
as  to  injuries  received,  the  damages  assessed 
are  reasonable.  It  M^^ears  ttiat  Oie  Jury 
acted  talrlj.  If  the  instruction  as  to  the 
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nwasnre  of  damages  bad  been  framed  accord- 
ing to  the  identical  notlon&t  of  d^dndant's 
counsel  expressed  for  the  first  time  In  their 
brlet  we  do  n<^  think  that  the  amount  as- 
sessed woold  bare  been  less.  Tbs  defendant 
was  T^iveaented  by  thoroughly  j^tUed  coun- 
sd,  familiar  by  long  experlmce  with  tbe 
rul«e  of  law  goTeming  the  matterg  involved, 
and  it  ought  not  to  be  tbe  policy  of  this 
court  to  Indulge  them  In  the  habit  of  sitting 
Idly  by  and  permitting  the  trial  court  to  give 
slightly  Inajccnrate  Instnicttona  as  to  the 
meavnre  of  damages  Ixom  which  it  does  not 
ain>ear  that  prejudice  has  resulted,  merely 
makii^  general  objections  with  tbe  hope  of 
preserving  the  record,  and,  In  case  of  an 
advene  verdict,  setting  the  same  aside, 
thus  prolong^g  litigation,  and  in  many 
cases,  by  delay,  defeating  sabstantlal  rights. 
In  Dodson  &  WlUlams  v.  Parsons,  162  Pac. 
1090.  we  said  in  the  syllabus: 

"When  there  is  competent  evidence  tendinff 
to  -show  damages  alleged,  and  the  verdict  la 
not  exceasive,  and  ■yhen  the  complaininjt  party 
does  not  regnest  the  trial  court  to  give  an  in- 
Btmction  correctly  stating  the  measure  of  dam- 
agea.  a  cause  will  not  be  reversed  because  the 
court's  charge  doea  not  accarately  define  the 
measure  of  damages." 

In  Planters'  Ckitton  &  Ginning  Co.  v.  Pen- 
ny, 155  Pac.  516,  Mr.  Justice  Turner,  speaking 
for  this  court,  following  Great  Western  Coal 
&  Coke  Co.  V.  Coffman,  43  Okl.  404,  148  Pac. 
30,  an  ofpisdotL  by  the  same  writer,  lays  down 
tbe  rule: 

"In  a  sait  In  damages  for  personal  injuries, 
where  the  amount  recovered  was  not  exeesfiive, 
error  in  instructions  on  the  measure  of  damag- 
es is  harmless." 

In  line  with  former  boldlngs  of  this  court 
Commissioner  Galbralth  said  in  Midland 
Valley  E.  Co.  v.  Kersey,  157  Pac.  139: 

"In  an  action  for  personal  injuries,  where 
there  ia  no  assignment  of  error  that  the  verdict 
was  excessive,  error  in  an  Instruction  relating 
to  the  measnre  of  damages  ia  haralesa." 

In  support  of  the  proposition  that  the  trial 
court  committed  |irejadictal  error  in  its 
dtarge  as  to  measure  of  damages  the  defend- 
ant cites  rt.  Smith  &  Western  By.  Co.  v. 
Green,  156  Pac.  34B.  Ta  hold  that  tbe  case 
dted  supports  d^endants*  contention  would 
be  to  overrule  the  two  oplnlona.  written  by 
Justice  Turner  and  other  opinions  of  this 
court  following  tbe  rule  In  those  cases.  In  ' 
Ft.  Smith  &  Western  Ry.  Co.  v.  Green  It  j 
seems  that  the  attention  of  the  learned  com- 
missioner who  wrote  tbe  opinion  was  not  di- 
rected to  the  former  holdings  of  this  court 
on  the  question.  But  that  case  and  tbe  one 
at  bar  are  not  parallel.  In  the  case  <dted 
the  trial  court  did  not  attempt  in  any  manner 
to  define  tbe  elements  of  damages.  In  the 
<qilulon.  before  considering  8n<di  fiiilure  of 
the  trial  court,  It  had  already  been  held  that 
tbe  case  should  be  reversed  for  other  rela- 
tions, and  we  take  it  that,  for  tbe  guidance  of 
tbe  trial  court  In  cose  of  a  new  trial,  the 
duty  to  define  the  measure  of  damages  wus 
pointed  out   At  any  rate,  the  opinion  wIU 


not  be  construed  to  change  an  established 
rule  so  well  supported  by  high  authority  aud 
founded  In  reason  aud  Justice.  The  rule, 
of  course,  applies  particularly  to  cases  Involv- 
ing unliquidated  damages,  and  la  in  line 
with  many  authorities  from  other  Jurlsdlc- 
tlrais,  among  which  we  cite:  C,  R.  I.  &  P.  R.r. 
Gow  T.  Archer,  46  Neb.  »14,  65  N,  W.  1(H3 ; 
SutUe  v.  Brown,  187  111.  App.  438;  Toledo, 
etc.,  Ry.  Co.  v.  Ferguson,  134  111.  App.  eo«: 
Gorgia  R.  &  B.  Co.  v.  Flowers,  108  Ga.  795.  33 
S.  E.  874;  B.  &  O.  Ry.  Co.  v.  I'umphrey.  r>!t 
Md.  390;  Inland  Steel  Co.  v.  like,  181  lud. 
72,  103  N.  E.  7;  Carroll  v.  Centralla  Wat^r 
Co.,  5  Wash.  613.  32  Pac.  609,  33  Pac.  431: 
Pettis  V.  Brewster,  94  Ga.  527,  19  S.  E.  755 ; 
Cleveland,  etc.,  Ry.  Oo.  v.  Newell,  104  Ind. 
264,  3  N.  B.  836,  54  Am.  Rep.  312 ;  Flanagan 
V.  B.  &  O.  Ry.  Co.,  83  Iowa,  639,  50  N.  W.  60 : 
Lee  et  al.  v.  Mo.  Pac.  Ry.  Co..  105  Mo.  400,  92 
S.  W.  614;  Weick  v.  Dougherty,  139  Ky.  528, 
90  S.  W.  966,  3  L.  R.  A.  (N.  S.)  348;  Flnucane 
V.  III.  Cent.  Ry.  Co.,  160  III.  App.  175. 

[6]  T^e  defendant  next  assigns  errw  of 
the  trial  court  in  refusing  to  give  the  follow- 
Ing  instruction: 

"Tou  are  further  instructed  that  the  defend- 
ant WAS  not  required  to  stop  its  train  and  give 
precedence  or  right  of  way  to  the  wagon  in 
which  plaintiff  was  riding  to  pass  over  the 
crossing  first ;  and  if  you  find  from  the  evi- 
dence that  the  plaintiff  knew,  or  by  exercising 
ordinary  care  conld  have  known,  that  defend- 
ant's train  was  approaching  aaid  crossing,  then 
you  are  iDstmcted  that  it  was  the  duty  of  the 
plaintiff  to  wait  for  the  defendant's  train  to 
pass  over  the  same,  and  if  he  failed  to  do  so, 
your  verdict  should  be  for  the  defendant." 

In  the  case  now  before  us  the  evidence  of 
the  railroad  engineer  shows  tbat  the  ap- 
proach of  the  plaintiff  to  the  crossing  was 
not  discovered  by  the  engineer  until  plafu- 
tllt's  horses  were  upon  the  main  track  of  the 
defendant  company,  upon  which  the  train 
was  moving;  hence  that  part  of  the  request- 
ed instruction  which  says  "that  the  defend- 
ant was  not  required  to  stop  Its  train  and 
give  precedence  or  right  of  way  to  tbe  wagon 
In  which  plalntiflF  was  riding"  would  be  mis- 
leading, and  the  latter  part  invades,  the 
province  of  the  Jury  in  determining  the  ques- 
tion of  contributory  negligence.  Generally 
It  Is  not  the  duty  of  an  en^neer  to  sttq^  a 
train  for  passing  wagons,  but  when  the  en- 
gineer in  the  case  at  bar  discovered  the  plaln- 
tllTs  peril,  it  was  his  duty  to  do  all  in  his 
power  to  stop  the  train  and  permit  tbe  wagon 
to  pass,  if  necessary.  The  ^glneer,  accord- 
ing to  his  own  testimony,  first  set  the  air 
brakes,  and  then  released  the  same  while 
the  plaintiff  was  In  peril.  The  releasing  ot 
the  air  brakes  under  the  clrcunutances  vras 
negligence  without  whlcb  it  Is  possible  the 
injury  may  have  been  averted.  The  re- 
quested instruction,  if  given  the  court, 
might  have  been  misconstrued  t^^  the  imy, 
and  applied,  not  to  the  general  duties  of 
tbe  railway  company  at  railway  crossings, 
but  to  the  aiglneer's  duty  under  the  par- 
ticular circumstances.   We  are  also  of  the 
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opinion  tbat  the  oourtfB  general  lostmc- 
tlons  fialrly  cover  any  legal  principle  In 
the  requested  instruction  applicable  to  the 
facts  In  the  case.  In  view  of  the  court's  gen- 
eral instntctions  and  the  evidence,  the  court 
did  not  err  In  falling  to  give  the  requested 
Inetructlon. 

The  defendant  complains  that  the  court 
erred  in  admitting  the  following  testimony 
of  the  witness  Palmer: 

"Q.  Do  you  know  what  kind  of  crop  he  rais- 
ed? A.  Yes,  sir;  I  know.  Q.  What  kind  of 
crops  did  he  raise.  Mr.  Palmer?  A.  You  mesn 
whether  good  or  bad,  don't  you?  Q.  Yes.  A. 
They  were  good  ones." 

8ach  teatbuony  Is  merely  an  expression 
of  an  oiAnlon  at  the  witness  and  Incompetent, 
but  we  think  the  error  In  admitting  the  same 
was  harmless.  There  was  competent  testi- 
mony showing  du  quantity  and  kind  of  crops 
nlsed  by  lAalntUF.  The  Jury  did  not  have 
to  rely  upon  the  opinion  and  condnrions 
of  the  witness,  and  hie  testimony  could  not 
possibly  have  influenced  their  verdict. 

[I]  nie  defendant  says  that  the  court 
erred  In  refusing  to  give  the  fi>llowlng  re- 
quested Instruction: 

"Tou  are  further  instructed  that  there  la  di- 
rect and  positive  testimony  of  tne  engineer  in 
charge  of  the  locomotive  and  of  other  witnesHes 
to  the  effect  tbat  the  bell  and  whistle  on  the 
locomotive  were  sounded  at  the  time  the  said 
train  struck  the  wagon  in  which  plaintiff  was 
riding,  and  had  been  sounded  for  some  time 
previons  thereto,  There  is  testimony  to  the  ef- 
fect that  the  plaintiff,  riding  in  his  wagon, 
listened  and  did  not  bear  the  ringing  of  the 
beil  or  the  blow  of  the  whistle.  You  are  in- 
structed as  a  matter  of  law  that  the  statement 
made  by  tbe*plaintiff,  who  was  in  the  wagon, 
does  not  contradict  the  statement  made  by  the 
engineer  in  the  locomotive  and  other  witnesHes." 

The  Instruction,  if  given,  would  have 
amounted  to  a  charge  on  the  weight  of  the 
testimony.  Several  witnesses  testlfled  for 
the  plaintiff,  and  stated  that  the  bell  did  not 
ring  and  the  whistle  was  not  soli  ded  until 
the  train  had  practically  reached  the  cross- 
ing; that  neither  the  bell  nor  whistle  was 
sounded  at  the  "whistling  poet"  erected  by 
the  railroad  company.  Such  testimony  is 
not  purely  negative,  but,  whether  positive  or 
negative.  It  was  the  province  of  the  Jury  to 
determine  the  facts  after  considering  all  the 
evidence  In  the  light  of  the  surrounding  cir- 
cumstances. If  persons  are  in  hearing  dis- 
tance of  an  alleged  sound,  and  it  does  not 
an>ear  that  their  hearing  is  impaired,  their 
testimony  as  to  whether  or  not  a  sound  was 
made  should  be  considered  by  the  jury.  If, 
when  the  engineer  on  a  railway  train  testi- 
fied that  he  sounded  ttie  bell  or  whistle  for 
a  crossing,  bis  testimony  could  not  legally 
be  disputed  by  other  witnesses  testifying 
that  they  were  close  enough  to  hear  and  that 
the  bell  was  not  rung  or  the  whistle  blown, 
in  many  cases  there  would  be  no  way  of  es- 
tablishing this  character  of  negligence. 


The  trial  court  did  not  m  la  oremiUng 
the  motion  for  a  new  trial, 
^me  Judgment  Is  affirmed. 

PBK  CURIAM.  Adopted  In  whole. 


DBTROIT  AUTOMATIC  SCALE  CO.  T. 
TAYLOR  etaL   (No.  S10&) 
(Supreme  Court  of  Oklahoma.   Dec.  11,  191T.> 

(Svttabiu  J>v  the  Court.) 

1.  COBPOBATIONS  «=S>47— ChANOB  Ot  NAUI. 

Plaintiff  was  incorporated  and  doing  busi- 
ness under  the  name  of  S.  C.  S.  Co.,  but  changed 
its  name  according  to  law  to  the  D.  A.  S.  Co. 
Thereafter  a  bond  was  executed  and  delivered 
to  it  under  its  old  name  as  obluee  by  C.  as 
prindpal,  with  defendants  T.  and  H.  as  sureties, 
guaranteeing  the  fidelity  of  C.  while  in  the  em- 
ploy of  plaintiff  as  salesman.  D.  A.  S.  Co.  sued 
C.  T.,  and  H.  for  a  breach  of  the  bond.  The 
evidence  tends  to  show  that,  although  its  name 
was  dianged,  there  was  practically  no  change 
in  the  organization  or  budness  of  plaintiff ;  that 
after  the  delivery  of  the  bond  C.  continued  in 
plaintifTs  employ  as  salesman:  and  tbat  the 
change  in  the  name  did  not  afltect  the  identity 
of  the  corporation.  Held,  that  plaintiff  was  en- 
titled to  maintain  a  suit  upon  the  bond. 

2.  pLEAniNQ  «=5>166  —  R«PLT  —  "Nbw  Mat- 

The  petition  sought  to  recover  upon  a  coo' 
tract  and  Iwnd.  Defendants  filed  a  verified  gen- 
eral denial.  Held,  that  the  answer  did  not  con- 
stitute "new  matter"  under  Rev.  Laws  1910,  I 
4753,  entitling  plaintiff  to  a  reply  thereto,  and 
that  a  motion  to  strike  such  reply  should  be 
sustained. 

[EA.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  New 
Matter.] 

Error  from  County  Court,  McCurtaln 
(3ounty;  J.  D.  Parks.  Judge. 

Action  by  the  Detroit  Automatic  Scale 
Company  against  Tom  O.  Taylor  and  otheni. 
Judgment  for  defendants  Taylor  and  Hunter, 
and  plaintiff  brings  .  errw.  Reversed,  and 
cause  remanded,  with  directions  to  grant 
a  new  trial. 

E.  C.  Armstrong,  of  Idabel,  Keaton,  Wells 
&  Johnston,  of  (Nclahoma  City,  and  Lloyd  T. 
Chockley,  of  Idabel,  for  plaintiff  ii^  error. 
Hosey  ft  Jcmes,  of  Idabel,  Cor  defendants  in 
error, 

TURNER,  J.  On  August  6,  lftl4,  pinlntlff 
In  error,  Detroit  Automatic  Scale  Company  , 
in  the  county  court  of  McCurtatn  county, 
sued  C  R.  Carr,  as  principal,  and  defend- 
ants In  error,  Tom  G.  Taylor  and  T.  \V.  Hun- 
ter, as  sureties,  on  the  following  undertak- 
ing: 

"Kjnow  all  men  by  these  presents  that  we.  the 
undersigned,  bind  ourselves  to  pay  the  Stimpson 
Computmg  Scale  Company,  of  Detroit,  Mich.,  a 
corporation  o^anised  under  the  laws  of  the 
state  of  Indiana,  with  Its  prindpal  olSic«  at  Elk- 
hart, Ind.,  the  benal  sum  of  ((WO)  five  hnndml 
and  no/100  dollars.  This  bond  is  executed  upon 
these  conditions:  Whereas,  the  undersigned  O. 
R.  Carr  is  alMut  to  enter  the  services  of  said 
company  as  salesman,  now  if  he  shall  fully  ac- 
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count  to  said  company  for  all  property  and  mon- 
eys it  may  fumisn  to  htm  for  any  purpoie  con- 
nected with  Buch  salesman,  and  pay  said  com- 
pany any  balance  that  may  be  due  them,  then 
this  bond  shall  be  void :  othenrise  in  full  force. 
"««ned  tUa  2l8t  day  ot  AmU  1913. 

*X3.  H.  Cbtt. 

"Tom  G.  Taylor. 

"T.  W.  Hunter." 

PUtintifTs  amended  petition  allied  that 
da  or  about  January  28, 1918,  ttie  StlmpsMi 
Computing  Scale  Company,  a  corporation, 
entered  into  a  written  contract  wltb  C.  R. 
Garr  to  act  as  agent  and  salesman  for  said 
company,  by  the  termsr  of  which  said  Garr 
was  to  sell  and  handle  tbe  scales  of  said 
company  In  certain  desUpoated  territory  in 
this  state;  that,  whUe  acting  as  tm^  agent, 
he  breached  bis  bond  and  contract  of  employ- 
ment with  said  company  by  falling  to  ac- 
count fi>r  all  moneys  coming  into  his  bands 
as  such  agoit  PlalntUT  attached  an  itemiz- 
ed statement  of  tbe  accounts  between  said 
company  and  said  Carr  as  an  exhibit,  6how- 
ftig  a  balance  due  said  company  from  Carr 
of  1799.22.  Plalntlfr  then  alleged: 

"That  it  la  the  company,  composed  of  the 
same  officers  and  stockholders  described  as  the 
StimpBon  Compating  Scale  Company  of  Detroit, 
Mich.,  in  said  contract  marked  Exbibit  A.  and 
the  bond  marked  Exhibit  B.  and  for  a  number 
of  yean  ^d  bnsinen  under  said  name,  but  on 
or  about  the  day  of  ,  through  regu- 
lar publication  of  the  secretary  of  state,  said 
company  changed  its  name  to  avoid  confusion 
with  other  companies  of  similar  names,  and 
plaintiff  alleges  that  it  is  tbe  identical  company 
set  forth  and  described  as  ttie  Stimpsoa  Comput- 
ing Scale  Company." 

Plaintiff  prayed: 

"That  it  have  judgment  against  the  said  C. 
R.  Garr  in  the  amount  set  forth  In  said  state- 
ment of  account,  to  wit,  •  *  «  S799.22.  and 
interest  at  6  per  cent,  from  80th  day  of  June, 
1914,  and  that  it  may  hare  and  recover  judg- 
ment against  the  defendants  Tom  G.  Taylor  and 
T.  W.  Hunter  and  eat^  of  them,  in  the  sum  of 
9BIM,  tlie  same  being  t^e  full  extant  of  the  pen- 
alty in  the  said  bond  marked  Exhibit  B." 

For  answer  defendants'  Taylor  and  Hunter 
filed  a  verified  general  denial.  For  reply 
plaintiff  attempted  to  predicate  a  new  cause 
of  action  upota  an  "account  stated,"  to  which 
a  motion  to  strike  was  sustained.  The  cause 
was  tried  to  the  court,  and  a  demurrer  sus- 
tained to  the  evidence  of  plaintiff,  Judgment 
entered  for  defendants,  ajad  plaintiff  brings 
the  case  here.  No  Judgment  was  taken 
against  Carr. 

[1]  The  court  erred  In  sustaining  the  de- 
murrer to  the  evidence ;  this  for  the  reason 
that  tbe  evidence  shows  that  In  September, 
1912,  the  name  of  Stimpson  Computing  Scale 
Company  was  changed  according  to  law  to 
the  Detroit  Automatic  Scale  Company,  plain- 
tiff herein ;  that  this  contract  and  bond  were 
subsequently  entered  Into  by  plaintiff  ubder 
its  old  name,  to  wit,  Stimpson  Computing 
Scale  Company;  that  this  bond  was  deliver- 
ed to  the  agent  of  the  plaintiff,  the  Detroit 
Automatic  Scale  Company,  and  was  accept- 
ed by  It;  that  the  prlbiclpal  of  said  bond, 
Carr,  continued  to  work  for  plalntifl;  that 


said  plaintiff  was  erroneously  described  In 
said  bond  under  Its  former  name,  after  it  had 
changed  its  name  by  authority  of  the  secre- 
tary of  state.  The  evidence  further  shows 
that  there  was  no  change  whatever  lo  the  or- 
ganization of  the  plaintiff  after  the  change  In 
its  name ;  that  plaintiff  is  tbe  same  corpora- 
tion described  in  said  bond  and  contract  as 
the  "Stimpson  Computing  Scale  Company," 
as  alleged  in  plaintiff's  petition. 

In  Peever  Mercantile  Co.  r.  State  Mut. 
Fire  Ins.  Ass'n,  23  S.  D.  1,  119  N.  W.  lOOS. 
19  Ann.  Cas.  1236,  the  facts  were;  Plaintiff 
was  Incorporated  under  tbe  name  of  "Pee- 
ver-Gorman  Mercantile  Company,"  but  its 
name  was.  In  January,  1907,  changed  accord- 
ing to  law  to  "Peever  Mercantile  Company." 
On  April  11,  1007,  defetadant  issued  a  renew- 
al policy  of  Insurance  to  plaintiff,  insuring 
Its  stock  of  goods  in  the  name  of  "Peever- 
Gorman  Mercantile  Company,"  which  policy 
was  addressed  and  mailed  to  "Peever-Gor- 
man  Mercantile  Company,"  received  by  plain- 
tiff and  retained  by  it,  after  which  plaintiff 
paid  a  part  of  tbe  premium  thereon  afid  exe- 
cuted a  note  for  tbe  balance.  The  property 
was  des^yed  by  fire.  In  a  suit  on  tbe  poli- 
cy defendant  defended  upon  the  ground  that 
said  renewal  policy  was  issued  to  plaintiff 
without  any  knowledge  that  it  bad  ceased  to 
exist,  and  without  any  notice  that  idaintlff 
had  changed  its  name;  tbat  therefG"re  it  waa 
not  liable  to  plaintiff  for  the  loss.  Tbe  court 
said: 

"It  is  quite  clear  from  the  findings  of  tbf 
court  that  the  present  plaintiff  and  the  Peever- 
Gorham  Mercantile  Company  are  one  and  the 
same  corporation,  and  tbat  the  amendment  of  Its 
articles  of  incorporation  did  not  in  any  way 
change  its  Identity  as  a  coriraration.  •  *  * 
It  is  clear,  therefore,  that,  the  renewal  policy 
having  be^  mailed  and  received  and  retained 
by  the  plaintiff,  the  plaintiff,  having  sustained  a 
loss  during  the  existaioe  of  the  renewal  wdicy, 
was  entitled  to  recover  for  such  loss  in  this  ac- 
tion, and  that  the  mere  fact  that  its  articles  of 
incorporation  had  been  amended  by  a  change  in 
the  name  of  the  corporation  did  not  affect  its 
rights  to  recovar  under  the  renewal  policy. 
•  •  •  *With  reference  to  the  effect  of  chang- 
ing the  corporate  name  It  may  be  stated  tbat 
It  has  no  effect  whatever,  in  theory  of  law, 
upon  the  identity  of  tbe  corporation,  although 
it  may  have  the  effect  of  inducing  additional 
averments  in  pleading  In  particular  cases.'  10 
Cyc.  156;  Trinity  Church  v.  Hall,  22  Conn. 
125 ;  7  Am.  &  Eng.  Enc.  of  I*w  (2d  Ed.)  686, 
667;  Weiaey  v.  Shenandoah  Iron,  etc.,  Co..  83 
Va.  768,  3  S.  B.  370.  It  Is  quite  clear  from 
the  evidence  and  findings  hi  the  case  at  bar  that 
the  identity  of  the  plaintiff  corporation  was  not 
changed  by  the  amendment  in  the  name.  It  oc- 
cupied the  same  premises  and  continued  the  same 
business  and  had  practically  the  same  officers. 
In  our  opinion  the  court  was  right  in  holding 
that  the  renewal  policy  was  in  effect  mailed  to 
the  plaintiff,  although  issued  and  addressed  in 
the  name  of  tbe  old  c<Hrporation,  and  that  its  re- 
tention by  tbe  plaintiff  was  in  legal  effect  an  ac- 
ceptance of  the  policy,  and  thereby  created  a 
binding  contract  between  the  defendant  and  the 
plaintiff.  Tbe  change  in  the  name  'does  not 
amount  to  the  creation  of  a  new  corporation, 
since  under  the  new  name  all  its  original  rights, 

Srivileges,  liabilities,  remained  Intact'  7  Am. 
i  Eng.  Enc.  of  Law  (2d  Ed.)  supra." 
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In  Roberts  t.  Mosler,  8S  Okl.  601, 1S2  Pac. 
678,  Ann.  C&s.  1914D,  428,  In  the  syUabos 
it  Is  said: 

"A  coDtract  or  obligation  may  be  entered  isto 
by  a  person  by  any  name  be  may  dioose  to  as- 
sume. The  law  only  looks  to  tbe  identity  of  tbe 
individual,  and  wben  tbat  is  clearly  establisbed 
tbe  act,  wben  free  from  frand,  will  be  Unding." 

And  In  Clement  v.  (Mty  of  Latfarop  (O.  C.) 
18  Fed.  885,  tbe  court  said: 

"It  it  appears  from  the  allegations  and  proof 
that  the  obligation  sued  upon  was  intended  to 
be  the  obligation  of  the  corporation  sued,  a  re- 
covery wiU  not  be  defeated  by  reason  of  a  mis- 
nomer alone.  Such  misnomer  at  the  corporation 
will  not  prevent  a  recovery,  'either  by  or  against 
tlie  corporation  in  its  true  name,  provided  ita 
id«itity  with  that  intended  by  ttie  oarties  to  the 
instrument  be  averred  In  the  nleadings  and  ap- 
parent in  the  proof.*  Ang.  &  A.  Corp.  par.  234 ; 
Daniel,  Neg.  Inst.  par.  399;  Dill.  Mun.  Corp. 
(3d  Ed.)  par.  179;  Minot  v.  Boston  Aflylunf, 
7  Mete.  [Mass.]  41&  It  is  enough  if  the  iden- 
tity of  the.  corporation  is  unmistakable,  either 
from  the  face  of  the  Instrument  or  from  tiie 
averments  and  proof." 

But  dtfendants  oontend  they  are  not  lia- 
ble for  the  reas^u  they  ner^  agreed  to  an- 
swer to  plalntlfl  tor  any  sum  whaterer,  the 
bond  being  executed  to  the  Stlmpson  Comput- 
ing Scale  Company,  and  that  they  cannot  be 
held  beyond  the  express  terms  of  their  con- 
tract The  bond  is  not  amblgoous,  and  it 
should  be  construed  according  to  the  intent 
of  the  i>artie3  thereta  While  It  is  executed 
to  the  Stlmpson  Computing  Scale  Company, 
the  evidence  shows  that  said  compimy  and 
plaiutlCf  here  are  one  and  the  same  company ; 
that  plaintiff  changed  Its  name  prior  to  the 
execution  of  the  bond,  but  that  the  bond 
was  delivered  to  the  agent  of  plaintiff  and 
accepted  by  It;  and,  under  the  authorities 
above  cited,  we  do  not  think  defendants' 
contention  tenable. 

[2]  But  tbe  court  waB  right  In  sustaining 
defendants'  motion  to  strike  the  reply  of 
plaintiff  to  the  verified  general  denial  of  de- 
fendants; this  for  the  reason  that  the  an- 
swer did  not  contain  "new  matter"  entitling 
plaintiff  to  a  reply  thereto  under  Rer.  Laws 
1910,  S4753.  which  provides: 

"When  tbe  answer  contains  new  matter,  the 
plaintiS  may  reply  to  such  new  matter,  denying, 
generally  or  epecifically,  each  allegation  con- 
trovertea  by  bmi;  and  he  may  allege,  in  ordi- 
nary and  concise  language,  and  without  repeti- 
tion, any  new  matter  not  inconsistent  with  the 
petition,  constituting  a  defense  to  such  new  mat- 
ter in  the  answer.  •  •  • 

The  amended  petition  was  based  both  up- 
on the  bond  and  an  Itemized  accoimt  attach- 
ed as  an  exhibit  to  the  petition.  Plaintiff,  by 
Its  reply  to  the  verified  general  denial  <rf  de- 
fendants, alleged  that  on  or  about  March  5, 
1914,  plaintiff  and  defendant  Carr  checked 
over  said  accounts  and  agreed  upon  the 
amoinit  due  plaintiff,  which,  it  alleged,  consti- 
tuted an  account  stated  between  them ;  that 
defendants  Taylor  and  Hunter  accepted  a  let- 
ter from  plaintiff,  showing  the  amount  due 
It  from  aald  Carr,  and  that  tb^  promised 


in  writing  to  make  erety  ^ort  to  secure 
payment  of  said  account  by  Carr,  and  for 
that  reason  plaintiff  alleged  defendants  are 
estopped  to  deny  liability  on  tbe  bond.  It 
will  therefore  be  seen  that  no  "new  matter" 
was  alleged  in  the  answer  to  which  a  re- 
ply could  be  filed,  and  that  said  matters  al- 
leged also  constituted  a  departure  from  the 
original  petition.  In  that  plaintiff  attempted 
to  set  up  an  account  stated  and  a  plea 
of  estoppel  against  defendants'  doiylng  lia- 
bility on  the  bcmd. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  reversed,  and  the  caust* 
remanded,  with  directions  to  grant  a  new 
trial.  All  the  Jnsticea  concur,  exc^t  HAR- 
DX  and  BSEfTT,  JJ.,  not  partlc^tlng. 


DUNN  v.  BARRY  et  sL    (Civ.  1741.) 

(District  Coart  of  Appeal,  Third  District,  Cali- 
fornia.    Nov.  19,  191T.) 

1.  MOBTQAOES  «=»408— FOBECLOBtraB— COKDl- 
TIONB— ESTOPPEI^ 

Under  a  note  and  mortgage  providing  that 
on  default  in  any  installment  of  interest  both 
principal  and  interest  should  become  immedi- 
ately due  and  payable  at  the  option  of  tbe  bold- 
er of  the  note,  where  the  holder  accepted  the 
first  two  installments  of  interest  only  after  pro- 
test against  delay  be  would  not  be  estopped  for 
default  in  payment  of  third  installment  to  ad- 
vance the  maturity  of  the  principal  witbovt 
prior  notice  of  bis  mtcntion  so  to  do;  the  true 
rule  being  that  the  holder  has  the  right  where 
he  acts  promptly  exercise  his  option  upon 
default  in  any  installment 

2.  MOBTOAQEB  ^»401(2)— FoBKLOSOU— De- 
FAtTLI^-OPTIONS  IN  MOBTOAOE. 

A  provision  in  a  mortgage  giving  the  autet- 

Sagee  the  option  to  declare  the  entire  amount 
ue  upon  default  in  payment  of  any  installmeDt 
of  interest  will  not  be  construed  a  penalty. 

3.  MOBTQAOES  ^»40S  —  FOBBCLOSUU  —  DE- 
FAULT— ESTOPPBZ. 

In  an  aetim  to  foreclose  a  mortgage  after 
exernse  of  option  to  declare  entire  amount  due 
for  failure  to  pay  installments,  held,  under  evi- 
dence, that  the  mortgagee  had  not  lulled  the 
mortgagor  into  security,  but  had  acted  in  good 
faith  in  exercising  bis  optioL 

4.  MOBTQAOBS  «Es>4]£(l)  —  FoBKOLOSUBX— De- 
fault—Excuse. 

That  the  mortgagor  did  not  know  the  mort- 
gagee's address  would  not  excuse  payment  of 
installments  when  due  in  view  of  Civ.  Code,  { 
1500,  declaring  tiiat  an  obllgatltai  may  be  ex- 
tinguished by  a  deposit  in  the  name  of  a  credi- 
tor. 

5.  MOBTOAQES  ^>401(5)— FOBECEXmUBB— I^V- 
DEB  AnSB  OKTAUVr. 

After  the  mortgagee  had  exercised  Us  op- 
tion to  declare  the  whole  amount  due  and  pay- 
able, his  right  of  foreclosure  could  not  be  de- 
feated by  a  tender  of  all  interest  due ;  a  tender 
of  tho  full  amount  of  the  note  being  essential. 

6.  Costs  *=»M0(4)— Fbivoi.ou8  Appeal— Im- 
position OP  Penaltt. 

Where  mme  of  the  appellant's  specifications 
as  to  the  insofficiencr  of  tbe  evidoice  to  aup- 
port  the  cowt's  fiodlngs  are  contraty  to  tbe 
express  stipulations  of  the  parties,  or  are  ad- 
dressed to  matter  entirely  immaterial,  while  as 
to  others  respondent  points  oat  portions  of  th« 
record  justifying  tbe  court* a  condualoDS,  and 
answers  every  ccmtention  of  appdlant  wbo  has 
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failed  to  fik  a  reply  biiri,  and  made  no  oral 
argument,  a  penaltj  will  be  impoaed. 

Appeal  from  fiuperlor  Gout,  Kinsi  Ooan- 
ty ;  M.  Ix  Sbort,  Jadge. 

Acdcm  b7  James  L.  Dunn  against  Bobert 
Barry  and  others.  From  a  decree  for  plain- 
tiff, and  from  an  order  denying  motion  for 
new  trial,  defendant  named  and  Ida  M.  Barry 
ai;q>eaL  Affirmed,  wltb  $100  damages  Cor 
frirolous  appeal. 

W.  A.  Hartln,  of  Los  Angeles,  for  appel- 
lants. O.  W.  Pendletw,  Jr.,  and  John  W. 
Bankln.  botb  of  Los  Angeles,  for  respondent. 

BURNETT,  J.  The  action  was  for  the 
foreclosure  of  a  mortgage  glren  to  secure  the 
payment  of  a  prranissory  note  for  110,000- 
The  note  and  mortgage  called  for  the  pay-' 
ment  of  the  intei-est  Qnarterly,  and  provided 
that  should  default  be  made  in  the  payment 
of  any  Installment  of  interest  when  due,  then 
the  whole  sam  of  principal  and  interest  shall 
become  immediately  due  and  payable  et  the 
option  of  the  holder  of  the  note.  The  first 
quarterly  installmrat  of  interest  became  due 
on  June  23, 1914,  but  was  not  paid  when  due ; 
$120  of  such  interest  being  paid  by  appel- 
lants on  July  1, 1914,  and  tbe  balance  of  said 
Installment,  to  wit,  $106,  was  paid  about 
two  weeks  after  said  July  Ist  The  second 
quarterly  Installment  of  interest  fell  dne  on 
September  23,  1914,  aod  was  paid  by  appel- 
lants on  October  16th,  following.  The  third 
payment  was  due  on  December  23,  1914,  and 
it  not  being  paid,  respondent  on  January  12, 
1915,  served  upon  appellants  and  each  of 
them  a  notice  of  election,  declaring  the  whole 
of  said  $10,000  note  due  and  payable  for  the 
nonpayment  of  the  quarterly  Installment  of 
Interest  due  Dec^ber  23,  1914,  and  on  Jan- 
uary 18th  following  the  complaint  in  foreclos- 
are  was  filed.  On  January  22,  1915,  appel- 
lant tendered  to  respondent  In  gold  coin  the 
sum  of  $225  In  payment  of  the  Interest  that 
was  due  on  said  December  23,  1914,  and  $5 
additional,  being  the  Interest  on  said  interest 
of  $225  from  December  23d  to  January  22d, 
and  then  and  there  offered  to  pay  all  costs 
incurred  In  said  action  by  respondent  and  an 
attom^B  fee  of  $60,  which  offer  and  tender 
was  by  respondent  refused.  The  case  went 
to  judgment,  and  the  court  found  that  there 
was  due  plaintiff,  in  tbe  aggregate,  the  sum 
of  $11,024.71,  and  decreed  a  foreclosure  In 
the  usual  form.  From  the  Judgment  and  the 
order  denying  a  motion  for  a  new  trial,  the 
appeal  Is  taken. 

ri]  Tbe  first  point  made  by  appellants  is: 

"Tbe  respondent  accepted  all  prior  payments 
from  appellants  after  such  payments  were  due, 
and  he  did  so  voluntarily  wltnout  protest ;  there- 
fore be  is  estopped  to  elect  to  advance  the  ma- 
turity of  tbe  principal,  he  not  haviiw  served 
upon  appellaara  any  prior  notice  of  lus  Intui- 
tion so  to  do." 

But  appellants  are  mistaken  as  to  the  fact 
and  the  principle  of  law  or  equity  embodied 
in  said  proposltitm.  As  to  the  acceptance  of 
sfzld  paymaits  the  court  found : 


"That  said  Dunn  accepted  each  of  sudi  pay- 
ments only  after  protest  at  the  delay,  and  that 
said  plaintiff  at  all  times  prior  to  the  com- 
mencement of  this  action  urged  and  demanded 
that  said  defendante  pay  tfie  interest  due 
promptly  when  the  same  should  become  due,  and 
never  at  an;  time  consented  to  the  same  being 
paid  tardily,  but  on  the  contrary  on  former 
occasions,  when  said  defendants  Barry  did  not 
pay  to  plaintiff  interest  doe  from  them  to  him 
prompti^  when  tbe  same  became  due,  that  said 
plaintiff^  informed  said  defendants  Barry  that 
unless  tbe  same  was  paid  promptly,  he  would 
foreclose  bis  said  mwtgage. 

We  have  examined  the  record,  and  ascer- 
tained that  there  is  sufficient  evidence  to  sup- 
port said  finding. 

fiforeover,  it  Is  not  a  proper  case  to  Invoke 
the  principle  of  estoi^l,  as  claimed  by  ap- 
pellants. It  does  not  follow  that  because 
the  holder  of  the  note  after  default  in  the 
poj'ment  of  an  installment  <3t  Interest  has 
elected  to  waive  immediate  paymoit  and  ac- 
cept the  cmipoandlnff  of  Interest  as  provided 
for,  or  has  acc^ted  tbe  tardy  payment  of  the 
same,  and  has  failed  to  exercise  bis  option  to 
declare  the  whole  amount  of  the  claim  dne, 
be  Is  bound  to  waive  its  exercise  at  all  sub- 
sequent defiiults,  miless  be  give  prior  notice 
of  his  Intention  to  make  his  electt(»i.  ^e 
true  and  Just  rule  is  that  while  he  exerdses 
his  option  promptly  he  may  do  it  at  the  ma- 
turity and  upon  default  of  any  installnient  of 
the  intwest  Oampbell  v.  West,  89  OaL  19T. 
24  Pac.  1000;  O'Connor  v.  Meskill  (N.  J.  Ch.) 
39  Atl.  1061. 

[2]  TbB  mlBtake  of  appellants  is,  in  the 
assumpUon  that  herein  is  Involved  a  forftf- 
ture,  88  did  the  cases  dted  by  Oiem.  "Such 
a  provision  in  a  mor^ge  0.  ft,  a  provision 
giving  the  mortgagee  option  to  declare  tbe 
entire  amoont  dn«  vipoa  default  in  the  pay- 
ment of  any  Installment  of  interest)  is  not 
conatmed  a  penalty,  but  an  agreoneot  as  to 
the  time  when  a  deM  shall  become  doe, 
and  mforceable  according  to  Its  terma" 
Jones  on  Mortgages  (7th  Kd.)  |  IIU ;  Whltch- 
er  V.  Webb,  44  CaL  127;  Bank,  etc,  et  al.  v. 
Mundy,  162  in.  App.  188;  Cnrran  t.  Houston, 
201  lU.  442.  66  N.  B.  22&  As  said  in  the 
Whltcher  Case,  supra : 

"The  ecmtract  was  fair  In  Its  terms.  Tbei;e  is 
certainly  nothing  contrary  to  equity  or  good 
conscience  for  parties  to  provide  that  interest 
as  such  shall  be  payable  at  stated  periods  of 
time,  or  to  stipulate  that  a  default  in  its  pay- 
ment at  the  day  shall  leave  it  optional  with  the 
creditor  to  insist  upon  tbe  payment  of  the  whole 
debt.  *  *  *  Nor  do  we  see  that  the  case 
presents  any  element  of  a  forfeiture  souf^ht  to 
be  enforced,  or  falls  within  the  application  of 
any  principle  of  equity  upon  which  relief  against 
a  forfeiture  is  sometimes  extended.  Tbe  prom- 
ise is  an  absolute  one  In  the  first  instanco  to 
pay  the  interest  when  due,  and  conditional  in 
the  second  instance  that,  failing  tn  the  first,  the 
ohligor  will  at  once  be  hound,  at  the  option  of 
the  creditor,  to  pay  a  larger  sum,  which  lancer 
sum  Is.  however,  nothing  more  than  he  really 
owes  already,  and  must,  under  any  circnmstanc' 
es,  sooner  or  later  be  called  on  to  pay." 

[3]  Nor  is  there  any  more  merit  in  tbe  con- 
tention of  appellants  that: 

"Tbe  respondent,  as  to  the  default  in  interest 
upon  which  tbe  present  foreclosure  is  predicated. 
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expreulr  and  s^fictllj  lulltd  appellants  Into 
a  sense  of  sccuritr." 

The  finding  as  to  that  being  adverse  to  the 
claim  of  appellants  was  to  the  effect  that  they 
were  not  hilled  into  security  by  any  act  or 
declaration  of  respondent,  nor  were  they  mis- 
led or  deceived  by  anything  done  or  said  by 
respondent.  In  support  ot  this  finding  it  is 
sufHcIent  to  quote  the  following  tesUmony 
of  respondent: 

"When  I  saw  Mr.  Barry  on  December  23, 
1014,  and  he  said  he  would  pay  the  interest  in 
a  few  days,  I  did  not  say  that  was  all  right. 
I  did  not  say  anything  at  all  similar  to  that, 
I  said  nothing  to  him  about  being  willing  to 
glTe  him  any  additional  time  in  which  to  pay 
his  interest  I  never  iatended  to  convey  to  Mr. 
Barry  the  belief  that  as  a  result  of  my  failing 
to  insist  that  be  pay  punctually  the  iuEtaUment 
of  interest  which  fell  due  December  23,  1914,  I 
would  not  foreclose  On  every  occasioa  when 
the  interest  was  falling  due,  I  notified  Mr.  Bar- 
ry ten  days  or  so  previoun  to  it  falling  due  ask- 
ing that  the  interest  be  paid  when  it  was  due, 
and  I  often  threatened  Mr.  Barry  with  fore- 
closure if  he  did  not  pay  it  promptly  in  the 
future.  And  I  saw  Mr.  Barry,  one  oi  the  de- 
fendants in  this  action,  in  Los  Angeles  on  De- 
cember 23,  1914.  At  that  time  I  demanded  pay- 
ment of  the  interest  due  on  the  ¥10,000  mort- 
gage." 

Other  circutuBtances  are  detailed  by  the 
witnesses  that  fortify  the  conclusion  that  he 
acted  in  perfect  good  faith,  and  that  there 
existed  no  ground  for  Just  complaint  on  the 
part  of  appellants.  The  fact  that  he  was 
quite  Indulgent  In  reference  to  the  prior  pay- 
ments does  not,  of  course,  militate  in  the 
least  agaii»t  his  rl^t  to  foie<Aoae  for  the 
third  default. 

[4]  The  third  contention  that  appellants 
did  not  know  where  to  send  the  Intereet, 
since  respondent's  letters  came  from  different 
points  in  Northern  Oallfomla,  Is  entirely  des- 
titute of  merit.   As  to  this  the  court  found : 

"That  it  is  true  titat  at  the  time  of  the  filing 
of  the  amended  answer  of  the  defendants  Barry 
herein  plaintifE  was  a  resident  of  the  city  of 
Alameda.   •   •   •  That  it  Is  not  true  that  the 

f>articular  or  specific  address  of  said  plaintiff 
a  said  city  ot  Alameda  was  unknown  to  said 
defendants  or  to  tAXitet  of  them,  *  *  *  hut 
that  it  is  on  the  contrary  true  that  at  all  times 
eubsegaent  to  several  months  prior  to  the  in- 
stitution of  this  action  said  defendants  Barry 
and  each  ot  them  were  informed  by  plaintiff 
and  knew  the  exact  and  spedBc  address  ot  said 
plaintiff  in  the  said  city  of  Alameda  and  tlw 
number  of  the  street  of  such  addren." 

Dunn  80  testlfledi  and  tbere  Is  circumstan- 
tial evidence  to  the  same  effect  But  even 
if  aiq^ellants  had  not  known  the  aiiedflc  ad- 
dress they  could  have  made  the  jtayment  as 
provided  In  section  1500  of  the  Civil  Code. 

[1]  Manifestly  the  tender  of  all  the  Inter- 
est due  after  plaintiff  had  exercised  hla  option 
to  advance  the  maturity  ot  the  note  could  not 
affect  the  right  of  respondent  to  bring  suit. 
whiiA  right  had  already  vested.  It  appel- 
lants had  tendered  the  fall  amount  due  on 
the  note,  Including  the  prlndpal,  they  would 
then  have  met  the  obligation  which  they  had 
Incurred.   In  other  words,  when  appellants. 


15  days  after  receiving  notloa  <rf  respondrait'a 

election,  made  the  tender  they  aetnally  owed, 
according  to  their  agreement,  the  sum  of 
$10,000,  with  interest,  and,  of  course,  they 
could  not  by  tendering  $200  or  $300  Impair  the 
right  of  respondent  to  maintain  an  acti<Mi  for 
the  full  amount  due.  Tlie  proposition  is  too 
plain  for  argument 

[6]  There  are  many  specifications  of  lb* 
insufficiency  of  the  evidence  to  support  cer- 
tain findings.  Some  of  these  specifications 
are  contrary  to  the  express  stipulatlMi  of  the 
parties,  some  of  them  are  addressed  to  mat- 
ters entirely  immaterial,  and  as  to  the  oth- 
ers, respondent  points  out  portions  of  the 
record  which  entirely  Justify  the  court's  con- 
clusions. We  can  see  no  earthly  good  In  notic- 
ing them  specifically.  Indeed,  respondent  has 
clearly  and  ooncluslvely  answered  every  con- 
tention of  appellants,  and  the  latter  must 
have  concluded  that  no  plauaible  reply  conld 
be  made  as  they  filed  no  closing  brief,  nor 
have  they  made  any  oral  argument  The  fact 
is  that  one  can  hardly  re^t  the  conclualna 
that  this  appeal  was  taken  tar  the  purpose  of 
delay.  There  is  certainly  less  merit  in  the 
various  contentions  than  usually  character- 
izes the  position  of  an  appellant  We  con- 
sider it  a  proper  case  to  Impose  a  penalty. 

The  jndgm«it  and  order  are  ther^ore  af- 
firmed, witti  $100  damages  fOr  a  frlTolons 
BFpe&l. 

We  concur:  GHIPMAN,  P.  J.;  HABT.  7. 


JONES  ▼.  MANNTNO  et  al    (Civ.  1913.> 

(District  Court  of  Appeal.  Second  District, 
California.  Nov.  15.  1017.  Hehenring  De- 
nied by  Supreme  Court  Jan.  14,  1018.) 

1.  Elections  «=>53— Eiaenow  Ofpicebs. 

Election  ofiicers  cannot  recover  more  tha» 
$10  for  services  at  an  election  either  from  the 
County  or  the  supervisors,  under  Pol.  Code,  $ 
1072,  80  providing,  even  though  the  precincts 
contained  more  than  200  voters  in  violation  of 
Pol.  Code,  i  1127,  and  the  work  required  four 
days  and  nights. 

2.  AssiONUEKTs  *»24(2)— Oadbbs  of  Ac- 
tion—Personal Injubieb. 

Causes  of  action  for  damages  for  haviug  to 
work  without  sleep  for  four  nights  snd  days, 
suffering  mental  and  physical  anguish  and  loss 
by  absence  from  business,  are  not  asngnable. 

Ai^>eal  from  Superior  Court,  Loa  Augries 
County ;  Grant  Jackson,  Judge. 

Action  by  M.  O.  Jones  against  G.  D.  Man- 
ning, Blcfaard  H.  Norton,  F.  £.  Woodley.  W. 
E.  Hlnshaw,  and  B.  W.  Prldham.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

P.  S.  McNutt,  of  liOB  Angeles,  for  appel- 
lant A.  J.  mil,  Goon^  CODUflet,  and  David 
K.  furies,  Depnty  County  Counsd,  both  of 
Los  Angeles,  fm:  respondents. 

WORKS,  Jndge  pro  tem.  TUs  actlfm  was 

commeuced  against  the  respondents,  who 
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were  membm  of  the  board  of  supervlsM^ 
of  Los  Angeles  eouiit7.  to  recover  against 
them  as  Individuate  for  certain  alle^  omis- 
sions on  their  part  to  perform  duties  wWcb 
the  aMKllant  contends  were  enjoined  upon 
than,  as  saperrlsors,  by  law.  Tbe  appellant 
sued  aa  assignor  of  several  oCber  persons. 
I>emarrer8  to  the  amended  c(»nplatnt  on  be- 
half of  each  of  the  reqwndsnts  were  sus- 
tained wlthoot  leave  to  amend,  and  Judg- 
ment went  acoordlngly.  The  appeal  ia  frran 
the  judgment. 

We  learn  from  the  amended  complaint  that 
appellant's  assignors  were  appointed  by  the 
supervisors  to  serve  as  election  otDcers  In 
certain  precincts  in  the  city  of  Oloidal^  at 
the  general  election  ot  Kovember,  1914 ;  that 
they  served  aa  sndi  election  officers,  the  pe- 
riod of  service  of  each,  including  the  time  ex- 
pended in  the  counting  of  the  ballots  cast  at 
the  election,  being  more  than  foor  days  and 
'nights;  that  each  of  the  assignors  presented 
his  claim  against  the  county  at  the  rate  of 
^  for  each  eight  hours  of  serrice ;  that  the 
supervisors  allowed  each  dalm  to  the  ex- 
tent of  |1(^  but  rejected  each  for  the  excess; 
that  there  Is  due  appellant  certain  spedflc 
amounts  on  the  claim  of  each  of  bis  as- 
signors, the  amount  alleged  to  be  due  in  each 
Instance  being  |10  less  than  the  amount  tor 
which  the  claim  was  presented,  thus  show- 
ing the  collection  and  acceptance  trcfm  the 
county  of  the  amount  allowed  each  assignor 
by  the  saperrlsors ;  that  all  the  claims  were 
assigned  to  appellant  before  the  complaint 
was  filed ;  that  the  supervisors  did  not,  before 
the  election,  as  required  by  section  1127  of 
the  Political  Code,  as  In  force  at  that  time, 
divide  Glendale  Into  voting  precincts  coQ- 
taining  not  more  than  200  voters ;  that  In 
the  precincts  In  which  appellant's  assignors 
served  as  election  officers  there  were 
tered.  at  the  time  of  the  election,  respective- 
ly, 1,029,  965.  1,099,  and  873  voters,  and  the 
respondents  knew  the  number  in  each  pre- 
cinct ;  that  the  votes  actually  cast  In  the  same 
precincts  were,  respectively,  782,  774,  889, 
and  715;  that,  by  reason  of  the  failure  of 
the  respondents  to  eetablish  precincts  con- 
taining lees  than  200  voters  each,  the  aiK>el- 
lant's  assignors  were  compelled  to  serve  as 
election  officers  for  the  periods  of  time  above 
mentioned;  that  by  reason  of  this  service, 
"and  the  consequent  loss  of  sleep  and  the 
nervous  strain,"  the  plaintiff's  assignors 
"suffered  greatly  both  from  mental  and  bod- 
ily fatigue,  besides  being  deprived  from  pur- 
suing their  ordinary  calling  for  a  period  of 
four  days" ;  that  each  of  the  respondents  is 
Indebted  to  the  appellant  in  the  sum  of 
9371^,  that  being  the  total  of  the  amounts 
previously  alleged  to  be  due  each  of  the  as- 
signors, after  deducting  $10  frran  the  amount 
originally  diarged  at  the  rate  of  $3  for  «ich 
ei^t  hours  of  service.   Judgment  for  $371.25 


against  eadi  of  the  respondents  Is  thva  pray- 
ed for. 

There  are  several  manliest  uncertainties  In 
the  am«ided  complaint,  going  to  Its  very  sub- 
stance; but  the  demurrers  were  all  general 
only,  and  they  need  not  have  been  more  to 
be  effective 

[1]  If  we  view  the  action  as  one  for  the 
services  of  appellant's  assignors,  tbe  amend- 
ed complaint  Is  insufficient  because  it  shows 
that  th^  have  been  paid  In  full.  Election 
officers,  by  express  limitation  contained  Id 
the  statute,  cannot  be  paid  a  greater  com- 
pensation than  flO  for  each  election  during 
which  they  serve.  Pol.  Code,  S  1072.  The 
fact  that  the  enactment  applies  to  claims 
against  the  county  treasury,  while  this  ac^ 
tl<Hi  Is  against  the  supervisors  as  Individu- 
als, can  make  no  difference.  There  was  n/i 
contract,  either  express  or  Implied,  between 
the  respondents  and  appellant's  assignors. 
The  latter  have  been  paid  the  amount  due 
th^  from  the  county  treasury,  the  only 
source  from  which  they  could  demand  pay- 
ment under  the  law. 

(2]  If  the  action  be  regarded  as  one  to  re- 
cover damages,  the  amended  complaint  is 
equally  defective.  The  action  cannot  be  main- 
tained by  tbe  appellant  for  t^e  reason  that 
tbe  ciaims,  being  strictly  personal  and  un- 
connected with  any  Injury  to  property,  are 
not  assignable.  The  demands  arise  from  an 
alleged  omisalm  tortious  in  charax^,  and  the 
rule  Just  stated  is  tbe  general  rale  as  to  such 
demands.  4  Gyc.  24;  Lawrence  v.  Sfnrtin, 
22  Cal.  173;  Archer  v.  Freeman,  124  GaL 
628,  032,  D7  Pac.  474. 

We  need  not  take  the  time  nor  tbe  q>ace 
to  mention  other  objections  vrhlcb  respond- 
ents make  to  the  sufficiency  of  aM?elIaut'8 
pleading.  It  is  enough  to  say  that  It  appears 
not  to  present  the  semblance  <tf  an  action- 
able controversy. 

The  Judgment  Is  affirmed. 

We  concur:   COMBEY.  P.  J.;  JAMES.  J. 


BAILBT  V.  MOSHIER.   (Civ.  1740.) 
(District  Court  of  Appeal,  "niird  District,  Cali- 
fornia.  Nov.  20,  1917.) 

1.  Bizxa  AND  Norse  «»527(1}  —  Pathknt  — 
llTXDviioB—SunrtomGT. 

Bvidence  held  to  sustain  findii^  that  cei^ 
tain  special  payments  were  made  as  alleged  on 
a  promissory  note. 

2.  Oosis  ^»42(8)— BmoT  of  Tender— Ap- 

FBOXIUATE  AUOOHT. 

Where  there  was  a  triflin;^  balance  due  on 
a  note  and  mortgage  securing  it,  of  the  amount 
of  which  defendant  was  uncertain,  bis  tender 
and  deposit  of  tbe  approximate  amount  to  plain- 
tiff's credit  authorised  award  of  costs  to  de- 
fendant 

3.  WiTNEfeEs  «s»159g)— Tbansactioks  with 
Decedento— Cbosb  -  ExAm  natio  n. 

In  an  action  for  balance  due  on  note,  whare 
a  payment  bad  been  mode  to  plaintiff,  which 
defeodaat  claimed  was  to  be  applied  on  the 
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note,  and  wUdt  pl^tlff  doiM,  it  ms  ptapw 
on  crow-wamlnaflon  to  uk  plaintiff  from  wnom 
he  receired  a  check  for  the  amooQt  of  such  al- 
leged part  payment,  although  auch  check  waa 
made  prior  to  hia  ownerahlp  of  the  note;  each 
matter  not  bting  objactioiiable  aa  relatinc  to 
a  tranwction  hetween  defendant  and  tbt  pa7«e 
alnce  deceased. 

4.  Evidence  «::3271(4)— SbzJ'-Sebvxno  Dxo- 

UBATIO  N»— PaTICENT. 

In  an  action  for  balance  dne  on  note, 
fendant'a  tet^imoo;  as  to  pajmentn  on  the  note 

before  the  original  pajee's  death  waa  not  objec- 
tionable  as  a  self-servlug  declaration  under  Code 
Civ.  Proc.  H  1860-1853,  1870. 
Q.  Witnesses  ^»150(13)  —  TBAHUcraoHS 
WITH  Decedent— Pathbnt. 
Nor  waa  euch  evidence  inadmissible  under 
Code  Civ.  Proc.  \  1880,  subd.  3,  prohibiting 
testimony  of  parties  to  action  or  proceeding 
^Inst  an  executor  on  a  claim  or  demand 
against  the  estate  of  the  deceased,  iriuce  audi 
testimony  did  not  relate  to  a  claim  or  demand 
against  the  estate. 

6.  Evidence  «=»4i30(10)  —  ADinssiBiLiTT  — 
Pabol  Evidence— Explaininq  Wbitinos. 

Defendant  in  action  for  balance  due  on  note 
waa  properly  allowed  to  explain  instrument  in 
terms:  "Bakersfield,  14th  Nov.,  1911.  Received 
from  D.  B.  Moshier  on  Qccoimt  of  note  of  $1600 
made  March,  1911,  fifteen  hundred.  Received 
on  the  above  mt*t  od«  thousand  doUara.  John 
B.  BaUey." 

7.  Apfeai,  akd  Bbbob  «s>1051(9>— Habiiuebb 
Ebbob. 

Error  in  pChnittinK  secondary  evidence  of 
contents  of  check  was  aarmless,  wh«re  counsel 
stipulated  that  it  aliould  be  considered  only  to 
fix  the  date  when  the  check  was  returned,  which 
was  shown  by  other  evidence. 

8.  Tbial  <S=»62(2)— Rbbuttal  Bvh>bnc»— Ad- 
wbsibizjtt. 

In  action  for  balance  due  on  note,  where 
defendant  had  made  payments  to  the  payee  be- 
fore the  letter's  death,  and  bad  testified  that 
the  note  represented  his  only  indebtedness  to 
the  payee,  It  was  proper  rebuttal  to  ask  plain- 
tiff what  he  knew  of  other  indebtedness  from 
the  defendant  to  the  payee;  plaintiff  claiming 
that  the  payments  were  on  other  indebtedness. 

9.  Appbai.  and  Ebbob  «=9l068(2)— HABMUtaa 

BbBOS— EXOLOSION  or  PlTIDBNCK. 

Error  in  exclading  proper  rebuttal  of  de- 
fendant*! evidence  that  the  note  waa  his  only 
indebtedness  to  the  payee  was  without  prejudice, 
where  the  witness  had  already  testified  that 
there  waa  another  indebtedness  on  which  the 
payments  were  made. 

Appeal  from  Superior  Court,  Kern  County ; 
E.  S.  Mahon,  Judge. 

Action  by  Joseph  L.  Bailey  against  D.  B. 
Moshier.  Judgment  for  defendant,  and  plain- 
tiff appeals.  AiHrmed. 

E.  If,  Foster  and  Gluu.  A.  Barnbart,  both  of 
Bakersfleld,  txa  svpellant  S.  Wymau  Smttb» 
of  Bakerafl^  for  respmdent 

BUBNEKTp  J.  The  action  la  for  Qie  bal- 
ance due  on  a  promissory  note  and  to  fwe- 
doM  a  chattel  mortgage  given  to  secure  the 
payuoit  of  the  same. 

The  note  and  mortgage  wen  executed  by 
the  defendant  on  March  21,  1911,  to  one  J. 
E.  Bailey  tor  the  sum  of  $2,500,  with  interest 
at  1  per  cent,  a  numtli.  J.  E.  BaUey  died,  and 
all  tai»  property  waa  regalarly  dlstribnted  to 
one  William  Bailey,  who  .aBs^ned  the  note 
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and  mortgage  In  controversy  to  plaintlfl,  who 

la  the  nephew  of  aald  decedent  Tbe  com- 
plaint alleges  that  no  part  said  note  waa 
paid  except  the  sum  of  91.000,  wbldi  waa  paid 
thereon  on  November  18,  1911.  and  that 
500  and  Interest  was  still  doe.  The  answer 
sets  np  that  In  addition  to  said  payment,  in 
the  month  ot  October,  1911,  the  sum  of  $1,- 
072.40  was  paid  on  said  note  by  ttae  Western 
Water  Company  to  John  E.  BaU^  for  and  cm 
behalf  of  the  defendant,  and  that  on  or  about 
the  17th  day  of  November,  1911,  the  sum  of 
$585  was  paid  to  the  said  John  B.  Bailey  by 
the  Kern  County  Land  Company  for  and  on 
belialf  of  the  defendant,  and  that  on  said  last- 
mentioned  date  the  sum  of  $35  was  due,  and 
that  the  defendant  has  tendered  plaintiff  the 
sum  of  $45,  and  that  he  has  at  all  times  beeu 
willing  and  able  to  pay  plaintiff  whatever 
sum  might  be  found  to  be  due. 

[1]  The  principal  controversy  is  as  to  the 
two  additional  payments  claimed  to  have  been 
made  by  respondent  It  la  contended  that  ttae 
evidence  Is  InsuSlclent  to  support  the  finding 
of  the  court  in  accordance  with  the  aver- 
ments of  the  answer.  We  are  at  a  loss  to  nn- 
derstand,  however,  why  axxclx  contention 
should  be  made.  It  might  be  said,  possibly, 
that  a  contrary  finding  would  be  supported, 
but  to  declare  that  there  la  no  legal  basis  In 
the  evidence  for  the  court's  conclusion  as  to 
these  payments  Is  to  Ignore  the  poslUve  and 
uneauivocal  testimony  of  the  defendant  him- 
self and  others  In  whose  statements  we  find 
nothing  improbable  or  even  suspicious.  The 
plaintiff  testified  that  on  October  21, 1911,  he 
received  for  his  uncle  a  check  from  the  Wes- 
tern Water  Company  for  the  sum  of  $1,072, 
that  he  took  the  check  to  his  uncle  John  E. 
Bailey,  who  was  sick  at  the  time,  that  the  Int- 
ter  Indorsed  It  and  plaintiff  "turned  It  In  to 
Mr.  Mack  at  the  Bank  of  Bakersfleld  and  be 
turned  It  In  on"  the  note  bold  by  one  W. 
O.  Collier  against  the  said  Joba  HL  Ball- 
ey,  and  said  note  was  thereup<«i  deliv- 
ered to  plaintiff.  It  may  be  said  that  It  was 
a  promissory  note  bearing  10  per  cent  inter- 
est iier  annum.  The  defendant  teetlfled  that 
<m  October  20, 1911,  he  gave  this  Mdtt  to  Bald 
Western  Water  Company: 

"Gentlemen;  Pay  J.  B.  BaUey  the  amount 
found  to  be  due  me  from  my  September  aocout 
and  diarge  same  to  my  acoount" 

It  appears  without  oontrovenv  Oiat  tlila 
order  was  made  and  honored,  and  that  In 
accordance  therewith  said  sum  was  paid  aa 
testified  by  plaintiff  on  October  21st  Thus 
fiur  Ihe  flltnatlrai  is  not  oi>en  to  dlqiut&  The 
defendant  testified  further  that  the  next  pay* 
ment  was  made  by  blm  In  caah  personally  to 
John  K  Bailey  on  November  12th  or  13th  at 
the  Ftnt  National  Bank  of  Bakersfleld  and 
that  the  amount  waa  $1,000  and  as  to  flila 
It  may  be  said  the  deftodant  produced  a  re< 
celpt  signed  by  the  payee.  We  have  then 
poslUve  proof  of  the  payment  of  $2,07^ 

On  November  17th  the  defendant  saya  be 
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Instructed  tbe  Kern  Oonnty  Land  Company 
to  make  a  payment  to  John  B.  Bailey  of  $586, 
and  "I  know  of  my  own  knowledge  that  the 
sum  of  $586  was  paid  to  JcAm  E.  Bailey 
through  the  Kern  County  Land  Company." 
There  can  be  no  doubt  about  this  as  the  re- 
cdpt  was  Introduced  In  evidence,  and  he  was 
corroborated  by  the  testimony  of  William 
Ebrdley,  the  superintendent  of  the  milling  de- 
partment of  said  company,  who  said: 

"John  E.  Bailey  came  to  my  office  in  the  mill- 
ing department  in  the  month  of  November,  1911, 
for  the  purpose  of  collecting  some  money  which 
1  had  been  authorized  to  pay  him  on  account 
of  D.  B.  Modiier.  1  paid  John  E.  Bailey  mon- 
ey at  that  time,  to  wit.  $5i^  It  was  paid  in 
a  draft  on  the  Kern  Oounty  Land  Company. 
John  R  Bailey  gave  me  a  receipt  at  that  time. 
He  signed  it  In  my  presence  and  the  receipt 
was  made  out  Norember  16,  1911.  That  Is  the 
date  on  which  the  payment  of  $585  was  made." 

We  have  thus  the  evidence  of  the  payment 
of  $2,657  to  John  E.  Bailey  for  and  on  account 
of  respondent,  and  that  these  payments  were 
made  on  the  Indebtedness  evidenced  by  said 
note  is  the  testimony  of  Moshler.  Indeed,  he 
testified  tbut  there  was  no  other  Indebtedness 
from  him  to  Bailey.  Appellant  calls  atten- 
tion to  some  apparent  Inconsistency  in  the 
statements  of  respondent,  but  It  was  explain- 
ed, and  no  doubt  to  the  satisfaction  of  the 
eonrt,  and  we  cannot  say  that  he  was  not  en- 
titled to  the  fullest  credit  in  his  testlmcmy 
that  he  had  made  these  payments. 

[2]  There  was  a  trifling  balance  due  which 
the  court  was  Juatlfled  in  believing  that  the 
defendant  waa  willing  to  pay.  It  seems  that 
he  was  uncertain  as  to  the  exact  amount,  and 
the  tender  and  deposit  were  not  made  until 
after  the  c(»nplaint  was  filed.  The  deposit 
of  the  money  to  the  credit  of  the  plalntlCt 
rendered  a  Judgment  for  that  amount  unnec- 
essary, and  It  was  proper  to  award  respond- 
ent his  costs  tn  view  of  the  trivial  sum. 

Certain  rulings  are  specified  as  erroneona, 
of  whi(A  brief  mention  may  be  made. 

[3]  On  cross-examination  plaintiff  was 
asked:  "From  whom  did  you  receive  that 
check  for  $1,072?"  To  which  the  objection 
was  made:  "It  is  prior  to  the  time  this  wit- 
ness became  the  owner  of  the  note;  that  the 
transaction  attempted  to  be  proven  Is  a  trans- 
action between  Mr,  Moshler  and  the  late  John 
B.  Bailey."  It  is  apparent  that  the  objection 
waa  properly  overruled.  It  is  a  fair  inference 
from  his  testimony  on  the  direct  examina- 
tion that  no  such  payment  had  been  made  on 
tbe  note,  and  the  obvious  purpose  was  to 
show  that  this  payment  was  made  on  behalf 
of  the  defendant,  and  should  have  been  credit- 
ed upon  the  note.  Besides  he  virtually  an- 
swered It  without  objection,  as  shown  by  the 
following  statement  Just  preceding  the  ques- 
tion: "I  received  a  check  from  the  Western 
Water  Company  fbr  $1,072  In  October,  1911." 

[4,  61  To  this  question  asked  of  the  defend- 
ant: "What  was  the  first  payment  made  by 
you  on  account  of  the  note  and  mortgage  in 
this  case?"  counsel  for  appellant  made  this 
objection:  "To  whlcb  I  object  on  tbe  ground 


that  the  defendant  cannot  testify  to  transac- 
tlooa  with  deceased  persons,  or  make  any 
declaration  in  his  own  favor,  under  the  sec- 
tions of  the  Code  from  1850  to  1853  and  1870, 
Code  of  ClvU  Procedure.  He  cannot  make 
any  declaration  or  self-serving  statement  In 
his  cwn  favor."  It  Is  quite  obvious  that  ap- 
pellant's position  in  that  respect  is  entirely 
untenable.  The  question  did  not  call  for  any 
self-serving  declaration,  but  for  a  fact,  name- 
ly, tbe  payment  of  a  sum  of  money  on  a  cer- 
tain indebtedness.  And  It  Is  no  less  admissi- 
ble because  the  payee  <rf  the  note  was  not  liv- 
ing. None  of  tbe  said  sections  of  the  Code 
precludes  such  testimony,  nor  did  the  ques- 
tion call  for  an  answer  within  the  inhibition 
of  Bnbdivlsl<»i  8  of  section  1880  of  said  Code. 
The  testimony,  did  not  relate  to  a  "claim  or 
demand  against  the  estate  of  a  deceased 
person"  within  tbe  contemplation  of  said  lan- 
guage. The  situation  is  covered  and  con- 
trolled by  the  dedslou  In  Stoddard  v.  New- 
haU,  1  Cal.  App.  Ill,  81  Pac  666.  It  Is  true 
that  the  death  of  the  payee  may  place  Ids 
successor  in  interest  at  a  disadvantage,  and 
U  may  even  happen  that  the  maker  of  the 
note  may  hesitate  less  to  commit  perjury, 
but  such  possibility  cannot  opomte  to  <diange 
tbe  established  rules  of  evidence.  It  Is  to 
be  presumed,  moreover,  that  under  such  cir- 
cumstances the  trial  court  will  scrutinize 
with  even  greater  care  the  testimony  of  the 
payor. 

[I,  7]  There  was  no  error  in  permitting  the 
defendant  to  explain  the  receipt  he  received 
from  Mr.  Bailey  on  the  payment  of  the  $1,000. 
The  receipt  was  in  form  as  follows: 

"BakersSeld,  14th  Nov.,  1911.  Keeaivsd  from 
D.  B.  Moshler  on  account  of  note  of  SISOO  made 
March,  1911,  fifteen  hundred.  Becelved  on  tbe 
above  note,  one  thousand  dcUara.  John  B. 
Bailey." 

The  only  Intelligible  statement  therein  con- 
tained is  the  recital  of  the  receipt  of  $1,000. 
The  other  portion  of  the  Instrument  was  not 
understandable  without  explanation,  which 
the  witness  was  properly  allowed  to  make. 
Besides,  as  we  have  already  seen,  the  witness 
stated  tiiat  he  owed  no  other  amount  to  Bail- 
ey, and  to  the  force  of  this  statement  nothing 
waa  added  by  his  explanation  of  the  receipt. 
The  court  was  probably  In  error  In  its  rul- 
ings in  relation  to  a  certain  check  that  was 
returned  to  the  defendant  by  the  clerk  of  the 
board  of  supervisors  of  Kern  county.  Second- 
ary evidence  of  Its  contents  was  permitted 
without  accounting  for  the  loss  of  the  instru- 
ment, but  it  was  rendered  harmless  by  the 
stipulation  of  counsel  for  respondent  that  it 
should  be  considered  only  to  fix  the  date  when 
said  check  was  returned,  and  as  to  this  fact 
the  clerk  referred  to  the  minutes  of  said 
board  kept  by  him.  This  circumstance  was 
Important  to  fix  the  time  when  respondent 
said  he  paid  Bailey  the  $1,000. 

[t,  I]  Appellant  in  rebuttal  was  asked  by 
his  counsel  this  question:  "Do  you  know 
whether  or  not  Bfr.  Moadiier  had  received  any 
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cash  moD^  from  Mr.  Bafley  in  hla  lifetime  as 
a  lonn  which  was  not  evidenced  by  any  prom- 
issory note,  for  the  pnrpose  of  baying  feed 
for  taking  care  of  the  mules?"  The  other 
side  objected  on  the  general  ground,  and  that 
"no  proper  foundatlmi  was  laid  tor  it"  The 
court,  in  sustaining  the  objection,  said:  "That 
Is  not  in  rebuttal.  I  am  not  going  Into  that 
anyhow."  It  clearly  was  in  rebuttal.  The 
defendant  had  testified  that  the  promissory 
note  r^reaented  his  only  indebtedness  to 
Bailey,  and  this  was  a  material'  circumstance 
In  view  of  the  controversy  as  to  how  the  last 
payment  of  fS8&  should  be  applied;  It  being 
the  contention  of  appellant  that  It  was  In- 
tended to  repay  money  that  was  loaned  for 
the  feed  of  the  mules.  If  It  was  so  intended 
then  manifestly  It  was  Improper  to  reduce 
by  that  sum  the  amount  due  on  said  note. 
Nor  can  it  be  said  that  "no  foundation*'  was 
laid  for  It  An  attempt  was  being  made  to 
la:;  the  foundation  by  asking  the  witness 
whether  he  knew  of  such  loan.  But  the  rul- 
ing was  absolutely  without  prejudice,  for 
tbp  lenRon  that,  the  witness  had  already  tes- 
tified that  his  uncle  took  that  $585,  uut  that 
It  was  "John  E.  Bailey's  money.  It  was 
money  John  B.  Bailey  had  advanced  him  for 
feed  for  the  mules."  The  court,  thoi^,  un- 
doubtedly did  not  believe  him,  and  it  may  be 
said  that  his  testimony  as  a  whole  does  not 
apr>ear  very  consistent  or  persuasive.  At  any 
rate,  the  court  had  the  legal  right  to  accept 
and  act  upon  the  testimony  to  the  contrary 
effect  of  the  defendant  and  other  witnesses. 

There  are  some  other  minor  points,  but  we 
do  not  deem  it  necesBary  to  notice  tbem 
spedflcally. 

The  Judgment  and  order  are  afflrmed. 

We  concur:  OHIPUAN,  P.  J.;  HART,  J. 


WAIT  V.  SITPBRIOB  COURT  IN  AND  TOR 
SACRAMENTO  COGNTY  et  aL 
(CiT.  1769.) 

(District  Court  of  Appeal,  Third  District,  CaU- 
fomla.  Nov.  19. 1917.) 

Mandamus  «=»16(1>— Moot  Qdmtiok— Peti- 
tion FOB  MaNDAUTTS— DiSUISSAL. 
On  petition  for  a  writ  of  mnndate  to  com- 
pel the  snperior  court  to  grant  petftionw'a  ap- 

{rlieatkin  to  be  allowed  to  prosecute  his  acUmi 
D  forma  pauperis,  where  it  appears  that  aince 
the  proceeding  was  commenced  the  lower  court 
had  granted  a  jury  to  petitioner  in  accordance 
with  his  appUcatlanf  tm  4aBitlon  is  moot,  and 
the  petitim  will  bo  diamissed. 

Petition  for  writ  of  mandate  by  Charles  T. 
Walt  against  the  Superior  Court  of  the  State 
of  CallComia  in  and  for  the  County  of 
Sacramento  and  Uon.  Chas.  O.  Bu^ck,  Judge. 
Petition  dismissed. 

O.  H.  P.  Uchtbardt,  and  Chester  F.  Gan- 
noD.  of  Sacranento,  for  petitioner.  Letter 
J.  Hinsdale,  of  Sacramento,  for  renxMidenta. 


PEIR  CITBIAM.  .Petitioner,  Charles  T. 
Wait,  commenced  an  action  in  the  snperior 
court  of  the  county  of  Sacramento  against 
the  Western  Padflc  Railroad  Company  for 
personal  injuries  recelTed  by  bim  irtille  In  its 
employ. 

After  the  commencement  of  said  action  pe- 
titioner sought  leave  of  the  court,  by  filing 
the  proper  affidavit  to  be  allowed  to  prose- 
cute his  action  In  forma  pauperis.  The  court 
denied  the  application  upon  the  ground  that 
it  knew  of  no  method  provided  by  law  for 
the  payment  of  the  jury  fees  except  by  the 
party  demanding  said  Jury.  Thereupon  pe- 
titioner filed  his  petition  In  this  court  seekhas 
by  mandate  to  compel  the  siq>erior  court  to 
grant  his  application. 

Since  the  filing  of  this  petition  the  pre- 
cise question  has  been  decided  in  accord  with 
petitioner's  contention  by  our  Supreme  Court 
In  the  case  of  Martin  v.  Superior  Court,  16S 
Pac  136.  It  la  only  necessary,  therefore,  to 
refer  to  that  decision. 

Since  this  proceeding  was  commenced  in 
thla  court,  it  has  been  brought  to  our  atten* 
tlon  that  the  lower  court  Has  granted  a  jury 
to  petitlcmer  here  In  accordance  with  bis  ap- 
plication. Tbe  matter  therefore  becomea  a 
moot  question  merely,  and  in  view  of  this 
status  of  the  case,  It  beocnues  pn^r  to  die* 
miss  the  petition. 

The  petition  for  the  wilt  of  mandate  la 
thweftffe  dismissed. 


Ex  parte  BBRN80N.    (Or.  SSO!) 
(District  Court  of  Appeal,  Second  District,  Call- 

fomia.   Nov.  19,  191T.) 
Habeas  Cobpub  ^»11— VoLtrtTTABT  Sunns- 

SION  TO  lUFBISONlCEIfT. 

Wta«re  pedtlonsr  valaatarny  selunlttod  to 
iBpriaODmeDt  from  which  he  seeks  to  be  dia- 

cbarged  for  the  purpose  of  presenting  in  the  ha- 
beas corpos  proceeainr  the  question  of  die  va- 
lidlty  of  an  order  holding  biffl  to  answer,  the 
petition  will  be  dismissed 

In  the  matter  of  the  application  of  B.  Bern- 
son  for  a  writ  of  habeas  corpus.  Denied. 

H.  B.  Johnstone  and  Emmons  A  Johnstone, 
all  of  Bakersfield,  for  petitioner.  J.  R.  Dor^ 
sey,  Dlst  Atty»  and  W.  P.  Grljalva*  Depntf 
Dist  Atty.,  both  of  Bakersfleld,  for  respond- 
ent 

PER  CURIAM.  It  aroeailnc  to  ttie  court 
that  tile  imprisonment  of  tbe  petitioner  from 
whl<di  ha  seeks  to  be 'dlsdiarged  was  roliin- 
tarlly  sutailttad  to  by  blm  for  the  purpose  of 
presenting  In  tliis  proceeding  the  qnestloa  as 
to  tbe  validity  of  the  wder  holding  blm  to 
anawer  to  the  snperior  court  for  trial,  and  tor 
that  reason,  the  remedy  by  liabeas  corpm 
Aould  not  be  avaUaUe  to  him. 

Upon  tbe  authority  of  In  re  Gov,  189  Cat 
343,  73  Pac.  145,  E)x  parte  Scbmlti,  ISO  Cat 
668,  89  Paa  438.  and  Ex  parte  Ford.  160  CA 
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SS4,  116  Pac.  757,  35  I*  B.  A.  (N.  S.)  882,  Ann. 
Cas.  1912D,  1267,  It  la  ordered  tbat  the  pro- 
ceedlng  be,  and  It  Is  hereby,  dismissed,  and 
petiUtmer  la  ramanded  to  tbe  custody  of  the 
sheriff. 


MAOHADO  V.  ELLISON  et  aL    (Qv.  2090.) 
(DlBtrict  Court  of  Appeal,  First  XMrtrict,  Cali- 
foniia.   Nov.  19,  1917.   Behearing  Denied 
by  Supreme  Court  Jan.  17,  1918.) 

1.  Constitutional  Law  «s»154(3)— Obliga- 
tion OF  CONTBACTB— BlGBT  TO  NaME  BBS- 
EFIOIABUH. 

Fraternal  Act  1911  (SL  1911,  p.  1820),  Ihn- 
iting  the  class  who  may  be  beneficianes  under 
insuraace  policies,  does  not  violate  the  Constl- 
tntioD,  prohibiting  laws  impairing  the  obliga- 
tion of  oonbncU,  thoDgh  it  regulates  fatnre  des- 
ignations of  beneficiaries  under  certificates  previ- 
ously issued.   

2.  iNsrsAHCE  <ft=>587  —  Benefit  Societies  — 
Beneftciabies. 

Fraternal  Act  1911,  limiting  the  class  who 
may  be  beneficiaries,  is  constitutional,  and  ap- 
plies to  a  designation,  after  it  became  efEecttve, 
of  a  successor  to  a  deceased  beneficiary  under 
a  certificate  Issued  before  tbe  enactment. 

Appeal  from  Superior  Court,  Alameda 
County ;  William  M.  Finch,  Judge. 

Action  Antone  Manuel  MaclLado  against 
the  Conselho  Supr^o  da  Unuias  Portugeza 
do  Estado  da  California,  in  which  W.  H.  El- 
lison and  another  were  Interpleaded.  From 
a  judgment  for  said  Ellison,  plaintiff  ap- 
peals. Beversed. 

Louis  Gonsalves,  of  Oakland,  and  J.  E. 
Pembertou,  of  San  Francisco,  for  appellant. 
T.  P.  WittschCT,  of  Oakland,  for  rewondeDt 

KEBBIQAN,  J.  Tbis  action  was  origi- 
nally brought  by  the  KAe  heir  at  law  of  one 
Theodore '  SUvelra  to  recover  from  the  Con- 
selho Snpremo  da  Unnlas  Portugeza  do  Es- 
tado da  California,  a  fraternal  and  benefit 
society,  tbe  amount  due  under  a  certificate 
of  inanrance  Issaed  by  It  The  society  ad- 
mitted ilablUty.  but,  being  In  doubt  as  to  the 
person  to  whom  the  fund  belonged,  respond- 
ent and  bla  codefoidants  were  Interpleaded, 
and  on  payment  Into  court  by  tbo  society  of 
tbe  sum  of  $1,200,  the  net  amount  due  on 
said  policy,  it  was  discharged  from  liability 
u  to  all  parties  to  tbe  action. 

Tbe  conflicting  dalms  to  the  fund  arose  in 
the  following  manner:  In  November.  1894, 
Theodore  SUveira  became  a  member  of  tbe 
above-named  society,  and.dealgnated  as  his 
beneficiary  one  3.  S.  Nato.  At  that  time 
there  waa  no  restriction  upon  the  rights  of 
a  member  to  make  such  designation;  there 
bdng  no  limitation,  statutozy  or  otherwise, 
aa  to  the  class  of  persons  who  could  become 
beneficiaries  under  the  polldea  issued  by  the 
society.  In  1911  the  Legislature  passed  an 
act  for  the  regulation  and  control  of  frater- 
nal benefit  societies  which,  among  other 
things,  limited  the  class  of  persons  who 
might  be  named  aa  beneficiaries  under  a 


ptdlcy  of  Inauranoe  issued  by  them.  Subse- 
quent to  the  passage  of  this  act,  and  on  the 
17th  day  of  July,  1912,  the  beneficiary  nam- 
ed In  tbe  policy  died,  and  Sllvelra  thereafter 
designated  Jose  B.  Neto,  a  son  of  the  origi- 
nal benefidary,  and  the  assignor  of  the  re- 
spondent herein,  as  the  beneficiary  In  said 
policy.  In  May,  1914,  Sllv^ra,  the  Insured, 
died,  and  this  actl<m  was  brought  by  plain- 
tiff as  the  sole  heir  at  law  of  SUveira,  claim- 
ing title  as  such  to  the  pcooeeda  of  the  pol- 
icy. 

Judgment  was  rendered  in  favor  of  the  as- 
signee of  the  b^efltiUiry  named,  and  from 
this  Judgment  plaintiff  appeals. 

[1]  The  main  Question  presented  by  tbe 
appeal  is  the  effect  of  the  Fraternal  Act  of 
1911  upon  the  rights  of  a  member  of  a  bene- 
fit society  whose  policy  was  issued  prior  to 
tbe  time  the  statute  went  into  effect,  to 
change  bis  beneficiary  after  such  time,  con- 
trary to  and  In  contravention  of  the  terms 
of  the  statute. 

Tbe  contention  of  appellant  Is  that,  as  the 
act  limits  the  class  of  persons  who  can  le- 
gally be  designated,  and  tbe  selected  bene- 
ficiary having  been  nominated  after  tbe  act 
became  operative  and  admittedly  one  not 
within  8u<Ai  class,  that  there  was  no  legal 
designation  by  tbe  insured,  and  tbe  proceeds 
of  the  policy  should  be  paid  to  plaintiff  as 
the  next  of  kin  and  only  heir  at  law  of  the 
insured. 

As  oinHwed  to  this  ccmtentlfni  respondent 
argues  in  support  of  the  judgment  that,  as 
there  Is  no  language  In  the  act  showing  that 
it  was  intoided  to  have  a  retroactive  effect 
or  (q)eration.  It  should  be  construed  pro^teo- 
tlvely  80  as  not  to  restrict  the  vested  r^t 
of  unlimited  selection  poesesaed  and  enjoyed 
by  members  who  had  contracted  with  the 
sod^  prlOT  to  its  passage;  that  such  rli^t 
of  unrestrtcted  selecttm  in  the  benefldaiy 
that  might  be  made  in  the  future  was  one 
of  the  considerations  entering  into  the  con- 
tract ;  that  it  was  a  material  and  vested  one, 
valid  at  its  InoeptUu,  and  one  that  could  not 
be  destroyed  or  taken  away  by  the  Legisla- 
ture, and  any  attempt  so  to  do  makes  it 
violative  of  those  sections  both  of  the  state 
and  federal  OonstitnUonB,  providing  that  ttie 
Legislature  or  Congress  shall  pass  no  laws 
impairing  the  obligations  of  a  contract 

We  do  not  think  that  the  an)UcatUMi  of 
the  statute  to  the  contract  of  the  insured  lias 
the  eflSect  claimed  tor  it  1^  tbe  recQondent. 
a%e  iirtnclple  Involved  is  not  an  entirely  new 
one  in  tbis  state.  In  the  case  of  Galdwell  t. 
Grand  Lodge,  148  GaL  186,  82  Pac.  781,  2 
U  B.  A.  (K.  S.)  668,  113  Am.  St  Bep.  219,  7 
Ann.  Cas.  3S6k  tt  was  held  that,  whtte  an 
Insured.  «t  Joining  a  beneficial  society,  agrees 
BpedflcaUy  to  abide  Iqr  and  ci»fonn  to  tbe 
by-laws  in  force  «t  tbe  time,  and  also  to 
tbose  tbat  n^bt  be  subssQuently  enacted, 
upon  the  adoption  of  a  by-law  limiting  his 
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aelectloD  to  a  benefleluy  of  a  designated 
cAasB  lie  was  tioand  by  the  <duuige,  and  bad 
no  right  to  name  one  other  llian  In  the  class 
designated.  See,  also,  WM  t.  Grand  Lodge, 
22  Or.  271,  29  Fac,  610^  29  Am.  flt.  Rep.  606. 
Here  the  Insnred  agreed  at  the  time  he  Join- 
ed the  society  to  so  conform  to  Its  laws. 
Tm^  the  society  did  not  by  an  express  by- 
law at  any  time  impose  any  limitation  or 
restrlctl<m  upon  the  Insured  In  Uie  selection 
of  his  beneHdary.  It  Is  not  contended,  how- 
ever, by  respondent,  nor  could  It  be,  that  If 
the  society  had  adopted  a  by-law  In  con- 
formity with  the  statute  the  mle  laid  down 
in  the  Caldwell  Case  would  not  aj^ly.  The 
only  distinction,  therefore,  between  the  case 
last  cUed  and  the  Instant  one  is  that  here 
the  insured  was  restricted  by  the  terms  of  a 
statute,  whereas  in  the  Caldwell  Case  he  was 
limited  by  the  a  1  option  of  a  by>law. 

Upon  principle  we  see  no  difference  be- 
tween the  two  cases.  If  an  Insured  la  bound 
in  the  manner  indicated  In  the  Caldwell  Case 
by  reason  of  bis  express  agreement,  he  Is 
at  least  equally  bound  a  statutory  enact- 
ment he  is  required  to  obey.  The  by-laws 
of  a  fraternal  oi^anlzaticm  must  conform  to 
the  Constitution  and  statutes  of  the  state, 
and  when  the  statute  changes  the  by-laws 
must  change  with  them.  The  statutes,  of 
course,  must  be  reasonable  and  within  the 
law ;  but  the  statute  here  InvolTed  is  beyond 
all  question  one  of  that  nature,  and  Its  cfaar^ 
acter  Is  so  declared  to  be  in  the  Caldwell 
Case  The  contract  entered  Into  by  the  In- 
sured was  made  up  of  his  benefit  certificate, 
the  by-laws  of  the  society,  and  the  laws  of 
the  state.  The  statute  became  an  integral 
part  of  the  <^rter  of  the  society,  and  was 
at  least  as  binding  upon  the  insured  and  oth- 
er members  when  they  attempted  to  change 
their  beneficiaries  after  Its  passage  as  any 
by-laws  that  could  have  been  adopted  by  the 
OTder.  The  fact  that  there  was  no  llmltlog 
statute  In  existence  at  the  time  the  insured 
joined  the  order  can  make  no  difference. 
The  statute  does  not  attempt  to  disturb  mem- 
bers In  their  original  selections ;  It  only  af- 
fects the  issuing  of  certificates  after  its  pass- 
age, and  all  designations  so  made  must  con- 
form to  it 

The  conclusion  we  have  readied  finds  sup- 
port in  authority  of  other  Jurisdictions.  In 
Grand  Lodge  of  McKlnstry,  67  Mo.  App.  82, 
under  similar  facta  it  was  held  that  all 
changes  In  seLecUon  of  benefidarles  must 
conform  to  a  new  law,  as  such  <^nge  must 
be  considered  as  an  amoidment  to  the  char- 
ter of  erery  such  corporation,  and  that  the 
right  to  take  must  be  governed  by  it.  To 
the  same  effect  is  Bush  t.  Bfodwn  Woodmen 
(Iowa)  152  N.  W.  31,  where  it  was  contend- 
ed, as  here,  that  the  law  in  force  at  the  time 
the  insured  became  a  member,  and  at  the 
time  his  first  certificate  was  issued,  governed 
the  case,  and  that  the  right  to  freely  name 


and  diange  a  boielielarj  wu  a  Tasted  ri^t 
of  i^cii  he  could  not  be  deprived  by  the 
Legldatare;  and  it  was  there  held.  ^Itln^ 
the  Caldwell  Case,  that  the  tatswed  had  no 
such  vested  xli^t  under  his  orig^l  coitract 
which  conid  not  be  affected  by  llmltatiws 
imposed  by  a  statnte  subsequently  enacted 
requiring  designations  made  thereafter  to 
conform  to  its  terms.  And  It  is  there  fUr^ 
ther  held  that  such  a  statute  is  not  retroac- 
tive in  its  operation,  but  rather  relates  to 
and  controls  the  action  of  the  insured  at  the 
time  of  its  exercise.  We  are  aware  that 
cases  may  be  found  holding  a  cmitrary  doc- 
trine, but  they  are  not  In  harmony  with  fbe 
reasoning  in  the  Caldwell  Case. 

[2]  We  conclude,  therefore,  that  the  act  in 
question  applies  to  all  designations  made 
after  it  went  into  effect,  and  that,  the  bene- 
ficiary here  named  by  the  Insured  not  being 
one  of  tbe  class  named  In  the  act,  his  Ejec- 
tion was  in  contravention  thereof,  and  there- 
fore void,  and  that  appellant,  being  the  only 
heir  at  law  of  the  Insured,  is  entitled  to  the 
amount  due  under  the  policy. 

In  view  of  the  conclusion  we  have  reach- 
ed, it  becomes  unnecessary  to  discuss  other 
questions  relied  cm  for  a  reversal  of  thejodg-- 
ment. 

The  Judgment  Is  reversed. 


We  concur: 

ARDS,  J. 


UDNNON.  P.  J.;  BICH- 


PEIOPLB  T.  BUTLBB  et  aL  (Or.  40L) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fomU.   Nov.  21,  1017.) 

1.  iKDICTMBlfT  A1VD  iNVOUCATIOir  «Bg»110(16) — 

Chasoino  xr  Woaiw  oi  Statu'iu-  PaauD. 
To  charge  In  the  words  of  the  sUtute  ia  in- 
Bufficient  for  an  indictment  under  Poi.  Code,  { 
72.  making  it  an  offense  for  one,  with  intent  to 
defraud,  to  present  for  allowance  or  payment 
to  a  BUte,  county,  or  municipal  board  or  officer 
authorized  to  allow  or  pay  it.  If  ^ulne,  a  false 
or  fraudulent  claim;  but  the  arcnmstanccs  of 
the  offense  must  be  set  out 

2.  False  PaETEirsss  «s>SO— IiroxcTMEnT— 
Fbaudiizxkt  Claim  to  Owoase  Kmowl- 

EDOX. 

It  is  not  enoQgh  for  an  indictment  under 
Pen.  Code,  I  72,  for  presenting  to  county  super- 
visors a  claim  with  intent  to  defraud,  to  allege 
the  daim  was  fraudulent,  but  It  must  allege  or 
show  defendants  knew  it  was  fraudulent 

3.  FaLSB    PaaTEHSES    «=»29  —  iNniCTMENX — 

Fbauoulent  Claim  to  Offickbs— Acthob- 
itt  to  allow,  . 

An  indictment  under  Pen.  Code,  1  72,  for 
presenting  for  allowance  and  payment  to  county 
supervisors,  with  intent  to  defraud,  a  claim  for 
roadwork,  fraudulent  In  that  it  claimed  for 
more  work  than  was  done,  should  allege  au- 
thority to  do  work  on  tbe  road  was  given  by  one 
authorized  to  incur  a  claim  against  a  county, 
to  show  that  the  claim,  if  genuine,  was  one 
the  supervisors  would  be  autfaorlied  to  allow. 

4.  False  pBersNSBa  «s»30~Inoictmbkt  — 
False  Claim— Pabtial  Invalioitt. 

An  indictment  under  Pen.  Code,  I  72,  for 

S resenting  to  county  supervisors  wiu  mtoit  to 
efraud  a  dalm  for  roadwork  coatalning  two 
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items,  ona  for'wod  Ity  defendant,  the  other  for 
work  b;  another,  each  for  more  days  .work  than 
either  had  performed,  is  bad  in  toto,  beinz  bad 
as  to  the  itou  of  work  hj  the  other;  defendant's 
knowledge  of  tha  falsi^  thereof  not  being  al- 
leged. 

Appeal  from  Superior  Court,  Sonoma 
Coanty;  ibninet  Seawell,  Judge. 

Charles  H.  Bntler  and  G.  L.  Patteaon 
were  Indicted.  Demurrer  to  the  Indictment 
was  sustained,  and  the  People  appeal.  Af- 
firmed. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Ohaa.  Jones, 
Deputy  Att^.  Gen.,  for  the  People.  J.  E. 
Lepiw,  of  Santa  Roaa,  for  respoudenta. 


CHIPUAN,  P.  J.  Defendants  were  Joint- 
ly indicted  by  the  grand  Jury  of  Sonoma 
county  for  tbe  violation  of  section  72  of  tbe 
Penal  Code.  There  are  four  separate  coonta 
In  the  indictment,  and  tbe  charging  matter 
or  body  of  tbe  indictment  la  substantially 
identical  In  eadi  count,  excepting  the 
amounts  therein  named.  The  charging  part 
of  tbe  indictment,  as  set  fortb  In  tbe  first 
coTmt,  is  as  follows: 

"That  the  said  Charles  H.  Butler  and  O.  L. 
Patteson  on  or  about  the  4th  day  of  May,  1916, 
and  in  the  said  count;  of  SoDoma,  state  of  Cal- 
ifornia, did  willfully  and  unlawfully  and  fe- 
loniouuy>  with  intent  to  defraud,  and  with  the 
intent  to  defraud  Son<»na  county,  present  for 
allowance  tatd  payment  to  the  board  of  super- 
visors of  Sonrana  county,  who  were  then  and 
there  duly  anthorized  to  allow  and  pay  the 
same,  if  genuine,  a  false  and  fraudulent  claim, 
biU,  account,  voucher,  and  writing,  and  which 
said  claim  was  in  writing,  and  was  a  demand 
of  Charles  H.  Butler  on  the  treasury  cit  the 
county  of  Sonoma,  state  of  California,  for  the 
aum  of  9124.00  for  roadwortt  performed  on  the 

SaUic  roada  in  Mendodno  road  district  in  said 
oDoma  connty  during  the  month  oi  April.  1916, 
and  wbidi  said  demand  purported  to  be  for  road- 
work  upon  the  public  roads  in  said  road  district 
performed  at  the  request  and  pursuant  to  the 
direction  therefor  by  Charles  H.  Butler,  who 
was  then  and  there,  and  at  all  times  herein 
mentioned,  tho  roadmaater  of  said  road  district 
and  the  employ^,  agent,  and  servant  of  said  C. 
Lh  Patteson,  as  supervisor,  and  said  Patteson 
was  then  and  there  and  at  all  times  herein  men- 
tioned the  duly  elected,  qualified,  and  acting  su- 
pervisor of  the  fourth  supervisorial  district  of 
Sonoma  county,  In  which  said  road  district  was 
and  is  located ;  that  said  claim  and  demand  was 
itemised  and  gave  names,  dates,  and  services 
rendered)  and  (^aracter  of  work  done,  number 
of  days  engaged,  and  price  per  day  of  the  aerv- 
ices  of  each  man  employed  in  tiie  performance  of 
said  roadwork  for  which  said  demand  and  bill 
was  presented,  and  that  aald  claim  was  daly 
verified  to  be  correct  by  tbe  affidavit  of  Charles 
if.  Bntler,  and  annexed  thereto  in  writing,  in 
and  by  wbidi  said  oath  said  Charles  H.  Butler, 
after  being  first  duly  sworn,  deposed  and  said 
tliat  the  work  mentioned  hi  said  claim  was  of 
the  nature  and  was  performed  by  the  persona 
and  at  the  time  specified  therein  in  each  caae, 
and  no  part  tbereof  bad  been  mid,  and  that  said 
labor  was  performed  under  Us  direction  as 
timekeeper,  and  that  the  rnmrt  thereof  covered 
all  work  performed  under  his  direction  for  the 
time  covered  by  the  said  claim,  and  that  each 
of  the  daims  within  said  demand  and  claim 
vras  presented  within  one  year  after  the  last 
item  ibanat  accraed.  and  wbidi  said  oath  was 
«n  tlM  4tb  day  <tf  May,  1916k  dnly  snhwribsd 


snd  taken  before  the  said  O.  Xx  Patteson,  as 

such  supervisor,  who  then  and  there  attached 
his  name  thereto  as  said  supervisor  together 
with  a  statement  that  tbe  said  oath  was  sub- 
scribed and  sworn  to  before  him,  tbe  said  0. 
U  Patteaon,  tho  4th  day  of  May.  1914. 

"That  in  truth  and  in  fact  said  claim  which 
was  then  and  there  so  presented  to  said  board  of 
supervisors  was  false  and  fraudulent  in  this, 
that  it  contained  an  item  for  nine  days'  labor 
by  said  Charles  H.  Butler  with  a  team  and 
wagon  at  the  rate  of  $4.50  per  day,  at  the  price 
of  $2.60  a  day  for  the  labor  of  said  Charles  H. 
Butler,  and  at  the  price  of  $2  a  day  for  his  team 
and  wagon,  wlwn  In  trutti  and  in  net  said  team 
and  wagon  were  not,  during  the  said  month  of 
April,  employed  In  roadwork,  and  did  not,  dur- 
ing said  time,  perform  any  roadwork.  in  said 
district  as  set  forth  in  said  claim  or  at  ail, 
and  tho  charge  of  ^  a  day  for  nine  days  for 
said  team  amounting  to  $18,  and  being  a  part  of 
the  total  snm  of  $124.S0  for  which  said  claim 
was  presented,  was  false  and  fraudulent,  and, 
that  said  demand  and  claim  also  contained  an 
item  for  six  days'  labor  by  Jj.  Kelley  and  a 
wagon  at  the  rate  of  $4  per  day,  amoonting  to 
$24,  and  which  said  item  was  false  and  fraud- 
ul^t,  In  this,  that  in  fact  said  L.  Kelley  was 
so  employed  by  himself  and  team  and  wagon 
for  four  days  only  daring  the  month  of  April, 
1916,  and  that  the  said  charge  on  account  of 
tbe  services  of  L.  Kelley  was  for  two  days  in 
excess  of  the  amount  of  labor  so  performed  by 
him  and  for  the  sum  of  $8  in  excess  of  the 
amount  due  aa  account  of-  labor  and  services 
performed  by  said  L.  Kelley. 

"That  said  claim  so  made  out  was  filed  with 
the  clerk  of  the  hoard  of  supervisors  three  days 
prior  to  the  time  of  the  meeting  of  said  board 
of  supervisors,  at  which  said  board  of  super- 
visors was  asked  to  allow  the  said  claim,  and 
the  said  claim  was  allowed  by  the  said  board 
of  supervisors  on  the  9tb  ^ay  of  May,  1816. 
at  a  regular  meeting  of  said  board,  and  ordered 
to  be  paid  out  of  the  road  fund  of  the  said 
Mendocino  rosd  district,  and  all  work  for  which 
said  demand  and  claim  purported  to  be  present- 
ed, purported  to  have  been  jierformed  under  tha 
direction  and  supervision  of  the  said  Charles 
H.  Butler,  who  was  then  and  there  tbe  time- 
keeper and  roadmaster  of  said  road  district; 
that  said  h.  Kelley  before  the  presentation  and 
filing  of  said  'f^tm  as  aforesaid  by  an  Instru- 
ment in  writing  duly  transferred  and  assigned 
and  delivered  to  said  Charles  H.  Bntler  bis 
claim  against  Sonoma  county  for  all  services 
performed  in  Mendocino  road  district  by  him 
between  the  let  day  of  April,  1916,  and  the  1st 
day  of  May,  1916,  and  appointed  said  Charles 
H.  Butler  as  his  attorney  in  fact  to  present  his 
claim  and  to  collect  and  receipt  for  tha  aams — 
contrary  to  tA«  form,"  etc. 

Section  72  of  the  Penal  Code  Is  aa  follows: 

"Elvery  person  who,  with  intent  to  defraud, 
presents  for  allowance  or  for  payment  to  any 
state  board  or  officer,  or  to  any  county,  town, 
city,  ward,  or  viUage  board  or  officer,  author- 
is^  to  allow  or  pay  tbe  same  if  genuine,  any 
false  or  fraudulent  daiin.  bill,  account,  vouch- 
er, or  writing,  is  guilty  of  felony." 

Tbe  defendants  Interposed  a  demurrer  to 
each  count  of  the  indictment  on  various 
grounds,  general  and  specific,  and  on  which 
It  was  allied  in  the  demurrer  that  the  In- 
dictment does  not  specifically  conform  to  the 
requirements  of  sections  950,  951,  952,  and 
954  of  the  Penal  Code,  or  to  either  of  said 
sections ;  that  the  facts  stated  in  said  indict- 
ment do  not  constitute  a  public  offeuEte ;  that 
neither  of  said  counts  contains  a  statement 
of  tbe  acta  conatltutliiK  tlie  allied  offense  In 
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ordinary  and  condBe  language  or  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  ia  Intended  there* 
by;  nor  la  ^tber  of  said  counts  direct  or 
certain  In  Its  terms  regarding  tbe  ofFense; 
nor  Is  either  of  said  counts  certain  or  di- 
rect "as  regards  the  particular  circumstances 
of  the  offense."  The  demurrer  also  sets 
forth  a  number  of  matters  alleged  to  be  es- 
sentlal  to  a  good  indictment  which  are  not 
stated  or  alleged  in  any  of  said  counts.  The 
demurrer  also  sets  forth  a  number  of  mat- 
ters and  things  as  to  which  each  cwnnt  of 
the  indictment  is  uncertain. 

After  argument  and  submission  of  the  de- 
murrer, the  court  made  the  following  order: 

"It  is  the  order  of  the  court  that  the  de- 
murrer be  nstaincd  to  each  and  eTery  count  of 
the  indictnent.  The  court  directs  the  case  to 
be  submitted  to  the  present  grand  jury.  This 
matter  hEis  been  a  long  drawn  out  affair, 
brought  about  by  erents  over  which  no  one  had 
control.  The  court  suggoeta  that  the  grand 
jury  be  CTOTemd  at  once,  and  this  matter  pre- 
sented to  them  In  order  that  it  may  be  deter- 
mined." 

[1-3]  The  district  attorney  took  ezceptloa 
to  the  ruling  of  the  court  sustaining  the  de- 
murrer "and  the  ruling  made  by  the  court 
in  connection  therewith,"  and  gave  notice  of 
appeal  therefrom.  By  request  of  the  district 
attorney  and  order  of  the  oourt,  the  phono- 
graphic reporter  transcribed,  among  other 
documents,  those  portions  of  the  notes  tak- 
en of  the  oral  opinion  pronounced  by  the 
court  "embodying  the  decision  and  opinion 
of  said  court  sostaioiug  the  demurrer  of  de- 
fendants to  the  Indictment."  As  we  find 
ourselves  In  agreement  with  the  learned 
trial  judge,  we  take  the  libert;  of  gaotlns 
certain  parts  of  his  opinion: 

"Tbe  claim  has  been  made  that  tbe  indict- 
ment does  not  state  a  criminal  offense.  That 
is  one  matter  that  attracted  my  attention  upon 
the  first  reading  of  the  indictment,  and  that  has 
been  with  tbe  court  a  very  grave  question  for 
consideratlOQ.  Whatever  ruling  the  court  makes 
upon  this  indictment  is  not  made  upon  tech- 
nical iprounds.  It  la  based  on  wlut  I  under- 
stand to  be  broad  and  substantial  grounds,  as 
defined  by  the  courts  of  California  and  of  all 
of  the  states  of  the  Union. 
.  "It  is  established  beyond  controTera;^  in  the 
case  of  People  against  Mahony,  146  Cal.  101 
[78  Pac.  854]>  that  in  an  attempt  to  charge  an 
offense  under  section  72  of  the  Penal  Code  of 
this  state,  it  is  not  sufficient  that  you  allege 
it  in  tbe  language  of  the  statute.  Being  in 
line  with  all  cases  in  which  fraud  and  deceit 
is  involved,  there  must  be  a  statement  of  the 
facts,  and  from  such  statement  of  facts  an  in- 
ference or  a  conclusion  must  be  reached  which 
is,  ot  course,  a  question  of  law.  In  the  case 
^  People  V.  Oarolan.  71  Oal.  195  [12  Pac.  S2], 
our  Supreme  Court  held  it  was  sufficient  to 
charge  tbe  offense  in  tho  language  of  the  stat- 
ute. In  the  later  Mahony  Case  Justice  An- 
gellotti,  writing  the  opinion,  held  that  it  waa 
not  sufficient  to  charge  in  the  language  of  the 
statute,  but  that  the  circumstances  oi  tho  of- 
fense must  be  set  ouL  That,  of  course,  has  been 
the  law  evflT  since,  and  it  is  tbe  law  to-day. 

"The  particular  matter  that  suffgeated  itself 
to  the  court  as  possibly  beina  sufficient  la  this: 
•That  the  said  Charles  H.  Butler  and  C.  L. 
Patteson  on  or  about  the  4tli  day  of  May,  1916, 
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and  In  the  said  county  of  Sonoma,  state  of  Csl- 
ifomia.  did  wiilfuUy  and  unlawfully  and  fe- 
lonioufdy,  with  intent  to  defraud,  and  with  tlie 
intent  to  defraud  Sonoma  county" —  To  Mop 
there  would  be  pleading  the  offense  in  the  laa- 
gaage  of  the  statute,  but  the  pleader  goes  on 
and  undertakes  to  set  up  the  particular  arts 
which  constitute  the  crime.  In  the  transaction 
is  brought  a  man  by  the  name  of  Kelley,  and 
who,  I  presume  or  assume,  was  acting  under 
authority  of  Mr.  Patteson.  the  supervisor,  al- 
though that  is  not  poslHTely  alleged,  that  he 
was  acting  under  authority  and  by  direction 
of  either  Butler  or  Patteson,  as  supervisors. 
There  is  no  allegation  that  Patteson  or  But- 
ler knew  the  dauns  presented  to  the  board  ot 
supervisors  were  false  and  fraudulent^  That, 
in  my  judgment,  is  absolutely  essential.  I  hare 
taken  notice  of  all  of  the  indictments  of  all  the 
states  that  I  have  examined  where  tbe  language 
is  very  much  like  ours.  In  some  states  tbe  stat- 
Dte  includes  the  word  "knowingly.*  In  our  atat- 
ute  tbe  word  'knowingly'  is  not  set  out  In  this 
indictment  it  is  simply  alleged  that  Patteson 
and  Butler  both  presented  a  claim  to  the  board 
of  supervisors,  which  claim  was  fraudulent. 
That  would  not  be  an  c^ense.  They  must  have 
the  knowledge  of  the  fraudulency  of  the  claim 
or  demand.  That  is  elementary,  and  that  is 
the  matter  that  has  been  uppermost  in  my  mind 
since  I  6rst  heard  this  indictment  read  about 
two  weeks  ago.  I  think  that  is  fataL  I  am 
satifified  It  is  fatal. 

"The  next  defect  In  the  Indictment  is  that 
this  work  was  done  on  tbe  public  hlghwaf. 
Of  course,  it  would  not  be  any  crime  for  a  man 
to  do  work  on  the  public  highway  in  front  of 
his  house  and  present  a  claim  to  the  board  of 
supervisors  and  aak  for  tbe  payment  of  that 
clum.  Tbe  decisions  have  repeatedly  held,  and 
tbe  statute  itself  is  sufficient  on  tne  subject, 
that  the  claim  must  be  such  a  claim  as,  if  gen- 
uine, would  be  authorised  to  be  paid  under  the 
law  and  ba  sudi  a  claim  aa  the  board  ot  super- 
visors could  pay.  In  other  words,  it  I  were  to 
present  a  claim  for  bounty  on  squirrels,  and 
there  is  no  ordinance  of  the  board  of  supervi- 
sors authorizing  the  payment  of  such  bounty, 
that  would  not  be  a  criminal  offense  under  the 
statute^  Some  ot  these  questions  have  been 
passed  on  so  often  that  it  ia  hardly  necessary  to 
enumerate  them,  but  I  do  so  In  going  through 
this  matter  briefly,  if  not  as  thoroughly  as  I 
would  like  to. 

"There  should  be  an  allegation  in  the  indict- 
ment that  Butler  and  Kelley,  who  also,  it  would 
seem,  did  work  upon  the  highway,  were  acting 
under  the  autlionty  ot  Patteson,  who  is  the 
supervisor,  and  were  authorized  to  incur  a 
claim  against  the  county.  In  my  jud^rment. 
those  two  points  are  unanswerable  and  control- 
ling in  this  case. 

"In  reference  to  section  72  of  tbe  Penal  Code, 
there  have  been  but  three  cases  that  have  gone 
to  the  Supreme  Oourt  of  our  state.  One  is 
The  People  against  Garolan,  in  tbe  71at  Cali- 
fornia. Tbe  nest  ia  People  against  Mahony,  in 
the  146tii  Calitwnia;  and  the  next  la  Pe«^e 
againat  Lautorman,  9th  California  Ap{>ellate, 
675  [100  Pac.  720].  Dr.  Lantorman  was  tbe 
GorwMr  ot  tbe  county  ot  Loa  Angeles.  That 
ease  wan  xeveraed  after  conviction.  It  wiu  re- 
versed on  the  ground  of  ftiilore  to  state  an  of- 
fenae.  It  waa  permissible  under  the  law  of  the 
state  for  the  coroner  to  collect  his  necessary 
traveling  expaises  when  traveling  without  tbe 
coonty.  Be  filed  Us  claim  for  9S.40^  which.  I 
int^  from  the  dedidon,  was  perhaps  morally 
an  Ulegid  claim,  and  should  have  been  disal- 
lowed. Whatever  that  particuler  fact  may  be, 
it  Is  not  important  here,  ^nis  was  the  point: 
He  filed,  as  a  private  dtiian,  a  daiis  tar  nee* 
essary  traveling  expemes  witboot  Oe  county. 
He  did  not  state,  nor  was  it  shown  in  (he  in- 
dictment, that  he  was  the  coroner  of  Los  An- 
gela county.   Justice  Shaw,  writing  the  deci- 
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sion  for  At  8«c<md  Appsllate  Diatrict,  held 
that  that  waa  a  nacenary  allegatioD,  and  tba 
board  of  superriBora  could  not  legaU?  pay  the 
claim  unless  it  was  presented  in  the  name  of 
Dr.  Lautorman  as  coroner  of  Lob  An^elee  conn- 
ty,  and  the  ease  was  rareraed  after  conviction. 

"In  th«  Bfahony  Caae,  the  court  anstained  the 
demurrer  to  an  indictment  similar  to  this,  and 
the  people  appealed.  Justice  Angellotti,  writing 
the  opinion  of  the  court,  affirmed  the  decision  of 
the  lower  court  and  held  that  the  indictment 
did  not  conform  to  the  rules,  as  the/  conceiTod 
them  to  be,  governing  questions  of  traud.  The 
CSaroIan  decision  was  rerenied^  the  court  sim- 
ply remarking  that  it  was  deaded  without  full 
consideration?* 

[4]  The  court  then  takes  up  the  questlOD 
whether,  under  existing  statntes,  the  Indict- 
ment was  amendable,  and  reaches  the  conclo- 
sion  that  it  Is  not,  and  hence  ordered  the 
matter  resubmitted  to-  the  grand  Jury.  The 
court  then  renews  the  discussion  of  the  sub- 
ject GS  follows: 

"There  are  other  objections  made  to  the  in- 
dictment. I  assume  that  the  Indictment  was 
prepared,  as  many  of  them  are,  in  haste.  There 
are  a  number  of  allegations  in  the  indictment 
that  are  stated  rather  by  way  of  recital  which 
should  be  positively  averred.  The  clearest  lan- 
guage should  be  selected.  It  should  appear  be- 
yond Question  that  an  offense  has  been  commit- 
ted, and  that  the  acts  upon  which  the  prosecu- 
tion rely  are  clearly  and  positively  stated.  Oth- 
erwise they  amount  to  nothing  more  than  re- 
citals. I  appreciate  that  it  is  no  easy  matter 
to  draw  an  indictment  under  section  72  of  the 
Penal  Code  of  this  state.  It  is  the  most  diffi- 
cult section  to  comply  with  that  can  be  found 
in  all  the  Code.  There  cannot  be  any  doubt 
about  that.  It  is  not  so  difficult  to  draw  an  in- 
dictment involving  ordinary  allegations  of 
fraud,  bat  to  meet  the  objections  and  the  rules 
and  the  decisions  that  we  find  flying  in  our 
faces,  under  this  section,  it  la  not  an  eaay  un- 
dertaking. 

"There  is  a  dedskm  in  which  this  lection  of 
the  Code  was  discussed  found  in  Peoide  v.  How- 
ard. 185  OaL  206  [er  Pac  148].    Instead  of 

proceeding  under  section  72,  the  people  there 
proceeded  under  the  section  defining  false  pre- 
tenses, section  082.  It  was  a  case  of  bounty 
on  squirrels  killed  in  Tulare  county.  The  board 
of  superviaora  of  Tulare  county  in  the  presen- 
tation of  claims  by  its  ordinance  require  that 
the  claimant  accompany  his  claim  with  the 
squirrels'  tails.  The  defendant  in  that  case, 
with  another,  presented  a  claim  of  12,000  squir- 
rels killed  in  Alameda  county.  Before  the  board 
paid  the  claim,  the  fraud  was  discovered.  The 
point  was  made  that  the  ordinance  under  which 
the  board  acted  in  authorizing  the  payment  of  a 
bounty  on  squirrels'  taib  was  invalid.  The 
same  authorities  here  cited  were  invoked  by  the 
defendant  in  the  bounty  case,  and  It  was  in- 
sisted that  those  authorities  applied  to  false 
pretenses.  Justice  Gbipman  disthiguished  tiie 
two,  and  said  *No.*  He  said  the  defendant,  if 
he  did  present  the  squirrels*  tails,  was  guilty  of 
the  offense  with  which  he  was  charged.  Why^ 
Because  it  was  an  attempt  to  commit  a  fraud ; 
it  did  not  matter  wheth»  the  ordinance  was 
valid  or  not,  if  a  man  attempted  to  get  money 
by  a  fraudulent  transaction.  He  decided  that 
the  section  was  broad  enough  to  cover  tht  ques- 
tion of  fraud,  and  the  judgment  was  affirmed. 

"But,  when  we  come  to  section  72,  then  a 
different  question  arises,  as  is  very  evident  from 
a  reading  of  the  section:  'Every  person  who, 
with  intent  to  defraud,  presents  for  allowance 
or  for  payment  to  any  state  board  or  officer,  or 
to  a^  county,  town,  city,  ward,  or  viUw  board 
or  officer,  autJiorized  to  allow  or  pay  the  same 
if  genuine'— 'to  pay  the  same  if  genuine.'  If 
the  squirrel  tail  man  had  been  arrested  and 
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Erooeeded  against  under  section  72.  be  would 
ave  been  aoqnitted  because  the  ordinance  was 
invalid;  the  board  of  supervisors  would  have 
been  charged  with  the  knowledge  of  its  inva- 
lidity, and  it  would  have  been  held  to  have  been 
an  improper  claim  in  that  case.  Therefore  he 
could  not  have  been  held  under  that  section. 
The  defendant  was  properly  held  under  section 
632,  because  he  attempted  to  get  money  by 
fraud  as  defined  by  section  S82,  Penal  Code. 

"It  will  be  noted,  npoa  a  reading  of  the  in- 
dictment, so  far  as  Kelley  is  concerned,  that 
there  is  no  allegation  that  Butler,  under  whom, 
presnmabty,  he  was  working,  Imew  that  the 
claim  handed  to  him  (Butler)  or  made  out  by 
Kelley  was  false.  For  instance,  I  am  working 
on  the  road ;  I  go  to  the  roadmaster,  as  we  com- 
monly call  him— be  is  no  longer  roadmaster, 
however,  but  that  is  immatenal— and  say,  *I 
have  worked  seven  days;'  I  make  affidavit  to 
it,  and  do  -whatever  else  is  necessary  to  collect 
the  money  ;  he  takes  it  and  he  says,  'All  right 
and  he  presents  it  to  the  county.  As  a  matter 
of  fact,  I  have  only  worked  two  days.  He  can- 
not be  convicted,  ca  course,  without  knowledge 
of  such  fraud ;  no  one  will  contend  otherwise ; 
he  is  guilty  of  no  offense  unless  he  knew  that  I 
only  worked  two  waya.  It  does  not  require  a 
citation  of  authorities  to  estabUrii  such  an  ele- 
mentary principle  of  law.  It  Is  but  common 
sense. 

"There  is  an  allegstion  in  the  indictment  that 
Butler  himiielf  put  in.  a  false  claim,  claiming 
to  have  worked  more'  days  than  he  actually 
worked.  I  think  that  would  be  a  good  allega- 
tion against  Butler  if  the  Kelley  allegation  was 
not  there,  for  this  reason:  We  are  confronted 
with  the  well-recognized  rale  that,  while  Butler 
may  be  prosecuted  for  what  he  did,  could  you 
say  under  such  an  indictment,  in  the  event  of 
conviction,  whether  the  conviction  was  had  un- 
der the  claim  that  he  presented  and  which  he 
knew  was  false  because  he  presented  it,  or 
whether  he  was  convicted  for  the  presentation 
of  the  Kelley  claim,  of  which  he  had  no  knowl- 
edge as  to  its  falsity?  Thia  rule  has  been 
enunciated  in  this  one  case  I  have  already  cited 
as  the  leading  case,  in  the  121  U.  S.  Supreme 
Court  Reports,  written  by  Justice  Miller. 
That  was  a  case  where  thQ  Bevised  Statutes  of 
the  United  States  made  it  a  high  misdemeanor 
for  any  bank  officer  to  make  or  cause  to  be 
made  to  the  bank  officers  any  false  report,  and 
so  on  and  so  forth,  of  its  finances  and  stand- 
ing, etc.  The  cashier  of  that  bank  made  a  false 
report.  The  very  next  section  ot  the  Revised 
Statutes  required  the  officer  of  the  bank,  or  the 
bank  itself,  to  make  a  report  to  the  Comptrol- 
ler of  Currency.  It  was  made  no  crime  to  make 
a  false  reiwrt  to  the  Comptroller  of  Currency. 
The  indictment  charged  that  the  bank  caahler 
made  a  false  report  to  the  officers  and  to  the 
Comptroller  of  Oorrency.  The  court  amended 
the  indictment  by  striking  out  'to  the  Comp- 
troller of  Currency,'  and  let  it  stand  so  far  as 
the  bank  was  concerned.  The  Supreme  Court 
of  the  United  States  said  the  lower  court  could 
not  do  It.  Of  course,  the  United  States  proce- 
dure is  by  indictment  only.  The  court  said  it 
could  not  tell  which  act  he  was  convicted  for ; 
he  was  just  as  likely  to  have  been  convicted 
for  making  a  false  report  to  the  Comptroller 
of  Currency,  which  was  not  an  offense,  as  for 
the  commisnon  of  the  actual  offense." 

In  Us  points  and  anthorlttes  the  Attwney 
General  Insists  that  he  is  supported  1^  Peo- 
ple T.  Garolan,  71  Cal.  106, 12  Pac,  Ki,  In  his 
contfflktlon  that  an  indictment  charging  the 
oCFeiwe  in  the  langoage  of  ttie  statute  suffi- 
cient. In  People  t.  Hahony,  145  Gal.  108.  78 
Paa  354,  the  court  said: 

"The  Attorney  General,  in  support  of  this  In- 
dictment, relies  almost  entirely  upon  the  decision 
of  this  court  in  department  in  People  v,  Oarolan, 
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71  OaL  198, 12  Pae  S2.  The  craeation  here  in- 
Tolved  receiTed  little  comdderBdoD  in  the  opin- 
ion in  that  case,  being  disposed  of  by  the  sim- 
ple statement  that  the  indictment  was  sufficient, 
charging  the  offense,  as  it  did,  in  the  langnage 
of  8ecti<m  72  of  the  Penal  Cod&  No  anthority 
was  cited  in  support  of  this  conclusion,  and  so 
much  of  the  record  of  that  case  as  is  now  ac- 
cessible indicates  that  no  aothoritiea  therein 
were  cited  to  the  court,  'Ihe  condusion  therein 
readied  is  so  opposed  to  later  dedsions  rendered 
by  this  court  m  bank,  and  also  to  fundamental 
principles  recognized  by  the  decisions  generally, 
that  it  cannot  be  now  accepted  as  authority. 

The  point  urged  by  respondents  Is  not  that 
the  Indlctm^t  should  charge  that  the  claim 
was  "knowingly"  presented,  bnt — 
"that  in  pleading  or  diarging  actionable  or  crim- 
inal fraud  it  must  appear  that  the  accused  knew 
that  the  alleeed  act  or  misrepresentation  was 
false  or  fraudulent.  This  knowledge  is  always 
the  very  gist  and  essence  of  the  crioie  charged, 
unless  In  thoae  cases  where  the  act  or  state- 
ment was  done  or  made  recklMsly,  and  without 
any  knowledge  of  its  truth  or  falsity." 

As  to  the  necessity  to  good  pleading  to  al- 
lege the  facts  constltatlng  the  fraud,  the  Su- 
preme Court.  In  People  t.  McKenna,  81  CaL 
1B8,  22  Pac.  488,  bad  this  to-  say: 

"In  dvil  cases  the  rule  is,  as  stated  by  Mr. 

Justice  Templ^  that  tite  plaintiff  Is  not  required 

'to  allege  mth  minntenesB  all  the  particulars 

and  drcumstances  which  constitute  the  evidence 

of  the  alleged  fraud,  but  he  must  make  the 

charge  with  sufficient  distinctness  to  enable  his 

adversary  to  come  prepared  with  bis  evidence 

upon  the  general  questions  of  fraud  which  will 

be  raised.^  •   •  «  xhe  question  whether  a 

thing  has  been  done  fraudulently  is  a  matter 

of  law,  and  an  allegation  of  fraud  in  general 

terms  presents  no  issuable  fact  •  •  •  where 

no  facts  are  averred,  no  fscts  are  admitted. 
•  *  • 

"It  to  said  by  Mr.  Bishop  that  'to  charge  sim- 
ply in  the  statutory  words  that  the  thing  was 
obtained  by  fraud  and  pretense  is  not  adequate.' 

"Mr.  Wharton  says  an  information  charging 
simply  that  the  defendant  obtained  goods  by 
false  pretenses  'would  be  scouted  out  of  court.' 

"As  said  in  United  SUtes  t.  Watkins,  8 
Craneh,  a  a  441  [Fed.  Caa.  Mo.  16,049]: 
'SYaud  is  an  inference  of  law  from  certain  facts, 
and  the  indictment  must  aver  all  the  facts 
which  constitute  the  fraud;  *  *  *  to  aver 
that  au  act  was  fraudulently  done  Is,  therefore, 
to  aver  a  matter  of  law,  and  not  *  *  *  of 
tact.' 

"It  is  a  sound  prindple  that  an  faidictment 
<^BTging  fraud  of  any  aind  should  aver  with 
particularity  the  &cts  relied  upon  to  show 

fraud." 

Touching  the  argument  of  the  Attorney 
General  that  the  Indictment  snffldnktly 
charges  an  otCeoae  in  presenting  a  false  claim, 
as  dlBttnguiShed  from  a  "false  and  fraudu- 
lent claim,"  the  Supreme  Court,  In  People  v. 
Mabony,  supra,  said: 

"It  is  unnecessary  to  determine  whether  the 
allegatioD  that  the  daim  was  'false'  as  well  as 
fraudulent  adds  anything  to  the  indictment. 
"The  particular  objection  that  we  are  considering 
is  not  that  the  indictment  does  not  state  facts 
constituting  a  public  offense,  hut  that  It  does 
not  cmform  to  the  requirements  of  seetitHis  950, 
951,  and  9B2  of  the  FentH  Code,  in  that  It  does 
not  suffidently  set  forth  *the  acts  constituting 
the  offense,'  and  the  particular  drcumstances 


of  the  dfense  dianed,'  so  as  to  enable  the  de- 
fendant to  know  what  was  the  precise  charge 
against  him  and  to  prepare  his  defense  thereto. 

"Being  advised  by  the  indictment  that  the 
people  marge  that  the  claim  was  fraudulent  as 
well  as  false,  even  if  there  be  any  distinction 
between  these  terms  as  used  In  connection  with 
a  claim  such  as  is  set  forth  in  such  indictneait, 
he  is  certainly  entitled  upon  objection  made  by 
demurrer  to  know  with  reasonule  certainty  the 
facts  relied  upm  by  tba  people  as  C(»stitudnK 
the  alleged  fraud." 

In  reply  to  the  contention  of  the  Attorney 
General  that  It  was  sofflcient  to  chaise  that 
the  defendant  presented  the  claim  "with  In- 
tent to  defraud,"  since,  as  la  contended,  the 
clause  "with  Intent  to  defraud"  Is  the  equiv- 
alent of  the  omitted  necessary  all^atlon  that 
the  defendants  had  knowledge  that  the  claims 
were  false  and  fraudulent,  respondents  make 
what  we  regard  as  sufficient  answer  to  tbls 
contention.   Says  the  brief: 

"There  are  two  answers  to  this  conteDtion. 
The  first  is  that  In  order  to  constitute  frand 
there  must  be  both  an  hitent  to  defraud  and  a 
knowledge  of  the  false  and  fraudulent  character 
of  the  act  or  stat^ent,  and  the  aUegatiim  <^  one 
will  not  supply  the  otiier.  The  secwd  answer  is 
that  the  Supreme  Court  held  fn  the  BlalKny 
Case,  in  accordance  with  the  general  rale,  that 
the  presence  of  the  'intent  to  defraud'  was  not 
suffident  and  that  the  facts  c<mstituting  the 
false  and  fraudulent  character  of  the  act  amrg- 
ed  must  be  alleged.  It  will  be  remembered  that 
in  the  Mshony  indictment  It  waa  charged  that 
the  defendants  committed  the  act  with  'intent 
to  defraud,'  and  yet  the  indictment  was  held 
fatally  defective.  It  the  mere  all^tloo  that 
the  alleged  act  waa  done  with  'Intent  to  defraud* 
was  sufficient,  it  wotdd  be  equivalent  to  holding 
that  an  indictment  in  the  language  of  the  stat- 
ute Is  suffident;  and  this  our  Supreme  Court 
has  declared  Is  not  sufficient** 

The  Judgment  Is  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


PBOPLB  v.  BOJORQUEZ.   (Cr.  382.) 

9)istrict  Court  of  Appeal.  Third  IMstrlct,  Cal- 
ifornia.  Nov.  21,  1917.) 

1.  Gbiuznai.  Law  «=»1168(2)— VrBDicT-Cox- 

0LUBITKHI8B. 
In  a  prosecuti(m  for  embesucment,  the  jury 
were  not  bound  to  believe  the  testimony  of  de- 
fendant as  to  his  intent  to  steal  a  horse  and  rig 
at  the  time  he  hired  it;  and  where  there  was 
suffldent  evidence  to  justify  a  finding  that  his 
intention  to  embczsle  the  pro^terty  was  formed 
after  it  came  Into  his  possession  as  bailee,  the 
finding  was  condusive. 

2.  CRniiNAL  Law    «s»1186(4)  —  Appeal  — 

HABULESa  EBBOB— iHSTBUCnONS. 

In  a  prosecution  for  embesslement  an  Id- 
struction  that,  if  defendant  testified,  hu  credi- 
bility was  subject  to  the  same  test  as  that  ap- 
pli«li  to  other  witnesses,  and  that  in  dM«mininc 
the  crediblli^  of  a  wlbiess*  testimony  the  jury 
might  consider  his  interest  in  the  result  of  pros- 
ecution, bis  demeanor  and  conduct  while  testify- 
ing, and  that  he  bad  been  contradicted,  and 
might  entirely  disregard  his  testimony  if  he  bsd 
testified  falsely  to  aw  material  fact  was  not 
prejudicial,  in  view  of  Gtmst  art  6,  |  4U,  f<w- 
bidmiv  new  trials,  except  for  prejudicial  error. 
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3.  CRuaiTAi.  LiAw  «s»811(e}— InexmcFonon— 
CoifSKqmHOBB  or  Vsbdiot. 

An  instnictioD  that  the  jui?  should  not  be 
ftuided  by  the  consequences  of  their  verdict,  hut 
wen  to  aetcrmine  dwendant's  guilt  or  innocence 
according  to  the  law  and  the  evidence,  was  not 
objectionable  as  directing  the  jmr's  attention  to 
the  testimony  of  defendant,  or  requiring  the  jury 
to  view  it  with  caution. 

4.  Cani iNAT.  Law  «=»782(1)  —  iKBTBUcmoH  — 
Sthpatht. 

An  instruction  that,  although  the  Jnry  m^ht 
sympathize  with  those  who  suffered,  th^  were 
bound  by  oath  to  administor  judgment  accord- 
ing to  the  law  and  the  evidence,  and  should  not 
act  npon  thtdr  ^mpatblcB  or  aeBtbncnt,  waa  not 
objectioaaUeb 

5.  Cam iNAX.  Law  «s>815(5)  —  Imbtruotion  — 

IWTEHT. 

In  a  proaecutian  for  embexzlement,  wherein 
defendant  testified  that  he  had  formed  the  intent 
to  steal  the  horse  and  rig  before  be  hired  it,  in- 
fltractions  distingoishing  between  larceny  and 
embeszlement  wera  not  obJeotiMUible  aa  i^ring 
auch  defense. 

«.  Cbihinal  Law  «=»1172(6)— iMBntuonoN— 
Effect  of  Intoxication. 
Where  there  was  some  testimony  aa  to  de- 
fendant's Bobrie^  at  the  time,  an  inetmction  np- 
on intozicatitHi  aa  bdng  do  defense  to  the  comr 
ini8si<ai  of  crbM^  thon^  not  called  for,  was 
harmleea. 

7.  GBnaNAL  Law  «=>829(1)— REQXnsTiD  In- 

SmUCTION— GlVlUf  iNSTBTTCnoN. 
The  striking  oat  of  parts  of  defendant's  re- 
quested instruction  waa  not  error,  where  the 
«ourt  in  a  previous  instruction  had  subatantiBUy 
covered  tibe  matter  stricken. 

8.  Gbhiinal  Law  «=b1130^— Afpbai.— Aa- 
SIGmiENT  OF  Ebbor— StnrVICIENCT. 

A  brief  calling  attention  to  the  cro»-«xam- 
ination  of  defendant,  and  to  the  objections  there- 
to contained  on  "pages  53,"  etc.,  mentioning  con- 
secutively the  pages  to  79,  inclnav^  waa  not  anf- 
fident  to  require  eon^eratton. 

9.  WiTHBBSEs  «Ba>3a7(D  —  lioxAoaaatm  — 
Pbbdioate. 

In  a  prosecation  for  embezzlement,  wherdn 
defendant  testified  that  he  intended  to  steal  the 
horse  and  rig  when  he  hired  it,  which,  if  believ- 
ed, would  have  required  an  acquittal,  it  was 
proper  for  the  proaecuting  attorney  to  impeach 
defendant 

10.  GanaiVAL  Law  4s>1137(5)  —  Btidbscb  — 

FOBMBB  CoNVICnOH. 
Defendant,  having  invited  proof  aa  to  wheth- 
er he  bad  been  previously  convicted  of  a  fdony, 
had  no  cause  to  complain  of  a  qnestion  by  the 
district  attorney  as  to  a  former  conviction. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; E.  N.  Rector,  Judge. 

William  Bojorquez  was  convicted  of  em- 
bezzlMnent,  and  from  the  judgment  of  con- 
viction, and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  he  appeala  Judgment 
and  order  affirmed. 

Terry  W.  Ward  and  L.  J.  Schlno,  both  ia 
Merced,  for  •  appellant  U.  S.  Webb,  Atty. 
<!>en.,  and  3.  Chas.  Jooea,  Deputy  Atty.  Qen., 
for  the  People. 

OHIPAIAN.  P.  X  Defendant  was  convict 
ed  of  the  crime  of  embezslement  He  appeals 
f ran  tbe  Judgin«it  of  c<mvlctlon  and  from  the 
order  denying  bis  motion  tor  a  new  triaL 
There  is  no  dispute  as  to  the  principal  facta 
In  the  case.   The  sole  question  presented  as 


to  the  evidence  la:  Did  It  establish'  the  crime 
of  larcraiy  and  not  that  of  embesKlemait? 

[1]  Briefly,  the  evidence  waa  that  on  the 
afternoon  of  December  14,  1916,  defendant 
wenQ  to  the  livery  stable  of  the  prosecuting 
witness,  one  Sllverose,  in  the  city  of  Merced, 
and  stated  to  him  that  his  name  was  Miles 
and  that  he  wanted  to  hire  a  horse  and  bug- 
gy to  go  to  Atwater,  a  short  distance  from 
Merced.  Sllverose  rented  the  rig  to  defend- 
ant upoDf  d^endant's  promise  to  return  the 
Iffoperty  that  evening,  for  the  charge  of  f  1.60. 
Not  having  returned  the  prox)erty  as  prom- 
ised, Sllverose  began  Inquiry  the  next  day, 
and  on  December  29,  1016,  located  it  at  the 
livery  stable  of  one  Watson,  at  Livingston, 
in  the  county  of  Merced,  to  wh<Mn  defendant 
had  sold  It  Defendant  testified  that  he  con- 
ceived the  Intention  of  stealing  the  property 
before  he  went  to  Sllverose's  stable.  It  la 
stated  in  his  brief: 

"He  practically  admitted  the  taking  and  ear- 
ning away  of  the  outfit  and  the  sale  and  disposi- 
tion of  the  same  to  Watson,  but  contended  ex- 
clusively that  he  had  formed  this  original  intent 
to  secure  the  possesaion  of  the  personal  property 
prior  and  at  the  time  of  the  removal  of  the  same 
from  the  bant  at  Merced." 

The  jury  were  not  bound  to  believe  the 
testimony  of  defendant  as  to  Ida  Intent  at  the 
time  he  rented  the  property.  There  was  suf- 
ficient evidence  from  which  the  jury  were 
Justified  in  finding  that  defendant's  intention 
was  to  embezzle  the  privity,  and  was 
formed  after  It  came  into  his  possession  un- 
der the  agreement  that  It  was  rented,  there- 
by making  tUm  simply  a  bailee.  The  im- 
plied finding  of  the  Jury  upon  this  point  Is 
conclusive.    People  v.  Crane,  168  Pac  377. 

[2]  Prejudicial  error  is  claimed  of  the  fol- 
lowing instruction: 

"You  are  instructed  as  a  matter  of  law  that 
when  the  defendant  testifies  as  a  witness  in  the 
case  he  becomes  the  same  as  any  witness,  and 
his  credibility  ia  to  be  tested  by  and  subjected 
to  the  same  test  which  legally  applies  to  any 
other  witness;  and  in  determining  the  degree 
of  credibility  that  shall  be  accOTded  to  the  tee- 
timony  of  any  witness,  you  have  a  right  to  take 
into  consideration  the  ntct  that  he  Is  interested 
in  the  result  of  the  prosecution,  as  well  as  his 
demeanor  and  conduct  upon  the  witness  stand, 
and  during  the  trial,  and  ^ou  may  also  take 
into  consideration  the  fact  if  such  is  the  fact 
that  be  has  been  contradicted  by  other  witness- 
es ;  and  if  yon  find  after  conridering  all  the  evi- 
dence in  this  case  that  any  witness  haa  willfully 
and  corruptly  testified  falsely  to  any  material 
fact,  you  have  a  right  to  entirely  disregard  his 
testimony,  excepting  so  far  as  his  testimony  is 
corroborated  by  other  credible  evidence," 

An  instruction  of  this  character  is  com- 
mented upon  In  People  t.  Bartol,  24  Cal.  App. 
650,  666, 142  Pac.  610,  and  was  held  not  prej- 
ndlclal.  We  think  the  i^lnion  In  that  case 
snfflclently  disposes  of  the  objection  now 
urged.  Section  4^,  ardde  6,  of  the  conati- 
tutloa,  has  materially  restricted  the  power  of 
the  court  to  grant  new  trials  since  the  ded- 
aion  in  People  t.  !Maughs,  140  OaL  262,  86 
Pac.  187. 
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W  An  instructton  waa  s^ven  wlildi,  In  ef- 
fect, ttOd  the  Jury  tliftt  they  were  not  to  be 
gnlded  in  arrtvliig  at  a  Terdiet  by  "the  am- 
seqnaieei  to  ensn^  should  you  arxlTe  at  a 
particular  amduBton.  Ton  are  to  fletemriDe 
the  fact  of  the  guilt  or  innooMioe  of  the  ac- 
cused according  to  your  d^berate  conTictUm 
and  the  laW  lias  settled  what  the  effect  of 
that  fact  shall  be."  We  do  not  think  tbla 
Instruction  "directs  the  Jury's  attention  to 
the  testimony  of  the  defendant  *  •  • 
and  to  view  bis  evidence  with  csnticm,"  etc, 
as  is  urged.  The  Instmction  bean  no  each 
construction. 

[4]  We  discover  no  objection  to  the  follow- 
ing instruction: 

"You  are  further  Instmcted  that,  althoo^  as 
men  you  may  sympatbiae  with  those  who  suffer, 
f  ct  as  honest  men,  iMund  by  oath  to  adminiBtw 
judgment  according  to  law  and  evidence,  you 
flbould  not  act  upon  your  sympathies  without 
any  i]roof ;  mercy  does  not  belong  to  you.  No 
question  of  mercy,  sentiment,  or  aaytiking  else 
resides  with  you,  except  the  question  of  whether 
or  not  you  believe  from  the  evidence,  and  beyond 
a  reasonable  doubt,  that  the  defendant  is  guUty." 

[11  The  court  gave  tbo  foHowing  Inatnic- 
tions: 

"I  instruct  you  that  in  the  state  of  California 
embezzlement  is  the  fraudulent  appropriation  of 
proper^  by  a  person  to  whom  it  has  been  in- 
trusted ;  also  every  penNm-  intrusted  with  TproO' 
erty  as  a  bailee  who  fraudulently  converts  the 
same  or  the  proceeds  thereof  to  his  own  use  is 
guilty  of  embezzlement  I  instruct  yon  that  it 
yon  find  from  all  the  evidence  that  the  defendant 
hired  the  personal  pn^>erty  described  in  the  in- 
formation from  J.  V.  Silverose,  that  he  there- 
upon became  a  bailee  of  the  property  thus  hired. 

"The  distinction  between  larceny  and  embex- 
slemeut  is  that  in  larceny  the  guilty  party  does 
not  have  the  lawful  possession  of  the  property 
and  in  embetzlement  the  guilty  party  has  the 
lawful  possession  of  tlie  property." 

It  is  urged  that  these  InstrnctlouB  do  not 
correctly  state  the  law  aa  applicable  to  the 
evidence  In  this  case,  as  they  Umore  the  de- 
fuse l^t  defendant  fbraied  the  Intoit  to 
steal  the  propraty  before  he  hired  it  or  be- 
came bailee.  Had  the  ooart  failed  to  Instruct 
the  Jury  further  upon  the  distinction  between 
larceny  and  embeaziement  as  applicable  to 
the  evhtence,  and  particularly  the  testimony 
of  defendant  tbst  he  intended  to  steal  Vbs 
property  at  the  time  when  it  was  placed  in 
his  cnstody,  the  instruction  would  be  open  to 
criticism,  A  person  may  hire  a  horse  and 
become  a  bailee,  and  at  the  same  time  all  the 
facts  taken  Into  conslderatiou,  a  case  of  lar- 
ceny might  be'  made  out.  Pet^le  v.  Smith, 
23  Cal.  2S0.  But  the  court,  at  defendant's 
request,  we  thinb  made  the  point  quite  clear 
to  the  Jury  by  the  following  instruction: 

"There  is  a  crime  known  to  the  law  as  lar- 
ceny. It  is  a  crime  very  similar  to  embezzle- 
ment, yet  it  Is  entirely  distinct  and  different 
from  embezzlement,  larceny  is  the  felonious 
stealing,  taking,  carrying,  leading,  or  driving 
away  the  personal  property  of  another.  Ehnbez- 
zlement  is  the  fraudulent  appropriation  of  prop- 
erty by  a  person  to  whom  it  has  been  intrust^. 
The  difference  between  the  crime  of  larceny  and 
the  crime  of  embe^ement  is  this:  In  larceny 
the  person  taking  and  driving  away  the  prop- 


erty of  another  must  have^  at'tiie  time  he  takes 
and  drives  away  such  proiMnr^,  the  intent  then 
amd  there  ta  steal  such  poverty.  In  end>e£zle- 
moit  there  must  be  no  intent  to  steal  at  the  time 
the  person  takes  and  drives  away  the  property, 
but  the  person  most  have  come  into  lawful 
possession  of  eudt  property  and  thereafter  form- 
ed the  intent  to  frandnlentjy  convert  it  to  his 
own  use.  When  a  person  intuda  from  At  be* 
ffinnbMr  to  steal,  and  does  steal,  the  criB»  i* 
larceny,  and  not  embezzlement,  therefore  I  in- 
struct you  that  if,  in  this  case,  the  defmdant 
badt  at  the  vwy  tune  he  took  and  drove  away 
the  property  described  in  the  information,  an  in- 
tent to  steal  and  did  steal  it,  that  he  i>  not 
guilty  of  embezzlement,  and  yoor  Terdiet  in  tfaat 
event,  and  if  you  should  find  the  fact  so  to  be. 
should  be  not  guilty." 

[t]  The  court  gave  an  instruction  upon  In- 
toxication or  drunkenness  hs  forming  no  de- 
fuse for  the  commission  of  crima  The  ob- 
jection seems  to  be  that  It  was  wholly  unnec- 
essary. There  was  some  testimony  as  to  de- 
fendant's condition  In  respect  of  sobriety  at 
the  time.  We  do  not  think  that  this  feature 
of  the  case  became  material  or  called  for  an 
InstructloD.  However,  the  Instruction  was 
harmless. 

[7]  At  defendant's  request,  the  court  in- 
structed the  jury  as  follows: 

"A  person  accused  <^  a  crime  is  not  compelled 
to  testify  at  the  trial  of  the  case.  The  law  per- 
mits him  to  remain  ailHit,  and  if  be  does  tteet 
to  remain  silent,  that  dreunstsnce  cannot  be 
used  against  him,  nor  alluded  to  upon  the  triaL 
However,  in  this  case,  the  defendant  has  volan- 
tariW  gone  apon  the  witness  stand  and  has  tes- 
tified in  his  own  behalf." 

The  court  struck  out  what  followed.  This 
waa  not  error,  for  the  court  had  In  a  previous 
Instruction  substantially  given  an  instruc- 
tion coverii^  the  matter  stricken  oat. 

[I]  Attention  is  called  in  defendant's  brief 
to  the  cross-exaiulnatlon  of  def^dant,  and 
"to  tb.e  several  objections  made  to  the  ques- 
tions propounded  by  the  district  attorney  to 
the  defendant  wUle  upon  the  witness  stand 
in  bis  own  defense.  They  are  contained." 
says  the  bri^,  "on  pages  63,"  etc,  mentioning 
consecutively  the  pages  to  page  79,  inclusive. 
Such  designation  of  alleged  errors  is  not  suf- 
ficient to  require  the  reviewing  court  to  con- 
sider them. 

[1, 10]  It  is  stated  in  the  brief  that: 

"Tie  questions  propounded  by  the  district  at- 
torney aa  to  wfaetner  or  not  the  defendant  had 
theretofore  been  convicted  of  a  felony  were  high- 
ly improper  and  pntfadieial  to  his  substantial 
nghts." 

It  la  further  suggested  that  the  testimony 
given  by  the  defendant  was  substantially  the 
same  as  that  given  by  the  prosecuting  wit- 
uess,  and,  as  there  was  no  conflict,  "there 
was  no  necessity  for  the  impeachment  of 
the  defendant"  As  to  this  latter  statemwt, 
defendant  overlot^  the  fact  that  he  testi- 
fied to  his  Intention  to  steal  the  property  at 
the  time  he  rec^ved  It  If  the  Jury  had  be- 
lieved him,  the  verdict  must  have  been  not 
guilty.  It  was  quite  within  the  right  U  ^t 
was  not  the  duty,  of  the  prosecuting  attor- 
ney to  meet  this  statement  by  the  Impeooti- 
ment  of  the  Pendant.  An  eTwminatlon  of 
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the  record  shows  that  moet  of  the  matters 
complained  of  4ii  the  pftg«s  mentioned  aM 
recorded  on  pages  68  to  69,  and  occurred 
ont  of  the  bearing  of  the  imj  and  while 
they  were  temporarily  excused.  The  jury 
being  called  into  court,  the  def«idant  was 
asked  aa  to  whetlier  or  not  be  bad  been  pre- 
viously convicted  of  a  felony,  and  admitted 
It  to  be  a  fact  It  waa  also  brongftt  oat  upon 
the  challenge  of  defendant's  counsel  that  de- 
fendant had  been  convicted  of  a  felony  on 
more  Uian  one  occaalcML  Detoidant  having 
Invited  the  proof  of  a  eeomd  felony,  he  haa 
no  cause  tor  complaint.  Beeidea,  we  see  no 
reason  why,  tor  purposes  of  tmpeacbm^t, 
the  prosecuting  attorney  ahoold  be  limited 
to  Inquiry  as  to  one  felony. 
The  jut^^nent  and  the  order  are  affirmed. 

I  concur:   BURNETT,  J. 

HART.  J.  (concurring).  I  concur  in  the 
Judgment  and  In  all  that  is  said  in  the  opin- 
ion of  the  Presiding  Justice,  but  I  desire  to 
reiterate  disapproval  of  the  Instruction  flret 
considered,  In  which  the  court  told  the  Jury 
that,  when  a  defendant  testifles  as  a  witness, 
the  Jury  may,  lo  detannlnlng  the  weight  to 
be  attached  to  his  testlmtmy  take  into  con- 
sideration "the  fact  that  be  la  Interested  In 
the  result  of  the  prosecution,"  etc  A  sim- 
ilar Instruction  haa  been  aevwely  oondmn- 
ed  by  the  courts  of  this  state,  and  I  think 
Justly  so.  See  Pet^le  v.  Maughs,  149  Cal. 
253,  262.  86  Pac.  187;  People  v.  Bartol,  24 
Cal.  App.  «G0^  666,  142  Pac.  510;  People  v. 
Borrego,  7  Cal.  App.  618,  05  Pac.  381.  And 
the  infraction  is  no  less  objectionable  now 
than  prior  to  the  adoption  into  the  C<mstl- 
tntlon  of  the  provision  (section  4%,  art.  6) 
that  DO  Judgment  shall  be  set  aside,  or  new 
trial  granted,  in  any  cage,  on  any  of  certain 
indicated  grounds,  "unless,  after  an  exam- 
ination of  the  entire  cause,  including  the 
evidence,  the  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in 
a  miscarriage  of  Justice."  While  the  Instnio- 
tion  in  this  case  is  not  quite  as  objectiona- 
ble as  the  one  denounced  in  the  Maughs 
Case.  Its  vice,  as  is  pointed  out  in  the  Bartol 
Case,  is  "in  calling  particular  attention  to 
the  testimony  of  the  defendant,"  whose  in- 
terest in  the  result  of  the  prosecution  is  ob- 
viously more  deep-seated  than  could  be  that 
of  any  ordinary  witness.  The  danger  lurk- 
ing In  such  an  Instruction  lies  in  the  proba- 
bility that  the  jury  may  infer  that  the  Judge, 
having,  out  of  all  the  testimony  received  In 
the  case,  selected  that  of  the  defendant  for 
such  spedal  conslderatlim  In  his  statemoit 
of  the  law  to  them,  is  of  the  oplnimi  that 
whatever  the  defendant  may  testify  to  In 
snn^ort  of  his  defense  should,  because  of 
his  pocdtton  In  the  case,  be  viewed  with  bos- 
pidon.  The  Instruction  should  never  be  giv- 
en in  any  case. 


The  section  of  the  OoostitQtlcin  above  re- 
ferred to  has,  since  Ita  adoption,  rescued 
many  cases  from  reversal ;  but  It  clearly 
never  was  designed  to  change  or  modify  the 
rales  of  eridenoe,  or  to  make  good  that  which 
has  always  properly  been  held  to  be  bad  in 
InstmctiMis  to  Juries  aa  to  the  principles  of 
law  whldi  are  intended  for  their  guidance 
in  deciding  questions  of  fact.  Tbwe  Is, 
tberefore,  no  less  reason  now.  for  the  strict 
observance  of  the  rules  of  pleading,  evidence, 
or  instructhms.  or  of  any  other  of  the  requi- 
sites of  procedural  law  in  the  trial  of  cases, 
than  there  was  before  ttie  Introduction  of  the 
provision  mentioned  into  the  organic  law. 
Indeed,  It  la  by  no  means  inconceivable  that 
criminal  oases  may  arise  which  are  found  to 
be  beyond  the  reach  of  the  saving  grace — 
the  broad  and  comprehensive  mercy — of  sec- 
tion 4%  of  article  6  of  the  CousUtutlon, 
for  the  sole  reason  that  such  an  instruction 
aa  the  one  under  consideration  Is  given.  In 
a  very  dose  case  upon  the  facts,  a  reversal 
for  the  reason  stated  might  be  required. 

Thus  I  have  written,  not  so  much  because 
of  the  preset  case,  which  appears  to  have 
been,  generally  speaking,  well  and  fairly 
tried,  but  mainly  because  I  believe  that,  at 
least  so  far  as  criminal  cases  are  conceroed, 
the  proposition  cannot  be  too  often  stated 
that,  while  no  case  should  be  reversed  for 
trivial,  unsubstantial,  tecbulcal  errors,  still 
the  legal  rights  of  au  accused  should  be,  in 
the  trial,  just  as  carefully  guarded  and  pre- 
served now  (as  the  law  Intends  they  slmll 
be)  as  they  were  prior  to  the  adoftlon  of  the 
section  of  the  Constitution  above  named,  and 
that,  therefore,  the  condemnation  of  Instruc- 
tions or  rulings  upon  evidence  by  the  courts 
of  last  resort  should  In  the  trial  of  such  cas- 
es be  no  less  heeded  now  than  before  said 
provision  was  adopted  by  the  people. 


Ex  parte  OOWIE.   (Cr.  417.) 
(District  Court  of  Appeal.  Third  District,  Oali- 

fbnia.  Nov.  i»,  1917.) 
Habeas  Gobfus  «s»38— Ukebs  ov  Dbuos— 

RUXASa  FBOM  HOBFITAl^RCMU>IEa. 

Pol.  Code,  f  2186c  rdating  to  commitments 
of  persons  bo  far  addicted  to  the  intemperate  use 
of  oarcotics  aa  to  have  lost  the  power  of  self- 
ooDtrol,  provides  that  the  court  shall  commit 
such  person  for  a  d^nite  period,  not  to  exceed 
two  years,  but  provided  that  he  may  be  paroled 
by  the  medics]  superintendent  under  the  same 
rules  ai>d  conditioiis  that  the  Insane  are  paroled, 
and  that  tbe  state  commission  in  lunacy  shall  be 
given  the  same  power  to  discbarge  any  person 
committed  under  this  act  ae  contamed  in  section 
2183  of  the  Political  Code,  upon  the  recommen- 
dation of  the  hospital  auperinteodent,  when 
satisfied  that  such  p^von  will  not  receive  sab- 
atantial  benefit  from  further  hospital  treatment 
Section  2189,  as  amended  by  St.  1915,  p.  668, 
provides  for  discharge  of  insane  persons  whether 
the  superintendent  of  the  hospital  so  recom- 
mends or  not,  and  auttaorlns,  wmn  he  does  not 
recommend,  tbat  insane  perstm  have  a  hearing 
before  a  jnry  as  to  tbe  fact  of  his  recovery. 
Held  that,  as  section  2185c  provides  for  release 
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obly  on  parol  hj  fiie  medical  snperiDteoduit 
or  oy  the  )uiia<^  commiaBlon  on  recommenda- 
tion of  the  Bupenntenden^  no  specific  remedy  is 

Srovided  for  tme  committed  for  exceesiTe  use  of 
rogs  when  the  aupcrintendeDt  doe«  not  Tecom> 
mend  releane,  and  therefore  the  writ  of  habeas 
corpai  is  opoi  to  such  a  person. 

Habeas  corpus  on  the  asvU<aLtiOD  of  Es- 
ther Gkildle,  wherein  the  Attorn^  General 
Imposed  a  donurrer.  Demurrer  overruled. 

EL  L.  Webber,  of  Napa,  for  petltlonw.  U. 
8.  Webb,  Atty.  Gen.,  and  Bobt.  T.  McClslek. 
Depu^  Atty.  Gen.,  for  respondent 

CHIPMAN,  P.  J.  It  appears  from  the  pe- 
tition that  petiUoDV  was  on  June  21,  UlT* 
cosnmltted  to  the  Napa  State  Hoqiltal  tor 
"Uie  Insane  for  the  term  of  one  year  upon  the 
charge  laid  under  section  218Sc  of  the  Polltl- 
ctl  Code  that  she  was  at  that  time  addicted 
to  the  use  of  narcotics  and  drugs.  It  la  al> 
leged  that  petitioner  "has  entirely  recorered 
and  been  cured  of  the  nse  of  nsxootics  and 
druga,"  and  that  she  la  now  being  held  in 
aald  institution  "because  of  ttie  fact  tliat  ahe 
Is  Buffering  from  aome  Mood  trouble  which, 
even  if  true,  vould  not  entitle  the  said  medi- 
cal soperlnten^nt  to  detain  or  reatraln  said 
Esther  Goldle  of  her  Uberty." 

A  general  demurrer  was  filed  tlie  At- 
torney General,  aa  also  a  return  to  tlie  peti- 
tion. The  point  raised  the  demurrer  is 
that  petitioner  has  failed  to  pursue  the 
proper  remedy  provided  by  law,  that  the 
statute  relating  to  matters  of  this  kind  pro- 
vides a  special  procedure  for  the  patient, 
which  la  the  only  remedy  permitted  her  by 
statute  to  gain  her  freedom,  and,  not  having 
followed  those  provisions,  she  is  not  entitled 
at  this  time  to  be  heard  in  this  court  upon 
the  petition  now  pending,  and  that  petitioner 
must  first  exhaust  the  specific  remedy  pre- 
scribed by  law  before  she  can  Invoke  the  as- 
sistance of  habeas  corpus.  Bellance  is  placed 
upon  section  2189  of  the  Political  Code  as 
amended  in  1916  (Stats.  1916,  p.  668). 

Section  2188  deftls  exclusively  with  the  in- 
sane, and  provides  the  method  by  which  per- 
sons committed  for  insanity  may  be  dis- 
charged. Section  2185c  relates  entirely  "to 
persons  so  far  addicted  to  the  intemperate 
use  of  narcotics  or  stimulants  as  to  have  lost 
the  power  of  self-control  or  la  subject  to  dip- 
somania or  Inebriety,"  etc.  The  concluding 
paragraph  of  section  2186c  reads  as  follows: 

"The  court  shall  commit  socfa  person  for  a 
definite  period,  not  to  exceed  two  years,  but 
provided  that  he  may  be  paroled  by  the  medical 
Huperinteodent  under  the  same  rules  and  condi- 
tions that  the  insane  are  paroled;  and  provided, 
farther,  that  the  state  commission  in  lunacy 
shall  be  given  the  same  power  to  discharge  any 
person  committed  under  this  act  as  contained 
in  -section  2189  of  the  Political  Code,  upon  the 
recommnidation  <^  the  hospital  superintendent, 
when  satisfied  that  auoti  persm  will  not  lecdve 
substantial  benefit  from  hirther  hospital  treat- 
ment" 


Turning  to  aectloa  2189,  we  find  provisions 
for  tin  disdiarge  of  Insane  prasnw  sa 
when  the  superintendent  of  the  hospital  ia 
unwilling  as  when  willing.  When  unwilling, 
the  person  insane  may  luive  a  hearing  be- 
fore a  jury  aa  to  the  £sct  of  his  reomery.  It 
IwoTidea  for  no  other  class  of  patients.  It 
wHl  be  observed  that  the  provlaiona  <tf  sec- 
tion 2180  are  made  applicable  to  cases  aris- 
ing under  section  2189c  only  in  two  Instanoea 
spedflcally  menUoned;  Elrst,  the  person 
committed  may  be  paroled  by  the  medical 
superintendent  under  the  same  ndes  that  the 
insane  are  paroled ;  second,  the  state  lunacy 
commission  is  given  the  same  power  to  dis- 
charge any  pers<m  "committed  under  this  act 
as  contained  in  section  2189  of  the  Political 
Code,  upon  recommendation  of  the  hospital 
superln  tendent." 

Wliere,  however,  'the  petlent  claims  to 
have  recovered  from  his  malady,  and  the  su- 
perintendent is  unwilling  and  refuses  to  dis- 
charge him,  section  2186c  does  not  specifi- 
cally or  by  Implication  provide  that  he  may 
proceed  In  the  manner  provided  as  In  the 
case  of  an  Insane  person  claiming  recovery 
under  section  2189.  ^e  L^alature  has  ei- 
ther Intentionally  or  inadvertently  failed  to 
provide  that  a  peraon  committed  for  exces- 
sive use  of  narcotica,  wlien  claiming  to  be  re- 
covered and  is  refused  a  dlacharge  by  tbe 
superintendent  of  the  iKMpltal,  may  have  this 
question  of  fact  determined  by  the  metliud 
prescribed  for  the  insane  in  section  2188. 
Because  section  2185c  refers  to  sectlcm  2189. 
and  so  to  say  carries  the  latter  secOon  Into 
the  former  for  certain  spedflcally  mentioned 
purposes,  tt  1^  no  means  follows  tliat  all  the 
provisions  of  section  2189  are  caiTled  into 
section  2185c,  or  that  tlie  method  of  proce- 
dure provided  in  section  2189  where  an  in- 
sane person,  claiming  to  have  recovered,  may 
have  the  isaue  determined  by  a  court  sitting 
with  a  Jui7(  Is  made  ai^Ucable  to  persona 
mentioned  In  section  2186c.  It  seems  to  us 
quite  clear  that  the  court  cannot  extend  the 
meaning  of  section  2186c  beyond  Its  express 
terms  and  read  Into  It  a  method  of  procedore 
appllcaUe  only  to  persons  committed  under 
the  charge  of  insanity. 

It  follows  that,  aa  the  statute  has  givoi 
the  petitioner  no  spedflc  remedy  for  havins 
the  question  of  her  recovery  determined,  the 
writ  of  habeas  corpus  is  open  to  ber.  The 
d^urrer  therefore  is  overruled. 

It  Is  ordered  that  Thursday,  at  11  o'dodc 
a.  m.,  on  the  22d  day  of  November,  1917.  at 
the  courtroom  of  this  court  be,  and  the  same 
are,  fixed  as  the  time  and  place  for  the  hear^ 
ing  of  said  matter  on  the  Issues  of  fiuit  pn- 
sented  by  the  petition  and  return. 

Weooncnr:  HART,  J.;  BUBNBIT,  J. 
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BOABD  T.  WTOB,  Oomily  Sehod  Snperiatcnd- 

ent.  (Ot.  1702.) 

(Dtetrlot  OoQrt  of  Appeal,  Tbiid  District.  GkU- 
fornia.   Nov.  1%  1917.   RdietriiiK  Doiied 
hr  Supreme  Court  Jan.  17.  191&) 

MumOXFAL  COBPOBATIONB  «=s>211  —  AUTHOR- 

HT  OF  School  Boabd — Hkalth  or  Pupils. 
Under  8t  1909,  p.  906.  S  1.  authorizing  a 
board  of  edacatioD  to  estabtisb  health  and  de- 
TdopmeDt  supervision  in  the  public  schoole,  and 
to  employ  an  examinioK  staff  and  other  employes 
necessary  to  carry  on  the  work,  and  PoL,  Code, 
I  1617,  aubd.  21,  authorizing  the  board  to  give 
diligent  care  to  the  health  and  physical  educa- 
tion ot  pupils,  and  to  employ  properly  certified 
persons  for  such  work,  the  board  la  not  limited 
to  employing  an  examining  staff,  with  the  qual- 
ificatioDS  prescribed  for  such  staff,  but  may  em- 
ploy an  optometrist,  without  edc^ting  the  oitlre 
scheme,  keeping  in  view  the  necessities  the 
sitaatioo  and  the  district's  finances. 

Petltlctt  by  0«aige  I*.  Beard  for  wilt  of 
mandate  to  Oarollne  M.  Webb,  County  Super- 
intendent of  Scboole  of  Sacramento  County. 
Writ  Issued. 

•  Sbertijan  Downey  and  Arthur  M.  Seymour, 
both  of  Sacramento,  for  iKUtloner.  Lee  Geb- 
hart,  of  Sacramento,  for  respondent 

BURNEITT,  J.  It  appears  that  petitioner 
Is  an  optometrist  duly  qualified  and  licensed 
to  practice  as  such  under  the  laws  of  the 
state  of  CaUfomla;  that  on  March  17,  1916, 
the  board  of  education  of  the  dty  of  Sacra* 
mento  employed  petitioner  as  such  optom- 
etrist, at  a  salary  of  fl,600  a  year,  to  ex- 
amine pupils  of  the  public  schools  of  said 
city  in  order  to  discover  any  visual  defects  of 
said  pupils  In  order  that  such  defects,  if  ex- 
isting, might  be  corrected;  that  petitioner 
ever  since  has  been  and  now  is  so  employed 
and  has  fully  performed  all  services  required 
of  him  by  reason  of  such  employment;  that 
respondent  during  all  of  said  time  has  been 
and  is  now  the  county  superintendent  of 
schools  of  Sacramento  county;  that  on  or 
about  the  28th  day  of  July,  1917,  said  board 
of  education  of  the  city  of  Sacramento  made 
its  order  upon  said  Caroline  M.  Webb  as 
such  county  superintendent  to  draw  her  req- 
uisition upon  the  county  auditor  of  said 
county  for  the  payment  of  the  salary  due 
petitioner  for  the  month  of  July,  1917,  for 
services  performed  under  said  employment, 
but  respondent  refused  and  ever  since  has 
refused  to  draw  said  requisition;  that  similar 
action  was  taken  by  said  dty  board  of  educa- 
tion on  August  30th,  and  September  30, 
1917,  but  respondent  likewise  refused  and 
still  refuses  to  honor  either  of  said  orders 
for  requisitions.  The  prayer  is  therefore 
for  a  writ  of  mandate  to  direct  respondent 
to  forthwith  draw  her  requisition  on  the 
county  auditor  for  the  sum  of  $399.99  for 
payment  of  the  salary  due  petitioner  for  serv- 
ices pa*formed  as  such  optometrist  for  the 
months  of  July,  August,  and  September,  1917. 

The  facts  are  not  in  dispute.   The  whole 


cemtiowny  Is  to  Uie  anOorlty  ot  fbe 
dty  board  of  edncatlMi  to  emfOoy  an  optome- 
trist to  perform  such  aerriceeL  Th«  scAution 
ot  the  questloR  depends  upon  tbe  oonBtmc- 
Uott  of  chapter  608  of  the  Statutea  of  m» 
(Stata.  1909;  p.  908).  being  "An  ad;  to  prorlds 
for  bealdi  and  devtfopment  supervision  in 
tlie  public  Bchorta  of  tbe  state  of  CaUfomla" 
considered  In  ctmnecdmi  with  sabdivlsioh  21 
of  section  1017  of  the  Political  Code  approved 
subeeqoent  to  t2ie  approval  of  aaid  diapter 
598.   Section  1  of  said  act  {wovldeB: 

"Boards  of  school  trustees  and  city  boards  of 
education  are  hereby  authorized  to  establish 
health  and  development  supervision  in  the  publia 
schools  of  this  state,  and  to  employ  an  examin- 
ing staff  and  other  employes  necessary  to  carry 
on  said  work  and  to  fix  the  compeosatum  for  tu 
same.  Whenever  practicable  the  examining  staff 
for  health  and  development  supervision  In  the 
public  schools  of  the  state  shall  consist  of  botit 
edocators  and  physicians." 

Section  2  enumerates  tbe  porpoaaa  of  su- 
pervtslon,  one  of  them  being: 

"To  secure  the  correction  of  developmental  and 
act^uired  defects  of  both  pupils  and  teachers 
which  interfere  with  health,  growth  and  effi- 
ciency, by  complete  physical  examination.  Said 
examinaaons  shall  occur  annually  or  as  often 
as  may  be  determined  by  the  bmrd  of  school 
trustees  or  city  board  of  educatioD." 

Section  8  provides  for  the  qualifications 
of  the  examining  staff.  The  said  subdlTialon 
of  the  Political  Code  authorizes  the  boards 
of  education  "to  give  diligent  care  to  the 
health  and  physical  education  of  pupils  and 
where  sufficient  funds  are  provided  by  dis- 
trict taxation,  to  employ  propeily  certified 
persons  for  such  work." 

The  ctmtentlon  of  respondent  seems  to  be : 

(1)  That  under  said  act  of  1909  the  board  of 
education  is  empowered  to  employ  only  an 
examining  staff  consisting  of  educators  and 
physicians  and  employes  thereof,  and  that 
the  board  has  no  authority  to  employ  any 
one  else,  independently  of  an  educator  or 
physician,  to  contribute  to  the  health  and 
development  of  the  pupils  and  teacbers  of 
the  public  schools,  although  the  special  work 
for  whI<A  such  person  is  employed  may  be 
foreign  to  the  services  usually  and  properly 
performed  by  an  educator  or  physician;  and 

(2)  that  a  board  of  education  must  carry, 
out  and  execute  all  the  purposes  ot  healtH 
work  as  defined  In  said  act  or  be  precluded 
from  dohig  any  such  work  at  tbe  expense  of 
the  district 

In  considering  tbe  first  of  these  proposl- 
tlons  it  Is  to  be  observed  that  the  statute  pro- 
vides not  that  "the  board  is  hereby  authorized 
to  employ  an  examining  staff  and  employes," 
but  the  adjective  "other"  precedes  tbe  worQ 
'employes."  According  to  the  established 
and  accepted  meaning  of  the  word .  "other," 
used  as  an  adjective,  we  must  reach  the  con- 
clusion that  the  "examining  staff"  are  em- 
ployes of  the  board  in  the  same  class  as  are 
the  other  employes  cont^plated  by  the  stat- 
ute. In  other  words,  the  board  of  education 
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Is  not  llndted  to  the  eDq;iloyment  of  ut  exKoo- 
inlng  staff  wltta  the  antbority  In  that  staff 
to  employ  aaslatanta  to  aid  In  the  work,  but 
unless  we  are  to  depart  from  the  plain  sig- 
nificance of  the  langnage  empl<^ed  we  must 
bold  that  the  LegfalatuTe  has  authotlsed  the 
board  to  onploy  an  examining  staff,  and 
the  same  authority  Is  conferred  to  employ 
other  suitable  persons  to  carry  out  the  pur- 
poses of  the  atatutft  Discretion  Is  vested  In 
the  board — and  wisely  so — to  employ  an  ex- 
amining staff  and  other  snitable  persons  If 
needed  or  to  employ  simply  an  "examining 
staff"  or  other  persons  qualified  to  contrib- 
ute to  the  health  and  development  of  the 
pupils.  There  Is  no  language  In  the  act,  as 
we  understand  it,  which  compels  the  con- 
clusion that  no  one  can  be  employed  by  the 
board  for  auch  purpose  except  the  examining 
staff.  Nor  la  the  employment  of  such  staff 
an  essential  preregulslte  to  the  employment 
of  some  other  perscm  for  work  which  does  not 
naturally  fall  within  the  province  of  an  edu- 
cator or  physician.  The  Legislature  has  seen 
fit,  It  Is  true,  to  prescribe  the  qualifications 
of  the  examining  board  and  has  omitted  to 
specify  the  qaaliflcations  of  "other"  persons 
who  may  be  employed  for  health  supervision. 
That  circumstance,  however,  does  not,  we 
think,  militate  against  the  position  of  peti- 
tioner herein.  It  can  readily  be  understood 
why  some  special  qualifications  might  be 
l^utred  of  an  examining  staff  having  gener- 
al supervision  of  the  whole  range  of  physi- 
cal and  mental  activity  and  development,  anQ 
none  be  prescribed  for  other  employes  such 
as  dentists  and  optometrists  whose  license 
under  state  authority  and  reputation  in  their 
profession  would  afford  snfflcient  guarantee 
for  faithful  and  Sclent  service. 

The  language  of  said  section  of  the  Pollti* 
cal  Code  also  favors  the  contention  of  peti- 
tioner herein.  These  acts  of  the  Legislature 
must,  of  coarse,  be  construed  together  so  as 
to  give  effect  If  possible  to  both.  It  was 
clearly  the  Intention  of  the  L^slature  in 
the  enactment  of  the  later  statute  to  provide 
for  the  employment  of  any  professional  man 
whose  services  might  be  needed  to  promote 
the  health  of  the  pupils.  This  statute  cer- 
tainly contemplates  the  employment  of  spe- 
cialists such  as  dentists  and  optometrists. 
But  if  the  qualifications  of  an  examlDlog 
staff  as  provided  In  the  other  act  are  to  be 
required.  It  la  easy  to  be  seen  that  the  pri- 
mary purpose  of  the  taw  might  be  defeated, 
for  pbyRidans  and  educators  woold  not  be 
qualified  to  do  the  particular  work  required 
for  the  health  of  the  pupil.  Petitioner  quite 
aptly  puts  It  this  way: 

"Under  respondent's  contention  If  the  board  of 
education  desires  to  employ  a  cbemist  to  deter- 
mine the  pnrity  of  tbe  water  used  in  the  public 
schools,  B  gymaasium  instructor  to  oversee  the 
expn-ises  of  the  phildrcn,  an  architect  to  secure 
healthful  ventilation,  a  janitor  to  attach  a  fit^ 
to  a  hydrant  in  tbe  public  school,  a  dratiat  to 
do  deotal  work,  or  an  optometrist  to  perform  bis 
duties,  such  board  of  education  most  reatriet 


itself  in  diooalng  the  Indtrtduals  to  perform  such 
duties  to  those  possesaiag  the  quaiificatima  oi 

an  educator  or  pbysiciaa  aa  defined  in  said  act.'* 

We  think  the  law  is  not  subject  to  sucb 
reproach  as  thus  indicated.  The  special  stat- 
ute and  the  general  law  may  be  completely 
harmonized  If  we  ke^  In  mind  the  purpOM 
of  tbe  Legislature,  and  th«t  there  is  no  dif- 
ficulty in  reaching  the  conclnalon  that  the 
board  of  education  when  deemed  advisable 
or  necessary  for  the  well-being  of  the  school 
may  employ  suitable  persons  holding  proper 
licenses  from  the  state  to  do  special  work 
that  may  be  required,  as  in  the  case  before 
us.  There  may  not  be  snffldent  funds  for  the 
employment  of  an  examining  staff,  or  there 
may  be  no  necessity  for  such  outlay  while 
the  demand  for  dental  or  optometrtc  atten- 
tion may  be  quite  urgent  and  we  think  there 
is  no  good  reason  why  the  law  may  not  be 
so  construed  as  to  meet  such  sltoatbm. 

Probably  what  has*  been  said  la  a  saffident 
answer  to  the  second  contention,  which  Is 
closely  allied  to  the  first.  That  the  board 
of  education  must  oigage  In  the  wlwle 
scheme  of  health  supervision  and  endearor  to 
carry  out  the  entire  purpose  of  health  ac- 
tivity craitemplated  the  law  or  else  be 
precluded  fnnn  engaging  In  any  health  con- 
servation whatever  seems  quite  unreason- 
able,  it  not  absurd.  Of  course,  there  is  ao 
provision  In  the  law  which  requires  ttie  board 
of  education  to  exercise  all  or  none  of  the 
power  thereby  ctniferred.  It  must  be  true 
that  where  power  Is  bestowed  to  perform  cer- 
tain enumerated  acts  tbr  a  certain  purpose, 
and  there  Is  no  dear  Intentiw  to  restrict 
the  dlscrethm  ot  £he  agency  intrusted  widi 
the  authority,  any  of  those  acts  may  be  per- 
formed with  equal  sanction  ot  the  law  If  it 
be  properly  related  to  the  accomplishment 
of  the  purpose  of  the  Leglslatare.  It  may 
be  said,  we  think,  that  the  Legislature  has 
defined  the  limits  within  which  the  board  ot 
education  must  exercise  auth<fflt7  for  the 
promotion  ot  the  health  and  mental  develop- 
ment of  the  pupils  In  the  public  sdxools,  bat 
It  has  not  attempted  the  vain  and  itooUsli 
thing  of  providing  that  If  the  board  la  will- 
ing or  able  to  do  a  portton  of  Uie  work  only 
It  Is  powerless  to  act  at  alL  The  absurd  re- 
sults to  which  respondent's  couslrudlon  or 
the  law  would  lead  famish  a  persuaslTe  rea- 
son for  rejecting  It  and  adopting  the  ra- 
tional view  advocated  by  petitioner. 

We  think  it  may  be  epitomised  in  conclu- 
sion that  while  the  law  provides  for  the  em- 
ployment of  an  examining  board  and  defines 
the  qualifications  of  Its  members.  It  also  au- 
thorizes the  board  of  education  to  employ 
suitable  persons  licensed  by  the  state  to  do 
special  work  for  the  purpose  of  promoting 
the  health  and  efSdency  of  the  pupils,  that 
discretion  Is  vested  in  the  board  of  edacatlon 
to  adopt  the  entire  scheme  provided  In  said 
law  or  only  a  portion  of  It,  keeping  In  view 
the  ifecessltles  of  tbe  situation  and  tbe  finan- 
cial ability  ot  the  district  and  tbe  commend- 
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able  and  uMfal  purpoge  <^  tbfi  law,  and 
that  notblng  Ims  been  in  tbe  case  at 

bar  to  faidicata  a  vlolBtlai  by  the  board  oT 
edncation  of  any  provision  oC  the  atatuta 
We  dwrefore  condude  that  reqwndent  baa 
refoaed  to  perform  a  tisSn  ministerial  duty, 
and  the  m:lt  of  mandate  will  lasue  reqoliing 
her  to  draw  har  reqnlsltimi  on  the  county 
audltOT  In  &n»r  of  pBtltlmer  tot  the  anm  U 
9388.9». 
It  la  80  ardani. 

We  commr:  OHIPMAN,  P.  J.;  BABT.  J. 


THOMPSON  V.  COX  et  al. 

(Snxwone  Coort  <^  Idaho.   Dee.  28,  IftLT.) 

S  K  T-0  r  r  AND  OouimaoLUH  4=s>28(2)  — 
Grounds— OoHPLETiON  or  Contbact. 
Where  do  breach  <4  contract  is  ihown  oo 
the  part  of  one  of  the  parties  thereto,  there  is 
no  basis  for  a  count^datm  for  damages  ac- 
craing  to  tte  other  party  under  said  contract 
by  reason  of  being  compeHad  to  complete  the 
aame. 

Appeal  from  District  Court,  Kootenai 
County;  J(dm  If.  Flynn,  Judge. 

Suit  by  J.  B.  niompaon  agaimlt  J.  F. 
Cox,  doing  buaineas  aa  Oox  Brothers,  and 
the  B.  J.  Carney  Company,  with  counterclaim 
by  defeodanta.  Judgment  Cor  phUntlfl,  mo- 
tion for  new  trial  denied,  and  defendants 
appeal.  Affirmed. 

Black  &  Wemette,  of  Ooeur  d'Alene,  for 
appellants.  Reed  &  Bonghttm,  of  Otour 
d'Alene,  for  respondent. 

BICE,  J.  This  Is  an  appeal  fr<»n  a  Judg- 
ment foreclosing  a  lien  npon  certain  cedar 
poles  and  pUlng,  for  labor  in  loading,  sort- 
ing, and  yarding  the  same,  and  from  an  or- 
der overruling  appellants'  motion  for  a  new 
trial. 

As  an  alBrmatlTe  defense,  and  by  waj  of 
counterclaim,  the  appellants  alleged  that  by 
the  contract  upon  which  the  Judgment  was 
founded  the  respondent  agreed  to  remove 
from  cars  at  the  yards  of  appellants,  and 
pile,  Bort,  and  reload  all  cars  of  cedar  poles 
and  piling  delivered  to  appellants  for  the 
season  of  1914;  that  respondent  voluntarily 
abandoned  the  said  contract  on  or  about  the 
25th  day  of  July  of  tbe  said  year,  and  it 
became  necessary  for  the  api>ellants  to  car- 
ry out  and  perform  the  terms  of  the  said 
contract  and  to  complete  the  same;  and  that, 
on  account  of  the  failure  of  the  respondent 
to  carry  out  the  said  contract  in  accordance 
with  the  terms  and  by  reason  of  his  aban- 
donment thereof,  appellants  had  been  dam- 
aged In  an  amount  In  excess  of  that  claimed 
by  respondent  to  be  due  him. 

The  court  found,  however,  that  the  amount 
of  poles  to  be  handled,  or  the  time  during 
which  respondent  was  to  work,  was  not 
agreed  upon,  and  there  Is  substantial  evi- 


dence to  support  the  finding  of  tbe  court 
In  view  of  this  finding,  no  breach  of  the 
cmtract  by  the  respcmdent  was  shown,  and 
there  was  no  l»uda  tor  ^pellants*  alleged 
counterclaim.  Beapondent  was  entitled  to 
lacover  for  the  wwk  dime  by  him.  Ttie 
rule  anzkounoed  In  Habi»  v.  Blackwell  Lum- 
ber Ca,  27  Idaho,  878.  148  Paa  903,  does  not 
apply  in  this  case. 

The  motion  for  new  trial  was  urged  upon 
the  ground  of  newly  discovered  evidence. 
Tbe  evidence,  however,  would  be  material 
only  in  eataUlaldiv  appellants'  counterclaim, 
rate  motion  was  prtverly  denied. 

The  Judgment  is  affirmed.  Costs  awardr 
ed  to  the  respondent 

BUDGB,  C.     and  HOBGAN,  J.,  concur. 


GEIFriTH  V,  VAN  DEUSEN,  State  Andltor. 

(Supreme  Court  of  Idaho.    Dec  26,  1917.) 
Stateb  <a=»53  —  Lboislative  Authobiti— 

Compensation  ov  EmplotAs  Afteb  Ad- 

joubhment. 
No  authority  exists  for  one  branch  of  the 
Lc^lature,  acting  independently  of  the  other, 
to  bind  the  state  for  tbe  compensation  of  em- 
ployes for  work  to  be  performed  after  adjourn- 
ment 

Original  petition  for  writ  of  mandate  by 
Katherlne  Griffith  against  Clarence  Van  Deu- 
aen,  as  State  Auditor.  Alternative  writ 
quaEdied,  and  peremptory  writ  denied. 

Frawley  &  Koelsch,  of  Boise,  for  plaintiff. 
T.  A.  Walters,  Atty.  Oen.,  and  A.  G.  Hind- 
man,  Asst  Atty.  Oen.,  for  defendant 

MORGAN,  J.  In  her  petition  tor  a  writ 
of  mandate  j^alntltf  alleges: 

niat  dnrii^  the  fimiteentii  session  of  tbe 
Le^lature  she  was  asidstant  engrossing  cleik 
of  the  House  of  Representatives.  That  on 
March  9, 1917.  Just  priOT  to  adjonmnwnt,  tbe 
House  of  Represmtatives  passed  the  f(41ow- 
ing  resolution: 

"Be  It  resolved,  tiiat  tbe  employ^  of  the 
House  shall  receive  compensation  m  additiw 
to  their  usual  per  diem  rate  for  all  time  in  dis- 
charging  their  duties,  in  excess  of  eight  hours 
per  day  at  a  rate  based  upoa  that  per  diem  and 
that  the  Speaker  of  the  House  and  the  cbi«f 
clerk  are  hereby  authorized  to  certify  to  the 
state  auditor  all  such  claims  tor  compengatioa 
wbidi,  in  lira  ' Speaker's  Judgment,  they  are  en- 
titled. Be  it  further 

"Resolved,  that  the  Speaker  and  chief  cleric 
are  hereby  directed  to  retain  a  sufiScient  num- 
ber o£  employ^  of  the  House  to  arrange  and 
compare  records  and  files  of  the  House  and  make 
final  lawful  disposition  thereof ;  that  tho  Speak- 
er and  chief  clerk  shall  receive  for  such  serv- 
ices the  sum  now  being  paid  them  as  their  per 
diem,  and  are  authorized  and  directed  to  certify 
to  the  state  auditor  such  additional  compensa- 
tion for  the  other  employes  of  the  House  as 
may  be  necessarily  incurred  for  the  work  cov- 
ered by  this  resolution." 

That  pursuant  to  such  resolution  she  was 
retained  for  the  purpose  of  proof  reading 
and  engrossing  bills,  and  to  assist  in  com- 
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paring  tbt  records  and  indexing,  and  In  oth- 
er work  of  the  House ;  tb&t  from  March  9, 
1917,  to  April  9,  1917,  performed  eerr- 
Ices  In  engrossing  and  proof  reading  bills, 
assisting  In  comparlDg  records,  indexing,  ap- 
proving journal,  preparing  index,  and  other 
work,  and  that  there  became  due  her  there* 
for  the  sum  of  $2C8.7S  for  81  days*  work,  at 
$6  per  day,  and  1S2  hours'  work  overttme,  at 
62%  cents  per  hour;  that  on  Hay  19.  1917, 
the  Speaker  and  chief  clerk  of  the  House  cer- 
tified her  claim  and  authorized  defendant, 
the  state  auditor,  to  draw  a  warrant  In  pay- 
ment of  the  same,  but  defendant  refused  to 
draw  the  warrant ;  that  the  Legislature  had 
made  an  appropriation  out  of  the  general 
fund  of  the  state  treasnry  to  pay  the  offi- 
cers, members,  and  employes  of  the  Legisla- 
ture, and  for  the  general  expenses  of  the  ses- 
sion. She  prays  for  a  writ  of  mandate  com- 
manding the  defendant  to  draw  the  warrant, 
or  appear  and  show  cause  why  he  should 
not  do  so.  The  alternative  writ  was  Issued. 
In  his  return  defendant  denied  that  the 
Speaker  and  chief  clerk  had  any  authority 
to  certify  to  plaintiff's  claim  or  authorize 
its  payment,  and  that  the  duties  alleged  to 
have  been  performed  by  her  were  duties  de- 
volving, by  statute,  upon  the  chief  clerk  of 
the  House.   Plaintiff  demurred  to  the  return. 

The  employment  of  clerical  and  other  as- 
sistants to  the  Legislature  has  been  provided 
for,  and  their  duties  and  compensation  have 
been  fixed,  by  sections  75  to  84,  inclusive,  Rev. 
Codes.  The  only  provision  to  be  found  au- 
thorizing the  performance  of  work,  or  pay- 
ment therefor,  after  the  cl<Hse  of  a  legislative 
session,  is  in  sectloo  79,  and  It  Is  as  follows: 

"It  shall  be  the  dntr  of  the  secretary  of  the 
Seaate  and  chief  clerk  of  the  House,  at  the 
close  of  each  Bession  of  the  Leidslatnro,  to 
mark,  label  and  arrange  all  bills  and  papers  be- 
loQgiiig  to  the  archives  of  their  respective  hous- 
es, and  to  deliver  the  same,  tOKCther  with  all 
the  books  of  both  houBes,  to  the  secretarv  of 
state,  who  shall  certify  to  the  reception  of  the 
same;  and  upon  the  production  of  said  certifi- 
cate to  the  state  auditor,  the  auditor  la  author- 
ised and  directed  to  draw  his  warrant  upon 
the  treasurer  in  favor  of  the  above  named  par- 
tiea  for  the  sum  of  twenty-five  dollars  each, 
and  the  treasurer  is  authorized  to  pay  the 
same  out  of  any  money  in  the  general  fund  not 
otherwise  appropriated." 

The  resolution  relied  upon  by  plaintiff  is 
not  a  law.  Section  16»  art.  3,  of  the  Consti- 
tution provides: 

"No  law  shall  be  passed  except  by  bill, 
*  *  *  nor  shall  any  bill  become  a  law  nnless 
tbe  same  shall  have  been  read  on  three  several 
<1fl.vs  in  each  lioose,  previous  to  the  final  vote 

thereon." 

And  It  is  provided  in  section  10.  art  4: 

"Every  bill  passed  bj  the  Lefrislatur^  shall, 
before  it  becomes  a  law,  be  presented  to  the 
Governor.  If  he  approve,  he  shall  sign  it.  and 
thereupon  it  sh^  become  a  law.  •  •  *  " 

It  Is  not  contended  that  the  resolution  was 
a  bill,  nor  that  It  was  sabmitted  to  the  Soiate 
or  presented  to  tbe  Govemor. 

No  constitutional  or  statutory  authority 


exists  for  one  branch  of  the  Legtdatue,  act- 
ing independently  ot  tbe  other,  to  Und  tbe 
state  for  the  compensation  of  mployte  tor 
work  to  be  performed  after  adjoummoit,  nor 
is  any  authority  to  be  found,  other  than  the 
resolution  above  quoted  (wUcb  Is  Inefltecto- 
al),  to  justify  Hm  Speaker  and  ddef  clei« 
In'certifsring  this  claim  to  the  state  auditor, 
nor  to  make  it  the  duty  ct  that  official  to 
draw  his  warrant  In  payment  ttiereof. 

This  action  cannot  be  maintained.  Tbe 
demurrer  to  the  return  is  overruled,  tbe 
alternative  writ  quashed,  and  the  peremptory 
writ  denied.  Costs  are  awarded  to  defend- 
ant. 

BUDGS,  0.  Ji  and  RICE,  X,  concur. 


(HTz  OF  ccenm  lyAiiDNo  ▼.  spokanb  & 

I.  B.  B.  CO.  et  aL 
(Supreme  Ooort  of  Idaho.   De&  28,  1917^ 

1.  KAiiJiOAnB  «a»76(6),  79— Acckftaitox  op 
Franchise — Waivebt— Qdeotion  op  Pact, 

Where  a  city,  by  ordinance,  offers  a  fran- 
chise, based  upon  the  express  condition  that  it 
be  accepted  in  a  certain  manner,  it  may  waive 
the  specified  manner  of  acceptance  and  recog- 
nize another,  although  it  is  not  bound  to  do  so, 
and  whether  it  has  so  waived  or  not  is  a  ques- 
tion of  fact 

2.  EsTOPPiL  «3»58— WAina— Pbbtudicb. 

In  order  to  estoUidi  waiver  the  intention  to 

waive  must  clearly  appear,  and  it  wilt  not  be 
presumed  or  implied  contrary  to  the  intention 
of  the  party  whose  righta  would  l>e  Injuriously 
affected  thereby,  unless,  by  hie  conduct,  the 
opposite  party  was  misled  to  his  prejudice  into 
the  honest  belief  tbat  such  waiver  was  intended 
or  consented  to. 

8.  Estoppel  43>58— Bqttitabu  Estoppxi,— 
Fbsjudiob. 
One  of  tbe  necessary  elements  of  an  equita- 
ble estoppel  is  that  the  party  relying  upon  it 
must  have  been  misled  to  his  injury  by  the  con- 
duct or  representations  of  the  one  against  whom 
it  is  sought  to  be  invoked. 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;  R.  N.  Dunn,  Judge. 

Action  by  the  Olty  of  Ooeur  d'Alene  against 
the  Spoliane  &  Inland  Empire  Railroad  Com- 
pany and  another.  Demurrer  to  oompUint 
sustained,  and  action  diamlssed,  and  plain- 
tiff appeals.  Reversed. 

James  H.  Frazler,  F.  W.  Reed,  and  Black 
&  Wernette,  all  of  Cceur  d'Alene,  for  appel- 
lant. E.  R.  Whitla  and  K.  H.  Ehler,  both  of 
Oceur  d'Alene,  for  respondents. 

MORGAN,  J.  Appellant,  the  dty  of  Ocenr 
d'Alene,  all^i:ed  in  Its  complaint  that  on  Sep- 
tember 27,  191S,  respondent  Spokane  A  In- 
land Empire  Railroad  Onnpany,  hereinafter 
called  the  company,  prepared  and  submitted 
to  the  dty  council  a  proposed  ordinance, 
which  was  passed  and  approved,  by  tlie  terms 
at  which  there  waa  granted  to  It  tbe  right 
to  oonatruct,  maintain,  and  operate  a  raUmad 
track  upon  and  fiver  a  portion  of  one  of  the 
city's  streets;  that  it  was  provided  In  the 
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ofdlnance^  aznong  otbor  tblii«s,  tbat  tt  be  ixk 
full  force  and  effect  from  Its  passage,  ap- 
proval, and  publication,  conditioned,  liowar- 
ar,  opon  tbe  accwtance  mentioned  Qiereln; 
and  that  unless  tbe  frandilse  and  prlTilege 
thfflelu  granted  be  aoc^ited  1^  tbe  licensee 
within  80  days  from  the  approval  of  the  or- 
dinance^ by  writing  properly  subscribed  andf 
filed  in  the  office  of  the  dty  clerk,  the  fran- 
(dilse  and  license  should  become  YCid  and  tlw 
rl^ts  and  prirUeges  granted  thereby  should 
be  f(nfelted.  It  was  further  alleged  tbst  the 
company  did  not,  at  any  time,  accept  the 
terms  and  j)rff7lal(ms  of  the  ordinance  In  the 
manner  tlwreln  provided,  or  tn  any  other 
manner,  or  at  all,  and  that  appelllmt  never 
waived  tbe  requirements  therein  expressed 
that  before  the  same  tftiould  be  effective  tt 
must  be  accepted  in  the  manner  and  wlfliln 
the  time  therein  specified ;  that  respondents, 
before  the  30-day  period  for  acceptance  of  the 
ordinance  had  expired,  unlawfully  and  with- 
out any  ^ht  or  authority  so  to  do  entered 
upon  the  street  in  questlm  and  partially  con- 
structed a  rafiroad  trade  and  erected  poles 
and  wires  theretm,  but  that  tb»  trade  and 
equipment  were  not  constracted  In  accordance 
wlfb  the  terms  and  provlidmui  of  Oie  ordi* 
nance  In  that  respondents  did  not  place,  or 
cause  to  be  placed,  any  planks  on  eatA  aide 
of  each  rail  npon  the  street,  nor  fill,  with  dirt 
or  gravel,  the  space  between  the  planks,  nor 
plank  the  intersections  of  tbe  street,  nor  the 
approaches  thereto,  nor  so  lay  the  rails  as  to 
make  it  safe  for  travel  over  them;  that 
since  such  partial  constractlon  respondents 
have  unlawfully  and  wrongfnlly  maintained 
the  railroad  track  and  equipment  In  the 
street,  and  have  been  unlnwfnlly  and  wroog- 
fnlly  operating  trains  thereover,  and  tbat 
such  use  and  occupation  of  the  street  In  qoes- 
ti<m  constitutes  a  nuisance,  to  the  great  dam- 
age of  tbe  dty  of  Coeur  d'Alene  and  tbe  In- 
habitants thereof.  It  is  farther  alleged  that 
neither  of  the  respondents  claimed  to  have 
any  right,  under  or  by  virtue  of  the  ordi- 
nance in  question,  prior  to  January  81,  1917, 
to  occupy  and  use  the  street  as  above  stated, 
but  tbat  tbe  company,  on  November  22,  191B, 
applied  to  appellant  for  a  franchise  to  con- 
struct and  maintain  railroad  tracks  and 
equipment,  and  to  operate  trains  thereon,  on 
the  portion  of  the  street  above  mentioned 
and  on  that  date,  and  again  on  March  13, 
1916,  submitted  to  the  city  council  and  re- 
quested the  passage  of  ordinances,  prepared 
by  said  respondent,  granting  sn<!h  a  franchise 
to  It;  tbat  the  council  did  not  pass  either 
ordinance  so  prepared  and  submitted,  and 
that  Jiegotiatlons  continued  between  appel- 
lant and  tbe  company  until  on  or  about  Jan- 
uary 31,  1917,  during  all  of  which  time  it 
Bon^t  to  procure  from  appellant  a  franchise 
for  the  construction,  maintenance,  and  oper- 
ation of  a  railroad  upon  that  pratlon  of  the 
street  now  occupied  by  respondents,  and  that 
the  written  declaration  on  the  part  of  the 


cnnpany  that  It  Intended  tp  oontinae  to  so 
occupy  and  use  the  street  was  not  made  until 
March  — ,  1917.  This  action  was  commenced 
on  Marcfa  24,  1917.  To  this  complaint  re- 
spondents filed  a  general  demurrer,  which 
was  sustained,  and,  appelant  having  refused 
to  amend  or  plead  further.  Judgment  oi  dis- 
missal was  entered,  from  which  this  a]Mi>eaI 
Is  prosecuted. 

Xhe  portion  ot  the  complaint  relative  to 
the  &llare  to  construct  the  railroad  as  in 
the  ordinance  provided  is  not  deemed  to  be 
material  to  the  issue  here  presented.  The  or- 
dinance is  set  out  In  full  in  the  complaint, 
and  while  It  Is  therein  prescribed  that  the 
track  shall  be  planked  and  filled.  It  does  not 
provide  that  failure  to  do  so  shall  result  in 
the  forfeiture  of  the  franchise,  or  of  any 
rights  thereby  granted. 

The  questions  here  to  be  determined  are: 
(1)  Do  the  allegations  of  fact,  taken  as  con- 
fessed, show  that  the  fran<dilse  never  be- 
came effectlTe?  (Z)  Is  appellant  shown  by 
the  complaint  to  be  estopped,  by  the  conduct 
of  its  officials,  to  doiy  that  the  conqnny 
accepted  the  ftanchlse,  and  that  it  concurred 
in  the  manner  of  acceptance? 

[I.t]  Tbe  ordbiaDce  passed  by  the  dty 
council  and  approved  by  the  mayor  was  an 
offer  of  a  franchise  made  npon  the  express 
condttim  that  a  written  acceptance  of  it  be 
filed  with  the  dty  derk  within  80  days.  Be- 
apondents  insist  that  Uie  company's  acta,  In 
constructing  its  road,  amounted  to  an  unqual- 
ified acceptance  of  the  off^.  It  Is  conceded, 
however,  and  correctly  so,  that  the  dty  was 
not  bound  to  rej»gnbse  tliat  mode  of  accept- 
ance; that  it  might  stand  upon  its  offer  and 
refuse  to  grant  ttie  franchise,  uidess  it  was 
accepted,  as  therein  designated.  In  writing. 
9  Oyc.  266.  "Whether  it  did  so  or  not  Is  a 
questlcxi  of  fact,  and  a  court  cannot  say,  as 
a  matter  of  law,  that,  by  permitting  the  com- 
pany to  occupy  tbe  street  during  the  SOdoy 
period  within  which  It  might  file  ito  written 
acceptance,  appellant  waived  and  abandoned 
Its  right  to  the  writing;  that  it  no  longer 
relied  upcm  or  required  it,  but  elected  to  rely 
upon  another  form  of  acceptance. 

"The  question  of  waiver  is  mainly  a  gucsttou 
of  intention,  which  lies  at  the  foundation  of  the 
doctrine.  Waiver  must  be  manifested  In  some 
unequivocal  manner,  and  to  operate  as  auch  it 
moat  in  all  cases  be  intentional.  Tfaere  can  be 
no  waiver  unless  so  Intended  by  one  party  and 
8o  understood  by  the  other,  or  one  party  has 
80  acted  as  to  mislead  the  other  and  is  estopped 
thereby."  40  Cyc.  261 ;  Smith  v.  Faris-Kesl 
Const.  Oo.,  Ltd.,  27  Idaho,  407,  ISO  Pac.  25. 

Tr(Ab  constituUng  walvor  cannot  be  tater- 
red  from  the  language  of  the  complaint  here- 
in under  ccmsideraUon. 

[SI  It  may  also  be  said  that  fkcts  necessary 
to  constitute  an  estoppel  cannot  be  Inferred 
from  the  language  of  the  complaint  Coun- 
sel tor  appellant  contends  that  the  dty  had  a 
right  to  assume  the  company  would  conform 
to  the  terms  of  the  ordinance  It  had  procured 
appellant  to  pass  and  to  continue  to  act  npmi 
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tbls  aHsnnqpUoa  dortug  tin  entixe  time  with- 
in which  the  written  aecei;>tance  might  be 
filed ;  that  Its  conduct  in  permitting  the  com- 
pany to  occiqty  the  street,  as  it  did,  Is  not 
inconsistent  wlOi  Ita  enUxe  good  fblth  In  ttie 
matter.  Howerer  this  may  he,  the  complaint 
contains  no  allegation  wbldi  Invites  the  con- 
clusion that  the  failure  of  the  city's  officials 
to  prevent  the  company  from  bnlldii^  its 
railroad  in  the  street,  or  any  oUier  ctmdnct 
upon  their  part,  misled  it  to  its  injury.  This 
is  a  necessary  el«aait  ot  an  equitable  estop- 
pel.   16  eye.  744. 

The  Judgment  appealed  fnmi  Is  rerened. 
C!ost8  are  awarded  to  appelant. 

BtTDGB,  C*  J.,  and  BICB,  omcur. 


BRAYSTAN  t.  BUSSBU/  &  PUOH  LUUBBB 
CO. 

CSnpreme  Court  <^  Idalio.   Dec.  27,  1917.) 

1.  Mabtkk   awd   Sebvant   «=»80(1)  —  Em- 

PLOTfi's  DUTIBS— SCOPB. 

The  scope  of  an  employe's  duties  ia  to  be  de- 
fined by  what  he  was  employed  to  perform  and 
bv  what,  wiUi  the  knowledge  and  approval  of 
his  employer,  he  actually  did  perform. 

2.  Masteb  and  Servaht  «=»101,  102(2)— Mas- 
teb's  Duty— Safe  Place  fob  Wobk. 

The  employer  must  use  ordinary  care  and 
diligence  in  providing  the  employ^  with  a  rea- 
sonably Bafo  place  to  work;  he  la  not  the  in- 
surer of  the  safety  of  such  place. 

3.  Appeal  and  Ebbob  «=>930(2)— Tbial  «=» 

295(1)— iNSTBUCnONS—PBESOKPnONB. 
All  the  instructions  given  in  a  caae  must 
be  read  and  considered  together,  and  where, 
taken  as  a  whole,  they  correctly  state  tho  law 
and  are  not  inconsistent,  but  may  be  reasonably 
and  fairly  harmonized,  it  will  be  assumed  that 
the  jury  gave  dne  consideration  to  the  whole 
diarge,  and  was  not  misled  by  an  isolated  por- 
tion thereof. 

4.  Masteb  and  Servant  <S=»196— Natubk  of 
Work— "Fellow  Servant." 

Those  are  "fellow  servants"  who  are  co- 
operating, at  the  time  of  an  injury,  in  the  par- 
ticular business  in  hand,  or  whose  usual  duties 
are  of  a  nature  to  bring  them  into  habitual  as- 
sociation, or  into  such  relations  that  tboy  can 
e:cerciae  an  iuflueDce  upon  each  athat  imnnotive 
of  proper  caution. 

lEd.  Note.— For  Other  de6nition8,  see  Words 
and  Phrases,  First  and  Second  Series,  Fellow 
Servant] 

R  Witnesses  «=s3211(1)  —  Fbivileqb— Physi- 

CIA  Nfr^STAXUXB 

Under  the  statute  (Rev.  Codes,  |  6053,  sub- 
sec.  4)  forbidding  a  physician  to  be  examined 
as  to  any  lnformati<m  acquired  in  attending  his 
patient  the  acqmeition  of  which  is  necessary  in 
order  to  enable  the  former  to  prescribe  or  act 
for  the  latter,  all  statements  made  to  a  phyd- 
cian  by  his  patient  while  the  former  is  at- 
tending the  latter  In  that  capacity,  for  the  pur- 
pose of  determining  his  condition,  are  privileged, 
although  they  have  nothing  to  do  wiui  the  pa- 
tient'H  treatment,  or  the  oetemdnatioo  of  nis 
injuries. 

6.  WrrmcssES    •a»209— PazviuaB— Pbtu- 

ciA  N8— Statute. 
It  is  immaterial  in  the  application  of  siirb 
statute  that  the  physician  was  not  hired  by  the 
patimt.  but  was  hired  by  tho  patient's  employer. 


7.  Witnesses  «=»219^  — PaxnuGB— Pbtbi- 
ciANS— Waiver. 
The  patient  does  not  waive  the  privilege  pro- 
vided hy  such  statute  by  testi^ing  that  in  car- 
ing for  his  injuries  he  followed  the  pbysiclan'B 
advice. 

Appeal  from  District  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 
*  Action  by  Henry  Brayman  against  the  Bus- 
sell  &  Pugh  Lumber  Compaoy.  Judgment  for 
plaintiff,  motion  for  uew  trial  denied,  and 
from  the  Judgment  and  order,  defendant  ap- 
peals.  Judgment  and  order  affirmed. 

0.  H.  Potts,  of  Cceur  d'Alene,  for  appe- 
lant Ezra  B.  Whttla,  of  Oceur  d'Alene,  for 
respondent. 

HOBGAM,  3.  Bespondent  was  employed 
by  appellant  as  a  teamster.  His  duties  con- 
plated  in  hauling  logs  tcfm  the  place  where 
they  were  skidded  to  where  they  were  placed 
in  a  chute  whereby  they  were  oonducted  Into 
I>ake  Comr  d'Alene  pr^ratory  to  dellvMy 
at  the  sawmllL  While  assisting  the  loaders 
In  loading  the  logs  onto  a  tmdc  reeponOmt 
was  struck  by  a  falling  tree  and  bl«  aim 
brokm.  It  ai^ears  that  in  the  vicinity  of 
the  sUdway  where  the  logs  were  being  load- 
ed sawyers  were  wwklng,  which  fact  was 
unknown  to  respondmt;  that  they  felled  a 
tree  which.  In  falllDg,  struck  a  dead  tree, 
whldi,  in  turn,  fell  and  stnuA  reqiondent  u 
above  stated.  Bespondoit  tostltuted  this  ac- 
tion to  recover  damages  alleged  to  have  been 
sustained  by  him  on  account  of  sudi  injury 
and  based  his  <daim  upon  the  negligence  of 
appellant  in  directing  him  to  load  logs  at  a 
place  rendered  unsafe  by  reason  of  the  doae 
proximity  of  the  sawyers.  In  falling  to  give 
proper  signals  of  warning  before  felling  the 
tree,  and  in  permitting  the  tree  to  be  felled 
in  the  direction  of  the  skidway.  The  case 
was  tried  before  a  jury,  which  rendered  a 
verdict  in  respondent's  i^vor  for  96,000,  and 
Judgment  was  entered  aoondlngly.  .^q>el- 
lant  moved  for  a  new  trial,  which  motion  was 
denied,  and  from  the  Judgment  and  ordw 
denying  the  motimi  for  a  new  trial  this  ap- 
peal has  beoi  taken. 

[1]  Appellant  contends  that  respondent  was 
not  acting  within  the  scope  of  his  employ- 
ment, but  was  a  volnnteer,  when  injured.  It 
is  true  respondent  was  ^ployed  as  a  team- 
ster, or  driver,  and  that  immediately  prior  to 
the  time  he  was  injured  he  was  on  the  top  of 
bis  load  helping  the  loaders,  but  there  was 
evidence,  contradicted,  it  la  true,  to  show  that 
It  was  the  custom  in  appellant's  camp,  and 
In  slmlllar  camps,  for  the  teamster,  or  driver, 
to  help  the  loaders  load  his  tiwA  in  the^man- 
ner  In  which  respondent  was  mgaged  at  tba 
time  of  the  accident 

The  court  instructed  the  Jury  that  respond- 
ent could  not  recover  if  injured  while  per* 
forming  work  outside  the  scope  of  his  empl<^- 
ment.  unless  ordered  so  to  do  by  the  master. 


4tEs»For  other  casss  see  saiDS  topic  and  KBT-NUUBBR  la  mil  Ksr-Numbered  Disssts  and  Indaxas 
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or  unless  snch  work  was  done  with  the  mas- 
ter's consent  or  acqnlescence,  and  that.  If  it 
was  tbe  costom  for  drivers  to  assist  in  top- 
loadii^,  th&i  ai^Ilant  oould  not  set  np  as  a 
defense  the  fact  that  respondent  was  so  en- 
gaged when  Injured.  The  Jury  must  have 
found  that  it  was  a  custom,  acquiesced  In  by 
ai^llant,  for  the  driver  to  assist  in  top-load- 
ing, and  the  eridence,  though  confllctli^  Is 
tofficieiit  to  snstabi  this  SwAiiag. 

The  Instruction  above  mentioned  clearly 
states  the  law.  The  sct^e  of  the  servant's 
dntlea  Is  to  be  defined  by  what  be  wu  em- 
ployed to  perform  and  by  wtiat,  with  the 
knowledge  and  approval  of  his  employer,  he 
actually  did  perfonn.  Robert  Slierer  ft  Go. 
T.  iDdwtrlAl  Aeddent  Com.  (CaL)  166  Fac. 
318:  26  Ojc  10S8:  Dresser's  Emp.  UablUty. 
f  103;  Hummell  v.  Dllworth,  111  Pa.  343,  2 
Atl.  365.  863;  Arkaddpbia  L.  Ga  v.  Hender- 
son. 84  Ark.  382.  106  S.  W.  882;  Hugo. 
Schmeltzer  A  Co.  t.  Pais  (Tex.  Civ.  App.)  128 
S.  W.  912;  BeltMi  Oil  Co.  v.  Duncan,  60  Tex. 
OiT.  App.  257,  127  S.  W.  884;  JelUco  Coal 
Mlif.  Co.  V.  Woods,  154  Ky.  683,  109  8.  W. 
630;  Marshall  v.  TTnited  Bys.'  Co.  of  St  Louis 
(Ho.  App.)  184  S.  W.  150:  Hellig  v.  So.  Ry. 
Co.,  162  N.  O.  460.  67  8.  E.  1009;  Powhatan 
Lime  Co.  V,  Whetzel's  Adm'x,  118  Va.  161, 
86  8.  E.  898;  Big  Five  Tunnel  O.  R.  &  T.  Co. 
v.  Johnson.  44  Colo.  236.  00  Pac.  63;  Union 
Pac.  R.  Co.  r.  Brereton,  218  Fed.  088,  134  C. 

0.  A.  821. 

[1]  The  trial  court  Instructed  the  Jury: 
duty  is  upon  the  defendant  to  furnish 
a  reasonat^  safe  place  for  the  idafntlff  to  work 
and  to  keep  such  place  reasonably  safe.  •  *  •  *' 

Appelant  contends  that  this  Instruction  is 
erroneous  for  the  reason  It  Intimates  that  ap- 
pellant was  absolutely  the  Insurer  of  the  safe- 
ty of  tbe  place  where  respondent  was  work- 
ing, whereas  Its  duty  was  simply  to  use  or- 
dinary care  In  flimishlng  and  maintaining  a 
safe  place.  Respondent  has  cited  many  cases 
wherein  such  an  instruction  has  been  upheld; 
y&t  In  none  of  them  does  it  appear  that  it 
was  assailed  upon  the  same  ground  as  In  this 
case. 

Tliere  <An  be  no  doubt  that  the  true  rule  Is, 
not  that  the  master  must  furnish  a  reason- 
ably safe  place  for  the  servant  to  work,  but 
he  must  use  ordinary  care  and  diligence  In 
furnishing  a  reasonably  safe  place.  Wiesner 
V.  Bonners  Ferry  L.  Co..  29  Idaho.  526.  160 
Pac.  647,  L.  R.  A.  1917C,  328;  Armour  &  Co. 
V.  Russell,  144  Fed.  614,  75  C.  C.  A.  416,  6  L. 
R.  A.  (N.  S.)  602;  F.  C.  Austin  Mfs.  Co.  v. 
Johnson,  80  Fed.  677,  32  C.  C.  A.  309;  Lin- 
coln St.  Ry.  Co.  V.  Cox.  48  Neb.  807,  67  N. 
TV.  740;  C.  B.  &  Q.  R.  Co.  v.  Oyster,  58  Neb. 

1,  78  N.  W.  359;  Anderson  v.  Michigan  Cent. 
R.  Co.,  107  Mich.  591,  65  N.  W.  585;  Hughley 
V.  City  of  Wabasha,  69  Minn.  245,  72  N.  W. 
78;  Cudahy  Pack.  Co.  v.  Boy,  71  Neb.  600, 
99  N.  W.  231:  Iiiter'l  &  G.  N.  R.  Co.  v.  Bell, 
75  Tex.  60,  12  S.  W.  321;  Chicago  &  E.  I.  R. 
Co.  T.  Gamer,  78  111.  App.  281;  P.,  D.  &  B. 


Ry.  Co.  V.  Hardwick,  48  IlL  App.  562;  0..  B. 
Sc  Q.  B.  Co.  V.  Merckes,  36  HI.  App.  196;  Con- 
way V.  Illinois  Cent  R.  Co.,  50  Iowa,  466. 
Howera:,  the  trial  court,  before  giving  the 
instruction  oomplaloed  of,  Inatmcted  the 
Jury: 

That  respondeat  had  "a  right  to  rely  on  tiie 
preBumption  that  defendant  used  and  was  usiu 
rcaeoaable  care  in  fumishing  a  reasonably  aau 
place  to  work.** 

And  In  InstrucUon  numbered  18  it  charged 
the  Jury: 

That  "it  was  the  duty  of  the  defendant  to  use 
reasonable  care  and  diligence  to  furnish  a  safe 

Elace  for  plaintiff  to  perform  the  work  fox  which 
e  was  employed,  but  this  duty  did  not  require 
tho  defendtmt  to  furnish  a  place  free  from  haz- 
ards or  dangers,  but  only  to  exercise  ordinary 
care  and  prudence  to  funush  such  a  place.  The 
defendant  wag  under  do  obligation  to  keep  die 
plaintttF  absolutely  safe  or  free  from  danger  or 
to  insure  the  plaintiff  against  accidents." 

T^ls  Instruction  correctly  states  the  law. 

[3]  In  many  caaea  it  has  beat  held  that, 
where  the  Instruetfoa  complained  of  was  giv- 
en, followed  bj  an  Uutructl<m'Uke  that  num- 
bered 18  In  this  case,  there  was  prejndldal 
error,  as  the  two  Instructions  were  contra- 
dictory, and  It  was  not  possible  to  say  which 
one  the  Jury  followed.  Armour  &  Co.  v.  Rn^ 
sell,  supra;  O.,  B.  &  Q.  B.  Go.  v.  Oyster,  su- 
pra;  Hughley  t.  City  of  Wabasha,  supra; 
cailcago  ft  E.  I.  B.  Oo.  Oamer,  supra;  P„ 
D.  ft  B.  Ry.  Co.  T.  Hardwick.  supra;  C,  B. 
&  Q.  R  Co.  T.  Merckes,  supra;  Conway  t. 
Illtnols  Cent  R.  Co..  supra;  F.  C.  Austin  Mft. 
Co.  T.  Johnson,  supra. 

We  are  not  tn  accord  with  that  conclusion. 
While  the  Instruction  complained  of,  standing 
alone,  was  incomplete,  and,  for  that  reason, 
erroneous,  It  was  not  contradictory  to  or  In- 
consistent with  Instruction  numbered  18,  and, 
read  therewith,  clearly  states  the  law. 

In  26  Cyc.  1097  to  1102,  we  find: 

"It  is  a  positive  duty  of  a  master  to  fumlBh 
his  servant  with  reasonably  safe  instrumentali- 
ties wherewith,  and  places  wherein,  to  do  his 
work,  and  In  the  performance  of  these  obliga- 
tions imposed  by  law  it  is  essential  that  rt^ard 
shoald  be  had.  not  cmly  to  the  character  oi 
work  to  be  performed,  bat  also  to  the  ordinary 
hazards  of  the  employment;  and  the  servant 
may  assame  that  the  master  has  performed  such 
duty.  •  *  •  The  master  is  not  an  insarer  4^ 
his  lerranfs  safety,  but  Is  only  required  to 
exercise  such  ordinary  care  and  diligenco  as 
may  be  reasonable  in  view  of  the  work  to  be 
performed  end  the  dangers  incident  to  tbe  an- 
ploy  meat" 

It  cannot  be  said  that  the  drst  portion  of 
the  above  quotation  contradicts  what  fol- 
lows, but  rather  Is  qualified  by  It  so  the  In- 
struction complained  of  Is  qualified  by  that 
numbered  18.  All  the  instructions  given  In 
a  case  must  be  read  and  considered  together, 
and  where,  taken  as  a  whole,  they  correctly 
state  tbe  law  and  are  not  ineonststrat,  but 
may  be  reasonably  and  fairly  harmonised,  It 
will  be  assumed  that  tbe  Jury  gave  due 
consideration  to  tbe  whole  cbaige^  and  waa 
not  misled  by  an  Isolated  portion  thereol 
State  T.  Zacbariah  Curtis,  80  Idaho^  687,  lOS 
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Paa  999,  and  cases  therein  cited;  Kelly  v. 
I^emhi  Irrigation  C!o.,  30  Idabo,  778, 16S  Pac 
1078. 

[4]  It  Is  appellant's  contention  that  the 
sawyers  were  fellow  servants  of  respondeat 
If  this  be  true,  judgment  should  be  reversed, 
for  the  reason  that  the  Jury  may  have  de- 
cided respondent  was  Injured  throngh  the 
negligence  of  the  sawyers  In  not  giving  the 
proper  warning  or  In  negligently  feillliig 
timber  In  the  direction  of  the  skldway,  and 
not  through  the  negligence  of  appellant  In  di- 
recting respondent  to  work  In  a  dangerous 
place  without  warning  him  of  the  danger. 
There  is  conflict  in  the  evidence  as  to  wheth- 
er or  not  the  sawyers  gave  suEBcIeot  warn- 
ing before  cutting  the  tree,  but  there  was 
sufficient  evidence  to  sustain  the  finding  of 
the  Jury  that  the  sawyers  were  negligent  In 
this  respect.  If  Its  verdict  was  based  upon 
that  theory. 

Whether  or  not  respondent  and  the  sawyers 
were  fellow  servants  was,  because  of  the  dis- 
puted facts  In  this  case,  a  qaeetlon  to  be 
determined  by  the  Jury^  and  the  court  In- 
structed it  as  follows: 

"In  order  to  constttute  the  defeadant  a  fd- 
low  servant  with  the  fellers  of  timber,  they  must 
have  been  employed  by  the  master  in  eome  com- 
mon line  of  employment,  by  which  employmeDt 
tbey  would  co-oi»erate  in  the  particular  buaioesB 
then  in  hand  in  the  same  line  of  employment,  or 
whose  usual  duties  would  bring  them  into  habit- 
ual  association  so  that  they  might  exercise  mu- 
tual Influence  upon  each  other  promotive  of 
proper  caution ;  but  if  you  find  in  this  case 
that  tbe  plaintiff  and  the  fellers  of  timber  did 
not  associate  together  in  the  same  common  work 
but  were  employed  in  different  lines  of  work, 
and  were  engaged  In  working  separately  from 
each  otber,  the  one  not  knowing  what  the  other 
was  doing  or  how  the  work  was  being  carried 
on  by  him,  and  Dothing  of  their  work  in  com- 
mon, end  not  associating  together  in  perform- 
ing the  work,  but  acting  entirely  independent  in 
a  different  part  of  the  work,  they  would  not  be 
fellow  servants  under  the  law,  and  the  defend- 
ant could  not  escape  liability  for  any  injury 
caused  by  one  to  the  other," 

This  Instruction  correctly  states  tbe  law 
with  respect  to  what  constitutes  a  fellow 
servant  Belyea  v.  Kansas  City,  Ft.  S.  & 
G.  R.  Co.,  112  Mo.  86,  20  S.  W.  480,  18  L.  R. 
A.  817;  Union  Pacific  R.  Co.  v.  Erlckeon, 
41  Neb.  1,  59  N.  W.  347,  29  L.  B.  A.  137;  Illi- 
nois Steel  Co.  V.  ^emkowaki,  220  lU.  324.  77 
N.  E.  100.  4  L.  R.  A.  (N.  S.)  1161 ;  Chicago, 
etc.,  R.  Co.  V.  Knelrim,  152  111.  458,  39  N.  E. 
324,  43  Am.  St  Rep.  259;  Chicago  City  R. 
Co.  v.  Leach,  208  111.  198,  70  N.  E.  222,  100 
Am.  St  Rep.  213;  Richardson  v.  City  of  Spo- 
kane, 67  Wash.  621, 122  Pac.  330;  Putnam  v. 
Pacific  Montlily  Ca.  68  Or.  36,  130  Paa  986, 
136  Pac  835;  Irwin  v.  F.  P.  Gould  &  Son, 
99  Neb.  288,  156  N.  W.  503 ;  18  R.  O.  L.  758. 

The  courts  are  not  in  harmony  as  to  what 
Is  necessary  to  establish  the  relation  of  fel- 
low servant,  some  holding  that  those  are 
fellow  servants  who  serve  the  same  master, 
work  under  the  same  control,  and  are  engaged 
in  the  same  general  buslnesb.  Having  in 
mind  the  very  reason  for  the  adoption,  by 


the  courts,  of  tbe  fellow-servant  doctrine,  we 
hold  that  the  rule  supported  best  by  reaatm 
and  authority  Is  that  stated  in  Chicago  Otty 
R.  Co.  V.  Leach,  supra,  as  follows: 

"Those  are  fellow  servants  who  aru  coop- 
erating, at  the  time  of  an  injury  in  the  particii- 
lar  bualneas  In  band  or  whose  usual  duties  are 
of  a  nature  to  bring  them  into  batntual  aBSOcia- 
tion  or  into  sudi  relations  that  tbey  can  ex- 
erciae  an  infiuenco  upon  each  other  prmnotive 
of  proper  caution," 

The  instruction  on  the  question  of  feiiow 
servant  Is  In  taarmmiy  with  the  law  as  atwTe 
quoted. 

Witnesses  tesUfled  that  It  was  not  custtHii- 
ary  in  appeUant's  can^i,  or  In  camps  of  like 
nature,  for  tbe  sawyers  and  those  haaling 
logs,  or  the  loaders,  to  vork  in  the  same 
vldni^;  that  the  sawyers  felled  the  trees 
and  cut  them  into  sawtog  lengths,  and  after 
they  had  finished  their  woilc  and  left,  swamp- 
ers followed,  whose  dn^  it  was  to  remove  the 
brush  and  limbs,  and  make  ready  tm  the 
logs  to  be  skidded;  that  1^  logs  wwe  then 
hanled  to  the  ^dways,  where  the  loaders 
loaded  them  on  the  ttiM^  Assnming  this 
testim<Hiy  is  true,  and  (he  Jury  had  a  right 
to  proceed  upon  that  theory,  it  appears  that 
the  usual  duties  of  sawyers  and  teamster* 
are  not  of  a  nature  to  taring  than  Into  haMta- 
al  association  <a  into  sneh  relation  that  Quw 
can  exercise  an  influence  upon  each  other 
promotive  of  proper  caution,  and  It  further 
appears  that  the  reiEsmndent  and  the  sawyers 
were  not,  at  the  time  of  the  injury,  co-opent- 
ing  in  tbe  particular  business  in  hand.  There- 
fore the  Jury  was  warranted  In  finding 
they  were  not  fellow  servants,  if  it  did  bo 
find. 

[S-7]  R«p<mdent  was  asked  on  direct  ex- 
amination: 

"Q.  You  may  state  what  the  fact  is  as  to 
whether  or  not  you  followed  the  doctor's  advice 
strictly  in  relation  to  that  arm  and  the  treat- 
ment of  it?   A.  Tes;  I  did." 

Appellant  offered  to  prove  that  during  the 
time  Dr.  Ptiinney  was  attending  respondrat 
he  stated  one  momtng  that  during  tbe  night 
before  he  dreamed  he  was  falling  out  of  bed, 
and  in  trying  to  catch  himself  be  hurt  his 
arm,  and  he  thought  he  had  thrown  it  out  of 
place ;  that  the  doctor  said  it  would  be  neces- 
sary to  operate  on  the  arm,  but  respondent 
refused  to  submit  to  an  operation  and  stated 
that,  if  the  doctor  would  take  the  arm  off  so 
he  could  recover  more  from  appellant,  he 
would  consent,  and  when  the  doctor  insisted 
upon  an  operation  he  refused  saying  tliat  he 
intended  to  get  a  life  pension  out  of  appetlanL 
The  offer  of  proof  was  rejected  upon  tbe 
ground  that  the  doctor  was  precluded  from  so 
testifying  by  reason  of  section  6958,  Ber. 
Codes,  which  provides: 

"  •  •  •  4.  A  phjnriclan  or  surgeon  cannot, 
without  the  consent  of  his  patient,  tw  examined 
in  a  civil  action  as  to  any  informati<Hi  acquired 
in  attendine  the  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  pa- 
tient •  • 
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It  Is  omtended  that  tbe  doctor  who  attend- 
ed raspoDdoit  was.  In  reaUt7t  liirad  b7  tbe  ap- 
pellant, and  that,  becanse  of  this  fact,  the 
above  pravlHlon  does  not  apply.  This  conten- 
tion la  without  merit.  40  Oya  238S.  Nor  did 
reqKmdent  waive  the  prlvll^e  by  testifying 
that  be  followed  the  x^ysldan's  advice.  Un- 
toD  Pac  K.  Oo.  T.  ThomBB,  162  Fed.  366, 81  a 
G.  A,  491.  It  Is  clear  to  ns  that  testimony 
Bought  to  be  elicited  Is  within  the  spirit  and 
pnzpose  of  the  prohibition  of  eeetkm  5968. 
Jones  T.  aty  of  Caldwell. Jdabo.  407.  ISO 
Pac.  996.  This  statute  Is  Identical  with  the 
California  provlsltnL  In  HcBae  t.  BriidESMi, 
1  CaL  App.  826,  82  Pac.  209,  a  dedaUvi  of  the 
Snpreoae  Court  of  Gallfomia,  in  eonstrolnc 
tbe  statute  of  that  state,  we  find,  iimoting 
from  tbe  syllahns: 

"Under  the  statute  forbidding  a  physician  to 
be  ^camincd  to  any  information  acgnired  in 
attendios  his  patient,  the  acquisition  of  which 
is  neceasaiy  in  order  to  enable  him  to  prescribe 
or  act  for  the  patient,  all  statemenU  made  by  a 
patient  to  hia  phrsician,  while  the  latter  is  at- 
tending the  £ormer  in  that  capacity,  for  the 
purpose  of  determining  his  conmtion,  are  priv- 
ileged, althouglh  they  nave  nothing  to  do  with 
the  patient's  treatment,  or  the  determination  of 
bis  injuries,  but  relate  to  the  way  in  which  tbe 
injuries  occurred." 

Appellant  contends  that  the  verdict  was  ex- 
cessive. There  was  testimony  to  show  that 
respondent's  arm  was  considerably  shortened 
reason  of  the  accident;  that  It  was  par- 
tially paralysed;  that  it  is  very  doubtful  if 
the  defect  can  be  remedied  by  an  oi>eration; 
that  he  cannot  perform  the  duties  of  team- 
ster; and  that  therefore  his  earning  capacity 
Is  greatly  decreased.  Under  the  drcumstanc- 
es  we  cannot  say  the  verdict  was  excessi  ve. 

The  Judgment  and  order  appealed  from  are 
affirmed.   Costs  are  awarded  to  respondent 

BUDOB,  C.  3^  and  RIOB,  J.,  concur. 


KOOTENAI  COUNTT  v.  STATE)  BOARD  01* 
EQUALIZATION  OF  STATE  OF 
IDAHO  et  aL 

(Supreme  Ooort  of  Idaho.   Dec.  28,  1917.) 

1.  Taxation  «s»4i60^— Wbxt  0»  Bctibw  — 
Reubdt. 

A  writ  of  review  will  lie  when  an  inferior 
tribunal,  board,  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  tioard,  or  officer,  and  there  is  no  ap- 
p<ral,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  or  adequate  remedy. 

2.  BllNDAitt«   «s>117  —  State   Boakd  of 
Equalization— Jtjdioiai.  Punctionb. 

When  the  state  board  of  equalization  has  de- 
tomined  the  number  of  miles  of  electric  current 
transmission  lines  In  a  certain  county  and  the 
value  thereof  and  of  the  operating  property,  its 
judidBl  function  with  respect  thereto  terminates. 
8.  Cebtjobabi  4=s»4— ExiSTEKCii  or  RBiatDT 
BT  Mandamus. 

When  the  state  board  of  equalization  has 
determined  the  number  of  miles  of  electric  cur- 
rent transmission  lines  in  a  certain  county  and 
the  assessed  valuation  thereof  end  of  the  operat- 
ing property  in  such  county,  it  becomes  tbe  stat- 


utory duty  of  the  state  auditor  to  certify  such 
amount  to  that  coun^,  and  that  duty  may  be 
enforced  by  a  writ  of  mandate  notwithstanding 
any  order  to  the  contrary  from  such  board. 
4.  RiviEW— Wbpt  or  Review— Otheb  Rim- 

■DT. 

Where  plaintiff  can  obtain  tbe  relief  sought 
by  a  writ  of  mandate  to  compel  the  performance 
of  an  official  du^,  a  writ  of  review  will  be 
denied. 

Original  proceeding  for  a  writ  of  review  by 
Kootoial  County  against  tbe  State  Board  of 
Bqualiaation  of  the  State  of  Idaho  and 
others.  Motion  to  quaah  granted,  and  petl- 
tlon  denied. 

Bert  A.  Reed  and  Ezra  B.  Whltla,  both  of 
OcBur  d'Atene,  for  plaintiff.  T.  A.  Walt^ 
Atty.  Gen.,  and  J.  P.  Pope,  Asat.  Atty.  Qen., 
for  defendant  State  Board  of  BlqnaUsatlon. 
Frank  I*.  Moore,  Pros.  Atty.,  of  Moscow,  fbr 
defendant  X4tah  County.  Frank  A.  McCall, 
Pros.  Atty.,  of  Sandpotnt,  for  defendant 
Bonner  County. 

RICE,  J.  This  Is  an  original  proceeding 
In  this  court  to  obtain  a  writ  of  review  di- 
rected to  the  state  board  oi  equalization, 
commanding  it  to  certify  to  this  court  the 
proceedings  of  the  state  board  of  equaliza- 
tion for  the  year  1916  In  regard  to*  the  as- 
sessment of  the  property  of  the  Washington 
Water  Power  Company  In  Kootenai  county. 
An  alternative  writ  was  issued.  The  state 
board  of  equalization  appeared,  and  moved 
to  quash  the  writ  upon  the  grounds  that : 

"Neither  the  said  writ  nor  petition  upon  which 
it  is  based  state  facts  sufficient  to  entitle  the 
idaintifE  to  the  relief  demanded  or  any  relief 
whatever  as  against  the  alleged  grievances  In 
said  writ  and  petition  averred/' 

Several  of  tbe  counties  ot  the  state  were 
also  made  parties  to  llie  proceeding,  and 
Latah  county  appeared  and  filed  a  danarrec 
to  the  petition. 

The  material  allegations  In  the  petition 
are  In  substance  as  follows:  That  during  the 
year  1016  the  state  board  of  equalization 
met  and  proceeded  to  equalize  the  assen- 
ments  of  the  various  public  utflittes  of  the 
state  of  Idaho  as  required  by  lavr;  that  the 
said  board  assessed  and  set  the  valuation 
of  the  electric  plant  of  the  Washington  Wa- 
ter Power  Company  within  the  state  of  Ida- 
ho at  the  sum  of  f2,250,000:  that  the  said 
board  determined  the  mileage  of  the  trans- 
mission lines  of  the  Washington  Water  Pow- 
er Company  in  the  various  counties  as  fol- 
lows: Bonner  county,  19.8  miles;  Kootenai 
county,  114.33  miles;  Latah  county,  35.206 
miles;  Nez  Perce,  .856  miles;  Shoshone  coun- 
ty, 101.6  miles;  that  said  board  of  equaliza- 
tion assessed  the  said  transmission  lines 
in  the  sum  of  $4,980.24  per  mile  In  all  of 
said  counties,  and  the  plant,  of  the  said 
Washington  Water  Power  Company  within 
Kootenai  coimty  In  the  sum  of  $900,000,  mak- 
ing the  assessed  valuation  within  Kootenai 
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conntr,  91,469,801.  No  complaint  la  made  of 
tbe  f  oresolDg-  proceedings  of  tlie  board. 

It  la  fortber  alleged,  however,  that  there- 
after the  state  board  of  equalization,  In  ap- 
portioning the  amount  of  taxes  to  the  various 
counties  In  whl<!h,  tiie  Washii^ttCMi  Water 
Power  Gompan7  had  an  Interest,  erroneously, 
wrongfully,  and  without  Jurisdiction  pro- 
ceeded to  apportion  to  Kootenai  county,  as 
Its  valuatlcm  of  said  canpany's  plant  and 
transmlsslfui  lines  upon  whlcih  it  was  at- 
titled  to  collect  taxes  frtHu  said  oimipany, 
t3ie  sum  of  $886|T66,  and  that  said  board 
equally  exceeded  its  Jurisdiction  in  appoi^ 
tionhv  the  TBluatton  of  Out  Washington  Wa- 
ter Power  Company's  plant  and  pnHTWty* 
situated  in  Kootenai  county,  to  the  othw 
counties  wherein  a  portion  of  said  propAty 
was  situated,  and  thereby  apportioned  to 
other  counties  the  sum  of  |632»805  assessed 
valuatim  of  said  ctnnpany's  iAant  located  In 
Kootenai  county.  The  petition  prays: 

That  upon  review  "this  honorable  court  correct 
said  apportionment  so  as  to  apportion  to  Koo- 
tenai county  the  sum  of  $1,4^371  as  its  share 
of  the  assessment  npoa  said  Washington  Water 
Power  Company,  to  which  it  is  entitled  to  col- 
lect taxes  tbereon." 

(1]  Rev.  Codes,  |  4062.  reads  as  follows: 

"A  writ  of  review  may  be  granted  by  any 
court  except  a  probate  or  justice's  court,  when 
an  inferior  tribunal,  board  or  officer  exercising 
Judicial  functions,  haa  exceeded  the  jarisdictioQ 
of  Budi  tribunal,  board  or  officer,  and  there  la 
no  appeal,  nor,  in  the  Judgment  of  the  court, 
anr  puin,  speedy  and  adequate  remedy." 

In  Northwest  Ugfat  &  Power  Co.  v.  Board 
of  Equallsatloii,  29  Idaho,  &5T,  160  Pac  1106. 
it  is  said: 

""Tbe  state  board  of  equalization  is  a  constitu- 
tional board,  clothed  by  statutory  authority  with 
•quasi  judicial  powers  in  regard  to  the  aBseaament 
of  certain  classes  and  kinds  of  property." 

In  Orr  v.  State  Board  of  Equalization,  8 
Idaho  (Hash.)  190,  28  Pac.  416,  It  is  stated  In 
effect  that  the  state  board  of  equalization 
is  entirely  a  creature  of  law,  and  that  it  has 
no  power  or  authority  ^cc^t  that  which 
Is  given  it  by  law. 

[2]  Sess.  Laws  1918,  c  6%  |  92,  as  amend- 
ed Sess.  Laws  1916,  a  18,  p.  70,  reads,  in 
part,  as  follows: 

"Tbe  said  board  [state  board  of  equalization] 
aball  at  such  meeting  ascertain  and  determine 
tbe  full  cash  value  of  the  electric  current  trans- 
mlasion  Ihiesin  eadi  county  separately,  and  shall 
determine  the  total  value,  the  number  of  miles 
and  value  per  mile  of  each  electric  current  trans- 
mission line  in  each  county  into  or  through 
which  said  line  extends,  and  tbe  value,  number 
of  miles  and  value  per  mile  of  such  line  in  any 
incorporated  city,  town,  village,  school  district 
or  other  taxing  district  into  or  through  which  tbe 
said  line  extends.  The  value  per  mile  of  elec- 
tric current  transmission  lines  is  to  be  deteo 
mined  by  dividing  the  total  value  of  such  line 
within  each  county  by  tbe  number  of  miles  of 
such  line  within  said  county,  and  all  operating 
property  of  such  electric  current  transmission 
lines  shall  t>e  assessed  as  of  and  ap^rtioned  to 
the  county  In  which  tbe  same  is  situated  as  a 
^Tt  of  the  transmission  line  in  said  county. ! 


It  Is  plain  that  die  state  board  ct  eqosl- 
Isatlon  should  determine  tbe  assessed  valoa- 
tlon  at  electric  current  trannnlsidon  Bnes 
and  operating  pnwertieB  by  counties,  Instead 
of  by  the  state  as  a  whole,  and  that  eadB 
county  should  collect  taxes  upon  the  assessed 
valuation  of  the  property  actually  within  its 
territorial  limits.  It  has  no  power  or  authin^ 
ity  to  apportlaii  valuatlcms  to  the  different 
counties  of  tbe  state.  Its  functton  ends  whea 
It  has  detmnined  tbe  assessed  valuation  ol 
tiectrlcal  tranamlssloa  lines  within  eadi 
county  sqiarately.  No  cmnplalnt  la  made  la 
the  petition  o£  the  action  of  tbe  board  la 
that  respect  It  Is  alleged  that  tbe  total 
▼alue  of  the  jtmpwtj  of  tbe  Washington 
Water  Power  Company  wltbln  Kootenai 
county  was  determined  1^  tbe  state  board 
of  equalisation  as  ¥1,469,891,  and  tbe  total 
mileage  of  said  lines  in  said  county  as  114.3S 
miles.  At  this  point  tbe  functbHi  of  the  state 
board  of  eqsaUaUlim  terndnated,  except  to 
determine  the  mileage  and  value  per  mile  in 
the  subordinate  taxing  districts  of  the 
county. 

[8]  Sess.  Laws  1A18,  C.  68,  {  96,  p.  202,  is  as 
follows: 

"Od  or  before  tba  first  Monday  of  September 
In  each  year  tbe  state  auditor,  as  secretary  of 
the  state  board  of  equalization,  must  prepare 
and  tr&oamit  certified  atatementa  of  the  assess- 
ment of  property  by  tbe  said  board  to  the  county 
auditors  of  the  several  counties  of  this  state, 
in  sccordsnce  with  the  iwovisioiis  of  this  act" 

[4]  The  duty  of  tbe  state  auditor  to  make 
the  certificate  Is  thus  prescribed  by  Ote  stat* 
ute^  and  his  statutory  duty  could  not  be  al< 
tared  by  any  order  to  the  contrary  wbidi  tbe 
state  board  of  equalization  might  ntakew  The 
state  auditor  could  be  compelled  to  perform 
his  statuttffy  duty  by  writ  of  mandate. 

Tb%  writ  of  review  Is  not  a  propor  remedy, 
and  tbe  motim  to  quash  will  be  granted. 
The  petition  Is  denied,  with  costs  to  defuid- 
ants. 

BUDGB,  a      and  afOBOAN*  ooncar. 


FIRST  NAT.  BANK  OF  SHENANDOAH, 
IOWA,  v.  HALL  et  SL 
(Supreme  Court  of  Idsho.   Dea  29,  1018.) 

1.  Bills  and  Notes  *=9497(W  —  Holdeb  ik 
Due  Coubse— BtJBDGH  op  Pboof. 

In  an  action  upon  a  n^otiable  promissory 
note,  where  tbe  defmdant  pleads  and  proves 
that  the  note  was  procured  by  fraud,  it  is  then 
incumbent  upon  the  plaintiff  to  show  affirmative- 
ly that  it  was  the  holder  in  due  course. 

2.  Bills  and  Noiks  «=9637(6>— Holdee  iSt 
Dub  OouBEfK— QuBsnoN  fob  Juet. 

In  an  action  upon  a  negotiable  promissory 
note  procured  by  fraud,  brought  by  an  indome, 
a  banlting  corporation,  where  the  only  evidence 
introduced  to  show  that  the  plaintiff  took  the 
note  in  good  faitii  and  without  notice  was  the 
teatimoDy  of  the  vice  preaident  and  general 
manager  of  the  bank,  the  credibility  oE  his  tea- 
timony  is  addressed  to  the  juiy,  and  not  to  tite 
conrt  as  a  matter  of  law. 


«sa»7or  other  cases  sM  uame  topic  and  KnT-NUHBBat  la  all  Kay-Nnntbered  Digests  sad  Xndsiss 
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Appeal  from  District  Court,  Minidoka 
County;  Chas.  O.  Stodcslagw,  Judge. 

Action  by  the  SMrst  National  Bank  of 
Shenandoah,  Iowa,  against  O.  S.  Hall  and 
others.  Jndigment  for  defendants,  and  plain- 
tiff appeals.  Affirmed. 

Babcock  &  Graham  and  B.  M.  Wolfe,  all 
of  Twin  Palls,  for  appellant.  Phul  S.  Had- 
dock, of  Shoshone,  for  respondents. 

BICE,  J.  This  is  an  action  upon  twu 
promissory  notes,  In  the  sum  of  $1,000  each, 
dated  AprU  1,  1910,  executed  by  the  respond- 
ents herein  In  favor  of  one  M.  Li  Ayer& 
Ayers,  the  payee.  Indorsed  and  delivered 
the  notes  to  the  ap[>ellant  herein.  The  de- 
fendants alleged  that  the  notes  were  pro- 
cured from  them  by  means  of  fraud  and 
mi8representatl(»is-.  The  case  was  tried  up- 
on the  theory  that  the  pleadings  presented 
the  Issue  as  to  whether  the  appellant  was  a 
holder  of  the  notes  in  due  course. 

(1]  Appellant  yxmcedes  that  because  of 
conflict  in  the  evidence  the  court  would  not 
be  Justified  in  reversing  the  verdict  of  the 
Jury  on  the  question  of  fraud  and  misrep- 
resentations. Under  the  provisions  of  sec- 
tion 3S16,  Bev.  Codes,  the  burden  was  on 
appellant  to  prove  that  It  acquired  the  title 
as  a  holder  in  due  course.  The  question  In- 
volved in  this  appeal  has  been  before  this 
court  many  times.  See  Winter  v.  Nobs,  19 
Idaho,  16.  112  Pac.  625,  Ann.  Cas.  1932C, 
902,  Vaughn  V.  Johnson,  20  Idaho,  669,  119 
Pac  879,  37  L.  E.  A.  (N.  S.)  816;  Park  r. 
Brandt,  20  Idaho,  660,  119  Pac.  SH;  Park  t. 
Johnson,  20  Idaho.  648.  119  Pac.  S2 ; 
Vaus^an  t.  Brandt,  21  Idaho,  628,  123  Pac. 
091 ;  Southwest  Nat.  Bank  t.  Baker,  28  Ida- 
ho, 428,  130  Pac.  7M;  Burdell  t.  Nereeon,  28 
Idaho,  129,  162  Pac.  676;  Southwest  Nat. 
Bank  T.  lindsley,  29  Idaho,  343,  158  Pac. 
1082.  The  prlndide  of  law  which  should 
guide  the  inry  In  Its  consideration  of  the 
focts  la  well  stated  in  the  case  of  Winter 
r.  Nobs,  snpra.  Tba  oj^nlon  In  that  case, 
after  quoting  section  3513, .  Rev.  Codes, 
states: 

"We  think  it  Is  only  actual  knowledee  of  the 
defect  or  inflrmity.  or  notice  of  such  facts  and 
circamstances  as  would  put  a  man  on  inquiry, 
and  would  cha»e  him  with  bad  faith  or  the 
imputation  of  dTshonest  dealing,  that  was  at- 
tended by  the  statute  to  defeat  a  recovery." 

In  applying  this  principle  in  the  determina- 
tion of  the  question  of  fact  Involved,  the 
following  citations  are  Illustrative  of  facts 
and  circumstances  which  the  Jury  is  entitled 
to  take  into  consideration,  and  which,  when 
dlselosed  by  the  evidence  produced  at  the 
trial,  renders  the  question  Involved  one  ex- 
clusively for  the  Jury; 

In  the  case  of  Com.  Bank  of  Bssex  v.  Pad- 
dick,  90  Iowa,  63,  67  N.  W.  687,  the  court 
said: 

"It  is  contended  by  counsel  for  appellant  that 
the  evidence  that  the  plaintiff  was  a  bona  fide 
pnceiiaser  of  the  note  is  so  conelosive  that  the 


conrt  should  have  directed  a  verdict  for  the 
plaintiff.  In  onr  opinloa,  the  court  rightly  sub- 
mitted the  question  of  the  good  faith  of  the 
plaintiff  to  the  Jury.  It  has  been  held  by  this 
court  that,  in  case  of  the  purchase  of  a  note  by 
a  partnenhip,  the  burden  Is  upon  It  to  show 
that  all  members  of  the  nartnersiiip  were,  at  the 
time  of  the  purchase,  ignorant  of  the  fraudu- 
lent character  of  the  note.  Frank  v.  Blake,  68 
Iowa,  750,  13  N.  W.  50.  The  court  instructed 
the  jury  in  accord  with  the  rule  announced  in 
the  cited  case.  It  iS  not  denied  that  the  plain- 
tiff is  a  partnership.  The  witness  N^e  testified 
that  it  is  a  private  bank.  It  is  claimed,  how- 
ever, that  the  evidence  shows  that  no  oSicer  of 
the  bank  had  notice  of  the  fraud.  It  is  true 
that  Nye  so  testified.  But  it  is  apparent  that 
he  was  testifying  to  a  foct  either  from  hearsay 
or  which  he  did  not  know  to  be  true.  In  ei- 
ther case  it  was  for  Qie  Jury  to  determine  that 
question.  This  failure  of  proof  Is  sufficient  to 
sustain  this  verdict" 

McNIght  V.  Parsons,  136  Iowa,  390,  113 
N.  W.  868,  22  U  B.  A.  (N.  S.)  718,  126  Am. 
St  Rep.  265,  15  Ann.  Cas.  666,  contains  the 
following: 

"The  testimony  of  the  cashier  of  the  bank 
that  he  or  the  bank  purchased  the  note  for  value 
before  maturity,  even  though  Iw  be  not  disputed 
by  any  other  witnesses  to  the  transactiont  is 
not  necessarily  aufficient  to  enable  the  court  to 
say  as  a  matter  of  law  that  be  received  it  in 
good  faith.  Such  evidence  does  not  negative 
notice  or  knowledge  on  part  of  other  officers  of 
the  bank.  Moreover,  the  bank  being  an  inter- 
ested party,  the  credibility  ot  the  testimony  of 
the  cashier  was  a  matter  for  the  jury  to  pass 
upon,  in  the  light  of  all  the  facts  and  circum- 
stances surrounding  the  matter  under  inquiry." 

The  case  of  Arnd  v.  Ayleswo'rth,  1^5  Iowa, 
186,  23  N.  W.  1000,  29  U  B.  A.  (N.  S.)  688, 
contains  the  following: 

"It  is  ordinarily  to  be  expected,  in  these  cases, 
that  the  purchaser  will  testify  to  his  good  faith 
and  want  of  notice,  and  that  defendant  is  com- 
pelled to  rely  upon  circumstantial  evidence  to 
rebut  such  showing.  Whether  plaintiff  has  suffi- 
ciently satisfied  the  burden  resting  upon  him, 
and  made  good  bis  claim  to  be  an  innocent  pur- 
chaser, is  therefore  a  question  for  the  jury, 
save  lit  those  instances  where  the  testimony  is 
not  only  consistent  with  the  good  faith  of  such 
purchase,  hot  Is  such  that  no  fair-minded  per- 
son can  draw  any  other  inference  therefrom.  A 
categorical  denial  of  notice  or  knowledge  Is 
something  which  in  many,  if  not  in  most,  In- 
stances cannot  be  opposed  by  direct  proof;  and 
^e  credibility  of  the  witnesses,  their  interest  in 
the  case,  the  reasonableness  or  unreasonable- 
ness of  their  statements,  the  time,  place,  and 
manner  of  the  transaction.  Its.  conformity  to 
or  its  departure  from  the  ordinary  methods  of 
business,  and  all  the  other  facts  and  circum- 
stances which,  though  of  slight  moment  in  them- 
selves, yet,  when  taken  together,  give  character 
and  cc^or  to  the  purchase  under  inquiry,  con- 
stitute a  showing  which  the  court  cannot  jfTop- 
erly  pass  upon  as  a  matter  of  law." 

The  Supreme  Jodfcial  Court  of  Massachu- 
setts, in  the  case  of  Anthony  v.  Merc.  Mu- 
tual Acchlent  Ass'n,  162  Mass.  354,  38  N.  E. 
973,  26  L.  R.  A.  406,  44  Am.  St.  Rep.  867, 

said: 

"It  is  not  often,  where  a  party  has  the  burden 
of  proving  a  fact  by  the  testimony  of  wltnessesr 
that  the  jury  can  be  required  by  the  court  to 
say  that  tite  fact  is  proved.  They  may  disbe- 
lieve  the  witnesses.  If  the  oonclusion  is  to  he 
reached  by  drawing  inferences  of  fact  from  oth- 
er facta  agreed,  ordinarily  the  jury  alone  can 
draw  diese  inferences;  it  is  only  when  no  In- 
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ferences  Jir«  possible  except  those  which  lead 
to  one  coDclusjOD  tiiat  the  jury  can  be  required 
to  find  a  proposition  affirmatively  eBtablisbed." 

In  SUUern  t.  Baker,  82  Ark.  86i  100  S.  W. 
704,  118  Am.  St  Rep.  B2,  12  Ann.  Caa.  24S. 
It  Is  said: 

"It  ma;  be  said  to  be  the  general  rule  that 
where  an  unim[>eacbed  witness  testifies  dis- 
tinctly and  positively  to  a  fact  and  is  not  con- 
tradicted, and  there  Is  no  circumstance  shown 
from  which  an  inference  against  the  fact  testi- 
fied to  by  the  witness  can  be  drawn,  the  fact 
may  be  taken  aa  established,  and  a  verdict  di- 
rected oased  as  on  such  evidence.  But  this  rule 
is  subject  to  many  exceptions,  and  where  the 
witness  Is  interested  1q  the  result  of  the  suit, 
or  foots  are  shown  that  might  bias  his  testi- 
mony, or  from  which  an  inference  may  be  drawn 
unfavorable  to  his  testimony,  or  against  th« 
fact  testified  to  by  him,  thai  ue  case  should  go 
to  the  jury." 

In  Matlock  v.  Scheuerman,  SI  Or.  4»,  93 
Pad  823,  17  U  B.  A.  (N.  S.)  747,  the  oonrt 
said: 

"Plaintiff  testified  to  his  lack  of  knowledge 
of  the  infirmity  of  the  paper  and  to  hia  good 
faith  in  taking  it;  but  if  an  inference  may  be 
drawn  from  the  snrrounding  oircumstanceB  that, 
on  the  one  hand,  tends  to  detract  from  the  credi- 
bility of  plaintifTs  statements,  and,  on  the  oth- 
er hand,  tends  to  establish  the  lack  of  good 
faith,  it  is  for  the  jury,  and  not  for  the  court, 
to  determine  the  fact 

The  New  York  Court  ot  Appeals,  In  the 
case  of  C.  N.  Bank  t.  Dlefendorf,  128  N.  7. 
191,  25  N.  E.  402,  10  L.  R.  A.  676.  said: 

"The  claim  that  the  plaintiffs  cashier  was  a 
disinterested  witness,  whose  testimony  must  be 
r^arded  as  controlling,  U  not  contradieted,  can- 
not be  sustained.  Aside  from  the  alleged  im- 
probability of  his  statements,  he  was  the  finan- 
cial agent  of  the  plaintiff  and  the  owner  of  one- 
fifth  of  its  capital  stock,  and  aside  from  his 
direct  interest,  responsible  to  hia  principal  for 
the  care,  fidelity,  and  prudence  with  which  he 
discharged  bis  official  dutiea  His  interest  in 
the  transaction  was  coextensive  wltii  that  of 
the  plaintiff,  and  brings  him  directly  within  the 
cases  which  hold  that  the  credibility  of  such  a 
witness  is  a  question  for  the  jury  to  determine.** 

See^  al80^  Joy  t.  Dlefendorf,  180  N.  T.  6, 
2$  N.  B.  602,  27  Am.  St  Rep.  484. 

In  Mercbanta'  Nat  Bank  v.  HarerhUl  Iron 
Works,  160  UasB.  158^  34  N.  EL  9S,  U  Was 
Incumbent  npon  the  plaintiff  to  stbow  that  It 
took  the  note  sued  upon  In  good  faith  and 
for  valoe  before  maturity.  The  president 
and  cashier  of  the  bank  testified  that  such 
was  the  fact,  and  no  testimony  was  intro- 
duced to  contradict  these  officers.  The  court 
said: 

"The  court,  however,  ruled  as  a  matter  <tf  law, 
that  the  plaintiff  was  entitled  to  recover,  and 
directed  a  verdict  tor  the  plaintiff.  We  think 
this  was  error.  The  jury  may  have  disbelieved 
the  president  and  cashier,  or  have  believed  th^ 
only  in  part,  and  may  nave  been  satisfied  on 
all  the  evidence  that  they  either  had  notice  or 
did  not  take  the  note  for  value  before  maturity. 
They  were  not  bound,  as  a  matter  <tf  law,  to 
believe  the  prerident  and  cashier.  Uioiish  their 
testbnony  was  uncontradicted." 

In  Massachusetts  and  North  Carolina,  in 
this  class  of  cases,  the  courts  have  held  that, 
wbea  the  burden  has  been  shifted  to  the 
plaintifC  to  show  that  he  is  a  holder  of  nego- 


tiable paper  in  due  course,  the  deUiminatloa 
of  the  Issue  Is  always  for  the  Jary. 

"When  testimony  warranting  a  finding  that 
the  plaintiff  was  a  holder  in  due  course  of  a 
note  originating  in  fraud  is  giveu  by  witnesses 
called  by  the  plaintiff,  it  is  settled  that  a  ver- 
dict cannot  be  directed  for.  the  plaintiff  as  mat- 
ter of  law."  Phillips  v.  Eldndge,  221  Mass. 
103,  106  N.  E.  909. 

In  the  case  of  American  Nat  Bank  v. 
Fountain,  148  N.  C.  590,  62  S.  E.  738,  the 
defendant  having  given  evidence  of  fraud, 
and  the  plaintiff  having  responded  by  show- 
ing that  he  acquired  the  note  bona  flde,  for 
value,  in  the  usual  course  of  business,  and 
before  Its  maturity,  it  was  error  to  charge 
that  the  prima  fade  case  of  plaintiff  was 
restored.  In  commenting  upon  this  feature 
of  the  case,  the  court  said: 

"As  heretofore  stated,  when  fraud  is  proved, 
or  there  Is  evideuce  tending  to  establish  it,  the 
burden  is  on  the  plaintiff  to  show  he  is  a  bona 
fide  purchaser  for  value,  before  maturity,  and 
without  notice,  and  the  evidence  must  be  con- 
sidered as  affected  by  that  burden.  If,  when  all 
the  facts  attendant  upon  the  transaction  are 
shown,  there  is  no  fair  or  reasonable  inference 
to  the  contrary  permissible,  the  Judge  could 
charge  the  jury,  if  they  believed  the  evidence,  to 
find  for  plaintiff;  the  burden  in  such  case  hav- 
ing been  clearly  rebutted.  But  the  issue  itself 
and  the  credibiBty  of  material  evidence  relevant 
to  the  inquiry  la  for  the  jury,  and  it  constitutes 
reversible  error  tor  the  court  to  decide  the  4ioes- 
tion  and  withdraw  its  ocHudderatlon  from  the 
jury." 

See  Goodman  v.  Sim<nu,  61  U.  &  S43,  15 
L.  Ed.  934;  Park  t.  Ezum,  106  N.  0.  228, 
72  S.  E.  300;  Central  Nat  Bank  t.  Erlcson, 
92  Neb.  396. 138  N.  W.  663;  Vosborgh  t.  Dle- 
fendorf, UO  N.  Y.  367,  23  N.  B.  801.  16  Am. 
iSt  Bep.  836;  Demelman  v.  Brazier,  108 
Mass.  458,  84  N.  a  856;  Leavltt  r.  Thnraton, 
38  Utah,  351,  113  Pac.  77. 

The  rule  apparently  followed  In  the  cases 
of  Southwest  National  Bank  v.  Baker  and 
Burdell  T.  Nereson,  supra,  and  announced  in 
the  majority  opinion  of  the  court  in  Soutli- 
west  National  Bank  v.  Llndsley,  supra,  to 
the  effect  that  the  auction  of  whether  or 
not  a  transferee  of  a  promissory  note  la  a 
bona  fide  purchaser  in  due  course  Is  one  for 
the  Jury,  save  in  those  instances  where  the 
testimony  is  not  only  consistent  with  the 
good  faith  of  such  purchaser,  but  is  such  tliat 
no  fair-minded  person  could  draw  any  other 
Inference  therefrom,  is  subject,  in  that  class 
of  cases  to  which  this  one  belcmgs,  to  the 
following  modification:  Where  the  good  faith 
of  a  party  who  claims  to  be  the  holder  In 
due  coui^e  of  a  negotiable  instrument  is  an 
Issue  upon  which  be  has  the  burden  of  proof, 
the  credibility  of  his  testimony  In  support  of 
that  Issue,  though  uncontradicted,  is  for  the 
jury. 

C2]  The  only  witness  who  testified  as  to  the 
good  faith  of  appellant  In  purchasing  the 
notes  was  Reed,  vice  president  of  the  bank. 
There  is  testimony  in  the  record  as  to  the 
following  facts:  That  Reed  has  been  con- 
nected wltA  the  plaintiff  bank  for  a  period 
of  20  .years,  and  has  been  vice  president  and 
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general  manager  of  the  same  for  6  years; 
that  during  the  time  In  qnestlon  he  had  the 
active  management  ot  the  bank ;  that  he  waa 
well  acquainted  with  Ayers,  the  payee  of  the 
notes  in  question ;  that  Ayers  did  the  greater 
part  of  his  banking  business  with  the  appel- 
lant bank;  that  Beed  kept  a  book  for  Mr. 
Ayers  and  made  entries  therein  for  him; 
that  at  the  time  of  the  purchase  of  the  notes 
in  question,  from  Ayers,  Ayers  was  Indebted 
to  the  bank,  upon  an  overdraft,  in  the  sum 
of  $10,424.45;  that  at  the  time  of  the  trial 
Mr.  Ayers  was  In  falling  circumstances ;  that 
Keed  made  Inquiry  of  Mr.  BadcUCC  as  to 
these  notes  before  purchasing  the  same; 
that  Mr.  RadcUff,  at  the  time  these  notes 
were  procured,  was  a  general  agent  for  Mr. 
Ayers  in  this  state;  and  that  the  plaintiff 
bank  was  in  the  habit  of  purchasing  the 
Ayers  paper,  having  purchased  at  different 
times  between  $75,000  and  $100,000  thereof. 
Reed  also  testified  that  no  member  of  the 
board  of  directors,  nor  any  other  officer  of 
the  app^ant  bank,  liad  any  knowledge  or 
notice  of  any  defects  or  InflnnlUeB  In  the 
paper. 

These  facts  were  proper  for  the  Jury  to 
consider  as  circumstances  In  determining  the 
credibility  of  Reed's  testimony.  The  jury, 
by  its  verdict,  having  decided  that  the  evi- 
dence was  insufficient  to  prove  the  matters 
incumbent  upon  the  plaintiff,  the  Judgment 
based  thereon  wlU  not  be  disturlwd. 

The  judgment  to  affixmed.  Coats  awarded 
to  reopondents. 

MOROAN,  J.,  concurs.  BUDGI^  a  3.,  sat 
at  the  hearliic,  but  takes  no  part  in  th^  de* 
dslon. 


STATE  T.  I.UMPEIN. 
(Supreme  Court  of  Idaho.   Dee.  31,  1917.) 

1.  Gbdcinai.  Law  «»985(D  — Nbw  Tbiai.— 
SumouavcT  of  Etidbnce. 

When  tie  circumstances  upon  which  a  ver- 
dict is  based  can  be  as  reasonably  explained 
upon  some  other  hypothesis  than  that  of  de- 
fendant'a  guilt,  or  are  as  consistent  with  his 
innocence  as  bis  guilt,  a  new  trial  shonld  be 
granted. 

2.  CsnUNAL  Law  «=5941(2)  —  Newlt  Dis- 

COVEBED  .ETIDENOK  —  CUMUI.ATIVI:  EVI- 
DENCE. 

Evidence  of  new  facts,  not  brought  oat  up- 
on the  trial,  cannot  be  regarded  as  merely  cu* 
mulative. 

a  Cbihinal  Law  «=9d42(l)  —  Nbwlt  Dis- 
covered ETIDKNGE  —  UCFEACHXNO  EVI- 
DENCE. 

Evidence  which  bears  directly  upon  the 
main  fact  at  issue  cannot  be  regarded  as  mere- 
ly imi>eBching,  even  though  its  effect  may  also 
be  to  impeach  a  witness  for  the  state. 
4.  Obiminal  Law  «=»©45(1)  —  Newlt  Dis- 
covEBKD  Evidence  —  Cuicqlativb  Evj- 

DBNCB. 

A  new  trial  should  not  be  granted  npon  the 
ground  of  newly  discovered  evidence,  where 
such  evidence  is  merely  cumulative ;  but  if  the 
evidence  Is  not  cumulative  merely,  and  is  such 


as  to  reader  a  different  verdiet  reasons  bly  prob- 
able upon  a  retrial,  a  new  trial  should  be 

granted. 

S.  Cbimhtal  Law  ^»938(1)  —  Newlt  Difl- 

COVEBED  BVIDEHOB — DiFFEBENT  VeBDIOT. 

A  new  trial  should  be  granted  liecanse  of 
newly  discovered  evidence,  e\en  though  such 
evidence  is  cumulative,  if  it  is  of  so  controlling 
a  character  as  to  probably  change  the  verdict, 
e.  Obiminal  LiAW  <g=>968(l>  —  Newlt  Dis- 

COVEBED  EvIDEMCE-tAfFIDAVITS. 

J3^,  that  the  affidavits  of  newly  discover- 
ed evidence  herein  are  sufficient  to  entitle  ap- 
pellant to  a  new  trial. 

7.  Obiminal  Law  ®=»945tl)— NittPur  Dis- 
covered Evidence— DiFFEBENT  Vebdict. 
Held,  that,  i£  the  newly  discovered  evidence 
herein  relied  upon  were  introduced  upon  a  re- 
trial, it  would  be  disregarding  the  weight  and 
effect  of  evidence  altogether  to  say  that  it  is 
not  reasonably  probable  ttiat  a  different  ver- 
dict would  result. 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  R.  N.  Dunn,  Jtidge. 

William  Lumpkin  waa  convicted  of  selling 
intoxicating  liquor,  and  from  an  order  de- 
nying a  new  trial  he  appeals.  Reversed, 
with  Instructicms  to  grant  a  new  trial. 

McFarland-ft  M(^rland,  of  Ooenr  d'Alene. 
for  appellant  T.  A.  Walters,  Atty.  Gen..  J. 
P.  Pcipe,  Asst.  Atty.  Qvu.,  and  Bert  A.  Beed, 
Pros.  Atty.,  of  Coeor  d'Alene,  for  the  Stat& 

BUDGE,  C  J.  The  appellant  was  Informed 
against,  tried,  and  convicted  of  the  crime  of 
selling  intozlcatiiig  liquor,  and  waa  sentenc- 
ed to  pay  a  fine  of  $100,  to  be  oonflned'ln  the 
county  JaU  for  60  days,  and  his  license  aa  a 
pharmacist  was  rerolced.  Thia  is  an  appeal 
from  the  Judgment  and  from  an  order  orerrul- 
Ing  a  motion  for  a  new  trloL 

The  material  part  of  fbe  information 
charges : 

"That  the  said  William  Lumpkin,  on  or  about 
the  26tfa  day  of  January,  A.  D.  1917,  at  the 
county  of  Kootenai,  state  of  Idaho,  unlawfully 
and  willfully  did  sell  and  deliver  to  one  Sam 
Thomas  one  pint  bottle  filled  with  a  fluid  con- 
taining 70  per  cent,  of  alcohol,  an  intoxicating 
liquor,  at  and  for  the  price  of  to  cents.  *  *  *^ 

The  evidrace  on  the  part  of  the  state  con- 
sisted of  ttie  testimony  of  Thomas  to  the 
^ect  that  he  bought  tlie  Uanor,  a  mixture  of 
ginger  and  alcoh<d,  from  appellant,  as  al- 
leged; the  teatinMHiy  of  Jacka<m,  a  police 
officer,  that  he  was  standing  on  the  opposite 
aide  of  the  street  at  the  time,  saw  Thomas 
go  Into  the  drag  store  and  hand  appellant  a 
bottle,  that  appellant  took  the  bottle  Into  the 
rear  of  the  store  and  returned  Portly  and 
gave  it  back  to  Thomas,  ttiat  Thomas  took 
Qie  bottle  and  left  the  store  and  was  shortly 
afto:  arrested  by  Jackson  and  another  offloer, 
and  that  the  pint  bottle  containing  the  liqaw 
and  an  CBopty  half-pint  bottle  were  found  tn 
ilia  possession  at  that  tim&  A  f^der^  li- 
cense aothoiiBing  appellant  to  sell  Intozleat- 
Ing  liquors  was  also  Introduced. 

The  evidence  <»i  the  part  of  ai^ellant  con- 
sisted of  his  own  testinMmy  denying  the  sale 
or  delivery  of  the  liquor  to  Thomas,  coupled 
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with  an  eqttenetlcn  that  be  had  been  requir- 
ed by  the  federal  Internal  rerenue  collector 
to  take  out  the  license  in  order  to  enable  him 
to  carry  pure  alcohol  and  certain  medicines 
■and  dru^  containing  alcohol  bandied  In  bis 
business  as  a  {Pharmacist.  Numerous  wit- 
nesses testified  on  his  behalf  to  the  effect  that 
he  bad  borne  a  good  reputation  as  a  law- 
abiding  citizen.  To  rebut  this  latter  testl- 
mony  two  witnesses  were  produced  by  the 
state,  but  they  each  testified  that  plalntiCf 
had  always  borne  a  good  reputation  In  this 
regard. 

The  principal  assignmoit  of  error  Is  that: 
"The  coort  erred  in  overrnllM  and  denying 
appellaofs  motion  and  application  for  a  new 

The  dilef  ground  relied  upcm  by  ajHwUant 
tax  his  moticm  for  a  new  trial  wBa  that  ot 
newly  discovered  evidence,  In  support  of 
which  many  affidavits  were  presented,  to 
wbldi  counter  affidavits  were  flied  by  the 
state. 

The  affidavit  <tf  Drus,  a  pharmacist  who 
bad  frequenUy  assisted  appellant  In  hla 
work,  Is  to  the  effect  that  on  the  2Ktx  of 
January,  1917,  tbere  was  no  fluid  extract  of 
ginger  in  the  drag  store,  and  had  not  been 
for  several  days  prior  fberetc^  and  was  not 
for  several  days  thereafter ;  that  be  was  In 
the  drug  store  on  the  evening  tn  question 
wh«i  Thomas  came  In,  and  heard  appellant 
refuse  to  let  llomas  have  any  alcohol,  and 
that  be  had  ttequently  b^ore  that  heard  ap- 
peUant  refuse  to  furnish  fl^mnas  any  alcohol 
without  a  permit;  and  while  It  Is  trae  that 
Drus  was  subpoenaed  as  a  witness  for  appe- 
lant and,  although  he  did  not  testify,  was 
present  In  court  upon  the  trial,  this'  rtiould 
not  exclude  bis  affidavit  from  oraislderatlmi 
under  all  the  fitcts  and  drenmstances  sur- 
rounding this  case.  It  afllrmatlvely  appears 
that  the  Acts  set  forth  in  his  affidavit  were 
unknown,  etther  to  appellant  or  hla  counsel, 
until  revealed  affiant  for  the  first  time 
after  the  trial.  , 

[1]  At  the  time  of  his  arrest,  Thomas  had 
two  bottles  In  his  possession,  one  containing 
alcohol  and  ginger  and  the  other  empty; 
this,  In  view  of  the  affidavit  of  Drus  that  ap- 
pelant refused  to  sell  Thomas  any  alcohol 
at  the  time  alleged,  renders  Jackson's  tes- 
timony as  to  what  he  saw  through  the  win- 
dow from  across  the  street  as  conslstrait 
with  appellant's  Innocence  as  with  bis  guilt. 
As  was  said  by  this  court  In  an  early  case : 
"When  the  circumstancea  on  which  a  verdict 
is  based  can  be  ai  reesonably  explained  upon 
some  other  reasonable  hypothesis  than  that  of 
defendant's  ffuilt,  or  as  perfectly  consistent 
with  defendant's  innocence,  then  a  new  trial 
should  be  granted."  State  v.  Nesbit,  4  Idaho, 
548,  43  Pae.  66. 

t2-l]  Col^te,  referring  to  a  conversation 
had  with  Thomas  about  Febroary  IS,  1917, 
states  in  bis  affidavit  as  follows : 

"And  affiant  anid  to  hint:  *T  heard  yon  were 
arrested  for  geCtintr  alcohol  at  Billie  Lamp- 
kins'.'    Whereupon  the  said  Sam  Thomas  said  j 
that  he  bad  not  gottoi  any  alcohol  from  BllUs  ( 
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Lumpkin,  bat  that  Jacksoo,  die  police  officer, 
had  told  bim,  if  he,  the  said  Thomas,  would 
say  he  had  gotten  alcohol  from  Billie  Lump- 
kin, he  would  see  that  the  court  was  light  on 
bim  and  would  not  give  him  a  'big  doee/  and 
that  at  the  same  time  and  place  the  said  ^xom- 
aa  said  to  affiant  that,  the  night  he  was  arrest- 
ed, he  tried  to  get  some  alcohol  from  Billie 
Lumpkin,  and  Billie  Lumpkin  would  not  let 
him  have  it  without  a  iwrmit." 

Caryl,  In  his  affidavit,  referring  to  a  con- 
versation had  with  Thomas  early  In  Febru- 
ary, 1917,  says: 

"The  said  Thomaa  told  affiant  that  he  never 
had  gotten  a  drop  of  alcohol,  or  any  other  kind 
of  liquor,  from  Lumpkin,  witliout  a  permit." 

Neither  Colgate  nor  Caryl  were  present  bb 
witnesses  at  the  trial,  and  the  facts  they  re- 
late iu  their  affidavits  were  first  learned  by 
appellant  and  his  counsel  thereafter.  It  fur- 
ther appears  from  the  aflldavlts  that  appel- 
lant had  been  111  for  some  time  prior  to  the 
26th  of  Januaiy,  1917,  and  was  for  some  time 
thereafter,  and  that  the  Callure  of  appellant 
to  discover  this  evidence  was  due  to  no  lack 
of  diligence  on  the  part  either  (rf  himself  or 
his  connseL 

The  facts  relied  upon  as  newly  discovered 
evidence  cannot  be  regarded  as  merely  cnnra- 
latlve,  and,  while  mudi  of  ttdM  matter  la  ot 
an  Impeaching  character,  it  goes  much  far- 
ther than  merely  tending  to  impeach  Hie 
state's  witness,  and  bears  directly  upon  the 
main  faet  at  issue.  And  vrblle  it  is  true  that 
merely  cumulative  or  contradictory  evideoc©, 
even  though  newly  discovered,  is  not  sufficient 
to  reaulre  the  gruitlng  of  a  new  trial,  the 
true  test  Is  as  hUberto  announced  by  this 
court  In  ttie  following  language: 

"To  entitle  the  defendant  to  a  new  trial  up- 
on the  ground  of  newly  discovered  evidence,  it 
must  appear  from  the  affidavits  presented  that 
the  new  evidence  la  not  cumulative  merelir,  thai 
it  it  ntch  Of  to  render  a  'Afferent  verSie*  rra- 
aonabljf  probahte  upon  a  retrial,  and  that  the 
evidence  could  not  with  reasonable  diligence 
have  been  discovered  and  produced  at  the  tri- 
al." (ItaUea  oursO  State  v.  Fleating.  17  Ida- 
ho, 471-605, 106  Paa  806.  citing  many  antbop- 
itles. 

The  distinction  has  been  clearly  pointed  oat 
by  the  Nebraska  court  as  follows: 

"While  the  general  rule  is  established  that  a 
new  trial  will  not  be  granted  because  of  newjy 
discovered  evidence  impearhing  a  witness,  the 
rule  tiaa  Its  limitations.  This  court  has  stated 
the  doctrine  as  to  cumulative  evidence  to  be 
that  a  new  trial  will  not  be  granted  unless  sach 
evidence  be  of  so  controlling  a  character  as  to 
probably  change  the  verdict?'  Bailey  v.  State. 
36  Neb.  808,  SS  N.  W.  241-24S. 

See,  also.  People  v.  Friday,  83  Hnn.  240, 
31  N.  T.  Supp.  899. 

[t,  7]  We  are  of  the  opinion  that.  If  thta 
additional  and  newly  discovered  evidence 
were  introduced  upon  a  retrial,  it  would  be 
disregarding  the  weight  and  effect  of  evidence 
altc^ether  to  say  that  it  is  not  reasona- 
bly probable  that  a  different  verdict  would 
result.  The  affidavits  of  newly  discovered 
evidence  are  sufficient  to  entitle  appellant  to 
a  new  trlaL 
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The  Judgment  Is  rerersed,  and  the  cause  Is 
remanded,  with  InatractliiKia  to  grant  appel- 
lant a  nev  triaL 

MORGAN  and  BICE.  JJ^  concur. 


BIBTig,  Statk  Auditor,  t.  BANDOLPH,  Goonty 
ABBeWHr,  et  aL   (No.  31S8.) 
(Supreme  Court  of  Utah.  Dee.  21. 1917.) 

1.  Hakdaxus  ^=»117~^ate  Auditob— HAiir- 
TAiNiNO  Action. 

Comp.  Laws  1907,  8  2421,  Bubd.  IQ,  empow- 
ering the  state  auditor  to  bring  suits  for  omcial 
ddinquescies  in  tax  matters,  autborixes  manda- 
mus proceedings  against  county  Officials  to  en- 
force the  proper  assessmwit  of  eoal  land» 

2.  Mandahttb  «e9i(«2)— Pubuo  Omouxa— 
Time  vob  Action. 

Handamos  cannot  be  maintained  against  a 
delinquent  puUio  official  if  bis  functions  regard- 
ing t£e  matter  iuTcAved  are  ended. 

3.  Mandahus  ^»117— Tax  AsBBaBHBins— 
Time  fob  Sttit. 

Mandamus  to  compel  county  officers  to  prop- 
erly assess  coal  lands  cannot  be  maintained  aft- 
er the  assessment  had  been  completed,  taxes 
equalized,  rate  established,  funds  apportioned, 
and-  the  assessment  roll  had  passed  beyond  de- 
fendants' control,  although  Comp.  Laws  1907,  i 
2645,  confers  certain  powers  regarding  property 
which  had  escaped  taxation.! 

4.  Taxation  ^848  —  ABSBSSHxnT  —  Coai. 
Landb. 

Const,  art.  13, 18  2r4,  and  Comp.  Laws  1907, 

S2504,  2506,  reqiuring  coal  lands  secured  from 
e  United  States  to  D6  assessed  at  purchase 
price  and  other  coal  lands  at  actual  vsJue,  pro- 
hibits a  blanket  assessment  of  all  coal  lands  in 
the  county  at  a  flat  rate. 

6.  BVIDBNCn  «S»1&-^CDI0XAI.  NOTIOE— VaLITX 

or  Coal  Lands. 
Judicial  notice  will  be  taken  tliat  coal  lands 
secured  from  the  'United  States  wwe  not  pur- 
ebaaed  at  a  uniform  price,  and  that  those  pur- 
^aaed  from  the  state  are  not  of  a  uniform 
Talue. 

Original  mandamus  proceedings  by  Joseph 
Birie.  State  Auditor,  against  Benton  Ban- 
dolph.  County  Assessor  of  Carbon  County,  and 
others,  AlteniatlTe  writ  quashed,  and  pw- 
emptory  writ  denied. 

Dan  B.  Shields,  Atty.  Qen.,  and  Jaa.  H. 
WoUe  and  O.  C  Dalby,  Asst.  Attye.  Gen.,  for 
plalntUT.  G.  S.  Price  and  Thomas  Fonts,  both 
of  Price,  &>r  detbndantB. 

THtJBMAN,  J.  This  Is  an  original  pro* 
ceeding  in  mandamiis  instituted  by  Joseph 
BlTie,  as  state  anditor,  against  the  defend- 
ants, as  connty  assessor  and  county  commls- 
sifmers  of  Carbon  county.  The  application 
for  the  writ  was  filed  August  25, 1917,  charge 
Ing  title  defendants  with  making  an  erroneous 
assessment  of  ttie  coal  lands  situated  In  Oar- 
ixm  county,  and  praying  that  a  writ  of  man- 
date issue  to  said  defendants  comrnandlng 
than  to  correct  said  erroneous  assessmrait, 
or  show  cause  at  a  time  and  place  to  be  sped- 


*  Juab  Gonntr  v.  Bailer,  U  Utah,  S7T.  140  Pact. 
7M:  Rlcb  Countr  V.  BaUey,  *t  Utah,  378,  1S4  Pao. 
778. 


fied  in  the  writ  why  they  should  not  do  so. 
An  alternative  writ  was  Issued,  and  the  de- 
fendants duly  appeared  and  filed  their  return 
and  answer  thereto,  and  at  the  same  time 
demurred  to  the  writ  on  the  grounds  that  the 
same  did  not  state  facts  sufSclent  to  entitle 
the  pXalntlfr  to  the  relief  demanded. 

PlalntifTs  grievance  against  the  county  as- 
sessor Is  that  he  erroneously  assessed  all 
the  coal  lands  in  said  county,  both  those  pur- 
chased from  the  United  States  and  those  pur- 
chased frcHu  the  stale,  at  a  uniform  rate  of 
$50  per  acre,  notwithstanding  the  law  re- 
quired blm  to  assess  the  coal  lands  purchased 
from  the  United  States  at  the  price  paid  the 
government  therefor,  and  those  purchased 
from  the  state  at  their  actual  cash  value. 
The  wrongs  charged  against  the,  county  com- 
missioners are  that  they  failed  to  eqdallze 
and  correct  said  erroneous  assessment,  but, 
on  the  contrary,  certified  the  same  to  the 
county  treasurer  for  the  collection  of  taxes 
thereon.  It  Is  further  charged  by  the  plain- 
tiff that  said  coal  lands  were  purchased  from 
the  United  States  at  prices  ranging  from  $10 
to  $350  per  acre,  and  that  the  coal  lands  pur- 
chased from  the  state  ranged  In  value  from 
$60  to  $10,000  per  acre,  and  that  becanse  of 
said  erroneous  assessment  the  state  of  Utah 
would  be  deprived  of  revenue  in  the  form  of 
taxes  to  the  extent  of  many  thousands  ct 
dollars. 

Defendants'  d^nrrer  to  the  writ  presents 
many  questfoss  for  the  consideration  of  the 
court,  but,  with  the  exception  of  the  charge 
that  the  plaintiff  is  not  authorized  to  bring 
this  action,  and  that  there  Is  a  defect  of  par- 
ties defendant,  all  of  the  substantial  objec- 
tlcms  raised  by  the  demurrer  go  to  the  point 
that  the  writ  dues  not  state  facts  sufficient  to 
entitle  the  plamtlff  i0  the  relief  densanded. 

[1,3]  As  to  the  authority  of  plaintiff,  aa 
state  auditor,  to  institute  a  proceeding  of  this 
kind,  we  are  of  the  opinion  tiiat  the  law  creat- 
ing his  office  and  defining  bis  duties  gives  him 
ample  authority.  Comp.  Laws  Utah  1907,  8 
2121,  subd.  16.  In  part  reads  as  follows: 

"To  direct  and  superintend  the  collection  ct 
all  moneys  due  the  state,  and  Institute  suits  in 
its  name  for  all  official  delinquencies  in  relation 
to  the  assessment,  oolleetiui,  and  payment  of  the 
revenue,"  etc. 

We  have  no  doubt  that  the  state  auditor 
is  clothed  with  authority  to  prosecute  an  no- 
tion of  this  kind  for  an  official  delinquency 
of  the  nature  charged  In  the  writ  whenever 
such  action  Is  seasonably  commenced  and  is 
not  objectionable  for  other  reasons.  The  de- 
murrer charges,  that  there  Is  a  defect  of  par- 
ties In  the  failure  to  jold  the  members  of 
the  state  board  of  equalization,  the  county 
auditor,  and  the  county  treasurer  of  Carbon 
county  as  deferidants.  Concerning  this  objec- 
tion but  little  need  be  said.  Whenever  It  Is 
necessary  to  commence  an  action  against  a 
public  officer  or  officers  for  malfeasance  In 
office  or  neglect  of  some  offldal  duty,  the  good 
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sense  and  Judgment  of  the  authority  Institut- 
ing the  proceeding  will  readily  suggest  who 
are  the  proper  parties  defendant.  In  a  case* 
of  this  nature,  If  commenced  In  time,  it  may 
be  that  the  assessor  Is  the  only  party  neces- 
sary, as  a  defendant,  to  the  obtaining  of  ade- 
quate relief.  It  may  appear  that  he  alone  is 
delinquent.  In  such  case,  if  other  parties  are 
necessary  at  all,  it  may  only  be  for  the  pur- 
pose of  staying  their  official  action  under  the 
law  until  the  matter  can  be  Judicially  deter- 
mined. It  will  all  depend  upon  the  stage  of 
the  proceeding  at  which  the  action  is  com- 
menced. One  principle,  If  borne  In  mind, 
will  prove  to  be  an  infallible  guide.  The 
court  cannot  require  the  performance  of  that 
which  Is  impossible.  It  is  of  no  aratl  in  an 
actlgn  of  this  kind  to  institute  proceedings 
against  a  public  officer  no  matter  what  his 
delinquencies  are,  if  his  official  functions  with 
respect  to  the  matter  in  question  are  ended, 
and  his  power  to  perform  the  reqi^rementa 
of  the  mandate  completely  gone.  This  can 
nearly  always  be  determined  from  the  plain 
written  law ;  for  ordinarily  statutes  relating 
to  the  assessment  and  collection  of  taxes,  as 
to  the  time  of  each  official  act,  are  written 
with  precision  and  in  plain,  unequivocal  lan- 
guage. The  serious  difficulty,  and  the  only 
serious  one  for  the  plaintiff  in  the  present 
case.  Is  that  the  action  was  not  commenced 
la  time;  for,  while  many  questions  are  pre- 
sented and  argued,  some  of  which,  viewed 
from  a  technical  standpoint,  having  more  or 
less  merit,  nevertheless,  as  to  them,  the  pro- 
ceedings were  amendable,  and  without  aerloas 
trouble  or  Inconvmlence  to  the  parties  could 
have  been  put  in  shape  so  tliat  the  questions 
presented  might  have  been  adjudicated  In  this 
proceeding.  But  the  application  was  not  filed 
In  time.  It  was  not  filed  In  this  court  until 
the  25th  day  of  August  of  the  present  year. 
At  that  time  the  assessment  had  been  com- 
pleted, the  taxes  equalized,  the  rate  establish- 
ed, the  funds  apportioned,  and  the  assessment 
roll  had  passed  entlrdy  beyond  the  con- 
trol of  every  party  defendant  In  this  proceed- 
ing. The  official  power  of  these  parties  In  re- 
spect to  the  matters  complained  of  had  com- 
pletely nplred  under  the  statutes  of  this 
state,  and  this  court  cannot,  without  author- 
ity of  law,  clothe  than  with  power  to  correct 
tbe  wrongs  complained  of.  If  they  have  not 
the  power  to  perform  under  the  law,  we  can- 
not require  performance  at  th^  hands. 
This  principle  is  elaborately  discussed  and 
elucidated  by  Mr.  Justice  Prick  in  an  opinion 
by  this  court  in  the  case  of  Juab  County  v. 
Baitey  et  al..  44  Utah,  377, 140  Paa  764.  See, 
also,  Rich  County  v.  Bailey  et  aU.  47  Utah, 
378.  154  Pac  773.  These  well-consIHered 
cases  ctoarly  enunciate  the  principles  by 
which  we  axe  governed  in  cases  of  this  kind. 
Th^  also  appear  to  be  in  harmony  with  the 
law  generally  in  other  Jurisdictions,  and  need 
not  be  farther  elaborated  in  this  opinion. 

In  stating  that  tbe  functions  of  these  of- 
ficers had  expired  we  are  not  unmindful  of 


the  provisions  of  Gomp.  Laws  Utah  1907,  f 
2645,  relating  to  pn^r^  that  has  escaped 
taxation  which  may  be  discovered  by  the  as- 
sessor and  conferring  upoa  blm  power  in 
relation  thereto.  But  that  provision  of  the 
statute  has  no  application  to  the  presait 
case. 

[4, 9]  Notwithstanding,  for  the  reasona 
above  stated,  the  application  for  a  peremptorr 
writ  must  be  denied,  It  must  not  be  consider- 
ed by  the  parties  to  this  action  that  this 
court  lends  Its  approval  to  the  delinquencies 
complained  of  in  the  aroUcatlon.  We  are  dis- 
posing of  this  case  oa  the  demurrer  alone^ 
Hie  demurrer  confesses  the  delinquencies 
charged  In  the  writ  This  being  a  public 
question  and  cme  of  extreme  importance  to 
the  people  of  this  state,  we  feel  that  tills 
court  would  Itself  be  dellnqu^t  In  the  dis- 
charge of  its  official  duty  If  it  did  not  express 
its  emphatic  disapproval  of  the  conduct  of 
the  defendants  herein  with  respect  to  the 
matters  complained  of:  'nie  Oonstltatl<m  of 
thia  state  (article  13,  |  4)  provides  that  coal 
lands  inirdiased  from  the  United  States  shall 
be  assessed  at  the  price  p^  tbe  ^vemmoit 
therefor.  Sections  2  and  8  of  the  same  arti- 
cle provides  for  the  assessment  of  other 
property,  whldi  includes  coal  lands  not  pur- 
chased from  the  government,  at  its  actual 
value,  lliese  proTlrions  are  reiterated  and 
afllrmed  in  Oomp.  Laws  Utah  1907,  H  25(M 
and  iKSOa  Tbe  Iwngnage  boOi  ct  the  Gooatl- 
tation  and  the  statute  la  plain  and  oneqaiTO- 
cal.  and  capable  of  being  nnderatood  any 
layman  In  the  state.  How  any  public  olBclal 
charged  wUJi  tbe  duty  ot  aaaesslng  property 
for  the  purposes  of  tiration  under  ttw  laws 
of  Utah,  whether  he  be  a  connty  assessor  or 
county  conunl8^<»ier,  could  concetve  it  to  he 
a  compUanoe  with  the  law  and  Uie  obligatl<His 
of  his  oath  of  office  to  make  &  blanket  assess- 
ment, at  a  flat  or  uniform  rate,  of  all  coal 
lands  In  any  county  of  tbe  atate.  Is  more  than 
this  court  can  understand.  It  Is  perhaps  not 
going  too  tar,  and  la  only  Just  and  teir  to  pub- 
lic ofllcers  who  may  be  dui^ed  with  similar 
duties  In  the  future,  to  say  that.  If  this  action 
had  been  commenrad  In  time,  as  suggested 
In  the  foregoing  remarks,  the  court  would 
have  considered  Itself  bound  to  grant  the  writ 
and  enforce  the  mandate  prayed  tor  in  the 
appltcation.  We  cannot  but  take  Judicial 
notice  of  the  fact  that  ths  coal  lands  purchas- 
ed from  the  United  States  were  not  purchas- 
ed at  a  uniform  price  per  acre,  and  that  the 
coal  lands  purchased  from  the  state  are  not 
of  uniform  value.  On  the  face  of  ttie  pro- 
ceedings we  therefore  feel  Justified  In  hold- 
ing that  tbe  assessment  of  all  these  lands  at 
a  uniform  rate  per  acre  was  a  fiagrant  dis- 
regard of  the  plain  provisions  of  both  the 
Constitution  and  the  law  of  the  state,  and  it 
ts  c<H)fldently  assumed  by  the  court,  after  this 
emphatic  expression  of  its  OfriniiHi,  that  oO- 
dal  delinquencies  of  a  similar  nature  in  the 
future  will  not  occur. 
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For  tbe  reascms  abore  stated,  tbe  alterna- 
tlve  writ  Iieretofcwe  lasned  Is  qnaahed,  and  a 
pepomptory  writ  desded> 

FKICK.  a  J.,  and  McCABTY,  OOBFMAN, 
and  <HIKBOM,  JJ.,  cMMmr. 


HALL  et  at  v.  BARTH0IX)M1IW. 
"(No.  81OT.) 

(Sopreme  Court  of  Utah.  21,  1817.) 

1.  AVJMALB    «3>92  — THBSPAOBINa  OAnUB— 

Eight  to  Rbooveb. 
Oomp.  Laws  1907.  S  20,  giving  right  of  ac- 
tion for  trespass  by  cattle,  permits  recovery  for 
trespass  only  when  ■willfully  permitted  or  when 

Ermitted  with  knowledge  of  the  location  of  the 
ids  owned  by  the  agtrieved  party.i- 

2.  AjnxuB  «=s»90 — TBESPASBiaa  Gattli;  — 
Unfbnced  Lands— Notice. 

Pmnitting  cattle  to  run  at  large  on  wild  un- 
fenced  lands  part  of  which  is  owned  by  another 
and  upon  which  part  are  located  spring  of  wa- 
ter charges  the  owner'  <rf  the  cattle  wiui  knowl- 
edge that,  unless  restrained,  they  will  trespass 
in  going  to  water. 

8.  ANniALa  ^=9100(9)— TBEBPABBIira  Oatti-k— 

Questions  fob  Jubt. 
Evidence  hetd  to  taoke  jury  question  whether 
treBpassing  by  cattle  belonging  to  defendant  en- 
titled the  landowner  to  recover,  under  Comp. 
Laws  1907,  8  20. 

4.  Anocals  <3==>  100(9) — TaBfiPAssiNG  Cattix— 
Instbdotion. 
Instruction  that,  if  plaintiff  were  lawfully 
In  posBesaion  of  lauds  involved  with  boundary 
lines  marked  by  posts,  monuments,  or  other 
signs,  so  that  defendant  could  ascertain  by  rea- 
sonable investigation  whwe  aacfa  lands  were,  or 
that  defendant  knew  or  should  have  known 
where  the  lands  were,  or  that  he  was  notified  to 
keep  his  cattle  oSt  of  such  lands,  but  permitted 
them  to  trespass,  ^intifC  could  recoven  fairly 
sobmitted  fsicta  constltnthig  notice  of  location 
and  bonndaries  of  plaintiff's  land. 

Appeal  from  District  Court,  Sai^ete  Coun- 
ty ;  A.  H.  CbristensoD,  Judge. 

Action  by  W.  T.  BaU  and  Frank  HaU 
against  C.  M.  Bartholomew.  Judgment  for 
platotifFa,  and  defendant  appeals.  Affirmed. 

Lewis  Larson,  of  Mantl,  for  appellant 
DUworOi  Wooll«y,  of  Manti,  lot  respondents. 

GIDEON,  J.  Plaintiffs  were  In  possession 
of  approximately  1,700  acres  of  land  In  San- 
pete cosnty,  Utah,  lying  along  the  top  or 
summit  of  a  range  of  mountains.  The  same 
was  unlnclosed,  nncultivated  pasture  land. 
The  land  consists  of  two  parcels,  not  adjoin- 
ing each  other,  and  on  each  of  the  separate 
iHeces  there  Is  a  spring  which  cattle  and 
other  stock  frequent  during  the  summer  or 
grazing  period.  The  defendant  owns  land 
lying  to  the  west  and  some  dhitance  away 
from  plaintiffs'  land.  Between  the  lands  of 
the  plaintiffs  and  that  of  the  defendant  there 
Is  privately  owned  property  as.  well  as  land 
belonging  to  the  pnbUc  domain.   All'  M  the 


>  Jones  V.  Blyttae,  S3  UUh,  ffiS.  93  Pac.  W4;  Tbom- 
as  BlTttie.  44  Utah,  1,  137  Pao.  3M;  Mower  v. 
Olaen,  lU  Pac.  482. 


land  of  the  plalnttfFs,  as  well  aa  defendant's 
land  and  the  land  lying  between  plalnblffs* 
and  defendant's  land,  is  wUd,  uncultivated 
pasture  land  suitable  only  for  the  purpose 
of  grazing  stock  thereon.  It  Is  alleged  In 
the  complaint  that  during  the  summer  and 
grazing  seasons  of  1914  and  1015  the  defend- 
ant willfully,  unlawfully,  and  against  the 
wish  and  protest  of  the  plaintiffs  permitted 
hds  cattle  to  pasture  on  plaintiffs'  land  and 
suffered  and  permitted  his  cattle  to  eat  and 
destroy  the  grass  and  other  vegetation  grow- 
ing thereon  and  to  break  down  and  destroy 
the  corrals  of  plahatlffs  located  on  their 
premises,  it  is  further  stated  In  the  com- 
plaint that  the  bonndaries  of  plaintiffs'  lands 
were  at  all  times  marked  and  Indicated  by 
posts,  stakes,  and  flags,  and  were  well  known 
to  tbe  defendant. 

Answering  the  complaint,  defendant  denies 
that  he  had  aiiy  knowle^e  or  knew  of  the 
boundaries  of  plalntlfCs'  lauds,  and  denies 
that  said  boundaries  were  marked  by  stakes 
or  otherwise;  denies  that  he  willfully,  or 
with  his  knowledge,  permitted  his  cattle  to 
go  upon  or  to  trespass  upon  plaintiffs'  lands. 

Trial  was  had  before  the  court  and  a  Jury. 
Verdict  was  rendered  In  favor  of  .plaintiffs. 
Prom  the  Judgment  entered  on  Qie  verdict, 
defendant  appeals. 

The  principal  errors  assigned  are  that  the 
boundaries  of  plain  tiffs'  land  were  not  shown 
by  the  evidence  to  have  been  known  to  de- 
fendant; that  there  Is  no  evidence  showing 
that  defendant  vrlllfuUy,  or  against  the  will 
of  the  plaintiffs,  drove,  herded,  pastured,  or 
permitted  his  cattle  to  go  upon  plaintiffs' 
premises;  that  it  was  undisputed  that  all 
of  plaintiffs'  land  was  In  its  wild  and  native 
state,  uncultivated,  and  the  boundaries  there- 
of unmarked  by  any  means  observable  to  a 
man  using  ordinary  caution.  Error  is  also 
assigned  vrlth  respect  to  the  giving  of  the 
court's  sixth  instruction  to  the  Jury  and  the 
overruling  by  the  court  of  defendant's  mo- 
tion for  nonsuit. 

All  ot  tbe  errors  assigned  and  the  argu- 
ment relate  to  and  are  controlled  by  tbe  de- 
termination of  one  question,  namely,  wheth- 
er, under  the  facts  as  shown  by  the  entire 
record,  defendant  is  answerable  in  damages 
for  the  trespass  of  defendant's  cattle  upon 
plaintiffs'  premises  by  reason  of  the  facts 
that  plaintiffs'  land  is  unlnclosed,  unculti- 
vated pasture  land,  and  surrounded  by  lands 
of  like  nature  and  kind,  and,  as  such,  suita- 
ble only  for  pasturing  cattle  and  other  stock 
thereon  dnrlng  the  grazing  seastm.  Appel- 
lant's contentton  Is  that,  under  the  former 
rulings  of  this  court  construing  Comp.  Laws 
1907,  §  20,  In  -view  of  the  nature  plain- 
tiffs' land  and  the  surrounding  ooantry,  the 
plaintiffs  are  not  oitltled  to  recover  for  the 
reason  that  the  evidence  fails  to  show  any 
willfulness  on  tala  part  or  deliberate  Intent 
to  permit  his  cattle  to  go  or  trespass  upon 
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plAlntlltf  lanO.   nutt  aMtUm  Teads  as  fol-; 
lows:  I 
"If  any  neat  catUe,  hones,  amm,  males, ' 
sbeep,  goats,  or  swine  shall  treqwss  or  do  dam-  ' 
age  upon  the  premises  fit  any  peTSon,  except  in  , 
cases  where  sudi  premises  are  not  inaosed  by  a 
lawful  fence  in  countlea  where  a  fence  is  re- 
quired by  lav,  the  par^  MggriareA,  whether  he 
be  the  owner  w  tiie  occupant  of  such  premises, 
may  recover  damages  by  an   action  at  law 
against  the  owner  of  the  trespassing  animals,  or 
by  distraining  and  impounding  said  animals  in 
the  manner  provided  ner^:  Provided,  that  in 
cases  where  an  action  is  brought  for  the  recov- 
ery of  such  damages,  none  of  the  animals  tres- 
passing shall  be  exempt  from  execution,  and  the 
lees  in  such  cases  shall  be  but  one-half  the  fees 
in  other  civil  cases." 

It  is  admitted  In  the  record  that  there  la 
no  ordinance  of  Sanpete  county  requiring 
the  owner  or  occupant  of  land  to  inclose  the 
same  with  a  fence,  and  that  no  action  has 
ever  been  taken  by  tbe  coonty  commlsalouerB 
of  that  connty  dMignatlng  what  would  be  a 
lawful  fence. 

[1]  Said  section  20  has  been  construed  by 
this  court  In  three  former  opinions,  and  it 
would  be  of  no  avail  to  dlscass  or  add  to  the 
construction  placed  upon  it  by  said  decisions. 
Jones  V.  Blythe,  38  UUh,  362,  93  Pac.  994; 
Thomas  V.  Blythe,  44  Utah,  1,  137  Pac.  396; 
Mower  v.  Olsen,  164  Pac.  482.  The  construe- 
tion  of  that  section  by  thhi  court  Is  to  the 
effect  that  under  it  the  owner  of  unlncloaed 
pasture  land  located  on  the  public  range  In 
this  state,  especially  when  snrrounded  by 
vast  tracts  of  unimproved  public  domain, 
may  not  recover  damages  for  animals  tres- 
passing upon  such  lands  unless  the  trespass 
was  willfully  permitted  by  the  owner  of  the 
trespassing  animals  or  by  him  permitted  with 
knowledge  of  the  location  of  tbe  lands  owned 
by  tbe  a^rleved  party;  at  least  that  recov- 
ery cannot  be  had  without  some  evidence  in- 
dicating where  the  boundaries  of  the  lands 
trespassed  upon  are. 

[2,  3}  Appellant's  contention  that  there  is 
no  evidence  to  support  the  verdict  requires 
a  brief  examination  of  the  testimony.  At 
least  two  of  plaintiffs'  witnesses  testified 
that  in  the  spring  of  1914,  and  also  in  the 
spring  of  191Ei,  tbe  defendant,  or  some  one  in 
charge  of  his  stock,  was  notified  that  be  must 
keep  his  cattle  away  from  plaintiffs'  land, 
and,  in  the  language  of  one  of  the  witnesses, 
"we  told  him  we  didn't  have  any  country 
there  to  lease  for  cattle."  The  defendant 
also  testified  that  he  was  aware  of  the  fact 
and  knew  that  tbe  watering  places  were 
located  upon  land  belonging  to  the  plaintiffs. 
It  Is  also  apparent  that  the  defendant,  by 
reason  of  his  familiarity  with  the  range  sur- 
rounding plaintiffs'  land,  while  possibly  he 
may  not  have  known  Its  exact  boundaries, 
he  did  know  the  plaintiff  occupied  the  land 
on  which  the  springs  mentioned  In  the  rec- 
ord are  located,  and,  notwithstanding  such 
facts,  he  permitted  his  cattle  to  go  upon  such 
land  after  notice  requiring  him  to  keep  his 
cattle  off.  It  may  be  admitted  from  tbe 
facts  appearing  in  tbe  record  that  tbe  de- 


!  fendant  did  not  ddibeiately  or  wiUfnlly 
I  drive  or  herd  his  stock  upon  plaintiffs'  land. 
'  But  permitting  them  to  mn  at  large  ■pot 
!  the  open  range  at  or  near  where  plaintiffs' 
land  Is  located,  and  witb  fall  knowledse  that 
springs  or  watering  places  are  firand  tbereon, 
would  charge  the  defendant  with  notice  that 
In  the  vei7  nature  of  things  his  stodt  would 
go  upon  plaintiffs'  land  If  not  prevented  by 
I  herding  or  some  other  means  of  keeping  tbem 
ftom  wandering  at  large  ujfon  the  range  at 
their  will. 

Under  that  state  ot  the  record  it  was  a 
proper  question  to  be  submitted  to  the  Jury 
as  to  whether  the  trespassing  of  the  animals 
was  such  as  would  entitle  plaintiffs  to  re- 
cover. 

The  sixth  instmctlOD  given  to  the  Jury 
by  the  court,  and  of  wUdi  oonqitaiint  Is 

made,  is: 

"Ton  are  instructed  that.  If  yon  find  and  be- 
lieve by  a  preponderance  of  the  evidence  that 
the  plaintiffs  were  lawfully  In  possession  and 
eotitled  to  the  possession  and  control  ot  the 
lands  described  in  their  complaint  during  the 
time  alleged  in  the  eomplaint.  and  that  daring 
the  said  time  the  bonndary  lines  of  said  lanih 
were  marked  by  posts  or  monnments  or  other 
signs,  so  that  the  defendant  conld  see,  or  by 
reasonable  investigation  could  ascertain  by  going 
upon  the  premises,  where  tbe  lands  of  the  plain- 
tiffs were,  so  as  to  enable  the  defendant  with 
reasonable  care  and  observatioQ  to  distingnlsh 
or  know  the  lands  claimed  by  the  plaintifEs  fran 
the  lands  upon  which  the  defendant  oould  law- 
fully graze  or  pasture  his  cattle,  or  if  yoa  find 
by  a  preponderance  of  the  evidmce  that  the 
defendant  knew,  or  by  reasonable  care  and  at- 
tention should  have  tmown,  where  the  lands  of 
tbe  plaintiffs  were,  by  being  told  by  the  plain- 
tiffs or  otherwise,  and  you  further  &id  that  the 
defendant  was  notified  to  keep  his  cattle  off  from 
the  said  lands  claimed  by  the  plaintiffs,  and  nn- 
der  either  of  these  conditions,  after  receiving 
sudi  notice,  the  defendant  suffered  or  permitted 
his  cattle  to  trespass  upon  the  said  landa  of  the 
plaintiffs,  and  to  graze  thereon,  then  the  defmd- 
ant  would  be  liable  to  the  plaintiffs  for  sudi 
damages  as  they  may  have  proved  that  they 
suffered  by  reason  of  such  trespass  during  the 
times  alleged  in  the  complaint." 

[4]  That  Instruction,  it  seems  to  us,  fairly 
submitted  to  tbe  Jury  the  determination  of 
facts  which  would  constitute  notice  to  the 
defendant  of  the  location  of  plaintiffs*  land 
and  its  boundaries.  It  also  submitted  to  the 
Jury  for  their  determination  the  fluestion 
as  to  whether  tbe  defendant  permitted  hia 
cattle  to  go  upon  said  premises  after  notifi- 
cation of  plaintiffs'  ownership  and  their  de- 
sire that  defendant's  animals  be  not  allow- 
ed, to  pasture  thereon.  Under  that  Instruc- 
tion the  Jury  must  have  found,  otherwise 
they  could  not  have  returned  a  verdict  for 
plaintiffs,  that  at  least  some  of  those  facts 
existed  and  were  disregarded  by  tbe  defend- 
ant The  Jury  having  found  the  issues  of 
facts  against  the  contention  of  appellant,  and 
there  being  substantial  evidence  In  the  rec- 
ord to  support  the  conclusions  or  findings 
of  the  Jury  that  defendant  permitted  his  cat- 
tle to  go  upon  plaintiff^  land  contrary  to 
tbe  notice  given  him,  and  there  also  being 
substantial  evidence  Uut  defendant  knew  <tf 
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tbe  location  of  plalntlffi'  land,  and  tiie  jwy 
havlii^  passed  npon  tbeae  fiicts,  tliey  are 
BUffldent  to  mitain  the  rerdlet  in  pladntUb* 

fwar. 

Then  are  other  qoestlona  dlacassed,  but 
they  are  all  embodied  In  the  general  objec- 
tion that  the  tratlnmny  did  not  show  a  wUl- 
fnl  trespass,  which,  as  we  have  seen,  is  con- 
trary to  the  flndlnsB  of  the  jtiry,  and  also 
that  there  Is  substantial  eT4denoe  In  the  reo- 
ord  to  SQpport  the  Jory's  flndliWB. 

It  foUowB  that  the  Jndgment  of  the  lower 
ooort  ahonld  be  affirmed.  Such  la  tite  order ; 
respondent  to  racorer  costs. 

rmOE,  O.  J.,  and  McOAaxx  and  OOBF- 
MAN,  31.,  concur. 


'  SNYDER  et  al.  T.  ALLSN  et  al.   (No.  SllO.) 
(Supreme  Conrt  of  Utah.   Dec  21,  lfil7.) 

1.  TaxAL  *3»891— FrNDiwas— Durr  to  BCakx. 

The  trial  court  erred  In  not  finding  np(m 
material  issueB  preseoted  by  defendants'  answer 
and  counterclaim,  altbon^  no  sufficient  erl- 
deuce  w»s  offered  by  d^endaats  in  support 
thereof.^ 

2.  Appsai,  aho  Eaaoa  «=3li70(10>-R£VBBaAi. 
— Failube  to  Make  Findinos— Habuless 
Ebbob. 

Althoogh  the  trial  conrt  erred  in  not  makinK 
fa»^*tiga  uooa  all  the  matsEial  issnas,  where  It 
appears  that  no  flndinss  othw  than  in  support 
or  the  judgment  would  have  been  permissible, 
the  judgment  wUl  be  affirmed  in  view  of  Comp. 
Laws  1907,  §  8286,  providing  that  no  exception 
shall  be  regarded  unless  the  decision  excepted 
to  is  material  and  prejudicial  to  the  substan- 
tial rights  of  the  party  excepting,  and  section 
8008,  providing  that  tiio  court  must.  In  every 
stage  of  an  action,  disregard  any  error  or  do- 
feet  vhidi  does  not  affect  the  substantial  rights 
of  tiie  parties.' 

Appeal  from  District  Court,  Carbon  Coun- 
ty;  A.  H.  Chrlstenaon,  Judge. 

Action  by  B.  A.  Snyder  and  another  against 
Frank  Allen  and  another.  From  a  judgment 
for  plalntlfts  and  from  an  order  denying  mo- 
tion for  new  trial,  defendants  appeal.  Af- 
firmed. 

a  S.  Price,  ot  PHoe^  for  appellants. 
Thomas  Fonts,  of  Price,  for  respondents. 

OOB.TUAN,  J.  Flalntlffa  brooght  this  ac- 
tion In  the  district  court  of  CUfoou  county 
to  recow  a  money  Judgmoit  against  Uie  de- 
fendants under  the  terms  of  a  written  lease 
of  farm  lands  situated  near  Wellington,  Utah. 
The  complaint  was  in  the  usual  form  of  ac- 
tions <m  contract  alleglnff  a  balance  due  and 
owing  the)  plaintiffs  from  the  d^mdants  In 
flw  sum  oi  $600,  for  whkih  plalntUFs  prayed 
judgment   The  defendants'  answer.  Is  sub- 


1  DUlon  Imp.  Co.  V.  Cleaveland.  82  tJt&b,  I,  88  Pao. 
tm;  Sverett  r.  Jooea,  32  UUb,  491,  91  Pac.  360. 

■  Sbepplck  T.  Bhepplck,  m  Utab,  137.  188  Pac.  U«9 ; 
Uadsan  t.  Utab  L.  ft  Rr.  Co.,  86  Utah,  B18,  IDS  Pac. 
TBS ;  Hogge  t.  S.  U  A  0.  By.  Co.,  47  Utab.  986-294, 
U8  Pac  G8S. 


stance,  admitted  the  entering  Into  of  the  con- 
tract ;  denied  any  balance  was  due  or  owing 
the  plaintiffs  thercOTi;  afflrmattvely  alleged 
fraud  and  mlsrepresentatioi)  on  the  part  of 
the  plaintiffs  to  the  injury  of  defendants 
whereby  they  had  snstalned  damages  In  the 
sum  of  $420,  for  which  th^  prayed  jndgment 
by  way  of  counterclaim.  A  reply  was  filed. 
Trim  was  to  the  court  without  a  jury. 
Judgmcmt  was  for  the  plaintiffs.  Motion  for 
a  new  trial  was  made  and  dented.  Defend- 
ants ai^ieaL 

[1]  The  appeal  Is  on  the  jndgment  roll. 
The  only  error  relied  on  by  defendants  Is 
the  failure  of  the  trial  court  to  find  upon  all 
the  issuea  presented  by  the  pleadings. 

Notwithstanding  the  answer  and  counter- 
claim  of  the  defendants  presented  material 
issues,  no  auffldait  eTldence  was  offered  by 
defondants  In  Bi4>port  of  them,  and  the  only 
finding  of  the  trial  court  was: 

"That  all  of  the  material  atlegations  of  the 
amended  complaint  are  true  and  sustained  by 
testimony  free  from  all  legal  exceptions  as  to  its 
competency,  admissibility,  and  sufficiency." 

Tbat  the  trial  court  committed  error  In 
falling  to  find  vpoa  all  the  material  Issues 
thus  presented  by  the  pleadings  is  certain. 
Dillon  Imp.  Oa  t.  Oleav^nd,  32  Utah,  1,  S8 
Pac.  670;  Brerett  v.  Jones,  82  Utah,  491.  91 
Pac  860. 

[2]  While  the  appeal  Is  takai  upon  the 
Judgment  roll,  the  attorneys  for  the  respec- 
tive parties  have  broufi^t  here  a  transcript 
of  the  testimony  adduced  at  the  trial  In  sup- 
port of  the  allegatltxis  of  the  answer  and 
counterclaim  of  the  defeudants,  and  haTe 
stipulated  that: 

The  same  "msy  be  read  and  nwsidered  by  the 
Supreme  Conrt  on  the  appeal  of  said  cause  to 
the  same  extent  and  for  the  same  purpose  as 
if  the  entire  testimony  as  introduced  and  as 
contained  in  a  bill  of  exceptions  might  be  used 
had  a  bill  of  exceptions  containing  all  of  the 
evidence  introduced  in.  said  cause  been  prepared, 
settled,  and  allowed." 

We  have  thsrefOze  reviewed  the  evldoioe 
set  fcMth  In  the  said  transcript  and.  after  do- 
ing 80,  are  fnlly  convinced  that  had  the  trial 
court  made  findings  on  all  the  material  issues 
presented  the  answer  and  counterclaim.  In 
view  of  the  testimony  In  support  thereof,  no 
finding  would  have  been  permissible  other 
than  In  support  of  the  judgment  as  rendered 
by  the  trial  court.  Therefore,  while  the  fail- 
ure of  the  trial  court  to  find  upon  all  the  ma- 
terial Issues  presented  by  the  pleadings  was 
clearly  error,  the  error,  as  we  view  the  record 
before  us,  did  not  affect  any  substantial  right 
of  the  defendants,  and  this  court  will  not  re- 
verse the  judgment  where  the  error  thus  ex- 
cepted to  and  complained  of  resulted  in  no 
prejudice  to  the  defendants.  Oomp.  Laws 
Utah  1907,  8  8286,  provides: 

"No  exception  shall  be  r«arded  unless  the 
decision  excepted  to  is  material  and  prejudicial 
to  the  substantial  rights  of  the  party  excepting." 
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Again,  section  8008  provides: 

"The  coart  must  in  everr  stage  of  an  action 
disregard  any  error  or  defect  in  tho  pleadings 
or  proceedings,  which  does  not  affect  the  sub- 
stantia] rights  of  the  partiea,  and  no  jadgment 
shall  be  reversed  or  affected  by  reaion  of  sach 
error  or  defect." 

See  Sb^plck  v.  Shepplck,  44  Utah,  137, 
188  Pac.  1169;  Madsen  v.  Utah  L.  &  Ry.  Co., 
30  Utah,  028, 105  Pac.  799 ;  Hogge  t.  S.  h.  & 
O.  By.  Co.,  47  Utah,  266-29i,  153  Pat  585; 
4  C.  J.  J  2878  H,  p.  908. 

It  is  therefore  ordered  that  the  judgment 
of  the  district  conrt  be  affirmed.  Costa  to 
respondents. 

FRIOK.  C.  J.,  and  McCABTX.  THUBMiAN, 
and  GIDEON,  JJ^  craicar. 


WRATHALL  v.  MILLER.   (No.  3105.) 
(Supremo  Court  of  Utah.    Dec.  11,  1917.) 

1.  Appeal  and  Ebbob  «=9l001(l)  —  Soops— 

CONCLUBIVEKESS  OF  VbBDICT. 

A  verdict,  rendered  upon  substantial  evi- 
dence, is  conclusive. 

2.  Goubts  ^=a90(4)— Crrr  Cocbts— Jubisdic- 

TION— CONSTBUCTION  OT  STATUTES. 
Comp.  Laws  1907.  I  686x10,  subd.  2.  de- 
claring jurisdiction  of  dty  courts,  and  section 
088,  sabd.  2,  declaring  jurisdiction  of  jnsticea 
of  the  peace,  being  word  for  word  the  same,  au- 
thorities relating  to  jurisdiction  of  justices  of 
tlu>.  peace  are  in  point  on  the  jurisdiction  of 
the  city  couTts.i 

3.  COUBTS  «=>188(6)— CITT  COUaTOWUBISDIO- 

noN— Falsb  Imfbibonbie^tt. 
Comp.  Laws  1907,  S  686x11,  stating  limita- 
tions on  jurisdiction  of  city  courts,  having  fail- 
ed expressly  to  deprive  such  courts  of  jurisdic- 
tion of  civil  actions*  for  'false  ImprisoumeDt  is 
persuasive  of  the  fact  that  such  courts  have  Ju- 
risdiction of  such  actions  (dtiag  Words  and 
Phrases,  Personal  Injury). 

4.  BOUNDABIEB  «»14r-*'BAKK"  OF  SniAK- 

Conbtbuction. 
A  city  boundary  calling  for  the  bank  of  a 
stream  does  not  extend  merely  to  the  high-wa- 
ter mark  on  tho  bank  of  the  stream,  but  goes 
to  the  mean  water  level,  regardless  of  drooghts 
or  fresheta  (citing  Words  and  Phrases,  Bank). 

5.  Appkax,  and  Ebbob  ^1006  —  Habhlcm 
Ebbob. 

In  an  action  for  false  imprisonment  by  ar- 
rest by  landowner  for  trespass  in  alleged  viola- 
tion of  city  ordinance,  instruction  tfiat  city 
boundary  calling  for  bank  of  stream  extended 
to  h^h-water  mark  was  prejudicial  in  the  ab- 
ijence  of  evidence  as  to  where  such  mark  Is  with 
rciference  to  the  point  where  the  allsfed  tre^ 
pass  occurred. 

Appeal  from  District  Court.  Salt  Lake 
County;  F.  0.  Loofbourow,  Judge. 

Action  by  Fred  A.  Wrathall  against  Li.  O. 
Miller  and  others.  Judgment  for  plaintiff 
against  Miller,  and  Miller  appeals.  Reversed 
and  remanded,  with  directions. 

D.  W.  Moffat,  of  Murray,  for  appellant 
Hancock  &  Barnes,  of  Salt  Lake  City,  for  re- 
spondoit 

THUBMAN,  J.  This  Is  an  action  for  false 
Imprlsmment  wlildi  was  commoiced  and 
tried  In  the  dty  court  of  Salt  Lake  City,  and 


jodgmeirt  rendered  for  the  defendant*,  nie 
ease  was  appealed  to  the  district  court  of 
Salt  Lake  county,  and  there  tried  to  a  jury. 
Verdict  was  rendered  for  plaintiff  against 
defendant  Miller,  and  judgment  eotend. 
Miller  appeals  to  this  court 

[1]  The  material  facts  are  as  follows:  Mur- 
ray is  an  incorporated  dty  in  Salt  Lake 
county.  The. southeast  bank  of  Big  Cotton- 
wood creek  constitutes  a  considerable  por- 
tion of  the  municipal  boundary  of  the  dty. 
The  defendant  Miller  owns  land  covering  a 
portion  of  this  part  of  the  boundarr  line.  At 
the  time  of  the  all^^  wnxigs  described  in 
the  complaint  plaintiff  was  fishing  in  the 
creek,  wading  up  stream.  Plaintiff  testifies 
that  Miller  was  standing  In  the  bed  of  the 
stream  or  on  a  "gravel  strip  which  come  out 
to  hhn";  that  Miller  accosted  plaintiff  and 
some  conversation  followed.  Miller  testifies 
In  substance  that  he  was  standing  on  his  land 
near  the  creek  on  the  Murray  side,  and  whA 
be  first  saw  plaintiff,  plaintiff  was  coming  up 
out  of  the  stream  onto  defendant's  land;  that 
at  that  point  grass  and  verdure  were  grow- 
ing; that  water  never  covered  that  point, 
except,  perhaps,  when  there  was  a  flood; 
that  plaintiff  came  up  to  where  defendant 
was  before  any  conversation  occurred  be- 
tween them.  The  testimony  as  to  what  was 
seld  and  done,  and  tiie  location  and  position 
of  the  parties,  la  in  sharp  conflict,  the  plain- 
tiff Insisting  that  Miller  then  and  there  ar- 
rested him  and  Miller  denying  It.  In  any 
event,  plaintiff  accompanied  defendant  In  bla 
automobile  to  a  point  In  Murray  City,  where 
he  was  taken  into  custody  by  the  dty  offibera 
and  later  charged  with  committing  a  tres- 
pass. Miller  was  not  an  officer  and  had  no 
authority  to  mike  an  arrest  for  a  public  of- 
fense, unless  the  same  was  committed  In  his 
presence.  Comp.  Laws  1907,  |  463&  An  ordi- 
nance ot  Murray  (3ty,  In  force  at  the  time  of 
tbls  occurrence,  makes  it  an  offense  for  any 
person  to  drive,  ride,  or  walk  across  the 
premises  of  another  without  the  permission 
ot  the  owner  or  occupant  It  is  not  daimed 
that  plaintiff  had  permission  of  defen'Oant 
to  go  upon  his  land.  The  validity  of  the 
ordinance  Is  not  challebged,  and  as  to  Its 
validity  we  expreaa  no  opinion.  Whetber  or 
not  what  was  done  and  said  by  defendant 
Miller  at  the  time  of  the  conversation  re- 
ferred to  oonstttnted  an  arrest  of  the  plain- 
tiff beoranes  Inmioterlal  In  view  of  the  fact 
that  that  question  was  fairly  submitted  by 
the  court  to  the  Jury.  There  being  substan- 
tial evidence  to  support  its  findings,  the  ver- 
dict thereon  Is  omdnslTe. 

Tb«  vital  questions  raised  by  tbls  appeal 
are:  (1)  The  jurisdiction  of  tiui  dty  court 
in  which  the  case  was  ccmuneDoed,  tt  bdng 
contenued  by  appdlant  tibat  the  court  had 
no  jurisdiction  over  the  subject-matter  ot 
the  action,  and  consequently  neltber  the  dis- 
trict court  nor  the  Supreme  Conrt  oonld  ac- 
quire jurisdiction  by  appeal.  (2)  An  allqcea 


4ta»For  otlttr  esses  see  same  topic  maa  KBT-nuhber  la  all  Key- Numbered  Digests  and  ladms 
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erroneous  Isfltmctlon  girm  tj  the  court  to 
the  jury  relating  to  the  boundary  line  of 
Murray  City,  ajq^eUant  contending  that  there 
Is  no  evidence  in  the  case  vpon  which  the 
flame  could  be  predicated,  and  that  the  In- 
struction was  CTroneons  In  other  respects. 

[2]  It  Is  conceded  once  for  all  that  if  the 
city  coui^  was  without  Jnrlsdlctlon  over  tb9 
subject-matter,  neither  the  district  court  nor 
this  court  could  acquire  jurisdiction  in  this 
proceeding.  This  is  elementary  doctrine  and 
needs  no  citation  of  autliorltles.  Whether  or 
not  the  dty  court  of  Salt  Lake  OII7  had  ju- 
risdiction of  the  subject-matter  of  this  actlcm 
depends  entirely  upon  the  meaning  and  in- 
tention of  the  statute  conferring  Jurisdiction 
on  such  courts.  Comp.  Laws  1907,  S  686x10, 
subd.  2,  provides  that  dty  courts  shall  have 
jurisdiction  "in  actions  for  damages  for  In- 
jury to  the  persMi,  or  for  taking  or  detain- 
ing personal  i»operty,  or  for  injury  to  per- 
sonal poperty,  or  for  an  injury  to  real  prop- 
erty whf  re  no  Issue  Is  raised  by  the  answer 
IhTolTing  the  plalntUPs  title  to  or  {>osse8ai<Hi 
of  Q3B  same,  If  the  damages  claimed  be  less 
than  ffiOOL'*  Oomp.  Laws  1907,  |  688,  subd. 
2,  relating  to  the  jurisdiction  ot  Jusdcas  of 
the  peace,  la  word  for  word  the  same  as 
the  language  above  quoted,  so  that  In  con- 
struing the  meaning  of  the  language  of  the 
section  quoted  authorlttes  relating  to  the 
jurisdiction  of  justices  of  the  peace,  where 
the  same  or  sbaflar  language  la-oaed,  are 
In  point  TtOa  i»ropoBltlon  la  recognised  and 
determined  by  thla  court  In  Kichols  v.  O.  S. 
Ll  R.  Co.,  28  Utah,  310,  78  Fac.  860.  It  la 
further  contended  by  appellant  that  the  Ju- 
risdiction ct  Justices  of  the  peace  la  of  stat- 
utory origin,  and  that  such  statutes  wlU  not 
be  extended  by  Implication,  citing  24  Cyc. 
440,  and  that  such  statutes  will  be  strictly 
construed.  Id.  44S.  Xbla  also  Is  elementary 
and  la  conceded. 

[8]  Coming  down  to  the  omcrete  question, 
■ivellant  inalats  that  the  dty  court  has  no 
Jurisdiction  of  actions  fbr  false  imprison- 
ment, dtlng  page  440  of  the  same  volume, 
in  whidi  the  text  is  as  f<dlows: 

"As  a  general  role  tho  juriidictioD  of  jus- 
tices does  not  extend  to  torts  affecting  the 
person,  and  they  have  no  jarisdiction  over  ac- 
tioDB  for  assault,  causing  death,  malicious  pros- 
ecntion,  false  imprisonment,  or  libel  and  slan- 
der." 

The  cases  dted  in  the  note  are  far  from 
satisfactory  as  far  as  sustaining  appellant's 
contention  Is  concerned.  Some  of  them  we 
have  been  unable  to  find  In  the  books  re- 
ferred to.  Some  of  them  are  governed  by 
statutes  expressly  exciting  cases  of  the 
class  to  which  this  belongs  from  the  jurisdte* 
tion  of  justices  of  the  i)eace.  Klce  v.  Day, 
34  Neb.  100.  61  N.  W.  464,  dted  by  af^Uant. 
was  an  action  for  malidons  prosecution. 
The  statute  of  that  state  (Comp.  St  1881 
{Code  Civ.  Proc.]  i  907)  expressly  provides 
that  Justices  of  the  peace  shall  not  have  eog- 
nloanos  of  actions  for  malicious  prosecu- 


tion, etc.  The  cases,  teaeetLOy,  dted  by  ap- 
pellant are  clearly  distinguished  from  the 
present  case.  M(£enzie  v.  Do  ran  et  al.,  89 
Mont  593.  104  Pa&  677.  Is  relied  on.  That 
was  an  action  for  slander  before  a  justice  ot 
the  peace.  The  statute  conferring  jurisdic- 
tion upon  Justices  of  the  peace  at  that  time 
provided  that  Justices'  courts  should  have 
dvil  Jurisdiction  in  actions  for  damages  for 
injury  to  the  person  if  the  damages  claimed 
did  not  exceed  ?300.  In  view  of  that  statute, 
and  other  statutes  referred  to,  the  court  held 
the  justice  of  the  peace  had  Jurisdiction. 
We  see  nothing  in  that  esse  upholding  app^- 
lant's  contention,  but  rather  the  reverse. 

Beferrtng  again  to  our  own  stiitule  on  this 
question .  of  jurisdiction.  After  btnting  the 
class  of  cases  in  which  dty  courts  have  Ju- 
risdiction the  Legislature*  In  the  very  next 
section  (Comp.  Laws  1907,  f  686x11)  proceeds 
to  state  UmltaU(»ut  upon  the  jurisdiction 
of  such  courts,  and  exdudes  from  them  ques- 
tions Involving  title  to  land  and  the  legality 
of  a  tax,  Inqxjst,  toll,  or  municipal  flue,  and 
I«ovides  tbe  procedure  In  sudt  cases.  No 
exception  la  made  of  actitms  for  false  Im- 
prlsonmrat,  nuUidouB  prosecution,  libel  or 
slando',  aa  Is  the  case  In  the  statutes  of 
many  of  the  states.  The  Legislature  having 
failed  to  except  this  class  of  cases  from  the 
jurisdiction  of  the  dty  courts  at  the  time 
when  It  was  making  ckxoqMlona  thereto,  as 
above  shown,  la  persuasive  at  least  that  it 
dia  not  intend  to  make  audi  exo^>tion  at  all. 
If  It  did  not  Intend  to  make  It,  and  It  is  mani- 
fest that  It  did  not;  should  thla  court  make 
It  tor  construction?  . 

There  are  two  kinds  of  actionable  Injuries 
recognized  by  all  of  the  authorities:  (a)  In- 
juries to  the  person;  (b)  injvrtes  to  property. 
S<HDe  auttioritles  create  another  dasa,  to  wit, 
injuries  to  relative  rights.  False  Imprison- 
ment certainly  cannot  be  said  to  tall  within 
the  daas  of  Injuries  to  propwty.  Ndther 
is  it  an  injury  to  relative  rights.  It  la  an 
Interference  with  the  person  and  persraial 
liberty  of  the  individual.  It  would  there- 
fore dearly  seem  to  fall  within  the  class  of 
injuries  to  the  person.  Indeed,  it  seems  so 
dear  that  it  can  hardly  be  considered  a  sub- 
ject of  judicial  construction.  Without  dtlng 
or  enumerating  the  many  decisions  holding 
views  oHitrary  to  tbe  contratlon  of  appellant 
in  respect  to  this  matter,  we  refer;to  6  Words 
and  Phrases,  pp.  5340  to  5844,  teclualve, 
where  the  subject  is  treated  at  considerable 
length,  showing,  as  we  believe,  a  great  pre- 
pwderance  of  authority  in  fftvor  of  sustain- 
ing the  Jurisdiction. 

[4,  8]  Tbe  more  serious  question,  however, 
in  our  view  of  the  case.  Is  that  relating  to  the 
alleged  erroneous  instruction  to  the  jury. 
The  evidence  is  exceedingly  meager  and  in- 
definite as  to  the  exact  point  where  plaintiff 
entered  upon  the  land  of  defendant  In  Its 
relatlim  to  the  boundary  line  of  the  dty. 
Whether  plaintiff  was  within  tbo  dty  of 
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Murray  wften  he  stepped  from  tbe  water  up- 
w  tbe  defendants  land  and  therd>y  violat- 
ed the  clt7  ordinance  prpUblUns  trespaaa, 
as  claimed  hy  the  defendant,  depends  entirely 
upon  the  question  aa  to  where  the  boundary 
line  la  at  that  point.  Concerning  tbe  bound- 
ary Une  the  court  Instructed  the  Jury  as 
follows : 

"Yon  are  instructed  that  it  appears  In  ert- 
deace  that  the  limits  of  Murray  City  are  estatn 
lished,  by  an  ordinance  of  that  city,  at  the 
point  where  it  is  claimed  the  plaintiff  committed 
an  offenao.  as  the  south  bank  of  Bif^  Oottonwood 
cxtek.  This  language  of  tbe  ordinance  means 
the  ordinan  high-vater  mark  of  the  water  run- 
ning in  said  stream ;  that  is,  the  Une  where  the 
higfi  water  of  an  average  year  rests  upon  the 
bank  of  tbe  stream,  the  bed  of  the  stream  being 
without  tbe  limits  of  Murray  City.". 

Whether  plaintiff  was  on  defendantfs  land 
In  defendant's  presence  at  a  point  tielow 
the  blgh-water  line  of  tbe  creek,  which, 
under  the  Instruction  of  the  court,  would 
be  outside  the  city,  or  above  the  high-wat- 
er line,  which  would  bring  him  within  the 
dty,  does  not  satisfactorily  appear  from 
the  eridence.  It  will  be  remembered  de- 
fendant testified  he  was  on  his  land  at  a 
point  where  grass  and  verdnre  grew  and 
which  the  water  never  covered,  except,  per- 
haps, when  there  was  a  flood.  It  is  true 
plaintiff  testified  that  he  was  not  on  defend- 
ant's land  at  all  untdl  he  was  spoken  to  by 
defendant,  fio  that  on  this  point  tbere  Is  a 
conflict  in  the  testimony  of  plaintiff  and  de- 
fendant But  we  are  dealing  now  with  an 
Instruction  of  the  court  on  a  point  vital  to 
tbe  contention  between  the  parties.  Tbe 
court,  by  its  instmctlon,  undertook  to  define 
what  constituted  the  boundary  line  in  law. 
It  was  therefore  necessary  that  some  evi- 
dence should  have  l>een  given  indicating 
where  that  line  would  appear  on  tbe  ground 
and  its  relation  to  the  i^rticular  spot  of  de- 
fendant's land  In  Qnestl<»i.  If  tbe  lnBtmctt<m 
intended  to  fix  tbe  l>oundery  line  at  the  high- 
est point  reached  by  flood  waters  of  the 
creek  the  testimony  of  defendant  that  the 
flood  waters  might  sometimes  cover  the  land 
where  he  stood  would  be  sufflcioit  to  show 
that  the  land  In  question  Is  outside  of  the  city 
because  in  that  case  the  high-water  mark 
would  be  above  where  he  stood.  But  we  can- 
not believe  that  the  court  int^ided  by  Its  In- 
.  struction  to  flx  the  higb-water  mark  made  by 
the  flood  waters  as  the  twundary  Une  of  tbe 
city.  If  it  did  so  Intend,  In  our  judgment 
the  lnstractl<»i  was  erroneous  and  prejudicial 
to  the  defendant  In  any  event  the  ooart 
committed  prejudicial  emr  In  the  instruc- 
tion givKi,  far  it  It  did  not  Intend  to  make 
the  flood  water  mark  the  boundary  line,  then 
it  fixed  the  Une  at  a  point  not  shown  <m  the 
ground  hy  any  erldenoe  In  fbe  cas&  It  oaiH 
not  be  asBumed  as  matter  of  law  that  If 
the  evidence  had  definitely  eatablished  ca 
tbe  ground  the  boundary  Ibie  defined  by  tbe 
court  tbat  the  verdict  would  necessarily  have 
beoi  tbe  samew  It  might  and  it  no^ 


dEpendlng  largily  on  tbm  qocatloii  aa  to  Just 
where  the  land  In  question  was,  with  refer- 
ence to  the  boundary  Une  on  Ibe  ground. 

For  the  foregoing  reasons  tbe  judgment  of 
tbe  trial  court  must  be  reversed,  but,  as  tb» 
queatien  of  boundary  wlU  itl  neeesalty  be 
invtilTed  In  a  amr  ttial  at  tba  auo.  It  be- 
comes  necessary  that  we  should  ezpren  our 
views  np(m  that  question. 

Boundary  lines  fixed  and  established  with 
refmnce  to  Bixeama  or  bodies  of  water,  ex- 
cept where  the  water  itself  is  the  boundary 
Vaaa,  oftentlnies  iweaent  peq^exlng  qnestlcHia. 
Such  has  been  the  experience  of  judicial  tri- 
bunals In  neariy  every  state  tai  tbe  Unimi. 
Where  the  water  itself  la  declared  to  be  the 
boundary  line  the  question  Is  usually  simple 
and  of  easy  solutlra,  for,  orddnarlly,  In  mcti 
casflk  the  edge  or  margin  of  tbe  stream,  or 
ndddle  or  thread  of  tbe  stream,  accordluc 
to  the  language  used  In  describing  It,  be* 
comes  the  bouxidary  Une  as  marked  on  the 
ground.  But  the  difficulty  arises  in  cases 
Uke  the  one  at  bar  where  the  hdnk  of  a 
stream  or  body  of  wat«r,  instead  of  the  wa- 
ter itself  becomes  tbe  boundary  l^ne.  HbB 
questimi  Is  then  i^vsented:  What  la  the 
bank?  Where  does  It  commence  with  ref- 
erence to  tbe  vreter?  la  it  tbe  hU^-water 
maxkt  or  low-water  mark,  or  some  point  be- 
tween? This  question,  as  before  suggested, 
has  been  a  fruitful  source  of  litigation,  not 
only  In  this  but  in  other  countries,  and  It 
may  be  presumed  that  nearly .  every  shade 
of  oiHnlon  baa  been  rendered  In  attoupts 
to  arrive  at  a  solution.  The  questkm  In  the 
form  here  presented  has  never  before  come 
before  this  court,  and  while  the  decision  of 
this  case  la  of  minor  significance  as  far  as 
the  result  to  the  parties  before  tiie  court  is 
concerned,  It^  nevertheless,  is  of  exceeding 
Importance  bi  Its  broader  aspect  as  affect- 
ing tbe  people  ct  the  commonwealth.  Be- 
cause of  its  Importance  In  this  respect  aa 
weU  as  attempting  to  teirly  and  justly  de- 
tomlne  the  rlgbts  of  the  parties  to  the  Utt 
gatlon,  we  have  carefully  examined  many 
of  tbe  leading  cases,  and  have  arrived  at  a 
conduslon  wbidi  we  beUeve  la  supported  by 
reason  and  by  tbe  great  weight  of  authority. 
Tbe  nearest  leading  case  In  point  weU  con- 
sidered and  of  tbe  blgdtieat  authwlty  in  the 
country,  I3iat  we  have  examined  in  our  Inves* 
ligations,  is  State  of  Alabama  v.  State  of 
Georgia.  S4  How.  SOS,  16  Sd.  00&  Tbat 
case  Involved  the  detennlnatkm  of  a  bound- 
ary Hue  eetahUshed  on  tbe  west  bank  of  tbe 
Gfaattaboocbee  river  separating  the  states  of 
Alabama  and  Georgia.  The  descrlpCbm  vt 
the  boundary,  aa  far  as  material  ber^  reada: 

"West  of  a  Use  bwinning  on  tbe  west  bank  of 
the  Chattalioocbee  river  where  tbe  same  cross- 
es tbe  boundary  between  tbe  United  States  and 
Spain  running  up  said  river  and  akmg  tlu  west- 
ern bank  thereof" 

The  parallel  between  that  descriptioo  and 
tbe  description  of  tbe  boundary  In  the  prea- 
ent  case  is  perfect  In  principle.  Not^  *^aioe 
east  on  said  line  to  the  west  bank  ot  Big 
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Cottonwood  creek,  thence  Btmtheasterly  fol- 
lowing said  bank."  etc.  The  only  point  to 
be  decided  In  4b«  Alabama -Georgia  Case  was 
at  wbat  point  on  tibe  ground  with  reference 
to  the  stream  was  the  boundary  as  above  de- 
scribed. The  detenninatiott  of  that  question 
la  found  in  the  concluding  paragraphs  of  the 
court's  vi^Blim  on  page  515.  wlddi  we  quote 
In  fuU: 

"Wo  alBo  agree  and  dedde  that  this  language 
implies  that  there  is  ownership  of  wAl  and 
jurisdiction  In  Georgia  in  the  bed  of  the  river 
Gtiattaboochee,  and  that  the  bed  of  the  river 
Is  that  portion  of  the  soil  which  i*  alternate 
covered  and  left  tare,  at  there  mav  he  an  Ut- 
creaee  or  dimmuHon  in  the  aupplv  of  water, 
and  vnhich  u  adequate  fo  contain  tt  at  itt  aver- 
age and  mean  ttage  during  the  entire  year, 
without  referenoe  to  the  e»iraordlnarv  fresheta 
of  the  winter  or  tprinff,  or  tho  extreme  dromghta 
of  the  tummer  or  avtumn. 

"The  western  line  of  the  ceaaion  on  the  Ohat- 
tahoochee  rirer  must  be  traced  on  the  wattr 
line  of  Uie  acoliTity  of  the  western  bank,  and 
along  that  t»nk  where  that  is  defined ;  and  in 
BDcfa  places  on  the  river  where  the  western  battk 
is  not  defined,  it  most  be  continued  up  the  riv- 
er on  the  line  of  its  bed,  as  tiiat  is  made  bj  the 
average  and  mean  stage  of  the  water,  as  that 
is  expressed  in  the  conclusion  of  the  preceding 
paragraph  of  this  opinion." 

The  same  question  between  private  indl- 
▼IdtialB  concerning  the  same  boundary  line 
was  determined  the  same  court  In  Howard 
et  al.  T.  Ingersoll,  reported  In  13  Bow.  881. 
14  li.  Ed.  189.  The  declslona,  while  differ- 
ing  In  pbrasec^DKy,  are  practically  the  same 
in  effect.  The  following  excerpt  from  the 
separate  dedaion  of  Mr.  Justice  Ourtls,  at 
page  427  of  13  How.,  14  L.  Ed.  189,  of  the 
case  last  dted,  la  a  ludd  statement  of  what 
the  bank  of  a  stream  is  when  used  to  desig- 
nate a  boundary  line: 

"My  opinion  is:  *  *  *  That  the  banks  of 
a  river  are  those  elevations  of  land  which  con- 
fine die  waters  when  they  rise  out  of  the  bed ; 
and  the  bed  is  that  soil  bo  usually  covered  by 
water  as  to  be  distinguishable  from  the  banks, 
by  the  character  of  the  soil,  or  vegetation,  or 
both,  produced  by  tho  common  presence  and 
aetloo  of  flowing  water.  But  neither  the  line  of 
ordinary  high-water  mark,  nor  of  ordinary  low- 
water  mark,  nor  of  a  middle  stage  of  water, 
can  be  assumed  as  the  line  dividing  the  bed 
from  the  banks.  This  line  is  to  be  found  by 
examining  the  bed  and  the  banks,  and  ascertain- 
ing where  the  presence  and  action  of  water  are 
BO  .common  and  usual,  and  so  long  continued  in 
all  ordinary  years,  as  to  mark  upon  the  soil 
of  the  bed  a  character  distinct  from  that  of 
the  banks,  in  respect  to  vegetation,  as  well  as 
in  respect  to  tbe  nature  of  the  soil  itself. 
Whether  this  line  between  tbe  bed  and  the 
banks  will  be  found  above  or  below,  or  at  a  mid- 
dle stage  of  water,  must  depend  upon  the  char- 
acter of  the  stream.  The  neigfat  of  a  stream, 
during  much  of  the  larger  part  of  the  year,  may 
be  above  or  below  a  midale  point  between  its 
highest  and  lowest  flow.  Something  mast  de- 
pend also  upon  the  rapidity  of  the  stream  and 
other  circumstances.  But  in  all  cases  the  bed 
of  a  river  is  a  natural  object,  and  is  to  be 
sought  for,  not  Merely  by  the  application  of  any 
abstract  rules,  but  as  other  natural  objects  are 
sought  for  and  found,  by  the  distinctive  appear- 
ances they  present;  the  banks  being  fast  land, 
on  which  vegetation,  appropriate  to  eiich  land 
In  the  particular  locality,  grows  wherever  the 
bank  is  not  too  steep  to  permit  such  growth. 


and  the  bed  beiiig  si^  «t  a  different  character 
and  having  no  vegetation,  or  only  such  as  ex- 
ists when  commonly  submerged  in  water." 

Many  authorities  can  be  found  varying 
more  or  less  from  the  doctrine  of  these. two 
cases:  but  m<ii  as  do,  in  our  opinion,  are 
either  dlatlnsrulsbable  In  some  mato^al  re- 
spects or  are  not  well  considered.  We  be- 
lieve the  cases  cited  are  correct  in  prlndple, 
and  that  the  doctrine  therein  enundated 
rests  upon  a  firm  and  reasonable  foundatimi. 
For  furttier  referotces  generally  see  1  Words 
and  Phrases,  pp.  687  to  689,  InclualTe;  O.  J. 
1178,  1179. 

Tbe  vice  of  the  Inatmctlon  given  by  the 
court  in  this  case  conslata  In  not  excluding 
the  hU^water  line  that  might  be  made  by 
floods  and  freebets  which  ordinarily  occur, 
for  a  short  time  at  least,  even  in  an  average 
year.  As  before  stated,  there  to  no  evidence 
in  the  record  of  any  mark  on  the  banks  of 
tbe  creA  constttoting  a  boundary  line  with- 
in the  definition  glvoi  by  the  court,  and 
whether  the  defendant's  land  upon  which 
he  dalma  the  plaintiff  eommitted  a  trevasa 
was  Inside  or  outside  of  such  boundary  to 
unascertalnable.  It  ontside  plaintiff  of 
course  could  not  han  oomndtted  t2ie  ofEensfc 
If  inside  he  may  hare  committed  it- and  bem 
subject  to  aneat  by  tbe  d«tfaid«nt. 

Judgmnt  rermed.  Oanse  rananded  to 
the  dlsMct  ooort  of  Bait  K«ke  oonnir,  with 
directions  to  grant  a  new  trial.  Appellant 
to  i8CQ>v«r  oosts. 

FBIOE,  O.  J.,  and  McOABTT,  COBFMAN, 
and  61DEX)N,  JJ.,  concur. 


GOAN  V.  OGDBN,  L.  &  I.  RT.  CO.  (No. 
3113.) 

(Supreme  Court  of  Utah.    Dec.  21,  1917.) 

1.  Stbket  Bailboadb  4=»119  —  Coujsiona 
—Last  Cleab  Chance— Fin  din  as. 

A  finding  by  the  court  that  at  tiie  time  of 
discovery  of  plaintiff  on  the  track  defendants 
motorman  did  not  have  time  to  stop,  althoodi 
he  did  his  utmost,  sufficiently  showed  that  the 
court  considered  uie  last  clear  chance  rule. 

2.  SnEBi  Bailboaob  «=»114(14)  —  Cfaoss- 

INOS— CONTBIBUTOBT  NlOUGKlVCB— SuFIl* 

OUHCT  OF  EviUENOa. 
Bvidence  held  sufficient  to  support  a  finding 
that  an  antomohile  driver  could  have  stopped 
in  time  to  have  avoided  being  ran  into  by  de- 
fendant's street  car. 

8.  Stbebt  RAiuuxAna  ^•89(7)—OBosaiHa«— 
Sfeouiation  as  to  Turn— Comtbibutobt 

NSOUOENOB. 
One  who  speculates  on  the  question  of  time 
of  getting  across  a  street  car  track  with  an 
aotomoUle  in  front  of  a  street  car  cannot  re- 
cover damages  oocaaioned  by  a  collision. 

4.  APFBAIt  AND  EbROB  *S>1012(2)— WEIGHT 

OF  Evidence— QuBsmoNa  of  Fact. 
Regardless  of  where  the  preponderance  of 
tbe  evidence  lies,  the  Supreme  Court  cannot  In- 
terfere where  there  is  any  substantial  evidence 
to  support  a  finding  of  fact  by  tbe  trial  court 

Appeal  from  District  Court.  Weber  Coun- 
ty; A.  W.  Agee,  Jndga 
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Action  hj  W.  H.  Goan  against  the  Ogden, 
Logan  &  Idabo  Railway  Company.  Jndg- 
meut  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  D.  Marphy,  of  Ogden,  and  John  A.  Sned- 
dMi,  of  Logan,  for  appellant  Boyd,  DeVine 
&  Eccles,  of  Ogden,  for  respondoit. 

PRICK,  O.  J.  The  plaintiff  In  this  case 
sought  to  recover  damages  for  personal  in- 
juries which  were  caused  in  a  collision  be- 
tween  an  automobile  driven  by  him  and  one 
of  defendant's  electric  cars  In  Ogden  City, 
which  coinsion  and  Injuries,  he  alleged,  were 
caused  through  the  negligence  of  the  de- 
fendant The  case  was  tried  to  the  court 
without  a  Jury.  The  court  found  the  Issues 
in  favor  of  the  defendant  and  entered  judg- 
ment aocordingly,  tnm  which  idalntlff  ap- 
peals. 

The  assigned  errors  practically  all  r^te 
to  the  findings  of  the  court  In  Ttew  of  the 
nature  of  the  case  the  court's  *'"i^<"gw  peiv 
haps  cover  more  details  than  was  necessary. 
For  the  reason,  however,  that  the  objections 
Co  the  findings  go  only  to  particular  por- 
tions In  which  evidentiary  rather  than  nltl- 
mate  facts  are  fonnd,  and  for  the  reason 
that  it  is  almost  Impossible  to  correctly  re- 
flect the  findings  in  a  condensed  or  abstract- 
ed statement,  we  deem  It  best  to  set  forth 
the  findings  of  the  court  in  fnlL  Omitting 
the  formal  parts  theV  are  as  follows: 

"Tbat  on  the  16th  day  of  January,  1916,  the 
plaintiff  was  operating  an  automobUe,  the  prop- 
erty of  one  Randall,  and  that  about  1  o'clock  of 
said  da.y  he  was  driving  the  same  wester^  on 
Seventh  street  intending  to  cross  said  Wash- 
ington avenue  and  the  unes  of  railway  of  the 
defendant  company  in  &  westerly  direction. 
That  aa  be  came  out  of  Seventh  street  onto 
Washington  avenae,  and  while  mnning  his  said 
automobile  at  ^out  12  miles  per  hour,  and  when 
aboat  46  or  SO  feet  easterly  of  the  west  track 
of  the  defendant  company,  he  looked  northerly 
and  saw  the  intemrban  car  of  the  defendant, 
same  being  the  usual  intemrban  car  of  ap- 
proximately 4S  tons  weight  and  about  60  feet 
long,  approaching,  and  at  a  distance  of  ap* 
proximately  123  leet  That  the  plaintiff,  while 
he  oould  have  stopped  bis  automobile  In  about 
4  feet,  did  not  do  so,  nor  look  nor  otberwtae  pay 
attendon  to  such  approaching  car,  but  oontuu- 
ed  In  a  slightly  southwestern  direction  across 
the  track  upon  which  the  intemrban  car  of  the 
defendant  was  ap^oaching,  and  was  strack  at 
a  point  on  said  WashingtoD  avenue  about  or 
Just  immediately  south  of  the  sonth  line  of  said 
Seventh  street  Tbtt  said  automobile  driven 
by  the  jilaintiff  was  in  good  repair  and  condi- 
tion, and  could  have  been  easily  stopped  by  the 
plaintiff  in  time  to  have  avoided  b«ng  struck 
by  such  interurban  car  approaching  from  the 
north,  at  a  speed  testified  to  of  from  12  to  20 
miles  an  hour,  and  that  by  failing  to  do  so,  or 
failing  to  heed  the  approaching  car,  the  ap- 
proach and  presence  of  which  he  knew,  he  was 
strack  by  ue  south-bound  interurban  car  of 
the  defendant  at  a  point  herein  set  forth. 
That  the  motorman  of  the  defendant  company 
operating  its  south-bound  interurban  car,  as 
soon  as  he  discovered  the  automobile  of  the 
plaintiff  intending  or  attempting  to  cross  the 
railway  track  in  front  of  the  mtemrban  car, 
immediately  applied  the  brakes  on  aatd  car  and 
did  all  in      power  to  avoid  striking  the  auto* 
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mobUe  driven  by  the  plaintiff,  bat  Oat  the  dis- 
tance between  the  point  of  so  discovering  the 
intention  of  the  plaintlS  in  driving  bis  anto- 
mobile  across  the  track  of  Ae  defendant  and 
the  point  where  the  plaintiff  entered  apoo  and 
was  crossing  said  toack,  was  insufficient  in 
which  said  car  conld  be  stopped,  and  thereby 
avoid  the  injury.  Ttiat  from  the  point  where 
the  automobile  of  the  plaintiff  was  strack  bj 
the  defendant's  south-boand  intemrban  car,  and 
thence  southerly,  the  double  tracks  of  the  de- 
fendant are  approximately  6  feet  apart  That 
on  the  easterly  track  there  was  approaohiuK 
trom  the  south  a  dty  car,  traveling  slowly  and 
under  control,  and  being  so  operated  as  to  pass 
over  the  switch  jnst  north  of  said  Seventh 
street  and  onto  the  west  track,  and  after  the 
interurban  car  had  paMed  said  switch  going 
south.  That  the  motorman  of  said  north-bound 
city  car,  upon  seeing  the  collision  between  the 
interurban  car  and  said  automobile,  immediate- 
ly applied  the  brakes  to  said  car  and  brought 
the  same  to  a  stop  as  quickly  as  possible,  and 
within  some  8  or  10  feet  and  at  a  point  ap- 
prosimatelylOO  feet  south  of  said  point  of  first 
collision.  That  the  south-bound  intemrban  car 
of  the  defendant  having  stmck  and  caught  the 
aotomobile  of  the  plaintiff  in  front  and  on  the 
easterly  lide  of  said  interurban  car,  pushed  or 
dragged  the  automobile  southeriy  and  along  and 
between  the  two  tracks  of  the  defendant,  and 
against  and  ^ong  the  aide  of  the  north-bound 
city  car,  to  a  point  of  stopping,  about  100  feet 
south  of  the  place  of  the  first  collision,  and 
that  when  stopped,  the  antomoblle  driT«i  by 
plaintiff  was  wedged  between  said  intemilMin 
car  and  the  i«ar  end  of  aaid  north-bound  city 
car,  and  tbat  the  injuries  complained  of  aod 
sustained  by  the  plaintiff,  if  any,  were  occa- 
sioned by  the  collision  between  the  south-bo und 
interurban  car  of  the  defendant  and  the  aoto- 
mobile being  driven  by  the  plaintiff,  and  the 
dragging  of  said  automobile  in  which  the  plain- 
tiff was  riding,  along  the  track,  for  the  distance 
in  these  findings  mentkmed,  and  into  and 
against  defendant's  said  north-bound  city  car. 
That  the  motorman  in  charge  of  the  defendant's 
south-bound  intemrban  car  brought  the  aame 
to  a  stop  with  due  diligence  and  care,  and  as 
quickly  as  same  could  reasonably  be  done  after 
discovering  the  position  of  tiie  plaintiff  and  the 
said  automobile  with  relation  to  add  west  or 
south-bound  track,  and  the  intention  of  the 
plaintiff  as  the  driver  of  sold  automobile  to  go 
upon  said  tracii  and  across  the  same  In  front 
of  said  south-bound  car.  That  at  and  prior  to, 
the  time  of  the  injuries  complained  of,  and  the 
conislcm  set  forth  in  the  complaint  herein,  the 
plaintiff  was  fully  familiar  with  the  physical 
situations  at  and  around  the  place  of  toe  acci- 
dent, including  the  streets  thereat,  and  the 
railroad  lines  of  tlie  defendant,  and  the  manner 
and  character  and  oi>eratlon  oi  the  defendant's 
cars,  both  interurban  and  city  cars,  over  «aid 
tracKs  and  along  said  Washington  avenae,  and 
tbat  the  plaintiff  was  likewise  fully  familiar 
with  the  operation,  management  and  control 
of  the  car  being  driven  on  the  day  In  question, 
and  the  Injuries  herein  complained  of.  If  any, 
were  due  to  the  inattention  and  lack  of  care 
upon  Uie  part  of  the  plaintiff,  with  full  knowl- 
edge of  the  surrounoings,  situation,  circum- 
stances, and  conditions.  Including  operatioii 
of  both  his  maobine  and  the  presence  ud  loca- 
tion of  the  car  <tf  the  defendant** 

11,1]  In  view  4tf  tbe  ftiregoing  findings 
plaintUfs  connael  earnestly  ooatend  that  tbe 
district  conrt  Ignored  tbe  stHiaUed  last  clear 
chance  doctrine  In  deterndnlng  tbe  case.  We 
are  of  the  opinion,  however,  that  It  la  evi- 
dent from  tbe  very  findings  complained  of 
that  tbe  district  conrt  bad  clearly  in  mind 
every  elemoit  wbldi  entered  Into  tike  acci- 
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dent,  and  that  the  court  fully  considered  the 
last  clear  chance  doctrine  In  deciding  the 
case.  In  view  of  the  findings  we  think  no 
further  comment  is  necessary  respecting  that 
objection.  Gounsti,  however,  also  insist  that 
certain  parts  of  the  conrt's  findings  are  not 
sustain  fed  by  the  evidence,  and  that  other 
portions  are  against  the  great  weight  of  the 
erldenoe.  We  remark  that  the  objectlona  are 
principally  directed  to  those  portions  of  the 
ttndlngs  In  vtaiiA  erldenUary  ratha  than  ul- 
timate facto  ant  Anmd.  Ooansel,  however, 
OHhplaln  that  the  finding  **that  t&e  plalntifT. 
wbUe  he  could  bare  stopped  fala  ant<»nobiIe 
In  about  4  feet,  did  not  do  sfN  nor  look  nor 
Otherwise  iny  attentitm  to  aueh  apivoachlng 
ear,"  Is  erroneous  tor  the  reason  ttiat  the 
plaintilt  as  theiy  contend,  "was  not  required 
as  a  mattw  of  law  to  stt^  bis  automobile 
uDtll  the  Boutb-bound  car  passed."  Whether, 
under  all  drcnmstances,  one  who  Is  driving 
an  automoUl^  In  aroroachlng  a  crossing, 
should  »iap  for  an  on-coming  electric  street 
car  Is  not  the  Question  here.  It  must  be 
clear  to  all  tbat  wheth^  that  sbonld  or 
sbould  not  be  d(me  must  depend  upon  the 
peculiar  circumstances  of  each  case.  The 
district  court  In  tbla.case  mwely  found  the 
flBCts  In  tbat  regard.  It  found  that  although 
the  plaintiff  oould  have  stopped,  yet  be  did 
not  do  so.  That  there  was  at  least  suffi- 
cient evidence  to  support  that  finding  1b,  we 
think,  disclosed  from  the  following  testimony 
elicited  upon  questlcHis  propounded  by  the 
court  to  the  ptalntlCT  during  the  trial: 

"Q.  And  at  that  time  you  emw  the  car  lome 
two  car  lengths  north  oi  the  switch?  A.  Tes, 
sir.  Q.  Why  didn't  you  stop  year  car  and 
«-alt  QntH  tiie  street  car  passed?  A.  Why, 
under  ordinary  conditlonB,  \re  always  get  plen- 
ty of  time,  and  there  was  the  switch  that  they 
were  supposed  to  slow  down  at,  and  I  did  not 
have  really  a  third — less  than  a  third — of  the 
distance  to  come  that  they  had  to  come.  Q.  I 
just  asked  yon  why  you  did  not  stop?  A.  I  sup- 
posed I  had  plenty  of  time.  Q.  To  get  across? 
A.  Yes;  I  was  harrying  across;  I  thought  I 
had  plenty  of  time.  Q.  Xou  did  sot  slow  down 
at  an?  A.  No,  sir.  I  did  not  slow  down  at  all." 

£93  The  plaintiff  thus  admitted  tbat  he  saw 
the  car  approaching,  that  be  did  not  stop  nor 
arrest  the  speed  of  the  automobile,  and  that 
he  proceeded  onward  upon  the  theory  that 
he  "bad  plenty  of  time."  He  thus  speculat- 
ed upon  the  chances  of  getting  across  the 
track  ahead  of  the  electric  car,  and  having 
done  so  we  cannot  see  why  be  should  not 
suffer  the  consequences. 

The  objections  to  findings  4  and  S  require 
no  further  dlaeusslon.  There  certainly  is 
some  substantial  evidence  in  support  of  the 
material  fftcts  contained  in  those  findings, 
and  in  view  of  that  they  are  binding  on  us. 

Passing  now  to  the  objections  to  the  other 
findings  complained  of,  we  find  that  counsel 
in  effect  concede  tbat  there  was  at  least 
some  substantial  evidence  In  support  of  them. 
For  example,  referring  to  their  objection  to 


finding  $  counsel,  In  their  brief,  contend  that 
the  "preponderance  of  the  evidence"  is  "con- 
trary" to  the  finding.  The  objection  to  find- 
ing 7,  upon  the  other  band.  Is  technical 
rather  tnan  substantial.  The  finding  relates 
to  distance,  and  any  one  knows  that  distance, 
like  time,  Is  a  matter  largely  of  judgment 
The  mere  fact  that  the  court  may  have  found 
ttie  distance  somewtiat  different  from  what 
counsel's  judgment  would  be  does  not  con- 
stitute prejudicial  error,  and  we  so  find. 

[4]  As  to  finding  No  &  counsel,  in  their 
brtef,  say:  **We  contend  that  said  finding  Is 
not  sustained  by  a  fair  preponderance  of  the 
evidence,  and  Is  aga^ost  the  great. weight  of 
the  evidence."  Now,  while  It  is  true  that 
every  finding  of  an  afilrmatlve  flact  must  be 
based  on  a  prepooderuice  of  the  evidence, 
yet  wo  are  not  given  the  power  to  say  what 
constituted  the  preponderance  of  the  evi- 
dence upon  any  given  question.  If  there  Is 
any  substantial  evidence  In  sui^rt  of  a  find- 
ixig,  we  are  powerless  to  Interfere.  If  it 
were  omceded,  therefne,  tbat,  in  our  judg- 
ment, Ote  findings  complained  of  were  con- 
trary to  the  wel^t  of  the  evidence,  or  were 
not  supported  by  the  "fair  preponderance" 
of  the  evidence  yet.  In  view  that  there  Is 
smne  substantial  evidence  In  support  of  tbe 
findings,  we  cann<^  Interfttew 

What  bas  been  said  respecUhg  findings  6, 
7,  and  8  applies  wltb  equal  force  to  all  oth- 
er obJecUons'  to  the  other  findings. 

I^rom  what  has  been  &ld,  therefore,  It  fol- 
lows that  tbe  judgment  should  be,  and  it  ac- 
cordingly Is,  aflirmed*  wltb  costs  to  respond- 
ent. 

McCarthy,  CORFMAN,  THURMAN,  and 
GIDEON,  JJ.,  concur. 


LOVE  et  al.  V.  ST.  JOSEPH  STOCK  YARDS 
CO.    (No.  3132.) 
(Supre.me  Court  of  Utah.    Dec  27,  1917.) 

1.  EXCKFTIOHS,  BnX  OF  4P»40(7)— SBTTUHa. 
SlONINO,  AND  FlUNQ— SUPUUTION. 

The  provisi<m  of  Comp.  Laws  1907,  |  8286, 
providing  that,  where  the  adverse  party  suggest^ 
amendments  to  the  proposed  bill  of  exceptions 
which  are  not  excepted  by  the  party  who  pro- 
posed 4lie  bill,  the  bill  together  with  the  suggest- 
ed amendmentB  must,  within  10  days,  be  pre- 
sented to  the  judge  for  settlement,  applies  <Hily 
where  the  judge  must  act  as  an  arbiter  respect- 
iug  what  the  bill  shall  contain,  and  where  the 
parties  practically  stipulate  what  tho,  bill  shall 
contain  the  judge  merely  authenticates  the  bill, 
and  the  date  on  which  the  bill  is  presented  to  tbe 
cl«k  lis  tiie  material  date,  so  that  the  judge 
may  sign  any  time  thereafter  when  the  bill  is 
presented  to  him  by  the  clerk. 

2.  Appeal  and  Ebbob  «=3>1010(1)— Findings 
OF  CoTTBT— Review. 

Findings  of  tbe  trial  court  supported  by  sab- 
stantial  evidence  will  not  be  distmbed  on  ap- 
peal. 

3.  Sales  <fe=>384(3)— Breach  ot  Contract  bt 
BuTBB— Damage. 

Where  the  evidence  showed  tbat  horses  were 
worth  at  least  920  a  head  mora  than  the  con- 
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tract  prfee,  the  seller  could  not  recover  any 
sabstantlal  damages  for  failure  of  defendants 
to  receive  and  pay  for  the  horsea  according  to 
contract,  as  plaintiff  could  <mlT,  iu  any  event, 
recover  the  difference  between  tne  contract  price 
end  the  market  price. 

4.  Pbincipal  and  Ageut  «s»145(4)— Undis- 

GLOBKD    PbINOIPAIi — liUBILITr    TO  THIRD 

Pebsoh— Release  or  Agent. 
Where  plaintifC  knew  tliere  was  an  undis- 
dosed  principal,  but  nevertheless  settled  with 
the  agent  for  the  breach  of  contract  and  re- 
leased him,  be  could  not  thereafter  recover  from 
the  principaL 

Appeal  from  IMstrkt  Oonrt,  Weber  Coun- 
ty; A.  W.  A^  Jndge. 

Action  by  EM  Love  and  anotlier,  copart- 
ners, against  the  St  Jos^h  Stock  Tards 
Onnpany  and  othera.  Judgment  dismissing 
action,  and  plalntUb  appeal.  Afanned. 

George  H.  Halverson  and  James  N.  Kim- 
ball, both  of  Ogden,  for  appellants.  Booth, 
Lee,  Badger  &  Rich  and  M.  B.  Wilson,  all  of 
Salt  Lake  City,  for  respondent 

TRICK,  C.  J.  On  July  31,  1916,  the  plain- 
tUTs  commenced  this  action  against  R.  Bvans 
and  J.  R.  Wilson,  who  were  alleged  to  be  part- 
ners, to  recover  damages  for  an  alleged 
breach  of  the  contract  hereinafter  referred 
to.  On  Angnst  7,  1916,  plaintlfTs  filed  their 
amended  complaint  in  which  the  St  Joseph 
Stock  Yards  Company,  a  corporation,  herein- 
after called  respondent  Is  made  a  party  to 
the  action  with  8ai4  Cvans  and  said  Wil- 
son. After  a  trial  to  the  court  without  a 
Jury,  to  wit,  on  the  24th  day  of  February, 
1917,  the  court  on  plaintiffs*  motion,  entered 
judgment  dismissing  the  actlm  as  against 
the  defendants  Evans  and  Wilson,  made 
findings  of  fact  and  condoalons  of  law,  and 
entered  Judgment  upon  the  merits  in  favor 
of  respondent,  dlsmlsalng  the  action  against 
it  The  plaintiffs,  hereinafter  styled  appel- 
lants, api>eal.  , 

[1]  Respondent  has  interposed  a  motion  to 
strike  the  bill  of  exceptions  upon  the.  ground 
that  the  same  was  not  settled  and  allowed 
within  the  time  prescribed  by  our  statute, 
and  that  the  district  Judge  had  no  authority 
or  Jurisdiction  to  settle  and  allow  the  same 
at  the  time  it  was  signed.  The  facts  in  that 
regnrd  are  as  follows:  ^e  motion  for  a 
new  trial  was  denied  March  12,  1917.  Noth- 
ing appears  In  the  record  that  notice  of  the 
overrallDg  of  the  motion  for  a  new  trial  was 
served  on  appellants'  counsel.  The  record, 
however,  shows  that  appellants'  counsel 
served  their  proposed  bill  of  exceptions  on 
respondent's  counsel,  and  that  the  latter  ac- 
cepted service  thereof  without  objection  or 
protest  on  April  4,  1917,  and  that  they  sug- 
gested no  amendments  thereto.  While  the 
record  does  not  show  when  respondent's 
counsel  returned  the  bill  of  exceptions  to  ap- 
pellants' counsel,  it  does  show  that  on  April 
24th  the  bill  of  exception  was  filed  by  the 
clerk  of  the  district  court  of  Weber  county, 


( which  flUng  Is  Indorsed  a>  belnc  "before  set- 
;  tlement."  The  district  Judge  In  his  certifl- 
cate  attached  to  the  Mil  of  cExceptions  certl- 
fles  ihat  he  received  the  same  from  the  cleric 
on  Qie  lOth  day  of  Ifay,  1917,  and  that  bm 
signed  It  on  that  day.  The  bUI  was  accmd- 
Ingly  filed  on  that  day  by  the  district  clerk, 
who  Indorsed  thereon  that  It  was  fildd  "aft> 
er  settlement."  Oonv.  Iawb  1007,  f  8286, 
which  is  the  sectitHi  that  controls  hoe,  8» 
ftir  as  material,  reads: 

"When  a  party  desires  to  have  exceptions  tafc> 
en  at  a  trial  settled  in  a  bill  of  exceptions,  ha 
may,  within  thirty  days  after  the  entry  of  judg- 
ment if  the  action  were  tried  with  a  jury,  or 
after  service  of  notice  of  the  entry  of  judgment 
if  the  action  were  tried  without  a  jnry,  or  after 
service  of  notice  of  the  determination  of  a  mo- 
tion for  a  new  trial,  prepare  a  draft  of  a  bill 
and  serve  the  same,  or  a  copy  thereof,  upon  the 
adverse  party." 

Tliat  section  also  provides  that  the  ad- 
verse party  may,  within  10  days  after  the  bill 
of  exception  is  served  upon  him,  propose 
ameudments  thereto ;  and  further  provides 
when  and  how  the  bill  shall  be  settled  and 
allowed  in  case  ameudments  are  proposed 
and  the  party  proposing  the  bill  refused  to 
agree  to  them.  The  section  further  provides 
that  In  case  no  amendments  are  proposed  the 
judge  may  settle  and  allow  the  bill  vrlthout 
notice,  etc.  It  Is  also  provided  that  in  case 
the  bill  Is  settled  and  allowed  by  the  Judge 
it  must  then  be  filed  by  the  cleric  It  la, 
however,  also  provided  that  in  case  amend- 
ments are  proposed  the  jtarty  desiring  to 
settle  a  bill  of  exceptions  may  deliver  hla 
proposed  bill,  together  with  the  amendments 
of  the  adverse  party,  to  the  clerk,  who  shall 
present  the  same  to  the  Judge  fbr  settlement 
and  allowance,  which,  whether  it  is  delivered 
to  the  clerk  by  the  party  aforesaid  or  is  by 
sndi  party  personally  presented  to  the  Judge, 
must,  upon  notice  to  the  adverse  party,  be 
settled  and  allowed  by  the  Judge  within  10 
days  after  Its  receipt  from  the  adverse  par- 
ty. The  Jndge  certifies  that  be  received  tbe 
bill  in  question  from  the  clerk  on  the  10th 
day  of  May,  1917,  which  was  more  than  30 
days  after  the  motion  for  a  new  trial  was 
denied.  In  view,  however,  that  no  notice  of 
the  overruling  of  the  motion  for  a  new  trial 
appears  to  have  been  served  In  this  case,  re- 
siwndent's  counsel  make  no  claim  that  the 
bill  was  not  served  on  them  within  proper 
time.  Their  contention,  stated  In  their  own 
lan^niage.  Is: 

"Now.  nnlesB  the  filing  mark  of  April  24, 
IWT,  above  sat  forth,  showing  a  filing  with  the 
clerk  before  settlemrat,  Is  the  1^1  eqnivalrat 

of  the  'delivery  to  the  clerk  for  the  jud^e'  with- 
in the  menninR  of  sectlwi  3286  of  the  Compiled 
Laws  of  Utah,  1907.  then  the  order  of  settle* 
roent  made  by  the  judge  on  the  10th  day  (rf  Mi^ 
I  was  not  within  time,  and  is  void  for  that  rea- 
'  8on.   It  Is  clear  that  the  aT^pellanta  had  the  pro* 
'  posed  bill  in  their  posaesnion  on  the  24th  day 
I  of  April.  1917,  when  the  filing  before  settlenonit 
I  was  made.    If  the  appellants  did  have  the  bill 
I  in  their  posaefision  on  the  24th  day  of  April, 
1 1917,  then  It  was  incumbent  upon  them.  If  they 
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BOQght  to  comply  with  the  statate,  t»  either 
present  that  proposed  bill  to  the  judge  who  tried 
the  case,  or  to  'deliver  it  to  the  clerk  of  the 
court  for  the  Judge,'  within  ten  days  or  not  later 
than  the  Bth  day  of  May,  1917.  Unless  they 
made  the  presentment  to  the  judge  in  person 
or  made  a  deliver  to  the  derk  for  the  judge 
on  or  before  said  oth  day  of  May,  then  the  pre- 
sentment was  not  within  time,  and  a  present- 
ment on  the  10th  day  of  May  it  Without  time, 
and  of  no  force  and  effect 

"The  respondent  contends  that  the  mere  'filing 
before  settlemoit'  with  the  <Hvrk  ol  the  district 
court  on  the  24th  day  of  April,  1917,  is  not  a 
delivery  to  the  derk  for  the  judge;  and  that 
meh  filing  before  settlement  oo  said  date  can 
hara  no  force  or  effect." 

OonnMl  In  their  brief  farther  say: 
*The  question  wMch  is  presented  by  the  con- 
tentlon  of  tiie  respondent  la^  as  we  believe,  a  new 
one  in  this  state.  It  iavtuvea  the  meaning  of 
what  has  been  called  a  'filing  before  settlement' 
If  that  'filing  before  settlement^  is  the  legal 
equivalent  of  a  'delivery  to  the  cleric  of  the  court 
(or  the  judge,'  then,  of:  course,  the  contention  of 
the  respondent  cannot  prevail ;  but  the  respond- 
ent snuniti  that  it  cannot  be  held  to  be  such 
an  equivalent,  that  the  only  effect  of  a  mere  filing 
with  the  clerk  before  settlement  ia  to  make  the 
derk  or  his  deputy  a  depositary  of  the  party 
aeeking  to  settle  the  bUL'^ 

In  oar  Jodsment  re^ndent's  counsel  con- 
strue and  apply  too  strictly  the  provlglons  of 
fbe  statate  which  require  that,  in  case  the 
adverse  party  suggests  amendiments  to  the 
proposed  blU  of  exceptions  which  ar«  not  ac- 
cepted by  the  party  who  proposed  the  bill, 
the  bin,  together  with  the  suggested  amend- 
mentfl,  must,  on  notice,  within  10  days,  be 
presented  to  the  judge  for  settlement  and 
allowance.  It  will  be  observed  that  that 
piovislon  applies  only  where  the  judge  must 
act  as  an  arbiter  between  the  parties  re- 
specting wliat  the  proposed  bill  shall  oon- 
tain;  that  is,  where  amendments  are  proposad 
by  the  adverse  party  which  are  not  accepted 
t/f  the  pnvMHtoit  of  the  bill.  Where,  as  in 
ttda  case,  the  parties  practically  stipulate 
wliat  the  bill  ahaU  contain,  then  all  ttie  Judge 
la  reqaired  to  do  la  to  antbentlcate  tbe  same 
by  bia  official  aiffnatnre.  After  that  is  done 
It  mar  be  fltod  aa  tbe  bill  of  eMot^tiom  in 
the  case.  In  snch  a  case  the  Jodge  merely 
aigna;  that  la,  antbentlcatea  tbe  bill  that 
tbe  partlea  bave  agreed  upon.  We  are  of  tbe 
opinion  tbraeCore  that,  la  a  caaa  like  the 
one  at  bar,  wbere  tbe  UU  la  dellvwed  to  tbe 
deric  for  tbe  purpose  of  luiving  the  same 
signed  by  tbe  Judge,  tba  date  on  wblcb  the 
bill  is  presented  to  tbe  derk  la  the  material 
date  and  that  tbe  Judge  tba«after  may  Oga 
the  same  when  tbe  bill  la  iweaented  to  bim 
by  tbe  clerk  for  that  putpoae.  Under  sndi 
drcomstancea,  tbe  party  propoilnc  the  bill 
baa'sabatantially  complied  with  all  tbe  pro- 
Tlsions  of  the  statute  and  baa,  so  to  speak, 
delivered  the  bill  as  the  statute  authorlzea 
bim  to  do,  and  in  having  fltus  complied  with 
tbe  mandate  of  the  statute  be  sbonld  not  be 
prejudiced  merely  because  either  tbe  clerk  or 
tbe  Judge  has  failed  to  act  at  once  In  tbe 
matter.  Under  the  drcumstances,  we  are 
of  the  (pinion  that  tbe  Judge  had  tbe  power 


to  eiga  tbe  bill  In  tbla  case,  and  for  that 
reason  the  motion  to  strike  must  be  denied. 

Proceeding  now  to  a  consideration  of  tbe 
merits,  we  remark  that  this  action  is  l>ased 
on  a  written  contract  which  reads  aa  follows; 

"This  asreenent  made  this  day  of  Sep- 
tember, 1915,  Love  &  Meek  agree  to  sell  to 
J.  H.  Wilson  151  head  of  horses  for  f70.00  per 
head  and  one  dollar  and  fifty  cents  to  deliver 
to  Bend.  Wilson  also  to  pay  $1,900  down  as 
a  bond  to  take  the  Bal.  of  horses  due  Love  & 
Meek  under  their  contract  with  Bill  Brown,  ap- 

Eroximately  600  head,  or  all  Brown  could  gather 
y  31st  day  October,  1910.  All  horses  to  be 
merchantable  marea  and  geldings  and  over  16 
bands  high  and  four  year  oldB  and  up,  and  to  be 
paid  for  at  tbe  corrals  designated  by  Wilson. 
Delivery  to  be  made  eadi  week  in  not  less  than 
two  car  loads,  fifteen  hundred  d<dlars  to  «p- 
jiy  oa  last  delivers. 

"[Signed]  Love  ft  Meek,  by  Otto  Meek. 
"J.  B.  WUson. 
"Wkusas:  BUI  Bniwn." 

[2]  As  stated  at  the  opening  of  this  opin- 
ion, appellants  brought  this,  action  against 
both  Evans  and  Wlls(»i  and  also  against  tbe 
respondent  In  doing  that  they  proceeded  up- 
on tbe  theory  that  Evana  and  Wilson  were 
the  agents  of  tbe  respondent,  wbo  was  their 
undisclosed  principal,  and  that  the  foregoing 
contract  was  breached  In  that  respondent  had 
refused  to  receive  a  large  number,  to  wit,  448 
head  of  the  horses  which  it  bad  agreed  to  re- 
ceive and  pay  for  onder  tbe  terms  of  said 
contract,  by  reason  of  which  appellants  were 
damaged  In  the  sum  of  $8,000,  for  which 
amount  they  prayed  Judgment  We  could 
subserve  no  good  purpose  In  attempting  to 
state  the  different  theories  of  the  parties  to 
this  action.  It  must  snfllce  to  say  that  the 
court  found  tbe  issues  of  fact  In  favor  of  the 
respondent,  and,  in  view  that  this  is  a  law 
case,  if  the  findings  are  supported  by  any 
substantial  evidence  we  may  not  Interfere 
with  them.  Among  other  findings,  the  court 
made  the  following: 

"That  all  of  the  said  horses  mentioned  In  said 
written  contract  whidi  tlw  said  defendant  stock 
yards  company  refused  to  receive  from  the  said 
plaintiffs  were,  at  the  time  and  place  when  the 
same  should  have  been  delivered  by  the  platn- 
tifSa,  and  should  have  been  received  and  paid  for 
Inr  the  said  defendant  under  said  contract,  of 
the  fair  market  value  of  more  than  $70,  to  wit, 
of  the  value  of  at  least  $90  each :  and  that  the 
plaintiffs  therefore  did  not  sustain  any  damage 
whatsoever  by  reason  of  the  refusal  of  said  de- 
fendants or  either  of  them  to  receive  and  pay 
for  the  remaining  448  head  of  said  horses  or 
from  the  breadi  of  said  contract" 

[I]  Tbe  evidoice  ia  abundant  to  sappnt 
the  finding,  and  benoe  It  la  amdualTe  upon 
na.  In  view  of  fbat  finding,  therefore^  If  it 
were  conceded  that  the  respondent  were  lia- 
ble aa  an  undisclosed  jnlnclpal,  yet,  under  the 
most  elementary  nda  of  damagei^  appellants 
could  not  have  been  damaged  by  tbe  fiillure 
of  the  respondent  to  receive  tbe  448  bead  of 
boraes.  Appellanta,  in  ajxf  event,  could  only 
bave  received  tbe  differoioe,  if  any,  betwew 
the  contract  price  and  tbe  market  value  of 
tbe  boraea  at  tbe  time  reapuident  abonld  bave 
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received  them  tmder  the  contract  If  the  mar- 
ket value  were  less  than  the  contract  price. 
The  evidence  of  one  of  Qi»  ax^dlanta  la  that 
tlie  horses  were  worth  at  least  ^0  a  head 
more  than  the  contract  prlo&  Under  ttie  evi- 
dence, the  court  therefwe  conM  not  have 
found  anr  substantial  damages.  The  conclu- 
sion of  law,  based  on  the  foregoing  finding, 
that  '^he  plaintiffs  (appeUanta)  did  not  suffer 
any  damages  whatsoever,"  is  therefore  entire- 
ly sound.  If  It  be  assumed,  however,  that  in 
an  action  for  breach  of  contract,  although  the 
plaintiff  may  suffer  no  substantial  damages, 
he,  in  case  the  breach  Is  established,  is  nev- 
ertheless entitled  to  nominal  damages,  since 
such  damages  are  always  implied  ^xf  law,  or 
if  it  be  farther  assumed,  as  counsel  contend, 
that  appellants  are  entitled  to  judgment  for 
a  small  balance  which  was  left  unpaid  on  the 
horses  which  were  actually  delivered  and  re- 
ceived under  said  contract,  then  what  fol- 
lows is  still  a. complete  answer  to  counsel's 
contention.  The  court.  In  substance,  found 
that  on  the  28th  day  of  December,  1916,  the 
appellants  then  having  full  knowledge  of  the 
alleged  relationship  between  the  defendant 
Wilson  and  the  respondent,  and  that  the  lat- 
ter was  the  undlscloeed  principal  of  said  Wil- 
son, settled  all  claims  arising  out  of  the  con- 
tract sued  upon  and  rec^ved  satisfaction 
therefor,  and  that  for  that  purpose  a  bill  of 
release  In  writing  was  made  by  plaintiffs,  to 
wit: 

"Spokane,  Washington,  Dec.  28, 1916. 
**Thl8  is  to  certify  that  J.  D.  Wilson  has  set- 
tled in  full  alt  he  owed  ho-re  &  Meek  of  Miles 
City  on  contract  regarding  horses  purchased 
Sept.  7th,  1916.  and  will  look  to  St.  Joe  Horse 
&  Mule  Co.  for  balance.  Otto  Meek." 

[4]  Upon  that  finding  the  court  made  a 
conclusion  of  law  that  In  settling  with  said 
Wilson  the  appellants  had  released  all  of  the 
defendants.  Including  the  respondent  The 
law  seems  to  be  well  settled  that.  In  case  of 
an  undisclosed  principal,  the  plaintiff  may 
sue  either  the  agent  or  the  principal,  but 
cannot  obtain  Judgment  against  both.  More- 
over, if  the  plaintiff  knows  that  there  was  an 
undisclosed  principal,  and  he  nevertheless 
elects  to  sue  the  alleged  agent,  he  can  there- 
after not  pursue  the  undisclosed  principal, 
since  he  has  elected  to  treat  the  alleged  agent 
as  the  principal.  Undqulst  v.  Dickson,  98 
Minn.  369,  107  N.  W.  958.  6  Ii.  R.  A.  (N.  S.) 
720,  8  Ann.  Cas.  1024.  The  same  rule  applies 
where,  as  In  this  case,  the  appellants  have 
settled  with  the  alleged  agent  for  the  alleged 
breach  of  contract  and  have  released  him. 
Booth  V.  Baron,  29  App.  Dlv.  66,  61  N.  T, 
Supp.  391;  Orvis  v.  Wells  Fargo  ft  Ca,  73 
Fe.1.  110,  19  a  C.  A.  382. 

In  view  of  the  foregoing,  it  is  unnecessary 
to  further  discuss  the  other  assignments  of 
error,  nor  the  other  reasons  urged  by  re- 
spondent's connsel  why  the  judgment  should 
be  affirmed. 


The  judgment  is  tbertfore  afflnnedi  wltb 
ooBtB  to  respondent. 

McCAHTT,  GORFMAN,  THUBMAN,  Ud 
OIDBON,  JJ^  concur. 


KEITH-CBEIEN  CO.  v.  SNTDEB. 
(No.  3119.) 

(Supreme  Court  of  Utah.    Dec.  12,  1917.) 

1.  Limitation  of  Actions  «=>85(2>— Statute 

or  LllCITATIonB—ABSENCE  OF  DSFKNDANT. 

Gomp.  Laws  1907,  S  2S8S,  providing  that  if. 
when  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  state,  the  action  may  be 
commenced  within  l±e  teria  limited  after  him 
return  to  the  state,  and  after  the  cause  of 
action  accrues,  he  d^arts  from  the  state,  the 
time  of  his  absence  is  not  part  of  the  time  lim- 
ited for  the  commencement  of  the  action,  applies 
though  the  debtor  has  a  place  of  abode  or  resi- 
dence within  the  state  so  that  process  might 
have  been  served  notwithstanding  his  absence. 

2.  OoNsmrunoNAZ.  Law  «=970{1>— Cokbtbcc- 

TION  or  SlATCTB— JUniOIAL  FUNCTION. 
To  constma  the  meaning  of  the  language  of 
a  statute  is  a  judicial  function;  to  add  words 
to  those  used  by  the  lawmaking  body  is  a  iegia- 
lative  function. 

3.  LnciTATiON  OF  Actions  «»86<2)— Statvtc 
OF  LmrrATioNo— Absence  or  Debtor. 

Under  Comp.  Laws  1907, 1  2888,  the  sUtote 
of  limitatbMu  runs  only  while  the  debtor  ia 
openly  In  the  state,  and  Immediately  on  his 
leaving  it  the  statute  again  ceases  to  nut  ontil 
his  return,  and  in  computing  the  time  of  absence 
all  the  periods  of  absence  must  be  considered 
and  added  together. 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  F.  Goodwin,  Judge. 

ActUm  by  the  Kelth-O'Brleu  Company 
against  W.  F.  Bnyder.  From  a  Judgmrat  for 
plaintiff,  defendant  ^^peals.  Jadgmei^  af- 
flruwd. 

W.  I.  Snyder,  of  Salt  Lake  CLtj,  for  appel- 
lant Obrla  Matblson,  of  Salt  Lake  City,  Cor 
respondent. 

VHIOK,  a  jr.  II]  Tbe  plalntift  bnmglit 
this  aethm  to  recover  JodgmoDt  npoa  an  opoi 
account  tor  goods,  wares,  and  merchandise 
sold  and  delivered  to  the  defendant  The 
only  defense  is  Oiat  tihe  action  Is  barred  by 
virtue  of  OUT  statute  of  limitations. 
Tlie  court  found  the  facts  as  follows: 
"That  on  and  betwew  February  11, 1909,  and 
September  4, 1909,  at  Salt  Lake  City,  Utah,  the 
^intifi  sold  and  delivered  to  the  defendant, 
W.  F.  Snyder,  at  his  request,  goods,  wares,  and 
merchandise,  for  whidi  said  defmdant  promiaed 
to  pay  the  plaintiff  the  sum  of  $308.27.  That 
no  pert  of  the  same  has  been  paid.  That  on  or 
about  AuguBt  15,  1909,  the  defendant,  W.  F. 
Snyder,  departed  from  the  state  of  Utah,  and 
was  absent  from  the  state  for  the  enduing  six 
years,  with  the  exception  of  the  pmod  between 
about  September  1,  1911,  and  January  10, 
1912." 

As  a  conclusltm  ot  law  the  court  found  that 
the  action  was  not  barred,  and  that  the  plain- 
tiff was  oititled  to  Judgment  for  the  amount 
found  due,  which  was  entered  accordingly, 
and  the  defendant  appeals.   He  Insists  that 


®5>For  other  cases  h»  mbu  tople  asd  KEY-NUUBER  la  all  Key  •Numbered  DlsMta  ud  lodexM 
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tbe  ooort  erred  In  boldlng.that  the  acUMi  waa 
not  barred.  Gomp.  Laws  1907,  |  2876,  pro- 
Tides  tbat: 

Actions  "on  an  open  account  for  goods,  wares, 
and  merchandise  *  ^  *  may  be  commenced 
at  any  time  within  fonr  years  after  the  last 
charge  is  made,  or  the  last  payment  is  receiyed." 

Sectlcm  2888  reads: 

"If  when  the  cause  of  action  accrues  against 
a  person  he  is  out  of  the  state,  the  action  may 
be  commenced  within  the  term  herein  limited 
after  his  return  to  the  state;  and  if  after  the 
causo  of  the  action  accrues  m  depart  from  the 
state,  the  time  oi  his  absence  ia  not  part  ot 
the  time  limited  for  the  commencement  of  the 
action." 

This  action  was  commenced  August  1, 1916. 
According  to  the  facts  as  found  by  the  court 
we  assume  that  the  last  item  was  purchased 
on  September  4, 1909.  The  action  wonld  tbus 
not  be  barred  until  September  4,  1913.  The 
court  found  that  the  defendant  departed  from 
tbe  state  and  waa  absent  therefrom  from 
about  August  16,  1909,  for  6  years,  lees  4 
months  and  10  days,  or  that  he  was  absent  6 
years,  7  months,  and  20  days.  If,  therefore, 
the  cause  of  action  accrued  on  September  4, 
1909,  and  the  action  waa  commenced  August 
1,  1916,  there  were  6  years,  10  months,  and 
27  days,  or  nearly  7  years,  between  the  time 
the  cftose  ot  action  accraed  and  the  time  It  was 
commenced.  If,  howerer,  we  subtract  the  time 
the  defendant  was  ont  of  and  absent  from  the 
state  from  the  6  years,  10  months,  and  27 
days,  then  the  statute  had  only  ran  1  year, 
S  months,  and  7  days.  It  Is,  howerer,  conced- 
ed that  Uie  defendant's  family,  consisting  of 
his  wife  and  minor  children,  continued  to  llTe 
in  this  state  during  all  of  the  time  tbat  the 
defendant  was  oat  ot  the  state  and  absmt 
therefrom.  It  Is  contended  that  under  our 
statute  (Comp.  Laws  1807, 1  2948,  snbd.  8)  an 
action  could  have  been  ctmimeuced  against 
title  defendant  at  any  time  by  serrtng  process 
on  defendant's  wife  atl.the  family  residence 
or  lOace  of  abode.  The  question,  what  effect 
sliaU  be  given  to  Oie  proTlsionB  of  section 
2888,  supra.  Is  theref(Hre  sauarely  presoiteid. 

Defendant's  counsel  contends  that  tbe  pro- 
visions of  that  section  apply  anty  to  cases 
wtaere  neither  tlie  debtor  nor  his  family  have 
a  place  of  abode  or  residence  within  the  state 
so  that  process  cannot  be  served,  and  that 
where,  as  in  this  case,  process  can  be  served 
at  the  place  of  abode  i^  his  family,  and  thus 
an  action  can  be  commenced  at  any  time, 
the  running  of  tbe  statute  Is  not  arrested  by 
reason  ot  the  defendant's  absence  from  the 
state.  In  support  of  his  c<mtentlon  counsel 
cites  and  relies  on  the  following  cases:  Fen- 
ley  V.  Waterhouse,  1  Iowa,  498;  JoUester  v. 
Hail^,  6  Oray  (KTass.)  617;  Dent  t.  Jt>nes, 
50  Miss.  265 ;  Quarles  v.  Blckford.  64  N.  H. 
425, 13  Atl.  642 ;  Rutland  Marble  Ca  v.  Bliss, 
67  Vt.  23;  Blodgett  v.  Uttey,  4  Neb.  25;  Oma- 
ha, F.  I*  A  T.  Co.  T.  Parlter,  33  Neb.  775,  51 
N.  W.  139,  29  Am,  SL  Rep.  506;  Sage  v.  Haw- 
ley,  16  Conn.  106,  41  Am.  Dec  128;  Palmer  v. 
5haw»  16  CaL  83;  Whitten  v.  Waas,  109 


Uass.  40l  In  view  tbat  the  question  Is  pv»> 
sented  for  the  first  time  to  this  court  we  shall 
briefly  refer  to  the  forcing  cases  and  tbe 
statntes  on  which  they  are  based. 

The  cases  cited  from  Iowa.  Nebraska,  Oon- 
nectlcnt,  and  California  are  all  based  on  stat- 
utes which.  In  le^l  effect,  are  like  our  sec-. 
Uon  2888,  supra,  which  we  have  quoted  In 
full.  Notwithstanding  tbe  language  of  those 
statntes,  however,  It  was  held  In  those  cases 
that  mere  absence  frcmk  the  state  In  case  the 
debtor  could  be  served  with  process  within 
the  state  would  not  arrest  the  running  of  the 
statute  of  llmltati(nis.  Hie  cases  dted  from 
Massachusetts,  Misfdsslppl,  New  Hampshire, 
and  Vermont  are,  however,  based  upon  stat- 
utes that  are  quite  dUTerent  from  ours.  In 
Massachusetts  the  statute  is  arrested  only  In 
case  the  debtor  Is  "absent  from  and  resides 
out  of  the  state."  That  is,  the  running  of 
the  statute  is  not  arrested  unless  the  debtor 
has  lost  his  domicile  in  the  state.  Gen.  St. 
Atass.  1860,  ch.  156,  S  9.  The  subsequent  stat- 
utes of  Massachusetts  are  to  tbe  same  effect 
The  statute  of  Mississippi  (R«r.  Code  Miss. 
1871.  S  2167),  and  of  New  Hampshire  (Qen.  St. 
c.  202,  §  8,  Pub.  St  of  N.  H.  1891,  c  217,  f  8), 
and  Rev.  L.  Vt.  1880,  |  970,  are  precisely  the 
same  as  the  statute  of  Massachusetts,  and  the 
decisions  from  these  states  are  to  the  same  ef- 
fect as  the  Massachusetts  decisions.  After 
the  decision  In  Penley  v.  Waterhouse,  supra, 
the  statute  of  Iowa  was  amended  so  es  to 
read  "the  Hme  during  which  a  defendant  Is  a 
nonresident  of  the  state  shall  not  be  Included 
In  computing"  tbe  time,  etc.  Code  Iowa  1873, 
8  2533.  See  Weaver  v.  Oarpent^,  42  Iowa* 
343 ;  Hedges  v.  Stone,  63  Iowa,  675, 19  N.  W. 
676.  Under  all  of  the  foregoing  statutes, 
therefwe,  nonresldence  of  as  well  as  absence 
from  the  state  Is  necessary  to  toll  tbe  ronnlng 
of  the  statute;  The  Nebraska  cases  are  based 
on  the  case  of  Sage  t.  Hawley,  16  Conn.  106, 
41  Am.  Dec  128.  In  a  snbseanent  case  decid- 
ed by  tbe  Supreme  Oonrt  of  Errors  of  Con- 
nectlcut,  namely,  Hatch  t.  Spofford,  24  Conn. 
4S2,  It  Is  aquar^  beld  that  the  time  a  debtor 
is  out  of  or  abemt  tnxa  the  state  must  be 
emuded  from  the  cmupatatlon  ttf  time.  In 
the  Hatxdi  Case,  although  decided  12  yeans 
after  Sage  v.  Hawley,  supra,  was  detd^,  no 
mmtlon  Is  made  of  the  latter.  The  case  in 
16  Cal.  83,  to  which  reference  has  been  made, 
as  we  shall  see  hereafter,  has  not  been  fol- 
lowed by  the  Siqireme  Court  of  California. 
Tho  only  cases,  therefor^  tbat  support  sibi- 
lant's contenticm,  under  a  statute  like  ours, 
are  tbe  ease  in  1  Iowa  and  the  two  from  Ne- 
braska. Upon  the  other  hand  there  are  a 
large  number  of  cases  ansnating  from  states 
where  a  statute  like  ours  is  in  force  In  which 
it  Is  held  that  the  foil  time  that  the  debtor  is 
out  of  the  state  and  absent  therefrom  must  be 
excluded  In  cmnputing  tbe  time,  and  tbat 
such  Is  the  case  notwithstanding  the  fact 
that  the  debtor's  fan^ly  may  have  a  residence 
or  i^oe  of  abode  in  tlie  stat^  and  that  serv- 
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ice  of  procesa  could  be  mnde  upon  some  mem- 
ber of  the  debtor's  family  at  Its  residence  or 
place  of  aboda  The  cases  In  which  tbe  deci- 
filons  are  to  that  effect  are:  Fisher  v.  Phelps, 
Dodge  Sb  Co.,  21  Tex.  551 :  Phillips  t.  Hol- 
man,  26  Tex.  276;  Pells  Snell.  130  111.  379, 
23  N.  S.  117;  Hoggett  v.  Bmerson,  8  Kan. 
262;  Investment  Ca  r.  Bergthold,  60  Kan. 
813,  58  Pac.  409 ;  Gibson  r.  Simmons,  77  Kan. 
461,  94  Pac.  1013;  Bansernian  v.  Blunt,  147 
U.  S.  647, 13  Sup.  Gt.  466,  37  L.  Ed.  316 ;  Tod- 
man  T.  Purdy,  S  Nev.  288;  Bonnifleld  T. 
Price,  1  Wyo.  223;  Anthes  t.  Anthes,  21  Ida- 
ho, 302,  121  Paa  063;  Stanley  t.  Stanley,  47 
Ohio  St.  225 ;  Kempe  t.  Bader,  86  Tenn.  189. 
3  S.  W.  126;  Huss  t.  Central,  etc.,  Co.,  66  Ala. 
472 Parker  v.  Kelly,  61  Wis.  652,  21  N.  W. 
531) ;  Smith  t.  Smith  (D.  C.)  210  ITed.  947;  Rog- 
ers V.  Hatch,  44  Cal.  280;  Watt  v.  Wright,  66 
Cal.  208,  5  Pac.  91;  Foster  v.  BuUer,  364 
Cal.  623,  130  Paa  6. 

Our  statute  Is  an  exact  transcript  from  the 
California  statute,  and  in  the  case  of  Rogers 
V.  Hatch,  sapta,  the  rale  applicable  to  the 
tactft  Is  tbe  case  at  bar  Is  stated  In  tbe  follow- 
ing words: 

"If,  when  tbe  cause  of  action  here  accrues,  the 
person  against  whom  the  same  exists  resides  in 
the  state,  and  he  afterwards  dmarts  from  the 

state,  bis  successive  absences  from  the  state 
must  be  aggregated  together  and  deducted  from 
the  whole  time  which  has  elapsed  since  tbe 
cause  of  action  accrued,  and  the  balance  is  the 
time  the  statute  of  limitationB  has  run." 

The  other  California  cases  fully  support 
the  foregoing  text. 

Tbe  Kansas  and  Ohio  statutes  (Gen.  St. 
Kan.  1868.  ch.  80,  {  21 ;  2  Bates.  Ann.  St.  Ob. 
1 4960)  ate  precisely  lUce  oars,  exc^  Id  those 
states  the  running  of  the  statnte  Is  also  ar- 
rested In  case  the  debtor  "absconds  or  con- 
ceals" himself  as  well  as  It  he  *^  out  of  the 
state."  In  the  other  states  tram  which  the 
cases  last  mentioned  are  dted  the  statutes 
are  Ih  legal  effect  like  ours.  The  only  dif- 
ference, if  any,  consists  of  Immaterial  phrase- 
ology. The  rale  In  frarce  In  Kansas  Is  stated 
In  the  case  of  Hoggett  t.  EtoersMi,  supra, 
thus: 

"The  question  of  presence  or  absence  from  the 
state,  and  not  tbe  gueBtion  residence  or  non- 
reeidence,  atFects  the  running  of  the  statute  un- 
der section  21  of  the  Code  of  Civil  Procedure." 

The  other  cases  cited  from  Kansas  are  to 
the  same  ^ect. 

In  Bauserman  v.  Blunt,  supra,  the  rule  pre- 
vailing In  Kansas  Is  stated  in  the  following 
language  by  the  Supreme  Court  of  the  United 
States: 

"The  statute  of  limitations  of  Kansas,  as 
construed  by  the  Supreme  Court  of  the  state, 
does  not  run  while  the  debtor  is  personally  ab- 
sent from  the  state,  although  he  retains  a  usual 


place  of  residence  therein,  whore  a  snmnoDS 
upon  hfan  laight  be  served." 

The  Ohio  statnt^  as  befwe  stated.  Is  ttie 
same  as  the  Kansas  statute,  and  in  Stanly  v. 
Stanly,  supra.  It  Is  said: 

"TTniier  the  provinons  of  section  4089, 
vised  Statutes,  presence  of  tbe  defendant  In  the 
state,  for  the  full  period  of  tbe  time  limited  for 
bringing  an  action,  either  continuously  or  in 
the  aggregate,  is  necessary  to  ctmstitnte  a  bar 
of  the  action." 

It  Is  not  necessary  to  further  leriew,  or 
quote  from,  the  cases.  It  nmst  sofllee  to  say 
that  the  great-^the  overwhebnlng-^elgtat  of 
authority,  under  statntes  like  ours,  la  in  sup- 
port of  the  decision  of  the  district  o>urt 

[2]  Nor  can  It  be  successfully  contended 
that  the  decisions  In  those  cases  which  are 
based  upon  statutes  that  are  tolled  If  the 
debtor  "be  out  of  tbe  state"  are  not  support- 
ed by  sound  reason.  There  certainly  Is  a 
very  clear  and  substantial  difference  between 
the  language  "out  of  the  state"  and  "absent 
from  and  resides  out  of  the  state."  Under 
tlie  luugua^jti  tlrst  referred  to  mere  absence 
from  tbe  state  Is  sufficient,  while  under  the 
language  last  referred  to  It  requires  both  ab- 
seuce  and  nou residence.  Now  one  nece^saiHy 
Is  absent  from  tbe  state  if  be  Is  out  of  the 
state,  but  he  may  not  be  a  nonresident  merely 
because  be  Is  abscut  from  or  is  out  of  the 
state.  It  Is  manifest,  therefore,  thot  by  us- 
ing dlfterent  language  tbe  legislatures  of  the 
several  states  must  have  Intended  that  a  dif- 
ferent effect  be  given  to  the  statutes  covering 
the  same  subject.  To  hold  that  there  Is  no 
difference  between  "being  out  of  the  state" 
and  being  "absent  from  and  resides  out  of  the 
state"  is  doing  much  more  than  constrains 
tbe  meaning  of  language,  which  is  a  judicial 
function;  it  is  adding  words  to  those  used  by 
the  lawmaking  body,  which  Is  a  leglaLatlve 
function. 

[3]  Nor  is  the  contention  that  the  statute 
continued  to  run  after  the  defendant  left  the 
state  again  on  January  10,  1912,  sustained 
by  the  autliorlties.  Indeed,  the  authorities 
that  bold  that  absence  from  the  state  tolls 
the  statute,  all  agree  that  the  statute  runs 
only  during  the  time  the  debtor  Is  openly  In 
the  state  and  Immediately  on  his  leaving  it 
the  statute  against  ceases  to  run  until  his 
return,  and  that  in  computing  time  all  the 
periods  of  absence  must  be  cmsldered  and 
added  together. 

In  view  of  the  foregoing  but  one  conclusion 
is  permissible,  which  is,  that  the  judgmmt  of 
the  district  court  Is  right,  and  should  be  af- 
firmed. Snch  Is  the  order.  Bespmutent  to  re- 
cover costs. 

McCARTT,  CORFMAN,  TUUBUAM.  and 
OIDfi)ON,  JJ,,  concur. 
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OTP  V.  ATOHISON.  T.  ft  a  F.  BZ.  CX>. 
(No.  2U91.) 
(Sapreme  GoDrt  of  Ksnsaa.    Jan.  12,  1918.) 

(Bvllabut  J>y  the  Oovrt.) 

1.  Gabsiebs  ^213,  230{8)— Lin  Stook— Li- 
ability FOB  DlLAT  — IrTBTBUOTIOK— HVI- 
DKNCI. 

In  an  action  for  damages  for  dela^  In  trans- 
portinv  cattle,  the  court  instructed  the  jury 
that  if.  when  the  cattle  were  tendered  for  ship- 
ment, &e  defendant  knew  of  condlttoDe  likely 
to  caoM  Maj  in  tranaportation,  and  the  ahip- 
p«r  did  not,  toe  defendant  should  hare  informed 
the  shipper  of  the  conditions,  in  order  to  ex- 
case  liability  for  delay  which  the  conditions 
oeeaaioaed.  SM,  the  inttroction  stated  the 
law,  and  wa«  appn^riate  to  tb»  Issaea. 

2.  Gabbiebs  «=»218(10>— LaTK  BtOCK— Notiox 
OF  Loss  OB  Injubt— Deutebt. 

The  contract  of  shipment  required  notice 
of  loss  or  injury  during  transportatiou  or  at 
loading  or  unloading  places  on  the  carrier's 
road.  Held,  the  contract  was  concluded  with 
delivery,  and  notice  of  loss  occnrrinir  after  de- 
livery  was  not  necessary. 

Appeal  from  IMstrlct  Court,  Barber  Conn^. 

Action  by  LetmarA  Ott  aflaliiBt  ttte  Atdil- 
■m.  Top^a  ft  Santa  F£  BWway  Company. 
Judgment  tor  plaintiff,  and  defraOant  ap- 
peals. ACDrmed. 

W.  R  SmitH,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  T<^ka,  for  appellant.  Seward  I.  Field 
and  Samuel  Qrlffln,  both  of  Medicine  Lodge, 
for  appellee. 

BUBCH,  J.  Tlie  action  was  one  for  dam- 
ages resulting  from  dtiay  In  the  transporta- 
tion of  live  Atoc^  Tbe  plaintiff  recovered, 
and  the  defendant  appeals. 

The  plaintifTs  claim  was  stated  In  a  bill  of 
particulars  filed  with  a  Justice  of  the  peace. 
The  defradant  filed  no  Edeadtogs.  In  the  dis- 
trict court  delay  in  transportation  was  prov- 
ed by  the  plaintiff  and  admitted  by  one  of  the 
defendant's  chief  witnesses.  There  was,  in 
fact,  no  controversy  over  the  subject,  and  tbe 
defendant  merely  undertook  to  excuse  the  de- 
lay. The  excuse  was  an  act  of  Ood.  The  tes- 
timony was  that  an  unprecedented  flood  de- 
stroyed the  bridge  by  which  t2ie  defendant 
reached  the  Kansas  City  stockyards,  the  des- 
tination of  the  cattle  Other  railroad  bridges 
In  the  Tidnlty  were  destroyed  at  the  same 
time,  so  that  several  carriers  were  obliged  to 
use  a  single  track  to  make  dellverlea  This 
resulted  in  a  congestion  of  traffic,  causing  un- 
avoidable delay.  Sometimes,  dep^uUng  on 
tbe  number  of  cars  detoured,  a  shipment 
would  reach  tbe  stockyards  without  delay. 
The  plaintiff  testtfled  that  the  defendant's 
bridge  was  washed  away  more  than  two 
weeks  before  he  tendered  his  cattle  for  trans- 
portation, and  that  the  defendant  did  not  in* 
form  him  of  the  resulting  conditions. 

[1]  Tbe  court  instructed  the  Jury  that  If, 
when  the  cattle  were  tendered  for  shipment, 
tbe  def^dant  knew  ot  conditions  likely  to 
cause  delay  in  transportation,  and  the  ship- 


per did  not,  the  defendant  should  have  In- 
formed the  sbliver  of  theoondltlona,  in  order 
to  excuse  Uablli^  for  delay  which  the  condi- 
tions occashmed.  The  deftedant  complains 
of  the  instructloa.  It  correctly  stated  the 
law  (10  a  J.  280.  tit  Gamers,  1 412).  and  was 
appropriate  to  the  issue  raised  by  the  testi- 
mony referred  to. 

[2]  The  delay  In  transportation  occasioned 
loss  through  shrinkage  of  the  cattle  before  de- 
livery at  destination,  and  after  delivery.  No- 
tice of  loss  was  not  given.  The  contract  of 
shipment  required  notice  of  loss  or  Injury 
during  transportation  or  at  loading  or  un- 
loading places  on  the  defendant's  road.  The 
court  instructed  thet  Jury  that  no  damages 
could  be  allowed  for  loss  occurring  before  de- 
livery, but  that  notice  (rf  loss  after  transpor- 
tation ended  was  not  necessary.  The  defend- 
ant complains  of  the  latter  part  of  the  In- 
stmctlon.  The  lnstructl<m  was  based  upon  a 
proper  Inttt-pretation  of  the  contract,  which 
concluded  with  delivery.  Extra  yardage  and 
extra  feed,  necessary  after  transportation 
raided,  belong  in  the  same  category  with 
shrinkage  ot  the  cattle  after  transportatira 
ended.  Notice  of  loss  of  mariwt  was  not  re- 
quired by  the  contract 

Tbe  Jury  returned  some  special  findings  of 
fact  which,  It  Is  said,  are^lncompatlble  with 
the  general  verdict  are  Inconslatent  with 
each  other,  and  ar«  not  responsive  to  the  Is- , 
sues.  A  careful  scrutiny  of  the  abstract  fails 
to  disclose  that-  these  questions  were  present- 
ed to  the  disUict  court 

TtM  Jndgmflit:  of  the  district  court  la  af- 
firmed. Ail  the  Justices  concurring. 


SHEAHAK  et  nx.  T.  KANSAS  OITT. 
(No.  21186.) 

(Supreme  Court  of  Kansas.    Jan.  13.  1018.) 

(ByUaim*  ht  tke  Court.) 

1.  Appeal  and  Ebrob  «=»345(1)— Tzux  fob 
Taxino  APFBAZr-ExraNsioH— Motion  pob 
New  Tbiai.. 

To  review  a  ruling  of  the  court  sustaining 
a  demurrer  to  plaintiirs  evidence  and  giving 
judgment  for  the  defendant,  it  is  necessary  that 
the  appeal  be  taken  within  six  months  after  the 
ruling  is  made,  and  the  filing  of  a  motion  for  a 
new  trial  does  not  operate  to  extend  the  time 
for  such  appeal 

2.  New  Tbial  «=»104(1)— Nxwi.t  Ducovebid 

OrMtJLATIVK  KTIDBKCK. 

A  party  is  not  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence;  where 
the  sew  evidence  is  of  tbe  same  kind  and  goes 
to  the  same  point  as  that  offered  on  the  trial. 

Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  C  G.  Sheahan  and  wife  against 
the  City  of  Kansas  City,  Kan.  Judgment  for 
defendant,  motion  for  new  trial  overruled^ 
and  plaintiffs  appeal  Affirmed. 

J.  K.  CubMson,  of  Kansas  City,  Kan.,  and 
W.  G.  Holt,  of  Kansas  City,  Mo.,  for  appel- 
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lantB.  K  J.  Smitbt  Lee  Jtidy,  and  ThomaB 
Tan  ClOiT^  all  of  Kansas  Clt7f  Kan.,  for 
appdlee. 

JOHNSTON,  a  X  nils  was  an  acUon  by 
0.  C.  Sbeaban  and  Ills  wlf^  Mary  Sbealuui, 
against  Kansas  Olty  to  recover  for  the  deatb 
of  a  dane^ter.  It  appears  that  she  was 
drowned  In  a  pool  of  a  creek  bed  Just  east 
of  a  bridge  In  a  pnbllc  street  wtaiai  extend- 
ed across  the  creek.  Hie  had  used  gird- 
ers to  tie  tlie  abutments  of  the  bridge  to- 
gether, and  It  Is  dalmed  these  oi^erated  as  a 
dam,  resulting  In  the  formatloB  of  the  pooL 
nils,  It  Is  alleged,  constituted  an  attractlTe 
nuisance;  that  children  frequently  played 
there;  and  that  the  daughter  of  plaintiffs 
was  attracted  to  it  and  while  playli^  there 
lost  her  footing  and  was  drowned.  After 
tile  plalntlffB  had  offered  their  evidence  a 
demnrrer  thereto  was  sustained,  and,  no  re- 
quest being  made  to  open  the  case  for  addi- 
tional evidence,  the  court  on  March  SO,  1919, 
gave  Judgment  for  the  defendant  On  the 
following  day  a  motion  for  a  new  trial  was 
made  upon  the  ground,  among  othera,  of 
newly  discovered  evidence.  Thia  motion  was 
not  decided  untU  September  16,  1916,  when 
it  was  overruled.  This  appeal  was  taken  on 
December  14,  1916,  considerably  more  than 
six  months  after  the  ruling  on  the  demurrer 
.and  the  rendition  of  Judgment 

[1]  Defendant  contends  that  the  appeal 
was  taken  too  late  to  obtain  a  review  of  the 
decision  sustaining  the  denmrrer  to  the  evi- 
dence. It  has  been  determ^i^d  that  a  de- 
murrer to  the  evidence  raises  nothing  but  a 
question  of  law.  Wagner  v.  Ballway  Co., 
73  Kan.  283,  85  Pac.  299.  To  review  sudi 
a  ruling  "a  motion  for  a  new  trial  Is  neither 
necessary  nor  proper,  and  the  fact  that  such 
a  motion  is  flied  will  not  enlarge  the  time 
within  which  a  case  may  be  made  upon 
which  to  review  the  ruling  on  the  demur- 
rer." White  V.  Kallway  Co.,  74  Kan.  778, 
88  Faa  64, 11  Ann.  Cas.  550,  syL  par.  2.  See, 
also.  Van  Tuyl  v.  Morrow,  77  Kan.  849,  92 
Pac.  303 ;  Bowen  v.  Wilson,  93  Kan.  351,  144 
Pac.  251.  The  error  assigned  on  the  ruling 
sustaining  the  demurrer  to  the  evidence  Ls 
therefore  not  open  to  review,  as  the  appeal 
was  not  perfected  within  six  months  after 
the  ruling  was  made. 

The  overruling  of  the  motion  for  a  new 
trial  occurred  within  the  time  limited  for 
an  appeal,  and  It  may  be  considered.  Only 
one  ground  Is  relied  upon — that  of  newly 
discovered  evidence  to  be  given  by  a  witness 
named  Oorlew.  The  proposed  new  evidence 
goes  no  further  than  to  state  the  location  of 
the  pool ;  that  the  children  were  attracted 
to  and  frequently  played  near  it;  that  the 
body  of  Katherine,  the  child  drowned,  was 
taken  out  of  the  pool  within  the  limits  of  the 
street :  and  that  he  had  beard  Katberlne  say 
to  another,  "Let's  go  down  and  play  on  the 


dam  under  ftie  bridge,**  and  shortly  after- 
wards he  was  t<dd  tiiat  tlte  gizl  bad  tUlat 
Into  the  water.  Hiere  was  moch  tesUmony 
given  at  the  trial  as  to  Uie  location  of  tiie 
pool,  as  to  the  place  where  Katherine  fell 
Into  tlie  water  and  was  drowned*  and  also 
that  children  were  attracted  to  the  place  and 
frequently  played  then.  Testimony  of  the 
girl  who  was  playing  with  Katherine  at  the 
time  of  the  accident  was  received,  and  also 
of  a  witness  who  took  Katberlne's  body  from 
the  pool.  He  gave  tiie  details  as  to  the 
conditions  at  the  place  of  the  drowning,  the 
finding  and  recovery  of  the  body,  and  men- 
tioned the  fact  that  Oorlew,  the  pK^KMed 
witness,  was  present  when  the  body  was  re- 
covered. 

[2]  It  is  clear  that  the  proposed  evidence, 
if  new,  la  of  the  same  kind  and  goes  to  the 
same  point  as  that  adduced  at  the  trial  and 
adds  very  little  to  Its  strength.  It  is  purely 
cumnlatlve  in  character,  and  that  kiud  of 
testimony  Is  not  a  sufficient  ground  upon 
which  to  base  a  ruling  granting  a  new  trlaL 
Clark  V.  Korman,  24  Kan.  516;  Baughman, 
Sheriff,  V.  Penn,i  33  Kan.  504,  6  Pac  890; 
Brown  V.  Wheeler,  62  Kan.  876,  64  Pac  594. 

It  follows,  therefore,  that  the  judgment  of 
the  district  court  must  be  afflnned.  All  the 
Justices  concarrlng. 


LADD  V.  FLATO.   (No.  21280) 
(Supreme  Court  of  Kansaa.    Jan.  12.  IttlS.) 

(Syllabut  hy  the  Court.) 

Continuance  €=^12— Absence  or  I^xxqant 
—Good  Paith— EvinracB. 
Record  examined  and  l!i«Iif  saflkient  to  jos- 
titj  the  trial  court's  decision  that  an  applica- 
tion for  a  continuance  on  account  of  Bicknesi 
of  a  litigaot  was  not  made  in  good  faith,  that 
the  pretended  sickness  was  only  feigned,  and 
that  the  purpose  of  the  application  was  mmly 
to  binder  aiM  delay  the  administration  of  jus- 
tice. 

Appeal  from  District  Court,  Greenwood 

County. 

Action  by  J.  B.  Ladd  against  T.  W.  Flato. 
Judgment  for  plaintiff,  motion  for  new  trial 
denied,  and  defendant  aiv>eals.  Affirmed. 

O.  G.  Zwieker,  of  EurAa,  for  appellant 
H.  3.  Hodgson,  of  Eureka,  and  D.  H.  Brana- 
man,  of  Tc^ka,  for  appellee. 

DAWSON,  J.  The  only  questlwi  here  con- 
cerns the  propriety  of  the  trial  court's  re- 
fusal to  grant  a  continuance.  The  plaintiff 
sued  the  defendant  for  the  half  of  a  com- 
mission on  a  sale  of  real  estate.  At  a  first 
trial  of  the  action,  there  was  a  verdict  tor 
plaintiff,  but  It  was  for  an  inadequate  sum 
and  was  set  aside  and  a  new  trial  awarded. 
The  second  trial  was  set  for  October  11, 1916, 
the  plaintiff  coming  all  tbe  way  from  Minne- 
sota to  attend  It.  On  the  day  set  tor  the 
trial,  tbe  defendant,  who  resided  in  Kansas 
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dtit  Mo.»  sent  a  tatgnm  from  Almnoia, 
Colo.,  BtatiDg  tliat  be  wu  alck  and  tinaliie  to 
attend  court,  and  that  be  was  sending  an  af- 
fidavit by  malL  Ibis  telegram  was  pre- 
sented to  the  court,  and  an  oral  application 
was  made  for  a  cfmtiqnanca.  Ooons^l  for 
plaintiff  Immediately  telegraphed  an  attor- 
ney in  Alamosa  to  ascertain  tbe  facts.  This 
Colorado  attorney  bivestlgated  and  promptly 
telegraphed  an  answer  that  defendant  lodced 
well  bnt  had  refosed  to  let  a  physifdan  ex- 
amine blm.  ^nie  tel^^am  of  Inqolry  and  an- 
swer were  also  presented  to  the  court,  and 
thereupon  the  application  was  denied  and  the 
cause  proceeded  to  trial  and  judgment. 

On  the  hearing  of  the  motion  for  a  new 
trial,  the  facta  of  defendant's  pretoided  sick- 
ness were  thoroughly  aired.  D^Cendant  and 
his  [>erBonal  physldan  made  affidavits  stow- 
ing defendant's  slcknesa  at  and  about  the 
time  of  the  trlaL  The  physician  swore  that 
defendant  was  under  his  care  from  October 
7th  until  Octdber  14th.  Plaintiff  produced 
affidavits  of  persons  who  knew  def»dant  and 
who  bad  seen  him  on  October  U,  1916,  and 
during  Btnne  days  prior  thereto  and  after- 
wards In  Alamosa,  Del  Norte,  and  Antonlta, 
Colo. ;  that  he  was  then  apparently  In  good 
health;  that  he  took  his  meals  at  a  hotel  in 
Alamosa ;  that  he  attended  a  fair  at  Del 
Norte,  30  miles  away,  having  journeyed 
thereto  by  train ;  and  that  he  was  in  Antonl- 
ta,  29  miles  from  Alamosa,  on  October  12th, 
apparently  in  good  health.  Other  circum- 
stances were  shown  which  tended  to  discredit 
the  good  faith  of  defendant's  physician  and 
to  discredit  bis  certificate  and  affidavit  Un- 
der this  showing,  It  must  be  held'  that  there 
was  ample  evidence  to  Justify  the  trial  court 
In  holding  that  on  October  11,  1916,  the  de- 
fendant was  not  sick  and  unable  to  come 
and  attend  to  his  lawsuit,  and  that  be  had 
only  been  feigning  sickness  to  hinder  and  de- 
lay the  admlnlstratioa  of  Justice. 

Judgment  affirmed.  All  tbe  Justices  ccm- 
cnrrlng. 


EHPIHE  CRGAM  SEPARATOR  CO.  T.  AB- 
BOTT. (N0.211M.) 

(Suiureme  Court  <tf  Kansas.  Jan.  12, 19ia) 
fByttabus  by  th4  Court) 

B^KDINOS— SUFnclENCT    OF  BviDBITCB-r-COII- 
BIBTENC*. 

Evidence  and  findings  examined,  and  the  lat- 
ter are  JMd  not  to  be  InctmsistMit  or  unsup- 
ported. 

Appeal  from  District  Court,  Riley  County. 

Action  by  the  Empire  Oream  Separator 
Company  against  F.  O.  Abbott.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

R.  P.  Evans  and  George  Clammer,  both  of 
Manhattan,  for  appellant  C.  B.  Daui^tors, 
of  Manhattan,  for  appellee. 


WEST,  J.  The  ^ainttff  sued  to  TecoTcar  tbe 
purchase  price  of  a  milk  separator  and  a  me- 
chanical ndlker  sold  tbe  defendant  No  oom- 
plaint  was  made  of  the  separator,  bnt  It  was 
pleaded  that  the  milker  injured  bis  cows, 
and  also  damaged  tbe  d^bndant  by  the  de* 
crease  In  tbe  amount  of  milk  thay  gave,  all 
in  tbe  sum  of  $200;  tbe  price  of  the  mllfcar 
being  9163. 

^e  <Hie  assienmCTt  of  error  is  that  the 
court  ored  in  r^osing  a  new  trial,  the  mo- 
tion twe  whlob  Bet  up  inconsistency  between 
the  Ywdict  and  tM  fln^inga,  and  that  tbe  lat- 
ter wwe  unintelligible  and  unsupported  by 
OiecvldaLce.  Olie  meat  (tf  ^  plalntUTs  con- 
tentioQ  is  that  the  evidoioe  was  not  sufflcieot 
to  show  Oat  the  allied  daniage  by  Uie  loss 
of  milk  was  caosed  by  the  machine,  and  that 
from  the  testinumy  tbe  amount  of  damages 
allowed  by  the  Jury  could  not  be  ascertain- 
ed. Bnt  an  examination  of  tbe  abstract  and 
Gonnterabstract  convlnoes  us  that  the  result 
readied  by  the  triers  of  fact  was  fairly  sup- 
ported, and  that  tbe  amonnt  allowed  the  de- 
fendant was  fully  Jnstlfled  by  tbe  evidence. 
We  peroelTe  no  material  inoonslstency  be- 
twem  tbe  findings  or  between  Ibem  and  the 
general  verdict 

Tbe  Judgment  is  fherefbre  affirmed.  All 
the  Justices  concurring. 


tBSEM  et  aL  T.  HARRIS.    (No.  21166.) 
(Supreme  Court  of  Kansas.    Jan.  12,  1918.) 

(SvU^tM  by  <A«  Court.) 

1.  EviDaiioB  ia.iiiiU(l)  — Pabol  Bvubhcb  — 

GORTEAOT. 

To  the  petitioD  to  recover  on  a  written  con- 
tract for  the  payment  of  money,  the  answer 
Bet  up  an  addittooal  written  cootract  made  at 
the  same  time,  and  also  a  verbal  contract  vary- 
ing the  terms  of  tiie  written  inatruments.  ffe/d 
that,  under  the  primer  and  hombt>c|k  rnle,  such 
oral  agreement  was  properly  disregarded. 

2.  Pleading  «=>345(1)  —  JunoMENT  ow  THS 
Pleadings — Petition  and  Answkb. 

The  petition  alleged  ownership  by  tbe  plain- 
tiffs  of  a  certain  lease,  a  part  of  the  considcra- 
tlm  for  tbe  written  instrument  sued  on.  Tbe 
answer  pleaded  failure  of  consideration,  and 
CMtaioed  a  general  denial.  Hetdj  that  it  was 
error  to  render  judgment  for  plaintiffs  on  tbe 
pleadings. 

3.  Motion  to  Make  Pxtitioh  more  Certain. 

The  motion  to  make  the  petition  more  defi- 
nite and  certain  was  proper^  ovwmled. 

Appeal  from  District  Court,  Crawford 

County. 

Action  by  L.  D.  Lesem  and  others  against 
Ben  Harris.  Judgment  for  plaintiff  on  the 
pleadings,  motion  for  new  trial  overruled, 
and  uefendant  appeals.  Modified,  and  cause 
remanded. 

George  H.  Stuessl,  of  Pittsburg,  for  appel- 
lant Arthur  Fuller  and  W.  J.  True,  both  at 

Pittsburg,  for  appellees. 
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WEST,  J.  Ttm  parUea  were  owners  of  Qie 
capital  atodc  at  a  >hoe  amlfuxj.  The  plaln- 
tllb  sold  the  defendant  their  stock  and  inter- 
est ta  the  goods,  and  in  the  lease  of  ttie  hoUd- 
Ing  where  die  bnalness  was  carried  cd,  for 
91,000,  erldenced  by  a  written  oontract  At 
the  same  time  another  wrltt»i  agreement 
was  made,  provldlnff  for  the  payment  of  an- 
other $500  wi  certain  conditions.  In  addi- 
tion, the  answer  set  np  a  titdrd  i^eement, 
made  orallyt  to  tba  eet  tibat  if  the  defend- 
ant should  negotiate  a  certain  conq;»romise 
Beitlement  with  the  creditors  of  the  com- 
pany the  plaintiffs  should  transfer  all  thdr 
interest  FurthO',  Oat  if  soch  contemplated 
settlement  could  be  made  by  ttie  defendant 
for  a  sum  not  exceeding  80  cuts  on  the  dol- 
lar for  the  total  liabilities  of  the  company, 
then  after  the  transfer  by  plaintiffs  of  their 
Interest  In  the  stock  of  goods  and  lease  tlie 
defendant  was  to  pay  plalntUEs  a  forOier 
sum  of  fSOO  as  a  eonstdwaticm  for  the  trans- 
fer of  the  stock  and  lease,  bat  in  no  event 
should  either  of  these  soma  be  due  or  pay- 
able to  the  ^alnttfls  unless  soch  settlemoit 
should  be  made  and  consent  c€  the  owners 
to  the  transfer  by-  tb»  platotlffis  of  Oie  lease 
to  the  defendant  should  be  obtained  and  the 
lease  transfwred  at  the  same  rental  value 
provided  In  eacb  such  lease,  whlcdi  contained 
a  condition  that  no  transfer  or  asaignmmt 
could  be  made  without  the  written  consent 
of  the  lesson.  It  was  furthor  allied  that 
after  this  oral  agreement  a  settlement  was 
attempted,  but  wittumt  avail,  because  of  the 
cimduct  of  the  plalntiffin,  thereby  eliminat- 
ing the  oooslderation  tor  the  defendant's 
contract  to  pay  any  sum  whatever;  that 
it  afterwards  deveacqwd  l9  a  proceeding  in 
bankruptcy  that  the  company  and  not  the 
plaintiffs  owned  the  lease  whlA  was  ordered 
sold  by  the  trustee  as  a  part  of  the  estate  oX 
the  bankrupt  company^  and  that  ttie  defend- 
ant was  compelled  to  buy  in  tlie  assets,  In- 
duding  Ow  leaser   Instead  ot  replying  to 


this  answer,  piiJwyii^  moved  for  Judgment 
on  the  pleadings,  which  motion  was  sustain- 
ed. The  defendant's  motion  for  now  trial 
was  overruled,  and  he  appeals. 

[1]  The  ooort  correctly  construed  the  al- 
legations ot  an  oratcomtract  as  an  att«npC 
to  vary  Che  terms  of  the  written  agreement 
sued  on.  But  the  petitioa  alleged  owner- 
ship in  the  plaintiffs  of  owtsin  shazes  of 
capital  stock,  and  of  the  lease  and  tbe  de- 
livery ot  both  to  tbe  defendsnt  It  Is  argued 
tgr  the  defKidant^s  oounssl  that  the  answo* 
put  hi  issne  the  ownerdtfp  of  the  lease  and 
tbe  delivery  of  tt»  goods  snd  lease,  and 
this  la  true. 

[t]  It  was  alleged  that,  upoa  dcAermlnatian 
that  the  lease  belwged  to  the  estate  and  not 
to  the  plaintiffs,  it  was  pnt  up  tor  ssle,  and 
the  defendant  "was  compelled  to  so  purchase 
the  said  stock  and  said  lease,  as  the  assets 
of  said  corporation,  in  order  to  secure  the 
legal  title  and  possessiw  of  the  same  to  him. 
*  *  *  "  It  cannot  be  told  from  the  answer 
whether  the  possession  of  the  lease  was  tak- 
€n  from  tbe  defendant  or  not  The  only 
clear  thing  alleged  in  the  answer  Is  failure 
of  consideration.  If  the  plaintiffs  did  not 
own  the  lease,  this,  of  course,  would  amount 
only  to  a  partial  follure,  but  laying  aside  tbe 
long  fltory  about  a  verbal  agreement,  entirely 
out  of  harmony  with  the  written  contract 
the  defense  indicated  was  pleaded,  and  it 
was  error  to  render  judgment  on  the  plead- 
ings. McCready  v.  Dennis,  73  Kan.  778,  85 
Pac.  531;  Sparks  v.  McAllister,  80  Kan. 
546,  103  Pac.  127;  Cobe  v.  Coughmi.  83  Kan. 
022,  112  Pac.  115,  81  L;  R.  A.  (N.  S.)  1126. 

[I]  The  petition  was  not  vulnerable  to  tbe 
motion  to  make  definite  and  certain,  and  sncb 
miotion  was  properly  overruled. 

The  Judgmmt  is  modified  as  indicated,  and 
the  cause  remanded  for  farther  proceedings 
1a  accordance  herewith.  All  the  Justices 
concurring 
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I'KARSON  V.  PUGET  SOUND  MACHINERY 

DEPOT.     (No.  1^36.) 
(Sapreme  CoQrt  of  Wftriiington.  Jan.  19, 1811) 

MvmcrxeAi,  CoBPOBATions  «k>347(2>— Outxs 
— TmB  TO  FnA—LuBnJTT  of  Bond. 
Where  Seattle  port  commission  contrmcted 
for  building  of  warehonae  by  contract  provid- 
ing titat  no  Improvement  should  be  deemed  com* 
pleted,  nnleas  so  declared  by  the  port  commis- 
sion, and  the  boUdiiu  waa  accepted  aa  completed 
by  «  resolution  of  ue  commisnon  which  waa  a 
public  record,  and  10  per  cent,  of  price  reserv- 
ed for  80  days  snbiect  to  discovery  of  defects, 
and  the  materialman  filed  claim  agelnat  the  coo- 
tractor's  bond  31  days  thereafter,  the  claim  was 
too  late;  the  fact  that  some  little  work  was 
done  after  the  acceptance  showing  no  frand  mi 
tbe  part  of  the  commission. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Prater,  Judge. 

Action  by  Alexander  Pearson,  doing  bnsi- 
nesB  as  Out  Pearson  G<Hi8tnictlon  Company, 
against  'the  McEay-NaTam  Plumbing  & 
Ifeatlng  Company  and  oCherai  From  tbe 
jodgment,  il^todant  Paget  Smmd  Uacbtnery 
D^t  appeals.  Affirmed. 

BronB<»i,  Robinson  &  Jozies,  of  Seattle,  for 
appellant.  Arthur  Dresbacb,  oi  Seattle,  for 
respondents. 

MOUNT,  J.  This  action  waa  brought  by 
the  respondent  Pearson  to  require  certain  de- 
fendants who  were  made  parties  to  establish 
their  claims  against  a  surety  bond  guarantee- 
ing the  construction  of  a  building  for  the  port 
of  Seattle.  The  appellant  Puget  Sound  Ma- 
chinery Depot  was  made  a  party  defendant  In 
that  action,  and  alleged,  in  substance,  that  It 
had  furnished  a  boiler  to  ^e  used  In  the  con- 
struction of  the  building;  that  there  was  due 
upon  the  boiler  something  over  $700;  that 
on  June  12, 1915,  it  filed  its  claim  against  the 
bond,  and  it  sought  to  have  its  claim  against 
the  bond  established  in  this  action.  Upon  a 
trial  of  the  case  to  the  court  without  a  jury, 
the  court  concluded  that  the  claim  y/aa  not 
filed  In  time,  and  denied  the  Puget  Sound 
Machinery  Cunpany  any  rell^.  Thl^  appeal 
followed. 

The  facts  are  briefly  aa  follows:  On  June 
8,  1914,  the  port  of  Seattle,  a  municipal  cor- 
poration, let  a  contract  to  the  respondent 
Pearson  for  tbe  construction  of  a  warm  and 
cold  storage  warehouse.  Pearson  furnished 
a  bond  for  the  faithful  performance  of  the 
contract,  and  for  the  payment  of  materialmen. 
A  part  of  the  work  was  sublet  to  the  McKay- 
Navarre  Plumbing  &  Heating  Company,  a 
subcontractor.  The  Puget  Sound  Machinery 
Depot  fnrnished  the  boiler  to  the  subcontrac- 
tor, and  It  appears  that  this  bolter  was  not 
paid  for.  The  contract  between  Pearson  and 
the  port  of  Seattle  provided  that: 

"In  order  to  prevent  disputes  and  litigation, 
the  engineer  shall  in  all  cases  be  referee  to  de- 
termine the  amount,  quality,  acceptability,  and 
fitneas  of  the  several  kinds  of  work  and  material 
to  be  furnished  under  this  contract,  and  to  de- 


cide upon  all  questions  wfaich  may  arise  under 
or  as  to  the  fnlSlIment  of  said  contract  on  the 
part  of  the  contractor,  and  his  decision  and  de- 
termination shall  be  final  and  conclusive. 
*  *  *  No  improvement  shall  be  deemed  com- 
pleted until  the  same  Is  approved  and  declared 
completed  by  the  p«t  enamission.** 

This  provision  was  also  a  part  of  the  con- 
tract between  Pearson  and  the  McKay- 
Navarre  Plumtdng  &  Heating  CcHnpany. 

On  May  12,  1916,  the  chief  engineer  ad- 
dressed tbe  following  communication  to  the 
port  commission: 

"I  beg  to  r«>ort  that  tlie  Pearson  Constmc- 
tioD  Company  has  completed  its  contract  No.  67, 
dated  June  8,  1914,  for  the  construction  of  the 
warm  and  cold  storage  warehouse  at  central 
water  front  improvement  and  that  the  building 
is  now  ready  for  acceptance  by  the  port  com- 
mission. I  recommend  that  the  port  commission 
accept  the  work  under  this  contract  subject  to 
10  per  cent,  of  the  total  amount  t>eing  retained 
for  a  period  of  30  days  from  the  date  of  comple- 
tion. Article  15  of  the  contract  with  the  Pear- 
son Construction  Company  also  requires  that 
this  10  per  cent,  reserved  shall  not  be  paid  until 
sadi  time  as  the  engineer  shall  certify  to  the 
port  commission  that  the  80  days  have  elapsed, 
and  that  no  defective  or  ineomplets  work  has 
been  discovered." 

On  the  same  day,  upon  tbe  report  of  the 
engineer  that  the  building  was  completed,  the 
port  commission,  by  a  resolntiou,  accepted  the 
building,  "subject  to  the  usual  30-day  period 
for  discovery  of  defects  and  filing  of  claims 
under  the  contractor's  b<md."  Thereafter, 
on  June  12, 1015,  the  appellant  filed  Its  claim 
against  the  bond  as  required  by  section  1161, 
Rem.  &  Bal,  Code.  This  was  31  days  after 
the  engineer  had  certified  that  the  building 
was  completed,  and  after  the  port  commis- 
sion had  accepted  the  building  subject  to  dis- 
covery of  defects.  At  tbe  trial  of  tbe  case, 
the  appellant  amended  Its  cross-complaint,  ai- 
ling fraud  on  the  part  of  the  engineer  in 
charge  of  the  work,  and  also  on  the  part  of  tbe 
port  commission.  The  appellant  did  not  con- 
tend in  the  trial  court,  and,  we  understand, 
does  not  contend  here,  that  its  claim  was  filed 
within  80  da}'s  after  acceptance  of  the  build- 
ing by  tbe  port  commisalon.  But  it  la  claimed 
that  there  was  fraud  and  arbitrary  action  on 
the  part  of  the  engineer  and  the  port  commis- 
sion, by  reason  of  the  fact  that,  after  this  re- 
port, and  after  the  a^ptauce  of  the  bnildlng 
by  the  port  ctmimisslon,  some  work  was  done 
upon  the  building.  This  work  ccmslsted  in  in- 
stalling some  electric  wires  and  some  work 
upon  the  sprinkler  system,  and  some  fuses  in 
the  switchboard.  There  was  no  evidence 
whatever  in  the  record  to  tbe  effect  that  there 
was  any  concealment  cm  the  part  of  the  en- 
gineer, or  of  the  port  conuuissiou.  The  cer- 
tificate of  completion  filed  by  the  engineer 
and  the  resolution  accepting  the  work  were 
public  records,  and  there  waa  appar»itty  no 
collusion,  or  mlsreprensentatlon,  or  conceal- 
ment. The  case  falls  wltblu  the  rule  an- 
nounced in  tbe  case  of  Denny-Renton  Clay 
&  Coal  Co.  T.  National  Surety  Co.,  93  Wash. 


^:»For  other  cases  see  same  topic  asd  KST-NUUBER  1b  all  Key-Numbtred  Dlieeta  and  Indeies 
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103. 190  Pac.  1.  In  that  case,  In  referrins  to 
some  previous  cases  from  this  court,  we  said: 
"There  is  no  distinctton  whatever  between  the 
law  of  those  cases  and  the  law  of  the  case  here. 
All  arose  ander  the  same  statnte.  From  a  read- 
Ing  of  those  cases  it  ts  too  clear  for  cavil  that, 
OQ  the  facts  here,  either  the  certificate  of  com- 

SletioD  made  by  the  city  eDg:iDeer  on  NoTember 
5,  1913,  was  a  final  acceptance  In  law  which 
the  dty  conld  not  dilate,  or  the  action  of  the 
council  OQ  the  same  evening  in  passing  and  pay- 
ing the  90  per  ceat.  complete  estimate  was  such 
an  affirmative  action  recognizing  the  work  as 
completed  as  to  meet  the  express  terms  of  the 
statute  as  an  acceptance.  In  either  event,  as 
pointed  out  in  the  Wheeler,  Osgood  Company 
Case  [78  Wash.  328,  189  Pac.  63],  a  legal  ac- 
ceptance binding  as  between  the  dty  and  the 
principal  oontractor  is  binding  also  upon  the  ma- 
terialman. The  fact  that  the  'cleanup  work* 
was  done  after  the  engineer  certified  uiat  tho 
work  was  100  per  cent,  completed  is  immaterial. 
As  we  said  of  a  idmilar  Insignificant  item  fn  the 
HcQowan  Bros.  Hardware  Company  Case  [84 
Wash.  470,  147  Pac.  44],  'tt  could  not  Impeach 
the  certificate  in  the  absence  of  fraud  on  the 
architect's  part.*  No  fraud  or  collusion  on  the 
part  ot  the  dtjr  uigineer  in  the  present  case  la 
claimed.  We  are  dear  that  the  courf  ■  finding 
that  the  contract  was  completed  and  the  work 
accepted  by  the  council  on  November  26,  1918, 
is  correct  under  the  law  and  the  evidence.  This 
wf»rka  no  hardship  opoo  a  reasonably  prudent 
laborer  or  materialman.  He  is  not  required  to 
wait  for  completion  or  acceptance  of  the  work. 
He  can  file  his  claim  as  soon  as  he  finishes  fur- 
nishing labor  or  materials.  Such  has  been  our 
liberal  constmetion  of  the  statute  dnce  Jan- 
uary 8»  lOlO^— citing  a  number  of  caaes. 

The  mere  fact  that  some  work  was  done  on 
the  building,  even  by  the  extractor,  after  the 
acc^tance  of  the  woriE  by  the  port  commla- 
slon,  does  not  raise  an  impUcatlou  ot  fraud  or 
arbitrary  actl(Hi.  The  certificate  of  the  en- 
gineer In  charge  of  the  woi^  and  the  resolu* 
tlon  accepting  the  work  were  public  records, 
open  to  the  appellant  and  all  other  material- 
men. It  was  their  duty  to  know  those  rec- 
ords and  to  file  their  claims  for  ma.terlal  and 
labor  within  the  time  limit  of  SO  days.  Not 
having  done  so,  it  is  inoonceivahle  how  they 
can  now  be  heard  to  say  that  th^e  was  fraud 
or  arbitrary  action  when  the  records  were 
opea  to  them.  We  think  the  court  pn^rly 
found  that  the  claim  was  not  filed  in  time, 
and  that  there  was  no  fraud  or  arbitrary  ac* 
tl<m.  Tike  iodgment  appealed  trma  Is  there- 
fore afBimed. 

EhUe,  C.  Jm  and  HOLGOMBj  OHAD- 
WICK,  and  MOBfiI9»  JJ..  concur. 


SHILEIT  T.  SBOLET.   (tfo.  14048.) 
(Supreme  Court  of  Washington.   Jan.  19, 

DivoBCS  *s=>289(ll)— AunroKT  —  Ooittbmpt 

PBOCEEDlNOS—EviDEWCt— ABILITT  TO  I'AY. 

Where,  on  an  order  to  show  cause  why  a 
husband  should  not  be  punished  for  failure  to 
pay  alimony,  his  affidavit,  alleging  tiiat  he  had 
no  property  and  no  funds,  and  no  proapect  of 
recraring  funds  from  whieh  to  pay  taa  alimony, 
was  not  denied,  it  brought  the  case  within  the 
ride  that  a  divorced  huBband  cannot  be  adjudg- 


ed guilty  of  contempt  for  falling  to  pay  alimo- 
ny, where  it  appears  by  dear  and  satutactory 
evidence  that  he  has  neither  the  means  nor  the 
ability  to  do  ao. 

Department  2.  Appeal  bom  Superior 
Court,  King  County;  King  Dykeoian,  Judge. 

Action  by  Olive  M.  Smiley  against  P.  J. 
Smiley.  From  an  order  requiring  defendant 
to  pay  alimiHty  or  to  be  deemed  in  contempt 
of  court,  defendant  appeals.  Beversed. 

J.  Y.  a  Kellogg,  at  Seattle,  tar  apiieUanL 

MOUNT,  J.  On  the  20th  of  Norember. 
1912,  a  decree  of  divorce  was  entered  in  favor 
of  the  respondent,  which,  among  other  thlnga 
awarded  the  respondent  alimony  at  the  rate 
of  926  per  month.  The  appellant  was  in  de- 
fault in  the  payment  of  this  alimony,  and  oa 
the  14th  of  November,  1916,  the  lower  court 
entered  an  order  citing  the  appellant  to  ap- 
pear and  show  cause  why  he  had  failed  to 
pay  the  alimwy,  and  why  he  should  not  be 
punished  for  faUnre  to  comply  with  the  terms 
of  the  divorce  decree.  The  appellant  appear- 
ed to  that  order  and  filed  his  affidavit.  In 
which  he  set  out  in  detail  bis  hnainess  af- 
fairs, alleging  that  he  had  no  prt^rty  and  no 
funds,  and  no  prospect  ot  recei^ng  fnnda 
from  whieh  to  pay  the  alimony,  or  any  paK 
thereof.  This  affidavit  was  not  denied. 
Thereupon  the  court  entered  an  or^r  re- 
i]uirlng  the  appellant  to  pay  to  the  divorced 
wife  the  sum  of  $80  or  be  deemed  in  con- 
tempt of  court  This  appeal  la  prosecuted 
from  that  order. 

In  Holcomb  t.  Holcomb,  63  Wash.  Ml,  102 
Pac.  653,  Boyle  v.  Boyle,  74  Wash.  629.  133 
Pac.  1000,  and  Cromble  v.  Cromble,  88  Wash. 
520,  153  Pac.  306.  we  held,  In  substance,  that 
a  divorced  husband  cannot  be  adjudged  gull^ 
of  contempt  for  foiling  to  pay  alimony  where 
It  appears  by  clear  and  satisfactory  evidence 
that  he  has  neither  the  means  nor  the  ability 
to  do  so.  The  affidavit  of  the  appellant.  In 
which  he  declared  he  had  no  funds  and  no 
moans  of  raising  funds,  being  nndenled. 
brlnf^  him  within  the  rule  stated. 

We  are  of  the  opinion,  therefore,  that  the 
court  erred  In  entering  the  order  requiring 
him  to  pay  the  $50,  <»*  be  deemed  in  contempt 
The  order  appealed  from  to  tiierefbre  re- 
versed. 

ELT/IS,  C.  3*.,  and  OHADWICK,  MORRIS, 
and  HOLCOMB,  JJ.,  concur. 


INGUS  T.  MORTON.    (No.  14S87J 

(Supreme  Cowt  of  Washington.   Jan.  18. 
1918.) 

L  PHTaioiAzrfl  aud  Sdbokons  «=al8(6,  Sh- Ac- 
tion FOB  MALPUCnCB— BTIDBHCB. 
A  bad  result  was  not  of  itself  evidence  of 
negligence  in  an  action  against  a  dentist  for 
malpractice,  nor  did  the  rule  of  res  ipsa  loqui- 
tur have  any  application. 
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2.  FHrmcum  akd  8mau»n  «s>189)— Ao- 

TI0N8  FOB  MALPBACTICE  —  TAKING  CASE 

FBoic  Just. 
Where,  in  an  action  against  a  dentist  for 
malpractice,  there  was  no  testimoQ;  from  ei- 
ther lay  or  Gxi>ert  witneaaes  to  tha  effect  that 
defendant's  treatment  was  aDakillful  or  im- 
proper, or  that  it  was  the  proximate  cause  of 
the  condition  of  plaiotifTs  teeth,  mouth,  and 
sums  testified  to  by  her,  and  it  appeared  that 
she  had  called  on  other  dentists  before  and  aft- 
er her  en^ftsement  with  defendant,  all  of  whom, 
according  to  her  testimony,  worked  on  her  teeth 
to  her  injury,  the  court  did  not  err  in  taking 
the  issoe  of  malpractice  frran  the  jury. 

3.  Affkai.  and  Brbob  «s»854^^Bevibw— 
Reasons  fob  Decision. 

In  an  action  against  a  dentist  for  malprac- 
tice and  breach  t>£  contract,  the  oonrt's  ruHng 
in  taking  the  issoe  of  malpractioe  from  the  ju- 
ry must  be  tested  by  the  instruction  given  and 
the  evidence  in  the  record  irrespeetlTe  of  the 
court's  remark  in  this  connection  that  no  doc- 
tor or  dentist  had  substantiated  plaintlfiTs  the- 
ory of  malpractice,  even  centring  that  the 
case  dci>ended  on  the  nature  of  the  testlmonyt 
and  not  on  the  profession  or  calling  of  the  wft- 
nesses. 

4.  Dahasbs  «=>208(1>— Taking  Oux  rou 

jDBX-^FArLUBE  OF  PBOOF. 

While  the  assessment  of  damages  is  for  tha 
5ury,  it  is  the  duty  of  the  court  to  take  the 
case  from  the  jury  when  there  is  no  evideDce 
-upon  wluch  Buch  a  determination  can  legally 
rest,  as  verdicts  cannot  rest  upon  speculation 
or  conjecture. 

Department  2.  Appeal  tram  Superlwr 
Ooart,  Pmoe  Oonnt; ;  M.  L.  Cnufwd,  Judse. 

Action  1ir  W.  M.  tagOB  agaloBt  A.  O.  Hoi^ 
ton.  mna  a  jndgmoit  tK  i^alntlfl  fbr  an 
Innifflctent  amomit,  ptatntlff  appeals.  Af- 
flmted. 

P.  I*.  Pendleton  and  H.  P.  Burdlck,  both 
of  Tncoma,  for  appellant.  Bates  &  Peterson, 
of  Tacoma,  tot  respondent 


MOBBIS,  3.  Appellant  alleged  in  her  com- 
plaint that  she  contracted  with  respondent 
to  Install  gold  crowns  upon  teeth  both  In 
ber  upper  and  lower  jaws  for  ¥175 ;  that  Id 
accordance  with  her  agreement  she  paid  re- 
spondent $76,  the  balance  to  be  paid  upon  the 
completion  of  the  work;  that  thereupon  re- 
spmdent  entered  upon  the  performance  of 
the  work,  and  that  without  her  knowledge 
and  ctmsent,  and  In  -violation  of  the  agree- 
moit,  be  cut  off  "four  of  ber  teeth  at  the 
roots  and  attempted  to  constmct  bridge  work 
thereon,"  but  that  the  work  was  so  unskill- 
fully  and  negligratly  performed  as  to  be  of 
no  value  to  the  aiweUant,  Leamiuc  these 
facts  prior  to  the  comtdetion  of  the  work,  she 
demanded  of  respondent  that  be  complete  bis 
WOTk  In  accordance  with  the  contract  and 
remedy  the  defects  dalmed  to  exist  in  the 
work  already  done  or  repay  ber  the  $75,  all 
of  which  was  refused.  Then  follow  allega- 
tions of  malpractice  and  a  demand  for  judS' 
ment  for  general  damages  together  with  the 
$75  as  Bpedal  damages.  At  tbe  concluskm  of 
aiveUanfs  case  In  dil^  tbe  lower  court  took 
tbe  case  away  from  the  jury  upon  the  Ques- 


tion of  malpractice,  and  submitted  only  the 
issue  as  to  whether  or  not  respondent  refused 
to  continue  the  work  at  appellant's  demand, 
thus  entitling  her  to  the  recovery  of  the  $75 
as  special  damage.  The  jury  having  so 
found,  and  judgment  being  entered,  the  plain- 
tiff appeals. 

It  is  clear  that  appellant  first  submitted 
herself  to  respondwit  for  the  purpose  of  hav- 
ing gold  crowns  placed  in  her  mouth;  It  Is 
equally  clear  from  appellant's  own  testimony 
that  after  respbndent  had  commenced  his 
work  she  consented  to  a  change  from  gold 
crowns  to  what  is  known  In  the  record  as  a 
"Bicfamond  bridge,"  neceasitatlng  tbe  grind- 
ing  down  of  the  teeth.  There  is  no  testimony 
In  the  record  that  this  work  was  nnaklllfully 
or  negligently  performed,  or  that  it  to  any 
degree  contributed  to  the  conditions  com- 
plained of  by  appellant 

[1]  Accepting  appellant's  testimony  as  to 
the  condition  of  ber  gums  and  teeth,  the  law 
is  well  settled  that  a  bad  result  Is  of  itself 
no  evidence  of  negligence  in  actions  of  this 
character,  neither  can  she  predicate  ber  re- 
covery npoa  the  rule  of  res  Ipsa  loquitur, 
such  rule  having  no  ai^llcation  to  a  case  like 
this.  On  th^  two  propositions  the  law  is 
clear.  McGraw  T.  Kerr,  iffi  Oola  Aw.  163, 
128  Pac.  870. 

[2]  Appellant  complains  of  a  remark  made 
by  the  trial  judge  In  talking  the  malpractice 
feature  of  the  case  away  troni  the  jury  to  tha 
effect  that  no  doctor  or  dentist  had  substan- 
tiated her  theory  of  malpractice.  It  may  be 
conceded  that  In  malpractice  cases  the  case 
is  made  by  the  nature  of  tbe  testimony  and 
not  by  the  professi<m  or  calling  of  tbe  wit- 
nesses, as  is  said  in  Wynne  v.  Harray.  M 
Wash.  379,  165  Pac.  67.  l^ere  are  many 
conditions  and  effects  relevant  to  a  malprac- 
tice case  "concerning  which  even  a  layman 
is  possessed  of  knowledge  sufitclent  to  render 
hta  evidence  on  such  a  subject  competent" 
There  was  In  this  ease,  bowevw,  no  testimony 
from  either  lay  or  expert  witnesses  to  the  ef- 
fect that  the  treatment  of  tbe  respondent 
was  unskillful  or  Improper,  or  that  it  was 
the  proximate  cause  of  any  Injury  complained 
of  by  a^llant  CcMicedlng  that  appellant 
c<Mrrectly  testified  as  to  tbe  condition  of  ber 
teetb,  mouth,  and  gums,  and  that  such  evi- 
dence was  snffidentl  to  take  her  case  to  the 
jury  If  otberwise  sufficiently  supported  with- 
in the  issuei  she  also  testified  that  she  had 
called  on  a  number  ot  dentists  fbr  profession- 
al work,  some  not  long  b^ore,  some  not  loiy; 
after,  ber  engagemmt  with  re^ndent,  all  of 
whom,  according  to  her  testlmonr,  worked  on 
her  teeth  to  ber  injury. 

[8]  There  was  nothing  In  the  evidence  that 
would  justify  the  jury  In  determining  that 
reecraodent  was  responsible  for  tbe  condition 
owqilalned  of.  Irrespective  ot  tbe  court's 
remarks  as'to  the  absenccPUC  eaEpert  tsatlffle* 
ny,  the  ruling  must  be  tested  by  the  Instnio- 
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tlon  given  to  the  Jury,  and  whether  or  not 
this  Instmctlon  finds  support  In  the  record. 
The  Instmctlon  was: 

"The  court  instructg  you  that  the  question  of 
whether  or  not  the  defeudaut  was  guilty  of  mal- 
practice in  this  case  baa  been  taken  out  of  your 
consideration  because  of  the  lack  of  legal  evi- 
dence to  support  that  contention,  and  therefore 
your  duty  in  this  case  is  Ihnited  to  determinine 
whether  or  not  the  defendant  refnsed  without 
good  reason  to  complete  his  contract  aceordins 
to  the  terms  thereof." 

Under  the  facts  in  Issue  between  the  par- 
ties this  Instruction  was  correct  To  hare 
submitted  the  case  to  the  jury  on  any  other 
theory  would  have  been  undoubted  error. 
The  only  evidence  In  the  record  falling  within 
the  instruction  was  the  failure  of  respondCTt 
to  complete  his  contract  or  to  return  to  ap- 
pellant the  $76  paid  by  her. 

[4]  It  Is  true,  as  contended  by  appellant, 
that  the  assessment  of  damages  is  tor  the  ju- 
ry. It  Is  likewise  true  that  It  is  the  duty  of 
the  court  to  take  the  case  away  from  the  jury 
when  there  is  no  evidence  upon  which  such  a 
determination  can  legally  rest.  Verdicts  can- 
not rest  upon  speculation  or  conjecture,  bat 
there  must  be  some  substantial  fact,  however 
controverted  it  may  be,  upon  which  the  Jury 
can  rightly  base  an  estimate  of  the  damage 
suffered.  Where  there  is  no  fact  as  in  this 
case  there  is  nothing  to  assess. 

Finding  1^0  error,  the  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  MOUNT,  HOLCOMB. 
and  OHADWICK,  JJ.,  cmcnr. 


ANDBBSON  et  al.  v.  CITT  OF  SEATTLE). 
(No.  14068.) 

(Supreme  Court  of  Washington.  Jan.  18, 1918.) 

New  Tbial  «»32— Misconduct  of  Pbevail- 
iNG  Pabtt— False  Testxmont— Discbktiok 
of  Coubt. 

Where  plalotilC,  suing  a  dty  for  personal 

injurieB,  gave  false  testimony  of  the  date  of  her 
marriage,  not  relating  to  toe  negligence  of  the 
city  or  amount  of  dami^es.  and  such  negligence 
and  damages  were  established  by  disintereBted 
witnesses,  there  was  no  abuse  of  discretion  in 
denying  a  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  the  prevailing  party,  especially 
where  the  trial  court  was  of  the  opinion  that 
the  false  testimony  of  plaintiff  gave  an  unfa- 
vorable aspect  and  caused  the  amount  ot  iam- 
agea  to  be  less  tiian  they  would  otherwise  have 
been. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  M.  Elizabeth  Anderson  and  Jo- 
s^h  Anderson,  her  husband,  against  the 
City  of  Seattle,  a  municipal  corporation. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Hugh  M.  Caldwtil  and  Frank  S.  Qilffltb, 
of  Seattle,  ftor  appelant.   J.  P.  Ball 
and  Wm.  T.  O.  Ban,  both  of  Seattle,  for  re- 
spondents. 


MAIN,  X  The  purpose  of  t*  Is  action  was 
to  recover  damages  for  personal  injuries 
sustained  by  one  of  the  plaintiffs,  M.  Kliza- 
beth  Anderson,  on  account  of  the  negligence 
of  the  defendant.  The  cause  was  tried  to 
the  court  and  a  Jury,  and  resulted  in  a  ver- 
dict in  favor  of  the  plaintlifs  in  the  sum  of 
$100.  Motion  for  a  new  trial  being  made  and 
overruled,  judgment  was  entered  mXKi  the 
verdict.    The  def^dant  appeals. 

One  of  the  grounds  stated  In  the  motion 
for  a  new  trial,  and  the  only  one  here  neces- 
sary to  notice,  was  misconduct  of  the  pre- 
vailing party.  The  misconduct  complained 
of  was  the  false  testimony  of  Mrs.  Anderson 
upon  a  matter  which  affected  her  credibility 
only.  The  negligence  of  the  dty,  the  fact 
of  the  injury,  and  the  ext«it  thereof  were 
established  by  the  testimony  of  disinterested 
witnesses.  If  the  testimony  of  Mrs.  Ander- 
son were  disregarded  in  its  entirety,  the  evi- 
dence would  sustain  a  more  substantial  re* 
covery  than  that  awarded  by  ttie  Jury.  The 
appellant  offered  no  evidence  upon  the  trial 
in  Its  own  behalf.  The  cross-examination 
of  Mrs.  Anderson  made  It  very  apparent  that 
she  was  not  telling  the  truth  as  to  the  date 
ot  her  marriage.  TOe  trial  court  was  of  the 
opinion  that  this  gave  an  unfitvorable  aspect 
to  the  case,  and  caused  the  failure  to  recover 
more  than  the  amount  mentioned.  It  was 
not  an  abuse  of  discretion  on  the  part  at.  tlie 
trial  Judge  to  decline  to  grant  the  motion  for 
a  new  triaL  It  must  be  ronembered  tliat 
this  is  not  a  case  where  the  false  teattnoor 
related  to  any  material  fact  whldi  was  c«- 
sential  to  a  recovery  or  the  amount  theieoCL 

The  Judgment  will  be  affirmed. 

ELLIS,  C.  X.  and  PABKER,  FULLER. 
TON,  and  WEBSTER,  JJ.,  concur. 


OTTO  V.  ENGLAND.    (No.  14261.) 
(Supmne  Ooort  of  Washington.  Jan.  17. 1918.) 

1.  Chattel  MoBraAOBs  «=»32  —  Vauditt  — 

ConSIDEBATIOR. 
A  chattel  mortgage  on  lo^  given  a  party 
fnmiBbing  the  money  with  which  to  buy  them, 
under  an  arrangement  for  financing  the  bunDess 
indulged  in  for  some  time,  waa  not  nAi  for 
want  of  consideratitHL 

2.  Baneruptct  «»188(1)  —  OuTm.  Mosr- 

OAOEB  ^301— DU0BIFTK>N  OF  PBOKBTT. 

Where  a  chattd  mortgage  on  logs  descrttted 
them  as  in  the  mortgagor's  boom  at  a  certain 
ploce,  when  in  fact  taey  had  been  delayed  and 
did  not  reach  the  boom  until  12  days  after  the 
mortgage  was  given,  though  there  was  a  tet^- 
oical  defect  in  the  deaeription  of  property, 
it  was  sufficient  as  between  the  parties,  and  as 
against  other  parties  not  acquiring  rights  be- 
fore the  logs  reached  the  boom,  indodin^  « 
trustee  appointed  in  bankruptcy  proceeduisB 
subsequently  instituted;  hia  fien  dating  Sum 
the  bankruptcy  proceedlnn  and  not  alnctiiic 
the  standing  or  validity  of^nens  theretofore  pei^ 
fected. 
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8.  Bankbttptot  «B»S06~Jtn>oiiiHTB~Rmn 
OF  TKVtnm. 
Where  cbe  decree  in  a  suit  to  foreclose  a 
chattd  mortgage  prior  to  bankruptcy  proceed- 
ings efltabllsb«d  the  validity  of  the  lien  of  the 
mortgage  on  certain  logs  end  shingles,  the  trus- 
tee in  bankniptcy  had  no  greater  rights  than 
tbode  posseseed  by  the  bankmpt  when  tlie  t>aak- 
mptcy  proceedings  hegan,  as  the  bankruptcy 
proceedinga  cftnld  not  enlarge  the  interest  of  the 
bankmpt 

Department  2.  Appeal  frmn  Superior 
Court,  King  County ;  J.  T.  Bonald,  Judge. 

Action  by  W.  H.  Otto  against  Fred  A. 
fiogland.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Casslus  B.  dates,  ot  Seattle,  and  Louis 
A.  Merrick,  of  Et-erett,  for  appellant.  Alex- 
ander &  Bundy,  of  Seattle  for  respondent. 

MOBRIS,  J.  The  appellant  in  this  action 
Is  seeking  to  recover  from  the  respondent  on 
the  theory  that  the  respondent  had  for  his 
own  use  and  boiefit  disposed  of  logs  and 
shingles  belonging  to  the  banlinipt  of  the 
valne  of  |2,S00.  The  facts  as  fonnd  by  the 
lower  ooorC  and  sustained  by  the  record  are 
these: 

The  Slonz  Shingle  Company  was  organized 
in  1912  by  a  number  ot  dhlnxie  mill  WOTkers 
as  a  co-operatlTe  company,  and  was  In  Au- 
gust ot  tfaat  year  In  posBeaaion  of  a  dili«le 
mill  at  E^onds  under  a  contract  of  pur- 
diase.  The  company  had  no  funda  vlth 
wUch  to  purchase  logs,  and  for  tbe  purpose 
ot  obtaining  sudi  funds  mtraed  Into  an  or- 
nngement  with  tlie  respondent,  whereby  he 
undertook  to  furnish  capital  to  supply  the 
mill  with  logs,  taking  as  security  a  chattel 
mortgage  vpoa  the  logs  and  manufacttired 
shingles,  nils  arrangement  was  carried  out 
in  aereral  instances  between  the  time  of  Its 
making  and  the  date  of  the  transaction  here 
Invcdved.  On  December  21, 1912,  the  edilngle 
OHupany  desired  to  purchase  a  shipment  of 
If^  from  the  Paget  Mill  Company,  and  aip- 
plled  to  the  respondent,  under  the  above  ar- 
rangement, to  furnish  the  money.  Respond- 
ent promised  a  compliance  with  the  request  to 
tbe  satlBfttctim  of  the  mill  company,  and  the 
shinide  company  took  possession  of  the  lof^ 
and  towed  them  to  Everett  While  lying  at 
Everett  the  boom  was  broken  and  tbe  logs 
wmt  oa  the  beodi.  Due  to  this  fact  and 
unfavorable  weather  conditions  the  logs  did 
not  reach  the  shingle  company's  boom  at  Ed- 
monds until  January  26,  1918.  In  the  mean- 
time, tmder  date  ia  January  14th,  the  shli^le 
company  exscnted  the  usual  mortgage  to  re- 
spondent to  cover  the  advanc^neot,  amount- 
ing to  f 2,407.44.  describing  the  logs,  as  It  had 
been  accustomed  to  do  in  former  mortgages, 
as  "all  the'l(^  Induded  In  tbe  boom  of  the 
party  ot  the  second  part  at  Edmonds,  Wash- 
ington," when  as  a  matter  of  f«et  the  logs 
were  at  that  time  at  Etverett.  Ou  February 


20,  1013,  the  shbigle  company  went  Into  In- 
Tolnntary  bankruptcy. 

This  mortgage  to  reepoedent  is  now  at- 
tacked upon  the  ground  that  It  was  an  at- 
tfnapt  on  the  part  of  tbe  shingle  company  and 
respondent,  well  knowing  the  insolvent  condi- 
tion of  the  shingle  company,  to  prefer  the 
respondent  over  other  creditors,  and  uimn 
the  further  ground  that  at  the  time  of  the 
giving  of  the  mortgage  tlie  logs  described  as 
witbln  the  mill  boom  at  Edmonds  were  not 
there  but  at  Everett.  Upon  the  last  point  tbe 
finding,  sustained  by  the  record,  is  that  at 
the  time  of  tbe  execution  of  the  mortgage 
the  logs  had  been  ordered  towed  to  Edmonds, 
and  tfaat  it  was  anticipated  that  when  tbe 
mortgage  reached  respondent  the  logs  would 
be  in  the  mUl  boom,  that  respondent  so  under- 
stood, and  believed  at  the  time  he  recorded 
his  mortgage  that  tbe  logs  were  at  the  mill, 
and,  so  believing,  sent  his  check  to  the  Puget  - 
Mill  Company  in  payment  of  the  logs.  On 
February  17th.  the  shingle  company  being 
conscious  of  its  Insolvency,  delivered  to  re- 
q>ondent  the  logs  then  on  band  and  tbe  shin- 
gles manufactured  from  the  logs  that  had 
been  cut,  with  the  understanding  that  re- 
spondent would  cut  the  remaining  toga  Into 
shingles,  dispose  of  the  shlni^e^  and  Bpply 
tbe  proceeds  upon  the  Indebtedness  secured 
by  the  mortgage^  Bespondent  thereupon  took 
possession  ot  the  manufactured  shingles  and 
the  nnnit  logs,  and  commenced  an  action  In 
tbe  superior  court  of  Snoh<milHh  county  to 
foreclose  his  mortgage.  A  receiver  was  ap- 
pointed, who  took  possesion  of  the  logs 
and  diin^es,  and  in  due  time  a  decree  was 
entered,  sustaining  respondent's  mortgage 
lien  and  directing  the  receiver  to  pay  the 
same.  It  la  further  fiound  In  the  same  find- 
ings, and  sustained  by  the  record,  that  at 
the  time  of  the  giving  of  the  mortgage  then 
was  no  intent  on  the  part  of  Qie  shingle  com- 
pany or  respondent  to  defraud  or  embarrass 
other  creditors  of  tbe  shingle  company,  end 
that  tbe  shingle  company  was  thm  solvent; 
the  insolvency  of  the  shingle  company  arising 
later,  when  from  lack  of  capital  and  dissen- 
sions among  the  men  it  detra-min£3  to  cease 
operatlrais,  thus  losing  the  value  of  the 
equity  in  tbe  mill  prc^rty  and  Improve- 
ments. 

[1,2]  The  case  thus  presents  two  ques- 
tions: First,  was  the  mortgage  void  for 
want  of  consideration?  and.  second,  was  It 
void  because  of  error  In  the  description? 
Upon  the  first  question  little  need  be  said. 
There  is  in  our  oplnltm  no  question  of  the 
good  faith  ot  the  transaction.  The  parties 
were  following  a  custom  Indulged  in  for  some 
time  previous  tor  financing  the  business. 
Each  party  had  kept  faith  in  carrying  out 
the  arrangement,  and  the  consideration  for 
the  mortgage  was  ample.  There  was  an  uq- 
queetioaed'  technloal  defect  in  the  descrip- 
tion of  tbe  property  Included  In  the  refer- 
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ence  to  the  logs  as  tben  In  the  mlU  boom, 
when  as  a  matter  of  fact  they  were  In  Vtver- 
ett  As  between  tbe  parties  tbe  descrlptkm  Is 
sufficient.  Bonne'rlere  t.  Cole,  90  Wash. 
B26, 156  Pac.  527.  It  is  not  claimed  that  any 
of  them  were  misled  by  this  error  In  describ- 
ing the  logs  or  that  they  acquired  any  rights 
between  January  14th,  the  date  of  the  mort- 
gage, and  January  2^,  the  date  when  the 
logs  actually  reached  the  mill  boom  and  an- 
swered the  description  of  the  mortgage.  It  is 
nnqnestloDed  that  at  the  time  of  the  glrtog 
of  the  mortgage  it  was  the  belief  of  the  par- 
ties to  it  that  the  logs  were  properly  described 
as  then  in  the  miU  boom. 

"Where  property  intended  to  be  placed  in  a 
partieulaT  location  is  described  as  thercda,  it 
would  seem  that  the  description  is  good  when 
the  property  is  placed  Id  such  location,  at  least 
as  against  persons  with  actual  notice,  or  except 
as  against  intervening  rights,  and  it  is  not  neces- 
sarz  that  the  rariance  be  corrected  in  equity." 
11  h.  J.  472. 

A  like  principle  Is  announced  In  Pacific 
Coast  Biscuit  Co.  V.  Perry,  77  Wash.  852, 137 
Pac.  483,  where  It  was  held  that  an  unrecord- 
ed chattel  mortgage  Is  valid  as  between  the 
parties  and  creditors  subsequent  to  its  execu- 
tion, who  acquired  no  specific  Hen  upon  the 
property  prior  to  the  time  It  was  filed  for 
record.  Tbe  appellant,  as  trustee  in  bank- 
ruptcy. Is  under  the  Bankruptcy  Act  likened 
unto  a  creditor  with  a  specific  lieu  dating 
from  the  bankruptcy  proceedings;  but  this 
does  not  affect  the  standing  or  validity  of 
liens  perfected  prior  to  the  bankruptcy  pro- 
ceodlug.  Big  £'our  Imp.  Co.  v.  Wri^t,  207 
Fed.  635,  12S  a  0.  A,  677,  47  L.  B.  A.  (X.  &) 
1223. 

[8]  Again  It  must  be  noted  that  in  the 
mortgage  forecloenre  proceedings  prior  to  the 
bankruptcy  proceedings  the  court  In  its  de- 
cree had  established  the  validity  ot  the  lien 
upon  these  logs  and  shingles.  The  appellant 
having  the  same  Interest  in  the  logs  and  shin- 
gles that  the  bankrupt  had,  the  bankruptcy 
proceedings  could  not  enlarge  this  interest, 
nor  give  the  trustee  any  greater  rights  than 
that  possessed  by  the  bankrupt  when  the 
banki^ptcy  proceedings  began.  Jennings  t. 
Schwartz,  86  Wash.  202,  149  Pac.  947; 
Thompson  v.  Fairbanks,  196  U.  S.  516,  25  Sup. 
Ct  308,  49  L.  Ed.  577;  In  re  Garcewidi, 
116  Fed.  87.  63  O.  0.  A.  510. 

It  follows  that  the  Judgment  is  right,  and  it 
Is  affirmed. 

£LLIS.  G.  J.,  and  M0U2<)T,  HOLOOMB, 
and  GHADWXGK,  JJ^  ooncar. 


STATE  V.  HATUPIN.    (No.  14258.) 
(Supreme  Court  of  Washington.  Jan,  15, 1918.) 
1.  EHnEZZi.EMBHT  ^^44(2)  —  Intent  —  In- 

While  on  a  trial  for  6m  lareeiiy  of  money 
collected  by  defendant  for  the  prosecuting  wit- 


B^OBTBB  (Wasli. 

ncM  and  coBverted  to  hie  own  um.  hia  intantion 

was  a  necessary  ingredient  of  tlw  erime,  It  was 

to  be  inferred  from  ail  the  facts  *aad  circom-- 
stances  surrounding  th«  case. 

2.  OaiMiNAL  Law  «=>361(1)— Bvidbhcb— Ex- 

PLAN ATOBT  TESTIKONT. 
Ob  a  trial  for  larceny  of  money  collected 
by  defendant  for  the  prosecuting  witness,  where 
tbe  prosecuting  witness,  in  view  of  a  contem- 
plated settlement  had  made  an  affidavit  in 
which  she  stated  that  she  had  become  cravinced 
that  defendant  did  not  intend  to  defrand  her  <tf 
the  monc7(  It  was  not  error  to  permit  her  to 
explain  the  affidavit  and  her  statements  made 
therein. 

3.  Crihinal  IiAW  ®s»lie9(l)  —  Affsai.  — 
Habuiass  Esbor— Admission  of  Bvidbncb. 

On  a  trial  for  laicmy,  the  admisson  of  evi- 
dence that  the  prosecuting  witness  had  been 
sick  and  In  bed  a  long  time  prior  to  the  trial 
was  not  prejudicial  error. 

4.  Embezzlement  «=»44^— Suffictenot  or 
Evidence— DsQBXE  of  Offense. 

On  a  trial  for  the  larceny  of  money  collect- 
ed by  defendant  for  the  prosecuting  witness, 
where,  though  it  appeared  uat  he  received  $29 
belonging  to  the  prosecuting  witness,  there  was 
evidence  showing  tbat  he  daimed  $5  as  hia  fee 
for  making  the  collection,  a  verdict  finding  him 
guilty  of  petit  lanwny  was  supported  by  the 
evidrace,  as  the  jnry  evidently  concluded  that 
$6  belonged  to  defendant,  and  that  |24  was  all 
that  he  converted  to  his  own  use. 

5.  Embezzlement  ^3>52— Extent  of  Punish- 

HE  NT. 

Where  defendant  was  fonnd  guilty  of  petit 
larceny  for  converting  to  his  own  use  $24  col- 
lected for  the  prosecuting  witness,  a  sentence 
imposing  a  fine  of  $300  and  impriSMiment  for 
one  year  in  the  covatv  Jail  was  within  the  trial 
court's  discE^ion,  and  not  ezeeisiv& 

Department  2.  Appeal  from  Superior 
Court,  King  Coanty;  Kenneth  Vaddutoeli, 
Judge. 

William  Hatupln  was  convicted  ci  petit 
larceny,  and  he  appeals.  Affirmed. 

Robert  W.  Walte  and  John  P.  Dore,  both 
of  Seattle,  for  appellant  Alfred  H.  Londin, 
Everett  0.  ElUs.  and  Joseph  A.  Barto,  all 
of  Seattle,  for  the  Statb 

MOUNT,  J.  Ttm  aintellaiit  was  omvkted 
of  tbe  CEbne  of  larceny  mi  an  Iztformatkm 
charging  blm  with  feloniously  converting  to 
bis  own  use  9Sld,  the  property  of  Ghrysantbe 
Olrassonos.  It  was  admitted  at  the  trial 
that  the  prosecuting  witness  engaged  the  ap- 
pelant to  collect  for  her  a  note  for  $25  and 
Interest  After  endeavoring  to  collect  tbe 
note.  aKKllant  placed  it  with  an  attorney, 
who  brought  suit  upon  the  note  and  recovered 
Judgment  for  the  face  of  tbe  note,  costs,  at- 
torney's fees,  and  InteraBt  Thereafter  tlw 
attorney  collected  a  portloa  of  the  Judgment, 
and,  after  taking  out  his  fees^  turned  over 
$6  to  the  app^nt  Later  iqppeUant  col- 
lected  $24  frwn  the  Judgment  dditor;  tluit 
being  tbe  balance  dne  upon  tbe  JodgmoiL 
This  nMmey  waa  narer  paid  to  the  proseent- 
ing  witness.  Upon  a  trial  of  tbe  case  to  a 
Jury,  thb  amwllant  wa*  ftrand  goUty  of  petit 
larceny,  and  thweafter  sentenced  to  pay  a 
fine  of  $300,  and  serve  one  year  In  the  con- 
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ty  }aSL  This  appeal  Is  from  that  judgment 
The  appellant  urges  three  points  for  a  re- 
Tersal,  as  follows:  <1)  Error  In  the  admission 
of  testimony;  (2)  Insnfficlency  of  the  erl- 
dence  to  Juiitl^  a  verdict  of  petit  larceny; 
and  (3)  excesslTe  Judgment  We  shall  briefly 
notice  these  CMitentlons. 

[1,2]  Upon  the  trial  counsel  for  the  ap- 
pellant demanded  of  the  prosecuting  attorney 
on  affidavit  which  was  made  by  the  prosecnt- 
Ing  witness,  after  the  action  was  begun.  In 
this  affidavit  the  prosecuting  witness  stated 
that  she  had  become  convinced  that  the  ap- 
pellant did  not  Intend  to  defraud  her  of  the 
money.  While  she  was  on  the  stand,  counsel 
for  the  state  asked  her  several  questions  re- 
ferring to  this  affidavit,  and  whether  she  had 
become  convinced  that  the  appellant  did  not 
Intend  to  d^rand  her.  Tbe  court  permitted 
her  to  answer  these  qaestions.  It  la  plain 
from  the  record  that  the  prosecution  was 
here  endeavoring  to  anticipate  a  cross-exam- 
ination by  counsel  for  the  appellant  It  la, 
no  donbt,  true  that  the  intention  of  the  appel- 
lant was  a  necessary  Ingredient  of  the  crime 
charged,  but  that  Intention  Is  to  be  inferred 
from  all  the  facts  and  drcumstances  sur- 
rounding the  case.  It  was  shown  upon  the 
trial  that  this  affidavit  was  made  by  the 
prosecuting  witness  In  view  of  a  settlement 
which  she  had  been  Invited  to  make  after  the 
prosecution  was  commenced.  The  settle- 
ment, however,  was  never  made,  and  she  re- 
tained the  affidavit  In  her  prasession.  We 
are  satlsfled,  under  the  circumstances  here 
shown,  that  It  was  not  error  to  permit  her  to 
ecplaln  the  affidavit  and  ber  statements  there- 
in made. 

[S]  It  is  next  contended  that  the  court  erred 
In  recdving  evidence  from  the  prosecution 
wftnem  to  fha  ^Eect  that  die  had  been  sldt 
and  In  bed  a  long  time  prior  to  the  trial. 
We  think  there  was  no  prejndl^l  error  In 
any  of  this  teettmony. 

[4]  It  la  next  contended  by  tiie  appellant 
ttiat  fiiere  la  no  jnstiflcatlon  for  a  verdict  of 
petit  lareeny*  beeanfle  it  Is  eonceded  that  the 
appeUant  received  f2&  In  mon^  belong^g  to 
the  prosecuting  witness,  and  that  because 
ttw  Jury  returned  a  verdict  of  petit  larceny, 
tbe:^  necessarily  fennd  that  the  appelluit  was 
not  gollty  of  grand  larceny ;  and  it  la  argned 
Oiat  there  can  be  no  conviction  In  ttie  case. 
There  is  evidence  in  the  record  which  shows 
that  the  appellant  clataned  fS  Car  bis  faes 
for  making  tbe  collection.  The  Jury  evldoit' 
ly  condnded  firom  this  that  fS  of  the  f29 
belonged  to  thB  ai^ellant,  as  bis  fee  for  the 
collection,  and  that  since  $24  was  an  that 
tbe  appdlant  had  convnted  to  bla  own  use, 
he  was  therefbre  guilty  of  petit  larceny  only. 
We  tbink  there  Is  no  merit  In  tbe  omtentloD 
tbat  there  was  no  evldwce  npcm  wbl<ft  a 
verdict  of  petit  larceny  conld  be  maintained. 

Appellant  also  argues  that  the.evldaMe  ia 
Insufficient  to  justify  a  verdict  for  petit  lar- 


c^y,  because  the  appellant  had  become  ob- 
ligated to  pay  a  doctor's  bill  for  the  prose- 
cuting witness,  and  was  authorized  to  retain 
tbe  $29  until  the  doctor's  blU  was  paid.  A 
reading  of  the  evidence  convinces  us  that  he 
did  not  obligate  himself  to  pay  the  doc- 
tor's bill  until  after  the  prosecution  was  com- 
menced. At  beet  tlds  was  a  mattor  of  de- 
fense and  made  a  qneBtl<m  of  fact  tm  the 
jury. 

[B]  It  is  next  argued  that  the  judgment 
and  verdict  are  excessive.  The  sentence  was 
clearly  within  the  discretion  of  the  trial 
court,  and  we  are  not  convinced  that  It  is  ex- 
cessiva 

We  find  no  reversible  «rror  In  the  record, 
and  the  judgment  ia  therefore  a<wn»Mm. 

EliUS,  O.  J.,  and  GHADWIGK,  MOBXtIS, 
and  HOLCOMB,  JJ.,  ooncnr. 


TBiSLISR  B8TATB,  he.,  v.  GONTINlDNTAIi 

distbibhting  ca  et  al 

(Ko.  1414a) 

(Supreme  Oonrt  of  WaaUngton.  Jan.  16, 1918.) 

LANniOBO  AND  TslTAIfT  ^S>199%— XjeABT— 

PEEiaasioM  FOB  8Ai«oif— BmcT  or  Pkohi- 

BmOK  IjAW* 

Provision  of  a  lease  that  tbe  premises  may 
be  used  for  a  saloon,  wltii  statement  how.  If  so 
used,  tbe  bnslneBs  sbaU  be  conducted,  creates 
a  pemuaaive,  and  not  a  raatricttd.  tue,  so  that 
rent  may  be  recovered,  notwlthstandrng  enact- 
ment of  prohibition. 

Dopartment  2.  Apge&l  tnm  Superior 
Goart,  King  Gonntr;  James  T.  Ronald, 
Judge 

Actl<Hi  by  tbe  Yetfer  Batate,  Inoorpwated, 
against  tbe  Contln^tal  Distributing  Com- 
pany and  otiiers.  Judgment  for  plaintiff,  and 
defendants appeaL  Affirmed.. 

Green,  Henry  A  Bemridi,  of  Seattle, 
for  appellants.  Hughes.  McMIcken,  Dovell  A 
Baniaey,  of  Seattle  for  nepaaOmL 

MORRIS,  J.  Action  to  reoover  rent  for 
use  of  premises  occupied  prior  to  January  1, 
1916,  as  a  saloon.  The  controlling  question  Is 
the  proper  construction  of  tbe  lease  expiring 
March  31, 1916,  and  the  effect  up<m  this  lease 
of  <^pter  2,  p.  2,  Laws  of  1915  (Rem.  Code, 
I  6262 — 1  et  seq.),  under  which  the  sale  of 
intoxicating  liquors  became  unlawful  In  this 
state  after  January  1,  1916.  The  material 
portions  of  the  lease  are: 

"That  the  said  party  of  the  first  part  does  by 
these  presents  lease  and  demise  unto  the  parties 
of  the  second  part  those  certain  premises  *  *  * 
being  tiie  same  premises  now  occupied  as  a  sa- 
loon. *  •  «  That  the  said  premises  hereby 
demised  may  be  used  for  the  purpose  of  carry- 
ing on  and  conducting  therein  a  saloon  for  re- 
tail sales  only,  •  •  *  and  in  case  the  said 
premises  are  used  tvr  saloon  purposes,  It  ia  ex- 
pressly understood  and  agreed  that  no  draught 
beer,  ale,  porter,  or  other  malt  liquors  tbaU-  be 
sold  in  Baid  premises,  except  from  two  kegs  an- 
der  the  bar,  and  to  be  drawn  from  only  two 
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apicots,  nor  shall  any  cigar  stand,  other  than 
the  usual  cigar  case  in  firBt-claes  salooaa,  be 
maintained  or  conducted  therein,  nor  shall  there 
be  any  oookinK  carried  on  in  said  premfses,  but 
the  same  shall  be  at  all  times  used  only  for  the 
purpose  of  a  hlgb-dasB,  orderly,  aod  Tespectable 
saloon,  subject  to  the  restrictions  hereinbefore 
set  forth." 

Subsequrait  clauses  provide  tbat  tbe  les- 
sees will  keep  barmless  tbe  lessors  from  all 
claims  arising  out  of  any  suit  or  claim  for 
damages  against  tbe  lessors  by  reason  of  tbe 
sale  of  intoxlcatlDg  liquors  to  auy  person. 

Our  inqulrj-  is  to  be  determined  by  refer- 
ence to  tbe  cases  of  Hayton  v.  Seattle  Brew- 
ing &  Malting  Co.,  66  Wash.  248,  119  Pac. 
739.  37  L.  R.  A.  (N.  S.)  482,  Ann.  Ca&  1912C, 
1050;  Stratford  T.  Seattle  Brewing  &  Malt- 
ing Co.,  94  Wash.  125,  162  Pac.  31,  L.  R.  A. 
1917C,  931,  and  Brunswlck-Balke-CoUender 
Co.  V.  Seattle  Brewing  &  Malting  Co..  98 
Wash.  12.  167  Pac.  58.  In  tbe  Hayton  Case 
the  lease  provided : 

"The  party  of  the  second  part  may  during  tfas 
life-  of  this  lease  carry  on  and  conduct  a  retail 
saloon  business  in  tbe  building." 

This  language  was  held  to  create  a  per- 
missive and  not  a  restrictive  use.  In  the 
Stratford  Case,  tbe  lease  provided  that  "said 
lessees  sball  not  use  said  premises  for  any 
otber  purpose  than  tbat  of  a  saloon."  This 
was  held  to  create  a  restrictive,  and  not  a 
perminive,  use.  Both  of  these  cases  are 
referred  to.  and  tbe  distinction  between  them 
pointed  out,  in  the  BrunswIck-Balke-CoUen- 
der  Oase,  where  the  language  of  tiie  lease 
was: 

"The  premises  are  hereby  leased  to  the  lessees 
for  the  purpose  ot  conductiDg  a  saloon  and  sell- 
ing liquors  at  retail  therein." 

This  and  oQier  portions  of  tbe  lease  there 
referred  to  were  held  to  mean  that  tbe  par- 
ties to  the  lease  had  but  one  purpose  In  mind 
in  entering  into  the  lease,  the  use  and  oe> 
aipancy  of  the  premises  for  saloon  purposes; 
it  being  our  opinion  that  tbe  lease  evidenced 
a  restrictive  intent,  and  the  effect  was  tbe 
same  as  if  the  premises  were  restricted  to 
that  particular  use  as  In  the  Stratford  Case. 

This  lease  falls  neither  wltblo  the  Strat- 
ford Case,  as  containing  a  restrictive  clause, 
nor  within  the  Brunswlck-Balke-Collender 
Case,  as  evidencing  a  restrictive  Intent  con- 
strued as  a  restrictive  clause.  Its  class  la 
clearly  that  of  the  Hayton  Case,  creating  a 
permissive  use.  The  controlling  clause^  "The 
said  premises  hereby  demised  may  be  used 
for  tbe  purpose  of  carrying  on  and  conduct- 
ing therein  a  saloon,"  Is  identical  In  meaning 
witli  "the  party  of  the  second  part  may  dur- 
ing tbe  life  of  this  lease  carry  on  and  con- 
duct a  retail  saloon  business,"  the  language 
of  the  Hayton  lease.  The  subsequent  refer- 
ences to  tlie  manner  of  conducting  the  busi- 
ness. If  occupied  as  a  saloon,  are  oiify  cpodl- 
tionat  upon  tbe  permissive  use,  and  are  nei- 


ther restrictive  clauses  nor  do  thejr  opmtx 
to  create  a  reetrictlTe  Intent 

These  observatifma  mahe  it  clear  that  the 
judgment  below  was  correct,  and  it  is  there- 
fore affirmed. 

ELLIS,  C.  J.,  and  MOUNT.  HOLGOMB, 
and  GHADWXCE.  JJ.,  (xmcur. 


STATE  V.  CAMPBELL.   (No.  14482.) 
(Supreme  Court  of  TTashlngton.   Jan.  16t,  1918.) 

1.  Embezzlemeitt  «s»14— ElLXiiBirxs— Extbkt 
OF  Agency. 

In  determining  whether  relationship  Is  an 
agency  so  as  to  support  conviction  for  larceny 
by  embezzlonent,  the  duration,  or  scope  of  the 
agency,  is  not  Important,  if  the  agency  actually 
existed. 

2.  EmBKZZLBVENT  «=>14— EUICBRTB— EXTEirr 

OF  Agency—" AOBNT." 
One  to  whom  note  and  mortgage  were  deliv* 
ered  for  collection  is  an  agent  of  the  payee  with- 
in the  statute  against  larceny  by  embezzlement. 

[Ed.  Note.— For  other  definitions,  see  Wordu 
and  Phrases,  First  and  Second  Sexies,  Agent.] 

8.  EUBBZZEKUIIIT  9=31  llf^  —  IlimT  —  BtX- 

DENCK. 

Intent  to  deprive  owner  of  his  note  and 
mortgaeo  Is  sufficiently  shown  by  act  of  one 
with  whom  they  were  left  for  collection  in  sell- 
ing them  and  coDrotlni  tbe  proceeds  to  his  owa 

use. 

4.  EUBEZZUaiENT  4=923— pATHSNT—ErXVCT. 

Attempt  of  embezzler  to  repay  his  piind- 
pal  does  not  bar  or  Impede  proeecotion  the 
8tat& 

Department  1.  Appeal  from  Superior 
Court.  Spokane  County;  E.  H.  Sulliran. 
Jndge. 

Colin  Campbell  was  convicted  of  grand  lar^ 
ceny,  and  he  appeals.  Affirmed. 

Crandell,  Williams  A  Crandell  and  John 
Salisbury,  all  of  Spokane,  for  appellant. 
John  B.  White,  of  Spokane  for  the  SUte. 

WEBSTER,  J.  Appellant  was  convicted 
of  the  crime  of  grand  larceny,  and  brings  the 
record  here  for  review.  The  sfde  anestton 
for  determination  ia  tbe  sufficiency  of  tha 
evidence  to  support  tbe  verdict. 

The  information  charges  that  the  appel- 
lant, on  or  about  October  2,  1914.  being  ttie 
agoit  of  one  B^tba  Fndis,  was  by  vittne 
of  sucb  agency  Intrusted  with  a  certain  note 
and  mortgage  executed  by  Bngrae  V.  WUsim 
and  wife  of  the  value  of  91,200,  the  per- 
sonal pr(4)erty  of  said  Bertha  Focha,  and 
that  he  did  then  and  there  unlawfully,  fel- 
mlously,  and  with  Intent  to  defraud,  con- 
vert Uie  same  and  the  proceeds  thereof  to  bla 
own  use. 

The  testtmony,  while  conflicting,  warrant- 
ed the  Jury  In  finding  these  facts:  On  or 
about  June  24,  1913,  Bertha  Fuchs,  for  the 
purpose  of  investment,  purchased  the  Wilsoa 
note  and  mortgage  from  tbe  CoUn  Campbell 
Security  Company — a  corporation  with  whlcti 
aiHiiellant  was  ctmnected;  the  principal  sum 
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secared  hj  the  mortgage  becoming  due  Aa* 
gust  1,  1915.  On  July  2,  1014,  appellant 
called  at  the  home  of  Mrs.  Fucbs  and  told 
her  the  Wllams  deirired  to  pay  the  debt  evi- 
denced by  the  mortgage,  wherenpon  she  de- 
livered to  aiHDeUant,  tor  the  pnipose  of  col- 
lection, the  InBtruments  mentioned  in  the  In- 
formation. On  the  occasion  of  this  visit  ap- 
pellant also  obtained  from  Mrs.  Fndis  an 
assignment  in  blank  of  the  mortgage  whldi 
she  execDted  and  a<^owledged  before  ap- 
pellant as  a  notary.  Upon  reqnest  tor  a  re- 
ceipt tor  tbe  paperd  delivered  to  bim,  ap- 
pellant gave  Mrs.  Fnchs  a  writing  which 
reads  ag  fallows: 

"July  2, 1814. 
"Rec.  of  Mra  B.  Fucbs  note  and  mtr.  of 
$1250.00  in  exchange  of  a  mtg.  of  $1250.00  on 
lot  8  Blk.  1,  Allendale  Add. 

"Oolin  Campbell.'* 

On  the  same  day  appellant  sold  the  Wil- 
son note  and  mortgage  to  Mrs.  Anna  H. 
Munaon  and  delivered  to  her  tbe  assignment 
of  mortgage  executed  by  Mrs.  Fuchs,  after 
having  inserted  therein  the  name  of  Mrs. 
MuDson  as  assignee.  Prior  to  these  trans- 
actions, appellant  had  been  making  loans 
and  collecting  interest  for  Mrs.  Fuchs,  and 
knew  that  she  was  desirous  of  keeping  her 
funds  Invested  in  Interest-bearing  securities. 
When  appellant  informed  her  that  the  Wil- 
son note  and  mortgage  was  about  to  be  paid 
be  assured  her  that  she  could  reinvest  the 
amount  collected  In  the  mortgage  on  the 
Allendale  addition  property  referred  to  In 
tbe  receipt  of  July  2,  1014,  if  she  desired  to 
do  so.  Appellant  then  told  Mrs.  Fuchs  If 
she  would  come  to  his  office  in  a  few  days 
be  would  turn  over  to  her  the  amount  col- 
lected from  the  Wilsons.  Neither  appellant 
nor  the  Colin  Campbell  Security  Company 
ever  owned  tbe  mortgage  on  tbe  Allendale 
addition  property,  and  it  was  never  In  the 
power  of  either  to  deliver  tbe  same  to  Mrs. 
Fnchs.  On  a  nnmber  of  occaeions  Mrs.  Fucbg 
demanded  of  appellant  the  amount  collected 
from  Wilson  and  wife— she  believing  that 
the  note  and  mortgage  had  been  paid  by 
them — ^bnt  appellant  Insisted  he  had  not  re- 
ceived the  money.  Snbsegnently,  Mrs.  Fudis 
discovered  that  the  note  and  mortgage  had 
been  sold  and  assigned  to  Mrs.  Munson. 

It  is  first  insisted  that  appellant  purchased 
the  note  and  mortgage,  agreeing  to  give  Mrs. 
Fucbs  in  exchange  therefor  the  mortgage 
on  the  Allendale  addition  property,  and  con- 
sequently the  relation  of  debtor  and  creditor 
existed  between  tbe  parties.  This  Issue  was 
submitted  to  the  Jury  under  instructions 
whi<±  were  eminently  ftilr  to  appellant,  and 
was  resolved  In  favor  of  the  state. 

[1,2]  It  is  next  contended  that  in  any 
view  of  the  evidence,  the  relation  of  princi- 
pal and  agent  between  Mrs.  Fuchs  and  ap- 
pellant was  not  established.  Tbe  evil  at 
which  the  statute  defining  larceny  by  em- 
bezzlement la  leveled  is  not  confined  to  in- 
stances Where  the  agency  involved  Is  of  long 


duration  or  la  broad  and  comprehaislve  In 
scope.  If,  at  tbe  time  of  the  felonious  and 
fraudulent  conversion,  tile  aoensed  was  an 
agent  for  a  particular  parpoae  only,  and 
the  property  appropriated  was  intrusted  to 
him  by  virtue  of  such  agency,  it  is  sufficient 
It  is  not  the  nature  and  extent  of  the  au- 
thority ccmferred,  but  the  fact  of  tiie  rela- 
tionship which  constitutes  an  essential  ele- 
ment of  the  crhne.  If  the  note  and  mort- 
gage were  delivered  to  appellant  for  collec- 
tion, there  can  be  no  questiMi  but  that  he  was 
an  agent  within  the  meaning  of  the  statute. 
State  V.  Barter,  58  N.  H.  804;  State  v.  Fra- 
ley,  71  W.  Va.  100,  76  S.  B.  134,  42  L.  B,  A. 
.<N.  S.)  408 :  Wynegar  v.  SUte,  157  Ind.  677, 
62  N.  E.  38. 

[S]  It  is  next  nrged  that  there  was  no  ^- 
rect  and  qpedflc  evidence  twdlng  to  prove 
an  intent  on  the  part  of  appellant  to  deprive 
Mrs.  Fuchs  of  her  property.  No  Instrument 
has  yet  been  invented  by  means  of  which  the 
Inner  workings  of  the  human  mind  may  be 
revealed ;  hence  criminal  Intent,  la  tbe  vast 
majority  of  cases,  la  not  capable  of  direct 
and  positive  proof.  In  the  absence  of  an 
express  declaration  thereof,  a  criminal  pur- 
pose can  only  be  established  as  an  inference 
from  action  and  conduct — the  external  man- 
ifestations of  design.  Since  in  enAeCBlement 
the  necessary  efCect  of  tbe  wrongful  conver- 
sion is  to  deprive  the  owner  of  bis  property, 
the  act  of  appropriation  gives  rise  to  tbe  in- 
ference that  the  perpetrator  intended  the 
inevitable  result  of  his  conduct  In  this  case 
the  Intent  to  defraud  waa  evidenced  by  the 
act  of  the  appellant  In  selling  the  note  and 
mortgage  to  a  th^d  person  and  converting 
the  proceeds  to  bis  own  use  or  to  the  use  of 
Colin  Campbell  Security  Goaq»ny,  Instead 
of  faithfully  executing  his  trust  by  coUectlng 
the  amount  secured  by  tbe  mortgage  and  ac- 
counting therefor  to  Mrs.  Fuchs.  State  v. 
McCawley  (Ma)  130  S.  W.  860;  State  v. 
LenbE,  184  Mo.  223,  83  S.  W.  070;  People  v. 
Meadows,  109  N.  Y.  1,  02  N.  B<  128;  State  v. 
Duerksen,  8  Okl.  Or.  601,  120  Pac.  881,  52  U 
K.  A.  (N.  S.)  1013. 

[4]  Lastly  It  Is  argued  that  appellant  made 
a  settlement  with  Mrs.  Fucbs  by  delivering 
to  her  other  securities  for  the  money  re* 
ceived  from  the  sale  of  the  note  and  mort- 
gage. We  shall  not  go  into  the  evidence  on 
this  point.  It  Is  in  sharp  conflict  sod  tbe 
instructions  covering  this  branch  of  the  case 
were  more  favorable  to  appellant  than  he 
had  any  reason  to  expect  A  subsequent  at- 
tempt on  the  part  of  appellant  to  make 
amends  by  settling  with  the  victim  of  his 
crime  could  not  and  should  not  bar  or  im- 
pede the  right  of  the  state  to  enforce  its 
laws.  This  Is  a  prosecution  for  the  violation 
of  a  penal  statute— not  a  dvtl  actltm  tor 
fraud  and  deceit 

Tbe  Judgment  is  afllrtned. 

ELLIS,  C,  J.,  and  FULLBRTON,  MAIM, 
and  PARKER,  JJ.,  concur.  . 
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WELL6  T.  WEIXS.  (No.  14818.) 
(Supreme  CJoort  «E  Wasblnstoii,  Jan.  16,  iSlS.) 

1.  DivoBOK  «E»SU~SnpFOBr  or  Gbildbbh— 
CowmiPT. 

Wbere  a  divorced  (ather'fl  inability  to  con- 
triboie  towards  his  children's  support  is  bona 
fide,  ttie  court  cannot,  hj  contempt  proceedings, 
oompel  him  to  change  his  occumtion  so  as  to 
acquire  the  necessary  funds. 

2.  DlTOBGE  «S9311— SUFPOBX  OF  OblXJ>BEn— 
SiTFFICIBIfOT  OP  BVIDKNCB. 

Bridence  regardiog  a  divorced  husband's  In- 
ability to  make  money  from  his  usual  occupa- 
tion of  crab  fishing,  etc,  held  not  to  sustain  a 
punishment  for  contempt  for  failing  to  con- 
tribute towards  bis  children's  support,  although 
be  had  sold  nonproductive  real  estate  for  less 
than  Its  valuer  and  might  pwhaps  have  obtain- 
ed other  employment. 

D^rtment  2.  Appeal  fnmi  Supexlor 
Oomt,  Whatcom  County;  Bd.  B.  Hardin, 

DlTOToe  actfoB  by  Boy  a  Weils  agataut 
Refi^na  Wells.  From  an  order  adjudging 
plaintiff  guilty  of  contempt,  lie  appeals.  Or- 
der reversed. 

John  J.  Pinckn^,  oC  Blaine,  for  appellant 
A.  J.  OnwOf  Qt  Belltngham,  tm  respondent 

HOLCX>lCB,  J.  On  i^>rU  28,  1914,  a  de- 
cree <tf  divorce  was  entered  in  tlie  superior 
court  of  Whatcom  county  upon  the  com- 
plaint of  appellant,  dissolving  tfae  marriage 
theretofore  existing  between  the  parties  and 
awarding  t3ie  eostody  of  ttie  two  diUdren, 
aged  respectivdy  sevrai  years  and  fire  years, 
to  tfae  respondent,  the  moQier,  on  account  of 
ttaeir  trader  ages.  Xhe  conrt  awarded  to  ap- 
pellant a  tract  ct  unimproved,  non^rodndng 
land,  oonttining  abontSO  (cres,  near  Blaine, 
and  awarded  to  respondent  two  lots  wifli 
a  Awning  tbereon  in  Blaln^  and  reqotred 
fljipdlant  to  pay  the  taxes  and  assessments 
upon  the  lots,  and  further  provided  tliat  ap- 
pellant should  pay  the  sum  of  flB  per 
mimth  fbr  the  support  of  the  minor  chlldrea. 
begmnlng  ttie  first  Saturday  In  May,  1914. 

Appelant  pdid  the  taxes  and  assessments 
vpon  the  property  awarded  to  respondent 
as  required  by  the  decree,  and  also  made  the 
payments  of  $16  per  month  up  to  and  indnd- 
ing  the  payment  of  SeptCTiber,  1915,  but  de- 
faulted in  the  payments  for  October,  No- 
vember, and  Deconber,  1915.  On  December  7, 
1916,  reqiODdent  secured  aii  order  reaulrlng 
appelant  to  appear  on  January  11, 1916,  and 
show  cause  why  he  durald  not  be  punldied 
for  oimtHiipt  by  reason  of  his  failure  to 
make  such  overdue  paymrats.  On  January 
II,  mo,  an>ellant  appeared  personally  with- 
out counsel.  Atter  hearing  the  evidence  the 
conrt  continued  the  matter  until  February 
7,  1010,  and  ordered  ^c>P^luit  to  pay  the 
.sum  of  $25  to  respcNodfflit  on  or  before  Febru- 
ary 7th,  and  ordered  further  ttut  he  pay  to 
respondent  on  the  first  Saturday  of  each 
month  the  sum  of  ^'in  addition  to' the  regu- 
lar Installnients,  untU  the  overdue  Install- 


ments were  paid,  and  that  he  pay  a  doctor's 
bill  of  |2$.S0  incurred  for  medical  treatment 
of  the  minor  children,  and  the  costs  of  the 
hearing  taxed  at  $18.80,  on  or  before  the 
first  Saturday  In  March,  1916.  Tlie  matter 
was  then  continued  from  time  to  time  upon 
motUm,  and  appellant  at  various  times  In- 
troduced numerous  afildavlts  to  substantiate 
his  otmt^tlon  that  he  was  unable  to  make 
the  payments  ordered  by  the  court  On 
Dec«nber  18.  1916,  the  oonrt  ratered  the 
order  adjudgli^  appellant  guilty  of  contempt 
and  committing  blm  to  }ail  in  default  of  the 
P^ments  in  arrears.  At  that  time  he  was 
In  arrears  $126,  having  paid  $90  to  ajffilj 
on  the  overdue  Inatallments  subsequent  to 
the  date  of  the  original  hearing. 

The  affidavit  of  the  respondent  Initiating 
the  contempt  proceeding  alleged,  among 
other  things,  that  appellant  is  a  strong, 
able-bodied  man,  and  able  to  earn  good  wa- 
ges in  various  onployments.  The  affidavits 
presented  by  appellant  at  the  several  hear- 
ings, among  them  many  of  entirely  disinter- 
ested persons,  establish  the  facts  that  appel- 
lant is  a  crab  fisherman  and  tmsklUed  at  any 
other  labor  or  employment;  that  he  Is  In- 
dustrious, sober,  and  extremely  economical, 
honest,  and  generally  pays  all  of  bis  delits 
and  obligations;  that  during  the  preceding 
two  years  crab  fishing  had  been  exceedingly 
nnprofltable,  and  crab  fisberinen  had  been 
unable  to  make  much  If  any  anything  more 
than  their  expenses;  that  during  sudi  time 
appellant  had  been  unable  to  clothe  himself 
prpperly  and  had  not  proper  shoes  or  other 
clothing ;  that,  notwithstanding  this,  he  bad 
made  some  small  payments  of  the  amounts 
ordered  to  be  paid  for  his  children.  It  was 
shown  that  crab  fishing  had  beat  rendered 
unprofitable  during  the  preceding  two  years 
1^  reason  of  the  occurrence  of  unusual  winds 
which  prevented  him  and  other  crab  fisher- 
men from  fishing  their  traps  as  often  as 
usual,  and  tbus[  prevmted  obtaining  the 
usual  catch;  that  during  the  dosed  season 
appellant  endeavored  to  secure  other  work 
than  crab  fishing  and  was  iwomiaed  work  In 
a  cannery  at  Blaine,  but  failed  to  secure  the 
work  on  account  of  the  li|^t  run  o<C  salnum 
during  the  salmtm.  fishing  season;  that  be 
(Attained  some  wmrk  in  British  Columbia, 
but  was  compelled  to  relinquish  tt  on  ac- 
count of  the  sickness  and  death  of  bis  father, 
and  uvon  his  return  to  the  place  o£  work 
was  unable  to  secure  furthw  work,  and  in 
goieral  H  seems  to  be  shown  b^ond  any 
doubt  that  he  made  every  effort  to  secore 
employment  and  to  earn  an  lna»ie  during 
the  crab  fishing  season  to  the  beat  of  his 
ability. 

The  only  circumstance  thad  appears  to 
indicate  a  contumadoos  diqwdtion  oooomi- 
Ing  the  payment  of  the  sums  ordered  for  his 
children  Is  that  he  sold  to  his  broti^er,  £i»r 
crab  fishing  gear  valued  at  $400,  the^SO 
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acres  of  land  awarded  to  Um  aa  separate 
proper^,  which  a  witness  valned  at  $1,600, 
subject  to  some  delinquent  taxes  tbe  amount 
of  which  was  not  shown,  Ilils  land,  how- 
ever, was  unimproved  and  produced  no  In- 
come, and  Us  disposition  thereof  as  shown 
may  have  been  as  much  In  good  faith  with 
the  Intention  of  jirocurlng  sufficient  gear  to 
Increase  his  Income  from  crab  fishing,  as  In 
bad  faith  with  the  Intention  to  defeat  his 
obligations  toward  his  minor  children. 

[1]  The  trial  court  Indicated  that,  being 
convinced  that  appellant  was  a  strong,  able- 
bodied  man  and  able  to  work  (which  Is  ndt 
denied),  and  that  work  Is  In  demand  and 
mills  are  running,  he  should  abandon  crab 
fishing  and  obtain  other  work  and  1>roTide 
for  his  children.  There  Is  no  doubt,  and  ap- 
pellant conceded,  that  he  was  under  a  strong 
moral  as  well  as  legal  obligation  to  provide 
-fw  his  dilldren.  But  where  the  Inability  to 
pay  Is  bona  fide,  a  cotirt  cannot  compel  the 
delinquent  father  to  learn  a  new  trade  or 
acquire  a  profession  or  find  employment,  and 
thus  derive  the  means  wherewith  to  pay  the 
alimony  allotted.  1  B.  C.  L.  962.  The  same 
situation  might  well  have  existed  In  the  fol- 
lowing cases  decided  by  this  court :  Holcomb 
V.  Holcomb,  53  Wash.  611,  102  Pac.  653; 
Boyle  V.  Boyle,  74  Wash.  B29,  13.^  Pac.  1009 ; 
Crombie  v.  CromMe.  88  Wash.  153  Pac. 
306.  In  none  of  those  cases  did  the  court 
require  the  defaulting  husband  or  father  to 
abandon  his  regular,  and  search  for  a  new, 
occupation.  The  condition  shown  by  appel- 
lant In  this  case  is  a  more  inrecariousi  one 
than  that  shown  In  either  the  Holcomb  or 
the  Crombie  Oases. 

[2]  We  are  of  the  oiptBitm  that  tbe  appel- 
lant sihowed  by  a  great  jHr^ndwance  of 
facts  Mb  InabUity  to  make  the  payments 
during  tho  time  he  was  In  default  and 
to  conqpay  wltti  the  wder  at  the  tune  it  was 
made,  and  purged  himself  (tf  any  willful  and 
eontumadons  Intention  to  avoid  the  payment 
of  the  money.  His  Inability  Is  real,  but  ap- 
parently temporary.  His  obligations  under 
the  decree  will  continue  and  accumulate  un- 
til his  actual  ability  to  pay  recurs.  It  Is 
only  where  the  Inability  is  willfully  brought 
about  by  himself,  with  latent  to  avoid  pay- 
ment, that  the  refusal  to  pay  becomes  con- 
tumadons,  and  such  Inability  would  not 
purge  him  of  contempt  But  Imprisonment 
certainly  should  not  be  ordered  when  It  ap- 
pears that  tbe  defatUt  is  the  result  of  honest 
Inability  to  pay  on  account  of  business  mls- 
fortnnes,  lack  of  earning  ability,  or  other 
fortuitous  drcumstancea  which  are  not  tbe 
fault  of  the  party.  That  Is  the  qtlrit  of  our 
decided  cases. 
Order  reversed. 

ELLIS,  a  J.,  and  MOUNT,  ^0|tRI%.  and 
<^ADWIOK,  JJ.,  concur. 


STATE  T.  HABBIS.   (No.  14422.) 
{Supreme  Conrt  of  WasUngbm.  Jan.  16. 1918.) 

Cbiminal  Law  «=»925%— New  Trial— Sep- 

ABATION  OF  MiXEO  JUBT— "SePABATE." 

That  daring  intermissicnis  permitted  by  tbe 
court,  and  the  noon  reoess,  the  wimian  jnror 

was  permitted  to  retire  to  the  judge's  cham- 
bers, would  not  warrant  a  new  trial,  where  the 
ingress  to  the  room  remained  closed  under  the 
BUpervision  of  dnly  awom  bailiffs,  and  no  con- 
versation was  had  by  any  one  with  the  juror, 
and  tbe  11  men  jurors  retired  to  the  jury  room 
durias  such  periods:  tbe  statute  making  women 
eligible  to  jury  service  being  in  itself  a  change 
in  the  existing  system  reh^g  to  the  separa- 
tion of  jurors  broadraiing  tbe  meaning  to  be 
given  to  the  term  "separate.** 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Eennan, 
Judge. 

Frank  Harris  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

W.  C.  Donovan  and  Oeo.  H.  Armltage, 
both  of  Spokane,  for  ai^ellant  John  B. 
White,  of  Spokane,  for  the  State. 

FUI^ERTON,  J.  By  an  Information  filed 
In  the  superior  court  of  Spokane  county  the 
appellant  Frank  Harris  was  charged,  jointly 
with  one  Karl  Size,  with  the  crime  of  rob- 
bery. The  cause  was  brou^t  on  for  trial 
on  December  14,  1916;  each  of  the  defend- 
ants appearing  by  separate  counsel.  Hie 
trial  lasted  until  December  17,  1916,  when 
the  jury  returned  a  verdict  of  guilty  as  to  tbe 
appellant  and  disagreed  as  to  the  defend- 
ant Size.  Thereafter  a  judgment  of  gultty 
was  pronounced  against  tbe  appellant,  and 
be  was  sentenced  to  a  term  In  the  state 
penitentiary. 

At  the  appropriate  stage  of  the  case  the 
appellant  moved  for  a  new  trial,  basing  his 
motion  on  the  ground,  among  others,  of  Ir- 
regularity in  the  proceedings  of  the  conrt 
and  jury  during  the  prepress  of  the  trial.  In 
that  the  jurors  were  permitted  to  separate 
without  the  consent  of  the  defendant  and  to 
remain  separated  for  long  periods  of  time. 
The  conrt  denied  the  motl<m,  and  whether  it 
erred  in  so  doing  is  the  only  question  pre- 
sented on  this  appeaL 

The  record  discloses  that  tbe  jury  was 
composed  of  one  woman  and  11  men.  During 
the  intermissions  of  Uie  trial  permitted  by 
the  court  and  the  noon  recesses,  the  woman 
juror  was  permitted  to  retire  to  the  judge's 
chambers,  where  she  remained  untU  tbe  in- 
coming of  the  court,  Tbe  record  makes  it 
clear  that  during  these  periods  tbe  ingiesses 
to  the  room  remained  closed  under  tbe  super- 
vision of  duly  sworn  bailiffs,  and  that  no 
communication  during  these  periods  was  had 
by  any  one  with  the  juror.  The  men  Jurors 
retired  to  the  regular  jury  room  dnrli^  these 
periods.  Nothing  la  shown  aa  to  the  dlsnMi- 
tion  of  .  tbe  jury  during'"tiie  adjot^mrat 
from  day  to  day;  yet  it  appears  that  two 
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nights  Interveaed  between  the  commencement 
and  tbe  condiislon  of  the  action.  It  waa  the 
failure  to  keep  tha  Jury  together  during  the. 
Intermissions  and  recesses  mentioned  that 
constitutes  the  separaUon  of  which  com- 
plaint Is  made. 

Our  own  cases  on  what  will  and  what  will 
not  constitute  a  separation  of  the  Jury  may 
not  be  entirely  harmonious.  We  think,  bow- 
ever,  It  Is  unnecessary  to  review  thran  here. 
In  none  of  them  is  it  denied  that  separation 
from  necessity  la  permissible,  and  in  some  of 
them  the  rule  is  distinctly  recognized.  See 
State  V.  Bums,  19  Wash.  52,  52  Pac.  316; 
State  T.  Strodemler,  41  Wash.  159,  83  Pec. 
22,  111  Am.  St.  Rep.  1012. 

It  Is  our  opinion  that  the  separation  here 
complained  of  can  be  justlQed  on  this  lat- 
ter ground.  The  statute  making  women 
eligible  to  jury  service  of  itself  necessitated, 
and  was  of  itself,  a  diange  In  the  existing 
system  relating  to  the  separation  of  juries. 
In  trials  protracted  over  considerable  periods 
of  time  the  rules  of  society,  propriety,  and 
common  decency  require  that  mixed  juries  be 
allowed  to  separate  according  to  sexes  at 
stated  Intervals  daring  its  progress. 

It  may  be  questioned,  moreover,  whether 
the  courts  have  not  placed  a  too  narrow  con- 
straction  on  the  word  "separate"  as  used  in 
the  statutes.  The  object  and  purpose  of 
keying  them  sequestered  Is,  and  has  always 
been,  to  keep  them  from  being  Influenced 
with  reference  to  the  matters  given  them  In 
charge,  by  ulterior  practices.  This  purpose 
is  as  well  acoomi^shed  when  tbe  jury  are 
kept  singly  under  the  charge  of  sworn  of- 
ficers of  the  court  as  it  Is  when  they  are 
kept  under  like  officers  in  a  body. 

But,  giving  the  defendant  the  benefit  of 
the  more  rigid  rule^  It  Is  clear  that  he  was 
not  prejudiced  in  fact  by  the  separation  here 
complained  of,  and  we  are  not  able  to  con- 
clude that  tbe  separation  was  so  far  unnec- 
essary as  to  require  ua  to  hold  that  he  was 
prejudiced  in  law. 

The  judgment  1b  affirmed. 

BLLIS,  C.  J.,  and  WBBSTEB,  BIAIN,  and 
PARKER,  JJ.,  rancur. 


BUCHANAN  T.  SAN  JUAN  COCNTI. 
CNo.  1416&) 

(Supreme  Court  of  Washington.  Jan.  16, 181&) 

Ht6hwats  ^213(2)— Personal  Injuribs— 
Questions  fob  Jubt. 
Whether  counts  failure,  if  any,  to  malo- 
tain  reasonably  safe  roadway  was  cause  of  ac- 
ddent  to  plaintiff,  held  for  the  Jury. 

Department  2.  Appeal  from  Superior 
Court,  San  Jean  County;  Augustus  Braw- 
ley,  Judge.  t  «i  .» 

Action  by  James  A.  Buchanan  against  San 


Juan  County.    Judffment  tor  iiltlidlff,  ud 

defendant  appeals.  Affirmed. 

Prank  P.  Cbristensen,  of  Friday  Harbor, 
aod  F.  A.  B^tE,  ot  Seattle,  for  appellant. 
Joiner  A  English,  of  Anaoortee.  and  L.  J.  Ir> 
win,  of  Friday  Harbor,  for  respondeoL 

HOLCOMB,  J.  In  this  action  fOr  per- 
sonal Injuries  alleged  to  hare  been  received 
by  respondent  through  the  negligence  of  ap- 
pellant in  the  construction  and  maintenance 
of  one  of  Its  public  hlf^ways,  reapcmdent  re- 
covered verdict  and  judgment  With  tbe  ex- 
ception of  the  legal  question  of  whether  the 
evidence  is  auffident  to  warrant  a  noawy, 
the  case  presoita  nothing  but  questions  ot 
fact 

Appellant  contended  at  the  trial  and  here 
that  resptmdent  waa  guilty  of  contributory 
negligence  in  that,  at  the  time  of  tlie  acci- 
dent, he  departed  from  the  traveled  part  of 
the  road;  that  in  binding  his  load  of  hay 
upon  his  wagon  he  used  a  cracked  Uudbis 
pole ;  tliat  he  used  plow  whlffletrees  upon  his 
wagon  on  the  day  In  question;  and  that  they 
were  so  attached  to  the  wagon  as  to  allbw 
some  play  in  guiding  the  wagon.  All  these 
questions  were  presented  to  tbe  jury  upon 
somewhat  confllctiog  evidence  as  to  some  of 
them,  and  all  were  resolved  In  favor  of  re- 
spondent. 

The  evidence  of  respondent  presents  the 
following  case:  On  December  6,  1915,  re- 
spondent left  his  son's  place  and  went  to  an- 
other place  distant  about  one  mile,  and  ob- 
tained a  load  of  hay  with  which  he  returned 
along  tbe  road  In  question  to  the  place  where 
the  injury  ocairred.  He  was  driving  his 
team  at  a  walk  with  the  load  of  hay  and, 
when  about  half  way  across  a  ravine,  which 
Is  from  95  to  100  feet  long,  was,  by  reason  of 
the  sliding  or  skidding  of  the  wagon  off  the 
grade  of  the  road,  tipped  over  and  precipita- 
ted Into  the  ravine,  a  distance  from  the  top 
of  his  load  of  about  37  feet,  receiving  the 
Injuries  complained  of.  It  Is  shown  fliai, 
when  the  road  where  the  accident  happened 
was  first  constructed  across  the  rarioe,  the 
roadbed  was  graded  the  full  width  of  the 
flu  about  20  feet,  and  maintained  at  this 
width  until  1915,  when  a  high  and  narrow 
fill  was  constructed  which  for  a  few  days 
prior  to  the  trial  and  about  six  months  after 
the  accident  measured  8  feet  2  inches  to  9 
feet  in  width,  and  2  feet  9  Inches  high,  and 
at  the  time  of  the  accident  was  about  7  feet 
6  Inches  wide.  It  Is  8ho^vn  that  at  the  time 
of  the  accident,  on  account  of  the  height 
and  narrowness  of  the  fill  and  its  being  wet. 
It  had  become  so  slippery  as  to  be  dangerous 
for  ordinary  public  travel;  and  also  that 
the  appellant  had  not  provided  suitable  bar- 
riers along  the  ravine  to  protect  the  public 
against  accidents  of  this  character.  Re- 
spondent testified  that  he  drove  upon  tbe  fill 
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across  the  ravine  with  his  horses  and  wagon 
squarely  In  the  road  and  about  half  way 
across  the  ravine  or  about  45  feet  trmn  the 
east  end  of  the  fill,  and,  owing  to  the  high, 
narrow,  and  slti^ry  condition  of  the  road, 
his  wagon  began  to  skid  off  tbe  road  bed 
from  8  to  IS  feet  and  turned  the  wagon  over, 
precipitating  him  into  tbe  ravine;  that  he  was 
drlvhig  at  a  walk  wltb  the  load  of  hay; 
that  the  team  was  In  the  traveled  part  of  the 
fill  all  of  the  time  when  tbe  wheels  began  to 
slide;  that  tbe  wheels  skidded  about  tbe 
length  of  tbe  wagon;  that  the  road  was  wet; 
that  the  load  was  well  balanced  and  not 
tipfdng  before  tbe  wagon  began  to  skid ;  that 
Jost  as  the  wagon  went  over,  the  binding 
pole  cradted  and  the  hay  bounced  up  and 
went  into  the  ravine  and  he  went  with  it 
The  unsafe  condltitm  of  tbe  road  liad  pre- 
viously been  called  to  the  attention  of  tbe 
road  supervisor.  Sbortly  after  the  acddeot 
fences  or  barriers  were  placed  across  the 
road  by  the  county,  preventing  travel  across 
the  fill.  Tbe  Jury  viewed  the  scene  of  tbe  ac- 
ddent,  and  at  that  time  the  tracks  of  re* 
spondent's  wagon  coaM  be  seen.  The  Jury 
conld  see  tor  themselves  where  the  tracks 
were  and  when  the  wagon  went 

The  case  presents  conditions,  as  to  the 
negUgoios  ot  appellant  in  maintaining  a  rea- 
sonably safe  roadway,  and  ivoof  that  such 
was  the  cause  of  the  accident,  very  similar 
to  those  in  Ardilbald  t.  Lincoln  County.  60 
Wadi.  B6,  «6«Pac.  831,  and  Ne»l  t.  King 
Gotmty,  B3  Wash.  490,  102  Pac.  396,  vriiere 
it  was  held  that  the  condition  of  tbe  road  at 
tbe  time  as  to  whether  it  was  safe  or  nnsftfe 
for  travel,  and  of  the  contributory  negli- 
gence of  tbe  injured  person,  were  questions 
for  tbe  Jury. 

All  these  questions  having  been  determin- 
ed by  thelnry  upon  competent  evidence,  and 
there  being  no  error  of  law  occnrring  in,  or 
complained  of,  at  the  trial,  the  Judgment 
must  be  affirmed. 

Affirmed. 

SLUS,  O.  J.,  and  MOUNT,  MORRIS,  and 
CHADWICK,  JJ.,  concur. 


BLUS  V.  McCOY  at  aL  (No.  13753.) 
(Supreme  Court  of  Washington.  Jan.  16, 1918.) 

1.  Kbtofpul  «3»72  —  iHirooEHT  Paktiks  — 
liBAfw  Fault. 

Between  two  itDnocent  persons,  V>ne  of 
whom  mast  suffer,  he  who  is  least  in  faidt 
should  prevail. 

2.  Lib  Pendbhs  ^20(8)— Irnocbitt  Pub- 

CHARERS— HlOHTB. 

Where  defendants  exchanged  lands  with 
third  pereon,  who  sold  to  plaintiff,  and  defend- 
ants then  resdnded  by  suit  for  fraiirl,  (riving 
lis  pendens  notice  under  Kem.  Code  1915,  |  243, 
making  such  notice  constructive  notice  to  per* 
sons  whose  iastruments  are  subsequeatly  re- 
i-utded,  and  plaintiff  afterward  recorded-  his 
deed,  he  could  not  have  title  quieted  as  against 


defendants,  when  he  Called  to  examine  the  rec- 
ord and  made  no  appearance  in  the  stUt  tor 
rescission,  since,  when  defendants  filed  their 
notice,  the  record  was  free  of  opposing  claims, 
and  they  could  rel^  ob  necessity  of  adverse 
deims  being  raised  m  their  suit 
3.  liis   Pendens  *=>24(1)— Innocent  Pue- 

OHASEBS— BlQHTS. 

Rem.  Code  1916,  S  243,  making  Us  pendens 
notice  constructive  notice  to  a  subseqaent  pur- 
chaser or  incumbrancer  "to  the  same  extent  as 
if  be  were  a  part;  to  the  action."  does  not  bind 
him  only  to  tbe  Judgment  which  might  liave 
been  rendered  had  be  Deea  a  party,  bnt  to  tiiat 
actually  rendered. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Suit  by  Parker  BUls  against  J.  X-  B.  Mc- 
Coy and  anotber.  Judgment  dlsndsslng  tiw 
action,  and  plaintiff  appeals.  Affirmed. 

Peters  &  Powell,  of  Seattle,  for  appellant 
George  F.  Haman,  for  respondents. 

FULLEIRTON,  J.  The  appellant  sued  the 
respondents  to  quiet  title  to  certain  real 
property  situated  in  the  city  of  Seattle. 
From  a  Judgment  dismissing  bis  action  be 
appeals. 

The  facts  are  not  In  dispute,  and  are  In 
substance  thelse:  The  property  Involved  con- 
sists of  two  unoccupied  city  lots.  On  March 
11,  1915,  the  legal  title  to  the  property  stood 
la  the  name  of  the  respondent  J.  L,  E.  Mc- 
Coy. McCoy  on  that  date,  his  wife  Joining 
In  the  deed,  conveyed  the  proi>erty  to  one 
Anna  S.  Root,  then  tbe  wife  of  Oliver  B. 
Root.  The  conveyance  was  made  In  the  con- 
summation of  a  trade  whereby  J.  L.  E).  Mc- 
Coy and  wife  exchanged  the  property,  with 
other  Seattle  property,  for  certain  lands  In 
Alberta,  Canada,  paying  in  addition  a  money 
consideration  of  $460.  The  money  consider- 
atkm  was  furnished  by  J.  N.  McCoy,  father 
of  J.  L.  m.  McCoy,  and  the  deed  to  tbe  Al- 
berta property  was  taken  in  his  name.  On 
AprU  0,  1816,  Parker  Ellis,  plaintiff  In  the 
court  below  and  appellant  here,  purchased 
the  property  from  Mrs.  B6ot  and  her  husband 
for  an  adequate  consideration,  taking  a  deed 
to  the  property.  The  deed  was  filed  for  rec- 
ord on  April  14,  1915,  some  el^^t  days  after 
its  deliver}-.  On  April  10,  1916,  subsequent 
to  the  delivery  of  the  deed  to  the  appellant, 
but  prior  to  tbe  time  of  its  recording,  tlie 
McCoys  began  an  action  against  tbe  Roots 
in  tbe  superior  court  of  King  county  to  re- 
scind the  trade  with  the  Roots  and  to  re- 
cover the  money  consideration  paid ;  Uie  ac- 
tiou  being  based  on  the  ground  that  the 
Boots  had  misrepresented  tbe  condition  and 
value  of  tbe  Alberta  lands.  At  tbe  time  of 
the  commenconent  of  tbe  action  a  notice  of 
its  pendency,  stating  the  matters  required  Igr 
the  statute,  was  duly  filed  with  the  county 
auditor.  ^liie  action  was  subsequently  pros- 
ecuted to  a  conclusion,  and  resulted  in  a 
Judgment  of  date  October  9,  1915,  qni^lng 
title  in  tbe  McCoys  to  the  Seattle  property, 
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enjolniiig  the  Roots  from  asserting  title 
thereto,  and  for  a  recorery  of  the  cash  con- 
sideration paid.  Thereafter  J.  N.  McCoy 
deeded  the  property  to  J.  L.  EI  McCoy  for 
the  purpose  of  restoring  the  property  to  the 
status  existing  prior  to  the  trade  with  the 
Roots. 

The  appellant,  E^Ilis,  had  no  actual  notice 
of  the  pendency  of  the  action  between  Mc- 
Coy and  the  Roots  until  after  the  Judgment 
was  entered  therein.  Nor  did  the  McCoys 
have  any  actual  knowledge  of  the  conrey- 
ance  of  the  Roots  to  Sills  until  after  the  en- 
try of  such  Judgment.  Ellis  first  learned  of 
the  judgment  about  October  16,  1915,  and 
commenced  the  present  action  on  January  17, 
1816. 

From  the  foregoing  recital  of  the  facta  it 
Is  at  once  apparent  that  the  rights  of  the 
appellant  hinge  upon  the  effect  that  Is  given 
to  the  Judgment  entered  in  the  case  of  the 
McCoys  against  the  Roots.  Since  the  appel- 
lant was  a  purchaser  of  the  property  from 
the  Roots  for  value  and  without  notice  of 
the  equities  existing  In  favor  of  the  McCoys, 
he  acquired  by  the  purchase  a  title  thereto 
superior  to  the  equities  existing  in  favor  of 
the  McCoys,  and  can  enforce  the  title  so  ac- 
quired against  such  equities  If  he  is  not  es- 
topped by  the  Judgment  mentioned.  Since, 
furthermore,  he  was  not  made  a  party  plain- 
tiff or  defendant  in  the  action  in  which  the 
Judgment  was  rendered,  he  is  not  estopped 
as  a  party  thereto,  but  Is  estopped,  If  at  all, 
by  the  notice  of  pendency  of  the  action  filed 
by  the  plaintiff  therein  with  the  county  au- 
ditor between  the  time  he  received  his  deed 
of  conveyance  and  the  time  he  recorded  the 
instrument  In  the  proper  recording  office. 

The  statute  relating  to  notice  of  the  pend- 
ency of  an  action  and  the  effect  of  such  a 
notice,  is  found  at  section  243  of  the  Code 
<Rem.),  and,  so  tar  as  it  Is  material  to  the 
question  here  presented,  reads  as  follows: 

"In  an  action  aSe«ting  the  title  to  real  prop- 
erty the  plaintiff,  at  ttie  time  of  filing  the  com- . 
plaint  •  •  •  may  file  with  the  auditor  of 
each  county  in  whi<^  the  property  ia  situated  a 
nodce  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties,  the  object  of  the  ac- 
tion, and  a  description  of  the  real  property  in 
that  county  affected  thereby.  From  the  time 
of  the  filing  only  shall  the  pendency  of  the  ac- 
tion be  constrActive  notice  to  a  purchaser  or 
bicnmbrancer  of  the  property  affected  thereby, 
and  every  person  whose  conveyance  or  Inenm- 
braace  is  subseguently  executed  or  mbteguentlv 
recorded  ahalt  be  deemed  a  subsequent  pur- 
<^8er  or  incumbrancer,  and  Rball  be  bound  by 
all  proceedings  taken  after  the  filinfr  of  snch 
notice  <o  the  aame  emtMt  a*  if  he  were  a  por- 
'  tv  to  the  4Ction.  •  •         (Italics  supphed.) 

This  section  of  the  statute  has  been  before 
thla  court  for  construction  a  number  of 
times.  In  Eldrldge  v.  Stenger,  19  Wash.  697, 
54  Pac  541,  It  appears  that  one  Edward  El- 
drldge, holding ,  Ia  ,WS  fi^ine  the  Jfgal  title 
to  certain  lands  which  formed  a  part  of"  his 
donatiOQ.lAnd  claim,  desired  to  convey  the 
same  to  his  wife.   For  the  accompllahment 


of  this  purpose  he  executed  a  deed  of  Hie 
property  to  his  son,  caused  it  to  be  recorded, 
and  afterwards  delivered  it  to  the  son  with 
directions  to  convey  the  .property  to  his 
mother.  The  son  carried  out  the  directions 
80  far  as  to  execute  a  deed  of  the  property 
and  deliver  it  to  his  mother,  but  for  some 
reason  the  deed  was  not  recorded  until  some- 
thing over  four  years  later.  In  the  mean- 
time the  son  mortgaged  the  pM^rty  with 
other  lands  to  one  Stager,  to  secure  an  in- 
debtedness of  his  own.  Stenger  brought  fore- 
closure proceedings  upon  the  mortgage,  flUng 
a  notice  of  the  pendency  of  the  action  pur- 
suant to  the  statnta  The  action  proceeded 
to  Judgment  and  an  order  of  sale,  whereap- 
on  Mrs.  Eldrldge,  the  mother,  began  an  ac- 
tion to  restrain  the  sale  in  so  tar  as  it  af- 
fected the  property  described  In  her  deed. 
The  mortgagor  pleaded  the  statute  and  bla 
notice  of  pendency  of  the  action  filed  there- 
under, bnt  the  court  found  that  he  luui  ac- 
tnal  notice  of  the  deed  at  the  time  he  took 
the  mortgage,  and  that  the  Judgment  in  the 
foreclosure  action  did  not  constitato  a  bar 
to  Mrs.  Eldridge's  rl|bt  of  recovery.  Judge 
Anders,  writing  the  opinion  of  the  court, 
after  quoting  from  the  statute,  used  this 
language: 

"It  will  be  borne  in  mind  that  the  notice  in 
this  instance  was  filed  prior  to  the  recordbg  of 
appellant's  deed,  and  it  is  insisted  by  counsel 
for  the  respondents  that  this  statute  preclndea 
the  appellant  from  claiming  any  interest  in  the 
premises  in  dapnte.  It  is  as8ei;tad  that  under 
the  statute  the  pUiotiff  cannot  ooeupy  any  at- 
titude other  than  that  of  a  subsequent  pur- 
chaser, and  that  is  manifestly  true;  bat  4he 
provision  that  such  subseqneDt  parehaaer  shall 
be  bound  by  the  proceecUngs  to  Oie  same  extent 
as  if  he  were  a  party  to  the  action  moat  also 
be  considered  In  construing  the  statute.  Now, 
conceding  that  Mrs.  Eldridge  was  a  subsequeat 
purchaser,  in  contemplation  of  this  atatote,  and 
bound  to  the  same  extent  as  if  she  had  been  a 
party  to  the  action  to  foredose  die  mortn^e. 
what  would  have  been  the  effect  upon  ber 
rights  had  she  been  made  a  party  to  that  ac- 
tion? If  she  had  been  a  party,  and  it  had 
transpired  that  tliia  mortgagee  had  notice  of 
her  prior  unrecorded  deed  at  the  time  the  mort- 
gage was  executed  and  delivered,  could  It  be 
claimed  that  her  rights  wonld  have  been  de- 
stroyed and  her  deed  held  for  naught?  We 
think  not.  This  statute  seems  to  nave  been 
copied  from  the  statute  of  Xew  York,  and  we 
have  seen  none  like  it  elsewhere,  and  the  courts 
of  that  state  have  held  that  the  title  of  a  pur- 
chaser holding  under  a  prior  unrecorded  con- 
veyance, if  made  a  party,  could  not,  under  such 
circomstanes,  he  affecteo  when  the  plaintiff  at 
the  time  of  filing  the  notice  of  Ms  pendens  had 
actual  or  constructive  notice  of  his  ritdits.  This 
question  was  elaborately  discussed  aod  deter- 
mined in  accordance  with  our  views  of  the 
Rtatute  In  the  case  of  Lamont  Cheshire,  VS 
N.  Y.  80.- 

The  statute  was  again  before  us  in  Pay- 
son  V.  Jac(^8,  38  Wash.  208,  80  Pac.  429. 
That  was  an  action  to  qnlet  title  by  a  plain- 
tiff claiming  under  a  mortgage  foreclosure 
sale  In  which  a  notice  of  the  pendency  of 
the  hbtlon  had  been  regularly  filed.  The  de- 
fendant in  the  action  claimed  ander  a  deeA 
issued  prior  to  the  foreclosure  aale,  but  Aletf 
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for  reoojtd  sulHaanait  tbmto.  Be  «u  not 
made  a  partr  to  the  foreclosnie  action.  Tbe 
court  aUomd  the  title  of  the  idaintlff  to  be 
onleted.  In  disciUBlng  tbe  xnle  with  refer- 
ence to  the  statute  relating  to  the  notice  of 
peiden<7  of  actlona,  it  was  ssld: 

"As  stated  above,  the  correct  rule  is  that  tbe 
claimant  under  an  unrecorded  Instrument  is 
bound  by  the  judgment  of  foreclosure,  to  the 
■ame  extoit  and  m  the  same  manner  as  If  he 
were  a  mxtg  to  the  action  where  tbe  lis  pen- 
dens is  Sled.  If  the  claim  under  the  unrecord- 
ed instrument  is  superior  and  paramount  to  the 
daim  of  the  platntiii  in  the  foreclosure,  and  tbe 
plsiotiff  had  notice  of  trach  unrecorded  inatru- 
ment,  tbe  daimant  under  tbe  unrecorded  in- 
strument would  not  be  bound  as  a  party  to  the 
action,  and  therefore  will  not  be  bound  if  not 
made  a  party,  even  though  the  lis  pendens  be 
filed.  But,  if  tbe  claim  under  tbe  unrecorded 
instrument  is  junior  and  inferior  to  the  daim 
under  the  mortage,  the  holder  thereof  is  bound 
absolutely,  because  he  would  be  so  bound  If 
made  a  party  defendant" 

Wrl^t  T.  Jessnp,  44  Wash.  618,  87  Pac. 
980,  was  an  action  in  ejectmoit  The  plain- 
tUEs  claimed  title  to  the  real  property  there 
in  question  tbrongb  conveyances  from  a  for- 
mer holder  of  the  legal  title  and  from  pur^ 
chasers  at  an  attacbmeot  sale.  The  defend- 
ant dalmed  title  nnder  an  action  brought  to 
foreclose  a  street  grade  assessment  In  which 
a  notice  of  tbe  pendency  of  the  action  was 
duly  filed.  It  appeared  that  certain  of  the 
grantors  under  whom  tbe  plaintiffs  claimed 
held  title  to  the  property  at  the  time  of  the 
commoicement  of  tbe  foreclosure  proceed- 
ings under  unrecorded  instruments,  and  were 
not  made  parties  to  the  proceedings.  One  of 
the  contoitlonB  of  the  plaintiffs  was  that  tbe 
defendant  and  those  under  whom  he  claimed 
had  notice  of  the  unrecorded  instraments, 
and  that  in  consequence  their  rights  were 
not  cut  off  by  the  foreclosure.  The  court 
held  this  fact  immaterial,  saying: 

"The  lien  of  tbe  street  grade  assessment  was 
paramount  and  superior  to  the  daim  of  any  of 
the  parties  hereto,  and  tbe  judgment  of  fore- 
closure is  therefore  binding  upon  the  appel- 
lants, and  those  under  whom  they  claim,  by 
reason  of  the  notice  of  Us  pendens. 

In  Merrick  v.  Pattlson,  8S  Wash.  240,  147 
Pac.  1137,  the  plaintiff,  suing  as  trustee  of  a 
bankrupt  corporation,  sought  to  recover  cer- 
tain real  property  as  property  of  the  corpo- 
ration, the  record  title  of  whldi  stood  in  the 
name  of  one  of  the  directors  of  tbe  corpora- 
tion. At  the  time  of  ocnnmenclng  the  action 
a  notice  of  its  pendency  was  r^pularly  filed. 
Prior  to  the  commencement  of  Oie  action  the 
prop^^  had  been  conveyed  to  e  third  per- 
son in  satisfaction  of  an  Indebtedness  owing 
by  the  corporation  to  snch  third  person,  bat 
the  deed  had  not  then  been  filed  fbr  record. 
After  the  commencement  of  the  action  and 
the  filing  of  tbe  notice  of  its  pendency,  the 
lioldcr  of  the  deed  recorded  it  and  inter- 
Tened  In  tbe  action,  setting  up  ownership  of 
the  proper^  in  vtrtue  of  the  deed.  He  pre- 
vailed In  the  coort  below,  and  th^  trustee  ap- 
pealed.    One  of  the  contentions  of  tbB  ap- 


Bctton  and  the  filing  of  tbe  notice  of  Itspmd- 
ency  made  his  right  to  the  pnveirtr  supe- 
jAm  to  the  right  of  tbe  holdef  of  the  nnre- 
corded  deed.  Answering  the  contention,  the 
coort  qnoted  the  statute  and  used  this  lan- 
guage: 

"We  have  Italldzed  the  words  partienlarlr 
relied  upon  by  counsel  for  appellant,  who  seems 
to  proceed  upon  the  theory  that  the  lis  pendens 
notice  bad  tbe  effect  of  malting  respondents 
purchasers  of  the  property,  in  legal  effect,  sub- 
sequent tQ  and  with  notice  of  tbe  claimed  rights 
of  appellant,  for  all  pnrposes.  We  are  nnaUe 
to  80  view  tbe  effect  of  a  notice  of  lis  pendens 
under  this  staiute.  This,  we  think,  Is  ooly  a 
law  of  procedure,  enacted  with  a  view  of  mak- 
ing a  decree  of  the  nature  here  sought,  if  ulti- 
mately rendered  in  favor  of  the  plaintiff,  ef- 
fective, not  only  against  the  original  defendant 
in  the  action,  but  also  effective  against  one  who 
pnrdiases  the  proper^  or  whose  conveyance 
evidencing  audi  purchase  is  recorded  after  the 
filing  of  the  notice  of  pendency  of  the  action, 
'to  the  tame  extent  <uifhe  wre  a  party  to  the 
action,'  In  other  words,  the  statate,  and 
a  notice  ot  Ub  pendens  filed  in  pursuance  there- 
of, has  the  effect  of  constructively  making  the 
one  daimfng  under  such  subsequently  executed 
or  recorded  conveyance  a  party  to  the  action. 
It  does  not  follow  that  a  decree  mast  neces- 
sarily be  r^dered  in  favor  of  the  plaintiff  be- 
cause his  notice  of  lis  pendens  is  prior  in  time 
to  tbe  recording  of  a  conveyance  of  a  pnrchas- 
er.  Such  purdbaser  is  not  thereby  prevented 
from  asserting  his  claimed  rights  as  against  Uie 
claims  of  tbe  plaintiff  and  having  tbe  same  de- 
termined upon  the  merits.  Such  rights  may  or 
may  not  be  superior  to  those  daiiDed  by  the 
plaintiff.  The  notice  of  lis  pendens,  as  we  view 
it,  has  no  practical  effect  on  the  substantive 
rights  of  the  respective  parties,  but  is  only  a 
method  of  forcing  a  purchaser,  under  a  subse- 
quently recorded  conveyance,  to  set  up  his 
claim  ot  right  in  that  action  or  have  the  decree 
therein,  which  may  be  rendered  in  favor  of  the 
plaintiff,  made  effective  against  him  as  well  as 
the  original  defendant" 

It  Is  at  once  apparent  that  theae  cases  an- 
nounce two  distinct  principles:  First,  that 
the  commencement  of  an  action  for  the'recov- 
ery  of  or  for  the  foredosnre  of  a  Uen  upon 
real  property  and  the  filing  of  a  notice  of  pend- 
ency ot  the  action,  even  though  prosecuted 
to  Judgmoit,  will  not  foreclose  or  bar  the  as- 
sertion of  a  saperior  outstanding  unrecorded 
title  of  which  the  plaintiff  In  tlie  actlfm  bad 
notice;  and,  second,  that  the  commencement 
of  such  an  action  and  the  filing  of  the  notice 
will  not  prevent  the  hcdder  ot  a  superior  out- 
standing nnrecnded  title,  of  which  the  plain- 
tiff in  the  action  does  not  have  notice,  from 
appearing  In  the  actlra  and  asserting  bo&i 
title.  But  it  Is  apparent  also  that  ntfthw  of 
these  principles  gtdte  meets  tlie  qnestlon  pre- 
sented in  the  case  before  as.  Here  the  re- 
spcmdents  had  an  equitable  inttfest  in  the  land 
in  question  anterior  In  point  ot  time  to  the  In- 
terest acquired  by  the  appellant  from  bis  pur- 
chase of  the  property.  For  want  at  record 
this  interest  vras  cut  off  by  the  appellant's 
purchase.  Tho  appellant  did  not,  however, 
perfect  his  acquired  title  by  recording  his 
deed  nntil  after  the  tespMdenta  had  'h^^ 
an  assotlon  ot  thtf  r  interest,  aoe  did  he  ap- 
pear In  the  action  in  whlcih  thAt'tttorenlt  was 
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soQ^t  to  M  asserted.  To  say  that  bl>  Inter- 
est was  not  cat  off,  tberefore,  requires  tbe  <lec- 
laratl<»i  of  a  new  prioclple;  It  nmst  he  de- 
clared timt  no  paramoqnt  title  can  be  cnt  off 
bj  a  procednre  under  tbe  statute  <tf  notice 

[1, 2]  No  case.  In  so  for  as  we  are  advised, 
has  gone  to  that  otent,  and  seHulngly  tbe 
statute  should  not  be  so  construed.  Between 
two  Innocent  persons,  one  of  whom  must  suf- 
fer a  loss  no  matter  which  Ttew  of  the  stat- 
ute Is  takoi,  there  should  at  least  be  a  weld- 
ing of  the  equities,  and  that  equity  be  allowed 
to  prevail  which  favors  the  person  least  In 
fault.  In  the  action  before  us  unquestionably 
the  greater  fBult  lies  with  the  appellant.  In 
the  first  place,  he  was  negligent  In  f&lUng  to 
record  his  deed  until  the  lapse  of  so  long  a 
time.  In  the  second  place,  he  had  the  last 
call  to  examine  the  record.  He  could  hut 
Icnow,  since  he  allowed  eight  days  to  elapse 
between  tbe  time  he  took  his  conveyance  and 
the  time  he  filed  It  for  record,  that  adverse 
Interests  could  intervene,  and  had  he  examin- 
ed  the  record  at  that  time  he  would  have 
learned  of  the  claims  made  by  the  respond- 
ents, and  could,  by  making  known  his  claims, 
have  prevented  the  respondents  frran  waging 
a  fruitless  suit,  or  at  least  prevented  a  judg- 
ment vrtilch  will  be  rendered  fruitless  if  his 
claim  is  now  permitted  to  prevail.  On  the 
other  hand,  the  respondents  had  no  call  to 
examine  the  record  subsequent  to  the  com- 
mencement of  their  action.  As  the  record 
was  then  free  from  opposing  claims,  and  as 
they  then  put  notice  of  their  own  claims  upon 
the  record,  tbey  had  the  rl^t  to  rest  upon 
the  assurance  that  subsequent  claims  would 
either  be  brought  to  their  notice  or  would  be 
barred  by  a  successful  prosecution  of  their 
actlcm  because  of  failure  to  assert  them. 

[t]  But  appellant  contends  that  the  statute 
Is  Incapable  of  the  construction  the  forgoing 
conclusion  Implies.  He  calls  attention  to  the 
concluding  clause  of  the  statute,  tbe  clause  to 
the  effect  that  a  subsequent  purchaser  or  In- 
cumbrancer is  bound  by  the  inoceedlngs  sub- 
sequent to  tbe  filing  of  the  notice  of  pendency 
of  the  action  only  to  the  same  extent  he 
would  be  bound  if  he  were  a  party  to  the  ac- 
tion, and  argues  that,  had  he  appeared  and 
set  up  his  claim,  the  court  would  have  given 
judgmoit,  not  against  him.  but  against  the 
Roots  only,  and  hence  the  Judgment  entered 
can  have  no  more  ^ect,  loasmueh  as  he 
was  not  a  party.  But  we  cannot  tiilnk  this 
the  meaning  of  the  statutes.  We  think  It 
means  that  he  is  bound  by  tbe  Judgment  ac- 
tually entered  to  the  same  extent  as  if  be 
were  a  party  to  the  actlcm.  The  question 
therefcHV  is  not,  Would  tbe  court  have  en- 
tered a  different  judgment  had  he  been  a  par- 
ty to  the  action'/  but.  To  what  extent  would 
he  have  been  bound  by  the  Judgment  actual- 
ly enteivd  had  he  been  such  a  party  T  This 
is' thcf  'coilstnicthMl 'given  the  statute  In  Uet- 
rlck  T.  PntMsoD,  supra,  as  Is  shown  by  the 


conclndtiv  sentmce  of  Qie  dKnie  qiralied  trooi 
the  oi)inl(m. 

It  is  said,  however,  that  this  coBstmctkn 
<a  tbe  statute  Is  not  In  accord  with  the  rate 
which  denies  ^ect  to  the  statate  In  tbe  in- 
stance where  the  plaintiff  tarn  notiee  of  thft 
unrecorded  superior  title.  Bat  liie  rule  la 
such  a  case  Is  founded  In  another  principle  of 
equity*  the  fraud  implied  In  the  act  ot  the 
plaintiff  in  falling  to  make  known  to  the 
court  a  superior  outstanding  title  of  whldi 
be  has  knowledge,  the  principle  that  equity 
favors  the  Innocent,  not  tike  guilty. 

These  conslderatlMis  require  an  afflrmance 
of  the  judgment  of  the  court  bdow. 

It  Is  so  ordered. 

ELLI8,  C.  J.,  and  MOUNT.  PARKB8,  and 
HOLCOMB,  JJ.,  concur. 


GREENIUS    et    ax.    v.    HOORB    et  aL 

(No.  14176.) 
(Sapreme  Court  of  WashingtoiL  Jan.  15, 1918.) 

1.  Appeal  and  Ebrob  «=»109&(6)— Law  o» 
THE  Case— StjmciENCT  or  Pleadiwos. 

The  determination  by  the  Supreme  Court, 
on  appeal  from  a  judgment  dismissing  tbe  ac- 
tion on  sustainiug  a  demurrer  to  the  complaint, 
tbat  the  complamt  alleged  a  cauie  of  action 
against  <he  surety  of  a  conatsble  tor  bis  act  by 
virtae  of  Us  office  In  arresting  witliovt  a  war- 
rant a  psrBOD  who  hod  not  in  fact  committed 
a  felony,  and  witbont  reasonable  grounds  for 
belieTnig  that  he  had  committed  such  felony, 
was  tbe  law  ot  tbe  eaie  on  a  rabsequent  appeal 
from  a  judgment  for  plaintiff. 

2.  SHBBirrS  AND  GONSTABUS    «a»168  —  AC- 
TIONB  ON  BoiilDS— PBESUUPTIONS. 

Where  a  person,  who  was  constable  ond 
also  marshal  of  a  town,  made  an  arrest  outside 
the  corporate  Ibidts  of  tbe  town,  it  will  be  pre- 
sumed u>  law,  in  an  action  on  hia  bond,  tbat  be 
assumed  to  act  as  the  officer  of  tbe  territorial 
Jurisdiction,  regardless  of  his  declaration  of 
authority  as  oonstmUe. 

Departnmit2.  AiHWal  from  Superior  Court 
SnohomlBh  County;  Ralph  C.  Bell,  Jndge. 

Action  by  A.  W.  Greenins  and  wife  against 
S.  B.  Moore  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Afflrmed. 

Sherwood  &  Mansfield,  of  Srerett,  for 
app^nts.  Cooley,  Koran  &  Mulvlhlll,  of 
Everett*  for  respwidaita. 

HOLOOMB,  J.  [1]  Tbe  law  of  this  case 
was  settled  by  decision  on  a  former  appeal 
from  a  judgment  dismissing  the  action  upon 
sustaining  a  demurrer  to  tbe^  complaint. 
Oreoilus  V.  American  Surety  Co.,  02  Wash. 
401,  169  Pac.  384.  It  was  there  determined 
that  the  complaint  alleged  a  cause  of  action 
a^lttst  tbe  surety  of  Moore,  as  constable, 
acting  vlrtute  officio  In  making  an  arrest 
without  warrant  after  a  felimy  had  been 
committed  and  he  had  no  reasonable  grouods 
of  belief  that  the  party  arrested  had  com- 
mitted tbe  felony,  and  tbe  party  arrested 
had  not  In  fact  committed  It.    The  Jury 
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found  tbe  facts  In  faror  of  respondents,  and 
there  la  ample  and  competent  erldoice  shown 
In  the  record  to  snstain  the  allegatioDs  vt  the 
complaint;  inpluding  the  fact  that  Moore 
made  the  arreet  as  a  constable  of  the  count;. 

[2]  Regardless  of  his  declaration  of  aa- 
thorlty  as  constaMe,  made  at  the  time  of  the 
arrest  ontslde  the  corpomte  limits  of  the 
toim  where  he  held  oflBce  as  marshal,  we  are 
of  the  opinion  ttmt,  where  OBe  holds  two 
offices  of  the  same  natnre,  each  wtthln  sep- 
arate territorial  Jurisdictions,  w4»en  he 
out  of  one  territoi4aI  Umit  Into  the  other  In 
which  he  holds  official  authorlt7>  and  per- 
forms an  act  of  official  nature  In  the  latter 
consistent  with  his  official  authority  there, 
it  wilt  be  preaomed  in  law  that  he  assumed 
to  act  aa  the  officer  of  Uw  teirltorlal  Juris- 
diction -niieneTer  he  attempted  to  act,  and 
not  otherwise. 

We  And  no  error*  and  the  Judgment  ia  af- 
firmed. 

BLLIS.  C.  J.,  and  GHADWIGE,  MOBIUS, 
and  MOUXT,  JJ^  concur. 


STATD  T.  PBTTVXBU   (No.  14224.) 
(Supreme  Court  of  WaBhinston.  Jan.  12, 191S.) 

1.  Cbxvuux  Law  «s»78&(4)— Instbuctions— 
Reasonable  Do'obi~"False  Peetense." 

Inatrnction  that  to  conyict  of  false  pre- 
tenses the  state  mast  prove  bejrond  a  reasonable 
doubt  that  accused  made  false  representations 
aa  set  forth  in  the  fatformation,  that  tbe  person 
to  whom  they  were  made  beiieToj  tbem,  relied 
thereon,  and  was  deceived  tbereby,  that  by  color 
of  such  pretenses  defendant  obtained  from  him 
his  property  with  intent  to  defraud  him  there- 
of, is  not  objectionable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  False 
Pretense.] 

2.  FALSB   PumifSEB  «=338— FBOOF— GUZLTT 

Knowledge. 
Since^  in  seefcinE  conTiction  under  Rem. 
Gode  1915,  |  2601,  lor  larceny  by  false  pre- 
tcauesi  the  state  need  neither  charge  nor  prove 
facts  not  specifically  included  within  the  defi- 
nition of  the  crime,  guilty  knowledge  need  not 
be  proved  further  than  as  implied  within  the 
phrasB  "with  intent  to  deprive  oi  defraud  tbe 
owner  thereof,"  and  charge  that  the  state  must 

Srove  b^ond  a  reasonable  doubt  the  intent  to 
efraud  requires  proof  of  guilty  knowledge,  and 
is  errcmeouB. 

D^artment  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Hacfclntosh, 

Judge. 

J.  Pettvlel  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Affirmed. 

John  F.  Dore  and  Robert  Welch,  both  of 
Seattle,  for  appellant  Alfred  H.  linndln, 
Jc^  D.  Carmody,  and  I«ne  Summers,  all  of 
Seattle,  for  the  State. 

MORRIS,  J.  Appeal  from  a  conviction  of 
grand  larceny.  The  error  alleged  Is  In  the 
charge  to  the  Jury.    The  information  was 


laid  under  section  2601.  Rem.  Code  1915,  pro- 
Tiding  ao  far  aa  la  here  material,  that: 

"Bt«17  perwm  who,  with  iatent  to  dative  or 
defraud  the  owner  thereof  «   *  * 

"(2)  Shall  obtain  from  the  owner  or  anoth- 
er the  possession  of  or  title  to  any  property, 
real  or  pereonal,  *  *  *  by  e»lor  or  aid  of 
any  fraadulent  or  faUe  xepresoitation,  persona- 
tion or  pretense  ♦  •  •  steals  such  property 
and  shall  be  guilty  of  larceny." 

The  information  charged  that  the  accused 
"did  then  and  there  willfully,  designedly, 
falsely,  fraudulently,  unlawfully,  and  f^oni- 
oualy"  make  to  the  prosecuting  witness  "cer- 
tain fraudulent  and  false  pretenses  and  rep- 
resoitatlons."  enumerating  them,  which  the 
prosecuting  witness  believing  and  relying 
upon  and  being  deceived  by  the  "false  and 
fraudulent  pretenses  and  representations  so 
made"  was  then  and  there  Induced  to  pay  to 
the  accused  the  sum  of  $75,  which  said  sum 
the  accused  "willfully,  designedly,  unlawful- 
ly, fraudulently  and  feloniously  received  and 
obtained"  from  the  prosecuting  witness  "by 
means  of  said  false  and  fraudulent  pretenses 
and  representations  with  intent  then  and 
there  to  deprive  and  defraud" — then  follow 
allegations  of  the  falsity  of  the  representa- 
tions— "as  be  the  said  J.  Pettvlel,  alias 
Frenchy,  th«i  and  there  well  knew." 

In  instructing  the  jury  the  lower  court 
read  the  information  to  them,  and  defined 
the  erlrce  as  outlined  in  the  statute,  and  then 
proceeded  as  follows: 

"To  convict  this  defendant  of  tbe  crime  there- 
in chained,  the  state  must  prove  to  you  beyond 
a  reasonable  doubt: 

"(1)  That  on  or  about  the  30th  day  of  No- 
vember, 1915,  this  defaidant  J.  P^viel,  alias 
'Frenchy,'  made  to  (me  Ben  Smathers  certain 
false  or  frauduleat  representations  or  pretenses, 
as  set  forth  in  the  information  herein. 

"(2)  That  the  said  Ben  Smathers  then  and 
there  believed  said  false  or  fraudulent  represen- 
tations or  pretemes,  and  relied  thereon,  and 
was  deceived  thereby. 

"(3)  That  by  color  or  aid  of  said  false  or 
fraudulent  pretenses  or  representatioDs  this  de- 
fendant obtained  from  said  Ben  Smathers  prop- 
erty of  the  said  Ben  Smathers. 

"(4)  That  this  defendant  so  obtained  said 
property  with  intent  to  deprive  and  defraud  tbe 
said  Ben  Smathers  thereof." 

It  l8  against  this  pwtlon  of  the  Instmc- 
tlon  that  error  la  alleged,  the  C(mtentions  be- 
ing: First,  that  tbe  court  failed  "to  tell  the 
Jnry  that  It  was  necessary  to  find  that  the 
represratatlons  set  forth  In  the  Information 
were  false,  but  took  It  upon  himself  to  de- 
clare that  the  statements  set  forth  In  the  In- 
formation were  false,  and  that  tbe  language 
of  the  court  In  the  first  paragraph  of  tbe  In- 
struction amounted  to  a  comment  upon  the 
facts."  The  second  error  is  "that  the  court 
failed  to  tell  the  Jury  that  the  defendant 
cannot  be  convicted  unless  he  knew  the  rep- 
resentations were  false." 

[1]  The  instruction  Is  not  subject  to  the 
first  criticism  as  being  a  statement  by  the 
court  that  the  repre^entaUms  made  by  the 
defendant  were  false  or  as  a  comment  on  tbe 
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ftiot&  The  JniT  iB  deaily  that  in  oi^ 
d»  to  cffli^ct  tlie  defendant  tbe  atate  must 
prore  beyond  a  reasonable  doubt  tbat  at  tbe 
time  designated  In  the  Information  tbe  de- 
fendant made  "certain  false  or  fraudulent 
repremtatbsia  or  i^etensee  aa  set  COrtb  la 
tbe  Infoimatkm."  As  so  chaifped.  Un  Jury 
could  receive  no  other  Impression  than  that 
the  Alsltr  of  the  statements  must  be  proved 
by  the  state  beyond  a  reksonable  doubt 
State    ronton,  30  Wa«h.  S2S,  70  ^c.  741. 

[3]  Upon  the  second  point  it  Till  be  no- 
ticed tbat  the  statute  in  defining  die  crime 
charged  does  not  make  guilty  knowledge  an 
essential  element  ct  t3ie  crime,  exc^  In  so 
far  as  gull^  knowledge  is  Included  by  im- 
plication within  the  idiraBes  "with  Intent  to 
deprive  or  defraud  the  owner  thereof  •  •  * 
by  c&bu  or  aid  of  any  &audul«:it  or  false 
representations,  personation  or  i^ntense." 
la  seeking  a  conviction  under  Uils  larceny 
statute  the  state  is  not  required  to  either 
charge  or  prove  tacts  or  elements  not  spe- 
clOcaHy  Indnded  within  the  d^nttkm  of  the 
crime  ^rged.  State  v.  Uartln,  84  Wash. 
81S,  182  Pac.  SSBl 

That  guilty  knowledge  la  Implied  in  tbe 
words  used  in  the  statute  and  found  In  the 
instracti<Hi  can  hardly  be  denied  save  In  an 
tttremely  hypercritical  and  far-fetched  ob- 
jection of  tbe  diarMter  no  l<HigEer  favored  tn 
the  law.  Intent  is  a  mental  condition.  To 
Intend  to  defraud  by  color  or  aid  of  false  or 
fraudolmt  pretratses  or  representattons  In- 
cludes knowledge  and  excludes  mtetakes.  To 
Intend  to  defraud  Is  to  be  conscious  of  that 
intent;  to  be  consdoos  of  an  Intent  la  to 
have  knowledge  of  that  tntoit  To  <3iarg6 
the  Jury  that  the  state  most  prove  beyond  a 
leaaonable  doubt  the  elements  Included  In 
the  instruction  is  a  cbarge  that  U  must 
jvron  gouty  knowledge.  The  better  anthori- 
ties  mKWort  these  condusions  In  interpreting 
statutes  such  as  ours.  In  State  v.  Ryan, 
84  Wash.  687,  79  Pac  80,  the  accased  was 
Informed  against  for  obtaining  mon^  under 
false  pretenses.  The  Information  was  at- 
tadced  npon  several  grounds,  among  thou, 
tbat  it  failed  to  diarge  that  the  alleged  pre- 
tenses were  relied  on  by  the  prosecuting  wit* 
ness.  The  court  pointed  out  that  the  In- 
formatlMi  was  In  the  language  of  the  stat- 
ute, and  as  so  cbar^d  was  sufficient,  and 
that  the  objecttim  that  the  Information  tn 
nll^ng  that  the  property  was  obtained  by 
the  accused  by  means  of  the  fiilae  pretenses 
with  int^t  to  defraud  was  by  implication 
an  averment  tbat  the  allied  pretenses  were 
relied  upon,  basing  its  ruling  upon  the  doc- 
trine of  the  better  reason,  and  Is  In  accord 
with  tlie  spirit  of  our  statute  that  any  crim- 
inal element  necessarily  Implied  need  not  be 


specifically  averred.  It  follows  that  U  un- 
der tba  atatnte  It  need  not  be  vecifleally  al- 
leged. It  need  not  be  spedfleally  proved. 
Our  statute  does  not  make  the  obtaining  of 
property  by  color  or  aid  of  false  isetenses 
a  crime  unless  the  false  pretonsos  are  made 
"with  Intent  to  d^wlve  or  defraud."  There 
could  hardly  be  an  Intsnt  to  defnod  br  ccOor 
or  aid  of  false  pretenses,  nnlees  the  false 
pretense  was  made  by  one  who  knew  the  fal- 
sity thereot  Bishop  recognises  this  la  his 
definition  ot  falae  pretoise: 

"A  false  pretense  is  sucli  a  fraadolent  repre- 
sentation of  an  existing  or  past  fact,  b7  one 
who  koows  it  not  to  be  trae,  as  is  adapted  to 
Induce  the  person  to  wbom  it  is  made  to  part 
with  sometmng  of  valoe." 

In  State  t.  Wilson,  143  Mo.  834,  44  S.  W. 
722.  it  is  said  that  charging  acts  as  felonious- 
ly and  fraudulently  done  with  intent  to  de- 
fraud is  good  against  an  attack  upon  the 
ground  of  failure  to  diarge  the  act  as  de- 
signedly done;  the  statute  under  which  the 
indictment  was  drawn  not  containing  the 
word  "designedly."  So  In  McLendon  v. 
State,  16  Ga.  App.  262,  8S  S.  B.  200;  It  Is 
held  that  it  is  not  necessary  to  charge  guilty 
knowledge  In  a  prosecution  of  this  diarac- 
ter,  where  it  is  allied  that  the  reprcsenta- 
tlons  were  falsely  and  fraudulently  made 
with  intent  to  defraad,  saying: 

"If  tbe  representations  were  in  effect  bdse 
and  were  made  with  intent  to  deceive,  this 
would  necessarily  Imply  that  the  defmdaDt 
knew  the  falsity  of  the  representatlona  whan 
they  were  so  made." 

In  McCoy  V.  State,  56  Tex.  Or.  R.  6S1,  120 
S.  W.  858,  It  is  said: 

"67  'fraudulent  taking'  is  meant  that  the  pei^ 
wm  taking  knew  at  tbe  time  of  taking  that  tbe 

ftroperty  was  not  his  own,  tliat  tbe  property 
it]  waa  taken  without  the  consMtt  of  the  owner 
and  with  intent  to  deprive  the  owner  of  the 
valne  thereof  and  to  appropriate  it  to  the  use  or 
benefit  of  tbe  person  taking." 

In  United  States  v.  Twenty  Boxes 

Cheese  (D.  C)  16S  Fed.  360,  the  court  says: 

'Tbe  words  *fraudalent,  false,  and  willful*  >m- 
plj  tbe  necessity  of  guilty  scienter  and  intent" 

Similar  holdings  are  made  In  Adams  v. 
Barber.  1S7  Ma  App.  370,  188  &  W.  488; 
Hagood  V.  State,  S  Ga.  App.  80,  62  S.  Bl  Ml ; 
State  V.  Brady,  100  Iowa,  181,  68  N.  W.  280, 
36  U  R.  A  698.  62  Am.  St  B«p.  560:  State 
V.  Smith,  63  Vt  201,  22  AU.  604;  Common- 
wealth V.  Hulbert,  12  Mete.  (Mass.)  446: 
State  V.  Swltzer,  63  Vt.  604,  22  At!  724,  25 
Am.  St.  Rep.  780;  Hatcher  v.  Dunn,  102 
Iowa,  4U,  71  N.  W.  343,  86  U  R.  A.  689;  7 
Am.  A  Eng.  Encyc  661 

Flndiiv  no  error,  the  Judgmoit  is  afllrmed. 

EiLLIS,  O.  J.,  and  MOUNT,  CHAD  WICK, 
and  HOtiCOMB,  JJ.,  concur. 
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HtrBBlB  r.  SOME  SAVINGS  ft  LOAN 
ASS'N  et  al.   (No.  14197.) 
(Supreme  Conrt  of  WashingtoD.  Jan.  IQ.  191&) 

1.  BuiLDiNa  AND  Loan  Absociations  €=s>14 
(6»  S)—8TO0KHOu>Eits— Withdrawal. 

A  itodAiMflr  withdrawinK  from  a  building 
and  loan  aSMciation  cannot  oy  exerdBing  his 
right  escape  his  just  proportion  of  the  loss  in- 
curred hj  the  association  previous  to  withdraw- 
al, and  can  take  only  hia  pro  rata  share  of  its 
assets. 

2.  BULLDINQ  AND  LOAN  ASSOCIATIONS  <8=>2— 
STOCKaOLDEES— WrTHDBAWAL. 

The  rights  of  a  stockholder  withdrawing 
from  a  buudiDK  and  loan  associatioa  are  after 
its  enactment  goTemed  by  Lews  1913,  p.  326 
(Rem.  Code  1915,  S  3601—1  et  sea.),  the  saving 
clause  with  respect  to  the  act  of  1003  (Laws 
1903,  p.  216)  found  in  section  2«  of  the  1918 
act,  relatiiw  only  to  existing  obligationa  and 
contracts  of  any  assodatioo. 

3.  BULLDINO  AND  LOAN  ASSOCIATIONS  ^=^14 
(4)  —  STOCKBOLDKBS  —  WrrHDBAWAI,  —  No- 
TICB. 

The  reqniremott  in  the  act  of  1913  that  a 
stockholder  withdrawing  from  a  building  and 
loan  association  shall  giVe  notice,  being  for  the 
benefit  of  the  assodatTon,  la  waived  by  tha  aa- 
sociatioD'a  payment  withoat  objfeetlon  on  th* 
ground  of  lack  of  notice. 

4.  Tendeb  «=>16(2)— What  CJonbtitutbs. 

Where  the  agent  of  defendant  offered  to  pay 
plaintiff  the  aetnal  noney,  there  was  a  lawful 
tender,  notwigMtaading  infoimalitiai  in  the  pro- 
cedore. 

D^rtznent  2.  Appeal  from  Superior 
Court,  Pierce  Ooonty ;  WllUakn  O.  Otuwmaii, 

-Action  by  Frank  Habw  against  tbe  Home 
SavtoHCS  ft  Loan  Association  and  others. 
From  a  Judgment  fbr  plaintiff,  defendants 
anpeal.  Rerersed  and  remanded,  with  in- 
structlotu. 

G.  R  Stelner,  of  Seattle,  for  appellants. 
John  Burtson  Keener,  of  Taooma,  for  re- 
spondent 

MORRIS,  3.  Respondent  brought  this  ac- 
tion as  a  member  of  ttie  appellant  associa- 
tion to  recover  tbe  sum  claimed  due  him 
npon  tbe  sbares  of  sto<ft  beld  by  bim.  The 
lower  conrt  fonnd  that  be  was  entitled  to  re- 
cover $800,  together  with  interest  and  divi- 
dends In  tbe  sum  of  f27.20,  less  a  charge  of 
$1  per  share  chargeable  as  expense  under 
section  6,  c  Ue,  Laws  of  1903,  p.  219  (Rem. 
ft  BaL  Code,  i  8631),  resulting  in  a  Jnugment 
for  |707.a0,  finm  which  appeal  la  taken. 

Re«pOttdeiU:  on  Martib  ^  1907,  snbscrtbed 
for  20  shares  of  stock  In  the  ftssociatlon,  and 
between  that  date  and  April  14, 1006,  he  paid 
$1,960.  In  addiUon  there  waa  credited  to 
bim  in  the  way  of  dividends  and  interest  to 
January  1,  1911,  900iM,  making  a  tdtal 
credit  on  that  daU  of  92.062.40.  The  find- 
ings of  13ie  lower  court  take  no  account  of 
this  4K^40,  but,  Inasmach  as  tbe  lower  conrt 
enterim  judgment  open  plaintUTa  contention 
that  the  utmost  due  bim  was  the  som  of  92,- 
OOO,  it  must  have  been  considered,  as  con- 


tended  bp  appellatit.  that  respondent  had  re- 
ceivM  that  amount.  In  February,  1912,  and 
January,  1913,  dividends  aggregating  9200 
were  paid  to  appellant.  In  July,  1913,  acting 
under  chapter  110,  Laws  of  1913,  p.  326 
(Rem.  Code,  S  3601—1  et  seq.),  an  Inspec- 
tion was  made  of  the  affairs  of  the  ap- 
pellant by  the  state  inspector  of  savings  anu 
loan  associations,  at  which  time  the  com- 
pany was  found  to  be  losolvent,  the  insol- 
vency growing  out  of  its  custom  of  paying 
its  expraiaes-  out  of  cash  on  band  and  credit- 
ing Itself  for  the  expense  Items  so  paid  out, 
so  that  upon  the  books  of  tbe  company  an 
expense  account  of  92,194.61  appeared  as  an 
asset  This  condition  being  l»t>ugfat  to  the 
attention  of  the  state  inspector,  the  assocla- 
tioD  was  given  20  dayi^  notice  under  tbe  law 
to  restore  Its  affairs  to  a  safe  and  sound 
financial  condition  or  be  reported  to  the  At- 
torney General  for  liquidation.  After  con- 
BOltatlon  and  deliberation  as  to  tbe  best 
course  to  be  pursued,  it  was  determloed  to 
make  a  charge  of  30  per  cent  against  each 
share  of  stock,  whi(^  with  the  aid  of  a 
number  of  fines,  would  be  sufficient  to  offset 
this  expense  account  erroneously  carried  as 
an  asset  The  respondent,  having  20  shares 
of  stock,  was  charged  with  9600,  wbltSb  was 
placed  against  his  book  <^dlt  of  92,000,  leav- 
ing a  balance  to  his  credit  in  the  sum  of  91.- 
40a  Thereafter  respondent  withdrew  9If200, 
leaving  a  credit  of  9200  on  the  books  of  tbe 
association,  whldb  was  tbe  condition  of  tbe 
plaintiff's  account  In  July,  19USv  at  the  time 
the  association  was  reorganised.  Thereafter 
respondent  demanded  as  bis  due  9800,  tbe 
difference  between  the  par  value  of  his  stock 
at  92,000,  and  the  91,200  withdrawn  by  him. 
This  amount  being  refused  he  cornmenced 
this  action. 

[1]  Respondent's  rights  are  those  of  a 
withdrawing  stockholder.  In  exercising  tills 
right  he  cannot  escape  bis  Just  proportion  of 
loss  Incurred  by  tbe  insolvent  association,  but 
must  bear  his  proportionate  share  of  such  loss 
and  take  only  his  pro  rata  share  of  its  as- 
sets. 4  R.  a  L.  (IS)  356  ;  9  a  J.  942.  The 
Inquiry  then  is,  after  charging  respondent 
with  his  pro  rata  share  of  tbe  indebtedness 
of  the  association,  what  waa  the  withdrawal 
value  of  his  stock?  It  la  not  disputed  that, 
if  properly  chargeable  to  respoudent,  the 
amount  chargeable  against  him  would  be 
9600,  which  would  make  the  withdrawal  val- 
ue of  hia  stock  91.400,  of  which  he  had  al- 
ready reodved  ^IJSBOO,  to  whidi  nrast  be  add- 
ed any  accumulated  interest,  admitted  to  be 
tbe  sum  of  9S  at  tbe  time  respondent  com- 
menced this  action. 

[2, 1}  The  withdrawal  value  of  respond- 
ent's stock  Is  not  to  be  aetermined  by  the  act 
of  1008,  but  Iv  chapter  110,  Laws  of  1918^ 
p.  826  (Rem.  Code,  i  3601—1  et  seq.);  the  aev- 
Ing  clause  ot  the  lattor  act  as  found  In  sec- 
tion 26,  p^  344  (Id.  I  8601—26),  having  refer- 
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ence  only  to  existing  obligations  and  con- 
tracts of  any  association.  The  lower  ctiarl 
was  In  error,  therefore,  in  assunilng  that  re- 
spondent's rights  were  to  be  determined  by 
the  act  of  1903,  rather  than  Inr  the  act  of 
1913. 

The  withdrawal  value  of  the  stock  must 
be  determined  by  the  Hnandal  condition  of 
the  association  and  the  laws  in  force  at  the 
time  of  the  withdrawal  under  which  each 
share  of  stock  Is  charxeable  with  its  pro 
rata  share  of  loss.  This  act  also  provides 
for  notice  of  withdrawal,  biit  appellant's 
contention  of  no  notice  Is  not  well  taken, 
since,  the  purpose  of  the  notice  being  for  the 
benefit  of  the  association,  it  may  be  waived 
by  payment  Tiilthout  objection  on  the  ground 
of  lack  of  notice.  Reitz  v.  Hayward,  100 
Mo.  App.  216,  73  S.  vv.  374;  McKenney  v. 
Diamond  State  Loan  Ass'n,  8  Honst.  (Del.) 
C67.  18  Atl.  906. 

[4]  Respondent  admits  that  prior  to  the 
commencement  of  the  action  Mr.  Pierce,  rep- 
resenting the  appellant,  came  to  blm,  and, 
exhibiting  the  mtmey,  offered  to  pay  tbe 
amount  then  admitted  to  be  due,  but  that  he 
then  refused  to  accept  any  tender.  This  was 
in  effect  a  tender.  Whatever  may  have  been 
lacking  In  formality  on  the  part  of  Mr. 
Pierce  In  making  the  tmder  was  waived  by 
respondent's  refusal  to  accept  any  offer  or 
tender. 

The  Judgment  of  the  lower  court  la  revers- 
ed, and  cause  remanded,  with  Instructions  to 
enter  judgment  for  resiwndent  In  the  sum 
of  (208 ;  costs  to  appellant. 

ELLIS,  C.  J.,  and  MOUNT,  OHADWIGK. 
and  HOLCOMB,  JJ.,  concur. 


STATE  ex  rel.  UNION  MACHINERY  ft  SUP- 
PLY CO.  V.  THOMPSON  et  aU 
(No.  14495.) 

(Supreme  Court  of  Wssbiagtoa.   Jan.  15,  1918.) 

Atfeal  and  Ebrob  ®=>402 — Contempt— Ob- 
deb  I'KsDiNo  AppEAir— Failure  to  Obey. 
Where,  pending  plaiutUFs  appeal  from  an 
adverse  judgment  in  replevin,  defendants  took 
possession,  notwitbstanding  plaintiff  who  had 
possession  had  given  a  supersedeas  bond,  it  was 
within  the  jurisdiction  of  the  Supreme  Ooort  to 
make  an  order  requiring  defendants  to  tender 
the  property  or  show  cause  vhy  they  should  uot 
be  adjudged  in  contempt  .or  failure,  and,  where 
defendants  made  no  tender  and  showed  no  suffl- 
<^ent  excuse  t<a  not  doing  so,  they  will  be  ad- 
judged guilty  eC  cmtonpt. 

Gtniteiupt  proceedings  by  the  State,  on  the 
relation  of  the  Union  Machinery  &  Supply 
Company,  against  J^ul  U  Thompson  and  an- 
other. Defendants  adjudged  guilty  of  con- 
tempt, but  giveu  an  opportunity  to  purge 
themselves  thereof. 

Rotteift  A.  Eatoni  ot  Seattle,- for  relator. 
VhiOp  TwoKver,  of  Seattle  for  respondents. 


"  WEBSTER,  J.  Tills  Is  a  contempt  pro- 
ceeding instituted  by  the  filing  of  an  affidavit 
therefor  In  this  court  on  October  19.  1917, 
fnxn  which  It  substantially  appears  that  on 
September  11,  1916,  the  Union  Machinery  k 
Supply  Company,  a  corporaticm,  commenced 
a  rqilevln  action  In  the  superior  court  for 
Kitsap  county  against  defendant  Paul  L. 
Thompson  to  recover  the  possession  of  two 
donkey  engines  claimed  as  the  property  of 
the  plaintiff  therein,  the  possession  of  wtaidh 
was  wrongfully  withheld  by  the  defendant; 
that  the  sheriff  seized  the  property  by  virtue 
of  the  writ  and  undertaking  of  the  plaintiff, 
and  upon  the  failure  of  the  defendant  to  ex- 
ecute an  undertaking  for  its  redelivery  tbe 
property  was  turned  over  to  the  plaintiff  by 
the  sheriff,  as  provided  by  law;  that  thC'de- 
fendant's  demurrer  to  the  complaint  was  sus- 
tained and  judgmwt  entered  dismissing  tbe 
action,  from  which  an  appeal  was  tatcen  to 
this  court;  that  la  furtherance  of  aiwh  ap- 
peal, and  for  the  purpose  of  preserving  Its 
right  to  the  possession  of  the  property,  the 
plaintiff  executed  a  supersedeas  bond  whicta 
was  approved  by  the  court  and  filed  In  the 
cause;  that  for  convenience  and  economy  tbe 
plaintiff,  though  retaining  poaseaalon  there- 
of, left  tbe  property  near  tbe  prsmlaes  where 
It  had  been  used  by  the  defendant  prior  to  the 
encntleD  ot  the  writ  by  the  dierifl;  that  m 
August  2»,  1017,  the  JndsmeDt  oC  the  knrar 
court  was  reversed  and  the  cause  remanded, 
with  Instructions  to  overrule  tbe  demurrer  to 
the  complatait;  that  a  pettftUni  Anr  reheuinc 
was  filed  and  the  action  still  pending  in  this 
court  when  this  proceeding  was  insUtuted. 
The  afllant  further  alleged  that  dnrlnc  tbe 
pmdency  of  the  aiveal  the  defendants  here- 
in unlawfully  took  possesslm  of  the  property 
and  refuse  to  surrender  possession  thereof 
to  the  plaintiff. 

Upon  tbe  filing  of  the  affidavit  we  made  an 
order  requiring  the  defendauts  to  tender  to 
the  Union  Machinery  &  Supply  Company  the 
possession  of  the  property  where  It  stood, 
within  three  days  after  the  service  of  bu<4i 
order,  and  that  said  company  be  permitted  to 
remove  the  same  from  the  premises  as  soon 
as  convenient,  or  that  if  defendants  failed  or 
refused  to  do  so,  to  show  cause  before  this 
court  on  November  2,  191T,  or  as  soon  there- 
after as  the  matter  could  be  heard,  why  they 
should  not  be  adjudged  in  contempt  for  such 
failure  or  refusal.  This  order  was  served 
upon  defendant  TUton  on  October  20,  1917, 
and  upon  defndant  Thompson  on  October 
24,  1017.  The  proceeding  came  on  for  hear- 
ing on  oral  arguments  on  November  2,  1917, 
at  which  time  defendauts  were  i^ven  further 
time  In  whi<di  to  file  affidavits  In  support  of 
their  return  to  the  show  cause  order,  whldi 
affidavits  were  filed  on  November  7,  1917. 

From  an  axamination  of  the  sliowiag  made 
by  the  aflMarits,  we  are  convinced  that  ne^ 
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tber  of  tbe  dafendanto  bai  oonpUMl  wltb  tbe 
orOer.  Tbsre  is  no  showing  tbat  any  tender 
of  the  prop«rt;  has  been  made,  or  that  de- 
fendants have  consented  to  tJM  removal  there- 
of by  the  plaintiff.  Neither  has  any  saffldeut 
excuse  been  made  for  such  failure.  It  was 
wimtQ  tbe  power  <tf  tiiis  court  to  make  the 
order  of  October  i»,  1917,  In  aid  of  Its  ap- 
pellate Jurisdictlcw,  for  the  purpose  of  pre- 
serving thA  ri^ts  of  the  parties  pending  the 
appeal,  and,  Oaee  it  clearly  appears  tliat  tbe 
order  tias  not  been  comidled  with,  tbe  de- 
fendants are  in  contooapt. 

It  ia  therefore  adjudaed  that  tbe  defend- 
ants, and  each  of  them,  are  In  contempt  of 
this  court,  and  a  fine  of  9100  and  tlie  costs 
of  thls  .pEoccedMiff  Is  fattetiy  assessed  against 
eadk  of  UiOD.  In  view  of  tlie  vnsadsfiactory 
GondltliHi  of  Uie  record,  liowever,  the  defiend- 
antB  may  purge  Uiemselves  of  the  contempt 
by  serrtBg  upra  tbe  plaintifl  in  said  replevin 
action  a  vritten  trader  ot  the  property,  to- 
getber  with  their  consent  that  tbe  same  may 
be  renoved  from  ttie  premises  by  tbepUilntur, 
and  filing  sndi  writing,  with  proof  of  the 
service  thereof,  with  the  tflerk  of  this  oourt 
within  10  daya  from  tbe  flHng  <rf  this  opin- 
ion, and  by  payiiv  the  costs  at  this  proceed- 
ing. 

ELU8,  C  J.,  and  FTIIXERTON,  MAIN, 
and  PARKKB,  JJ.,  nmcor. 


DAVIDSON  v.  CHILBERG  et  ux. 
(No.  13977.) 

(Supreme  Court  of  Washington.   Jan.  17, 1918.) 

1.  ASSIGNUENTS    FOB    BSNETir   OS  CBEDrtOBS 

«=»3S2— Settlement— Imtbbest. 
WImre  a  traetee  who  received  property  to 
diachaige  obUgations  of  the  ben^dary  failed 
after  termination  of  the  trust  to  pay  over  ■urns 
due  the  ben^dary,  such  trustee  is  liable  for  ia- 
t«reflt 

2.  AsSIGinCElfTS  FOS  BENB&rr  OF  Cbeditobs 

—  Tebhination  of  Tbust  — Reveb- 

8I0K. 

Plaintiff,  who  was  indebted  to  a  number 
of  persons,  and  also  liable  with  defendant  and 
another  as  guarantors  of  indebtedness  of  a  min- 
ing and  ditch  company,  eotiered  into  a  ctMtract 
with  defendant  whereby  plaintifl  transferred  to 
defendant  numerous  shares  of  stock  in  various 
corporations,  including  big  share  of  tbe  stock 
of  the  ditoh  and  mimng  company  which  was 
controlled  by  plaintiff,  defendant,  and  the  third 
person.  The  contract  provided  that  defendant 
should  dispose  of  plaintiff's  holdings,  including 
those  in  the  ditch  and  mining  company  when- 
ever a  sale  ot  such  stock  would  pay  up  taati 
Uquidate  the  entire  indebtedness  of  such  com- 
pany and  release  plaintiff  from  further  liability. 
The  contract  further  provided  for  a  return  to 
plaintiff  of  any  shares  deposited  as  well  as  any 
sums  remaining  on  tenmnation  of  the  trust. 
Defendant  never  disposed  of  some  of  the  stock, 
but  another  corporation,  with  the  consent  of  de- 
fendant and  the  associate  of  the  phrtdes,  took 
over  the  assets  of  the  mining  and  ditch  company 
and  released  defendant  and  the  other  owner  from 
tb«r  liability  as  guarantors.  Tbe  new  cqrpopa- 
tiou  took  up  notes  which  plaintiff  and  defend- 


ant had  gnaranteed,  but  BUdk  notes  were  trans- 
ferred to  employes  of  defendant  or  bis  com- 
panies, and  suit  against  plaintiff  on  his  guaranty 
was  instituted.  A  later  contract  recited  that 
defendant  bad  negotiated  a  sale  of  the  sto<^,in 
the  mining  snd  ditch  company  belonging  to  plain- 
tiff himself  and  their  associate,  and  that  they 
were  released  from  liability  as  guarantors.  Hrfd 
tbat,  as  defendant  bad  tranaf erred  all  of  the 
property  of  the  ditch  and  mining  company  to 
the  new  corporation,  it  must  be  deemed  that 
be  complied  with  the  trust  and  transferred  plain- 
tiff's Interests,  thus  securing  plaintiff's  release 
from  hb  guaranty,  though  his  sbodi  certificates 
were  never  transferred,  or  tbat  he  acted  in  de- 
fiance of  the  trust,  and  bo  in  any  event  the  trust 
was  terminated  and  plaintiff  became  entitled 
to  a  return  of  the  funds,  with  interest  ss  well 
as  all  stocks  not  disposed  of. 
3.  Absignuents  fob  BBNgrrr  or  CasniTOBs 
€=>ii77— Compelling  Accouiunna  bt  As- 
signee—Parti  es. 
In  such  case  it  was  unnecessary  in  an  action 
to  require  defendant  to  account  to  make  p^sont 
whom  defendant  had  paid  parties,  or  to  Join  the 
several  corporations  involved ;  defendant  having 
a  direct  interest  in  sucb  corporations,  and  be- 
ing a  large  stockholder  and  offieer  theretai. 

Department  2.  Appeal  trom  Superior 
Court,  King  County:  Boyd  J.  rTallman. 
Judge. 

Action  by  J.  U.  Davidson  against  7.  B. 
Cbllberg  and  Anna  M.  Chllberg.  From  tbe 
Judgment,  plaintiff  appeals.  Reversed. 

Kdward  Judd  and  O.  L.  Wlllett,  both  of 
Seattle,  for  appellant.  Balllnger,  Battle, 
Hulbert  &  Shorts,  of  Seattle,  for  respondenta. 

BOLCOMB,  J.  In  this  action  to  compel  a 
final  accounting  by  respondent  J.  E.  Cbllberg 
and  judgment  for  the  amount  found  to  be 
due  thereon  against  Cbllberg  and  wife  upon 
certain  transactions  between  the  parties,  the 
court  made  and  entered  certain  findings  and 
conclusions  and  an  Interlocutory  decree,  final 
hearing,  and  decree  to  depend  upon  the  re- 
sult of  the  determination  of  two  certain  ac- 
tions pending  in  the  superior  court  of  King 
county  against  appellant 

On  July  7,  1910,  the  defendant  J.  E.  Cbll- 
berg and  the  plaintiff,  J.  M.  Davidson,  en- 
tered Into  a  contract  containing  the  follow- 
ing terms:  A  recital  that  Darldaon  Is  In- 
debted to  the  Scandinavian-American  Bank 
in  the  sum  of  $28,875,  and  Interest ;  Is  also 
indebted  to  William  T.  Perkins,  and  liable, 
together  with  Cbllberg  and  W.  T.  Metson,  as 
guarantors  of  certain  indebtedness  of  tbe 
Kugarok  Mining  &  Ditch  Company ;  a  re- 
cital that  Davidson  has  transferred  to 
Chllberg  certain  securities,  later  described, 
for  the  purpose  of  liquidating  said  in- 
debtedness; a  recital  that  there  have  been 
dellvei-ed  to  Cbllberg  the  following  securi- 
ties: 50  shares  New  Washington  Improve- 
ment Company,  par  value  $5,000 ;  100 
shares  Hydraulic  Contracting  Company,  par 
value  $10,000 ;  100  shares  Scandinavian' 
American  Bank,  par  value  $10,000;  49,309 
shares  Miocene  Ditch  Compai^';  2,000  «har(^ 
of  Goodm  Mining  Company;   one-third  of 
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001,000  shares  Engarok  Mlxdng  ft  Ditch  Com- 
pany ;  a  provision  that  Chllberg  have  power 
to  sell  such  secnrltles  as  follows:  Stock  of 
Scandinavlan-AmeTtcan  Bank  at  not  leas 
than  $23,000;  stock  of  Miocene  Ditch  Oom- 
pany,  to  be  sold  to  Pioneer  Mining  Company 
at  CO  per  c^ts  per  share,  payable  one-eighth 
cash  In  November,  1910,  one-eighth  each 
year  for  seven  years  In  notes  payable  to 
Chllberg  or  Scandinavian-American  Bank; 
a  provision  Uiat  out  of  the  money  received 
from  such  sales  Chllberg  was  to  pay  ¥7,500 
to  W.  T.  Perkins,  pay  In  full  Davldstrn's  In- 
debtedness to  the  Scandinavian-American 
Bank,  and  apply  the  balance  on  any  liability 
for  which  Davidson,  Chllberg  and  MetBon 
might  be  Uahle  as  guarantors  for  the  Kuga- 
rok  Mining  &  Ditch  Company;  a  provision 
that  the  60  shares  of  the  New  Washington 
Hotel  Company  were  to  be  sold  for  the  best 
price  obtainable ;  a  provision  that  the  2,000 
shares  of  Goodro  Mining  Company  were  to 
be  sold  at  best  price  obtainable  and  applied 
on  above  liabUitleSr  but  only  with  consent  of 
O.  R  Sauter;  a  provision  that  ChUbei^  Is 
given  full  authority  to  sell  the  entire  interest 
of  Davidson  In  the  Kugarok  Mining  &  Ditch 
Company  at  any  time  that  the  sale  of  61 
per  cent  of  the  capital  stock  of  said  cor- 
poration will  pay  np  and  liquidate  the  entire 
Indebtedness  ct  the  said  Kugarok  Mining  & 
Ditch  Company,  and  release  the  said  J.  M. 
Davidson  from  all  further  liability;  a  pro- 
vision that  Chllberg  hare  authority  tft  sell 
the  stock  of  the  Hydraulic  Contracting  Com- 
pany and  the  seven  notes  of  the  Pioneer 
Mining  Company  taken  in  payment  for  the 
Mloe«ie  Ditch  Company  stock,  with  the  ap- 
proval of  O.  El  Sauter;  a  provision  that 
"after  the  payment  of  the  indebtedness  of 
the  said  J.  M.  Davidson  to  the  Scandinavian- 
American  Bank  and  the  payment  of  his  one- 
third  of  aU  the  liabilities  of  the  Kugarok 
Mining  &  Ditch  Company,  for  which  said 
Davidson  is  a  guarantor  together  with  3.  E. 
Chllberg  and  W.  H.  Metson,  any  of  the  se- 
curities remaining  unsold  or  any  of  the  as* 
sets  here  transferred  or  the  proceeds  of  the 
sales  thereof  remaining  shall  be  transferred 
and  returned  to  the  said  J.  M.  Davidson." 
This  contract  was  executed  by  Davidson  by 
his  attorney,  O.  E.  Sauter,  who  bad  negotiat- 
ed the  terms  of  the  same  with  Chllberg. 

On  June  10,  1913,  another  contract  was 
entered  Into  between  Chllberg  and  Davidson, 
containing  the  following  terms:  A  recital  of 
the  execuUon  of  the  contract  of  July  7,  1910, 
and  transfer  thereby  of  the  Interest  of  David- 
son In  the  Kugarok  Mining  &  Ditch  County; 
a  recital  of  the  authority  to  ChUbei^  to  sell 
the  interest  of  Davidson  In  the  Kugarok 
Company;  a  recital  that  "the  said  J.  E. 
Chllberg  has  negotiated  a  sale  of  all  the 
,  .Jpterests  of  Davidson,  Chllberg,  and  Metson 
In  the  Kugarok  Mining  &  Dltch^  Company,  a 
COTporation,  whereby  the  said  J.  M.  Davld- 
Bon,  J,  E.  OhUber&  and  W.  H.  Metson  ara 


released  and  discharged  from  aU  Bability  mm 
guarantors  of  the  indebtedness  of  the  said 
Kugarok  Mlntaiff  &  DMdi  CJcmj/Knfi  a  pro- 
vlaton  that  Davidson  ratifies  the  Bale  of  his 

interest  In  the  Kugarok  Cootpuiy  in  ooni^- 
efatiOD  of  a  fall  dlsdiarge  fron  aU  llaimity 
as  guarantor  or  stockbotder  of  said  cmn- 
pany;  that  Davidson  amwlnts  Cbllbag  hU 
attorney  ta  fact  to  make  all  transflen  to 
such  person  as  shall  assume  the  debts  of  the 
Kugarok  Company  and  release  Davldaoc 
from  liability  therefor.  These  two  contracts 
of  July  7.  1910,  and  June  10,  1913,  are  tbe 
ones  on  which  all  rights  of  the  parties  are 
based. 

Chllberg  during  these  transactions  was 
one  of  the  diief  exeentive  offlcns  of  every 
one  of  tbe  corporatlona,  twnks,  mining  oom- 
panles,  and  all,  v^ch  are  InvolTed  in  this 
case.  He  was  trusted  implicitly  David- 
Boa,  and  the  latter  never  knew  what  he  did 
until  long  after  it  was  Aoxne.  This  ts  sub- 
stantially what  occurred:  In  the  snmmer  fif 
1910,  immediately  after  the  making  of  tbe 
first  contract,  Chllberg  sold  tbe  ScaadtoaTi- 
an- American  Bank  stock  for  $2S,000  and  the 
Miocene  Ditch  Company  stock  for  $24,099^. 
making  a  total  of  (47,689.50  that  he  reo^vcd. 
Out  of  this  he  paid  W.  X.  Perkins  9TJSO0.  tbe 
note  of  Davidson  to  the  Sea ndlna vian - Aroeri 
can  Bank  of  (2942T.80,  and  small  loans  to 
Davidson  aggregating  $600,  making  total  dis- 
bursements amounting  to  $37,227.30.  Tbe 
balance  Is  $10,372.20,  which  he  admits  tlut 
he  has  In  his  hands,  and  has  had  ever  since 
1910.  The  Hydraulic  Contracting  Company 
stock  Chllberg  never  got,  and  the  New  Wash- 
ington Hotel  Company  stock  he  returned  to 
Davidson.  He  has  in  his  hands  undisposed 
of  the  Goodro  Mining  Company  stock. 

Respondent  defended  and  claimed  that  the 
Indebtedness  as  guarantor  for  the  Kugarok 
Company  had  not  been  paid,  and  that  the 
assets  in  his  hands  should^  be  applied  on  the 
same. 

The  indebtedness  of  Davidson  as  guarantor 
for  the  Kugarok  Company  was  upon  two 
written  guaranties  given  by  him  to  tbe  Min- 
ers' &  Merchants'  Bank  of  Nome,  Alaska,  one 
for  a  sum  not  exceeding  $00,000,  and  tbe  oth- 
er for  a  sum  not  exceeding  $25,000.  Under 
these  guaranties  the  Kugar<A  Company  gave 
ten  notes  for  $10,000  each  and  one  for  $2,639.- 
67,  thus  exceeding  the  limit  of  credit  stat- 
ed In  the  guaranties  by  more  than  $23,000. 
The  other  Indebtedness  was  upon  a  guaranty 
glven  to  the  Scandinavian-American  Bank 
for  an  Indebtedness  not  exceeding  $50,000. 
Under  this  uotes  were  given  aggr^atia? 
$75,600,  thus  exceeding  the  limit  in  the  guar- 
anty by  more  than  $2B,000.  None  of  the  guar- 
anties specifically  described  the  Indebtedness 
guaranteed,  but  simply  guaranteed  credit 
not  exceeding  the  amount  named. 

Tht  court  found,  that  the  agreemebts  of 
July  7, 1910,  and  Jun«  XO*  1913,  weie  ^(ered 
into;  tttat  the  Indemnity  or  guaranty  agree- 
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merits  therein  referred  to  were  execoted  as 
therein  alleged ;  tliat  tbe  tmstee  Ghllt)^  sold 
tbe  stock  ot  the  Scendlnarlan-Amerlcan  Bank 
for  |2&,000,  tlie  amount  diown  by  his  ae- 
counting,  and  the  Miocene  Ditch  Company 
Bto^  for  $24.6e».60,  the  amount  shown  Xny  bis 
accounting ;  that  the  stock  of  the  New  Wash- 
ington ImproTement  Company  was  returned 
to  appellant  at  his  request ;  that  the  8to<^  of 
the  Hydranllc  Gontnbctlng  Company  and  the 
Goodro  Mining  Company  has  not  been  sold; 
that  the  Interests  of  aivellant  In  the  stock  ot 
the  Kngaiok  Mining  &  Ditch  Company  had 
not  been  scM;  that  re^ondents  oat  of  the 
proceeds  of  the  sales  made  as  above  stated 
paid  the  note  ot  Perkins  and  the  Individual 
Indebtedness  ot  appellant  to  the  Scandinavian- 
American  Bank,  and  also  approximately  $600 
loaned  to  aiv^lant,  leaving  a  balance  In  re- 
4>ondent's  hands  as  trustee  under  the  trust 
agreement  of  910,472^.  and  concluded  that 
respondoit  trostee  should  make  all  efforts  to 
ttll  all  unsold  stock  within  five  months. 

The  interlocutory  decree  provides  that  all 
reaaauble  ^ort  be  made  by  tbe  trustee  to 
8^  Davidson's  interest  In  the  stock  of  the 
Hydranllc  Contracting  Company,  the  Good- 
ro Mining  Company,  and  the  Kugarok  Min- 
ing &  Ditch  Company  within  five  mcmths, 
unless  the  coart  granted  an  extension  of  time 
or  ordered  a  fwced  sale,  and  he  should  re- 
port any  sale  made  to  the  court  for  conflr* 
matloa  or  r^ecti<m;  that  tbe  accounting  ren- 
dered by  the  trustee  and  set  forth  in  his  an- 
swer is  approved;  that  two  suits  were 
brought  by  the  present  owners  and  holders  of 
the  guaranteed  Indebtedness  of  the  Miners* 
4i  Merdiants'  Bank  and  Scandlnavlan-AmOT- 
Ican  Bank  by  the  present  owners  and  holders 
of  the  note  given  to  evidence  the  same  and 
tbe  indemnity  or  guaranty  agreements,  And 
recites  that,  inasmuch  as  those  suits  remain 
undetermined,  tbe  trust  has  not  been  fully 
executed,  and  inasmuch  as  in  this  action  ap- 
pelant contends  that  the  causes  of  actl<H) 
in  those  suits  are  barred  by  the  statute  of 
UmitaUfuis,  and  that  be  la  not  liable  for  the 
Indebtedness  in  those  suits,  but  that  inas- 
much  as  respondents  in  this  action  contend 
that  neither  the  statute  of  limitations  nor  any 
other  defense  is  available  in  this  action  to 
aivdlant  so  far  as  regards  the  trust  or  trust 
property  or  the  proceeds  of  the  sale  thereof, 
ioc  tbe  reason  that  tbe  statute  ot  limitations 
is  inarollcaUe,  the  court  further  decreed : 

"And  It  appearing  to  tiw  eoort  that,  in  the 
event  plalntiS  in  said  two  suits  should  prevail, 
then  the  matter  of  tbe  said  Bum  of  ¥10,472.20, 
as  well  as  said  andispoBed  property  covered  by 
said  trart.  will  be  practically  determined,  but, 
in  tbe  event  defendant  in  said  two  actions  should 

Krevail,  the  defen^mt  in  this  action  shall  then 
e  at  Uberty  to  give  the  beneflciariea  under  said 
tnist  agreement  notice  of  the  (act  that  the  sub- 
ject-matter at  the  disposal  of  said  «10,472^ 
and  said  uadiaposed  property,  or  the  pioceeda 
of  Uie  sale  thereof ,  .is  hereby  by  Me  cou^  in 
this  action  reserved  for  determmation,  and, 
should  Jodgmeut  be  teaderad  In  favor  of  defsBd- 
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ant  in  said  two  acticns,  the  same  Is  not  to  be 
deemed  as  res  adjudicata  in  this  action  as  re- 
gards said  trust  property  andisposed  of,  or  the 
proceeds  of  the  sale  thereof,  or  as  regards  said 
¥10,472.20.  but  that  question  is  hereby  reserved 
for  hearing  and  determination  hereafter  in  this 
action,  in  the  event  defendant  should  prevail  in 
said  two  actions;  •  •  •  that  any  disburse- 
ments made  by  defendant  in  this  action,  or  any 
liability  incurred  by  him,  or  any  further  liability 
which  may  be  incnrred  by  him  in  executing  the 
trust  conferred  upon  him  by  said  agreement,  be 
settled  and  determined  whenever  final  decree 
Shan  be  made  and  entered  la  this  canssu" 

Appellant  alleges  that  the  court  erred: 
(1)  In  not  charging  ChUberg  with  liitereat 
since  1910  on  tbe  fnnds  found  to  be  remain- 
In  hl»  hands  since  tbat  time;  (2)  In  ordering 
the  sale  of  tbe  Hydraulic  Contracting  Oom< 
ifany  stock,  Ooodro  Mining  Oompany  stock, 
and  tbe  Kugarok  Mining  &  DUch  Omnpany 
stock;  (8)  In  asanming  by  Its  Int^locntory 
decree  to  fix  the  effect  of  any  Judgments 
which  might  be  rendered  In  the  cases  of  Lar- 
son and  Hanscome  against  him ;  and  W  in 
not  entering  a  decree  requiring  the  assets 
la  Chllberg's  omtrol  delivered  ud  inld  orar 
to  appellant. 

[1, 2]  As  to  tbe  first  error,  whether  or  not 
the  trustee  la  llaUe  for  interest  at  the  1^1 
rate  as  demanded  upon  tbe  $10,472^  ad- 
mittedly in  his  hands  since  about  July,  1910, 
depends  upon  whether  or  not  4^>^lant  is 
entitled  to  have  tbat  fund  paid  over  to  hln. 
If  so,  be  la  entitled  to  interest  upon  it. 

This  was  not  a  general  assignment  tor 
creditors  out  of  which  the  action  aroae,  but 
waa  a  special  assignment  of  eertiUii  pn^er 
tles  to  Ofailberg  a«  t^mt  tot  tbe  purpoae  ot 
paying  certain  spedfled  debts.  As  confidence 
and  discretion  were  repoeed.  It  created  a 
gpedal  trust  Hie  contract  provided  that, 
after  t3ie  payment  of  tihe  Indebtedneea  of  ap* 
p^ant  to  tbe  Scandlnavlaii-Americau  Book 
and  tbe  payment)  of  bis  on»4titrd  of  all  llie 
nabUltlee  of  the  Kugarok  Mining  ft  Ditch 
Company  for  vfaich  appelant  la  gnanntor 
togettao:  wUb  J.  a  Ohllberv  ud  W.  H.  lieb- 
eoD,  any  of  the  securities  remaining  unsold 
or  any  of  the  assets  thoreby  tranaftfred  or 
the  loooeeds  ot  tbe  sale  thereof  reuaining 
shall  be  tranaferred  and  returned  to  app^ 
lent. 

The  Hydraulic  Contracting  Oompany  stot^ 
was  never  delivered  to  ChUberg,  and  be 
therefore  never  bad  any  trust  In  IL  Tbe 
New  Wadilngton  Improvemeqt  Oompany 
sto<^  was  returned  to  Davidson  at  his  request, 
and  tbe  tmat  as  to  that  tbareaptm  ceased.  Tbe 
Goodro  stock  was  ncrver  disposed  of,  never 
applied  to  any  ot  ttie  deMs  of  appelant,  and 
remains  In  the  tnutee's  handsk  Aa  to  Hie 
Kugarok  Company's  stodo,  the  evidence 
shows  that  ia  iSXR  Mr.  OiUberg  told  Sauter, 
appellant's  attorney,  tbat  It  had  been  dis- 
posed of  to  tbe  Pioneer  Mining  Oompany, 
wbteb  w^  to  relleY*  tbi>  ^iunntm  o^  tbelr 
liability.  The  Pioneer  Mining  Company  in 
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1913  took  posesBsioii  of  all  tbe  physical  asBets 
of  the  Kugarok  Mining  &  Ditch  Company, 
and  since  that  time  has  worked  the  Kugarok 
properties  and  Bold  many  or  most  of  Its  as- 
sets. About  the  time  It  took  possession  of 
the  physical  assets  It  took  up  the  notes  of 
the  Kugarok  Mining  Company  to  the  Miners' 
&  Mertdiants'  Bank  at  Nome  and  the  Scan- 
dtnarlan-American  Bank  at  Seattle.  Whether 
or  not  it  did  this  under  an  agreement  that  It 
was  to  assume  an  Indebtedness  of  the  Ku- 
garok Company  in  agreement  with  Chllherg 
and  M^scm  is  not  clear.  Bot  as  early  as 
1910  Metson,  the  other  one-third  owner  of 
the  Kugarok  C<Hnpany,  together  with  Ghil- 
berg  and  appellant,  sold  and  transferred  all 
his  interest  In  the  Kugarok  Company  to  the 
Pioneer  Mining  Company,  and  received  a 
contract  releasing  him  from  any  further  lia- 
bility for  the  Kugarc^  Company's  indebted- 
ness. Metson  has  since  that  time  been  an  of- 
ficer and  large  stockholder  in  the  Pioneer 
Mining  Company.  Ghllberg  is  one  of  tbe 
principal  officers  of  the  Miners'  &  Merchants' 
Bang  at  Nome,  the  Scandinavian-American 
Bank  at  Seattle,  the  Kugarok  Mining  &  Ditch 
Company,  and  the  Pioneer  Mining  Com- 
pany. There  appears  to  have  been  no 
transfer  of  the  certificates  of  shares  of 
stock  of  appellant  or  of  Chilberg  in  tbe  Ku- 
garok Mining  Company  to  the  Pioneer  Min- 
ing Company  or  to  any  one  else.  Neverthe- 
less the  Pioneer  Mining  Company  has  appar- 
ently had  c(MnpIete  ownership,  management, 
and  control  of  the  entire  assets  of  the  Ku- 
garok Company  in  Alaska  slnoe  191S.  It 
would  seem  clear,  therefore,  that  whether 
or  not  the  sto<^  merely  as  paper  evidence 
of  appellant's  Interest  in  the  Kugarok  Min- 
ing Company  has  ev^  been  sold,  assigned, 
and  transferred  by  Chilberg  as  trustee,  all 
the  material  Interests  of  appellant  have 
\)een  disposed  of,  and  the  fact  that  the  stock 
remains  outstanding  Is  lmmat«lal.  It  is 
apparent  that  all  of  the  Interests  of  appel- 
lant la  the  Kugarok  Company  have  been  ei- 
ther dl^Kwed  of  or  dissipated  by  the  trustees. 
No  one  else  could  have  done  it.  It  was  en- 
tirely In  his  control  from  the  time  that  It 
was  so  ^rea  to  him  by  appellant  If  the  In- 
debtedness of  the  Kugarok  Company,  guar- 
anteed by  appeHant  to  the  extent  of  975,000, 
has  not  been  paid  off,  wlille  so  disposing  of 
the  oompany's  assets,  the  disposition  there- 
of by  tbe  tmstee  vas  certainly  so  ^ectnal 
as  to  forever  preclude  and  prevent  any  re- 
covery of  tbe  IndeMednesB  of  that  company 
out  of  Its  ass^  IWng  Into  con«iderati«i 
the  i^reement  of  June  10,  1913,  reciting  a 
"sale  negotiated'*  by  blm,  altbough  he  noir 
e^talns  that  "negotiated"  did  not  mean  "ccn- 
aummated,"  and  his  oral  statements  at  least 
aa  testSfled  to  br  Sauter,  we  can  but  believe 
tfifit  all  an)dlsnt*8  "tnterest"  was  In  anne 
way  disposed  of.  jft  la  to  be  noted  Also  that  the 
plaintiffs  In  tte  two  actions  upon  the  notes 


of  the  Kugarok  Company  and  the  guaranties 
of  Its  Indebtedness  are  employ^  of  Cbllbcrg 
or  his  companies,  and  that,  while  Chilberg 
and  Metson  are  also  guarantors  on  tbe  writ- 
ten guaranties  of  those  Indebtednesses,  nei- 
ther Chilberg  nor  Metson  has  been  sued,  bat 
Davldsm  alone. 

We  think  the  evidence  amply  justified  a 
llnding  and  conclusion  contrary  to  that  of 
the  court  below,  via.  that  the  trustee  has 
either  performed  bis  trust  or  has  violated 
it,  and  that  the  appellant  is  entitled  to  tbe 
distribution  of  the  funds  and  prt^rty  re* 
maluing  in  the  trustee's  hands.  Hie  con- 
tract specifically  provided  for  the  remaining 
property  and  funds  to  be  paid  over  to  ap- 
pellant upon  the  consummation  of  tbe  trust 
agreement.  This  has  not  been  done,  and  tbe 
trustee  has  In  bis  hands  the  sum  heretofore 
mentioned  and  the  Goodro  Mining  Company 
stock.  He  Is  therefore  liable  for  the  sum 
mentioned,  with  Interest  at  the  legal  rate  of 
6  per  cent  from  August  1,  1910. 

As  to  tbe  second  error  complained  of.  It 
suffices  to  say,  that  the  court  erred  In  orders 
ing  the  sale  of  any  of  the  stock,  for  tbe  rea- 
son that  the  trustee  never  had  the  Hydraa- 
Hc  Contracting  Company  stock  and  bad  no 
duty  concerning  It.  The  Kngarok  Mining 
&  IMtch  Company  stock  is  either  sold  or  all 
the  assets  representing  It  sold,  wblcb 
amounts  to  the  same  thing,  and  tbe  Goodro 
Mining  Company  stock,  under  the  clear  temn 
of  the  contract,  should  be  returned  to  tbe 
appellant  upon  the  completion  or  violatloii 
of  the  terms  of  the  agreement 

It  Is  not  necessary  to  determine  tbe  qoes- 
tion  whether  the  court  had  autlH>Mty,  as 
urged  in  the  third  ground  of  error,  to  assume 
In  advance  the  effect  of  any  judgments  wtilcb 
might  be  rendered  in  the  case  of  Larson  and 
Hanscome  against  Davidson. 

[3]  It  is  claimed  by  respondents  that  ap- 
pellant Aould  not  recover  In  this  action  for 
the  reason  that  he  did  not  make  the  bene- 
ficiaries of  the  trust  under  the  agreement 
of  July  7,  1910,  parties  to  Ma  action ;  they 
having,  it  is  shown,  known  of  and  assent- 
ed to  the  assignment  These  various  ben- 
eficiaries are  shown  to  be  in  this  situa- 
tion: One  of  tbem,  Perkins,  has  been  fully 
paid  and  has  no  further  interest  In  tbe  mat- 
ter. The  others  are  all  companies  in  which 
K£r.  Chilberg  himself  has  a  direct  and  In  some 
instances  ccmtrolllng  Interest  such  as  pre» 
Ident  of  the  eorporatlon.  If  ttaey  were  en- 
titled to  bave  their  rl|^  adjudicated  In 
this  action,  manlteaOy  tbey  biid  ample  no- 
tice of  tiie  pendancy  of  the  action  and  of 
its  object,  and  could  have  tnterrowd  and  set 
up  their  rights.  Ai^ellant's  rights  herein 
depend  wholly  upon  Chilberg  as  his  agent 
and  tmitea  Under  tin  dear  tenu  itf  Ms 
contract  and  under  tbe  evidence  ct  record, 
we  are  convinced  that  appellant  Is  entitled 
to  recover  the  |UK472^  witb  Interest  and 
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tbe  Goodro  MUtlng  Company  stock,  togsther 

vith  his  costs. 
Judgment  Is  so  orderad. 

.Reversed. 

ELUS,  a  J.,  and  MOUNT  and  CHAD- 
WICK,  JJ..  CMicur. 


CITY  OF  SEATTLE!  T.  ERICKSON. 
(No.  14808.) 

(Supreme  Oourt  of  WashiogtOQ.   Jan.  IT,  1818.) 

1.  BVIDBRGE    «S>471(29)   —   OOHFEIXKOr  — 
IMAL  COnOLUBIOH S. 

In  a  city's  action  asaioBt  a  contractor  for 
failing;  to  safegTiard  street  improvement  work 
done  under  a  written  contract  dofininjr  the  con- 
tractor's duties,  a  question  aa  to  whose  duty  it 
was  to  keep  the  street  open  waa  pnnterly  ezdna- 
ed  because  calling  for  a  legal  conclusion. 

2.  WmrassEs  *»25S(7)— Refreshing  Recoi.- 
uonoK— Book  EifTBiKa, 

A  witness  fa  not  entitled  to  refresh  his  recol- 
lection by  book  entries  without  proof  tliat  be 
knows  such  entries  to  be  correct. 

3.  W1TITE88ES  ^s»29S(7)--RirFBESHino  Becol- 
uccTioH— Boos  Entbies. 

Book  entries  may  be  used  only  for  stimulat- 
ing the  witness'  memory,  and  not  to  allow  him 
to  detail  information  therein  of  which  he  has  no 
recollection. 

4.  JCDGMEHT  «=»704— BSS  JUDICATA. 

Where  an  injured  persm's  suit  against  a 
city  and  contractor  for  defective  street  condi- 
tions resulted  In  a  Judgment  against  the  city 
and  in  favor  of  the  contractor,  tbera  was  an 
estoppel  by_  judgment  prevrating  the  city  recov- 
ering the  judgment's  amount  from  the  contrac- 
tor. 

3,  Indemnity  14— Negligence— Cibcum- 
8TANTIAL  Btidence— What  Constitutbs. 
Proof  that  a  judgment  had  been  obtained 
against  plaintiff  city  for  defective  street  condi- 
tions which  defendsnt  contractor  was  improv- 
iug  does  not  constitute  circumstantial  evidence 
that  the  contractor  caused  the  accident. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  tbe  City  of  Seattle  against  C.  J. 
Erlckson.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Hngb  11  CaldweU  and  Vtunk  S.  Qrlffltb, 
both  at  Beatttef  for  appdllant  Corwln  S. 
Staimk  and  H.  O.  Belt,  both  of  Seattle,  tor 
respondent 

FUIXBRTON,  J.  In  the  year  1906  the  re- 
spondent, as  a  public  contractor  with  the 
city  of  Seattle,  was  engaged  in  the  work  of 
r^^radlng  and  Improving  Third  avenue  and 
certain  cross  streets  In  that  dty.  Tbe  con- 
tract Included  Unlverdty  street  between  Sec- 
ond and  Third  avenues,  and  contained  tbe  fol- 
lowing provisions: 

"Fourth.  The  eontraetor  will  be  required  to  ob- 
serve all  ci^  ordinances  in  relation  to  obstruct- 
ing streets,  Keeping  open  passageways,  and  pro- 
tecting the  same  where  exposed,  maintaining 
signals,  and  generally  to  obey  all  laws  and  ordi- 
nances controlling  or  limiting  those  engaged  on 
tbe  works,  and  the  said  t^ntracto^;.  expressly 
stipulates  and  agrees  to  erect  and  maintain  good 


and  sufficient  guards,  barricades,  and  idgnals 

at  all  unsafe  places  at  or  near  where  the  said 
work  and  improvement  contetnplated  herein  is 
to  be  done  or  made,  and  to  indemni^  uid  save 
harmless  the  city  of  Seattle  from  all  suits  and 
actions,  of  every  name  and  description,  brought 
against  the  said  city  for  or  on  account  of  any 
injuries  or  damages  received  or  sustained  by 
any  party  or  parties,  by  reason  of  the  failure 
of  said  contractor  to  erect  or  maintain  eucb 
guards,  barricades  or  signals,  or  by  or  In  conse- 
quence of  any  negligence  of  said  contractor  or 
his  or  their  agents  of  employifis,  in  carrying  on 
said  work,  or  by  or  on  account  of  any  act  or 
omission  of  said  contractor  in  the  performance 
of  said  work." 

One  Itfary  Jones  suffered  a  personal  injury 
bj  reason  of  the  condition  of  the  sidewalk 
npon  this  section  of  University  street.  She 
brought  an  action  for  damages.  Joining  tbe 
dty  and  tbe  eontraetor  as  defendants.  A 
Judgmmt  ot  dUBulssal  was  ent»ed  as  to  the 
contractor,  the  respondent  herein,  and  dam- 
ages In  the  sum  of  fl,SOO  awarded  against 
the  dty.  This  Ji^gment  was  paid  by  the  dty, 
and,  under  a  claim  that  the  acddent  waa  doe 
to  the  n^llgence  of  the  respondent,  the  dty 
Instituted  an  action  over  to  recover  the  sum 
for  which  It  had  been  compelled  to  respond 
together  with  Interest.  At  the  dose  of  appel- 
lant's evidence,  the  respondent's  motion  for 
nonsnlt  waa  granted,  and  a  Jadgm«it  of  dis- 
missal entered.  Hie  errors  assigned  are 
based  upon  the  exclusion  of  evidence,  and  the 
granting  of  a  nonsuit  became  of  tbe  Insnffl- 
dency  of  the  evidence  introdaced. 

[1]  When  the  city  engineer  of  appellant 
was  upon  the  witness  stand  he  was  asked: 

"Whose  duty  is  it  to  keep  the  wasv  open  for 
people  to  travel  In  getting  in  and  out  of  their 
places  of  business  and  houses  on  streets  that 
are  undergoing  grading  operations?" 

The  answer  to  this  question  was  excluded 
as  calling  for  a  legal  conclusion.  Tbe  ruling 
waa  proper.  The  contract  under  which  re- 
spondent was  working  for  appellant  was  in 
evidence,  and  showed  tbe  character  of  bis 
duties  and  responsibilities. 

12]  The  same  witness  was  asked  as  to 
whether  the  contractor  for  the  city  was  work- 
ing upon  University  street  between  Second 
and  Third  avenues  In  July,  1908,  the  time  of 
the  injury  for  which  the  city  had  been  mulct- 
ed In  damages.  The  witness  was  unable  to 
testify  upon  that  point  except  by  referring  to 
books  made  by  Inspectors  on  the  work  acting 
under  his  charge  and  whose  notes  thus  made 
were  records  of  the  city  engineer's  office.  The 
witness  was  not  permitted  to  refresh  his 
memory  from  such  records,  nnd  the  exclusion 
of  this  evidence  is  claimed  as  error  on  the 
part  of  the  court.  It  appeared  that  the  wit- 
ness had  no  knowledge  of  the  fact  except  as 
it  might  be  gleaned  from  the  record  entry. 
Conceding  that  a  witness  might  refresh  his 
recollection  for  the  purpose  of  testifying  In 
court  by  a. reference  to  booK  entries  made  "By 
another  as  part  of  the  official  records  of  the 
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wltoesa'  office,  there  shtmM  at  least  accom- 
pany the  offer  of  such  proof  a  showing  that 
the  witness  knew  the  entries  to  be  correct 
There  was  no  cmcb  showing  made  In  this  case, 
and  the  authorities  held  that  knowledge  of 
the  correctness  of  entries  is  eesentlal  where 
it  Is  sought  to  refresh  the  memory  by  ref- 
erence to  them.  Brotton  t.  Langert.  1  Wash. 
227,  23  Fac.  808;  Jones.  BMdeiice  (2d  Bd.) 
f  877. 

[3]  But  such  book  entries  are  to  be  used 
only  for  the  purpose  of  stimulating  recollec- 
tion of  matters  within  the  previous  knowl- 
edge of  the  witness,  not  for  the  purpose  of 
giving  hlni  informatl(m  which  he  may  detail 
to  the  court  as  competent  evidence,  while  it 
is  In  &ct  nothing  more  than  h«krsay.  The 
rule  as  to  this  character  of  evidence  la  wtil 
stated  by  Lord  Bllaibozoiigli  In  Henzy  v. 
Lee,  2  C9dtty,  124: 

"If  upon  looking  at  any  docoment  he  can  so 
far  r«fi«Bh  Mb  memory  as  to  recollect  a  circum- 
stance,  it  is  sufficient,  and  it  makes  no  difference 
that  toe  memorandum  is  not  written  by  himself; 
for  it  is  not  the  memorandum  that  u  the  evi- 
dence, bat  the  reeidlectioB  of  the  witness." 

In  the  present  case  the  witness  on  his  voir 
dire  examination  admitted  be  had  no  knowl- 
edge of  a  fact  upon  wliich  he  was  asked  to 
testify,  but  said  he  could  tell  by  referring  to 
a  book  whose  entries  had  been  made  by  an- 
other. This  entire  absence  of  knowledge  on 
the  part  of  the  witness  was  to  be  substituted 
by  knowledge  acquired  at  the  time  under  the 
guise  of  refreshing  his  memory.  As  Is  said 
by  Wlgmore  on  BMdence,  S  758: 

•  •  These  expedients  for  stimulating 
recollection  may  be  «o  misused  that  the  witness 
puts  before  the  court  what  purports  to  be,  but 
is  not  in  fact,  his  rectdlectioa  and  knowledge. 
Such  a  result  cannot  be  accepted  as  testi- 
mony.  •   *  ••» 

See,  also,  Oreenleaf  on  Evidence,  |  436, 
where  this  principle  Is  clearly  stated. 

We  think  that  the  action  of  the  court  un- 
der  the  drcumstances  appearing  at  the  trial 
was  fully  justified. 

Contention  Is  made  that  the  court  erred  In 
dismissing  the  action  with  prejudice,  upon 
respcmdent^B  motl<m  therefor,  on  the  ground 
that  no  negligence  of  the  respondent  had  been 
dlsctosed  by  the  evidence  Introduced  on  the 
part*of  the  appellant  To  establish  the  right 
oC  recovery  over  against  the  reqrandent  as 
the  one  primarily  liable  for  the  Injuries  re- 
ceived by  Mary  Jones,  the  appellant  Intro- 
dwKd  the  contract  betveoi  the  dty  and 
Erickson  for  the  Imiwovement  of  tbe  street 
where  the  accident  occurred,  with  the  daim 
filed  against  the  dty  for  the  Injuries,  the 
Judgment  roll  In  the  action  of  Mary  Jones 
againat  dty  of  Seattle  and  C.  J.  Erickson, 
and  the  warrants  showing  payment  of  the 
Judgipoit  rendered  therein.  The  judgment  In 
that  cause  recited  tiiat: 

"After  the  sabmladMi  of  the  evidence  on  be- 
half of  plaintUCa  and  defsndanta,  said  a  J. 


Eriduon,  defendant,  having  interpoasd  a  motSum 
challenging  the  legal  sufficiency  of  the  evidence, 
and  the  court  havmg  sustained  eaid  motion,  and 
havinr  withdrawn  the  catise  from  the  jury  as 
to  said  C.  J.  Erickson  *  *  •  upon  appHcm- 
tion  of  defendant  C.  J.  Bridcscm  for  indipneDt 
against  plaintiff  upon  bis  said  motion,  it  is  by 
the  court  hereby  ordered  and  adjudged  •  •  • 
that  the  said  defendant  C.  J.  Erickson  do 
have  and  recover  from  said  plaintiff  his  costs 
and  disbursements  herein  to  be  taxed,  and  that 
said  O.  J.  Briekson,  defoidant,  go  hence  wlthont 
day. 

There  was  no  evidence  that  the  injury  of 
Mary  Jones  was  due  to  the  negligence  of  re- 
spondent, other  than  an  inference  to  be 
drawn  from  the  fact  that  he  had  a  contract 
for  Improving  tliat  street  and  that  a  Judg- 
ment had  Ijeen  rendered  against  the  dty  for 
an  injury  caused  by  a  defective  i^dewalk 
within  the  limits  covered  by  respondent's 
contract  The  assumption  that  the  faulty 
condition  of  the  walk  was  due  to  the  acta  of 
re6p(Hid«>t  was  not  established  by  any  spe- 
dflc  evidence  as  to  what  the  defect  was,  nor 
that  the  respondent  was  in  diarge  of  any 
work  there  on  the  date  of  the  accident  Tbe 
books  kept  by  inspectors  under  the  dty  en- 
gineer whldi  might  have  shown  the  latter 
fact  were  not  put  in  evidence  and  the  Juds> 
ment  roll  introduced  in  evidence  as  tbe  foun- 
dation of  the  dty's  action  over  against  tb» 
contractor  itself  established  that  in  a  j<dnt 
action  against  both  of  them  for  negUsenoe 
the  evidence  fhlled  to  show  the  llaUll^  ot 
the  contractor,  and  an  affirmative  Jpdgment 
was  given  In  his  fovor.  niere  was  no  error 
on  the  part  of  the  coart  in  the  present  action 
in  granting  the  motton  for  dlsmiaaal  at  the 
close  of  appellant^s  evldoice,  and  rendering 
final  Judgment  In  fftvor  of  respondent 

[4}  The  d^ense  of  res  Judicata  is  not  af- 
firmatively set  up  In  the  reqxnident'a  answn, 
but  Is  raised  In  his  brief.  It  clearly  ai^iears 
from  the  record  that  In  the  prior  action 
against  ttie  appellant  and  the  reqwndent 
Jointly  for  the  negligent  Injury  to  Majy 
Jones  the  respondent  was  affirmativdy  ex- 
onerated from  liability,  and  the  appellant  was 
hdd  for  tlie  negligence.  Consequently  tlure 
Is  now  an  estoppel  by  judgment  against  tlw 
right  of  the  appellant  to  assert  that  the  re- 
spondent Is  liable  over  to  It  for  the  amount 
of  the  recovery  in  favor  of  Mary  Jones. 
Seattle  v.  Northern  Pacific  R.  Co.,  83  Wash. 
120,  114  Pac.  1038.  This  judgment  In  evi- 
dence is  sufficient  in  Itself  to  overthrow  any 
Inference  arising  from  the  judgment  and  con- 
tract as  to  the  possible  liability  of  the  re- 
spondent. 

[5]  The  appellant  relies  on  the  rule  an- 
nounced In  Sweeten  v.  Padflc  F.  &  Ii.  Co., 
88  Wash.  679,  153  Pac.  1054,  that: 

"The  cause  of  an  accident  like  any  oAer 
fact,  may  be  proven  by  circumstantial  evidence." 

But  proof  that  a  judgment  had  been  obtain- 
ed against  the  city  for  the  defective  condl- 
tloi  of  «  8ti»et...whlcUii,A.  ooo^^fK^^jgaa  ea- 
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gagied  in  Improving  would  not  be  drcumstan- 
tlol  evidence  of  tbe  cause  of  tbe  accident 
Tbe  Judgment  1b  afflmied. 

ELLIS,  G.  J.,  ana  WEBSTEB,  HAIN,  and 
FAAKEB.  JJ^  coQCuri. 


RIOHABDSON  et  tix.  t.  HT3T0HINSON  et  aL 
(No.  1484a> 

^SapKDM  Court  of  Washington.  Jan.  IS,  191&) 

Exchange  or  Pbopebtt  ^s»8(1)— Rbkubbioit 
— Oboundb. 
Although  defendants  expressed  a  somewhat 
positiTe  opinion  that  pondiaser  from  their 
grantor  would  not  default  in  his  payments, 
where  plaiotiffs  exchanged  only  after  bec<nning 
satisfied  from  inijuiries  that  such  pnrchaser 
would  not  default,  reseisBion  will  not  oe  grant- 
ed: the  farms  b^ng  of  snbstantially  the  same 
value,  and  there  being  no  misrepreeeutations  as 
to  the  condition  of  the  fruit  trees  or  the  quan- 
ti^  of  water  available  for  irrigation. 

I>«partmait  1.  Aj^D^al  from  Sopwlor 
Cimirt,  King  County ;  B.  Bi  Bardln,  Judge. 

Action  by  Winiun  O.  RldiardBon  and  wife 
against'  Maisaiet  O.  Hutdkinson  and  bus- 
band.  Judgment  fiir  defaida&ts,  and  plain- 
tlflli  appeal.  Affirmed. 

Tom  Alderstm,  of  Seattle,  for  amwllants. 
Hall  ft  GosgroT^  of  Seattle,  for  reqwndents. 

PABKEB,  J.  The  plaintiffs,  WilUam  0. 
Blehardflon  and  wife,  seek  rescission  of  an 
exchange  of  farms  made  by  tbem  with  the  de- 
fendants Hutchinson.  ResdssliHi  is  songbt 
upon  the  ground  of  misrepresentations  made 
by  the  HntchioBOua,  inducing  the  Richard- 
sons  to  malce  the  exchange.  Trial  upon  the 
merits  in  the  superior  court  for  King  county 
resulted  in  findings  and  Judgment  in  favor 
of  the  defendants,  denying  the  relief  prayed 
for  by  the  plaintiffs,  from  which  they  have 
appealed  to  this  court. 

In  March,  1916,  the  BlchardsoDS  owned  a 
farm  In  King  county  which  they  valued  at 
$11,000.  The  Hutchiosixis  then  owned  cer- 
tain tracts  o£  irrigated  fruit  lands  used  as 
one  farm  or  ranch  In  Chelan  county,  subject 
to  a  contract  made  by  their  grantor,  one 
Hubbell,  for  the  sale  thereof  to  one  Bar- 
wood,  upon  the  purchase  price  of  which  con- 
tract there  was  then  owing  by  Harwood  to 
the  Hutchlnsone,  as  grantees  of  Hubbell,  the 
sum  of  ¥12,000,  payable  in  installnients, 
drawing  interest  extending  over  a  number 
of  years.  Harwood  was  in  possession  of  the 
land  under  that  contract  which  provided, 
among  other  things,  for  the  forfeiture  of  his 
rights  thereunder  upon  his  failure  to  pay  the 
Installments  as  they  became  due,  the  title  to 
the  land  remaining  in  Hubbell  and  in  the 
HntcMnsons,  as  his  grantees,  until  tbe  full 
purchase  price  should  be  paid.  On  March 
16,  1916,  the  ItlcbardfKUiB  and  ^utchiq^ous 
entered  into  a  preliminary  agreement  looli- 


Ittg  to  an  exdiange  of  these  terms.  Zha 
principal  desire  of  the  Bidiardsona  was  to 
convert  their  f&rm  investment  into  an  intei^ 
est  bearing  investment,  and  they  entered  in- 
to tbe  exchange  contract  more  with  a  view 
to  acQuiring  the  purchase  price  of  the  Har- 
wood contract  and  the  interest  there<Hi  than 
with  a  view  to  acQuirlng  the  land.  The  ti- 
tles of  the  respective  parties  appearing  sat- 
isfactory from  abstracts  furnished  by  each 
to  the  other,  the  exchange  was  consummated 
by  the  execution  and  delivery  of  deeds  of 
conveyance  each  to 'the  other.  Every  condi- 
tion of  tlie  exchange  (Contract  was  then  ful- 
filled, and  all  were  satisfied  with  their  bar- 
gains. Thereafter,  It  becoming  apparent  that 
Harwood  had  decided  to  forfeit  his  rights 
under  the  contract  and  make  no  further  pay- 
ments thereon,  the  Richardsons  conceived 
that  they  had  been  defrauded  by  false  rep- 
resentations made  by  the  Hutchlosons  in- 
dacing  them  to  raalie  the  exchange,  and 
therauptm  brought  ttils  action  seeing  re- 
B(^ion,  tendering  reconveyance  of  the  Che- 
lan county  farm,  and  demanding  of  the 
Hutchlnsons  reconveyance  <^  the  King  county 
farm. 

The  principal  contentions  made  in  appel- 
lants' behalf  are,  in  substance,  that  the 
HutchinsoDS  falsely  represented  to  them:  (1) 
Tbat  Harwood  was  able  and  intended  to  com- 
plete the  payment  of  the  purchase  price  and 
thereby  perfect  his  title  to  the  Chelan  coun- 
ty farm  under  his  contract;  (2)  that  the 
Harwood  contract  was  good  security  for  the 
balance  to  become  due  upon  the  Harwood 
contract,  In  that  the  farm  was  worth  an 
amount  equal  to  such  balance;  (3)  that  the 
fruit  trees  growing  on  the  farm  were  In  good 
condition ;  and  (4)  that  there  was  aufflcient 
water  furnished  by  the  water  right  owned 
with  the  farm  to  property  irrigate  it 

The  trial  Judge  became  convinced  from 
the  evidence  tbat  while  the  Hutchlnsons  had 
expressed  to  the  RIdiardsons  a  somewhat 
positive  opinion  that  Harwood  was  able  and 
then  intended  to  complete  the  payment  of 
the  purchase  price  of  his  contract,  such  ex- 
pression was  only  of  an  opinion  and  was 
made  in  good  faith,  and  that  before  the  ex- 
changing of  conveyances  completing  the  ex- 
change the  Richardsons  liad  for  themselves 
made  Inquiry  as  to  Harwood's  ability  and  in- 
tention in  that  respect,  and  from  such  in- 
quiry became  satisfied  relative  thereto.  We 
note  that  this  inquiry  was  made  in  part  by 
personal  conversation  with  Harwood,  and 
that  the  Hutchlnsons  said  nothing  tending 
to  induce  the  Richardsons  to  refrain  from 
making  further  Inquiry  had  they  desired  to 
do  so,  which  they  had  ample  opportunity  and 
time  to  do  before  the  ^plratlon  of  the  time 
for  completing  the  exchange  as  fixed  In  the 
preliminary  exchange  agreement. 

Ttie  trial  Judge  was  also  convinced'  frbloa 
the  evidence  tbat  wliile  the  Hutchlnsons  ex- 
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pressed  a  somewhat  positive  opinion  that  the 
value  of  the  land  was  such  that  It  was  good 
security  tor  the  balance  of  the  purchase 
price,  such  expression  was  only  one  of  c^ln- 
ion,  and  not  a  guaranty  to  that  respect,  or 
so  expressed  as  to  warrant  the  RIchardsons 
in  understanding  It  as  a  guaranty,  nor  as  to 
warrant  the  Rldiardsons  In  refraining  from 
maktog  Inquiry  for  themselves  as  to  the  val- 
ue of  the  land.  We  note  that  the  Richard- 
sons  did  cause  their  daughter,  a  woman  of 
some  experience  In  bot^  farming  and  busi- 
ness, to  visit  the  Chelan  county  farm  before 
the  exchange  was  finally  made,  at  the  same 
time  visiting  friends  In  that  county,  where 
she  had  an  opportunity  to  learn  of  the  value 
of  the  farm  from  disinterested  people  ac- 
quainted with  land  of  that  nature.  We  also 
note  in  this  connection  that  the  trial  Judge 
was  convinced  from  the  evidence  that  tlie 
Ktog  county  farm  and  the  Chelan  county 
farm  were  of  substantially  equal  value. 

The  trial  court  also  found  In  substance 
that  there  was  no  false  representation  as  to 
the  condition  of  the  fruit  trees  or  the  quan- 
tity of  water  available  to  irrigate  the  farm, 
which  misled  the  Rlchardsons.  We  note 
In  this  .connection  that  the  daughter  visited 
tlie  farm  with  a  view  of  learning  of  these 
conditions,  and  that  she  seemed  well  pleased 
with  the  situation,  so  mnCh  so  that  she  was 
led  to  ccmsider  the  acquisition  of  certain  ad- 
joining land  for  herself. 

The  evidence  introduced  upon  the  trial 
was  very  voluminous  and  took  a  very  wide 
range ;  indeed,  it  seems  to  us  much  of  It  has 
but  little  bearing  upon  the  legal  rights  of  the 
parties  to  this  action.  It  has  been  well  ab- 
stracted by  counsel  for  appellants,  and  even 
when  so  condensed  it  covers  over  100  pages 
of  typewriting.  We  have  with  great  care 
read  all  of  it  as  so  abstracted.  We  think 
it  would  be  quite  unprofitable  to  analyze  in 
detail  here  the  facts  testified  to.  The  evi- 
dence is  by  no  means  free  from  conflict 
We  deem  It  sufficient  to  say  that  we  cannot 
see  our  way  clear  to  disturb  the  con- 
clusion reached  by  the  trial  court.  Indeed, 
after  a  reading  of  the  evidence  In  cold  type- 
writing, without  seeing  and  hearing  the  wit- 
nesses as  the  trial  court  had  an  opportunity 
of  doing,  we  are  Inclined  to  the  conclusion 
reached  by  that  court. 

One  or  two  other  contentions  are  made, 
but  we  think  they  relate  to  such  minor  facts 
claimed  to  have  been  misrepresented  by  the 
Hutchinsons  as  not  to  demand  serious  con- 
sideration here.  They  may  be  material  view- 
ed as  sidelights  upon  the  main  contentions 
above  noticed,  hut  are  not  of  cwtrolllng 
force. 

The  Judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  MAIN.  FUTJi^ERTON. 
and  WEBSTER,  JJ.,  concur. 


WASHINGTON  PRINTING  00.  t.  OSNEH. 

(No.  14289.) 
{Supreme  Court  of  Washington.   Jan.  17. 191S.) 

1.  Appeai,  and  Eeboe  ®=3l74— I>efense8  Not 
Raised  in  Tbial  Coobt— Capacitt  to  Sde 
— Failubb  to  Peove. 

Where  the  coio^lAiDt  of  a  corporation  al- 
leged that  it  had  paid  its  last  annual  license 
fee  as  required  by  law,  and  defendant  went  to 
trial  without  denying  such  averment,  he  cannot 
object,  for  the  first  time  on  appeal,  tliat  plain- 
tiff failed  to  prove  payment,  as  the  faiiure  to 
pay  would  go  only  to  the  right  of  plaintiff  to 
sue. 

2.  Pleading  ^al6  —  Answkk  —  Codeferd- 

ANT& 

Where  two  codefendaats  answer  separately, 
one  defendant  cannot  take  advantage  of  a  denial 
by  the  other  oi  an  averment  in  the  complaint  of 
the  corporate  plaintiff  that  it  had  paid  its  laat 
annual  license  fee  as  required  by  law. 

3.  Frauds,  Statutb  or  •s933^>— Out.  Coir- 

TBACT. 

WhUe  an  agreement  by  a"  creditor  to  forbear 
the  enforcement  of  his  debt  is  not  a  sufficient 
consideration  to  support  an  oral  promise  of  a 
tUrd  person  to  pay  tlie  debt,  yet  where  defend- 
ant, Ming  interested  in  eSectug  the  consolida- 
tion of  two  forei^  language  newspapers,  orallr 
agreed  to  pay  the  Indebtedness  for  printing  done 
for  one  of  the  papers  by  plaintiff,  as  well  as 
future  indebtedneas  if  plaintiff  would  continue 
printing  the  paper,  it  being  to  deftadant's  Ixn- 
efit  to  secure  a  continuation  of  publication  un- 
til consolidatiui.  such  agreement  wa*  supported 
by  a  consideration  sufficient  to  take  it  withoot 
the  statute  of  frauds,  for  where  Hit  leedlng  ob- 
ject of  the  promisor  was  to  serve  some  interest 
or  purpose  of  his  own,  the  promise,  though  to 
disdierge  the  debt  of  another,  Is  not  within  the 
statute  of  frauds. 

D^artment  1.  AK»eal  from  Superior 
Court,  Ktog  County ;  Mitdiell  Gilliam,  Judge. 

Action  by  the  Washington  Prtottog  Com- 
pany agatost  Charles  Osner.  From  a  Judg- 
ment for  plaintiff,  def^dant  aM>eals.  Af- 
firmed. 

Adolf  Iioewe  and  Preston  ft  ThoigrtmsoD, 
all  of  Seattle,  for  appellant.  S.  A.  Keenan 
and  H.  F.  Hoore,  both  of  Seattle,  for  ze- 
spondent 

PARKER,  J.  The  platotiff,  Washington 
Printing  Cinnpany,  a  cotporation,  of  Seattle, 
seeks  recovery  from  the  defendant,  Chas. 
Osner,  upon  his  promise  to  pay  for  printing 
done  by  it  for  Karl  Weiss  and  the  Seattle 
German  Press,  Incorporated,  of  Seat^ 
Trial  In  the  superior  conrt  for  King  ooun^ 
resulted  in  verdict  and  Judgmmt  awardUig 
recovery  as  prayed  fbr  by  the  plalnUff,  ftom 
which  the  defendant  has  appealed  to  this 
court. 

In  October,  1014,  respimdent  printing  cmd- 
puay  entered  Into  a  written  contract  with 
Kari  Weiss,  by  whldi  It  agreed  to  do  the 
printing  for  tiie  publishing  of  a  German 
newspaper  to  be  published  in  Seattle  1^ 
Weiss.  Respcmdent  was  to  do  the  iwintlng 
for  a  period  of  three  years  and  receive  cer- 
tain, sped^  amonnts  In  payment  (ftereot 
payable  from  time  to  time  as  the  printing 
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would  be  dotoe.  nie  eoitract  contemplated 
the  omanlaatien  of  a  oturiwnittoD  by  Weiss 
wblch  would  beoome  the  owner  and  poUlab- 
er  of  the  newspaper,  and  that  respondent 
WBB  to  accept  $2,000  of  the  cai^tal  stodi  of 
the  corporation  at  par  value,  and  credit  the 
same  In  part  payment  of  its  printing  bill. 
Each  party  was  to  forfeit  to  the  other  the 
sum  of  ¥600  as  liquidated  damages  upon  Ms 
failure  to  perform  the  contract.  A  corpora- 
tion was  accordingly  formed  nnder  the  name 
of  "Seattle  German  Fresa,  Incorporated," 
and  It  commenced  the  publication  of  a  news- 
paper named  the  "Seattle  German  Press," 
Weiss  being  Its  manager  and  editor.  Be- 
mKindent  did  the  printing  for  this  paper  as 
agreed,  and  on  or  about  April  1,  1816,  there 
bad  become  due  for  such  printing  over  $2,- 
000  no  part  of  wfaldi  tiad  been  paid  either  In 
stock  or  money.  Atiout  that  time  appellant, 
Osner,  and  some  friends  interested  them- 
eelves,  looking  to  the  elimination  of  compe- 
tition between  this  '  and  apother  German 
newspaper  published  in  Seattle,  and  con- 
templated the  bringing  about  of  a  consoli- 
dation of  the  two  papers  and  the  organisa- 
tion of  a  new  corporation  to  own  tbem. 
Adamson  and  Lambert,  managers  of  respond- 
ent, insisting  upon  a  settlement  of  Its  print- 
ing bill  by  Weiss,  were  advised  by  him  to 
take  the  matter  up  with  appellant,  Osner, 
who,  it  was  known,  had  In  view  the  consol- 
idation of  the  papers  and  the  organization  of 
a  new  corporation  to  that  end.  Appellant 
was  accordingly  advised  by  Adamson  and 
Lambert  tliat  there  was  considerably  over 
¥2,000  due  their  company  for  printing  done 
for  the  Seattle  German  Press  at  that  time, 
and  that  they  were  sent  to  htm  by  Weiss  to 
advise  with  lilm  concerning  the  matter,  lu 
view  of  the  fact  that*  he  was  promoting 
and  interested  In  the  bringing  about  of  s 
consolidation  of  the  two  papers.  He  told 
them  that  the  papers  were  being  consolidat- 
ed, and  "not  to  worry  about  the  account." 
He  was  told  that  "they  were  worrying 
about  the  account,  and  had  to  get  money  or 
we  would  stop  the  publication  of  the  paper." 
to  which  respondent  replied,  "Don't  atxtp  the 
publication;  1  will  pay  the  bill."  This 
quoted  langui^e  is  from  the  testimony  of 
one  of  them  which  is  corroborated  by  the 
other.  We  think  It  appears  from  the  evi- 
dence that  the  stopping  of  the  publication 
of  the  paper  would  seriously  interfere  with 
the  bringing  about  of  the  consolidation  of 
the  two  papers  as  contemplated  by  appellant, 
in  which  be  was  financially  Interested,  and 
which  consolidation  would  redound  to  lils 
profit  He  was  manifestly  seeking  the  con- 
solidation and  the  contlnaation  of  the  Seat- 
tle German  Press  as  one  of  the  means  to 
that  end,  in  order  that  he  would  profit  there- 
by as' one  to  become  financially  interested  (n 
the  new  concern.  Thereafter  appellant  made 
some  payments  to  respondent  upon  the  print- 
ing bill  as  promised  by  him,  and  the  printing 
of  ttierSeAttlje  Gexm&a  .Presa  was  contlnoed 


from  day  to  day  by  reqwrndent  until  the 
18th  day  of  April,  1015,  when  the  cousoll- 
datiou  of  the  papers  took  place.  It  is  for 
the  balance  due  for  printing  the  Seattle  Ger- 
man Press,  both  before  and  after  this  prom- 
ise of  appellant,  that  this  action  Is  brought 
against  blm  upon  his  promise.  No  stock 
was  ever  transferred  by  Weiss  or  the  Seat- 
tle German  Press,  Incorporated,  to  respond- 
ent as  part  payment  of  Its  printing  bill,  a* 
contemplated  by  the  terms  of  the  original 
agreement.  But  before  the  consolidation  of 
the  two  papers,  as  we  think  the  evidence  con- 
clusively shows,  that  part  of  the  contract  by 
wliit^  the  respondent  was  to  take  2,000  shares 
of  the  stock  of  the  Seattle  German  Press,  In- 
corporated, as  part  payment  for  their  print- 
ing, and  that  part  of  the  contract  providing 
for  a  penalty  of  $500  for  failure  on  the  part 
of  either  party  to  carry  out  the  contract  was 
by  mutual  consent  of  the  parties  to  the  con- 
tract abrogated.  It  will  be  noticed  in  this 
connection  that  but  a  few  months  of  the 
three-year  contract  period  had  expired  when 
this  abrogation  occurred.  We  think  the  evi- 
dence warrants  the  conclusion  that  respond- 
ent refrained,  not  only  from  stopping  Its 
printing  of  the  paper,  but  also  from  taking 
legal  proceedings  looking  to  collection  of  its 
claim  because  of  the  promise  of  appellant. 

[11  It  is  first  contended  by  counsel  for  ap- 
pellant that  respondent  should  not  be  per- 
mitted to  maintain  this  actiim  because  it  did 
not  prove  upon  the  trial  that  It  had  paid 
its  annnal  license  fee  last  due.  Counsel  In- 
voke tin  provisions  of  section  3715,  Rem. 
Oode^  In  tliia  behalf.  The  record  before  us 
falls  to  disclose  any  q;ieclfic  raising  of  this 
point  in  the  trial- court  by  appellant,  eltlier 
by  answer  or  In  any  other  manner.  Bespoud- 
ent  alleged  in  its  complaint  "that  It  has 
paid  its  last  annual  license  fee  as  provided 
by  law."  "The  German  New^aper  Associa- 
tion" a  corporation,  was  originally  made  a 
defendant  to  this  action  as  well  as  respond- 
ent, but  no  Judgment  was  rendered  against 
It  It  and  appellant  answered  separately. 
We  may  assume,  for  argument's  sake,  that 
the  German  Newspaper  Association  by  Its 
answer  denied  the  allegation  that  respond- 
ent's license  fee  had  been  paid,  though  the 
sufficiency  of  such  denial  is,  we  think,  very 
doubtful.  However,  appellant  did  not,  In 
his  separate  answer,  deny  that  respondent's 
license  fee  had  been  paid,  and  the  cause  went 
to  trial  without  any  Issue  being  tendered  by 
him  with  reference  thereto.  In  Bothschild 
Bros.  V.  Mahoney,  51  Wash.  633,  99  Pac. 
1031,  we  held: 

"As  failure  to  pay  the  license  fee  last  due 
would,  under  the  statute,  only  affect  appcllant't 
capacny  to  sue,  the  respondent,  by  fsilinfr  to  ob- 
ject ettW  by  deunrrer  or  answer  to  such  want 
of  capacity,  waived  his  right  to  do  so." 

This  holding  was  adhered  to  In  Thouipson- 
Speiicer  Co.  v.  Thompson,' 61  Wash.  547.  112 
Pac.  055,  and  Hale  v.  City  Cab,  Carriage  & 
transfer  Co.,  66  Waah.  459^  119  Pac.  837. 
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[2]  Some  etaOentlm  is  made'  In  this  coO' 
neetlon  that  the  German  NewQuper  Aeaoda- 
tlon'B  denial  of  the  pnyment  of  respondent's 
Ucoise  fee  inured  to  the  benefit  of  Its  code- 
fendant,  appellant  We  thlnfe  the  law  ia, 
however,  that  a  defense  pleaded  separately 
by  one  defeodant,  which  does  not  go  to  the 
merits,  but  only  to  the  plaintiff's  capacity  to 
sue,  does  not  Inure  to  the  benefit  of  a  code- 
f^dant  who  answers  separately  and  doee  not 
plead  such  defense.  31  Cyc.  139.  We  are  of 
the  opinion  that  appellant  waived  this  de- 
tense  by  his  failure  to  timely  invoke  it. 

[3]  It  is  further  contended  by  coungel  ft>r 
appellant  that  the  trial  court  erred  in  deny- 
ing its  motion  made  at  the  close  of  the  trial 
for  an  instructed  verdict  in  its  favor,  and 
also  in  thereafter  denying  Its  motion  for 
Judgment  notwithstanding  the  verdict  It  Is 
argued  In  this  behalf  that  the  evidence  calls 
tor  the  conclusion,  as  a  matter  of  law,  that 
a[^>ellant'8  promise  was  nothing  more  than 
the  promise  to  pay  the  debt  of  another,  and 
that  it  was  without  consideration,  and  there- 
fore, not  being  in  writing,  it  Is  not  enforcea- 
ble because  of  the  statute  of  frauds.  Coun- 
sel Invoke  the  law  as  announced  by  this  court 
In  McKenzie  v.  Puget  Soand  Nat  Bank,  9 
Wash.  442.  37  Pac  068,  4S  Am.  St  Bep.  844. 
holding  that: 

"The  agreement  of  a  creditor  to  forbear  the 
enforcement  of  bis  debt  is  not  a  sufBcieut  con- 
sideratioa  to  support  an  wal  inomiae  of  a  third 
person  to  v»j  that  debt** 

In  this  case,  we  think  the  Jnry  could  have 
well  believed  from  the  evidence,  not  only 
that  the  promise  was  made  by  appellant  to 
pay  the  debt  as  his  own,  that  respondent  was 
thereby  induced  to  refrain  from  taking  legal 
proceedings  looking  to  -  the  recovery  of  its 
debt  as  against  Weiss  or  the  "Seattle  Qex- 
man  Press,  Incorporated,"  and  also  induced 
to  continue  the  printing  of  the  paper,  but 
the  Jury  could  alsot  have  well  believed  from 
the  evidence  that  appellant  raad6  the  promise 
to  pay  the  debt  due  and  to  become  due  for 
printing  for  the  purpose  of  furthering  his 
own  financial  interests.  That  appellant  was 
Interested  in  the  maintenance  and  continua- 
tion of  the  publication  of  the  German  Press 
until  the  consolidation  of  the  two  papers 
could  be  effected,  we  think,  is  quite  apparent 
from  the  evidence,  as  we  think  It  is  also  ap- 
parent that,  viewed  from  appellant's  stand- 
poiut,  this  would  redound  to  his  benefit,  in 
tliat  it  would  aid  blm  in  bringing  about  the 
consolidation  of  the  papers  and  continuing 
their  publication  attended  by  the  existing 
business  and  good  will  of  the  Seattle  German 
Press  as  well  as  the  other  paper.  It  is  to  be 
remembered  that  the  promise  was  not  only  to 
pay  the  indebtedness  already  owing,  but  to 
pay  for  the  continued  printing  of  the  Seattle 
German  Press  untU  such  time  as  a  consolida- 
tion of*  the  papen  should  occur.i '  The  evl- 
dence  tending  to  showi  these  tacts  we  think 


was  amide  to  warrant  the  ]nry  fat  oonclnUng 
that  appellant's  promise  was  Bopported  by  • 
consideration  redounding  to  his  flnaw^nl 
benefit  viewed  from  his  standpoint  In 
Bums  T.  Bradford-Kennedy  I/umber  Co..  61 
Wadi.  276,  112  Pac.  36»,  Judge  Dunbar, 
speaking  for  the  conr^  annoonoeA  aa  a  well- 
established  mle  of  law^ 
"that  where  the  leadii«  ol^fect  of  tiw  proniaor 
Is  to  subserve  some  interest  or  purpose  «f  hie 
own,  notwithstanding  the  effect  is  to  pay  or 
discharge  the  debt  of  another,  his  promise  is  not 
within  the  Htatute." 

It  seems  to  ns  that  this  principle  Is  deter- 
minative of  this  branch  of  the  case  In  Cftvor 
of  respondent.  Wells  &  Morris  t.  Brown, 
67  Wash.  351,  121  Pac.  828,  Ann.  CSas.  1913D. 
317 :  McKay  v.  Northern  Bank  ft  Trust  CO.. 
69  Wash.  186, 124  Pac.  872;  Davis  t.  Oarer, 
72  Wash.  537,  130  Pac.  1137;  LoveH  t.  Haye, 
85  Wash.  109, 147  Pac.  632. 

We  are  of  the  opinion  that  the  evidence 
was  such  as  to  warrant  the  jury  In  oondud- 
ing  that  appellant  made  a  promise  to  re- 
siKindent  In  effect  making  the  debt  his  own. 
and  that  there  was  sufficient  consideration  to 
support  such  promise,  so  as  to  avoid  the 
effect  of  the  statute  of  frauds  rdatlns  to 
promises  to  pay  the  debt  of  anothw. 

Some  other  contentions  are  made  in  ap- 
pellant's behalf,  but  we  think  they  are  with- 
out merit  and  do  not  call  for  further  consid- 
eration. We  think  they  are  in  effect  dis- 
posed of  by  what  we  have  already  said  In  so 
far  as  they  retjuire  discussion. 

The  Judgment  Is  affirmed. 

BILliISt  O.  and  OCAIN,  FDXIABTON, 
and  WDBSTBOtt  JJ.,  cODCor. 


8TATK  ex  xsL  WOODS  v.  UAOKINTpSH, 
Fnsidjng  Judge.   (Nob  14676.) 

(Supreme  Oourt  of  Washington.   Jan.  17, 

MANnAMus  9=>31— IssuAiTCx  07  WBrr  or  Ha- 
beas Corpus-Judicial  Actios. 
Where  a  Judge  refnses  to  issue  a  writ  of 
habeas  corpus  or  to  proceed  to  a  bearing  and 
makes  entry,  "Appbcatlon  for  writ  denied," 
maudamua  will  not  lie  to  compel  issuance  or 
bearing,  such  entry  being  a  final  jadgment,  as 
mnch  flo  as  if  a  demurrer  had  been  filed,  and 
the  court,  upcm  argumoit  of  that  demurrer,  liad 
concluded  that  the  petition  for  a  writ  of  liabeaa 
corpus  did  not  state  facts  sufficient 

Department  2.  Application  by  the  State 
of  Washington,  on  the  relation  of  Edna 
Woods,  for  a  writ  of  mandate  to  require 
Hon.  Kenneth  Mackintosh,  as  Presiding  Judge 
of  the  Superior  Oourt  of  the  State  of  Wash- 
ington for  King  County,  to  Issne  a  writ  of 
habeas  corpus  and  to  proceed  with  a  hearing 
upon  said  petition.   Application  denied. 

R.  L.  Blewett  of  Seattle,  for  relator. 
Hugh  M.  Caldwell  and  Walter  F.  Meier,  both 

of  Seattle,  for  respondent 
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MOUNT,  J.  mtB  is  an  appUcatloQ  fop  a 
writ  of  maodate  to  require  the  TeapcmtlMit 
to  IsBae  a  WTlt«f  habeas  coifras,  and  to  pro- 
ceed with  the  hearing  upon  said  petition. 
On  the  fith  day  of  December,  1017,  the  re- 
lator was  arrested  as  a  disorderly  person 
aud  was  committed  to  the  city  Jail  of  the 
ctt7  of  Seattle.  On  the  next  day  she  was  ez- 
amlned  by  physicians  selected  by  the  health 
department  of  the  dty  of  Seattle,  who  de- 
termined that  she  was  afflicted  with  an  in- 
fectious and  contagious  venereal  disease,  and 
thereafter,  on  the  IQx  day  of  December,  she 
was  removed  from  the  city  JaU  to  the  hospi- 
tal ward  thereof,  and  was  placed  under 
quarantine.  Thereafter,  on  the  10th  day  of 
December,  she  filed  a  petition  for  a  writ  of 
habeas  corpus,  in  which  she  alleged  the  fore- 
going facts,  and  the  further  facts  that  she 
had  repeatedly  endeavored  to  have  the 
charge  of  being  a  disorderly  person  brought 
to  tilal;  that  she  had  been  ready  and  will- 
ing to  furnish  bail,  which  had  been  denied 
her;  that  she  bad  demanded  to  he  examined 
by  physicians  employed  by  her  to  examine 
her,  for  the  purpose  of  determining  whether 
she  was  afflicted  with  a  venereal  disease, 
but  this  had  bera  denied  her;  that  tt,  upon 
such  examination,  she  was  found  to  be  af- 
flicted with  such  disease,  she  would  abide 
by  the  order  of  the  court  and  remain  in  quar- 
antine in  her  own  home  until  she  was  pro- 
nounced cured  by  Huch  examining  physicians ; 
and  that  this  has  also  been  denied  her.  She 
also  alleges  that  she  Is  not  suOTerlng  from 
any  venereal  conta^ous  disease,  and  that 
she  presented  her  petition  for  a  writ  of  ha- 
beas corpus  to  the  respondent  Judge  of  the 
superior  court  of  King  county;  that  said 
court  refused  to  consider  the  application; 
that,  upon  the  statement  of  her  counsel  that 
she  was  confined  in  quarantine,  the  court 
thereupon  denied  the  application,  and  enter- 
ed the  following  order:  "AppUcaUon  for 
writ  denied." 

The  relator  now  seeks  by  this  writ  to  re- 
quire the  court  to  issue  the  writ  of  habeas 
corpus  and  proceed  to  a  hearing  thereon  and 
finally  determine  the  merits  of  the  case.  It 
is  apparent  that,  when  the  relator  present- 
ed her  petition  for  a  writ  of  habeas  corpus 
to  the  resp<mdent  Judge,  and  that  petition 
was  denied  by  an  entry  in  the  words,  "Ap- 
plication for  writ  denied,"  this  was  a  final 
order  in  the  case  as  much  so  as  If  a  demur- 
rer had  been  filed,  and  the  court,  upon  argu- 
ment of  that  demurrer,  had  concluded  that 
the  petition  for  a  writ  of  habeas  corpus  did 
not  state  facts  suffidenL  The  effect  of  this 
order  was  to  dismiss  the  application  for  the 
writ,  and  was  therefore  a  final  Judgment. 
The  writ  of  mandamus  will  not  lie  to  control 
Judicial  action.  In  Be  Glerf,  55  Wash.  466, 
101  Pac.  ^2,  we  said,  upon  this  question: 

"A  mandamus  will  ran  to  an  inferior  court 
to  compel  It  to  act  when  it  holds  a  cause  in 
abeyance  and  refuses  to  decide  either  one  way 


or  the  othw,  but  It  does  not  lie  to  control  judi- 
cial discretion.  This  latter,  we  think,  the  rela- 
tor is  askiiv  us  to  do  by  this  application.  Th9 
trial  court  »  not  refusing  to  proceed  to  a  final 
determination  of  the  action  before  it,  but  is  ^pro- 
ceeding  in  a  way  that  the  relator  conceives  us  a 
violation  of  ber  rights.  Her  remedy  for  this  er- 
ror, if  it  be  error.  Is  not  by  mandamus." 

ThAt  rule  appUes  with  aU  its  force  to  this 
application.  Counsel  for  the  relator  argues 
that  the  trial  court  did  not  consider  the  pe- 
tition for  the  writ  of  habeas  corpus,  and  that 
he  arbitrarily  refused  to  Issue  the  writ.  The 
petition  for  the  writ,  upon  Its  face,  showed 
that  the  petitioner  was  In  quarantine  after 
an  examination  by  the  health  officers  of  the 
city,  who  had  declared  that  she  was  afflicted 
with  a  contagious  venereal  disease.  Upon 
that  statement  of  facts  the  lower  court  coa- 
cluded  that  a  writ  of  habeas  corpus  should 
not  issue.  Whether  the  trial  court  was  right 
In  that  conclusion  la  immaterial  here,  be- 
cause the  court  entered  an  order  drying 
the  application  for  the  writ,  which,  as  we 
have  said,  amounted  to  a  final  determinatlfm 
of  the  cause.  It  is  plain  that  the  court  has  act- 
ed Judicially,  and  has  determined  that  the 
application  for  the  writ  of  habeaa  corpus 
should  be  denied,  and  that  order  was  enter- 
ed. If  the  court  had  refused  to  act  at  all, 
then,  under  the  authorities,  mandamus  would 
He  to  compel  action,  but,  where  the  court 
does  not  refuse  to  act,  but  acts  and  enters  a 
Judgment  in  accordance  with  his  opinion, 
mandamus  will  not  lie  to  control  that  action. 
Ex  parte  Jones,  94  Ala.  33,  10  Soutb.  429, 
and  authorities  there  cited. 

The  apidlcatloa  for  the  wzit  is  thereAwe 
denied. 

ELLES.  C.  J.,  and  HOLCX)MB,  MOBBIS, 
and  PABKEB,  JJ^  ooncur. 


SPOKANE  VAIiliET  POWER  00.  t. 
NORTHERN  PAC.  BT.  OO. 
(No.  14143.) 

(Supreme  Court  of  Washington.   Jan.  18, 1918.) 

1.  EUNBNT  DOUAZrr  4S»243(1)— JUDOHSNT— 
GONCLUSrVENEBS. 

A  judgment  is  final  and  condusive  until 
reversea  on  appeal  or  vacated  by  the  eonrt 
grantliv  it,  In  the  manner  provided  by  statute. 

2.  Emikmt   Domain   <8=3243(1)  —  Simwo 
Aside  Obder— Pkoceduke. 

Since  procedure  to  set  aside  judgment  for 
extrinaic  fraud  after  one  year  from  rendition 
is  by  separate  suit,  the  court  in  eminent  domain 
has  no  jurisdiction  to  entertain  motl<m  to  aet 
aside  order  of  necessity,  after  one  year  from  its 
date. 

Departmoit  2.  A^ftl  from  StQierlOT 
Court,  SpokaDe  Ooonty;  Hugo  IB.  Oswald, 
Judge. 

Suit  by  the  Spokane  TaUey  Power  Com- 
pany against  the  NoTthen*  Padflc  BftUway 
CfHupany.  Prom  order  refusing  to  eotertaln 
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notiw  to  8^  aside  order  of  neoeaBlty.  de- 
fendant appeals.  Afflnned. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  and  Oannim  &  Ferris, 
of  Spokane,  for  appellant.  Stephens  &  Jack 
and  Uoid  E.  Gani^,  all  of  8p(Aane,  for  re- 
spondent 

HOLCOMB,  J.  On  June  9,  1914,  an  order 
of  necessity  adjudging  a  public  use  was  enter- 
ed in  favor  of  the  respondent  In  this  cause. 
Subsequently  the  appellant  here  prosecuted  a 
writ  of  certiorari  to  this  court,  which  was 
docKeted,  but  previous  to  any  hearing  on  the 
writ  on  the  appellant's  own  motion,  the  writ 
was  dismissed.  Thereafter  this  case  was 
set  for  trial  on  November  14,  1916,  but  the 
setting  was  vacated.  Previous  to  Its  resetting 
on  Novemljer  3,  1916,  a  motion  was  made  by 
appellant  to  set  aside  the  order  of  necessity 
theretofore  entered  in  June,  1614,  to  which 
respondent  objected  upon  several  grounds, 
the  principal  of  which  was  that  the  court 
was  without  Jurisdiction. 

Appellant  contends  that  the  court  erred  In 
dismissing  its  motion  to  set  aside  the  order  of 
necessity,  and  erred  In  refusing  to  set  aside 
the  order  of  necessity,  on  the  grounds  and 
for  the  reasons  stated  In  appellant's  motion 
and  affidavit  therefor.  Appellant  contends 
here  that  sections  464  and  466,  Rem.  Code, 
providing  for  the  vacation  or  modification  of 
Judgments  wiHiin  one  year,  does  not  apply 
in  this  matter,  for  the  reason  that  appellant 
upon  its  motion  did  not  state  any  statutory 
ground  for  setting  aside  the  order  of  neces- 
sity, and  therefore  is  not  limited  In  time  by 
the  provisions  of  section  466,  requiring  that 
a  petition  or  motion  to  vacate  or  modify  a 
Judgment  must  be  served  wlOiin  one  year. 
Appellant  contends  also  that,  InasmucAi  as 
the  court  has  Jurisdiction  to  set  aside  Judg- 
ments after  the  lapse  of  a  year  when  obtained 
by  fraud  extrinsic  to  the  record  (Krohn  v. 
Hirsch,  81  Wash.  222,  142  Pac.  647),  it  Is  en- 
titled to  have  the  order  of  necessity  referred 
to  set  aside  regardless  of  the  former  proceed- 
ing and  after  the  year  has  expired.  We  have 
repeatedly  held  that  no  appeal  can  be  taken 
from  an  order  refusing  to  vacate  an  adjudica- 
tion of  a  public  use.  North  Coast  R.  Co.  v. 
Gentry,  58  Wash.  80,  107  Pac.  1009 ;  Chicago, 
M.  &  P.  S.  R.  Co.  V.  aiosser,  82  Wash.  467, 144 
Pac.  706  ;  01>-nipla  L.  &  P.  Co.  v.  Tnmwater 
P.  &  W.  Co.,  55  Wash.  392, 104  Pac.  778 ;  State 
ex  rol.  Schmidt  v.  Superior  Court,  62  Wash. 
556,  114  Pac.  427.  And  that  In  an  eminent 
domain  proceeding  an  appeal  lies  only  frcHU 
that  Judgment  awarding  the  amount  of  dam- 
ages, and  no  question  can  be  raised  upon 
appeal  in  condemnation  proceedings  other 
than  as  to  the  amount  of  the  damages.  West- 
ern American  Co.  v.  St.  Ann  Co.,  22  Wash. 
108,  60  Pac.  158;  State  ex  reL  Pagett  v. 
Superior  Court,  46  Wash.  35,  88  Pac  178; 
State  ex  rel.  Smith  v.  Supericw  Ooort,  30 


Wash.  219.  70  Pac.  484;  State  ex  k1.  Alex- 
ander T.  Superior  Court,  42  WaA,  6ai.  85 
Pac.  073;  Seattle  ft  M.  R.  R.  Co.  v.  B.  B. 
&  B.  R.  Co.,  20  Wash.  401,  60  Fac;  1107.  93 
Am.  St  Rep.  007;  North  Coast  B.  Go.  ▼. 
Gentry,  snpra ;  Chicago,  etc,  B.  On.  t.  Slmser, 
supra.  In  the  last  case  we  aald: 

"While  the  jQbgment  of  appro priatioD  Is  ths 
Baal  judgment  in  the  sense  that  it  oomes  last 
m  the  series,  it  is  no  more  final  in  its  conclu- 
siveness than  are  the  two  which  precede  it. 
Each  is  final  in  its  own  particular  spliere." 

[1,  J]  We  have  also  In  many  of  the  cases 
dted  and  others  not  dted  repeatedly  held 
that  the  order  of  necessity,  althot^h  a  final 
Judgment,  must  be  reviewed  by  a  writ  of  re- 
view, no  ai>peal  being  provided  by  statute  for 
reviewing  the  same.  A  Judgment  is  final 
and  conclusive  until  reversed  on  appeal  or 
vacated  by  the  court  granting  It,  In  the  man- 
ner provided  by  statute.  If  proceeded 
against  within  one  year  under  our  statute, 
it  is  done  either  by  petition  or  by  motion  In 
the  original  case.  If  proceeded  against  after 
the  expiration  of  the  year  for  fraud  extrinsic 
to  the  record.  It  must  be  done  in  an  Inde* 
pendrat  suit,  so  that  Issues  may  be  Joined  the 
same  as  in  any  other  action.  This  court  has 
many  times  held  that  the  remedy  by  motion 
or  petition  Is  exclusive  In  cases  like  the  one 
under  consideration.  State  ex  reL  Pacific 
Ixjan,  etc.,  Co.  v.  Superior  Court,  84  Wash. 
392,  146  Pac.  834;  Denny-Benton  Clay 
Coal  Co.  V.  Sartorl,  87  Wash.  645,  151  Pac 
1088;  and  cases  dted  In  those  cases. 

The  tzlal  court  was  right  in  determining 
that  it  had  no  Jurisdlctloa  and  In  refusing 
to  entertain  the  motion. 

Affirmed. 


ELLIS,  C.  J.,  and  MOUKT,  MORBIS,  and 
CHADWICK.  JJ.,  concur. 


BHOWN  T.  BBEW.   (No.  14174.) 
(Supreme  Court  of  Washington.  Jan.  18t  1018.) 

1.  GONTBACTS  $0351— GONSXnSBATIOM— SUFn- 

ciENCT— Benefit  to  Pboiobob. 
Where  defendant  contracted  to  pnrchaaa  the 
timber  on  two  tracts  of  land  and  nad«  a  de- 
posit as  a  guaranty  of  performance,  but  plain- 
tiff  WS8  unable  to  care  defects  in  the  title  to 
one  of  the  tracts  within  the  time  granted  tor 
that  purpose,  and,  as  the  other  tract  was  about 
to  be  withdrawn  from  tba  market,  and  plain- 
tiff would  thereby  lose  the  sale  of  both  tracts, 
the  contract  was  canceled,  the  deposit  returned, 
and  a  new  contract  made  whereby  defendant 
agreed  that,  if  he  ever  purchased  certain  tim- 
ber, be  would  purchase  it  through  plaintiff  and 
pay  plaintiff  a  spedfied  commission,  the  release 
of  the  deposit  wbb  not  a  suffldent  considera- 
tion for  this  contract,  dace  it  was  to  plain-' 
tiff's  advantage  that  the  first  ooitfraet  saouUI 
t>e  canceled,  and  not  to  that  of  defendant 

2.  CoNXEAOTH  e=»o7  —  "Considebatioh"  — 
Mutual  PaoinsEs. 

A  promise  for  a  promise  Is  a  suSdent  cm- 
sideration  for  any  contract,  but  each  promiae% 
in  order  to  be  bindiag,  must  bt  Motnal,  concur- 
rent, and  obligatory  upon  both  parties,  and 
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both  parties  must  be  bonad  at  one  and  the 
same  time,  or  otherwise  there  is  no  contract 

[Ed.  Kote^For  othvr  de&titions,  see  Words 
and  Phrases,  S1»t  and  Seeood  Seiiea,  Gonsid- 
«rati<m.] 

3.  GONTBACn  «»10p.)  —  "OOKSIDISATIOH"  — 

MtrtUAL  Pbomiotb. 
An  agreement  whereby  defendant  promised 
that,  ]f  at  any  time  in  the  fatare  he  f)urcbased 
the  timber  on  a  certain  tract,  and  plaintiff  was 
then  engaged  In  the  timber  brokerage  business, 
he  woiud  purchase  tlirougfa  plaintiff  as  agent 
and  pay  him  a  fli»eci&ed  commission,  and  where- 
by plaintiff  agreed  that  he  would  use  bia  beat 
efforts  to  secure  the  timber  for  defendant  at  the 
lowest  possible  price  and  to  represent  him  and 

{irotect  hia  interests,  was  not  binding,  where 
t  was  supported  by  no  oonaideration  except 
the  mutual  promiaes,  since  in  sach  a  case  there 
must  be  mutuality,  and  plaintiff  nowhere  ob- 
ligated himself  to  set!  to  defendant  or  to  pur- 
cfiase  as  defendant's  agent  or  to  refrain  from 
MlUng  to  aome  one  else. 

Department  2.  Appeal  from  Superior 
Court,  Fierce  Oonnty;  W.  O.  dtapmau. 
Judge. 

Action  by  O.  W.  Brown  against  H,  H. 
Brew.  .  From  a  judgment  for  defendant, 
plaintiff  appeals.  Afflnned.  . 

Alexander  &  Bundy,  of  Seattle,  for  appel- 
lant. Fltcta,  Jacobs  &  AmtBon,  of  Tacoma, 
for  reBpondrat. 

MOKBIS,  J.  Appell&nt  brought  this  ac- 
tion to  recover  a  commission  on  the  purchase 
of  timber,  basing  his  right  of  recovery  upon 
the  following  contract; 

"This  agreement  made  and  entered  into  this, 
''.  the  11th  day  of  November,  1912,  by  and  be- 
tween T.  H.  Brew,  of  Puyallup,  Wash.,  and  O. 
W.  Brown,  of  Seattle,  Wash.,  witnessetb:  that 
the  said  T.  H.  Brew  has  this  day  entered  into 
an  agreement  with  said  O.  W.  Brown  that,  if 
at  any  time  in  the  future  the  said  T.  H.  Brew 
or  any  of  hla  subsidiary  companies  porch  as 
the  timber  or  land  and  timber  on  the  northeast 
quarter  of  section  34,  in  township  27  north 
range  7  east  of  the  WUlamette  meridian,  and 
the  said  O.  W.  Brown  is  at  said  time  eni^ged 
in  tlie  timber  brokerage  and  cmialng  bosineas 
in  this  part  of  the  country,  the  said  T.  H.  Brew 
will  purchase  the  same  through  said  O.  W. 
Brown  as  agent,  and  will  pay  to  said  O.  W. 
Brown  a  commission  of  6  per  cent,  of  the  pur- 
chase price  of  said  timber,  and  the  aaid  O.  W. 
Brown  agrees  that  be  will  use  his  beat  efforts 
to  secure  said  timber  for  said  T.  H.  ^rew  at 
the  lowest  possible  price,  the  said  O.  W.  Brown 
agredng  to  i^preaent  said  T.  H.  Brew  and  pro- 
tect his  interests  in  the  matter  of  said  porchase. 

"In  witness  whereof  the  said  parties  hereto 
have  set  their  hands  In  duplicate  the  day  and 
year  herein  first  above  written. 

"[Signed]  T.  H.  Brew. 

"O.  W.  Brown. 

"Acknowledged  November  11,  1912." 

The  execution  of  the  contract  Is  admitted, 
as  Is  also  the  subsequent  purchase  of  the  tim- 
ber by  Brew;  the  finding  for  respondent  by  the 
lower  court  being  based  npon  the  conclusion 
that  the  contract  was  lacking  In  mutuality, 
was  uncertain  and  indefinite,  and  void  for 
want  of  consideration. 

The  transactions  between  appellant  and 
respondent  were  these:  In  September,  1012, 


they  entered  Into  a  contract  whereby  appel- 
lant agreed  to  sell  and  respondent  agreed  to 
purchase  the  timber  described  in  the  con- 
tract, known  as  th^  Upper  timber,  together 
with  another  tract  known  as  the  O'Nell  tract. 
Upon  this  contract  respondent  deposited  $5,- 
000  as  a  guaranty  of  his  performance.  ^Is 
contract  provided  that  abstracts  of  the  two 
properties  shonld  be  submitted  to  attorneys 
of  respondent,  whose  opinion  on  the  title 
should  be  conclnslve.  Objections  were  found 
to  the  title  of  the  Upper  tract,  which  appel- 
lant undertook  to  cure,  but  was  unable  to 
do  so  within  the  time  granted  for  that  pur- 
pose. Four  days  before  the  expiration  of 
this  first  contract,  under  its  several  exten- 
sions, the  contract  tn  question  was  entered 
Into. 

[1]  Appellant  first  contends  that  the  re- 
lease of  the  $5,000  deposit  as  a  guaranty  of 
performance  of  the  first  contract  was  a. suf- 
ficient consideration  for  the  contract  sued 
upon.  We  do  not  think  so.  Neither  can  we 
understand  bow  appellant,  who  theretofore 
bad  been  acting  for  himself  as  a  seller,  la, 
by  the  second  contract,  made  an  agmt  of  the 
respondent  for  the  purchase  of  the  timber. 
It  la  clear  to  us,  as  to  the  lower  court,  that 
the  purpose  of  appellant  In  seeking  to  re- 
lieve himself  from  the  burden  of  the  first 
contract  was  that  the  O'Nell  tract  was  about 
to  be  withdrawn  from  the  market,  and  that 
In  such  event  he  would  lose  the  sale  of  both 
tracts.  Under  these  circumstances  It  was  to 
his  advantage  that  the  flrat  contract  should 
be  canceled.  The  benefit  was  to  him,  and  not 
to  respondent. 

[2, 3]  Appellant  next  contends  that  the 
contract  sued  upon  Is  enforceable  as  con- 
taining mutual  promises.  A  promise  for  a 
promise  Is  a  sufficient  consideration  for  any 
contract,  but  there  is  no  dUvute  In  the  law 
that  such  promises  in  order  to  be  binding 
most  be  mutual,  concurrent,  and  obligatory 
upon  both  parties  to  the  contract;  both  par- 
ties must  be  bound  at  one  and  the  same  time, 
otherwise  there  Is  no  contract.  This  contract 
Is  vague,  uncertain,  and  indefinite.  There  Is 
no  obligation  on  the  part  of  one  to  pur- 
chase nor  on  the  part  of  the  other  to  sell,  all 
it  provides  Is  that.  If  Brew  or  his  subsidiary 
companies  should  purchase,  and  Brown  is  at 
that  time  engaged.  In  the  timber  brokerage 
business,  Brew  will  purchase  through  Brown 
as  his  agent  and  pay '5  per  cent,  commission, 
but  Brew  could  not  compel  Brown  to  act  for 
him  or  any  of  his  subsidiary  companies  In  the 
purchase  of  the  timber,  or  to  withhold  a  sale 
until  Brew  was  ready  to  purchase.  Brown 
nowhere  obligates  himself  to  sell  to  Brew,  nor 
to  purchase  as  Brew's  agent  Assuming  that 
Brown  was  In  position  to  control  the  pur- 
chase of  this  timber,  be  does  not  obligate 
himself  to  purchase  for  Brew.  Five  mlnntes 
after  the  execution  of  the  contract  Bmwu 
might  have  sold  the  timber  to  any  other 
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penon,  and  Brew  would  be  wltbont  remedy. 
Brown  admits  that  snbsequent  to  the  date  of 
this  contract,  and  before  the  purchase  by 
Brew,  he  offered  this  timber  for  sale  to 
John  McOrimmlns,  of  Aberdeen,  and  Edward 
Lee,  of  Grand  Bapids.  The  contract  Is  silent 
as  to  any  act  to  be  performed  by  Brown.  He 
agrees  only  to  use  his  best  efforts  to  repre- 
sent Brew.  Mutnaltty  of  obligation  is  not 
essential  to  a  contract  when  there  Is  other 
valid  consideration,  as  unilateral  contracts, 
based  upon  a  sufficient  consideration,  are  en- 
forceable, but  where,  as  In  this  case,  there' 
la  no  other  consideration  but  the  promise, 
there  must  be  mutuality  to  make  a  binding 
contract  6  R.  a  L.  686,  687.  There  Is  in 
this  contract  no  consideration  nor  promise 
moving  from  one  to  the  other  that  can  be  en- 
forced. Brown  not  being  obligated  to  pur- 
chase for  Brew,  there  could  be  no  obliga- 
tion'on  the  part  of  Brew  to  purchase  through 
Brown.  Brown  could  not  say  to  Brew,  I  can 
pnrdiase  this  timber  for  any  one  I  please  or 
sell  to  any  one  who  will  boy  of  me,  but  you 
can  only  purchase  tfarou^  me.  It  la  obvious 
that  Brown,  not  being  bound  by  any  agree- 
ment to  purchase  fbr  Brew,  could  not  invoke 
the  aid  of  the  courts  to  compel  Brew  to 
purdiaae  through  him.  Hla  right  in  this  re- 
spect cannot  d^)end  upon  anything  subse- 
guent  to  the  contract,  but  must  deprad  upon 
the  obligations  assumed  in  the  contract  El- 
liott oa  Contracts,  1 231.  These  aro  recogniz- 
ed prlndples,  well  supported  by  our  own  cas- 
es. Hawley,  etc,  v.  Kenoyer,  1  Wash.  T.  609 ; 
Parks  T.  BBmor^  59  Wash.  684,  110  Pac.  381. 

Subsequoit  to  Oie  a>ntract  a  number  of 
letters  passed  between  the  parties  which 
have  been  made  a  part  of  tiie  record.  We 
cannot  find  anything  in  ai^  at  them  which 
would  suivort  a  different  conclnslon  from 
that  reached.  Both  counsel  have  cited  many 
easea  which  have  be«i  read  with  Interest 
but  it  would  serve  no  useful  purpose  to  oth- 
erwise refer  to  tbem.  They  support  the 
law  as  we  have  declared  it;  the  only  dif- 
ference b^ng  as  to  the  facts  to  whidi  the 
law  applies. 

Judgment  affirmed. 

BLLIS,  a  J.,  and  HOUNT,  BOLCOMB, 
and  GHADWICE,  JJ.,  concur. 


STATE  ex  rel.  MASON  COUNTY  POWER 
Ca  V.  SUPERIOR  COURT  FOR  MASON 
COUNTS  et  al.    (No.  14326.) 

(Snprme  Court  of  Washington.  Jan.  16^  U1&) 

1.  Public  Laitds  4=»18i  —  State  Lards  — 
Disposio.. 

The  Btate  maj  grant  to  an  adminigtrative 
or  executive  department  the  power  to  dispose  of, 
and  regulate  the  use  of,  state  lands. 

2.  EUINSHT  DOHAIN    ^s>47(l)   —  FLOODIRO 

State  Lands. 

Rem.  Code  1816,  {  6828,  authorizing  the 
fltate  land  commiBsioDers  to  grant  right  of  flood- 


ing state  lands  for  power  purposes,  etc,  pre- 
cludes condemning  the  right  to  overflow  state 
lands  by  one  whose  applieati(«  to  tiie  CMunis- 
sionera  had  been  rejected,  and  the  ri^t  granted 
to  another,  especiidly  where  both  parties  are 
seeking  to  make  the  same  use  of  the  land. 
3.  Watbbb  akd  Wateb  GonasBS  «=>1G3  — 

FlOODXNO— OONSTTTOTIOKAUTT  OF  STATUTE. 

Rem.  Code  1916,  f  6828,  anth<»lsing  the  aUte 
land  commlssloQera  to  grant  the  right  to  flood 
state  lands  for  power  purposes,  irrigation,  min- 
ing, or  other  public  nse,  does  not  violate  Gooat. 
art.  1,  I  16,  making  question  of  public  use  a 
judicial  question,  since  such  provisioa  ia  in- 
appUcaUe  to  tlie  state's  disposal  of  its  own 
lands. 

Department  2.  Condemnation  proceedings 
by  the  Mason  County  Power  Company  against 
George  E.  Tllden  and  wife.  From  a  Judg- 
ment of  dismissal,  petitioner  brings  certlora- 
rL  Judgment  affirmed,  and  certiorari  pro- 
ceediogs  dismissed. 

Frank  G.  Owings,  of  Olym^o.  fOr  plain- 
tiff. Peters  &  Powell,  of  Seattle^  for  defend- 
ants. 

HOLCOBfB,  J.  An  application  was  made 
here  for  a  writ  to  roview  the  action  of  tbe 
lower  court  in  dismissing  a  condemnatiim 

proceeding.  The  petitions  began  amdemna- 
tion  proceedings  In  the  superior  coart  ot  Ua- 
son  county  against  the  respoadenfai  George 
H.  Tllden  and  wife,  to  appn^iriate  and  take 
over  a  right  or  easement  In  certain  describ- 
ed lands  situated  in  Mason  county,  consisting 
of  the  right  to  back  up  water  thereon  and 
overflov^  the  same.  Tbe  petitioner  alleged, 
and  the  court  in  its  Judgment  of  dismissal, 
found  that  all  the  petititmer's  stock  haa  been 
subscribed  and  its  annual  license  fee  paid: 
that  petitioner  has  caused  to  be  projected, 
laid  out,  and  surveyed  tbe  lands  described  in 
the  petition  for  a  dam  site  and  power  plant 
and  works  for  the  use  of  the  petitioner ;  tliat 
the  lands,  roal  estate,  and  praises  are  all 
necessary  for  tlie  maintenance  and  operation 
of  such  dam,  power  plant,  and  wcvfcs.  and 
the  right  to  back  up  water  thereon  and  over- 
flow tbe  same,  which  same  right  was  hereto- 
fore granted  by  the  state  of  Washington  to 
respondent  George  H.  Tllden  through  the 
state  board  of  land  oommlssloners  of  tbe 
state  of  Washington,  on  August  25,  1915: 
that  the  articles  of  IncorporatlOT  confer  upon 
the  petltlcmer,  and  show  that  It  has  complied 
with  the  laws  of  the  state  of  Washingtoo 
so  as  to  have  conferred  upon  It,  the  power 
of  eminent  domain;  that  the  use  to  which 
the  petitioner  desires  to  appropriate  such 
lands  is  a  public  use. 

Tlie  theory  presented  by  the  respondents 
Tllden  to  the  lower  court  in  resisting  pet!- 
tloner'B  right  to  the  order  or  decree  of  ap- 
propriation, and  which  was  adopted  by  the 
trial  court,  was  that  the  statute  has  prescrib- 
ed the  method  by  whl(di  persons  or  corpora- 
tions may  acquire  the  right  from  tbe  state 
to  erect  power  plants  on  state  lands  and 
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overflow  nKih  landi  In  the  patting  in  of  their 
vratka;  tlut  that  method  Is  conclusive;  that 
there  la  no  right  granted  by  statute  for  con- 
demning state  land  for  this  purpose;  that 
there  Is  a  specific  grant  nude  by  the  statute 
to  railroad  companies  and  some  others  for 
condemning  state  lands,  but  there  Is  no  stat- 
ute conferring  tliat  right  upon  corporatI(»s 
for  the  purpose  of  generating  electric  poww, 
so  that  the  method  prescribed  by  statute  in 
getting  the  rlg^t  to  overflow  lands  for  electric 
power  purposes  by  application  to  the  state 
board  of  land  commissioners  who  exercise 
their  discretion  In  granting  or  refusing  it, 
but  upon  such  terms  as  the  board  may  pre- 
scribe, both  tiS  to  the  coBEdderation  tliat  may 
be  paid  for  the  privilege  and  also  the  time 
in  which  the  work  must  be  put  in,  In  order  to 
keep  the  grant  or  privilege  of  power  alive,  Is 
exclusive;  that  the  privilege  granted  by  the 
board  to  an  applicant  for  sudi  right  vests 
a  right  in  the  ai^licant  by  the  state  which 
the  court  had  no  power  by  condemnation  pro- 
ceedings to  take  away  frwQ  the  party  to 
whom  the  right  was  granted  and  award  to 
another.  Belator  contends  that  the  above 
Theory  is  erroneous,  and  that  the  court  erred 
In  entering  a  Judgment  of  dismissal  of  its  pe- 
tition. 

[1-81  Section  6828.  Rem.  Code,  grants  au- 
thority to  the  board  of  state  land  commission- 
ers— 

"to  erant  any  person  or  corporation  the  rifcht, 
privilece.  power  and  authority  to  perpetually 
back  and  bold  water  upon  and  over  any  land 
belonging  to  the  state  of  Washiairton,  and  to 
overflow  any  such  land  and  inundate  yie  same) 
if  said  board  de«iw  It  necessary  for  the  pur- 
pom  of  erectiog.  constructinc,  maintaining  or 
operating  any  water  power  plant,  reservoir,  or 
works  for  impounding  water  for  power  pur- 
poses, irrigation,  mining  or  other  pulilic  use." 

Tbe  two  feilovring  sections  provide  for  the 
manner  and  terms  upon  which  the  privilege 
be  granted  by  the  board  of  state  land 
commissioners  and  enjoyed  by  the  grantee. 
We  And  no  other  statute  in  the  laws  ot  this 
state  permlttlnK  either  a  odrporation  or  a 
private  Individual  to  acquire  state  lands  or 
any  r^ts  therein  tm  the  same  purposes  as 
those  involved  herein.  By  the  terms  of  the 
statutes  under  rnnslderation  the  authority  to 
grant  such  right  Is  vested  exclusively  In  the 
board  of  state  land  commissioners.  The  re- 
bpondoit  Tlld^  made  application  for  such 
right  under  this  statute.  Tbe  relator  also 
made  sndi  an  application,  and  tbe  board  of 
jftate  land  commisslmers  granted  the  appU- 
ontlon  of  respondent  TUden  and  dmled  that 
of  the  r^ator.  What  relator  soviet  to  do  In 
the  eminent  domain  proceeding  was  to  have 
tlie  court  take  from  reqxmdent  Tilden  and 
^ve  to  it  what  the  board  of  state  land  com- 
inlfifdoners  derded  it  and  gave  to  Tilden. 

Relator  first  a^es  that  a  cursory  reading 
of  the  statute  convinces  that  It  to  loosely 
drawn  and  ambiguous.  By  Qie  use  of  the 
words  "or  otlier  public  nse"  at  tflie  eoncluslon 
vt  section  6828,  relator  contends  the  Legisla- 


ture manifested  an  Intentloo  to  limit  the  use 
of  this  power  to  a  public  nse.  It  la  then 
contended  that  the  grant  of  this  privilege  to 
a  private  person  la  not  vjfoa  the  same  statna 
as  tbe  grant  of  su<di  a  privll^e  to  a  public 
service  corporation,  and  that  the  right  grant- 
ed is  a  private  right  granted  to  a  private 
persout  and  not  a  public  grant  to  a  public 
corporation  or  public  utility  concern.  We 
can  find  no  merit  In  that  theory.  The  mere 
fact  that  Tilden  Is  not  a  corporation  does 
not  prevent  him  from  operating  a  public 
utility  and  devoting  property  to  a  public  use. 
Ttiere  is  no  law  In  this  state  which  requires 
the  exerdae  of  such  public  powers  and  uses 
exclusively  by  corporatlona.  The  devotion  of 
such  privileges  to  a  beneficial  use  for  the 
public  would  be  as  much  a  public  use  in 
the  hands  of  a  private  holder  as  in  the  hands 
of  a  corporate  bolder.  The  statute  Is  specific 
that  the  rights  may  be  granted  "to  any  per- 
,son."  By  these  provisions  of  the  statute  the 
legislature  provided  the  means  whereby  "any 
person  or  corporation"  may  acquire  tbe  right 
to  overflow  state  lands  for  the  purposes 
therein  specified.  Any  right  to  overflow  state 
lands  must  be  granted  by  the  board  of  state 
land  commissioners  and  not  by  a  court  The 
state  has  the  manifest  right  and  power, 
there  being  no  constitutional  Inhibition  there- 
of, to  grant  to  an  administrative  or  executive 
department  of  the  state  the  power  to  dispose 
of  and  regulate  the  use  of  Its  lands.  To  up* 
hold  the  contention  of  relator  would  be  to  de- 
prive the  state  of  its  right  to  determine  what 
person  or  corporation  may  be  granted  such 
rights  through  its  executive  and  administra- 
tive arm  designated  by  the  statute,  wMch 
is  en  instmmentality  through  which  the 
sovereign  power  of  the  state  is  exercised  in 
dealing  with  Its  own  property.  Undoubtedly 
the  Legislature  had  the  power  to  withhold 
entirely  tbe  privilege  of  using  state  lands 
for  the  purposes  In  question.  It  also  had  tbe 
ri^t  to  grant  such  privilege,  and  In  granting 
the  jnrlTllege  it  bad  the  right  to  determine 
throuj^  what  agency  the  privilege  should  be 
granted  and  regulated.  We  cannot  believe 
that  tbe  state  In  tbe  exerdae  of  Its  sovereign- 
ty In  dealtiw  with  this  matter  would  con- 
template  tlie  grant  of  the  right  through  one 
agency  and  the  taking  away  of  the  same 
right  through  another  agency  giving  It  to 
some  one  else. 

It  Is  also  argued  by  r^tnr  that  the  grant 
In  Itself  in  no  way  made  the  use  pubUe,  or 
other  tha9  private,  and  It  vas  not  easoitlal 
to  establish  to  the  satlsfactloB  of  the  board 
that  the  use  was  public^  In  order  to  protect 
Us  octhm  In  making  tlw  grant  It  la  said 
that  this  must  be  true  because,  if  the  statute 
were  construed  to  require  such  proof,  it 
would  then  result  in  saying  that  the  Legisla- 
ture had  conferred  upon  the  state  board  'the 
power  to  detemdne  whether  tbe  use  was 
public  or  not,  and  that  if  the  Le^alatnre 
should  attratqpt  to  confer  this  power  upm  the 
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state  board,  tiich  set  would  be  nneonstltntloD- 
al  because  It  would  conflict  with  the  provl- 
slons  of  section  16,  art.  1.  of  our  Constltn-, 
tion,  providing  that  the  (taostlon  of  public  use 
Is  purely  a  Judicial  one  for  the  courts  to  de- 
termine. But  these  provisions  of  the  Oonstl- 
tutlon  do  not  in  any  way  control  or  affect  the 
power  a£  the  state  to  grant  to  any  admlnls- 
trative  department  of  the  state  the  power  to 
determine  what  is  a  public  use  of  the  state's 
own  property.  The  state  can  attadi  any  con- 
dltlons  that  It  chooses  in  regard  to  the  con- 
trol and  uiK  of  ite  propoiy.  As  between  a 
private  IndlTldual  and  a  person  or  corpora- 
tion to  whom  Is  delegated  the  power  of  emi- 
nent domain  for  public  use  under  our  law, 
the  question  of  whether  or  not  property  Is 
appropriated  for  a  public  use  under  our  con- 
stitution must  be,  and  has  always  been  de- 
termined to  be,  a  judicial  one.  But  that  does 
not  apply  to  the  appropriation  of  lands  owned 
by  the  sovereign  state  Itself. 

For  the  foregoing  reasons  we  are  convinced 
that  the  relator  has  no  power  to  appropriate 
and  condemn  by  eminent  domain  proceedings 
the  right  and  privilege  granted  to  the  re- 
spondent TUden  by  the  state  board  of  land 
commissioners  under  the  controlling  statutes. 

A  further  controlling  reason  why  the  rela- 
tor would  have  no  right  to  maintain  this  pro* 
ceedlng  is  that  the  undisputed  evidence 
showed  beyond  controversy  that  the  relator 
and  respondents  are  seeking  to  devote  the 
property  to  Identically  the  same  use.  We 
know  of  no  case  when  a  subseQuent  appro- 
prlator  of  land  or  property  for  use  alleged  to 
be  public  has  been  permitted  to  acQulre  the 
idmtlcal  rights  of  a  prior  appropriator  of  t3w 
same  pr<verty  to  be  devoted  to  the  sasM  al- 
leged public  use.  Klcomen  Bocnn  Co.  v.  North 
Shore  Boom  &  Driving  Co.,  40  Wash.  31S, 
82  Pac.  412 ;  State  ex  rel.  Harbor  Boom  Co. 
V,  Superior  Court,  66  Wash.  129,  117  Pac 
766;  State  ex  rel.  Union  T.  &  S.  Bank  v. 
Superior  Court,  84  Wash.  20,  146  Pac.  099, 
140  Pac.  324. 

It  is  further  contended  by  relator  that  it 
does  not  appear  that  respondmt  Tllden  had 
in  good  faith  acquired  the  right  granted  him, 
and  that  It  does  not  ai^ar  that  be  has  made 
any  use,  or  will  actually  make  any  Use,  of 
the  grant  made  to  him  by  the  state  board  of 
laud  commissioners,  and  that  therefwe  his 
naked  right  should  be  allowed  to  be  acquired 
by  the  condemnation  proceedings.  As  we 
have  said  before,  this  Is  a  matter  entrusted  to 
the  discretion  of  the  state  board  of  land  com- 
mtsslouers.  So  far  as  that  board  has  acted. 
It  has  granted  the  right  and  privilege  to 
Tllden.  If  Tllden  should  fall  to  exercise  his 
powers  under  the  privilege  granted  by  pro- 
ceeding to  devote  the  grant  to  public  use, 
upon  a  showing  made  to  tbe  state  board  the 
privilege  granted  him  might  be  revoked.  At 
any  rate  the  Legislature  has  delegated  all 


such  powers  to  that  boud  subject  only  to 
review     ttie  courts  In  proper  cases. 

For  the  forgoing  reasons,  tne  Judgmmt  ot 
tbe  lower  court  is  right,  and  must  be  affirmed, 
and  this  proceeding  dismissed.  K  ts  so  or- 
dered. 

ELI/IS,  a  J.,  and  MOUNT  and  MORRIS. 
JJ.,  concur.  CHAI>WICK,  J.,  concurs  In  the 
result. 


LAUGHLIN  V.  PACIFIC  COAST  MOTOR 
CAB  CO.    (L.  A.  4070.) 

(Supreme  Court  of  California.  DecL  28,  IMT.) 

1.  ExcHAnoB  or  Pbopbstt  ^=>13(1)  —  Com- 
PLAiN-r— Dkfkot. 

Complaint  in  an  action  on  a  contract  for 
the  exchange  of  automobileii  held  not  defective 
becauBe  it  stated  tbe  piir<rha8e  price  to  have 
been  $2,300  instead  of  f2.200. 

2.  Apfsai.  and  Gskob  «s»ie3<l)— Besebva- 

TXON  or  EXOBFTIONft— DEMCBBSB. 

Defects  in  a  complaint  as*  to  the  manner 
and  form  of  the  statement  ot  fiiets,  being  sus- 
ceptible to  objection  only  by  sMclal  demurrer* 
will  not  be  considered  on  appeal,  In  the  absence 

of  such  a  demurrer. 

3.  Tbial  «=>405(%)  —  FiRDINGS  —  SUTTt- 

CIKKCT, 

Where  tbe  essential  fects  are  Incorporated 
In  findings,  such  findings  are  not  open  to  an 
objection  that  they  do  not  sustain  the  judg- 
ment. 

4.  Trial  «=>39e(l)— Findinos— SumcraNcT. 

Where,  to  establish  a  countwdalm,  ft  was 
necessary  to  make  a  tender  of  an  aatomoUle.  a 
finding  that  no  such  tender  was  made  is  the 
only  finding  necessary  In  regard  to  the  ooantH^ 
claim.  . 

6.  Cosn  •as2SS  —  Obouhos  tob  Appbax.  — 
Pcnalttes. 
Where  an  appeal  li  taken  vithont  cause, 
for  the  mere  purpose  of  delay,  the  appellaat 
may  be  fined  under  the  express  provisfona  ot 
Code  Civ.  Proc^  |  967,  and  such  fine  added  to 
the  damages. 

Departmait  1.  Appeal  from  Supertoc 
Court,  Los  Angeles  County;  WilUs  T.  Mor- 
rison, Judge. 

Action  by  Homer  Laughlln,  Jr.,  against 
Pacific  Coast  Motor  Car  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeala. 
Affirmed. 

Stuart  M.  Salisbury,  ot  Los  Angeles,  for 
appellant.  B.  E.  Refers,  of  Los  Angles, 
for  respondent . 


SHAW,  J.  The  d^endant  appeals  teom  the 
judgment. 

The  plaintiff  and  defendant  made  a  con- 
tract whereby  the  defendant  agreed  to  sell 
and  deliver  to  the  plaintiff,  for  a.  price 
stated,  a  Flat  automobile  of  a  hind  and  style 
particularly  described,  and  the  plaintiff 
agreed  to  sell  and  deliver  to  the  defendant  a 
Mercer  automobile  at  the  price  of  f2,20(^ 
which  was  to  be  by  tbe  defendant  credited 
upon  the  price  of  the  said  Flat  automobile 
sold  by  defendant  to  idalntlff.  In  puraoanoa 
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of  thts  contract  tbe  plaintiff  deHvered  the 
Mwcer  automobile  to  tbe  defendant,  who  ac* 
cepted  tbe  flame,  woid  It,  uid  cmirwted  tbe 
iiroceeds  to  Its  own  tnei  Tbe  defendant 
failed  to  deliver  to  plaintiff  the  Elat  auto- 
mobile aa  It  agreed  to  do.  Uterenptm  tbe 
plaintiff  began  thla  action  to  recover  the  sum 
of  $2^,  fixed  as  the  price  of  the  Mercer 
machine  hq  had  dellrered  to  the  defradant 

[1-3]  The  complaint,  while  not  wdl  drawn, 
states,  In  substance,  tbe  facta  essential  to 
plaintiff's  right  to  recover  92,200.  The  sum 
Is  erroneously  stated  therein  to  be  $2300,  but 
this  does  not  vitiate  It  aa  a  statement  of  tbe 
cause  of  action.  Tbe  defects  pointed  out  by 
the  appellant  relate  merely  to  the  form  and 
manner  of  the  statemoit  of  the  facts.  They 
are  objections  which  can  be  raised  to  a  com- 
plaint only  by  a  spedal  demurrer.  There  was 
no  demurrer  to  the  complaint,  general  or  spe- 
cial. Similar  defects  In  the  findings  are  not 
Ruffldent  to  support  the  claim  that  the  find- 
ings do  not  sustain  the  judgment,  where,  as 
here,  the  essential  facts  are  found. 

[4]  The  answer,  by  way  of  counterclaim, 
alleged  performance  by  defendant,  and  asked 
Judgment  for  the  balance  of  the  price  of  the 
Flat  automobile.  The  counterclaim  rested  on 
the  allegation  that  defendant  had  tendered  to 
plaintiff  a  Flat  automobile  of  the  kind  and 
style  it  agreed  to  sell  to  him.  The  finding 
was  that  this  was  not  true.  No  other  finding 
regarding  the  defense  was  necessary,  since, 
without  such  tender,  the  counterclaim  could 
not  have  been  established. 

[8]  These  principles  are  well  settled,  and 
the  appeal  was  without  cause,  unless  for  de- 
lay. It  Is  a  case  for  the  Imposition  of  dam- 
ages under  section  957  of  the  Code  of  CM\ 
Procedure,  which  are  fixed  at  $50. 

It  Is  therefore  considered  by  the  court  that 
the  judgment  be  affirmed,-  and  that  plalhtlff 
recover  of  defendant  the  sum  of  $B0  as  dam- 
ages. 

We  concur:    SLOSS,  J.;  LAWLOH,  J. 


WHITNEY  V.  W&ST  COAST  UFB  INS.  CO. 

(S.  F.  7553.) 

{Supreme  Court  of  Califomia.   Dec.  28,  1917. 
Rehearing  Denied  Jan.  *24,  1918.) 

1.  iNStTBANCE  «=>646(3)  —  LlFE  INSITBANOK — 
IHTBHT  to  deceive— PBEeUMPTION. 

A  jpresomption  of  applicant's  intent  to  de- 
ceive IS  only  raised  when  his  statements  are 
made  with  knowledge  of  their  fal^ty. 

2.  Insubarce  «=>292  —  Lira  Insubahck  — 
Statements  in  Application— Fbaud. 

Where  an  applicant  for  life  inaurance  an- 
swered in  tbe  negative  the  questions  as  to  wheth- 
er he  had  ever  had  shortness  of  breath  or  dis- 
ease or  palpitation  of  the  heart,  and  stated  that 
the  onl;  imnry  or  illness  or  attendance  of  a  phy- 
sician within  the  past  seven  years  was  occa- 
sioned by  a  bum  and  named  the  physician  con- 
sulted, and  withheld  information  that  he  had 
consulted  a  physician  who  had  diagnosed  his 


trouUe  as  myocarditis,  of  Which  he  died,  and 
that  be  had  a  few  moncha  before  his  application 
cooaiilted  another  phyakian,  which  isionoatioD 
would  have  probably  prevented  the  issuance  oi 
the  policy,  be  was  gtulty  of  fraud  Invalidating 
the  poUey. 

Department  2.  Appeal  from  Superior 
court,  City  and  County  of  San  Francisco; 
Daniel  C  Deasy,  Judge. 

AcUon  iff  Anna  St.  John  Whitney  agalust 
tbe  West  Coast  Life  Insurance  Company. 
Trcm  a  Judgment  in  favor  of  plaintiff  and 
from  an  order  denying  its  motion  for  a  new 
trial,  defmdant  appeals.  Judgment  and 
order  reversed. 

Myrick  &  Deerlng,  of  San  Francisco, 
(James  Walter  Scott,  of  San  Francisco,  of 
counsel),  for  appellant.  Norman  A.  Eisner 
and  T.  G.  Van  Nesa,  Jr.,  both  of  San  Fran- 
dsco,  for  respondent 

MfilLVIN.  J.  Defendant  appeals  from  a 
Judgment  for  $10,000  on  a  policy  of  life  Li- 
surauce  and  from  au  order  drying  a  motion 
for  a  new  trial.  The  defense  was  that  Ar- 
thur I*  Whitney,  the  assured,  had  made 
false  representations  In  his  aivHcatlon  for 
the  policy.  The  application  was  signed  on 
the  last  day  of  the  year  1913.  By  the  terms 
of  the  policy  all  insurance  thereunder  wae> 
based  upon  the  written  and  printed  applica- 
tion therefor  which  by  attached  copy  was 
made  a  part  of  the  contract.  Mr.  Whitney 
died  June  10,  1914.  of  acute  myocarditis,  a 
disease  of  the  heart. 

By  his  answers  to  Questions  contained  in 
tbe  application  ft>r  insurance  Mr.  Wbitney 
made,  among  oOtera,  tbe  following  reiffe- 
sentatltma: 

"Have  you  now  or  have  you  ever  had  *  *  * 

asthma  or  shortness  of  breath?  Answer:  No. 
Disease  or  palpitation  of  the  heart?  No. 
•  •  •  Give  partlcnlars  of  any  injury  or  ill- 
ness or  attendance  of  pbyridan  that  may  have 
occurred  during  the  past  seven  years.  Burn  of 
arm  and  chest  Date  1911.  Duration,  one  week. 
Physician  consulted.  Dr.  Ohldester." 

The  defendant  Introduced  Dr.  Cheney  ag  a 
witness.  He  teatlfled  that  Mr.  Whitney  bad 
called  uptm  him  at  bis  office  about  two  years 
before  the  application  for  insurance  was 
made.  At  tbe  time  of  tbat  visit  Mr.  Wbit- 
ney had  complained  of  a  pain  In  his  chest 
when  be  walked  rapidly.  Be  had  noticed 
such  pain  under  like  circumstances  about 
two  years  before  he  visited  the  doctor,  but 
It  had  been  growing  more  severe  so  that  on 
walking  a  short  distance  the  distress  would 
come  on.  The  patient  said  that  the  pain 
was  always  worse  after  eating.  Dr.  Cheney 
said,  among  other  things: 

"After  this  physical  examinati<m  that  I  gave 
Mr.  Whitney  and  after  hla  statement  to  me  of 
his  past  history  of  hte  ease,  and  of  the  symptoms, 
I  came  to  the  conclusion  that  he  was  suffering 
from  myocarditis.  That  is  weakness  of  tbe 
heart,  degeneration  of  this  masde  of  the  heart 
I  did  tell  that  to  Mr.  Whitney  at  that  time.  I 
told  him  that  he  had,  in  my  opinion,  a  weak- 
,  ness  which  we  call  myecarditis.''^ 
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Tba  doctor  w*m  t^i^fying  lugely  from 
Us  BotM  made  at  the  tUne  ot  Mr.  Wtdtn^'a 
TMt  Begardtng  the  patlenfB  recei>tIoii  of 
tbe  pbysfctan's  diagnosis,  he  said: 

"I  cannot  tell  jon  from  my  notes  what  Mr. 
Wbitney  replied.  From  my  memory  he  told  me 
that  h«  had  suspected  that,  because  of  the  pain 
running  down  his  arm,  be  knew  the  meatiing 
of  that  symptom.  That  is  my  recollection  of  the 
conversatioD,  although  it  ia  not  so  set  down  here. 
Other  discussion  upon  this  subject  was  simply 
th*  directions  that  followed  for  Iiim  to  obserra 
I  did  give  him  directions.  1  advised  him  to  cur- 
tail hu  diet,  to  curtail  his  tobacco,  to  exercise 
moderately,  and  to  avoid  extremely  not  and  cold 
batbs,  and  X  eave  him  a  medidne  to  talce  con- 
taining digitauB,  s  heart  stimulant.  This  was 
parUjr  on  tbe  22d  and  the  28d :  I  saw  him  two 
days  in  ■oeceession.  I  aaw  him  next  on  the 
2Sth.  These  interviews  took  place  in  my  office 
in  the  Shreve  building.  Mr.  Whitney  called 
ther&  I  prescribed  the  digltaUa  for  Mr.  Whit- 
,  nev  (w  the  26tb.  I  next  saw  Mr.  Wliitney  oa 
Vebruanr  9th,  at  my  office.  Mr.  Whltn^  called 
there.  He  reported  that  he  bad  had  no  appear- 
ance of  bis  distress  since.  I  made  an  examina- 
tion ot  him  on  the  9th  of  February,  1912,  mere- 
to  take  his  wdght  and  to  connt  Us  pulse, 
it  Dolse  at  that  tuie  was  76.  His  wwght  169 
poana&  I  do  not  know  what  Mr.  Whitney's 
aOgbt  waa;  mj  notee  do  not  show." 

Dr.  Cheney  also  testified: 

"That  craidition  whldi  I  found  in  Mr.  Whitney 
in  January  and  February,  and  June,  that  dis- 
integration of  bia  heart,  was  of  such  a  char- 
acter that  it  would  be  likely  to  continue  up  un- 
tU  Jane,  1914,  if  the  diaguosia  was  correct; 
it  is  an  incurable  condition;  it  would  persist 
as  long  as  he  lived.  If  Mr.  Whitney  died  of 
myocarditis  on  June  10,  1914,  that  would  con- 
vince me  of  the  correctness  of  my  diagnosis  of 
January,  1912,  and  that  it  had  never  been 
cvred." 

It  waa  also  shown  that  Mr.  ^niitiiqr  had 
ecnsnlted  Us  nephew.  Dr.  A.  W.  Hewlett 
of  Michigan,  who  was  rlsitliig  In  San  Fran- 
dsoo.  Dr.  Hewlett  testified,  in  part,  as 
follows: 

"I  told  him  that  his  phyaical  condition,  his 
general  condition,  was  good,  but  nevertheless 
in  my  opinion  be  probabv  had  weakness  of  his 
heart  masdes.  I  gave  hun  that  aa  an  opinion. 
Q.  Did  you  explain  to  him  tlw  nature  of  any 
heart  disorder  that  might  not  be  visible  by  ex- 
amination? A.  No,  T  did  not.  Q.  Did  you  say 
to  him  that  his  disorder  was  serious  at  all?  Did 
TOO  lay  any  serious  stress  upon  it?  A.  I  did  not 
lay  any  serious  stress,  na  Q.  Did  you  treat 
the  matter  Ughtly?  A.  I  treated  It  ouietly.  I 
did  not  tell  him  there  was  nothing  the  matter 
with  him,  but  I  tried  not  to  alarm  him  in  any 
way,  because  I  thought  that  would  be  bad  for 
him.  Q.  Was  ha  in  any  manner  alarmed?  A. 
He  was  not,  no." 

Dr.  Hewlett's  examination  of  Mr.  Whit- 
ney was  either  In  Augnst  or  September  of 
1913,  three  or  four  months  before  the  latter 
nude  application  for  insurance.  Describing 
his  visit  to  Mr.,  WUtney's  <^ce,  Dr.  Hew- 
lett  said: 

"He  naked  me  to  come  down  and  look  him 
over.  At  tfaat  time  be  said  that  be  had  been 
told,  or  had  reason  to  think,  that  be  might  poa- 
-sibly  have  some  trouble  with  his  heart,  and  he 
asked  me  to  examine  his  heart  I  don't  remem- 
ber any  part  of  what  was  said  in  regard  to  wliat 
be  had  to  state  in  regard  to  tlie  reason  for  caU- 
ing  me  down,  but  <hi  questioning  him  I  found 
that  he  said  that  he  had  become  somewhat  abort 
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of  breath  when  he  exerted  himself,  and  that  he 
noticed  this  particularly  if  be  bad  been  eating  a 
large  meal,  and  particularly  that  his  stomadi 
seemed  full,  and  that  by  dietinc~he  had  beta 
plaosd  on  a  'diet  by  Dr.  Cheney-^y  dieting  be 
was  more  or  less  able  to  avoid  wis  distress  that 
he  had." 

In  view  of  tUs  evidence  appellant  In^ta 
that,  as  matter  of  law,  Mr.  WUtn^  was 
guilty  of  fraud  in  securing  tbe  policy  of 
Insurance  In  that  he  concealed  trom  Dr. 
Hill,  the  defendant's  medical  examiner,  tbe 
fact  that  he  had  ccnsulted  Dr&  Cbeue/  and 
Hewlett  and  the  results  ot  their  examina- 
tions as  reported  to  Um.  At^pellant  insists 
that  In  view  of  his  false  answers  and  tbe 
fraud  thereby  perpetrated  the  Jury  should 
have  been  Instructed  to  find  for  the  defend- 
ant, citing  Westpball  v.  Metropolitan  Life 
Insurance  Co.,  27  Cal.  App.  734,  151  Pac  159 ; 
Madsen  v.  Maryland  Ca&ualty  Co.,  168  CaL 
204.  142  Pac.  51;  Iverson  v.  Metrt^litan 
Ufe  Insurance  Co.,  151  CaL  746,  91  Pac  609. 
13  U  R.  A.  (N.  S.)  866;  McDwen  v.  New 
York  Life  Insurance  Co..  23  Cal.  App.  604, 
139  Pac  242;  and  John  Hancock  Mutual 
Life  Insurance  Ca  v.  Houi>t  (G.  C)  113  Fed. 
572. 

Besgmndent  calls  att^tion  to  the  fact  that 
the  applicant  for  insurance  was  a  man  of 
active  habits  and  athletic  accompUabmeuts. 
He  was  a  manufacturer  of  salt,  having  hla 
factwy  and  his  home  In  San  Mateo  county 
and  his  office  In  San  Frandsoo.  Up  to  a 
time  within  a  month  of  Us  death  it  was  bis 
habit  to  arise  at  5  o'clock  In  the  morning, 
to  walk  about  a  mile  to  tbe  salt  works,  and 
after  spending  half  an  hour  there  to  take 
the  train  for  San  Francisco,  arriving  at  bis 
office  before  half  past  8.  He  exercised  modi 
and  was  especially  fond  of  walking.  Up  to 
ten  days  before  his  death  be  practiced  that 
fttrm  of  Btrennoua  calisthenics  known  as 
'  "setting  up  exercises."  None  of  the  people 
who  bad  most  abundant  (^Ktrtunlties  to  ob- 
serve bim — bis  wlf^  Ills  son,  bis  sten<^ra- 
pber,  nor  Us  dosest  friends--^uid  ever  ob- 
served any  abnormal  shortness  of  breath  nor 
bad  heard  bim  complain  of  any  allmoit 
Mrs.  Wbitney  had  been  spending  half  a  year 
in  Burope,  and  her  husband  crossed  the  con- 
tinent to  meet  her.  |Reachlng  Chicago  on 
the  return  Journey  on  May  28.  1914,  Mr. 
WUtney  bad  an  attack  of  acute  dysentery 
which  continued,  from  time  to  time,  antU  Us 
death  on  June  10,  1914.  On  readitng  San 
Frandsco  be  consulted  Dr.  (%ldester  regard- 
ing dysentery  and  tonsllitis.  The  cause  of 
death,  as  given  by  Dr.  GUdester's  eertiflcate. 
was  acute  myocarditis  and  acnte  dilations 
of  the  heart  The  eertiflcate  gave  the  date 
of  tba  flrcA  symptoms  of  the  fatal  disease  as 
about  June  Sd. 

Under  these  drcnmstanees,  according  to  re- 
spondent's argument,  Ibe  Jurors  were  Saa- 
tifled  In  eoQdudlng  that  any  conoealments 
or  wnlsdons  to  disclose  facts  aixnit  Us  past 
were  made  by  Mr.  Whltn^  withoot  evU  in* 
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tentton  ntii  were  devoid  of  frand.  The  bur- 
dea  waa  opon  tbe  defendant,  says  respond- 
ent to  show  not  <HiIy  error  in  tbe  applicant's 
statement,  but  wlllftil  error.  O'Connor  v. 
Grand  Lodge  A.  O.  U.  W.,  146  Cal.  494,  80 
Paa  688.  This  bnrden,  It  Is  argued,  was 
not  met,  and  the  evidence  taken  as  a  whole 
failed  to  show  fraud  on  the  part  of  the  ap- 
plicant for  defendant's  policy  of  insurance. 
Appellant  bases  Its  contentions  larg^y  upon 
the  conclusion  that  Mr.  Whitney  was  suffer- 
ing from  chronic  myocarditis  and  that  he 
knew  It  when  he  applied  for  insurance.  It 
Is  true  that  Dr.  Cheney  diagnosed  his  case 
as  one  of  chronic  myocarditis,  but  It  was  in 
evidence  that  that  disease  is  accompanied 
by  sclerosis — ^hardening — of  tbe  arteries.  Dr. 
Hill,  who  examined  the  applicant,  fonnd  no 
sclerosis  in  the  palpable  arteries;  nor  had 
Dr.  Ohen^  nor  Dr.  Hewlett  discovered  any. 
Dr.  Charles  Ifinor  Cooper,  the  eminent  spe- 
cialist, who  testified  as  an  expert,  said  that 
It  was  very  rare  for  one  to  have  BCleroals  of 
the  internal  arteries  without  the  diagnos- 
tician b^g  able  to  find  some  evidence  of 
sclerosis  in  the  palpable  arteries.  But  there 
was  testimony  that  sclerosis  may  exist  al- 
together In  the  arteries  Inside  tbe  body. 

It  is  suggested  that,  aa  the  question  an- 
swered by  the  arolieant  for  Insurance  was 
whether  or  not  he  had  suffered  from  "asth- 
ma or  shortness  of  breath,"  It  would  be  a 
natural  cmdudon  by  a  person  to  whom  such 
an  Interrogatory  was  prtnMnnded  that  the 
questioner  meant  shortnesa  of  breath  of  an 
asthmatic  nature.  In  an  answer  to  such  a 
question,  says  respondent,  failure  to  recall 
and  confess  shortness  of  breath  following 
vlf^nt  »ercise  or  overeating  or  exdtement 
would  by  no  means  be  a  cMicluslve  evidence 
of  fraud  (citing  Rupert  v.  Supreme  Court 
U,  O.  F.,  94  Minn.  2»3,  102  N.  W.  715).  So 
with,  the  question,  "Have  you  ever  had  dis- 
ease or  palpitation  of  the  heart?"  the  argu- 
ment Is  that  the  aiv^ltcant  might  well  have 
construed  the  examiner's  qneation  to  DMan, 
"Have  you  ever  had  disease  involving  palpi- 
tation of  the  heart!" 

Bespondent  calls  attention  to  the  form  of 
the  question,  which  was,  "Give  particulars  of 
any  Injury  or  illness  or  attendance  of  phyal- 
(den  that  may  kave  occurred  during  the  past 
seven  years,"  and  insists  that  there  Is  a  dis- 
tinction, particularly  to  the  understanding 
of  a  layman,  between  "consultation"  and  "at- 
tendance," that  Mr.  Whitney  may  well  have 
apprehended  the  Interrogatory  as  relating  to 
those  occasions  when  he  had  been  C(xiflned 
to  his  home  by  illness  or  injury  and  had  been 
there  visited  by  a  doctor  or  a  surgeon.  He 
had  consulted  Dr.  Cheney  at  the  phy&ldan's 
oQlce,  and  his  nephew  had  examined  him  at 
his  own  office  In  San  Francisco.  It  Is  true 
that  In  Billings  v.  Metropolitan  Life  Insur- 
ance Co.,  70  Tt  482,  41  Aa  517.  tbe  court 
said: 

"A  mere  temporary  indisposition,  not  serious 
in  Its  nator^  suidi  as  indicated  by  the  evidence 


on  the  part  of  the  d^nidant.  Other  than  measles, 
cannot  be  considered  an  ilinesB,  and  the  mere 
calling  into  a  doctor's  office  for  some  medieloe 
to  relieve  such  temporary  iodispositloD,  or  the 
calling  at  the  home  of  the  Insured  by  the  doctor 
for  the  same  purnose,  cannot  be  considered  an 
attendance  by  a  paysician  nor  a  consultatioai  of 
a  pfaysiciaQ,  within  tbe  meaning  of  the  questions 
3  and  7.  'Illness,'  as  used,  means  a  disease  or 
ailment  of  audi  a  character  as  to  affect  the  goi- 
eral  soundness  snd  healtbfulness  of  the  system 
seriously,  and  not  a  mne  temporary  indisposi- 
tion which  does  not  tend  to  undermine  and  weak- 
en the  c^mstitutltm  of  the  Insured." 

Commenting  on  a  similar  questtcm  similar- 
ly answwed,  the  Illinois  Ai^ellate  Court, 
said,  in  Federal  Ufa  Association  t.  Smltb.  86 
IlL  A|K>.  481: 

"She  was  not  asked  whether  she  had  consult- 
ed n  phyf^ician  or  received  treatment  from  one. 
Dniilitloss  she  miderstood  the  question  as  inqnir- 
irij.  huw  lon^  since  a  physician  had  waited  on 
htT  in  sickness  at  her  home,  and  we  think  such 
undarstanfUag  acoanto  with  the  popular  mean- 
ing of  tbe  ei^reaslon." 

[1. 2]  But,  having  In  mind  all  of  these  lib- 
eral roles  which  properly  favor  tbe  uphold- 
ing of  verdicts  of  this  sort,  the  fact  remains 
that  by  the  uncontradicted  testimony  of  two 
physicians  of  standing  Mr.  Whitney  is  shown 
to  have  concealed  fat!ts  about  his  condition 
and  his  consnltatl(His  wltti  medical  men 
whi(di  could  not  have  been  unomsdouBly 
withheld.  It  Is  true  that  a  presumption  of 
Intent  to  deceive,  on  the  part  of  tbe  ap- 
plicant, la  only  raised  when  the  statements 
are  made  with  knowledge  of  tfa^  falsity, 
^tna  Ldfe  Insurance  Go.  v.  Sehlaender,  68 
Neb.  284,  94  N.  W.  129,  4  Ann.  Cas.  261; 
Metropolitan  Life  Insurance  Go.  v.  Lersm, 
86  111.  App.  143;  Dolan  v.  Mutual  Reserve 
Fund  Life  Association,  173  Mass.  197,  63  N 
E.  398 ;  Royal  Neighbors  of  America  v.  Wal- 
lace, 78  Neb.  40^,  102  N.  W.  1020.  But  there 
are  cases  where  the  knowledge  suppressed  Is 
so  Important  and  obviously  so  well  in  the 
recollection  of  the  applicant  that  merely 
withholding  it  clearly  amounts  to  fraud,  sudi 
as  the  failure  to  disclose  deafness  (Madsen 
T.  Maryland  Casualty  Co,,  supra),  or  epilepsy 
(Westphall  V.  Metropolitan  lAte  Insurance 
Co.,  supra),  or  a  stroke  of  apoplexy  (Iverson 
V.  Metropolitan  Life  Insurance  Co.,  supra), 
or  a  serious  acddent  from  the  kick  of  an 
animal  (McBwen  v.  New  Yotic  Life  Insur- 
ance Co.,  supra),  or  disease  of  the  throat 
(John  Hancock  v.  Mutual  Life  Insurance  Co., 
supra).   This  is  such  a  case. 

It  is  Impossible  that  Mr.  Whitney  could 
have  forgotten  so  important  an  occaslcm  as 
that  on  which  he  consulted  his  kinsman.  Dr. 
Hewlett,  a  few  months  before  he  applied  for 
insurance.  Nor  may  we  with  reason  believe 
that  he  could  have  lost  all  memory  of  his 
talks  with  Dr.  Cheney  and  the  course  of  diet 
and  the  medicine  prescribed  by  that  physi- 
cian. To  say  that  he  might  have  understood 
the  questlmis  regarding  medical  attendance 
as  having  reference  to  visits  to  bis  home  Is 
to  doubt  the  intelligence  of  a  business  man 
accustomed  to  accurate  methods.  To  decide 
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that  be  adght  have  Bpivdieiuled  tbe  Inter- 
TogMtmj  about  "sbortness  of  breath"  aa  hav- 
ing relatlOD  to  an  astbmatic  affection  is  to 
credit  h^pi  with  a  guUelessness  which  is  the 
possession  of  no  man  of  bis  age  and  experi- 
ence. He  had  been  afflicted  with  a  sbortness 
of  breath  which  seemed  to  htm  so  alarming 
as  to  cause  him  to  seek  the  advice  of  a  physi- 
cian. This  tiad  hai^ned  not  more  than 
four  months  prior  to  the  time  when  he 
sought  life  Insurance.  One  of  his  physicians 
had  told  him  that  he  was  suffering  from 
"mj'ocarditls,"  end,  while  this  portentous 
polysyllable  may  mean  nothing  to  the  aver- 
age person  who  sees  it  in  print,  it  Is  safe  to 
say  that  the  doctor  also  told  him  in  plain 
English  that  there  was  some  sort  of  trouble 
with  his  heart.  We  are  "therefore  forced  to 
the  conclusion  that  he  consciously  and  inten- 
tionally withheld  from  the  examining  physi- 
cian Information  which  might  have  prevent- 
ed, nay,  probably  would  have  prevented,  the 
issuance  to  him  of  a  policy  of  Insurance. 

Of  course,  we  cannot  tell  what  new  evi- 
dence may  be  forthcoming  If  the  cause  be  re- 
tried; but,  unless  some  very  po^tive  proof 
be  available  to  overcome  tbe  necessary  de- 
ductions arising  from  the  conduct  of  the  as- 
sured, it  would  Jbe  the  duty  of  the  trial  court 
to  decline  to. submit  the  question  of  ftict  to 
a  Jury. 

The  judgment  and  order  are  reversed. 
We  COTicar:  HEN8HAW,  J.;  SIX)S3,  J. 


HOIiliAND  V.  KELLY.    (S.  F.  7571.) 

(Sttprems  Court  of  California.   Dec.  24,  1917. 
Behearing  Denied  Jan.  21,  191S.) 

1.  JUBT  ^»140»)i-TauL  «S9874(^— Right  to 
Tbial  bt  JnsT— AonoiT  to  Qcxr  Trax 
Involviho  Isbuis  of  Futjd. 

In  an  action  to  set  aside  a  deed  declared  to 
be  fraudulent  and  to  qniet  plaintiff's  title  to  tho 
property,  defendant  was  not  entitled  of  right  to 
a  trial  bjr  jury,  and  the  court  vaa  not  boimd  by 
the  jury  s  veraict 

2.  Appeal  ano  Bbbob  ^=»219(2)— -Resebva- 

TION  OF  GbOUNOS  FOB  BEV IE W— ESTOPPEL 

TO  Raise  Objections  to  Veboict— Fail- 

UBE  to  Object  Below. 
In  an  action  to  aet  aside  a  deed  declared  to 
be  fraudulent,  and  to  quiet  plaintiff's  title, 
tliouch  defendant  made  no  xpeaal  objection  to 
the  form-  of  tbe  jury's  verdict,  he  was  aot  ra- 
topped  to  raise  the  points,  that  there  were  no 
ftadings,  and  fbat  no  special  issues  were  pre- 
sented. 

3.  Tbiai,  «=»388(2)— Equitt  Case— Nxcsssz- 
TT  FOB  Findings. 

Unless  waived,  Gndinss  must  be  made  in  an 
equity  case,  whether  tried  with  the  aid  of  a  ju- 
ry or  not,  and  whether  or  not  either  party  spe- 
cifically demands  findings. 

4.  Tbial  ®=3388(2)— Paildbe  to  Find  ok  Is- 
sues in  Equity— Verdict  by  Jury. 

In  an  equity  case,  a  general  verdict  rendet^ 
ed  by  a  jury  is  not  determinative  of  the  pleaded 
issues,  and  a  failure  to  find  upon  them  u  error 
requiring  reversal. 


Department  2.    Appeal  from  Baperfor 

Court,  Cltj  and  Coooty  of  San  Franclaoo; 
Geo.  A.  Sturtevant,  Judge. 

AcUon  by  Patrick  Holland  against  Wil- 
liam A.  Kelly,  as  executor  of  the  last  will 
and  testament  of  Julia  McCarthy,  deceased. 
From  B  judgment  for  defbndaatfs  testate 
plaintiff  appeals.   Judgment  reversed. 

See,  also,  158  Pac.  1045 ;  171  Paa  . 

W.  E.  Casbman,  of  San  Frandaoo,  for  ap- 
pellant. William  A.  Kelly,  of  San  Francisco, 
for  respondent 

MELVIN,  J.  Plaintiff  appeals  from  a 
jodgment  in  favor  of  Julia  McCarthy,  de- 
fendant's testate 

The  suit  was  brought  to  obtahi  a  Judgment 
declaring  a  certain  deed  null  and  void,  and 
decreeing  that  it  be  canceled.  Plaintiff  also 
asked  that  tbe  court  should  make  a  decree 
declaring  him  to  be  Uie  owner  of  the  prop- 
erty described  In  tbe  deed,  quieting  his  title 
as  against  Jnlla  McCarthy,  and  enjoining 
tbe  latter  from  asserting  any  eatate,  right, 
or  title  to  the  land.  There  waa  also  a  prayer 
for  general  relief. 

Tbe  deed  In  question  was  made  by  Mary 
Anne  Holland,  PatrK^  Holland's  Intestate, 
to  Julia  McCarthy,  respondent  herein.  'Rie 
complaint  attacked  this  deed  under  ttmr 
counts,  declaring  that  it  was  Told:  (l)  Be- 
cause of  the 'incompetency  of  the  grantM*; 
(2)  because  the  deed  was  without  ctmaider- 
ation  and  not  signed  by  tlte  grantor;  (3) 
became  of  tbe  alleged  nond^very  of  tbe 
instrument;  and  (4)  because  of  the  assert- 
ed undue  indnence  exerted  by  Jnlla  Mc- 
Carthy over  tbe  mind  and  ToUti<m  of  Mary 
Anne  Holland,  prodndng  tbe  execntlon  of  the 
alleged  deed.  Julia  McCarthy  answered  de- 
nying the  auctions  of  the  complaint,  and 
averring  her  own  title  to  the  property  by 
virtue  of  the  deed  from  Mrs.  Holland.  Tbe 
cause  was  tried  and  submitted  upon  all  of 
tbe  alleged  causes  of  acti<xi  e»!ept  the  thinl. 
As  to  that  count  tbe  court  ordered  a  nonsuit. 
By  their  verdict  the  Jury  found  a  verdict 
"in  favor  of  defendant  and  against  Oie  plain- 
tiff upon  counts  1,  2,  and  4,"  and  "in  favor 
of  plaintiff  and  against  defendant  apon 
connts  mme."  Judgment  was  thereopon  ot- 
tered in  favor  of  the  defiendant 

Ai^llant  contends  that  this  te  a  anlt  of 
which  a  court  of  equity  has  exduslve  Juris- 
diction; that  in  suA  an  action  the  verdict 
of  the  Jury  Is  merely  advisory  and  Intended 
to  enlighten  the  conscience  of  the  diancellor; 
that  a  trial  by  Jury  In  chancery  may  only 
be  had  upon  Isnues  specially  framed  under 
the  court's  direction ;  that  therefore  tbe  gen- 
eral verdict  cannot  support  the  Judgment: 
and,  finally,  that  the  absence  of  findings  ne- 
cessitates a  reversal.  This  matter  has  been 
before  the  court  in  an  application  tor  man- 
date to  require  the  settling  of  a  bill  of  cx- 


4B»For  oUmt  caws  bm  wuna  *eple  and  KBT-NUHBBB  ts  all  K^-HuBbw««  DlgMU  ani  laSasaa 


Digitized  by 


Google 


EMPLOYE'S  CREDIT  Ca  t.  INDUSTRIAL  AGO.  COMMISSION 


1001 


c^tliHia.  Holland  v.  Superior  Court,  109 
Gal.  861,  14«  Pu.  ST&  In  the  opinion  In 
that  proceeding  we  eald: 

"Apparently  tfae  judge  of  tbe  trial  court  has 
acted  In  the  matter  of  settling  a  bill  of  excep- 
tions to  bs  used  <m  the  plaintilTB  appeal  tnm 
the  purported  judfnneat  of  December  19,  1913, 
and  baa  settled  such  a  bill.-  We  are  of  the 
opinion  that  the  judge  erred  in  allowing  to  be 
inserted  therein  tbe  matters  oconriing  ■  sabse- 
qoent  to  the  date  of  audi  judgment,  which  are 
hereinbefore  speciBed,  viz.:  An  order  made 
April  1,  1914,  by  the  court,  purporting  to  va- 
cate and  set  aside  tbe  judgment  of  December 
19,  1913,  etc.;  findings  of  fact  and  conclusioiia 
of  law  signed  April  1,  1914;  and  a  judgment 
made  April  2,  1914,  based  on  such  findings. 
These  things  have  nothing  to  do  with  the  ques- 
tion of  the  correctness  of  the  clerk's  attempted 
judgment  of  December  19,  1013,  and  are  aoBo- 
lutely  immaterial  considerations  on  the  appeal 
therefrom.  Being  immaterial,  tfaelr  recital  in 
the  bill  of  exceptums  cannot  prejudice  plaintiff, 
for  they  will  be  disr^rded  in  tbe  disporitltm 
of  tbe  appeal,  and  therefore  plaintiff  needs  no 
relief  in  regard  thereto.  If  on  the  appeal  the 
clerk's  Judgment  is  determined  to  hare  Men  in- 
valid, it  wU  be  tevened." 

Thifi  is  an  appeal  from  tbe  Judgment  al- 
tered on  verdict. 

[1]  Respondent  contends  that  the  issues 
were  of  legal  cognizance,  and  that  la  any 
Tlew  of  tbe  matter  appellant  is  estopped  to 
contend  otherwise.  In  support  of  this  the- 
ory respondent  dtes  Reiner  r.  Schroeder, 
146  Cal.  411,  80  Pac.  517.  In  that  Case  it 
was  held  that  wbere  a  plaintiff  has  been 
ousted-  from  posBesslon,  and  the  question  of 
ownwdilp  Is  In  issue,  Qxe  pftrtles  are  oitl- 
tied  to  a  Jury  trial  upiHi  that  Issuer  and  no 
findings  are  reqniied  thereon.  But  in  that 
case  the  only  eeaential  controversy  was 
whether  .or  not  dafendant  had  wrongfully 
ousted  plaintiff  trom  poasestfoa  of  certain 
mining  propeity*  and  tbewtare  tbe  action 
was  one  for  the.recorery  pf  spedflc  real  pnn»> 
erty.  Section  682,  Code  Civ.  Proc  The  ao- 
tlcm  at  bar  wag  very  different  It  was  baa- 
ed upon  matters  at  equitable  cognizance.  It 
was  an  actlm  to  set  aside  a  deed  dedored 
to  be  franduloit  and  to  quiet  plaintiff's  title 
to  the  property  described  in  such  deed.  In 
an  aeticm  to  quiet  title  a  defendant  is  not 
entitled  of  right  to  a  trial  by  Jury^  and  a 
court  Is  not  bound  by  the  verdict  of  a  Jury, 
even  where  Issues  of  fraud  are  involved. 
Moore  v.  Copp,  118  Cal.  429.  61  Pac  680; 
Angus  V.  Craven,  132  CaL  691-696,  64  Pac. 
1091;  Davis  v.  Judaon,  169  Cal.  121,  113 
Pac.  147;  Gobe  v.  Crane;  173  Cal.  116,  159 
Pac.  587. 

[2-4]  Equally  untenable  Is  reqiondenf  s  as- 
sumed position  that  appellant  is  estopped  to 
raise  the  points  th|U  there  were  no  findings, 
and  that  no  special  issues  were  presented  to 
the  Jury.  It  Is  true  that  aiveltant  made  no 
spedflc  objection  to  the  form  of  tbe  verdict, 
but  it  does  not  follow  tbat  Oiereby  he  as- 
sented to  the  theory  tbat  the  cause  on  trial 
was  a  "Jaw  case."   E<ven  conceding  that  by 


his  conduct  he  waived  the  absence  of  sp^al 
interrogatories,  there  Is  nothing  to  Indicato 
in  any  way  that  he  coisented  to  have  judg- 
ment entered  without  findings  by  the  court 
Unless  waived,  findings  must  be  made  in  an 
equity  case  whether  it  be  tried  with  the  aid 
of  a  Jury  or  not,  and  whether  either  party 
spedflcaUy  demands  findings  or  is  silent  vp- 
on  tbe  subject  Haic^t  v.  Tryon,  112  Cal. 
4,  44  Pac.  318.  In  an  eqtiity  case  a  general 
verdict  rendered  by  tbe  Jury  is  not  determi- 
native (tf  the  pleaded  iaaoea,  and  a  fiillnre  to 
find  upon  such  issues  is  aem  requiring  re- 
versal (rf  tbe  Judgment  Learned  t.  Cteatle, 
67  Cal.  41,  7  Pac.  34;  Moon  t.  Copp,  stqpra ; 
Warring  v.  Freear,  64  Cal.  64,  28  Pac  116; 
Yallejov  etc,  B.  B.  t.  Beed  On^rd  Ca  et 
al.,  169  Cal.  668,  147  Pae.  288. 
Aocordtafly,  the  Judgment  la  reversed. 

We  concur:  HENSHAW,  J.;  SHAW,  J. 


£MPL0T£'S  CKEDIT  CO.  et  al.  v.  INDUft- 
TBIAL  ACC.  COMMISSION  et  aL 
(S.  F.  8406.) 

(Supreme  Court  of  California.  Dec  24,  1917.) 

1.  MASnB  AMD  SEBVART  4EB382r-W0BEHBI«*8 

COUPBNSATIOIT  ACT  —  RSUABB  —  Sum- 

CIENCY. 

A  release  not  providing  for  full  compensa- 
tion, and  which  was  not  approved  by  the  In- 
dustrial Aoddokt  Commission,  was  invalid,  and 
no  bar  to  an  action  by  the  employfi  for  ad^- 
tlonal  compensation,  in  view  of  Workmen's 
Compensation  Act  (St.  1918,  p.  ZJ9y  4  32,  subd. 
"b,"  as  amended  by  St.  lOlo,  p.  1093,  provid- 
ing that  no  release  shall  be  valid,  unless  it  pro- 
vides for  iMiyment  of  full  compensation  in  ac- 
cordance with  the  act 

2.  Masteb  and  Sebvant  4=»419— Wcskus's 
coupbrbatiok  act— notioe  of  accidest— 

FUBTHEB  DlBABILIFr. 

Workmea's  OompensatloQ  Act,  f  20,  at 
ameuded  by  St  1915,  p.  1089.  requiriag  written 
notice  of  toe  accident  Within  30  days,  does  not 
apply  to  claims  for  farther  disability,  under  sec- 
tion 16.  subd.  "c,"  as  amended  by  St  1915,  p. 
1086,  where  compensatitm  has  been  made  tor  the 
original  injury. 

3.  Masxss  and  Sbbvant  ^419  —  Wobjc- 

UKN'S  CoHPaNBAIZON  AoT—FCBTiaB  DZBA- 

BiLiTY— TiifE  roE  Filing  Cuuu. 
In  a  proceeding  under  the  Workmen's  Com- 
pensation Act  I  16,  Subd.  "c,"  as  amended  by 
St  1915,  p.  lOeS,  for  compensation  for  further 
disability,  evidence  held  sufficient  to  justib  a 
finding  of  the  commission,  that  claimant's  'fur- 
ther disability"  had  not  erlsted  for  so  long  a 
time  that  a  claim  thereftv  was  barred. 

In  Bank.  Prooeedings  before  the  Industri- 
al Accident  Comndssion  for  cranpensatlw  un- 
der tbe  Woricmen's  CompensatioD  Act  by  R. 
M.  Bea,  claimant,  against  tbe  Employe's 
Credit  Company,  employer,  and  tpe  United 
States  Fidelity  &  Guaranty  Company,  inanr- 
ance  carrier.  Award  for  claimant  and  the- 
employer  and  insurance  carrier  file  an  ap- 
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plication  for  a  writ  of  review.  Award  af- 
firmed. , 

Uoyd  8.  Ackerman,  of  fian  Fi^clsco,  for 
petitioners.  Chris.  M.  Bradley*  of  San  Fran- 
cisco, for  respondents. 

8HA.W,  3.  Tbia  is  a  petition  for  the  re- 
view of  an  award  made  by  the  Industrial  A&- 
cldent  CiHumlsslon  in  favor  of  Rose  Af.  Bea. 

On  Janaary  8,  1916,  the  applicant,  while  in 
the  service  of  the  Employe's  Credit  Company 
as  assistant  bookkeeper,  received  a  gunshot 
wonnd  through  her  right  arm,  Inflicted  by 
two  negroes  who  were  robbing  her  employer's 
place  of  business.  Due  notice  thereof  was 
given  to  the  employer,  and  the  other  petltlm- 
er,  as  insurance  carrier,  paid  her  the  sums 
required  for  dlaabUlty  indemnity  and  medical 
treatment  by  the  Woricmen'si  Compensation 
Act,  from  that  time  until  February  17,  1916, 
at  which  time,  the  wound  having  healed,  she 
was  discharged  from  treatmait  and  the  pay- 
ment of  compensatlcm  ceased.  Thereafter,  on 
January  28, 1917,  she  applied  to  the  Indastri- 
al  Accident  Commission  for  an  award,  on  the 
ground  that  the  Injury  received,  as  aforesaid, 
had  caused-  a  further  disability  entitling  her 
to  further  compensation  under  the  provisions 
of  subdivision  "c"  of  section  16  of  the  Work- 
men's Compensation  Act  A  hearing  was  had 
at  whldi  the  defendants  apjteared  and  pre- 
BOited  two  defenses ;  first,  that  the  applicant 
had  xdeaaed  the  employer  and  insurance  car- 
rier tmn  all  liability  on  account  of  tSie  in- 
Jotr;  seccHid,  that  Oie  appllcaticm  on  January 
28*  1017,  was  more  than  six  months  after  the 
happening  of  the  original  Injury,  and  more 
than  six  months  from  the  time  the  farther 
dteabiUtr  complained  of  Was  produced  txom 
the  effects  of  that  Injury. 

(1]  It  la  sofflctent  to  say  wltb  respect  to 
this  release  that  there  was  no  eridoice  there- 
of given  at  the  hearing  before  the  commis- 
sion. Our  knowledge  of  It  Is  derived  soUly 
from  the  allegatlms  ct  the  petUlon  to  this 
court  for  a  review.  It  Is  to  be  added  that  It 
dooi  not  provide  for  paymoit  ol  fnll  oompoi- 
aatioD  In  accordance  with  die  provisions  of 
the  act,  and  It  has  not  been  approved  by  the 
Industrial  Accident  Oomml8sl<Hi,  and,  ecnse- 
quMiUy,  Uiat  it  would  he  invalid  under  the 
proriaioos  of  sabdivialoa  *'b,"  i  32,  of  the  act, 
and  would  have  been  nnaralllng  even  It  it 
had  been  offered  in  evldenoa 

With  regard  to  the  defense  that  the  appll- 
catUm  was  made  too  late,  the  evidence  Is  not 
conflicting,  but  the  facts  are  somewhat  pecu- 
liar. According  to  tba  testimony  ot  the  ap- 
plicant, Hbe  fielt  fliat  after  giving  the  rdease 
referred  to  «he  had  no  rig^t  to  further  com- 
pensaticm,  although  she  omtlnned  thereafter 
to  haTe  some  pain  In  her  arm  and  increai^ing 
nervousness.  After  she  was  diadbarged  from 
treatmatt  by  the  insurance  Carrie,  dte  felt 
(hat  she  would  be  unable  to  keep  a  position  if 
4ie  should  get  ooib,  and  did  not  attempt  to  set 


work  exc^t  on  two  occasions,  and  die  was 
then  so  nervous  that  she  was  not  aooepted, 
Bven  a  little  housevrork  affected  her  arm. 
The  pains  In  her  right  arm  grew  more  severe 
in  character  as  time  passed,  after  the  treat- 
ment ceased  in  February,  191&  She  consult- 
ed a  physldau  In  July,  and  received  medical 
treatment  for  a  short  time,  and  again  In  Sep- 
tember, (HI  which  occaaiim  she  waa  given  a 
nerve  sedative  prescription.  In  October,  1916, 
her  nervousness  had  increased  to  such  an  ex- 
tent that  she  took  advice  about  the  matter  of 
obtaining  further  compensation,  and  applied 
to  the  respondent  Insurance  carrier  therefor 
and  was  refused  assistance.  From  about  the 
Ist  of  October  until  the  time  of  making  the 
application  in  January  she -was  wholly  unable 
to  do  any  work.  By  stipulation  at  the  hear- 
ing a  physician  was  appointed  to  make  an  ex- 
amlnatlon  of  her  conditlMi.  He  reported  that 
the  only  direct  conseQuences  of  the  wound 
were  numbness  and  heaviness  in  the  arm, 
with  occaslMial  pain  in  the  wrist,  elbow,  and 
shoulder;  that  the  prlnripal  ailment  of  ttie 
applicant  was  an  extreme  n»voQsness 
amounting  to  proatnUlon,  and  apparratly  tbe 
result  of  the  fri^t  die  received  at  the  time 
of  her  Injury  from  the  robbers.  All  Hie  evi- 
dence shows  tlut  hur  amditlim  and  disability 
Is  the  direct  result  at  the  i^dcal  injury  and 
of  the  mental  shock  she  received  at  the  time. 

The  commission  found  that  the  applicant 
waa  Injured  on  January  8,  1916;  that  said 
Injury  caused  a  temporary  total  dlaabllity 
from  that  time  until  F^ruary  19,  191^  for 
whldi  compensation  had  been  paid  in  ftill, 
and  that  beginning  on  October  1, 1916,  the  ap- 
plicant became  afflicted  with  neuraBthmia, 
arising  from  said  Injuiy,  which  constituted  a 
farther  disability  under  sectlcm  10;  sididivi- 
slon  "c,"  ot  the  act  The  award  is  for  this 
further  dlsablUty. 

it]  Subdivision  *%"  alMve  cited,  provides 
that  the  tnjnred  employe  may  institute  pro- 
ceefflnga  to  collect  cnnpensatton  within  245 
weeks  after  the  date  of  flie  injury*  vvtm  the 
ground  iliat  the  original  injury  has  caused 
farther  dlsabilily.  Tbe  first  part  at  section 
16  provides  tliat  proceedihgB  f<Hr  the  collection 
of  disability  indemnity  to  an  emi^y«,  ooder 
the  act,  must  be  begun  within  six  months 
from  tbo  date  of  the  injury,  exo^t  as  oUier- 
wlse  provided  In  the  act  me  provision  re- 
ferred to  in  subdivision  "c"  la  one  of  the  excep- 
titms.  The  notice  In  writing  which  is  requir- 
ed to  be  given  to  tbe  employer  section  20 
of  the  act  is  a  notice  of  the  original  Injury, 
and  Uie  section  does  not  apply  to  the  case 
of  a  furthw  disability  under  subdlvidon  "c** 
where  compensathm  has  hem.  made  for  the 
ori^nal  disaUllty.  On  bdialf  of  the  commis- 
sion It  is  ctmoeded  that  the  application,  under 
BUbdlvisiMi  '*c''  must  be  begun  wlttiin  stz 
months  after  the  occr^rrenoe  of  the  further 
disability.  Upon  titls  theory  ttie  farther  ^a- 
abUUgr  most  have  occnzred  not  earlier  than 
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Jniy  28,  1916,  In  order  to  bring  the  spidiea- 
tion  within  the  period  of  six  months, 

[8]  The  term  "further  dlsabUity"  la  of 
somewhat  Indefinite  meaning,  eepedalty  aa 
nivUed  to  a  case  such  as  this,  where  nervous 
prostration  grailually  Increases  to  a  positive 
disability.  The  question  of  the  time  when  It 
reaches  the  state  of  disability  Is  a  qnestlon  of 
fact  tor  the  commlasioh  to  decide  from  the 
eTldence.  Ulss  Rea  euCTered  from  nervous- 
ness continuously  from  the  time  of  signing 
the  release  mentlcaied,  but  the  evidence  justi- 
fied the  Inference  that  she  hoped  and  exi>ect- 
ed  that  it  wonld  disappear.  Apparently  she 
was  not  confined  to  her  room  or  to  her  bed,  or 
prevented  firom  going  about,  and  It  -was  not 
until  In  the  latter  part  of  July,  or  later,  that 
she  tiegan  to  fear  that  she  was  not  Improv- 
ing, and  that  the  nerronsness  was  more  seri- 
ous than  she  had  believed  It  to  be;  and  It 
was  not  until  some  time  about  the  1st  of  Octo- 
ber that  it  increased  to  such  a  degree  as  to 
disable  her  entirely  from  doing  any  work. 
While  the  proof  of  some  of  these  statements 
Is  not  direct,  it  is  not  unreasonable  to  Infer 
them  all  from  the  testimony  given.  Under 
these  circumstances,  we  cannot  say  that  the 
commission  was  not  Justified  In  finding  that 
the  disability  occurred  on  the  1st  of  October, 
1916,  and  that  her  right  was  not  barred  at 
the  time  she  filed  her  application.  * 

The  award  Is  affirmed. 

We  oonrar:  ANOELLOm,  a  J.;  UEL- 
TIN,X;  HDNSHAW.J. 


GRAHAM  T.  UIXON  «C  aL    (Sac:  2460.) 

(Supreme  Court  of  GRiifomla.   Dec.  28,  1917.) 

Vbkot  ^14^Pi.aob  or  ThiaI/— "Injtibt  to 
Pkrson." 

Code  Civ.  Proc.  |  895,  providing  that  actiona 
for  injury  to  person  must  be  tried  m  the  county 
where  the  injury  occnra  or  in  the  county  where- 
in defendants  reside,  does  not  give  to  a  person 
against  whom  an  alleged  libel  is  published  in  a 
newspaper  a  right  to  maintain  hfa  action  atrainst 
defendants*  i>rote8t  In  any  county  in  which  the 
newspaper  may  circulate;  a  libel  not  being  an 
"injury  to  person"  contemplated  by  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Xlrat  and  Second  Series,  Personal 
Injury.] 

Department  2.  Ai^)eal  from  Superior 
Court,  Sacrammto  County;  Charles  O.  Bu- 
slck.  Judge. 

Action  by  Charles  Graham  against  W.  F. 
Mixon  and  others.  Judgment  for  plaintiff, 
and  defendant  Mlxon  anwals  from  an  order 
denying  his  motion  for  a  change  of  veuue. 
Order  reversed,  and  cause  remanded. 

Arthur  G.  Huston  and  Hurst  &  Hurst,  all 
of  Woodland,  for  aiveUaut.  J.  M.  Inman 
and  Ralph  W.  Smit^,  both  of  Sacraui«itOk 
for  respondent. 


MRLVm,  J.  PlaintUr,  who  nMas  In  Sac- 
ramento county,  brought  an  action  for  Ifbel 
against  defendants,  who  live  In  Tolo  county 
and  there  publish  the  Mall  of  Woodland, 
nils  newspaper,  in  which,  according  to  the 
complaint,  the  alleged  libel  Was  published, 
Is  circulated  and  read  In  Sacramento  coun- 
t7,  according  to  the  averments  of  said  eom- 
{dalnt  Defendants  moved  for  a  change  of 
the  place  of  trial  to  the  county  of  their  resi- 
dence which,  they  say,  is  tbe  oaly  proper 
place  of  triaL  If  this  c<Hitentlon  be  correct, 
they  were  entitled  to  the  order  which  tbey 
sought  Section  397,  Code  Civ.  Proc.  Tbe 
motion  was  denied  upon  tbe  sole  ground  that 
an  action  for  libel  is  one  **for  injury  to  per- 
son," and  therefore,  under  the  provisions  of 
section  895  of  the  Code  of  Civil  Procedure  as 
sucii  section  has  stood  slnoe  1911,  is  triaMe 
in  the  county  "where  tbe  Injury  occurs." 
Tbe  appeal  Is  from  the  order  deoylng  de- 
fendants* moticHL 

In  considering  the  meaning  wblcb  the  Leg- 
islature Intended  to  Impart  to  the  wOTds  "In- 
jury to  person,"  It  is  legitimate  and  pn^r 
for  us  to  contemplate  the  consequences  which 
would  follow  any  cMtaln  construction  of 
those  words.  If  the  legislators  Intended  to 
include  "libel"  under  the  general  designa- 
tion 'injury  to  persra,"  It  would  follow  that 
a  man  of  state-wide  reputation  for  good  cltl- 
senship  would  be  injured  in  his  persoa  in 
each  county  in  which  a  libelous  article  re- 
garding him  would  be  circulated  and  might 
select  any  one  of  such  counties  as  the  place 
for  the  commwcement  of  his  action  against 
tbe  publisher.  Each  county  would  be^  as  to 
him,  "the  county  where  the  injury  occurs" 
within  the  purview  of  section  306  of  the 
Code  of  CtvU  Procedure.  On  the  other  hand, 
the  man  of  local  reputation  might  suflw  det- 
rlment  only  in  tbe  county  or  counties  in 
which  the  attack  upon  his  character  would 
amount  to  an  injury.  There  can  be  little 
doubt  that  tbe  Leglslatare  contemplated  no 
Boxii  result  when  using  the  oxpresalona,  **lr 
it  be  an  action  for  injury  to  pwaon"  and  "in 
the  county  where  the  injury  occurs." 

Kven  If  we  say  that  the  presumption  of  in- 
jury arises  from  the  libelous  publication  and 
that  therefore  thwe  Is  no  diiference  between 
the  man  of  local  and  the  one  of  general  T«pa- 
tatlon  in  tbe  matter  of  available  places  fbr 
libel  suits,  we  are  confronted  with  another 
Inequality  In  tbe  operation  of  the  statote 
which  surely  was  not  intended  by  the  law- 
makers. If  ]il:el  be  an  "injury  to  person." 
the  victim  has  a  broader  field  of  action 
against  the  owner  of  a  uewt^Hiper  of  general 
circulation  publishing  the  libel  than  would 
be  available  to  blui  If  be  shonld  receive  seri- 
ous bodily  hurt  from  the  ne^lgrat  (qwration 
of  an  ant(Hnoblle  owned  by  a  resident  ot  a 
county  other  than  tbe  one  in  which  the  ae- 
ddeut  might  occur.  In  the  former  case  he 
might  have  aa  many  places  for  the  coni- 


^¥ot  othw  <s»am  see  mow  topic  and  KBT-NUHBER  In  all  Key-NumlMred  DUeata  and  In««c« 
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mencement  at  Us  action  u  there  are  coan- 
tlea  In  the  state,  while  In  the  latt«-  he  wooLd 
be  limited  to  the  county  In  which  the  acci- 
dent occurred  or  that  in  which  the  owner  of 
the  motor  car  resided  at  the  time  of  the  In- 
fliction of  the  lnjni7.  We  can  think  of  no 
xood  reason  why  the  Legislature  should  so 
Iwoaden  the  renue  of  civU  actioDs  for  lihel 
while  the  Constitution  malies  Indictments 
found  or  Informations  laid  for  publlcationa 
in  newspapers  triable  only  in  the  counties 
where  the  putdlcatton  offices  of  the  newspa- 
pers are  situated  or  in  the  counties  where 
the  parties  libeled  reside.  Article  1,  {  9, 
Const.  The  purpose  of  this  constitutional 
provision,  as  revealed  by  the  debates  of  the 
constitntlonal  convention,  was,  on  the  one 
hand,  to  prevent  the  dragging  of  a  publisher 
the  length  of  the  state  for  trial  on  a  charge 
of  misdemeanor  at  the  whim  of  the  prosecu- 
tor, and,  on  the  other,  to  permit  a  citizen 
who  had  been  unjustly  attacked  by  a  news- 
paper to  gain  vindication  in  his  own  home. 
Older  V.  Superior  Court,  167  OaL  770,  108 
Pac  478.  The  same  reasons  apply  with  only 
slightly  diminished  force  to  the  proper  venue 
of  ciTll  actions  for  damages  on  account  at 
libel.  Therefore  we  ought  to  hesitate,  un- 
less c(HQpelled  by  the  unequivocal  force  and 
significance  of  the  language  naed,  to  attrib- 
ute to  the  Legislature  the  meanlnf  for 
which  respondent  contends. 

It  is  conceded  by  appellant  (as  indeed  it 
must  be)  that  an  action  such  as  the  one  pros- 
ecuted by  plaintiff  Is  one  growing  out  of  a 
violation  of  personal  rights  as  distinguished 
from  rights  of  property.  Civil  actiooB  arise 
out  of  obligations  or  injuries.  Section  2C, 
Code  dv.  Proc  An  obligation  la  due  to  a 
cmtract  or  to  operation  of  law.  Section  20. 
Code  Civ.  Proc.  SeeUon  27,  Code  of  Civil 
Procedure,  describes  injuries  as  of  two  kinds, 
to  the  person  and  to  property.  Section  28 
defines  injury  to  property,  and  section  39 
classlflen  every  other  injury  as  "an.  in  jury  to 
tte  person."  This  is  a  very  concise  and  eon- 
Tuiiaiit  classiflcation  and  one  conforming  to 
oar  simplified  form  of  action,  but  because  it 
exists  in  one  part  of  one  of  the  Codes  we  are 
not  therefore  bound  to  say  that  wherever 
emplcqred  in  any  law  the  expression  "injury 
to  person"*  must  be  iutwpreted  to  mean 
every  invasion  of  personal  rigbta  In  draw- 
Ing  statutes,  legislators  are  somettmes  un- 
consciously influenced  by  distinctions  which 
imvatted  under  the  highly  technical  practice 
of  the  common  law ;  and  at  the  common  law, 
actions  in  tort  were  classified  with  refer- 
ence to  the  physical  or  to  the  mwely  conae- 
qnentlal  injury  to  peraoB  or  property.  Prof. 
William  Carey  Jones,  In  volume  2  itf  Modem 
AnwrlGin  Iaw,  at  page  10,  uses  the  follow- 
ing langoage: 

"Modem  procedure  has  abc'lshed  forms  of  ac- 
tioD,  and  technical  qoestions  oi  procedure  bsve 
lost  their  importance.  Nevcrtbclesa  tlie  lan- 
guage of  the  old  forms  of  action  is  still  u^eii, 
and  the  distinctions  made  therein  are  often  use- 


ful, it  not  necessary,  In  dMerminlng  die  bads  of 
liability  in  tort  It  is  therefore  advisable  to  un- 
derstand the  distinction  between  the  action  of 
trespass  and  the  action  of  trespass  on  the  case, 
or,  as  It  is  more  commonly  caUed,  case.  Tres- 
pass was  the  actioa  used  lor  any  wroii«fDl  and 
direct  application  of  Force,  whetner  to  tlw  per> 
son  or  property.  Case  was  a  supplementary 
form  of  action,  provided  for  all  kinds  of  injury 
which  did  not  amount  to  a  trespass." 

He  also  quotes  a  passage,  to  the  same  ef- 
fect, from  Lea  me  v.  Bray,  3  East,  693.  and 
concludes  the  introduction  to  his  artlde  on 
torts  with  the  foUowiug  sentences: 

"Where  there  is  no  physical  interference  with 
the  person  or  property,  then  the  action  in  tort  is 
not  trespass  but  case.  For  example  In  AaetSt, 
malicious  prosecution,  or  Ubel*  the  action  em- 
ployed U  case." 

To  the  lawyer  trained  In  the  common  law, 
therefore,  there  oista  a  dlstlnctloa  between 
actions  for  Ubel  and  tliose  arlslnK  oat  of 
physical  Interference  with  the  person.  Per- 
haps this  distinction  was  In  the  mind  of  the 
draughtsman  of  the  statute  before  ua,  and 
perhaps  fbr  this  reason  he  and  Ua  colleagues 
who  voted  for  Ita  adoption  had  no  thought 
of  Including  libel  within  the  category  of  ac- 
tions for  injuries  to  persons  to  which  tt  was 
Intended  that  section  395,  Code  of  Civil  Pro- 
cedure, Should  apply.  Or  it  may  be  that  the 
lawmakers  employed  the  words  "Injury  to 
person"  according  to  the  general  and  ai^rov- 
ed  usage  (section  18,  Clr.  Code^,  and  not  In 
a  special  and  tec4inlcal  senses  and  by  that  ex- 
pression intended  the  ordinal^  meaning, 
namely  "bodUy  Injury.'*  In  either  event,  tlie 
true  slgnlflcaooe  of  the  eectbrn  would  sup- 
port appellanfa  contention.  In  dlacusalng 
section  395,  Code  of  Civil  Procedure,  this 
court  has  held  It  to  be  constitutional  al- 
though It  applied  to  bodily  injuries  and  not 
to  other  Invasions  of  personal  rii^ts,  sntHi 
as  slander  and  libeL  Gridley  v.  Fellows.  166 
Cat  766, 138  Pac.  305.  Tba  tciaowtng  quota- 
tions from  the  opinion  prepared  by  Mr.  Jus- 
tice Shaw  clearly  indicate  the  views  of  the 
court  In  this  regard.  At  page  769  of  166 
Cal..  at  page  357  of  138  Pac,  the  ftdkmlng 
langiinge  Is  used: 

"The  sole  question  for  consideration  Is  wheth- 
er causes  of  actions  for  bodily  Injory  or  for  in- 
juries to  property  are  so  like  in  all  respects  to 
other  causes  of  action,  such  as  actions  for  slao- 
der  or  libel  or  actions  on  contract  at  law  or  In 
equity,  that  no  reasonable  basis  can  be  found  for 
a  provision  allowing  the  former  to  be  tried  in 
the  county  where  the  Injury  occurred,  which  is 
not  the  residence  of  the  defendant,  which  does 
not  apply  with  equal  force  to  the  latter  actions 
mentioned." 

On  the  same  page  we  find  this  language: 
"Actions  to  recover  damages  caused  by  bodilr 
injnrira.  or  bjr  iojitries  to  property,  are  well 
known  as  distinct  classes  of  actions.  They  arc 
each  separately  treated  in  the  text-books  of  law. 
Each  forms  a  distinct  snd  well-known  dasfi. 
with  attributes  and  qualities  of  its  own,  snd 
each  is  or  has  been  affected  and  controlled  to 
some  extent  by  distinct  and  different  rules  of 
Law,  evidence,  and  procedure.  Tbey  arc  m 
clearly  distinguished  from  other  actions  that 
there  is  no  difficulty  in  recognizing  and  classi- 
I  fying  them.   We  think  tbey  are  suffieientl}  dis* 
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tingoiahed  by  the  probaUe-  interats  and  cobtch- 
lence  of  the  pardea  and  hj  considerations  of 
pnbtlc  convenience  and  policy,  not  applying  so 
stronglF  to  other  actions,  to  justify  the 
lature  ia  [KroTidiiigi  it  has,  that  the  defend* 
ant  shall  not  have  the  absolute  right  to  demand 
tiiat  the  cause  be  removed  for  trial  to  the  county 
of  Ms  rendence,  in  case  it  is  not  the  county  in 
which  the  ininry  occurred." 

This  decision  stronsly  supports  apfp^Oant's 
position,  because,  as  his  counsel  contend  In 
their  brief,  If  respondent's  view  wen  tbe  cot- 
rect  one  this  conrt  would  have  held  that  tne 
mcUon  did  not  violate  the  role  against  spe- 
cial leglslatkm  because  it  embraced  all  per- 
eonal  actions,  including  libel.  Instead,  tbe 
holding  was  that  it  excluded  libel  and  cer- 
tain other  actiima,  but  waa  founded,  nevec- 
thelees.  upon  a  proper  dasalficatlMi. 

In  the  later  case  ol  Balus  v.  manunad 
Match  Co..  171  CSI.  82e-326.  168  Paa  239. 
240,  Mr.  Justice  Sloss,  who  wrote  the  opin- 
ion, said,  regarding  tbe  amendment  to  sec- 
tion 396,  Code  of  Civil  Procedure,  enacted  In 
1911: 

"Tbe  change  in  the  law  was  designed  to  enlarge 
the  rights  of  plaintiffs  by  gMng  them  a  choice 
of  two  counties^  where  theretofore  tbe  defend- 
ant had  enjoyed  the  rif^t  of  trial  in  the  county 
of  his  reeidoiGe." 

It  will  tlma  be  seen  that  this  conrt  has 
never  ^^sarded  the  section  as  one  wlildi  ap- 
pltea,  so  far  as  actions  for  personal  injuries 
are  coneeraed,  to  any  bat  thoae  based  upon 
physical  lesions.  It  is  aUo  to  be  remem- 
bered tbat,  although  Iniuriea  are  dasslfled 
as  Injuriea  to  property  and  InJnrles  to  tbe 
person  (aecti<WB  28  and  29,  Code  Civ.  Proc), 
causes  are  more  elaborately  dUtereatlated  in 
designatlnff  the  classes  of  actions  whicb  may 
be  united.  Thjwe  for  "injuries  to  <Aaracter** 
and  "Injuries  to  person"  are  separate  &m- 
merated.  Section  427,  Coda  Ot.  Froc  It 
will  tlius  be  seen  that  in  the  Code  Uself  tbe 
exprasBlon  "Injnrtes  to  person"  is  mot  at 
WM's  used  with  tbe  same  broad  dgniflcanoe 
as  respondent  would  have  us  give  to  it,  fol- 
lowing section  29  of  the  Code  of  CItU  Pro- 
cedure. 

We  conclude  that  8ecU<»i  395  of  the  Code 
of  CItU  Procedure  must  be  Interpreted  as 
not  giving  to  a  person  against  wtuxn  an  al- 
leged libel  is  published  in  a  newspaper  tbe 
rigbt  to  maintain  bis  acUoo,  against  tbe  de- 
fendant's protest,  in  any  county  in  which  tlie 
newspaper  may  drculate. 

TtM  order  Is  reversed  and  tbe  cause  re- 
manded for  action  by  tbe  superior  court  in 
accordance  with  the  views  expressed  above. 

We  CCHiCUr:  HBNSHAW,  J.;  VICTTOB  B. 
8H AW,  Judge  Pro  Tem. 


CLARE  V.  CA88ELMAN  et  al.    (L.  A.  4065.) 

(Supreme  Court  of  California.   Dec.  28,  1917.) 

1.  Appeal  and  Ebkob  ^=»T24(2)— Specifica- 
tion OP  Bbsobs— ScmciENCY. 
Specifications  of  error  which,  though  not 
very  elaborate,  were  sufficient  to  clearly  raise 


the  points  invi^Ted  and  aMse  rsspoadents  of 

tbe  errors  which  appellant  believed  to  have  been 
committed,  were  sufficient. 

2.  IlTStTBANCB  4=»6^(3)  —  WxiaHT  OF  Bvi- 

DBNca— FoKFxrnrBE. 
In  an  action  oa  a  mortgage  whicb  had  b^n 
assigned  to  iosamnce  company  which  paid  the 
morbragee  the  amount  of  a  loss  under  a  policy 
on  the  mortgaged  property,  a  finding  that  the 
mortgagors  had  not  prior  to  the  fire  conveyed 
their  right,  title,  and  interest  in  the  property 
without  the  consent  of  the  insured,  held  con- 
trary to  the  evidence. 

3.  iNBtJBANCE  €=>399  ~  WaIVEB  OF  FOBFBI- 
TUBE— PaTMENT  op  LOSS. 

Insured's  failure  to  give  notice  or  proof  of 
loss  as  required  by  the  contract  were  not  waived 
by  tbe  insurance  company's  payment  of  the  loss 
to  a  mortgagee,  for  whose  benefit  the  insurance 
was  taken. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  3otm  M.  XoA, 
Judge. 

ActloD  by  D.  W.  Clark  against  Frederick 
Caaselman  and  others.  From  a  judgment  tor 
defendants,  plaintiff  appeals.  Reversed. 

Hlndmon  &  Takey,  of  Los  Angeles,  for  ap* 
pellant.  A.  W.  Borenson,  of  Los  Angeles,  for 
respondents. 

HELYIN,  J.  This  Is  an  ai;^)eal  by  plain- 
tiff from  the  judgment.  The  action  was  pros- 
ecuted by  plaintiff  as  the  representative  and 
trustee  of  the  Northwestern  National  Insur- 
ance Company  of  Milwaukee,  that  corpora- 
tion being  tbe  real  party  In  interest,  seeking 
foreclosure  in  an  action  on  a  note  and  mort- 
gage. By  the  amended  complaint  It  was  al- 
leged that  Frederick  A.  and  LucUe  R.  Cassel- 
man  on  March  17.  1911,  executed  a  note  for 
¥1,200  payable  to  Luden  T.  Swell  three 
years  after  date,  find  tbat  said  note  was  sup- 
ported by  a  mortgage  on  certain  described 
real  property.  It  was  also  averred  tbat  upon 
breach  of  conditions  of  tbe  note  or  mortgage 
tbe  mortgagee  under  tbe  terms  of  the  con- 
tract might  elect  to  declare  due  and  payable 
tbe  whole  sum  specified  in  the  note ;  tbat  the 
buildings  on  tbe  mortgaged  premises  were  re- 
quired to  be  kept  insured  for  $1,200  at  tbe 
mortgagor's  expense;  and  tbat  Frederick  A. 
Casselman.  on  tbe  6tfa  of  May,  1911.  delivered 
to  Luden  Swell,  tbe  mortgagee,  such  a  policy 
of  the  Nortbwestern  National  Insurance  Com- 
pany of  Milwaukee.  Tbe  terms  of  the  policy 
are  pleaded  in  the  cimiplaint,  among  tbou  be- 
ll^ the  followliig  patagrapb: 

"Whenever  this  company  shall  pay  the  mort- 
gagee (or  trustee)  any  sum  for  loss  or  damage 
under  this  policy  and  shall  daim  that,  as  to  the 
mortgagor  or  owner,  no  liahlli^  therefor  exist- 
ed, this  company  shall,  to  the  extent  of  such 
payment,  be  thereupon  legally  subrogated  to  all 
the  rights  of  the  party  to  whom  sucb  payment 
shall  be  made,  under  all  securities  lield  as  collat- 
eral to  the  mortgage  debt,  or  may  at  its  option, 
pay  to  the  mortgagee  (or  trustee)  tbe  wholeprin- 
cipal  due  or  to  grow  due  on  the  mortgage  with 
interest,  and  shall  thereupon  receive  a  fall  as- 
signment and  transfer  of  the  mortgage  and  of  all 
such  other  securities;  but  no  subrogation  shall 
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impair  Oe  risbt  of  tbe  inortngee  (or  tnutee) 
to  rcODTcr  the  full  amount  of  nU  claim." 

It  was  further  set  f<^th  In  the  complaint 
that  on  February  2T,  1912,  a  fire  occurred 
which  damaged  a  portton  of  the  insured  prop- 
erty;  that  prior  to  the  Are  the  Casselmans 
bad,  without  consent  of  the  Insurance  com- 
pany, bargained,  sold,  and  conveyed  their  in- 
terest in  said  prtqierty  to  Walcott  Barle  Hill ; 
that  no  proof  of  loss  was  made  at  any  time 
as  by  the  terms  of  the  policy  required;  that 
on  April  4,  1913,  the  Northwestern  Natl<mal 
Insurance  Company  claimed  that  as  to  the 
mortgagors  or  owners  of  the  property  insur- 
ed no  liability  existed;  that  thereupon  said 
corporation  paid  to  Luden  Swall  the  fnll 
amount  of  the  mortgage  taking  from  liim  as- 
dgnment  of  the  mortgage  and  note  In  the 
name  of  plaintiff  as  its  tmstee;  that  no  part 
of  the  note  or  interest  had  been  paid  save  the 
Interest  due  March  17,  1913;  and  that  on 
January  23,  1914,  plaintiff  elected  to  declare 
the  whole  of  the  note  dne  and  nqtlfled  de- 
fendants of  said  election. 

The  court  found  the  execution  of  the  note 
and  mortgage  by  the  Caaselmans.as  Reeded ; 
the  procuring  In  accwdance  with  the  provl- 
sioDB  of  the  mortgage  of  the  poller  In  Cbtot 
of  the  mortgagee  (the  policy  with  certain  as- 
signments 1)elng  set  forth  In  the  findings); 
fliat  on  February  27,  1912,  the  buildings  In- 
sured were  totally  destroyed,  the  loss  amount- 
ing to  tl^iOO;  that  no  proof  of  loss  was  made 
as  required  by  said  policy;  and  that  on  April 
4,  191S,  the  corporation  paid  Swall  $1,200  In 
fnll  satisfaction  of  the  mortgage  and  took  as- 
signment of  the  note  and  mor^ge  to  plain* 
tiff  for  coUectlfn.  There  are  farther  findings 
that  there  was  no  consldemtion  paid  for  the 
assignment  of  Qie  mortgage;  that  the  note 
and  mortgage  had  bem  fully  paid  and  that 
there  was  nothing  due  from  defeudants  to 
plaintiff;  that  plaintiff,  as  alleged  In  his  com- 
plaint, elected  to  and  did  declare  the  whole 
of  the  note  due  and  payable,  but  that  It  was 
not  true  "that  the  defendants,  or  dtber  of 
them,  failed  to  comply  with  the  terms  and 
conditions  *  *  *  ,of  the  note  and  mort- 
gage"; and  that  none  of  the  premiums  on  the 
Insurance  policy  had  been  returned  to  Swall 
or  to  the  defendants.  Among  the  conclusions 
of  law  the  court  declared: 

'That  the  plaintiff '  having  come  Into  a  court 
of  equity  for  tlie  purpose  of  enforcing  Its  de- 
mands against  the  defendants  herein  must  do 
equity,  and  it  is  not  equitable  fur  the  plaintiff 
herein  to  claim  a  fbrfuture  on  a  fully  paid  poU 
icy  of  insurance  and  not  tiavine  tiered  to  return 
the  premiums  fully  paid,  and  uiat  it  is  not  equi- 
table for  the  plaintiff  to  refuse  to  waive  for- 
feitures and  limitations  of  time  and  under  the 
facts,  aa  hereinabove  found  by  this  court,  it  is 
not  equitable  that  plalntUf  should  recover  here- 
in." 

Other  concluslMis  were  to  tlie  effect  that 
the  payment  of  $1,200  to  Swall  was  In  full 
satisfaction  of  the  note  and  mortgage;  that 
there  was  no  consideration  for  the  assign- 
ment of  the  Bftld  note  and  mortgage  to  the  In- 


surance  company ;  that  the  d^t  evidenced  Xjj 
these  documents  was  entirely  extinguished  by 
said  paymmt;  and  that  defendants  were  en- 
titled to  a  decree  that  the  note  and  mortgage 
be  canceled  and  satlsfled  of  record. 

[1]  Respondents  insisted  in  their  Initial 
brief,  and  stlU  insist,  that  the  appellanf s 
spedflcatlons  were  bo  vague  aa  to  put  them 
upon  no  notloft  of  any  asserted  errors.  Oliey 
called  attention  In  their  flnt  brief  to  tbe  fact 
that  the  spedflcatlons  of  Insnffldency  of  evl- 
denoe  had  been  ordered  stricketi  f  ran  the  rec- 
ord by  the  trial  court  8nbeeqa«itly  tUs 
court  made  an  order  reinserting  the  matters 
sought  to  be  stricken  out  by  the  trial  court. 
While  these  specifications  are  not  very  elab- 
orate, they  are  sufficient  deariy  to  raise  the 
pc^ts  Involved  and  to  advise  respondoits  of 
the  errors  which  appellant  believed  to  have 
been  committed.  Owen  v.  Pomtrna  Land  * 
Water  Co.,  181  Oil.  630.  68  Pac  S50.  64  Pac. 
203;  Bell  V.  Staacke,  141  CaL  186-191.  74 
Pac.  774. 

[t]  It  will  not  be  necessary  to  review  aD  of 
the  epedficatlons  of  ernw.  It  Is  the  Uieorr 
of  the  ai^^ellant  that  the  Cassdmaps  had  no 
rights  nndw  the  policy  for  two  reasons; 
First,  because  they  had  parted  with  their  In- 
terest In  the  property ;  and,  secoMl,  because 
as  no  prooCi  of  loss  were  fumiabed  to  the  in- 
snrsDoe  company  the  policy  was  tiM  as  to 
than.  Taking  tiie  second  contratloii  flm^  we 
read  In  the  record  a  flndtng  that  no  proof  ci 
loss  was  made  to  the  Insnrance  company  at 
any  time  under  the  policy  ot  Insurance:  By 
the  tonus  of  the  p<ri]cy  eiieli  proof  of  loss  was 
essmtlal  to  the  malnt^iance  of  any  dalm. 
The  court  did  find  that  it  was  not  true  that 
prior  to  the  fire  the  Oasselmans  without  tho 
consent  of  the  insurance  company  conveyed 
th^r  right,  title,  and  Interest  In  the  property 
toWaleottSarleHIlL  mis  fludbv  la  attack- 
ed as  being  contrary  to  the  evidence,  and  we 
must  sustain  an>eUant  In  his  contentloa  la 
this  behalf.  Plaintiff  introduced  in  evidence 
a  deed  by  the  Casselmans  to  HIU  duly  ezeent- 
cd,  whkdi  had  been  acknowledged  October  19, 
1911,  and  recMded  on  tha  Slat  ot  the  same 
month.  Mr.  Casselman  testified  that  be  ctm- 
veyed  the  property  to  Waloott  Earle  Hill  at 
the  date  Indicated  the  deed.  Hie  fire,  as 
found  by  the  court  under  the  undisputed 
proof,  occurred  on  or  about  the  27th  day  of 
February,  1912.  On  May  IS,  1912,  after  more 
than  the  60  days  allowed  under  the  policy  for 
proofs  of  loss,  the  corporation  denied  Its  lia- 
bility to  the  Cass^mans  under  ite  policy  ot 
insurance,  and  more  than  a  year  after  the 
fire  It  paid  the  mortgagee,  SwaU,  the  anonnt 
of  the  policy  and  took  an  asstgnment  of  the 
note  and  mortgage  under  the  subrogation 
clause.  The  policy  was  not  assigned  until 
long  after  the  fire,  when  on  March  10,  1913, 
It  was  assigned  to  Hill,  who  assigned  It  to 
Ida  Wlldey;  but  appellant  contaids  that  this 
was  because  It  covered  and  was  In  force  as 
to  other  property  not  burned. 
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[t]  It  la  appfttent  tberetore  that  the  Judg- 
ment must  be  reversed  because  of  the  erro- 
neooB  flnding  dlscoased  above.  As  was  held  In 
the  case  of  Hare  v.  Headley,  64  N.  J.  Sq.  MS, 
35  AtL  446,  forfeiture  of  the  rights  of  the  In- 
sured by  reascHi  of  his  failure  to  glT*  notice 
or  proofs  <tf  loss  as  required  by  the  contract 
cannot  be  coaaldered  waived  by  the  payment 
of  loss  to  the  mortgagee.  And  It  was  also 
held  In  that  case  that  the  Insurer  might  be 
entitled  to  sntotrgatltHi  to  the  mortgagee's 
rij^ts  under  a  mortgage  clause,  although  the 
contract  between  the  insurance  craupany  and 
the  mortgagee  was  an  independent  agreement 
and  not,  as  In  this  case,  part  vt  the  original 
policy. 

The  Judgment  is  reversed. 

We  eoDcnr:  HBNSHAW,  X;  TIOTOB  XL 
SHAW,  Jndge  pro  tern. 


PAYNE  T.  COMMERCIAL  NAT.  BANK  OV 

LOS  ANGELES.    (L.  A.  6290.) 
(Supreme  Court  of  California.  Dec.  27,  1917.) 

1.  Etidence  «s»451  —  AHBxauxnxs  —  Ex- 
TaiifBio  BviDsnoE. 

A  dieck  drawn  for  "lOO&.OO  Five  and 
no/100  doUars"  is  patently  amblsuoni,  and 
evidence  ia  not  admissible  to  prove  that  $600 
was  intended,  even  if  considered  under  Civ. 
Code.  «  1636-1637,  1640,  1641,  164S,  1647. 
1664,  giving  roles  of  constmetlon  of  contracts, 
wliich  rules  apply  only  to  "language  used"  ana 
do  not  authorize  evidence  to  dear  up  two  dif- 
ferent and  entirely  iuconristent  statements. 

2.  PueADfXO  «S>85— DXirUL  Ot  SDBPX.U8Aex 
— ISSUBi— STATOm. 

Where  a  complaint  asainst  a  bank  stated 
tliat  defendant  paid  oat  $500  on  a  check  read- 
ing "$600.00  Five  and  noAOO  dollars,"  an  al- 
iMcatkm  tliat  the  dieck  was  intended  to  be  for 
$K  vras  mere  soridasage,  aad  an  answer  deny- 
ing the  same  and  aettmg  up  as  additional  socb 
matter  was  immaterial,  and  did  not  make  a 
material  issne  of  fact,  and  Code  dr.  Proc.  S 
1866,  rdatlng  to  mistakes  or  imperfection  <a 
the  writings  put  In  Issue  itf  tin  pleadlngSt  does 
set  apply. 

8.  Pijuoxno  «=9881(2)--l8aCTS— SuBnuaAOs. 

Where  an  allegation  in  a  complaint  is  im- 
material and  BurpIUBage,  and  no  evidence  is  in- 
troduced, to  Bwppon  it,  the  fact  of  its  d^al  In 
the  answer  does  not  make  a  material  issue  of 
fact,  and  testimony  in  refutation  was  inadmis- 
sible. 

4.  Appeal  asd  Ebbob  ie==>l(^(9)  —  Habu- 
x^n  Ebbob—Bbbobs  Fatobh* a  AppEixAirr. 
An  apMllBnt  cannot  eomptafai  that  a  Jodg- 
ment  against  him  is  for  less  tluut  the  other 
party  was  entitled  to. 

In  Bank.  AppMl  from  6nperior  Court, 
Los  Angeles  County ;  Sidney  N.  Reeve.  JudgA. 

Action  by  D.  C.  Payne  against  the  Com- 
mercial National  Bank  of  Los  Angriee. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Paul  Burks  and  T.  J.  Held,  Jr.,  both  of 
Los  Angeles,  for  appellant.  Kemp,  Mltdtell 
A  Sllberberg,  of  Los  Angeles,  tor  respnidoit 

ANQBLXjOTTI,  O.  J.  This  Is  an  action  by 
ft'  d^osftor  against  a  bank  in  which  he  had  a 
conunMdal  aoconnt  to  recover  money  claimed 
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t»  have  been  Improperly  paid  by  the  bank  oa 
a  pun^wted  clieck  drawn  by  him  against  the 
bank,  in  favor  of  one  Busseil.  and  Immrwerly 
charged  to  his  account.  Russell  was  not 
made  a  party  to  the  actl<n.  Plaintiff  ob- 
tained Judgmmt  for  the  amount  claimed 
($496).  This  is  an  appeal  by  defoidant  from 
the  judgment  and  from  an  order  denying  its 
motion  for  a  new  trlaL  The  appeal  Is  In  this 
court  1^  transfer  hmeto  after  decishm  of 
the  district  court  Qf  appeal  of  the  second  ap- 
pellate district 

On  May  7, 1914,  the  plaintiff  drew  and  de- 
livered to  J>.  W.  Russell,  the  payee  therein 
named,  the  check  here  Involved.  It  was  in 
the  following  form; 

Los  Angeles.  OaL,  Mar  7.  Ifil4.  No.  B79 
Commercial  National  Bank  of  Ihis  Angeles: 

16-17 

Fay  to  the  order  of  D.  W.  Bnssell  $000.00 
Five  and  no/100  dollars.  D.  G.  Ayne. 

On  May  0,  1914,  the  check  was  presented 
to  defendant  bank  for  payment,  and  the 
bank,  with  fuU  notice  and  knowledge  of  the 
variance  In  the  check  between  the  written 
and  "marginal  figures,"  refused  to  pay 
the  same.  On  May  13,  1014,  the  check  was 
again  presented  for  payment,  and  the  bank 
thereupon  paid  the  Bum  of  $600  thereon 
and  charged  plaintiff's  account  in  aj^ld  sum. 
At  the  time  of  said  paymmt  [ftaiutiff  liad 
on  deposit  ft  sum  exceeding  $500.  Upon 
these  focts,  alleged  in  the  complaint,  es- 
tablished by  the  evidence  without  conflict, 
and  found  by  the  trial  court.  Judgment  was 
given  4or  plaintiff  for  $406. 

Of  course,  the  bank  was  authorized  to  pay 
out  money  on  plalntlfTs  account  only  upon 
authorization  frtMn  plaintiff  so  to  do.  Janin 
T.  London  &  S.  F.  Bank,  02  Cal.  22,  27  Pac. 
UOO,  14  L.  R.  A.  320,  27  Am.  St.  Rep.  82. 
The  check  hereinbefore  set  foth  Is.uw  only 
authorization  relied  on. 

Clearly  there  is  no  rule  of  .construction 
which  would  warrant  this  check  being  read 
as  one  for  $600,  rather  than  as  one  for 
only  $5. 

It  might  well  be  argued  that  It  must  be 
construed  as  a  che<^  for  only  $6.  This  ar- 
gument might  not  be  sustainable  under 
the  role  of  such  cases  as  Poorman  v.  Mills, 
30  CaL  346,  350,  2  Am.  Bep.  461,  to  the  ef- 
fect that,  if  there  Is  ft  difference  in  the  sum 
stated  In  tiie  body  of  the  check  or  biU  and 
that  stated  In  figures  In  the  margin  or  super- 
acrlptlon,  the  words  written  in  the  body  must 
control  without  regard  to  the  figures  in  the 
mftrgin  rar  Buperscriptlon.  The  idea  under* 
lying  tills  rule  appears  to  be  that  sudi  a  mar- 
ginal note  or  siywcscriptlon  is  but  a  mem- 
(M-andum,  constituting  no  part  of  the  body  ot 
the  bill  or  check,  and  that  what  is  clearly 
specified  In  the  body  must  controL  It  is 
•aid  wltii  mucfh  force  that  this  nfie  can  have 
no  application  hwe  for  the  reason  that  the 
figures  "600.00^  in  this  check  do  not  consti- 
tute a  marginal  note  or  superscription,  but 
are  equally  with  the  written  words  and  fig- 
ures "SlTe  ftnd  noAOO  dollars,"  ft  part  of  the 
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body  of  Oie  check.  But  there  Is  a  general 
mle  of  constractloti  recognised  by  S4»ne  of 
tbe  antborttles  to  ttie  effect  that  where  both 
written  words  and  figures  are  used  In  a  con- 
tract to  express  the  same  number,  and  th^ 
Is  a  dlBcrepancj  between  the  two,  the  written 
words  must  prevail  over  the  figures.  See  2 
Elliott  on  Contracts,  |  1527 ;  Bradshaw  v. 
Bradbury,  64  Mo.  334 ;  Gran  v.  SpangMiburg, 
53  Minn.  42,  54  N.  W.  933 ;  United  Surety  OO. 
V.  Summers,  110  Md.  95,  72  Atl.  775.  The 
theory  Is  that  a  man  Is  more  apt  to  commit 
an  error  With  his  pen  In  wrttlug  a  figure  than 
In  writing  a  word,  and  that  the  words  ought 
to  be  deesned  the  better  and  more  solemn 
statement,  and  therefore  should  govern.  It 
Is  iinnecessary  to  determlDe  here  whether 
such  a  rule  obtains  In  this  state.  If  such 
should  be  held  to  be  our  rule,  the  check  would 
have  to  be  construed  as  one  for  $5  only,  and 
parol  evidence  would  not  be  admtoslble  to 
make  It  otherwise.  This  would  necessarily 
compel  an  affirmance  of  the  Judgment  and 
order.  In  passing  It  may  be  noted  that  the 
Legislature,  at  its  last  session,  enacted  cer- 
tain rules  of  construction  for  negotiable  in- 
struments, one  of  which  Is  that: 

"Where  tbe  sum  payable  ia  expressed  in 
words  and  also  in  figures  and' there  is  a  dis- 
crepancy between  the  two,  the  sum  denoted  by 
the  words  la 'the  ram  payable."   Subdivision  1, 

S  3098,  Civ.  Code. 

Purely  for  the  purposes  of  this  decision 
we  shall  assume  that  no  such  rule  can  be  ap- 
plied here,  and  that  the  case  is  as  stated  by 
learned  couns^  for  defendant  In  tba  follow* 
Ing  language: 

"In  the  instant  case,  the  written  instrument 
set  out  in  the  complaint  as  constitnting  the  ba- 
sia'of  a  recovery  shows  upon  its  face  that  there 
were  incorporated  therein  with  equal  promi- 
nence two  different  and  entirely  inconsistent 
statements,  as  to  the  amount  of  money  which 
appellant  was  thereby  directed  to  pay. 

The  resuli,  of  course,  would  be  that  we 
have  an  Instrumrat  which,  on  Its  face,  Is 
apparently  void  for  uncertainty.  Unless  the 
nncertalnty  could  properly  be  removed  by 
evldenoe  aliunde,  the  judgment  the  trial 
court  cannAt  be  disturbed. 

[1]  Tliie  principal  claim  of  appellant  bank 
is  that  the  trial  court  erred  In  refusing  to 
receive  parol  evidence  of  the  transaction  be- 
tween the  plaintiff  and  tbe  payee  named  iu 
the  check,  culminating  in  tbe  giving  of  the 
dieck.  for  the  purpose  of  showing  the  inten- 
tion of  plaintiff  to  give  a  check  for  $500  to 
the  payee.  It  seems  to  be  the  theory  of 
learned  counsel  for  defendant  that  under 
various  sections  of  our  CSvll  Code  (1685, 1636, 
1637,  164%  1641,  1643,  1647,  1664),  which 
simply  lay  down  well-settled  rules  for  the 
coDstmctloa  of  the  laiiguage  used  in  a  con- 
tract, the  ambiguity  may  be  removed  and 
the  check  treated  as  one  for  $500.  This 
theory  is  without  any  support  in  tbe  authori- 
ttes.  Rules  provided  for  the  construction  of 
contracts  are  simply  for  tbe  purpose  of  ascer- 


(CaL 

talttlng  the  true  Intent  and  meanlfeg  of  the 

language  used  therein.  Under  these  rules 
parol  evidence  Is  admissible  where  it  tends 
to  show  the  correct  interpretation  of  tbe 
langoE^e  used,  the  purpose  being  to  oiable 
the  court  or  jury,  to  understand,  in  t±ie  light 
of  tbe  drcumstances  shown,  what  tbe  words 
employed  really  mean,  and  to  Interpret  those 
words,  in  m  far  as  this  can  reasonably  be 
done,  in  accord  with  the  Intention  of  the 
parties  as  the  same  may  be  ehown  by  such 
circumstances.  But  no  authority  sustains 
the  proposition  that  under  the  guise  of  con- 
struction or  explanation  a  meaning  can  be 
given  to  the  Instrument  which  is  not  to  be 
found  in  the  instrument  itself,  but  is  based 
entirely  upon  direct  evidence  of  Intention 
Independent  of  the  Instrument.  It  has  been 
well  said  that  In  the  admission  of  extrinsic 
evidence  the  line  which  separates  evidence 
which  aids  the  interpretation  of  what  is  in 
the  instrument  from  direct  evidence  of  in- 
tention independent  of  the  Instrument  must 
be  kept  steadily  in  view,  the  duty  of  the 
court  being  to  declare  the  meaning  of  what 
Is  written  In  the  instrument,  and  not  what 
was  intended  to  be  written.  See  17  Cyc.  675. 
It  Is  well  settled  that  parol  evidence  is  not 
admissible  to  explain  such  a  patent  ambigu- 
ity as  we  have  In  this  case.  It  may  not  be 
correct  to  say  that  a  prima  fade  patent  am- 
biguity can  never  be  explained  by  evidence 
aliunde,  for  it  may  be  that  sndi  evidence 
win  sometimes  show  that  the  apparent  un- 
certainty in  the  language  used  does  not  In 
truth  exist.  But  this  cannot  be  true  of  such 
an  ambiguity  as  we  have  here.  Whatever 
parol  evidence  might  be  introduced  in  this 
case,  we  would  still  have  the  "two  different 
and  entirely  Inconsistent  stateniCTts,"  each 
statement  absolutely  clear  and  unambiguous 
and  capable  of  meaning  only  one  thing.  So 
far  aa  the  language  of  the  Instrument  is 
concerned,  the  nncertalnty  would  be  just  as 
hopeless  as  It  was  without  the  evidence,  and 
the  true  Intent  could  not  be  ascertained  from 
the  language  of  the  Instrument.  No  au- 
thority- to  whidi  we  have  been  referred  or 
that  we  have  found  sustains  the  proposition 
that  evidence  aliunde  Is  admissive  to  ex- 
plain such  an  ambiguity.  All  ai^tear  to  be 
directly  oj^sed  to  any  such  view.  See  in 
this  connection  Brown  on  Pared  Evidence,  pp. 
116-120;  2  Elliott  on  Contracts,  fi  16S&- 
1658 ;  1  Beach  on  Modem  Law  of  Contract, 
f  742.  ThU  was  leeogBlMd  In  the  opinion 
of  Poorman  v.  Mills,  suimu,  where  it  was 
said  by  this  court: 

"The  most  t^at  can  be  claimed  for  this  mem- 
orandum, la  figures,  is  that  its  presence  on  the 
face  of  the  certificate  serves  to  create  a  pat- 
ent ambigui^;  but  this  cannot  be  hdped  by 
averment,  or  evidence  aliUBde.** 

Seev  also,  Hall  t.  Bartlett,  15S  OaL  641. 
112  Pac.  176;  Bnudon  t.  LeOdy.  87  GaL  43, 
7  Pac.  83. 

In  the  case  at  bar  the  pMpoaed  flvidence 
was  at  beat  but  nier«  eridenca  of  IntenUon 
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In  no  degt«e  asriBtiDg  In  tbe  conBtructton  of 
the  lattgnsge  msd. 

[Z,  I]  Th%  «ompl«lnt  in  this  a<tloii  contain- 
ed an  al]eg«tloB  at  tdOennt 

"Tbtit  byira&retteaix  and  mistake  of  plain- 
tit  herein  plaintiff  wxote  tbe  figures  $600.00  on 
the  margin  ot  aaid  check;  that  laid  majuioal 
figure  was  mteoded  to  be  the  sum  of  $6.00." 

This  was  in  addition  to  the  other  allega- 
tions which,  in  accord  with  the  views  we 
have  expressed,  stated  a  complete  cause  of 
action  against  the  bank.  This  allegation  was 
denied  by  tbe  answer,  wherein  the  bank  also 
set  up  the  facts  It  relied  on  to  show  that  the 
check  should  have  been  for  $500.  Plaintiff 
tendered  no  proof  In  support  of  this  allega- 
tion, and  the  court  made  no  finding  thereon. 
It  Is  claimed  that,  in  view  of  the  presence 
of  this  allegation  and  the  attempted  issue 
made  thereon,  the  proposed  evidence  was 
admissible,  in  view  of  what  we  have  said. 
It  Is  clear  that  the  allegation  was  altogether 
Immaterial  in  so  far  as  plaintiff's  right  to 
recover  was  concerned.  Hia  cause  of  action 
was  complete  without  this  allegation,  which 
was  mere  surplusage,  and  the  denial  did  not 
make  a  material  Issue  of  fact  Code  Civ. 
Proc.  §  590.  "The  fact  that  the  answer  al- 
leged facts  which  were  irrelevant,  immate- 
rial, or  incompetent  as  a  defense,  gave  no 
right  to  establish  them  by  proof."  Braun 
v.  WooUacott,  129  Cal.  113,  61  Pac.  801. 

What  we  have  said  makes  it  apparent  that 
section  1856,  Code  of  Civil  Procedure,  can- 
not be  held  to  have  application  here.  The 
case  is  not  one  in  which  "a  mistake  or  im- 
perfection of  the  writing  is  put  In  Issue  by 
the  pleadings." 

We  are  satisfied  that  the  trial  court  did 
not  err  In  excluding  the  proffered  evld^ice. 

[4]  Of  course,  defendant  Is  not  In  a  posi- 
tion to  complain  that  the  Judgment  against 
It  is  for  $5  less  than  the  amount  to  which, 
it  may  be  assumed,  plaintiff  was  entitled. 

Tbe  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SLOSS,  J.;  SHAW,  J.; 
MELVIN,  J.;  HENSHAW,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 


LYNN  T.  KNOB  HXLt«  IMPBOVE-MIBNT  00. 

(LA.  4105.) 
(Supreme  Oonrt  of  Galifomla.   £>ec.  26,  1917.) 
1.  VBnnoB  Ann  Puaooifora  <ec»349  ~  Aonon 

FOB  BbKAOH  —  RBOOVEBT  OF  InCBSASB  IN 

Value— Complaint. 
Under  Civ.  Code,  |  3306,  declaring  that  the 
meatrare  of  damages  for  breach  of  contract  to 
convey  reatty  la  tbe  vrlce  i>aid  and  the  expense 
of  examining  title,  adding,  in  cage  of  bad  faith, 
the  difference  between  the  price  agreed  to  be 
paid  and  tbe  value  of  the  estate  agreed  to  be 
conveyed  at  the  time  of  the  bread),  and  expenses 
properly  incnrred  in  preparing  to  enter  on  tlie 
land,  where  a  purchaser's  complaint  did  not  al- 
lege tbe  value  of  the  land  at  the  time  of  tbe 
brracfa,  but  alleged  only  that  it  bad  increased  in 


value  to  the  amoont  of  $200  since  tbe  breach, 
tbe  time  of  which  was  not  alleeed,  the  allega- 
tions were  not  sufficient  to  entitle  him  to  judg- 
ment for  the  $200  increaae  in  value,  there  bding 
no  foundation  laid  by  which  to  compute  the 
measnre  of  damairea. 

2.  JVOOMCMT  4=3>101(1)— JUDOMBNT  BT  DE- 
FAULT—SUPPOBT  BT  PUAniNGfl. 

To  support  a  judgment  by  default,  the  alle- 
gations of  tbe  complaint  must  state  tbe  facts 
necwsary  to  entitle  plaintiff  to  recover  the  sums 
included  in  the  judgment. 

S.  VKNBOB  AKn  PCBCBASEB  «=3349  —  RCCOV- 
SBT  OF  EXPBNflSS  IN  PbBPABINO  TO  EHTI» 

—CoMPLA  INT— Statute. 
Under  Civ.  Code.  S  3306,  declarin?  the  meas- 
ure of  damages  for  breach  of  contract  to  convey 
realty  is  the  prwe  paid,  etc.,  plus  expenses  prop- 
erly incurred  in  preparing  to  enter,  to  entitia 
purchaser  to  sach  expenses  his  complaint  must 
allege  that  they  were  properly  made. 

4.  Spkciwo  Pbbpobmance  «=»114(4)  — Geneb- 

AL  ALLESATION  OP  PBBFOBHANCT  OF  COROI- 
TIORS  PBBOnmBNT— StATUTB. 

Under  Code  Oiv.  Proc.  8  467,  as  to  the  plead- 
ing of  conditions  precedent,  the  general  allega- 
tion that  plaindtr,  pnrchaser  of  realty,  seek- 
ing specific  performance,  had  duly  and  fully  per- 
formed  all  the  conditloDs  of  the  contract  devolv- 
ing upon  him,  was  a  sufficient  allegation  of  the 
performance  of  conditions  precedent,  and  reliev- 
ed the  complaint  of  tbe  defect  that  the  payments 
alleged  to  have  been  indorsed  on  the  contract 
■amounted  to  $17  less  than  the  balance  of  prin- 
cipal and  interest  due  on  tbe  price  . at  tbe  time 
of  Tast  payment. 

5.  Specific  Pebfobmance  «=3ll4(2)  —  Com- 
plaint —  Showing  of  Just  and  Reason- 
able ChARACTES  ot  CoNTBACT— STATtTTB. 

Under  Cir.  Code,  |  3391,  providing  when 
apecific  performance  cannot  be  enforced,  a  com- 
plaint tor  Specific  performance  of  a  contract  to 
convey  realty  must  show  that  the  price  was  in 
fair  proportion  to  the  value  of  the  land,  or  was 
an  adequate  consideration  for  the  contract, 
which  was  Just  and  reasonable. 

6.  YENnOB  AND  Pubchasgb  ^s»341(2)  — 
Bkeach  bt  VENnoB— Eecovubt  of  Pkick  BT 
Pdbohasbb— Plbadinq. 

It  is  sufficient  if  the  purchaser  of  land,  seek- 
ing, after  the  vendor's  breach,  to  recover  pay- 
ments made  by  him,  alleges  an  otter  by  him  to 
perform  by  paying  the  balance  of  the  pucchase 
money  in  full,  a  demand  for  deed  upon  such 
payment,  and  tbe  refusal  by  the  vendor  to  ac- 
cept the  price  and  to  execute  deed. 

7.  Appeal  and  II^bbob  ^3»1039(4)— Habmless 
Erkob— Imhatebiai,  Defects  in  Plbadino. 

Wiiere  judgment  against  the  vendor  of  land, 
in  favor  of  the  purchaser,  included  no  other  re- 
lief than  the  recovery  of  the  purchase  money 
paid  and  damsf^es,  it  cannot  be  held  erroneous, 
as  to  the  parchase  money,  because  the  complaint 
failed  to  allege,  in  so  far  as  it  attempted  to  de- 
clare for  Bpednc  performance,  that  the  contract 
was  just  and  reasonable  and  the  consideration 
adequate. 

8.  AoTxo^T  (4)— IvoONsraiKin  'Gattsics  of 
Action  —  Spbcific  Pvbfobhanoe  anu  Rb- 

coveby  of  Pubchau  Money. 
A  complaint,  by  the  purchaser  of  realty 
against  his  vendor,  which  alleges  two  causes  of 
action,  one  for  spedfle  perfionnuice,  the  other 
for  repaymait  of  the  purchase  money  paid,  is  de- 
fective in  that  the  causes  of  action  are  inconsist- 
ent. 

9.  PLEAniNQ  €=»193(6)  —  Sepabate  State- 
inmT  OF  Cavsbs  of  action— Statute. 

By  Code  Civ.  Proc.  i  4S0,  subdiv.  6«  provid- 
ing when  defendant  may  demur,  the  pundiaser'a 
two  causes  of  action  in  tbe  same  complaint  for 
specific  performance  and  for  repayment  of  the 
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purchase  mmeff  not  separated  into  paragraphs, 
were  ml^ect  to  dmuirrer,  as  not  swaratdy 

sUted. 

10.  Apfbu.  and  Ebkob  4s»198(S)  — Resibva- 
TICK  01*  Gbounds  or  Review  —  Jcdokent 

BT  i)ErAIJI.T— DBinTSREB  TO  GoiCFLAiirr. 
On  appeal  from  Jodgment  by  default,  where 
there  was  no  demnrrer  or  answer  filed,  defend- 
ant cannot  object  that  the  complaint  was  sub- 
ject to  demurrer,  as  stating  two  causes  of  ac- 
tion together  in  one  paragraph  and  not  sepa- 
rately. 

11.  AmAI.  AND  BBBOB  «=B057a)^tn>OlCBNT 

«=9l89  —  Beubp  noH  Ddault  —  Discee- 

TioN  OF  Tbuz.  Gotnn*— Sbtiew. 
Whether  defendant  shall  be  relieved  from 
its  default  Is  a  matter  of  discretion  In  the  trial 
court,  and  its  action  will  be  sustained  on  ap- 
peal, unless  the  discretion  la  abased. 

12.  JUDOKBNT  ^183(2>— DBFATTLT-OPENnra 

—Denial  or  Motion. 
Where  the  secretarr  of  defendant  corpora- 
tion was  negligmt  in  failing  sooner  to  iiuonn 
its  attorney  of  serrico  of  snamuma,  and  the  st- 
tomey  was  n^igent  in  falling  to  advise  himself 
as  to  just  how  much  time  the  corporation  had 
to  appear  and  demur  or  answer,  the  trial  court's 
dedsini  doijing  defendant  eorporatitm'a  mo- 
tion to  be  rdieved  from  default  was  within  its 
discretion. 

Department  1.  Appeal  from  Superior 
Oourt,  LoB  Angeles  County;  J.  P.  Wood, 
Judge 

Action  by  8.  H.  Lynn  against  the  Knob 
Hill  Improvement  Company.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  de- 
fendant's motion  to  set  aside  default,  de- 
fendant appeals.  Order  refusing  to  open  de- 
fkolt  affirmed,  and  judgment  reversed. 

Eugene  O.  Gampb^  of  Long  Beach,  for 
appellant  S.  G.  Barker,  of  Long  Beach,  tor 
respondent 

SHAW,  J.  The  defatdt  of  the  defotdant 
for  falling  to  answer  or  donor  to  the  com- 
plaint within  the  time  prescribed  by  law  was 
duly  entered  on  May  1&,  1914.  On  the  fol- 
lowing day  the  defendant  served  on  the 
plaintiff  a  nottce  of  motion  to  be  relieved 
from  said  default,  on  the  ground  that  It  was 
taken  tiirou^  bla  mistake,  InadTertence,  and 
excusable  n^ect  This  motion  was  denied 
on  October  1,  1914.  On  October  29,  1914,  at 
the  Instance  of  plalntUf,  the  court  entered 
Judgment  against  said  defei^nt  tta  |678 
and  coats.  The  defendant  appeals  from  the 
judgment,  and  also  from  the  order  denying 
Its  motion  to  set  aside  the  deftiult 

In  support  of  the  appeal  from  the  Judg- 
ment; the  defendant  ^^■^"'ff  that  tba  com- 
lOaint  does  not  state  facts  soiiident  to  con- 
atitnte  a  caiue  of  actton.  CRie  complaint  al- 
leges that  on  November  15,  191Q,  the  jplaln- 
tiff  and  defendant  made  an  agreement  in 
writing,  vtaereby  the  defendant  agreed  to 
sell  and  convey  to  the  plaintiff  certain  real 
proverty  for  the  sum  of  |40Q,  ot  which  ^ 
was  then  paid,  and  the  balance  waa  to  be 
ptid  In  moothly  payments  of  flO  a  month, 
with  Interest  at  7  per  cent  per  annum,  pay- 
able quarterly,  aa  evld«[iced  by  a  certain 


note,  a  copy  of  which  waa  Inborporated  into 
the  omtract  The  note  purports  to  be  sign- 
ed the  plaintiff,  is  dated  Deoesnber  10, 
1910,  and  is  for  the  sum  of  ptOO,  with  7  per 
ocait  tutereet  £ram  data^  payaUe  aoarterly, 
and  providing  that  if  the  Interest  was  not 
so  paid,  the  whole  sum  should  immedlatdy 
become  dne  and  payable  It  was  not  dedar- 
ed  to  be  payable  up<m  any  dat^  but  merdy 
"after  data"  TbB  oomplaliit  further  alleied 
that— 

"the  following  additional  payments  have  bsn 
indorsed  upoa  the  back  «t  said  ctmtract: 

December  16,  1910  $  10  00 

December  29,  1910    200  00 

August  27,  1913    140  00 

November,  1013    10  00" 

There  Is  the  farther  allegation  that  the 
plaintiff  '^s  always  been  ready  and  willing 
to  perform"  and  "has  duly  and  folly  per- 
formed all  l^a  ctmdltlons  of  the  said  om- 
tract  devolving  upon  him  to  be  performed," 
and  has  demanded  performance  thereof  by 
the  defendant,  but  that  the  defendant  refus- 
ed to  comply  with  the  contract  or  to  execute 
to  plaintiff  a  deed  for  the  property,  and  that 
the  defendant  "never  Intended  to  conr^  said 
property  to  plaintiff,  but  used  said  contract 
for  the  purpose  to  cheat  and  defraud  t&e 
plaintiff  out  of  tne  money  heretofore  paid, 
as  above  set  out,  and  then  sell  and  again 
convey  or  have  said  property  conveyed  to 
other  parties  than  the  plaintiff  herein** ;  and 
that  "said  prcqiierty  has  Increased  In  value 
In  the  sum  of  two  imiiBred  dollars  since  the 
breach  of  said  contract  by  defendants  here- 
in" ;  and  that  plaintiff  has  paid  oat  eighteen 
dollars  in  taxes  on  the  land,  and  ''has  In- 
curred  expenses  In  preparing  to  enter  said 
land  In  the  sum  of  fifty  dollars." 

The  prayer  was  tor  judgment  requiring  the 
defandant  to  execute  a  deed  to  the  plaintiff 
and— 

**(2)  that  in  case  defendants  do  not  so  convey 
said  property  as  aforesaid,  that  the  plaintiff  be 
awarded  damages  as  follows,  to  wit: 
$  410.00  for  money  paid  out  «i  said  contract 
and  interest  thereon, 
l&OO  for  taxes  paid  <m  said  real  propntx, 
200.00  increase  in  value  of  said  real  estate, 
600.00  punitive  damages,  and 
00.00  expenses. 


|1,27&00  totaL" 

The  judgment  waa  for  $078,  and  !t  ladud- 
ed  all  of  the  above  sums,  aoept  tb«  Um 
1600  for  punitive  damages. 

[1]  The  a!lc«attons  of  ttie  complaint  wem 
not  sufficient  to  entitle  the  tdataitUt  to  Judg- 
ment for  the  |200  alleged  to  have  been  the 
IncEeaae  in  tJie  value  of  the  real  estate^  or 
for  the  $60  for  eq^naea  in  K«eparlng  to 
ter  said  land.  Sectiona  3306  of  the  QtU 
Code  declares  that  the  meaaoie  of  damages 
for  breach  of  contnct  to  oravey  real  estale 
la  the  price  paid,  and  the  expenses  ot  ex- 
ambilng  title,  "but  adding  thereto.  In  case 
of  bad  ftilth,  the  differoace  betwera  the  price 
agreed  to  be  paid  and  fba  valne  of  tba 
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tate  agreed  to  be  conreTed,  at  the  time  of 
the  breadi,  and  the  expenses  properly  In- 
cnrred  In  preparli*  to  enter  upon  the  land." 

The  oomplalnt  does  not  allege  the  value 
(tf  the  land  "at  the  time  of  the  breach," 
but  alleges  only  that  it  has  increased  in  valne 
to  the  amount  of  $200  "since  the  breach." 
The  time  of  the  breach  la  not  alleged.  Then 
la  no  presumption  that  there  was  an  increase 
in  vQlne  before  the  breacli.  It  mast  be  al- 
leged. There  la  therefore  no  foondatlw  laid 
by  which  to  compute  the  aaeasure  of  dam- 
ages on  this  ground,  and  tile  complaint  fUla 
to  show  sndi  damage. 

[2,3]  With  respect  to  the  expenses  afore- 
said, the  provlsUm  of  the  Code  Is  that  re- 
covery may  be  bad  for  the  "expenses  prop- 
erly" Incurred  In  preparing  to  enter  the  land. 
There  Is  no  allegation  that  any  expenses  were 
pnp&ciy  Incurred.  The  allc^tlon  is  mere- 
ly that  fl8  was  expended  In  prq;iaring  to  en- 
ter the  land.  Whether  it  was  properly  ex- 
praided'or  not  does  not  ai^ar.  Upon  ap- 
peal from  a  Jodement  taken  by  default,  the 
BllegationB  of  the  complaint  must  state  the 
facts  neceeaary  to  entitle  the  plalntUt  to  re- 
cover the  sums  Included  In  the  Judgment 
In  order  to  entitle  the  plaintUf  to  the  ex- 
penses, the  complaint  must  all^  that  the 
expoises  were  properly  made.  It  may  be 
that  this  must  be  shown  by  setting  forth  the 
things  for  which  the  expenses  were  Incurred, 
so  that  the  propriety  of  the  expenses  will  ap- 
pear from  the  facts,  but,  whether  this  be  so 
or  not,  a  oomplalnt  Is  insufficient,  on  appeal, 
to  Justify  sDch  recovery,  where  It  does  not 
appear  that  ancb  expenaea  were  properly  In- 
curred. 

[4]  The  defendant  farther  claims  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  for  spedfic  per- 
formance, and  In  particular  that  it  does  not 
Hll^  that  the  plaintiff,  before  beginning  the 
action,  tendered  payment  in  full  of  the  pur- 
chase price.  The  paymraits  alleged  to  have 
bem  Indorsed  on  the  contract  amount  to 
some  $17  less  than  the  balance  of  prindpal 
and  Intereat  due  upon  the  price  at  the  Ume 
of  the  last  payment  Hiere  la  no  direct  al- 
legation that  these  sums,  or  any  part  there- 
of, have  been  paid  on  the  contract 
There  is  no  specific  aUegatlon  of  a  trader  of 
the  balance,  assuming  that  the  allegations  as 
to  payment  would  be  sufficient  In  the  absence 
of  a  demurrer,  but  the  general  all^ation  that 
the  plaintiff  "has  duly  and  fully  performed 
all  the  conditions  of  the  said  contract  de- 
volving upon  him  to  be  performed"  Is  a  suf- 
ficient allegation  of  the  performance  of  the 
conditions  precedent,  and  relieves  the  com- 
plaint of  this  particular  defect  Code  Civ. 
Proc.  i  457. 

[B]  As  a  complaint  for  spedflc  perform- 
ance It  is  defective  in  another  particular, 
whhAx  the  appellant  does  not  mention.  There 
Is  no  allegation  as  to  the  value  of  the  land, 
or  of  any  facta  showing  that  the  price  la  in 


fair  proportion  to  the  valoe,  or  that  U  vraa 
an  adequate  consideration  for  the  contract, 
or  that  the  contract  is  Just  and  reasonable, 
as  required  by  section  3391  of  the  Civil  Code. 
This  is  necessary  to  constitute  a  good  cause 
of  action  for  specific  performance  White  v. 
Sage,  149  Cal.  614,  87  Pac  198  r  Henog  t. 
Atchison,  etc,  Co.,  163  Cal.  SOI,  95  Pac.  898. 
17  L.  R.  A.  (N.  S.)  428;  Bstate  of  Wldier- 
sham,  158  OaL  007.  96  Pae  811;  Kalaer  t. 
Barron,  168  Cal.  790,  06  Pac.  806.  So  fftr 
aa  the  prayer  for  specific  performance  is 
concerned,  the  complaint  Is  insufficient 

[1-111  But  with  respect  to  the  prayer  for 
recovery  of  the  purdiase  money,  a  different 
role  prevails.  In  order  to  obtain  that  relief 
a  resort  to  equity  Is  not  necessary.  Such 
payments  may  be  recovered  by  action  for 
mon^y  had  and  received,  if  the  facts  Justify 
snch  recovery.  It  Is  sufficient  if  the  plain- 
tiff alleges  an  offer  by  him  to  perform  by 
paying  the  balance  of  the  purchase  money  In 
fall,  a  demand  for  a  deed  upon  such  pay- 
ment, and  a  refusal  by  the  vendor  to  accept 
the  balance  of  the  purdiase  price,  and  ex- 
ecute the*  deed  required  by  the  contract 
Where  this  appears  the  plaintiff  has  laid  a 
snffident  foundation  for  the  recovery  of  the 
purdiase  money  already  paid  upon  the  sale. 
As  the  Judgmmt  Included  no  other  relief  ex- 
cept the  recovery  ctf  purtdiaae  money  and 
damages,  it  cannot  be  held  erroneous  aa  to 
the  purduue  money,  because  of  the  failure 
of  the  complaint  to  allege  that  the  contract 
was  Just  and  reasonable  and  the  considera- 
tion adequate.  The  complaint  Is  defective. 
In  that  It  alleges  two  causes  of  action — one 
for  spedflc  performance  by  a  conveyance  of 
PTop^tf ;  the  other  for  tba  payment  of  the 
panduuK  money.  These  cansea  of  action  are 
inconsistent  with  each  other;  the  plaintiff 
could  not  prevail  on  both.  Furthermore, 
they  are  not  aerated  Into  paragraphs  and 
would  have  been  snl^ect  to  demurrer  on  the 
ground  that  the  two  causes  of  actloQ  were 
not  separately  stated.  Code  Civ.  Proc.  |  430, 
subd.  5.  But  these  objections  cannot  be  made 
on  aiK>eal  from  a  Judgment  by  default  where 
there  was  no  demufrer  or  answer  filed.  It 
Is  enough  If  there  are  allegations  In  the  com- 
plaint whldi  support  the  Judgment  g^ven, 

[11-12]  We  perceive  no  error  in  the  ruling 
of  the  court  denying  the  motion  of  the  de- 
fendant to  be  relieved  from  its  default.  The 
^vlng  of  relief  of  this  kind  is  a  matter  of 
discretion  In  the  trial  court,  and  unless  the 
discretion  is  abused  Its  actlou  will  be  sus- 
tained on  appeal.  The  appellant  makes  the 
common  mistake  of  citing  to  us  cases  where 
orders  granting  such  motion  have  been  sus- 
tained on  appeal,  and  endeavoring  to  apply 
those  precedents  to  the  present  case,  where 
the  relief  la  denied.  The  matter  being  dis- 
cretionary and  reviewable  only  for  abuse,  it 
may  well  be  that  this  court  woald  sustain 
an  order  denying  such  relief  In  one  case  and 
deny  It  in  another,  where  the  facts  preaented 
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to  the  lower  court  were  precisely  the  same 
In  both,  because  this  court  could  not  say 
there  was  an  abuae  ot  discretion  in  either 
erent  The  summons  was  served  on  the  sec- 
retary of  the  defendant  on  May  8,  1014.  The 
attorney  for  the  defendant  and  the  secretary 
both  resided  and  had  their  offices  In  the  city 
of  Long  Beach.  From  that  time  until  May 
18  the  secretary  several  times  endeavored  to 
communicate  with  said  attorney  by  telepboue, 
but  could  not  reach  him  Id  that  way.  On 
May  18  he  again  endeavored  several  times 
to  spealc  to  him  by  telei^one,  but  again  fail- 
ed because  of  the  attsence  of  the  attorney 
from  that  city,  nntll  5:30  o'clock:  In  the  after- 
no<Hi.  The  attorney  then  informed  the  sec- 
retary that  service  on  Uay  8  entitled  the 
defendant  to  the  whole  of  May  18  witbin 
whicb  to  appear  and  demur  or  answer.  Be- 
lieving this  to  be  the  case  himself,  the  at- 
torney made  no  effort  to  appear  In  the  case 
or  serve  or  file  a  demurrer  until  the  follow- 
ing day,  when  he  was  informed  by  the  plain- 
tiff's attorney  that  the  default  was  already 
taken,  it  having  tieen  taken  mi  the  morning 
of  May  19.  It  cannot  be  disputed  that  these 
facts  show  great  neglect,  both  on  the  part  of 
the  secretary  In  failing  sooner  to  Inform  the 
attorney,  and  on  the  part  of  the  attorney  in 
failing  to  advise  bin;3elf,  as  he  could  readily 
have  done  from  numerous  dedslons  on  the 
subject,  that  10  days  do  not  mean  11  days. 
Uuder  these  circumstances  we  cannot  Inter- 
fere with  the  discretion  of  the  court  below 
In  denyiiiK  the  motion. 

The  order  refusing  to  open  the  default  Is 
affirm^  and  the  Judgment  is  reversed. 

We  concur:  SLOSS,  J. ;  IiAWIX)!!,  J. 


LAUX  et  al.  v.  BBEINS  VAN  &  STORAGB 
CO.    (h.  A.  4088.) 

(Supreme  Court  of  California.    Dec.  28,  1917.) 

1.  Warehousemen  «=»34{9}  —  Bubnino  op 
Goods— Action »— Question  fob  Jury. 

Evidence  that  defendant  warehduseman  ad- 
vertised and  represented  its  storage  fscilfties 
to  be  fireproof,  that  pbfintiff  relied  thereon, 
that  goods  were  burned,  etc.,  held  to  sustain  a 
denial  of  defendant's  motion  for  a  nonsuit. 

2.  Wakeiiouseuen  ^=>34(4)  —  Burning  or 
Goods  — Actions  — ADMiseiBiLiTT  op  Evi- 
dence. 

Defendant  warehouseman's  advertisements 
regarding  its  fireproof  building  kcld  properly 
admitted  in  an  action  for  the  burning  of  goods, 
where  the  advertisement  raised  the  inference 
that  the  warehouse  bel<mged  to  defendant  and 
no  motion  to  strike  was  made  after  contrary 
evidence  was  introduced. 

3.  Appeal  and  Ebbob  ^10G6(2)— Habuubs 

Erkoi»— Excluding  Evidence. 
In  UD  action  against  a  warphouacman,  erro- 
neously eitcludinff  evidence  regardins  a  conver- 
sation between  plaintiS  and  defendant's  employe 
was  not  preiudfcial,  where  it  would  hsve  proved 
no  disputed  issue. 


RBPOBTEB  COd. 

4.  EvzDBira*  •b3354(1S>  —  Boox  Sunns  — 

FxBSONS  Bound  bt. 
In  an  action  sgainst  a  warehouseman  fnr 
the  burning  of  goods,  exdiiding  evidence  of  en- 
tries by  defendant  alleged  to  be  inconsistent 
with  a  fir^jiroof  storage  agreemont  was  not  veto- 
neous,  where  plaintiff  did  not  claim  the  agrue- 
ment  was  made  until  after  and  without  knowl- 
edge of,  such  entries. 

5.  BVIDBNCB  «E3»111  —  OUSIOICABT  CONDUCT 

OP  BuaiNKsa. 

In  an  action  against  a  warehouseman  for 

burning. ot  goods,  testimony  regarding  defend- 
ant's customary  answers  to  proepective  custom- 
ers held  inadmissibie  when  not  connected  with 
plaintiff. 

6.  Appeal  and  Ebbob  ^=»1056(4)— Habui^ss 
Ebrob— Excluding  Evidence. 

Iq  an  action  against  a  warehouseman  for 
burning  of  goods,  the  excluding  of  detendants 
evidence  on  negligence  issue  is  barmieas,  where 
such  issue  was  determined  in  its  favor. 

7.  Appeal  and  Eebob  •&=>€92<1)— Kscobd— 
Inclusion  of  Bvidekce  Excluded. 

In  an  action  against^  a  warehouseman  for 
burning  of  goods,  excluding  the  warehouse  re- 
ceipt cannot  be  declared  error,  where  not  con- 
tained in  the  record  and  there  was  no  dispute 
over  the  fact  that  the  storage  wsa  for  hire. 

8.  WrrNBBSES  «a»246— 'ExAWiNATioN— Repb- 

TITION. 

In  an  action  against  a  warebousunan  for 
burning  of  goods,  the  sustaining  of  an  objec- 
tion to  a  question  whether  defendant's  emplo^ 
had  any  conversation  with  plaintiff  agreeing  to 
fumi^  fireproof  storage  is  proper,  where  the 
witness  had  previously  testified  that  he  ttad  had 
no  conversation  whatever  with  plaintiff. 

Department  1.  Aroeal  from  Superior 
Court,  Los  Angeles  County;  Stanly  A.  Smltli. 

Judge. 

Action  by  Ricbard  Iaqx  and  Blande  G. 
Laux  against  tlie  Beklna  Van  ft  Storage  Com- 
pany. From  a  jodgmrat  fbr  plaintiffs  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Richard  T.  Lightfoot,  of  Los  Angeles,  for 
appellant.  T.  R.  Archer,  of  Los  Angeles,  for 
respondents. 

SHAW,  J.  The  defendant  appeals  from  the 
Judgment  and  from  au  order  denylog  its  mo- 
tion for  a  new  trial.  The  plaintiffs  delivered 
to  defendant  for  storage  certaiu  household 
goods,  to  be  stored  in  defendant's  warehouse. 
A  fire  occurred  in  the  warehouse  while  the 
goods  were  stored  there  and  the  goods  were 
destroyed  thereby.  This  action  Is  for  the  re- 
covery from  the  defendant  of  the  valoe  of 
the  goods. 

The  complaint  Is  In  three  counts.  On  the 
third  count,  charging  negligence  of  defendant 
in  falling^  to  keep  a  watchman  in  the  ware- 
house at  night,  the  court  below  decided  for 
the  defendant,  and  Qiat  point  is  therefore  not 
Involved.  The  first  count  alleges  that  the 
plaintiffs  and  defendant  made  an  agreement, 
by  which  the  defendant  was  to  store  the 
goods  In  a  fireproof  defwsitory;  that  the 
goods  were  delivered  to  defendant  for  storage 
In  pursuance  of  said  agreement,  and  were 
stored  by  It  in  a  warehouse  not  fireproof;  and 
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tbat  while  tbere  stored  they  were  totally  de- 
stroyed by  fire,  by  reason  of  the  neglect  of 
defeodaot  to  store  them  In  a  warehouse  that 
was  fireproof.  The  second  cotmC  is  the  same 
as  the  first,  excepting  that,  Instead  of  al- 
leging a  positive  agreement  that  defendant 
should  store  the  goods  in  a  fireproof  depos- 
itory, it  Is  alleged  Uiat,  In  order  to  Indace  the 
plaintiffs  to  Intrust  the  goods  to  the  defend- 
ant for  storage,  the  defendant  represented  to 
plaintiff  tbat  the  warehotise  of  defendant, 
wherein  the  goods  wonld  be  stored.  If  intrust- 
ed to-  It  for  storage,  was  fireproof;  that  plain- 
tiffs, relying  on  said  representations,  and  In- 
duced solely  thereby,  delivered  the  goods  to 
defendant  tor  storage.  The  court  found  in 
tftTor  of  plaintiffs  on  both  of  these  counts. 

[1]  The  -motlfuk  for  a  nonsuit  was  pn^wrly 
denied.  There  was  evidence  to  the  effect  Quit 
the  defendant  was  in  the  business  of  storing 
household  goods  for  Mre;  that  it  had  exten- 
sively and  conqticnously  adTertleed  ttiat  It 
famished  "fireproof  storage";  that  the  plain- 
tiff Blanche  G.  Lanz.  wbo  acted  for  the  idaln- 
tiffs  hi  the  matter,  had  seen  these  adTertlae- 
ments  and  was  Induced  thereby  to  a.ps>^  to 
the  defendant  for  storage  of  the  goods;  that 
for  tbat  pnipose  she  went  to  the  main  office 
of  the  defendant  and  said  to  the  man  at  the 
desk  therein  that  she  wanted  to  store  these 
goods  and  to  be  sure  that  thej  were  absolute- 
ly safe;  that  they  would  be  nady  in  a  few 
days,  and  asked  him  the  qnestlon,  "Is  your 
warehouse  absolutely  flr^roof  ?"  to  which  he 
answered,  "Oh,  certainly";  that  die  there- 
upon gave  him  the  address  where  the  goods 
could  be  had;  that  he  directed  her  to  tele- 
phone to  the  office  when  they  were  ready, 
and  defendant  would  then  send  a  wagon,  get 
the  goods,  and  store  them  for  her  as  request- 
ed; that  tn  a  few  days  she  tel^honed  ac- 
cordingly; and  defendant  got  the  goods,  stored 
theiu  in  one  of  Its  warehouses  that  was  not 
fireproof;  and  that  thereafter  the  goods  were 
destroyed  by  a  fire  which  occurred  In  said 
warehouse.  There  was  proof  of  the  value  of 
the  goods.  This  evidence  was  sufficient  proof 
of  the  ^eement  to  store  the  gooda  in  a  fire- 
proof warehouse,  and  also  of  the  representa- 
tlons  alleged,  the  reliance  of  the  plaintiffs 
thereon,  and  of  the  idatdug  ot  the  goods  in 
storage  upon  that  rrilance.  It  was  not  nec- 
essary that  such  an  agreement  should  hare 
been  proven  to  have  been  made  1^  express 
words  or  declarations.  Actions  and  words 
from  which  it  could  reastmably  be  implied 
will  suffice. 

[3]  The  court  ruled  correctly  In  admitting 
in  evidence  titie  adverdoemaits  above  referred 
ta  Ibey  had  been  seen  by  Mrs.  Laux  before 
she  applied  for  the  storage,  she  relied  on 
them,  they  were  Issued  by  the  defendant,  and 
the  Inference  is  clear  that  they  were  made 
In  order  to  attract  custom,  and  with  Uie  in- 
tent by  the  defendant  that  such  customers 
ahould  see  and  believe  the  statements  therein, 


I  and,  relying  thereon,  ^pply  ■  for  the  storage 
of  goods,  upon  the  understanding  that  they 
would  be  stored  in  a  place  that  was  fireproof. 
They  had  therefore  a  direct  tendency  to 
prove  the  contract,  as  well  as  the  represeuta- 
ti<His  alleged.  On  one  of  them,  a  six-page 
folder,  there  was  a  city  map  on  one  side,  and 
on  the  other  several  advertisements  of  Bekios 
Van  in  Storage  Company,  and  on  one  page  a 
picture  of  a  large  building  showing  the  words 
"Beklns  Fireproof  Storage,"  in  huge  letters 
painted  on  it,  and  vans  backed  up  on  the 
street  in  front  of  it  bearing  the  words  "Be- 
klns Van  A  Storage  Company,"  and  immedi- 
ately below  it  the  words  "Beklns  Fireproof 
Storage.  1335  So.  Flgueroa  St"  After  the 
plaintiffs  had  rested  their  case,  evidence  was 
given  on  behalf  of  the  defendants  tending  to 
show  that  the  war^ouse  on  Flgueroa  street 
did  sot  b^og  to  the  defmdant  company,  but 
was  the  property  of  another  company  known 
as  "BAlna  nxeproof  Storage  Ckunpany." 
Tbe  defendant  now  makes  the  objection  that 
Oie  ttAier.  so  far  as  It  ehffws  thto  building, 
was  incompetent  and  Inadmls^e  to  show 
representations  by  the  defendant  to  the  ef- 
fect Uiat  It  owned  this  warehouse.  The  ob- 
jection made  to  the  introduction  of  the  folder 
in  evidence  at  the  time  it  was  admitted  did 
not  include  any  statement  that  this  ware- 
house did  not  belong  to  the  defendant  The 
point  was  not  mentioned.  Upon  Its  face  the 
matter  In  the  folder  would  raise  the  inference 
that  the  warehouse  pictured  was  the  property 
of  the  defendant.  Nothing  appearing  to  thp 
contrary,  the  court  ruled  properly  In  admit- 
ting the  folder  without  any  limitation  re- 
garding this  particular  part  of  it  No  motion 
was  made,  upon  the  proof  of  the  defendant 
coming  in,  to  strike  it  out  or  to  limit  its  ef- 
fect Furthermore,  it  clearly  appears  that  It 
was  an  advertisement  of  the  defendant  and 
that  its  contents  would  lead  any  one  to  be- 
lieve that  the  defendant  did  own  the  said 
warehouse.  This  being  the  case,  the  defendant 
is  responsible  for  the  belief  thus  produced  by 
its  own  advertisement,  whether  the  state- 
ments therein  are  true  or  not.  and  the  same 
would  be  evidence  against  It 

[S]  The  testimony  for  the  plaintiff  showed 
that  Mrs.  I<aux  tfitei^umed  to  the  office  of  the 
defendant  and  informed  the  shipping  clerk 
that  the  goods  were  ready,  and  asked  that 
they  be  taken  away  on  the  following  Thurs- 
day. The  defendant  called  the  shipping  clerk 
as  its  wltue»3,  and  asked  her  to  testify  to  the 
conversation  over  the  tel^hone  with  Mrs. 
Laox.  She  said  that  she  was  able  to  refresh 
her  memory  from  the  memorandum  of  the 
transaction  made  in  the  books  of  the  company 
at  the  time  by  another  employ^.  The  court 
apparently  understood  her  to  say  that  she 
had  no  rec<dlectlon  of  the  transaction  and 
knew  only  what  the  books,  disclosed,  and 
tliereupon  It  excluded  her  testimony  as  to  the 
eonversatiott.    Tbis  ruling  was  erroneous,  but 
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we  do  not  think  It  was  prejudicial.  It  was 
not  claimed  by  the  plalntlCF  that  any  conversa- 
tion with  her  over  the  telephone  related  to  an 
agreement  to  store  the  goods  In  a  fireproof 
warehonse,  but  merely  that  Information  was 
given  of  the  time  when  the  goods  would  be 
ready.  It  was  not  claimed  by  the  defendant 
that  the  shilling  clerk  would  testify  that  any- 
thing was  said  In  her  conversation  with  Mrs. 
Iiaux  about  the  character  ot  storage,  whether 
In  a  fireproof  place  or  not.  There  was  no 
dispute  over  the  fact  that  the  Information 
was  given  that  the  goods  were  ready,  and 
that  in  conaeqnence  of  that  Information  the 
defendant  sent  out  Its  van,  got  the  goods, 
and  took  them  to  Its  warehouse.  It  Is  obvl- 
oua  that  the  mere  repetition  by  the  defend- 
ant's witness  of  the  notification  which  led  the 
company  to  get  the  goods  would  add  nothing 
to  the  defense.  As  there  was  no  proposal 
to  prove  anything  by  that  witness  contrary 
to  the  statements  of  the  plalntlfr,  the  exclu- 
sion of  her  testimony  was  harmless. 

[4-1]  The  court  ezelnded  evidence  of  the 
entries  made  In  the  books  of  the  company  at 
the  time  of  the  telephone  conversation  afore- 
said. It  was  proposed  to  show  thereby  that 
the  words  "pack  add  store"  were  Inserted  in 
the  memorandum  on  the  books,  and  that  If 
the  order  had  been  for  fireproof  storage  a 
dlffraoit  entry  would  have  been  made.  There 
was  no  error  In  .this  ruling.  It  Is  not  cwtend- 
ed  that  any  ctmversatlon  took  place  between 
the  i4w<iit«fT  and  tbe  sbtMtlnc  d&rk  at  the, 
ttaae  of  tb»  tdephuie  order,  z«sardlnff  the 
dwractsr  of  the  storage,  or  that  any  entry 
was  made  bt  Its  books  exoq>t  at  that  time, 
nor  did  the  defendant  propose  tu  show  that 
the  plalntlfta,  or  dther  ot  them,  had  any 
knowledge  whatever  of  the  entries  made  In 
the  d^oidant^s  bo<AEa.  Thia  bdsg  bo,  evi- 
dence ot  swA  mtriea  would  be  Inadmissible 
against  the  plalntlfls.  In  another  ruling  the 
court  excluded  testimony  concerning  the  an- 
swers tibat  the  defendant's  employes  customa- 
rily gave  to  perscms  who  made  Inquiries  con- 
cerning the  storage,  packing,  or  shlppb^  of 
goods.  We  cannot  perceive  that  this  evidence 
was  admissible  for  any  purpose  unless  l»oo|^t 
home  to  the  plaintiffs.  The  defendant  did 
npt  offer  to  connect  it  with  the  plaintiffs  in 
any  manner.  Inasmuch  as  the  court  found 
in  favor  of  the  deftmdant  on  the  cbarge  of 
n^ligence.  the  enduslon  of  evidence  relating 
to  that  Issue,  even  if  erroneous,  would  not 
Injure  the  defendant  In  any  respect 

[T,  I]  The  defendant  offered  in  evidence 
the  war^onse  receipt  issued  by  tiie  def»d- 
ant  after  the  goods  had  been  received  for 
storage.  The  court  excluded  the  evldraice. 
The  receipt  is  not  set  forth  in  the  recwd, 
and  we  liave  no  means  of  knowing  Its  con- 
tents, or  determining  whether  It  wonld  have 
been  matetlal  to  any  issue  or  not  It  Is  not 
claimed  in  the  aivumait  tliat  it  ccmtalned 
anything  to  the  effect  that  the  goods  were 


not  to  be  stored  In  a  fireproof  warehouse,  or 
anything  whatever  an  the  subject  of  the  char- 
ncter  of  the  storage.  Hmce  we  cannot  say 
that  the  ruling  was  erroneous.  There  wax 
no  issue  or  dispute  over  the  proposltitm  that 
the  storage  was  for  hire  and  that  the  defend- 
ant was  to  be  paid  reascmable  charges  there- 
for. If  tlie  receipt  was  intended  to  prowe 
that  fact  it  was  unnecessary.  The  defend- 
ant's order  clerfc  was  asked  the  qnestim 
whether  he  em  had  any  conversatkm  la 
which  he  agreed  to  store  any  pn^wrty  of  tbp 
plaintiffs  in  fireproof 'storage,  or  accepted  ao 
order  from  plaintiffs  to  store  their  goods  In 
a  fireproof  warehouse.  The  objection  to  tiie 
question  was  sustained.  It  would  have  bete 
proper,  of  course,  to  have  allowed  the  em- 
ploy^ of  the  defendant  In  charge  of  its  of- 
fice at  the  time  the  c<hi  tract  was  made,  to  tes- 
tify In  coDtradlctlw  of  the  evidence  of  Hn. 
Lanx  <m  the  subject  Tbia  witness,  however. 
Immediately  prior  to  the  asking  of  the  ques- 
tion aforesaid,  testified,  in  answv  to  other 
questions  on  the  subject,  tliat  he  never  had 
any  conversation  with  the  ^alntUf.  It  was 
useless,  after  this  statement  to  ask  him  to 
state  tliat  be  had  not  had  a  particular  convo^ 
8atl<Hi  with  the  platntlfl.  The  general  state- 
ment covered  the  whole  subject  Hiese  com- 
prise all  the  points  urged  In  tlie  brie£s  as 
cause  for  reversal. 

As  we  find  no  prejudicial  error  in  the  rec- 
ord, the  Ju^meot  and  orda  are  afflnned. 

We  concur:  SLOSS,  J.;  LA'WIX)B.J. 


HGNSHALIi  V.  COBURN  rt  al.  0.  F.  7S55.> 
(Supreme  Court  of  Oallfomia.    Dec  24,  ldl7.> 

1.  Attokkbt  Aifo  Olixnt  «S9168C2>  —  Bn- 
nanoE  XhiPLOTifBtfT— SumciKMor. 

In  a  suit  by  plaintiff  attorney  for  the  valoe 
of  profesBional  servlcee,  evidence  h*ld  to  abow 
an  employment  of  plaintiff  by  defendantSL 

2.  EVIOENCS  «=>220({!>  —  ADUISSIOJIS^AO- 
QUIBSCKHCB  IK  QBAI.  SMIWUraB. 

In  a  suit  for  snvlces  rendered  by  an  attcKr- 
ney  In  proceedings  to  restore  defendant  to  ca- 
pacity, evidence  oi  declanitioni  of  drfendRDt. 
while  being  crosa-examined  in  sndi  proowdiag. 
to  the  etfect  that  a  Mr.  T.  was  Us  only  lawyer, 
was  inadmisMble,  though  made  in  presence  of 
plaintiff  and  not  disputed  by  him  at  the  time: 
tbe  obvious  purpose  of  the  croefr«xaminatiao  be- 
hig  to  show  that  defendant's  memory  was  so 
weak  that  he  did  not  recognise  hia  own  counsel. 
8.  AntoBNKT  AND  CLIENT  «=»16G@)— TERUS 
OF  EHPLOTUKNT—AninSSIOIV  BT  AOEKT. 

Where  a  witness  had  testified  that  be  had 
been  authorized  to  ^ploy  plaintiff  aa  attnnter 
for  defcodanta,  it  was  proper  tar  the  purpose 
of  bringing  out  the  terms  of  the  employment  to 
88k  plaintilf  what  such  witnesa  saw  to  him  on 
the  occasioo  of  the  emtdoyment 
4.  Principal  and  Aoknt  ^»]M(B^Bann- 

CATION~I  NSTBVCTIOKS. 

An  instruction  that,  if  an  alleged  agrat,  as- 
BumiDi:  authority  as  deftadanta^  agent  employ- 
ed  plaintiff,  attorney,  and  defendajiti  aonpted 
and  retained  the  benefits  of  plaintiff's  services, 
the  jury  could  find  for  plaintiff  on  the  prlnc^e 
of  ratification,  dearly  stated  tiie  general  rale. 
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and.  wh«n  read  tocetber  vith  other  iofltractioDs, 
to  the  effect  that  mere  acceptance  of  services 
would  not  amount  to  ratiScatioD  of  an  nnantbor- 
lz«d  employment,  fairl;  set  forth  the  principleB 
applicable  to  the  case. 

6.  WiTNBSSBa  «s>a01(l)  —  Pbivimged  Com- 

MDNICATIOW— AtTOBHKT  AND  CUKNT. 
In  suit  by  an  attorney  for  professional  serr- 
ices,  the  attorney  who  employed  plaintiff  for 
defendants  coold  testify  as  to  dedarations  made 
by  defendants  concernlns  employment  of  idain- 
tfff. 

Department  2.  Appeal  ttota  Snperlor 
Court.  San  Mateo  Cotuity;  Geo.  H.  Bnck, 
Judge. 

Action  by  Rtcbard  P.  Henshall  against  Lo- 
ren  Cobom  and  another.  From  the  original 
judgment  for  platntUF  and  from  a  modified 
Judgment  and  motion  denying  new  trial,  de- 
fendants appeaL  Appeal  from  original  Jndg- 
mwt  dismissed*  and  modlfled  Judgment  and 
order  denying  new  trial  affirmed. 

See,  also,  166  Cal.  202, 131  Pac.  352. 

STilllran  ft  SnlllTan,  Theo.  J.  Bocbe,  and 
OnlUnan  &  Hlckey,  all  of  San  Francisco,  for 
apptilantB.  Blchard  P.  Hensball  and  Bert 
StAlednger,  both  of  San  Frandsco,  for  re* 
spoDdent. 

MBLVIN,  J.  Defendants,  Loren  Oobam 
and  Sarah  Satin  OObnm.  his  wife,  appral 
from  a  Judgment  against  than,  from  a  modi- 
fled  JudgmoLt,  and  from  an  order  denying 
tbelr  motion  for  a  new  trlaL 

PlalirtSfTr  an  attmney  and  counselor  at  law. 
sued  for  919.450  alleged  to  be  due  fw  the 
Talue  of  professional  serrloes  perfermed  br 
falm  for  defendants  Jidntly.  Apia  Issne  J<^- 
ed  the  case  was  trted  before  a  jdry,  and  a  ver^ 
diet  for  910^400  was  .returned.  Defendants 
moved  toe  a  new  trial,  and  the  court  made  a 
c<mdltloaa2  order  Out,  if  within  20  days  plain- 
tiff riumUt  oonaent  to  remit  all  over  VifiOKK 
the  motion  woold  be  doUed.  Within  the  in- 
dicated period  plaintiff  filed  bis  omsaat  to 
the  snggeated  modlflcattoa  of  the  Judgment, 
after  whUA  tbB  court  made  and  ottered  a 
modified  Judgment  in  plalntlfra  fti-ror  tot 
$6,000  and  costs. 

me  services  of  Mr.  Henshall  were  perfbna- 
ed  In  an  effort  to  secure  a  writ  of  error  totiie 
Snpieme  Ckinrt  of  the  United  States  In  the 
proceeding  bywhldi  Mr.  Oobnm  had  been  de- 
clared an  incompetent  person  (In  the  Mattw 
of  Oobam,  16B  Cel.  202.  181  Pae  862).  and 
he  alsoeppeered  In  the  trials  of  two  proceed- 
Ingfl  for  the  restoiatlon  of  Loren  Oobnm  to 
capad^,  In  the  seoood  of  which  the  petltiimer 
was  snecessfDL  There  is  no  contention  that 
the  award  for  the  Talue  of  awvlces  la  exorbi- 
tant, hot  appellants  Insist  that  the  evldenoe 
falls  to  riiow  an  empl<orment  of  plaintiff  by 
tbem.  IMr  contention  is  that  the  evidence, 
properly  considered,  proves  that  Mr.  Ardil- 
bald  J.  Treat,  senior  counsel  for  Mr,  Oobnm, 
employed  Mr.  Henshall  to  assist  him,  with  the 
understanding  that  plaintiff  was  to  be  com- 
peaisated.  not  by  the  Coboms.  or  either  of 


them,  but  by  Ur.  Treat  hlms^.  Appellants 
insist  that  there  Is  no  real  conflict  of  testl- 
moayf  and  that  there  Is  an  entire  absence  of 
evidence  to  support  any  verdict  against  them, 
or  either  of  them. 

[1]  Without  reviewing  the  testimony  at 
length,  it  is  sufficient  to  say  that  the  record 
furnishes  abundant  support  for  the  verdict. 
Mr.  Treat  testified  that  both  Mr.  and  Mrs. 
Cobum  authorized  falm  to  employ  Mr.  Hen- 
shall. The  plaintiff  testified  that  he  was 
employed  by  both  defendants,  and  his  state- 
ment was  corroborated  by  those  of  Mr.  Treat 
and  Mr.  J.  Early  Craig.  Mrs.  Co  burn  stated 
under  oath  that  she  had,  she  thought,  first 
heard  of  Mr.  Henshall  In  connection  with  her 
husband's  business  after  his  return  from 
Washington,  where  he  had  gone  to  ask  for  a 
writ  to  the  Supreme  Court  of  the  United 
States,  but  a  letter  written  by  her  to  Mr. 
Treat  before  Mr.  Henahall's  departure  con- 
tained this  sentence: 

"Yon  are  to  have  Mr.  Henaball  as  you  told  us, 
and  we  thought  be  would  be  away  by  tlda  time, 
as  it  was  arranged  to  that  effect" 

The  letter  admittedly  was  stpied  by  Mra. 
Gobnm,  and  was  entindy  In  her  own  hand- 
writb^.  Plaintiff  also  Introdaoed  In  evldenoe 
a  notice  signed  by  Mis.  Oobnm  and  dlreeted 
to  Mr.  Hynes,  who  was  at  tbe  time  goardlan 
of  Mr.  Gobturn's  person  and  eetata  In  It 
she  referred  to  Messrs.  A.  J.  ^Treat,  Gavin 
McNab,  and  B.  P.  Bensball  "as  her  attor- 
ueys,'*  and  the  notice  spedfled  that  they 
were  ttiereby  "anthorind  and  empowered  to 
appear  for  heP  in  all  mattets  and  tUi^  re- 
ferred to  In  said  notfce."  At  the  hearings  of 
the  pro(»eding8  for  restoratifRi  Mr.  Houdiall 
was  in  constant  attendance  and  was  In  fro- 
qnmt  ooDsnltatloo  with  Mr.  and  Mrs.  Oobnm. 
It  la  snggMted  that  -Mrs.  Oobnm  bad  no  per^ 
sonal  Interest  In  the  lltlivtlm,  and  therefere 
could  not  be  dialled  with  reapomAbtUty  for 
the  paymmt  of  Mr.  HenehaU's  fee.  bat  as  a 
matter  of  fact  die  was  a  par^  to  the  petition 
for  restontlfm.  However,  tliat  Is  Immaterial. 
Whether  her  Interest  was  monetary  or 
merely  sentimental,  she  had  an  undoubted 
right  to  J(dn  with  her  husband  In  a  contract 
for  the  employment  of  counsel  The  same 
witnesses  who  described  Mrs.  Cobum's  par- 
ticipation In  the  CTiploymmt  (rf  Mr.  Hendiall 
also  positively  stated  that  Mr.  Oobnm  had 
Joined  in  the  contract  of  an^i^mait  and 
had  accepted  the  services  <^  the  plaintiff. 

[2]  The  court  properiy  refnsed  to  admit  in 
evidence  a  transcript  of  part  of  the  proceed- 
ings in  the  trial  of  the  appllcadon  for  restor- 
ation wherein  It  was  shown  that  Mr.  Oobnm 
when  on  the  witness  stand  stated  that  Mr. 
Treat  was  the  only  lawyer  who  had  been  en> 
ployed  by  him.  The  theory  upon  which  this 
testimony  was  offered  was  that  the  decilara- 
tlMi  of  Mr,  Oobnm  made  In  the  presence  of 
Mr.  Bensball  called  for  a  dmlal  ttom  the 
latter     his  alleged  client's  statement  But 
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Mr.  HoishaU  was  under  no  obligation  to  as- 
iiert  Ilia  r^ht  to  compensation  as  one  of  Mr. 
Gobam's  counsel  when  tbe  testimony  of  the 
latter  was  given  In  the  other  proceeding.  The 
obvlons  purpose  of  the  examination  of  Mr. 
Cobum  was  to  test  the  memory  of  the  wit- 
ness, and  the  cross-cxamlner  was  trying  to 
show  that  Mr.  Cobnrn's  memory  was  so  weak 
that  he  was  unable  to  recognise  his  own  conn- 
seL  The  matter  thai  at  bar  did  not  luTolve 
tiiG  exact  status  of  Mr.  Henshall  nor  his  right 
to  compensation.  There  was  nothing  which 
called  for  a  denial  on  his  part.  In  order  that 
<me  may  be  affected  by  conversationB  or  dec- 
larations held  in  bis  presmce,  th^  mast  be 
made  to  him  In  sodi  manner  as  reqnlres  him 
to  d«iy  or  by  big  acqnlescence  to  admit  them. 
Wllklns  r.  Stidger,  22  Cal.  231,  83  Am.  Dec. 
64;  Porter  t.  Ellzalde,  126  OaL  204,  57  Pac. 
890. 

[31  Mr.  Hensball  was  asked,  while  on  the 
witness  stand,  what  Mr.  Treat  said  to  him  on 
an  occasion  when  In  company  with  Mr.  Craig 
Mr.  Treat  Tlsited  talm.  Counsel  for  defend* 
ants  objected  on  the  ground  that  agency 
could  not  be  shown  by  Mr.  Treat's  declara* 
tlons.  The  objection  was  properly  OTermled. 
The  erldent  pari>08e  of  the  question  was  to 
bring  out  the  terms  of  tibe  contract  of  em- 
ployment Mr.  Treat  had  pocdtlTCly  testified 
that  he  had  been  authorised  to  employ  Mr. 
Hensball.  Therefore  there  was  direct  teattmo- 
ny  of  Mr.  Treat's  andiorlty  to  hire  respond- 
ent. 

[4]  One  of  the  Instructions  was  to  the  ef- 
fect that  if,  assuming  an  authority  as  agent 
for  the  defendants,  which  In  fact  he  did  not 
have,  Mr.  Treat  employed  plaintiff,  and  de- 
fendants accepted  and  retained  the  b«ieflts 
of  plaintiff's  profeeslonal  services,  then  tbe 
duty  of  the  jury  would  be  to  find  in  favor  of 
plaintiff  on  tbe  principle  of  ratification.  This 
instruction  Is  attacked  as  being  opposed  to 
the  principles  announced  In  Porter  v.  Ellz- 
alde, 125  Gal.  204,  S7  Pac.  8M,  bnt  In  leaUty 
it  Is  not  In  conflict  with  that  authority.  The 
rule  of  the  Ellzalde  Case  may  be  snmmartzed 
in  one  sentence  of  the  opinion,  wblch  Is  as 
follows : 

"The  mere  silence  of  the  party  will  not  be 
held  to  otmstitute  mch  asaeut  or  acquiescence 
In  the  acts  of  the  agent  as  to  amount  to  a  ratifi- 
cation or  adoption  of  these  acts,  without  also 
considering  tbe  circnmstances  under  whidi  the 
sileDce  exUtsd." 

By  tbe  Inatractlon  here  attacked  the  court 
did  not  tell  the  Jury  tliat  mere  til^ce  on 
the  part  at  the  Coburaa  would  amount  to  rat- 
ification of  any  unautlunized  ctHitract  made 
by  Mr.  Treat  But  the  jurors  were  told  that, 
It  the  aervlcea  were  rendered  and  the  defend- 
ants "ac«vted  and  retained  the  benefit  of 
sold  services,"  they  thneby  ratified  tbe  em- 
ploymmt  Undoubtedly  that  la  the  general 
rule.  Instmctlona  must  be  read  tf^ther, 
and  tbe  jurors  were  told  In  other  Instructions 
tliat  mere  acceptance  of  Bervlces  would  not 
amouht  to  nrtlflcatlw  of  an  nnauthorlwd 


contract  of  enpl<^fment  Takoi  toeetber. 
tbe  instructions  fftlrly  set  forth  tbe  principles 
applicable  to  the  case  presrated. 

It]  Appdlants  make  the  further  objection 
that  Mr.  Treat  was  bound  by  his  obligation 
as  an  attorney  not  to  testify  to  declarations 
made  by  the  Cobnma  concerning  the  employ- 
ment of  Mr.  BensbalL  There  Is  no  merit  in 
this  point 

"The  rale  as  to  privileged  communications 
does  not  exclude  evidence  as  to  the  instructioDS 
or  authority  given  by  the  client  to  his  attorney 
to  be  acted  upon  by  the  latter."  40  Cyc  2374. 

This  Is  the  rule  In  Celifomla.  Buiz  t. 
Dow,  113  Oal.  490,  45  Pac.  867;  Hager  v. 
Shlndler,  29  Cal.  47-63.  In  discussing  the 
reason  for  the  rule  the  Supreme  Court  of 
Wisconsin,  In  Koeber  v.  Somers,  108  Wis.  497, 
84  N.  W.  991,  G2  U  R.  A.  618.  said : 

"The  proposition  advanced  by  respondent  and 
adopted  by  tbe  trial  court,  that  one,  aftn  fully 
autboricing  his  attorney,  as  his  agen^  to  enter 
into  a  contract  with  a  third  party,  and  after 
such  authority  baa  been  executed  and  relied  ou, 
may  effectively  nullify  hia  own  and  bis  duly  «u- 
tfaorised  agent's  act  by  i^ieiag  tbe  attonwy's 
month  aa  to  the  giving  of  such  authori^,  is 
most  startling.  A  petiloos  facility  of  fraud 
and  wrong,  both  npon  the  attorney  and  tbe 
third  party,  would  result  Tbe  attorney  who, 
on  bis  client's  auttiority,  contracts  In  his  behalf, 

E ledges  bis  reputation  and  integrity  that  be 
inds  his  eUent  Tbe  third  party  saay  well  rely 
on  the  assurance  of  a  reputable  lawyer  that  be 
baa  authority  In  fact,  though  such  assurance  be 
given  only  by  Implication  from  the  doing  of  tbe 
net  Itself.  It  Is  with  gratifieatica,  ther^ore. 
that  we  find  overwhelming  weight  at  authority 
against  tbe  position  assumed  hy  tbe  court  belnw, 
both  in  states  where  the  privilege  protectinx 
communications  with  attorneys  is  stiU  r^cnlated 
by  tbe  commiHi  law  and  in  those  whara  it  Is  con- 
trolled by  statute." 

Finally  it  la  oontoidiBd  that  thm  was  a 
variance  between  the  contract  as  pleaded  and 
that  which  respondent  oideavmred  to  prove. 
Appdlants  insist  that,  instead  of  one  joint 
contract  the  evld«u»,  if  It  teaOa  to  siuiport 
any  meeting  of  minds,  estabUdieB  separate 
contracts  wltti  the  two  defmdanta  made  at 
dtflerant  times,  ^nie  evidence,  however,  fair- 
1y  supports  the  pleading  of  respondent  He 
declared  on  a  contract  between  falm  and  both 
defendants  made  within  two  years  whereby 
be  was  retained  as  their  legal  adviser,  and 
be  asked  for  the  reasonable  value  of  the  serv- 
ices rendered  pursuant  to  that  agreement 
The  evidence  tended  to  show  that  the  contract 
of  employment  was  made  April  23,  1913,  at  a 
conference  hfdd  at  Mr.  Craig's  office,  and  that 
both  Loroi  Cobum  and  his  wife  participated 
in  the  transactiMi. 

The  modified  Judgment  for  9fi,000  and  costs 
and  the  order  denying  a  new  trial  are  affirm* 
ed.  As  the  orl^nal  Judgment,  or  rather 
verdict  for  $10,460  and  co^  was  merged 
in  the  Judgment  aa  finally  given,  the  attemtft- 
ed  appeal  from  it  la  dlnmlaaeil. 

Z  concur:  BENSHAW,  J. 

SHAW,  J.  I  concur.  I  wish  to  add,  how^ 
ever,  that  nothing  In  the  oi^nton  is  to  be  tak- 
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en  as  an  Intimation  tliat  one  whp  Is  present 
In  the  courtroom  when  another  person  Is  tes- 
tifying as  a  witness  must  deny  statements 
made  by  such  witness  Id  his  testimony,  at  the 
peril  of  having  his  silence  taken  as  an  admis- 
sion that  such  statements  of  the  witness  are 
true,  or  that  such  statements  can  ever  be 
given  In  evidence  against  the  person  so  stand- 
ing silent 


WOLF  et  al.  v.  GALL  et  al.  (two  cases). 

(S.  F.  7592.) 

(Supreme  Court  of  California.    Dec.  18,  1817. 
Behearing  Denied  Jan.  17,  191S.) 

1.  QmsnNo  TnxB  «Es>4&~IssirE8. 

In  an  action  to  Quiet  title,  plaintifEs  must 
show  in  the  action  itself,  the  invalidity  of  a 
deed  presented  by  defendants,  and  cannot  sue  in 
another  action  to  set  aside  the  deed. 

2.  Appeal  and  Ebbob  €s»1071(6)— Habuless 

EBBOB—IlfMATEBIAX.  FlHDnrGB. 

In  an  actjon  to  quiet  title,  where  the  court 
found  that  defendants  had  the  record  title, 
plaintiff  cannot  complain  tbat  the  court  did  not 
make  a  finding  as  to  a  defense  of  prescription 
set  op  by  defendants. 

8.  Appbaz.  and  Ebbob  «S»1011(l)--CoHrLICT- 
ING  Etzdenob— Findings  bt  thb  Goubt. 
Where  there  is  clear  and  substantial  evi- 
dence to  support  a  finding  by  the  court,  the  Su- 
reme  Court  cannot  interfere  because  tJie  evi- 
ence  is  conflicting. 

4.  Deeds  «8=>211(4)— Undue  InntiKNOE— Suf- 
nozcNOT  or  Evidence. 

Iq  an  action  to  quiet  title,  evidence  held 
sufficient  to  support  a  finding  that  a  deed  was 
executed  and  delivered  without  fraud  or  undue 
influence  by  plaintiffs'  ancestor  to  defendants. 

5.  Evidence  «=»S11  —  Wbiting  Experts  — 
Masks. 

It  was  not  error  to  refuse  to  allow  a  writing 
expert  to  testify  as  to  whether  a  mark  waa  made 
by  a  certain  person  who  could  not  write. 

ft  Bh-IDENCE   «=3511   —   "HANDWBraNQ"  — 

Ttpewbiting— Statutes, 
Typewriting  is  not  "handwriting"  within 
Coda  CUv.  Proc.  S  1870,  snbd.  9,  allowing  ex* 
perts'  opinions  as  to  who  executed  a  writing. 

[Ed.  Note.— For  other  defiultloos,  see  Words 
aud  Phrases,  First  and  Second  Sertes,  Hand- 
writing.] 

7.  Deeds  ^203— FBAXTD—Daa wing  trp  Deed 
—Admissibility  of  Evidence. 
Where  fraud  was  dafmed  In  the  execution 
of  a  deed,  it  waa  not  error  to  ezdude  evidence 
to  show  that  one  of  the  defendanta,  a  son  of  the 
grantor,  had  typewritten  the  deed. 

Department  2.  ApE>eal  from  Superior 
Coart,  City  and  County  of  San  Francisco; 
Geo.  A.  Sturtevant,  Judge. 

Action  to  quiet  title  by  Arturo  Wolf  and 
Maria  Julia  Wolf  against  Charles  Funk«i- 
Bteln  Gall,  Rebecca  Fnnkenstelu  Gall,  Ed- 
ward Funkensteln,  and  Sarah  Funkensteln. 
Prom  a  judgment  tor  defendants  and  an  or^ 
der  doiying  a  motion  for  a  new  trial,  the 
plaintiffs  respectively  appeal.  Affirmed. 

See,  also.  170  Gal.  694.  ISO  Pac.  967.  162 
Pac.  116 ;  32  Cal.  App.  286, 163  Pac.  346,  350. 
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Denaon,  Gooley  &  Densoo,  of  3an  Francisco 
(Theodore  A.  Bell,  George  Leslnsky,  and 
Richard  T.  Harding,  all  of  San  Francisco,  of 
counsel),  for  appellants.  J.  B.  Prlngle,  Edgar 
D.  Pelxotto,  and  Leon  Samuels,  all  of  San 
Francisct^  for  rw^ndenta. 

HBN8HAW,  J.  Plaintiffs  bionght  their  ac- 
tion to  quiet  title  to  one  undivided  tenth  each 
in  certain  real  property  In  the  city  and  coun- 
ty of  San  Francisco.  Their  asserted  title  rest- 
ed upon  their  claim  of  heirship  as  children  of 
a  deceased  child  of  Tobe  Funkensteln,  their  pa- 
ternal grandmother,  their  father  being  Kew- 
man  Wolf,  a  son  of  the  said  Tobe,  who  prede- 
ceased her.  The  defendants  are  the  four  sur- 
viving children  of  Tobe  Funkensteln,  issue  of 
her  second  marriage.  They  answered  to  the 
same  effect.  They  asserted  prior  ownership 
In  the  property  In  their  mother,  and  alleged 
that  on  December  21, 1907,  she  made  and  exe- 
cuted to  them  her  deed  of  grant,  conveying- 
the  property  In  question  to  them,  her  four 
children,  as  tenants  in  common.  They  denied 
the  asserted  ownership  of  the  plaintiffs  in  and 
to  any  part  of  the  realty,  and  finally  pleaded 
prescriptive  title.  Trial  was  had,  resulting 
in  findings  and  judgment  In  favor  of  the  de- 
fendants. Plaintlti  Arturo  Wolf  appeals  from 
the  Judgment  (S.  F.  No.  7592).  Plaintiff  Maria 
Julia  Wolf  appeals  from  tiie  order  denj'lng  her 
motion  for  a  new  trial  (S,  F.  No.  7617).  In  its 
findings  the  court  declared  that  prior  to,  at 
the  time  of,  and  subsequent  to  the  making  of 
the  deed  to  her  four  children^  respondents 
herein,  Tobe  Funkensteln,  though  aged  in 
years,  possessed  all  her  mental  faculties,  and 
was  at  all  times  mentally  competent,  and 
that  at  the  time  of  and  In  the  making  of  the 
de^  she  "was  of  sound  mind  and  memory, 
and  not  acting  under  mistake,  duress,  fraud, 
menace,  or  undue  Influence  of  any  kind." 
The  principal  grievance  urged  upon  onr  at- 
tention on  the  appeal  from  the  Judgment  Is 
over  the  findings  above  quoted,  and  this 
means  simply  that  these  appellants  are  un- 
willing to  be  foreclosed  by  the  Judgment  In 
this  action  which  they  brought  from  further 
litigallug  issues  of  fraud  presented  by  Uiem 
and  determined  against  them  In  the  action. 
Nor  yet  are  they  willing  that  the  Judgment 
restraining  and  enjoining  them  from  further 
litigation  against  these  defendants  over  the 
titles  to  these  properties  should  be  allowed  to 
stand. 

[1]  Yet  what  are  the  facts?  The  defend- 
ants set  forth  their  title  1^  deed  from  their 
mother,  nie  law  gave  the  plaintiffs  a  repli- 
catitm  without  pleading  to  this  asserted  title. 
They  were  before  the  court  To  prevail,  they 
must  establish  the  Inflnnlty  and  insnfflclency 
of  this  written  instnunent.  It  was  not  only 
their  r^ht,  but  It  mis  their  duty,  so  to  do. 
In  evidence  and  in  ar^ftunent  they  attack  tlie 
deed  in  every  conceivable  way — nonexocu- 
tlon,  nondelivery,  fraud  In  its  'procurement. 
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forgery  by  Implication,  undue  Influence.  Un- 
der what  drcumBtances  was  this  evidence  ad- 
dressed to  and  admitted  by  the  trial  court? 
It  Is  shown  by  the  record  as  follows: 

"Mr.  LoBinsky:  In  order  to  get  this  record 
Btraight,  your  honor,  I  think  If  yoar  honor 
please,  we  are  entitled  to  introduce  now  in  evi- 
dence in  this  cause  any  evidence  which  will 
ahow  that  this  deed  was  not  signed,  any  evidence 
which  will  show  that  this  deed  wbs  procured  by 
fraud,  an;  evidence  which  will  show  that  this 
deed  was  procured  1^  menace,  undue  influenci> 
or  miBrepresaitation. 

"The  Oonrt:  Unqueationably  eo— granted. 

"Mr.  Lezinsky:  Alao  any  evidence  which 
would  show  what  the  intention  was,  or  If  there 
was  any  intention  whatever  on  the  part  of  Tobe 
Funkenstein  to  make  any  deed  to  these  defend- 
ants at  any  time  whatever. 

"The  Court:  Granted." 

There  Is  scarcely  a  page  oX  the  volumlnoos 
brief  presented  to  this  court  on  the  appeal 
from  the  order  refusing  to  grant  a  new  trial 
.  tliat  does  not  contain  either  some  direct  ar- 
gument as  to  the  fraud  of  these  defendants 
and  their  witnesses  In  procuring  the  deed,  or 
some  Innuendo  to  the  same  effect 

In  another  branch  of  this  litigation  where, 
notwithstanding  the  Injunctive  order  against 
so  doing,  Arturo  Wolf  attempted  by  a  new  ac- 
tion to  litigate  the  questions  ci  fraud,  and 
was  cited,  therefore,  in  contempt  of  the  In- 
junction In  this  case,  this  court  said  In  rela- 
tion thereto: 

"Furthermore,  the  injunction  here  granted 
was  not  in  fact  incidental  to  the  main  relief 
sought  It  was  a  substantial  and  inherent  part 
of  the  relief.  The  plaiotiffB  and  defendants 
were  seeking  to  have  title  quieted  against  each 
other."  Wolf  t.  Gall.  182  Pac.  115. . 

At  that  bearing  the  same  contraitiiHi  was 
made  as  la  bere  advanoed,  that  the  findings 
of  the  coort  were  -without  the  issues,  and  the 
dedsiou  is  determlnatlTe  against  the  cont^- 
tlon.  It  Is  abundantly  settled  that  under  Is- 
sues framed  as  here  the  plalntUfs  could,  as 
their  attorney  represented  to  the  court,  over- 
come the  effect  of  the  deed,  and  so  destroy 
its  validity  upon  either  equitable  or  legal 
ground.  Moore  v.  Cof  p,  119  CaL  436,  51  Pac. 
030;  Johnson  v.  Taylor,  150  Cal.  201,  88  Pad* 
908,  10  I*  R.  A.  (N.  S.)  818,  11©  Am.  8t  Rep. 
181;  Hermosa  Beach,  etc.,  Oo.  v.  Law  CreUlt 
^jOo.,  166  Pac.  22.  Here,  as  In  those  cases, 
these  defendants  sought  a  decree  determining 
that  the  plaintiffs  had  no  right  or  claim  In  or 
to  the  property  or  any  part  thereof,  establish- 
ing full  and  complete  title  in  themselves,  and 
enjoining  the  plaintiffs  from  ever  asserting 
any  further  claim  thereto. 

[2]  It  is  finally  urged  that  the  court  fell 
into  error  in  falling  to  find  upon  the  question 
of  title  by  prescription  tendered  by  defend- 
ants' answer.  Manifestly  that  failure  in  no 
wise  injures  this  appellant  If  the  finding  of 
record  title  in  the  defendants  and  the  decree 
establishing  the  same  are  good.  Smith  t. 
Smith,  ITS  CaL  725,  161  Pac  495.  To  this 
consideration  we  pass  in  the  appeal  No.  7592. 

Tobe  Funkenstein,  a  widow,  and  the  moth- 
er ot  plaintiffs'  &tber,  married  J«iUus  Funk- 


enstein, and  the  four  defendants  are  the  Is- 
sues of  that  marriage.  The  Funkensteins 
lived  In  San  Francisco,  where  the  father  and 
his  eldest  son,  Edward,  engaged  In  the  real 
estate  business  under  the  firm  name  of  J. 
Funkenstein  A  Son.  Tobe  Fnnk^istein 
brought  no  property  to  the  matrimonial  com- 
munity. The  firm  of  Funkenstein  &  Son  pros- 
pered. The  father  bought  real  property,  and 
when  he  died  this  property  had  been  con- 
veyed to  his  widow.  The  four  children  were 
adults  and  were  all  living  under  the  parental 
roof.  They  coDtinued  so  to  live  after  the 
death  of  tb^r  father.  Urs.  Funkeustdn  was 
uneducated  and  unversed  In  business.  Her 
activities  were  in  the  bom&  Daring  her  hus- 
band's life  he  and  bis  son  Edward  bad  man- 
aged all  of  the  business  affairs.  After  her 
husband's  death  her  son  Edward  omtlnaed  to 
do  so  and  to  conduct  business  under  tbe  orig- 
inal firm  name.  Tbe  bank  account  in  the 
name  of  J.  Funkenstein  A  Son  was  tbe  «ily 
bank  account  which  was  ever  maintained  in 
the  lifetime  of  the  father,  and  was  tbe  only 
one  maintained  after  tbe  father's  death.  The 
son  attended  to  all  of  the  business  affairs- 
renting,  leasing,  insurance,  mortgages,  etc. 
About  two  months  after  the  tether's  death 
the  mother  executed  the  deed  In  controversy 
to  the  four  children,  r^ident  under  her  roof. 
The  circumstances  of  Its  execution  are  In 
brief  as  follows:  WUUam  H.  Sharp  and  bis 
son,  WlUIam  B.  Sharp,  attorneys  at  law,  had 
been  tbe  attorneys  of  the  father  In  his  life- 
time. William  H.  Sharp  had  died.  WUliam 
B.  Sharp  continued  In  the  practice  of  the  law. 
Mrs.  Funkenstein  knew  him  and  his  father 
before  bim.  She  sent  for  bim  and  told  blm 
wbat  disposition  she  desired  to  make  of  bo* 
property;  that  she  desired  to  give  it  to  her 
four  children,  respondents  herein.  Under  ber 
Instntcttms  be  prepared  the  deed.  Sbe  bad 
known  him  from  chlldbood  and  called  blm 
"Willie";  trusted  him  as  the  family  -bad 
trusted  his  father  before  him.  He  prepared 
the  deed  expressly  as  sbe  directed.  The  na- 
ture of  this  deed  of  gift  was  fully  explained 
to  her  by  Mr.  Sharp,  that  to  make  It  effective 
she  must  part  with  title  by  d^very  of  the 
deed,  and  that  In  so  parting  with  title  sbe 
wonld  lose  ownership,  management,  and  con- 
trol of  the  property,  and  would  have  nothing 
further  to  say  In  regard  thereto,  and  ICnu 
Funkenstein  replied  that  her  husband  was 
dead,  she  knew  nothing  about  business  mat- 
ters, and  did  not  care  to  have  any  bother  with 
the  management  and  control  of  the  property. 
Mrs.  Funkenstein  could  not  write.  Sbe  made 
her  mark,  a  court  commissioner,  Judge  Joach- 
imsen,  also  a  personal  friend,  takixig  ber  ac- 
knowledgment and  writing  her  name,  to 
which  sbe  affixed  her  mark.  Judge  Joaddm- 
sen  bears  testimony  to  Mrs.  Funkensteln's 
full  understanding  of  ber  act.  The  deed  thus 
signed  and  acknowledged  was  banded  to  ber, 
and  she  in  turn  gave  It  to  ber  son  Edward, 
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saying  to  him,  "Now,  fid,  the  property  is 
youra."  Newman  Wolf,  her  aoa  by  the  for- 
mer marriage,  bad  proved  at  least  improvi- 
dent. If  not  diaaolute.  In  reference  to  that 
son  Mrs.  Funkensteln  aald  to  Mr.  Sharp  that 
she  proposed  to  continue  to  supply  her  sou 
Newman's  wants,  but,  If  she  should  die  before 
he  did,  to  Impress  upon  her  Boh  Edward  that 
he  should  carry  out  the  same  arrangements 
for  Newman's  support  The  son  Edward  took 
and  kept  possession  of  the  deed  and  contin- 
ued In  the  management  and  control  of  the 
properties.  The  family  lived  as  before.  Mrs. 
Funkenstein's  monetary  needs  were  not  large. 
They  embraced  her  charitable  donations,  her 
gifts  to  her  son  Newman,  and  a  small  amount 
for  pin  money,  all  ot  which  she  received. 
While  the  deed  was  not  placed  of  record,  no 
concealmoit  of  its  existence  was  made,  axvA  In 
some  Instances  Oie  diUdren  joined  In  the 
mortgage  or  mortgage  notes  given  on  the 
property. 

It  wonld  unduly  and  uselessly  prolong  this 
discussion,  It  would  extend  this  <vlnlen  Into 
the  lengths  of  the  briefs,  to  discuss  aa  ap- 
pellant seeks  to  have  us  do,  the  asserted  con- 
flicts In  the  evidence,  to  analyze  the  Infer- 
ence«  of  unfair  dealings,  fraud,  and  forgery 
which  we  are  asked  to  draw. 

It,  4]  Our  province  as  a  court  of  review  is 
fended  when  It  is  shown  that  there  Is  clear 
and  substantial  evidence  to  support  a  finding 
which  the  trial  Judge  has  made,  and  such  evi- 
dence as  has  been  indicated  In  the  fbr^olng 
outline  Is  abnndantly  present  In  this  case. 
Giving  the  utmost  weight  to  all  that  can  be 
JnsUy  claimed  tondilng  the  acts,  disclosures, 
or  nondisclosures  of  these  defendants,  and  In 
especial  to  the  argument  that  the  course  of 
conduct  of  these  defendants  In  relation  to  the 
property  was  at  variance  with  their  conten- 
tion that  they  were  the  owners  thereof,  all 
this,  at  most,  raises  but  a  conflict  in  the  evi- 
dence, and  is  not  sufficient  to  overcome  the 
finding  of  due  execution,  transfer,  and  dellv- 
ery  of  the  deed  by  which  Mrs.  Funkensteln 
conveyed  to  her  children  all  of  her  title  In  her 
prqperl?.  FoUmer  v.  Bohrer,  168  GaL  757, 
U2  Fae.  644;  Smith  v.  Smith,  173  GaL  780, 
Ifil  Pac  486;  Gernon  r.  Siason,  21  GaL  App. 
123,  181  Pac.  85.  The  record  is  replete  with 
ezoeptiona  to  the  rulings  ot  the  court  iipan. 
evidentiary  matters.  It  would  be  a  ftnltless 
labor  to  review  them  all.  But  few  of  these 
mattOTs  call  for  apedflc  attenUon. 

[I]  A  writing  expert  was  being  Interro- 
gated in  the  apparent  ^ort  to  bring  forth 
from  his  examination  of  the  cross  made  by 
Mrs.  Fuukouteln  in  attestation  ot  the  gen- 
ulness  ot  her  signature  that  the  mark  was 
made  by  somebody  else,  or  that  somebody 
else  directed  the  peu.  We  do  not  perceive, 
nor  are  we  told,  bow  an  expert  in  handwrit- 
iug  conld  bear  evidence  upon  the  mattur,  and 


can  Quite  understand  the  couH's  remark  in 
ruling  upon  it: 

"Whether  or  no  Mmebody  dse  held  the  pen, 
I  draw  the  line  there;  I  can't  stand  for  it" 

[I,  7}  An  eCTort  was  directed'  to  show  by 
expert  testimony  that  one  of  the  defendants, 
Charles  F.  Gall,  had  prepared  the  deed,  which 
was  typewritten,  and  It  was  sought  to  show 
by  a  purported  expert  on  typewriting,  not 
that  the  deed  had  been  typed  on  a  particular 
kind  of  machine,  but  that  it  bad  tieen  typed 
upon  a  particular  kind  of  machine  by  the  de- 
fendant Chaples  F.  Gall.  Of  course,  ^rpewrlc. 
Ing  Is  not  handwriting.  S&itate  of  Dreyfus, 
166  Pac.  041.  Bq;iert  testimony  is  allowed 
under  our  Gode  concernli^  (he  handwrltli« 
of  a  person.  Gkjde  Glr.  Proc.  S  1870,  subd. 
8.  But  In  addition  to  this  It  was  immaterial 
whether  or  not  Charles  F.  Gall  did  type  the 
deed,  and,  assundng  for  the  moment  that 
there  are  dharactorlstlcs  in  typewriting  which 
would  caiable  an  expert  to  say  who  had  or 
had  not  done  a  given  piece  of  work,  the'  In- 
quiry was  unimportant  to  the  case.  A  great 
number  of  these  objections  are  hosed  upon 
the  court's  asserted  refusal  to  admit  evidence 
declared  to  he  admisdhle  in  WUllams  v. 
Kldd,  170  Gal.  681,  161  Paa  1,  Ann.  Cn. 
1916B,  708.  The  complaint  Is  not  well  fomid- 
ed.  The  trial  court  opened  the  door  wide  to 
all  legitimate  evidence  bearing  npoo  the  dec- 
larations and  conduct  of  Mrs.  Funkensteln 
In  reference  to  the  properties  before  and  aft- 
er the  making  of  the  deed,  and  also  to  the 
acts,  conduct  and  declarations  of  the  re* 
spondents  in  relation  thereto. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  MELVIN,  J.;  LOBIGAN,  J. 


CBOUGH  et  aL  v.  SHAFER  et  aL    (L.  A. 

3960.) 

(Supreme  Court  of  California.    Dec.  31,  1917. 
Behearing  Denied  Jan.  2S,  1918.) 

\  JUDGHEHT  «=»470— CotXATEEAL  ATTACK. 

A  Judgment  by  a  court  having  jurisdiction  of 
the  person  and  subject-matter,  not  void  or  in- 
valid  on  its  (ace,  cannot  be  collaterally  at- 
tacked. 

2.  Taxation  «=>661-'Notice  or  Tax  Salx 
— Poamwo. 

Under  Pol.  Code,  |  8887,  reouiring  pablisb- 
ed  or  posted  notice  of  tax  sale,  tlie  notice  which 
is  to  be  kept  conaplcuously  posted  upon  the 
land  is  required  only  when  the  method  of  no* 
tice  by  posting  is  adopted. 

3.  judquent  «=>707  —  conclusivkness  — 
Pabtieb. 

A  judgment  does  not  affect  a  subsequent 
action  between  different  parties  and  InTolTin^ 
different  facts. 

4.  Taxation  <3=659— Noncx  ox  Tax  Sale 
— Mailiho. 

Under  Pol.  Code,  8  3897,  requiring,  in  addi- 
tion to  published  or  posted  notice  of  tax  sale, 
mailing  of  copy  of  the  notice  to  the  party  to 
whom  the  land  was  last  assessed,  and  section 


4s»T(«  otliv  otsea  les  sams  topto  laS  KBT-NUHBKB  la  aU  Ksr-Numtwrsa  Dlgerta  anft  Indtxa 


Digitized  by 


Google 


1020 


100  PACimc 


BEPOSTBR 


(CaL 


•1600,  reqolrtoj  t&e  addresi  If  known  to  b«  en- 
tered on  the  assesBment  roll,  evidence  estab- 
lisbinff  a  i;ealdence  of  the  laat-asBessed  owner, 
apart  from  anj  knowledge  oSiciall?  cbargea- 
ble  upon  the  tu  collector,  will  not  be  permit- 
ted to  estabUah  Qlesal  failure  to  mail  the  no- 
Ug«. 

9.  Taxahoh  «=»66&-Nono>  of  Tax  8axj>— 
Mailing. 

Under  such  statute,  the  tax  collector  is  not 
required  to  resort  to  anr  other  source  of  in- 
formatioD  to  learn  the  address  of  the  last-as^ 
sesBed  owner  than  that  given  by  the  assessment 
book. 

61  Taxation  <S=>734(9)  —  Notice  of  Tax 
Sale— Mailino  . 
Pol.  Code,  I  3897,  requires  published  or 
posted  notice  of  tax  sale,  and  mailing  by  the 
tax  collector  of  a  copy  of  the  notice.  By  regis- 
tered mail,  to  the  party  to  whom  the  land  was 
last  assessed  next  before  the  sale,  at  his  last 
known  post  office  address.    Section  S650  re- 

auirea  the  address,  if  known,  to  be  entered  on 
le  assessment  roll.  Section  3661  requires  the 
keeping  of  an  index,  showing  the  name  of  the 
taxpayer,  but  does  not  require  the  index  to  abow 
the  address.  On  an  assessment  roll  there  ap- 
peared, with  reference  to  certain  property,  a 
name  with  an  address  "687  Burlington  avenue." 
Tinder  the  index  appeared  in  reference  to  the 
same  property  the  same  name  with  same  ad- 
dress ^'687  Burlington  street,  L.  A."  The  tax 
collector  sent  no  notice  to  the  person  named  in 
the  assessment  roll  and  index.  It  appeared  that 
the  Los  Angeles  post  office  wonid  not  have  re- 
ceived for  regiatration  a  letter  with  the  ad- 
dress "687  Burlington  avenue."  no  dty  or  town 
of  destination  being  thereon  given.  Held  that, 
since  the  tax  collector  could  not  have  register- 
ed and  mailed  the  notice,  bis  failure  to  do  so 
for  lack  of  official  knowledge  of  the  residence 
was  justifiable  in  point  of  law  and  did  not  in- 
validate the  tax  deed  of  the  proper^. 
7.  Taxation  «=>77S  —  Oonci.U0Itbnew  of 
Recitals  in  Tax  Deed. 
Where  recttals  in  tax  deed  to  the  state  are 
sufficient,  they  are  conclusive. 

In  Bank.  Appeal  from  Superior  Court, 
lios  Angeles  County;  Curtis  D.  Wilbur. 
Judge. 

ActioQ  by  George  W.  Crouch  and  another 
agftinat  Sevelln  E.  Sbafer  and  others.  From 
order  denying  new  trial,  defendants  ap- 
peal.  Affirmed  as  to  named  defendant,  and 
reversed  as  to  certain  other  defendants. 

Walter  J.  Hoi^an  and  Sam  B.  Dannls,  both 
ot  Lob  Angeles,  for  appellants.  Crouch  & 
Oronch,  of  Los  Angeles,  for  respondents. 
U.  S.  Webb,  Att7.  Gen.,  amicus  curls. 


HENSHAW,  J.  Defendant  Shafer  held  the 
record  title  to  the  real  property,  ownership 
of  which  la  here  In  controveiisy.  Plaintiffs' 
title  rests  upon  a  sheritt's  deed  made  after 
foreclosure  of  tbe  lien  of  a  street  assess- 
ment upon  this  pn^rty.  In  which  acticm 
tbe  predecessor  In  Interest  of  defendant  Sha- 
fer was  Impleaded  and  aienred  as  a  party  de- 
fendant. Buffered  default  and  an  adverse 
jadgment.  Defendants  Campbell  and  Smith 
deralgn  title  through  a  tax  deed  from  the 
state  antedating  the  lien  of  the  street  as- 
sessment. 

[1]  Ai^Uant  Shafer's  contentions  may  be 


disposed  of  with  brevity.  His  attack  up<»i 
plaintiff's  title,  in  which  he  Is  joined  by  his 
fellow  defendants,  amounts  to  but  a  collat- 
eral attack  upon  a  Judgment  rendered  by  a 
court  having  Jurisdiction  of  the  person  of 
the  defendant  and  the  subject-matter  of  the 
action.  The  Judgment  is  neither  void  nor 
invalid  upon  Its  face,  and  such  a  collateml 
attack  will  not  be  listened  to.  Wood  v.  Jor- 
dan, 125  Cal.  261,  57  Pac,  997;  Brush  v. 
Smith,  141  Cal.  466,  75  Pac.  55;  Emery  v. 
KIpp,  154  Cal.  83,  97  Pac.  17,  19  L.  R.  A.  (N. 
S.)  983,  129  Am.  St.  Rep.  141,  16  Ann.  Oas. 
792 ;  Crouch  v.  Miller,  109  Cal.  341,  14«  Pac. 
880. 

it\  As  between  plaintiffs  and  defendants 
Campbell  and  Smith,  the  controversy  is  over 
the  validity  of  the  tax  deed  through  which 
tbe  latter  deralgn  title.  The  court  found 
with  the  contentions  of  the  plaintiffs  that 
It  was  invalid.  The  principal  Irregularities 
amounting  to  Illegalities  ui^|»d  ag^st  the 
validity  of  the  tax  deed  are  twa  Sectioa 
3897  of  tbe  Political  Code  at  the  time  of  tbe 
proceedings  required  tbe  tax  collector  abont 
to  sell  the  property  to  "give  notice  of  sndi 
sale  by  first  poUUilng  a  notice  tor  at  least 
three  successtve  wedu  in  smne  newspapw 
published  in  the  county,  or  dty  and  coanty» 
or  If  there  be  no  newspaper  published  there- 
in, then  by  posting  a  notice  In  three  con- 
spicuous places  In  the  county,  •  •  •  one 
of  which  shall  be  at  the  United  SFhtes  post 
office  nearest  the  land,  In  additlcm  to  a  no- 
tice consplcuonsly  posted  on  the  land  itself 
for  the  same  period."  Still  further,  that  "It 
shall  be  the  duty  of  the  tax  collector  to 
man  *  *  *  a  coiiy  of  said  notice,  post- 
age fbereon  prqtald  and  registered,  to  the 
party  to  whom  the  land  was  last  assessed 
next  before  the  sale,  at  his  last  known  post 
office  address."  PoL  Code,  |  3897.  Tt»  no- 
tice In  this  instance  was  by  publication,  but 
In  addition  to  publication  the  tax  collector 
did  not  i>ost  a  notice  conspicuously  on  tbe 
land.  Smith  v.  Furlong,  160  CaL  S22,  117 
Pac.  627,  upon  which  reliance  Is  placed  to 
sapport  tbe  holding  that  the  posting  of  such 
notice  upon  the  land  is  required,  even  when 
publication  Is  had,  has  been  misunderstood 
in  this  respect.  Hie  language  ({noted  and 
relied  upon  from  page  S24  of  160  Cel.,  117 
Paa  527,  of  the  decision  In  Smith  t.  Fur- 
long, was  not  addressed  to  an  analysis  of 
the  section  touching  the  requirements  of 
the  posting  of  notices.  It  was  a  mere  skel- 
etonized summarization  of  the  section,  de- 
signed only  to  illustrate  the  proposition 
which  this  court  then  had  under  considera- 
tion, which  was  the  requirement  as  to  the 
mailing  of  the  notice,  and  this  is  dearly  ea* 
tabllshed  by  the  context.  However  inar- 
tlflclal  It  may  be  thought  that  the  language 
of  section  3897  is,  nevertheless  it  dearly  ap- 
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pears  t&at  the  notice  which  Is  to  be  kept 
conspicuously  postcid  upon  the  laiid  Is  re- 
quired ouly  when  the  method  of  notice  by 
posting  la  adopted. 

[3-81  Section  3650  of  the  Political  Code 
requires  that  the  address,  If  known,  shall 
be  entered  on  the  assessqaent  roll.  In  this 
case  it  Is  shown  that  on  the  assessment  roll 
appeared  the  name  of  "Mary  B.  Bcott,  687 
Burlington  Avenue."  Under  the  Index  re- 
quired to  be  kept  by  law  (section  3651)  ap- 
peared in  reference  to  the  same  property 
'^ry  B.  Scott,  667  Burlington  Street,  L.  A." 
TbB  law  does  not  require  the  index  to  show 
the  address.  Mary  B,  Scott  was  the  person 
to  whom  the  land  was  last  assessed  and  to 
whom  notice  should  have  been  sent.  If  her 
address  was  known  to  the  tax  collector.  He 
sent  no  notice,  and  the  question  la  whether 
the  informatkn  before  him  was  snidi  as  to 
call  for  the  mailing  of  the  notice  as  matter 
of  law.  This  consideration  is  not  at  all 
affected  by  the  decision  ot  this  court  In 
CampbeU  v.  Shafer,  162  Oal.  206.  121  Pao. 
737,  though  In  that  case  the  same  tax  title 
to  the  same  laitd  waa  iDTtdTed.  Ibese  plain- 
tUEs  were  not  partle*  to  tbat  aetlcm,  not, 
as  manifestly  appears  from  the  opinion,  were 
the  facts  there  before  this  court  the  same 
as  the  admitted  facts  bare  presented.  In 
the  former  case  all  that  was  shown  as  to 
the  residence  of  the  defendant  was  from 
evidence  resting  in  parol  that  Mary  B.  Bcott 
bad  in  fact  resided  in  Xjos  ihngdes  for  a 
nnrober  of  years,  and  of  coarse  evidence  es- 
tablishing a  reaidrace  apart  from  any  knowl- 
edge offidaliy  chargeable  tipiw  tbe  tax  tsoi- 
leetor  will  not  be  permitted  to  estabUsb  an 
Illegal  failnre  to  mall  the  notice.  Krotser  t. 
Douglas,  16B  CaL  49,  124  Paa  722.  Xor  yet 
was  It  the  legal  duty  of  tbe  tax  collector  to 
resort  to  any  other  source  of  information 
to  learn  this  address  than  tbat  given  by  tke 
assessment  boipk.  Kehlet  v.  Bergman,  162 
Gal.  217,  121  Pac.  dl8;  Krotzer  v.  Douglas, 
supra.  Our  law  touching  the  mailing  of 
these  notices  is  peculiar,  in  that  it  requires 
that  the  notice  mailed  shall  be  registered. 
It  might  well  be  held,  without  this  require- 
ment of  registration,  that  the  information 
contained  upon  the  assessment  book  "Mary 
B.  Scott,  687  Burlington  Avenue"  made  it  tbe 
duty  of  the  tax  collector  to  send  out  his 
notice  by  mail  to  that  address,  whether  com- 
plete or  Incomplete,  whether  or  not  the 
mailed  notice  would  reach  its  destination. 
Bnt  a  different  element  Is  Imported  Into  the 
case  by  the  requirement  of  registration,  and 
It  is  in  evidence  from  Uie  deputy  postmas- 
ter of  Los  Angeles  tbat  bis  office  would  not 
have  received  for  registration  a  letter  with 
the  address  as  above  indicated,  no  city  or 
town  of  destination  being  thereon  given. 
Tbe  nnescapable  conclusion  is  that  the  tax 
collector  could  not  have  registered  and  mail- 
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ed  tbe  noUce,  and  bis  fiillare  to  do  so  for 
lack  of  official  knowledge  of  reddence  was 
therefore  a  jnsttfiable  teilnre  In  point  of  law. 

[7]  The  Ifarther  objections  of  respondents 
to  the  deed  of  the  tax  collector  to  tbe  state 
are  without  force.  The  recitals  In  tbat  deed 
are  made  conclusive.  Krotaer  t.  Douglas, 
supra.  Those  recitals  are  sufficient,  and  re- 
spondents' attempts  to  show  certain  techni- 
cal informalities  In  the  recitals  are  without 
avail.  It  follows  here^om  that  defendant 
Shafer  Is  without  title  In  that  his  predeces- 
sor In  Interest,  while  the  owner  of  the  prop- 
erty, was  divested  of  ownership  by  virtue  of 
the  tax'  deed ;  second,  that  the  tax  deed  to 
defendant  from  the  state  was  sufficient  to 
vest  title  of  the  property  in  Campbell  and  his 
successors  In  interest;  third,  that,  the  title 
by  tax  deed  being  good.  It  admittedly  follows 
that  plaintiffs'  title,  resting  upon  a  sberlff's 
deed  under  foreclosure  against  Shafer,  at  a 
time  when  Campbell  held  title,  is  Invalid. 

Wherefore  the  order  denying  a  new  trial 
Is  affirmed  as  to  appellant  Shafer,  and  re- 
versed as  to  appellants  Campbell  and  Smith. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  SLOSS,  J.;  VICTOR  E.  SHAW,  Judge 
pro  tern. 


BAAOK  et  oL  T.  SAN  FEBNANDO  MISSION 

LAND  GO.  et  al.   (U  A.  4128.) 
(Snprsme  Coort  of  Calif omia.   Dec  31,  1917. 
Beheartaig  Denied  Jan.  28,  1B18.) 

1.  Watkbs  and  Watkb  Oouas^  «=»89  ~ 
"Wash"  or  Stbeail 

The  "wash"  of  a  stream  is  tbat  part  of  its 
cone,  formed  where  a  mountain  stream  de- 
boudiea  onto  the  level  lands,  which  has  re- 
mained desert 

2.  Watebs  and  Watu  Goubses  ^8d— Bbd 
or  Stbiam— CoNsraucTioK  of  Call— Cen- 
teb  Line  or  Cbeek  ob  Wash. 

The  call  of  a  de«d.  "the  center  line  of  eald 
P.  creek  or  wash,"  calls  for  the  center  line  of 
the  creek  channel  where  the  creek  bad  a  de- 
fined channel,  and  for  the  center  line  of  the 
wash  it  a  well-defined  channel  did  not  exist. 

3.  Appeal  and  Bkkob  «53l011(l)— Review 
—Finding  ot  Fact. 

Finding  on  confficting  evidence,  as  to  loca- 
tion at  a  prior  time,  of  a  creek  channel,  is  not 
reviewable. 

Department  2.  Appeal  from  Superior 
Coort,  Los  Angeles  County;  Frank  G.  Fin- 
layson.  Judge. 

Action  by  Peter  Haack  and  others  a^lnst 
the  San  Fernando  Mission  Land  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed. 

Tanner,  O'Dell  &  O'Dell  &  Taft,  of  Los 
Angeles,  for  appellants.  Avery  &  French 
and  R.  M.  Wldney,  all  of  Los  Angeles,  for 
respondents. 

HFNSHAW,  J.  In  an  action  to  quiet  title 
bron^t  by  plaintiffs  against  defendants  the 
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real  controTeray  was  over  tbe  boundary  line 
■between  their  respective  land  holdings. 
Plalntlfffi  prevailed  la  their  contention  as  to 
the  location  of  this  boundary  line,  and  de- 
fendants have  appealed.  The  call  In  the 
-deed  to  plalntUIs'  land  which  gives  rise  to 
this  controTersy  la  "the  center  Une  of  said 
Pacoima  creek  or  wash  as  the  same  existed 
-on  the  14th  day  of  June,  1882."  It  is  conced- 
ed that  plaintiffs  own  the  land  to  the  east  of 
that  line  wherever  It  may  be  located. 

[t]  The  word  "wash"  employed  In  the  de- 
scription belongs  neither  to  the  terminology 
of  geology  nor  of  law.  It  Is,  however,  a  word 
in  popular  usage  in  the  southern  part  of  the 
state,  and  as  used  is  quite  capable  of  defini- 
tion. Tbe  streams  in  the  southern  part  of 
the  state  rising  in  the  mountains  flow 
through  narrow  and  often  deep  channels 
livith  sharp  grades  until  they  debouch  onto 
the  level  lands  below.  They  are  torrential 
In  character,  carrying  great  quantities  of 
water  during  the  heavy  rains  In  winter  and 
becomhig  itartlany  or  wholly  dry  during  tbe 
rainless  season.  At  times,  cloud-bursts  or 
long-continued  heavy  rains  in  the  mountMns 
cause  these  streams  to  overflow  their  banks 
in  the  valley  lands  below  and  flood  the 
neighboring  country.  In  the  torrential  sea- 
son these  streams  bring  down  from  the  moun- 
tains, and  for  centntles  have  brought  down, 
boulders,  smaller  atones,  gravd,  and  sand, 
and  as  the  velocity  of  the  waters  so  moving 
and  carrying  these  earthy  matter*  Is  arrest- 
ed upon  entering  the  plains,  tiuy  begla,  mt- 
der  familiar  laws,  to  deposit,  first,  tbe  heavy 
boulders  at  and  near  the  monfli  of  tbe  can- 
yon, or  mountain  passen.  down  whldi  fhey 
have  descended;  next  tlie  smalls  rocks,  next 
the  gravel,  and  Anally  the  sands.  Natural- 
ly, the  greatest  of  these  depoeits  Is  bdow 
and  near  to:  ^  canyon  mouth,  .and  they 
spread  out  tftnwlse,  lessening  In  depth  and 
thickness  nntil  finally  they  feather  out  Into 
nothingness.  Oeolc^cally,  the  whole  area  of 
land  thus  affected,  being  built  up  of  ttiese 
d^iKwIts,  Is  known  as  tbe  "cone"  of  the 
stream.  The  "wash,"  though  bearing  rela- 
tion to  tbe  cone,  is  not  synonymous  with  it. 
As  these  conditions  of  increased  winter  flow 
occur  every  year,  and  as  eacb  year  is  brought 
down  and  deposited  debris  of  tbe  character 
described,  it  results  in  creating  upon  the 
lower  reaches  of  the  stream,  always  at  the 
point  where  tbe  waters  first  flow  onto  the  lev- 
el laud,  and  at  times  In  other  parts  of 
the  river  bottom,  rocky,  gravelly,  and  sandy 
stretches  of  waste  lands,  desolate  to  the 
eye  and  nourishing  little  or  no  vegetation; 
In  brief,  a  tiny  desert  It  Is  tliis  sandy, 
rocky,  gravelly,  boulder-^bestrewn  part  of 
the  river  bottom  which  is  known  as  the 
wash.  Tbe  wash  is  not,  of  course,  con- 
terminous with  tbe  cone.  It  frequently  hap- 
pens that  in  tbe  lapse  of  centuries  tbe  outer 
portions  of  the  cone  have  accumulated  suffi- 
cient humus  to  create  a  fertile  and  fruitful 


soil  raised  above  the  danger  of  ordinary 
flooding,  Through  tbe  wash  tbe  waters  of 
the  stream  find  tfaeir  way.  ]Dnder  the  con- 
ditions outlined  It  Is  quite  apparent  that  the 
ctiannel  of  the  stream  will  move  about  in  this 
wash.  An  Impediment  at  tbe  head  of  the  old 
channel  may  cause  a  diversion;  an  obetmc- 
tion  at  the  lower  part  of  tbe  old  dEiannel  will 
cause  Its  rapid  filling  with  dCbris,  and  so  to 
time  force  tbe  stream  to  leave  it  and  make 
fbr  Itself  a  new  way.  Frequently  then,  tlie 
channel  of  tbe  stream  rtilfts  in  tbe  wash, 
and  sometimes  for  no  small  distances  a  well- 
defined  channel  Is  entirely  lost,  the  waters 
wandering  over  the  surface  of  the  wash  In 
small  rivulets,  seeping  through  the  gravels, 
and  coming  together  within  banks  and 
boundaries  at  some  lower  -point  Usually, 
however,  somewhere  throusb  the  wash  rons 
a  well-deflned  channel. 

it,  I]  Tbe  court  construed  the  language  of 
tbe  deed  above  quoted  as  calling  for  the  cai- 
ter  line  of  the  creek  channel  where  the  creek 
had  a  defined  channel  and  for  the  oenta  line 
of  tbe  wash  If  a  well-defined  duumel  did  not 
exist  In  this  the  trial  court  was  ungue*- 
tlonably  ri|^t,  and  under  this  constroctlon 
evidence  was  adduced  by  tbe  plaintiffs  to 
show,  first,  that  this  creek  bad  a  weU-deOned 
channel  through  the  wash,  and,  second,  tbe 
location  of  this  well-deflned  duannel  at  the 
time  called  for  In  tbe  deed.  Of  onuse,  tbdr 
evidence  In  tbis  bdialf  was  met  by  ooanter 
and  conflicting  evidence  upon  the  part  of  tbe 
defendants  and  appellants,  raw  creA  disnnd 
as  fixed  by  plalndfls  and  reaptrndenta  wu 
much  farther  to  tbe  west,  and  therefore  gave 
them  more  land  than  the  diannel  as  tbe  de- 
fendants and  appellants  would  have  tbe  court 
dedare  it  to  have  existed,  for  the  channel  of 
1882  is  not  at  all  the  present  day  channd. 
mie  court's  finding  tbos  made  cannot  bert  be 
disturbed. 

Another  contention  of  appellants  is  tbat  In 
1882  Pacoima  creek  had  no  well-deflned  dmn- 
nel  through  the  wash,  and  tbereA>re  tbe  cen- 
ter line  of  the  wash  should  have  been  fixed 
by  the  court  as  the  true  line.  But  we  tblnk 
the  construction  put  upon  the  call  was  tbe 
true  one  and  as  Pacoima  creek,  so  the  conrt 
found,  did  bave  a  channel  tbrongh  tbe  wadi, 
the  center  line  of  that  Channel  fixed  and  con- 
trolled the  question  of  the  boundary.  An- 
other contention  of  appellants  is  that  a  line 
substantially  the  center  line  of  the  wash  had 
been  accepted  as  the  true  boundary  line  by 
all  tbe  litigants  either  in  person  or  by  their 
predecessors  in  interest.  But  touching  tbis 
matter  it  is  sufficient  to  refer  to  the  testl- 
nxHiy  of  but  one  witness,  himself  one  of  tbe 
plaintiffs,  Mr.  Wldney.  This  testimony  Is  to 
the  effect  that  Mr.  Porter,  one  at  the  prede- 
cessors in  interest  of  the  defendants,  ouployed 
an  engineer  to  survey  and  delimit  the  bound- 
ary line,  Instructing  him  to  fix  the  boundary 
line  as  the  cwter  line  of  the  wash ;  that  the 
snrv^r  so  advised  Mr.  Wldneiy  and  said 
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that  he  woidd  give  him  a  oopr  of  the  map 
when  oonipleted  If  he  desired  it  Mr.  Wid- 
ney  declined  even  to  see, the  map,  saying  that 
BurvesB  of  that  klod  were  worthless,  did  not 
Interest  him,  and  he  did  not  care  to  be  both- 
ered with  it 

This  appeal  la  based  wholly  upon  the  con- 
tention of  the  insufficiency  of  the  evidence  to 
support  the  findings.  We  have  snfflclently  in- 
dicated what  the  supporting  evidence  Is,  and 
that  It  is  ample  to  uphold  the  findii^m  which 
the  coort  made. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  MBLVIN,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tern. 


McOALEB  T.  McCALBB.   (L.  A.  3977.) 

(Supreme  Court  of  Galifomia.    Dea  31,  1017. 
Behearing  Denied  Jan.  23,  1918.) 

1„  Divoao  «=»219— Alimont— FiNAI.  JUDO- 
HKiraB— Uattebs  Adjudicaixd, 
A  final  judgment  on  the  merits  In  a  di- 
vorce action  terminates  alimonj  granted  pen- 
dente lite;  hence  the  iuclnsion  in  a  judgment  of 
an  order  discontinuing  each  alimony  Is  without 
effect,  and  the  striking  of  such  matter  on  mo- 
tion does  not  revive  the  alimony,  but  on  pro- 
ceedings for  a  new  trial  a  new  appUcation  for 
alimony  most  be  made. 

2.  OONTBICFT  «a»20— OBDKBS  TO  PaT  MoITET 

— GLAurr  or  Ousr. 
One  who  Is  ordered  by  a  court  to  pay  immey 
to  another,  on  pain  of  imprisonment  If  he  fails, 
is  entitled  to  a  formal  expression  bv  the  court 
(ME  such  order,  stated  clearly  enougn  to  enable 
a  person  of  ordinary  Intelligence  to  know  what 
be  Is  to  do,  and  he  should  not  be  obliged  to 
resort  to  Inferences  or  Implication  to  ascertain 
a  duty  or  obligatiw  ot  that  diaracter. 

In  Bank.  Appeal  from  Sup^or  Court, 
Santa  Barban  County;  Leslie  R.  Hewitt, 
Judge. 

Action  by  Effie  G.  McCaleb  against  Wil- 
liam H.  McCaleb.  Judgment  for  defendant. 
Prom  an  order  denying  a  motion  tor  an  order 
directing  the  issuance  of  an  ^ecntlon  for 
alleged  delinquent  alimony,  plalntUT  appeals. 
Affirmed. 

See,  also  (App.)  168  Pac.  1W5. 

Canfleld  &  Starbucfc  and  Eugene  W.  Sqoler, 
all  of  Santa  Barbara,  tor  aK>ellanL  Benja- 
min F.  Thomas,  ot  Santa  Barbara,  for  re- 
spondent. 

SHAW,  J.  On  September  29,  1910,  the 
court  below  duly  made  an  order  in  this  ac- 
tlm  requiring  the  deftendant  to  pay  to  the 
plaintiff  "In  advance,  as  alimony  while  this 
action  l8  pending,  the  sum  of  flO  a  week 
commencing  on  the  date  hereof,  to  enable 
Bald  plalntifl  to  support  herself." 

The  cauaa  waa  tried  in  November,  1910, 
and  cm  December  27,  IBIO,  the  court  render- 
ed its  Judgitt«it  denying  the  plaintlfTs  pray- 
er for  divorce  and  for  the  custody  of  the 


children  and  declaring  "Oat  the  allowance 
of  $10  per  week  to  said  plaintiff  for  alimony 
pendente  lite  be,  and  the  same  Is  hereby,  dls- 
contlnned  from  the  date  of  the  announcement 
of  this  decision  from  tbe  bench,  to  wit,  De- 
cember 27,  1910." 

For  some  unexplained  reason  this  judg- 
ment was  not  entered  until  January  27,  1912. 
Proceedings  by  motion  were  then  immediate- 
ly begun  by  the  plaintiff,  apparently  under 
section  663  of  the  Code  of  Civil  Procedure, 
to  vacate  this  Judgment  and  enter  upon  the 
findings  another  and  different  judgment,  par- 
ticularly a  different  judgment  regarding  the 
custody  of  the  children  and  discontinuance 
of  the  alimony.  This  motl<Hi  was  denied  as 
to  the  custody  of  the  children  and  granted 
as  to  the  discontinuance  of  the  alimony,  and 
thereupon  the  previous  judgmeut  was  set 
aside,  and  another  Judgment  was  entered 
precisely  In  t2ie  words  of  the  first  judgment, 
except  tbat  the  above-Quoted  passage  declar- 
ing that  the  allowance  for  alimony  be  dis- 
continued was  entirely  omitted.  This  second 
Judgm^t  was  entered  on  March  27,  1912. 
Thus,  as  finally  entered,  the  Judgment  was 
sll^t  on  the  subject  oS  alinumy  and  mainte- 
nance. 

Plaintiff  then  Instituted  proceedings  for  a 
new  trial  of  the  cause,  In  pursuance  whereof, 
on  Mar<di  20,  1913.  her  motion  for  new  trial 
was  granted.  No  new  or  additional  order  re- 
lating to  alimony  was  made.  There  was  an- 
other trial  in  July  or  August,  1913,  upcm 
which  another  Judgment  against  the  plaintiff 
was  made  and  entered,  lliereupon  she  mov- 
ed the  court  for  an  order  directing  the  issu- 
ance of  an  execution  tor  the  collection  of  the 
alimony  which  she  claimed  had  accrued  un- 
der the  original  order  from  January  22, 1912, 
to  July  21,  1913.  a  period  of  79  weeks,  in- 
cluding the  week  beginning  on  the  last-named 
date,  and  amoimting  to  |790i.  It  Is  not  claim- 
ed that  any  payments  were  made  thereon 
during  that  period.  This  motion  was  dented 
on  April  18,  1914,  whereupon  the  present  ap- 
peal was  taken  from  tbe  order  denying  tbe 
same. 

The  plaintiff  oontends  tbat  the  order  for 
alimony,  by  its  terms,  was  to  continue  In 
force  after  the  Judgment  on  tbe  merits  until 
all  proceedings  for  new  trial  or  appeal  were 
dlq^Dsed  of  by  a  final  ded^m  on  avpeal,  or 
by  t|ie  expSratton  of  the  time  for  appeal  or 
motion,  if  no  appeal  were  ttikea  and  no  pro- 
ceedtnie  tat  snch  motion  were  instituted. 
3%l8,  It  Is  claimed,  la  the  effect  of  the  words 
"while  this  action  la  pendinf,"  Inserted  in 
tbe<Hrder. 

[1]  Tbe  oinal  purpoae  of  an  order  of  this 
character  la  to  make  provision  for  the  wife's 
support  until  the  decision  of  tbe  cause  on  the 
merits.  Upon  the  trial  on  the  merits  the 
court  will  receive  full  knowledge  of  the  con- 
dition, abllltlea,  and  drcumstancea  of  the 
respective  parties,  and  may  then  advisedly. 


4»For  other  cues  see  how  topic  ud  b:II[T-N1I]CBBB  m  all  K^-Numbered  Digests  and  IndezM 
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adjudge  what  is  lawful  and  Just  to  each  of 
them  with  respect  to  the  right  to  the  divorce 
and  the  right  of  the  wife  to  alimony,  if  a 
divorce  Is  gratited,  or  to  maintenance  if  a 
divorce  1b  denied-  Such  6nal  adjudication 
Is  the  ultimate  object  of  the  action  and  It  Is 
for  that  purpose  that  the  trial  is  had.  It  is 
therefore  to  be  presumed  that  the  court  will 
terminate  the  case  and  the  litigation,  after 
hearing  the  evidence,  by  the  proper  Judg- 
ment disposing  of  all  matters  In  controversy 
and  directly  or  indirectly  put  in  issue.  It  is 
within  the  power  of  the  court  to  reserve  the 
question  of  property  and  alimony  for  further 
consideration  after  the  entry  of  a  Judgment 
for  divorce,  and  if  It  orders  the  payment  at 
stated  periods  of  sums  of  money  as  perma- 
nent alimony  to  the  wife,  It  may  thereafter, 
under  the  Code,  modify  8u<^  order.  Civ. 
Code,  H  137.  139.  But,  if  no  express  reser- 
vation of  the  Question  of  alimony  la  made, 
and  the  Judgment  is  silent  on  the  subject,  it 
will  be  presumed  that  the  matter  baa  been 
determined  and,  in  legal  effect.  It  will  be  a 
judgment  denying  the  wife's  application  for 
alimony  and  terminating  all  right  thereta 
In  Ho\veU  T.  Howell,  104  CaL  47,  37  Pac. 
770,  43  Am.  SL  Bep.  70,  a  decree  of  divorce 
was  made  in  favor  of  the  wife  and  giving 
to  her  the  community  property,  but  not  men- 
tioning alimony.  The  complaint  contained 
no  allegations  concerning  alimony  and  no 
prayer  therefor.  Thereafter  she  ai^lied  for 
an  order  in  the  action  reftulring  the  husband 
to  pay  her  alimony.  This  court  decided  that 
this  could  not  be  allowed,  saying  that  section 
139  of  the  Civil  Code  "clearly  oonteu4>late« 
that  tbe  right  to  alimony*  as  well  aa  other 
flnaudal  and  property  rights,  shall  have  been 
presented  and  litigated  In  the  action  for  di> 
Torce  and  established  by  tbe  Jodgmettt."  It 
was  therefore  held  that  the  court  had  no 
Jurisdiction  to  entertain  such  subsequent  ap- 
plication for  alimony,  and  that  the  right  to 
alimony  was  litigated  and  concluded  by  the 
Judgment.  If  this  would  be  true  where  the 
complaint  did  not  ask  for  alimony,  the  pre- 
sumption would  be  stronger  In  a  case  like 
the  present,  where  alimony  was  aiked  and 
the  Judgment  does  not  award  any,  nor  r»- 
serve  Che  question,  bat  Is  silent  fm  tiie  sob- 
Ject 

Hie  Judgment  of  Janiury  27,  1912,  declar- 
ed that  the  dlTiHve  dionld  be  dented,,  and 
tbat  the  allowance  fbr  alimony  pendente  Ute 
should  be  discontinued.  It  made  no  provl- 
don  for  maintenance  as  mU^t  have  been 
done  under  section  136  of  the  CivU  Code. 
Under  the  rule  above  stated,  this  ended  the 
rlgbt  of  the  wtfo  to  matntenanoe,  by  reason 
of  its  irtlence  aa  the  subject  In  express 
terms  it  ended  all  right  under  the  order  for 
tnnporary  alimony,  and  by  Its  legal  effect 
it  concluded  the  plaintiff  with  regard  to  any 
claim  for  permanent  alimony. 

Plaintiff  claims  that  the  Tacatlon  of  that 
Judgment  and  the  entry  of  the  second  Judg- 


xa&it  on  tbe  same  findings,  ^ildi  Judgment 
omitted  the  statement  that  the  alimony  pend- 
ente lite  be  discontinued,  leaving  the  judg- 
ment wholly  silent  *both  as  to  alimony  aud 
maintenance,  constituted  an  ImpUed  revivor 
of  the  alimony  order.  The  argument  is  tbat 
the  court  struck  out  the  order  dlsoontlnnlDg 
tbe  alimony  because  It  was  of  tbe  opinion 
that  the  plaintiff  should  continue  to  receive 
alimony  notwithstanding  the  final  Judgment 
against  her  on  the  merits,  b^evlng  that  the 
original  order  would  remain  In  force  after 
the  final  Judgment.  But.  If  tbe  court  was 
so  minded,  its  o[>lnlou  to  that  effect  was  not 
expressed,  and  the  imputed  intent  la  Incon- 
sistent with  the  Judgment  as  entered,  which, 
as  we  have  shown,  constituted  a  final  deter- 
mination of  all  rights  in  controversy.  Includ- 
ing tbe  right  of  the  plaintiff  to  alimony  or 
maintenance.  The  Judgment  is  presumed  to 
be  intended  to  end  the  controversy  In  that 
court,  and  to  speak  with  reference  to  ttiat 
object;  it  Is  no  part  of  tbe  function  of  an 
ordinary  Judgment  to  make  provision  for  a 
continuation  of  the  litigation.  If  that  Is 
wltbln  the  contemplation  of  the  nisi  prius 
court,  it  should  give  voice  to  Its  design  by 
express  words  on  the  subject  It  is  aa  rea- 
sonable an  Interpretation  of  tbe  court's  ac- 
tion to  conclude  that  It  was  advised  of  the 
effect  of  the  doctrine  followed  In  Howell  v. 
Howell,  supra,  and  concluded  that  the  Judg- 
ment on  the  merits  would  terminate  the 
right  of  the  wife  to  alimony  without  any 
express  language  to  that  effect,  and  that  the 
order  for  temporary  alimony  would  be  merg- 
ed in  the  final  Judgment  on  the  merits. 

Under  a  proper  method  entering  Uw 
proceedings,  orders,  and  judgmrats  of  a 
court  of  record,  the  order  discontinuing  tbe 
order  for  alimony  pendente  Ute  should  not 
have  been  a  part  of  ttie  Judgment  of  Jan- 
nary  27,  1912.  That  order  was  made,  as  the 
Judgment  as  first  entered  shows,  on  Decem- 
ber 27,  1010,  at  the  time  tbe  decision  was 
announced  from  the  bendi.  It  was  tben  In- 
tended as  an  order  to  take  effect  at  once  and 
before  the  entry  of  Judgmoit  Tbe  proper 
place  for  tbe  entry  of  audi  an  order  was  on 
the  minutes  of  the  court  not  in  tbe  judg- 
ment As  we  have  seen,  the  mere  silence 
of  the  Judgment  would  In  effe^  thenceforth 
terminate  the  original  order  for  alimony.  A 
previous  termination  thereof  should  regular- 
ly have  been  shown  by  entry  oa  the  minutes. 
Tbe  record  before  us  does  not  Include  the 
minutes  of  the  proceedings  at  the  time  the 
decision  was  announced,  and  hence  we  are 
not  advised  whether  they  contain  such  order 
or  not.  The  entry  thereof  in  the  Judgment, 
being  in  terms  retroactive,  operated  to  dis- 
continue the  order  from  and  after  Deconber 
27,  1910.  in  the  same  manner  as  if  a  minute 
order  bad  been  made  at  that  date.  It  was 
equivalent  to  a  vacation  of  the  orlgliial  or- 
der, which  nether  the  amended  Jodgmoit 
nor  the  order  for  a  new  trial  wonldt  In- 
plication,  revlTQ; 
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The  oonclUBlonB  beretofore  stated  need 
cause  no  hardship  to  the  wlte.  It  she  de- 
sires to  press  her  cause  further  by  motion 
for  a  new  trial,  or  by  ampeal,  she  alone  will 
know  It,  and  the  court  will  be  open  to  her 
to  apply  at  once  for  a  new  order  for  alimony 
for  her  support  during  the  subsequent  pro- 
ceedings. The  court  cannot  foresee  the  fu- 
ture coarse  of  the  parties.  If  alimony  for 
taer  support  during  such  continuation  o£  the 
Utlgaticm  by  her,  or  expense  money  therefor, 
la  necessary,  the  better  policy  would  be  to 
require  her  to  ask  for  orders  requiring  the 
husband  to  furnish  her  with  the  money  re- 
quired for  such  purposes. 

On  the  other  band,  if  we  should  hold  that 
a  temporary  order  ct  that  nature  continues 
in  force  after  a  final  Judgment  which  la 
^llent  on  the  subject,  until  the  action  la 
finally  determined  aa  provided  In  section  1049 
of  the  Code  of  Civil  Procedure,  by  a  final 
declsloa  on  appeal  or  the  expiration  of  the 
time  therefor,  compllcatlonB  would  neces- 
sarily arise.  The  court,  as  we  have  stated, 
could  not  foresee  that  the  defeated  wife  or 
a  defeated  husband  would  pursue  the  action 
further.  The  right  to  an  appeal  does  not  ex- 
pire, under  the  present  statute,  for  60  days. 
Under  the  statute  as  it  existed  at  the  time 
the  provisions  concerning  temporary  and  per- 
manent alimony  were  enacted,  the  period  ot 
appeal  was  one  year.  The  Intention  of  the 
lawmakers  must  be  considered  upon  the 
theory  that  this  prolong  time  for  ai^eal 
was  In  existence  and  In  their  minds  when 
framing  the  provisions  for  temporary  ali- 
mony. It  la  unreasonable  to  suppose  that  It 
was  Int^ided  that  a  tausband  should  coa- 
tlnne  to  pay  temporary  alluKmy  upon  an  or- 
der of  this  (Aaracter  for  one  year  after  a 
final  Judgment  had  been  rendered  In  his  tsYoi 
deny^g  all  relief  to  the  wife,  open  the 
theory  that  ahe  may.  before  the  end  of  that 
period,  take  an  aroeal,  or  that  the  dealgD 
was  that  she  tfionid  have  the  right  to  tem- 
porary alimony  for  one  year  after  final  Judg- 
ment If  ahe  failed  to  appeal  and  after  all 
her  rights  were  adjudicated.  The  general 
theory  ot  the  law  Is  that  the  rights  of  the 
parties  are  determined  with  the  final  Judg- 
ment, and  that  all  preliminary  proceedings 
are  merged  th^eln,  unleaa  expressly  reserv- 
ed by  some  provision  In  the  Judgment  Itself. 
Interlocutory  Injunctlone  ceaae  upon  the  en- 
try of  the  Judgment  on  the  merits.  No  one 
would  auppoae  that  a  rt^t  of  thla  character 
would  contlnne  during  the  period  of  appeal 
tram  the  Judgment  <m  the  merits  deddlug 
that  no  baslB  for  such  ri^t  existed.  If  the 
theory  of  the  plalntifr  is  cwrect,  d^mdant 
would  be  subject  to  iranidmiait  for  c(mtempt 
If.  after  Judgment  on  the  merits,  he  failed 
to  make  the  payments  provided  for  In  an 
order  for  ten^oraiy  alimony  made  at  the 
beginning  of  the  sctlmL  The  pudency  ot 
the  action  provided  for  in  section  1049  Is  not 


for  all  purposes.  For  the  purpose  ot  execu- 
tion it  Is  final  at  once,  and  the  Judgment 
may  at  once  be  enforced,  unless  stayed  by 
special  order  or  by  appeal.  It  is  not  pcod- 
1^  tor  the  purpose  of  continuing  in  force 
provisional  orders  pendente  lite. 

The  same  reasons  ot  policy  apply  to  such 
a  case  where  the  wife,  after  Judgment  against 
her,  succeeds  In  obtaining  an  order  from  the 
trial  court  granting  her  a  new  trial.  The 
court  wUl  generally  be  more  fully  advised 
then  as  to  the  needs  and  abilities  ot  the  par- 
ties than  It  could  have  been  at  the  time  of 
making  the  original  order  at  the  beginning 
of  the  action.  In  the  interval  between  the 
Judgment  and  the  order  granting  a  new  trial, 
no  alimony  will  be  payable  under  the  orl^ 
Inal  order.  If  the  order  for  a  new  trial 
vlvea  It,  the  result,  unless  some  Q>ecial  or- 
der to  the  contrary  is  made,  will  be  t^t  It 
will  have  been  in  force  during  the  interval, 
and  the  husband  will  have  been  delinquent 
without  being  aware  ot  It,  whldi  may  cause 
hardship  to  him.  A  new  application  should 
therefore  be  required  in  such  a  case,  and  the 
court  may  then  adjust  the  matter  in  the  light 
of  its  added  knowledge  on  the  subject.  Thus 
hardship  or  Injustice  to  either  party  will  be 
the  better  avcrfded. 

[2]  One  who  is  ordered  by  a  court  to  pay 
money  to  another,  on  pain  of  imprisonment 
If  he  falls,  is  entitled  to  a  format  expression 
by  the  court  of  sudi  order,  stated  clearly 
enongh  to  enable  a  person  of  ordinary  In- 
telligence to  know  what  he  la  to  do.  He 
ahodld  not  be  obliged  to  reaort  to  inferences 
or  implication  to  ascertain  a  duty  or  obliga- 
tion of  that  character. 

Our  ctmclusion  is  that  the  Judgment  of 
March  27, 1912,  determining  the  rights  of  the 
parties  under  the  pleadings  In  the  case  with- 
out mentioning  the  subject  of  maintenance  or 
alimony  or  reserving  the  same  for  further 
dlapoaltlon.  terminated  the  life  of  the  original 
order  for  temporary  alimony  and  Justified 
the  court  in  denying  the  plalntlfifs  motion. 
If  th»  plaintiff  desired  or  needed  further 
support,  she  should  have  renewed  her  ap- 
plication therefor  by  notice  and  motlmi. 

The  order  Is  affirmed. 

We  concur:  ANGBLLOTTI,  a  J.;  SIiOSS, 
jr.;  HELYIN,  X;  HBNSHAW,  J. 


SANTA  BARBARA  COUNTY  v.  JANSSBNS 
et  bL   (L.  a.  5217.) 

(Supreme  Court  of  California.    Dec  SI,  1917.) 

1.  Officebs  100(1)  —  Gowbitbation  — In- 
crease DuBiNG  TEBic—**DKsiGNirB"— "Ap- 
point." 

Pol.  Code,  S  4246,  anbd.  2,  as  amended  in 
1909  (St.  1909,  p.  462),  fixed  the  salary  of  the 
Bberifl  of  Santa  Barbara  county  at  $6,000  a 
year.    Section  4290  provides  that  the  salary 
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and  fees  provided  In  that  title  be  in  full 
for  all  services  renilerpd  hy  the  officers  named, 
their  deouties,  and  aBaistents,  and  that  all  dep- 
uties employed  shall  be  paid  by  their  principnia! 
out  of  the  salaries  therein  provided,  unless  oth- 
erwifie  provided  thereio.  Section  4157,  Bubd. 
6,  requires  the  sheriff  to  take  charge  of  and 
keep  the  county  Jail  and  the  prisoners  therein ; 
and  aection  4163  makes  him  liable  for  the  es- 
cape of  prisoners  in  his  charge.  Pen.  Code,  { 
1588,  subd.  4,  and  section  1599,  provides  for 
the  separation  of  male  and  female  prisoners  in 
the  county  jail.  Section  1616,  as  added  by  Act 
&.pril  15,  1911  (St.  1911.  p.  924),  provides  that 
irhen  any  female  prisoners  are  confined  in  any 
Bounty  jail,  and  no  regular  jail  matron  has  been 
appointed,  the  sheriff  shall  designate  some  suit- 
able woman  to  have  immediate  care  of  such 
prisoners,  and  that  it  shall  be  unlawful  for  any 
male  officer  or  jailer  to  aeareb  such  prisoners 
or  enter  the  room  or  cell  occupied  by  them  ex- 
cept In  the  cotapany  of  such  matron.  Held, 
that  this  last-mentioned  section,  if  construed 
as  placing  on  the  county  the  burden  of  paying 
the  woman  so  designated  by  a  sheriff  in  office 
at  the  time  that  section  was  enacted,  would  in- 
crease bis  compensation  during  bis  term  of  of- 
fice in  violation  of  Const  art.  11,  {  9;  since 
while  the  duties  of  an  office  may  be  transferred 
to  another  officer  the  statute  does  not  create  an 
independent  office,  and  the  woman  so  designat- 
ed is  an  assistant  of  tlie  sheriff  performing  a 
part  of  the  dnties  Imposed  by  law  upon  him, 
as  the  word  "designate"  gives  the  statute  no 
different  meaning  than  it  would  have  had  if 
the  word  "appoint"  had  been  used. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasest  First  and  Second  Benea  Appoint ; 
Designate.] 

2.  Sheshtb  aivd  ConnABLKs  4=365— Com- 

PEN8ATI0IT  —  SEBVICES  OF  DKPUTISS  AND 

As  Pen.  Code,  {  1616,  as  added  by  Act 
AprU  16,  1911  (St  1911,  ^  924).  made  no  pro- 
vision respecting  the  compenaanon  of  the  per- 
son whom  B&eriffB  are  thereby  directed  to  des- 
ignate to  have  charge  of  female  prisoners,  it 
could  not  be  assumed  that  the  L^islature  in- 
tended, even  if  it  had  -  constitutional  power  to 
do  80,  to  tate  the  case  out  of  the  operation  of 
Pol.  Code,  i  4290,  providing  that  a  sheriff's 
salary  shall  be  in  full  compensation  for  all 
services  rendered  by  him,  bis  deputies,  and  as- 
sistants. 

8.  SHEBinrs  and  Constabub  «=37&— Cou- 

PENSATION— RbCOVBBT  OF  MONET  PAID. 

PoL  Code,  S  4005b,  provides  that  when  any 
board  of  supervisors  shall,  without  authority, 
order  any  money  paid  and  it  shall  have  been 
actually  paid,  or  whenever  any  county  officer 
has  drawn  any  warrant  in  favor  of  any  person 
without  authority  and  it  shall  have  been  paid, 
the  district  attorney  shall  institute  suit  agninst 
such  j>erson  or  persons  to  recover  the  money  so 
paid.  Held,  that  where  a  woman  designated  by 
a  sheriff  to  have  cbarge  of  female  prisoners  was 
paid  out  of  the  county  treasury,  though  the 
sheriff  approved  her  claim  and  requested  the 
board  of  supervisors  to  allow  it,  the  money  so 
paid  could  only  be  recovered  from  her  and  not 
from  the  sheriff,  to  whom  it  was  not  paid. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  Ctninty;  Samoel  E.  Grow, 
Judge. 

Action  by  the  County  of  Santa  Barbara 
against  Domenlca  L.  Janssens  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Affirmed  In  part,  and  reversed  In 
part. 


Ulysses  S.  Webb.  Atty.  Gen.,  Eugene  W. 
Squier,  Dist  Atty.,  Fred  H.  Sctaaaer,  Deputy 
Dist.  Atty.,  and  George  H.  Gould,  all  of  San- 
ta Barbara,  for  appellant  Caufleld  &  Star- 
buck,  of  Santa  Barbara,  for  respondaita. 

SIX>SS,  J.  Danurren  to  the  complaint  as 
amended  having  been  sustained,  and  the 
plaintiff  declining  to  further  amend.  Judg- 
ment was  entered  in  favor  of  the  defend- 
ants. From  this  Judgment  the  plaintiff  ap- 
peals. 

The  facts  alleged,  taken  In  cramectlon  with 
certain  statutory  provislcma, '  present  this 
situation:  The  defendant  Kat  Stewart  was 
sheriff  of  the  county  of  Santa  Barbara  for  a 
term  commencing  on  the  2d  day  ot  Jannary, 
1912.  The  defendant  the  Title  Guaranty  & 
Surety  Company  was  the  surety  on  Stewart's 
official  bond.  When  Stewart  took  office  his 
salary  as  sheriff  waa  fixed  by  the  Political 
Code  at  96,000  per  annum.  Section  424a 
subd.  2.  amended  1009.  Section  4200  of  the 
same  Code  provided  that: 

"The  salaries  and  fees  provided  in  this  title 
shall  be  in  full  comiwnsntion  for  all  services  of 
every  kind  and  description  rendered  by  the  of- 
ficers named  In  this  title,  •  •  •  their  deim- 
ties  and  assistants,  *  *  *  and  all  deputies 
employed  shall  be  paid  by  their  principal  out 
of  the  salaries  provided  in  this  title,  unless  in 
this  title  otherwise  provided." 

There  was  no  provision  for  payment  by  tbt 
county  of  any  compensation  to  the  deputies  or 
assistants  of  the  sheriff. 

Section  1616  was  added  to  the  Penal  Code 
by  act  approved  April  16, 1011,  after  the  com- 
mencemoit  of  Stewart's  tmn.  This  sectloD 
reads: 

"Whenever  any  female  prisoner  or  prisoners 
are  confined  In  any  county  jail  In  this  state,  and 
no  regular  jail  matron  has  been  appointed,  there 
shall  be  designated  by  the  sheriff  some  soitable 
woman  who  shall  have  immediate  care  of  such 
female  prisoner  or  prisoners.  Such  female  pris- 
oners shall  be  so  kept  that  they  cannot  see  or 
be  seen  by,  or  converse  with,  any  male  pris- 
oners confined  in  said  jail,  and  it  shsU  be  un- 
lawful for  any  male  officer  or  jailer  to  search 
the  person  of  any  female  prisoner,  or  to  enter 
into  the  room  or  cell  occupied  by  ai»  female 
prisoner,  except  in  tba  ewnpany  of  saea  matn« 
or  woman  having  the  eats  of  sneh  female  pris- 
oner." 

During  the  years  1012,  lOlB.  and  1014, 
there  were  female  prisoners  confined  In  the 
county  jail  of  said  county,  and  no  regular 
Jail  matron  had  been  appointed  to  have  care 
of  them.  The  defendant  Stewart,  as  sheriff, 
designated  the  defendant  Domenlca  L.  Jans- 
sens to  have  the  immediate  care  of  said  fe- 
male prisoners,  and  she  performed  the  requir- 
ed duties  In  reference  to  the  female  prisoners 
so  confined.  Thereafter  she  presented  for 
payment  daiins  against  the  county  for  her 
services,  and  said  claims,  which  aggregated 
$1,240,  were  passed  and  allowed  by  the  board 
of  supervisors.  Warrants  for  the  amount  of 
such  claims  were  drawn  by  the  auditor  of 
said  county,  and  the  amounts  paid  by  the 
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treasure  to  Mrs.  Janssens.  Each  of  the 
claims  was  Indorsed  "O.  K.,  B.  D.  Smith," 
or  "O.  K.,  H.  D.  Smith,  undersherllC."  It 
iB  alleged  that  Stewart,  as  sheriff,  requested 
the  board  of  sapervleors  to  allow  the  claims, 
and  that  R.  D.  Smith  was  a  deputy  of  Stewart, 
and  as  such  deputy  approved  in  writing  the 
claims  as  correct. 

By  the  prayer  of  its  complaint,  the  county 
seeks  judgment  against  the  defendants  for 
$1,249,  the  aggregate  of  such  demands,  to- 
gether with  20  per  cent,  damages  for  the  use 
of  said  money,  and  for  costs.  Pol.  Code,  S 
4005b. 

[1]  We  think  the  appellant  Is  right  In  Its 
contention  that  Mrs.  Janssens  had  no  valid 
claim  against  the  county  for  the  services  ren- 
dered by  her.  The  question  tiims,  primarily, 
up<Hi  a  determination  of  the  legislative  intent 
In  enacting  Penal  Code,  S  1616,  but  a  glance 
at  some  of  our  decisions  touching  the  effect 
ct  artlde  11,  section  9,  of  the  OonstltDtlon. 
may  be  of  aid  In  the  task  of  Interpretation. 
The  constitatl<mal  provision  Is  that: 

"The  compensatioQ  of  any  count;  •  •  * 
officer  shall  not  be  increased  after  his  election 
or  daring  his  term  of  office." 

Where,  as  In  the  case  of  the  sheriff  of 
Santa  Barbara  county,  the  law  allows  a  fix- 
ed salary,  which  shall  be  In  full  compensation 
for  all  services  rendered  by  the  officer,  and 
provides  that  ail  deputies  employed  shall  be 
paid  by  the  principal  out  of  such  salary,  a 
statute  authorizing  the  appointment  of  a  new 
deputy  to  be  paid  out  of  the  county  funds 
works  an  increase  of  the  principal's  compen- 
sation. Dougherty  v.  Austin,  94  Cal.  601,  28 
Pac  834,  29  Pac.  1092,  16  L.  R.  A.  161; 
County  of  Calaveras  v.  Poe,  167  Cal.  519,  140 
Pa&  23.  Such  an  Increase  would.  It  sefems 
dear,  be  effected  by  section  1616,  If  that 
section  had  undertaken  to  put  upon  the  coun- 
ty the  burden  of  paying  for  the  services  of 
the  woman  to  be  designated.  We  may  con- 
cede, as  Is  claimed  by  the  respondents,  that 
the  Constitution  does  not  prohibit  the  dim- 
inution of  the  duties  of  any  county  officer, 
and  the  transfer  of  a  part  of  such  duties  to 
some  other  officer.  But  nothing  of  the  kind 
was  contemplated  by  section  1616,  The  stat- 
ute does  not  create  an  Ind^endent  office, 
whose  Incumbent  performs  functions  sepa- 
rate and  distinct  from  those  Imposed  upon 
the  sheriff.  The  law  had  always  provided 
that  it  was  the  duty  of  the  sheriff,  among 
other  things,  to  "take  charge  of  and  keep  the 
county  Jail,  and  the  prisoners  therein"  (PoL 
Code,  §  4157.  subd.  6),  and  that  the  sheriff  Is 
liable  for  the  escape  of  prisoners  in  his 
charge  (Pol.  Code,  §  4163).  We  cannot  believe 
that  the  Ijoglslature  intended  to  affect  this 
duty  or  this  liability  by  providing — as  In  sub- 
stance It  did  provide — that  actual  contact  be- 
tween female  prisoners  and  Jailers  should 
be  through,  or  In  the  presence  of,  a  woman. 
The  policy  of  segregating  female  prisoners 
had  found  expression  at  the  time  the  Codes 


were  first  ^lacted.  Pen.  Code,  f  1698,  subd. 
4,  {  1J5|99.  SectUm  1616  gave  farther  protec- 
tion to  such  prisoners,  and  was  based  upon 
considerations  of  propriety  and  decency  too 
obvious  to  require  explanation.  The  statute 
did  not,  however,  assume  to  take  such  pris- 
oners out  of  the  custody  of  the  sheriff.  It 
merely  r^ulated  the  manner  In  which  he 
should  perform  that  part  of  his  duties  which 
had  to  do  with  the  care  of  females.  We  pct- 
celve  no  fwoeln  the  argument  of  respoudents 
based  on  the  fact  that  the  section  provides 
that  the  sheriff  aball  "designate"  some  suit- 
able woman.  No  different  meaning  could  be 
given  to  the  statute  if  it  declared  that  the 
sheriff  should  "apptdnt"  a  woman.  Whether 
"designated"  or  "appointed,"  the  woman  nam- 
ed is  an  assistant  of  the  sheriff,  performing 
a  part  of  the  dutlea  imposed  by  law  upon 
him. 

[2]  Section  1616,  as  it  read  at  the  time  of 
the  transactions  under  consideration,  was  si- 
lent with  respect  to  the  compensation  of  the 
I>erson  thus  put  In  charge  of  female  prisoners. 
We  cannot  therefore  assume  that  the  Legis- 
lature intended,  If  It  had  the  constitutional 
power  so  to  do,  to  take  the  case  out  of  the 
operation  of  the  statute  (Pol.  Code,  S  4290) 
providing  that  the  sheriff's  salary  shall  be  In 
full  compensation  of  all  services  rendered 
by  him,  his  deputies,  and  as^stants.  By  an 
amendment  recently .  made  to  section  1616 
of  the  Penal  Code  (Stata  1917.  ik  240),  it  la 
provided  that  the  woman  designated  shall 
be  paid  out  of  the  general  fond  of  the  oonnty. 
We  are  not  called  upon  In  the  iwesent  phh 
ceedlng  to  ccmslder  whether  this  amendment 
has  any  validity.  It  follows  that  the  pay- 
ments made  to  Mrs.  Janssens  were  without 
authority  of  law,  and  that  they  may  be  re- 
covered by  the  county  In  this  action. 

[3]  We  think,  however,  that  the  complaint 
does  not  state  a  cause  of  action  against  the 
sheriff  or  his  surety.  Sectl<m  4005b  of  the 
Political  Code,  on  which  this  suit  la  founded, 
authorizes  the  district  attorney  of  the  county 
to  bring  an  acti(m  against  the  person  or  per- 
sons to  whom  money  shall  have  been  paid 
without  authority  of  law.  The  payments  set 
forth  1^  the  complaint  were  made  to  Mr& 
Janssens.  They  were  not  made  to  the  sher- 
iff. It  is  alleged  that  the  sheriff  approved 
the  claims,  and  requested  the  board  of  super- 
visors to  allow  them.  But  this  Is  a  very  dif- 
ferent thing  from  saying  that  he  received  the 
money.  The  opinion  In  County  of  Calaveras 
V.  Poe,  supra,  does  contain  an  Intimation 
that  money  thus  paid  to  an  assistant  might 
be  regarded  as  paid  to  the  principal.  The 
statement  was  not,  however,  made  positively, 
and  was  not  the  ground  upon  which  the  deci- 
sion was.  In  fact,  based.  The  recovery  In 
the  case  cited  was  held  to  be  authorized  by 
other  provisions  of  law.  If  there  was  no  11- 
abllity  on  the  mrt  of  the  sheriff,  it  goes 
without  saying  that  no  cause  ol  action  was 
alleged  against  the  surety. 
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The  Jndgment  In  favor  of  the  defendants 
Nat  Stewart  and  tbe  Title  Guaranty  &  Sure- 
ty Company  Is  affirmed.  The  Judgment  in  fa- 
Tor  of  tbe  defendant  Janssens  la  rerersed. 

We  concur:  ANGELLOTTI.  C  J.;  HEN- 
SHAW,  J.;  MELVIN,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tern. 


LOS  ANGEUBS  OOUNTT  FLOOD  CON- 
TROL DIST.  T.  HAMILTON  (ANDREWS 
et  bL,  Interveners).   (L.  A.  S2M..) 

(Supreme  Court  of  California.    Dec.  SI,  1917.) 

1,  GonsTrnmoNAz,  Law  «s»290(a)  —  Due 
Pbociss  or  Law— Powna  or  Lxoiblatube 
~Flood  Districts. 

Due  proceM  of  law  does  not  require  that 
landowners  be  accorded  hearing  on  question  of 
inclusion  of  their  land  within  flood  protec- 
tixm  district  when  the  LegidatiRe  hu  deter* 
mined  tiie  bene6t 

2.  D&Ains  ^67— Spioui.  AarassMBitTS— An 
Yalobeu  Basis. 

The  Legialatnre  may  apply  the  ad  valorem 
method  of  aasuiment  on  a  flood  protection 
project  without  any  judicial  inquiry  into,  or 
determination  of,  extent  of  ben^ts. 
8.  Drains  ^3>67— Flood  Pbotegtion  Pboj- 
lera  —  Finding  or  Benxtits  —  Pbbsukp- 

TIONS. 

Mere  passage  of  St.  1915,  p.  1602,  creating 
Iios  Angeles  county  flood  control  district,  wap 
an  effective  finding  by  the  Legislature  that  tbe 
proposed  work  would  answer  a  public  purpose 
and  benefit  ths  land  so  as  to  warrant  imposi- 
tion of  cost  as  in  the  act  provided. 

4.  OONBTITnTlOITAL  LAW  4^=968(1)— IXQXSLA- 

nvc  Functions— luPBoraaifT  Distkiots 

—POWBBS  or  COUBTS. 
Fixing  district  to  bear  expense  of  local  im- 
provement and  the  mode  of  distribution  of  ex- 
penses are,  piimaiibj  legislaUve  qoestlons,  with 
Which  the  courts  wfu  not  ordlnanly  interfere. 

5.  GoNBTmmoNAL  Law  4s>48  —  CoNsmD- 

TXOHAXJTT    or  AOIV-PBasUlCPTIONB. 

In  determining  power  of  Ij^islature  to  en- 
act St  191S,  p.  creating  Los  Angeles 
county  flood  control  oistrict,  the  coort  must 
view  the  act  with  every  presumption  favorable 
t»  its  constitutionality,  and  can  consider  only 
such  facts  as  appear  on  the  face  of  the  statute 
with  those  whiim  are  mattari  of  Judicial  cog- 
nizance. 

a.  Drains  4^2(1)  -~  Ebtablishmxitt  —  Stat- 
utes—Vauditt. 
St  1915,  p.  ie02,  I  2,  dedariiut  purpose  of 
Los  Angeles  county  flood  control  dismct  to  be 
to  provide  fdr  control  of  storm  waters,  oenserve 
Bucn  waters  for  use,  and  protect  from  damage 
from  such  waters  the  harbora,  waterways,  pub- 
lic highways,  and  property  in  the  district  can- 
not be  declared  invalid  as  embracing  lands  not 
subject  to  overflow ;  tbe  purpose  of  tbe  district 
being  broad  mougb  to  include  and  benefit  all 
tbe  lands  within  It 

7.  Drains  «s>2(l}  —  Draxhaob  Distbxcts  — 
Boundaries. 
The  mere  fact  that  boundaries  of  Los  An- 
geles county  flood  control  district  created  by 
St  1915,  p.  1502,  largely  coincided  with  bound- 
aries of  Los  Angeles  county,  did  not  establish 
arbitrary  and  accidental  detemdnatlon  of 
boundaries. 

8b  Drains  4s»2(1)— Flood  Control  Distbiot 
—Statute— Validity. 
Mere  fact  that  St  191S.  p.  1602,  creating 
Los  Angeles  county  flood  cottrol  district,  ez- 
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cepted  lands  witUn  municipalities  from  its 
operation  If  the  city  so  desired,  did  not  affect 
the  validity  of  the  act 

9.  Drains  «=»67  —  Special  Assessicentb  — 
"Tax." 

While  a  tax  levied  on  all  land  for  flood  pro- 
tection would  be  unconstitutioDsl,  the  word 
"tax"  msy  include  special  assessments,  and  as 
used  in  St  1915,  p.  1502,  creating  Los  Angles 
county  flood  control  district,  nniat  be  taken  to 
mean  spedal  assessments  so  that  the  act  la 
-valid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Tax.J 

10.  Municipal  Corporations   <^»434(1)  — 
Special  Assessments— Exbicftion. 

In  the  absence  of  constitational  re8trlctioa« 
the  Legislature's  power  to  ezsm]^  pn^wrty  from 
taxation  includes  power  to  exempt  from  special 
assessments. 

11.  Drains  ^9l8  —  Drainage  Dmaicr  — 
Proobedinos— Leoalizino  AoTa 

If  proceedings  under  St.  1816,  p.  1602,  cre- 
ating Los  Angeles  county  flood  control  district, 
were  defective  by  reason  of  insufllclent  engi- 
neers' re[K)rt8  and  insufficient  prdiminary  steps 
to  bold  an  election,  the  defects  were  removed  by 
St.  1917,  p.  239,  ratifying  and  legalising  tbe 
bonds  and  all  acts  and  proceedings  leading  up 
to  their  Issuance. 

12.  Drains  <^18  —  Draxnaob  DisiBiCTr  — 
Creation. 

An  election  on  tbe  question  ot  issuing  bonds 
for  Los  Angeles  conn^  flood  control  district, 
created  by  St  18X6,  p.  1508,  not  being  requir- 
ed by  Ckmsdtution,  the  Legislature  might  have 
provided  for  the  issuance  of  the  bonds  without 
election,  and  therefore  St  1817,  p.  238,  legalis- 
ing all  acts  leading  up  to  execution  of  bood% 
cured  any  defect  in  the  etsotbm. 

In  Bank.  Petitltm  for  writ  of  mandate  by 
die  Los  Angeles  County  Flood  Control  Dis- 
trict against  John  3.  Hamilton,  as  Chairman 
of  tbe  Board  of  Supervtsors  of  Loa  Angeles 
County,  ex  offldo  the  Board  of  Supervisors 
of  Los  Angeles  (bounty  Flood  Control  Dla* 
trlct,  and  as  Chairman  of  the  Board  of  Sa- 
pervisors  of  said  Los  Angeles  County  Flood 
Control  District  wherein  Otis  Andrews  and 
otheia  Intervmow  Peremptory  writ  ordered. 

A.  J.  Hill,  County  Oomwd,  ttoj  Beppr^ 
Assistant  County  Ckxinsel,  Hewllngs  Mum- 
per, O'MelTeney,  HlUiken  A  TtiUer,  and 
Sayie  Macnell,  idl  of  Los  Angries,  for  petl- 
tl<Hier.  Wm.  M.  Hiatt,  of  Loa  Angdes,  tor 
respondent  VnOsrldk  Baker,  of  Loa  Angeiea, 
amicus  curise.  Ohartes  IM  Verne  Larsetere 
and  Ddward  Winterer,  both  of  Loa  Angglaa, 
for  i&terrenen. 

SLOSS,  J.  Los  Angeles  county  flood  con- 
trol district  was  created  by  an  act  of  tha 
Legislature,  approved  June  12,  1815  (Stat& 
1915,  p.  1502),  and  known  as  the  "Los  An- 
geles Conn^  Flood  Control  Act"  Steps  were 
taken  looking  to  tbe  Issuance  of  bonds  under 
this  act,  and  the  present  proceeding  Is  one 
in  mandate  to  compel  the  chairman  of  the 
board  of  supervisors  of  Ix»  Angeles  county, 
as  chairman  of  tbe  board  of  supervisors  of 
said  district,  to  sign  one  of  such  bonds.  Ad 
alternative  writ  was  issued.   The  return  of 
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tbe  re«poiid»t  was  made  by  demaner  to  the 
petltlML  Andrews  and  oUiera  InteiTttied, 
and  filed  an  answer  In  opposition  to  the 
t;rantlng  of  the  relief  sont^t  by  the  petltton. 
The  facts  are  undisputed,  the  proceeding  be- 
ing submitted  qpom  questiwu  of  law  alone. 
Tbe  grounds  of  opposition  to  the  gnmtliig  of 
the  rdlef  son^t  may  fairly  be  grooped  un- 
der two  heads.  It  is  contended,  In  the  flrrt 
place,  that  the  act  creating  the  district  Is 
nneonatituttonal  and  Void,  and  second,  if  the 
Talldlty  of  the  I^ialatlon  be  upheld,  that 
the  steps  prescribed  as  prerequisites  to  the 
Issuance  of  bonds  were  not  regularly  taken. 

The  act  creates  a  flood  control  district  to 
be  called  "Los  Angeles  County  Elood  Con- 
trol District,"  comprising  all  of  the  county 
of  Los  Angeles  lying  south  of  the  north  line 
of  township  5  north,  San  Bernardino  base, 
except  the  islands  off  the  coast  included  in 
Los  Angeles  county.  The  objects  and  pur- 
poses of  the  act,  as  stated  iu  section  2,  are 
"to  provide  for  the  control  of  the  flood  and 
storm  waters  of  said  district,  and  to  con- 
serve such  waters  for  beneficial  and  useful 
purposes  by  spreading,  storing,  retaining  or 
causing  to  percolate  into  the  soil  within  said 
district,  or  to  save  or  conserre  In  any  man- 
ner, all  or  any  of  such  watei's,  and  to  pro- 
tect from  damage  from  such  flood  or  storm 
waters  the  harbors,  waterways,  public  high- 
ways and  property  In  said  district"  The 
district  is  declared  a  body  corporate  and 
politic,  and  Is  given  a  number  of  powers 
usually  conferred  upon  public  corporations. 
One  of  the  powers  so  granted  Is  "to  cause 
taxes  to  be  levied  and  collected  for  the  pur- 
pose of  paying  any  obligation  |0f  the  district 
in  the  manner  hereinafter  provided."  By 
section  S  the  board  of  supervisors  of  Los 
Angeles  county  Is  designated  as  ex  officio  the 
board  of  Buperrisors  of  the  district  Hie  va- 
riouB  county  officers  are  made  ex  officio  offi- 
cers of  the  flood  oontnd  district,  and  are  di- 
rected to  perform  without  additional  compen- 
sation the  same  duties  for  said  district  as  for 
the  county  of  Los  Angeles.  Tbe  board  ot 
supervisors  is  given  Jurisdiction  and  power, 
and  it  is  made  their  duty  to  employ  by  res- 
olution "a  competent  engineer  or  engineers 
to  Investigate  carefally  the  best  plan  to" 
carry  out  the  purposes  declared  in  section 
2.  It  Is  provided  that  such  resolution  shall 
direct  such  engineer  or  engineers  to  make 
and  file  a  report  with  the  board  of  super- 
visors, which  shall  show  a  general  descrip- 
tion of  the  work  to  be  done,  with  plans  and 
speclflcatlfms,  a  descriptlcoi  of  the  property 
to  be  taken  or  Injured,  a  map  showing  the 
proposed  work,  and  an  estimate  of  tbe  cost 
of  such  work,  of  the  property  to  be  taken 
or  injured,  and  of  all  incidental  expraises, 
stating  also  the  total  amount  of  bonds  nec- 
essary to  be  issued  to  pay  for  the  same.  Aft- 
er the  flllng  of  this  report  the  board  «ball 
consider  the  same,  adopt  it  as  made  or  as 


modifled  to  Its  satisfaction,  stating- the  amount 
of  the  entire  estimated  cost  tor  which  bonds 
are  to  be  roted.  The  flndlng  in  said  reiwla- 
tlon  as  to  the  suffideney  of  the  r^rt  and 
that  the  same  ocMnpUes  with  all  of  the  re- 
quirements of  the  act,  shall  be  final  and 
conclusive  against  all  jfentaa  except  the 
state. 

After  the  adoption  of  tbe  r4>ort,  the  board 
is  required  to  call  without  delay  a  qtedal 
election,  and  submit  to  the  qualified  ele&- 
tors  of  0»  district  the  pn^ositlon  of  in- 
curring a  bonded  d^  in  the  amount  and  tm 
the  purposes  stated  in  the  report  The  man- 
ner of  calling  the  Section  is  prescribed  in 
detaH  by  the  act  If  a  majority  of  the 
votes  cast  are  In  favor  of  Incurring  such 
bouded  lodebtedness,  bonds  of  the  district 
"shall  be  issued  and  sold  as  in  this  act  pro- 
vided." The  bonds  are  to  be  signed  by  the 
chairman  of  the  board  of  supervisors,  and 
countersigned  by  the  auditor  of  Los  Angeles 
county.  The  act  provides  for  the  sale  of 
the  bonds  at  not  less  than  par.  Any  bonds 
so  issued  are  declared  to  be  "a  Hen  upon 
the  property  of  the  district,"  and  it  is  pro- 
vided that  such  bonds  and  the  interest  there- 
on shall  be  paid  "by  revenue  derived  from 
an  annual  tax  uiwn  the  real  property  within 
said  district,  and  all  tbe  real  property  In 
the  district  shall  be  and  remain  liable  to 
be  taxed  for  such  payments  as  hereinafter 
provided."  By  section  10,  the  board  of  su- 
pervisors is  required  to  levy  a  tax  each 
year  upon  the  taxable  real  property  in  the 
district  sufficient  to  jtay  the  interest  on  said 
bonds  for  that  year,  and  such  portion  of  the 
prindpal  as  is  to  be«mie  due  before  the 
time  tor  making  the  next  general  tax  levy, 
the  taxes  to  be  levied  and  collected  at  the 
time  and  in  tbe  same  manner  as  the  general 
taxes  levied  to/t  eoants  purposss.  The  boam 
of  supervisorB  is  given  poww,  in  any  year, 
to  levy  in  Uko  manner  a  tax  iqMm  the  taxa- 
ble real  property  of  the  district  to  carry 
out  any  of  the  objects  of  the  act,  such  taxes 
not  to  exceed  10  cents  on  each  $100  of  the 
assessed  valuation  of  the  real  proi>er^  of 
the  district  exclusive  of  taxes  levied  to 
meet  principal  and  intwest  of  bonds.  The 
act  then  goes  on  to  provide  for  the  doing  of 
work  und«r  the  act  and  declares  that  the 
plans  and  spedflcations  for  any  work  to 
be  done  In  any  municipality  must  first  be 
approved  the  legislative  body  of  such 
municipality  before  the  commencement  of 
such  work,  or  the  letting  of  any  contract 
therefor.  In  case  such  approval  is  withheld 
for  30  days,  the  board  of  supervisors  shall 
omit  tbe  doing  of  such  work  within  such 
municipality,  "and  such  omission  shall  not 
affect  tbe  validity  of  its  proceedings,"  and 
the  funds  which  were  to  be  expended  In  the 
municipality  may  be  expended  elsewhere  by 
the  board  of  supervisors. 

Th^e  are  further  provlslonB  wUch  it  is 
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not  necesaaiT.  for  piesent  pniposes,  to  let 
forth. 

[1  ]  Of  the  nrtona  objectlona  to  the  validity 
ci  this  act,  the  one  urged  with  the  greatest 
vigor  is  ttiat  the  statute  vitdfltra  the  provi- 
sions of  the  federal  and  the  state  Coostitu- 
tifflia  prohibiting  the  taking  of  property  with- 
out due  process  of  law.  Beduced  to  its  final 
terms,  this  clalih  is  founded  on  the  assertion 
that  ttie  boundaries  of  the  district  include 
ocmsiderable  property  wUCh  will  not  and  can- 
not reoelve  any  benefit  from  the  contemplated 
Improvranent  The  scheme  ot  the  act  Is  one 
ct  local  improvement  The  warrant  and 
Justification  for  charging  the  coat  of  such  im- 
provement upon  designated  lands  is  to  be 
found,  in  theory  at  least,  in  the  benefit  to  be 
derived  by  the  lands  assessed  from  the  con- 
templated work.  Bedamatlon  Dlst  v.  Blrks, 
1S9  CaL  233,  241. 113  Fac.  im  Where,  as  in 
the  act  before  us,  the  boundaries  of  the  dls* 
trlct  are  determined  by  the  Legislature  It- 
self, the  constitutional  guaranty  of  due  pro- 
cess does  not  require  that  the  landownws 
shall  be  accorded  a  hearing  on  the  anestion 
of  the  inclusion  of  their  land  within  the  dis- 
trict. "The  legislature  has  power  to  fix  such 
a  district  for  Itself  without  any  hearing  as 
to  benefits,  for  the  purpose  of  assessing  upon 
the  lands  within  the  district  the  cost  of  a  lo- 
cal, public  Improvement.  The  Legislature, 
when  it  fixes  the  district  Itself,  is  supposed 
to  have  made  proper  Inquiry,  and  to  have 
finally  and  conclusively  determined  the  fact 
of  benefits  to  the  land  Included  In  the  dis- 
trict, and  the  citizen  has  no  constitutional 
right  to  any  other  or  further  hearing  upon 
that  question."  Fallbrook  Irr.  Dlst.  v.  Brad- 
ley, 164  U.  S.  112.  174,  17  Sup.  Ct  56,  41  L. 
Ed.  369;  Keel.  Dlst.  v.  Phillips,  108  Cal.  306, 
314.  39  Pac  680,  41  Pac.  335 ;  People  v.  Sac- 
ramento Drainage  Dlst.,  155  Cai.  373,  386.  103 
Pac.  207;  Brookes  v.  City  of  Oakland,  100 
Cal.  423,  117  Pac.  433. 

[2]  In  addition  to  defining  the  limits  of  the 
district  the  Legislature  by  the  act  Itself  pre- 
scribed the  mode  of  distributing  the  burden 
by  assessing  the  lands  In  proportion  to  their 
value.  It  Is  thoroughly  settled  that  the  Leg- 
islature may  apply  the  ad  valorem  method  of 
assessment,  without  any  judicial  inquiry  into, 
or  determination  of,  the  extent  of  beuefita 
Recognizing  that  absolute  equality  cannot 
be  attained  under  any  syst^  of  taxation 
or  assessmmt  the  courts  hold  that  constitu- 
tional requirements  are  satisfied  by  that  ap- 
proximation to  equality  which  may  folrly  be 
thought  to  result  from  an  assessment  of  the 
cost  upon  the  property  bfneflted  In  pr(qiortlon 
to  its  ascertained  value.  Burnett  v.  Mayor, 
etc..  of  Sac'to,  12  Cal.  76,  84,  T-l  Am.  Dec.  618  ; 
In  re  Madera  Irr.  DlsL,  92  Cal.  296.  28  Pac. 
272,  675, 14  L.  K.  A.  755.  27  Am.  St.  Rep.  106 : 
Thomas  v.  Prldham,  171  Cal.  08,  104,  153 
Pac.  9S3;  Fallbrook  Irr.  Dlst.  v.  Bradley, 
supra. 

[3, 4]  The  mere  passage  of  the  act,  then. 


most  be  taken  to  Import  a  flndlng  by  tlw 
Legislature  that  tlte  proposed  wwk  will  an- 
swtt  a  public  purpose,  and  that  its  execntioQ 
will  benefit  the  land.wltbio  the  district  to 
fiuch  an  extent  as  to  warrant  the  Imposition 
upon  such  land  of  the  cost  in  the  manner  pro- 
vided. The  flndiucs  thus  Implied  are  as  ftiUy 
effective  as  if  declared  in  express  terms  in 
the  act  Itself.  San  Chrletlna  Inv.  Co.  v.  San__  - 
SYandsco^  167  Cal.  762,  769,  141  Pac.  384.  52 
L.  R.  A.  (N^  S.)  676.  The  fixiug  of  the  dis- 
trict whidi  is  to  bear  the  expense  <tf  a  local 
Improvement  and  the  mode  In  which  sach 
expense  Is  to  be  borne  and  dlstclbated,  axe, 
primarily,  legislative  questions.  Hadley  r. 
Dague,  i30  Cal.  207,  220,  62  Pac.  600;  GUde 
V.  Superior  Court,  147  CaL  21,  2S,  81  Pac  22& 
Ordinarily  the  courts  will  feel  themselves 
bound  by  the  legislative  body's  determination 
of  these  questions.  Indeed,  there  are  not  a 
few  dedalons  omtalnlng  expressions  to  the 
effect  that  the  legislative  determination  that 
certain  land  will  be  benefited,  and  that  the 
cost  of  the  work  should  be  assessed  upon  it 
according  to  a  given  plan.  Is  conclusive.  But 
since  the  imposition  of  such  costs  finds  Its 
ground  of  sanction  In  the  benefits  conferred 
upon  the  lands  charged,  it  may  well  be  that 
the  legislative  "conclusion  should  not  be  up- 
held where  the  court  can  see  that  It  Is  con- 
trary to  any  rational  view  of  the  facts,  and 
that  lands  have  been  Included  that  "plainly 
could  not  by  any  fair  or  proper  view  of  the 
facts  be  benefited."  Fallbrook  Irr.  Dlst.  v. 
Bradley,  supra;  Myles  Salt  Co.  v.  Iberia 
Drainage  Dlst.,  239  V.  S.  478,  36  Sup.  Gt  2&4, 
60  L.  Ed.  392. 

[S]  It  must,  however,  be  remembered  that. 
In  Inquiring  whether  a  given  act  of  the  Leg- 
islature creating  a  local  improvement  dis- 
trict does  thus  transcend  the  limits  of  leg- 
islative power,  we  are  governed  by  the  rules 
applicable  to  any  judicial  examination  of  the 
validity  of  a  statute.  Not  only  must  the 
court  view  the  act  in  the  light  of  every  pre- 
smoptlon  and  Intendment  favorable  to  Its 
constitutionality,  but  it  must  limit  Itself  to  a 
consideration  of  suc4i  facts  as  appear  upon 
the  face  of  the  enactment,  together  with  such 
others  as  are  matters  of  Judicial  cognizance. 
Neither  allegation  nor  proof  of  further  facts 
can  be  considered.  Stevenson  v.  Colgan,  91 
Cat.  649,  27  Pac.  1089,  14  L.  R.  A.  459,  25 
Am.  St.  Rep.  230;  People  v.  Sacramento 
Drainage  Dlst.  supra;  San  Christina  Inv. 
Co.  v.  San  Francisco,  supra. 

[I]  We  need  not  enter  Into  a  discussion  of 
the  extent  to  which  the  court  may  take  Judl- 
dal  notice  of  the  topography  of  the  territarj 
covered  by  the  act  The  substance  of  the 
claims  made  by  the  respond^t  and  the  loter- 
veners  is  that  the  district  contains  several 
separate  and  nncoanected  watersheds,  that 
It  comprises  a  considerable  area  of  mountain- 
ous land,  much  of  which  lies  above  the  plane 
of  any  flood  waters  that  are  to  be  anticipated, 
and  that  a  good  deal  of  other  land  Is  beyond 
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the  area  of  possible  floods.  Much  of  the  ar- 
gument against  the  validity  of  the  act  seems 
to  proceed  on  the  assumption  that  the  one 
object  sought  by  the  creation  of  the  district  is 
the  protection  of  lands  from  direct  invasion  by 
flood  waters.  A  reference  to  section  2  of  the 
act,  which  we  have,  In  part,  quoted,  will  show 
that  the  purposes  are  much  broader.  In  ad- 
dition to  the  purpose  Just  stated,  the  act  was 
designed  to  conserve  the  flood  waters  for  ben- 
eficial and  useful  purposes  by  storing  them, 
or  otherwise,  and  to  protect  from  damage  by 
flood  the  harbors,  waterways,  and  public 
highways  in  the  district.  To  say,  therefore, 
that  any  given  parcel  or  tract  of  land  Is  not 
directly  subject  to  overflow  is  not  to  say  that 
It  cannot  be  benefited  by  the  carrying  out  of 
the  prop4»ed  plan.  Even  if  the  scope  of  the 
act  were  much  narrower  than  It  is,  we  should, 
under  the  decisions,  be  required  to  hold  that 
the  benefit  which  would  justify  the  inclusion 
of  land  within  the  district  need  not  be  so 
direct  and  Immediate  as  is  assiuned  in  the 
argument  of  counsel  opposing  the  validity  of 
the  act  Thus,  an  Incorporated  city  may  be 
embraced  within  the  boundaries  of  an  irri- 
gation district,  although  much  of  the  land 
In  the  dty  does  not  require,  and  could  not 
use,  Irrlgatltm.  Board  of  Directors  v.  Tregea, 
88  CaL  334,  26  Pac.  237 ;  In  re  Madera  Irr. 
Dtat,  92  CaL  296,  343,  28  Pac.  272,  675,  14 
U  B.  A.  7SS,  27  Am.  St  Bep.  106 ;  Fallbrook 
Irr.  Dlst.  T.  Bradley,  supra.  Similarly,  In 
other  jurisdlcUona,  It  has  been  held  that  the 
Inclusion  In  a  drainage  district  of  high 
lands  not  rabject  to  Inundation  does  not  con- 
cluslvely  show  a  Lack  of  benefit  to  such  lands. 
In  re  Mingo  Drainage  Dlst.  267  Ho.  2(£s,  183 
S.  W.  611;  Mlttman  t.  Farmer,  1^  Iowa, 
864, 142  N.  W.  991,  Ann.  Gaa.  19160. 1 ;  But- 
ler T.  Fonrche  Drainage  Dlst.,  99  Ark.  100, 
187  8.  W.  251 ;  MemiAla  U  &  T.  Co.  v.  Levee 
Dlat,  64  Ark.  2S8,  42  8.  W.  763 ;  Miami  Coun- 
ty T.  Glt7  oit  Darton,  92  Olilo  8t  216,  UO 
N.  E.  726.  An  ezaminatlm  ot  Qi&e  cases 
win  show  that  the  conrts  have  regarded  an 
incidental  or  indirect  benefit  as  sufficient  to 
justify  the  imposition  of  a  part  of  the  burden 
of  the  ImproT^ent  Sndk  Indirect  benefit 
may  result  from  the  Improvement  of  neigh- 
boring and  snrronndlng  land,  and  the  conse- 
quent Increase  In  the  value  of  all  land  with- 
in the  district  But,  as  above  Indicated,  we 
see  in  this  act  other  purposes  than  that  of  the 
mere  protection  of  lands  privately  owned 
from  overflow.  So  far  as  the  court  can  know, 
the  flood  waters  to  be  stored  and  conserved 
may  be  beneficially  applied  to  lands  not  them- 
selves subject  to  Inuudatlou.  The  proper 
maintenance  of  the  harbors  by  protecting 
them  from  flood  damage,  the  preservation  of 
the  means  of  communication  between  the 
different  parts  of  the  district  by  guarding 
against  damage  to  highways  and  bridges — 
these  are  purposes  whose  execution  may  well 
be  of  Bubstantial  and  Immediate  benefit  to 
aU  of  the  lao4s  Included  within  the  district ' 


At  least,  it  is  Impossible,  in  the  light  of  the 
fitcts  of  whidi  we  may  take  judicial  knowl- 
edge, to  say  that  the  Legislature  could  not 
fairly  so  determine.  The  mere  fact  that  sev- 
eral watersheds  are  included  within  the 
boundaries  of  the  district  does  not  necessarily 
require  a  concluslwi  that  the  scheme  of  pro- 
tection could  not  properly  be  taken  up  as  a 
imit  In  People  v.  Sacramento  Drainage 
District,  supra,  the  court  dealt  at  some  length 
with  the  omslderatlons  which  might  properly 
lead  the  Legislature  to  substitute  for  the 
InefTective  action  of  numerous  small  improve- 
ment districts  a  general  plan  covering  a 
large  area  whose  safety  and  developm^t  are 
threatened  by  a  common  danger.  Similar 
considerations  apply  here.  Certainly,  this 
court  cannot  say  that  the  protection  ot  this 
district  from  tike  various  evUa  Incident  to 
fldbds  could  not  best  be  accomplished  by  a 
single  comprehensive  plan.  Apart  from  any 
other  consideration,  the  protection  of  the 
roads  In  any  one  of  the  watersheds,  and  the 
maintenance  of  communication  with  the  oth- 
ers, might  be  a  matter  of  verj-  direct  concern 
to  all  of  the  land  embraced  within  the  dis- 
trict Whether  the  work  conld  best  be  done 
as  a  whole,  or  should  be  committed  to  the 
direction  of  separate  districts.  Is,  In  reality,  a 
questlcm  of  engineering,  rather  than  one  oC 
constitutional  law.  It  is  therefore  a  ques- 
tion for  leglslatiTe  determination. 

[7]  M:uch  is  made  of  Qie  fitct  that  »cept 
on  its  northern  line,  Uie  boundaries  of  the 
district  axe  those  of  the  cOuDty  (tf  Loa  Ange- 
les. From  this  it  is  argued  that  the  action 
ot  ttie  liceislatnra  In  fixing  the  bonndarles 
was  founded  upon  an  arbitrary  and  aoddm- 
tal  bads,  rather  ttian  upon  a  oonsidaatlon  of 
the  beoeflts  to  be  derived  fnnn  the  wwk- 
But  the  conclusion  does  not  f(dlow.  There 
Is  nothing  in  the  nature  of  things  making  It 
Inconceivable  that  the  limits  of  a  district  spe- 
cially benefited  by  a  ptopoBsA  improvemtti,t 
should.  In  whole  or  in  part,  coiiuUde  with 
those  of  an  exlattng  political  sabdlvlslon. 

[t]  Before  leaving  this  branch  of  the  lUs- 
cnsslon.  it  may  be  well  to  say  a  word  about 
the  provision  authorizing  the  board  to  omtt 
the  doing  of  work  within  a  municipality  with- 
holding Its  approval  thereof,  and  to  malie  gs- 
penditure  elsewhere.  The  purpose  obviously 
Is  to  give  to  the  municipalities  within  the  dis- 
trict a  c^aiu  measure  of  control  over  the 
doing  of  work  within  their  boundaries.  We 
do  not  see  how  the  provision  aEFects  the  valid- 
ity of  the  act.  The  right  to  impose  an  as- 
sessment upon  land  within  an  Improvement 
district  Is,  of  course,  not  dependent  upon  the 
doing  of  work  upon  or  near  the  land  in  ques- 
tion. The  act  contemplates  that  the  board 
shall  expend  the  money  In  such  manner  as 
to  carry  Into  effect  a  plan  which  shall  bene- 
fit the  district  as  a  whole.  If  the  plan  orig- 
inally adopted  contemplates  worit  within  a 
municipality,  and,  on  account  of  the  objec- 
tion of  the  municipal  anthorltles,  this  partlc- 
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oUr  work  cannot  be  done,  it  must  be  pre- 
sumed that  the  board,  in  applying  the  money 
elsewhere,  wUl  expend  It  In  sndi  manner  as  to 
farther  the  general  purpose  of  promoting  the 
advantage  of  the  entire  district.  In  effect, 
the  provision  under  conslderatlw  merely  pro- 
Tldea  for  the  modification,  under  certain  con- 
ditions, of  the  adopted  plan  of  improvement. 

[I]  It  la  next  contended  that  the  act  is 
T<Ad  because  it  provides  for  the  raising  of 
funds  to  pay  for  the  work  by  means  of  a 
tax  Instead  of  by  a  special  assessment.  If 
such  be  the  case,  the  act  is  a  palpable  vio- 
lation of  the  provision  of  the  state  Constl- 
tution,  requiring  that  all  property  be  taxed 
in  proportkm  to  its  value.  Article  13,  |  1. 
Since  the  act  charges  only  the  real,  and  not 
tb»  personal,  property  In  the  district.  It 
clearly  violates  this  fnndamratal  mandate, 
if  the  burden  ia  a  tax,  strlctiy  q}eakbig. 
The  Intervoiers  point  to  the  fact  that  the 
legislature  has  used  the  word  "tax"  throngh- 
ont  the  act,  and  dtoes  not  anywhere  refer  to 
the  charge  as  an  assessment  Furthermore, 
such  "tax"  is  to  be  levied  and  collected  In 
tbB  same  manner,  by  the  same  machinery, 
and  at  the  same  time  as  general  taxes. 
These  facts  are  not,  however,  conclusive. 
The  word  "tax"  is  used,  with  equal  propri- 
ety, in  two  distinct  senses.  In  its  broad 
.meaning  the  word  dncludes  both  general  tax- 
es and  special  assessiBents.  Chicago  Q.  W. 
By,  Oo.  T,  Sans.  City  N.  W.  By.,  76  Kan.  167, 
SB  Pac.  1086,  12  Ann.  Cas.  688;  1  Page  ft 
Jones  on  l^pcatimi  by  Aasessment,  |  40,  See, 
also,  In  re  Madera  Irr.  Dlst,  supra.  Tak- 
ing,* as,  under  the  settled  ruto  ot  constitu- 
tional law,  we  mnat,  that  constraction  which 
will  uphold  the  act,  we  condnde  tliat  the 
L^lslature  must  have  intended  to  use  the 
meaning  which  would  admit  of  the  charge 
being  constmed  as  a  special  assessment. 
"The  very  fact  that  personal  property  is 
excluded  from  bearing  the  cost  of  the  im- 
provement and  that  the  word  'property*  Is 
held  to  mean  by  the  terms  of  the  act  to  be 
real  property,  forces  us  to  the  conclusion 
that  it  was  the  intention  of  the  Legislature 
to  provide  for  the  cost  of  the  improvement  by 
way  of  assessDiCTt,  as  in  other  drainage 
cases."  Miami  County  v.  Dayton,  92  Ohio 
St.  216»  110  N.  B.  726.  In  Doyle  v.  Austin, 
47  Cal.  363,  an  act  (Stats.  1871-72,  p.  9U), 
providing  for  the  opening  of  Montgomery 
avenue,  in  the  dty  of  San  Frandseo^  was 
assailed  upon  the  ground,  among  others,  that 
it  Imposed  a  "tax"  In  a  special  Improvement 
district  without  following  the  provisions  of 
the  Constitution  with  r^erenoe  to  the  as- 
sessment and  levy  of  taxes.  The  court  an- 
swered the  contention  In  theee  wwds: 

"It  saffldentiy  appears  on  the  fece  of  the  act 
that  the  whole  scheme  contemplates  an  ssaess- 
meiit  and  not  a  tax.  The  two  are  eBseatiaUy 
different  in  their  nature,  and  designating  as  a 
tax  that  which  in  its  elements  la  an  aasessment, 
can  have  no  effect  in  determining  whether  it  is 
one  w  the  other.   The  qaestira  must  ba  de- 


cided by  the  nature  of  the  imposition,  and  not 
by  the  mere  name  by  which  it  la  called.** 

There  are  many  other  Instances  where  the 
word  "tax"  has  been  used  to  designate  a 
special  assessment.  Wagner  v.  Baltimore. 
239  U.  S.  207.  36  Sup.  Ct.  66,  60  L.  Ed.  230; 
Yeatman  v.  Crandall,  11  La.  Ann.  220 ;  Daily 
V.  Swope,  47  Mlsa.  367.  It  is  true  that  local 
improvments  may  be  provided  for  by  means 
of  a  tax,  Instead  of  an  aasessment  upon  the 
lands  benefited.  People  v.  Whyler,  41  Cat 
351;  S.  P.  Co.  V.  Levee  Dlst,  172  CaL  345, 
156  Pac.  502.  But,  in  the  cases  Jnst  dted, 
and  others  like  them,  where  the  charge  has 
been  held  to  be  a  tax,  it  has  been  a  burden 
Imposed  on  personal  as  well  as  real  property. 

[11]  It  Is  argued,  in  this  connection,  that 
if  the  act  provides  for  an  assessment.  It  la 
open  to  the  objection  that  it  exempts  some 
of  the  lands  which  will  receive  benefits.  The 
argument  ia  that  only  land  subject  to  gen- 
eral taxation  is  to  be  assessed,  and  that  the 
exemptions  from  such  taxation  will  relieve 
certain  lands  which  should  be  diarged.  On 
the  other  hand,  the  petitioner  contends  that 
the  act,  properly  construed,  does  not  contem- 
plate the  exemption  of  any  benefited  prop- 
erty (except,  perhaps,  that  devoted  to  a  pub- 
lic use).  The  proper  time  to  decide  this  qaeo- 
tlMi  of  interpretation  will  arrive  when  the 
question  arises  in  a  case  Involving  the  right 
to  assess  partdcular  property.  There  is  no 
occasion  to  decide  It  now.  It  is  thoroni^ly 
settled  that,  in  the  absence  of  constltutloniU 
restriction,  the  legislative  power  to  exempt 
property  from  taxation  extends  to  every  form 
of  the  taxing  power,  including  special  asseso- 
ments  as  well  as  general  taxes.  28  Gyc  1131 ; 
12  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  314; 
Cooley  on  Taxation  EA.)  343;  Dyker 
Meadow  T^and,  etc.,  Co.  v.  Cook,  3  App.  Div. 
164,  88  N.  Y.  Supp.  222;  MUwaukee  EL, 
eto.,  Co.  V.  Milwaukee,  96  Wis.  42,  69  N.  W. 
796.  See,  also,  Doyle  v.  Austin,  supra.  As 
was  said  In  the  Wisconsin  case  jnst  cited: 
"Asaesamenta  are  fecial  taxes,  and  the  power 
to  exempt  particular  elaases  or  Unda  of  prop- 
erty  from  assessments  stands  on  as  clear  and 
undoubted  ground  ss  the  power  to  mate  exemp- 
tiona,  in  sudi  eases,  from  gnwral  taxation.** 

^nie  act  la  also  attacked  on  the  troimd 
that  it  violates  subdivision  28  of  section  25 
of  artlde  4  of  tiie  Gonstitation  of  Califbr- 
nla,  in  Uiat  It  creates  ofBces  by  special  legis- 
lathm,  and  also  Imposes  dnttes  on  eonnty 
officers  special  act  In  answw  to  tbis 
objection,  it  is  unnecessary  to  do  more  than 
dto  the  cases  of  Peivile  Sacramoito  Drain- 
age District,  supra,  and  tfotter  of  Bonds  of 
S.  7.  L  District,  161  Gat  84B,  119  Pac.  1B8, 
where  similar  statutory  provisions  wore  un- 
der consideration. 

Ottker  constitutional  otiKtiom  to  the  act 
are  urged.  Without  ^lecUylng  ttisn,  sre 
think  it  snffldffiit  to  say  that  ttiey  are  met 
by  the  foregoing  discussion  and  dtattona  at 
authority. 

[11]  The  attadc  <m  the  proceeding  dealm- 
ed  to  authorise  the  issuance  of  ttie  bonds  m 
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put,  In  the  main,  on  two  gronndB.  It  Is 
(^alined:  rirst,  that  .the  report  of  the  engi- 
neers ma  not  8uffl<daitly  specific  to  give 
the  board  jnrlsdiction  to  proceed ;  and,  sec- 
ond, that  ttie  necessary  steps  prellmlnaiy  to 
the  holding  of  an  election  were  not  taken. 
If  the  xnoceedlngs  wera  d^ective  in  eithw 
or  both  c£  these  respects,  the  force  of  the  ob- 
jections has  been  removed  by  an  act  of  the 
Legislatnre,  approved  May  15,  1017.  Stats. 
1017,  p.  239.  This  act,  which  became  effec- 
tive Jnly  27,  1017,  provides  that  the  bonds 
In  question  "and  all  the  acts  and  proceedings 
of  said  district,  leading  up  to  and  including 
the  authorizing  and  issuance  of  said  bonds, 
are  hereby  legalized,  ratified,  confirmed  and 
declared  valid  to  all  intents  and  pnrpOBes,** 
and  that  die  finding  of  the  board  of  super- 
vlaors  in  favor  of  the  validity  ot  the  bond 
election  should  be  final  and  conclusive 
against  all  persona  except  the  state  of  Gall- 
fomia,  which  conld  question  the  proceedings 
by  suit  by  the  Attorney  General  within  80 
days  after  the  act  became  effective.  This 
curative  act  wdped  away  whatever  mistakes 
there  may  have  been  in  the  loocedoie  at- 
tacked by  the  Interveners. 

{11]  It  la  said  by  the  iutervenen  that  the 
holding  of  the  electlrai  is,  1^  ttie  terms  of 
the  fiood  control  act,  made  JorisdlctiooaL 
But  It  is  not  a  step  required  by  any  cmstl' 
tntlonal  provision.  Ho  election  need  have 
been  autbortsed  In  the  first  Instance.  The 
Legislature  might  have  provided  for  the  ia- 
snance  of  the  bonds  without  giving  any 
voice  In  the  natter  to  the  residents  of  the 
district  la  re  Bonds  of  San  Joaquin  Irr. 
DlsL.  161  GaL  845,  U9  Pac.  IfiS;  State  v. 
Monaban,  72  Kan.  81  Pac.  130,  US  Am. 
SL  Rep.  224,  7  Aim.  Oas.  661.  This  being 
so,  the  Legl^ture  could,  by  the  subsequent 
act,  do  away  with  the  necessity  of  snch  pro- 
cedural st^,  or  with  the  eflCect  ot  Allure 
to  take  them  properly.  Chase  v.  Trout,  146 
GaL  350,  SO  Pac.  81 ;  Sacramraito  v.  Adams, 
171  Gal.  404,  153  Pac.  908;  Imperial  land 
Co.  V.  Impeilal  Irr.  Dlst.  173  Cal.  660,  161 
Pac.  113. 

Other  points  ftre  raised  whldi,  In  view  of 
what  has  already  been  said,  we  do  not  deem 
it  necessary  to  mention. 

It  is  ordered  that  a  peremptory  wilt  of 
mandate  Issue  as  prayed. 

We  concur:  '  MELyiN,  JT.;  HIBNSHAW, 
J. ;  LAWLOB,  J. 


MORTGAGE  SECURITIES  CO.  OF  CAI^I- 
FORNIA  V.  PFAFFMANN.    (U  A.  6S20.) 

(Supreme  Court  of  California.   Dec.  81,  1017.) 

1.  BAnjaxT  «=»18(2>— CoHuon-L&w  liiiNs— 
Bepaibino  Pebbonaltt. 
PerBons  making,  altering,  or  repairing  per^ 
sonal  property  had  a  lien  lor  services  rendered 
at  commoD  law. 


2.  Chattel  Mobtoagbs  «=>138(1)— Pbiobitt 
— LntM  FOB  Repaibs. 
Under  Civ.  Code,  §§  8051,  3052,  giving  per- 
BOOB  repairiog  personalty  possessory  TienB,  with 
right  ot  sale,  and  despite  section  2897,  giving 
liens  priority  according  to  the  time  of  their 
creation,  wiOi  certain  exceptions,  a  possessory 
lien  for  automobile  repairs  is  saperior  to  a  pre- 
rioaa  chattel  mortgage,  although  such  mortgage 
bad  been  breached  when  the  automobile  was  de- 
livered to  the  repairman. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Fred  H.  Taft,  Judge. 

Action  by  the  Mortgage  Securities  Com- 
pany of  California  against  F.  W.  PfafFmann. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Bflversed. 

I>nke  Stoiw,  of  Los  Angeles,  for  appellant. 
Tobias  R.  Archer,  of  Los  Angeles,  for  re- 
spondent. 

HENSHAW,  J.  The  Chatta,  husband  and 
wife,  executed  to  plaintiff  a  chattel  mortgage- 
on  their  antonioblle,  the  mortgagors  retain- 
ing the  possession  and  use  thereof.  Ktey 
delivered  their  automobile  to  defendant  to 
have  repair  wotk  done  thereon.'  He  did 
this  work  and  held  possession  of  the  auto- 
mobile until  payment  for  it  was  made.  The 
Chatts  violated  the  terms  of  their  chattel 
mortgage  contract  with  plaintiff.  For  this 
violation  plaintiff  was  entitled  to  take  posses- 
sion of  the  automobile  and  to  sell  It.  Its  en- 
deavor to  do  80  was  met  by  the  refusal  of 
the  defendant  to  deliver  the  automobile  un- 
til payment  of  his  bill;  he  contending  for 
his  possessory  lien  on  account  of  the  work 
performed.  Tbla  action  was  brought  to  de- 
termine the  respective  rights  of  the  parties 
and  the  priorities  of  their  liens.  The  trial 
court  decreed  that  the  possessory  lien  of  the 
repairer  was  subordinate  to  the  chattel  mort- 
gage lien  of  the  plaintiff,  and  gave  judgmost 
accordingly.  From  that  judgment  this 
peal  has  followed. 

(t,2]  No  question  arises  over  the  validity 
of  the  cbattd  mortgage  as  such,  or  over  the 
constructive  notice  by  recordation  wlilch  that 
recordation  gave  to  the  world.  The  control- 
ling sections  of  our  Code  upon  the  subject- 
matter  are  Civil  Code,  }  3051,  which  declares: 
"A  person  who  makes,  altera,  or  repairs  any 
article  of  personal  property,  at  the  request  of 
tlie  owner,  or  legal  possessor  of  the  prop^y,  has 
a  lien  on  the  same  for  his  reasonable  cbarges  for 
the  balance  due  for  such  work  done  and  mate- 
rials famished,  and  •  •  •  may  retain  pos- 
sesBlon  of  the  same  until  the  charges  are  paid." 

Here  it  may  be  said  that  this  considera- 
tion is  not  c<Mnpllcated,  as  respondent  urges^ 
by  the  fact  that  the  Chatts  were  in  default 
under  their  chattel  mortgage  at  the  time  they 
delivered  the  automobile  to  defendant  for  re- 
pairs. Thes  were  stlU  the  legal  possessors 
of  the  automobile,  and  their  possession  con- 
tinued to  be  legal  until  the  plaintiff  exercl»- 
ed  its  rights  under  Its  mortgage  and  took 
unto  Itself  that  possesion.   Section  3052  ai^ 
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thorlzee  a  sale  In  due  course  of  the  property 
beld  under  possessor;  Hen.  Section  2897  de- 
clares that: 

"Other  thinga  being  equal,  different  liens  upon 
the  s&me  property  have  priority  according  to  the 
time  of  their  creation,  except  in  cases  of  DOttom- 
cy  and  respondentia.*' 

The  trial  court  and  tbe  Court  of  Appeal, 
not  without  warrant,  held  that  the  lira  of 
the  diattel  mortgage  had  priority  over  the 
possessory  lien  of  the  repairer,  Not  without 
warrant,  we  say,  for  Wilson  v.  Donaldson, 
121  Cal.  8,  53  Pac.  404,  43  L.  R.  A  024.  66 
Am.  St.  Bep.  17,  lends  strong  support  to  this 
view.  It  wag  because  this  court  was  not  sat- 
isfied with  the  reasoning  and  conclusion  of 
Wilson  T.  Donaldson  that  a  hearing  before 
it  was  ordeTod.  At  the  time  when  Wilson  t. 
Donaldson  was  decided,  the  law  with  which 
we  are  concerned  was  Identically  the  same 
as  it  now  is,  the  difference  being  that  sec- 
tion 3051  at  the  time  of  the  decl^on  in  WU- 
son  T.  Donaldson  dealt  only  with  the  first 
class  of  llenholders,  those  "who,  while  law- 
fully in  possession  of  an  article  of  personal 
property,  render  any  service  to  the  owner 
thereof,  by  labor  or  skill,  employed  for  the 
protection,  improvement,  safe  keeping,  or  car- 
riage thereof,"  while  section  3052  dealt  with 
the  second  class  of  lien  claimants,  those  "who 
make,  alter,  or  Improve  any  article  of  per- 
sonal property,  at  the  request  of  the  owner, 
or  legal  possessor  of  the  property."  The 
change  that  has  been  made  has  only  been  to 
group  both  these  classes  with  others  in  sec- 
tion 3051,  and  to  provide  In  section  3052  for 
the  Identified  enforcement  of  the  liens  of  all 
of  the  classes  described  In  3051.  Wilson  v. 
Donaldson,  however,  cites  both  sections  3051 
and  3062,  though  the  lieu  which  was  there 
declared  to  exist  was  a  lien  of  the  first  of 
the  designated  classes;  that  is  to  say,  a 
lien  depending  upon  possession,  and  owned 
by  one  lawfully  in  possession  who  had  be- 
stowed labor  for  the  improvement  of  personal 
property,  the  labor  there  being  the  harvesting 
of  grain,  the  grain  Itself  being  -subject  to  the 
Hen  of  a  chattel  mortgage  prior  in  time.  But 
while  our  law  to-day,  in  substance,  gives 
every  member  of  the  two  classes  an  identical 
possessory  lien  for  the  value  of  the  service 
rendered  or  the  work  performed,  and  gives 
them  likewise  identical  remedies  in  the  mat- 
ter of  the  foreclosure  of  the  lien,  no  such 
identity  of  origin  exists  in  the  case  of  the 
liens  themselves.  The  latter  cla^s,  those 
"who  make,  alter,  or  repair  any  article  of 
personal  property,"  always,  and  in  the  ab- 
sence  of  statute  or  eyea  In  the  absence  of 
agreement,  at  common  law  had  their  Hen. 

"By  the  general  law,  in  the  absence  of  any 
specific  agreement,  whenever  a  party  has  ex- 
pended labor  and  skill  in  the  improvement  of  a 
diattel  bailed  to  hfm,  be  has  a  lien  upon  It." 
Jackson  v.  Gunmiins.  5  M.  &  W.  342. 

TbB  Kasoning,  and.  Indeed,  the  quotation, 
relied  on  in  WHson  v.  Donaldson  lias  to  do 
With  an  agistor's  lien,  thou^^  It  was  not  an 


agistor's  lien  the  court  had  before  it  In  Wil- 
8<m  T.  Donaldson.  But  an  agistor,  in  the  ab- 
sence of  a  Q>eelal  agreement,  had  no  11^  at 
common  law,  and  this  is  very  clearly  polnt^ 
out  in  the  case  dted,  siq>ra,  where  it  is  fur- 
ther said: 

"Now  the  case  of  an  agistment  does  not  fall 
within  that  principle  [the  principle  of  improv- 
ing pcrsoaal  property]  inasmuch  as  the  agistor 
does  not  confer  any  additional  value  upon  the 
article,  either  by  the  exercise  of  any  skill  of 
bis  own  or  indirectly  by  means  of  any  fastrn- 
ment  in  his  possession." 

ret,  obviously,  tlils  reas<mlng,  perfectly 
sound  in  itself  has  no  appUcation  to  the 
fActs  presented  In  Wilson  v.  Donaldson, 
wh^  the  Uen  by  the  court  conceded  to  exist 
was  not  an  agistor's  Uen  at  all,  but  waa 
clearly  based  upon  the  "Improvement"  of  the 
personal  property,  if  with  propriety  the  bar- 
vesting  of  grain  can  be  said  to  be  an  lut 
provement  Therefore,  under  statutes  cre- 
ating agistor's  Uena,  where  questions  of  prior- 
ity arose,  aU  the  reasoning  which,  as  we 
shall  see,  goes  to  support  the  priority  of  the 
repairer's  Hen  was  wholly  absent.  Thus  it 
was  said  in  supporting  the  superiwlty  of  the 
chattel  mortgage  lien  over  the  agistor's  that 
It  was  not  In  the  contemplation  of  the  mort- 
gagee that  the  mort^gor  would  put  the  horae 
or  the  cow  into  an  agistor's  hands.  Furthw. 
that  when  he  did  so  the  agistor  by  his  serv- 
ice did  not  better  or  improve  the  chattel,  and 
that  as  it  was  not  therefore  within  the  con- 
templation of  the  mortgagee  that  his  mortga- 
gor shonld  do  this  thing,  and  as  the  agistor 
had  done  nothing  to  Improve  the  diattel,  and 
as  the  general  rule  touching  Hens  is  that 
preference  goes  with  priority,  and  as  the 
mortgagor  could  not  by  any  contract  of  his 
own  with  the  agistor  Impair  the  mortgagee's 
rights,  such  Hens  when  created  by  statute, 
unless  the  statute  Itself  spoke  clearly  to  the 
contrarj',  were  to  be  held  subordinate  to  a 
pre-existing  chattel  mortgage  Hen.  But  even 
upon  this  there  is  a  conflict  In  authority, 
some  courts  holding  that  It  must  have  been 
within  the  contemplation  of  the  mortgagee 
that  the  mortgagor  would  do  whatever  was 
necessary  to  pr^erve  the  chattel,  and  that 
when  In  the  matter  of  Its  preservation  It  was 
given  to  an  abator  It  would  be  construed  as 
being  within  the  contemplation  of  the  par^ 
ties  to  the  mortgage  that  the  ^istor,  so  Ionic 
as  be  held  the  property,  did  so  under  a  pref- 
erential lien.  Case  v.  Allen,  21  Kan.  217.  30 
Am.  Bep.  425,  cited  in  Wilson  t.  DonaMstm 
as  being  a  well-considered  case  upon  the  sub- 
ject, is  a  case  dealing  only  with  such  an 
a^stor's  Uen.  It  is  one  of  the  casra  in  whicb 
the  rule  of  construction  last  «iunciated  Is 
declared.  An  examination  of  the  anthorltlps 
cited  in  support  ct  the  reasoning  In  Wilson 
V.  Donaldson  wIU  disclose  that  all  saving  one 
were  cases  haTlng  to  do  with  agistors'  Uens. 
The  one  exception  is  that  of  Sttums  t.  Smith, 
137  Mass.  201,  where  household  good*  under 
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ctutttel  mOTtgaiie  were  stored  by  the  moitga- 
-gor,  and  the  holding  of  the  court  was  that 
the  mortgagee,  In  permitting  the  mortgagor 
to  retain  possession  of  the  goods,  contem- 
plated only  the  use  of  those  goods  by  the 
mortgagor  and  not  his  storage  of  them,  there- 
in dlatlngnlshlBg  Hammond  t.  Danlelson,  126 
Mass.  294,  where  a  hack  under  chiittel  mort- 
gage, permitted  by  the  mortgagee  to  be  need 
In  a  llTery  hnsIneBs,  ynn  declared  to  be  sub- 
ject to  the  repalrer'9  subsequent  Hen  upon  the 
ground  that  the  mortgagee  must  haTe  con- 
templated that  the  hack  would  be  kept  In 
rrasonable  condition  for  une,  and  Lynde  v. 
Parker,  1(S5  JJaas.  481,  80  N.  E.  74,  treating 
of  an  aglBtor*8  Hen  upon  a  horse  under  chat- 
tel mortgage,  where  It  Is  held  that  even  In 
the  case  of  surh  a  Hen  "all  the  circumstances 
surrounding  the  transaction"  may  show  that 
it  Is  superior  to  that  of  the  earlier  chattel 
mortgage^ 

All  this  has  been  said  only  In  Illustration 
of  the  fact  that  this  Important  qOestlon  re- 
ceived Inadequate  consideration  In  Wilson  t. 
Donaldson.  It  remains  to  be  added  that  the 
question  of  priority  la  wholly  controlled  by 
our  statutory  law.  If  by  the  fair  intendment 
of  that  law  these  classes  now  enumerated  in 
section  3051  of  the  Civil  Code  are  given  a 
preferential  lien  over  the  holder  of  an  earlier 
chattel  mortgage,  we  are  not  embannuned  in 
eo  declaring. 

We  er«  well  convinced  flutt  our  law  does 
with  Intention  make  the  prasessory  Hen  of 
the  Improver  and  of  the  repairer  superior  to 
the  lien  of  the  pre-existing  diattel  mortgage. 
True,  It  Is  said  In  Wilson  v.  Donaldson  that 
if  the  Legislature  had  desired  to  give  such 
lien  claimants  priority  over  chattel  mortgage 
Uena  it  was  an  easy  thing  to  have  said  so, 
but  our  conviction  is  that  it  has  said  so,  and 
that  its  declaration  has  the  support  of  rea- 
sou  and  Juatlce.  Did  the  Legislature  mean 
that  every  artisan  and  mechanic  to  whom 
might  be  delivered  a  chattel  for  improvement 
and  repair  must  search  the  records  to  dis- 
cover whether  that  article  had  been  mort- 
gaged, and,  falling  so  to  do,  be  at  the  peril 
of  the  impairment  or  total  destruction  of  his 
Hen,  or  did  it  mean  that  the  money  lender 
who  toob  for  security  a  chattel  roortgagt 
should  take  it  with  the  understanding  as  purt 
of  hla  contract  that  Improvements  and  re- 
pairs placed  upon  the  article  should  be  sub- 
ject to  a  preferential  possessory  Hen?  With- 
out hesitation  we  answer  that  the  second  al- 
tematlTe  Is  sustainable  aa  a  Just  Interpreta- 
tion of  the  legislative  enactments.  Under  the 
language  of  the  two  sections  It  seems  most 
manifest  that  such  la  the  true  construction. 
Instancing  but  one  con^deration  alone,  and 
that  the  rl^t  and  pon'er  of  the  possessory 
lien  claimant  to  seU  the  property,  that  right 
absolute  la  given  him,  and  he  may  exercise 


it  80  far  as  the  statute  reads,  without  re- 
gard to  the  existence  of  the  chattel  mortgage, 
and  without  regard  to  whether  or  not  the 
chattel  mortgage  la  fonsclosable.  One  would 
certainly  look  to  see  some  limiting  language 
in  the  law  If  these  provisions  aa  to  the  right 
of  sale  and  dlsposltitm  of  the  proceeds  of  the 
sale  were  to  be  subordinated  to  a  preferra- 
tlal  right  on  the  part  of  the  holder  of  a  chattel 
mortgage,  and  It  certainly  makes  more  for 
the  protection  of  society  and  for  the  conduct 
of  Ita  business  to  say  that  aU  of  these  classes 
of  men  who  preserve,  improve,  or  repair  per- 
sonal property  should,  like  mechanics  and  ar- 
tisans under  the  mechanic's  Hen  law.  faavb 
their  Hens  declared  preferential.  Concerning 
the  money  lender  who  holds  the  diattel  mort- 
gage, two  suggestions  may  be  briefly  ad- 
vanced; one,  that  the  possessory  Hen  claimant 
has  preserved,  improved,  or  repaired  the 
property  upon  which  he  has  a  Hen,  and,  con- 
sequently,  has  added  a  value  to  the  security 
commensurate  with  his  Just  charge,  the  other, 
that  the  money  lender  desiring  to  take  the 
security  of  a  chattel  mortgage  can  with  much 
more  readiness  reduce  the  amount  of  his  loan 
to  protect  himself  against  the  possible  lia- 
bility of  a  possessory  lien  than  can  the  work- 
aday artisan  take  the  time  to  .inspect  the  rec- 
ords to  see  whether  such  chattel  mortgage 
exists  against  the  property. 

Besides  reason,  there  is  no  lack  of  author- 
ity to  support  this  construction  of  oar  law. 
The  law  of  Wisconsin  is  identical  with  our 
owi,  and  in  Jesse  Smith  v.  Kaestner,  1G4  Wis, 
205,  159  N.  W.  738,  the  Supreme  Court  of 
Wisconsin  declares  the  same  constructi<ni, 
and  supports  It  with  abundant  authority. 

The  Judgment  appealed  ttom  la  therefore 
reversed. 

We  concur:  ANOETLLOTTI,  O.  J.;  MBtr 
VIN,  J.;  8LOSS,  X;  VIOTOH  B.  SHAW, 
Judge  pro  tern. 


a  F.  LOIT  LAND  GO.  v.  HEQAN. 
(Sa&  2453.) 

(Supreme  Court  of  Catifornia.    Dec.  81,  1917.) 

1.  Watebs  and  Watrb  Courses  ^3l56(8) — 
Extent  of  Right  Under  Easement. 

Wiiere  the  servitude  imposed  on  defendant's 
land  by  the  prant  was  for  the  carryinp  of  water 
valy  for  lot  l^o.  5,  and  not  at  all  for  lot  No.  4, 
the  riKht  to  bave  the  ditch,  coDveyiog  the  wa- 
ter, enlarged  would  arise  only  when  more  water 
was  needed  for  lot  No.  5,  in  view  of  Civ.  Code, 

S606,  providing  ttiat  the  extent  of  a  servitnde  is 
etermined  by  the  terms  of  the  grant,  or  the  na- 
ture of  the  enjoyment  by  which  it  was  acquired. 

2.  Watbbs  and  Wateb  Coubsbs  4=»156(8)  — 
Extent  of  Riobt  Under  Easeuent. 

Increasing  the  capacity  of  a  ditch  would  be 
within  the  purview  of  a  grant  giving  the  right 
to  transport  over  defendim^B  land  such  water 
as  might  be  necessarj  for  use  on  the  lot  qwd- 
fied. 
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Department  2.  Appeal  from  Superior 
Oonrt,  Bntte  Comity ;  H.  D.  Gregory,  Judge. 

Action  by  the  C.  F.  Lott  Land  Company 
against  Eliza  Hegan,  as  adEOinlstratrlx  of 
tbe  estate  of  James  Hegan,  deceased,  suc- 
cessor of  James  Hegan.  Judgmmt  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Ij.  G.  Faulkner,  of  Chlco,  for  appellant 
W.  H.  Oarlln,  o£  MarysTllle,  for  reaipondent. 

HENSHAW,  J.  PlalntlfT  claimed  a  right 
of  way  for  a  ditch  across  the  land,  of  de- 
fendaqt,  and  tbe  additional  right  to  carry 
therein  2,500  Inches  of  water,  measured  un- 
der a  4-lncb  pressure,  for  use  upon  Its  lands. 
Defendant  denied  that  her  Intestate's  lands 
were  under  the  burden  of  the  servitude  for 
such  a  ditch,  denied  the  capacity  of  tbe  ditch 
to  carry  2,500  Inches  of  water  under  4-inch 
pressure,  aAd  asserted  that  its  mazimum  ca- 
pacity was  500  inches.  Affirmatively,  defend- 
ant asserted  that  the  ditch  was  Jointly  con- 
structed and  was  Jointly  owned  by  the  prede- 
cessors in  interest  of  plaintiff  and  of  defend- 
ant, and  the  defendant's  Intestate's  right  is 
to  all  the  water  flowing  In  the  ditch  which 
may  be  needed  or  desired  in  connection  with 
his  land,  for  tbe  purpose  of  Irrigation,  for 
watering  stock,  and  for  domestic  use.  The 
court  found  the  ownership  of  the  dtt(^h  in 
plaintiff  and  the  ownership  and  ri^t  to 
carry  therein  for  use  upon  its  lands  2,500 
Inches  of  water.  It  found  further  that  the 
right  of  way  for  this  ditch  was  approximate- 
ly 80  feet  in  width,  and  as  a  part  of  this 
Tl^t  of  way  was  the  right  to  enter  upon  all 
the  lands  traversed  by  the  ditch  for  the  pur- 
poee  of  repairing  and  operating  it  It  found 
that  plaintiff's  predecessor  In  Interest  had 
alone  constructed  the  ditch,  and  as  to  defend- 
ant's Intestate  held  that  he  had  no  right  to 
the  use  of  any  of  the  waters;  but  with  the 
knowledge  of  and  without  objection  upon  tbe 
part  of  plaintiff  and  Its  predecessor  in  Inter- 
est there  had  been  taken  from  the  i\tch  by 
defendant's  Intestate  10  inches  of  water  for 
irrigation,  and,  excepting  for  this  permissive 
use,  defendant's  Intestate  had  no  right  to 
any  of  the  waters.  It  further  found  that  the 
reasonable  value  of  this  10  Indies  of  water 
was  $1  per  acre  for  the  20  acres  upon  which 
It  was  utilized,  or  $2  per  miner's  Inch  for 
the  10  inches  so  taken.  The  Judgmmt  fol- 
lowed these  findings.  Upcm  ai;v>eal  the  prin- 
cipal contwtlon  Is  Hiat  the  flndlngs  are  not 
supiwrted. 

To  these  facts  It  is  necessary  for  an  un- 
derstanding of  the  controversy  to  add  that 
the  lands  now  owned  by  plaintiff  were  for- 
merly the  lands  of  C.  F.  Lott,  who  appeared 
as  plalntlfTs  principal  witness  upon  the  trial. 
Big  Butte  creek,  from  which  these  waters 
are  taken,  flows  southwesterly.  All  of  the 
lands  affected  by  this  litigation  were  orig- 
inally held  in  single  ownership.  They  were 
divided  for  the  most  part  Into  lots  and  may 
be  numbered  for  cDnvealeDce  In  designation. 


To  the  north  lay  lot  1,  riparian  to  big  Batte 
creek,  purchased  and  owned  by  C.  F.  Lott 
To  the  southward  lay  lots  2,  3,  and  4,  and 
below  that  an  unnumbered  tract  whidi  for 
convenience  we  may  call  lot  5.  This  was 
nonriparlan  to  the  stream,  and  was  also  par- 
chased  by  Mr.  Lott.  With  that  purchase  ran 
the  grant  of  a  perpetual  right  of  way  for  a 
water  ditch  to  carry  Big  Bntte  creek  water 
across  the  intervening  lots  2,  3,  and  4.  Bnth 
seqnently  G.  F.  Lott  purchased  lot  4,  thus 
leaving  between  his  holdings  of  lot  1  to  the 
north  and  lot  4  to  the  south  lots  2  and  3 
traversed  by  the  water  ditch.  The  dltdi  as 
originally  constructed  took  the  water  from 
Butte  creek  at  the  northerly  end  of  lot  1. 
carried  it  southwesterly  rQughly  paralleling 
the  line  of  the  creek  across  lots  1,  2,  3,  and 
4,  and  onto  the  unnumbered  lot  which  w« 
have  called  6.  Unquestionably  the  easement 
conferred  on  lot  5  by  this  grant  and  the 
servitude  placed  upon  lots  2,  3,  and  4  were 
for  the  constructiOD  of  a  ditch  and  the  car^ 
riage  of  water  therein  sufficient  for  the  pur- 
poses of  unnumbered  lot  6.  This  ditch  was 
also  used  to  supply  water  to  the  northern 
lot  1,  and  of  this,  of  course,  defendant  can- 
not and  does  not  complain.  But  Mr.  Lott 
was  not  given  a  right  of  way  over  lots  2  and 
8  to  convey  water  by  this  ditch  to  lot  4 
which  he  acquired  after  his  grant  with  tbe 
easement  of  a  right  of  way  for  unnumbered 
lot  5.  The  defendant's  intestate  owned  118 
acres  of  land  In  lot  2  or  3.  It  Is  conceded 
that  this  land  was  traversed  by  the  dltdi. 
In  substance  the  testimony  of  Mr.  Lott  la 
that  he  delusively  and  for  hla  own  private 
use  constructed  this  ditch,  aided  in  the  work 
by  certain  tenants  of  his  lands,  and  perhaps 
— though  of  this  he  did  not  know — by  other 
landowners  who  were  volunteers,  but  that 
he  always  had  asserted  and  maintained  hla 
rights  as  sole  private  owner.  When  the  ditch 
carried  water,  as  It  frequently  "did,  beyond 
tiie  needs  of  his  land,  he  made  no  objection 
to  his  neighbors  using  this  excess  water  on 
their  own  lands,  but  th^  never  had  used 
such  water  of  right,  and  he  always  stopped 
any  undue  interference  with  his  exclusive 
proprietary  rights.  He  estimated  that  he 
used  and  needed  for  the  lrrtgatl<ni  of  hia 
lands  2,600  miner's  inches  of  water,  and  In 
fact  had  barged  tbe  old  ditch  bo  aa  to 
carry  that  amount 

[1]  AK>ellant  contends  that  the  dltdi  as 
originally  built  and  as  it  crossed  her  land, 
and  as  it  continued  to  exist  until  at  or  short- 
ly prior  to  the  commencement  of  this  action, 
was  a  small  ditch  Incapable  of  carrying  2,000 
inches  of  water,  and  In  support  of  this  points 
out  the  evidence  that  before  the  water  In  this 
ditch  could  reach  the  Hegan  lands  It  had  to 
pass  through  an  iron  pipe  laid  under  a  pub- 
lic highway,  and  that  the  maximum  capacity 
of  this  pipe  was  only  500  miner's  inches. 
Still  further,  that  the  seni'itude  Imposed  upon 
defendant's  lands  was  for  the  carrying  ct 
water  only  for  unnumbered  lot    and  not  at 
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all  fl>r  lot  4,  wbi<!h,  It  wUl  be  remembered, 
waa  acqtdied  by  Mr.  Lott  after  the  date  of 
the  grant  to  him  of  the  rl^t  of  way  for  a 
water  dltdi  fOr  the  use  of  umranibered  lot 
S.  CraaeQacoitly,  as  there  U  no  OTidence  to 
show  that  nmmmbered  lot  5  ever  has  needed 
or  iiaed  2.S00  Inches  of  water,  It  Is  the  Im- 
poeitlon  of  an  tmjast  and  unwarranted  serri- 
tnde  nptni  the  Began  lands  to  decree  a  x1«ht 
of  wtfy  for  a  dltdt  of  that  capacity  with  right 
of  free  access  and  entry  upon  a  str^  of  ap- 
peilanf a  land  30  feet  In  width.  No  answer 
to  this  1b  attempted  by  ieq?(Hid«it,  other 
than  what  is  c(mtalned  In  the  general  state- 
ment that  plalntUTs  evidence  was  as  to  the 
use  and  need  of  2,600  Indies  of  water.  It 
does  aiqpear  that  In  1911.  about  the  time  this 
action  was  bnraght,  the  ditcli  crossing  the 
Hi«an  land  was  enlarged  to  a  capacity  ot 
2,600  Inches,  but  It  is  not  shown  that  the 
ditdi  ever  carried  that  amount  of  water,  and 
It  is  afflrmatlTely  shown  that  the  pipe  above 
referred  to,  whose  carrying  capacity  waa  only 
600  inches  of  watn,  remained  nndumged. 
AjKwUant's  voAttoa  In  thla  respect  Is  well 
founded  in  the  present  state  of  the  record. 
The  extent  of  the  servitude  Imposed  upon  the 
Hegan  lands  is  measured  by  ttie  terms  at 
the  grant  Civ.  Code,  |  806.  Under  the  con- 
ditions shown  to  esdst,  dnee  respondent's 
claim  of  title  rests  uxwn  grant,  and  as  that 
grant  went  only  to  the  use  of  water  and  a 
rlt^t  of  way  therefor  upon  unnumbered  lot  S 
(not  herein  Including  the  8ut>seqnently  acquir- 
ed lot  4),  before  the  court  could  justly  find 
and  decree  a  ditch  right  to  2,500  Inches  of 
water,  evidence  must  be  given  to  show  the 
need  of  this  amount  for  the  purposes  of  un- 
numbered lot  6. 

[2]  Appellant  relies  upon  Wlnslow  Olty 
of  Vallejo,  148  Cftl.  723,  84  Pac.  191,  5  L. 
R.  A.  (N.  S.)  861,  lis  Am.  St  Rep.  349.  7 
Ann.  Cas.  861,  to  sui^rt  the  contention  that 
plaintiff's  predecessor  having  selected  a  right 
of  way  and  constructed  and  maintained  a 
ditch  of  a  given  size,  the  servitude  upon  the 
Hegan  land  has  thus  been  defined,  without 
right  of  respondent  to  increase  the  servitude 
by  changing  the  conditions.  But  tiavlng  re- 
gard to  the  nature  of  the  grant,  while  It 
may  well  be  that  the  course  of  the  ditch  hav- 
ing been  once  fixed  by  Its  construction,  re- 
apondent  would  not  be  allowed  to  change  its 
route,  yet  the  grant  contemplates  the  right 
to  transport  over  the  lands  such  water  as 
may  be  necessary  for  the  use  of  unnumbered 
lot  6.  and  if  the  quantity  needed  by  the  de- 
velopment of  the  land  should  be  increased  it 
would  be  quite  within  the  purview  of  the 
grant  that  the  capacity  of  the  ditch  should 
be  correspondingly  Increased. 

In  the  complaint  the  allegation  mertiy  Is 
of  ownership  of  the  ditch  and  Its  water.  The 
court  finds  in  accordance  with  the  allegation. 
But  the  evidence  was  all  directed  to  an  own- 
ership under  grant   In  the  present  state  of 


the  record  it  cannot  be  said  ttuA  respondent 
relied  upon  any  oCber  tiUa.  It  Is  true  that 
It  ai^tears  that  plaintiff  and  Ite  predecessor 
after  the  acgnisition  of  lot  4  used  the  wa- 
ter carried  by  tbe  ditdi  upon  lot  4.  But  as 
It  awears  that  at  this  time. the  ditch  had 
a  carrying  capacity  of  500  inches,  and  that 
the  construction  and  maintenance  tA  this 
ditch  had  been  acanlevced  In  by  the  owners 
of  the  land  on  lote  2  and  3  traversed  by 
it  It  became  a  matter  of  Indifferoice  to  them 
what  was  6.0DA  with  tbe  water  aftw  It  passed 
their  lands.  A  dUCorent  question  Is  present- 
ed when  a  decree  Is  songbt  for  a  dltdi  with 
the  carrying  capacity  of  2,600  Indies  wiUi  a 
zl^t  of  way  30  feet  in  width  therefor. 

Complaint  Is  made  of  the  finding  of  the 
court  to  the  effect  that  appellant  had  no 
right  to  the  use  of  any  of  the  water  carried 
by  tbe  dltdi  for  the  purposes  <tf  the  H^an 
land,  and  to  the  finding  that  the  use  whldi 
had  actually  been  made  of  10  Indies  of  wa- 
ter was  permissive  merely.  But  upon  this 
it  need  only  be  said  that  there  Is  a  abarp  con- 
flict of  eridence;  tbe  testimony  on  hdialf  of 
plalntllt  behig  that  such  use  vras  permlsslve- 
ly  allowed  as  a  neU^borly  act,  and  that  It 
was  not  in  the  enrdse  of  an  asserted  rij^t 
Complaint  also  is  made  d  finding  i3t  ttie 
court  decreeing  a  permissive  rig^t  to  the  use 

10  inches  of  water  at  a  fixed  charge.  But, 
of  course,  iq)p611ant'B  grievance  lies  In  tlie 
fiict  that  she  was  not  decreed  this  water  as 
a  matter  of  right  Respondent,  rather  than 
appellant,  Is  Injured  by  the  decree  granting 
a  contlnnance  of  tbe  use  upon  payment 
the  amount  named.  Appellant  Is  not  injured 
thereto,  since  there  is  no  obligation  upon  her 
or  her  successors  to  teke  any  of  the  waters. 

IV>r  tbe  reasons  given,  the  Judgment  ap- 
pealed from  is  reversed. 

We  concur:  MELTIN,  X;  VICTOR  S. 
§HAW,  Judge  iffo  tern. 


BTUANNt.  WBIOHT  etaL       A.  4088.) 

(Supreme  Court  of  California.  Dec.  31,  1917.) 
PuBLio  Lands  «=>135(1)— Desbbt  Land  En- 

TBT— COKTBACT  TO  OONVKT  AFTER  PATENT. 

WhUe  Desert  Land  Act  (Act  March  3,  1877, 
e.  107  19  SUt.  877  [U.  S.  Oomp.  St  1916,  gf 
4674-4678])  allows  no  assignment  of  an  entry 
thereunder,  contract  of  entrymen  to  convey  aft- 
er obtalninfc  patent  is  against  public  policy,  as 
allowiiv  nulliScation  of  provision  as  to  amooat 
one  can  hold  before  patent 

Department  2.  Appeal  fran  Snperior 
Court,  Los  Angeles  County;  Frank  O.  Fln- 
layson.  Judge. 

Action  by  Dorothea  H.  Symann  against 
Charles  D.  Wright  and  Others.  From  an  ad- 
verse Judgment  plaintiff  appeals.  Afl9rmed. 

Andrew  J.  Copp,  Jr.,  of  Los  Angeles,  for 
appellant  Collier  ft  Clark,  of  Los  Angeles, 
for  respondents. 
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HENSBAW.  J.  Plaintiff's  BCUon  was  to 
recover  against  the  defendaatg  for  rlolaMon 
of  tbelr  contract  with  her;  she  being  pro- 
tected bj  an  Indemnity  bond.  The  Kravamen 
of  the  aetl<Hi  la  ttala:  Br  their  contract  de- 
fendants made  to  plaintiff  an  execntory  ut- 
slgnmrat  of  their  rif^ts  imiSer  desert  land 
entries^  agreeing  to  do  all  things  necessary 
under  such  entries  to  perfect  them  and  en- 
title defendants  to  patent  ftv  those  lands, 
and  on  Issuance  of  such  patents  the  titles 
BO  granted  to  them  were  In  tnm  to  be  con- 
veyed  to  plaintiff.  The  complaint  charged  In 
BOTeral  counts,  bnt  all  to  this  effect.  A  gen- 
eral demurrer  to  it  was  Interposed  and  sus- 
tained, and  from  the  judgment  which  follow- 
ed plaintiff  has  appealed.  In  argument  It  Is 
contended  that  the  Desert  Land  Act  express- 
ly permits  the  entryman  to  assign  his  entry. 
This  Is  true.  Still  further,  It  Is  argued  tbat, 
if  such  an  executed  assignment  Is  Talid,  an 
executory  agreement  to  assign  Is  also  valid, 
and  that,  as  fraud  Is  never' presumed,  It  will 
be  held  against  demurrer  that  the  contract 
was  fair  and  legaL  And,  flnally.  It  Is  ar- 
gued that  this  court,  In  Sanders  v.  Dutcher, 
168  Gal.  3S3,  143  Pac.  S99,  has  given  distinct 
recognition  to  contracts  of  this  character. 
A  reading  of  Sanders  v.  Dutcher  will  show 
that  appellant  is  completely  mistaken.  The 
desert  land  entry  in  that  case  was  made  by 
Orpha  C.  Johnson.  Her  assignment  to  San- 
ders was  an  executed  assignment,  and  under 
It  he  appeared  as  claimant.  Thereafter  she 
made  a  similar  sale  and  assignment  to  the 
defendant  Dntcher,  and  it  was  over  these 
two  executed  assignments  that  their  contro- 
versy  was  waged.  Such  manifestly  is  not  the 
situation  here  presented.  Here  the  contract 
was  that  these  defendants  should  do  all 
things  necessary  to  procure  and  should  pro- 
cure  patents,  title  under  which  patents  was 
by  virtue  of  the  agreement  then  to  be  trana- 
ferred  to  plaintiff.  The  contract  was  in  dis- 
tinct violation  of  the  decisions  of  the  Land 
Department,  from  one  of  which  it  may  be 
profitable  to  quote  at  length.  In  the  case  of 
Herbert  C.  Oakley,  34  Land  Decisions,  p. 
383,  the  Secretary  of  the  Interior  thus 
speaks: 

"While  absolute  assignments  of  desert  land 
entries  are  recognized  as  valid,  it  does  not  fol- 
low that  the  language  of  the  act  of  March  3, 
1891,  allowing  such  assignment,  reoognises  the 
right  of  the  claimant  to  execute  an  executory 
contract  to  convey  the  land  after  the  issuance  of 
patent  and  thereafter  proceed  with  the  submis- 
sion of  final  proof  in  furtherance  of  his  contract. 
The  result  of  the  recognition  of  tach  a  right 
of  the  claimant  is  clearly  manifest,  and  the  ef- 
fect thereof  might  easily  operate  to  DulUfy  that 
provision  of  the  act  which  declarer  that  no  per- 
son or  association  of  persons  shall  hold  by  as- 
signment, or  otherwise,  prior  to  ^e  issQEince  of 
patent,  more  than  320  acres  of  such  arid  or  des- 
ert lan^. 

"In  the  case  of  absolute  assignment  of  such 
entries,  the  assignee  assumes  the  position  of  an 
original  entryman,  so  far  as  bis  qualifications 
to  take  are  concerned;  and  he,  being  the  person 


Aen  charged  with  the  submlsdon  of  satlsbctoiy 
proof  of  compliance  with  the  law,  is  before  the 
Land  Department  in  ids  own  right,  and  all  fu- 
ture transactions  respecting  the  entry  are  oon- 
dncted  directly  with  blm.  The  Land  Depart- 
ment, in  sndi  case,  lias  before  it  the  actual  par- 
ty in  interest,  and  can  deal  with  him  personally. 
By  the  recognition  of  an  executory  contract  to 
convey  after  patent,  leaving  only  a  nominiJ 
party  in  interest  boCore  the  Dqiartment  who 
would  be  permitted  to  submit  proof  of  his  own 
qualifications  and  compliance  with  the  law,  with 
00  requirement  as  to  proof  of  the  right  of  the 
real  beneficiary  to  take  the  land,  a  far  different 
end  may  be  accomplished,  direcUy  oontran  to 
the  spirit  and  intent  of  the  Desert  Land  Law. 
By  proceeding  under  such  contract,  any  person 
or  corporation  might  easily  acquire  a  quantity 
of  land  greatly  in  excess  of  that  allowed  under 
the  act  The  Department,  while  recognlring  the 
validity  of  absolute  assignments  of  desert  land 
entries,  is  clearly  of  opinion  that  any  extension 
of  the  privileges  accorded  by  the  plain  terms  of 
the  act,  especially  in  the  manner  contended  fto 
hy  claimant,  is  entirely  unwarranted,  and  proof 
of  the  existoice  of  such  contract  should  pre- 
vent the  acceptance  of  the  final  proof.  Other- 
wise the  practical  effect  of  an  assignment  is 
realized  through  the  medinm  of  such  contract 
wiUiout  any  of  the  incidents  thereof  attadiing: 
and  an  eas^  method  of  evading  that  portion  of 
the  act  which  prevents  a  single  individual,  aa- 
sociation,  or  corporation  from  holding  by  assign- 
ment, or  otherwise,  under  the  Desert  Luid  Law. 
more  than  320  acres,  is  open  to  all,  and  this 
positive  limitation  effectively  nullified.  The 
clear  intent  of  the  Desert  Land  Law  forbids  rec- 
ognition of  contracts  to  convey  after  patent,  and 
this,  too,  irrespective  of  the  time  the  contract 
was  made  and  regardless  of  whether  or  not 
the  original  entry  was  made  honestly  and  In 
good  faith." 

Without  regard  then  to  the  fair  or  unfair 
dealing  of  the  defendants,  It  la  manifest  that 
tbelr  contract  was  against  the  policy  of  the 
law  (Civ.  Code,  1  1667),  and  could  not  be  car- 
ried out  under  the  law. 

The  judgment  appealed  from  is  ttwiefore 
affirmed. 

We  concur:  IIBLVIN.  J.;  VICTOR  K. 
SHAW,  Judge  pro  tern. 


ORAT  T.  HUFFAKEB  et  aL    (8.  F.  8074.) 

(Supreme  Court  of  California.  Nor.  20,  IMT. 
Rehearing  Denied  Dw!.  20,  1817.) 

HusuANO  ANo  Wife  4=»1S4— Patmest  or 
Wife's  Debt  fhou  Tbust  Punns— Liabil- 
ity OF  Win:— Knowledge. 
Where  a  busband  and  wife  Joined  in  a  mort- 
gage on  her  separate  property,  the  wife  get- 
ting a  iwrt  of  toe  money  raLsed,  and  paying  off 
sucn  part  out  of  her  own  funds,  she  is,  never- 
theless, liable  for  money  she  consented  to  be 
paid  by  her  husband  to  discharge  the  balance 
out  of  funds  she  knew  be  held  in  trust  for 
another. 

Department  1.  Appeal  from  Superior 
Court,    Alameda  County;  W.  H.  Tluanaa, 

Judge. 

Action  by  John  Gray  against  J«anle  B. 
Huffaker  and  £.  HoffAker.  Judgment  for 
plaintiff,  and  defendants  appealed.  Judg- 
ment was  affirmed  by  the  District  Court  of 
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Appeals,  First  District,  and  cornea  befwe 
tbe  court  for  a  rehearing.  AtBrmed. 

The  following  Is  tbe  optnl<«i  of  the  Dlfip- 

trlct  Court  of  Appeals: 

Hiu  action  was  broaght  by  piauitiff  to  recov- 
er the  sum  of  Sl,105  from  Jmoie  B.  Huffaker 
and  B.  Huffaker,  her  husband,  on  a  complaint 
for  money  had  and  received. 

The  record  disdoses  that  the  controversy 
between  tbe  parties  has  been  the  subject  of 
extended  litigation,  and  ebows  in  mbstance 
tbe  foUawins  facta:  Appellant  E.  Huffaker 
la  an  attomej  at  law,  and  was  employed  by  the 
reapondent,  John  Gray,  to  defend  him  upon  a 
criminal  charge  amounting  to  a  felony.  Gray 
WW  convicted  and  sent  to  the  state  peniten- 
tiary. Uimn  his  conviction  Gray  executed  a 
deed  conveying  certain  real  property  to  Huf- 
faker in  truRt  for  certain  purposes  not  dis- 
closed by  tbe  record.  Subsequently,  and  while 
Gray  was  serving  his  sentence,  Huffaker  mort-, 
gaged  the  trust  property  and  retiiined  the  mon- 
eys received  thereunder,  clniminK  the  same  as 
attorney's  fees  for  defending  Gray,  and  also 
for  prosecuting  certain  civil  suits  in  Gray's 
behalf.  Thereafter  demand  was  made  upon 
Huffaker  for  a  return  of  the  moneys  so  receiv- 
ed, and  upon  his  refusal  to  pay  suit  was  insti- 
tuted by  Gray  for  recovery  of  this  sum,  Tbe 
court  in  that  matter  found  that  Huffaker  had 
received  $1,800  as  trustee  for  Gray  and  was 
entitled  to  $1,274.1S  as  attorney's  fees,  and 
that  he  bad  been  paid  by  Gray  tbe  sum  of  $284, 
and  that  out  of  the  $1,800  received  as  trustee 
Huffaker  was  indebted  to  Gray  in  the  sum  of 
$1,105.^  and  gave  judgment  accordingly.  In 
the  present  action  defendant  recovered  Judg- 
ment against  Jennie  B.  Huffaker  for  the  sum 
of  $836.86,  which,  with  interest  and  costs,  ag- 
gregated the  sum  of  $1,149.60.  This  appeal  is 
from  said  judgment 

The  trial  court  found  that  defendant  B.  Huf- 
faker, while  acting  in  the  fiduciary  capacity 
<a  attorney  for  plaintiff,  John  Gray,  received 
for  Us  use  and  b^efit  the  sum  of  $836.86  and 
that  he  (Huffaker)  wrongfully  and  fraudnlently 
turned  over  and  delivered  this  sum  to  Jennie 
B.  Huffaker,  his  wife,  which  sum  was  used  for 
the  purpose  of  liquidatiDg  an  indebtedness  rep- 
resented hj  a  promiss'ory  note  and  mortgage 
executed  by  Huffaker  and  his  wife  upon  her 
separate  property. 

The  Judgment  is  based  upon  the  theory  that, 
Jamie  B.  Huffaker  having  received  the  benefits 
of  the  moneys  wrongfully  obtained  by  her  hus- 
band. IB.  Huffaker,  sbe  should  In  good  con- 
science be  compelled  to  return  the  same  to 
plaintiff,  from  whom  it  was  fraudulently  appro- 
priated. It  is  not  denied  that  tbe  money  fraud- 
ulently obtained  was  used  for  the  purpose  stat- 
ed, bat  the  contention  of  appellant  !a  that,  in- 
asmuch as  Jennie  B.  Huffaker  did  not  in  fact 
receive  the  actual  moneys  used  in  tbe  trans- 
action, but  was  the  recipient  only  of  the  bene- 
fits flowiog  from  the  payment  of  the  mortgage, 
an  action  for  money  had  and  received  cannot 
lie  against  ber.  But  in  answer  to  this  it  may 
be  said  that  an  action  for  money  bad  and  re- 
ceived may  be  maintained  whenever  an  equity 
arises  from  tbe  ciroumatance  that  one  has  mon- 
ey which  he  ought  to  pay  to  another.  Chung 
Kee  V.  Davidson,  102  Gal.  188,  36  Pac.  619; 
Smith  V.  Farmers*  &  Merchants*,  etc.,  2  CaL 
App.  377.  84  Pac.  34R. 

Appellants  further  contnnd  that,  even  eon- 
ceding  the  application  of  this  rule,  nevertheless 
the  money  borrowed  by  them  from  the  bank  was 
the  debt  of  tbe  husband,  and  not  that  of  the 
wife,  who  gave  her  separate  property  as  se- 
curity, and  that  by  tbe  execution  of  the  mort- 
gage she  became  a  mere  indorser,  and  that,  not 
having  received  any  benefit  from  the  mortgage 
at  the  time  of  its  execution,  she  was  not  bene- 
fited by  the  payment  thereof.  This  contention 
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cannot  be  maintained.  Bo&  Hutfoker  and  Ids 
wife  received  a  portion  of  the  money  borrowed 
from  the  bank.  Admittedly  the  money  which  is 
the  subject  of  ttiis  action  was  received  by  B. 
Huffaker  as  trustee  for  respondent  while  acting 
as  his  attorney,  end  used  by  Huffaker  hv  liq- 
uidate the  mortgage  in  question.  Moreover,  a 
reading  of  the  entire  record  shows  some  evi- 
dence that  Jennie  B.  Huffaker  received  the 
benefit  of  the  payment  and  satisfaction  of  the 
niortgage  with  knowledge  on  her  part  that  the 
same  was  obtained  with  money  received  by  her 
husband  through  the  hypothecation  of  the  trust 
property.  Having  received  benefit  of  such 
money  in  the  manner  indicated,  she  should  in 
good  conscience  be  made  to  return  the  same 
to  the  idaintiff,  fronf  whom  it  was  fraudnlently 
appropriated. 
The  judgment  la  affirmed. 

B.  Huffaker  and  Btid(^ph  Hatfield,  both 
of  Oakland,  for  appellants.  John  L.  McYey, 
of  Oakland,  for  respondent 

SHAW,  J,  PlalntUI  recovered  Judgment 
for  $1,149.^  upon  a  complaint  against  the 
defendants  for  moaej  bad  and  rec^red  to 
his  use.   The  defendants  appeal. 

The  two  defendants  are  husband  and  wife. 
Prior  to  the  transactloQ  in  question  they-had 
borrowed  $2,300  of  a  bank,  upon  their  prom- 
issory note,  executed  by  both,  secured  by  a 
mortgage  upon  the  separate  property  of  the 
wife.  Seven  hundred  dollars  of  this  money 
was  used  to  improve  the  wife's'  property, 
and  the  remainder  was  appropriated  by  the 
husband  to  Us  own  nae  with  the  wife's  con- 
sent The  wife  paid  out  of  ber  own  funds 
the  $700  applied  upon  her  property.  There- 
after the  husband  paid  the  remainder  due 
upon  the  mortgage  upon  the  wife's  property. 
In  doing  so  he  used  $836.85  of  money  in  his 
possession  belonging  to  the  plalntlfT,  John 
Gray,  and  held  by  said  Huffaker  in  trust 
for  Gray.  The  testimony  of  the  wife,  al- 
though vague  and  evasive,  authorized  a  find- 
ing by  the  court  that  she  knew  that  the  mon- 
ey so  used  by  ber  husband  in  discharge  of 
the  mortgage  was  the  money  of  Gray,  and 
was  held  by  ber  husband  in  trust  for  Gray. 

Upon  these  facta  the  plaintiff  was  entitled 
to  judgment  for  the  money  of  Gray  so  ap- 
propriated to  tbe  use  of  the  defendants,  wltb 
interest  from  the  time  of  such  appropriation. 
There  is  no  serious  divute  over  the  proposi- 
tion that  the  evidence  ratabllshed  all  of  the 
aforesaid  facts  except  the  knowledge  of  the 
wife  concerning  the  trust  money.  While,  as 
we  have  said,  the  evidence  of  tbe  wife  la  not 
entirely  satlBfactory  on  the  ftAnt,  It  Is  suf- 
fldoit  to  support  the  finding  on  that  subject 
There  la  no  force  In  the  clidm  that  tbe  money 
was  not  applied  to  the  use  and  benefit  of  tbe 
wife.  The  niortgage  was  an  existing  \i«a  <m 
her  property.  Gray's  money  was  used  to 
discharge  it,  with  ber  knowledge  and  onsent 
She  received  a  benefit  from  his  money  to  tbe 
same  extent  as  If  she  herself  bad  reoelTed 
the  money  and  bad  a.ppUed.  ^  to  pay  tbe 
mortgage  debt  Standisb  r.  Babcock,  S2  N. 
J.  Eq.  628.  28  AtL  327;  2  Beach  od  Tnut% 
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1 707.    There  are  no  other  pointa  tbat  re- 
quire Dotlcae. ' 
The  Jndgment  Is  affirmed. 

We  ooDcnr:  SLOSS»  J. ;  LAWLOR,  J. 


SUPREME  LODGE  OP  THE  WORLD,  LOY- 
AL ORDER  OF  MOOSE  et  aL  v.  LOS 
ANGELES  LODGE,  NO.  386,  LOYAL  OR- 
DER OF  MOOSE  «t  aL  (U  A.  406&.) 

(Supreme  Court  of  GaBfonia.  Dec  81, 1017.) 

1.  Bknbiioul  AaaoouTioHB  •3>16— Subob- 

DIKAOS  LOOOS  —   FosraXTUBB   OV  LODQB 

Pbopebxt. 

The  constitation  and  laws  of  a  Supreme 
Lodge,  an  Incorporated '  fraternal  orgaidzation, 
provided  that  the  Supreme  Dictator  might  eoe- 

fieod  or  revoke  the  charter  of  any  subordinate 
odge  in  which  case  its  property  should  be  for- 
feited to  the  Supreme  Lodge,  and  be  taken  in 
custody  by  the  Supreme  Secretary,  and  also 
that  any  subordinate  lodge  having  been  found 
guilty  of  violating  any  provision  of  the  con- 
•titution.  general  laws,  etc.,  might  be  suspended 
or  have  its  charter  revoked,  and  thereunder 
the  charter  of  Los  Angeles,  No.  386,  which 
had  a  large  membership  and  provided  a  meet- 
ing place  with  lodge  furniture,  etc.,  was  re- 
voked without  any  notice,  charges,  hearing,  or 
finding  of  Kuilt  Mtid,  that  such  revocatiui  and 
suspension  were  ineffectual,  and  did  network  a 
forfeiture  of  the  property  of  the  subordinate 
lodge. 

2.  CoNsnruTioNU  La.w  ^>278(1)  —  Due 
Pbocebs  or  Law  —  FoBiBirnBS  ov  Lodqb 
Pbopcbtt. 

In  such  case  the  contention  tiiat  the  sub- 
ordinate lodge  and  its  members  assented  to  the 
provision  under  which  the  Supreme  Dictator 
acted,  and  tbat  such  assent  was  In  the  nature 
of  a  contract  estopping  them  from  complaining 
of  the  revocation  of  tineir  charter  and  the  at- 
tempted forfeiture  of  their  lodge  property,  etc., 
was  invalid,  as  such  forfeiture  mthout  notice, 
diarges,  or  hearing,  or  finding  of  guilt,  would 
be  contrary  to  Const  V.  S.  Amend.  14,  for- 
bidding a  deprivation  of  property  without  due 
process  of  law. 

3.  Benbetciai.  Associations  «=9l7  —  Fob- 

FEITUBB  OF  LODQE  PBOPEBTT  —  Biam  OF 

New  Lodob. 
Where  the  Supreme  Dictator  of  a  Supreme 
Lodge  suspended  and  revoked  the  charter  of  a 
local  lodge  which  was  taking  steps  to  incorpo- 
rate, without  any  notice,  charges,  hearing,  or 
finding  of  guilt  so  as  to  make  a  forfeiture  of 
its  lodge  properly  ineffectual,  the  fact  tiiat  a 
minority  of  Its  members  continued  their  al- 
legiance to  the  Supreme  Lodge  and  organized  a 
new  lodge  did  not  entiUe  them  to  Uie  lodge' 
property  as  against  the  majority  members  of 
the  original  local  lodge,  on  the  ground  that 
the  majority  were  seceders. 

4.  Appeal  and  Ebbob  «=>1161^)— Monm- 

OATION  OF  JVDQUENT— DaUAOES. 
In  an  action  in  claim  and  delivery  by  a  Sn- 

fireme  Lodge  to  forfeit  the  lodge  property  of  a 
ocal  lodge  whose  charter  bad  beeo  suspended 
or  revoked,  an  award  of  damages  to  defendants 
in  an  amount  greater  than  that  claimed  in 
their  answer  would  be  reduced  to  such  amount 
6.  Beneficial  Assooiationb  «=:>17— Lodob 
Pbofebtt— Right  to  Possessdon. 
Where  a  Supreme  Lodge  revoked  the  char- 
ter of  a  subordinate  lodge  without  notice, 
charges,  hearing,  or  finding  of  guilt  bo  that 
such  revocation  was  Ineffectual  to  forfeit  its 
lodge  property,  "and  the  majority  of  the  original 


lodge  was  a  de  facto  coiporatton  purportins 
to  act  as  such,  it  was  entitled  to  the  posscsaioD 
of  the  property. 

Department  2.  Appeal  from  Snperlor 
Court,  Loa  Angeles  County ;  Ghas.  Wellborn, 
Judge. 

Action  In  claim  and  delivery  bj  the  Su- 
preme Lodge  of  the  World,  Loyal  Order  of 
Moose,  a  corporation,  and  others,  against 
Los  Angeles  Lodge,  No.  386,  Loyal  Order  of 
Moose,  and  others.  Judgment  for  defend- 
ants,  motion  for  new  trial  denied,  and  plaln- 
tUb  appeaL  Modified  and  affirmed. 

Arthur  H.  Jones,  of  Tndlanapolls,  Ind.,  I* 
S.  Arnold,  of  Los  Angeles,  and  Morganstem, 
McG^  Henning  A  Hardee,  tit  San  Di^,  for 
aiveU&ittB.  lo^e  Carpenter.  Charies  W. 
Fonrl,  and  Georgia  P.  Bullock,  all  of  Los  An- 
geles, for  respondait& 

VICTOR  E.  SHAW,  Judge  pro  tem.  Action 
in  claim  and  delivery  to  recover  possessloa 
of  certain  property,  consisting  of  lodge  furni- 
ture and  furnishings,  alleged  to  be  wronjc- 
fnlly  withheld  by  defendants  from  plain tlffa. 

The  material  facts  out  of  whldi  the  action 
arose,  in  so  far  as  necessary  to  this  decision, 
are  as  follows:  The  plaintiff  Supreme  Lodge 
of  the  World,  Loyal  Order  of  Moose,  Is  a  fra- 
ternal organization  incorporated  under  the 
laws  of  Indiana.  As  declared  In  the  articles 
of  incorporation: 

"The  object  of  the  association  shall  be  to 
organize  subordinate  lodges  throoghout  the 
World.  Such  lodges  shall  have  ritualistic  cere- 
monies as  prescribed  by  the  Supreme  Lodge  of 
the  World,  Loyal  Order  of  Moose;  to  unite  in 
the  bonds  of  fraternity,  benevolence,  and  chari- 
ty all  acceptable  white  male  persons  of  good 
character;  to  educate  and  Improve  all  mem- 
bers and  their  families  morally,  soddly,  and 
intdlectually;  -to  assist  the  members  and  thrir 
families  in  times  of  need;  to  aid  and  as^t  tlia 
widows  and  orphans  of  deceased  members  o( 
the  order:  to  encourage  its  members  In  pa- 
triotism and  obedience  to  the  laws  of  the  coun- 
try and  In  the  tolerance  of  religion." 

In  IdlO,  under  a  charter  issued  to  It  b7 
said  Supreme  Lodge,  Los  Angeles  Lodge,  N& 
386,  Loyal  Order  of  Moose,  was  organized  as 
a  subordinate  lodge  of  said  fraternity,  the 
membership  of  which  in  1913  was  approxi- 
mately 3,500.  With  funds  obtained  from  ini- 
tiation fees  and  membership  dues,  said  Lodge 
No.  386  provided  suitable  quarters  for  meet- 
ings and  use  of  Its  members,  and,  at  a  cost 
of  upwards  of  $20,000,  acquired  the  property 
whldi  constitutes  the  subject  of  this  litiga- 
tion. In  November,  U>13,  Lodge  Na  386,  pur- 
porting to  act  under  the  laws  of  this  state, 
incorporated  under  the  name  of  Los  Angirtes 
Lodge,  Na  386,  Loyal  Order  of  Moose,  to 
which  lodge,  as  thus  incorporated,  all  the 
property  theretofore  owned  by  the  lodge  was* 
in  consideration  of  tbe  assnmptlcm  of  UaUl- 
Itles  (tf  tbe  vendor,  transferred  bf  bill  at 
sakb 

Section  7  of  article  4  of  the  otnwtitiitlaB 
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and  laws  of  the  Supreme  Lodge  provides 
tliat: 

"When  in  tibe  opinion  of  the  Supreme  DUit»- 
tor  tile  eoQditioDg  of  any  mbordluate  lodge  are 
waA  aa  to  varrant  it,  ae  nay  anapend  or  re- 
voke the  charter  of  aneh  lodge." 

Acting  under  the  authority  conferred  by 
this  provision,  and  wltliout  notice  or  the  pre- 
ferring of  any  charges  or  according  the  lodge 
any  hearing,  the  Supreme  Dictator,  on  Feb- 
ruary 11,  1914,  suspended  the  charter,  and 
thereafter,  on  February  20.  1914,  likewise 
without  notice,  charges,  or  hearing,  revoked 
defendant's  charter,  and  at  the  same  time, 
acting  under  article  17  of  the  by-laws  of  the 
Supreme  Lodge,  which  provides  that.  "In  the 
event  of  the  suspension,  revocation,  or  sur- 
render of  the  charter  of  a  subordinate  lodge 
by  the  Supreme  Lodge.  Supreme  Council,  or 
Supreme  IMctator,  as  provided  by  the  laws 
of  the  order,  the  charter,  paraphernalia  and 
all  other  property  of  the  lodge  shall  be  forfeit- 
ed to  the  Supreme  Lodge,  and  the  Supreme 
Dictator,  or  some  member  duly  authorized  by 
him,  shall  take  possession  of  said  property 
and  place  the  same  In  the  custody  of  the  Su- 
preme Secretary,"  authorized  certain  mem- 
bers of  Lodge  No.  386  to  take  possession  of 
the  property  and  assets  of  the  lodge,  whldi, 
upon  demand,  refused  to  surrender  the  same, 
and  appealed  to  the  supreme  forum,  whldi,  on 
April  1,  1914,  rendered  its  Judgment  that  the 
action  of  the  Supreme  Dictator  in  revoking 
the  charter  of  Los  Angeles  Lodge,  No.  386, 
Loyal  Order  of  Moose,  "be  and  the  same  are 
hereby  approved  and  confirmed."  Thereupon 
about  700  of  the  3,500  members  constituting 
Lodge  No.  386  withdrew  therefrom  and  form- 
ed a  voluntary  new  lodge,  assnmlngtbename 
"Los  Angeles  Lodge,  Loyal  Order  of  Moose, 
No.  386,"  to  which  the  Supreme  Lodge  Is- 
sued a  charter  so  designated.  This  actl<«,  In 
which  certain  members  of  the  new  lodge  are 
joined  as  plaintiffs,  followed,  and  the  prop- 
erty in  controversy  was,  in  accordance  with 
the  provisions  of  the  statute,  deltvra^  into 
the  possession  of  plaintiffs.  Upon  trial  an 
alternative  Judgment,  as  required  Id  such 
cases,  and  wherein  damages  were  adjudged 
for  the  wrongful  taking  and  detention,  was 
entered  In  favor  of  defendant,  from  whl(^, 
and  an  order  denying  plaintiffs'  motion  for 
a  new  trial,  they  prosecute  this  appeaL 

Appellants  base  their  claim  of  ri^t  to  the 
property:  First,  upon  the  action  of  the  Su- 
preme Dictator  in  revoking  defendant's  char- 
ter, as  confirmed  by  the  supreme  forum,  and 
the  by-law  of  the  Sujn^me  Lodge  providing 
that  In  such  event  all  property  of  the  subor- 
dinate lodge  should  be  forf^ted  to  the  Su- 
preme Lodge ;  second,  that  the  property  was 
impreased  with  a  trust  in  that,  notwlthstand- 
IniT  the  fact  it  was  bought  and  paid  for  by 
the  members  of  the  lodge,  it  was  dedicated 
to  the  specific  purposes  of  Its  organization 
under  the  Jtnladictloa  of  the  Supreme  Lodge 
from  whldk  tt  held  a  warrant  Ua  Ita  exlat- 
16BP^-fla 


enoek  vhldi  trust  waa  repudiated  by.  deflmdp 
ant  In  seceding  ttom  the  Supreme  Lodg& 

[1, 2]  In  onr  opinion,  ncdtber  position  is 
tenable.  As  to  the  first  proposition,  the  ^ 
property  In  anestlon  was  lawfully  In  the  pos- 
sessioi  of  defttidant,  having  haen  acquired 
by  it  wltlL  funds  to  wtaldi  the  Siqiireme  Lodge 
contributed  nothing,  nus  btSsig  tns,  tt  Is 
entitled  to  retain  possession  thereof,  unless 
there  be  some  rule  or  by-law  ot  the  order 
which  imposes  upon  it  the  obligation  to  de- 
liver possession  to  the  plalntilb.  Tba  only 
provlaioQ  upon  wMcb  to  base  a  dalm  of  sndi 
duty  is  by-law  17  hereinbefore  quoted.  The 
fbrf eitore  so  provided  for  is  based  upon  the 
action  of  the  Snprraoe  Dictator  la  revoking 
defSndant's  charter.  As  to  this  aetlm  the 
trial  court,  upon  conclusive  evidence,  found 
that  the  Supreme  Dictate  revoked  defend- 
ant's diarter  "without  any  charges  having 
been  filed  against  sndi  lodge  or  the  members 
thereof,  and  wltiiont  notice  of  diarges  hav- 
ing beoi  snred  upon  the  members  of  the 
lodge,  and  without  a  hearing  upon  any  charg- 
es whatsoever,"  and  that  thsreafter  the  su- 
preme fwum,  upon  the  a^nal  had  said 
Lodge  No.  886,  by  an  order  made,  sustained 
the  action  of  said  Supreme  I>lctator  In  re- 
voking the  said  dtarter.  Not  only  is  there 
an  absoioe  In  tbe  l^-Iaws  of  any  provision 
constituting  a  waiver  of  notice  of  the  hear- 
ing of  a  proceeding  upon  which  to  base  such 
alleged  forfeiture,  but  article  8  of  section  1 
of  the  by-laws  of  the  Supreme  Lodge  pro- 
vides that: 

"Any  snbordiute  lodge  having  been  found 
guilty  of  violating  any  provision  ot  tbe  coQsti- 
tiition,  general  lawB,  riilea,  and  regulattona  of 
tbe  order  sball  be  aaspended,  or  have  its  char- 
ter revoked,  as  may  be  determined  by  the  Su- 
preme Lodge  or  the  Supreme  Council,  according 
to  the  laws  of  the  order." 


In  Grand  Grove,  A.  O.  of  D.,  v.  Ducheln, 
106  Cal.  219,  38  Pac.  947,  It  Is  said: 

"It  is  well  settled  that  a  member  ot  a  be- 
aevolent  association  cannot  he  expelled  without 
being  given  a  hearing,  and  that  u  by-law  which 
autbonzes  such  a  course  is  onreasoDable  and 
without  effect"— citing  in  simport  thereof  Frits 
v.  Muck,  62  How.  Frac  (NTx.)  69.  Wachtel  v. 
Noah  Widows',  etCy,  Society,  84  N.  Y.  28,  88 
Am.  Bep.  478,  and  People  v.  Musical,  etc..  Un- 
ion, 118  N.  Y.  106,  28  N.  E.  129,  to  which  may 
be  added  Hall  v.  Supreme  Lodge  (D.  G.)  24 
Fed.  460,  and  Ludowiskl  v.  BenevcAent  Society, 
29  Mo.  App.  337. 

Continuing,  the  court  says; 

"There  is  no  distincUon  In  principle  between 
expelling  a  member  from  a  snbordinate  grove 
and  revolring  the  charter  of  tbe  grove  itself  or 
Buapendiug  its  charter." 

In  Orand  Grove,  etc.,  t.  Oaribaldl,  130  Gal. 
116,  62  Faa  486,  80  Am.  St  Bep.  80,  it  Is 
said: 

"Tbe  party  accused  muat  also  have  due  no- 
tice of  tbe  trial  of  the  charge,  and  an  oppor* 
tunity  of  being  heard  in  his  defense." 

Appellants  Insist  that  defendant  Lodge  No. 
386  and  its  members  by  their  acts  assented 
to  the  provision  under  whidb  the  Supreme 
Dictator  acted,  and  that  such  assent  Is  in  the 
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natnre  of  a  coDtract  wberel^  tbey  are  es- 
topped from  complaining  of  Uie  actltm  of 
forfeiture  taken;  that,  baying  agreed  that 
,  upon  a  revocation  of  Its  charter,  its  propoty 
should  be  forfeited  to  the  Supreme  Lodge, 
and  such  revocation,  thoufi^  made  without 
notice,  ctaargee,  or  hearing,  having  been 
made,  the  property  ipso  t&cto  was  transfer- 
red to  the  Supreme  Lodge.  This  contention 
fluids  no  support  in  the  authorities  dted, 
and  Is  contrary  to  the  provtstcm  of  the  Con- 
stitution of  the  United  States  to  the  effect 
that  DO  one  shall  be  deprived  of  property 
without  due  process  of  law.  Const  U.  S. 
Amend.  14.  Moreover,  our  attention  is  di- 
rected to  nothing  In  the  constitution  or  by- 
laws of  the  order  giving  the  Supreme  Dicta* 
tor  or  ttie  Supreme  Lodge  the  power  to  act 
thus  arbitrarily  without  notice  or  hearing. 
The  provision  of  the  by-law  empowering  the 
Supreme  Dictator  to  revoke  the  charter  of  a 
subordinate  lodge  does  not  provide  tbat  he 
may  take  such  action  without  notice  to  the 
lodge  of  the  charges  upon  which  he  proposes 
to  act,  and  article  3,  section  1,  of  the  by- 
laws, hereinbefore  quoted,  provides  fOr  rev- 
ocatlon  ot  charters  of  subordinate  lodges 
when  tbey  are  "found  guilty  of  violating  pro- 
visions of  the  constitution,  genertfl  laws, 
rules,  and  regulations  of  the  order,"  This 
provision  clearly  tmiAles  notice  and  bearing 
of  charges  preferred.  Unless  so  found  guilty 
of  some  one  or  all  of  these  acts,  no  ground 
would  exist  for  the  revocation  of  a  charter. 
The  action  of  the  Supreme  Dictator,  confirm- 
ed on  appeal  by  the  supreme  fomm,  taken 
without  notice,  was  arbitrary  and  In  viola- 
tion of  the  principle  of  natural  Justice  that 
no  one  shall  be  condemned  without  an  op- 
portunity to  be  heard  in  his  defense.  More- 
over, It  was  In  violation  of  said  article  3, 
section  1,  since  It  was  taken  without  any 
finding  tbat  defendant  was  guilty  of  any  of- 
fense for  which  either  be  or  the  Supreme 
Lodge  was  authorized  to  revoke  Its  charter. 
Since  the  Supreme  Lodge  could  only  revoke 
the  charter  upon  a  finding,  which  Implies  a 
hearing,  that  It  was  guilty  of  violating  some 
provision  of  the  constitution,  general  laws, 
rules,  and  regulations  of  the  order,  It  should 
follow  that  the  Supreme  Dictator  could  not, 
without  express  provision  of  waiver  of  no- 
tice, be  deemed  to  possess  greater  powers 
than  those  of  the  Supreme  Lodge  Itself. 

It  is  unnecessary  to  decide  whether  or  not 
a  forfeiture  of  defendant's  property  would 
follow  the  revocation  of  Its  charter  if  duly 
made  In  accordance  with  law.  That  question 
Is  not  before  us.  Suffice  It  to  say  that  the 
purported  revocation,  since  made  without  no- 
tice, charges,  or  <q^rtunlty  to  be  heard,  as 
to  wblch  there  was  no  waiver,  Is  Inedlectual 
for  the  accomplishment  of  socb  purpose,  and 
hence  no  forfeiture  of  the  property  could  be 
de^red  as  the  result  of  nidi  Illegal  and 
unwarranted  act. 

[I]  As  to  their  second  pnqxHdtiOD,  i^nwl- 


lauta  aigne  tbat  the  new  lodge,  ovgudsed  by 
the  700  members  withdrawing  from  defend- 
ant lodge,  and  for  and  on  behalf  of  wbom 
the  individual  plalntUfs  sue,  was  entitled  to 
the  property  for  the  reason  that  after  tbe 
revocation  they  continued  loyal  and  stead- 
fast  In  their  allegiance  to  the  Supreme 
Lodge;  in  other  words,  tbey  yidded  to  tbe 
unwarranted  action  of  the  Supreme  Dictator, 
withdrew  from  the  lodgei  and,  under  a  dis- 
pensation issued  on  March  14,  1914,  by  tbe 
Supreme  Secreta^,  wbo  acknowledged  re- 
ceipt of  the  <±arter  and  authorized  the  In- 
stitution of  tbe  new  lodge,  to  which,  as  there- 
in stated,  "it  tbe  constitution  and  laws  of 
the  Loyal  Order  of  Moose  are  complied  with 
in  tbe  institution  of  said  lodge,  a  charter 
granting  to  the  members  of  the  aforesaid 
lodge  all  rights  and  privileges  of  membership 
In  tbe  Loyal  Order  oi  Moose,  will  be  for- 
warded," formed  a  new  one.  The  ugument 
is  based  upon  the  oratention  that  the  mem- 
bers of  defendant  lodge,  having  repudiated 
their  allegiance  to  the  purposes  forwmcbthe 
subordinate  lodge  was  organized,  were  ae- 
ceders  therefrom,  in  support  of  wlii<di  au- 
thorities are  cited  to  the  effect  that,  where 
a  majority,  however  large,  secede  and  re- 
nounce their  allegiance  to  the  supreme  boU>', 
the  minority,  however  small,  who  remain 
steadfast  to  the  purposes  of  the  order,  are 
entitled  to  the  lodge  property.  See  McFad- 
den  et  al.  v.  Murphy,  149  Mass.  341,  21  N.  E. 
868;  Union  Benev.  Soc.  v.  Martin,  113  Ky. 
25,  67  S.  W.  38;  Gorman  v.  O'Connor.  155 
Pa.  239,  26  AtL  379;  and  Kayley  v.  McCourt, 
2.35  Pa.  304,  83  Atl.  830.  Conceding  this  to 
be  true,  how  can  It  be  said  that  tbe  members 
of  defendant  lodge  are  disloyal  secedera, 
when.  In  protesting  tbe  unwarranted  action 
of  the  Supreme  Dictator  In  the  attempted 
revocation  of  their  charter,  they  exhausted 
all  remedies  in  an  ^ort  to  maintain  their 
relation  and  allegiance  to  the  Snprone 
Lodge,  which,  against  its  will  and  consent 
and  over  Its  protest,  unlawfully  refused  to 
recognize  it  as  a  subordinate  lodge?  How 
can  it  be  said  the  members  who  withdrew, 
thug  severing  tbdtr  connection  with  defeod- 
ant  lodge;  obtained  and  paid  for  a  new  cbnx- 
ter,  and  by  authority  of  tbe  Supreme  Lodge 
organized  a  new  one,  coutltate  a  ranalning 
minority  of  defendant  lodge?  Defendant  and 
its  members  were  not  seceders,  but  ezcept  tor 
the  severance  of  Ite  relatioos  with  the  Su- 
preme Lodge  due  to  the  letter's  action,  con- 
tinued In  tbe  use  of  the  pr<^rty,  holding  Its 
meetings,  collecting  dbes,  and  paying  tik^ 
and  death  benefits  as  fully  and  to  the  same 
extent  after  tbe  revocation  of  ite  charter  as 
It  bad  thOTetofbre  done. 

Neither  can  its  secession  be  predicated  u|>- 
on  a  resolution  adopted  by  the  lodge  nearly 
a  month  after  the  action  of  tbe  supreme  fo- 
mm, whereby  It  renounced  ite  alleglaaoe  to 
the  Snprone  Lodge  and  declared  that  It  did 
not  recognise  its  authority.   This  was  no 
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more  than  an  ezpreflslon  of  Its  acqoleacence 
In  a  hdpless  dtnatlon.  Plaintifls  are  Id  no 
pofrition  to  complain  because  defendant,  after 
being  knocked  down  wlOi  a  dnb^  refoMs  to 
get  up. 

In  tbe  absence  of  a  1^1  rerocatlcm  Us 
charter,  defendant  lodge,  aa  shown  by  this 
record,  was  at  all  the  tiroes  a  doly  created, 
orgaulxed,  and  existing  lodge,  and,  save  and 
ezcQpt  In  so  far  as  prevented  by  the  wrong- 
ful acts  of  the  Supreme  Lodge,  contlnned  in 
the  exncise  of  Its  functions  in  accordance 
with  tbe  purposes  for  which  it  was  organiz- 
ed, as  provided  in  the  ctmstitutlQn  and  by- 
laws of  the  organlaaticot  This  being  trae, 
the  withdrawing  membos  who  organised  tlie 
new  lodge  can  have  no  Just  right  to  the  prop- 
erty acquired  and  used  by  defendant  lodge 
for  lodge  purposes. 

(4]  In  its  answer  defendant  alleged  timt 
by  reason  of  the  takiug  and  detention  of  tbe 
property  it  sustained  damages  in  the  sum  of 
(20  per  day  during  tbe  time  It  was  deprived 
of  the  use  thereof.  The  pr<H)erty  was  taken 
May  2Sth  and  the  Judgment  rendered  August 
18th.  For  this  period  of  85  days  during 
which  the  property  was  unlawfully  detained 
the  court  found  that  by  reason  thereof  de- 
fendant suffered  damages  In  the  sum  of 
000.  This  was  in  excess  of  tbe  amount  de- 
manded In  the  answer,  since  the  damages  al- 
leged for  such  detentloo,  at  |20  per  day  for 
a  period  of  85  days,  amounts  to  $1,700  only. 
In  this  respect  tbe  finding  is  erroneous,  and 
the  Judgment  should  be  modified  by  deduct- 
ing therefrom  the  siun  of  $1,300. 

There  is  ample  evidence  to  support  the 
finding  that  reason  of  the  removal  and 
deterioration  of  the  property,  due  to  such 
fact,  defendant  was  damaged  In  the  sum  of 
(2,600. 

[S]  Appellants  further  deim  that  tbe  court 
failed  to  find  that  defendant  at  any  time  was 
entitled  to  possession  of  the  personal  prop- 
erty In  controversy,  or  that  the  plaintiffs 
wrongfully  withheld  the  same  from  its  pos- 
session. In  our  opinion,  there  Is  no  merit  In 
such  contention.  To  our  mluds,  the  question 
as  to  whether  or  not  defendant  was  a  duly 
.  Incorporated  lodge  is  ImmaterlaL  It  was  at 
least  a  de  facto  corporation  purporting  to  act 
as  such,  and  whether  It  be  Incorporated  or 
a  voluntary  association  would  not  affect  tbe 
result  of  our  conclusion.  Stockton  &  L.  6. 
Soad  Oo.  V.  Stockton  &  C.  B.  R.  Co.,  45  CaL 
680;  Los  Augeles,  etc..  Band  v.  Spires,  126 
Cal.  545,  58  Pac.  1049;  Baltimore,  etc.,  R. 
Cft  V,  Church,  137  U.  S.  572,  11  Sup.  Gt  185, 
84  L.  Ed.  784.  The  court  found  that  aU  of 
said  personal  property  Involved  in  tbe  con- 
troversy was  in  possession  and  control  of  the 
defendaut;  that  all  of  said  personal  prop- 
erty described  In  the  complaint  was  in  pos- 
session of  the  defendant  Los  Angeles  Lodge 
No.  386,  Loyal  Order  of  Moose,  a  purported 
corporation,  at  the  Institution  of  this  action, 


and  was  given  into  tba  ponesaloD  of  tlie 
plalnttffs  herein,  by  virtue  of  an  order  tn- 
dorsed  upon  the  complaint,  as  provided  by 
the  Code;  that  plalntifTs  had  no  right  to 
said  propertr  w  to  the  possession  thereof. 

Ottier  polnbt  urged  by  appellants  are  dis- 
posed of  tqr  the  comdualon  readied  herein: 
hence  It  is  unnecessary  to  further  consldar 
them. 

Upon  going  down  of  the  remittttor,  the 
trial  court  is  directed  to  modify  the  judg- 
ment by  deducing  therefnmi  tbe  sum  of  $V 
300;  and  aa  thus  modified  the  Judgment  and 
order  are  affirmed.  And  it  Is  further  OTder- 
ed  that  appellants  have  Judgment  against  de- 
fendant for  the  costs  of  this  appeaL 

We  concur:  MELVIN,  J. ;  HBNSHAW,  J. 


HABPEB  V.  JSLOAN  et  aL    (Sac.  2827.) 

(Supreme  Court  of  California.    Dec.  81,  1917.) 

1.  Minks  and  Minebals  «=s997  —  "Mimino 
Pabtneesmipb'  '— Ceeation. 

Under  Civ.  Code,  8  2511,  providing  that  a 
mioiug  partnership  exiats  when  two  or  more 
persons  who  own  or  acquire  a  mining  claim  for 
the  purpose  of  working  it  and  extractins  the 
mineral  therefrom  actually  engage  in  working 
it,  it  is  not  necessary  to  tbe  existence  of  sucn 
partnership  that  the  property  be  owned  in  fee 
by  the  partners,  and  where  plaintiff,  under  a 
contract  with  the  owners  of  mining  property, 
was  entitled  to  the  possession  of  tbe  property, 
and  to  purchase  it  on  complying  witli  certain 
conditions,  be  had  such  an  interest  in  the  prop- 
erty as  could  form  the  subject  of  a  mining 
partnership. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  ami  Second  Series,  Mining 
Partnership.] 

2.  Mines  and  Minerai.8  *=»97  ~  Uxmiro 

Pahtnkhships— Creation. 
PlatntifF  had  a  contract  with  M.  and  L., 
owners  of  a  mining  claim,  under  which  he  wae 
to  take  possession  and  have  the  privilege  of 
working  and  developing  tbe  claim  and  of  pur- 
chasing the  property  on  terms  therein  spedneiL 
He  made  a  contract  with  defendants,  designat- 
ing defendants  as  parties  of  the  second  part, 
and  providing  that  whereas  plaintiff  wished  to 
tranafer  to  defendants  two-thirds  of  his  inter- 
est "mider  the  aforesaid  contract  between  him- 
self and  M.  and  Ia  shall  pass  to  and  vest  In 
the  said  parties  of  tbe  second  part";  that  de- 
fendants would  make  certain  payments  before 
dates  tiierein  specified  and  a  further  payment  if 
they  thought  necessary;  that  the  whole  amount 
so  paid,  with  the  exception  of  plaintiffs  ex- 
penses, should  be  ueed  in  developing  and  work- 
ing such  mining  claim,  which  plaintiff  should 
direct  and  control;  that  if  the  development  and 
working .  of  the  claim  should  be  permanently 
abandoned  and  anv  money  paid  by  defendants 
should  be  unexpenoed  plaintiff  should  return  It; 
that  if  M.  and  L  conveyed  the  claim  to  plain- 
tiff be  would  convey  to  defendants  two-thirds 
thereof;  and  that  thereafter  plaintiff  should 
have  the  management  and  control  of  the  opera- 
tion of  the  mine  and  be  paid  an  adequate  com- 
pensation. Held,  that  this  agreement,  which 
apparently  omitted  something,  leaving  the  clause 
"snail  paes  and  vest"  without  a  subject,  was 
intended  to  presently  vest  in  defendants  a  share 
of  plaintiff's  interest  under  the  contract  with 
M.  and  L.,  and  B  partnership  for  tbe  working 
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of  the  mine  was  created  between  plaintiff  and 
defendants;  this  cosstructlon  not  being  defeat- 
ed hj  the  prorisionB  for  conveyance  after  plain- 
tiff acquired  title,  and  for  a  return  of  unexpend- 
ed moneyB. 

8.  Mines  and  UiNmALS  ^ssOT  —  Mining 

PABTNKRSHIF9-<:kBATI0IT. 
Even  though  no  partnership  existed  until 
defendants  became  the  owners  of  two-thirds  of 
the  clnim,  the  full  amount  which  they  agreed 
to  pay  having  been  paid,  they  became  the  equi- 
table owners  of  two-thirds  of  the  property,  and 
such  equitable  ownership  waa  a  sufficient  basis 
for  the  exiatence  of  a  partnership  from  the 
date  when  pl&iatlff  obtained  hia  deed  from  M. 
and  L. 

4.  MiNBB  AND  MiNKKAU  ^SOWl  —  "MlRIirQ 

Paetnkbshifs'  ' — Cbeation  . 
Under  Civ.  Code,  {  2611,  providing  that  a 
mining  partnership  exists  wnen  two  or  more 
persons  who  own  or  acquire  a  mining  claim  ac- 
tually engage  in  workioig  It,  it  la  not  necessary 
that  each  oi  the  partners  shall  actually  perform 
physical  work  on  the  claim,  and  where  defend- 
ants supplied  money  naed  in  working  the  claim 
they  were  engaged  In  Bueh  wwk  w  u  to  create 
a  partnership,  Oion^  the  woA  waa  being  done 
by  plaintiff  alon& 

6.  Mines  and  Minerals  <t=>09(2)  —  Mining 

PABTNEBBHIPS--BianT  TO  ACCOURHNO. 

Where  there  had  been  a  minlnff  partnership 
between  plaintiff  and  defendants  under  which 

{ilaintiff  expended  money  and  labor,  though  it 
ater  waa  dissolved  or  abandtmed,  plaintiff^  was 
entitled  to  an  accoantiug  ot  the  transactions 
prior  to  such  dlsscdntion  or  abandonment,  in  m- 
der  to  settle  the  rdative  rights  <d  himadf  and 
hia  copartners. 

6.  Pleading  4sb193(4)— DEinTBBBB-HGBOUNDS 

— Laches. 

In  a  suit  for  an  accounting  by  a  member  of 
a  mining  partnership,  his  delay  in  seeking  re- 
lief was  not  a  matter  wbidi  could  arise  uiKm  a 
general  demurrer  to  the  complaint,  as  laches 
IS  a  matter  fsi  defense. 

7.  PUADINQ  «&S>21S(4)  —  DBVnBBEB  —  Du- 
WSSAL  or  COHPl^AINT. 

That  a  member  of  a  mining  partQerehip 
aning  for  on  accoiioting  had,  in  his  ideading, 
sought  to  charge  defendants  with  more  than 
they  wm  liable  for,  did  not  justify  the  dismissal 
of  the  action  upcm  the  anstainlnf  ttt  a  donurrer 
for  want  of  facts. 

Metrin  and  Henshaw,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Oonrt, 
Sierra  County;  Stanley  A.  Smith,  Judge. 

Action  by  John  Harper  against  J.  T.  Sloan 
and  auotlier.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.  Iteversed. 

Frank  B,  Wehe,  of  San  Frandaco,  and  W. 
Z.  Bedding,  of  DownleTlIle,  for  appellant. 
Charles  F.  Eanlon.  of  San  Frandaoo,  for  re* 
BPondeotB. 

SL0S8,  J.  Ttae  plalntift  appeals  from  a 
Judgment  of  dismissal  entered  upon  the  sus- 
taining of  a  demurrer  to  his  amended  com- 
plaint, without  leave  to  amend.  The  demur- 
rer was  based  upon  both  general  and  spe- 
dal  grounds.  The  court  put  Its  ruling  upon 
the  single  ground  that  the  complaint  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  and,  in  effect,  gave  this  as  its  rea- 
son for  refusing  leave  to  amend.  We  shall 
thraefore  limit  our  consideration  to  the  quea- 
tion  actually  decided  by  the  court  below. 


Tbe  complaint  states  these  facts:  On  De- 
cember 24,  1898,  James  McGregor  and  B.  B. 
Lewis  were  the  owuMa  of  the  Diadem  qnaxts 
claim,  an  unpatented  lode  mfnlng  claim  in 
Sierra  county.  On  tliat  day  tbey  made  a 
written  contract  with  the  plaintUf,  wbere- 
In  it  was  agreed  that  Harper  should  take  pos- 
session of  the  pn^rty,  and  ahonld  have  ttie 
privily  of  working  and  develoi^g  the  same; 
sudi  woA,  the  extent  of  whidi  was  d^ned, 
to  ccnnmaice  on  or  before  May  1, 1899.  Har- 
per was  to  have  the  privilege  of  purchasing 
the  property  for  16,000,  of  whldi  f3,000  was 
to  be  paid  on  or  before  November  1,  1899, 
and  $3,000  on  or  before  May  1,  1900.  np<Hi 
payment  of  the  purchase  price  in  full,  Lewis 
and  McGregor  agreed  to  convey  the  prc^rty 
to  Harper.  Harper's  rights  under  tbe  con- 
tract were  to  cease  in  case  he  should  fall  to 
do  the  work  agreed  npon,  or  to  make  the  pay- 
ments. 

Upon  the  making  of  snch  contract  the  pl&in- 
tlff  took  possession  of  the  claim,  and  com- 
menced negotiations  with  the  defendants 
Sloan  and  Dwyer  whereby  said  defendants 
"became  Jointly  and  equally  interested  with 
plaintiff  In  the  said  contract,  and  promised 
to  engage  with  plaintiff  In  actually  working 
said  property  and  extracting  the  mineral 
therefrom."  On  F^ruary  9,  1899,  and  fol- 
lowing the  said  n^tlations,  a  written  con- 
tract was  made  between  plaintiff  and  said 
Sloan  and  Dwyer.  This  agreement,  after 
referring  to  the  contract  of  December  24, 
1898,  between  Harper,  McOrsgor,  and  Lewis, 
went  on  as  follows: 

"Whereas  the  party  of  the  first  part  [Harperl 
wishes  to  transfer  to  tbe  pardea  ni.the  aeccnid 
part  [Sloan  and  Dwyer]  two-thirds  of  his  in- 
terest in  and  under  tbe  aforesaid  contract  be- 
tween himself  and  James  McGregor  and  B.  B. 
Lewis,  shall  pass  to  and  vest  In  the  said  pu^ 
ties  oi  the  second  part,  end  the  parties  of  the 
second  part  agree  that  they  will,  on  or  before 
the  first  day  of  March,  1899,  pay  to  the  party  of 
tbe  first  part,  tbe  sum  of  four  thousand  dollar* 
<4,000)  and  tbe  sum  of  three  thousand  (3j000) 
dollars  on  or  before  ,the  first  day  of  Jun&  1899, 
and  if,  in  the  opinion  of  the  parties  (rf  the  sec- 
ond part,  it  shonld  be  necessary,  tbe  furtiier  sum 
of  three  thousand  jS,O0O)  dollars,  on  or  bdtm 
the  first  day  of  September,  1899.  That  tba 
whole  of  the  money  so  paid  by  the  parties  <d 
the  second  part  with  the  exception  of  the  ex- 
penses of  the  party  of  the  first  part  diall  be 
used  in  the  development  and  worlcing  of  the 
aforesaid  Diadem  quarts  claim,  which  the  party 
of  the  first  part  shall  direct  and  control;  and 
If  the  development  and  working  of  the  Diadem 
quartz  daim  should  be  permanently  abandoned 
by  the  party  of  the  first  part,  and  any  money 
paid  by  the  parties  of  the  second  part  should  be 
unexpended,  the  party  of  the  first  part  efaaU 
return  the  same  to  J.  T.  Sloan,  one  of  tbe  par- 
ties of  the  second  part.  That  If  James  Mc- 
Gregor and  B.  B.  Lewis  should,  according  to 
the  terms  of  their  contract  of  December  24, 
1898,  convey  the  Diadem  quartz  claim  to  the 

Earty  of  the  first  part  herein,  the  party  of  tlie 
rst  part  will,  within  a  reasonable  time  tha«- 
after,  make  a  conveyance  to  the  parties  of  the 
secoad  part  of  two-thirds  thereof;  and  it  la 
further  agreed  that  thereafter  the  party  of  tbe 
first  part  shall  have  the  management  and  eon^ 
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trol  of  the  opentiiis  of  the  said  mine,  for  wUeh 
he  ehall  be  paid  an  adequate  compensation.'* 

The  complaint  goes  on  to  allege  that,  upon 
the  making  of  this  agreement,  plaintiff,  on 
behalf  of  himself  and  said  defendants,  con- 
tinued in  the  possession  of  the  said  property, 
and  aetnally  engaged  in  working  the  same, 
and  commenced  to  extract  the  mineral  there- 
from, and  that  plaintiff  and  said  defendants 
actually  engaged  in  the  working  and  develop- 
ment of  said  claim  and  extraction  of  the 
mineral  therefrom,  and  ever  since  have  con- 
tinned  In  the  actual  working  of  said  claim, 
and  then  became  and  ever  since  have  been 
mining  partners. 

The  defendants  Sloan  and  Dwyer  paid 
plaintiff  the  sum  of  $4,000  on  or  before  March 
1,  1690,  and  the  snm  of  $8,000  on  or  before 
June  1, 1899,  all  of  which  was  expended  in  the 
actoal  working  of  the  property.  The  pay- 
ment of  the  further  sum  of  $3,000  on  or  be- 
fore the  Ist  day  of  September,  1890,  became 
necessary  for  the  working  of  the  property, 
and  plaintiff  requested  payment  of  said  snm 
from  Sloan  and  I>wyer,  but  they  refused  to 
make  said  payment  Plaintiff  and  said  de- 
fendants contloned  in  the  possession  of  the 
claim,  the  plaintiff  managing  and  aetnally 
working  the  same  for  the  partnership,  until 
plainUfl  had  expended  on  the  claim  all  of  the 
said  $7,000,  and  more  than  $2,000  additional, 
advanced  by  himself.  After  snch  expenditure 
he  had  extracted  from  the  claim  not  more 
than  $8,000  gross,  out  of  wUch  he  paid  the 
purchase  price  of  the  claim  to  McGregor  and 
Lewis,  and  on  December  8,  1800,  said  Mc- 
Gregor and  Lewis  conveyed  the  claim  to 
plaintiff  ''in  trust  fior  hims^  and  Cor  aatd 
defendants  Sloan  and  Dwyer  as  provided  for 
In  said  contract"  The  xdAintiff  undertakes 
In  his  complaint  to  excuse  hia  failure  to 
make  a  deed  of  the  two-tbtrda  of  the  mine 
to  Sloan  and  Dvyer.  Vot  reasons  that  will 
appear  hereinafter,  we  need  not  detail  the 
facta  relied  on  In  this  behalf.  The  plaintiff 
alleges  that  he  haa  always  beea  ready  and 
willing  to  oxecote  a  deed  or  deeds  to  the 
persona  entitled  thereto,  and  ever  ^ee  the 
execution  of  the  deed  by  McOr^r  and  Lewis 
to  him  he  haa  h^  two^thlrda  of  the  prop* 
erty  In  trust  for  the  parties  entitled  there- 
ta  With  the  consent  of  the  defendant  Sloan, 
the  plaintiff  continued  the  work  until  the 
partnership  became  Indebted  in  the  snm  of 
about  $2,000  during  the  year  1900.  To  meet 
this  Indebtedness  the  idalntlff  was  compelled 
to  mortgage  the  property  to  one  Sayira,  and 
thereafter,  in  wder  to  satisfy  the  Sayles 
mortage,  to  execute  a  new  mortgage  to 
F.  W.  Sharon,  to  secore  the  sum  of  $2,250. 
and  further  sums.  Plaintiff  has  oMtinued  In 
the  possession  of  the  prc^erty,  and  has  made 
the  annual  expendlturo  of  $100  necessary  un- 
6sr  the  laws  of  the  United  States;  he  has 
also  devoted  considerable  time  to  ttie  man- 
agement and  control  of  the  mine,  the  reason- 
able compensatloa  for  which  would  be  the 


sun  of  $2,418.  Be  has  also  paid  taxes  on  the 
prc^rty  aisregatlng  $229.67.  Indnding  the 
sum  due  to  Sharon,  the  mortgagee,  the  ad- 
vances and  obligations  thus  made  and  In- 
cnrred  aggregate  the  sum  of  $6,665.80;  no  part 
of  which  has  been  paid  or  contributed  by  the 
defmdants,  or  either  tit  them.  Finally,  the 
complaint,  in  order  to  antidpato  a  poulble 
plea  of  the  statote  of  llmltatlona,  alleges  that 
Sloan  and  Dwyer  were  oat  of  the  state  for 
the  greater  part  of  the  time  Intervwlnc  be- 
twe«i  the  making  of  the  contract  and  the 
commencement  of  the  action. 

The  prayer  ia  fw  a  decree  that  plaintiff 
holds  the  property  In  trust  to  the  extent  of 
one-third  for  himself  and  two-ttUrds  in  Sloan 
and  Dwyer,  or  their  successors;  that  on  ac- 
counting be  had  of  the  affairs  of  the  partner- 
ship and  of  salt!  trust;  that  plaintiff  have 
Judgment  against  the  defoadants  for  tb^r 
proportion  of  the  said  Indebtedness  and  ad- 
vances of  plaintiff;  that  such  sum  be  adjudg- 
ed a  lien  on  the  pro&erty ;  and  that  the  prop- 
erty be  sold  to  satls^  the  same. 

The  the<H7  of  the  complaint  Is  that  the 
agreement  between  the  plaintiff,  Sloan,  and 
Dwyer,  and  the  transactions  had  under  It, 
created  a  mining  partnership  between  the 
three,  and  that  plaintiff  Is  entitled  to  an  ac- 
counting of  the  affairs  of  sudi  partnership, 
together  with  the  incidental  relief  v/Mch 
would  follow  SUCH  accounting.  The  main 
contention  of  the  respondents  is  that  no  such 
partnership  was  ever  created. 

Under  section  2S11  of  the  Civil  Code: 

"A  mining  partnership  exists  When  two  or 
mote  persona  who  own  or  ycii^uire  a  mining 
claim  for  the  purpose  of  workmg  it  and  ex- 
tractiBK  tile  mineral  thorefrom  aetoally  engage 
is  working  the  same." 

The  respondents  contend  that  there  was  no 
such  partnership,  because,  at  the  date  of  the 
agreement  between  Harper,  Sloan,  and  Dwy- 
er, the  parties  thereto  did  not  own,  nor  had 
they  then  acquired,  the  mining  property,  and 
that  they  did  not  "actually  engage  In  work- 
ing" the  claim. 

[t,  2]  It  is  true  that  when  the  contract  was 
made  title  was  still  in  Lewis  and  McGr^or. 
It  Is  not  necessary,  however,  to  the  existence 
of  a  mining  partnership  that  the  property 
which  is  to  be  operated  be  owned  In  fee  by 
the  partners.  Under  his  contract  with  Mc- 
Gregor and  Lewis,  Harper  was  entitled  to 
the  possession  of  the  property,  and  had  the 
right,  on  complying  with  certain  conditions, 
to  acquire  its  ownership.  This  gave  him  an 
interest  in  the  property,  and  such  interest 
could  well  form  the  subject  of  a  mining  part- 
nership. 3  Llndley  on  Mines  (3d  Ed.)  {  798. 
The  agreement  between  Harper,  Sloan,  and 
Dwyer  was,  we  think,  designed  to  pass  to 
Sloan  and  Dwyer  an  undivided  two-thirds  of 
such  interest  That  agreement  reads,  in  part, 
as  follows: 

"Whereas,  the  party  of  the  firac  part  [Harper] 
wishes  to  transfer  to  the  parties  of  the  aeccma 
part  [Sloan  and  Dwyer]  two-thirds  of  his  in- 
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tereat  In  and  mider  the  aforesaid  contract  be- 
tweeu  himself  and  James  McGrecor  and  B.  B. 
Jjewi^  shall  paaa  to  and  vest  in  the  said  par- 
ties of  the  aecond  part.  •  *  •  " 

It  la  evideat  tbat,  throngh  inadverteitce. 
theze  wag  an  omis8l<Hi  of  Bome  words  whlcb 
sliouid  have  bem  Inserted  after  the  naxoe 
"Lewis."  The  davse  "diall  pass  to  and  vest," 
etc.,  Is  1^  without  a  sobject.  It  Is  followed 
by  a  dedarati<m  that  ttie  parties  of  the  sec- 
ond part  agree  to  certain  things.  It  aeeim 
reasonable  to  assonie  that  the  missing  words 
were  Intended  to  set  forth  the  redprocal  (^li- 
gation of  Harper;  L  e.,  that  the  two-tblrds  in- 
terest shall  pass  to  fuid  Teat  in  the  parties 
of  the  seond  part.  If  thus  completed,  the 
agreement  would  read,  In  substance,  aa  fol- 
lows: 

"Whereas,  Harper  wishes  to  transfer  to  Sloan 
and  DwjAF  two-thirds  of  his  Interest  in  the  con- 
tract between  himBelf  and  McGr^or  and  Lewis, 
Harper  agrees  that  euch  two-thirds  shall  pass 
to  and  vest  in  Sluan  and  Dwyer,  and  Jjloan  and 
Dnyer  agree  that  they  will  pay  to  Harper"  the 
sums  stated. 

This  mode  of  supplying  the  ellipsis  Is  en- 
tirely In  accord  with  the  language  preceding 
and  following  the  omission,  and  Indicates,  we 
thinh,  the  meaning  which  the  parties  design- 
ed to  express  In  their  agreement.  The  snb- 
Ject-matter  of  the  transfer  mentioned  in  the 
agreement  was  two-thirds  of  Harper's  inter- 
est under  the  McGregor  and  Lewis  contract, 
and  the  parties  looked  to  a  present  passing 
of  such  two-thirds.  The  respondents  argue 
that  the  subsequent  clause,  requiring  Harper 
to  make  conveyance  to  them  of  two-thirds  of 
the  property,  If  be  should  obtain  a  convey- 
ance fr<Mn  McGregor  and  Lewis,  shows  that 
their  Interest  and  any  partnership  relatlw 
were  to  arise  <Hily  when  Harper  should  thus 
have  made  a  deed  to  them.  We  cannot  agree 
to  this  Interpretation  of  the  contract  The 
parties  were  contracting  at  a  time  when 
Harper  could  not  trantsfer  a  legal  title  to  the 
defendants,  because  he  had  not  yet  acquired 
it.  Under  the  agreement,  the  defendants 
bound  themselves  to  pay  |7,000  before  Harp- 
er should  become  entitled  to  a  deed  from  Mc- 
Qregor  and  Lewis.  It  la  not  to  be  supposed 
tbat  they  were  undertaking  to  make  such 
payments  without  acquiring  any  interest  In 
such  rights  as  Harper  tbea  had.  The  provi- 
sion for  a  conveyance,  when  Harper's  inter- 
est should  ripen  Into  a  legal  title,  did  not 
prevent  the  present  passing  of  two-thirds  of 
Harper's  existing  rights  under  his  contract 
with  McGregor  and  Lewis. 

The  provision  for  a  return  to  Sloan  ot  un- 
expended moneys  does  not  require  a  different 
interpretation.  It  merely  prescribed  a  basis 
of  settlement  In  the  event,  which  did  not  take 
place,  of  an  abandonment  of  the  aiterprl» 
by  Harper.  Clearly  the  parties  were  dealing 
with  the  contingency  of  an  abandonment  by 
Harper  b^Ore  the  exercise  of  hla  right  to 
claim  a  craiveyance  frran  McGregor  and  Lew- 
Is.  He  was  not,  even  dnrlng  the  period  pre- 
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ceding  his  election  to  abandon  or  to  pay  the 
purchase  price,  operating  the  property  tor 
himself  alone.  He  was  to  "direct  and  con- 
trol'* the  develc^noit  and  woridng  with  tbe 
money  ^mlshed  for  that  purpose  by  Sloan 
and  Dwyer.  The  agreement  cont^plated 
that,  until  Harper  should  exercise  his  option 
or  al>andon  the  development,  the  property 
should  be  worked  for  the  common  interest  of 
the  three.  If  the  operations  during  this  peri- 
od had  resulted  in  large  profits,  and  Sloan 
and  Dwyer  had,  after  Harper  had  obtained 
his  deed,  demanded  a  share  of  snch  proflts,  a 
court  of  equity  would  not  have  listened  with 
much  patience  to  a  plea  on  the  part  of  Har- 
per tbat  there  was  no  partnership  because  he 
had  not  ccmveyed  to  his  associates  the  inter- 
est In  the  claim  to  which  they  were  entitled. 

[S]  Bu(,  If  It  be  said  that  there  was  to  be 
no  partnership  until  the  defendants  had  be- 
come the  owners  of  two-thirds  of  the  claim, 
the  result  would  not  be  different  It  is  al- 
leged that  the  defendants  paid  the  $7,000 
which  constituted  the  full  conalderatltn  for 
their  acquisition  of  two-thirds.  (The  com- 
plaint does  not  show  any  default  In  the  pay- 
ment of  tbe  third  Installmoit  of  $3,000,  whlcb 
was  to  be  paid  only  If,  in  the  opinion  of  Dwy- 
er and  Sloan,  it  should  be  necessary.)  Upon 
the  payment  of  the  full  purchase  price,  there- 
fore, Dwyer  and  Sloan  became  the  equitable 
owners  of  two-thirds  of  the  property,  and 
such  equitable  owuerahlp  was  a  sufficient 
basis  for  the  existence  of  a  partnership,  after 
the  date  when  Harper  obtained  his  deed  from 
McGregor  and  Lewis.  It  is  unnecessary,  there- 
fore, to  inquire  whether  the  facts  set  up  by 
Harper  In  explanation  of  his  failure  to  con- 
vey to  the  defendants  were  suffldent  to  ex- 
cuse his  omission. 

[4]  It  is  further  contended,  that  undw  the 
Code  section  already  dted,  the  alleged  part- 
ners must  "actoaily  engage  In  working  the 
mine."  While  the  complaint  avers  tbat  plain- 
tiff and  the  defendants  continued  In  the  pos- 
session of  tbe  claim,  and  actually  engaged  in 
working  the  same,  the  pleading,  read  as  a 
whole,  shows  plainly  enough  that  the  work 
.  was  being  done  by  the  ptalntlff  alone.  The 
contract  between  the  parties  provides  that 
the  $7,000  to  be  paid  by  the  defendants  Is  to 
be  used  In  tbe  develc^Huent  and  worldng  of  tbe 
claim,  and  it  Is  alleged  that  this  sum  was  ac- 
tually 80  expended.  We  do  not  nnderatand 
tbat  it  Is  essential  to  a  mining  partnemblp 
that  e&tb  of  the  partners  tfiall  actually  per- 
form physical  woiic  rxpcat  the  claim.  Where 
one  of  them'  siqndlefl  money  whldi  la  to  be 
used  In  working  the  claim,  he  is  engaged  in 
such  work  as  truly  as  Is  the  one  who  devotes 
his  own  labor  to  tbe  enterprise  8  Llndl^  on 
Mines  (Sd  Kd.)  |  796;  Lyman  t.  Scbwaita,  33 
Colo.  App.  818,  07  Paa  7SS.  The  cases  dted 
by  tbe  respondents  are  not  In  point.  Hiey 
have  to  do  with  agreonents  whereby  oam  Is 
to  work  fbr  another  in  a  mine,  recdving  as 
compensation  a  share  ot  tlw  proceeds,  or  pro- 
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party  of  the  first  part  vill,  within  a  reaBonabla 
time  thereafter,'  make  a  conveyance  to  the  par- 
tiea  of  the  second  part  of  two-thirds  thereof; 
and  it  is  further  agreed  that  thereafter  the  par- 
ty of  the  first  part  shall  have  the  management 
and  control  of  the  operating  of  the  aaid  mine, 
for  which  he  shall  be  paU  an  adequate  compen- 
sation." 


Tiding  for  the  meM  acquisition  of  an  Interest 

In  a  mine. 

[B-7]  If,  then,  there  was  a  mining  par^ 
nershlp  under  whicb  the  plaintiff  expended 
money  and  labor,  be  is  entitled  to  an  ac- 
eouDtlDg  in  order  to  settle  the  retire  rl^ts 
of  himself  and  bis  copartners.  If,  by  virtue 
of  any  later  transactions  dlseloaed  by  the 
complaint,  the  partoersbip  was  diaaolved  or 
abandoned,  tbere  stlU  r^alns  the  right  to 
an  acconnting  of  the  transactions  prior  to 
such  dissolution  or  abandonment  The  plaln- 
tlCTs  delay  In  seeking  relief  la  not  a  consid- 
eration which  can  arise  uiwn  a  general  de> 
murrer  to  the  complaint.  If  he  was  guilty 
of  laches,  It  is  a  matter  of  defense.  Nor 
need  we  Inquire  on  this  appeal  whether  the 
plaintiff  was  entitled  to  charge  the  defend- 
ants with  all  of  the  Items  .of  expenditure  or 
Indebtedness  set  up  in  the  complaint.  He 
may  in  his  pleading  hare  sought  to  charge 
the  defendants  with  more  than  they  are  li- 
able for,  but  this  does  not  Justly  the  dis- 
missal of  his  action  upon  the  sustaining  of 
a  demurrer  for  want  of  facts. 

The  Judgment  Is  reversed. 

We  concur:  ANG&LLOITI.  C  J. ;  SHAW, 
J.;  LAWLOB,  J. 

MELTIN,  3.  I  dissent 

I  adhere  to  the  views  expressed  In  the 
opinl(Hi  in  d^>artment  Even  if  we  recon> 
struct  the  contract  between  Harper  and  ills 
vendees  by  inserting  the  words  furnished  hy 
Mr.  Justice  SliOSS  in  his  opini<Hi  it  does 
not  contemplate  an  immediate  vesting  In 
them  of  two-thirds  of  Harper's  Interest  in 
his  contract  with  his  vendors  Lewis  and  Mc- 
Gr^r ;  and  it  seems  to  me  that  a  transfer 
of  present  Interest  In  the  original  contract 
could  not  have  been  In  the  minds  of  the  par- 
ties, because  Harper  kept  the  right  to  aban- 
don the  mine  at  his  sole  pleasure,  as  well  as 
to  forfeit  all  rights  under  his  agreement  with 
the  original  locators.  Hils  privilege  retained 
by  Harper  la  not  consistent,  I  believe,  with 
a  mining  partnership  then  created  between 
him  and  Sloan  and  Dwyer.  That  part  of  the 
agreement  which  gives  to  Sloan  and  Dwyer 
the  privilege  of  refusing  further  advances 
after  tha  exhaustion  of  their  first  payments 
Is  strongly  Indicative  to  my  mlud  of  the  un- 
derstanding between  them  and  Harper  that 
they  were  merely  getting  an  option  to  pur- 
chase  two-thirds  of  the  interest  vrhlch  should 
be  his  if  he  could  successfully  meet  the  re- 
quirements of  his  agreement  with  McGregor 
and  Lewis.  If  Sloan  and  Dwyer  had  been 
purchasing  a  present  Interest  in  Harper's 
ccmtract  with  McGregor  and  Lewis,  It  would 
not  have  been  necessary  to  insert  in  their 
agreement  the  clauBe  to  the  effect  that: 

"If  James  McGregor  and  B.  B.  Lewis  should, 
according  to  the  terms  of  their  contract  of  De- 
cember 24,  1898,  convey  the  Diadem  quartz 
claim  to  the  par^  of  the  first  part  Iierein,  the 


I  can  see  nothing  In  the  contract  Itself 
which  justifies  the  supplying  of  a  verb  of  im- 
.medlate  asslgnmeot,  and  I  do  not  agree  with 
Mr.  Justice  SLOSS  In  supplying  the  words 
"Harper  agrees,"  etc.  Why  should  Harper 
in  one  part  of  the  sentence  express  a  wish  to 
transfer  his  Interest  In  the  contract  with  ^ 
McGr^r  and  Lewis,  and  then  fulfill  the  wlah 
by  executing  an  immediate  transfer  in  an- 
other part  of  the  same  sentence?  The  words 
"the  party  of  the  first  part  wishes  to  trans- 
fer," etc.,  indicate  a  desire  to  make  the 
transfer  in  the  future.  It  seems  to  me  there- 
fore that  a  more  logical  reconstruction  of 
the  sentence  would  be  as  follows : 

"Whereas,  the  party  of  the  first  part  wishes 
to  transfer  to  the  parties  of  the  second  part  two- 
thirds  of  his  interest  in  and  under  the  nfnresaid 
contract  between  himself  and  James  McGregor 
and  B.  B.  Lewis,  and  wishes  that  such  interest 
shall  pass  to  and  vest  in  the  said  parties  of  the 
second  part  and  the  parties  of  the  second  part 
agree,"  etc. 


nils  would  give  to  the  agreement  a  pro- 
spective operation  so  far  as  the  transfer  of 
Harper's  interest  Is  concerned,  more  In  con- 
sonance with  the  rest  of  the  instrument.  If, 
after  expending  the  moneys  paid  by  Sloan 
and  Dwyer  and  their  refusal  to  advance  any 
more,  Harper  had  abandoned  fala  contract 
with  McGregor  and  Lewis,  they  would  have 
bad  no  recourse  against  him  because  they 
would  have  received  Just  what  they  bargain- 
ed for— an  optlaa  to  bur  an  interest  In  the 
contract  and  the  mine  in  case  of  Harper's 
success.  There  was  no  provlsiw  lu  the 
agreement  Undlng  them  to  share  Harper's 
losses  beyond  the  payment  of  his  "expeusea" 
— ^not  salary  nor  "compensation,"  such  as 
that  which  was  to  be  his  in  case  they  se- 
cured a  two-thirds  Interest  by  assignment— 
and  tiiey  were  to  have  no  voice  regarding 
methods  nor  scope  of  operation.  To  be  sure, 
there  may  be  partnerships  in  which  one  part- 
ner has  large  powers  of  management  and 
control  of  the  business;  bQt  in  analyzing 
this  Instmment  we  must  remouber  that  lay- 
men signing  such  a  contract  would  scarcely 
consider  themselves  partners  if  they  were 
not  ptainly  made  by  It  8hu«ca  In  the  profits 
and  losses.  As  I  wrote  In  Qte  opinion  In  de- 
partment I  repeat  here: 

"mie  others  advanced  money  for  the  purchase 
of  Harpor's  interest  in  the  mine  in  case  he  ever 
acquired  any  interest  There  was  no  provisiou 
by  which  they  were  to  share  in  the  output,  or 
be  responsible  for  Harper's  exnensea  in  the  op- 
eration of  the  property,  until  there  should  have 
been  an  actual  conveyance  of  an  interest  to 
them  by  Harper,  after  be  should  have  acquired 
it  from  tBe  original  locators.** 

I  concur:  HENSHAW,  J, 
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HIOKOX  et  al.  7.  INDUSTRIAL  ACOI0ENT 
COMMISSION  OF  STATE  OF  CALI- 
FORNIA et  al.   {dv.  2362.) 

(District  Court  of  Appeai,  First  District,  Cali- 
fornia.   Nov.  24,  1917.    Rehearing  Denied 
by  Supreme  Court  Jan.  21,  1918.) 

Mabtkb  and  Sebvakt  «=»385(1)— Injubt  to 
Servant  —  Wobkmen'6  Compensation  — 
Amount. 

Workmen's  Compensation  Act  (St.  1913,  p. 
289)  §  17,  eubd.  2,  declares  that,  if  the  injured 
employ^  has  not  so  worked  in  his  employment 
during  substantially  the  whole  of  ^ucb  iminedi- 
ately  preceding  year,  bis  average  annual  earn- 
ings shall  consist  of  300  times  the  average  daily 
earnings,  wage^  or  salary  which  an  employe 
of  the  same  class  working  sobstantially  toe 
wh(^  of  snch  immediately  preceding  year  in  the 
same  or  a  similar  kind  of^  employment,  in  the 
same  or  a  neighboring  place,  earned  during  the 
days  when  so  employed.  A  contracting  pamtM* 
who  employed  pamtera  at  the  uniform  wage  of 
42.60  per  day  engaged  a  painter  who  had  been 
working  intermittently  to  work  for  that  wage. 
Shortly  after  he  was  engaged  the  painter  fell 
and  received  injuries,  and  applied  for  compensa- 
tion. Held  that,  there  being  evidence  that  the 
ordinary  wage  for  painters  paid  in  that  locality 
was  $4.60  per  day,  tiie  conuniasion  was  justified 
in  maUnx  an  award  based  on  sndi  wage  in- 
staad  of  tnat  received  by  the  injured  painter. 

AppHcatlon  by  W.  J.  Hltibox  and  the  Mew 
Amsterdam  Casualty  Company,  a  corpora- 
tion, ft)r  a  writ  of  review  against  the  Indus- 
trial Accident  Commission  of  the  State  of 
California  and  R.  M.  Searle.  Writ  denied. 

Barry  J.  Colding  and  Llllentbal,  McEln- 
stry  &  Raymond,  all  of  San  Franciuco,  for 
petitioners.  Chris.  M.  Bradley,  of  San  Fran- 
cisco, for  respondents. 

PER  CURIAM.  W.  J.  Hickoz  was  a  con- 
tracting painter  engaged  in  business  In  the 
city  of  Stockton,  in  the  oonrse  of  which  he 
employed  several  other  painters  to  whom  he 
paid  a  nnlform  wage  of  ¥2.S0  a  day.  The 
New  Amsterdam  Casoalty  Company  was  the 
Insurer  of  said  Htckox  against  his  liability 
for  compensation  of  employ^  under  the 
Workmen's  Compensation  Act  One  B.  M. 
Searle  entered  the  employment  of  said  Hick- 
ox  on  the  24th  day  of  May,  1917.  agreeing  to 
work  for  $2.50  a  day.  He  had  prior  to  that 
time  been  working  intermittently  In  several 
towns  of  the  San  Joaqaln  valley  and  else- 
wbere,  receiving  -wages  ranging  from  $2.50 
a  day  to  $5,  but  not  staying  long  in  any  one 
place  or  remaining  long  in  any  single  em- 
ployment On  May  3A,  1017,  while  in  the 
employment  of  said  Hickoz,  he  fell  from  a 
ladder  and  received  an  Injury  to  his  arm,  In 
consequence  of  which  he  made  application 
to  the  Industrial  Acddent  CcHumisslon  for 
compensation. 

The  evidence  taken  before  the  commission 
showed  the  foregoing  facts,  and  also  showed 
from  the  testimony  of  another  contracting 
painter  exclusively  engaged  In  such  work  in 
Stockton  that  the  standard  wage  scale  in 


that  city  for  painters  was  $4.S0  per  day. 
The  commission  awarded  the  applicant* 
Searle,  compensation  on  the  basis  of  a  wage 
scale  of  $4.G0  per  day,  and  its  award  In  that 
behalf  the  petitioners  now  seek  to  have  re- 
viewed by  this  court  upon  the  ground  tbAt 
the  commission  In  making  said  award  acted 
without  and  in  excess  of  its  juriadlction. 

We  are  of  the  opinion  that  it  Is  not  within 
our  province  to  review  the  award  of  the 
commission  under  the  drcumstances  abon 
stated. 

Subdivision  2  of  section  17  of  the  Work- 
men's Compensation  Act  reads  as  follows: 

"If  the  injured  employ^  has  not  so  worked  In 
such  employment  during  substantially  the  whole 
of  such  immediately  preceding  year,  his  average 
annual  earnings  sfaaO  consist  of  300  times  the 
average  daily  earnings,  wage  or  salary  which 
an  employ^  itf  the  Aime  darn,  working  substan- 
tially the  whole  of  snch  immediately  preceding 
year,  in  the  some  or  a  similar  kind  of  employ- 
ment, in  the  same  or  a  neighboring  place,  earn- 
ed during  the  days  when  so  employed.*'  St 
1918,  p.  W 

It  would  seem  that  the  facts  of  this  case 
bring  it  within  the  rule  for  the  admeasure- 
ment of  compensation  above  enunciated; 
and,  there  being  a  conflict  in  the  evidence 
before  the  commission  as  to  what  the  wage 
scale  of  painters  Is  in  the  dty  of  Stockton. 
It  had  jurisdiction  to  decide  that  matter,  and 
with  its  discretion,  In  that  respect  we  can- 
not interfere. 

The  appllcatlfm  ia  dented. 


HEBOJOFF  V.  GLOBE  INDEMNITY  OO. 
OF  NEW  TORK.    (Civ.  1918.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Nov.  22,  1917.  Rehearing  Denied 
by  Supreme  Court  Jan.  21,  19ia) 

1.  INSUBANCE  ^514— iKDEHNrrr  Ihsubahcb 
—  Damages  Incurbed  db  Pato  —  *'Pat- 
ment"— "Paid  in  Mokit." 

Under  a  policy  insuring  against  lost  by  rea- 
son of  accident  to  employes,  and  providing  that 
no  action  shall  lie  ezc6i»t  for  reimbursement  for 
the  amount  of  a  loss  actually  sustained  and 
paid  in  satisfaction  of  a  judgment  duly  recov- 
ered, the  giving  of  a  promissory  note  in  dis- 
charge of  a  judgment  against  the  insured  is  a 
"payment"  of  the  debt  vmen  made  in  good  taMx 
and  for  tbat  purpose ;  bat  where  the  provision 
is  tbat  no  action  will  lie  except  for  a  loss  ac- 
tually sustained  and  "paid  in  mcmey."  the  giv- 
ing of  a  promissory  note  does  not  satisfy  the 
terms-  of  the  policy,  and  the  insurer  does  not 
thereupon  become  Uable. 

[£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seoond  Seiies,  Pay- 
ment] 

2.  IKSUEANCK  «B>614  — OUABANTT  AKD  IH- 
DElfMTX    iNBUaaNCB-DAMAOIS  InOUUKD 

OB  Paid. 

An  insurer  against  loss  by  reason  of  acd- 
dents  to  employu  may,  by  a  condition  of  Its 
contract  against  liability  except  for  a  loss  paid 

in  money  in  satisfaction  of  a  judgment,  pro- 
tect itself  i^aiuat  the  diflteultiea  which  might 
attend  the  defense  of  an  action  in  case  panncnt 
was  permitted  to  be  made  In  property,  the  ac- 
tual value  of  which  would  thus  Iw  in  issue. 
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Appeal  from  Superior  Court,  Los  Angeles 
Goanty;  Frederick  W.  Houser,  Judge. 

Action  t>7  En]a2  Hebojoff  against  the 
Globe  lodemnity  Ctmipaay  of  New  York. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peala  Bereraed. 

J.  Karl  Lobdtil,  of  Los  Angelee  (Onrney 
IX  NewUa,  ot  Los  Angeles,  of  eoonael),  for 
appellant  I.  Heuy  Harris  (Otuuies  (A. 
Bank,  of  Los  Angeles,  of  coonsd),  fw  re- 
apondent 

JAMES,  J.  The  appeal  tn  this  case  Is 
taken  from  a  jndgment  entered  In  favor  of 
the  plaintiff.  The  plaintiff  here  first  recov- 
ered Judgment  against  a  corporation  named 
Pendleton  Iron  &  Metal  Company,  which 
Jndgment  was  for  damages  for  personal  in- 
juries suffered  by  the  plaintiff  while  In  the 
employ  of  said  corporation.  At  the  time  the 
Injuries  were  snffered  a  policy  of  insurance 
had  been  Issued  by  this  defendant,  insuring 
the  Pendleton  Company  against  loss  by  rea- 
son of  accident  to  Its  empIoyA.  After  Judg- 
ment had  been  entered  against  the  Pendle- 
ton Company  In  favor  of  plaintiff  here,  the 
Pendleton  Company  Issued  Its  promissory 
note  to  the  idalntiff  and  theraipon  caused 
the  Jndgment  to  be  satisfied  fA  lecorHf  and 
tliereafter  an  asalgnmoit  was  made  by  the 
PendletCMi  Company  of  all  r^t  of  action 
which  It  had  as  against  the  appellant  hero 
under  the  contract  of  Insurance.  Tbia  ac- 
tion was  Uien  brongtat  on  account  df  swdi 
assigned  claim. 

[1]  The  principal  point  argued  in  the  briefs 
fefera  to  that  term  of  the  policy  of  Insur- 
ance which  reads  as  follows: 

"No  action  for  tbe  indemnity  against  lom 
provided  for  In  inanrlng  agreement  T  of  tbis 
policy  shall  lie  aralnst  the  company,  except  for 
reim&nrsement  or  the  amount  of  toss  actually 
sustained  and  paid  in  money  by  the  assured  in 
full  satisfaction  of  a  judgment  dnlt  recovered 
against  the  assured  after  trial  of  the  Issue,  nor 
unlesfl  brought  witldn  two  years  after  such 
Judgment  shall  liave  been  paid.  «  *  * " 

Preliminarily  It  may  be  stated  that  Um  in- 
soring  agreMuent  "I"  referred  to  In  the  above 
quotation  covered  all  principal  loss  which 
ndgbt  be  suffered  by  the  assured.  Appel- 
lant urges  this  court  to  decide,  first,  that 
jonder  agreanent  Na  I,  providing  that  loss 
mast  be  paid  in  numey  before  an  action  like 
this  can  be  maintained:  (1)  Paymoit  by  a 
promissory  note  Is  no  paymmt  at  all;  (2) 
that  if  the  giving  of  a  promissory  note  In 
satisfaction  of  the  jndgment  d^  against 
the  assured  constltntes  payment  In  the  or- 
dinary case,  such  cmclnsion  could  not  be 
applied  here  where  the  contract  expressly 
XHTovldes  that  the  loss  must  be  paid  'in 
money."  As  to  whether  tiie  giving  of  a 
promissory  note  In  discharge  of  liability  of 
an  assured  is  to  be  considered  as  payment 
of  the  debt,  where  made  In  good  foith  and 
for  that  purpose,  Is  a  Question  no  longer 
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opem  to  much  difference  ot  Judicial  <H>lnlon. 
Tbe  Question  Is  fairly  settled  by  the  author- 
ities in  the  affirmative.  This  court  tiad  oc- 
casion to  consider  the  precise  contention 
made  here  under  the  first  head,  In  tbe  case 
of  Rodgers  V.  Pacific  Coast  Casualty  Ca,  164 
Pac.  1110.  In  that  opinion  will  be  found 
cited  the  principal  cases,  reference  to  which 
we  also  find  in  the  briefs  of  counsel  here 
submitted.  We  refer  to  that  dedslon  as 
fully  expressing  onr  present  ccmcluslon  up- 
(m  tbe  matter  presented.  We  rest  upw 
that  oonclusioa  not  without  recognizing  that 
a  forceful  argument  may  be  made  on  the 
other  side  of  the  question.  We  reccii;nlze 
that  where  a  promissory  note  Is  given  In 
satisfaction  of  a  Judgment  it  may  be  con- 
tended with  some  logic  tiiat  no  new  debt  is 
created;  that  the  transaction  assumes  the 
form  <tf  snlwtitntii]^  different  evidence  for 
the  same  debt,  which  latter  is  not  in  any 
way  changed  as  to  its  amount  We  ttilnk, 
however,  that  the  law  Is  fairly  a^led  that 
the  giving  of  a  promissory  note,  where  the 
understanding  is  dear  to  that  intent,  may 
operate  to  extinguish  a  debt  and  be  con- 
sidered aa  payment  titiereof . 

Passing  to  appdlant's  second  proposition, 
to  wit  that  the  added  reqtdrement  of  the 
contract  oUlgatlng  the  assured  to  pay  'in 
money"  must  be  actually  satisfied  before  ac- 
tion is  brought:  The  policy  of  Insurance 
here  ochilfited  is  one  of  indemnity  as  dis- 
tinguished from  one  Insuring  against  liabil- 
ity; that  is,  the  Insurer  here  agrees  to  In- 
demni^  for  loss  actually  suffered  1^  the  as- 
sured, and  not  to  lademnlfy  for  liability  In- 
curred which  Uatrflity  would  have  been  com- 
plete upon  the  entry  of  Judgment  against 
the  policy  holder.  In  construing  the  term 
of  the  c<mtract  to  wMch  our  attention  Is 
now  directed,  tbe  reason  for  its  insertion  in 
the  agreemmt  and  the  purpose  and  intent 
to  be  served  should  be  examined.  It  may 
reasonably  be  Inferred  that  the  insurer,  rec- 
ognizing the  law  that  the  assured  under 
an  ordinary  Indemnity  agreement  might  sat- 
isfy a  claimant's  Judgment  In  ways  other 
than  by  the  payment  of  money,  determined 
to  guard  against  that  contingency ;  this  by 
expressly  requirli^  that  the  assured  should 
bB  deemed  to  have  suffered  a  loss  only  when 
he  bad  paid  "in  money"  a  liability  accrued 
against  hlno.  That  this  term  should  be  con- 
sidered as  one  affecting  the  contract  of  the 
insurer  In  a  material  way  seems  quite  plain, 
^e  requirement  is  to  make  Uw  matter  of 
the  amount  of  loss  one  whl<di  is  to  be  meas- 
ured by  tbe  dollars  expended  and  so  place 
within  the  reach  ot  the  insurw  easy  proof 
as  to  loss  actually  suffered.  ShovU  we  cm- 
stme  the  term  wt  to  be  of  the  substance  of 
the  Cfmtract  and  pormit  ttie  loss  to  be  re- 
covered r^ardless  of  the  Und  of  pr(^rty 
which  tbe  assured  parted  with,  then  it  mig^tt 
liappen  that  the  lattor  had  paid  in  laud, 
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Jewelry,  or  otber  merchandise,  and  thus  an 
l8sue  would  arise  as  to  the  actual  value  of 
the  thin?  given  Id  payment  of  the  obUgation 
against  which  Indemnity  was  claimed. 

[1]  We  have  no  doubt  at  all  that  an  in- 
sorer  can  by  the  condition  of  Its  contract 
relieve  Itself  from  the  difficulties  which 
might  attend  snch  a  defense  in  an  action 
brought  upon  Its  policy.  Our  attention  Is 
called  by  respondeat  to  the  case  of  Herbo- 
Phosa  Co.  V.  Philadelphia  Casualty  Co.,  34 
R.  I.  SOT,  84  AU.  1093.  and  we  are  told  that 
the  condition  In  the  policy  there  considered 
Is  the  some  as  that  now  before  the  court, 
and  that  It  was  there  hela  that  the  term 
"paid  in  money"  was  satisfied  where  prom- 
issory notes  were  given  by  the  assured.  It 
Is  true  that  the  opinion  discloses  that  the 
term  there  conijldered  was  the  same,  but 
on  a  close  examinatifm  of  the  (pinion  we  are 
unable  to  determine  that  the  same  question 
was  there  made  as  we  have  to  decide  here ; 
that  Is,  the  only  qoestion  tb&t  seems  to  have 
been  de<dded  was  as  to  whether,  under  a 
policy  of  Indemnity  Insurance,  payment 
might  be  made  by  the  assured  giving  prom- 
issory notes.  The  court  bolda  that  the  pay- 
ment may  be  so  made,  which  Is  In  conso- 
nance with  our  conduslons  heretofore  and 
berelnbefwe  expressed.  We  do  not  regard 
tbut  case  as  authority  upmi  the  question 
here  partlcolari^  urged,  nie  conrt  In  Eber- 
lein  T.  Fidelity  ft  Deposit  Ga  of  Uarylaud. 
104  Wis.  242.  169  N.  W.  553.  while  not  de- 
ciding the  question,  suggests  that  the  term 
requiring  the  assured  to  pay  his  liability  In 
money  msy  be  one  of  substantial  effect. 
Our  conclusion  upon  this  branch  of  the  case 
makes  It  unnecessary  to  consider  Ih  detail 
other  points  urged  on  behalf  of  appellant 

The  Judgment  aiqtealed  from  is  reversed. 

We  concur:  GONSBT,  P.  7.;  WORKS, 
Judge  pro  tem. 


JbU  parte  BUST.   (Cr.  717.) 

(District  Court  of  Appeal.  First  Dfstriet,  Oalt- 
fonia.   Nov.  27,  1917.) 

PUTSICIANS  AND  SUBOSONS  ^»0(6)  —  WKO 

A  RE— Osteopaths. 
The  act  of  191S  (St.  1918,  p.  722)  regulat- 
ing  the  practice  of  medicine  and  surgery  pro- 
viiles  for  examioatioos  of  persons  desiring  to 
fi^Uow  tliose  professions,  and  for  the  fssuaace 
of  two  forms  of  certificate,  one  designated  a 
"physician  and  surgew  certificate."  and  the 
other  a  "drugleaa  practitioner  certificate."  St 
1013.  p.  lOOf.  §  10,  relating  to  the  practice  of 
optometry,  declares  that  the  provisions  of  the 
act  shall  not  be  construed  to  prevent  duly  11- 
cemwd  pbysidans  and  surgeons  from  treating 
or  fitting  glasses  to  the  human  eye.  Held,  that 
an  osteopath  is  not  entitled  to  practice  optom- 
etry, the  examination  for  license  to  practice 
osteopathy  being  oitlrely  different  from  that 
of  "phyHioians  and  surgeons,"  and  an  osteopath 


being  a  dmgless  practitioner,  and  not  embraced 

in  tne  term. 

[Ed.  Note.— For  otber  ■  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Physi- 
cian ;  Surgeon.] 

In  the  matter  of  the  ajvl'catlon  ot  C  Q. 
Rust  for  a  writ  of  habeas  corpus.  Wttt  dl» 
charsed,  and  petitioner  rananded. 

Charles  F.  Hanlon,  of  San  Francisco,  for 
petitioner.  Louis  H.  Ward,  of  San  Francisco, 
for  respondent  Oliver  Dibble.  John  D.  Har- 
loe,  of  San  Francisco,  for  Sheriff  of  City  and 
County  ot  San  Frandaco. 

PER  CURIAM.  The  return  of  the  sheriff 
to  the  writ  In  this  case  shows  that  the  peti- 
tioner is  held  upon  a  commitment  of  the 
police  court  of  the  city  and  county  of  San 
Francisco  for  violating  the  law  regulating 
the  practlciiof  optometry.  In  support  of  his 
demand  that  he  be  discharged  from  custody- 
the  petitioner  contends  that  b}'  virtue  of 
hla  being  the  holder  of  a  certificate  entitling 
him  to  practice  osteopathy  he  was  by  the 
terms  of  the  act  Itself  regulating  the  practice 
of  optometry  excepted  from  its  prohibitory 
provisions.  The  exception  referred  to  Is  con- 
tained in  section  10  of  said  act  (Stats.  1913, 
p.  1087),  and  is  In  the  following  language: 

"The  provision  of  this  act  shall  not  be  cun- 
Btrued  to  prevent  duly  licensed  physicianB  and 
surgeons  from  treating  or  fitting  glasses  to  the 
human  ^e." 

The  question  to  be  determined,  then.  Is 
whether  an  osteopath,  Ucenaed  under  the 
statute  reffolatlng  that  profession,  la  within 
the  purview  of  tiie  optometry  law  a  licensed 
l^yslclRn  and  surgeon. 

The  act  of  1913  regulating  the  practice  of 
medldne  and  surgo-y  (Stats.  1913,  p.  722) 
provides  for  the  examination  of  persws  de- 
siring to  ffdlow  these  professions,  and  for  the 
issuance  of  two  forms  of  certificate,  one 
designated  a  "physician  and  surgeon  certif- 
icate," and  the  other  a  "druglees  practltionN 
certificated"  The  distinction  between  theae 
certificates  Is  quite  marked,  and  th^  are 
issued  as  the  result  ot  a  different  examina- 
tion ;  and  It  is  very  apparent  to  ns  that  the 
term  "duly  licensed  physldan  and  sn^eon." 
as  used  In  the  section  of  the  act  above  qnot^ 
ed,  has  direct  reference  to  the  holders  of  the 
former  dass  of  oertlflcates  to  the  enduston  of 
the  holders  of  the  latter.  The  cases  cited 
petitioner  fnwn  otber  jurisdictions  holding 
that  an  osteopath  may  be  said  to  engage  in 
the  practice  of  medicine  and  surgery  have, 
in  our  opinion,  no  anillcation  to  the  facts 
of  this  case,  where  the  question  Is  much  nar^ 
rower  and  Is  one  of  statutory  construction. 
Under  our  statute  we  are  clearly  of  the  ofiia' 
Ion  that  the  petitioner  is  not  a  "duly  licensed 
physician  and  surgeon." 

It  results  from  this  conclusion  ttuit  the 
writ  should  be  discharged.  It  is  so  wdered. 
and  the  petitioner  remanded  to  the  custody 
of  the  sfaeriCT. 
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Bx  parte  NOIKTBON.    (Or.  677.) 

(District  GoDTt  of  Appeal,  Second  District,  Cal- 
ifornia.  Not.  22,  1017.) 

1.  Habeas  Corpus  «=327—G bounds— Want 
0?  JuBiSDionoN. 

St  1915,  p.  1225,  8  4d,  provides  that  no' 
person  under  the  agQ  oi  18  yeare  at  the  time 
of  the  cotomission  of  an  alleeed  crime  shall  be 
prosecuted  until  the  matter  has  been  first  sub- 
mitted to  the  javenile  court.  Section  6  provides 
that  whenever  a  complaint  is  filed  in  any  other 
court,  and  it  shall  be  suggested  or  shall  appear 
to  the  judge  or  justice  that  the  person  charged 
was  under  the  age  of  18  years,  he  shall  immedi- 
ately suspend  all  proceedings  on  the  charge 
and  examine  into  the  age  of  sach  person,  and  if 
it  appears  to  bis  aatisfaetioii  that  audi  perscm 
was  under  the  age  of  18  years,  he  shall  c^fy 
the  case  to  the  juvenile  court  Held  that,  while 
it  was  apparently  error  for  a  jusriee  of  the  peace 
on  a  prtliminary  hearing  to  refuse  to  hear  tes- 
timony  as  to  the  age  of  the  defendmnt,  tiie  ang- 
gestion  of  under  age  did  not  deprive  him  of 
jurisdiction  so  as  to  justify  the  discharge  of 
the  defendant  on  habeas  corpus,  from  custody 
under  the  justice's  commitntent  eepeeiaily  as 
section  6  apparently  autfaorixes  the  Juvenile 
judge  to  examine  the  case  and  commit  defend- 
ant for  prosecution  or  certify  the  case  back  to 
the  magistrate. 

2.  Habeas  Cobfqb  «»>^Exi8tencb  of  Oth- 

EB  BEICEDT. 

On  habeas  corpus  by  a  person  in  custody 
under  a  writ  of  commitment,  issued  by  a  Jnstice 
of  the  peace,  holding  him  to  answer  for  trial 
on  the  diarge  of  murder  and  against  whom  the 
district  attorney  has  filed  an  information  charg- 
ing him  with  murder,  be  will  not  be  discharged 
because  of  the  failure  of  the  justice  of  the  peace 
to  certify  the  case  to  the  juvenile  court  as  he 
will  have  an  opportunity  in  the  proceeding  on 
the  information  to  raise  every  question  affect- 
ing the  matter. 

Original  petition  by  Leslie  Nortbon  for  a 
writ  of  habeas  corpus.  Writ  discharged,  and 
petitioner  remanded  to  the  cutody  of  the 
sheriff. 

Lewis  B.  Slrby,  of  San  Diego,  fOr  petltton- 
er.  W.  F.  Schnermeyer,  Diet  Atty.,  and 
James  G.  PfansU^  Asst.  Dlst  Atty.,  both  of 
San  Diego,  for  reapondmt. 

JAMES,  J.  Petitioner  herein  aeelcs  to  be 
discharged  from  the  custody  CHf  the  dieriff  of 
the  coonty  of  San  Diego.  The  retnrn  made 
to  the  writ  shows  that  the  sheriff  claims 
the  rtght  to  Iieep  petitioner  In  custody  by 
Tlrtue  of  a  writ  of  oomuiltmrat  laatied  on 
the  22d  day  of  October.  1917,  by  a  Justice  of 
the  peace,  whereby  petitioner  was  beld  to 
answer  fbr  trial  in  the  superior  court  on  the 
charge  of  murder.  The  return  further  shows 
tiiat  following  the  order  of  commitment  an 
Information  was  filed  by  the  district  attorney 
in  the  superior  court  formally  charging  pe- 
titioner with  the  crime  mentioned,  and  that 
proceedings  thereunder  are  pending.  The 
particular  ground  urged  as  a  reason  why  tlie 
order  sought  should  be  granted  ia  that  at 
the  preliminary  exainlnation  of  petitioner  it 
was  suggested  to  the  Justice  that  petitioner 
was  under  the  age  of  18  years,  and  that 


therefore,  the  proceeding  should  have  bfeen 
certified  to  the  Juvenile  court  under  the  pro- 
rlslons  of  the  act  of  the  Legislature  of  1915. 
Stats.  1915,  p.  1225.  A  transcript  of  the  tes- 
timony heard  and  proceedings  bad  before  the 
justice  of  the  peace  is  appended  to  the  peti- 
tion. It  appears  therefrom  that  before  any 
wituesses  were  sworn  counsel  for  defendant 
stated  to  the  court  that  the  defendant  was 
17  years  of  age,  and  asked  that  the  court 
certify  the  case  Immediately,  "not  to  proceed 
with  the  examination,  but  to  certify  It  to  the 
Juvenile  court"  Counsel  then  offered  the 
father  of  petitioner  as  a  witness  to  confirm 
the  statement  as  to  the  age  of  the  defendant, 
and  the  justice  thereupon  replied: 

"At  his  last  appearance  before  the  court  the 
defendant  was  asked  as  to  his  age.  and  he  said 
he  was  17.  Let  the  rec»>rd  show  that  the  court 
stated  he  had  been  advised  be  was  under  the 
age  of  18,  and  the  motion  to  certify  Is  now  by 
the  court  denied." 

This  objection,  having  to  do  with  tbe  a^ 
of  the  defendant,  was  interpo.sed  throughout 
the  examination,  and  the  Justice  of  the 
peace,  at  the  conclusion  thereof,  made  bis 
order  holding  the  defendant  to  answer  for 
the  crime  charged ;  and  it  may  be  remarked 
that  the  evidence  produced  before  the  magis- 
trate showed  that  the  petitioner,  in  conjunc- 
tion with  another  person,  committed  a  most 
deliberate,  cold-blooded,  and  dastardly  mur- 
der. 

[1]  The  argument  is  here  advanced  that 
the  order  prayed  for  should  be  made  on  the 
groimd  that  the  justice  of  the  peace,  after 
the  suggestion  was  made  as  to  the  defendant 
before  him  being  under  the  age  of  18  years, 
was  without  Jurisdiction  to  further  proceed 
in  the  matter.  We  have  examined  the  several 
sections  of  the  juvenile  court  law  and  cannot 
agree  with  petitioner's  counsel  in  this  con- 
clusion. It  Is  true  that  section  4d  of  Uie  act 
referred  to  first  provides  that  no  person  un- 
der the  age  of  18  years  at  the  time  of  the 
commission  of  the  alleged  crime  shall  be 
prosecuted  until  the  matter  has  been  first 
submitted  to  the  juvenile  court.  Section  6 
of  the  same  act  provides  that  whenever  a 
complaint  is  filed  in  any  court  other  than  a 
sui)erlor  court  charging  a  person  with  a 
crime — 

"and  it  shall  be  suggested  or  shall  appear  to  the 
Judge,  jnstice  or  recorder  before  whom  such  per- 
son is  brought  that  the  person  diarnd  was  at  ttie 
date  the  offense  ia  alleged  to  have  neen  commit- 
ted under  the  age  of  eighteen  years,  said  judge, 
justice  or  recorder,  shall  immediately  suspend  all 
proceedings  against  such  person  on  said  charge 
and  ezanune  into  the  age  of  such  person,  and 
if,  frcHD  SQcb  examination*  it  sball  appear  to  the 
satiafacdon  of  said  judge,  justice  or  recorder, 
that  such  person  was  at  the  date  the  offense  is 
alleged  to  have  been  committed  under  the  age 
of  eighteen  years,  he  shall  forthwith  certtfy  to 
tbe  juvenile  coort  of  his  county,"  etc. 

It  will  be  seen  ISiat  a  maglMrate  Is  not  de- 
prived of  Jurisdiction  of  the  charge  or  pro- 
ceeding where  the  suggestion  is  made  Uiat 
the  person  prosecuted  Is  under  the  age  of  18 
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years.  The  act  nukes  it  tbe  duty  of  the 
magistrate  to  bear  evidence  to  ascertain  the 
age  of  tbe  party,  where  suggestion  Is  ao 
made.  The  action  of  a  justice  In  refusing  to 
hear  testimonf  as  to  the  age  of  a  defendant 
appears  to  vs  to  be  an  error,  bnt  tbe  magis- 
trate Is  not  divested  of  Jurisdiction  In  the 
matter  before  him.  If  this  position  is  sound, 
and  we  are  confirmed  in  our  belief  that  it  Is, 
then  the  order  soi^ht  should  not  be  here 
granted.  The  JuvenUe  court  law  does  not  in 
terms  fi>rUd  the  prosecution  for  crime  in 
the  superior  court  of  a  person  under  the  age 
of  18  years,  for  In  section  6  of  the  act  above 
dted  there  Is  a  provision  which  would  ap- 
pear to  authorial  the  Juvenile  Judge  to  ex- 
amine the  case  and  commit  the  defendant  for 
prosecution,  or  to  certify  back  to  the  magis- 
trate any  such  case  which  may  have  been 
s^t  to  blm  under  the  provisions  of  the  Juve- 
nile I&w. 

[2]  Moreover,  the  petitioner  herein  is  now 
before  the  superior  court  under  charge  made 
by  the  information  of  the  district  attorney. 
In  that  proceeding  he  will  be  given  oppor- 
tunity to  raise  every  question  affecting  the 
matters  which  he  urges  here.  People  v. 
Oxnam,  170  Cal.  211,  149  Pac.  165.  Our  con- 
clusion Is  that  tbe  order  of  commitment  un- 
der which  the  sheriff  has  Justified  his  de- 
tention of  petitioner  fs  not  invalid  or  v(AA  by 
reason  of  the  facts  shown. 

Tbe  writ  Is  discharged,  and-^tltloner  re- 
manded to  the  custody  of  the  sheriff  of  the 
COIU1I7  of  Ban  Diego. 

We  concur:  00NB91X,  P.  J.j  WORKS. 
Jndge  pro  tern. 


BinXS  V.  BOAHD  OF  TRUSTEES  OP  CITY 
OF  WATTS  et  aL    (CLv.  2499.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  27,  1917.) 

1.  Bqditt  «=>67— Maxim— BTAnnx. 

By  Civ.  Code,  §  3529,  the  presumption  that 
a  thing  which  ought  to  have  been  done  wiB  be 
regarded  as  done  may  be  indulged  oD^r  ta  favor 
of  liim  to  whom  and  against  aim  from  whom 
performance  Is  due. 

2.  iNTOZIOATlNa  LlQUOBB  4s»32(2)  —  Eljbo- 
Tion  AS  TO  LioBNSirro  Sale— PBooEBninos 
UNDBB  Wtxie  Act. 

Under  the  Wylie  Act  (Acts  1911,  p.  599)  f S 
1,  4,  6,  no  dnty  was  incumbent  on  the  board  of 
trnstees  of  a  city,  by  way  of  submitting  to  the 
people  the  proposition  conttdned  in  a  petition 
for  an  election  as  to  whether  the  sale  of  al- 
coholic liquors  should  be  licensed,  until  the 
filing  of  the  clerk's  written  certificate  showing 
the  petition  to  have  been  signed  by  the  rcquiBite 
namoer  of  qnalified  electors,  and  in  order  that 
the  board  rnlgbt  have  been  compelled  to  submit 
the  qnestion  at  a  special  election,  the  certificate 
must  have  been  filed  not  later  than  October 
8th,  the  petition  having  been  filed  September 
20tn,  and  September  30th  having  been  the  last 
day  allowed  by  the  statute  for  filing  by  the 
derk  of  his  certificate  showing  the  result  of  his 
examination  of  the  petition,  while  the  last  day 
briore  the  six-montb  period  preceding  the  next 


general  state  or  municipal  election,  menflfHicd 
m  section  6  of  the  Wylie  Act,  was  October  Stb. 

Original  i>etltion  for  writ  of  mandate  by 
M.  H.  Mills  avalnst  the  Board  ot  Trustees 
of  the  City  of  Watts  and  J.  S.  Lang  and  oth- 
ers.  Petition  for  peremjitory  writ  dailed. 

Nathan  Newby,  avtnner,  OdeU  &  Tatt  and 
Gesnar  WilUaro,  all  of  Los  Angeles,  tot  petl- 
tioner.  Neighbours,  Hoag  &  Burke  and  Psol 
W.  Schenck,  bU  of  Los  Angeles,  for  lewoiid- 

ent& 

WORKS,  Judge  pro  tem.  nSa  controversy 
arises  under  the  provisions  of  an  act  of  th* 
t«glslatar6  familiarly  known  as  the  W7II* 
Act,  found  in  the  Statutes  of  1911  at  page 
509  and  also  printed  In  Deerlng's  Gen.  Lews 
as  Act  1696.  Section  1  of  the  statitfe  pro- 
vides, to  quote  80  mu<di  of  it  vnlj  as  bean 
upon  this  case,  that: 

"Qualified  electors  of  any  incorporated  city 
*  *  *  numbering  not  leas  than  twenty-five 
per  cent,  of  the  number  of  votes  cast  for  all  can- 
didates, for  Governor,"  in  the  dty  "st  the  last 
preceding  dectirat  for  Govemw,  *  •  •  mar 
petition  the  •  •  •  board  of  trustees  •  •  * 
of  such  dty  *  *  *  to  call  an  dection  to  vote 
upon  tbe  qaestlon,  whether  the  sale  of  alcoholic 
liquors  shall  be  licensed  in  such  dty.  •  •  * 

Section  4  Is  as  follows : 

"Upon  the  filing  of  said  petition  the  derk  of 
the  body  to  which  it  is  addressed  shall  forthwiUk 
examine  it,  and  from  tbe  greet  register  ascertain 
whether  or  not  said  petition  Is  signed  by  the 
requisite  number  of  quaUfied  electors  of  the  ter- 
ritory described  Uierein,  and,  if  necessary,  be 
shall  be  allowed  extra  help  for  that  purpoee, 
and  within  ten  days  from  the  date  of  filing  such 
petition  he  shall  certify  in  writing  the  result  oi 
such  examination  and  shall  file  this  certificate 
with  the  petition.  If  the  derk  finds  the  number 
of  qualified  signers  to  be  insnffidmt,  he  shall 
immediately  send  a  written  notice  to  the  pezsdn 
who  filed  the  petition,  stating  the  number  of 
qualified  signers  he  has  found  there<»i,  and  that 
tney  are  not  sufficient ;  and  the  petition  may  be 
amended  within  ten  days  from  toe  date  of  sodi 
notice  by  the  filing  of  a  supplementary  petitlmi. 
The '  derk  shall  within  ten  days  after  such 
amendment  make  like  examination  and  certffica- 
tion  of  the  amended  petition,  if  it  is  still  found 
inauffident  he  shall  nottfy  the  person  who  filed 
the  petition  of  that  fact,  without  prejudice,  how- 
ever, to  the  filing  of  a  new  petition  to  the  same 
effect.  If  the  petition  shall  be  certified  as  wafSt- 
cient.  the  l^iMative  or  governing  body  bavins 
jurisdiction  over  the  terntorr  descrlbea  therdn 
shall,  within  tbe  time  prescribed  herdn,  call  an 
election  to  be  hdd  In  such  territon  t»  vote  upoD 
the  question  whether  the  sale  of  oloohoUe  li^ 
uors  shall  be  licensed  therein." 

Section  6  provides  in  fnll: 

"If  said  petition  shall  be  certified  as  snffident 
within  six  months  and  not  less  than  forty  days 
before  tbe  holding  of  the  next  general  state  or 
general  municipal  election  within  the  territory 
therdn  described,  such  question  shall  be  submit- 
ted at  said  general  state  or  general  mimicipal 
election;  otherwise  a  special  dection  to  vote 
upon  tbe  question  shall  be  called  to  be  held 
within  not  less  than  thirty  nor  more  than  sixtv 
days  after  the  petition  has  been  certified  as  snx- 
ficient,  provided,  that  no  election  under  this  act 
shall  be  held  witiiin  two  years  of  any  previous 
election  held  under  this  act  within  the  same  tep- 
ritory." 
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Panvaitt  to  tbe  iKorlaicns  of  tUa  act^ 
certain  Sectors  <a  tbe  dtar  (tf  Watts,  of  wIuhh 
petltl<»ier  was  ooe,  petitioned  tbe  ree^xindCTt 
board  of  trustees,  on  September  20,  1917,  to 
call  an  election  In  tbe  city  to  determine  tbe 
qoestlon  whether  tbe  sale  <tf  alcobollc  liquors 
.  idionld  be  licensed  tberetn.  Tbese  facts  are 
disclosed  by  ibe  petition  in  tbe  preset  pro- 
ceeding, wbicb  also  aUq^es,  among  other 
things,  that  upon  the  filing  of  tbe  petition 
addressed  to  13ie  board,  the  dty  cleric  forth- 
wltb  aamlned  It  and  from  tbe  great  register 
ascertained  that  it  was  signed  1^  tbe  reqnlaite 
nnmbrar  of  qnaltfled  doctors  under  tbe  act; 
lAat,  wlttiln  ten  days  from  the  date  of  filing, 
the  clerk  certified  tbe  result  of  bis  examina- 
tion ;  that  he  presented  the  petition  at  a  meet- 
ing of  tbe  board  of  trustees  on  Octobw  9tb,  I 
together  with  his  certificate  showing  It  to  be 
snfBdent ;  that  at  a  meeting  of  the  board  held 
October  30th  an  ordinance  calling  a  special 
election  in  accordance  with  tbe  prayer  of  the 
petition  was  denied  passage;  that  no  ordi- 
nance calling  a  special  election  In  tbe  prem- 
ises has  ever  been  passed ;  and  that  tbe  board 
refuses  to  call  snch  an  election  and  will  not 
call  one  unless  ordered  to  do  so  by  this  court. 
The  answer  shows,  and  the  fact  Is,  that  the 
board  has  ordered  the  qnestlon  submitted  at 
the  next  general  mimlcipal  election. 

There  was  very  Httle  evidence  Introduced, 
as  the  greater  part  of  tbe  facts  Involved  in 
the  controversy  were  covered  by  stipulation. 
It  bas  been  noted  that  the  petition  in  this 
proceeding,  after  alleging  that  the  city  clerk 
certified  to  the  sufflclracy  of  the  petition  for 
the  calling  of  tbe  election  wlthla  ten  days 
after  Its  filing,  further  states  that  he  "did 
iwesent  to  tbe  board  of  trustees  the  said  pe- 
tition and  his  said  certificate  on  October  9, 
1917,  at  a  regular  meeting  of  the  board." 
The  theory  of  the  petitioner,  as  explained  at 
the  argument,  was  that  tbe  clerk  had  ascer- 
tained the  sufficiency  of  tbe  petition  within 
the  ten  days  next  after  it  was  filed,  and  bad 
thereupon  made  his  written  certificate  show- 
ing its  sufficiency,  but  that  he  had  withheld 
the  paper  from  the  flies  of  the  board  until 
October  9.  It  was  contended  that  this  course 
of  events  amounted  to  a  filing  of  the  written ! 
certificate  w4tbin  tbe  ten  days.  Whether 
that  argument  could  have  been  successfully 
nulntalned  in  this  proceeding  against  the 
board  of  trustees  need  not  be  considered,  for  | 
erldoice  was  totally  lacking  to  Justify  tbe 
assumption  of  fact  upon  which  It  was  based,  i 
The  clerk,  Virgil  R.  Pranklhi,  was  called  to 
the  witness  stand  by  the  petitioner.  His 
testimony  showed'  that  be  bad  so  fttr  exam- , 
Ined  tbe  petltltm  asking  for  tbe  election,  { 
within  the  prescribed  ten  days,  as  to  ascer- 1 
tain  its  suffldeney,  but  that  he  bad  ndther 
written  nor  signed  any  certificate  idiowing 
the  result  of  his  examinatitm  prior  to  Oc- 
tober 9.  There  was  no  other  evidence  upon 
this  question.  The  conduct  of  tiie  derk  in 
the  respect  Jnst  mentioned  was  flagrant  and , 


Inexcnaable,  and  deserveii  tbe  stamp  of  ae- 
vere  condemnation.  His  course  aniears  to 
have  been  followed  for  no  ottier  reason  than 
to  thwart  tliedesiz»  and  to  vlObitethe  rights 
under  tbe  law  of  the  dgners  of  the  petition 
to  have  a  q)edal  election  called  at  which 
should  be  submitted  tbe  question  cmtemplat- 
ed  by  the  statu  ta 

The  dironology  of  the  events  bearing  on 
this  amtroversy,  under  tbe  law  and  the  evi- 
dence, is  as  fdlowa:  On  September  20, 
1017,  the  petition  asking  for  the  calling  of 
an  electiim  was  filed.  Ssfttember  80th  was 
the  last  day  allowed  by  the  statute  fOr  tbe 
flUiW  by  the  derk  of  bis  certificate  showing 
the  result  of  the  examination  of  tbe  petition 
which  he  says  he  actually  made  before  that 
date.  Under  the  Ibinlc^  Corporatlcm  Bill 
(Deerlng's  Oen.  Laws,  Act  2348,  |  852)  the 
next  general  monldpal  electloa  la  to  be  held 
In  Watte  on  April  8,  1818.  The  next  genenU 
state  etoetfam  wUl  be  hdd  in  November.  1918. 
The  last  day  before  tbe  six-month  potod  pre- 
ceding the  next  general  state  or  general  mu- 
nicipal election,  which  period  Is  mentioned 
in  secUfm  0  of  tbe  Wylle  Act,  was  therefora 
October  8,  1917.  Th»  certificate  of  tbe  derk 
was  written,  signed,  and  filed  on  October 
9tb,  one  day  after  the  expiration  of  tl^  pe* 
riod  Immediately  preceding  tbe  six  months. 

The  petition  In  this  proceeding  alleges  that 
the  members  j||  the  board  of  trustees  knew» 
on  October  SfStSoA  tbe  derk  bad  examined 
the  petition  asking  for  an  election  during 
the  ten  days  next  sneoeedlng  its  filing,  and 
ttiat  be  bad  then  found  it  suffldent,  but  the 
allegation  is  dmled  In  the  answer,  and  no 
evidence  was  offered  to  sui^rt  It  We  must 
therefore  find  that  the  members  of  the  board 
had  no  actual  knowledge  on  the  subject. 
Can  we  say  that,  under  the  law,  it  was  their 
duty  to  know  what  the  clerk  had  done  in 
tbe  premises  In  advance  of  tbe  filing  of  a 
written  certificate,  and  to  know  what  was  In 
his  mind  as  a  result  of  fals  acts,  and  that 
therefore  they  bad  a  constructive  knowledge 
on  tbe  subject?  We  are  unable  to  see  how 
we  can  make  that  assertion.  Wbil^  under 
tbe  terms  of  tbe  act,  the  petition  for  an 
elecUon  was  addressed  to  the  board  and  was 
filed  with  the  board,  it  Is  made  tbe  duty  of 
tbe  derk  alone  to  examine  sndi  a  petltloa 
and  to  certi^  to  Its  sufficiency  or  Insufflolen- 
cy.  We  have  already  referred  In  fitting 
terms  to  the  derk's  amaring  dwellctloa  of 
duty,  but  tbe  stlgmft  whldi  Justly  attaches 
to  him  can  in  no  way,  that  we  can  perceive, 
be  &staied  upon  tbe  board.  We  can  see  no 
reason  why  the  members  of  tbe  board  should 
have  been  or  could  have  been  exi>ected  to 
make  inquiry  into  the  progress  of  the  clerk's 
WOTk  nor  Into  tbe  state  of  bis  mind  con- 
cemiitf  bis  work.  They  were  caUed  upon  to 
act  only  when  a  written  certificate  by  the 
clerk  should  be  filed  showing  the  petition 
sufficient. 

[1]  Tbe  rule  that  officers  are  presumed  to 
have  done  thdr  duty  does  not  assist  us  out 
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of  tbe  dilemma.  We  do*  not  reach  tbat  point 
In  this  case,  for  the  question  here  is  wheth- 
er there  is  an  nnperformed  duty  resting  up- 
on the  trustees.  It  la  only  after  we  shall 
have  ascertained  that  snch  a  duty  exists, 
that  we  may  begin  to  Indulge  the  presump- 
tion as  to  its  proper  performance.  If  we  look 
for  help  to  the  maxim  that  a  thing  which 
ought  to  have  been  done  will  be  regarded  as 
done,  we  are  reminded  that  the  maxim  also 
includes  the  proviso  that  tbe  presumption 
may  be  indulged  only  "in  favor  of  him  to 
whom,  and  a^lnst  him  from  whom,  per- 
formance Is  due"  <Clv.  Code,  $  3529);  and 
the  question  in  this  action,  again,  is  wheth- 
er there  Is  an  unperformed  act  due  from 
the  board.  If  that  be  the  case,  then  we  may 
perhaps  begin  to  regard  the  act  as  having 
been  done. 

[2]  We  are  not  able  to  escape  the  convic- 
tion that  no  duty  was  Incumbent  upon  the 
board  of  trustees,  by  way  of  submitting  to 
the  people  the  proposition  contained  In  the 
petition  for  an  election,  until  the  filing  of 
the  clerk's  written  certificate  showing  the 
petition  to  have  been  signed  by  the  requisite 
number  of  qualified  electors,  and  that.  In  or- 
der that  they  might  have  been  compelled  to 
submit  the  question  at  a  special  election,  the 
certificate  must  have  been  filed  not  later 
than  October  8th.  We  are  not  called  upon 
to  say  what  relief.  If  any,  th^^gners  of  tbe 
petition  for  an  election  may  t^ve  or  might 
have  had  against  the  clerk  for  his  shan>e- 
ful  violation  of  official  duty;  although  we 
should  have  a  different  question  to  decide  if 
proceedings  to  compel  the  clerk  to  Issue  his 
certificate  had  been  instituted  between  Sep- 
tember 80th  and  October  9th. 

The  petition  for  a  peremptory  writ  of 
mandate  is  denied. 

We  concar:   CONRGT,  P.  J. ;  TAMES,  T. 


TIDBWATER  SOUTHERN  BY.  00.  T. 
MERZ.     (Civ.  173T.) 

(District  Court  of  Appeal,  Third  IMstrict,  Cali- 
fornia. Nov.  26,  1917.  On  Motion  for  He- 
bearing,  Dec.  20,  1917.  Bebearing  Denied  'ixy 
Supreme  Court  Jan.  24, 1918.) 

Corporations  ®=>7ft— Stock  Subscbtptios— 
CoNomoN — Necessitt  of  Acceptance. 
A  sobaeription  for  stock,  signed,  without  any 
pajrment,  on  the  condition  imposed  by  the  eub- 
Bcriber  and  indorsed  on  the  back  of  tbe  contract 
and  signed  by  the  company's  agent,  th.-it  the  aub- 
Bcriber  could  return  the  stock  within  10  laonths 
and  receive  back  his  note  or  coab,  all  of  which 
the  agent,  not  purpOTting  to  have  authority  to 
accept  the  condition,  agreed  to  submit  to  the 
company,  for  its  acceptance  or  rejection,  is  not 
binding  on  the  subscriber,  bo  as  to  require  his 
seasonable  exercise  of  option  to  return;  bis 
proposition  not  having  been  submitted  to  the 
company,  and  eo  not  accepted  by  it,  as  was  nec- 
essary, tiiere  having  been  merely  an  entry  on 
its  books  of  the  subscription  without  the  condi- 
tion. 


Appeal  from  Superlw  Ooort,  Ktnga  Coon* 

ty ;  M.  L.  Short  Judge. 

Action  by  the  Tidewater  Southern  Railway 
Company  against  O.  Hera.  Judgment  for  de- 
fendant, and  plalntlfl  appeals.  AfflnnedL 

Meredith,  Landls  &  Cheater,  of  Sacramen- 
to, for  appellant.  H.  Boott  Jacobs,  oC  Han- 
ford,  tor  re^Knident. 

CHIPMAN,  P.  J.  This  la  an  action  brought 
by  plalntUr  to  recover  the  sum  of  ¥2,S00,  to- 
gether with  7  per  cent  Interest  thereon  from 
November  14,  1911,  upon  tbe  following  con- 
tract: 

"Agreement  to  Purchase  Stock.  I,  the  un- 
dersigned, hereby  subscribed  for  2,000  shares  of 
the  common  stock  of  the  Tidewater  &  Southern 
Railroad  Company,  a  corporation,  formed  and 
existing  under  the  laws  of  California,  aad  hav^ 
ing  its  principal  place  of  business  in  the  city  of 
Stockton,  state  of  California.  I  hereby  agree  to 
pay  for  such  stock  the  sum  of  $2,500,  one  year 
note,  the  fnll  par  value  thereof,  and  to  make 
such  payments  to  said  corporation  at  the  ttana 
and  in  the  manner  following:  $2,B00  upon  the 
signing  of  this  agreement,  and  a  further  pay- 
ment of  $ — —  on  or  before  the  uutil  the 

full  purchase  price  trf  said  shares  shall  have 
been  paid,  what  a  certificate  of  stock  shall  be 
issued  to  purchaser.  Said  corporation,  to  which 
I  agree  to  make  payments  as  aforesaid,  is  hereby 
authorized  to  demand,  collect,  and  recover  the 
mooay  hereby  agreed  to  be  paid.  Payment  most 
be  made  direct  to  the  Tidewater  &  Southern 
Railroad  Company,  at  its  ofiices.  Room  4,  Physi- 
cians' Building.  Stockton,  California. 

"Witness  my  hand  this  14th  day  of  November, 
1911. 

"Name.  G.  Merx. 

"Street  and  Number.    Lemoore  Bank. 

"City  or  Town.  Lemoore. 
"State.   On  I. 

"Written  by  Avery."  * 

The  cause  was  tried  by  the  court  without 
a  Jury,  and  defendant  had  Judgment  from 
which  plaintiff  appeals. 

It  Is  alleged  In  the  complaint  and  found 
by  the  court  that  tbe  Tidewater  St  Southern 
Railroad  Company  was  a  duly  organized  cor- 
poration In  1910,  and  continued  so  to  be  no- 
tU  Mardi  11, 1912 ;  that  about  the  10th  day  of 
Febmary,  1912,  and  cmitlnnously  thereaf^ 
to  and  Including  March  11,  1912,  the  Tide- 
water &  Southern  Transit  Company  waa  a 
railroad  company  duly  organlxed ;  that  on  or 
about  March  11.  1911.  "the  said  Tidewater 
&  Southern  Railroad  Company  duly  amalga- 
mated and  cwBolldated  Its  capital  stock. 
pr(q>ertle8,  roads,  equllMneats,  adjuncts,  fran- 
chises, claims,  demands,  contracts,  agree- 
ments, obllgatiODs,  debts,  liabilities,  and  as- 
sets of  every  kind  and  description  with  tbe 
capital  stock  *  *  •  llablllttea.  and  assets 
of  every  kind  and  description  of  the  said  the 
Tidewater  &  Soath^rn  Transit  Company," 
and  by  suCb  ama^amatton  and  consolidation 
"there  was  created  a  new  railroad  corpwa- 
tion  named  Tidewater  Southern  RaUway 
Company,"  since  which  amalgamation  0ie 
said  last-named  company  has  been  and  now 
U  a  railroad  corporation  duly  organised  iin< 
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der  tbe  lam  of  this  state,  with  Us  iwIdcUhU 
place  of  business  ta  the  dty  of  Stocbtom,  and 
Is  the  successor  of  all  the  several  capital 
stocks,  properties,  roada,  equipments,  etc.,  of 
the  said  tbe  Tidewater  &  Southern  Ballroad 
OoiDpany  and  of  said  the  Tidewater  &  South- 
em  Transit  Company,  respectively,  and  that 
the  purposes  for  which  the  said  companies 
were  formed  were  the  same,  and  that  by  vir- 
tue of  fald  amalgamation  and  consolidation 
the  plaintiff,  on  or  about  the  11th  day  of 
March,  1912,  "succeeded  to  and  became  the 
owner  of,  and  ever  since  has  been  and  now 
is  the  owner  of,  that  certain  subscription 
agreement"  hereinbefore  set  forth. 

It  is  alleged  in  tbe  complaint  that  pricnr  to 
said  consolidation  the  said  the  Tidewater  & 
Southern  Railroad  Company  gave  to  defend- 
ant, and  defendant  received,  due  notice  of 
said  Intended  ccaisolldation,  "and  did  not  dis- 
sent or  object  thereto,  and  has,  at  ail  times, 
acquiesced  therein  and  consented  thereto" ; 
that  at  all  times  since  the  subscription  of  de- 
fendant for  stock  tn  said  the  Tidewater  & 
Southern  Railroad  Company,  and  continu- 
ously thereafter  to  March  11,  1912,  the  said 
the  Tidewater  &  Southern  Railroad  Company 
was  at  all  times  reody,  able,  and  willing  to 
deliver  to  defendant  tbe  said  stock  in  the 
said  tbe  Tidewater  &  Southern  Railroad  Com- 
pany, and  that  since  said  consolidation  tbe 
said  the  Tidewater  &  Southern  Railroad 
Oompany  and  the  Tidewater  &  -Southern 
Transit  Oompany  and  plaintiffs  have,  and 
each  of  them  has,  at  all  times  been  and  are 
now  and  is  able,  ready,  and  willing  to  deliver 
to  defendant  the  said  stock  in  said  Tidewater 
Southern  Railway  Company.  It  is  farther 
alleged  that  on  Novranber  14,  1911,  the  said 
agreement  to  purchase  stock  was  accepted 
by  said  the  Tidewater  &  Southern  Railroad 
Company,  "and  it  and  plaintiff,  and  each  of 
them,  have  duly  performed  all  of  the  condi- 
tions of  said  subscription  agreement  to  be 
performed  by  them  to  this  time";  "that  said 
agreement,  constituting  new  articles  of  as- 
Bodatlon  or  incorporation,  referred  to  in 
poragraidi  III  of  the  orlgbial  complaint  on 
file  herein,  provided  that  all  atockfaold»8  In 
each  of  said  cwstltuent  corporations,  to  wit, 
the  Tidewater  &  Southern  RaUroad  Company 
and  the  Tidewater  &  Boutliem  Transit  Oom- 
pany, should  fOTthwlUk  and  ipso  facto  be  and 
become  stockholders  in  the  plaintiff  oorpwa- 
ti(Hi  to  the  same  extent  and  In  the  same 
amount  as  fb^  and  each  of  aald  stockholders 
rees)ectlvely  held  stock  in  elUier  of  said  c(m- 
Btitueat  corporations  re^ecttvely  at  the  time 
of  the  consummation  of  the  aforesaid  eon- 
solldatl(ai" ;  that  prior  to  the  commenconent 
of  the  actKm  the  Tidewater  Southern  Rail- 
way Company  demanded  payment  of  tlie  de- 
tmdant  of  tlie  foregoing  mraittoned  amounts; 
that  d^endant  tias  not  paid  tbe  said  sum  of 
92,000,  nor  any  part  thereto,  and  the  whole 
la  dne  and  unpaid;  that  defendant  did  not 
make,  execute,  w  deliver  to  plaintllBf  or  the 


Tidewater  &  Southern  Ballroad  Company  tbe 
92,600  note  referred  to  and  mentioned  in  said 
subscription  agreement,  or  any  note,  or  any 
writing  other  than  said  subscription.  Where- 
fore plaintiff  prays  Judgment,  etc. 

A  general  demurrer  to  the  complaint  was 
overruled  and  defendant  answered:  Denied 
on  information  and  belief  the  averments  in 
tbe  complaint  as  to  the  organization  of  tbe 
various  corporations  and  their  consolidation 
aud  tbe  facts  in  relation  thereto.  Denied 
that  plaintiff  succeeded  to  or  became  the  own- 
er of  said  subscription  agreement.  Denied 
that  prior  to  said  consolidation  or  at  any  time 
or  at  ail  the  said  the  Tidewater  &  Southern 
Railroad  Company  "or  any  one  else  gave  to 
defendant,  and  defendant  received,  due  or 
any  notice  of  said  Intended  alleged  consolida- 
tion or  amalgamation  of  the  said  the  Tide- 
water &  Southern  Railroad  Company  with 
the  said  the  Tidewater  &  Southern  Transit 
Ct»npany,  and  denies  that  defendant  has,  at 
any  or  all  times,  acquiesced  therein  or  con- 
sented thereto."  Denied  that  said  companies 
or  ^tber  of  them  bad,-  as  alleged,  or  at  all, 
been  or  now  Is  ready,  able,  or  willing  to  de- 
liver to  defendant  tbe  said  stock  In  the  said 
the  Tidewater  &  Southern  Railroad  Com- 
pany. Denied  that  on  or  about  November  14. 
1911,  or  at  any  other  time,  or  at  all,  defend- 
ant "subscribed  or  signed  the  agreement  set 
forth  In  paragraph  IX  of  said  C(»nplalnt." 
Denied  that  tbe  plaintiff,  Tidewater  Southern 
Railway  Company,  demanded  payment  from 
defendant  of  the  amount  mentioned  in  tbe 
complaint,  or  any  part  thereof,  and  denied 
that  tbe  said  sum  or  any  sum,  principal  or 
Interest,  Is  now  due  or  owing  from  defendant 
to  plaintiff. 

By  an  amendment  to  the  answer  defendant 
further  denied  that  either  of  said  companies 
has  "duly  or  at  all  perfcwmed  all  or  any  of 
the  conditions  of  satd  subscription  agreement 
to  be  performed  by  them  to  this  time  or  at 
all";  denied  that  1^  the  agreement  consti- 
tuting new  articles  of  association  or  Incor- 
poratlou  referred  to  In  the  cnnplalnt,  all  or 
any  of  the  stockhcdders  In  each  of  aaid  con- 
stituent corporations  or  either  of  them 
"should  forthwith,  or  otherwise  or  at  all,  or 
ipso  facto,  or  otherwise  or  at  all,  be  or  be- 
come sto(^holder8  In  the  plaintiff  corpora- 
tion to  the  same  extent  or  any  extent,  and  in 
the  same  amoant  or  in  any  amount,  as 
they  or  each  or  any  of  said  stockholders  re- 
spectively "held  stock  in  either  of  said  con- 
stituent corporations  respectively  at  the  time 
of  the  consummation  of  the  alleged  consoli- 
dation, or  otherwise  or  at  alL"  For  further 
and  separate  ansiA'cr,  alleges: 

"That  tbe  only  contract  or  agreement  to  pur- 
chase stock  that  this  defendant  ever  made  with 
said  the  Tidewater  ft  Southern  Railroad  Com* 
pany,  was  s  conditional  contract  wherein  and 
whereby  said  defendant  had  the  right  to  return 
tbe  stock  mentioned  in  said  contract  at  any  time 
wltbin  ten  (10)  months  after  receipt  thereof,  and 
recelTS  back  his  note  or  cash,  and  that  said 
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•DbKription  contract  wu  In  tht  words  and  flg- 
nrei  following,  to  wit" 

Then  follows  a  copy  of  tbe  contract  as  set 
out  In  plaintiff's  complaint.  And  it  Is  al- 
leged: 

"And  that  as  a  part  and  portion  of  said  con- 
tract, and  as  the  consideration  for  entering  into 
said  contract  on  the  part  of  the.  defendant,  there 
was,  on  said  14th  day  of  November,  1911.  In- 
dorsed on  the  back  of  said  contract,  and  signed 
by  the  sales  manager,  the  following: 

"'Nov.  14/11. 

**  'On  ten  days'  notice  ten  months  after  date 
to  the  Tidewater  &  Southern  Railroad  Co.,  bear- 
er of  this  contract  No.  9488,  can  return  the  with- 
in named  stock  and  receive  his  note  back  or 
cash  back  or  pay  note  and  keep  stock. 

"  Tidewater  &  So.  Railroad  Oo., 

"  'By  Frank  Aveir.  Sales  Mgr.' 

"And  that  said  defendant  would  not  have  en- 
tered into  any  contract  or  agreemoit  to  pur- 
chase any  stock  whatever  from  said  the  Tidewa- 
ter &  Southern  Railroad  Company  had  not  said 
sales  manager,  as  a  part  of  said  contract  and  as 
the  consideration  turefor,  moving  to  said  de- 
fendant, rigned  the  aald  contract  above  men- 
tioned.*' 

In  addition  to  tbe  findings  of  the  court  in 
accordance  with  the  averments  of  the  com- 
plaint relating  to  the  organization  and  con- 
solidation of  the  several  companies  named 
and  the  capitalization  as  therein  alle^d,  and 
the  purposes  for  wliich  said  companies  were 
organized  and  that  plaintiff  succeeded  to  and 
became  the  owner  of  all  the  Interest  of  tbe 
Tidewater  &  Southern  Railroad  Company  In 
and  to  said  contract  menttoned  In  plalntUTs 
complaint,  the  court  found: 

a%at  It  is  not  true  that  prior  to  the  consoUda- 
tion  of  the  said  companies  the  said  the  Tidewa- 
ter &  Southern  Railroad  Company  gave  to  de- 
fendant, and  defendant  received,  due  notice  of 
said  intended  ctmsoUdation.  **It  is  true  that  de- 
fendant did  not  dissent  or  oUect  thereto,  but  it 
is  not  true  that  defendant  has  at  all  or  any 
times  acquiesced  therein  or  consented  thereto.'' 
That  it  is  true  that  at  all  times  since  November 
14,  1911.  to  on  or  about  March  U.  1912.  tbe 
date  of  said  consolidation.-  the  said  the  Tidewa- 
ter &  Southern  Railroad  Company  was  at  all 
times  able,  ready,  and  wUling  to  deliver  to  de- 
fendant the  said  stock  In  said  company  men- 
tioned in  the  agreement  set  forth  in  plaintiff's 
complaint,  and  its  certificate  or  certificates 
therefor.  That  since  said  consolidation  of  said 
the  Tidewater  &  Southern  Railroad  Company 
and  the  Tidewater  &  Southern  Transit  Com- 
pany, the  said  plaintiff  baa  been  at  aU  times, 
and  now  Is,  able,  ready,  and  willhig  to  deliver  to 
defendant  stock  in  said  Tidewater  Southern 
Railway  Company,  and  its  certificate  or  certifi- 
cates therefor,  ^at  it  is  true  that  on  or  about 
November  14,  1911,  defendant  signed  "a  certain 
document  in  writing  wherein  he  agreed  to  sub- 
scribe for  2,000  shares  of  the  common  stock  of 
the  aaid  the  Tidewater  &  Southern  Ridlroad 
Compaay,  a  corporation,  and  agreed  to  pay 
therefor  tbe  sum  of  S2,600,  by  giving  his  note 
upon  the  delivery  to  him  of  the  certificates  for 
said  2,000  shares,  but  that  said  agreement  to 
purchase  stock  was  a  conditional  contract, 
wherein  and  whereby  said  defendant  bad  the 
right  to  return  the  stock  mentioned  in  said  con- 
tract at  anv  time  within  10  months  after  re- 
ceipt thereof,  and  receive  back  his  note  or  cash, 
and  that  said  subscription  contract  was  in  the 
words  and  figures  following,  to  wit."  Then  fol- 
lows the  contract  aa  set  out  in  the  answer,  with 
the  indorsements  thereon,  signed  by  Frank 
Avery,  as  betcinaboTe  shown.   "That  It  is  true 


that  said  defendant  would  not  have  entered  into 
any  contract  or  agreement  to  purchase  any 
stock  whatever  from  said  tbe  Tidewater  & 
Southern  Railroad  Company,  had  not  said  sales 
manager,  as  a  part  of  said  contract  and  as  tba 
consideration  therefor,  moving  to  said  defend- 
ant, signed  tbe  said  contract  above  mentioned." 
"That  it  is  not  true  that  said  agreement  to  pur* 
chase  stock  was  on  the  14th  day  of  November, 
1911,  or  at  any  time  or  at  all,  accepted  by  the 
said  tbe  Tidewater  ft  Southern  Railroad  Com- 
pany; hut  the  whole  of  said  contract,  including 
the  said  portion  of  said  contract  indorsed  on  the 
back  of  tbe  duplicate  above  mentioned,  was  nev- 
er submitted  to  nor  presented  by  said  sales  nMii> 
ager  to  said  corporation  last  named  and  was 
never  accepted  by  said  corporation ;  and  by  rea- 
son  thereof  no  contract  or  agreement  was  ever 
entered  into  between  raid  the  Tidewater  & 
Southern  Railroad  Company,  a  cwporatiou,  and 
the  said  defendant  It  is  not  true  that  it.  said 
the  Tidewater  &  Southern  Railroad  Company 
and  plaintiff,  or  either  of  them,  have  duly  or 
otherwise  performed  all  or  any  of  tbe  conditions 
of  said  subscription  agreement  to  be  performed 
by  them  to  tbis  time.*^  That  it  ia  true  that  by 
the  provisions  of  the  agreement  or  consolidation 
referred  to  in  the  complaint,  all  of  the  stock- 
holders in  each  of  the  eonstitnent  corporations 
of  said  consdidated  corporations  "should  forth- 
with and  i_pBo  facto  be  and  become  stockholders 
in  the  plaintiff  corporation  to  the  same  extent 
and  in  tbe  same  amount  as  they,  and  eadk 
of  said  stockholders,  respectively  held  stock  in  ei- 
ther of  said  constituent  corporations  respective* 
ly  at  the  time  of  the  consummation  of  the  afore- 
said consolldatitm."  That  it  is  true  that  prior 
to  the  ctHnmencement  of  this  action,  plaintiff 
Tidewater  Southern  Railway  Company  demand- 
ed payment  from  defendant  of  tbe  foregoing 
mentioned  amounts.  That  it  is  true  that  the  de- 
fmdant  has  not  paid  tiie  principal,  VUSOO,  and 
interest  thereon,  and  it  is  true  tlwt  defendant 
has  not  paid  any  part  thereof.  That  it  is  true, 
niso,  that  defendant  did  not  make,  execute,  or 
deliver  to  plaintiff  or  the  Tidewater  ft  Sojthcm 
Railway  Onnpany  tbe  $2,500  note  refenad  t* 
and  roentionei  in  tbe  agreement  set  forth  In  the 
complaint,  or  any  note  or  any  writing  other 
than  said  agreement 

Aa  ouiduslona  of  law,  tbe  conrt  found  that 
the  defendant  Is  entitled  to  Judgment  against 
plaintiff  and  for  bis  costs  of  salt 

Tbere  was  evidence  sufficient  to  Bup^ort 
the  findings:  That  the  defendant  bad  no  no- 
tice of  the  consolidation  referred  to  in  tbe 
complaint  or  that  the  plaintiff  corporation 
was  the  result  thereof  and  that  defendant 
did  not  consent  to  or  acquiesce  in  said  con- 
solidation; that  the  contract  signed  by  de- 
fendant was  Indorsed  by  the  sales  manager 
of  tbe  Tidewater  &  Southern  Railroad  Com- 
pany in  tbe  terms  as  shown  by  copy  thereof 
and  that  said  Indorsement  formed  a  part  of 
the  contract  entered  into  by  defendant  and 
as  tbe  consideration  therefor,  and  that  de- 
fendant would  not  have  entered  into  any 
contract  to  purchase  said  shares  had  not  tbe 
sales  manneer  signed  tbe  contract  as  ahoTe 
mentioned;  that  neither  of  said  companies 
has  duly  or  otherwise  performed  all  or  any 
part  of  the  conditions  of  said  sidMcrlpttoD 
agreement  referred  to  In  ib»  mnawer  to  be  by 
them  performed. 

Defendant  testified  that  he  refused  to  sign 
the  proposed  ndwcrlptirai  agreenmt  In  tta 
then  form,  and  on  his  refusal  the  sales  man- 
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ager,  Avery,  said.  "Well,  I  wiU  send  this 
whole  ttalnK  In  (including  the  ladomment), 
and  they  can  accept  it  or  reject  it  83  th^ 
■ee  lit;"  and  the  defendant  said.  "AU  right; 
with  that  I  will  sign  it"  He  further  testi- 
fied that  be  was  never  notified  by  the  Tide- 
water &  Southern  Railroad  Company  that 
his  aubscriptlcm  was  acc^ted;  that  be  was 
never  offered  any  shares  of  Its  stock,  nor  did 
any  one  ever  tender  or  offer  to  htm  any 
shares  of  the  plaintiff  company,  until  counsel 
for  plaintiff  at  the  trial  introduced  and  ten- 
dered 2,000  shares  of  said  company's  stock. 
He  testified,  further,  that  he  visited  the  of- 
fice of  the  Tidewater  &  Southern  Railroad 
Company  at  Stockton  "within  the  ten  months 
after  November  14,  1011,"  and  saw  the  sec- 
retary, who  knew  "what  he  wanted  to  find 
out  about,"  hut  was  told  that  the  president, 
Mr.  Bearce,  for  whom  he  Inquired,  was  not 
there;  that  he  then  went  to  San  Francisco, 
to  the  office  of  the  company  there,  but  failed 
to  meet  Mr.  Bearce,  and  was  never  thereaft- 
er in  communication  with  the  company  until 
be  received  a  letter  introduced  In  evidence 
by  plaintiff.  This  was  a  letter  dated  April 
6,  1814,  written  by  plaintiff's  attorneys  call- 
ing defendant's  attention  to  the  contract  of 
November  14, 1911,  Informing  him  that  plain- 
tiff is  the  successor  In  Interest  of  all  the 
property  of  the  Tidewater  &  Southern  Ball- 
road  Company,  and  calling  upon  him  to  pay 
the  obligation  of  November  14.  1911.  To  this 
letter  defendant's  attorney  made  answer,  by 
defendant's  Instructions: 

"That  the  tenns  of  the  aubscription  were  nev- 
complied  with  by  the  e<»Dpany.  The  stock 
was  never  delivered  to  Mr.  Merz.  no  demand 
waa  ever  made  on  him  for  payment  of  his  BUb- 
scriptioQ  or  any  part  of  it  Mr.  Men  ander- 
Btood  that  the  subscription  was  canceled." 

Some  further  fruitless  correspondence  en- 
sued, and  on  November  9,  1914,  three  years 
after  the  subscription  agreement  was  signed, 
the  Gom^int  in  this  action  was  filed. 

Mr.  Bearce,  president  of  plaintiff  corpora- 
tion, who  was  also  secretary  of  the  Tide- 
water &  Southern  Railroad  Company  when 
this  subscription  agreement  was  signed,  tes- 
tified that  Avery  was  a  stock  salesman  of  the 
latter  company  In  November,  1811 ;  that  be 
was  furnished  with  suluerlption  blanks  and 
literature,  which  were  to  be  made  in  ttipll- 
cate,  and  "was  sent  out  to  solicit  snbscrlp- 
tlons  for  that  company";  that  the  agree- 
ment set  forth  in  the  complaint  was  sent  in 
ta  the  office  and  recorded  in  the  subscripUou 
book  in  November.  1911;  that  he  loaned 
Avery  f 200  "on  accoimt  of  his  commission  for 
this  sale" ;  that  ttieae  snbscrlptlonfl  were  al- 
ways considered  as  accepted  when  sent  in, 
and  that  there  was  a  form  of  letter  which 
was  sent  out,  thanking  the  subscriber  (there 
was  no  evidence  that  defendant  ncetved  any 
letter  a<&nowledgb)g  receipt  of  the  agre»* 
ment,  and  lie  testified  be  never  received  from 
the  company  any  notice  of  any  kind).  The 
witness  testified  that  the  salesmen,  of  whom 
169P^-«7 


there  were  30,  were  under  his  charge;  "that 
agents  could  aeU  on  time  or  itartlal  pay- 
ments; la  fact,  protHLbly  four-flftfas  of  the 
stock  was  sold  on  partial  paymoits."  He 
testified: 

That  the  writing  on  the  back  of  the  agreement 
set  out  in  the  answer  "is  Avery's  handwriting." 
"The  Court:  Q.  Did  you,  when  you  sent  your 
agents  out,  give  them  any  written  InBtriictions 
in  regard  to  their  authority  to  sell  stock?  A. 
No;  when  they  went  to  work  we  ^ave  them  a 
proBpectue  outlining  the  proposition,  and  we 
gave  them  a  lot  of  indorsements  from  Stockton 
and  Modesto— different  bankers.  The  Court:  Q. 
I  asked  yon  if  they  had  any  written  instructions. 
A.  No;  except  the  written  contract  There 
was  never  any  resolution  passed  other  than  a 
general  resolution  giving  me  the  complete  charge 
of  the  general  management,  the  handling  of  the 
business — charge  of  the  whole  company.  The 
Court:  Q.  Of  the  sale  of  the  stock  and  man- 
agement of  everything  concerning  it?  A.  Yes, 
sir;  I  have  not  got  that  written  contract  here. 
The  Conrt:  Q.  Did  that  written  contract  pro- 
vide their  powers  as  agents?  A.  Well,  they 
were  entitled  by  that  contract—  The  Court:  Q. 
Just  answer  that,  yes  or  no.  A.  Yes;  they 
couldn't  make  any  alteratiMis.  The  Court: 
Q.  You  had  that  in  there?  A.  Yes.  The  Court: 
I  think  that  contract  ought  to  be  admitted  in 
evidence.  Mr.  Chester:  If  there  Is  such  a  con- 
tract, we  will  get  hold  of  it  and  mail  it  to  you. 
The  Court:  He  says  there  was  such  a  contract. 
A.  There  were  with  agents;  not  with  Avery 
in  particular;  most  of  them  we  had  contracts 
with." 

The  contract  was  not  produced,  and  no 
other  evidence  was  given  upon  the  qnes- 
tlon  of  Avery's  authority  or  Instmctlons. 
The  witness  testified  further : 

That  Avery  "turned  in  about  $50,000  worth  of 
business.  I  cannot  remember  how  many  of 
these  little  documents  he  sent  in.  We  sold  a 
million  dollars  worth  of  stock  and  about  twenty- 
five  hundred  subscribers;  if  a  selling  agent  used 
up  one  book  be  would  get  another  one.  •  *  * 
As  the  sDbscriptions  were  received  in  the  office 
they  were  entered  In  this  book,  and  from  there 
they  were  transferred  to  a  ledger." 

Appellant  states  in  Its  brief: 

"There  is  only  one  quCBtlon  presented,  and 
that  is  whether  or  not  defendant  executed  the 
subscription  agreement  above  referred  to,"  the 
one  eet  out  in  the  complaint 

If  this  were  the  only  question,  there  could 
be  but  one  answer,  for  It  is  admitted  that 
defendant  signed  this  agreement.  Realizing, 
however,  that  there  is  something  more  In  the 
case,  defendant  takes  up  the  question  of 
"the  effect  of  the  writing  upon  the  back  of 
the  duplicate  (given  defendant),  which  was 
not  embodied  In  the  subscription  agreement 
sent  to  the  company."  The  position  taken 
by  appellant  is  that : 

"In  cases  of  subscriptions  for  stock  any  con- 
tract, written  or  oral,  which  is  not  made  a  part 
of  the  contract  filed  with  the  company  and  Ih 
thereby  kept  from  the  knowledge  of  the  other 
stockholders,  is  a  constructive  fraud  on  the 
other  stockholders  and  is  void,  and  that  th« 
subscription  agreement  filed  with  the  company 
will  be  enforced  as  if  the  collateral  or  so-called 
sei^et  agreunent  had  not  been  made." 

It  la  claimed  that  this  predae  question 
was  decided  In  Quarts  Glass  ft  Mfg.  Co.  v. 
Joyce,  27  Cal.  App.  023,  ISO  Pac.  648.  That 
case  was  cited  by  this  same  appellant  where- 
in It  was  plaintiff  in  the  action  against  one 
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Vance,  reported  In  31  CaL  Aj/j^  flOS*  160  Pac. 
10B7,  wberein  It  was  iKdnted  out  that  In  tlie 

Joyce  Case: 

"The  gaestdon  jnTolved  was  the  validitf  of  a 
stock  subscription  asfeement  by  the  terms  of 
which  the  promissory  note  fiven  for  the  pur- 
chase price  of  the  stock  was  to  be  paid  oat  of 
dividends  to  be  thereafter  dedared  by  the  cor- 
poration. The  court  held  that  this  practically 
amounted  to  a  gift  of  the  stock  in  violation  of 
the  provision  of  section  859  of  the  Civil  Code, 
and  that  the  said  agreement  of  the  parties  hav- 
ing that  effect  was  therefore  void." 

It  Is  tme  ttiat  the  court  In  the  Vance  Case 
referred  to  the  rule: 
"That  secret  collateral  acreemeDts  as  to  stock 

subscriptioDS,  by  which  the  subacriber  gains  an 
advantage  over  other  subBcribers,  are  void,  for 
the  reason  that  sucb  secret  advantages  are  in 
the  nature  of  a  fraud  upon  subsequent  sabscrib- 
ere  and  upon  persons  who  afterwards  become 
creditors  of  the  corporaUon.** 

It  was  shown  In  the  Joyce  Case  that  the 
prindple  did  not  apply  for  reasons  there 
ffiv&Xt  anumg  others,  equally  true  in  the 
present  case,  that  It  did  not  appear  that 
there  were  other  subscribers  who  could  have 
been  defrauded  by  the  plaiDtUTs  reliance 
upon  the  respondent's  snbscr^tlon,  nor  did 
it  appear  that  there  was  any  subsequent 
creditor  of  said  corporation  who  could  or 
did  rely  thereon  in  dealing  with  the  said 
corporation,  nor  was  it  shown  that  there  was 
any  secrecy  contemplated  or  connived  at  by 
the  respondent  in  the  making  of  the  collat- 
eral agreement  "by  which  he  was  permitted 
within  10  months  thereafter  to  cancel  his 
subscription  by  recalling  his  note."  Nor  did 
it  appear  that  the  respondent  "had  any 
knowledge  of  the  fact  that  the  authorized 
agent  of  the  coriwratlon  fbiled  to  also  In- 
dorse such  agreement  upon  the  original  sub- 
scriptloD  which  said  agent  retained  on  be- 
half of  the  corporation."  The  court  said 
In  the  Vance  Case: 

"Whatever  secrecy  there  was  in  respect  to 
this  agreement  was  imparted  entirely  by  the 
corporation  itself  through  the  act  or  neglect  of 
its  authorized  agent;  and  this  being  so,  and  no 
rights  of  subsequent  subscribers  or  creditors  be- 
ing involved  in  the  case,  it  would  be  a  numifest 
fraud  upon  the  defendant  to  i^rmit  the  corpora- 
tion to  take  advantage  of  its  own  wrong  by 
repudiating  its  agreement  while  enforcing  the 
defendant's  note,  which  was  evidently  given  only 
because  of  the  reservation  in  said  agreement 
permitting  its  recall.** 

The  court  also  in  that  case  cited  the  case 
of  Scholte  T.  Botilevard  Gardens  Land  Co., 
1«4  Cal.  464,  129  Pac.  582,  44  L.  R.  A.  (N. 
S.)  156.  Ann.  Cas.  1014B,  1013,  quoting  the 
following  language: 

"Tb9  right  to  return  the  stock  and  recover  the 
sum  agreed  to  be  paid  upon  such  return  was  a 
material  and  indivisible  part  of  the  considera- 
tion upon  which  the  plaintiff  agreed  to  become 
a  stockholder.  As  between  the  parties  it  would 
be  manifestly  unjust  to  permit  the  corporation 
to  retain  the  money  ^aid  by  plaintifF,  and  at  the 
ssme  time  to  repudiate  uie  promise  which  it 
gave  in  exchange  for  the  DMney.  The  obligation 
to  pay,  upon  a  return  of  the  shares,  the  sum 
agreed  to  oe  paid,  is  not  to  be  viewed  as  a  new 
undertaking,  arising  after  the  plaintiff  has  as- 
■nmed  the  r^tfw  nf  stockholder.    •    •  • 


The  sale  to  plaintiff  was  conditional.  He  never 
became  a  stockholder  except  suldect  to  the  qual- 
ification that  he  might  return  his  shares  upon 
the  stipulated  terms." 

In  the  Vance  Case  the  facts  were,  as  stat- 
ed in  the  opinion,  ttiat : 

"On  December  14, 1911,  the  defendant  execut- 
ed a  subscription  for  600  shares  of  the  capital 
stock  of  the  Tidewater  Southern  Railroad  Com- 
pany, for  which  he  agreed  to  psy  S625  on  or 
before  10  months  after  date,  giving  his  promis- 
sory note  for  that  amount.  The  authorised 
agent  of  the  corporation  who  solicited  and  re- 
ceived the  subscription  had  two  ct^es  thereof, 
one  marked  'original*  and  the  other  'duplicate.' 
both  of  which  we»  signed  by  the  defendant  and 
the  agent  on  beliaif  <tf  the  corporation;  the  orig- 
inal being  retained  by  him  for  the  company  and 
the  duplicate  being  delivered  to  the  defendant. 
On  the  back  of  the  duplicate  the  following  mem- 
orandum was  written:  'Dec  4,  *11.  Ten  nMHtths 
after  date  if  holder  of  this  contract  is  for  any 
reason  dissatisfied  we  ^ree  to  return  note  or 
cash  equivalent.  H.  O.  Coffin,  Tidewater  Sooth- 
em  Railroad  Co.'  This  writing  was  not  indorsed 
on  the  back  of  the  original  subscription  retained 
by  the  agent  for  tne  company.  Within  10 
months  of  the  date  of  his  subscription,  the  de- 
fendant requested  the  return  of  his  note,  which 
request  the  corporation  refused  to  comply  with, 
but,  on  the  contrary,  transferred  the  note  to  the 

Slaintiff  herein,  who  brought  this  suit.  I^e 
efendant  pleaded  the  foregoing  bete  by  way  of 
defense  to  the  action,  and  upon  proof  of  the 
same  judgment  went  in  bis  faTor.**^ 

The  Judgmwt  was  affirmed.  The  action 
was  brought  upon  the  promissory  note,  and 
therein  differs  from  the  facts  in  the  present 
case,  in  which  it  appeared  that  no  note  was 
ever  executed  and  no  shares  ever  issued  nn- 
tU  the  suit  was  brought,  when  the  plalntUE 
came  into  court  and  made  tender  thereof. 
The  Vance  Case  differs  from  the  present 
case,  also.  In  that  the  defendant  In  that  case, 
within  10  months  of  the  date  of  the  sub- 
scription, requested  the  return  of  his  note. 
In  the  present  case  the  defendant  made  an 
effort  to  ascertain  something  about  the  mat- 
ter within  10  months,  but  saw  no  one  au- 
thorized to  act  with  reference  to  It. 

It  will  be  noted  that  the  subscription  con- 
tract contemplated  payment  for  the  shares 
by  the  execution  of  a  promissoty  note,  which 
for  some  unexplained  reason  he  was  never 
called  upon  to  execute  and  uever  did  execute. 
The  Indorsement  on  the  back  of  the  contract, 
it  Is  tme,  contemplated  the  giving  by  defend- 
ant of  notice  to  the  Tidewater  &  Southern 
Railroad  Company  that  be  desired  to  return 
the  stock  "and  receive  his  note  back  or  cash 
back  or  pay  note  and  keep  stock."  It  seems 
to  us  that  treating  the  indorsement  as  an  in- 
divisible part  of  the  contract,  defendant  lost 
none  of  his  rights  by  not  gtviog  the  notice 
'contemplated  In  the  indorsement,  and  that 
considering  all  the  facts  of  this  case  and  the 
facts  upon  which  the  Vance  Case  was  de- 
cided, the  latter  case  is  here  applicable. 

A  somewhat  similar  question  as  here  in- 
volved was  before  this  court  in  Tidewater 
Southern  Railway  Company  (the  same  plain- 
tiff as  here)  v.  Harney,  82  Cal.  App.  2S3,  182 
Pac.  664.  In  that  case  the  defmdant  sub- 
scribed In  writing  for  000  shares  of  ths 


Digitized  by  Google 


OaL) 


TIDEWATBB  B01TTHBRN  BT.  CO.  t.  MK1U5 


1059 


stoc^  of  the  'nAtm&ter  &  Southern  Ballroad 
Company  tor  vhldi  she  agreed  to  pay  9500. 
The  sabscr^tl<»w  were  made  oat  In  trtpll- 
cate,  as  Id  the  present  case,  and  at  the  time 
ot  subscrlbliig  the  defendant  executed  her 
note  for  $500  for  said  stock.  The  duplicate 
anbscription,  retained  by  defendant,  had  writ- 
ten on  the  back  thereof  the  following: 

"July  25—11.  Ten  months  from  date,  if  hold- 
er of .  contract  Wiibes,  we  agree  to  take  said 
stock  off  purchasers  hands  nt  the  purchase  price 
of  $1.00  per  share.  Tidewater  &  Southern  R. 
R.  Co.,  by  R.  U.  Morey,  Sec.  Dept^" 

This  was  not  written  upon  the  original 
snbscription  retained  by  the  company.  Some 
time  after  the  consolidation  of  the  companies 
as  referred  to,  and  after  the  organization 
of  the  plaintiff  corporation,  the  action  was 
brought  on  said  promissory  note.  In  the 
opinion  written  by  Mr.  Justice  Burnett,  we 
held  that  the  main  features  of  the  case  were 
similar  to  those  of  the  Vance  Case,  supra. 
It  was  also  held  that  this  collateral  agree- 
ment was  the  ctmtrolUng  consideration  for 
the  note  and  could  properly  be  shown  by 
paroL   It  was  also  held  that: 

"The  transaction  must  be  considered,  of 
coarse,  in  its  entirety,  and  the  effect  [of  the 
ocmditicHial  obligatitai]  is  the  same  as  tbougti 
the  contract  were  fully  expressed  in  one  instru- 
ment" 

Atteution  is  also  called  to  the  fact,  as  ex- 
ists in  the  present  case,  that  the  interests  of 
no  stockholders  or  creditors  are  involved. 
It  was  also  held,  and  we  are  satisfied  should 
be  so  held  In  the  present  case,  that: 

"Appellant  should  not  be  permitted  to  deny 
the  authority  of  the  aeent  to  enter  into  such 
conditional  contract.  The  agents  were  author- 
ised to  sell  stock;  th^  had  the  blank  sabscrip* 
ti(HL  book.  In  the  sale  of  the  BboA  they  repre- 
sented, therefore,  the  corporation.  The  purchas- 
vr  was  not  warned  nor  put  upon  inquiry  as  to 
any  limitation  to  the  authority  of  the  agent  in 
reoeiviac  snbacriptums.  The  purchaser  had  the 
rkht  to  assume  that  the  salesman  was  autborlz- 
ea  by  the  corporation  to  do  those  legal  acts 
which  the  nature  of  his  employment  seemed  to 
warrant.  The  agent,  in  other  words,  was  osten- 
sibly clothed  with  uiuimited  authority,  and  upon 
familiar  principles  appellant  should  not  be  heard 
to  disavow  and  repudiate  the  contract  mada  by 
him."  ^ 

It  is  further  shown  in  the  opinion  that 
there  was  some  evidence  justifying  the  infer- 
ence that  Mr.  Bearce,  the  president  of  the 
corporation,  had  knowledge  of  this  condi- 
tional agreement,  and  while  that  fact  lends 
support  to  the  conclusion  reached.  It  was 
not  the  essential  feature  upon  which  the  de- 
cision rested.  Speaking  further  of  the  agent, 
the  court  said: 

"It  was  the  duty  of  the  agent  to  make  the 
proper  indorsement  on  the  'or^lual'  subscrip- 
tion. If  he  had  done  so,  the  corporation  would 
have  had  through  that  channel  actual  knowl- 
edge of  the  entire  contract  But  by  the  fraud 
of  the  agent  the  said  Indorsement  was  not  made, 
and  as  ntr  am  respondent  Is  concerned,  the  case 
must  be  viewed  then  as  though  said  indorsement 
had  been  made  ood  acquiesced  in  by  appellant; 
for  the  act  of  the  agent  under  the  circumatances 
is  the  act  of  the  principal,  and  the  latter  must 
•nffer  the  consequences  of  the  agent's  failure  to 


do  as  he  agreed.  This  particular  phase  of  the 
case  is  discussed  with  great  leaning  by  Mr. 
Justice  Lorigan  in  Otis  Elevator  Co.  v.  Eirst 
Nat  Bank,  163  CaL  81  [124  Pac.  704,  41  I* 
R.  A.  (N.  S.)  G2&1,  wherem  is  an  elaborate  ex- 
position of  the  doctrine  that  *a  principal  is 
liable  to  third  persons  not  only  for  the  negli- 
gence of  its  agents  in  the  transaction  of  the 
business  of  the  agency,  but  Ukewise  for  the 
frauds,  torts,  or  other  wrongful  acts  committed 
by  such  agent  in  and  as  a  part  of  the  transac- 
tion of  such  business.'  •  •  ♦  It  was  mani- 
festly the  doty  of  the  agent  herein  to  file  the 
oriamal  of  the  actual  aneement  of  the  parties 
wiui  the  corporation.  He  was  acting  directly 
within  the  scope  of  his  authority  when  he  se- 
cured the  contract  and  filed  it  with  the  princi- 
pal, and  his  fraudulent  omioBion  of  a  material 
part  of  the  subscription  must  be  r<«arded  In 
the  same  light  as  would  be  a  fraudulent  addi- 
tion of  a  material  term.  The  result  is  that  the 
status  of  the  parties  was  fixed  as  though  the 
agent  bad  done  his  duty,  and  appelant  is  deem- 
ed to  have  ratified  the  conditional  contract" 

It  is  also  held  in  that  case  that  there  was 
no  merit  in  the  contention  of  plalntifl  that 
the  defendants  should  hare  resorted  to  an 
Independent  action  for  damages  to  enforce 
her  claims  nnder  the  contract  for  the  reason 
that: 

"The  con^doration  for  the  note  was  involved, 
and  of  course  that  can  be  set  up  as  a  defense  to 
an  action  on  said  note.  Or  ff  we  view  the  ele- 
ment of  fraud  to  which  we  have  adverted,  at- 
tention may  be  directed  to  the  established  and 
permissible  procedure  as  set  forth  in  Field  v. 
Austm,  131  CaL  379,  63  Pac.  692,  and  other 
cases,  recognizing  three  methods  by  which  a 
party  defrauded  may  obtain  relief  as  follows: 
n>  Cancellation  or  rescission,  whereby  the  de- 
frauded party  procures  an  instrument  to  be  set 
atfde  and  himself  to  he  restored  to  his  original 
position;  afflrmatlTe  relief  by  an  action  to 
recover  a  pecuniary  compensation  for  the  in- 
jury sustained  by  the  fraud  of  the  defendant 
where  no  cancellation  Is  necessary  as  the  basis 
of  such  recovery,  and  (3)  defensive  relief  (which 
is  in  the  present  ease  resorted  to)  whereby  the 
fraud  is  set  up  by  way  of  defense  to  dtfeat  an 
action  brought  to  enforce  an  apparent  obliga- 
tion or  liability." 

We  are  satisfied  '  with  the  conclusloDS 
reached  by  the  trial  conrt,  and  the  Judgment 
la  therefore  affirmed. 

We  ccmcur:   HART,  J.;  BUBNBTT,  J. 

On  Motion  for  Behoirlng. 

FEB  CURIAM.  Appellant  has  petUioned 
for  a  rehearing  in  the  above-entitled  cause 
after  decision  roidered  1^  this  court  affirm- 
ing the  Jodgment  of  the  lower  court 

The  material  facta  InvolTed  In  the  contro* 
versy  clearly  a^rear  In  the  former  <^lnlon, 
and  need  not  here  be  reiterated.  In  that 
cqplnlon  it  was  said: 

"It  seems  to  us  that,  treating  the  indorse- 
ment as  an  indivisible  part  of  the  contract,  de- 
fendant lost  none  of  bis  rights  by  not  giving  the 
notice  contemplated  in  uie  indorsement,  and 
that  considering  all  the  facts  of  this  case  and 
the  facts  upon  which  the  Vance  Case  was  decid- 
ed, the  latter  case  is  here  applicable." 

This  language,  It  is  claimed,  lends  itself 
to  some  confnsltm,  and  petitioner  herelB 
takes  the  positlm  that  hy  the  Vance  and 
Harney  Cases  the  option  on  the  back  of  the 
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duplicate  must  be  r^rded  as  a  part  of 
contract  (aud  those  cases  so  hold),  binding 
upon  both  parties,  though  said  option  was 
never  commnnkated  to  petitioner,  that  there* 
upon  It  became  Uie  du^  of  Mers,  If  be  de> 
sired  to  terminate  this  relationship,  to  so 
uotity  the  corporation  within  the  10  months 
specified  In  the  said  optlcm,  and  that  there- 
fore the  oonrt  Is  In  error  If  It  Intends  to  say 
that  Mers  n«d  not  so  notlfjr  the  appellant 
Corporation  within  the  said  time. 

Even  conceding  that  this  contentioD  of 
petitioner  Is  correct,  we  are  of  the  <H;>lnlon, 
after  a  very  careful  re-examlnatl(m  of  the 
record,  that  petltltmer  la  not  mtlUed  to  a 
rehearing,  and  that  the  result  reached  Ins  Vbe 
trial  court  was  a  correct  oncL  It  is  to  be  re- 
membered that,  up<»  being  solicited  for  a 
subsOTlption  by  ai^Uant's  agent.  Avery, 
Merz  declined  to  enter  into  any  agreement 
unless  he  was  given  a  10  months'  option  to 
return  his  stock  and  rective  bis  money  back. 
It  Is  at  once  apparent  that  the  n^tlatlons 
betwera  Avery  and  Mers  constituted  at  least 
one  of  two  things:  Mther  they  amounted  to 
an  offer  from  the  cimipany  through  its  ag«it 
to  Merz,  or  constituted  an  offer  from  Merz 
to  the  company.  If  the  former  be  the  true 
aspect  in  which  to  view  the  transaction,  then 
we  should  indeed  hare  a  similar  condition  to 
that  existing  In  the  Vance  and  Harney  Cas- 
es, namely,  that  Arery,  as  agent,  had  au- 
thority to  alter  Into  the  contract,  as  modified 
by  the  option,  and  that  therefore  said  con- 
tract was  completed,  and  Merz  made  a  stock- 
holder, upon  the  signing  of  said  contract 
Viewing  the  case  in  this  light  there  would 
be  no  question  but  that  Merz  would  have  to 
exercise  his  option  of  returning  his  stock 
within  the  period  stipulated  In  said  option; 
that  is,  10  montlis  from  the  date  of  the  sign- 
ing of  the  contract,  and  that  not  having 
done  80,  he  has  no  standing  in  court 

But  appellant  overlooks  the  effect  of 
Merz's  testimony  as  to  the  negotiations, 
which  Is  the  only  evidence  upon  this  phase 
of  the  case.   Mers  was  asked: 

"Q.  Now,  just  state  to  the  court  what  was 
said  bj  Mr.  Avery  with  regard  to  the  acceptance 
or  nonacceptance  of  this  contract,  and  what  if 
anrthlQ^,  Averv  was  going  to  do  with  ^is 
contract— whether  or  not  he  was  to  submit  it  to 
the  company,  as  was  stated." 

And  his  answer  was: 

"A.  He  stated  that  it  was  customary  to  make 
a  payment  on  this,  these  subscription  agree- 
ments for  Btocic,  and  I  refused  to  make  that 
and  he  says,  'Well.  I  will  send  this  whole  thing 
in,  and  they  can  accept  it  or  reject  ft  as  they 
see  St;  and  I  says,  'All  right;  with  that  I  will 
sign  it' " 

This  shows  clearly  that,  In  taking  the  con- 
tract, Avery  did  not  purport  to  act  with  au- 
thority to  bind  the  company  or  to  assume  the 
responsibility  of  accepting  for  the  company 
a  subscription  on  the  conditions  Imposed  by 
Merz,  bat  that  both  parties  understood  that 
Mers's  pioposltlfHi  was  an  ofFer  to  be  sub- 


mitted to  appelUmt  tar  sodi  action  as  It 
might  take.  Thete3n  does  this  case  differ 
substantially  from  the  Vanoe  and  Bamej 
Cases,  where  the  offer  came  from  the  agent 
acting  and  porporttng  to  act  wifiUn  tito  np- 
parmt  scope  of  his  authority.  And  in  this 
connection  it  Is  now  settled  that  where  the 
proposition  or  offer  does  not  come  from  tlia 
corporation,  but  trom  the  subscriber.  Om 
subscripfUm  must  be  accepted  by  the  cor^ 
poratlon.  Appelant  then  argues  that: 

"It  has  been  repeatedly  hdd  that  the  sub- 
scriptfon  is  accepted  by  the  corporation  when 
it  malies  an  entry  thereof  in  its  books,  spends 
money  on  the  faith  of  it  or  otherwise  treats  the 
BubscHption  as  being  accepted.  Clark  &  BCar- 
shall.  Private  Cwporations,  t  439b,  p.  1366." 

JBven  wwmming  thls  to  be  E  correct  state- 
ment of  the  law  of  tills  state.  It  has  no  ap- 
plication here,  for  the  very  obvious  reascm 
that  the  offer  or  proposition  of  ilerz  waa 
never  submitted  to  appellant  The  entry 
upon  Its  stockbook,  which  It  Is  claimed  con- 
stitutes an  acceptance,  was  of  the  original 
proposition  made  by  Avery  to  Merz,  minua 
the  option  feature,  and  was  not  the  prcqpost- 
tlon  submitted  by  Merz  and  Intended  by  him 
to  be  submitted  to  appellant.  Merz's  propo> 
sltlon,  as  already  pointed  out  was  fraudu- 
lently retained  by  Avery.  Obviously,  then, 
no  contract  was  entered  into.  The  corpora- 
tion, because  of  Its  agent's  frand,  received, 
and  thereupon  accepted,  a  pn^rositlon  es- 
sentially dUTerent  from  that  submitted  by 
Merz,  a  proposition  that  had  previously  been 
refused  by  him.  No  mutual  rights  were  ever 
created,  and  so  none  could  be  lost.  Viewed 
in  this  light.  It  is  a  sound  conclusion  that 
Merz  lost  no  rights  by  not  giving  the  notlc© 
contemplated  In  the  indorsement 

Whatever  Is  said  In  our  former  opinion 
regarding  the  application  of  the  Vance  and 
Harney  Cases  to  the  instant  case  must  like- 
wise be  understood  In  the  light  of  what  Is 
here  said.  There  Is  nothing  at  all  Inhar- 
monious between  those  cases  and  this. 

The  petition  for  rehearing  Is  denied. 


SPRIMOFIBLD  FIRE  &  &CABINB  INS.  CO. 
V.  E.  B.  OOCKRELL  HOLDING  CO. 
(No.  6371.) 

(Supreme  Court  of  Oklahoma.   Dec  11,  1917.) 
(Byilahiu       the  Court.) 

1.  InSDBANCB  «»393  —  FntE  iNStlBAITCB  — 

Chanqb  iw  Intzbkst  OB  Title— Waives. 
The  insurance  policy  provided:  "This  en- 
tire policy,  unless  otherwise  provided  by  ajtree- 
ment  Indorsed  hereon  or  added  hereto,  shall  be 
void  •  •  •  if  any  change  •  •  •  take 
place  in  the  interest,  title,  or  possession  of  the 
subject  of  insurance.  •  ♦  •  "  In  a  suit  there- 
on by  the  H.  Company  the  facts  were  that  prior 
to  the  loss  said  company,  acting  throuj^  W..  an 
iHsuing  Bgent  of  the  company,  sold  and  owiv^ej 
the  subject  of  insurance  to  P.  Whereupon  w. 
wrote  to  the  H.  Oompsny:  "Please  transfer  in- 
surance to  Mr.  P.  and  forward  same  to  me  for 
approval,  and  I  will  collect  the  nneanied  pr^ 
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mium  for  you."  In  answer  the  H,  Company 
wrote  to  W.,  inclosing  him  the  policy,  with  re- 
iiucst  that  he  prepare  the  assi^mment  thereof  to 
P.  and  return  the  same  to  the  H.  Company. 
Before  it  was  received  and  the  assignmont  thereof 
approved  by  W.  as  agent  for  the  in&urance  com- 
pany, the  subject  of  insurance  was  destroyed  by 
fire.  Held,  that  the  insurance  company  waived 
the  forfeiture  incurred  by  a  sale  of  the  subject  of 
insurance,  and  was  estopped  to  plead  the  same. 

2.  INSUKANCE  «=>388(3)  —  FiBE  iNStJRANCK  — 

Change  in  Intebest  oe  Titlb— "Waiveb." 
Any  act  of  an  insurance  company  recogniz- 
Ing  as  an  existing  contract  with  it  the  policy 
tnied  upon,  after  knowledge  that  the  cause  of 
forfeiture  has  occurred  is  a  "waivar"  of  sach 
cause  of  forfeiture. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

8.  IKSUBAITCE  ^»624(4)  —  FntE  Insusascb 
Change  in  Intebest  ob  Title— Bxoht  of 
Action. 

During  the  life  of  the  policy  the  insured  sold 
and  conveyed  the  subject  of  insurance  to  P., 
but  prior  to  aasignment  thereof  the  snbject  of 
insurance  was  destroyed  by  fire.  The  contract 
of  sale  pronded  that  the  policy  was  to  be  held 
by  the  insured  and  loss,  if  any,  payable  to  it  as 
its  interests  may  appear.  H^,  that  P.  was 
not  the  owner  of  the  policy  with  right  of  ac- 
tion thereon  in  him. 

Error  from,  District  Court,  Oklalioma 
County :  W.  R.  Taylor,  Judge. 

Action  by  the  E.  B.  Cockrell  Holding  Com- 
pany against  the  Springfield  Fire  &  Marine 
Inaunance  Company,  a  corporation.  Judg- 
mest  for  plalntifF,  and  def^dant  brli^s 
error.  AfBrmed. 

Scothom,  OaldweU  &  Mc&ill,  of  Oklahoma 
City,  for  plaintiff  In  error.  Ledbetter,  Stuart 
&  of  Oklahoma  C^,  fca*  defendant  In 
error. 


TURNER,  J.  Tbis  was  an  action  on  a 
flre  insurance  policy  issued  by  the  Spring- 
Held  Fire  &  Marine  Insurance  Company,  of 
Springfield,  Mass.,  to  the  ^tna  Building 
&  Loan  Association  on  December  18,  1900, 
and  expiring  December  18,  1W2,  covering 
a  one^story  siilngle  roof  building!  located 
on  lots  1  and  2,  block  7,  in  the  town  of 
Apache,  Okl.,  for  ^50,  assigned  on  March 
2,  1912,  to  the  B.  B.  Cockrell  Holding  Com- 
pany by  the  JEtna  Building  &  Loan  Asso- 
ciation by  written  assignment  indorsed  on 
the  policy,  with  the  written  consent  of  the 
company.  A  Jury  was  waived,  and  a  trial 
had  to  tiie  court,  and  Judgment  rendered 
for  the  full  amount  of  the  policy.  To  review 
which  tht^  proceeding  In  error  was  conu- 
menced. 

The  Insurance  company  denied  liability 
on  the  ground: 

That  prior  to  the  fire,  to  wit,  on  November 
1,  1912,  "  •  •  •  the  B.  B.  Cockrdl  Hold- 
ing Company  ceased  to  be  the  owner  in  fee  sim- 

gle  of  the  ground  upon  which  said  dwelling 
ouse  was  situated,  and  that  the  change  in  own- 
ership of  the  sobject  of  the  insurance  was  not 
agreed  to  and  consented  to  by  the  inmraniw 
company  by  indorsement  written  on  the  policy 
aa  therein  provided." 


Tliere  was  a  reply  setting  out  facts  by 
which  it  was  clalmied  that  tbe  breach  of  the 
condltitm  relied  upon  in  the  answer  was  waiv- 
ed. In  this,  that  while  the  ownership  of  the 
subject  of  the  Insarance  lyid  changed  as  al- 
leged, the  agent  of  the  insurance  company 
acted  as  agent  of  the  Holding  Company  in 
making  a  sale  of  the  property,  and  that  he 
therefore  had  knowledge  of  the  change  of 
ownership,  and  on  account  of  sn(^  knowl- 
edge the  Insurance  company  was  estopped 
from  asserting  the  forfeiture. 

The  policy  was  the  standard  form  of  In- 
surance policy,  and  contained,  among  other 
things,  the  following; 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  v(nd  *  *  *  if  any  change  •  •  * 
take  place  in  the  Interest,  title,  or  possession 
of  tbe  subject  of  insurance.   •   •   *  " 

And  also: 

"lliis  policy  is  made  and  accepted  subject  to 
the  foregoing  stipulationa  and  conditions,  togeth- 
er with  such  other  provisions,  agreemente^  or 
conditions  as  mur  be  indorsed  hereon  or  added 
hereto,  and  no  officer,  agent,  or  other  represent- 
ative of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  tills  policy,  ex- 
cept such  aa  by  the  terms  of  this  polics^  may  be 
tbe  subject  of  the  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deeuud  or  held  to 
have  waived  such  provisions  or  conditions  unless 
such  waiver.  If  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  tins  policy 
exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached." 

The  undisputed  facts  are  that  EL  B.  Cock- 
rell Holding  Oompany,  actlns  by  jB).  B.  Oock' 
roll,  Ita  Tlce  president,  on  Octobn  27,  1012, 
sold  the  bidlding  covered  by  the  policy,  to- 
gether with  the  lot  oa  vhlch  It  was  located, 
to  John  I.  Powell  and  entered  Into  a  con- 
tract setting  out  the  terms  ot  the  sale  and, 
pursuant  thereto,  executed  a  deed  convey- 
ing the  property  to  PowelL  The  contract 
provided  for  tbe  payment  of  f  100  cash  and 
the  executlon-<tf  a  note  for  $10(K  due  May  1, 
191%  and  one  dne  November  1,  1013,  for 
¥315;  that  the  deed,  contracts,  and  notes 
be  placed  tn  escnnr  in  the  Apache  State 
Bank ;  and  that  tto  deed  be  dcilTered  upon 
the  paymait  of  the  note  maturing  May  1, 
1913-   The  cwtract  also  provided: 

"The  party  of  the  second  part  agrees  to  pay 
all  taxes  and  insurance  after  November  1,  1912, 
on  said  property,  except  the  taxes  for  1912,  and 
prior  thereto,  which  taxes  shall  be  paid  by  the 
party  of  the  first  part  The  p<^cy  of  insurance 
shal  be  held  by  the  party  of  the  first  part,  and 
loss,  if  any,  uiaJl  be  payable  to  the  party  of 
tbe  first  part  as  its  interests  may  appear."  ■ 

The  '^rty  of  the  seooud  part"  thus  re- 
ferred to  was  Powell.  E.  D.  WUIlams  was 
the  agent  of  the  insurance  company  at 
Apache,  and  It  was  agreed  that  he  was  "an 
issuing  agent,"  clothed  with  tbe  power  and 
authority  of  such  agent  Williams-  acted 
as  agent  for  the  Cockrell  Holding  Company 
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in  making  the  sale  of  the  property  covered 
by  the  insurance.  On  NoTember  4,  1912,  E. 
B.  Coekrell,  vice  president  of  the  Cockrell 
Holding  Company,  wrote  Williams  at  Apache, 
making  Inqniry  as  to  whether  or  not  Powell 
ha^  signed  the  notes  and  contract  of  sale 
sent  to  the  Apache  State  Bank.  On  Novem- 
ber B,  1912,  Williams  answered  by  lettfer, 
thus: 

"Dear  Sir:  I  thought  I  wrote  you  tb&t  the 
delay  was  caused  by  Mr.  Powell  sending  ab- 
stract to  an  attorney  at  Anadarko  for  examina- 
tion; it  is  here,  notes  signed  and  I  instructed 
the  bank  to  forward  same  to  you  with  |75. 
Please  transfer  the  insurance  to  Mr.  Powell  and 
forward  same  to  me  for  approval,  and  I  will  col- 
lect the  unearned  premium  for  you.  Send  mort- 
gage form  tf  you  nave  any." 

To  whldi,  <m  November  7,  1912.  Cocfcrell 
replied: 

"I  herewith  inclose  the  iosurauce  policies  on 
the  property  we  sold  to  Mr.  Powell,  and  if  you 
will  prepare  the  assignment  which  you  wish  me 
to  sign  and  forward  to  me,  I  will  sign  and  return 
them.  You  can  collect  the  unearned  preminm 
and  remit  the  same  to  me." 

What  Williams  meant  wh^  he  requested 
Coclcrell  to  "Please  transfer  the  insurance 
to  Mr.  Powell"  was  for  Coekrell  to  fill  out 
a  blank  form  on  the  back  of  the  policy,  en- 
titled, "Assignment  of  Interest  by  Insured," 
80  as  to  read,  '*I%e  interest  of  the  E.  B. 
Oo^rell  Holding  CooQuny  as  owner  of  prop- . 
erty  coyer ed  by  this  policy  is  hereby  assigned 
to  John  I.  Powell,  subject  to  the  consent 
of  the  Springfield  Fire  &  Marine  Insurance 
Company,"  and  to  date  and  sign  it  And  when 
he  farther  said,  "and  forward  same  to  me 
for  my  ai^roval,"  he  meant  tlut  he  (Wil- 
liams), as  agent  for  the  ctHnpany,  would, 
when  he  received  the  policy,  fill  out  the 
blank  imuiedlatdy  btiow  the  blank  filled 
oot  bj  Godcnll,  mtltled,  "Cwsent  by  Com- 
pany to  AsalgnnKmt  of  Interest,"  so  as  to 
read,  "Hie  Sprins^ld  Fire  ft  Marine  In- 
surance Company  hereby  consrats  that  the 
intwest  oB  B.  B.  Coders  Holding  Company 
as  owner  of  the  property  covered  by  this 
Tfoilcy  be  assigned  to  John  L  Powell,"  and 
date  and  alga  it  as  agent  of  the  Insoranoe 
eiHi^Huiy.  And  when  he  farther  said,  "I 
will  collect  ttie  unearned  in«niam  for  yon," 
he  meanQ  to  do  so  from  the  company,  fitter 
the  transfer  and  approval  were  completed 
in  tlie  manner  stated.  But  It  seems  that 
Coekrell  did  not  precisely  understand,  and 
b^ce  wrote  ^lUams  the  letter  ot  November 
7th  supra;  and  it  was  while  this  letter  In- 
clo^g  the  policy  vras  in  transit  to  Williams, 
or  before  either  transfer  or  approval  was  ez- 
ecnted,  that  is,  on  November  9th,  the  loss 
occurred.  Whereupon,  tiie  next  day,  Coek- 
rell wrote  WUUams,  in  effect,  to  take  no 
farther  steps  in  the  matter,  hat  return  the 
policy  to  him  for  the  purpose  of  laying  the 
facts  before  the  adjuster,  and  when  the 
compatiy  refused  to  pay  the  loss,  brought 
this  suit. 

[1,  t]  lliere  can  be  ao  doid»t  that,  bad  the 


policy  been  received  by  Williams  before  the 
loss  occurred,  the  transfer  would  have  been 
made  in  due  course  by  Coekrell  and  approved 
by  Williams  as  agent  of  the  insurance  com- 
pany, pursuant  to  the  understanding  between 
them,  evidenced  by  their  letters  aforesaid. 
On  this  state  of  facts  the  coiurt  did  not  err 
In  holding  that  the  cause  of  forfeiture  oc- 
casioned by  the  change  of  Interest  which  had 
taken  place  in  the  subject  of  the  insurance 
by  its  sale  to  Powell  had  been  waived  by  the 
insurance  company.  This  for  the  reason  that 
the  company,  after  knowledge  that  the  cause 
of  forfeiture  had  occurred,  recognized  the 
contract  of  Insurance  as  valid  and  subsisting, 
and  hence  waived  the  forfeiture  and  is  estop- 
ped to  assert  it  We  say  the  company,  after 
knowledge  of  the  cause  of  forfeiture,  recog- 
nized the  contract  of  insurance  as  exlstini;. 
for  the  reason  that,  while  Williams  had  no 
doubt  acted  as  the  agent  of  the  Holding  Com- 
pany in  the  sale  of  the  subject  of  insurance 
up  to  the  time  he  wrote  Coekrell  the  letter  of 
November  5th,  and  as  such,  it  might  be  said, 
had  no  knowledge  of  the  sUe  and  occasion  of 
forfeiture  as  agent  of  the  insurer,  yet  when 
he  said  in  tlrnt  letter,  "Please  transfn  the 
insurance  to  Mr.  Pow^l,  and  forward  same  to 
me  for  approval,"  he  thereby  ceased  to  act  as 
the  agent  of  the  Holding  Company,  and  re- 
sumed actldn  as  agent  for  the  insurance  com- 
pany, baaing  his  acUon  in  the  premises  d|>on 
direct  knowledge  of  the  sale  and  consequent 
cause  of  forftfture  acquired  while  aettng  «8 
agent  for  the  Holding  Company.  This  knowl- 
edge was  that  of  the  insurance  company,  and 
his  action  in  reco^nilzlDg  the  contract  of  In- 
surance as  existing,  by  requesting  Coekrell 
to  transfer  it  to  Powell  and  forward  the 
same  to  him  for  his  approval,  was  that  of  the 
insurance  company  waiving  the  cause  of  for- 
feiture brought  about  by  the  sale  of  the  sub- 
ject of  Insurance  and  consequent  cause  of 
forfeiture  of  the  contract  of  insurance. 

This  is  in  keeping  with  the  general  rule, 
nowhere  clearer  stated  than  in  BesnlnghoCF 
V.  Agricultural  Ins.  Co.,  93  N.  T.  495.  That 
was  a  suit  upon  a  fire  insurance  policy  issued 
by  the  defendant  to  John  E.,  who  assigned  it 
to  Frederick  W.,  ahd  he  to  George  Benning- 
turff,  the  plaintlfF.  During  the  life  of  the  pol- 
icy John  S3,  conveyed  the  subject  of  the  in- 
surance to  Frederick  W.,  wltti  the  subsequent 
assent  of  the  agent  of  the  company,  niere- 
after  Fred«ick  W.  reoonveyed  the  Insured 
prepaid  to  John  E.,  who  thereafter  convened 
it  to  plaintiff.  No  consent  to  said  two  last 
conveyances  was  obtained  from  defendant, 
and  no  assi^unent  of  the  policy  was  made  by 
Frederick  W.  to  John  E..  or  by  John  S.  to  the 
plaintiff,  bnt  later  defendant's  agmt  was  no- 
tified of  said  two  last  transfers  of  the  prem- 
ises, and  consented  In  writing  to  an  aaslien- 
ment  of  the  policy  by  Frederick  W.  to  plain- 
tiff, and  the  policy  was  so  assigned.  Both  the 
assignments  consented  to  by  the  afeot  were 
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r^)orted  by  him  to  defendant.  No  prior 
written  consent  of  the  defendant  was  ever 
obtained  to  any  of  these  conveyances;  the 
consent  to  the  asslsnuoeata  of  the  policy  be- 
ing given  afterwards.  Tbe  pertinent  part  of 
the  policy  read« 

"Agents  of  the  company  are  permitted  to  give 
tiie  consent  of  the  company  to  assignm^t  of 
policies  *  *  *  on  giving  notice  of  the  same 
to  the  company, ,  *  *  *  but  no  agent  of  tbe 
company  is  permitted  to  give  consent  of  the  com- 
pany in  any  other  case  required  by  the  provi- 
sions of  this  policy,  or  to  vraive  any  stipulation 
or  condition  contained  therein;  but  in  all  cases 
where  the  consent  of  the  company  Is  required 
b^-  this  policy,  other  than  the  consent  to  the  as- 
signment of  tiie  policy,  *  •  *  Buch  consent 
must  be  obtained  at  uie  home  office  of  the  com- 
pany." 

The  israes  joined  were  aa  here,  passing  up- 
on which  the  court  said: 

"It  is  claimed  that  subsequent  to  the  issue  of 
the  policy  such  transfers  of  the  title  to  tbe 
property  insured  had  been  made  by  the  owners, 
without  the  consent  of  the  defendant,  that  cer- 
tain clauses  in  the  policy  had  been  violated,  and 
by  reason  thereof  it  bad  become  forfeited  and 
avoided.  It  may  be  premised  that  the  transfer 
of  the  title  of  property  insured  under  a  policy 
prohibiting  such  transfer  does  not  operate  ipso 
facto  to  annul  and  destroy  the  policy,  bat  nm- 

fily  confers  upon  the  defendant  vie  right  to  have 
t  declared  void  by  raising  that  Question  at  the 
proper  time  if  it  should  eventually  elect  to  do 
so.  Thus  it  was  said  by  Judge  Earl  in  Titus 
V.  Glens  Falls  Ins.  Co.,  81  N.  T.  419 :  'Where 
there  has  been  a  breach  of  a  condition  contained 
in  an  insurance  policy,  the  insurance  company 
may  or  may  not  take  advantage  of  such  breach 
and  daim  a  forfeiture.  It  may  consult  its 
own  Interest,  choose  to  waive  a  forfeiture,  and 
this  it  may  do  by  express  language  to  that  ef- 
fect, or  by  acts  from  which  an  intention  to 
waive  may  be  inferred,  or  from  whidi  a  waiver 
follows  as  a  legal  result  •  •  *  *  ** 

Further  In  the  opinion  tbe  court  lays  down 
the  general  rule  that: 

"Any  act  of  the  company  recognising  this  as 
an  existing  contract  witn  it,  performed  attet  the 
cause  of  forfeiture  had  occurred,  and  the  same 
had  come  to  its  knowledge,  would,  within  tiie  au- 
thorities, be  treated  ss  a  waiver  of  such  cause 
of  forfeiture." 

In  tlie  headnotes  it  Is  said: 

"The  transfer  of  the  property  insured  under  a 
policy  prohibiting  such  transfer  does  not  oper- 
ate ipso  facto  to  annul  and  destroy  the  policy, 
but  simply  confers  upon  the  company  the  right 
to  have  it  declared  void  if  it  elects  to  do  so. 
Hence  it  may  waive  the  cause  of  forfeiture,  and 
does  so  by  consenting  to  an  assignment  of  tbe 
policy  to  the  grantee  of  tbe  property. 

"An  insurance  company,  having  received  notice 
of  its  agent's  consent  to  a  transfer  of  the  prop* 
erty  insured,  must  Immediately  repudiate  bis 
act,  or  it  will  be  precluded  by  its  delay  from  set- 
ting op  the  agent's  want  ot  authority  after  a 
loss  has  occarred." 

Allying  the  doctrine  of  which,  we  say  that 
the  insurance  company  waived  the  came 
forteitar^  not  only  by  expressly  consenting 
to  the  aale  of  the  pr<4»erty  and  to  an  assign- 
ment of  the  poU<7*  but  impliedly  1v  lulling  to 
immediately  repuiUate  the  act  of  transfer  and 
continuing  to  treat  It  as  an  existing  contract, 
and  is  therefore  estopped  to  claim  a  forfei- 
ture after  the  loss  occurred, 

niiuoia  Fire  Ins.  Co.  v.  Stanton,  57  111.  354. 


was  assumpsit  on  a  policy  of  bisurance  issueil 
to  Alatthew  Stanton  Insuring  certain  of  his 
pr(4)erty  from  loss  by  fire  in  a  sum  certain. 
By  Its  terms  it  was  made  payable,  in  case  of 
loss  to  one  McClellan,  Who  held  a  mortgage 
on  the  premises.  The  action  was  brought  by 
Matthew  Stanton  for  the  use  of  J.  H.  Bobb, 
the  assignee  of  the  McClellan  mortgage.  The 
defense  was  a  forfeiture  of  the  policy  by  rea- 
son of  a  sale  of  the  subject  of  insurance  by 
Matthew  Stanton  to  Adam  Stanton,  contrary 
to  tbe  provisions  of  the  pidicr,  which  pro- 
vided that  on  the  alienation  or  sale  of  the 
property  insured  the  Insurance  should  cease 
and  be  void,  unless  the  policy  should  be  duly 
assigned  or  confirmed  by  the  consent  of  the 
directors,  previous  to  the  loss,  and  no  policy 
should  be  regarded  assigned  unless  the  con- 
sent of  the  directors  be  certified  thereon  by 
the  secretary  of  the  company.  In  reply  to  the 
plea  of  forf^tnre,  plalntUF  allied  a  waiver 
thereof,  In  proof  of  which  the  evidence  dis- 
closed that  the  parttea  In  Intoreat,  befwe  a 
conflnnati(»i  of  the  aale  1^  Matthew  to  Adam 
Stanton,  went  to  tbe  looU  agents  and  toM 
than  tlMiy  'were  about  to  make  the  tiaiwfBr. 
Other  polldee  on  the  property  were  changed 
by  tbe  agents,  In  view  of  the  sale,  at  the  re- 
gneat  <A  the  parties  la  interest^  and,  «4ien 
they  were  naked  as  to  the  best  conrae  to  pur- 
sue with  reference  to  the  policy  in  ques- 
tion, were  told  It  would  be  "good"  mttl  it 
could  be  procnred  from  SL  Lonls,  and  the 
formal  consent  oC  tbe  conqnny  entered  upon 
the  policy  itself.  But  before  the  policy  was 
received  and  any  formal  coneent  entered 
thereon  tbe  loss  occurred.  Under  this  state 
of  facts  the  conrt  bdd  tbe  forfeiture  had  been 
waived,  and  in  passing  said: 

"It  is  objected  that  the  local  agents  had  no 
authority  to  give  the  consent  of  the  company, 
in  this  manner,  to  .the  sale  of  the  property  to 
Adam  Stanton.  It  is  in  proof  that  it  had  been 
the  custom  of  the  agents  to  give  suc^  consent, 
and  their  acts  bad  always  been  ratilied  by  the 
company.  In  giving  stwh  consent,  the  agents 
were  therefore  acting  within  the  scope  of  their 
authority.  Such  agents  will  be  held  to  have 
such  power  as  the  company  knowingly  permits 
them  to  exodse,  and  the  met  that  the  company 
ratifies  such  acts  on  the  part  of  their  agents  wlU 
be  regarded  as  evidence  of  that  authority  in  the 
agents. 

"It  is  manifest  from  this  whole  evidence  that, 
if  the  polity  had  been  received  from  St.  Louis 
before  the  loss  occurred,  the  formal  consent  of 
the  company  to  the  sals  would  have  been  en- 
tered upon  it  in  pursuance  of  the  agreement  with 
the  local  agents. 

"That  the  sale  by  Matthew  Stanton  to  Adam 
Stanton  of  the  Insured  property,  if  not  made  ac- 
cording to  the  provisions  of  the  fifteenth  condi- 
tion contained  in  the  policy,  would  authorize 
the  company  to  declare  the  policy  forfeited,  we 
entertain  no  doubt.  It  is  the  contract  between 
the  parties  that  such  an  act  on  the  part  of  the 
assured  would  work  a  forfeiture.  Bat  the  grave 
question  in  the  case  is  whether  the  app^ant 
did  not  waive  the  forfeiture,  or  whether  the  com- 
pany is  not  now,  by  the  acts  of  its  agents,  estop- 
ped from  denying  that  they  assented  to  the  alien- 
ation of  the  property  to  Adam  Stanton.  •  ♦  ♦ 
The  provisions  of  the  fifteenth  condition  thst 
the  p>wicy  should  cease  and  be  void  in  case  of 
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the  alioiatloa  of  the  property  were  inserted  for 
the  ben^e  and  protection  of  the  company,  and 
no  reason  is  perceived  why  the  company  may  not 
waive  that  condition  as  well  as  any  other  restric- 
tion  on  the  assured  inserted  in  the  contract  for 
their  benefit." 

And,  after  holding  that  company  had  waiv- 
ed the  forfeiture,  it  affirmed  the  Jadgm«it  of 
the  trial  coarL 

Conimerelal  Fire  Ins.  Co.  t.  Belk,  88  Ark. 
500, 110  S.  W.  172,  was  a  suit  tm  a  fire  Insur- 
ance policy.  The  policy  contained  the  con- 
dition respecting  a  change  of  title  or  posses- 
sion of  the  subject  of  lusurance,  as  here. 
During  the  life  of  the  policy,  and  before  the 
loss,  plaintiff  contracted  In  writing  with  Eif- 
er  to  sell  and  convey  him  the  property  when 
the  price  agreed  on  was  paid.  One  K.,  an 
Issuing  agent  of  defendant,  drew  the  contract 
for  them.  In  the  course  of  or  after  the  trans- 
action with  Klfer,  the  agent  assured  plaintiff 
that  her  policies  were  "all  right,"  after  which 
she  rested  in  the  belief  that  the  policy  was  a 
valid  and  subsisting  contract  until  the  prop- 
erty thereby  Insured  was  destroyed  by  fire. 
Under  this  state  of  facts  the  court  held  that 
the  Insurance  company  could  not  avoid  the 
policy  for  the  reason  that  the  condition  had 
been  waived,  citing  German-American  Ins. 
Co.  V.  Harper,  75  Ark.  98,  86  S.  W.  817,  and 
cases  cited;  Arkansas  Mutual  Fire  Ins.  Co. 
V.  Claiborne.  82  Ark.  100, 100  3.  W.  751.  Bee, 
also,  Keeler  v.  Niagara  F.  Ins.  Co.,  16  Wis. 
523,  84  Am.  Dec.  714;  Batchelor  v.  People's 
r.  Ins.  Co..  40  Conn.  66;  Imperial  F.  Ins.  Co. 
V.  Dunham,  etc.  (Pa.)  3  Atl.  S79:  Springfield 
r.  A  H.  Ins.  Ga  Hattlngly  (Ky.)  90  S.  W. 
677. 

And  so  we  say  herq  that,  whea  Williams 
wrote  Cockrell,  as  he  did,  with  knowledge  o£ 
the  sale,  to  "Please  transfer  the  Insurance  to 
Ur.  Powell  and  forward  the  same  for  my  ap- 
proval," he  thereby.  In  effect,  assured  him 
hts  policy  was  "all  right."  and  was  an  ezlat- 
Ing  contract,  and  so  regarded  by  his  uompany. 
and  which  was,  In  effect,  a  waiver  of  the  con- 
dition In  question;  hence  the  company  is 
e8t(q;)ped  to  daim  a  fwfelture  on  that  ground. 
And  this,  too,  altboui^  the  policy  contained 
the  prorlslon  above  set  forth,  that: 

•  •  *  No  officer  or  agent  •  •  •  of  this 
company  shall  have  power  to  waive  any  provi- 
sion contained  in  this  policy,  except  as  by  the 
tn-ms  of  this  policy  may  be  the  subject  of 
tlio  agreement  ukdoxaed  hereon  or  added  here- 
to.  •   •  •" 

Tills  for  the  reason  stated  tn  St  Paul  &  C. 
Ins.  Co.  V.  Mountain  I^rk  Stock  Farm  Co., 
23  (^1.  79,  90  Pac.  647,  where,  quoting  ap- 
provingly from  16  Am.  &  Eng.  Enc.  Law,  we 
said: 

"Since  the  conditions  of  a  policy  a  breach  of 
which  by  the  assured  will  give  rise  to  a  forfei- 
ture arc  inserted  for  the  benefit  of  the  insurance 
company,  they  may  be  waived  either  pending  the 
negntiation  for  tbo  insurance  or  after  such  nego- 
tiation .ous  been  completed  and  during  the  cur- 
rency of  the  policy,  and  this  either  before  or  aft- 
er the  forfeiture  is  incurred ;  and,  since  forfei- 


tures are  not  favored  in  the  law,  tbe  courts  an 
always  prompt  to  seize  hold  of  any  circumatanc- 
es  that  indicate  an  election  to  waive." 

[3]  lb  is  next  contended  that,  should  we 
hold  the  cause  OC  forfeltuio  waived  and  Uie 
poller  therefore  In  force  a^d  effect  at  the 
time  of  the  loss,  tb^  FoweU,  b^ng  the  sf^e 
and  absolute  owner  of  the  property,  was  the 
owner  of  the  poller,  with  right  of  actitm 
thereon  In  him,  and  not  in  plaintiff.  Not  so ; 
for,  assuming  to  be  the  absolute  own- 

er of  the  property,  it  does  not  fOUow  tliat  he 
was  the  owner  of  fbe  poller,  wlQk  rl^t  of  ac- 
tion thereon  In  him  after  the  loss.  This  for 
the  reason  that  the  evidence  nowboe  dis- 
closes that  the  pcdlcy  was  actually  as^gned 
to  him  by  plaintiff,  and  besides  the  contract 
of  sale  provides  that: 

"The  policy  of  insurance  shall  be  held  by  the 
party  of  the  first  part,  and  loss,  if  any,  shall  b^ 
payable  to  the  party  of  the  first  part  as  its  in- 
terests may  appear." 

Finding  no  error,  the  Judgment  is  afllrmed. 
All  the  Justices  concur. 


COLEMAN  V.  JAMES  et  al.    (No.  8fW."i.l 
(Supreme  Court  of  Oklahoma.    Dec.  11,  1917.) 

(Syllabtu  by  the  Court.) 

1.  Mabbiaok  ^928— CoaoioH-Ljkw  MAaauas 

— Vamditt. 
At  common  law,  marriage  oeinx  a  civil  con- 
tract founded  on  the  consent  of  the  parties,  no 
legal  forma  or  religioiis  solemnities  are  required 
aod-no  special  mode  of  proof,  and  in  tbe  ab- 
sence of  civil  requirements  a  marriage  might  re- 
sult without  formalities,  or  at  UmA  other  than 
those  required  of  the  parties  as  evidence  of  their 
assent  to  the  marriage  contract. 

2.  Mabbiaqe  ^=40(4)  —  Common-Law  Mar- 

BIAOB— PbESUMPTION— OraCUMSTAHTIAI.  EV- 
IDENCE. 

Such  marriage  may  be  proved  by  eireum- 
stantial  evidence,  and,  since  the  presumption  is 
in  favor  of  marriage  and  against  concubinage, 
the  fact  that  a  man  and  woman  have  openly  co- 
habited aa  husband  and  wife  for  a  considerable 
length  of  time,  holding  each  other  out  and  recog- 
nizing and  treating  each  other  as  such  by  decia* 
rations,  admissions,  or  conduct,  and  arc  accord- 
ingly generally  reputed  to  be  such  among  their 
relatives  and  acquaintances  and  those  who  come 
in  contact  with  them,  may  give  rise  to  a  pre- 
sumption that  they  have  pre^usly  entered  into 
an  actual  marriage,  althou^  there  be  no  direct 
testimony  to  that  effect. 

3.  Mabriaqi:  4=^47  —  Btidekce  —  Diclaba- 

Tiorra. 

Where  a  man  and  woman  cohabit  together, 
and  the  question  to  be  decided  is  whether  the 
charaotcr  of  her  intercourse  with  him  is  motri- 
monial  or  meretricious,  the  declaradona  of  the 
parties  during  such  intercourse  in  relation  to 
the  nature  thereof  are  admissible  in  evidence 
as  part  of  the  res  gestn. 

4.  MaBKIAQB  «=347  —  EVIDENOB  —  Dkolaba- 

TIONS. 

On  the  issue  as  to  the  existence  of  a  com- 
mon-law marriage,  declarations  of  the  alleged 
husband,  deceased,  that  he  was  not  married  to 
the  alleged  wife,  are  admissible  aa  part  of  the 
res  geste  for  the  purpose  of  disproving  auch 
marriage,  and  likewise  deeds  executed  by  him  as 
a  single  man. 
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B.  MABBIAOX  «9»S0(4)  <—  EvntENCB  —  Admis- 

BZ0N8. 

The  admissions  of  a  party  of  the  fact  of  his 
marriage  are  against  his  interest,  and  when 
mnde  under  circumstances  of  deliberatioil  are 
entitled  to  great  weight  Denials,  on  the  con- 
trary, being  declarations  in  his  own  interest,  are 
entitled  to  little  weight  in  opposition  thereto. 
8.  Mabbiagb  «=>50(1)— Sdfficienct  of  Evi- 

Record  examined  and  held,  that  the  evidence 
adduced  at  the  trial  was  not  suflteirat  to  sustain 
the  burden  cast  upon  the  defendants  of  plainly 
showing  that  the  relation  shown  to  exist  be- 
tween the  plaintiff  and  the  testator  was  meretrir 
cioos  and  not  inBtrinuHiiaL 

7.  Trial  ^»394(1)  —  Sepakate  Fiitdinos  or 
Law  and  Fact— Pubposb  or  Statute. 

The  object  of  section  6017,  Rev.  Laws  Okl. 
1910,  Is  to  enable  the  parttei  to  have  plac- 
ed on  the  record  the  facts  upon  which  the  rights 
litigated  depend,  as  well  as  the  conclusions  of 
law  which  the  court  drew  from  the  facts  found, 
BO  that  exception  may  be  taken  to  the  views 
of  the  trial  coort  as  to  the  law  involved  in  the 
trial. 

8.  W1LI.S  «»?34  —  OONTEST  —  FlNDIHOS  AND 

CONCLUSIOW  8— SumCHDNCT. 

Becord  examined,  and  held,  that  the  findings 
of  fact  and  conclusions  of  law  of  the  trial  court 
are  too  general  to  meet  the  requirements  of  the 
statute. 

Error  from  District  Court,  McCurtain 
County;  C.  E.  Dudley.  Judge. 

Will  coDtest  by  Lizzie  Coleman  (n£e  Mc- 
Coy) against  Mayo  James,  executor  of  thte 
will  of  W.  A.  Coleman,  deceased,  and  othera. 
From  a  Judgment  of  the  district  court,  on 
the  trial  de  novo  on  appeal  from  a  Judgment 
of  the  county  court  admitting  the  will  to 
probate,  in  favor  of  the  defendanta,  denying 
the  contest,  and  ordering  the  county  court 
to  probate  the  will,  contestant  brings  error. 
Reversed  and  remanded  for  a  new  trial. 

Howe  ft  Stanley,  ot  Hugo,  for  plalntUf  in 
error.  Ledbetter  ft  Hudson,  of  Hugo,  for 
defendant  la  error  Mark  Coleman.  T.  J. 
Barnes,  of  Idabd,  tor  d^ndants  in  error 
Grace  Coleman  and  Bell  Coleman.  Spauld- 
Ing  &  Carr,  of  Idabel,  for  defendants  In 
error  Mayo  James  and  Tally  Ooker.  Mc- 
Pberren  ft  Cochran,  of  Durant,  and  M.  F. 
Hndstm,  of  Idabel,  fw  defendants  in  error 
Bomie  Parsons,  Eddy  Coleman,  NdUe  Cook, 
and  Dixie  Colnnan. 

KANB,  J.  The  questions  involved  herein 
arise  out  of  the  contest  of  the  will  of  W.  A. 
Coleman,  deceased.  The  will,  which  dispos- 
ed of  tba  entire  estate  of  the  testator,  did 
not  Include  the  name  of  Uzzie  Coleman,  the 
plaintiff  In  error,  as  beneficiary,  and 
abe,  dalmlng  to  be  bis  wife,  contested  the 
same  before  probate,  alleging  that  tbe  vriU 
is  void  and  of  no  effect  In  this : 

"That  the  testator  was  a  married  man  at  the 
time  of  his  death,  being  married  to  this  con- 
testant, and  said  will  attempts  to  bequeath  and 
devise  more  then  two-thirds  of  bis  property 
away  from  his  said  wife,  this  contestant" 

Thereafter  the  contest  was  duly  heard  by 
tbe  county  conrt  of  McOurtaln  county,  and 


Judgment  was  rendered  admltttnc  the  will  to 
probate,  whorenptn  an  appeal  was  duly  pex^ 
fected  to  tlie  district  court  ot  said  comAj', 
where  a  trial  do  novo  waa  had,  whl<dt  re- 
anlted  In  a  Judgment  in  favor  of  Uie  defend- 
ants In  arror  drying  the  contest  ot  the 
lAalntUt  In  error,  and  ordering  the  county 
conrt  to  probata  the  said  wllL  It  is  to  re- 
v^tm  th6  Jodgm^t  and  order  of  the  ^rict 
court  that  tbia  proceeding  In  error  was  com- 
menced. 

Whilst  the  formal  assignment  of  emoa 
omtalns  maii7  groonds  for  reversal,  thoao 
we  deem  It  necessary  to  notice  may  be  som- 
marlaed  briefly  as  follows:  (1)  OAa  conrt 
erred  in  permlttbig  the  dedtendants  In  error 
to  -prove  third  parties  declarations  of  the 
deceased  that  he  was  not  married  to  the 
plaintiff  ih  vxtoT,  and  In  proving  by  third 
parties  declarations  of  the  deceased  as  to 
nonmarrlage  with  the  plaintiff  In  error,  In 
every  form  and  character  so  sought  to  be 
proven,  and  to  which  the  plaintiff  In  error 
objected  each  and  every  time  said  testimony 
was  offered,  on  the  gnrand  that  the  declara- 
tions of  deceased  persons  as  to  nonmarrlage 
in  any  form  or  dharactw  were  Irrelevant,  in- 
competent, and  immaterial,  selfHservlng,  and 
hearsay,  and  did  not  tend  to  prove  or  dis- 
prove the  iBBoe  In  this  cause;  (2)  the 
court  erred  In  admitting  in  evidence  deeds 
and  tnatmments  executed  by  the  deceased 
testator,  In  which  he  acknowledged  he  was  a 
single  man  and  unmarried  pawn,  for  the 
reason  that  sndi  testimony  was  In  the  na- 
ture of  a  declaration  of  nonmarrlage  and 
was  incompetent,  irrelevant,  and  immaterial, 
self-sefTlng,  and  hearsay ;  (3)  the  court 
erred  In  his  Judgment  and  decision  In  this 
cause  la  this,  that  said  Judgment  and  de- 
cision are  not  sustained  by  sufflclent  evi- 
dence, and  the  presumption  of  marriage  was 
established  by  evidence  offered  by  the  plain- 
tiff in  error,  and  the  evidence  i^ered  by  the 
defendants  in  error,  consisting  of  declara- 
tions alone,  was  not  sufficient  to  overcome 
that  presumption;  (4)  the  court  erred  In  re- 
fusing to  make  special  and  separate  findings 
of  law  and  fact  In  writing  covering  said 
cause  In  its  entirety,  which  was  requested  by 
the  plaintiff  in  error  at  the  close  of  the  tes- 
timony in  the  cause. 

[1,2]  The  contention  of  tbe  plaintiff  was 
that  there  was  a  common-law  marriage  con- 
summated between  herself  and  the  testator 
in  July,  1911,  and  from  that  time  until  the 
death  of  tbe  latter,  a  period  of  4^  years, 
the  contestant  and  the  deceased  lived  and 
cohabited  together  as  husband  and  wife,  the 
deceased  holding  said  contestant  out  to  the 
world  as  bis  wife,  she  holding  the  deceased 
out  to  the  world  as  her  husband.  The  un- 
contradicted evidence  introduced  by  the 
plaintiff  for  the  purpose  of  establishing  this 
status  may  be  stated  substantially  as  fol- 
lows:  Some  time  during  tbe  year  1910  the 
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testator  employed  the  plaintiff  as  a  nurse 
.  and  to  assist  gmeraUr  with  the  household 
woMc  of  his  tBinlly;  eOw  at  that  time  being 
a  single  woman,  and  he  being  a  widower 
with  a  family  conBlstlng  of  several  children 
and  his  mother-in-law.  The  plainUff  ccm- 
tlnned  to  reside  In  ttie  home  of  the  testator 
In  the  foregcdng  capacity  from  the  time  of 
her  emiklojymait  until  the  fbst  part  of  July, 
1911.  about  which  time  she  accwnpenled  him 
to  Hot  Springs,  Ark.  Immediately  after 
readilng  Hot  Springs  the  testotor  wrote  a 
letter  to  the  mottier  <mC  the  plaintifl  in  error, 
in  wMdi  he  said: 

"Dear  Mother  Uzzie  and  I  are  Here  at  Hot 
Sprtnss  We  got  Married  yesterda;  at  Texar- 
kana  Lizzy  is  not  weJl  We  expect  to  Stay 
Here  about  Aug  IStfa  then  go  to  St  Louia  for 
awhile  and  will  be  in  Okia  after  that  come  and 
see  ufl  tor  I  think  I  Have  the  sweetest  and  best 
looMnff  Indian  In  OUa." 

Ooe  <tf  the  witnesses  for  the  defendant  In 
error,  who  accompanied  the  plaintiff  In  er- 
ror and  testator  on  this  trip  to  Hot  Springs, 
testified  in  effect  that  whilst  on  the  way 
over  the  plaintiff  and*  testator  were  affec- 
tionate toward  each  other,  but  they  "sat  up 
straight  and  behaved  themstires";  that  on 
the  way  back  tliey  were  more  affectionate; 
that  while  at  Hot  Springs  the  testator  room- 
ed with  the  witness,  but  on  the  way  back  the 
testator  and  the  plaintiff  In  error  took  a 
KKHn  together  at  a  hotel,  and  In  other  ways 
acted  toward  each  other  as  husband  and 
wifa  Several  minor  <dilldren  of  the  testator, 
who  resided  with  him  at  Idabel.  testified 
that  Immediately  up<m  his  return  to  his 
home  he  introduced  the  i^lntlff  to  them  as 
th^r  "new  mother"  and  Installed  her  in 
their  home  as  such,  and  that  thereafter  until 
his  death  their  demeanor  toward  each  other 
was  that  of  husband  and  wife.  Other  wit- 
nesses on  behalf  of  the  plaintifl  testified 
that  tliey  had  known  the  testator  for  many 
rears  during  bis  lifetime;  that  after  the 
testatm-  and  plaintiff  returned  from  Hot 
Springs  to  the  residence  of  the  former  both 
stated  that  they  had  been  married;  that 
thereafter  they  appeared  together  In  public 
places,  picture  shows,  eta,  the  testator  intro- 
ducing tiie  plaintiff  to  bis  friends  as  his  wife ; 
that  many  respectable  persons  Including  the 
adult  married  children  of  the  testator  and 
their  spouses,  visited  the  plaintiff  In  error 
and  the  testator  at  their  home  during  the 
time  they  thus  lived  together,  and  that  this 
condition  continued  to  exist  from  the  time 
of  the  visit  to  Hot  Springs  up  to  the  time  of 
the  death  of  the  testator.  Mrs.  Fling,  a  pro- 
fessional nurse  at  Hugo,  testified  that  during 
tlie  lattOT  part  ot  1911  the  testator  broni^t 
the  plaintiff  in  error  to  Hugo  for  medical 
treatment;  that  he  introduced  the  witness 
to  her  as  his  wife  and  placed  her  in  the  pro* 
fesstoml  care  of  the.wUness  for  the  period 
of  two  weeks;  that  during  this  time  the 
testator  wroto  letters  to  the  plaintifl  in  error 
addressed  to  "Mrs.  UsBlsOcdeDULii,**  and  call- 


ed over  the  telephone  almost  every  6bj  Id* 
quiring  about  her  welfare;  Other  witnesses 
testified  that  the  plaintiff  In  error  cared  Cmt 
the  children  of  the  testator  and  tor  the  tes- 
tator when  he  was  sick,  and  that  the  testa- 
tor cared  for  the  idaintlff  in  error  when  she 
was  sick.  Other  witnesses  testified  tliat  in 
the  neighborhood  where  they  lived  it  was 
"general  neighborhood  talk"  that  the  testa- 
tor and  plaintiff  In  error  were  hnsband  and 
wife;  Thereupon  the  defimdant  In  error, 
without  attempting  to  question  the  credl- 
blUty  of  the  wltaesses  tm  the  plaintifl  In 
error,  or  the  trothfulness  of  thdr  testlmonr* 
Introduced  the  evidence  complained  of  in  tba 
first  assignment  of  error. 

It  is  well  settled  that  r^wated  atftnowl- 
edgmente  by  the  man  of  his  marriage  with  a 
certain  woman,  are  direct  evidence  ot  mar- 
riage. Oomly'B  Estate,  185  Pa.  208,  39  AtL 
890  ;  8  Ena  Br.  476.  It  Is  also  weU  set- 
tled that,  at  common  law,  marriage  being  a 
dvil  contract  founded  on  the  amsent  of  the 
parties,  no  legal  forms  or  religious  solonni- 
ties  are  required  and  no  special  mode  of 
proof. 

"Hence,  at  common  law.  and  in  the  absence  of 
civil  requirements,  a  marriage  might  result  with- 
out formalities,  or  at  least  other  tban  those  re- 
quired ot  the  pArtiet  as  evidence  of  Uieir  assent 
to  the  marriage  contract"  3  Modem  American 
Law,  427;  6  Kent,  Com.  86,  87. 

In  Fender  v.  Segro,  41  Okl.  318,  137  Pac. 
103,  It  was  said  that: 

"Marriage,  it  is  true,  may  be  proved  by  cir- 
cumstantial evidence;  and,  since  the  prwomp- 
tdon  is  in  favor  of  marriage  and  against  con- 
cubinage, the  fact  that  a  man  and  wtHnon  have 
openly  cohabited  as  husband  and  wife  tor  a  con- 
siderable length  of  time,  holding  each  otiier  out 
and  recognizing  and  treating  each  other  as  sodi 
by  declarations,  admissions,  or  ctmdnct,  and 
are  accordingly  generally  reputed  to  be  wach 
amtrng  tfadr  rdstives  and  acqnaintancea  and 
those  who  come  in  omtact  with  them,  may  give 
rise  to  a  presumption  that  they  have  prevtonsly 
entered  into  an  actual  marriage,  alth<Kigh  time 
may  be  no  direct  testimony  to  Uiat  eSect." 

To  the  same  effect  are:  Coachman  v. 
Sims  et  aL,  36  OkL  536. 129  Pac.  845;  Qrick- 
ett  et  oL  V.  Hardin,  159  Pac.  275;  Oarn^ 
T.  Chapman,  158  Paa 

Under  the  rule  laid  down  in  the  foregoing 
authorities,  and  many  more  which  might  be 
cited  to  the  same  effect,  there  Is  no  room 
for  doubt  that  the  plaintiff  In  error  adduced 
at  the  trial  both  direct  and  circumstantial 
evidence  tending  to  establish  her  marriage 
with  the  testator. 

[3,4]  To  support  the  issues  on  their  be- 
half the  defendanta  In  error  introduced  no 
evidence  for  the  purpose  of  discrediting  any 
of  the  witnesses  who  testified  on  behalf  of 
the  plaintiff  In  error,  relying  wholly  for  suc- 
cess upon  evidence  of  the  class  complained 
of  in  the  first  assignment  of  error.  While 
there  Is  considerable  conflict  of  authority  on 
the  question  of  the  admissibility  of  Bodb  tes- 
timony, It  has  be«i  the  settied  law  of  this 
Jurisdiction  for  many  years  that  where  a 
man  and  womtn  cohaUt  tovetber,  -and  the 
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question  to  be  decided  Is  whether  the  char- 
aL*ter  of  her  iatetcourse  with  blm  la  matrl- 
mmilal  or  meretricious,  the  declarations  of 
the  parties  during  such  Intercourse  in  rela- 
tion to  the  nature  thereof  are  adutlsslble  In 
evldoice  as  part  of  the  res  gestie.  Reaves  t. 
Bearee.  16  Okl.  240.  82  Pac.  490,  2  L.  B.  A. 
(N.  S.)  353.  In  Craufurd  v.  Blackburn,  17 
Md.  40,  77  Am.  Dec.  923,  It  was  held: 

"Upon  Question  of  marriage  vet  non,  declara- 
tions of  parties  themselTes,  if  deceased,  that  ther 
were  or  were  not  married,  provided  thej  were 
made  ante  litem  motam,  are  admissible  evidence 
of  the  fact  declared." 

In  tSiat  case  it  Is  also  held: 

"Upon  issue  of  marriage  vel  non  dedaratioos 

of  alleged  busbacd  deceased  that  he  was  never 
married  to  alleged  wife  are  admissible  to  dis- 
prove the  alleged  marriage,  and  likewise  his  will, 
containing  declarations  to  the  same  effect." 

To  the  same  effect  are:  In  the  Matter  of 
Taylor,  8  Paige's  Ch.  (N.  T.)  611 ;  Topper  r. 
Perry,  197  Mo.  531,  93  S.  W.  203,  114  Am. 
St.  Rep.  777;  In  re  Imboden's  Estate,  111 
Mo.  App.  220,  86  S.  W.  263;  Greenawalt  y. 
McEneUey,  85  Pa.  352. 

[51  In  the  last-cited  case  It  was  held: 

"The  admisHona  of  a  party  of  the  fact  of  his 
marriage  are  against  his  interest,  and  when  made 
under  circumstances  of  deliberation  are  enti- 
tled to  great  weight  Denials,  on  the  contrary, 
being  declarations  in  his  own  interest,  are  en- 
titled to  little  weight  in  opposition  thereto." 

[I]  In  Chancey  v.  Whinner?.  47  OIeI.  272, 
147  Fac  103^  Mr.  Justice  Sharp.  In  discuss- 
1ns  a  similar  question,  says: 

"Every  intendment  of  law  is  in-favor  of  mat* 
rimony.  The  law  ia  so  positive  in  requiring  a 
party  who  asserts  the  illegality  of  a  marriage 
to  take  the  burdm  of  proving  it.  that  such  re- 
quirement is  enforced,  even  though  it  involve  the 
proving  a  negative.  When  a  marriage  has 
Deen  shown  in  evidence,  whether  regular  or 
Irregular,  and  whatever  the  form  of  the  proofs 
the  law  raises  a  presumption  of  its  legality,  not 
only  easting  the  burden  of  proof  on  the  party 
objecting,  but  requiring  him  throughout  and  in 
every  particular  plainly  to  make  the  fact  appear, 
against  the  constant  preasore  of  this  presump- 
tion, that  it  is  illunl  and  void.  Nixon  et  al.  v. 
Wichita  I^d  &  GatUe  Co.,  84  Tex.  408,  19  S. 
W.  880." 

Ueasured  1^  the  foj^olng^rule,  It  seems 
to  us  the  defendants  foiled  to  sustain  the 
burden  cast  upon  them  of  plainly  making  the 
fact  appear  that  the  relation  shown  to  exist 
between  the  plaintiff  and  the  testator  was 
meretricious  and  not  matrimonial. 

[7. 1]  We  are  also  of  the  opinion  that  the 
findings  of  fact  and  condudonB  of  law  pre- 
pared by  the  trial  court,  upon  request  of  the 
plaintiff,  were  too  general  to  meet  tlie  re- 
quirements of  the  statute  (section  S017,  Rev. 
Lows  1910).  They  amount  to  no  more  than  a 
general  finding  and  Judgment  in  favor  of 
the  defendants  in  error.  The  object  of  the 
statute  is  to  enable  the  parties  to  bave  plac- 
ed on  the  record  the  facts  upon  which  the 
rights  litigated  depend,  as  well  as  the  con- 
clusions of  law  which  the  court  drew  from 
the  facts  found,  so  that  exception  may  be 


taken,  to  the  views  of  the  trial  court  as  to 
the  law  involved  in  the  trlaL  Allen  v.  Wild- 
man,  38  OkL  652,  134  Pftc.  1102;  Simpson  ' 
Tp.  V.  HUl,  40  OkL  233. 137  Pac.  348 ;  In  re 
Robbins'  Estate^  99  Minn.  236, 109  N.  W.  229. 

Vor  the  reasons  stated,  the  Judgment  of 
the  trial  court  la  reversed  and  the  cause  re- 
manded fbr  a  new  trial.  AU  the  Justices 
concur. 


GOINS  T.  BLACK.    (No.  8142.) 
(Sm»eme  Court  of  Oklahoma.   Dec  11,  1917.) 

(BvlUbua  hv  the  Oourt.) 

1.  JUOTICCS  OF  TOR  PEAOB  «S>71— TBBBPAaS 

— AssBeEuanT  of  Damages— Jtjbisdictioh— 

SlATITIE. 

Where  a  notice  in  writing  has  been  filed  in 
the  office  of  a  justice  of  the  peace  to  view  and 
assess  damages  occasioned  by  trespassing  stock 
under  the  provisions  of  section  IfO,  R.  L.  1910, 
aach  jusUce  of  the  peace  is  not  deprived  of  ju- 
risdiction to  view  and  assess  such  damages  aih 
on  premises  within  his  connty,  by  reason  of  the 
fact  that  such  premises  are  not  within  his  town- 
ship or  justice  of  the  peace  dlstricL 

2.  Justices  of  thk  Peaok  4=s>71--TBEapA88- 
ma  Stock— AssKSSUENT  of  Dauaqes— Jv- 

BISDIcnON. 

Where  a  justice  of  the  peace,  with  whom 
a  proper  notice  to  view  and  assess  damages  oc- 
casioned upon  premises  within  his  county,  un- 
der the  provisions  of  section  153,  R.  L.  19W, 
has  been  duly  filed  and  the  assessment  of  dkm- 
ages  made  by  such  justice  of  the  peace  in  writ- 
ing as  provided  by  section  154,  R.  L.  1910,  la 
entered  upon  his  docket  within  hie  township  or 
district,  upon  his  return  from  such  viewing  of 
the  premiees,  the  fact  that  he  goes  out  of  bis  dis- 
trict in  viewing  the  premises  upon  which  such 
damages  are  alleged  to  bave  been  occasioned 
does  not  render  void  the  assessment  of  damages 
80  made  by  such  justice  of  the  peace. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pawnee  County; 
Conn  Linn,  Judge. 

Action  by  B.  Coins  against  Darld  Black. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Bloke  &  Hozlett,  of  Tulsa,  for  plaintUI  In 
error.  McCollnm  ft  McCollnm,  of  Pawnee, 
for  defendant  in  error. 

RUMMONS.  0.  Hits  action  was  com- 
menced py  the  plaintiff  in  error,  hereinafter 
styled  the  plaintiff,  against  the  defendant 
In  error,  berdna^r  styled  the  defendant,  to 
replevin  certoln  horses,  the  property  of  the 
plaintiff,  the  possession  of  which  it  was  alleg- 
ed the  defendant  unlawfully  detained  from 
the  plaintiff.  The  sole  question  involved  in 
this  appeal  Is  the  Jurisdiction  of  a  Justice  of 
the  peace  to  view  and  assess  the  damages  oc- 
casioned by  trespassing  cattle  upon  premises 
within  his  county,  but  oat  of  the  township  or 
district  for  which  such  Justice  of  the  peace 
was  elected. 

The  record  discloses  that  the  defendant 
was  a  resident  of  Clmnmron  township,  Paw- 
nee county;  that  he  distrained  the 'Worses, 
sought  to  be  r^levlned,  damage  feasant. 


4mi>Por  otkcr  cmw  ets  saina  tqrto  aad  KBT-NTJMBER  la  all  Ker-Nanberaa  Dtgasts  and  InSuas 
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upon  bis  premises  In  Cimmaron  township; 
that  he  nottfle<l  the  plaintiff  of  the  dlstrain- 
tDg  of  said  horses  within  the  statatory  time ; 
and  that  plaintiff  and  defendant  were  un- 
able to  agree  upon  the  amount  of  the  dam- 
ages to  the  defendant  Inflicted  by  said  hors- 
es. Thereupon  the  defendant  flled  a  written 
notice  with  W.  B.  MayQeld,  a  ;}u8tlce  of  the 
peace  of  House  Creek  township.  Pawnee 
county,  In  accordance  with  the  prorlslom  of 
the  statute,  requiring  said  justice  of  the 
peace  to  Tlew  and  assess  the  damages  sns- 
Calaed  by  the  defendant.  The  justice  of  th« 
peace  notified  the  plaintiff  of  the  time  when 
be  would  visit  the  premises  of  defendant  to 
view  and  assess  the  damages.  The  justice  of 
the  peace,  the  plaintiff,  and  the  defendant 
and  another  met  upon  the  premises  of  the 
defendant  at  the  time  fixed  by  the  Justice  of 
the  peace.  The  justice  of  the  peace  viewed 
tbe  premises,  and,  It  seems  from  the  evi- 
dence, announced  that  he  would  fix  the  dam- 
ages sustained  by  the  defendant  at  the  sum 
of  (50.  Thereupon  the  plaintiff  not  having 
satisfied  said  award,  he  directed  the  defend- 
ant to  hold  the  horses  pending  the  posting 
of  tbe  notices  of  sale  required  by  the  statute. 
The  justice  of  the  peace  then  returned  to  his 
office  within  his  township,  entered  upon  his 
docket  the  proceedings  and  his  assessment 
of  tbe  damages  and  the  costs  of  keeping  said 
hones  during  the  pendency  of  the  proceed- 
ings, amounting  to  a  total  of  97B.20,  and  flled 
a  written  copy  of  the  assessment  made  by 
him  with  tbe  oonnty  clerk  as  reqatred  by 
law. 

The  plaintiff  tiben  Instituted  this  acUon  to 
recorer  tbe  possession  of  said  horses,  con- 
tending that  the  Justice  of  the  peace  wm 
without  jurisdiction,  for  tbe  reajton  that  the 
premises  upon  wbicb  tbe  damage  was  done 
were  without  the  township  or  district  of  the 
Justice  of  tbe  peace,  and  therefore  he  was 
withont  jurisdiction  to  view  and  assess  the 
damages,  and  that  the  proceedings  under 
which  defendant  claimed  to  be  entitled  to  re- 
tain possession  of  the  horses  were  wholly 
void.  Plaintiff  relies  upon  tbe  case  of  Lel- 
ber,  Justice  of  the  Peace,  v.  Arganbright,  23 
Okl.  177,  105  Paa  341.  In  that  case  it  is 
Iield  that  a  justice  of  tbe  peace  Is  a  town- 
ship officer  and  is  required  to  reside  and  hold 
his  office  within  the  township  where  elected, 
and  Is  without  Jurisdiction  to  sit,  hear,  and 
determine  an  action  out  of  the  township  or 
district  where  he  Is  elected.  Plaintiff  fur- 
ther contends  that  proceedings  under  the 
herd  law  by  a  Justice  of  the  peace,  are  judi- 
cial, and  that  therefore  tbe  Justice  of  the 
peace  was  wholly  without  Jurisdiction  to  pro- 
ceed under  tbe  herd  law  act  (Laws  1903,  c. 
1),  where  the  damages  occurred  within  his 
county,  but  outside  of  the  township  or  dis- 
trict for  which  he  was  elected. 

[1]  We  think  it  may  be  conceded  that  the 
act  of  a  justice  of  the  peace  in  viewing  and 
assessing  the  damages  occasioned  by  trespass- 


ing animals  and  causing  sncb  animals  to  be 
sold  to  satisfy  such  damages  Is  Judicial  In 
its  nature,  but  It  does  not  necessarily  follow 
that  a  justice  of  tbe  peace  is  wltbont  jurisdic- 
tion to  proceed  under  tbe  proTlsiCHtt  of  tbe 
herd  law  when  tbe  damages  onnplalned  of 
are  upon  premises  wltbln  his  county,  but  out- 
side of  his  township  or  district  Section 
5351,  R.  Ij.  IRIO,  provides: 

"The  jurisdiction  of  the  jtistices  of  tbe  peace 
in  all  civil  mattera  shall  be  coextensive  wlu  the 
county  in  which  they  are  elected.   •  • 

Section  5356  provides: 

"Justices  shall  bave  juriadiction  in  actions 
for  trespass  on  real  estate,  where  damages  de- 
manded for  such  trespass  shall  not  exceed  two 
hundred  dolIarB." 

The  provisions  of  the  herd  law  necessary 
to  be  considered  In  the  determination  of  tbls 
case  are  contained  in  sections  153  and  IM, 
B.  Ij.  1910,  which  are  as  follows: 

"Sec.  153.  Within  forty-«Ight  houn  after 
stock  has  been  distrained,  Sunday  not  being  in- 
cluded, the  party  distrainii^,  or  bis  agent,  shall 
Dotifr  the  owner  of  said  stock,  when  known, 
or,  if  uaknowD,  the  party  having  them  in 
charge;  and  if  said  owner  shall  faU  to  satisfy 
the  person  whose  lands  are  trespassed  upon,  tbe 
party  injured  shall,  within  twenty-four  hours 
thereafter,  notify,  in  writing,  some  disinterest- 
ed justice  of  the  peace  to  come  upon  the  prem- 
ises to  view  and  assess. the  damages.  The  own- 
er of  the  stock  or  tbe  person  entitled  to  the  pos- 
session thereof,  when  known,  shall  be  notified 
in  writing  of  the  time  and  place  when  the  jus- 
tice will  proceed  to  assess  aaid  damages.  Th(* 
justice  shall  within  forty-eight  hours  after  re- 
ceiving such  notice,  Sundays  and  holidays  ex- 
cepted, proceed  to  view  and  assMs  Ae  damages, 
and  a  reasonable  amount  to  be  oald  for  seising 
and  keeping  said  stock,  and  if  tne  person  own- 
ing such  distrained  stock,  fail  to  pay  such  dam- 
ages as  assessed,  the  justice  shall  post  in  three 
conspicuous  places  in  tbe  township  where  such 
damages  were  done,  notices  that  said  atock.  or 
so  much  tiiereof  as  are  nMeasary  to  pay  sorii 
damages,  with  cost  of  sale,  will  be  sold  to  tbe 
highest  l>idder.  Said  sale  shall  take  place  at 
the  enclostire  where  said  stock  were  distrained, 
between  the  hours  of  one  and  three  p.  m.  on 
the  tenth  day  after  the  posting  of  such  notices. 
Sunday  excepted.  Any  money  or  stock  left 
after  satisfying  such  claims  shall  be  returned 
to  the  owner  of  the  stock  sold. 

"Sec.  154.  The  justice  shall  make  bis  assess- 
ment in  writing  and  file  the  same  witb  the 
county  clerk,  to  be  kept  in  his  office.  Any  per- 
son aggrieved  by  the  action  of  the  justice  «n- 
der  thti  article,  may  appeal  therefrom,  as  from 
the  judgment  oC  a  justice  of  the  peace.  The 
person  appealing  shall  file  with  the  justice  of 
the  peace  a  t>ond,  in  a  penalty  double  the  value 
of  the  property  distrained,  or,  if  the  value  of 
the  property  exceed  the  amount  of  damages 
claimed,  then  in  double  the  amount  of  damuKPs. 
with  good  and  sufficient  sureties,  to  be  approv- 
ed by  the  justice  of  tbe  peace,  and  from  and  aft- 
er the  filing  of  the  appeal  bond  the  same  shall 
operate  as  a  supersedeas.  In  case  the  owner 
of  such  stock  be  tbe  appellant  the  same  shall 
be  delivered  to  him.  The  justice  of  tbe  peace 
riiall,  after  the  appeal  is  taken,  certify  aft  the 
original  papers  in  the  case  to  the  court  to  which 
the  appeal  is  taken,  in  the  same  manner  and 
within  the  same  time  aa  in  an  appeal  from  a 
judgment  of  a  justice  of  the  peace." 

It  is  well  established  In  this  Jurisdiction 
that  the  preceding  sections  of  the  statutes 
provide  to  tbe  owner  of  xeel  estat*  twu 
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methods  of  procedare  to  recover  damages  In- 
flicted by  trespaisliv  animals.  Id  EIIIa, 
Sheriff,  T.  SmlHi,  25  Okl.  234,  lOG  Pac.  658, 
Chief  Justice  Kane,  who  delivered  the  opin- 
km  of  the  court,  In  passing  upon  section  11, 
art.  1,  c.  1,  p.  4a,  Laws  1908,  which  is  prac- 
tically Identical  with  section  149,  B.  U  mo, 
says: 

"Where  a  party  elects  to  recover  dama^  al- 
leged to  have  been  incurred  by  the  violation  of 
the  foregoine  provision,  hj  action  at  law,  be 
waives  any  hen  that  might  bare  attached  to  the 
stock  doing  the  injury,  if  be  had  proceeded  to 
distrain  the  trespassing  animals,  so  far  as  a 
piior  incaoibrancer  by  a  chattel  mortgage  was 
cfmcemed." 

In  lAw  V.  Barnes,  30  Old.  15.  U8  Pac.  388, 
Commissioner  Sharp,  who  wrote  the  opinion 
of  the  conrt»  In  construing  these  sections  of 
our  statute  says: 

"  •  *  •  Section  17  expressly  provides  that 
the  owners  of  stock,  prohibited  from  running  at 
large,  shall  be  liable  for  all  damages  done  by 
such  animals  upon  die  land  of  uiother,  and 
provides  two  methods  of  procedore  by  which  the 
damages  may  he  recovered." 

The  defendant  In  the  Instant  case  might 
have  returned  the  horses  to  the  plaintiff, 
and,  If  the  plaintiff  were  a  resident  of  the 
county,  have  maintained  an  action  against 
the  plaintiff  for  the  amount  of  damages 
claimed  In  the  instant  case  before  any  Jus- 
tice of  the  peace  of  the  county.  By  so  pro- 
ceeding the  defendant  would  have  been  en- 
titled to  a  Judgment  for  the  damages  sus- 
tained by  him,  but  he  would  have  lost  his 
Hen  upon  the  horses  for  the  satisfaction  of 
such  damages.  Having  elected,  however,  to 
proceed  to  recover  hla  damages  by  distress, 
and  haWng  submitted  bis  claim  for  damages 
to  a  Justice  of  the  peace  of  a  neighboring 
township,  did  be  thereby  forfeit  the  Hen 
given  him  by  statute? 

So  far  as  we  have  been  able  to  investigate 
this  question  has  never  been  determined  by 
the  courts.  In  the  case  of  Gilbert  v,  Ste- 
phens, 6  Okl.  673,  55  Pac.  1070,  the  question 
Is  sn^ested,  but  Is  not  determined.  It  be- 
ing there  said  by  Justice  Keaton,  who  de- 
livered the  opinion  of  the  court: 

"Immediately  after  which,  as  shown  by  the 
record,  the  following  proceedlngB  were  had: 
Defendant  now  offers  to  show,  by  the  files  of 
the  county  clerk's  office,  and  introduced  in  evi- 
dence the  written  assessment  made  by  the  jus- 
tice of  the  peace  and  filed  there  as  required  by 
law,  to  which  counsel  for  plaintiff  objects  as  in- 
competent. Irrelevant,  ana  Immaterial,  for  the 
reason  that  the  justice  had  no  jurisdiction  to 
act  in  this  case  on  account  of  it  being  outside 
of  bis  township.  Second,  for  the  reason  he  did 
not  have  any  Jurisdiction  for  the  reason  that 
notices  were  not  served  within  the  proper  time. 
Third,  for  the  reason  that  the  pretended  report 
of  the  assessment  is  not  in  proper  form  to  sus- 
tain It,  which  objection  is  sustained,  to  which 
ruling  of  the  court  the  defendant  objects  and 
excepts.  Objection  as  to  form  withdrawn.' 
•  *  ♦  The  reasons  for  the  trial  court's  rul- 
ing in  excluding  the  assessment  made  by  the 
justice,  are  not  discussed  in  the  briefs  and  are 
not  clearly  perceptible  to  us;  however,  as  de- 
fendant has  assigned  no  cross-errors,  this  rul- 
ing cawot  now  be  considered." 


It  seems  that  In  that  case  the  trtal  court 
sustained  the  objectlw  to  the  Introduction  In 
evidence  of  the  aaseasmoit  o<  damaiea  nuule 
by  a  Justice  of  the  peaoe,  among  ofiher  rea- 
sons, because  sndi  Justice  of  the  peace  was 
wltliout  Jurisdiction,  because  he  was  not  a 
Justice  of  the  peace  of  the  township  in  which 
the  damage  was  occasioned.  The  territorial 
Supreme  Court,  without  ^pressing  an  <^bi- 
lon,  doubted  the  suffldmcy  of  that  <^jectl(»u 
This,  as  we  have  said,  la  the  only  light  that 
we  have  been  able  to  find  upon  the  subject  in 
the  adjudicated  cases.  Considering,  however, 
the  language  of  oar  statntes  and  the  purpose 
to  furnish  speedy  and  adequate  relief  to  a 
landowner  injured  by  trespasalnf  animala, 
we  feel  cmVlnoed  Oiat  the  posltton  of  the 
plaintiff  is  n(A  well  taken.  It  does  not  appear 
from  the  record  In  ttie  Instant  case  whether 
or  not  there  was  a  qnallfled  and  acting  jwh 
tioe  of  the  peace  of  (^nnnaron  township ;  but 
It  la  a  matter  of  cmnnKKi  knowledge  that  in 
many  townships  or  Jnatlce  of  the  peace  dis- 
tricts there  Is  no  justice  of  the  peace  qnallfled 
and  acting.  In  such  case.  If  plaintiff  be 
right,  a  landownw  would  be  wlthoat  mnedy 
under  the  proTishms  of  the  herd  law,  wonld 
lose  hla  lien  and  be  left  to  the  doid)tfnl  rem- 
edy of  action,  personal  Judgnmt,  and  exe- 
cuLloo. 

[11  It  remains  only  to  be  conaldefed  wheth- 
er the  case  of  Lell>ar  t.  Arganbrfi^,  Bapn, 
is  ap^eable  to  the  fhcta  In  the  instant  case. 
If  a  Justice  of  the  peaoe,  by  going  to  the 
premises  where  the  damages  were  done  and 
viewing  the  extent  thereof,  was  holding  court 
outside  of  his  township  or  district,  then  he 
was  within  the  rule  laid  down  In  that  case, 
and  without  jurisdiction.  We  incline,  how- 
ever, to  the  view  that  this  provision, being,  a« 
we  have  seen,  one  method  of  recovering  dam- 
ages for  trespass  upon  realty  which  was  in 
the  jurisdiction  of  a  Justice  of  the  peace,  the 
proceedings  were  Instituted  within  House 
Creek  township  by  the  filing  by  the  defend- 
ant of  the  notice  to  the  Justice  of  the  peace 
required  by  law,  and  consummated  by  the  as- 
sessment of  the  damages  entered  upon  his 
docket  by  the  justice  of  the  peace  and  writ- 
ten out  and  flled  with  the  county  clerk  as 
required  by  law,  all  of  which  was  done  with- 
in the  township  of  the  Justice  of  the  i)eace. 
The  going  to  the  premises  of  the  defendant 
In  Cimmaron  township,  and  viewing  the  ex- 
tent of  the  damages,  was  a  mere  incident  to 
the  final  asResf.nient  thereof.  It  will  be  noted 
that  It  Is  provided  In  section  154,  B.  L.  1910. 
i^upra.  that  the  justice  shall  make  his  assess- 
ment In  writing.  The  assessment,  therefore, 
while  the  amount  thereof  might  have  been 
orally  announced  while  the  Justice  of  the 
peace  was  vle\vlng  the  premises  In  Cimmaron 
township,  was  not.  In  contemplation  of  the 
law,  really  made  until  the  Justice. «f  the 
peace  returned  to  bis  office  and  entered  the 
same  upon  Us  docket  in  writing  as  required 
by  law. 
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'  We  think  there  is  much  force  In  tbe  con- 
tention of  counsel  for  defmdant  that  the  pro- 
cedure  of  the  Justice  In  going  to  the  premises 
and  viewing  the  damage  was  analogous  to 
the  view  by  a  jury  provided  for  by  section 
6004,  B.  L.  1010.  In  the  Instant  case,  while 
tbe  justice  of  the  peace  acted  as  both  Jndge 
and  jury,  we  see  no  reason  to  dlstlnsrulsh  be- 
tween a  rlew  taken  by  a  justice  of  the  peace, 
and  a  similar  view  taken  by  a  Jury  Impaneled 
in  an  action  to  assess  the  amount  of  def^d- 
ant's  damages.  In  tbe  absence  of  statute 
It  has  been  frequently  held  that,  in  a  case 
where  a  view  by  a  jury  is  proper,  the  trial 
judge  should  accompany  the  jury  npcm  such 
view.  People  v.  l%om,  156  N.  T.  286,  50  N. 
E.  947,  42  L.  R.  A.  868,  note  page' 381.  We  do 
not  think  it  can  be  successfully  contended 
that  in  an  action  at  law  brought  before  a  jus- 
tice of  the  peace  In  House  Greek  township 
to  recover  damages  demanded  by  defendant 
the  Justice  of  the  peace  conid  not  have  direct- 
ed the  Jury  to  proceed  to  Clmmaron  township 
and  view  the  premises,  nor  would  such  a 
view  constitute  a  holding  of  court  in  Clm- 
maron township.  In  the  instant  case  the  prch 
eednre  was  In  effect  the  same  as  a  view  by 
a  jury.  We  therefore  conclude  that  the  case 
of  Letber  v  Arganbright  Is  not  applicable  to 
the  facts  In  the  instant  case,  and  that  the 
proceedings  taken  by  the  Justice  of  the  peace 
were  not  void  for  want  of  Jurisdiction. 

The  Jndgmoit  of  the  trial  conrt  •hould 
therefore  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


MEWBT  V.  WAI/TERS.    (No.  9496.) 
(St^reme  Court  of  OUahoma.  Jan.  8,  191&) 

(BpUabut  hp  fh0  Court.) 
Appeal  and  Eubob  «=»S96— Tihe  or  Tabunq 

APPEAL-^TATCTB— JtTBISDICTION . 

Wbere  plaintiS  id  error  fails  to  file  his  ap- 

Seal  in  tbis  court  witbia  six  tnouUiB  from  the 
ate  of  tbe  renditicni  of  the  judgment  or  order 
appealed  from,  as  required  by  chapter  18,  Sees. 
Laws  1910-11,  this  conrt  ia  without  JuriadictiffiD 
to  review  the  Judgment. 

Brrrar  from  District  Court,  Pawnee  Coun- 
ty; Conn  Linn,  Judge. 

Acttim  between  T.  B.  Newby,  administra- 
tor of  Qie  estate  of  A.  J.  Yan^ban,  deceased, 
and  LUIle  May  Yanghan  Walters.  Judgment 
for  die  latter,  and  tlie  forma*  brings  error. 
Dismissed. 

Edwin  R.  McNeill,  of  Pawnee,  for  plain- 
tiff In  error.  Claude  C.  McCoUum,  of  Paw- 
nee, and  R.  S.  Cole,  of  Oklahoma  Clty»  for  de- 
fendant In  error, 

OW£N,  J.  Defendant  In  error  moves  to 
di^isa  the  appeal  In  this  case  for  the  reason 
that  the  case-made  and  petition  In  error  was 
not  filed  In  this  court  within  six  months 


after  the  rendition  of  the  judgment  sosgbt  to 

be  reviewed  on  this  appeal. 

It  appears  that  the  moticm  for  new  trial 
was  overmled  and  final  Judgment  remdwed 
In  the  district  ooqrt  on  the  Slat  day  of 
March,  1917,  and  the  petition  in  error,  with 
case-made  attached,  was  filed  In  this  coart 
on  October  6,  1917.  Under  the  provisloDs  of 
chapter  18,  S.  L.  1910-U,  this  court  is  with- 
out jurisdiction  to  review  the  jodgment  of 
the  district  court,  the  case-made  not  having 
been  filed  within  six  months  after  the  rendi- 
tion of  the  Judgment  appealed  from. 

The  aiH>eaI  Is  therefore  dlsmlaaed.  All  tbe 
JnsUccB  conCQT. 


CONTINENTAL   BENEFICIAL   ASS'N  t. 

GRAY.    (No.  8300.) 
CStipreme  Court  of  Oklahoma.    Jan.  8,  1918.) 

(BvUaiua  by  the  Court.) 

Appeal  and  Eftaoa  ^=»306— Tuts  ns  Tak- 
xno  Appeal— ItaBiossAi. 
Where  plaintiff  in  error  falls  to  file  his  ap- 
peal in  this  court  within  six  months  from  the 
date  of  the  rendition  of  the  judgment  at  order 
appealed  from,  as  required  by  dupter  18,  Seas. 
Laws  1910-11,  the  same  wW  be  dismissed  for 
want  of  Jnriadictlon. 

Errmr  from   District  Court,  OUahmna 

County;  George  W.  Clark,  Judge. 

Action  by  Fannie  B.  Gray  against  Oie  Oon- 
tlnental  Beneficial  Association.  JuigmOkt 
for  plaintiff,  and  defendant  brings  error. 

Dismissed. 

Halner,  Bums  &  Toney,  (tf  Oklahoma  City» 
for  plalntlfr  In  error.  T.  J.  McComb  and  Ste- 
phen C  Treadwell,  both  of  Oklahoma  City* 
for  defendant  In  error. 

SHARP,  C.  J.  This  cause  is  before  na  on 
moti<m  of  defendant  In  error  to  dismiss  tbe 
appeal,  on  the  ground  that  the  case-made  and 
petition  in  error  were  not  filed  In  this  court 
within  six  months  from  the  day  on  which  the 
motion  for  new  trial  was  overruled.  It  ap- 
pears from  an  examination  of  the  record  that 
final  judgment  was  entered  and  motion  for 
new  trial  overruled  November  13.  1015.  The 
petition  In  error,  with  copy  of  case-made 
attadied,  was  filed  In  this  cottrt  <n  Hay  15» 
1916. 

On  the  part  of  plaintiff  in  error,  it  is 
claimed  that  the  appeal  was  filed  in  time, 
because,  it  says,  May  14,  1016,  fell  on  San- 
day,  and  hence,  according  to  sections  3032 
and  2037,  Rev.  Laws  1910,  the  petition  in 
error  might  properly  be  filed  on  the  Mondajr 
Immediately  following,  or  May  IStb.  Nei- 
ther of  the  statutes  Is  applicable,  nor  i» 
section  6341,  Rev.  Lawe  1910,  which  provide* 
that  the  time  within  whidi  an  act  Is  to  be 
done  shall  be  computed  by  excluding  the 
first  day  and  including  the  last,  and  that,  U 
the  last  day  be  Sunday,  It  ahall  be  exdndet^ 
for  the  reason  that  the  last  day.  or  Hay  IS, 
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1816,  did  not  tall  on  Sunday,  but.  Instead,  on 
Saturday.  Had  the  last  day  of  the  six 
months'  period,  or  May  13th.  fallen  on  Sun- 
day, the  latter  provision  of  section  6341,  ex- 
cluding Sunday,  would  have  given  the  plain- 
tiff In  error  an  additional  day.  But  as  the 
laat  day  of  the  kIx  months'  period  In  which 
the  proceedings  for  reversing  the  Judgment 
or  final  order  of  the  district  court  (chapter 
18,  Sess.  Laws  1910-11,  p.  35)  was  Saturday, 
May  18th,  it  1b  of  no  consequence  that  the 
following  day  was  Sunday.  Southern  Pine 
Lumber  Co.  v.  Ward,  16  OkL  131,  86  Pat 
4B8;  Thomason  et  al.  v.  ChampUn,  43  Okl. 
86,  141  Pac.  411;  Wahl  t.  White  Sewing 
Mach.  Co.,  45  Okl.  805,  147  Pac.  301. 

The  last  day  for  filing  proceedings  in  er- 
ror In  this  court  being  on  Saturday,  May 
13th,  tb&  court  acquired  no  Jarisdiction  by 
the  filing  of  the  petition  In  error  and  case- 
made  on  Monday,  May  15th,  or  more  than 
six  months  from  the  rendition  of  the  final 
order  complained  of. 

The  a^iDeal  must  therefore  be  dismissed. 
All  ttie  Justices  ccmcnrrlng. 


BAKER  T.  DORSSON.    (No.  7750.) 
(Supreme  Court  of  Oklahoma.    Nov.  Zl,  1917. 
Behearing  Denied  Jan.  22.  1918.) 

(Bifltdbu$  by  th0  OowtJ 

1.  Apfeax,  and  Ebbob  4s;»10(K1(1)— Quxmon 
OP  Fact— Vkbdict. 

Where  there  is  any  comDctent  evidence  rea- 
sonably tending  to  support  the  ver^ct,  the  find- 
ing of  the  Jury  will  not  be  disturbed  by  this 
coart  on  appeal 

2.  Nbw  Tbiai.  ^143(1)  —  Vkbdiot  —  Am- 

DATIXe. 

Affidavits  of  jurors  wiU  not  be  received  to 
impeach  the  verdict  of  the  Jury. 

Sharp,  G.  J.,  and  Thacker  and  Rahiey,  JJ., 
dissentrng. 

Error  fromi  District  Court,  Logan  (bounty; 
A.  H.  Huston,  Judge. 

Action  by  Louis  N.  Baker,  guardian  of  the 
penoD  and  estate  of  Catherine  Rouse,  against 
Julia  Dorssou.  Judgment  for  defendant  and 
plalntUE  brings  error.  Affirmed. 

C.  O.  Horner,  O.  R.  Fegan,  and  T.  G. 
Whltdey.  aU  of  Outhrle.  for  ptalntUf  In  er- 
ror, a  Ol  Smith,  of  Qnthrie,  for  detotdant 
4n  error. 

BBBTT,  J.  This  case  la  a  rait  on  a  note. 
The  defense  was  payment  The  IsBue  rale- 
ed  by  the  pleadings  was  one  of  tact— -wbetli- 
er  or  not  the  note  sued  on  had  been  paid. 
That  issue  was  under  proper  Instructions 
submitted  to  a  Jury,  and  the  Jury  found  the 
Issue  In  tavw  of  the  deftndant. 

£1]  There  was  nracb  confilding  eridence. 
and  we  are  asked  to  weigh  the  evidence  and 
determine  the  issue  therrander  In  favor  of 
the  plaintiff.  This  court  has  time  and  time 
again  said  it  would  not  do  this;  and  we 


again  repeat  the  statement  that  where  there 
Is  any  competent  evidence  reasonably  tend- 
ing to  support  the  verdlt^,  this  court  will 
not  disturb  the  finding  of  the  Jury. 

[2]  2.  It  Is  also  urged  that  the  court 
should  have  granted  a  new  trial  because  of 
alleged  misconduct  of  the  Jury,  which  the 
plaintiff  attempted  to  establish  by  affidavits 
of  certain  members  of  the  Jury  who  tried 
the  facts;  the  affidavits  being  to  the  effect 
that  the  Jury,  during  their  deliberations,  dis- 
cussed certain  facts  which  were  not  in  evi- 
dence. And  plaintiff  relies  upon  Carter 
State  Bank  t.  Ross,  152  Pac  1113,  to  sup- 
port this  contention.  But  in  Egan  v.  First 
National  Bank  of  Tulsa.  169  Pac.  621,  hand- 
ed down  the  13th  day  of  November,  1917, 
not  yet  officially  reported,  Carter  State  Bank 
T.  Ross  was  overruled;  and  the  doctrine 
announced  that  members  of  a  Jury  will  not 
be  heard  to  Impeach  the  verdict  of  the  Jury, 
And  the  law  therein  announced  Is  controlling 
in  this  case. 

Finding  no  reversible  error,  the  judgment 
is  affirmed. 

SHARP,  O.  J.,  and  THACKER  and  RAIN- 
ET,  JJ.,  dissent.  All  the  other  Justices  con- 
cur. 


ATCHISON,  T.  ft  S.  F.  BT.  00.  t. 
ELDBEDGB,  Gouaty  Treasnrer. 
(No.  8461) 

(Supreme  Ooort  of  Oklahoma.   Dee.  11,  1917.) 
(SifUabut  hv  th»  OowrtJ 

1.  Taxation  ^»297  —  Powbbs  of  Oountt 
Excise  Boabd—Stattttes. 

Prior  to  the  passage  of  chapter  226,  p.  412, 
Sess.  Iawb  1917,  the  county  excise  board  was 
without  authority  to  increase  any  estimate  cer- 
tified to  them  by  the  board  of  county  commis- 
sioners, and  taxes  levied  in  pursuaDCe  of  such 
increased  estimate  were  void  to  the  extent  of 
such  excess  over  the  estimate  certified  by  the 
board  of  county  cmnmiBaionera. 

2.  RiOHT  TO  RXICEDT — STATUTES. 

By  section  52,  art.  6,  Wms.  Ann.  Const., 
the  Legislature  is  denied  the  power  to  take 
away  a  cause  of  acti<m  after  suit  is  commenced 
tbereoD,  or  to  destroy  any  existing  defense  to 

such  suit. 

8.  Taxatioit  «=9543(1)— Zixkqal  Tax— Ri- 
co vbbt—Statutbs. 
A  party,  who  alleges  a  tax  to  be  illesal  1^ 
reason  of  some  action  from  which  the  law  pro- 
vides no  appeal,  may  pay  the  full  amount  of 
the  first  half  of  such  tax  at  the  time  and  in  the 
manner  provided  by  law,  and  by  giving  notice 
to  the  officer  collecting  such  taxes,  showing  the 
grounds  of  complaint  and  that  suit  will  be 
brought  to  recover  same,  maintain  an  action 
therefor,  provided  summons  be  served  upon  such 
offlcOT  within  30  days  from  such  payment 

Error  fmn  District  Gonrt,  ElUs  Oonuty; 
T.  P.  Clay,  Judge. 

Action  the  Atdtlsm,  Top^  ft  Santa 
F6  Railway  Company  against  T.  J.  Eldredge, 
County  Treasnrer  of  Ellis  Oonnty.  Demurs 
rer  to  petition  sustained,  and  action  dismissed, 
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and  plaintUV  brings  error.  Reversed  and  re- 
manded, with  directions. 
See,  also.  19ft  Pac.  10S5. 

a  B.  Leedr,  of  Amett,  and  CottlDgham 
&  Hayes  and  (Hiarles  W.  Woods,  all  of  Okla- 
lioma  aty,  for  ttointlff  In  error.  Frank  E. 
Bansdell,  Co.  Atty.,  of  Amett,  for  defend- 
ant In  error. 

HARDT,  J.  This  la  an  ai^wal  from  a  Judg- 
ment of  tiie  district  court  of  Bills  county, 
sustaining  a  dmurrer  to  plalntUTa  petition 
and  dismissing  the  action.  Tbe  Atchison, 
Topeka  &  Santa  Fft  Railway  Company  com- 
menced the  actlcm  against  the  defendant,  as 
county  treasurer  of  Ellis  county,  to  recover 
certain  taxes  paid  under  protest^  7^  petition 
alleged  two  causes  of  action ;  but,  inasmudi  as 
(miy'one  is  discussed  in  the  brief,  we  will  con- 
sider that  one  only. 

[1, 2]  The  board  of  county  commissioners 
made  an  estimate  for  the  salary  fund  in  the 
sum  of  $11,168,  Which  was  raised  by  the  coun- 
ty excise  board  to  the  sum  of  919^>  Plain- 
tiff cfmtCTds  that  the  excise  board  had  no 
authority  to  increase  the  estimate  made  by 
the  board  of  county  commissioners,  and  that 
the  levy  made  In  pursuance  of  the  Increase 
was  excessive  and  illegal.  The  increased 
levy  upon  the  intvorty  at  plaintiUf  In  Ellis 
county  fbr  the  first  half  of  the  year  1915 
amounted  to  9998^  In  tike  case  ot  St  L. 
&  8.  F.  Ry.  Co.  T.  Thompstm,  8B  OkL  1S8, 128 
Pac.  685.  discussing  the  duties  and  powers 
of  tbe  exdse  board,  it  was  said: 

"The  excise  board  is  given  no  authority  to 
make  the  estimate  of  expenses  of  the  town- 
ships or  the  school  districts ;  nor  is  it  author- 
ised to  increase  sudi  estimates  as  made  by  tbe 
munlc^al  auflioritiea.  They  ma;  investigate 
tibem,  and  if  they  ascertain  that  the  estimates 
are  greater  than  will  be  necessary  for  the  pur- 
poses the  statute  oinmerates,  the  excise  board, 
before  appnrriiw  tlum.  may  reduce  the  esti- 
mates. Its  anthoiity  to  levy  taxes  to  raise 
funds  to  meet  the  estimated  expenses  each  year 
is  granted  solely  hj  tbe  statute,  and  the  meas- 
ure of  its  power  relative  thereto  mast  be  found 
in  the  term«  of  the  statute." 

Applying  the  doctrine  of  that  case,  It 
follows,  because  the  excise  board  was  without 
authority  to  Increase  the  estimate  made  by 
tbe  board  of  county  commissioners,  that  any 
Increase  made  by  it  and  any  taxes  collected 
by  reason  thereof  would  be  illegal.  Tbe  I^eg- 
Islature  has  since  seen  fit  to  enlarge  the  pow- 
ers of  the  excise  board  by  conferring  author- 
ity to  Increase  any  estimate  certified  to  them, 
or  to  add  items  thereto  when,  in  Its  opinion, 
the  needs  of  the  rauoidpallty  shall  so  re- 
quire. Section  5,  c.  226,  p.  412.  Sess.  Laws 
1917.  This  section,  however,  has  no  applica- 
tion to  the  situation  here  presented. 

It  is  contended  by  defendant  that  any  il- 
legality in  the  action  of  the  excise  board  was 
cured  by  chapter  38,  p.  101.  Sess.  Laws  191tt, 
which  undertook  to  validate  levies  for  the 
year  In  questlrai.  This  probably  would  con- 
stitute a  complete  answer  to  defendant's  con- 
tention, U  plaintilTs  action  had  not  been 


commenced  before  the  passage  of  the  act  re- 
lied upon;  but,  suit  having  bem  commenced 
before  said  act  was  passed,  the  rights  of 
the  plaintiff  to  the  relief  donanded  could  not 
be  affected  thereby  tmcause  of  section  62, 
art.  5,  Wms.  Ann.  Const.,  whldi  provides: 

"After  suit  has  been  commenced  on  any  caoae 
of  action,  tbe  Leaialature  shall  have  no  power 
to  take  away  snob  cause  of  action,  or  destroy 
any  existing  defense  to  such  suit" 

A  ^milar  situation  was  presented  in  Look 
et  al.,  Receivers,  v.  Starkey,  158  Pac.  918. 
where  the  court  held  that  said  section  of  tne 
Ccmstitutlon  preserved  the  plalntifl*8  right 
of  action  where  suit  had  been  commenced 
before  the  passage  of  the  validating  act  re- 
lied upon. 

[3]  It  is  contended  that  plaintiff  cannot 
maintain  this  suit,  because  It  has  not  com- 
piled with  section  7,  art  1,  c.  240,  p.  S38.  Sess. 
Laws  1913,  which  provides: 

"In  all  cases  where  the  illegality  of  the  tax 
ia  alleged  to  arise  by  reason  of  some  action 
from  wbicb  the  laws  provide  no  appeal,  the 
aggrieved  ptfson  shall  pay  the  full  amoont  of 
tbe  taxes,  at  the  time  and  in  the  manner  pro- 
vided by  law.  •  •  •" 

The  validity  of  this  leglslatlcm  has  been 
upheld,  and  the  remedy  therein  specified  la 
exclusive.  Black  v.  Gelssler,  1£9  Pac.  1124; 
Huber  V.  Akers,  166  Pac.  882. 

The  petition  does  not  allege  the  payment 
of  the  full  amount  of  tbe  taxes  assessed 
against  plaintiff  for  the  year  1915,  but  al- 
leges only  the  payment  of  <Hie-half  tJiereof. 
The  requirement  Is  that  the  aggrieved  party 
shall  pay  tbe  full  amount  of  the  taxes  at  the 
time  and  in  the  manner  provided  by  law, 
and  that  he  Aall  give  notice  to  the  ofllcer 
collecting  the  taxes,  showing  the  grounds  of 
complaint,  and  that  suit  will  be  brought 
for  the  recovery  thereof.  It  Is  made  the  duty 
of  such  collecting  officer  to  hold  such  taxes 
separate  and  apart  from  the  other  taxes  col- 
lected by  him  for  a  period  of  30  days,  and 
If  within  such  time  summons  shall  be  served 
upon  such  officer.  In  a  suit  for  the  recovery 
of  such  taxes  the  sum  shall  be  held  until  tho 
final  determination  of  tbe  suit  Section  1« 
c.  31,  Sess.  Laws  1915,  amending  section  1* 
c.  120,  Sess.  Laws  1910-11.  provides  that: 

"One  half  of  all  taxes  levied  upon  an  ad 
valorem  basis,  for  the  fiscal  year,  ending  June 
30,  1916,  and  for  each  fiscal  year  thereafter. 
Bhall  be  due  on  tbe  first  day  of  November,  and 
unletis  said  one  half  of  said  taxes  so  levied  shall 
be  paid  on  or  before  tbe  first  day  of  Jaaaary. 
the  entire  tax  levied  for  such  fiscal  year  sh^ 
be  delinquent  on  said  date.  If  the  first  half  of 
tbe  taxes,  levied  upon  an  ad  valorem  baaia  for 
any  such  fiscal  year,  shall  have  been  paid  on 
or  before  the  first  day  of  January,  the  second 
half  shall  becotne  delinquent  on  the  15th  day 
of  June  thereafter.  •  • 

Tills  section  made  the  first  half  of  said 
taxes  due  on  tbe  1st  day  of  November,  but  did 
not  declare  when  the  other  half  should  be 
due;  but,  if  the  first  half  was  not  paid  by 
the  first  day  of  January,  then  tbe  entire 
amount  became  delinquent  on  said  date,  but 
upon  payment  of  the  first  half  on  or  before 
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the  1st  day  ot  J&naaxy  tbe  remainder  did 
not  become  dellnqneDt  until  tbe  15th  day  ot 
June  thereafter.  If  defendant's  constniC' 
tlon  of  the  statute  be  correct,  before  nlaln- 
tltr  could  maintain  this  suit,  the  entire 
amount  of  the  assessment  must  have  been 
paid,  because,  unless  this  was  done,  neces- 
sarily an  action  would  have  to  be  maintained 
for  each  separate  half  within  SO  days  after 
its  payment,  for  the  requirement  of  section 
7,  art.  1,  c.  240,  Sess.  Laws  1918,  Is  that  snm- 
mons  must  be  served  upon  the  officer  col- 
lecting the  taxes  within  30  days  from  tbe 
payment  thereof.  The  plaintiff  was  entitled 
to  pay  tbe  first  half  of  tbe  taxes  assessed 
against  Its  property  on  or  before  the  Ist  day 
of  January,  1916,  and  upon  payment  thereof. 
If  it  desired  to  bring  an  action  therefor,  was 
required  to  give  notice  at  tbe  time  of  pay- 
ment of  its  intention  to  do  so,  and  cause  sum- 
mons to  be  served  upon  the  officer  collecting 
such  taxes  within  80  days  from  the  pay- 
ment thereof.  If  the  first  half  of  the  taxes 
were  paid  by  the  1st  day  of  January,  and 
plalntltC  availed  itself  of  the  privilege  ac- 
corded to  pay  the  other  half  by  the  15th 
day  of  June,  then  an  action  could  not  be 
brought  for  the  recovery  of  any  part  of  tbe 
first  half;  for,  if  the  actlcxi  therefor  could 
not  be  commenced  until  after  tbe  payment^ 
of  the  second  half,  taking  tbe  first  part  of 
said  section  7,  art  1,  c.  240,  Sess.  Laws  1913, 
alone,  it  might  justify  the  conclusion  that 
the  Legislature  Intended  that  the  entire 
amount  of  the  assessment  should  be  paid, 
yet,  c<Hiriderlng  this  section  In  connection 
with  section  1  of  chapter  31,  Sess.  Laws  1015, 
giving  tbe  taxpayers  the  privilege  of  pay- 
lag  taxes  assessed  against  them  In  two 
payments.  It  would  seem  that  the  correct 
interpretation  would  be  that  the  party  may 
pay  tbe  full  amount  of  tbe  installment  due  at 
the  time  and  In  the  manner  provided  by  law. 
which  In  this  Instance  would  be  that  the  first 
Imlf  of  the  amount  assessed  should  be  paid 
on  or  before  the  1st  day  of  January,  1916, 
and  that  action  should  be  commenced  for. 
the  recovery  thereof,  and  summons  served 
upon  the  officer  collecting  same,  witUn  80 
days  from  the  date  of  payment. 

Under  this  view  of  tbe  law,  tbe  court  erred 
In  sustaining  tbe  demurrer,  and  tbe  Judgment 
is  reversed,  and  tbe  cause  remanded,  with 
instructions  to  reinstate  the  case  and  over- 
rule the  demurrer  to  plaintUTs  petition.  All 
the  Justices  concur. 


PRICE  et  aL  v.  HOLLOW  et  al.    (No.  S373.) 
(Supreme  Court  of  Oklahoma.    Jan.  8,  1018.) 
(SvUdbuM  by  the  Court,) 

MORTGAOES  ^S»8199)  —  RlLBASI  BT  QDIT- 
CUUC  DkKD— SUFFICmHCT  OF  EVinSNCB. 
The  evidence  in  this  case  examined,  and 
held  aafficlent  to  support  the  judgment  of  the 
trial  court,  and,  as  there  are  no  other  errors 
•Mlgncd  and  urged,  cause  is  affirmed. 


Commissioners*  Opinion,  Division  No.  S. 
Error  from  District  Court,  Pontotoc  County ; 
Charles  T.  Barney,  Judge. 

Action  by  W.  C.  RoUow  against  J.  F. 
Price,  Curtis  Grayson  and  wife,  and  others. 
Judgment  for  plalnUfT,  and  certain  defend- 
ants bring  error.  Affirmed. 

F.  P.  Idenallen  and  W.  F.  Schnlte,  bot3i  of 
Ada,  for  plalntifrs  In  ferror.  C.  F.  Green,  of 
Ada,  for  defendant  In  error  Bollow. 

PRTOR,  C.  This  action  was  commenced  In 
the  district  court  of  Pontotoc  county  by  W. 
C.  RoUow  against  J.  F.  Price  and  others  to 
recover  tbe  balance  due  on  a  certain  promis- 
sory note  given  to  tbe  said  W.  C.  RoUow  by 
Curtis  Grayson  and  wife,  Julia  Grayson,  and 
to  foreclose  a  mortgage  on  a  certain  20-acre 
tract  of  land  lying  in  Pontotoc  county  given 
by  Curtis  Grayson  and  Julia  Grayson  to  se- 
cure the  payment  of  said  note.  There  were 
several  parties  defendants  In  tbe  trial  court, 
but  the  Judgment  of  the  trial  court  Is  ac- 
cepted as  a  final  adjustment  of  all  the  rights 
of  the  parties  except  as  to  tbe  controversy 
between  W.  O.  Rollow,  one  of  tbe  defendants 
in  error,  and  J.  F.  Price,  one  of  the  plaintiffs 
In  error.  W.  C.  RoUow  will  be  referred  to  as 
plaintiff,  and  J.  F.  Price  as  defendant,  as 
they  appeared  in  tbe  trial  court 

Tbe  plalntlfC  states  In  bis  petition  that  on 
the  16th  day  of  November,  1909,  Curtlsv 
Grayson  and  Julia  Grayson  executed  and 
deUvered  to  him  their  promissory  note  in  tbe 
sum  of  $100,  bearing  interest  at  10  per  cent, 
per  annum,  due  January  1,  1910;  that  said 
note  was  given  for  the  balance  of  the  pur- 
chase price  of  a  certain  tract  of  land,  which 
Is  described  in  tbe  petition,  at  tbe  same  time 
tbe  defendants  Curtis  Gray  son  and  wife  gave 
plalntlCT  a  mortgage  on  said  lands  to  secure 
payment  of  said  note;  that  at  the  com- 
mencement of  tbe  suit  there  wag  due  on  said 
note  1^.80,  with  Interest  He  asked  that  he 
have  Judgment  for  said  amount  and  a  rea- 
sonable attorney  fee  against  Orayson  and 
wife.  A  foreclosure  of  said  mortgage,  and  also 
that  the  defendant  Price  be  summoned  Into 
court  and  required  to  set  up  whatever  claim 
of  right,  title  and  Interest  he  may  have  In 
said  land.  The  answer  of  the  defendant 
Price  la  in  effect  a  general  denial,  and  a 
denial  that  the  platotiff  has  any  right,  title, 
or  interest  In  the  premises  In  controversy, 
and  It  further  alleges  that  he  Is  the  owner 
of  said  premises  by  Tlrtne  of  two  deeds,  one 
a  quitclaim  deed  executed  and  delivered  to 
him  by  the  plaintiff,  Ronow,  and  bis  wife,  on 
or  abont  the  22d  day  of  Deoembet,  1909,  and 
another  executed  by  Curtis  Orayson  and 
wife  to  tli^  defendant,  Price,  on  or  about 
tbe  26th  day  of  Febmary,  1910.  The  plain- 
tiff, for  reply  to  the  defendant's  answer,  al- 
leges Uiat  the  quitclaim  deed  set  out  In  the 
answer  of  the  defendant  was  obtained  from 
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the  plaintiff  and  his  wife  by  frand;  that 
the  defendant  represented  to  the  plaintiff 
that  he  desired  the  quitclaim  deed  for  the 
purpose  of  straightening  up  hta  title  to  the 
said  premises,  In  order  that  the  defendant 
might  procure  a  loan  on  said  premises,  and 
that  the  quitclaim  deed  was  not  to  be  under- 
stood to  release  the  mortgage  to  plaintiff  on 
said  premises ;  that  said  quitclaim  deed  was 
given  without  any  consideration  whatever; 
that  the  said  Price  promised  to  pay  off  said 
note  and  mortgage  when  he  secured  said 
loan.  On  these  Issues  there  was  Judgment 
In  favor  of  the  plaintiff  against  Curtis  Gray- 
son and  wife  for  the  amonnt  sued  for,  and 
for  foreclosure  of  the  mortgage  on  said 
premises.  From  this  Judgment  the  defend- 
ant Price  appeals. 

The  only  question  Involved  on  appeal  Is  a 
question  of  fact,  and  the  question  for  deter- 
mination here  is  whether  or  not  the  Judg- 
ment of  the  trial  court  is  contrary  to  the 
weight  of  the  evidence.  The  question  of  fact 
between  the  plaintiff  and  the  defendant  in 
the  trial  court  was  whether  or  not  the  quit- 
claim deed  given  on  the  22d  day  of  ' Decem- 
ber, 1900,  by  the  plaintiff  to  the  defendant, 
released  and  relinquished  the  mortgage  of 
the  plaintiff.  The  evidence  of  both  the  plaln- 
tUC  and  the  defendant  establishes  without 
contradiction  that  said  quitclaim  deed  was 
executed  and  delivered  by  the  plaintiff  to 
the  defendant  without  any  consideration 
whatever ;  that  It  was  given  by  the  plaintiff 
to  the  defendant  to  clear  up  the  title  of  the 
defendant  to  said  premises,  for  the  purpose 
ot  enabling  the  defendant  to  procnre  a  loan 
on  said  premises;  that  It  was  agreed  be- 
tween the  parties  at  the  time  of  the  delivery 
of  a^d  quitclaim  deed  that  It  should  not  af- 
fect Qie  plalntUTfl  mortgage  or  operate  to  re- 
lean  the  same.  A  thorough  and  careful  ex- 
amination of  the  evidence  discloses  Uie  tact 
that  ttie  Judgment  of  the  trial  court  is  not 
oontriLzy  to  the  weight  thereof,  and.  as  there 
are  no  oQier  assignments  of  error  presented 
for  consideration,  it  most  be  held  that  the 
Judgment  of  tiie  trial  court  la  correct 

Therefore  the  Judgment  of  the  trial  court 
should  be  affirmed. 

PEQEt  CDBIAH.    Adopted  In  whole. 


WIUJAMS  T.  HcGlLL  et  aL   (No.  S31T.) 
(Sopreme  Court  ot  Oklahoma.    Jan.  8,  1918.) 

(B»ll9biu  bif  the  Court.) 

1.  Taxation  4^701— Deunquimct— Penal- 
ty—Notim. 
Giving  notice  by  the  county  treasurer  to 
the  owner  of  the  amount  of  taxes  due,  provided 
by  section  2,  c  78,  Sesa.  I<awB  IdlO,  as  amend- 
ed hy  section  1.  c  120,  Soas.  Laws  1910-U, 
deteiwinas  tbe  deUnqueiicy  of  the  taxes,  and  is 
essentiu  to  the  accrual 'of  the  penalty  and  the 
collection  of  the  same 


2.  TAZanoir  <s»840— Tax  Dbd— Yauoxtt— 
Pbhaut  fob  Deuhquknct. 
Where  such  notice  has  not  been  given,  a 
tax  deed,  which  includes  the  j>enalty  for  de- 
linquency with  the  taxes  due,  altboagh  other- 
wise regnlarly  lamed,  is  naaatfaoiixed  and  in- 
effeetuaL 

Commissioners'  Opinion,  DlvlcAon  No.  2. 
Error  tram  District  Court,  Logan  Conutj; 
A.  H.  Hnston,  Judge 

Action  by  P.  U  Williams  against  Snoai 
McGlll  and  oQierB.  Judgment  tat  defood- 
ants,  and  plaintiff  brings  error.  Affirmed. 

Tlbbetts  ft  Green,  of  Guthrie,  for  plalntifl 
in  error.  B.  L  Sadler,  of  Gnthri^  for  de- 
fendants In  eeroT. 

GALBRAITH,  C.  This  Is  an  appeal  from 
the  Judgment  of  the  trial  court  rendered  In 
an  action  of  ejectment  commenced  the 
plaintiff  In  error  against  the  defendants  In 
error,  to  quiet  title  to  and  for  the  posses- 
sion of  lot  24  in  block  84  In  the  city  of  Guth- 
rie, the  legal  and  equitable  title  to  which  the 
plaintiff  asserted  ownership  by  virtue  of  a 
tax  deed  Issued  to  him  by  the  treasurer  of 
Logan  county  on  February  17,  1915,  upon  a 
certificate  of  purchase  Issued  to  the  county 
upon  a  sale  for  delinquent  taxes  on  said  lot 
for  the  years  1911,  1912,  and  1913.  and  as- 
signed to  the  plaintiff.  Hie  defendant  in 
error  UcGUl  was  the  tenant  and  in  the  pos- 
session of  the  proper^  under  Solomon  S. 
Jones,  the  owner.  The  defendants  In  emu- 
Interposed  a  donurrer  to  the  petition  which 
was  overruled,  and  then  answered,  denying 
the  ownersMp  of  the  plaintiff,  although  ad- 
mitting the  issuance  of  the  tax  deed  to  him, 
but  alleging  that  no  written  notice  had  been 
given  him  as  owner  of  the  amonnt  of  the 
taxes  prior  to  declaring  the  same  delinquent, 
as  provided  by  law,  and  that  the  penalttes 
attached  for  delinquent  taxes  for  one  or 
more  years,  for  which  the  property  was  scdd, 
were  Included  In  the  amount  of  the  taxes, 
and  that  therefore  the  sale  was  unauthor- 
ized, and  the  deed  was  wrongfully  Issued 
and  void,  and  tendered  the  amount  of  the 
taxes  that  had  been  paid  by  ttia  plaintiff  In 
error  and  paid  the  same  into  court  A  Jury 
was  waived,  and  the  cause  was  tried  to  the 
court  The  court  found  that  no  notloe  had 
been  given  the  owner  of  the  amount  of  ttle 
taxes  due  by  him»  and  rendered  Judgment  In 
favor  of  the  plaintiff  in  emnr  for  the  amount 
of  the  taxes  paid  him,  and  the  amount 
paid  Into  court  the  defendant  in  enot^ 
and  assessed  the  costs  against  the  plaintiff, 
dismissing  the  defendants  wittiout  day.  From 
that  Judgment  the  jdaintlfl  In  error  ap* 
peals,  and  the  «ily  assignment  argued  In 
the  brief  U  that  the  Judgment  oC  ttae  trial 
court  is  contimry  to  the  erldflBos. 

11,2]  It  appears  ftom  fba  eridoioa  Oat 
the  name  "Jtmes"  q»peared  on  Qw  tax  nrtls 
opposite  lot  24,  block  64,  and  It  was  not  dis- 
puted that  Solomon  8.  Jones  was  the  owner 
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of  tbe  lot  "Be  tesUfled  that  the  treasorer 
did  not  give  him  the  written  notice  of  the 
amount  of  the  taxes  prior  tx>  November  Ist, 
of  the  respective  years  for  which  tbe  taxes 
were  claimed.  The  treasurer  testified  that 
be  did  not  give  Jones  notice,  but  that  he  had 
instrncted  his  deputy  to  notify  all  taxpayers, 
and  the  deputy  testified  that  be  attempted  to 
give  notice  to  all  property  owners,  although 
he  was  not  posltiTe  that  he  bad  notified  Solo- 
mon S.  Jones  of  tbe  amount  of  tbe  taxes 
due. 

The^eTidenoe  supports  the  finding  of  tbe 
trial  court,  and  for  that  reason  the  assign- 
ment of  error  is  not  well  taken.  Hxe  evi- 
dence dearly  fails  to  show  that  the  prc^rty 
owner  was  given  the  written  notice  of  the 
amount  of  the  taxes  as  required  by  the  stat- 
ute. This  court  has  held  that  it  Is  "the  giv- 
ing of  the  notice,  that  permits  the  collection 
of  this  penalty  and  determines  the  delin- 
quency of  the  taxes."  City  National  Bank 
of  MadlU  V.  Oayle,  165  Pac.  652.  It  Is  not 
disputed  that  98  of  the  amount  of  the  taxes 
recited  In  tbe  deed  was  for  penalty  claimed. 
Having  failed  to  give  the  notice  as  required 
by  section  7397,  Bev.  L.  1910,  no  penalty  at- 
tached for  failure  to  pay  the  taxes  and  tbe 
treasurer  had  no  right  to  Include  this  i>enal- 
ty  In  the  amount  claimed  for  taxes,  and  hav- 
ing done  80  the  deed  was  unauthorized  and 
void.  Cl^  National  Bank  of  MadiU  v.  Gayle, 
snpra;  Trimmer,  Treas.  v.  Bennie,  43  Okl. 
162,  141  Pac.  784;  Dawson  T.  Anderson,  38 
bkl.  167,  132  Paa  666. 

The  court  would  have  been  authorized  in 
canceling  the  plaintiff's  tax  deed  upon  the 
proof  submitted,  by  the  decision  of  this  court 
in  Dawson  v.  Anderson,  supra,  provided  tliat 
d^eudant  had  prayed  for  such  relief  In  his 
answer,  and  since  tbe  Judgment  rendered  by 
the  trial  court  was  to  this  effect,  it  is  sup- 
ptoted  by  autbwi^,  and  should  be  affirmed. 

PBB  ODBIAIL  Adc»pted  In  wtaoteu 


TOWN  or  COMANCHE  v.  FERGUSON, 
Ooantj  Treasurer.    (No.  93i3.) 
(Supreme  Court  of  OUahcKDa.    Dec.  4,  1917.) 

1.  HlOHWATB  «=3»180— BOAD  TAX  —  AFPUOA- 

noN  OF  Statute. 
Section  433,  Bev.  L.  1910,  applies  to  road 
taxes  collected  from  residents  of  any  incori>orat- 
ed  rity  or  town,  and  on  account  of  real  or  per- 
sonal property  ntuated  in  said  town,  levied  for 
town  purposes,  but  does  not-  apply  to  taxes 
levied  by  the  county  authwitles  for  a  county 
road  and  bridge  fund. 

2.  BTATuna  «s»22S— GeNantJCiiOR^lNoON- 
siannoT— SmoT. 

Where  two  statates  cover,  in  whole  or  In 
part,  the  same  matter,  and  are  not  absolutely 
irreconcUable,  the  duty  of  the  court— no  pur- 
pose to  repeal  being  clearly  expreraed  or  mdl- 
catcd— is,  ii  posribU,  to  give  effect  to  both.  The 
construction  is  to  be  on  the  entire  statute,  and 


whwe  one  part  ts  susceptible  of  two  constrac- 

tioQS,  and  the  lan^age  of  auother  part  Is  clear 
and  definite,  and  u  consistent  with  one  of  such 
constmctionH  and  onnoeed  to  the  other,  that  con- 
Btruction  which  will  render  all  sections  of  the 
statute  haroMnuons  most  be  adopted. 

Error  from  District  Court,  Stephens  (boun- 
ty; Cham  Jones,  Judge. 

Mandamus  by  the  Town  of  Comanche,  bj 
3.  A.  McAfee,  Town  Treasurer,  against  A.  B. 
Fergnstm,  County  Treasurer,  Stephens  Coud- 
ty,  Okl.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

J.  P.  Speer,  of  Comanche,  for  plaintiff  in 
error.  H.  W.  Sltton,  Co.  Atty.,  and  C.  M, 
Anderson,  Assk  Ca  Atty.,  both  of  Duncan, 
for  defendant  In  ernff, 

OWBN,  J.  This  action  was  brought  by 
plalntlff  In  error,  In  the  district  court  of 
Stephens  county,  for  writ  of  mandamus  to 
compel  the  county  treasurer  to  pay  to  the 
treasurer  of  tbe  town  of  Comandie  that  por- 
tion ot  fbe  county  road  and  bridge  fund  col- 
lected from  taxatim  of  residenta  and  proper^ 
ty  located  In  the  town  of  Comawdie.  Judg- 
ment below  was  tbr  Uie  defendant,  denying 
tbe  writ.   Plaintiff  appeals. 

Tbe  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  It  appears  that 
the  county  excise  board  of  Stephens  county 
made  a  levy  of  1^  mills  against  the  real  and 
persona]  property  In  said  county  for  a  gen- 
eral road  and  bridge  fund  for  the  year  1916; 
that  the  excise  board  also  made  a  levy  of 
16.7  mills  against  the  property  In  tbe  town 
of  Comanche  for  town  purposes,  and  that  the 
money  collected  by  the  county  treasurer  from 
this  levy  for  town  purposes  had  been  turned 
over  to  the  town  treasurer;  that  the  fund 
complnlnpd  of  In  the  petition  la  that  portioiv 
of  the  county  levy  for  the  general  road  fund 
of  the  county  collected  from  the  residents 
and  property  within  the  town. 

[1,2]  Counsel  for  plaintiff  In  error  insists 
that  tbe  language  "All  road  taxes  collected," 
etc.,  found  in  section  433,  Rev.  L.  1910,  ap- 
plies to  all  road  taxes  collected  from  res- 
idents of  the  town  whether  the  levy  be  for 
town  purposes  or  for  county  putposes.  If  we 
are  to  look  no  further  than  to  a  superficial 
reading  of  this  one  section  we  might  agree 
with  this  contention.  It  is  a  well-settled  rule 
that  one  section  of  tbe  statute  must  be  'con- 
strued with  reference  to  the  other  secUms  of 
the  statute  laws  of  tbe  state.  And  where  two 
statutes  cover,  in  whole  or  In  part,  tbe  same 
matter,  and  are  not  absfdntely  Irreijondlable. 
the  duty  of  the  court—no  purpose  to  repeat 
being  clearly  expressed  or  Indicated — ^Is,  if 
possible,  to  give  effect  to  both.  In  re  Appllca- 
Uon  of  State  to  Issue  Bonds.  33  Okl.  797, 127 
Pac  1065;  Frost  v.  Wenle,  167  U.  S.  46,  16 
Snp.  Ct  532,  89  U  Ed.  614;  Black  on  Itater. 
of  Laws,  325;  Sootherland,  Stat  Oonat  ISa. 
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The  constrnctlon  Is  to  be  on  the  entire  stat- 
ute, and  where  one  pnrt  Is  susceptible  of  two 
constructions,  and  the  lauguaj^e  of  another 
part  is  clear  and  definite,  and  Is  consistent 
with  one  of  such  constmctlons  and  opposed 
to  the  other,  that  construction  which  will 
render  all  sections  of  tlie  statute  harmonious 
iDUSt  be  adopted.  Alexander  v.  Worthlngton, 
6  Md.  471;  Lee  v.  Roberts,  3  Okl.  106,  41  Pac. 
595:  Raillffi  V.  Fleener,  43  Okl.  602,  143  Pac. 
1061. 

Section  7378,  Rev.  L.  1910,  In  providing  for 
an  estimate  for  the  county  levy,  requires  the 
estimate  to  be  itemized  so  as  to  show  the 
amount  estimated  to  be  necessary  for  roads 
and  bridjtes.  Section  6  of  afticle  2,  c.  173, 
S.  L.  1915,  provides: 

"All  moneys  received  by  the  board  of  county 
commissioners  (or  road  and  bridge  purposes 
shall  be  paid  out  only  on  order  of  said  board, 
for  the  parehaae  of  tools,  machinery  and  equip- 
ment, or  for  work  done  on  the  state  road  sys- 
tem, or  for  tile  and  tiling,  or  for  bridges  and 
culverts  throughout  the  county." 

Another  well-settled  rule  of  construction  of 
statutes  Is  that  each  section  of  the  statute  Is 
to  be  understood  and  must  be  construed  with 
due  regard  to  the  context.  We  find  section 
433  In  article  1  of  chapter  10  relating  to 
dtles  and  towna.  Applying  the  settled  rules 
of  constructlcoi  to  the  three  sections  of  the 
statute  mentioned,  we  must  conclude  tliat 
section  433  applies  to  road  taxes  levied  by 
the  town,  or  for  town  purposes,  and  that  the 
last  two  named  sections  refer  to  the  county 
levy  for  county  purposes.  Under  this  con- 
struction there  is  no  conflict  between  these 
sections.  Their  objects  are  different,  and  the 
language  of  each  is  therefore  restricted  to 
its  own  object  or  subject  The  case  of  In- 
corporated Town  of  Valllant  t.  Mills,  28  Okl. 
811,  lie  Pac.  190,  relied  upon  by  plaintiff  in 
error,  la  not  In  putnt  and  not  controlllnis  here. 
In  tliat  case  Mr.  Justice  Kane,  speaking  for 
the  court  said: 

"The  question  before  this  court  Is  •  •  ♦ 
what  disnnsition  must  be  made  of  the  funds 
collectPtl  from  the  taxation  assessed  by  such  in- 
corporated towns  for  streets  and  highway  pui^ 
poses." 

Section  433  of  the  statutes  above  referred 
to  has  no  application  to  the  funds  assessed 
by  the  county  for  county  puriwses. 

The  judffnient  of  the  lower  conrt  is  af- 
flrmcd.  All  the  Justices  conctir. 


BARTLETT  et  al.  v.  ATKINS  et  al. 
(No.  6970.) 

(Supreme  Court  of  Oklahoma.    Jan.  8.  101&) 
(SifOaUu  bv  the  Court.) 

Appeal  a:^d  Erbob  «»7S1(21.  877(3)— Warr 
OF  Errob— AasnACT  Questions— Dunins- 
Ai>— Pabties. 
When  the  issue  or  ji^uea  in  a  case  cease  to 

be  concrete  and  real  and  become  abstract,  so 
that  the  adjudlrntion  brought  to  this  court  for 


review  does  not  and  cannot  affect  any  diim  of 
right  in  respect  to  the  subject  of  the  same  ad- 
verse to  that  of  the  party  in  whose  &TOr  the 
judgment  or  decree  was  entered,  the  petition  ia 
error  will  ordinarily  be  dismissed. 

(a)  Where  a  party  as  plaintiff,  daimlnc  to  be 
the  sole  beir  ox  an  intestate,  brings  an  acdoo 
as  such  heir  for  the  recovery  of  and  to  remove 
a  cloud  of  purported,  but  forged,  conveyances 
from  Buch  property,  and  accordingly  recovers 
judgment  against  the  parties  t-iatnAng  under 
such  conveyancea,  who,  although  not  in  fact 
privies  in  respect  to  any  right,  title,  or  interest 
held  by  the  plaintiff'e  sister,  defend  in  part  up- 
on the  grounds  that  the  plaintiff's  sister,  who 
is  not  a  party  and  whoae  rights  in  reneec  to 
the  property,  if  any,  cannot  be  affected  by  such 
adjudication,  Is  the  sole  heir  of  such  intestate, 
and  where,  after  some  of  such  defendants  bring 
the  case  t»  this  court  for  review,  tbey  admit 
in  effect  that  euch  oonveyaaces  were  forged,  and 
that  they  never  had  any  right,  title,  or  interest 
in  or  to  such  property,  the  issue  between  the 
parties  affected  by  the  Judgment  is  not  concrete 
and  real,  but  is  abstract,  and  the  petition  in  er- 
ror will  therefore  be  dismissed. 

(b)  Parties  admittedly  having  no  right,  titles 
or  interest  in  or  to  the  subject-matter  in  litiga- 
tion are  not  entitled  to  have  an  adjudication  of 
the  issues  in  the  trial  court  reviewed  in  this 
court  upon  the  grounds  that  the  judgment  is 
void  as  against  a  person  who  was  never  a  par- 
ty to  the  case,  and  whose  H^ts,  it  any,  can- 
not be  affected  by  the  adjudication. 

Tunm,  J.,  dissenting. 

Error  from  District  Court,  Greek  County: 
Wade  S.  Stanfield.  Judge. 

Action  by  Xancy  Atkins,  by  her  guardian, 
Mlcco  T.  Harjo,  against  H.  U.  BarUett.  .V. 
A  Hammer,  the  Gypsy  Oil  Cktmpany,  Wil- 
liam S.  Murphy,  Wilber  M.  Norris,  W.  II. 
Walton,  and  Ellis  H.  Hammet  to  recover 
real  property  and  remove  cloud  from  title  of 
same.  Judgment  for  plaintiff,  and  H.  U. 
Bartlett,  A.  A.  Hammer,  and  the  Gypsy  Oil 
Company  bring  error.  Petition  In  error  di«> 
ml£sed. 

Poe,  Hlndman  ft  Lundy  and  I*  M.  Poe, 
all  of  Tnlsa,  E.  C.  Banford,  of  Seattle, 
Wash.,  and  C.  B.  Stuart,  of  Oklahoma  City, 
for  plaintiffs  in  error.  N.  B.  Maxey  and  Mal- 
colm E.  Rosser,  both  of  Muskogee,  for  de* 
fendanta  in  error. 

TRACKER,  J.  Nancy  Atkins,  the  defend- 
ant  in  error,  an  incompetent  person,  by  her 
guardian,  Micco  T.  Hnrjo,  on  July  23.  1013, 
commenced  thia  action  agalnaf:  H.  V.  Bartlett, 
A.  A.  Hammer,  and  Oypsy  Oil  Company, 
plalnttflfa  In  error,  and  against  wnilam  S. 
MurjAy,  WUber  M.  Norris,  W.  W.  Walton, 
and  Ellla  H.  Hammet,  defendants  In  error* 
for  the  recoTcry  of  and  to  remove  the  cloud 
of  certain  purpolrted,  but  forged,  Gonveyancea 
from  the  following  described  "allotted"  real 
property  situated  In  Greek  county,  to  wit: 
The  S.  W.  V4  of  the  N.  W.  %  of  section  4, 
and  the  S.  W.  U  of  the  N.  E.  ^  and  lot  2  of 
section  5,  and  also  lot  4  of  section  4,  town- 
ship 18  north,  range  7  east 

The  plaintiff,  clalndng  to  be  the  mother 
and  sole  heir  of  the  allottee,  who  was  enn^- 
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ed  as  Thomas  Atkins,  and  whom  mother's 
name  was  entered  i^ran  the  rolls  as  Minnie 
Atkins,  recovered  judgment  and  decree  in 
June,  1914,  and  the  defoidaats  Bartlett, 
Hammer,  and  ttie  Oypsy  Oil  Company,  al- 
though now  admitting  In  effect  that  8u<^ 
conveyances  were  forged,  and  that  they  nev- 
er had  any  right,  title,  or  Interest  In  or  to 
this  property,  have  brought  this  case  to  this 
court  for  review,  because,  as  they  say,  the 
Judgment  purports  to  adjudicate  Nancy  At- 
kins' claim  of  right  and  title  not  only 
against  themselves,  but  against  her  sister, 
Minnie  Atkins,  who,  as  all  the  parties  agree, 
has  never  been  a  part^  to  this  case,  and  that 
the  Judgment  and  decree  is  void  as  to  her. 

In  view  of  the  admission  of  the  plaintiffs 
in  error  that  they  now  claim  no  right,  title, 
or  interest  in  or  to  the  property  in  question, 
and  in  view  of  the  further  fact,  admitted  by 
all  parties  to  this  case,  that  no  rUht,  title, 
or  Interest  of  Minnie  Atkins,  nor  ot  any  one 
claiming  under  her,  is  or  could  be  affected 
by  the  Judgment  of  the  trial  court  or  by  any 
decinton  or  Judgment  of  this  court  in  this 
case,  because  neither  Minnie  Atkins  nor  any 
one  Claiming  under  her  has  been  is  a 
party  to  the  same,  the  defendanta  in  error 
Insist  that  the  petition  In  error  dumld 
be  dismissed  because  there  Is  now  no  con- 
crete and  real,  but  only  an  abstract,  issue, 
between  the  plaintiffs  ia  error  and  the  de- 
fendantcr  tn  error,  or  between  either  of  tbem, 
presented  to  this  court  fbr  decision,  or,  In 
other  words,  that  It  now  appears  that  the 
adjudication  we  are  asked  to  review  effec- 
tively adjudicates  nothing  except  that  one 
party,  as  against  other  parties  who  now  ad- 
mit ther  never  had  any  right,  title,  nw  in- 
terest In  or  to  the  property  involved,  Isr  &i- 
titled  to  record  such  pnqmty  and  to  have 
a  cancellation  of  admittedly  fbrged  deeds 
and  conveyances  predicated  thereon. 

The  fact  that  she  recovered  upon  the  theo- 
ry that  she  and  her  sister  Minnie  is  the  moth- 
er and  sole  heir  at  law  of  the  original  owner 
of  the  same  establishes  her  relation  and 
right  as  such  as  against  such  other  parties 
to  this  case,  and  as  against  no  one  else. 

The  Judgment  and  decree  brought  here 
for  review  does  not.  In  effect,  adjudicate 
any  question  as  against  any  person  or  per- 
sons who  are  not  parties  to  this  ease  nor 
against  their  privies  nor  In  any  manner  fix 
the  status  of  the  relation  between  Nancy 
Atkins  and  the  allottee  so  as  to  be  binding 
upon  any  one  who  is  not  a  party  nor  privy; 
but,  as  a  re&nit  of  the  admissions  of  all  par- 
ties to  this  case,  It  appears  that  all  concrete 
and  real  issues  between  the  iMirtles  affected 
by  that  Judgment  and  decree  have  been  ellmt- 
nated,  so  that  nothing  remains  to  be  consid- 
ered or  decided  which  could  affect  the  right, 
title,  or  Interest  of  any  adverse  claimant  of 
the  property  in  question.    .See  Canadian 


Trading  Co.  t.  Halls,  42  Okl.  759.  142  Paa 
1033;  Muskogee  Gas  &  Klec,  Co.  r,  Haskell. 
38  Okl.  358,  132  Pac.  1008,  Ann.  Gas.  1915A. 
190;  Harman  v.  Burt,  20  Okl.  509,  94  Pac. 
528. 

Parties  having  no  right,  title,  or  Interest 
in  or  to  the  subject-matter  in  litigation,  as 
in  the  Instant  case,  are  not  entitled  as  a  mat- 
ter of  right  to  have  an  adjudication  of  the 
Issues'  in  the  trial  court  reviewed  in  this 
court  upon  the  grounds  that  the  Judgment 
is  void  as  against  a  person  who  was  never 
a  party  to  the  case,  and  whose  rights,  if  any, 
cannot  be  affected  by  the  adjudication. 

The  appeal  In  this  case  is  dismissed.  All 
the  Justices  ooncurrint^  except  TURNER, 
J.,  dissenting. 


ZBHR  et  uz.  t.  HAT.    (No.  8760.) 
(Supreme  Court  of  Oklahcnna.    Dea  4.  1017.) 

(Sifllabut  hv  the  Courtj 

1.  HoUEStXAD  ~  HoUiaTEAO  RlGST  — 

Unpaid  Purchase  Monet. 
No  bomestead  right  can  be  acgatred  or  as- 
serted in  land  upon  which  the'  parcfaase  money 
is  unpaid,  either  in  whole  or  in  part,  as  against 
the  party  to  whom  such  purdiase  money  is  due. 

2.  SuBBooATiON  0»23(6)«-Vbndob'b  Lien. 

Money  paid  for  lend  by  a  third  person  direct- 
ly to  the  grantor  for  the  grantee,  at  the  gran- 
tee's request,  is  generally  consider^  purchase 
money  as  against  the  homestead  ngbt  oC  Uie 
grantee,  and  mtltlea  tin  person  bo  advancing 
the  purchase  mtmey  to  be  suhrogated  to  all  the 
rights  of  the  grantor  as  regards  the  vendor'a  Uen. 

3.  Sale  or  HonRTBAD  —  GoNSnnmoirAi. 
Provisions. 

Under  section  2,  art  12,  of  the  Constitution, 
the  homestead  of  the  family  is  not  exempt  from 
forced  sale  for  the  payment  of  the  purdiase  mon- 
ey, or  a  part  of  the  purchase  money,  for  such 
homestead. 

Error  from  District  Court,  Alfalfa  Coun- 
ty ;  J.  C.  Ilobberts,  Judge. 

Action  by  Oeoige  W.  May  against  Jos^h 
Zehr  and  wife.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

A,  R.  Carpenter,  of  Cherokee,  for  plain- 
tiffs in  error.  Titus  &  Talbot,  of  Cherokee, 
for  defeodant  in  error, 

RAINEY,  J.  The  facta  necessary  to  a  de- 
termination of  this  case  are  substantially 
as  follows:  In  September,  1915,  the  plain- 
tiffs in  error,  Joseph  Zehr  and  Anna  Zehr, 
husband  and  wife,  were  occupying  a  quarter 
section  of  school  land  as  their  homestead. 
Joseph  Zehr  was  the  lessee  of  said  tract  of 
land,  and  as  such  owned  the  Improvements 
thereon,  and  had  the  preference  right  to  pur- 
chase the  same,  but  had  no  other  title  to  it- 
This  land  was  ordered  sold  as  provided  by 
law,  on  September  10,  1915,  at  which  time 
Joseph  Zehr  was  Indebted  to  the  state  of 
Oklahoma  In  the  sum  of  $679.90.  for  rent  of 
the  land,  and  for  the  payment  of  which  the 
state  had  a  lien  against  the  land  and  the 
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Improv^eats  placed  Oiereon  by  Zelir.  Zehr 
did  not  bave  the  money  to  pay  the  rent,  nor 
to  make  the  Initial  payment  of  6  per  cent 
on  the  purchase  price  in  the  event  he  pnr- 
chased  the  land,  and  on  the  day  of  the  sale, 
approached  defendant  In  error,  George  W. 
May,  plaintiff  below,  and  asked  May  tf  he  In- 
tended to  bid  on  the  land.  It  was  not  clear, 
and  in  fftct  there  Is  a  conflict  In  the  evidence, 
as  to  whether  or  not  May  Informed  Zehr  he 
intended  bidding  on  the  land.  May  teati- 
fled  that  he  Informed  Zehr  that  he  did  not 
intend  to  bid  on  the  land,  If  Zehr  did.  Zehr 
testlQed  that  he  went  to  May,  and  asked 
him  If  he  were  going  to  bid  on  the  land,  and 
that  May  replied  he  (May)  did  not  know. 
During  this  conversation,  which  was  Just  a 
short  time  before  the  sale,  Zehr  Informed 
May  that  If  he  (Zehr)  bought  the  land  he 
wonld  convey  it  and  his  Improvements  to  him 
(May),  provided  they  could  agree  upon  the 
price.  After  some  negotiations  May  agreed 
to  purchase  the  land  from  Zehr  for  $500 
above  the  appraised  value  of  the  land  and  the 
Improvements.  It  does  not  appear  from  the 
evidence  that  any  ^ort  was  made  to  keep 
others  from  bidding  on  the  land,  except  that 
Zehr  went  to  a  Mr.  HInkle  and  asked  him 
U  he  were  going  to  bid  on  the  land,  and  that 
HInkle  replied  that  he  was  not,  If  Zehr  want- 
ed it  himself.  After  the  land  was  bid  in  by 
Zehr,  May  paid  the  state  of  Oklahoma  the 
Initial  payment  of  |270  and  the  $«79.00  delin- 
quent rent  due  the  state  by  Zehr.  A  writ- 
ten contract  was  then  entered  Into  between 
Zehr  and  May.   The  contract  Is  as  follows: 

"Cherokee.  OUaboma,  September  10,  1&15. 

"This  agreement,  made  and  entered  Into  this 
tenth  day  of  September,  191C,  by  and  between 
Joseph  Zehr  and  Anna  Zehr,  parties  of  the  first 
part,  and  George  W.  May,  party  of  the  sec- 
ond part,  witnessetb:  That  in  consideration  of 
the  payment  of  the  sum  of  six  hundred  seventy- 
nine  and  'o/ioo  ($679.90)  dollars.  In  cash  tms 
day  paid  by  said  second  party  to  said  first  par- 
ties, and  tae  further  sum  of  nineteen  hundred 
twenty  and  lo/ioo  ($1,920.10)  dollars,  to  be  paid 
as  hereinafter  specmed,  said  parties  of  the  first 
part  bargain  and  sell  to  said  party  of  the  sec- 
ond part  all  their  right,  title,  and  interest  in 
and  to  the  soothwest  quarter  of  section  thirty- 
six  (36).  township  twenty-ciebt  (28)  north,  of 
range  twelve  (12)  W.  I.  M..  Alfalfa  county,  state 
of  Oklahoma.  That  said  transfer  to  said  second 
party  it  to  be  made  by  said  first  parties  as  soon 
as  can  be,  and  under  the  methods  and  plans  as 
provided  by  the  commissioners  of  the  land  office 
of  the  state  of  Oklahoma.  It  is  understood  by 
said  parties  that  said  land  was  purchased  by 
said  first  parties  this  day  at  public  sale  of  school 
lands  by  the  stale  of  Oklahoma,  at  the  sum  of 
$6,4()0,  whidi  said  sum  is  to  be  evidenced  by  a 
cash  payment  this  day  made  in  the  sum  of  $270, 
and  tne  balance  by  the  plan  as  provided  by  said 
commissioners  aforesaid ;  that  said  second  par- 
ty assumes  and  agrees  to  pay  aald  sum  of  $0,400, 
and  (has  this  dny  advanced  and  juiid  said  sum 
of  $270,  the  said  advance  payment,  to  said  com- 
missioners aforesaid.  It  Is  further  understood 
that  the  appraised  value  of  the  improvements  on 
said  landf  and  which  were  the  property  of  said 
first  i^rties,  is  the  Bom  of  $2,100 ;  that  said  sec- 
ond party  agrees  to  pay  said  sum  to  said  first 
partus,  and  an  additional  anm  of  $S00,  making 


a  total  payment  to  said  first  parlies  by  M&d 

second  party  of  the  sum' of  $2,6m  That  there 

is  due  as  rent  on  said  land  to  said  commissioners 
aforesaid  the  sum  of  $679.90.  and  wbicb  sum 
is  required  to  be  paid  in  order  to  effect  the  sale 
from  the  commissioners  aforesaid  to  aaid  first 
parties,  and  which  sum  said  second  party  has 
this  day  advanced  as  aforesaid.  It  is  further 
understood  and  agreed,  and  said  second  party 
hereby  promises  and  agrees,  to  pay  to  said  par- 
Qes  of  the  first  part  said  sum  of  $1,920.10,  the 
balance  due  tbem  as  aforesaid,  at  the  time  that 
tbey  complete  the  transfer  of  such  title  to  said 
land  as  is  provided  by  the  rules  and  regnlatioas 
of  the  commissioners  aforesaid,  governing  sncb 
lauds.  Possesaion  of  said  land  and  property 
to  be  given  by  said  first  parties  to  said  second 
party  within  60  days  from  date  hereof.  Said 
second  party  to  have  immediate  possession  for 
the  purpose  of  patting  in  wheat.  This  contract 
is  bindmg  upon  tbe  neirs,  administrators,  ex- 
ecutors and  assigns  of  the  parties  hereto. 

"In  witness  wheretd  said  parties  bave  berennto 
set  tbelr  hands  this  lOtb  day  of  September. 
1916.  Joseph  Zehr* 

^Tartiea  of  the  First  Part 

^'George  W.  May. 
"Party  of  the  SaeoDdPart.'' 

Zehr  agreed  to  hare  his  wife,  Anna  Zebr, 
sign  016  above  cmitract,  bat  tbls  aba  r^ued 
to  do.  Upon  ber  fiUlnre  to  sign  tbe  contract, 
and  wben  tbey  both  refused  to  comply  with 
the  terms  thereof,  or  to  retom  the  mon^ 
advanced,  Hay  Instltnted  the  present  action, 
alleging  the  above  fact^  and  asked  for  a 
specific  performance  of  the  ccmtract,  or  to 
the  alternative  Uiat  be  be  decreed  to  bave 
a  Uai  on  the  land  for  the  parcbaae  price,  so 
paid  by  bbn.  The  defendants  filed  a  dailaU 
and  the  defimdant  Anna  Zebr  filed  an  addition- 
al answer,  in  which  sbe  asserted  a  bomeetead 
Interest  In  the  property  and  tbe  invalidity 
of  tbe  c<mtract,  for  tbe  reason  tbat  the  aame 
was  not  OgjMA  by  bar.  Tbe  case  wa«  tried 
totbe  court,  witboot  a  Jo^,  and  on  the  iasiies 
presented  the  cowt  made  tbe  folbnrlac  find- 
ings of  faet: 

"And  the  oourt  finds  that  the  land  bmdnd 
in  this  action,  to  wit,  the  southweat  quarter  of 
secticm  thirty-six  (36),  township  twenty-eight 
(28)  north,  of  range  twelve  (12)  W.  I.  M..  Alfalfa 
connty,  Oklahoma,  was  the  homestead  of  the 
defendants,  and  that  by  reason  there<^  the  con- 
tract set  out  in  plalnnfTs  petition  was  and  is 
void  as  not  signed  by  tbe  wife  of  Jo8^>h  Zehr. 
And  the  court  further  finds  that  the  money  so 
advanced  by  plaintiff  on  tbe  10th  day  of  Stj^tm- 
ber,  1915,  being  the  amount  sued  for  in  this 
action,  was  used  by  the  defendant  Joseph  Zehr 
in  payment  of  the  amount  due  the  state  of  OUa- 
boma, OS  alleged  and  set  out  in  plaintiff's  peti- 
tion, and  tbat  by  reason  thereof  plaintiff  is  en- 
titled to  be  subrogated  to  the  liai  heU  hj  the 
state  for  the  sums  so  paid." 

Judgment  was  tbea  rendered  for  tbe  i^aln- 
tlff  for  the  sum  of  $899.73,  and  said  anm  was 
adjudged  to  be  a  lien  i^^alnst  the  land,  sub- 
ject to  the  licm  of  tbe  state  for  tbe  nnpaid 
purchase  price.  And  it  was  fartbn  ordered 
that,  in  the  event  the  defendants  did  not  pay 
the  judgment  wlCbln  eight  montbs,  an  exeen- 
tloo  Isaoe  against  said  land.'  and  that  the 
same  be  sold,  subject  to  tbe  lien  of  tbe  atatew 
as  upon  aecutlon,  and  tbat  the  proceede  be- 
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niqpUed  In  the  payment  of  tlie  costs  of  snit 
and  sale,  and  to  the  payment  of  the  Judg- 
ment of  the  plaintiff,  with  interest,  and  that 
the  residue  be  brought  into  court  to  be  die- 
ixised  of  as  the  court  should  order.  From 
this  Judgment  Jos^b  Zehr  and  his  wife  ap- 
pealed to  this  court 

While  the  question  has  been  raised  In  some 
«tses  as  to  whether  or  not  mere  possession 
wltboQt  title  Is  soffldent  to  support  the 
homestead  right,  the  courts  generally  adhere 
to  the  Tlew  that  such  possession  is  snffldent 
to  give  the  party  In  possession  the  homestead 
right  against  all  the  world  but  the  true  own- 
er, and  tbe  Zehrs  would  therefore  hare  a 
homestead  right  in  the  land,  which  tbey 
were  holding  and  occupying  as  lessees,  but 
under  the  terms  of  the  act  providing  for  the 
leasing  of  tbe  puUic  lands,  this  right  ex- 
pired at  the  expiration  of  the  lease,  or  when 
the  land  was  sold  by  the  state.  Section  7171, 
Rev.  Lfiws  of  Oklahoma  1910.  Therefore, 
when  this  land  was  sold  by  the  state,  on 
Septembw  10,  1015,  all  the  homestead  rights 
of  tbe  lessees,  Joseph  Zehr*  and  Anna  Zehr, 
his  wife,  expired ;  but,  since  he  was  the 
purchaser  at  said  sale,  he  became  the  equi- 
table owner  of  the  land,  end  a  new  homestead 
right  In  favor  of  him  and  his  wife  Immediate- 
ly attached  thereto,  subject  to  the  lien  of 
the  state,  given  by  section  7152,  Rev.  Laws 
of  Oklahoma  1010,  which  reads  as  follows: 

"The  state  shall  bave  first  lien  upon  all  lands 
sold  ander  this  article  together  with  all  im- 
pHmments  and  appartenances  thereunto  belong- 
ing, until  all  payments,  both  principal  aad  in- 
terest, are  made  thereon.  •  *  • " 

II]  The  qnestiw  arisai:  Was  May 
entitled  to  a  lien  for  the  money  advanced  by 
bim  and  used  by  Zehr  In  the  parcbase  of 
the  land  from  the  state?  It  la  weU  settled 
that  no  bomestead  right  can  be  acqolred  or 
asserted  in  land  upon  which  the  purchase 
money  la  unpaid,  either  in  whole  or  In  part, 
as  against  the  party  to  whom  such  purchase 
money  is  doe.  Brown  v.  Bonis,  69  Ark.  123, 
61  3.  W.  870,  86  Am.  St.  Rep.  171;  Wilhelm 
r.  Locklar,  46  Fla.  675,  36  South.  6, 110  Am. 
St  Rep.. Ill;  Strohecker  v.  Irvine,  76  Oa. 
639,  2  Am.  St  Rep.  62.  In  such  cases,  al- 
though the  land  may  be  impressed  with  the 
homestead  character,  it  remains  subordinate 
to  the  lieu  for  the  unpaid  purchase  price,  and 
in  the  event  of  a  default  in  the  payment  of 
said  purchase  price,  the  same  may  be  sold 
and  the  proceeds  thereof  applied  in  satisfac- 
tion of  the  Judgment  for  the  purchase  mon- 
ey. Austin  T.  Underwood,  37  111.  438,  87 
Am.  Dec.  254;  Hagee  v.  Magee,  61  III.  600. 
09  Am.  Dec.  671 ;  Steger  v.  Traveling  Men's 
Building,  etc.,  Ass'n,  208  ni.  238,  70  N.  B. 
236,  100  Am.  St  Rep.  226. 

[2]  Does  this  rule  apply  where  the  money 
is  advanced  or  loaned  by  a  third  person? 
The  general  rule  is  stated  in  13  Ruling  Case 
Law,  paragraph  67,  as  follows; 

"Money  paid  ftjr  laud  by  a  third  person  direct- 
ly to  the  grantor  for  the  grantee  is  generally 


considered  purchase  money  as  akainst  tbe  bome- 
etead  tight  of  tbe  grantee  and  entitles  the  pw- 
Bon  flo  advancing  the  purchase  money  to  be  sub- 
rogated to  all  ue  rights  of  the  grantor  as  re- 
gards the  vendor's  lien." 

While  there  are  a  few  decisions  to  the 
effect  that  the  person  who  furnishes  tbe 
money  to  the  purdiaser  to  enable  him  to 
pay  the  seller  for  tbe  homestead  is  not  en- 
titled to  a  lien  for  the  money  advanced,  the 
rule  is  inequitable,  and  is,  in  our  opinion, 
clearly  against  the  weight  of  authority.  In 
86  Am.  St  Bep.,  page  180,  In  the  notes  1» 
the  case  of  Brown  t.  Bnnis.  60  Ark.  128,  61 
S.  W.  379,  there  Is  a  collecticm  of  numerous 
authorities  on  the  question  under  considera- 
tion, from  which  tbe  general  role  Is  deduced 
as  above  stated.  See,  also,  Austin  v.  Under^ 
wood,  87  111.  438,  87  Am.  Dec.  254;  Magee 
T.  Magee,  51  111.  600.  09  Am.  Dec.  671.  But. 
even  wb^  tbe  general  rule  obtains,  the 
mere  titct  that  numey  was  borrowed  and 
used  to  satis^  an  indebtedness  secured  by 
the  homestead  does  not  entitle  the  party 
furnishing  tbe  money  to  be  subrogated  to 
such  claim,  and  where  'one  loans  money  to  a 
purt^ser  <^  land  without  any  distinct  un- 
derstanding or  agreement  that  tba  money  is 
to  be  used  In  tbe  pnrcbase  of  tbe  bomestead  • 
or  tbe  erection  of  improvements  thereon,  tbe 
transaction  does  not  create  a  lien  against 
audi  homestead.  The  distinction  reoc^cnlsed 
by  most  of  tbe  courts  Is  stated  tn  the  case 
of  Carey  t.  Boyle,  B8  Wis.  674,  11  N.  W. 
47,  wherein  the  court  said: 

"It  must  be  understood  that  the  extension  of 

this  equity  to  a  third  person  U  strictly  con- 
fined to  those  who  furnish  or  advance  the  pur- 
chase money  to  the  purchaser  in  such  manner 
that  they  can  be  sala  either  to  have  paid  it  to 
the  vendor  t>ersonaliy,  or  caused  it  to  be  paid 
on  behalf  or  for  the  benefit  of  the  purdiaser, 
and  to  this  extent  they  become  parties  to  the 
transactioa.  It  muet  not  he  a  general  loan,  to 
be  used  1^  the  purchaser  to  pay  the  considera- 
tion of  ttie  purchase,  or  to  be  used  for  an;  other 
purpose  at  his  pleasure.   Id  such  case,  toe  sim- 

tile  fact  that  the  money  can  be  traced  into  the 
and  aa  having  been  paid  by  tbe  purchaser  to 
the  vendor,  as  the  whole  or  part  of  the  purchase 
money,  gives  the  posoii  who  loaned  it  no  audi 
right^* 

Neither  wtU  tbe  mm  fact  that  bcwrowed 
money  Is  snbseqnenQy  InTOsted  in  tbe  bome- 
stead give  tbe  lender  any  lien  on  tbe  prem- 
ises. The  case  of  Magee  t.  Magee.  51  lU. 
600,  90  Am.  Dee.  671,  Is  similar  to  the  case 
at  bar.  In  tbot,  at  the  time  the  money  was 
advanced  by  tbe  third  person  to  Uie  vendee, 
the  vendee  had  not  secured  a  deed  fmm  the 
vendor,  and  tbe  num^  was  borrowed  for  tiie 
purpose  of  taking  up  ttie  payments  due  the 
vendor  by  the  v^dee.  Tbe  vendee  pnmilsed 
to  execute  a  mwtgag^  wbldk  be  never  did. 
and  tbe  court  beld  that  the  money  advanced 
by  (he  (bird  party  was  jmn^iase  mon^,  and 
that  no  homestead  right  could  be  asserted  to 
prevent  tbe  sale  ot  tbe  property  In  payment 
of  tbe  debt  ^ 

[S]  Seetlen  2,  art  IS,  of  our  Gonstltntton, 
provides  that: 
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"Th«  homestead  of  the  family  shall  be.  and  la 
hereby  protected  from  forced  sale  for  the  pay- 
m«it  of  debts,  except  for  the  pnrchase  money 
therefor  or  a  part  ot  such  purcnase  money,  the 
taxes  due  tbereon,  or  for  work  and  material 
used   in^  constmctiDE  improTemaita  thereon. 

The  case  of  Nichols  t.  Overacker  et  aL, 
16  Kan,  54,  Is  similar  In  principle  to  the  In- 
stant case.  It  was  there  held : 

"Where  a  husband  and  vife  are  occapyins  a 
certain  piece  of  land  as  their  homestead,  out 
without  naving  any  title  thereto,  and  N.  loans 
to  the  husband  a  certain  sum  of  money  with 
the  understanding  and  agreement  that  said  mon- 
ey sfaoold  he  uBfla  in  purchasing  said  land,  and 
toat  the  hnsband  shall  then  give  bis  note  and 
mortgage  on  the  land  to  N.  for  such  money,  and 
such  money  is  so  used,  and  the  land  is  purchased 
therewith,  and  then  the  hnsband  ezecntes  the 
note  and  mortgage  as  agreed,  but  the  wife  does 
not  join  in  the  execution  of  either,  nor  does  she 
give  her  consent  thereto,  end  she  has  no  inter- 
est in  the  land  except  as  the  wife  of  her  hus- 
band and  as  an  occupant  with  him  of  the  land, 
keld,  that  the  loaning  of  the  money,  the  pur- 
chasing of  the  land,  and  the  givine  of  the  note 
and  mortgage,  are  not  separate  and  independent 
transactions,  but  are  parts  and  portions  of  one 
single  and  entire  transaction ;  that  they  were 
all  done  in  and  about  the  purdiaae  of  said  land, 
and  to  accomplish  that  purpose;  that  the  ob- 
ligation to  repay  the  money  is  an  'obligation 
'  contracted  for  the  purchase  of  said  premises/ 
within  die  meaning  of  section  9  of  article  16 
of  the  Constitution,  and  therefore  that  there  is 
no  homestead  exemption  law  as  against  the  en- 
forcement of  such  obligation." 

The  court  further  observed  that  the  rule 
Is  Just  the  same  as  if  no  exemption  law  had 
ever  been  adopted. 

Unquestionably  the  $270,  being  5  per  cent 
of  the  appraised  value  of  the  laud,  exclusive 
of  the  improvements,  was  a  part  of  the  pur- 
chase price  of  the  land,  and  we  also  think 
that  the  delinquent  rent  in  the  sum  of  $G79.- 
90  was  purchase  money  within  the  spirit,  if 
not  within  the  strict  meaning,  of  the  term. 
The  law  required  the  payment  of  this  delin- 
quent rent  before  Zehr  was  permitted  to  bny 
the  land,  and  it  was  absolutely  necessary  for 
this  money  to  be  paid  before  he  and  his  wife 
could  acquire  any  homestead  right  whatever 
In  the  land  when  the  same  was  sold  by  the 
state.  If  the  land  had  been  purchased  by 
some  other  person,  the  amount  of  the  de- 
linquent rent,  under  the  law,  would  have 
been  deducted  by  the  state  from  the  apprais- 
ed value  of  the  Improvements  In  making  set- 
tlement with  Zehr.  It  seems  to  us  that  the 
money  required  under  the  law  to  be  paid 
in  order  to  consummate  the  purchase  of  the 
land,  under  the  circumstances  of  this  case, 
falls  clearly  within  the  spirit  of  the  law. 
It  would  be  highly  inequitable  to  permit 
Zehr  and  his  wife  to  enjoy  the  land  in  con- 
troversy as  a  homestead  as  against  the  Just 
claim  of  May,  whose  money  procured  the 
land  for  them.  The  money  was  furnished 
by  May  with  the  distinct  understanding  that 
the  same  was  to  be  used  in  part  payment  of 
the  purchase  price*  and  the  money  was  so 


used,  and  the  homestead  rlj^t  in  the  pron- 
Ises  so  purchased  Is  isubordlnate  to  the  lien 
for  the  purchase  money,  and  the  trial  court 
did  not  err  In  Impressing  a  lien  thereon,  and 
ordering  the  land  sold  In  satisfaction  thereof. 

The  Judgment  of  the  trial  court  la  affirm- 
ed.  All  the  Justices  concur. 


UMERIOK  V.  JEFFERSON  LIFE  INS.  CO. 
(No.  6003.) 

(Supreme  Court  of  Oklahoma.    Jan.  8,  1018.) 

{8vllebiu  by  the  Court.) 

1.  Afpeal  and  Bbbob  «=»171(1,  2)-/rBiAL 
«»374(2>--Thbobt  of  C^  Bilow— Fiitd- 

INGS  OF  FAOI^DeTBBKINATION. 

Where  the  parties  to  a  cause  present  It  to 
the  trial  court  as  one  of  nurebr  equitable  ooe- 
nizance,  they  will  not  be  allowed  to  <^ange  thdr 
theory  in  tiie  Supreme  Court,  and  the  answers 
of  the  Jury  to  certain  special  interrogatories, 
submitted  to  them  by  the  trial  court  by  request 
of  the  respective  parties,  returned  into  court  in 
the  form  of  "flnmngs  of  fact,"  will  be  treated 
on  appeal,  as  they  were  treated  below,  as  merely 
advisory  to  the  trial  court  In  such  cases  it  is 
not  only  the  right  but  the  duty,  of  the  trial 
court  to  finally  determine  all  questions  of  fact 
as  well  as  of  law. 

2.  AfFBAX.  and  EBBOB  «S3>1012(1>— <}nE8TION 

OF  Fact— FiNMNG  of  Tbial  Codbi^Fradd. 
Where  fraud  is  relied  upon  as  a  basis  for 
equitable  relief,  and  the  trial  court,  after  hear- 
ing the  evidence,  finds  that  fraud  has  not  been 
established,  this  court  will  not  disturb  such 
finding,  unless  it  is  dearly  against  the  weight 
of  tbe  evidence. 

3.  BU^  AND  NOTEB  «S>{i20— JUDOHBNT— SUF- 
FIOIENOT  OF  ETIDENCS. 

Record  examined,  and  AeM,  that  the  judg- 
ment of  the  trial  court  is  suffidently  supported 
by  the  evidence. 

4.  Fbaud  «»11(2)  — Yaz,vs  — SxpBBsaioH  or 

Opinion. 

Whenever  property  of  any  kind  depends  for 
its  value  upon  a  contingency  which  may  never 
occur,  or  developments  which  may  never  be 
made,  opinion  as  to  its  value  mast  necessarily 
be  more  or  less  of  a  speculative  character;  ana 
no  action  will  Ue  fi>r  Its  expression,  however 
falladoas  it  nuiy  prove,  or  whatever  the  Injnry 
a  reliance  upon  it  may  prodoee. 

Error  fraa  District  Court,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Judge. 

Suit  by  the  Jettttscm  lAta  Insurance  Com- 
pany against  Delia  Limerick,  with  crosa-p^ 
titlon  by  defendant  Judgment  fbr  plain- 
tiff, denying  the  cross-petition,  and  defendant 
brings  error.  Affirmed. 

J.  S.  Jenkins,  A.  E.  Jenkins,  and  J-  Will 
Laws,  all  of  Oklahoma  City,  and  B.  T. 
Thompson,  of  Brittm,  for  plaintiff  in  error. 
Everest  &  Campbell,  of  (MJalioma  City,  tar 
defendant  In  error. 

KANE,  J.  This  was  a  suit  upon  a  prom- 
issory note  and  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  the  same, 
ctMnmenced  by  tbe  defendant  in  error,  plain- 
tiff below,  against  the  plaintiff  in  error,  de- 
f^dant  below.  Hereafter  the  parties  will 
be  designated  aa  "plaintiff**  and  "defeDdant," 
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respectlTdy,  aa  Ouf  appeared  In  the  trial 

conrt. 

The  petition  of  the  plaintiff  was  In  ttae 
OBual  form  and  admittedly  stated  facts  auffl- 
dent  to  constitute  a  cause  of  action.  The  de- 
fCTdant's  pleadings  consisted  of  an  answer 
and  cross-petition.  The  answer  admitted  the 
ezecntlon  and  delivery  of  the  note  and  mort- 
gage sued  on,  and  denied  all  the  other  alle- 
gations contained  in  plaintiff's  petition. 
The  cross-petition  allied  in  effect  that  the 
note  and  mortgage  were  given  to  the  plaintiff 
In  payment  of  two  certificates  of  stock  in  the 
Oklahoma  Interstate  Lite  Insurance  Compa- 
ny, the  name  of  which  was  afterward  change 
ed  to  the  Jefferson  Life  Insnrance  Company, 

purchased  by  said  defendant  throngh  

Mattlson  and  Hull,  two  agents  of  said 

plainticr ;  that  said  agents  represented  to  said 
defendant  that  said  stock  was  of  the  par  val- 
ue of  ¥10  per  share,  but  that  its  actual  val- 
ue at  the  time  of  the  sale  was  $22.50  per 
share ;  that  the  value  of  said  stock  was  ris- 
ing very  rapidly,  and  that  the  premiums  and 
dirldends  thereon  would  pay  40  per  cent,  of 
the  amount  Invested  therein ;  that  the  New 
York  Life  Insnrance  Company,  and  other  sim- 
ilar companies,  paid  tike  dividends,  and  that 
said  plaintiff  company  would  pay  as  well  as 
they ;  that  they  would  not  sell  said  stock  to 
her  at  $22.50  per  share  unless  she  would  sign 
an  agreement  to  the  effect  that,  If  all  the 
50,000  shares  of  stock  were  sold  by  other 
agents  before  her  application  reached  the 
f;eneral  office  of  the  plaintiff  company,  then 
and  in  that  event  the  said  company  was  to 
have  the  right  to  return  to  the  defendant  the 
amount  of  money  she  had  so  advanced  on 
said  contract  of  subscription ;  and  the  agents 
of  the  said  company  further  stated  that  In 
the  event  the  market  value  of  said  shares  of 
stock  should  advance  above  $22.50  per  share, 
then  the  company  was  to  have  the  right  to 
return  to  the  defendant  the  amount  of  mon- 
ey she  had  advanced  on  said  contract  of  sub- 
scription and  retain  the  stock  themselves; 
that  said  defendant  stated  to  said  agents  that 
she  did  not  have  the  cash  to  pay  the  $4,000 
required  to  purchase  said  stock,  and  said 
agt'Dts  replied  that  they  would  accept  $500 
down  In  cash,  and  take  her  note  secured  by 
first  mortgage  on  real  estate,  due  in  three 
years,  for  the  balance ;  that  all  of  said  state- 
ments of  said  agents  as  to  the  value  of  said 
shares  of  stock,  and  the  rapidity  at  which 
said  stock  was  selling,  the  fear  of  the  agents 
of  the  company  that  all  of  said  .stock  would 
be  sold  before  ber  aK>Ucatlon  reached  the 
office  of  the  company  were  falae  and  trandu- 
lent,  and  said  statemoits  were  knowingly 
and  intenUonally  made  for  the  purpose  of  de- 
celTtoff,  dieatlng,  and  defrauding  the  said  de- 
fendant. Wherefore  she  prays  that  the  plain- 
tiff take  nothing  by  aald  actiim,  that  said 
mortgage  be  canceled  and  that  her  title  to  the 
real  estate  therein  be  quieted,  and  that  she 
have  Judgment  over  against  said  plaintiff  for 
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the  anni  of  $7S0,  the  amount  paid  In  ouh 
for  said  stod:,  t(H^ether  with  interest  and 
costs,  and  for  such  other  relief  as  she  may 
be  entitled 

The  answer  of  the  plaintiff  to  the  cross- 
petition  of  the  defendant  was  a  general  de- 
nlaL  Upon  the  cause  being  reached  for  trial 
of  the  Issues  thus  Joined,  a  jury  was  duly  Im-  • 
paneled  to  try  the  same.  At  the  close  of  all 
the  evidence  counsel  for  plaintiff  moved  the 
court  to  discharge  the  Jary  and  raider  Judg- 
ment In  favor  of  the  plaintiff,  as  prayed  for 
in  the  petition,  for  the  reason  that  the  alle- 
gations of  the  answer  admit  the  executlwi 
and  delivery  of  the  note  sued  on,  and  the  de- 
fendant has  wholly  failed  to  produce  testimo- 
ny sustaining  the  material  allegattona  of  her 
answer,  or  sufficient  in  law  to  constitute  any 
cause  of  action  under  the  allegations  of  the 
cross-petition,  which  motion  was  overruled 
by  the  court.  Thereupon  the  plaintiff  and  de- 
fendant asked  the  court  to  submit  certain 
special  Interrogatories  to  the  Jury  for  an- 
swer, which  requests  were  granted,  and  the 
Jury  duly  instructed  as  to  the  law  of  the 
case.  Among  the  Instructions  given  by  the 
court  was  the  following: 

"The  case  is  submitted  to  ^ou  upon  interroga- 
tories submitted  by  the  parties,  which  you  will 
answer  as  indicated,  and  if  any  nine  of  you 
agree  upon  an  answer  to  an  interrogatory,  those 
so  concurring  in  said  answer  should  Ugn  the 
same  individually;  if,  faowevar,  your  answer  is 
unanimous,  your  foreman  imly  need  sign  the 
same  as  such." 

Thereupon,  after  hearing  arguments  of 
counsel,  the  Jury  retired,  and  thereafter  re- 
turned Into  conrt  what  are  designated  "find- 
ings of  fact,"  as  follows: 

"Did  the  ageats  of  the  insurance  company  rep- 
resent to  the  defendant  that  the  sto^  in  the 
company  was  as  good  as  the  stoA  of  the  New 
Tore  Life  and  that  that  was  paying  40  per' 
cent?   A.  Tea. 

"Was  that  statemMt  true?   A.  No. 

"Did  tb«  defendant  rely  on  that  statement  at 
the  time  she  made  her  pnrcbase?   A.  Yes. 

"Did  the  agents  represent  to  the  defendant 
tiiat  the  stock  of  the  Jefferson  Insurance  Com- 
pany was  nearly  all  sold  and  that  there  was 
about  $1,000,000  in  the  treasury  of  the  com- 
pany?  A.  Yea. 

"Was  the  representation  true?   A.  No. 

"Did  the  defendant  rely  on  that  representation 
in  makinK  her  purchase?   A.  Ye& 

"Did  the  agents  of  the  company  represent  to 
the  defendant  that  the  stock  of  the  company 
was  rapidly  increasing  In  value?  A.  Yes. 

"Was  that  representation  true?   A.  No. 

"Did  the  defendant  rely  upon  all  the  repre- 
sentations above  referred  to,  to  the  extent  of  be- 
ing thereby  induced  to  suMcribe  for  the  stock 
and  execute  the  note  and  mortgage  and  pay  the 
money  in  question?   A.  Tea. 

"Did  the  defendant  rely  npon  that  representa- 
tion?  A.  Yes. 

"When,  if  ever,  did  the  defendant  first  make 
any  offer  to  the  plaintiff  to  deliver  back  the 
shares  of  stock,  for  which  tbe  note  and  mort- 
gage siied  on  was  given?  A.  January,  1913. 
after  filing  of  suit 

"When  did  the  defendant  first  determine'  that 
she  had  discovered  that  the  shares  of  stock  were 
sold  to  her  by  fraudulent  statements?  A.  Jan- 
uary 20, 1012,  or  thereabouts." 
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Tbuenptn  both  plaJntUT  and  defendant 
moved  titi«  court  to  oatw  jadgmoit  in  thdr 
fliTor  npcm  the  qpedai  flndli^  of  fact  re- 
tomed  l)f  tbe  Jnry,  the  former  fm  Uie 
amoimt  due  on  Uie  promtaaory  note  and  for 
the  foredosure  of  the  mortgage  and  the 
latter  for  tbe  cancelation  of  the*  note  and 
•  mortgage  aaed  on,  and  for  the  aom  of  $780, 
with  intereat  thereon,  aa  <flaimed  in  Ihe  de^ 
t&aAaxtV9  eroaa-petltlon.  Thereafter  tbeae 
motlona  came  on  to  be  heard,  and  ttie  trial 
court,  after  ^ttSng  fully  advlaed  In  tbe  pr«n- 
laes,  overruled  tbe  motion  of  the  defendant 
and  aoataJned  tbe  motion  of  the  plaintUF  for 
judgment  upon  ttie  apodal  flndlnga  of  the 
Jury,  and  thereupon  rendered  Judgment  for 
the  plaintiff  and  against  the  defendant,  as 
prayed  for  In  its  petiti<m;  tbe  court  finding 
that: 

"The  defendant.  Delia  limerick,  haa  tailed  to 
establiah  the  material  allegations  of  her  answer 
and  cross-petition,  and  is  not  entitled  to  any  of 
the  relief  prayed  for  therein,  and  the  court  finds 
that  the  plaintiff  has  austained  all  of  the  ma- 
terial allegations  of  its  petition,  and  la  entitled 
to  judgment  as  therein  prayed. 

Zt  is  to  reverse  this  finding  and  Judgment 
that  thla  proceeding  In  error  was  commenced. 

[1]  Counsel  for  defendant  present  but  one 
ground  for  reversal,  whlcb  they  state  In  their 
brief  as  follows: 

"It  will  be  noted  upon  the  threshold  of  the 
argument  that  both  the  cause  of  action  stated 
in  the  petition  and  the  cause  of  action  stated  in 
the  eroSB-petition  were  of  purely  equitable  cog^ 
nisanee.  neither  party  was  entitled  to  a  jury 
.  as  a  matter  of  right,  and  the  findings  of  the 
jury  were  merely  advisory  to  the  court,  and 
could  have  been  adopted  in  whole  or  in  part,  or 
wholly  diar^arded,  as  best  suited  the  conscience 
of  the  court,  since  tbe  court  himself  must  finally 
decide  all  of  tbe  iasnea  presented." 

It  was  contended  Oiat  In  these  drcrmi- 
8tan(%s: 

"The  question  is  simply  this:  Does  the  evi- 
dence in  the  case  reasonably  tend  to  support 
tbe  findingi  of  tbe  trial  court?  Putting  it  an- 
other way,  la  tbe  judgment  in  tbia  case  sup- 
ported by  suffiduit  evidence?" 

We  are  of  the  opinion  that  the  contention 
of  oonnael  for  def^dant  la  well  taken.  It 
aeems  to  na  the  pleadings  present  a  cause 
of  purely  equitable  cognizance.  At  any  rate, 
it  la  obviona,  from  the  statement  of  tbe  pro- 
ceedings beretnbefore  fuUy  set  out,  that  the 
parties  themselves  and  the  txial  court,  with- 
out objection^  treated  the  Issues  joined  by 
the  pleadings  as  of  pare^  equitable  cogniz- 
ance, and  so  connsd  have  presented  the 
cause  to  this  court  for  review  in  their  re- 
spective brteftL  -  In  these  drcumatances  even 
If  this  was  originally  a  proper  case  for  a 
trial  by  Jury,  requiring  the  return  of  a  gen- 
eral verdict,  tbe  parties  having  treated  it 
as  one  of  purely  equitable  cognizance,  mak- 
ing no  objection  to  the  mode  of  trial  in  the 
trial  court,  they  will  not  now  be  permitted 
to  change  the  theory  of  tbdr  case.  Nowlin 
V.  MelTln.  47  OkL  67,  147  Fac.  807;  Harris 
V.  ntst  Nat  Bank  of  Bokdilto,  21  OU.  189, 
95  Pac.  781;  Bordw  t.  CarraUne,  24  OU. 
609, 104  Pac.  906. 


[2]  Treating  the  cause,  then,  as  the  court 
below  and  the  parties  did,  as  one  of  pure- 
ly equitable  cognlzanoe,  the  rule  Is  that  the 
trial  Judge  may  call  a  Jury  or  consent  to  one 
for  tbe  purpose  of  advising  him  on  questions 
of  fact,  and  be  may  ad4^  w  reject  their 
conduslons  as  he  sees  fit  But  It  Is  not 
only  the  right,  hnt  tbe  duty,  of  tbe  eonrt 
in  such  cases  to  finally  detonnlne  all  ques- 
tions of  fact  aa  well  as  of  law.  Oaler  et  ai. 

Berrlan  et  aL,  48  OkL  BOB,  140  Pac.  155; 
Parker  v.  ISamUton,  154  Pac.  66. 

[I]  Having  reached  the  cDnclnslon  that  the 
cause  must  be  treated  aa  one  of  purely 
equitable  cognizance,  the  sole  duty  of  this 
court  in  the  premises  is  to  consider  the  en- 
tire record,  wei^  tbe  evidence,  and  deter- 
mine whether  0ie  Judgmmt  of  the  trial 
court  la  Bufilcifflitly  supported  by  tbe  evi- 
dence, keeping  in  mind  tbe  rule  that,  where 
fraud  Is  relied  upon  as  a  baaia  for  equitable 
relief,  and  the  trial  court,  after  hearing  tbe 
evidence,  flnda  that  fraud  has  not  been  es- 
tabliabed,  the  Supreme  Court  will  not  dis- 
turb such  finding,  unless  dearly  agaii^  the 
weight  of  the  evidence^  Jones  t.  niompsm 
et  al.,  154  Pac.  1189.  After  carefully  exam- 
ining the  entire  record  in  the  light  of  these 
rules,  we  are  satisfied  that  the  trial  oourt 
was  right  in  holding  that  tbe  defondant  did 
not  sustain  the  burden  cast  upon  ber  of  es- 
tablishing her  allegations  of  fraud  by  evi- 
dence of  that  weight  and  cogency  whidx  tbe 
law  requlrea.  MoOre  v.  Adama,  26  Okl.  48, 
108  Pac.  892;  Owen  v.  U.  S.  Surety  Co.,  38 
Okl.  128,  181  Pac.  1091. 

[4]  It  is  true  that  there  was  a  idiaip  con- 
flict between  the  testimony  of  the  plalntllf 
and  the  teatlmopy  of  the  agents  of  tbe  com- 
pany who  sold  her  the  stock  as  to  tbe  rep- 
resentations made  by  the  latter  in  relation 
to  ita  present  and  prospective  value,  but  It 
Is  quite  dear  that  the  defendant  fully  un- 
derstood that  the  insurance  company  was 
in  procesa  of  promotion,  and  that  whateva 
value  the  stock  might  eventually  have  must 
depend  entirdy  upon  the  auccess  of  tbe  en- 
terprlae.  Inasmudi  as  the  pnanoters  of  Uie 
company  were  all  leading  buslneas  mea  of 
this  community,  their  past  successes  and 
present  standing  and  reputation  for  buslnesa 
judgm^t  and  integrity  might  very  well  war' 
rant  hopes  and  expectations  of  substantial 
success  for  any  business  undertaking  baring 
the  suKH>rt  of  their  extended  experience  and 
Influence.  In  these  drcumstancea,  the  atate- 
menta  of  opinion  made  by  the  agents  of  tbe 
company,  assigning  a  certain  value  to  the 
stock,  ou^t  not  to  be  pronounced  fraudu- 
lent merely  because,  upon  subsequent  devd- 
opment,  tbe  business  of  the  company  was  not 
successfiH.  The  general  rul6  is  that,  what- 
ever property  of  any  kind  d^;»endB  for  its 
value  upon  a  contingency  whldi  may  never 
occur,  or  developmoits  which  may  never  be 
made,  opinion  as  to  its  value  must  necessari- 
ly be  more  or  less  of  a  speculative  diarac* 
ter;  and  no  action  will  lie  for  its  expression. 
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faoweTer  fallacious  It  may  prore,  or  whatever 
the  Injury  a  reliance  upon  it  may  produce. 
Gordon  t.  Butier,  105  U.  S.  653,  26  L.  Bd. 
1166;  Mnmford  t.  Tolman,  167  lU.  258,  41 
N.  E.  617. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  must  be  affirmed;  All  Uie 
Justices  concur. 


In  re  INGUS.    (No.  8266.) 
(Supreme  Court  of  OUahimia.   Aug.  14,  1917. 
Behearinff  Denied  Jan.  22,  1918.) 

(BvUahug  by  ike  Court.) 

1.  Taxation  esaSBS  —  AsSESSiocnT— Notice 
or  Change— Statute. 

A  taxpayer  who  appears  before  the  county 
board  of  equalization  and  objects  to  a  raise  by 
the  county  tax  asseasor  in  the  valuation  of  his 

?>roperty  over  the  amount  fixed  in  a  Terified 
ist  filed  by  him  with  such  assessor,  and  whose 
objectionB  are  heard  and  determined  by  the 
board  of  equalization,  cannot  complain  because 
the  assessor  did  not  furnish  him  with  copy  of 
schedule  showing  raise  in  valuation  ;  it  appear- 
ing that,  several  weeks  before  the  return  of  the 
assessor  and  before  the  meeting  of  the  board  of 
equalization,  such  taxpayer  was  permitted  to 
examine  the  assessor's'  records,  and  file  and 
make  copies  of  the  valuations  of  bis  property  as 
made  by  the  assessor. 

2.  Taxation  «=>493(o)  —  Assebbhkeit— Ap- 
FSAii— Exceptions. 

Where  a  ta^ayer  duly  appeals  to  the  dis- 
trict court  from  the  action  of  a  county  board  of 
equalization  as  to  the  valuation  of  his  property, 
and  a  trial  is  had  de  novo  and  judgment  ren- 
dered in  the  district  court,  from  which  appeal 
is  taken  to  this  court,  objections  to  testimony 
received  by  the  board  of  equalization  cannot  be 
considered  by  this  court,  the  exceptions  pre- 
served in  the  trial  bad  in  the  district  court  be- 
ing presented  for  consideratioii,  and  not  the 
proceedings  before  the  board  of  equalisation. 

3.  Taxatioh  ^s>88S,  86B  —  Assebshent  or 
Rbaltt—Owneb— Liens. 

Real  estate  should  be  assessed  in  the  name 
o£  the  legal  owner  at  its  fair  cash  value,  with- 
out any  deducti<ni  In  assessed  valnaUon  be- 
caose  at  mortgage  liens  against  the  same. 

Commissioners*  Opinion,  Division  No.  1. 
Brror  from  District  Court,  Oklahoma  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

Application  by  Frank  luglis  for  the  re- 
duction of  the  assessed  valuation  of  real  es- 
tate. From  a  Judgment  of  the  district  court 
on  appeal  from  the  action  of  the  county 
board  of  equalization,  ai^Ucant  brin^  error. 
Affirmed. 

D.  B.  Blake,  of  Oklahoma  City,  for  plain- 
tiff In  error.  JcSa  Embry,  Co.  Atty.,  of  Ok- 
lahoma City,  and  Faul  Van  Winkle*  Asst 
Atty.  Oen.,  for  defendant  In  entH*. 

STBWABT,  a  The  appellant,  Frank  Ing- 
11s,  as  authorized  by  statute,  prepared  a  veri- 
fied list  of  real  property  owned  by  him  In 
Oklahoma  coun^  for  the  year  1914,  fixing  a 
valuation  thereon  of  928,(KW,  and  filed  the 
same  with  the  county  tax  assessor.  The  as- 
aessor  refused  to  accept  tbe  valuation  placed 
on  the  property  by  the  appellant,  and  caus- 


ed same  to  be  assessed  for  (98;2fi0,  making 
due  return  to  the  county  board  of  equalisa- 
tion; the  county  tax  assessor  did  not  him- 
self prepare  a  copy  of  the  sdiedule  as  cor- 
rected and  give  the  same  to  the  appellant, 
Inglls,  but  several  weeks  prior  to  the  date 
of  the  assessor's  return  to  the  county  board 
of  equalization  the  appellant  was  permitted 
to  examine  the  records  in  the  county  asses'- 
bot'6  office  and  he  made  copy  of  all  changed 
In  valuation  placed  upon  such  property  by 
the  assessor,  copying  the  assessments  as 
made  by  the  county  assessor.  The  appellant 
afterwards  appeared  before  the  county  board 
of  equallaatlon  and  made  c(miplaint  as  to  the 
assessor's  valuation.  The  county  board  of 
equalisation  lowered  the  valuation  to  the  ex- 
toit  of  ¥16,000;  an  appeal  was  taken 
Inglls  to  the  district  court  where  trial  was 
had.  and  the  valuatioD  fixed  at  $67,^.  It 
appears  from  the  evidence  that  the  proper- 
ty was  Incumbered  by  mortgages  to  the  ex- 
tent of  $20,160 ;  however,  the  district  court 
did  not  take  into  consideration  the  mort- 
gages and  Id  fixing  the  valuation  no  deduc- 
tion was  made  because  of  such  mortgagea 
Counsel  for  appellant  in  his  brief  says  that 
the  appeal  presents  but  two  questions: 

"(1)  Whether  or  not  the  appellant's  assess- 
ment list  verified,  returned,  and  filed  was  con- 
clusive upon  the  taxing  officers  without  notice 
being  given  to  him  of  a  proposed  change  or  re- 
valuation thereof. 

"(2)  Whether  the  appellant  owning  a  mort- 
gagor's equiw  worth  $»B,000  in  the  real  estate 
valued  at  $67,000,  Is  taxable  at  the  value  of  the 
property  which  he  owns  and  could  seU,  or  Is 
taxable  to  the  full  extent  of  the  value  of  the 
specific  pieces  of  land,  as  though  free  and  unin- 
cumbered, and  without  regard  to  the  extent  and 
valne  of  Interest  therein  held  by  the  mortgagee. 
Or,  otherwise  expressed,  the  question  Is,  If  A. 
owned  a  lot  worth  $10,000,  mortgages  it  to  B. 
for  $5,000,  and  then  transfers  his  interest  to  C. 
fOr  $5,000,  Is  C.  taxable  ad  valorem  on  the  val- 
ue of  what  he  bought,  $5,000,  or  on  the  value 
of  the  lot,  $l0,000r' 

[1,  2]  The  statutes  authorize  the  owner  of 
property  to  make  a  verified  list  of  his  prop- 
erty with  the  value  thereof  and  deliver  to 
the  assessor ;  there  Is  nothing  In  the  statutes, 
however,  which,  in  any  event,  renders  such 
return  by  the  owner  conclusive  as  to  valua- 
tion. The  statute  reads: 

*'AI1  property  is  to  be  valued  to  the  assessor, 
by  the  person  whose  duty  it  is  to  list  the  same, 
but  the  assessor  may  place  a  different  value  on 
the  same  if  he  is  satisfied  that  the  value  so 
given  is  not  correct  and  he  shall  give  to  the 
person  so  listing  tfae  same,  a  copy  of  the  sched- 
ule; and  the  assessor  shall  seek  to  have  assess- 
ed  the  same  classes  of  proper^  at  a  uniform 
value  throughout  the  county."  Rev.  Laws  1010, 
I  7324. 

The  copy  of  the  schedule  Is  not  required 
to  be  furnished  at  any  particular  time  by 
the  terms  of  the  statutes ;  we  take  It,  how- 
ever, that  it  Is  the  duty  of  the  assessor  to 
funilsh  the  same  before  making  return  to 
the  county  board  of  equalization.  While  In 
this  case  It  does  not  appear  that  the  asses- 
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tor  mad*  a.  copy  of  the  schedule  and  gave 
the  same  to  the  fq)peUaiit,  the  appellant  eer- 
eral  weeks  before  the  aasessor's  return  to 
the  county  board  of  eqnallsallon  made  copies 
for  himself  of  the  siOiedule.  wlttaont  de- 
manding that  the  tax  assessor  fuinlsh  the 
same.  The  appelant,  having  had  the  Infor- 
maUim  required  by  law  In  doe  time  to  pro- 
tect hlB  Intwests,  cannot  be  heard  to  object 
that  the  nssessor  did  not  fnmish  lilm  with 
such  schedule,  eq)ectally  in  view  of  the  fact 
that  the  appelhint  appeared  before  the  board 
of  equalization  and  duly  presented  bis  claim 
to  such  body.  Bnt  the  appellant  urges  with 
mudi  vehemence  that  the  county  board  of 
eqnalization,  because  of  general  dissatisfac- 
tion as  to  valuations  of  property  in  Okla- 
homa City,  caused  two  persons  to  go  ont  and 
value  real  estate  In  the  section  of  the  city 
where  the  property  of  the  appellant  Is  situ- 
ated, making  their  estimate  as  to  value,  and 
that  such  board  acted  npon  the  iDformBtlon 
furnished  sucii  persons  so  sent  out  We 
are  of  the  opinion  that  the  method  pursued 
by  the  board  of  equalization  in  ascertaining 
the  value  of  the  property  for  the  purpose  of 
b^ng  assessed  cannot  be  Inquired  into  by 
this  court.  The  board  had  the  right  to  avail 
Itself  of  any  legitimate  means  of  ascertain- 
ing the  value  of  the  property.  But  we  are 
not  permitted  to  review  here  the  evidence 
before  the  board,  as  a  trial  was  had  de  novo 
in  the  district  court.  The  only  objections  we 
can  consider  must  therefore  relate  to  the  ac- 
tion of  the  district  court. 

[3]  The  trial  court  In  its  conclusions  finds 
that  the  property  should  be  assessed  to  the 
appellant,  Frank  Inglls,  in  his  name,  as  the 
owner  thereof,  for  the  purpose  of  taxation 
without  any  deduction  because  of  mortgage 
Indebtedness  against  any  of  said  property 
to  which  action  of  the  district  court  the  ap- 
pellant excepted.  The  action  of  the  court  In 
this  respect  is  the  only  matter  now  left  for 
us  to  consider. 

We  have  read  with  much  Interest  the 
unique  and  unusual,  albeit  able  and  exhaus- 
tive, brief  of  counsel  for  appellant  Many 
anomalous  conditions  with  reference  to  our 
tax  law  are  suggested,  with  the  characteris- 
tic satire  and  acuteness  of  the  learned  coun- 
sel who  wrote  the  brief.  We  have  been  more 
than  interested,  ve  have  been  entertained, 
by  following  the  ingenious  argument  made. 
That  our  vstem  of  taxation  la,  at  best,  im- 
perfect, many  times  Ineffectual,  and  never 
harmonious  must  be  admitted  by  any  care- 
ful student  of  the  subject  Were  this  court 
vested  with  legislative  rather  than  Judicial 
powers  we  might  attempt,  but  could  not 
guarantee,  a  solution  of  tUs  evo^recnrring 
and  mndi-vezed  question,  whldi,  like  Ban- 
qno's  ghost,  "will  not  down." 

We  are  called  upon  by  the  ai^ellant  In 
this  case  to  wipe  ont  hy  what,  we  think, 
would  amount  to  judicial  legislation  a  sys- 
tem of  taxation  of  real  estate  which  in  this 


jurisdiction  and  most  of  the  iarlsAietloiu  of 
our  country  is  tlme-wom  and  time-honored. 
It  is  suggested  that  the  mortgagee  has  an  In- 
terest and  estate  in  the  land  mortgaged,  and 

that,  while  the  mortgagor  holds  the  l^^I 
title,  the  mortgagee  has  an  equitable  title; 
that  snch  Interests,  for  the  purpose  of  taxa- 
tion, should  be  separated,  and  that  each  jfer- 
son  interested  should  pay  taxes  pn^^rtion- 
ate  to  their  req;»ective  interests.  Counsel  even 
goes  80  far  as  to  claim,  that,  if  the  mortgage 
equals  the  value  of  the  property,  the  same 
should  not  be  taxed  to  the  l^al  owner  at 
all,  and  that.  In  case  mortgaged  land,  assees- 
ed  only  to  the  mortgagor,  is  sold  for  taxes, 
the  purchaser  at  the  tax  sale  would  acquire 
the  title  subject  to  lieu  of  the  mortgagee. 
In  the  case  of  In  re  Indian  Territory  Illumi- 
nating OU  Oa.  48  OkL  307, 142  Foa  997,  the 
court  says: 

"The  Legislature  has  not  provided  for  a  mv- 
eranee  ot  iho  various  Interests  which  m»  be 
held  in  real  property  for  purposes  of  taxation." 

And  in  8U(^  opinion  real  prc4>erty  Is  de- 
fined as: 

"The  land  itself,  aod  all  buildings,  BtructDres, 
and  improvements  or  other  fixtures  of  whatso- 
ever kind  thereon,  and  all  rights  and  privileges 
thereto  belongiog  or  in  any  wise  apiwrtaining. 
and  all  mines,  minerals,  quarries  aim  trees  on 
or  under  the  same." 

A  mortgage  upon  land  in  this  state  Is  a 
mere  Uen,  and  gives  to  the  mortgagor  a  right 
of  foreclosure  In  order  to  enforce  the  pay- 
ment of  the  obligation  secured.  Our  Legls- 
lature  has  never  declared  that  such  lien  con- 
stitutes any  title  to  the  laud.  The  mortgagee 
has  no  title  to  the  land  unless  purchased  by 
sale  under  foreclosure  of  the  mortgage.  Our 
statutes  require  that  real  estate,  as  other 
property,  shall  be  assessed  in  the  name  of 
the  owner,  hence  we  are  of  the  opinion  that 
however  great  the  apparent  hardship,  there 
is  no  escape,  and  the  legal  owner  of  the 
land  la  liable  for  the  entire  taxes  on  the 
same. 

In  27  Cyc.  page  1163,  it  Is  said: 
"A  mortgagor  in  possession  is  considered  as 
the  owner  of  the  land,  and  it  is  bis  dut;  to  p^y 
the  taxes  and  assessments  levied  thereon." 

In  support  of  the  text  the  .following  au- 
thorities are  cited:  Medley  v.  Elliott.  02 
111.  682;  Ralston  v.  Hughs,  13  III.  469;  Sfor- 
rison  v.  Hampton  (Ky.)  49  S.  W.  781;  Bel- 
tram  V.  WiUere  (La.  Ann.)  4  South.  C06: 
WUllams  V.  Hilton,  35  Me.  547,  58  Am.  Dec. 
729;  FuUer  v.  Hodgdon.  25  Me.  243.  It  Is 
further  stated  In  the  text : . 

"If  be  neslects  or  refuses  to  do  so,  it  becomes 
the  right  of  the  mortgagee  to  pay  them  and  be 
reimbarsed  therefor"— dting  Wririit  v.  Long- 
ley,  36  lU.  381;  Leitzba^  t.  Jackman.  & 
Kan.  524;  Stanclift  v.  Norton,  11  Kan.  21S: 
Townsend  v.  J.  I.  Case  Threshing  Mach.  Co., 
81  Neb.  836,  48  N.  W.  899. 

In  Price  v.  Salisbury.  41  Okl.  416. 138  Pac. 

1024,  U  R.  A.  1917D,  620.  thU  court  says: 

"A  person  holding  a  mortgage  upon  real  es- 
tate, as  securi^  for  a  debt  is  under  no  obla- 
tion to  pay  the  taxes  upon  such  property  uole« 
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flien  fa  some  provlsiwi  in  tlie  mortgage  re- 
quiring him  to  aa  to," 

While  Price  t.  SaUabmr,  supra,  is  not 
sQuarely  in  pctot,  7«t  the  prbtdples  involved 
In  that  case  api^  to  the  eaae  at  bar.  It 
was  hdd  that,  in  event  of  a  Mle  of  land  for 
taxes  asseaeed  to  the  legal  ovner  thereof 
the  mortgagee  acooired  title  to  the  land  I9 
purchasing  the  same  at  tax  sale  and  secarlng 
a  tax  deed,  it  being  assumed  the  court 
*  that,  under  the  law,  the  taxes  on  the  value 
of  tbe  land  its^  were  a  Just  <diarge  against 
tbe  legal  owner  thereof.  The  same  la  Irald 
m  Jones  T.  Black,  18  OkL  844,  88  Fac.  10B2, 
80  Pac.  422,  U  Ann.  CBl».  753.  It  Is  said  in 
Balduff  et  ux.  T.  Griawold.  9  <m.  488,  00 
Pac.  228: 

"A  mortgage  npon  real  eatatc  creates  only  a 
lieu  in  favor  of  t&e  mortgagee,  and  the  legal  tl- 
tie  does  not  pase  until  after  foreclosure  and 
eale." 

The  leading  case  cited  by  counsel  for  ap> 
pellaat  In  support  of  his  proposition  is  Sav- 
ings &  Loan  Society  v.  Multnomah  Coud^, 
169  U.  S.  421,  IS  Sup.  Ct  392,  42  L.  Ed.  803. 
In  such  cases  the  Supreme  Court  of  the 
United  States  upheld  a  statute  of  the  state 
of  Oregon  wMch  provides  that  a  mortgage  on 
land  shall  be  taxed  as  real  estate  and  that 
auch  mortgage  vests  In  the  mortgagee  a  tax- 
able title  and  property  In  the  laud.  The  pro- 
vision of  the  law  of  Oregon  which  authorizes 
the  mortgagor  to  deduct  from  his  deht  taxes 
paid  19  bim  which  should  have  been  paid  by 
the  mortgagee  is  sustained. 

We  do  not  question  tbe  power  of  the  Leg- 
islature to  thus  flx  the  status  of  a  real  es- 
tate mortgage  and  to  vest  in  the  mortgagee 
title  in  the  land  to  the  extent  of  his  mort- 
gage, but  this  our  L^islature  has  never 
done. 

A  later  case  decided  by  the  Supreme  Court 
of  the  United  SUtes,  Faddell  v.  City  of  New 
York.  2U  n.  S.  446,  20  Sup.  Ct  189,  63  L. 
Ed.  275,  IS  Ann.  Gas.  187,  more  aptly  ap- 
plies to  tbe  laws  and  the  custom'  existing  in 
this  state.  We  quote  at  length  from  the 
opinion  of  tbe  court  in  the  Paddell  Case,  su- 
pra: 

"The  plaintiff  has  many  difficulties  in  his 
way.  In  tbe  first  place  the  mode  of  taxation 
is  of  long  stEDding,  and  upon  questions  of  con- 
■titational  law  the  long  settled  habits  of  tbe 
coDimimil?  play  a  part  as  well  as  grammar  and 
l(%ic.  If  we  should  assume  that,  ecooomicallf 
speaking,  the  present  system  really  taxes  two 
persons  for  the  same  tbinft,  tbe  fact  that  the 
system  has  been  in  force  for  a  very  long  time 
is  of  itself  a  strong  reason  against  the  belief 
that  it  baa  been  overthrown  by  tbe  Fourteenth 
Amendment,  and  for  leaving  any  improvement 
that  may  be  desired  to  the  Legislature.  The 
weight  of  tbe  plaintiffs  argument  is  that  be  is 
taxed  for  what  he  does  not  own.  Tbe  bill  seems 
to  have  been  drawn  on  tbe  dominant  notion  of 
a  right  attached  specifically  to  tbe  mortgaged 
'  property,  that  is  to  say,  the  notion  that  tbe 
property  represents  so  many  units  of  value, 
from  which  the  mortgage  snbtrects  so  many, 
leaving  only  tbe  remainder  subject  to  be  taxed ; 
and  this  is  the  plaintifTs  view.  But  there  is  a 
subordinate  averment  that  the  plaintiff  has  not 
been  aasesaed  for  taxes  in  respect  of  persoaal 
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property,  and  the  allegation  seems  to  convey, 
by  mdirection,  that  no  deduction  of  the  mort- 
gage debt  has  been  made  from  personal  prop- 
erty, and  to  admit  that  such  a  deduction  would 
have  set  the  city  right  As  to  the  former  no* 
tion,  It  will  be  observed  that  the  mortgages 
were  given  by  the  plaintiff,  and  therefore  charg- 
ed him,  as  well  as  his  land.  If  he  should  die. 
by  the  law  of  New  York  his  personal  properly 
would  have  to  exonerate  the  realty,  so  far  as  it 
would  go.  If  he  lives,  and  remains  solvent,  the 
chances  are  that  be  will  pay  the  mortgagee  out 
of  personalty.  Therefore  the  true  deduction  is 
not  the  amount  of  the  mortgages,  but  tbe  specu- 
lative chance  that  the  land  may  nave  to  be  sold 
for  tbe  debt— a  chance  that  would  be  insured 
at  different  rates  to  different  persons.  The  oth- 
er theory  regards  the  mortgage  debt  as  a  de- 
4,uction  from  total  riches,  to  be  compensated 
by  an  allowance  to  them  indifferently,  either  in 
the  valuation  of  the  land  or  by  a  deduction  from 
personal  estate.  And  this  logically  leads  to  the 
conclusion  that  no  scheme  of  taxation  is  con- 
stitutional that  does  not  make  allowance  for  all 
obligations  and  debts;  a  conclusion  that  the 
plaintiff  seems  to  accept,  while  be  does  not 
make  it  plain  that  he  does  not  receive  both  in 
law  and  in  fact  such  an  allowance  by  a  deduc- 
tion of  debts  from  personal  estate.  It  cannot 
matter  to  the  plaintiff's  argument  whether  the 
ohligaticm  is  directed  to  a  specific  object  or  to 
the  whole  mass  of  objects  owned  by  the  party 
bound.  In  the  one  case,  as  much  as  in  the  oQi- 
er,  the  obligation  will  take  certain  units  of 
value  from  his  riches,  when  under  the  compul- 
sion of  the  law  It  is  performed.  But  it  is  an 
amazing  proposition  n  constltntional  law  that 
the  law  candot  fix  its  ^e  on  tai^ihlea  alone 
and  tax  them  by  present  ownership  without  re- 
gard to  obligationa  that,  when  performed,  would 
make  some  of  them  change  liands ;  for  instance, 
that  under  the  Fourteenth  Amendment  a  man 
having  1.000  sheep  as  his  only  property  could 
not  be  taxed  for  tbelr  full  value  without  allow- 
ance for  an  unsecured  debt  of  $5,000.  even  if 
bis  creditors  should  be  left  untaxed,  a  matter 
that  hardly  would  concern  him.  Bell's  Gap  B. 
R.  Co.  vTPennsylvania,  184  U.  S.  232.  237  [10 
Sup.  Ct.  B33.  S3  L.  Ed.  882}:  Merchants'  & 
Manufacttirers'  Nat.  Bank  v.  Pennsylvania,  167 
TJ.  S.  461,  464  [17  Sup.  Ot  829.  42  L.  Ed.  2361; 
People  V.  Barker,  155  N.  Y.  330,  333  [40  N. 
E.  §401.  Undoubtedly  he  would  be  taxed  for 
more  than  he  owned  if  his  total  riches  were, 
computed  on  the  footing  that  the  law  would 
keep  its  promise  and  make  him  pay,  and  that 
what  would  be  done  should  be  treated  as  done. 
If  he  owned  other  property,  still  there  would 
be  the  chance  that  the  sheep  might  be  seized  on 
encutioD,  and,  as  we  have  said,  the  liability  of 
the  mortgaged  land  is  no  more,  although  the 
chance  may  be  greater.  It  is  a  suffident  an- 
swer to  say  that  you  cannot  carry  a  constitu- 
tion out  with  mathematical  nicety  to  l<H:ical 
extremes.  If  you  could,  we  never  should  have 
heard  of  the  police  power.  And  this  is  still 
more  true  ot  taxation,  which  in  most  communi- 
ties is  a  long  way  off  from  the  logical  and  co- 
herent tiieory.  And  It  may  perhaiis  be  doubted 
whether  there  is  ever  a  logical  objection  to  tbe 
sovereign  power  giving  notice  to  all  persons 
who  may  acquire  property  within  its  domain 
that  when  it  comes  to  tax  it  will  not  look  be- 
yond tbe  tangible  thin^,  and  that  those  who 
buy  it  must  buy  it  subject  to  that  risk." 

The  reasoning  of  tbe  learned  Justice  wbo 
wrote  fbe  opinion  meets  tbe  argument  of 
counsel  for  sibilant  Tba  conrt  bold  that 
the  assessment  ot  real  estate  at  Its  cash  val- 
ue wittumt  deduction  for  mortgages  was 
valid  under  the  laws  and  customs  of  New 
York  and  was  not  in  rlolatltm  of  the  Con- 
sUtutioa  Tbe  holding  Is  In  accord  with  onr 
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laws  and  cuBtoms  and  the  same  meets  oar 
ApprovaL 

The  judgment  of  the  lUstrlct  court  of 
Otclohoma  connt^  is  afflrmed. 

PER  CURIAM,  Adopted  In  whole, 


ST.  LOUIS  &  S.  r.  B.  GO.  T.  LOWBANGB. 
(No.  6345.) 

(Supreme  Conrt  of  Oklahoma.    Jan.  B,  1918.) 

(Bf/ttabua  hy  the  Court.) 
Appeal  and  Ebbob  «s»773^  —  Bbiefb  -•  Rb- 

VEBSAI» 

Where  plaintiff  in  error  has  served  and  filed 
his  brief  in  compliance  with  the  rules  of  this 
court,  and  defendant  in  error  has  neither  filed  a 
brief  nor  offered  an  excuse  for  such  failure,  the 
«oart  is  not  required  to  search  the  record  to 
find  some  theory  upon  which  the  judsment  of 
the  conrt  below  may  be  Bustsinedt  but  may, 
where  tbe  authorities  cited  in  the  brief  filed  ap- 
pear reasonably  to  sustain  the  assignments  of 
error,  reverse  the  case  in  accordance  with  the 
prayer  of  the  petition. 

Krror  from  District  Court,  Bryan  County ; 
Jesse  M.  Hatcbett,  Judge. 

Action  by  Mattie  M.  Lowrance,  adminis- 
tratrix of  the  estate  of  B.  S.  Lowrance,  de- 
ceased, against  the  St  Louis  &  San  Francis- 
co Railroad  Company.  Judgment  for  plain- 
tUt,  and  defendant  brings  error.  Reyersed 
and  remanded,  with  directions  to  grant  new 
trial. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A. 
Klelnschmidt  and  E.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintiff  in  error. 

KANE,  J.  This  was  an  action  for  dam- 
ages for  wrongful  death  under  the  federal 
Employers'  LlabiUty  Act  (Act  AprU  22,  1908, 
c.  140,  35  Stat.  65  [U.  S.  Comp.  St.  1916.  H 
8657-8666]),  commenced  by  the  defendant  in 
error,  plaintiff  below,  against  the  plaintiff  In 
error,  defendant  below.  Upon  trial  to  a  Jury 
there  was  a  verdict  for  the  plaintiff  In  the 
sum  of  $5,000,  upon  which  Judgment  was 
duly  entered,  to  reverse  which  this  proceed- 
ing In  error  was  commenced. 

^The  deceased,  E.  S,  Lowrance,  at  the  time 
of  his  death,  was  a  passenger  conductor  In  the 
employ  of  the  defendant  railway  company  run- 
ing  between  Monnet,  Mo.,  and  Paris,  Tex.  He 
had  been  In  the  employ  of  the  defendant  for 
something  like  24  years,  14  years  of  wblch 
he  had  been  a  passenger  couductor  upon  this 
same  run.  At  the  time  of  his  death  the  de- 
ceased was  leaning  from  the  steps  of  one  of 
the  coaches  of  his  train  with  his  bad£  to  the 
engine  and  looking  under  the  train,  presum- 
ably for  the  purpose  of  satisfying  himself  as 
to  whether  or  not  the  air  brakes  were  prop- 
erly released,  and  while  thus  engaged  his 
head  came  violently  In  contact  with  one  of 
the  upright  pieces  of  a  bridge  over  which  his 
train  was  passing,  a  short  distance  out  of 
Wlster,  and  as  a  result  of  such  cwtact  be 


was  knocked  from  the  train  and  instantly 
killed.  The  Bpe<dflc  act  of  negligence  alleged 
against  the  defendant  was  that  It  "negllgoit- 
ly  constructed  said  bridge  with  the  sides  and 
upright  pieces  thereof  so  near  to  this  track 
as  to  render  it  very  dangerous  and  haxardons 
to  Ite  employfe  engaged  in  running  Its  trains 
over  said  track  at  said  place,  and  tber^y 
falling  In  Its  duty  to  give  its  said  employte 
and  especially  said  £<■  S.  Lowrance  a  saCs 
place,  track  and  roadbed  In  vrtildi  to  pv- 
form  the  duties  of  tlielr  and  Us  saM  on- 
ployment" 

The  only  assignments  of  error  we  find  It 
necessary'  to  notice  are:  (1)  The  court  erred 
in  overruling  the  demnrrer  of  the  defendant 
to  the  evidence  of  the  plaintiff;  and  (2)  the 
court  enrad  In  overruling  detendanfs  motion 
for  a  peremptory  Instruction. 

These  assignments  of  error  are  argued  to- 
gether by  counsel  for  plaintiff  In  error  In 
their  brief;  It  being  their  contention  that 
tbe  undisputed  evidence  aa  to  tbe  cmstmc- 
tion  and  maintenance  of  the  bridge  dooa  not 
tend  to  show  any  negligence  on  tlie  part  of 
the  defendant,  and  therefore  ttie  trial  ooort 
erred  In  submitting  that  question  to  the  Jary. 
Onuuei  for  plaintiff  In  wror  bave  fumlshed 
the  court  with  a  brief.  In  compUance  witli 
tbe  rules  of  this  court,  wh««in  ttiey  cite 
many  authorities  wUeh  seem  to  foUr  wi» 
tain  their  contention.  On  the  other  band, 
counsel  fbr  plaintiff,  although  many  oppor- 
tunities to  do  BO  bave  been  affcvded  tbem, 
have  foiled  to  fiivor  the  court  with  a  brief, 
thus  tacitly  conceding  the  inqwegnabflltr 
the  position  taken  by  th^  adversaries,  al- 
though they  succeeded  In  tbe  court  b^ow  tai 
securing  a  substantial  verdict  In  tbeae  cir- 
cumstances, the  rule  In  this  Jurisdlctioa  Ib 
that  where  plaintiff  In  error  has  served  and 
filed  his  brief  In  compliance  vrith  the  rmes 
of  this  court  and  defendant  In  error  has 
neither  filed  a  brief  nor  <tf  ered  any  excuse 
for  such  failure,  the  conrt  is  not  required  to 
search  the  record  to  find  some  theory  upon 
whldi  the  Judgment  of  the  court  below  may 
be  sustained,  but  may,  where  the  authorities 
cited  in  the  brief  filed  appear  reasonably  to 
sustain  the  assignments  of  wror,  reverae  the 
case  In  accordance  with  the  prayer  of  tbe 
petition.  C  B.  I.  A  P.  By.  Ga  v.  Booher,  34 
Okl.  94,  124  Pac.  760;  Hampttm  Thomas, 
SB  OkL  629, 130  Pac.  961 ;  Dlevert  v.  Bainey, 
41  Okl.  81,  180  Pae  1080;  MidUnd  Valley 
R.  Co.  V.  Horton,  46  Okl.  S34,  140  Pac.  131; 
St  L.  &  S.  F.  R.  Co.  V.  Metts,  46  Okl.  &Q2, 
149  Pac.  107;  St  L.  AS.  F.  B.  Co.  v.  Ha- 
worth,  48  Okl.  132,  149  Pac.  1086. 

Tbe  uncontrorerted  testimony  of  many  ex- 
pert witnesses  testifying  on  behalf  of  the  de- 
fendant was  to  the  effect  that  the  general 
standard  for  the  construction  of  sted  bridges 
prevailing  on  the  railroads  of  this  country  is 
to  allow  14  feet  for  clearance,  and  that  is 
the  standard  maintained  tfaroo^Miat  the 
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Frlaeo  System,  and  on  all  tingle-track  rail- 
roads of  this  oonntry;  tbat  tbe  Inside  dear- 
ance  of  tbe  Wlatv  bridge  at  tbe  narrowest 
pMot— tbat  Is,  between  tbe  end  poste— Is  14 
feet,  and  that  Is  strictly  In  accomance 
with  the  approved  standard  for  const mction 
and  qieciflcatlonB  for  bridges  in  this  oonntry. 
Tbe  bridge  at  Wlstw  was  omutmcted  in  1887 
by  the  Union  Bridge  Cominny,  and  has  re- 
mained in  tbe  same  condition  ever  since. 
One  of  tbe  expeeta,  Mr.  Otis  B.  Hover,  as- 
sistant diltf  engineer  for  tba  American 
Bridge  Company  testified  In  snbstance:  . 

niat  on  bridge  constmctira  in  1885,  or  therfr- 
abouts,  tbe  Btandard  dearaiice  ves  14  feet.  I 
am  acquainted  with  the  Union  Bridge  Com- 
pany. In  1887  it  was  one  of  the  largest  con- 
cerns  of  its  class  in  the  United  States,  and  by 
far  the  greater  part  of  its  work  was  in  coDnec- 
tion  with  the  construction  of  standard  railroad 
bridges,  and  I  am  of  the  opinion  tbat  they  were 
thoroughly  competent  designers  and  builders  of 
bridges. 

Counsel  base  their  contention  upon  the  le- 
gal proposition  that  negligence  Is  not  im- 
putable to  a  railway  wbere  the  facilities  In 
question  are  such  as  are  ordinarily  in  use  by 
prudently  conducted  railroads  engaged  in  like 
bosiness  and  surrounded  by  like  dream- 
stances.  The  following  are  some  of  tbe  an- 
thorltles  dted  by  counsel  which  the  court 
finds  reasonably  tend  to  sn^wrt  tbelr  con- 
tention:  Phtenlz  Printing  Go.  v.  Darham, 
32  OkL  575,  122  Pac  708,  88  L.  R.  A. 
(N.  S.)  1191;  Midland  Valley  B.  Co.  v. 
Bryant,  37  DM.  206,  l3l  Pac.  678 ;  Bohn  v. 
C,  R.  I.  A  P.  By.  Co.,  106  Mo.  429,  17  S.  W, 
580 ;  Davis  V.  Augusta  Factory,  92  Ga.  712, 
18  S.  E.  974;  Louisville  &  Nashville  R.  Co. 
T.  Allen's  Adm'r,  78  Ala.  494;  Haines  v. 
Spencer,  167  Fed.  266,  92  C  O.  A.  668;  Wil- 
liams Cooperage  Co.  v.  Headrlck,  169  Fed. 
680,  88  C.  O.  A.  548;  McGlnnis  v.  Canada 
Southern  Bridge  Co.,  49  Mich.  466.  13  N.  W. 
819;  IlWck  T.  Flint  &  P.  M.  R  Co.,  67  Mich. 
632,  85  N.  W.  708;  Sheeler's  Adm'r  v.  C.  & 
O.  R.  Co.,  81  Va.  188,  59  Am.  Rep.  654 ;  Slsoo 
r.  Lehigh  &  H.  Ry.  Co.,  145  N.  T.  296,  39  N. 
E.  958;  Cleveland  C,  a  &  St  L.  By.  Co.  v. 
Haas,  35  Ind.  App.  626,  74  N.  E.  1003;  Chi- 
cago &  E.  I.  B.  Co.  V.  I>rlscoll,  176  HI.  330,  62 
N.  B.  921;  Tuttle  v.  Detroit,  G.  H.  &  M.  Ry. 
Co.,  122  a.  S.  189.  7  Sup.  Ct  1166»  80  L.  Ed. 
1114. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial  All  the  JusUces  concnr. 


WICK  et  aL  t.  GUNN  et  aL   (No.  8010.) 
(Snpreme  Oourt  of  Oklahoma.   Dec.  11,  1917.) 

(SvUdbuB  hv  t\0  Court.} 
1.  Mastkb  Airn  Savant  4=>348— Wobkmen's 

CoiCFBNSATXOn    LAW   —   OONSTBUCTION  — 

Bbuedies. 

The  Workmen's  Compensation  Act  of  tills 
state  (Laws  1915,  c.  246),  must  be  construed  as 


a  whole,  and  all  pr«Bumptions  inddlged  wIU  be 
in  favor  of  those  for  whose  protection  the-  statu- 
tory compensation  was  fixed,  and  who,  by  the 
terms  of  the  act,  are  deprived  of  the  ordinary 
remedieB  open  to  others  whose  rights  are  in- 
vaded. 

2.  Masteb  Aitn  Skstaht  ^iS48,  403— W«bk> 

hen's  CoifPSNSATlON  ACT— RlQHT  TO  COU- 
PBNSATION— BUKDEN  OF  PbOOP. 

In  order  to  defeat  an  award  for  injuries  un- 
der the  Workmen's  Compensation  Act,  the  case 
must  come  clearly  within  the  statutory  excep- 
tions, barring  tbe  award.  Tbe  burden  of  proof 
is  upon  the  employer  to  establish  facts  consti- 
tuting a  bar  to  compensation. 

3.  Masteb  and  Sbbtant  «bs380— Wobkhbh's 

COUPENSATION  AOT  —  "WlLLTOl."  AOT  0» 

Sebvant— CoNSTBUcnoN  01  Statutes. 
Under  that  part  of  section  1,  art  2,  c.  246, 
S.  Ll  1915,  relieving  the  employer  from  Uiibiii^ 
for  compensation  to  an  injured  workman  "where 
the  injury  results  directly  from  the  willful 
failure  of  the  injured  employ^  to  use  a  guard  or 
protection  against  accident  furnished  for  bis 
use  pursuant  to  any  statute  or  by  order  of  the 
state  labor  commioioner,"  the  mere  v<duntary 
and  intentioaai  failure  of  a  workman  to  use  suc^ 
safety  appliance  does  not  necessarily  render  the 
omission  willful.  The  willful  failure  contem- 
plated aarries  with  it  the  idea  of  premeditation, 
obstinacy,  and  Intentitmal  wnmgdoing  (citing 
Words  and  Phrases,  Vint  Series,  WiufaBy). 

4.  Masteb  and  Sebtant  «=>417(7)  —  Wobk- 
hbn's  Compensation  Act— WiLLrox.  Act  of 

^BVANT— QUESnON  OF  FACT. 
Willful  failure  of  workman  to  use  guards 
or  safety  appliances  provided  in  pursuance  of 
law  or  by  order  of  the  state  labor  commissioner 
is  a  question  to  tie  determined  by  the  Indus- 
trial Commission  from  the  facto  in  each  particu- 
lar case,  and  if  there  is  any  evidcoice  reasmably 
tending  to  support  a  finding  of  such  Iward  tiiat 
the  failure  to  use  such  gnaras  or  appliances  was 
not  willful,  the  action  of  the  board  will  not  be 
disturbed. 

5.  MASnSB  AND  SiBBVANT  4=3380  —  MaBTBE'S 
DUTT—GnABDB  AND  SaFBTT  APPUANCBS. 

It  is  the  duty  of  employers  to  provide  proper 
guards  and  safe^  appliances  for  macbineir  used 
by  workmen  and  to  install  proper  guards  and 
appliances  ordered  by  the  state  labor  emunli- 

sjoner. 

Gommtsslonenf  Opinion,  IMTlBi<m  Na  1. 
Actlcm  brought  in  Supreme  Court  to  vacate 
a  dedslon  and  award  of  tbe  State  industrial 
Commission  In  favor  of  Charles  D.  Ounn  as 
claimant  and  against  S.  J.  Wick,  as  respond- 
ent, and  tbe  Eldelity  &  De^poslt  Insurance 
Company  of  Maryland,  as  insurance  carrier. 
Petition  denied,  and  award  by  tbe  State  In- 
dustrial Commission  sustained. 

H.  A.  King,  of  Oklahoma  City,  for  petition- 
ers. S.  P.  Freellng.  Atty.  Gen.,  and  B.  B. 
Wood,  Asst  Atty.  Gen.,  ft>r  respondenla. 

STEWART,  O.  The  respondent,  S.  J.  Wick, 
and  the  insurance  carrier,  tbe  Fidelity  Ar 
Deposit  Insurance  Company  of  Maryland, 
seek  review  of  a  dedslon  of  tbe  State  Indus- 
trial Commission  awarding  compensation  to 
claimant,  Charles  D.  Gunn,  for  injuries  sua* 
talned  during  the  course  of  his  employment 
by  the  respondent;  It  being  urged  that  tbe 
award  should  not  have  been  made  beoanse 
the  facts  show  that  claimant  failed  to  use  a 
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safety  appliance  provided,  which  would  have 
prevented  the  Injury. 

The  i^tatutes  and  the  rules  of  this  court 
make  the  ded^ons  of  the  State  Industrial 
Commlsislon  on  questions  of  fact  final.  The 
amount  of  the  award  In  the  Instant  case 
Is  not  iQ  controversy,  and  we  are  called  upon 
only  to  say,  as  a  matter  oi  law,  whether  or 
not,  under  the  facts,  any  compensation  should 
have  been  awarded.  This  duty  involves  a 
construction  of  that  part  of  sectlOD  1,  art  2, 
of  the  Workmen's  Compensation  Act  which 
bars  an  award  "where  the  injuf7  results 
directly  from  the  willful  failure  of  the  In- 
jured employ^  to  use  a  guard  or  protection 
against  accident  furnished  for  his  use  pnr- 
sunnt  to  any  statute  or  by  order  of  the  state 
labor  commissioner.**  Section  S746,  R.  h. 
1010,  provides  that  in  a  factory  or  an  Institu- 
tion where  machinery  is  used,  "all  machines 
shall  be  provided  with  loose  poOeya  and  all 
vats,  pans,  planers,  cogs,  gearing,  belting, 
shafting,  set  screws  and  machinery  ot  ever; 
description  shall  be  properly  gHorAedJf  ^Ehe 
italics  are  oura.)  Counsel  indulge  in  extend- 
ed dlscussltm  as  to  whether  the  machinery 
was  properly  guarded.  In  our  c^lon,  the 
absoice  in  this  case.  If  each,  existed,  of  a 
proper  guard  or  of  sudi  guard  as  was  au- 
thorized by  the  state  labor  commissioner.  Is 
only  material:  First,  in  so  far  as  the  same 
may  affect  the  question  of  wtUful  failure 
of  the  claimant  to  use  the  guard  provided; 
and,  second,  in  so  far  as  the  dalmant  may 
be  held  to  be  reeved  from  using  an  improper 
or  uttuutborlzed  guard. 

[2.3]  The  word  "willful"  was  used  with 
evident  puri>ose  on  the  part  of  the  lawmak- 
ers ;  hence  a  proper  coustructloa  and  defini- 
tion of  such  word  as  applied  to  the  legislation 
Involved  la  Imperative.  We  are  not  wifhout 
numerous  definitions  of  the  word  by  both 
lexicographers  and  Jurists.  The  same  are 
apparently  In  slight  conflict,  but  are  never- 
theless susceptible  of  being  harmonized.  In 
the  progress  of  language  and  the  development 
of  Ideas,  it  has  become  a  rule,  not  only  of  legal, 
but  of  grammatical,  construction,  that  a 
great  number  of  words  have  varying  sig- 
nificance, more  or  less  related,  but  often  far 
removed  from  the  original  etymological  mean- 
ing, according  to  the  several  connections  in 
which  a  particular  word  may  be  used. 

It  is  the  contention  of  the  petitioners  that 
the  word  "wiilful"  pertains  only  co  an  act 
of  the  will,  and  Is  synonymous  with  voluntary 
or  Inteutioual.  It  la  sometimes  ao  defined. 
"Willful,"  as  used  in  criminal  matters,  often 
refers  merely  to  a  voluntary  act  However, 
this  rule  is  not  absolute.  For  an  act  to  be 
t'ulpablc,  It  must  be  willing,  but  not  neces- 
sarily willful.  The  word  "willful"  signifies 
full  of  will,  fixed,  determined,  stubborn;  and 
by  constant  use  In  certain  connections  it  now 
gencrnlly  signifies  stubbornness  In  wrongdo- 
ing or  reckless  disregard  of  consequences.  It 
will  be  found  that,  where  the  courts  have 


held  the  word  to  be  equivalent  to  "voluntary" 
or  "intentional,*'  such  oonstmcttw  was  ad<H>t- 
ed  where  the  word  was  used  In  connection 
with  acts  criminal  per  se,  and  that,  even  in 
criminal  cases  where  the  acts  forbidden  by 
statute  are  not  wrong  In  themselves,  it  Is 
held  that  "willful"  has  a  deeper  significance 
than  merely  voluntary  or  Intentional.  It  is 
held  in  Oatlett  t.  Tonng,  148  HI.  74,  32  N.  E. 
447,  that  the  phrase  "wlilfol  vlolmtlon  of 
law"  means  a  vlolati<m  thereof,  knowingly 
and  d^berately  committed.  The  some  Is 
held  in  United  States  v.  Edwards  <C.  C.)  43 
Fed.  67;  Horton  v.  lAte  Assurance  Sodety, 
SS  Hlsc  Rep.  49S,  71 N.  Y*  Snpp.  1000;  Wales 
V.  Miner,  89  Ind.  118, 127.  And  it  Is  held  that 
the  word  "willfully"  means  not  mwely  Tolnn- 
tarlly,  but  with  a  bad  purpose.  Words  and 
Phrases,  7460;  Potter  v.  United  States,  155 
U.  S.  438.  IS  Sop.  Ct  144,  30  Li  Ed.  214: 
Commonwealth  t.  Ejweland,  87  Mass.  (20 
Piefc)  206;  WUUams  T.  People,  26  Cokx  272, 
07  Pae.  701 ;  Spnrr  United  Statea,  174  U. 
8.  728, 10  Sopu  Ct  815,  48  li.  Ed.  UfiO;  Hate- 
ley  T.  State,  118  Ga.  78,  44  S.  E.  862;  North 
Carolina  v.  VanderfDrd  (0-  O  8S  Fed.  2SS, 
287;  Chicago,  St  L  ft  P.  B.  Ga  Nash. 
1  Ind.  App.  288,  800,  27  N.  B.  S84. 

In  State  t.  Alconi,  78  Tax.  887.  14  8.  W. 
063,  and  Words  and  Phrases,  7460.  it  Is  said: 

"Bad  motive  is  necessary  *  *  *  to  make 
an  act  willful,  and  that  the  fact  that  the  act 
or  omission  was  done  in  obedience  to  the  will 
*   •   •   is  not  enough." 

It  is  held  in  Myers  v.  Standard  Telegraph 
Co.  aowa)  92  N.  W.  720,  that  a  willful  act 
Is  the  wantcm  doing  of  the  same  without  rea- 
sonable excuse.  Under  a  statute  fixing  lia- 
bility upon  a  railroad  company  for  damages 
to  stock  running  at  large,  In  the  absence  of 
a  fence  constructed  by  the  railway  company, 
tmless  the  injury  complained  of  was  occa- 
sioned by  the  willful  act  of  the  owner  of 
the  stock  or  his  agoit,  the  court,  In  Stewart 
T.  B.  ft  M.  R.  B.  Co.,  32  Iowa,  661.  says: 

*'A  willfQl  act  is  an  obstinate,  Btnbbmm,  per- 
verse act;  and  an  act  done  willfully  Is  one  done 
stubbornly,  by  design,  and  with  set  purpose." 

Webster  defines  "willful"  as  "obstinate; 
perverse;  InSexlble;  stubborn;  refractory." 

We  next  consider  the  construction  of  the 
word  in  tts  particolar  application  to  work* 
moi's  comprasatioa  laws.  SndL  le^slaUon 
Is  new  In  this  state;  in  fact  new  to  our 
entire  country.  It  began  In  Germany,  and. 
under  some  changes,  found  its  war  to  Eng- 
land, later  reaching  the  United  States,  ex- 
isting at  present,  in  some  form  or  other.  In 
32  states.  In  Adams  v.  Iten  BlsCnlt  Ca 
(Okl.)  162  Pac;  838,  this  Coort  iqiholda  the 
constitutionality  of  the  Wortcmen's  Oompen- 
BStloQ  Act  of  this  state.  Air.  Justice  Hardy, 
In  delivering  the  opinion,  after  an  able  and 
exhaustive  review  of  the  history  and  objects 
of  kindred  legi»lation,  says: 

"Instead  of  the  losses  being  borne  as  hereto- 
fore, in  a  great  majority  of  cases,  by  the  injarvd 
employft  or  his  dependent  onc%  it  was  the  bdief 
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that  such  losBM  ahoold  be  borne  by  the  indns- 
tsies  causing  them,  or,  more  accurately  apeek- 
ing,  by  the  consumers  of  the  producta  of  such 
InduBtriee,  and  that  thereby  wasteful  and'  on- 
necesBary  Utigatioa,  with  all  of  its  resultant 
evila,  could  be  eliminated." 

It  was  the  Intention  of  this  act  to  make 
the  business  bear  the  burden  of  incidental 
and  accidental  injuries  without  regard  to 
the  qoestlon  of  negligence,  either  on  the  part 
of  the  ^ployer  or  the  employ&  In  tbe  long 
run  the  public,  and  not  the  persons  Immedi- 
ately involTed,  except  to  the  extent  that 
they  are  members  of  society  at  large,  pay  the 
bills.  The  Instant  case  presents  to  this  court 
for  the  first  time  any  question  growing  out 
of  the  operation  of  the  law.  An  examina- 
tion of  the  legislation  of  Germany,  En^nd, 
and  the  various  American  states  discloses  no 
other  statute  identical  with  ours  as  to  de; 
fenses  to  Claims  arising  under  the  law^ 
Most  of  tbe  statntcH.  however,  provide,  that 
"willful  mlsoonduct,"  without  specitylng  the 
paiUcnlar  acts  reenlting  tn  tbe  Injniy,  is  a 
bar  to  an  award.  Our  statute  specifically 
names  the  wlllfnl  acts  that  bar  cmnpensa- 
tifm.  mie  law  In  England  lias  received  ju- 
dicial eraiatnictlai  to  a  greater  extoit  than 
tHaeWbaee.  In  Tennent  v.  Broxbnm  OU  Oa, 
Ltd.,  8.  O.  1907  (Eng.)  581,  It  Is  said: 

"The  word  'wlUful*  as  applied  to  the  conduct 
of  the  injured  person  signifies  moral  blame,  and 
if  there  la  no  moral  blame,  the  case  would  not 
come  within  the  scope  of  the  itatntory  ezcep- 
tioa." 

In  Johnson  r.  Marshall  &  Sons,  Ltd.,  App. 
Gas.  1906  (Eng.)  409.  76  U  J.  K.  B.  868,  Lord 
Lobourne,  speaking  for  the  court  says: 

"It  was  willful  in  the  sense  that  tbe  matter 
presumably  seemed  of  his  own  accord,  but  the 
word  'willful'  I  tldnk,  imports  that  the  man's 

conduct  was  deliberate,  not  merdy  a  thoughtless 
act  on  the  spur  of  the  moment" 

In  George  v.  Glasglow  Coal  Co.,  Ltd.,  App. 
Gas.  1909  (Eng.)  123.  It  Is  held  that  the 
question  of  serious  and  willful  misconduct 
on  the  part  of  the  claimant  Is  a  question 
of  fact  to  be  determined  by  the  tribunal 
trying  the  cause,  the  court  using  the  fol- 
lowing language: 

"It  is  not  the  province  of  the  court  to  lay 
down  that  the  breach  of  a  rule  ie  prima  facie 
evidence  of  serious  and  willful  miscoodnct 
That  is  a  questioik  purely  of  fact  to  be  deter* 
mined  by  the  arbitrator  as  anch.  The  arbitra- 
tor  mast  decide  for  himself,  and  ought  not  to  be 
fettered  by  artificial  presumptions  of  fact  pre- 
scribed by  a  court  of  law." 

In  Johnson  v.  Marshall  &  Sons  Co.,  supra, 
it  is  said  in  the  syllabus: 

"The  mere  breach  of  a  rule  or  order  from 
wbidi  no  serious  consequences  could  reasonably 
have  been  anticipated  is  not  such  'serioas  and 
willful  misconduct'  under  Workmen's  Comiieo- 
aation  Act  1897  aa  disentitles  to  compensation 
for  death  or  injury  occasioned  thereby.  The 
onus  of  proving  such  misconduct  lies  upon  the 
person  asserting  it." 

In  George  v.  OUaglow  Coal  CcHupany,  nt- 
pra,  it  is  said: 

"When  an  act  Is  momentary  and  inadvertent, 
not  deliberate,  it  cannot  be  said  to  be  willful; 
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willfulness  must  be  willfulness  In  wrongdoing, 

knowing  tbe  quality  of  the  act" 

The  statute  in  Wisconsin  makes  any 
"willful  misconduct"  a  bar  to  the  compen- 
sation, and  in  construing  such  provision  the 
court  in  Nekooska-Edwards  Paper  Co.  v. 
Industrial  Commission  of  Wiscousiu  et  al., 
154  Wis.  105,  141  N.  W.  1013,  U  R.  A.  1916A, 
34S,  Ann.  Cas.  1910B,  906,  says: 

"A  finding  by  the  commission  under  tbe  Work- 
men's Compensation  Act  that,  although  an  in- 
jury to  an  employ^  was  due  to  his  intoxication, 
it  was  not  caused  by  his  willful  misconduct  so 
as  to  relieve  the  employer  from  liability  under 
the  statute,  cannot  be  disturbed  by  the  court 
where  it  has  no  authority  to  review  the  evi- 
dence." 

In  Gignac  v.  Studebaker  Corporation,  186 
Mich.  674.  152  N.  W.  1037,  It  is  said  in  the 
syllabus: 

"Where  a  railroad  employA  was  injured  while 
climbing  over  the  bumpers  of  a  freiuit  train  to 
which  a  live  engine  was  attached,  without  stop- 
ping to  see  where  the  trainmen  were  and  with- 
out knowing  whether  the  train  was  about  to 
move,  he  was  not,  as  a  matter  of  law,  guilty 
of  sudi  intentional  and  willful  miscooduet,  as 
wonld  defeat  recovery  under  Workmen's  Com- 
pensation Act" 

It  is  held  by  tbe  Supreme  Court  of  Massa- 
chnaetta  in  the  case  of  In  re  Nldcerson,  218 
Mass.  1S8.  lOD  N.  E.  604,  Ann.  Cas.  1916A, 
790: 

"  'Serious  and  willful  misconduct*  for  the  coo- 
sequences  of  which  the  employ6  is  not  entitled 
to  compensation  under  the  Workmen's  Compen- 
sation Act  (St  1911,  c.  751,  p.  2.  par.  2)  means 
more  thsn  even  gross  neglect,  and  resembles 
closely  tbe  wanton  or  reckless  nlscondact  which 
roidws  one  liable  to  a  treqpasser  or  to  a  bare 
licouee." 

Tbe  court  In  the  NickoBon  Caae  foitbef 

says: 

"A  finding  by  the  Industrial  Accident  Board, 
in  accordance  with  the  report  of  the  arbitration 
committee,  that  the  employe  was  not  guilty  of 
serious  and  willful  misconduct,  is  ctmelaiUve  an 
appeal,  unless  sboirn  to  be  unwarranted  by  tbe 
evidence." 

[1,  4]  Now,  applying  the  law  to  the  facts  in 
this  case,  the  duty  rests  upon  us  to  detep- 
mine  whether  or  not  tbe  uncontrovertad  facts 
are  such  that  aU  reasonable  persons  must 
conclude  that  the  failure  of  the  claimant 
was  "wlUful"  In  tbe  sense  that  the  word  is 
used  in  the  statute  under  consideration.  The 
willfulness  of  tbe  claimant  was  a  question  ot 
fact  determined  by  the  Industrial  Commis- 
sion, and  if  there  is  evidence  to  support  the 
finding,  we  are  powerless  to  Interfere.  We 
cannot  substitute  our  findings  for  those  of 
the  commission.  The  material  evidence  be- 
fore us  shows  that  at  the  time  of  the  acci- 
dent the  claimant  was  operating  a  machine 
being  a  combination  edger  and  planer;  that 
he  was  exi>erienced  and  used  to  such  work; 
that  he  had  been  working  for  the  respondent 
for  only  a  few  days,  but  had,  prior  to  his 
employment  by  the  respondent,  operated  such 
a  machine  without  a  safety  guard ;  that 
such  use  was  not  unusual ;  that  the  machine 
In  question  had  an  out-of-date  guard,  not 
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antomaUc  which,  when  dalmant  l)egaii  to 
work,  was  hanging  by  the  machine  and  out 
of  place;  that  the  safety  appliance  as  ap- 
proved by  the  labor  commissioner  was  auto- 
matic, easier  to  handle,  and  much  safer  than 
tbe  one  provided  by  the  respondent;  that 
the  reqxnident  was  aware  of  such  improved 
automatic  safety  appliance,  but  testifies  that 
he  merely  used  the  ooe  that  came  with  the 
machine.  It  la  admitted  by  tbe  re^ndent 
In  his  testimony  that,  had  the  automatic 
guard  been  provided,  the  accident  would  not 
have  happened.  There  is  also  evidence  to 
show  that,  If  the  guard  furnished  had  been 
put  in  place  and  pn^erly  used  by  the  claim- 
ant, the  injury  might  have  been  averted. 
The  evidence  shows  that  on  Wednesday,  the 
next  day  after  the  claimant  began  work,  the 
respondent  said  to  the  claimant,  "Charley, 
use  your  guard  whenever  i>o88lble  to  use  It," 
and  that  the  respondent  showed  the  claim- 
ant how  to  adjust  the  guard  In  order  to  make 
it  work  more  easily ;  that  at  the  time  of  the 
Injury  the  claimant  was  making  a  door  out  of 
flooring  lumber ;  that  after  making  the  door 
he  desired  to  cut  the  tongue  off  one  piece  of 
the  flooring,  and,  In  order  to  save  time  for 
his  employer  and  inconvenience  to  himself; 
be  ran  this  piece  of  lumber  through  the  ma- 
chine without  attaching  or  using  the  guard; 
that,  on  account  of  the  character  of  the 
guard  and  Its  not  being  in  place,  it  would 
have  required  extra  time  to  have  used  the 
same ;  that  to  do  such  work  without  a  guard 
was  not  aniisual  and  not  necessarily  danger- 
ou,  and  that  tbe  time  required  to  do  the 
wOTk  without  adjusting  the  guard  was  but 
momeutary.  It  does  not  f^tear  that  the 
-claimant  had  any  tbougbt  of  violating  tbe 
law  or  of  other  w'nmgdolng,  bnt  nsed  tbe 
maciblne  In  tbe  manner  to  whUib  be  bad  beoi 
acciutaned  at  other  places  where  he  had 
worked,  and  In  so  acting  ctLnHBeOj  received 
an  injurr  resulting  In  the  loss  of  two  pba- 
langes  <MC  the  index  finger;  that  no  rules 
were  posted  and  no  notice  published  showing 
tbe  reqnironent  of  tbe  law  as  to  the  use  of 
machinery ;  that  the  guard  recommended  by 
tile  latMMT  commissioner  was  simple  and  Inex- 
pensive; that  the  one  provided  was  complex, 
unhandy,  and  required  considerable  time  to 
adjust  and  use.  The  state  labor  commis- 
sioner as  well  as  the  claimant  and  respondent 
were  witnesses  in  the  hearing  before  the  In- 
dustrial Commission,  and  there  was  no  sub- 
stantial conflict  In  their  testimony. 

The  facts  and  circumstances  in  evidence 
raised  a  question  of  fact  whidi  was  decided 
adversely  to  the  resiibndent.  Reasonable 
men  might  have  reached  a  dUTerent  conclu- 
sion than  that  reached  by  the  Industrial  Com- 
mission, but  It  cannot  be  maintained  that  oth- 
er reasonable  men  would  not  have  concurred 
In  tbB  finding  mada   We  do  not  determine 


nhether  or  not  the  claimant's  failure  was 
willful.  We  hold,  however,  that  the  mere  in- 
tentional and  voluntary  failure  oa  the  part  of 
a  workman  to  use  a  proper  safety  alliance 
does  not  necessarily  make  the  act  willful  as 
contemplated  by  the  exception  under  oon- 
slderatiion.  The  willfulness  contemplated 
amounts  to  more  than  a  mere  act  of  the  wlU. 
and  carries  with  it  the  Idea  of  premeditation, 
obstinacy,  and  intentional  wrongdoing.  Tbe 
burden  Is  upon  the  employer  to  show  that 
the  failure  of  tbe  <daimant  comes  within  tbe 
excepti(Hi  defined  by  statute.  Workmen  of 
the  class  enumerated,  by  the  terms  of  tbe 
act,  cannot  maintain  an  action  at  law  for 
damages  arising  In  the  course  of  their  em- 
ployment which  was  formerly  possible.  Tbe 
compensation  fixed,  while  meant  to  be  more 
certain  and  speedy,  is  not  commensurate  in 
amount  with  the  Injury  sustained.  As  rather 
in  the  nature  of  a  quid  pro  quo  for  being  de- 
prived of  the  right  of  acUcm  formeriy  afford- 
ed, partial  corai»nsatIon  for  Injuries  received 
In  the  course  of  «nployment  is  allowed,  not- 
withstanding contributory  negllgoice  of  the 
workman  and  lack  of  n^Ugence  on  the  part 
of  the  employer.  The  act  must  be  construed 
as  a  whole,  and.  all  presumptions  indulged 
will  be  in  favor  of  those  for  whose  protectioD 
the  statutory  compensation  was  fixed,  and 
who  by  the  terms  of  the  act  are  derived  ol 
the  ordinary  remedies  open  to  others  whoee 
rights  are  invaded.  Contributory  negligence 
and  wlUful  failure  to  use  a  safety  appliance 
must  not  be  cwifused.  Tbe  mere  voluntary 
failure  to  use  the  same  would  constitute  con- 
tributory negligence  and  to  holA  that  sudi 
failure  in  itself  liarred  relltf  would,  in  effect, 
presnre  a  defense  atnrogated       tlie  act. 

[I]  Tills  cose  presentti  onotlier  questloo. 
The  Industrial  Gunmissloii  found  that  tbe 
guard  furnished  by  tbe  respondent  did  not 
comply  with  the  statute  requiring  that 
"machinery  of  every  descrlptlui  siiall  be 
proiwrly  guarded,"  nor  with  im^ier  orders  at 
tbe  state  labor  0Qpiml8sl<Hier.  lAere  being 
evidence  to  mppoit  such  finding,  we  are  con- 
cluded as  to  the  same.  It  would  logically  fol- 
low that  tbe  claimant,  being  charged  only 
with  ttra  duty  ot  xuSog  gnarda  provided  in 
purenance  of  law  or  bj  okAw  of  the  labor 
commissioner,  cannot  in  this  case  be  charged 
with,  failure  to  use  tbe  guard  fnnUabed; 
tiiere  bring  evidence  to  show  that  the  some 
was  neither  a  proper  guard  nor  one  provided 
pursuant  to  order  of  the  labor  commls&ioDeT. 

Tbe  petition  filed  by  respondent  in  this 
court  must  be  denied,  and  tbe  award  nphdd ; 
and  it  Is  so  <H<dered.  It  Is  further  ordered 
that  tbe  State  Industrial  Commission  proceed 
at  once  to  enforce  its  Judgment  and  order 
allowing  the  award  to  the  claimant 

FEB  CURIAM.    Adopted  !n  vhoto; 
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NATIONAZ«  SURETr  CO.  T.  VtRST  BAKK 
OF  TBZOLA.    (No.  8998.) 

(Suprane  Gbait  of  Oklahoma.   Dec.  11,  1917.) 

fjSyUoftiH  hv  tie  Cowt.) 

1.  Apfui.  and  BraoB  «B»362(1)  — Assign- 
ments OF  BBBOtt— Review. 

Where  the  plaintiff  in  error  faib  to  assist), 
as  error  the  overniliDg  of  tfae  motion  for  a  new 
trial  in  the  petition  in  error,  no  question  is 
pn^erlr  presented  in  this  court  to  review  errors 
allf^ed  to  have  occurred  in  the  progress  tlie 
trial  in  the  16wer  court. 

2.  Appeai.  and  Ebrob  «s>362(2)  —  AssioN- 

UENTS  or  I^OB — SUFnCIENCT. 
Where  assiininientg  of  error  are  so  indefinite 
and  general  as  not  to  point  out  the  errors  com- 
plained of,  and  do  not  direct  the  court's  atten- 
tii»  to  any  taeU  showing  cause  for  reversal, 
the  Supreme  Conrt  wiU  not  consider  than. 

(AdHtional  Byttahua  by  Bmoriai  BtaffJ 
8.  Appeax.  and  Ebbob  «=s>362(3)  —  FBimon 

m  EbBOB— AHEnDMBNT. 

A  petition  in  error  cannot  be  amended  br 
assigning  error  in  overruling  petitioner's  motion 
tor  a  new  trial  after  six  months  from  the  rendi- 
tion and  entry  of  the  judgment  appealed  from. 

E^rror  from  District  Goort,  BecUuma  Gonn- 
ty ;  T.  P.  Clay,  Judge. 

Action  between  the  National  Surety  Com- 
pany and  the  First  Bank  of  Texola.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.  Dismissed.  • 

N.  B.  Haxey,  of  Muskogee,  and  E.  H.  Glp- 
son,  of  Sayre,  for  plaintiff  In  error.  T.  Begi- 
Dsld  Wise,  of  Sayre,  for  defradant  In  error. 

HARDY,  J.  Motion  to  dismiss  this  appeal 
is  filed  on  the  grotmd  that  error  Is  not  as- 
signed upon  the  action  of  the  court  In  over^ 
ruling  motion  for  new  trial,  and  that  there 
are  no  assignments  which  present  for  re- 
view any  mattere  appearing  upon  the  t^ca  of 
the  record. 

[1]  Assuming  that  the  first,  second,  and 
fifth  assignments  are  sufficient  to  present  the 
matters  intended  to  be  urged,  they  cannot  be 
considered  because  there  Is  no  assignment  of 
error  presenting  the  action  of  the  court  In 
ovwmllng  the  motion  for  new  trial,  and  when 
this  is  not  done  no  action  that  seeks  to  have 
reviewed  errors  allied  to  have  occnrred  dur- 
ing the  progress  of  the  trial  in  the  court  be- 
low is  properly  presented  to  this  court,  and 
such  cannot  be  reviewed.  O'Nell  v.  James, 
40  Okl.  661,  140  Pac.  141;  Maddox  v.  Bar- 
rett, 44  Okl.  101,  143  Pac.  673;  Turner  v. 
First  Nat.  Bank,  40  Okl.  4»8,  139  Pac.  703 ; 
Nichols  T.  Dexter,  162  Pac.  817;  McDonald 
V.  Wilson,  29  Okl.  S09,  116  Pac.  920;  St.  L., 
I.  M.  &  S.  Ry.  Go.  v.  Dyer,  128  Paa  265; 
Butler  V.  Okl.  St  Bank,  36  Okl.  611, 129  Pac. 
750;  Bice  v.  Myers,  45  OkL  507.  145  Pac. 
llfiO;  Creech  v.  C.  R.  I.  &  P.  Ry.  Co.,  47 
OU.  100,  147  Pac.  776 ;  Aaron  t.  American 
Nat.  Bk.,  159  Pac.  246. 


[I]  The  third  assignment  Is  that  the  court 
erred  In  rendering  jni^^ait  tor  Qie  defend* 
ant  wbSSe  the  fOurtli  la  that  the  court  erred 
in  not  rendolng  judgment  for  the  plaintiff. 
These  assignments  are  too  indefinite  and  gen- 
eral to  present  any  question  for  review. 
Commerce  Trust  Go.  t.  School  Dletrlct  No. 
37,  47  OH.  Ill,  147  Pac.  303;  Jones  Lee. 
43  Ofcl.  257,  142  Pac  996. 

[S]  Plaintiff  in  error  aska  to  he  permitted 
to  amend  his  petitlim  In  error  by  assigning  aa 
error  the  action  of  the  court  in  overruling 
its  motion  for  a  new  trial,  but  since  more 
than  six  months  have  expired  since  the  ren- 
dition and  entry  of  the  judgment  appealed 
from,  this  cannot  be  done.  Creech  v.  C,  R. 
I.  &  P.  Ry.  Co..  47  Okl.  100,  147  Pac  775; 
Turner  v.  First  National  Bank,  40  Okl.  498, 
139  Pac  703;  Ardmore  OU  &  MiUing  Ca  v. 
Doggett  Grain  Co.,  32  OkL  280,  122  Pac  241. 

The  appeal  is  tha«fore  dismissed.  All  the 
Justices  omcur. 


MTNA  BUILDING  &  LOAN  ASS'N  T. 
SMITH  et  ox.   (No.  8669.) 

(Suprane  Ck>nrt  of  Oklahoma.  THe,  U,  1917.) 

(SyUahw  by  the  OourU) 
APPBAX.  AND  BbBOB  «=>362(2)— ASSIONlIBNn 
OF  EBBOB— SUmCXBNOT. 

Where  assignments  of  error  are  so  indefinite 
and  uncertain  as  not  to  point  oat  the  errors 
complained  of,  and  do  not  direct  the  court's  at- 
tentum  to  any  fact  diowlng  cause  for  reversal, 
the  Suprane  Court  will  not  cmisidw  thsm. 

Error  from  District  Court,  Wadilta  Coun- 
ty; Thomas  A.  Edwards,  Judge. 

Action  between  the  .Sltna  Building  ft  Loan 
Association  and  J.  W.  Smith  and  wife.  Judg- 
ment for  the  latter,  and  the  former  Iwlngs 
error.  Dismissed. 

Jotin  S.  Dean,  of  Cordell,  for  plaintiff  la 
error.  Smith.  Jones  &  Smltli,  of  Oordell, 
for  defendants  in  error. 

HABDT,  J.  The  only  errors  assigned  are: 

"The  court  below  erred  in  said  case  by  ren- 
dering judgment  in  favor  of  plaintiff  below  and 
against  defendant  below,"  and  "the  conrt  bdow 
erred  in  refusing  to  render  judgment  In  favor 
of  defendant  below  on  its  answer  and  cross* 
petition." 

The  motion  to  dismiss  is  sustained.  The 
assignments  are  too  general  and  Indefinite  to 
present  any  question  for  review  to  the  Su- 
preme Court  in  that  neither  of  them  point 
out  any  specific  error  nor  direct  the  atten- 
tion of  the  court  to  any  fact  showing  cause 
for  reversal.  Commerce  Trust  Co.  v.  School 
DlBt  27,  47  Okl.  Ill,  147  Pae  308;  Jones  t. 
Lee,  43  Okl.  257,  142  Pac.  906;  Nat  Surety 
Co.  V.  First  Bank  of  Texola,  169  Paa  1091 
(not  yet  officially  reported). 
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FIRST  NAT.  BANK  OF  HASKEUj  t. 
DREW.   (No.  8608.) 

(Supreme  Court  of  Oklahoma.   Jan.  8,  1918.) 

(Byttabu*  by  th«  Court,) 

Time  ^»e(2)— -RECOVEifT  of  Usubiovs  iKiva- 
■ST—LuEiTATioKS— Computation  op  Tucb. 
In  computing  tbe  time  within  which  an  ac- 
tion for  tbe  recoverr  of  usurious  interest  paid 
must  be  brought  under  the  United  States  Usury 
Statute  (Comp.  St  1916,  S  9759),  which  pro- 
vides such  action  must  be  commenced  within 
two  years  from  the  time  the  usurious  transac- 
tion occurred,  the  first  day  of  tbe  period  should 
be  excluded  and  tbe  last  day  included;  hence, 
an  action  commenced  on  the  2d  day  of  March, 
1916,  to  recover  usurious  interest  paid  on  the 
2d  day  of  March.  1914,  ii  commenced  within  the 
lime  presoibed  bgr  statute. 

Gommissioaer^  Opinion,  Division  Na  3. 
Error  from  Supolor  Court,  Muskogee  Conn- 
ie;  H.  O.  Tburman,  Judge. 

Action  by  George  I^ew  against  the  First 
National  Bank  of  Hask^.  Judgment  for 
defendant,  and  from  an  order  granting  a 
new  trial  It  brings  error.  Order  grantliu;  the 
new  trial  affirmed. 

J.  E.  Wyand  and  B.  Broaddus,  both  of  Mus- 
kogee, for  plaintiff  In  error.  William  Nell 
and  L.  B.  Neflf,  botb  of  Muskogee  fOr  defoid- 
ant  In  error. 

PBYOB,  0.  This  Is  an  action  commenced 
in  the  superior  court  of  Muskogee  county 
by  George  Drew,  defendant  In  erior,  against 
the  First  National  Bank  of  HaskeU,  to  re- 
cover usurious  Interest  paid.  The  action  Is 
brought  under  the  United  States  usury  stat- 
ute. The  action  was  commenced  on  tbe  2d 
day  of  March,  1916,  and  the  petition  alleges 
that  the  usurious  interest  was  paid  on  the 
2d  day  of  March,  1914.  The  court,  after  some 
evidence  had  been  Introduced  by  the  plaintiff 
upon  the  objection  by  the  defendant  to  the 
introduction  of  any  further  evidence  on  the 
ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  on 
the  ground  that  the  petition  disclosed  that 
the  action  had  been  barred  by  the  statute  of 
UmitatlcMi,  sustained  the  objection,  and  ren- 
dered Judgment  for  the  defendant  The 
plaintiff  filed  a  motion  for  a  new  trial,  which 
the  court  sustained.  From  the  order  grant- 
ing a  new  trial,  the  defendant  bank  appeals. 

The  only  question  pres^ted  for  determina- 
tion on  appeal  Is  whether  or  not  tbe  action  Is 
barred  by  the  statute  of  limitation.  The  stat- 
ute, after  giving  the  right  to  recover  back 
twice  the  amount  of  usurious  Interest  paid, 
contains  the  following  clause: 

"Provided  such  action  is  commenced  within 
two  years  from  the  time  the  usurious  transac- 
tion occurred."   Comp.  St  1916,  8  9759. 

It  is  the  ctmtention  of  the  defendant  bank 
that  the  law  of  Oklahoma,  providing  for  the 
method  of  computing  time  by  excluding  the 
first  day  and  Including  the  last,  does  not  ap- 
ply, and  that  the  law  as  laid  down  by  courts 


of  the  United  States  applies,  and  under  the 
dedsKms  of  the  United  States  courts  the  first 
day  must  be  Included  and  the  last  day  ex- 
cluded, which  would  make  the  time  for  tbe 
bringing  of  this  action  expire  on  the  Ist  day 
of  Miirch,  1916.  It  Is  the  cMit«ntlon  of  the 
plaintiff  that  it  makes  no  dlfferrace  whether 
the  statute  of  the  state  providing  for  the  com- 
puting of  time  Is  applied  or  the  law  as  an- 
nounced by  the  decisions  of  the  United  States 
courts,  for  the  reason  that  both,  applicable 
to  this  question,  are  the  same.  TJie  dedstons 
on  the  question  of  whether  or  not  the  first 
day  or  the  date  of  the  day  on  which  an  act  Is 
done  should  be  Included  or  excluded  In  com- 
puting tbe  time  are  constderaMy  confllctlns. 
Hie  weight  of  authorities  In  the  early  cases 
seems  to  sustain  the  proposition  that  where 
the  time  cnnmraiced  to  run  from  a  certain 
day,  the  day  should  be  »clnded,  and  when 
the  time  began  to  run  firom  the  doing  ot  an 
act  or  happening  of  an  event,  that  day  oo 
which  the  act  was  done  or  the  event  hap- 
pened Blionld  be  Included,  bnt  the  modern 
cases  seem  to  have  abolished  this  dlsttnctloa. 
and  now  It  Is  gmerally  held,  with  very  tew 
exccfttlons,  that  the  computing  ot  time  whidi 
Is  to  commence  to  run  from  a  certain  day  or 
from  the  d(^g  of  a  ctttaln  thing  or  the  hap* 
penlng  of  a  certain  event,  that  tbe  day  on 
which  the  time  begins  to  run  or  date  on  whidi 
the  thing  is  done  or  day  on  which  it  hap- 
pened. Is  exduded.  and  the  last  day  vt  the 
period  of  time  be  Included  In  the  computatlm. 

"Where  the  computatioD  is  to  be  made  from 
or  after  an  act  done,  or  the  time  of  an  act, 
or  tibe  happening  of  an  event  the  nilo  support- 
ed hy  the  weight  of  authority  is  that  the  data 
of  the  act  or  of  the  liappeniiiK  oi  the  event  is 
to  l>e  excluded,  and  the  last  day  of  the  period 
included. 

"A  large  number  of  old  cases,  and  a  few  mod- 
em ones,  hold  that  the  day  of  the  act  or  of  the 
event  is  to  be  included,  but  nearly  all  of  these 
cases  are  now  overruled  or  disregarded  in  the 
jurisdictionB  where  decided.  Kentu^^.  how- 
ever, still  adheres  to  this  doctrine."  28  Am.  A 
Bng.  Enc.  of  Law,  211,  214. 

"The  rule  laid  down  in-  some  decisions  Is  tiial 
when  the  computation  is  to  be  made  from  an 
act  done,  the  day  in  which  the  act  was  done 
must  be  included.  •  *  •  But  when  the  com- 
putation is  to  be  made  from  the  day  its^,  and 
not  from  the  act  done,  then  the  day  in  which 
the  act  was  done  must  be  excluded.  This  dis- 
tinction, however,  does  not  rest  upon  a  sound 
principle,  and  in  most  jurisdictions  it  is  no  lon- 
ger recognized.  The  tendent^  of  recent  deci- 
sions is  very  strongly  towards  the  adoption  of  a 
general  rule  which  excludes  that  day  as  tbe 
terminus  a  quo  in  such  cases."  25  Cyc.  1291. 

In  the  case  of  ^ttkeets  t.  Seldem,  2  WalL 

177. 190, 17  U  iCd.  822,  on  page  826,  the  court 

In  the  oplnlm  uses  the  fcAlowlng  language: 

"The  general  current  of  the  modem  authori- 
ties on  the  interpretatiw  of  contracts,  and  al- 
so of  statutes,  where  time  is  to  he  computed 
from  a  particular  day  or  a  particular  event,  as 
when  an  act  is  to  be  performed  within  a  bp^>' 
fied  period  from  or  after  a  day  named,  la  to 
exclude  the  day  thus  designated,  and  to  tnidade 
the  last  day  of  tbe  specified  period.  'When  the 
period  allowed  for  doing  an  act.'  says  Mr.  GhM 
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Justice  BrooAoii,  'la  to  be  reckoned  from  the 
making  of  a  contract,  or  the  happening  of  any 
other  event,  the  day  on  which  the  event  hap- 
pened may  be  rerarded  as  an  entirety,  or  a 
point  of  time :  anaao  be  ezdnded  ^m  uie  com- 
pntatlon.'    Oomell  t.  Moulton,  3  Denio,  16." 

This  principle  of  computation  of  time  by 
exdudlng  the  first  day  ood  Inclndlng  the  last 
day  Is  sustained  by  tbe  following  cases: 
Credit  Co.  v.  Ark.  C.  R.  Co.,  128  V.  S.  268,  8 
Sup.  Ot.  107,  32  L.  Ed.  448 ;  Best  v.  Doe,  18 
WaU.  112,  21  L.  Ed.  805 ;  Smith  v.  Gale,  137 
U.  S.  Sn,  11  Sup.  Ct.  185.  34  L.  Ed.  792; 
Supreme  ConncU  v.  Gootee,  89  Fed.  941,  32 
C,  C.  A.  436;  also  two  well-reasoned  cases 
In  point  are  Bemls  v.  Leonard,  118  Mass.  SOU, 
19  Am.  Rep.  470;  Seward  v.  Hayden,  150 
Mass.  158,  22  N.  E.  629,  5  L.  R,  A.  844,  16 
Am.  St.  Rep.  183. 

Tbe  principle  annomiced  In  the  foregoing 
authorities  amply  sustains  the  rule.  In  con- 
struing statutes  of  the  character  ot  the  one 
involved  here,  that  the  first  day  or  the  day 
on  which  the  act  was  done,  from  which  the 
period  of  limitation  runs,  should  be  excluded 
and  the  last  day  of  the  period  Included, 
which  would  make  the  federal  rule  conform 
to  the  statutory  rule  ot  the  state,  and  it  is 
therefore  unnecessary  to  determine  whether 
or  not  the  statute  of  this  state  is  applicable, 
as  under  either  the  action  was  commenced 
within  the  time  limit  fixed  by  the  usury  act. 

Therefore  the  Judgment  of  the  trial  court 
In  granting  a  new  trial  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


POWELSON  V,  STATE.   (Ko.  7870.) 

(Supreme  Court  of  Oklahoma.   July  10,  1917. 
Rehearing  Denied  Jan.  22,  191&) 

(Svllabits  in  the  CouriJ 

1.  Bastards  ^73— MonoK  tos  Nbw  TBUI, 
— TncB  FOB  Filing. 

In  a  proceeding,  under  article  3  of  chapter 
65,  Rev.  Laws  1910  (sections  4401-4411)  to 
determine  the  father  of  a  bastard  child  and  to 
enforce  support  of  the  same,  the  time  for  filing 
motion  for  new  trial  runs  from  the  return  of 
the  verdict,  and  not  from  the  renditioiL  ot  the 
judgment  thereon. 

2.  Bastabdb  «»71— Dncontradxcted  Tbsti- 
iionY  —  Weight  —  Instbuctiok  Asbuunq 
Fact. 

Where,  in  the  trial  of  a  civil  action,  a  ma- 
terial fact  is  testified  to  by  one  witness,  and  no 
witnces  testifies  to  the  contrary,  and  auch  fact 
is  not  inherently  improbable,  either  in  itaelf  or 
taken  in  connection  with  the  circumstances,  the 
jury  is  not  at  liberty  to  disregard  such  fact, 
and  the  court  in  its  instructions  may  assume 
that  anch  fact  is  established. 

&  Bastabds  4s>64!— Suppokt-Wexoht  and 
Sdfficibnct  of  EviDKNca  —  FoBu  OF  Ac- 
tion. 

An  action  instituted  under  section  4401, 
Bev.  LawB  1910,  is  in  tbe  nature  of  a  civil  ac- 
tion, and  the  law  only  requires  that  tbe  issues 
be  SDpported  by  a  preponderance  of  the  evi- 
dence; 
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Gomndssioneni'  (^^nlon,  DtTi8l<ai  Na  2. 
Brror  from  GoiiBt?  Ooort,  "Saj  County ;  J*  L. 
Roberson,  Judge. 

Action  by  the  State  of  Oklahoma  against 
Fow61aon  for  the  siqiport  oC.a  bastard 
child.  Judgment  for  plaintiff,  and  defendant 
brtngs  error.  AflSrmed, 

Herman  S.  Gurley,  of  Blackwell,  for  plain- 
tiff In  error.  F.  O.  Duvall.  Co.  Atty.,  of  New- 
kirk,  and  J.  B.  Onrran,  of  Blackwell,  for  the 
State. 

GALBRAITH,  C.  This  action  was  Insti- 
tuted upon  tbe  complaint  of  Irene  Looper, 
and  was  prosecuted  in  the  name  of  the  state, 
under  section  4401,  Rev.  Laws  1910,  charg- 
ing the  plaintiff  In  error  with  being  the  fa- 
ther of  her  bastard  child.  There  was  a  trial 
to  the  court  and  a  Jury,  and  a  verdict  of  guil- 
ty returned,  upon  which  the  court  rendered 
Judgment,  by  which  tbe  defradant  was  order- 
ed to  pay  to  the  clerk  of  the  court,  for  the  use 
and  benefit  of  Irene  and  her  child,  $100  with- 
in 30  days  and  thereafter  $10  on  tbe  1st  of 
each  and  every  month,  for  7%  years,  or  un- 
til the  total  sum  paid  amounted  to  $1,000,  or 
until  snch  Judgment  should  be  changed  or 
modified  by  tbe  Judge  of  that  court,  and  for 
all  costs.  To  review  that  Judgment  an  apj>eal 
has  been  duly  perfected. 

[1]  A  motion  Is  here  urged  by  the  defend- 
ant In  error  to  dismiss  the  appeal  for  the  rea- 
son  that  no  motion  for  new  trial  was  filed 
after  the  Judgment  was  rendered.  It  ap- 
pears that  the  verdict  was  returned  on  July 
21*  1916,  and  that  tbe  motion  for  new  trial 
was  filed  on  the  following  day;  that  the  Judg- 
moit  was  rendered  by  the  court  xm  July  3lst 
thereafter.  Under  seotioD  4408  of  tbe  stat- 
ute the  Judgment  was  based  upon  the  vei^ 
diet,  and  the  Terdlct  waa  the  result  of  the 
trial  of  the  dlapotad  Issues  of  fact  The  pur- 
pose ot  the  motion  Sxa  a  new  trial  was  to  se- 
cure a  retrial  of  these  Issues.  Section  6033, 
Rev.  Laws  1810,  reads  in  part  as  follows: 

"A  new  trial  is  a  re-examination  in  tbe  same 
court,  of  the  issue  of  fact,  after  a  verdict  by  a 
jury,  tbe  approval  of  tbe  report  of  the  referee, 
or  a  decision  by  the  court" 

Section  5066  provides  that  the  application 
for  a  new  trial,  with  certain  exceptions  set 
out  In  Uie  statute  must  be  filed  within  three 
days  after  the  verdict  or  decision  was  ren- 
dered, unless  unavoidably  prevented,  etc. 

There  Is  an  unbrc^en  line  of  decisions  of 
this  court  to  the  effect  that  the  provisions  of 
this  section  are  mandatory.  Joiner  v.  Gold- 
smith, 25  Okl.  840,  107  Pac.  733,  and  cases 
there  dted.  It  therefore  appears  that  the 
motion  for  new  trial  was  filed  within  time, 
and  that  the  motion  to  dismiss  should  be 
denied. 

Errors  are  assigned  In  the  denial  of  the 
motiou  for  new  trial  and  in  overruling  tbe 
application  for  continuance,  and  to  certain 
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instructions  given  by  the  coart  to  tbe  Jury. 

The  api^catioa  for  a  omtinuance,  the 
overruling  of  whldi  Is  assigned  as  error,  was 
iMSecl  upon  the  absence  of  material  testimo- 
ny. It  was  set  out  In  tbe  application  that 
there  were  certain  witnesses  for  whom  sub- 
IKenas  had  been  Issued  and  delivered  to  the 
sheriff,  and  who,  with  one  exception,  had  not 
been  served  for  the  reason  that  the;  were  ab- 
sent from  the  state,  and  that  the  defendant 
could  not  safely  proceed  to  trial  without 
them,  and  that.  If  a  continuance  were  granted, 
their  attendance  could  probably  be  secured  at 
a  subsequent  term  of  the  court,  setting  out 
what  each  would  testify  if  present.  One  of 
the  atarati  witnesses  who  had  been  served 
with  iirocess,  it  appeared,  was  a  resld^t  of 
the  ooant7,  and  her  absenoe  was  explained 
by  ttie  claim  that  she  was  "bedftst,"  and 
thereCore  onable  to  attend  the  trial.  From 
the  showing  made  it  appeared  that  a  subpoe- 
na had  been  Issued  for  her  four  days  before 
the  cause  was  set  for  trial,  and  that  service 
was  made  of  it  at  11  o'clock  at  idgbt  of  the 
day  preceding  the  trial.  The  sheriff  testi- 
fied that  whiaa  he  called  at  her  house  at  11 
o'clock  at  night  to  serve  the  subpoena  anoth- 
er woman  (^ened  the  door,  and  that  through 
the  lypeai  door  he  saw  the  witness  In  bed,  and 
that  the  wonau  who  opened  the  door,  and 
with  whom  he  l«tt  a  o^y  of  tbe  subpcena, 
tcM.  him  that  the  witness  was  sick  and  unable 
to  attend  court.  This  was  the  extent  of  the 
showing  made  In  support  of  the  allegations 
that  tills  witness  was  "bedfnst"  and  unable 
to  attend  court. 

This  application  for  a  continuance  was  ad- 
dressed to  the  sonnd  discretion  of  the  trial 
court.  Fire  Aiss'n  of  Philadelphia  v.  Farmers' 
Gin  Co.,  39  Okl.  162,  134  Pac.  443.  We  are 
frank  to  say  that  an  examination  of  the  rec- 
ord fails  to  convince  us  that  this  discretion 
was  in  any  way  abused  by  the  dental  of  the 
cuntinnaiice. 

[21  Again  it  Is  complained  that  the  court 
invaded  the  province  of  the  jury  In  instruc- 
ticMi  No.  13,  wherein  the  Jury  was  advised 
that  the  evidence  "showed  that  the  t^lld 
was  bom  on  the  20th  day  of  May,  1915."  It 
appears  from  the  record  that  the  mother  tes- 
tified that  this  was  the  date  of  the  birth  of 
the  child,  and  it  does  not  appear  that  there 
was  any  testimony  offered  to  contradict  this 
testimony.  It  appears  also  that  the  mother 
testifled  further,  that  tbe  child  with  her  at 
the  trial  was  tbe  child  that  was  bom  on  that 
date. 

The  rule  Is  stated  in  14  Bncyc.  of  Ev.  121, 
as  follows: 

"While  the  fact  that  tbe  jury  are  tbe  sole 
judges  of  tbe  credibility  of  tbe  witnesaea  Is  uni- 
venully  recognised  (and  tbey  are  not  bound  by 
mere  swearing  of  witness^),  it  is  eauslly 
well  established  that  they  will  not  be  allowed 
to  capriciously  disregard  the  nnimpeached  and 
anctmtradicted  testimony  of  witnesses." 


In  Moore  et  al.  v.  Ldgh-Head  ft  Oo^  48  0^1. 
228;  149  Pac.  1129,  the  fifth  paragraph  of  the 
syllabus  announces  the  rule  as  follows: 

"Where  tbe  evidence  introdaced  hy  the  plain- 
tiffs makes  out  the  plaintiffs'  case,  and  the  de- 
fendant introduces  no  evidence  to  rebut  it.  tbe 
court  should  instruct  a  verdict  for  plaintiffs." 

In  Hamilton,  etc.,  v.  Blakeney  (No.  6517) 
166  Pac.  141,  Appellate  Ckmrt  Bnlietln,  May 
18,  1917,  206.  not  yet  officially  reported,  the 
seventh  paragraph  of  the  syllabus  reads: 

"Evidence  being  Introdaced  saffident  to  prove 
tbe  case  of  plaintiff^  such  evidence  bein^  un- 
contradicted and  unimpeacbed,  and  not  luhei^ 
ently  improbable,  either  in  itself  or  taken  in 
connection  with  tbe  circumstances,  the  jury  are 
not  at  liberty  to  disregard  it,  and,  there  being 
DO  evidoice  on  behalf  of  defendant,  in  conflict 
therewith  or  presenting  a  defoise,  It  is  not  error 
for  the  court  to  instruct  a  verdict  tor  the  plain- 
tiff." 

Inasmuch  as  there  was  evldraun  as  to  this 
particular  date,  and  the  same  was  not  tnbpr- 
ently  Improbable,  either  in  Itsdf  or  taken  in 
c(xmectlott  with  the  drcnmstances.  axki  there 
was  no  evidence  to  the  contrary.  It  does  not 
appear  that  the  plaintiff  in  oror  was  pivju- 
dlced  by  the  court  assuming  in  this  instmc- 
ticn  that  this  &ct  was  established  tbe  te»- 
tlmonj'. 

[9]  This  proceeding  was  a  dvU  as  distin- 
guished from  a  criminal  proceeding,  and  the 
facts  at  Issue  were  only  required  to  be  es- 
tablished by  a  preponderance  of  tbn  evidence. 
Libbey  v.  State,  42  Okl.  603, 142  Pa&  40& 

Complaint  Is  made  of  other  instructtona 
given,  but  a  careful  examination  of  these 
fails  to  disclose  any  prejudicial  error  therein. 
It  appears  therefrom  that  the  court  attempt- 
ed with  painstaking  care  to  cover  tbe  law  in- 
volved In  the  issues  being  tried,  and  we  are 
Impressed  from  a  consideratlmi  of  the  entire 
record  that  an  earnest  effort  was  made  to 
give  plaintiff  in  error  a  fair  trial,  and  are 
convliice<l  that  this  was  done. 

The  Judgment  aM>ealed  from  Is  tbertf  (»«  af- 
flrmed. 

PHR  CUBIAM.  Adopted  In  whole. 


OBRHAN  8TATB  BANK  OF  BLK  OTTT  t. 
PTACHEK  et  al   (No.  8218.) 

(Supreme  Oourt  of  Oklahoma.    Jan.  8,  1918.) 

fBvlldbiU  hjf  tht  Oe«r(J 

1.  Homestead  «s»164,  162(1),  164— Comtira- 
ANCK— "Abandonment." 
When  a  homestead  character  once  attaches 
to  land,  it  continue  to  be  tbe  homestead  until 
the  owner  voluntarily  changes  Its  diaracter,  by 
dispoi^ng  of  the  property,  or  by  leaving  with  the 
intention,  or  forming  sacb  an  intoitioB  after 
leaving,  of  not  retaming  and  occupying  it  as 
a  homestead.  Temtwrary  absence  from  a  home- 
stead does  not  constitute  an  abandonment  ^rc- 
of,  where  there  exists  a  definite  and  fixed  iatm- 
tion  to  return.  Acquiring  the  title  to  ptemieea, 
occupied  as  a  domicile  by  the  owner  of  ue  home- 
stead and  his  family,  in  a  nearby  town,  doa  not 
amount  to  such  a  permanent  absence  from  tke 
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homestead  aa  to  woA  an  abaudraunent  theretrf, 
•0  loDg  as  the  intention  to  return  to  the  home- 
stead exists. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aban- 
donment] 

2.  HOMEBTEAP  ^9l(S(l)  —  ABANDONICXNT  — 

Intkntion. 
An  abandonment  of  a  homestesd  is  accom- 

{tUshed,  not  merely  by  going  avay  without  ao 
ntention  of  returning  at  a  particular  time  in 
the  fotnre,  but  by  rolng  avray  with  the  definite 
intention  never  to  return;  the  intent  of  the  own- 
er leaving  the  homestead  being  the  controlling 
fact. 

3.  houestead  ^!=s>1s1^  —  abanbonmbnt  — 
Question  oi"  Fact  —  Sufficienct  of  Evi- 

DEHCE. 

Whether  a  homestead  has  been  abandoned 
Is  a  questitm  <tf  fact,  ascertainable  from  the 
drcnmstanccB  snrrounding  the  particnlar  trans- 
action, and  such  abandonment  must  be  establish- 
ed bj  clear  and  convincing  evidence, 

4.  TBtil-  «=»8M(2)  —  FlH  DINGS  AND  OOFCLU- 

Bions— Waivebt-Statute. 
Under  the  provisions  of  section  6017,  B.  L. 
1910,  either  party  may  require  a  special  finding 
of  mets  and  separate  conclusions  of  law  by 
making  timely  request  therefor.  Where  no  re- 
quest is  made  until  after  the  court  has  an- 
nounced general  findings  nnd  conclusions,  the 
right  will  be  deemed  to  have  been  waived. 

Hardy  and  Thacker,  JJ.,  dissenting  in  part 

Error  from  District  Court,  Washita  Coun- 
ty ;  Thos.  A.  Edwards,  Judge. 

Application  by  Caroline  Ptachek,  execu- 
trix, and  Otto  F.  Tesmar,  executor,  of  the 
estate  of  Charles  Ptachek,  otherwise  known 
as  Charles  Bird,  deceased,  to  designate  cer- 
tain lands  as  the  homestead  of  Charles 
Ptadiek,  opposed  by  the  German  State  Bonk 
of  HBk  01^.  Arollcatlon  granted  by-  the 
county  coait,  and  from  an  oiAer  of  the  dta- 
trict  court,  affirming  the  order,  the  opponent 
brings  error.  Affirmed. 

B.  N.'Unvllle,  of  Elk  City,  and  Masslngale 
Jk  Sutt,  of  Cordell,  for  plaintiff  In  error. 
Richard  A.  BlUups,  of  Cordell,  for  defend- 
ants In  error. 

OWEN,  J.  This  action  originated  In  the 
county  court  of  Washita  county  upon  appli- 
cation of  the  defendants  In  error  to  desig- 
nate certain  lands  as  the  homestead  of  Caro- 
line Ptachek.  Plaintiff  in  error  objected  to 
such  designation,  admitting  that  Charles 
Ptachek  at  one  period  during  his  lifetime 
occupied  the  land  In  question  as  a  home- 
stead, but  insisting  that  the  same  had  been 
abandoned  by  him  during  his  lifetime,  and 
therefore  could  not  be  claimed  by  his  widow 
as  her  homestead.  From  the  action  of  the 
county  court,  granting  the  application,  plain- 
tiff in  error  appealed  to  the  district  court, 
and  from  an  order  of  that  court  to  the  same 
effect  the  case  was  brought  here. 

[1-S]  The  qaestion  necessary  for  determi- 
nation here  Is  whether  Oiarles  Ptachek 
abandoned  the  homestead  during  bis  life- 
time. From  the  evidence  in  the  record  It  ap- 
pears that  Charles  Ptachek,  after  occupying 


tlie  land  In  question  for  seTetal  years  as  bis 
homestead,  established  a  blacksmith  shop  in 
a  nearby  town,  and  together  with  his  wife 
moved  to  this  town,  renting  Us  farm  from 
year  to  year;  that  part  of  tbelr  househtdd 
goods  was  left  In  one  room  of  the  house 
on  the  premises,  and  from  time  to  time,  the 
wife  returned  to  the  premises  to  care  fior  the 
orchard;  that  it  was  the  intention  of 
Charles  Ptachdi  to  return  to  the  farm  at 
some  future  time  to  lire.  There  was  ]^oof, 
offered  by  the  {ilalntlff  In  error,  to  the  et- 
feet  that  Charles  Ptachek  offered  the  farm 
for  sale,  and  that  he  owned  the  premises  on 
which  he  and  his  family  resided  In  the  town 
where  he  bad  his  blacksmith  shop.  These 
premises  were  deeded  to  his  wife  a  short 
time  before  bis  death,  and  the  farm  in  ones- 
tlon  was  giToa  to  bis  wife  by  tlie  tenna  of 
his  wiU. 

It  is  urged  by  the  plaintUF  In  error  tbat 
this  state  ot  facts  constitutes  an  abandon- 
ment of  the  homestead.  With  this  conten- 
tion we  find  oufselres  unable  to  agrea  The 
homestead  Is  bot  abandoned  toeaiy  going 
away  witboot  the  intenUon  of  retamlng  at 
a  particular  time  In  the  future.  To  eonstl- 
tnte  an  abandonment,  there  must  be  an  In- 
tention at  the  time  of  going  away,  or  an 
Intention  formed  after  remoral,  new  to  re- 
turn, the  Intent  of  the  partlM  being  the  oon- 
trolllng  fact  The  fact  that  Ftacbek  acgafr- 
ed  title  to  other  premises  occupied  aa  a  domi- 
cile by  himself  and  family  and  otEerM  the 
farm  tor  sale,  after  remorlng  to  tbe  nearby 
town,  does  not  conclusively  prove  an  aban- 
donment, in  view  of  the  evidence  <tf  bis  In- 
tention to  return  to  the  farm  sometime  In 
the  future  for  bis  permanent  bom&  His  re- 
moval and  acquiring  other  ivemiKa  occu- 
pied as  a  h<8ne  would  raise  tbe  preanmptlon 
of  abandonment  in  tbe  absraice  of  (qjposlng 
evldenob  Gounsd  dte  In  siqtport  of  their 
contention  the  ease  of  Carter  v.  Pickett.  39 
Okl  144,  184  Pac.  44a  There  it  was  held: 

"Where  th«e  is  no  present  intention  to  ro> 
turn  existing  at  tbe  tune  ai  ranoval,  bat  a 

mere  possible,  or  at  most  probable,  future  pur- 
pose, contingent  upon  the  happening  or  not 
happening  of  a  particular  event  a  removal  from 
tlie  homestead  oonstituteB  an  abandonment  titow- 

of." 

It  was  held  In  that  case  a  temporary  ab- 
sence from  tbe  homestead  does  not  constitute 
an  abandonment  thereof,  where  there  exists, 
at  tbe  time,  a  definite  and  fixed  IntenUon  to 
return. 

When  the  difference  between  the  facts  in 
that  case  and  the  Instant  case  is  taken  in- 
to consideration.  It  readily  appears  the 
case  Is  an  authority  against  the  contention 
of  the  plaintiff  In  error,  rather  than  in 
support  of  It  Tbe  great  weight  of  author- 
ity Is  to  the  effect,  when  a  homestead  char- 
acter once  attaches  to  property,  It  will 
continue  to  be  the  homestead  until  the  own- 
er voluntarily  changes  its  character,  by  dls- 
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posing  of  the  property,  or  by  leaving  with 
the  Intention,  or  fonuing  an  intention  after 
leaTlng,  of  not  returning  and  occupying  it 
OS  a  home.  In  every  case,  abandcmment  is  to 
be  regarded  as  a  question  of  ffict,  to  be  as- 
certained from  all  the  circumstances  sur- 
rounding the  particular  transaction.  The  in- 
tent of  the  parties  is  the  controlling  fact, 
and  the  proof  of  the  abandonment  must  be 
clear  and  convincing  in  Its  nature.  McCam- 
mon  T.  Jenkins,  44  Okl.  612,  145  Pac.  1163; 
Carter  v.  Pickett,  supra;  Sykes  v.  Speer 
(Tex.  Civ.  App.)  112  S.  W.  422 ;  In  re  Pres- 
nall  (D.  C.)  167  Fed.  40p;  13  R.  C.  I*  647. 

The  lower  court  found,  from  the  facts  and 
circumstances  In  evidence,  that  the  home- 
stead  had  not  t>een  abandoned.  We  are  un- 
able to  say  this  finding  is  against  the  clear 
weight  of  the  evidence.  On  the  contrary,  we 
think  the  evidence  in  the  record  reasonably 
supports  the  finding. 

[4]  ic  is  also  urged  by  the  plaintiff  in  er- 
ror that  the  court  erred  la  refusing  the  re- 
quest for  special  findings  of  facts  and  con- 
clusions of  law.  It  appears  from  the  record 
that  after  the  evidence  was  offered,  and  ar- 
gument of  counsel  had  been  had,  the  court 
announced  his  views  to  the  effect  that  the 
evidence  failed  to  show  the  parties  left  the 
homestead  with  the  intention  of  leaving  It 
permanently,  and  his  conclusion  that  the 
homestead  had  not  been  abandoned.  Counsel 
for  plaintiff  in  error  then  asked  the  court  to 
make  special  findings  of  facts  ana  conclu- 
sions of  law,  which  was  denied,  because  the 
request  had  not  been  made  until  after  the 
court  had  announced  his  conclusion.  This  is 
ui^ed  as  prejudicial  error.  Since  there  was 
bat  one  qaestlon  of  law  involved,  we  are  un- 
able to  see  how  plaintiff  In  error  was  preju- 
diced by  this  action  of  the  court  Section 
5017.  R.  Lu  1910,  provides: 

"Upmi  the  trial  of  qneations  of  fact  by  the 
court,  it  idiall  not  be  necessary  for  the  court  to 
state  its  findings,  except  generally,  •  •  • 
unless  one  of  the  parties  request  it,  with  the 
view  of  excepting  to  the  decLslon  of  the  court 
upOB  the  questions  of  law  involved  m  the  tr^" 

there  was  but  one  question  Involved. 
The  court  announced  that  be  did  not  con- 
sider tbA  testimony  sufitdent  to  prove  an 
intention  to  atiandon  the  homestead.  Tbe 
ponwae  of  the  statute  is  to  enaUe  the  party 
to  save  his  exception  to  the  questtma  of  law 
decided,  where  there  might  be  a  dUCnent 
concluston  depending  upon  the  fiuits  found, 
l^ere  was  no  controversy  as  to  Ptadiek  hav- 
ing- moved  from  the  term,  acquiring  a  dom- 
icile In  the  nearby  town  and  offering  the 
farm  for  sale.  The  only  question  biTolved 
was  whether  this  constituted  an  abandon- 
ment of  the  homestead.  But,  aside  from 
this,  the  request  came  too  lata  A  general 
finding  of  facts  being  condoslve  against  the 
losing  party  as  to  every  Uxt  In  controversy 
he  may  not  defer  bla  request  for  a  special 
finding  until  after  taking  his  chance  on  win- 


ning, then  by  making  the  request  have  all 
the  benefits  that  he  might  have  received 
from  a  special  finding.  The  statute  clearl>' 
implies  the  request  before  the  decision  of 
the  court  is  announced.  The  right  Is  given 
either  party  to  require  the  special  finding 
"with  the  view  of  excepting  to  the  decision 
of  the  court." 

This  is  not  In  conflict  with  the  cases'  cited 
by  counsel  for  plaintiff  in  error.  Smith  v. 
Harrod,  29  Okl.  3,  115  Pac.  1015;  Insurance 
Co.  V.  Taylor,  34  Okl.  186,  124  Pac.  »74; 
McAlpin  V.  Hlion,  45  Okl.  376,  145  Pac.  386. 
The  language  of  the  statute  was  held  in 
those  cases  to  be  mandatory,  requiring  the 
special  findings ;  but  in  each  case  it  ap|)ears 
the  request  was  made  before  the  court  an- 
nounced the  findings  and  conclusions.  When 
the  request  is  noi  made  until  after  the  court 
has  annonnced  his  general  findings  of  facts 
and  conclusions,  the  psrty  will  be  deemed  to 
have  waived  the  right  to  have  the  special 
findings.  All  the  justices  concur,  except 
HARDY  and  THaCKER,  JJ.,  who  agree  to 
the  rules  of  law  announced,  but  dissent  from 
the  conclusiOQ  reached  by  the  application  of 
the  law  to  the  facts,  and  Justice  BRETT, 
being  originally  of  counsel,  not  participating. 


GIACKEN  V.  ANDBEW.  {No.  8007.) 
(Supreme  Court  of  Oklahoma.   Jan.  8. 

(StfllaliUB  ly  the  Court.) 

1.  Pleadinq  4=»349— Judghbnt  on  Piun- 

IRGS— BePLT, 

Although  a  reply,  to  an  answer  which  sets 
up  a  judgment  in  bat,  contains  a  general  denial 
of  the  matters  set  up  in  the  answer,  where  the 

reply  undertakes  to  allege  facts  wmch  are  in- 
tended to  avoid  the  effect  of  the  judsmeot  as 
to  that  particular  claim,  it  is  In  effect  an  ad- 
mission of  the  fact  of  the  existence  of  the  judg- 
ment coupled  with  the  defense  that  the  judgment 
is  inoperative  against  the  plaintifTs  clahn,  and 
where  the  affirmative  facts  set  up  are  insamcioit 
in  lav  to  defeat  the  defense  of  res  adjadicata, 
it  was  not  error  to  order  judgment  on  the  plead- 
ings, notwithstanding  the  general  denial. 

2.  Intoxicating  Liquobs  ^=>2o1 — Seizttbk  or 
MoKET  — Jurisdiction   or  the  Stibject- 

UaTTEB— "  APFCSTEnAHCE. " 

The  county  courts  have  juriadictioD  to  hear 
and  determine  controversies  concerning  property 
seized  by  an  officer  under  section  361T,  B.  I* 
1910. 

(Additional  SyUabtt$  hy  E^tortal  Btag.} 

3.  Courts  ^»17— "Jubibdiotion  or  Subject- 
Matteb." 

Jurisdiction  of  the  aubjectmatter  is  the  pow^ 
er  to  deal  with  the  general  subject  Involved  la 
the  action. 

[Ed.  Note.— For  other  defialtion^  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion of  the  Subject-Matter.] 

Commissioners'  (^pinion.  Dlvlalon  Na  2. 
Error  from  County  Crart,  Payne  Oonn- 
ty ;  W.  R.  J<»ie8,  Judge. 

Action  by  Chris  Qlacken  against  R.  N. 
Andrew.    Judgment  for  defendant  on  the 
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pleadincB,  and  plaintiff  tolngs  errw.  At' 
firmed. 

Weldon  &  MltdieU,  of  Stillwater,  for  plain- 
tiff In  error,  a  C  Soman,  of  Stillwatw. 
for  defendant  In  error. 

POPE,  C.  ThU  action  Is  for  the  re- 
covery of  the  value  of  certain  personal  prop- 
erty, money,  and  checks  which  were  taken 
and  qarrled  away  by  the  defendant,  R.  N. 
Andrew,  cm  June  20,  1914.  The  defendant 
admits  the  taking,  but  says  that  as  deputy 
shertfl  without  warrant,  he  seized  the  prop* 
erty  In  question  together  with  other  articles 
of  personal  property  and  large  qnantitlefi 
of  liquor  and  beer.  His  plea  Justified  the 
taking  on  the  ground  that  as  deputy  sberifT 
of  Flayne  county,  he  lawfully  seized  the  prop- 
erty In  question,  same  being  at  the  time  used 
lu  violating  the  laws  of  Oklahoma,  and  made 
return  of  the  seized  property  to  the  county 
court  of  Payne  county. 

Gondemnjatlon  proceedings  were  tostltuted 
in  said  court  against  the  pn^rty  seized. 
Plaintiff  filed  his  Interplea  In  said  proceed- 
ing. There  was  a  decree  condemning  the 
property  as  forfeited  to  the  state,  and  the 
defendant  contends  that  this  decree  Is  a 
complete  Justification  ft>r  the  taking.  Plain- 
tiff replying  denies  generally  all  the  allega- 
tions of  new  matter,  admits  that  the  proceed- 
ings were  had,  and  Judgment  rendered  by 
the  county  court  as  alleged,  but  says  that  the 
same  Is  void  and  insufficient  to  Justify  the 
taking  of  said  property.  Judgment  was  r^- 
dered  for  the  defendant  on  the  pleadings. 

The  record  does  not  disclose  whether  or 
not  there  was  a  warrant  issued  on  the  offi- 
cer's return  and  for  the  purpose  of  this  case 
It  Is  Immaterial.  It  appears'  that  the  officer 
lu  seizing  the  property  in  question  was  act 
ing  nnder  and  by  virtue  of  section  8617, 
B.  U  1910.  whldi  Is  as  follows: 

"3617.  Officer  May  Arreti  WitWoui  Warrant— 
May  8mee  LigitoTi.  When  a  violation  of  any 
provision  of  tms  chapter  sliall  occur  in  the  pre»- 
ence  of  any  sheriff,  constable,  marshal,  or  other 
officer  having  power  to  serve  criminal  process,  it 
shall  be  the  duty  of  such  officer,  widiout  wai^ 
rant,  to  arrest  the  offender  and  seize  the  liquor, 
hare,  furniture,  fixtures,  vessels,  and  appurte- 
nances thereunto  belonging  so  unlawfully  used, 
and  to  take  the  same  immediately  t>efore  the 
court  or  judge  having  Jurisdiction  in  the  prem- 
ises, aQd_lhere  make  complaint,  under  oath, 
charging  the  offense  so  committed,  and  he  shall 
also  make  return,  setting  forth  a  particular  de- 
scription of  the  liquor  and  property  seized,  and 
of  the  place  where  the  same  was  so  seized,  where- 
upon the  court  or  judge  shall  issue  a  warrant 
commanding  and  directing  the  officer  to  hold 
the  pr^erty  so  seized  in  his  possession  until  dis- 
diarged  by  due  process  of  law,  and  such  property 
sball  be  hdd  and  a  hearing  and  adjudication  on 
said  return  had  in  like  manner  as  if  the  seizure 
had  been  made  under  a  warrant  therefor." 

[1]  The  plaintiff  In  error's  first  contention 
Is  that  the  defendant  in  error  was  not  en- 
titled to  Judgment  on  the  pleadings  for  the 
reason  that  Ms  raply  to  platntlfTa  answer, 
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althoogb  admitting  the  existence  of  the  Judg- 
ment pleaded  as  a  bar;  denied  genenally  alt 
of  the  allegations  at  new  matter  set  np  In 
the  answer,  an4  that  the  same  raised  an 
Issue  of  fttct  wtal(di  would  entitle  him  to  a 
trial  upim  the  lasnes  Joined.  This  conten- 
tion cannot  be  upheld  under  the  i^eadlngs 
In  this  case.  PlalntUT  having  admitted  in 
his  rqAy  the  Judgment  plewled  as  a  bar  to 
his  recovery  and  teekkng  to  avoid  it,  and 
the  Judgment  being  snffldent  to  JusUfy  the 
taking  of  the  property  by  the  defendant  in 
error.  It  follows  that  no  fact  put  In  issue 
1^  the  general  dotlal  Is  material,  or  would 
affect  the  result  if  tried  out  Ghambeis  v. 
Kirk  et  aL,  41  Okl.  696, 1^  Pac:  98& 

[2, 1]  Plaintiff  in  error's  second  cwitentkm 
Is  that  the  county  court  wtalcb  rendned  Ihe 
Judgment  in  the  condemnaticm  proceedli% 
had  no  Jurisdiction  of  the  subject-matter 
of  the  action  for  the  reason  that  the  prop- 
erty proceeded  against  was  money,  and  that 
money  is  not  an  appurtenance  und^  the 
section  of  the  statute  above  qnoted,  and  the 
court  therefore  had  no  power  to  render  a 
Judgment  condemning  this  property.  This 
is  manifestly  without  merit.  The  court  had 
Jurisdiction  of  the  persons  of  the  parties 
to  the  action  and  the  cause  was  the  kind 
of  a  cause  which  could  be  tried  in  the  coun- 
ty court  Jurisdiction  of  the  subject-matter 
Is  the  power  to  deal  with  the  general  sub- 
ject involved  In  the  action,  and  is  conferred 
upon  the  court  by  law. 

Bev.  Laws  1910,  H  3612,  3613,  3617,  con- 
fer on  the  county  courts  of  this  state  power 
and  authority  to  hear  and  determine  this 
class  of  cases;  therefore  had  the  power 
and  authority  to  render  a  valid  Judgment 
in  said  cause.  The  Judgment  may  have  been 
ernmeous,  but.  If  so,  the  plaintiff  lu  error 
had  the  right  to  have  the  same  reviewed 
and  corrected  by  appeal  to  this  court;  but 
inasmuch  as  he  did  not  see  fit  to  exercise 
this  rtj^t  the  judgment  became  final  and 
binding,  and  Is  sufficient  to  bar  his  recovery 
in  this  action.  National  Surety  Oo.  v.  Han- 
son Builders*  Supply  Co.,  165  Pac.  1136. 

Judgment  of  the  lower  court  Is  affirmed. 

FER  CUBIAM.   Adopted  in  wlu^ 


HOOKER  et  al.  v.  WILSON.   (No.  6729.) 
(Supreme  Court  of  Oklahtnna.   Jan.  8,  1918.) 

(SyUabua  &v  the  OourtJ 

1.  Fbaud  ®=>52  —  AoiassraiUTT  of  Bvi- 
nsNCE— Scope. 
In  determining  the  existence  of  fraud,  any 
evidence,  direct  or  circumstantial,  which  is  com- 
petent by  other  rules  of  law,  and  which  in  the 
opinion  of  the  court  has  a  legitimate  tendency 
to  prove  or  disMove  the  allegations  in  the  is- 
sue, is  admissible.  Great  latitude  ia  allowed  in 
the  introduction  of  evidence ;  the  extent  of  the 
Investigation  being  largely  In  the  discretion  of 
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tbe  trial  court.  The  whole  transactioa  IiitoIt- 
iiME  tbe  sllaged  fraud  may  be  civen  in  evidence. 

2.  FuuD  «=»81— Sau  or  Piopkbtt— AonoH 

VOB  DAIUGES. 

A  penon  induced  by  false  and  fraudulent 
represratations  to  purdiase  or  exchange  bla 
property  may  retain  that  which  be  has  received 
and  bru«  an  action  at  law  to  recover  tbe  dam- 
aaea  aoatained  by  reason  of  his  reliance  upon 
tbe  fraudulent  repre8en;:ations. 

3.  BVIDENCK   «^434(8)~Pbiob  Aqbebments 
— Mkbobr  IK  Wbttten  Contract. 

Praud  and  deceit  always  may  be  timel? 
raised  and  vitiate  every  contract  into  which 
they  are  injected,  and  destroy  the  validity  of 
everything  into  which  they  enter,  and  the  par- 
ty cannot  hide  behind  a  contract  procured  in 
the  general  scheme  of  bis  misconduct  with  tbe 
assertion  that  all  representations  whether  false 
or  otherwise  made  previous  to  a  written  con- 
tract are  merged  therein. 

4.  Appeal  and  Ebbob  ^1000(8)— Habhuss 
Ebbob— Ihpbofeb  Aboument--Objection. 

The  erroneous  refusal  of  a  trial  court  to 
sustain  an  objection  to  improper  argument  will 
not  require  a  reversal  of  a  case  unless  the  same 
has  pit>bably  resulted  in  a  miscarriage  of  jni- 
tic«  or  constitutes  a  subetantial  violation  of  a 
constitutional  or  statutory  right. 

Commtesloiiras'  Oplnlcm,  IHTlskxi  No.<  2. 
Hlrror  from  IHstrlct  Court,  JadEstm  County ; 
FraDk  Matbews,  Judge. 

Action  bj  Oeorge  W.  Wilson  acalnat  Har^ 
ley  J.  Hooker  and  Kenneth  Bl  Wisbart,  part- 
ners, doing  business  under  tbe  firm  name  ot 
Hool»r  ft  Wisbart  Judgment  for  plaintlfE, 
and  defendants  bring  error.  Affirmed. 

Brerett  Petry,  of  Altos,  and  Cbas.  H.  Oar- 
nett,  of  Oklahoma  City,  for  plaintiffs  in  er- 
ror. W.  C.  Austin,  of  Eldorado,  C.  A.  Hatch, 
of  Clovls;  N.  M.,  and  Keaton,  Wells  &  John- 
ston, of  Oklahoma  City,  for  defendant  In  ez^ 
ror. 

WEST,  G.  This  cause  was  Instituted  by 
Geo.  W.  Wilson,  defendant  in  error,  against 
Harley  J.  Hooker  and  Kenneth  M.  Wisbart, 
plaintiffs  In  error,  in  the  district  court  of 
Jackson  county,  Okl.,  on  the  20th  day  of 
September,  1913.  The  parties  will  be  herein- 
after referred  to  as  tbey  aniwared  in  the 
trial  court. 

Plaintiff  brought  this  suit  against  defend- 
ants to  recover  damages  on  account  of  the 
fraud  and  deceit  which  he  alleged  was  prac- 
ticed upon  him  In  a  certain  transaction 
wherein  defendants  deeded  plalntifl  21S  acres 
of  land  In  Jackson  county,  Okl^  to  be  de- 
livered on  the  1st  day  of  January,  1914,  at 
which  time  200  acres  was  to  have  been  set  to 
alfalfa  with  good  stand  thereon,  and  water 
Tights  secured  from  tbe  Alfalfa  Irrigation 
Company  of  Altua,  OkL,  permitting  the  first 
appropriation  of  water  from  Sandy  creek 
running  through  section  5.  In  which  section 
ihe  215  acres  was  located,  alleging  that  de- 
tendants  r^resented  tbe  supply  sufficient  to 
Irrigate  tbe  farm  set  to  alfalfa,  and  that  de- 
fendants would  erect,  construct,  and  equip 
an  irrigation  plant  for  the  purpose  of  im- 
pounding and  dlstribottng  tbe  water  finm 


said  creek  over  said  farm,  said  ^nt  to  con- 
sist of  a  good,  substantial,  concrete  dam 
across  the  creek  with  pump  and  engine  of 
approved  make  sufficient  to  distribute  tbe 
water  from  said  lake  over  said  farm,  and 
that  they  would  build  underground  water 
pipes  from  said  creek  to  the  highest  point 
on  said  farm,  and  wonld  construct  ditches 
and  laterals  In  a  good,  workmanlike  manner 
to  distribute  tbe  water  over  the  entire  215 
acres. 

Plaintiff  alleged  that  this  bad  not  been 
done  on  the  part  of  the  defendants,  and 
could  not  be  done  for  tbe  reason  that  the  wa- 
ter right  could  not  be  secured,  and.  If  se- 
cured, tbe  water  supply  would  be  insuffl- 
cdent  to  Irrigate  said  land,  and  that  defend- 
ants had  no  Intention  to  onnply  with  tbelr 
contract,  but  to  fulfill  tbe  same  Just  so  far 
and  no  further  than  was  necessary  to  get 
possesslOD  of  the  con^eration  plaintiff  bad 
agreed  to  give  for  the  land,  all  of  which 
was  (tenled,  defendants  answering  further 
ttiat  they  bad  tolflUed  tb^  contract,  and 
that  they  were  guilty  of  no  firaud,  and  that, 
if  guUty,  that  inrt  of  the  frauduloit  Tepre- 
Boitatlfflis  pleaded  by  plaintiff  could  not  be 
raised  for  the  reason  that  tbey  were  merg- 
ed Into  the  deed  of  conveyance.  Upon  these 
Issues  the  case  went  to  trial  to  a  Jury,  and 
a  verdict  of  flB,000  was  rendered  in  fsTor 
of  the  plaintiff,  to  review  which  defendants 
bring  Oris  cause  ben, 

Willie  there  an  a  number  of  assignments 
of  error,  they  may  be  considered  ondtt  tbe 
two  following  heads:  (1)  Could  i^alntUt 
under  vroper  Readings  show  the  false  and 
fraudulent  representaOons  made  by  defend- 
ants to  him  relative  to  the  (duumcter  and 
kind  of  soil,  its  snltabluiess  tot  alfalfk,  abil- 
ity to  procure  and  conv^  valid  watOr  rlglits 
to  Sandy  creek,  to  properly  irrigate  this  215 
acres,  and  as  to  tbe  sufficiency  of  water  In 
said  creek  to  properly  irrigate  said  land 
made  prior  to  tbe  execution  of  an  executory 
contract  by  plaintiff  tor  the  purchase  of 
said  lands?  @)  As  to  whether  or  not  the 
court  sulHnltted  to  the  Jury  the  proper  mnni 
ure  of  damages. 

We  have  carefully  read  tbe  record  in  tbe 
case,  and  there  can  be  no  doubt  that  it  was 
the  intent,  object,  and  purpose  of  plaintiff 
to  purchase  tbe  216  acres  with  200  acres 
set  to  alfalfa  and  a  good  stand  thereon,  with 
an  Irrigation  plant  that  would  irrigate  said 
land  and  the  rights  to  appropriate  the  wa- 
ters of  Sandy  creek,  which  plaintiff  thought, 
and  which  had  been  represented  to  him  as, 
amply  sufficient  to  famish  water  to  irrigate 
this  farm,  and  there  Is  proof  to  sustain  tbe 
contention  of  plaintiff  that  the  defendants 
represented  that  tbey  would  sell  plalntifl  and 
turn  over  to  blm  sacfa  a  farm  at  tbe  exfdra- 
tlon  of  their  lease  on.  the  same. 

There  can  be  little  question  that  Oe  pur- 
ported asBtgnment  of  tbe  wMer  rights 
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the  Alfalfa  Irrigation  Company  to  plaintiff 
was  of  little  or  no  value.  In  the  first  pl&ce, 
they  had  no  such  rights,  and.  In  the  second 
place,  could  not  convey  them.  It  Is  true 
that  plaintiff  might  be  able,  on  account  of 
the  effort  made  by  the  defendant  to  Install 
an  Irrigation  plant  on  Sandy  creek  and  ap- 
propriate the  same  for  the  use  of  the  215 
acres  of  land  In  question,  to  finally  secure  by 
appropriation  a  vrater  right.  As  to  wheth- 
er or  not  this  could  be  done  would  be  & 
matter  of  conjecture  depending  upon  wheth- 
er or  not  plaintiff  under  tbe  circumstonoes 
could  comply  with  law  so  as  to  perfect  the 
right  attempted  to  be  acquired,  and  wheth- 
er or  not  there  was  another  prior  water 
right,  and  whether  or  not  there  was  in  fact 
sufficient  water  In  said  creek  to  irrigate  this 
land,  even  if  he  should  finally  succeed  In 
securing  the  ri^t  by  appropriation. 

Sections  903  and  OM,  R.  L.  1910,  are  as 
follows: 

"993.  Damages  for  Deceit.— One  who  willfully 
deceives  another,  with  intent  to  induce  him  to 
alter  his  position  to  hie  injury  or  risk,  is  liable 
for  any  damage  which  he  thereby  suffers. 

"994.  Deceita  Classed.— A  deceit,  within  the 
meanii^  of  the  last  section  is  either: 

"First.  Tbe  susgeetion,  as  a  fact,  of  tliat 
which  is  not  true  by  one  who  does  not  hclieve 
it  to  t>e  true. 

"Second.  Tbe  assertion,  as  a  fact,  of  that 
which  is  not  true,  by  one  who  has  no  reasonable 
ground  for  believing  it  to  be  true. 

*Third.  The  suppression  of  a  fact  by  one  who 
is  bound  to  disclose  it,  or  who  gives  informa- 
tion of  other  facts  which  are  lilcely  to  mislead 
for  want  of  communication  of  that  fact;  or, 

"Fourth.  A  promise,  made  without  any  inten- 
tion of  performing." 

[1]  In  42  Okl.  330,  141  Pac.  272,  Hankins 
T.  Farmers'  &  Merdiants'  Bank,  tbe  second 
paragraph  of  the  syllabus  is  as  follows: 

"Fravd— Evidence— Admissibilitji.— 'Id  deter- 
mining tbe  existence  of  fraud  any  evidence,  di- 
rect or  circumstantial,  which  is  competent  by 
otlier  rules  of  law,  and  which  in  the  opinion  of 
the  court  has  a  lesitlmate  tendency  to  prove  or 
disprove  the  allegations  in  the  issue,  Is  admis- 
sible. Qreat  latitude  is  allowed  in  tbe  introduc- 
tion of  evidence,  the  extent  of  the  investigation 
being  largely  in  the  discretion  of  tbe  trial  court, 
and  objections  to  circumstantial  evidence  on 
the  ground  of  irrelevancy  are  not  favored. 
Oireumstantial  evidence  to  show  fraud  may  welt 
be  admissible  when  taken  as  a  whole,  although 
some  of  the  circumstances,  considered  separate- 
ly, would  be  Incompetent.  The  whole  transac- 
tion invtriving  the  alleged  fraud  may  be  given 
in  evidence.' 

In  Bumbangh  t.  Bnmbaogb,  39  OU.  445, 
135  Pac.  937,  first  paragraph  of  the  syllabus 
Is  as  follows: 

•  *  *  If  the  fraud  of  itself  be  sufficient 
to  induce,  and  did  indace,  tbe  making  of  the 
deed,  it  is  sufficient,  when  discovered,  to  war- 
rant its  cancellation." 

The  evidence  tended  to  show  that  the  land 
was  not  planted  to  alfalta  as  agreed  upon, 
and  that  the  Irrigating  plant  was  not  of  the 
kind  and  character  which  they  agreed  to  In- 
stall, and  that  the  water  rights  which  they 
secDTed  were  of  no  value  in  the  first  place, 
and  in  the  second  place  that  the  said  creek 
did  not  fomteh  sufflelent  water  to  Irrigate 


the  land,  even  thongb  they  bad  properly  In- 
stalled the  irri^tlng  plant,  and  procured  an 
unquestionable  water  right 

[2]  In  Howe  t.  Martin,  23  Okl.  Gftl,  102 
Pac.  128,  136  Am.  St.  Hep.  840,  the  first  and 
third  paragraphs  of  the  syllabna  are  as  fol-' 
Iowa: 

"<1)  A  party  Is  guilty  of  fraud  and  deceit 
where,  with  intent  to  Induce  another  to  enter 
into  a  contract,  he  makes  a  positive  asserticm, 

which  is  material,  in  a  manner  not  warranted 
by  his  information,  or  where  he  is  not  shown  to 
have  reasonable  grounds  for  believing  it  true, 
where  the  assertion  so  made  is  not  true,  even 
though  believed  by  tbe  party  making  it.  In 
such  a  case  the  definite  assertion 'as  a  fact  of 
that  which  is  untrue,  conceniing  that  which 
the  party  has  no  knowledge,  is  tantamount  in 
its  effects  to  the  assertion  of  something  which 
the  party  knows  to  be  untrue." 

"(3)  A  person  induced  by  false  and  fraudulent 
representations  to  purchase  or  exchange  for 
property  has  three  remedies.  He  may:  First, 
upon  discovery  of  the  fraud,  rescind  the  conti-act 
absolutely,  and  sue  in  an  action  at  law,  and  re- 
cover the  consideration  parted  with  upon  the 
fraudulent  contract,  and  m  such  a  case  he  must 
restore,  or  offer  to  restore,  to  the  parties  sued 
whatever  he  has  received  by  virtue  of  tbe  con- 
tract; or,  second,  he  may  bring  an  action  in 
equity  to  rescind  the  contract,  and  in  such  a 
case  it  is  sufficient  for  plaintiff  to  restore,  or 
to  make  offer  in  his  petition  to  restore,  every- 
thing of  value  which  he  has  rpccived  under  the 
contract;  or,  third,  be  may  affirm  the  contract, 
retain  that  which  he  has  received,  and  bring 
an  action  at  law  to  recover  the  damages  sus- 
tained by  reason  of  his  reliance  upon  the  fraud- 
ulent representations." 

In  Groves  v.  Stouder,  161  Pac  239,  the 
third  and  fourth  pari^;rapha  of  the  syllabus 
are  as  follows: 

"(3)  One  who  contracts  to  convey  a  certain 
character  of  title  to  real  estate  should  be  pre- 
pared and  able  to  convey  to  the  grantee  an  es- 
tate or  interest  therein  substantially  correspond- 
ing with  that  bargained  for  and  agreed  to  be 
sold. 

"(4)  G.  contracted  to  convey  to  S.  certain 
lands  in  fee  simple  and  to  deliver  preference 
leases  on  certain  school  lands.  He  executad 
warranty  deed  to  the  lands  to  be  conveyed  in 
fee  simple,  but  failed  to  deliver  preference 
leases  on  a  portion  of  the  school  lands.  Hehl, 
that  S.  was  not  required  to  take  a  title  differ- 
ent from  that  agreed  to  be  delivered,  and  was  en- 
titled to  rescind  the  MUtract." 

In  Werllne  v.  Aldred,  157  Paa  305,  the 
second  and  fourth  paragraphs  of  the  Syllabus 
are  as  follows: 

"(2)  One  induced  by  fraudulent  and  false  rep- 
resentations to  exchange  property  may  affirm 
the  contract,  retain  that  which  he  has  received, 
and  bring  on  action  at  law  to  recover  the  dam- 
ages sustained  by  reason  of  his  reliance  npoa 
the  fraudulent  representations." 

"(4)  One  who  relics  upon  a  material  represen- 
tation which  is  false  is  not  precluded'  from  re- 
covering damages  by  reason  of  the .  fact  that 
he  had  the  opportunity  to  investigate  for  him- 
self and  did  not  do  so." 

It  was  contended  by  tbe  plaintiff  that  the 
entire  transaction  from  the  opening  up  of 
the  negotiations  down  to  the  time  when  the 
suit  was  filed  was  taiuted  with  fraud  and 
deceit,  that  it  was  tbe  purpose  and  intent  of 
the  defendants  to  mislead  and  deceive  the 
plaintiff  with  reference  to  this  land  in  ques- 
tion ;  tliat  they  knew  In  the  first  instancft 
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ttimt  tbeir  purported  conTeyance  of  the  wa- 
ter rights  was  worUileaa  and  of  no  effect, 
and  that  a  water  supply  suffldmt  to  Irri- 
gate the  land  was  not  furnished  bj  said 
creek,  and  It  was  their  Intent  and  purpose 
not  to  carry  out  their  pert  of  the  contract, 
but  to  abandon  the  same  as  soon  as  they 
could  carry  the  contract  to  a  sufficient  com- 
pletion to  get  possession  of  the  consideration 
which  plaintiff  had  agreed  to  give  for  the 
land.  These  Issues  were  plainly  presented 
by  the  pleadings,  and  were  fairly  supported 
by  the  evidence,  and  properly  submitted  to 
the  jury,  and  the  jury  by  their  verdict 
found  the  allegations  of  plaintiff  were  true. 

(3]  Fraud  and  deceit  always  may  be  time- 
ly raised  and  vitiate  every  contract  Into 
which  they  are  Injected,  and  destroy  the  va- 
lidity of  everything  Into  which  they  enter, 
and  the  party  guilty  cannot  hide  behind  a 
contract  procured  In  the  general  scheme  of 
his  misconduct  with  the  assertion  that  all 
representations,  whether  false  or  otherwise, 
made  previous  to  a  written  contract,  are 
merged  therein.  If  so,  one  guilty  of  fraud 
might  relieve  himself  of  that  act  by  means 
of  his  artifice  in  obtaining  another  contract, 
or  by  reducing  certain  parts  of  a  fraudulent 
contract  to  writing,  and  thus  escape  the  pen- 
alty of  his  misconduct  A  party,  upon  the 
discovery  that  fraud  and  deceit  has  been 
practiced  upon  him  and  that  he  has  suffered 
damage  by  reason  thereof,  may  go  Into  court 
and  raise  this  Issue,  and  in  support  thereof 
offer  all  direct  and  circumstantial  evidence 
from  the  inception  of  such  fraudulent  de- 
signs, whether  made  anterior  or  subsequent 
to  the  execution  of  a  written  contract  se- 
cured from  him  in  furtherance  of  fraudulent 
designs,  so  long  as  he  does  not,  with  knowl- 
edge of  the  fraud  practiced  upon  him,  ratify 
and  affirm  such  contract.  We  do  not  think 
there  was  any  error  committed  by  the  trial 
court  In  allowing  to  go  to  the  consideration 
of  the  Jury  this  entire  transaction  from  Its 
inception  up  to  the  date  of  the  trial. 

With  reference  to  the  second  pn^raaltion 
involved  as  to  the  measure  of  damases,  the 
court  uses  the  following  language: 

"And  you  are  charged  that,  ahould  you  fiod 
the  terms  and  conditions  of  the  contract,  which 
yott  find  to  hare  been  breadied,  should  you  find 
that  there  has  been  a  breadi  of  the  same,  or  any 
part  thereof,  can  by  reasonable  effort  and  prop- 
er expenditures  and  within  a  reasonable  time  be 
fulfilled  and  carried  to  completion,  then  you 
will  find  the  measure  of  plaintiffs'  damages  to 
be  the  reasonable  cost  that  it  would  take  to 
carry  out  and  complete  the  same;  bnt  should 
yon  find  that  by  a  reasonable  and  proper  effort 
and  proper  expenditures  within  a  reasonable 
time  that  the  terms  and  conditions  of  said  con- 
tract as  to  the  matters  submitted  to  yon  in  these 
instructions  or  to  some  materiai  part  thereof 
cannot  be  fiil6Ued  and  carried  to  a  completion 
aa  called  for  in  said  contract,  then  yon  are  in- 
formed that  the  measure  of  the  damages  would 
be  the  difference  in  the  fair  market  valoe  on 
January  1.  1014,  of  the  land  conveyed  to  plain- 
tiff by  defendants  mentioned  in  the  contract, 
and  what  would  have  been  itn  fair  market  value 
at  said  time  provided  defendants  had  complied 


with  their  contract  as  to  the  matten  herein 
submitted  to  you,  provided  you  find  that  Uiey 
did  not  comply  with  said  cootract" 

We  think  that  this  was  a  propw  suhnds- 
slon  of  the  measure  of  damages  in  the  in- 
stant ca&e. 

Section  2856,  /R.  h.  1910,  Is  as  follows: 

"2856.  Breach  of  CovenatU$  in  OrantB.—The 
detriment  caused  by  the  breach  of  a  covenant 
of  seisin,  of  right  to  convey,  of  warranty,  or  of 
quiet  enjoyment,  in  a  grant  of  an  estate  in  real 
property,  is  deemed  to  be : 

''EirsL  The  price  paid  to  the  grantor,  or,  if 
the  breach  is  partial  only,  such  proportion  of 
the  price  as  the  value  of  the  property  affected 
by  toe  breach  bore,  at  tiie  time  of  tiie  grant,  to 
the  value  of  the  whole  pnq>erty, 

"Second.  Interest  thereon  for  U»e  time  during 
trhich  the  grantee  derived  no  benefit  from  the 
property,  not  exceeding  six  years;  and, 

"Third.  Any  expenses  properiy  ineurred  hr  the 
covenantee  In  defending  his  possession." 

It  wax  oontdoded  by  the  plaintiff  that  the 
contract  <m  the  part  of  the  defendants  was 
lmp<»slble  of  p^lormance:  (1)  For  the  rea- 
son that  the  water  rl^its  whidti  defendants 
attempted  to  sell  were  worthleea  and  of  no 
value,  and  no  rights  were  conveyed  there- 
under; and  (2)  that  the  waters  furnished  by 
Sandy  creek  are  insufficient  to  Irrigate  said 
land,  even  If  all  other  conditions  of  the 
contract  could  have  been  complied  with. 
There  was  evldenee  tendlog  to  support  this 
contention,  and  the  Jury  evidently  took  this 
view  of  the  case.  Plaintiff  had  parted 
with  $43,000  in  lands,  notes,  mortgages,  and 
rentala  The  Jury  evidently  charged  plain- 
tiff with  the  price  agreed  to  be  paid  for  the 
land  which  was  set  to  alfalfa,  the  cost  of  the 
irrigation  plant,  and  the  balance  of  the  laud 
at  $50  per  acre,  the  price  which  the  evldmce 
tended  to  show  it  to  be  worth  as  a  dry-farm- 
ing proposition,  and  give  him  damage  for  the 
difference  between  this  amount  and  the 
amount  that  he  paid  for  the  land,  and  we 
think  that  the  evidence  fairly  supports  the 
verdict  of  the  Jury,  and  that  the  Judge  of 
the  court  prt^wrly  submitted  the  measure 
of  damages. 

[4]  Plaintiffs  In  error  further  complain  of 
the  action  of  the  trial  court  in  falling  and 
refusing  to  admonish  counsel  for  the  plain- 
tiff because  of  certain  alleged  r«narks  to 
the  Jury  In  his  opening  argument,  wherein 
It  Is  alleged  that  he  made  use  of  the  follow- 
ing language: 

"(?entlem«i  of  the  jury,  the  gist  of  the  plain- 
tiff's action  is  for  the  false  and  fraadulent  rep- 
resentations of  the  defendants  in  getting  tbis 
old  man  to  malic  tbis  contract.  You  have  all 
read  with  indignation  of  some  real  estate  men 
pulling  off  fraudulent  deals,  and  now  yon  have 
one  bUoTB  you,  and  it  is  up  to  yeu  to  wreak 
your  vengeance." 

This  assignment  Is  brought  up  In  the  na- 
ture of  a  bill  of  exceptions  which  was  allow- 
ed by  the  trial  court,  and  attadied  to  the 
case-made.  Counsel  for  defendants  deny  us- 
ing the  language  complained  ot,  and  ttie  rec- 
ord proper  of  the  trial  does  not  disclose  any 
report  of  this  argument  or  objections  there- 
to. Defendants  bare  failed  to  cite  any  so- 
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tborlt}'  Id  support  of  their  contention.  In 
view  of  the  holding  In  case  of  Producer^ 
OH  Co.  T.  Satou,  44  OkL  55.  143  Pac.  9, 
wherein  It  Is  stated: 

"The  erroneous  refusal  of  a  trial  court  to 
Bustain  an  objection  to  improper  argument  will 
not  require  a  reversal  of  a  case  unless  tlie  same 
has  probably  resulted  in  a  miscarriage  of  ja»- 
tice  or  con^tutes  a  sabstantial  violation  of  a 
constitati<mal  or  statutory  rif  ht" 

— wa  defflu  fliat  upon  the  showliv  made  tblB 
court  will  not  be  warranted  In  reversing 
said  cause  ou  account  of  this  asBigmuent. 
The  whole  record  being  considered,  It  Is  not 
anwtrent  that  the  wror  complained  of  re* 
suited  tn  a  miscarriage  of  Juatice  or  constl- 
tutes  a .  sabstantial  vlolatiw  of  a  constitu- 
donal  or  statutory  right 
Finding  no  error,  the  cause  Is  afBrmed. 

PBB  CDRIAU.   Adopted  In  whole. 


SMARTT,  Sheriff,  v.  BOARD  OF  COUNTY 
COM'RS  OF  CRAIG  COUNTY. 
(No.  773T.) 

{Supreme  Court  of  Oklahoma.   Dec.  11,  1917. 
Dissenting  Ophilon  Dec.  24,  1017.) 

(8vlMu4  Jty  the  Court.) 

CouNTiEB  ^=3150(2) — Liabilities— Shebiff's 
FxBS  AND  Expenses  —  Limitation  or  In- 
debtedness. 
Moneys  lawfully  expended  by  a  sheriff  in  the 
feeding  of  prisoners  and  fees  earned  by  him  in 
the  discharge  of  duties  imposed  upon  him  by  the 
Constitution  and  laws  of  the  state  constitute  a 
Talid  charge  against  the  county,  and  are  not 
within  the  limitationa  imposed  upon  the  county 
by  section  26,  art  10  Section  291,  Wms.  Anno.) 
Constitution, 

Thacker,  J.,  dissenting. 

Error  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 

Action  by  li.  P.  Smartt,  Sheriff  of  the  Coun- 
ty of  Craig,  against  the  Board  of  County 
Commissioners  of  the  County  of  Craig.  State 
of  Oklahoma.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

See,  also,  158  Pac.  601,  Li.  B.  A.  1916F,  892. 

W.  H.  Komegar.  of  Vlnita,  for  plaintiff  in 
error.  WlUard  H.  Toyles,  of  Vinita,  for  de- 
fiendant  in  errw. 

HABDX,  J.  L.  P.  Smartt,  sherllf  of  Craig 
coontr*  commenced  this  action  against  the 
board  of  county  oommlsslonerB  of  Craig  couu- 
^  to  recover  Judgment  <m  claims  against 
said  county  to  the  amount  of  ^!^34  for  the 
board  of  priaonexs,  etc.,  payment  of  which 
had  been  refused  <m  the  ground  ttiat  the 
revenue  provided  for  sndi  porposee  for  the 
fiscal  year,  during  whlc^  said  claims  arose, 
bad  been  exhausted  prior  to  the  accrual  or 
presKitatlon  thereof.  Judgment  was  for  the 
county  and  plalntift  appeals.  The  case  was 
submitted  to  the  trial  court  on  an  agreed 


statem«)t  of  facts,  from  which  It  appears 
that  the  claims  were  chargeable  to  and  pay- 
able out  of  the  contingent  fund  for  the  fiscal 
year  1812-1913;  that  the  estimate  of  the 
contingent  fund  for  said  year  was  $5,000, 
the  assessed  valne  of  said  property  for  said 
county  was  $16,178,000,  and  that  a  levy  of  .36 
mills  was  r^larly  made  to  produce  $5,000 
and  10  per  cent  additional  for  delinquent 
taxes,  and  that  oa  and  prior  to  May  5,  1913, 
legal  claims  had  been  filed  against  said  funds 
and  had  been  regularly  audited  and  allowed 
in  the  sum  of  $4,998.53,  for  which  warrants 
had  been  issued  on  and  prior  to  May  5, 1913, 
and  that  the  services  covered  by  said  claims 
were  rendered  and  performed  prior  to  the 
services  represented  by  the  claims  of  plain- 
tiff; that  three-fifths  of  the  voters  of  said 
county  voting  at  on  election  held  for  that 
purpose  had  not  during  said  fiscal  year  and 
prior  to  February  20,  1915,  assented  to  the 
county  becoming  Indebted  for  any  purpose  to 
an  amount  exceeding  in  said  fiscal  year  the 
Income  and  revenue  of  said  fund  for  said 
year. 

It  Is  contended  that  the  claims  presented 
by  plaintiff  constitute  no  valid  charge  against 
the  county,  and  therefore  the  Judgment  in 
his  favor  was  erroneous.  This  contention 
was  based  upon  the  application  of  section 
26,  art.  10  (section  291,  Wms.  Anno.)  Const., 
which  provides: 

"No  county  •  •  •  shall  be  allowed  to  be- 
come indebted,  in  any  manner,  or  for  any  pur- 
pose to  an  amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  such  year, 
without  the  assent  of  three-fifths  of  the  voters 
thereof  voting  at  an  dection,  to  be  held  for 
that  purpose.  •  •  •  •« 

It  is  the  dear  intention  of  this  proviBiim 
tbat  counties  shall  not  l>e  aUowed  to  become 
indebted  eccc^  in  the  manner  provided, 
and  if  the  tdatms  of  plaintiff  come  within  its 
terms  the  judgment  was  erroneous.  We  do 
not  think,  however,  that  sadb  claims  are 
affected  thereby.  Section  1^  art  26  (fKtHoa 
382,  Wms.  Anno.)  Const,  is  as  follows: 

"Until  otherwise  provided  by  law,  the  terms, 
duties,  powers,  quuifications,  and  salary  and 
compensation  of  all  county  and  township  offi- 
cers, not  otherwise  provided  by  this  Oonstitutiou, 
shall  be  as  now  provided  by  the  laws  of  the 
territory  of  Uklahoma  ((»  like  namol  of- 
fleers.  *  • 

Section  2  of  article  17  (section  320a,  Wms. 
Anno.)  Const,  creates  subject  to  change  by 
tiie  Legislature  certain  offices  for  each  or- 
ganized county,  including  the  office  of  sheriff, 
and  bis  duties,  salary,  and  compensation  were 
fixed  by  section  18,  art.  25,  according  to  the 
duties,  salaries,  and  compensation  performed 
and  enjoyed  by  shertflb  at  the  time  the  (Con- 
stitution was  adopted.  Referring  to  section 
2995,  Wilson's  Rev.  &  Ann.  Stats.  1903,  we 
find  the  rate  of  comprasatlon  allowed  the 
sheriff  for  services  of  the  character  herein 
Involved  and  the  rate  therein  fixed  continued 
until  changed  by  section  3187,  Rev.  Laws 
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1910,  which  made  some  imlmportant  changes 
In  the  rate  of  compensatton  for  stich  duties, 
and  by  Tlrtne  of  the  dtiange.  the  sheriff  Is 
entitled  to  receive  compensation  under  the 
provisions  of  said  law  as  dianged  unless  pre- 
vented by  section  26,  art.  10.  It  Is  dear  from 
the  nature  of  the  claims  presented  that  the 
services  were  rendered  In  the  discharge  of 
plaintiff's  duty  as  sheriff,  and  some  of  those 
duties  he  could  neglect  only  at  grave  peril  to 
himself.  The  keeping  of  prisoners  confided 
to  bis  custody  is  enjoined  upon  him  by  law, 
and  should  he  refuse  to  receive  any  person 
as  a  prisoner  he  would  by  section  2245,  Bev. 
Laws  1910,  be  guilty  of  a  misdemeanor,  and 
If,  after  receiving  any  such  prisoner  la  his 
custody,  he  should  willfully  or  carelessly  al- 
low such  prisoner  to  escape  or  go  at  large 
except  as  might  be  permitted  by  law,  be 
would,  under  section  2244,  be  guilty  of  a  fel- 
ony and  subject  to  prosecution  therefor.  So 
we  have  this  situation:  An  officer  compelled 
to  perform  at  his  iwril  certain  duties  which 
Involve  the  expenditure  of  bis  private  funds 
and  subject  to  imprisonment  for  a  failure  to 
do  80  is  penalized  by  being  denied  compen- 
sation therefbr. 

It  may  be  contended  with  some  show  of 
reason  that  section  26,  art.  10,  taken  alone, 
would  bear  the  construction  urged,  but  it  is  a 
fundamental  rule  of  constructlcm  that  to  de- 
termine the  meaning  and  sccq^e  of  one  provi- 
sion it  must  be  read  In  the  Ugbt  of  and  with 
due  regard  for  otber  provlsiom.  In  re  Appli- 
cation of  State  to  Issue  Bonds  to  Fund  In- 
debtedness, 33  OkL  T97,  127  Pac.  1065. 

The  very  purpose  of  creating  a  state  gov- 
ernment by  the  people  is  to  delegate  thereto 
the  performance  of  certain  functions  looking 
to  the  common  safety  and  welfare,  and  the 
necessity  for  the  performance  of  these  func- 
tions through  the  agency  of  tbe  state  and  its 
various  subdivisions  is  the  sole  object  for  Its 
creatitm.  The  people  have  provided  in  the 
Constitution  for  a  full  set  of  state  officers, 
and  have  created  separate  departments  and 
co-ordinate  branches  of  tbe  gorernraent  and 
various  municipal  subdivisions,  and  confided 
to  each  the  performance  of  certain  duties 
which  are  made  mandatory  because  neces- 
sary for  the  protection  and  well-being  of  tbe 
people  composing  tbe  state.  There  has  been 
much  controversy  among  publicists  and  think- 
ers and  much  conflict  in  the  decisions  of  tbe 
courts  as  to  the  proper  and  necessary  limita- 
tions upon  the  powers  delegated  to  the  dif- 
ferent departments  and  arms  of  the  state 
government,  but  It  Is  conceded  by  all  that  cer- 
tain necessary  fundamental  functions  must 
always  be  actively  exercised  in  order  to  pre- 
serve tbe  existence  of  tbe  state  and  secure 
to  tbe  people  the  rights  guaranteed  to  them, 
among  whldi  are  the  right  to  life,  liberty,  the 
possession  of  property,  and  the  pursuit  of 
happiness  and  should  the  state  become  so 
impotent  aa  to  be  unable  to  dlsdiarge  these 
functldM,  there  would  result  a  failure  of  the 
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purposes  for  which  government  was  establish- 
ed. The  surest  way  to  bring  about  this  re- 
sult Is  to  construe  the  Constitution  in  such 
a  way  as  to  place  it  in  the  power  of  one  set 
of  officials,  to  derive  another  oit  the  means 
necessary  for  the  performance  of  the  duties 
Imposed  upon  that  otber.  If  we  give  ttie  Oon- 
stltution  such  constructi<m  theenfbrc^entof 
laws  for  the  regulation  and  protectltm  of  the 
public  peace  and  safety  In  any  county  mlglit, 
in  Its  ultimate  analysis,  depend  upon  the 
whim  and  caprice  of  certain  local  offldals 
who  might,  by  tailing  and  refusing  to  make 
proper  provisitni  therefor,  render  it  impos- 
sible to  secure  an  enforcement  of  such  laws 
by  the  officers  charged  with  the  duty  of  so 
doing.  The  Items  embraced  in  plalntUTs 
claim,  being  incurred  in  tbe  necessary  dis- 
charge of  his  duties  Imposed  upon  him  by  the 
Imperative  mandate  of  the  law,  are  not  with- 
in the  limitation  Imposed  by  section  26,  art. 
10.  A  similar  question  was  presented  in  Re 
Application  of  tbe  State  to  Issue  Bonds  to 
Fund  Indebtedness,  supra.  That  was  an  vp- 
plication  by  the  state  to  determine  tiie  ex- 
istence, character,  and  amount  of  the  l^al 
outstanding  indebtedness  of  the  state,  and  to 
Issue  funding  bonds  therefor.  Warrants  were 
issued  from  time  to  time  during  the  fiscal 
year,  ending  June  3<K  1011,  In  payment  of 
the  ordinary,  current  expenses  of  maintaining 
the  state  government  pursuant  to  valid  leg- 
islation, for  which  provisions  had  been  made 
by  tbe  levy  of  taxes  whidi  in  addition  to  the 
revenues  expected  to  be  derived  from  other 
sources  was  believed  to  be  sufficient  to  meet 
the  ordinary,  current  expoises  for  which  the 
warrants  were  drawn.  It  is  true  in  that 
case  that  the  warrants  were  within  the 
amount  apitroprlated,  while  here  the  claims 
^ceed  tbe  estimate  made  by  the  board  of 
county  commlsstoners,  but  the  case  Is  In 
point  In  principle  because  by  section  23,  art. 
10  (Wms.  Anno.)  Const.,  the  state  was  prtH 
biblted  from  contracting  debts  on  account  of 
deflflts  or  failures  in  revenue  to  exceed  at 
any  one  time  $100,000,  and  it  was  contraded 
that  the  warrants  which  amounted  io  some- 
thing in  excess  <tf  1^,000,000  were  void  be- 
cause issued  in  violation  of  said  section  23. 
art.  10.  ^nie  limitations  imposed  by  fliat 
section  were  held  not  to  apply  to  that  class 
of  pecuniary  obligations  arising  out  of  the 
ordinary,  necessary  current  expenses  of  maln- 
talnliv  the  state  govmimait  whldb  were  oth- 
erwise legal  and  vaUd. 

Similar  provisions  have  been  construed  In 
other  statu  by  the  courts  of  last  resort.  hxHA- 
Ing  that  the  ordinary  expenses  of  maintaining 
a  county  and  municipal  goremment  are  not 
within  ttie  limitation  of  ooMtitntionBl  inorl- 
slons  Budi  as  sectim  26,  art.  UK 

Section  18  of  article  11  of  the  OaUfbniln 
Constitution  Is  as  follows: 

"No  county,  dty,  town,  township,  board  nS 
education  or  sdiool  district  shall  ineor  any  In- 
debtedDSn  or  liability  In  any  manner  or  fw  any 
purpose  Mceeding  in  any  year  the  incMM  and 
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rtvcMN  provided  [for  itH  ftw  such  yeti.  withoot 
the  anent  ol  two-thirdi  of  the  Qnalified"  TOters, 
etc. 

'  The  Supreme  Court  ot  fh&t  Btate  In  Lewis 
T.  Wldber,  99  CaL  412,  3S  Fac.  1128,  held 
that  this  clause  of  the  Constitution  referred 
only  to  an  Indebtedness  or  llahUltr  which  one 
of  the  manldpalltles  mentioned  had  Itself 
Incurred,  and  did  not  Include  a  liability  for 
the  salaiy  of  a  municipal  officer  whose  office 
had  been,  created  and  salary  fixed  by  the 
statute. 

Section  6;  art.  8,  of  the  Constitution  of 
Washington  provides: 

"No  coimty,  city,  towD,  school  district,  or  oth- 
er manicipal  coriiorBtioQ  shall  for  any  purpose 
become  Indebted  in  any  manner  to  an  amount  ex- 
ceediog  one  and  one-half  per  centum  of  tiie  tax* 
able  property  in  such  conn^*  •  •  s  without 
the  assent  of  tbrce-fifths  of  the  voters  therein 
voting  at  an  election  •  •  •  for  that  pur- 
pose.  •  * 

In  Ranch  v.  Chapman,  16  Wash.  568,  48 
Fac.  253,  36  L.  R.  A.  407.  58  Am.  St  Rep. 
52,  the  court  reviewed  the  authorities  upon 
this  Question  and  reached  the  conclusion  that 
said  proTlMon  did  not 'apply  to  fees  of  wit- 
nesses in  criminal  cases  and  to  f6es  of  sher- 
iffs for  serving  criminal  process  or  to  the 
expenses  of  tbe  general  state  election,  since 
both  of  the  former  were  necessary  under  the 
BUI  of  Bights  of  that  state,  and  the  latter 
was  necessary  under  anotlur  provision  ct 
the  GcostltntLon  providing  for  such  electionsL 
Duryee  v.  Friars  et  aL,  18  Wash.  D5,  50  Paa 
583;  Hull  V.  Ames,  26  Wash.  272,  66  Paa 
391,  00  Am.  St  Rep.  743;  Qladwln  t.  Ames, 
80  Wash.  608,  71  Pac.  189;  PUUng  T.  City 
of  Bvevett,  67  Wash.  109,  120  Pac.  873; 
Farquharson  v.  Teai^,  24  Wash.  64^  64 
Pac.  717. 

Sectlcm  12  of  article  10  <tf  the  ConstitnUon 
of  Missouri  prohibited  any  political  corpora- 
tion or  subdivision  of  the  state  from  becom* 
Ing  indited  In  any  manner  or  for  any  pur- 
pose to  an  amount  eneeding  In  any  year  the 
income  and  revenue  for  snGb  year  without 
the  assent  of  two-thirds  (tf  tiie  voters  there- 
to voting  at  an  Section  to  be  held  fbr  that 
purpose^  The  Supreme  Court  oC  that  state 
in  Potter  t.  Douglas  County,  S3  Mo.  230. 
held  that  this  provldon  had  no  application 
to  a  debt  incurred  by  the  county  tor  the 
Ite^4ii8  ftod  tran^rtation  of  its  prisoners 
the  Bherllt  or  Jailer  to  another  county 
under  the  provisions  of  the  statute  then  in 
force. 

In  Grant  County  v.  Lake  County,  17  Or. 
453.  21  Pac  447,  the  Supreme  Court  of  Ore- 
gon construed  the  constitutional  iublbition 
of  that  state  that  no  county  should  create 
any  debts  or  Uabllitlea  which  should  singly 
or  in  the  aggregate  exceed  the  sum  of  $5,000, 
except  to  suppress  insurrection  or  lepel  in- 
vasion, and  held  that  such  provision  only 
applied  to  debts  and  liabilities  which  a  coun- 
ty in  its  corporate  Character  and  as  an  arti- 
ficial person  voluntarily  created,  and  did  not 
include  snch  debts  and  Uabllltiw  as  were  im- 


posed upim  them  by  law.  Baton  r.  Mlm- 
naugb.  43  Or.  465.  73  Pac.  754. 

Section  157  of  the  GonstitntloD  of  Ken- 
tucky provides: 

"Mo  county,  city,  town,  taxing  district,  or  oth- 
er municipality  shall  be  authoraed  or  permitted 
to  become  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount  exceeding,  In  anv  year, 
the  income  and  revenue  provided  for  such  year, 
without  the  assent  of  two-thirda  of  the  voters 
thereot  voting  at  an  dection  to  be  held  for  that 
purpose.  •  • 

And  this  provision  has  been  construed  as 
not  applying  to  claims  other  than  those 
which  the  municipality  might  incur  of  Its 
own  volition.  In  other  words,  that  It  did  not 
Include  expenses  necessary  for  the  mainte- 
nance of  the  munidpal  government  O'Bry- 
an  V.  Owenslwro,  113  Ky.  680,*  68  S.  W.  868, 
69  S.  W.  800;  Hopkins  Count?  v.  St.  Ber^ 
nard  Coal  Co.,  114  Ky.  153.  70  B.  W.  289. 

Section  6  of  article  11,  Constitution  of 
Texas,  prohibited  any  city  from  creating  any 
debt  unless  at  the  same  time  provision  was 
made  to  assess  and  collect  annually  a  suffi- 
cient sum  to  pay  the  interest  thereon  and 
create  a  ^king  fund  of  at  least  two  per 
cent  thereon,  and  It  Is  held  by  the  Texas 
courts  that  a  debt  contracted  by  a  dty  f  ot 
current  expenses  was  not  within  the  class 
of  debts  contemplated  by  that  section  of 
its  Constitution.  Dwyer  v.  Brenbam,  66  Tex. 
626;  City  of  Terrell  v.  Dessaint,  71  Tvt. 
770,  0  S.  W.  503;  Blddle  r.  Tbirell,  82  Tex. 
S3S.  18  S.  W.  691. 

Other  decisions,  under  similar  constitution- 
al and  statutory  provisions,  holding  the 
views  herein  expressed,  are  as  follows: 
SaCkett  V.  New  Albany,  88  Ind.  478,  45  Am. 
Hep.  467;  Thnnas  t.  Burlington,  60  Iowa, 
140,  28  N.  W.  480;  Iiecmard  v.  Long  Island. 
20  N.  T.  SupPl  26.1  McOiath  v.  Oront,  171 
N.  "X.  7,  68  N.  EL  647;  Upton  T.  Strommer, 
KM.  Minn.  97.  Ill  N.  W.  966;  Barnard  T. 
Knox  Ca  (a  C.)  37  Fed.  563,  2  L.  B.  A.  420; 
LaycoCk  v.  City,  85  La.  Ann.  479;  State 
New  Orleans,  87  La.  Ann.  IS. 

The  Constitution  ot  Colorado  (section  2, 
art  11)  c(»itained  a  similar  provision  whicii 
was  oonstmed  by  the  Supreme  Court  of  that 
state  to  be  absoluto.  People  t.  May,  0  Colo. 
80,  10  Pac  641.  This  construction  was  also 
given  to  the  Cmstitutlon  of  that  state  by 
the  Snpr^e  Court  of  the  United  States  in 
Lake  County  v.  Rollins,  130  U.  S.  662,  0 
Sup.  Ct  661,  82  U  Bd.  1060.  This  has  led 
to  some  curious  makeshifts  by  the  Legisla- 
ture of  Colorado  whldi  has  been  approved  by 
the  Supreme  Court  of  the  state.  Following 
the  <vlnfon  of  the  Supreme  Court  of  tbe 
United  States  in  Lake  County  Rollins,' 
supra,  the  Supreme  Court  of  Missouri  In 
Barnard  *  Ca  v.  Knox  County,  105  Mo.  382, 
16  S.  W.  017. 13  U  R.  A.  244,  in  effect,  over- 
ruled its  former  opinion  In  the  case  of  Pot- 
ter V.  Douglas  County,  supra. 


1  Reported  In  foil  in  tbe  New  York  Sapplement ; 
nported  m  r  memorudom  deciiloa  wttbont  oplntan 
Is  K  Hun,  SZL 
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It  Is  evident  from  the  conflicting^  constnic- 
tlons  which  have  been  placed  upon  similar 
proTlsions  that  it  is  possible  to  give  differ- 
ent meanings  and  effect  thereto,  and  in  this 
sltoation  we  are  required  to  ai^ly  the  rales 
of  jndidial  determination  that  prevail  in  such 
situation,  and  the  rule  applicable  here  is  that 
effect  must  be  given  If  possible  to  each  and 
every  danse  of  the  Constitution,  and  it 
should  be  the  aim  of  the  court  to  adopt  a 
construction  whldi  will  rmder  eveiy  provi- 
ai<m  operative,  for  it  is  scarcely  conc^vable 
that  any  portion  of  the  Oonstituti<Hi  was  not 
intended  to  liave  some  operation  and  elfeet 
The  Constitution  did  not  create  the  state, 
but,  on  the  contrary,  is,  itself,  a  creature  of 
the  i^eople  and  the  instrument  of  their  con- 
venience designed  tor  their  protection  and 
to  secure  enjoym^t  of  the  rights  and  pow- 
ers which  they  possessed  before  the  Oonstltu- 
tion  was  written,  and  is  merely  the  concrete 
expression  of.  the  will  of  the  people  based  upon 
the  pre-existing  condition  of  laws,  rights, 
habits,  and  modes  of  thought  which  had  pre- 
vailed, and  was  an  enumeration  of  certain 
fundamental  jtrlnc^les  that  should  continue 
thereafter,  Go<dey*B  Gonstltntlonal  XJmita- 
Uons,  37-68. 

In  addition  to  the  protection  of  life,  lib- 
erty and  property  and  the  conservation  of 
the  public  peace,  health,  and  safety,  there 
are  certain  other  functions  of  government 
which  are  elementary  and  indestructible, 
such  for  example  as  the  administration  of 
Justice  tn  the  courts  and  the  maintenance  of 
a  public  school  system  for  the  education  of 
aU  the  children  residing  within  the  state; 
and  to  permit  the  performance  of  these  man- 
datory duties  to  depraid  upon  the  making  of 
provision  therefor  by  certain  subordinate 
municipal  officers  would  render  the  life  of 
the  state  and  the  security  ot  the  dtlsen  iwe- 
cariouB  indeed.  In  many  instances  the 
amount  necessary  for  a  proper  perfonnanoe 
of  sncb  duties  could  not  be  reasonably  fore- 
seen, for  it  Is  not  always  posslUe  to  tell  In 
advance  bow  mudi  will  be  required.  The 
net  result  of  the  decisions  holding  that  am- 
stitutlonal  provisions  such  as  article  10,  | 
26,  do  not  apply  to  those  liabilities  which 
are  not  voluntarily  incurred  by  the  munici- 
pality Is  that  they  are  careful  to  limit  the 
application  of  the  rule  to  Oiose  liabilities 
which  are  Imposed  upon  the  municipality  by 
the  superior  power  of  the  sovereignty  as 
expressed  in  the  Constitution  or  valid  acts 
of  tbe  Legislature.  The  items  claimed  were 
earned  by  plaintiff  in  the  performance  of  du- 
ties lmp(»ed  upon  him  by  the  state  In  which 
be  had  no  discretion,  and  were  not  included 
within  the  limitations  of  article  10,  S  26. 

The  judgment  of  the  trial  court  in  Re  Ap- 
plication to  Issue  Bonds,  supra,  was  reversed 
and  the  case  again  reached  this  court  (40 
Okl.  145,  136  Pac.  1104.  Ann.  Cas.  1916E, 
800),  where  the  rule  announced  upon  the 
original  appeal  was  adhered  to.   In  Camp- 


bell et  al.  V.  SUte  et  al.,  23  Okl.  100,  90 
Pac.  778,  plaintiff  sought  to  enjoin  the  board 
of  county  commlsaloners  and  the  county  clerk 
of  Washita  county  from  issuing  certain  war- 
rants In  payment  of  semiannual  installments 
upon  a  written  contract  for  a  courthouse,  and 
it  was  held  that  section  2,  art.  8,  c  32,  Ses- 
sion Lews  of  Oklahoma  1887,  which  author- 
ized the  court  fund  to  be  used  for  an  annual 
rental  for  courthouses  and  jails,  and  autbw* 
ized  an  additional  levy  not  exceeding  three 
mills  for  the  purposes  enumerated  in  said 
section,  was  repugnant  to  section  26,  art.  10. 
of  the  Constitution,  and  the  issuance  of  such 
warrants  were  enjoined.  In  Kerr,  County 
aerk.  V.  State.  83  OkL  110,  124  Pa&  284, 
mandamos  was  sou^t  to  compel  the  ooonty 
clerk  to  issue  and  deliver  cotaln  warrants 
for  daims  wbldi  had  been  allowed  by  the 
board  of  county  commlssifmers  In  excess  of 
80  per  cent,  and  within  100  per  cent,  of  the 
estimated  income  and  revenue  for  the  year 
in  which  said  claims  had  accrued.  The  is- 
suance of  the  writ  was  objected  to  on  the 
ground  that  by  section  1,  c.  16,  Session  Laws 
1805  (sectitm  1683,  Comp.  Lews  1000),  a  limi- 
tation was  placed  npon  the  amount  of  war- 
rants which  could  be  issued  not  to  exceed 
80  per  cent  of  the  amount  levied  for  the 
fund  against  which  said  warrant  was  drawn. 
The  question  decided  in  Shannon  et  al.  v. 
State,  33  Okl.  288.  126  Pac.  1106.  was  that 
by  virtue  of  secttoi  9,  c.  80,  Laws  1010-11. 
entitled  "An  act  relating  to  the  Issuance  of 
warrants  and  certificates  of  indebtedness,'* 
the  board  of  county  cfHumiaslonexB  was  with- 
out authority  to  allow  and  apiwove  a  claim 
against  any  fund  ot  the  coon^  or  order  a 
warrant  theredFor  Issued  on  such  fund  where^ 
during  tlie  fiscal  year  In  which  the  dalm 
was  presented,  claims  had  already  been  al- 
lowed and  ai^roved  on  sndi  fond  equal  to 
the  estimate  made  and  approved  by  the  ex- 
cise board  for  such  fund  for  tbe  currmt  fis- 
cal year,  and  fhls  was  held  to  be  tme,  al- 
though there  was  to  the  nedit  of  such  fund 
an  unexpended  balance  derived  f^con  the 
revenues  during  the  preceding  year.  In  State 
r.  Stanfleld,  84  Okl.  624.  126  Paa  230,  man- 
damus was  sought  against  defendant,  as 
judge,  requiring  Urn  to  hold  a  tenn  <a  court 
in  Creek  county.  The  writ  was  allowed  re- 
quiring  defendant  to  hold  a  term  coort 
for  the  purpose  of  transacting  business  whldi 
might  be  carried  on  without  imposing  a 
charge  on  the  court  fund,  or  to  Impanel  a 
Jury,  or  incur  any  expooae  wUdb  would  be 
a  <^arge  against  that  fund.  In  none  of  Bie 
cases  heretofore  decided  by  this  court  has 
the  precise  question  here  Involved  been  pre- 
sented nor  determined.  The  case  of  In  re 
Application  of  State  to  Issue  Bonds  to  Fnnd 
Indebtedness,  supra,  is  the  nearest  In  point 
in  principle.  While  in  some  of  the  cases 
there  is  a  discussion  which  would  seem  to 
indicate  that  in  the  opinion  of  the  writer 
obligations  of  the  character  here  involved 
would  be  invalid,  the  decision  of  this  point 
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was  not  necessary  to  the  determlnati<m  of 
tbe  case.  In  Shannon  v.  State,  snpra,  re- 
lator was  county  Jailor  of  Cre^  county,  and 
sought  mandamus  to  compel  the  board  of 
county  commissioners  to  approve  certain 
claims  for  boarding  and  keeping  state  and 
county  prisoners  In  his  custody.  It  was  ad- 
mitted In  that  case  that  the  coimty  was  In- 
debted to  him  In  the  sum  claimed ;  that  the 
claim  was  correct  and  due  by  the  county  and 
a  proper  diarge  against  the  contingent  fund. 
The  court  In  the  opinion  did  not  question  tliis 
concession  of  counsel,  but  simply  held  that 
the  board  could  not  be  compelled  by  manda- 
mus to  allow  said  claims,  nor  make  paymoit 
thereof. 

The  judgment  Is  reversed,  and  cause  re- 
manded. All  the  Justices  concur. 

TIIACKER.  J.  (dissenting).  I  appreciate 
the  force  of  the  reasons  Cor  the  opinion  of 
the  court;  but  I  dissent  for  reasons  stated 
In  CamplKlI  v.  State  ex  rel,  Brett,  County 
Attorney,  23  Okl.  109,  99  Paa  778,  In  Shan- 
non V.  State  ex  rel.  Davidson,  83  Okl.  293, 
125  Pac.  1106,  in  Buxton  &  Skinner  Station- 
ery Co.  V.  Board  of  County  Commissioners 
of  Oralg  County,  155  Pac.  215,  in  Kerr,  Coun- 
ty Clerk,  V.  State  ex  rel.  Wimbish,  County 
Attorney,  33  Okl.  110,  124  Pac.  284,  and, 
especially,  for  reasons  stated  in  State  ex  rel. 
Decker  v.  Stanfleld,  34  Okl.  524,  126  Pac. 
239,  which  case  finds  ample  support  In  Board 
of  County  Commissioners  of  the  County  of 
Lake  v.  Rollins,  130  U.  S.  662,  9  Sup.  Ct. 
661,  32  L.  Ed.  1060,  Wis.  Cent.  E.  Co.  v. 
Taylor  Co.,  52  Wis.  37,  8  N.  W.  833,  and 
Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  6 
Wyo.  369,  45  Pac.  494.  34  I*  R,  A.  835,  71 
Am.  St.  Rep.  926,  cited  by  Commissioner 
Bleakmore  In  the  original  but  now  rejected 
opinion  in  this  case,  reirarted  in  168  Pac.  601, 
Ll  B.  A  19ieF,  892,  which  I  think  Is  cor- 
rect 


NATIONAL  BANK  OF  COMMERCE  T. 
FISH  et  al.    (No.  3553.) 

(Supreme  Court  of  Oklahoma.    May  9,  1916. 
On  Rehearing,  Dec.  11,  1917.) 

fSyllalnu  &v  (Ae  Court.) 

1.  Appeal  and  Ebboe  «s9l05d(i2)— Habulbbb 
E^OB— ExoLusioN  or  Evidence. 

Prejudidal  error  cannot  be  predicated  upon 
the  rejection  of  immaterial  testunony. 

2.  Affeai.  and  Ebbob  «=>8S2(14)— Pabit  En- 
titled TO  AlLEQE  EBBOIfr-SUBTAINina  De- 
MX7KBXB  AS  TO  CODEFENDANT. 

Where  plaintiff  in  error  interposes  a  demur- 
rer to  the  evidence  in  behalf  of  its  codcfend- 
BDts  as  well  as  for  itself,  and  the  demurrer  is 
sustained  as  to  its  codefcodants.  It  is  in  no  po- 
sition to  complain. 

3.  Banes  and  Bansinq  <=>14S(2)— Check- 
Fa  yue.nt — Liability. 

When  a  depositor  issues  lus  check  upon  his 
bank  payable  to  payee  or  order,  it  la  the  duty 
of  tbe  bank  to  pay  same  to  the  p«aan  named 
in  said  check  or  upon  his  genuine  indorsranent, 


and  a  taihiTe  so  to  do  Is  at- Uia  peril  of  the 

bank. 

4.  Banks  and  Banking  «=9l47(l)— Check- 
Payment  OF  FOBOED  InDOBSEUBNT. 

Where  a  bank  pays  the  check  of  its  deposi- 
tor upon  a  forced  indorsement,  it  has  no  right 
to  charge  same  against  the  account  of  the  de- 
positor, but  muiit  look  to  its  remedy  upon  the 
guaranty  of  the  paying  bank  or  other  interme- 
diate indorsers,  unless  tbe  depositor  has  been 
guilty  of  negligence  which  induced  the  bank  to 
pay,  or  havmg  learned  of  such  forgery  in  time 
that  notice  to  the  bank  would  have  saved  it  the 
loss  and  failed  so  to  notify  it,  or  was  guilty  of 
other  conduct  constituting  an  estoppel. 
6.  Banks  ano  Banking  «s>164 (8)— Payment 
OP  Fobqed  Check— Recoveby— Evidence. 

Evidence  examined,  and  held  insufficient  to 
establish  a  defense  in  favor  of  plaintiff  in  error. 

(AdOUioiua  Sylla^*  by  Editorial  Btaf.} 
On  Rehearing. 

6.  Banks  and  Banking  «=>164(5)— Patmbnt 
OF  FoBOED  Cbeoks— Evidence— Issues. 

In  a  depositor's  action  against  several  banks 
for  the  amount  paid  on  bis  forged  checks,  evi- 
dence as  to  the  depositor's  confidence  in  the 
honesty  of  an  agent  retained  during  tbe  time 
t^e  forgeries  occurred  was  properly  excluded, 
where  the  pleadings  did  not  raise  the  issue  of 
his  negligence  in  retaining  such  agent. 

7.  Banks  and  Banking  «=>154{9)— Payment 
OF  FoBGED  Checks— Action— Judgment. 

Id  a  depositor's  action  against  several  banks 
for  amounts  paid  <m  forged  checks,  failure  to 
render  a  judgment  over  in  favor  of  depositor's 
bank  was  not  error,  where  it  bad  not  sought 
such  alternative  relief. 

Commissioners'  OplnlOD,  Division  No.  1. 
Error  from  Superior  Court,  Ix>gan  County;  S. 

5.  Lawrence,  Judge. 

Action  by  C.  O.  Fish  against  the  National 
Bank  of  Commerce,  the  Pauls  Valley  Nation- 
al Bank,  and  the  First  National  Bank  of 
Wynnewood.  Judgment  In  favor  of  other  de- 
fendants, and  for  plaintiff  against  National 
Bank  of  Commerce,  and  It  brings  error.  Af- 
firmed. 

Devereux  &  BUdreth,  of  Outhrle,  for 
plaintifT  in  error.  Tibbetts  &  Green,  of  Guth- 
rie, for  defiendants  In  error. 

DAY,  a  C.  O.  Fish  was  engaged  Im  the 
farm  loan  buslneSB  at  Guthrie,  and  was  a 
regular  depositor  of  the  National  BaiA  of 
CoHunerce.  It  seems  that  Flah  bad  an  ar- 
rangement with  one  J.  V.  Graham^  of  Pauls 
Valley,  OkL,  whereby  Graham  would  pro- 
cure applications  for  farm  loans  and  forward 
to  Fish,  and  after  approving  the  applications 
and  receiving  tbe  notes,  mortgages,  and  ab- 
stracts, with  a  draft  of  the  borrower  drawn 
In  taxoT  of  Fish,  Fish  would  n^tlate  the 
loans  and  d^wsit  the  draft  Cor  collection 
with  the  National  Bank  of  Commerce,  and 
thereafter  forward  to  the  bornnrar  Ids  Indi- 
vidual dieck  drawn  on  said  Bank  of  Ccnn* 
merce. 

Fish  received  from  Graham  applications, 
promissory  notes,  and  mortgages  purported 
to  have  be«i  executed  by  three  different  hus- 
bands and  wives  respecUvely,  which  mort- 
gages purported  to  bear  the  file  marks  of  the 
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register  <rf  deeds  flbowlng  due  recordatlni 
and  purported  to  have  been  acknowledged  by 
each  respective  husband  and  wife  before  said 
J.  V.  Graham  as  notary  public,  and  at  tlie 
same  time  received  drafts  drawn  In  faror 
of  Flsb  on  his  GUcago  correspondoit  by  eatii 
borrower  for  the  amount  of  his  respective 
loan. 

Upon  receipt  of  these  loans  FkOi  sold  them 
to  tals  Chicago  correspondoit.  Indorsed  the 
drafts,  and  deposited  the  proceeds  to  bis  cred- 
it In  the  National  Bank  of  Commerce,  and 
thereafter  drew  bis  individual  checks  on  said 
bank  In  fttvor  of  each  borrower  for  the 
amount  of  his  loan,  and  forwarded  the  same 
by  mall  to  the  said  Graham  at  Pauls  Valley 
to  be  delivered  to  the  respective  borrowers 
who  resided  In  that  vicinity.  When  Graham 
received  the  checks,  Instead  of  delivering 
them  to  the  borrowers,  he  forged  the  In- 
dorsement of  the  respective  payees  thereon, 
and  then  wrote  his  Indorsement  thereunder, 
and  then  presented  two  of  these  checks  to  the 
Pauls  Valley  National  Bank  of  Pauls  Valley, 
and  the  other  to  the  First  National  Bank  of 
Wynnewood,  and  received  the  money  thereon. 
Upon  cashing  these  checks  these  ttanks  In- 
dorsed tbem  and  guaranteed  all  prior  Indorse- 
ments, and  in  due  course  they  were  returned 
to  the  National  Bank  of  Commerce  at  Guthrie 
through  Kansas  City,  each  bank  in  tun  plac- 
ing Its  IndOTsement  upon  them,  ^e  National 
Bank  of  Commerce  paid  the  checks  and  charg- 
ed same  to  the  account  of  Fish,  and  In  due 
time  returned  same  to  him  as  paid  diecks. 
Something  like  two  years  after  the  loans 
were  made  and  the  checks  cashed  it  was 
discovered  that  the  entire  transaction  was  a 
forgery;  that  Graham  Iiad  forged  the  names 
of  the  purported  borrowers  to  the  notes,  mo^^ 
gages,  drafts,  and  checks.  Some  months  be- 
fore the  discovery  ot  the  forgeries  Graham 
had  absconded  leaving  no  pn^rty. 

£RH»tly  after  these  forgeries  were  discov- 
ered Fish  instituted  suit  against  the  three 
banks  seeking  to  }uAA  the  National  Bank  of 
Conmierce  and  the  Pauls  Valley  National 
Bank  tor  two  of  Hie  die<As,  and  the  Nation- 
al Bank  of  Commerce  and  the  First  National 
Bank  (mC  Wynnewood  tea  the  other. 

The  cases  hy  agreement  were  consolidated, 
and  upon  the  trial  ot  the  cause,  when  plaln- 
tlfC  had  rested  bis  case,  the  court  sustained 
a  demurrer  to  the  evidence  as  to  the  Pauls 
Valley  National  Bank  and  the  First  Nation- 
al Bank  of  Wynnewood,  and  at  the  close  of 
all  the  testimony  Instructed  the  jury  to  re- 
turn its  verdict  In  favor  of  Fish  against  the 
Natlwoal  Bank  <a  Commera  for  the  amount 
of  the  three  chedu  ai^regatlng  something 
over  93,700,  and  from  such  verdict  and  Judg- 
ment, the  Nati(mal  Bank  of  Cmnmerce  ap* 
peals,  making  C  O.  Fidi  and  the  other  two 
banks  parties  defendant  In  errw. 

Plflintifr  in  error  directs  his  complaint 
fihtofly  to  questions  he  contends  are  materi- 
al error  as  follows:  The  excln8l<m  of  tes- 
timony, the  sustaining  of  ttie  demurrer  to 


Oie  evidence  as  to  the  Pauls  Taller  NatSonal 
Bank  and  the  First  National  Bankof  W^iae- 
wood,  and  the  directing  of  the  Tonllce  tm 
plaintur.  We  shall  discuss  these  qaeetlons 
in  the  order  stated. 

[1]  PlalntitC  in  errw  olEered  to  prove  that 
at  8  time  subsequent  to  these  ftnsevles  that 
officers  of  the  Pauls  Valley  National  Bank 
wrote  to  Mr.  Fish  to  the  effect  that  they  <le- 
slred,  in  the  li^t  of  recent  derdopments  as 
to  the  business  methods  ct  Graham,  to  revoke 
letters  ot  recommendation  former^  furnish- 
ed him  by  than,  and  that  Mr.  Fish  rested  to 
this  letter  saying  that  Mk  Graham  had 
beoi  ills  agent  down  there  fiv  nearly  two 
or  three  years,  that  Graham's  businesB  had 
been  very  profitable  to  him,  and  that  he  was 
honest  and  straight,  and  thab  the  bwnfcs  did 
not  have  any  reason  to  write  sudi  a  let- 
ter, eta  We  think  this  testimony  immaterial 
for  the  reason  that  tt  was  a  tranaactltu 
occurring  subsequent  to  the  fmrgerles,  and 
for  the  further  reason  that  it  does  not  tend 
to  contradict  Fish's  testimony  that  he  had 
confidence  in  Graham,  but  tends  to  corrobo- 
rate rather  than  Impeach  it. 

[2]  The  record  dlsclraes  tlutt  one  of  the 
attorneys  for  plaintUE  in  error  interposed 
the  demurrer  to  plalntlfTs  evidence  on  behalf 
of  plaintiff  in  error  and  Pauls  Valley  Na- 
tional Bank  and  the  First  National  Bank  of 
Wynnewood,  Its  codefendants,  and  this  de- 
murrer was  sustained  by  the  court  as  to 
said  codefendants.  Since  the  trial  court  did 
the  very  thing  requested  by  plaintiff  in  er- 
ror, it  Is  In  no  position  to  complain. 

[3-5]  The  relation  between  bank  and  de- 
positor is  that  of  debtor  and  creditor.  When 
a  depositor  Issues  his  check  upon  his  bank 
payable  to  payee  or  order.  It  Is  the  du^  of 
the  bank  to  pay  same  to  the  person  named  In 
said  check  or  upon  his  genuine  indorsMiient, 
and  a  failure  so  to  do  is  at  the  peril  of  the 
bank.  Jordan,  Marsh  &  Co.  v.  National 
Sbawmut  Bank.  201  Mass.  807,  87  N.  B. 
740,  22  L.  R.  A.  (N.  S.)  250;  Union  Biscuit 
Co.  V.  Springfield  Grocery  Co.,  143  Mo.  App, 
300,  126  S.  W.  996 ;  Jackson  et  al.  v.  Nation- 
al Bank  of  McMinnvlUe.  92  Tenn.  1S4,  20  S. 
W.  802.  18  L.  R.  A,  663,  36  Am.  St  Rep.  8L 

The  reason  for  this  rule  is  readily  appar- 
ent The  depositor  cannot  know  the  signa- 
tures of  the  persons  to  whom  he  issued 
checks,  and  is  not  called  upon  nor  expect- 
ed to  identify  the  payee  or  his  signature; 
while,  on  the  other  hand,  the  bank  may  de- 
cline to  pay  until  sufficient  proof  of  tbe 
Identlflcotlon  is  furnished.  It  Is,  of  coarse. 
Impractical  for  banlu  at  all  tlmee  to  require 
proof  of  the  genuineness  of  the  payee's  In- 
dorsement  so  a  custom  has  arisen  among 
banks  that  requires  the  bank  cashing  tbe 
check  in  the  first  instance  to  Indorse  suae 
guaranteeing  all  prior  indorsements,  and,  re- 
lying upon  this  guaranty,  tbe  beak  of  de- 
poirit  peys  wlthoot  fnrthac  qoestioa,  and  In 
the  evoit  same  has  hera  paid  vpam  a  tttglA 
Indwsemoit  the  bank  of  d90>tt  has  no 
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to  cbai!ge  same  against  tbe  account  ot  ttie 
d^toedtor,  bat  must  look  to  its  remedy  upon 
the  guaranty  of  the  paying  bank  or  other  in- 
tern^iate  indorsers.  Unless,  of  course,  the 
depositor  has  been  guilty  ot  ne^Jgence  which 
Induced  the  bank  to  pay,  or  having  learned 
ot  the  forgery  In  time  that  notice  to  the 
bank  would  have  saved  It  the  loss  and  fail- 
ed to  so  notify  It,  or  was  guilty  of  other  con- 
duct constituting  an  estoppel.  6  Oyc  548; 
Zane  on  Banks  and  Banking,  pp.  266-270; 
Ilatton  V.  Holmes,  97  Cal.  208,  31  Pac.  1131; 
Atlanta  Nat  Bank  v.  Burke,  81  Ga.  597,  7 
S.  E.  728,  2  L.  R.  A.  96 ;  Munjhy  v.  Metro- 
poUtan  Nat  Bank.  191  Mass.  159,  Tl  N.  £. 
693,  114  Am.  St  Rep.  595;  Chlpman  et  al. 
v.  Bank  of  New  York,  126  N.  T.  318.  27  N. 
E.  371,  12  I*  R.  A.  791,  22  Am.  St.  Rep.  845 ; 
Armstrong  v.  Pomeroy  Nat  Bank,  46  Ohio 
St  512,  22  N.  B.  866,  6  L.  R.  A  625,  15  Am. 
St  Rep.  655?  National  aty  Bank  v.  Third 
Nat  Bank,  177  Fed.  136,  100  C.  C.  A  656. 

The  only  allegation  and  proof  of  negli- 
gence against  Pish  was  the  sending  of  the 
checks  to  Graham  Instead  of  to  the  payees, 
and  the  failure  of  Fish  to  examine  the  checks 
when  returned  to  him  by  the  bank.  The 
checks  were  sent  to  Graham  for  delivery  to 
the  payees,  and  Fish  had  a  right  to  presume 
that  mch  would  be  done,  and  we  can  see 
no  negligence  in  this.  Fish  was  not  presum- 
ed to  know  the  signatures  of  the  payees,  nor 
did  it  appear  that  he,  in  fact,  knew,  so  that 
an  eumlnatlon  of  the  checks  after  their  re- 
turn to  him  wonid  not  have  disclosed  the 
forgeries,  so  we  can  see  no  want  of  care  in 
that  regard.  German  Savings  Bank  v.  Cltl- 
zens*  Nat  Bank,  101  Iowa.  530,  70  N.  W. 
760.  68  Am.  St  Rep.  899;  Vixat  National 
Bahk  T.  Taspan,  6  Kan.  4S6,  7  Am.  Rep; 
B68;  Brixen  r.  Deseret  Nat  Bank,  fi  Utah. 
604,  IB  Pac.  48;  Grand  Lodge.  A.  O.  U.  W., 
V.  State  Bank,  92  Kan.  876,  142  Paa  974,  L. 
B.  A.  191SD,  815. 

The  leoord  fnrUier  dlsdoses  tiiat  Fish 
learned  of  the  forgeries  some  two  or  three 
months  iMlor  to  Ids  informing  plalntlfC  In  er- 
ror thereof,  but  prior  to  his  learning  of  the 
forgeries  Graham  had  absconded,  leaving  no 
property.  That  being  true,  notice  would  have 
been  without  avail,  and  we  are  unable  to  see 
wherein  Fish  failed  in  any  duty  In  this. 

Plaintiff  in  error  allies  In  Its  answer  that 
it  paid  these  checks  relying  upon  the  guar- 
anty of  Its  codefendants,  and  If  the  Indorse- 
ments of  the  payees  bad  not  been  guaranteed 
by  some  responsible  person,  It  would  not 
have  paid  them,  and,  that  being  true,  Its  re- 
course was  on  said  guaranties.  Harmon  v. 
Old  Detroit  Nat  Bank,  153  Mich.  73,  116  N. 
W.  617,  17  U  R.  A.  (N.  S.)  514,  126  Am. 
St  Rep.  467. 

From  a  careful  examination  of  the  evi- 
dence, we  are  convinced  that  it  was  insuffi- 
cient to  have  supported  a  verdict  for  plain- 
tiff in  error,  and  the  trial  court  did  not  err 
in  direetins  «.  verdict  for  defendant  In  error. 


Finding  no  error,  the  Judgment  ot  the  trial 
court  aboold  be  affirmed. 

PBB  CURIAM.  Adopted  In  whole. 

On  Rehearing. 

TURNE3R,  J.  [I]  For  reversal  It  Is  again 
urged  that  the  court  erred  In  excluding  evl- 
(lence  offered  by  defendants  to  prove  that  by 
letter  dated  February  12,  1909,  certain  par- 
ties connected  with  defendants  Pauls  Valley 
Naticmal  Bank  and  the  First  National  Bank 
of  Wynnewood  had  made  certain  charges  (un- 
disclosed by  the  record)  against  Graham, 
and  had  notified  Fish  that  they  desired  to 
withdraw  former  letters  recommending  Gra- 
ham to  him,  and  that  Fish  replied,  in  ef- 
fect, that  Graham  had  been  his  agent  for 
two  or  three  years;  that  his  business  liad 
been  profitable;  that  he  was  honest  and 
straight ;  that  the  banks  had  no  reason  for 
writing  such  a  letter ;  and  that,  unless  they 
made  good  their  charges,  they  n^ht  get  Into 
trouble.  There  was  no  error  in  excluding 
this  evldoice,  although  this  was  on  cross- 
examination  of  Fish,  who,  on  direct  examina- 
tion had  testified,  over  detoodant's  objection, 
that  he  had  fall  ccmfidenoe  in  Graham's  In* 
tegrity;  tliis  for  the  reason  tliat  the  plead- 
ings did  not  raise  the  issue  of  the  negligence 
of  Fish  in  retaining  Graham  as  Ms  agent 
during  the  time  the  forgeries  were  commit- 
ted, and  hence  such  evidence  was  without  the 
issues  and  Irrelevant  and  ImmateriaL  We 
say  that  such  testimony  was  without  the  is- 
sues ;  for,  turning  to  the  pleadings,  they  dis- 
close that  to  escape  Uablllty,  It  was  alleged 
only  that  after  the  Spain  check  had  been 
paid  by  the  drawee  bank  the  same  was  re- 
turned to  plaintiff  about  March  1,  1908,  that 
plaintiff  failed  to  noUfy  said  defendant  that 
the  indorsement  thereon  was  forged  until 
December,  1909,  and  tbat  In  the  meantime 
Graham  had  removed  himself  and  his  prop- 
erty out  of  the  county  and  placed  It  beyond 
the  reacb  of  said  bank.  All  of  which  was 
denied  by  plaintiff,  who  alleged  that  said 
removal  took  place  long  before  he  discovered 
the  forgery.  Such  being  the  state  of  the 
pleadings,  we  fall  to  see  how  this  letter  and 
the  reply  thereto,  If  admitted  In  evidence, 
could  tend  to  even  put  plaintiff  on  his  guard 
that  one  or  more  of  his  canceled  checks  con- 
tained the  forged  Indorsement  of  Graham, 
much  less  tend  to  support  the  allegation  that, 
after  he  knew  it  he  failed  to  notify  the 
payee  bank,  and  thereby  deprived  it  <tf  an 
opportunity  to  protect  Itself. 

[J]  It  Is  next  contended  that  this  court, 
having  all  the  facts  before  It  "should  ren- 
der a  proper  Judgment  which  should  run, 
first,  against  the  banks  which  accepted  and 
paid  the  checks  with  the  forged  Indorsements, 
thus  making  them  primarily  liable,  with  a 
secondary  liability  upon  the  Naticmal  Bank 
of  OHumerce."  But  the  state  of  the  reoord 
will  not  permit  us  to  do  so,  if  we  were  oth- 
erwise hudlned.  which  we  are  not  PerOr 
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n»t  to  tbto,  tbe  raoord  dladosea  that  at  the 
Instance  oX.  counsel  for  tlie  National  Bank  o£ 
C<Hnmerce  tbe  trial  court  sustained  a  de- 
marrer  to  plaintiff's  evidence  In  favor  of 
tbe  defendants  Panls  Vall^  National  Bank 
and  Elrst  National  Baidt  of  Wynnewood.  but 
overmled  It  as  to  the  National  Bank  of  Com- 
merce, and  rCTdered  Jodsment,  In  eStet,  that 
platntlfl  take  Dotbinff  as  against  the  former, 
but  hare  Judgmoit  against  the  latter  bank, 
which  alone  complidns  and  brings  the  case 
here.  Nov,  as  to  do  as  requested  by  coan- 
sel  would  be,  in  efftet,  to  ludd  that  the  court 
erred  In  sustaining  connsd's  own  demurrer, 
we  decline.  Besides,  as  Rer.  Laws  1910,  | 
4118,  provides,  "As  respects  one  another,  In- 
dorsers  are  llaUe  prima  facie  in  the  ord«- 
in  wlilch  they  indorse,"  which  is  in  keep- 
\ae  with  tbe  general  rule  stated  in  4  Am.  & 
Eng.  Enc.  Law,  483,  thus,  "In  respect  to  tbe 
liability  of  tbe  Indorse  Inter  se,  the  rule  is 
that  they  are  prima  fade  liable  to  each  other 
in  tbe  order  In  whldi  their  indorsranents 
successively  appear,  eaCh  indorser  b^ng  Ua* 
ble  to  all  succeeding  Indorsers,  but  not  to 
preceding  ones,"  it  would  sefem  tiiat  tbe  or- 
der of  liability  should  be  tbe  other  way,  and 
mi^  liave  been  had  Ute  NatloUal  Bank  of 
Commerce,  In  a  cross-action  against  ito  co- 
deCendants.  mmyed  tac  altemative  relief  In 
tliat,  should  plaintiff  have  Judgment  against 
It  fer  the  amount  of  bis  loss,  it  have  Judg- 
meot  over  against  them  as  prior  indorsers 
of  the  checks  tot  tbe  amount  of  Its  loss ;  but 
such  reUet  not  having  been  prayed,  and 
those  codefoidants  thereby  givoi  their  day 
in  court  to  defend  against  an  action  over 
against  them,  we  cannot  trader  such  judg- 
ment against  them  here. 

There  is  no  merit  In  the  remaining  cw- 
tentions.  All  the  Justices  concur. 


NOE  V.  SMITH  et  al.    (No.  6600.) 
(Supreme  Court  of  Oklahoma.    Nov.  27,  1917. 
Rehearing  Dmied  Jan.  22,  1018.) 

(Sylldbut  by  tU  OtmrU) 

1.  VeNDOB  and  PtTBCHASBR  «=9220— RiOHTS 

OF  Innocent  Pdbchasebs  —  iHVEsnNO  An- 
other WITIC  AUTUOBITY. 

Wheu  an  instrument  which  clothes  another 
with  tbe  indicia  of  title  to  property  is  uaod  by 
him,  the  equities  of  innocent  purchasers  are  pro- 
tected. For  where  the  true  owner  holds  out 
another  or  allows  him  to  appear  as  tbe  owner 
o(  or  as  having  full  power  of  disposition  over, 
tbe  property,  and  thus  leads  a  third  person  to  do 
what  be  would  not  otherwise  bave  done,  the 
owner  will  not  then  be  allowed  to  subject  such 
third  person  to  loss  or  injury  by  disappointing 
the  expectations  upon  which  he  acted. 

2.  Deeds  ^=>17(1)— Vkndoe  and  PuBcnABEB 
4^237  —  "considbbation"  —  antecedent 
Debt. 

(a)  ^e  complete  satisfaction  and  discharge 
of  an  antecedent  debt  is  a  valuable  considera- 
tion for  the  conveyance  of  real  estate. 

(b)  A  complete  satisteetion  and  discbarge  of 
a  pre-cxistiuK  debt  to  a  partnership  is  a  valu- 
able consideration  for  the  conveyance  of  real  es- 


tate to  a  member  of  the  Ann,  since  Oe  (wopor- 
tion  of  the  sum  credited  upon  the  account  owned 
by  tbe  other  members  of  the  Srm  is  cast  upon 
that  member  to  whom  tbe  real  estate  Is  con- 
veyed. 

[Ed.  Note.— For  other  d^aUinis.  see  Words 
and  Phrases,  First  and  Second  Series,  Consid- 
eration.] 

3.  Vekdob  and  Pubchaseb  «=»231(1)— Bona 
Fide  Pubchaseb— "Pubcoasbb  iob  vai.de." 
Wbere  a  purchaser  in  good  ftdtb  and  with- 
out notice  has  changed  his  position  for  tiio 
worse,  and  is  placed  in  a  worse  cwdition  tliaa 
he  was  before,  he  is  a  purchaser  for  value,  and 
is  entitled  to  tbe  protection  of  tbe  recording 
acts. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Serua,  PoreliaS' 
er  for  Valu&l 

Error  from  District  Court,  Seminole  Coun- 
ty; Tom  D.  McKeown,  Judge. 

Action  by  T.  H.  Smith  against  Frank  B. 
Noe  and  D.  A.  Marlow  to  cancel  a  deed  and 
to  Quiet  title.  Judgment  for  the  plaintiff, 
and  defendant  Noe  brings  error.  Reversed 
and  remanded,  with  directions. 

John  W.  Willmott,  of  Wewoka,  for  plain- 
tiff in  error.  Crump,  Fowler  &  Skinner,  S. 
S.  Orwlg,  and  T.  S.  Cobb,  all  of  Wewoka,  for 
deftodant  in  error  Smith. 

BRETT,  J.  This  action  was  commenced 
in  the  district  court  of  Semini^  county  l»y 
T.  H.  Smith,  one  of  the  defendants  in  error, 
as  plaintiff,  against  Frank  R.  Noe  and  D.  A. 
Marlow,  as  defmdants,  to  quiet  title  in  a 
120-acre  tract  of  land  described  in  the  peti- 
tion. The  material  facts  are: 

That  the  land  was  originally  owned  by 
a  Seminole  freedman,  who  in  1911  deeded 
the  land  to  D.  A.  Marlow  by  general  war- 
ranty deed  for  a  consideration  of  fSOO. 
Smith,  however,  furnished  the  purchase  price 
of  the  land.  Marlow  later  filed  suit.  In  bis 
own  nam^  to  cancel  an  outstanding  spurious 
deed,  and  quiet  title  to  the  land  in  himself. 
In  the  summer  of  1912,  Smith  requested  Mar- 
low to  execute  a  quitclaim  deed  to  him, 
which  Marlow  refused  to  do.  In  March. 
1813,  Marlow  conveyed  the  land  by  warranty 
deed  to  the  defendant  Noe  for  a  considera- 
tion of  $1,000.  Marlow  owed  Noe  Bros.,  of 
which  firm  defendant  Frank  R.  Noe  was  a 
member,  $295.85,  and  the  defendant  Noe 
credited  this  account  In  full,  and  paid  Mar- 
low the  difference  of  $704.15  In  cash.  When 
Noe's  deed  was  placed  of  record.  Smith  im- 
mediately notified  him  tbat  Marlow  did  not 
own  the  land,  but  vuly  held  it  in  trust  for 
him.  Also  told  Noe  that  he  had  better  take 
steps  to  protect  himself  against  Marlow's 
fraud,  since  he  Intended  to  file  suit  at  mice 
to  cancel  tbe  deed. 

The  suit  was  filed,  and  Smith's  petition 
alleges  La  substance  that  he  fumlahed  the 
full  consideration  for  the  purchase  of  said 
luud,  and  that  title  was  taken  In  the  name 
of  the  defendant  Marlow,  tbe  defendant  Mar* 
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low  holding  the  legal  title  In  said  land  for 
the  nse  and  benefit  at  Smitb,  the  equitable 
owner,  and  that  thereafter  said  land  was 
Gonvc'yed  by  said  Marlow  to  Noe,  at  which 
time  the  said  Xoe  well  knew  that  said  Smith 
was  the  owner  of  said  land,  and  that  said 
Noe  was  therefore  not  an  innocent  purchaser 
of  same  for  value,  and  prays  that  the  court 
decree  him  the  owner  of  said  land,  and  quiet 
the  title  thereto  in  him.  Noe  answered  by 
general  denial,  and  also  that  he  was  an  in- 
nocent purchaser  for  value. 

The  only  Issue  raised  by  the  pleadings  up- 
on whlcb  there  was  any  controversy  is 
whether  or  not  Noe  was  an  innocent  pur- 
chaser for  value.  The  case  was  tried  to  the 
court  and  upon  this  controverted  question 
the  court,  In  his  finding  of  facts,  says: 

"While  there  are  a  Dumber  of  circumstai)^ 
in  this  case  that  would  juatify  the  court  in  find- 
ing that  the  defendant  was  not  an  Innocent 
purchaser,  yet  the  said  drcnmstances  are  bub- 
eeptible  of  explanation,  and,  being  bo  explained, 
the  court  concludes  that  the  defendant  Frank 
Noe  was  ao  innocent  pnrdiaser,  to  the  extent 
of  the  amount  of  the  money  actually  paid,  to 
wit,  $704." 

The  court  then  proceeded  to  cancel  the 
deed  from  Marlow  to  Noe,  and  quiet  title  in 
Smith,  and  gave  Noe  jndgmuit  against  both 
Smith  and  Marlow  for  $704.16,  which  was 
the  amount  ot  the  purchase  price  that  Noe 
paid  In  cash.  The  case  is  brought  here  by 
Noe  by  petition  In  error  and  case-made,  ask* 
ing  for  a  reversal,  and  that  he  be  adjudged 
owner  of  the  land  In  controversy.  And 
Smith  files  bis  cross-petition,  and  asks  that 
he  be  relieved  of  that  part  of  the  judgment 
requiring  him  to  reimburse  Noe  for  the  cash 
Noe  paid  Marlow  in  the  deal. 

[1]  The  one  question  in  this  case  which 
must  determine  the  rights  of  the  parties  is 
whether  or  not,  under  the  law  and  facts, 
Noe  was  an  Innocent  purchaser  for  value. 
Tbere  are  a  number  of  assignments  of  error 
in  both  the  petition  and  croes-petitlon  in  er- 
ror, but  they  all  converge  to  tbe  one  question 
as  to  whether  or  not  Noe  was  an  Innocent 
purchaser  for  value,  and  we  will  consider 
this  question,  bearing  In  mind  the  different 
angles  from  which  this  question  is  presented 
by  the  assignments  and  arguments  of  coun- 
sel. 

Smith,  the  plaintlCC  below  Insists  that  Noe 
was  not  and  could  not,  under  the  law,  hare 
been  an  Innocent  purchaser  for  value;  that 
there  were  facts  known  to  Noe  that  under 
the  law  put  him  on  Inquiry.  And  If  he  had 
prosecuted  this  inquiry  with  ordinary  dili- 
gence it  would  have  led  to  actual  knowledge 
of  the  fact  that  Marlow  was  only  holding 
the  legal  title  to  said  land  for  the  use  and 
benefit  of  Smith,  who  was  the  equitable  own- 
er. And  one  fact  that  he  says  should  have 
put  Noe  on  Inquiry,  and  which  Is  argued 
most  strenuously.  Is  that  Marlow  sold  Noe 
the  land  for  $1,000,  when  the  evidence  show- 
ed it  was  worth  fr<Hn  $2,000  to  $8,000,  and 
that  this  gross  inadequa<v  of  copsideratiw 
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wag  a  drcumstance  that  should  have  aroosed 
snsi^clon  and  suggested  inquiry. 

But,  under  the  facts  In  this  case,  we  fall 
to  see  the  force  of  the  argument  For  only 
about  two  years  before  Noe  bought  the  land 
of  Marlow,  Marlow  had  purctiased  it  for 
only  $800,  and  in  his  deal  with  Noe  waa  mak- 
ing a  profit  of  $200  on  an  $800  Investment 
And  there  was  certainly  nothing  in  that 
transaction  to  arouse  suspicion.  Besides,  the 
records  showed  the  title  to  be  in  ilarlow, 
and  the  district  court,  in  a  suit  Instituted  by 
Marlow  for  that  very  purpose,  had  decreed 
Marlow  to  be  the  owner  In  fee  of  this  land. 

Smith  sat  by  and  permitted  all  this  to  be 
done  without  asserting  any  interest  in  the 
land,  as  ha  says,  "because  he  entertained 
such  confidence  and  trust  in  Marlow."  And 
yet  he  insists  that  Noe,  and  all  the  rest  of 
the  world,  should  have  looked  with  suspicitm 
upon  every  action  of  this  very  man  in  whom 
he  had  such  great  confidence,  and  should 
have  even  questioned  his  title  to  and  bis 
right  to  convey  a  tract  of  land,  whtcb  the 
records  and  a  solemn  decree  of  the  district 
court  showed  him  to  own  in  fee. 

But  it  seems  to  us  that  even  If  Smith  had 
"entertained  such  great  confidence  and  trust 
in  Marlow,"  that,  as  he  says,  "h«  bad  per- 
mitted him  to  carry  his  (Aeck  book,  and 
check  upon  his  acccMint,  to  deal  In  cattle 
and  hogs  for  him,  and  to  go  to  Texas  and 
buy  several  carloads  of  cattle  for  him  on 
his  own  judgment,  and  to  hold  this  land  in 
trust  for  him,"  yet  when  Marlow,  in  the 
summer  of  1912,  refused  to  give  him  a  qul£- 
elalm  deed  to  this  land,  which  he  was  only 
holding  in  trust  tor  him,  that  should  have 
aroused  Smith's  suspicion,  and  led  him  to 
take  steps  to  protect  himself  and  the  world 
against  the  possibility  of  the  very  thing  that 
did  occur,  and  at  which  he  is  complalnii^  In 
this  suit. 

It  was  his  negligence  that  made  this  firaud 
possible.-  He  had  clothed  Marlow  with  the 
Indida  of  title,  and  neglected  to  take  steps 
to  protect  himself,  when  he  had  reason  to 
believe  tliat  Marlow  intended  to  use  that  in- 
dicia of  title  to  defraud  him.  And  in  such 
cases,  when  an  instrument  which  clothes  an- 
other with  the  indi<ja  of  title  to  property 
Is  used  by  him,  tbe  equities  of  innocent  par^ 
ties  must  and  will  be  considered.  And  there 
is  nothing  in  this  record  which,  when  viewed 
in  the  light  of  our  common  everyday  experi- 
euces,  would  charge  Noe  with  knowing  that 
Smith  had  any  interest  In  this  land,  or  put 
him  upon  inquiry  as  to  the  right  of  Marlow 
to  convey  It.  And,  under  such  circumstances, 
the  rule  established  by  the  overwhelming 
weight  of  authority  is  that  the  equities  of 
Innocwt  purchasers  are  protected,  even 
thouf^  the  party  who  has  been  imposed  up- 
on or  defrauded  by  his  agent  or  trustee  must 
suffer.  As  Is  forcefully  said  In  UcN^  v. 
Tenth  National  Bank,  46  N.  Y.  320,  7  Am. 
Hep.  341: 
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"When  tlie  true  owner  holds  out  another,  or 
allows  him  to  appear,  as  the  owner  of,  or  as 
having  full  power  of  diapoaition  over,  the  prop- 
erty, and  innocent  third  parties  are  thuB  led  into 
deeding  with  such  apparent  owner,  they  will  be 

Srotected.  Their  rights  in  such  cases  do  not 
epend  upon  the  actual  title  or  authority  of  the 
party  with  whom  they  deal  directly,  but  are  de- 
rived from  the  act  of  the  real  owner,  which  pre- 
cludes him  from  disputing  aa  against  them,  the 
existence  of  the  title  or  power,  which,  through 
negligence  or  mistaken  confidence,  he  caused  or 
allowed  to  appear  to  be  vested  in  the  party  mak- 
ing the  conveyance." 

And  In  Dlckerson  v.  Colgrove.  100  U.  S. 
580,  25  L.  Ed.  618,  It  Is  said: 

"The  vital  principle,"  upon  which  this  doc- 
trine is  based,  "is  that  he  who,  by  his  language 
or  conduct,  leads  another  to  do  what  he  would 
not  otherwise  have  done,  shall  not  subject  such 
person  to  loss  or  injury  by  disappointing  the  ex- 
pectations  upon  which  he  acted.  Such  a  change 
of  position  Is  sternly  forbidden.  It  involves 
fraad  and  falsehood,  and  the  law  abhors  both." 
Dover  v.  Pittsburg  Oil  Go.  et  al.,  143  Cal.  601, 
77  Pac.  40S;  Woodsum  t.  Cole,  68  GaL  142, 
10  Pac.  881. 

[2]  2.  (a)  But,  tiiough  we  have  foand  Noe 
to  be  an  innocent  purchaser,  that  Is^  without 
notioe  of  the  equities  of  Smith,  yet  the  fur- 
ther qoeatlMt  la  involTed  In  this  case,  Was 
he  an  Innocent  pnrdiaser  for  value?  Two 
hundred  and  ninety-flve  dollara  of  the  consid- 
eration was  an  antecedent  debt;  a  debt  that 
Hulow  owed  Moe  Bro&  at  the  time  the  deed 
was  made.  And  counsel  fm  Smith  Insist 
that  "no  one  can  be  an  Innocent  pnrdiaser 
for  value,  so  fur  as  an  antecedoit  debt  may 
enter  Into  the  constderaUon." 
■  But  this  is  a  question  upon  whl<^  the 
courts  are  divided,  and  Sir.  Pomeroy  says 
that  the  numerical  weight  of  authority  Is 
to  the  effect  ttiat  the  complete  satisfaction 
and  discbarge  of  an  antecedent  debt  la  a 
valuable  con^eratlon  for  the  conveyance  of 
real  property.  Pomeroy's  Equity  Jurlaipru- 
dence  (8d  Ed.)  vol.  2,  p.  1328  (citing  cases). 
And  to  our  mind  the  weight  of  reason  la  also 
with  that  holding.  For  the  one  reas(Hi  the 
courts  give  for  holding  that  an  antecedent 
debt  is  not  a  valuable  conslderatlott  Is  that 
die  pnrdiaser  la  placed  In  no  worse  position 
than  he  was  before;  that  he  has  parted  with 
nothing  of  valu&  But  where  there  la  a  com- 
plete satlafoctitm  and  disduurge  of  die  debt, 
that  Is  not  true.  For  there  is  a  marked  dis- 
tinction between  taking  pnq^erty  In  complete 
satisfaction  and  disdurge  of  an  antecedent 
debt,  and  simply  taking  a  mortgage  on  It 
to  secure  an  antecedent  debt  And  a  fttll* 
ure  of  some  courts  to  bear  in  mind  this  dis- 
tinction Is  responsible  for  much  of  the  con- 
fusion on  this  question.  In  the  case  at  bar, 
had  Noe  dmply  taken  a  mor^ge  on  the 
pnn>erty  to  secure  tbe  antecedent  debt  of 
Mariow,  that  would  have  placed  Xoe  In  no 
worse  condition  than  be  was  before;  he 
would,  In  that  evwt,  have  parted  with  noth- 
ing of  Talue,  but  would  still  have  had  his 
debt  Just  as  It  existed  before  the  taking  of 
tibe  mtfftgage,  bis  rti^t  of  an  action,  and  his 
right  to  demand  security  upon  the  original 
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obllgathm.  But  aa  Is  said  In  State  Bank  «f 
St  Louis  T.  Frame  et  at,  In  112  Mo.  802, 
20  S.  W.  620: 
"By  the  satisfaction  [and  discharge]  of  tW 

debt  the  creditor  divests  hims^  of  the  rittbt  of 
an  action,  or  of  securing  the  original  liability, 
and  places  himself  in  a  worse  condition  than  he 
would  have  daaa  by  a  definite  forbearance  at  the 
debt" 

(b)  Besides,  in  the  case  at  bar,  the  debt 
which  was  canceled  in  part  consideration  ot 
the  deed  from  Marlow  to  Frank  R.  Noe  was 
an  antecedent  debt  due  a  partnership,  and 
the  cancellation  of  the  deed  as  between  the 
grantor  and  the  grantee  would  not  release 
the  grantee  (partner)  from  his  liability  to 
the  partnership.  Rice  v.  Soders,  1  Posey,  Un- 
rep.  Cas.  (Tex.)  619,  is  a  case  In  which  upon 
this  point  the  ftcts  are  almost  Identical 
with  the  facta  In  the  case  at  bar,  and  In  the 
syllabus  it  Is  said: 

"Crediting  on  a  pre-existing  debt  due  the  Arm 
by  his  vendor  tbe  price  of  land  conveyed  by  tbe 
debtor  to  one  of  the  members  ia^  aa  against  prior 
eqaitics  of  third  parties  therem,  a  sufficiently 
valuable  consideration  to  support  a  coDveyance 
of  land  to  the  vendee,  where  he  has  no  notice 
such  equities.  Greneaux  v.  Wheeler,  6  Tex. 
528 ;  Blum  v.  Loggias,  58  Tfei.  121 ;  Planters* 
Bank  v.  Evans,  36  Tex.  085;  Alatin  v.  Cundiff, 
62  Tex.  464;  Johnson  v.  Newman,  43  Tex. 
642." 

And  In  the  body  of  the  c^Inlon  the  court 
said: 

"In  this  case.  Rice,  the  purchaser,  did  more 
than  credit  the  amount  of  the  purchase  money 
upon  an  antecedent  indebtedness  due  to  himself. 
His  purchase  was  made  and  the  land  paid  Cor  by 
crediting;  that  is,  satisfying  pro  tanto  the  ac- 
count of  Wm.  Ml  Rice  &  Co.  against  Ward. 
On  taking  the  land,  Rice  became  chargeable  [it 
seems  the  land  was  bought  by  Rice  and  not  by 
the  firm]  to  Wm.  M.  Rice  &  Ca  with  the  amount 
of  the  purchase.  A  cancellation  of  the  trade  be- 
tween Rice  and  Ward  would  not  restore  Rioe't 
account  with  the  firm  of  Wm.  M.  Rice  &  Co,  to 
its  condition  before  the  purchase.  It  might  cast 
upon  him  that  part  ot  the  account  Tin  ptvpttr- 
tion  of  the  sum  credited  upon  the  acoonnt  oinied 
by  the  others  of  the  firm  would  be  a  considera- 
tion satisfied  by  the  trade.  This  would  be  valu- 
able—something paid  out  or  lost  in  the  trade  not 
restored  on  its  resdsslon.  Johnson  v.  New- 
man. 4S  Tex.  642." 

[3]  And  we  know  of  no  court  that  does  not 
hold  that.  If  for  any  reason  the  purchaser  Is 
placed  in  a  worse  condition  than  he  was  be- 
fore, he  is  entitled  to  tbe  protection  of  the 
recordiPg  acts.  For  he  has  been  led  to 
change  his  condition  because  tbe  true  owner 
or  the  holder  of  a  secret  equity,  through  neg- 
ligence or  mistaken  confidence,  has  allowed 
another  to  appear  as  the  owner  with  full 
power  of  disposition,  and 

"He  who  by  his  language  or  conduct  leada  an- 
other to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to  loss  or 
injury  by  disappointing  die  expectattoas  npoo 
which  he  acted. ' 

But,  If  either  must  suffer.  It  must  be  be 
who  permitted  os  made  possiUe  the  deo^ 
tion. 

a  Besides,  Noe  paid  fTOO  In  cash.  In  addl- 
tifm  to  the  cancelation  of  this  debt,  and 
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tbat  was  wiftaln  Itself  a  Ttlnalde  oonsldera- 

tlOD. 

In  the  few  cases  that  we  have  found  In 
which  this  Identical  condition  exlats,  even 
courte  that  bold  that  a  pre-existing  debt  is 
not  a  Taluat)le  consideration  hold  that: 

"The  fact  that  a  pert  of  the  consideration 
paid  for  the  purchase  of  land  waa  a  pre-existing 
debt  will  not  prevent  the  purchaser  from  being 
entitled  to  protection  as  an  innocent  purchaser, 
where  the  rest  of  the  consideration  was  new." 
Adler-G<ddman  Co.  T.  Clemona,  M  Ark.  107,  41 
a  W.  417. 

And  tbls  must  be  true,  for  the  courts  uni- 
versally hold  tbat  If  the  purchaser  has  change 
cd  his  position  for  the  worse,  that  Is,  if  he  Is 
placed  In  a  position  that  be  would  suICer  In- 
Jury  if  the  deed  should  be  canceled,  he  Is  a 
purchaser  for  value,  and  is  entitled  to  the 
protection  of  the  recording  acta.  And  cer- 
tainly, when  Frank  B.  Noe  parted  with  $700 
In  cash  on  the  strength  of  the  apparent  title 
of  Marlow,  be  changed  bis  position  for  the 
worse,  and  was  placed  in  a  position  where 
he  wonld  suffer  injury  If  the  deed  should  be 
canceled.  And  tbat  Is  the  true  test  as  to 
whether  or  not  one  is  a  purchaser  for  valua 
And  on  this  additional  ground  >'oe  must  t>e 
deemed  a  purchaser  for  value,  and  entitled 
to  the  benefit  of  the  recording  acts. 

The  judgment  is  therefore  reversed  And 
the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  a  judgment  and  decree  in 
favor  of  Frank  B.  Noe,  in  accordance  with 
the  views  herein  expressed.  AU  the  Justices 
concur. 


PONCA  CITY  ICE  CO.  v.  ROBERTSON. 
(No.  8036.) 

(Supreme  Conrt  of  Oklahoma.  Nov.  20, 19170 
(ByUahut  bp  the  Court.) 

1.  Hasm  AND  SBRVAnr  «i»101,  102(8)^ 

MAgTBB*S   D17TT— SAFB  PLAOB  TO  WOKS— 

I^GBBE  OF  Case. 
It  is  the  duty  of  a  master  to  furnish  his 
aervaut  with  a  reasonably  safe  place  to  work, 
and  to  maintain  said  place  in  a  reasonably  safe 
condition,  and  in  the  discharge  of  this  duty  he 
is  held  to  that  degree  of  care  whidi  an  ordi- 
narily prudent  person  would  exercise  under  like 
circumstances. 

2.  Nequgekcb   «=9l36(2)  —  Question  tob 

JUBT. 

What  is  or  is  not  negligence  is  ordinarily  a 
question  of  fact  for  the  jury,  and  where  the 
standard  of  duty  is  not  fixed  but  variable,  and 
shifts  with  the  circumstances  of  the  case,  it  is 
Incapable  of  being  defined  as  a  matter  of  law, 
and  where  there  is  sufficient  evidence  it  must  be 
submitted  to  the  jury  to  determine  what  it  is 
and  whether  it  has  been  complied  with. 

3.  Masisb  ahd  Skbtant  •s^78(l)-'FKBaoif- 

AX.  IirJUBT— NXOUOEllCB^ScmOIENCT  OF 

BVIDESCK. 

Eividence  examined,  and  held  sufficient  to 
reasonably  support  a  verdict  Is  favor  of  plain- 
tiff. 

4.  TUAI.  *=a295(l)--  iNBTBUCnoiTS  —  OON- 
STBUCTION  AB  A  WHOLE. 

Instructions  must  be  construed  as  a  whole 
and  construed  together,  and  it  is  not  necessary 
that  any  particular  paragraph  thereof  contain 


all  the  law  of  the  case.  It  is  siiffident  if  when 
taken  together  and  considered  as  a  whole  they 
fairly  present  the  law  ot  the  case,  and  there  u 
no  conflict  between  the  different  paragraphs 

thereof. 

6.  APPBAI.  AND  Ebbob  «=s>1068(1>  —  Masteb 
AND  Sebvant  «=»283(8>-Tbiax.  «=3252(11)— 
Action  tob  Injubt— iNarBDanoHS— Habii- 
i£ss  Ebbob. 
lustrnctioDs  examined  and  held,  that  sub- 
Btantiai  justice  having  been  done  by  the  verdict 
and  judgment,  and  no  prejudicial  errors  ap- 
pearing in  the  initmcttons,  the  judgment  will  be 
affirmed. 

(Additional  SyUaltw  In/  E^rial  Staf.) 

6.  Negugemce  <8=>5&— "Pboximate  Cause,'* 

An  act  of  nejiligence  ma^  be  said  to  be  the 
"prcximato  cause"  of  an  injury,  when  a  man 
of  ordinary  experience  and  sagacity  should  fore- 
see that  the  result  might  probably  ensue. 

[Ed.  Note.— For  other  deflnitiaDS,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

Krror  from  District  Court,  Kay  Cosnty; 
W.  M.  Bowles,  Judg& 

Action  by  Myrtle  Robertson  against  the 
Ponca  Olty  Ice  Company,  a  corporatloD. 
Judgment  for  plalntUf,  and  defendant  brings 
errw.  Affirmed. 

Breck  Moss,  of  Oklahoma  City,  Olen  L. 
Bruner,  of  Kansas  City,  Mo.,  and  W.  B. 
Clark,  of  Ponca  City,  for  plaintiff  In  error. 
P.  S.  Nf^le,  of  ElngflstaMT,  and  J.  F.  mng, 
of  Newkirk,  f w  defendant  In  error. 

HARDY,  X  Myrtle  Robertson  commenced 
this  action  in  the  district  court  of  Kay  Coun- 
ty against  the  Ponca  City  loa  Company,  a 
corpwathA,  to  recover  damages  for  the 
death  of  her  famband,  OeMge  L.  Robertoon, 
allured  to  hare  been  canted  by  the  n^Ilgenoe 
of  ttie  defendant.  The  parties  wUl  be  re- 
fierred  to  as  they  appeared  in  the  trial  conrt 
Deceased  was  In  the  employ  ot  defendant  as 
asslBtant  engineer,  and  received  tala  death  as 
the  residt  of  an  exj^oslon  whiai  occurred  in 
a  w^l  <»i  the  premlaes  tO.  defendant  about 
the  901  day  of  Jnn^  1015.  Verdict  was  for 
plaintiff  and  defehdant  brings  the  cu»  here. 
The  spedflc  acta  of  negligence  relied  upon 
are  that  defendant  foiled  to  fnmish  deceased 
a  safe  place  in  whldi  to  work,  and  failed  to 
examine  or  teat  said  well  before  be  wrait  in- 
to same. 

P(mca  City  was  and  Is  located  In  the  midst 
of  a  lai^  and  well-developed  nataral  gas 
field,  and  some  gas  wdls  axe  located  In  the 
city.  Defendant's  office  waa  located  In  the 
northeaat  catrnv  of  the  block,  and  the  man- 
ufacturli^  part  of  the  plant  was  in  the 
southwest  corner,  about  100  feet  from  the 
east  side.  ^Rie  street  immediately  east  and 
adjoining  the  plant  was  mved  with  asphalt 
Between  the  paving  and  the  cement  ridewalk 
was  8  amall  parking  of  natural  ground. 
About  100  feet  south  of  the  office  and  about 
8  feet  frmn  the  sidewalk  was  situated  the 
well  in  whidi  plaintiff  met  his  death-  Thia 
i  well  was  about  50  feet  deep,  8  feet  In  diam- 
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eter.  walled  with  rock  and  covered  with  a 
cement  top,  8  to  10  Inches  thick,  reinforced 
with  railroad  iron  and  pipe.  Through  this 
top  was  a  manhole  about  2  by  3  feet  covered 
with  a  frame  made  of  timbers  called  2x4's 
edgewise  and  then  by  2i4's  crosswise  inside, 
stood  on  edge  and  covered  with  wire  screen. 
Over  the  well  was  constructed  a  small  frame 
building  containing  small  windows  and  cov- 
ered with  a  shingled  roof.  Ponca  City  was, 
and  for  many  years  had  been,  piped  for 
natural  gas ;  one  of  the  mains  being  In  the 
street  along  the  east  side  of  defendant's 
plant  from  which  a  supply  pipe  ran  west 
along  the  south  side  of  the  plant  within  36 
feet  of  and  south  of  the  well.  Immediately 
south  of  this  well  was  a  r^ulator  In  the  sup- 
ply pipe.  In  the  year  1912  defendant's  fore- 
man took  up  this  supply  pipe  running  from 
defendant's  boilers  to  the  regulator,  which 
was  found  to  be  corroded,  rotten,  and  very 
badly  pitted,  the  witness  describing  It  In 
some  places  as  being  thin  as  tissue  paper. 
The  pipe  running  from  the  regulator  to  the 
main  in  the  street  was  not  taken  up.  Per- 
sons who  lived  In  the  Immediate  neighbor- 
hood, or  had  their  place  ot  business  dose 
to  the  premises  of  defendant,  testified  that 
for  a  number  of  years  gas  had  been  escaping 
around  defendant's  premises  In  large  quanti- 
ties, and  that  at  times  It  was  so  offensive 
they  could  hardly  stand  It.  One  witness 
who  lived  about  30  feet  south  of  the  plant 
testified  that  she  could  smeU  the  gas  any- 
where on  her  place  when  It  was  sultry  or 
when  the  wtad  was  from  the  north,  and  that 
at  times  the  sm^  was  awful,  and  that  she 
notified  defendant's  foreman  a  number  of 
times  abouf  this  condition.  A  leak  In  the 
main  along  the  street  east  of  defendant's 
premises  had  been  patched  some  four  or 
five  years  before. 

To  this  evidence  defradant  Interposed  a 
demurrer,  which  was  overruled,  and  there- 
after offered  evidence  in  its  own  behalf  to 
show  that  various  employes  had  gone  down 
Into  the  well  on  former  occasions,  and  that 
about  10  days  or  two  weeks  before  the  ex- 
plosion one  of  Its  employ^  had  gone  down 
in  the  well  carrying  a  lighted  lantern,  and  no 
smell  of  gas  was  detected  at  that  time.  At 
the  close  of  all  the  evidence,  an  Instructed 
verdict  for  defendant  was  requested  and 
d(^ed. 

[1]  It  was  the  duty  of  defendant  to  fur- 
nish deceased  with  a  reasonably  .safe  place 
Id  which  to  work,  and  to  maintain  said 
place  in  a  reasonably  safe  condition,  and  In 
the  disdiftrge  of  this  duty  It  was  held  to  the 
exercise  of  that  degree  of  care  which  an 
ordinarily  prudent  person  would  exercise  un- 
der like  drcumstanees.  Sulsberger  &  Sons 
Co.  V.  Castleberry,  liO  Okl.  613,  130  Pac.  837 ; 
C.  R.  I.  A  P.  Ry.  Oo.  V.  Townes,  43  Okl.  568, 
143  Pac.  680;  Interstate  Comp.  Co.  v.  Ar- 
thur, 155  Pac.  861.  And  It  was  also  the  duty 
of  the  defendant  to  make  such  an  examina- 
tion and  teat  of  the  well  as  a  reasonably  pru- 


dent man  would  have  deemed  necessary  un- 
der the  same  or  similar  circumstances  fur 
the  discovery  of  possible  defects  or  dangers. 
3  Labatt's  Master  &  Servant,  S  1060;  4 
Thompson's  Neg.  |  3783. 

As  a  rule  the  fact  of  an  accident  or  an  In- 
Jury  to  an  employfe  In  the  course  of  his  em- 
ployment carries  with  it  no.  presumption  of 
negligence  upon  the  part  of  the  employer, 
and  the  burden  is  upon  the  plaintiff  in  an 
action  for  damages  for  injuries  alleged  to 
have  occurred  as  a  result  of  the  employer's 
n^Ugence  to  establish  by  a  preponderance 
of  the  evidence  that  such  accident  or  Injury 
was  the  result  of  negligence  upon  the  part 
of  the  employer.  Neeley  v.  Southwestern 
Cotton  Oil  Co.,  13  Okl.  356,  T5  Pac.  537,  64 
Ia  R.  A.  145 ;  St  L.  &  S.  P.  B.  Co.  v.  Busk- 
ing, 31  Okl.  231,  120  Pac.  973;  Phoenix  Ptg. 
Co.  V.  Durham,  32  Okl.  575,  122  Pac.  T08, 
38  Ia  R.  A.  (N.  S.)  1191 ;  C,  R.  I.  ft  P.  By. 
Oo.  V.  Duran,  38  Okl.  719^  134  Paa  876; 
Smith  V.  C.  R.  I.  &  P.  Ry.  Co.,  42  Okl.  577. 
142  Pac.  39&  And  the  causal  connection 
between  the  negligence  complained  of  and 
the  Injuries  alleged  must  ba  shown.  In 
other  words.  It  must  be  made  to  appear  that 
tbe  negligence  of  the  master  complained  of 
was  the  proximate  cause  of  the  Injuries  al- 
leged. St.  L.  &  8.  F.  Ry.  Co.  v.  Hess,  34 
Okl.  615,  126  Pac.  760;  St  L.  &  S.  F.  By. 
Oo.  v.  DameU,  Adm'x,  42  OkL  3M,  141  Pac. 
785;  ainton  &  O.  W.  By.  Co.  t.  Dunlap.  158 
Pac.  654. 

[I]  An  act  of  negligence  may  be  said  to 
be  tbe  proximate  cause  of  an  Injury  when  a 
man  of  ordinary  experience  and  sagacity 
should  foresee  that  the  result  might  probably 
ensue.  Bank  v.  Crow  et  al.,  27  Okl.  107,  111 
Pac.  210,  Ann.  Cas.  1012B,  647;  C  R.  I.  &  P. 
Ry.  Co.  T.  Moore,  86  Okl.  450,  128  Pac.  67. 
43  L.  B.  A.  (N.  S.)  701 ;  Prlckett  v.  Snlzbnr- 
ger  ft  Sons,  157  Pac.  356 ;  W.  F.  ft  N.  W. 
Ry.  Co.  T.  Cover,  164  Pac.  660;  M..  O.  ft  G. 
Ry.  Co.  V.  MlUer,  4B  Okl.  173,  145  Pac. 
387;  C  R.  I.  ft  P.  By.  Oft  v.  Nagle.  154  Paa 
667.  And  It  la  an  essential  element  of  negli- 
gence that  tbe  master  should  have  knowledge 
of  such  facta  and  circumstances  that  a  man 
of  ordinary  prndnioe,  jndcment.  and  experi- 
ence, in  the  lll^t  of  the  attending  c^renm- 
stances,  could  reasonably  have  foreseen  that 
such  an  accident  was  likely  to  occur. 
Thompson,  Neg.  f  8774;  8  lAbatfs  Master  ft 
Servant.  H  1041.  1042. 

The  party  gi^lty  ot  n^genoe  or  omisdon 
of  duty  is  responsible  tor  all  tlie  conaeQuene- 
es  which  a  prudent  or  ezperl»oed  party, 
fully  acquainted  with  all  the  drcumstanees 
which  In  fact  exist,  whether  Oiey  could  have 
been  ascertained  by  reawnable  dllig«ice  or 
not,  would  have  thought  at  the  time  of  the 
negligent  act  as  reasonaWy  possible  to  fol- 
low. If  they  had  been  suggested  to  his  mind. 
Hughes  V.  C,  R.  I.  ft  P.  By.  Co.,  35  Okl.  482, 
130  Pac.  591;  C,  B.  I.  ft  P.  By-  v.  Beatty, 
27  Okl.  844.  116  Pac.  171;  C.  B.  L  ft  P.  By. 
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T.  Dnrao.  38  Okl.  134  Pac.  876 ;  C,  B. 
I.  &  P.  Ry,  T.  Brazsell,  40  Okl.  460, 138  Pac. 
794. 

[2]  What  Is  or  Is  not  negligence  Is  ordi- 
narily a  question  of  fact  tor  the  Jury,  and 
not  one  ot  law  for  the  court,  and  where  the 
standard  of  duty  la  not  Axed  but  variable, 
and  shifts  with  the  drcumstances  of  the 
case,  It  is  incapable  of  being  defined  as  a 
matter  of  law,  and  where  there  is  sufficient 
evidence  It  must  be  submitted  to  the  Jury 
to  determine  what  It  is,  and  whether  it  has 
been  complied  with.  Llttlejohn  v.  Midland 
Valley  R.  Co.,  47  Okl.  204,  148  Pac.  120; 
Interstate  Comp,  Co.  v.  Arthur,  155  Pa&  '861. 

[3]  Tested  by  these  rules,  the  evidence  was 
sudiclent  to  sustain  tlie  verdict  of  the  Jury. 
While  It  was  not  shown  by  positive  evidence 
that  gas  from  the  pipe  belonging  to  defend- 
ant which  ran  from  the  main  in  the  street 
east  of  the  plant  had  escaped  Into  the  well, 
it  was  proven  that  three  years  before  the 
explosion  that  portion  of  said  pipe  running 
from  the  regulator  to  defendant's  boilers 
was  taken  up  and  found  to  be  badly  corrod- 
ed, ruated,  and  pitted,  and  in  some  places 
thin  as  tissue  paper,  and  it  is  a  reasonable 
inference  to  say  that  the  remaining  portion 
of  the  pipe  was  in  like  condition  at  the  time, 
and  that  said  condition  became  worse  dur- 
ing the  three  years  intervening  before  the 
acddent.  Gas  was  also  escaping  in  the  im- 
mediate viclidty  of  the  well  in  large  quanti- 
ties, and  such  condition  had  existed  for 
yeai^  It  was  for  the  iniy  to  sa7  wbether, 
under  these  (ircumstances,  a  reasonably  pru- 
dent man  would  have  tested  the  well  to  dl»* 
cover  the  presence  of  natural  gas  therein 
before  ordering  deceased  to  go  down  Into 
it,  and  whether  defendant  made  a  oufflri^t 
test.  The  tendracy  of  natural  gas  to  find 
its  way  along  openings  or  crevices  In  the 
earth,  and  to  accumulate  In  wells  and  cis- 
terns, is  well  known,  and  the  existence  of 
defecttve  pipes  In  <A060  proxlmily  to  the 
well  being  shown,  from  which  large  qnanti- 
ties  of  gas  was  oonttnuaUy  escaping,  the  Ju* 
>T  were  Joauaed  in  finding  that  gas  had 
found  its  way  into  the  w^  from  some  of 
these  {daces,  and  that  a  reascmably  prudent 
man  with  knowledge  of  all  the  facts  dis- 
closed by  the  evidence  could  have  reason- 
ably foreseen  that  such  gas  might  probably 
find  its  way  Into  this  well,  and  we  cannot 
say  as  a  matter  of  law  that  the  def«idant 
was  free  from  negligence. 

In  FInson  v.  City  of  Topeka,  87  Kan.  87, 
123  Pac.  723,  plaintiff's  intestate  was  killed 
by  an  explosion  In  a  fire  cistern  of  the  dty 
in  which  he  was  at  work.  The  cistern  was 
located  in  West  Seventh  street  beneath  the 
surface  thereof,  and  had  become  out  of  re- 
pair, and  plalntlfTs  Intestate  with  others  had 
gone  down  In  the  cistern  for  the  purpose  of 
cleaning  it  out  and  repairing  Its  walls.  For 
many  years  previous  to  the  expkislrai,  a  gas 


main  had  been  located  in  the  street  across 
from  the  fire  cistern.  After  the  explosion  a 
large  part  of  the  main  was  uncovered  and 
found  to  be  in  a  broken  and  defective  condi- 
tion, and  the  service  pipes  attached  thereto 
were  found  to  be  rusted  out  and  perforated 
with  holes  so  that  in  many  places  large 
quantities  of  natural  gas  were  esci^ng 
therefrom.  The  city  did  not  own  the  gas 
mains,  but  was  held  liable  because  of  Its 
negligence  to  furnish  deceased  a  reasonably 
safe  place  In  whldi  to  work,  and  it  was  said: 
"No  matter  where  the  gas  came  from,  if 
through  the  ne|;li^nce  of  the  city  it  was  per- 
mitted to  remam  in  the  dstem  and  injured  a 
workman  the  city  woald  be  liable  to  the  aame 
extent  that  any  employer  would  be  under  tin 
same  circumstancea. ' 

In  Henderson  v.  Allegheny  Heating  Co., 
179  Pa.  518.  86  AtL  812,  plaintiff  was  work- 
ing in  a  tobacco  and  cigar  fiictory  which 
was  not  supplied  with  natural  gas  nor  with 
pipes  for  conducting  same.  The  defendant 
had  two  lines  of  pipe  laid  In  the  street  in 
front  of  the  building,  one  of  which  was  an 
eight-indi  ^pe  used  for  the  general  dis- 
tribution of  gus  In  that  nMghborhood  and 
the  other  was  a  ttatee-lncfa  i^pe  used  in  sup- 
plying gas  to  premises  quite  near  to  the 
building  In  which  the  explosion  occurred. 
This  smaller  idpe  psssed  wKhin  a  fow  feet 
of  the  cellar  wall  of  said  building;  Borne 
months  prior  to  the  acddoit  a  sewer  pipe 
was  laid  from  the  rear  of  the  building 
through  the  cellar  and  out  beneath  the 
smaller  gas  pipe  into  the  main  sewer  in  the 
street.  The  In  the  nelghboAood  mtn 
cmnpooed  largely  of  sand  and  gravel.  It 
was  plaintiff's  theory  that  gas  had  been  es- 
caping from  a  teeak  in  the  small  idpe  and 
liad  passed  through  the  loose  soB  nnfll  It 
reached  the  sewer  pipe  and  thence  followed 
same  into  the  cdlar  where  it  had  been  ac- 
cumulating until  the  explosion.  Soon  aftn 
the  explosion  tiie  gas  pipe  ImmedlaMy  In 
front  of  the  premlsea  was  onoovered,  and  an 
old  rusty  break  therdn  was  discovered. 
Thoe  was  evidence  that  the  ctnnpany  had 
notice  <^  this  condition,  and  the  qnesdui 
whether  the  evidence  showed  negligence  on 
the  part  of  the  defendant  was  held  to  be  a 
question  for  the  jury.  In  Coffeyvllle  Uin- 
ing  &  Oas  Go.  v.  Carter,  65  Kan.  560,  70  Pac. 
635,  gas  escaped  from  a  gas  well  of  defend- 
ant and  passed  throu^  crevices  In  the  earth 
to  a  cellar  or  basement  of  a  brick  building 
50  feet  away,  where  for  some  unknown  cause 
it  was  exploded  resulting  fn  the  death  of  one 
Carter. 

These  cases,  together  with  many  others 
that  could  be  dted,  show  the  tendency  of 
natural  gas  to  pass  through  the  earth  and 
accumulate  In  cellars  or  wells,  and  estab- 
lish the  proposition  that  the  Jury  were 
warranted  In  finding  that  defendant,  being 
held  to  that  degree  of  care  which  would  be 
exercised  by  a  leasonably  prudent  person. 
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•bould  bare  known  of  this  tendency  and 
alioold  have  torenai  tliat  an  accident  such 
as  occnned  might  protwbly  resnlt  and  should 
hava  takm  proper  precaatlons  to  prevent 
the  same,  and  It  was  tor  the  Jury  to  say,  un- 
der the  drcumstance^  Just  what  acts  and 
condnct  upon  Its  part  would  amount  to  tiiat 
d^ree  at  care  whldi  a  reasonably  prudent 
iwrson  would  exerdse  fbr  the  safety  of  bis 
onployte,  and  whether  that  degree  of  care 
bad  been  exercised. 

[4, 1]  Error  is  assigned  upon  the  giving  of 
Instruction  No.  8,  because  iiie  court  attempt- 
ed therein  to  group  and  state  the  facts  hy- 
pothetlcally,  which.  If  found  to  be  true, 
would  warrant  the  Jury  in  returning  a  ver- 
dict for  plaintiff.  The  Instruction  auch(»1z- 
ed  the  Jury  to  find  for  the  plaintiff  upon  two 
grounds:  First,  failure  of  defendant  to  fur- 
nish deceased  a  safe  place  to  work ;  second, 
if  the  defendant  was  negligent  In  his  fail- 
ure to  inspect  Defendant  claims  there  is 
no  evidence  upon  which  to  base  this  in- 
struction or  to  predicate  UaUlity  upon  the 
theory  of  a  failure  to  inspect,  because  it  Is 
not  shown  that  gas  was  discovered  in  or 
about  the  well  prior  to  the  explosion,  nor  Is 
It  abown  that  an  Inspection  would  have  dis- 
closed Its  presence  therein.  Of  coarse,  the 
Instructions  should  be  based  upon  the  evi- 
dence, and  should  not  submit  theories  un- 
supported thereby.  Oklahoma  Ry.  Go.  v. 
Ghrlstenson.  47  OkL  132, 148  Pac.  &1 ;  Ghick- 
aaaw  Compress  Co.  v.  Bow,  47  Okl.  676,  149 
Pac.  116a 

The  instruction  did  not  violate  tbls  rule. 
There  Is  an  abundance  of  evidence  that  gas 
had  been  escaping  for  years  in  close  prox- 
imity to  the  well,  and  the  Jury  may  well 
have  found  that  defendant  as  a  reasonable 
person,  knowing  of  its  presence,  should  have 
known  of  the  dangers  connected  therewith, 
and  that  an  InspectlOD  of  the  well  prior  to 
deceased's  entry  therein  would  have  discov- 
ered  the  presence  of  gas  in  said  well. 

The  correct  rule  Is  that  plaintiff  must 
show  that  reasonably  careful  inspections 
were  not  made  at  reasonaUe  lnteryal8,>  and 
must  also  show  that  if  sudi  inspectlrais  bad 
been  made  they  would  have  disclosed  the 
dangerous  condition  whi<^  led  to  the  injury 
la  time  to  permit  of  its  reparation  in  the  ex- 
erdse of  reasonaUe  care,  and  that  where  a 
reasonably  careful  and  sUUfol  Inspection 
would  not  have  disclosed  the  dangerous  con- 
dition, no  liability  exists  against  the  master. 
4  Thompson,  Neg.  |  3808;  8  Labatt,  Master 
&  Servant,  H 1057, 1008. 

Knowledge  on  the  part  at  the  master  of 
the  danceroDa  condition  is  an  ^tement  enter- 
ing Into  his  liability  in  an  action  for  Injuries 
to  a  servant  This  knowledge,  however,  need 
not  be  actual  knowledge  of  the  dangerous 
condition,  but  the  rule  wHl  be  aatlsfled  when 
facts  and  drcumstancee  are  shown  to  exist 
from  whidt  if  the  master  had  exercised  rea- 
sonable care  and  diligence  be  would  have  as- 


certained the  true  condition.  Bailey,  Persoa- 
al  Injuries,  |  280;  a,  R.  L  &  P.  By.  C&  r. 
Moore,  86  Okl.  400,  129  Pac  6T,  48  U  B.  A. 
(N.  a)  701;  Labatt,  Master  A  Servant,  f 
1061;  Tliompson,  N^.  |  8796. 

In  paragraph  2  of  bis  charge,  the  court  In- 
structed the  jury  that  it  was  the  duty  of  the 
master  to  bis  servants  to  provide  them  with 
a  reaBonably  safe  place  In  wtalcb  to  work,  and 
maintain  said  place  In  a  reasonably  safe  con- 
dition. This  instruction  is  said  to  be  erro- 
neous because  of  the  manner  In  which  tbe 
duty  la  stated.  While  we  have  expressed  tbe 
view  that  the  better  statement  would  be  to 
say  tliat  the  master  was  required  to  use  or- 
dinary car©  in  the  discharge  of  these  duties. 
It  was  not  prejudicial  error  to  give  an  In- 
struction stating  that  it  was  the  duty  of  the 
master  to  provide  a  suitable  and  reasonably 
safe  place  in  which  to  work,  etc.  The  two 
ways  of  expressing  the  master's  duty  in  this 
particular  are  used  Interchangeably  in  the 
text-books  and  the  decisions  throughout  the 
country  and  In  this  state.  Frisco  Lbr.  Co.  v. 
Thomas,  42  Okl.  670, 142  Fa&  310;  Trederick 
Cotton  011  &  Mfg.  Co.  Traver,  36  OU.  717. 
128  Pac.  747;  Chickasaw  Com.  Co.  v.  Bow, 
supra. 

There  is  no  such  conflict  with  this  rule  in 
paragraph  6  as  would  mislead  the  Jury  to 
defendant's  prejudice.  The  court  undwtook 
therein  to  state  in  a  hypothetical  wms  all  the 
facts  alleged  by  plaintiff  of  which  there  was 
any  evidence,  and  to  inform  the  Jury  of  the 
duty  owing  by  defendant  to  deceased,  under 
such  circumstances.  It  Is  a  general  rule  upon 
reason  and  experience  tluit  instructions  must 
be  considered  as  a  whole  and  construed  to- 
gether, and  that  no  particular  one  should  be 
singled  out  to  the  exclusion  of  another,  and 
that  where  Instructions  when  taken  together 
and  considered  as  a  whole  fairly  present  the 
law  of  the  case,  and  there  Is  no  conflict  be- 
tween the  different  paragraptis  thereof.  Hits 
win  be  sufficient  Chickasaw  Compress  Co. 
V.  Bow,  supra;  First  Nat  Bk.  Tishomingo  v. 
Ingle.  37  Okl.  276,  132  Pac  890;  Muskogee 
Elec.  Tr.  Ca  T.  Bye,  47  Okl.  142,  148  Pac. 
100. 

Neither  was  paragraph  6  erroneous  because 
the  court  failed  to  call  attention  therein  to 
the  defense  of  assumption  of  risk.  Tbls  de- 
fense was  submitted  In  another  paragrapfa, 
and  if  «)rrect  that  was  sufficient  In  somkmI 
of  this  assignment,  defendants  cite  tbe  pre- 
vious decisions  of  this  court  In  Oklatioma 
RaUway  Co.  v.  Milam,  46  Okl.  742,  147  Pac. 
314,  and  C,  a  I.  &  P.  By.  Co.  t.  Clark.  46 
Okl.  382, 148  Pac.  998,  in  each  of  which  cases 
instructions  were  ctmdemned  becanae  paia- 
graphs  thereof  submitting  plalntUTs  tbeory 
of  tbe  caae  did  not  call  attentltm  to  tlw  de- 
fense of  contribntory  negUgenoe  in  conneeClon 
therewith.  The  cases  dted  support  defmd- 
ant's  contentkm,  and  U  we  adhere  to  ttet  mle 
a  revwsal  of  this  caae  wovld  be  necessary. 
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Upon  a  re-examination  of  the  question  we  are 
convinced  tbat  the  abore  rule  Is  correct,  and 
the  Milam  Case  and  snbeequent  cases  based 
tbereon,  In  so  tar  as  the;  are  In  conflict  with 
the  rule  here  stated,  shonld  be  and  are  here- 
by overruled. 

The  jury  were  instructed  that  a  servant 
assumes  the  ordinary  and  Incidental  risks  of 
ills  employment  where  its  dangers  are  oi>en 
to  common  observation  and  are  as  fully 
known  to  him  as  his  employer,  and  be  is  as 
■capable  of  knowing  and  measuring  such  dan< 
gera  as  bis  employer,  and  tbat  the  risk  of  the 
safety  of  the  premises  about  which  the  em- 
ploy€  works  Is  not  assumed  by  him  unless 
he  knows  the  danger  or  unless  It  Is  obvious. 
Whether  this  instruction  was  an  invasion  of 
■the  province  o^the  Jury,  under  section  355, 
Wms.  Ann.  Const  is  not  suggested  by  coun- 
sel, and  we  therefore  do  not  determine  this 
qnestlon.  Otherwise  the  error  therein,  If  any, 
consists  In  the  feet  that  the  rule  Is  stated 
more  favorably  to  the  defendant  than  the 
true  rale  will  warrant  Osage  Coal  Mln.  Co. 
T.  Spcrra,  42  Okl.  72«,  142  Pnc.  IMO;  Dewey 
Portland  Cement  Co-  v.  Blunt,  38  Okl.  182, 
132  Pat  6B0;  M.  O.  &  G.  Ry.  Co.  v.  Over- 
myre.  IflO  Pac.  933;  a,  H.  I.  &  P.  Ry.  Co.  r. 
Hnffhes,  166  Pac  411. 

While  paragrapb  8  of  the  charge  was  prob- 
ably erroneous,  In  that  it  submitted  to  the 
Jury  the  faUnre  of  defendant  to  warn  de- 
ceased, yet  as  under  the  Issues  made  In  the 
pleadings  and  sustained  by  the  evidence 
plaintiff  was  entitled  to  recover,  and  frran  an 
examination  of  the  entire  record  we  reach  the 
(xmcHnslon  that  substantial  Justice  has  been 
done,  we  are  preduded  troia-  revoslng  this 
case  on  account  of  the  wror,  If  any,  in  the 
giving  of  such  inBtrucUon.  Section  6006,  Bar. 
Laws  1010. 

The  judgment  Is  affirmed. 


AI.LEN  V.  SHEPHI<>RD  et  a1.   (No.  B043.> 
(Supreme  Court  of  Oklahoma.   Jan.  8,  1018.) 

(BpUdbua  hp  the  Court.) 
1.  Attorwet  and  Or-iENT  <8=>180,  190(8)  — 

OONTIWGENT  FBB  —  LlEN  —  SeTTIJMENT  BY 

Client— Rights  of  Attobnbt, 
I^rst  and  second  paragraphs  of  the  syllabi 
Id  Herman  Construction  Company  v.  Woods, 
36  Okl.  103,  128  Pac.  300,  adopted  herein. 
2..ATT0KnET  AMD  OlXBHT  «S9l81,  147,  100(8) 

— CoNTiNOXNT  Fxx—CoNTBACT— Right  of 

AcnoH. 

Second,  third,  and  fourth  parafrraphs  of  the 
syllabi  fai  Cidver  v.  Diamond,  167  Pac.  223, 
ad<vted  herein. 

S.  Appeal  and  Ebbob  «=^237(0),  1001(1)— Re- 
view—Stjtficiency  OF  Evidence— Motion 

FOR  DiEECTED  VERDICT, 
inrst  and  second  paragraphs  of  the  syllabi 
is  Reed  v.  Scott,  151  Pac.  484,  adopted  herein. 
-4.  Attobnet  and  Client  4=:>190(4)— Cohpbn- 

SATion— AonoN  aoajnst  Advebbe  Pabtt— 

JUDOlfENT  FOB  ReNT— ISSUES. 

Where,  in  an  action  to  recover  the  value  of 
-an  nndlTlaed  one-half  InteMst  In  certain  lands, 


the  petition  does  not  aHm  any  dafltace  sus- 
tained by  reason  of  plalntUE  being  kept  oat  of 
poitsession,  judgment  is  rendered  for  tbe  plaintiff 
lor  the  value  of  tbe  interest  in  the  land  claimed, 
and  for  one-half  the  rental  valoe  fw  the  time  he 
was  doiifld  poasessten,  held,  that  that  part  of  the 
judgmut  for  rants  was  without  the  isanes,  and 
was  erroneous. 

Commissioners'  Opinion,  Division  No.  2. 
Error  frwn  District  Court,  HcOlain  County;. 
B.  N.  McMillan.  Judge. 

Action  by  Grace  E.  Shepherd,  as  adminlstra- 
tilx,  against  Charles  B.  Allen  and  others. 
Judgment  for  plaintiff,  and  defendant  Allen 
brings  error.    Affirmed  upon  condition. 

W.  T.  DlUey,  of  Wanrlka,  Geo.  S.  Ramsey. 
<tf  Muskogee,  Edgar  A.  De  Meules,  of  Tulsa, 
Malcolm  E.  Boeser,  ot  Mu^ogee,  and  J-  W. 
Hocker,  of  Los  Angeles,  Gal.,  for  plaintiff 
in  error.  Samuel  W.  Hays  and  Sliartel,  Dud- 
ley &  Shartel,  all  of  Oklahoma  City,  for 
def^idants  In  oior. 

GALBRAITH,  a  This  Is  an  appeal  fnm 
the  Judgment  of  tbo  trial  court  awarding  the 
amount  of  an  f^eed  attom^'s  fee  against 
tlie  plaintiff  In  wror,  who  was  found  to  have 
made  a  settlement  (tf  a  cause  of  action  with 
tbe  client  In  the  abSKice  <^  and  without  the 
knowledge  or  notice  to  tbe  attorney. 

It  appears  fnmi  the  record  that  Qte  client, 
Maudie  H.  Lewis  (n€e  Bunch),  a  regularly 
enrolled  memlwr  of  the  OilcALOsaw  ^Ibe  of 
Indians,  Joined  by  her  husband,  diaries  A. 
liewls,  on  the  20th  day  of  July,  1910.  altered 
into  a  wrltt«i  contract  of  employment  with 
B.  W.  Shepherd,  a  r^^arly  licensed  and 
practicing  attorney  at  law  of  this  states  for 
the  prosecution  of  a  suit  In  the  name  of 
Maudie  M.  Lewis,  for  the  purpose  of  cancel- 
ing a  certain  deed  of  craveyance  wblcli  Hand- 
le M.  Lewis  and  her  hnshand  had  executed 
to  the  plaintiff  In  error  Charles  B.  Allen  on 
the  27th  day  of  July,  1008,  assuming  to  con- 
vey the  allotmoit  of  Maudie  M.  Lewis,  em- 
bradng  an  area  of  221  acres  situated  in  Mo- 
Claln  county,  OkL,  to  the  grantee  named  In 
that  deed,  and  also  to  secure  the  cancella- 
tion of  rarlons  other  lirais  and  deeds  of  con- 
Tcyance  and  a&slgnments  In  writing  affecting 
the  title  to  said  allotment,  executed  prior  to 
that  date  by  the  allottee  and  her  husband. 
on  the  ground  that  at  the  time  of  the  eucutlon 
of  said  various  Instruments  the  allottee  was 
a  mlninr  and  without  capacity  to  execute  the 
same.  The  written  <»ntract  of  empl<^ent 
entered  Into  with  the  attwney  provided  as 
compensation  for  the  services  to  be  rendered, 
as  follows: 

"And  as  a  consideration  for  said  R.  W.  Shep- 
herd, acting  as  my  attorney  in  this  matter,  I 
hereby  contract  with  and  hereby  convey,  sell, 
and  assign  to  said  B,  W.  Shepherd  an  undi- 
vided one-half  interest  in  and  to  all  lands  and 
moneys  recovered  for  me  under  this  power  of 
attorney  and  contract,  ivbich  said  half  interest 
shall  be  entered  and  become  a  part  of  the  judg- 
ment rendered  In  my  favor  against  tbe  partiea 
hetetn  named,  and  shall  be  In  fevor  <rf  said  B. 
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W.  Shepherd  aiifl  asHlntt  any  and  all  of  said 
defeadanti  In  tbe  event  of  a  recoTery.** 

This  iQstnuuent  was  duly  acknowledged 
and  filed  for  record  In  the  recording  office  for 
McClaln  county  on  the  4th  day  of  August, 
1910.  On  the  8th  day  of  August,  1910,  Shep- 
herd, in  pursuance  to  said  employment  filed 
suit  In  the  district  court  of  McOlaln  county 
for  the  cancellation  of  said  deed  and  leases, 
and  quieting  the  title  in  the  lands  In  the 
plaintiff,  as  stipulated  in  the  contract  of  em- 
ployment It  also  appears  that  Immediately 
following  the  execution  of  the  deed  of  July 
27,  1908,  Allen  entered  into  the  i>ossesston 
of  the  land,  and  has  erer  since  heen  In  the 
possession  thereof.  It  also  appears  that  aft- 
er the  filing  of  the  petition  in  the  suit,  on  the 
8th  day  of  August,  1910,  the  attorney  for 
the  plaintiff  tber^  Indorsed  on  the  petition 
"lien  claimed,  R.  W.  Shepherd,  attorn^, 
September  14,  1910."  Thereafter,  while  that 
suit  was  pending  for  the  cancellation  of  deeds 
and  for  the  posaension  of  the  land,  and  before 
the  defendant  Allen  had  answered,  on  Sep- 
tember 26, 1910,  be  obtained  a  second  deed  of 
conveyance  from  Maudie  M.  Lewis  and  her 
husband  for  her  allotment,  which  deed  recit- 
ed the  payment  of  a  consideration  of  $4,900. 
and  when  Allen  answered  in  the  cause  he  set 
up  this  deed  of  September  26, 1910,  as  one  of 
tbe  groimds  of  defense  In  said  action.  The 
trial  of  that  cause  resulted  in  a  Judgment  in 
favor  of  Allen  for  the  title  to  the  allotment 
and  against  him  for  the  raatal  value  of  the 
land  from  the  date  he  took  possession  of 
same,  pursuant  to  the  deed  of  July  27,  1908, 
and  the  execution  of  the  deed  of  September 
26,  1910;  The  money  Judgment  for  the  ren- 
tals, amounting  to  $975,  was  not  appealed 
from  and  was  paid.  The  allottee  appealed 
from  tlie  Judgment  quieting  the  title  to  the 
land  in  Allm  to  tbe  Supreme  Court  That 
appeal  was  pending  at  the  time  of  the  trial 
of  the  Instant  case,  but  has  since  been  dIsi)os- 
ed  of  by  an  affirmance  of  the  Judgment  of 
the  trial  court  Lewis  v.  Allen,  42  Okl.  5S4, 
142  Pac.  384. 

One  of  the  issues  tried  and  determined  in 
the  case  of  Allen  v.  Lewis,  supra,  was  as  to 
the  minority  of  tbe  allottee  at  the  time  of  the 
execution  of  the  deed  of  July  27,  1908.  Five 
spedflc  findings  ot  fact  were  submitted  to  the 
Jury  and  returned  as  foUows,  to  wit: 

"(1)  Was  the  petitioner.  Handle  H.  Lewis, 
18  rears  of  age  on  the  27th  day  of  July,  1008, 
tbe  date  of  the  deed  executed  by  her  and  ber 
husband  to  tibe  defendant,  Charles  K.  Allen?  A. 
She  was  sot  [Signed]  James  Robertson.  Jr., 
foreman. 

"(2)  What,  If  any  part  of  the  original  consid- 
eration, or  the  proceeds  thereof,  did  Handle  U. 
I^wis  have  in  her  possession  or  under  her  con- 
trol on  April  13,  19107  A.  None.  [Signed] 
James  Robertson,  Jr.,  foreman. 

**(8)  "What  was  the  total  consideration  receiv- 
ed by  the  petitioner.  Handle  H.  Lewis,  for  the 
deed  executed  by  her  and  ber  hnsband  to  C^iarles 
R.  Allen  on  September  26.  1910?  A.  $600. 
[Signed]   James  Robertson,  Jr.,  foreman. 

"(4)  What  WES  tbe  fair  rental  value  of  tiie 
premises  in  tha  controversy  for  tbe  three  years 


196s,  1909,  and^  1010?  A.  1906  «47S;  1909 
$475 :  1910  $476.   [Signed]  James  Robertson, 

Jr.,  foreman. 

"(5)  Was  the  consideration  paid  by  Allen  to 
the  petitioner  at  the  time  of  the  making  of  the 
deed  in  September,  1910,  adequate  or  inadequate? 
A.  Adequate.  [Signed]  James  Bobertaou,  Jr^ 
H.  G.  Petrie,  D.  S.  Phillips,  J.  R.  Lereiett,  J. 
C.  Pattison,  J.  L.  Little,  J.  O.  North.  D.  U. 
Qodard.  Powers  Wallace. 

"(6)  What  waa  the  fair,  reaaonabie  market 
value  of  the  improvements  placed  oo  the  prem- 
ises by  the  defendant  Charles  R.  Allen  or  those 
holding  under  him  since  the  premises  have  been 
in  his  poMession?  A.  $46a  [SivMd]  Jamea 
Robertson,  Jr^  foiwaan.'* 

These  Qedal  findings  made  by  Hie  Jury 
were  returned  to  the  court  and  approved  by 
It  Judgment  in  that  case  was  entered  on  tbe 
30th  day  of  Jane,  1911.  On  April  Hi,  1911, 
and  within  one  year  after  September  26, 1010, 
the  date  of  the  second  deed  to  tbe  allotment, 
the  Instant  suit  was  commenced  against  Mlea 
to  recover  Judgment  against  him  for  tbe 
amount  of  the  tee  wblcb  Maudie  fiC  Lewis 
had  agreed  to  pay  under  the  contract  of  em- 
ployment entered  Into  with  ber  att<nn«y  on 
the  theory  that  he  bad  settled  the  tult  filed 
August  8,  1910,  and  defeated  a  complete  ie> 
covezy  ther^,  reason  <rf  secniing  the 
deed  from  the  client  cm  S^itember  26.  1910, 
during  the  j/eodmcy  ct  tbat  salt,  and  with- 
out the  knowled^  or  consent  of  the  attorney, 
and  without  notice  to  him,  and  he  thereby, 
under  tb«  statute,  become  liable  to  tbe  attm*- 
ney  for  the  amount  ot  such  fee,  Hie  peti- 
tion alleged  that  the  attorn^  was  entitled 
as  a  fee  under  his  ccmtract  to  an  undivided 
one-balf  interest  in  tbe  land  or  "its  reaam- 
able  value  of  $40  per  acre,  or  a  total  of  $4r 
400."  The  prayer  was  for  Judgment  fore- 
clodng  his  lien  on  the  undivided  one-bait 
interest  in  the  land,  and  for  Judgment 
against  Allen  "for  an  undivided  Interest  in 
and  to  said  land  Just  above  mentioned,  or  its 
value,  to  wit,  $4,400."  Having  demurred  to 
the  petition,  wtalcb  waa  overruled,  Alien  an- 
swered and  aftorwards  filed  an  amoided  an- 
swer setting  up  varioiis  defenses;  one  that 
the  contract  of  «nployment  of  the  attorney 
was  against  public  policy,  in  tiiat  It  deprived 
the  client  of  tbe  right  to  settle  the  Utlgatloa 
without  tlie  attorney's  consent,  and  toiA  the 
control  ot  the  litigation  away  from  tlie  dimt, 
and  that  it  further  tihampertons  and  Ill^U 
and  waa  voAd  because  it  attempted  to  conrcgr 
an  interest  in  tbe  subject  ol  the  action,  and 
was  an  attempt  to  convey  a  present  undivid- 
ed Interest  In  tbe  land,  and  was  void  against 
one  in  possession  holding  undw  color  of  titte. 
Subsequent  to  filing  suit  Shepherd  died,  and 
the  cause  of  action  was  revived  In  the  name 
of  his  widow,  and  other  counsel  retained 
who  completed  tlie  performance  of  tbe  con- 
tract of  employment. 

A  r^ly  waa  filed  to  the  amended  answer 
and  a  Jury  waived  and  the  cause  was  submit- 
ted to  the  court  for  trial.  The  Journal  entry 
of  the  Judgment  filed  November  1, 1912,  omtt- 
tlng  ttie  captkm,  la  aa  follows: 
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"Now,  on  this  tb«  day  of  October,  1912. 

beini;  a  day  of  the  regular  October,  1012.  term 
of  this  court,  the  aboTe-entitled  caose  comei 
on  for  trial,  in  its  regular  order,  pursuant  to 
assignment,  plaintitF  appearing  in  person  and  by 
her  attorney,  J.  B.  Dudley,  and  the  defmdanta 
eppeariiiR  by  their  attorneys,  Hodter  and  Moore. 
Both  parties  announce  ready  for  trial,  a  jury  be- 
ing waived,  wfaereapon  the  trial  of  said  cause 
was  had  to  the  court  without  a  jury,  and  the 
court,  on  consideration  of  the  admiBsions,  stipu- 
lations, and  agreements  of  the  parties  hereto, 
made  in  open  court,  and  after  bearing  the  eri- 
dence,  the  argument  of  connsel,  and  being  fully 
adrised  in  the  premises.  0nds  the  issues  in  &Tor 
of  the  plaintiff  and  against  the  defendants; 
that  the  statements  and  allegations  contained 
in  plaintiff's  petition  are  true. 

*Tbe  court  farther  finds  that  on  July  S9, 
1910,  Maudie  M.  Lewis  (n£e  Bundi),  a  member 
by  blood  of  the  Chickasaw  IMbe  of  Indians, 
joined  in  by  her  husband,  Charles  A.  Lewis,  en- 
tered into  a  written  contract  of  employment 
with  B.  W.  Sh^faerd,  by  the  terms  of  which  she 
employed  the  said  B.  W.  Shepherd,  as  her  at- 
torney, to  institute  all  necessary  suits  in  the  dis- 
trict court  of  McClain  county,  OkL,  in  her  be- 
half, to  recover  for  her  the  possession  of  the  real 
estate  and  premises  referred  to  in  plalntifTs  pe- 
tition, including  the  rents  and  profits  therefrom, 
same  being  the  lands  aUottea  to  her  by  the 
Chickasaw  and  Choctaw  Tribes  of  Indians  of 
the  Indian  Territory,  as  her  homestead  and  sur- 

i>lus  allotments,  and  to  cancel  all  deeds  and 
ease  contracts  executed  by  her,  the  said  Maudie 
M.  Lewis  (o£e  Bunch),  and  her  husband,  the 
said  Charles  A-  I^ewis,  covering  said  lands,  dur* 
ing  her  minority,  which  said  contract  of  em- 
ployment was  thereafter  and  on  August  4, 1910, 
at  the  hour  of  1  o'dock  p.  m.,  filed  for  record  in 
the  office  of  the  register  (tf  deeds  of  McClain 
county,  Okl.,  and  duly  recorded  in  Book  23,  on 
page  376,  the  original  of  which  said  contract 
of  employment  Is  atteched  to  plaintitrs  peti- 
tion, marked  Exhibit  A  and  made  a  part  there- 
of, and  that  under  the  terms  of  said  contract  of 
employment  the  said  B.  W.  Shepherd  was  to  re 
ceive,  as  bis  fee  and  compensation  for  his  serv- 
ices in  the  institution  of  said  snits,  one-half  of 
the  value  of  said  lands  and  tiie  rental  thereof; 
that  thereafter  and  in  pursuance  of  the  terms 
and  conditions  of  said  contract  of  employment, 
and  on  August  8,  1910^  the  said  R.  W.  Shep- 
herd commenced  an  action  in  the  district  court 
of  McClain  county,  Okl.,  in  the  name  of  Maudie 
M.  Lewis  (n£e  Bunch),  plaiutiff.  against  the 
said  Charles  R.  Allen  and  others,  being  case  No. 
691,  to  recover  the  possession  of  said  lands  and 
the  rente  and  profite  thereof  and  to  cancel  all 
deeds  and  lease  contracte  and  assignmente  there- 
of, executed  by  the  said  Maudie  M.  Lewis  during 
her  minority,  affecting  said  lands;  a  certified 
copy  of  the  petition  so  filed  in  said  cause  is  at- 
tached to  plaintiff's  petition  herein,  marked 
Exhibit  B  and  made  a  part  thereof;  that  subse- 
quent to  the  filing  of  said  petition  and  on  Sep- 
tember 14,  1910,  the  said  R.  W.  Shepherd,  the 
attorney  who  commenced  said  action  for  the 
aaid  Maudie  M.  Lewis,  wrote  upon  said  petition 
eo  filed  by  him  in  said  cause  No.  691,  in  these 
words:  'Lien  claimed,  R.  W.  Shepherd,  attoi^ 
ney.  September  14,  1910.* 

"The  court  farther  finds  that  the  said  Maudie 
M.  Lewis  (n£e  Buncb)  executed  the  various  leas- 
es and  deeds  referred  to  and  set  out  In  the  pe- 
tition in  said  cause  No.  501,  and  that  at  the 
time  of  the  execution  at  the  same  she  was  a 
minwr  under  the  age  of  18  years,  and  that  by 
reawm  tiiereof  aaia  lease  contracte  and  deeds 
were  void  and  of  no  force  and  effect;  that  the 
said  Maudie  M.  Lewis  (n^  Bunch)  was  bom 
on  April  13,  1882,  and  that  on  July  27,  1908, 
the  said  Maudie  M.  Lewis  (n^e  Bunch),  joined 
by  her  husband,  the  nld  Charles  B.  Lewis, 
conreysd  said  premises  to  the  defendant  Cfttarles 
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R.  AHen.  and  that  at  the  time  of  the  execution 
of  said  deed  the  said  Maudie  M.  Lewia  (n6e 
Bunch)  was  a  minor,  and  that  the  action  so  in- 
stituted by  the  said  R.  W.  Shepherd  for  and  on 
behalf  of  the  said  Maudie  M.  Lewis,  being  case 
No.  591,  was  instituted,  among  other  things, 
to  set  aside  and  cancel  said  deed  and  rpcover 
the  Dossesflion  of  said  lands  for  the  said  Maudie 
M.  Lewis  (n6e  Bunch),  and  that  she  dissipated 
the  amount  paid  her  for  said  premises  and  did 
not  have  the  same  or  any  part  thereof  in  her 
possession  on  April  IS,  1910,  or  at  any  time  sub- 
seqaent  thereto,  and  has  no  part  of  tiie  same  at 
thb  time. 

"The  court  further  finds  that  subsequent  to 
the  execution  of  said  contract  of  employment 
and  the  institotion  of  said  action  in  the  district 
court  of  McClain  county,  Okl.,  as  aforesaid,  be- 
ing ease  No.  691,  and  while  said  action  was 
poiding  and  andetermined,  and  on  the  26th  day 
of  September,  1910,  the  defendant  Gharies  B. 
Allen,  without  the  knowledge  or  consent  of  the 
said  II.  W.  Shepherd,  procured  a  new  or  second 
deed  from  the  said  Maudie  M.  Lewis  for  naid 
premises,  for  a  conrideration  of  $500,  which  said 
deed  was  thereafter,  and  on  September  27. 1910. 
at  the  hour  of  8  o  clock  a.  m.,  filed  for  record 
in  the  office  of  the  register  of  deeds  of  McOlain 
county,  OkL,  and  diHy  recorded  in  Book  24. 
on  page  28,  a  true  and  correct  eopy  of  which  said 
deed  is  attadied  to  plaintiff's  petition,  marked 
Bxblblt-  C  and  made  a  part  thereof;  that  the 
said  B.  W.  Shepherd  was  not  present  at  the 
time  of  tile  execution  of  said  de«d,  and  had  no 
knowledge  of  the  execution  thereof,  and  was  not 
notified  by  the  said  Charles  B  Allen  that  he 
would  procure  or  attempt  to  procure  said  deed, 
and  the  same  was  procured  and  executed  with- 
out his  consent  or  knowledge;  that  thereafter 
the  said  Charles  R.  Allen  answered  in  said  case 
No.  601.  and  among  other  things  pleaded  said 
deed  of  September  26,  1910,  as  a  defense  to  the 
cause  of  action  set  forth  in  plaintiff's  petition, 
and  that  the  teking  of  said  deed,  in  effect,  set- 
tled the  plaintiff's  cause  of  action  set  out  in  said 
cause  No.  691,  in  so  far  as  the  tiUe  and  posses- 
sion of  the  lands  was  concerned,  and  the  rents 
and  profite  therefrom  after  the  execution  of  said 
deed. 

"The  court  further  finds  that  subsequent  to 
the  employment  of  the  said  R.  W.  Shepherd  by 
the  said  Maudie  M.  Lewis  (n£e  Bunch)  the  insti- 
tution of  said  action  No.  591  in  said  court,  and 
the  teking  of  said  second  or  new  deed  of  Sep- 
tember 26.  1910,  the  said  R.  W.  Shepherd,  with 
the  knowledge,  consent  and  approval  of  the 
said  Maudie  M.  Lewis  (n4e  Bunch),  associated 
J.  F.  Sharp,  of  Purcell,  Okl.,  and  J.  B.  Dudley 
of  Norman,  Okl.,  members  in  good  standing  ot 
the  bar  of  this  court,  and  of  the  Supreme  Court 
and  all  inferior  courte  of  the  stete  of  Oklahoma, 
with  him  in  the  prosecution  of  said  action  ;  that 
thereafter  the  eaid  B  W.  Shepherd  and  his 
associate  counsel  prosecuted  said  action  to  judg- 
ment in  said  court  and  fully  represented  the  said 
Mfludie  M.  Lewis  in  the  prosecution  of  said 
cause,  in  their  capacity  of  attorneys  for  her, 
and  fully  performed  the  terms  and  conditions  of 
said  contract  of  employment  and  recovered  a 
judgment  for  her  in  said  cause  for  the  rents  and 
profite  of  said  premises  from  the  date  of  the- 
execution  of  the  first  deed  of  July  27.  1908,  to 
the  date  of  the  second  or  new  deed  of  September 
26,  1910;  that  said  Maudie  M.  Lewis  (n«e 
Bunch)  in  aaid  action,  at  the  time  of  the  execu- 
tion of  said  contract  of  employment,  and  the 
institution  of  said  cause  No.  5&1,  and  at  the 
time  of  the  trial  thereof,  had  a  just  and  meri- 
torloas  cause  of  action  against  the  said  Gharies 
R.  AHen  and  others,  the  d^endante  In  said  ac- 
tion; that  the  said  R.  W.  Shepherd  and  his  as- 
sociate counsel  perfected  an  appeal  from  the 
judgment  of  said  court  in  said  action  to  the 
Supiimie  Goart  of  this  state,  In  so  far  as  said 
Judigment  affects  the  title  and  ri^t  to  posscmIod 
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«f  said  sramlses,  whtdi  nid  anwal-ia  nov  pend- 
ing ana  undetermined. 

"The  court  further  finds  that  the  uid  R.  W. 
Shepherd  at  the  time  of  the  execution  of  laid 
contract  of  employment  and  the  institution  of 
said  action,  cause  No.  581,  as  aforesaid,  and 
for  a  long  time  prior  thereto  bad  been,  and  at 
the  time  of  the  trial  of  the  said  cause  in  said 
court  was,  a  duly  and  regularly  licensed  prac- 
ticing lawyer,  in  good  standing,  admitted  to 
practice  in  the  Sunreme  and  all  inferior  conrta 
of  the  state  of  Oklahoma;  that  he  and  his  as- 
sociate counsel  duly,  fully,  and  faithfully  pros- 
ecuted said  action  for  the  said  Maudie  M.  Lew- 
is, looked  after  and  protected  her  interest  in 
said  cause  until  his  death. 

"The  court  further  finds  that  on  April  2, 
1011,  the  said  R.  W.  Shepherd  died  at  San 
Ang^o,  Tex.,  and  left  aurviving  him  his  widow, 
Grace  Mi.  Shepherd;  that  subsequent  to  his  death 
the  said  Grace  E.  Shepherd  was  appointed  as 
administratrix,  with  the  will  annexed,  of  the  es- 
Ute  of  the  said  R.  W.  Shepherd,  and  that  she 
is  now  the  duly  appointed,  qualified,  and  acting 
■administratrix,  with  the  will  annexed,  of  bis  es- 
tate, and  that  this  action  has  been  revired  in 
lur  name  as  administratrix,  with  the  will  an- 
nexed, of  the  estate  of  said  deceased,  and  that 
At,  the  said  Grace  E.  Shepherd,  as  the  ad- 
ministratrix with  the  will  annexed  of  the  estate 
of  said  deceased,  after  her  appointment  and 
qnalificatioD  as  such,  continued  Che  employment 
of  said  J.  F.  Sharp  and  J.  B.  Dudley  as  aa- 
aociate  counsel  in  said  cause,  with  the  knowl- 
edge,  approval,  and  consent  of  said  Ikfeudie  M. 
Lewis  (n£e  Bunch),  and  that  subsequent  to 
the  death  of  the  said  R.  W.  Shepherd,  the  said 
J.  B.  Dudley  bad  continaed  to  represent  and 
look  afta:  the  interests  of  the  said  Maudie  M. 
Lewia  in  said  action,  indnding  the  prosecution 
to  the  said  Supreme  Court  oi  this  state  (said 
-J.  P.  Sharp  being  disqualified  to  fur^er  prose- 
cute said  cause,  owing  to  the  fact  that  he  has 
become  a  member  of  the  Supreme  Court  Com- 
mission of  this  state);  that  said  appeal  is  now 
being  prosecuted  in  said  oonrt  by  the  said  J.  B. 
Du^y  for  and  in  behalf  of  t»e  said  Maudie 
M.  Lewis  satisfactorily  to  her,  and  that  the  said 
Grace  E.  Shepherd,  as  the  administratrix  with 
the  will  annexed  of  the  estate  of  the  said  de- 
>ceased,  has  folly  performed  the  contract  of  em- 

Sloyment  of  said  deceased  with  the  said  Maudie 
[,  Lewis  (n£e  Bunch)  in  the  institution  and 
prosecution  of  said  cause. 

"The  court  further  finds  that  the  reasonable 
.market  value  of  the  lands  in  controversy,  at  the 
time  of  the  execution  of  said  second  or  new 
deed,  in  September,  1910,  is  $S5  per  acre  or 
$7,735,  and  that  the  fair,  reasonable  rental  val- 
ue of  said  premises  for  the  years  1910,  1911, 
and  1912,  is  fl.425  and  that  by  reason  of  the 
employment  of  the  said  R.  W.  Shepherd  by  the 
said  Maudie  M.  Lewis  (n£e  Bunch),  as  aforesaid, 
.and  the  institution  and  prosecution  of  said  ac- 
tion, as  aforesaid,  and  the  settlement  of  said 
■cause  of  action  by  the  defendant  Charles  R.  Al- 
len, as  hereinbefore  stated,  by  the  taking  of 
the  new  deed  of  September,  26, 1910,  the  defend- 
ant Charles  R.  Allen  is  indebted  to  the  estate 
of  the  said  R.  W.  Shepherd  in  the  sum  of  $4,- 
580,  one-half  of  the  total  reasonable  market 
value  of  said  premises,  and  one-half  of  the  total 
rental  value  of  the  same  for  the  years  1910, 
1911,  and  1912,  and  that  the  plaintiff  Grace  E. 
Shepherd,  as  the  administratrix  with  the  will 
-annexed  of  the  estate  of  the  said  deceased,  is 
ontitled  to  judgmeht  against  him  for  said 
amount,  with  interest  thereon  at  6  per  cent, 
from  this  date,  and  costs  of  suit 

"It  iM  therefore  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  plaintiff 
■Grace  E.  Shepherd,  as  the  administratrix  with 
the  will  annexed  for  the  estate  of  R.  W,  Shep- 
herd, deceased,  Itave  Judgment  against  the  de- 
iendant  Charles  R.  Allen  for  the  sum  of  94,688, 
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with  interest  tJieteon  at  0  ptt  ceuL  from  tbis 
date,  and  cost  of  suit,  and  for  wUtA  exeention 
issue,  to  all  of  whi<di  the  defaudaat  Charles  R. 
Allen  exG^tSt  and  exceptiona  axe  by  the  court 
allowed.  R.  McMillan,  Judge." 

[1]  From  that  Judgment  Allen  has  perfect- 
ed an  appeal  and  assigned  numerous  errors, 
and  able  and  ingenious  argumenta  are  ad- 
vanced as  reasons  for  a  reversal  Ho«t 
these  arguments,  however,  have  been  answer- 
ed contrary  to  his  contentlou  by  the  decisions 
of  this  court  rendered  since  the  appeal  was 
perfected.  For  instance,  the  contrition  that 
the  contract  of  employment  by  the  attorney 
was  against  public  policy  and  v<^d  was  de- 
nied by  this  court  in  Herman  CoDSt ruction 
Co.  T.  Wood,  85  Okl.  103,  128  Pac.  309,  and 
again  In  OuLC  <X  &  S.  F.  B.  Ga  t.  WlUlama, 
152  Pac  896,  and  later  in  Oulver  t.  Diamond, 
167  Paa  228. 

[1]  In  the  Culver  Cue,  aopra,  flw  ooort 
enforced  a  contract  of  anploymmt  at  the 
suit  of  the  attorney,  the  contract  being  Iden- 
tical In  every  esKUttal  feature  with  the  con- 
tract in  the  instant  case.  This  Culver  de- 
cision also  answers  another  contention  of  the 
plaintiff  in  error  made  in  this  case,  that  is, 
that  the  contract  of  ^ployment  was  an  at- 
tempt to  convey  a  present  Interest  in  the 
land,  and  was  void  for  that  reason.  Even  if 
it  were  admitted  that  this  was  true,  which  is 
not  clear  from  the  terms  of  the  contract.  It 
clearly  provides  for  the  payment  of  one-half 
of  the  value  of  the  land,  and  that  is  a  1^1 
and  separate  provision  under  the  statute  and 
enforceable  under  the  decision  in  Culver  v. 
Diamond,  supra,  notwithstanding  the  provi- 
sion for  one-half  Interest  In  the  land  ml^ 
fau. 

Again,  the  contention  that  the  contract  of 
employment  was  <^ampertous  and  unenforce- 
able as  to  Allen,  since  he  was  in  the  adverse 
possession  of  the  premises  under  color  of  ti- 
tle, and  the  allottee  had  not  been  In  posses- 
sion for  more  than  a  year,  or  collected  rents 
thereon  during  that  period.  This  contention 
is  denied  by  the  decisions  of  this  court,  hold- 
ing that  the  state  statute  defining  champerty 
has  no  application  to  a  convince  of  In- 
dian lands,  since  their  aUenaUon  Is  controlled 
entirely  by  acts  of  Congress  providing  there- 
for. Ashton  V.  Noble,  46  Okl.  296,  148  Pac. 
1042;  Mnrrow  Orphan  Home  v.  McClendoii, 
166  Pac.  Ud;  Miller  T.  Orayaon,  166  Fae. 
1077, 

Agatai,  it  is  also  contended  Uiat  tbm  Judg- 
ment cannot  be  sustained  because  It  was  nee- 
essaiy,  in  order  to  sustain  a  recovery,  for  the 
attorney  to  show  that  his  client  had  a  mer- 
itorious cause  of  action,  and  In  order  fo 
make  this  showing  tai  the  Instant  ease  It  was 
necessary  to  establish  the  fiict  that  the  al> 
lottee  was  a  minor  at  the  time  she  ^ncated 
the  deed  to  Allen  on  July  27,  1906,  and  tnas- 
much  as  there  was  no  competent  proof  in  the 
bistant  case  of  that  &ct  the  proof  la  Insoffl- 
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cl«nt,  and  the  Jvdsnwnt  Is  not  supported  by 
the  erldenoe  and  must  falL 

It  wlU  be  recaUed  that  the  Jodgmeiit  Tea- 
dered  In  the  suit  in  which  the  attorney  was 
employed,  that  of  All«i  r.  Lewis,  was  set  out 
In  the  answer  of  the  defendant  Allen  and 
was  made  a  part  thereof  In  the  Instant  case, 
and  that  a  certlfled  topy  of  that  judgment 
waa  Introduced  In  evidence  by  the  defendant 
In  error  In  the  trial  of  the  InaUnt  case,  but 
it  is  contended  that  it  was  introduced  under 
such  a  limitation,  as  to  the  purpose  of  the 
introduction,  that  It  cannot  be  ccmsldered  to 
establish  the  fact  of  the  minority  of  the  al- 
lottee at  the  time  in  question.  The  limitation 
under  which  this  judgment  was  introduced 
was  as  follows,  as  stated  by  counsel  at  the 
time  of  offering  it: 

"For  the  farther  pnrpoBe  of  showing  the  na- 
tnre  of  this  cause  of  action  and  for  the  purpose 
of  Bhawiag  the  reason  that  he  claims  men  a 
Uen." 

That  Is,  that  Judgment  was  ottered  in  evi- 
doice,  in  the  instant  case,  "for  the  purpose  of 
showing  the  nature  of  this  cause  of  action" 
and  "for  the  purpose  of  showing  the  reason 
that  he  claims  such  a  lien."  The  very  pur- 
pose of  the  offer  and  the  limitation  placed 
thereon  was  to  show  that  the  client  In  the 
former  action  had  a  meritorious  cause  of 
action;  otherwise  thm  was  nothing  for 
which  a  Hen  could  be  established.  The  prin- 
cipal issue  in  that  case  was  the  minority  of 
the  allottee  at  the  time  of  the  execution  of 
the  deed  of  July  27, 1906.  That  very  question 
was  adjudicated  in  the  Judgment  offered  in 
evidence,  and  that  adjudication  established 
the  fact  of  the  minority,  and  therefore  show- 
ed that  the  client  had  a  meritorious  cause  of 
action  In  the  suit  that  was  settled  without 
the  consent  of  the  attorney  or  notice  to  him 
as  was  claimed.  It  therefore  appears  to  us 
that  the  IfanKations  made  of  the  purpose  of 
the  Introduction  of  the  judgment  in  the  in- 
stant case  did  not  prevent  the  coart  from 
acoepttng  It  the  purpose  of  establishing 
the  €m  vital  qnestttm  of  fact  adjndicated  by 
the  jndgmait,  namely,  the  mlnmrity  tO.  the 
allottee  at  the  time  in  qoestton.  Ttaer^re 
ttie  ecmtentton  made  that  the  Indgment  Is  not 
supported  by  the  evidence  In  not  well  taken. 

[I]  Again,  It  Is  contended  that  the  burden 
was  on  the  attorney  to  shoir  Hut  a  settle- 
mmt  of  the  case  waa  made  without  bts 
knowledge  or  consent  and  without  notice  to 
him.  and  that  there  Is  no  proof  of  this  foct 
In  the  record.  This  argument  is  met  1^  the 
proposition  that  the  trial  court  found  that 
the  settlement  of  the  ease  was  made  without 
the  knowledge  or  oonsmt  of  the  attorney  and 
without  notice  to  him,  and  ae  there  was  no 
demurrer  to  the  evldraee,  or  motion  for  judg- 
ment, the  correctnees  M  the  trial  court's 
finding  cannot  be  raised  at  this  time.  Mus- 
kogee Electric  Traction  Company  t.  Beed,  85 
Oil.  334,  ISO  Pac.  157;  Beed  v.  Scott,  161 
Pac.  484;  Slmpsoo  T.  Mauldln,  100  Pac  481; 


Tan  Arsdale  4k  Oabonie  Brokange  Ga  v. 

Hart,  162  Paa  4SL 

Again,  it  is  contended  tb»t  no  aorlce  of 
the  notice  of  the  claimant's  Uen  was  made 
upon  the  plaintiff  in  emn',  and  therefore  the 
Mm  cannot  be  suAained.  It  is  not  dear 
that  AUen  was  entitled  to  such  notice,  or 
that  the  same  was  necessary  to  establish  his 
liability  under  section  8  of  the  act  of  March 
4,  1909  <S.  U  190»,  p.  IIS),  but,  assuming 
that  such  notice  was  easentlal,  it  seems  that 
ample  notice  of  tiie  claim  of  an  attorney's 
Uen  was  given.  It  will  be  remembered  that 
the  contract  of  employment  was  acknowledg- 
ed and  filed  in  the  office  of  the  r^Elster  of 
deeds  In  the  coumy  where  the  land  Is  locat* 
ed,  and  an  indorsement  on  the  petition  "lien 
claimed,"  by  the  attorney,  although  not  made 
upon  the  petition  at  the  time  It  was  filed, 
was  Indorsed  thereon  36  days  thereafter,  anci 
prior  to  September  20th,  the  date  of  the  sec- 
ond deed,  and  prior  to  the  time- that  AUen 
answered  In  the  case.  It  was  allied  In  the 
petition  that  Allen  had  actual  and  construc- 
tive notice  of  the  claim  of  lien,  and  the  trial 
court  found  that  these  allegations  were  sus- 
tained by  the  proof.  This  finding  is  bind- 
ing on  this  appeal  for  the  same  reason  as  the 
finding  last  above  discussed. 

There  is  a  learned  discussion  In  the  brief 
as  to  the  distinction  between  "the  cause  of 
action"  upon  which  the  statute  gives  a  Uen 
to  the  atiomey  in  section  1  of  the  act  (Sess. 
L.  1909,  p.  117),  and  "the  subject  of  the  ac- 
tion"— in  the  instant  case  the  land  involved 
— and  it  is  argued  that  no  Uen  is  given  by 
the  statute  against  the  land,  and  therefore 
the  suit  cannot  he  maintained.  This  argu- 
ment is  Instructive,  but  it  does  not  assist 
us  In  any  practicable  degree  in  deciding  this 
lawsuit  The  contract  of  employment  in  suit 
called  for  the  rendition  of  specified  services 
which  were  "entirely  proper  and  legal"  (Cul- 
ver V.  Diamond.  167  Pac.  223),  and  in  con- 
sideration thereof  thcTcUent  agreed  to  give 
as  a  fee  an  undivided  one-half  Interest  In 
the  land  that  should  be  recovered,  or  "Its 
value."  It  is  not  Imimrtant  in  this  case 
whether  the  lien  glveu  by  the  statute  to  the 
atiomey  to  secure  his  fee  attaches  to  the 
"cause  of  action"  or  to  "the  subject  of  the 
action,"  since  it  is  not  sought  in  this  action 
to  enforce  the  Uen  against  the  subject  of 
the  action — the  land — the  Judgment  appealed 
from  b^g  for  the  va,lue  of  the  interest  in 
the  land  agreed  to  be  paid.  It  Is  section  3 
of  the  act  that  fixes  the  liability  against  Al- 
len, which  It  was  sought  to  enforce  in  this 
suit,  by  reason  of  bis  conduct  as  charged  in 
the  petition  and  found  by  the  trial  court  to 
be  true,  namely,  that  he  had  settled  the 
"cause  of  action"  without  giving  the  attor- 
ney notice  and  an  opportunity  to  he  present 
This  section  reads  as  foUows: 

''See.S.  Should  the  party  to  any  actiw  or 
proposed  action,  wboee  interest  is  adverK  to- 
the  olieat  contraetiog  with  ao  attorDef,  mtti» 
or  compTomisa  tb«  cause  of  action   or  dain> 
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wherein  is  involved  any  lien,  as  mentioned  in ' 
the  preceding  Bectioa  hereof,  without  the  attor- 
ney bavins  notice  and  au  opportunity  to  l>e  prea- 
«nt  at  8001  setUement.  ■ndi  advene  party  aball 
thereupon  become  llaUe  to  such  attorney  for  the 
fee  due  him  or  to  become  due  him,  under  hia 
conti-ui-'t  of  employment,  and  sucli  attorney  may 
enforce  any  lien  provided  for  by  this  act  iq  any 
court  ot  competoit  juriadiction  by  aeti<m  filed 
within  one  year  after  he  becomea  aware  of  such 
compromise?' 

In  tbls  oonnectlon  it  may  not  be  Inappro* 
prlate  to  say  that  It  Is  apiMir«nt  from  the 
record  tbat  the  services  stipulated  to  be  per- 
formed by  the  attorney  under  the  contract 
of  employment,  in  the  instant  case,  were  per- 
formed with  faithfulness  and  diligence,  and 
that  the  client  cannot  charge  the  attorney 
with  responsibility  for  the  loss  of  her  allot- 
ment, and  that  her  own  Improvidence  and 
disregard  of  prudent  counsel  must  bear  the 
whole  bnrden  of  that  mlsfortmie. 

The  statute  above  set  oat  clearly  fixes  the 
liability  for  the  payment  of  the  fee  agreed 
upon  with  the  client  against  the  party 
"whose  Interest  Is  adverse  to  the  client,"  and 
who  may  make  settlement  with  the  client 
without  giving  the  attorney  an  opportunity 
to  be  present,  however  plillanthroplc  may  be 
his  intentions  and  purpose  in  such  efforts  to 
hasten  the  end  of  the  litigation. 

[4]  Again,  it  is  contended  tbat  the  Judg- 
ment includes  one-half  of  the  rental  value 
of  the  land,  for  the  years  1910,  1911.  and 
1812,  amounting  to  $712.50,  and  that  thia 
part  of  the  judgment  Is  not  authorised  by 
any  allegation  of  the  pleading  or  the  evi- 
dence. We  are  inclined  to  think  thia  con- 
tention is  correct  The  petition  asked  for 
one>half  Interest  in  the  land,  or  Ita  value  <m 
money,  $4,400.  There  was  no  allegation  of 
damage  sustained  by  reason  of  being  kept 
oat  of  possession  and  no  prayer  for  damages. 
There  was  evidence  Introduced  at  the  trial 
over  objections  tending  to  prove  the  rental 
value  of  tlie  lands,  but  this  proof  was  with* 
out  the  issues  and  incompetent,  and  was  im- 
properly admitted.  The  court  gave  judg- 
ment for  one-half  of  the  value  of  the  land. 
Therefore  it  had  no  right  to  give  Judgment 
for  the  roital  value  of  the  land  for  the  time 
the  plaintiff  had  been  oat  dt  po^ession. 
That  part  of  the  Judgment  was  anauthorized, 
as  without  the  issnes  and  was  erroneous. 
Choi  V.  Turk  et  aL,  164  Pac.  lOOO;  Sevems 
V.  English,  150  Pac.  917;  Both  et  aL  v.  Un- 
ion National  Bank  of  Bartlesvllle  et  al..  160 
Pac.  505.  The  plaintltC  was  entitled  to  in- 
terest on  the  amount  of  the  Judgment  from 
the  date  of  Its  rendition  at  the  rate  of  6  per 
cent,  per  annum,  and  this  la  supposed  to  cov- 
er all  damages  sustained  by  delay  In  pay- 
ment. 

We  tlierefore  conclude  that  it  the  defend- 
ant in  error  will  file  a  remittitur  of  9712.50, 
effective  November  1.  1912,  the  date  of  the 
judgment,  with  the  clerk  of  this  court  with- 
in 20  days,  the  Judgment  appealed  ttoai 


should  tie  afflnned,  otherwise  to  be  ranand* 
ed  to  tike  trial  court  tm  further  proceeding! 
not  inconsistent  with  this  cq^lnlon. 

PBBCUBIAIC.  Adopted  in  whola 


HILL  T.  BCBNEIT.   (No.  8078.) 
(Supreme  Court  ot  OUalmaa.   Jan.  8»  1018>) 

(StfUahua  Ay  iht  Oowrt.) 

1.  Appeal  and  Ebbob  «=»S64(1>— Skttuuent 
OF  Case-Made— Dismiss Ai.  or  Appeal. 

Where  it  is  agreed  that  the  case-made  may 
be  settled  and  sigDed  by  the  Judge  at  any  tiine 
it  may  ault  his  convenience,  such  agreunent  nee* 
esBBruy  authorizes  the  eettiing  and  signing  of 
the  case-made  prior  to  the  expiration  of  the  time 
fixed  for  suggesting  ammdmoits,  and  an  appeal 
will  not  be  dismiBsed  wli««  tiie  case-mMC  is 
settled  and  Bigned— when  there  i*  such  an  agree- 
ment—prior to  the  time  fixed  tat  suggesting 
amendments. 

2.  Indians  ^927(6)— AiiLOiMKKT—CoNTEsrr— 
StrrricncNCT  or  Fbtitioh. 

Where  the  action  of  tbe  SeereUry  ot  the 
Interior  ia  attacked  in  deciding  a  contest  of  an 
allotment,  and  in  awarding  a  patent  to  allotted 
land,  unless  tbe  averments  of  the  petition  in 
mich  action  make  it  dea^  ^pear  tiiat  the 
Secretary  ot  tbe  Interior  haa  made  "a  gross 
mistake  of  facts,"  or  has  committed  some  materi- 
al error  of  law,  or  fraud  was  practised  a[>on  him 
by  the  snccessful  party,  sucb  petitiim  fails  to 
state  a  caoae  of  acaoUf  and  a  demuRer  thneto^ 
upon  such  grounda,  was  properly  sustained. 

3.  Indians  «:=327(6)— Allotmxnt— Oontcst^ 
SuFFiciEHCT  or  FktitionT 

The  petition  in  this  case  caretnlly  namined, 
and  M«  not  to  state  tacts  anffieicnt  to  vaog&' 
tute  a  cause  ot  action  in  favor  of  plaintiiE  and 
againat  the  defendant 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  WUblnstoo  Ooon* 
ty;  B.  H.  Hudson.  Judge. 

Action  by  Alfred  Dodge  Hill,  a  minor, 
Frank  L.  HIU,  Itis  guardian,  against  WiUiam 
James  Burnett,  a  minor,  by  Bates  B.  Burnett, 
his  guardian.  Judgmoit  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

W.  A.  Ohas^  of  Nowata,  Preston  a  West; 
Roger  B.  Sberman,  and  A.  A.  DaTidBon,  all  ot 
Tulsa,  for  plalnttfl  In  mor.  Smith  A  Walk- 
er, <a.  Sspn^M,  and  Burford,  Bobertaon  * 
Httfbnan,  oC  Oklahoma  City,  tat  dejendant 
In  error. 

COUJtEB,  OL  lAls  actkm  was  Inoagfat  by 
pUdntlfl  In  error  againat  deCandant  In  error, 
and  involves  tbe  correctness  of  a  decMon  by 
the  Department  tf.  the  Infeetlor  relatlTe  to  a 
contest  of  an  allotment  of  land  In  the  Cher- 
okee Indian  Nation,  and  tbe  award  ol  a 
patmt  to  the  land  In  controversy.  Hereinaft- 
er the  parties  will  be  designated  as  they  ap- 
peared in  the  trial  court 

[1]  We  are  first  met  with  a  nurtion  to  dtah 
miss  this  appeal,  upon  the  ground: 

"That  the  case-made  was  settled  and  rigncd 
prior  to  tbe  expiration  of  tbe  time  fixed  tor  aog* 
gest[ng  amendments,  and  that  the  defendants 


«»Fer  otiMT  OEMS  sm  mom  topic  aad  KEY-NVICBBA  la  aU  Kar>N«mbMr«d  Dl^aU  aaa  iadaxee 
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had  not  waived  the  right  to  sAwMt  unradnientB, 
and  were  not  preseat  when  the  caM-made  was 

settled  and  signed." 

The  defendants  acknowledged  dae  and  le- 
gal services,  and — 

"waived  notice  of  the  time  and  place  of  the 
presentation  of  the  above  and  foregoing  case- 
made  to  the  judge  of  the  district  court,  before 
whom  said  cause  was  tried  for  ■ettlement  and 
Boning,  and  hereby  agree  that  said  case-made 
may  be  presented  to  the  judge  for  settlement  and 
signing,  and  be  settled,  aignedt  and  allowed  by 
said  judge  at  any  time  when  It  may  salt  his  con- 
Toiience  to  do  bo." 

It  is  contended  by  attorneys  for  defendant 
tliat  this  walTer  was  not  a  waiver  of  the 
time  in  which  to  suggest  amendments,  and 
with  this  contention  we  cannot  agree.  The 
agreement  "that  the  Judge  might  sign  the 
case-made  at  any  time  it  may  snlt  his  con- 
venience" necessarily  Included  a  waiver  of 
the  time  in  which  to  surest  amendments,  as 
otherwise  the  Judge  conld  not  legally  settle 
and  sign  the  case-made  until  the  expiration 
of  the  time  for  suggesting  amendments,  not- 
withstanding it  was  agreed  that  the  caee- 
made  might  be  settled  and  signed  at  the 
Judge's  convenience.  Tbm  la  no  merit  In 
the  motion  to  dismiss  the  appeal,  and  the 
same  Is  denied. 

[2,  3]  The  amended  petition  In  this  cause 
with  its  exhibits  covers  141  pages  of  type- 
written matter,  and  it  la  not  thought  neces- 
sary or  advisable  to  Incumber  the  record 
with  a  copy  of  the  same. 

The  material  averments  of  the  petition  are; 
That  both  the  plaintiff  and  defendant  are 
minors.  That  Prank  Hill  Is  the  duly  ap- 
pointed, qualified,  and  acting  gnardian  of  the 
plaintiff.  That  Bates  B.  Burnett  Is  the  duly 
appointed,  qualified,  and  acting  guardian  of 
the  defendant  That  both  plaintiff  and  de- 
fendant are  duly  enrolled  citizens  by  blood 
of  the  Cherokee  Indian  Nation,  and  as  such 
entitled  to  receive  an  allotment  of  land  of 
the  Cherokee  Nation.  That  the  lands  de- 
scribed In  the  petition  do  not  exceed  in  value 
or  extent  the  quantity  of  land  that  a  Cherokee 
Indian  Citizen  may  skect  In  allotment.  That 
the  plaintiff  has  never  selected  or  taken  In 
allotment  any  land  other  than  the  lands  de- 
scribed in  the  petition.  That  the  plaintiff 
was  entitled  to  select  as  his  allotment  In  the 
Cherokee  Indian  Nation  the  lands  described 
In  the  petition.  That  on  the  Elth  day  of  No- 
vember, 1906,  and  fOr  some  years  prior  there- 
to, that  said  lands  were  Improved,  and  the 
improvements  thereon  owned  by  one  James 
Fogate,  a  claimant  to  dtlaensbip  of  the  Cher- 
okee Nation  by  Intermarxiage.  That  prior 
to  said  Sth  day  of  November.  1806,  said  Fa- 
gate  by  formal  apidlcatlon  to  the  CMumis- 
sioner  of  the  Five  GMazBd  Tribes,  had  se- 
lected said  lands  as  Ms  allotment  In  the  Cher- 
okee Nation,  which  Belectlon  was  final  and 
concluidT^  subject  only  to  tfae  final  enroll- 
ment of  said  Fngate  as  a  dtlzai  of  the  Cher- 
okee Nation  by  marrli^e.  TbAt  In  Norem- 
ber,  1906.  the  Supreme  Court  of  the  United 
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states  decided  in  the  case  of  Daniel  Red  Bird 
et  aL  r.  United  States,  203  U.  S.  76,  27  Sup. 
Ct  29,  51  L.  i:d.  96,  that  said  Fugate  was  of 
that  class  of  claimants  that  were  not  entitled 
to  citizenship  by  Intermarriage.  That  the 
application  of  said  Fugate  for  enrollment  as 
a  citizen  of  the  Cherokee  Indian  Nation  was 
not  finally  rejected  by  the  Secretary  of  the 
Interior  until  the  2eth  day  of  January,  1907. 
That  on  the  29th  day  of  January,  1907,  the 
Secretary  of  the  Interior  Instructed  the  Com- 
.mlssloners  of  the  FItc  Civilized  Tribes  to 
revoke  the  two  following  regulations: 

"It  is  hereby  ordered  that  any  such  intermar- 
ried applicant  may  appear  at  the  Cherokee  land 
office  at  any  time  before  the  application  for  his 
enrollment  Is  finally  disposed  of  by  the  Com- 
missioner and  tfae  departmrat,  and  npon  proper 
showing  will  be  permitted  to  designate  the  land 
now  held  as  his  pro8pe<^ve  allotment  as  the  al- 
lotment of  some  citusen  member  of  bis  family 
entitled  to  an  allotment  of  land  in  the  Cherokee 
Nation:  Provided,  however,  that  the  intermat^ 
ried  applicant  mast  show  that  the  person  in 
whose  favor  he  desires  to  invoke  this  order  is 
a  member  of  his  immediate  family  or  a  de- 
pendent living  with  him  (or  whom  he  has  the 
right  and  dn^  to  obtain  a  aoitable  allotment 
of  land. 

"It  is  further  ordered  than  when  an  intermar- 
ried applicant  has  appeared  before  the  Com- 
mlsrioner  and  designated  the  land  now  h^d  by 
him  as  his  prospective  allotment  as  the  allot- 
ment of  some  member  of  his  family  or  depend- 
ent living  with  him,  as  above  set  forth,  said 
land  will  be  arbitrarily  allotted  by  the  Commia- 
doner  to  such  citizen  member  of  his  family  or 
dependent.' 

"It  is  further  ordered  that  the  terms  of  this 

order  will'  not  apply  to  lands  involved  in  con- 
test nroceedings  at  the  date  hereof." 

"The  Commissioner  will  recognize  a  transfer 
entered  into  in  good  faith  by  any  such  intermar- 
ried applicant  prior  to  his  rejection  by  the 
Secretary  of  the  Interior,  whereby  the  improve- 
ments upon  the  land  held  by  the  intermarried 
applicant  as  a  prospective  allotment  are  trans- 
ferred to  a  citizen  of  the  Cherokee  Nation  en- 
titled to  take  an  allotment  of  lands  in  said 
nation,  and  upon  the  rejection  of  such  inter- 
married applicant  by  the  Secretary  of  the  In- 
terior the  citizen  vendee  of  auch  improvements 
may  appear  at  the  Cherokee  land  once  of  the 
commissioner  at  Muskogee,  Ind.  T.,  and  select 
as  his  allotment  the  land  formerly  held  by  the 
intermarried  applicant  when  such  citizen  vendee 
can  produce  a  bill  of  sale  evidencing  the  fact 
that  the  transaction  was  entered  into  in  good 
faith  prior  to  the  final  rejection  of  the  intermar- 
ried applicant  by  the  Secretary  of  the  Interior" 

—and  directed  there  should  be  no  restraint 
on  the  filing  of  applications  for  lands  ten- 
tatively allotted  to  dalmanta  to  dtizenshlp 
by  intermarriage  and  on  the  6th  day  of  Feb- 
ruary, 1907,  the  Commissioner  to  the  Five 
Civilised  Tribes  announced  that  the  so-called 
tentative  selections  of  claimants  to  citlz«i- 
sb^  In  the  Cherokee  Nation  by  Intermarriage 
should  be  subject  to  selection  by  any  duly  en- 
rolled dtlzen  of  the  Cherokee  Indian  Nation 
entitled  to  take  an  allotment.  That  on  the 
6th,  7th,  and  Sth  of  February,  1907,  applica- 
tfws  for  allotments  of  this  descriptl(Hi  were 
received,  but  that  the  Secretary  ot  the  Inte- 
rior instructed  said  Commissioner  to  sus- 
pend until  March  5,  1007,  all  orders  of  the 
department  permitting  tlie  sdectlon  of  land 
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teotBttftir  alMM  to  Internantod  rWwm 
dolr  canrtled  dttcoH,  That  on  tbe  ISA 
diajr  of  rebmarr,  1907,  the  Seaetaij  of  the 
Interior  directed  add  CommlMlanfr  to  le- 
rtore  all  fntcnnatrled  cUimaots  to  tAOan- 
sblp  to  tbe  came  rlshta  whicb  they  po—eincd 
prior  to  the  departmental  order  of  Janaair 
29.  1007,  so  far  as  tbe  rights  of  said  lnt«- 
marrled  dtlzeos  were  concerned.  That  under 
tbe  acta  of  Coogress  lands  tentadyely  select- 
ed In  aUoCmcnta  by  daimanta  to  citlMnihlp 
by  Intermarriage  were  withdrawn  from  al- 
lotment after  tbe  6th  day  of  Norember,  1906, 
ap  to  and  including  tbe  20th  of  Jannaxy,  1907, 
except  where  said  lands  were  applied  for  by 
a  member  of  tbe  family  of  said  intermarried 
claimant  who  was  a  dnly  eonAled  citizen,  or 
where  said  landa  were  applied  for  by  a  dnly 
enrolled  dtlzen  who  had  pnrcfaased  the  tm- 
prorements  tbereon  from  an  Intermarried 
claimant  That  the  defendant  herein  lost  liis 
right  to  select  said  lands  in  allotment  npon  a 
so-called  application  made  therefor  on  the 
10th  day  of  Noranber,  1906.  That  the  defend- 
9nt  was  not  a  member  of  the  family  of  said 
Fogate,  n<Mr  had  the  defendant  or  any  one 
for  him  parchaacd  the  ImproTmnents  on  said 
land  from  said  rugate.  That  accordingly 
said  lands  were  withdrawn  from  allotment 
on  said  10th  day  of  NoTMnber,  1906.  That 
in  pursuance  of  said  order  of  the  ConunlssUm- 
er  made  on  the  18th  day  of  Norember,  1906, 
plalntifT  parchased  from  said  Fogate  for  the 
snm  of  t^JSOO  the  Improvements  npon  said 
land,  and  took  a  bill  of  sale  for  said  im- 
provements  from  said  Fagate,  and  immedi- 
ately entered  into  possession  of  said  lands, 
and  has  continued  lo  possession  of  said  lands 
since  the  18th  day  of  December,  1907.  That 
prior  to  the  taking  of  satd  bill  of  sale  and 
the  payment  of  the  purchase  price  therefor, 
and  prior  to  taking  possession  of  said  lands, 
the  plaintiff  inqnlred  at  the  office  of  the  Com- 
missioner to  the  Five  Civilized  Tribes  to  as- 
certain whether  or  not  it  appeared  of  record 
there  that  any  person  other  than  said  Pagate 
owned  the  ImproTements  on  said  land,  and  to 
ascertain  whether  or  not  the  purchaser  of 
said  improvements  from  said  Fngate  by  the 
plaintiff  would  be  recognized  by  said  Goramis- 
alimer,  and  tbe  plalntlfl  pomltted  to  select 
said  land  for  allotment  That  plaintiff  was 
advised  by  said  Commladoner  that  the  rec- 
ords of  bis  oflioe  showed  that  no  one  claimed 
any  interest  in  said  Improvements,  otber  than 
Mild  Fngate,  and  that  no  application  to  select 
satd  lands  In  allotment  bad  been  made,  and 
tbat  said  purchaser  ot  said  Improvements, 
andtfaetakingof  a  bill  of  sale  therefor,  wonid 
be  recognized  by  said  Commissioner,  and 
that  plaintiff  would  be  permitted  to  select 
mid  land  In  allotment  Tbat  plaintiff  In  re- 
liance upon  ttie  information  as  obtained  from 
the  said  Commlssltmer  paid  said  Fugate  fox 
said  Improvements,  and  entered  Into  posses- 
sion ot  said  lands  on  the  18th  day  of  Decem- 
ber, 1906u  That  In  F^ruary,  1907,  and  prior 


}  to  the  MUt  lliw  qf  sriJ  Inds  in  aBBlwiBl  >y 
the  mV  defendant,  ttw  plaiaiiff  piaeed  othg 
valuaMe  improTetoenla  on  wM  laiidK.  On 
tbe  IWb  day  of  NovcvibCT.  IIMMI  tte  dited- 
f.nt  amieared  before  the  OoonnlsBioner  t» 
Five  avfUzed  Tribes^  and  oOend  to  maikt 
formal  an>Ucation  for  the  weltctVm  «C  the 
above  described  land  as  a  part  of  u  alkic- 
ment  ot  the  defendant,  bat  tbe  plaintiff  aras 
that  no  formal  application  for  the  seleetlci 
of  said  land  In  allotment  was  made  by  de- 
fendant on  said  lOtii  day  ot  Novembo-,  19BS. 
Tbat  the  said  Oommlsrfooer  refnsed  to  aDoC 
sold  lands  to  lOalntiff  on  said  lOtb  day  of 
November.  1906,  for  tbe  reasixi  tbat  at  tbat 
time  the  lands  above  described,  together  with 
all  other  lands  tentatively  allotted  to  inter- 
married dalmanta  to  dtizenship  in  tbe  Cher- 
okee  Nation,  were  withdrawn  tram  the  alloc- 
ment,  exceptli^  to  the  extent  tbat  a  duly  er- 
rolled  member  of  the  family  mi^t  select 
saidlaud.  That  on  tbe  ISth  day  of  Blay.  1907. 
Bates  B.  Burnett,  guardian  of  the  defendant, 
made  formal  application  for  tbe  aeieeiioB  of 
the  above-described  land  as  a  part  of  tbe  al- 
lotment of  tbe  defendant,  and  that  on  said 
day  said  land  was  set  apart  and  allotted  to 
the  defendant  That  tbe  plaintiff  on  the  said 
15th  day  of  May,  1907.  and  at  all  times  since 
said  18th  day  of  December,  1906,  was  tbe 
owner  of  tbe  Improvem^ts  upon  the  lands 
above  described  and  in  possesaiwi  of  tbe 
same.  That  ao  the  16tb  day  of  Hay,  1907. 
Frank  L.  Hill,  as  guardian  of  the  plaintiff, 
made  ai^Ucation  to  have  said  lands  set  apart 
as  the  allotment  of  said  plaintiff.  That  said 
application  was  refused  on  account  of  the 
piior  filing  of  the  defendant  Hiat  oa  said 
day  the  plaintiff  instituted  contest  proceed- 
ings before  said  GtHnmlssioner  in  the  manner 
required  by  the  rules  and  regolaticaw  of 
the  Department  of  the  Interior,  in  which  pro- 
ceedings the  plaintiff  claimed  preferential 
right  In  selecting  said  lands  as  an  allotment 
That  on  tbe  2lBt  day  of  February,  1910.  said 
contest  was  decided  In  favor  of  the  defendant 
by  the  said  Commissioner,  and  the  plaintiff 
prosecuted  an  appeal  to  the  CtHnmlssioner  of 
Indian  Affairs  on  the  7th  day  of  May,  1010, 
the  decision  of  tbe  Commissiouer  was  affirm- 
ed by  the  Commissioner  of  Indian  Affairs. 
That  an  appeal  from  the  said  decision  was 
duly  prosecuted  to  the  Secretary  of  the  In* 
terior,  who  on  the  29th  day  of  November. 
1910,  decided  said  contest  claim  in  favor  ot 
the  idaintiff.  That  on  the  18th  day  of  Octo- 
ber, 1912,  the  Secretary  of  the  Interior  re- 
consldered  his  said  opinion,  and  reversed  the 
dedsiw  theretofore  rendered  by  bim.  and 
awarded  the  lands  in  controversy  to  the  de- 
fendant That  the  patent  for  said  lands  has 
been  duly  Issued  to  the  defendant  by  tbe  Prin- 
<dpal  Chief  of  tbe  Oberokee  Natioa,  dnly  ai>- 
proved  by  tbe  Secretary  of  the  Interior. 
"Tbat  under  tbe  law  the  said  pat«it  should 
have  been  Issued  to  this  plaintiff.**  ^at  Uie 
defendant  has  never  availed  himself  of  the 


Digitized  by  Google 


OkL) 


BILL  T.  BCBmrFT 


1128 


l^g^lU^  coatemi  by  Oie  set  of  Congress  on: 
tbe  2d  day  of  Mareb,  1907,  entitled  "An  act 
for  tbe  relief  of  certain  white  persons  who 
intermarried  with  Cherokee  dttzens"  (34  Stat 
1220.  c  2SZI),  and  has  nero:  parcbased  the 
ImproTeoients  on  said  lands  from  said  Fu- 
gate. 

Plaintiff  further  avers: 

'That  in  the  final  dsdrion  of  said  cmtest 
COM  by  the  Secretary  of  the  Interior,  awarding 
the  lands  herein  described  to  the  defendant,  tbe 
Secretary  of  the  Interior  committed  grave  and 
controUiflft  errtHra  of  law,  and  that  as  a  result 
of  this  miiiamilicati<Hi  of  tiie  law  by  the  Secre- 
tary of  the  Interior,  the  patent  above  described 
was  delivered  to  the  defendant  when  the  same 
should  have  been  issued  and  d^vered  to  tbe 
plaintiff." 

The  following  act  of  Congress  approved 
March  2,  1807,  is  embraced  in  the  potion: 

"Be  it  enacted  by  tbe  Senate  and  House  of 
Bepresentatives  of  the  United  States  of  America 
in  Congress  assraibted:  That  for  sixty  days  after 
allotment  but  in  no  case  less  than  sixty  days 
after  the  approval  of  this  act  white  persons  who 
intermarried  with  Cherokee  citizens  prior  to 
December  sixteenth,  eighteen  hundred  and  nine- 
ty-five, and  made  permanent  and  valuable  im- 

Srovements  on  lands  belonging  to  the  Cherokee 
ration  prior  to  tbe  decision  of  tbe  Supreme 
Court  of  the  United  States  in  the  case  of  Daniel 
Bed  Bird,  the  Cherokee  Nation  and  others, 
against  the  United  States  (two  hundred  and 
third  United  States,  page  seventy-six)  Bhall  have 
tbe  right  to  sdl  such  improvements  to  citizens  of 
tbe  Cherokee  Nation  oktitled  to  select  allotments 
at  a  valuation  to  be  approved  by  an  ofEcial  to 
be  designated  by  the  Secretary  of  tbe  Interior 
for  that  purpose;  and  the  vendor  shall  have  a 
lioi  on  the  rents  and  profits  of  the  land  on  which 
the  improvenieiitfl  are  located  for  the  snrchaBe 
money  remaining  unpaid,  and  shall  nave  the 
right  to  enforce  such  lien  in  any  court  of  compe- 
tent jurisdiction:  Provided,  that  where  citizens 
of  tlw  Cherokee  Natitm  entitled  to  allotments 
have  heretofore  applied  for  lands  on  which  inter- 
muried  white  persons  own  improvements,  such 
citizens  entitled  to  allotments  shall  have  the 

Erior  right  to  purdiase  said  improvements  as 
erein  provided." 

A  copy  of  all  testimony  and  proceedings  In 
said  ctmtest  case  and  copies  of  all  decisions 
rendered  therein  by  tlie  officials  of  the  In- 
terior Department  are  attached  to  said  peti- 
tion and  made  a  part  thereof  as  Exhibit  A. 

The  plaintiff  prays  "that  it  be  adjudged 
that  the  defendant  holds  the  legal  title  to  the 
lands  described  In  the  petition  in  trust  for 
the  plaintiff,  and  that  the  def^dant  be' re- 
quired to  execute  and  deliver  to  the  plaintiff 
a  due  and  prc^r  conveyance  of  said  lands, 
and.  upon  the  failure  of  the  d^endant  so  to 
do,  that  the  decree  herein,  establishing  the 
trust  la  favor  of  the  plaintiff  as  against 
the  defendant,  be  considered  and  adjudged 
as  passing  the  legal  title  to  said  lands  from 
the  defendant  to  the  plaintiff,"  and  further 
prays  for  such  other  equitable  relief  as  he 
is  entltIM  to  In  the  premises,  and  costs  of 
this  action.  To  said  amended  petition  the 
defendant  Interposed  a  demurrer  upon  the 
ground,  together  with  other  grounds,  "that 
the  said  petition  on  Its  face  does  not  state 
facts  sufficient  In  law  to  constitute  a  cause 
of  action  in  favor  of  said  plaintiff  and 
against  tJiis  defendant."  Xbe  oourC  sustain- 


ed the  demurrer,  and  thereafter  the  plaintiff 
announced  in  open  court  thait  he  would  stand 
upon  his  amended  petition,  and  did  not  de- 
sire to  plead  further.  Judgment  was  r^der- 
ed  for  defendant,  and  for  costs,  to  which 
plaintiff  duly  excited,  and  brings  error  to 
this  conrt  It  follows  that  the  only  question 
involved  in  this  appeal  is  as  to  the  sufficiency 
of  the  petition. 

After  a  careful  ctmsideration  ot  the  peti- 
tion we  think,  and  so  hold,  that  the  peti- 
tion falls  to  point  out  "any  misapprehension 
of  facts  or  misapplication  of  the  law  by  the 
Secretary  of  the  Interi(»-  In  deciding  the  con- 
test," tbe  averments  in  tiie  petition  "that 
said  patent  should  have  been  issued  to  the 
plaintiff,"  and.  "that  the  Secretary  of  the 
Interior  committed  grave  and  controlling  er- 
rors of  lAw  and  as  a  result  by  this  misap- 
plication of  the  law  by  the  Secretary  of  the 
Interior,  patent  was  delivered  to  tbe  defend- 
ant when  the  same  should  have  been  issued 
and  delivered  to  the  plaintlfC,*'  are  mere  con- 
clusions of  the  pleader. 

In  Maxwell  Land-Grant  Case,  121  U.  S. 
325.  7  Sup.  Ct.  1015,  30  L.  Bd.  MQ,  it  Is  said: 

"Tbe  respect  due  to  a  x^teot,  the  presumptions 
that  all  the  preceding  steps  required  by  the 
law  bad  been  obeterved  before  its  issue,  tiie  im- 
mense importance  and  necessity  of  the  stability  of 
titles  dependent  upon  these  official  Instmmenb^ 
demand  that  tbe  effort  to  set  them  aside,  to  an- 
nul them,  or  to  correct  mistakes  in  them  should 
only  be  successful  when  the  allegations  on  whiCh 
this  is  attempted  are  dear^  stated  and  fully 
sustained  by  proof." 

We  have  carefnlly  considered  the  cqplnlon 
of  Judge  Sanborn  in  Germanla  Iron  Co. 
V.  James,  89  Fed.  811,  32  C.  C.  A.  348.  cited 
and  relied  upon  by  the  plaintiff  In  error,  and 
do  not  think  that  tbe  views  herein  expressed 
are  in  conflict  wltSi  said  (pinion. 

Boss  V.  Stewart,  25  Okl.  611.  106  Pac. 
870,  is  a  case  filed  for  tbe  identical  relief 
sought  in  the  instant  case,  and  the  control- 
ling question  Involved  in  said  (pinion  Is  tbe 
sufficiency  of  the  petition.  In  sold  case  Chief 
Justice  Kane  rendered  a  very  exhaustive 
opinion,  bristling  with  anfborlties,  and  held 
tbe  petition  Insufficient  Tbe  syllabus  in  said 
case  being: 

"2.  A  patent  issued  by  such  tribunal  is  im- 
pervious to  attack  in  a  court  of  equity,  unless 
tbe  Commission  was  induced  to  issue  it  to  the 
wrong  party  by  an  erroneous  view  of  the  law, 
or  by  a  gross  or  fraudulent  mistake  of  tbe  facts." 

"4.  A  petition,  filed  in  a  court  of  equity  for 
the  purpose  of  having  the  holder  of  a  patent 
to  a  town  lot  In  one  of  the  towns  of  the  Cherokee 
Nation  declared  the  trustee  for  an  adverse  claim- 
ant, should  only  be  held  sufficient  when  the  tncta 
upon  which  rehef  is  prayed  are  clearly  and  fully 
stated." 

Boss  T.  Stewart,  supra,  was  appealed  to 
and  affirmed  by  tbe  Supreme  Court  ot  the 
United  States,  227  U.  S.  630,  38  Sup.  Ct.  34S, 
57  L.  Ed.  626.  In  tbe  body  of  tbe  Mnlon  in 
said  case,  It  is  said: 

"The  test  to  which  the  petition  must  be  sub- 
jected is  this;  AH  reas(Hiable  presumptions  must 
be  indulged  in  support  of  the  action  of  tbe  offi- 
cm  to  whom  the  law  intrusted  the  proceedings 
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multint  in  tbe  patent,  and  ' unless  it  clearly 
appears  that  they  committed  some  material  er- 
ror of  law,  or  that  misrepresentation  and  fraad 
were  practiced  upon  them,  or  that  they  them- 
selves were  chargeable  with  fraudulent  practices, 
and  that  as  a  result  the  patent  was  issued  to  the 
defendant  when  it  should  have  been  issued  to 
the  plaintiff,  their  action  must  stand." 

The  petition  In  tbe  instant  case  is  a  mucb 
more  abortive  attempt  as  to  its  allegation  of 
tlie  misinterpretation  of  the  facts  and  mls- 
aK)llcation  of  tbe  law  mi  the  part  of  tbe  Sec- 
retary of  the  Interior  iban  tbe  allegation  of 
the  petition — which  was  held  insnffldent — 
In  the  case  of  Boss  t.  Stewart,  supra. 

It  is  held  In  Baits  t.  Mitchell.  40.  OfcL  96, 
137  Faa  666: 

"The  courts  will  not  disturb  dedaions  by  the 
Department  of  the  Interior  based  purely  upon 
findings  of  fact  from  tbe  testimony .  submitted, 
where  there  is  no  fraud  nor  apparent  error  of 
law  in  such  department  decisions"— citinif  with 
approval  Garrett  et  al,  v.  Walcott  et  al.,  ^  OkL 
574,  106  Pac.  848 ;  Robinson  v.  Owen  et  aL, 
30  Okl.  484,  119  Pac.  995;  Alluwee  Oil  Co.  v. 
Shufflin  et  aL,  3Z  Okl.  808,  124  Pac.  15 ;  Sum- 
mers V.  Barks  et  aL.  36  Okl.  337,  127  Pac. 
402 ;  Johnson  et  aL  t.  Riddle,  41  Okl.  759,  139 
Pac.  1143 ;  Jones  et  aL  t.  Fearnow  et  aL,  156 
Pac.  309. 

In  Jones  et  aL  t.  Fearnow  et  al.,  166  Pac. 
809,  It  Is  held: 

"The  United  States  Land  Department  pri- 
marily is  intrusted  with  the  dispo^  of  the  pub- 
lic domain,  and  that  the  action  of  its  officers 
will  not  be  inquired  into  in  the  courts,  unless  it 
clearly  appears  that  they  bave  committed  some 
material  error  of  law,  or  that  misrepresentation 
and  fraud  were  practiced  upon*  them,  or  that 
ttiey,  themselves,  were  chargeable  with  fraudu- 
lent practices,  and  that  as  a  result  thereof  the 
patent  was  issued  to  the  wrong  party." 

It  la  not  Intimated  by  any  averment  of  the 
petition  that  fraud  was  practiced  by  the  de- 
fendant in  error,  or  that  fraudulent  prac- 
tices of  the  department  resulted  In  the  pat- 
ent being  issued  to  the  wrong  party,  nor 
does  the  petition  point  out  by  any  direct 
averment  any  misconception  of  the  facts  or 
any  errors  of  law  in  the  department's  de- 
dalon  awarding  the  land  to  the  defendant  in 
error. 

In  Bell  y.  Mitchell.  39  Okl.  544.  136  Pac. 
1136,  it  Is  said: 

"It  is  the  law  that  where  the  department  has 
erred  in  a  matter  of  law,  or  the  losing  party  be- 
fore tbe  department  had  fraud  practiced  upon 
him,  or  the  department  has  coounltted  such  gross 
error  that  its  finding  of  fact  practically  amounts 
to  fraud,  its  action  is  not  final  and  condusive 
upon  the  court,  and  that  the  party  who  had  been 
wronged  by  its  action  may  obtain  relief.  Rector 
V.  Gibbon,  111  U.  S.  276,  4  Sap.  Ot  605,  28 
Ia  Ed.  427  i  James  t.  Oennanla  Iron  Co.,  107 
Fed.  597,  46  0.  C.  A.  476:  Garrett  v.  Walcott, 
25  Okl.  674,  106  Pac.  848.  But  the  action  of 
the  department  in  its  decision  in  contest  cases 
should  not  be  set  aside  or  disturbed  for  slight 
reasons,  or  merdy  because  of  a  preponderance 
of  tbe  evidence.  See  Quinby  t.  Conlau,  104  U. 
S.  420,  26  L.  Ed.  800.  The  Commission  to  the 
Five  Civilized  Tribes  waa  vested  with  authority 
to  hear  contests  and  to  determine  conflicting 
rights  of  applicants  to  allot  land  in  the  Indian 
Territory,  and  it  Is  only  in  exceptional  cases, 
and  under  unusual  and  eztraordmary  circum- 


stances, that  the  action  of  the  depaitmeDt  sbonli 

be  disturbed." 

As  the  purchase  of  tbe  ImtiroTementB  from 
Fugate  waa  made  In  1906,  we  are  at  a 
loss  to  understand  why  tbe  act  of  Congress 
approved  March  2,  1907,  was  incorporat- 
ed In  the  petition,  or  how  said  act  applies 
in  this  case. 

There  are  no  exceptional,  unnsnal,  or  ex- 
traordinary circumstances  averred  In  the  pe- 
tition why  "tbe  action  oi  tbe  deipartment  In 
this  case  should  be  disturbed." 

Again  tbe  contention  of  the  plaintiff  of  bia 
right  to  have  impressed  upon  tbe  land  in 
question  a  trust  is  predicated  upon  an  un- 
tenable premise  "that  the  plaintiff  by  tbe 
purchase  of  tbe  improvements  made  by  Fa- 
gate  upon  said  land  secured  a  preferential 
right  to  select  the  land  in  controversy  as  an 
allotment,  for  tbe  reason  that  B^igate  did 
not  have  such  preferential  right  whidk  be 
could  transfer  to  the  plaintiff." 

Because  of  the  fiillnre  of  tbe  plaintiff  to 
point  out  in  bis  petitiMi  by  proper  nver- 
ments  any  "gross  mistake  of  fact,  or  mls- 
applicatl(«  of  law  by  tbe  Secretary  of  tbe 
Interior,"  tbe  court  did  not  err  in  anstalnp 
ing  the  demurrer  to  tbe  petition  apon  th« 
ground  "that  it  did  not  state  a  cause  ot  a<^ 
tlon." 

This  cause  Is  afflraed. 

PEB  CUBIAH.    Adopted  in  wbola 


EMYAHTUBBY  v.  STATE.     (Mo.  A-2860.) 

(Criminal  Oourt  of  Appeals  of  Oklahoma.  Jan. 
26,  19ia) 

(Sytlabut  by  the  Oowrt.) 

1.  Bapk  4=936(9,  02(1)  —  BLEMsnn  or  Or- 
raiTSB— Pboof. 

That  the  prosecutrix  was  not  the  wife  of 
the  defendant  must  be  alleged  and  proved  as  an 
essential  ingredient  of  the  crime  of  statutory 
rape,  but  this  fact  may  be  proved  by  facts  and 
circumstances  in  evidence  from  which  the  con- 
clusion may  be  drawn,  and  direct  and  positive 
testimony  is  not  necessary. 

2.  Rape  «=>52(l)— Dbqkd— Sufficibnct  or 

EVIDBNOE. 

In  a  prosecution  for  statutory  rape,  the  er- 
idence  considered,  and  AeM  suffident  to  sustain 
the  verdict  of  guilty  of  rape  in  tbe  second  d» 

gree. 

Aj;^>eal  from  District  Court,  Marshall 
County;  Jesse  M.  Hat<Aett,  Judge. 

J<dm  Bmyahtnbby.  alias  John  Wallace, 
was  convicted  of  rape  la  tbe  secrad  degree, 
and  he  appeals.  Afflimed. 

Cbas.  A.  GoaUey  and  F.  B.  Kennamw, 
both  of  Madlll,  ftor  plaintiff  in  error.  S.  P. 
Freellng,  Atty.  Qen..  and  B.  McMUIan^  Aast: 
Atty.  Oen.,  for  the  Stat& 

DOYLE.  P.  J.  Plaintiff  In  error,  herein- 
after called  the  defendant,  was  omvicted 
In  the  District  Court  of  Marshall  county 
of  the  crime  of  rape  In  the  second  degree^ 
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and  bis  pnnlBhmcnt  yrtm  flxed  st  lmprls<Ht< 
meat  In  Uie  penitentiary  for  the  term  of  two 
years.  He  appeals  from  tbe  Jodgmaikt  ren- 
dered In  pursuance  of  the  verdict. 

Tb&  iof  ormation  charges  that  John  Slmyah- 
tubby,  alias  John  Wallace,  did  In  said  county 
and  state  on  or  about  the  day  of  Janu- 
ary, 1915,  cMnmlt  the  crime  of  rape  upon  the 
person  of  Nlde  Tj  ubby,  a  female  person  under 
tbe  age  of  X6  years,  to  wit,  14  years  of  age, 
and  not  tbe  wife  of  said  defendant,  who 
was  then  and  there  ,a  male  person  over  and 
above  the  age  of  18  years.  It  appears  frran 
the  rectHTd  that  the  prosecatrli  and  the  de- 
fendant are  full-blood  Indians,  and  at  the 
time  the  act  of  sexual  intercourse  by  tbe 
defendant  with  the  proeecutlog  witness  la 
alleged  to  have  been  committed  she  lived  at 
tbe  home  of  her  mother,  about  a  mile  south 
of  the  town  of  McMillan,  In  Marshall  county. 

The  principal  question  presented  upon  the 
record  Is  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.  The  evidence  In  the 
case  was  substantially  as  follows: 

C.  A.  Bums,  the  first  witness  for  the  state, 
testified  that  he  had  known  himi  for  ^bont 
12  years ;  that  he  was  about  22  or  23  years 
of  age ;  that  he  was  acquainted  with  Nide 
Tyubby,  and  she  was  born  In  Hay,  1900. 
Gilbert  Plcklns  testified  that  the  prosecutrix, 
Nlde  Tyubby,  was  his  niece,  and  that  her 
age  was  14  years;  that  he  had  known  the 
defendant  about  15  years,  and  his  age  was 
22  or  23  years ;  that  he  was  a  married  man. 
Mrs.  Gilbert  Pickens  testified  that  the  pros- 
ecutrix was  the  daughter  of  her  sister,  and 
her  Age  was  14  years ;  that  the  prosecutrix 
was  the  defendant's  sister-ln-law,  and  the 
prosecutrix's  mother  was  the  wife  of  Arch 
Wallace,  a  brother  of  the  defendant;  that 
the  prosecutrix's  baby  was  bom  In  Augfust, 
1915.  The  prosecutrix  testified  that  the  de- 
fendant was  the  fatber  of  her  baby ;  that  she 
lived  with  her  mother,  Mra  Arch  Wallace, 
and  the  defendant  visited  there,  and  on  two 
or  three  occasions  he  came  to  her  pallet 
where  she  was  sleeping,  and  each  time  had 
sexual  Intercourse  with  her,  and  th#t  be  was 
the  father  of  ber  baby.  This  was  all  the 
evidence  in  the  case. 

The  first  contention  of  counsel  for  tbe  de- 
fendant Is  that,  "The  state  failed  to  prove 
by  any  competent  testimony  that  the  defend- 
ant was  over  the  age  of  18  years."  It  Is 
sufllclent  to  say  that  tiie  contention  Is  wholly 
destitute  of  merit. 

[1]  The  next  contention  is  that  "the  state 
failed  to  prove  that  the  prosecuting  witness, 
Nlde  Tyubby,  was  not  the  wife  of  the  defend- 
ant" It  is  true  there  is  no  direct  testimony 
that  the  prosecutrix  was  not  the  wife  of 
the  defendant,  but  it  was  shown  that  tbe 
prosecutrix  at  the  time  a  dilld  undo-  tbe  age 
of  14  years  waa  IlTing  with  her  mother,  and 
bearing  ber  maldra  nam&  We  think  tbat 
the  facts  and  circumstances  In  evidence  In- 


dicate beyond  questitm  that  the  proeecntrix 
was  not  tbe  wife  of  the  defendant. 

In  the  case  of  Brenton  v.  Territory,  16 
Okl.  e,  78  Paa  83,  6  Ann.  Cas.  769,  the  court 
said: 

"One  of  tbe  material  averments  necessary  to 
be  proved  by  tbe  territory  is  that  the  proseeu- 
trlz  waa  not  the  wife  of  tbe  defeDdaot.  It  ia 
not  necessary  that  such  averment  shall  be  prov- 
ed by  direct  and  positive  testimony.  Any  facts 
and  circumstances  in  evidence  from  which  the 
jurors  were  satisfied  beyond  a  reasonabla  doubt 
that  die  was  not  his  vnfe  were  suflQdent." 

It  Is  also  urged  that  there  Is  a  fatal  vari- 
ance between  the  allegatl(ms  of  the  Informa- 
tion and  the  proof;  in  tbat  it  Is  alleged  the 
rape  was  committed  upon  tbe  person  of  Nlde 
Tyubby,  while  the  record  shows  the  prosecu- 
trix testified  as  follows:  "Q.  Your  name  Is 
Blary  Anoatubby?  A.  Yes."  It  appears  that 
all  the  other  witnesses  testified  tbat  the  prose- 
cutrix's name  Vas  Nlcie  Tj'ubby,  and  no  ques- 
tion was  raised  as  to  the  Identity  of  tbe  pros- 
ecutrix in  the  court  Iselow.  The  question  was 
not  raised  by  request  for  an  instruction,  nor 
was  It  raised  In  the  motion  for  a  new  trial, 
and  is  raised  for  tbe  first  time  in  this  court. 

[2]  Only  prejudldal  errors  raised  by  ex- 
ceptions reserved  require  a  new  trial,  and 
It  Is  only  when  we  are  satisfied  that  the 
verdict  was  contrary  to  law,  or  to  the  evi- 
dence, or  that  Injustice  has  been  done,  that 
we  are  permitted  to  reverse  a  conviction, 
whether  or  not  an  exception  has  beoi  taken 
In  the  trial  court  . 

After  a  careful  examination  of  tbe  rec< 
ord  our  conclusion  in  this  case  is  tbat  the 
verdict  was  in  accordance  with  the  evidence^ 

Finding  no  prejudicial  error  In  the  record, 
the  Jwtemeoit  appealed  from  la  affirmed. 

ABMSXBONO  and  MATSON,  IJ.,  coDcur. 


THOMPSON  V.  STATE.  (No. 

'  (Oriminal  Court  of  Appeals  of  Oklahoma. 
Jan.  26,  1918.) 

(BfOaiiM  by  Ma  Otmrt.) 

IltTOZICATIIfO  LiQUOBS  •s»286(4)— Pbxncipal 
— Statdth— EVXDBnCB. 
To  constitute  one  a  party  to  a  crime  under 
section  2104  K.  L.,  it  is  necessary  that  such 
person  either  commit  the  crime  himself  or  aid, 
abet,  or  counsel  Its  commission.  For  facts 
which  fail  to  disclose  guilt  under  this  rule  see 
opinion. 

Api>eal  from  County  Court,  Bryan  County; 
J.  L.  Rappolee,  Judge. 

Charley  Thompson  was  convicting  of  vio- 
lating tbe  prohibitory  liquor  law,  and  he 
appeals.  Reversed,  and  remanded  for  a 
new  trial. 

George  Trioe,  of  Ooalgate,  for  plalntlfl  In 
error.    8.  P.  Freellng,  Atty.  Gen.,  and  B. 

McMillan,  Asst  Atty.  Gen.,  for  the  State. 
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ARMSTRONG,  J.  The  plaintiff  In  error, 
Charley  Thompson,  was  charged  In  the  coun- 
ty coart  of  Bryan  county,  Jointly  with  G. 
T.  Hazletiue,  William  Hnddart,  and  Gordon 
Gregg,  with  unlawfully  conveying  Intoxicat- 
ing liquors  from  one  place  in  Bryan  county, 
Okl.,  to  another  place  therein,  and  upon  con- 
viction by  a  Jury  was'  adjudged  to  pay  a  fine 
of  1150  and  serve  a  term  of  60  days  in  the 
county  Jail.  The  appeal  is  as  to  Thompson 
only. 

It  appears  from  the  evidence  Introduced  on 
behalf  of  the  state  that  Hazletlne  was-  engag- 
ed In  transporting  Intoxicating  liquors  from 
Dallas,  Tex.,  to  a  point  near  Caddo,  In  Bryan 
county,  Okl.,  for  one  Oscar  Moon,  who  lived  at 
Coalgate,  and  was  engaged  In  the  Illicit  sale 
of  intoxicating  liquors  at  that  place;  that 
Moon  was  In  the  habit  of  sending  a  wagon 
and  team  to  meet  automobiles  furnished 
and  driven  by  Hazletlne  and  his  employ^ 
at  a  point  near  Caddo  in  Bryan  county;  that 
Gregg  was  in  the  employ  of  Hazletlne;  that 
Huddart  was  a  regular  employs  of  Moon. 
Moon  had  paid  Hazletlne  for  bringing  the 
whisky  to  the  place  where  it  was  seized.  The 
payment  was  made  by  checks  signed  by  Moon 
which  were  delivered  by  Huddart  in  per- 
son. These  checks  were  Identified  by  Hud- 
dart and  Introduced  In  evidence  In  the  case. 

Thompson  appears  to  have  been  employed 
occasionally  by  Moon  or  Huddart,  and  made 
the  trip  in  question  to  a  point  near  Caddo  in 
a  wagon  In  company  with  Huddart.  Upon 
reaching  the  vicinity  of  Caddo  in  the  after- 
noon, Huddart  left  Thompson  and  the  wagon, 
walked  to  Caddo,  and  took  a  train  to  Denl- 
eaa,  Tex.,  where  he  met  Hazletlne  and  Gregg. 

The  violation  of  the  prohlUtory  Uqnor 
law  out  of  which  this  prosecution  arose  oc- 
curred in  November,  1916.  Upon  this  occa- 
irion  Hazletlne  and  Gr^g.  who  lived  at  Deni- 
son,  Tex.,  went  to  Dallas,  Tex.,  about  the 
1st  of  November,  and  secured  between  90 
and  100  gallons  of  whisky  and  brought  It 
to  Denlson  in  two  Vord  automoMles.  They 
were  met  at  Denlson  by  Huddart  The  three 
drove  in  automobiles  to  a  point  near  C!add<s 
and  were  followed  by  (Hfflcers  of  Bryan  coun- 
ty. When  they  arrived  at  a  point  where  the 
wagon  and  team  driven  by  Huddart  and 
Thompson  from  Coalgate  was  camped  for  the 
night,  they  began  to  unload  the  whisl^y  on- 
to the  ground.  One  or  two  cases  bad  been 
placed  In  the  wagon.  The  officers  came  up 
and  arrested  them  while  they  were  engaged 
In  unloading  and  reloading  the  whisky.  Haz- 
letlne, Huddart,  and  Gregg  were  doing  the 
work.  Thompson  was  asleep  in  the  wagon, 
and  according  to  the  officers  had  taken  ho 
part  in  the  transaction.  He  was  awakened 
and  taken  into  custody,  however,  and  a 
charge  was  filed  Jointly  against  the  entire 
party. 

There  is  no  proof  offered  which  In  any 
way  connects  Thompson  with  the  transpor- 
tation of  the  whisky  from  Denlson,  Tex.,  to 


the  point  where  It  was  being  loaded  into  the 
wagon,  nor  that  he  was  In  any  wise  interest- 
ed ther^. 

The  entire  record  Is  sll«it  as  to  any  af- 
firmative act  or  utterance  on  ttie  part  of  the 
plaintiff  in  error,  Thompson,  that  in  any 
way  Indicates  that  he  had  assisted,  aided, 
or  abetted  in  the  offense  for  which  he  was 
convicted. 

The  only  assignment  of  error  that  we  shall 
discuss  Is  based  upon  the  proposition  that 
the  proof  fails  to  connect  the  defendant 
with  the  commission  of  the  offense  charged, 
and  that  the  verdict  is  therefore  contrary 
to  the  law  and-  the  evidence. 

The  state  relies  upon  the  provii^<ms  of 
section  2104,  {R.  L.,  to  sustain  Uiis  conviction. 
This  section  Is  as  follows: 

"All  persons  concerned  in  the  commission  of 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constitut- 
ing the  offense,  or  aid  and  abet  in  its  commis- 
sion, though  not  present,  are  principals." 

We  are  of  opinion  that  the  proof  disclos- 
ed by  the  record  does  not  bring  the  plaintiff 
In  en-or  under  the  provisions  of  this  section 
of  the  statute  as  construed  by  this  court  In 
Moore  v.  State,  4  OkL  Cr.  212.  Ill  Paa  822. 
In  the  Moore  Case  It  is  said: 

"To  cimstitute  one  a  party  to  a  crime  under 
this  statute,  it  is  necessary  that  such  persm 
be  concerned  in  the  commission  of  the  offense, 
that  IB,  that  he  either  commit  it  or  aid  or  abet 
in  its  commiasioQ ;  and  it  is  not  sufficient  that 
he  merely  acquiesced  therein.  Consenting  and 
acquiescing  are  mere  mental  acts,  which,  unlris 
c(Hnmunicated  to  the  perpetrator  of  t^e  offense, 
in  no  manner  aid  or  abet  bim  in  its  perpetra- 
tion. To  be  concerned  in  the  commisaion  of 
crime,  one  must  either  commit  th'e  crime  him- 
sel,  or  procure  it  to  be  done,  or  aid  or  assist, 
abet,  advise,  or  encourage  Its  commission.  But 
a  mere  mental  assent  to  or  acquiescence  in 
the  c<HnmiBBion  of  a  crime  by  one  who  did  not 
procure  or  advise  its  perpetration,  who  takes  no 
part  therein,  gives  no  counsel,  and  utters  no 
word  of  encouragement  to  the  perpetrator,  bow- 
ever  wrong  morally,  does  not  id  law  constitate 
Bueh  a  persui  a  participant  in  the  crim&" 

The  facta  disclosed  dearly  indicate  to  our 
mind  that  Thomprnm  fnlly  Intmded  to  con- 
vey the  whisky  In  question  from  the  point 
near  Caddo,  In  Bryan  county,  where  It  was 
ddttvered.  to  Coalgate  In  Coal  county,  Okl., 
but  tbe  officers  made  the  arrest  at  an  Inop- 
portune time  to  fasten  the  guUt  on  him  as  to 
the  transportation  of  the  liquor  from  Denl- 
son, Tex.,  to  the  point  where  It  was  deliv- 
ered. Since  the  state's  testimony  indicates- 
dearly  that  this  part  of  the  work  was  done 
by  Hazletlne  and  his  employta,  and  was  not 
participated  In,  directly  or  Indirectly,  by 
Thompson,  the  conviction  cannot  be  sus- 
tained. 

The  criminal  laws  cannot  be  made  to  pun- 
ish a  person  for  criminal  Intent  unexpressed 
by  any  action,  but  can  only  be  made  to  punish 
his  criminal  act  done  by  himself  or  another 
who  Is  Influenced  to  do  the  same  by  him  or 
counseled,  aided,  or  abetted  In  doing  sudi 
a<^  by  him.   Itie  Intent  may  have  existed. 
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and  DO  doubt  did,  but  the  act  had  not  been 
accomplished  at  the  time  of  the  arrest 
.  The  Jodgmat  la  reversed,  and  tbe  cause 
remanded,  with  directions  to  grant  &  new 
trIaL 

DOYLB,  P.  J.,  and  MATSON,  ooncar. 


JAMES  T.  STATE.   (No.  A-2678.) 

(Oriminal  Court  of  Appeals  of  OUahoma. 

Jan.  26,  1918.) 

fSyJlaJnu  bj/  the  Court.) 

1.  Homicide  «=>309(4)— Instruction— Mas- 

BLAUQHTBB  IN  FiBSI  DBOBEE— EVIDENCE. 

On  a  trial  for  murder,  where  tbe  evidence, 
however  Blight,  would  warrant  the  jury  in  Re- 
turning a  verdict  for  manslaughter  in  the  first 
degree,  it  ie  the  duty  of  the  trial  court  to  in- 
struct the  jury  on  the  law  of  manslaughter  in 
tha  first  degre& 

2.  Homicide  «=9282— Question  fo*  Jubt— 
Mansuluohteb  in  First  Deobee. 

In  a  prosecution  for  murder,  evidence  con- 
sidered, and  to  justib  the  sabmissioQ  to 
the  juTY  of  the  question  whether  the  defwdant 
was  ruilty  of  manslaaghter  in  the  first  degree. 

Appeal  from  District  Court,  Wagtmer  Coun- 
ty ;  K.  P.  De  Graffcnreid,  Judge. 

S.  T.  James  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

B.  A.  Summers  and  O.  A,  Summer,  both  of 
WaKoner,  B.  P.  Rhfta,  of  Porter,  and  J.  S. 
Dickey,  Jr.,  of  Wagoner  (Q.  W.  P.  Brown,  of 
Muskogee,  of  counsel),  for  plalntlfl  In  error. 
S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMUlan, 
Asst  Atty.  Gen.,  tax  the  State. 

DOYLE,  P.  J.  The  plalntlfT  in  error,  here- 
inafter called  the  defendant,  was  tried  In  the 
court  below  upon  an  Information  charging 
that  in  Wagoner  county,  on  or  about  the  26th 
day  of  May,  1916,  S.  T.  James,  the  defendant, 
did  kill  and  murder  one  Lee  Roberta,  by 
shooting  him  with  a  pistol.  The  Jury  return- 
ed a  verdict  of  man^aughter  In  the  first  de- 
gree, but  failed  to  fix  the  panlahmoDt,  By 
the  judgment  of  the  court  he  was  sentenced 
to  imprisonment  In  the  penitentiary  for  the 
term  of  12  years,  and  be  has  appealed  from 
the  judgment. 

Counsel  for  the  defendant  contend  that  the 
evidence  did  not  warrant  a  conviction  for 
manslaughter  in  the  first  degree,  and  that 
this  degree  of  b<xniclde  should  not  have  been 
submitted  to  the  jury  for  consideration. 

The  evidence  shows  that  the  deceased  and 
tbe  defendant  were  n^^roes ;  that  Lee  Rob- 
erts lived  with  his  parents  In  the  town  of 
Tallahassee,  and  the  defendant  lived  on  a 
fann  about  two  miles  distant;  that  about 
daylight  on  tbe  m<»ning  of  tbe  tragedy  the 
defendant  aRjeared  at  tbe  home  of  the  de- 
ceased and  shot  him  three  or  four  times ;  that 
dtatb  was  Instantaneous.  Tbe  mother  of 
tbe  deceased  testified  that  about  dawn  that 


moniing  the  d^bndant  entered  thefar  borne 
and  instantly  fired  several  shots  at  her  son, 
who  was  sltttiig  on  a  cbair  putting  on  his 
shoes;  that  be  mm  holding  up  his  hands 
when  the  fatal  shot  was  fllred;  that  she  said 
to  the  defendant,  "What  did  yon  kill  my  baby 
fori"  and  be  answered,  **He  Insulted  my 
wlfa"  The  fatber,  slater,  and  Inother  ta  law 
of  the  deeeased  testlfled  ttut  tb^  was  no 
weapcm  In  the  room  at  tha  time.  Dr.  Minor 
testified  that  he  heard  the  shots  and  reached 
the  place  of  tbe  bomldde  within  20  minntea; 
that  tbe  body  was  lying  on  the  floor;  that  one 
shot  bit  the  elbow,  one  Qie  shoulder,  and  the 
tataX  shot  was  In  tbe  breast. 

The  defense  sooght  to  be  made  was  that  tbe 
killing  was  Jostlflafale  In  stilf-defense.  The 
defendant  testified  that  he  was  bom  In,  Ala- 
bama about  50  years  ago,  and  had  lived  in 
Oklahoma  about  4  years;  that  be  was  a 
preacher  and*  farmer,  and  for  a  short  time 
was  in  the  mercantile  business  at  TuUabaa- 
see;  that  on  the  Saturday  preceding  tbe 
homicide  the  deceased  asked  bim  it  he  was 
going  to  Coweta,  and  he  told  him  he  was 
going  there  to  preach  tbe  next  day,  and  on 
tbe  Wednesday  morning  followlag,  about  8 
o'clock  his  wife  told  him  that  tbe  deceased 
came  to  their  room  on  Sunday  morning  and 
drew  a  revolver,  and  by  force  had  interconrse 
with  her;  that  be  called  his  son  Into  tbe 
room,  and  all  three  had  a  conversation  as  to 
what  was  best  to  do,  and  his  son  suggested 
that  he  would  go  and  talk  the  matter  over 
with  Lee  Roberts  and  have  him  leave  the 
country,  and  he  said,  "No,"  that  she  was  not 
his  mother  and  he  would  go  himself;  that 
they  hitched  up  a  buggy,  and  when  he  start- 
ed to  get  in  his  son  said  this  man  carries  a 
pistol,  and  "You  had  better  go  prepared"; 
tliat  he  got  his  pistol  and  drove  to  TuUabas- 
see  to  see  Lee  Roberts  and  let  him  know  that 
he  must  leave  the  country ;  that  he  called  at 
the  door  and  Lee  Roberts  told  bim  to  come 
in,  and  he  went  in  and  told  Roberts  he  called 
to  see  him  about  his  assault  upon  hts  wife; 
that  Roberts  got  up  and  grabbed  a  pistol  from 
the  table,  and  he  shot  Roberts  through  the 
arm,  and  kept  on  shooting  him  until  he  fell; 
that  he  shot  him  because  he  knew  his  own  life 
was  In  great  danger.  It  appears  that  the 
defendant's  wife  was  a  young  woman  about 
25  years  of  age. 

The  defendant's  son,  Turner  Roberts,  testi- 
fied that  he  was  21  years  old;  that  Lee  Rob- 
erts was  often  about  his  father's  place  of 
business  In  Tullabassce,  and  he  heard  him 
ask  his  father's  wife  an  unfair  question, 
and  heard  bim  say  that,  "If  she  meant  to 
tell  her  husband  he  would  always  be  prepar- 
ed, and  If  he  beat  him  shooting  It  was  all 
right";  that  the  pistol  his  father  carried 
with  him  that  morning  was  a  38  Colts  auto- 
matic. R.  L.  Grani^er  testified  that  he  was 
agent  at  Tallahassee  for  the  Missouri,  Kan- 
sas &  Texas  Railroad,  and  about  30  minutes 
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after  tbe  BhooUng  be  wns  in  Qie  room  -vhere 
Lee  Boberts'  body  was  lying  on  tbe  floor,  and 
be  thought  he  saw  a  pistol  there  on  the  table. 

Several  witnesses  testified  that  they  knew 
the  general  reputation  of  the  defendant  for 
peace  and  quiet,  and  that  it  was  good.  In 
rebuttal  numerous  witnesses  testified  that 
they  were  present  In  the  room  shortly  after 
the  killing  occurred,  and  did  not  see  any  pis- 
tol there.  Lodns  Leathers  testified  that  be 
was  city  marshal  of  Tnllahassee,  and  the 
inomlng  of  the  killing  he  heard  the  defendant 
remark  that  Lee  Roberts  had  insulted  his 
wife,  and  that  she  bad  told  him  all  about  It 
tbe  night  before,  and  he  Just  went  and  killed 
him.  Jack  McCuUongri  testified  that  he  was 
deputy  thei-iff,  and  had  known  the  defendint 
two  or  three  years,  and  that  on  Monday  morn- 
ing before  the  killing  he  met  him  in  the  town 
of  Porter  and  talked  with  him,  and  the  de- 
fendant said  that  Lee  HobertS  came  to  his 
house  in  his  absence  and  made  an  i^nmoral 
talk  to  his  wife  and  be  had  about  made  up 
his  mind  to  kill  him ;  that  be  told  bim  the 
Bible  says,  "Thou  shall  not  kill,"  and  he  said, 
"What  God  has  joined  together  let  no  man 
put  asunder,"  and  that  the  law  would  give 
Mm  the  right  to  protect  bis  family ;  that 
Wednesday  morning  he  got  word  by  telephone 
of  the  killing,  and  started  after  the  defend- 
lUit,  and  met  htm  drirlnfr  along  the  road  with 
his  wife  In  the  buggy.  The  defendant  told 
him  why  he  shot  Roberts,  but  did  not 
say  auytblng  about  Roberts  having  a  pistol. 

[1 ,  2]  The  court  in  the  instructions  glvei  to 
the  Jury  submitted  the  issue  of  murder,  man- 
slaughter In  the  first  degree,  and  the  law  of 
Justifiable  homicide  in  self-defense.  It  does 
not  ap[>ear  from  the  record  that  any  Objection 
was  made  or  exceptions  reserved  to  any  of 
tbe  Instructions  given.  Taking  the  evidence 
relied  upon  by  the  defendant  to  be  true,  we 
think  that  It  waa  legally  InsulHclent  to- show 
justification.  Upon  bis  own  testimony  the 
defendant  was  guilty  at  least  qf  manslaugh- 
ter in  the  first  d^ree.  Tills  being  so,  the  In- 
structions considered  as  a  whole  were  more 
favorable  to  tbe  defendant  than  the  law  re- 
quired. In  a  prosecution  for  murder  the 
conrt  should  submit  the  case  to  the  Jury  for 
confilderntlon  upon  every  degree  of  homicide 
which  the  evidence  In  any  reasonable  view 
of  it  suggest,  and  if  the  evidence  tends  to 
prove  different  degrees,  the  law  on  each  de- 
gree which  the  evidence  tends  to  prove  should 
be  submitted  to  the  jury.  It  Is  true  that  the 
evidence  tending  to  show  that  the  crime  com- 
mitted was  manslaughter  In  the  first  degree 
Is  very  weak  and  unsatisfactory;  however, 
tbe  court  was  right  In  Its  snbxnis^jiou  of  man- 
slaughter in  the  first  degre.  In  numerous 
cases  this  court  has  held  that  were  the  In- 
structions in  a  homicide  case  submitting  the 
lesser  degrees  of  homicide  are  not  objected  to 
or  exceptions  taken  thexeto,  tbe  defendant  li 
bound  by  them. 


After  a  careful  examination  we  find  no 
prejndldal  error  in  tbe  record,  and  we  an 
of  the  opinion  that  the  d^endunt  had  ft  fair 
and  Impartial  trial  The  judgment  of  case- 
vlctton  l0  therefore  affirmed. 

ABMSTSONO  and  HATSON,  JJ^  oonmr. 


HcDANIEL  V.  STATB.    (No.  A-2TgS.) 
(Oriminal  Court  of  Appeals  of  Oklahoma. 
Jan.  26,  1918.) 

(Svllabtu  by  ike  Omtrt.) 
CanaifAL  Law  e=>ivsQ{2)  —  Afpul  —  Rk- 

VERBAL. 

A  judgment  of  conviction  rendered  In  a 
trial  court  will  not  be  disturbed  on  appeal, 
when  there  are  facta  and  circumstances  tend- 
ing reasonably  to  support  the  condnsionB  of  the 
jury  and  tbe  jndnaent  of  the  court,  unless 
tbere  be  substantial  error  disclosed  by  the  pro- 
ceeding 

Appeal  from  District  Court,  Greer  Coon- 
ty ;  T.  P,  Clay.  Judge. 

J.  B.  SfcDanlel  was  coBvlcted  of  murder^ 
and  he  appeals.  Affirmed. 

Ew  M.  Stewart,  of  Mangum,  for  plaintiff  in 
error.  S.  P.  Fteellng,  Atty.  Gen.,  and  B. 
McMUUn.  Aast  Atty.  Gen.,  tot  tlu  State. 

ARMSTRONG,  J.  The  plaintiff  in  error. 
J.  B.  McDanlel,  was  convicted  at  tbe  Janu- 
ary, 1916,  term  of  the  district  court  of  Greer 
county,  on  a  charge  of  murder,  and  his  pun- 
ishment fixed  at  Imprisonment  In  the  state 
penitentiary  for  lif&  Xo  hrle&  have  been 
filed  in  this  cause  by  either  side,  and  no  ap- 
pearances made  for  oral  argument  on  the 
part  of  tbe  plaintiff  in  error.  The  cause  was 
therefore  submitted  on  the  record,  and  will 
be  reviewed  for  fundamental  error  only. 

The  Information  charges  the  plaintiff  la 
error  with  the  murder  of  his  wife,  Mollle 
McDanlel,  on  tbe  14th  day  of  October,  1815. 
The  proof  offered  on  behalf  of  the  state  was 
wholly  drcumstantlal.  During  tbe  night  of 
October  14th,  MolUe  McDanlel  was  found 
dead  In  bed.  She  was  sleeping  with  her  two 
children — a  girl  about  12  years  of  age.  and 
a  boy  about  9;  she  had  separated  from 
her  husband,  the  plaintiff  in  error,  and  had 
sued  for  divorce.  McDanlel  had  apparently 
been  In  the  railroad  service  In  tbe  car  re- 
pairing department,  and  lived  for  a  number 
of  years  In  Southern  California.  From  Cal- 
ifornia he  went  to  Oregon  and  engaged  in 
farming,  and  from  Oregon  be  moved  to  Greer 
county,  Okl  It  appears  that  he  traded  bis 
Or^on  land  for  a  farm  In  Greer  county ; 
that  his  experience  in  farming  in  Oregon  had 
been  expensive,  and  bis  finaocea  were  reduc- 
ed to  sadi  an  extent  that  he  could  not  move 
hia  family  to  Oklahoma  what  he  came; 
tbat  at  a  later  date  fnnda  were  secured  from 
a  brother  of  Mrs.  McDanlel  and  sent  to  her. 
She  then  came  to  Greer  county,  OkL  Some 
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hostile  telegrams  were  sent  by  tbe  plalntlfl 
In  error  to  Mrs.  McDanlel  before  sbe  left 
Oregoa  He  apparently  thought  that  she 
woQld  not  Join  him  In  Oklahoma  and  would 
refuse  to  lire  with  him  further.  When  Mrs. 
McDanlel  arrived  In  Oklahoma  she  telephon- 
ed to  her  husband,  tbe  platntllT  In  error, 
who  came  to  tbe  depot  after  her  and  the  two 
children.  From  this  time  until  the  death  of 
the  deceased,  It  seems  that  there  was  very 
little  peace  In  the  family.  The  proof  Indi- 
cates that  tbe  plaintiff  In  error  had  not  In- 
fireqnently  dioked  and  abnsed  bis  wife,  up- 
on one  occasion  Injuring  ber  more  or  less 
severely  and  tearing  her  wearing  apparel; 
that  a  few  days  prior  to  her  death,  ythsa  she 
had  filed  a  salt  for  divorce,  she  chafed  the 
plaintiff  In  error  with  theae  acts  of  mistreat- 
ment In  the  presence  of  the  sheriff  of  Greer 
county,  and  th^  were  not  denied  at  tbe 
time ;  that  upon  the  night  of  the  homicide, 
and  prior  Uiereto,  the  plaintiff  In  error  had 
endeavored  to  iiersuade  ids  wife  to  come 
back  and  live  with  him.  Sbe  had  aniform- 
ly  refuiied  to  do  so.  She  bad  refited  apart- 
ments In  a  bouse  near  to  tbe  home  formerly 
occupied  by  lier  and  the  plaintiff  In  error, 
and  had  moved  into  these  apartments  with 
the  children.  There  were  two  other  persons 
living  In  the  house  at  the  time.  Tbe  deceas- 
ed slept  In  her  room  with  her  two  children. 
McDaidel  arranged  with  persons  owning  the 
bouse  to  sleep  in  the  adjoining  room.  Tbe 
two  other  persona  who  occupied  the  premises 
were  away  from  home  on  the  date  of  the 
homicide.  Mrs.  McDanlel  apparently  knew 
that  they  were  to  be  away  that  nlgbt  and 
expressed  to  a  neighbor  great  fear  that  her 
husband  would  kill  her  before  the  night  had 
passed.  McDanlel  came  upon  the  premises 
before  time  to  retire  and  began  to  persuade 
bis  wife  to  return  and  live  with  him.  She 
declined  to  do  so  again  and  went  into  the 
room  where  he  slept  and  sat  and  talked  to 
him  for  some  time  and  finally  asked  him  to 
give  ber  the  shotgun.  He  refused  to' do  so 
at  first,  but  finally  took  the  shells  out  and 
gave  It  to  ber.  Sbe  took  it  and  went  Into 
ber  room,  fastened  the  door,  and  went  to 
bed.  She  bad  no  shells  herself.  Tbe  only  , 
other  shells  found  on  tbe  premises  were  In 
the  trunk  belonging  to  the  plaintiff  In  error 
and  were  locked  up.  The  two  sheila  he  took 
from  the  gun  at  the  time  he  gare  it  to  bis 
wife  were  retained  by  him.  When  tbe  body 
of  Mrs.  McDanlel  was  discovered  the  gun 
was  lying  beside  her  and  next  to  her  person 
under  tbe  covers.  A  string  had  been  torn 
from  the  lining  of  the  guilt  and  tied  around 
the  trigger  of  the  gun  and  tied  to  her  toe. 
The  charge  went  in  at  the  right  side  of  the 
neck  Just  below  the  jawbone  and  severed 
the  Jugular  vein  and  fractured  the  skull  in 
several  places.  The  pbysldan  tostlflett  that 
tbe  shot  ranged  Inward  and  upward.  Death 
was  probably  Instantaneous.  The  body  was 
lying  la  a  comfortable  position  on  the  left 


I  side.  One  of  the  was  slightly  drawn 
upward.  Tbe  little  boy  sleep'lng  with  ber 
was  lying  close  to  her  body,  and  the  Mood 
seems  to  have  saturated  bis  person  and  ap- 
parel. The  quilt  lying  over  tbe  persons  up- 
on the  bed  showed  powder  bums  on  the  out- 
side portion  or  the  top  of  the  same  when 
seen  by  witnesses.  The  gun  was  beneath 
this  quilt  and  other  items  of  cover.  There 
were  two  shells  In  the  gun,  only  one  of  which 
had  been  discharged.  There  appeared  to  be 
some  blood  stains  on  the  string  which  was 
tied  to  the  toe  of  the  deceased  and  to  the 
trigger  on  the  gun.  Numerous  ezperim«its 
were  made  with  the  gun*  and  the  string  for 
the  purpose'  of  determining  whether  or  not 
tbe  string  tied  upon  the  trigger  as  this  one 
was  when  found  would  pall  the  trigger  and 
discharge  the  gun.  The  first  effort  broke  tbe 
string  without  throiring  the  trigger.  Tbe 
second  effort  did  likewise,  and  all  efforts 
to  throw  tbe  tri^r  when  the  string  was 
tied  in  the  manner  it  was  found  to  be  when 
first  discovered  proved  fruitless  in  this  »• 
spect.  The  only  effort  whidi  succeeded  in 
throwing  the  trigger  was  to  change  the  man- 
ner In  which  it  was  tied  ao  as  to  -fasten  it 
upon  the  extreme  ptflnt  of  the  same,  in  which 
manner  the  trigger  was  thrown.  The  plain- 
tiff Jn  error,  testifying  in  his  own  behalf, 
denied  sbooUng  bis  wife,  and  said  that  he 
heard  a  nuAae  during  the  night  wliich  sound- 
ed like  a  window  had  ftllen ;  that  he  got  up 
and  went  Into  the  to(m  occupied  by  bis  wife 
and  two  dilldren;  that  he  discovered  that 
she  bad  been  shot;  that  he  made  no  outcry 
and  did  not  wake  the  childrai,  but  dressed 
In  a  different  suit  from  the  one  be  had  been 
wearing  and  went  to  call  some  nearby  neigh- 
bors; that  he  left  the  Uttle  boy  lying  in  his 
mother's  blood  and  the  little  girl  lying  at  the 
foot  of  the  bed  undisturbed,  and.  In  fact, 
did  not  wake  them  at  all.  When  tbe  neigh- 
bors who  were  notified  arrived  he  escorted 
them  Into  tbe  room,  removed  the  quilt,  and 
pointed  out  tbe  gun  and  the  manner  In  which 
It  was  fastened  to  tbe  person  of  tbe  deceas- 
ed. Upon  the  arrival  of  tbe  officers  the  next 
morning  they  discovered  the  fact  that  the 
gun  would  not  shoot  tied  as  It  was,  and  that 
tbe  deceased  bad  been  shot  by  a  gun  held  on 
top  of  the  quilt  covering  ber  person.  In- 
stead of  one  lying  tmder  tbe  quilt  The  the- 
ory advanced  by  the  defendant  was  that  the 
deceased  had  committed  auldde.  That  of 
the  state  was  that  tbe  plaintiff  in  error  had 
murdered  the  deceased. 

There  were  no  eyewitnesses,  and  tbe  case 
of  the  state  was  therefore  left  to  stand  up- 
on circumstantial  evidence.  We  have  read 
carefully  the  entire  evidence  in  tbe  record, 
and  while  It  Is  to  our  minds  not  overwhelm- 
ing, and  in  many  respects  more  or  less  un- 
satisfactory, yet  it  cannot  be  said  that  there 
Is  not  evidence  tending  reasonably  to  support 
tbe  findings  of  the  Jury. 

Under  the  uniform  holdings  of  this  court, 
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when  no  error  of  law  appears,  a  Judgment  of 
conviction  Is  not  reversed  where  there  are 
facts  and  ctrcumsrtances  tending  reasonably 
to  support  the  findings  of  the  jnry  and  the 
judgment  of  the  court.  The  record  Indicates 
clearly  that  the  trial  court  endeavored  to 
and  did  give  the  plalntlfT  In  error  a  fair  and 
Impartial  trial.  His  instructions  were  fair, 
and  all  issues  were  clearly  and  concisely  sub- 
mitted to  the  jury  in  an  Impartial  manner. 
Under  this  state  of  the  record  only  one  ques- 
tion arises,  and  that  is  whether  or  not  the 
verdict  of  the  Jury  is  contrary  to  the  evi- 
dence. If  it  Is  not,  no  reversal  can  be  had ; 
if  It  Is,  a  reversal  would  follow.  It  la  our 
opinion  that  there  are  many  facts  and  dr- 
cumstances  shown  by  the  record  and  Intro- 
duced by  the  state  which  are  not  incompati- 
ble with  the  Innocence  of  the  plaintiff  In  er- 
ror. There  are  other  facts  and  circumstanc- 
es, however,  which  are  Incompatible  with  his 
innocence.  The  more  one  reads  the  record 
the  more  thoroughly  be  becomes  Impressed 
with  the  guilt  of  the  prisoner.  It  was  the 
dnty  of  the  jury  at  the  trial  to  resolve  all 
doubts  in  favor  of  the  plaintiff  in  error  and 
to  find  him  guilty  upon  competent  evidence 
beyond  a  reasonable  doubt  The  charge  of 
the  court  told  them  that  all  tlie  facts  and 
dreumstances  proven  diould  not  only  be  con- 
sistent wltta  the  guUt  of  the  defendant;  but 
consistent  with  eacA  other  and  InconsiBtent 
with  any  other  reasonable  hypothesis  or  con- 
duslon  than  that  of  his  guilt  In  answer  to 
this  charge  and  many  others  expUdtly  de- 
fining the  rights  of  the  plaintiff  In  error,  the 
Jury,  who  saw  and  heard  the  witnesses  testi- 
fy and  who  were  given  aU  the  facta  and  dr- 
camstances  at  first  hand,  returned  a  verdict 
of  guilty,  and  fixed  the  pnnlsbment  at  life 
imprisonment  No  fundamental  error  Is  dis- 
closed by  a  most  careful  scmtinlaation  of  the 
record. 

It  therefore  follows  Qiat  the  judgment 
must  be  affirmed. 
Affirmed. 

DOTIiB,  P.  3.,  and  MATSON,  J.,  concur. 
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(Criminal  Gonrt  of  Appeals  of  Oklahoma. 

Jan.  26.  19ia) 

(8vlla1>u$  hy  the  Oomrt.) 

1.  CaiHiifAi.  Law  «t=»lia0(2)  —  Bkvibw  — 
Bhiet  and  Abouhent. 
Only  such  alleged  errors  will  be  considered 
by  this  court  which  are  snpported  in  the  brief 
of  counsel  for  plaintiff  in  error  by  argament 
and  the  dtation  of  authority.  It  is  not  suffi- 
dent  for  coonsel  merely  to  assert  that  error  has 
been  committed.  The  crowded  condition  of  this 
dodcet  predudea  the  court  from  searching  the 
record  for  error  or  the  books  for  authorities  in 
support  thereof. 
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2.  ConspxBAOT  ^a>4i,  4T  —  Oohoek  —  Bn- 

DENCB. 

The  least  degree  of  concert  of  action  or 
collusion  makes  the  act  of  one  conspirator  the 
act  of  all,  and  each  conspirator  is  liable  for  the 
8d  of  each  other  conspirator  done  in  pnrsu- 
ance  of  such  conspiracy.  Evidence  examined, 
and  held  sufficient  to  aopport  the  theory  that 
a  conspiracy  existed  between  appellant  and  one 
W.  to  unlawfully  secure  the  signature  of  one  T. 
O.  to  a  check  for  the  payment  of  money. 

3.  CnniiNAZ.  Law  «s»421<2)— Admission  or 
Testiuont  or  GoooNSPiRAToa  —  QuEsnon 

rOB  JUET. 

Where  the  court  permits  a  witness  to  testi- 
fy relative  to  a  transaction  between  himself 
and  one  W.,  an  alleged  coconspirator,  subce- 
uent  to  the  commission  of  the  offense  for  which 
efendaat  was  bdng  tried,  and  there  is  testi- 
mony to  the  effect  that  the  defendant  was  pres- 
ent at  the  time  this  conversation  took  place, 
such  testimony  was  suffident  to  authorise  the 
trial  court  to  admit  the  evidence,  although  de- 
fendant denied  be  was  present  on  said  occa- 
sion. Di^mted  qnestiona  of  fact  are  to  be  de- 
termined by  the  jury  under  proper  initnictioni 
by  the  court, 

4.  Ceiminal  Law  *=9ll89a).  1170(1),  U70% 
(5)  —  HABlfX.B8S  Bbbob—  ADMISSIOn  OB  Bz- 

•  CLU8I0N  OF  Evidence. 

The  admission  or  exclusion  of  testimony 
which,  in  the  light  of  subsequent  developments 
dnring  the  trial,  indicates  condusively  that  no 
injury  did  or  could  have  resulted  is  not  groiund 
for  reveAal  of  a  judgment 

5.  FAL6E  Pbetbnses  <s»26— SurgioiMWCT  or 
Imfobuation. 

Information  namlned,  and  Md  sufficient  to 
allege  the  crime  of  false  pretenses  with  soffl- 
dent  definiteness  and  clearness. 

Appeal  from  District  Court,  Adair  Ooant; ; 
John  H.  Pitchford,  Judge. 

F.  A.  Blanck  was  convicted  of  false  pre- 
tenses, and  sentenced  to  Imprisonment  In  the 
state  peoitenttary  for  a  term  of  two  years, 
and  he  appeals.  Judgment  aflirmed. 

-  W.  L  Curtis,  of  Salllsaw,  and  E.  B.  Ai^ 
nold,  of  Stllwdl,  for  plaintiff  in  error.  S. 
P.  Freellng,  Atty.  Gen.,  and  R.  McMillan, 
Asst  Atty.  Gen.,  for  the  Stat& 

MATSON,  J.  The  plaintiff  in  error  was 
convicted  in  the  district  court  of  Adair  coun- 
ty of  the  Clime  <A  false  pretenses,  based 
upon  substantially  tbe  following  focts: 

T.  E.  Wyly  and  tbls  plalntifl  in  error  were 
eacSk  engaged  In  tbe  real  estate  bustness  in 
the  city  of  Stilwell,  baling  their  re^ectlve 
offices  in  adjoining  bntldings  with  a  stair- 
way common  to  both  buildings  ascending  be- 
tween tbe  two.  They  were  not  partD««,  but 
frequently  engaged  in  business  deals  togeth- 
er, dividing  the  profits. 

Joanna  Charles  and  Thompson  C9iarles. 
being  respectively  tbe  widow  and  father  of 
John  Charles,  deceased,  were  the  sole  heirs 
to  bis  allotment-as  a  member  of  tbe  Cherokee 
Tribe  of  Indians.  Joanna  and  Thompson 
were  each  full-blood  Cherokees,  and  in  oi^ 
der  to  obtain  a  sale  of  these  Inherited  lands, 
It  was  necessary  to  obtain  the  ai^roval  of 
the  county  court  of  Adair  county,  in  which 
county  the  said  John  Charles  lived  and  died. 

It  appears  that  T.  E.  Wyly  <Atalned  Infnv 
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matlon  tiiat  John  Cbarles  was  dead,  and 
that  Joanna  and  Hiompson  Obarles  were  his 
sole  heire.  With  this  information  In  hand, 
he  undertook  to  procure  the  approval  of  the 
connty  court  of  Adair  county  to  a  sale  of 
said  lands,  and  agreed  with  the  heirs  to 
purchase  the  property  for  the  sum  of  $800, 
attorney's  fees  and  conrt  costs.  Be  empli^- 
ed  an  attorney  for  this  purpose  and  had 
started  the  proceedings  about  the  time  that 
this  plalntice  In  error,  F.  A.  Blandc,  learned 
of  John  caiarles'  death  and  of  the  proposed 
sale  of  his  lands.  Blauck  immediately  ap- 
proached Wyly  about  this  matter,  and  Wyly 
agreed  that,  If  he  would  gire  him  the  sum 
of  $90,  which  equaled  $1  per  acre,  and  pay 
all  the  court  costs  and  attorney's  fees  oc- 
casioned by  the  sale,  he  would  rtiinquish 
any  bid  he  intended  to  malie  on  the  land 
and  let  Blauck  buy  It.  Blanck  represented 
at  that  time  that  he  had  a  purchaser  for 
the  land,  and  It  appears  that  Blanck  was 
making  a  deal  for  one  Gre^  who  lived  at 
Wann  In  Washington  county,  near  where 
the  land  was  located.  Green  appeared  to  be 
representing  one  J.  W.  Reese  of  that  lo- 
cality, who  was  to  be  the  actual  purctiaser 
of  the  land.  It  appears  that  Reese  was 
willing  to  give  $18  an  acre,  or  a  total  of 
$1,620,  in  full  payment  for  the  90  acres  of 
land. 

It  was  the  purpose  of  Blanck  to  buy  this 
land  in  for  $800,  the  price  that  the  heirs  bad 
agreed  to  take  If  he  could  obtain  the  approv- 
al of  the  county  court,  to  pay  Wyly  $90,  and 
to  pay  all  attorney's  fees  and  court  costs, 
and  to  keep  for  himself,  for  putting  throu^ 
the  deal,  the  balance  that  would  be  left  out 
of  $1,620,  which  he  Intended  to  obtain 
from  Reese.  However,  this  arrangement  fell 
through.  On  the  date  that  the  land  was  ad- 
vertised for  sale,  Reese  attempted  to  get  Into 
communication  with  Blanck  by  long-distance 
telephone,  but  was  unable  to  make  the  con- 
nection. He  thereupon  called  up  the  judge 
of  the  county  court  of  Adair  county,  and 
asked  blm  If  It  would  be  too  late  to  put  in 
a  bid  on  this  land,  this  being  the  day  same 
was  set  for  sale.  The  county  judge  inform- 
ed him  that  It  would  not,  and  he  thereupon 
Informed  the  county  judge  that  he  desired 
to  bid  $1,620  for  the  land,  and  that  he  would 
wire  the  money  Immediately  to  the  first  Na- 
tional Bank  of  Sttlwell  to  the  credit  of  the 
connty  judge,  to  be  checked  upcm  if  be  was 
the  successful  bidder  In  the  sale. 

Before  the  hour  set  for  the  sale,  It  ap- 
pears that  the  plaintiff  In  error  learned  of 
the  fact  that  Reese  had  wired  this  money 
to  the  county  judge,  and  had  placed  a  bid 
upon  the  land.  This,  of  course,  necessitated 
his  making  other  arrangements  with  Wyly, 
and  he  immedlat^y  notified  Wyly  that  the 
deal  had  fallen  through,  that  Reese  had 
"pulled  a  bonehead"  by  Interpoalng,  with- 
out his  knowledge,  the  fnll  amount  that  was 
Intended  should  be  paid  for  the  land  by  no- 
tifying the  COTinty  judge  to  that  effect.  Wyly* 
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however,  was  not  to  be  denied,  nor  was  he 
discouraged,  by  the  collapse  of  Blanck's  ar- 
rangements. He  told  Blan(^  that  he  believ- 
ed, notwithstanding  the  fact  that  bis  deal 
had  ttHl&i  through,  that  he  could  get  the 
heirs  to  pay  a  commission  if  Blan^  would 
agree  to  let  him  use  Reese's  bid  for  that  pur- 
pose. This  Blanck  agreed  to  do,  and,  ac- 
cording  to  the  state's  case,  Wyly  by  repre- 
senting to  the  heirs  that  the  sale  could  not 
be  completed  unless  the  heirs  each  paid  him 
a  commission  of  $300  for  the  sale ;  that  the 
sale  would  be  stopped  and  they  would  get 
no  money.  By  this  means,  he  procured  a 
check  from  each  of  them  for  $300,  payable 
to  himself,  drawn  on  the  First  National  Bank 
of  Stilwell.  This  was  all  done  prior  to  the 
hour  of  the  sale,  but  on  the  date  of  the  sale, 
and  without  the  knowledge  of  the  county 
Judge  or  the  probate  attorney  of  that  dis- 
trict. The  sale  was  subsequently  approved, 
and  the  land,  sold  to  Reese  for  the  bid  of 
$1,620,  which  was  apparently  a  fair  value 
for  the  land,  but  not  the  total  appraised 
value  thereof,  which  Included  some  $225  of 
value  for  oil  and  gas  purposes.  However, 
the  county  judge  approved  the  sale  for  this 
amount,  and  the  probate  attorney,  after  In- 
vestigation, agreed  that  the  sale  on^t  to 
be  eonflrmed. 

Wyly  and  Blanck  placed  these  $300  checks 
In  possession  of  the  First  National  Bank  of 
Stilwell,  and  as  soon  as  the  heirs  brought  in 
their  checks  of  $810  each,  being  half  of  the 
price  paid  for  the  land,  to  said  bank,  they 
obtained  the  payment  of  the  $300  checks, 
and  Wyly  and  Blandc  dl^ed  the  money 
$300  each. 

Separate  trials  were  had,  and  Wyly  had 
been  convicted  some  time  prior  to  this  trial 
in  which  Blanck  was  convicted.  Numerous 
assignments  of  error  are  set  forth  In  the 
brief  of  counsel  for  plaintiff  In  error,  but 
we  deem  It  unnecessary  to  discuss  at  length 
each  and  every  of  these  assignments. 

[1]  Some  of  said  assignments  are  sui^rt- 
ed  by  neither  argument  nor  authority.  Coun- 
sel for  plaintiff  In  entor  assert  error,  but 
fall  to  put  their  finger  on  the  place  that 
hurts,  or  show  that  the  plaintiff  In  error  was 
Injured  by  what  Is  alleged  to  be  error.  This 
conrt  has  repeatedly  held  that  brlel^  of  coun- 
sel for  plaintiff  In  error  must  not  only  as- 
sert that  error  was  committed,  but  must 
specifically  point  out  the  error  and  support 
same  by  argument  and  authority.  The 
crowded  condition  of  this  docket  precludes 
the  court  from  searching  the  record  for  er- 
ror, or  the  books  for  authorities  in  support 
thereof. 

[2]  Among  other  things,  It  is  urgently  or- 
gued  that  the  evidence  Is  insufficient  to  sup- 
port the  conviction.  While  the  evidence  of 
the  existence  of  a  conspiracy  between  T.  E. 
Wyly  and  the  plaintiff  in  error,  F.  A. 
Blanck,  to  defraud  Joanna  and  Thompson 
Charles  Is  not  as  explicit  and  clearly  proven 
as  In  Bome  cases  her^x)f  ore  b^Swe  this  court. 
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yet  we  deem  same  aiUBclent.  The  plaintiff 
In  error  admits  Out  he  agreed  *wlth  W7I7 
that  they  ahould  endeavor  to  get  a  conunla- 
BUn  oat  of  these  Indians  for  the  sale  of  the 
land,  and  this  was  done  afta  they  both 
knew  that  the  bid  of  J.  W.  Beese  of  91.^ 
fbr  said  land  was  In  the  possession  of  the 
court.  Their  effort  to  secure  a  commission 
was  wrongful,  and  a  charge  unauthorised 
law,  as  they  both  well  knew,  and  the  fact 
that  Blauck  agreed  that  Wyly  Khould  secure 
said  commission  with  the  knowledge  that  the 
same  was  wrongful  and  unsupported  in  law 
as  against  these  foll-blood  Indians,  and  bis 
subsequent  partldpatton  In  the  proceeds  of 
such  an  act  was,  In  the  opinion  of  this  court, 
an  authwisation  for  Wyly  to  procure  said 
checks  In  the  manner  in  which  be  did,  and 
showed  cdmrly  a  collusion  between  the  two 
suffldent  to  sustain  and  support  the  theory 
that  a  conspiracy  existed.  Btanck  knew  that 
Wyly,  except  by  false  and  fraudulent  repre- 
soitatlons,  could  not  obtain  a  commission 
from  said  Indians.  The  entire  scheme  was 
conceived  in  Iniquity.  This  court  has  re- 
peatedly held  that  the  least  degree  of  con- 
cert of  action  or  collusion  makes  the  act  of 
one  conspirator  the  act  of  all,  and  each  con- 
spirator Is  liable  for  the  act  of  each  other 
con^lrator  done  in  pursuance  of  such  con- 
spiracy. Holmes  v.  State,  6  Okl.  Cr.  542,  119 
Pac.  430,  120  Pac.  300;  Ex  parte  Hayes,  6 
Okl.  Cr.  321, 118  Paa  600 ;  Wishard  v.  State, 
6  Okl.  Cr.  611,  115  Pac.  796 ;  Burns  v.  State, 
8  OkL  Or.  654,  129  Pac.  657;  Stockton  v. 
State,  5  Okl.  Or.  310, 114  Pac.  626  ;  2  Rice  on 
EWdence,  866,  8  333;  1  Greenleaf  on  .Evi- 
dence (13th  Ed.)  S  111;  Starr  v.  State,  6 
OkL  Cr.  460,  115  Paa  356. 

[3]  It  Is  also  contended  that  the  court 
erred  In  permitting  Joanna  Charles  and 
Thompson  Charles  to  teatlft^  In  detail  to 
statements  made  to  them  by  T.  E.  Wyly,  it 
having  been  first  shown  that  each  was  a  full- 
blood  Cherokee  Indian  and  speaks  only  the 
Cherokee  language,  and  that  the  conversa- 
tion with  the  said  Wyly  was  through  an  in- 
terpreter at  the  time  of  the  execution  of  the 
checks,  when  it  Is  claimed  that  the  false  pre- 
tenses were  made  upon  which  this  cwiTlc- 
tion  is  based,  without  showing  that  the  intez^ 
preter  was  dead  or  absent  from  the  county. 

We  deem  this  assignment  without  merit 
In  the  case  of  Terrapin  v.  Barker,  26  Okl. 
93,  109  Pac.  931,  the  Si^reme  Court  of  this 
state,  where  the  same  qnestlott  was  raised, 
held: 

"When  two  persons,  speaking  a  different  laa- 

Kage,  neither  of  whom  is  able  to  understand  the 
iguage  of  the  other,  voluntarily  use  a  third 
person,  who  uses  the  language  of  both  to  inter- 
pret between  them  their  conversations  relative 
to  a  business  transaction,  the  interpreter  is  to 
be  regard^^d  as  the  agent  of  each  to  translate 
and  communicate  what  he  says  to  the  other, 
and  admissioDS  or  statements  made  by  one  to 
the  otiier  through  the  interpreter  are  not  hear- 
say, and  the  party  to  whom  they  are  made  may 
testify  to  them," 


BBPOBTBB  (OkL 

Said  opinion  Is  fully  sunwrted  by  argu- 
ment and  nnmerona  authorities,  and  the  rule 
there  adopted  as  to  civil  cases  is  equally  ap- 
plicable in  criminal. 

It  Is  also  contended  tibat  the  cwrt  erred 
In  permitting  the  witness  Thompson  Ohaiies 
to  testify  relatlTe  to  a  transaetlon  whidi  is 
alleged  to  have  occurred  between  blm  and  T. 
B.  Wyly  snbseqnent  to  the  preliminary  trial 
In  this  case  without  first  showing  that  the 
defendant  F.  A.  Blanek,  was  in  stmie  way 
connected  with,  or  responsible  for,  said  con- 
versation, or  was  present  at  the  Ume  It  was 
made.  It  Is  admitted  tJiat,  ocmcemlng  the 
tmnsactUni  referred  to,  ^ompson  Charles, 
one  of  the  prosecuting  witnesses,  was  brought 
to  T.  B.  Wyly's  ofBce  frote  his  home  in  the 
country  In  the  conveyance  that  belonged  to 
F.  A.  BlaiM^  and  the  record  riiows  that  the 
witness  Ibompson  Charles  on  cross-examina- 
tion testified  that  F.  A.  Blanck  was  present 
in  Wyly's  office  on  the  occasion  tlut  the 
transaction  complained  about  took  place. 
This  testimony  was  sufficient  to  authorize 
the  court  to  admit  the  evidence.  Blandc  de- 
nied he  was  present  on  said  occasion,  and 
other  witnesses  said  they  did  not  remember 
whether  he  was  present  or  not  It  was  sole- 
ly a  question  of  fact  for  the  Jury  to  detCT- 
mine  whether  or  not  he  was  present. 

[4]  It  is  also  contended  that  the  court  err- 
ed in  refusing  to  permit  the  counsel  for 
plaintiff  In  error  to  cross-examine  the  states 
witness,  T.  E.  \vyly,  with  reference  as  to 
whether  or  not  there  was  any  agre^ent  or 
common  understanding  between  said  witness 
and  the  plaintiff  In  error  on  the  day  of  the 
sale  or  prior  thereto,  to  secure  the  execution 
of  the  check  upon  which  this  prosecution  \a 
based,  by  false  or  fraudulent  representa- 
tions to  the  prosecuting  witness,  Thompson 
Charles.  We  are  of  the  opinion  that  the 
court's  ruling  in  this  respect  was  erroneous, 
but  whatever  error  was  committed  was  cured 
by  plaintiff  In  error's  own  act  In  placing  said 
T.  E.  Wyly  upon  the  witness  stand  In  bis 
own  behalf;  said  Wylj-  testifying  fully  and 
favorably  to  the  plaintiff  In  error  in  respect 
to  said  matter.  In  Kogers  v.  State,  9  OU. 
Cr.  277,  131  Paa  941,  this  court  held: 

"The  admission  or  exclusion  of  testimony 
which,  in  the  light  of  subsequent  developments 
daring  the  trial,  indicates  condoslTdy  that  do 
Injuiy  did  or  could  have  resulted  is  not  grouiid 
for  reversal  <^  a  judgment" 

[I]  It  Is  also  contended  that  the  Infonna- 
tion  in  this  case  is  insufficient  We  bare 
carefully  examined  same,  and  have  reached 
the  ooudnslon  ttiat  all  necessary  arennantB 
to.  make  ont  the  crime  of  false  pretenses  are 
contained  therein  with  sufficient  deflnltwiess 
and  deamess  to  indicate  to  the  defendant 
the  crime  with  wtaldi  he  was  diarged.  There 
was  an  alleged  false  representation  by  the 
defendant  of  an  existing  fact,  with  knowl- 
edge of  its  bilslty,  and  alleged  reliance  there* 
on  by  the  person  defrauded,  by  means  of 
whldi  it  Is  alteged  that  the  signature  ta  the 
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check,  setting  ont  the  same,  was  obtained. 
This  W8B  sufficient  under  the  statutes. 

It  Is  also  contended  that  the  court  erred 
In  refusing  to  give  certain  requested  Instruc- 
tions, and  in  giving  certain  Instructions  on 
his  own  motion.  After  a  thorough  examina- 
tion of  the  instructions  requested,  and  those 
given,  we  are  of  the  opinion  that  the  court 
fully  covered  the  law  In  this  case  In  the  In- 
structions given,  and  that  the  same  were  as 
favorable  to  the  def^dant  as  his  testimony 
would  warrant. 

We  find  no  substantial  error  In  this  rec- 
ord. The  Judgment  Is  therefore  accordingly 
affirmed. 


DOTLB.  P.  J. 
cnr. 


and  ABMSTEtONO,  J.,  oon- 


REED  V.  STATE.    (No.  A-2870.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
Jan.  26, 1018.) 

(Syllabus  by  the  Cowt.) 

OaiKiRAi.  Law  «=>1070  — Appeal— Abatb- 
ifENT— Death. 
In  a  criminal  prosecution,  the  purpose  of  the 
proceeding  being  to  pnnish  the  defendant  in  per- 
son, tiie  action  mast  necessarily  abate  upon  bia 
death,  and,  where  it  Is  made  to  appear  to  thie 
court  tbat  a  plaintlfE  In  error  lias  died  pending 
the  determination  of  hia  appeal,  the  cattM  will 
be  abated. 

Appeal  firom  Superior  Oourt,  Muskogee 
County ;  H.  C.  Tbnrman,  Judge. 

Jasper  Beed  waa  convicted  of  keeptng  and 
maintaining  a  place  where  Intoxicating  liq- 
oora  were  kept  for  sale,  and  he  appeals.  Or- 
der  that  proceedings  abate. 

P.  A.  Gavin,  of  Muskogee,  for  plaintiff  In 
error.  The  Attorney  General  and  B.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error,  Jas- 
per Reed,  was  convicted  In  the  superior 
court  of  Muskogee  county  under  an  Indict- 
ment charging  that  In  said  county  on  or 
about  December  1,  1915,  Jasper  Reed  willful- 
ly and  feloniously  kept  and  maintained  a 
place  at  706  N.  Third  St.  in  the  dty  of  Mus- 
kogee, where  Intoxicating  liquors  were  kept 
for  the  purimse  of  selling  the  same,  and  In 
pursuance  of  the  verdict  he  was  sentenced  to 
imprisonment  for  one  year  in  the  penitenti- 
ary and  to  pay  a  fine  of  $100  and  costs.  To 
reverse  the  judgment  an  appeal  was  per- 
fected. 

The  Attorney  General  has  filed  a  statement 
showing  that  since  the  appeal  was  taken  the 
plaintiff  in  error  was  killed  in  a  fight.  His 
death  having  been  suggested,  the  proceedings 
abate.  In  Carson  v.  State,  12  Okl.  Cr.  461, 
158  Pac.  639,  it  is  said: 

"In  a  criminal  prosecution,  the  purpose  of  the 
proceeding  being  to  punish  the  defendant  in 

Eerson,  the  action  must  necessarily  abate  upon 
is  death,  and  where  It  Is  made  to  appear  that 


the  i^aintlif  in  errm  haa  died  pehdiog  the  deter- 
mination of  his  appeal  the  cause  will  ne  abated. 

It  is  therefore  adjudged  and  ordered  that 
the  proceedings  In  this  cause  do  abate,  and 
the  same  la  remanded,  with  direction  to  the 
trial  court  to  enter  its  appropriate  order  to 
that  effect, 

ARMSTRONG  and  MATSON,  33.,  concur. 


JONES  V.  STATE.   (No.  A-2681.) 

(Oriminal  Oourt  of  Appeals  of  Oklahoma.  Jan. 

26.  1918.) 

(Syttabva  by  the  Oovrt.i 

Cbiminal  Law  «=9510  —  Accoupliox  TMti- 
UONT— Sufhoiehct. 
The  uncorroborated  statement  of  an  accom- 
plice which  tends  to  connect  another  with  the 
conmdssion  of  a  crime  i«  insufficient  to  support 
a  judgment  of  conviction. 

Appeal  from  IHstrlct  Court,  Garvin  Coun- 
ty; F.  B.  Swank,  Judge. 

Exle  Jones  was  convicted  of  forgery  tn  the 
flrst  degree,  and  be  appeals.  Reversed  and 
remanded,  with  direction  to  grant  a  new  trial. 

Cruce,  Potter  &  Cruce,  of  Ardmore,  for 
plaintiff  In  error.  S.  P.  Freellng,  Att7-  Gen., 
and  R.  McMillan,  Aast  Atty.  G^,  for  tlra 
State. 

ARMSTRONG,  J.  The  plaintiff  In  error., 
Exle  Jones,  was  convicted  at  the  Septemi>er, 
1916,  term  of  the  district  court  of  Garvin 
county,  on  a  charge  of  forgery  In  the  first 
degree,  and  his  punishment  fixed  at  imprison' 
ment  in  the  state  penitentiary  for  a  term  of 
ten  years. 

Richard  Lewis,  Emma  Clnnmone,  and  Exle 
Jones  were  jointly  chained  by  Information 
in  the  district  court  of  Garvin  county  with 
forging  a  warranty  deed  to  lands  belonging 
to  Alta  Grlmmett.  The  parties  were  all 
negroes.  Richard  Lewis  appears  to  have 
been  dealing  in  freedman  lands  In  Garvin 
county,  and  had  sold  a  number  of  tracts  to 
C.  M.  Dorchester  at  Pauls  Valley.  The  proof 
on  b^alf  of  the  state  indicates  that  Lewis 
coerced  Emma  Clemmons  into  Impersonating 
the  Grimmett  woman  when  the  deed  was 
executed  to  C.  M.  Dorchester.  The  jury,  how- 
ever, convicted  her  along  with  Lewis  and 
Jones  as  a  principal  in  the  crime.  The  deed 
was  signed  by  mark  only.  The  Lewis  negro 
owed  Dorchester  some  money  and  went  to 
him  with  a  proposition  to  sell  the  land  In 
question.  Dorchester  offered  to  give  him  the 
debt  and  $50  cash  in  addition.  The  land 
amounted  to  30  acres  and  the  total  purc^iase 
price  under  this  agreement  amounted  to  $70. 
No  witnesses  were  introduced  on  behalf  of 
the  state  at  the  trial  whose  testimony  con- 
nects Exle  Jones  with  the  forgery  directly  or 
indirectly  In  any  way,  except  a  statement 
mnde  by  the  cudcfendant,  Emma  Clemmons. 
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She  made  a  statement  to  the  ooon^  attom^ 
prior  to  the  trial,  and  also  testified  at  the 
trial  to  the  effect  that  lUcbard  Lewis  forced 
her  to  go  with  him  to  the  poet  office  building 
In  Panis  Valley  to  execute  the  deed ;  that  she 
passed  Gxle  Jones  aa  she  ent»«d  the  post 
office;  that  he  was  standing  In  front  of  tiie 
building;  that  he  said  to  her  that  he  want- 
ed her  to  go  into  the  post  office  and  touch  the 
pen,  and  that  she  asked  blm  what  ftor,  and  he 
replied  that  it  did  not  make  any  dliferenee 
Just  so  she  touched  It  Dorchester  thought 
he  was  getting  good  title  to  the  land,  and  did 
not  know  that  the  deed  he  was  taking  was  a 
forgery.  The  Clemmons  woman  appears  to 
have  recelTed  $5  for  her  part  in  the  trans* 
action. 

There  is  no  proof  that  Jimes  received  any- 
thing ont  of  the  transaction;  that  he  ever 
talked  to  any  one  who  was  Interested  or  was 
in  any  wise  connected  with  the  transaction, 
except  the  statement  of  the  codefendant,  Gm- 
ma  Clemmons,  above  quoted.  This  statement 
is  not  corroborated,  and  there  are  no  other 
facts  and  circumstances  sufficient  to  connect 
the  plaintiCF  In  error,  Exle  Jones,  with  the 
forgery.  The  Judgment  of  conviction  Im- 
poses ten  y«irs'  Imprisonment  on  the  plaintitf 
In  error.  The  uncorroborated  statement  of 
the  codefendant  that  the  plalntUT  In  error 
desired  her  to  toudi  the  pen,  with  no  other 
facts  connecting  him  with  the  transaction,  is 
fnanfficient  to  support  the  Judgment. 

For  this  reason,  the  Judgment  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial. 

Reversed. 


DOYIiE,  P.  J.,  and  HATSON,  J.,  concur. 


KINKEIi  T.  CHASE  et  al.    (No.  21220.) 
(Bu^vmo  Court  of  Kansas.    Jan.  12,  1918.) 

fSyttahua  fry  Me  Cowt.) 

1.  JUDOUERT   ^283— FAILUHE    TO  BXCOBD 

Judgment— Effect. 
The  omiBsioD  of  the  clerk  to  perform  the 
ministerial  duty  of  recordmg  a  judsment  does 
not  destroy  the  judgment,  nor  does  Its  validity 
or  effect  remain  m  abeyance  until  it  is  formally 
entered  on  the  joumaL 

2.  Judgment  0=3632— Bab— 'Pebsons  Enti- 
tu:d  to  Take  Adtantaqe  qf. 

A  judgment  against  the  defendant  in  a  suit 
in  the  nature  of  a  creditors'  bill  will  not  inure 
to  the  benefit  of  another  creditor  of  defendant 
who  is  neither  party  nor  privy  to  the  jndgment. 

3.  Subbooation  (S=>31M)— Satisfaction  of 
Judombkt  Aoainbt  PbihcipaI'— Rbhedibs 
OP  Subbtt. 

A  surety  who  satisfies  a  judgment  against 
his  principal,  and  files  with  the  clerk  notice  of 
his  intention  to  claim  repayment  under  section 
474  of  the  Civil  Code  (Gen.  St.  1916.  i  7S78), 
has  all  the  rights  and  remedies  of  an  owner  of 
the  jndgment  for  the  purpose  of  enforcing  re- 
payment. 


4.  CBEnrroaa*  Btm  «»4S~IDTn»ircB  — Db- 

ICUBBBB. 

In  a  snlt  in  the  natnre  of  a  creditors'  bill, 
held,  that  it  was  error  for  the  court  to  sustain 
a  demurrer  to  the  evidence. 

Appeal  from  District  Ooort,  Morris  County. 

Suit  In  the  nature  of  a  creditors'  UU  by 
A.  R.  Kinkel  against  Fred  F.  Chase  and  Mabel 
P.  Chaae,  Judgment  tor  detOidantfl,  and 
plalittiff  appeola.   Berersed  and  remanded. 

Anderson  A  Undqulst,  of  Council  Grove, 
for  appellant  NlchoIaMi  ft  Plrtle,  of  Coun- 
cil Grove,  for  appellees. 

PORTER,  J.  This  is  a  suit  In  the  nature 
of  a  creditors'  bllL  The  court  gave  Judgment 
In  favor  of  the  defendant,  and  the  plaintllt 

appeals. 

On  the  23d  of  June,  1915,  a  Judgment  was 
rendered  In  the  district  court  of  Morris  conn- 
ty  In  an  action  on  a  promissory  note  against 
A.  R.  Kinkel,  the  plalntUT  in  the  present  suit 
W.  J.  Kinkel  and  Dyson  Jackson,  and  the 
court  made  an  order  that  If  the  Judgment 
was  paid  by  either  of  the  Kinkels  they 
should  be  subrogated  to  the  rights  of  the 
plaintiff  In  the  action.  Later,  on  July  l7tb, 
A.  R.  Kinkel  satisfled  the  Judgment  as  to 
himself  and  W.  J.  Kinkel  by  paying  the  sum 
of  $383.50,  and  duly  filed  with  the  clerk  of 
the  court  a  notice  clalmii^  oHitrlbutlon  and 
the  right  of  subrogation  under  section  474 
of  the  avU  Code.  Gen.  Stat  1915,  |  7378. 
On  June  23,  191S,  the  same  day  the  Jndg- 
ment was  rendered  against  the  Kinkels  and 
Dyson  Jadison,  a  Judgment  was  rendered 
in  the  same  court  In  anotlier  action  In  the 
nature  of  a  creditors'  bill  brou^t  by  J.  B. 
Lamb  and  S.  H.  Crowley  against  Dyson  Jack- 
son, Annie  Jackson,  his  wife,  and  Samuel 
M.  Jackscm,  bis  son,  and  other  defendants. 
The  petition  to  that  case  allied  that  Dyson 
Jackson  was  the  owner  of  420  acres  of  land 
and  other  real  estate  In  Morris  county,  and 
had  taken  the  title  In  the  name  of  his  wife 
and  his  son  with  the  intent  to  hinder  and 
delay  his  creditors.  The  Judgment  sustained 
all  the  allegations  of  the  petition,  and  the 
court  held  that  "Dyson  Jackson  was  the  own- 
er of  the  land,  and  decreed  that  the  title  there- 
to be  vested  la  him  for  the  use  and  benefit 
of  his  creditors,  and  that  his  wife  and  eon 
be  devested  of  any  right  or  Interest  under 
the  conveyance  to  them.  No  Journal  entry 
of  this  Judgment  was  entered  by  the  clerk 
of  the  court,  but  the  entries  oa  the  Judge's 
trial  docket  of  that  date  showed  the  nature 
of  the  Judgment  rendered. 

On  the  26th  of  October,  1916,  Dyson  Jacfc> 
son  sold  the  land  to  Fred  F.  Chase.  The 
warranty  deed  recited  a  consideration  of 
$25,000,  and  It  was  executed  not  only  by 
Dyson  Jackson,  but  by  his  wife  and  son,  in 
whom  the  legal  title  had  rested  prior  to  the 
rendition  of  the  Judgment  in  the  suit  brought 
by  Lamb  and  Crowley. 
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Hie  petition  In  the  present  case  recited 
tbe  foregoing  facts,  and  alleged  that  the  Judg- 
ment which  A.  B.  Klnkel  had  ntisfied  be* 
came  a  lien  on  tbe  420  acres  of  land,  not 
tmly  hy  virtue  of  tbe  Judgment  rendered 
in  tbe  case  of  Lamb  and  Orowley  t.  Dyson 
Jackson  et  aL,  but  for  tbe  further  reason 
that  the  land.  In  fact,  belonged  to  Dyson 
Jackwm  at  that  time;  and,  further,  that 
,  Fred  F.  Ohaa^  deteidant  In  this  case,  pur- 
chased the  real  estate  with  full  knowledge 
that  tbe  Judgment  for  $888^  had  beoi  render* 
ed,  and  tbat  It  was  a  valid  and  blndiiv  lien 
thereon,  incidental  to  the  suit,  Elnkel  asked 
tbe  court  to  "make  a  nunc  pro  tune  Judg- 
moit"  in  the  old  case  of  Iamb  and  Growls 
T.  Jackson  et  al..  as  of  June  23,  1915,  devest- 
ing Samuel  M.  Jackson  and  Annie  Jadison  of 
all  their  title  to  the  real  estate,  and  vesting 
the  title  thereto  In  Dyson  Jackson  for  the 
use  of  his  creditors.  The  defendant  Chase 
filed  an  answer  denying  that  plaintiff  Kinkel 
ever  had  any  lien  on  the  land  adverse  to  his, 
and  alleging  that  be  purchased  the  land  and 
gave  full  value  without  notice,  actual  or  con- 
structive, of  any  lien  or  claimed  lien  on  be- 
half of  Klnkel. 

On  the  trial  the  records,  papers,  and  flies 
in  the  former  suits  and  the  various  convey- 
ances affecting  the  title  were  lntn>duced  in 
evidence.  Plaintiffs  also  offered  oral  evi- 
dence to  show  that  parties  representing  de- 
fendant Chase  before  the  conveyance  to  him 
was  made  came  to  Klnkel  and  offered  him 
$60  for  a  release  of  bis  Judgment,  and  told 
blm  that  if  he  refused  to  take  that  they 
would  recommend  to  Mr.  Chase  that  he 
close  tbe  deal  anyway.  There  was  evidence 
also  that  tbe  liens  of  the  other  creditors  in 
tbe  former  suit  were  satisfied  out  of  the  pur- 
chase  money  paid  by  Chase.  The  trial  court 
entered  a  nunc  pro  tunc  Judgment  In  tbe  case 
of  Lamb  and  Cowley  v.  Jackson  et  al.,  as  of 
June  23,  1915,  setting  forth  in  fall  the  terms 
of  the  judgment  actually  rendered  on  tbat 
date.  Tbe  defendant  demurred  to  tbe  plain- 
tiff's evidence,  and  tbe  court  sustained  the 
demurrer. 

In  a  written  opinion  the  trial  court  stated 
tbe  reasons  for  sustaining  tbe  demurrer, 
which  were  that  inasmuch  as  the  plaintiffs 
In  the  first  creditors'  blU  had  not  brou^t 
their  suit  for  the  use  and  benefit  of  other 
creditors  that  might  desire  to  come  in  and 
set  up  claims,  tbe  Judgment  declaring  tbe 
oonveyance  of  tbe  real  estate  to  the  wife 
and  son  of  Dyson  Jackson  fraudulent  and 
void  was  solely  for  the  benefit  of  the  plaln- 
tltfs  and  other  parties  to  that  suit,  and  tbat 
since  Klnkel  was  not  a  party  be  could  derive 
no  benefit  from  the  Judgment  In  stating 
tbe  grounds  for  sustalDlng  the  demurrer  tbe 
conrt  laid  craisiderable  stress  on  the  tact 
tbat  there  was  no  Journal  entry  of  the  Judg- 
ment on  record  in  tbe  lAmb  and  Oowley 
case,  and  held  that  for  this  reason,  Ohase, 
when  be  desired  to  purdiase  the  land,  would 


find  nothing  of  reccffd  Indicating  that  Elnkel 
bad  any  Interest  In  or  lien  tberecm,  and  that 
therefor  he  must  be  h^  to  have  purchased 
without  notice  'of  any  sudi  Uen  or  (dalm  on 
the  part  ot  Klnkel,  and  the  court  further 
beld  tbat  there  were  no  Judgments  whlcb 
were  ll^is  against  the  land  at  the  time  CSiase 
purchased,  except  those  pleaded  in  the  first 
creditors*  suit 

[1]  So  fftr  as  tbe  Judgment  sustaining  the 
demurrer  rests  on  the  failure  to  have  a 
Journal  entry  recorded  in  the  first  creditors* 
bill  brought  by  Lamb  and  Orowlev,  the 
court  was  in  error.  Tbe  Judgment  was  ren- 
dered on  tbe  23d  day  of  June,  1915,  and  It 
was  no  less  a  Judgment  because  the  clerk 
failed  to  prepare  and  file  a  Journal  entry. 
"The  omission  to  enter  it  does  not  destroy 
it,  nor  does  Its  vitality  remain  in  abeyance 
until  it  Is  put  upon  tbe  record."  BIad£  on 
Judgments,  106.  It  was  therefore  not  neces- 
sary fbr  the  plaintiff  In  the  present  case  to 
obtain  from  the  court  an  order  for  a  nunc  pro 
tunc  Judgment.  The  ruling  of  the  court  mak- 
ing what  is  called  such  a  Judgment  amounts 
to  nothing  more,  however,  than  the  approval 
of  a  Journal  entry  reciting  tbe  details  of  the 
decree.  If  Klnkel  could  predicate  any  rights 
by  virtue  of  the  Judgment  in  the  first  credi- 
tors' suit,  he  is  not  in  any  sense  deprived  of 
that  right  because  of  the  failure  of  the  clerk 
to  perform  a  ministerial  duty.  If  Chase 
when  he  purchased  the  land  desired  to  know 
tbe  nature  and  terms  of  the  Judgment  tbat 
had  been  rendered  against  Dyson  Jackson  in 
the  first  case,  and  could  find  no  Journal  en- 
try of  record,  he  was  bound  to  examine  the 
pleadings  In  the  case,  and  finding  a  Judgment 
in  favor  of  plaintiff  against  the  defendant,  be 
was  bound.  In  the  absence  of  any  other  infor- 
mation to  assume  that  every  material  aver- 
ment of  the  petition  was  found  against  Dy- 
son Jackson  and  the  other  defendants. 

[2]  The  law  Is  well  settled  that  one  who  la 
neither  a  party  nor  privy  to  an  action  Is  not 
only  not  bound  by  the  Judgment  therein,  but 
he  can  derive  no  benefit  from  It.  Manley  v. 
Debentures  Co.,  64  Kan.  573,  68  Pac.  31;  Er- 
vln  V.  Morris,  26  Kan.  664.  Where,  however, 
a  judgment  or  decree  operates  in  law  as  a 
conveyance,  one  who  is  not  party  or  privy 
to  the  action  may  avail  himself  of  tbe  effect 
of  the  judgment  as  a  transfer  to  tbe  same 
extent  that  he  may  rely  upon  a  voluntary 
conveyance  of  the  title.  In  Lockwood  v. 
Meade,  71  Kan.  739,  741,  81  Pac.  496,  It  was 
said  In  reference  to  cases  which  properly  in- 
clude an  order  for  one  party  to  convey  to  an- 
other whatever  interest  he  may  have  in  the 
real  estate  involved:  "Such  a  decree  would, 
of  course,  ^ect  a  transfer  of  title  as  ef- 
fectually as  a  voluntary  conveyance.  Wool- 
worth  V.  Boot  (G  a)  40  Fed.  728,  72&"  The 
decree  in  the  first  crediton^  suit  specifically 
declared  that  tbe  title  to  the  real  estate 
should  be  vested  in  Dyson  JadEsOn.  It  was 
not,  however,  the  purpose  of  tbe  creditors' 
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fliilt  to  vest  the  title  In  him,  but  rather  to 
obtain  a  decree  holding  In  effect  that  the 
title  always  had  been  in  htm,  and  Uiat  the 
judgments  of  the  plalntlffli  were  Uens  on 
the  real  estate  notwithstanding  the  convey* 
ancea.  If  a  judgment  In  favor  of  one  credi- 
tor who  brings  proceedings  in  aid  of  execu- 
tion, or  what  is  usually  termed  a  creditors' 
bill,  operates  in  every  instance  to  vest  the 
title  of  the  real  estate  in  the  debtor,  it  would 
seem  a  useless  proceeding  to  invite  or  permit 
otho:  creditors  to  come  In  and  become  par- 
ties to  the  BUlt;  and  yet  much  learning  of 
the  courts  has  been  brought  to  bear  upon  the 
right  at  other  (^editors  to  Intervene  and 
share  in  the  coats  of  the  proceeding.  Really, 
the  creditor  who  brings  the  suit  in  taU  own 
bdialf  is  Interested  not  In  securing  a  judg- 
ment which  shall  operate  as  a  voluntary 
conveyance  or  transfer  of  the  title,  but  his 
sole  purpose  Is  to  have  a  decree  declaring 
his  judgment  a  lien  on  the  real  estate,  not* 
withstanding  the  fraudulent  transfer.  It 
would  seem,  therefore,  that  Kinkel  cannot 
rely  on  the  judgment  In  the  first  creditors' 
suit  as  having  the  effect  of  a  voliutary  trans- 
fer of  the  title  to  Dyson  Jackson. 

[3]  Plaintiff  had  a  cause  of  action  entire- 
ly Independent  of  the  effect  of  the  decree  In 
favor  of  Lamb  and  Crowley,  a  cause  of  ac- 
tion based  upon  the  Men  of  bis  judgment, 
and  tb^  allegations  in  his  petition  to  the  ef- 
fect that  the  land  belonged  in  fact  to  Dyson 
Jackson  when  bis  judgment  was  rendered. 
Under  the  provisions  of  section  474  of  the 
Code,  by  satisfying  the  judgment  .and  flllng 
notice  with  the  clerk  of  his  Intention  to 
claim  repayment,  Kinkel  became  entitled  to 
the  benefit  of  the  judgment  as  owner  for  the 
purpose  of  enforcing  repayment.  Harris  t. 
Frank,  29  Kan.  *200.  A  judgment  In  this 
state  is  a  ll€si  on  whatever  equitable  In- 
terests the  judgment  debtor  has  in  real  es- 
tate. Civ.  Code,  fi  522  (Gen.  St.  1916,  f  7426). 
In  Poole  V.  French,  71  Kan.  391,  80  Pac.  997, 
it  was  ruled  that  land  held  by  an  equitable 
title  may  be  levied  upon  and  sold  by  virtue 
of  a  general  execution,  and  furtber  that  the 
remedy  by  a  creditors'  bill  or  proceedings  in 
aid  of  execution  la  merely  cumulative  to 
that  afforded  by  a  general  execution.  The 
Judgment  which  plaintiff  owns  against  Dy- 
son Jackson  was  a  lleii  upon  the  equitable 
Interests  of  Dyson  Jaeknou  In  the  real  estate 
In  question  from  the  first  day  of  the  term 
at  whlcb  it  was  rendered.  It  was  of  record 
when  Chase  purchased  the  land.  All  that  re- 
mained for  Kinkel  to  establish  was,  that 
when  Dyson  Jackson  repurchased  the  land 
he  took  the  title  in  the  name  of  his  wife  and 
son  In  fraud  of  creditors.  The  question  of 
actual  notice  was  not  a  material  one.  If  it 
had  been  the  court  could  not  sustain  a  de- 
murrer on  the  ground  that  the  evidence  of- 
fered to  show  actual  notice  was  insufficient 
because  defendant's  demurrer  admitted  the 


troth  of  every  &et  proved  by  tbe  evidence, 
and  of  every  reasonable  Infereace  that  might 
be  drawn  therefrom  In  plalntifl's  favor. 

[4]  From  the  statement  of  the  trial  court 
In  sustalntiv  the  demnmr.  It  is  apparent 
tliat  tlia  real  Issues  were  lost  sight  of,  and 
that  the  ease  was  determined  np<m  the  eUKt 
ct  a  &Unre  to  record  a  joamal  entry  of  the 
judgment  in  the  flrst  creditors*  suit,  and  the 
necessity  of  showing  that  OluuK  had  actual 
notice  of  the  fraudulent  transfers,  rather 
than  upon  any  failure  of  plaintiff  to  eatab* 
llsh  fraud.  Proof  of  actual  notice  waa  not 
necessary,  because  if.  In  fact,  the  real  e^ 
tate  betoDged  to  Dyson  Jackaon  when  pUUiH 
tiff's  lien  attached,  tjae  plalndfl  muat  pre> 
vail.  In  view  of  Oieae  facta,  and  tlie  tarOiee 
fact  that  tbe  same  court  has  once  held  that  the 
transfers  were  fraudulent,  we  think  justice 
requires  that  tbe  order  sustaining  the 
murrer  dionld  be  reversed,  and  that  tbe 
plaintiff  should  be  permitted-  to  try  out  the 
questim  of  fraud. 

Beversed  and  remanded.  All  the  Justices 
concurring. 


DOTSON  V.  PBOOTOB  &  GAMBLE  MFG. 

CO.    (No.  21183.) 

(Supreme  Court  o£  Kansas;  Jan.  12,  1818.) 

(Svllabut  by  the  Court.) 
Masteb  and  Sesvant  «=s»3S2  —  Wobkuzh's 

COUPENBATION  ACT  —  SBTTLBUKKT  AND  Bx- 

LEA  SE— V  ALiniTT . 

The  Workmen's  Compensation  Act  (Laws 
1911.  c.  218,  and  ameudmeDts ;  Gen.  Stat.  1915. 
S  5896  et  seq.)  recognizes  the  legality  of  a  vol- 
UQtar;  settlement  and  release  of  a  workman's 
claim  against  his  employer  for  injuries  sustain* 
ed  in  the  service  of  the  latter ;  and,  in  tiie  at^ 
seuce  of  fraud  or  mutual  mistake,  the  satisfac- 
tion and  release  of  such  a  claim  pursuant  to 
euch  voluntary  settlement  cannot  be  set  aside 
on  the  eround  of  gross  inadequacy  of  compeo- 
satioD,  followiog  Odrowski  v.  Swut  &  Co.,  99 
Kan.  163,  162  Pac.  268;  Weathers  v.  Bridge 
Co.,  99  Kan.  632,  162  Pac.  957. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Gordon  Dotson  against  the  Proc- 
tor &  Gamble  Manufacturing  Company  to 
recover  compenaatlon  under  the  Workmen's 
Ccsnpensatloo  Act  for  personal  injury.  Judg- 
ment for  plaintiff,  end  defendant  appeals. 
Reversed  and  remanded,  with  instructions 
to  enter  judgment  for  defendant  on  tbe 
Jury's  special  findings  of  fact 

J.  K.  Cnbblson  and  W.  G.  Holt,  both  of 
Kansas  City,  Mo.,  for  appellant  J.  B.  West- 
full,  T.  A.  MUton,  C.  W.  Prince,  E.  A.  Harris, 
and  J.  N.  Beery,  all  ot  Kansas  City,  Mo.  for 

DAWSON,  3.  The  plaintiff  while  emplt^ 
ed  by  tbe  defendant  as  a  workman  received 
an  accidental  Injury  to  his  eyes.  He  receiv- 
ed some  medical  attention  from  defendant's 
physician;  and  later  he  was  paid  the  sum 
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of  $44.40  by  defendant's  cashier,  L.  A.  Wlck- 
Uffe,  pursuant  to  the  terms  of  a  written  In- 
itmment  wlil(Ai  reads  as  toUows : 

**BeleaBe. 

"I,  Gordon  DotRoD,  of  Kaosas  Citj,  in  the 
county  of  Wyandotte,  and  the  state  of  KansaB, 
being  of  full  age,  in  consideration  of  forty-four 
and  40/100  dollars  (144.40)  and  all  medical  fees 
to  date  to  me  paid  b;  the  Proctor  &  GamUe 
Manufacturing  CompaD;  of  Kansas  City,  Kan- 
sas, the  receipt  of  which  Is  hereby  acknowledged, 
do  hereby  release  and  forever  discbarge  the 
said  the  Proctor  A  Gamble  Manubcturing  Com- 
pany from  any  and  all  claims,  demands,  actions 
and  causes  of  actions  of  every  name  and  nature 
which  I  now  have  or  might  have  upon  or 
against,  said  the  Proctor  &  <%inkble  Manufactor- 
log  Company  and  especially  from  all  claims 
arising  out  of  any  and  all  personal  injuries, 
damages,  expenses  and  any  loss  or  damage  what- 
soever, resulting  or  to  result  from  an  accident 
to  me  on  or  about  the  28th  day  of  October,  1915. 

"It  is  distinctly  understood  and  acreed  that 
future  employment  forms  do  part  of  the  con- 
sideration for  this  release  whatever.   «   «  • 
"[Signed]   Gordon  Dotson. 

"I  further  state  uiat  no  false  statements  of 
any  kind  were  made  to  me,  and  no  inducements 
held  out  to  me,  and  I  rely  on  no  statements 
whatever  in  making  this  release,  and  especially 
state  that  I  do  not  rely  on  any  statements  made 
to  me  b:f  any  physician  or  surgeon  concerning 
my  GonditicHa. 

"[Signed]  Gordon  Dotson. 

^^tnessed  by: 

"[Signed]  J.  Bi  O'NeilL 
"[Signed]  Gea  S.  McKee. 
"Wo  hereby  certify  that  the  above  and  fore- 
going agreement  was  read  to  Gordon  Dotson  in 
our  presence,  and  he  stated  in  our  presence  that 
he  understood  die  conditions  of  said  agreement 
and  the  statements  contained  therein. 

"[Signed]   J.  B.  O'Neill. 
•'[Signed]   Geo.  S.  McKce." 
(Followed  by  notary's  certificate.) 

Some  time  later  plaintiff  filed  this  action, 
Betting  up  his  injuries  received  while  em- 
ployed in  a  soap  factory  belonging  to  defend- 
ant, and  reciting  the  pertinent  facts,  and  al- 
leging that  both  he  and  defendant  were  sub- 
ject to  the  terms  of  the  Workmen's  Compen- 
sation Act.   He  further  alleged : 

"naintiff  farther  states  that  the  said  defend- 
ant has  not  made  any  agreement  of  settlement 
with  the  plaintiff,  and  that  plaintiff  has  not  of- 
fered or  tendered  any  settlement  concerning  the 
amount  of  damages  sustained  by  the  plaintiff." 

Defendant's  answer  pleaded  sattsfactlcm 
and  release  in  accordance  with  the  written 
Instrument  set  out  above.  Plaintiff's  reply 
alleged  that  the  document  read  to  him,  and 
whfch  he  signed,  purported  to  be  a  receipt  for 
moneys  paid  to  Mm  for  wages,  and  that  he 
signed  it  on  that  understanding,  and  plain- 
tiff denied  that  the  document  read  to  him 
was  a  release  of  all  demands;  that  he  was 
defrauded  and  misled  Into  signing  It;  and — 
"plaintiff  furthers  avers  that  said  amount  so 
paid  plaintiff  as  aforesaid  is  utterly  inadequate 
to  operate  as  a  legal  satisfaction  of  plaintiff's 
claim."  . 

The  Jnry^s  general  verdict  was  In  favtv  of 
plaintiff,  and  jndguimt  was  entraed  In  his 
behalf.  The  jury  answered  certain  special 
qnestlmB  sobmitted  by  the  court: 

"(8)  Did  Mr.  WycUiffe  make  any  false  state- 
ments to  plaintiff  at  the  time  of  signing  the  re- 
lease?  No.  •  •  • 
169P.-72. 


"(B}  Did  Sir.  W^ckliffe  at  the  thne  of  rigning 
the  release  commit  any  act  of  fraud  la  order 
to  procure  the  release?   No.   •   *  • 

"(7)  Was  the  release  and  all  parts  of  it  read 
to  the  plaintiff  before  he  signed  it?  Tes." 

The  appellant  chiefly  complains  of  one  of 
the  insti-uctlons  given  by  the  court,  and  of  the 
overruling  of  Its  motion  for  jud^ent  on 
the  special  findings.  The  crltldzed  Instruc- 
tion reads: 

"(0)  If  you  find  from  the  preponderance  of 
the  evidence  that  said  release  was  obtained  by 
means  of  false  representations,  substantially  as 
alleged  in  plaintiff's  reply,  or  that  the  consid- 
eration thereof  was  grossly  inadequate  as  com- 
pensation for  the  injuries  sustained  by  plaintiff 
while  in  defendant's  employ,  then  it  will  be  your 
duty  to  determine  whether  or  not  the  plaintiff 
was  wholly  or  partially  ineapacitated  from  work 
as  the  result  of  the  injury  so  received  while  in 
defendant's  employ." 

In  jnstloe  to  the  trial  court  it  should  be 
mentioned  that  tbe  decisions  of  this  court  on 
this  point  (Odrowaki  v.  Swift  &  Co.,  99  Kan. 
163, 102  Pac.  268,  and  Weathers  v.  Bridge  Co., 
99  Kan.  632,  162  Pac.  957)  were  not  handed 
down  until  after  the  instant  case  was  tried 
below.  In  the  Odrowskl  Case,  it  was  dis- 
tinctly declared  that  a  voluntary  settlement, 
release,  and  satisfaction  of  an  injured  work- 
man's claim  against  his  employer  under  tbe 
Workmen's  Compensation  Act  cannot  be  set 
a^de  merely  because  of  the  gross  Inadequacy 
of  the  amount  paid  by  the  employer  to  effect 
such  settlement  and  release.  While  the  rights 
of  Injured  workmai  and  the  liabilities  of 
their  nonculpable  employers  are  defined  by 
the, statute  and  certain  modes  of  determining 
c(»np€*nsatlon  for  workmen's  injuries  are  pre- 
scribed therein,  those  statutory  modes  of 
agreements  and  awards  are  not  exclusive; 
Workmen  are  not  In  any  respect  under  guar- 
dianship or  other  disability;  th^  and  their 
employers  are  free  agents;  they  may  release 
their  employers  from  liability  for  Injuries  on 
any  agreed  terms  satisfactory  to  both.  Cop- 
page  T.  Kansas,  236  U.  S.  1,  35  Sup.  Ct.  240, 
59  L.  Ed.  441,  L.  R.  A.  1915C,  960.  And  where 
no  fraud  has  been  practiced  on  the  workman 
or  on  his  employer,  and  no  mutual  mistake 
Inheres  in  the  contracts  of  settlement  and  re- 
lease, the  courts  are  bound  to  respect  and  en- 
force the  settlements  made  by  the  parties, 
and  are  powerless  to  disturb  such  contrticts 
of  settlement.  This  subject  was  fully  cov- 
ered in  the  Odrowskl  Case,  and  also  In 
Weathers  v.  Bridge  Co.,  supra.  It  must  there- 
fore he  held  that  the  instruction  given  did 
not  correctly  state  the  law.  In  this  caae  it 
would  have  required  proof  of  fraud  In  ad- 
dition to  the  mere  Inadequacy  of  compensa- 
tion to  vitiate  the  settlement  and  release,  not 
simply  a  finding  of  Inadequacy  of  the  sum 
settled  for.  The  instruction  that  a  finding  of 
fraud  or  inadequacy  of  compensation  would 
warrant  a  verdict  for  plaintiff  was  erroneous. 
Appellee  cites  section  29  of  the  Workmen's 
Compensation  Act  (Laws  1911,  c.  218;  Gen. 
Stat.  1915,  9  5923),  which  provides  how  the 
agreements  and  awards  made  in  conformity 
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with  the  act  may  be  canceled.  The  section 
r^tes  to  the  atatntory  agreements  and 
awards  made  In  conformity  with  the  act  and 
la  not  pertinent  hera  The  act  recognises  the 
propriety,  or  legitimacy,  of  releases  under  or- 
dinary prind,ple8  of  contracts,  aside  from  the 
"agreements"  and  "awards"  defined  and  reg- 
ulated by  the  statute.  Gen.  Stat  1915,  U 
5817,  5922 ;  Odrowakl  v.  Swift  ft  Co.,  supra. 
App^ee  says  Uiat  the  release  at  issue  is  one 
at  common  law.  ^at  contention  Is  partly 
correct.  It  was  probably  drawn  with  suffi- 
cient prCKdslOQ  and  comprehenslTeness  to  sat- 
isfy the  exactitudes  of  the  common  law,  but 
It  also  shows  Incontestably  that  It  was  drawn 
to  compose,  satisfy,  and  release  the  very 
claim  InvolTed  in  this  action;  and  it  was 
duly  filed  in  the  office  of  the  (derk  of  the  dis- 
trict court,  so  the  case  of  Rodarmel  t.  Salt 
Co.,  101  Kaa  141, 165  Paa  668,  is  not  pertl- 
nmt.  In  Weathers  t.  Bridge  Oa,  supra,  this 
court  was  able  to  give  the  injured  workman 
another  chance  by  remanding  his  cause  with 
instructions  to  permit  hlmt  to  amend  his  plead- 
ings to  show  a  mutual  mistake  of  fkct  Here, 
however,  the  findings  of  fact  show  that  there 
was  neither  fraud  nor  mutual  mistake. 
•  This  conclnsion  requires  that  the  Judgment 
be  reversed  and  the  cause  remanded,  with  in- 
structions to  enter  ]ndgm»t  for  defendant 
on  tibie  Jury's  special  hndlngs  of  fact  It  Is 
so  ordered.  All  the  Justices  concurring. 


NEIIi  V.  STUART  et  al.   (No.  21180.) 
(Supreme  Coort  of  Kansas.  Jan.  12, 1918.) 

i  (8yUahu»  bv  the  OourtJ 

1.  Wxzxs  «a3ftl(4)— CoKsnncnoN— BnunT- 

DEB. 

The  will  Involved  berdn  derised  the  testa- 
triz's  property  to  her  husband  for  life  and  pro- 
-vided  that  at  bis  death  "tfae  property  is  to  be 
sold  and  divided  as  follows:  Amonr  Broth- 
ers &  Sisters  diildren  and  David  It.  Nell  and 
Andrew  Neil,  also  Lala  Keith  equally."  Beld, 
that  the  three  persons  last  named  take  equally 
with  each  of  the  nephews  and  nieces  per  capita. 

2.  Wills  4=»487(3)  —  Constbuctzoit  —  Evi- 
dence. 

It  was  not  error  to  exclude  evidence  of  state- 
ments made  by  the  testatrix  to  the  scrivener 
that  ehe  wasted  each  of  the  devisees  to  share 
equally  with  the  others. 

Dawson,  J.,  dissenting. 

Appeal  from   District   Courtt  Bepablic 

County, 

Action  for  the  construction  of  a  will  by 
David  R.  Nell  against  John  P.  Stuart,  Andrew 
Nell,  Lula  Keith  Cooksey,  and  others.  Judg- 
ment for  plalntifT  and  for  defendants  Nell 
and  Cooksey,  and  the  other  defendants  ap- 
peal. Modified,  and  cause  remanded. 

Vance  &  Mt^aggart,  of  Belleville,  for  ap- 
pellants. N.  J.  "Whrd,  of  Belleville,  tot  appel- 
lee. 

WEST,  J.  This  case  Involves  the  ctmstruc- 
tion  of  a  will;  the  Question  being  whether 


certain  devisees  shall  take  by  famlUca  or  in- 
dlvldnally.  The  only  error  complained  al 
aside  from  the  per  stirpes  construction  lathe 
refusal  to  receive  the  evidence  of  the  scrive- 
ner as  to  what  tlw  testatrix  said  her  intentions 
and  desires  were  concerning  the  tatterests  of 
the  devisees. 

Jennet  Nell  married  John  Neil,  and  In  De- 
cemt;er,  187T,  a  deed  vras  made'to  them  Joint- 
ly fbr  one  tract  of  land  now  in  centre versy. 
Her  husband  died  in  18TO.  and  in  1881  die 
married  his  brother  Daniel  Nell,  and  after- 
wards acquired  other  land  In  addition  to 
what  she  toiA  as  survivor  of  her  first  bus* 
band.  She  never  bad  any  diUdreu.  Daniel's 
two  nephews  David  B.  Neil  and  Andrew  Neil 
had  lived  in  her  home  tn  early  life,  her  hus- 
band leaving  beeu  th^  guardian,  llwy  were 
with  her  In  her  last  sldmess,  and  were 
friendly  with  hee  till  the  end.  When  she  died 
she  had  brothers  and  sisters  who  had  chU- 
dren,  and  one  tister  who  had  none.  Only  one 
sister,  Bfrs.  E^tb,  lived  in  Kansas,  and  the 
others  had  never  visited  Jennet,  at  least  not 
for  many  years.  Mrs.  Keith  had  a  atepdauc^- 
ter,  Lula  Kdth  Cooka^.  The  will  was  ex- 
ecuted April  4,  1905,  and  gave  the  husband, 
Daniel  N^,  a  life  eirtate  in  the  land.  Jennet 
died  April  80,  1906.  Daniel,  who  took  under 
the  will,  died  December  19,  1102.  The  wlU 
is  in  the  following  words: 

"Last  Win  and  l^toment 

"I,  Jennet  Neil  of  Ooortlosd,  Kansas,  msk« 

this       last  wUL 

"I  give  devise  bequeath  my  estate  and  prop- 
erty both  real  ft  personal  as  follows  that  is  to 
say  to  dear  husband  Daniel  Nell  daring  his 
natural  life  time  and  at  his  death  the  property 
is  to  be  Bold  and  divided  as  follows:  Among  my 
Brothers  ft  Sisters  children  and  David  R.  Neil 
and  Andrew  Neil,  alao  Lula  Keith  eqaally. 

"I  further  beaueath  unto  Frances  Peter  vTO* 
son,  Herman  Henry  Wilson  and  George  He- 
Boyle  the  sum  of  One  Dollar  each. 

**l  further  bequeath  the  money  on  my  notes  ft 
mortgs  as  follows: 

to  Daniel  Neil  my  husband 
900  to  Barbara  Stewart 
00  to  Mary  Smith 
"to  Grace  Smith 
to  Uabell  Keith 
"In  witness  hereof  I  have  signed  and  sealed 
and  published  and  declared  this  instrument  as 
my  last  will  at  Conrtland,  Kans.,  this  4th  dsy 
of  AprU.  190&  Jennet  Nell. 

"Subscribed  to  before  me  this  4th  day  of 
AprU,  1906. 

"[Seal.]  J.  B.  Tucker,  N.  P. 

"My  commission  expires  Uardi  8rd,  1908. 
"Harry  Mar^, 
"Simon  J.  Snider, 
"Wits." 

[1]  Does  the  vrili  compel  the  ccnoatractlui 
adopted  by  the  trial  court  that  the  slaters' 
(Mldren  take  per  stirpes?  Was  it  error  to 
reject  the  evidence  of  the  testatrix's  inten- 
tion and  desires?  The  case  has  been  briefed 
with  noteworthy  ability  by  eonniBBl  on  boOi 
sides,  and  each  with  persuasive  reaaoning 
and  numerous  dtattons  seeks  to  substantiate 
hia  position.  Hie  rule  which  takes  iwe- 
cedence  over  all  ttie  other  rules  of  testa- 
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moitary  <<!0ii8tnictl(m — ^maor  of  them  made 
renerable  by  time — is  tbat  the  IntenUou  gov- 
erns. When  Bucb  intention  appears  by  the 
use  of  apt  language  It  is  an  end  of  all  strife. 
What  do  these  words  naturally,  technically, 
or  intentionally  mean?  "Among  my  Broth- 
ers &  Sisters  children  and  David  R.  Nell  and 
Andrew  Neil,  also  Lula  Keith  equally." 
They  must  and  do  mean  that  David  B.,  An- 
drew, and  liUla  share  equally  with  the  children 
of  the  brc^era  and  sisters,  but  are  the  chil- 
dren each  to  share  equally  with  David' and  An- 
drew aod  LAila.  or  are  all  the  children  of  each 
brother  or  sister  or  all  the  nepbews  and  nlec^ 
es  together  as  a  class  thus  to  share?  David 
and  Andrew  she  knew  and  Lula  she  knew, 
but  the  children  of  the  brothers  and  sisters 
the  testatrix  apparently  did  not  know  and 
certainly  did  not  name.  One  conclusion  to 
be  drawn  from  the  words  used  is  that  each 
brother  or  sistet,  with  children,  each  of  the 
husband's  nephews  and  Isabelle's  stepdaugh- 
ter, should  be  deemed  an  equal  numerical 
divisor  of  the  estate,  the  parts  to  equal  the 
number  of  persons  thus  Indicated.  This  view 
the  trial  court  took. 

But  we  still  have  the  difficulty  arising 
from  the  designation  of  certain  children,  the 
two  nephews  and  one  stepdaughter  "among" 
whom  the  proceeds  of  the  estate  were  to  be 
"divided"  and  divided  "equally," 

Authorities  may  be  found  to  uphold  either 
the  per  capita  or  the  per  stirpes  view.  40 
Cyc  1491-1497,  and  eases  cited;  3  Words 
and  Phrases,  Jnd.  Det.  2429-2431 ;  note,  Ann. 
Cas.  19ldC,  411.  But  all  these  cases  with  the 
various  text-books  strive  for  the  same  goal — 
the  intention  of  the  testator  as  expressed 
In  the  will.  It  would  be  unprofitable  to  ar- 
ray or  quote  dec^ons  touching  the  various 
expression^  used  by  testators  end  the  mean- 
ing judldally  derived  therefrmn,  and  it  is 
sufficient  to  say  that  the  majority  of  the  court 
believe  and  hold  that  the  meet  natural  and 
the  only  proper  construction  to  be  given  to 
the  language  now  under  consideration  Is  thitt 
each  nephew  and  niece  of  the  testatrix  was 
intended  to  share  equally  with  the  three 
other  devisees,  all  to  take  per  capita. 

[2]  Having  readied  this  conclusion  it  fol- 
lows that  the  rejection  of  the  evidence  of  the 
notary  public  as  to  what  the  testatrix  told 
him  she  wanted  each  of  the  devisees  to  have 
was  not  error. 

From  all  the  circumstances  Jennet  Neil, 
in  diai>osing  of  the  property  which  came  to 
her  and  her  first  husband  Jointly,  and  that 
which  was  acquired  by  lier  and  her  second 
husband,  brother  of  the  former,  bad  In  mind 
the  affection  shown  by  both  for  their  two 
nephews,  although  no  blood  relati<Hi  to  her- 
self, and  she  naturally  desired  to  take  care 
of  the  children  of  her  brothers  and  sisters 
for  wtiom  she  felt  a  natural  affection  wheth- 
er their  parrats  had  visited  her  or  not,  and 
also  a  nearness  to  the  stepdaughter  of  the 
one  sister  who  lived  hera    It  would  not 


be  deemed  natural  or  reasonable  from  any 
language  found  In  the  Instrument  or  from 
any  drcnmstance  shown  to  condnde  that 
she  wanted  one  of  the  nephews  or  nieces  to 
have  a  greater  or  lesser  share  than  any  other, 
all  of  whom  she  must  have  had  in  mind 
when  she  directed  that  the  proceeds  of  the 
property  were  to  be  divided  among  them  and 
the  other  devisees  "equally.'*  If  one  sister 
should  have  five  children  at  the  death  of  the 
testatrix,  and  another  one,  there  is  nothing 
to  indicate  that  Jennet  Intended  the  one 
to  have  as  much  as  the  Ave.  The  language 
and  drcumstances  indicate  that  she  regarded 
her  nephews  and  nieces,  the  one  stepnlece 
and  the  two  nephews  by  marriage,  as  the 
equal  objects  of  her  benefaction.  This  con- 
struction is  entirely  reconcilable  with  the 
situation  shown  and  the  language  used,  wbich 
cannot  without  difficulty  be  given  any  other 
construction.  It  follows  that  while  the  ruling 
of  the  court  in  the  exclusion  of  evidence  was 
correct,  the  Judgment  as  to  the  construction 
of  the  will  was  error. 

The  Judgment  Is  therefore  modified  accord- 
ingly, and  the  cause  remanded  for  further 
proceedings  in  accordance  herewith. 

JOHNSTON,  0.  3^  and  BUROH,  MASON, 
PORTBR,  and  MASSHAIA  33',  concnrrii^ 

DAWSON,  J.  (dissenting).  I  think  the 
judgment  of  the  trial  court  that  the  chil- 
dren of  the  brothers  and  slstors  of  the  tes- 
tatrix, nnnamed  and  ni^own  by  her,  should 
take  per  stirpes  and  not  per  capita  was  cor- 
rect and  in  harmony  with  well-CMiMdered 
precedents  In  analogous  caaoa. 


CARTER  V.  WILSON  et  al.  (No.  21017.) 
(Supreme  Court  of  Kansas.  Jan.  12, 1818.) 

(BvUahUM  by  the  OourtJ 

1.  OONTBACIS    «=»S09(1>— NONPBBFOBUANO— 
IlfPOSnBIUTT. 

Whenever  subsequent  impossibility  of  meet- 
ing the  conditions  of  a  contract  might  readily 
have  been  foreseen  by  the  party  obligated  to 
perform,  he  will  not  be  excused  from  perform- 
ance oh  the  ground  of  impossibility. 

2.  Bills  anu  Notes  «s»182— Lubujtt  or 
Makkb— ConorciONs. 

The  maker  of  a  note  for  the  debt  of  another 
executed  it  on  condition  that  be  was  to  pay  the 
portion  of  the  debt  which  a  sale  of  chattel  se- 
curity ladced  qf  paying,  and  was  to  be  responsi- 
ble for  that  difference  only.  After  default  of 
the  principal  debtor  the  creditor  discovered  that 
the  chattel  mortgage  was  void,  and  that  no  sale 
could  be  made  under  it,  because  the  property  was 
exempt  and  the  mortgagor's  wife  had  not  joined 
in  executing  the  instrument.  No  sale  wus  at- 
temnted,  and  the  creditor  undertook  to  recover 
on  tne  note.  Held,  the  prindpte  stated  in  para- 
graph 1  applies,  and  uie  maker  is  not  uable 
because  the  condition  of  his  liability  has  not 
been  performed. 

Appeal  from  District  Court,  Ford  County. 

Action  by  Charles  Carter  against  George 
Wilson  and  J.  D.  McCarter.  Judgment  for 
defendants,  and  plalntlit  anpeals.  Affirmed. 
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Walter  Ii.  Bullock,  of  Dodge  City,  and 
George  A.  Neeley,  of  Hutcblnson,  for  appel- 
lant. James  M.  Klrkpatrick,  L.  A.  Madisou, 
and  Carl  Van  Kiper,  all  of  Dodge  City,  for 
appellees. 

BURCH,  J.  The  action  was  one  to  recover 
on  a  promissory  note.  The  answer  was  that 
the  note  was  given  on  condition,  and  the  con- 
dition had  not  been  performed.  Jndgment 
was  rendered  for  the  defendant,  and  the 
plalnticr  appeals. 

George  Wilson  (Stained  from  tlie  plaintiff 
a  loan  of  money  giving  therefor  his  promis- 
sory note,  secured  chattel  mortgage  on  a 
threshing  engine.  When  Wilson  applied  for 
the  loan  the  plaintiff  expressed  dissatisfac- 
tion with  the  security  offered.  The  defend- 
ant gave  his  oplolon  of  the  value  of  the 
engine,  and  agreed  to  sign  the  note  on  con- 
dition he  was  to  pay  the  portion  of  the  debt 
which  a  sale  of  the  en^e  lacked  of  paying, 
and  was  to  be  responsible  for  that  difference 
only.  On  these  terms  he  signed  the  note. 
The  debt  was  not  paid  when  it  matured,  and 
the  plaintiff  took  posaessi(m  of  the  engine 
under  the  chattel  mortgage.  He  then  discover- 
ed the  engine  waa  exempt  property,  and  the 
mortgage  was  void  because  WlbKm's  wlte  had 
not  Joined  in  its  ezecotioii.  The  plaintiff 
returned  the  «igl&e  to  Wilson  wlttHmt  at> 
tempting  to  sell  It  13ie  defendant  luid  a 
purchaser  for  tin  engine  who  would  liave 
paid  91,000  for  it. 

The 'answer  wui  met  1^  a  reply.  No  ob- 
jection  was  made  to  the  evidence  offered  in 
snjvort  of  tbe  answer,  like  court  Anmd 
the  essential  facts,  and  the  findings  are  not 
ehaU«iged.  This  court  cannot  consider  mat- 
ters which  were  not  presented  to  the  district 
court  tox  dedslon,  and  tbe  only  question  to 
be  determined  is  whether  or  not  the  findings 
sustain  the  Judgment 

t1.  >]  The  plalntUt  says  that  performance 
by  him  of  tbe  act  upon  which  the  deCratdanf  s 
UaUHty  was  conditionoa  was  impoBslble; 
because  the  diattel  mortgage  was  void,  and 
no  sale  of  the  eni^ne  could  be  made  under 
It  Tbe  plaintiff  took  sndi  chattel  mortgage 
as  be  desired,  and  he  cannot  charge  the  con- 
sequences upon  the  defendant  because  he 
failed  to  iffocure  a  valid  one.  The  aiglne  be- 
Umged  to  a  class  of  property  likely  to  be  ex- 
empt snd  If  exemitt  a  chatty  mor^nge  not 
executed  by  husband  and  wife  Jointly  wonld 
be  void.  The  contingency  was  one  which  a 
man  of  ordinary  prudence  shonld  have  fore- 
eeem  and  guarded  against  The  defendant 
did  not  ccmtract  to  pay  tbe  note  abstdutely. 
He  merely  contracted,  to  pay  whatever  bal- 
ance ahoold  remain  after  deducting  the  pro- 
ceeds derived  from  a  sale  of  the  engine.  The 
cmitract  was  not  Illegal  or  immwal.  ^e 
sale  of  personal  property  under  chattel  mort- 
gage is  by  no  means  impossible  under  tbe 
laws  of  this  state,  and  It  ts  elementary  that 
whenever  subsequent  Impossibility  of  meet- 


ing a  condition  might  readily  have  been  fore- 
seen 1^  the  party  who  nmst  perform,  he  la 
not  excQsed. 

The  Judgment  of  the  dlatilct  court  Is  at* 
firmed.   All  the  Justices  ooncorring. 


STATB  ex  rcL  RAMSEY,  Oo.  Atty.,  r.  CITX 
OF  HUTCHINSON  at  sL   <No.  21fi8&) 

(Sniwme  Gonrt  of  Kansas.  Jan.  12, 1A18L> 

(Spnahiu  hp  th€  OnriJ 

1.  Quo  WAEKaifTO  fr  uO  AcTioir  BT  Btais— 

CiTT  BOUNfiABIES. 
The  state  may  maintain  goo  warranto 
against  a  dty  for  toe  purpose  of  determiQing  its 
true  boundary,  where  its  fault  conaists  in  con- 
fining  its  territorial  jurisdiction  within  too  nar* 
row  Bmits,  u  well  as  where  it  undertakes  to  ex- 
tend them  too  far. 

2.  MCNICIFAL  GOBPOBAIIONB  «S»112(3)  —  OB- 

DinANCB— Subject— Statuti. 
By  virtue  of  the  statutory  requiremeut  that 
the  subject  of  an  ordinance  (of  a  dty  of  the 
first  class)  shall  be  clearly  expressed  in  the  title, 
tbe  [tortion  of  an  ordinance  which  uodertakes 
to  exclude  territory  from  the  corporate  limits  is 
held  to  be  ineffective  because  the  only  purpose 
expressed  In  the  title  is  "extending  the  bmits  of 
the  city," 

8.  Quo  Wabbahto  4=»4&-GrrT  Bouhdabibs- 

FrrtTioif. 

A  petition  in  quo  warranto  against  a  city, 
charging  it  with  unlawfully  refusing  to  exercise 
jurisdiction  of  a  tract  of  land  within  the  corpo- 
rate limits,  Md  to  allwe  by  fair  Imi^ication 
that  such  tract  has  not  been  exdnded  bam  the 
<Kty,  ualess  that  result  followed  from  the  adf^ 
tion  ol  the  ordinance  referred  to. 

Original  proceeding  in  the  nature  of  quo 
warranto  by  the  State,  on  relatitm  of  Herbert 
E.  Ramsey,  County  Attorney  of  Reno  County, 
Kan.,  against  the  City  of  Hutchinson  and 
Clay  Township,  Reno  County,  Kan.  Demur- 
rer to  petition  overruled,  and  City  allowed  30 
days  in  which  to  file  an  answer. 

Herbert  E.  Ramsey,  F.  Ii.  Ifortln,  and  E. 
T.  Foote,  all  of  HutdUlnaon,  tor  plaintiff.  G 
SI.  Wtlllams,  W.  F.  Jones,  and  Slmm<ms  A 
Simmons,  all  of  Hutchinson,  for  defendants. 

MASOX,  J.  The  state  brings  an  action  In 
the  nature  of  quo  warranto  against  the  city 
of  Hntchlnson  for  the  purpose  Of  determin- 
ing whether  a  certain  tract  of  land  is  with- 
in its  corporate  boundaries.  Clay  township, 
which  adjoins  the  city  at  the  place  where  the 
boundary  Is  in  dispute,  is  also  made  a  de- 
fendant. The  petition  alleges  that  the  land 
is  within  the  city,  but  that  tbe  city,  as  well 
as  the  township,  denies  Jttrlsdictl<m  over  It 
The  case  Is  submitted  upon  tbe  city's  d«nni^ 
rer  to  the  petiaon. 

[1]  1.  The  dty  contends  that  quo  warranto 
win  not  tie  to  correct  Its  conduct  In  rising 
to  take  Juiiadlctlon  of  the  tract  In  dispute, 
even  If  it  be  undw  a  legal  obligation  to  do  sow 
Quo  warranto  Is  generally  leooKnlsed  as 
the  proper  method  of  seekli^  rdlef  where  a 
municipality  undertakes  to  exercise  control 


«=aPor  otber  ohms  see  Hiue  topic  and  KSY-NUMBBR  Id  all  K«T-NttiBb«ra«  DlgsaU  and  Indasw 


Digitized  by 


Google 


I 


IK  XS  HEZVIiTV  BSTATB 


1141 


OTW  dlspntod  teciitiwy.  38  Ojc  212;  28  A. 
ft  E.  E1U7.  of  Law.  ttS.  Bne  the  dtaatlon 
1*  noTftV  In  that  tlw  and  tomuihip  eadi 
seeks  to  Impose  npcai  the  other  the  reepoiud- 
MUty  for  Ow  gOTernment  oi  thft  doabtfol 
territory,  ntls  attltade  Is  aocoimted  f<n-  by 
the  fact  that  an  accident  baa  taken  place 
Qpw  a  highway  therein.  wb5i^  wO\  donbtlesa 
result  In  dalma  tot  daroaees  being  made 
against  whichever  body  la  charged  with  the 
doty  of  maintaining  It.  A  question  as  to  the 
tme  boundary  of  a  municipal  corporation 
cannot  ordinarily  be  ralasd  by  an  Indlvidnal 
CTiHWka  T.  Dwyer,  70  Kan.  244,  78  Pae.  417, 
8  A  Tin.  Cas.  288;  Homer  t.  City  of  AtcSilaon, 
88  Kan.  657,  144  Fac.  1010),  and  an  action 
by  thai  state  seems  the  appn^rlate  means  ot 
settling  a  crotrovMsy  In  that  re^Jrd.  -  An 
essential  part  of  a  municipality  Is  the  terri- 
tory which  it  embraces.  A  <dty  whose  bound- 
aries tauaude  a  diq>nted  txact  cannot  be  pre- 
cisely the  sauie  entity  as  one  whose  bound- 
aries exclude  it.  "Every  eztrasion  of  cor- 
porate limits  to  include  new  territory  is  to 
that  extent  a  reorganlzatitm"  CI*opeka  t. 
Dwyer,  supra,  70  Kan.  247,  78  Pac.  417),  and 
so  a  change  of  boundaries  Involves  In  a  cer- 
tain sense  the  creation  of  a  new  corporation. 
A  special  act  undertaking  to  reduce  the  lim- 
its of  a  dty  has  been  held  to  be  void  because 
it  is  an  attempt  to  confer  corporate  power, 
a  result  which  can  be  accomplished  only  by  a 
general  law.  Gray  v.  Crockett,  SO  Kan.  138, 
145,  1  Paa  50.  We  conclude  that  ao  action 
by  the  state  against  a  city  to  determine  by 
what  right  It  exercises  corporate  powers  over 
a  specified  territory  Is  a  proper  proceeding 
by  which  to  determine  the  true  boundary 
line,  whether  the  alleged  fault  of  the  defend- 
ant lies  in  extending  its  territorial  Jurisdic- 
tion  too  far,  or  In  confining  it  within  too  nar- 
row limits. 

[2]  2.  According  to  the  allegations  of  the 
petition,  the  tract  in  question  is  situated  with- 
in the  boundaries  of  the  city  as  they  were  es- 
tablished up  to  1890.  On  August  8,  1014,  an 
ordinance  was  passed  which  was  described  in 
its  title  as  <me  extending  the  city  limits.  It 
undertook  to  define  by  course  and  distance 
the  new  boundary  line  in  the  vicinity  of 
the  disputed  tract-  There  was  some  repug- 
nancy of  calls  at  this  place,  but  a  part  of  the 
line  described  would  necessarily  He  inside  of 
the  boundary  as  it  existed  In  1890.  The 
plaintiff  contends,  and  the  contention  la 
clearly  well  founded,  that  inasmuch  as  the 
title  of  an  ordinance  is  required  to  express 
Its  subject  (Gen.  Stat.  1915,  S  1413),  any  part 
oi  this  one  which  undertakes  to  reduce  the 
territory  of  the  city  is  rendered  void  by  the 
fact  that  the  title  refers  only  to  an  exten- 
sion, and  not  to  a  restriction,  of  the  limits. 

[3]  3.  The  city  does  not  seem  to  controvert 
this  proposition,  but  argues  that  in  order  to 
uphold  the  ordinance  we  should  presume  that 
prior  to  Its  adoption  the  boundaries  as  es- 


tidrtiabed  in  1880  had  bem  changed  to  con- 
form to  the  line  It  describes.  The  petltlM 
does  net  say  In  so  many  words  that  no  change 
of  bonndary  wu  made  between  1800  and  the 
date  ot  the  ordinance,  but  we  think  it  most 
be  regarded  as  doing  so  by  fair  inference. 
It  alleges  that  in  1800  the  limits  of  the  city 
wra«  defined  "as  at  present  constituted,"  and 
that  prior  to  August  8,  1914,  "no  ordinance 
had  ever  been  adopted"  changing  them.  In 
the  dty'B  brief  it  la  said  that  the  territory 
could  have  been  excluded  by  other  means 
than  the  passage  of  an  ordinance,  and  that 
this  could  have  been  accomplished  by  "any 
one  of  several  methods,"  which,  however,  are 
not  pointed  out  The  statute  provides  for 
excluding  tracts  from  cities  by  the  action  of 
the  board  of  county  commissioners  <Gen. 
Stat.  1915,  $1  813,  814).  but  when  this  Is  done 
the  change  is  Required  to  be  recorded  by  or- 
dinance (Gen.  Stat.  1915,  S  819).  An  earlier 
statute  provided  for  changes  of  boundary 
being  made  upon  the  order  of  the  district 
court,  but  was  held  to  be  unconstitutional. 
Hutchinson  v.  Lelmbach,  68  Kan.  37.  74  Pac. 
598,  j63  h.  R.  A.  630,  104  Am.  St.  Hep.  384. 
An  attempt  to  ratify  acts  done  under  It  (Gen. 
Stat  1915,  S  820)  seems  open  to  objection  as 
special  legislation.  But.  assuming  that  the 
territory  might  have  been  excluded  from  the 
city  otherwise  than  by  ordinance,  the  fail- 
ure of  the  petition  explicitly  to  deny  that 
such  action  had  taken  place  seems  inad- 
vertent rather  than  studied.  We  Interpret 
the  pleading  as  meaning  that  the  tract  In 
controversy  has  never  been  excluded  from 
the  city,  unless  this  result  was  accomplished 
by  the  adoption  of  the  ordinance  of  1914. 
No  injustice  can  result  to  the  city  from  this 
interpretation.  If  it  claims  that  such  change 
has  actually  been  made,  it  can  readily  ptead 
the  affirmative  fact. 

The  demurrer  to  the  petition  Is  overruled, 
and  the  city  is  allowed  30  daj^  from  this 
date  In  which  to  file  an  answer,  if  it  desires 
to  do  so,  setting  out  specifically  any  proceed- 
ings upon  which  it  relies  as  having  effected 
the  exclusion  of  the  tract  In  Question.  AU 
the  Justices  concurring. 


In  re  HEIVLT*S  ESTATE. 
HEIVLY  V.  MILLER.    (No.  21252.) 
(Supreme  Court  of  Kansas.   Jan.  12,  1918.) 

(BvUaiut  by  the  Court.) 

t>ivoBCB  *:»171— JuDOMEirr— Bab. 

FoIlowiuR  the  rule  stated  in  Roe  v.  Roe,  62 
Kan.  724,  35  Pac.  808,  39  Am.  St  Rep.  367, 
it  is  held  that  a  judgment  in  a  divorce  action, 
making  a  division  of  property  and  reciting  that 
it  was  a  final  and  full  adjustment  of  all  property 
rights  and  dalms  between  the  parties,  is  a  bar 
to  a  recovery  upon  an  allowance  previously  made 
by  the  probate  court  to  the  wife  against  the  es- 
tate of  the, husband  for  expeuses  that  were  in- 
corred  and  'paid  while  the  marriage  relation  ex- 
isted and  while  she  was  guardian  of  his  person 
and  estate,  and  before  the  divorce  was  granted. 
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Appeal   from  Dlatrict  Court,  Shawnee 

Application  by  Emma  B.  Helvly  for  the 
payment  of  a  claim  against  the  estate  of 
Howard  W.  Helvly,  an  Insane  person,  against 
M.  M.  ]^ler,  as  guardian,  etc.  From  a  judg- 
ment of  the  district  court  affirming  a  Judg- 
ment of  the  probate  court  denying  the  appli- 
cation, the  applicant  appeals.  Affirmed. 

Schoch  &  Rankin,  of  Tc^eka,  tor  appeUant. 
J.  B.  Larimer  and  D.  H.  Braoaman,  both  of 

Topeba,  for  appellee. 

JOHNSTON,  C.  J.  The  principal  question 
involved  in  this  appeal  is  the  right  of  a  di- 
vorced woman  to  recover  upon  a  claim 
against  her  former  husband  where  the  court 
in  the  decree  of  divorce  expressly  determines 
and  settles  property  rights  existing  betwe^ 
the  parties. 

It  appears  that  the  parties  were  married 
In  1892,  and  that  two  children  were  born  to 
them.  Id  1907.  about  15  years  after  their 
marriage,  he  was  adjudged  to  be  insane,  and 
bis  wife  was  appointed  guardian  of  his  per- 
son and  estate,  and  continued  to  act  in'  that 
capacity  until  May  10,  1913.  At  that  time 
she  made  a  final  settlement,  and  the  probate 
court  made  her  an  allowance  against  his  es- 
tate of  ¥3^1.4&  The  basis  of  this  claim 
was  expenses  of  the  family,  taxes  paid,  and 
T^lrs  made  on  Qie  homastead,  whldi  she 
and  her  children  occupied  during  bis  disabil- 
ity. These  expenses  accrued  and  were  paid 
after  lie  ms  adjudged  to  be  insane.  About 
a  weA  after  the  goardinnsbip  was  closed 
and  the  final  settlement  mad^  and  while  her 
husband  was  still  insane,  she  brought  an  ac- 
tion for  divorce,  alleging  misconduct  Uiat 
occurred  before  be  became  insane.  A  divorce 
was  granted,  and  a  dLvlaion  of  the  property 
of  the  parties  was  made.  The  property  con- 
sisted chiefly  of  a  homestead  which  was  ac- 
quired as  the  result  «t  their  Joint  earning, 
which  bad  a  rental  value  of  f40  a  mtnith,  a 
beneficiary  c^rtiflcate  on  whl«^  the  company 
had  been  paying  bee  a  weekly  benefit  of  ¥4 
a  month  during  his  Incapaclfr,  uid  an  in- 
surance policy  of  $1,000  on  the  security  of 
whidL  she  had  b<»-rowed  the  sum  ot  9330.  In 
the  dlTijsioii  of  property  the  court  awarded 
the  property  to  ho-,  but  required  her  to  pay 
him  the  sum  of  $1,000.  and  payment  of  this 
sum  was  made  by  her.  No  special  mention 
was  made  in  tiie  decree  of  the  allowance 
against  him  which  she  had  obtained  in  the 
probate  court,  but  it  was  expressly  declared 
that: 

"The  division  and  adjustment  ol  property  here- 
tofore and  DOW  made  shall  be  a  Snu  and  full 
adjastment  of  all  property  rights  and  daims  be- 
tween said  parties." 

About  two  years  afterwards,  and  on  Mart^ 
18,  1916t  an  Inquiry  as  to  his  mental  condi- 
tion was  made,  and  it  was  adjudged  that  he 
had  been  restored  to  his  right  mind.  Some 
time  aftw  the  divorce  he  inherited  an  un- 


divided Interest  In  land  in  Missouri,  and  a 
part  of  the  $1,000  whldi  ^e  had  paid  to  him 
remained  In  the  hands  of  the  guardian  ap- 
pointed to  succeed  her  when  her  application 
under  review  was  made.  She  asked  the  pro- 
bate court  to  require  the  guardian  of  her  es- 
tate to  apply  any  cash  on  hand  to  the  pay- 
ment of  her  allowance  of  $3,251.48,  and  also 
that  be  proceed  to  sell  the  real  estate  in  Mis- 
souri for  the  purpose  of  paying  her  claim. 
The  a[^licatl<xi  was  denied  by  the  probate 
court,  and  she  then  appealed  to  the  district 
court  From  its  decision  drying  her  appli- 
cation she  brings  the  case  to  this  court 

It  Is  contended  by  the  plaintUF  that  the  al- 
lowance by  the  probate  court  is  as  conclusive 
upon  the  parties  as  a  Judgment  of  the  dis- 
trict court.  Assuming  that  it  was  as  conclu- 
sive as  plaintiff  contends,  it  must  be  held  that 
her  rights  in  the  claim  were  finally  and  fully 
determined  by  the  Judgment  rendered  when 
the  divorce  was  granted.  The  decree  pur- 
ports to  dispose,  of  all  property  rights  of  the 
parties  and  of  every  claim  existing  between 
them.  The  terms  of  the  decree  cover  adjudi- 
cated claims  as  completely  as  claims  or 
rights  which  had  not  been  determined  by  a 
court  The  facts  in  the  case  bring  it  within 
the  rule  stated  in  Boe  v.  Roe,  52  Kan.  724. 
85  Pac.  808,  39  Am.  St  Bep.  367,  that: 

"The  final  Judgment  in  an  actiou  granting  a 
divorce  settles  all  property  rights  oE  the  par- 
ties, and  is  a  bar  to  an  action  afterward  brought 
by  either  party  to  determine  the  Question  of 
alimony,  or  any  property  rights  which  might 
have  been  settled  1^  sndi  Judgment" 
par.  2. 

In  this  case  the  plaintifTs  claim  might  not 
only  have  been  settled  In  the  action  of  di- 
vorce, but  the  court  in  its  judgment  deidares 
that  all  property  r^hts  have  been  d^r- 
mined,  and  all  existing  <daims  adjusted.  The 
statute  authorizes  such  an  adjudication  of 
prc^rty  rights  when  a  divorce  is  granted, 
and.  besides,  as  stated  in  Roe  v.  Roe,  supra: 

"It  is  the  geneml  policy  of  the  law,  strongly 
adhered  to  by  this  court  in  its  prior  decisions, 
to  require  every  question  properly  inv^ved  in 
any  Buit  to  be  disposed  of  by  the  judgment  final- 
ly rendered  in  the  case."  IS2  Kan.  128,  35  Pae. 
809  (89  Am.  St  887). 

The  Boe  Case  must  be  r^arded  as  a  con- 
trolling authority  In  this  one.  Some  deci- 
sions reaching  a  different  result  have  been 
cited  by  plalnttff,  but  they  ere  based  on  stat- 
utes differing  from  our  own.  The  principal 
authority  relied  on  by  plaintiff  is  Scott  v. 
Scott,  S3  Conn.  634,  78  AtL  314.  21  Ann.  Cas. 
965,  In  which  It  was  held  that  an  allowance 
of  alimony  to  a  wife  In  a  decree  of  divorce 
does  not  Mr  a  recovery  of  a  debt  due  from 
the  husband  to  the  wife  when  the  decree  was 
rendered.  Although  this  decision  appears 
to  be  in  conflict  with  the  rule  In  the  Boe 
Case,  It  may  have  been  affected  by  the  Con- 
necticut statute  which  provides  that  upon 
granting  a  divorce  the  court  may  assign  to 
the  woman  a  part  of  hor  husband's  estate  not 
exceeding  one-third  of  it   No  provlsitoi  Is 


Digitized  by 


Google 


HODOEK  V.  SOT 


1148 


made  for  a  divisioii  of  the  property  of  both 
parties,  but  the  decree  operates  as  a  parti- 
tion, between  husband  and  wU6,  <tf  his  pK^ 
erty.  Our  statute  provides  that: 

Of  "sadi  property,  whether- real  or  personal, 
aa  shall  have  bera  acquired  by  the  parties  joint- 
ly during  their  marriage,  wbetber  the  title  there- 
to be  in  either  or  tx^b  ca  said  parties,  the  court 
ahall  make  audi  ^viaim  between  Uie  parties 
re^tectivelr  as  may  appear  just  and  reasonable, 
b^  a  division  of  the  property  in  kind,  or  by  set- 
tmg  the  same  apart  to  one  of  the  parties,  and 
requiring  the  other  thereof  to  pay  audi  sum  as 
may  be  jost  and  proper  to  effect  a  fair  and 
just  divi^on  thereof."    Gen.  Stat  ldl5,  S  7581- 

Bren  If  the  decision  In  the  Scott  Oase  may 
be  considered  as  In  conflict  with  the  ruling  In 
the  Boe  Gase,.lt  does  not  Incline  us  to  over- 
role  or  modify  the  latter  ruling.  About  20 
years  after  the  case  was  decided  the  ques- 
tion lnv<d«^  came  up  again  fw  considera- 
tion, and  fte  doctrine  of  the  case  was  ai>- 
pnveA  and  followed.  McOormlck  v.  Mc- 
Connlck,  82  Kan.  31. 107  Fac.  546. 

The  Judgment  ot  the  district  court  is  af- 
firmed.  All  the  Justices  concnrrtauE. 


HODGBN  et  al.  v.  ROT  et  aL    (No.  20972.) 
(Supreme  Court  of  Kansas.  Jan.  12, 1918.) 

1.  ATTAOHVBRT  ^a»322  — %tETI7BN  —  I^SaOBIP- 
TIOH  OF  PSOFKBTT. 

In  his  return  npon  an  order  of  attachment 
the  sheriff  should  describe  the  property  attached 
BO  that  it  can  be  readily  identified ;  and  held 
that  the  return  herein  which  desaibed  the  land 
seized  as  the  northeast  and  northwest  quarters 
of  section  22  in  township  7,  range  38,  is  not  void 
by  reason  of  indeflnlteness  or  uncertainty  In  the 
description. 

2.  MOBieAOU    <=»890  — BiMBDT  — FOBBOIA- 

SOBS  Pbocdedihob. 

A  party  may  employ  as  many  concarrent 
and  consistent  remedies  as  the  law  gives  him, 
and  a  plaintiff,  in  an  action  to  recover  an  in- 
d^tednese  and  to  foredose  a  mortgage  given  to 
secure  its  paymwt,  may  secure  the  issuance  of 
an  order  of  attachment  and  the  levy  of  the  same 
upon  property  other  Hum  that  incladed  In  the 
mortgage. 

8.  Attaohmwt  «b>1T8— Bzoesbitb  Lbtt  — 
Pbotbotion  bt  GonsT. 

A  court  has  authority  to  protect  the  de- 
fendants or  other  creditors  as  against  an  exces- 
sive levy  and  the  seizure  and  holding  of  more 
property  than  is  necessary  to  meet  the  judgment 
establishing  the  indebtedness ;  but  the  fact  that 
an  officer  seises  and  holds  an  excessive  aihount 
of  property  does  not  necessarily  invalidate  the 
attachment. 

Appeal  from  District  Court,  Sherman 

County. 

Action  by  Laura  L.  Hodgen  and  another 
against  M.  A.  Roy  and  others.  From  a  Judg- 
ment holding  the  attachment  to  be  Invalid, 
pl^tlffs  appeal.    Berefsed  and  remanded. 

John  Hartzler  and  0.  O.  Perdleu,  both  of 
Goodland,  for  appellants.  St.  F.  Murphy,  of 
Qoodland,  tor  appdlees. 

JOHNSTON,  C.  J.  The  validity  of  an 
attachment  of  real  estate  is  involved  in 


this  appeal.  The  plaintiffs  bron^t  an  ac- 
tion in  the  district  court  of  Sherman  county 
to  foreclose  a  mortgage  on  real  estate,  and 
In  their  petition  alleged  that  the  mortgage 
on  the  land  was  Insufficient  to  se<hire  the 
paymrat  of  the  mortgage  debt.  They  there- 
fore procured  the  Issuance  of  an  order  of 
atta<Ament,  and  caused  it  to  be  levied  on 
prop^ty  other  than  the  mortgaged  land.  The 
order  was  directed  to  the  sheriff  of  Sherman 
coimty,  who  levied  It  upon  a  tract  of  land 
and  in  hla  retnm  stated  that  the  land  at- 
tatdied  by  falm  was  described  In  an  appraise- 
ment which  he  procured  to  be  made,  and 
which  was  made  a  part  of  his  return.  In  the 
appraisement  the  land  was  described  as 
the  northeast  and  northwest  quarters  of 
section  22,  In  township  7,  range  38.  He  also 
returned  that  he  had  posted  copies  of  the 
notice  on  land  of  the  same  description.  In 
neither  was  the  meridian  mentioned  nor  did 
he  sute  that  it  was  situated  in  Shermsn 
county. 

[1]  Defendants  ohalloiged  the  validity  of 
the  attachment  by  motion  on.  the  ground  that 
the  return  of  the  sheriff  failed  to  show  that 
the  land  attached  was  in  Sherman  county 
and  within  the  Jui;^8dlctlon  of  the  court 
While  the  description  Is  Incomplete  no  one 
could  be  misled  as  to  the  identity  of  the 
land.  There  Is  no  section  22,  in  township  7, 
range  38,  In  Kansas,  oth^  than  the  tract 
levied  on  by  the  sheriff.  The  order  was  Is- 
sued to  the  sheriff  of  Sherman  county,  in  an 
action  that  could  only  be  brought  In  that 
county,  and  he  could  not  levy  the  attach- 
ment in  any  other  county.  The  appraisement 
whliSi  was  Included  in  his  return  was  made 
by  householders  of  Sherman  county.  It  was 
of  course  the  duty  of  the  sheriff  in  making 
bis  return  to  describe  the  property  attached 
so  that  it  could  be  readily  identlfled.  We 
think  the  description  given  in  the  return 
accomplished  that  purpose.  Defendants  con- 
tend that  the  exactness  of  description  re- 
quired in  a  deed  is  essential  to  the  validity 
of  a  return.  In  view  of  the  fact  that  the 
return  Is  only  a  step  taken  towards  giving 
the  court  jurisdiction  to  establish  a  claim 
and  appropriate  property  for  its  payment 
and  one  which  is  stiU  open  to  contest  and 
to  amendment,  it  is  hardly  necessary  that 
there  should  be  the  same  precision  of  de- 
scription as  in  an  instrument  which  transfers 
title  of  land.    It  has  been  said: 

"While  there  is  respectable  authority  to  the 
effect  that  the  description  should  be  as  specific 
as  that  required  in  a  deed,  and  while  such  a  de- 
scription would  no  doubt  in  all  cases  be  suf- 
fident,  yet,  inasmuch  as  the  object  of  the  at- 
tachment is  to  secure  the  jurisdiction  of  the 
court  over  the  land  until  plaintiff  establishes 
his  claim,  it  would  seem  that  the  same  certainty 
ought  not  to  be  required  as  when  the  title  is  di- 
vested."  4  Cyc.  Oil. 

If  there  was  anything  lacking  In  the  de- 
scription of  the  land  attached  the  defendants 
supplied  It  In  their  motion  attacking  the  suf- 
ficiency of  the  attachment.   In  it  they  state 
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that  the  land  levied  upon  xmAer  the  order 
of  attadunfmt  was  the  n(nth  one-half  of 
8ectl(«i  22»  In  township  7,  sooth  of  rai^  88, 
vest  of  the  Oxth  principal  meridian  In 
Sherman  county,  Kan.  No  fuller  or  better 
descrlptl<m  of  uie  land  could  be  made  than 
that  given  In  this  admission  of  the  defend- 
ants. 

[Z]  It  Is  also  contended  that  a  party  who 
has  brought  an  action  to  foreclose  a  mort- 
gage as  the  plaintiffs  did  cannot  procure  the 
attachment  of  other  property  of  the  de- 
fendant until  the  mortgage  security  has  been 
exhausted.  A  party  may  employ  as  many 
remedies  aa  the  law  gives  him,  providing 
they  are  not  Inconsistent  with  each  other. 
He  may  sue  on  the  debt  alone,  and  may  ob- 
tain an  attachment  or  other  proceeding  au- 
thorized by  law  to  establish  his  debt  or  to 
secure  or  enforce  Its  payment,  or  he  may 
foreclose  the  mortg^e  and  subject  the  mort- 
gaged property  to  the  paymeat  of  the  debt. 
The  mere  fact  that  he  hag  aslied  for  a 
foreclosure  does  not  preclude  the  use  of  other 
coneurr^t  and  eonslstent  remedies.  Schuler 
r.  Fowler,  63  Kan.  98,  64  Pac.  1030;  note, 
73  Am.  St.  Rep.  569.  ^ee,  also,  Llchty  T. 
McMartln,  11  Kan.  666. 

[3]  If  the  mortgaged  property  Is  insuffi- 
cient to  secure  the  paymwit  of  the  debt, 
there  Is  no  reason  why  the  creditor  may  not, 
if  grounds  of  attachment  exist,  procure  the 
attachment  of  property  not  Included  In  his 
mortgage  sufficient  to  meet  the  indebtedness. 
A  court  has  authority  to  protect  a  defendant, 
as  well  as  other  creditors,  by  preventing  an 
ezcesdve  levy  or  the  holding  of  more  prop- 
erty than  la  soffliclent  to  meet  the  debt  with 
the  necessary  costs  and  expenses.  4  Cyc.  599. 
The  fact  that  the  officer  seizes  and  holds  a 
larger  amount  of  property  than  Is  necessary 
does  not  necessarily  invalidate  the  attach- 
ment. Tucker  V.  Green,  27  Kan.  355  ;  6  0.  J. 
238.  It  was  allied  here  that  the  mortgaged 
premises  were  insufficient  to  secure  the  pay- 
ment of  the  amount  due  on  the  note,  and 
nothing  appears  to  show  that  the  seizure  of 
the  additional  property  was  excessive. 

It  follows  that  the  decision  ot  the  trial 
court  holding  the  attachment  to  be  Invalid 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings.  All  the  Justices 
concurring. 


SNELUNG  V.  NATIONAL  TRAVELERS' 
BENEFIT  ASS'N.     (No.  21174.) 

(Saprone  Court  of  Kansas.  Jan.  12,  191&) 

fftvllalnu  »y  the  Court.) 

1.  Insurance  *=>618— Acnoir  Against  Foe- 
EiOK  Company— Venue— Statute. 
Under  section  53  of  the  Civil  Code  (Gen.  St 
1910,  I  6943),  an  action  against  a  foreign  insur- 
aoce  company  to  recnver  upon  a  policy  of  insur- 
ance may  be  brought  in  any  county  where  it  may 
be  found  regardless  of  where  the  cause  of  action 
arose  or  of  the  residence  of  the  plaintiff. 


2.  INSURAKOB  «s»618— Action  Aoaihst  For- 
noN  CoHPANT— Venue. 

The  provision  in  the  last  part  of  section  53 
(Gen.  St  1010.  |  6943)  that  an  action  against  a 
foreign  insurance  company  may  be  brought  in 
any  county  where  the  cause  of  action  t»  smae 
part  thereof  arose  is  a  pennisaive  and  cnmnla* 
tive  remedy. 

3.  Insurance  *=»627{1)  —  Action  Aoaxitr 
Foreign  Corporation— Process. 

Service  upon  a  duly  licensed  general  agent 
of  the  defendant  whose  principal  office  and  place 
of  business  la  in  the  county,  and  who  is  vested 
with  full  power  and  authority  to  appoint  and 
remove  all  local,  special,  or  Bolidting  agents 
of  the  defendant  in  a  certain  territory  M  the 
state,  is  deemed  to  be  sufficient  to  give  the  court 
jurisdiction  of  the  defendant 

4.  Constitutionai.  Law  «=3309(3)  —  Insur- 
ance ^»627(1) — Foreign  Insurance  Cor- 
poration —  Due  Process  or  l^w  —  Serv- 
ice on.  \ 

To  acquire  jurisdiction  In  thsjnray  stated 
does  not  violate  the  FourteenQi  A|pnwnent  of 
the  federal  Constitution. 

Appeal   from  District   Court,  Shawnee 

County. 

Action  by  May  H.  Snelllng  against  the  Na- 
tlonal  Travelers'  Benefit  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

B.  K.  Maine,  of  Des  Moines,  Iowa,  Godard 
Sc  Myers,  of  Topeka,  and  Fred  P.  Carr,  of 
Des  Moines,  Iowa,  for  an^sUiuit.  EL  E. 
Broobens,  of  TopeiAi,  and  B.  S.  AlexandOTr  ot 
Kingman,  for  appellee. 

JOHNSTON,  O.  J.  May  H.  SneUlng  re- 
covered Judgmoit  against  the  National  Trav^ 
elers'  Benefit  Aa80clatl<m  upon  an  accident 

policy  Issued  by  the  defendant  to  her  hus- 
band, Thomas  Snelllng.  The  defendant  Is  an 
Iowa  corporation  doing  business  In  this  state. 
The  accident  In  which  Snelllng  lost  bis  life 
occurred  near  West  Plains,  Mo.,  where  he  and 
plaintiff  were  then  residing.  After  her  hus- 
band's death  plaintiff  made  her  home  with 
relatives  In  Oklahoma.  On  October  27,  1910, 
this  action  was  c<»nmenced  In  the  district 
court  of  Shawnee  county,  and  service  was 
had  upon  defoidant  on  November  3d.  hy  de- 
livering a  copy  of  the  summons  to  W.  D.  O'- 
Kell,  an  agent  of  the  defendant  at  Topelia. 
Appearing  specially,  the  defendant  filed  a 
motion  to  quash  the  summons  and  dismiss 
the  action  for  the  reasons  that  the  cause  of 
action  did  not  arise  In  Shawnee  county, 
Kan.;  that  plaintiff  was  not  a  resident  <A 
that  county ;  that  the  summona  was  not  serv- 
ed upon  such  an  agent  of  the  defendant  as 
would  give  the  court  jurisdiction  over  it; 
and  that  the  court  had  no  Jurisdiction  of  the 
subject-matter  of  the  actl<w.  Evidence  for 
and  against  the  ftiotlon  was  Introduced. 
From  the  Records  of  the  state  superintenOeut 
of  insurance.  Introduced  hy  plnlntUf,  it  ap- 
peared that  the  defendant  tiad  filed  a  written 
appointment  of  O'Kell  as  its  general  agent  at 
Topeka  with  power  to  appoint  and  remove 
local,  special  and  strtldtU^  agents,  and  tliat 
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on  March  1, 1916.  be  wad  duly  licensed  by  the 
Insnranoe  department  as  such  agent.  A  oer* 
fiflcate  of  the  snperlntendent  of  InsnrBnce  un- 
der date  of  December  18,  1915,  stated  that 
O'Kell  had  been  Ucmsed  to  act  as  such  agent 
for  the  current  Insurance  year  ending  on  the 
last  day  of  February,  1916,  and  tbat  at  the 
request  of  O'Kell  the  llcoiae  was  canceled  on 
NoTMUber  11,  191B,  although  the  defendant 
bad  not  yet  requested  It  nor  revoked  O'Kell's 
appotaitment.  Hie  court  denied  the  motion. 
After  an  answer  by  defendant  containing 
denials  of  the  averments  of  the  petition  a 
trial  was  had  oo  the  merits  whldb  resulted 
in  a  verdict  for  the  plaintiff,  and,  defendant's 
motion  for  ;i  new  trial  having  boen  overruled. 
It  appeals. 

[1,2]  The  principal  controversy  between 
the  parties  pn  this  appeal  Is  whether  or  not 
the  trial  court  had  jurisdiction  over  the  sub- 
ject-niutter  and  of  the  defendant,  and  wheth- 
er the  service  of  summons  that  was  made  la 
snthdent  In  an  action  against  a  foreign  In- 
surance company.  The  action  Is  a  transitory 
one,  and,  except  aa  limited  by  statute,  may 
be  brought  in  any  county  where  service  upon 
the  defendant  may  be  obtained.  The  first 
three  sections  of  the  article  in  the  Code  upon 
veuue  in  civil  actions  relate  to  the  bringing 
of  local  actions,  and,  following  them,  section 
63  of  the  Co4lc  provides: 

"An  action,  other  than  one  of  those  mentioned 
in  the  first  three  sections  of  this  article,  against 
a  nonresident  of  this  state  or  a  foreign  corpora- 
tion, may  be  brought  in  any  county  in  which 
there  may  be  property  of,  or  debts  owing  to,  said 
defendant,  or  where  said  defendant  may  be 
found ;  bat  if  said  defendant  be  a  foreign  ioaur- 
ance  compaiiy,  the  action  may  be  brought  In  any 
county  wnere  the  cause,  or  some  part  thereof, 
arose.^'   Gen.  Stat  1910,  |  6948. 

•  nils  Is  followed  by  the  sweeping  prorlilon 
of  section  56  of  the  Code  that: 

"E!verv  other  action  must  be  brought  In  the 
county  in  which  the  defendant  or  some  one  of 
the  defendants  reside  or  may  be  summoned." 
Oeu.  Stat  1915,  |  694B. 

The  first  part  of  section  53  (Oen.  St  1916, 
I  6943)  Is  general  In  Its  application  to  nonresi- 
dents and  to  foreign  corporations,  but  if  the 
defendant  Is  a  foreign  insurance  company, 
the  plaintiff  is  given  the  added  privilege  of 
bringing  his  actloa  In  any  county  where  the 
cause  of  action  arose.  The  statute  does  not 
require  that  an  action  against  a  foreign  In- 
surance company  must  be  brought  In  that 
place,  but  only  that  it  may  be  brought  there. 
The  last  clause  of  the  section  is  a  permissive 
and  cumulative  remedy.  That,  in  effect,  was 
determined  in  Henry  v.  Railway  Co.,  92  Kan. 
1017,  142  Pac.  972,  where  It  was  contended 
that  the  term  "may,"  as  used  in  section  61  of 
the  Code  (Gen.  St.  1915,  S  6941),  should  be  ctm- 
strued  in  a  mandatory  sense,  but  It  was  held: 

"Where  in  the  artide  of  the  Code  relating  to 
venue  it  is  provided  that  certain  actions  'must' 
and  that  others  'may'  be  brought  In  certain  coun- 
ties, and  that  all  others  must  be  brought  in  the 
County  in  which  the  defendant  resides  or  may 
be  summoned,  the  actions  with  respect  to  which 
the  permissive  term  'may'  is  used  are  not  there- 


by rendesed  local,  mid  they  may  ba  brou^t  In 
any  couuty  in  which  tiie  detuiduit  may  be  sum- 
moned."  Syl.  Far.  1. 

This  view  was  reaffirmed  In  Hill  v.  Ballway 
Co.,  94  Kan.  254.  146  Pac.  851.  See.  also. 
Handy  t.  Insurance  Co^  37  Ohio  St  866;  Ob- 
bom  et  aL  v.  Lldy,  51  Ohio  St  90,  37  N.  B. 
434.  For  the  same  reason,  the  term  "may" 
used  in  section  58,  should  be  regarded  as  per- 
missive, and  therefore  a  plaintiff  may  at  his 
{q>tion  «nplQr  this  added  fadllty  as  against 
a  foreign  insnnuioe  company,  or  he  may  use 
the  other  provlaton  whldi  antborlzes  the 
bringing  of  an  action  In  any  county  In  which 
the  foreign  insurance  company  may  be  found. 
Under  the  first  part  of  the  section  it  is  im- 
material who  tile  plaintiff  is  or  where  the 
cause  of  action  arose.  The  plaintiff  may  sue 
foreigners,  natural  or  artificial,  in  any  coimty 
where  they  have  property  or  debts  owing  to 
them  or  where  they  may  be  found,  regardless 
of  the  place  where  the  cause  of  action  arose, 
if  there  la  Jurisdiction  of  the  subject-matter. 
If  the  nonresident  Is  a  foreign  Insurance 
company  doing  business  In  the  state,  the 
added  remedy  is  given  so  that  It  may  be 
sued  wherever  the  cause  of  action  or  some 
part  of  it  arose.  An  action  may  he  bronght 
against  It,  although  It  has  no  property  or 
debts  owing  to  it  in  the  state  providing  Juris- 
diction of  the  party  can  be  obtained  by  volun- 
tary appearance  or  service  of  process  in  any 
way  authorized  by  statute. 

[3]  The  defendant,  being  a  foreign  cor- 
poration, may  be  sued  In  any  county  where  It 
may  be  found,  and  it  may  be  found  where- 
ever  service  may  be  made  upon  It  In  Insur- 
ance Co.  v.  National  Bank,  68  Kan.  86,  48  Pac. 
592,  it  was  contended  that  as  both  parties 
were  foreign  corporations,  and  as  the  cause 
of  action  was  not  based  on  a  contract  of  in- 
surance entered  into  ]n  this  state,  the  defend- 
ant, a  foreign  Insurance  company,  could  not 
be  sued  unless  service  was  obtained  on  one  ot 
its  principal  officers.  It  was  held  that  such 
a  company  might  be  sued  In  a  county  where 
it  maintained  an  agent  having  general  au- 
thority upon  insurance  contracts  and  other 
contracts  as  well.  It  was  remarked  that: 

"The  old  theory  that  a  corporation  resides  only 
in  the  state  of  its  creation  no  longer  obtains. 
It  is  now  held  that,  for  the  purpose  of  conferring 
jurisdiction  on  the  courts,  a  corporation  is  pres- 
ent in  any  place  where  it  transacts  its  busiaess, 
and  that  service  of  process  may  be  made  on  its 
agents  through  whom,  as  its  instruments,  its 
business  is  transacted.  The  intangible  corpora- 
tion fs  held  to  i>e  present  wherever  its  business 
is  carried  on,  whether  that  be  in  the  state  where 
its  charter  was  obtained,  or  in  any  other  sover- 
eignty. St  Clair  v.  Cox.  106  U.  S.  350  [1 
Sup.  Ot  364,  27  L.  Ed. 

See,  also.  Mystic  Legion  t.  Brewer,  76  Kan. 
729,  90  Pac.  247. 

In  this  case  the  service  was  made  upon  a 
duly  authorized  agent  of  the  defendant  whose 
principal  office  and  place  of  business  was  In 
the  county  and  who  was  vested  with  general 
authority. 

[4]  'Some  complaint  is  made  of  an  lustruc- 
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Uon,  bnt  we  find  nothing  substantial  In  It. 
Xdther  do  we  find  any  good  ground  for  the 
objection  that  the  rnllnga  and  jndgmmt  of 
the  court  are  in  contravention  of  the  Fonr- 
teeuth  Amendment  of  the  federal  Constitu- 
tlon,  In  that  it  derives  the  defendant  of 
pr<^rty  without  due  process  of  law. 

The  Judgment  Is  affirmed.  All  the  Justices 
concarrlng. 


MONTGOMBBT  COTJNTT  NAT.  BANK  T. 
WHERBT.    (No.  21172.) 
(Supreme  Court  of  Ea&Bas.    Jan.  12,  1918.) 

(SyUahu*  &tf  the  Court.) 

1,  Chattel  Mobtgageb  €=9l76(4)  —  Sai^b— 
Adequate  Pmob— Evidence. 

Where  a  mortgagee  takes  charge  of  mort- 
gaged chattel  property  on  the  default  of  the 
mortgagor  and  endeavors  to  sell  it,  but  only 
succeeds  in  making  a  conditioDal  and  abortive 
sale,  the  price  fixed  in  the  conditional  and  abor- 
tive sale  IS  not  necessarily  a  fair  and  reasonable 
bads  for  determining  the  true  value  of  the  prop- 
erty. 

2.  Chatxbi.  Mobtoaobb  ^s>  169  — Sale  by 
mobtgaqee — comvebsion— llabilitt. 

Where  a  mortgagee  takes  charge  of  chattel 
property  owing  to  the  default  of  his  debtor,  the 
mortgagor,  it  is  the  privilege  of  the  mortgagee, 
under  Uie  expressed  terms  of  the  mortgage,  to 
sell  the  mortgaged  property  outright,  but  the 
mortgagee  has  not  the  right  to  make  a  condition- 
al Bale  of  the  property ;  it  is  technically  a  con- 
version of  the  proper^  to  make  such  conditional 
sale  of  it,  and  the  mortgagee  is  liable  to  the 
mortgagor  for  the  fair  and  reasonable  value  of 
the  property  at  tJie  time  of  such  conversion. 

Appeal  from  District  Court,  Montgomery 

County. 

Action  by  the  Montgomery  County  Nation- 
al Bank  against  I.  W.  Wherry.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  Instructions. 

L.  P.  Brwika,  of  Gherryvole^  for  ai^pdilant 
H.  A  Frltchard,  of  Ft  Scott,  for  appellee. 

DAWSON,  J.  The  plaintiff  loaned  fSOO  to 
the  defendant  upon  his  promissory  note  se- 
cured hy  a  chattd  mortgage  covering  the 
equipment  of  a  bUllard  parlor  In  Cherry- 
vale.  The  mortgage  contained  the  usual  and 
familiar  recitals  of  thie  rl^^ta  and  prlvUe^ 
of  a  mortgagee  of  chattels,  and  farther: 

"If  from  any  cause  said  property  shall  fail 
to  satisfy  said  debt  and  interest  aforesaid,  said 
party  of  the  first  part  henbj  agrees  to  pay  the 
deficiency." 

Shortly  afterwards  the  defendant  sold  his 
equity  in  the  chattel  property  and  left  the 
community  and  paid  no  lurtber  attention  to 
the  note,  mortgage,  or  mortgaged  property. 
After  the  maturity  and  default  of  the  note, 
the  plaintiff  took  possession  of  the  property 
under  its  mortgage,  rented  It  for  two  months 
at  $10  per  month,  sold  some  of  the  property 
for  $48,  and  made  a  conditional  sale  of  the 
remaining  chattels  to  one  H.  A  Mouteath, 
for  $450,  and  the  contract  of  sale  provided 
that  title  to  the  property  should  remain  in 


the  bank  until  tke  ha  lance  of  the  purchase 
price  was  paid.  Monteath  paid  the  bank 
$35,  and  then  returned  the  property  and  re- 
fused to  make  further  payments.  Since 
then  the  bank  has  made  repeated,  bnt  on* 
availing,  efforts  to  s^  the  property,  and  Is 
ready  to  d^ver  to  defOidant  the  property 
undisposed  of  on  payment  of  the  balance  due 
on  his  note.  The  plaintiff  brought  this  ac- 
tion to  recover  the  amount  sieged  to  be  stilt 
due  on  the  note.  The  defendant's  answer  de- 
manded an  accounting,  and  alleged  that  such 
accounting  would  show  nothlnc  dii&  13ie 
trial  court,  among  other  matters  above  nar- 
rated, found  as  follows: 

"That  the  selling  price  to  Monteath  <tf  $460 
together  with  the  $3o  by  him  and  $20  received 
for  two  months'  rent  and  $25  received  for  show 
case  and  $10  received  for  cash  register  and  S3 
received  for  stove,  equals  the  amount  doe  <hi  the 
note  to  the  plaintiff  from  the  defmdant  at  the 
time  the  property  was  sold  to  Monteath.  Where- 
fore it  is  considered,  ordered,  and  adjudged  that 
the  defendant  have  judgment  for  costs  herein 
and  go  hence  without  day." 

The  bank  appeala  Appellee  raises  the 
point  that  no  transcript  of  the  evidence  was 
filed  In  the  district  court,  but  that  only  lim- 
its our  labors  touching  the  scope  of  the  re- 
view. The  pleadings,  findings,  and  Judg- 
ment are  here,  and  they  are  sufficient  to  re- 
quire con8ideratl<m  of  the  error  presented  in 
the  appeaL  Plaintiff  states  It  ttius: 

"The  bank  daims  the  court  erred  in  allowing 
the  credit  of  $450,  which  was  to  be  but  which 
was  never  paid  on  the  conditional  sale,  and  that 
it  should  have  rendered  a  deficiency  judgment 
against  the  dt^endant  for  the  balance  due  after 
allowing  the  $93  credit  as  a  partial  payment" 

£1,2]  Plaintiff's  contention  Is  not  precisely 
correct,  and  neither  in  our  opinion  was  the 
Judgment  of  the  trial  court  I>efendant  was 
not  entitled  to  a  credit  for  the  fall  amouut 
for  which  the  property  was  conditionally 
sold.  The  bank's  transaction  with  Mohteattt 
was  not  an  outr^t  sale,  and  the  amount  for 
which  the  property  was  only  conditionally 
sold  in  that  abortive  transaction  was  not  a 
fair  basts  on  which  to  fix  the  value  of  the 
property.  But  the  bank  -  was  not  author- 
ized to  make  a  conditional  sale  of  the  prop- 
erty. It  was  authorized  to  sell  it  outright, 
even  at  a  sacrificial  price,  if  it  did  so 
in  good  faith.  But  when  it  made  a  con- 
ditional sale  of  the  mortgaged  chattels.  It 
was  guilty  of  converting  the  property  (38 
Cyc  2005,  2022),  and  the  legal  consequence 
of  that  conver8i<m  was  to  charge  the  bank 
with  its  fair  and  reas<Hiable  value.  13  Cyc. 
170.  See,  also,  13  Cyc.  69,  TO.  It  is  Inti- 
mated in  defendant's  brief  that  a  dty  ordi- 
nance, barring  the  maintenance  of  billiard 
parlors  In  Cherryvale,  Is  the  real  cause  of 
the  property  being  locally  unsalable:  How- 
ever that  may  be,  there  is  certainly  a  market 
for  billiard  ball  property  somewhere  which 
the  litigants  ought  to  be  able  to  ascertain 
without  difficulty,  and  that  market  value. 


Ass^For  otber  cues  sea  tamm  topic  and  KEY-NUHBBR  In  all  K«r-N<u>ber«d  Dlsactt  aad  Induas 


Digitized  by 


Google 


t 


Kan.) 

less  frelgbt  cbarget  and  any  otber  iiroper 
deductions,  would  Indicate  api^ozimately  the 
fair  value  of  the  property.  8  B.  a  I*  488. 
Tbere  may  be  other  ways  of  aacertaialxig  Its 
tme,  ffttr,  and  naacnuUe  ralna  To  deter- 
mine the  fair  value  of  the  property  at  the 
time  It  was  eouTerted,  and  to  give  defendant 
credit  on  the  note  tberefoFt  and  to  render 
judgment  £or  plaintiff  for  the  balance,  If 
any,  still  due  after  giving  that  oredlt,  the 
jadgment  of  the  trial  oonrt  wlU  be  rererBed, 
and  the  cause  TemanOed,  with  Instmctkms 
to  that  elEect 

It  Is  -so  ordered.  AU  the  Justices  oooeor- 
rlng. 


8NODGRA8S  t.  8N0DGBASS  et  aL  * 
(No.  21221.) 
(Supreme  Oonrt  of  Kansas.  Jan.  12,  1018.) 

(SvOahut  by  the  Court.) 

1.  VXNDOK  AND  PUBCttASEE  ®=>350  —  AonON 

ON  Bond  to  Quiet  Th-le— Evidence. 
A  testator  who  had  purchased  certain  land 
fndndinf  the  triansnilar  piece  in  the  northwest 
corner  oi  a  certain  aectioo  north  of  a  certain  road 
devised  sncb  land  to  bis  two  sons,  one  to  have 
the  east  half  and  the  otber  die  west  balf  of  the 
entire  tract,  as  it  was  described  in  the  deed. 
One  of  the  brothers  gave  a  bond  in  the  snm  of 
$1,500  to  quiet  in  the  i^intiff  the  title  to  the 
trian^lar  strip  "containing  122  acres,  more  or 
less."  The  testimony  showed  that  the  defendant 
Snodgrasa  brought  a  rait  In  Us  brother's  name 
agsioBt  bimaetf  and  another,  resulting  in  find- 
ings to  the  effect  that  in  the  deed  to  the  ancestor 
and  in  the  will  the  strip  in.goestion  was  bound- 
ed on  tbe  south  by  the  wrong  road,  leaving  46 
acres  between  tbe  two  rosds  and  making  76.46 
acres  instead  of  122  acres  comprised  in  tbe  tri- 
angular strip.  Instead  of  a  decree  quieting  tlUe 
to  the  76.45  acres  tbe  obligor  in  the  bond  tender- 
ed to  Us  brother,  the  plaintiff,  a  qnitdaim  deed, 
he  havins  asserted  a  mineral  lease  covering  tbe 
strip  in  question  and  other  lands.  The  plain- 
tiff testified  that  he  -was  not  certain  of  tbe  num- 
ber of  acres,  but  he  was  to  take  whatever  num- 
ber there  were  for  the  condderation  named  in 
the  bond.  jET^d,  that  the  court  compiitted  no 
materially  prejudicial  error  in  sustaining  a  de- 
murrer to  the  plaintiff's  evidence. 

2.  Tbndob  and  Pubchases  «s»148— Bono  to 
Quiet  Tma— Tehdib  or  Qurraumi  Died 
— Vamditt— COKDraONB. 

While  the  tender  of  the  quitclaim  deed  was 
on  condition  that  it  he  accepted  in  satisfaction 
of  tbe  bond,  which  condition  bad  no  proper  place 
in  such  tender,  still  ss  the  deed  Itsdf  ^fected 
the  quieting  of  the  title  In  the  plaintiflC  to  all  tbe 
land  be  could  rightly  claim,  sudi  wrongful  con- 
dition is  bdd  not  to  have  rendered  tbe  tender 
void. 

3.  Appbai.  and  Eebob  4»107S(1)— Habulbss 
Ebbob— Tbbatino  Bond  to  Quiet  Title  as 
Having  Been  Refobued. 

While  no  reformation  of  the  bond  was 
sought  or  made  in  this  action,  defendants  were 
not  materially  harmed  or  prejudiced  by  tbe  fact 
that  the  trial  court  treated  the  instrument  as 
if  reformed,  so  that  the  description  of  tbe  tract 
in  question  would  correspond  to  the  deed  to  and 
tbe  will  by  tbe  ancestor. 

4.  Appeal  and  Ebbob  «=3l0&6<6)— Habulebs 
Ebeob— Eeclusiott  of  Evidence. 

As  the  testimony  showed  that  the  plaintiff 
Is  not  entitled  to  tbe  46  acres  between  the  two 
roads,  it  was  not  error  to  reject  evidence  of  its 


U4T 

valae  or  evldenoa  of  the  value  of  tbe  land  deedea 
in  etmsideratioD  of  Uw  bond  sued  on. 

Appeal  from  District  Court,  Morris  County. 

Actum  hy  L^nel  P.  Snodgrass  against 
lIUHnaa  C.  Snodgrass  and  another.  Judg- 
ment for  defendants,  and  plaintiff  apxwals. 
Affirmed. 

Anderson  &  Llndqnlst,  of  Council  Orove, 
for  appellant  Nicholson  &  Plrtle,  of  Qpnn- 
cll  Grove,  for  appellees. 

WEST.  J.  Tbe  plalntiir  sued  on  a  "bond 
for  deed  and  to  quiet  title,"  and  from  an 
order  sustaiulng  a  demurrer  to  his  evidence 
he  appeals. 

Thomas  S.  Snodgrass  died  owning  tbe 
south  half  of  section  30  and  a  triangular 
tract  in  the  northwest  corner  of  section  31, 
townsliip  IT,  range  7,  and  left  a  will  devising 
It  all  to  his  two  sons,  Lemuel  P.  and  Thomas 

C,  to  be  by  them  divided  as  equally  as  pos- 
sible, the  south  half  of  section  30— 

"and  the  irregular  triangled  tract  of  76.45  acres 
in  the  northwrat  part  of  section  31,  •  •  *  * 
containing  altogether  806.4S  acres,  more  or  less. 
TJie  said  Lemuel  P.  Snodgrass  to  have  tbe 
west  half  of  said  two  tracts,  and  the  said  Thom- 
as  C.  Snodgrass  to  have  the  east  half  thereof." 

Thomas  0.  Snodgrass  conveyed  his  part  of 
the  land  to  John  R.  Veal,  but  his  brother 
liemnel  P.  disputed  the  division,  and  to  set- 
tle the  matter  it  was  agreed  that  be  should 
give  to  Veal  a  quitclaim  deed  to  the  sou^- 
east  quarter  and  3S  acres  off  the  east  side 
of  the  southwest  quarter  of  section  30,  and 
Thomas  0.  was  to  quiet  In  i^emuel  P.  the  ti- 
tle to  the  irregular  trad;  in  the  northwest 
quarter  of  section  31,  whereupon  he  entered 
Into  a  bond  in  the  sum  of  $1,600,  which  re- 
cited, among  other  things,  that: 

"This  condition  of  the  obligation  Is  sutdi  that 
said  party  of  the  first  part,  Thomas  C  Snod- 
grass, has  and  hereby  agrees  to  and  with  Lem- 
uel F.  Snodgrass  to  quiet  tbe  title  to  tbe  fol- 
lowing descnbed  real  estate  in  Lemuel  P.  Snod- 
grass, to  wit :  All  land  in  north  half  of  section 
31,  township  17,  ran^e  7,  lying  north  of  the 
O.  F.  Qarr  road  which  was  established  Oc- 
tober 7,  A.  D.  1885,  containing  122  acres  more 
or  less,  •  •  *  said  title  to  be  quieted 
againat  Andrew  Drummond,  Thomas  O.  Snod- 
grass and  all  otber  necessary  parties,  tbeir  heirs, 
successors  and  assigns.  The  consideration  for 
making  and  signing  of  this  bond  is  the  signing 
and  delivering  by  the  said  Lemuel  P.  Snodgrass 
a  quitclaim  deed  to  John  B.  Ve^  at  the  re- 
quest and  on  the  behalf  of  Thomas  C.  Snodgrass, 
to  the  southeast  quarter  of  section  30.  «  *  * 
Now,  if  said  Thomas  C.  Snodgrass,  part?  of  tbe 
first  part,  on  or  before  the  lit  day  of  July,  A. 

D.  1916,  succeed  in  quieting  the  title  to  the  122- 
acre  triangular  piece  of  land  first  herein  de- 
scribed, to  wit,  all  real  estate  in  the  north  half 
of  sectum  81,  *  *  *  lyinfj  and  situate  north 
of  tbe  O.  F.  Barr  road,  which  was  established 
October  7,  A.  D.  1885,  containing  1^  acres, 
more  or  less,  in  Lemuel  P.  Snodgrass,  then  this 
obligation  shall  be  void,  otherwise  to  remain  in 
full  force  and  eSect." 

The  answer  admits  the  execution  of  tbe 
twnd,  and  alleges  that  fh  accordance  there- 
with Thomas  O.  Snodgrass  caused  a  suit  to 
be  brought  and  a  judgment  rendered  qulet- 
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big  la  L^mSL  P.  Snodgnw  tbe  title  to  tbe 
land  designated  In  tbe  bond  "b^ng  all  the 
land  lying  north  and  west  of  the  public  road 
aaoBB  the  northwest  comer  of  section  31, 
*  *  *  with  the  exception  of  a  certain 
mineral  lease  la  faror  of  said  TlHHnas  C 
Snodgrass,"  and  alleging  the  tender  of  a 
qultdaim  deed  to  cover  such  leaseliold  In- 
terest Further,  that  when  tbe  bond  was 
executed  there  was  a  dispute  as  to  the 
amount  of  land  conveyed  by  E.  O.  WUlams 
to  TluHnas  G.  Snodgrass.  and  a  dispute  as 
to  tbe  location  of  the  putdic  road  across  the 
northwest  corner  of  section  31,  to  correct 
whldi  the  bond  was  given.  Tbe  reply  was  a 
generfil  denial  and  a  special  denial  that 
Thomas  C.  Snodgrass  had  performed  the 
conditions  of  tbe  bond  or  quieted  the  title 
to  the  land  designated  therein. 

On  the  trial  It  was  shown  that  the  suit  to 
quiet  title  had  been  brought,  resulting  in 
findings  to  tbe  effect  that  Andrew  Drummond 
procured  title  by  purchase  and  conveyance 
to  all  tbe  land  lying  south  and  east  of  the 
public  road  in  section  31  containing  660% 
acres  more  or  less,  his  deed  being  recorded 
January  2.  1002;  that  on  January  25,  1001, 
there  existed  across  the  northwest  comer  of 
section  21  a  fenced  and  traveled  public  high- 
way which  was  in  general  use  as  a  public 
hif^way,  and  had  been  for  several  years; 
that  in  1885  a  roM  was  surveyed  and  laid 
ouV  some  distance  south  and  east  of  the  for- 
mer road,  but  was  never  <^ned,  fenced, 
traveled,  or  improved ;  that  when  Drum- 
mond purchased,  the  owner  intended  to 
convey  and  did  convey  all  of  section  31  south 
and  east  of  the  fenced  and  traveled  road; 
that  Drummond  entered  into  possession  and 
had  80  remained,  and  was  the  owner  in  fee 
simple  of  all  the  land  in  that  section  lying 
south  and  east  of  such  road.  It  was  further 
found  that  when  tbe  devisor  purchased  the 
part  of  section  81  of  O.  Williams  there 
was  a  mistake  in  tbe  description,  the  grantor 
intending  to  convey  and  as  a  matter  of  fact 
conveying  only  that  part  north  and  west  of 
the  fenced  and  traveled  road.  It  was  de- 
creed that  this  deed  from  Williams  to  the 
devisor  be  rClormed  as  indicated,  and  that 
niomas  O.  Snodgrass  was  the  owner  of  a 
mineral  lease  coTeria^  with  other  lands,  all 
that  part  of  sectioa  81  conveyed  to  the  de- 
visor by  WllUams. 

Lemuel  P.  Snodgrass  testified  that  he 
agreed  to  give  Mr.  Veal  a  gnitclaim  deed  to 
the  38  acres  for  which  Thomas  C.  was  to 
quiet  Lemuel  P.'s  title  la  the  46  acres  of 
land  lying  between  the  two  roads  worth  from 
to  930  an  acre;  that  he  supposed  there 
were  122  acrea  In  tbe  triangular  strip  lying 
north  of  tbe  O.  F.  Barr  road,  Qw  one  un- 
opened and  nntravded.  **I  was  not  certain 
oi  the  nomber  of  acres,  but  whatever  nam- 
er  there  was  I  was  to  take  for  the  88  acres 
I  deeded  to  Mr.  Teal** 

The  trial  court  criticized  Thomas  a  Snod- 


grass for  awftrtlpt  lite  leasebold  interest  la 
the  land  to  which  he  liad  given  a  bmd  to 
quiet  Utle,  bnt  this  was  soogbt  to  be  explain- 
ed by  the  sanestlon  that  as  U«  mlberal 
lease  covered  other  lands  idso,  he  did  not 
want  Its  validity  Impaired  by  a  decree  toudi- 
ing  the  land  in  qnestioa,  and  tlierefore  aa- 
scHted  hte  claim,  and  then  toidered  a  q^ii- 
claim  deed  inatnd  of  a  dteree  qnletinc  tlie 
tide  tfaereta 

The  view  was  taken  that  tbe  sons  bad  no 
greater  interest  in  tbe  land  than  their  fft- 
ther  had  when  he  died;  that  the  father 
claimed  mly  76.45  acres  and  not  122  acres, 
and  in  the  devise  designated  it  as  76^ 
acres;  that  as  a  matter  of  fact  the  traveled 
road  and  not  the  Barr  road  was  Intended, 
and  that  title  bad  been  quieted  to  the  land 
contemplated  by  tbe  grantor,  who  deeded  to 
the  father,  and  by  the  father,  who  devised 
to  the  sons,  and  by  the  sons  when  they  en- 
tered into  the  agreement  recited  in  the  bond. 

[1  ]  The  evidence  supports  these  conclu- 
sions, and  although  tbe  bond  recites  that  all 
the  land  in  section  31  north  of  the  Barr  road 
was  to  be  quieted,  the  court  acted  on  the 
theory  that  the  will  of  the  testator  intended 
to  follow  tbe  deed  to  blm  from  the  former 
owner,  and  that  tbe  real  land  in  controversy 
and  the  tract  covered  by  the  bond  Is  the 
land  north  of  the  traveled  road,  and  not 
that  north  of  the  Barr  road. 

While  it  seems  that  the  deed  to  tbe  testa- 
tor was  corrected  in  tbe  quiet  title  suit,  tne 
bond  itself  was  not  reformed  In  the  case  now 
before  us,  nor  was  such  reformation  request- 
ed, and  tbe  literal  obligations  of  tbe  bond  as 
written  were  not  performed.  Counsel  for  the 
defendants  say  ttuit  the  bond  states  very 
plainly  that  Thomas  C  Snodgrass  was  only 
to  quiet  the  title  in  Lemuel  to  whatever  land 
there  was  contemplated  by  the  will  of  his 
father  lying  between  the  Barr  road  and  tbe 
corner  of  section  1  as  traveled  and  under- 
stood by  the  public.  We  do  not  And  any 
such  language  in  the  bond.  On  tbe  contrary. 
It  clearly  and  repeatedly  calls  for  all  tbe 
real  estate  north  of  the  Barr  road.  Ttn 
laud  between  the  two  roads  amounts  to  46 
acres.  Much  discussion  is  had  concerning 
the  expression  "more  or  less,"  bnt  the  real 
difficulty  arises  not  from  the  nee  of  these 
words,  but  over  the  question  as  to  which  of 
the  two  roads  maik  tbe  southeastern  bound- 
ary of  the  triangular  tract  It  la  complained 
that  Thomas,  in  tbe  absence  of  hla  brotbo- 
from  court,  took  a  default  decree  aa  to  his 
mineral  lease  covering  the  land  north  of  the 
traveled  road.  Also  that  when  be  tendered 
the  quitclaim  deed  it  was  on  condition  that 
it  be  aco«ted  la  tail  settlement  of  tbe  bond 
aad  agreement  in  qnestlon.  And  svdi  Is  Hm 
nature     the  tender  as  shown  by  tin  record. 

[2-4]  Complaint  Is  also  made  of  tbe  ruling 
striking  from  the  record  evidence  of  tbe  val- 
ue of  the  46  acres  betwem  the  two  roada 
Of  course  if  the  plaintiff  can  xigbtfullr  de- 
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mond  that  his  title  be  quieted  to  tUs  tract, 
It  was  error  to  exclude  the  eridenoe  of  Its 
▼alne,  fbr  wMle  the  tmod  was  In  tiie  aom  of 
91,300,  tliere  la  no  (daim.  that  this  was  llqid* 
dated  damagea,  aad  If  the  plaintiff  could  re- 
cover at  all  It  would  be  only  such  actual 
damagea  aa  he  conld  sUow  not  exceeding  the 
amount  named  In  the  bond  (Mets  t.  Clay,  101 
Kan.  45, 166  Pac.  809),  and  such  actual  dam- 
ages would  be  determined  by  the  valoe  of 
tbe  land  to  which  his  title  was  not  quieted. 
The  Talue  of  the  38-acre  tract  was  not  mate* 
rial,  and  it  was  not  wror  to  reject  evidence 
thereof.  Had  tbe  defendants  desired  to  re- 
form the  bond  and  limit  their  obligation  to 
ttie  tract  north  of  the  traveled  road,  and 
had  such  reformation  been  made,  the  wmrt 
would  have  beoi  exactly  rl^t  in  holding  in 
favor  of  Oie  defei^ants. 

Should  tlie  Judgmoit  be  reTersed,  and  tbe 
cause  remanded  for  farmer  proceedings,  and 
a  request  be  made  for  reformation,  sodi  ref- 
ormation would  Inevitably  follow,  and  should 
tiie  cause  be  remanded,  with  directions  to 
reform  the  btmd,  snch  proceeding  would 
only  arrive  at  the  very  point  already  rea<^- 
ed  by  the  trial  court  While,  technically, 
the  plaintiff  suffered  nominal  damages,  and 
while  thie  tender  of  the  dnitdalm  deed  should 
not  have  been  conditional.  It  is  clear  that  by 
acceptli^  it  the  plalntUTs  title  would  la  &ct 
be  qideted  to  all  that  really  came  to  blm 
by  his  father's  will,  and  In  this  day  of  dis- 
regarding empty  forma  and  mere  technicali- 
ties it  would  be  Idle  to  reverse  and  ronand. 

The  Judgment  Is  therefore  afflrmed*  All 
the  Justices  concurrlnfr 


In  re  BAIBD'S  ESTATB. 
KUJOTT  V.  BAIRD  et  aL 

(No.  21268.) 
(Supreme  Oourt  of  Kansas.  Jan.  12,  1018.) 

(SvUabtu  by  the  Court.) 

AfFBAL  aud  Ebrok  «3»S74C!)  ~  BZWUTOBa 
AND  -ADUINISTBATOBB— BOHD. 
An  Bdministr&tor  who  appeals  to  the  dia- 
trict  conrt  from  an  order  of  tbe  probate  court, 
which  cbargefl  him  with  Interest  on  certain 
funds,  deducts  the  Interest  charsss  from  aa  al- 
lowance of  compensation  previously  made,  and 
directs  distribndon  of  the  estate,  la  required  to 
give  an  appeal  bond. 

Appeal  from  District  Ooaxt,  Ohemkee 
County. 

Proceeding  by  James  H.  EOliott,  aa  admin- 
istrator, for  the  settlement  of  his  aocoont 
From  an  order  of  Qie  district  conrt  dl»- 
ndaslng  bla  appeal  from  an  order  of  probate 
eourt  for  distribution  among  Sarah  Balrd 
and  others,  heirs,  he  appeals.  Judgment  of 
District  Court  afflrmed. 

Skldmore  ft  Walker,  of  Columbus,  for  ap- 
pellant. E.  i/L  Tracewell,  of  (Columbus,  for 
ai^lees. 


BURCH.  J.  This  appeal  was  taken  by 
the  administrator  of  an  estate  from  an  order 
of  the  district  court  dlsmlsylng  his  appeal 
frran  an  order  of  the  probate  court,  for  fail- 
ure to  give  an  appeal  bond. 

The  administrator  presented  to  tbe  pro- 
bate court  the  final  report  and  account  of 
his  admlnlstnitl<Hi.  After  a  hearing,  the 
probate  court  charged  the  administrator  with 
Interest  on  funds  whlcdi  he  had  permitted 
to  lie  Idle,  and  charged  him  with  another 
item  of  interest  accruing  under  circumstances 
not  now  material.  The  court  ordered  the 
sum  of  the  two  charges  to  be  deducted  from 
an  allowance  of  compensation  to  the  adminis- 
trator for  his  services,  fixed  by  previous 
order,  and  directed  distribution  to  the  heirs. 

The  statute  reads  as  f(dlows: 

"BveT7  appellant  shall  file  in  the  probate 
court  a  bond  in  such  ium  and  with  sucn  secu- 
rity as  may  be  fixed  and  approved  by  the  pro- 
bate court,  conditioned  that  he  will  prosecnte 
the  appeal  and  pay  all  soms,  damages  and 
costs  that  may  be  adjudged  against  him:  Pro- 
Tided,  no  executor  or  administrator  shall  be  re- 
quired to  enter  into  bond  to  entitle  him  to  ap- 
peal, except  when  be  appeals  frtHn  tbe  order  of 
femoral  or  to  pay  over  money  to  heirs,  legatees, 
devisees,  or  in  a  suit  growing  out  of  an  alleged 
maladminiBtration  of  said  executor  or  adminis- 
trator, in  which  said  casea  he  shall  be  required 
to  give  bond."   Gen.  Stat  1016,  f  4678. 

Hie  appeal  to  tbe  district  court  was  easen- 
tlally  an  appeal  from  the  order  to  pay  to  the 
heirs  a'  sum  of  money  augmwted  by  interest 
charges  whldi  the  administrator  claimed 
were  unwarranted,  and  ao  was  within  the 
terms  of  the  statute.  Beyond  this,  however, 
the  statute  was  designed  to  relieve  an  ad- 
ministrator from  ^vlng  bond  when  appeal- 
ing in  his  r^resCTtatlve  capacity  fbr  the 
benefit  of  the  estate.  In  this  instance  the 
aiH>eal  was  talten  for  tlie  personal  profit  and 
advantage  of  the  administrator,  and  In  op- 
position to  the  interest  of  the  estate. 

In  a  discussion  of  the  subject  in  the  pro- 
bate court,  opinions  were  expressed  1^  var- 
ious persons,  Imduding  a  representative  of 
the  heirs,  to  the  effect  that  no  bead  was  nec- 
essary to  perfect  the  ai^teaL  The  district 
eourt  oould  acquire  Jurisdiction  only  by 
virtue  of  a  bond,  and  not  by  virtue  of  a 
supposed  waiver  or  estoppel  resulting  from 
the  conduct  described. 

The  Judgment  of  Uie  district  court  la  af- 
firmed. All  the  Justices  concurring. 


STATU  ei  reL  BEEWSTEJB,  Atty.  Gen.,  v. 
TOPEKA  NAT.  LIVE  STOCK  INS.  CO.  et 
aL  (BURNS,  Intervener).   (No.  21209.) 
(Supreme  Court  of  Kansas.   Jan.  12,  1918.) 

(Byllabut  »v  the  Oomrt.) 

iksusj4icb  «=381(8)— oohisaot  wxih  aobitt 

— Recovbbt. 
Where  one  contracts  with  the  aUte  agent  of 
an  inaurance  company  to  render  aervlce  lor  the 
agent,  and  rendera  such  service  under  the  con- 
tract, tbe  contracts  must  look  to  the  agent  for 
Ids  compensation. 
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Appeal  'fnnn  District  Ckmrt,  Shawnee 
Gonnty;  A.  W.  Dana,  Judge. 

Ouster  proceedings  by  the  State  of  Kan- 
sas, on  relatton  of  S.  M.  Brewster,  Attorney 
General,  against  the  Topeka  National  Live 
Stock  Insurance  Company,  the  Central  Na- 
tional Hutnal  Hall  Insurance  Company,  and 
others,  and  their  receiver,  in  which  James 
Bums  Intervened.  Judgment  in  favor  of 
defendant  the  Central  National  Mutual  Hall 
Insurance  Company  and  the  receiver,  and  the 
Intervener  appeals.  Affirmed. 

Z.  T.  Hazeu,  of  Topeka,  for  appellant 
D.  R.  HIte,  of  Topeka.  for  appellea 

MABSHALL,  J.  On  December  27,  1S16, 
the  state  of  Kansas  bronght  this  actltm  to 
oust  the  Topeka  National  Uve  Stock  In- 
surance Company,  the  Central  National  m:u- 
tnal  Hail  Insurance  Company,  and  other 
Insurance  companies  from  dolx^  business  in 
the  state.  Clay  Hamilton  was  appointed  re- 
ceiver for  all  the  insurance  companies,  and 
took  charge  of  their  property.  Afterward 
James  Bums  Intervened  In  the  action  and 
filed  a  petition  therein.  In  that  petition 
Bums  alleged  that  there  was  $1,725  due  him 
for  services  rendered  by  him  for  the  Cen- 
tral National  Mutual  Hail  Insurance  Com- 
pany, under  a  contract  between  hlmaelf  and 
J.  H.  Whlt^  state  agent  for  that  company. 

Trial  was  had  (m  the  Intervening  petition, 
evidence  was  introduced,  and  special  find- 
ings of  fact  and  ccmclusloos  of  law  were 
made.  The  evidence  has  not  been  abstract- 
ed. The  material  parts  of  ttie  findings  of 
fact  were  as  follows : 

"On  the  4th  day  of  January,  1915,  the  claim- 
ant herein,  James  Barns,  entered  into  a  conr 
'tract  with  the  White  Asency. 

"The  claim  of  James  Bums  herein  is  based 
upon  the  contract  marked  Exhibit  B  (the  con- 
tract above  referred  to),  and  Trbatever  services 
or  commiaaione  be  may  have  earned  are  for 
services  and  commissions  rendered  under  said 
contract  That  at  the  time  of  the  making  of 
said  contract  J.  H.  White  was  doing  budneas 
under  the  name  of  the  White  agency,  which 
consisted  of  J.  H.  White.  That  the  White 
Agency  had  rooms  and  offices  in  connection  with 
the  above  Insurance  Company. 

"O^at  the  services  rendered  by  the  claimant 
herein  sued  for  were  rendered  by  him  for  the 
White  Agency  under  the  contract  heretofore 
mentioned  as  Exhibit  B,  and  the  effect  of  which 
was  to  help  swell  the  business  of  said  insur- 
ance company,  and  tar  which  services  under 
said  contract,  Exhibit  B,  J.  H.  White  or  the 
White  Agency  were  haUe." 

Other  findings  of  fact  were  made,  but  they 
were  consistent  vrlth  and  supported,  rather 
than  modified  or  changed,  the  findings  above 
set  out. 

Th»  oondusloDS  of  law  were  as  Allows: 

"James  Bums,  claimant  herein,  was  in  the 
employ  of  the  White  Agency,  and  the  services 
sued  for  herein  were  performed  for  said  White 
Agency,  and  not  for  tbe  Central  National  Mu- 
tual Hall  Insurance  Company. 

"That  there  Is  due  the  said  James  Bums  from 
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the  White  Agency  for  the  services  saed  for  here- 
in the  sum  |1,441.01. 

"That  the  defendant  tbe  Central  Nadonal 
Mutual  Hail  Insoranoe  Company  la  entitled  to 
ludgment  for  its  costs  herein  expended." 

Tbe  court  rendered  jud^ent  In  favw  of 
the  Insurance  company  and  of  Clay  Hamil- 
ton, receiver.  James  Burns  appeals.  Be 
cites  Edwards  v.  Glldemelster,  61  Kan.  141. 
90  Pac.  250,  and  quotes  therefrom  as  fol- 
lows: 

"A  contract  executed  by  an  authorized  agent 
in  bis  own  name,  but  In  fact  in  behalf  of  his 
prindiwl,  la  the  contract  of  tbe  princloal,  and 
suit  may  be  brought  against  him  to  enniree  its 

provisiouB."    SyL  par.  2. 

The  difflcoltjr  with  the  position  taken  by 
Mr.  Bums  la  that  in  the  Edwards  Case  the 
contract  was  made  in  behalf  of  the  princi- 
pal, while  in  the  present  case  the  contract 
was  made,  not  in  behalf  of  the  insurance 
company,  but  with  the  White  Agency  in  its 
own  behalf,  and  the  services  rendered  by 
Bums  were  rendered  for  the  agency.  The 
findings  conclude  the  argument  They  leave 
nothing  further  to  be  said.  Under  them 
the  judgment  that  was  rendered  was  the 
only  one  that  could  be  rendered.  Bums 
must  look  to  bis  employer  for  compensation. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring,  except  DAWSON,  who 
did  not  sit. 

HATNET  V.  BUSH.  (No,  21227^ 
(Su^one  Court  of  Kansas.  Jan.  12, 

{Svllabua  by  the  Courf.) 
Masteb  and  Sbbvant  1^365  —  Workhxk'b 

ConCPENSATION  AOT— IltJUBT  Ilf  ImxBBTATI 
COUHBBCB. 

The  Workmen's  Compensation  Act  (Laws 

1911,  c.  218)  does  not  extend  to  the  case  of  a 
workman  engaged  in  interstate  commerce  who, 
without  his  employer's  fault  is  injured  in  tbe 
course  of  bis  employment— following  New  York 
Central  B.  B.  Co.  v.  Win&eld,  244  U.  &  147, 
37  Sup.  Gt  646,  61  L.  Ed.  1016,  Ann.  Oas. 
1917D,  1189. 

Appeal  from  District  Court,  Allen  County. 

Action  by  Jacob  Matney  against  B.  7. 
Bush,  receiver,  etc  Judgment  fbr  plaintiff 
and  defoidant  ^tpeals.  Beversed  and  n- 
manded,  with  InstructlcniB  to  enter  judgment 
for  defendant. 

W.  P.  Waggener  and  J.  M.  Challlss,  both 
of  Atchison,  and  A.  H.  Campbell,  of  lola, 
for  appelant  F.  J.  Oyler,  of  lola,  tar  appel- 
lee, 

DAWSON,  J.  The  plaintiff  waa  In- 
jured in  the  course  of  his  employment  as 
a  section  laborer  on  the  defendant's  in- 
terstate railway  trade.  His  petition  alleged 
facts  sufficient  to  constitute  a  cause  of  action 
under  either  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St  1916,  U  8667-8665),  the 
Kansas  Workmen's  Compensation  Act  (Laws 
1911,  c.  218),  or  the  Kansas  Railroad  £m- 
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ployers'  LlabUlty  Act  (Imw»  IStU  cl  239),' 
and  perhaps  under  the  common  law.  On 
motion  ot  defendant,  plaintiff  was  required 
to  elect  what  law  he  would  rely  npon  for 
a  recoreiT,  and  he  chose  to  base  hla  right  of 
action  on  the  Workmen's  Compensation  Act 
Under  that  election,  of  course  the  allegations 
of  the  petition  (diarglng  the  employer  with 
negligence  became  Immaterial,  and  the  cause 
proceeded  to  Judgment  upon  the  evidence 
relating  to  plaintiff's  Injuries.  Judgment 
was  entered  for  plaintiff  on  December  9, 
1916,  at  which  time  the  trial  court  followed 
the  best  light  then  available  on  the  law  of 
the  case-rthat  line  of  decisions  which  held 
that,  until  Congress  should  see  fit  to  leg- 
islate OD  the  subject  of  compensation  for 
injuries  to  workmen  engaged  in  Inter- 
state commerce  where  their  employers  were 
not  at  fault,  that  field  might  properly  be 
occupied  by  state  legislation.  Rounsaville 
V.  Central  R.  B.  Co.,  87  N.  J.  Law,  371,  94 
Atl.  392 ;  Matter  of  Wlnfleld  v.  N.  T.  C.  & 
H.  E.  R.  R.  Co.,  216  N.  T.  285,  110  N.  E. 
614,  Ann.  Cas.  1916A.  817.  Since  Chen,  how- 
ever, the  Wlnfleld  Case,  supra,  has  been  re- 
versed by  the  Supreme  Court  of  the  United 
States  (New  York  Central  R.  R.  Co.  v.  Win- 
field,  244  U.  S.  147,  37  SuJ).  Ct  546,  61  L.  Ed. 
3046,  Ann.  Gas.  1917D,  1139),  that  court  de- 
ciding that  the  liabilities  of  Interstate  rail- 
road companies  to  make  compensation  for 
personal  injuries  to  their  employ^  engaged 
In  Interstate  commerce  are  regulated  both 
inclusively  and  exclusively  by  the  federal 
Employers'  Liability  Act,  and  tliat  no  field 
remains  for  state  legislation  on  this  subject 
"even  In  respect  of  injuries  occurring  with- 
out fttnlt,  as  to  which  the  federal  act  pro- 
vides no  remedy."  It  is  therefore  needless 
to  dlBCaas  the  subject,  and  It  must  be  held 
that  our  state  Workmen's  Compensation  Act 
does  not  eztrad  to  cases  where  workmen  &ir 
gaged  In  Interstate  commerce  are  injured  In 
the  course  of  their  anidoyment  wltbont  OuAt 
employer's  fault 

Reversed  and  remanded,  with  instructions 
to  eaUt  judgment  for  defoidant  All  the 
Justtoea  concurring. 


SEAPT  T.  SMART.    (No.  21229.) 
(Supreme  Court  of  Kansas.   Jan.  12,  1918.) 

f£vIIa&tM  hv  ihe  Court.} 
IiANDLoan  Aifo  Tenant  ^331(1>— Lbttino 

OR  SHABEB— IiANDZ^BD*S  DETAVLT— REOOUP- 
UENT. 

Where  a  farm  is  rented  on  the  condition  that 
the  tenant  shall  pay  the  landlord  a  certain  share 
of  the  crops,  and  it  is  also  agreed  that  the  land- 
lord dian  provide  cattle  and  hogs,  the  increase 
and  jvofit  from  tbem  to  be  divided  on  a  specified 
basis,  and  the  landlord  fails  to  furnish  the  cat- 
tle and  hogs  In  accordance  with  his  agreement, 
but  the  tenant  continues  to  occupy  and  raise 
crops  up<ai  the  farm  after  the  breach  of  the 
agreement  by  the  landlord,  the  tenant  ia  not  re- 


lieved from  the  payment  of  rent,  but  Is  entitled 
to  recover  or  recoup  the  damage  actually  sus- 
tained by  reason  of  the  landlonTs  default 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  B.  S.  Seai^  against  R.  T.  Smart 
Judgment  for  defendant  tor  costs,  and 
plaintlfl  appeals.  Reversed,  and  cause  re- 
manded. 

A.  D.  Neale,  of  Chetopa,  for  appellant. 
A.  F.  Williams  and  F.  W.  Boss,  both  of  Co- 
lumbus, for  appellee. 

JOHNSTON.  O.  J.  This  action  was 
brought  by  E.  S.  Seapiy  against  R.  V.  Smart 
to  recovOT  rent  upon  a  fann  lease.  At  the 
trial  both  parties  moved  for  judgmoit  np- 
on the  pleadings.  Judgment  was  rendered 
In  defendant's  favor  for  costs,  and  the  plain- 
tiff appeals. 

The  lease  in  question  was  origimlly  en- 
tered into  between  E.  J.  Yotaw  and  the  de- 
fendant and  was  for  a  term  commencing 
January  1,  1912,  and  ending  February  28, 
1915.  The  rent  agreed  upon  was  one-half  of 
the  nuts  and  crc^s  raised,  one-half  of  the 
milk  sold,  and  one-half  of  the  increase  from 
certain  stock.  The  lease  contained  a  cove- 
nant by  the  landlord  "to  stock  the  farm 
with  cows  and  brood  hogs,  to  the  value  of 
$1,500  to  $2,000,  or  what  the  farm  will  carry 
properly,  this  to  be  done  within  the  let 
year." 

The  petition  filed  In  January,  1915,  alleg- 
ed that  the  plaintiff  in  June,  1912,  became 
the  owner  of  the  land,  and  through  an  as- 
signment of  the  lease  became  entitled  to 
the  rentals  due  under  it;  that  since  plain- 
titTs  purchase  of  the  land  and  lease  de- 
fendant bad  continued  to  occupy  and  culti- 
vate the  farm,  but  had  refused  to  pay  plain- 
tiff any  rent;  and  that  the  value  of  the 
nuts  and  crops  raised  on  the  farm  for  the 
years  191S  and  1914  amounting  to  $4,400, 
of  which  amount  plaintiff  was  entitied  to 
one-half. 

Defendant's  answer  admitted  the  ezecn- 
tlon  of  the  lease,  plaintiff's  ownership  of 
the  farm,  and  his  own  occupancy  thereof, 
but  he  alleged  that  the  value  of  the  crops 
raised  on  the  farm  for  the  time  mentioned 
was  not  $4,400,  as  stated  plaintiff,  and 
did  not  exceed  $2,000.  The  defense  alleg- 
ed waa  the  failure  to  stock  the  farm  with 
cattle  and  hogs  as  provided  in  the  lease, 
resulting  in  defendant's  inability  to  carry 
out  the  terms  of  the  lease  on  bis  part.  It 
was  further  alleged  as  a  counterclaim  that 
he  had  been  damaged  In  the  sum  of  one- 
half  ot  $6,240,  being  the  a^^te  total  of 
various  Items  of  profit  that  defendant  es- 
timated he  would  have  realized  had  the 
landlord  performed  his  covenant  There 
was  also  an  allegation  to  the  effect  that  at 
the  time  plaintiff  purchased  the  farm  he 
knew  of  the  lease,  of  Votaw's  failure  to 
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falflU  his  eOTenant,  and  of  the  fact  that 
defendant  bad  made  claim  for  damages  from 
Votaw  and-  brought  suit  against  blm  be- 
canse  of  hU  failure  to  comply  with  the 
agreement,  and  that  by  reason  of  plaintiff 
having  succeeded  to  Votaw's  Interest  In  the 
lease  he  took  the  place  burdened  with  the 
obligations  of  Votaw,  and  was  Indebted  to 
defendant  in  the  sum  of  $3,120,  less  what- 
ever sum  plaintiff  might  be  entitled  to  by 
reason  of  the  crops  raised  on  the  premises. 

Plaintiff's  reply  admitted  the  failure  to 
furnish  the  stock  as  the  lease  provided,  and 
further  alleged  that  defendant  was  not  en- 
titled to  recover  anything  by  reason  there- 
of, because  he  bad  already  set  np  his  claim 
for  damages  in  the  salt  a^lnst  Votaw; 
that  the  damages  sought  were  too  remote; 
and  that  a  recovery,  if  any,  could  only  be 
had  against  Votaw. 

The  grounds  <tf  the  ruling  awarding  Jndg- 
ment  in  favor  of  the  defendant  upon  the 
pleadings  are  not  shown  by  the  abstract, 
and,  no  Inlef  or  argument  having  been  pre- 
sented  In  behalf  of  the  defendant,  his  theory 
of  the  case  has  not  been  bron^t  to  the  at- 
tention of  this  conrt  As  the  pleadings, 
stood  Qie  idalntiff  was  entitled  to  recover 
from  $1,100  to  $2,200  as  hla  share  of  the 
cxopB  grown  on  the  fiirm,  unless  tlie  breach 
of  the  fltlpnlatlMi  In  the  lease  that  the  land- 
lord should  fnmlah  cattle  and  bogs  relieves 
the  tenant  ttom  paying  rent  It  did  not 
have  that  effect.  The  lucreement  to  pro- 
vide live  stock  which  tiumld  remain  the 
property  of  the  landlord,  the  profits  to  be 
divided  on  a  specified  baaia,  was  Independent 
of  that  providing  for  the  growing  of  com 
and  other  crops  and  the  payment  to  the 
landlord  of  a  share  of  the  crops.  The  ten- 
ant contlnned  In  possession  and  use  of  the 
farm  after  the  landlord  had  made  default. 
We  need  not  decide  whether  the  nonp«- 
formance  of  the  landlord  ao  aftected  the 
rights  of  the  defoidant  and  dlminlahed  his 
enjoyment  that  it  might  have  been  treated 
as  an  eviction  and  to  tiave  warranted  him  in 
surrmderlng  the  premises,  since  he  contin- 
ued In  the  occupancy  of  the  fknn  after  the 
landlord  had  bndcen  ids  agreemoit  It  has 
freauently  been  decided  that  the  fidlure  of 
the  landlcvd  to  perform  a  part  of  bis  agree- 
ment will  not  relieve  the  tenant  in  posses- 
sion from  the  payment  of  rent,  but  that  he 
may  recoup  the  actual  damages  resulting 
from  the  landlord's  nonperformance.  Long 
V.  Glerlet,  57  Minn.  278,  69  N.  W.  194; 
Lewis  &  Ca  V.  Gblsbolm,  68  Qa.  40 ;  Asso- 
ciation V.  Company,  67  N.  H.  450,  39  Atl. 
330;  Partridge  v.  Dyklns  et  al.,  28  Okl.  54, 
113  Pac.  fi28,  34  L.  R.  A.  (N.  S.)  984;  Ru- 
bens V.  Hill,  213  lU.  523,  72  N.  E.  1127; 
Taylor's  Landlord  &  Tenant  (9tb  Ed.)  |  265; 
18  A.  &  E.  Eucycl.  of  L.  (2d  Ed.)  230. 

The  plaintiff,  who  had  sncceeded  to  the 
rights  and  duties  of  Votaw,  was  entitled  to 


the  rmt  due,  diminished  by  the  amoont  of 
any  damages  sustained  by  the  defendant  by 
reason  of  the  landlord's  breach  of  the  agree- 
ment Under  the  pleadings  It  was  neces* 
sary  to  introdnce  evidence  as  to  the  amount 
of  rent  due  from  the  defendant,  and  also  as 
to  the  loss  which  the  defendant  had  sustain- 
ed through  the  landlord's  fault  The  fact 
that  defendant  bad  a  suit  pending  against 
Votaw  for  nonperformance  does  not  preclude 
the  setting  up  of  the  defense  against  the 
plaintiff.  The  latter  had  stepped  into  the 
shoes  of  Totaw  and  assumed  the  obliga- 
tions and  liabilities  of  Votaw;  but  of 
course,  if  tbe  defendant  proceeds  against 
them  separately,  only  one  aatlsfiictlon  can 
be  obtained. 

The  Judgment  is  reversed,  and  the  canas 
remanded  for  further  proceedings.  All  the 
Justices  eoncunlng. 


NEAL  V.  KENT.   (No.  21177.) 
(Supreme  Court  of  Kansas.  Jan.  12.  1918.) 

(Svtkibiu  hy  the  Court.) 

Statctbs  ^:»6S— Eitect  of  Totax.  Ik vaxjoi- 
TT— Appeixah  JuBisnionoif. 
The  case  was  taken  by  appeal  from  the  dty 
court  to  the  district  court  where  both  parties 
without  objection  filed  amended  pleadinss  and 
the  case  was  tried,  resulting  in  a  judgment  for 
the  plaintiff.  SubaequMitly  the  act  creating  tbe 
city  court  was  declared  aaconstltDtional  and 
void.  State  ex  reL  v.  Demhig,  08  Kan.  420,  158 
Pac.  34.  Held  that,  the  district  court  having  ju- 
risdiction of  the  subject-matter  and  of  the  pa^ 
ties,  it  was  too  late  for  defendant  to  question 
its  Jurisdiction  either  to  entertain  the  appeal  or 
to  permit  amendments  to  the  pleadings. 

Appeal  from  District  Court,  Reno  Cotinty. 

Action  by  Noab  Neal  agaiaat  A.  B.  Kent 
Judgment  In  dty  court  for  defendant,  and 
Judgment  In  the  district  ooort,  on  appeal,  tat 
plaintiff,  and  from  the  daaial  ot  hii  modon 
to  vacate  tbe  Judgment  defendant  appeals. 
Affirmed. 

O.  M.  Williams  and  D.  C.  MarttndeU,  both 
of  Hutchinson,  for  appellant  W.  A.  Buz- 
man,  of  Hutchinson,  for  appellee. 

PORTBB,  J.  Xtae  action  was  commenced 
In  tbe  city  court  of  the  city  of  Hntchinaon. 
and  a  trial  resulted  In  a  judgmoit  for  the 
defendant.  The  plaintiff  appealed  to  the  dis- 
trict court  and  on  January  10, 1916,  recover- 
ed Judgment  On  June  21,  191G,  tbe  defend* 
ant  filed  a  motion  to  vacate  the  Jud^Mit 
claiming  that  the  court  had  no  jurisdiction 
to  entertain  the  appeal  because  of  the  deci- 
sion in  State  ex  rel.  v.  Demtng,  08  Kan.  420, 
158  Pac.  34,  In  which  the  act  establishing  the 
dty  court  of  Hutchinson  was  declared  uncon- 
stitutional and  void.  The  motion  was  over- 
ruled and  the  appeal  Is  from  that  ruling. 

In  the  original  bill  of  particulars  the  plain- 
tiff alleged  that  be  purchased  of  defendant 
two  mares,  giving  in  ccmaideratlon  therefor 
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hts  promlBsory  note  for  94SO;  that  the  note 
bad  been  transferred  to  an  Innocent  pur- 
chaser; that  defendant  guaranteed  the  mares 
to  be  sound  and  suitable  for  farm  work;  that 
one  of  them  was  wortblesa;  and  that  he  had 
offered  to  return  the  mares  and  demanded 
return  of  the  purchase  price.  He  sued  to 
recover  $4S0.  After  the  cause  reached  the 
district  court  he  filed  a  motion  for  permis- 
sion to  amend  the  bill  of  particulars,  alleging 
that,  as  only  one  of  the  mares  was  not  as 
guaranteed,  he  preferred,  '*upon  due  conald- 
eratlon,  to  retain  the  sound  one  and  recover 
damages  for  the  defective  one,"  and  that  the 
amendment  would  In  no  wise  prejudice  the 
defendant  because  the  evidence  would  be  the 
same  in  either  case.  No  objection  was  made 
by  defendant,  and  the  court  allowed  the 
amendment.  The  defendant  then  answered 
the  ameaded  petition  and  the  case  proceeded 
to  Judgment 

Hie  defendant  now  contends  that  the  dis- 
trict cotirt  lud  no  Jurisdiction,  because  the 
conrt  irtiere  the  case  was  OHnmraced  was 
not  l^Uy  established,  and  therefore  the 
whole  proceedings  moat  faU.  There  Is  also  a 
nmtention  that  tba  district  coart  laclud  Ju- 
iladlction  to  permit  plaintiff  to  amend  bis 
bill  of  particulars  and  change  the  nature  of 
hia  cause  of  actton.  Neither  contention  Is 
sound. '  The  defendant  made  no  objection  to 
the  amendment,  but,  on  fbe  contrary,  waived 
any  objectlcm  he  ml^t  have  had  thereto  by 
filing  an  answer  and  submitting  the  contro- 
versy to  the  court.  For  the  same  reason  It 
is  too  late  for  blm  to  object  to  the  Jurisdic- 
tion. The  district  court  had  Jurisdiction  of 
the  subject-matter,  and,  since  both  parties 
came  into  court  and  litigated  the  matter 
without  objection,  the  court  had  Jurisdiction 
of  the  paltlea.  Both  are  estopped  from  aft- 
erwards claiming  that  the  court  was  without 
jurisdiction. 

In  MUler  v.  Bogart,  19  Kan.  117,  the  ac- 
tion was  brought  before  a  justice  for  the  re- 
covery of  prt^jerty  valued  at  $15.  There  was 
a  Judgment  for  the  defendant,  and  the  plain- 
tiff appealed  to  the  district  court,  where  the 
plaintiff  recovered  a  judgment.  At  a  later 
term  of  the  court  the  defendant  moved  to  set 
aside  the  judgment  and  dismiss  the  appeal 
because  the  statute  only  authorized  appeals 
in  such  cases  where  the  amount  Involved  was 
at  least  $20.  It  was  claimed  that  the  dis- 
trict court  could  take  no  jurisdiction  by  the 
anieal.  The  district  court  sustained  the  con- 
tentttm  and  set  aside  the  Jndgmant  On  ap- 
peal It  was  held  that  the  district  court,  being 
one  of  general  original  jurisdiction  in  an  ao- 
tlrai  ot  replevin,  and  the  parties  having  vol- 
untarily appeared  and  tiled  the  question,  the 
defraidant  oonld  not  be  permitted  to  plead 
want  of  JuziadicUon. 

In  Mtaonrl  Pacific  I^.  Go.  v.  Lea,  47  Kan. 
268,  27  Pac,  987,  the  acHon  wae  commenced 


In  a  Justice  court  wbere  plalntUC  Mcovered 
Judgment  in  the  sum  of  $300  for  hay  that 
had  been  destroyed.  The  defendant  appeal- 
ed, and  the  plaintiff  filed  In  the  district  court 
an  amended  bill  of  particulars,  claiming  that 
the  valne  of  the  hay  was  $860.  Without  any 
objection  to  the  amendment  defendant  an- 
swered, but  subsequently  filed  a  motion  to 
dismiss  the  appeal  for  want  of  Jurisdiction. 
The  motion  was  overruled  and  on  the  trial 
the  plaintiff  was  given  Judgment  The  de- 
fendant appealed,  and  It  was  held  that  the 
motion  to  dismiss  came  too  late.  To  the 
same  effect  is  Telegraph  Co,  v.  Moyle,  51 
Kan.  203,  S2  Pac.  893.  Numerous  other  case« 
might  be  dted.  but  these  are  sufficient  to 
show  that  defendant's  contentions  are  wltl:- 
out  merit. 

The  Judgment  is  affirmed.  All  the  Justteei 
concurring. 


BROQUET  V.  HOSIER  et  al   (No.  21181.) 
(Supreme  Court  of  Kansas.    Jan.  12,  1918.) 

f8yUdbii$  hv  Ihe  Court.} 

1.  MOBTQAQBS    «»»404  —  FOXEOLOStTBE  DE- 
CREE—JmOmnT  BT  DtVAin/t— Jcxnnio- 

TION. 

"hi  a  foreclosure  action,  the  district  court 
has  jurisdiction  to  render  judgment  by  default, 
on  personal  service,  without  the  notes  and  mort- 
ga^  sued  on  being  filed  with  the  dwk  or  pre* 
aented  to  the  court 

2.  MoBTOAGEs  4s»496  — FouoiosnxB— Pbb- 

80NAI.  SEBVICBS—FBAUn. 

It  is  Dot  8  fraud  on  the  defendants  in  a  fore- 
closure action  for  the  idaintUF  to  fall  to  file 
with  the  clerk  or  to  present  to  the  court  the 
notes  and  mortgage  sued  on,  or  to  introduce  any 
evidence  in  support  of  the  petitioDi  where  per- 
sonal service  has  been  made,  and  jn^^ent  is 
rendered  by  default 

Appeal   from   Dlstiict   Court,  Sawlins 

County. 

Action  by  Leon  Broquet  against  William 
N.  Mosler  and  another.  Judgment  for  t^ln- 
tUt,  motion  to  set  aside  Judgmrat  denied, 
and  defendants  appeal.  Auirmed. 

M.  A.  Wilson,  of  Atwood,  and  J.  B.  Smith, 
of  Beaver  City,  Neb.,  for  appellaata.  Donp- 
ster  Scott,  of  Atwood,  for  aK>^ee; 

MARSHALL^  J.  On  Uay  10,  1914,  the 
plaintiff  recovered  a  Judgment  against  the  de- 
fendants for  $863.30  and  for  the  feredosore 
of  a  mortgage  on  real  property  In  Bawllns 
coun^.  Snnunona  bad  been  personally 
SOTed  on  eadi  of  tbe  defendants.  An  <h^ 
der  of  sale  waa  Isaned,  the  real  prop- 
erty was  sold,  and  a  sbwlff's  deed  to  the 
pordiaser  was  executed.  On  September 
6,  1916,  the  defendants  filed  a  modon  to 
set  aside  tbe  Judgment,  the  order  of  sale,  and 
the  sberilTs  deed,  on  the  vwiod  that  tbe 
Judgment  was  void  for  the  reason  that  none 
of  the  notes  or  the  mortgage  sued  on  waa 
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filed  wlQi  tbe  (derk  of  the  court  nor  with  the 
Judge  thereof,  and  on  the  further  ground  that, 
because  no  evidence  was  introduced  to  prove 
the  allegations  of  the  petition,  the  court  was 
without  jurisdiction  to  render  judgment  The 
motion  was  denied  on  November  IS,  1916,  and 
the  defendants  appeal  from  the  jndpnent 
denying  that  motion. 

[1J  1.  The  first  argument  presented  by  the 
defendants  Is  that  the  court  did  not  have  ju- 
risdiction to  render  judgment  against  Miem. 
This  argument  Is  based  on  tbe  fact  that  the 
notes  and  mortgage  sued  on  were  not  filed 
with  the  clerk  nor  presented  to  the  court 
at  tbe  time  judgment  was  rendered,  nor  at 
any  time  thereafter.  The  district  courts  ot 
this  state  are  courts  of  g»ieral  jurisdiction; 
they  have  Jurisdiction  in  actions  to  fore- 
close mort^ges,  and,  where  personal  service 
is  bad,  may  render  judgment  against  any  one 
who  Is  personally  liable  on  the  mortgage  debt. 
The  evidence  introduced  In  an  action  does 
not  afTect  the  jurisdiction  of  the  court.  The 
defendants'  contention  that  the  court  did  not 
have  Jurisdiction  to  render  judgment  Is  with- 
out any  foundation. 

[21  2.  Anotber  proposition  urged  by  the 
defendants  Is  that  the  judgment  was  pro- 
cured by  fraud.  This  Is  based  on  the  fact 
that  the  original  notes  and  mortgage  were 
not  filed,  and  were  not  Introduced  in  evidence. 
Judgment  was  rendered  against  the  defend- 
ants on  their  default  Tbey  did  not  answer, 
although  they  were  personally  served  with 
summons.  It  must  be  presumed  that  the 
petition  stated  a  cause  of  action.  The  de- 
fendants' motion  Indirectly  stated  that  copies 
of  the  notes  and  mortgage  were  set  out  In  the 
petition.  Section  110  of  the  Code  of  Civil 
Procedure  (Gen.  St,  1916,  {  T002)  reads,  In 
part,  as  follows: 

"In  all  actions,  allegations  of  the  execution 
of  written  inBtmments  and  indorsements  there- 
on *  *  *  Bball  be  taken  as  true  unless  tbe 
denial  of  the  same  be  verified  by  the  affidavit  of 
tba  party,  his  agent  or  attorney." 

Section  129  of  the  Code  of  Civil  Procedure 
(Gen.  St  1916,  I  7021)  reads,  in  part,  as  ttA- 
lowe: 

"Every  material  allegation  of  the  pctitira  not 
controverted  by  tbe  answer  •  •  •  shall  for 
the  pnrpoaes  M  the  action  be  taken  as  tru&" 

By  their  default  the  defendants  admitted 
that  all  tbe  auctions  of  the  plain tUTs  peti- 
tion wera  true.  It  was  not  necessary  for 
the  plalntUf  to  introduce  any  evidence  In 
order  to  entitle  him  to  judgment.  In  taidng 
Judgment  by  default  without  filing  the  origi- 
nal notes  and  mortgage  with  the  court,  or 
producing  them  to  toe  court,  the  piflintifr  did 
not  practice  any  fraud  whatever  on  the  de- 
fendants. 

The  motion  was  properly  denied,  and  the 
Judgment  Is  affirmed.  All  tbe  Justlcee  oon- 
cnrrlng. 


MID~WEST  PHOTO-PIiAT  OOBP.  t.  UILL- 
GB  et  ah,  Btate  B<hu^  of  Boview. 
(No.  21628.) 

(Supreme  Conrt  of  Kansas.  Jan.  12,  191&) 

(SyJlahut  by  1kg  Court.) 

1.  Thutibs  ahd  Shows  ^;>2-~CEHeoBsuiF— 
CoMCLuszvxnKss  or  DnEauiNAiioN— istat- 

tlTE. 

Under  the  act  relatinf  to  motion  picture 
Sims  (cbupter  308  of  the  Laws  of  1917),  tbe 
Kansas  state  board  of  review  is  given  full  pow- 
er and  discretion  to  determine  whether  films  and 
reels  offered  for  its  examination  and  decision 
are  moral  and  proper  for  exhibition,  and  its 
determination  Is  conclusive,  and  not  open  to 
review  or  interference  by  toe  courts  unless  its 
action  is  fraudulent,  armtrary,  or  In  excess  of 
its  antborit7. 

2.  Theatebs  and  Shows  CENaoasiiiP— 
Bbvixw. 

The  redress  for  an  asgrieved  party  provid- 
ed for  in  section  16  of  the  act  is  not  a  re-«- 
amination  of  the  picture  by  the  court  nor  the 
exercise  of  an  administrative  and  ntrnjudicial 
power,  but  is  such  redress  as  a  court  may  give. 

3.  EVIOKlfCB  «S»83(1)  —  PaEBUHFTXON  —  JU- 
DICIAL ACTION. 

In  tbe  absence  of  allegations  or  proof  that 

the  board  acted  arbitrarily  or  dishonestly,  it 
must  be  presumed  that  it  acted  in  good  ^ith, 
and  that  its  determination  was  an  honest  ezer- 
ciBe  of  its  best  judgment 

Appeal  from  District  Court,  Wyandotte 
County. 

Proceeding  by  the  Mid-West  Photo-Play 
Corporation  against  Mrs.  J.  M.  Miller  and 
others,  constituting  tbe  Kansas  State  Board 
of  Review.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed,  and  cause  re- 
manded, with  directions  to  enter  judgment 
sustaining  tbe  demurrer  to  the  petition. 

S.  M.  Brewster,  Atty.  Gen.,  and  S.  N. 
Hawkes  and  John  L.  Hunt  both  of  Toi)eka. 
for  appellants.  KrautbofT,  McCllntock  & 
Quant  and  Maurice  McNeil,  all  ot  Kansas 
City,  Ma,  for  appellee. 

JOHNSTON,  0.  J.  This  appeal  Involves 
the  construction  of  section  15  of  chapter  306 
of  the  Laws  of  1917,  one  of  the  provisions 
of  the  motion  picture  censorship  law.  It  la 
as  follows: 

"The  office  of  the  board  provided  for  in  this 
act  shall  be  in  Kansas  City,  Kansas,  and  any 
person,  company  or  corporation  aggrieved  by 
the  action  thereof,  may  have  redress  In  the  dis- 
trict court  of  Wyandotte  county  in  this  state, 
in  which  service  may  be  had  apon  the  board  or 
any  member  thereof  by  commencioc  proceedings 
therein  within  sixty  days  from  tbe  action  of 
the  board  complained  of  by  such  person,  com- 
pany or  corporation;  provided,  however,  that 
tbe  beginning  or  pending  of  any  such  proceed- 
ings shall  not  abate  or  Busijeod  the  action  of  tho 
board  until  tbe  final  disposition  of  socb  proceed- 
ings by  the  court" 

The  plaintiff,  the  Mtd-Weat  Pboto-Plar  Cot- 
porallon,  filed  Its  petition  In  the  Strict 
conrt  of  Wyandotte  county,  alleging  that  it, 
08  the  owner  of  a  certatai  motkm  picture 
film  entltied  "The  Ekwieat  Way,"  bad  aab- 
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mltted  it  ta  the  defendants  u  the  Kansas 
state  tioard  of  review,  and  tliat,  altboogb  the 
film  was  highly  moral  and  proper  and  no 
part  of  it  was  cruel,  obscene.  Indecent,  or 
Immoral,  or  such  as  would  tend  to  debase  or 
corrupt  public  morals,  the  board  rejected  It, 
and  refused  to  allow  Its  exhibition  in  the 
state  of  Kansas,  on  the  ground  that  it  was 
Immoral,  according  to  section  6  of  the  act. 
The  petition  contained  no  allegation  that 
the  members  of  the  board  acted  arbitrarily 
or  in  bad  faith.  A,  general  demurrer  to  the 
petition  was  filed,  and  this  appeal  is  takei^ 
from  the  court's  order  overruling  the  de- 
murrer. 

It  is  said  by  plaintiff  that,  as  the  aver- 
ments of  the  petition  are  to  be  taken  as 
true  upon  the  demurrer,  the  allegation  that 
the  picture  "The  Easiest  Way"  is  highly 
moral  and  proper  stands  admitted,  and  that 
the  plaintiff^  if  aggrieved,  was  entitled  to  an 
appeal  to  the  district  court  The  statute, 
aa  will  be  observed,  does  not  purport  to  give 
an  appeal  from  the  decision  of  the  board  or 
to  authorize  the  court  to  re-examine  the 
picture  and  give  Its  decision  on  its  merits. 
The  Legislature  authorized  the  creation  of 
the  board  and  vested  in  it  the  discretion  and 
poirer  of  determining  the  character  and  fit- 
ness of  pictures  for  exhibition  in  the  state, 
commanding  the  board  to  approve  those  which 
are  moral  and  proper,  and  to  reject  those 
which  are  cruel,  obscene.  Indecent,  immoral, 
or  such  as  tend  to  debase  or  corrupt  morals. 
Section  Q.  Under  ttie  (rtd  act  It  was  pro- 
vided that,  if  the  state  superintendent  of 
public  Instruction  disapproved  of  a  picture, 
the  party  offering  the  same  might  have  It 
examined  by  a  commission  consisting  of  the 
Governor,  Attorney  General,  and  secretary  of 
state,  and  If  they  or  a  majority  of  them, 
ahoQld  find  It  to  be  0t  for  ezhlUtlon,  the  su- 
perintendent was  required  to  endorse  his  ajH 
proval  on  it  Oen.  Stat  191B.  |  10778.  Un- 
der that  provision  the  reviewing  officers  were 
authorized  to  examine  the  film  on  the  same 
basis  as  the  superintendent  had  done  and  to 
exercise  their  own  judgment  and  discretion 
in  determining  the  fitness  of  the  picture  for 
exhibition.  If  in  their  judgment  It  was  fit 
their  decision  and  approval  was  substituted 
for  that  of  the  superintendent 

[1,2]  However,  that  provision  was  express- 
ly repealed,  and  instead  of  an  appeal  or  re- 
view by  other  executive  oflicers  It  wag  pro- 
vided that  if  a  party  felt  aggrieved  at  a 
disapproval  of  a  picture  by  the  board,  redress 
may  be  had  in  the  district  court  of  the  coun- 
ty where  the  office  of  the  board  was  located. 
What  is  the  redress  provided?  Manifestly 
it  la  such  redress  as  a  court  can  give,  and 
not  an  exerdse  of  executive  or  administra- 
tive power.  A  re-examination  of  the  picture 
to  determine  whether  it  was  moral  and  fit 
for  exhibition  would  be  an  exercise  of  ad- 
ministrative power,  and  that  discretion  and 
power  was  specially  conferred  upon  the 
board.   It  would  result  In  the  substitution  of 


the  Judgment  of  th6  court  for  that  of  the 
board  In  a  pure  matter  of  administration, 
whlcli  the  Legislature  could  not  and  evi- 
dently did  not  intend  to  coufer  upon  trfe 
district  court.  It  Is  fundamental  that  courts 
cannot  be  required  or  p^mltted  to  exercise 
any  power  or  function  except  those  of  a 
judicial  nature.  Auditor  of  State  v.  A.,  T. 
&  S.  F.  Ballroad  Co.  6  Kan.  600,  7  Am.  Bep. 
575. 

An  aggrieved  party  may  call  on  the  court 
for  Judicial  redress,  and  not  for  the  per- 
formance of  a  nonjudicial  or  adminlstrutive 
function-  If  the  board  abuses  Its  authority 
and  acts  arbitrarily  or  fraudulently,  redress 
from  the  courts  may  be  had,  and  this  was  the 
redress  provided  for  In  the  section  in  question. 
In  Symns  v.  Graves,  65  Kan.  628,  70  Pae.  501, 
where  the  court  was  asked  to  review  the  ac- 
tion of  the  board  of  equalization  in  fixing  the 
valuation  of  property  tot  the  puriwses  of 
taxation,  it  was  said: 

"Mutters  of  assesenient  and  taxation  are  ad- 
ministrative in  their  cbflracter,  and  not  ju- 
dicial, and  an  interference  by  judges  who  are 
not  elected  for  that  purpose  wiUi  the  discharge 
of  their  duties  by  those  officers  who  are  invest- 
ed with  the  sole  authority  to  make  and  estimate 
value  is  unwarranted  by  the  law.  The  district 
court  cotdd  not  substitute  ita  judgment  for  that 
of  the  boetd  of  equalisation,  and  this  court  can- 
not impose  its  notion  of  value  cm  either.  •  •  • 
But  fraud,  corruption,  and  conduct  so  oppres- 
sive, arbitrary,  or  capiicioDs  as  to  amount  to 
fraud  will  vitiate  any  official  act,  and  courts 
have  power  to  relieve  against  all  consequential 
injuries.  In  every  case,  however,  the  departure 
from  duty  must  be  shown  by  the  party  seeking 
redress  to  fall  within  the  well-defined  limits  of 
the  powers  of  a  court  of  equity."  66  Kan.  6S«, 
70  Pac.  594. 

So  here,  the  duty  and  discretion  placed  in 
the  board  of  review  being  administrative  In 
character  and  nonjudicial,  the  court  la  not 
warranted  in  substituting  its  judgm«it  for 
that  of  the  board.  If  the  board  should  act 
fraudulently  or  so  arbitrarily  and  capricious- 
ly as  to  amount  to  fraud,  a  resort  to  the 
courts  may  be  had  and  as  against  such  action 
an  aggrieved  party  may  have  redress.  Sil- 
ven  V.  Osage  County,  76  Kan.  687.  92  Pac. 
tm,  13  L.  B.  A.  (N.  S.)  716,  14  Ann.  Cas.  163. 
In  State  ex  rel.  v.  Mohler,  OS  Kan.  465.  158 
Pac.  408,  cited  by  plaiutlff,  this  doctrine  was 
recognized,  and,  speaking  of  the  acts  of 
administrative  boards.  It  was  said: 

"The  exercise  of  such  power  is  merely  the  ex- 
ercise of  administrative  discretion.  If  this  pow- 
er is  abased,  the  courts  are  open  to  the  aggriev- 
ed party,  if  not  by  some  statutory  review,  then 
by  the  extraordinary  and  prerogative  remedies 
of  injunction  or  mandamus.^'  08  Kau.  472,  15S 
Pac  411. 

[3]  There  have  been  rei>eated  holdings  that 
the  decisiouK  of  a  board  or  other  tribunal 
upon  which  the  Legislature  has  conferred 
the  exercise  of  nonjudicial  power,  if  made 
In  good  faith,  are  not  open  to  judicial  con- 
trol or  review,  and  that  in  such  a  case  a 
court  may  go  no  farther  than  to  prevent 
the  abuse  of  the  power  so  vested.  In  re- 
spect to  the  powers  conferred  on  a  munici- 
pal body  it  has  been  said  that: 
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"The  OMrti  have  no  Bupervlwry  power  ovw 
the  policy  of  miulcipkl  le^sIatioD.  The;  can 
only  interfere  to  curb  action  which  is  ultra 
vifes  because  of  eome  couetitutional  impediment 
or  lack  of  antecedent  lecislatire  authority,  or 
becanse  the  aotton  ia  no  arbftrary,  capridons, 
anreasonaUe,  and  Babmvrsive  of  printe  right 
as  to  indicate  a  clear  abuse  rather  than  a  bona 
fide  exercise  of  power.'*  City  of  Emporia  v. 
Railway  Ca,  88  Kan.  611,  614,  129  Pac.  161, 
162. 

See,  also,  MefTert  t.  Medical  Board,  60 
Kan.  710.  72  Pac.  247,  1  L.  R.  A.  (N.  S.)  811; 
DeTcr  v.  Humphrey.  68  Kan.  759.  75  Pac. 
1037,  1  Ann.  Cas.  293;  Allen  t.  Burrow,  69 
Kan.  812,  77  Pac.  555,  2  Ann.  Cas.  539 ;  Salt 
Co.  T.  Hutchinson,  72  Kan.  99.  82  Pac.  721 ; 
RidiardsoD  t.  Slmi^on,  88  Kan.  684,  129 
Pac.  1128,  43  li.  R.  A.  (N.  S.)  911;  Board 
of  Education  v.  Shepherd,  90  Kan.  628,  135 
Pac.  605;  Parricfc  v.  Sohool  District,  100 
Kan.  669,  164  Pac.  1172;  Falrchlld  t.  City 
of  Helton,  101  Kan.  330,  166  Pac.  503. 

The  mandate  of  the  Constitution  requiring 
the  separation  of  the  powers  of  government 
lias  been  consistently  enforced,  and  the  line 
or  division  between  the  departments  has  been 
fully  considered  and  stated  in  some  of  the 
cases  <dted  and  in  State  t.  Johnson,  61  Kan. 
803,  60  Pac.  1068,  49  L.  R.  A.  662;  State  v. 
Railway  Co..  76  Kan.  407.  92  Pac.  606. 

While  the  plalndff  alleged  that  the  pic- 
ture offered  was  moral  and  proper,  It  also 
averred  tliat  the  hoard  examined  the  picture 
and  found  it  to  be  Immoral.  There  Is  no 
averment  In  the  petition  or  claim  that  the 
board  acted  arbitrarily,  capriciously,  or 
fraodulently,  or  in  excess  of  Ita  powers.  On 
such  a  pleading  It  must  be  assumed  that  the 
dedskn  waa  made  In  good  faith.  The  ploln- 
ttff  states  Its  conclusion  to  be  that  the  pic- 
ture Is  moral  and  proper,  and  then,  In  ef- 
fect, alleges  that  the  board  mistakenly,  bat 
honestly,  determined  that  it  was  immoral 
and  unflt  for  exhibition.  Fraud  and  dis- 
honesty cannot  be  imputed  to  public  offldals 
unless  plainly  alleged  and  proven.  We  must 
presume  that  the  board  acted  In  good  faith, 
and  that  the  decision  that  the  picture  is  Im- 
moral was  an  honest  exercise  of  tlie  best 
judgment  of  Its  members.  On  this  Inter- 
pretation the  demurrer  should  have  been 
sustained. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  vrlth  directions  to  enter  Judgment 
sustaining  the  demurrer  to  the  plaintUC's  pe- 
Utlon. 

BURCH,  WEST.  MARSHALI^  and  DAW- 
SON, JJ.,  concurring. 

MASON.  J.  (concurring  specially).  I  agree 
that  the  statute  does  not  undertake  to  Im- 
pose upon  the  court  the  duty  of  determining 
for  Itself  whether  a  film  passed  upon  by  the 
board  of  review  Is  moral  and  proper,  or 
whether  It  Is  cruel,  obscene,  indecent,  or  im- 


moral. But  I  dissent  from  the  statement 
(iprhlch  appears  to  me  to  be  dtctom)  that  the 
Legislature  has  no  power  to  impose  such  a 
duty  on  a  court.  The  members  of  the  board 
of  review  are  not  given  an  option  to  accept 
or  reject  films  at  their  pleasure.  They  have 
no  discretion  In  the  matter,  except  as  tliat 
term  may  be  used  In  the  sense  of  Implying 
the  exercise  of  their  Judgment  In  determin- 
ing the  character  of  the  film  examined.  It 
they  decide  that  It  Is  cruel,  obscene,  Indecent, 
or  Immoral,  or  that  It  tends  to  debase  or 
corrupt  morals,  they  must  reject  it;  oth- 
erwise they  must  accept  It.  Whether  It  has 
any  of  tliese  qualities  Is  a  question  of  fl&ct 
whidi  the  Legislature  may  commit  to  the 
final  determination  of  an  adminlstraUve  tri- 
bunal, or  of  a  court.  An  appeal  may  be  au- 
thorized from  a  nonjudlda!  body  to  a  court 
where  the  matter  to  be  passed  on  is  one 
proper  to  be  determined  by  a  court  In  some 
other  form  of  procedure.  12  C.  J.  877.  The 
practice  Is  well  established  of  having  an 
administrative  tribunal  pass  upon  confl-icting 
claims,  subject  to  an  appeal  to  a  court  which 
shall  finally  determine  some  question  of  fact 
that  is  involved  in  the  ruling  made.  Callen 
V.  Junction  City,  43  Kan.  627,  23  Pac.  652, 
7  L.  ii.  A.  736 ;  Nash  v.  Oleu  Elder,  74  Kan. 
756,  88  Pac.  62;  Fong  Tue  Ting  v.  United 
States,  149  U.  S.  698,  13  Sup.  Ct  1016,  37 
L.  Ed.  905.  Indeed,  the  question  has  often 
been  raised  whether  a  determination  by  an 
administrative  body  of  a  question  of  fact 
affecting  pnverty  rights  is  due  process  of 
law,  unless  an  appeal  to  a  judicial  tribunal 
Is  provided — a  question  sometimes  decided  In 
the  negative  (12  0.  J.  1241).  hat  umally  in 
the  afflnnatiT*  aO  Dec.  Dig.  "OonatltDCIooU 
Law,"  i'SlS).  Tb»  questlob  vhetber  a  pax^ 
tlcular  film  la  imminvl  Is  doubtless  one  that 
can  with  advantage  be  flnal^  committed  to 
the  judgno^t  of  an  adminlstratlTe  body,  but 
it  does  not  aeem  to  me  to  be  so  dearly  non- 
judicial that  It  may  not  be  anbmitted  to  the 
determination  of  a  court.  If  the  liOglalatur* 
thinks  that  course  aOTisable.  Courts  are 
frequently  called  upon  to  decide  whether  par- 
ticular publications  are  obscme.  the  test  be- 
ing whether  they  teoA  to  deprave  and  cor- 
rupt morals  (28  Gyc  1319),  and  I  see  no  rea- 
son why  they  mlt^t  not  be  required  to  de- 
cide similar  questions  unth  regard  to  fflma. 
I  do  not  think  a  statute  making  it  «.  mlade- 
meanor  to  CThlbit  fllnu  -whUSb  are  cruel,  ob- 
scene, Indecent,  or  Immoral,  or  sucii  as  tend 
to  debase  or  oomqpt  morals,  and  authoring 
the  granting  of  Injunctions  against  their  ex- 
hibition, would  he  nonenfoneable  because  at 
any  Inability  of  the  courts  to  decide  whetter 
a  particular  fllm  fdl  wlthtn  the  pnAlfaftKn. 

PORTER,  3.,  joins  in  thci  special  concur- 
rence. 
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TOWNSBMD  T.  SEErEIJ).  (No.  21241.) 
(Ehipreme  Gonrt  of  KsnsaB.  Jan.  12,  1918.) 

(Sytt^bu'  hy  ike  Oowri.} 

1.  SHBBim  AND  Constables  «=>140— Foboi- 
BLE  AND  Malicious  Levy— Actions  fob 
Damages— In  8TB  ucTiON  8 . 

Tbe  instrnctioiiB  given,  none  being  request- 
ed by  tbe  defendant,  soffieiently  corerad  tbe  is- 
Bues  between  tbe  parQea.  and  fairlj  stated  tbe 
law. 

2.  SHEBITFS  and  CONBTABIJIB  139(4)— Ma- 
XICIOCS  AND  OPPEEBSIVE   LEVY— PUNITIVE 

Damages. 

The  findings,  in  accordance  witb  the  evi- 
dence of  tbe  plaintiff,  convicted  the  defendant  of 
such  malicious  and  oppressive  conduct  as  justlj 
to  render  him  liable  to  the  Impoaition  of  emart 
money. 

d.  Shbkeffs  and  Constables  «=>139(1)— Foa- 

CIBLE  AND  MAUCIOUS  LeVY— DAMAGES. 

The  allowance  of  actual  damages  was  prop- 
erly based  on  physical  and  mental  suffering  caus- 
ed by  the  defendant's  conduct,  and  not  alone  on 
nervous  shock. 

4.  Damages  ii.ilO  —  Mxasqu  of  Damage8« 

Mentai.  Sufixbino. 
"While  the  plaintiff  received  from  the  defend- 
ant no  wound  or  bruise,  the  result  of  his  conduct 
was  a  misearri^e,  aconnpanied  with  vny  aevcre 
pain.  Heid,  that  suidi  result  cannot  be  classed 
as  mental  suffering. 

5.  Shesuts  and  Constables  ^138(2)  — 
Wrongful  Levy— Punitive  Damages— Fi- 
nancial OoHomoN  OF  Defendant. 

It  was  Droper  tp  iiM|uif«  into  the  financial 
condition  of  the  defendant  to  tbe  end  tbat  tbe 
finding  as  to  punitive  damages  migbt  be  intelli- 
gently made. 

Appeal  from  District  Court,  Rooks  County. 

Action  by  Emma  Hae  Townseud  against 
C  A.  Seefeld.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

O.  O,  Osborne,  of  Stockton,  and  David 
Bltchie,  of  Sallna,  for  appellant  W.  L.  Say- 
ers,  of  Hill  City,  and  F.  Young,  of  Stock- 
ton, for  appellee. 

WEST,  J.  The  defendant,  a  constable 
holding  an  execution  against  S.  A.  Townsend, 
undertook  to  levy  It  on  an  automobile  which 
the  plaintiff  claimed  and  claims  to  own,  and 
for  alleged  forcible  and  malicious  taking 
of  which  the  plalutiCf  brought  this  action. 
She  recovered,  and  tbe  defendant  appeals. 
Hie  plaintiff  testified  In  substance: 
Tbat  the  constable  came  to  her  husband's 
'  livery  bam  and  said  he  was  going  to  levy  on 
the  Ford  automobile,  and  was  told  by  plain- 
tiff that  it  belonged  to  her,  and  she  did  not 
want  him  to  levy  on  it ;  that  there  was  another 
Automobile  in  the  shed  tbat  be  could  levy  on, 
but  that  the  Ford  was  the  only  thing  "we  have 
to  make  a  living  for  the  family.  I  saw  the 
switch  key  to  the  car,  and  got  it  into  my  [wb- 
BcsEion;  after  getting  the  Bwitcb  key  I  had  it 
in  mv  band;  my  baud  in  my  apron  pocket; 
I  bad  on  a  big  kitchen  apron,  and  I  juat  ran 
hand  in  the  ^ket  and  rolled  my  band  up 
this  way  (indicatmg)  in  the  apron,  and  stayed 
there;  I  think  it  was  my  left  hand.  Seefeld 
then  asked  me  for  the  switch  key,  and  I  did  not 

give  it  to  him.  After  refusing  to  give  it  to  bim, 
B  kwt  talking  to  me,  and  asking  me  for  tbe 
switch  key.   He  said  'Give  me  the  switch  key,* 


and  I  said,  'No,  I  won't  ;*  and  be  looked  awful, 
and  grabbed  bold  of  me,  and  *  *  *  threw  me 
down  toward  tbe  ground,  and  my  hands  came 
out  of  tbe  apron,  and  he  grabbed  the  twiteh 
key."  ' 

On  cross-examination  she  tesUfled: 

"I  did  not  fall;  didn't  step  forward.  I  did 
not  move  my  feet.  I  was  just  scared.  He  did 
not  throw  me  out  of  balance.  Hr.  Seefeld  got 
the  key,  and  I  was  standii^  there  yet,  and  Just 
as  soon  as  he  oould  get  the  switch  and  cranked 
the  car  he  took  it" 

She  testified  that  a  miscarriage  followed. 

Tbe  Jury  returned  a  verdict  for  $500  actu- 
al and  ¥300  exemplary  damages,  and  made 
among  others  the  fbllowlng  special  findings: 

"(3)  If  you  answer  question  No.  1  and  2,  'Yes,' 
then  did  the  defendant  nse  any  more  fcH^e  in 
taking  possession  of  the  automobile  than  was 
reasonably  neceasai?  to  accomplish  his  purpose? 
Ans.  Tea. 

"(4)  If  you  answer  Question  No.  3,  'Tee,'  then 
state  in  wbat  paTticnlar  such  force  was  exces- 
sive. Ans.  In  the  violent  manner  in  wbick  he 
took  the  switch  key. 

"(5)  Did  the  defendant,  C.  A.  Seefeld,  in  what- 
ever be  may  have  done.  In  the  taking  of  the 
automobile  m  question,  act  in  good  faith,  believ- 
ing that  he  bad  a  right  to  do  what  he  did  do? 
Ans.  No." 

Further,  that  the  defendant  had  no  rea- 
sonable ground  for  believing  that  the  Ford 
was  the  property  of  the  husband,  that  he 
was  guilty  of  fraud,  malice,  gross  negligence, 
or  oppression  by  reason  of  not  investigating 
the  ownership  of  the  car  after  being  In- 
formed by  the  plaintiff  that  it  belonged  to 
a  third  party.  Also  tbat  the  $500  was  allow- 
ed for  severe  nervous  shock,  great  physical 
and  mental  agony,  and  for  injured  health, 
that  tbe  levy  had  not  been  made  when  the 
switch  key  was  taken  by  the  defendant,  and 
that  the  plaintiff  suffered  injury  by  the  act 
of  the  defendant  in  forcibly  wresting  the 
s^Wtch  key  from  her. 

Assignments  of  errw  call  attention  to  per- 
mitting the  cross-examlnatioQ  of  a  witness, 
to  certain  Instructions,  to  the  matter  of  dam- 
ages actual  and  exemplary,  and  to  the  denial 
of  the  motion  for  a  new  trial. 

t1]  The  first  question  presented  In  the 
brief  l8  tbe  failure  of  the  court  to  Instrnct 
wlUkout  request  that  the  miscarriage  alleged 
to  have  bera  suffered -by  the  plaintiff  was 
the  proximate  result  of  the  defendant's  con- 
duct in  taking  tbe  automobile,  and  it  Is  com- 
plained that  the  court  did  not  give  any  In- 
structions whatever  upon  the  material  Issiies 
in  the  case  or  what  was  necessary  for  the 
plaiutUI  to  prove  before  she  was  entitled  to 
recover.  An  examination  of  the  charge  giv- 
en, none  being  requested  by  the  defendant 
shows  that  the  claims  of  tbe  parties  as  set 
forth  In  their  pleadbigs  were  stated  to  the 
Jury,  the  duty  of  the  defendant  in  moking 
the  levy,  and  that  the  Jury  were  told  that  if 
they  found  from  the  evidence  that  be  was 
acting  under  a  valid  execution,  but  with 
malice,  gross  negligence,  fraud,  or  opprea- 
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Bioa,  and  without  regard  for  the  rl^ts  of  the 
plaintiff,  they  woald  be  Justified  In  awarding 
her  exemplary  domases  If  they  should  And 
h^  entitled  to  any  actual  damages.  Detail- 
ed instructions  were  given  touching  the 
rights  of  the  parties  regarding  the  switch 
key.  tlie  autborit^y-  of  the  constable  under  his 
execution,  and  even  the  validity  of  the  Judg- 
ment back  of  It,  and  Oie  Jury  were  charged 
fliat.  the  bnrden  was  on  the  plaintiff  to  make 
out  her  case  by  a  preponderance  of  the  evi- 
dence. Indeed,  7  pages  of  the  abstract  are 
taken  up  with  the  13  instructions  given,  and 
it  Is  not  strange  that  with  this  prolixity 
no  additional  insCrnctioos  were  requested. 
Those  given  fully  comply  with  the  statutory 
requlronent  to  give  general  Instructions  up- 
on eadi  material  Issue.  See  Hamilton  v. 
Railway  Co.,  95  Ean.  353,  p.  357,  148  Pac. 
648,  and  cases  cited. 

[2]  The  second  complaint  in  the  brief  is 
that  neither  the  evidence  nor  the  findings 
sustain  the  allowance  of  |300  exemplary  dam- 
ages although  the  Jury  found  the  defendant 
guilty  of  ft-aud,  malice,  or  oppression  In  not 
Investigatliig  the  ownership  of  the  car  after 
being  Informed  that  It  belonged  to  a  third 
party.  The  plaintiff  testified  that  after  the 
key  was  taken  away  from  her  she  suffered 
some  pain  and  felt  deadly  sick  for  a  few 
minutes  as  If  she  were  going  to  die,  which 
feeling  continued  until  she  miscarried,  and 
that  the  sufferings  during  this  time  were 
much  greater  than  at  natural  childbirth,  she 
having  borne  six  children.  The  findings,  as 
already  Indicated,  are  in  no  wise  Inconsiat^t 
with  this  evidence,  bu.t  are  supported  thereby 
as  to  the  physical  end  mental  shock  and  suf- 
fering. See  Whitsel  v.  Watts,  98  Kan.  50S, 
159  Paa  401,  U  B,  A.  1917A,  708,  and  cases 
cited. 

It  is  plausibly  argued  that  as  the  Jury  lim- 
ited the  fraud,  malice,  and  oppression  to  the 
failure  to  Investigate  the  on'uershlp  of  the 
car,  this  amounts  to  a  repudiation  of  actual 
fraud,  malice,  or  gross  negligence,  but  under 
the  familiar  rule  requiring  the  findings  and 
evidence  to  be  harmonized  If  reasonably  pos- 
sible the  view  must  be  taken  that  the  Jury 
deemed  the  constable  to  have  proceeded  mali- 
ciously and  oppressively  to  take  the  car  from 
the  plaintiff,  regardless  of  her  claim  of  own- 
ership, and  after  being  informed  thereof  and 
this,  Including  "the  manner  in  which  be  took 
the  switch  key,"  was  such  conduct  as  merit- 
ed punitive  damages. 

It  is  suggested  that  according  to  the  tes- 
timony' of  one  witness  the  constable  had 
been  informed  that  the  license  for  the  car 
was  in  the  name  of  the  husband,  and  that  we 
sbonld  take  Judicial  notice  that  this  implied 
an  application  previously  made  by  bim  to 


the  proper  officers  Cor  such  Ueenee  with  the 
sworn  statemeot  to  Qum  that  he  ww  the 
owner  of  the  car.  But  whaterer  nq^lcatton 
or  affidavit  may  have  been  made  by  some 
other  person,  the  plaintiff  was  on  the  grotmd 
daimlng  ownenAilp,  and  bad  poBcearion  of 
the  key  by  which  the  car  could  be  operated, 
and  overmllng  and  overcoming  snch  dalm 
and  possession  the  constable,  instead  of  call- 
ing upon  bis  Judgmoit  creditor  for  Indem- 
nity proceeded  on  his  own  respon^bility  to 
act  in  the  way  he  did  with  the  dlsaetiDiifl 
results  indicated  by  the  evidence  and  evi- 
dently believed  by  the  Jury. 

[3, 4]  It  Is  next  contended  that  the  allow- 
ance of  ¥600  actual  damages  cannot  be  sus- 
tained for  the  reason  that  severe  nervous 
shock  appears  to  be  one  <^  its  elemnits.  and 
that  unless  accompanied  by  physical  injury 
such  shock  cannot  be  the  basis  of  such  re- 
covery. While  under  some  circumstances  at 
least  the  rule  contended  for  is  enforced,  ttie 
Jury  in  this  case  pn^perly  concluded  from  the 
evidence  that  the  physical  and  mental  shock 
and  suffering  were  both  the  result  of  the 
defeudant's  conduct.  It  is  said  to  be  abso- 
lutely clear  from  the  record  tliat  there  was 
no  physical  Injury  of  any  kind  accompany- 
ing the  so-called  nervous  shock  by  taking 
the  switch  key.  It  is  true  there  was  no 
wound  or  bruise  on  the  body  of  the  plaintiff 
caused  thereby,  but  according  to  her  testi- 
mony severe  miscarriage  pains  Immediately 
ensued,  and  it  will  not  do  to  say  that  these 
were  mental  and  not  physicsL 

[6]  Lastly,  complaint  is  made  because  the 
court  received  testimony  on  cross-examina- 
tion of  the  defendant  as  to  his  financial 
worth.  Counsel  say  that  damages  should  not 
be  figured  upon  the  basis  of  what  the  defend- 
ant is  worth,  but  upon  the  basis  of  what  the 
plaintiff  has  been  Injured.  But  the  theory  on 
wblcb  smart  money  is  allowed  Is  that  In 
addition  to  responding  for  actual  damage 
the  defendant,  on  account  of  the  malicious- 
ness of  his  conduct,  ought  to  be  punished.  S 
R  G.  L.  p.  581,  f  129.  It  is  entirely  logical 
that  in  order  to  know  what  amount  would 
really  cause  a  smart  to  the  defendant,  his 
financial  condition  sbonld  be  somewhat  un- 
derstood, because  what  would  be  the  merest 
annoyance  to  one  might  mean  bankruptcy  to 
another.  Hence  it  Is  the  rule  that  in  cases 
of  this  kind  the  financial  standing  of  the 
defendant  may  be  considered.  White  v. 
White,  7G  Kan.  82,  90  Pac  1067  ;  8  B.  C.  L. 
p.  607.  §  152. 

In  view  of  the  foregoing,  no  error  Is  per- 
ceh  cd  In  the  ruling  of  the  court  denying  a 
new  trial. 

The  Judgment  Is  affirmed.  All  the  Justic- 
es concurring. 
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BIDGWAT  T.  WErrFBRHOLD.   (No.  21164.) 
(Snpreme  Oonrt  of  Eanus.  Jan.  12, 1918^ 

(St/llalttt  by  Ihe  Court.) 

1.  COUBTB  «=::»48(K3)— JUBIBDICTION  OV  STATE 
COUBTS— INJSINOEUINT  OF  PATENT. 

An  action  by  the  owner  of  n  patent  to  recov- 
er upon  an  implied  contract  of  defendant  to  pay 
him  the  reasonable  valae  of  the  use,  with  the 
plaintiff's  knowledge  and  consent,  of  the  patent 
invention  ia  not  an  action  for  the  infringement 
of  the  patent,  and  the  state  courts  have  jurisdic- 
tion, notwithstandloff  the  answer  pleads  the  in- 
validity of  the  patent  as  one  of  the  defenses. 

2.  Appeal  akd  Ebbox  <t:3>T82— Jubisdictior 

— DlSUISSAL. 

The  district  coart  having  jurisdiction  of  the 
canse,  and  the  amount  being  for  less  than  f  100. 
the  appeal  k  dismissed. 

^ipeal  from  District  Court,  Sedgwick 
Gbanty. 

Actloin  bj  T.  J.  Bldgwoy  agabist  George 
Wettertiold.  Judgment  for  plaintiff,  and  de- 
fendant aiveals.   Appeal  dismissed. 

P.  D.  Gardiner  and  H<.  G.  Castor,  both  of 
Wichita,  for  appellant  Robert  C.  Foalston, 
of  Wichita,  for  app^lee. 

PORTER,  J.  The  only  question  in  this 
case  arises  over  the  diameter  of  the  action; 
If  it  is  a  suit  for  the  Infrlnjiement  of  a  pat- 
ent It  involves  the  laws  of  the  United  States, 
and  the  appeal  will  lie  to  correct  the  error 
of  tile  lower  court  In  assuming  Jurisdiction; 
if  it  is  not  a  suit  for  infringement,  this  court 
has  no  jurisdiction  because  the  amount  In- 
volved is  less  than  $100.  CMl  Code,  %  500 
(Gen.  at  1916,  %  7470). 

[1]  It  is  conceded  that  the  United  States 
courts  bave  exclusive  jurisdiction  of  suits 
for  the  infringement  of  a  patent,  whether  at 
law  or  in  equity,  and  without  r^ard  to  the 
dtizoisblp  Of  the  parties.  80  Cyc.  991,  and 
cases  cited.  The  plaintiff's  contention  is  that 
the  action  Is  not  for  an  infringement  of  a 
patent,  bat,  on  the  contrary,  Is  upon  an  Im- 
plied contract  for  the  payment  of  a  royalty 
for  the  right  to  manufacture  under  the  pat- 
ent ;  that  the  relationship  t)etween  the  plain- 
tiff and  defendant  is  that  of  a  licensor  and 
licensee.  The  plaintiff  seeks  to  bring  bim- 
ftelf  within  the  principle  of  those  cases  whore 
both  parties  have  been  estopped  by  their  con- 
duct from  ralfilng  the  question  of  the  valid- 
ity of  a  patent,  or  from  disavowing  that  the 
plaintiff  was  a  licensor  and  the  defendant 
a  licensee. 

The  petition  alleged  that  the  plaintiff  and 
one  Dickson  were  the  "true  original  and  first 
inventors  of  a  certain  new  and  useful  ap- 
paratus, fully  described  In  the  letters  patent 
hereinafter  mentioned,  as  well  as  certain  Im- 
provements thereon,  therein  named  as  bed 
springs  and  of  a  type  and  character  which 
was  not  known  or  used  in  this  country,  and 
was  not  patented  or  described  in  any  printed 
publication  In  this  or  any  foreign  country, 
bH!ore  tbetr  Inventiott  thereof,  and  was  not 


in  public  use  or  on  sale  xaore  than  two  years 
prior  to  th^r  said  apidlcatlon  for  letters 
patent  of  the  United  States."  It  further  al- 
leged that  letters  patent  for  this  invention 
were  duly  issued,  and  Qiat  Dl<ftson  trans- 
ferred and  assigned  to  lAalntlff  all  bis  right 
and  Interest  therein ;  that  on  the  6th  day  of 
Jnly,  1918.  plaintiff  duly  filed  In  the  office 
of  the  cleA:  of  the  district  court  of  Sedg- 
wick county  copies  of  the  letters  patent  In 
order  to  comply  with  the  statute.  It  Is  then 
alleged  that  for  aome  time  prior  thereto  the 
defendant  used  the  rl^ts  and  privileges  of 
the  plelntifl  conferred  by  virtue  of  the  let- 
ters patent,  and  manufactured  and  sold  there- 
under at  a  profit  nnmnwus  bed  springs,  and 
that  afterward  on  the  Oth  day  of  July,  1913, 
defendant  took  and  detained  "with  the  knowl- 
edge and  consent  of  this  plalnUff  the  rights 
and  property  secured  to  him  under  and  by 
virtue  of  said  letters  patent,"  and  between 
that  date  and  the  time  of  flUng  the  petltlim 
manufactured  and  sold  at  a  pn^t  a  large 
numt>er  of  bed  springs,  and  Imfdledly  agreed 
to  pay  plaintiff  the  fair  and  reasonable  value 
the  use  of  the  invention ;  that  ten  ccaits 
was  the  reasonable  value  of  the  use  of  the 
patent  right  for  each  bed  spring  so  manu- 
factured and  sold  by  the  deCendant. 

The  answer  denied  that  plaintiff  and  his 
assignor  were  the  true  and  original  inventors 
of  the  Improvement  referred  to ;  denied  that 
the  Invention  was  not  known  or  used  in  this 
country  prior  to  the  issuance  of  the  patent: 
denied  that  Uie  alleged  invention  was  not  in 
public  use  or  on  sale  more  than  two  years 
prior  to  the  issuance  of  the  patent ;  denied 
generally  the  validity  <Kt  the  patent  and  that 
plaintiff  was  the  owner  thereof.  In  addl- 
ti<m  to  denyli^  that  d^endant  had  ever  used 
the  rights  and  privileges  conferred  on  the 
plaintiff  by  the  patent,  the  answer  denied 
any  agreement  to  pay  the  plaintiff  for  such 
use;  and  further  alleged  that  any  cause  of 
action  the  plaintiff  had  arose  under  the  pat- 
mt  laws  the  United  States,  and  that  the 
district  court  bad  no  Jurisdictitm. 

At  first  bludi  tlte  petltiw  and  answer  ap- 
pear to  present  a  case  &Ulng  cloae  to  the 
border  line  between  tboae  cases  wbeie  the 
fedml  conrts  have  exduslve  Jurlsdicticm, 
and  cases  In  which  ttue  validity  of  a  patmt 
Is  only  coUatmlly  Involved.  In  one  sense 
an  Issue  Involving  the  validity  of  the  pat- 
j  ent  was  squarely  raised  by  the  i^eadlngs,  be- 
cause the  plaintiff  alleged  the  validity  and 
novelty  of  the  patent,  all  of  whl<A  the  an- 
swer expressly  denied.  But  were  these  mat- 
ters material  issues?  None  of  the  evidence 
has  been  brought  up  by  the  appeal;  and  If 
the  plaintiff  might  have  recovered  on  one 
theory  of  the  pleadings,  regardless  of  these 
Issues,  we  must  assume  that  the  trial  court 
bad  jurisdiction.  The  petition  is  somewhat 
Inartistlcally  drawn ;  it  contains  a  number 
of  avarmHits  which  would  have  been  quite 
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pertinent  and  material  in  a  suit  for  the  In- 
fringement of  a  patent,  bnt  which  were  not 
neceBsary  In  an  action  by  the  owner  of  a 
patent  to  recover  upon  a  contract  to  pay  for 
the  nse  by  a  licensee  of  rights  under  a  pat- 
ent. The  theory  ujmhi  which  plaintlCF  claims 
to  hare  recovered  might  have  been  better 
set  forth  in  his  petition  by  simply  alleging 
the  Issnance  of  the  patent,  that  plaintiff  by 
written  assignment  became  the  owner  of 
whatever  rights  were  conferred  jthereby; 
setting  out  the  arrangement  between  himself 
and  the  defendant  and  the  facts  relied  upon 
to  show  that,  aside  from  any  question  as  to 
the  validity  of  the  patent  or  Its  novelty  or 
the  extent  or  scope  of  the  rights  conferred 
by  it,  the  defendant  recognized '  him  as  the 
owner  of  It,  and  that  the  relation  of  licensor 
and  licensee  arose  between  them.  The  other 
averments  of  the  p^tltm  were  sufficient  to 
show  that  defendant  used  the  rights  under 
the  pat«it  with  plaintiff's  consent,  and  to 
show  an  Implied  contract  to  pay  a  reasona- 
ble value  for  such  use. 

Giving  a  liberal  construction  to  the  petl- 
tl<m  we  are  Inclined  to  the  opinion  tliat  the 
averments  as  to  the  novelty  and  validity  of 
the  patent  most  be  regarded  merely  as  mat- 
ters of  inducement,  the  denial  of  which  in 
the  angner  raised  only  a  collateral  Issue.  A 
strong  reason  for  giving  this  construction  to 
the  pleading  is  the  absence  of  any  definite 
averment  tndicattng  an  Intraitlon  to  stie  for 
an  Infringemrat  of  the  patent;  while  specific 
fiicts  are  alleged  from  which  the  law  would 
declare  that  plaintiff  whs  a  licensor  and  the 
defmdant  a  licensee  of  the  right  to  use  the 
patented  article,  and  that  a  contract  would 
be  Implied  to  pay  the  reasonable  value  of 
such  use.  The  aatborltleB  are  clear  that 
the  state  courts  have  jurisdiction  In  a  case 
involving  comprasatlon  for  the  alleged  use 
of  a  patent  invention  and  what  Is  covered  by 
it,  i^re  the  validity  of  the  patent  Is  In- 
voJved  only  In  a  collateral  way.  Dean  v. 
Hodgee,  36  Minn.  146,  27  N.  W.  917,  50  Am. 
Rep.  321. 

In  Pratt  v.  Paris  Gaslight  &  Coke  Co.,  168 
U,  S.  266,  18  Sup.  Ct.  62,  42  L.  Ed.  458,  It 
was  held  that  where  the  declaratioD  diowa 
that  the  state  court  has  Jurlsdictkoi  botb  of 
the  parties  and  the  subject-matter^ 
"it  could  not  be  ousted  of  such  Jurisdiction  by 
the  fact  that,  iDcidentaUy  to  his  defenses,  the 
defendant  clauns  the  invalidity  of  a  certain  pat- 
ent" 

The  case  of  Nash  v.  Lull,  102  Mass.  60,  3 
Am.  Rep,  435,  Is  cited  In  the  opinion  as  the 
leading  case,  where  It  was  held  that: 

"Any  degree  of  utility  or  practical  value  in  a 
patent  will  snpport  the  consideration  paid  for 
ft;  bat  ttiat  it  it  be  wholly  void,  a  note  given 
for  it  is  without  consideraticm,  and  such  issue 
may  be  tried  in  a  state  court  as  well  as  in  a 
circuit  court." 

In  the  oplulon  in  the  Pratt  Case,  supra,  It 

was  said: 

"The  patent  may  be  void  because  the  inven- 
tion was  well  known  before,  or  because  it  is 


useless  or  immoral,  or  because  It  Is  an  infringe- 
ment npon  othsr  prior  patents,  and  it  is  no  ob* 
jection  to  the  jurisdiction  of  the  state  court 
that  the  question  of  validity  may  involve  the  ex- 
amination of  conflicting  patents,  or  the  testi- 
mony of  experts.  It  la  the  fact  of  its  involMity, 
and  not  the  reoMms  tor  it,  tiiat  la  aateriaL 
168  U.  S.  261,  18  Sup.  Ot.  6S  (43  L.  Bd.  468). 

.  It  was  further  said  In  the  opinion  that : 

"We  bavs  reiwatedly  held  that  the  federal 
courta  have  no  ri^t,  irrespective  of  dtisenship. 
to  entertain  suits  for  the  amouat  of  an  agreed 
license,  <x  royalty,  or  for  the  specific  executioa 
of  a  contract  for  the  use  ot  a  patent,  or  of  oth- 
er suits  where  a  subsisting  c<mtract  is  slwwn 
governing  the  riahts  of  the  party  in  Uie  use  of 
an  invention,  ana  that  such  suits  not  only  may, 
but  must,  be  brought  In  tlie  atate  courts.  Bar* 
teU  V.  Tllghman,  @8  U.  S.  647  [25  L.  Ed.  3571; 
Wilson  V.  Sanford,  10  How.  99  [13  L.  Ed.  3441: 
Albright  v.  Teas,  106  U.  S.  613  [1  Sup.  Ct. 
550,  27  L.  Kd.  205];  Goody«ar  v.  Day,  1 
Blatchf.  566  [Fed.  Gas.  No.  5,568];  Blancbard 
V.  Sprague,  1  OUff.  288_rPed.  Cas.  No.  1,816] : 
Dale  Tfl©  Mfg.  Co,  v.  Hyatt,  125  U.  S.  46  [8 
Sup.  Ct  756,  81  U  Ed.  683];  Wade  v.  Lawder, 
165  U.  S.  624  [17  Sup.  Ct.  425,  41  L.  Bd.  651]. 
Although  in  an  action  for  royalties,  if  the  va- 
lidity  and  infringement  of  the  patuit  are  con- 
troverted, the  case  ia  considered  as  one  'touch- 
ing patent  rights,'  for  the  purposes  ot  an  appeal 
to  this  court  under  Rer.  Stat.  |  099.  St  Paul 
Ploogh  Works  v.  Starling.  127  U.  S.  376  [3 
Sup.  Ct.  1327,  82  L.  Ed.  2511.  168  U.  &  260, 
18  Sup.  Ct  64  [42  Ia  Ed.  468]." 

In  Walker  on  Patents,  |  388,  It  la  uld: 
"Actions  brought  to  enforce  contracts  be- 
tween private  parties,  rdevant  to  patent  rights, 
are  not  actions  arising  under  the  piBtent  laws  of 
the  United  States,  and  therefore  are  not  cog- 
nisable as  audi  in  the  United  States  courts. 
And  actions  to  set  aside  such  coatracts  fall  in 
the  same  category." 

An  action  in  the  state  coart  to  recover  pat- 
ent royaltleB  In  whldi  no  qveatlon  as  to  ttao 
validi^  or  ooDBtrnctim  of  the  patent  was 
Involved  does  not  present  any  fadenl  qoea- 
tlon  wUch  will  give  the  Supreme  Court  ot 
the  Halted  States  Jnrlsdicttoa  to  reriew  the 
Judgment  of  the  atata  court  B^llx  t.  Sdiam- 
weber,  125  U.  &  64*  8  8qp.  Ct  TOO,  31  U 
Ed.  687.  To  tbe  same  effect  Is  Manb  T.Nich- 
ols, S.  ft  Cot.  140  n.  S.  S44,  11  Sup^  Ct.  T98. 
35  h.  Ed.  418.  In  sopiKHt  (tf  liSs  claim  that 
the  pleadings  raised  an  lasne  that  cannot  be 
litigated  In  a  state  court,  the  defendant  In 
hia  brief  says: 

"The  proverbial  'bay  horse  ease*  Is  elusive, 
often  beard  ot  but  seldom  cited,  but  appellant 
offers  the  following  as  that  case:  De  Witt  v. 
Elmira  Nobles  Mfg.  Co.,  66  N.  Y.  490  [23  Am. 
Rep.  78]." 

In  the  opinion  In  that  case  It  was  said : 
"Tbe  plaintiff  does  not  claim  to  recover  of  the 
defendant  tor  the  use  of  the  patent  riaht  and 
the  patented  invention,  referred  to  ia  the  com- 
plaint, by.  virtue  of  any  contract,  express  or 
implied,  or  any  agreement  by  the  defendant  to 
pay  the  plaintiff  any  compensation  or  royalty 
for  the  right  to  use  the  same.  In  substance, 
the  allegations  of  tbe  complaint  are  of  a  use  of 
the  patented  invention  by  the  defendant  with- 
out the  consent  nf,  or  any  license  or  permissioa 
by,  the  plaintiff." 

Id  tlint  case  It  was  held  that  a  state  court 
has  no  jurisdiction  of  an  actloa  by  the  owner 
of  a  patent  to  recover  compensation  for  its 
use  from  one  who  has  used  it  without  his 
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consent  In  tlie  case  at  bar  the  petition  al- 
leged that  defendant  made  use  of  the  pet«it 
with  the  knowledge  and  cmsent  of  the  plain- 
tiff, so  that  the  case  which  defeidant  claims 
is  a  "bay  horse"  an^eara  to  be  a  "horse  of 
a  different  color." 

[2]  The  district  court  bad  JuriEdlction,  and 
the  amount  InTolved  being  less  than  $100, 
the  appeal  Is  dlsmlB^ed.  All  the  Jnatlcee  con- 
curring. 


AARON  et  al.  v.  ROTHBOGK  et  aL 
(No.  21213.) 

Supreme  Court  of  Kansas.  Jan.  12,  1918.) 

(SylieUu  Iv  Me  Court.) 

1.  Trusts  ®=»203  — Oil  Ann  Gas  Leabk— 

KlOHTS  OF  FUBCHABBB. 
Where  an  oil  and  gas  lease  is  executed  to  a 
member  of  a  group  of  buyers,  wbo  takes  title 
for  the  benefit  of  all,  one  who  buys  from  the 
trustee  with  notice  of  the  trust  acquires  no 
beneficial  title  against  the  actual  owners. 

2.  Fbaudh.  »rATCTKOF«»66(S)— Sau  orlN- 

TEKEST  IIT  LAnna—OlL  AMD  GaS  LBABE. 

Where  an  oil  and  gas  lease  negotiated  by 
several  leasees  is  made  to  one  of  them  for  the 
benefit  of  all,  be  hj  agreement  advancing  tbe 
purchase  price  and  drawing  upon  the  others  for 
their  respective  shares,  the  drafts  -being  paid, 
their  claims  thereto  cannot  be  defeated  on  the 
ground  thht  the  transaction  amminta  to  an  «al 
contract  for  the  sale  of  an  Intarstt  concerning 
lauds. 

3.  Tbuotb  «s»17,  18(8)— Cbution  bt  Paboi>- 
iRTEBEsr  Vf  Lands— BTATtnc. 

Where,  without  any  fraudulent  intrat,  an 
oil  and  gas  lease  is  executed  to  one  of  seTeral 
purchasers,  all  of  whom  Join  in  paying  the  con- 
sideration, under  an  agreement  that  he  is  to 
hold  it  for  the  benefit  of  all,  neither  the  trustee 
nor  any  purchaser  from  him  with  notice  of  liis 
fiduciary  capacity  can  defeat  the  trust  on  the 
ground  that  it  was  not  creatsd  or  evidenced  by 
wrftlBg,  even  assuming  that  a  trust  in  relation 
to  such  lease  is  one  concerning  real  estate. 

4.  TKT7STS  ^237— Sale— Ratification. 

Where  such  a  trustee  makes  a  sale  of  the 
lease,  and  receives  the  proceeds  thereof,  one  of 
the  beneficisl  owners  wbo,  with  knowledge  of 
the  facts,  elects  to  look  to  the  trustee  for  his 
share  of  the  purchase  price,  thereby  ratifies  the 
sale  and  precludes  himself  from  claiming  title 
to  the  lease  as  against  the  purchasers. 

Appeal  from  District  Court*  Montgomery 
County. 

Action  by  W.  H.  Aaron  and  G.  W.  Goss 
against  W.  M.  Rothrock  and  another.  Judg- 
ment for  plaintiff  Cross,  and  defendants  and 
plaintiff  Aaron  appeal.  Affirmed. 

Ttaurman  Hill,  O.  L.  O'Brien,  and  Chester 
Stevens*  all  of  Indepenaence,  and  W.  H. 
Sproul.  of  Sedan,  for  appcAluts.  Capt  Paul 
B.  BlaaoB  and  D.  B.  Horsley*  both  of  Paw- 
huska,  OkU  and  Tomllnson  A  Shukers.  of 
Independence,  for  appellees. 

MASON,  J.  An  oil  uid  gas  lease  was  «t- 

ectited  by  the  owner  at  the  land  to  A.  W. 
Lucas.  Lucas  assigned  It  to  W.  M.  Rothrock 
and  C.  B.  Dickens.  W.  H.  Aaron  and  G.  W. 
Goss  brought  an  action  against  RoUirock 


and  Dickens,  alleging  and  asking  the  court 
to  adjudge  that  they  were  each  the  owners 
of  a  one-sixth  Interest  In  the  lease,  the  title 
to  which  had  been  by  agreement  taken  by 
Lucas  for  tbe  benefit  of  himself,  the  plain- 
tiffs and  two  other  persons.  Jadgment  was 
rendered  In  favor  of  Goes  and  against  Aaron. 
Hie  defraidants  appeal  from  the  Judgment 
against  them,  and  Aaron  appeals  from  the 
refusal  to  grant  him  relief. 

[1]  1.  The  defwdants  claim  that  they  are 
entitled  to  protection  as  innocrat  purchasers. 
There  was  evidence,  hoWever,  that  before 
they  acquired  the  lease  and  while  the  psr- 
chase  was  nnder  conslderattcm,  Goss  had  toM 
Rothrock  that  he  and  Aaron  each  owned  a 
sixth  interest  in  It.  Hits  was  sufflclent  to 
warrant  a  finding,  which  the  court  most  be 
deemed  to  bave  made,  that  the  buyers  had 
such  notice  ot  the  fact  that  Lucas  held 
the  title  as  a  trustee  as  to  put  them  on  In- 
quiry, and  prev^t  their  obtaining  higher 
rights  than  were  h^ld  by  their  grantor.  28 
A.  &  E.  Encyc.  of  Law,  1128;  39  Cyc.  374— 
376  ;  2  Perry  on  Trusts  and  Trustees  (6th 
Ed.)  S  828,  pp.  1364,  1S6S.  Hie  question  does 
not  turn  directly  upon  the  Interpretation  at 
the  statute  requiring  conveyances  to  be  re- 
corded, as  was  the  case  in  J^ordman  v.  Ran, 
86  Kan.  19,  119  Pac.  351,  88  L.  R.  A.  (N.  S.) 
400,  Ann.  Cas.  1913B,  1068.  The  situation 
does  not  arise  fmn  the  omission  to  record 
an  existing  instrument,  but  upon  the  holding 
of  the  legal  title  to  prc^rty  by  one  person  In 
trust  for  others,  it  is  not  necessary  to  the 
aflBnttance  of  the  judgment  that  this  court 
should  be  able  to  say  that  the  facts  shown 
constituted  notice,  but  merely  that  there  was 
room  for  a  reasonable  Inference  to  that  effect. 

[t]  2.  The  contention  Is  also  made  that  a 
recovery  la  precluded  by  the  sectltm  of  the 
statute  of  frauds  whlcb  prevents  the  enforce- 
ment of  a  contract  for  tbe  sale  of  an  in- 
terest In  or  concerning  lands,  nnless  It  Is  evi- 
denced by  a  vrrltlng.  Gen.  Stat.  1810,  1 4888. 
This  Is  upon  the  theory  that  Lucas  himself 
ac<iuired  the  lease  and  agreed  orally  to  sell 
an  Interest  In  It  to  Aaron  and  Goss.  Hie 
evidence,  however,  was  sufficient  to  Jostlfy 
the  conclusion  that  the  original  transaction, 
as  a  result  of  whldi  the  lease  was  executed, 
was  participated  in  by  Aanw  and  Goss,  an4 
that  the  title  was  taken  by  Lucas  for  their 
benefit  as  well  as  for  that  of  the  other  per- 
scms  Interested,  although  hy  agreement  Lucas 
advanced  the  money  to  pay  for  It  and  drew 
upon  the  others  tor  tfadr  respective  shares, 
the  drafts  being  paid.  In  that  situation  the 
statute  referred  to  Interposes  no  obstacle  to 
the  plalntUTs  claim. 

[I]  3.  It  is  farther  contended,  howerer, 
tlMit  socb  a  trust  is  rendered  nonenforceable 
by  the  statute  which  forbids  the  creation 
of  a  trust  concerning  lands  by  parol.  Gen. 
Stat,  mo,  I  11874.  me  lease  involved  was 
an  ordinary  exploratory  oil  and  gas  lease  by 
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wliidi  DO  title  passed  (Qas  Co.  v.  Neosho  Co.. 
75  Kan.  335.  8»  Pac.  750).  and  It  may  be 
doubted  whether  a  trust  In  relation  thereto 
Is  one  ooDceming  real  estate.  An  wal  trust 
with  remeot  to  a  real  estate  mortgage  is 
held  not  to  be  forbidden  b7  such  a  statute. 
39  Oje.  51,  52.  Assumbig  the  rule  to  be  other- 
wise with  respect  to  sucii  an  Instrument  as 
that  here  InTi^Ted,  the  right  ot  the  plaintiffs 
to  recoTer  Is  not  affected,  because  implied  or 
resulting  trusts  are  excepted  from  the  opera- 
tion of  the  statute.  There  was  evidenoe  tiiat 
Aaron  and  Goes  each  paid  one-slxtb  of  the 
c(nwlderation  for  the  lease,  the  title  to  whicb 
was  taken  in  Lucas,  who  by  agreement  and 
witliout  fraudulent  intent  was  to  hold  title 
for  them  to  that  extent  The  law  provides 
that  where  a  conveyance  is  made  to  one  per- 
son, the  consideration  being  paid  by  another, 
no  trust  shall  ordinarily  result  In  favoi  of 
the  latter.  Gen.  Stat  1915,  |  11679.  But 
an  exception  Is  made,  which  applies  In  this 
case,  "where  it.  shall  be  made  to  aivear  that 
by  agreement  and  without  any  fraudulent 
Intent  the  party  to  whom  the  conveyance 
was  made,  or  In  whom  the  title  shall  vest 
was  to  hold  the  land  or  some  Interest  therein 
In  trust  for  the  party  paying  the  purchase 
money  or  some  ^art  thereof."  Gen.  Stat 
1915,  i  U6S1 ;  Rayl  t.  Rayl.  68  Kan.  585,  60 
Paa  601. 

14]  4.  In  behalf  of  Aaron  It  is  argued  that 
the  findings  of  fact  which  the  court  necessa- 
rily made  in  order  to  give  Judgment  for  Goes 
also  required  a  judgment  in  his  favor.  But 
there  was  evidence  that  Aanm,  wltb  knowl- 
edge that  liucas  had  assigned  the  lease  to 
the  defendants  and  received  payment  In  full 
therefor,  ^ected  to  treat  Lucas  as  indebted 
to  him  for  his  share  of  the  proceeds,  and 
thereby  ratified  the  sale.  This .  preduded 
his  asserting  title  to  the  lease. 

The  Judgment  Is  afitrmed.  AU  the  Justlow 
concurring. 

BOARD  OF  EDUCATION  OP  CITY  OF 
WICHITA  v.  CLAPP,  Mayor  of  City  of 
Wichita.    (No.  21003.) 
(Supreme  Court  o£  Kanasa.   Jan.  12,  1918.) 

(SvUahw  bt  <Ae  Covrt) 

SoBoots   AMD  School  Dibtiiicto  ^»01  — 
BoiTD»— BuecnoN-^RxFiAL  or  Statute. 
Section  0081  of  the  General  Statutes  of  1915 
has  been  rmealed  by  chapter  268  of  the  Laws 
oflM?. 

Original  mandamus  by  the  Board  (A  Edu- 
cation of  the  City  of  Wichita  against  L.  W. 
Clapp,  as  Mayor  of  the  City  of  Wichita. 
Writ  ot  maudfljuus  denied. 

Dale,  Amldon  «c  Buckland,  of  Wichita, 
Cor  iMalntlff.  Bobert  Fonlston,  <tf  WIdilta, 
for  deCeadant. 

MAB8HALU  J.  By  mandamus,  the  plaln- 
tlfl  nseks  to  coinpd  the  defendant  to  lasne  m 


proclamation  calling  a  special  election  In  the 
dty  of  Wichita  to  vote  bonds  in  the  iuiD 
of  $150,000  for  the  purpose  of  purcfaaalng 
schgolhouse  sites,  and  of  erecting  school 
buildings  thereon.  The  board  of  education 
of  the  city  proceeded  under  section  9081  of 
the  General  Statutes  of  1915.  and  now  seeks 
to  compel  the  defendant,  an  mayor  of  tlie 
city,  to  call  a  special  elegtlon  under  this  sec- 
tion for  the  pun>o8e  of  voting  the  bonds. 
The  defendant  refuses  to  call  the  election, 
and  urges,  as  his  reason  for  so  refuRing,  thst 
the  board  of  education  doeb'  not  have  au- 
thority to  Issue  such  bonds  for  the  reason 
that  section  9081  of  the  General  Statutes 
of  1915  was  repealed  by  chapter  268  of  the 
Laws  of  1917.  The  defendant  does  not  give 
any  otber  reason  or  excuse  for  not  Issuing 
his  proclamation  calling  an  election.  Sec- 
tion 0081  of  the  General  Statutes  of  1915 
reads: 

"It  shall  be  the  dnty  of  the  mayor  of  iudi 
city  of  the  first  class,  witUn  thirty  days  after 
receiving  a  certified  copy  of  the  action  of  the 
board  of  education,  showing  a  necesai^  and 
givioff  a  fltatement  of  the  estimated  cost  of  audi 
school  sites,  repairSt  additions,  building  or  build- 
ings, signed  by  die  derk  and  connteraigned  by 
the  president  of  the  board  to  issue  a  proclama- 
tion for  faoldins  sn  election  to  vote  bonds  to  the 
amount  prayed  for  by  the  board ;  and  no  bonds 
shall  be  issued  unless  a  majority  of  the  qnalified 
electm  of  the  city  school  district  voting  at 
such  eleCtimi  shall  vote  therefor ;  nor  shall  the 
entire  amount  of  such  school  bonds  ieaued  ex- 
ceed, in  the  aggregate,  including  existing  indebt- 
edness, one  per  cent,  of  the  value  of  the  taxable 
property  of  such  city  as  ascertained  by  the  last 
asseeament  for  state  and  county  purposes  previ- 
ous to  incurring  the  proposed  indebtedness.  Any 
member  of  a  board  of  education,  or  officer  there- 
of, who  sh^  vote  for,  counsel,  consent  to,  or  in 
any  wise  assist  in  the  issue  of  any  bond  or  bonds 
in  excess  of  the  per  centum  herein  authorised, 
shall  be  liable  jointly  and  severally  to  the  boldw 
of  any  such  bonds  for  the  amount  doe  thereon, 
to  be  recovered  in  a  civil  action  in  any  court  of 
competent  jurisdiction  ;  and  judgment  rendered 
thereon  may  be  collected  and  enforced  in  the 
same  manner  as  other  Judgments  are  collected 
and  enforced:  Provided,  that  in  cities  of  the 
first  class  having  more  than  70,000  population, 
school  bonds  may  be  issued  to  the  extent  of  not 
more  than  one  and  five-tenths  per  cent  ct  aoch 
value  of  taxable  property." 

That  KCtltn  was  amended  by  cAonglnc 
the  italldaed  words  "one  per  cent"  so  as  to 
read  "tw-o  and  one-half  per  oeot^**  and  bj 
changing  tbe  proviso  at  the  eoA  of  Uie  ae^ 
tton  £o  as  to  read: 

"Provided,  this  act  shall  not  apply  to  cities 
having  a  population  of  53,000  or  more,  and  hav- 
ing an  assessed  valuation  of  $65,000,000." 

This  shows  the  change  made  In  the  la,w, 
but  a  dear  presentatioti  of  the  sitaatloB  can- 
not be  made  without  fully  setting  out  diap- 
ter  268  of  the  Laws  of  1017.  This  chapter, 
together  with  Its  title.  Is  as  follows: 

"An  act  relating  to  the  issning  of  bonds  by 
boards  of  education  in  cities  of  the  first  class, 
limiting  the  amount  of  bonds  which  maybe 
issued  by  said  boards,  amending  section  nOSl 
of  the  General  Stntutes  of  Kansss  for  1915, 
and  repealing  said  original  section  9081. 
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"Be  it  enacted  by  the  Ijeeialature  of  the  state 
of  Kansas: 

"Section  1.  Q^at  section  9081  of  the  General 
Statutes  of  Kansas  for  1915  Is  herebr  amended 
BO  as  to  read  as  foUova:  Section  9081.  That  it 
shall  be  the  dntv  of  the  maror  of  such  city  of 
the  first  class  within  thirty  days  after  receiving 
a  certified  copy  of  the  action  of  the  board  ot 
education,  showing  a  necessity  and  givinK  a 
statement  of  the  estimated  cost  of  sacn  ww)ol 
sites,  repairs,  additions,  building  or  buildings, 
signed  by  the  clerk  and  countersigQe<l  by  the 

Jiresident  of  the  board,  to  issue  a  proclamation 
or  holding  an  election  to  vote  bonds  to  the 
amount  prayed  for  by  the  board ;  and  no  bonds 
shall  be  issued  unless  a  majority  of  the  qualiHciI 
electors  of  the  city  school  district  voting  at  sucli 
election  shall  vote  therefor;  nor  shall  the  entire 
amount  of  such  school  bonds  issued  exceed  in 
the  a^regate,  including  existing  indebtedness, 
two  and  one-half  per  cent,  of  the  TaluaticHi  of 
taxable  property  of  such  ci^  as  ascertained  by 
the  last  assessment  for  state  and  county  pur- 
poses previous  to  incurring  the  proposed  mdebt* 
edness.  Any  member  of  a  hoard  of  education, 
or  officer  thereof,  who  shall  vote  for,  counsel, 
consent  to  or  in  aa^  wise  assist  in  the  issue  of 
any  bond  or  bonds  m  excels  of  the  per  centum 
herein  authorized  shall  be  liable  jointly  and  sev- 
erally to  the  holder  of  any  such  bonds  for  the 
amount  due  thereon,  to  be  recovered  in  a  civil 
action  in  any  court  of  competent  jurisdiction ; 
and  judgments  thereon  may  he  collected  and  en- 
forced in  the  same  manner  as  other  judgments 
are  collected  and  enforced ;  Provided,  this  act 
shall  not  apply  to  cities  having  a  population  of 
53,000  or  more,  and  having  an  assessed  valua- 
tion of  |63A>00,000. 

"Sec  2.  That  section  9081  of  the  General 
Statutes  of  Kansas  for  1D15  is  repealed. 

''Sec.  S.  That  this  act  shall  take  effect  and  be 
in  fwce  from  and  attm  its  publication  in  the 
offidal  state  paper." 

The  pLatDtUI  argues  that  the  Legislature 
did  not  Intend  to  deprive  the  cities  of  the 
first  class  described  in  the  proviso  of  sec- 
tion 1  of  the  act,  of  the  power  to  vote  bonds 
for  school  purposes.    The  plaintiff  says: 

"The  courts  have  held  that  an  absolute  repeal 
will  be  qualified  bv  reason  of  a  purpose  mani' 
tested  in  the  repealing  statute  as  to  the  subject- 
matternot  covered  by  the  repealing  statute. 

The  plaintiff  cites  a  number  of  authorities 
which  appear  to  sustain  the  prlnci[>le  con- 
tended for,  but,  when  we  exatulue  the  title 
of  chapter  268  of  the  Laws  of  1917  and  see 
that  the  title  includes  a  rciieal  of  section 
0081  of  the  General  Statutes  of  1915,  nud 
when  we  examine  section  2  of  chapter  208 
and  see  that  it  expressly  repeals  section  0081, 
the  court  is  driveu  to  the  conclualuii  that  the 
Legislature  intended  to  repeal  that  section. 
To  hold  otherwise  would  be  to  say  that  the 
legislature  did  not  do  what  it  said  It  did  do, 
and  did  not  do  what  it  said  in  the  title  of 
the  act  it  intended  to  do. 

The  l^slative  history  of  the  act  may  be  of 
some  assistance.  The  Mil  was  introduced  In 
the  House  as  House  Bill  No.  374.  Tlie  only 
amendments  then  proposed  to  section  !>OSI 
were  made  by  changing  the  amount  of  bouU^j 
authorized  from  1.  per  cent,  to  2Vj  per  cent, 
of  the  valuation  and  by  striking  out  the 
proviso  at  the  end  of  the  f*ctloii.    The  bill 


passed  the  House  In  that  form.  The  Senate 
Journal  for  1917,  p.  646,  recites: 

"Sonater  Getty  moved  to  amend  House  Bill 
No.  374  by  adduig  nt  the  end  of  section  1  the 
following:  'Provided,  this  act  shall  not  apply  to 
cities  liaving  a  poi>iilation  of  53,000  or  more 
and  an  assessed  valuation  of  f^,000,000  or 
more.*   The  motion  prevailed." 

The  bill  passed  the  Senate  as  thus  ammd- 
ed,  was  soit  bads  to  the  House,  and  was  pass- 
ed by  the  House  in  the  amended  form.  If 
the  bill  as  It  passed  the  House  had  become 
a  law,  It  would  have  applied  to  all  cities 
of  the  first  dasB:  The  blU  as  It  finally  pass- 
ed, with  the  Smate  amendment,  became  a 
law  and  antUes  to  all  cities  of  the  first  class, 
except  those  described  in  the  amendment 
When  the  Legislature,  in  the  title  to  an  act, 
says  that  the  act  does  r^al  a  certain  stat- 
ute, and  then,  by  a  spedflcally  repealing 
section  in  the  act,  positively  states  that  it 
does  repeal  ttiat  statute,  the  courts  are 
bound  to  conclude  that  the  Legislature  did 
what  it  Intmded  to  do. 

Section  0081  of  the  General  Statutes  of 
1915  has  been  repealed,  and  bonds  for  school 
purposes  cannot  be  issued  under  it  by  boards 
of  education  in  cities  having  more  than  53.- 
000  population  and  more  than  $65,000,000  val- 
uation. 

The  writ  of  mandamus  Is  doited.  All  the 
Justices  concurring. 


JABIES  T.  WILLIAMS.    (Ko.  21178.) 
(Supreme  Court  of  Kansas.   Jan,  12,  1918.) 

fBffUabiia  by  the  Court.) 

1.  MoRTOAORs  €=3808— Lien— Kqditt. 

For  the  purpose  of  accomplishing  an  equita- 
ble rebuilt,  a  mortgage  lien  may  be  kept  alive  and 
eiiforred  after  the  lien  claimant  has  placed 
himself  in  a  position  which  precludes  him  from 
resorting  to  tne  personal  obligation  of  the  mort- 
gagor, or  of  any  one  else,  for  satisfaction  of  the 
debt 

2.  MORTGAGRS  ^»295(1)— RlQIITS  OV  JUNIOR 

>[onTa  A  GEE— Cancellation  or  Pibst  Most* 

OAGB  NOTS. 

The  holder  of  a  mortgage  on  real  estate  took 
a  quitclaim  deed  of  the  premises,  in  lieu  of  his 
mortgago.  The  deed  was  made  by  a  grantee  of 
the  mortgagor,  who  had  not  assumed  payment  of 
the  debt.  The  mortgagee  took  possessioo  under 
the  deed,  canceled  the  mortgagor's  note,  and  sur- 
readered  it  The  debt  was  not  satisfiral  by  any 
one,  and  the  mortgage  was  not  released.  The 
mortgagee  then  discovered  that  the  maker  of. 
the  quiteiaim  deed  had  given  a  mortgage  on  the 
IJiemiscs.  This  mortgage  rnited  that  it  was 
subject  to  the  other.  The  holdor  of  the  second 
mrjrttiage  sought  to  foreclose  it  as  a  first  lien. 
Held,  the  principle  stated  in  paragraph  1  ap- 
lilies,  and  the  junior  mortgagee's  position  was 
not  bettered  because  the  first  mortgagee  canceled 
iinil  anrrciidered  the  note  secured  by  his  mort- 
gage. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Grovor  C.  James,  as  receiver, 
against  R.  K.  WHllaniK.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Afflrmed. 
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B.  F.  Cameron,  of  Joplln,  Mo.,  and  E.  B. 
Morgan,  of  Galena,  tor  ai^Uant  S.  G. 
W«etoott,  of  Qalena,  tm  appellee. 

BURCH.  J.  The  action  was'  one  to  fore- 
close a  real  estate  mortgage  on  property  to 
whlctt  the  defendant  held  a  deed.  The  de- 
fendant asserted  priority  of  a  mortgage  to 
himself,  antedating  the  plalntifTs  mortgage 
and  the  deed.  Judgment  was  rendered  in 
favor  of  the  defendant,  and  the  plaintUt 
appeals. 

In  1909  owners  of  the  property  mortgaged 
it  to  the  defendant  to  secure  payment  of  a 
note  for  $1,000.  Through  successive  convey- 
ances to  grantees,  who  did  not  assume  the 
mortgage,  title  passed  to  Delia  A.  Betz,  sub- 
ject to  the  mortgage.  In  September,  1912, 
Delia  A..  Betz  and  her  husband  made  a  quit- 
claim deed  of  the  property  to  the  defendant, 
in  lieu  of  bis  mortgage.  As  a  part  of  the 
same  transaction,  the  defendant  gave  the 
husband  of  Delia  A.  Betz  an  apOm  to  re- 
purdiase  within  six  months  for  tbe  amount  of 
the  mortgage  and  Interest,  plus  socta  expend- 
itures as  the  d^endant  might  make  in  order 
to  render  the  premises  toiable  and  a  source 
of  income.  The  d^endant  tovk.  possession 
under  his  deed,  made  necessary  repairs*  In- 
sured the  property,  rented  It,  collected  the 
rents,  and  paid  the  taxes.  The  plaintiff 
then  sued  to  fore<do8e  a  mortgage  given  by 
Delia  A.  Beta  and  her  husband  before  they 
deeded  to  the  defendant  The  defendant 
was  ignorant  of  the  existence  of  this  mort- 
gage, which  recited  that  It  was  subject  to 
his  mortgage,  until  served  with  summons  In 
the  foreclosure  suit.  Interest  on  the  note  se- 
cured by  the  defendant's  mortgage  was  paid 
to  February,  1912.  After  receiving  his  deed 
the  d^endant  marked  the  note  paid  and  re- 
turned it  to  the  makers,  but  did  not  cancel 
the  mortgage.  The  debt  was  not  satisfied 
by  any  one.  The  district  court  gave  the  de- 
fendant a  first  lieu  for  the  amount  of  Us 
mortgage  and  interest,  and  for  the  balance 
remaining  after  deducting  receipts  from  the 
property  for  eziwQditures  upon  It. 

[1]  The  plaintifT  contends  that  tbe  defend- 
ant, by  canceling  his  note  and  releasing  the 
makers  from  personal  liability,  no  one  else 
being  obligated  to  pay  the  debt,  forfeited 
his  right  to  a  lien.  It  is  said  there  can  be 
no  mortgage  without  a  debt  which  is  secured, 
and  there  can  be  no  debt  without  a  debtor 
who  is  obligated  to  pay.  The  case^'  decided 
by  this  court  In  which  declarations  of  this 
character  have  been  made  are  collated  and 
urged  as  controlling.  It  Is  not  necessary  to 
review  them.  A  former  justice  of  this  court 
was  accustomed  to  say  that  the  doctrine 
of  estoppel  applies  when  it  ougbt  to  apply. 
So  it  is  with  the  declarations  referred  to, 
and  doubtle&s  they  were  properly  applied  In 
the  cases  cited.  They  are  not,  however,  of 
universal  application,  and  equity  has  never 
SO  r^rded  them.   For  tiie  purpose  of  ac- 


complishing an  equitable  result,  a  mortgage 
lien  may  be  kept  alive  and  enforced  after 
the  lien  claimant  has  placed  himself  in  A 
position  which  precludes  him  from  resort- 
ing to  the  personal  obligation  of  tbe  mortga- 
gor or  any  one  else  for  satisfaction  of  tbe 
debt 

[3]  It  is  not  necessary  to  consume  space 
by  stating  the  familiar  prlncdples  comprised 
in  the  doctrine  of  merger.  In  this  instance 
the  interest  and  the  Intention  of  the  mort- 
gagee that  me^er  ^nld  not  take  place 
were  unmistakable,  and  the  ordinary  rule 
governs: 

"If  n  raortgagee  pun^ases  the  equity  of  re- 
demption and  gives  up  the  mortgage  note,  with- 
out intending  thia  to  operate  as  a  payment,  the 
mortgage  not  being  dischaned.  there  ia  no  mer- 
ger or  eztfngtti^ment  of  the  mortgage,  as 
against  an  intcn'ening  title,  as,  for  instance, 
by  levy,  jadgment,  junior  mor^ga,  or  con- 
veyance." 2  Jones  on  Mortgages  dltb  Ed.)  397, 
S  871. 

Among  othear  cases  dted  In  support  of  this 
text  is  that  of  Cobum  v.  Stephens  et  al.,  13T 
Ind.  688,  86  N.  E.  1B2.  4fi  Am.  St.  Bep.  218. 
In  that  case  the  mortgagee  tooiL  a  quitclaim 
deed  from  the  mort^gor,  under  an  agree- 
ment to  release  the  mortt^agor  from  person- 
al llablUty,  the  mortgage,  however,  to  ronaln 
a  lien  on  tbe  premises.  It  was  held  that  tbe 
mortgage  remained  superior  to  a  mechanic's 
lien  which  attadied  before  the  quitclaim  deed 
was  delivered.  Another  case  is  that  of  Brooks 
T.  Rice.  56  Gal.  42^  in  which  tbe  deed  was 
taken  under  an  agreement  to  surrender  the 
notes  and  mortgages,  whiiih  was  done.  The 
lien  of  the  mortgages  was  preserved  against 
an  intervening  mortgage.  Another  case  Is 
that  of  Shattuck  t.  Belknap  Savings  Bankt 
63  Kan.  443,  65  Pac.  643.  In  that  case  the 
mortgagee  took  from  tbe  mortgagor  a  quit- 
claim deed,  under  an  agrewnent  that  the 
mortgagor  should  not  be  liable  for  any  de- 
ficiency remaining  after  exhausting  the  se- 
curity. A  junior  incumbrancer  claimed  prior- 
ity. Authorities  were  cited  to  the  effect  that, 
even  when  parties  have  undertaken  to  dis- 
charge a  mortgage,  it  will  upheld  as  a 
lien  when  it  la  to  the  interest  of  the  mort- 
gagee to  do  so  because  of  some  intervening 
cause,  and  the  decision  was  that  the  junior 
Incumbrancer's  position  had  not  been  bet- 
tered by  release  of  the  mortgagor  from  j>er- 
sonal  liability. 

In  one  of  the  authorities  cited  in  the  Shat- 
tuck Case  the  expression  was  that  a  relea-s- 
ed  mortgage  would  be  upheld  "as  a  source 
of  title."  Tlie  plaintiff  says  such  a  doctrine 
can  apply  in  those  states  only  In  which  the 
common-law  theory  that  a  mortgage  confers 
title  prevails,  and  that  in  this  state  a  mort- 
gage Is  merely  security.  The  phraseology 
employed  was.  Indeed,  derived  from  the  com- 
mon law,  but  the  equitable  doctrine  involved 
did  not  depeud  on  phraseology,  and  was  ap- 
plied by  this  court  as  a  part  of  the  juris- 
prudence of  this  state,  as  it  was  by  the 
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courts  of  Indiana  and  CaUfornla,  where  the 
common-law  theory  of  ijiortgaKe&  la  not  recog- 
nized. Ail  tbat  is  necessary  in  order  to 
make  the  phraseology  conform  to  tUe  modern 
theory  is  to  inbstitute  the  words  "subsist- 
ing lien,"  for  the  words  "soorce  of  title." 

The  doetxlne  has  been  apoken  of  as  equi- 
table. It  is  equitable  because  a  Jonior  in- 
cnnibraitcer  ought  not,  In  consdence,  to  reap 
where  he  did  not  sow,  to  the  detriment  of 
another  who  was  innocent  of  wrongdoing. 
The  doctrine  applies  with  special  force  to 
the  plaintiff,  wboee  mortgage  recited  that  It 
was  subject  to  the  defendant's  mortgage. 

There  may  be  some  doubt  about  the  right 
of  the  defendant  to  claim,  in  addition  to 
his  mortgage,  a  lien  euperior  to  the  plaia- 
tUTs  mortgage  for  net  expenditures  on  the 
pn^rty.  Itie  findings  do  not  dearly  show 
tbat  the  ezpeodlturea  were  limited  to  pro- 
tection and  preaervatlon  of  the  property.  In- 
uring Dltlmat^y  to  the  benefit  of  the  junior 
Incumtwancer.  Lumber  Co.  t.  Bowersock, 
100  Kan.  328,  834.  164  Paa  166.  Perhaps 
«B  a  proettoal  matter  the  subject  is  not  im- 
portant, and  for  that  reason  the  court's  rul- 
ing respecting  It  was  not  assl^ed  as  error. 

The  judgment  of  the  district  court  la  af- 
firmed. All  the  Justices  coocnrrlng. 


LIES  V.  BfULHALL. 
(Snpreme  Court  of  laaho.   Jan.  8,  1918.) 

1.  TeNDOB  ASn  PUBCHASKR  «»176  —  DeFI- 

ciENcT  Ts  Abba— ABATEmirr  or  Pukohasb 

Pkige. 

Wfaere  a  sale  of  land  fs  by  the  acre  or  spe- 
cific Qoantity.  and  it  is  evident  that  the  quan- 
tity or  number  of  acres  specified  Is  ot  the  essence 
of  the  contract,  the  purchaser  is  entitled  to  an 
abatement  of  the  purchase  price  for  a  deficiency 
in  ttie  qnautity  represented  to  bi-  sold. 

2.  Venoob  ANn  Pdbchasbb  <«tes>176  —  Defi- 
oiBROT  IN  Abba— Abatekeitt  or  Pubcbasb 

PBICE— VEiniOB'S  KVOWLEDaE. 

Under  snoh  circumstances  it  is  immaterial 
whether  the  vendor  knowiagly  misrepreseBted 
the  number  of  acres. 

Appeal  from  District  Oourt,  Idaho  Coun- 
ty: Edgar  O.  Steele,  Judge; 

Action  by  William  Uea  againat  William 
UulhalL  Judgment  tot  plaintlfl,  and  da- 
Ittidant  appeals.  Affirmed. 

W.  N.  Scales,  of  Grangevllle,  and  Clay 
McNamee,  of  Lewlaton,  for  appellant.  M. 
Beese  Hattabaugh  and  A.  S.  Hardy,  both  of 
Crangevllle,  for  respondent. 

BUDGS.  C.  J.  This  action  was  brought 
by  respondent  to  recover  from  appellant  a 
portion  of  the  purchase  price  paid  to  the  lat- 
ter in  consideration  of  the  transfer  of  a  cer- 
tain tract  of  land.  Bespondent  based  his 
right  to  recover  uptm  the  theory  that  he 
was  to  have  received  140  acres  of  land  at 
the  price  of  $65  per  acre,  amounting  to 
100.  which  sum  he  actually  paid  to  appel- 


lant, whereas  he.  In  fact,  received,  as  he.  al- 
leged, only  121.31  acres,  and  computed  his 
damages  up(Hi  this  amount  at  the  agreed 
price  of  $66  per  acre.  The  land  making  up 
this  discrepancy  consisted  of  certain  streets 
and  aUeya  in  the  town  site  of  Denver,  to 
which  the  land  sold  was  adjacent,  which 
streets  and  alleys  had  been  dedicated  as  pub- 
lic highways.  On  the  other  band,  ai^- 
lant'B  contention  Is  that  the  price  was  to 
be  $65  per  acre,  and  that  the  amount  of  land 
conveyed  was  to  be  140  acres,  which  was  to 
form  the  basis  of  arriving  at  the  total  pur- 
chase price,  but  that  In  arriving  at  this  area 
all  streets  and  alleys  within  the  descrlptitm 
were  to  be  included  In  making  up  the  140 
acres,  but  this  was  done  merely  to  determine 
the  purchase  price,  and  it  was  not  the  inten- 
tion to  and  that  the  deed  did  not  purport 
to  convey  the  streets  and  alleys  to  re^nd- 
ent,  but  that  the  same  were  expressly  ex- 
cepted by  the  terms  of  the  deed. 

The  evidence  shows  and  the  court  found 
tbat  the  amount  of  land  within  respondent's 
description  which  was  made  up  of  streets 
and  alleys  was  15.925  acres,  leaving  the 
amount  of  land  which  respondent  actually  ac- 
quired through  his  deed  only  124.075  acres. 
Respondent  alleged  that  appellant  had  rep- 
resoited  to  him  that  he  was  selling  him  140 
acres.  This  allegation  must  he  taken  as  true, 
for  It  is  not  denied. 

At  the  iooeption  of  the  transaction,  on 
July  26.  1011,  respondent  paid  aiH>ellant  $35 
as  earnest  money,  and  took  a  receipt  which 
recited  t^t  this  sum  was  "upon  the  pur- 
chase price  of  140  acres  In  the  northeast 
quarter  of  section  29,  township  31,  range  2 
E.  B.  M.  at  $65  per  acre."  The  terms  of 
payment  at  that  time  were  not  definitely  fix- 
ed. The  balance  of  the  Initial  payment  of 
$600  was  to  be  paid  not  later  than  October 
1,  1911.  On  September  5,  1911,  the  balance 
of  the  $500  cash  payment  was  made,  and  a 
formal  contract  was  drawn  up  and  signed  by 
the  parties  describing  the  land  as: 

"All  of  that  portion  of  the  northeast  quarter 
of  section  29,  township  31  north,  range  2  east 
B.  M.,  Idaho  county,  state  of  Idaho ;  same  to 
contain  140  acres,  be  the  same  more  or  less  ac- 
cording to  the  govemskent  survey  thereof,  ex- 
cept certain  lands  sold  by  said  Mulhall,  which 
are  located  in  town  plat  of  Denver." 

This  contract  referred  to  tjie  purchase 
price  as  the  sum  of  $9,100.  On  January  31, 
1912,  appellant  gave  regpoa&Gat  a  deed  to 
the  property  reciting  the  consideration  of 
$9,100,  and  describing  the  property  as: 

The  nortlieaat  quarter  of  section  20.  township 
31  north  of  range  2  east  Boise  meridian,  "ex- 
ceptine  therefrom  the  following  pieces  and  par- 
cels of  land  as  shown  upon  the  plat  of  the  town 
of  Denver:  [Then  follows  a  particular  descrip- 
tion of  a  large  number  of  lots,  closing  the  de- 
scription as  followa:]  From  all  covenants  in  the 
ooDveyance  of  said  property  are  excepted  all  val- 
id highways,  streets,  or  allera  now  open  and  in 
public  use  on  said  premkea. 

The  court  found  all  of  the  facts  to  be  as 
alleged  by  respondent,  with  the  exception 
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that  tbe  amoant  aetnallr  eoavvyed  was  foand 
to  be  124.075  acres  Instead  of  121^1,  as  al- 
leged by  respondent,  but  farther  found  that 
16.925  acres  comprised  streets  ftnd  alleys  and 
gave  respondent  judgment  for  $1^8,  which 
mm  Included  the  amount  paid  by  respondent 
to  appellant  for  the  land  embraced  wltMn 
the  streets  and  alleys  at  $65  per  acre,  to- 
gether with  Interest  thereon  at  the  rate  of 
1  per  cent,  per  annum  from  the  date  of  the 
deed.  This  appeal  Is  from  the  judgment 

Xumerons  errors  are  assigned,  but  the 
only  question  of  any  serious  importance  Is: 
Was  this  a  sale  in  gross  or  by  the  acre? 

While  appellant  brings  the  burden  of  his 
argument  to  bear  upon  his  theory  that  the 
sale  was  one  in  gross,  and  that  the  140  acres 
included  the  streets  and  alleys  In  question, 
but  that  it  was  not  the  Intention  to  convey 
the  streets  and  alleys,  which,  as  he  contends, 
respondent  understood,  his  position  in  this 
regard  Is  successfully  undermined  and  ren- 
dered wholly  untenable  by  the  admissions 
and  allegations  in  his  answer.  As  already 
noticed,  the  allegation  of  respondent  that  ap- 
pellant represented  to  him  that  he  was  sell- 
Ing  him  140  acres  is  not  denied,  and  the  fol- 
lowing excerpts  from  the  answer  clearly  es- 
tablish the  conclusion  above  reached; 

"Alleges  that  he  [respondenti  acquired  title  to 
140  acres  and  n  fraction 'of  an  aero." 

"Allefces  that  he  [oppellant]  conveyed  to  the 
said  William  Lies  140  acres  vaA  a  fraction  of 
an  acre  of  land." 

And  the  denials: 

"That  hiB  representationB  as  to  the  amount  of 
land  contained  in  said  tract  or  to  be  conveyed  to 
the  said  William  Idea  were  ontrue." 

And: 

"That  in  order  to  make  ap  the  140  acres  of 
land,  the  defendant  William  Mulhall,  figured, 
counted,  or  calculated  in  arriving  at  eaid  area 
all  of  the  streets  or  alleys  embraced  within  the 
town  Bite  of  Denver  or  lying  north  of  the  said 
street  marked  Broadway  aa  shown  in  said  plat, 
except  as  hereinnfter  stated." 

And  the  allegations: 

"That  the  said  William  Mulhall  did  convey  to 
William  lies  140  acres  and  a  fraction  of  an 
acre  of  land." 

And: 

"That  when  said  contract  was  entered  into 
and  prior  thereto  it  was  fully  understood  and 
a^ed  by  and  between  the  plaintiff  and  defend- 
ant that  the  said  defendant  [plaintiff]  should 
pay  $65  per  acre  for  the  government  subdivision 
of  said  land,  to  wit,  160  acres,  less  the  acreage 
included  It  the  lota  in  said  town  site  of  Denver, 
which  Uie  ddendant  did  not  own,  and  that  In 
calculating  the  acreage  to  be  paid  for  at  $Go  per 
acre,  the  government  subdivision  included  streets 
and  alleys  and  all  land  included  In  the  town  site 
of  Denver,  except  acreage  In  the  lots  not  owned 
by  defendant,  and  said  purchase  was  made  by 
the  plaintiff  and  payment  of  the  parcbase  price 
made  by  him  with  the  full  knowledge  and  un- 
derstanding that  what  was  known  as  the  town 
pite  of  Denver  was  on  a  nortton  of  said  land, 
tind  that  said  atreets  and  alleys  of  said  town  Bite 
not  vacated  were  bi  and  upon  and  aeron  Bald 
land  conveyed  to  him." 

In  the  face  ot  these  a11^tl<His  and  denials 
appellant's  contention  that  It  was  never  In- 
tended to  convey  140  acres  to  respondent  and 


'  that  It  was  not  the  Intention  that  the  price 
was  to  be  by  the  acre,  but  in  gross.  Is  unten- 
able.   He  Insists  in  his  answer  that  it  was 
not  the  Intention  to  convey  lots  not  owned 
by  him,  but  under  the  general  rule  and  the 
settled  law  In  this  state  the  adjoining  lot 
owner  owns  to  the  center  of  the  street,  Shaw 
j  V.  Johnston,  17  Idaho,  676, 107  Pac.  399. 
i    [1,  2]  It  is  clear  then  that  when  the  facts 
;  alleged  in  appellant's  answer  are  interpreted 
'  In  the  light  of  their  legal  meaning,  appel- 
lant cannot  be  said  to  have  therein  contended 
that  he  conveyed  to  this  respondent  any  of 
I  the  streets  and  alleys,  and  this  important 
question,  the  affirmative  of  which  appellant 
1  has  so  strenuously  ui^ed,  was  never  at  issue 
i  in  this  case.   Under  the  pleadings  the  only 
■  question  to  which  any  evidence  was  pertinent 
was:   What,  if  any,  portion  of  the  140  acres 
I  intended  to  be  conveyed  was  embraced  within 
j  such  streets  and  alleys?  And,  as  has  already 
,  been  seen,  the  undisputed  evidence  supports 
the  finding  of  the  court  that  15.925  acres  out 
of  the  140  were  made  up  of  streets  and  alleys, 
and  that  the  amount  of  land  actually  con- 
i  veyed  to  respondent  was  only  124.075  acres, 
j  That  re^ndent  Is  entitled  to  recover  for  the 
deficiency  at  the  agreed  price  of  $05  per  acre 
which  be  paid  for  the  land  cannot  be  ques- 
tioned. The  rule  Is  well  settled  that: 

"Where  a  sale  of  land  Is  by  the  acre  or  specific 
quantity,  as  where  it  Is  at  so  much  an  acre  or 
foot,  and  it  Is  evident  that  the  qnantity.  or  num- 
ber of  acres,  specified  is  of  the  essence  ot  the 
(.'uutrjct.  the  purchaser  Is  entitled  to  an  abate- 
ment nt  the  purchase  price  for  a  deficiency  in  tbf 
Quantity  represented  to  be  sold.  •  •  • "  39 
Cvc.  IBS.^.  eitinff  many  enses :  Miller  r,  Wissert. 
38  oa.  808.  134  Pae.  62;  SugAn  on  Tendon, 
vol.  1.  p.  489;  Triplett  v.  Alien,  26  Grat  (Va.) 
721.  21  Am.  Rep.  320:  Patton  v.  Schneider. 
139  Ky.  643.  66  S.  W.  1003 :  Russell  v.  Keeran, 
8  IMgh  (Va.)  14. 

And  whetiier  the  vendor  knowingly  mls- 
T^resHtted  the  number  of  acres  la  Immateri- 
al. Hanson  v.  Tompkins,  2  Wash.  508.  27 
Pac.  73. 

No  sufficient  reasqn  appears  In  the  record 
and  none  has  been  pointed  out  to  ns  why  the 
judgment  of  the  trial  court  should  be  disturb- 
ed. 

The  Judgment  Is  affirmed.  Costs 
awarded  to  respondent 

MOROAX  and  RICB,  33.,  concur. 


LIES  et  al.  v.  MULHALL. 
(Snpreme  Court  of  Idaho.   Jan.  8*  UKI8L) 

Appeal  from  District  Court,  Idaho  Ooimty; 
Edgar  C.  Steels,  Judge. 

Action  by  Markus  Lies  and  others  against 
William  Mulhall  to  recover  a  part  of  the  pnr- 
chase  price  paid  in  consideration  of  the  tranfier 
of  a  tract  of  land.  Judgment  for  plalntUrs,  and 
defendant  appeals.  Aflinned. 

W.  N.  Scales,  of  Grangeville,  and  Clay  Mc- 
Namee,  of  Lewiston.  for  ami^ant.  H.  Resae 
Hattabaugh  and  A.  S.  Hardy,  both  ot  Orange- 
viUe,  for  respondents. 
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BTTDQE,  C  J,  This  case  fji  rimUar  in  all  e»- 
sential  particnUirB  to  the  case  of  William  Lies 
T.  William  Malhall,  169  Paa  1165.  The  amounts 
involved  are  different,  bnt  the  principles  govern' 
ing  the  reepeettTe  rishta  of  the  partus  are  iden- 
tical. Upon  tbo  authority  of  that  oaae  the  judi- 
ment  herein  ia  afflrmed.  Costa  awarded  to  re- 
iipondents. 

MORQAN  and  BIGE^  JJ.,  concur. 


SEAT  et  nx.  t.  QUARLBS,  Sheriff,  et  aL 
(Supreme  Court  of  Idaho.    Jan.  4,  191&) 

1.  EnoFTSL  4=»U1  —  Ebtoppbe.  In  Pais— 
Plbadino. 

Estoppel  in  pais  must  be  pleaded  with  cer- 
tainty in  every  particular,  and  the  facts  must 
be  set  forth  with  great  particularity  and  pre- 
cision, leaving  nothing  to  intendment 

2.  EsTOPPEi,  ®=305— Grounds— Silence. 
Mere  silence  will  not  work  an  estoppel,  bnt 

the  circumstances  must  be  such  that  there  is 
both  a  specific  opportunity  and  a  real  or  ap- 
parent duty  to  speak. 

8.  Chattbl  Moetgaoes  €s3244— Waivm  of 
Pabt  of  Secobitt— Effect. 
A  waiver,  either  express,  implied,  or  tacit, 
as  to  a  portion  of  the  security  does  not  operate 
to  waive  the  Uen  upon  the  remainder  of  the 
property. 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; R.  N,  Dunn,  Judge. 

Action  for  injunction  to  prevent  foreclosure 
of  a  chattel  mortgage  by  John  W.  Seat  and 
wife  against  T.  !«.  Quarles,  Sheriff  of  Koot- 
enai County,  Idaho,  and  Elmer  N.  Caryl. 
Judgment  for  plaintiffs,  and  defendant  Caryl 
appeals.  Beveraed  and  remanded,  with  in- 
strDctlooa. 

James  H.  Frazier.  of  Oceur  d'Atene,  for  ap- 
pellant Lynn  W.  Culp,  of  Coenr  d'Alene,  for 
respondents. 

BUDOO.  a  J.  On  the  18th  day  of  Jan- 
uary, 1915,  respondents  executed  and  deliv- 
ered to  Elmer  N.  Caryl,  appellant,  th^r  prom- 
issory note  for  9400  secured  by  a  chattel 
mortgase  On  November  18,  1914,  Seat  filed 
his  petlti<ni  In  bankmptcy,  listing,  amoi^ 
other  assets,  the  personal  property  described 
In  the  mcwtgage,  and  also  listing,  with  his 
schedule  of  liabilities,  the  mortgage.  All  of 
the  property  of  the  bankrupt  came  Into  the 
possession  of  the  trustee  In  bankruptcy.  In 
the  course  of  the  administration  of  the  bank- 
rupt's estate  89  bogs  covered  by  the  mortgage 
were^  by  order  of  the  referee,  sold  by  the 
trustee.  Prior  to  the  sale  an  order  was  made 
by  the  referee,  in  which  it  Is  redted.  Inter 
alia,  that  the  hogs,  being  perishable  prop- 
erty, be  sold  and  the  procee<ls  realized  there- 
from be  by  the  trustee  placed  "In  a  qiedal 
lien  account  for  the  express  purpose  of  satis- 
fying all  liens  against  said  property."  This 
order  was  not  carried  out  Caryl's  lien  was 
not  discharged  out  of  the  proceeds  realized 
from  the  sale  of  the  hogs,  bnt  out  of  the 
moneys  so  received  the  expenses,  incident  to 
the  admlnlstratlcm  of  the  estate'  vrere  pdld. 


After  the  foregoing  proceedings  were  had, 
Caryl's  note  fell  due,  wbereopon  aflidavit 
and  notice  under  Uie  provlidonfl  of  Ber. 
Codes,  f  841S,  as  amended  by  Session  Laws 
1900.  p.  140,  be  commenced  proceedings  to 
foredoK  the  mortgage;  All  of  the  personal 
moperty,  whldi  had  theretofore  not  been 
sold  or  released,  coveted  by  the  mortgage  was 
takoi  by  the  sheriff  <tf  Kootoial  county  Into 
bis  possession  and  advertised  tor  sale. 
Thereupon  re^KHident  brought  this  actl<Hi  to 
enjoht  Quarles,  sheriff  of  Kootenai  county, 
from  selling  the  property  In  satisfaction  of 
Caryl's  claim.  A  temporary  injunction  was 
issued.  An  answer  was  filed  by  appellant  to 
respondents'  complaint  denying  each  and  all 
of  the  material  allegations  thereof  and  setting 
up  certain  afiirmative  matters.  A  cross-com- 
plaint was  also  filed,  setting  forth  the  usual 
and  necessary  all^atlons  to  entitle  appellant 
to  have  bis  mortgage  foreclosed  In  the  dis- 
trict court  Addle  M.  Seat,  wife  of  respond- 
ent John  W.  Seat,  who  joined  with  her  Tiim- 
band  in  the  execution  of  the  note  and  mort- 
gage, was  by  an.  order  of  the  court  made  a 
party  defendant.  The  case  was  tried  by  the 
court  without  a  jury,  resulting  in  a  Judgment 
in  favor  of  respondent  to  the  effect  that  the 
temporary  injunction  theretofore  issued  be 
made  permanent,  and  that  appellant  be  per- 
petually eujolned  from  enforcing  or  attempt- 
ing to  enforce  against  respondents  the  pay- 
ment of  his  ndte,  or  In  any  manner  claiming 
or  asserting  a  lien  against  their  property. 
This  appeal  is  from  the  judgment 

Appellant  in  his  brl^  relies  upon  numerous 
assignments  of  error  which  are  directed  in 
the  main  against  rulings  of  the  court  admit- 
ting certain  evidence  and  refusing  to  strike 
certain  testimony.  It  will  not  be  necessary  to 
discuss,  seriatim,  the  errors  assigned. 

The  trial  court  found  that  respondents 
made,  executed,  and  delivered  to  Caryl  their 
joint  promissory  note  for  the  sum  of  f400, 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum  at  the  date  alleged  In  the  com- 
plaint, and  that  to  secure  the  payment  there- 
of executed  and  delivered  the  mortgage: 
that  the  same  was  duly  filed  with  the  record- 
er of  Kootenai  county:  that  prior  to  the 
due  date  of  said  note,  and  while  the  mortgage 
was  a  valid  and  subsisting  Uen  against  the 
property  described  therein,  and  before  any 
part  of  the  note  or  Interest  thereon  had  been 
paid,  Seat  filed  bis  petition  In  bankruptcy 
and  was  adjudged  a  voluntary  bankrupt; 
that  at  the  time  of  filing  the  petition  the 
hogs  covered  by  the  chattel  mortgage  were 
of  the  reasonable  value  of  $900;  that  the 
money  derived  from  the  sale  of  the  hogs  waft 
placed  In  a  special  lloi  account  for  the  ex- 
press purpose  of  paying  off  the  Caryl  mort- 
gage; that  Caryl  conseuted  to  the  butcher- 
ing and  selling  of  the  bogs  under  the  order 
of  the  referee;  that  he  failed  and  n^lected 
to  claim  the  money  In  payment  of  his  note. 


^aToT  other  cases  sm  mom  topic  sad  KBT-NUICBVB  la  aU  Xsr-Numbeied  DliesU  aaA  laOasM 
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tbat  the  same  wu  vspetOtA  by  an  order  of 
the  referee  In  payment  of  tbe  costB  of  admin- 
istration ot  tbe  bankri^jt's  eitate.  The  court 
further  found  tbat  before  the  petitltm  in 
bankruptcy  was  filed  Caryl  had  entered  into 
an  oral  agreement  with  Seat  in  which  he 
agreed  to  loek  to  the  value  of  the  hogs  alone 
In  payment  of  his  note  and  mortgage^  and 
that  be  advieed  Seat  to  file  his  petition  in 
bankruptcy  as  the  best  means  of  saving  his 
property  arempt  from  execotlw,  including 
the  property  described  in  thQ  mortgage  ex- 
cept the  hogs,  and  assured  Seat  that,  in  case 
tbe  petitUm  In  bankruptcy  was  so  filed,  he 
would  not  dalm  any  interest  in  said  exempt 
property  in  satl&Eactlon  of  bis  m(»tgage, 
and  that  had  it  not  been  for  the  aasnronce 
and  represoitatimis  of  Caryl,  Seat  would 
not  have  filed  his  petltlm  in  bankruptcy; 
that  the  property  described  In  the  mortgage, 
except  the  hogs,  was  exompt  under  the  laws 
of  this  state.  Aa  a  conclusion  of  law  the 
court  fbund  tbat,  by  reason  of  the  oral  agree- 
ment made  and  entered  into  between  Beat 
and  Caryl,  the  l^ter  would,  look  to  the  pro- 
ceeds from  the  sale  of  the  hogs  and  to  no 
other  property  tta  ttie  payment  of  his  note, 
and  by  teaaon  of  the  bankruptcy  proceedings, 
the  sale  of  the  hogs  thereunder,  the  pladng 
of  the  money  In  a  spednl  lien  account  for 
the  payment  ot  tbe  mortgage,  tbe  fhct  that 
the  money  so  placed  was  mwe  than  am^ 
to  satisfy  tbe  debt,  and  that  Garyl  flailed  and 
neglected  to  take  any  steps  to  procure  the 
payment  of  his  note  and  mortg^  out  of 
said  funds,  Caryl  should  be  estopped  from 
foreclosing  his  nunrtg^  against  the  pnverty 
described  therein. 

[1]  That  portion  of  tlw  oourt'a  findings 
wherein  it  found  that  before  Seat  filed  his 
potion  In  bankruptcy  he  altered  into  an 
oral  agreement  with  Qiryl  wherein  it  was 
agreed  that  tbe  latter  wonld  lotik  to  the 
proceeds  derived  fran  the  sale  ot  tbe  hogs 
out  of  whhA  to  pay  bis  note  and  mortgage 
and  to  no  other  pr(^rty.  and  particularly 
the  property  described  in  the  mortgage,  and 
that  he  advised  Seat  to  file  his  petition,  eta, 
is  not  responsive  to  the  Issues  raised  by  the 
pleadings.  There  was  no  sudbi  Issue  tendered 
in  the  casfc  If  tbe  respontents  had  intmded 
to  claim  that  aroellant  was  estopped  from 
asserting  bis  mortgage  Uen  by  reason  of  any 
conduct  or  conversation  had  in  refbrmee 
thereto,  this  defoise  diould  have  been  q)eclal- 
ly  pleaded,  and  the  facts  relied  upon  as  con- 
stitutlDg  audi  estoppel  should  have  been  al- 
leged wiUi  tbe  most  careful  particularity. 
Tbe  broadly  stated  rule  to  whitdi  swdi  a 
pleading  must  conform  is  that: 

"Ai  an  satopp^  In  pais  may  <^rate  to  ex- 
dude  tb«  tnita,  it  sboald  b«  pleaded  with  cer- 
tainty in  every  particnlar,  and  the  facts  should 
be  set  forth  with  great  particularity  and  pre- 
cisi<m.  leavhig  notfaing  to  intendment"  10  R. 
G.  U844. 

It  was  therefore  error  to  admit  evidence 
touching  ttie.  alleged  agreement  between  fb» 


ree^Ddents  and  appellant  that  If  Seat  would 
go  Into  bankruptcy  Caryl  would  look  to  the 
proceeds  from  the  sale  of  the  hogs  for  the 
satisfaction  of  his  debt,  and  would  rtiease 
the  exempt  property  tnm  the  Uen  of  mort- 
gage, and  the  findings  in  tills  respect  are 
clearly  erroneous. 

[2]  It  is  uived  by  req>ood«ita  that,  ^ce 
Caryl  consented  to  the  butchering  of  the 
hogs;  that  they  be  saiA  and  the  proceeds  placed 
in  a  special  lien  fund  to  be  used  fOr  tbe 
purpose  of  discharging  the  mortgage  lien, 
and,  although  preset  at  tbe  meetly  of  credl- 
tora  wh&i  the  order  was'  made  by  the  r^eree 
diverting  the  fund  from  its  original  purpoae 
to  pay  the  expenses  of  administration,  btt 
failed,  ne^ected.  and  refused  to  i^ect  there- 
to, but  remained  idlent^  he  is  now  estopped 
from  asserting  his  claim  of  lien;  that  It  was 
incumbent  upon  Caryl  to  protest  against  the 
distribution  of  the  fUnds  for  any  other  pur- 
pose than  to  discbarge  the  indebtedness  lUf 
der  his  mortgage,  or  to  take  such  steps  as 
were  necessary  to  subject  the  fund  to  the 
payment  of  his  indebtedness ;  that  if  he  had 
done  so  the  note  and  mortffsge  wonld  have 
been  dlschai^ed  out  ot  the  proceeds  from 
the  sale  of  the  hogs  and  the  respondents' 
exempt  prt^erty  included  in  the  mortgage 
would  liave  been  saved  to  theas. 

[S]  But  Caryl  was  under  no  duty  to  epeak, 
and  while  his  conduct  might  amount  to  a 
waiver  of  his  Uen  upon  the  hogs  and  the  pro- 
ceeds derived  from  tbe  sale  thereof,  It  could 
In  no  sense  prejudice  his  rights  with  respect 
to  his  mortgage  Uen  upon  the  remainder  ot 
the  property.  WhUe  he  had  an  opportunity 
to  speak  and  to  interpose  an  objection  to  the 
diversion  of  the  special  Hen  fund,  he  was 
under  no  duty,  either  real  or  apporeut,  so  to 
do.  No  authority  has  been  called  to  our 
attention,  and  we  have  found  none  going  to 
the  extent  of  holding  that  any  duty  rests  up- 
on the  mortgagee  to  attempt  to  jvevent  tbe 
carrying  out  of  an  order  made  by  a  referee 
affecting  a  bankrupt's  mortgaged  property  or 
that  Ms  failure  so  to  do  would  work  a  for- 
feiture of  his  lien  upon  other  property  cov- 
ered by  the  mortgage.  It  cannot  be  said  that, 
merely  because  a  mortgagee  has  dtber  ex- 
pressly, Impliedly,  or  tacitly  waived  his  so* 
curity  as  to  a  portion  of  the  property  cov- 
ered  by  his  mortgage,  there  is  any  implica- 
tion, either  in  law  or  in  fact,  that  he  Intended 
thereby  to  waive  his  Uen  upon  the  remainder 
of  the  security.  Therefore  the  neglect  of 
Caryl  to  raise  any  objection  to  the  diversion 
of  the  fund  did  not  operate  as  an  estoppel 
against  his  lien  upon  the  exempt  property. 
"Mere  sllrace  wlU  not  work  an  estoppeL 
•  •  •  And  *  •  •  it  is  generally  at- 
flnned  that  in  order  to  work  an  estoppel  the 
silence  mnst  be  under  such  circumstances 
that  there  are  both  a  qwdfle  opportunity, 
and  a  real  or  aptMrait  duty,  to  speak."  10 
R.  C.  L.  092. 

The  finding  ot  the  trial  court  aa  a  conclu- 
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sloa  of  law  that  Oaryl  1b  estoived  from  fo>»- 
(doslng  Ills  mortgace  is  erroneoiu.  It  there* 
fore  follows  that  the  tonporary  InJnnctUKi 
Bhonld  have  been  dlss^Ted  and  Caryl  should 
have  been  allowed  to  proceed  with  the  fore- 
closure of  his  mortsage.  The  Jadgment  Is 
reversed,  and  the  cause  Is  remanded  to  the 
trial  court,  with  Instructions  to  cause  fur- 
ther proceedings  to  be  had  In  accordance  with 
the  views  her^  expressed.  Costs  are  award- 
ed to  a[^lant  against  respondent  John  W. 
Seat. 

UOROAN.  and  RIGB^  JJ..  concur. 


SBLHAVER  v.  DOTES  LUlfBBR  CO. 

(Supreme  Court  of  Idaho.  Jaa.  4, 1918.  Re- 
hearing Denied  Feb.  1,  l»ia) 

1.  Mabtoe  and  Sebvaht  «a>101,  102(8)  — 
Mastes's  Dutt— Safb  Placte  job  Wobk. 

It  is  the  duty  of  the  master  to  exercue 
ordinary  care,  baviDg  regard  to  tbe  hazards 
of  the  service,  to  provide  the  servant  with  rea- 
sonably safe  working  places,  mBcbioery,  tools, 
and  appliances,  and  to  ezercise  ordinary  care 
to  maintain  tbem  in  a  reasonably  safe  condi- 
tion of  repair. 

2.  Mastbr  and  Servant  «=»158  —  MAsreB's 
Duty— I  nswuctions. 

In  order  to  render  a  master  liable  for  iail- 
ure  to  instruct  an  inexperienced  servant,  it 
mnst  iqtpear  that  the  injury  was  the  result  of 
the  servant's  onskillfulneBa  or  lack  of  knowl- 
edge. 

3.  Master  and  Suvant  «ss>219(4)  —  As- 
sumption OF  BlBK  ~-  KNOWLEDGB  AND  AP- 
PBEHENSION. 

Notwithstanding  the  defective  character  ol 
the  machinery  an  employ^  assumes  the  risk 
of  his  emplorment  where  it  is  shown  that  he 
knew  of  the  defective  character  of  the  applianc- 
es with  which  he  was  working,  or  that  tbe 
defects  were  so  patent  and  obvious  that  with 
reasonable  attention  be  should  have  known  of 
their  existence,  and  that  he  comprehended  the 
danger  incident  to  their  defective  condition,  or, 
as  a  reasonably  pmdent  person,  sboald  have 
comprehended  tine  danger  and  the  risk. 

4.  Mastbb  and  Skbvant  «3»233(4)— Condi- 
tion or  MACHIKEBT— CORTBIBUTOBT  NSOLI- 
QBKCE. 

Where  an  employ^  assnmes  the  duty  of 
keeping  tiie  machinery  upon  which  he  is  working 
in  prt^r  adjuBtment,  a  failure  on  his  part  so 
to  do  is  contributory  negligence. 
6.  Mabtkr  and  Servant  «=>121(2),  289— 
HAsn:B*s  DtJTT  —  GuABDiif o  Maohinebt— 

CONTBIBUTOBT  NEGLIGENOE. 

It  is  the  duty  of  tbe  employer  to  place  a 
guard  over  dangerous  machinery,  provided  it 
can  be  done  consistenOy  with  a  reasonably 
proper  and  effectual  operation  of  such  machin- 
ery, or  with  the  proper  and  effectual  cradoct 
of  his  business;  but  a  failure  upon  the  part  of 
the  employ^  to  make  proper  use  of  a  guard 
furnished  is  contributory  negligence. 

Appeal  from  District  Court,  B<mner  Coun- 
ty; Robert  N.  Dunn,  Judge. 

Action  by  Robert  Selhaver  against  the 
Dover  Lumber  Company.  Judgment  for 
plantlff,  motion  for  new  trial  denied*  and  de> 
fendant  appeals.  Judgment  and  order  re- 
versed. 


Danson,  ^mUams  &  Danson^  of  Bpokaike» 
Wash.,  ^rman  H.  Taylor,  of  Sandpolnt,  and 
Ge«rge  D.  Lants,  of  Spohane,  Wash.,  for  ap- 
p^nt.  Robertson  ft  Miller,  of  Spokane. 
Wash.,  and  O.  H.  Martin,  of  Sandpcdnt,  Cor 
reiVKQident 

RIOB,  J.  This  is  an  action  to  recover 
damages  for  personal  Injury  sustained  by 
the  respondent  while  operating  a  ripsaw  In 
the  mill  of  appellant  The  complaint  alleg* 
es  that  the  r«Q>ondent  had  not  bad  any  ex- 
perience vrlth  said  saw,  or  any  saw  slmtlat 
thereto,  but  that  notwithstanding  said  fact 
the  appeUant  negligently  directed  him  to 
work  in  and  about  said  saw  without  giving 
him  any  InstructloQS  relative  to  the  proper 
way  in  which  to  feed  the  same  or  to  protect 
himself  from  injury.  The  complaint  also  al- 
leges negligence  in  the  appeUant,  In  that  the 
feed  rollers  and  saw  were  old,  defective,  and 
out  of  repair,  and  that  the  saw  was  not 
shielded  or  guarded,  and  that  because  of  tbe 
Inexperience  of  the  respondeat  and  the  old 
worn  out  and  unguarded  condition  of  the 
said  rollers  and  saw,  the  left  hand  of  re- 
spondent came  in  contact  with  the  saw, 
whereby  three  fingers  of  his  hand  were  cut 
off.  The  answer  denied  the  material  alle- 
gations of  tbe  complaint,  and  alleged  that 
the  respondent  voluntarily  assumed  the  risk 
of  Injury,  in  the  manner  In  which  the  same 
was  b-ustained  by  him,  and  also  that  the  in- 
juries received  by  him  were  the  result  of 
his  own  ne^goice  proximately  contribut- 
ing thereta 

The  evidence  shows  that  the  respondent 
was  Injured  on  or  about  September  10, 1914; 
that  he  was  20  years  of  age  at  the  time  of 
the  accident;  that  he  had  been  working  In 
appellant's  mill  four  or  five  mtmths  prior 
thereto;  that  he  had  operated  the  ripsaw  off 
and  on  during  that  time,  and  had  operated  It 
continuously  for  10  or  12  days  prior  to  the 
accident;  that  the  lumber  he  was  sawing  was 
known  as  "cull"  inmber;  that  the  same  was 
uneven  and  did  not  feed  regularly  through 
the  feed  rollers,  but  would  at  times  stop, 
at  which  times  it  was  customary  for  the  re- 
spondent to  place  his  hand  upon  the  board 
and  force  it  toward  the  saw  until  tbe  feed 
rollers  again  engaged  the  lumber  and  auto- 
matically fed  the  same ;  that  at  the  time  of 
the  accident  respondent  was  ripping  a  boarA 
2x10,  12  feet  long,  Into  pieces  2x4  and  2x6. 
Tbe  ripsaw  was  egiApped  with  two  feed  rol- 
lers; the  one  behind  the  saw  being  a  corrugat- 
ed roller,  and  the  one  in  front  of  the  saw 
being  what  was  called  a  spiked  feed  roller. 
The  two  feed  rollers  were  so  connected  that 
both  moved  at  the  same  time  and  at  the  same 
rate  of  speed,  and  so  that  tbe  two  would 
stop  together. 

Respondent  testified  that  the  s&w  was  not 
in  good  working  order;  that  for  some  days 
prior  to  tbe  accident  it  had  been  warped, 
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or  bncfcled,  to  some  extent ;  that  the  feed  roll- 
ers were  defective,  and  that  he  bad  known 
them  to  be  defectlTe  ever  since  he  started  to 
work  on  the  saw;  that  when  the  liimb« 
wonld  stop  feeding  Itie  saw  would  contlnne 
to  revolve;  aoA  that  the  firlctlm  of  the  saw 
against  the  lumber  wonld  cause  It  to  heat, 
bend,  and  warik  Respondent  la  the  oidy  wit- 
ness who  testlfled  aa  to  the  manner  in  vhtdi 
the  accident  oectmed.  Hia  testimony  is  as 
follower; 

"I  ran  the  plank  np  to  the  saw  there,  about 
S  feet  stuck  back  from  the  aaw,  and  I  put  this 
hand  on  it  like  that  and  shoved  it,  and  when  I 
went  to  shove  it  it  came  along  there — jerked 
and  drove  the  p]ank  up  on  the  gniAe  here  and 
tbrowed  my  hand — throwed  my  band  over  onto 
the  spike  feed  there,  and  that  took  my  hand 
onto  the  saw." 

In  answer  to  a  qaestlon  propounded  by  hU 
counsel  the  respondent  stated  that  the  board 
jumped  2  feet,  aud  that  hia  hand  waa  caught 
a  few  seconds  after  the  board  jumped.  Ito- 
sponden^  also  testified  that  he  bad  quit  school 
at  the  age  of  17 ;  that  he  had  passed  through 
the  eighth  grade,  and  was  fairly  bright  in 
his  classes. 

[1,  2]  Actions  of  this  nature  are  predicated 
upon  negllgoucc  upon  the  part  of  the  employ- 
er, and  failure  to  prove  such  negligence  de- 
feats the  action.  In  the  case  of  Wlesner  v. 
Bouners  Ferry  Lumber  Co.,  20  Idaho,  626, 
160  Pae.  647,  L.  R,  A.  1917C,  328,  the  court, 
quotii^  with  approval  from  the  case  of  Ar- 
mour Co.  V.  Russell,  144  Fed.  614,  75  C.  a  A. 
410,  6  L.  R.  A.  (N.  S.)  602,  stated  the  duty 
resting  upon  the  employer  in  the  foilowli^ 
language: 

"  The  limit  of  his  duty  is  to  exerdse  ordinary 
care,  having  regard  to  the  hazards  of  the  serv- 
ice to  provide  the  semnt  with  reasonably 
safe  woruDR  idacea,  macblnery,  tools  and  ap- 
pliances, and  to  exercise  ordinuy  care  to  main- 
tain them  In  a  reastmably  safe  condition  of  re- 
pair.' " 

In  this  case  there  was  evidence  of  a  defec- 
tive cfmdltlon  of  the  machinery  to  go  to  the 
jury  under  the  foregoing  rule.  Taking  re- 
spondent's version  of  the  matter,  the  question 
of  his  inexperience  becomes  unimportant,  for 
the  injury  fn  this  ease  was  not  due  to  his  un- 
sklllfulness  or  his  lack  of  knowledge.  Ariz. 
Ivumb.  &  Timber  Co.  v.  Moouey,  4  Ariz.  366, 
42  Pac.  952. 

[3,  4]  Notwithstanding  the  defective  char- 
acter of  the  machinery  an  employe  assumes 
the  risk  of  his  employment  where  it  is  shown 
that  he  knew  of  the  defective  character  of 
the  appliances  with  which  he  was  working,  or 
that  the  defects  were  so  patent  and  obvious 
that  with  reasonable  attention  he  should  have 
known  of  their  existence,  and  where  he  com- 
prehended the  danger  incident  to  the  defec- 
tive condltiMi  of  the  machinery,  or  as  a  rea- 
sonably prudent  person  should  have  com- 
prehended the  dangw  and  the  risk.  2  Bailey 
on  Personal  Injuries  (6th  Ed.)  <!8  373-376. 

We  must  take  the  version  of  the  respondent 
in  this  case  or  we  are  reduced  to  mwe  cmi* 
Joctura.  According  to  bis  own  teaUnHmy  be 


had  full  knowledge  of  all  the  defects  that 
were  shown  to  exUL  Aoctnrdlng  to  his  testi- 
mony the  Injury  was  caused  by  the  Jumping 
of  the  plank  upon  the  guide,  or  the  Jiunptng 
of  the  board  forward  for  a  distance  of  about 
2  feet,  or  by  the  comblnatira  of  the  two  dr- 
cumatancea.  It  waa  abown  that  U  tbe  teed 
rollers  were  properly  adjusted  it  wotdd  be 
impossible  for  the  board  to  Jump  opui  the 
guide.  Tbe  respondent  testified  that  be  knew 
how  to  adjust  the  feed  roUera,  that  be  had 
a  wrench  for  that  purpose,  and  that  he  ad- 
justed them  as  often  as  ttiey  needed  adjuat- 
m^t.  B6  thus  aasumed  the  dn^  of  kec^^g 
tbam:  properly  adjusted.  He  also  testUed 
that  the  back  roller  had  been  loose  and  oat 
of  adjustment  for  2  or  3  days  prior  to  tbe  ac- 
cident, and  also  that  be  knew  before  the  In- 
jury occurred  that  the  front  or  spiked  roller 
was  loose.  Under  such  circumstances,  in  so 
far  as  the  Injury  was  due  to  Ota  Jomping  of 
the  board  upon  the  guide,  it  waa  the  result 
of  bis  own  negligence  In  not  keying  the  feed 
rollers  properly  adjusted. 

As  to  the  circumstance  of  tlie  board  Jump- 
ing forward  a  matter  of  2  tect.  It  was  shown 
that  the  saw  was  circular,  14  inches  in  di- 
ameter, and  somewhat  worn;  that  It  extend- 
ed above  the  table  between  S  and  4  inches ; 
and  that  tbe  moHmi  of  that  portion  of  the 
saw  above  the  table  was  .toward  the  werator. 
It  is  evident  that  the  entire  force  applied  by 
the  revolving  saw  tended  to  pnsb  the  board 
back  toward  the  operator.  When  the  feed 
rollers  engaged  the  board,  It  would  move 
forward  with  the  speed  of  the  roller  and  at 
no  greater  speed.  If  the  board  Jumped  for- 
ward about  2  feet,  as  testified  to  by  the  re- 
spondent, it  must  have  been  due  to  the  force 
applied  by  the  respondent  himself.  Respond- 
ent knew  that  the  revolving  saw  was  danger- 
ous, and  that  his  hand  would  be  cut  If  it 
came  in  contact  therewith.  He  also  knew 
that  the  spiked  feed  roll»  would  draw  bis 
hand  into  the  saw  In  case  he  permitted  his 
hand  to  become  engaged  by  the  roller.  To  ap- 
ply force  enough  to  a  board  to  cause  it  to 
Jump  fcvward  against  a  revolving  saw,  la 
view  of  the  obvious  danger  iwddent  to  such 
action,  would  be  contributory  negligence  ou 
the  part  of  any  person  of  ordinaiy  Intdli* 
genoe. 

Respondent  testlfled,  however,  that  he  bad 
been  told  by  the  foreman  that  when  the 
board  stopped  and  the  saw,  because  of  tbe 
motion,  became  heated  and  caused  the  lum- 
ber to  smoke,  not  to  leave  the  board  in  that 
position,  but  to  push  It  on  through,  and  that 
he  was  obeying  the  instruction  given  by  the 
foreman.  He  further  testlfled,  however,  tbat 
on  some  former  occasions  when  he  could  not 
push  the  board  through  he  had  stopped  the 
machine.  As  to  the  amount  of  force  which 
he  applied  before  he  determined  that  the 
board  could  not  be  pushed  through,  we  may 
form  some  estimate  by  reason  nt  tbe  fiwt  tbat 
on  ttils  oocasi<m  he  aiN^tod  foroa  enom^  to 
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cause  tbe  board  to  Jump  forward  a  matter  of 
2  feet  Under  this  theory  of  the  case,  har- 
Ing  nndertaken  an  employment  attended  with 
such  obvious  danger,  any  reasonably  intelll' 
sent  person  most  be  held  to  have  assumed  the 
risk  of  the  employment  Bradley  v.  Railway 
Co.,  138  Mo.  293,  39  S.  W.  763 ;  Beckman  v. 
Anheuser  Busch  Brewing  Ass'n,  98  Mo.  App. 
655,  72  S.  W.  710. 

"Th«  principle  of  assumed  risk  rests  upon 
the  ground  that  it  ia  an  implied  contract  be- 
tween the  employer  and  the  employ^  that  the 
employ^  ehaU  assume  the  risk  of  all  dangers 
obviously  incident  to  bis  employment  See 
Bauer  v.  American  Car  &  Foundry  Co.,  132 
Mich.  537,  94  N.  W,  9.  The  employ^  assumes 
the  risk  of  all  dangers  obviously  incident  to 
his  employment  whether  the  employer  is  neg- 
ligent or  free  from  negUgence'  in  exposing  him 
to  those  dangers.  If  Uie  employer  is  not  neg- 
ligent in  exposing  tbe  employ^  to  those  dan- 
gers, ho  Is  not  liable  for  any  Injury  resulting, 
tor  two  reasons:  (a)  He  himself  is  free  from 
negligence;  and  (bj  tbe  employ^  has  assumed 
tlie  risk.  When,  however,  the  injury  to  the 
employ^  results  from  an  assumed  risk  to  which 
an  ordinarily  prudent  employer  would  not  haTe 
exposed  bim,  there  can  be  no  recovery:  not 
because  tbe  employer  was  not  negligent  for  be 
was  negligent  but  because  the  employ^  assum- 
ed the  risk."  Bradlnini  v.  Wabash  R.  Co.,  184 
Mich.  STm  96  N.  W.  929. 

Respmideiit  ciafans  that  the  saw  was  not 

guarded. 

"It  is  obvious^  the  datv  of  an  smployer,  un- 
der the  principles  of  this  chapter,  to  cover, 
fence  or  guard  dangerous  machinery  or  dan- 
gerous places  in  the  premises  where  his  em- 
ployes are  required  to  work  or  to  be,  provided 
this  can  be  dme  cwnsistsntly  with  a  reasonably 
proper  and  effectoal  operation  of  such  machin- 
ery, or  with  tbe  proper  and  effectual  condact  of 
hia  bnslness."  4  Tfaompson  on  Negligence,  I 
4017. 

An  CTipI<v£  will  not  be  held  to  have  aa- 
sumed  the  extra  hazard  of  working  with  nn- 
gnarded  madilnery  which  should  have  btea 
guarded,  under  ttxe  foregoing  rule.  nnlesB 
be  knew  that  ordinary  prudence  required  the 
guarding  of  such  machinery  and  was  coghl- 
Kant  of  the  extra  hazard  Inddent  to  Its  Opera- 
tion without  the  guard,  provided  his  Injury 
was  caused  by  the  absence  of  a  guard. 

[I]  In  this  '%ase  tiie  respondent  denied  that 
there  was  a  guard  ov«r  tbe  saw  and  front 
feed  roller,  but  his  witnesses  testified  that 
there  was  a  guard  over  tbe  same,  and  be  him- 
self teetUed  that  tbe  guard  was  adJustaMe 
and  raised  and  lowered  with  the  feed.  It 
was  shown  that  this  guard  was  not  one  fup- 
nlsbed  by  a  standard  manutecturer  of  saw>- 
mill  maditnery,  but  was  a  "homemade  at- 
fair."  It  was  not  shown  whercdn  the  guard 
was  defective  or  differed  materially  In  prin- 
ciple from  other  guards  used  for  the  same 
purpose.  Reepondent  having  admitted  he 
knew  before  the  Injury  that  tlie  front  feed 
roller  was  loose,  the  guard  being  attached 
to  the  mier  did  not  rest  upw  the  board  in 
ftont  of  the  f^  or  as  near  tbe  board  as  It 
would  have  done  if  tbe  front  feed  had  been 
properly  adjusted.  Ae  we  have  noted  b^ore, 


the  failure  to  properly  adjust  the  front  feed, 
and  the  guard  which  was  adjusted  with  the 
feed,  was  contributory  negligence  on  the  part 
of  the  respondent 

The  judgment  and  order  denying  appel- 
lant's motion  for  a  new  trial  are  reversed. 
Costs  awarded  to  appellant 

BUDGE,  a  J.,  and  MORGAZT,  J.,  concur. 


STATE  V.  MILLS  et  al.  (No.  1989.) 
(Supreme    Court   of   New   Mexico.  Dec. 
26,  1917.) 

(SyTldbus  }>y  the  Court.) 

1.  Judgment  €=»G95— Res  Judicata. 

A  judgment  against  a  surety  on  a  bond  giv- 
en to  secure  the  payment  of  territorial  money 
on  deposit  in  a  bank  eondudes  the  state  from 
maintainiug  an  actiou  against  an  indemnitor,  or 
bis  heirs,  who  executed  a  bond  of  indemnity  to 
the  surety,  where  the  state  bad  full  knowl- 
edge of  the  alleged  relation  of  principal  and 
agent  existing  between  the  sure^  and  the  in- 
demnitor. 

2.  iRDEMHirr  ^E=»ll  —  Judgment  Against 
SuBBTT— Acnon  Against  Subett's  Indem- 

HITOa. 

A  judgment  creditor  of  a  snret:r  on  a  bond 
given  to  secure  tbe  payment  of  territorial  mon- 
ey on  deposit  in  a  bank  cannot  maintain  an  ac- 
tion against  an  indemnitor  of  tbe  surety,  nor 
bis  beura,  where  the  indemnity  bond  is  condi- 
tioned on  savinE  the  surety  harmless  from  loss 
or  damage  on  account  of  signing  as  surety,  and 
tbe  surety  is  insolvent  and  has  suffered  no  loss 
or  damage. 

Appeal  from  District  Court,  Santa  F6 
County ;  Meehem,  Judge. 

GomplalDt  by  the  State  of  New  Mexico 
against  Melvln  W.  Mills  and  others.  From 
a  judgment  dismissing  the  complaint,  the 
State  appeals.  Affirmed. 

Frank  W.  Clancy,  Atty.  Gen.,  for  the' 
State.    William  J.  Lucas,  of  East  Las  Ve- 
gas, for  appellees. 

HANNA,  C.  J.  This  is  an  appeal  by  the 
state  of  New  Mpxico  from  a  judgment  ren- 
dered In  the  (llslrlct  court  for  Santa  F6 
county  dismissing  a  complnliit  filed  by  It 
against  Melvln  W.  Jlills,  Horace  C.  Long- 
will,  Benton  Longwlll,  William  D.  Long- 
will,  and  Martha  E.  West. 

As  the  questions  Involved  herein  are  de- 
I>endent  upon  tbe  pleadings,  It  becomes  nec- 
essaiy  to  state  the  contents  thereof  at  some 
length.  The  complaint  alleged:  That  all 
of  the  defendants,  excepting  Mills,  were  the 
children  and  heirs  of  Robert  U.  Longwlll, 
deceased,  who  died  prior  to  October,  1903; 
that  all  of  said  children  ate  nonresidents 
of  this  state,  but  are  the  owners  of  cer- 
tain real  estate  situate  herein  which  came 
to  them  by  Inheritance  or  demise  from  their 
father,  Robert  H.  Longwlll;  thst  there  is 
no  personal  property  In  this  state  of  tlie 
said  Robert  H.  LongwlU  which  could  be 
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made  available  for  the  payment  of  his  debts; 
that  Rolwrt  H.  LoDgwill,  being  Interested 
tn  securing  a  deposit  of  territorial  mtHieys  In 
the  Taos  County  Bank,  procured  said  HUls 
to  execute,  as  surety,  a  bond,  on  May  5, 
1893,  the  said  LongwlU  agreeing  to  indem- 
nify the  said  Mills  for  any  loss  or  damage 
that  might  accrue  to  him  on  account  there- 
of; that  Mills  had  no  interest  whatever  In 
securing  deposits  of  territorial  moneys  In 
said  bank,  and  executed  said  bond  for  the 
benefit  of  eald  LongwiU.  whir  was  disquali- 
fied under  the  law  to  become  surety  on  sold 
bond,  and  In  conse^nence  of  said  offer  of 
Indemni^;  that  Mills  would  not  have  exe- 
cuted the  same  if  the  said  Idemnity  bond 
bad  not  been  tiered,  and  the  bank  would 
not  have  secured  the  said  deposit  of  t&rrl* 
torlal  moneys  unless  it  was  able  to  obtain 
the  signature  of  some  other  responsible  per- 
son as  surety;  that  at  the  time  of  the  ex- 
ecution of  said  bond  Mills  was  solrent  and 
able  to  respond  in  clamages  for  an  amount 
far  above  Uie  penalty  of  the  said  bond ;  that 
the  said  JmuUc  subsequently  failed  and 
breached  the  c<Hidltion8  of  s^d  iHnid;  that 
on  August  12,  iSOR,  an  action  was  b^iun  by 
the  territory  of  New  Mexico  against  the 
said  hank.  Mills,  and  others  on  said  bond, 
the  defendants  In  this  case.  oth«r  than  Mills, 
filing  a  demurrer  to  the  complaint  of  the 
territory  through  an  attorney  employed  by 
them  to  represent  them;  tbot  a  motion  was 
subsequ^ly  filed  therein  by  Mills,  asking 
that  the  defendants  herein  be  oiade  parties, 
for  the  reaeon  that  he  had  no  Interest  In 
said  matter,  having  signed  said  bond  at  the 
Instance  and  request  of  said  LongwlU,  the 
ancestor,  who  executed  a  bond  indemnifying 
■  him  against  loss;  that  the  court  denied  said 
motion,  except  that  It  "admitted"  the  "Long- 
wlU estate"  as  a  party  to  wage  Its  defense 
in  the  name  and  for  the  benefit  of  the  de- 
fendant Mills;  that  the  control  of  the  de- 
fense to  the  action  was  therefore  taken  out 
of  Mills,  and  Invested  in  the  estate,  and  the 
litigation  was  protracted  by  the  efforts  of 
the  attorney  of  the  said  LongwlU  heirs,  the 
defendants  In  the  case  at  bar,  untU  the 
judgment  of  the  trial  court  was  affirmed.  In 
effect,  'by  the  Judgment  of  the  territorial 
Supreme  Court  on  a  much  later  date,  and 
of  the  Supreme  Court  of  the  United  States 
In  June,  1915;  that  at  the  time  of  giving 
said  bond  Mills  was  solvent  and  able  to  pay 
the  penalty-  of  the  bond,  but  became  Inaol- 
rent  In  1908,  and  has  since  continued  so  to 
be,  and.  "had  It  not  been  for  Uie  Interren- 
tUm  of  the  said  heirs  *  •  •  and  the  con- 
sequent protraction  of  the  litigation,  plaintiff 
would  have  been  able  to  obtain  Judgment 
against  the  said  Mills  and  to  collect  the 
same  while  the  said  Mills  remained  solvent"; 
that  since  the  reudltlon  of  the  Judjrmeut 
against  Mills  It  has  been  useless  to  issue  ex- 
ecuU<»i  against  blm  on  account  of  his  in- 


solvency; wherefore  the  state  prayed  that  It 
have  Judgment  against  ^e  defendants  for 
f5,S34.26,  with  Interest  and  costs. 

Upon  motion  of  def^idaats,  other  than 
MUls,  the  court  struck  from  the  complaint 
the  matter  concerning  the  alleged  represen- 
tations of  LongwlU  to  MlUs;  the  reason 
prompting  the  execution  of  the  bond  on  the 
part  of  Mills;  the  Interest  of  Mills  In  se- 
curing the  deposit  of  pobUc  moneys  Ih  satd 
bank  and  what  the  bank  may  have  been  re- 
quired to  do  Ju  the  absence  of  the  execution 
of  said  bond  by  MiUs ;  the  result  of  the  or- 
der of  the  court  admitting  the  LongwlU  es- 
tate as  a  party  defendant,  with  the  right  to 
wage  defense  in  the  name  and  for  the  benefit 
of  Mills  la  the  case  brought  by  the  territory 
on  the  bond ;  the  protraction  of  the  Utlga- 
tlon  and  the  results  consequent  thereon,  In- 
cluding what  ml^t  have  ensued  but  for 
such  intervention  and  the  Insolvency  of  Mills. 
Prior  to  the  taking  of  this  action  on  the 
part  of  the  court,  and  aubsequent  to  the 
time  «^en  said  motion  to  strike  was  filed, 
the  defendants,  other  than  MlUs,  filed  a  de- 
murrer to  the  cwnplaint  of  die  state,  wbidi 
was  sustained  by  tlie  court,  wUch  at  the 
aajue  time  ordered  certain  matters  stricken 
from  the  cwnplaint  In  snbstanoe,  tbe 
grounds  of  tbe  demurrer  were  tbe  following: 
(1)  That  the  same  quesU<nu  were  raised  and 
determined  in  tbe  case  of  Territory  of  New 
Mexico  T.  Taos  Ooonty  Bank.  Mills,  and 
Others  aa  are  presented  by  tbe  state  here, 
the  Judgment  In  that  case  constituting  res 
adjudlcata  of  all  questions  up(m  which  tbe 
state  relies  herein ;  (2)  that  said  defendants 
are  not  liable  for  debts,  contracts,  or  torts 
of  their  ancestor;  (3)  that  neither  the  ter- 
ritory nor  state  of  New  Mexico  are  parties 
to  the  contract  of  indemnity,  nor  In  privy 
with  the  parties  thereto;  (4)  that  state  has 
no  rights  under  the  Indemnity  contract  sim- 
ply because  It  is  a  creditor  of  MlUs ;  (5)  that 
the  purpose  for  which  said  contract  of  in- 
demnity was  made  does  not  affect  the  rights 
and  a4}ligations  of  said  defendftnts ;  <6)  that 
certain  portions  of  the  complaint  are  repog- 
nant;  (7)  that  the  failure  of  the  territory 
to  enforce  Its  judgment  against  BilUs  was 
due  solely  to  the  joeglect  of  its  officers;  (8) 
that  there  Is  a  misjoinder  of  parties  de- 
fradant  In  that  no  cause  of  action  Is  stat- 
ed against  Mills;  and  '(j3)  that  several  causes 
of  action  are  stated  in  the  complaint  without 
being  separated,  and  are  so  Intermingled 
that  it  Is  impossible  to  segregate  them. 

From  an  examination  of  tbe  conplalnt  it 
Is  difficult  to  understand  vtpoa  what  theory 
Uie  state  proceeded.  Counsel  for  the  state 
argues  that  tbe  trial  court  took  the  view 
that  the  state  sought  to  be  subrogated  to 
tbe  rights  of  M-illa  under  the  contract  of 
Indemnity  executed  by  tbe  elder  LongwlU  la 
fsTor  of  Mills.    Counad  sajv  that: 

"The  liability  sought  to  be  enforced  against 
tbe  Longwill  heirs  may  be  eonsidend  as  restiag 
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priflurily  apoB  tb»  iadsbtedaan  of  their  father, 
created  of  vm,  actilas  throagk  hi*  ageot  and 
rtpresentative,  MIHb,  bat  if,  upon  all  um  facts. 
It  could  be  held  that  the  ngU  of  the  ^istiff 
to  maintain  this  action  must  be  bAwd  npon  tbe 
idenml^  bend,  then  it  la  anMient  that  the  elder 
Longwill  was  not  a  stranger  to  the  transaction 
with  regard  to  wliidii  tbe  indemnifying  bond  was 
given,  but  was  primarily  and  vitally  interested 
therein,  and  should  therefore  be  held  liable  to 
the  state  quite  the  same  as  Uiongh  he  had  hiifr> 
aeU,  as  a  surety,  executed  the  bou  <d  the  bank 
to  the  territory. 

[1]  1.  TtM  action  cannot  be  maintained 
upon  any  theory  of  vhlcb  we  bave  any 
tmowledge.  Tbe  first  theory  advanoed  by 
counati  for  the  atate  preauppoaea  tliat  the 
elder  LongwUl  became  Indebted  to  tbe  te^ 
ritory  and  tben  to  tile  state  as  its  succes- 
sor In  tbe  place  and  stead  of  Mills.  This 
theory  Is  baaed  npon  the  premlsa  tlutt  Lont- 
wUl  waa  the  principal,  disclosed  or  inidls- 
closed,  of  MUIb;  bence  the  liability  of  MUlls 
la  the  liability  of  the  elder  LongwUl,  imd 
tbe  defoidante  here,  otber  than  MUls,  hav- 
ing acquired  some  property  from  the  elder 
LongwUl,  by  devise  or  Inheritance,  sbonld  be 
cbai^ahle  for  the  debt  of  their  ancestOT  to 
that  extent. 

The  foundation  of  appellant  oontention 
npon  this  theory  la  the  Mills  bond.  Ellml- 
natlng  the  question  as  to  whether  tbe  chU- 
dren  of  tbe  elder  Longwill  would  be  Uable  to 
the  state  In  any  event,  the  qoeatlon  la  wheth- 
er the  state  may  iwoceed  ^gainst  LongwUl, 
the  ancestor,  who  was  not  a  formal  party  to 
the  bond  given  by  mllla  and  others  to  secure 
deposits  of  territorial  mon^  In  the  Taos 
County  Bank;  that  Is,  assnmlng  that  the 
elder  Lmgwill  was  Uving,  could  the  state 
proceed  against  him  on  the  theory  that  be 
waa  the  lurlndpal  of  Mills,  the  agent,  in  the 
execution  of  satd  bond?  If  there  waa  any 
question  In  tbe  Oiat  Instance  as  to  who  was 
itable  to  the  territory,  tbat  question  became 
settled  by  the  conduct  of  the  territory  in 
Instituting  an  action  on  tite  Mllla  bond  and 
obtaining  judgment  against  MlUa  4n  the  face 
of  recitations  in  the  boi^  and  of  nnmerons 
facts  called  to  the  attention  of  the  terri- 
tory In  that  action  estabUahlBg  that  MUls 
was  prompted  to  execute  said  bcmd  as  a  te- 
vor  to  Longwill,  and  was  secured  in  that  un- 
derstanding by  a  bond  of  indemnity  execut- 
ed by  LongwUL  If  Mills  was  but  the  agent 
of  LongwUl,  who  was  not  a  qualified  bouds- 
man  under  the  law,  that  ftiet  becune  known 
to  the  territory  during  tiie  progress  of  the 
action  brou^t  by  the  territory  on  tbat  bond, 
and  as  tbe  issue  there  and  here  is  Identical, 
•o  far  as  tbe  UaMUty  of  Mllla  and  LongwUl 
is  concerned,  the  territory  dected  to  proceed 
against  the  agent ;  hence  Is  now  barred  from 
proceedUig  against  the  alleged  principal  or 
those  in  privy  with  him.  In  28  Cyc.  1366, 
it  is  said: 

"A  person  who,  after  ascertaining  all  the  ma- 
terial facta  of  the  agency  of  anotlw  with  wboto 

he  has  contracted,  recovers  a  judgment  against 
tbe  a^ent  on  such  contract.  Is  barred  from  suitiR 
the  principal  thereon;  the  taking  of  judgment 


is  condusive  evideQce-of  an  Section  to  resort 
to  tbe  agent  to  whom  the  credit  was  originally 
given.  •  • 

See,  also,  Klngsley  v.  Davis,  104  Mass.  178, 
and  Bradi  v.  Milford  Ice  Co.,  87  Conn.  628, 
89  Ati.  181.  and  authorities  therein  cited. 

Tbe  territory  having  elected  to  sue  MUls, 
who  under  its  theory  was  simply  tbe  agent 
o£  LtrngwlU,  and  obtain  a  Judgmrat  against 
him,  is  concluded  from  maintaining  the  same 
action  ai^lnst  the  elder  LongwUl  on  the  the- 
ory that  tbe  latter  was  the  principal ;  con- 
sequently tbe  dhildren  and  heirs  of  the  eld- 
er LongwlU  cannot  be  bdd. 

[2]  2.  Kelther  can  the  defendants,  other 
than  MUls,  be  held  liable  on  tbe  second  the- 
ory  advanced  by  cmmsel  for  tiie  state,  via. 
tUat  bManse  of  the  state's  inability  to  com- 
pel Milto  to  make  good  its  loss  on  tbe  breach 
of  condition  of  tiie  Mills  bonds.  It  may  step 
into  the  shoes  of  MUls  and  proceed  against 
the  Iwlrs  of  LongwlU  who  became  vested 
with  real  estate  ot  tiie  aneestw  situate  In 
thto  state.  The  reason  for  tbia  is  that  tbe 
condition  in  the  Indemnity  hooA  from  the 
elder  LongwUl  to  Mills  waa  that  the  former 
would  save  the  latter  harmless  from  "any 
loss  or  damage  whatever  by  reason  of  the 
signing  said  bond."  'S%e  accrual  of  llat^Uy 
on  the  part  of  the  indemnitor  under  such  dr- 
cumstances  wUl  be  found  discussed,  with 
authorities  dted,  in  14  B.  G.  L.  "Indemnity," 
S  13.  Reference  thereto  wUl  disclose  that 
the  liability  of  the  indemnitor  does  not  ac- 
crue until  the  indemnitee  has  actnaUy  suf- 
fered loss  or  damage.  In  Hasbronck,  for 
the  Use  of  Clow,  et  aL  v.  Carr,  19  N.  M. 
580,  145  Pac.  133,  the  court  said: 

"Wbere  a  stranger  undertakes  to  indemnify 
a  surety,  such  undertaking  does  not  create  a 
trust  in  favor  of  creditors,  nor  can  they  be  sub- 
rt^ated  to  tbe  surety's  rights,  and  likewise, 
wbere  a  stranger  undertakes  to  indemnify  a 
surety,  and  tbe  surety  thereafter  becomts  baulc- 
mpt  so  that  it  cannot  pay  any  of  its  suretyship 
obligations,  «  *  •  the  legal  representative 
sucb  surety  cannot  enforce  the  indeainiQr,  be- 
cause such  surety  lost  nothing,  and  was  not  dam- 
aged, and  cannot  be  damDtaed  by  such  Jadg- 
roent." 

Counsel  for  the  state  critidzea  tbe  appli- 
cation of  that  doctrine  to  tbe  facts  in  the 
case  at  bar  on  the  ground  that  LongwUl,  the 
ancestor,  was  not  a  "stranger"  to  HUIs,  but 
a  person  ^-Itally  Interested  in  securing  terri- 
torial depoBlte  in  said  bank.  Anderson's 
Iaw  dictionary  defines  the  word  "strai^r" 
as  fbllows: 

"StrnnKcrs  are  third  persons;  generally  all 
personn  in  the  world  except  parties  and  privies. 
For  example,  tbose  who  are  in  no  way  parties 
to  a  covf'nant  are  said  to  be  strangers  to  the 
roi-enant." 

In  O'DonneU  v.  Mclntyre,  118  N.  T.  156. 
2S  N.  E.  456,  it  was  said  that  in  legal  aig- 
nlficnnce  the  word  was  opposed  to  the  word 
"privies."  See,  also,  Mavity  v.  Stover,  68 
Xeb.  602,  94  N.  W.  834,  and  iiuppiger  v.  Ger- 
rels.  20  111.  App.  620.  In  the  case  at  bar 
tbe  state  Is  in  no  position  to  assert  that  the 
elder  Longwill  was  the  principal  of  Mills, 
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hence  more  than  a  stranger,  and  therefore 
the  criticism  Is  without  foundation.  Mills, 
so  far  as  it  Is  stated  In  the  pleading,  harlng 
Buffered  no  loss  or  damage,  and  being  In- 
solvent, has  no  cause  of  action  against  his 
Indemnitor,  and  cannot  be  damnified  by  the 
Judgment  rendered  against  him  and  In  fa- 
vor of  the  territory  of  New  Mexico.  Conse- 
quently, even  assuming  that  the  state  may 
be  subrogated  to  the  rights  of  Mills,  no 
cause  of  action  exists  against  the  elder 
LongwlU,  his  estate,  or  Jils  heirs  or  devisees. 
It  is  therefore  unnecessary  to  discuss  the  lia- 
bility of  heirs  for  the  debts  of  their  ances- 
tors or  any  of  the  other  numerous  questions 
urged  upon  us  by  counsel  for  the  state,  as 
the  determination  of  the  foregoing  two  ques- 
tions completely  disposes  of  the  merits  of 
this  case. 

For  the  reason  stated,  the  judgment  of 
the  trial  court  Is  affirmed;  and  It  la  so  or- 
dered. 

ROBERTS,  J.,  concurs. 

PARKER,  J.,  being  absent,  did  not  par- 
tldpate  In  ttala  opinion. 


STILLWEI^L  et  aL  r.  HILL  at  aL 
(Sapreme  Court  of  Oregon.    Dec.  18,  1917. 
On  PetltlOQ  for  RebeariBg,  Jan.  16,  l&ia) 

1.  Saucs  ^:>954(9)— Aonoic  voR  Pbiob— Ar- 
naiUTiVE  Dknx&i.. 

In  action  for  hay  sold,  n  denial  that  more 
than  a  certain  part  of  the  hay  was  delivered, 
and  an  affirmative  allei^tion  that  plaintiffs  fail- 
ed to  deliver  the  balance  of  the  hay  contracted 
for,  amounted  to  no  more  than  an  affirmative 
denial,  and  cot  pleading,  ae  a  coanterclaim  or 
defeiue,  damages  occaatoned  by  breach  of  the 
contract  to  deuver  all  the  bay. 

2.  JUDOHIIIT  ^>72(^MATrBBS  OOHOLUDED. 

When  the  second  action  between  the  same 
parties  ia  apon  a  different  claim  or  demand  or 
cause  of  action,  the  judgment  in  the  first  suit 
operates  aa  an  estoppel  only  as  to  the  point  or 
question  actually  litigated  and  deterrotaed,  and 
not  as  to  other  matters  which  might  have  been 
litigated  and  determined,  wlietber  the  judgment 
ia  used  in  pleading  as  a  technical  estoppel,  or 
is  relied  on  by  way  of  evidence  as  condusive 
per  se. 

S.  JUDGHBNT    «=S>585(4)    —    MATTKBS  GOIf- 
CLUDBD. 

The  omiaaion  to  take  advantage  of  maUer 
of  counterclaim  aa  a  defense  ii  no  bar  to  a  cross 
or  separate  action  upon  It,  so  that,  though  the 
croee-claim  be  admissihle  by  wsy  of  dofenHe,  the 
defendant  has  an  option  to  avail  biinsi'lf  of  it 
in  that  form,  or  to  sue  upon  it  in  another  ac- 
tion. 

4,  JuDouENT  ^=»<585(4)  —  SPLrrriNo  De- 
fenses. 

Defendants  in  action  for  hay  sold  could 
elect  whether  they  would,  in  that  action,  plead 
and  recover  on  tbdr  eonnterclaim  for  damages 
for  failure  of  plaintiffs  to  deliviv  all  the  hay 
contracted  for,  or  deny  the  delivery  and  bring 
an  independeat  action  for  damages  resulUng 
from  failure  to  deliver. 

G.  JuDGMBNT  «=»720— Matters  Cohcluded. 

Where  sellers  of  bay  sued  for  balance  on  the 
contract,  and  the  issue  whether  t^e  bay  repre- 


senting Baeh  balanee  had  been  deUvered  waa  de- 
termined uidnst  them,  they  couM  not,  when 
later  sued  by  the  purcbasera  for  Mlnre  to  de- 
liver auch  balanco  of  the  hay,  plead  as  a  sepa- 
rate defense  and  eonnterclaim  their  delivery  of 
auch  hay;  the  prior  Judgment  being  condnrive 
upon  auch  laaue. 

6.  JunoMEKT  «=>740  —  Waiver  or  BaroppEL 
OF  FosMEB  Judgment. 

The  estoppel  of  a  former  judgment,  deter- 
mining that  sellers  bad  not  delivered  all  the 
hay  contracted  for,  waa  not  waived  by  the  pur- 
chasers bringing  an  action  for  damages  for  the 
failure  to  deliver  the  full  amount  contracted  for. 
since  any  auch  waiver  must  neceeaarily  relate 
to  a  question  determined  in  the  former  actiw. 

7.  Saucb  ^=»41S(2)— Damages. 

Tile  measure  of  damages  for  the  breach  of 
an  executory  contract  for  tlte  sale  and  delivery 
of  personal  property  is  the  difference  between 
the  contract  price  and  the  market  value  at  the 
time  and  place  of  delivery,  or  within  a  reason- 
able leivtn  of  time  therciattcr. 

8.  Dahaobs  «s>62(4>— Ddtt  to  Reduce. 

The  law  imposes  upon  a  party  injured  by 
another's  breach  of  contract  the  active  duty  of 
using  oil  ordinary  care  and  making  aU  reason- 
able exertfona  to  render  the  injury  as  Ugfat  aa 
possible,  and  if  by  his  ncgligenoe  or  wUlralneas 
ne  allows  the  damage  to  be  unnecessarily  eo- 
Iianced,  tlie  increased  loss,  when  it  waa  avoidable 
by  the  performance  of  his  duty,  falls  npon  him. 

9.  Evidence  4s»113(^— Mabket  VaLtTE. 

Where  the  valoe  of  personal  property  ia  in 
issue,  if  the  same  has  a  market  value  at  the 
time  and  place  in  guestiou,  the  evidence  is  usu- 
ally confined  to  its  value  at  such  time  and  place, 
or  at  a  reasiHuble  tdme  before  and  after  that 
particular  time. 

10.  Evidence  ^s>113(2)— Mabkbt  Vai.ob. 
Where  the  value  of  personal  proper^  ia  in 

Issue,  if  it  has  no  market  value  at  tne  time  in 
question,  the  mariiet  value  at  some  otter  tfane, 
before  or  after,  may  be  ahown. 

11.  Evidence  «£9ll3(2)— Valoe. 

In  action  for  failure  to  deliver  hay,  where 
no  difficulty  appeared  in  proving  ita  market 
value  at  or  about  the  time  it  was  contracted  to 
be  ddivered,  evidence  <ji  ita  market  value  sever- 
al months  tlwreafter,  when  marM  coBditknia 
were  entirely  different,  was  inadmissible. 

12.  Saleb  «=»41,Sr2)— Damages. 

The  rule  limiung  damages  for  nondelivery 
of  hay  contracted  for  to  the  difference  between 
the  contract  price  and  the  market  price  at  tb^ 
time  and  place  of  deliTery  would  not  he  affected 
by  the  sellers'  further  failure,  under  the  f»>n- 
tract,  to  famish  a  fineding  place  for  the  pur- 
chasers* stock,  necessitating  buying  hay  at  or 
transporting  it  to  anotber  place,  since  tbeae 
would  be  separata  elemeuta  of  damage. 

18.  Appeal  and  Ebbqb  <S=»1140<4>— Bbvebsai. 
— ItEUANDiNG  Case. 
Under  Const  art  7,  {  3,  as  to  disposition  oC 
case  on  appeal,  in  action  for  breach  of  contract, 
a  portion  of  verdict  for  plaintiff  wbidi  waa  bas- 
ed on  evidence  admitted  under  an  erroneous 
theory  of  measure  of  damages  would,  oa  appeal, 
be  eliminated  from  the  judgment  for  want  of 
competent  evidence  to  supt>ort  it,  and  judgment 
reversed  and  caase  remanded,  with  directionB  to 
enter  judgment  for  plaintiffa  for  the  balance 
the  verdict. 

Burnett,  J.,  dissenting. 

In  Banc.  Appeal  from  drenlt  Ooart,  Ub- 
ion  Goanty ;  J.  W.  Knowlm,  Judge. 

Action  by  F.  B.  StUlwell  and  anottaa' 
agmlnst  A.  T.  Hill  and  others.  SVon  judg- 
ment for  t^Blntlfl^  defendantB  appeal.  Re- 
versed and  remanded,  with  dlrectlona. 


^sFm  other  esses  sea  same  topte  aad  KBT-NXJHBBR  la  all  Ker-Nnmbered  DtsstU  sad  ladtxas 
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Tbls  Is  an  action  to  reoorer  damages  for 
tUe  breach  ot  a  contract  for  the  sale  of  h&y. 
Verdict  and  judgment  went  for  plaintiffs, 
and  defendants  appeaL 

On  September  22, 1915,  the  defendants,  H. 
C.  C(H&pany,  and  the  plaintiffs,  Stillwell 
&  Proffitt,  altered  into  an  agreement  in  writ- 
ing, whereby  the  former  agreed  to  farolsh  to 
the  latter  400  tons  of  hay,  more  or  less,  de- 
livered in  the  stack  npon  its  premises  known 
as  the  H.  M.  C.  Company  ranch,  located  in 
Union  coonty,  Or.,  at  the  price  of  $6  per  t<Hi, 
on  meaKorement  of  480  cubic  feet  to  the  ton. 
it  was  further  contracted  that  Stillwell  & 
Proffitt  should  have  the  privilege  of  using 
certain  lands  described  In  the  contract  for 
the  purpose  of  pasturing  IWe  stock  during 
the  time  they  were  feeding  the  hay  purchas- 
ed, for  Oie  sum  of  9350.  The  hay  consisted 
of  25  certain  stacks  of  hay  selected  and 
agreed  npon  by  the  parties,  23  of  which  were 
located  upon  the  pasture  lands  mentioned. 
It  is  admitted  that  the  25  stacks  contained 
548  tOTis  of  480  cubic  feet  each.  About  the 
time  of  signing  the  contract  Stillwell  &  Prof- 
fitt tamed  several  head  of  cattle  Into  the  pas- 
ture lands,  where  they  remained  during  the 
fall  and  winter  seasons  of  1915  and  1916.  On 
October  1,  before  the  hay  had  been  measur- 
ed, a  fire  broke  out  upon  adjoining  lands 
and,  without  the  fault  of  either  of  the  par- 
ties to  this  action,  spread  over  these  lands 
and  destroyed  13  stacks  of  the  hay  stacked 
thereon,  amounting  to  283  tons  according 
to  the  measnrement  of  the  remaining  portion. 
On  October  22,  the  12  remaining  stacks  were 
measured  by  the  parties  and  found  to  contain 
263  tons,  for  which  the  plaintiffs  paid  the 
defendants  $6  per  ton,  aggregating  fl,CT8, 
and  also  paid  them  $350  for  pasture  land, 
refusing  to  pay  for  the  hay  burned.  There- 
after on  January  9,  1916,  H.  M.  G.  Company 
brought  an  action  In  the  circuit  court  of  the 
state  of  Oregon  for  Union  county  against 
StillweU  &  Proffitt,  alleging  that  they  had 
sold  and  delivered  on  September  22,  1915, 
the  pasture  land  mentioned  for  $350  and  548 
tons  of  hay  for  $6  per  ton  aggregating  $3,- 
688,  and  that  they  had  paid  H.  M.  a  Com- 
pany $1,928,  leaving  a  balance  of  91.710,  for 
which  judgment  was  asked. 

Stillwell  &  Proffitt,  as  defendants  therein, 
answered  the  complaint,  daiylng  the  deliv- 
ery of  the  hay  burned  or  the  delivery  of 
more  than  263  tons ;  ailing  that  they  paid 
$1,578  for  the  268  tons,  and  $350  for  the 
imstore,  aggregating  $1,928,  and,  in  effect, 
denying  any  liability  for  the  hay  burned,  and 
prayed  for  "judgment  against  plaintiffs  for 
their  costs  and  disbursements"  in  the  action, 
"and  that  they  be  allowed  to  go  hence  with- 
out delay."  A  reply  was  filed  putting  the 
cause  at  Issue,  and  the  same  was  tried  to 
the  court  and  jury,  resulting  In  a  verdict 
and  judgment  in  favor  of  the  defendants, 
StillweU  *  Fmffltt,  for  their  costs  and  dis- 
bursements. Ko  appeal  was  taken  from  this 
Judgment 


U7B 

In  October,  1916,  StUlweU  &  Proffitt 
brought  this  action  ti>  recover  damages 
against  H.  M.  C^  Company,  defendants,  for  the 
alleged  breach  of  the  contract  of  September 
22,  1916,  In  falling,  neglecting,  and  refusing 
to  deliver  to  them  283  tons  of  the  hay  men- 
tioned in  the  contract.  To  the  complaint  in 
this  action  the  defendants,  H.  M.  0.  Compa- 
ny filed  their  answer  putting  in  issue  the  al- 
legatlons  tberecrf,  and,  amwg  other  things, 
set  up  as  a  bar  to  the  prosecution  of  this  ac- 
tion the  record  and  judgment  in  the  former 
action  of  H.  M.  C.  Co.  v.  Stillwell  k  Proffitt. 
To  the  sei}arate  answers  the  plaintiffs  de- 
murred on  the  grounds  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  de- 
fense. The  demurrer  was  sustained  by  the 
court.  The  case  was  tried  upon  the  issues 
made  by  the  pleadings  and  resulted  In  a  ver- 
dict and  judgment  In  favor  of  the  plaintiffs 
Stillwell  &  Proffitt,  In  the  sum  of  $1,705. 
Owing  to  a  ton  or  two  of  the  bay  having 
been  used  for  a  miscellaneous  purpose  there 
Is  a  slight  discrepancy  in  the  flgores  ot  the 
number  of  tons. 

C.  H.  Finn  and  Crawford  &  EJaktn.  all  of 
La  Grande,  for  appellants.  IT.  S.  Ivanhoe, 
of  La  Grande,  for  respondents.' 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  first  question  for  deter- 
mination is  whether  the  judgment  In  tlie 
former  action  of  II.  M.  C.  Co.  v.  Stillwell 
&  Proffitt,  entered  on  March  19,  1910,  is  a 
bar  to  the  prosecution  of  this  action.  From 
the  pleadings  In  the  former  action  which 
have  been  referred  to  brIeCy,  it  Is  noticed 
that  StillweU  &  Proffitt  denied  the  delivery 
of  more  than  263  tons  of  hay,  and  affirma- 
tively alleged  that  H.  M.  C.  Company  failed 
to  deliver  the  balance  of  the  283  tons  of 
hay  mentioned  in  the  contract  As  we  view 
the  matter,  this  allegation  amounted  to  no 
more  than  an  affirmative  denial.  They  did 
not  In  the  first  action  plead  their  damages 
occasioned  by  the  breach  of  the  contract  as 
a  counterclaim  or  .defense.  It  is  a  well-set- 
tled rule  of  law  that  when  the  second  action 
between  the  same  parties  is  upon  a  different 
claim  or  demand  or  cause  of  action,  the 
judgment  dn  the  first  suit  operates  as  an  es- 
toppel only  as  to  the  point  or  question  actual- 
ly litigated  and  determined,  and  not  as  to 
other  matters  which  might  have  been  litigat- 
ed and  determined.  This  doctrine  holds  true 
whether  the  judgment  Is  used  In  pleading 
as  a  technical  estoppel,  or  Is  relied  on  by  wuy 
of  evidence  as  conclusive  per  se.  In  all 
cases  It  should  appear  that  the  first  judg- 
ment determined  the  actual  question  at  is- 
sue between  the  parties,  and  Uiat  the  pre- 
cise question  was  raised  and  decided  in  the 
former  suit  On  the  other  hand,  It  Is  equal- 
ly well  established  that  a  fact  which  has 
been  already  tried  and  determined  by  a 
court  of  competent  jurisdiction  cannot  be 
contested  again  between  the  same  parties. 
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aod  that  where  Bome  oontroIUng  ^ct  or 
question  material  to  Oie  detennlnation  of 
both  actions  has  been  determined  in  a  foz^ 
mer  suit,  and  the  same  fact  or  qaestion  la 
again  at  Issue  between  the  same  parties,  its 
adjudication  in  the  first  will,  If  iffoperly  pre- 
sented, be  condusive  of  the  same  gaestlon 
m  the  latter  suit.  16  R.  G.  L.  p.  973.  |  400 ; 
Barrett  t.  Failing,  8  Or.  182,  166;  La  Fol- 
lett  T.  Mitchell,  42  Or.  466,  69  Pac.  916,  95 
Am.  St  R^.  780;  Rnckman  v.  Union  Ry. 
Co.,  49  Or.  578,  581,  78  Pac.  748,  69  L.  R.  A. 
480;  Paulson  t.  Oregon  Surety  Co.,  70  Or. 
175,  180,  188  Pac.  888;  Cromwell  t.  Sac 
County,  94  IT.  S.  366,  356,  24  U  Ed.  196. 

Section  449,  p.  972,  of  16  R.  O.  L..  reads 
tbua  in  part: 

"While  a  judgment  is  decisive  of  the  points 
raised  by  the  pleadings,  or  which  might  property 
be  predicatad  up«n  them,  it  does  not  embrace 
any  matters  which  might  have  been  broaj;ht  in- 
to the  litigation,  or  causes  of  action  which  the 
plaintiffs  might  hsTe  Joined,  bat  which  in  fact 
are  not  Jcinad  or  embraced  in  the  pleadlnga." 

[i]  IB  the  former  action  the  dcefoidanta, 
StillweU  ft  Proffltt,  could  have  set  up  tibeir 
counterclaim  for  damages  and  had  the  same 
adjudicated  therein,  but  they  did  not  do  so. 
They  were  not  compelled  to  take  such  course 
or  be  preelnded  from  bringing  an  independent 
acti<ni  for  the  same.  Th^  bad  an  election 
to  use  such  cross-demand  as  a  defense  1^  way 
of  recoupment  or  to  bring  a  separate  action 
upon  it  l%e  omission  to  taJti  advantage  of 
matter  of  counterdaim  as  a  defense  is  no  bar 
to  a  cross  or  separate  action  upon  it,  so  that 
though  the  mns-dalm  be  admissible  by  way 
of  defense  the  defendant  has  an  option  to 
avail  himself  of  it  in  that  form  or  to  sue  up- 
on It  in  anottier  action.  TbB  reasm  for  al- 
lowing the  defendant  sudb  an  option  is  that 
a  different  rnle  would  greatly  dlminiah  the 
benefit  to  wUdi  he  is  entitled  and  in  some 
cases  wholly  neutralise  it.  It  may  require 
some  time  for  the  devel<^ent  of  the  ininry 
which  will  result  from  {dalntllFs  misconduct 
or  default  It  Is  unreasonable,  therefore,  that 
he  should  have  tiie  right  to  Hx  the  time  at 
which  the  money  value  of  his  wrongdoing  or 
omission  eliall  be  ascertained.  Tliat  right  is 
given  to  the  party  not  In  default  1  Suther- 
land, Damages  (Sd  Bd.)  1 187,  p.  470;  Blgelow 
on  Estoppel  (Otfa  Ed.)  p.  202.  At  page  203 
of  the  last  textbook  mentioned,  it  is  stated: 

"No  suit  can  be  maintaiaed  KKcept  upon  a 
legal  groand  of  action.  Now,  as  one  cause  of 
action  cannot  in  itself  alone,  when  merged  in 
judgment  carry  another  independent  cause  of 
action  with  It,  it  is  difficult  to  understand  how 
a  Jadgment  for  the  plaintiff  without  plea  can 
extinguish  a  counter  right  of  action  by  the  de- 
fendant, however  closely  connected  the  two 
claims  may  be.  Every  one  has  the  right  to  try 
bis  own  case,  and  in  his  own  way." 

[4]  StiUwell  ft  Proffltt,  as  defendants,  had 
the  right  in  the  former  action  to  elect  as  to 
whether  or  not  tiiey  would  plead  and  eeelc  to 
recover  on  tlieir  counterclaim  for  damages 
when  sued  for  the  pundiase  price  of  the  hay 
alleged  to  have  been  sold  and  delivered  to 
them,  or  deny  the  delivery  and  bring  an  in- 
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dependent  action  fOr  damages  reenltfng  from 
a  ftitlure  to  deliver.  19  Bncy.  Plead,  ft  Prae. 
p.  7S1;  2  Black  on  Judgments,  |  TBI;  Fniltt 
V.  Muldrlck,  39  Or.  353-S6S,  06  "Pac.  SO;  Hoo- 
ver V.  King,  48  Or.  281,  287,  72  Pac.  880,  66  L. 
R.  A.  790,  99  Am.  St  Rep.  754;  Baniett  v. 
Marrs,  62  Or.  606.  136  Pac.  888;  Krebe  Hop 
Go.  T.  Uvesley,  69  Or.  674,  684,  114  Fftc  944. 
118  Pa&  U6,  Ann.  Cas.  1913C,  768.  TbB  ques- 
tion of  tbe  damages  suffmd  by  the  present 
plaintiffti  was  not  in  Issne  no*  adjudicated  In 
the  former  action.  Hie  dalm  Of  lOalntlBb  in 
this  action  is  not  In  any  way  Inconsistent  wltti 
tile  findings  or  questi<ns  determined  in  tiie 
former  judgmoit. 

Mr.  Blgelow  says,  in  bis  work  on  BstOK)^ 
(6th  Ed.)  p.  206: 

"A  judgment  is  conclusive  only  In  respect  of 
matters  necesaarUy  inconaisteDt  with  it  Now, 
the  fact  of  the  ill  performance  of  a  contract  is 
not  inconsistent  with  a  judgment  upon  the  con- 
tract by  the  other  party." 

See.  also.  Id.  p.  203,  note  4. 

[B]  In  the  present  case  defendants,  H.  U.  C 
Company,  as  a  s^rate  defense  and  as  a 
counterclaim  to  plaintiffs'  cause  of  action,  set 
forth  the  written  contract  of  September  22. 
1915,  and  also  the  delivery  by  them  to  Still- 
well  &  Proffltt,  and  their  acceptance  of  the 
entire  amount  of  hay  contracted  to  be  sold  to 
plaiotlETs,  including  the  283  tons,  and  indst 
that  they  are  entitied  to  judgment  therefor 
at  the  contract  price.  This  is  the  Identical 
matter  pleaded  by  H.  M.  0.  Company  in  the 
former  action.  Issue  thereon  was  raised  by 
the  answer  of  StUlweU  ft  Proffltt  and  the 
question  of  the  delivery  of  the  283  tons  of  hay 
was  tried  and  determined  as  shown  by  the 
answer,  and  that  Judgment  has  become  final. 
AjH>Iylng  the  rules  above  referred  to,  the 
former  judgment  is  conclusive  and  binding 
uiwn  the  parties  to  that  extent 

[t]  In  Cromwell  v.  County  of  Sac,  supra. 
Mr.  Justice  Field  said: 

"But  where  the  second  action  between  the 
same  parties  is  upon  a  different  claim  or  de- 
mand, the  judgment  in  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  detcnnl- 
nation  oi  which  the  finding  or  verdict  was  ren- 
dered. In  all  cases,  therefore,  where  it  is  sought 
to  apply  the  estoppel  of  a  Judgment  rendered 
upon  one  cause  of  action  to  matters  arising  in 
a  suit  upon  a  different  cause  of  action,  the  in- 
quiry must  always  be  aa  to  the  point  or  question 
actually  litigated  and  determinu  In  the  original 
action,  aot  what  might  have  been  thus  litigated 
and  determined.  Omy  upon  meh  matters  is 
judgment  coadnslve  u  another  actton." 

Ooimsel  for  defendants  eratend  tiiat  plaln- 
tifft  waived  and  set  at  large  the  estoppel  by 
the  fbrmer  Judgment  There  was  no  waiver 
by  bringing  the  present  action.  Any  soch 
waiver  most,  ot  necessity,  relate  to  a  question 
determined  In  On  former  action,  as  In  Oooley 
V.  Snake  River  Imp.  Co.,  78  Or.  SS4, 162  Pac. 
1190. 

At  tiK  proper  time  Mttidftnts*  ceonsel  ask- 
ed for  appropriate  Instmetions  to  the  Jury 
as  to  the  delivery  of  the  hay,  based  upon  thrir 
contention'  as  to  the  former  JadgmenL  This 
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put  of  the  diarge  to  tlis  ioiy  nted  not  be 
furtbw  considered.  Xbere  ww  no  error  In 
wtelnlng  the  demnrnHr  to  defendants  sep- 
arate defenses. 

The  merits  of  this  case  dqiend  upon  the 
danuices  for  the  breach  at  the  oontraet  tor 
the  sale  and  dellvwy  of  the  hay.  As  to  this 
part  the  plaintUTs  allege  that  in  the  eaifly  fall 
of  191fi  the  plalntlfls  had  and  owned  a  larjie 
band  of  sto^  cattle,  to  wit,  between  SCO  and 
400  head,  and  In  the  course  of  their  business 
wished  to  pasture  and  feed  them  dnring  the 
entire  taH  and  winter  eeasona  of  19X5  and 
1916,  including  Uw  months  of  December,  1A16. 
tmd  JannaiT.  FebruazT,  Uarch,  and  April, 
1916,  at  some  point  In  Union  county;  that 
they  required  for  so  feeding  and  pasturing 
the  cattle  during  the  period  mentioned,  BeTer- 
al  hundred  acres  of  pasture,  suitable  for  feed- 
ing grounds,  and  from  400  to  600  tons  of  hay ; 
that  on  account  of  the  failure  at  the  defend- 
ants to  deliver  the  remainder  of  the  hay 
agreed  to  be  furnished,  plaintiffs  were  compel- 
led to  and  did  go  into  the  open  market  of  TTn- 
ion  county,  Or.,  and  purchase  208  tons  of  bay 
of  like  kind,  and  paid  therefor  the  aggregate 
sum  of  98,812^,  the  market  value  thereof, 
by  reason  of  which  they  were  damaged  in 
tbe  sum  of  91i602.50.  They  also  allege  loss 
by  reason  of  having  to  remove  the  cattle  to 
other  feeding  grounds  in  Uie  middle  of  win- 
ter, and  tiie  shrinkage  and  loss  thereof.  Hr. 
Stillwell,  one  of  the  plaintiffs,  testified  in  re- 
gard to  replacing  theliay  that:  "Well,  when 
I  saw  we  wasn't  going  to  have  hay  to  run  the 
«attle  through  I  started  to  rustle  around  to 
get  some  more  hay."  Be  said  that  he  pre- 
sumed it  was  in  January  when  he  discovered 
that  fbct;  that  the  first  hay  whidi  lie  pur- 
dused  for  912.60  a  ton  to  replace  that  burn- 
ed was  measured  January  19,  1916,  and  ar- 
ranged for  a  day  or  two  before  that;  ttiat 
abovt  the  1st  of  October  he  knew  the  hay  was 
burned;  that  he  went  to  Kansas  City  to 
martot  some  rattle  and  returned  in  about  two 
wedu;  Oat  he  may  have  said,  In  effect,  that 
be  would  not  buy  any  more  hay ;  that  if  the 
winter  was  as  mild  aa  the  preceding  one  the 
283  tons  would  be  snlBctent  to  carry  tbtm 
ttaronCh;  that  about  Febrvary  6th  firtlowlng, 
he  purchased  bay  from  Mr.  Krouse  at  $12.50 
atm;  that  hay  was  dbeaper  up  to  that  time ; 
that  he  purchased  hay  of  Mr.  UejutOOa  at 
910  per  ton ;  that  at  that  time  he  could  not 
have  bought  any  other  hay  of  any  conse- 
quoice  any  cheaper  with  which  to  f^  his 
cattle.  Indeed,  we  find  an  otter  of  counsel 
for  plaintiffs  to  prove  **that  if  the  winter  of 
1916-1916  had  been  a  winter  of  the  same 
character  as  the  preceding  one  the  268  tons  of 
hay  actually  delivered,  would  have  been  suffi- 
cient to  have  carried  his  cattle  during  that 
time."  It  is  shown  on  ttie  part  of  the  defend- 
ants that  the  market  inice  of  hay,  similar  to 
that  contracted  to  be  deliveredi  the  last  part 
of  S^tember  and  during  October  of  that  year 
was  from  9B'50  to  96^ 

[7,  t]  Upon  the  qnestUm  of  damages,  errors 


numbered  8  to  IE,  9  to  14,  and  15  to  19  are  as- 
slgued.  The  first  ^ss  of  these  ssslgDments 
involve  the  admission  at  evidence  over  the 
objectlona  and  exc^>tlons  of  defmdanta*  coun- 
sel aa  to  what  plaintiffs  paid  for  hay  In  Jan- 
uary, February,  and  March,  1916,  to  replace 
the  283  tona  of  hay  destroyed  by  1^  Are  of 
October  1«  1916,  and  therefore  not  delivered. 
The  oOier  assignments  of  error  onbrace  the 
actton  of  the  court  in  r^Uidng  to  give  certain 
Instructions  requested  by  defendants  and  to 
the  giving  of  owtaln  charges  to  the  Jury  up- 
on the  measure  of  damages.  All  these  as- 
signments may  he  considered  together.  The 
measure  of  damages  for  the  breach  of  an 
executory  contract  toe  the  sale  and  delivery  of 
personal  property  is  the  difference  between 
the  contract  price  and  the  market  value  at 
the  time  and  place  of  delivery  or  within  a  rea- 
sonable length  of  time  thereafter.  8  B.  O.  U 
p.  487,  I  48;  HockersQdth  v.  Hanley,  29  Or. 
27,  36,  44  Pac.  497 ;  Krebs  Hop  Co.  v.  Uves- 
ley,  supra;  Russell  MlUer  Milling  Go.  v. 
Bastasch,  70  Or.  4TO,  142  Pac.  805l  At  page 
479  of  70  Or.,  at  pKge  356  of  142  Pac,  in  the 
opinion  in  the  last-named  case  Bfr,  Justice 
Burnett  tersely  stated  the  rule  thus: 

"It  Is  a  plain  questloD  of  a  breach  of  an  ex- 
ecutory contract  for  the  sale  of  personal  prop- 
erty at  a  price  specified.  Ttt9  measure  of  dam- 
ages  for  a  breach  of  such  a  contract  by  the  pur- 
chaser is  the  dUference  between  the  contract 
price  and  the  lesser  market  value  of  the  goods  at 
the  time  of  the  breach  of  tlw  contract*^ 

Tb»  law  imposes  vpon  a  par^  injured  by 
another's  breach  of  contract  flie  active  du^ 
of  uaing  all  ordinary  care  and  making  all 
reasonable  exertions  to  render  the  injury  as 
light  as  posriUe.  If  by  his  negligeoee  or  wlll- 
f  ulnsBs  he  allows  (be  damage  to  be  unneces- 
sarily enhanced,  the  incraased  loss,  when  It 
was  avoidable  by  the  performance  of  his  duty, 
foils  upon  him.  Sherman  Center  v.  Letmard, 
46  Kan.  894,  26  Pac.  717,  26  Am.  St.  Bep.  101. 
104 ;  8  K.  C.  L.  i  14,  p.  442. 

[1-1  f]  Plaintiff^  coonsel  stated  thdr  poet- 
tlon  on  this  question  in  their  brief  as  follows: 

"We  submit  that  it  is  immaterial  when  re- 
spondents purchased  hay  to  replace  the  hay 
burned,  if  they  paid  no  more  than  the  market 
price,  or  what  it  could  have  been  purchased  for 
with  suitable  feeding  STOuBds,  witoin  a  Teason- 
able  time  after  they  learned  amwUanta  would 
not  replace  it" 

Where  the  value  of  personal  property  is  in 
Issue,  if  the  same  has  a  market  value  at  the 
time  and  place  in  question,  then  the  evideooe 
is  usually  confined  to  its  value  at  such  time 
.and  plac^  or  at  a  reasonable  time  before  and 
after  that  particular  time.  CcHner  v.  Way 
107  Ala.  300,  19  flonth.  966,  64  Am.  St.  Bep. 
98 ;  Jones  v.  Morgan,  90  N.  7.  4,  48  Am.  B^. 
181.  If  there  Is  no  maricet  value  at  the  time, 
ttien  the  market  value  at  smne  other  time, 
before  or  after,  may  be  shown.  8  R.  O.  L.  p. 
647,  1  190.  The  admhmton  at  evidence  as  to 
the  value  of  personal  praifawty  b^re  or  aft- 
er the  time  at  Its  lofNi,  or  irtiea  it  should  be 
delivered  under  tli^  oontiact,  la  for  the  pur- 
pose of  proving  the  valoe  at  the  time  in  qu«s- 
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tlon  tCT  the  want  of  any  better  evidence; 
but  this  does  not  permit  a  party  to  prore  the 
valne  of  perscmal  property,  contracted  to  be 
delivered  at  a  certain  time,  at  a  later  date 
when  the  market  value  has  doubled  or 
trebled.  There  does  not  appear  to  have  been 
any  dlfflciilty  In  proving  the  market  value  of 
the  hay  at  or  about  the  time  It  was  contract- 
ed to  be  delivered,  or  between  September  22, 
1916,  and  December  1,  1916.  We  see  no  rea- 
son for  resorting  to  proof  of  the  price  paid 
nearly  three  months  after  the  breadbi  of  the 
contract,  when  the  market  conditions  were 
entirely  dICCerent.  There  were  no  special  cir- 
cumstances to  warrant  the  exercise  at  a  dis- 
cretion. Beach  V.  Barltan,  etc.,  R.  Co.,  37 
N.  Y.  457,  470.  By  some  appropriate  Instruc- 
tion the  jury  should  have  been  limited  to 
the  market  value  of  the  hay  at  the  place  and 
about  the  time  of  the  contemplated  delivery. 

The  evidence  of  plalntlfEs  as  to  the  price 
paid  for  the  hay  in  January,  February,  and 
March,  1916,  was  Incompetent  for  the  purpose 
of  showing  the  market  value  of  the  hay  at 
the  time  the  same  was  to  have  been  delivered 
under  the  terms  of  the  contract  On  October 
1.  1916,  the  plainttffs  had  knowledge  that  the 
bay  was  burned,  and  that  they  could  not  re- 
ly upon  the  same  for  the  purpose  of  wintering 
their  cattle.  They  state  in  their  complaint 
that  early  In  the  fall  of  1915  they  had  be- 
tween 350  and  400  head  of  cattle  whidi  they 
wished  to  feed  during  the  fall  and  coming 
winter,  and  required  "several  hundred  acres 
of  pasture,  suitable  for  feeding  grounds  dur- 
ing the  winter  season  of  said  years,  and  from 
400  to  600  tons  of  hay."  Knowing  tbla.  It 
was  not  in  compliance  with  their  duty  or  the 
exercise  of  ordinary  care  for  them  to  spec- 
ulate upon  the  mlidnees  or  rigor  of  the  com- 
ing seas(m,  and  wait  until  the  latter  part  of 
January,  1916,  before  purchasing  a  portion  of 
the  bay,  and  nntU  February  and  March  be- 
fore obtaining  the  rrawludw  to  be  substitut- 
ed toe  that  destroyed.  If  Stlllwdl  ft  ProOltt 
desired  to  take  chances  upon  the  268  tons  of 
hay  delivered  being  sufficient  for  the  suste- 
nance of  their  cattle  daring  the  following 
winter  th^  could  do  ao  at  tbeir  peril. 

[12,13]  Defendants*  coun^l  requested  Ber- 
eral  instructions  to  the  puiport  that  the  court 
charge  the  Jury,  In  additi<ni  to  the  role  of 
damages  as  above  stated,  so  as  to  restrict 
the  evidence  of  the  market  value  of  the  hay 
to  the  period  for  delivery  or  within  a  reft- 
scnable  time  thereafter.  The  court  charged 
the  Jury,  In  substance,  as  requested,  with 
the  fbllowing  quallflcatifHi  that  It  was  the 
duty  ot  the  pUlntlffs,  upon  learning  ttiat  the 
hay  waa  burned  and  theft)  was  found  to  be 
only  2S8  tons  there(tf,  "to  have  immediately 
and  wlOilik  a  leawmable  time  *  •  •  pnr- 
diased  the  nune  In  the  market,  if  Ihev  could 
purotese  tneh  k»if  wU\  •  wUeMe  ptaoe  to 
/eetf  the  mme  to  pHatHtifft^  atoek."  Defend- 
ants' Gomuei  objeeted  and  excepted  to  Oie 
modifleatkm  in  the  worde  which  we  have  un- 
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derscored.  In  order  to  counteract  the  effect 
of  the  evidence  admitted  as  to  the  price  paid 
for  hay  In  7aniury,  February,  and  Uardi, 
1916,  or  to  "nnrlng  the  bell,"  we  think  the  In- 
Ht ruction  should  have  been  given  wittiout  the 
modification.  The  matter  of  obtaining  a 
suitable  feeding  ground  where<m  to  feed  the 
hay  was  the  excuse  claimed  by  the  platntlfls 
for  not  purchasing  It  at  an  earlier  date  Its 
purchase  at  a  later  date  would  not  remedy 
the  inconvenience  as  to  the  feeding  grounds. 
The  matter  of  the  transportation  of  the  hay. 
or  the  place  where  the  cattle  were  necessarily 
fed,  or  their  removal  to  some  other  snltable 
place,  would  under  certJiIn  circumstances  be 
an  element  of  damages;  but  we  fall  to  see 
bow  It  could  change  the  law  relating  to  the 
measure  of  damages,  as  to  the  time  at  which 
the  market  value  of  the  hay  should  be  estab- 
lished. It  is  not  shown  that  plaintiffs  could 
not  have  bought  at  an  earlier  date,  and  from 
the  same  parties  for  the  then  market  price, 
the  identical  hay  which  they  afterwards  pur- 
chased. Nor  is  It  shown  that  they  could  not 
have  purchased  the  hay  required  In  the  im- 
mediate vicinity  during  the  fall  of  1815  at  the 
price  mentioned  In  the  contract,  and  thereby 
have  reduced  the  damages  to  a  minimum.  On 
the  other  hand,  the  evidence,  all  of  whldi  is 
contained  In  the  record,  shows  that  by  a  rea- 
sonable effort  the  hay  could  have  been  ob- 
tained by  plaintiffs  before  December  1st  of 
that  year  at  the  market  price  of  f6  per  ton. 
The  expense  of  moving  the  cattle  and  the 
loss  by  shrinkage  caused  thereby  were  put 
in  evidence  and  snbmltted  to  the  jury.  By  a 
special  verdict  $1  was  fixed  as  such  loss  by 
shrinkage.  The  $1,002.50  recovered  for  the 
difference  bet^veen  the  price  imld  by  pUiIutiffs 
for  the  253  tons  of  hay  purcdiased  from  dif- 
ferent parties  and  the  contract  price  should 
be  eliminated  from  the  Judgment  for  want  of 
any  competent  evidence  to  &u[^rt  the  Mune. 
The  balance  of  $107.60,  ^edal  damases, 
should  be  allowed  plaintiffs  as  compensatioa 
for  moving  their  cattle  and  loss  occasltmed 
ther^t»y.  Section  8,  art  7,  Const,  of  Ongou  i 
Murphy  v.  Panter,  68  Or.  522,  120  Fac.  282; 
Hoog  T>  Wash.  Or^ton  Oarp^,  76  Or.  588,  144 
Pac.  574,  147  Pec.  756. 

The  Judgment  of  the  iowa  ccmrt  Is  re- 
versed and  the  cause  will  be  remanded,  vlth 
directions  to  enter  Judgment  In  favor  of  the 
Idfllntifle  In  the  sum  of  f  107Jia 

BURNETT,  J.,  dissenta 

On  Petition  for  '***»«mr^tn. 

KEIAN,  J.  In  oar  former  memorandnm  of 
(pinion  we  Indicated  that  the  Judgmait  of 
the  lower  court  should  tie  set  aside  on  ac- 
count of  prejudicial  error,  and  Jndgmeut  wan 
directed  entered  under  section  3  of  article  T 
of  the  Constitution,  which  provides  Oiat  ei- 
ther party  may  have  attadied  to  the  bill  of 
exceptions  the  whole  testimony,  the  instruc- 
tions of  ttie  court  to  Hie  Jury,  and  any  other 
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matters  material  to  tlie  dedslon  of  tbe  ap- 
peal, and — 

"if  tbe  Snpreme  Court  sliall  be  of  opinion,  after 
<>oDsideration  of  all  the  matters  tbna  Bubmitted, 
that  the  jadgment  of  the  court  appealed  from 
was  Biich  as  shoald  have  been  rendered  In  the 
case,  such  jud^rment  shall  be  affirmed,  notwith- 
fitandiag  an;  error  committed  daring  the  trial, 
or  if,  in  any  respect,  the  judgment  appealed 
from  should  be  changed,  and  the  Supreme  Court 
shall  be  of  opinion  that  it  can  determine  what 
judgment  Bhonld  have  been  entered  in  the  court 
t>^w,  it  Bliall  direct  sucb  jud^ent  to  be  en- 
tered in  die  same  manner  and  with  like  effect  as 
decrees  are  now  entered  in  equity  cases  on 
appeal  to  the  Suprane  Court" 

Counsel  for  defendants  petitioned  for  a  re- 
hearing anct  allied  attention  to  that  part  of 
the  former  opinion  wherein  It  was  stated 
that  tlie  $1,002.50  recovered  for  the  diCCer- 
«Dce  In  the  price  paid  by  plaintiffs  for  the 
253  tons  of  hay  purchased  and  the  contract 
price  should  be  eliminated  from  tbe  judg- 
ment for  want  of  any  competent  evidence  to 
finpport  the  game ;  that  the  balance  of  $107.- 
50,  special  damages^  should  be  allowed  plain- 
tiffs as  compensation  for  moving  their  cattle 
and  loss  occasioned  tber^y.  This  balance 
should  be  $1<^.60.  In  making  the  memoran- 
dum, the  sum  of  $1,710,  which  appeared  In 
the  record,  was  evidently  remembered  as  the 
amount  of  the  Judgment,  instead  of  $1,705. 
tbe  correct  amount  This  correction  can  be 
made  the  clerk.  We  are  Impelled  to  do 
this  upon  the  retrial  of  the  Issue,  In  order 
that  our  findings  upon  this  important  ques- 
tion of  damages  for  moving  a  band  of  about 
400  head  of  cattle  three  different  times  dur- 
ing tbe  Inclem^t  winter  season  shall  coin- 
cide with  the  findings  of  the  Jury  in  that  re- 
spect. 

It  Is  strNnuonsIy  urged  by*  counsel  for  de- 
fendants that  the  evidence  shows  that  the 
expense  of  moving  the  cattle  the  first  time  Is 
not  "greater  than  $3  or  $4,  the  cost  of  the 
2  $30  per  month  men  for  one  day."  We  are 
unable  to  accede  to  this  contentious  argu- 
ment. It  Is  doubtfal  if  the  amount  named 
by  defendants'  counsel  would  pay  the  ex- 
penses of  one  while  superintending  such  re- 
moval. It  appears  from  the  evidence  that 
the  cattle  were  not  all  moved  at  one  time, 
and  that  all  the  circumstances,  tronble,  and 
expense  of  so  moving  the  cattle  were  detail- 
ed, although  not  with  every  Item  of  expense. 
Mr.  StlUwell,  one  of  the  plalntlfh,  who  ap- 
liears  to  be  a  reasonable  and  conscientious 
witness,  stated  in  part  In  regard  to  the  cost 
of  moving  the  cattle: 

"Well,  there  was  extra  mm,  and  when  I  got 

over  on  tbe  Dobbin  place  I  had  to  put  on  an 
extra  man  and  team  there.  I  could  not  tell  you 
juBt  offhand  in  dollars  and  ceats  how  much  the 
extra  ezpeose  was.  It  waa  quite  a  eonsid- 
eraUe  sum.** 

That  the  expense  and  tnjury  occasioned 
by  moving  the  cattle  amonnts  to  less  than 
$1<K}.50  cannot  be  believed  by  any  one  famil- 
iar wltb  mdi  matters  as  the  Jury  probably 


was.  It  la  asserted  that  this  sum  is  not 
within  the  Issues  raised  by  the  complaint; 
that  part  of  the  complaint  reads  as  follows: 

"That  by  reason  of  defendants*  failing,  neglect- 
ing, and  refusing  to  furnish  plalntiffii  said  hay 
at  the  time  and  place  and  as  th^  contracted 
and  agreed  to  do,  plaintiffs  were  compelled  to 
and  did,, at  zreat  cost  and  expense,  move  said 
cattle  from  the  feed  grounds  and  pastui-e  lands 
purcliaaed  from  defendants  at  aforesaid,  and  in 
the  sum  of  not  less  than  $100 ;  and  tliat  by  rea- 
son of  said  failure,  n^lect  and  refusal  of  de< 
fendants,  and  the  said  removal  of  said  cattle 
from  said  pasture  and  feeding  groonds,  plain- 
tiffs lost  in  injury  to.  death,  and  shrinlcage  that 
was  and  could  never  be  returned,  in  the  sum 
of  not  less  than  $1,500." 

It  Is  obvious  that  a  much  larger  amount 
than  that  allowed  by  tbe  Jury  and  by  this 
court  was  alleged  In  the  onnplalnt  It  Is 
evident  that  the  Jury  allowed  a  small  sum 
for  Injury  to  the  cattle  other  than  the  $1 
shrinkage,  as  shown  by  the  special  verdict. 
All  the  evidence  on  this  phase  of  the  case 
was  carefally  weighed  by  this  cour^  and  no 
doubt  was  so  considered  the  Jury.  De- 
fendants' petition  for  a  rehearing  is  denied. 

Plaintiffs  filed  a  petition  for  reh«irlng, 
and,  while  no  real  complaint  is  made  to  the 
re-exaniinailon  of  the  facts  under  the  Consti- 
tution, it  is  earnestly  arened  that  the  evi- 
dence In  the  case  showed  tlie  market  value 
of  the  hay  which  was  not  ddlvered  to  be, 
at  or  ab<Hit  the  time  of  the  failure  to  deliver 
the  some^  the  amount  paid  by  the  plaintiffs 
In  January,  February,  and  March ;  and  that 
the  court  erred  in  holding  tliat  there  was 
failure  to  prove  ^rbsit  the  market  value  of 
the  bay  was  on  or  about  October  22,  IQIS, 
when  the  remainder  was  measured*  and  waa 
not  shown  to  be  more  than  $6  per  ton;  but 
that,  (m  the  other  hand,  it  was  dwwn  to  be 
no  more  than  that  sum.  In  Its  entirety  Mr. 
Stlllwell's  evidence  Indicates  that  there  waa 
no  effort  made  to  purchase  hay  until  long 
after  the  date  mentioned,  when  the  winter 
season  proved  to  be  more  severe  than  he  had 
expected.  While  he  testified  that  he  com- 
menced to  look  around  for  hay,  with  suitable 
feeding  grounds,  he  practically  admitted  that 
he  said  In  effect  that  If  the  winter  was  not 
more  severe  than  the  prior  one,  the  hay 
which  was  not  burned  would  be  sufficient  for 
wiutn-ing  his  cattl&  His  statement,  quoted 
In  our  opinion,  as  follows:  "Well,  when  I 
saw  we  wasn't  going  to  have  bay  to  run  tbe 
cattle  through  I  started  to  rustle  around  to 
get  some  more" — and  that  about  January  12, 
1910.  he  purchased  the  first  lot  for  $12.50, 
stating  in  this  ctHinectlon,  "No,  I  found  no 
cheaper  hay  than  twelve  dollars  and  a  hal^" 
evidently  meant  that  he  could  not  obtain  the 
hay  at  that  time  at  any  less  price,  and  clear- 
ly Indicates  that  no  effort  was  made  before 
that  time  actually  to  obtain  the  hay,  even 
though  he  might  have  inquired  in  regard 
thereto.  All  the  evldaace  indicates  that  the 
plaintiffs  foiled  to  exercise  doe  diligence  to 
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Obtain  the  bay  required  liy  them,  within  a 
reasombto  time  after  the  alleged  ftallnre  to 
ddlrer.  As  enggeeted  in  onr  tormer  oi^nion, 
when  Che  defendants  felled  to  deliver  the 
hay  omtracted  for,  and  the  drcumstances  hi 
regard  thereto  were  folly  made  known  to 
plaintiffs  on  October  22. 191D,  and  It  was  un- 
derstood between  the  parties  that  ^the  hay 
was  agreed  to  be  bcM  tor  the  purpose  of 
feeding  plaintiffs'  cattle,  the  plaintiffs  were 
at  liberty  to  do  one  of  two  things:  Go  into 
the  market  and  pnrchase  hay  within  a  rea- 
sonable time  thereafter,  transport  the  same 
to  the  place  where  the  hay  was  to  be  dellT- 
ered,  and  charge  for  such  transportaUon  as 
a  part  of  the  damages ;  or  to  so  parcbase  the 
hay  and  move  their  live  stock  to  the  place 
where  It  was  purchased  and  where  the  cattle 
could  be  fed.  Tbey  followed  the  latter  meth- 
od, except  as  to  the  time  within  which  such 
purchase  was  made. 

Counsel  for  plaintiffs  Inquire,  If  the  court 
overlooked  the  fact,  testified  to  by  Stlllwell, 
that  the  defendants  refused  to  permit  plain- 
tiffs to  use  the  feeding  grounds  named  In  the 
agreement  for  feeding  the  unburned  hay,  and 
contend  that  this  was  sufficient  excuse  for 
plaintiffs  not  purchasing  the  bay  or  moving 
the  same  to  tlie  grounds  leased  from  the  de- 
fendants. This  necessitates  a  reference  to 
the  written  contract  between  the  parties, 
from  which  it  appears  that  the  plaintiffs  ob- 
tained from  the  defendants  "the  privilege  of 
u^ng  for  the  purpose  of  pasturing  their  live 
stock  that  portion  of  the  lands  controlled  by 
party  of  the  first  part,  H.  M.  0.  Company,  lo- 
cated on  the  west  side  of  Catherine  Creek 
adjoining  the  H.  M.  C.  Company  ranch  prop- 
er, for  the  sum  of  ¥350."  In  our  judgment, 
this  part  of  the  contract  Is  separate  from  the 
agreement  as  to  the  sale  of  the  hay.  As  to 
the  privilege  of  pasturage  or  lease,  It  Is  nec- 
essary to  refer  to  the  latter  contract  for  the 
purchase  of  the  hay,  only  to  ascertain  the 
time  for  such  pasturage.  A  fair  construc- 
tion of  the  written  contracts  shows  that  the 
plaintiffs  were  entitled  to  the  pasturage  and 
feeding  grounds  for  the  cattle  during  the 
time  It  would  naturally  take  for  feeding  the 
25  stacks  of  hay  contemplated  to  be  purcbaa- 
ed.  They  were  In  possession  of,  and  had 
written  authority  to  use,  the  premises  for 
the  purpose  of  feeding  their  cattle  for  sudi 
length  of  time,  and  it  was  unnecessary  for 
them  to  obtain  further  permission.  If  be- 
fore the  lease  expired  the  defendant  bad 
compelled  plaintiffs  to  abandon  the  pasture 
and  feeding  grounds,  it  would  have  raised 
an  Issue  which  Is  not  in  this  case.  We  have 
given  all  the  evidence  and  record  onr  most 
careful  attention  and  adhere  to  our  former 
opinion. 

The  petition  of  plaintiffs  la  therefore  de- 
nied. 

BURNETT.  J.,  dIssenU. 


STATE  ex  rd.  PAIGE  t.  DISTRICT  COCBT 
OF  FIFTH  JUDICIAL  DI8T.  IN  AND 
FORBCADlSONCOUNTTetal.   (No.  4181' 

(Supreme  Court  of  Montaaa.    Jan.  191&) 

1.  Csminix  Law  Statutes— Repeal 

— li-FECT. 

Rev.  Codes,  I  0006,  prior  to  amendment  of 
February  14,  1917  (Ijiw^  1917.  c.  25).  provided 
for  the  removal  ot  a  county  commisaioQer  when- 
ever be  should  collect  illend  fees,  his  ignorance 
of  the  law.  his  {cood  faith,  or  his  honest  belief 
that  he  was  entitled  to  the  fees  being  no  de- 
fense. Act  Feb.  14.  1817.  amended  the  statute 
so  as  to  make  it  a  criminal  offense  for  a  county 
commiasioner  to  collect  ill^al  fees  knowingly, 
willfully,  and  corruptly.  Seld  that,  when  the 
Legtslature  substituted  the  new  act  Car  the  old 
one.  the  old  act,  except  in  so  far  as  it  was 
indoded  in  the  new.  was  r^;)ealed,  and  hence 
a  county  commissioner  could  not  be  prosecuted 
under  the  new  act  for  llleffal  exaction  of  fees 
when  the  old  act  was  in  force. 

2,  CBIMIHAI.   IjAW    «S9lS  —  Pboobdirob  — 

AsfBifDVEnr  or  Statdtb. 
In  such  case,  as  there  is  no  aeneral  savins 

clause  provided  by  the  Constltuhon  or  statute 
for  offenses  other  than  those  prosecuted  by  in- 
dictment or  information,  the  failure  of  the  Lee- 
islature,  m  enacting  tbe  act  ot  1817,  to  save  all 
proceedings  pending  under  the  original  act,  pi^ 
eluded  the  maintraiance  of  a  proceeding  Im^ub 
before  amendment. 

Original  proceeding  by  the  State,  on  rela- 
tion of  Bert  G.  Paige,  for  writ  of  prohlbt- 
tton  to  the  District  Court  of  the  Flftti  Judi- 
cial District  in  and  for  the  county  of  Madi- 
son and  William  A.  CHark,  a  Judce  tlitteof. 
Writ  issued. 

M.  H.  Duncan,  of  Virginia  City,  and  J.  B. 
Jones,  of  Twin  Bridges,  for  relator.  James 
T.  Shea,  of  Twin  Bridges,  for  respondenta 

HOLLOWAT*  J.  This  proceeding  presents 
the  Inquiry:  May  a  county  commissioner  be 
tried  now  upon  an  accusation  presented 
against  him  pursuant  to  section  9006,  Revis- 
ed Codes,  for  collecting  Illegal  fees — the 
statute  having  been  changed  after  the  accu- 
sation was  filed,  but  before  the  accused  was 
brought  to  trial?  The  circumstances  out  of 
which  tills  proceeding  arises  are  set  forth 
fully  In  State  ex  rel.  Payne  v.  District  Court. 
03  Mont  350,  165  Pac.  294. 

Under  section  9006  a  county  commission- 
er was  liable  to  removal  from  office  for  col- 
lecting Illegal  fees.  If  the  bare  fact  appear- 
ed that,  acting  by  virtue  of  his  ofBce,  tha 
commissioner  had  collected  fees  not  author- 
ized by  law,  but  one  result  oould  follow, 
namely,  his  removal  from  office.  He  could 
offer  no  excuse.  His  Ignorance  of  t^e  law. 
his  good  faith,  or  his  honest  belief  tliat  he 
was  entitled  to  the  fees  availed  him  nothinc; 
neither  could  he  be  heard  to  say  that  tbe 
county  had  received  full  value  In  the  servlcea 
for  which  the  fees  were  charged.  A  crimi- 
nal intent  or  sinister  purpose  was  not  an  in- 
gredient of  the  offense  defined,  and  it  was 
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therefore  only  neceawry  to  allege  tbe  offi- 
cial capacttj  of  the  aeraaed  am&  that,  acttag 
by  Tirtiw  of  Ida  ottc^  bo  ndleeteA  certain 
feea  whldi  the  law  did  not  avthorlie.  hag- 
Satt  r.  Pzldeanx.  16  Most  206»  40  Pac  377* 
SO  An.  Bt  Rep.  498;  State  ex  lel.  Rowe  t. 
District  Oonrt,  44  Moat.  818,  119  Pac  1108, 
Aim.  Gaa.  191SB,  616. 

[1,1]  By  an  act  approved  Febmary  14, 
1917  (Laws  1017.  c  25),  It  la  declared  that 
section  OOMla  amcodcd  "to  read  aa  ft^wa." 
Then  follows  the  new  enactment.  Not  only 
are  tbe  two  statutes  radically  different  in 
matters  of  procedoie,  but  the  very  basis  of 
tbe  right  is  changed  altogether.  Tbe  gist  of 
the  offense  defined  by  section  9006  was  tak- 
ing Illegal  fees,  whether  done  Ignorantly,  In 
good  faith,  or  with  a  dishonest  purpose. 
The  gist  of  the  offense  defined  by  the  amend- 
ed statute  is  the  criminal  intent  Unless  the 
accused  collects  the  Illegal  fees  knowingly, 
willfully,  and  corruptly,  he  commits  no  of- 
fense under  the  new  act  Under  the  original 
statute  the  accused  was  not  entitled  to  a  Ju- 
ry trial,  but  he  is  under  the  new  act.  Un- 
der this  new  provision  he  may  offer  evidence 
of  good  faith,  honest  mistake,  or  value  re- 
ceived by  the  county,  whereas  under  section 
9006  none  of  these  matters  was  relevant. 

When  the  Legislature  declares  that  an  ex- 
isting statute  is  to  be  amended  'to  read  as 
follows,"  etc.,  it  thereby  evinces  an  intmtlon 
to  make  tbe  new  act  a  substitute  for  the 
old  one,  and  to  make  it  take  the  place  of  the 
amended  act  excludvely.  City  of  Helena  v. 
Bogan.  27  Mont  135,  69  Pac.  709.  In  other 
words,  BO  much  only  of  the  original  act  as  Is 
repeated  in  the  new  statute  Is  continued  in 
force  (section  '119,  Rev.  Codes),  and  all  por- 
tions omitted  from  the  new  act  are  repealed. 
This  is  a  general  rule  of  construction  (38 
Cyc.  1083),  and  added  emphasis  is  given  to 
it  in  this  Instance  by  section  2  of  tbe  new 
act,  which  repeals  all  acts  or  parts  of  acts 
Inconsistent  with  it. 

In  this  state  we  have  no  general  saving 
clause  provided  by  Constitution  or  statnte 
for  offenses  other  than  those  prosecuted  by 
indictment  or  information,  and  tbe  failure 
of  the  Legislature,  in  enacting  chapter  20 
above,  to  incorporate  a  clause  saving  all  pro- 
ceedings then  i)ending  under  section  9006, 
deprived  the  district  court  of  Jurisdiction  of 
the  subject-matter  of  the  accnsatloo.  This 
is  likewise  a  general  rule,  particularly  ap- 
plicable to  the  repeal  of  a  statute  which  cre- 
ated a  cause  of  action  and  conferred  Juris- 
diction over  the  same  as  did  section  9006. 
36  Cyc.  1228;  Pullen  v.  City  of  Cugene,  77 
Or.  320,  146  Pac.  822,  147  Paa  768,  1191,  151 
Pac.  474,  Ann.  Cas.  1917D,  933.  939. 

The  accused  cannot  be  tried  for  the  offense 
defined  by  section  9006,  for  there  is  not  now 
any  such  offense  known  to  the  law.  He  can- 
not be  tried  under  the  new  statute,  for  at 
tbe  time  he  committed  the  acts  complained 


of  there  was  not  any  such  offense  aa  la  de- 
fined by  chapter  2B  above. 
The  peremptory  writ  of  prohibition  will 


SANNBR,  J.,  concurs.    BRANTLY,  C.  J., 

being  abaoit,  takes  no  pari:  In  the  foregoing 
decision. 


STATS)  ex  reL  WIECK  v.  DISTRICT  COURT 
07  EIGHTEENTH  JUDICIAL  DIST.  IN 
AND  FOB  HIU^  COUNTY.   (No.  4117.) 

(Sopreme  Court  of  Htmtana.    Jan.  14,  1918.) 

Appeal  and  Bbbdb  ^9857(1)— Questions  Bi- 

TUWABLB— DSTAnLT  jDnOMXKT. 

An  order  setting  aside  a  de&iult,  made  upon 
oons^t  of  counsel  m  open  oonrt,  wHl  not  be  re- 
viewed. 

Proceedings  by  the  State  of  Bftmtana,  on 
the  relation  of  Anthony  WledE,  against  tbe 
District  Court  of  the  Eighteenth  Judicial 
District  In  and  for  tbe  Oonnty  of  Hill,  to  re- 
view an  order  setting  aside  a  default  Order 
affirmed. 

Nelson  ft  Turcotte,  of  Havre,  and  J.  A. 
Walsh,  of  Helena,  for  relator.  W.  T.  Plgott. 
of  Helena,  and  Victor  Griggs,  of  Havre,  for 
respondent 

HOLLOWAY,  J.  A  motion  for  rehearing 
was  granted  upon  a  sbowing  by  respondent 
that  through  inadvertoice  the  record  owtl- 
fled  to  this  oonrt  in  the  first  instance  was  not 
correct  The  record  has  beoi  corrected  in 
flie  court  below  and  a  snpplemratal  return 
made.  It  appears  from  the  record  now  before 
ns  that  the  order  of  January  12, 1917,  setting 
aside  the  default  U  the  defendants  In  the 
case  of  Anthony  WtetA.  v.  F.  A.  Bnttrey  and 
J.  W.  unison,  was  made  by  the  court  '*up(m 
agreement  of  counsel  for  idaintiff  and  defend- 
ants made  In  open  covrt"  Under  these  dr- 
cumstances  there  Is  not  any  merit  in  this 
application. 

The  OTder  setting  adde  the  default  is  af- 
flrmod. 

BANNER,  J.,  concurs.  BRANTLY.  O.  J., 
beiat  absent,  did  not  hear  the  argumoit  and 
takes  no  part  In  tbe  foregoing  decision. 


CHICAGO,  B.  L  &  P.  RY.  CO.  v.  EYSTBR. 
(No.  8788.) 

(Supreme  Court  of  Golwado.  Jan.  7, 1818.) 
1.  Baiuoadb  <B8»4a6— iKJuanta  to  Stock— 

COUFLIANCE  WITH  STATUTE. 
The  stock  law  of  1911  (Laws  1911,  p.  400) 
requires  a  railroad  company  to  notify  the  nesr- 
est  live  stock  iaspeetor  end  the  section  foreman 
when  an  accident  to  stock  occurs  on  its  road, 
who  toother  most  inspect  tbe  animals  injured 
or  killed.  I^e  inspector  is  required  to  estimate 
their  value  if  killeo,  and  the  damages  If  tbe  ani- 
mals are  injured,  and  ascertain  tbe  owner's 
name.  After  receiving  the  report  of  the  inspec- 
tor, the  state  board  of  stock  ioBpection  commis- 
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sioners  mtut  send  a  copy  to  tlie  on-ner  and  to 
the  railroad  compaQj,  and  rcQuest  it  to  pay  the 
estimated  value  to  the  board  for  the  use  of  tLc 
owner,  whereupon  the  owner,  If  sattoSed,  may 
file  proof  of  ownership  with  tbs  company  and 
accept  the  estimated  ralue,  but  if  dissatisfied, 
and  willing  to  arbitrate  tbc  damages,  be  may 
file  proof  of  ownership  and  the  amount  of  dam- 
ages claimed  with  the  board,  and  its  award  shall 
be  final.  The  law  further  provides  that  the 
owner,  after  being  notiiied,  is  required,  on  de- 
clining to  accept  the  estimated  amount  or  arbi- 
trate, to  tile  a  demand  with  the  railroad  com- 
panrs  station  agent  within  six  months  after  the 
accident  JJeld  that,  where  the  owner  was  not 
notified  as  required  by  the  stock  law,  the  six 
months'  limitation  does  not  apply. 
2.  Kailboads  ®=3411(3)  — Fences  — Injubies 
TO  Stock. 

Under  the  stock  law  of  1011,  providing  that 
a  railroad  company  shall  be  absolutely  liable  to 
the  owner  for  all  live  stock  killed  or  injured, 
but.  if  it  shall  duly  build  and  keep  in  snmcient 
repair  fenceei,  gatest  and  cattle  guards  along  its 
right  of  way,  It  shall  not  be  liable,  failure  to 
maintain  a  fence  as  required  by  law  is  negli- 
pence  per  se,  and,  where  such  failure  results  in 
injury  to  stock,  the  railroad  company  is  liable. 

E^a  Banc.  Error  to  District  Oonrt,  EH  Paso 
County ;  J.  W.  Sheafor,  Judge. 

Action  by  Bobert  W.  Eyster  against  the 
Chicago,  Bock  Island  &  PadjQc  Railway 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

In  this  action,  brought  to  recover  the  value 
of  live  stock  killed  on  defendant's  railroad  by 
a  train,  plaintiff  alleges  that  along  the  rail- 
road r^ht  of  way  tbo  fence  was  broken  down, 
and  negUgently  iiermltted  by  the  ctnnpany  to 
remain  so  defective  as  to  allow  «m*Tnaia  to 
stray  upon  the  railroad  trad^.  The  answer 
denies  the  animals  strayed  npon  the  track 
and  vrere  killed  by  reason  of  defendant's  nei^ 
ligence  In  failing  to  maintain  a  good  and  stut* 
fident  fence,  or  on  account  of  Ita  detfecUre 
eonditimi;  alleges  the  railroad  right  of  way 
where  the  animals  were  kUled  was  Indoeed 
with  good  and  sufficient  fences,  gates,  and 
cattle  guards  capable  of  keeping  animals  off 
the  railroad,  and  that  the  fence  was  kept  In 
good  and  propw  condition  of  repair;  and  de- 
nies that  its  negll?ence  was  the  canse  of  the 
acddent  It  then  alleges  that  about  three 
week^rior  to  the  accident  there  was  an  ab- 
normal fall  of  snow,  which  drifted  and  so 
covered  the  fence  that  the  animals  walked  on 
the  drifted  snow  over  the  top  of  the  fence 
onto  the  right  of' way  and  were  killed;  that 
plalnlUr  knew  the  condition  r^rdlng  the 
snowdrifts,  and  failed  to  exercise  ordinary 
care  In  keeping  the  animals  inclosed,  ami  neg- 
ligently permitted  them  to  run  at  large  ad- 
joining the  right  of  way  during  the  prera- 
lence  of  such  conditions.  It  then  pleads  its 
compliance,  and  plaintiff's  noncompliance 
nlth  what  is  nmal^  termed  the  rtock-killing 
statnte.  S.  U  1911,  p.  400. 

The  animals  were  in  an  Inclosed  pasture  or 
range  adjcrtning  the  railroad,  which  was  also 
inclosed.  At  a  farm  crossing  tba  onnpany 
had  CQnstmcted  and  was  maintaining  a  gate, 
and  it  was  here  the  animals  got  onto  the 


tailroaiL  'Jliere  was  svldeiice  that  the  gate 
itad  been  partly  destroyed  by  Are,  which  left 
it  In  a  detectlTe  conditlaii,  wiUi  the  top  board 
down  or  entirely  off,  for  a  long  time  ^lor  to 
tiie  mowstorm,  and,  thou^  (tftcn  rqialred. 
that  the  sate  was  Mt  malatained  nt  the  prop- 
er heli^t;  that  fhe  snow  liad  drifted  ai^lnst 
the  gate  and  parOy  covered  It;  and  that  Hx 
animals  walked  on  the  snowdrift  over  the  top 
of  the  gate  onto  Uie  track  and  were  killed 
by  a  train.  The  pay  tetnmed  a  verdict  for 
plaintiff. 

Wm.  T.  Hodges,  D.  Edgar  Wilson,  and 
Harold  IL  Henly,  all  of  Denver,  and  FrankUn 
E.  Brooks  and  George  W.  Bierbauer,  both  of 
Colorado  Springs,  for  plaintiff  In  error. 

GABRIGUES,  J.  (after  stating  the  facts  as 
above).  [1]  In  IDll  the  Legislature  passed 
a  comprehensive  stock-killing  statute.  S.  L. 
l&ll,  p.  400.  This  statute  requires  the  rail- 
way company  to  notify  the  nearest  state  live 
stock  inspector  and  the  section  foreman, 
when  such  an  accident  occurs  on  its  rail- 
road, and  they  together  must  Inspect  the 
animals.  The  lni<pector  must  estimate  their 
value  if  killed,  and  the  damages  If  the  anl- 
mnls  are  injured,  asccitatn  the  owner's  name, 
and  report  his  findings  to  the  secretary  of 
the  state  board  of  stock  inspection  coramls- 
sioners.  After  receiving  each  report,  the  sec- 
retary must  send  a  copy  of  It  to  the  owner. 
8lB0  to  the  railway  company,  and  request  it 
to  pay  the  estimated  value  to  the  board  for 
the  use  ot  the  owner.  The  owner,  after  re- 
celvlng  from  the  secretary  such  copy  of  the 
inspector's  report,  may,  it  satisfied,  file  pnx^ 
of  ownership  with  tlie  secretary  and  accept 
the  estimated  value,  which,  If  he  does.  Is  a 
final  settlement  If  dissatisfied,  however, 
with  the  estimated  value,  but  willing  to  arbi- 
trate the  damages,  he  may  file  proof  of  owner- 
ship and  the  amount  of  damages  he  claims 
with  the  board,  and  its  award  shall  be  final 
and  binding  upon  each.  But,  after  being 
so  notified,  he  may  decline  to  do  either; 
that  is,  to  accept  the  estimated  value  or  to 
file  his  claim  with  the  board,  in  which  event 
he  is  required  to  file  a  demand  with  the  sta- 
tion agent,  and  if  he  falls  to  do  that  within 
e4x  months  after  the  accident,  when  notified, 
his  (daim  against  the  rallvray  company  Is  for- 
ever barred.  If  he  pursues  the  lattar  course 
and  flies  his  demand  \iith  the  station  agent, 
then  th&  compnny  must  within  SO  days  VfJ 
the  full  demand,  if  it  does  not,  the  owner  may- 
sue  and  recover  the  full  damages,  provided  he 
brings  suit  within  months  from  Oie  date 
of  filing  mdli  demand  with  tiie  station  agent. 

The  suit  in  this  case  is  not  based  npon  the 
inspector's  estimated  value  whldi  the  compa- 
ny failed  to  pay,  nor  upon  the  award  of  tbe 
board,  nor  upon  the  company's  failnre  to  pay 
within  30  days  the  demand  filed  with  the 
station  agent  The  company  did  not  comply 
with  the  statnte  and  none  of  these  things 
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were  done.  The  action  is  based  upon  sec- 
tions 1,  2,  8,  and  4  6f  Qie  act,  to  recover 
tbe  actual  Talae  of  the  animals.  It  Is  only 
In  the  event  the  owner,  after  being  notified, 
declined  to  accept  the  estimated  value,  or  to 
file  a  claim  with  the  board  that  he  was  re- 
quired to  file  a  demand  with  the  station 
agent  He  was  not  notified,  and  given  an  op- 
portunity to  file  proof  of  ownership  with  the 
secretary  and  accept  the  estimated  value  or 
to  arbitrate.  The  company  neglected  to  no- 
tify the  Inspector,  and  tbere  was  no  inspec- 
tion so  far  as  tbe  record  sbows.  Tbe  owner 
was  roQUired  to  file  his  demand  with  the 
station  agent  as  required  by  section  10  of  the 
act,  only  In  the  event  be  dedlned,  after  be- 
ing notified,  to  accept  tbe  estimated  value  or 
to  arbitrate.  He  had  no  opportunity  to  do 
either.  Before  the  six  months'  statute  could 
bar  his  right  to  recover,  he  first  had  to  be 
notified  and  given  an  opportunity  to  accept 
or  arbitrate.  The  railroad  company's  com- 
pliance with  the  act  Is  a  condition  precedent 
to  Uie  requirement  that  the  owner  file  proof  of 
ownership  as  required  by  section  8,  or  a  de- 
mand with  the  station  agent  as  required  by 
section  10.  It  is  only  In  the  event  that  the 
Owner,  after  being  notified,  declines  to  ac- 
cept the  provisions  of  section  8,  that  he  Is 
affected  by  the  provisions  of  section  10. 
Therefore  the  company's  contention  that  the 
owner  foiled  to  file  proof  of  ownership,  and 
failed  to  file  a  demand  with  the  station  agent, 
end  that  tlie  six  months'  statute  of  limita- 
tions bars  the  action,  Is  not  availing  to  It 
as  a  defuse  In  this  case. 

[2]  Sections  1,  2,  S,  and  4  of  the  act  pro- 
vide In  substance  that  If  the  railway  com- 
pany fails  to  inclose  Its  railroad  with  a  good 
fence,  gates,  and  cattle  guards  amply  sufil- 
dent  to  prevent  animals  from  getting  on  tbe 
railroad,  it  shall  be  absolutely  liable  to  the 
owner  tor  all  live  sto^  killed  or  injured  by 


trains  on  the  railroad ;  If  It  duly  bullda  and 
keeps  in  sufilcient  repair  such  f^ces,  gates, 
and  cattle  guards,  it  will  not  be  liable,  and 
It  may  plead  and  prove  such  compliance  as 
a  defense.  The  statute  makes  the  mere  hap- 
pening of  such  an  accident  prima  facie  evi- 
dence of  negligence  and  provides  that  the 
company  must  pay  full  value  for  all  dam- 
ages, unless  It  show  a£Qrmatlvely  on  the  trial 
that  the  accident  was  not  caused  by  its  neg- 
ligence. This  suit  is  based  upon  the  alleged 
negligence  of  the  company  for  failure  to 
miilntaln  a  fence  amply  sufficient  to  prevent 
animals  from  getting  upon  the  railroad.  It 
Is  not  to  recover  a  penalty,  but  is  to  recover 
compensation  for  actoai  damages.  It  is  a 
remedial  right  given  by  statute  to  recover 
tbe  actual  value  of  animals  killed  through 
the  company's  n^ligence  In  failing  to  com- 
ply with  the  Btatuta  Failure  to  maintain 
a  fence  as  required  by  the  act  is  negligence 
per  se,  and,  If  that  was  the  cause  of  the  ac- 
cident, plaintiff  could  recover. 

There  was  evidence  on  the  trial  that  the 
fence  at  the  farm  crossing  where  the  ani- 
mals got  upon  the  track  was  in  a  defective' 
condition  some  time  prior  to  the  snowstorm. 
The  Jury  could  have  found  under  the  evi- 
dence that,  if  the  gate  at  the  farm  crossing 
had  been  kept  and  maintained  In  the  condi- 
tion required  by  the  act,  the  animals  would 
not  have  gone  upon  the  railroad.  If  this  is 
true,  the  failure  to  properly  maintain  the 
gate  was  the  proximate  cause  of  the  acci- 
dent We  have  read  the  entire  record,  In- 
cluding the  InBtructlons  given  and  refnaed. 
and  carefully  considered  the  statute.  We 
think  the  Jury  waa  pnwl7  intimcted*  end 
we  have  found  nq  errors  of  snflBdeat  im- 
portance to  reverse  the  Judgment,  and  it  la 
therefore  affirmed. 

Affirmed. 
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ABANDONMENT. 

S*e  Homestead,  ^IMr-lSl^A;  Municipal  C!oi- 
poratioiM,  «=>6&7 ;  Public  Lands,  ^s>40. 

ABATEMENT. 

See  Nuluuce,  «a»77-82. 

ABATEMENT  AND  REVIVAL 

See  CoDtinnance,  4=s>10;  Election  of  Bemedles. 

n.  AXOTHSR  AOTIOH  PENDnfO. 

4=36  (Or.)  Suit  against  husband  and  wife  com* 
menced  against  husband  alone  July  17th,  amend- 
ed complaint  making  wife  party  defendant  being 
filed  July  3l9t,  wag  "pending"  when  wife's  euit 
against  plaintiff  was  instituted  July  28th  to 
justify  denial  of  defendante'  plea  hi  abatement. 
— Oregon-Washington  R.  &  NaT.  Co.  v.  Beed, 
169  P.  342. 

V.  DEATH  OF  PARTT  AND  REVIVAL 
OF  ACTION. 
(A)  AliatcKest  or  Sarrlval  of  Aetloa. 

4=>69  (Waeh.)  The  cause  of  action  being  of  a 
personal  nature,  acUon  to  set  aside  a  decree  of 
adoption  abates  on  death  of  plainUff,  pending 
appeal  by  defendants. — Naylor  v.  Naylor,  169 
F.  819. 

ABUTTING  OWNERS. 

See  Etninent  Domain,  ^»148;  Municipal  Cor- 
porations, «=»657-70a 

ACCEPTANCE. 

See  Dedication,  4s>31.  34:  Frands,  Statute  of, 
«=390;  Sales,  4=>17S;  Vendor  and  Purchas- 
er, ^=»17. 

ACCESSORIES. 

See  Homidde,  ^30S. 

ACCOMPLICES. 

See  Oriminal  Lav,  «3»607-511. 

ACCORD  AND  SATISFACTION. 

See  Novation;  Payment;  Release. 

ACCOUNT. 

See  Account  Stated;  Assignments  for  Benefit 
of  Creditors,  4s>377 ;  Evideno^  4=9354 ; 
Partnershii^  4a>108. 

ACCOUNT  STATED. 

4=>2  (Oal.)  Where  the  managing  owner  of  a 
vessel  rendered  accounts  to  minority  owners 
and  they  toolc  no  action  hereon,  t^e  accounts 
did  not  become  stated,  aince  between  partners 


an  a(N»>unting  cannot  be  stated  at  law.— Ferem 
V.  Olson  &  Mahonr.  169  P.  386. 

ACKNOWLEDGMENT. 

See  Evidence.  <S=>20S-236;  Limitation  of  Ac< 
ttoDs,  4=>34. 

IV.  PIXADnrO  AND  EVIDENCE. 

«=>60  (Cal.App.)  Under  Pen.  Code,  §  1287, 
requiring  bail  bonds  to  be  acknowledged  before 
court,  the  certificate  of  acknowledgment  is  but 
prima  facie  evidence  of  acknowledgment.— Peo- 
ple T.  Lepori,  169  P.  692. 

ACTION. 

See  Abatement  and  Bevival ;  Continuance,  ^t=> 
10;  Dismissal  and  Nonsuit;  Insnrance,  4=> 
618;  Mortgages,  «=939a. 

m.  JOINDER,  SPLITTING.  CONSOLI- 
DATION. AND  SEVERANCE. 

€=a45(4)  (Cal.)  Complaint  by  purchaser  of 
realty  against  his  vendor,  which  alleges  two 
causes  of  action,  one  for  specific  performance, 
other  for  repayment  of  purcluise  money  paid,  is 
defective  in  that  causes  of  action  are  lacoasist- 
ent— Lynn  v.  Knob  Hill  Improvement  Co..  169 
P.  100^. 

«=>S0(5)  (Wash.)  In  action  against  contractor 
his  surety,  and  solicoDtractor  for  materials  sold 
the  subcontractor  and  materials  sold  the  con- 
tractor and  used  by  the  subcontractor,  held, 
that  there  was  no  misjoinder  of  causes  under 
Rem.  Code  191Q,  §  296.— Cascade  Lumber  & 
Shingle  Co.  v.  Wright,  169  P.  833. 
^953(1)  (Okl.)  A  single  cause  of  action  or  en- 
tire claim  or  demand  cannot  be  itplit  up  so  as 
to  be  made  the  subject  of  different  actiona  for 
parts.— Akin  v.  Bonfils,  169  P.  899. 
4=953(2)  (Okl.)  Action  to  enjoin  a  trespass  on 
one  tract  in  plaintiff's  possession,  and  subse- 

Suent  action  for  possession  of  another  tract  in 
efendant's  posseasion  before  commencement 
of  the  former  action,  were  not  upon  a  single 
cause  of  action  within  mle  axaiust  splitang 
eanses  of  action.— Akin  v.  Bonffls,  169  P.  889. 

ADJOINING  LANDOWNERS. 

See  Boondaries. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  Executors  and  Administrators;  Recnver^ 
«=992;  Trusts,  «es»208,  287. 

ADMIRALTY. 

See  Shipping. 
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ADMISSIONS. 

See  Criminal  Law,  «=»406;  BTidene^  •s»206, 
286. 

ADOPTION. 

See  Abatement  and  BeriTal,  <»08;  Babeu 

Corpus,  «s>99. 

<^>7  (Wash.)  Legal  parentage  cannot  be  law- 
fully changed  as  matter  of  court's  discretion, 
but  adoption  can  be  decreed  only  when  living 
parents  consent  or  evidence  clearly  shows  that 
consent  is  unnecessary.— In  re  Lease,  169  P. 
816. 

Where  wife  secured  divorce  and  custody  of 
child  with  order  Uiat  the  father  misht  visit  the 
child  at  all  reasonable  times,  the  ut  nsent  of  the 
father  was  required  for  the  adoption  by  a  third 
person  of  the  child,  though  Rem.  Code  1915,  | 
1696,  provides  that,  if  parties  are  living  i^tart, 
consent  of  both  is  not  required,  but  may  be 
given  by  the  parent  having  the  custody  and 
control  of  the  child.— Id. 

1 4  (Wash.)  Lawfully  rendered  decree  of 
adoption  adjudicates  status  of  minor  as  to 
future  parentage  at  law  and  extinjrulshes  pa- 
rental rights  of  natural  parents,  ana  the  court 
has  no  vtaitbining  jurisdiction  as  in  fuardian- 
ship  or  divorce  proceedings.— In  re  Least  169 
P.  816. 

ADULTERY. 

See  Lewdness,  9. 

ADVERSE  CLAIM. 

See  Quletliit  Titl& 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance;  Limitation 
of  Actions. 

I.  KATUBB  Aim  BEQUUITES. 

(A)  Ae««lsttlon  at  Rlsbta  by  PvMerl*tAoa 

iM  General. 

<Bs>7(2)  (Idaho)  AdTerSe  posseaeloD  of  pabUe 
lands  of  United  States  cannot  be  initiated  by 

any  claimant,  prior  to  issuance  of  patent,  when 
such  possession  is  asserted  in  defend  of  title 
adTerae  to  goTemment,  and  limitattona  do  not 
begin  to  nm  until  patent  iasuea.— Hemphill  t. 
lADyTiee  p.  28& 

(F)  Hoatlle  Character  ot  PorrcmIod. 

^973  (Or.)  A  deed  of  land  from  the  state  con- 
stitutes color  of  title  which  relieves  proving 
boundariee  of  tenancy,  and  is  sufficient  basis 
for  title  by  adverse  possesdcm.— UcKinney  v. 
Hlndman.  168  P.  98. 

m.  PliHAStNG,  EVTDEirOB,  XBIAX, 
AKD  REVIEW. 

«a>fl4(l)  (Or.)  Evidence  held  InsnffideBt  to 
snpport  a  findmg  that  defaidant  in  an  action 
to  quiet  title  to  laud  had  waived  his  right  to 
claim  title  by  adverse  posseMioiL—McKiiUNy  T. 
Hlndman,  169  P.  93. 

AFFIDAVrrS. 

See  New  Trial,  «=>143;  Plea^g,  «=>290. 

^18  (Kan.)  Vnder  Code  CIt.  Proc.  |  330 
(Gen.  St.  19UL  }  7254),  service  of  cuplea  of  af* 
ndavits  is  suffiaentiy  made  when  they  are  de- 
livered to  adverse  litigant  personally  at  his  place 
of  business,  even  though  that  msy  be  outside 
the  state.— Harbor  Busioesa  Blocks  Co.  ,v. 
Gregory,  169  P.  191. 

AGE. 

See  Rape,  «s»52. 

AGENCY. 

Sm  Priad^  ud  Agent 


AGREEMENT. 

See  Contracts. 

AIDER  BY  VERDICT. 

See  PiMding,  «a»43& 

ALIENATION. 

See  Lidiaui,  •s»16;  Perpetuitfeik 

ALIENS. 

See  Master  ud  Semut,  lniHTO. 

ALIMONY. 

See  Divorc^  «=3219-269. 

ALLOWANCE. 

See  Execntors  and  Admin istratoti,  «s>181, 182. 

ALTERATION  OF  INSTRUMENTS. 

Sec  Seformation  of  Instruments. 

^|l(l)  (Wa^.)  Where  an  agent  of  a  mort- 
gagor alters  the  mortgage  after  execution,  the 
mortgagor  is  bound  thereby.— Bdwaids  r. 
Thompson,  169  P.  327. 

«=Bll(2)  (Wash.)  Where  a  note  was  altered 
by  a  stranger  without  the  knowledge  or  consent 
of  any  of  the  parties  thereto,  recoveiy  could 
be  had  upon  it  in  its  original  condititMt,  silthonKb 
altered  before  delivery.— Gould  v.  (3onld,  IW 
P.  324. 

€=9|  I  (2)  (Wash.)  Where  a  mortgage  was  giv- 
en to  a  third  party  for  the  sole  purpose  of  fimtg. 
and  he  makes  alterations  therein,  the  rights  of 
the  parties  are  not  affected.— Bdwards  t. 
Thompson,  169  P.  327. 

An  agent  of  a  party  when  actiog  beyond  the 
aoDpe  of  Mb  avthort^,  exprea*  or  inqriied.  m. 
making  a  change  in  aa  ezecatad  Instrument,  is 
regarded  as  a  stranger  to  the  transsction.— Id. 
^=320  (Wash.)  Where  a  note  proridin^  for  in- 
terest "from  maturity"  was,  after  executioB  by 
a  joint  maker)  altered  by  the  other  j<rfnt  maker 
to  read  "from  date"  without  the  knowledge  and 
consent  of  the  first  signer,  the  latter  Is  not  Ha- 
ble  for  interest  accrumg  before  maturity.  whHe 
the  other  Is.-^ould  v.  Goald.  169  P.  324. 
^27(1)  (Wash.)  There  is  a  presumption  that 
a  written  instrument  vras  in  Uke  same  ctmditiim 
when  signed  as  when  offered  in  evidence,  though 
it  showed  on  its  face  that  the  original  draft  had 
been  changed,  and  any  presumption  of  invalid- 
ity is  overcome  by  proof  of  alteration  by  a 
stranger.— Uould  v.  Gould,  169  P.  324. 

ALTERNATIVE  METHOD. 

See  Appeal  and  Error,  ^=>707. 

AMENDMENT. 

Swji^^d  and  Error,  ^9658—606;  Pleadtng, 

AMOUNT  IN  CONTROVERSY. 

See  Justices  of  the  Peace,  ^s>^ 

AMUSEMENTS. 

See  Hieatara  and  Show*. 

ANIMALS. 

See  Carriers,  «=3213-230;  Evidwce,  «=»46, 
213 ;  Justices  of  the  Peaoe,  ^s>7l ;  Larceny, 
«=»45 :  Partnership,  «=»l7 ;  Bailroads,  «=> 
411-443. 

0=s>9O  (Utah)  Permitting  cattle  to  ran  at  large 
on  vrild  unfenced  land  part  of  which  Is  owned 
by  another  and  upon  which  part  are  located 
springs  of  water  charges  the  owner  of  Uie  cat- 
1U  with  knowledge  that  mileaa  rectxalaed  they 
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will  trecpUB  Ift  «^  to  mtCTv— HtU  t.  Brf- 
tholonew,  ie»  P.  m 

«s»92  (Utah)  Gomp.  Iaw«  1007,  f  20.  giviDS 
right  ox  action  for  trespass  by  cattle,  permits 
recovery  aaals  when  willfully  permitted  or  when 
permitted  with  knowledge  of  the  location  of 
the  land  owned  by  the  agzriered  party. — Hall 
T.  Bartholomew,  169  P.  943. 
4»i00<9)  (Utah)  Bvidence  Acid  to  make  Jnry 
question  whether  treBpassing  by  cattle  belong- 
ing to  defendant  entitled  the  landowner  to  re- 
corer,  nnder  Comp.  Laws  1907,  g  20.— Hall  t. 
Bartholomew,  169  P.  943. 

Instrtiction  in  action  for  trespass  by  cattle 
held  to  have  fairly  sabmltted  facts  constltating 
notice  of  location  and  bonndaries  of  plain tllTs 
land.— Id. 

ANNULMENT. 
ANSWER. 

See  Sale*,  «»3Bi. 

APPEAL  AND  ERROR. 

See  Abatemeot  and  Berival.  ^ssseo ;  CeEti(»raii; 

Costs,  ^277;   Eixccptions,  Bill  of. 
For  review  of  rulings  in  particalar  actioDs  or 

^oceedingi,  see  alao  the  Tarions  ^ledflc  toidca. 

Z.  KATUBB  AND  FORM  OF  BIOCEDT. 

«s»2  (<M.)  Where  a  motion  for  a  new  trial 
was  pending  when  St  1915,  p.  209,  abrogating 
appeals  from  orders  denying  new  trials,  went 
into  effect,  en  order  denying  such  motion  will 
be  reviewed.— Murray  t.  Southern  Pac.  Co.,  169 
P.  675. 

«=32  (OU.)  The  right  of  appeal  is  governed 
)if  tiie  law  apidieable  thereto  when  ^dgment 
was  returned,  and  TjSws  1917,  c.  219,  |  1,  ef- 
fective March  23,  1917,  referring  to  notice  of 
appeal^  does  not  apply  to  appeal  from  jadgment 
rendered  Much  1,  1917.— Merriett  T.  Newton. 
16$  P.  48& 

<=92  (OU.)  Where  judgment  or  order  appeal- 
ad  from  antedated  Iaws  1917,  c.  219,  and  more 
than  six  BcmthB  had  expired,  and  there  was  no 
pnec^  for  summons  filed  or  sununons  served 
or  issued,  and  no  waiver  of  issuance  or  service 
or  any  general  appearance  for  defendant  in  er- 
ror, petition  in  error  will  be  dismlBsed  for  want 
of  jurisdiction.— Barker  v.  Honeywell,  169  P. 
489. 

m.  DEOISIOKS  REVISWABZ.E. 

(A)  OowlB  aad  Other  Tribvaala  Sabjeot 

to  Review. 

«=»32  <0r.)  Since  Laws  1913,  p.  732,  providing 
for  district  courts,  and  Laws  1015,  p.  517,  pro- 
viding for  a  "smtUl  claim  department"  in  such 
courts,  make  no  provlsioo  for  appeal  in  such 
small  claim  actions  beyond  the  inrcoit  court,  no 
appeal  lies  to  the  Supreme  Court.— Doane  v. 
Stein,  169  P.  781. 

U»  FlMllty  of  Detenslnatioii. 

«=»70{2)  (Cal.)  Appeal  from  an  order  overrul- 
ing or  suBtaining  a  demurrer  is  not  authorised. 
—Harmon  v.  De  Turk,  169  P.  680. 

(B)  nature,  SMpe,  mad  EWeet  mt  DmIsIob. 

^115  (CaLApp.)  Where  sheriff  after  levy  of 
execution  on  personalty,  and  service  on  him  of 
written  claim  under  Code  Civ.  Proc.  |  6«»,  re- 
fused to  mnkc  sale  without  indemnity  bond, 
which  plaintiff  declined  to  fumisb,  and  upon 
order  to  show  cause  the  court  ordered  him  to 
make  sale  without  requiring  bond,  he  could 
appeal  from  such  order.— Gline  v.  Superior 
Onurt,  in  and  for  Los  Angeles  Coanty,  iSQ  P. 
453. 


(T)  MmMm  of  RntUtlrat,  V^ras,  uA  mmXwv 
of  Jwtfsmoaf  or  Oa>der. 

«»f27  (N.M.)  Under  Laws  1917.  c.  4S,  |  1. 
right  to  appeal  from  district  court  to  Supreme 
Court  inheres  in  any  party  aggrieved  from  the 
entry  of  any  final  judgment  in  any  civil  action, 
induding  default  judgments,  if  such  appeal  is 
prosecuted  within  six  montbi.— M,  B.  Golden- 
berg  Co.     EI  Paso  ft  S.  W.  Co.,  160  F.  476w 

IT.  BIGKT  OF  REVIEW. 
(A)  FcTSOU  KMtitled. 

«»l61(!i)  (CaL)  Where  parties  sppealmg  from 
a  decree  determining  bebship  merely  attacked 
sufficiency  of  evidence  of  kinship  of  respondent, 
without  attempting  to  establish  their  own  kin- 
ship, diey  bad  no  standing  as  parties  aggrieved, 
and  their  appeal  cooU  not  be  considered^In 
re  MarshaU^B  Estate,  169  P.  672. 
^151(6)  (CaL)  One  interested  in  a  will,  al- 
though not  appearing  in  a  contest  of  the  wUl, 
Is  a  "par^  aggrieved,"  under  Code  Civ.  Proc. 

J&S8,  rehtlng  to  appeala,  and  could  appeal 
rom  a  decree  admittiiw  the  will  to  probate.— 
In  re  Allen's  Bstate,  1^  P.  864. 

T.  raEaEWTATIOW   AWP  BBSERVA. 
TIOM  IN  LOWER  OOXTBT  OF 
OBOtnCBS  OF  REVIEW. 

(A)  Isswea  wimA  4nestloBs  In  Lower  c;otirt. 

^»I69  (Okl.)  Questions  not  raised  and  prop- 
erly presented  for  review  in  trial  court  wul  not 
be  noticed  on  appeal.— Guaranteed  State  Bank 
of  Durant  v.  D'Yarmett,  169  P.  639. 
<S=>I7I(1)  (Okl.)  On  appeal  a  party  is  bound 
by  the  position  and  theory  assumed  and  on 
which  the  case  wns  heard  u  the  trial  court — 
Gunn  V.  Jones,  169  P.  896. 
$=^171(1)  (Okl.)  Jury's  answers  to  special  in- 
terrogatories, submitted  by  request  of  parties, 
returned  in  the  form  of  "findii^s  of  fact,**  treat- 
ed as  merely  advisory  to  the  trial  court,  wUl  be 
so  treated  on  appeal. — Ldmerlck  t.  jiefferaoD 
Life  Ins.  Co.,  169  P.  1080. 
fl=>l7l(2)  (Okl.)  Where  parties  to  a  cause  pre- 
sent it  to  trial  court  as  of  equitable  cognizance, 
they  cannot  chance  their  uieorj  in  Saprenie 
Court.— limerick  v.  Jefferson  Life  Ins.  Co..  169 
P.  1080. 

«=9l7l(3)  (Aria.)  Where  no  prejudice  by  rea- 
son of  defects  in  pleadings  resulted  to  either 
party,  and  by  stipuJation  they  entered  into  trial 
of  election  contest  on  merits,  exceptions  tu 

S leadings  will  be  deemed  waived.— Hunt  tv. 
ampbell,  160  P.  506. 
«=>I7I(3)  (Cal.)  An  erroneous  exclusion  of 
evidence  of  contributory  negligence  could  not 
be  justified  on  appeal  on  the  ground  that  the 
plea  of  contributory  negligence  was  so  defec- 
tive as  to  raise  no  issue  thereon,  where  the 
trial  proceeded  as  if  such  issue  were  made. — 
Scbuh  V.  R.  H.  Herron  Co.,  160  P.  682. 
«=9l7l(3)(Idaho)  Where  both  parties  to  an 
action  try  their  case  upon  the  same  theory  as 
to  the  issue  tendered  by  the  pleadings,  they  are 
bound  by  that  theory.— Brown  v.  Hardin,  160  P. 
293. 

4=^174  (Wash;)  When;  complaint  of  corpora- 
tion alleged  that  it  had  paid  Its  last  annual  li- 
cense fee  as  required  by  law,  and  defendant 

went  to  trial  without  denying  the  averment,  he 
cannot  object  for  the  first  time  on  appeal  that 
plaintiff  failed  to  prove  such  fact.— Washington 
Printing  Co.  v.  Osner,  160  P.  988. 

(B)  Obleetlons  and  Motions,  and  Rnllncs 

Tbereon. 

«=»I93(1)  (Cal.)  Defects  in  a  complaint  as  to 
the  manner  and  form  of  the  statement  of  facta, 
being  susceptible  to  objection  only  by  special 
demurrer,  will  not  be  considered,  in  the  abisence 
of  such  a  demurrer.— Laughlin  v.  Pacific  Coast 
Motor  Car  Co.,  169  P.  996. 
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<8c»lft3(3)  (Cal)  On  appeal  from  ]tid*meiit  by 
default,  where  there  was  no  demorrer  or  an- 
swer, defendant  appellant  cannot  object  that 
complaint  was  subject  to  demurrer  as  stating 
two  causes  of  action  tosetiier  in  one  paracraph. 
^^nn  T.  Knob  Hill  uiprovement  Co.,  169  P. 

«s»l93(3)  (Wash.)  That  causes  of  action  were 
not  separately  stated  could  not  be  urged  for 
the  first  time  on  appeal,  especially  in  view  of 
Rem.  Code  1916,  I  l752.--Ca8cade  Lumber  & 
Shingle  Co.  v.  Wrfght,  169  P.  833. 
4=^205  (Mont)  In  action  for  damages  by  al- 
leged negligence  of  peNthouae  keepers,  wtiere 
plaintiff's  evidence  of  negligence  and  of  Injury 
doe  thereto  was  excluded  on  objection,  and  be 
made  no  question  of  correctness  of  such  rul- 
ings, the  court  on  appeal  could  not  import  into 
the  record  the  negligence  he  failed  to  prove. — 
O'Brien  v.  Stromme,  IW  P.  36. 
«ss>2l6{l)  (Cal.)  In  absence  of  request  (or  in- 
struction to  disregard  alleged  nusconduct  of 
connsd,  the  appellant  cannot  complain  of  such 
miscondoct.— Grossetti  t.  Sweasey,  168  P.  687. 
«=3216(1)  (Okl.)  Where  defendant  fails  to 
call  attention  to  his  theory  of  damages,  and  on 
the  evidence  verdict  .is  not  excessive,  cause 
will  DOt  be  reversed  because  charge  did  not  ac- 
curately define  measure  of  damages. — Ft.  Smith 
&  W.  R.  Go.  V.  Moore.  160  P.  8M. 
«s»2l9(2)  (GaLSup.)  In  an  action  to  set  aside 
deed  as  fraudulent,  and  to  quiet  title,  though 
defendant  made  no  special  objection  to  form  of 
verdict,  he  was  not  estopped  to  raise  points  that 
there  were  no  findings  and  that  no  special  issues 
were  presented.— Holland  t.  KeDy,  169  P.  1000. 
^237(6)  (OkL)  Without  a  motion  for  a  di- 
rected verdict,  the  insufficiency  of  the  evidence 
to  sustain  the  verdict  is  not  presented  to  Su- 

freme  Court  on  appeal— Allen  v.  Shepherd,  168 
.  1115. 

43s>247  (Okl.)  Claim  or  defense  cannot  be 
changed  to  eecare  reversal  on  appesl.— Guaran- 
teed SUte  Bank  of  Durant  v.  D'Yannett,  169 
P.  639. 

(C)  Bxo«ptlon«. 

^260(3)  (Or.)  Order  directing  testimony  to 
be  taken  before  court  reporter,  while  improper, 
cannot  be  reviewed,  where  no  exception  was 
taken  then  or  thereafter  dnring  trial. — Olson 
V.  Saxtou,  169  P.  119. 

i&»2ei  (Idaho)  Where  counsel  in  argu- 
ment stated  matter  outsida  record  and  at 
variance  with  testimmiiy,  and  on  objaetimi  at 
his  request  the  court  instructed  that  verdlet 
must  be  soldy  on  evidence,  and  there  was  no 
record  ruling  adverse  to  appellant  as  to  such 
matter,  there  was  no  exct^tion  requiring  b  re- 
view.—Palcher  T.  Oregon  Short  Line  ft.  Co., 

168  P.  29a 

(D>  MotloBB  for  Hew  Trial. 

«9»286  (OkL)  Where  judgment  is  rendered  on 
the  pleadings,  a  motion  lor  new  trial  is  neither 
esaenHal  nor  proper,  and  error  assigned  upon 
the  OTerroling  thereof  presents  notbug  for  re- 
view.—Schuber  T.  McDolfee,  168  F.  6&. 

Vn.  SBQUXSmBS  axd  vhocsbdxhos 

TOtL  TtLAKBTBB,  OF  CAUSE. 
(A)  Time  of  TaklBar  Proece4lttva. 

4=»345(1)  (Kan.)  To  review  ruling  sustaining 
a  demurrer  to  plaintifTs  evidence,  it  is  neces- 
sary that  appeal  be  taken  within  four  months 
after  the  mling,  and  the  filing  of  a  motion  for 
new  trial  does  not  extend  time.— Sheahan'  t. 
Kansas  City.  169  P.  957. 

^»347(1)  (Wai^.)  l^me  for  taking  appeal  in 
case  tried  by  court  without  jury  begins  to  run 
from  entry  of  formal  judgment.— Rupe  v.  Kemp, 

169  P.  850. 

4s»356  (Okl.)  Where  plaintiff  in  error  fails  to 
file  his  appeal  within  six  months  from  data  of 
order  or  judgment  appealed  from,  aa  required 


by  Laws  1910-11,  c  18.  it  wfil  be  dlamisaed.— 
Continental  Beneficial  Aas'n  v.  Gray,  168  P. 
1070 ;  Newby  v.  Walters.  Id. 

(B)  Petition  or  Prarer.  Allowance,  «nA 
Certlflente  or  AflMnvlt. 

«=»360  (OkL)  Rev.  Laws  1910,  <  5238,  as 
amended  by  Act  March  23,  1917  (lAwa  1817, 
c  219,  i  1),  requiring  a  par^  desiring  to  wpaai 
to  give  noDce  of  his  intention  to  appeal  in  open 
court  when  the  judgmeut  is  rendered  or  within 
10  days  thereafter,  is  mandatory. — Gates  v. 
Miles,  169  P.  888. 

^362(1)  (OU.)  On  failure  to  assign  as  oror 
the  overruling  of  a  motion  for  new  trial,  the 
question  of  trial  error  is  not  presented  for  re- 
view.—National  Surety  Co.  v.  First  Bank  of 
Texola.  169  P.  1091. 

^362(2)  (OU:)  An  assignment  of  error  In 
petition  ui  error  which  merely  alleged  that 
court  erred  in  rendering  judgment  for  one  par- 
ty and  against  the  other  presents  nothing  for 
review.— Longest      Langford,  168  P.  486. 

The  petition  in  error  should,  in  a  condae  and 
specific  manner,  clearly  point  out  the  particular 
error  complained  of  and  wtdch  It  la  sought  to 
have  reviewed.— Id. 

«s>362(2)  (Okl.)  Where  assignments  of  error 
are  so  tndennite  as  not  to  point  out  errors  com- 
plained of,  and  do  not  direct  court's  attention 
to  any  facts  showing  cause  for  reversal,  they 
will  not  be  con8iderea.~National  Surety  Go.  v. 
First  Bank  of  TezoU,  168  P.  1081;  JBtna 
Building  ft  Loan  Ass'n  v.  Smith,  Id. 
4=>362(3)  (Okl.)  A  petition  in  error  cannot  be 
amended  by  assigning  error  in  overruling  peti- 
tioner's motion  for  a  new  trial  after  six  months 
from  the  rendition  and  entry  of  the  judgment 
appealed  from.— National  Surety  Co.  v.  First 
Bank  of  Texola,  169  P.  1091. 

lO)  Pnrment  of  Peea  or  Co«ta.  and  Bonda 
or  Otker  Seearltlo. 

^370  (Colo.)  Rev.  St.  1908.  f  1688.  as  to  ap- 
peal from  county  to  district  court,  keid  suO- 
clently  complied  with,  although  fee  was  not 
psid  within  30  days,  where  clerk  extended  cced- 
It  therefor  In  view  of  section  2S3S,  pending 
clerks  of  court  "may"  require  payment  of  costs 
in  advance.— Wigton  v.  Wigton.  188  P.  133, 
$=9374(2)  (Kan.)  Administrator,  appealii^  to 
district  court  from  probate  court's  oraer  c^rg- 
ing  him  with  interest  on  certain  funds  and  de- 
ducting such  charges  from  nn  allowance  of  com- 
pensaaon  and  directing  distribution  of  estate,  la 
required,  by  Gen.  St.  1915,  I  4678,  to  give  a 
bond.— In  re  Baird's  Estate,  160  P.  1140. 
$=9382  (Wash.)  An  appeal  bond  on  a  judirmeut 
for  money  paid  and  also  for  cancellation  and 
delivery  of  note  made  by  respondent  plaintiff 
was  not  ineufficient  in  amount  because  not  cov- 
ering double  the  amount  of  the  note,  where  tlie 
Judgment  did  not  direct  defendant  to  cancel  i^ 
but  directed  tiut  the  note,  being  on  file  aa  de- 
fendant's exhUiit,  be  eancded  and  delivered  to 
the  derk  of  court.- Rape  t.  Kemp,  160  P.  855. 
«=9384(3)  (Wash.)  Notwithstanding  Bern.  Code 
1915,  S  17^,  requiring  appeal  bonu  conditioned 
that  appellant  pay  coets  and  damagea  awarded 
"against."  him,  a  bond  conditioned  that  appe- 
lant pay  costs  and  damages  awarded  "to"^niai 
is  sufficient;  the  defect  being  but  technical.  In 
view  of  Rem.  Code  1915,  H  777,  143.  832?.— 
Rupe  V.  Kemp,  168  P.  865. 

(B)  Writ  of  Eirror,  Citation,  or  Hotlee. 

«s»397  (N.M.)  "Open  court,"  aa  used  in  Coda 
1915,  I  4471,  anticipstes  the  presence  of  tha 
appellee  or  his  attorney  before  the  court;  and 
issuance  and  service  of  citation  are  not  neces- 
sary, where  record  shows  that  appellee  contest- 
ed question  as  to  right  of  appeal  and  was  befor* 
court  when  appeal  was  allowed.— Gomes  t.  THK 
barri,  169  P.  ^1. 

«s>419a)  (Wash.)  As  to  desiffnati<HL  of  judg- 
ment from  which  appeal  is  tana,  in  case  tried 
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hj  the  court  wliere  formal  Sn^sment  is  entered, 
appeal  ii  from  sncb  Jadnnent,  and  not  from 
tne  eoort'B  dediion,  and  there  u  but  one  Judg- 
mentr-Bnpe  t.  Kemp.  169  P.  86C. 

IZ.  SUPEKBEDEAS  OB  STAY  OF  VRO- 

CEEDIMOS. 

<Ba»492  (Wasli.)  PendinK  plaintilTa  aiveal  from 
adreree  judgment  In  replerin,  held.  Supreme 
Court  bad  juriadiction  to  make  order  requiring 
defendants  who  took  possesaion  of  the  property 
uotwithBtandilic  plaintiff's  aupersedeaa,  to  ten- 
der propertj  or  ahow  cause,  so  that  where  de- 
fendants  not  compi^,  taej  were  guilty  of 
contempt— State  t.  Thompson,  169  P.  980. 

X.  REOOKD  AJTD  PBO0EEDIHO8  KOT 
nr  RECORD. 

(A)  Matters  to  be  Sbowa  br  Reeovd. 

«S95II@)  (OU.)  Bedtal  in  record  showing 
trial  court's  order  extending  time  for  making 
and  serving  case-made  "60—10—5  to  make  and 
serve  case-made"  is  understood  to  mean  60 
days  to  aerve  case-made,  10  days  to  suggest 
amendments,  and  6  days*  notice  for  settling 
case-made,  and  is  sufficient.— Mackin  r.  Darrow 
Mnsic  Co.,  109  P.  497. 

«=5II(3)  (Utah)  Under  Comp.  Laws  1907,  I 
3107,  orders  not  made  until  after  Judgment,  and 
not  made  In  I>roceedings  leading  up  to  juds- 
ment,  such  as  orders  extendfaig  time  withim 
which  to  settle  Mils  of  exceptions,  though  made 
ex  parte,  are  not  made  part  of  and  cannot  be 
incorporated  with  judgment  roll  without  aanc- 
^n  h|^legislatlTe  act.— HutcUson  r.  Smart.  160 

(B)  8ee#«  iMd  CoBteata  of  B«eoTd. 

^3520{3)  (Cal.App.)  Matter  appearing  only 
In  trensenpt  on  appeal  from  Judgment  render- 
ed 111  first  trwl  doea  not  properly  form  any  part 
of  "the  papers  and  files  in  the  case,"  on  appeal 
from  order  to  change  place  of  second  trial. — 
J.  I.  Case  Threshing  Mach.  Co.  t.  Copren  Bros., 
169  P.  448. 

(C)  MeoesMltr  of  Bill  of  Exveptlons,  CoMm, 

or  StateMciit  of  Paota. 

«=a544(2)  (Utah)  In  absence  of  bill  of  excep- 
tions, only  question  Sapreme  Court  is  authoriz- 
ed to  consider  under  assignment  that  court 
erred  in  directing  judgment  for  appellee  is 
whether  judgment  Is  sustained  by  Me^lngs.— 
Hutchison  V.  Smart,  169  P.  166. 
«8=»M4(8)  (Or.y  Where  a  judgment  taxing 
costs  was  without  findings  to  support  it,  the 
error  was  apparent  on  the  face  of  the  record 
and  reviewable  without  a  bill  of  exceptions  un- 
der Ii.  O.  h.  i  172.— School  Dist  No.  SO  of 
^tsop  County  t.  Alameda  Const  Co.,  169  P. 

^548(2)  (Wash.)  Where  the  trial  court  made 
no  findings  of  fact  and  certified  no  statement 
of  facts,  questions  of  fact  cannot  be  reviewed. 
—In  re  Lease,  169  P.  816. 

(D)  Contents,  Uaktns,  snd  SAltlemcnt  Of 

CaM«  or  Btatemeiit  of  Pacts. 

«=»564(1)  (Okl.)  An  agreement  that  case-made 
may  be  settled  and  signed  by  jndge  at  his  con- 
venjence  authorizes  settling  and  dgning  within 
time  fixed  for  suggesting  amendments,  and, 
where  it  is  so  settled  and  signed,  appeal  will 
not  be  dismissed.— Hill  v.  Burnett,  169  P.  1120. 
«»564(3)  (OU.)  Under  Rer.  Laws  1910.  | 
0246,  order  of  trial  court  extending  time  for 
making  and  settling  case-made  beyond  six 
months  is  a  nullity  but  doea  not  prevent  sub- 
sequent valid  order  of  extension  made  within 
former  extension  period  to  a  time  within  six 
months  allowed  for  appeal.— State  Eich.  Bank 
of  Elk  City  v.  National  Bank  of  Commerce  of 
St.  Louis,  Mo.,  169  P.  482. 
Trial  court  may  extend  and  limit  time  of 


making  and  setOiug  a  case-made  without  notice 
to  appellee  and  without  Us  presence  whoi  or- 
der is  mad*.— Id. 

(F)  Makinc  Pom,  and  Se«alsltes  of 

Tvaasorlpt  or  Ratani. 

«=s>597(l)  <Mont)  Laws  1915.  c.  149.  |  2.  pro- 
viding for  certification  of  stenographer's  tran- 
script, reqhirea  evidence  requisttB  for  purposes 
of  appeal  to  be  incorporated  in  transcript  on  ap- 
peal, wbidi  under  court  rules  must  be  serv(>d 
on  respondent.— Roberts  v.  Sinnott,  169  P.  49. 

If  appeal  under  Laws  1915,  c  149.  is  from 
order  refusing  new  trial,  urgug  errors  ol  law 
at  the  trial,  appellant  will  propose  for  his  tran- 
script the  judgment  roll  and  his  settled  bill  of 
exceptions,  and  any  other  proceedings,  includ- 
ing the  stenographic  record,  if  necessary,  and 
his  adversary  must  propose  such  additional 
matters  as  he  thinks  necessary  to  show  that 
the  supposed  errors  were  cureOt  corrected,  or 
inconsequeBtiaL — ^Id. 

If  appeal  under  Laws  1915,  c.  149,  seeks  to 
present  insutficiency  of  the  evidence,  it  will  be 
necessary  to  Incorporate  all  evidence  in  tran- 
script on  appeaL — Id. 

If  on  appeal  under  Laws  1916,  c.  149,  a  ques- 
tion arises  toudting  accuracy  of  any  paper  set 
out  in  the  transcript,  the  original,  If  not  a  part 
of  the  judgment  roll,  may  be  brought  up  by 
either  party  or,  if  a  part  of  the  judgment  roll, 
by  the  Supreme  Court:  and  the  court  may  re- 
sort to  the  stenographic  record,  if  brought  up. 
—Id. 

^=s>605  (Mont)  While  transcript  on  appeal 
may  consist  of  more  than  one  volume,  it  must 
be  made  up  as  provided  by  law. — Boberts  v. 
Sinnott,  169  P.  49. 

«5>607(1)  (CaLApp.)  Where  appellant  duly 
filed  notice  of  intention  and  request  for  tran- 
script as  required  by  Code  Civ.  Proc.  I  953a, 
and  the  transcript  was  prepared  and  diuy  cer- 
tified by  the  indgc,  the  Judge's  fsilure  to  order 
its  preparatUw  as  required  by  section  953a 
was  cured  by  the  certification.— White  v.  Head- 
ley,  160  P.  no. 

«=>608(1)  (Mcmt)  If  appeal  under  Laws  1916, 
c.  149,  raises  otOy  errors  of  law  appearing  on 
face  of  judgment  roll,  appellant  may  rest  upon 
judgment  roll  submitted  as  his  transcript; 
but  bis  adversary  may  bring  up  stenographer's 
report  of  trial  to  show  that  assigned  errors 
were  of  no  substantial  ciHiBeqaence.— Koherts  v. 
Shanott  169  P.  40. 

(G)  Autbonttoatlon  and  Certlfloation. 

«=36I2(4)  (Idaho)  Certificate  of  clerk  of  dis- 
trict court  that  transcript  contains  all  papers 
provided  in  the  precipe,  which  is  not  induded 
in  trauBcript,  Is  insuffici«it  to  certify  judgment 
roU  to  Supreme  Court^Witt  v.  Beals.  169  P. 
182. 

4s»6l6(2)  (Cal.)  Where  record  was  prepared  un- 
der alternative  method  provided  by  Code  Civ. 
Proc.  ii  963a-963c,  held,  in  absence  of  cer- 
tificate of  judge,  copies  of  certain  notices  of 
motion  to  dismiss  and  affidavits  and  orders 
bearing  thereon  could  not  be  considered  on 
appeal — Richmond  v.  Julian  ConsoL  Mining 
Co.,  169  P.  356. 

^=36r6(2)  (Wash.)  Affidavits  used  on  hearing 
below  upon  motion  tt>  vacate  default  jud(!nient 
cannot  be  considered,  unless  by  the  certificate 
of  trial  judge  they  are  made  part  of  record  by 
inclu^on  in  statement  of  facts  or  blB  of  ex- 
ceptions, and  it  is  not  sufficient  that  they  are 
included  in  clerk's  transtarlpt— Kuykeudall  t. 
Lamble,  169  P.  853. 

rH)  Transmission.   Piling.   Printing,  aad 
Servloo  of  Copies. 

«=363l  (Mont.)  Laws  1915,  c.  149.  stating  req- 
uisites of  record  on  appeal  by  judgment  roll 
and  transcript  does  not  conflict  with  any  rules 
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of  Saiwme  Goart  as  to  i»intiiif  of  truuoript 
on  arowil.— Bc^wrta  v.  Sinnott,  169  P.  4S. 
«=>632  (Mont)  Laws  1915,  c.  149,  atatiDg  req- 
uisites of  record  on  appeal  by  judgment  roll 
and  transcript,  does  not  conflict  witli  any  rules 
of  Sapreme  Conrt  as  to  serTice  of  transcript  on 
appeal.— Roberts  y.  Sinnott,  169  P.  4D. 

<I)  VafeatSi  Objeotlonst  Amemdnsvat,  aud 

Correction, 

^=>653(2)  (Or.)  Where  transcript  of  aH  the 
evidence  was  sent  up  to  Supreme  Court  with 
the  biU  of  exceptions,  but  was  not  fomiaUy 
made  H  part  thereof,  the  court,  on  motion, 
would  allow  an  amendiaeut  of  the  certificate  to 
bill  of  exceptions  so  as  to  attach  all  the  evi- 
dence.-United  Brokers'  Co.  t.  Southern  Pac. 
Co.,  169  P.  114. 

€=9655(2)  .(Utah)  Where  record  does  not  show 
appdlant  obtained  ttmely  orders  extending  time 
to  propose  and  serve  bill  of  exceptions,  and 
shows  bill  was  signed  after  judge  had  lost  pow- 
er to  do  80,  appellee's  motion  to  strike  must  lie 
sustained,  and  appeal  considered  on  judgment 
roll.— Hutchison  v.  Rnmrt,  160  I'.  166. 
€==>656(1)  (Idaho)  Upon  motion  to  dismiss  on 
grounds  of  defective  certificate,  appellaat'e  re- 
f]ueat  for  leave  to  61e  on  amended  certificate 
will  be  granted.— Witt  v.  Beals.  369  P.  182. 

On  motion  to  dismiss  appeal  because  appel- 
lant has  not  included  entire  judgment  roll  in 
transcript  where  appellant  suggests  diminution 
of  record,  order  wul  be  entered  allowing  appe- 
lant to  have  derk  certify  complete  judgment 
roll.— Id. 

(K)  ttaostlou  Freaeated  for  BoTlow. 

«3>e7ia)  ^nt)  Laws  1919,  c.  149.  stating 
reqnisites  of  T«eord  on  appeal  by  jodgment  roU 
and  transcript,  does  not  alter  canons  of  judg- 
ment, but  court  is  still  to  determine  whether 
reversible  error  occurred,  whether  evidence 
supports  verdict,  and  wlwther  the  judgment  is 
aocor^ng  to  law.— Roberts  v.  Sianott,  100  P. 
49. 

S=»67l(3)  (Okl.)  Assignments  of  error  requir. 
ing  ao  examination  and  consideration  of  evi- 
dence win  not  be  reviewed  onless  all  the  evi- 
dence relating  thereto  is  preaerred  and  brought 
up  by  case-made  or  otberwiae.— Haggerty  v. 
Terwilliger,  169  P.  872. 

^s»690(4)  (&b)nt)  Assignments  of  error  to  ad- 
mission and  exclusion  of  evidence  cannot  be 
considered  on  appeal,  where  evidence  requisite 
for  their  consideration  is  not  in  tranecnpt  on 
appeal.— Roberta  v.  Sinnott,  168  P.  49. 
«s>892(l)  (Cal.)  In  action  against  warehouse- 
man for  burning  of  goods,  ^eluding  warehoose 
receipt  cannot  be  declared  error,  where  not  con- 
tains in  record  and  there  was  no  dispute  over 
fact  that  storage  was  for  hire.— Laux  T.  Bekins 
Van  &  Storage  Co.,  169  P.  1012. 
«9>699(1)  (Mont.)  Laws  1915,  c  185,  pro- 
viding uat  every  mling  or  order  is  to  be  deem- 
ed excepted  to,  but  that  Rev.  Codes,  {  6740, 
shall  not  be  affected  thereby,  does  not  render 
it  onneoessary  to  follow  procedure  of  Rev. 
Codes,  I  6746,  to  secnre  review  of  order  refas- 
Ing  instraction.- Roberts  v.  Sinnott,  169  P.  49. 
«»703  (HonL)  Assignment  of  error  to  refusal 
of  instruction  cannot  be  ^considered,  if  the  bi- 
struction  is  not  identified  or  othcmise  present- 
ed as  required  by  Rev.  Codes,  |  0746.— Koberta 
v.  Sinnott,  169  P.  49. 

€=>706(4)  (Mont)  Assignment  of  error  to  re- 
fusal of  new  trial  cannot  be  sustained  if  no  er- 
rors are  apparent  in  judgment  roU,  and  evi- 
dence is  not  in  transcript  on  appeal,  as  requir- 
ed by  I«W8  1915,  c.  149.— RoberU  v.  Sinnott, 
160  P.  49. 

(L)  Matters  Not  Appareat  at  Reoord. 

«»7I7  (Cal.)  While  opinions  of  trial  judges 
are  welcome  on  appeal,  they  are  not  part  of 
the  findings,  end  the  court  can  consider  only 


whether  tbe  fimtii)^  have  nfidnt  legal  np< 

port  in  the  evidence.— In  re  Felton.'«  Batato. 

169  P.  392. 

XI.  ASSIomCEHT  OF  EKBORS. 

^s>7l9(4)  (Nev.)  Where  demurrer  toeomplunt 
tor  Ubel  was  sustained,  all  the  matters  per- 
taining to  the  proceedings  in  the  trial  oonit 
so  far  as  affectinar  tbe  plaintiff's  rights  are 
embraced  in  tbe  ludgment  roll  within  Rev. 
Laws.  I  5273,  sM  2.  so  that  imder  St  191S, 
c.  142,  S  11,  it  was  nnneoeasarj  to  file  aarign- 
ments  of  error  as  required  by  section  18  of 
such  act.— Talbot  v.  Mack,  169  P.  25. 
<§s»724(2)  (CaL)  Spedficationa  of  error  whidi, 
though  not  very  elaborate,  were  sufficient  to 
dcariy  raise  tlie  potato  involved  and  adviae 
respondents  of  the  errors  which  appellant  be- 
lieved, to  iiave  been  committed,  were  ■Uldaat. 
—Clark  V.  Casselman,  169  P.  lOOS, 

Xn.  BKIEFS. 

4»787fl)  (Cal.)  When  Code  Civ.  Proc  |i 
963a,  953b,  968c, 'as  to  bringing  up  necessary 
parts  of  record,  are  not  complied  with  on  ap- 
peal under  such  sections,  no  duty  devolves  on 
the  court  on  appeal  to  search  tta  tba  error, 
through  the  typewritten  transcript.— Scott 
Hollywood  Park  Co.,  169  P.  379. 
4s9757(l)  (CaL)  In  an  appeal  under  the  alter- 
native method,  <mly  such  part  of  the  record  as 
ia  necessary  to  illustrate  the  pointe  so  tliat 
they  can  be  determined  need  t>e  printed  In  tbe 
brief.— California  Savings  &  Commercial  Bank 
V.  Canno,  169  P.  895. 

It  depends  on  the  circumstances  of  the  par- 
ticular case  whether  or  not  the  entire  com- 
plaint and  answer  should  be  printed  in  tbe  brief, 
where  it  is  claimed  that  the  evidence  ia  in- 
sufficient to  support  the  finding  or  is  irrelevant 
to  the  issues. — Id. 

«=s»767(l}  (Cal.App.)  Where  tbe  judgment  roU 
is  not  printed  in  uie  brief,  relevancy  of  teati- 
mony  offered,  refused,  or  recdred.  or  Uie  mat- 
ter of  the  correctness  of  instructions,  cannot 
be  reviewed  on  appeal  under  the  alternative 
method. — CaUfomia  Savings  &  Commercial 
Bank  v.  Canne,  169  P.  SW. 

AlthoQgh  the  alternative  method  of  appeal 
permite  parties  to  file  typewritten  transcripts 
in  lieu  of  printed  judgment  rolls  and  bills  of 
exception,  such  permission  caste  no  burden 
upon  the  appellate  courto  to  examine  the  type- 
written documente  in  deciding  tbe  appeal,  and 
euoui^  shoiUd  onder  Code  Qv.  ^roe^  |  953e^ 
be^jtrinted  in  the  brief  to  illustrate  the  points. 

<^757<1)  (Cal.App.)  On  appeal  by  alterna- 
tive method  under  Code  Civ.  Proc  |  963c,  re- 
quiring parties  to  print  in  their  briefs  such 
parts  of  record  as  they  desire  to  call  to  court's 
attention,  where  no  part  of  jadgment  roll  ia 
printed  in  appellant's  bri^  the  jodinnent  should 
be  affirmed.— Easterly  v.  Praul.  169  P.  39& 
«=s>757(l)  (Cal.App.)  On  appeal  by  tbe  al- 
ternative method,  where  the  brief  contains  no 
part  of  tbe  record  or  the  evidence,  as  specifi- 
cally required  by  Code  Civ.  Proc  {  8S3c,  th« 
decuion  of  tbe  lower  court  will  be  afflnncd.— 
Stewart  t.  Andrews,  169  P.  897. 
«»757(2)  (Cal.App.)  In  order  t<\  show  issues 
involved  on  appeal  by  the  alternative  method, 
it  .is  ordinarily  required  tliat  the  complaint  and 
answer,  at  least,  be  printed  in  tlw  brief  in  full. 
— Cnlifornia  Savings  &  Commerdal  Bank  v. 
Canne,  369  P.  395. 

^»757<2)  (CalJ^pp.)  To  warrant  an  opinion  on 
the  nature  of  the  first  or  the  smended  com- 
plaint, it  is  necessary  that  the  whole  of  the 
complaint  be  set  forth  in  the  briefs,  and  mere 
fragments  are  not  suffldent— Hvffaker  t.  Mc- 
Vey,  169  P.  704. 

«=>757(3)  (Cal.App.)  Whether    tbe  evidence 
supports  the  verdict,  or  evidence  was  improp- 
,  arly  admitted  or  refused,  cannot  b*  considered 
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on  aitpeal  hj  the  alternatfre  metliod,  If  such 
evideBce  is  not  printed  in  the  brief.— Jones  t. 
American  Potash  Co.,  109  P.  S»7. 
«B>7S8(8)  (Cal.)  Where  a  party  presented 
typewritten  transcript  on  appeal  under  Code 
Civ.  Proe.  i  968c,  reqairing  necessary  portions 
of  record  to  be  in  the  appeal  record,  but  in  brief 
made  no  attack  on  the  findings  or  their  saffl- 
dencv,  and  pointed  oat  no  error  of  law,  and 
failed  to  Indicate  the  relief  songht  by  the  ac- 
tion, or  the  nature  of  the  judgment,  uiere  was 
nothing  for  review.— Scott  v.  Hollywood  Park 
Co.,  ife  P.  879. 

^773(0)  (Okl.)  Where  plaintiff  In  error  flies 
and  serres  briefs,  and  defendant  does  not,  cou^ 
will  not  search  record  to  sustain  judgmeiit; 
but  where  brief  filed  reasonably  sustains  any 
assignment  of  prejudicial  error,  will  reverse.— 
Butte  Kouth,  ife  P.  891. 
«=9773(C)  (Okl.)  Where  plaintifF  in  error  has 
duly  served  and  filed  hia  brief,  and  defei^ant  in 
error  had  filed  no  brief  nor  excused  his  failure, 
court  need  not  search  record  to  find  theory  on 
wMcb  to  sustain  judgment,  but  where  anthori- 
ties  <jted  in  brief  filed  sustain  assigoments  of 
error,  may  reverse.— St  Louis  ft  S.  F.  R.  Go. 
V.  liowrence,  169  P.  1086.  ^ 

XOL  DISMISS^  WITHDKAWAL,  OZt 
ABAimOinCEMT. 

«»78ia)  (OU.)  Where  it  is  made  to  appear 
that  question  involved  in  amteal  has  become 
moot,  action  may  be  dlsmuaed.— Bamon  v. 
State.  169  P.  8M. 

^78l&)  (Okl.)  In  action  to  remove  cloud  of 
pnriiortea  forged  deeds  with  judgment  against 
the  parties  claiming  thereunder,  where  on  error 
part  of  the  defendants  admitted  that  deeds  were 
forged,  the  issue  between  partieB  affected  by 
judgment  was  abstractt  and  petition  in  error 
will  be  dismissed.— BarUett  v.  Atkins,  169  P. 
1076. 

^^782  (Kao.)  Supreme  Court  having  no  juris- 
diction nnder  Civ.  Code,  t  566  (Qen.  St.  1915.  S 
7470).  where  amonnt  lavtdved  is  less  than  $100, 
will  dismiBS  appeal  where  district  court  had  ju- 
risdiction.—Ridgway  V.  Wetterhold,  169  P.  1159. 
^s»786  (Ariz.)  Where,  after  an  appeal  was 
perfected,  do  subsequent  steps  were  taken  to 
prosecute  the  appeal  to  effect,  the  appeal  will 
be  disnusaed,  aa  taken  for  delay.— Mounce  v. 
Garrett.  169  P.  408. 

XV.  KEABXNG  AND  BEKEAHINO. 

«=»8I8  (Kan.)  Where  litigant  brings  inter- 
mediate appealable  order  of  district  court  to 
Sapreme  Court,  he  loses  no  rights  by  suggest- 
ing to  district  conrt  advisability  of  continuing 
canse  notil  Supreme  Court  has  determined 
question  presented  by  appeal. — Leslie  v.  Proc- 
tor &  Gamble  Mfg.  Co.,  169  P.  188. 

XVI.  REVIEW. 
(A)  Scope  m.mA  Bxtemt  In  Oeaeval. 

«=»837(1)  (Cal.App.)  On  review  of  an  order 
for  change  of  place  of  trial  for  local  prejudice, 
only  facts  set  forth  in  affidavite,  and  such  other 
facts  as  were  before  court  and  had  been  made 
part  of  record,  can  be  considered.— J.  L  Case 
Threshing  Mach.  Co.  v.  Copren  Bros.,  169  P. 
443. 

^843(3)  (Cal.)  Evidence  which  la  part  of 
main  case  presumably  will  be  introduced  in 
proper  sequence  on  second  triaL— Tower  v- 
Humboldt  Transit  Co..  169  P.  227. 
«=»&43(4)  (Cal.)  Where,  had  motion  to  strike 
oeen  denied  the  complaint  would  nevertheless 
have  been  obnoxious  on  general  demurrer  in- 
terposed, it  is  unnecessary  to  consider  alleged 
error  In  granting  motion.— Fairchlld  v.  West- 
em  Securities  Corp..  169  P.  S63. 


^847fS)  (Colo.)  As  the  verdict  In  an  action 
to  foreclose  a  mechanic's  lien  is  only  advisory, 
error  cannot  be  assigned  «n  the  giving  or  re- 
fnsal  of  inBtniet3one.-^ewBrt  t.  Breekenrtdge, 

168  P.  MS. 

^s>854(2)  (Colo.)  If  judgment  can  be  sustain- 
ed for  ai^  tvason,  it  should  be,  though  one  on 
which  it  was  based  was  erroneous.— v. 
Itten,  109  P.  148. 

«=>654a>)  (Mont.)  A  new  trial  will  not  be 
granted  wbere  plaintiff  was  properly  notuoit- 
ed  although  wrong  reason  was  assigned  there- 
for.—Barry  V.  BMger,  160  P.  84. 
^s»854(5J  (Wash.)  Withdrawal  of  issue  of  mal- 
practice from  jury  heUt  to  be  tested  by  the  in- 
struction given  and  the  evidence  in  the  record 
irrespective  of  court's  remark  as  to  absoice  of 
testimony  of  doctors  or  dentlstfl.— Inglis  v.  Mor- 
ton, ie9P.  902. 

(B)  iMtcrloentorr,  Collateral,  m,nA  (tapple- 
montazT  Proeeedlnsa  ud  (fcwestloMS.' 

^=>870(5)  (Cal.)  BuUngs  on  demurrer  are  re- 
viewable on  appeal  from  final  jodgment.— Har- 
mon V.  De  Tark.  169  P.  680l 

«=»870^  (Cal.App.)  Although  Code  Civ.  Proc. 
S  963,  as  amended  August  8,  1915,  deprives 
parties  of  separate  appeal  from  order  denying 
motion  for  new  trial,  section  956,  amended  on 
like  date,  made  such  order  reviewalde  on  ap- 
peal from  the  judgmoit— White  v.  Hoidley, 

169  P.  710. 

(O)  Parties  Entitled  to  Allege  Error. 

^877(3)  (Okl.)  Parties  having  no  right  or  in- 
terest in  and  to  matter  in  Utagation  are  not  en- 
titled to  review  of  adjudication  of  issues  in 
trial  conrt  on  ground  that  Judgment  ia  void  as 
against  one  who  was  never  a  party  and  whose 
rights  cannot  be  affected  by  adjbdicatioiL— Bart- 
lett  V.  Atkins,  169  P.  1076. 

«=s>882(12)  (Wash.)  In  action  for  ^ries  to 
pedestrian  on  sidewalk  which  it  was  the  city's 
duty  to  keep  reasonably  safe  for  ordinary 
travel,  conflict  in  instructions  arising  by  giving 
instructions  requested  by  the  cUy  defining  its 
dut7  as  to  portions  of  street  not  used  for  pubKc 
traffic  was,  if  error,  harmless  to  the  dty^— Lund 
V.  City  of  Seattie.  109  P.  820. 
«=>882(14)  (Okl.)  Where  plaintiff  in  error  in- 
terposes a  demurrer  to  the  evidence  in  behalf  of 
its  codefendanta  as  well  as  for  itself,  and  the 
demurrer  is  sustained  as  to  its  codefendnnts.  It 
is  in  no  position  to  complain. — National  Bank  of 
Commerce  v.  Fish,  16©  P.  1106. 
^=»882(20)  (Kan.)  Where  defendant  moves  to 
couflnn  referee's  findings  of  fact,  and  to  set 
aside  hia  conclusioua  of  law,  and  court  confirms 
both  findings  and  conclusioDS,  defendant  can- 
not question  correctness  of  findings.— Home 
State  Bank  v.  School  Dist  No.  17,  169  P.  202. 

(B)  PrMwaipUoBS. 

^607(1)  (Oal.)  Under  Code  Civ.  Proc  |  683, 
requiring,  in  absence  of  stipulation,  dtsmlseal 
of  suit  where  not  prosecuted  within  five  years, 
held,  it  would  be  presumed  that  there  was  stip- 
ulation where  record  diowed  notiiing  to  con- 
tra ry.— Richmond  V.  Julian  ConsoL  ItunjlDg  Oo. 
169  P.  860. 

^=^907(2)  (CaL)  In  an  appeal  on  the  judgment 
roll  oloue,  it  is  conclusively  presumed  that  the 
evidence  supports  the  findings.— IMxon  v.  Bart- 
lett,  169  P.  236. 

®=>907(2)  (CaL)  Where  no  evidence  is  brongbt 
up  by  record,  tt  will  be  assumed  that  findinn 
are  fully  supported.— Harmon  v.  De  Turk,  Iw 

P.  680. 

^9\\(S)  (Mont)  Where  attack  on  judgment 
by  default  on  oonstructive  service  is  direct, 
by  appeal,  there  are  no  presumptiona  in  favor 
of  jurisdiction;  but  Junsffietional  facts  must 
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appear  on  face  of  record.— Enxltah  t.  Jenbs, 
P.  727. 

9=»9I2  (CaLApp.)  On  appeal  from  order  to 
ehflDge  place  of  trial  from  county  of  defend- 
ants*  residence  on  motion  of  plaintiff,  a  for- 
eign corporation,  court  cannot  presume  that 
ritizens  of  county  are  incapable  to  administer 
justice  fairly  betwt>en  a  foreign  corporation 
and  citizens.— J.  I.  Case  Threihing  Bdacfa.  Co.  t. 
Copren  Bros.,  169  P.  443, 
^>d27(6)  (Utah)  Every  piesumpUon  mnet  be 
indulged  on  appeal  in  favor  of  correctness  of 
judgment  below,  and,  in  absence  of  anything  in 
record  to  contrary.  Supreme  Court  must  pre- 
sume trial  court  properly  directed  judgment  for 
defendant.— Hutchison  t.  Smart,  169  P.  }66. 
«=9030(2)  (Idaho)  Where  instructions  taken  as 
a  whole  correctly  state  the  law  and  are  not  in- 
consistent, but  may  be  fairly  harmonized,  it 
will  be  assumed  that  jury  gave  due  consldera- 
tion  to  whole  charge,  and  waa  not  mialed  by 
any  isolated  portitfn  thereof. — Bniyman  t.  Ras- 
sell  &  Pugh  Lumber  Co.,  169  P.  932, 
«=»930(2)  (Okl.)  Where  instructions  correctly 
stated  elements  of  damages,  and  did  not  permit 
consideration  of  other  matters,  it  will  not  be 
presumed  that  Jar?  considered  matters  other 
than  those  submitted.— Ft.  Smith  &  W.  R.  Co. 
V.  Moore,  169  P.  904. 

4=3931(1)  (Cal.)  Presumption  of  paymeut  from 
lapse  of  the  time  JieM  not  to  avail  against 
court's  findings  of  nonpayment,  based  on  evi- 
dence.—Savings  Union  Bank  &  Trust  Co.  v. 
Crowley,  169  P.  67. 

®=»93l(7)  (Colo.)  In  action  on  building  con- 
tmct,  it  could  not  be  assumed  that  court  s  con- 
clusion rested  on  certificate  of-dlacharged  archi- 
tect, where  there  was  testimony  on  each  point 
involved.— Stewart  v.  Breckenridge,  169  P.  548. 
^»934(10  (Cal.)  All  presumptions  indulged  in 
are  in  favor  of  the  regularity  of  the  judgment 
and  proceedings  upon  which  it  is  based;  hence 
it  devolves  upon  an  appenent  to  affirmatively 
show  the  existence  of  the  error  upon  which  be 
iisks  for  a  reversal.— Scott  v.  Hollywood  Park 
Co.,  169  P.  379. 

^s>934(2)  (Cal.)  Findings  being  waived,  judg- 
ment for  plaintiff  imports  that  court  found  for 
him  on  all  material  issues. — Harmon  v.  Oe 
Turk,  169  P.  680, 

(F)  DIseretlon  of  Lower  Uowt. 

«=»956(2)  (Okl.)  Finding  of  trial  court  that 
good  cause  is  shown  for  extending  time  for 
making  and  settling  a  case-made  cannot  be  re- 
viewed on  appeal,— State  Bzch.  Bank  of  Elk 
City  V.  National  Bank  of  Commerce  of  St. 
•Loula,  Mo..  169  P.  482. 

^»957(1)  (Cal.)  Discretion  of  trial  court  as  to 
relieving  defendant  from  default  will  be  sus- 
tained, unless  abused.— Lynn  v.  Knob  Hill  Im- 
provement Co.,  169  P.  1(>09. 

«=a937(l)  (Mont.)  Order  setting  aside  a  de- 
fault, made  upon  consent  of  counsel  in  open 
court,  will  not  be  reviewed.— State  v.  District 
C^^ourt  of  Eighteenth  Judicial  Dist  in  and  for 
Hill  County,  169  P.  1181. 

«s»977(3)  (CaLApp.)  Order  granting  new  trial 
being  largely  in  tnal  court's  discretion  will  not 
be  reversed  where  based  upon  sharply  conflict- 
ing evidence.— Mayer  t.  Coldmaa,  169  P.  412. 

4=>977(3)  (Okl.)  An  order  granting  a  new  trial 
will  be  affirmed,  unless  trial  court  erred  upon 
pure  and  unmixed  question  of  law. — McBride 
V.  O.  K.  Houck  IMano  Co.,  169  P.  880. 
•s»979(2)  (Oki)  In  replevin  to  recover  poasea- 
sion  of  piano  sold  to  plaintiff,  held,  on  the  evi- 
dence, that  order  granting  plaintiff  new  trial 
because  verdict  and  judgment  were  contrary 
to  evidence  was  not  error.— McBride  v.  O.  K. 
Honrk  Piano  Co.,  169  P.  889. 
^979(2)  (Wash.)  DIscrctioD  of  court  in 
granting,  new  trial,  where  evidence  is  conBicfc- 


B1EP0BT1BB  1192 

ing,  ia  not  subject  to  review  In  absence  ^ 

abuse.— Funk  v.  Horrocks,  169  P.  806. 
«=»97g(2)  (Wash.)  On  grant  of  a  second  trial 
for  insufficiency  of  the  evidence,  on  appeal  the 
test  ia  whether  it  ia  more  probable  that  the 
court  la  correct  In  its  holding  than  ia  the  ver- 
dict of  the  Jury.— McCabe  t.  LIndberg,  109  P. 
841. 

«s»97g(2)  (Wash.)  Action  of  trial  court  in 
granting  new  trial,  where  4t  wma  neceaMuy  to 
pass  upon  wdi^it  and  mt&amer  of  eridence, 
will  not  be  interfered  with  whm  no  abuse  of 
discreti<m  ia  shown.- Xebnn  v.  WasUugbMi 
ter  Power  Cc.  169  P.  88«. 

pG)  dnestlons  of  Fset,  Terdleta,  Md  Flad- 

^987(1)  (Utah)  Supreme  Court  Is  not  author- 
ized by  Constitutitm  to  inquire  into  or  consider 
weight  of  evidence,— Pratt  t.  Utah  light  & 

Traction  Co..  169  P.  868. 

^994(3)  (Cal.AppO  In  view  of  Code  Civ. 
Proc.  I  19^,  subd.  11,  providing  that  property 
found  in  one's  possession  is  presumed  to  be  his, 
credibility  of  witnesses  appearing  in  support  of 
third  party  claim  in  attachment  was  for  the 
trial  judge,  and  not  reviewable.— Easterly  v. 
Praul.  169  P.  396. 

^»995  (Kan.)  Although  records  of  railroad 
made  before  fire  could  have  been  known  to 
have  occurred,  showing  that  no  train  was  op- 
erated at  or  near  where  it  occurred  are  enU- 
tled  to  great  weight.  Supreme  Court  cannot 
weigh  their  effect  as  against  testimony  that 
witnesses  saw  engiQe  operating  at  that  time. — 
Smith  T.  Bash,  169  P.  217. 
«=»I00I(1)  (^n.)  In  action  for  personal  in- 
jury on  findings  that  plaintlGE  was  without 
fault,  that  insufficiency  of  guard  rails  on  bridge 
required  by  Gen.  St.  1915,  {  722,  was  proxi- 
mate cause  of  injury,  and  that  township  trus- 
tees had  notice  of  defect,  judgment  ^»bist 
township  could  not  be  disturbed.- Holcomb  v. 
Clifton  Tp.,  Wilson  County,  169  P.  211. 
^1001(1)  (OkL)  Where  there  is  any  evidence 
reasonably  tending  to  support  the  verdict,  it 
should  not  be  disturbed.— American  Nat.  Bank 
V.  StapletoD,  169  P. 

«»IMI(1)  (Okl.)  Where  there  Is  some  evi- 
dence reasonably  supporting  the  verdict,  the 
Supreme  Court  cannot  dUtarb  it— Clark  v. 
Buff,  169  P.  619. 

«=»I90I(1)  (Okl.)  Where  there  Is  evidence 
tending  to  support  jury's  finding,  it  wOl  not  be 
disturbed.— Egnn  v.  First  Nat.  Bank  of  Tulsa. 

168  P.  621. 

^1001  (1)  (Okl.)  Where  there  is  any  compe- 
tent evidence  to  support  the  verdict,  it  will  not 
be  disturbed.- Baker  v.  Dorsson,  169  P.  1071. 
^IOOI(l)  (Okl.)  If  there  is  any  evidence  in- 
cluding any  reasonaldc  inference  which  Che 
jury  might  have  drawn  reasonably  tending  to 
support  the  verdict,  the  Supreme  Court  will 
not  reverse  for  inauffldent  evidence.— Allen  v. 
Shepherd,  169  P.  1115. 

^1001(1)  (Utah)  Verdict  on  substantial  evi- 
dence is  concladve.— Wrathall  v.  Miller,  169  P. 
946. 

^1001(3)  (Okl.)  Where  there  is  no  compe- 
tent evidence  to  sustain  the  verdict,  the  cauap 
will  be  reversed.— American  Nat.  Bank  v.  Sta- 
pleton,  169  P.  494. 

«s>l002  (Cal.App.)  In  action  for  death,  ver- 
dict on  conflicting  evidence  held  concloeive. 
though  only  witness  whose  testimony  supported 
the  verdict  was  plaintiff's  brother,  and  mm  tes- 
timony was  contradicted  by  a  number  of  other 
wituesses.— Marks  v.  BeisAnger,  169  P.  24:;. 
«=>I002  (Cal.App.)  A  verdict  on  conflictinc 
evidence  will  not  be  disturbed. — ^Bnrrell  v. 
Southern  California  Canning  Co.,  169  P.  405. 
^91002  (Colo.)  Bindings  on  conflicting  evi- 
dence should  not  be  disturbed.— Korf  v.  Itten, 

169  148. 
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9s»l002  (Idaho)  A  verdict  on  cooflktlmr  evl- 
deoc«  will  not  bie  dlstarbed.— Brown  t.  Hardin, 
16»  P.  293. 

«»I0O2  (Ofal.)  Where  the  evidence  Is  conflict- 
ittf,  a  verdict  will  not  be  disturbed,  If  there  is 
any  evidence  reasonably  tending  to  sapport  it. 
—Proctor  V.  Cappa.  169  P.  894. 
«s»(003  (Or.)  The  verdict  of  a  jury  foredoses 
debate  about  tfae  weight  of  the  evidence. — Hotfa- 
ehild  Bros.  v.  Kennedy,  169  P.  102. 
«s>l004(2)  (Wash.)  Verdict  for  damages  for 
conversion  found  on  conflicting  evidence  will 
not  be  held  exces^ve,  where  there  was.  nothing 
indicating  that  jury  was  actuated  by  passion  or 
prejndice.— Kimball  t.  Betts,  168  P.  ftt9. 
«=»IQ08(1)  (Or.)  In  a  salt  to  foreclose  a  lien 
on  an  automobile  for  repairs,  the  findings  of 
the  trial  court,  who  had  an  opportunity  to  hear 
the  witnesses  and  to  observe  their  demeanor, 
shonld  be  given  great  weight.— Pierce  Arrow 
Sales  Go.  v.  Inrin,  160  P.  129. 
«s>l009(l)  (Colo.)  Whether  there  should  be 
deductions  from  price  under  building  contract 
for  substitution  in  the  kind  of  door  lockB,  and 
in  the  lumber  used  in  porch  columns,  held  a 

Soestion  for  the  trial  court  in  suit  to  foreclose 
en.— Stewart  v.  Brecfcenridge,  169  P.  548. 
«»I009(3)  (Or.)  The  findings  of  the  lower 
court  on  conflicting  evidence  in  suit  for  specific 
performance  of  a  contract  are  entitled  to  great 
respect— Tucker  v.  Kirkpatrick,  169  P.  117. 
4=»I0I0(1)  (Nev.)  Finding  of  court,  supported 
by  aubsblntlal  evidence,  will  not  be  disturbed, 
where  no  passion  or  prejudice  of  trial  court  is 
indicated.— De  Remer  v.  Anderson,  169  P.  737. 
«s>iOIO(l)  (Utah)  Findings  of  trial  court  sup- 
ported by  substantial  eriaenee  will  not  be  dis- 
turbed on  appeaL— Love  T,  St  Joseph  Stock 
Yards  Co..  169  P.  951. 

«s»tOII(l)  (CaL)  A  finding  upon  conflictlDj; 
evidence  cannot  be  interfered  with  on  appeaL 
—Levey  v.  Henderson,  169  P.  678. 

«»IOIia)  (Cal.)  Where  there  is  clear  and 
snbstantuil  evidence  to  support  a  finding  by  the 
court  the  Supreme  Court  cannot  intettere  be- 
cause the  evidence  is  conflicting.— Wolf  v.  Oall, 
169  P.  1017. 

«3>tOll[l)  (Cal.)  rinding  on  conflicting  evi- 
deoce,  as  to  location  at  a  prior  time,  of  a. 
creek  channel  ia  not  reviewable.— Haack  v.  San 
Fernando  Mission  Land  Co.,  169  P.  1021. 
^101 1(1)  (Idaho)  Where  action  is  tried  to 
the  court,  and  evidence  is  confiictinc  flndinsn 
will  not  be  diefcurfoed  on  appeaL-^emplull 
v.  Moy.  169  P.  288. 

«»IOIf(l)  (Kan.)  Finding  of  fact  as  to  value 
of  chattel  property  based  upon  conflicting  evi- 
dence cannot  be  dUturbed.— Emerson-Branting- 
ham  Implement  Co.  v.  Willhite,  169  P.  M9. 

«=>I0I2C1)  (Ariz.)  Appellate  court  is  not  per- 
mitted to  look  behind  fiudiogs  of  trial  court, 
when  it  is  matter  of  weightaiK  evidence,  or  per- 
taining to  credibility  of  mtneases.— Hunt  v. 
Campbell,  168  P.  596. 

«SB|0I2(1)  (OkL)  Where  fraud  is  reHed  upon, 
and  trial  court  finds  that  no  fraud  has  been 
shown,  finding  vriU  not  be  disturbed  unless 
clearly  against  the  weight  of  the  evidence.— 
Limerick  v.  Jefferson  Life  Ins.  Co.,  169  P.  1080. 
«=MDI2(2)  (Utah)  Regardless  of  where  the 
preponderance  of  the  evidence  lies,  the  Su-. 
preme  Court  cannot  interfere  where  there  if 
any  substantial  evidence  to  support  a  finding  of 
fact  by  the  trial  court.— Goan  v.  Ogden,  L,  &  I 
Ry.  Co.,  169  P.  949. 

«=»I0I5(5)  (Cal.App.)  Where,  on  motion  for 
new  trial,  affidavits  of  some  jurors  would  show 
that  verdict  was  arrived  at  by  chance,  and  af- 
fidavits by  others  denied  such,  the  finding  of 
the  court  sustaining  the  verdict  will  not  be  dis- 
turbed, though  Code  Civ.  Proc,  J  657,  subd.  2, 


provide  misconduct  could  be  established  by  <me 
juror.— Foley  v.  Homung,  169  P.  706. 
«=>t024(5)  (Utah)  Amount  of  reasonable  ^t- 
torney'0  fees  in  partition  suit  held  a  question 
of  fact,  and  where  evidence  was  conflicting  and 
supported  the  court's  finding,  it  would  not  be 
disturbed.— Murray  v.  Hays,  169  P.  264. 

(H)  HamlMS  Brror. 

^1028  (OkL)  Where  the  right  of  the  plain- 
tiff to  recover  upon  the  undisputed  facts  is  so 
apparent  that  the  errors  assigned,  if  sustained, 
could  not  have  resulted  in  a  miscarriage  of 
justice,  the  judgment  will  be  affirmed. — Smith  v. 
Sutton,  169  P.  886. 

«=>I033(5)  (Cal.App.>  Where  there  was  am- 
ple evidence  to  warrant  finding  that  death  was 
due  to  cerebral  meningitis,  caused  by  assault 
upon  him,  instruction  authorising  recovery  if 
the  meningitis  concurred  with  i^neumonia  to 
cause  the  death,  not  prejudicial  to  defend- 
ant—Marks V.  Reiminger,  169  P.  243. 
«=:»I033(C)  (Kan.)  As  against  a  defendant 
there  is  no  error  in  giving  an  instraction  which 
properly  states  his  defense,  althoufb  there  ia 
not  sufficient  evidence  to  Justify  it— Bruce  v. 
Hayes,  im  P.  199. 

^»I033(9)  (Cal.)  An  appellant  cannot  com- 
plain that  a  judgment  against  him  is  for  less 
than  the  other  party  was  entitled  to.— Payne  r. 
Commercial  Mat  Bank  of  Los  Angeles,  160  P. 

1007. 

^1039(4)  (Cal.)  Where  judgment  against 
vendor,  for  purchaser,  Included  no  other  re- 
lief than  recovery  of  purchase  money  paid  and 
damages,  It  cannot  be  held  erroneous  as  to 
purchase  money  because  complaint  failed  to 
allege,  so  far  as  it  attempted  to  declare  for  spe- 
cific performance,  that  contract  was  Just  and 
reasonable,  ete.--ljnm  v.  Knob  Hill  Improve- 
ment Co.,  169  P.  1009. 

1 039(13)  (Kan.)  In  action  for  obstruction 
of  access  to  property,  based  on  but  one  ground, 
error  in  permitting  proof  of  another  ground  and 
in  instructions  and  findings  tiiereon  was  harm- 
less, where  Jury  separated  tiie  amounts  allow- 
ed on  account  of  each.— Griffith  v.  Atchiaou,  T« 
ts  S.  P.  Ky.  Co.,  169  P.  546. 
^=31040(11)  (Kan.)  In  replevin  of  steam  en- 
gine, overruling  of  demurrer  to  parts  of  an- 
swer to  petition  held  not  prejudidal.— Bmer* 
Bon-Brantlngbam  Implement  Co.  v.  ^mibite, 
169  P.  549. 

«=3i046(5)  (Or.)  Court's  remark  that  agree- 
ment was  executed,  where  this  was  in  diaputf, 
held  reversible  error  and  not  cured  by  gener- 
al instruction  to  disregard  remarks  without  ex- 
pressly withdrawing  such  remark. — RIchey  v. 
Robertson,  169  P.  99. 

«=>I048(1)  (Cal.App.)  Where  an  objection  to 
questions  asked  on  rebuttal  that  had  been  an- 
swered on  the  direct  should  be  sustained,  where 
they  are  mere  r«petitiona  they  are  not  prej- 
udicial.—Foley  V.  Homung,  169  P.  705. 
®=ai  050(1)  (Cal.)  In  action  for  injuries  when 
plaintiff's  buggy  was  struck  by  automobile,  ad- 
mission of  testimony  as  to  his  Intent  to  move 
the  buggy  hrld  harmless  error.— Collins  v. 
Marsh,  169  P.  889. 

•@»i050(l}  (Or.)  In  action  against  employer 
for  breach  of  contract  to  furnish  servant  with 
medical  attendance,  admission  of  certain  testi- 
mony of  Servant's  wife,  if  erroneous,  held  harm- 
less.—Crites  v.  Willamette  Valley  Lumber  Co.. 
169  P.  339. 

$=>l05t(6)  (Cal.App.)  Error  in  permitting  sec- 
ondsry  evidence  of  contents  of  check  held 
harmless,  where  counsel  stipulated  that  It 
should  be  considered  only  to  fix  the  date  when 
the  check  was  returned,  which  was  shown  by 
other  eridence.— Bailey  v.  MosMer,  169  P.  913. 

1053(3)  (Kan.)  In  action  for  damages  for 
obstruction  of  access  to  property,  any  error  in 
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proof  of  damages  on  baala  of  ^alntUT*  right 
to  occupy  part  of  certain  street  Add  neutral- 
iced  by  an  inatruction.— Griffith  v.  Atchiacai,  T, 
&  S.  P.  Ry.  Co^  169  P.  646. 
«=>I056{2)  (CaL)  In  action  against  ware- 
hOQsemaii,  erroneously  excluding  evidence  re- 
sanfing  conrersation  between  plaintiff  and  de> 
lendant's  employ^  was  not  prejudidal,  where  it 
would  have  proved  no  disputed  issue— Laux 
V.  Bekins  Van  &  Storage  Co.,  169  P.  1012. 
«=3>I056(2)  (Okl.)  Prejudicial  error  cannot  be 
predicated  apon  the  rejection  of  immaterial  tes- 
timony.— National  Bank  of  Oommerce  t.  Fiab, 
169  P.  IIOS. 

4s»IOS6(4)  (Cal.)  In  action  against  ware- 
houseman for  burning  of  goods,  excluding  de- 
fendant's evidence  on  negligence  issue  is  harm- 
less, where  such  issue  was  determined  in  its 
favor.— Lanx  r.  Bekins  Van  A  Storage  Co.,  169 
P.  1012. 

«»I056(6)  (Kan.)  In  action  on  bond  to  quiet 
title,  where  testimony  showed  that  plaintiff  was 
not  entitled  to  land,  exclusion  of  evidence  of 
its  value  and  of  evidence  of  value  of  land  deed- 
ed in  coDSideratlon  of  bond  was  not  reversible 
error.— finodgrass  v.  Snodgrass,  169  P.  1147. 
^I058(2>  (Cal-App.)  Exclusion  of  question 
aa  to  whether  defendant  used  more  force  to  re- 
sist attack  than  he  felt  neceasan,  held  not 
prejudicial;  the  general  trend  of  hu  teatam(Uiy 
being  that  he  used  no  exces^ve  foree^-^iarks 
V.  Beiseinger,  169  P.  243. 

Bxdusion  at  questions  siriced  defendant  as  to 
which  party  to  an  assault  made  the  first  attack, 
"held  not  error  in  view  of  his  further  testimony 
that  he  did  not  strike  deceased  until  deceased 
swung  at  him.— Id. 

«s»i058(2)  (CaLApp.)  Error  in  excluding 
proper  rebuttal  of  defendant's  evidence  held 
nanoless  where  the  witncm  had  already  testi- 
fied as  to  the  same  matter^Balley  t.  lloidiier, 
169  P.  818. 

4=>I060(1)  (CaL)  Alleged  misconduct  of  coun- 
in  referring  to  a  witness  as  the  one  who 
would  not  accept  a  subpisna  was  not  injurious 
where  the  witness  later  admitted  under  oath 
that  he  had  twice  refused  to  accept  a  mb- 
poena  from  pluntlffa  brotlier.-^roBsetti  v. 
Sweasey,  169  P.  687. 

In  actum  for  injuries  when  street  car  struck 
surrey  in  which  plaintiff  was  ridii^,  statement 
in  argument  that  the  brakes  were  criminally 
insufficient,  held  not  of  sutGcient  importance  to 
require  reversaL- Id. 

4e=bI060(3)  (OkL)  Error  in  refusing  to  sus- 
tain objection  to  improper  argument  will  not 
require  a  reversal,  unless  it  has  probably  re- 
sulted in  a  miscarriage  of  justice  or  a  violation 
of  a  constitutional  or  statutory  right. — Hooker 
V.  WUeon,  169  P.  1097. 

^1064(1)  (CaL)  Error  in  predicatii^  auto- 
mobile driver's  negligence,  under  last  clear 
diance  doctrine,  on  duty  in  exercise  of  ordi- 
nary care  to  have  seen  plaintiff's  situation, 
hdd  harmless.— Collins  v.  Marsh,  169  P.  389. 
«=9l064(l)  (Idaho)  Where  jury  has  returned 
a  verdict  for  defendant  on  a  coonterclaim,  and 
it  cannot  be  determined  whether  verdict  was 
baaed  on  correct  theory  of  case  or  upon  an  er- 
roneous instruction,  such  instruction  is  jprejn- 
didal  error.— Brown  v.  Hardin,  169  P.  293. 
4e»I066  (Colo.)  In  an  action  of  conversion, 
where  the  sole  question  was  whether  an  agent 
bad  rescinded  a  contract  to  purchase  60  cows 
of  a  herd  he  was  selling  for  plaintiff,  it  ww 
highly  prejudidal  to  instruct  as  to  the  sus- 
picion with  whi<di  the  law  looked  on  secret 
profits  by  an  agent— Adams  v.  Quirand,  168 
P.  580. 

<8=>I066  (Utah)  Although  intending  passenger 
injured  wbea  thrown  from  street  car  alleged 
only  one  sroinid  of  negligence,  instmotion  that, 
Uhe  nrovad  one  or  won  acts  of  n«Ugence,  he 
could  recover,  was  not  ground  for  revmaL— 
Vntt  T.  Utah  Light  4  TractloB  Cow,  US  P.  86& 


^tOM  <Utah)  In  an  action  for  CalM  in* 
prisonment  by  arrest  by  landowner  for  trespass 

in  alleged  violation  of  city  ordinance,  insbtic- 
tion  that  city  boundary  calling  for  bank  of 
stream  extended  to  high-water  mark  was  prej- 
udicial in  the  absmce  of  evidence  as  to  where 
such  mark  felL— WratbaU  v.  BfiUer.  168  P.  846. 
^1068(1)  (Okl.)  In  an  action  for  servant's 
death,  error  in  submitting  defendant's  failure  to 
vrarn  deceased  being  barmleas  is  not  reversible 
error,  undlr  Bev.  Laws  1910,  {  6005,  substan- 
tial justice  being  accomplished  by  the  verdict 
and  judgment.— Ponca  CSty  Ice  Co.  v.  Robert- 
son, 1^  P.  1111. 

•S=3l069(2)  (Okl.)  Where  court  has  clearlv  de- 
fined issues,  and  instructed  jury  that  it  is  to 
be  governed  by  law  given  in  his  instructions,  it 
is  not  prejudicial  error  to  allow  jury  to  take 
pleadings  to  Jury  room.-^mith  t.  Antcy,  108 
P.  623. 

(8=»I07I(1)  (CaLApp.)  In  action  for  balance 
due  under  agreement  for  rescission  of  c(m- 
tract,  error,  if  any,  in  finding  amount  due  to  be 
less  than  as  alleged  in  complaint  was  without 
prejudice  to  defendants.— Gaulfield  v.  GnglieN 
metti,  169  P.  722. 

•^1071(3)  (Kan.)  Finding  that  loose  wire  had 
been  in  contact  with  wires  of  an  deoCric  light 
company  so  long  that  it  ought  to  have  been 
discovered  before  an  accident,  though  not  sup- 
ported by  evidence,  held  nonprejudicial.^ 
Storm  V.  Leavenworth  light,  Heat  &  Power 
Co.,  168  P.  656. 

«=9|07l(6)  (CaL)  In  an  actioo  to  quiet  titie, 
where  the  court  found  that  defendants  had  the 
record  title,  plaintiff  cannot  complain  that  the 
court  did  not  make  a  finding  as  to  a  defense 
of  prescription  set  up  \9  deiendanta.— Wolf  t. 
G«n,  168  P.  1017. 

«s>l073(l)  (Kan.)  In  suit  on  bond  to  quiet 
titie,  where  no  reformation  of  bond  was  sought 
or  ordered,  defendaats  were  not  harmed  be- 
cause trial  court  treated  bond  as  reformed,  so 
that  descriptiw  of  tract  would  corresp<md  co 
defendant's  qnitdaim  deed,  etc;— finodnrnaa  t. 
Snodgraw.  168  P.  1147. 

(I)  Brror  Waived  In  Appellate  Caart. 

«a»l078(8)  (Gal.)  Where  order  sustainfaig  de- 
murrer to  defendant's  cross-oom  plaint  is  not 
argued,  tt  will  not  be  rraewed.— Harmon  v.  Oe 
Turk,  168  P.  680. 

(K)  Babscqnent  Appeals. 

«9l09a(6)  (Wash.)  Determination  on  former 
appeal  that  complaint  alleged  cause  of  aetioik 
ayainst  constable  s  surety  for  act  hy  TbtM  oZ 
his  oflice  held  the  law  of  Uie  eaae.— Qfl«wias 
V.  Moore,  168  P.  976. 

ZVn.  DETEBBONATIOM  AHB  DISPO- 
SITION OF  OAVSE. 
(B)  AanMmaea. 

<t=»M26  (Wash.)  Where  appeUsnt  mov«d  for 
dismissal  of  appMl  so  as  to  apply  in  lower  coart 
for  new  trial  for  newly  discovered  evidence,  and 
respondent  moved  for  dismiesal  and  affirmance, 
he  is  entitied  to  order  affirming  judgment. — 
Kawabe  v.  Continental  Life  Ins.  Co.,  168  P.  329. 
«sair40(4)  (Or.)  Under  Const  art  7,  f  S,  as 
to  disposition  of  case  on  appeal,  in  action  for 
breach  of  contract,  a  portion  of  verdict  for 
plaintiff,  based  on  evidence  admitted  under 
erroneous  theory  of  measure  of  damages, 
would,  on  appeal,  be  eliminated,  and  judgment 
reversed,  with  directions  to  enter  indisBent 
for  plaintiffs  for  the  balance  of  the  TWoict. — 
Stillwell  'v.  Hill,  168  P.  1174. 

(C)  HadlBeatlak. 

4=>II49  (Wash.)  Where  party  defendant  was 
included  in  judgment  by  ioadvertence,  and  rec- 
ord did  not  show  defendant's  objection  to  form 
of  judfUMBtt  BUM  of  noh  dtfsBduit  «B  plain- 
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tiffs*  motion,  will  on  appeal  be  stricken  firam 
}udgDaeut.-~Redick  t.  Peterson,  169  P.  804. 

151(2)  (GaL)  An  award  ot  damages  to 
defendants  in  an  amount  greater  than  that 
claimed  in  tbeir  answer  would  be  reduced  to 
snefa  -  amonnt. — Snpreme  Lodge  of  the  Woiid, 
liOjal  Order  of  Moose,  v.  Los  Ancelea  I^odge, 
No.  886,  Lofal  Order  of  Moose,  169  P.  1040. 

(D)  RevemMl. 

«s>t  170(7)  (Cal.)  EzclUBion  of  evidence  com- 
petent merely  as  reason  why  appellants  called 
a  «ertat&  indiTldoal  aa  their  witness  was  of  too 
slight  importance  to  Justify  revenu),  even  if  it 
were  erroneous.— Levey  v.  Henderson,  169  P. 
678. 

«=s>l  170(10)  (DtaU  Although  trial  court  erred 
in  not  nfayfng  findings  upon  all  material  issues, 
where  it  appears  that  no  findings  other  than  Id 
support  of  Jadgment  would  have  been  permissi- 
ble, jndgment  will  be  affirmed  in  view  of  Gomp. 
Laws  1007,  SS  3008,  3285.— Snyder  v.  Allen, 
169  P.  94S. 

1 176(1)  (Wash.)  Misjoinder  of  causes  un- 
der Bern.  Code  lUlfi.  i  296,  because  of  non- 
liability of  certain  defendants  for  an  item  of 
$8.85,  held  not  injntious  to  defendant  and  of 
too  trifling  importance  to  prevent  direction  of 
judgment— Cascade  Lumber  Se  Shingle  Co.  v. 
Wright,  169  P.  833. 

177(7)  (Kan.)  In  action  upon  oral  con- 
tract for  hail  insurance,  where  plaintiff  failed 
to  establish  the  amount  of  his  lass,  judgment 
In  his  favor  will  b«  reversed  and  cause  re- 
manded for  trial  of  that  fssne.— WilUams  t. 
Home  Ins.  Co.,  168  ^P.  546. 
4s>ll80(l)  (Or.)  Heceiver  appointed  after  no- 
tice and  answer  to  a  complaint  alleging  suffi- 
cient facts  is  not  liable  as  a  trespasser,  though 
the  trial  court's  action  is  reversed.— Henderson 
T.  Tillamook  Hotel  Co.,  169  P.  519. 

(V)  MimdKt*  «B(I'  PcMwedtnca  la  Lowe* 
Co«rt. 

«S9|  198  (Kan.)  Appeal  by  defendant  from  re- 
fusal of  district  court,  after  mandate  from  Sn- 
preme Court,  to  enjoin  its  enforcement,  held 
without  merit,  and  dismissed,  at  defendant's 
cost.— Forbes  v.  Madden,  169  P.  211. 
®=9l202  (Wash.)  Despite  informal  disposition 
of  case,  lurid,  that  application  for  leave  to  filt; 
petition  in  lower  court  for  new  trial  on  ground 
of  newly  discovered  evidence  might  be  enter- 
tained.—Kawabe  V.  CH>QtlDeDtal  Life  Ins.  Co., 
169  P.  829. 

^»I202  (Wash.)  Where  npcoi  revenrix^  jodg* 
ment  non  obstante  veredicto  it  was  said  that, 
if  the  trial  court  believed  that  evidence  was  in- 
sufficirait  to  sustain  verdict,  it  could  have  grant- 
ed a  new  trial,  in  granting  a  new  triu  the 
court  did  not  abuse  its  discreticm.— Washlngtra 
Trust  Co.  V.  Keyes,  160  P.  870. 
•8=»I203(3)  (Wash.)  Where,  after  appeal,  de- 
fendant was  granted  leave,  appeal  being  dis- 
missed and  judgment  affirmed,  to  file  petition 
in  trial  court  for  new  trial  on  ground  of  newly 
discovered  evidence,  he  mast  proceed  with  due 
diligeoce,  and  at  all  events  witnin  time  prescrib- 
ed by  Rem.  Code  1015,  J3  464.  466.— Kawabe 
V.  ContineDtal  Life  Ins.  Co.,  169  P.  329. 
«ss»l207(4)  (Wash.)  In  suit  in  which  defendant 
asked  specific  performance  of  contract  for 
lease  aivd  for  sade  at  expiration  of  lease,  pro- 
posed decree  held  in  accordance  with  the  di* 
recdons  of  the  Supreme  Court  on  former  ap- 
pea]i.-4tet*  T.  Mtddntodi.  169  P.  881. 

(G)  Julfldletloa  mb<  Ppooeedln^  of  Ap* 
»*llate  Court  After  II«Bi««d. 

4=»I2I8  (OkL)  Where  judgment  rcverfling  and 
ordering  a  new  trial  was  inadvertently  based 
on  a  repealed  act  of  Congress,  and  where  case 
was  not  finally  disposed  of  In  lower  court,  it 
was  pn^r  to  recsll  mandate  and  to  permit 


fiKng  of  a  petitim  fi>r  reheating.— Ehtig  t. 

Adams,  169  P.  645. 

«s»r2ig  (OkL)  Generally  Sotffeme  Court  will 
not  recall  its  regularly  Issued  mandate  and 
judgment  entered  thereon  in  lower  court,  in  ab- 
sence of  fraud,  accident,  or  inadvertence, 
though  in  a  proper  uase  it  may  recall  its  man- 
date after  term  at  which  it  was  issued  has  ex- 
pired.—Ehrig  V.  Adams,  109  P.  046. 

zthx.  xiABiunEB  oh  bonds  amd 

UKDERTAKnrOB. 

«s»f23a  (Okl.)  After  expiration  of  time  for 
an  appeal,  and  after  judgment  has  become  final 
and  unpaid,  action  will  lie  on  statutory  super- 
sedeas bonds  conditioned  to  pay  juogment,  even 
though  appeal  has  not  been  executed  or  fails 
for  want  of  prosecution.— Powell  v.  Edwards, 
109  P.  617. 

€=>I237  (Wash.)  Where  appellant  moved  fi>r 
dismissal  of  appeal  so  as  to  apply  in  lower  court 
for  new  ti-ial  for  newly  discovered  evidence,  and 
respondent  moved  for  dismissal  and  affirmance, 
he  la  entitled  to  judgment  agniost  suretyon  ap- 
pellant's appeal  and  supersedeas  bond.--Kawabe 
vT  Oontim^W^Lffe  Ins.  Ca,  169  P.  329. 

APPEARANCE. 

«»3  (CaL)  A  request  by  attorneys,  in  an  ac- 
tion to  annul  a  maniage,  to  allow  defautant  aa 
extension  of  time  in  which  to  plead,  which  for 
all  that  appears  was  not  authorised,  wA  not 
equivalent  to  an  appearance  within  Code  Oiv. 
Proc.  i  1014.— Benson  v.  Benson,  169  P.  869. 

APPLIANCES. 

See  Master  and  Serraat,  (Ss>27S.  28& 

APPLICATION. 

See  Izial,  «s»2S2. 

APPOINTMENT. 

See  Justices  of  the  Peace,  4=96. 

APPORTIONMENT. 

See  Municipal  Corporations,  «ss4a8l 

APPRAISEMENT. 

See  Taxation,  «=>805. 

APPROPRIATION. 

See  Ehninent  Domain,  «s»47. 

ARBITRATION  AND  AWARD. 

See  Payment;  Bcferenca. 

ARGUMENT  OF  COUNSEL 

See  Appeal  end  Brror,  <g=>10(lO ;  Criminal  Law, 
«s>708-73O;  OVial,  «s»lO0. 

ARMY  AND  NAVY. 

See  Penidoas. 

ARREST. 

See  Bail;  I^lso  Imprfsonment. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  ^11^. 

ASSAULT  AND  BATTERY. 

See  Homicide,  ^»86 ;  Indictmeot  and  Informa- 
tion, «s»189;  Master  and  Servant,  «a^3. 

I,  crVTL  T.TABTT.ITT. 
(Bl  Afltioas. 
^s»26  (Cal.App.)  Where,  in  action  for  death 
from  assault,  defendant  pleaded  self-defense, 
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barden  to  eatabUdi  inch  drfe&M  Add  to  reat 
on  him.— Harks  t.  SelBringer.  168  P.  243. 
«»3I  (CaLApp.)  Sridence  that  defendant  had 
rubber  boee  in  hia  saloon  because  he  bad  no 
protection,  and  ttaoiigbc  be  bad  a  rigbt  to  pro- 
tect bis  place,  kield  pKHieriy  itriekui^Uaru  v. 
ReiBsingeiTlte  P.  JMST 
«»43<4)  (CaLApp.)  In  action  for  death  due  to 
assault,  inatrucUon  as  to  presumption  reepect- 
ing  justification  for  bodily  injury  held  properly 
given.— Uarks  T.  Belsslnger,  169  P.  243. 

n.  oBmiNAz.  BEWOMBiBiLnnr. 

(A)  OCenacs. 

4=949  (Colo:)  A  specific  intent  to  Injure  any 
person  in  any  manner  ia  not  necessary  to  the 
offense  of  simple  assault  committed  by  reckless 
driving  of  automobile^— People  v.  Hopper*  168 
P.  162. 

«S952  (Colo.)  That  driver  of  automobile  was 
violating  speed  ordinance  when  be  collided  with 
another  automoUle,  held  not  in  itself  to  make 
him  guilty  of  assault.— People  v.  Hopper,  168 
P.  152. 

«=>56  (Colo.)  Under  Rev.  St  1908.  f  1668 
(Mills'  Ann.  St.  1912,  $  1786),  a  specific  intent 
to  injure  is  an  essential  element  of  assault 
with  a  deadly  weapon  with  intent  to  injure. — 
People  V.  Hopper,  369  P.  152. 
«s9aO  (Wash.)  To  constitote  an  assault  in  first 
degree  there  must  be  a  specific  intent  to  kill  a 
human  being,  while  an  assault  in  the  second 
degree  may  arise  It  it  is  made  with  a  weapon 
likely  to  produce  bodily  barm;  no  specific  de* 
^  b^ng  necessary.- State  r.  Albutt,  168  P. 

(B)  ProseontloB  mad  PaMlahmeKt. 

^»89  (Colo.)  That  driver  of  automobile  was 
violating  speed  ordinance  when  be  collided  with 
another  automobile,  held  proper  evidence  for 
consideration  of  Jury  on  question  of  negligence 
in  prosecutioD  for  assault. — F«ople  t.  Hop- 
per. 169  P.  162. 

^s»95  (Colo.)  Evidence  aa  to  reckless  driving 
of  automobUa  Jlettf  to  make  qnwtion  for  Jury 
as  to  gaOt  of  simple  assault— People  t.  Hop- 
per, 168  P.  162. 


ASSESSMENT. 


ASSETS. 

See  Marshaling  Asseta  and  Securities!. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=»719-724. 

ASSIGNMENTS. 

See  Corpmtloiia,  4s»llS»130;  Fmudulent  Con- 
veyances:  Duoranc^  4s938S;  Parties,  ^» 
40;  PubUe  Lands,  «ea»136:  Subrogation,  «s» 

31. 

I.  BBQinsnmi  amd  taximtt. 

(A)  Fropcrtr*  BatetM,  M*  Blskta  Asalva- 

(Okl.)  "Aasignment"  is  transfer  or  set- 
ting over  of  property,  or  some  rigbt  or  inter- 
eat  therein,  from  one  person  to  another.— 
Guaranteed  State  Bank  l>f  Dnrant  v.  D'Yar- 
mett,  ie»  P.  639. 

0»3  (Utah)  The  Legislature  by  expressly  ohang- 
Ing.  by  Comp.  Laws  lOOT.  I*  3113x,  the  law 
that  a  city  may  not  be  garnished  for  salary  of 
an  officer,  did  not  intend  to  change  the  law, 
that  unearned  salary  of  an  officer  may  not  be 
aasiKoed:  but  the  express  mention  of  the  one 
implies  the  exduaion  of  the  other.— Tribune  Be- 
portor  Printing  Gh  r.  Homer,  169  F.  170. 


•s»IS  (Utah)  In  ttie  abeeaee  of  atatnte.  on- 
earned  salary  of  a  pabUc  officer  may  not  be 
aaaigned.— Tribune  Reporter  Printing  Co.  v. 

Homer,  169  P.  170. 

«E924(2)  (CaLApp.)  Causes  of  action  for  dam- 
ages  for  navlng  to  work  withont  aleep  for  four 
nights  and  days,  suffering  mental  and  physical 
angniah  and  Iom  by  abaenoe  from  bnalneaa,  are 
not  assignable.'-Jonea  v.  &bnning,  169  P.  912. 

(B)  Mode  amd  SuMclencr  of  AaslvBBMBb 

«s>48  (dm.)  Delivery  of  void  paving  bonda  by 
D.  to  O.  as  collateral  for  debt  does  not  work 
equitable  assignment  of  debt  from  M.  to  D.  for 
cost  of  paving,  agakist  which  bonda  were  iaaned. 
—Guaranteed  State  Bank  of  Dnrant  v.  D'Xar- 
mettt  168  P.  639. 

n.  OPXBATIOir  AHD  EFFECT. 

^s»73  (Old.)  "Assignment,"  unless  Qualified,  i« 
properly  the  traoaier  of  owner's  whole  inter- 
eat  in  estate  or  chattel.— Guaranteed  State 
Bank  of  Durant  v.  D'Yarmett,  169  P.  639. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Buikroptcy. 

I.  BEQ1IZUTEB  AHB  TAXXDITT. 

(A)  Hatave  amd  Basentlala  of  Traata  to» 

Creditors. 

«s»45  (Wash.)  Where  trustee  for  creditors 
employed  insolvent  debtor  to  manage  proper- 
ty, such  fact  did  not  destroy  legal  transfer  of 
prdperty  to  trustee  or  permit  creditor  by  ob- 
taiiung  judgment  and  levying  execution  to  se- 
cure payment  of  hia  debt  In  fall.— Meafcim  t. 
Ludwig,  169  P.  24. 

IV.  ADMINISTItATION  OF  ABSIGHED 
ESTATE. 

«=>2S3  (Or.)  Where  a  business  is  transferred 
to  one  in  trust,  with  agreement  to  purchase 
goods  and  to  keep  the  business  going  and  pay 
off  creditcHTs.  the  trustee  haa  power  to  pur> 
duwe  gooda  and  bind  tba  tnut  eatato  therefor. 
— RothchOd  Bros.  v.  Kennedy,  169  P.  102. 

T.  BIOBT8  AHD  REKEDOM  OF 
OBEDXTORS. 

(B>  Preaeatartloa,  iProatff  amd  PajraMat  at 
Clalws. 

4sb3II  (Cal.)  Trust  deeds  providing  for  sale 
of  pr(^rtiet  in  L.  and  S.  to  pay  creditore  in 
order  of  priority  named,  property  in  L.  to  be 
sold  first,  held  not  to  require  prorating  among 
creditors  in  such  a  way  that  a  creditor  given  a 
lien  on  the  L.  property  alone  would  bare  priori- 
ty in  distribution  of  the  proceeds  of  the  1.. 
property,  over  a  creditor  having  a  lien  on  both 
properties.— Harrington  v.  Taylor,  169  P.  690. 

VI.  &ZOHTS  MJXJ}  REKEDIES  OF  AS- 
8IOMOIL 

«»363  (Wash.)  Defendant  held  either  to  have 
consummated  sale  of  plaintiff's  shares  of  cor- 
porate stock  according  to  trust  agreement  or 
to  have  disposed  of  same  in  violation  of  agrep- 
ment,  so  that  in  any  event  trust  was  termi- 
nated aqd  plaintiff  was  entitled  to  return  ot 
other  trust  property  and  funds  remaining  with 
intereat.— Davidaon  v.  Chilberg,  169  P.  981. 


Vn.  AOOOVNTtXa,  sbttumeet, 
AHD  DISOHABOE  OF 
ABSZOmSE. 

^»377  (Wash.)  In  action  tq  regoire  trustee 
to  account,  held,  that  it  was  unnecessary  to 
join  aa  parties  persons  wb^  had  received  pay- 
ment by  trustee,  as  well  as  corporations  which 
might  have  interest;  such  companies  having 
notice  by  reason  of  fact  that  defendant  was  offi* 
ear  therein.— Davidson  t.  GUlberK  166  P.  9S1. 


Digitized  by  Google 


1197 


INDSX-DIOEST 


®s»382  (Wash.)  Where  trustee  who  receired 
property  to  discbarge  obligations  of  beoefidary 
failed  after  termiiiation  of  truat  to  pay  over 
Buma  due  benefiidary,  such  trustee  to  fiabte  for 
intereat— Davidson  v.  Chllberg,  169  P.  981. 

ASSISTANTS. 

See  Sheriffs  and  Conatables,  «=>66. 

ASSOCIATIONS. 

See  Benefirial  Aasoeiatlons ;  BaildiDg  and  Loan 
Associations.  . 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Serrant,  «=»2(^219.  288. 

ATTACHMENT. 

See  GorporatloDB,  9=»130;  Execution ;  Ex- 
emptions ;  Gamlahment ;  Homestead ;  Ha- 
liciooB  Pneecntion,  4=s>2S;  MortgaKes,  4=» 
890. 

I.  MTCBE  AND  GBOVniBa. 

(Aj  Hatnvc  ot  Kemedy,  Uaases  9t  AutlOB, 
mmA  Parties. 

4s3)  (Or.)  Attachment  proceedings  are  statu- 
tory, and  the  substantial  requirements  of  the 
statute  must  be  complied  withr— Morphj  v. 
Bjelik.  169  P.  620. 

^sai  (Cal.)  Aa  plaintiff  who  sued  for  breach 
of  contract  upon  which  I:e  Advanced  money  and 
received  notbing  could  recover  as  damages 
money  so  paid,  sum  was  certain  and  liquidated 
upon  which  attachment  mar  iasue.— Hamilton 
T.  Balter-Hansen  Mfg.  Co.,  160  P.  238. 
4»I4  (Gal.)  That  plaintiff  has  in  complaint 
demanded  other  sami  than  liquidated  amount 
attached  ia  immaterial,  as  indebtedness  set  up 
in  affidavit  of  attachment  need  not  Include  all 
damages  claimed  in  complaint.— Hamilton  t. 
Baker-Hansen  iStg.  Co.,  160  P.  288. 

XL  PBOraBTY  SUBJECT  TO  ATTAOH- 
MEMT. 

^998  (Mont)  Attachment  on  deaert  claim  be- 
fore entryman  has  complied  with  all  prelim- 
inary acts  prescribed  by  law  for  ncqnisition  of 
title  tiiereto  creates  no  valid  lien  on  entry- 
man's  inchoate  richt  or  after  title  is  acquir- 
ed—Stockmen's  Nat.  Bank  of  FL  Benton  v. 
Hofeldt.  160  P.  48. 

m.  PBOOBEDnros  to  raoovBa, 

(B)  Andavits. 

<^I03  (Cal.)  Statement  in  affidavit  of  attach- 
ment that  money  was  due  upon  implied  con- 
tract, when  in  fact  it  was  due  upon  ezpreas 
contract,  held  not  to  malce  affidavit  defective.— 
Hamilton  v.  Baker-Hansen  Mfg.  Co.,  160  P. 
23S. 

4s»i07  (Cal.)  Affidavit  for  attachment  using 
words,  "in  addition  to  certain  claims."  etc.. 
ftr-fd  to  suffidently  state  amount  of  defendant's 
indebtedness,  as  required  hy  Code  Civ.  Ploc.  1 
C3&~HamiltoD  Baker-Hansen  Mfg.  Co.,  169 
P.  238. 

V.  •LEVT,  UEK ,  AHD  CUSTODY  AUS 
.DISPOSITIOK  OF  PBOPEBTT. 

<=»I73  (Kan.)  A  court  may  protect  defend- 
ants or  other  creditors  againat  an  excessive 
levy  ot  more  property  than  is  necessary  to 
meet  the  judgment,  eatabliahing  the  indebted- 
ness.—Hodgen  v.  Roy,  189  P.  1148. 

That  an  officer  seises  and  holds  an  excessive 
amount  of  property  does  not  neceiwarily  In- 
validate the  attachment.— Id. 


vn.  QUASHno.  vaoatixo,  disso- 
lution, OB  abahdonmekt. 

<8=>248  (Cat)  Motion  to  dissolve  attachment 
cannot  be  turned  into  donnrrer  to  complaint. 
—Hamilton  t.  Baker-Hausen  Mfg.  Co.,  169  P. 
238. 

On  motion  to  dissolve  for  failure  of  affidavit 
to  state  basis  for  attachment,  only  question  is 
whether  cause  of  action  which  ia  stated  or  at- 
tempted to  be  stated  la  one  apon  which  attach- 
ment will  issue.— Id. 

Vm.  OI.AIM8  BY  THIRD  PEB80HB. 

^296  (CaLApp.)  In  view  of  Code  CMv.  Proc. 
f{  549,  689,  requiring  third  party  claims  in  at- 
tachment to  be  verified  by  such  party  or  his 
agent,  a  demand  by  the  claimant's  brother-in- 
law  as  her  agent,  not  verified,  was  insufficient, 
though  an  aclcnowledgment  was  made  before 
a  notary  as  to  truth  of  facts  stated  therein.— 
Easterly  t.  Praul,  169  P.  390. 

aU  BETUBH. 

^=9322  (Kan.)  Return  upon  an  order  of  at*- 
tachment  describing  land  as  northeast  and 
northwest  quarters  of  aectiou  22  in  townsUp 
7,  range  38,  was  not  void  for  uncertainty.— 
Hodgen  t.  Boy,  169  P.  1143. 

ATTAINDER. 

See  Nuisance,  ^>77< 

ATTORNEY  AND  CUENT. 

See  Appeal  and  Error,  ^ol060;  Appearance. 
«=»3;  MalietoQs  Prosecution,  <t=>25;  Par- 
tition, «53ll4 ;  Principal  and  Agent. 

I.  THE  OmOE  OF  ATTOBMEY. 
(C>  SaapeiiMloa  Md  Dlabanacnl. 

^44(2)  (Okl.)  A  member  of  a  firm  of  attor- 
ueys  who  received  a  claim  for  collection,  and 
who,  in  the  absence  of  his  partner,  collected  it 
and  deposited  it  to  his  own  credit  and  checked 
it  ont  for  his  personal  use,  would  be  suspended 
for  six  months.— State  v.  Breslln,  169  P.  8dT. 

A  member  of  a  firm  of  attorneys  receiving  a 
claim  for  collection  who  was  absent  when  his 
partner  collected  it  and  misappropriated  the 
proceeds,  and  who  upon  knowledge  thereof  for- 
warded the  amount  In  settlement  of  the  claim, 
was  not  subject  to  disbarment  or  anspenrion. 
— ^Id. 

n.  BETAINEB  AND  AUTHOBITY. 

^3»72  (Or.)  That  defendant,  sued  for  money 
collected  on  judgment  obtained  by  plaintilr, 
signed  the  satisfaction  of  judgment  as  bis  at- 
torney, iB  some  evidence  of  his  employment  aa 
such  under  L.  O.  L.  ||  1074,  1088.— Caplea  t. 
Ditchburn,  169  P.  610. 

«s»86  (Or.)  In  suit  by  railway  againat  land- 
owners, announcement  of  their  attorney  in 
court,  approved  by  court,  held  to  settle  ques- 
tion that  landowners'  deed  to  railway  waa 
knowingly  executed  by  them  aa  aubstitute  for 
their  prior  conveyance.— Oregon- Washington  B. 
&  NaT.  Co.  T.  Reed,  169  P.  342. 

m.  DUTIES  AND  I.TABTT.TTIEg  OF  AT- 
TOBNEY  TO  CUENT. 

^sb|28  (Or.)  On  evidence  that  defendant  as. at- 
torney collected  a  judgment  owned  by  plaintiff, 
the  presumption  is  plaintiff  owned  all  tiie  mon- 
ey; and  defendant  has  the  burden  of  proving 
the  contrary  or  of  postponement  of  plaintiff's 
rii^t.— Caples  v.  Ditchburn,  169  P.  510. 

The  answer  of  attorney  sued  for  money  col- 
lected, claiming  part  of  it,  and  Justifying  pos- 
session and  detention  of  remainder,  makes  it 
unnecessao'  for  plaltrtitt  to  prove  demand  of 
payment.— od. 
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IV.  OOMPEKSATIOlf  AHS  ZJEN  OF 
ATTOBMCT. 

(A)  Pe«B  and  Otker  R«mnner«tloB. 

(OkL)  Bigbts  and  remedies  of  ao.  at- 
torney under  Laws  1909,  e.  4,  were  not  affected 
by  adoption  of  Bev.  lAwa  1910;.— Allen  t.  Shep- 
berd.  169  P.  1115. 

^=>I47  (OkL)  A  valid  covenant  in  an  attor- 
ney's contract,  for  contingent  fees,  based  on  a 
legal  consideration,  is  enforceable,  though  a 
separable  covenant  for  same  consideration  is 
void  as  against  public  policy.— Allen  t.  Sb«p- 
berd.  169  P.  1116. 

4=9l58  (Mont)  Attorney,  suing  bis  client,  may 
have  and  state  cause  of  action  for  money  judg- 
ment on  account  of  services  rendered  and  mon- 
ey advanced,  though  purpose  is  to  foreclose 
attorney's  lien,  existence  of  which  is  open  to 
denial.— English  v.  Jenka,  169  P.  727. 
<=»I66(2)  (CaL)  In  suit  by  plaintiff  attorney 
for  value  of  professional  services,  evidence  AcW 
to  show  employment  of  plaintiff  by  defendants. 
— HenshaU  v.  Coburn,  169  P.  1014. 

Where  witness  had  testified  that  be  had  been 
authorized  to  employ  plaintiff  as  attorney  for 
defendants,  it  was  proper,  for  purpose  of  bring- 
ing out  terms  of  the  employment,  to  ask  plain- 
tiff irtiat  au<A  ^tneas  aaid  to  tiim  on  occasion 
of  employment.— Id. 

(B)  Lieu. 

«=9lS6  (Mont)  At  common  law,  attorney's 
lien  on  judgment  secured  for  cUent  ends  when 
judgment  ia  satisfied;  but  under  Rev.  Codes,  { 
64!^  lien  extends  to  proceeds  of  judgment,  '*in 
whose  ever  hands  they  may  eome."--Bni3l8h  v. 
.TenkH,  169  P.  727. 

«»I89  (Okl.)  Under  Laws  1909,  c.  4,  cUent 
may  contract  to  pay  attoniey  a  percentage  of 
proceeds  of  cause  of  action,  but  thereafter, 
without  attorney's  consent,  cannot  compromise 
his  cause  of  action,  so  as  to  affect  attorney's 
fee  or  abrogate  his  lien. — Allen  t.  Shepherd, 
160  P.  1115. 

^190(3)  (OhI.)  Where  client  contracted  to 
pay  a  contingent  fee,  and  compromised  with  ad- 
verse party,  without  attorney's  consent,  the  at- 
torney might,  under  Laws  1900,  c.  4,  aue  ad- 
verse party  for  amount  due  under  contract.— 
Allen  V.  Shepherd,  169  P.  1115. 

Attorney  suing  to  enforce  liability  for  contin- 
gent fee,  imposed  by  Laws  1909,  e.  4,  against 
adverse  par^  who  nad  compromised  wiui  hia 
rllent,  must  show  client's  meritorious  cause  of 
action,  and  what  client  would  havQ  been  enti- 
tled to  receive. — Id. 

^=>l90f4)  (Okl.)  In  action  by  attorney  for 
value  of  undivided  one-half  interest  of  Una,  not 
alleging  any  damage  from  exclusion  from  po8< 
session,  judgment  for  one-half  the  rental  val- 
ue was  without  the  isauua  and  erroneous.— Al- 
len V.  Shepherd,  169  P.  1115. 

AUTHENTICATION. 

See  Oriminal  Law,  (•s»444. 

AUTHORITY. 

See  Principal  and  Agent,  €=>103. 

AUTOMOBILES. 

See  Assault  and  Battery,  «s>49,  62,  56.  89,  96; 
Damages,  «=»178 ;  livery  Stable  and  Garage 
Keepers,  «=»11 ;  Municipal  Oorporatlons,  4s» 
706;  Railroads,  «b>328.  889;  Street  Rail- 
roads, «s>99,  114. 

BAIL 

n.  zH  OBzifniA£  nKMisouTiom. 

«=>9I  (CaLApp.)  Under  Pen.  Code,  |  1289, 
auttorisfaig  acceptance  of  bail  for  defendantfa 
appearaMN,  the  fopeiior  ooort  vuj  adopt 
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amount  fixed  by  police  court  judge  before  filing 
of  information.— People  v.  Lepori,  169  P.  602. 
4=>56  (CaL)  If  information  charged  different 
offense  from  that  for  which  accused  was  com- 
mitted, it  would  not  be  void,  but  only  subject 
to  be  set  aside  under  Pen.  Code,  |  095,  and 
would  constitute  no  defense  to  action  on  accus- 
ed's bail  bond.- People  v.  Lepori,  169  P.  094. 
e=>S7  (CaLApp.)  Bail  bond  reciting  that,  in- 
formation having  been  filed,  signers  undertook 
that  accused  would  answer  "the  charge  above 
mentioned,"  field  not  unduly  onerous  because 
reriuiring  accused  to  answer  charge  instead  of 
informauoo. — People  v.  Lepori,  169  P.  682. 
«=»58  (CaLApp.)  Under  Pen.  Code,  (  12S7, 
requii-in^  bail  bonds  to  state  offense  generally, 
designatmg  offense  as  grand  larceny,  is  sunt- 
cient,  although  informanon  diarged  grand  lar- 
ceny by  taking  from  another's  person.— People 
v.  Lepori,  160  P.  602. 

€=>6 1  (CaLAppu)  Acknowledgment  before  court 
is  not  part  of  bau  bond  ^Teu.r-Ftopl«  v.  Lepori, 
160  P.  682. 

BAILMENT. 

See  Banks  and  Banking,  ^147-154;  Garrien, 
«=s>158-186:  Pledges. 

«S9I8(2)  (CaL)  Persons  making,  altering,  or 
repairing  pereonal  property  had  lien  for  serv- 
ices rendered  at  common  law.— Hortgace  Se- 
curities Co.  of  CaUfomia  t.  Pfaffmann,  168 

P.  1083. 

^3>I8{2)  (Or)  Where  repairer  was  given  an 
automobile  for  a  complete  overhauling  and  the 
owner  permitted  to  use  It  before  it  was  tested 
in  the  usual  manner  and  the  owner  returned 
it  and  requested  more  work  to  be  done  on  it 
the  machine  was  not  delivered  within  L.  O.  L. 
f  7498.  relating  to  time  for  filing  notice  of  Uen 
after  delivery,  unto  the  work  was  comfdeted. — 
Pierce  Arrow  Sales  Co.  v.  Irwin,  169  P.  120. 
^:>I8(51  (Or.)  In  a  suit  to  enforce  a  lien  for 
repairs  to  an  automobile,  Iteld,  that  there  was 
a  preponderance  of  the  evidenoe  supporting  a 
finding  that  there  was  no  express  contract  as 
to  the  amount  to  be  paid  although  there  was  am 
estimate  as  to  cost.— Pierce  Arrow  Sales  Co. 
T.  Irwin,  169  P.  120. 

BALLOTS. 

See  Elections,  «s»180-194. 

BANKRUPTCY. 

See  AssignmentB  for  Buefit  of  Oeditoei; 

to.  AsaomaniT,  ASKmivnuTioir. 

AND  SISTIUBIITZOH  OF  BAHK- 
R1TPT*a  ESTATE. 

(B)  AaalBvmenti  mmA  Title.  Riirkts.  u< 
Remedies  «(  Tnatee  In  GeKeval. 

«3»i5S  (Or.)  Trustee  In  bankruptcy  of  con- 
tractor with  state  to  Install  plamblng  Jteld 
postponed  to  rights  of  surety  for  contractor, 
whidi  performed  on  the  contractor's  default — 
Derby      United  Statea  FideU^  dc  Guarantj 

Co.,  ie»  p.  soo. 

(Cl  Prcferenees  and  Trannfen  by  Bmnlc* 
rnvt,  and  Attachments  and 
Oth«r  Llen». 

«s»l88Cl)  (Wash.)  Chattel  mortgage  describ- 
ing logs  as  in  mortgagor's  boom,  wuch  did  not 
reach  the  boom  for  12  days  thereafter,  heU 
valid  as  a^inst  trustee  in  bankmQtcy  siirtise> 
Igently  appointed.— Otto  t.  JBntfaad,  168  P. 

«s>205  (Wash.)  Where  validity  of  chattel 
mortgage  bad  been  established  by  decree  in 
foreuosnre  suit  before  bankraptcy  proceedincs 
were  instituted,  trustee  Jbeld  to  have  no  great- 
er lighta  than  those  of  the  bankrupt— Otto 
Bnglaad,  168  P.  964. 


Digitized  by  Google 


1199 


IMDBX-DXOBBS 


«=9303{1)  (Or.)  If  trustee  in  btnbruptcy  of 
contractor  with  state,  and  bank  whicb  lent  fo 
contractor,  wonld  oTertnm  accobntiagr  bad  hj 
suretr  for  contractor  with  Secretary  of  State, 
«iipi»oited  bj  competent  testimony,  tbey  most 
■Bow  account  is  erroneous,  and  specify  where- 
to.—Dcrlqr  r.  United  States  Vlddity  ft  Guar* 
anty  Co..  ia»  P.  SOOi 

BANKS  AND  BANKING. 

See  I^eading,  «=>36. 

m.  FUlfCTIOini  AKD  DBAUNGS. 
<C)  DepONlla. 
4»I47(1)  (OU.)  Bank  paying  depositor's  check 
upon  forged  indorsement  cannot  charge  it 
against  depo8itor*B  account,  and  must  look  to 
guaranty  of  paying  bank  or  other  intermediate 
indorsers,  unless  depositor's  uefcUfenRe  induced 
payment,  or  some  estoppel  is  available  against 
him.— National  Bank  of  Commerce  t.  Fish,  169 
P.  1105. 

«»r48(2)  (OU.)  When  a  depositor  issues  bla 
check  payable  to  payee  or  order,  bank  must  pay 
same  to  person  named  in  dieck  or  upon  his 
genuine  indorsement,  and  its  faHnre  so  to  do 
IS  at  its  periL— National  Bank  of  Commerce  t. 
Fisb,  1«9  P.  1105. 

4a>l53  (Idaho)  Where  bank's  debtor  leaves 
certain  notes  with  it  as  security  for  bank  to 
collect  and  apply  part  of  proceeds  to  debt  and 
deUver  balance  to  third  person,  and  cashier 
deposits  balance  in  bank,  such  balance  is  a 
"special  deposit,"  or  "trust  fond."— Bussell  t. 
Bank  bf  Nampa,  169  P.  180. 
^s>l54(5)  (OkL)  In  depositor's  action  against 
several  Iwnks  for  amount  paid  on  his  forged 
checks,  evidenco  as  to  depositor's  confidence  in 
honesty  of  agent  retained  during  time  forgeries 
occurred  was  properly  excluded,  where  plead- 
ings  did  not  nUse  issue  as  to  negligence  in  re- 
taining such  agent.— National  Bank  of  Com- 
merce V.  Bish.  169  P.  1105. 
«=»I54(£9  (OkL)  In  depositor's  suit  against 
bank  to  recover  amouuts  paid  out  on  liis  forged 
check,  evidence  held  insufficient  to  establish  a 
defense  in  favor  of  bank.— National  Bank  of 
Commerce  T.  Fish,  169  P.  1106. 
«s»l54(9>  (Okl.)  In  depositor's  action  against 
several  banks  for  amounts  paid  on  forged 
checks,  failure  to  render  a  judgment  over  in 
favor  of  depositor's  hank  was  not  error,  where 
it  had  not  soivht  snch  altematlva  rellet— Na- 
^nal  Bank  of  Commerce  t.  Fish.       P.  IIOS. 

(B)  l(OK»s  and  Dlaeowata. 

«B»l7ft  (OkL)  A  loan  made  by  a  bank  to  Itt  of- 
fioera  to  viidatian  <A  Bar,  Lawa  IftU^  |  270,  wa« 
not  v<dd  as  between  the  bank  and  the  debtor, 
who  cannot  defeat  a  recovery  on  that  ground. — 
Scbuber  v.  McDuffee,  169  P.  642. 
^180  (Or.)  Under  L.  O.  L.  i  4669,  subd. 
"b,"  as  amended  by  Gen.  Laws  1916,  p.  4it2, 
and  to  view  of  section  4583.  subd.  "d,"  as 
amended  by  Gen.  Laws  1911,  p.  242,  whicb, 
taken  together,  were  practically  copies  of  pro- 
visions of  the  National  Banking  Act,  state 
bank  which  accepted  its  own  stock  as  collateral 
for  a  pre-existing  debt  may  enforce  its  lien  as 
against  other  lienbolders.  though  it  did  not  do 
so  witliin  MX  months  after  the  stock  was  de- 
posited as  collateral. — Columbia  Bock  &  Sand 
Co.  T.  Hibemia  Bav.  Bank,  169  P.  SB. 

BAR. 

See  Estoppel;  Judgment,  «=:>585-619;  Limi- 
tatitm  ^Actions,  «5>16T,  179. 

BARRATRY. 

See  Criminal  Law,  «=9»90. 


BASTARDS. 

nZ.  PBOOEEDINOS  UHBEB  BAB- 
TAADT  I.AW8. 

«»64  (Okl.)  Action  under  Bav.  Laws  1010,  { 
44(K1,  to  determine  paternity  of  bastard  child 
and  to  enforce  support  is  in  nature  of  dvil  ac- 
tion, and  the  law  only  requires  the  issues  to  be 
supported  by  a  preponderance  of  the  evidence, 
— Powelson  v.  State,  IW  P.  1098. 
«s>7i  (OU.)  Where  material  fact  testified  to 
by  one  witness  in  4^vil  action  is  not  denied  and 
is  not  toherently  improbable,  court  in  its  to- 
struction  may  assume  such  fact  to  be  astaUish- 
cd.— Powelson  v.  State,  169  P.  1093. 
«s>73  (OkL)  In  proceeding  nnd^r  Bev.  Lawa 
1910,  Si  4401-4411,  to  determine  paternity  of 
bastard  child  and  to  enforce  support,  the  time 
for  filing  a  motion  for  a  new  trial  runs  from 
return  of  verdict,  and  not  from  Judgment — 
PewclaoB  T.  State,  169  P.  1098. 

BATTERY, 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  BoUdtog  and  Loan  Aswdaliona ;  Goastitii- 
fcional  Law,  «s>27a 

«=al6  (CbL)  Under  constitution  and  laws  of  a 
Supreme  Lo^e,  Md,  that  Its  revocation  of 
charter  of  subordinate  lodge  without  notice, 
dtargesL  haartog,  or  finding  of  goUt  wonld  not 
forfmt  its  lodge  property,  etc.— Sapremc  Lodge 
of  the  World,  Loyal  Ordar  of  Moosa.  t.  Los  An* 
geles  LoiUre,  No.  886,  iK^al  Ordw  of  Mooae, 
169  P.  1040. 

«=9bI7  (CaL)  Where  charter  of  local  lodge  was 
suspended  or  revoked  without  notice,  hearing, 
etc,  the  minority  members,  adhering  to  Su- 
pseme  Xiodge  and  organizing  new  orgauization, 
were  not  entitled  to  lodge  property,  etc.,  as 
against  majority  members. — Supreme  Lodge  of 
the  World,  Loyal  Order  of  Moose,  v.  Log  An- 
geles Lodge,  No.  386,  Loyal  Order  of  Moose, 
169  P.  1040. 

Local  lodge  whose  ctiarter  was  suspended  or 
revoked  by  Supreme  Lodge  without  notice, 
hearing,  charges,  etc,  so  that  no  forfeiture  <a 
its  lodge  property  was  effected,  and  wliieh  was 
a  de  facto  corporation*  held  entitled  to  its 
lodge  property.— Id. 

BENEFICIARIES. 

See  Charltiee,  «b3)21;  Insnranoe,  <»S87. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

See  Alteration  of  Listniments,  ^s>30;  Bvi- 
dence,  ^=»441,  490. 

n.  OON8TRUCTION  AND  OPEKATTOK. 

4^132  (Kan.)  Maker  of  note  for  debt  of  an* 
other  was  not  Ilatile  where  the  condition  of  his 
liability  bad  not  been  periformed.— Carter  v. 
Wilson,  169  P.  1139. 

^135  (CaL)  Where  all  the  makers  of  a  note 
executed  it  as  principals,  that  one  of  them  gave 
his  note  to  the  holder  of  the  first  note,  long 
after  the  first  note  had  matured,  as  collateriu 
neurit^  for  its  payment,  created  no  equity  in 
the  other  makers  of  the  first  note,  entitiing 
them  to  object  to  the  return  of  the  collateral 
not&— Lercy  v.  Henderson,  169  P.  673. 

nr.  MEOOTXABELmr  AHD  TBANIFEH. 
(A}  inatnusMta  ll«««tta»l«. 

«=s>l56  (Okl.)  Note  providing  for  totereat  at 
9  per  cent,  and  providing  that  if  it  was  paid  on 
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or  before  matority,  It  sboold  bear  onlr  7  per 
cent.,  did  not  contain  nnconditional  promlia  to 
pay  a  ram  certain  in  money  witbin  Ker.  Imwm 
1910,  1  4051,  and  waa  not  negotiable.— Union 
Nat  Bank  r.  Mayfield,  109  P.  626. 

Vn.  FATMENT  AND  DI8CKAKOE. 

«=a437  (Cal.)  Where  makers  of  a  note  all  sten- 
ed  as  principals,  and  none  were  in  fact  snrenes 
for  any  of  the  otbert,  none  of  them  were  re- 
leased by  the  witbdrawal  of  stock  oricinally 
pledfed  to  aecnre  the  note.— Levey  t.  Bender- 
Bon.  108  P.  673. 

vzn.  Aonoirs. 

«=s>49l  (CaLApp.)  In  action  on  note  and  to 
foreclose  mortgage  securing  it,  burden  was  up- 
on defendant  to  establish  affirmative  matters 
aet  op  hi  bis  answer.— Minor  t.  Carpenter,  169 
P.  484. 

Wbere  party  to  note  depends  upon  extension 
of  time  to  meet  his  obligation,  be  must  show 
agreement  for  time  certain.— Id. 

^=»497(6)  (Idabo)  In  an  action  on  a  negotiable 
note,  where  defendant  pleads  and  proves  tbat 
note  was  procured  by  fraud,  under  Rev.  Code, 
I  3516,  plaintiff  bad  the  burden  of  affirmatively 
showing  tbat  it  was  a  holder  in  due  course.— 
First  Nat.  Bank  of  Shenaadoah,  Iowa,  v.  Hall, 
169  P.  986. 

1^499  (Cal.)  Poisaadon  by  idaintiC  of  the 
note  sued  on,  bearing  no  indorsement  or  other 
evidence  of  payment,  lalsM  a  presumptioii  that 
the  note  is  wholly  nnpald.— 'Levoy  t.  Henderaon* 

169  P.  673. 

4a>505  (Cal.)  In  action  on  note  wherein  de- 
fendants set  up  fraud  in  that  plaintiffs,  on  ex- 
change of  land,  agreed  to  take  one-half  of  com- 
miariOD  from  each  party,  and  accepted  91,060 
from  the  others,  bot  represented  that  such 
others  paid  $2,500  and  so  secured  the  note  in 
suit,  it  was  error  to  exclude  the  agreement  by 
which  plaintiffs  accepted  $1,000  from  one  aide. 
— Zirbes  v.  Mounsey,  169  P.  368. 

«=»5I6  (CaLApp.)  In  action  on  note  and  to 
toredose  mortgage  securing  it,  evidence  M14 
to  sustain  finding  that  time  for  payment  of  note 
had  not  been  extended.— Minor  v.  Carpenter, 

169  P.  434. 

^=9516  (Wash.)  In  action  on  note,  evidence 
held  sufficient  to  support  judgment  for  plaintiff. 
— Eyenson  v.  Baum,  169  P.  819. 

^520  (CaL)  Where  parties  atipulated  that  an 
absent  witness  wonld  teati^  to  fnnd  indudng 
the  Bote  In  salt,  without  objection  to  its  ecnn- 
petency,  and  no  other  evidence  as  to  fraud  was 
admitted,  finding  that  there  was  no  fraud  was 
not  sustained.— Zirheo  v.  Mounsey,  169  P.  368. 

^=>520  (Okl.)  In  a  suit  on  a  note  and  to  fore- 
close a  mortgage  securing  it,  defended  on 
ground  of  fraud  in  procuiing  note,  evidence 
neid  to  support  a  judgment  for  plaintiff  on  spe- 
cial findings,  and  a  judgment  against  defendant 
upon  answer  and  cross-petition. — Limerick  T. 
Jefferson  Life  Ins.  Co.,  169  P.  1080. 

^=>527(1)  (CaLApp.)  In  action  on  note  and 
to  foreclose  mortgage  securing  it,  evidence  held 
sufficient  to  sustain  finding  that  note  was  not 
paid.— Minor  v.  Carpenter,  169  P.  434. 

«=>527(1)  (CaLApp.)  Bvidence  held  to  sustain 
finding  that  certain  special  payments  were 
made  on  promissory  note  as  alleged.— Bailey  v. 
Moshier.  169  P.  913. 

«s>537(6)  Udaho)  In  indorsee  bank's  action  ou 
note  procured  by  fraud,  where  the  only  evi- 
dence that  It  took  the  note  in  good  faith  and 
without  notice  was  the  testimony  of  its  presi- 
dent and  general  manager,  the  issue  was  for 
the  jury.— Fir»t  Nat.  Bank  of  £ihenandoab, 
Iowa,  r:  Hall.  169  P.  936. 


BONDS. 

See  Appeal  and  Error.  4s>38l2,  384, 1280. 1287 ; 
Bail;  Costa,  4=»119-137 ;  Connliea,  «b>1SS; 
Guardian  and  Ward,  «=»15.  182;  Jnstices 
of  the  Peace,  ^s»29,  1S9:  Munidpal  Corpo- 
rations, ^=»347 ;  Principal  and  Surety ; 
SchooU  and  School  Pistrtets.  «=»S1,  97; 
Sherifb  and  Constabl«,  ^169. 

BOOKS  OF  ACCOUNT. 

See  Evidence,  4=>354, 

BOUNDARtES. 

t.  DESCBIPTI(Hr. 

^»f4  <trtah)  A  city  bonndary  calling  for  the 
bank  of  a  stream  does  not  extend  merely  to  the 
high-water  mark  on  the  bank  of  Uie  stream, 
but  goes  to  the  mean  water  level,  regardless  of 
droughts  or  freshets. — WrathaO  v.  Miller,  169 
P.  946. 


n.  EVIDEHCE,  ASOEBTAIHlCEltT,  AXU 
ESTABLISHMEMT. 

«=»37(5)  (Utah)  Evidence  held  to  sustain  find- 
ing that  of  two  surveys  marking  boundary  be- 
tween plaintiff's  and  detendants'  lands  later 
was  definite,  agreed  to,  and  acquiesced  in  aa 
the  true  boimcbiry.— Bla^ham  t.  Olsen,  169 
P.  156. 

^48(2)  (Utah)  In  suit  involving  dispute  as 
to  true  diviaton  line  between  lands  of  plaintiff 
and  defendants,  plaintiff,  by  conduct  after  sec- 
ond survey,  held  estopped  to  claim  that  it  was 
not  true  bonndary.— Blackbam  t.  Olseii,  160  P. 
1B6. 

BOUNTIES. 

See  FenalosB. 

BRAKES. 

See  Evidence,  «=3539. 

BRANDS. 

See  Iiareeny,  «=^5. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Contracts,  ^»112- 

«=s20  (Or.)  One  asserting  breach  of  marriag* 

gromise  has  burden  of  proving  same. — Olson  t. 
axton.  169  P.  119. 
<S=>23  (Or.)  In  action  for  breach  of  marriage 
)>romise,  plaintiff  asserting  that  after  new  prom- 
ise by  defendant  to  marry  him  he  desbwyed 
notes  evidencing  her  indebtedness,  sffidcnoe  AeW 
insufficient  to  establish  such  proDuae^— Olsen  T. 
Saxton,  169  P.  119. 

BRIEFS. 

See  Appeal  and  Error,  «bbbTO7-773;  Criminal 
Law.  ^1130. 

BROKERS. 

See  Joint  Adventures,  ^=9l;   Insurance,  ^» 
8.V$j:    Partnership,  «sb9;  Pleading, 
183 ;  Principal  and  Agent. 

IV.  GOMPEMSATIOir  ASO  UEH. 

«=>40  (CaLApp.)  A  promise  by  a  proflpectlva 
purchaser  of  personal  property  to  a  broker  to 
pay  a  commission  for  his  services  m  case  he 

Eurchased  it  held  not  enforceable,  the  broker 
aving  done  nothing;  it  not  being  supported  by 
a  sufficient  consideration.— Ryan  v.  Walker,  169 
P.  417. 

«=>43(1)  (CaLApp.)  Under  Civ.  Code,  {  1624. 
anbd.  6,  an  action  will  not  lie  by  a  broker  on  a 
verbal  ctMtraet  of  emplOTment  for  findlns  a  pur- 
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ehawT  ot  real  eBtate^Sraa  v.  Walker,  109  P. 
417. 

Under  OIt.  Code,  I  1684,  snbd.  ^  reqoirms 
real  ettat*  ampltnnnuit  cwitracta  to  be  fai  wrU* 
ins,  there  ia  no  dutiiicdon  between  a  middleman 
and  an  agent,  a*  applied  to  real  estate  brokers. 
—Id. 

«3943^)  (Wesli.)  Under  Ram.  Code  1916.  f 
5289,  contract  agreeins  to  pay  broker's  com- 
miaaiOD  for  furuahing  bayer  or  party  who 
would  exchange  for  "my  atock  ranch  located  in 
Mcttona  9,  17,  and  21,  etc.,  was  unenforceable 
for  want  of  sufficient  land  aeBcriptioD.^Rogera 
T.  Lippj,  169  P,  858. 

«=s>43(3)  (Waab.)  Under  Rem.  Coda  1816,  f 
6289,  agreement  to  pay  commlaaion  for  ex- 
change of  'W  *  •  *  667-acM  Uj  nmeh 
located  near  Cataldo,  Idaho,"  waa  unenforce- 
able for  want  of  aofficicnt  land  deacxiption.— 
Nance  t.  Valentine,  169  P.  862. 

Agreement  to  pay  commiaeion  provided  "ex- 
change la  made"  could  not  be  conatmed  aa  un- 
conditional promise  to  pay  for  services  render- 
ed so  that  it  conld  be  enforced  regardlMS  of  in- 
sufficiency of  description  of  realty  under  Bern. 
Code  1915,  8  5289.-Id. 

«s>49(2)  (Cal.App.)  Plaintiff  held  not  entitled 
to  compensation  as  broker  on  account  of  sale 
made  by  ownera  to  one  who  through  plaintiff's 
efforts  entered  into  option  contract  for  purctaaae 
of  mine:  option  never  being  exercised.— WooUey 
T.  Batchelder,  169  P.  408. 
«s>M(3)  (Cal.App.)  Where  a  red  estate  bro- 
ker introduces  the  purchaser  to  the  owner,  he 
has  dtme  all  that  the  law  requires  of  him  to  en- 
title him  to  his  commission,  though  the  owner 
Bubiequently  sells  the  property,  or  a  part  .there- 
of, at  a  reduced  price^Byan  v.  Walker.  169  P. 
417. 

AOTIOHS  FOB  COKPEmATIOH. 

«S379  (Wash.)  Plaintifl  who  was  to  have  shax* 
of  profits  from  theater  for  procuring  owner  of 
lots  to  build  theater  and  lease  it  to  defendants, 
held  entitled  to  sue  at  law,  and  not  limited  to 
a  suit  for  an  accounting.— Griffiths  v.  Von  Her- 
herg,  169  P.  687. 

4=3>B4(1)  (Cal.App.)  For  broker  to  recover 
commisBions  on  a  sale  of  land,  it  must  appear 
that  he  waa  duly  authorized  by  instrument  In 
writing  to  act  aa  agent  ot  ownera  of  property, 
and  that  he  either  accomplished  such  sale  under 
the  agency,  or  procured  purchaaer  rea^  able, 
and  willing  to  boy  on  terms  atated.- WooUey 

V.  Batchelder,  169  P.  408. 

VI.  BIOKTS.  POWERS,  AJm  LIABZU^ 
TSE8  A8  TO  THIBD  PEBSOHS. 

©=M  (Colo.)  Where  defendant  authorized  bro- 
ker to  aell,  he  could  not  bind  defendant,  to  sell 
in  the  absence  of  specific  authorization  in  wrifc- 
ing.~Stark  V.  Rogers,  169  P.  146. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

«=s>2  (Wash.)  Rights  of  stockholder  withdraw- 
ing  from  building  and  loan  association  are  after 
itM  enactment  governed  by  Lawa  1913,  p.  326 
(Rem.  Code  1916,  |  3601—1  et  aeg.),  saving 
clause  with  respect  to  the  act  of  1903  (Laws 
1903,  p.  216),  found  in  section  26  of  the  1913 
act  relating  only  to  existing  obtigati<His  and 
fmntracts  of  any  ajuodation.— Huber  v.  Home 
Saviaga  &  Loan  Aas'n,  169  P.  979. 

«a3l4(4)  (Wash.)  Requirement  of  T>aw8  1913, 
p.  326,  that  stockholder  withdrawing  from 
building  and  loan  assodation  shall  give  notice, 
being  for  benefit  of  association,  is  waived  by 
Ha  payment  without  objection, — Haber  v.  Home 
Savings  &  Loan  Ass'n,  169  P.  979. 


^I4<6)  (Wash.)  Stockholder  wlthdrawlns 
from  association  can  take  only  hia  pro  rata 
share  of  Ha  assets.— Hnber  v.  Home  Savings  & 
Loan  Ass'n,  169  P.  979. 

«»I4(8)  (Wash.)  Stockholder  withdrawing 
from  association  cannot  by  exercising  bis  rl^ 
escape  bis  iuat  proportion  of  loss  incurred  by 
association  previous  to  withdrawal- Huber  t. 
Home  SavlngB  ft  Loan  Asa's,  169  P.  979. 

BULK  SALES. 

See  Fraudulent  CouTeyamoea,  «=>172.  226,  229. 

BURDEN  OF  PROOF. 

See  Criminal  Law,  ^^1. 

BUAGURY. 

See  Indictment  and  Information,  ^"^122. 

BUSINESS. 

See  Libel  and  Slander,  «5»9. 

CANCELLATION  OF  INSTRUMENTS. 

See  I^udtdent  Conveyances,  ^298,  301; 
Mines  and  Minerals,  ^»58 ;  Public  Lands, 
4=>121 ;  Quieting  Title ;  Reformation  of  In 
strumoitB;  Taxation,  «s>900. 

n.  PBOoBEonros  and  beuzf. 

<8=>43  (Cal-App.)  In  suit  to  cancel  deed  reserv- 
ing possession  in  grantor  for  life,  where  com- 
plaiDt  alleged  that  plaintiff  executed  the  deed, 
and  no  isane  was  tmdered  <tf  grantor's  inten* 
tion  that  the  deed  should  not  take  dEect  until 
hia  death,  it  could  not  be  found  that  the  deed 
was  void  as  an  ineffectfve  testamentary  disposi- 
tion.—White  V.  Hendley,  169  P.  710. 


See  Shipping. 


CARGO. 


CARNAL  KNOWLEDGE. 


See  Rap& 


CARRIERS. 


See  Constltnttonal  Law,  «»297 ;  Uvery  Stable 
and  Oarage  KMpers,  ^11;  BcOroada,  «b» 

282. 

X.  ooimtoi.  Am  bbovlatxok  of 

OOMIKOB  OABBIEBS. 

(A)  In  QeMftnU. 

1  (Cal.)  Where  pipe  line  company  made  no 
irrevocable  dedication  of  property  to  public  use, 
in  order  to  make  it  subject  to  the  regulation  of 
Const  art  12,  {  23,  and  St.  1913,  p.  657,  regu- 
lating carriage  of  oil  by  pipe  line  or  otherwise, 
it  must  be  shown  that  it  voluntarily  devoted 
facilities  to  the  indiscriminate  use  of  the  public 
for  hire,  so  as  to  become  common  carrier^— As- 
sociated Pipe  Line  Co.  v.  Railroad  Commiasion 
of  CaUfornfa,  169  P.  62. 
«=»2  (Cal.)  St  1918.  fi.  657,  {  1,  subsec.  "d" 
and  section  23,  dedanng  every  association  or 
corporation  using,  operating,  owning,  managing, 
or  controlling  any  oU  pipe  line  a  common  car- 
rier, held  invalid.— Associated  Pipe  Line  Co.  v. 
Ratiroad  Commission  of  California,  169  P.  62. 
^=94  (Cal.)  One  who  offers  to  carry  goods  for 
any  person  between  certain  termini,  and  who  is 
bound  to  carry  for  all  who  tender  their  goods 
and  the  price  of  carriage^  is  a  "common  car- 
rier."—Associated  Pipe  Line  Ca  v.  Railroad 
Commission  of  California,  169  P.  62. 

Pipe  line  companies,  owning  oil  fields,  and 
transporting  only  oil  products  thereof,  or  pur- 
chased by  them  from  other  producers  for  the 
operation  of  their  own  business,  not  constitnt- 
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ing  a  monopoly  (tf  the  traD^pottatlon,  are  not 
commoQ  carriers  of  oU,  witliu)  Coost.  art,  12, 
i  28.  or  &t.  p.  697,  and  need  not  file 

achednlea  of  rates  with  the  railroad  ooinnunloii. 
-Id. 

^C3>5  (Col.)  A  pipe  line  company  engaged  in 
transportins  oil  by  means  of  pipe  line  Aew  sub- 
ject to  Public  Utilities  Act,  making  order  of 
Railroad  C<»QmiBsiou  requiring  it  to  show  cause 
why  it  should  not  file  rates  and  schedules  war- 
ranted in  view  of  St  IfilS,  p.  657,  and  Const 
art  12,  i  23.— Producers'  Transp.  Co.  v.  Bail- 
road  CimimiBdon  of  Oalifomia,       P.  59. 

That  a  pipe  line  company  availed  itself  of 
right  of  eminent  domain  in  ccmdemning  prop- 
erty for.  right  of  way  must  be  deemed  conclusive 
■evidence  of  dedication  of  property  for  public 
use,  in  view  of  Code  Civ.  Proc.  S  1238.— Id. 

As  jaiisdictioB  of  Bailroad  Commiasioa  to 
make  order  as  to  petitioner  filing  BchedoleB, 
etc.,  depended  upon  whether  netitioner  was  com- 
mon carrier  transporting  oil  by  its  pipe  line, 
commission  had  power  to  determine  business  in 
which  petitioner  was  engaged.— Id. 
«=»5  (Cal.)  St  1913,  p.  657.  resulating  pipe 
line  companies,  or  other  iQetrumentnUtics,  or 
I>erBon8  transporting  oil,  petroleum,  or  its  prod- 
ucts, enacted  in  pursuance  of  Const  art.  12,  I 
^  authorising  ue  Legislature  to  regulate  saen 
bui^eas,  applies  only  to  persons  or  oAer 
agencies  transporting  oil  or  its  products  to  or 
for  the  puUic,~Associated  Pipe  Line  Co.-  v. 
Bailroad  Commission  of  Califouiia,  16d  P.  62. 
^3»I8(1)  (CbL)  On  writ  to  review  proceedlnga 
of  Rallroao  Commission  requiring  petltioiier  to 
show  cause  why  commission  ahonld  not  make 
order  requiring  petitioner  to  file  schedules  of 
rates,  hdd,  objections  based  upon  apprehen- 
sion of  results  from  torttier  action  b/  commiB- 
sion  were  immaterial.— Producers*  Transp.  Co. 
T.  Railroad  Commission  of  California,  19&  P. 

n.  CAKRIAOE  OF  GOODS. 

(H)  LlmltAilon  of  X.labllltr. 

<B»I59G£)  (Or.)  Repmrt  of  damages  to  ship- 
ment  <«  tomatoes  made  by  carrier's  inspector 
and  fltod  by  consignee  within  10  days  after  ar- 
rival, as  required  by  bill  of  lading,  held  a  auffl- 
■dent  notice  of  a  claim  for  damages. — United 
Brokers'  Co.  v.  Southern  Pac.  Co.,  169  P.  114. 

Stipulation  as  to  notice  of  a  claim  for  dam- 
age to  goods  while  being  transported  by  a  com- 
mon carrier  should  be  given  a  reasonable  con- 
struction, and  a  substantial  compliance  there- 
with is  all  that  is  required,  in  view  of  the 
object  of  the  requirement  of  notice.— Id. 

(I)  Connvettnv  Cnrriers. 

^=3185(1)  (Or.l  'Where  goods  were  delivered 
to  initial  earner  in  good  condition  and  by 
terminal  carrier  in  damaged  condition,  there  is 
a  presumption,  in  absence  of  evidence  as  to 
p!ace,  that  the  damage  was  done  on  terminal 
carrier's  line,  and  burden  of  proof  is  on  it  to 
show  that  it  was  not— United  Brokers'  Co.  T. 
Southern  Pac.  Co.,  169  P.  114. 

m.  OABBXAOE  OF  UVE  STOCK. 

^==>2I3  (Kan.)  When  cattle  were  tendered  for 
shipment,  if  carrier  knew  of  conditions  likely  to 
<!au8e  delay,  and  shipper  did  not,  it  should  have 
informed  shipper  of  such  conditions  to  excuse 
delay  which  conditions  occasioned. — Ott  t.  Atchi- 
son, T.  4  S.  F.  By.  Co.,  169  P.  957. 
^s>2l8llO)  (Kan.)  Under  contract  requiring  no- 
tice of  loss  or  injury  to  live  stock  in  tnuiBit,  or 
at  loading  or  unloading  places,  notice  of  loss 
after  dehvery  was  not  necessary,  aa  contract 
was  concluded  with  delivery. — Ott  T.  Atchiscm, 
T.  &  S.  F.  By.  Co..  169  P.  957. 
^9218(10)  (Okl.)  Provision  in  contract  for  in- 
terstate shipment  of  live  stock  that  as  condition 
precedent  to  suit  for  damages  shipper  i^all  give 
written  notice  of  claim  to  carrier's  agent  within 
80  days  after  injnra,  and  that  failure  to  com- 
ply tharewitta  shall  bar  recovezr.  la  valld^— Ohl- 


^t>,  R.  I.  &  P.  Bj.  Ob.  T.  MeEhvrth.  lfl»  P. 

«s>328(6)  (OU.)  In  action  for  injury  to  inter- 
state shipmrat  of  live  stock,  evidence  Md  in- 
sufficient to  show  shipper's  compHsince  with 
contract  Te<]uiring  notice  of  daim  withrin  90 
days  after  injury  as  conditiim  precedent  to  ac- 
tion.—Chicago,  B.  I.  ft  P.  By.  Oa  t.  HcBOreaO, 
169  P.  628. 

9=»230(8)  (Kan.)  In  action  for  damages  for  de- 
lay in  transportinf  cattl^  instructien  as  to  car* 
riers  liability  for  failure  to  inform  AipMr  of 
conditions  which  might  occasfon  ddu  mw 

Sropriate.— Ott  v.  Atchison,  T.  ft  S.  F.  By.  Co., 
68  P.  967. 

rr.  CABBZAOB  OF  PASBEHO. 


(A)  RalatioB  Botwven  Cawlmr  u4  Fa»- 

«c»a44  (Wash.)  Where,  through  permisriM  of 
division  snperintmdent  a  ticket  was  sold  to 
plaintiff  from  a  station  where  passengers  wne 
not  taken  on,  the  relation  of  carrier  and  pas- 
senger was  created.— Fenlon  v.  Chica^  M.  ft 
St  P.  By.  Co.,  160  P.  863. 

(0>  Performajiee   of  Coatratot  of  Trmaa- 

VOrtKtlOK. 

e=3265  (Wash.)  Where,  through  permission  of 
division  superintendent,  a  ticket  was  sold  to 
plaintiff  from  a  station  where  passengers  were 
not  taken  on,  the  carrier  was  luble  in  tort  tor 
not  stopping  Its  train  at  that  point— Fealen  t. 
Chicago,  H.  &  St  P.  By.  Co.,  169  P.  863w 

Although  a  carrier  is  under  no  duty  to  stop 
at  a  station,  where  special  permission  Is  gained 
and  a  ti<Aet  sold,  but  the  train  fails  to  stop, 
such  failure  is  the  proximate  cause  of  damages 
occasioned  by  a  paasraiger  having  to  walit,  al- 
though he  would  have  had  to  walk  if  such  spedal 
pernussion  had  not  been  given.— Id. 
«s»278(8)  (Wash.)  Bridence  held  to  support  a 
finding  tiiat  a  carrier  knew  that  it  was  impera- 
tive that  a  passenger  for  whom  a  train  did  not 
sttm  should  reach  another  station  by  such  train 
or  nave  to  walk.— Fenlon  v.  Chicago^  11.  ft  9t. 
P.  By.  Co,,  168  P.  863. 

1^277(6)  (Wash.)  As  punitive  damages  are  not 
allowed,  it  is  immaterial  whether  the  failure  of 
a  carrier  to  stop  and  take  on  a  paaseDger  be  con- 
sidered a  tort  or  breach  ot  contract,  because 
the  dauM^B  an  ^  sanM-4^1oB  t.  CUengD, 
H.  ft  St  P.  By.  Co..  16»  P.  863. 
«=»278(1)  (Wash.)  Where  train  failed  to  stop, 
whether  iUnesa  of  husband  was  sufficipntly  im- 
perative necessity  to  render  it  prudent  for  wife 
to  reach  another  town  by  walklBg  throagh  a 
mountain  pass  through  dx  feet  of  snow  to  get 
money  to  take  him  to  hospital,  was  question  for 
jury.— Fenlon  v.  Chicago,  M.  ft  St  P.  By.  Ga, 
169  P.  863. 

(D)  PenwMl  iBjarlea. 

^280(2)  (Hont.)  Under  statutes  of  Hontana, 
burden  is  placed  on  carrier  of  passenras  to  use 
utmost  care  and  diligence  for  their  safe  carriage. 
—Garvin  v.  Botte  Electric  By.  Co.,  160  PTIo. 
«=»280(3)  (Colo.)  There  was  contract  relatioo 
between  street  railmy  and  passenser.  witih  re- 
sulting duty  on  railway  to  ezcrdse  msAest  de- 
gree of  practicable  care  and  skill  to  traasport 
safdy.— <7oloTBdo  Springs  ft  Intarurban  By.  Go. 
v.  Reese,  160  P.  572. 

•s>283(2)  (Colo.)  A  railroad  company  whose 
physidans  treated  an  injured  passeaiger  was 
not  liable  for  their  negligence  or  iocompsteaee* 
unless  it  knew  of  their  unfitness.— Dauver  ft:  B. 
Q.  R.  Co.  V.  Ptolemy,  168  P.  541. 
«=>202(1)  (Mont)  By  statote  it  Is  duty  of 
street  railway  to  exercise  utmost  care  for  aafSt7 
of  passengers,  whether  in  cleaning  steps  of  oar 
of  fee  ana  snow  when  It  leaves  bant,  or  whethar 
in  kee^ng  steps  free  during  dsy^— CNtfvia 
Bntts  raeetrle  By.  On«  169  P.  «)L 
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■«s>2MCl)  <CaI(K)  It  ifl  ebinmoD  knowle^  that 
competeDt  motormeD  are  negligent  at  timea, 
anii,  fact  that  motonnas  was  goins  at  tall  hmi- 
waj  does  not  abow  tbere  could  not  have  been 
■udden  overfeedins  of  controller  br  him.— Col- 
orado Sprinss  &  JaterurboD  Bj.  Oo.  t.  ReaM, 
169  P.  572. 

«=33I5(4)  (Cola)  In  acUoa  asainit  Btrset  rail- 
way for  injnries  to  passenger,  where  plaiDtlfF 
pleaded  neciisence  botD  generally  and  specifical- 
ly,  he  ectablithed  cause  of  action  by  proving 
atber  general  or  apecilic  n^ligence. — Colorado 
Spriuga  &  Intenubaa  Rj.  Co.  v.  Reese,  169  P. 
ST2. 

Where  paasenger,  suing  street  railway  for  in- 
jnries, in  one  count  alleged  negligence  generally, 
he  could  rely  on  maxim  of  res  ipsa  loanltnr  to 
establish  it— Id. 

Where  passenger,  suing  street  railway,  in  sep- 
arate count  set  forth  cause  of  action  by  allega- 
tions of  apedfie  negligence,  he  could  ray  npm 
any  pertinant  evidwce  to  ertnbliA  the  aame. 
-Id. 

«=>3I6^  (Colo.)  That  machinery  of  street  car 
is  complicated  does  not  ezclade  application  of 
res  ipsa  loqnitar  to  case  of  passenger  injured 
when  controller  of  car  exploded,  causing  him 
to  jump.— Colorado  Springs  &  Interurban  By. 
Co.  T.  Recap,  169  P.  672. 

Street  railway,  sued  for  injuries  by  passeaiger, 
need  not  show  caase  of  accident  when  control- 
\w  of  car  exploded,  causing  passenger  to  jump, 
but  oould  escape  liability  by  showing  accident 
OGCumd  tbtou^  BO  favit  M  its  own^Id. 

«=»320(13)  (Colo.)  Questions  of  inspection  or 
lack  of  inspection  of  street  car's  controller* 
lightning  arrester,  and  insalfttlons  thtteof  before 
accident  to  passenger  for  jary.— Colorado 
Springs  4b  Int^rban  Ry.  Oo.  t.  Bees^  169  P. 
.'>72. 

«s»320(13)  (If out)  In  aetioB  uainst  street 
railway  for  injuries  to  passenger  who  slipped 
on  snow  and  ice  on  car  step,  case  held  for  jury 
on  issue  of  company's  negligence  in  failinc  to  re- 
move snow  and  ice.— Garvin  t.  Butte  Electric 
By.  Co.,  1«9  P.  4a 

«=»320(15)  (Colo.)  Where  passenger  Is  Injured 
on  cars  by  failure  of  railroad  to  discharge  func- 
tiona,  or  as  result  of  foilure  in  means  of  trans- 
portation, or  by  conduct  of  servants,  presump- 
tion of  negligence  arises  against  carrier,  and 
if,  on  evidence,  dilferant  minds  might  differ  as 
to  negligence,  question  of  liability  is  for  jory. 
—Colorado  Springs  ft  Interurban  By.  Co.  t. 
Reese,  169  P.  572. 

Motorman's  competency  and  freedom  from 
n^ligence  could  not  be  established  by  himself 
or  witnesses  called  for  purpose;  what  he  did 
or  did  not  do  could  be  accepted  in  evidence,  and 
jury  only  wM  Cfmpetcnt  Co  find  truth  here- 
from.—Id. 

^3321(9  (Mont)  In  action  against  street 
railway  for  injuries  from  dipping  on  car  step 
covered  with  snow  and  ice,  instruction  as  to 
duty  of  railway  to  remove  snow  and  ice,  and 
its  nonliability  if  it  did  not  have  a  reasonable 
opportunity,  held  properly  refused  in  absence 
of  certain  limitations  and  conditions.— Garvin 
V.  Butte  xaectric  Ry.  Co.,  168  P.  4U. 

(K>  CoBtvkbntvry  Hesllaraaes  of  PersoB 

«3»346(2)  (Coia.)  In  action  against  street  rail- 
way for  In^uy  to  passengw  when  explosion  of 
car't  controller  caused  bun  to  jump,  evidence 
held  to  warrant  jury's  conclusion  that  his  con- 
duct was  not  nnreasinuibl&— Colorado  Springs  & 
Intcrurbui  Ry.  Co.  v.  Reese,  169  P.  672. 


CATTLE 


See  Animals. 


CATTLE  GUARDS. 

See  Railroads.  «8=>103. 

CAUSE  OF  ACTION. 

See  Action. 

CENSORS. 

See  Evidence,  ^83;   Theaten  and  Shorn, 

CERTIFICATE. 

See  CorporatioDs,  ^=>09,  105. 

CERTIORARL 

See  Justices  of  the  Peace,  <s>196. 

X.  XATUBE  AHD  OBOTTHDS. 

9=34  (Idaho)  Where  plaintiff  can  obtain  the  re- 
lief-souglit  by  mandamus  to  compel  the  perform- 
ance of  an  omdal  duty,  a  writ  of  review  will  be 
denied.— Kootenai  County  t.  State  Board  of 
Equalization  of  SUte  of  Idaho,  169  P.  935. 
<S=»5(1)  (CalApp.)  Under  Code  Civ.  Proc.  jl 
1068,  a  writ  does  not  lie  when  petitioner  has  a 
right  of  appeal  from  the  order  wuch  he  saeks  to 
have  reviewedw-^nine  T.  Snperior  Court  in  and 
for  iM  Angalu  Oounly.  IW  P.  4SS. 
9=»3I  (CaLApp.)  Certiorari  to  annul  an  order 
dissolving  a  preliminary  injunction  in  sidt  to 
(mjoin  sale  of  capital  stock  for  payment  of  a*- 
seasment.  after  asseBsment  had  been  voluntatily 
paid  and  litigation  thereby  settled,  wiU  be  dis- 
cha^d.— James  t.  Superior  Court  of  California 
in  and  for  Butte  County,  169  P.  398. 

CHAMPERTY  AND  MAINTENANCE. 

See  Criminal  Law.  «n>90. 

«=3>7(5)  (Okl.)  Grantor  in  deed  champertous  be- 
cause m  violation  of  Rev.  Laws  1910.  i  2260, 
has  such  interest  in  land  as  will  enable  him  to 
maintain  action  to  recover  it  for  benefit  of  liis 
grantee  aninst  those  in  advene  ponesuon  at 
making  of  deed  and  at  tine  of  acti<xk— HarJo  j. 
OwemOiy.  168  P.  876. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Teune,  ^DO,  72. 

CHARACTER. 

Sea  WitnesMB,  .«»387. 

CHARGE, 

To  jury,  see  Trial,  «S=>1 85-296. 

CHARITABLE  USES. 

See  Common  Law. 

CHARITIES. 

See  Perpetuities. 

I.  OBEATIOH.  BXISTEMOR  AHD  VA^ 

unvTY. 

<8=»3  (Colo.)  Statute  of  48  Elizabeth,  c.  4,  so 
far  as  it  dennes  and  validates  charitable  uses,  is 
in  force  in  Colorado;  but  the  details  of  the 
statute  and  the  remedies  therein  provided  are 
not  in  force.- Uaggin  T.  Internationa!  Trust 
Co.,  169  P.  138. 

«3»I4  (Colo.)  Devise  and  tMqaost  to  exeeotors 
for  purpose  of  constructing  ornaoiental  gate  or 
arch  at  ei^s  Civic  Center,  with  inscription  aa 
memorial  to  the  te^tor  and  his  wife,  held  a 
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valid  charitable  trort.— Haggin  f.  International 

Trust  Co.,  169  P.  138. 

^s>l8  (Colo.)  A  devise  to  charity  is  not  ren- 
dered invalid  because  trustees  are  not  named, 
nor  because  a  trustee  incapable  of  taking  it  is 
named.— Haggin  v.  International  Trust  Co.,  169 
I'.  138. 

Naming  municipal  corporation  aa  trustee  un- 
der cfaantable  trust  repugnant  to  or  inconfltot- 
«at  with  proper  purposes  of  fluch  oorporatfon 
held  not  to  invalidate  the  trust.— Id. 
^^20{5)  (Colo.)  Municipal  corporations  may 
talte  and  bold  property  in  trust  for  charitable 
uses  within  the  scope  of  tbeir  powera  and  du- 
ties.—Haggin  V.  International  Trust  Co.,  169  P. 
138. 

^s>2l  (1)  (Cola)  Devise  and  beQueat  for  con- 
struction of  gate  or  arch  at  Civic  Center  of  City 
of  Denver  held  not  invalid  for  want  of  bene- 
ficiary, in  view  of  Const  art.  20,  11.  and  Den- 
ver Charter,  {  102.— Haggin  v.  International 
Trust  Co.,  169  P.  188. 

^=»23  (Colo.)  Trnat  for  construction  of  gate  or 
arch  in  city  park  heid  not  invalidated  by  provi- 
sion for  selection  of  testator's  friends  to  act  in 
conjunction  with  the  city  officials  in  the  coa- 
atmction  of  such  sate  or  arch. — Haggin  t.  In- 
tonational  TruBt  Ca,  169  F.  188. 

n.  ooirBTRuonoM.  admihistra- 

TIOH.  AJTD  EHFOBOEICEHT. 

4=»3I  (Colo.)  A  bequest  or  devise  to  charity 
is  to  be  given  the  most  liberal  construction,  to 
the  end  that  the  wishes  of  the  donor  may  be 
enforced. — Haggin  v.  International  Trust  Co.» 
199  P.  138. 

<=>43  (Colo.)  Courts  have  original,  inherent 
jurisdiction  over  charitable  gifts  and  truste.— 
Haggin  v.  International  Trust  Co.,  169  P.  138. 
(S=>45(2)  (Wash.)  Incorporated  hospital  having 
no  stock,  organized  to  treat  aick  persons  and 
authorized  to  perform  gratuitous  services,  and 
also  to  exact  fees  from  persona  capable  of  pay- 
ing, is.  liable,  when  a  patient  is  injured  by  the 
n^ligence  of  a  nurse,  only  for  ita  own  ncKll- 
gence,  if  any,  in  hiring  the  nurae.— AfagnoMm  v. 
Sweaisb  Hospital,  169  P.  828. 

CHARTER. 

See  Evidence,  «»31. 

CHATTEL  MORTGAGES. 

See  Pledges. 

I.  KEQUISITES  AND  VAUBITT. 

(A)  Natare  mm*  EBs*ntl«l«  of  T*«aBf«rs  of 
ChMtela  mm  Security. 

^=>32  (Kan.)  Where  machine  is  sold  with  guar- 
anty to  perform  intended  work  and  notes  are 
given  secured  by  chattel  mortgage  on  machine 
and  other  property,  breach  of  guaranty  effects 
an  extinguisbmmt  of  chattel  mortgage.— Emer- 
soD-Brantingbam  Implement  Go.  v.  Willbite,  169 
P.  549. 

4^32  (Wash.)  A  chattel  mortgage  on  logs, 
given  a  party  furnishing  the  money  with'  which 
to  buy  them,  under  an  arrangement  for  financ- 
ing the  business  indulged  in  for  aome  time,  was 
not  void  for  want  of  conaideratioiiv— Otto  t. 
England.  169  P.  964. 

(B)  Form  mnd  Contents  ot  Instraincnts. 

(Wash.)  Chattel  mortgage  describing 
logs  as  in  mortgagor's  boom,  though  they  did 
not  reach  the  boom  for  12  days  thereafter,  field 
good  between  the  parties,  and  against  the  par- 
ties not  acquiring  rights  before  they  reached 
the  boom.— Otto  v.  England,  169  P.  964. 

m.  oomrTRVonoN  aud  onBA- 

TION. 
(D)  Mem  and  Priority. 
«»I3B(1)  (Cal.)  Under  Civ.  Code,  {{  3051  and 
8052,  (iviDg  petaons-repalriDg  perionaltr  pos- 


suwory  Uena,  wtth  ri|At  of  eele,  moA  4es|^ 

section  2887  giving  liens  priority  according  to 
time  of  creation,  mOk  certain  exceptions,  a  pos- 
sessory Hen  for  antomobile  repairs  is  superior 
to  previous  diattd  norttsge^Mortcase  Secu- 
rities Go.  U  CalifoTnia  t.  Pfaffouum,  169  P. 
1033. 

IV.  sxoHn  Aim  utAsmrKU  or 

PASTIES. 

«»t69  (Kan.)  Where  chattel  mortgaxee  oa  de- 
fault took  possession  of  property  with  rtclit  to 
sell  it  outright,  his  conditional  sale  was  m.  tech- 
nical conversion,  and  he  was  liable  to  mortga- 
gor for  reasonable  value  at  time  o£  cottver- 
sion.— Montgomery  County  Nat  Bank  v.  Who^ 
ry,  169  P.  1146. 

«s=>l76(4)  (Kan.)  Where  diattel  mortgagee 
took  charge  <rf  property  on  default  and  made  an 
ineffectual  sale,  price  fixed  In  sudi  sale  was  not 
necessarily  the  fair  and  reasonable  basis  to  de- 
termine true  value  of  property.— MoDtcomery 
County  Nat.  Bank  v.  Wherry,  169  P.  1146. 

Tm.  PATKEirr  oa  pebforkahce 

or  OOHBITXOV,  aELBASB.  ABB 
SATUrAOnOH. 

4=^244  (Idaho)  A  waiver,  either  express,  iso- 
plied,  or  tacit,  as  to  a  portion  of  the  security 
does  not  operate  to  waive  the  lien  of  a  chattel 
mortgage  upon  the  remainder  of  tin  propertrw— 
Seat  T.  Quarlea,  169  P.  1167. 

CHEAT. 

See  False  Pretenses ;  Fraud. 

CHECKS. 

See  Paymmit,  •sat22. 

CHILDREN. 

See  Adoption ;  Butuds ;  Guardian  and  Ward : 
Infanta;    Negligence,  <b939;    Parent  and 

Child. 

CHOSE  IN  ACTION. 

See  Asaignments. 

CITATION. 

See  Executors  and  Administrators^  ^b33T; 

Process. 

CITIES. 

See  Municinal  Corporations. 


CITIZENS. 


See  Indians. 


CLAIM  AKD  DEUVERY. 

See  R^lflT^* 

CLAIMS. 

See  Attachment,  ^=9296;  Corporations, 
566 :  Justices  of  the  Peace,  ^=>135 ;  States, 
©=3169,  182. 

CLERKS  OF  COURTS. 

4Es»66  (Oal.App.)  Cleric  of  superior  court  Is 
not  invested  with  power  to  determine  whetiier 
two  petitions  for  probate  cff  estate  of  decedent 
are  identical.— Wolf  t.  Mulcrevy,  169  P.  2S0. 

«s»7r  (Cal.Apn.)  Sole  right  which  petitioner 
for  probate  of  estate  of  decedent  has  la  to 
have  petition  filed  in  superior  court,  and.  if 
clerk  fails  to  file  it  properly,  petiti<mer  liss 
remedy  in  superior  court  by  application  tb*re 
to  have  paper  filed,  numbered,  and  indexed  as 
it  ouiAt  to  be.— Wolf  t.  Molcrevj,  169  F.  2S8. 

CLOUD  ON  TITLE. 

See  QiUstiiis  Title. 
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COAL  LANDS. 

See  Evidence,  ^=>1&. 

COHABITATION. 

See  Marriage,  <=»40. 

COLUTERAL  AGREEMENT. 

See  Evidence,  «a»441,  448. 

COLLATERAL  ATTACK. 

See  Judgment,  ^=>470-6l8. 

COLLATERAL  SECURITY. 

See  Banka  and  Banking,  ^180;  Bflls  and 
Notes,  ^ISS ;  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Frauds,  Statute  of,  ^23,  33 ;  Guaranty. 

COLLEGES  AND  UNIVERSITIES. 

See  Municipal  Corporations,  ^>657- 

COLOR  OF  TITLE. 

See  Advene  Potfaaalon. 

COMBINATIONS. 

Sec  Conspincf. 

COMMERCE. 

See  Carriers;  Shipping. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Public  Service  Oonnalariona. 

COMMISSIONS. 

See  Brokers,  «3»40^. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

^=3>ll  (Colo.)  The  prindplea  of  the  common 
law  as  it  eziated  pnor  to  the  fourth  rear  of 
.Tames  I,  so  far  as  applicable,  are  In  force  in 
Colorado,  and  charitable  uses  ere  to  be  en- 
forced in  accordance  therewith. — Haggin  v.  In- 
temfttional  Trust  Co.,  160  P.  138. 

COMMON  SCHOOLS. 

See  Sdiools  and  Scho(A  Districts,  «s»81-140. 

COMMUNITY  PROPERH. 

See  Husband  and  Wife,  «s>267. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  «a»101. 

COMPENSATION. 

See  Attomev  and  Ofient,  «»181-16t};  Brok- 
ers, «=»40-84;  Eminent  Domain,  «=»14S; 
Insurance,  9=»84 ;  Master  and  Servant,  ^» 
77,  386,  388;  Officers,  «=s»100;  SherilEi  and 
Conatables,  «b>6S,  76. 

COMPETENCY. 

See  Evidence,  ^»1M,  539 ;  Witnesses,  ^S7- 
218. 


COMPLAINT. 

See  lodictment  and  Information ;  Sales,  ^» 
411. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment;  Release. 

COMPUTATION. 

See  Limitation  of  Actions,  9=>4S-180;  Time. 

CONCLUSION. 

See  Evidence,  ^»471. 

CONCLUSIONS  OF  LAW. 

See  Trial,  «=>888-406. 

CONCLUSIVENESS. 

See  Judgment,  €=»603-746,  822;  Trial,  «=» 
374;  Wills.  «=»423,  427. 

CONDEMNATION. 

See  Eminent  Donuiin. 

CONDITIONAL  SALES. 

See  Sales.  «=3>450. 

CONDITIONS. 

Sec  Escrows ;  Railroads.  *b72i  7S  ;  Sales, 
406;  Wills,  «»684,  6667 

CONDITIONS  PRECEDENT. 

See  Executors  and  Administrators,  ^3>431 ;  In- 
surance, €=9612;  Libel  and  Slander,  9=»7D; 
Vendor  and  Parchaser,  «=>339. 

CONFESSION. 

See  Oriminal  Lav,  •s>081-085. 

CONFLICT  OF  LAWS. 

See  Master  and  Servant,  ^=^B&. 

CONiECTURE. 

See  Evidence,  «=>5S4. 

CONNECTING  CARRIERS. 

See  Carriers,  «=>185. 

CONSENT. 

See  Insurance,  $=>89S ;  Rape.  (8=^92. 

CONSIDERATION. 

See  Chattel  Mortgages,  «S932 ;  Contracts,  «s» 
S1-7S,  m-lS8;  Deeds,  «=»17;  Fraudulent 
Oonveyucei,  •9»8T,  277;  Ouannty,  «s>16. 

CONSPIRACY. 

I.  CIVXX.  UABXUTT. 

(B)  Aetlons. 

4=9 19  (Or.)  A  conspiracymay  be  Inferred  from 
circnmstances.— State  v.  Hyde,  16D  P.  757. 

n.  oanccHAi.  bbsporbibixitt. 

(A)  OffcnsM. 

»=>4I  (Okl.Cr.App.)  The  least  degree  of  col- 
lusion makes  the  act  of  one  conspirator  the  act 
of  all,  and  each  conspirator  liable  for  the  act  of 
each  other  conspirator  done  in  pursuance  of  tbe 
conspiracy.— Bla  nek  v.  State,  109  P.  1130. 

(B)  PrvaecntloK  «m4  PvAlahmctit, 

e=^47  (Okl.Cr.App.)  Evidence  In  prosecution 
for  false  preteuaes  hM  to  nuEipofft  the  theory  ol 
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a  conspiracy  between  defendant  and  another  to 
unlawfully  secure  the  signature  of  a  third  par- 
ty to  a  check.— Blanck  t.  State,  189  P.  1130^ 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particalar 
Bobects,  see  also  the  various  apedfic  topics. 

Enactment  and  validitv  of  atatutea  In  general, 
see  Statutes,  «s»63,  64. 

Specif  or  local  lawa,  see  Statutes,  <=b76,  77. 

II.  OONSTItUCnOIT,  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL PROVISIONS. 

4s>l9  (Hont.)  It  la  a  general  rule  that  con- 
temporaneous constrcction  by  the  department 
of  government  specially  delegated  to  carry  out 
a  provision  of  the  Constitution  raises  a  strong 
presumption  that  such  construction,  if  uniform 
and  long  acQUiesced  in,  rightly  interprets  the 
provision;  and,  while  such  instruction  is  not 
conclusive  upon  the  courts,  it  is  entitled  to  the 
most  respectful  consideration. — Wells  Fargo  A 
Co.  V.  Harrington,  169  P.  463;  American  Bx- 
press  Co.  t.  Same,  Id.  466. 
A=»26  (Utah)  Power  of  the  Legls&tnre  to  de- 
termine what  shall  be  public  policy  la  limited 
by  state  Constitutiou.— Tribune  Keporter  Print- 
ing Co.  V.  Homer,  169  P.  170- 
«=>27  (Utah)  Power  of  the  Legislature  to  de- 
termine what  shall  be  nnblic  policy  la  limited  by 
federal  Constitation.— <lMbiinc  Beporter  Print- 
ing Co.  T.  Homer,  160  P.  XTO. 
4»48  (Gal.)  In  detarmlnlng  power  of  Legisla- 
ture to  enact  St.  1915.  p.  1502,  creating  Lot! 
Angeles  county  flood  control  district,  the  court 
must  view  the  net  witti  every  presumption  fa- 
vorable to  ita  conatitattonality,  and  cao  consider 
only  such  facts  as  appear  on  the  face  of  the 
statute  with  those  which  are  matters  of  judi- 
cial cognizance. — Ixw  Angeles  Ooontv  Flood 
Control  Dist.  v.  Hamilton,  169  P.  10^ 

m.  DISTRIBUTION  OF  GOVEBN- 
MENTAI.  POWERS  AND 
FUNCTIONS. 
(A)  Ii«vial»tlT«   Poweavi    anA  II«l«v«tlOB 

«=»52  (Colo.)  The  right  to  punish  as  for  con- 
tempt may  be  taken  from  the  court  by  csnatl- 
tutional  provisions.— Marians  v.  People,  169  P. 
155. 

«»'63(1)  (CaL)  St  1911,  p.  1290.  as  amended 
by  St  1911  (Ex.  Sesa.)  p.  92,  delegating  to 
board  of  directors  of  a  water  district  wtiich  the 
people  of  several  munidpallttea  of  a  conaty 
may  organise,  power  to  tax  for  its  purposea, 
does  not  contravene  Const,  art  11,  {  13,  pro- 
lubiting  tiM  LegtsUturo  from  dol^ating  pow- 
er to  control  their  affairs.— Henahaw  t.  Foater, 
160  P.  82. 

(B)  JaJIdal  r»w*r»  mmA  Fuaetiou. 

«S968(1)  (Gal.)  Fixing  dlatrict  to  bear  az- 
jmnse  of  local  improvement  and  the  mode  of 

diatribution  of  expenses  are,  primarilv,  legisla- 
tive questions  with  which  the  court  will  not  or- 
dinarily interfere.— Los  Angeles  Flood  Control 
Dist.  v.  Hamilton,  160  P.  1028. 
«S970(1)  (Utah)  To  construe  meaning  of  lan- 
gnage  <tf  atatute  is  judicial  function;  to  add 
words  to  those  used  by  lawmaking  body  is  legis- 
lative function.— Keith-O'Brien  Co.  v.  Snyder, 
169  P.  954. 

IV.  POLICE  POWER  IN  GENERAI^ 

0=»8I  (CaI.App.)  Fourteenth  Amendment  does 
not  curtail  the  police  power  of  the  state,  and  all 
owners  hold  tiielr  property  subject  co  such  po- 
Uca  power  and  to  sncli  reasonal^  c(ffiditions  as 
may  be  daemed  bf  goTetnlng  aomit^  aasoitial 


to  pnbUc  safatsvcomfi^  asl  hftltlL-^wwIe  v. 

Caaa  Co.,  169  P.  4B4. 

PERSONA!.  CIVH.  AND  PQtlTI- 
CAL  BKUTS. 

«s»83(l)  (Or.)  Monidpat  ordinance  M4  in- 
valid as  mvasion  of  personal  liberty  in  depriving 
worlcmen  of  tbeli  right  to  strika  m  masse, 
though'  it  m^ht  be  vahd  as  regarding  pteketing. 
— HfOl  T.  Johnson,  169  P.  615. 

VH.  OBUOATION  OF  CONTRACTS. 

(C)  CoKtraota  of  IntflvldaalK  Prtvat* 
C  orpo  rat  Ion 

«=3l54(3t  (CahApp.)  Fraternal  Act  1911,  limit- 
ing the  class  who  may  be  beneficiaries  onder  in- 
aurance  policiea,  does  not  violate  the  Constitu- 
tion, prohibiting  laws  impairing  the  t^gatifui 
of  contracts,  tliougli  it  regulates  future  designa- 
tiona  of  benefislanM  under  certlfieatea  previous- 
ly issued.— Machado  v.  Ellison,  160  P.  91T. 

XI.  DUE  PROCESS  OF  LAW. 

«3»278(1)  (CaL)  Forfeitnre  of  lodge  property 
of  a  subordinate  lodge  by  act  of  Supreme  Lodge 
without  notice,  charges,  hearing,  or  finding  of 
guilt  would  be  a  deprivation  of  property  with- 
out due  process  of  law  In  violation  of  Const  V. 
S.  Amend.  14.— Supreme  Lodge  of  tho  World, 
Loyal  Order  of  Moose,  v.  Los  Angela*  Lodge, 
No.  386,  Loyal  Order  of  Moose,  169  P.  lOMX 
«s>283  (Cal.)  St.  1911,  p.  1200,  aa  amended 
by  St.  1911  (Ex.  Sess.)  p.  9^2,  authorizing  the 
people  of  several  municipalitiea  of  a  counO' 
to  form  a  municipal  water  district  whose  di- 
rectors may_  tax  for  its  purposes,  doe*  not  take 
property  without  due  process,  because  an  in- 
habitant has  no  opportunity,  except  by  his  vote 
on  election  for  formation,  to  declare  hit  oppo- 
sition.—Henshaw  V.  Foster,  169  P.  82. 
^290(3)  (Cal.)  Due  process  of  law  doe*  not 
require  that  laodowners  be  accorded  hearing  on 

aoesdon  of  inclusion  of  their  land  within  thi; 
ood  protection  district  when  the  Legislature 
has  determined  the  benefit.- Los  Angeles  Coun- 
ty Flood  Control  Diat  v.  Hamilton,  169  P. 
<8=>297  (Gal.)  St.  1913,  p.  657.  {  1.  nbaec. 
"d,"  and  section  2,  declaring  every  assodation 
or  corporation  using,  operating,  owning,  man- 
aging, or  controlling  any  oil  pipe  line  a  cwn- 
mon  carrier,  is  void  as  denial  of  due  proem  of 
law.— Associated  Pipe  Line  Go.  v.  RaHroad 
Commission  of  CaliCorafa,  160  P.  62. 
€=3306  (CaLApp.)  The  abatement  law,  declar- 
ing property  used  for  purposes  of  prostitution 
to  be  a  nuisance,  and  providing  for  abatement 
by  injunction  after  proceas  and  wportunitr 
to  be  beard,  does  not  violate  the  Fourteenth 
Amendment— People  v.  Caaa  Co.,  160  P.  454. 
«=>309(1)  (N.M.)  Code  1915,  Sf  tJ730-6743. 
providing  for  condemnation  of  right  of  way  for 
Bcequia  purposes,  are  unconstitutional,  because 
not  providing  for  notice  to  owner  of  meeting 
of  appraisers  to  fix  damages,  or  opportunity  to 
be  beard  thereon.— Janes  v.  West  Puerto  de 
Luna  Community  Ditch,  169  P.  300. 
«ss309(3)  (Kan.)  Service  ou  duly  licenaed  gen- 
eral agent  of  foreign  insurance  company  con- 
strued as  «Dfficient  to  give  eoort  jorisdictiott 
does  not  violate  Oonst.  U.  S-  Amend.  |  14.  by 
depriving  it  of  property  without  due  procesa  of 
law.— Snelling  v.  National  Travelers'  Benefit 
Asa'n,  169  P.  U4A 

CONSTRUCTION. 

See  Charities,  «=»dl-4C;  Constitutional  Iaw, 
^19-48;  Contracta.  «s»164-18T:  Bvideuoe. 
^448-461,  471;  Indemnity ;  Insurance. 
«=9l40-165:  Libel  and  Slander,  «s>19:  Mas- 
ter and  Servant,  ^=>348;  Mines  and  Miner- 
als, «S3M :  Mortgages,  «=>100-186;  Sales. 
«s>6S;  Statutes,  «s>l81-26Sj.  Stipulationa, 
«=>14;  Taxation.  «s»773;  TriaL  ^SOS; 
Vendor  and  Purchaser,  «»57;  WtUs,  ^» 
430-660. 
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CONSTRUCTIVE  TRUSTS. 

See  TnBta,  ^110. 

CONTEMPT. 

I.  ACTS  OK  OOWDnCT  OOimTTUT- 
IRA  OOXTEBCFT  OF  OOUBT. 

«=»8  (Oolo.)  Under  Const  art.  21,  8  1,  pro- 
vidins  for  recall  from  office,  and  requiring  tbe 
petition  for  recall  to  contain  a  general  state- 
ment of  tbe  grounds  upon  which  it  is  sought, 
one  aeeldng  the  recall  of  a  judge  Is  priTileged, 
and  is  not  guilty  of  contempt  in  stating  the  facts 
upon  which  the  recaU  ie  sought.— Marians  r. 
People.  160  P.  165. 

A  statement  of  grounds  of  'recall  of  a  Judge, 
though  intemperate  and  Ul-adviBcd  held  not  to 
show  contempt  of  court.— Id. 
<S=^20  (Cal.)  One  who  is  ordered  by  a  court  to 
pay  money  to  another,  on  pain  of  imprisonment 
if  he  fails,  is  entitled  to  a  formal  expression  by 
the  conrt  of  such  order.— McCaleb  t.  McCaleb, 
160  P.  1028. 

CONTEST. 

See  EleetkiBB.  «ss>292-80T. 

CONTINGENT  FEES. 

See  Attoney  and  Client,  «=>147. 

CONTINUANCE. 

9=3 10  (Arix.)  That  there  is  a  cause  pending  in 
the  Supreme  Court  that  may  involTe  the  same 
ismes  as  the  immediate  action  cannot  be  raised 
on  a  motion  for  continuaDce,  but  the  court  must 
proceed  on  tbe  issoeB.— Dey  r.  McAUster,  1^  P. 
468. 

«»I2  (Cal.App.)  Where  a  case  was  called  five 
years  after  defendant  had  filed  his  answer,  re- 
fusal ttf  continuance  held  not  abuse  of  discre- 
tioD  on  a  mere  showing  that  defendant's  attor- 
ney was  HL— MazitelU  v.  Crape,  169  P.  721. 
^3 12  <Kan.)  Evidence  held  to  justify  court's 
decision  that  the  defendant's  sickness,  made  the 
ground  of  an  application  for  a  <Mntinuance,  waa 
only  feigned,  and  that  tbe  application  waa  mere- 
ly to  hinder  the  administration  of  justice.- Ladd 
V.  Flato,  169  P.  958. 

^322  (Kan.)  There  waa  no  abase  of  discre- 
tion in  refusing  application  of  a  corporation  de- 
fendant for  a  continuance  to  procure  attend- 
ance of  its  president,  who  had  absented  him- 
self with  knowledge  that  case  had  been  set  for 
trial.— Garner  v.  Dodge  City  Wholesale  Gro- 
cery Co.,  160  P.  219. 

CONTINUING  OFFENSES. 

See  Intoxicating  liquors,  «»143. 

CONTRACTORS'  BONDS. 

See  Conntiefi,  <s=>128. 

CONTRACTS. 

See  Account  Stated;  Alteration  of  Instniments; 
Assvnments'  Bailment;  BiUs  and  Motes; 
Breach  of  Marriage  Promise;  Brokers, 
40;  Cancellation  of  Instruments;  Carriers, 
^sl59,  218;  Champerty  and  Maintenance; 
Chattel  Mortgages;  Constitutional  Law,  4=> 
IM;  Counties,  9=»123;  Covenants;  Customs 
and  Usages;  Deeds;  Elstoppel,  «=>7S;  Evi- 
dence, 9=»385-461:  Exchange  of  Property; 
FranoiL  Statute  of;  Ouaran^;  Highways, 
«s>113:  Indemnl^;  Insurance:  ^Uiterest; 
Joint  Adrentores:  Landlord  and  Tenant,  <^=» 
331;  Mechanics*  Liens ;  Mortgages-  Munici- 
pal Corporations,  9s»331-347;  Novation ; 
Partnership;  Payment ;  Pleading,  9»180, 
483;  Principal  and  Agent,  «g=>103;  Principal 
and  Surety;  Reformation  of  Instrumente;  Re- 


lease: Sales;  Sehmdi  nd'SdUHd  IMstricts, 
«»81,  86:  Setoff  and  Oounterdslm,  «s>28; 


X,  MBttaSMTSBB  AXD  ▼AUDITT. 
(A>  Hatan  maM  aa«e«a«la  tm  Gsmmo. 

«s»IO(l)  (Wash.)  Agreement  whereby  de- 
fendant promised,  in  case  he  evur  purchased 
certain  timber,  to  purchase  through  plaintiff, 
held  not  binding  when  supported  by  no  consider- 
atitm,  but  the  mutual  promises  because  plaintiff 
did  not  bind  Umself.— Brown  t.  Brew,  169  K 
992. 

(D)  Oomal4evatlon. 

^»5I  (Wash.)  Belease  of  deposit  made  as 
guarantee  of  performance  of  contract  which 
wSB  thereupon  canceled  held  not  a  sufficient 
cwsideration  for  a  new  promise  by  defendant 
because  cancellation  of  first  contract  was  to  the 
benefit  of  plaintiff,  and  not  of  defendant. — Brown 
V.  Brew,  169  P.  992. 

^>57  (Wash.)  Mutual  promises  are  a  auffi- 
dent  consideration,  but  to  be  binding  they  must 
be  mutnal,  concurrent,  and  obligatory  upon  both 
parties,  and  both  parties  must  be  bound  at  the 
same  time.— Brown  v.  Brew.  169  P.  992. 
«E»7S(1)  (Oid.)  Where  partneraUp  acted  as 
manager  for  insurance  company,  a  partner's 
payment  of  a  shortage  due  it,  incurrea  through 
fault  of  another  partner,  was  not  a  considera- 
tion within  Rev.  Laws  1010,  S  926,  to  support 
company's  agreement  to  mocHfy  an  existing 
written  contract.— Bowers  T.  Missouri  State 
Life  Ins.  Co.,  169  P.  633. 

(B)  Talldlty  of  Aaaent. 

«c»93(l)  (Idaho)  Party  will  not  be  relieved 
from  terms  of  written  contract  on  ground  of 
mbtake  due  to  his  negligence,  when  he  might 
have  stipulated  in  agreement  so  as  to  have  pro- 
tected Ua  billy..— Jensen  t.  McGonneU  Bros., 
160  P.  202. 

•nttlom. 

«=s>ll2  (OrO  Where,  pursuant  to  agreement 
that  plaintllr,  a  married  man  should  divorce  bis 
wife  and  marry  defendant,  plaintiff  advanced 
money  and  performed  services  for  defendant, 
transaction  was  illegal,  parties  indulging  in 
immorali^,  so  notes  given  by  defendant  to  re- 
imburse plaintiff,  defendant  refusing  to  con- 
summate agreement,  are  tainted  with  Illegality. 
—Olson  V.  Saxton,  160  P.  110. 
«=»I3I  (Mont.)  Where  (me  paid  money  ijuar- 
terly  to  a  city  for  the  privilege  of  keeping  a 
pop  corn  wagon  on  a  street  corner  in  violation 
of  an  ordinance,  solely  as  immunity  from  ar- 
rest, he  was  in  pari  deiictOi  and  cannot  recover 
such  money  from  the  city.— Bmsh  v.  City  of 
Helena,  ISO  P.  286. 

^»138(8)  (Mont.)  Where  one  paid  money  to 
a  city  as  immunity  from  arrest,  ne  was  in  pari 
delicto,  and  cannot  recorer  such  mmm  mm 
the  dty.— Brush  t.  Qty  of  Bdena.  100  P. 

285. 

n.  coNSTBuOTioir  Ain>  opera- 

TXOIf. 

<A)  0«B«rBl  Rmlea  «f  CoBatv«etlo«. 

®=»I64  (CaL)  Two  Instruments  simultaneously 

executed  hela  to  cwstitute  one  contract  not 
wanting  in  mutuality.  In  view  of  Ctv.  Code,  SI 
1642.  1647.— Frost  v.  Alward,  160  P.  870. 
^=9|64  (Wash.)  Description  of  property  to  be 
exchanged  under  commission  contract  could  not 
be  aided  by  resorting  to  contract  to  which  com- 
mission  contract  did  not  refer.— Nance  v.  Valen- 
tine, 100  P.  602. 
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«=»r7B(l)  (Kan.)  Where  contract  Is  n&t  am- 
biffaoofl  and  tbere  Is  no  charge  of  fraud,  acci- 
deot,  or  mistake,  Its  Constractlon  as  matter  of 
lew  is  for  courts— Walsh  t.  Kacsaa  Fuel  Ga, 

169  P.  219. 

(B)  PKrtlM. 

^187(1)  (OU.)  Under  Rev.  Laws  1910.  §  895, 
contract  made  expresslr  for  benefit  or  tbird 
person  may  be  enforced  br  bhn  at  any  time 
before  party  thereto  rescina  it— Smith  v.  Jos. 
W.  Moon  Bogfr  Co.,  160  P.  87S. 

ZV.  BESOZBSIOX  AMD  ABAXDOIT- 

iiaiiT. 

^s>253  (Colo.)  One  party  to  an  exeeatory  eon- 
tract  cannot  rescind,  in  the  absence  of  frand 
or  a  spe<»al  reason,  bnt  an  agreement,  mutual, 
witb  tiie  knovledge  and  nnderatanding  of  all 
the  necessary  parties  to  the  orinnat  contract, 
is  necessary.— Adams  t.  Guiraud,  168  P.  580. 
4=3274  (Colo.)  An  inatraction  "that  when  per- 
sons enter  into  a  contract  and  one  of  the  par- 
ties decides  to  rescind  it  and  so  informs  the 
other,  then  the  other  party  is  no  longer  bonnd 
to  carry  out  any  part  of  the  contract;  the 
law  does  not  require  a  useless  act,"  is  a  clear 
misstatement  of  the  law.— Adams  t.  Quiraud, 
169  P.  580. 

V.  PEBFOBMAirOE  OB  BREACH. 

^2850!)  (Colo.)  Bnildiny  contract  anthorislns 
architect  to  constrne  drawings  and  specifica- 
tions held  to  empower  him  to  decide  whidi 
should  gorem  in  esse  of  conflict.— Stewart  v. 
Breckenridge,  169  P.  543. 
«=>296  (Colo.)  Deviations  and  omissions  not 
due  to  bad  faith,  and  not  impairing  stmctnre 
as  a  whole,  which  can  be  conyeniently  remedied 
and  paid  for  by  deductions,  held  not  to  consti- 
tute noncompliance  with  building  contract- 
Stewart  V.  Breekenridse,  169  P.  543. 

A  building  contractor's  use  of  door  locks  as 
good  as  those  specified  in  the  contract,  but  not 
of  tbe  kind  speafied,  does  not  constitute  a  fsil- 
ure  to  perform  the  contract— Id. 

Use  of  different  lumber  in  porch  columns 
which  architect  thought  was  better,  and  which 
did  not  change  appearance,  held  not  to  consti- 
tute a  failure  of  performance.— Id. 
«»305(1)  (Colo.)  That  part  of  a  boilding 
which  OM  been  approved  by  the  owner  or  ar- 
chitect, expressly  or  by  implication,  is  not  open 
to  objection  bjr  them  afterwards  to  defeat  a 
suit  on  a  buildmg  contract.— Stewart  v.  Breck- 
enridge,  169  P.  543. 

^»309^1)  (Kan.)  Whenever  subsequent  im- 
poeeibibty  of  meeting  conditions  of  a  contract 
might  readily  have  been  foreseen  by  party  ob- 
ligated to  perform,  he  will  not  be  excused  from 
performance  on  ground  of  impossibiUto.— Garter 
V.  WUson,  169  P.  U39. 

VI.  Aonoira  fob  bbeach. 

^327(1)  (Wash.)  Where  buUding  contract 
provided  that,  If  changes  vera  made,  and  par- 
ties failed  to  agree  on  costs,  the  architect 
should  determine  it,  but  each  could  appeal  to 
arbitrators,  tbe  architect  fixed  cost  of  changes, 
and  contractor  made  them  without  appealing, 
owner's  failure  to  arbitrate  did  not  defeat  ma 
right  to  recover  damages  for  failure  to  com- 
plete building.— Stocking  v.  Fouts,  189  P.  593. 
d=>348  (Colo.)  The  same  degree  of  proof  of 
on  agreement  to  rescind  an  executory  contract 
is  required  as  in  case  of  proof  of  the  cinitract 
alleged  to  be  rescinded;  the  burden  b<^g  on 
p'^sSo  It.— Adams  v.  Guiraud,  169 

CONTRADICTION. 

See  Vntneises,  «S93379. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  «»l(n. 


CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  AsstgnnaentB  for  Benefit  of  Creditors;  Chat- 
tel Mor^iges;  Deeds -Frandnknt  Conver' 
ances:  Husband  and  Wife,  «=»267;  Mine* 
and  Minerals,  ^^Sl;  Mortanges;  Trusts,  te> 
203,  287;  Vendor  and  Purchaser.  «s»14& 

COPIES. 

See  Agipeal  and  Brror*  4aB632. 

CORPORATIONS. 

See  Apjueal  and  Error,  ^912 ;  Banks  and 
Banking;  Boieficlal  Associations;  Building 
and  Loan  Assodations ;  Carriers;  Contina- 
ance,  ^»22;  Counties:  Insurance;  Manda- 
mns,  ^»129;  Municipal  Corporations;  Plead- 
ing, 9»16;  Public  Service  Commissions; 
Quo  Warranto;  Railroads;  Street  Railroads; 
Telwraphs  and  Telephones;  Waters  and  W^ 
ter  Courses,  «s9l82,  208. 

nz.  OdBPOMTB  HAMB.  UAIh  dox- 
XOHJB.  BT-I.AWS,  AND  MOOBDS. 

^»47  (Okl.)  Where  an  employe  of  a  corpo- 
ration gave  a  bond  with  sureties  mnm'ng  to 
former  name  of  corporation,  and  it  appeared 
that  its  change  of  name  bad  not  (dianged  its 
business  or  identity,  it  might  sue  on  such  bond. 
—Detroit  Automatic  Scale  Co.  t.  Tnylor,  IflB 
p.  908. 

IV.  CAPTTAl,  8TO0K.  ABB  DIVX- 
PEBDS. 
(B)  Sabaerl»tl«B  t*  Stock. 

4=»76  (Cal.App.)  Stock  subscription  Aeld  not 
binding  on  tbe  subscriber,  the  condition  exacted 
by  him  and  indm-fied  on  the  back  and  signed  by 
compsny'e  agent,  not  liaving  been  sabmuted  to 
company  and  accepted  by  it— Tidewater  South- 
em  Ry.  Co.  V.  Mers,  169  P.  1054. 

<8=>90(6)  (Cal^App.)  Corporation's  complaint 
alleging  defendant  s  refusal  to  pay  a  stock  sub- 
scription, held  insufficient  for  fauing  to  allege 
that  remedies  given  by  Civ.  Code,  I  331  et 
seq.,  anthorisiiu;  sale  of  stock,  etc,  have  been 
exhausted.— Bell  Development  Go.  t.  Marshall, 
169  P.  717. 

(O)  laane  of  CertlAoates. 

^99(1)  (Okl.)  "Watered  stock"  or  fictitiously 
paid-up  stock  Is  stock  which  is  issued  as  luUy 
jiaid-up  stock,  when  in  fact  the  whole  amoont 

of  its  par  value  has  not  been  paid;  stock  pur- 
porting to  represent,  bnt  which  does  not  in  ^ood 
faith  represent^  money  paid  into  corporation's 
treasury,  or  money's  worth  actoelly  contribnted 
to  its  capital.~Lee  v.  Cameron,  l&Q  P.  17. 

Const  art.  9,  I  39,  prohibiting  tbe  issuance 
of  watered  or  flctitiously  paid-up  corporate 
stock  Is  violated  by  a  corporation's  sale  of 
shares  of  stock  for  money,  labor  done  or  prop- 
erty actually  received  of  less  than  the  par 
value,  and  tbe  stock  so  issued  is  void.— Id. 
€=s>l09  (OkL)  Stock  certificates  are  void  in  the 
hands  of  all  holders,  if  they  were  issued  by  cor- 
poration  in  violation  of  Const,  art  9,  I  39,  for 
a  consideration  less  than  the  par  valae  thereof. 
—Lee  V.  Cameron,  160  P.  17. 


(D)  Trmnsfer  of  Bkarea. 

^=>\\S  (CaLApp.)  A  contract  whereby  plaintiff 
agreed  to  sell  snd  a  corporstion  agreed  to  buy 
certain  stock  at  a  price  named  payaUe  on  a 
certain  date  was  an  executed  contract  nnd 
where  plaintiff  tendered  tbe  stock,  the  corpora- 
tion became  instantly  liable  for  tbe  price,  and 
when  it  failed  to  pay,  it  became  liable  for  tb* 
foil  BUB^Lewln  t.  Hanford,  160  P.  24& 
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^(21(4)  <Cal;)  Compki&t  for  TMciRsion  of 
sale  of  shares  of  stock  I^eltf  demnrrabU  in  ab' 
aence  oC  aTerment  showinf  atock  to  be  worth- 
leas  or  that  sellers  were  able  to,  or  had  upon 
tender  of  Block  before  suit  refoied  to.  rc^rn 
purchase  price  in  view  of  GW.  Code,  f  1691, 
subd.  2 .— FairchUd  v.  Westsm  Secniitiea  Corp., 
169  P.  363. 

«=>I23(8)  (CaL)  Under  Civ.  Code,  {  ^89. 
pledge  of  corporate  stock  carries  with  it  a 

Pledge  of  the  divideods.— Savings  Union  Bank  & 
'niBt  Co.  v.  Crowley,  189  P.  67. 
«=9l  23(10)  (Cal.)  A  lawful  pledgee  of  corpo- 
rate stock  could  collect  the  dividend*  from  the 
corporation,  and  apply  them  in  satiBfactton  of 
the  secured  debt— Savings  Union  Bank  &  Trust 
Co.  V.  Crowley,  169  P.  67. 

^»I30  (CaL)  An  attachment  upon  corporate 
stock  IB  merely  a  lien  on  the  aharea,  and  does 
not  interfere  with  the  right  to  transfer  the 
title  to  the  stock,  and  the  corporate  officers 
must  issue  a  new  certificate  to  an  assignee  or 
be  liable  to  a  penalty  as  provided  by  Civ.  Code, 
I  324;  attacbmeut  in  such  caees  being  regu- 
lated by  Code  Civ.  Proc.  {  542,  anbd.  4,  and 
not  by  snbdlviaioa  6.  and  secUon  544  does  not 
apply.-Hamage  v.  Gould,  ie»  P.  670. 

T.  MEMBERS  AND  STOOXHOIJIERS. 

(A)  Rtcbls  and  UabUltle*  *■  to  Cor- 
poration. 

4Ba»l75  (CaLApp.)  A  peraon  holding  corporate 
shares  in  hia  own  name  is  personally  liable  for 
assessments,  etc.,  although  stock  is  ectuauy 
held  in  trust  for  other  perBons.~WebBter  t. 
Bartlett  Estate  Co..  169  P.  702. 
«=»I8U1)  (Cal.App.)  Stockholder  has  both 
common  law  and  statutory  right  to  inspect  cor- 
poration's books.— Webster  v.  Bartlett  Bstate 
Co.,  169  P.  702. 

Prior  to  1917  amendment  to  Civ.  Code,  U 
377,  378,  antborizing  inspection  of  corporate 
books,  and  under  Const,  art  12,  i  14,  requir- 
ing corporate  books  to  be  open  for  taspection, 
etc.,  inspection  could  not  be  denied  because 
itockholder  intended  to  nae  information  to  cor- 
poration's injury.— N. 

«3>18l(3)  <Cal.App.)  The  1917  amendment  to 
Civ.  Code,  IS  STT,  378,  restricting  inspection 
of  corporate  books  to  bona  fide  stockholders, 
is  iiuipi^cable  to  case  artidng  before  amend- 
ment—Webster T.  Bartlett  EsUte  Co.,  169 
P.  702. 

A  bona  fide  stockholder  to  be  entitled  to  in- 
spection of  books  need  not  have  a  beneficial 
intereBt  In  shares. — Id. 

^e  fact  that  shares  are  transferred  in  or- 
der to  qualify-  person  as  director  fails  to  show 
tbat  holder  is  not  a  bona  fide  stockholder  en- 
titled to  inspect  books.— Id. 

Prior  to  amendment  in  1917  to  Civ.  Code,  S8 
877.  878,  making  corporate  books  subject 
to  inspection  by  stockholders,  authorieed  in- 
spection by  person  holding  sbare  in  her  own 
name,  though  share  belonged  to  another  and 
was  transferred  simply  to  qualify  her  as  di- 
rector—Id. 

(B)  He«tI«Bs. 

9»20l  (Cal-App.)  One  attacking  the  validity 
of  a  resolution  of  corporate  dlrectora  as  having 
been  adopted  at  a  special  meeting  of  which  in- 
sufficient notice  was  given  has  the  burden  of 
showing  affirmatively  insnffidency  of  such  no- 
ticer-£a  Habra  OU  Go.  v.  Frasds,  168  P.  401. 

(D)  Uablllty  for  Corporate  I>el>ts  ana 
Acts. 

«ss9243(3)  (Cal.App.)  Holder  of  corporate 
stock  as  trustee  for  others,  although  names  of 
those  for  whom  he  holds  are  known  to  corpora- 
tion, is  personally  liable  for  assessments  levied 
by  corporation  to  pay  corporate  debts,  notwith- 
standing Civ.  Code,  {  313.  aa  to  voting  such 
stock,  and  section  822,  under  which  corporation 


creditors  may  sot  enforce  Bteek^oldwe'  UaUl- 
ity  against  piedgefiB  or  trustees.— La  Habra  Oil 
Go.  T.  Francis,  169  P.  401. 

VI.  OFFICERS  AKD  AOEIYTB. 

(A)  KleetlOB  ov  Avpotntwent,  C|aaUflea- 
tloaa  aad  Toaaro. 

4»282  (Cal-^p.)  Only  oorpocata  stocUiDlders 
may  be  directors.— Webster  v.  Bartlett  Bstate 
Co.,  169  P.  702. 

(B)  ■AwthoritT'  and  Fanetloaa. 

4=»300  (CaLApp.)  Assignment  of  claim  to 
plaintiff  for  collection  by  president  of  corporate 
seller  accordUig  to  his  custom  held  valid,  al- 
though there  had  been  no  meeting  of  board  of 
directors  authorizing  asBignment  by  president 
— Burrell  ▼.  Southern  California  Canning  Co., 
169  P.  400. 

(O)  BIvMb,  DnHee.  aa«  Llabllltlea  as  to 
Cuvavatlwa  aad  !«■  Moaibevs. 

^=9320(5}  (TTtah)  Where  the  directors  were  ad- 
verse to  bringing  suit,  and  an  application  to 
them  to  institute  the  suit  would  have  been  of  no 
avail,  and  the  stockholders  bad  been  damaged 
by  the  acts  upon  which  the  suit  was  based,  they 
could  bring  the  action  in  their  own  names  and 
in  behalf  of  the  corporation.— Anderson  v. 
Grantsville  North  Willow  Irr.  Co..  169  P.  168. 

Vn.  CORPORATE  POllTBRS  AND 
UABIZJTIES. 

(B)  Beprcaeatatloa  of  Corporation  br  Ot- 
flocra  an4  Aveats. 

<S9»387  (CaL)  Authority  of  corporate  agent 
need  not  be  shown  by  resolution  or  express 
declaration  of  directors,  but  may  be  proved  by 
drcomstantial  eviduice.— £3.  Aigeltinger,  Inc.,  v. 
Burke,  168  P.-  878. 

4=s>406(4)  (Cal.)  Where  one  has  management 
of  business  of  corporation  with  knowledge  of 
members  or  directors,  company  will  be  bound 
by  his  contracts  within  apparent  scope  of  busi- 
ness.— E.  Aigeltinger,  Inc.,  v.  Burke,  168  P. 
373. 

«=>408  (Utah)  In  view  of  Gomp.  Laws  1907,  $ 
324,  requiring  the  powers  of  a  corporation  to 
be  exercised  by  the  directors,  where  the  direc- 
torB  refused  to  order  president  and  secretary 
to  transfer  shares  of  stock,  their  transfer  of 
such  shares  was  illegal,  although  the  stockhold- 
ers had  voted  in  favor  of  it.— Anderson  t. 
Grantsville  North  Willow  Irr.  Co.,  169  P.  168. 
^=>425(4)  (Gal.)  Corporation  which  suffers  ap- 
pearances to  exist,  and  officers  and  agents  to 
act  so  as  to  ^ve  one  employed  by  them  reason 
to  believe  he  is  employed  by  company,  becomes 
liable  as  his  employer  to  pay  for  services. — B, 
AigelHnger,  Inc.,  v.  Burke.  169  P.  373. 
4sb426(10)  (CaL)  Corporation  cannot  knowing- 
ly accept  benefits  of  contract  made  in  its  be- 
half or  in  which  it  is  interested,  and  refuse  to 
be  bound  by  terms  and  conditions,  as  it  ratifies 
agreement  by  acceptance  of  benents.—B.  Aigel- 
tinger, Inc.,  V.  Burke,  169  P.  373. 

VXH.  XNSOLTBirCT  AMD  KECEtVERS. 

^»M2(1)  (Or.)  Conveyances  bv  insolvent  cor- 
poration of  its  property  to  another  corporation 
without  property,  consideration  of  which  fails, 
and  unauthorized  conveyances  thereof  by  sec- 
ond corporation  to  first  corporation's  mortga- 
gee, held  properly  annulled  at  suit  of  creditors 
of  first  corporation.— Brayton  &  Iiawbaugh  r. 
Monarch  Lumber  Co.,  169  P.  628. 
<Ss»M2(1)  (Or.)  Sale  of  portion  of  heavily 
mortgaged  property  of  a  corporation  to  obtain 
funds  for  maintaining  remaining  portion  held 
not  fraudulent  as  aRainst  a  judgment  creditor. 
—Clarke  Woodwardf  Drug  Co.  v.  Hot  Lake 
Sanatorium  Co.,  160  P. 
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4»542(4)  (Or.)  lAnang  hj  m.  corporatioa  of 
faesTilr  mortgaged  sanatorium  propertr  to  an- 
other corporatioa  in  whidk  a  railroad  wai  in- 
terested mM  not  fraudulent  a*  to  a  judgment 
creditor,  especiallj  iinee  prior  morteage  ex- 
ceeded projwrty'a  TaIoe^--ClBrke  Woodward 
Drag  Co.  V.  Hot  Lake  Sanatorium  Go.,  169  P. 
796. 

^sa54S(9)  {Or.)  ESridence  in  aoit  hy  nonsecnr- 
ed  creditotB  of  corporation  to  avoid  its  mort- 
gage held  to  show  the  indebtedness  represented 
thereby  free  from  frand. — Brayton  &  Lawbaogh 
T.  Monarch  Lumber  Co.,  169  P.  52a 
4=9566(1)  (Or.)  Insolvent  corporation's  as- 
sets will  be  applied  to  secured  debts  and  then 
to  unsecured  debts  pro  rata.— ^Sarke  Wood* 
ward  Drug  Go.  T.  Hot  Lake  Sanatorium  Co., 
169  P.  m 

«=»566(3)  (Or.)  Bondholders  under  mortgage 
of  a  corporation  coTering  after-acquired  prop- 
erty who  consented  to  sale  of  part  of  proper^ 
upon  condition  that  proceeds  be  used  in  main- 
taining remaining  portion,  etc.,  bare  lim  on 
such  proceeds,  incrading  unexpended  balance, 
superior  to  judgment  creditor*a  Uen^-<31arke 
Woodward  Drug  Go.  t.  Hot  Lake  Banatorlnm 
Go.,  109  P.  7967  . 

CORPUS  DELICTI. 

Sea  Grimiual  Law,  «sii635. 

CORROBORATION. 

See  OHminal  Law,  «s»fflO,  511,  SSOL 

COSTS. 

See  Elections,   «=a307;    Judgment,  ^256; 
Mandamus,  4s>16. 

I.  NATimE.  OROUlffPS,  AKD  EXTENT 
OF  RIGHT  IN  OENEBAIi. 

«»42(8)  (CaLApp.)  Where  there  was  a  tri- 
fling balance  due  on  a  note  and  mortgage  se- 
curing it,  of  the  amount  of  which  defendant 
was  nncertain,  his  tender  and  deposit  of  ap- 
proximate amount  to  plaintiff's  credit  rendered 
a  judgment  unnecessary,  and  authorized  award 
of  con*  to  defoidant.— Bailey  t.  Mosbier,  169 
P.  918. 

IV.  SECUBITT  FOR  PATKENT. 

«=>)  19  (Gal.App.)  Under  Code  &r.  Proc.  I 
1064,  court  may  extend  time  for  the  filing  of 
bond  for  costs  which  may  under  section  1086  be 
required  of  nonresidents  or  foreign  corpora- 
tions, and,  where  bond  is  filed  witMn  time  ex- 
tended, case  should  not  be  dismissed.— Herts  t. 
Superior  Court  of  City  and  County  of  San 
Francisco,  169  P.  26a 

«=»l2t  (Cat.)  Under  Code  Civ.  Proc.  |  1036, 
relating  to  security  for  coats  to  be  given  by 
nonresident  plaintiff,  undertaking  of  surety 
company,  not  containing  anr  express  promise 
by  it  to  pay  such  costs,  held  insufficient — Car- 
ter v.  Superior  Court  of  Kern  Conn^,  169  P. 
667. 

«=»I24  (Cal.)  Under  Code  CIt.  Proc.  H  lOSO, 
1037.  and  in  view  of  section  10S6,  sure^  com- 
pany's undertaking  to  pay  costs  awarded 
against  nonresident  is  sumcient,  and  its  qual- 
incation  need  not  appear  on  face  thereof.-- 
Carter  t.  Superior  Court  of  Kern  County,  1^ 
P.  667. 

<3=>I34  (CaL)  Under  Code  Civ.  Proc.  SI  1036, 
1037,  trial  court  in  its  discretion  may  permit 
new  security  for  costs  against  nonr^dent 
plaintiff  to  be  filed  after  staUitory  time,  and 
should  do  so  where  there  is  an  original  en- 
deavor to  comply  by  filing  a  defective  under- 
taking.—Carter  V.  Superior  Court  of  Kern 
County,  169  P.  667. 

«=>I37  (Cal.)  Under  Code  Civ.  Proc.  H  1036, 
1037,  relating  to  security  for  costs  by  non- 
resident plaintiff,  failure  to  file  such  security 
doea  not  d*i«tv«  eoort  of  jurisdiction  or  opot- 


ate  as  a  dismissal  of  actiom.  Oon^  eoort  may 
dismiss  it — Carter  t.  SapoHor  Court  of  Ktru 
Connt7,  169  P.  667. 

VtC  ON  AFPgAI.  OB  SBBOR,  AMO 
ON  NEWTRXAI.  OR  MOnON 
THEREFOR. 

«=s»237  (Or.)  Although  judgment  for  costs 
was  reversed,  appelTaut  was  not  aitfUed  to 
costs  in  Supreme  Court  where  principal  judg- 
ment was  affirmed,  in  view  of  L.  O.  L.  H  &69. 
670.  681.— School  Dist.  No.  9(i  of  Clatsop  Coun- 
ty V.  Alameda  Const  Co.,  169  P.  788. 
«=»260(3)  (Ariz.)  On  dismissal  of  appeal, 
which  appellant  has  pot  prosecuted,  as  taken 
for  dday,  a  sum  not  exceeding  10  per  cent  of 
the  amount  of  the  judgment  mil  be  awarded  as 
damages  for  a  frivolous  appeaL— Mouu-e  v. 
Garrett,  169  P.  468. 

«=»260(4)  (Oal.App.)  Where  defendant  appel- 
lant asked  reversal  merely  becanae  of  claimed 
preponderance  of  evidence  in  his  favor,  al- 
though the  findings  were  snbstantiaUy  support- 
ed, the  appeal  was  not  in  good  faith,  and  dam- 
ages. Id  addition  to  costs,  will  be  awarded  re- 
spondent—Brannigaii  V.  AOUer,  109  P.  696. 
«»260(4)  (CaLApp.)  Appeal  from  decree 
foreclosing  mortgage  mm  so  frivoloua  that 
penalty  would  be  Imposed.— Dunn  t.  Barry,  169 
P.  910. 

<9=>263  (Cal.)  Where  an  appeal  la  taken  for 
delay,  the  appellant  may  be  flned  UMler  God' 
Civ.  Proc.  S  967,  and  inch  fine  added  to  die  dam- 
agear— Laughlin  v.  Padflc  Coast  Motor  Oat  Co.. 
169  P.  996. 

VnZ.  PAYMENT  AND  REBCEDIES 
FOR  COLLECTION. 

^»277(1)  iCtX.)  Under  common  law,  a  court 
of  general  jurisdiction  had  power  to  slxy  pro- 
ceedings upon  a  second  action,  where  coats  of 
prior  action  had  not  been  paiiLto  prevent  vex- 
ations multiplicity  of  suits.— Welle  v,  Sturte- 
vunt,  169  P.  685. 

Superior  courts  of  California  have  power  to 
stay  a  retrial  f<dIowtng  reversal  on  appeal, 
where  costs  of  appeal  have  not  been  paid, 
and  where  oUierwlse  there  would  be  oppreasion 
and  bardaUp.— Id. 

COUNTERCLAIM. 

See  Sales,  «=»354;  Set-Off  end  Counterclaim. 

COUNTIES. 

See  Injnnelion,  ^aSS;  Mandamns,  ^»T4. 

I.  CREATION,  AX^RATION.  EaCUT- 
ENOE,  AND  FOLmCAK 
FTTNOTIONS. 

«=>I6(1)  (N.M.)  Under  Laws  1917,  c.  23,  |  4. 
plaintiff  county,  mainly  created  from  territory 
of  defendant  county,  was  entitled  to  delinquent 
tax  on  land  in  it,  and  defendant's  treasurer  was 
bound  to  pay  it  over,  less  state's  share  thereof. 
— ^Board  of  Com'rs  of  Lea  County  v.  Board  of 
Com'ra  of  Chaves  County.  169  P.  306. 

Under  Ijaws  1017,  c  23,  creating  plaintiff 
county,  mainly  from  territory  formerly  within 
defendant  county,  it  was  the  duty  of  treasur- 
er of  defendant  county  to  collect  delinquent  tax- 
es on  property  within  plaintiff  county.— Id. 

m.  PROPERTY,  OONTRAOn,  ANII 
LIABILITIES. 
(B)  CoBtraeta. 

«s>l23  (Wash.)  Actual  knowledge  by  con- 
tractor with  a  county  of  fumlahing  of  materi- 
als to  subcontractor  field  not  to  take  place  of 
written  notice  required  by  Rem.  Code  1916,  | 
1169^1,  to  authorise  recovery  against  con- 
tractor or  his  bond.— Cascade  Lumber  ft  Shin- 
gle Co.  V.  Wright,  169  P.  833. 

Under  Rem.  Code  1913,  %  1169-1,  writteo 
notice  to  contractor  given  more  than  10  days 
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after  «<niiMiie«nwit  of  ddlvery  of  oiftteriala 
to  lubcontractor,  held  effective  a*  to  materiala 
BDbwqnentl;  deiirered  on  order  given  from 
time  to  time.— Id. 

Small  balance  for  materials  fnraished  lub- 
contractor before  written  notice  to  contractor, 
held  not  recoverable  from  contractor  and  sure- 

awhen  proofs  wer«  not  certain  as  to  whether 
•  materiali  wer«  delivered  within.  10  dmys 
before  notice.— Id. 

IV.  FXaOAI.  MAITAOEMlillT,  PUBXJO 
DEBT.  SECTTRITXES,  AND 
TAXATION. 

^150(2)  (OU.)  Honeys  expended  1^  sheriff 
in  feodinr  prisoners  and  fees  doe  for  ditcharge 
of  dntie*  imposed  tv  Const  art.  25,  I  IS.  art. 
17,  f  2,  and  Bev.  Laws  1910,  {  8197,  are  a  vaUd 
charge  against  county,  and  not  within  limitation 
on  indebtedness  imposed  bv  Const  art.  10,  J  26. 
— Smartt  v.  Board  of  Coan^  Com'rs  of  Craig 
County,  169  P.  llOl 

<S=>I95  (N.M.)  Under  Laws  1617,  c.  23,  §  4, 
providing  for  the  disposition  of  moneys  accruing 
from  cartaia  taxes,  tin  word  "aeomln^'  maans 
ariaing.— Board  of  Com'ra  of  Lea  (%anty  t. 
Board  ^  Oorn'ra  of  Ghaves  Oonnty,  169  P.  806. 

COURTS. 

See  Clerks  of  Courts;  Conatitaticmal  Law,  <8=» 
68,  70;  Contempt;  Criminal  I^aw,  «=990; 
Intoxicating  Liouora,  ®»197;  Judgea:  Judg- 
ment, ^=^807;  Justices  of  the  Peace;  Mnnicl- 
jai^rporations^  <a>g36 ;   StaUtes,  «=»63; 

I.  KATURE,  EXTENT,  AND  BXBROISB 
OF  JURISDIOTION  IN  aENEBAl. 

«S9(7  (OkL)  Jorisdiction  of  the  sahject-matter 
is  the  power  to  deal  with  the  general  anbject 
involved  in  the  action.— Glacken  v.  Andrew,  169 
P.  1096. 

IX.  EVTABLIBBIIENT.  OKOANIZA-- 
TION,  AND  PRpOEDUMB  IN 
OBNERAIi. 

(D>    malM    of   De«Ulo«,  AdJaAleatlona, 
OplMli«B»  «iid  R«af»rdB. 

9»90(d)  (Utah)  Comp.  Laws  1907,  |  686x10, 
sabd.  2,  declaring  juriadlction  of  dty  courts, 
and  flection  688,  subd.  2,  dedaring  jurUdlction 
of  justices  of  the  peace,  being 'word  for  word 
the  same,  authorines  relating  to  jorisdiction 
of  the  justices  of  the  ^eace  are  in  point  In  de- 
termining the  jurisdiction  of  the  city  courts.- 
Wratbalfv.  Mfller,  169  P.  946. 
^391(1)  (CaLApp.)  Decision  of  Sopreme  Court 
in  condemnation  suit  held  decisive  on  appeal  to 
Court  of  Appeals,  in  another  snit,  where  the 
conditions,  facts,  and  questions  involved  were 
the  same.— Colnsa  &  H.  R.  Oo.  Glenn,  168  P. 
423. 

^»97(5)_  (Or.)  The  construction  of  a  federal 
statute  is  for  tbe  federal  courts,  and  a  state 
court  must  follow  the  role  which  they  an- 
nounce—State V.  Hyde.  169  P.  757. 
^»II4  (Or.)  Where  proceedings  relative  to 
amendment  of  complaint'  by  interlineation  by 
leave  of  the  court  were  not  entered  on  the 
journal,  held,  that  a  nunc  pro  tunc  order  might 
be  made  upon  the  memory  of  the  court  alone,— 
Richey  v.  Robertson,  109  P.  99. 
^=»II4  (Or.)  An  order  for  a  nunc  pro  tune 
entry  of  finding!  not  stating  what  conclusion 
of  fact  or  law  bad  been  theretofore  made  is 
insufficient,  and  siich  entrj;  must  neither  add 
to  nor  take  from  the  original. — Crowe  v.  Al- 
bee.  169  P.  785. 

•s»ll6(5)  (Watdi.)  Tiui  proper  method  of 
correcting  the  record,  after  It  has  gone  from 
the  trial  judge  and  become  part  of  ttie  files  in 
the  clerk's  poaaession,  Is  by  formal  order  on 


formal  aiotlon  with  noflee.— In  re  Gaisdac't 
Bstate,  169  P.  822. 

IV.  OOVBTS  or  XJtMJCSBD  OB  IKTBaSm 
OB  JVBIBDIOnON. 

«m»l88(6)  (Utah)  Comp.  Laws  1907,  |  686x11, 
stating  limitations  on  jurisdiction  of  city 
courts,  having  failed  expressly  to  deprive  such 
courts  of  jurisdiction  of  civil  actions  for  false 
imprisonment,  such  courts  have  jurisdiction  of 
such  actimis.— wrathail  v.  Miller,  168  P.  946. 

OOITBTS  OF  nUJBATB  JTTBISDIO- 

«»202(S)  (Idaho)  Where  no  provision  for  ap- 
peal to  district  court  from  order  of  probate 
judge  is  made  by  statute,  attempted  appeal 
from  order  striking  motion  to  vacate  default 
and  set  aside  judgment  is  nnlU^.— Smith  t.  Pe- 
terson, 108  P.  290. 

Where  default  was  taken  in  action  for  money 
under  Stsv,  Code,  S  4686,  as  amended  by  Sees. 
Laws  1911,  c.  IM,  I  4,  appeal  from  probate 
court  to  district  coart  therefrom,  although  no- 
tice states  that  it  is  taken  on  questions  of  law 
and  tact  will  be  deemed  to  be  taken  on  question 
of  law  alone.— Id. 

Order  of  probate  court  sustaining  plaintiff's 
motion  to  strike  defendant's  motion  to  vacate 
default  from  files  was  order  contemplated  by 
Rev.  Codes,  }  4844,  and  proceedings  in  that 
court  subsequent  to  entry  of  judgment  were  re- 
viewable by  district  court  on  appeal  upon  ques- 
tions of  law.— Id. 

On  appeal  to  district  eottrt  on  questions  of 
law  alone  arising  on  pleadings  or  files  In  action 
or  appearing  from  docket  of  probate  court, 
statement  of  case,  as  provided  for  by  Rev. 
Codes,  I  4638,  is  not  necessary.— Id. 

Under  Rev.  Codes,  |  4674,  motion  for  relief 
from  default  judgment  in  probate  court,  made 
after  expiration  of  10  days  subsequent  to  its 
entry,  is  nullity. — Id. 

Where  there  has  been  no  trial  of  facts  in 
case  arising  in  .probate  court,  it  cannot  be  first 
tried  in  district  court  on  appeal,  but  if  reversed 
mast  be  remanded  to  tribunal  in  which  it  origi- 
nated.— Id. 

VI.  OOUBTS  OF  APPELLATE  J1TBIB- 
DICTION. 

<A)  OrOBSds  of  Jwrlsdictlon  In  General. 

^=»207(4}  (CaI.App.)  If  petitioner  In  superior 
court  for  probate  of  estate  is  entitled  to  writ  of 
mandate  m  appellate  court  to  compel  clerk  of 
superior  court  to  file,  number,  and  index  pe- 
tition separatdy,  remedy  may  be  plainly,  speed- 
ily, and  subsequently  had  In  superior  court,  so 
that  petitioner  is  not  entitled  to  writ  of  man- 
date from  appellate  court— Wolf  t.  If ulcrevy, 
169  P.  2S8. 

Vn.  UNITED  STATES  001TBT8. 
(G)  Snpreme  Court. 

^=3397  (CaL)  Where  a  cause  was  appealed  to 
the  Supreme  Court,  which  transferred  it  to  a 
District  Court  of  Appeal,  and  thereafter  the 
Supreme  Court  refused  to  vacate  the  decision 
of  the  District  Court  of  Appeal  and  hear  the 
case,  the  Supreme  Court  has  no  authority  to 
allow  a  writ  of  error  from  the  United  States 
Supreme  Oourt—Terry  t.  Sonthem  Pae,  Go., 
169  P.  864. 

Vm.  CONOUBRENT  AND  OONZXIOT- 
nrO  JUBI8DI0TION,  AND 
OOKITT. 
(B)  Stat*  OOBVta  ajid  Halted  Btmimm 
Oowrta> 

«sa489(^  (Kan.)  Action  by  owner  of  patent  up- 
on implied  contract  to  pay  reasonable  value  <rf 
its  use  with  owner's  consent  is  not  an  action 
for  infriDgement  of  patent,  and  state  courts 
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have  juriedi'ctioD,  notwltbstaodlDg  answer  pleads 
invalidity  o£  patent— Ridgway  v.  Wetterhold, 
168  P.  1158. 

«=»489(G)  (Oal.)  State  courts  have  jprisdictlon 
to  determine  conflicting  claims  to  the  posseB- 
sion  of  land  alter  a  homestead  entry  has  been 
made.—FuUer  v.  Fuller.  169  P.  369. 

COVENANTS. 

See  Injunction,  ^»62;  Umitatlon  of  AcUons, 

n.  ooHaTRuoTzoir  ahd  ofsba-  ' 

TIOK. 
(B)  OovenaAtB  Mt  Title. 

^^39  (Wash.)  Grantee  may  sue  on  coTenants 

in  deed,  though  he  had  knowledge  of  existence 
of  railroad  right  of  way  across  the  land  when 
be  took  a  deed.— McDonald  v.  Ward.  169  P. 
851. 

m.  PEBfOKBKARCE  OR  BREACH. 

^=>I00(1>  (Wash.)  CoTenant  in  statutory  war- 
xaats  deed,  pursuant  to  Bern.  Code  1915,  { 
8747.  subd.  1,  that  grantors  were  lawfully  aOS' 
ed  of  indefeasible  estate  in  fee  simple,  and  had 
full  power  to  convey,  was  covenant  of  seisin 
in  priesenti,  broken  when  made;  grantors  hav- 
ing  no  title.— Brown  v.  Carpenter,  169  P.  831. 

XV.  AOTIONt  TOR  pBBAOB. 

4B»I25(1)  (Wash.)  Where  consideration  for 
deed  with  covenant  of  seisin  is  property,  dam- 
ages for  breach  of  covenant,  possession  not 
having  been  taksn,  there  having  been  entire 
failure  of  title,  is  value  of  property  given.— 
Brown  T.  Carpenter,  169  P.  S31. 
«=^I25(3)  (Wash.)  Measure  of  damages  for 
breach  of  covenant  of  seisin,  where  possession 
has  not  been  taken  by  grantee,  and  there  is  en- 
tire failure  of  title,  is  purchase  price  with  in- 
terest.—Brown  v.  Carpenter,  169  P.  881. 

COVERTURE. 

See  Bnaband  and  WIfew 


CREDIBILITY. 


See  Appeal  and  Error,  ^s»9D4-  Oiimlnd 
«=9T57;  Witnesses,  «s»S30-S79. 


Law, 


CREDITORS. 


See  Assignments  for  Benefit  of  Oreditots;  Bank- 
ruptcy; Credlttws'  Snit;  SVandulent  Convey- 

ances, 

CREDITORS'  SUIT. 

See  Assignments  for  Benefit  of  Creditors,  4sb 
.Sll;   Corporations,  «=»548. 

•s>48  (Kan.)  In  creditors'  suit,  held,  that  the 
sustainiiv  of  a  demurrer  to  eridenoe  was  error. 
— Kinkd  T.  Chase,  169  P.  1134. 
«s>50  (Utah)  In  creditor's  suit,  defendant  can- 
not be  required  to  deposit  stock  with  clerk  of 
court  as  security  for  future  Judgments,  which 
plaintiffs  may  obtain  to  satisfy  rentals  not  yet 
due.— Daniels  r.  Smith.  169  P.  267. 

CRIMINAL  LAW. 

See  Adultery,  4=b>15;  Assault  and  Battery. 
«=>49-96;  Cons^racy,  ^41,  47;  Contempt; 
Embezzlement;  False  Pretenses:  Homldde, 
«=»808,  309;  Indictment  and  infonnatlon; 
Intoxicating  LiQuora,  «s>138-169,  197-239; 
Larceny:  Malicious  Prosecution;  Mayhem; 
Prohibition,  «ss5,  17;  Prostitution.  «=s6; 
Rape;  Robbery;  Statutes,  «5»64. 

I.  HATUBE  AITD  ELEBHarTB  Or 
OBUCB  AKD  DEFE1T8ES 
IN  OEHERAX. 

«»l  (Or.)  It  is  fundamentally  true  that  what- 
ever maj  M  enjoined  by  court  of  cqnity  may  lof 


legislation  be  declared  malum  proUUtnm.-^&n 
T.  Johnson,  169  P.  D15. 

<=9l5  (Mont)  Where  after  accusation  was  filed, 
but  b^ore  trial.  Rev.  Codes,  {  9006,  providing 
for  remoTBl  of  county  commissioners  for  iUaal 
exaction  of  fees,  was  changed  by  Act  Feb.  14, 
1917  (Laws  1917.  c.  25).  so  as  to  make  willful 
exaction  of  illegal  fees  an  offense,  county  coia- 
mistioner'  cannot  be  prosecated  under  old  act, 
it  no  longer  being  effective.— State  v.  District 
Court  of  Fifth  Judicial  Dist.  in  and  for  Ma^ 
son  County,  169  P.  1180. 

Proceeding  begun  under  Rev.  Codes,  I  9006, 
against  county  commissioner  cannot,  after 
amendment  by  Laws  1917,  c;  25.  be  maintained, 
■neh  proceedings  not  being  saved  atiier  by  geiH 
end  &w  or  specially  in  statute— Id. 

IV.  JURIBDIOnOH. 

^=>90(2)  (OaLApp.)  Oime  of  conunon  barratry 
is  simple  misdemeanor  of  which  justice  conru 
have  general  jurisdiction. — Flatz  v.  Marion.  169 
P.  697. 

vm.  prelhonart  oomplaimt, 

AFFIDAVIT,  WARRANT.  EX- 
AMINATION, OOMMITMBHT, 
AND  SUMMART  TRIAX- 

9=>239  (Kan.)  While  count?  attorney  need 
not  take  part  in  preliminary  examination  in 
felony  case,  unless  requested  hy  magistrate,  yet 
if  he  appears  he  is,  under  Qen.  St.  1915,  | 
2i520,  entitled  to  full  charge  of  prosecution, 
and  case  should  be  dismissed  if  he  so  directs.— 
Foley  V.  Ham,  169  P.  188. 
^»24l  (CatApp.)  Commitment  to  answer  lor 
(P«nd  larceny  u  supported  by  information  charg- 
ing grand  larceny  by  taking  from  person,  under 
Pen.  Ck»de,  S  872^  requiring  commitment  to  state 
g^^ll^^natore  of  ofEense.— People  v.  Ijepori, 

«=>244  (Ean:)  Transcript  of  justice's  docket, 
reciting  that  after  preliminary  examination  de- 
fendant was  required  to  give  bail  for  his  ap- 
pearance in  district  court  to  answer  charge  to- 
gether with  defendant's  recognizance.  Aeld  suffi- 
cient to  confer  jurisdiction  on  distnct  court.— 
Foley  T.  Ham,  169  P.  183. 

<&=>244  (OkLCr.App.)  Where  justice  of  peace 
has  certified  record  of  preliminary  examinatit^ 
he  may  by  leave  of  court  and  before  trial  com- 

Elete  record  by  ind<Hrsing  upon  complaint  that 
e  found  probable  cause,  if  sudi  indorsemmt  is 
not  inconsistent  with  transcript  previously  cer- 
tified.—Norwood  V.  State,  169  P.  656. 

4=3260(13)  (Wash.)  Where  defendant  appeals 
from  conviction  in  police  court  of  violation  of 
municipal  ordinance,  trial  in  superior  court  is 
de  novo,  and  where  superior  court  allowed  de- 
murrer to  complaint  to  be  filed,  its  action 
amounted  to  permission  to  withdraw  plea  of 
not  guilty  filed  in  police  court  if  such  permis- 
siou  was  necessary.— City  of  Seattle  v.  Molin, 
169  P.  318. 

X.  EVIDENCS. 

(A)  Jadlcial    Hotleet    PrMBinyttons,  »«A 

Bavdea  •£  ProMt. 

«S33II  (Mont.)  The  law  presumes  every  perwm 
to  be  sanev-^tote  v.  Sheldon.  169  P.  37. 

4=S333I  (Mont)  Burden  to  present  Issue  of  in- 
sanity and  to  famish  evidence  sufficient  to 
raise  reasonable  donbt  on  subject  la  on  defend- 
ant—SUte  V.  Sheldon,  169  P.  37. 

(B)  Fae<»  tM  Iaaa«  nn4  RetavKBt  to  Is* 

■nea,  «ad  Hes  Geat«e. 

9=s354  (Mont)  In  prosecution  for  mayhem, 
defendant,  who  set  up  □ncontroUable  Impulse, 
having  stated  existence  of  impulse  and  causes 
thereof,  accuracy  as  to  information  as  to  one 
cause  was  immaterial;  only  fact  that  he  had 
information  beinc  material.— State  T.  Shddon» 
169  P.  87. 
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«B»SM  (Waeb.)  \\  here  plea  ot  faisanity  is  based 
on  accused's  sood-faith  belief  of  an  aBaaolt  upon 
a  member  of  nig  family  renderine  him  mentally 
irresponsible  at  time  of  commtsaion  of  acts 
oharged,  the  truth  or  falsity  of  his  information 
is  immaterial.— State  v.  Albutt,  169  P.  684. 
«s>3ttl(l)  (Mont.)  In  prosecntion  for  homicide, 
where  there  was  evidence  that  one  of  defend- 
ants was  identified  by  deceased  while  latter 
was  in  hospital  before  hie  death,  exclusion  of 
evidence  as  to  whether  deceaaed  was  thetf  un- 
der influence  of  druse  was  erroneous.— State  t. 
Fisher,  199  P.  282. 

«s=>36I(l)  (WaslL)  Where  prosecuting  witness 
had  made  an  affidavit  that  she  did  not  think 
defendant  intended  to  defraud  her  ot  money, 
held,  that  It  was  not  error  on  trial  for  larceny 
to  permit  her  to  explain  the  affidavit— State  v. 
Hatupin,  169  P.  066. 


^s>370  (Idaho)  Evidence  Is  admissible  of  acta, 
conduct,  or  deaarationB  of  the  accused  tending 
to  establish  knowledge,  notwithstanding  it  may 
disclose  different  crime  from  that  charged  in 
information.— State  v.  Maguire,  189  P.  176. 
^371(1)  (Idaho)  Evidence  is  admissible  of 
acts,  conduct,  or  declarations  of  the  accused 
tending  to  establish  intention,  notwithstanding 
it  may  disclose  different  crime  from  that  charg- 
ed in  informatioD.— State  v.  Maguire,  168  P. 
175. 

«»37l(12}  (Idaho)  Evidence  is  admissible  of 
acts,  conduct,  or  declarations  ot  the  accused 
tending  to  establish  motive,  notwithstanding  it 
may  disclose  different  crime  from  that  charged 
in  information.— State  v.  Magnire.  169  P.  175. 
«s»372(7)  (OktGrJlkpp.)  In  a  prosecution  for  in- 
cest committed  with  the  defendant's  daughter, 
evidence  of  previous  acts  of  intercourse  upon 
whidi  prosecution  wui  barred  is  admissible  as 
showing  a  habitual  course  of  conduct— Williams 
T.  State,  169  P.  665. 

(D)  MatwlAllty-  ud  Comvetener  la  6en- 

«s>388  (Kan.)  Where  evidence  showed  robbery 
of  store  by  several,  two  of  whom  remained  In 
automobile  while  robbery  was  committed,  evi- 
dence that  those  afterwards  sitting  in  automo- 
bile in  front  of  store  under  conditions  similar 
to  those  at  robbe^  could  see  into  store  to  place 
of  robbtfy  was  admissiMe.- State  v.  Ehig,  169 
P.  657. 

(B)  Best  mm^  Bumvm^mrr  mmt  Dvasaaati*- 

«s>404(S)  (Idaho)  In  trial  for  grand  larceny, 
exhihits  M4  snfficientlj  identified  upon  trial  to 
justify  their  admladon^-8tat«  t.  Notan,  169  P. 

295. 

<F)  AdnalaaloaBf   Declarttttoaa*  aad  Bear> 

<s»406(2)  (CaLApp.)  In  proaeciUion  under 
Pen.  Code,  f  268«,  for  colwbitatioo  and  adul- 
tery, certiiSed  copy  of  certificate  of  death  of 
woman's  child,  alined  by  defendant,  filed  as  re- 
quired by  Vital  Statistics  Act,  Si  4,  7  and  21, 
held  admisdble  to  prove  that  he  was  Uien  living 
with  her  as  her  husband.- People  t.  Collins,  169 
P.  410. 

^»4IS(2)  (Mont)  In  prosecution  for  murder, 
testimony  by  persona  present  as  to  confronta- 
tion of  defendant  hy  one  of  identi^og  witnesses 
was  admissible  under  Bev.  Codes,  S  7887,  sub- 
sec.  3.— State  V.  Fisher,  169  P.  282. 
^419,  420(1)  (Wash.)  In  nroeecution  for 
having  possession  of  intoxicating  liquors  with 
intent  to  sell  them  unlawfully,  testimony  of 
agent  of  wholesale  drug  company  as  to  sales 
to  such  defendant  Ma  not  inadmissible  as 
bearsaj.— State  t.  Bfflingsley,  169  P.  846. 


(O)  A#ts  Md  llMitemtloiui  of  Owaaplim- 
«oiw  and  0»d«C»adaat«. 

es»424(l)  (Or.)  Declaration  of  conspirator, 
made  long  subsequent  to  acts  pursuant  to  coq* 
spiraey,  ia  inadiussible  in  evidence  against  de> 
clarant's  coconspirators. — State  v.  Hyde,  169  P. 
776. 

«s»424Ci)  (OkLCr.App.)  Testimony  as  to  trans* 
actions  between  witness  and  an  alleged  cocon- 
spirator  after  offense  for  which  defendant  was 
bong  tried  was  authorised  where  evidence  tend- 
ed to  show  defendant's  presence  at  conversation, 
though  he  deni^— Blanck  v.  State,  169  P.  1130. 

(H)   Doenmentnr}'   BTldence   Knd  Exclo- 
■loa  of  Pmrol  Bvldoneo  Tkcreby. 

4S3>438  (OaLApp.)  Admission  of  photographs 
of  place  of  killing  was  not  improper,  though 
they  showed  sticks  of  wood  laid  in  street  to  in- 
dicate witness'  idea  of  positions  of  deceased 
aii,d  defendant,  where  they  were  only  used  as  an 
illustration.— People  v.  Ah  Wing,  169  P.  402. 
4sj&438  (Kan.)  Photograph  of  accused  is  admis* 
Bible  to  corroborate  witneaa  wlio  identifies  ac* 
cused,  and  tlut  it  was  found  in  rogue's  gallwy 
does  not  rendar  U  lu^lssttde.— State  v.  King, 
169  P.  557. 

<8=>444  (Idaho)  Original  records  oif  liquor 
shipment  of  public  or  private  carriers,  prepared 
according  to  Sesa.  Laws  1913,  c.  27,  I  0,  are 
admissible  under  the  law  without  ideuuflcation 
of  signature  of  consignee.— State  v.  Maguire, 
169  P.  175. 

(I)  Oplnlan  Bvldenoe. 

4=»448(3)  (OalAjpp.)  Where  one  element  iu 
tiieory  of  self-defense  was  that  defendant  be- 
lieved his  life  was  in  danger,  it  was  proper  for 
him  to  testify  whether  he  believed  he  was  in 
danger  of  death  or  great  bodily  barm,  though 
jury  need  not  accept  his  statement — People 
V.  Ah  Wing,  169  P.  402. 

^^469  (Mont.)  In  prosecution  for  crime,  de- 
fense being  insanity  or  uncontrollable  impulse, 
defendant  was  entitled  to  ask  medical  witness 
questions  designed  to  search  his  animus  toward 
defendant— State  v.  Sheldon,  169  P.  37. 

(J)  TestUuoar  of  Accomplice*  aad  Code- 
fen  dan  ts. 

4P=5507(7)  (Okl.Cr.App.)  In  a  prosecution  for  in- 
cest, where  the  daughter  was  over  the  age  of  con> 
sent,  and  voluntarily  united  with  defendant  in 
the  commission  of  the  offense,  she  is  an  "ac- 
complice," and  her  uncorroborated  testimony  is 
insufficient  to  sustain  a  conviction.— Williams  v. 
State,  169  P.  655. 

<&=35I0  (OkLCr.App.)  The  uncorroborated  atate- 
ment  of  an  accomplice,  which  tends  to  connect 
another  with  the  commission  of  a  crime  is  in* 
sufficient  to  support  a  conviction.— Jones  v. 
State,  169  P.  11&. 

«S95II(1)  (OkLCrJlpp.)  In  a  prosecution  for 
incest  testimony  of  defendant's  daughter  as  an 
accomplice  held  sufficiently  corroborated  by  other 
evidence  to  justify  a  conviction.— Williams  v. 
State,  168  P.  655. 

(K)  ConfeaslOM. 

«s>53 1  (8)  (Idaho)  In  trial  for  grand  larceny, 
evidence  neid  to  show  that  defendants'  confes- 
sions were  freely  and  volunUrily  made  before 
tittey  were  admitted  in  evidenced—State  v.  Ho- 
lan.  168  P.  285. 

«3»S35(1)  (Okl.Cr.Aw.)  CkmvietiMi  cannot  be 
had  on  extrajudicial  confessions  of  deftedant 
without  evidence  aliunde  of  corpus  deUcti^Hem- 

ry  V.  State,  169  P.  668. 

^535(2)  (Okl.Cr.A^P-)  Direct    and  positive 

Sroof  of  corpus  delicti  to  corroborate  extraju- 
icial  Gonfesuons  ia  not  indispensable.— Henry 
T.  State,  169  P.  668. 
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or  mt  Fonm«V  TriKt. 

«B»53»(2)  <Kan.)  Testimony  of  defendant,  gir- 
en  on  fonoer  or  aaotber  trial,  may  be  introduced 
in  eridenee  against  him.— State  v.  King,  168  P. 
657. 

(M>  Welvbt  ««d  SaBolener. 

9:^562  (Mont.)  If  evidence  does  not  prove 
commisaion  of  crime  of  which  defendant  ia 
convicted,  it  is  insufficient  to  sastain  verdict, 
even  if  it  tends  to  prove  another  independent 
off»i8e.-r^tate  v.  Kanakaris,  160  P.  42. 
^564(3)  (Mont)  It  ia  competent  to  estab- 
lish both  theft  and  venue  by  circumstantiiJ  evi- 
dence.—State  v.  Woods,  169  P.  39. 

XU.  TRIAI.. 

(A)  Preltmlnarr  Proceedlnca. 

«=9«28(3)  (Idaho)  Permitting  indorsement  of 
name  of  ivitnesB  on  information  on  day  case  was 
called^  for  trial,  keld  not  erroneous,  where  no 
surprise  was  claimed,  and  no  continilance  re- 
quested, and  where  matter  as  to  which  witneea 
testified  occurred  more  than  a  month  after  in- 
foraaatioii  was  filed.-~State  r.  Nolan,  1j9»  P. 

(B)  OowB*  umM  Conduct  of  Trial  In  Gen- 
eral. 

«=»65l(l)  (Cal.)  Under  Pen.  Code,  f  1119, 
provi^^  that,  when  in  the  opinion  of  the 
court  it  IS  proper,  the  jury  may  view  the  prem- 
ises, the  matter  of  viewing  .the  premises  is  en- 
tirely vrithin  the  discretion  of  the  court.— Peo- 
ple T.  Wong  Hing,  169  P.  857. 
*»e55(l)  (Cal.Apj).)  That  court  imnoaed  aen- 
tence  of  life  unpnsonment  for  murder  did  not 
ahow^  prejudice,  as  it  would  be  assumed  that 
it  believed  such  sentence  wa^  deserved.— People 
V.  Ah  Wing,  169  P.  402. 

«=a656(9)  (CalApp.)  Where  district  attor- 
ney croBB-ezamined  a  witness  by  asking  an  im- 
peaching question,  court's  remark  that  it  could 
not  see  any  conflict  in  testimony  as  read  and 
testimony  of  witness  was  not  iinproper  as  ao 
^TOsion^o^  province  of  jury.— People  v.  Ah 

CC)  Reception  of  BTldenoe. 

«=3e70  (Mont.)  Where  Questions  to  defend- 
ant's witness  poorly  calculated  to  elidt  definite 
information  were  unaided  by  offers  of  proof  to 
show  scope  and  value  of  evidence  sought,  re- 
fusal to  require  answers  was  not  erroneous.— 
State  T.  Sheldon,  160  P.  87. 

(D)  Objeetlona   to   BlTldenee,  Motions  to 
atrllco  Ont,  nnd  Bxeeptlona. 

«S9«96(6)  (Mont)  Testimony  received  wiUioat 
objection  is  not  subject  to  exclusion  on  motion 
to  strike.— Stote  v.  Fisher,  169  P.  282. 

(B)  AVKvmentB  and  Condnet  of  Covnsel. 

«=»703  (Gal.)  In  prosecution  of  a  Chinese  for 
murder,  after  statement  in  opening  argument 
that  the  state  expected  to  show  that  a  high- 
binders' war  was  begun  on  the  day  of  the  mur- 
der, in  the  absence  of  showing  of  bad  faith  or 
that  the  statement  wae  made  without  intent  to 
support  it,  there  was  no  misconduct  by  failure 
to  produce  such  evidence.— People  v.  Wong 
Hing,  169  P.  357. 

<3=>706  (CaLApp.)  Where  district  attorney  be- 
lieved that  important  witness  for  defendant  was 
not  telling  the  truth,  he  might  use  every  legal 
means  within  his  power  to  vindicate  his  be- 
lief, and  that  his  examination  was  undaly  pro- 
longed and  unnecessarily  persistent  did  not 
prejudice  defendant— People  v.  Ah  Wing,  169 
P.  402. 

In  trial  for  murder  held,  that  court  could  not 
say  that  district  attorney  was  guilty  of  im- 
proper conduct  in  asking  a  witness  certain 
qnestions,  m  it  n»ut  BMume  that  he  acted  in 


good  faiOi.  believing  that  he  liad  tho  right  to 

ask  such  questions. — ^Id. 

Where  defendant,  a  Chinese  person,  testified 
in  chief  that  he  was  18  years  old,  district  attor- 
ney was  not  guilty  of  Improper  condact  in  aeek- 
ug  to  compel  an'  admission  from  defendant  Uiat 
he  was  twenty-eight  or  in  asking  him  mm  to 
his  identification  papers.— Id. 

9=^730(9)  (Colo.)  In  prosecution  for  oelling 
intoxicating  liquors,  district  attorney's  argu- 
ment that  be  considered  it  strot^est  of  ■evcral 
cases  tried  does  not  constitute  reversible  error, 
where  coart  remarked  that  each  cnae  mast  be 
considered  by  ittelt— MannU  v.  PeoiH«,  16»  P. 
144. 

(F)  ProTlnoo  Of  Court  and  Jwrr  la  0«n- 
cral. 

«=>757(7)  (Mont)  Instruction  that,  if  inry  be- 
lieved witness  had  testified  falsely,  jury  could 
disregard  entire  teatimooy,  except  as  oonobor- 
ated,  was  erroneous  as  contradictory  to  Bev. 
Co^  i  8028,  aabd.  3.— State  t.  Kanakailt,  169 

(GO  Hccesstty,  Reqaialtes,  and  SnAoieney 
of  IiiMtrnctlona. 

^770(2)  (Mont)  Court  having  charged  jnry 
that  state  wae  bound  to  prove  b^ond  reasona- 
ble doubt  every  material  fact  necessary  to  make 
out  offense,  need  not  repeat  role  in  negative 
form  or  apply  it  to  isolated  facts.— State  T. 
Powell,  169  P.  46. 

*=*?78(7)  (Mont.)  In  prosecution  for  mayhem, 
defended  on  ground  of  insani^  or  oncontroUa- 
ble  impulse,  instruction  on  burden  to  preaemt 
issue  of  insanity  and  to  furnish  evidence  suffi- 
cient to  raise  reasonable  doubt  on  subject  which 
used  word  "guilt"  instead  of  word  'Inaanity" 
was  justifiable.— State  v.  Sheldon,  169  P.  37. 
^7^2(1)  (GaLApp.)  Instruction  that  jury 
were  bound  to  administer  Judgment  accoraing 
to  the  law  and  the  evidence,  and  should  not 
act  by  reason  of  their  sympathiea  or  sentiment 
A^^not^bjectionable.— People  t.  Bojorquez, 

laiO,  I  0881,  where  trial  court  by  instroction 
called  jury's  attention  to  defendant's  failure  to 
testify  in  his  own  behalf  over  his  obiectimk,  con- 
viction cannot  be  Bustained—U^Lau^bi  v. 
Stote,  169  P.  657, 

4^789(4)  (Wash.)  Instruction  that  to  convict 
of  false  pretenses  state  must  prove  beyond  a 
reasonable  doubt;  etc.,  held  not  objectionable.— 
State  V.  Pettviel,  169  P.  977. 
^789(18)  (Idaho)  Court  may  properly  refuse 
to  mstruct  acquittal,  unless  particular  isolated 
fact  is  proven  beyond  reasonable  doubt;  proper 
instruction  being  that  such  doubt  must  arise  if 
at  all  from  all  facts  in  evidence  when  consider- 
ed together.- State  v.  Nolan,  169  P.  295. 
4^800(2)  (GaL)  In  prosecution  for  murder, 
where  the  court  instructed  on  accessories,  it 
was  not  error  to  fail  to  define  the  term  "aiding 
and  abetting,"  which  are  commonplace  words, 
especially  in  the  absence  of  a  request— People 
V.  Wong  Hing,  169  P.  357. 
*=>8ri(6)  (CaLApp.)  Instruction   that  Jury 
should  not  be  guided  by  consequences  of  their 
verdict  held  not   objectionable,  as  directing 
jury's  attention  to  testimony  ol!  defendant,  or 
directing  that  it  be  viewed  with  caution.— Peo- 
ple V.  Bojorques,  169  P.  922. 
^814(3)    ^ont)   Instruction  postuhiting 
facta  not  shown  by  evidence  and  authorizing  in- 
definite and  misleading  inferences  was  properly 
refused.— Stote  v.  Sheldon,  160  P.  37. 
«=}8I4(1S)  (Mont)  Where  it  appeared  that 
parties  had  separated  after  pre^oos  quarrel, 
requested  charge  on  burden  of  proving  which 
one  was  aggressor  held  properly  refused.— 
State  T.  Powell,  169  P.  46. 
^815(6)  (Cal.App.)  In  prosecution  for  em- 
beiuement,  vhereln  defenwnt  testifi^  that  1m 
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had  formed  faiteot  to  iteAI  hovM  and  tlx  !>•• 
fore  he  hired  it,  inetruetloDB  diatiiisaiahing  be- 
tween larcenj  and  embenlement  AeM  not  ob- 
jecti<Hiable,  as  isiUHriiiR  raoh  deften^— Fw^e 
T.  Bojorqaex.  169  P.  922. 

«=»825(1)  (Hout)  Where  court  correctly 
charged  jury  in  terms  of  Btatate,  accused,  if  de- 
airing  farther  ampUficatioii,  waa  bound  to  re- 
joest^aivropriate  charges.— State  t.  Powell,  169 

«s»825(3)  (Idaho)  Without  request  by  defend- 
ant for  mBtmctloD  defining  clrcumstajitial  evi- 
dence, given  instruction  cannot  be  attacked  be- 
cause not  including  such  definition  where  so  far 
it  aoes  it  correctly  states  law  applicable  to 
facts  In  eTidence.--State  r.  Nolan.  169  P.  296. 
4Bs>B29(l)  (OalJlpp.)  Refusal  of  requested  in- 
stroctions  given  hi  effect  in  instructioos  read 
to  Jury  waa  not  ernuieoui^FM^e  v.  Byler, 
169  F.  481. 

«=>829(1)  (CaLApp.)  Striking  ont  of  parts 
of  defendant's  requested  instruction  was  not 
error,  wbere  court  in  a  previous  instruction 
had  snbatantlany  given  the  matter  etrlAen.— 
People  V.  Bojorqaez,  169  P.  922. 
«S3>829(1)  ddaho)  Error  cannot  be  predicated 
on  refusal  of  instructions  when  such  instruc- 
tions are  .ivm  by  court  in  different  form,  but 
snbstantiaUy  a«  reqnested^-8tat»  t.  NoUn,  109 
P.  290. 

«s»829(l)  (Mont.)  Instruction  fairly  covered 
elsewhere  in  (Aarge  so  far  as  proper  to  be  given 
need  not  be  given  when  offered.--State  v.  Shel- 
don, 169  P.  37. 

^»829(1)  (Mont)  Befusal  of  instructionB  cov- 
ered bj  those  Kinn  la  noft  error.— State  v.  Fish- 
er, lee  p.  282. 

«s»830  (CalApp.)  Bequested  instmctions  which 
were  not  statements  of  law  were  properly  r«- 
jused.— People  v.  Byler,  169  P.  431. 

WTTT   MOTIONS  FOR  NEW  TRIAL 
AND  IN  ARREST. 

^»925'/2  (Wash.)  That  during  intermissiong 
permitted  by  court,  and  noon  recess,  woman 
Juror  was  permitted  to  retire  to  judge's  cham- 
bers, held  not  to  warrant  new  trial— State  v. 
Harris,  169  P.  971. 

<e=9935(l)  (Idaho)  When  the  circumstances 
upon  which  a  verdict  is  based  can  be  as  rea- 
sonably explained  upon  some  other  faypotheais 
than  that  of  guilt,  or  are  as  consistent  with 
hla  innocence  as  bis  guilt,  a  new  trial  should 
be  granted.— State  v.  Lumpkin,  169  P.  939. 
«s»938(l>  (Idaho)  A  new  trial  will  be  grant- 
ed for  newly  dttscovered  evidence,  even  though 
such  evidence  is  cumulative,  if  it  is  of  so  con- 
trolling a  character  as  to  probably  change  the 
verdict.— State  v.  Lumpkin,  169  P.  939. 
«=>938(3)  (CaLApp.)  In  trial  for  murder,  where 
there  was  no  attempt  made  to  prove  defendant's 
insanity,  though  his  counsel's  questions  sug- 
gested be  was  weak-minded,  evidence  tending  to 
establish  his  insanity  was  not  newly  discovered 
evidence-— People  v.  Taminago.  109  P.  696. 
^3941(2)  (Idaho)  Evidence  of  new  facts,  not 
brought  out  Dpon  the  trial,  are  not  merely  cu- 
miilaUve.-State  T.  Lumpkin,  169  P.  939. 
«=»942(1)  (Idaho)  Evidence  bearing  directly 
upon  the  main  fact  at  issue  is  not  merely  im- 
peaching* though  its  effect  may  also  be  to  im- 
peach a  wltnesi  for  the  statfe—State  v.  Lump- 
kin, 169  P.  939. 

«=3945(1)  (Idaho)  Where  the  e^dence  is  not 
merely  cumulative,  and  Is  such  as  to  render  a 
different  verdict  reasonably  probable,  a  new 
trial  should  be  granted.— State  t.  Lumpkin,  169 
P.  939. 

Where  the  weight  and  effect  ot  newly  dia* 
covered  evidence  might  reasonably  residt  In 


a  dlfferant  verdict,  the  movant  would  be  enti- 
tled to  a  new  trial.— Id. 
«s»958(l)  (Idaho)  Affldarits  setting  out  new- 
ly discovered  evidence  which  might  reasonably 
result  in  a  different  verdict  are  sufficient  t» 
entitle  appellant  to  a  new  trial. — State  T. 
Lumpkin,  169  P.  939. 

«=»939  {Cal.App.)  The  matter  of  allowing  a 
continuance  of  proceedings  for  new  trial  rests 
in  tbe  discretion  of  Uie  trial  judge.— People  v. 
Brennan,  169  P.  239. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARL 

<A}  Forai   of  Remedr,  Jnrtadletion,  antt 
Rlvht  of  Review. 

«s>l023(8)  adaho)  Under  Rev.  Codes,  J  8042. 
as  amended  by  Sess.  Ijiwa  1915,  c,  IpO,  and 
section  8048,  regulating  appeals  in  criminal 
cases,  no  appeal  lies  from  refusal  to  set  aside 
indictment  and  overruling  of  demurrer,  but  they 
can  be  renewed  only  on  appeal  from  final  judg- 
ment—State V.  Maguire,  1^19  P.  175. 

(B)  PreseMtatloB  mDd  Reaervaflon  la  IjOW- 
•r  Ce>rt  of  QrouBda  of  Review. 

4t^I038(l)  (Colo.)  An  alleged  erroneous  in- 
stmction  cannot  be  reviewed,  where  no  objec- 
tion waa  made  or  exception  taken.— Ifanioli  v. 
People,  169  P.  144. 

4=9104^  (CaLApp.)  On  appeal  from  ctmvictitw 
ot  murder,  claim  of  error  in  pronouncing  judg- 
ment without  having  defendant's  sanity  passra 
upon  by  jury  held  not  reviewable,  where  there 
was  no  action  or  order  in  court  below  involving 
such  question.— People  v.  Taminago,  169  P.  690. 
«»I94S  (Idaho)  Where  exceptions  prorvided 
for  in  Bev.  Codes,  |  7942,  are  not  ta^en  and 
saved  when  order  complained  of  is  made,  ob- 
jections are  waived.— State  v.  Maguire,  169  P* 
176. 

(O)  ProoeedlBK*  TrBnafer   of  C*vae, 

and  Bfleot  Thereof. 

«=>I070  (OkLCrApp.)  Where  a  plaintiff  in  er* 
ror  died  pending  determination  of  nil  appeal,  the 
cause  will  be  abated.— Beed  T.  State,  169  P. 

1133. 

(D)  Record  mmA  Pvoceedlace  Hot  In  B«e- 
ovd. 

«s»IOB6(18)  «OU.Cr.App.>  Where  appeal  is  tak- 
en from  allied  judgment  of  conviction,  and 
transcript  of  record  or  case-made  contains  no 
copy  of  judgment  of  trial  court.  Criminal  Court 
of  Appeals  does  not  acquire  juriadiction,  and 
tbe  appeal  wiU  be  dismissed.— Haxjoe  State, 
169  P.  669. 

®=3|086(14)  (Cal.App.)  Defendant  in  a  crimi- 
nal case,  even  if  entiUed  to  an  instruction  de- 
fining the  purpose  of  impeaching  testimony, 
could  not  complain  of  its  absence  where  the 
record  failed  to  show  that  he  asked  the  court 
to  give  any  instmctions.- People  v.  CoUIna,  109 

<^  1 086(14)  (Idaho)  To  procure  review  of 
court's  order  refusing  to  set  aside  iidictment  or 
information,  or  overruling  demurrer,  exception 
thereto  must  be  saved  in  record.— State  v.  Ma- 
guire, 169  P.  175. 

Where  exceptions  provided  for  in  Bev.  (Todes, 
1  7942,  are  not  properly  presented  in  record  by 
bill  of  exceptions,  objections  are  waived.— Id. 
9=>II25  (Idaho)  Trial  court's  overruling  of  a 
motion  for  arrsat  of  Judgment  cannot  be  con- 
sidered, where  no  waeh  motion  and  order  has 
been  incorporated  In  record.— State  t.  Maguire, 
169  P.  176. 

(H)  AMl«Baieat  of  Rnon  maA  Bitefto. 

«a»l  I39C2)  (Idaho)  Becord  on  appeal  contain- 
ing reporter's  transcript  does  not  present  qnes- 
tiott  of  insufflciencT  of  erldenee  to  support  ver- 
dict^ tndesB  appellant  in  his  brief  points  out 
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|uirticulara  in  which  evidence  Is  alleged  to  be 

insufficient,  as  required  by  Bev.  CodeB,  S  80^, 
as  amended  by  Seas.  Laws  1915,  c  160. — State 
V.  Maguire,  168  P.  175. 

<=9|I30(2)  (Okl.Gr.App.)  Brief  must  specifical- 
ly point  out  error  and  support  same  by  argu- 
ment and  citation  of  authon^.— Blanch  t*  State, 

168  P.  1130. 

«=3>M30(3)  (CaLApp.)  Brief  oaUin«  attention 
to  cross-ezamiQation  of  defendant,  and  to  the 
objections  thereto  contained  on  "pages  53/' 
etc.,  mentioning  consecutively  the  pages  to  78, 
indusire,  was  not  sufficient  to  require  consid- 
eration.—People  T.  Bojorqaev,  lOtt  P.  922. 

(Q)  Bevlew. 

4=s»ll34(3)  (Alont)  Appellate  conrt  cannot  re- 
view imposition  of  penalty  where  authorized 
by  statute.— State  v.  Fisher,  168  P.  282. 

137(5)  (CaLApp.)  Defendant,  having  in- 
vited proof  as  to  whether  be  bad  been  previ- 
uualy  convicted  of  felony,  bad  no  cause  for 
comiilaint  of  question  by  district  attorney  as 
to  a  former  conviction.— People  T.  Bojorquex, 
168  P.  822. 

1 137(5)  (Wash.)  In  prosecution  for  assault 
with  plea  of  inuanity  based  ui>oq  information  of 
assault  apon  defendant's  daughter,  question  b^ 
her  counsel  htM  not  to  invite  inadmissible  evi- 
dence as  to  truth  of  information. — iState  'v.  Al- 
butt,  168  P.  584. 

4=3)153(4)  (Idaho)  I>iscretioD  of  court  in  per- 
mitting counsel  for  state  to  ask  leading  ques- 
tions of  wibiesses,  aside  from  cases  provided 
for  by  statute,  ia  not  reversible  error  in  ab- 
sence of  abuse  thereof.— State  v.  Nolan,  160 
P.  295. 

«»I159(2)  (CaLApp.)  On  convlctiw  for  em- 
beszlement,  jury's  finding  on  suffldoit  «videnee 
Is  conclusive.— People  v.  Bojorquez,  189  P.  922. 
«S3|I59(^)  <N.M.)  Conviction  on  substantial 
evideuce  will  not  be  disturbed. — State  v.  Cros- 
by, 168  P.  303. 

^  1 1 59(2)  (Okl.Cr.App.)  A  conviction  will  not 
be  disturbed  on  app^,  where  there  are  facts 
tending  reasonably  to  support  jury's  conclusions 
and  court's  judgment  unless  aubstantial  error 
is  disclosed  by  the  proceedings.- McDaniel  v. 
State,  169  P.  1128. 

1^1159(6)  (Mont)  Where  circumstantial  evi- 
dence was  inconsistent  with  any  other  rational 
hypothesis  than  guilt,  held,  conviction  will  be 
affirmed  where  only  objection  was  that  verdict 
is  contrary  to  evidence.— State  v.  Woods,  169  P. 
89. 

169(1)  (Okl.Cr.App.)  Admission  of  testi- 
mony which,  in  light  of  aubsequent  trial  develop- 
ments, indicates  conclusively  that  no  injury  did 
or  could  have  resulted  is  not  ground  for  re- 
versal of  a  judgment— Blanck  t.  State,  189  P. 
1130. 

^1199(1)  (Wash.)  On  a  trial  for  larceny,  the 
admission  of  evidence  that  the  prosecuting  wit- 
ness had  been  sick  and  in  bed  a  long  time  prior 
to  the  trial  was  not  prejudicial  error.— State  T. 
HatupiD,  lOd  P.  966. 

169^5)  (Wash.)  In  prosecution  for  assault 
defended  on  ground  of  insanity  induced  by  in- 
formation of  assault  upon  defendant's  daughter, 
error  in  admitting  state's  evidence  as  to  truth 
or  falsity  of  information  fteZd  not  cared  by 
charge.— State  v.  Albutt,  168  P.  584. 

Ordinarily  an  error  in  admissiou  of  evidence 
is  reme<)ied  by  an  instruction  directing  the  jury 
to  disregard  it,  but  when  the  effect  is  doubtful 
the  issue  should  be  determined  in  favor  of  de- 
feudant.— Id. 

«=>lt70(l)  (CalApp.)  Where  defendant's  coun- 
sel sought  to  show  by  interpreter  that  by  ex- 
pression "angry"  witness  had  used  Chinese 
word  indicating  an  appearance  of  the  face, 
court's  exclusion  of  explanation  was  harmless 
where  it  clearly  appeared  that  expression  had 
such  meaning.— People  t.  Ah  Wing,  160  P.  402. 


^1 17(K1)  (Kan.)  It  Is  net  reversible  error  to 
exclude  previous  explanation  prior  contradic- 
tory statements  wlien  that  explanatian  is  mat 
contradietorr  to  or  ineonaiatent  wltii  the  wit- 
ness' evidence  on  trial—State  t.  BSag,  169  P. 
567. 

f79(l)  Ofont)  Whdre  answer  was  proble- 
matical, fljid  matter  ww  not  pressed,  exdtt- 
sion  of  question  to  phyaiduk  testifying  as  to 
cause  of  death  as  to  whether  deceaaed  was 

suffering  from  nephritis  JteU  not  prejudidaL 
-State  V.  lusher,  169  P.  282. 

Exclusion  of  evidence  as  to  whether  deceas- 
ed at  time  he  Identified  one  of  defendants  aa 
his  assailant  was  under  influence  of  drugs  heU 
harmless.— Id. 

«=»ri70(l)  (Okl.Cr.App.)  Exclusion  of  testi- 
mony whicb,  in  ]igbt  of  subsequent  trial  devel- 
opment^ Indicates  conclusively  that  no  injury 
did  or  could  have  resulted  is  not  Round  for 

reversal  of  a  jadgment- Blanck  v.  State,  168 
P.  1130. 

«»l  170(2)  (Oal.AppO  Error  in  excludinc  de- 
fendant's statement  as  to  his  belief  that  hfa  Ufe 
was  in  danger  was  cored  where  question  was 
fully  covered  by  other  queatioua  and  anawera. — 
People  V.  Ah  Wing,  IW  P.  .402. 
9=^1170(4),  (Mont)  Exclusion  of  question, 
though  erroneous,  was  not  prejudicial,  where 
witness  was  later  recalled  and  allowed  to  an- 
swer it— State  V.  Powell,  1^  P.  46. 
^1 1701/2(5)  (CaL)  In  prosecution  of  a  Chi- 
nese for  mnrder,  though  it  was  improper  to  osk 
accused  on  cross-examination  bow  long  he  had 
belonged  to  a  toug  or  society  of  highbinders 
when  on  objection  he  was  then  asked  now  lone 
he  had  belonged  to  "that  tong,"  which  evidence 
did  not  show  was  a  society  of  highbinders,  the 
error  was  liarmless,  especially  where  no  re- 

Suest  was  made  that  thejai^7  be  admonished  to 
isregard  it.— People  v.  Wong  Hing,  168  P.  857. 
1701/^(5)  (CaLApp.)  Where  matters  as  to 
which  an  important  witness  for  defendant  was 
interrogated  and  which  might  not  have  been 
within  proper  range  of  crosa-examination  were 
clearly  established  by  other  witnesses,  the 
cross-examination  furnished  no  just  ground  for 
complaint— People  v.  Ah  Wing,  169  P.  402. 

1701/2(5)  (Mont)  In  prosecution  for 
crime,  defended  on  ground  of  insanity  or  un- 
controllable impulse,  error  ia  tuataining  ob- 
jections to  defendant's  quesUona  designed  to 
search  animus  of  medical  witness  toward  him 
helfi  harmless.— SUte  v.  Sheldon,  168  P.  37. 
«=>ll7Q!/2j5)  (Okl.Cr.AppO  Error  in  refnatas 
cross-examination  was  cured  by  ^aintifl  in  er- 
ror placing  witnesa  on  stand  in  hia  own  belialf, 
such  wibiess  then  testifying  fully  and  favor- 
ably.—Blanck  V.  State,  1«9  P.  1130. 
«sall72(l)  (Idaho)  Instruction  that  no  juror 
from  mere  pride  of  opinion  should  refuse  to 
agree,  but  uiat  jury  should  examine  any  dif- 
ference of  opinion  fairly  and  harmonise  if  pos- 
sible, white  subject  to  criticism  ia  not  ground 
for  reversal  when  given  after  jurr  nil  to 
agree.— State  v.  Nolan,  169  P.  295. 

On  trial  for  grand  larceny,  instraction  on 
reasonable  doubt,  though  containing  nnneces- 
sarj  matter,  held  not  prejudicial  to  dvfeodaut. 

iS=>lt72(6)  (CaLApp.)  Where  there  was  some 
testimony  as  to  defendant's  sobriety,  an  instruc- 
tion upon  intoxication  as  being  no  defense  to 
the  commission  of  crime,  though  not  called  for, 
was  harmless.- People  v.  Bojorqnez,  169  P.  922. 
^=>l  172(7)  (Mont)  Defendant  cannot  com- 
plain that  court  imposed  on  prosecution  burden 
to  prove  both  offenses  charged  by  information 
In  order  to  establish  one  of  them.— Stata  t* 
Kanakaris,  160  P.  42. 

(B)  Determination  an4  Dlaposltlan  aC 
Caaaa. 

«=»1182  (OkLCr.App.)  Where  no  appear- 
ance ia  OAdfl  bj  oonnael  rapresoitinc  plaintiff 
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io  error,  and  no  briefs  ore  filed,  and  there  is 
no  error  apparent  on  the  face  of  the  record, 
the  judgment  will  be  affirmed. — Osborne  T. 
State,  im  P.  270. 

<8=>tlB2  (Or.)  Contention  that  conviction  should 
be  affirmed,  becaoae  defendant's  counsel  moved 
for  directed  verdict  instead  of  verdict  of  not 

Silty,  is  vithout  merit. — City  of  Astoria  v. 
alone,  168  P.  748. 
«s»N8S[4)  (CaLApp.)  In  a  trial  for  murder 
held,  in  view  of  Const,  art.  6,  i  4^,  and  the 
weight  of  the  evidence,  that  any  errors  in  the 
rulings  upon  testimony  were  no  gronnds  for 
reversal.— People  v.  Ah  Wing,  168  P.  402. 

186(4)  (Cal.App.)  Instruction  as  to  cred- 
ibility of  defendant's  testimony  in  view  of  Const, 
art.  6,  t  4%,  held  not  prejudicial.— People  v. 
Bojorquez,  IttiB  P.  922. 

«S3>I  186(4)  (Mont.)  Supreme  Oourt  does  not 
reverse  judjtment  of  conviction  for  felony  for 
mere  technical  irregularities  which  could  not 
affect  injuriously  any  substantial  rights  of  ac- 
cused.—State  T.  Kanakaris,  169  P.  42. 
^9|I88  (CaLApp.)  Reversal  of  order  errone- 
ously grantinK  new  trial  will  be  with  direction 
for^dgment  on  verdtct.— People  v.  Cavala.  168 

^'  CROPS. 

See  Landlord  and  Tenant,  (&=>3S1. 

CROSS-COMPLAINT. 

See  Qaleting  Title,  «=938. 

CROSS-DEMANDS. 

See  Set-Off  and  Counterclaim,  «=>41. 

CROSS-EXAMINATION. 

See  Criminal  Law,  «s»489;  Evidence,  «s»66S; 
WitneMes.  ^276. 

CUMUUTIVE  EVIDENCE. 

See  Criminal  Law,  «b>941. 

CUSTODY. 

See  DivoKw,  •s3»3&-ail. 

CUSTOMER. 

See  Negligence,  «a»32. 

CUSTOMS  AND  USAGES. 

See  Common  Iaw;  Evidence,  4=3»111. 

^»I5(1)  (Cal.)  The  ordinary  meaning  of 
words  relating  to  a  basinesa  cannot  be  chang- 
ed, except  by  proof  of  general  usage  by  those 
engaged  ia  the  particniar  trade,  or  by  proof 
that  tba  parties  to  a  contract  used  it  in  the 
■pedal  sense  contended  for.— Shean  v.  Weeks, 
169  P.  231. 

DAMAGES. 

See  Animals,  4=>100;  Chattel  Mortgages,  9=3 
176;  Costs.  «»260,  268;  Covenants, 
125 ;  Drains,  €=>57;  Eminent  Domain,  9=3 
148.271,288;  Fraud,  «s»58;  Highways,  «=> 
160;  Insurance,  «=afil4;  Landlord  and  Ten- 
ant, «S3154,  318;  Libel  and  Slander,  «=»89; 
Malicious  Prosecution.  <S=36S ;  Nuisance,  ®=3 
60;  Release,  9»17;  Sales,  «S3384,  406-418; 
Sheriffs  and  Constables,  9=>138,  139 ;  Trover 
and  Conversion,  9^47. 

m.  GROUKDS  AND  SUBJECTS  OF 
COMPEKSATOBT  DAMAGES. 

(A)    Direct    or    Remote    Contingent,  or 
Pr«MpeetlTe,  Conveqncneeji  or  Loaaea. 

^s»48  (Kan.J  Where  constable  malting  a  forci- 
me  and  malicious  levy  inflicted  no  wound  or  1 


broiae  Upon  plaintiff,  but  hia  coi^uct  resulted 
in  a  miscarriage  accompanied  with  severe  pain, 
such  result  could  not  be  classed  as  mental  as 
distinguished  from  physical  suffering.— "Fown- 
send  V.  Seefeld,  169  F.  11S7. 

(B)  Aw'A'VAtlon,  HltlarntloB,  muA  Rednv* 
tlon  of  Iioas. 


(C)  merest.  Ooste.  asd  'Bxpeaaea  of  Utl- 
yntloB. 

^=>86  (Kan.)  Damages  for  breach  of  dty's 
contract  with  street  lighting  company  do  not 
begin  to  beer  interest  until  judgment  against 
the  city.—Welsbadi  Street  Lighting  Co.  v.  City 
of  Wichita.  169  P.  198. 

V.  EXEBCPLAKT  DAMAGES. 

«=s87(l)  (Okl.)  Under  Rev.  Laws  1910.  8 
2851,  exemplary  damages  are  imposed  on  theory 
of  punishment,  and  as  a  restraint  to  the  trans- 
eresBor.— Jones  Leather  Co.  v.  Woodv,  169  P. 
878. 

«S=>9I(1)  (Okl.)  Under  Rev.  Laws  1910,  8 
2851,  exemplary  damages  are  allowed  only  in 
cases  where  malice,  fraud,  oppression,  or  croes 
negligence  enter  into  the  cause  of  action.— Jones 
Leather  Co.  v.  Woody,  169  P.  87a 

Vra.  PUADINO,  EVIDENCE,  AHD 
A8SESIMBNT. 

(B)  EtTldcnoc. 

^=>)78  (Wash.)  In  action  for  injury  when 
struck  by  jitney  bus,  evidence  of  particular  nerv- 
ousness taking  form  of  fear  of  automobiles 
was  admissible  on  auestion  of  damages. — Rediok 
V.  Peterson,  169  P.  804. 

^3l8l  (Okl.)  In  action  for  actual  and  exem- 
plary damagea  evidence  of  financial  condition  of 
defendant  ia  competent  to  enable  jury  to  deter- 
mine amount  of  exemplary  damageB.-^mith  v. 
Antry,  169  P.  623. 

(C)  ProeeedlnaK  for  AMonment. 

«s>208a)  (Wash.)  While    the    assessment  of 

damages  is  for  the  jury,  it  is  the  duty  of  the 
court  to  take  the  case  from  the  jury  when  there 
is  no  evidence  upon  which  such  a  aetermluation 
can  legally  re8t.--Inglis  v.  Morton,  i69  P.  962. 
^13210(2)  (Okl.)  In  a  personal  injury  auit, 
where  there  was  some  evidence  from  wbjch  ju- 
ry assisted  by  their  own  knowledge  might  fairly 
assess  damages  for  decreased  eamii^  capacity, 
it  is  not  error  to  instruct  that  they  might  con- 
sider such  matter  in  assessinr  umages.— Ft. 
Smith  &  W.  R.  Co.  v.  Moore,  169  P.  904. 

DEADLY  WEAPONS. 

See  Aasault  and  Battery,  «s>66. 

DEATH. 

See  Abatement  and  Revival,  4=»69;  Appeal 
and  Error,  «S3105S;  Evidence,  ^126*MaB- 
ter  and  Servant,  «=9388. 

ZZ.  AOTZOKS  FOK  CAUSING  DEATH. 
(A>  Rlvht  of  Aetlon  and  Defense*. 

^=>  1 1  (Cal.App.)  Bight  of  action  for  death  giv- 
en heirs  or  representatives  by  Code  Civ.  Proc. 
§  377,  is  new  right  of  action,  and  they  do  not 
merely  succeed  to  the  right  of  action  which 
deceased  had  in  his  lifetime. — Marks  v.  Keis- 
singer,  168  P.  243. 

^=9 1 7  (CaLApp.)  Where  deceased  would  not 
have  died  when  he  did  but  for  cerebral  men- 
ingitis from  injury  inflicted  by  defendant,  such 
meningitis  held  a  concurring  proximate  cause, 
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for  which  defeodant  wai  UaUe,  tiiouh  pnea* 
monia  was  aiso  a  concarrinc  eiuiie.^Carki  t. 

ReiBsInger,  169  P.  243. 

«»2I  (CaLApp.)  An  action  for  death  is  not 
barred  by  deceased's  failure  in  bis  lifetime  to 
biiog  an  actiini  for  the  injnriea  caodac  the 
demai.-Harfcs  v.  ReiaslnKeF.  169  P.  24S. 

(B)  JorlMdietlon,  Tcnae,  untk  Umllatlona. 

«=>39  (CaI.App.)  limitation  of  one  year  (Code 
Civ.  Proc  i  340,  subd.  3)  held  not  to  ran 
against  action  for  death  until  the  death. — 
Marks  v,  Beisainter,  169  P.  243. 

(D)  FlcaiAlBv  and  Bvldeme*. 

«s»50  (Okl.)  Under  Rev.  Laws  1910.  H  5281. 
G282,  permitting  action  for  damages  for  wrong:- 
fal  death  by  widow  or  next  of  kin  where  there 
is  no  representative  it  is  necessary  to  plead  and 
prove  that  no  representative  is  or  has  been  ap- 
pointed.— Sasden  v.  GUcago,  B.  I.  ft  P.  Co., 
l«rp.  891. 

DEBTOR  AND  CREDITOR. 

See  Aaslgnments  for  Benefit  of  Creditor*; 

Btnkrnptcr;  Creditors'  Suit;  E^auduleot 
Craveyancec 

DECEDENTS. 

See  ExecQtora  and  Adminiatratonu 

DECEIT. 

See  rraod. 

DECLARATIONS. 

See  Criminal  La:w,  «S9418;  XMdenee,  ^271. 

DEDICATION. 

I.  NATURE  AMD  REQUISITES. 

^9 1 5  (Utah)  Dedication  may  l>e  express  or 
implied,  bnt  the  intention  to  dedicate  must  ex- 
ist.—William  J.  Lemp  Brewing  Co.  V.  P.  J. 
Moran,  Inc..  169  P.  459. 
«Bg»20@)  (Cal.App.)  Dedication  of  highway  Is 
implied  for  known  use  without  permusfon  or 
objection  for  period  barring  action. — Sherwood 
y.  Ahart,  169  P.  240. 

^=»29  (Ut^)  Deed  by  landowner  to  a  city  of 
land  for  alley  when  not  accepted  is  a  mere  rev- 
ocable offer,  though  recorded.— William  J.  Lemp 
Brewing  Co.  v.  P.  J.  Moran,  Inc.,  169  P.  459. 

Purchaser  of  land  abutting  atrip  deeded  by 
his  grantor  to  city  for  alley  takes  with  notice 
that  if  not  accepted  within  reasonable  time  bis 
grantor  may  revoke.— -Id. 

Where  purchaser  from  original  owner  took 
after  deed  to  city  of  land  for  alley  which  was 
never  accepted,  and  the  grantor  In  another 
conveyance  granted  the  etnp,  and  the  grantee 
procured  judgment  quieting  title,  the  first  pur- 
chaser could  not  assert  that  the  strip  was  an 
alleyway. — Id. 

^a3l  (Utah)  To  constitute  dedication  there 
must  be  some  form  of  acceptance.- WUUam  J. 
Lemp  Brewing  Ca  t.  P.  J.  Moran,  Inc.,  169  P. 

459. 

Purchaser  of  land  abutting  strip  deeded  to 
city  takes  with  notice  tiiat  ue  offer  so  made 
by  his  grantor  to  the  ci^  was  Qontlngent  on 
acceptance. — ^Id. 

€=»34  (Utah)  Acceptance  must  be  In  a  reasiUi- 
able  time.— William  J.  Lemp  Brewiiv  Co.  t. 
P.  J.  Moran.  Inc..  169  P.  469. 
<8=>44  (Cal.App.)  Evidence  of  use  of  road  as 
^hway  held  sufficient  to  support  a  finding  of 
^^ca^m  to  pvblia— Sherwood  v.  Ahart.  169 
P.  240. 

n.  OPERATION  AND  EFFECT. 

«s>63^)  (Or.)  Where  a  street  was  dedicated  90 
feet  wid^  the  fact  that  tba  eitj  used  bnt  70 


feet  of  tbe  widdi  wUdi  it  Improved,  and  tbat 
property  ownere  improved  their  lots  on  tbe  basb 
of  a  70-foot  streeL  did  not  estop  the  dtf  te 
claim  the  full  width  of  the  street— Ci^  ttt  En- 
gene  V.  Oarrett.  169  P.  649. 

DEEDS. 

See  Cov^nts;  Evidence,  «sb88S-^  ;  Fnsd^ 
ulent  Conveyances ;  MliieB  and  Uinerals,  4^ 
64 ;  Mortgages ;  Taxaticm,  ^»752,  773. 

t.  REaniaiTEs  and  vauditt. 

(A)  Nstnr*  mmA  B««entlala  of  CoMTeru*. 
M  la  Oenemtl. 

«»f7(l)  (OU.)  The  complete  satisfactitHi  and 
discbarge  of  an  antecedent  debt  is  a  valu^Ie 
consideration  for  the  conveyance  of  real  estate. 
-Noe  V.  Smith.  169  P.  IIOS. 

IT.  PLEADING  AND  EVIDENCE. 

«»203  (CaL)  Where  fraud  was  daimed.  it 
was  not  error  to  e«dude  evidence  to  show  that 
one  of  the  defendants,  a  son  of  the  grantor,  had 
typewritten  the  deed.-WoU  v.  GaU,  IW  P.  1017. 

«E32II(4)  (CaU  Evidence  held  sufficient  to 
support  a  finding  that  a  deed  waa  executed  and 
delivered  without  fraud  or  undue  influence  b; 
plaintiffs*  ancestor  to  defendants.— Wolf  v.  Qall 
168  P.  1017. 

DEFAMATION. 

See  Ubel  and  Slandw. 

DEFAULT. 

See  Appeal  and  Emxc,  «s»127,  967:  Interest. 
<^13;  Judgment,  «=^101-lo5;  Joatices  U 
the  Peoe^  ^122,  147;  Mortgagei,  *»40l. 

DELEGATION  OF  POWER. 

See  Constitutional  Law.  «s»68. 

DELIVERY. 

See  Escrows :  Frauds,  Statute  of,  «=00;  Man- 
gages,  ^70;  Balee^  ta-T^lB^,  201. 


DEMAND. 

See  Master  and  Servant.  «bb>398;  Uunicipal 
Corporations,    «s>633;    B^evln,  «e3U; 


DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Low.  ^»404. 

DEMURRER. 

See  Pleading,  «s»193-218. 

DENTISTS. 

See  Physicians  and  Surgeooa,  ^»18. 

DEPARTURE. 

Sea  Fleodiu,  ^>180. 

DEPENDENT. 

See  Master  and  Servant,  «»405. 

DEPOSITARIES. 

See  Bocrova. 

DEPOSITS. 

See  Banks  and  Banking,  ^UT-15& 
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DESCENT  AND  DISTRIBUTION. 

See  BxecQton  aod  Admislstraton;  Indians, 
«s>18;  FerpetidtleB;  TautioD,  «s»861-900; 

wnis. 

I.  NATUBB  AXD  OOOBSB  IH  GEH- 
XRAXi. 

^3s»8  (Oolo.)  A  widow's  allowance  ia  not  an 
interest  in  dw  estate  and  does  not  pass  br  de- 
scent— Ororer  t.  Glover,  169  F.  578. 

DESCRIPTION. 

See  Boundaries,  4s3l4 ;  Chattel  Mortgages) 
01;  Bridence,  «s»460,  461;  False  Pret«iMs, 
^29;  Frauds,  Statute  of,  «=»111;  Insur- 
ance, 4=»168,  166;  Sales,  «=>68;  Taxation, 

DESERTION. 

See  Divorce.  «=3>87,  133. 

.  DIRECTING  VERDICT. 

See  Aroeal  and  Errnr,  <s»927. 

DISBARMENT. 

See  Attorney  and  dient,  «=»44, 

DISCHARGE. 

See  Bills  and  Notes,  0»437 ;  LaQdlord  and 
Tenant,  «=>199%  ;  Principal  end  Suret;,  «s» 
100-117;  Release. 

DISCRETION  OF  COURT. 

See  ijipeel  and  Error,  «»956-D79;  Criminal 
Lav*  «»1187-11S8;  Judgment  «=s»139; 
New  ^Mal.  «=>6;  Recovers,  «3>l74. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  4s»781-786;  Injunction, 
«=9m;  Pleading,  «»218;  Trial,  «s>410. 

n.  nrvoLiTNTAiiT. 

«=»60(2)  (Cal.App.)  Within  Code  Civ.  Proc. 
i  683,  as  to  dismissal  for  failure  to  bring  to 
trial,  the  trial  is  the  bearing  and  determinatioD 
of  the  issnes  of  fact,  and  a  bearing  on  demur- 
rer is  not  a  trial.— Perrtn  v.  MiUer,  169  P. 
426. 

«960(2)  fOaLApp.)  Under  Code  GIr.  Proc.  S 
683,  a  plaintiff  performed  bis  full  duty  when  he 
cBUEcd  a  case  to  be  set,  and  is  not  in  default  if 
the  case  is  not  actually  tried  within  five  years 
after  issue  joined.— Mazitelli  v.  Crane,  169  P. 
721. 

^=360(6)  (Cal.App.)  Action  held  properly  dts- 
misaed  under  Code  Civ.  Proc.  §  583,  for  delay 
in  bringing  to  trial,  though  plaintiff's  attorney 
claimed  to  have  relied  on  an  oral  nnderstand- 
ing  with  defendant's  attorney.- Perrin  v.  Mill- 
er, 169  P.  426. 

DISORDERLY  HOUSE. 

See  Cnurtltudona]  I^w,  ^>306;  Criminal 
Law,  «s»925%;  Nuisance,  «=>60,  81,  88; 
Statutes  «s»6i,  77. 

DISSOLUTION. 

See  Attachment,  «ss>248. 

DISTINGUISHING  MARKS. 

See  Baeetions,  «=>194. 

DISTRIBUTION. 

See  Bxecutcnrs  and  Administraton,  «=9299,  814. 


DISTRICT  AND  PROSECUTING 
AnORNEYS. 

See  IMvorce,  «=>181. 

o  DITCHES- 

See  Drains 

DIVORCE. 

See  Adoption,  ^7, 14. 

n.  GROUNDS. 

«»37(21)  (Nev.)  When  husband  estabUsbes 
new  domicile  and  in  good  faith  urges  wife  to 
live  with  hitn  there,  ber  refusal  to  accept  in- 
vitation, If  without  snffidoit  reason,  amounts 
to  "desertion."— Roberson  t.  Roberson,  169  P. 
388. 

XV,  JUBISDICTIOK,  PBOOEEDnrGS, 

AND  SEItlEF. 

«=»l33n.)  (Nev.)  In  suit  by  bosband,  who  was 
first  gouty  of  desertion,  for  dtvoree  on  ground 
of  desertion  of  wife,  evidence  Acid  Insoffident 
to  show  that  husband's  invitation  to  wife  to 
come  and  live  with  bim  was  made  in  good 
faith,  BO  that  wife  became  deserter.— Rober- 
son T.  Roberson,  169  P.  333. 

fF]  JndffmeMt  or  Decree. 

^^171  (Ean.)  Judgment  in  a  divorce  finally 
adjusting  all  proper^  rigbts  and  claioMi  bars  re- 
covery on  probate  court's  previous  allowance  to 
wife  against  husband's  estate  for  expenses  paid 
while  she  was  bis  gnardian  before  un  divorce. 
—In  re  Heivly'a  Estate,  169  P.  1141. 

(G)  Appeal. 

«=>I8I  (Or.)  Under  L.  O.  L.  {  1020,  as  amend- 
ed by  Laws  1911,  p.  126,  and  section  660,  as 
amended  by  Laws  1913,  p.  617,  district  attor- 
ney is  not  adverse  party  on  whom  defendant 
in  divorce  case  must  serve  notice  of  awieal. — 
De  Foe  v.  De  Foe,  169  P.  128. 

V.  AI.IMON7,  ALLOWANCES,  AND 
DISPOSITION  OF  PBOPERTT. 

®=>2I9  (Cal.)  A  final  judgment  on  the  merits 
in  divorce  terminates  alimony  pendente  lite; 
hence  tbe  inclusion  in  a  judgment  of  an  order 
discontinoing  each  alimony  is  without  effect,  and 
tbe  striking  of  such  matter  on  motion  does  not 
revive  the  alimony,  but  on  proceedings  for  a 
new  trial  a  new  application  for  alimony  must 
be  made.— McCaleb  v.  McGaleb,  168  P.  W23. 
®=»240(2)  (Okl.)  Where  a  wife  with  minor 
children  is  granted  a  divorce,  for  tbe  fault  of 
husband,  and  awarded  the  care  and  custody  of 
children,  equity  will  also  award  ber  such  ali- 
mony as  under  all  the  conditions  justice  de- 
manas.~Abrens  v.  Ahrens,  169  P.  486. 
<S=»252  (Cal.App.)  "Where  community  property 
consisted  of  homestead,  tools,  etc,  valued  at 
about  $1,500  and  mortgaged  for  $500,  held, 
that  on  divorce  to  wife  for  extreme  cruelty 
she  should  have  been  granted  tbe  entire  prop- 
erty.—Nave  V.  Nave,  ITO  P.  25,3. 
«s»269(ll)  (Wash.)  Husband's  affidavit  when 
undeoied  held  to  bring  case  within  rule  that  bus- 
band  cannot  be  punished  for  contempt  in  failing 
to  pay  alimony,  where  inability  to  do  so  appears 
by  clear  and  satisfactory  evidence.- Smuey  t. 
anlley,  169  P.  962. 

VI.  CUBTODT  AND  SUPPOBT  OF 
CHILDREN. 

^298(1)  {Cal.App.)  Under  Civ.  Code,  {  138, 
on  divorce  to  wife  for  extreme  cruelty,  grant- 
ing of  custody  of  one  of  tbe  two  children  to 
the  husband  Held  not  an  abuse  of  discretion. — 
Nave  V.  Nave,  169  P.  253. 
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^3298(1)  (Wjo.)  In  awardlnE  custody  of  chil- 
dren io  dirorce  proceedinga,  leading  question  is 
welfare  and  benefit  of  children,  and  parental 
wishes,  rights,  and  affections  must  in  all  cas- 
es give  way  to  this  paramount  issue,  both  in 
equity  and  under  Comp.  St.  1010,  SS  3982,  3833. 
-Ex  parte  Madson,  19&  P.  886. 
^=»30t  (Wyo.)  Where  both  parties  in  divorce 
proceeding  asked  for  cuatody  of  children,  chil- 
dren came  into  jurisdiction  of  court,  and  also 
question  of  fitness  of  both  parents,  and  court 
could  decide  guestiou  without  notice  to  parties. 
—Ex  parte  Madson,  169  P.  336. 

Under  Comp.  St.  1910,  $f  S932.  3933,  relat- 
ing to  custody  of  children  in  divorce  proceed- 
ings, court  could  order  children  into  the  cus- 
tody of  third  person  doring  pendency  of  ac- 
tion.—Id. 

^>306  (CaI.App.)  Wife  ^ven  homestead  by 
decree  of  divorce  for  extreme  cruelty  held  en- 
titled to  a  reasonable  amount  monthly  to  aid 
in  the  support  and  education  of  a  child  in- 
trusted to  her  custody.— Nave  t.  Nave,  100  P. 
253. 

«=»3II  (Wash.)  Where  divorced  father's  in- 
ability to  contribute  towards  hie  children's  sup* 
port  IB  bona  fide,  the  court  cannot,  by  contempt 
proceedings,  compel  him  to  change  his  occupa- 
tion so  as  to  acquire  necessary  funds.— Wells  v. 
Wells,  169  P.  970. 

Evidence  regarding  divorced  husband's  inabil- 
ity to  make  money  from  his  usual  occupation  of 
crab  fishing,  etc.,  held  not  to  sustain  punishuient 
for  contempt  for  failing  to  contribute  towarda 
his  children's  support,  although  he  had  sold  non- 
productive real  estate  for  less  than  its  value, 
and  might  perhaps  have  obtained  other  employ- 
ment.-—Id. 

DOCTORS. 

See  Physicians  and  Surgeona. 

DOCUMENTS. 

See  Criminal  Law,  «=»438-444;  Evidence,  «sa 
388-809. 

DONATIONS. 

See  Gifts. 

DRAINS. 

I.  ESTABUSHMEHT  AlTD  MAHT- 

TEKANCE. 

«=»2(l)(CalO  St.  1915,  p.  1502,  {  2,  declaring 
purpose  of  Los  Angeles  count7  control  flood 
district,  cannot  he  dedared  invabd  as  embracing 
lands  not  subject  to  overflow;  the  purpose  of  the 
district  being  broad  enough  to  include  and  bene- 
fit all  the  lands  within  it— Los  Angeles  County 
Flood  Control  l>i8t.  v.  Hamilton,  169  P.  1028. 

That  boundaries  of  Los  Angeles  county  flood 
control  district  created  by  St.  1915,  p.  1502, 
largely  coincided  with  boundaries  of  Los  Angeles 
county,  did  not  show  arbitrary  and  accidental 
determination  of  boundaries. — Id. 

That  St.  1915,  p.  1502,  creating  Los  Angeles 
county  flood  control  district,  excepted  lands 
within  municipalities  from  its  operation  if  the 
city  so  desired,  did  not  affect  the  validity  of  the 
act.— Id. 

«s>l8  (Col.)  If  proceedings  under  St  1915,  p. 
1502i  creating  hoe  Angeles  county  flood  control 
district,  are  defective  b^-  reason  of  insufficient 
engineers'  reports  and  insufficient  preliminary 
steps  to  holding  an  election,  the  defects  were 
removed  by  St  1917,  p.  239,  ratifying  and  legal- 
ising the  bonds  and  all  acts  and  proceedingB 
leadmg  np  to  their  issuance. — Los  Angeles 
County  Flood  Control  Bmt.  v.  Hamilton,  169 
P.  102a 

An  election  on  the  question  of  issuing  bonds 
for  Los  Angeles  county  flood  control  distiict 
created  by  St.  1916,  p.  1602,  not  being  required 
by  Constitution,  the  Legislature  might  have  pro- 
vided for  the  issuance  oi  the  bonds  without  elec- 
tion, and  therefore  St  1917,  p.  239,  legalizhig 
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all  acts  leading  up  to  execution  of  bmids,  Corel 

any  defect  in  the  election. — Id. 

^»57  (Wash.)  County  and  not  drainage  dis- 
trict is  only  corporation  suable  for  negligent 
construction  and  maintenance  of  drainage  ditch 
in  drainage  improvement  district  of  conntj; 
ditch  having  been  constructed  under  Laws 
1913,  p.  611  (Rem.  Code  1916,  ||  4226-1  to 
4228— 41).^Unn  v.  Walla  Walla  County,  169 
P.  323. 

n.  ASSEBUCENTB  AHD  8PE0IAI. 
TAXES. 

«=»67  (Cial.)  The  Legislature  may  apply  the 
ad  valorem  method  of  asManncnt  on  a  flood  pro- 
tection project  witlMUt  any  Judicial  inquiry  into, 
or  determination  of,  extent  of  benefltiB.— Lot  An- 
geles County  Flood  Control  Diat  v.  Hamilton, 
169  P.  1028. 

Mere  passage  of  St.  1915,  p.  1602,  creating 
Los  Angeles  county  flood  control  district,  was 
an  effective  finding  by  Legislature  that  the  pro- 
posed work  would  answer  a  pnbUc  purpoae  and 
benefit  the  land  so  as  to  warrant  imposition  of 
cost  as  In  the  act  provided.— Id. 

While  a  tax  levied  on  all  land  for  flood  protec- 
tion would  be  unconstitutional,  the  word  "tox" 
may  include  special  assessments,  and  as  used 
in  St  1916,  p.  1602,  creating  Los  Angeles  coun- 
ty flood  control  district,  must  be  taken  to  mean 
special  asseasmenta,  so  that  the  act  is  valid.— Id. 

DRAMSHOPS. 

See  Intoxicating  Liqnon. 

DUE  PROCESS  OF  LAW. 

See  Constitntional  Law,  «=927&-aMlL 

DUPLICITY. 

See  Indictmuit  and  Information,  4=»12QL 

OUTiES. 

See  Trial.  «s>198. 

EASEMENTS. 

See  Dedicatfoa;  Highways. 

EJECTMENT. 

See  Injunction,  <8=>49 ;  Pleading,  «S98. 

m.  PIJEADINa  AlTD  ETIDEIIOB. 

^=>65  (Cal.)  Complaint  alleging  lawful  posses- 
sion and  title  by  homestead  entry  Jiela  suffi- 
cient as  to  aUegatioa  of  title.— Viuler  r.  Full- 
er, 160  P.  809. 

ELECTION. 

See  Election  of  Remedies. 

ELECTION  OF  REMEDIES. 

See  Principal,  and  Agent,  4»145. 

€=»10  (Or.)  Person  commencing  suit  In  igno- 
rance of  substantial  fticts  affording  different 
remedy,  may,  upou  acquiring  such  information, 
adopt  alternate  remedy.— Oregon  Mill  &  Orain 
Co.  V.  Hyde,  169  P.  791. 

(S=>ll  (Or.)  Judgment  creditor'a  right  to  set 
aside  sale  by  debtor,  void  under  Bulk  Sales  Act 
(L.  O.  L.  »  6069-6072),  as  amended  by  Laws 
1913,  p.  537,  is  not  precluded  by  its  previous 
action   against   purchaser   upon  nonexisting 

gromise  to  pay  debt  involved,  aiiiee  ponuing 
tncied  remedy  does  not  waive  real  remedy.— 
On«on  UiU  ft  Oraln  Co.  t.  Hydfl^  180  P.  791. 
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.  ELECTIONS. 

See  EvideQce,  «b9217,  317;  IntcndoBti&g  Uq- 
uon,  «sa32;  Mandamus,,  ^»74. 

m.  ELEonov  mtTBicnpB  pbe- 

OIKCTS  AND  OFFIOEKft. 

«S953  (Cal-App.)  Election  officers  canoot  re- 
cover more  than  {10  for  services  at  aa  election 
either  from  the  county  or  the  superrisorH,  un- 
der  Pol.  Code,  {  1072,  even  though  the  precincts 
contained  more  than  200  Toters  in  violation  of 
PoL  Code,  f  1127,  and  the  work  required  four 
days  and  nights.— Jones  t.  Manning,  169  P.  012. 

VXI.  BAXXOTS. 

180(1)  (Ariz.)  Under  Civ.  Code  1913,  pars. 
^41.  2943,  296S,  and  in  view  of  para- 
graph 2958,  voter  must  express  his  choice  sub- 
gtantiallf  in  manner  provided  by  statute  or  his 
hallot  cannot  be  considered.— Hunt  v.  Camp- 
bell. 169  P.  596. 

Ballots  marked  with  word  "Yes"  at  top  of 
party  column  or  with  word  "Yes"  after  name 
of  candidate  should  not  be  counted  for  such 
candidate,  not  being  marked  with  cross  in 
square  as  required.— Id. 

«»I8D(2)  (Ariz.)  Under  Civ.  Code  IfilS,  pars. 
2929.  2940,  2941,  2943,  ballot  marked  so  that 
it  was  apparent  voter  intended  to  make  a 
cross  should  be  considered  as  expressive  of  vot- 
er's choice,  nithough  cross  was  not  perfect.— 
Hunt  V.  Campbell,  169  P.  596. 

Where  ballot  was  marked  with  Intersecting 
lines  which  would  have  been  in  form  of  X  had 
lines  been  prolonged,  and  there  was  the  faintest 
intersection  of  lines,  such  ballot  should  bo 
counted  for  the  indicated  candidate,  showing  an 
honest  effort  to  mark  crofi8.~Id. 

Ballots  marked  with  vertical  tines  in  voting 
squares  or  with  diagonal  lines  where  there  was 
only  one  line  and  no  showing  of  attempt  to 
make  cross  dtonld  not  be  counted.- Id. 

Where  baHot  in  voting  square  at  top  of  party 
column  was  marked  with  cross.  It  will  be  count- 
ed for  indicated  caadidate,  although  lines  of 
cross  extended  somewhat  below  lower  lines  ot 
square.— Id. 

Where  crosses  with  which  ballots  were  mark- 
ed showing  that  voters  were  suffering  from 
pal^  or  unsteady  hands,  but  indicated  an  at- 
tempt to  make  proper  cross,  they  should  be 
counted  for  indicated  candidate. — Id. 

Ballot  marked  with  check  mark  in  voting 
sqiiare  instead  of  a  cross  cannot  be  counted. 

Ballot  marked  with  ^ure  1  in  voting  square 
cannot  be  counted  for  candidate,  particularly 
where  elector  made  excellent  crosses  in  other 
parts  of  ballot- Id. 

Ballot  marked  with  proper  cross  should  be 
counted  for  indicated  candidate,  although  elec- 
tor made  more  lines  than  necessary. — ^Id. 
«=a  180(4)  (Ari2.)  Under  Oiv.  Code  1913,  pars. 
2932,  2940,  2941.  2943.  ballots  should  not  be 
counted  for  Bepnblican  candidate  for  Ctovemor 
where  voter  bad  marked  an  X  on  Prohibition 
ticket,  although  there  was  no  candidate  for 
Governor  on  that  ticket,  and  name  of  Republi- 
can candidate  was  nearest.- Hunt  v.  Camp- 
beU,  169  P.  596. 

Ballot  marked  with  cross  in  square  opposite 
space  left  vacant  beneath  name  of  candidate, 
where  voters  could  fill  in  names  desired,  should 
not  be  counted  as  vote  for  candidate.— Id. 
«=»180(5)  (Ariz.)  Under  Civ.  Code  1913,  pars. 
2940,  2941.  2959,  2979,  ballot  should  be  counted 
for  party  candidate  for  Governor  where  it  was 
marked  with  X  in  party  column,  though  sepa- 
rate crosses  were  marked  in  front  of  names  of 
all  other  party  candidates  than  that  for  Gov- 
ernor.—Hunt  V.  Campbell,  169  P.  B90. 

Under  Civ.  Code  1913,  pars.  2959,  2979,  bal- 
lots marked  with  X  in  square  at  top  of  party 
column  and  also  marked  with  X  in  square  op- 


posite name  of  candidate  of  another  political 
party  must  as  to  that  office  be  rejected;  there 
being  a  candidate  for  that  office  in  party  cot- 
uron  marked. — Id. 

Where  ballots  were  marked  with  X  in  square 
of  one  party  column  and  an  X  in  square  at 
top  of  another  party  column,  but  one  of  parties 
so  voted  for  bad  no  candidate  for  Goremor, 
ballots  ^ould  be  counted  tot  other  par^  candi- 
date for  that  office.— Id. 

Ballots  having  cross  in  square  at  top  of  one 

Earty  column,  and  which  were  marked  with  cross 
1  square  opposite  name  of  candidate  of  anoth- 
er party  for  governor,  may  be  counted  for  such 
candidate  where  party  whose  column  waa  mark- 
ed with  an  X  auomitted  no  candidate  for  that 
office.— Id. 

«=3l8l  (Ariz.)  Under  Civ.  Code  1913,  par. 
2932,  ballot  in  which  name  of  candidate  was 
written  in  cannot  be  counted  for  him,  where 
squsre  opposite  place  where  name  was  written 
in  was  not  marked  with  X.— Hunt  v.  Campbell, 
169  P.  596. 

«3>I94(1)  (Aris.)  Under  Civ.  Code  1913,  par. 
2982,  ballot  ahould  be  rejected  as  bearing  dis- 
tinguishing mark  where  voter  drew  line  from 

Suare  for  voting  on  initiative  petition,  and 
en  wrote,  "I  vote  Yes."— Hnnt  v.  Campbell, 
169  P.  086. 

4=»  194(3)  (Ariz.)  Where  voter  wrote  word 
"Yes"  in  voting  square  opposite  candidate's 
name  and  over  word  marked  cross,  and  it  not 
appearing  that  he  lnt«ded  to  place  distinguish- 
ing mark  on  Us  ballot  bat  merely  wished  to 
emphasize  his  choice,  ballot  should  be  counted. 
—Hunt  V.  GampbeU,  169  P.  596. 

Where  there  was  no  evidence  that  voter  who 
marked  his  ballot  with  gtobb  and  wrote  in  word 
"Yes"  on  dotted  line  after  name  of  candidate 
intended  to  place  distinguishing  mark  thereon, 
it  appearing  that  be  merely  wished  to  emphasiae 
his  choice,  ballot  should  be  coanted.— Id. 
«='I94(8>  (Aril.)  Under  dv.  Code  1913,  par 
2982,  ballot  should  be  rejected  where  voter 
after  making  cross  in  democratic  colnmn  wrote 
in  word  "Wilson"  on  line  drawn  in  front  of 
names  of  candidates  for  presidential  electors. — 
Hunt  v.  Gampball.  169  P.  090. 

VHI.  OONDUOT  OF  EX.EOTIOK. 

^=»I96  (Ariz.)  Where  point  was  not  raiaed  an- 
tdl  after  election,  statute  requirin|;  eleetlou  offi- 
ciala  to  be  rerideats  of  precinct  in  which  they 
act  will  be  construed  aa  directory,-^unt  v. 
CampheU,  169  P.  086.  ^ 

X.  CONTESTS. 

^=>292  (Ariz.)  Fraud  is  never  presumed,  but 
must  be  alleged ;  therefore  party  seeking  to 
overcome  prima  facie  case  made  by  election  re- 
turns on  ground  that  certain  ballots  had  been 
fraudulently  changed  and  counted  must  produce 
sufficient  proof  to  establish  charge. — Hunt  v. 
Campbell.  169  P.  596. 

«=»293(5)  (Ariz.)  Where  baUots  of  precinct 
were  not  preserved  as  TSQUired  by  law,  and 
were  certified  by  board  of  supwvlsors  as  miss- 
ing, ballots  found  by  county  treasurer  in  his 
office,  having  been  placed  there  by  parties  un- 
known, though  purporting  to  he  those  of  the 
precinct,  cannot  be  considered.— Hunt  v.  Camp- 
bell, 169  P.  586. 

Where  ballots  are  preserved  in  strict  ac- 
cordanbe  with  statutory  reouirements,  they  are 
admissible  In  evidence  without  furtber  proof. 
-Id. 

^294  (Ariz.)  Mere  fact  that  ballots  were 
found  mutilated  and  altered  will  not  war- 
rant impeachment  of  official  returns.— Hunt  v. 

Campbell,  169  P.  596. 

(S=>29S(1)  (Ariz.)  Election  fraud  like  any  oth- 
er fact  may  be  proven  by  circumstantial  evi- 
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dence,  bat  qnantum  vt  proof  must  be  sufficient 
to  establish  fraud.— Hunt  v.  CamiibeU.  169  P. 
596. 

In  election  contest  evidence  held  insufficient 
to  Bbow  that  election  officials  changed  ballots 
from  one  candidate  to  another,  and  to  wurant 
coutt  in  taking  votes  txom  contestant  and  giv- 
ing them  to  contestee.— Id. 

•S»295(2>  (Aris.)  Tender  Civ.  Code  1913,  pars. 
:i003>  3004,  held,  that  returns  of  precinct  can- 
vassed by  board  of  supervisors  within  time  pre- 
scribed  should  not  have  been  augmented  by 
counting  ballots,  notwithstanding  board  had 
previously  improperly  adjoamed.— Hunt  t. 
CampbeU.  169  P.  596. 

^=»298(1)  (Ariz.)  In  election  contests  courts 
win  reject  votes  of  entire  precinct,  and  dis- 
franchise whole  of  electors  only  when  Impera- 
tive public  necessity  requires,  and  it  is  impoasi- 
ble  to  compute  wrong  requiring  rejection  of 
some  of  ballots.— Hunt  v.  Campbell,  169  P.  596. 

Under  Civ.  Code  1913,  pars.  2982,  2983  2084. 
2985,  ballots  should  not  oe  rejected  in  election 
omtest,  after  having  been  counted  by  election 
officials,  on  theory  of  distinguiehing  marks, 
where  officials  made  no  notations  as  to  marks, 
and  it  did  sot  appear  who  placed  marks  there- 
on, or  that  thej  indicated  knowledge  as  to 
voter.— Id. 

^=9305(2)  (Ariz.)  Judgment  in  election  contest 
case  in  appealable  one.— Hunt  T.  Campbell,  169 
P.  596. 

«=s>305(6)  (Aria.)  Where  rejection  or  retention 
of  votes  from  particular  precinct  could  not  af- 
fect result  of  election,  question  whether  such 
precinct  should  or  should  not  have  been,  count- 
ed need  not  be  determined  on  appeal  in  election 
contest.- Hunt  r.  Campbell,  1^  P.  596. 

Ckmditional  assignments  by  contestee  urging 
rejection  of  vote  of  certain  precincts  in  case 
vote  of  other  precinct  was  rejected  should  not 
be  considered ;   question  of  rejection  of  such 

Krecinct  not  having  been  determined  by  appel- 
Lte  court,  on  ground  that  it  would  not  affect 
result. — Id. 

€=>307  (Aria.)  As  court  cannot  give  ju<tement 
for.  costs  in  election  contest  unless  authorised 
by  statute,  it  la  restricted  to  costs  allowed  by 
Civ.  Code  1913,  par.  8069,  allowing  cost  of  in- 
HpectioD  of  ballots  to  be  taxed.— Hunt  t.  Gamp- 
bell.  169  P.  596. 

Judgment  in  election  contest  being  appeala- 
ble, costs  ot  appeal  may  be  allowed  to  aacccM- 
ful  partj^.- Id. 

ELECTRICITY. 

95>I9(5)  (Kan.)  In  action  for  death  of  plain- 
tiff's son,  resulting  from  contact  of  loose  wire 
with  defendant's  electric  wire,  a  finding  that 
defendant's  wires  were  not  maintained  by  prop- 
er insulation,  held  suinwrted  by  the  evidence. — 
^torm  V.  Leavenworth  Light,  Heat  &  Power 
Co.,  169  P.  556. 

Binding  that  loose  wire  bad  been  in  contact 
with  wires  of  an  electric  light  company  so  long 
that  it  ought  to  have  been  discovered  before  an 
accident,  held  not  supported  by  evidence.— Id. 

4s9l9(7)  (Kan.)  Whether  company  transmit- 
ting high  voltage  electricity  aloug  city  streets 
on  uninsulated  wires  ought  to  anticipate  that 
loose  wires,  or  other  conductors,  might  come  in 
contact  with  its  lines,  so  as  to  endanger  per- 
sons ou  street,  is  a  question  of  fact  for  court 
or  jury  trying  case. — Storm  v.  Leavenworth 
Light,  Heat  &  Power  Co..  169  P.  556. 

«s(9(13)  (Kan.)  Finding  that  defendant's 
wires  would  not  have  injured  any  one  using  the 
streets  in  ordinary  way,  or  way  reasonably  to 
have  been  foreseen,  held  not  to  mean  that 
tlirowing  of  loose  wire  across  them  could  not 
have  been  anticipated  in  exercise  of  ordinary 
caution.— Storm  v.  Leavenworth  Light,  Heat  & 
Power  Oo.,  169  P.  566. 


EMBEZZLEMENT. 

^=»I4  (Wash.)  In  determining  'whether  rela* 
tionship  is  an  agency  so  as  to  aunport  conviction 
for  larceny  by  embezslement,  the  duration,  or 
scope  of  the  agency,  is  not  important.— State  t. 
Campbell,  169  P.  968. 

One  to  whom  note  and  mortgage  were  deliver- 
ed for  collection  is  an  agent  of  the  payee  iritbin 
the  statute  against  larceny  by  embeszlement. 
■ — Id. 

^=»23  (Wash.)  Attempt  of  embezzler  to  re^ 
bis  principal  does  not  bar  or  Impede  prosecution 
by  the  state.— State  v.  Campbell,  ICS  P.  968. 
«»30  (N.M.)  Under  Code  1915,  {  1543.  Indict- 
ment for  embeaalemeot  alleging  ownerahqt  of 

groperty  in  "African  Methodist  Episcopal 
hurch  of  Santa  F€"  does  not  allege  its  capac- 
ity to  own  property,  and  is  fatally  defectiTe^ 
State  V.  Parsons,  169  P.  475. 
^s>44(2)  (Wash.)  While  on  trial  for  lareanr 
of  money  collected  for  the  proaecnting  witness 
and  converted  intention  was  a  necessary  in- 
gredient, It  was  to  be  inferred  from  all  the  facts 
and  drcumstancea.— State  T.  Hatapin,  169  P. 
966. 

®=344(2)  (Wash.)  Intent  to  deprive  owner  of 
his  note  and  mortgage  is  sufficiently  shown  by 
act  of  one  with  whom  they  were  left  for  collec- 
tion in  selling  them  and  converting  the  proceeda 
to  his  own  use.— State  t.  Campbell  169  P.  968. 
«»44(3)  (Wash.)  Though  evidence  showed 
receipt  of  $2Q  belonging  to  prosecuting  witness, 
verdict  of  guilty  of  petit  larceny  held  warranted 
where  there  was  evidence  that  defendant  claim- 
ed $5  as  fee  for  making  collection.— State  v. 
HatuiHn.  169  P.  966. 

«=>52  (Wash.)  Fine  of  $800  and  impriaonment 
for  one  year  for  larcenv  of  |24  collected  for 
prosecuting  witness  held  within  court's  discre- 
tion, and  not  exces^Te.— State  t.  Hatapin,  160 

P  Si60> 

EMINENT  DOMAIN. 

See  Taxation,  «B987. 

I.  VATVSE.  EXTBKT,  AHB  DELEGA- 
TION OF  POWEK. 

«=>2(1)  (Gal.)  Neither  by  Const  art.  12.  |  23, 
nor  St.  1918,  p.  667,  can  the  BUte  subject  pri- 
vate property  to  public  use  or  amfar  aathori- 
ty  upon  Rauroad  Commission  to  sasome  con- 
trol of  private  pipe  lines.— Producers'  Itanv. 
Co.  V.  RailrMd  Commission  of  California,  109 
P.  09. 

€=>2(1)  (Cal.)  Subjecting  property  of  a  i^pe 
line  company  to  the  use  of  the  public  in  the 
common  carriage  of  oil  constitutes  a  "taking" 
thereof  and  requires  just  compensation. — Aaao> 
dated  Pipe  Line  Co.  v.  Railroad  Commission 
of  California,  169  P.  62. 

St.  1913.  p.  667,  i  1,  sobsec.  "d,"  and  aection 
2  declaring  every  individual  association  or  cor- 
poratioQ  using,  operating,  owning,  managing,  or 
controlling  any  oil  pipe  line  a  common  carrier, 
is  void  and  uoconstitntional,  and  in  violation  of 
Const  U.  S.  Amend.  14,  as  taking  private 
property  without  compensation. — Id. 
^47(1)  (Wash.)  Rem.  Code  1915,  f  6S28, 
authorising  state  land  commissioners  to  grant 
right  of  flooding  state  lands  for  power  purposes, 
etc..  precludes  eoodcmning  right  to  overflow 
state  lands  by  one  whose  application  to  com- 
missioners had  been  rejected,  and  right  granted 
to  another,  especially  where  both  parties  are 
seeking  to  make  same  use  of  land.^tate  t. 
Supwlor  Court  for  Mason  County,  169  P.  894. 

11.  COMPEMBA'nOir. 

(C)  Heasare  mnA  Amonnt. 

®=3|48  (Wyo.)  Under  Const,  art  ],  t  33,  and 
Comp.  St  1910,  »  3847-3849,  385i  held,  in 
Condemnation  proceedings  where  award  was  not 
paid,  interest  should  be  allowed  from  filing  of 
report  of  commissioners  making  award,  and 
not  from  time  plaintiff  took  posaeasioD  prior 
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thereto,  fn  view  of  lectlon  881^  u  to  Interest. 
—Wyoming  By.  Co.  T.  Letter,  169  P.  1. 

m.  PROOEEDINOS  TO  TAKE  PBOP- 
EBTT  AND  ASSESS  COM- 
PENSATION. 

•=>I67(2)  (N31.)  Code    1916,    H  5739-B743. 

firoTlding  for  condemnation  of  right  of  way 
or  acequla  purposes,  hcM  nnconstitutlonal. — 
Janes  t.  West  Puerto  de  Luna  Community 
Ditch.  160  P,  300. 

^=9243(1)  (Wash.)  A  judgment  in  eminent  do- 
main proceeding  is  final  ana  conclueive  until  re- 
veraed  on  appeal  or  vacated  by  the  court  grant- 
ing it,  in  the  manner  prOTlaed  by  statute.— 
Spokane  TftUey  Power  Co.  t.  Northern  Pac 
Ry.  Co.,  169  P.  991. 

Since  procedure  to  set  aside  Judgment  for  ex- 
trinsic fraud  after  one  year  from  rendition  Is 
by  separate  suit,  the  court  has  no  jurisdic- 
tion to  entertain  motion  to  set  aside  order  of 
necessity,  after  one  year  from  its  date.— Id. 
^=»25l  (Mont.)  In  railroad's  proceedings  lo 
condemn  lend,  right  to  appeal  is  purely  statu- 
tory, and  may  be  granted  to  or  withheld  from 
either  party  or  both,  in  discretion  of  Leifisla- 
ture,  li  no  constitutional  provision  is  infringed. 
—Great  Northern  Ry.  Co.  v.  Fiske.  169  P.  44. 
<^253(2)  (Mont.)  In  view  of  Rev.  Codes.  SS 
7342,  7343.  7346.  and  7349,  under  section  734i 
in  railroad's  proceedings  to  condemn  strip  of 
land,  road  could  not  appeal  from  portions  of 
award  it  was  dissatisfied  with,  but  only  from 
total  assessment  of  ..damages  made  pursuant  to 
section  7S41.— Great  Northern  Ry.  Co.  t.  Fiske, 
169  P.  44. 

«=»257  (Kan.)  Where  landowners  appealed 
from  award  of  damages  in  condemnation  and 
joined  in  <me  bond,  binding  them  to  pay  all 

expenses  of  appeal,  refusal  of  leave  to  amend 
by  filing  proper  bonds,  after  motion  to  dismiss, 
held  error.— Wood  v.  Syracuse  School  Dist.  No. 
1,  Hamilton  County,  169  P.  665. 

IV.  REBSEDIES  OF  OWNERS  OF 
PROPEBTT. 

4s»271  (CaL)  A  property  owner  of  a  corner 
lot  where  a  street  railway  track  is  laid  close 
to  the  curb  along  Uie  line  of  his  property  is 
entitled  to  damages,  under  Const,  art  1,  3  14, 
granting  a  recovery  for  the  damage  as  well 
as  the  taking  of  property  for  public  use.- 
Fairchild  T.  Oakland  &  B.  S.  Ry.  Co.,  169  P. 
388. 

«=9293{4)  (Cal.)  Where  an  abutting  lot  Is 
shown  to  be  entitled  to  damages  from  a  street 
railway,  it  is  immaterial,  as  far  as  the  company 
is  concerned,  that  plain^ffs.  who  really  own 
the  lot,  have  not  shown  the  kind  of  ownership 
pleaded  In  their  complaint. — Fairchild  v.  Oak- 
land &  B.  S.  Ry.  Co.,  169  P.  S8S. 
^E»298  (CaL)  In  an  action  by  a  comer  lot 
owner  for  special  damages  on  account  of  a 
street  railway  track  constructed  dose  to  the 
curb  along  the  line  of  the  lot,  it  was  improper 
to  admit  evidence  of  the  jar  occasioned  by 
passing  street  cars;  such  inconvenience  bei^ 
common  to  all. — Fairchild  v.  Oakland  &  B.  S. 
Ry.  Co.,  169  P.  388. 

EMPLOYERS  AND  EMPLOYES. 

See  Mastn-  and  Servant. 

EMPLOYERS'  LIABILIH  ACTS. 

See  Master  and  Servant,  «=3>86,  348-410. 

ENCROACHMENT. 

See  Constitutional  Law,  <S=>52,  7a 

ENTRY. 

See  Judgment,  «=»273,  286. 


ENTRY,  WRIT  OF. 

See  Sjectment 

EQUALIZATION. 

See  muftUon,  «»4B0. 

EQUITABLE  ASSIGNMENTS. 

See  Assignments,  4s»48. 

'     EQUITABLE  ESTOPPEL 

See  Bttoppel,  «S958. 

EQUITY- 

See  Cancellation  of  Instruments;  Oreditors* 
Suit;  Fraudulent  Conveyances:  Injunction; 
Judgment,  4=»412-461;  MarshaHne  Assets 
and  Securities;  Nuisance,  «=»77;  Partition: 
Quieting  Title;  Receivers;  Reformatitm  ot 
Instruments;  Spedfic  Performance;  States, 
«=»201;  Subrogation;  Trusta 

I.  JITRISDICTION,  PBINGIPI.es,  AND 
MAXIMS. 

(A)  Ifatnre,  Oronnda,   Subjeetii,  abA  Bx- 
tent  ol  JuriKdlotloM  In  Gener*]. 

«=»39(S)  (Or.)  Right  to  recover  damages  in 
suit  or  croBS-snit  In  equity  must  depend  on 
some  equity  which  enables  court  to  secure  and 
retain  jurudictton  of  subjert-matt^^  and,  as 
incident^  award  damages.— Oregon- Washington 
R.  ft  NaT.  Go.  T.  Reed,  169  P.  842. 
«s»4l  (Or.)  Where  It  is  found,  at  hearing  of 
caose,  that  equity  (m  which  It  was  predicated 
does  not  exist,  suit  Is  terminated,  and  cannot 
be  tried  to  ascertain  any  legal  right— 0*eeon- 
Washington  R.  ft  Nav.  Co.  v.  Reed,  169  P.  842. 

(C)  Principles  nud  Mnxtma  ot  Bqnttr- 

«=s>57  (Cal.App.)  By  Civ.  Code,  8  3529,  the 
presumption  that  a  thing  which  ought  to  have 
been  done  will  be  regarded  as  done  may  be  in* 
dulged  only  in  favor  of  him  to  whom  and  against 
him  from  whom  performance  is  due.— Milis  v. 
Board  of  Trustees  of  aty  of  Watts,  169  P. 
1052. 

V.  ETIDENGE. 

<^344  (Or.)  An  admission  in  the  answer  of 
one  defendan£  is  not  conclusive  upon  other  de- 
fendonts^Marphy  v.  BJeUk,  16S  V.  S20. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

<S=3l2  (Kan.)  Where  deeds  of  realty  are  de- 
posited in  escrow  to  be  delivered  to  grantee  up- 
on completion  of  payment  therefor,  title  to 
property_doe8  not  pass  onlesi  full  paymoit  is 
made.— HaiiMT  BttsuesB  Blocla  Co.  t.  Gregory, 
169  P.  191. 

ESTATES. 

See  Descent  and  Distribation ;  Elteenton  and 
Administraton ;  Perpetuities;  Willsw 


ESTOPPEL 


ment,  «s>668-746;  Mortgagea,  «=»188, 
Plesdiiig.  «=»180. 

m.  EQmTABLE  ESTOPPEI- 

<A)  Kntnre  and  E>»entlalH  in  General. 

^=358  (Idaho)  To  establish  waiver.  Intention 
will  not  be  presumed  contrary  to  intention  of 
party  whose  rights  would  be  injarlonslj  affected 
thereby,  unless  by  his  conduct  opposite  partgr  is 
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miBled  to  hir  prejadice  Into  honest  belief  that 
waiver  was  intended— City  of  0®ur  d'Alene  T. 
Spokane  &  I.  E.  R.  Co.,  169  P.  930. 

A  necessary  element  of  an  equitable  estoppel 
is  that  party  relying  npon  it  mast  have  been 
misled  to  his  injury  bj  conduct  or  representa- 
tions of  one  against  whom  It  is  Uivoked^Id. 

(B)  Qronnda  of  Bstoppel. 

4=^72  (Wash.)  Where  one  of  two  innocent 
parties  must  suffer,  the  one  whose  neriect  ia  re- 
sponsible should  bear  the  burden.-^orriSf  T. 
Hillmnn  Tnv.  Co..  169  P.  837. 
€=372  (Wash.)  Between  two  innocent  persons^ 
one  of  whom  mast  suSer,  he  who  is  least  in 
fault  should  prevail.— BUis  v.  McCoy,  169  P. 
973. 

«=»78(1)  (Cal.App.)  Under  Civ.  Code,  S  1698, 
where  buyers,  by  written  contract,  orally 
agreed  to  extension,  at  request  of  sellers,  in 
buyers'  action  for  breach,  sellers  are  not  es- 
topped from  assertinK  they  are  not  hound  by 
oral  agreement.— Donlon  v.  Meyer.  169  P.  447. 
9=995  (Idaho)  Mere  silence  will  not  work  an 
pstoppel,  bat  the  inrcumstances  must  be  socb 
that  there  is  both  a  specific  oppbrtani^  and  a 
real  or  apparent  da^  to  speak.— Seat  t.  Qoarles, 
169  P.  1167. 

(E)  Fleadlnv,   Bvldence,   Trial,   and  Re- 
▼leTv. 

4=3lll  (Idaho)  Defense  of  estoppel  in  pais 
roust  be  pleaded  with  certainty,  and  the  facts 
must  be  set  forth  with  great  particularity,  leav- 
ing nothiajr  to  iutendment.— Seat  v.  Quarlea, 
169  P.  1167. 

iS=»  1 1 8  (Or.)  Conduct  amounting  to  e^oppel 
should  be  clearly  estabUshed  by  a  preponder* 
ance  of  the  evidence.— McKiuney  t.  Mindman, 

169  P.  93. 

EVIDENCE. 

See  Criminal  Law.  ^3U-fi64 ;  Witneases. 
For  evidence  as  to  particular  facts  or  iaaaes 

or  in  particular  actions  or  prooeedinga,  see 

also  the  varioua<  specific  topics. 
For  review  of  rnlings  relating  to  eridoice,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  ^s>070, 

11D3;  Trial,  «=562-105. 

I.  JimiCIAI.  NOTICE. 

4=>I5  (Okl.)  Supreme  Court  will  not  take  ju- 
dicial knowledge  of  degree  of  Indian  blood  pos- 
sessed by  minor  Greek  Indian.— Moffer  r.  Jones, 
169  P.  652. 

^18  (Utah)  Judicial  nodce  will  be  taken  that 
coal  lands  secured  from  United  States  were 
not  purchased  at  uniform  price,  and  that  those 
purdiased  from  state  are  not  «  nniform  valne. 
— Ririe  v.  Randolph,  169  P.  941. 
«cs»25<2)  (Or.)  In  a  proceeding  under  L.  O.  L. 
ti  3276  and  3284,  to  vacate  streets  and  alleys, 
where  tbe  petition  does  not  state  that  the  addi- 
tion is  without  the  boundaries  of  the  city,  the 
court,  wberQ  the  limits  of  the  city  are  fixed  by 
legislative  charter,  may  take  judicial  notice 
thereof,  and  likewise  of  the  public  survey  of  a 
donntioD  land  claim  named  upon  a  plat  and  men- 
tioned in  the  petition.— City  of  Eugene  v.  Oar- 
rett.  169  P.  G49. 

«=>3I  (Or.)  Under  I>aw8  1917.  p.  514.  courts 
are  required  to  take  judicial  notice  of  a  city 
charter  after  a  duly  certified  copy  thereof  has 
been  filed  with  the  librarian  of  the  Supreme 
Court.— Crowe  t.  Albee,  169  P.  785 
4=933  (Or.)  Tbe  court  can  take  judicial  no- 
tice of  public  documents  throwing  light  on  act 
of  Congress,  and  also  of  journals  of  Congress 
and  congressional  records  showing  steps  which 
finnliy  led  to  its  enactment.— Bye rs  v.  Wa-wa- 
oe.  369  P.  121. 

^=»46  (Okl.)  Without  evidence  to  tbe  con- 
trary, the  piesumption  obtatua  that  th«  beid 
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law  was  in  effect  In  tbe  ooanb  wheM  injun 
to  stock  was  liifficted^-I<uak  t.  Skelton,  168  P. 
892. 

n.  pBBsraipnoRB. 

^=>56  (OkL)  Supreme  Court  will  not  presume 
that  minor  Creek  Indian  is  of  such  d^ree  of 
Indian  blood  as  to  render  his  conveyance  of 
lands  inherited  by  him  subject  to  Act  Cong. 
May  27,  1908,  §  0,  removing  certain  rMtrictiona 
on  alienation  and  requiring  conveyance  of  inter- 
est of  full-blood  Indian  heir,  to  be  approved  by 
court.- Moffer  v.  Jones,  169  P.  662. 

^=>65  (Or.)  Law  imputes  to  bank  which  lent 
money  to  contractor  with  state  to  install 
plumbing,  knowledge  of  contractor's  bond  con- 
taining statutory  condition  contractor  should 
make  payments  to  persons  supplying  labor 
or  materials. — Derby  t.  United  States  ll^eli^ 
&  Guaranty  Co.,  169  P.  500. 

Bank  which  lent  money  to  contractor  with 
state  to  install  plumbiog  was  charged  with 
notice  of  right  of  contractor's  surety  to  per- 
form contract  and  to  be  subrogated  to  rigbbs  of 
state,  including  application  of  reserve  per- 
centages.—Id. 

Notice  was  imparted  to  bank,  which  lent 
moDey_  to  contractor  with  state  to  install 
plumbing,  of  what  was  required  by  statute  as 
to  contractor's  giving  bond,  and  of  what  it 
might  have  learned  by  inquiring  of  state's  of- 
ficers.—Id. 

^=>82  (CaLApp.)  Presumption  is  that  superior 
court  will  do  what  law  demands  in  relation 
to  compelling  clerk  properly  to  file,  number,  and 
index  petition  for  probate  of  decedent's  estate. 
-Wolf  v.  Mulcrevy,  169  P.  269. 

«=»83(1)  (AriK.)  There  is  a  preaumption  that 
public  officials  acted  in  good  faitb.— Hunt  v. 

Campbell,  169  P.  696. 

^83(1)  (Kan.)  Without  allegation  or  proof 
that  the  Kansas  board  of  review  acted  arbitra- 
rily or  dishonestly  in  disapproring  a  motion 

Sicture  flin.  it  moat  be  presumed  that  It  acted 
1  good  faith  and  in  the  honest  exercise  of  its 
best  judgment— Mid-West  Photo-Play  Corp.  t. 
MiUer,  169  P.  1154. 

«=383(1)  (Or.)  There  is  presumption  that  of- 
ficial duty  has  been  regularly  performed.— Der- 
b!  T.  United  States  SideUty  &  Guaran^  Co., 
189  P.  BOO. 

IV.  BEI.EVANGT«  MATERIAUTT.  AXD 
OOMPETENOT  IN  OEinSRAI^ 

(A)  FMta  in  Issve  and  HelerftBt  tei  Israes^ 

1 1  (Cal.)  In  action  against  warehouse- 
man for  burning  of  goods,  testimony  regarding 
defendant's  customary  answers  to  prospective 
customers  held  inadmissible  when  not  connected 
with  plaintiff.— Laux  t.  Bekina  Van  &  Storage 
Co.,  169  P.  1012. 

®=>II3(2)  (Or.)  Where  value  of  personal 
property  is  in  issue,  if  it  has  a  market  value,  the 
evidence  is  usually  confined  to  its  value  at  time 
and  place  in  question,  or  at  a  reasonaUe  time 
before  and  after  that  time.— Stillwell  T.  Hill. 
169  P.  1174, 

Where  value  of  personal  property  is  In  issue, 
if  it  has  no  market  value  at  tiie  time  in  ques- 
tion, the  market  value  at  some  other  time,  be- 
fore or  after,  may  be  shown.— Id. 

In  action  for  failure  to  deliver  hay,  where 
no  difficulty  appeared  in  proving  its  market 
value  at  or  about  the  time  it  was  contracted  to 
be  delivered,  evidence  of  Its  market  value  sev- 
eral months  thereafter,  when  market  conditions 
were  entirely  different,  was  inadmissible.— Id. 

®=>II7  (Wash.)  Where  household  goods,  kept 
for  use  and  not  for  sale,  have  been  wrongfully 
converted,  it  in  not  necessary  to  prove  that 
such  goods  hare  no  market  value  as  a  condition 
precedent  to  the  right  to  introduce  proof  of  ac- 
tual value.— Kimball  v.  Setti^  189  P. 
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(B)  Kes  Gc«t«. 

^126(2)  (CaKAnp.)  Id  an  action  for  deatli 
due  to  an  assault,  a  statement  of  deceased  a 
few  dars  after  the  assault  tbat  defendant  did 
not  strike  bim  on  the  head  was  not  admissible 
as^a^u^of  res  gestae.— Mariu  v,  Beissfnger, 

(B)  Compete  B«r< 

^»I5I(1)  (Or.)  In  action  for  price  of  piano 
which  defendant  claimed  was  left  on  trial,  de- 
fendant held  entitled  to  testl^  that  remark  to 
drayman  who  delivered  the  piano  was  not  in- 
tended  as  an  admission  tbat  he  bad  bought  it. 
— Bicher  T.  Bobertsm,  169  P.  98. 

vn.  ABiaasiom. 

(A)  Katav*,  Fem»  mA  XnalAeats  Im  Oen- 
•rml. 

(&=»208(6)  (CaL)  A  pleading  which  has  been 
supersede  b;  an  amendment  can  no  longer  per- 
form any  office  as  a  pleading,  and  cannot  b« 
used  on  the  trial  as  admissions  to  contradict 
nn  allegation  in  a  subsequoit  amendment.— 
Schuh  V.  R.  H.  Herron  Co.,  169  P.  682. 
<g=>2l3(l)  (Gal.App.)  Conduct  of  plaintiGte,  for 
purpose  of  amicable  settlement,  in  seeking  deed 
from  defendant  obstructing  highwa;,  held  not 
admission  of  no  right  over  road.— Sherwood  t. 
Ahart,  169  P.  240. 

«=»2I3(2)  (Colo.)  In  action  for  killing  a  cow, 
evidence  that  defendant's  claim  agent  offered  to 
pay  in  settlement  a  sum  less  than  one-half  of 
amount  claimed  Is  inadmissible  as  an  acknowl- 
edgment of  liability,  for  offer  must  be  deemed  to 
hare  been  one  of  a  compromise.— Chicago,  B. 
&  Q.  R.  Co.  V.  Peppard,  169  P.  282. 
^=^217  (Ariz.)  Testimony  that  election  official 
told  third  person  that  another  official  fraudu- 
lently changed  numerous  ballots,  and  tbat  he 
changed  only  one  ballot,  Is  admissible  as  admis- 
sion with  respect  to  his  own  misdeed.— -Hnnt  t. 
Campbell,  186  P.  596. 

4»320(6)  (CaL)  In  suit  by  attorney  for  serrices 
rendered  in  proceeding  to  restore  defendant  in- 
competent to  capacity,  evidence  of  declarations 
of  defendant,  while  being  cross-examined  in 
such  proceeding,  to  effect  that  a  Mr.  T.  was  his 
only  lawyer,  were  inadmissible,  though  plafaitifl 
was  present,  and  did  not  deny  statement. — 
Henshall  v.  Cobum,  169  P.  1014. 

(C>  Br  Grantors,  Ponucr  Owm»,  or  Priv- 
ies. 

«=»236(1)  (OaLApp.)  In  action  for  death,  de- 
ceased's declarations  as  to  circumstances  of  in- 
jury held  not  admissible  to  defeat  the  action, 
as  declarations  against  his  pecuniary  interest, 
or  that  of  his  successor  in  interest,  under  Code 
Civ.  Proc.  I  1853.— Marks  v.  BcissUiger,  169  P. 
243. 

Vm.  DEOIiABAXlOMB. 

{A)  Hature,  Form,  aed  IncMemts  Id  Gom- 
eral. 

«=3271(4)  (CaLApp.)  In  acti<m  for  balance  due 
on  note,  defendant's  testimony  as  to  payments 
CD  the  note  before  the  original  payee's  death, 
held  not  objectionable  as  self-serving  statements 
under  Code  Civ.  Proc.  SS  1850-1853,  1870.— 
Bailey  v.  Moshier,  169  P.  913. 
^=>27l(18)  (Or.)  In  consignee's  action  for 
damages  to  sbtpment  of  tomatoes,  its  bills 
and  ledger  account  offered  to  show  the  amount 
charged  by  it  to  purchaser,  on  accoont  of  their 
damaged  condition,  were  properbr  excluded.— 
United  Brokers'  Co.  t.  Boutbero  Pac.  Co.,  169 

IX.  HEABSAir. 

«=93I7(13)  (Ariz.)  Testimony  that  election  of- 
ficial told  third  person  that  another  official 
fraudulently  changed  numerous  ballots,  and  that 


be  dianged  only  one  ball^  is  inadmissible,  being 
hearsay,  in  so  far  as  official  described  acts  ta 
bis  feUow  official.— Hunt  T.  0«mpbell,  169  B. 
596. 

X.  DOOUMEITFABT  EVIDBirGE. 

(A)  Pnblle  or  Ofllalel  Aote.  Proeeedl»vs, 
Reeords,  and  Cortlftcatea. 

^»333(4)  (Gal.)  Where  assessment  under  St. 
1900,  p.  167,  waa  Ulegal  on  its  face,  the  assess- , 
ment  roU  was  not  admissible  in  evidence.— 
City  Securities  Co.  t.  Harvey,  169  P.  380. 

(O)  Private  Wvitinsm  and  Pnblleatlona. 

^»3S4C18)  (CaL)  In  action  against  ware- 
houseman for  burning  of  gpods,  excluding  evi- 
dence of  entries  by  defendant  alleged  to  be  in- 
consistent with  fireproof  storage  agreement 
was  not  erroneous,  where  plaintiff  did  not  claim 
agreement  was  made  uotu  after,  and  without 
knowledge  of,  sucn  entries.— Laux  v.  Bekiufr 
Van  &  Storage  Co.,  169  P.  1012. 
^=>359(4)  (Cal.)  In  a  personal  injury  actlrai, 
introduction  in  evidence  of  an  X-ray  ptetere  of 
a  normal  foot -to  compare  with  plaintUTs  f6ot 
after  the  Injury  held  not  error.- Bruce  v.  West- 
em  Pips  ASteel  Co.,  169  P.  660. 

a^ABOX.  OB  SXTBIHUO  EVl- 

DBxos  AFFBomro  WBrmros. 

(A)  Oontradlettav.  Varrlns,  or  Adding  to 
Tesma  aCWrMMR  Inatrament. 

«==>385  (Cal.App.)  Parol  evidence  was  not  ad- 
missible to  vary  terms  of  written  instruments 
IW^  ^w*y  of  defense.— Minor  v.  Carpenter, 

(D)  InvalldatlaK  Written  Instrnment. 

«=»434(1)  (OkL)  Where  an  instrument  is  at- 
tacked for  fraud,  all  the  circumstances  leading 
up  to  its  execution,  as  well  a«  makers'  motives 
and  intentions,  may  be  shown  by  parol. — ^Amer- 
ican Bankers'  Ins.  Co.  v,  Hopkins,  169  P.  489. 
*=s434(8)  (Okl.)  A  party  cannot  hide  behind 
the  contract  procured  in  general  scheme  of  his 
misconduct  by  asserting  tbat  all  misrepresenta- 
tions, whether  false  or  otherwise  maiae.  previ- 
ous to  a  written  contract  merved  therein.— 
Hooker  v.  Wilson.  169  P.  1097. 
«=»434(13)  (Okl.)  Where  life  policy  is  con- 
tested for  fraud,  parol  testimony  as  to  state- 
ments inducing  the  contract  is  not  inadmissible 
as  tending  to  vary  terms  of  written  application 
and  medical  examinations  signed  by  uwared.— 
American  Bankers'  Ins.  Co.  t.  Hopkins,  169  P. 
489. 

(C)  BeiMirato  or  Bnbseqaent  Oral  Asree- 
meat. 

fr=»44l(l)  (Kan.)  In  action  on  a  written  con- 
tract for  payment  of  money,  an  oral  agreement 
contrary  to  terms  of  the  written  contract  set 
ap  by  answer  was  properly  disiegaided.- Lesem 
V.  Harris,  169  P.  9Sd. 

<^44l(ll)  (Idaho)  Without  proof  of  imposi- 
tion, fraud,  or  undue  iuSuence,  fostered  by  mis- 
representatioD,  payor  of  note  cannot  prove  an 
exception  to  contract  by  parol  evidence  varying 
its  legal  effect.— Jensen  v.  McConnell  Broa.. 
169  P.  292.  * 
«8=»443(1)  (OkL)  Thoagh  parol  teetimony  is 
inadmissible  to  change  terms  of  written  con- 
tract, a  parol  contract  may  be  ma^e  cootempo- 
rnneoua  with  execution  of  written  agreement»  if 
it  be  independent  and  not  in  conflict  tbereirith. 
— Mackin  v.  Darrow  Music  Co..  169  P.  497. 

Where  plaintiff  by  written  agreement  sold  de- 
fendant a  piano  payable  in  installments,  defend- 
ant In  action  for  balance  might  show  a  parol 
contemporaneous  agreement  for  payment  by 
hauling  for  the  plaintiff  and  the  breach  of  such 
agreement— Id. 
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(D)  Cwmntnieilon  or  Applloatlon  of  Lax- 
VKK«e  of  Written  Inatrament. 

»-3<18  (OeLApp.)  It  wag  error  to  admit  parol 
evidence  in  couBtruin;  clause  in  deed  whose 
lanruage  was  plain  and  clear,  being  a  matter  of 
pure  legal  interpretation,  whether  it  created  a 
condition  subfleqaent  or  a  personal  covenant — 
White  T.  Hendler,  169  P.  710. 
<8=>448  (Kan.)  Where  contract  is  not  am- 
biguous and  there  ia  no  charge  of  fraud,  acci' 
dent,  or  mistake,  intention  of  parties  must  be 
sBcertained  from  it— Walsh  v.  Kansas  Fuel  Co., 

168  F.  219. 

®=>450(4)  (NeT.)  Lease  autlMwizing  lessee  to 
purchase  "any  part"  of  certain  premtBee  held 
too  indeSnite  to  be  aided  by  parol  evidence,  and 
to  afford  lessee  no  defense  in  forcible  entir  and 
detainer  action.— Da  Bemer  t.  Anderson,  109 
P.  737. 

«s>450(10)  (GaLApp.)  Defendant  in  action  for 
balance  due  on  note  was  properly  allowed  to 
explain  instrument  in  terms:  "Bakerstield, 
14th  Nov.,  1911.  Received  from  D.  B.  Mosbier 
on  account  of  note  of  f 1500  made  March,  1911, 
fifteen  hundred.  Received  on  the  above  note, 
one  thousand  dollars.  John  E.  Bail^."— Bailey 
V.  Moehier,  169  P.  913. 

^451  (Cal.)  A  check  drawn  for  "^500.00 
Five  and  no/100  dollars"  is  patentiy  ambigu- 
ous, and  evidence  is  not  adimssible  to  prove 
that  9S00  was  intended,  even  if  considered  un- 
der Civ.  Code,  8S  1635-1637,  1640,  1641,  1648, 
1647, 1664,  giving  rules  of  ctfhstruction  of  con- 
tracts.—Payne  V.  Commercial  Nat  Bank  of  IjOS 
Angeles,  169  P.  1007. 

^»460(4)  (Nev.)  Land  covered  by  lease  may  be 
identifieid  by  parol  evidence,  bat  such  evidence 
cannot  supply  entire  absence  of  description. — 
l>e  Remer  v.  Anderson,  169  P.  737. 
*»4«  t  (3)  (Wash.)  Where  words  "manufacture 
ins,  handling,  or  shipping"  of  stock  of  lomber 
manufoctaring  plant  In  policy  were  of  doubtful 
application,  extrinsic  evidence  was  admissible  to 
show  tme  meaning  of  parties.- Mountain  Tim- 
ber Co.  T.  Lnmber  lu.  Oo.  of  Mew  YoA,  169 
P.  SM. 

zn.  opmoir  btisenob. 

(A)  OOBOlBalOWS  Md  OplBlOMM  Of  WltBoao- 
ta  OoKerol. 

<»s>47l<2)  (OaLApp.)  Defendant's  testimony 
that  he  would  have  stopped  Sght  had  it  not 
been  for  deceased,  held  to  involve  bis  opinion  or 
conclusion  that  deceased  was  encoorajging  the 
figbt  or  taking  a  band  in  it  and  inadmissible. 
— Marka  t.  Kelssinger,  169  P.  243. 
^=3471(19)  fColo.)  In  action  against  street 
railway  for  injuries,  testimony  of  railway's  day 
foreman  that  lightning  arrester  on  car  was  in 
good  condition  after  accident,  and  bad  not  been 
repaired,  involved  legal  conclusioDs  only.— Col- 
orado Springs  &  Interarban  Ry.  Oo.  v.  Reese, 

169  P.  672. 

«s»47l(29)  (CaLApp.)  Questions  to  a  witness 
as  to  understanding  of  parties  and  as  to  inten- 
tioa  and  consideration  in  and  for  execution  of 
certain  instruments  were  objectionable  as  call- 
ing for  his  opinion.— Minor  v.  Carpenter,  169 
P.  434. 

«ss471(29)  (Wash.)  In  dty's  action  against 
contractor  for  tailing  to  SKCegoard  street  im- 
provement work  done  under  written  contract 
defining  contractor's  duties,  question  as  to 
whose  duty  it  was  to  keep  street  open  was 
properly  ezdoded  because  caUing  for  legal 
conolnuon.— Glt7  of  Seattle  r.  Brioaon,  169T. 
985. 

^=»472(4)  (CaljM)p.)  In  action  for  death  due 
to  assault,  queatioD  as  to  whether  defendant 
used  any  more  force  tiutn  he  felt  neoeesary  to 
cause  deceased  to  cease  attacking  him,  Aew  ob- 
jectionable in  form,  as  question  of  excessiTe 
fwce  ma  for  tin  Jozy.- Harks  t.  Beiasinger, 
169  P.  248. 
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«=>472(7)  (Cal.)  Plaintiff's  father  should  not 
have  been  iwrmitted  to  testify  he  had  seen 
letters  written  by  plaintiff  ana  to  state  con- 

clusion  they  evidenced  given  state  of  mind  in 
writer;  for,  had  the  letter  been  produced,  that 
question  was  for  the  jury  rather  than  the  wit- 
nesses.—Tower  V.  Humboldt  Transit  Co.,  169 
P.  227. 

(B)   Subjects   of  Expert  Teatlmoay. 

$=>5I  I  (Cal.)  It  was  not  error  to  refuse  to  al- 
low a  writing  expert  to  testify  a«  to  whetlwsr  a 
mark  was  made  by  a  certain  person  wko  could 
not  write.— Wolf  t.  QaD.  169  P.  1017. 

Typewritii«  is  not  "handwriting**  within  Code 
Civ.  Proc  1870,  Bubd.  9,  allowing  experts*  opin- 
ions as  to  wbo  executed  a  writmg.— Id. 

(O)  Oomvotoaoy  of  BlxpeMa. 

^»539  (CaL)  Motormen  skilled  in  the  opera- 
tion of  street  cars  and  the  application  of  brakes 
may  testify  as  experts  renrding  the  adeqnao 
of  a  brake.— Grossetti  v.  Sweasey,  169  P.  6S7. 

(D)  Bzamlnatlon  mt  Bxperta. 

€=>558(1)  (Cal.)  In  an  action  for  injuries  when 
street  car  struck  sarrey  in  which  plaintiff  was 
riding,  where  plaitttifl  alleged  defective  brakes, 
it  was  proper  on  cross-examlnaticni  to  ai^  ex- 
pert testifying  as  to  defendant's  custom  regard- 
ing replacing  brake  shoes,  whether  defendant 
had  not  used  brake  ahoee  for  so  lone  &  time  that 
they  wore  thin,  broke  off,  and  drwpped  npon  the 
streets.— Orossetti  v.  Sweasey,  169  P.  6S7. 

In  action  for  injuries  when  struck  by  a  street 
car,  where  plaintiff  alleged  defective  brakes, 
and  a  witness  testified  as  an  expert  on  the 
life  of  brake  shoes,  plaintiff  could  cross-examine 
him  with  reference  to  different  sorts  ot  dues 
and  tadr  capacities  for  wear.— Id. 

XXV.  WEIOHT  AHD  SirFFIOIERGT. 

^=3684(1)  {C(^)  A  resort  to  mere  eoafectiiEO 
or  possibilitie*  will  not  take  the  place  of  direct 
or  drcumstantial  evidence,  and  oo  number  of 
mere  possibilities  will  establish  a  probiU)ili1y. — 
Denver  &  B.  O.  B.  Co.  t.  Thompson,  169  P.  689. 

EXAMINATION. 

See  Evidence,  «=>558;  Witnesses,  ^24fr-d0ft. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^a>260,  281:  Oiminal 
Law,  «al048. 

EXCEPTIONS,  BILL  OF. 

n.  .SETTLEMENT.  SIGlflXO,  Aim 

«s»40(6)  (Utah)  Better  practice  ii  to  attack 
orders  extending  time  within  which  to  settle 
bills  of  exceptions  to  proposed  hSO,  so  that  ad- 
verse party  may  be  advised  when  and  by  whom 
orders  were  made.— Batcbiflon  v.  Smart  169  P. 
166. 

«s»40m  rCtah)  Provision  of  Comp.  lavs 
1907,  I  8286,  requiring  presentation  of  bill  of 
exceptfons  to  judge  wluifn  10  day%  AsH  not  to 
apply  where  parties  practically  stipulated  what 
bill  should  contain:  date  of  filing  witii  clerk 
being  material  and  date  of  aigning  oy  jodge  im- 
material in  such  case.— Love  t.  St  Joseph  Stock 
Yards  Co.,  160  P.  951. 

EXCHANGE  OF  PROPERTY. 

«aB3(l)  (Wash.)  Although    defendanta  n- 

pressed  somewhat  positiTe  o^Ion  that  pur- 
chaser from  their  grantor  would  not  default  in 
his  payments,  where  plaintiffB  exchanged  only 
after  becoming  satisfied  from  inquines  that 
such  purchaser  would  not  defanltl  wiaci—iou 
will  not  be  granted;  the  farms  being  o{  mb- 
stantiaUy  the  same  nine.— Bidtardaon  t. 
^tchtnsoD,  169  P.  98T. 
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^13(1)  (Oal.)  Complahit  in  an  action  on  a 
contract  for  the  exchange  of  antomobilea,  held 
not  defective  becaase  it  stated  the  jrarcfaase 
price  to  have  been  |2,30O  instead  of  $2,200. — 
Laugblin  t.  Pacific  Coast  Motor  Car  Co.,  160  P. 
990. 

EXCUSABLE  HOMICIDE. 

See  Hwnleide,  «s>207. 

EXECUTION. 

See  Aiweal  and  Error,  9=»116;  Attachment; 
Ezempti<uiBL Oandahment;  Homestead;  Jus- 
ticM  of  the  Peace,  ^»186. 

V.  nATiQUASKnrO.  vaoatino.  jutd 
BELW  ACUUNST  SXEGUTXOK. 

4s»l70  (Or.)  Complaint  In  suit  to  enjoin  the 
oale  of  real  property  upon  execution  could  not 
be  Bostained  upon  the  assumptioD  of  a  continu* 
ing  or  other  trespass,  in  view  of  L.  O.  Jj.  S  283, 
aubd.  4,  as  to  levy  of  execution  upon  real  prop- 
erly.—Barnes  V.  Esch,  169  P.  612. 

vn.  SAix. 

(A)  Hanaer,  Oondiiet,  Talldlty.  uil  Con- 
flrmlms  or  Vmetttlug. 

^»24l  (WaahO  SherilFa  certificates  on  execu- 
tion sale  vest  in  their  bolder  an  interest  in  real 

property.— AUen  v.  Mitchell,  169  P.  826. 

XU.  WROHOFUI.  EXECUTION. 

€=»462  (Or.)  Seisure  by  au  officer  of  the  prop* 
erty  of  oDe  not  party  to  the  writ  being  illegal, 
when  mich  levy  is  directed  by  the  party  at  whose 
instance  the  execution  was  issued,  the  command 
renders  sudt  party  and  the  officer  liable  for 
damages  occwioned.— Barnes  v.  Esdi,  169  P. 
512. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution,  «3»8 ;  ^Ula. 

T.  AIXOWAirOEB  TO  8UBVIVXNO 
WIFE.  HUSBAITD,  OB 
CHIIiPBEW. 

4=9l8l  (Oolo.)  A  widow's  allowance  ia  a  pre- 
ferred claim  to  be  paid  out  of  the  personal 
property,  or,  if  that  is  insufficient-  out  of  the 
'nnds.— (Jrover  v.  Clover,  169  P.  578. 
®=9l82  (Oolo.)  A  widow's  allowance  is  a  pre- 
ferred claim  against  the  eatate.- Grover  t.  Glo- 
ver, 169  P.  5^ 

VL  AXXOWAVGB  AHD  PATBtEXT  OF 
OUUBU. 
(B)  Preaentatlon  Allowance. 

«=sa24l  (N.M.)  Probate  court's  allowance  or 
rejection  of  a  claim  against  a  decedent's  estate 
is  a  judicial  act  having  all  the  force  of  a  judg- 
ment and  Is  conclusive,  between  the  parties,  un- 
til reversed  or  set  aside,  and  cannot  be  collat- 
erally attacked.— Ro80  v.  Lewis,  169  P.  468. 

vn.  DX8TBIBUTIOH  OF  ESTATE. 

«cx»299  (Cal.)  Under  specific  provisions  of 
Code  Civ.  Proe.  f  1661,  where  time  for  filing 
claims  had  enired  when  a  decree  for  distribu- 
tion was  madle,  It  was  unnec^aary  to  require 
distributee  to  pve  bond.— In  re  RInkers  Estate, 
169  P.  70. 

•@=>3I4(8)  (Cal.)  The  fact  that  a  will  is  sHU 
open  to  contest  at  suit  of  minor  or  nonresident 
does  not  nseesaarily  preclude  distribution  where 
the  other  heirs  have  made  an  airreement  for 
distribution  under  which  a  snfficient  amount 
will  be  retained  by  one  heir  to  pay  the  claim 
of  the  conteataat  should  he  succeed.— In  re 
Hinkel's  Estate,  169  P.  70. 

Whether  an  estate  is  little  indebted  under 
Code  Civ.  Proc  |  1661,  providing  for  partial 
distribution  where  the  estate  is  but  little  in- 


debted, is  to  be  determined,  not  by  the  amount 
of  the  debts,  but  by  their  relation  to  the  val- 
ue of  the  estate.— Id. 

Where  certain  heirs  made  an  agreement  for 
dlfltributloii,  and  subsequent  thereto  one  heir 
was  appointed  executrix,  she  could  sot  either 
as  executrix  or  as  an  iudividual  assert  against 
the  other  heirs  or  the  creditors  that  property 
Inventoried  by  her  was  not  a  part  of  the  estate 
for  the  purpose  of  partial  distribution.— Id. 

Where  several  heira  agreed  to  an  early  dis- 
tribution on  a  stipulated  basis,  and  further 
agreed  to  give  aid  to  prevent  overthrowing  of 
the  will,  their  petitiooing  for  distribution  im- 
mediately Asid  not  to  deprad  on  admission  of 
will  to  probate,  and  they  were  not  estopped  to 
ssk  distributioD^Id. 

Vm.  SAI.E8  Ain>  COKVETAN0E8  UlT- 
DEB  ORDER  OF  OOUBT. 
(B)  Appllentlon  and  Order. 

^337  (Or.)  Under  Code  directipg  that  publi- 
cation of  citation  to  heirs  aa  to  sale  of  land  of 
decedcjit  shall  be  for  not  less  than  four  weeks, 
or  for  such  further  time  as  court  may  direct,  or- 
der directing  publication  of  citation  for  not  less 
than  ten  weeks,  where  dates  for  publicatitm  al- 
lowed only  sight  weeks,  held  vabd.— Ftnley  v. 
Morrison,  168  P.  781. 

X.  A0TION& 

<8=>426  (Oolo.)  Under  Bcv.  St  19(»8,  S  7140, 
empowering  the  administrator  to  sue  toTt  recov- 
er, and  preserve  the  estate;  both  real  and  pei^ 
sonal,  tlie  administrator  of  an  estate  otherwise 
insolvent  has  power  to  sue  to  cancel  trust  deeds 
made  by  the  deceased  and  not  recorded  until 
after  his  death.— Grover  v.  Glover,  169  P.  678. 
«=»43l(2)  (Cal.)  Where,  in  action  by  execu- 
tor against  corporation  to  recover  ^vidends, 
stockholder's  widow  was  substituted  as  defend- 
ant and  set  up  claim  under  a  pledge  of  tbe 
stock  to  her,  nonpresentation  of  claim  on  se- 
cured debt  Arid  not  a  defense.— Savings  Union 
Bank  &  Trust  Co.  v.  Crowley,  169  P.  67. 
^9450  (Cal.)  In  suit  by  executor  involviug 
ownership  of  dividends  on  stock,  evidence  IteM 
to  support  findlugs  that  testator  pledged  stock 
to  wife,  that  it  was  delivered  to  and  retaiaed 
by  her,  and  that  debt  had  not  been  p^.— Sav- 
ings Union  Bank  &  Trust  Co.  t.  Crowley,  169 
P.  67. 

EXEMPURY  DAMAGES. 

See  Damages.  «»S7,  91;  Sheriffs  and  CVmsta- 
bles,  «s»139. 

EXEMPTIONS. 

See  Ap^l  and  Error,  4s>374;  Homestead; 
Municipal  COTporations,  ^>434. 

m.  WAIVES  OB  FOBFEXTURE. 

<@=>94  (Wash.)  Exempt  household  goods  may 
be  mortgaged ;  such  mortgage  operating  as  waiv- 
er of  the  exemption,— Cammarano  v.  i^ongmire. 
160  P.  806. 

EXPERIMENTS. 

See  Criminal  Law,  «S3»388. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  <e=»480 ;  Bvidence,  <9=»471- 
558. 

EXPRESS  TRUSTS. 

See  Trusts,  ^17,  25. 

EXTENSION. 

See  Kxoeptions,  Bill  of,  ^940;  Xew  Trial, 

lis. 
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EXTORTION. 

See  Criminal  Lav,  ^16. 

FACTORS. 

See  Broken;  Principal  and  Agent 

FAINT. 

See  Street  Railroads,  «s>93%. 

FALSE  IMPRISONMENT. 

I.  OI-VU.  LIABILITY. 

(A)  Aotm  CoMBtltirtllilc  Fttlae  laivrlaoBairat 
Md  LlnbUltr  Theretor. 

«»7(2)  (CalApp.)  Juatico  of  die  peace  ii  not 
liable  tor  damageB  for  false  Imprieounent  for 

in  good  faith  issuing  warrant  on  complaint 
w'uich  lie  belieres  to  state  oSenBe,  although  com- 

Slalnt  doea  not  atate  oScDBe,  under  Pen.  Code, 
I  1426, 1427^PlatE  t.  Marion,  169  P.  697. 

(M)  Actions. 

^=»20(1)  (Mont.)  Complaint  against  towDship 
joatice  for  committing  to  jail,  in  default  of  bail, 
one  arrested  for  violatioa  of  ordinance  of  town 
within  township,  held  inauffidoit  to  state  canse 
of  action  -  against  justice  for  false  imprison- 
ment, in  view  of  Rev.  Codes,  |  3242,  and  sec- 
tion 7962,  Bubd.  15.— Grant  t.  Williams.  160 
P.  286. 

FALSE  PRETENSES. 

See  Indictnmit  and  Information,  4s>110. 

(Okl.Cr.App.)  Information  held  to  al- 
lege the  crime  of  false  pretenses  with  sufficient 
deQniteness  and  clearness.— Blanck  t.  State,  169 
P.  1130. 

4s»29  (Gai.App.)  An  indictment  under  Pen. 
Code,  I  72,  for  presentinv  to  coanty  supervisors 
a  false  or  fraudulent  claim  for  rood  work 

^^ould  show  the  one  claiming  to  have .  done 
work  was  authorized  by  one  who  conid  incur 
the  claim,  so  that,  if  genuine,  the  county  super- 
visors could  aUow  it— People  v.  Butler,  1^  P. 
91S. 

^s>30  (CalApp.)  Information  charging  obtain- 
ing of  moaey  by  false  pretenses  and  representa- 
tions with  respect  to  rooming  bouse^  held  to 
sufficiently  allege  fakdty  of  representations, 
though  some  of  allegations  might  be  construed 
with  reference  to  building  in  which  rooming 
bouse  was  conducted  instead  of  lease  and  farni- 
tare  thereof,  which  was  involved. — People  v. 
Rogers,  169  P.  399. 

«s»30  (CaLApp.)  An  indictment  under  Pen. 
Code,  i  72,  for  presenting  to  officials  a  false  or 
fraudulent  claim  must  allege  or  show  defend- 
ants knew  it  was  fraudulent.— People  v.  Butler, 
169  F.  918. 

An  indictment  under  Pen.  Code,  |  72,  for 
presenting  a  fraudulent  claim  for  road  work, 
not  allegmg  knowledge  of  item  of  work  by  an- 
other being  too  large,  is  bad  in  toto,  though 
there  was  item  for  work  by  defendant.— Id. 
®s»32  (CaLApp.)  Information  alleging  that  de- 
fendant obtained  by  fake  pretenses  and  repre- 
aentntions  sum  of  $600  is  sufficient,  though  not 
alleging  that  it  was  lawful  money  or  current 
coin  of  United  States.— Peoide  v.  Rogers,  169 
P.  399. 

9=>38  (Wash.)  Since  In  prosecution  under 
Rem.  Code  1915,  |  2601,  for  larceny  by  false 
pretenses,  the  atate  need  neither  charge  nor 
prove  facts  not  specifically  included  within  the 
definition  of  the  crime,  guilty  knowledge  need 
not  be  proved  further  than  as  implied  within 
the  phrase  "with  intent  to  deprive  or  defraud 
the  owner  thereof."— State  v,  Pettviel,  169  P. 
977. 

^»47  (CaLApp.)  In  prosecution  for  obtaining 
money  by  false  representatioiM  made  in  connec- 


tion with  sale  of  romidiif  hotne,  eridence  as  to 
prior  transaction  between  parties  keld  admis- 
sible.—People  V.  Rogers,  Iw  P.  399. 

<t^49<l)  (Cal.App.)  In  prosecution  for  obtsin- 
iDg  money  by  false  pretenses  that  defendant  was 
owner  of  furniture  and  lease  of  rooming  house, 
evidence  hetd  sufficient  to  sustain  conviction.— 
People  V.  Rogers,  169  P.  399. 

FALSE  TESTIMONY. 

See  New  Trial,  «=932. 

FEDERAL  COURTS. 

See  Courts,  *=»397. 

FEDERAL  EMPLOYERS'  LIABIUTY 
ACT. 

See  Blaster  and  Servant,  4»fi6L. 

FEES. 

See  Attorn^  and  OUeuC  «s»181-16e;  Partition, 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ^»196. 

FENCES. 

See  Animals,  *=»92;  Railroads^  «C3>103,  41L 

FILING. 

See  Ezceptioas,  Bill  ^»40;  Mechanics* 
Tvieua,  «9»132. 

FINDINGS. 

See  Appeal  and  Error,  «=»931,  1008-1013; 
Judgment,  4s>256;  Municipal  Corporations, 
«=»706;  New  Trial,  «=>59.  73;  Refereoce, 
4=999;  Street  Railroada,  «b3119;  Trial,  «=> 
356.  388-M6:  WUlo,  «»834. 

FLOOD  CONTROL  DISTRICT. 

See  Drains,  «=>2,  18,  67. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINEa 

I.  CIVIL  LIABIUTT. 

^9(2)  (OkL)  The  right  to  maintain  forr-ible 
entry  and  detainer  Is  not  detmnined  by  plain- 
titTs  right  of  posseasion.  but  by  whether  he  baa 
been  in  possession,  and  snch  peaawsion  has  been 
taken  from  Um  by  foRA— Praetor  T.  Gapps,  11M 

P.  au4. 

i8=»2g(l)  (OkL)  In  unlawful  detainer  of  real 
property,  the  harden  Is  npon  plaintiff  to  prove 
that  defendant  was  in  posoaasion  <lt  property 
when  action  was  brooght— MooICod  Y.  Garrisoa, 
169  P.  89& 

FORECLOSURE. 

See  Mechanics'  Uena,  ^»281;  Mortgage^ 
39(M9eL 

FOREIGN  CORPORATIONS. 

See  Taxation,  ^160. 

FOREIGN  JUDGMENTS. 

See  Judgment,  «=a815,  822,  946. 

FORESTS. 

See  Wooda  and  Forests. 
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FORFEITURES. 

See  loBurance.  ^755,  818:  Landlord  and  Tea- 
ant,  «s>112;  Usuryt  «=»145. 

FORGERY. 

See  Banks  and  Banking,  «»147,  148. 

FORNICATION. 

Sm  Levdneas;  Pnwtitation. 

FRANCHISES. 

See  Taxation,  ^»117. 

FRAUD. 

See  Attorney  and  Client.  «=>44:  Bills  and 
Notea,  "S^SOB,  520;  Evidence,  •S=>434;  False 
Pretenses;  Fraads,  Statute  ot:  Fraudulent 
Conveyances;  loBDrance,  €=^292,  380,  668; 
Jndcment,  «b»444,  460,  Pleadlna:,  «s>8; 
PabUc  Landa.  «»121;  Beleaae,  •s»17.  ST. 

I.  DBCXEpnoM  ooNanruTpro 

raATO,  AJffP  f.TABITiTTT 
THEKT5FOB. 

^9  (Okl.)  Gist  of  fraudulent  misrepresenta- 
tion is  produdnf  of  false  impreadon  upon  mind 
of  other  party,  and  if  tUa  result  is  actually 
accomplished,  means  are  immaterial.— Henry  t. 
Collier.  169  P.  636. 

To  constitnte  actionable  fraud,  it  must  appear 
that  defendant  made  material  false  miarepra- 
Mntation,  knowing  it  to  be  false,  recklessly, 
without  knowledge  of  its  truth,  and  with  inten- 
tion that  it  be  acted  upon,  and  that  other  party 
acted  in  reliance  upon  it  to  his  injury. — Id. 
^=»ll(2)  (Okl.)  Defendant's  answer  to  queation 
as  to  value  of  his  land  offered  in  cxdiange  that 
be  asked  $1,000  for  it,  inducing  belief  that  it 
was  of  such  value,  when  in  fact  it  was  of  much 
less  value,  amounted  to  a  "fraudulent  misrei*- 
resentaCion"  justifying  rescission.— Henry  v. 
Collier,  168  P.  636. 

-4S9|((2}  (Okl.)  No  action  will  lie  upon  an  ex- 

Sression  of  opinion  aa  to  the  value  of  property 
ependent  upon  a  contingency,  or  which  is  of 
a  speculative  character,  whatever  tbe  injury  to 
a  party  relying  thereon.— Limerick  v.  Jefferson 
Life  Ins.  Co.,  168  P.  1080. 
«»I3(3)  (Okl.)  To  conatitote  actionable  fraud 
there  must  be  a  blae,  material  misrepresenta- 
tion made  recklessly  with  Intent  that  it  he 
acted  upon,  and  wluch  is  acted  on  to  party's 
injury.— Dieterle  v.  Harris,  169  P.  873. 

'^=9l4  (Or.)  Where  a  vendor  of  land  by  the  acre 
warrants  there  are  a  certain  number  of  acres 
in  the  tract,  it  renders  him  responsible  for  dam- 
ages if  there  are  laaa  ^an  stated,  though  he  be- 
lieves it  to  contain  such  amount— Purdy  v.  Un- 
^rwood,  169  P.  086. 

n.  Aonom. 

(A)  RIvlita  of  Aatlon  mn*  DefeBieB. 

^931  (Okl.)  One  induced  by  false  and  fraud- 
ulent repreeentatioDs  to  purchase  property  may 
retain  what  be  receives  and  bring  action  at  law 
for  damages  from  reliance  upon  such  representa- 
tions.-Hooker  v.  Wilson,  169  P.  1097. 

(U)  Bvl««M«e. 

^=»52  (Okl.)  On  issne  of  fraud,  any  evidence 
competent  by  other  mles  of  law,  and  which 
tends  to  prove  or  disprove  the  issue,  is  admiasi- 
ble.— Hooker  v.  Wilson,  169  P,  1097. 
«S958(1)  (Or.)  Fraud  is  ordinarily  established 
by  circumstantial  evidence.— State  v.  Hyde,  160 
P.  757. 


>S8(1)  (Or.)  Proof  of  fraud  must  not  reat  on 
conjecture.— State  v.  Hyde,  169  P.  775. 


(D>  Damavm. 

4=»59(1)  (Or.)  Where  a  purchaser  buys  what 
the  vendor  states  to  be  112.5  acres  of  land  at 
$50  per  acre  and  there  are  only  78.76  acres, 
the  vendee  can  recover  the  excess  paid  in  as  ac- 
tion for  fraud,  even  though  he  sold  the  same  for 
as  much  as  he  paid  without  knowledge  of  the 
shortage.- Purdy  v.  Underwood,  169  P.  536. 

FRAUDS,  STATUTE  OF. 

See  Broken,  «s>48;  Pleading,  «s08. 

m.  PBOiasEs  TO  ahswer  fob 

DEBT,  DXIFAVI.T  OB  HISGAB- 
BXAOE  OF  AHOTEEB. 

«=923(4)  (CaLApp.)  Civ.  Code,  |  1624,  subd. 
2,  held  to  have  no  application  to  a  contract  be- 
tween a  prospective  purcbaaer  and  the  broker, 
whereby  the  purchaser  promised  to  ray  Uie 
broker  In  case  he  closed  the  deaL— Byan 
Walker.  169  P.  417. 

^33(2)  (Wash.)  Where  defradant  being  in- 
terested in  effecting  consolidation  of  two  foreign 
language  newspapers  orally  agreed  to  pay  in- 
debtedness for  printing  done  for  one  of  papers 
hv  plaintiff,  as  well 'as  future  indebtedness  if 
piaintifl  would  continue  printing,  such  agree- 
ment was  supported  by  consideration  sufficient 
to  take  It  without  statute  of  frauda.— Washing- 
ton Printini  Co.  t.  Osner.  169  P.  988. 

VI.  REAL  PBOPEBTY  AWP  ESTATES 
AMD  INTEBESTS  THEBEITT. 

«=»96(4)  (Wash.)  Under  Rem.  &  Bal.  Code,  S 
S745,  requiring  all  contracts  creating  or  evi- 
dencing any  incumbrance  upon  real  estate  to 
be  by  deed,  oral  agreement  of  bolder  of  sheritPs 
execution  sale  certificates  to  subject  them  to  a 
mortgage  created  no  incumbrance  upon  the  land. 
—Allen  V.  Mitchell,  169  P.  826. 
«a>56(5)  (Kan.)  Where  oil  and  gas  lease  is 
made  to  one  lessee  for  benefit  of  all,  and  he  ad- 
vances purchase  price,  and  his  drafts  against 
other  lessee  are  paid,  their  claims  cannot  be  de- 
feated on  ground  that  transacrion  is  an  oral 
contract  for  Bale  of  interest  in  lands,  within 
Gen.  St.  1915.  |  4888.-Aaron  v.  Rothrock,  169 
P.  1161. 

«=>63(1)  (Or.)  Porebaser  of  land  with  knowl- 
edge that  another  claims  title  in  fee  by  ad- 
verse possession  cannot  set  up  estoppel  as 
against  such  claimant  on  a  subsequent  verbal 
statement  by  defendant  that  be  waived  bia 
claim.— McKinney  v.  Hindman,  169  P.  93. 

VH.  BAIM  OF  GOODS. 

(B)  Aeoeptsme«  at  Part  Of  GmAs. 

«=»90(1)  (Or.)  It  a  piano  waa  sold,  deUvered, 
and  accepted,  the  contract  waa  executed,  and 
the  statute  of  frauds  could  not  be  invoked  to 
defeat  a  recovery  of  the  purchase  price. — 
Richey  v.  Robertson,  169  P.  99. 

vm.  BEQuxuTm  AKD  Bvmcumor 

OF  WBITXHO. 

(Colo.)  A  memorandum  of  sale  of  "60 
dry  cows  at  $55  per  head  of  the  bunch  of  dry 
cattle  at  Stratton^'  waa  sufficient  identification 
to  take  the  contract  out  of  the  statute  ot  frauds. 
—Adams  V.  Guiraud,  169  P.  580. 
«=3>1I6(3,  4)  (CaLAop.)  Civ.  Code,  $  1324, 
subd.  Q,  does  not  apply  to  a  contract  employing 
an  agent  to  sell  personalty.— Byan  v.  Walker, 
169  P.  417. 

4=»II8(1)  (Cal.)  Two  instruments,  simultane- 
ously executed,  Held  to  constitute  one  contract 
not  in  contravention  of  the  statute  of  frauds,  in 
view  of  Civ.  Code,  H  10^2.  1647.— Frost  v.  Al- 
ward.  169  P.  379. 
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□L  OraRATIOlf  AWP  EFFECT  OF 
STATUTE. 

*»l25fl)  (CaLApp.)  C!iv.  Code,  fi  1698,  pro- 
viding tiiat  contract  ip  writing  may  be  altered 
only  ut  writing,  or  by  executed  oral  agreement, 
does  not  prevent  plaintlffB  from  sning  on  original 
written  contract  which  has  been  orally  extended. 
— Donlon  v.  Meyer,  169  P.  447. 

FRAUDULENT  CONVEYANCES. 

I.  TBANSFEBS  AND  TBAHSACTIONS 
INVAUD. 
(O  Propcrtr  Md  RIclitK  Trautorrcd. 

^»52(1)  (Utah)  An  owner's  conveyance  of  his 
homestead  to  hia  wife,  with  intent  to  defraud 
his  creditors,  does  not  affect  hia  right  to 
claim  a  homestead  exemption  in  proper^  con- 
veyed.—Daniels  V.  Smith.  169  P.  2^7. 
«s=>52(2)  (Utah)  Under  Comp.  Lews  1907,  1 
1149,  providing  that  failure  to  make  a  home- 
Btead  declaration  shall  not  impair  homestead 
right,  a  husband's  failure  to  make- such  declara- 
tion is  immaterial  in  creditor's  suit  to  set 
aside  homestead'a  Craudulent  cuiveyance  to  his 
wife.— Daniels  v.  Smith.  169  P.  207. 

(B)  Consider atlom. 

^s>87(l)  (Or.)  Judgment  creditor  Is  not  preju- 
diced by  debtor's  conveyance  of  property  subject 
to  recorded  mortgage  covering  after-acquired 
property,  where  no  fraud  was  disclosed  and 

gropertrs  value  was  less  than  mortgage  debt- 
Clarke  Woodward  Drug  Co.  v.  Hot  Lake  Sana- 
toriam  Co.,  169  P.  796. 

(H)  PreferejacM  to  OredltoM. 

15(1)  (Or.)  A  debtor  has  the  right  to  pre- 
fer one  creditor  over  another,— People's  Bank  v. 
Roetad,  169  P.  347. 

«:s>ll5(l)  (Wash.)  Since  insolvent  debtor 
may  prefer  one  or  more  of  hia  creditors,  though 
sndi  preference  exhausts  whole  of  bia  property, 
transfer  to  one  creditor  is  not  delaying  or  hin- 
dering of  creditors  within  the  statute.--MeakiiD 
V.  Lodwig.  169  P.  24. 

(I)  Betenllon  of  PoBseBSlon  or  AwavoBt 
Title  by  Orantor. 

^=>I54(1)  (Or.)  Failure  to  record  trust  agree- 
ment by  which  one  creditor  obtained  legal  title 
to  the  debtor'a  land  which  was  made  before  a 
judgment  was  docketed  docs  not  affect  the  rights 
of  the  parties  nor  render  the  conveyance  void 
under  O.  L.  |  20Tf— Peon's  Bank  t.  Boatsd, 
109  P.  347. 

n.  BIORT8  AKB  LIABILITIES  OF 
FABTIES  AND  PUBCHASEBS. 
(A)  Orldjaal  Partlea. 

«5>I72(1)  (Or.)  A  deed  to  land,  though  made 
the  grantor  with  the  intent  of  delaying  and 
hindering  creditors,  is  as  brtween  him  and  his 
grantee  o[»erative  to  pass  title. — People's  Bank 
V.  Roetad.  169  P.  347. 

«s>l72(l)  (Or.)  Under  bnlk  sales  act  (L.  O.  L. 
21  6060-6072),  as  amended  b?  Lews  1813,  p. 
537,  making  certain  sales  void  as  to  sellers 
creditors,  sale  is  valid  between  seller  and  pur- 
chaser, and  is  merely  voidable  at  instance  of 
seller's  creditors.— Oregon  Mill  ft  Grain  Co.  v. 
Hyde,  169  P.  791. 

^»I74  (Or.)  A  deed  to  land,  though  made  by 
the  grantor  with  the  intent  of  delaying  and  hin- 
dering creditors,  is  good,  as  to  aU  persona  until 
declared  vtrid.— Petqtk's  Bank  t.  Bostad.  169  P. 
847. 

(D>  Bona  Fide  Par«kMers  from  Grantee. 

«a»l97  (Or.)  Where  plaintiff  sued  his  debt- 
or, who,  with  intuit  to  defraud,  conveyed  to 
another,  and  later,  to  cover  a  defalcotion  of  the 
debtor,  a  trust  agreement  was  made  in  favor  of 
defendant  Iv  wlueh  deCendut  advanced  the 


money  to  care  for  the  d^dcstfon  In  retam  for 
a  mortgage  on  the  lota,  defoidant,  having  bad 
no  previous  notice  of  the  fraudulent  intent,  ac- 
quired good  title  in  view  of  U  O.  L  |  7401.— 
People's  Bank  v.  Bostad,  168  P.  S47. 

nZ.  BEMEDIES  OF  CBEDITOBB  AXD 
PUBOHASEBS. 

(A)  PeraoBS  Entitled  to  Awtort  Invaltdllr. 

€=>225  (Or.)  A  seller's  creditor  may  waive 
fraud  and  ratify  a  sale  in  violation  of  balk 
sales  act  (lu  O.  L.  JS  6069-^2),  as  amendca 
by  Laws  1913.  p.  «J7.-Oregon  Mill  ft  Grain 
Co.  V.  Hyde,  169  P.  791- 

Judgment  creditor's  attempt  to  collect  debt 
directly  from  judgment  debtor,  etc.,  held  not  to 
estop  it  from  proceeding  against  gamisbee,  who 
had  not  changed  his  position  because  of  cred- 
itor's actions.— Id. 

(B)  Rvmedles    on    Orovnd   «t  KaUlty  ot 

Transfer. 

€=»229  (Or.)  A  seller's  creditor  may  ganush 
goods  transferred  to  a  purchaser  in  violation  of 
bulk  sales  law  (L.  O.  L._«  6069-6072>.  as 
amended  bv  Laws  1913,'' p.  687.— Orecon  Mill  & 
Grain  Co.  t.  Hyde,  169  P.  79L 

(G)  Bvldence. 

^271(3)  (Or.)  Plaintiff  in  action  to  set  ande 
conveyance  as  fraudulent  has  the  burden  o[ 

6 roving  the  fraud  alleged.— People's  Bank  t. 
ostad,  169  P.  347. 
^277(2)  (Kan.)  FaUure  of  consideration  in 
giving  of  note  and  chattel  mortgage  by  insol- 
vent husband  and  bis  wife,  will  not  be  presam- 
ed  because  mortgagee  is  wife's  brother.— Gri- 
sier  v.  Farmers'  State  Bank  of  Belpre,  169  1*. 
216. 

^276(1)  (Kan.)  Pmodulent  purpose  in  giv- 
ing of  note  end  ehattd  mor^ge  bf  Insolvent 
husband  and  his  wife  win  not  be  presumed  be- 
cause mortgagee  is  wife's  brother.— Grisier  r. 
Farmers'  SUte  Bank  of  Belpre,  100  P.  216. 
«s>298(l)  (Wash.)  In  suit  to  set  aside  convey- 
ance as  fraudulent  to  subsequent  credittnv,  evi- 
dence ibeld  insufficient  to  show  conveyance  was 
made  with  intent  of  grantor  to  defmnd.— Wic- 
gins  V.  Shaw,  169  P.  853. 

«»30l(2)  (Wash.)  Id  suit  to  set  aside  convey- 
ance as  fraudulent  to  subsequent  creditors,  evi- 
dence hetd  insufficient  to  show  conveyance  was 
made  with  intent  of  pantea  to  detrandw— Wit> 
gins  T.  Shaw,  160  P.  m 

GAME. 

See  Telegraphs  and  Telephones,  ^s»liw 

GARAGES. 

See  Zirery  Stable  and  (Hrage  Keep«B. 

GARNISHMENT. 

See  Attachment;  Fraudulent  Conveyances,  49 

229. 

I.  NATUBE  AND  OBOVmBS. 

4s>l  (Or.)  Qamishee  is  Usble  only  because  he 
is  Indebted  to,  or  has  propertv  in  lus  possession 
belonging  to,  debttw,  either  in  fact  or  in  oon- 
tempiation.  of  law.— Oregon  Mill  ft  Grain  Co. 
V.  Hyde,  169  P.  791. 

U.  PERSONS  AND  PBOPEBTY  SUB- 
JECT TO  OABHXSHMElfT. 

^17  (Utah)  In  the  absence  of  statute,  dtr 
cannot  be  gatnidieed  for  salary  of  an  officer.— 
Tribune  Reporter  Pristine  Oo.  v.  ^Hner,  169 

P.  170. 

^s>50  (Kan.)  Where  insolvent  oil  and  gas 
company  left  Its  tools,  etc.,  and  abandoned 
work,  lessor,  who  bad  not  declared  forfeitnre 
of  lease  porsnant  to  terms  of  lease,  was  in 
possessioa,  within  Ova.  St.  1816,  |  7T83  (Ood* 
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Gy.  Proc  i  87),  for  parposM  of  gaTnisbment 
in  actfoD  ^  l«Mee*B  creditors,  interpleader^ 
claiming  Uens  on  properly.— HamUton-Oollinaou 
Hardware  Oo.  t.  Arkanm  Git?  OH  &  Oaa  Co., 
100  p.  190. 

Where  lesaee  o(  oil  land  abandoned  digdng 
of  wella  and  allowed  lease  to  lapse,  formalzor- 
feitare  by  lessor  aiter  giving  notice  was  not 
necessary  to  hia  liability  as  garnishee  in  ac- 
tions broDght  by  lessee's  creditors.— Id. 

UEM  OF  OABinSHMENT  AMD 
T.TABn.TTT  OF  OARiaSSEE. 

^:>I05  (Or.)  Oamishnient  does  not  create  lien 
apon  property  of  garnishee  or  money  in  its 
bands,  but  merely  a  contingent  personal  liabil- 
ity to  respond  to  any  judgment  afterwards  re- 
covered.—Mnrphy  T.  Bjelik,  168  P.  520. 

Wlten  plaintiff  in  an  action  in  which  a  gar- 
nishee files  an  answer  satisfactory  to  plaintiff 
secures  a  judgment,  it  does  not  create  a  lien 
upon  any  property  of  the  gamishec^Id. 

^=>t  12  rWash.)  General  contractor  having  mon- 
ey to  suocontractor'a  credit  when  writ  of  gar- 
nishment was  served,  but  subsequently  required 
to  satisfy  liens  to  protect  itself  and  the  ouild- 
iog,  held  not  liable  to  plaintiff.— Puget  Sound 
Machinery  Depot  v.  Pearson,  169  P.  847. 

VI.  PBO0EEOIK6S  TO  SVPPOST  OR 
ENFORCE. 

1 58  (Wash.)  Contractor  denying  indebted- 
ness to  subcontnctor  A«U  entitled  under  Its  an- 
swer to  show  the  facta  concerning  liens  created 

by  subcontractor  and  their  payment  in  view  of 
Rem.  &  BaL  Code,  fi  286.— Puget  Sound  Ma- 
chinery Depot  v.  Pearson,  189  P.  847. 
«=»I62  (Wash.)  Contractor  paying  liens  after 
garnishment  held  to  have  burden  of  showing 
that  liens  were  bona  Bde  debts  created  by  sub- 
i-ontractor  and  fhat  it  was  necessary  to  pay 
them  to  discharge  the  liens.— Puget  Sound  Ma- 
chinery Depot  v.  Pearson,  169  P.  847. 
«»I80  (Or.)  Under  L.  O.  L.  |  295  et  seq., 
money  judgment  against  a  garnishee  is  a  nullity 
where  he  answers  admitting  an  indebtedness 
and  plaintiff  is  eatisfied  with  the  answer.— Mur- 
phy V.  Bjelik,  169  P.  520. 

^189  (Or.)  Under  L.  O.  L.  SS  233,  234,  and 
308,  sale  under  execution  of  debt  which  has  ma- 
tured and  is  dne  from  garnishee  is  not  contem- 
idated,  and  an  order  for  such  a  sale  would  be  a 
nnlUty.— Mnrphy  v.  Bjelilc,  169  P.  520. 

Under  Ij.  O.  Lk  S  234,  where  garnishee  hatf 
admitted  indebtedness,  demand  for  paymait  be- 
fore levying  on  its  property  is  jurisdictional, 
•nd  a  sale  without  such  demand  is  a  nullity.— Id, 

IX.  OFER&TIOIV  AWP  EFFECT  OF 
qABlTOHlIEMT,  JTOOMEMT, 
OK  PAmBXT. 

4=»2S5CE)  (OU.)  Where  Intervener,  claiming 
funds  in  possession  of  garnishee,  withdraws  his 
petition,  garnishee  need  not  serve  notice  of  pro- 
ceeding on  claimant  or  interpose  any  defense  in 
his  behalf,  and  garnishee's  payment  of  jodg- 
raent  la  binding  oi  sneh  elainiant^-Schenbeck  t. 
First  Nat  Bank,  169  P.  019. 

GAS. 

4=9 1  (Kan.)  Power  to  regulate  lighting  equip- 
ment for  city  streets,  when  service  is  to  be 
performed  principally  within  city,  is,  by  pablic 
utilities  act  (Oen.  SL  1916,  81  8329,  8361).  re- 
served to  ci^  government,  and  is  not  vested 
in  Public  Utilities  Gommissioa.— Welsbach 
Street  Lighting  Co.  v.  Pablic  Utilities  Commis- 
sion. 169  P.  205. 

Where  at  expiration  of  eariier  contract  new 
contract  was  made  between  public  ntUfty  com- 
pany and  municipality,  h^d,  that  matter  which 
uvolved  street  lighting  was  within  governmen- 


tal and  ooxporato  omtml  of  dtoi  ud  not  wlth'- 
in^urisdicUon  of  Pobttc  UtUiow  OMnmiaalon. 

GIFTS. 

See  Charities;  Tsxation,  «s»8ei-90a 

I.  UTTEB  VIVOS. 

«s>49(4)  (Utah)  Evidence  held  insufficient  to 
show  a  j»rol  gift  of  land.— Stephens  v.  Ste- 
phens, 169  P.  742. 

Statements  t£  sons  while  erectinf  a  house  on 
land  owned  by  their  mother,  not  in  ner  presence, 
that  they  were  building  it  so  that  she  could  col- 
lect the  rent  as  long  as  she  lived,  was  insuffi- 
<nent  to  show  that  the  mother  was  only  to  have 
a  life  estate  therein,  or  that  the  sons  were  in- 
tended to  have  an  interest  therein.— Id. 

GRAFT. 

See  (Contracts,  ^s>181;  Mnnidpal  Corporations, 

GRAND  JURY. 

See  Indictment  and  Information. 

GRAND  URGENT. 

See  Larceny,  «b>2S. 

GRANTS. 

See  Public  Lands;  Bailroeds,  ^72,  IS. 

GUARANTY. 

See  Frauds,  Statute  of,  ^=»23,  88;  Indemnity; 
Principal  and  Surety. 

I.  BEQUinTEB  AUn  ▼AZADXTT. 

1 6(2)  (CaLAop.)  Where  a  contract  guaran- 
teeing performance  of  another  was  made  simul- 
taneooaly  therewith,  no  other  consideration  need 
exist,  by  apedfie  provision  of  Gir.  Oode,  |  2792. 
-Lewin  T.  HanfSrd,  160  P.  242. 

n.  GONSTBUOTXOir  Ain>  OPEBATIOH. 

<t=»40  (CaLApp.)  Where  plaintiff  and  a  corpo- 
ration made  and  executed  contract  that  plaintiff 
would  sell  and  the  corporation  buy  stock,  and 
simultaneously  defendants  guaranteed  perform- 
ance that  the  corporation  would  buy.  and  agreed 
tbat,  if  it  failed  to  do  so,  they  woald  pttrsonally 

{lay  the  agreed  price,  snot  contract  did  not  vio* 
at»  <^v.  Code,  f  2800,  limiting  Uability  of  guar^ 
antor  to  amount  recoverable  from  prindpaL— 
Lewin  T.  Hanford,  ISO  P.  242. 

rV.  BJBKEDIEB  OF  CREDITOBS. 

4^78  (CaLApp.)  Where  defendants  guaranteed 
purchase  by  conioration  of  stock  from  jdalntiff, 
wbo  tendered  the  stock,  it  was  no  d«enee,  in 
action  on  the  gnaranty,  tbat  the  stock  was 
worth  more  than  the  i^reed  price,  so  that  plain- 
tiff suffered  no  damage.— Lewin  v.  Hanfom,  160 
P.  242. 

GUARDIAN  AND  WARD. 

See  Inaane  Pmmua,  ^»SB. 

n.  APPonmnvT,  auAunoATioir, 

AMD  TBirUBB  OF  OUABDIAK. 

^9l3(3)  (Cal.)  Where  after  a  aeparation  the 
husband  went  to  his  wife's  town  and  took  theii 
children  into  his  custo^,  and  notified  her  of  his 
act,  notice  to  such  wife  was  not  neceseary  In 
a  proceeding  to  have  the  bnaband  appointed 
guardian— In  re  Morehouse,  169  P.  86S. 

9lS  (Wash.)  Under  Rem.  Code  1916,  SS  1395, 
1449,  1632,  1633,  giving  of  bond  U  condition 
precedent  to  right  of  guardian  to  act.  and  he 
cannot  qualify  without  giving  bond.— Vanbom 
v.  Ncatoss,  109  P.  SOI. 
Guardian's  failore  to  qnaUfy  by  giving  bond 
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is  a  jariadictlonal  defect,  which  nakes  aale  of 
real  estate  in  a  proceeding  where  no  bond  has 

been  given  illegal  and  void. — Id. 

IV.  SAI.es  AMD  OONVETAHOES  UN- 
DER ORDSB  OF  OOUBT. 

•e=>76  (Wash.)  Probate  Code  (Laws  1917,  c. 
156)  i  215,  as  to  defects  in  gaardian'a  sales, 
held  not  applicable  to  jurisdictional  defects  in 
sales  prior  to  its  taking  effect,  in  view  of  sec- 
tions 222  and  223,  repealing  Rem.  &  Bal.  Code, 
if  1698.— Vanhom  v.  Nestoss,  169  P.  807. 
<@=9l04  (Waah.)  Failure  of  guardian  to  qnality 
hy  giving  bona  held  not  a  defect,  vitbui  the 
curative  provisions  of  Rem.  Code  lOlC,  {  1693, 
since,  the  bond  being  jurisdictional,  the  court 
had  no  jurisdiction  of  the  estate. — Vanhorn  v, 
Nestoss,  169  P.  807. 

•g=>l05(2)  (Wash.)  Action  to  have  sale  in 
guardianship  proceeding  declared  illegal  and 
void,  and  establish  plaintiffe  title,  and  for  ac- 
counting on  ground  that  sale  was  void,  because 
guardian  gave  no  bond,  held  a  proper  attack  on 
sale  and  confirmation. — Vanhorn  v.  Nestoss,  169 
P.  807. 

«s»l08  (Warii.)  A  purchaser  of  land  at  a  sale 
in  a  guardianship  proceeding  was  charged  with 
notice  of  the  guardian's  failure  to  qualify  by 
giving  a  bond.— Vanhorn  v.  Nestoss,  1&9  P.  807. 

Vm.  INABILITIES  OB  OUABDIAB- 
SHIP  BONDS. 

«=3l82(l)  (OkL)  District  court  has  jurisdic- 
tion of  action  by  ward  againat  estate  at  his  for- 
mer guardian  and  the  surety  on  guardian's  b<md. 
although  guardian  had  not  accounted  to  the 
county  court  prior  to  hia  death.— Moray  v. 
Christian,  169  P.  887. 

HABEAS  CORPUS. 

See  Mandamus,  ®=>31. 

I.  NATITRE  AND  OBOVBDS  OF 
BEBIEDY. 

^=^1  (Wyo.)  Province  of  habeas  corpus  pro- 
ceedings  is  to  inquire  only  into  jurisdiction  mat* 
ters.— I^^  parte  Sfadson,  169  P.  336. 
€=»3  (CaLApp.)  Person  in  custody  under  mag- 
istrate a  commitment  will  not  be  discharged  on 
habeas  corpus  because  case  was  not  certified  to 
juvenile  court,  as  he  might  raise  every  ques- 
tion in  the  proceeding  on  the  information  filed 
against  him.— Ex  parte  Northon,  169  P.  1001. 

I  (Cal.App.)  Where  petitioner  voluntarily 
submitted  to  imprisonment  from  which  he  seeks 
to  be  dfsdiai^ied  for  purpose  of  presenting  in 
habeas  corpus  proceeding  question  of  validi^  of 
Older  holding  nim  to  answer,  petition  will  be 
dismissed. — Lx  parte  Bernaon,  169  P.  916l 
«s>27  (CaLApp.)  Under  St.  1195,  p.  1225,  |§ 
4d  and  6,  suggestion  on  preliminary  hearing 
that  defendant  was  under  18,  held  not  to  de- 
prive magistrate  of  jurisdiction  so  aa  to  require 
discbarge  from  custody  under  hia  commitment 
on  habeas  corpus.— Ex  parte  Northon,  160  P. 
1051. 

^38  (CaLApp.)  Under  Pol.  Code,  S  2189,  as 
amended  by  St.  1916,  p.  668.  as  to  release  of 
insane  person  on  recovery  and  section  2185c, 
as  to  release  of  persons  committed  for  exces- 
sive use  of  drugs,  held  that,  no  specific  remedy 
being  provided  for  release  of  one  committed  for 
use  of  drugs  when  superintendent  does  not  so 
recommend,  writ  of  habeas  corpus  is  open  to 
such  person.— Ex  parte  Goldie,  1^  P.  025. 

n.  jmeilSDIOTION.  PROOBEDINQS, 
AJn>  BELIEF. 

«S999(1>  (Or.)  Evidence  Uiat  .father,  on 
death  of  child's  mother,  and  after  statement  of 
her  sister,  "Give  the  child  to  me  and  I  will 
raise  it."  said,  "You  shall  have  it,"  does  not 
justify  court,  In  habeas  corpna  on  petition  of 


father,  in  IgiioTfaig  Ua  natoral  ilghta^Bx  part* 

Turner,  ITO  P.  109. 

Where  father,  on  death  of  child's  mother,  and 
after  statement  of  her  alato;  "Qive  tiie  chfld 
to  me  and  I  will  raise  it,"  said,  "You  shall  hava 
it,"  he  could  revoke  such  agreement.— Id. 
«=»l  13(12)  (Or.)  On  habeas  corpus  to  deter- 
mine right  to  custody  of  infant,  review  on  ap- 
peal is  de  novo,  despite  L.  O.  L.  |  669,  providing 
for  appeal  in  habeas  corpus  "in  Uke  manner 
and  with  like  effect  as  in  an  action."— Ex  part* 
Turner,  169  P.  109. 

HANDWRITING. 

See  Evidence^  ®=>511. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «»1028-1073;  Orimlnal 
Law,  «»116&-1172;  New  Trial,  «s»82. 

HEARING. 

See  Trial.  «=9374. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  ^419,  420;  Evidence, 
317. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Jury,  ^»14;  Mnnidpal  Corporatlmis, 
294-619,   657-706:    Public   Landfc  «»04: 
Railroads,  «=>75,  328-350;  StreH:  Raflroada, 
«=>85. 

X.  BSTABIJSmiBBT.  AI.TEBATIOir» 

Am  umaommniAXQB. 

(A)  BtstAMlaftmeitt  1>r  PvesarlyHMi,  Os«i^ 
or  Re«oanltfOB. 

€=^i7  (Colo.)  In  suit  to  enjoin  road  overseer 
from  removing  fences  belonging  to  plaintiffs 
for  purpose  of  opening  alleged  pnUlc  h^b- 
ways,  evidence  hHd  inauffictent  to  show  that 
alleged  highways  were  established  by  prescrip- 
tion.—Korf  T.  Itten,  169  P.  14& 

<B)  BBtAbllBkmeiit   by   Statnt*   9r  Stata* 
torr  ProoeedlBBS. 

«=968  (Colo.)  Where  he  is  in  possession  land- 
owner is  not  obliged  to  bring  direct  action  to 
set  aside  proceedingB  to  establish  highway 
over  his  land  which  ware  defactive,  bat  may 
rest  on  hia  possession.— Korf  t.  Itten.  109  P. 
148. 

«=»68  (Colo.)  Where  lands  claimed  by  defend- 
ant to  be  portion  ui  eouu^  highway  were  un- 
der fence  and  plaintiffs  were  In  poaaessiott 
claiming  title,  defendant  has  burden  of  prov- 
ing existence  of  highway.— Korf  v.  Itten,  169 
P.  148. 

Where  existence  of  county  bighway  is  onca 
estatdlshed,  burden  is  on  the  landowner  deny- 
ing it  to  ahow  abandonment.— Id. 


m.  COBSTBUOTIOB.  OCPBOTBICBBT, 
AND  BEFAtB. 

«=>II3(^  (Waah.)  It  was  not  within  the  ap- 
parent scope  of  authority  of  right  of  way  agent 
or  deputy  prosecuting  attorney  authorized  to  se- 
cure right  of  way  for  the  highway  to  bind  the 
county  as  to  the  character  of  the  paving  fco  b« 
used.— Town  of  Tukwila  v.  King  County,  169 
P.  824. 

Since  under  Rem.  Code  1916,  |  6879—7,  all 
plans  and  specifications  for  proposed  highways 
are  subject  to  supervision  of  state  highway  com- 
missioner,  county  commissioner  could  not  bind 
county  as  to  material  to  be  used  in  paving  high- 
way.—Id. 

<S=>II3(3)  (Wash.)  Where  county  was  divided 
into  threa  road  districts,  any  agreement  by 
which  commisiirawni  matualljr  aai^ortcd  plana 
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(rf  each  other  la  reapactlve  districtt,  bartering 
away  their  discretion,  waa  Toid  as  a^inat  pub- 
lic policy,  and  no  one  could  acquire  rights  ther&- 
uoder,  so  that  agreement  of  single  commissioner 
that  brick  paving  would  be  need  did  not  bind 
the  county.— Town  of  Tokwlla  T.  King  County, 
m  p.  824. 

Where  county  has  power  to  condemn  right  of 
way  for  highway  tinder  Rem.  Code  1015,  H 
tim-^,  Q8TO-18.  587&-1&.  acceptance  and  re- 
toition  of  rlfflrt  of  way  did  not  ratify  void 
agreement  of  aingle  county  MninuBBioner  that 
brick  would  be  used  for  paving.— Id. 

In  order  to  conetitote  ratificatiim,  the  act 
must  be  accompanied  by  a  manifestation  of  in* 
trat  to  ratify  or  mnat  be  of  sneh  nature  aa  to 
be  utterly  incontistent  with  any  other  coura* 
of  conduct, — Id. 

(S=  1 1 5  (Wash.)  Where  siugle  county  commis- 
aiouer  made  void  agteement  that  highway  should 

be  paved  with  brick,  and  the  other  parties 
Bought  injunction  to  prevent  paving  with  other 
material,  which  wae  denied,  they  were  not  en- 
titled to  damages  for  the  use  of  the  other  ma- 
terial; there  being  no  valid  contractual  duty. 
—Town  of  Tukwila  v.  King  County,  169  P.  824. 

IV.  TAXES,  ASBBSBMEHTS.  AND 
WOBK  OX  HZOHWATS. 

^130  fOkL)  Ber.  Laws  1910.  S  433,  reUting 
to  disposition  of  road  taxes,  applies  to  road  tax- 
es collected  from  residents  of  an  incorporated 
city  or  town,  and  on  account  of  property  situat- 
ed in  town,  levied  for  town  purpcwes,  but  not 
to  taxes  levied  by  county  authorities  for  cona^ 
read  funds.- Town  of  Comanche  t.  Ferguson, 
169  P.  1075. 

BEOin.ATIOM  AND  UBB  FOB 
TBATSIf. 
(A)  pbatrBOliona   and  Baoromeliment«. 

«=s>  1 55  (CaLApp.)  One  suffering  special  injury 
in  the  use  of  bis  property  from  obstruction  of  a 
highway  may  muntain  an  action  to  enjoin  the 

public  nuisance. — Sherwood  v.  Abart,  169  P. 
240. 

«=»I60{S)  (CaLApp.)  The  wife  of  one  obatruct- 
iDg  a  highway  need  not  be  joined  in  action  to 
enjoin  the  obstmction.  merely  because  she  ia  a 
co-ownw  with  him  of  the  adjoiniiur  premlsea. — 
Sherwood  v.  Abart,  160  P.  &f>. 

(<7)  Injwrlea  from  Defect*  or  ObstmctloBB. 

«=32I3(2)  (Wash.)  Whether  county's  failure,  if 
any,  to  maintain  reasonably  safe  roadway  was 
cause  of  accident  to  plaintiff,  Aeld  for  the 
Jury. — Buchanan  v.  San  Juan  County,  168  P. 
872. 

HOIST. 

See  Master  and  Servant,  ^260. 

HOMESTEAD. 

See  Exemptions;  Fraudulent  Conveyances, 
52. 

Z.  NATUBE,  AOOtnamON,  AITO 

(D)  Property  C^Mstltvtlac  Heaaeatead. 

^=>8I  (Cal.App.)  Homestead  right  in  house 
and  lot  wrongfully  possessed  by  wife,  husband 
having  previously  sold  it  and  h<^ding  legal  title 
in  trust  (or  vendees,  could  not  be  acquired  by 
-wife  by  fiUng  declaration  of  homestead^Mc- 
Clellan  v.  Lewis,  16»  P.  436. 

(B)  UabUltlea  ElMfovoeafele  AcmlMat 
Homeatomd. 

«=»9G  (Kan.)  A  homestead  right  attaches  to 
land  obtained  under  a  contract  of  purchase 
where  the  purchaser  and  bis  wife  occupy  it  aa 
a  reaideace,  and  a   new  contract  modify'tig 


'  contract  of  pnrchase  and  a  lease  executed  be* 
tween  seller  and  purchaser,  not  ■Umed  by  or 
consented  to  by  wife,  were  void. — Wialz  v.  Kel- 
ler, 169  P.  106. 

Although  homestead  may  be  sold  to  pay  ob- 
ligations contracted  for  ita  purchase,  purchas- 
er and  wife  may  defend  their  right  as  against 
seller's  action  for  rent  and  forcible  detainer, 
baaed  on  contracts  of  lease  void  because  not 
consented  to  or  signed  by  wife. — Id. 
^»96  (OkL)  No  homestead  right,  under  Const, 
art.  12,  {  2,  can  be  acquired  or  asserted  in  land 
upon  wuch  any  pnrchase  money  is  unpaid,  as 
against  party  to  whom  it  is  due.— Zehr  v.  Bfay, 
168  P.  1OT7. 

n.  TKAN8FEB  OB  INGUMBBANOE. 

«=»I28  (CaLApp.)  Rights  of  pnrchaaers  of 
community  property  acquired,  under  husband's 
contract  of  sale,  by  their  action  for  specific  per- 
formance, were  superior  to  homestead  declared 
by  wife,  because  they  related  back  to  time  of 
sale,  previous  to  filing  of  declaration  of  home- 
stead by  wlfe.-MeCleilan  v.  Lewla.  160  P.  436. 

IV.  ABANDONMENT,  WAIVEB,  OB 
FOBTEITUBB. 

4=>I94  (OkL)  When  homestead  character  once 
attaches  to  land,  it  continues  until  owner  volun- 
tarily changes  Its  character  by  disposing  of  it, 
or  by  leaving  with  intention  or  with  later  form- 
ed intention  of  not  returning  and  occupying  it 
aa  homestead,- German  State  Bank  of  Elk  City 
v.  Ptachek,  169  P.  1094. 

162(1)  (OkL)  Temporary  absence  from  home- 
stead does  not  constitute  an  abandonment,  where 
there  existe  definite  and  fixed  intention  to  re- 
turn.—Qerman  State  Bank  of  Elk  C^ty  v. 
Ptache^  160  P.  1004. 

Abandonment  of  homeetead  ia  accomplished, 
not  merely  by  ^oing  away  without  intending  to 
return  at  particular  time,  but  by  going  away 
witii  definite  intention  never  to  return;  biteni' 
tion  being  the  controlling  (act — Id. 
'®=»I64  (Okl.)  Homestead  owner's  acquisition 
of  title  to  premises  as  domicile  in  nearby  town 
does  not  amount  to  such  permanent  absence  as 
to  work  abaudoDmeot  of  homestead,  so  long  as 
he  intends  to  return  to  it.— German  State  Bank 
of  Elk  City  V.  Ptachek,  169  P.  1094. 
«s>ISli/^  (OkL)  Whether  homestead  has  been 
abandoned  is  a  question  of  fact,  ascertainable 
from  circumetances  of  particular  transactim. — 
German  State  Bank  of  Elk  City  v.  Ptachek,  168 
P.  1094. 

HOMICIDE. 

See  Criminal  Law,  «so488,  44& 

IT.  ABSAIII.T  WITH  INTSKT  TO  MMXSt. 

«=>86  (Wash.)  To  ctmstitnte  assault  in  the  first 
degree,  there  must  be  a  specific  intent  to  kill 
a  homan  being.— State  v.  Albutt,  169  P.  584. 

VJX,  BVIDENOB. 
(A)  Preavmvtlama  mnd  Bvrden  of  Proof. 

«»I45  (CaLApp.)  First  part  of  Pen.  Code,  } 
1105,  dispenses  with  necessity  for  showing  in- 
tent on  trial  for  murder.— People  v.  Byler,  169 
P.  431. 

^151(1)  (Gal-App.)  First  part  of  Pea  Code, 
i  1105,  shifte  burden  of  proving  mitigation 
after  proof  that  defendant  committed  homi- 
cidal act.— People  v.  Byler,  169  P.  431. 

(B)  AdmlBBlbllltr  Ocaeral. 

«3>I66(1)  (CaLApp.)  Evidence  that  after  the 
homicide  defendant  went  toward  the  tong  head- 
quarters was  admissible  as  indicating  the 
tong's  connection  with  the  killing  and  so  fur- 
niahing  a  motive.— People  v.  Ah  Wing,  168  P. 
402. 
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^I7t  (MoDt.)  Under  Bev.  Code,  S  7887,  sab- 
KC.  8t  testimony  of  identification  of  defendant 
by  deceased  while  he  waa  in  hosfntal  is  admis- 
■uile,  though  statements  by  deceased  in  identi- 
ficadon  were  not  shown  to  be  dying  declara- 
tions.— State  t.  Viaher,  169  P.  282. 
«»I74(1)  (CaLApp.)  Bvidence  that  after  the 
homicide  defendant  went  toward  the  tong  bead- 

Suartera  was  admissible  as  bearing  on  his  ef- 
orts  to  conceal  himself.— -People  T.  Ail  Wing, 
169  P.  402. 

4ssl74(6)  (Cel.)  In  prosecution  of  a  Ghlnese 
for  murder,  it  was  not  error  to  admit  evidence 
as  to  the  meaning  of  Chinese  characters  ap- 
pearing on  a  badge  found  in  his  iraasession. 
when  arrested. — People  t.  Wong  Uing,  169  P. 
387. 

(B}  WelBbt  nnd  Snflielenar. 

«=>234(1)  (CalApp.)  Under  Pen.  Code,  {  1105, 
in  prosecution  for  murder,  homicide  being 
prove  J,  people  need  prove  defendant's  guilt 
of  oficnse  of  which  he  is  convicted  only  beyond 
reasonable  doubt  under  all  evidence. — People  v. 
Byler,  169  P.  431. 

^s>244<3)  (Mont)  For  a  defendant  to  avail 
himself  of  self-defense  after  proof  of  homicide, 
he  must  under  Rev.  Codes,  §  9282,  furnish 
suffident  evidence  to  raise  reasonable  doubt 
of  his  guilL— State  v.  Powell,  169  1*.  46. 
^250  Svidence  hetd  to  sustain  con- 

viction of  murder.— People  v.  Wong  Uing,  168 
P.  357. 

^=3250  (CaL&pp.)  Evidence  held  to  support 
verdict  of  _guilty  of  manalaoghter.— People  v. 
Byler.  169  P.  431. 

when  defendant  admits  killing,  and  people's 
evidence  tends  to  show  him  guilty  of  man- 
slaughter, and  he  offers  evidence  to  mitigate 
or  excuse  killing,  jury  may  reject  defense,  if 
onreosonable,  and  convict  of  manslaughter,  if 
sAtisfied  of  guilt  beyond  reasonable  doubt,  with- 
out attempt  by  people  to  rebut  defense.— Id. 
4=9250  (Mont)  Evidence  held  suf&cient  to  sup- 

rt  convictiMi  of  murder.— State  v.  Fisher,  168 
282. 

Vin.  TRIAI^ 

(B)  Ituestlons  for  Jury. 

4ss>282  (OU.Cr-A.pp,)  In  a  prosecution  for  mur- 
der, evidence  held  to  justify  the  submission  of 
mMdoa  whether  defendant  waa  guilty  of  man- 
dABghtor  in  the  first  degrees-James  t.  State, 
168  P.  1127. 

(O  InatmetlonM. 

4sa»297  Mont.)  Requested  charge  that,  If  any 
proof  offered  by  state  tends  to  show  accused 
was  excused  or  justi6ed,  then  he  should  be 
acquitted,  is  obviously  erroneous,  even  though 
under  Rev.  Codes,  f  9282,  accused  could  avail 
himself  of  affirmative  defense  established 
aUte's  evidence.— State  t.  Powell,  169  P.  46. 
«S9305  (Cal.)  Where  the  evidence  justified 
conviction  on  theory  either  that  defendant  shot 
deceased  or  was  present,  aiding,  and  abetting, 
it  was  proper,  under  Pen.  Code,  f  1127,  to  in- 
stmct  that  in  either  case  he  was  roilt^  as  K 
principal.— People  v.  Wong  Hlng.  Vg»  P.  857. 
«=»308(5)  (Mont.)  Where  defense  was  alibi,  in- 
structions on  murder  in  second  degree  were 
properly  omitted.— State  v.  Fisher,  ItfO  P.  282. 
^309(3)  (Mont)  Where  defense  was  alibi,  in- 
structions on  manslangbter  were  properly  omit- 
ted.-State  v.  Usher.  188  P.  282. 
4=9309(4)  (Okl.Cr^pp.>  On  a  trial  for  murder, 
where  the  evidence,  however  slight,  would  war- 
rant jury  in  convicting  of  manslaughter  In  the 
first  degree  trial  court  should  instruct  on  law 
of  manslanriiter  in  tibe  first  d^pre&— James  T> 
Slater  169  P.  U27. 

HOSPITALS. 

Bee  CniarltleB,  •s»4& 


HUSBAND  AND  WIFE, 

See  Abatement  and  Revival,  ^^6;  Dirorce; 
Executon  and  Administrators,  «=3l81,  182; 
Marriage:  Parent  and  Child,  «s»3;  Wltness- 


I.  BCUTUAL  BIOHT«.  PITTIES,  AMD 
LIABTItTTIFS. 

^s>6(3)  (Colo.)  Where  deceased  made  a  tmst 
deed  to  his  son  by  a  fonnv  maniafe,  leaving 
the  wife  without  any  interest  in  Us  estate  and 

without  money  to  pay  funeral  expenses,  but  the 
deed  was  not  recorded,  and  the  husband  retained 
dominion  imtU  his  deatlir  there  was  n  fraud  on 
the  rigtaU  of  the  wife,  and  the  deed  wiU  be  Mt 
aside.— Grover  v.  Glover,  168  P.  078. 

T.  WZFE'B  SEPARATE  EBTATB. 
<0  I(l«bilttlM  «md  CbmvKM. 

«=3l54  (Cal.)  Where  a  husband'and  wife  join- 
ed in  a  mortgage  oo  her  separate  property,  the 
wife  getting  a  part  of  the  money  raised,  and 
paying  off  such  part  out  of  her  own  fund&  she 
is  liable  for  money  she  consented  to  be  paid  by 
her  husband  to  discharge  the  balance  out  of 
funds  she  knew  he  lield  in  trust  for  anotber.— 
Gray  V.  Httffafcer,  168  P.  1038^ 

TH.  OOMMUJUTY  PBOPEBTT. 

«»367a)  (Col.)  Under  Qv.  Code.  |  172,  as 
amended  by  St  1891,  p.  425,  conveyance  by 
husband  without  consideration,  and  without 
wife's  consent  of  community  pro^rty,  held  not 
void;  voidable  only  by  her:  voidable  wichoot 
regard  to  other  property  leit  by  husband;  but 
voidable  only  to  wife's  half  interest  as  sur- 
vivor.—Dargie  V.  Patterson,  169  P.  860. 

«=>267(1)  (Ca].App.)  Husband,  by  Civ.  Code,  i 
172,  had  power  to  sell  communis  pn^firtr  of 
himsdf  and  wife  as  if  it  were  bis  sepsxats 

property  for  adequate  consideration,  so  that 
It  was  immaterial  that  his  contract  to  sell  it 
was  not  signed  or  acknowledged  by  his  wife.— 
McCIellan  v.  Lewis,  169  P.  436. 

4s»267(8)  (CaLApp.)  Where  husband  sold  com- 
munity propa^  for  adequate  consideration, 
purchasers  acqmred  equitable  title,  end  became 
equitable  owners,  and  husband  held  legal  title 
in  trust  for  them^HcClsllan  v.  Lewis,  168  P. 
436. 

Vm.  SEPARATIOir  AND  SEFABATB 
MAIXTEITAMOE. 

«=a279(3)  (Okl.)  Where  the  parties  to  a  eon- 
tract  of  separation  live  together  as  husband 
and  wife,  by  mutual  consent,  for  ever  so  abort 
a  time,  the  contract  irfll  be  conrfdered  as  re- 
scinded.—Abrens  V.  Ahrens,  169  P.  486. 

HYDRO-FLUORIC  ACID. 

See  Master  and  Servant,  ^27& 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMORALITY. 

See  Ocntrectfl,  «=»112. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Oonstitutional  Law.  ^154. 

IMPEACHMENT. 

See  Criminal  Law,  «a»942;  WttneM^  iSfll. 

IMPLIED  CONTRACTS. 

See  Aooonnt  Statist 
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IMPRISONMEKT. 

Se«  SUm  Imprisonment;  Habeai  OorpUL 

IMPROVEMENTS. 

See  Constitutional  Law.  «=»290;  Highways, 
^»ll£t-3.15;  Mechanics'  Liens;  Honicipal 
^poniti<ms.  ^^294-418;  Pablic  Lands,  «S9 

INCEST. 

See  CMminal  Law,  «c»372. 

INCOMPETENT  PERSONS. 

See  £uane  Persons. 

INCORPORATION. 

See  Monidpal  Oorponttions,  «s>18. 

INDEMNITY. 

See  Chitrantr;  Piindpal  and  Surety. 

(N.M.)  Judgment  creditor  of  surety  on 
bond  to  secure  payment  of  money  on  deposit  In 
bank  cannot  maintain  action  on  bond  to  indem- 
nify  surety  conditicmed  to  save  Borety  harm- 
less from  loss  on  account  of  signing  as  sarety, 
where  snrety  is  insolreut  and  has  suffered  no 
loss.— State  t.  Mills,  166  P.  1171. 
€»I4  (Wash.)  Proof  that  jadgmoit  had  been 
obtained  against  plaintiff  city  for  defective 
street  conditions  which  defendant  contrac- 
tor was  ImproTing  does  not  constitute  circum- 
stantial evidence  that  contractor's  negligence 
caused  accident— Oity  of  Seattle  t.  Erickson, 
168  P.  865. 

INDEMNITY  INSURANCE. 

See  Insurance,  4=»514. 

INDEPENDENT  CONTRACTORS. 

See  MegUgenoe,  ^=»tSti 

INDIANS. 

See  Evidence,  4=»15,  56 ;  Judgment,  «=s>94(». 

^3  (Or.)  Treaty  of  June  9,  1895,  between 
United  States  and  Walla  Walla,  Cayuse,  and 
Umatilla  Indians,  ratified  March  6,  1859,  did 


not  impliedly  appropriate  waters  of  Umatilla 
river  for  nee  ot  Indians  whenever  tli»_might 
see  fit  to  use  sneb  wateHr— Byers  v.  ws-wo- 


ne,  168  P.  121. 

Indian  treaties  should  be  liheraUy  construed 
in  favor  of  the  Indians,  and  the  treaty  may 
be  read  in  the  light  of  the  circumBtances  un- 
der which  it  was  negotiated  and  ratified,  and 
the  purposes  in  view  and  the  situation  of  the 
parties  may  be  considered.- Id. 
«=»I0  (Or.)  Whatever  rights  of  Walla  Walla, 
Cayuse,  and  Umatilla  In&ans  under  treaty  of 
June  9,  1^,  ratified  March  8,  1659,  it  was 
competent  for  Congress  to  tennlnate  them  by 
legi^ation,  as  Congress  may  extinguish  In- 
dian titles.— Byers  v-  Wa-wa-ne,  169  P.  121. 
<$=»I5(1)  (OkL)  Deeds  executed  by  a  Creek  mi- 
nor attempting  to  convey  his  allotted  lands  are 
absolutely  void,  and  no  role  of  estoppel  operates 
to  prevent  tiie  assertion  of  invalidity.— PaAs  v. 
Berry,  168  P.  884. 

Purchaser  from  allottee,  the  restrictions  be- 
ing removed,  after  the  kllottee's  i^ajority,  takes 
tlue  free  from  any  claim  by  reason  of  any  at- 
tempted conveyance  or  transaction  as  to  such 
lands  during  allottee's  minority.— Id. 
«=»I5(2)  (OU.)  Where  CMokasaw  Indian,  prior 
to  removal  of  restrictions  against  alienation,  ex- 
ecuted a  conveyance,  and  after  removal  of  such 
restrictions  executed  a  second  conveyance,  the 
latter  deed,  under  Act  Cong.  May  27,  lOOB,  c. 


189,  passed  title,  though  former  deed  was  void.— 
Ehrtg  T.  Adams,  169  P.  645. 
«=ol5^  (Okl.)  Approval  of  Secretary  of  Inte- 
rior was  not  necessary  to  validity  of  guardian's 
deed  to  interest  of  minor  in  lands  of  his  full- 
blood  mother,  executed  after  her  death,  where  it 
did  not  appear  that  minor  was  fuU-blood.— Mof- 
fer  V.  Jones.  1^  P.  062. 

^16(2)  (Okl.)  Const  art  25,  |  2,  did  not  re- 
peal Act  Cong.  March  1,  1907,  providing  that 
filing  of  any  lease  in  office  of  Indian  agent 
shomd  be  conatractive  notice,  and  oil  ond  gas- 
lease  so  filed  imparted  notice  to  all  perwms 
Bobsequentiy  dealing  with  land.— Scioto  Oil  Go. 
V.  O'Hem,  169  P.  183. 

«tel6(3)  (Okl.)  Where  fuU-blood  creek  Indian 
executed  oil  and  gas  lease  on  his  allotment, 
which  was  filed  with  Indian  ^ent,  and  died 
before  Its  approval  by  Secretary  of  Interior, 
and  his  heirs  conveyed  his  land,  tiie  subsequent 
approval  related  to  date  of  lease,  and  heirs'' 
grantees  took  subject  thereto. — Scioto  Oil  Co. 
T.  O'Hem,  168  P.  488. 

«=»I6<8)  (Okl.)  In  a  fon:R>le  detainer  action,, 
wherein  defendant  claimed  a  valid  lease  from 
allottee  and  plaintiff's  approval  thereof,  held, 
that  the  direction  of  a  vwdlct  for  plaintiff  was 
propn-.— Gnnn  v.  Jones,  169  P.  896. 
«=»I8  (OkL)  Enabling  Act,  H  18.  21  (Const 
art  25,  S  2),  repealed  that  part  of  section  6  of 
Supplemental  Agreement  providing  that  descent 
of  lands,  etc^  prescribed  by  Act  Cong.  March  1. 
1901,  should  be  according  to  Mansf.  Dig.  o.  48, 
and  substituted  l&vra  <rf  territory  of  Okuhoma,. 
and  left  in  force  provision  of  section  6  aa  to  in- 
heritance of  lands  of  Credc  Nation.— MofEnr  t. 
Jones,  169  P.  652. 

«sa27(6)  (OU.)  Petition  attacking  deddon  ct 
Secretary  of  Interior  in  deciding  contest  ol  an 
allotment  and  in  awarding  a  patent,  not  show- 
ing that  he  made  "a  gross  mistake  of  facts," 
or  a  material  error  of  law,  or  that  fraud  was- 
practiced  on  him  by  successful  party,  failed  to 
state  a  cause  of  action.— Hill  v.  Bomett,  169  P. 
1120. 

Petition  attacking  decision  of  Secretary  of 
Interior  in  contest  of  allotmuit,  and  in  award- 
ing a  patent,  held  not  to  state  facts  sufflrient  to 
constitute  a  cause  of  action  against  defendant 
to  whom  patent  issued.— Id. 

INDICTMENT  AND  INFORMATION. 

See  Adultery,  ^=»7;  Embezzlement,  ^»80; 
False  Pretenses,  «s>28-88;  Intoxicating  Uq- 
uors,  «=>221. 

nr.  nxjiro  and  forbcaIi  S3BQVi- 

SITES  OF  INFORMATION  OR 
GOMPLAINT. 

«=»4I(6)  (Okl.Cr.App.)  Under  BiU  of  Rights,  fi 
17,  holding  of  preliminary  examination  held  ju- 
rfaidictionu  bans  for  prosecution  on  Information 
in  district  court— Norwood  T.  State,  168  P.  666. 

V.  BEQVISITE8  AITO  lUraiOIEITOT 
OF  ACCUSATlOir. 

«=»93  (Or.)  Use  of  word  "unlawfully"  cannot 
supply  omission  of  statement  of  facts  necessary 
to  show  commission  of  offense. — City  of  Astoria 
T.  Malone,  169  P.  749. 

^110(15)  (Cal.App.)  To  charge  in  words  of 
statute  is  insufficient  for  indictment  under  Pen. 
Code,  1  72,  for  presenting,  with  intent  to  de- 
fraud, a  false  or  fraudulent  claim  to  officials  for 
allowance  or  payment— People  v.  Butler,  168 
P.  918. 

4=>I22(2)  (CaLApn.)  An  information  should  not 
charge  accused  with  an  offense  with  which  he- 
was  not  charged  in  the  preliminary  complaint; 
accused  not  being  legally  committed  for  such  of- 
fenae.- People  v.  Hudson,  169  P.  719. 

Since,  under  Pen.  Code,  i  459,  the  intent  with 
which  a  burgloiy  is  done  is  an  essential  part  of 
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the  offense,  an  information  charging  burglary 
with  intent  to  rape  did  not  charge  the  same  of- 
feaoe  as  the  preliminary  complaint,  chanting 
burglary  with  Intent  to  steal  and  murder.— Id. 

VX.  JOnrDEB  OF  PARTIES,  OFFEHSES, 
Aim  COUNTS,  DTTPXJOITT, 
AND  ELECTION. 

«=3l25(S)  (Mont.)  Information  held  to  charge 
defendant  with  two  diatinet  offenees  under 
Laws  1911.  c.  1,  If  8  and  9,  prohibiting  ac- 
ceptance of  earnings  of  prostitutes,  and  living 
apon  their  earnings,  in  violation  of  Kev,  Codes, 
I  9151,  providing  information  must  charge  but 
one  offense. — State  v.  Kanakaris,  169  P.  42. 
«SB>I25^)  (Wash.)  In  view  of  Rem.  &  Bkl 
tlode.  2057,  2U50,  2065,  a  complaint  charging 
Wolation  of  municipal  Uijui^  ordinance  AeU  bad 
for  duplicity.— City  of  Seattle  v.  MoUn.  169  P. 
81& 

VII.  MOTION  TO  QUASH  OR  DIS- 
MISS. AND  DEMURaER. 

'8=>I44  (Cal.App.)  Upon  motion  to  dismias  an 
information  aa  diarging  an  offense  for  which  ac- 
cused bad  not  been  legally  committed,  the  infor- 
mation may  be  set  aside  only  in  part,  such  aa  a 
single  count,  though  Pen.  Code.  |  995,  does  not 
ez^eBBly  so  pronde,— People  v.  HudsoDt  108  P. 

Z.  CONVICTION  OF  OFFENSE  IN- 
OX.UDED  IN  CHARGE. 

4ss><89(4)  (Colo.)  An  indictment  or  informa- 
tion for  assault  with  a  deadly  weapon  with  in- 
tent to  do  bodily  injury  includes  a  simple  aa- 
Hault,  and  will  support  a  convictioa  therefor. 
—People  V.  Hopper,  169  P.  152. 

Information  for  assault  with  deadly  weapon 
with  intent  to  injure,  heUt  not  to  support  con- 
viction for  assault  and  battery  because  no  bat- 
tery was  charged.— Id. 

ZX.  WAIVER  OF  DEFECTS  AND  OB- 
JECTIONS. AND  AIDER  BT 
VERDICT. 

«S9|96(T)  (Mont.)  Under  Bev.  Codes,  8  9353, 
where  information  charged  two  offenses,  and 
defendant  did  not  object  by  demurrer,  pursuant 
to  section  9208,  but  pleaded  over  and  failed 
to  demur,  moving  to  compel  county  attorney  to 
elect,  objection  was  deemed  to  be  waived  so 
far  as  question  of  pleading  was  concerned. — 
State  T.  Eanaluuda,  109  P.  42. 

INFANTS. 

See  Adoption;  Guardian  and  Ward;  Habeas 
Corpus.  ^3,  27,  99,  113;  Kef^igencCr  «S3> 
30;  Parent  and  Child. 

VII.  ACTIONS. 

<=>  1 1 1  (Kan.)  Where  minor  employ^  was  in- 
jured, and  bis  father  and  employer  made  an 
inadequate  settlement  evidenced  by  perfunctory 
judgment,  the  employ^,  after  majority,  could 
proceed  by  independent  action  in  court  of  gen- 
eral jurisdiction  and  have  judgment  set  aside 
as  incident  to  adequate  redress  for  injuries. — 
Leslie  v.  Proctor  &  Gamble  Mfg.  Co.,  160  P. 

im. 

Petition,  alleging  that  minor  employ^  was  in- 
jored  tbrbugh  employer's  negligence,  that  his 
father,  without  authority,  setUed  the  claim  for 
an  iniidpiiuate  sum,  that  judgment  was  con- 
fessed und  filed  without  trial,  was  good  againat 
demurrer.— Id. 

^s>ll3  (Kan.)  Where  minor  employe  was  In- 
jured, inadequate  settlement  by  his  father,  by 
agreement  filed  and  action  in  city  court  for 
agreed  tium  and  perfunctory  entry  of  judg- 
meut  did  not  bar  sou's  action  agiiinst  employer 
after  majority  and  disatiirniuiico  of  settlement. 
—Leslie  V.  Proctor  &  Gamble  Mfg.  Co«  lUO  P. 
193. 


IMFMMATIfiH. 

See  Indictment  and  Information. 

INGROWING  HAIR. 

See  Insurance,  «=aB787. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Tantfam,  ^neOL-^QO. 

INJUNCTION. 

See  Criminal  Law,  4=s>l;  Execution,  ^=»170; 
Jury,  «=9l4:  Mines  and  Minerals,  «=»52; 
Mortgages,  «5>467;  Municipal  Corponitiona, 
iB»Kt6;  Nuisance,  ^77;  Receivers,  ^s»182; 
Taxation,  «=9762;  Warte. 

n.  auBJBon  of  PiuraBonoM  abb 

REUEF. 

(A)  Actloma  and  Otber  Lesal  ProeeedlBS*. 

^»27  (Wash.)  Party  whose  property  is  abottt 
to  be  seised  on  inralid  or  void  writ  has  fata 
choice  of  remedies,  and  injunction  will  not  be 
denied  because  there  is  remedy  at  law  if  in- 
junction is  more  speedy  and  efficacious  remedy. 
— Meakim  v.  Ludwig,  100  P.  24. 

(B)  Property*   ConTeyaaeesi   Mkd  lDe«B- 

bimneea. 

^^46  (Cal.)  As  a  general  rule  injunction  will 
not  lie  to  restrain  mere  trespassing  on  land. — 
Harmon  v.  De  Turk,  169  P.  m). 
^=»49  (Cal.)  It  is  not  usual  practice  of  courts 
of  equity  to  permit  injunction  suit  to  be  substi- 
tuted for  action  of  ejectment,  though  injunction 
may  be  granted  to  restore  land  where  threatened 
injuries  will  be  irreparable  and  legal  remedy  in- 
adequate.—Harmon  V.  De  Turk,  169  P.  680. 

Where  action  at  law  did  not  give  plaintiff  poa- 
session  in  time  to  comply  with  provisions  ot 
lease  and  prevent  forfeiture.  Aelo,  injonctioa 
would  issue  to  restrain  ezdusion'  by  phydcal 
obstructions  wrongfully  erected  and  tbreatoied 
to  be  maintained.— Id, 

That  acts  of  defendant.  If  allowed  to  continue, 
might  ripen  into  prescriptive  right  in  itself,  call- 
ed for  interpoaition  of  equity.— Id. 
•e»52  (Or.)  Eiqni^  will  intervene  to  prevent 
a  trespaaa  upm  real  property  by  cutting  tim- 
berr-Baioea  t.  Ssch.  109  P.  5^ 

(C)  ContraetB. 

^62(2)  (CbL)  Where  a  ^dlord  covenanted 
not  to  rent  another  part  of  his  building  to  any 
husinesa  selling  candy,  ice  cream,  light  looches, 
soda  water,  or  other  thines  aold  in  the  buaineM 
of  general  confectioners,  Injuacthm  will  not  be 
granted  to  enjoin  the  instaUing  a  restaurant 
where  tbe  "light  lunch"  feature  was  not  relied 
on  for  the  injunction.— Shean  Weeks,  109  P. 
231. 

(B)  Palille  Ofloer*  and  Boarda  Md  M«- 
nielpallttes. 

«=»85(^  (Mont.)  Laws  1917.  c.  167,  beiiut  un- 
constitunonal  aa  to  the  provision  limiting  liabil- 
ity of  the  county  on  high  school  bonds  to  dis- 
tricts not  maintaining  high  schools^  and  author- 
izing voters  of  such  districts  only  to  vote  on 
bond  iMuea,  it  was  not  tbe  duty  of  county  offi' 
cera  to  proceed  thereunder.— Hamilton  t.  Board 
of  County  Com'rs  of  Fergus  County,  169  P.  728, 

(H)  CrlmlDal  Acta,  Oomflplntelea,  smd 
Prose  oatt— a. 

«=»I05(1)  (Kan.)  Injunction  againat  mainte- 
nance of  vexatious  and  (mwarranted  criminal 
prosecutions  may  be  allowed  against  individu- 
als even  where  no  property  rights  are  threat- 
emd.-Folcy  v.  Ham.  169  P.  1S3. 
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m.  AOTxoini  FOR  nrjmfOTxom. 

4=3>II8(1)  (Wub.)  In  action  against  labor 
unions  for  damages  from  an  injunction  against 
picketing,  complaint  held  to  state  a  cause  ot  ac- 
tion.—Baasch  V.  Oooks'  Union,  Local  No.  33, 
169  P.  843. 

«=»I29(1)  (Wash.)  In  an  action  against  labor 
anions  for  damages  from,  and  injunction  against, 
picketlngi  where  complaint  sfaowed  damage,  it 
was  error  for  the  court,  on  its  own  motion,  to 
dismiss  the  action  on  defendant's  eonnsel's  oral 
assurance,  that  picketing  had  been  discontinued 
and  would  not  be  resumed,  in  Tiew  of  Bem. 
Code  1815,  U  408,  409,  authorizing  dismissal  hj 
court  in  abandonment  of  action.— Baasch  t. 
Gocka'  Union,  Local  No.  33,  168  P.  843. 

IN  REM. 

See  Judgment,  «s>807i  Wills,  «=>423. 

INSANE  PERSONS. 

See  Orimical  Law,  ^ssSll,  331,  778. 

IZX.  QPABPfAWmP. 

4=>39  (Kan.)  A  probate  court  may,  without  no- 
tice, appoint  a  successor  to  a  guardian  of  one 
duly  adjudged  to  be  a  person  of  unsound  mind, 
confined  in  the  state  hoepital  for  tlie  insane,  and 
disrharged  as  improved.— Ekblad  linderholm, 
169  P.  665. 

INSANITY. 

See  Criminal  Law,  «=3l042. 

INSERTION. 

See  Elections,  «=>181. 

INSOLVENCY. 

See  Assignments  for  Bene&tof  Creditors;  Bank- 
ruptcy; Corporations,  9=>642-666. 

INSPECTION. 

See  Corporations,  4s»l^. 

INSTRUCTIONS. 

To  jury,  see  Trial,  *=>186-29e. 
To  servants,  see  Master  and  Servant,  ^»168, 
278.293. 

INSURANCE. 

See  Beneficial  Associations,  «»16. 17, 154,  278, 
,109;   Parties,  «=a40. 

m.  IMWVWLAXOB  AOiEim-  AMD 
BBOKEBS. 
(A)  AffSBcr  for  laaarer. 

<S983(2)  (Ken.)  If  agent  directed  to  cancel 
policy  of  insurance  issued  by  him  does  not  do 

so  he  is  liable  to  his  principal  for  damage  sus- 
tained by  principal,  unless  agent  shows  some 
valid  reason  for  failure  to  follow  direction. — 
St.  Paul  Fire  &  Marine  Ids.  Co.  v.  Bigger, 
im  P.  213. 

®=>84(3)  (Kan.)  One  contracting  with  state 
agent  of  an  insurance  company  to  render  serv- 
ice for  agent,  and  rendering  such  service  under 
the  contract,  must  look  to  the  agent  for  bis 
compensation. — State  v.  Topeka  Nat.  Uve 
Stock  Ins.  Co.,  169  P.  1149. 
^985  (Okl.)  Ill  action  for  insurance  company's 
breach  of  agency  contract,  evidence  held  insuffi- 
cient to  show  any  actionable  wrong  on  its  part 
in  exercising  its  option  to  abrogate  the  contract. 
—Bowers  v.  Missouri  State  Life  Ina.  Co.,  169 
P.  633. 

In  action  for  insurance  company's  breach  of 
agency  contract  evidence  JksM  insufficient  to 
show  breach.— Id. 


4=3138(1)  (Kan.)  Accident  InBurance  company 
cannot  defeat  action  on  policy  because  of  stip' 
ulations  or  admisBlons  contained  in  applica- 
tion which  insured  at  instance  of  insurer's 
agent  signed  without  reading  or  knowledge  of 
its  contentB.-^binn  t.  National  TravderB*  Ben. 
Aas'n,  169  P.  215. 

(B)  CoMtrBotlon  m»€  Operation. 

^=>I46(2)  (Wash.)  Contracts  of  insurance,  un- 
less language  is  so  plain  as  to  otherwise  forbid, 
must  be  construed  reasonably  and  in  accord- 
ance with  evident  intent  ^f  purties  thereto.— 
Mountain  Timber  Co.  v.  Lumtwr  Ins.  Oo.  of 
New  York,  169  P.  591. 

«S9>l4e($  (Wash.)  Any  ambiguity  In  language 
of  Insurance  policy  is  to  be  construed  in  favor 
of  insured.— Mountain  Timber  Co.  v.  Lumber 
Ids.  Co.  of  New  York,  189  P.  691. 
^163(5)  (Wash.)  Under  are  insurance  policy 
covering  stock  of  manufacturing  plant,  and  ma- 
terials and  supplies  used  in  mannfocturing. 
handling,  or  shipping  spare  materials  kept  in 
stock  for  use  when  needed,  were  covered  by  pol- 
icy.—Mountain  Timber  Co.  v.  Lumber  Ins.  Co. 
of  New  York,  169  P.  591. 

^s>l65  (Wash.)  Under  average  distribution 
clause  of  fire  insurance  policy,  held,  that  stock 
while  in  four  buildings  or  places  on  insured's 
lumber  manufacturing  plant  constituted  but  one 
location.— Mountain  Timber  Go.  t.  liumber  Ins. 
Go.  of  New  York,  169  P.  591. 

XZ.  AVOIDANOi:    OF    POXJGT  FOB 
MISIUBPBESEHTATIOir.  FBAUD, 
OB   BBBAOH   OF  WABBAHTT 
OB  OOHOITIOR. 
(C)  Matters  Belatlas  to  Peraom  Insured. 

Qi=»2g2  (Cal.)  Applicant's  withholding  of  infor- 
mation that  he  had  consulted  a  physician  who 
diagnosed  his  case  as  myocarditis,  aod  that  he 
had  consulted  another  physician  a  few  months 
before  his  application,  held  to  amount  to  fraud 
invalidating  the  policy.— Whitney  t.  West  Coast 
Life  Iqs.  Co.,  169  P.  997. 

aX  BSTOPPEI.,  WAIVBB,  OB  AGBEE. 
KEHTS    AFFECTnrG   BIOMT  TO 
AVOID  OB  FOBFEIT  POXJOT. 

^»380  (Kan.)  Where  insurance  agent  pro- 
pounds prescribed  categorical  Hat  of  questious 
and  leaves  out  such  answers  as  would  work 
refusal  of  application,  and  insurer  issues  pol- 
icy, it,  and  not  insured,  is  responsible  for  sit- 
uation so  arising. — Hhinn  v.  National  Travelers' 
Ben.  Ass'n,  169  P.  215. 

^>388(3)  (Okl.)  Any  act  of  an  insnrer  recog- 
nlaing  as  an  enstlng  contract  the  policy  mud 
upon,  after  knowledge  that  cause  of  forfeiture 
has  occurred,  is  a  "waiver"  of  such  cause.— 
Springfield  Fire  &  Marine  Ins.  Co.  t.  EL  B. 
CockreU  Holding  Co.,  169  P.  1060. 
4|»392<1)  (Kan.)  In  action  on  alleged  oral  in- 
surance contract,  held,  that  insurer  by  retaining 
premium  paid  to  its  local  agent  was  estopped 
to  deny  its  contract  to  insure  wheat  crop  against 
loss  by  hail,  though  agent  had  no  authority  to 
make  oral  contract. — Williams  v.  Home  Ina.  Co., 
161)  P.  545. 

<$=9393  (Okl.)  Where  insurer's  agent  acted  in 
conveying  insured  property  and  requested  an 
assignment  to  purchaser,  and  Insured  sent  pol- 
icy requesting  agent  to  prepare  assignment  to 
purchaser,  and  agent  approved  assignment,  nnd 
property  was  destroyed,  held  tbat  insurer  waiv- 
ed forfeiture  incurred  by  sale  of  subject  of  in- 
surance.— Springfield  Fire  &  Marine  Ins,  Co.  v. 
E.  B.  Cockrell  Holding  Co..  169  P.  1060. 
<8=»399  (Cal.)  Insured's  failure  to  give  notice 
or  proof  of  loss  as  required  by  the  contract 
were  not  waived  by  the  in8nrer*A  payment  df 
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lose  to  mortgagee,  for  whoie  benefit  die  inanr- 
ance  «ai  taken.— CSarfc  t.  CasBdman,  16d  P. 

1006. 

Xm.  EXTENT  OF  IfOM  AKD  UABXb- 
IT7  OF  UraUBEB. 
(O)  anmrmmtT  «na  iMdemnllr  laawnAes. 

<(=>5I4  (Gal-App.)  Giving  of  promlsBor?  note 
when  ao  intended  held  sufficient  payment  of 
judgment  to  Batisfy  liability  policy,  but  not  suf- 
ficient when  the  policy  requires  that  the  judg- 
ment be  paid  in  money  before  liability  accrues. 
— Hebojoff  T.  Globe  Indemnity  Oo.  of  New 
ToTk.  169  P.  1048. 

Insurer  againat  loss  through  liability  to  o^- 
ers  held  entitled  to  protect  itself  against  diffi- 
culties in  defending  by  provision  in  policy  re- 
quiring payment  in  money  as  a  condition  pre- 
cedent to  Uability.— M. 

XVI.  RIGHT  TO  PBOOEEDS. 

<3=^587  (Gal.App.)  Fraternal  Act  1911,  limi^ 
ing  the  class  who  may  be  benefidarlea*  la  con- 
stitutional and  applies  to  a  designation,  after 

it  became  effective,  of  a  successor  to  a  deceased 
beneficiary  under  a  certificate  issued  before  the 
enactmenL—Macbado  v.  Ellison,  169  P.  917. 

xrm.  ACTIONS  on  folioieb. 

4=>6I2(2)  (Idaho)  In  action  on  standard  fire 
policy  for  total  loss  of  property  insured,  held, 
that  failure  to  submit  proofs  of  loss  within  time 
spedfled  In  polity  was  not  fatal  to  an  action 
thereon.— Souttiem  Idaho  Conference  Ass'n  of 
Seventh  Day  Adventists  v.  Hartford  Fire  Ins. 
Co.,  169  P.  616. 

«s»6l8  <Ean.)  Under  Code  Civ.  Proc.  {  63 
(Gen.  St  1915,  S  6043),  action  against  foreign 
insurance  company  upon  a  policy  may  be 
brought  in  any  county  where  It  is  found,  re- 
gardless of  where  cause  of  action  arose  or  of 
plaintUTs  residence.~SneUing  v.  National  Trav- 
deraV  Benefit  Aaa'n.  169  P.  m4. 

ProTirion  of  Code  Glv.  Proc  |  68  (Gen.  St. 
1916,  {  694S),  that  action  against  foreign  insur- 
ance company  "may"  be  brought  in  any  county 
where  cause  of  action  or  some  part  of  it  arose 
is  a  permissive  and  cumulative  remed7.^Id. 
^9624(4)  (Okl.)  Where  insured  conveyed 
proper^  covered  by  policy  by  contract  malting 
loss  payable  to  insured  as  its  interest  might 
appear,  and  property  was  destroyed  before  pol- 
icy was  aadgned,  purchaser  was  not  owner 
with  right  of  acti<m  thereon.— Springfield  Fire 
ft  Marine  Ins.  Co.  v.  E.  B.  Cod^ell  Holdioz 
Co.,  169  P.  1060. 

«=>624(5)  (Wash.)  Insured  who  before  trial  had 
assigned  his  claim  under  fire  insurance  policy 
as  collateral  security,  and  bis  assignees,  held 
proper  parties  to  action  to  recover  on  policy. — 
Mountain  Timber  Co.  v.  Lumber  Ina.  Go.  of 
New  Tork,  169  P.  591. 

«s»627(l)  (Kan.)  Service  on  duly  licensed  gen- 
eral agent  of  foreign  insurance  company  having 
place  of  business  in  county  and  power  to  ap- 
point and  remove  local  agents  in  a  certain  ter- 
ritory is  Buffident  to  give  court  jurisdictton  of 
company.— Snelling  v.  National  Travelers*  Ben- 
efit A8?n,  169  P.  1144. 

Service  on  duly  licensed  gincrm  agent  of  for- 
eign insurance  company,  having  place  of  busi- 
ness in  county,  construed  as  sufficient  to  give 
iwurt  jurisdiction  of  company,  does  not  violate 
Const.  U.  S.  Amend.  14,  by  dcprinng  it  of 
property  without  due  process  of  law.— Id. 
^s>646(3)  (CaL)  A  presumptioa  of  applicant's 
intent  to  deceive  is  only  raised  when  his  state* 
ments  are  made  with  knowledge  of  their  falsity. 
—Whitney  v.  West  Coast  Life  Ins.  Co.,  169  P. 
997. 

4t=»646(3)  (Okl.)  In  action  on  Ufe  policy,  pro- 
viding that  in  absence  of  fraud  insured's 
statements  shall  be  deemed  representadona, 
where  falsity  of  statements  is  relied  upon  as 
defense,  Inaurer  haa  burden  of  ahowtng  that 


they  were  made  wfllfally  and  widi  intent  to  de- 
oeive.— American  Bankers*  Ins.  Co.  T.  Hopkins, 

169  P.  489. 

<s»66 1  (Kan.)  In  action  nptm  oral  contract  fur 
hail  insurance,  evidence  of  amounts  paid  by  ia- 
aurer  to  others  in  settling  losses  to  wheat  cimh 
caused  by  same  storm  held  incompcteBtr— Wil- 
liams V.  Home  Ins.  Co.,  109  P.  545. 
^=>665(3)  (CaL)  In  action  by  insurance  compa- 
ny which  liad  paid  loss  to  mortgagee  and  takes 
alignment  of  mortgage,  finding  chat  mongt- 
gors  had  not  o(»veyed  without  insurer's  ctdi- 
sent  held  contrary  to  the  evidence.-^^rk  t. 
Casselman.  160  P.  1006. 

«s>668(6)  (Okl.)  In  action  upon  Ufe  policy  de- 
fended on  gronnd  that  insured's  statcmanta 
were  false,  the  materiality  of  such  statements 
and  the  insured's  intent  to  deceive  are  Qoea- 
tions  for  the  jury.— American  Bankera*  Ina.  Col 
V.  Hopkins.  169  P.  489. 

XX.  aCUTUAI.  BENEFIT  INniBAHC& 
<A)  Carpor«tl«Ba  mmA  AaaMlattou. 

«=»695  (Kan.)  Local  financier,  receiving  pay- 
ments of  dues  and  assessments,  waa  in  fact  and 
in  law  agent  of  insurer,  and  not  of  member,  and 
by-law  making  him  member's  agent  was  void.— 
Alien  V.  National  Council  of  Kmgnts  and  Ladies 
of  Security.  169  P.  669. 

Notice  to  otttcera  of  local  lodge  ia  notiee  to 
National  Council. — Id. 

(C)  Does  Asse»menta> 

<t=>74l  (Kan.)  After  accepting  from  beaeficlaxy 
dues  and  assessments  for  December  and  Jan- 
uary, and  retaining  them  until  after  insured's 
death,  it  was  too  late  for  deCmuant  to  quea- 
tion  beneficiary's  authority  to  make  p^rmenia. 
—Allen  V.  National  Council  of  Knigtata  and 
Uidies  of  Security,  169  P.  660. 

<D)  Forfeiture  or  S  ma  pens  lorn. 

<S==>755(2)  (Kan.)  Where  acta  of  omcera  of  local 
lodge,  tnough  unauthotiaed  in  first  instance,  are 
ratiited  by  superior  otlicers,  with  knowledge,  it 
amouuts  to  waiver  of  any  right  of  forfeiture 
against  member.— Allen  v.  National  Couiwil  ol 
bjilghts  and  Ladiea  of  Security.  U»  P.  509. 

(E)  BeneAelMlea  Bcnettt*. 

^=3787  (Or.)  Wound  IntentlonaUy  made  bjr  bar- 
ber in  removing  ingrowing  hair  from  plaintiff's 
face,  with  his  consent,  held  not  made  bj  "ac- 
cidental meana"  within  fraternal  beu^t  poliey. 
—Kendall  t.  Travelutf  Protecttro  Am'n  oi 
America,  169  P.  76L 

®=>789(1)  'Or.)  Acddent  policy  reanirine  no- 
tice of  injuEy  within  30  days,  unleas  insured 
was  unconscious  or  diaabled.  Is  not  breached 
by  insured'a  failure  to  give  such  notice  durtas 
some  7  days  following  accident,  before  ^aintiff 
became  phyalcally  disabled.— Kendall  v.  'trm.^ 
ertf  ProlectiTe  ABa*n  of  America,  lao  P. 

(P)  Aettona  tor  BeMeAta. 

^812  (Or.)  Where  fraternal  benefit  anpocia- 
tion'a  constitution  required  claims  to  be  pre- 
sented after  total  recovery,  and  authorised  bene- 
fits for  2  years*  disability,  a  suit  for  32  month.*' 
disability,  commenced  7  months  after  claim'; 
refusal,  held  brougbt  in  time,  although  consti- 
tntion  required  suit  to  be  brought  witlun  6 
months  after  refusaL— Kendall  v.  Travelers' 
Protective  Ass'n  of  America,  169  P.  751. 
<3=»8I5(1)  (Or.)  PlaintiCTs  allegation  that  b« 
had  complied  with  all  terms  of  accident  insur- 
ance policy  held  sufficient  under  direct  provi- 
sions of  L.  O.  L.  I  88.— Kendall  v.  'Traveicn' 
Protective  Ass'n  of  America,  1C9  P.  TSU 
^=>8I8(1)  (Or.)  In  action  on  policy  insurinr 
againat  accidents  causing  disability  to  transa^* 
business,  testimony  regarding  plamtifrs  sufF^r- 
ing,  etc.,  is  inadmissible.— Kendall  v.  Trave'ler$' 
Protective  Ass's  of  America,  169  P.  7SL 
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^)»8I8W  (Kan\  In  action  on  fratenal  benefit 

«erti6cate,  aefended  on  ground  of  Innued's  nw' 
pensioa  for  nonpayment  of  dues  and  failure  of 
i^al  rftinBta.tement,  evidence  of  ciutom  of  de- 
fendant's local  officers  to  accept  dues  from  de- 
linguent  members,  and  to  reinstate  tbrnu  was 
admissible.— Allen  v.  National  Council  of 
Kni«hta  and  Ladies  of  Secnritr,  160  P.  669. 
^a>825(3)  (Or.)  Evidence  regarding  manner  In 
which  barber  removed  Ingrowing  hair  from 
plaintiff's  face,  with  his  consent,  resulting  in 
poieoning,  etc.,  held  to  make  Jury  question 
whether  injury  was  aocidental  withm  fraternal 
benefit  policy. — Kendall  v.  Travelers'  Protective 
Ass'n  of  America,  160  P.  TBI. 
^9826(1)  (Kan.)  In  view  of  special  finding 
tliat  when  member  ^as  reinstated  she  was  not 
in  bad  health,  instruction  as  to  provision  of  by- 
laws that  payment  of  back  dues  constituted  a 
warranty  that  member's  health  was  good  was 
immaterial,  and  not  prejudicial. — ^Allen  v.  Na- 
tional OuDcil  of  Knights  and  Ladies  of  Secu- 
rity, 168  P.  569. 

^»626(1)  (Or.)  In  action  on  benefit  accident 
policy,  refusing  requested  instructions  that  de- 
fendants consntution  and  by-laws  were  bind- 
ing upon  plaintiff,  held  erroneous. — Kendall  v. 
Travelcn'  Protective  Ass'n  of  America,  168  P. 
TBI. 

In  action  on  fraternal  accident  policy,  de- 
fendant's requested  instruction  that  plaintiff 
was  bound  by  its  constitution  and  by-laws,  al- 
though he  and  his  family  were  ignorant  there- 
of, was  properly  refused  because  of  reference 
to  plaintifTs  family.— Id. 

€=>828  (Kan.)  Where  there  was  verdict  for 
amount  of  bene&t  certificate,  with  interest  at 
6  pa  centum,  and  court,  without  correcting  Ter> 
diet,  rendered  judgment  for  amount,  with  8 
per  centum  from  date  of  insured's  death,  there 
was  DO  error  of  which  insurer  could  complain. 
—Allen  V.  'National  Council  of  Knights  and 
Ladiea  of  Secoiity,  169  P.  668. 

INTENT. 

See  AssBQlt  and  Battery,  «=»49:  Dedication, 
«=9l5:  Evidence,  «=^00,  461,  4T2:  Fraudu- 
lent Conveyances,  «=»29S;  Homicide,  «=s>86, 
146:  Partnership,  «»17;  Statutes,  «»161; 
Wilby  •s>438. 

INTEREST. 

See  Bill*  and  Notes,  ^158;  Damues,  ^ 
68;   EtaUnent  Domain,  ^1^;  Mortf 
^E>401;    Municipal  OorporatioiiB, 
Usury. 

I.  SIGHTS  ANOLIABIXJiTIES  IN 
OENEBAIi. 

#B>I3  (Kan.)  A  titfa  defaulted  payments  for 
Ughting  services  of  street  lighting  company 
Bhould  only  draw  simple  Interest  at  legal  rate 
from  the  dates  when  they  were  severally  due 
under  the  e<mtraetr-Welirt>acb  Street  lighting 
Go.  T.  Clt7  of  Wichita,  169  P.  198. 

INTERPLEADER. 

I.  BIGHT  TO  INTERFIiEADI3t. 

^s>lO  (Okl.)  In  action  of  strict  interpleader, 
plaintiff  must  show  conflicting  claims  against 
Aim  for  the  same  thing,  and  that  he  has  no 
intarest  tberdik— Guarontsed  State  Bank  of 
Dnraat  T.  D'Zarmett,  168  P.  688. 

H.  PBOOEEDINGS  AND  BELIEF. 

4=>32  (Okl.)  Under  bill  of  interpleader,  plain- 
tiff may  ask  for  affirmative  relief,  and  hence 
owner  of  property  chargeable  for  paving  may 
file  bm  for  decree  adjudging  which  claimant  is 
entitled  to  debt  due  for  paving,  and  that  on  Its 
payment  paving  bonds  Issued  against  fund  shall 


be  mrrendired  fbr  caneellatioiL^-^viunaitced 
State  Bank  of  ]>araDt  t.  OnTarmett,  169  P.  688. 

In  acticoi  of  strict  interpleader,  all  the  relief 
plaintiff  can  ask  Is  that  on  paying  fund  into 
court  hla  liability  cease,  and  claimanta  settle 
difinite  between  them.— Id. 

INTERROGATORIES. 

See  Trial.  «33860. 

INTERSTATE  COMMERCE. 

See  Master  and  Servant,  «»366. 

INTERVENTION. 

See  Parties,  «=»40. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Indictment  and  InformatiMi,  ^s»12B. 

m.  I.O0AI.  OPTION. 

«=>32(2)  (CaLApp.)  Under  WyUe  Act,  H  1,  4, 
6,  no  duty  was  incumbent  on  trustees  of  dty 
to  submit  at  an  election  proposition  as  to 
whether  sale  of  alcoholic  liquor  should  be  U* 
censed,  until  filing  of  clerk's  certificate  showing 
petition  to  have  been  signed  by  reQuiaite  num- 
ber, and  in  order  trustees  might  be  compelled 
to  submit  question  of  special  election,  certifi- 
cate must  have  been  filed  not  later  than  Octo- 
ber 8th.— Mills  V.  Board  of  Trustees  of  CHtj  of 
Watts.  168  P.  1052. 

VI.  OXTEN8B8. 

^138  (Idaho)  Under  Laws  1909,  p.  17,  |  25. 
it  is  a  misdemeanor  to  deUver  intoxicating  Bq- 
oor  to  any  person  In  any  prohibited  district, 
without  regard  to  whether  the  liquor  is  in- 
tended for  sale,  or  merely  for  personal  use, 
and  notwithstanding  the  fact  tiiat  the  act  does 
not  make  mere  possesrion  a  crime,  nor  does 
the  fact  it  was  Interstate  shipment  alter  the 
rule.— Klrtley  T.  Oregon  Short  line  R  Co., 
169  P.  1T2. 

Laws  1809,  p.  17,  |  29,  declaring  any  per- 
son shipping,  transporting,  or  deliVeiing  in- 
toxicating liquor  to  any  person  in  any  prohibi- 
tion district  in  Idaho,  or  to  any  place  where 
its  sale  is  forbidden,  jgnilty  of  a  misdemeanor, 
is  a  TaUd  exercise  of  the  ptdlce  power.— 'Id. 
^a»l43  (Idaho)  Crime  of  maintaining  liquor 
nnisance  under  statnte  ts  continuing  offense.— 
State  T.  Maguire.  168  P.  176. 
^»I69  (Wash.)  In  prosecution  for  having  on- 
lawfnl  possession  of  Intoxlcatlog  Bqnore  at  a 
drug  store,  requested  instruction  tiiat  to  co&- 
vict  accused  must  be  found  to  hare  been  in 
charge  of  and  not  an  employ^  of  a  store. 
improper.— State  v.  BiUiugeley,  168  P.  846. 

VXn.  OBntlNAI.  PBOSBOUnOMS. 

^197  (Or.)  Under  Laws  1910,  p.  166,  |  82. 
police  courts  generally  possess  same  authority 

to  hear  and  determine  cases  as  justice  courts, 
and  have  concurrent  jurisdiction  with  circuit 
court  of  most  violations  of  prohibitory  laws. — 
(Sty  of  Astoria  v.  Malone,  169  P.  T49. 
«=!>22l  (Or.)  Laws  1915,  p.  166,  t  33.  provid- 
ing that  It  shall  not  be  necessary  for  the  state 
to  allege  that  party  charged  is  within  any  of 
exceptions  of  prohibitory  law,  has  no  application 
to  prosecution  under  municipal  ordinance. — City 
of  Astoria  v.  Malone,  169  P.  749. 

Under  ordinances  making  it  unlawful  to  have 
in  possession  intoxicants  "not  permitted  by 
state  laws."  quoted  exception  being  a  part  of 
"enacting  clause"  must  be  negatived  in  com- 
plaint in  Tiew  of  L.  O.  L.  i  2482.— Id. 


ror  eases  In  Deo.  Dig.  A  Am.  Dig.  Key  Hb.  Ssrlss  A  Indaass  ass  sane  tople  and  KST>NDHBHi 


Digitized  by 


Google 


XntoKlMitlMK  UtMn 


169  PACIFIC  8EP0RTEB 


1240 


9=»230  (Idaho)  On  cbarge  Of  malntaiolnc  liq- 
uor nuisance  on  January  29,  1015,  sustained  by 
evidence  in  respect  to  that  date,  erideope  that 
defendant  was  malntainins  nuisance  on  Sep- 
tember 8,  1014,  was  admissible,  where  tbere  was 
evidence  to  Bhow  a  continuation  of  nuiaance 
between  two  dates.— State  t.  Maguire,  169  P. 
17fi. 

4s3233(l)  (Wash.)  In  prosecution  of  individ- 
ual for  unlawfully  keeping  intoxicating  liquors, 
certificate  of  reaistration  of  drug  store  under 
Rem.  Code  19lS,  §  S464,  making  declaration 
of  ownership  prepnmptiTe  evidence  of  owner- 
ship, held-  not  admissible;  the  charge  not  be- 
ing illegally  keeping  drug  store.— State  v.  Bil- 
lingsley,  169  P.  $45. 

4^233(2}  (Wash.)  In  prosecution  for  unlaw- 
fully keeping  liquor  at  a  drug  store,  evidence 
that  accused  also  had  a  warehouse  with  para- 
phernalia for  putting  up  whisky  for  sale,  and 
that  large  quantities  of  whisky  were  found  in 
the  warehouae,  is  admissible  aa  showing  the  in- 
tent wiUk  whloli  aeeoaed  poeseased  Uquora  at  the 
drug  Btore.— StBte  v.  BllUngsley,  160  P.  846. 
«=>236<4)  (Okl.Cr.App.)  Evidence,  in  a  prose- 
cution for  violating  the  prohibitory  liquor  law, 
held  not  to  disclose  defendant's  guilt  aa  a 
"prindpal"  within  Bev.  Lawa  1910,  |  2104.— 
Thompson  t.  Stote,  160  P.  1126. 
^236(0)  (Okl.Cr.App.)  Evidence  held  to  sus- 
tain a  conviction  for  unlawful  possession  of  in- 
toxicAting  liquors  with  intent  to  sell.— Boyd  v. 
State.  169  P.  499. 

«s»236(7)  (Wash.)  Evidence  held  to  warrant 
conviction  of  keeping  intoxicating  liquors  for 
unlawful  sale.— SUte  v.  Billingsley,  1^  P.  846. 
«=»236ai)  (Wash.)  The  fact  that  a  druggist 
stored  five  quarts  of  whisky  in  his  home  is  not 
sufficient  evidence,  standing  alone,  to  show  in- 
tent to  dispose  of  it  unlawfully,  nor  to  show  any 
violation  of  Rem.  Code  1915,  M  6262—1-6262— 
33.-^SUte  V.  Snell,  169  P.  320. 

^=>239(7)  (Wash.)  In  prosecution  for  keeping 
intoxicating  liquors  at  drug  store  for  unlawful 
sale,  instruction  defining  registered  druggist  in 
accordance  with  Rem.  Code  1916,  I  8467,  re- 
(luirlng  a  drug  store  to  be  operated  by  a  reg- 
istered pharmacist,  held  unduly  favoraue  to  ac- 


P.  845. 

IX.  SEABOHM,  SBIgrBEB,  AMD  FOB- 

FEXTtrBES. 

4=9251  (OU.)  The  county  courts  have  jorisdic- 
tioQ  to  hear  and  determine  controversies  con- 
cerning money  along  with  liquors,  etc.,  seized 
by  an  officer  under  Rev.  Laws  1910,  S  3617, 
such  money  being  an  "appurtenance"  within 
the  statute,  and  "jurisdiction  of  the  subject- 
matter"  being  the  power  to  deal  with  the  gen- 
eral subject  involved  in  the  action.— Glacken 
V.  Andrew,  189  P.  1096. 

«=»25l  (Wash.)  Where  a  druggist  obtained  liq- 
uor to  be  sold  in  compliance  with  law,  and  suc^ 
liquors  were  unlawfully  seized,  he  had  a  right 
to  their  return,  though  he  had  in  the  meantime 
sold  his  drug  business.— State  v.  Bnell,  160  P. 
■J20. 

Claimant  of  liquor  seized  as  contraband  held 
to  have  sustained  the  burden  of  proof  as  to 
property  right  and  interest,  and  that  the  same 
were  not  used  for,  nor  kept  with  intent  of,  vio- 
lating Rem.  Code  1915,  f  6262-12.— Id. 

Evidence  and  findings  of  fact  held  to  support 
the  conclusions  of  law  and  judgment  for  the  re' 
turn  of  liquors  seized  ae  contraband.— Id. 

^9256  (KanO  Under  ordinance  authorized  by 
Gen.  St.  1915,  f  5532,  requiring  search  of  any 
place  maintained  as  liquor  nuisance,  and  direct- 
ing seizure,  etc.,  taxicab  seized,  with  notice  of 
hearing  why  it  should  not  be  forfeited  and  de- 
stroyed, pauUag  lucb  detcnninatiaii,  was  not 


■object  of  reploTin  by  owner.— Alllsoii  t.  Bern, 

169  P.  187. 

Xn.  BIGHTS  OF  PBOF£BTT  AMD 
CONTBAOTS. 

«»327(2J  (Cal.App.)  WylUe  Local  Option  Law, 
§8  13,  16,  do  not  permit  a  person  selling  al- 
coholic liquor  in  license  territory  to  sell  and 
deliver  it  to  a  resident  of  no-license  territory, 
even  for  the  purpose  of  being  served  by  tho 
purchaser  in  Us  own  liome.-^MBi  T,  Byrnas^ 
160  P.  411. 

ISSUES. 

See  Trial,  «s»374,  896. 

JITNEYS. 

See  Livery  Stable  and  Garage  KeejWEl,  4s»ll: 
Municipal  Corporations,  <S=>7{)6. 

JOINDER. 

See  Action,  «=s>46,  50, 

JOINT  ADVENTURES. 

0=>l  (Wash.)  Transaction  whereby  plaintiff 
was  to  have  owner  of  lots  erect  a  bni)din|r  and 
lease  it  to  defendants,  and  was  to  receive  a 
share  of  the  profits,  held  one  of  brokerage  and 
not  a  joint  adventure.- Griffiths  T.  Vim  Her- 
berg,  ITO  P.  687. 

JUDGES. 

See  Contempt,  «s>8:  Criminal  Law,  «»655; 
Justices  of  the  Peace;  Mandamus,  ^s»31; 
Trial,  «c»29,  186-108. 

m.  BIGHTS.  POWERS,  DUTIES*  Am 
OABiriTIBS. 

«=»36  (Mont.)  Judicial  officer  cannot  be  held 
liable  for  damages  for  Jo^cial  acts  where  he  has 
jurisdiction.— <3rant  v.  Williama,  169  P.  28& 

JUOQMENT. 

See  Execution. 

For  judgments  in  particular  actions  or  proceed- 

ings,  see  also  the  varioos  specific  topics. 
For  review  of  judgments,  see  Appeal  ud  Error. 

IV.  BT  DEFA11XT. 

(A)  Reaataltea  and  Talldltr. 

^»I0I(1)  (Gal.)  To  support  judgment  by  de- 
fault, complaint  must  state  facts  necessary  to 
entitle  plaintiff  to  recover  sums  included  in 
judgment— Lyon  v.  Knob  Hill  Improvement 
Co.,  169  P.  1009. 

4=al3t  (Idaho)  Action  to  recover  amount  de- 
posited with  defendant,  to  be  paid  over  to 
plaintiffs  on  completion  of  certain  repairs^  etc., 
Aeld  an  action  on  contract,  within  Rev.  (.<odea, 
S  4860,  sabd.  1,  autborWng  clerk  <it  court  to 
enter  judgment  on  default.— Pendrey  v.  Bren* 
nan,  160  P.  174. 

Term  "filed,"  as  used  in  Rev.  Codes,  |  4300, 
snbd.  1,  relating  to  entry  of  judgment  by  de- 
fault whera  no  answer  baa  been  filed,  requlrea 
that  paper  Sled  be  deposited  with  proper  oJBcer, 
and  is  not  complied  with  by  depontlnf  it  in  post 
office  addressed  to  offlcer^Id. 

(B)  Opentas  or  Bettla*  Aald*  Deteslt. 

^138(2)  (Cal.)  Trial  court's  ruling  denying 
motion  of  defendsnt  oorporatlon  to  be  relieved 
from  default  held  within  its  discretion,  in  view 
of  neglect  of  defendant's  secretary  and  attor- 
neyj^-^^rnn  t.  Knob  HIU  Improvement  Co.,  169 

«»I39  (Cal.)  Whether  defendant  shall  be  re- 
lieved from  default  is  matter  of  discretion  in 
trial  court— I^nn  r.  Knob  Hill  ImproTement 
Co.,  169  F.  1008L 
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•«»I4I  (Cal.)  To  set  aside  default  order  after 
six  montbs  on  motion,  the  order  most  show  on 
its  face  that  the  court  had  no  jurisdiction  to 
enter  it— In  re  Morehouse,  160  P.  365. 
«=»I43(9)  (Wash.)  Xo  action  against  aberift  for 
wrongful  execution,  a  default  order,  entered 
against  him  for  failure  to  appear  within  20 
days  after  service  of  sammoDS,  Mid  within  the 
«<Hirt^B  discretion  to  vacate  on  motion  2  days 
after  the  20-day  period  on  his  affidavit  showing 
he  understood  the  real  party  in  interest  would 
enter  appearance  for  him. — Uammarano  Long- 
mire,  169  P.  806. 

«=>I53(2^  (Cal.)  Under  Code  Civ.  Proc.  |  473, 
providing  for  setting  aside  default  judgments 
within  BIX  months  of  rendition,  not  oiUy  ue  no- 
tice of  motion,  but  the  motion  itself,  must  be 
made  within  six  months.— In  re  Morenouae,  168 
P.  365. 

«=>I55  (Idaho)  That  .notice  of  motion  to  va- 
cate default  and  to  set  aside  judgment  has  not 
h«VB  given  as  required  by  law  is  ground  for  re- 
quiring moving  part>'  to  give  proper  notice,  but 
is  not  reason  for  striking  motion  from  files.— 
Smith  V.  Peterson,  169  P.  290. 

ON  MOTION  OR  8UMWABT  PBO- 

CEEDINO. 

^»I87  (Wash.)  Where  plaintiff  was  attempt- 
ing to  recover  on  contract,  and  it  appeared  at 
close  of  his  evidence  that  contract  was  void,  the 
court  properly  entered  final  judgment  upon 
merits  with  prejodice  on  defradant's  motion 
therefor.--Nance  t.  Valentine,  169  P.  862. 

VI.  OH  TRIAI.  OF  ISSUES. 
(C)  Conformity  to  Proceaa,  Plemdias*, 
Proofs,  aad  Terdlct  or  FlMdlnar*. 

^=>25i(l)  (Utah)  In  action  on  indebtedness, 
where  defendant's  answer  denied  indebtedness, 
and  averred  account  was  stated,  and  defendant 
found  not  to  be  indebted,  and  that  defendant 
was  riot  indebted  in  any  form,  defendant's 
pleadings  supported  judgment  for  him. — ^Hntch- 
isoQ  T.  Smart,  169  P.  166. 
«»25S(7)  (Or.)  Under  L.  O.  L.  {  570.  where 
court'  ordered  that  cost  bill  be  allowed  and 
amount  thereof  taxed  without  making  any 
statement  of  amount  of  costs  and  disonrse- 
ments,  judgment  htJ4  void,  being  without  find- 
ings to  support  it.— School  Diet  No.  30  of  Clat- 
■op  Goonty  t.  Alameda  Oonst  Co.,  169  P.  607. 

▼n.  BNTBT.   MOOBP,   AITD  DOCK- 
ETIHO. 

«=5273{1)  (Nev.)  The  object  and  purpose  of  a 
nunc  pro  tunc  order  is  to  make  a  record  speak 
the  truth  concerning  acts  already  done,  and  not 
to  supply  an  omitted  action.— Talbot  v.  Mack, 
189  P.  25. 

«=3286  (Wash.)  Where  only  final  disposition  of 
case  was  formal  judgment  for  defendants  signed 
by  judge  and  entered,  judgment  was  not  uuau' 
thorized  in  that  clerk  after  trial  made  Informal 
minute  entry  that  plaintiff  have  judgment, — 
Wiggins  V.  Shaw.  169  P.  853. 
«»293  (Kan.)  Omission  of  clerk  to  record  a 
judgment  does  not  destroy  the  judgment,  nor 
does  its  validity  or  effect  remain  In  abeyance 
nntil  it  is  formaUy  entered  on  the  JonmaL— 
Einkel  v.  Cbaae,  169  P.  1134. 

IZ.  OPENIHO  OB  VACATING. 

€=»355  (Okl.)  In  trial  at  which  defendant  was 
represented  by  counsel,  a  judgment  of  a  court 
having  jurisdiction  for  plaintiff  is  not  void  for 
mistake  of  law,  and  will  not  be  vacated  on  pe- 
tition after  tenn. — Haggerty  v,  Tfirwtlliger,  169 
P.  872. 

4=»358  (Okl.)  In  trial  at  which  defendant  was 
represented  by  counsel,  a  judgment  of  a  court 
having  jurisdiction  for  plaintiff  is  not  void  (or 
amendable  defect  or  insufficiency  of  petition. 


and  will  not  be  vacated  on  such  grounds  on  pe- 
tition after  term.— Hagger^  t.  TerwUllger,  169 

P.  872. 

«s»359  (N.U.)  Irrefrnlarity  justii^rins  mtting 
aside  of  judgment  within  one  year  after  its  ren- 
dition, under  Code  1915,  f  4230,  consists  tither 
in  omitting  to  do  something  necessary  for  or- 
derly conduct  of  suit,  or  in  doing  it  in  unseason- 
able time  or  in  improper  manner.— Northcutt  t. 
King,  169  P.  473. 

Z.  EQUITABLE  BELIEF. 
(A)  IVatare  of  Reraedr  Gronnda. 

<Ss»4l2  (Cal.App.)  Under  Code  Oiv.  Proc.  fS 
10.  18^  184,  135,  order  overruling  demurrer 
and  givnag  time  to  answer  made  on  nonjudicial 
day,  held  not  void,  so  that  defendant  could  not 
enjoin  sale  under  execution  issued  on  defanlt 
judgment  therein;  his  only  remedy  being  by 
direct  attack  in  original  proceeding.— McGrath 
V.  Langford,  169  P.  424. 

«s»430  (Okl.)  Equity  will  enjoin  execntion  of 
judgmrat  at  law  when  complainant  has  an  eq- 
uitable defense  of  which  he  could  not  avail  him- 
self at  law  because  it  did  not  amount  to  a  legal 
defense.- Reynolds  v.  Hill,  169  P.  625. 
«=3444  (Wash.)  A  judgment  obtained  by  per- 
jury cannot  be  set  aside  in  equity  for  frau^ 
unless  there  be  some  extrinsic  or  collateral  fraud 
in  addlti<m.--Burke  v.  Bladine,  169  P.  811. 

(B)  Jarlsdlcttoik  Md  ProseedlMVS. 

«=»460(4)  (Wash.)  All^atioos  in  an  action  to 
set  aside  a  judgment  quieting  title,  that  plain- 
tiffs in  the  former  action  knew  that  there  wbh  s 
will  through  which  defendants  had  legal  title, 
that  it  bad  been  filed,  tliat  they  designedly  failed 
to  prove  up  such  will,  etc.,  did  not  allege  fraud, 
where  no  afilrmative  act  was  alleged.— Bnrke  v. 
Bladine,  160  P.  811. 

4C=»46I(6)  (CaLApp.)  In  suit  by  wife  to  modify 
judgment  for  defendant  in  his  suit  against  her 
and  her  husband  for  specific  performance  of 
contract  to  sell  realty,  evidence  held  to  support 
findings  that  judge  in  previous  case  was  not  de- 
ceived or  imposed  upon  by  defendant's  attor- 
ney, that  previous  jnagment  was  not  false,  fic- 
titious, fraudulent,  wrong,  etc.— McClellan  v. 
Lewis,  169  P.  438. 

XI.  OOLLATBBAL  ATTACK. 

lA)  Judgm^ntu  liupe«GliabI«  Collaterally. 

^=»470  (Cal.)  Judgment  by  court  having  ju- 
risdiction of  the  person  and  subject-matter,  not 
void  or  invalid  on  its  face,  cannot  be  collater- 
ally attacked.— Crouch  v.  Shafer.  169  P.  1019. 

<B)  QrovBda. 

^=>504(1)  (Okl.)  In  collateral  attack  upon  pro- 
bate proceedings  In  county  court,  inquiry  is 
confined  to  question  whether  court  had  juris- 
diction, and  Its  order  will  not  be  held  v(^d  for 
errors  or  irregularity  occurring  in  proceeding.— 
Motfer  V.  Jones,  169  P.  652. 

(C)  P«oe*adla«a. 

<8=»5I8  (Okl.)  Action  to  establish  title  to  cer- 
tain lands  and  to  set  aside  guardian's  deed  ex- 
ecuted thereto,  held  a  collateral  attack  upon 
probate  proceeding  in  which  such  deed  was  ex- 
ecuted.—Moffer  V.  Jones,  169  P.  662. 

XIXL  MEBOEB  AKD  BAB  OF  CAUSES 

OF  ACTION  AND  DEFENSES. 
fB)  Oaases  of  Action  and  DefenHea  Merv 
ed,  Barred,  or  Concladed. 

4=9585(4)  (Or.)  Omission  to  plead  matter  of 
counterclaim  as  a  defense  is  no  bar  to  a  cross 
or  separate  action  upon  it. — Stillwell  v.  Hill, 
169  P.  1174. 

Defendants  in  action  for  bay  sold  could  elect 
whether  they  would,  in  that  action,  plead  and 
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reoorw  on  their  counteTcIalm  for  damages  for 
failure  of  idaintlffB  to  deliver  all  the  hay  con- 
tracted for,  or  denz  the  delirery  and  brug  an 
independent  action  for  damages  reattlting  from 
failure  to  deUver.—Id. 

«Es>586(2)  (Cal^im.)  Action  against  husband 
and  wife  for  specmc  performance  of  husband's 
contract  to  sell  community  property  and  sabae- 
quent  action  to  ooiet  title  to  such  property  by 
husband  and  wife  against  plaintiff  in  former 
action  were  actions  u  equi^  relating  to  some 
subject-matter.— KcClellan  v.  Lewis,  100  P. 
436. 

4=a592  (OkL)  Where  separate  actions  are 
brought  tac  different  parts  of  a  cause  of  ac- 
tion, a  judgment  up<ai  the  merits  In  one  wiU  be 
available  as  a  bar  to  the  other.— Akin  T.  B<m- 
fils,  169  P.  890. 

Where  separate  actions  are  prosecated  for  dis- 
tinct causes  of  action,  which  might  have  been 
united  in  one  petition,  a  judgment  in  one  action 
is  not  a  bar  to  the  otners.— Id. 
4=»6I9  (Wash.)  A  judgment  of  the  snperior 
court  for  plaintiffs  in  an  action  to  quiet  title 
and  itartition  is  res  adjudicata  as  between  the 
parties,  although  there  was  a  will  filed  and  never 
probated,  which  fact  it  shown  would  have  shown 
title  in  the  defendants.— Burke  v.  Bladine,  169 
P.  811. 

«=»6I9  (Wash.)  In  action  to  quiet  title,  to 
set  aside  a  sale  to  defendant,  and  to  have  prop- 
erty decreed  exempt  as  a  homestead,  decree  in 
defendant's  action  against  plaintiff  upon  exe- 
cution returned  nulla  bona  wherein  defendant 
had  not  pleaded  homestead  exemption  Aeld  res 
adjudicata.— Braiidon  v.  Leavonworth,  169  P. 
867. 

(C)  PenoBB  WIio  may  Take  AdTaatAflca  ot 
tbe  Bar. 

^=>632  (Kan.)  Judgment  against  defendant,  in 
suit  in  nature  of  creditors'  bill  will  not  inure 
to  benefit  of  another  creditor  of  defendant  who 
is  Bfdtber  party  nor  privy  to  Judgment.- Kinfcel 
V.  Chase,  169  P.  1^4. 

XIV.  COirOI.U8IVIlNESS  OF  ADJUDI^ 
CATION. 

(A)  Jndvment*  Conolnslve  in  Cteneral. 

4=9663  (Utah)  Judgment  ot  dty  court  la  not 
res  judicata  pending  appeal  therefrom  to  dis- 
trict court,  entitling  both  rarties  to  trial  de 
novo  on  iBSues-^Schramm-JohnaDn  Drugs  T. 
Kleeb^  169  P.  161. 

(B)  Psr«on»  Canolndea. 

^=3695  (N.M.)  A  judgment  against  a  surety  on 
a  bond  to  secure  payment  of  territorial  money 
on  deposit  in  a  bank  concludes  the  atate  from 
maiotsimng  an  action  on  bond  of  indemnity  to 
surety  where  state  knew  of  relation  of  princi- 
pal and  agent  between  surety  and  indemnitor^— 
State  V.  MillB.  169  P.  1171. 

€=>704  fWasb.)  Where  injured  person's  suit 
against  city  and  contractor  for  detective  street 
conditions  resulted  in  judgment  against  dty  and 
in  favor  of  contractor,  there  was  an  estoppel 
by  judgment  preventing  dtj  recovering  judg- 
ment's amount  from  contractor.— City  of  Beat- 
tie  V.  Ericfcson,  169  P.  985. 
^»707  (Cal.)  A  judgment  does  not  affect  a 
subsequent  action  between  different  parties 
and  involTiog  different  facta.-^rouch  t.  Shaf- 
ar,  160  P.  1019. 

(C)  Hattei-a  Conoluilea. 

«s»7l3(2)  (OkU  Party  claiming  a  life  estate 
and  alao  a  fee  and  aning  to  quiet  title  ai  to  the 
fee  after  an  adverse  judgment  Is  affirmed  by 
Supreme  Court  cannot  maintain  another  suit 
baHcd  upon  U(e  estate,  wliich  might  have  been 
pleaded  and  proven  in  first  action.- Sweeney  ▼. 
Coleman,  108  P.  490. 


9=>720  (CalApp.)  Where  diaracter  of  realty 
as  community  property  was  admitted  in  suit  for 
specific  performance  against  husband  and  wife, 
and  adjudicated  to  be  sucb,  its  diaracter  as 
sudi  became  matter  res  judicata,  not  subject  to 
be  again  litigated  in  action  to  aniet  title  1^ 
husband  and  wife.-MeClellan  v.  Lewis.  109  P. 
436. 

«=»720  (Or.)  When  second  action  between  the 
same  parties  is  upon  a  different  daim,  judg- 
ment in  the  first  suit  is  an  estoppel  only  as  to 
questions  actually  determined,  and  not  as  to 
matters  which  might  have  been  determined. — 
Stillwell  V.  Hill,  life  P.  1174. 

Where  sellers  of  hay  sued  for  balance  on  the 
contract,  and  the  issue  of  delivery  was  deter- 
mined against  them,  they  could  not,  when  later 
sued  by  the  purchasers  for  failure  to  deliver, 
plead  deliver;  as  a  separate  defense  and  coun- 
terclaim.— Id. 

«=>725(4)  (Oal.App.)  Under  Code  Civ.  Proc.  H 
1908-1912,  Where  husband  and  wife  were  sued 
for  performance  of  contract  to  sell  realty  by 
trustee,  who  secured  judgment,  sudi  judgment 
was  condusive  in  subsequent  action  by  husband 
and  wife  to  quiet  titie.— IfeClellan  t.  Lewia* 
160  P.  486. 

€»744  (Cal.)  In  lessee's  action  for  breach  of 
lease  by  refusing  to  give  him  possession  and 
leastQg  to  another,  judgment,  m  former  suit 
between  same  parties,  where  it  was  adjudged 
defendant  landlord  was  entitied  to  possession 
under  lease  involved,  was  conclusive.— -Horowits 
V.  Speese,  169  P.  371. 

^=:»746  (Or.)  Estoppel  of  a  former  judgment, 
determining  that  sellers  had  not  delivered  all 
the  bay  contracted  for,  was  not  waived  by  the 
purchasers  bringing  an  action  for  damages  for 
the  failure  to  deliver  the  full  amount  coatracted 
for.— StillweU  V.  Hill,  169  P.  1174. 

XV.  LIEN. 

«=9780(1)  [Ot.)  A  Judgment  is  a  lien  only  on 
the  actual  mterest  of  the  judgment  debtor  in 
land,  so  that  a  creditor  obtaining  Judgment  aft- 
er a  voluntary  conveyance  of  land  to  the  debtor 
who  immediately  reccmveyed  by  an  unrecorded 
deed  had  no  lien  on  the  land.— Hawkenson 
Bostad,  160  P.  30O. 

XVI.  JVDOMEirTS  im  KBM. 

etE»807  (Mont.)  A  dredge  was  peraoBal  prop- 
erty, and  so  removable,  and  a  judgment  on  con- 
structive service  describing  the  dredge  aa  being 
on  a  certain  mining  claim  within  the  state  must 
be  supported  by  record  showing  that  tbe  res  to 
whicb  tbe  judgmraat  is  directed  was  within  the 
jurisdiction  of  the  court  when  suit  was  brought. 
—English  V.  Jenks,  160  P.  727. 

XVn.  FORBIOV  JUDOKElfTft. 

4=38 1 5  (Colo.)  In  the  absence  of  allegatioa  of 

fraud,  a  foreign  judgment  sued  upon  within  the 
state  is  entitled  to  full  faitb  and  credit.— Dena 
V.  Baxter,  160  P.  580. 

«=3822(3)  (Colo.)  Where  plaintiff  sued  on  a 
Virginia  judgment  in  the  District  of  Columbia, 
and  defoidant  objected  that  the  Virginia  conn 
was  without  jurisdiction,  he  could  not,  in  a  later 
action  in  Olorado  on  the  District  of  Columbia 
judgment,  raise  the  same  question.— Degga  T. 
Baxter,  160  P.  580. 

XXI.  AOTIOXS  OX  JUDOMEMTS, 

(B)  Vorclva  Jadsmeata. 

®s»946  (M.M.)  In  action  on  foreign  judgment 
with  plea  of  limitations  (Coda  1015,  |  3347), 
and  reply  of  nonresidence  aa  a  defense  to  bw 
within  section  3352,  judgment  on  theory  that 
defendants  failed  to  file  affidavit  as  to  reri- 
deuce,  as  agreed,  was  irregular  and  contrary  to 
practice.— Nortiicntt  v.  K&r.  168  P.  47S. 
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ZZO.  FLBAPCTQ  AKS  gWPBirOB  <ff 
JUSOMEMV  AS  gWTOPPML  OB 

<s»948(D  (OkL)  In  a  second  actioD  uainst  mi- 
nor children  of  a  deceaeed  Choctaw  aUottee  to 
4niiet  title  to  a  life  estate  and  to  enjoin  ezeca- 
UOB  of  judgment  in  former  action,  plea  of  reB 
adjadieata  ktid  sood.— Sweeney  v.  Ooleman, 

JUDICIAL  NOTICE. 

See  Bridence,  «=>16-4«. 

JUDICIAL  POWER. 

See  OoBBtUatlonal  Law,  •aoeS,  7a 

JUDICIAL  SALES. 

Set  Bzcentlon,  «=>241. 

JURISDICTION, 

See  Appearance;  Oonrta;  Grlmina]  Law,  •=> 
90;  Habeas  Corpos,  «s»27;  lotoxicatins  Liq- 
uors, ^»197;  Judgment,  ^9807;  Justices 
of  tiie  Peace,  <=s»43;  Bl«nicipal  Corporations. 

JURY. 

See  Criminal  Law,  4='7S7;  Trial.  «s»141- 
143.  315,  374. 

H.  KIOHT  TO  TBIAZ.  BT  JUBT. 

4=3l4(9)  (GaL)  In  action  to  set  aside  deed  as 
totodnlent,  and  to  quiet  title,  defendant  was 
not  entitled  of  right  to  trial  l^r  jnry^Holland 
T.  Kelly.  169  P.  lOOO. 

«s>l4(12)  (Cal-App.)  Action  to  enjoin  ob- 
stmction  01  highway  being  one  in  equity,  de- 
fendant  is  not  entitled  to  a  jory.— Sherwood  T. 
Ahart,  160  P.  240. 

•^28(17)  (Nev.)  Where  right  to  jury  trial  Is 
waived  by  oral  consent  in  open  court,  entered 
in  mlnntes,  pursnant  to  Rev.  Xaws,  8  6226,  set- 
ting aside  such  waiver  rests  in  trial  court's  dis- 
cretion.—De  Remer  v.  Anderson,  168  P.  737. 

Trial  court  did  not  abuse  its  dlscretiou  to 
refusing  to  set  aside  waiver  of  jury  trial  made 
in  open  court,  where  application  was  not  made 
until  trial,  although  it  is  usually  better  policy 
to  set  aside  such  waivers,  if  no  material  injury 
or  delay  will  be  caused  thereby.— Id. 

JUSTICES  OF  THE  PEACE. 

See  False  ZmprisonmeDt,  4=^7;  Municipal  Cor- 
porations, ®=3636. 

I.  APPOINTMENT.  QUAIJITOATION, 
AND  TEN1TBB. 

9=96  (Idaho)  Justices  of  tbe  peace  sitting  as 
committing  magistrate  if  not  eligible  under 
Rev.  Codes,  S  3885,  for  appointment  for  a 
certain  precinct,  but  who  when  appointed  and 
at  prdiminary  bearing  resided  in  another  pre- 
cinct and  held  court  therein,  held  en  officer  de 
facto  whose  official  acts  were  as  valid  as  to 
public  and  third  parties.— State  v.  Nolan,  169 
P.  206. 

n.  BIGHTS,  DITTIES,  AND  LIABIU- 
TIES. 

«»29(2)  (Mont.)  Complaint  against  township 
justice  on  his  bond  for  malicious  prosecution 
under  ordinance  of  town  within  bu  townsbip 
held  Insufficient,  where  it  failed  to  allege  that 
justice  had  not  been  designated  police  judge.  In 
view  of  Rev.  Codes,  8  3242,  and  section  79^. 
subd.  IC-Grant  v.  Williams,  169  P.  280. 


m.  OIVIL  JVBISDIGTION   AND  AV- 

^»43(8)  (CaL)  Under  Const,  art.  «,  1 11,  pro- 
viding inferior  courts  shall  not  trench  upon 
courts  of  record,  and  Code  Civ.  Proc.  f  112, 
subd.  S,  giving  justice  courts  jurisdiction  in  ac- 
tions to  recover  personal  property  of  value  not 
exceeding  fSOO,  such  court  hasjurisdictlon 
where  the  property  is  valued  at  $290  and  dam- 
aces  for  nnlawtol  detention  are  $100.— OMineh^ 
^  ^garlor  Court  of  IjOS  Angelas  Comitrt  160 

XV.  PBOCEDVBB  nr  OIVIL  OASES. 

«»7I  (Okl.)  Justice,  served  with  notice,  un- 
der Rev.  Laws  1910,  {  103,  to  view  and  as- 
sess damages  from  trespassing  stock,  is  not  de- 
prived of  bis  jurisdiction  upon  premises  within 
his  county  because  they  are  not  vltiiln  Us  town- 
ship  or  district— Coins  v.  Black.  160  P.  1067. 

Where  justice  of  the  peace,  after  notice,  un- 
der Kev.  Laws  1910,  {  1S3,  assesses  damages 
from  trespassing  stock  on  premises  within  his 
county,  and  bis  assessment  in  writing  under  sec- 
tion 154  is  docketed  within  his  township  or  dis- 
trict, fact  that  he  went  out  of  his  district  in 
viewing  pramims  does  not  amAA  assessment 
—Id. 

«»93  (Or.)  L.  O.  L.  I  2448  et  seq.,  providing 
for  setnng  off  one  tndgment  against  another  in 

justices'  courts  if  between  the  same  parties  and 
mutual,  evinces  legislative  poUtj  of  requlrii^: 
that  demands  shall  be  mutual  and  exist  between 
tbe  same  parties  before  th^  can  be  employed 
to  extinguish,  whoDy  or  In  part,  the  rightful 
claim  of  the  adverse  party.— Barnes  v.  Escb, 
169  P.  612. 

«=»  122(5)  adaho)  Under  Rev.  Codes,  {  4674, 
motion  for  relief  from  default  indgment  In 
justice  court,  made  after  expiration  often  days 
subsequent  to  its  entry,  is  nullity.— Smith  v. 
Peterson,  169  P.  290. 

«»I35(5)  (Wash.)  Since  Rem.  Code  1916,  | 
1889,  provides  that  section  1888.  defining  pro- 
cedure for  taking  possession  of  property  levied 
on  by  execution  issued  by  justice  of  peace,  shall 
not  prevent  claimant  from  resorting  to  any  le* 
gal  remedy,  trustee  for  creditors,  when  single 
creditor  has  had  execution  from  justice  levied 
on  tbe  debtor's  property,  may  proceed  to  retake 
possession  under  section  678.— Meaklm  v.  Lad- 
wig,  160  P.  24. 

V.  BEVZEW  OF  FBOCEEDXHOa. 
UU  Appeal  and  Brror. 

«ss»|40  (N.M.)  Rule  4.  of  rales  of  practice 
for  district  court  (14  N.  M.  711,  107  Pac 
xi).  is  supplementary  to  Code  1915.  H  8222, 
3223,  relating  to  justice's  transcript  and  to 
docketing  of  appeal  and  does  not  conflict  with 
such  provisions  and  is  not  invalid.— M.  B.  Oold- 
enberg  Co.  t.  ffl  Paso  ft  8.  W.  Co.,  169  P.  476. 
«s»l470}  (Idaho)  Where  no  provision  for  ap- 
peal to  district  court  from  order  of  justice  of 
peace  is  made  by  statute,  attempted  appeal 
from  order  striking  motion  to  vacate  default 
and  set  aside  judgment  is  nullity. — Smith  t. 
Peterson,  IttO  P.  WO. 

^=>I59(1>  (OkL)  One  suing  In  justice  court  for 
damages  in  sum  of  |25  after  judgment  against 
bim  may  appeal  to  county  court  by  executing 
bonds  as  provided  by  statute.— Clark  v.  BuS^ 
leo  P.  619. 

^164(2)  (Idaho)  On  appeal  to  district  court 
on  questions  of  law  alone  arising  on  pleadings 
or  files  in  action  or  appearing  from  docket  of 
justice's  court,  statement  of  case,  as  provided 
for  by  Rev.  Ck>des.  |  4839,  is  not  necessary.— 
Smith  T.  Petarson.  160  P.  290. 
<S=>I84  (Idaho)  Where  default  was  taken  In 
action  for  money  under  Rev.  Codes,  |  4G95,  as 
amended  by  Sees.  Laws  1911,  c.  194,  {4,  appeal 
from  justfoe's  court  to  district  court  tbere- 
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from,  altiiongh  notice  states  tbat  St  is  taken  on 
qnestions  of  law  and  fact,  will  be  deemed  to  be 
taken  on  qaestion  of  law  alooe.-^Smith  v.  Pe- 
terson, 168  P.  290. 

Order  of  justice's  court  eustaioing  plaintiff's 
motion  to  strike  defendant's  motion  to  vacate 
the  default  from  tiles  was  order  contemplated 
by  Xlev.  Codes,  S  4844,  and  proceedings  in  that 
court  subsequent  to  entry  of  judgment  were 
reviewable  by  diatrict  court  on  appeal  upon 
questions  of  law.— Id. 

«=>I90  (Idaho)  Wbere  there  has  been  no  trial 

of  facts  in  case  arising  in  justice  court,  it  can- 
not be  first  tried  in  district  court,  on  appeal, 
but  if  reversed  must  be  remanded  to  tribunal 
In  which  it  originated.— Smith  v.  Peterson.  16& 
P.  290. 

(B)  Certiorari. 

«s>l96(2)  (Wash.)  Wbere  a  justice  wrongful- 
ly denied  change  of  venue,  relator  is  entitled  to 
a  writ  of  review.— State  t.  Brinker,  169  P.  817. 

JUSTIFICATION. 

See  Homicide,  «=»297. 

JUVENILE  COURT. 

Sea  Habeas  Corpus,  e=>S,  27. 

UCHES. 

Bee  States,  «s»20L 

LANDLORD  AND  TENANT. 

rr.  TSRMB  FOB  TSAB8. 

(C)  RxtenalOMs,  Renewal*,  and  Oytloaa  t* 
ParobMe  or  Sell. 

4s>88(3)  (Nev.)  Rental  receipt  for  period  lon- 
ger than  that  named  in  lease  is  only  evidence 
of  money  paid,  and  does  not  establish  a  new 
consideration,  supi>orting  a  modification  of  lease. 
-De  Remer  v.  Anderson,  169  P.  787. 

Evidence  that  lessee  worked  demised  premis- 
es from  date  of  lease,  although  landlord's  horses 
were  pastured  od  it  for  several  weeks  from  such 
date,  held  not  to  establish  considoration  for 
agreement  extending  lease  two  weeks.— Id. 

(D)  Termination. 

«»94(1)  (Kan.)  Under  Gen.  St.  1915,  |  6962, 
a  10-day  written  notice  to  quit  must  be  given 
to  terminate  lease  for  one  year  for  nonpayment 
of  rent,  which  notice  will  not  terminate  ten- 
ancy If  rent  is  paid  within  10  days.— Norris  v. 
McKee,  169  P.  201. 

«S995  (Cal.)  Under  a  lease  providing  that,  If 
there  be  a  sale  of  the  land,  the  lessee  to  be  paid 
for  all  summer  fallow,  "providing  purchaser 
wants  possession  immediately,"  a  sale  did  not 
necessarily  terminate  the  lease,  but  the  pur- 
chaser had  an  option  and  a  reasonable  time  in 
which  to  exercise  it— McVitty  v,  Elentge,  168 
P.  866. 

«s>H2(l)  (Kan.)  Where  lessee  of  hotel,  who 
was  not  to  underlet  without  lessor's  written 
consent,  temporarily  rented  a  room  to  a  printer 
without  such  consent,  the  les&or,  by  previoasly 
telling  printer  tliat  he  had  no  objection,  waiv^ 
right  to  terminate  lease  because  of  underletting. 
-Norrb  v.  McKee,  168  P.  201. 

V.  TCTANOBBS  raOM  TEAK  TO  TBAB 
Asm  MONTH  TO  MONTH. 

^116(5)  (Okl.)  Tenant  holding  realty  under 
a  month  to  month  rental  contract  is  enUUed  to 
written  notice  of  30  days  of  the  intention  of  the 
landlord  to  increase  the  rent  or  to  terminate  ten- 
ancy.—Moulton  V.  Garrison,  169  P.  890. 

VII.  FKOdSES  AND  ENJ^OTMEITT 
AND  USE  THEREOF. 
(B)  FoMculon,  Knjorment,  nnA  Vso. 

«s»l34(S)  (Cal.)  The  starting  of  a  restaurant 
by  another  held  not  a  breach  of  a  covenant  not 


to  rent  a  part  oC  a  hnlldliigtd  mO  *hii«KliuMlli« 
of  the  same  ehatacter."— Shean  v.  Weeks,  16^ 

P.  281. 

(D)  R«»Kin,  Inawuoe,  mm^  Iu»r*T«- 
mmmtm* 

^»I50(1)  (Kan.)  The  landlord  is  under  no  Im- 
plied obligation  to  make  repairs. — Garner  v. 
Dodge  City  Wholesale  Grocery  Co.,  169  P.  219. 
«»I52(2)  (Kan.)  Wbere  written  lease  provides 
that  repairs  are  to  be  nada  bj  tenant,  land- 
lord's subsequent  promise  to  make  them  is  not 
enforceable,  unless  supported  by  new  oomiderft- 
tion.— Gamer  v.  Dodge  City  Wholesale  Grocery 
Co..  169  P.  219. 

«:s>154(4)  (Kan.)  On  breach  of  landlord's  cove- 
nant to  make  repairs,  measure  of  damages  Is 
difference  between  rental  value  of  premises  as 
they  were,  and  what  It  would  have  been  had 
they  been  put  and  kept  in  repair.— MurreU  t. 
Crawford,  169  P.  661. 

Ordinary  rule  is  tiiat  award  of  damages  for 
landlord's  breach  of  covenant  to  repair  dwelling 
house  does  not  Include  liability  for  oenootA  in- 
juries sust^ed  by  tenant  in  use  of  unrepidrad 
property.— Id. 

itS)  Injnrlea  from  Dmserons  or  Defeett'vo 
uondttlon. 

«»f64(l)  (Kan.)  Where  landlord  knowingly 
conceals  dangnrons  defects  likely  to  injure  ten- 
ant or  a  member  of  his  household,  and  injury 
results,  landlord's  wrongdtring  is  toitloas,  and 
he  is  liable  in  damages  therafotd— Horrell  v. 
Oawford.  169  P.  561. 

«=»1S4(2)  (Kan.)  Where  landlord  breached  his 
covenant  to  repair  porch,  tenant,  knowing  of  ita 
defective  condition  and  continoing  to  use  it^ 
could  not  recover  special  damages  for  conse- 
quent injury,  when  by  slight  outlay,  at  land- 
lord's  expense,  she  could  have  rememed  defect 
and  averted  injnry.— MvrreU  v.  Crawford.  108 
P.  561. 

«s>l64(8)  (Kan.)  Where  landlord  attempts  to 
make  repairs  on  property,  but  only  does  so  in 
an  imperfect  manner,  and  tenant,  relying  ^there- 
on, continues  his  tenancy  and  iz  injured  thereby, 
the  landlord  is  liable.— MurreU  v.  Crawford,  Iw 
P.  561. 

4=9l6B[l)  (Kan.)  Where  tenant,  knowing  that 
porch  was  defective,  continued  to  use  it  for 
several  months  and  was  injured  tbereby,  she 
was  guilty  of  snch  contributory  negligence  aa 
would  bar  a  recovery  for  Injury,  notwithstand- 
ing landlord's  breach  of  covenant  to  repair 
porch.— Mnrrell  t.  Crawford,  108  P.  561. 

Vm.  BEKT  A3a>  ADTAXOaS. 
(A)  Bivhts  nn«  UnbUltlea. 

«=»l99'/2  (Wash.)  Provision  of  lease  that 
premises  may  be  used  for  saloon,  with  state- 
ment how,  if  so  used,  saloon  shall  be  conduct- 
ed, creates  a  permissive,  and  not  a  restricted, 
use,  so  that  subsequent  prohibition  law  does 
not  defeat  right  to  rent— Xesler  Estate,  Inc., 
V.  Continental  Distributing  Co.,  168  P.  867. 
«=3202(3)  (Okl.)  Under  Rev.  Laws  1810.  | 
8819,  and  in  absence  of  contract  or  usage  to  con- 
trary, rent  under  a  month  to  m<mth  teaore  ia 
payable  at  end  of  month.- Monlton  t.  Garrison, 
168  P.  896. 

«=>209  (Okl.)  As  between  the  lessor  and  sub- 
lessee of  the  original  lessee  there  is  neither  priv^ 
ity  of  estate  nor  privity  of  contract,  and  le»> 
sor  cannot  recover  of  the  sublessee  upon  leassa'a 
covenant  to  i»ay  rmt— Lnnsford  t.  BfcCann» 
168  P.  871. 

IX.  RE-ENTBT  AND  REOOTSBT  OV 
POS8EUION  BT  X.ANDI.O&D. 

«=^29l(ll)  rOkL)  Under  Rev.  Laws  1810.  f 
3819,  plaintiff  in  action  of  unlawful  detainer, 
seeking  to  show  rent  would  be  payable  in  ad- 
vance, must  prove  either  contract  or  uaace  to 
that  effect— Houhon  t.  Oarrbon,  168  P.  888. 
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4s»3l8(S)  (CaL)  Tbe  proaecution  to  jodsmeDt 
of  nnlawial  detainer  by  a  landlord,  wUhont 
malice,  was  not  an  eviction  entldiug  tbe  tenant, 
on  reversal,  to  damages,  where  no  writ  to  dis- 
posseSB  was  issaed,  and  tenant  moved  in  com- 
^ianee  with  judtment.— Black  t.  flight.  160 
P.  882. 

X.  RENTING  ON  SHARES. 

4Ba»33l(l)  (Kan.)  Where  a  landlord  faila  to 
fumiih  atock  accordins  to  lila  agreBment.  and 
tenant  on  sbarea  thereafter  raises  crops,  ne  la 
not  relicrred  from  payment  of  rent,  bat  may  re- 
cover or  reconp  the  damages  sustained  by  Land- 
lord'a  default.— Seapy  v.  Smart,  169  P.  1151. 
«S333I<2)  (Colo.)  An  oral  contract  by  which 
tbe  owner  of  land  was  to  famish  seed,  machin- 
ery and  land,  and  plaintiffs  were  to  farm  and 
irrigate  the  land  and  to  receive  one-half  of  all 
that  was  raised,  was  not  a  contract  of  employ- 
ment, but  in  the  nature  of  ai  joint  adventure, 
and  on  breach  thereof  plaintiffs'were  not  enti- 
tled to  recover  prevailing  rate  of  wages. — Pace 
v.  Beckett,  160  P.  142. 

^»33l(6)  (Colo.)  In  action  for  breach  of  crop- 
ping contract  plaintiffs  were  not  entitled  to  evi- 
dence of  prevailiiuc  rate  of  wagea.— Pace  v. 
Beckett.  168  P.  m 

LANDS. 

See  Public  Lands. 

URCENY. 

See  Embeaihiunt ;  lUae  PretUHa. 
I.  OZTEMSeS   AMU  BMVOXUBIUTT 


«=a23  (CaLApp.)  Under  Pen.  Code,  |  487, 
"grand  larcniy"  is  committed  by  taking  prop- 
erty exceeding  (60  in  valne,  or  taking  from 
anothers  person,  or  when  property  taken  la 
bpri^^cow,  male,  etc— People  v.  Lepori,  IfSO 

XX,  PBOSEOUnON  AMP  PITHISB- 
MEXT. 

(B)  BrideAee. 

^»45  (NJff.)  In  proaecntioii  for  larceny  of 
Uve  stock,  evidence  as  to  certain  brands  on 
cattie  alleged  to  have  been  stolen  was  admissi- 
ble to  establish  the  identity  of  tiie  cattle  with- 
out proof  that  the  brands  had  been  recorded  aa 
required  by  Code  lOlS,  |  US.— State  v.  Croa- 
by;  169  P.  808. 

4=»55  (Mont.)  It  Is  competent  to  establish  both 
theft  and  venue  by  circumstantial  e^dence. — 
State  V.  Woods,  169  P.  39. 

LAST  CLEAR  CHANCE  DOCTRINE. 

See  Appeal  and  Ertat,  «»1064. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  4s»1099. 

LEADING  QUESTIONS. 

See  Witnesses,  «=3240. 

LEASE. 

See  Evidence.  ^»40O;  Indiana,  4svl6;  Land- 
lord and  Tenant 

LEAVE  OF  COURT. 

See  Pleading,  ^237;  Beceivers,  «=»174. 

LEGACY  TAX. 

See  O^xation,  ^9861-900. 


LEGISLATIVE  POWER. 

See  Constitutional  Law,  e=*52,  63. 

LETTERS  PATENT- 

See  Public  Lands,  «8=»118. 

LEVY. 

See  Attadiment,  «=»173;  Taxation,  4 


»297. 


See  Criminal 
Trial,  «=>29. 


LEWDNESS. 

Law,  «s»406; 


Prostitution; 


(Okl.Cr.App.)  To  constitute  open  and  no- 
torious adultery  state  mast  show  not  only  that 
defendant  committed  adultery,  but  also  that  he 
lived  with  woman  not  his  wife  in  opeu  and  no- 
torious adultery.— Spencer  v.  State,  169  P.  270. 

To  constitute  open  and  notorious  adultery,  it 
is  suffideot  if  adulterous  relation  became  gen- 
erally known  among  parties'  neighbors  and  ac- 
quaintances prior  to  prosecution,  after  which 
proof  of  single  day's  continuance  of  tbe  relation- 
ship will  sustain  a  conviction. — Id. 
^=>S  (Okl.Cr.App.)  Information  for  open  and 
notorions  adultery  which  charges  offeose  on  sin- 
gle day  is  sufficient,  and  it  ie  not  necessary  to 
allege  such  offense  with  continaendo.— Spencer 
V.  State,  169  P.  270. 

^=>9  (OkI.Cr,App.)  In  prosecution  for  open 
and  notorious  adultery,  defendant's  sdmisBions 
and  declarationfi  are  competent  to  prove  mar- 
riage.— Spencer  v.  State,  169  P.  270. 
•s»IO  (Ca].App.)  Evidence  In  a  prosecution 
under  Fen.  Cfode,  S  200a,  for  cohabitation  and 
adultery  held  sufficient  to  sustain  a  conviction. 
-People  V.  Collins,  160  P.  410. 
«=»I0  (OkLGr.Apu.)  Evidence  held  sufficient 
to  sustain  conviction  for  liviug  in  open  and  no- 
torious adultery.— Spencer  v.  State,  169  P.  270. 
4es9|l  (Okl.Cr.App.)  In  prosecution  for  open 
and  notorious  adultery,  instructioQ  diatinguieh- 
ing  between  adultery  and  open  and  notorious 
adultery  held  not  confusing  or  misleading.— 
Spencer  v.  State,  169  P.  270. 

UBEL  AND  SLANDER. 

See  Appeal  and  Error,  «a»719,  lOBO;  Venue, 
«s»14. 

L  WORDS  AND  ACTS  AOTIONARU, 
AND  LIABIUTT  THEREFOR. 

4=96(1)  (Nev.)  Any  false  and  mallcioua  writing 
published  of  another  is  libelous  per  se  when  ito 
tendency  is  to  render  the  party  contemptible  or 
ridiculous  in  public  estimation  or  expose  him  to 
public  hatred  or  contempt— Talbot  v.  Mack,  169 
P.  25. 

Words  or  expressions  are  actionable  per  se 
when  their  injurioas  character  is  a  fact  of  com- 
mon notoriety  and  generally  so  understood 
where  the  ottarance  is  published  and  words  or 
expressions  libelous  per  quod  are  such  as  re- 
quire that  their  injurious  character  or  effect  be 
established  by  allegation  and  proof.— Id. 
«=»9{1)  (Nev.)  While  words  which  directly  tend 
to  the  prejudice  of  any  one  in  his  office,  pro- 
fession, trade,  or  busineaa  are  actionable  per  se, 
all  words  disparaging  persons  in  such  matters 
are  not,  without  proof  of  damage,  actionable  in 
themselves.— Talbot  v.  Mack,  169  P.  25. 

The  term  "overload,"  used  in  a  letter  stating 
that  an  insurance  business  was  overloaded, 
means  bearing  too  heavy  a  burden  or  too  heavi- 
ly loaded,  but  implies  nothing  defamatory  on 
its  face  in  the  sense  of  imputing  dishonest, 
lack  of  fair  dealing,  want  of  fiddlty,  integrity, 
or  business  ability.— Id. 

Statement  in  letter  to  atockboldera  in  inanr- 
ance  company  that  tJie  company  ia  overloaded 
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-widi  BalariM  and  travdiu  cxpeBae^  wlUioiit 

makiii?  referencft  to  tbe  plalntUC  la  not  Ubelov 

per  se.— Id. 

^=^12  (Nev.)  In  actLon  for  libd  by  words  QOt 
actionable  per  se,  special  damages  must  be  al- 
leged and  proved.— Talbot  v.  Mack,  169  P.  25. 
^=st9  (Nev.)  In  determining  whether  words 
charged  are  libelous  per  sc.  tbey  are  to  be  taken 
in  their  plain  and  natural  import  according  to 
the  ideas  tbey  convey  to  those  to  whom  tbey 
are  addresoed;  reference  being  bad  not  only  to 
the  words  themselves  but  also  to  the  circum- 
stances under  which  tbey  were  used.— Talbot  t. 
Mack,  169  P.  2S. 

e=»2t  (Nev.)  In  notion  for  libel  there  can  be 
no  recovery  unless  the  actionable  words  or  as- 
sOTtions  referred  to  the  plaintiff  at  least  with 
reasonable  certainty.— Talbot  t.  Mack,  169  P. 
26. 

zv.  Aonoirs. 

(A)  Rlarht  oC  Action  and  Defenses. 

^»70  (GaLApp.)  Where  original  and  amended 
complaint  stated  an  action  for  libel  and  slander, 
it  was  incumbent  upon  the  plaintiff  to  file  the 
bond  required  by  St  1871-72,  p.  633.— Hnffaker 
v.  McVey,  169  P.  704. 

(B)  Pnrtlea,  Prelim Innrr  Proceedings, 
and  Pleadtnar* 

^986(1)  (Nev.)  Language  or  terms,  which  are 
not  libelous  per  se,  when  viewed  in  the  light  of 
their  general  acceptation  and  understanding  in 
tbe  community  or  vicinity  in  which  they  are 
used,  cannot  be  made  so  through  the  function 
of  force  of  an  innuendo. — Talbot  v.  Mack,  168 
P.  25. 

^e  innuendo  will  not  introduce  new  matter, 
nor  will  it  be  permitted  to  aid  to  tbe  extent  of 
t:nlarging  the  meaning  of  the  words  or  expret 
sions  used. — Id. 

In  action  for  libel,  if  the  words  or  expressions 
complained  of  are  ambiguous  or  equivocal,  the 
innuendo  may  assign  the  trae  meaning  the 
plaintiff  believes  them  to  bear;  bat  if  the 
words  alone,  or  the  words  limited  by  circum- 
stances duly  pleaded,  are  not  defamatorr,  tbe 
innuendo  cannot  make  them  so. — Id, 
€=^9(2)  (Nev.)  In  action  for  damages  by 
words  not  actionable  per  se,  the  allegation 
"that  by  means  of  said  false,  libelous  and  de- 
famatory publication  or  publications  tbe  plain- 
tiff beroA  was  injured  in  bis  reputation  and 
good  name  and  standing  to  his  damage  in  the 
sum  of  $50,(X)0,"  is  insufScient  as  an  allegation 
of  special  damages.— Talbot  v.  Mack,  169  F.  26. 

V.  SLAlfDEB  or  PBOPEBTT  OB 
TITLE. 

<S=>I30  (Okl.)  In  action  for  slander  of  title 
based  on  prevention  of  sale,  plaintiff  need  not 
show  enforceable  contract  with  prospective  pur^ 
chaser;  it  being  sufficient  to  sbow  that  such 
purchaser  was  able,  ready,  and  willing,  and 
woidd  have  purchased  but  for  defendant's 
wrongfol  act— Smith  v.  Autry,  169  P.  623. 

LICENSES. 

See  Contracts,  «=»181:  Niegligmce.  «=»82; 
Physiclaas  and  Surfeons,  4sb6;  Telegraphs 
and  Telepbtmes,  ♦=»i6. 

I.  rOB  OOCITPATXOirS  AHD  PBIVI* 
LEGES. 

«=334  (Mont)  Where  city  officials  exacted 
payments  from  plaintiff  for  the  privilege  of 
keeping  a  pop  corn  wagon  on  a  street  comer 
In  violation  of  an  ordinance,  plaintiff  cannot 
recover  if  the  city  had  the  right  to  permit  him 
for  a  price  to  occupy  the  street,  although  tbe 
method  was  irregulnr.>-Brush  t.  City  of  Hele- 
na, 169  P.  285. 
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LIENS. 

See  Attorney  and  Client.  «=3l86-190;  Bail- 
ment; Bankmptey,  «E=al88;  Frauds,  Stat- 
ute of,  ^966;  Gamishmentl  4=»105;  JEudg- 
ment,  ^=9780;  Meduuiics'  laras;  Matgageii 
«s»151-186;  Municipal  Corporations,  •as 
519;  Pledges;  Subrogation.  «=>2S. 

UMITATION. 

See  Insurance,  9=»812. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Death.  ^aBSB;  Batt- 
roads,  «B»48e;  Tims;  Vmay,  ^100. 

X.  STATirrES  OF  LQfXTATXOX. 

(B)  UasltattOBs  Applleakl*  «a  PArttoalav 

Actions. 

€=>3I  (Cal-Ap^p.)  Complaint  for  failure  of  de- 
fendant  physician  to  effect  a  cure  by  operation 
held  not  to  state  causa  of  action  for  breadi  of 
contract,  but  for  tort,  barred  In  one  rear,  un- 
der Code  Civ.  Proc  |  840,  aabd.  8.— Marty 
Somers,  169  P.  411. 

«=»34(3)  (CaLApp.)  Under  Code  Civ.  Proc  I 
33S,  subd.  1,  action  for  damiMB  raatained 
through  reliance  on  false  certificate  of  ac- 
knowledgment of  Dotarj  was  barred  in  three 
years.— Peterson  v.  Title  Gnarantr  ft  Bucty 
Co.,  169  P.  239. 

n.  COMPUTATION  OF  PEBZOD  OF 
UMTTATIOIT. 

(A)  Aemul  ot  Rl«h«  of  Aotloa  •*  D*- 

feue. 

®=>45  (Utah)  Action  to  recover  property 
pledged  to  secure  usurious  loan  held  not  bar- 
red where  defendant  had  been  accepttng  pay- 
ments, extending  time  of  payment  and  prom- 
ising to  keep  the  property  for  plaintiff. — Con- 
ner V.  Smith,  168  P.  158. 

«=s47(2)  (Wash.)  Existence  of  railroad  right  of 
way  granted  by  Act  Cong.  July  2,  1864,  htM 
breach  of  covenant  of  warranty,  and  not  of 
covenant  against  incumbrances,  so  that  limita- 
tions did  not  run  until  eTlction.-^cO(niaU  v. 
Ward,  169  P.  851. 

Uruntee  held  constructively  evicted  as  of  date 
of  deed  from  laud  occupied  by  telegraph  line 
and  laud  lying  between  the  line  and  railroad 
company's  tracks,  so  that  limitatimis  ran  from 
that  date.— Id. 

4=»S5<6>  (Kan.)  Action  for  damagea  canaed 

by  subsidence  of  surface  of  land  due  to  min- 
ing coal  therefrom  is  not  barred  by  limitations 
until  two  years  have  elapsed  after  tbe  subsid- 
ence.—Walsh  V.  Kansas  Fuel  Co.,  169  P.  210. 

\B}  Abaenee,  nomrestdenee,  «ad  CommU- 
mem  of  Fersos  or  Propertr. 

«=38Q(2)  (Utah)  Comp.  Laws  1907,  {  2888.  ex- 
cludes the  time  of  a  debtor's  absence  from  the 
state,  from  the  period  of  limitations  thoucli 
process  might  have  been  served  at  place  of  abode 
of  his  family.— Keith-O'Brien  Co.  t.  Snyder. 
169  P.  954. 

Under  Oomp.  Laws  1907,  I  288&  sUtuta  of 
limitations  runs  only  while  debtor  la  openly  in 
state,  and  immediately  on  his  leaving  it  atatnte 
again  ceases  to  run  until  his  return,  and  in  com- 
puting time  all  periods  of  absence  muat  be  added 
together. — Id. 

(H)  OommHcement  of  AetloM  or  Ofkor 
Proeeedlnv- 

«=3l30(3)  (Kan.)  Plaintiff  vrttoae  action  is 
disposed  of  otherwise  tban  on  merita  cannot  in 
new  action  brought  within  year  ingraft  causea 
that  are  barred  upon  causes  pleaded  in  first 
action  that  are  not  barred.— Brice-Nash  t. 
Hutchinson  Intei  Jrban  By.  Co.,  169  P.  188. 

Cause  of  action  for  damages  for  personal  In- 
jury of  passenger  stated  In  «ec(^  action  hHd 
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mbBtaadally  mum  u  ttat  pleaded  In  flnt  tx- 
tioa,  diapoaod  of  9titenriae  aaa  on  tbn  merits. 

m.  AOKMOWX^DGMXNT,  MEW 
PBOmSE.  AND  FAST 

«sar42  (Cal.)  Under  statnte  of  limltatioiiv,  a 
new  promise  made  to  one  partner  to  pay  a 
partneraUp  debt  inures  to  the  benefit  of  all 
tlie  partners.— Dixon  t.  Bartlett.  169  P.  236. 
4s»l48(4)  <Cal.)  A  promise  to  pay  a  foreisn 
note  merely  extends  tbe  time  for  saing  on  toe 
note,  and  does  not  constitnte  a  new  cause  of 
action,  or  cliange  the  obligation  to  other  than  a 
foreign  note,  barred  In  two  years  by  Code  Cir. 
Proc.  I  339,  subd.  1.— Dixon  t.  Bartlett.  169 
P.  236. 

A  letter:  "As  to  what  I  owe  you,  F.,  •  •  * 
you  will  be  paid.  As  for  Jack,  there  are  some 
tliinn  between  that  need  adjusting.  It  was 
my  impressicm  tbat  tbe  notes  did  dot  run  out 
for  another  year"— to  partners,  held  sufficient 
as  a  new  ikrc»nise  to  pay.— Id. 

IT.  OPBBATtON  AKB  EFFECT  OF 
BAR  BT  UMTTATIOIV. 

«=»I67(1)  (CaL)  Where,  in  action  by  stock- 
holder's executor  to  recover  dividends,  stock- 
holder's widow  was  substituted  and  claimed 
dividends  under  a  pledge  of  the  stock,  run* 
ning  of  limitations  hela  not  a  defense. — Sav- 
ings Union  Bank  &  Trust  Co.  v.  Crowley,  169 
P.  67. 

Pledgee  receiving  stock  [hedged  during  ex- 
istence of  secured  obligation  and  still  in  pos- 
session, held  to  have  a  lien  of  wUch  she  could 
not  be  divested  vitbont  payment  notwithstand- 
ing numing  of  limil^tionji. — Ida 

V.  raHADZHo.  EvmrarpB,  tbxal, 

AHD  BEVIEW. 

e=!>\79(?)  (Oal.)  An  allegation  that  "on  March 
9,  1912,"  in  "writing  signed  by  tbe  defendant, 
in  consideration  of  tbe  loregoinir  facts,  he  ac- 
knowledged said  indebtedness  and  promised  to 

Etbe  same,"  is  sufficient,  as  pleading  the  le- 
effeet  at  a  new  promise  after  limitationa 
»  expired.— Dixon  v.  Baitiett,  169  P.  286. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  <8=»159,  218;  Guaranty,  «s»40. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIS  PENDENS. 

See  Abatement  and  Revival,  4=>6. 

^=>8  (Wyo.)  Where  summons  was  lost,  stat- 
ute as  to  lis  pendens  keld  to  apply  from  date 
of  the  service,  as  shown  by  the  motion  to  set 
aside  the  service,  which  was  overruled.— Wal- 
ter V.  Kressman,  169  P.  8. 

«s>24(i)  (Wash.)  Bern.  Code  1915.  S  243, 
making  lis  pendens  constructive  notice  to  a 
sobseguent  purchaser  or  incumbrancer  "to 
the  same  extent  as  if  he  were  a  party  to  the 
action,"  does  not  bind  him  only  to  the  judgment 
which  might  have  been  rendered  had  he  been 
a  party,  but  to  that  actually  rendered.— EUia 
V.  McCoy,  169  P.  973. 

«=325(8)  (Wash.)  Where  defendants  exchang- 
ed lands  with  third  person,  who  sold  to  plain- 
tiff, and  defendants  then  rescinded  by  suit  for 
fraud,  givine  lis  pendens  notice  under  Rem, 
Code  1915.  I  243,  and  plaintilE  afterward  re- 
corded his  deed,  he  could  not  have  titie  quieted 
as  agUDSt  defendants,  when  he  failed  to  ex- 
amine tbe  record  and  made  no  appearance  in 
the  suit  for  rescission.— EUla  t.  M«Coy,  169  F, 
978. 


^26(1)  (Wyo.)  Under  Comp.  Bt.  1910,  | 
4374,  where  mortgage  was  dulvered  and  re* 
corded  pending  a  suit  to  enforce  an  agreement 
to  give  a  mortgage,  the  mortgage  decreed  in 
favor  of  plaintiff  held  to  have  priori^  over  the 
mortage  so  delivered  and  recorded.- Walter  v. 
Kressman,  169  P.  8. 

LIVERY  STABLE  AND  GARAQE 
KEEPERS. 

See  Bailment,  ^a»l& 

I  (GalApp.)  Statement  by  one  who  Ured 

taxicab  in  response  to  drivers  question  that 
hospital  to  which  she  desired  to  go  was  out  H. 
street  on  B.  avenue,  was  not  direction  that  be 
should  return  on  H.  street,  so  as  to  preclude 
recovery  for  injuries  received  while  so  return- 
ing.— Hathaway  t.  Coleman,  109  P.  414. 

LIVE  STOCK. 

See  Bailroads,  «=s>411-443. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOANS. 

See  Banks  and  Banking,  «=»176,  180;  Usury, 


LOCAL  OPTION. 

See  Intoxicating  Liquors,  *ss»S2,  827. 

LOGS  AND  LOGGING. 

See  Woods  and  Forests. 

LUNATICS. 

See  Insane  FwsoDa. 

MACHINERY. 

See  Master  and  Servant,  ^121,  283,  289. 

MAINTENANCE. 

See  Champerty  and  Maintenance, 

MALICE. 

See  Malicious  Prosecution,  ^=>S& 

MALICIOUS  PROSECUTION. 

See  Courts,  ^sslSS;  False  Imprisonment. 

H.  WAHT  OF  FBOBABIJB  CAUSE. 

^=>2S(2)  (OU.)  Disclosure  to  counsel,  required 
of  party  before  acting  on  his  advice  m  making 
an  attachment  order,  is  a  disclosure  of  all  facts 
within  his  knowledge,  and  advice  of  reputable 
counsel  thereon,  honestly  f  olhiwed,  is  a  defense  to 
action  for  wrongful  attachment;--Jonea  Leather 
Co.  V.  Woody,  169  P.  878. 

«=»25(3)  (Okl.)  In  action  for  wrongful  levy  of 
an  attachment  order,  proof  of  dissolution  of  the 
attachment  does  not  show  want  of  probaWe 
cause  in  commencing  attachment  proceeding.:— 
Jones  Leather  Co.  v.  Woody,  169  P.  878. 

rrr.  bcALIOE. 

«s>83  (Okl)  In  action  for  wrongful  levy  of  an 
attachment  ordn>,  proof  dissolution  of  attach- 
ment does  not  show  malice  in  commencing  at- 
tachment proceeding. — Jones  LMtber  Oo.  t. 
Woody,  160  P.  878. 

V.  AGTIOm. 

€=956  (OkL)  In  action  for  malicious  prosecn- 
tion,  the  burden  is  upon  the  plaintiff  to  prove 
want  of  probable  cause.— Jones  Leather  Co.  t. 
Woody,  169  P.  878. 
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«=>58(2)  (Kan.)  In  action  for  mtlidotts  pros- 
ecution and  false  imprlsonmeDt  growing  out  of 
suspected  origin  of  fire  destroTing  plaintiff's 
insured  house,  admission  of  evidence  tbat  plain- 
tiff was  guilty  of  violation  of  prohibitory  law 
was  unwarranted.— Tereioa  v.  Liverpool  &  I-k)q- 
don  &  Globe  Ins.  Co.,  169  P.  C59. 
4=968  (OkU  Where  the  evidence  shows  that 
prosecutor  laid  aU  the  facts  before  competent 
coDnsel,  and  acted  in  good  faith  upon  bis  advice, 
be  is  exonerated  from  liabHity  for  exemplary 
damages.— Jones  Leather  Co.  v.  Woody,  l69  P. 
878. 

«=>7I(1)  (Okl.)  Where  evidence  fails  to  show 
malice  in  instituting  proceedings  and  absence  of 
probable  cause,  it  is  the  duty  of  the  court,  on 
rcqurst,  to  direct  a  verdict  for  defendant. — 
Jones  I.Aather  Co.  v.  Woody,  169  P.  878. 

MALPRACTICE. 

See  Fbyslcians  and  Surgeons,  4s>l& 

MANDAMUS. 

1.  NATUBE  AND  OBOITNDS  XX  OiES' 
EBAI- 

^sal  (Ariz.)  The  function  of  a  writ  of  mandate 
is  to  compel  the  performance  of  an  act  which 
the  law  espedally  enjoins  as  a  duty  resulting 
from  an  office,  trust,  or  station,  and  issues 
when  the  party  has  no  legal  remedy  and  the 
duty  is  dear  and  indisputable.— Dey  t.  McAl- 
ister,  189  P.  468. 

4=>t6(l)  (Cal.App.)  On  mandamoa  to  compel 
superior  court  to  grant  application  to  prosecute 
action  in  forma  pauperis,  where  it  appears  that 
since  proceeding  was  commenced  the  lower  court 
had  crarted  applicationj  petition  will  be  dis- 
missed.—Wait  V.  Superior  Court  in  and  for 
Sacramento  County,  169  P.  916. 
4=»t6(2)  (Utah)  Mandamus  cannot  be  main- 
tained against  delinquent  public  official  if  his 
functi<mB  regarding  matter  Inrtdved  are  aoded. 
-Ririe  V.  Randolph.  169  P.  941. 

IX.  SUBJECTS  AND  PUBPOSES  OF 
BSIJCEF. 

(A)  Aet*  auA  Prooeedlnss  of  Co«rt«, 
JadsreB.  an4  J«41el«l  Ofll«*». 

^»31  (Ariz.)  Mandamus  will  issue  where  a 
judge  refuses  to  set  a  cause  for  trial,  because, 
m  his  opinion,  there  may  be  another  canse 
pending  on  appeal  which  involves  the  same  is- 
sues.—Dey  V.  McAUsteT/169  P.  46& 
«»3I  (Wa8h.)Where  a  judge  refuses  to  issue 
a  writ  of  habeas  corpus  or  to  proceed  to  a 
hearing  and  makes  entry,  "Application  for 
writ  denied,"  mandamus  wiU  not  lie  to  compel 
issuance  or  hearing.— State  T.  Maddntoah.  168 
P.  990. 

(B)  Acta  and  Froceedlnvs  ot  Pnbllc  Ofl- 
cers  nnd  Bonrda  and  Majilcipalltl«s. 

^s=>74(4)  (Aric.)  Board  of  count;  supervisors, 
which  is  required  to  canvass  returns  of  elec- 
tion, may  by  mandamus  be  compelled  to  can- 
vass returns,  where  it  failed  to  perform  its 
duty  as  refjuired  by  law.— Hunt  v.  Campbell, 
169  P.  596. 

4=a79  (Kan.)  A  writ  of  mandamus  will  not  is- 
sue to  compel  board  of  education  of  a  city  of 
the  second  class  to  employ  an  additional  teach- 
er in  any  particular  school  iu  dty-— Miles  v. 
Unden  stock,  169  P.  221. 
«=>I09  (Okl.)  Wfaere  funds  are  in  state  treas- 
ury  to  satisfy  warrant  duly  drawn  against  such 
funds,  mandamus  may  issue  to  compel  pay- 
ment by  state  treasurer. — Dunlop  v.  Wilkin- 
Hale  State  Bank,  169  P.  89.1. 

Where,  under  Laws  1010-11.  c.  130,  state 
printer  let  contract  for  printing,  and  state  au- 
ditor, after  claims  growing  out  of  contract  had 
been  disallowed,  issued  warrants  payment  of 
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which  was  refused  by  state  treaatuer.  mandamus 

will  not  lie  to  compel  payment.— Id. 
<£=3||7  (Idaho)  When  state  board  of  equaliza- 
tion has  determined  mileage  of  power  company's 
electric  lines  in  county  and  assessed  a  valuation, 
duty  of  state  auditor  under  Laws  191S.  c.  58,  | 
96,  to  certify  such  amount  to  county  may  be  en- 
forced by  mandamus.— Kootenai  County  t.  State 
Board  of  Equaliaation  of  State  ct  lAaio,  168  P. 
935. 

«=»li7  (Utah)  Comp.  Laws  1907,  I  2421,  subd. 
15,  empowering  state  auditor  to  bnng  suits  for 
official  delinqaencies  in  tax  matters,  authorises 
mandamus  proceedings  against  county  officials 
to  enforce  proper  assessment  of  coal  lands. — 
Ririe  v.  Randolph,  169  P.  941. 

Mandamus  to  compel  county  officers  to  prop- 
erly assess  coal  lands  cannot  be  maintained  aft- 
er assessment  had  been  completed  and  assess- 
ment roll  had  passed  beyond  defendants'  control, 
although  Comp.  Lawa  1907,  |  2646,  cmnlen  cer^ 
tain  powetfl  regarding  prop«Ft7  eacsi^K  taxa- 
tion.—Id. 

(C)  Aatm  aad  Proe«edlnfl;s  of  FrlTafe  Cor- 
poration* «nd  iKdfvldBala. 

<g=>r29  (Cal.App.)  Stockholder's  right  to  in- 
spect corporate  books  may  be  enforced  writ 
of  mandate.— Webster  t.  Bartlett  Eatats  Go^ 
169  P.  702. 

MANSUUGHTER. 

See  Homldd& 

MARK. 

See  Eridenet,  «»511. 

MARRIAGE. 

See  Adultery,   ^sl2;    Breach   of  Harriags 
Promise;    Divorce;    Husband   and  Wiu; 

Rape,  <S=>62. 

<&s=>28  (Okl.)  Marriage  being  a  civil  contract, 
no  legal  forms  or  religious  solemnitiea  or  spe- 
cial mode  of  proof  are  reQoired  at  comnu» 
law,  and  marriage  may  result  witJumt  fonnali'- 
ties  required  of  parties  as  eridence  of  their 
assent  to  marriage  oonttact— Coleman 
James,  169  P.  1064. 

«s>40(4)  (Okl.)  As  presumption  is  in  teTW 
of  marriage  and  against  concubinage,  the  fact 
that  a  man-  and  woman  have  opemy  lived  as 
husband  and  wife  for  a  considerable  time,  and 
are  reputed  as  such,  may  give  rise  to  pre- 
sumption of  preTioas  actual  mandaiew— Gsle- 
man  t.  James,  169  F.  1064. 
•=947  (Okl.)  Where  a  man  and  woman  Kred 
together,  and  question  is  whether  their  rela- 
tion is  matrimonial  or  meretricious,  their  dee* 
laratlons  during  such  relation  as  to  the  nature 
thereof  are  admissible.— Coleman  v.  James,  169 
P.  1064. 

On  issue  of  common-law  marriage,  declara- 
tions of  alleged  husband,  deceased,  that  he  was 
not  married  to  alleged  wife,  and  deeds  executed 
by  him  as  a  single  man,  are  admissible  to  dis- 
prove such  relation.— Id. 

®=»50(1)  (Okl.)  In  a  will  contest  by  one  claim- 
ing to  be  Ulc  widow  of  testator,  evidence  held 
not  sufficient  to  show  that  relation  between 
plaintiff  and  testator  were  meretricious  and 
not  matrimonial.— Coleman  v.  James,  168  P. 
1064.  ' 
€=350  (4)  (Okl.)  Party's  admissions  of  fact  of 
bis  marriage,  when  deliberately  m^de,  are  en- 
titled to  great  weight;  but  denials  are  entitled 
to  little  weight  in  opposition.— Coleman  t. 
James,  160  P.  1064. 

«=»65  (Cal.)  The  same  liberality  In  setting 
aside  defaults  iu  actions  for  divorce  is  present, 
if  not  with  more  force,  when  the  action  is  for 
annulment  of  marriage.— Benson  v.  BensMb 
169  P.  369. 

On  sppUcatUm  within  mm  year  .to  sst  wM*  « 
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ds&oh  jodgnwat  at  tamxHmmt  of  marriaf  e,  an 
afldtTit  of  menta  not  reqaired,  and  tkeraom 
iBartUdaUty  bt  am  aOda-m  of  inarits  ia  fanma- 
teriaL— Id. 

MARRIED  WOMEN. 

See  HnBband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

See  AaeagnineDtB  for  Benefit  of  Creditors,  ^s* 
3U. 

(Cal.)  The  right  to  marshal  la  a  mere 
equit?  which  may  never  be  invoked  to  accom- 
plish inequity,  and  can  only  become  vested-  by 
due  demand,  and  cannot  be  invoked  long  after 
■ales  of  trust  property  and  disbursement  of  the 
money.— Harrington  v.  Taylor,  169  P.  690. 

MASTER  AND  SERVANT. 

See  Intoxicating  Liquors,  <S3>169;  Trial, 
252. 

I.  THE  BEI^TION. 
(B)  St«t«torr  ILe«iiI>tlon. 

4s9l6^2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  wfl  have 
made  a  new  subdivision,  consisting  of  4^  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
g«BtB  will  Iw  found. 

n.  SEBTIOEI  AMD  COltPIiXBATIOH. 
(B)  WavM  and  Otlivr  RemuMWtSem. 

♦=>77  (Or.)  Under  notice  posted  by  c(»Qpany 
and  payment  by  employ^  of  hospital  fees,  neta, 
that  contract  resulted,  requiring  company  to 
furui^  physician's  servlcea  to  employfi,  wnose 
duty  it  was  to  apply  for  sucli  services  before 
employing  another  physicaan. — Grites  v.  Willam- 
ette VaUey  Lumber  Co.,  169  P.  339. 

Whether  emsloyi  used  diligence  to  find  em- 
^oyer's  pln-sidan  to  entitle  him  to  recover 
fees  paid  other  physician,  erai^oyer  having  con- 
tracted to  furnish  niedicid  services,  was  ques- 
tion for  jury.— Id. 

If  employ^  requiring  services  of  employer's 
physician  is  ignorant  as  to  who  latter  is,  be 
must  sscertain  from  emidoyer:  but  when  he 
knows  name  and  residence  ox  physician,  he 
should  apply  where  it  is  reasonaUe  to  suppose 
doctor  may  be  found. — Id. 

Employ^  or  his  wife  held  not  guilty  of  such 
lack  of  diligence  in  attempting  to  secure  at- 
tendance of  employer's  physician  as  would  pre- 
clude recovery  from  empl(^r  of  feas  paid  oth- 
er physician. — Id. 

Employer  which  contracts  to  furnish  em- 
ployes with  medical  attendance  is  liable  to  em- 
p\oy€,  who  uses  reasonable  diligence  to  secure 
services  of  company's  pliyeician  in  Illness,  for 
fees  paid  other  physician.— Id. 

In  servant's  action  against  employet*  for 
breach  of  contract  to  furnish  medical  attend- 
ance, testimony  of  another  employ^  Jietd  ad- 
missible to  show  custom  of  keeping  attendant 
in  office  of  doctor  in  his  absence  had  not  al- 
ways been  observed. — Id. 

m.  MASTER'S  LIABIUTT  FOB  IN- 
JXTBXES  TO  8EBTANT. 
(A)  Nature  snd  Bxteat  In  Geacral. 

«=}85  (Mont.)  A.  master  does  not  insure  bis 
employe's  safety.— Barry  v.  Badger,  ISO  P.  34. 
4e»86  (Cal.)  In  the  absence  of  evidence  as 
to  the  exact  work  in  which  the  employe  was  en- 
gaged when  injured,  whether  intrastate  or  In- 
terstate the  employer's  liability  is  not  governed 
by  the  federal  fimployere'  Liability  Act.— Ter- 
ry V.  Sonthem  Pac.  Co.,  169  P.  86. 


<B»87V^.  Owiiw  to  tlie  great  increaae  of  matter 

beretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  indez-di- 
gests  will  be  found. 

4=»89(1)  (Idaho)  The  scope  of  an  onploye's  du- 
ties is  to  be  defined  by  what  he  was  employed  to 
perform  and  by  what,  with  the  knowledge  and 
approval  of  his  employert  he  actually  did  per- 
form.— Brayman  v.  Buaaell  ft  Pnirti  Lumber  Go., 
160  P.  a32. 

(B)    ToolSf   MaahlBMTt    ApnltaaceHf  anA 
PlKoes  tov  WovK. 

^»IOI,  102(2)  (Idaho)  Employer  must  use  or- 
dinary care  in  providing  employ^  with  a  reason- 
ably safe  place  to  work,  but  ia  not  an  insurer  of 
the  safety  of  such  place. — Brayman  v,  Kusscll 
&  Pugh  Lumber  Co..  169  P.  932. 
<8=»I01, 102(3)  (Idaho)  Idaster  must  exerdse 
ordinary  care,  as  to  provide  servant  with  rea- 
sonably safe  working  place,  tools,  and  appli- 
ances, and  to  maintain  them  in  reasonably  saie 
condition.— Sel haver  v.  Dover  Lumber  Co.,  160 
P.  1189. 

«==>IOI,  102(8)  (Okl.)  A  master  in  furnishing 
a  reasonably  safe  place  to  work*  and  maintain- 
ing it  in  a  reasonably  safe  con^tion^  is  held  to 
tliat  degree  of  care  which  ordinarily  prudent 
person  would  exercise  under  circumstances.— 
Ponca  City  Ice  Co.  v.  Robertson,  169  P.  1111. 
«»I2I(2)  (Idaho)  Master  must  guard  dan- 
gerous machinery  if  it  can  be  consistently  done 
with  reasonably  proper  and  effectual  operation 
or  conduct  of  business.— Selhaver  T.  Dover 
Lumber  Co.,  160  P.  1160. 

(D)  WwkIbb  And  InatrnetlnB  Servant. 

€=>IB8  (Idaho)  To  render  a  master  liable  for 
failure  to  instruct  an  inexperienced  servant,  it 
must  appear  that  injury  was  the  result  of 
servants  unskillfulness  or  lack  of  knowledge. 
— Selhaver  v.  Dover  Lumber  Co.,  160  P.  1160. 

(B>  Fallvw  S«PTKBt>. 

4K=3l96  (Idaho)  Servants  co-operating  at  the 
time  of  an  injury,  in  the  particular  business  in 
hand,  or  whose  usual  duties  bring  them  into 
halntual  association,  or  into  a  relation  of  In- 
fluence upon  each  other  promotive  of  proptf 
caution,  are  "fellow  servants."— Brayman  v. 
RusseU  ft  Pngh  Lumber  Co.,  109  P.  m 

(F)  RlslcB  Asanmett  by  Servnnt. 

^203(1)  (Cal.)  Doctrine  of  assumption  of 
risk-  means  that  the  law  implies,  as  a  part  of  the 
contract  of  service,  that  the  servant  aesames 
all  the  ordinary  risks  of  the  business  not  caus- 
ed by  the  direct  negligence  of  his  employer. — 
Schah  V.  R.  H.  Herron  Co.,  169  P.  682. 
<b2I7(13)  (Cal.)  If  a  servant  goes  to  work  in 
a  place  which  be  knows  to  be  dangerous,  he  as- 
sumes the  risk  arising  therefrom.— Schuh  v.  R. 
H.  Herron  Co.,  169  P.  682. 

If  a  servant  accepts  for  his  use  a  tool  fur- 
nished by  the  master,  knowing  it  to  be  defec- 
tive and  dangerous,  he  assumes  the  risk  of  in- 
jury therefrom.- Id. 

^=>2I9(4)  (Idaho)  Employe  assumes  risk  of 
employment  where  he  knows  of  defective  ap- 
pliances, or  where  defects  are  so  obvious  that 
with  reasonable  attention  he  could  have  known 
of  them,  and  where  he  doea  or  should  compre- 
hend danger  or  risk  incident  to  tibeir  defective 
condition.— Selhaver  v.  Dover  Lumber  Co.,  169 
P.  1169. 

(O)  Contrlbatorr  Ncsllarenee  of  Servant. 

«=>228(1)  (CaL)  Abolition  of  defense  of  as- 
snmption  of  risk  by  the  Employers'  liability 
Act  did  not  destroy  defense  of  contributory  neg- 
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Egeiice.— Schah  t.  B.  H.  Hernm  Co.,  169  P. 
082. 

«s»233(4)  (Idaho)  Where  emploftf  assumes 
duty  of  keeping  machinery  upon  which  he  ie 
working  in  proper  adjustment,  his  failure  to 
do  BO  i>  contributory  negligmce.— SelhaTar 
T.  Dover  Lnmber  Co.,  169  P.  1160. 
$=3239  (Idaho)  Servant's  failure  to  make 
proper  use  of  guard  furnished  bj  matter  is 
contributory  negligence. — Selhaver  t.  Dover 
Lumber  Co.,  16&  F.  116d. 

«=»247(e)  (Cal.)  If  employe  is  ordered  to  ex- 
amine a  tool  for  defects  and  report  the  same,  it 
any,  before  using  it,  and,  failing  to  do  so,  is 
injured  from  a  defect  whicb  ordinarily  care- 
ful examination  would  have  disclosed,  neglect 
of  bis  duty  to  obey  the  order  would  be  a  con- 
tributing cause  of  his  injury.— Schuh  v.  R.  H. 
Herron  Co..  169  P.  682. 

If  an  employ^,  ordered  not  to  shift  a  belt 
while  the  shafting  is  in  motion,  nevertheless 
does  so  and  is  injured  thereby,  be  would  be 
guOty  of  negligence  contributing  to  his  Injury. 
— ^Id. 

(H)  Aetlona. 

^»250S^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

«=»264(1)  (Cal.App.)  In  action  for  death  of 
employ^,  tiie  allegation  of  negligence  was  suf- 
ficient, and  ftddiUonal  allegation  of  wanton  neg- 
ligence might  or  might  not  be  proved,  and  fail- 
ure to  prove  it  would  not  affect  result  of  proof 
of  master's  negligence. — ^Neugebauer  t.  Glad- 
ding, McBean  &  Co.,  169  P.  714. 
«=a264(l)  (Utah)  Where  an  injured  servant 
alleged  several  acts  of  the  master's  negligence, 
he  may  recover  on  proof  of  less  than  all  of 
thero.— Urich  v.  Utah  Apex  Mining  Co.,  160  P. 
263. 

<8=»264(10)  (Colo.)  The  servant  to  recover  for 
personal  injuries  must  do  so  on  the  allegations 
of  his  complaint.— Denver  ft  R.  Q.  R.  Co.  v. 
Thompson,  169  P.  539. 

«=»26S(Q)  (Mont.)  Evidence  that  plalntilf  .coal 
miner  was  employed  by  defendants  and  was  in- 
jured by  falling  boulder  establishes  no  cause  of 
action.— Barry  v.  Badger,  169  P.  84. 

A  master's  culpable  negligence  cannot  be  In- 
ferred from  happening  of  an  accident  injuring 
his  employ^  unless  master  had  exclusive  con- 
trol of  dangerous  instrumentality  causing  in- 
jury.—Id. 

<3=3265(S)  (Colo.)  Where  plaintiff  was  injured 
when  an  air  coupling  on  a  hoist  parted  and  one 
end  struck  him,  no  presumption  of  n^ligence 
in  pushing  the  hoist  too  far  arose  from  the 
mere  happening  of  the  accident.— Denver  &  B. 
G.  R.  Co.  v.  Thompson,  169  P.  530. 

Servant  injured  by  parting  of  air  coupling  on 
hoist,  evidence  not  showing  cause  of  accident, 
was  not  entitled  to  recover, — Id, 
4=»274(7)  (Cal.)  In  machinist's  action  against 
his  employer  for  injuries  received  while  at- 
tempting to  shift  a  moving  belt,  evidence  that 
defendant  bad  posted  notices  directing  em- 
ployes to  examine  tools  before  use,  and  report 
and  not  use  them  if  defective,  and  not  to  shift 
belts  while  the  shafting  was  in  motion  was  ad- 
missible on  the  issue  of  contributory  negli- 
gence.—Schuh  V.  R.  H.  Herron  Co.,  169  P.  682. 
«=>276(2)  (CalJKpp.)  In  widow's  action  for 
death  of  an  employ^,  evidence  held  to  justify 
coDCiusion  that  emplopr^'s  use  of  hydrofluoric 
acid  in  the  course  of  his  employment  caused  his 
death.— Neugebauer  t.  Gladding,  McBean  &  Co., 
169  P.  714. 

«=>278(1)  (Okl.)  In  action  for  death  of  a  de- 
ceased employ^,  alleged  to  have  been  caused 
by  employer's  negligence,  evidence  Iteld  to  rea- 
sonably support  a  verdict  for  plaintiff.- Ponca 
City  Ice  Go.  T.  Robertson,  109  P.  1111. 
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^278(3)  (OaLApp.)  In  widow's  actioD  for 
death  of  empl<ve,  evidence  heUd  sufficient  to 
show  master's  negUgence  in  not  furnishing 

servant  with  proper  appliances  to  protect  him 
from  breathing  noxious  a<nd  fumes.— Neuge- 
bauer V.  Gladding,  McBean  &  Co.,  109  P.  714. 
«=»278(14)  (CaLApp.)  In  action  by  widow  of 
employ^  whose  death  was  alleged  to  hare  re- 
sulted from  his  inhalatioii  of  fumee  of  hydro- 
fluoric acid  which  he  was  applying  to  terra  eot- 
ta,  evidence  held  to  sustain  a  finding  that  em- 
ployer knew  work  was  dangerous.— Neuseban- 
er  V.  Gladding,  McBean  &  Co.,  168  P.  714. 
<S=»276(20)  (Cal.App.)  In  widow's  action  for 
death  of  employ^,  evidence  htM  sufficient  to 
show  master's  negligence  in  not  warning  de- 
ceased of  his  danger  from  breatliing  noxioos 
add  fames.— Neugebauer  v.  Gladding,  McBean 
&  Co.,  160  P.  714. 

^»28l(8)  (Cal.)  That  it  was  not  unusual  in 
a  machine  shop  for  those  using  lathes  to  shift 
the  belt  by  striking  It  with  the  bare  band  did 
not  establish  that  this  method  was  not  nesli- 
gent  or  dangerous. — Scbuh  t.  R.  H.  Herron 
Co.,  160  P.  682. 

«E=a28e(2)  (Mont)  Evidence  that  plaintiff  coal 
miner  was  Injured  by  falling  boulder  held  not  to 
establish  assumption  of  risk  as  matter  of  law. 
—Barry  v.  Badger,  169  P.  34. 
^=»288(d)  (Utah)  One  employed  to  operate 
a  drilling  machine  in  a  mine  held  not  as  a  mat- 
ter of  law  to  assume  risk  of  injury  from  fatHng 
rock  at  place  other  than  his  immediate  place 
of  work,  though  be  was  required  *o  inspect  his 

flace  of  work.— Urich  v.  Utah  Apex  Mining  Co., 
69  F.  268. 

<S=»293(8)  (Okl.)  In  action  for  servant's 
death,  instruction  on  master's  duty  to  furnish 
and  maintain  a  reasonably  safe  place  for  work^ 
held  not  misleading.— Poiuia  City  lee  Co.  v. 
Robertson,  109  P.  IIIL 
®»293(15)  (Gal.)  In  a  personal  injury  action 
based  upon  the  breaking  of  a  rafter  upon  which 
plaintiff  stood,  an  instruction  as  to  defendant's 
duty  to  exercise  ordinary  care  to  discover  hid- 
den defects  in  the  rafters  held  not  erroneous. — 
Bruce  v.  Western  Pipe  &  Steel  Co.,  188  P.  680. 
€=3293(21)  (Cal.)  In  a  personal  injury  action 
due  to  the  breaking  ol  a  defective  rafter,  ao 
Instruction  as  to  master's  dn^  to  warn  A«I(t 
erroneous,  as  being  too  broad  and  sweeping  in 
use  of  words  "hazardous  undertaking."— Bruce 
V.  Western  Pipe  Sb  Steel  Co.,  169  P.  060. 

VX.  WOBKMEK'S  COMFEH8ATXOH 
ACTS. 

(A>  Itotor*  Md  Ovoamds  «f  MmMv's  Ua- 

biiitr. 

«=»348  (OkL)  Workmen's  Compensation  Act 
must  be  construed  as  a  whole,  and  all  pre^ 
sumptions  are  in  favor  of  those  for  whose  pro- 
tection the  compensation  was  fixed,  and  who 
by  its  terms  are  deprived  of  ordinary  remedies 
open  to  others.— Wick  t,  Gtmn,  109  P.  10S7. 

To  defeat  an  award  for  ixduries  under  Work- 
men's Compensation  Act,  the  case  must  come 
clearly  within  the  statutory  exceptions  barrins 
the  award.— Id. 

^=>365  (Ean.)  Workmen's  Compensation  Act 
does  not  extend  to  the  case  of  a  workman  en- 
gaged in  interstate  commerce,  who  without  his 
employer's  fault  is  injured  in  the  course  of  his 
employment.— Matney  v.  Bush,  160  P.  1150. 
^=3371  (Cal.)  An  employer  cannot  be  required 
to  pay  compensation,  unless  it  is  shown  that  the 
accident  arose  out  of  and  in  the  course  of  the 
employment.— Casualty  Co.  of  America  t.  In- 
dustrial Accident  Commission,  169  P.  70. 
®=9373  (CaLApp.)  A  road  constmetios  foreman 
who  was  struck  by  a  workman  whom  be  di*- 
charged  for  insubordination  end  refusal  to  obey 
instructions  received  an  injury  "arising  out  oif 
and  in  the  ooone  <it  hia  empkurneat."— San 
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BenutnUno  Oounbr  t.  Indoatrial  Acc.  Gommic- 
sion  of  State  ot  ^fornia,  168  P.  256. 

The  diameter  of  such  employ^,  whethw 
peace&ble  or  quarrelsome,  is  immaterial.— Id. 
«s»375a)  (GaljLpp.)  Use  of  drcalar  saw  to 
niake  txtard  of  duiteble  length  to  barricade  door 
of  premiseB  which  applicant  was  emplojvd  to 
watch  held  beyond  scope  of  employment,  mak- 
ine  award  hj  Industrial  Commission  improper. 
— Brusster  v.  Industrial  Accident  Commiasion, 
16&  P.  258. 

«=»375(1)  (CalApp.)  BelaUon  of  employer  and 
employ^  coder  Workmen's  Compensation  Act 
hefd  not  to  exist  between  city  and  member  of 
election  board  while  he  was  taking  the  returns 
to  the  dty  halL— atgr  of  Loe  Atwslea  State 
Industrial  Acc.  ComnuBslon,  160  P.  260.  - 
4=»375(2)  (CaL)  Employ^  assisting  superin- 
tendent in  certain  work,  and  then  nding  with 
the  superintendent  on  aato  truck,  and  injured 
on  the  way,  held  not  to  have  snstained  injury  in 
the  course  of  the  employment,  and  arismg  out 
of  the  employment. — Boggess  v.  Induatrial  Ac- 
cident Commission,  169  P.  7B. 
<8=»375(2)  (Colo.)  Employ^  permitted  to  take 
w(jrk  home,  and  who  bad  been  working  at 
home  and  was  injured  on  the  street  on  way  to 
employer's  store,  held  not  entitled  to  compen- 
sation, under  Laws  1915,  c.  179.  J  8.— Indus- 
trial Commission  of  State  of  Colorado  v.  An- 
derson, 169  P.  185. 

«»380  (OU.)  Under  Workmen's  Compensa- 
tion Act,  art  ^11,  workman's  mere  voluntary 
and  intentional  failare  to  use  a  safety  appli- 
ance will  not '  necessarily  render  the  omission 
"willful,"  as  a  willful  failure  implies  premedi- 
tation, obstinacy,  or  intentional  wrongdoing. 
-Wick  T.  Ounn,  169  P.  1087. 

Employers  must  provide  proper  guards  and 
safety  appliances  for  machinery  used  by  worli- 
men,  and  install  proper  guards  and  apfliances 
ordered  by  the  state  labor  commission,  so  that 
emplof^  could  not  be  convicted  of  wiUfolness 
for  failure  to  use  a  guard  furalshed  not  of  the 
standard  required.— Id. 

«=»382  (Cal.)  A  release  not  providing  for  full 
compensation,  and  which  was  not  approved  by 
Industrial  Commission,  was  Invalid,  and  no  bar 
to  an  action  by  employ^  for  additional  compen- 
sation, in  view  of  Workmen's  Compensation 
Act,  S  32,  subd.  "b,"  as  amended  by  St.  1915, 
p.  1098.— Employe's  Credit  Co.  v.  Industrial 
Acc.  Commission,  160  P.  1001. 
€=^382  (Kan.)  Workmen's  Compensation  Act 
recognizes  legality  of  voluntary  settlement  and 
release  of  claim  for  personal  injury,  and,  with- 
out fraud  or  mutual  mistake,  satisfaction  and 
release  cannot  be  set  aside  for  gross  inade- 
quacy of  ctHnpensation.— Dotson  v.  Proctor  Sc 
Gamble  Mfg.  Co.,  160  P.  1136. 

(B)  OompenMXlon. 

(&=3>385(1)  (Cal-App.)  Under  Workmen's  Com- 
pensation  Act,  S  17,  subd.  2,  held,  that  com- 
mission might  award  compensation  to  injured 
servant  who  had  been  employed  for  only  few 
days  at  much  higher  rate  than  that  he  receiv- 
ed; there  being  evidence  that  such  was  the 
usual  rate  in  the  locality.— Hickox  v.  Industrial 
Accident  Commiasion  of  Sute  of  California, 
169  P.  1048. 

«=»38S  (Cal.)  Under  Workmen's  Compensation 
Act,  S  10,  commission  keid  authorized  to  award 
death  benefit  to  children  dependent  on  deceased 
employe  to  total  exclusion  of  wife,  even  tiiough 
she  was  conclusively  presumed  dependent  on 
the  employe.— Perry  t.  Industrial  Acc  Com- 
mission, 169  P.  858. 

Commission's  conclusion  that  it  would  be  just 
and  equitable  and  in  proportion  to  respective 
needs  to  award  entire  compensation  to  infant 
children  to  exclusion  of  wife  living  apart  from 
the  employe  and  not  supported  by  him  held 
mrranted.— Id. 


(O)  ProeredlnvB. 

«=»398  (Cal.App.)  Unautbenticated  letter  by 
Austrian  father  of  son  killed  in  Ajneric%  to 
third  person  not  a  relative,  as  attorney  in  net, 
purporting  to  authorize  third  person  to  apply 
onder  Workmen's  CwipeosatioD  Act  for  adjust- 
ment of  claim,  constituted  no  legal  authority  for 
third  person's  action  In  filing  application.— 
Western  Indemnity  Co.  v.  Industrial  Acc  Com- 
mission of  State  of  California,  160  P.  261. 

Under  Workmen's  Compensation  Act,  fi  22, 
where  no  application  was  made  by  one  unrelat- 
ed to  deceased  servant  for  reimbursement  for 
funeral  expenses,  Industrial  Accident  Commis- 
sion had  no  jurisdiction  to  make  allowance 
therefor. — Id. 

«=9403  (Okl.)  Employer  baa  burden  of  estab- 
ing  facta  conatituUng  a  bar  to  compensation 
under  Workmen's  Compensation  Act.— Wick 
T.  Gunn,  160  P.  1067. 

<9=3405(4)  (Cal.)  Evidence  held  InBuffident  to 
show  that  the  accident  for  which  compensation 
was  sought  arose  out  of  and  in  the  course  of 
the  employment  of  the  deceased  workman.— 
Casualty  Go.  of  America  t.  Industrial  Accident 
Commission^  160  P.  76. 

«»40S(6)  (OaL)  A  findinc  that  wife  Uving 
apart  from  busMuid  and  not  receiving  nor  seek- 
ing support  from  him  was  not  hi  fact  dependent 
on  him  held  supported  by  the  evidence.— Perry 
V.  Induatrial  Acc.  Commission,  168  P.  353. 

«=3405(5)  (Cal.App.)  Under  Workmen's  Com- 
pensation Act,  8  77,  subd.  "a,"  as  amended  by 
St.  1915,  p.  1102,  t  28,  there  is  no  warrant  for 
finding  deceased  contributed  to  father's  support 
by  smding  money  to  him  in  Anstria,  sole  basis 
of  whidi  is  testimony  by  deceased's  depositary 
that  deceased  bad  requested  advancement,  say- 
ing it  was  for  such  purpose.— Western  Indem- 
nity Co.  V.  Industrial  Acc.  Commission  ot  State 
of  California.  168  P.  261. 

«=»4I7(5)  (CaLApp.)  On  petition  for  writ  of 
review  to  vacate  award  to  employe  of  manu- 
facturer which  carried  with  petitioner  policy  of 
insurance  covering  industrial  liability,  where 
record  shows  commission's  finding  is  sustained 
by  law  and  evidence,  award  will  be  affirmed, 
and  writ  dismissed.— Olobe  Indemnity  Co.  v. 
Indostrial  Acc.  Commisalou  of  State  w  Califor- 
nia. 169  P.  2S7. 

«=>4I7(7)  (Cal.)  Industrial  Accident  Commis- 
sion's condusion  as  to  apportionment  of  cora- 

eensation  between  depenaents  ahonld  not  be 
iterfered  with  unless  it  clearly  appears  that  it 
is  without  substantial  rapport  in  the  record. — 
Perry  v.  Industrial  Acc.  Commission,  168  P. 
353. 

<3=^I7(7)  (Okl.)  Employe's  wiUful  faUure  to 
use  guards  or  safety  appliances  provided  ac- 
cording to  law  or  by  order  of  state  labor  com- 
mission is  a  question  of  fact  for  the  Industrial 
Commission,  and  if  its  finding  of  willfulness 
is  supported  by  any  evidence,  its  action  will  not 
be  disturbed.— Wck  v.  Gunn,  169  P.  1087. 


-a — -.19  (Cal.)  On  claims  for  compensation,  evi- 
dence held  to  sustain  Industrial  Accident  Com- 
mission's finding  that  a  slight  disability  con- 
tinued from  date  of  first  operation  after  in- 
jury in  1914  until  second  operation  in  1916, 
followed  by  death. — Western  Indemnity  Co.  t. 
Industrial  Accident  CommiBSion  of  State  of 
California,  169  P.  663. 

Under  Workmen's  Compensation  Act,  5  10. 
subd.  b  (2),  as  amended  by  St  1915.  p.  1C«5,  t 
5,  limiting  proceedings  for  compensation,  wid- 
ow's claim  two  years  after  injury  held  not  bar- 
red, where  there  was  a  fincUng  of  continaoua 
disability  to  date  of  death. — Id. 

Continuing  jurisdiction  given  by  Workmen's 
Compensation  Act,  {  25d,  Aeld  Immaterial  to 
widow's  supplementary  application,  where  In- 
jory  and  death  arose  out  of  same  casualty,  so 
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tbat  order  consolidatinc  It  with  former  proceed- 
ing by  esiplofd  wag  uuucessary.— Id. 

In  widow'a  piocaeding  under  Workmen's 
Compenaation  Act  for  deatb  of  employ^  ariaiu 
out  of  same  casualty  as  the  injury,  findinKS  and 
award  of  commiaidon  in  empwyi  a  proceeding 
two  yeara  before,  having  effect  of  Judgmeid 
binding  on  iOBurer,  Jieli  admissible. — Id. 

Induatrial  Accident  Commisaioiu  which  had 
made  award  of  temporary  total  Usability  and 
wUch  found  a  disability  continuing  fron  op- 
eration following  Iftjnzy  to  second  operation 
reaulting  in  death,  had  power  to  make  an  award 
to  deceased  employe's  widow.^Id. 
<E3»4I0  (CaL)  Workmen's  CompaiiaatiOB  Act. 

{20,  aa  amended  by  8t  1915,  p.  1089,  requir- 
ng  wrkten  notice  of  accident  witUn  SO  daj^s, 
does  not  apply  to  claims  for  further  diaabUity 
under  section  16,  subd.  "c,"  as  amended  by 
St.  1916,  p.  1066,  where  compenaation  has  been 
made  for  original  injory.— Bmploy^'a  Credit  Oo. 
T.  Indnstrial  Acc  Oommlirion,  169  P.  1001. 

In  proceeding  under  Workmen's  Compensa- 
tion Act,  f  16,  Bubd.  "c,"  as  amended  by  St. 
1916,  p.  1086,  for  compenaatiott  for  farther 
dinbUlty.  evMenee  to  jnstify  fiadiiig  of 
the  commiaaion  that  dalmant's  'farther 
abUib"  had  not  cxiated  for  to  long  a  time  tiut 
a  daim  therefor  wm  barred.— Id. 

MAXIMS. 

See  Equity,  •s967. 

MAYHEM. 

See  Criminal  Law,  ^=»864. 

«=s»l  (Mont.)  Man'a  right  testicle  la  '^em- 
ber of  hii  body"  within  Rev.  Codes.  R  8S04,  de- 
fining mayhem.— State  t.  Sheldon,  169  P.  87. 

MECHANICS'  LIENS. 

H.  BIOHT  TO  UElf . 

(B)  Snbcoxtractava,  aod  Coatracton' 
Workmen  and  Haterlslmeii. 

«E9l06  (CaL)  Where  iadiTidudl  was  personal- 
ly istereated  as  partner  in  sabcontract  whereby 
corporatioii  ondartoc^  to  plaster  building,  he 
and  company  were  jointly  interested  in  andi 
contract.— E.  Aigeltinger,  In&,  t.  Bnrke,  169 
P.  373. 

m.  FROOBBBnroB  TO  raanoT. 

«=9l32(8)  (CaL)  Under  Code  Civ.  Proc  1 1187, 
subcontractor  cannot,  in  August  following  com- 
pletion of  work  in  previous  December,  me  lien 
c^im  on  theory  that  replacing  a  small  ash-pit 
door  on  chimney  in  August  delayed  completion 
of  the  work  nnm  that  time.— Klann  T.  Hoffman, 
169  P.  678. 

▼L  WAITEB,  SnOTABCOL  BBtBASa^ 
AXm  SATIBFAOnO V. 

(A)  WmlTCr  of  Rlaht  to  lAmm. 

^=208  (Cal.)  Clause  of  agreement  by  materi- 
alman and  subcontractor  purporting  to  releaae 
original  contractor  and  owner  "from  any  and 
all  liens  for  labor  and  materials  furnished  by 
them"  included  materials  and  labor  previoudy 
fumiahed  for  performance  of  snbcontracL — 
B.  Aigeltinger,  Inc.,  t.  Burke,  169  P.  373. 

Vn.  ElCFOBCElIBirT. 

^s>2Si(l)  (Cal.)  In  action  to  foreclose  lien 
tor  materials  furnished  by  corporation  to  sub- 
contractor, evidence  held  to  support  flndiiw 
individnal  who  was  moving  spirit  in  plaintiff 
company  repreaented  to  original  contractor 
that  be  bad  personally  furnished  materials.— 
E.  Aigeltinger,  Inc.  v.  Burke,  169  P.  373. 

In  action  to  foreplose  lien  for  materiala  fur- 
nished Yyy  corporation  to  subcontractor,  evi- 
dence held  to  snstain  finding  plaintiff  was  in- 
terested in  aabcontraet— Id. 


MEETINGS. 

See  Oorporationa,  «e»201. 

MEMORANOA. 

See  WitnesKi,  ^26& 

MENTAL  SUFFERINe. 

See  DanHtfes,  «s»48, 178. 

MILLS. 

See  Nuisance,  ^aS. 

MINES  AND  MINERALS. 

See  Indians,  «=>16;  Public  Lands,  ^78, 116; 
Taxation,  ^s>63. 

n.  TITUB,  OOMTBTAITOBS.  AMD 

GOIfTBAOTS. 
(A)  Rtshta  aad  Remedies  of  Owaers. 

^952  (Or.)  Removal  of  ore  from  the  premises 
of  another  without  bis  connent  will  be  enjoia* 
ed.— Barnes  v.  Each,  169  P.  512. 

(B)  CoMTeraBeea  ta  demeral. 

«=>54(2)  (Cal^App.)  Where  deed  of  mining 
claim  provided  that  "it  is  hereby  mutually 
agreed''  that  the  grantee  will  open  and  dxf^ap 
the  property  at  hia  own  expense,  it  was  not 
upon  condition  subsequent,  but  was  mere  coTe- 
nant— White  r.  Hendley,  169  P.  710. 

(C)  I^uee»  Uoemses,  aad  CmtrMta. 

^a58  (OkL)  In  action  to  cancel  oil  and  gas 
leases  to  defendants,  evidence  \eld  to  sustain 
finding  of  fraud  inducing  tiie  leaae.— Dteterle  t. 
Harris.  169  P.  873. 

m.  OVBRATIOir  OF  BONES,  OVAB- 

BIEB,  AND  WBLLB. 
(B)  Mlnlns  Fartnershlya  Compaalm. 

«=»97  (CaL)  Under  Oiv.  Code,  I  2511.  intereat 
under  contract  giving  person  light  of  posaes- 
aion  and  riglit  to  purdiase  mining  property, 
held  such  an  interest  aa  could  form  the  aubJccC 
of  a  mining  partnership.— Arper  t.  Sloan,  169 
P.  1013. 

Contract  between  plaintiC  having  option  to 
pnrchaae  mining  claim  and  defendants,  keW  to 
vest  in  defendants  a  share  in  plainCiff's  rights 
and  to  create  a  mining  partnership. — ^Id. 

Under  contract  between  plaintiff  and  defend- 
ants, held,  that  there  was  a  mining  partDership, 
at  least  from  the  date  when  plaiunff  acquired 
title  from  third  parties  to  the  mining  daim  in* 
volved  in  the  contract.— Id. 

Under  Civ.  Code,  I  2511,  where  plaintiff  work- 
ed mining  claim  and  defendants  fumiahed  mon- 
ey to  be  used  in  working  it,  tiiere  was  a  mining 
partoershh),  though  detendsnts  did  no  physical 
work  on  the  claim. — Id. 

«999(2)  (Oal.)  Though     mining  partnership 

Srevioualy  existing  had  been  dlasolved  or  aban- 
oned,  plaintiff  held  entitled  to  accounting  re- 
apecting  transactlonB  prior  to  the  dissolntton  or 
abandonment.— Harper  v.  Sloan,  169  P.  1048. 

(O)  BIshta  mm*  UablUMea  iBaUamt  tm 

4=Bi25  (Kan.)  In  action  for  damages  from 
subsidence  of  surface  caused  by  mining  coaL 
eWdence  held  to  show  that  surface  had  subsided 
in  250  or  200  different  places  within  two  yeara 
prior  to  commencement  of  action  and  reanltinc 
decreaae  in  value  of  surface.— Waldi  T.  ' 
Fuel  Co..  169  P.  219. 

MINORS. 

See  Infants. 

MISCEGENATION. 

See  Conatltotlonal  Law,  «a>4& 
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MISCONDUCT. 

See  Master  and  Servant,  iSs*880. 

MfSRCPffESCItTATIOJt 

Sea  False  Fretansas;  Viand. 

MISTAKE. 

See  CmtraetB,  ^8S. 

MITIGATtOir. 

See  Danufes,  «=Ba62. 

MOBS* 

See  Mnnieipal  Corporations,  <8=>742. 

UQDIFICATtOAL 

See  Appeal  and  Brror,-  «Ea»U49,  IISU 

MONEY. 

See  Trusts.  ^110. 

MORTOAGES. 

See  Chattel  Mortgages;    Fraudalent  CMivey- 
ances,  ^salW ;  ReformatliHt  of  Insfemments, 

X,  REQUISITES  AND  VAUDITT. 

CA)  umlmrm  tmA  B««M«iate  »r  c*Bw«rwM*s 

mm  ScemrMji. 

«=>32(3)  (Or.)  A  deed  absolute  in  form  given 
to  aecnre  a  loan  does  not  pass  the  title  and  is 
nothing  more  than  a  "mortgage."— Purdy  v. 
Underwood.  168  P.  536. 

^38(1)  (Or.)  Evidence  Aeld  to  warrant  a 
tinding  that  a  deed  absolnte  in  form  was  intend- 
ed only  as  security  for  a  loan.— Purdy  T.  Un- 
derwood, 169  P.  53a 

•  (C)  Bxeautloii  and  KtallTcrr* 

.^»70  (Wyo.)  Execution  and  recording  of 
mortgage  hy  ow  who  bad  promised  tMt  it 
would  be  exMQted  uid  Tecorded,  AeM  to  em- 
fltitute  a  delivery.— Walter  t.  Kressman,  169 

P.  3. 

in.  COMBTRUOTXOir  AHD  OPERA- 
VIOII. 

(A)  0«MV«l  B«lMi  Of  C*aatnwtlom. 

^»I00  (Wyo.)  Agreement  to  give  mortgage 
for  amount  advanced  for  completion  of  par- 
chase  price  of  land,  hei-4  not  to  require  the 
lender  to  advance  the  entire  sum  needed  in  or- 
der to  be  entitled  to  a  mortgage.— Walter  v. 
Kressmsn,  169  P.  3. 

(•)  UcB  muA  rxlvntT' 

^s»15l(4)  (Or.)  Lien  of  mortgage  on  property 
which  mortgagor  may  "hereafter  acciuire"  held 
superior  to  hen  of  aobaeguent  jnugmeDt  on 
such  property.— Clarke  Woodward  Drug  Co.  v. 
Hot  Lake  Sanatorium  Co..  169  P.  798. 
4=3l5l  (5)(MonL)  Lien  of  judgment  yields  to 
equitable  right  in  prior  mortvigee  to  lien  on 
land  left  out  of  mortsan  through  mutual  mis- 
take.—Stockmen's  Nat.  Bank  oi  Ft.  Benton  t. 
Hofeldt,  109  P.  48. 

«=»I5I(5)  (Or.)  A  judgment  creditor  of  one 
who  aocspted  a  voluntary  coaveyanoe  of  land 
and  immediatdy  mortgaged  it  to  the  grantor, 
and  alae  made  a  reecmveyanee  which  was  not 
recorded,  has  no  greater  interest  than  the  judg- 
ment creditor,  and  cannot  defeat  the  mortgage  m 
the  hands  of  an  assignee  on  the  ground  that  the 
transacdoB  between  the  parties  vras  ttandulent 
— Hawkenson  v.  Bostad,  160  P.  860. 
9=9 1 50  (Wash.)  Where  mortgagor  made  trust 
deed  subject  to  mortgage  at  time  of  execution 
of  which  a  third  par^  held  sheriff's  certificates 


on  execution  sale  which  were  assigned  to  the 

Santee  of  the  trust  deed,  the  mere  fact  that 
e  mortgagor  made  a  written  statement  show- 
ing amonnt  of  incumbrances  against  his  prop- 
erty, but  faiUmg-  to  show  liens  against  the  cer- 
tificates of  sale  hdd  by  the  third  parte,  did  not 
prevent  the  graatee  under  the  trust  deed  from 
relying  on  the  paramount  titla  of  th«  third 

Earty,  though  she  had  orally  agreed  to  make 
er  Uen  subject  to  the  mortgage.— AUen  v. 
Mitchell,  169  P.  826. 

«=>163(2)  (Wyo.)  As  between  two  mortgafea 
for  moneys  advanced  to  apply  on  purchase  price 
on  laud,  sMrtgage  first  recerded  held  to  OAve 
priority.— Walter  v.  KreBsman,  169  P.  8. 
•9183  (Waah.)  Where  grantee  under  trust 
deed  having  legal  title  also  held  SQuitabla  title 
under  exocution  aale  by  sheriff'^  certificates, 
there  waa  no  equitable  estoppel  against  him  to 
assert  tide*  by  reason  of  act  of  assigDor  of  csr- 
tificates  in  agreeing  that  they  should  be  sabjeL-t 
to  a  mortgage^  where  the  mortgagee  did  not 
rely  on  any  nuerepresentatloos,  but  upon  the 
mere  verbal  promue.— Allen  v.  Mitchell,  169 
P.  826. 

«EE»l8«(fi)  (Wyo.)  In  salt  invoUing  nciority 
between  several  mortgage^  evidence  A«ld  sufii> 
cient  to  support  a  finding  that  ocl  one  of  such 
mortgages  for  $146,000  not  more  than  $20,000 
was  advanced.— Walter  v.  Kreasman,  16U  P.  '.t. 

In  view  of  evidenco  showing  flacta  trading  to 
throw  doubt  upon  the  good  faith  of  mortgage, 
a  judgment  adjudging  that  it  and  other  mort- 

eftges  were  of  equal  rank,  htid  to  award  the 
older  all  that  he  was  entitled  to.^ — Id. 

VI.  TRAIMFEKOr  PBOmmiKOim- 
OASEA  OB  <HP  BMrm'0F 


^=s>275  (Okl.)  One  purchasing  property  and 
expresdy  assuming  payment  of  a  mortgage 
thereon  cannot  deny  existence  of  mortgage,  in- 
debtedness or  amount  thereof,  or  guestlon  cou- 
aideration.— Schuber  v.  McDuffee.  169  P.  642. 
4=»295(1)  (Kan.)  Where  mortgagee  took  quit- 
claim deed  from  mortgagor's  grantee  in  lieu  of 
mortgage,  and  canceled  mortgagor's  note,  but 
debt  was  not  wtiBBed  ox  mcwtgage  released, 
position  of  junior  mortgagee  under  mortgage 
from  grantor  hi  quitclaim  deed  was  not  better- 
ed by  cancellation  of  note.— James  v.  Williams, 
169  P.  1163. 

TH.  P  ATVEirT  OB  PERFOBKAirOE 
or  OONBITIOH.  BflT.BASig,  Airo 
SATUFACnOK. 

^30Q  (Okl.)  A  tender  of  a  mortgage  debt 
will  not  extinguish  the  lien  unless  made  by  one 
entitled  to  make  it  and  not  by  a  atranger.— 
Knudson  t.  Feoimore,  169  F.  478. 

Where  tender  of  a  mortgage  debt  is  not  made 
by  the  mortgager,  the  hen  is  not  extinguished 
thereby  unless  the  mortgagee  knew  the  tenderer 
had  a  right  to  make  the  tuider,  and  that  all 
rights  of  the  mortgagor  would  be  protected  by 
acceptance  of  the  money  and  discharging  the 
mortgage.— I& 

<8=>308  (Kan.)  To  accomplish  equitable  result, 
mortgage  lien  may  be  kept  alive  and  enforced 
after  lien  claimant  Is  precluded  from  resortiug 
to  personal  obligation  of  mortgagor,  or  of  any 
one  else,  to  saBsfy  debt— James  t.  Williams, 
169  P.  1163. 

«=b319(3)  (Okl.)  In  an  action  for  tbs  balance 
due  on  a  note  and  to  foreclose  a  mortgage, 
where  the  issue  waa  aa  to  whether  a  quitdaim 
deed  from  plaintiff  to  defendant  had  released 
the  mortgage,  evidence  held  to  sustain  ajuda- 
ment  for  plaintiff.— Price  v.  RoUow,  IW  P. 
1073. 

«=>3I9(3)  (Wyo.)  Evidence  held  insufficiciit  to 
show  payment  of  a  mortgage  by  the  delivory 
of  bonus  of  a  company  to  which  the  mortgaged 
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land  'wu  eoBTcared.^WaIter  t.  Krannaii,  160 
P.  8. 

X.  FOltBOI.OBiniB  BT  AOnOlT. 
(A)  Ifatars  and  Pom  mt  Remedr* 

4=»390  (Kan.)  Plaintiff,  in  action  to  recover 
indebtedncBg  and  to  foreclose  a  mortgage,  mar 
iBSoe  order  of  attachment  and  levr  it  on  prop- 
erty other  than  that  indaded  in  the  mortgage, 
as  party  may  employ  as  many  concorrent  uid 
coDsistent  remedies  as  law  fives  him.— Hodgen 
T.  Roy,  160  P.  1143. 

(B)  Rivkt  t*  Pov*elo«e  and  DclettMii. 

4=9>40IC2)  (CaLApp.)  Provision  in  mortgage 
giving  mortgagee  option  to  declare  entire 
amount  doe  upon  default  in  payment  of  any  in- 
stailment  of  ijitereat  will  not  be  construed  a 
penalty.— Dunn  v.  Barry,  168  P.  910. 
4tE3»40IU{)  (ColApp.)  After  mortgagee  had  ez- 
e reived  ois  option  to  declare  whole  amount  due 
and  payable,  hia  right  of  forecloeure  could  not 
be  defeated  by  tender  of  all  interest  due ;  a 
tender  of  full  amount  of  note  being  essential. — 
Dunn  T.  Barry.  169  P.  810. 
«a»408  (Cal.App.)  Under  note  and  mortgage 

groviding  that  on  default  both  principal  and 
iterest  should  become  immediately  due  at  op- 
tion  of  holder,  where  holder  accepted  first  two 
iDStallmcnta  of  biterest  only  after  protest 
against  delay,  heldt  lie  would  not  be  estopped 
for  default  itt  payment  of  third  installment  to 
advance  maturity  of  principal  without  prior  no- 
tice of  intention  so  to  do.— Dunn  v.  Barry,  169 
P.  910. 

In  action  to  foreclose  mortgage  after  exer- 
cise of  option  to  declare  entire  amount  due  for 
failure  to  pay  installments,  held,  that  mort- 
gagee bad  not  lolled  mortgagor  into  security, 
Imt  had  acted  in  good  faith  in  exerdsing  his  op- 
tion.—Id. 

«=>4I5(1)  (CalJipp.)  That  mortgagor  did  not 
know  mortgagee  s  address  would  not  excuse 
payment  of  installments  when  due  in  view  of 
Civ.  Code,  {  1500,  declaring  that  nn  obligation 
may  be  extingoished  by  deposit  in  name  of 
creditor.— Dunn  v.  Barry,  169  P.  910. 

(B)  Par<i«a  muA  Pvocaaa. 

«»427a)  (Ot^  Under  L.  O.  L.  |  41,  providing 
that  the  court  shall  cause  necessary  parties  to 
be  brought  in,  where  an  owner  voluntarily  con- 
veyed land,  and  the  grantee  gave  badi  notes  and 
a  mortgage,  which  was  recorded,  and  made  a 
reconveyance,  which  was  not  recorded,  and 
foredosure  snlt  was  broiight  by  the  assignee  of 
the  mortgage,  who  allegeathe  reoonv^ance.  the 
owner  was  necessary  party.— Hawkmaoa  t.  Bos- 
tad.  160  P.  ssa 

(P)  PlMUIInir  mmM.  BTldeBce. 

^=>464  (Kan.)  In  foreclosure  district  court  has 
jurisdiction  to  render  judgment  by  default,  on 
personal  serrice,  without  the  notes  and  mort- 
gage sued  on  bemg  filed  with  clerk  or  present- 
ed to  court— BroQuet  v.  Hosier,  168  P.  1153. 

(G)  iHjnnotlOB  M<  ReMlver. 

4s»467(l)  (Or.)  Receiver  of  mortgaged  prop- 
erty of  insolvent  is  properly  appointed  at  siut 
of  mortgagor's  creditor,  though  mortgagee  be 
rightfully  in  possession;  mortgagee  beiag  in- 
solvent, and  expenses  of  property  exceedins  re- 
ceipts foom  sales  and  rentals. — Brayton  &  Law* 
bsn^  V.  Honardi  Lnmber  Co.,  169  F.  028. 

CD  Jntfsment  or  Decree  and  Bzeeatloiit 

«b496  (Kan.)  In  foreclosure  plalntifTs  failure 
to  file  with  clerk  or  to  present  to  court  the 
notes  and  mortgage  sued  on,  or  to  introduce  any 
evidence  thereof  petition  was  not  a  fraud  on  de- 
fendant. In  view  of  Code  Civ.  Proc.  §S  110,  120 
(Gen.  St  1915,  fi  7002,  7021),  where  personal 
service  was  made,  and  there  was  judgment  by 
detenlt,  and  copies  of  notes  and  mortis  ware 


set  oat  in  petition^— Broqvrt  t.  liorier.  168  P* 

1163. 

MOTIONS. 

See  Appeal  and  Brror,  <t=>286;  Attadiment, 
^=9248:  Continuance;  Criminal  Law,  4P» 
686,  8<i8.  959:  BKecotion«  «S3>170:  Indict 
ment  and  Ininmation,  4b9»144:  Pleading, 
«»843-852. 

MOTIVE. 

See  Homicide,  <8=»166. 

MOVING  PICTURES. 

See  Evidence,  ^s>88;  neatos  and  Shows. 

MUNICIPAL  CORPORATIONS. 

Sec  Constitutional  Law,  ^=>88;  Counties; 
Criminal  Lew,  «s»260;  Bvldtmae.  «=925; 
Garnishment,    ^=>17 ;     Mandamus,   ^>7U ; 

8U0  Warranto,  «s»S,  49;  Sdioola  and  School 
istricts;    Street  Bailroads;     Waters  and 
Water  Courses,  ^182. 

L  CREATIOV,  AIiTERATIOlT.  EXIST- 
ENCE. AND  DISSOZ.UTIOV. 

<A.)  laeorpevattoa  mm*   Inoldemt*  of  Kx- 
latenee. 

^aiS  (N.M.)  Action  by  county  commissioners 
in  incorporatiog  a  village  may  at  any  time  be 
shown  to  iMtve  been  without  jurisdiction  by 
showing  that  petition  on  which  It  acted  was  not 
signed  oy  majori^  of  qualified  electors,  as  re- 
quired  by  Code  1016,  |S  3764,  8766.— State  v. 
Porter,  169  P.  471. 

nr.  pBocEEDiiros  of  counoiz.  ob 

OTHER  GOTERiaNO  BODT. 
(B)  OrdlnaaccH  and  B7-I«awa  im  Ctoawal. 

<e»l  12(3)  (Kan.)  Under  G«n.  St  1016, 1 1413, 
the  portion  of  an  ordinance  nndertakii^c  to  ex- 
clude territory  from  a  city's  corporate  limits 
held  ineffective,  where  its  title  expressed  only 
the  parpose  of  "extending  the  luniu  of  tht. 
dty.'^— State  t.  City  of  Hutchinson,  108  P.  U4a 

V.  OFFIGBBa.  AGENTS.  AND  EM* 
PLOTtiS. 

(A)  Httalclv*!  onee»  la  GcMcral. 

«=»i59(4)  (Or.)  A  dvll  service  board  acting 
as  a  quasi  Judicial  tribunal  for  detennining 
whether  an  officer  was  properly  removed  can- 
not grant  a  rehearing,  unless  specificallv  au> 
thoriied  by  law.— Crowe  v.  Albee,  160  P.  786. 
4=»I59<6)  (Or.)  Under  Portland  Cit^  Charter 
1014,  c.  4,  t  62,  providing  for  suspending  of  city 
officers,  and  sections  08,  100,  101,  108,  and  114. 
establiabing  a  civil  service  board,  Uie  board  is 
a  quasi  judicial  tribunal  whose  jadgment  and 
discretion  in  removing  officers  will  not  be  Inter- 
fered with  by  the  courts,  unless  the  statutes 
are  violiited.— Crowe  v.  Albee,  169  P.  786. 

The  civil  service  board,  on  appeal  by  officer 
dismissed,  considers  <»ily  qnestionfl  wliethcr 
dismissal  was  for  poUUcal  or  religious  reasons, 
and  in  good  faith  for  the  improvement  of  the 
service;  and  under  Portland  City  Charter  1914. 
c.  4.  g  108,  where,  without  written  findings,  a 
conclusion  of  law  commuting  the  sentence  of 
dismissal  to  suspension  is  made,  it  will  be  pre- 
sumed tlie  charges  were  sustained.— Id. 

<B)  Mpntelval    Uepartmeata  asA  Ofleera 
The  reef. 

«s>l76(3)  (CaL)  Where  pensions  for  police- 
men are  predicated  merely  upon  death  occar- 
ring  during  period  of  service,  and  death  only 
fixes  the  right  to  a  pension,  a  repeal  of  the 
pension  statute  before  death  destroys  the  pen- 
sion right.-0'Dea  v.  Cook,  109  P.  SOa 
^sait7  (Cal.)  Pensions  to  famflies  of  poEce- 
men.  provided  for  by  &ui  Fraacbco  Chartef, 
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e.  10,  art.  8,  ate  not  gratuitieB.  forbidden  by 
Const,  art.  4,  %  31.— O'Dea  v.  Cook,  169  P.  SOS. 

Where  San  Francisco  Charter,  c.  10,  C  8, 
providing  for  pensions  for  families  of  police- 
men killed  on  duty,  imposed  no  time  limit  at 
time  a  policeman  received  fatal  injuries,  his 
widow  may,  on  his  death  more  than  two  years 
thereafter,  claim  a  pension,  despite  amendment 
in  interim  allowing  pensions  only  in  case  of- 
ficer shall  have  died  within  a  year  after  in- 
jury—Id. 

«=»2II  (OatApp.)  Under  St  190&,  p.  908,  1 
1,  and  PoL  Code,  I  1617,  snbd.  21,  a  board  of 
eoucation  is  not  limited  to  employing  an  ex- 
amining staff,  bat,  witfaont  employing  such  a 
staff,  may  employ  an  optometrist.— Beard  t. 
Webb,  169  P.  927. 

IX.  PUBLIC  nCPROVEMEITTS. 

(B)  PrallmlDftrT    ProeeedlncB   and  Ordl* 
naneea  or  RcBolntlon». 

4»294(3)  (GaL)  In  proceeding  for  street 
openlnc  under  St.  19(^pw  375,  section  3,  of 
which,  as  amended  by  St.  1913.  p.  430,  i  2, 
requires  notice  of  date  of  passa^ge  of  ordinance 
for  the  improvement,  the  notice  must  state 
the  date  of  the  ordinance,  and  a  statement  of 
the  number  is  not  sufficient,  in  spite  of  St. 
1903,  p.  886,  S  87,  requiring  libenu  constrac- 
tlon.— Ferri  v.  City  of  Ix>ng  Beach,  169  P.  385. 

In  proceeding  for  street  opening  under  St. 
19(^,  p.  375,  I  3,  as  amended  by  8t  1913,  p. 
4S0,  §  2,  a  notice  of  pawage  of  ordinance  for 
the  improvement,  defective  in  failing  to  set 
out  date  thereof,  was  not  cured  by  reference 
to  the  ordinance  for  further  particulars." — Id. 
«:=»297(1)  (Utah)  Under  Comp.  Laws  1907,  8 
273,  and  in  spite  of  section  266,  a  railroad  com- 
pany owninff  the  right  of  way  across  which  a 
street  is  to  be  paved  may  validly  protest  axainst 
the  improvement.— Gave  t.  Ogden  City,  168  P. 
163. 

Where  the  tifle  to  land  is  in  the  county  un- 
der a  tax  deed,  the  individual  prior  owner  was 
not  competent  to  protest  a  projected  paving. 
— Id, 

A  corporation  occupvlng  certain  frontage  own- 
ed by  individnals  could  not  protest  a  projected 
paving. — Id. 

Comp.  Laws  1907,  |  273,  prorlding  that  the 
council  shall  be  deemed  to  nare  acquired  Jit- 
risdiction  to  order  paving,  unless  written  oI>- 
jections  signed  by  the  owners  of  two-thirda  of 
the  front  feet  are  filed,  being  silent  upon  who 
may  protest,  the  section  must  be  held  to  con- 
te^late  protests  only  by  owners  of  legal  title. 

€=^320  (Cat)  Under  San  Francisco  Charter, 
art  VI,  c.  II,  §  33,  authorizing  the.  board  of 
supervisors  to  provide  a  pi-ocedure  for  the  im- 

Srovement  of  streets,  an  ordinance  not  requir- 
ig  formalities  as  to  assessments,  warrants,  dia- 
gram, or  affidavit  of  demand' on  nonpayment,  or 
other  formalities,  could  be  adopted,  subsequent 
to  notices  necessary  to  acquire  jttrisdiction,  and 
lience  a  provision  that  no  proceeding  shall  be 
held  invalid  for  disregard  of  such  tonnalitics 
was  authorized.— Bienfield  v.  Yan  Neas,  169  P. 
225. 

(O)  OontrMta. 

^s»33l  (Mont)  Contracts  for  special  local  im- 
provements cannot  be  suBtalned,  the  10  days* 
notice  for  bids,  required  by  Laws  1913,  c.  89, 
not  being  nven  as  authorized  by  the  council.— 
Cooper  V.  City  of  Bozeman,  169  P.  801. 
4s3»337  (Mont)  Contract  for  special  lottl  im- 
provement cannot  be  rastained,  not  having 
been  entered  into  within  the  time  after  notice 
required  by  Laws  1913,  c  89<— Cooper  T.  City 
of  Bozeman,  169  P.  801. 

^=>347(2)  (Wash.)  Where  Seattle  port  com- 
mission contracted  for  a  warehouse  by  contract 
providing  that  it  sboald  not  be  deemed  com- 
pleted unless  so  declared  by  the  port  commis- 


sion, and  the  bnllding  was  accepted  as  com- 
pleted, by  a  resolution  which  was  a  public  rec- 
ord, and  10  per  cent  of  price  reserved  for  80 
days,  claim  of  materialman  filed  against  the  con- 
tractor's boai  81  days  thereafter  was  too  late. 
-Pearson  v.  Paget  Sound  Machinery 
169  P.  961. 

(B)  AsMMsmeats  tmr  Beaaflto,  aad  Spaelal 
Taxaa. 

4s»434(l)  (Oal.)  In  the  absence  of  e<»utitii- 
tional  restriction  the  liSgislature's  power  to  ex- 
empt property  from  taxation  includes  power  to 
exempt  from  special  assessments^lios  Anieles 
County  Flood  Control  Dlst  v.  BomiltM.  IW  P. 
1028. 

4s>450(4)  (Mont)  A  resolation  proclaiming 
the  fact  of  creation  of  an  improvement  district 
and  expressing  intentiw  to  assess.  Is  not  a 
resolution  of  mtention  to  form  it;  the  neces- 
sary first  step,  Doder  Laws  1913,  c  89,  in  its 
creation.-^ooper  t.  dtar  of  BoMman,  169  P. 
801. 

«=»469(4)  (Gal.)  In  proceeding  under  St  1909, 
p.  171,  3  6,  requiring  cost  m  sidewalks  and 
curbing  to  be  BSBessea  to  abutting  property  in 
proportion  to  frontage,  held  improper  to  ap- 
portion the  cost  of  a  sidewalk  in  proportion 
to  the  square  feet  of  sidewalk  in  front  of  each 
lot.— City  Securities  Co.  v.  Harvey,  160  P.  380. 
4=9477  (Okl.)  Assessment  for  -street  improve- 
ment under  Laws  1907-08,  c.  10,  made  against 
owner  and  not  against  adjacent  property  is 
void,  and  paving_  bonds  are  also  void  and  sub- 
ject to  cancellation  in  action  for  that  purpose. 
—Guaranteed  State  Bank  of  Dnrant  t.  DTfar- 
mett  169  P.  639. 

4=»490  (CaL)  Where  assessment  under  St. 
1809,  p.  167,  was  illegal  on  its  face,  the  prop- 
erty owner  need  not  ^  provided  by  section  10, 
appeal  to  the  city  council,  but  could  urge  in- 
validity in  an  action  to  enforce  the  assess- 
ment-~City  Securities  Co.  v.  Harvey,  169  P. 
380. 

<@=>5I3(1)  (Or.)  Under  Portland  City  Charter, 
SS  397,  400,  held,  that  assessment  for  street  im- 
provements will  not  Be  set  aside  on  mere  show- 
ing that  no  improvement  had  been  constructed 
since  assessment  was  levied,  for  it  might  weU 
be  reassessment  which  was  allowed  was  error.— 
Wilson  V.  City  of  Portland.  169  P.  90. 
4s>5l3(3)  (Or.)  Where  dty  abont  to  sell  prop- 
erty to  collect  assessment  was  claiming  right 
to  collect  illegal  items,  property  owners  Aeld 
to  have  no  remedy  at  law,  and  so  equity  would 
cancel  the  Illegal  items.- Eniiott  t.  City  of  Port- 
land, 169  P.  604. 

<©=>5I4(12)  (Or.)  An  appeal  to  the  circuit 
court,  under  Portland  Charter,  S  401,  from  a 
reassessment  for  a  public  improvement,  trans- 
fers the  assessment  proceedings,  as  to  those 
parties  who  appeal,  to  the  circuit  court — BIH- 
ott  V.  City  of  Portland,  169  P.  504. 
€=3513(1)  (Mont)  Failure  to  make  resolution 
of  intention  to  create  a  special  improvement 
district— the  initial  step  required  by  Laws  1918, 
c.  89,  to  give  jurisdiction— cannot  be  cured  by 
Laws  1910,  c  142.— Cooper  v.  City  of  Bozeman, 
169  P.  801. 

«=>5I8(2)  (Or.)  Under  Portland  Charter,  B 
400,  401,  and  407,  where  reassessment  orm- 
nance  dfa  not  provide  for  interest,  and  appeals 
were  taken,  assessment  held  not  to  bear  in- 
terest until  ten  days  after  mandate  of  Supr^e 
Court  was  filed  in  circuit  court— Elliott  v. 
City  of  Portland,  169  P.  604. 
«=>5iO(2)  (Col.)  That  a  copy  of  a  list  of  un- 
paid assessments  for  street  improvements  re- 
corded in  the  assessment  book  was  not  auUienti- 
eated  by  the  signature  of  the  secretary  of  the 
board  of  public  works,  did  not  invalidate  the 
contractors  lien  on  the  lots,  where  the  original 
was  authenticated.— Bienfield  v.  Van  Ness,  160 
P.  226. 
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^533  (GaL)  Wbere  ordinance  required  a  re- 
tom  to  state  the  "nature"  and  "character"  of  a 
demand  for  payment  of  an  aBsesEtment  for  street 
improTements,  and  that,  if  neither  the  owner  or 
his  agent  can  be  found,  demand  may  be  made  on 
the  lot,  a  return  is  sumcieot  without  specifyiag 
whether  demaad  was  made  on  the  agent  or  the 
owner.— Bienfield  v.  Van  Ness.  169  P.  225. 
^»536  (Or.)  Ordinarily  equity  wlU  not  inter- 
^re  to  restrain  collection  of  epecial  assessment 
for  mnuiclpal  imprOTements  m  cases  of  mere 
illegfllity  or  irrcsolarity,  but  its  jurisdiction  is 
confined  to  cases  where  tax  is  not  authorized 
by  law,  or  is  assessed  on  property  not  subject 
to  taxation,  or  by  persons,  withoat  aatiiontj. 
—Wilson  T.  City  of  Portland,  168  P.  00. 

4=»542  (CaL)  Where  the  list  of  assessments  re- 
maining unpaid,  given  in  a  aubseauent  part  of 
the  return,  gives  the  name  of  a  lot  owner  as 
"F.  C.  v.,"  instead  of  "T.  O.  V.,"  and  the  orig- 
inal return  shows  the  letter  "F"  was  first  writ- 
ten and  the  letter  "T"  written  over  it,  the  er- 
ror was  clerical  and  immaterial. — Bienfield  v. 
Van  Nms,  169  P.  225. 

«=»567(2)  (CaU  An  allegation  that  the  board 
of  public  works  "duly  and  regularly"  fixed  a 
day  when  It  would  take  final  action  on  a  reso- 
lution passed  on  March  25,  1014;  that  on  April 
15,  1914,  the  board  "duly  and  regularly"  made 
its  report  recommending  the  doing  of  the  woric 
sufficiently  showed  that  20  days  elapsed  between 
the  resolution  and  the  report,  eepecially  in  vieW 
of  Code  Civ.  Proc.  !  466,  providing  that  it  is 
sufficient  to  allere  that  a  determination  of  a 
board  has  been  "duly  given  or  made." — Bienfield 
V.  Van  Ness,  160  P.  £^5. 

Where  improvements  were  to  be  curbs  and 
sidewalks,  an  allegation,  in  action  to  forecioee 
lien  for  street  asaessment,  that  notices  were 
IKtsted  along  the  line  of  improvement  on  each 
quarter  block,  wan  a  suffickot  atatement  that 
they  were  posted  In  front  of  the  qaarter  blocks. 
—Id. 

Where  noticca  of  Btreet  improvements  were 
required  to  b«  posted  at  tlie  place  of  proposed 
improvements,  tulegattons  omitting  to  state  that 
ihb  notice  stated  the  time  and  manner  of  mak- 
ing objections,  was  cured  by  an  allegatioQ  that 
later  the  board  and  rMtilarly  made  an 

aasessment,"  under  Code  Civ.  Proc.  {  466.  pro- 
viding that  statement  that  a  judgment  or  deter- 
mination of  a  board  or  court  waa  "duly  civen 
and  made"  is  aufficdent.— Id. 
<S=>566(3)  (Cal.)  An  affidavit  that  demand  bad 
been  made  on  owner  or  bis  agent  for  payment  of 
a  street  assessment  sofficiratly  showed  a  proper 
ilemand,  where  there  was  no  evidence  that  no 
ilemand  had  been  made,  demand  on  an  agent  be- 
ing good.— Bienfield  v.  Van  Neas,  169  P.  225. 
^574  (Or.)  Under  Portland  CUarteil,  city 
may  collect  reassessment  for  public  improve- 
ment by  city  treasurer's  sale  instead  of  by 
execution.— ElUott  r.  City  of  Portland.  169  P. 
504. 

Under  Portland  charter,  H  401,  412,  cost  of 
advertising  property  on  attempted  sales,  pend- 
ing appeals  from  reassessment  ordinanco,  could 
not  be  collected  from  property  owners.— Id. 

X.  POXJCE  POWER  AND  REOULA- 
TION8. 

(A)  DelesaMtttt,  BzteBt,  a»d  BzeMlM  at 
P*wer. 

^=>589  (Or.)  Municipal  ordinance  declaring 
that  to  loiter  or  parade  back  and  forth,  or 
cause  any  person  or  persons  to  so  parade  in 
front  of  or  in  vicinity  of  sny  store,  factory, 
etc.,  shall  be  prima  fade  evidence  of  conapira- 
cy  to  injure  business  patrolled,  is  invalid ;  such 
facts  having  no  tendency  to  establish  such  con- 
spiracy.— Hall  V.  Johnson,  189  P.  515. 
^»589  (Or.)  A  munidpal  enactment  creating 
a  misdemeanor  cut  rise  to  no  greater  dignity 


or  Importance  than  a  statute  deflnlBs  a  eiinio 
of  that  daaa.— Olt7  of  Aatoiin  t.  Uflone.  168 

V.  749. 

^3594(1)  (Or.)  Municipal  ordinance  direct- 
ed acttinst  conapiraciea  to  injure  trade,  busi- 
ness, or  commerce,  and  providins  penalty  tot 
violation  thereof,  has  no  extramural  effect, 
is  not  invalid  on  ground  that  It  is  not  local  mu- 
nicipal legialatioo.— Sail  v.  Johnaon,  160  P.  BIS. 

(B)  VIolKtloM         BBfanewoat  «(  R«s«- 

«=s>636  (Mont)  TJeoally  justice  of  the  peace 
has  no  jurisdiction  over  cases  arising  under 
town  ordiuancea.— Grant  T.  WnUama,  160  P. 

286. 

That  township  justice,  who  waa  also  wAiat 

judge  of  town  within  his  township,  used  title  of 
justice  Instead  of  p(^ee  judge  in  prosecution  un- 
der ordinance,  held  mere  irregularity  not  divest- 
ing him  of  jurisdiction, — Id. 

•^639(1)  (Wash.)  That  complaint  was  errone- 
ously entitled  in  favor  of  city  instead  of  state 
as  required  by  Bem.  Code  1015,  H  7671— 2(>, 
held  not  to  prejudice  defendant,  or  make  com- 

glaint  and  warrant  voidw^Gitr  «f  Ponllup  t. 
irosby,  169  P.  822. 

XI.  USE  ARS  REGirULTIOK  OF  FOV- 
LIO  PXAOES,  TROPERTT, 
ARD  WORKS. 

(A)  8*>c«tn  mm*  Other  Pvbllo  Way*. 

«=>657i3)  (Or.)  Where  the  board  of  regents  of 
the  University  relied  upon  a  decree  quieting 
title  and  registering  land  which  tney  bad  pur- 
chased for  the  state,  and  upon  an  agreement 
they  had  with  the  <dty,  by  which  the  latter 
secured  the  use  of  sufficient  area  to  make  a  70- 
foot  street  along  certain  land,  the  city  conld 
not  go  beyond  such  agreement.— <^t7  of  Bogene 
V.  Garrett,  169  P.  6^. 

«B»6S7(4)  (Or.)  Under  Charter  of  Eugene  (Bp. 
LawB  1005,  p.  254)  |  48.  subd.  86.  the  passage 
of  an  ordinance  providing  for  improvement  of 
a  00-foot  street  as  a  70-foot  street  without 
the  consent  of  three-fourths  ot  the  abutting 
landowaere,  doea  not  work  a  vacation  of  any 
portion  of  the  street.— City  of  Eugoie  t.  Gar- 
rett, 160  P.  640. 

4=»669  (Kan.)  In  action  for  obstruction  of  ac- 
cess to  city  property,  where  testimony  showed 
that  wall  complained  of  as  barricade  did  not 
Increase  obstruction  to  travel,  plaintiff  could 
not  recover  because  of  its  eTection.~-GriAth  T. 
Atchison,  T.  &  8.  F.  Ry.  Co.,  160  P.  546. 

In  action  for  obstruction  of  access  to  prop- 
erty, held,  diat  plaintiif  was  not  stiown  to  have 
been  damaged  by  a  rearrangement  of  railroad 
tracks.— Id. 

^9671(4)  (Kan.)  In  action  for  obstruction  of 
access  to  property,  based  on  but  one  ground, 
it  was  error  to  permit  proof  of  another  ground 
and  to  give  instructions  and  anbmit  findinga 
thereon.— Griffith  v.  Atchison,  T.  &  8.  F.  Ry. 
Co.,  160  P.  546. 

Finding  that  one  of  defendants  rearranged 
railroad  tracks  so  as  to  obstruct  travel  in 
street  did  not  relieve  other  defendant  from  lia- 
bility therefor,  in  view  of  another  finding  that 
rearrangement  was  part  of  enterprise  In  whldi 
both  were  engaged.— Id. 

In  action  for  damages  for  obstruction  of  ac> 
cess,  finding  that  depression  In  street  rendered 
passage  of  teams  Into  another  street  impossible 
and  finding  that  it  was  practicable  for  teems  to 
pass  from  one  street  were  inconsistent  and 
contradictory,  and  could  not  stand.— Id. 

In  action  for  damages  for  obstruction  of  ac- 
cess to  property,  where  claim  for  damages  was 
not  filed  with  dty  clerk  in  time  required  by 
statute,  judgment  for  city  will  be  affirmed. 
-Id. 

«=>706(5)  (Cal.)  Evidence  held  sufficient  to  ea- 
tablish  negligence  of  defendant  in  driving  an* 
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touobU«  agadnst  rear  wheel  of  plftfatUTg  bagcy. 
-CoUina  t.  Maraii.  1«9  P.  888. 

«B»7««(7)  (WMb.)  FMeatrlan  who  looked 
once  ta  directloii  for  veUdea  which  might  make 
paBBage  OTer  r^tulftr  atreet  crossiiig  unsafe, 
and  in  other  necessary  directions  along  street, 
but  who  failed  to  look  aeccmd  time,  waa  not,  as 
snattar  of  law,  gnOtr  of  contrlbatot?  n^geace. 
-Bedkk  T.  Peterson,  1«9  P.  804 

«B3706(8>  (OaL)  Under  mtmicipal  ordinance 
requiring  standing  Tehicles  to  be  not  more  than 
two  feet  distant  from  the  curb,  except  in  emer- 
gency, where  plaintiff,  driviDs  up  to  the  curb. 
Bad  a  sj^ace  of  only  22  feet  in  which  to  stand 
his  vehicle,  and  intended  to  alight  and  move 
the  wheels  of  the  buggy  over  to  the  curb,  there 
was  Buch  an  emergency  that,  in  an  action  for 
injuries  when  hla  buggy  was  struck  by  defend- 
ant's automobile,  it  was  improper  to  refuse 
instruction  that  be  was  KoUty  of  negligence  If 
any  wheel  on  the  curb  sloe  was  more  twn  two 
feet  from  the  curb.— CoUina  t.  llarah,  169  P. 
380. 

It  was  error  In  submitting  the  laat  dear 
chance  doctrine  in  an  action  for  injuries  to 
plaintiff  when  hla  buggy  waa  struck  by  defend- 
ant's automobile  to  predicate  defendant's  negli- 
gence OS  whether  he  should  have  hmnm,  in  the 
ezerdae  of  ordinary  care,  of  plaintUTa  situa- 
tion.~H. 

«=»706(9)  (Waah.)  In  action  for  injury  from 
being  atruck  by  jitney  bus,  finding  that  plain* 
tiff's  Injuries  were  cauaed  solely  by  negligence 
of  defendant  oegatiTed  contributory  nealigence. 
— Redick  V.  Peterson,  168  P.  8M. 

Xn.  TOBXB. 

(A)  BiMrcle*  of  OovernaiaKiMl  m,m»  Oerp*- 
i-«4e  Powem  Im  G^enaMkl. 

«s>738(2)  (Waab.)  Tbat  pedestrian,  Injured 
by  obstruction  within  street  line  was  approach- 
ing  aoA  turning  into  waJk  to  poBfng  place,  ^d- 
not  release  dty  from  UabUity  on  theory  that 
holding  election  is  gOTemmental  fundlcm. — 
Lund  V.  City  of  Seattle.  160  P.  820. 

^742(4)  (KmD.)  In  action  against  dty  under 
Gen.  St.  1019,  |  8822,  to  recover  damages  re- 
sulting from  the  action  of  a  mob,  petition  held 
to  state  a  cause  of  action. — Harrey  t.  City  of 
Bonner  Springs,  168  P.  S«8. 

«E»742(I9  (KanJ  In  action  against  cit7  under 
Gen.  St.  191S,  I  3822,  to  recover  damages  re- 
sulting from  action  of  mob,  plaintiff's  endence 
Jield  sufficient  as  against  a  demurrer.— Harvey 
V.  City  of  Bonner  Springs,  168  P.  563. 
«=»742<6)  (Kan.)  In  action  agiUnet  a  dty  un- 
der Qen.  St  1915,  f  3822,  to  reoover  damages 
resulting  from  action  of  a  mob,  held  on  the 
evidence  that  refusal  to  direct  i  verdict  for  de- 
fendant was  not  error.— Harvey  T.  City  of  Bmi- 
ner  Springs,  169  P.  563. 

In  action  agaknt  dty  under  Gen.  St.  1910, 
1  S822,  to  recover' for  death  of  plaintiff's  hus- 
band resulting  from  mob  action,  with  answer 
tbat  deceased  bed  committed  a  felony  and  was 
killed  while  resisting  arrest,  instructions  held 
to  dearly  state  law  upon  iaaoe  raieed  by  an- 
awer.— Id. 

la  action  against  dty  mider  Gen.  St  1919,  | 
3822,  for  death  of  plaintiff's  husband  at  bauds 
of  mob,  whether  he  haA  comssUted  a  felony, 
whether  crowd  around  hia  house  acted  in  good 
faith  in  attempting  to  arrest  him  aod  shot  him 
Id  honest  belief  of  necessity  therefor,  and 
whether  while  assembled  they  formed  purpose 
to  take  hia  life,  held  tor  jury.— Id. 

In  action  against  dty  under  Geo.  St.  lOlfi,  | 
3822,  for  damages  resulting  from  mob  action^ 
htld  on  evidence  that  court  could  not  declare 
as  a  matter  of  law  that  persotig  summoned  by 
officer  to  arrest  deceased  did  not  cooatitute  a 
mob,  but  it  was  a  gnestiou  of  fact  for  the 
jqry.- Id. 


fO)  Defect*  or  OMraetlMe  in  fteewto 
mU  04Mmw  FiaMIe  W«T«. 

4B>7Sia.)  (Or.)  Though  these  is  ne  mnaidpal 
duty  to  build  sidewalks  in  the  first  instance,  and 
the  city  mas  leave  its  streets  in  a  state  of  na- 
ture, yet,  if  it  does  build  walks,  It  must  use 
reasonable  diligence  to  keep  them  in  repair,  and 
cannot  shift  the  responsibilllT  without  nving 
other  adequate  remedy.-^^vuie8B  v.  Ci^  of 
Vale,  169  P.  99. 

^761(2)  (Or.)  Since  Vale  Charter,  |  197,  re- 
quiring abuttlDg  owners  to  build  sidewalks,  and 
section  200,  absolving  the  dty  from  liabiiity 
for  personal  injuries  due  to  defective  walks,  do 
not  impair  the  remedy  audnat  dty  officers,  or 
tiie  abttttinK  owner,  if  n^Jgent,  one  Injarea  on 
a  ddEectiTe  sidewalk  cannot  recover  from  the 
dty.— Caviness  v.  CSty  of  Vale,  160  P.  95. 
^777  (Wash.)  It  is  the  duty  of  the  dty  to 
remove  obstructions  erected  in  dose  proximity 
to  sidewalk  endangering  the  nee  tiiereof  by 
pedestrians,  and  for  breach  of  such  duty  an 
action  lies  in  favor  of  one  Injured  while  using 
the  walk  in  the  usual  manner.- Lund  t.  Olty  of 
Seattle,  169  P.  820. 

«=»St2(2)  (Or.)  Provision  of  Vale  dty  charter, 
requiring  all  claims  lor  damages  to  be  filed  with- 
in six  months  after  accruaL  does  not  requi.'e 
flliug  of  claim  for  personal  injuries  on  a  side- 
walk^ which  claim  charter  section  200  further 
prohibited  the  dty  from  paylnr.— GarineaB  v. 
Caty  of  Vale^  MO  P.  OB. 

«C3819<1)  (Wash.)  Evidence  held  to  sustain 
verdict  for  pedestrian  injured  by  falling  over 
wire  obstruction  adjacent  to  sidewaik.- Lund  v. 
City  of  Seattle,  IW  P.  820. 

ZV.  AOTIOlfS. 

«»IQa5  (Hmt)  In  an  aotlon  to  recover  meoey 
iUegallr  exacted  by  dty  oSdals  for  the  privi- 
lege of  keeping  a  pop  com  wagon  on  a  street 
corner,  evidence  Md  to  abow  that  he  knew  he 
waa  paying  the  money  solely  for  imnnmity  from 
arrest— Brush  v.  City  of  HdSM,  160  P.  286. 

MUNICIPAL  COURTS. 

See  Oourta^  ^3262. 


See  Homicide. 


MURDCR. 


MUTUAL  BENEFIT  INSURANCE. 

See  Inniranoe,  «i  iiiODB-628. 

MUTUALITY. 

See  Gtmtracta,  «s»10,  67;  Set-Off  and  Oountei^ 
daim,  ^s)>41. 

NAMES. 

See  Corporations,  <»47;  Newspapers, 

NATURAL  GAS. 

See  Indians.  «=9l6 ;  Trusts,  18,  203. 

NAVIGABLE  WATERS. 

See  Munidpal  Corporations,  4=s3347. 

NEGLIGENCE. 

See  Carriers.  «sl50, 185, 218. 280-321 ;  Death ; 
Electricity;  Landlord  and  Tenant  «s>l&l. 
168;  Master  and  Servant  «s>8&-21>3;  Mu- 
nicipal Corporations,  €=>70e.  733-819;  Plead- 
ing, ^8;  Bailroads,  «&»282-443,  328-350? 
Strvet  Railroad!).  4s>114 ;  Telegrapba  and 
Telephones.  «=»15;  Trial,  «s>2mE. 
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I.  ACTS  OB  oiOMion  oomnuT- 

«=»32(1)  (Gal.)  Duty  exists  to  zeroise  due  care 
not  to  Injure  Invitee  or  permit  premises  to  be 
in  snch  conditioii  that  injury  resalta.— ^ianoiQi 
V.  Campodonico,  169  P.  80. 
«»32(2)  (Gal.)  Cleaning  of  defendant's  private 
stable  being  duty  easil;  performed  by  stable* 
man.  stableman's  request  of  boy  14  years  old 
to  deaa  stable  was  unauthorized,  and  ooald  im- 
pose DO  additional  duty  upon  defendant.— Gtan- 
ninl  T.  Campodonico.  169  P.  80. 

Gleaning  of  defendant's  private  stable  being 
duty  easily  performed  by  stableman,  stableman's 
promise  to  pay  boy  to  clean  stable  could  not 
make  boy  invitee.— Id. 

«s>32(2)  (Cal.App.)  Where  a  merchant  invites 
a  customer  to  follow  him  to  his  workshop  to 
look  at  goods,  such  customer  is  not  a  mere 
licensee,  but  the  merchant  must  use  all  rea- 
sonable means  to  make  that  part  of  the  store 
safe  for  one  vl^ting  it.— Foley  v.  Hornung,  169 
P.  706. 

•S=>33<1)  (Cal.)  Am  against  trespasser  or  mere 
li<X0Bee,  owner  owes  no  duty  to  keep  premises 
in  safe  condition;  only  duty  being  to  abstain 
from  willful  or  wanton  injury.— Giannini  v. 
Campodonico,  168  P.  80. 

«=n39  (Col.)  A  private  stable  is  not  an  attrac- 
tive nuisance,  merely  because  boys  like  to  con- 
gregate io  and  around  It— Gianxdni  T.  Cam- 
podonico, 1^  P.  80. 

Where  minor  14  years  of  age  was  present  in 
defendant's  private  stable  by  request  of  stable* 
man,  "turntable  cases"  doctrine  could  not  be 
iDToked.— Id. 

«S955  (Oal.)  Contractor  heU  not  liable  for  iar 
jury  to  mboontractor's  servant  from  giving  way 
through  weakening  of  supports  of  scaffolding, 
whidi  contractor  built  for  subcontractor,  but 
whidi  contract  required  subcontractor  to  make. 
— George  v.  Trinity  Church,  169  P.  09. 

a.  FBOXnKATB  OAVSB  OF  HTJUBT. 

€=>59  (Kan.)  Negligence,  to  be  the  proximate 
cause  OE  an  injury  must  be  such  that  a  person 
of  ordiua^  caution  and  prudence  would  have 
foreseen  that  some  injury  would  likely  result 
therefrom,  not  that  the  speciSc  injury  would 
result.— Walmsley  v.  Rural  Telephone  Ass'n 
Delphos,  169  P.  197. 

«s>59  (OU.)  An  act  of  nedigence  may  be  aald 
to  be  the  "proximate  cause^'  ot  an  in  jury  when 
a  man  of  ordinary  axperieaee  and  sagacity 
should  foresee  that  the  reanlt  micUE  probatw 
enane.— FoDca  Cit7  Ice  Co,  t.  Bobertaon,  1(9 
P.  1111. 

m.  OOMTBIB17TOa.T  XEOLIOXarGB. 
<D)  Ooaapantlve  ll«Kllv«Mae> 

«=»fOI  (Cal.)  Under  Employers*  Liability  Act 
of  1911,  tiie  Jury  may  diminiah  the  damages  in 
a  personal  injury  action  in  proportion  to  the 
amount  ot  negligence  attributeble  to  the  em- 
ployd  as  againat  the  employer.— Bruce  t.  West- 
ern Pipe  &  Steel  Co.,  169  P.  66a 

XV.  Aonom. 

(A)  Rlcht  «f  AetloB,  P«r«lM.  Prvllmlaavy 
Proceedlnvw,  uid  Pleadinv. 

«xs»li9(l)  (Colo.)  Under  general  allegations  of 
negligence,  res  ipsa  loquitur  requires  defend- 
ant to  overcome  presumption  by  showing  facts 
from  which  jury  could  not  infer  any  negligence 
of  defendant  caused  accident;  under  allegations 
of  specific  negligence,  defendant  discharges 
burden  when  foom  all  evidence  jnry  would  not 
be  warranted  In  finding  acddent  waa  due  to 
sped6c  ne^igence  alleged.— Colorado  Springs  A 
Interurban  Ky.  Go.  v.  Reese,  169  P.  572. 

Doctrine  of  rea  iiwa  loquitur  does  not  dis- 
pense inth  neoassUr  that  ^nintiff  prove  tact  ot 


nei^igence,  Irot  la  Itaelf  node  d  pro^as  neg- 
ligence, and  therefore  evidenea^Ia. 
«»l  10(7)  (Colo.)  Doctrine  of  ree  ipsa  loquitur 
is  conditioued  on  absence  of  other  evidence  ot 
negligence,  and  party  may  relj  upon  it  though 

{)leading  states  fact  of  wbi^  compliant  is  made, 
f  one  which  inference  of  negligence  tends  to 
estabUBh.r-Golorado  Springs  A  IntenirbaD  By. 
Co.  T.  Beeie»  169  P.  072. 

(B)  BTiAe«M. 

4=»I3I(1)  (Cal.)  Negligence  is  not  presumed, 
and  party  asserting  it  must  prove  existence. — 
Tower  v.  Humboldt  Transit  Co.,  168  P.  227. 

«=>I2I(2)  (Colo.)  Rule  of  res  ipsa  loquitur 
usually  applies  where  unusual  acddent  is 
caused  by  machinery  under  exclusive  control  of 
a  defendant;  under  sucti  circumsteuces,  acci- 
dent creates  presumption  of  negligence.— Colo- 
rado Springa  A  Interurban  Vtj.  Co.  t.  Beese, 
169  P.  672. 

^=*\34(2)  (Moot)  In  negligence  actions  the 
evidence,  either  direct  or  circumstantial,  must 
prima  facie  establish  all  elements  cooatitutinc 
cause  of  action.— Barry  v.  Badger,  169  P.  84. 

(C)  Trial,  Jadsucnt,  aad  aevtew. 

«=>I36(2)  (OkL)  Negligence  is  ordhiarily  a 
question  ot  tact  for  the  jury,  and  where  the 
standard  of  duty  is  not  fixed,  bnt  shifto  with  the 
circumstances  of  the  case,  and  where  the  evi- 
dence is  sufficient,  whether  dn^  has  been  com- 
plied with  is  for  the  jury.— Ponca  <Xty  Ice  Go. 
V.  Robertson,  169  P.  1111. 
«=>I36^)  (Cal.)  Bven  when  there  is  no  conflict 
in  the  evidence,  negligence  is  a  question  of 
fact  for  the  jury,  if  different  condusions  npon 
the  matter  can  rationallr  be  drawn  from  the 
evidence;  but,  it  only  one  condiHtott  can  be 
drawn,  it  is  a  qusstimi  of  law  for  the  court- 
Murray  V.  Southern  Pac.  Co..  169  P.  67S. 
^136(26)  (Wash.)  Where  it  cannot  be  said 
as  Blatter  of  law  that  there  is  no  evidenee, 
presumpticHi  or  inference  arising  from  idaintiC*B 
case  as  presented  tending  to  show  that  dsfaid- 
ant's  negligence  was  not  prozimato  cause  (rf  ac- 
cident and  injury,  a  nonsuit  could  propedy 
have  been  denied.— Nelson  v.  Washington  Water 
Power  Co.,  169  P.  896. 

«»I41^)  (Utah)  Definition  of  contributory 
negligence  as  want  of  ordinary  care,  though  ab- 
stractly correct,  should  be  amplified.— Pratt  t. 
Utah  tight  &  Traction  Co.,  169  P.  868. 

NEGOTIABLE  INSTRUMENTS. 

See  Bflla  and  Notei. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  «EBg88-846;  New  Trial, 
«=»10S-108. 

NEW  PROMISE. 

Sea  Umitation  of  Actiona,  «9>14St,  US, 

NEWSPAPERS. 

«cs>3(l)  (Cal.App.)  Under  Pol.  Code,  |  4460, 
proTidmg  that  a  pi^t  to  become  a  "newane- 
per  of  general  circulation"  must  be  published 
for  a  year,  the  changing  of  the  name  of  a  pa- 
per from  ''The  Watts  Advertiser"  to  "The  Ad- 
vertiser" did  not  change  ite  character  or  de- 
stroy ite  identity.— In  re  Lefavor,  169  P.  412. 

(^3(3)  (CaLApp.)  A  "newspaper  ot  general 
circulation,"  as  contemplated  hi  PoL  Code,  | 
4400,  providing  that  such  paper  must  be  on* 
"estabusbed,  published  and  printed**  tor  one 
year  in  a  certain  place,  need  not  be  actually 
printed  at  Uie  idace  of  circulation,  at  least  not 
nnhitemipled]y.r- Ib  re  Letavor,  169  P.  412. 
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NEW  TRIAL. 

See  Appeal  and  Error,  «s>285,  846,  W7,  979, 
1202:  Baatards,  ^78;  CMminal  Law.  «S9 
908.^. 

I.  NATCTBB  AND  SCOPE  OF  BEHBDT. 

«3»6  (Cal^pp.)  Order  gtantins  a  new  trial 
rests  largely  In  the  trial  court's  diacretiinir- 
Mayer  t.  Goldman,  169  P.  412. 
<S=36  (CalApp.)  Granting  of  new  trial  in  favor 
of  plaintiff  who  waa  injured  when  taxicab 
skidded,  held  not  abnae  of  trial  court's  diaero- 
tion.— Hatbamy  t.  Coteiuui,  169  P.  414. 

n.  ORotrxDS. 

(B)  MlMOHdsat   Of   PMrttes,    CosMel*  or 
WttnesMOB. 

<8=>32  (Wash.)  Where  plaintiff,  suing  a  dt?  for 
personal  injuries,  gave  false  testiraoaf,  but  not 
as  to  matters  relating  to  the  negligence  of  the 
ciHr  or  amount  of  damages,  which  matters  were 
eatabUdied  by  disinterested  witnesses,  there 
waa  no  abuse  of  discretion  in  deiving  a  new 
trial  on  ground  of  misconduct  of  prerailing 
par^.— Anderson  r.  Oty  of  Seattle.  189  P.  964. 

(B)  Irr«SBlarlflea  or  Dcfeets  In  Verdlet 
or  FiadlBVM. 

•3»59  (Kan.)  In  action  for  malicious  prosacn- 
tion  and  false  imprisonment,  granting  of  plain- 
tifTa  motion  for  new  trial  because  special  find- 
ings were  incouBisteut  with  each  other  and 
with  general  verdict,  held  not  error.— Teraina 
V.  Uverpool  ft  London  &  Globe  Ins.  Co.,  109 
P.  669. 

(P)  Verdict  or  Flndlnn  CoBtrur  to  Imw 
or  BiTldcnee. 

4s>70  (Kau4  In  an  actitw  for  malicious  prose- 
cution and  false  imprisonment,  grant  of  a  new 
trial  for  insufficiency  of  evidence,  held  not  er- 
ror.— TeraLoa  v.  Liverpool  ft  Lcmdon  ft  Qlobe 
Ins.  Co.,  169  P.  669. 

4se»7l  (GaL^p.)  In  action  to  enjoin  taking 
of  water,  the  isauea  arising  over  the  amount 
defendants  were  entitled  to,  where  the  judg- 
ment gave  defendants  all  the  waters,  the  court 
was  justified  in  granting  new  trlai,  where,  the 
eridenee  beisg  conflicting,  bo  was  not  satisfied 
that  it  showed  tluit  all  the  water  was  neces- 
sary for  defendants*  purpoBes.-^onoma  Val- 
1%  Ip'^'lli  ^'^^  ^  Power  Co..  v.  O'Brien, 

^s>73  <Kau.)  Verdict  must  be  set  aside  where 
special  findings  material  to  its  sup[>ort  are  de- 
termined by  court  to  be  contrary  to  evidence. — 
Bric-e-Naeh  v.  HntclhlnBOn  Intunrbon  By.  Co., 
11(9  P.  189. 

(R)  Sowlr  iMaeworod  Bvldonee. 

«a>l02(l>  (OkL)  Motion  for  new  trial  on 
ground  of  newly  discovered  evidence  is  prop- 
erly refused,  where  movant  did  not  nae  due 
diligence  to  present  snch  evidence  at  trial.— 
Smith  V.  Autry,  109  P.  023. 
«»I1I4(1)  (Kan.)  A  party  is  not  entitled  to  a 
new  trial  <m  the  ground  of  newly  discovered 
cumulative  evidence.— Sheahan  v.  Kansas  City, 
109  P.  957. 

104(1)  (Okl.)  Motion  for  new  trial  for  new- 
ly discovered  onmnlative  evidence  in  properly 
refused.— Smith  v.  Autry,  169  P.  023. 
«=s>l08(2)  (Oal.)  In  aetiwi  to  quiet  title,  where 
judgment  locating  section  corner  was  support- 
ed by  nnaattefactory  evidence,  a  new  trial  uiould 
have  been  granted,  on  discovery  of  an  assistant 
to  the  original  surveyor,  whose  affidavit  iden- 
tified a  certain  mound  of  stones  as  the  corner, 
and  the  further  discovery  of  the  mound  oi 
stones,  whose  existence  was  not  known  at  the 
time  pf  the  trial.— Spiers  v.  Spiers,  160  P.  73. 


m.  PBOOEBPIKOB  TO  rBOOUBB 
NEW  TRIAL. 

«»llfl(2)  (Kan.)  Under  Code  Civ.  Pioc.  8  300 
(Gen.  St.  1915,  |  7206),  requiring  motion  for 
new  trial  to  be  filed  within  three  days  "after 
dedaion  is  rradered,"  the  word  "decision"  in- 
cludes the  decision  constituted  bv  the  report  of 
a  referee  on  wliole  iaaue  separatdy  statit«  facta 
found  and  conclusions  of  law^Kelley  ft  Lysle 
Milling  Co.  v.  Scbreibcr.  169  P.  222. 

The  word  "verdict"  in  Code  CSv.  Proc.  S  306 
(Gen.  St  1915,  S  720S),  providing  that  motion 
for  new  trial  must  be  pled  withm  three  days, 
"after  the  verdict  or  decision  is  rendered,"  in- 
cludes the  report  of  a  referee  when  the  issues 
of  fact  only  are  referred. — Id. 
4»I18  (CaL)  That  order  extending  time  for 
filing  notice  of  motion  to  move  for  new  trial 
used  the  word  "motion"  instead  of  "notice" 
does  not  destroy  its  efficacy.— Klnnn  v.  Hoff- 
man, 169  P.  078. 

Under  Code  Civ.  Proc.  {  669,  prior  to  St. 
1915,  p.  201,  an  order  extendiiv  the  time  for 
filing  notice  of  intention  to  apply  for  new  trial 
ext<>nded  alstf  the  time  for  serving  the  same. 
—Id. 

<S=»I43(1)  (OU.)  Affidarits  or  testimony  of  ju- 
rors will  not  be  received  to  Impeach  their  ver- 
dict.—Egan  V.  First  Nat  Bank  of  Tolsa,  169 
P.  62L 

^143(1)  (Okl.)  Affidavits  of  jurors  will  not 

be  received  to  impeach  their  verdict.— Baker  v. 
Dorsson.  169  P.  1071. 

^143(3)  (Okl.)  Hule  that  affidavits  or  testi- 
mony of  jurors  will  not  be  received  to  impeach 
verdict  ia  not  changed  by  fact  tiiat  an  Affidavit 
did  not  concur  iu  verdict.— Egan  t.  Elrst  Nat 
Bank  of  Tulsa,  169  P.  621. 

NON  COMPOS  MENTIS. 

See  Insane  Persona. 

NONSUIT. 

See  Dismissal  and  Ncmsuit 

NOTES. 

See  BUls  and  Notes. 

NOTICE 

See  Appeal  and  Error,  ^3419;  Insurance, 
789 :  Judgment,  «==>163.  155 ;  Landlord  and 
Tenant  4C=>94  ;  Ids  Fendeos ;  Municipal  Cor- 
porations, «=»294;   Taxation,  ^s»Sm,  669, 
661,  701,  734. 

NOVATION. 

See  Frauds,  Statute  of,  «»33. 

®=3]  (Cel-App.)  Where  an  owner  of  property 

refused  to  pay  a  commission  to  a  real  estate 

broker,  and  the  prospective  purchaser  promised 

to  pay  such  commission  in  case  the  deal  was 

closed,  the  transaction  did  not  constitute  a  no- 

vatioa.— Kjun  v.  Walker,  169  P.  417. 

4=9 1 2  (Cal.App.)  In  action  on  note  and  to 

foreclose  mortgage  securing  it,  evidence  held 

not  to  show  novation  by  giving  of  certain  in- 

strnmeuts.— Minor  v.  Carpenter,  169  P.  434. 

NUISANCE. 

See  Jury,  «=9l4. 

I.  PRIVATX!  MVISAITOES. 
(A)  Nature  ot  lBj«pr»Md  Llabllltr  l^epe* 
for. 

^»3(5)  (Knn.)  If  owner  of  refinery  permits 
large  quantities  of  oil  and  poisonous  r^ose  to 
escape  and  Sow  over  and  upon  ndghboring  land 
causing  material  injury,  the  use  «  refinery  will 
be  deeoKd  to  be  unreasonable  and  to  ooiuintute 
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a  "nuisance. "—Helms  t.  tSaatan  Kansas  Oil 
Co.,  169  P.  208. 

#c»5  (iCau.)  Ttiat  businesB  of  oil  refinery  is 
itself  lawful,  and  that  ovner  operates  it  care- 
folly,  will  not  exempt  faim  from  liability  for 
casting  refuse  and  poisonous  substances  on  laud 
of  another  in  such  quantities  as  to  cause  sub- 
stantial injury.— Helms  r.  Eastern  Kansas  Oil 
Oo.,  16»  V.  ao8. 

(D)  Aetlona  for  Dam«K«B> 

$=»50(1)  (Kan.)  Where  owner  of  oil  refinery 
casts  ofl  refuse  and  poisonous  sutataoces  on 
land  of  another  in  saoi  qaantities  as  to  cause 
snbstantiai  injury,  owner's  liablH^  la  measured 
by  rules  relating  to  a  nuisance,  and  not  by 
those  goTeming  negligence. — Helms  t.  Sastem 
Kansas  OU  Co.,  16»  P.  208. 

H.  FUBLIO.  MTTHAirOBB. 

tA>  Hston  of  Imlwrr*         l.l«bmtr  Tk«v«- 
far. 

^=>60  (Cal.App.)  The  abatenKnt  law,  declaring 
property  used  for  purposes  of  prostitution  to 
be  a  nuisance,  and  providing  for  its  abatement 
by  laiuBCtlffiB,  after  pmcesa  and  onMrtunity  to 
be  beard,  does  not  violate  the  Fourteenth 
Amendment.— People  t.  Casa  Co.,  169  P.  454. 

The  abatement  act,  declaring  property  used 
for  prostitutioQ  to  be  nuisances,  and  providing 
for  tbeir  abatement,  and  for  their  dosing  for 
one  year,  is  not  unconstitutional,  on  the  ground 
of  providing  an  nndoly  harsh,  unreasonaUe,  and 
oppressive  puulshmeat,  and  being  In  effect  a 
penalty. — Id. 

The  fact  that  the  existing  statutes  fully  cov- 
ered the  criminal  aspect  of  maintenance  of 
houses  of  prostitution  fortified  the  presump- 
tiou  that  the  abatement  act  was  constitutional 
and  intended  to  provide  a  reaiedy  by  abate- 
ment in  nature  of  a  civil  proceeding  rather 
than  a  criminal  prosecution.— Id. 

The  abatement  act  is  not  invalid  because  au- 
thorizing an  action  to  abate  a  nuisance  to  be 
brought  by  an  individnal  citisen,  not  showing 
especial  damages,  as  it  prevents  a  multiplicity 
of  suits;  that  being  a  mere  matter  of  legisla- 
tive discretion  not  reviewable  by  the  court— Id. 

(C)  Abstomeat  mnd  lajBaotiOM. 

«s»77  (CaLApp.)  Abatement  of  a  nuisance  is 
essentially  a  proceeding  In  rem.— People  t. 
Casa  Co.,  169  P.  454. 

Courts  of  equity  have  jurisdiction  to  restrain 
and  enjoin  common  nuisances.- Id. 

The  abatement  net  Is  not  in  nature  of  a  bOl 
of  attainder,  but  object  of  act  is  not  to  punish, 
but  to  effect  a  reformation  of  property  itself, 
and  it  is  not  a  "bill  of  attainder"  for  further 
reason  that  there  is  no  forfeiture  of  property. 
—Id. 

$s>8l  (CaLApp.)  Although  the  owner  is  with- 
out knowledge  of  use  of  property  for  prostitu- 
tion, the  building  and  the  furniture  may  be  sub- 
jected to  forfeiture  prescribed  by  the  state. — 
People  V.  Oaaa  Co.,  169  P.  454. 
^»82  (CaLApp.)  Proceeding  under  the  abate- 
ment act  held  not  a  "prosecution"  within 
Cnist.  art.  6,  (  20,  requiring  it  to  be  conducted 
in  nnmp  of  the  people  of  state.— People  v.  Casa 
Co.,  169  P.  454. 

The  state  may  confer  the  right  to  bring  an 
action  to  abate  a  public  nuisance  upon  a  pri' 
vate  individual  in  addition  to  his  existing  right 
to  bring  such  action  where  there  is  a  special 
injury  to  him,  and  this  power  is  expressly  con- 
ferred by  Code  Oiv.  Proc.  {  260.— Id. 
4=388  (CaLApp.)  Owner  of  property,  although 
without  knowledge  of  Its  use  for  prostitatifm, 
may  be  bound  for  costs  in  proceedmg  to  abate 
the  nuisaace.— Peo^  v.  Casa  Co.,  169  P.  454. 

NIINC  PRO  TUNC. 

See  JudgnNBt,  «:9278. 


OBiGGTKMiS. 

See  OMmlnal  Lew,  «as»10a6.  10<2;  Municipal 
CocporatloBa,  «»2a7;  Parties,  ^»8B,^; 
Pleading.  ^S94M,  Se,  426;  ^r41K. 

OBLffiATION  OF  CONTRACTS. 

See  Conatitational  I«w,  «=9l54. 

OBSTRUCTIONS. 

See  Highways,  ^IfiS.  160;  Municipal  Cor- 
poratioas.  4=»777-819. 

OFFER. 

See  Evidence,  nmffltl. 

OFFER  OF  PROOF. 

See  Crimiaal  Lftw,  «3»670; 

OFFICERS. 

See  Clerks  of  Courts;  Contempt,  4=»8t  Oqr- 
porations,  <Sss»282-S20;  Judges:  Jusncos  of 
the  Peace;  Mandamus,  79.  109.  117; 

Municipal  Gorporationa.  ^169-Zll ;  PuUic 
Service  Commissions;  Quo  Warranto;  Re< 
odveis ;  Sherllb  and  Gmstablea :  Statei^  ^» 
B8. 


FOWMtB,  PPTOM^  AMD 


«=»I00(1)  (Oal.)  In  view  of  PoL  Code,  I  4157, 
subd.  6,  section  4163,  section  4246.  snbd.  2,  as 
amended  in  1909  (St.  190^p.  462),  and  section 
4290.  and  Pen.  Code.  |  16BB,  suM.  *,  and  sec- 
tion 1590,  section  1616,  if  construed  to  reqoire 
payment  by  county  of  woman  designated  to 
have  charge  of  female  prisoners,  AeM  to  in- 
crease sheriff's  salary  contrary  to  Const  art. 
11. 1 9.— Santa  Barbani  Omaty  r.  faasseas,  lOB 
P.  K»25. 

^=»M6  (Mont)  Public  officers  cannot  be  held 
to  respond  for  injories  until  It  is  shown  that 
their  fault  was  the  proximate  cause  thereof.— 
0*Brien     Stromme,  160  P.  86. 

OH.. 

See  Carrier8tj8=»l.  2.  4.  5;  Constitutional  Law, 
«Es>297;  Emioait  Domain,  «=»2;  Frauda. 
Statute  of.  «»>5a;  Indians,  «=3l6;  Nui- 
sance, 5,  60;  Trusts,  ^»17,  18 

OPINION  EVIDENCE. 

See  Criminal  Law,  4b»448.  489;  Eridenee. 

471-668. 

OPTICIANS. 

See  Physicians  and  Surgeons,  ^stQ, 

OPTIONS. 

See  Vendor  and  Purchaser,  4f=stST, 

OPTOMETRISTS. 

See  Municipal  Corporations,  «e3»211;  Thj^ 
dans  and  Sntfeons,  0as%. 

ORDtNANOES. 

See  Municipal  Corporations,  »t»112,  320,  KH. 

OSTCOPATDS. 

See  PhyslcianB  and  SnigeoBs,  «a»6. 

PARENT  AND  CHILD. 

See  Adoption;  Bastards;  Onardian  and  Ward; 
Infants. 

^>3(l)  (Okl.)  A  married  woman  could  not,  by 
separation  contract,  relieve  her  husband  of  hh 
obligation  to  support  hta  minor  t^Mtm.— 
Ahrena  v.  Abrens,  li69  P.  480^  . 
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4=9>e  (Kan.)  Minor  emplayfl  snstalnltig  per- 
BOBsl  injory,  wUch  hfi  father  and  einployev  wH- 
tled  for  inadequate  sua,  am  attatekif  maioiitr 
miffht  brine  acttoo  against  empl«r»r  (or  iian- 
rifls^LesUe  T.  Proctor  ft  Ga^U  Mfr  Oo..  160 
P.  198. 

PAROL  EVIDEUCE. 

See  ETidoiea,  ^s>885-481. 

PARTIES. 

For  parties  on  appeal  and  review  of  raUnfa  an 

to  parties,  see  Appeal  and  Brror. 
For  parties  to  parneolar  proeeedings  or  Inatra- 

ments,  see  also  the  TarioDs  specific  topics. 

m.  NEW  VABTICS  ^VD  CJtAKOE  OF 
PABTZE8. 

«=s>40(6)  (Wasli.)  Under  Bern.  Code,  191S,  S 
202,  banks  baving  Interest  by  reason  of  insur- 
ed's assignment  of  bis  claim  under  fire  bisar- 
ance  policy,  on  proper  application,  were  prop- 
erly ullowed  to  iater-rese  in  insured's  action 
OD  policy.'Monirtahl  Timber  Co,  v.  Lumber 
Ins.  Co.  of  New  York,  160  P.  001. 
^»58  (Wyo.)  Wbere  peraon  to  whom  mort- 
gages were  assigned  pending  suit  was  made  de< 
fendant,  but  there  was  no  order  of  substitution, 
action  held  properly  permitted  to  proceed  to 
judgment  in  name  of  original  parties  nnder 
Oomp.  St.  mo,  I  ^SSO.—Waltar  t.  Kreasman, 
168  P.  8. 

V.  DSFEOTS.  OBJMOnoire,  AHD 

AUisroMBirT. 

^s*93  (Or.)  In  suit  to  cancel  deeds  to  school 
lands  subsequently  conveyed  to  the  United 
States  as  basis  for  selection  of  lieu  lauds, 
clainants  of  the  lieu  lands  held  entitled  to  ob- 
j«ct  because  of  the  absence  of  tiie  United 
States  as  a  party.— State  v.  Hyde,  169  P.  757. 
4»8«(3)  (OkL)  Under  Rev.  Laws  1010,  14740, 
aubd.  4,  petition  ahowinc  mere  misjoiDder  or 
excess  of  parties  plain  till  is  not  demurrable  for 
defect  of  partiea.— Oieteiie  y.  B^rrla,  100  P. 
€73. 

PARTITION. 
XL  Aonom  x-OK  pAKTmox. 

(B)  FTMMdtanra '  amU  iMi«f. 

^»II4(4)  (Utah)  Under  Comp.  Laws  1007,  | 
3S66,  the  court,  in  a  partition  suit,  may  allow 
reasonable  counsel  fees  to  plaintiff  for  serv- 
ices for  the  common  benefit  and  tax  a  proper 
iMjrt  against  defendants^  j>art  of  the  fond.— 
Murray  t.  Hays,  160  P.  2^. 

Attorney  in  partition  suit  rendering  services 
and  giving  adnce,  resulting  in  higher  price  be- 
ing obtained  than  would  otherwise  have  been 
obtained,  held  entitled  to  have  such  services 
-considered  in  fixing  the  amount  of  attorney's 
fees  to  be  allowed. — Id. 

Defendants  in  partition  suit  held  not  neces- 
sarily .entitled  to  counsel  fees,  unless  their 
•counsel's  services  assist  in  obtaioiog  more  for 
the  property,  or  Insnring  a  better  title.— Id. 

PARTNERSHIP. 

See  Account  Stated,  «s>2;  Attorney  and  Cli- 
ent, 9s»44;  Contracts,  9=s>7S:  Limitation 
of  Actions,  «d»142 ;  Mines  and  Minerals,  ^» 
07,  00;  Set-Off  and  Counterclaim.  «s»44. 

I.  TSB  BSLATIOR. 

(A)  UreaMmi  wid  ]l««iilBitM. 

«=>0(1)  (Wash.)  Transaction  whereby  plaintifl 
was  to  have  owner  of  lots  erect  a  biUldini  and 
Isase  it  to  defendants,  and  was  to  receive  a 
share  of  the  profits,  held  one  of  brokerage 


and  not  a  partnerahlp.— Ottftths  y.  Yon  Her- 
berg,  169  P.  587. 

«s»l7  (Mont.)  Where  oa«  bought  a  herd  of 
cattie  and  turned  fliem  over  to  another,  who 
was  to  feed  them  three  yeara  at  Us  own  ex- 
pense, the  title  to  remam  in  tiie  former  and 
the  proceeds  of  all  sales  to  go  to  the  former 
until  he  was  reimbursed,  and  then  remainder 
to  be  divided  equally,  there  was  no  partnership, 
i^rithin  Rev.  Codes,  f  5406;  no  such  intentiou 
existing.—McGormick  r.  Stimaon,  160  P.  720. 

(B)  As  t«  TUrd  PerM»BK. 

«=>27  (Mont.)  Unless  one  is  a  partner  in  fact, 
or  an  ostensible  partner,  he  cannot  b«  held  lia- 
ble as  a  partaer,  under  Her.  Codes,  |  5492.- 
McCormfck  v.  Stimson.  160  P.  726. 

(C)  BvMcnse. 

4=s>55  (Wyo.)  In  suit  to  foredose  mortgages 
oa  lands  of  syndicate,  evidence  Md  t»  show 
partnership  between  the  members  at  the  syndi- 
cate.—Walter  V.  Eressman,  169  P.  S. 

m.  MUTUAL  mroRTS,  DUTIES,  AND 
LTABTtrrm  W  PABTKEBS. 
(B)  IndlTldmMl  Tmisftotloiie. 

•s>95  (Wash.)  Under  a  sale  by  one  partner  to 
the  other  of  the  retiring  partner's  interest,  the 
continuing  partner  could  not  recover  payments 
made  because  of  the  retiring  partners  failure 
to  make  the  transfer  by  a  technical  assignment 
or  writing,  wittn  the  continuing  partner  as- 
sumed full  control  of  the  partnership  assets.— 
Kupe  V.  Kemp,  169  P.  855. 

Under  a  contract  of  sale  by  one  partner  to 
the  other,  for  cash  and  note  for  the  bal- 
ance, of  the  retiring  partner's  interest,  the 
continuing  partner  was  liable  for  the  amount 
of  the  unpaid  balance  of  the  note  where  he 
had  destroyed  the  partnership  assets.— Id. 

(C)  A€9tfl«M  BetvvMM  Partaeva. 

9s»|08  (Wash.)  Partner  may  sue  partner  at 
law  on  promise  to  pay  balance  struck  and 
agreed  upon.~Brown  v.  Carpenter,  109  P.  331. 

In  partner's  law  action  against  fellow  part- 
ners for  breach  of  covenant  of  seiain  indeed 
alleged  to  be  in  partnerabip  sattlemant,  plain- 
tiff, on  failure  to  show  balance  struck,  cannot 
resort  to  accounting.— Id. 

4c39l2l  (Wash.)  In  action  by  partner  against 
partners  for  breach  of  covenant  of  seisin  in 
deed  given  in  partnership  settlement,  held, 
plaintw  could  prove  as  consideration  for  deed 
balance  found  to  be  owing  blm  from  partner- 
ship affairs  to  show  his  damages.-— Brown  t- 
Carpenter,  160  F.  331. 

IT.  BIOHTS  AHP  T.f  ABTT.TTIIM  AS 
TO  TKIBD  FBBSOire. 

(D)  AeiiBHS  br  or  Aarvlast  nnas  w  Pmrt- 

^=3217(3)  (Wyo.)  In  suit  to  foreclose  mort- 
gages on  lands  of  s^dieate,  evidence  held  tu 
show  that  partnership  composed  of  the  mem- 
bers of  the  syndicate  was  the  Muitabto  owner 
of  the  property.— Walter       Kreasman,  109 

PASSENGERS. 

See  Carriers,  «=9244-346. 

PATENTS. 

See  Pnblie  Lands,  «b>»U6. 

PAvmo. 

See  Highways,  «a»118-115. 
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PAYMENT. 

See  Appeal  and  Brror,  «»370,  931 ;  Bills  and 
Notes,  «s>499,  CoetB,  «=!>277;  Insur- 

ance, «»389,  514.  741;  Landlord  and  Ten- 
ant, «s>88;  MasdamoB,  ®=9l09;  Principal 
and  Surety,  €=»117;  Subrogation;  Tender; 
Vendor  and  rurcbaser,  ^S9l76. 

I.  REQUniTES  Atm  smnoiEVCT. 

4=>22  (Okl.)  Where  creditor  refused  assent  to 
debtor's  assignment  to  trustee,  received  trus- 
tee's check  ior  amount  payable  had  he  assent- 
ed, and  offered  to  accept  it  in  part  payment, 
his  failure  to  return  check  after  a  failure  to 
use  it  did  not  amount  to  its  acceptance  as  full 
payment— Wheeler  &  Hotter  Mercantile  Co. 
V.  Kitchen,  169  P.  877.  . 

IV.  PUEADnrG.  EVmENOE.  TBIAI.* 
ANI>  REVIEW. 

^65(6)  (Cal.)  The  defense  of  payment  is  af- 
flnoative  matter,  and  requires  proof  by  de- 
fendant—Iievey  T.  Henderson,  168  P.  673. 

PENALTIES. 

See  Taxation,  «=»S40. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Kevival,  «=s>6;  Us  Pradens. 

PENSIONS. 

See  Hnnieipel  Corporations,  4b»187. 

4s»l  (OaL)  Pension  statntes  serrinc  a  "bene- 
ficial purpose  are  to  be  libcxally  constraed. — 
O'Dea  T.  Oook.  169  P.  866. 

PERJURY. 

See  Judgment,  «=»444. 

PERPETUITIES, 

4=98(1)  (Colo.)  A  bequest  or  devise  to  charity 
is  not  affected  by  the  law  applicable  to  per- 
petuitieB  or  the  accumulation  of  income.~Hag- 
gtn  T.  International  Trust  Co..  169  P.  138. 

PERSONAL  INJURIES. 

See  Assault  and  Battery,  ^26-43;  Carriers, 
«=»280-321;  Highways,  «=>213;  Landlord 
and  Tenant,  ^=»164,  168 ;  Master  and  Serv- 
ant, ^s»8&-293 ;  Municipal  Corporations,  ■&=> 
761-819;  Negligence;  Railroads,  •S=»282- 
360:  Release,  «=»17;  Street  Railroads,  «=» 
93-119;  Tel^raphs  and  Telephones,  ^9»16, 
20;   Trial,  «s»262,  260. 

PER  STIRPES  ET  PER  CAPITA. 

See  WUls,  «=>531. 

PHOTOGRAPHS. 

Sea  Oriminal  Law,  «eb438. 

PHYSICIANS  AND  SURGEONS. 

See  Carriers,  ^=*2SS;  Master  and  Servant, 
1^77. 

«=>6(5)  (CaI.App.)  Under  St.  1913.  p.  1097,  { 
lOt  relating  to  practice  of  optometry,  held,  that 
osteopath  could  not.  in  view  of  St.  1913,  p. 
722,  practice  optometry  as  a  "physiciau  and 
surgeon."— Ex  parte  Bust,  169  P.  1050. 
^18(6)  (Wash.)  In  action  against  dentist  for 
malpractice,  rule  of  res  Ipsa  loquitur  heU 
without  application. — IngUs  t.  Morton,  108  P. 
0G2. 

^al8(8)  (Wash.)  In  action  against  dentist  for 
malpractice,  bad  result  held  itself  no  evidence 
of  negUgence.— IngUs  t.  Mortim.  168  P.  Q&i. 
4B>tft(0)  (Wash.)  In  an  action  against  a  pby 
aician,  e^mee  Md  nffldent  to  take  to  ittrr 


Suestion  of  whether  plaintiffs*  new-born  child 
led  as  result  of  physician's  nediBenee,r-Hett- 
Une  T.  Southward,  169  P.  316. 
«=»18(9)  (Wash.)  Where  there  was  no  tesU- 
mony  that  dentist's  treatment  was  unskillful 
or  improper  or  the  proximate  cause  of  the 
condition  of  plaintiff's  teeth,  nKwch  and  gums 
testified  to,  court  hdd  to  have  property  taken 
issue  of  malpractice  from  jury.— IngUa  t.  Mor- 
ton, 169  P.  m2. 

PICKETING. 

See  Constitutional   Law,  «:s»83;  Isjonction, 

♦»iia 

PIPE  LINES. 

See  Carriers,  2,  4,  5;  Constitational  Law, 
♦=>297 ;  Eminent  Domain, 

PLACE. 

See  Sales,  «39>418. 

PLEADING. 

See  Interpleader. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  Ain>  ALIiEGATIOirS  IN 
OENERAI.. 

«s>8ai)  (CaL)  OompUint  ia  ejectaent  aDeg- 
ing  lawful  possession  and  title  by  homestead 
entry  held  not  bad  as  stating  c^nuHusion.— Pul- 
ler v.  Fuller,  169  P.  869. 

^=98(15)  (Wash.)  In  alleging  fraud  it  is  nec- 
essary that  the  facts  be  pleaded:  conclasiona 
and  epithets  being  insufficient— Burke  T.  Bla- 
dine,  169  P.  8U. 

4=38(17)  (Cal.)  It  is  necessary  only  to  allege 
negligence  by  general  averment  that  defendant 
did  the  particular  act  damaging  plaintiff. — 
Grossetti  v.  S^easey,  169  P.  6^ 
®=>I5  (Wash.)  Where  two  codefendanta  an- 
swered separately,  one  defendant  cannot  take 
advantage  of  denial  by  other  of  averment  in 
complaint  of  corporate  plaintiff  that  it  had 

Eaid  its  last  annual  lieenae  tt»  mm  required  h]r 
iw.— Waahington  Printing  Cou  t.  Oaner,  IW 
P.  988. 

<8='35  (Cal.)  Where  a  complaint  against  a  banfe 
stated  that  it  paid  out  $000  on  a  check  read- 
ing, **$600.00  Vive  and  no/100  dollars,"  an  al- 
legation that  the  check  was  intended  to  be  for 
${>  was  mere  sui'plusage,  and  an  answer  deny- 
ing the  same  and  setting  up  additional  such 
matter  was  Immaterial,  and  did  not  make  a 
material  issue  of  faH^  and  Code  GIt.  Proc.  | 
1856,  does  not  ap^.— P^e  v.  Commerciai 
Nat.  Bank  of  Los  Angeles,  168  P.  1007. 

m.  OB  AK8WER.  OBOBS-COM- 

FIiAIHT.  AWP  AFFIDAYIT 
OF  DBFEHU. 
(A)  Def«Be«s  In  GeBenil. 

«»93(2)  (Wash.)  Defendant '  may  set  up  as 
special  defense  statute  of  frauds  and  plead  an 
offset  without  snbjectiiw  himself  to  charge  of 
pleading  inconsistent  defenses;  there  being  no 
direct  contradiction  in  special  facts  pleaded.— 
Nance     Valentine,  168  P.  882. 

IV.  BEFLIOATIOK  OB  BBPI.T  AMD 
SUBBEQUEKT  FLEADIHOB. 

•salM  (Okl.)  In  suit  on  contract  and  bond,  a 
verified  general  denial  did  not  coDstitate  "new 
matter"  uoder  Itev.  Lows  1910,  J  47(B,  enti- 
tling plaintiff  to  a  reply  thereto.— Detroit  Auto- 
matic Scale  Co.  v.  Taylor,  169  P.  90a 
4=>I80(1)  (Kan.)  In  action  on  school  war- 
rants, viith  answer  that  they  were  unlawful!/ 
iasned,  withoat  conaidetntion,  ud  an  •void,  re* 
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keU  not  a  departure.— 
ink  T.  School  Dist.  No.  17,  168 


4=9 1 80(2)  (Eon.)  la  action  on  school  war- 
rants, with  answer  that  they  were  nnhiwfully 
issnea,  wftlioot  emiiideratioD,  and  are  void, 
reply  setting  up  estoppel  held  not  to  set  op  new 
cause  of  acdon. — Home  State  Bank  t.  School 
Dist.  No.  17,  169  P.  202. 

<^l80(2)(Or.)  Where  plaintiff's  allegation 
that  he  had  complied  with  all  provisions  of  in- 
surance policy  was  denied  by  answer  stating 
required  notice  was  not  siTen.  reply  that  such 
failnre  was  excused  by  plaintiff's  physical  disa- 
bility, Ktc~  held  not  a  departure.—Kendall  v. 
TraTdeis'  Protective  Jjs'n  of  America,  189  P. 
751. 

T.  DEXITBRBB  OB  BZOBPTIOK. 

«s>ig3(4)  (Gal.)  PlabitifTa  delay  in  scekicg  an 
accountiog  held  not  a  consideration  arising  on 
general  demurrer;  laches  being  a  matter  of 
defense.— Harper  v.  Sloan,  109  P.  1043. 

^I93\0)  (Cal.)  By  Oode  Civ.  Proc  I  430, 
SQbdiT.  G,  pnfciiaier's  two  causes  of  action  la 
same  complaint  for  specific  performance  and 
repayment  of  purchase  money,  not  separated 
into  paragraphs,  were  subject  to  demurrer.^ 
V.  Knob  HUl  Improvement  Co.,  169  P. 

«=>I93(6)  (CaLApp.)  Complaint  In  an  action 
for  broker's  conunission  for  the  sale  of  real 
property,  and  also  for  the  sale  of  personal 
property,  bat  not  stating  the  two  causes  of  ac- 
tion separately,  was  demurrable,  under  Code 
Civ.  Proc.  i  430,  aubd.  5.— Ryan  v.  Walker,  169 
P.  417. 

4=9209(6)  <GaL)  An  allegation  that  a  demand 

for  the  amount  of  an  assessment  for  street 
improvement  was  made  upon  defendant  or  bis 
agents,  if  defective,  is  only  uncertain,  and  is 
not  reached  upon  general  demurrer.— Bienfield 
V.  Van  Ness,  169  P.  225. 

«s>2l8(4)  (Cal.)  That  plaintiff  in  suit  for  ac- 
counting bod  sought  to  charge  defendants  with 
more  than  they  were  liable  for,  held  not  to 
justify  dismissal  upon  sustaining  of  demurrer 
for  want  of  facts.— Harper  v.  Sloan,  160  P. 
1043. 

^216(4)  (Okl.)  Where  a  demurrer  to  a  peti- 
tion IS  sustained,  and  plaintiff  fails  to  file  an 
amended  pleading  as  permitted  by  the  order, 
a  judgment  dismissing  his  cause  of  action  is 
pTOiwr.— Cates  t.  Bfilet,  169  P.  888. 

vx.  AMENDED  ASD  nvvrLEacBnvAi* 

FLEADINCW  AMD  KBFUBADEB. 

«s>237(2)  (Wash.)  A  complaint  alleged  a  note 
which  the  answer  denied  and  alleged  material 
alteration  which  the  reply  denied.  The  court 
found  that  the  note  had  been  raised  by  a 
stranger  without  knowledge  of  the  holder  from 
97&0,  for  which  amonnt  judgment  was  render- 
ed. Beld,  that  the  court  justly  considered  the 
pleadings  amended  to  conform  to  the  facts.— 
Qonld  V.  Ooold,  169  P.  324. 

«S3>237(8)  (GaL)  Complaint  for  personal  in- 
juries due  to  the  breaking  of  a  rafter  held 
not  changed  as  to  the  cause  of  action  by  an 
amendment  after  the  dose  of  evidence  elim- 
inating charge  that  defendant  did  not  adopt 
safer  metiiod  of  work.— Bruce  t.  Western  Pipe 
&  Steel  Co.,  leg  P.  860. 

Vn.  BIGHATUBE  ARS  VERIFICATION. 

«=»290  (OU.)  Under  Bev.  Laws  1910,  S  4750, 
failure  to  deny  under  oath  a  general  allegation 
of  authorized  agency  Is  an  admission,  and  dis- 
penses with  further  proof  of  the  agents  au- 
thority.—Knudson  T.  Fenimore,  169  P.  478. 


XX,  Numom. 

«=343  (OkL)  A  motion  for  judgment  on  the 
pleadings  is  la  the  nature  of  a  demurrer,  and 
tests  the  sufficiency  of  the  pleadings  and  pre- 
sents a  question  of  law  as  to  whether  the  facts 
alleged  are  a  defense.— Sehnber  t.  MeDnffee, 
169  P.  642. 

<S=>343  (Or.)  Where  there  woe  traversed  mat- 
ter in  defendant's  answer  strongly  appealing  to 
court  of  eQuity  against  granting  plaintiff  any 
relief,  snstalning  of  plaintiff's  motion  for  de- 
cree on  pleadings  was  error.— Wilson  v.  City  of 
PorUand,  169  P.  90. 

«=»345(1)  (CalApp.)  Where,  after  trial  court 
bad  properly  granted  plaintiff's  motion  to  strike 
portions  of  answer,  no  sufficient  averments  re- 
mained amounting  to  denial  or  defense,  court 
properly  granted  plaintiff's  motion  for  judg- 
ment on  pleadings.— Almond  City  Land  A  De- 
velopment Co,  V.  Patterson,  169  P.  258. 
^=»34S(1)  (Kan.)  In  action  on  written  contract 
for  payment  of  money,  alleging  ownership  of 
certain  lease,  a  part  of  consideration  for  con- 
tract, wherem  answer  alleged  failure  of  con- 
sideration and  contained  a  general  denial,  judg- 
ment for  plaintiffs  on  the  pleadings  was  error.— 
Lesem  t.  Harris,  169  P.  W9. 
®=»345(1)  (Okl.)  Where  pleadings  present  is- 
sue of  fact,  it  1b  error  to  sustain  motion  for 
judgment  based  thereon. — Smith  t.  Jos.  W. 
Moon  Buggy  Co.,  169  P.  876. 
9=^349  (Cal-App.)  As  an  owner  of  land  Is  pre- 
sumed to  be  entitled  to  possession,  where  plain- 
tiffs suing  to  quiet  title  alleged  ownership  which 
was  admitted  by  answer,  and  right  of  posses- 
sion was  not  denied.  It  was  admitted,  and  judg- 
ment on  pleadings  was  authorized.- Durst  v. 
Jolly,  169  P.  449. 

4=s>340  ^Okl.)  Where  answer  containing  a  gen- 
eral demal  was  qualified  by  other  allegations 
therein,  admitting  ail  the  essential  facts  neces- 
sary to  autiiorixe  a  judgment  for  plaintiff,  it 
was  not  error  to  sustain  motion  for  judgment 
on  the  pleadings.— Scbuber  T.  McDuffee,  160  P. 
642. 

®=>349  <Okl.)  Reply  to  an  answer  setting  up  a 
judgment  in  bar,  containing  a  general  denial 
of  matters  in  answer,  and  all^png  facts  in- 
tended to  avoid  the  judgment,  was  an  admis- 
sion of  existence  of  Judgment,  and  where  af* 
firmative  facts  were  not  legally  sufficient  to 
defeat  the  bar,  judgment  on  the  pleadings  was 
proper.— Glacken  v.  Andrew.  169  P.  1096. 
<8=>350<1)  (N.M.)  Under  Oode  1915,  f  4166,  n 
motion  for  judgment  on  tiie  pleadings  must  be 
in  writing  and  specifically  point  out  the  rea- 
sons upon  which  it  is  based.— Peterson  v. 
Foley,  169  P.  800. 

QS3352  (Cal.App.)  An  order  dismissing  an 
action  for  libel  and  slander  after  plaintifTs 
failure  to  file  a  statutory  bond  was  not  an  or- 
der striking  amended  complaint  from  the  files, 
though  it  rendered  it  ineffectual.- Huffaker  T. 
McVey,  169  P.  704. 

XXL  IBBUES.  PBOOF.  AMD  VAHIAITOE. 

«=»38l(2)  (Cal.)  Where  an  allegation  in  a 
complaint  is  immaterial  and  surplusage,  and  no 
evidence  is  introduced  to  support  it,  the  fact 
of  its  denial  in  the  answer  does  not  make  a 
material  issue,  and  testimony  in  refutation  was 
inadmissible.- Payne  Commercial  Nat.  Bank 
of  Los  Angeles,  168  P.  1007. 

Xm.  DEFECTS  AND  OBJECTIONS. 
WAIVER.  AND  AIDER  BT  VER- 
DICT  OR  jrUDOKENT. 

^9406(6)  (CaLApp.)  Although  resdssion  was 
not  properly  pleaded,  where  case  was  tried  upon 
that  theory,  defendant  is  estopped  to  object 
that  no  issue  of  resdssion  was  raised. — Burrell 
T.  Soatheiti  C^Ufonda  Canning  Co.,  169  P.  400. 
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4=^416  (Okl.)  Wbere  a  demurrer  to  a  petition 
is  sastaised  and  plaintifE  Is  granted  time  to 
amend  any  error  in  sustainiiig,  the  demurrer  Is 
waived,  and  cannot  be  aasiBnecT  aa  error.— Catee 
V.  Uiles.  100  P.  888. 

^>422  (Or.)  Where  the  complaint  was  amend- 
ed by  interliiieation  and  no  motion  was  made 
to  strike  it  out  for  want  of  verification,  the  ob- 
jection was  waived.-— Bichey  v.  Bobertson,  189 
P.  99. 

«:s>426(3)  (Okl.)  Where  a  motion  to  strike 
and  a  demurrer  were  sustained  to  an  answer, 
and  defendants  by  leave  filed  an  amended  an- 
swer repleading  tse  eliminated  matter,  any  er- 
ror in  orders  sustaining  the  motion  and  de- 
murrer was  waived.— Schuber  v.  McDuffee,  169 
P.  042. 

«=>433(7)  (Idaho)  Failure  of  comj^laint  in  ac- 
tion on  contract  to  allege  that  certain  work  had 
been  inspected  and  approved,  ae  provided  by 
contract,  held  not  fatal  to  judgment  on  com- 
plaint, when  defect  was  first  called  to  court's 
attention  after  judgment.- Pendrey  v.  Bren- 
oao,  169  P.  174. 

PLEDGES. 

See  Assignments,   ^=^48;    Corporations,  ^> 
123. 

^»>56(2)  (Colo.)  Where  note  provided  assignee 
might  take  collateral,  and  become  vested  with 

Sowers  given  payee  bank,  power  being  given 
onk  to  sell  collateral  and  buy  it  in,  assignee 
of  note  from  payee  bank  received  same  power, 
and  mere  act  of  selling  collateral  could  be  per- 
formed through  agent.— Cone  v.  Carlton,  169 
P.  281. 

^»59  (Colo.)  In  action  on  note  given  by  de- 
fendant to  bank  and  assigned  to  plaintiff,  note 
being  secured  by  bonds  as  collateral,  which 
were  s<^  by  assignee  and  proceeds  credited 
on  note,  safe  having  been  regular,  value  of 
bonds  was  immaterial. — Cone  t.  Carlton,  109 
P.  281. 

POLICE. 

See  Municipal  Corporations,  ^b»176,  187. 

POUCE  POWER. 

See  OoBsHtutional  Law,  ^81;  Mimleiptl  Ooi^ 
porations,  «s3589-089. 

POLICY- 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Elections. 

POPUUR  ACTION. 

See  Schoola  and  School  Distxicts,  «=s)97. 

PORTS. 

See  Munldpal  Oorporfttions,  ^»S47. 

POSSESSION. 

Sra  Adverse  FosaeasioD;  Intoxicatinc  Liquors, 
«s>233,  236;  Replevin,  «»8. 

POWERS. 

Sec  Principal  and  A^eat 

PRACTICE. 

For  practtoi  in  psrtlnlar  acttost  and  proceed- 
ings, see  the  various  specific  topics.  - 

PREFERENCES. 

See  Bankruptcy.  &=»188,  205;  Fraudulent  Con- 
veyances, 4=0115. 


PRESCRIPTION. 

See  Adverse  Possession ;  limitation  of  ActioD& 

PRESUMPTIONS. 

See  Appeal  and  Brror,  4»*007-684:  Ciiminal 
Law,  «3>311.  778;  Evidence,  •safiB-SS. 

PRINCIPAL  AND  ACCESSORY. 

See  Homicide,  <8=>305. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Embexsle* 
ment,  <^14 ;  Insurance,  ^»8S-St,  695; 
Judgment,  Qa^OOS;  Municipal  OorporatioiiSt 
^169-211. 

m  BMM^  AWa  TJAfMFMW  A»  TO 
TXIBS  VEBAOXB. 
Uki  r«wm«  mi  A«wt. 

«=»I03(12)  (Or.)  Where  trnstee  of  a  business 
gives  an  order  for  goods  to  an  agent  author- 
ized to  take  orders,  and  it  is  agreed  that  h« 
will  not  be  bonnd  perBonally.  the  principal  is 
bound  by  sudi  condition,  although  In  the  ab- 
sence of  endi  condition  the  trustee  woold  b* 
personally  liaUe^Bothdifld  Bros.  v.  Keanedy. 
109  P.  102. 

«=>  145(4)  (Utah)  Where  phiintiff  knew  there 
was  aa  uadisclosed  principal,  but  nevertheless 
settled  with  agent,  he  could  not  thereafter  re- 
cover from  principal:  same  rule  api^ing  as 
in  case  of  election  by  suing  agent.— Lore  T. 
St.  Joseph  Stock  Tarda  Co..  ie9>.  8S1. 

(C>  OMKtbariMd  Viwcfal  A«to. 

«s»tS5(l)  (Knn.)  Execution  of  blU  of  sale  and 
other  instnunents  by  one  unauthorized  to  sign 
them  does  not  bind  party  in  whose  name  instru- 
ments are  fllgned.— Emerson- Brantingham  Im- 
plement Co.  V.  Willhite,  100  P.  549. 

^166(3)  (CalApp.)  Where  a  car  was  placed 
with  an  agent  for  sale  for  S600  cash,  and  th* 
agent  exchanged  the  car  ana  got  $6A  «aah,  and 
sent  $400  to  the  principal  tdllng  him  he  bad 
exchanged  and  received  tlmt  aaaowt  on  th* 
trade,  which  the  principal  accepted  condition- 
ally, there  was  no  ratification  of  the  Mchange, 
wbere  there  was  no  connection  shown  between 
the  $50  and  the  $400,  and  the  prindp^  did 
not  know  with  whom  the  car  had  been  exchang- 
ed, or  the  conditions.- Huttdunson  v.  Sco^ 
Magner  &  Miller,  109  P.  415. 
ie=)  170(3)  (Wash.)  Where  one  ordered  mate- 
rial on  the  credit  of  anoUier  without  authority* 
and  the  latter  did  not  repudiate  the  biU  for  six 
months  after  learning  thereof,  and  during  such 
delay  the  time  for  filing  a  on  the  work  ex- 
pired, the  account  is  ratified. — Nwthwestam 
Lnmher  Co.  r.  ComeU,  109  P.  OWL 

(F)  Aattons. 

«=3l94<3)  (Cal.)  In  action  by  attorney  for 
services,  contentiui  being  that  alleged  agent  had 
no  authority  to  employ  plaintiff  for  defendants, 
instructions  held  to  clearly  state  law  of  ratifi- 
cation applicable.— Heoshall  v.  Cobum,  168  P. 
1014. 

PRINCIPAL  AND  SURETY. 

See  Action,  <Bsa»50;    Appeal  and  Drror. 
1280^  1237 ;  BtU;  BUfe  and  NoUs,  •b437; 
Guaranty;  Guardian  and  Ward,  ^=9182;  In- 
demnity:  Sherifla  and  ConstaUes.  «b»109; 
States,  «a»106;  Subrogation.  «cb»7,  23. 

m.  DI80HAROB  OF 

«=s»IQ0(8)  (Wash.)  Changes  in  construction 
contract  Aefd  not  such  ar  to  release  aorety  on 
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the  cratnwtor^  bMid.— BtocUag  t.  Vontt.  1«9 

P.  583. 

4a»l«2  (Or.)  In  order  for  usignmeDt  of  bo- 
cnrad  OHitrBet  M  reteaae  wvo^.  it  is  aec«e- 
aary  that  both  oontracHli«  partieo  aMont— 

f^chool  Diflt.  No.  45,  Moltrnmiah  Gounty*  t. 

llailock,  169  P.  130. 

«s»n7  (Gal.App.)  In  Tiew  of  Oir.  (!?od«.  It 
2S3e,  2844,  2940,  2819.  as  to  liability  aod  dis- 
diarge  of  sorety,  boUdinf  contractor's  sarety  is 
^■charged  by  owner  not,  as  in  duty  bound  by 
Code  CSt.  Proc.  S  1184.  withholding  payment  of 
oupaid  instattment  on  cMnr  of  "atop  notices."— 
Sil^tefaa  V.  KItrick.  169  P.  2B&. 

PRINTING. 

See  Appeal  and  Error,  «:s»631. 

PRIORITIES. 

See  Abatement  and  Berival,  ^a>9;  Ohattel 
Mortgages,  ^138;  Oorporations,  «s»SB6; 
ExecDtors  and  Administrators,  4=9182;  Mort- 
gages, «=s»101-186. 

PRISONS. 

See  Counties,  ^100;  Skerifli  and  Constable^ 


PRIVATE  NUISANCE 

See  Nuisance,  «»3-50. 

PRIVILEGE. 

See  Venue,  4»21;  Witnesses,  304. 

PRIVILEGED  C9MMUNICATI(WS. 

See  Witnesses,  <9=»201-219. 

PROBABLE  CAUSE 

See  ACaliciana  Prosecution,  ^»2S. 

PROBATE 

See  Wills,  <fc=202-427. 

PROCESS. 

See  Appearimce;  Attachment:  Constitntional 
Jmw,  ^t»9m;  Sfaeatlrai;  GamiBbment;  bi- 
junctiim:  Insurance,  «S9627;  Mandamus: 
PnAiMtion;  Quo  Wurwto. 

XL  MBVIOB. 
(C)  PakUMtloH  mw  tUmr  NMlM. 

®=>86  (Mont.)  ConatructiTe  service  ia  effectual 
onl^  in  actions  strictly  in  rem,  actiooa  affectihg 
plaintiff's  personal  statui,  and  actions  to  recov- 
er on  money  demands  to  extent  that  Bome  lien 
brings  property  into  court  as  res  to  answer  for 
jadnient  which  nuy  be  entered.— Bnglirti  T. 
ienls,  189  P.  737. 

PftOHfBITKNI. 

See  Intoxicating  LiQnors. 

I.  NATTTHX  JkXD  OBOUMDS. 

«=55(2)  (Wash.)  Prohibition  will  not  lie  to 
prevent  judge  including  in  statement  of  facte 
for  appeal  a  certificate  made  and  filed  b/  him 
that  an  apparently  regular  entry  on  the  record 
was  Inadvertently  made.— In  re  Oeiasler's  Es- 
tate, 169  P.  822. 

«a»»(3)  (Oat.)  Where noweiUentplaintffl  does 
not  ue  seenri^  for  costs  as  reqfdred  by  Code 
CiT.  Proc.  H  1086. 1007,  and  court  does  not  dia- 
miss,  prohibition  wiU  lie  to  prevent  proceeding 
with  the  action  until  the  security  is  nlcd.— Car- 
ter V.  Superior  Court  of  Kera  County,  168  P. 

oar. 


<Es>5(4)  (San.)  Where  justice  of  peace,  aa 
examining  magistrate,  reiuses  to  dismiss  crim- 
inal prosecution  on  motion  of  county  attorney, 
dirtnct  court,  under  Gen.  St  1915,  {  2967,  by 
order  in  nature  of  writ  of  prohibition,  may  com- 
pel such  action.— Foley  v.  Ham,  169  P.  183. 

n.  JUaUDICTXOH,  PRpCEfblNGS, 
AND  KELtBT, 

^»I7  (Kan.)  Where  county  attorney's  request 
for  dismissal  of  criminal  case  pending  before 
justice  of  peace  is  denied,  no  farther  challenge 
of  juattce'R  right  to  proceed  therein  is  neces- 
sary as  basis  for  reRef  by  probibition.--Foley  v. 
Ham,  169  P.  183. 

^»26  (Wash.)  Judge's  return  aa  to  what  oc- 
curred as  to  taking  exceptions  will,  on  spplica- 
tion  for  prohibition  to  him,  be  all-controlling; 
the  witnesses  as  to  what  occurred  being  equal- 
ly divided  and  repntable.— In  re  Griesler's  Es- 
tate, 169  P.  822. 

PROMISE  OF  MARRIAGE 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROSTITUTION. 

See  Indictment    and    Informati<m,  4Ba»125; 
Lewdness. 

<fi=>6  (Moot.)  EvtTj  violation  of  Lews  1011,  c. 

1.  9  0,  by  living  upon  earnings  of  prostitute, 
subjects  (lender  to  imprisonment  in  peniten- 
tiary without  alternative  of  paying  fine. — State 
V.  Kanakaris^  109  P.  42. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  ^707;  Trial,  «s»141-143, 
18B-188. 

PROXIMATE  CAUSE 

See  Damages,  C»»<8;   Death,  «=>17;  Master 
and  Servant,  tfaolSS,  247;  Negligence,  «s»59. 

PUBLICATION. 

See  Newspapers. 

PUBLIC  DEBT. 

See  Schools  and  School  Districts,  ^01-9T. 

PUBLIC  IMPROVEMENTS. 

See  Mtmicipal  Corporations,  <j!»»2W-MB. 

.     PUBLIC  LANDS. 

See  Courts,  «»4S9;    Ejectment,  «=o66;  In- 
dians, «s>15. 

n.  SUBTXT  Am  DISPOAAI.  OF  liAXOB 

OF  TTinTED  STATES. 
(B>  Entries,  Sales,  and  PosvMsory  Bis'kts. 

^=*40  (Idaho)  Plaintiff's  predecessor  in  inter- 
e«t  having  parted  with  bis  title  to  public  land 
in  favor  of  plaintiff's  grantor,  was  not  there- 
after in  a  position  to  make  a  valid  relinquish- 
ment of  the  lands  i>  favor  of  another  claimant 
-HemphiU  v.  Moy,  108  P.  288. 

(G)  GmMts    ta    State*    tor   iKternal  Im- 
provemeMts. 

«s>64  (Colo.)  Undei  Bev.  St.  U.  S.  |  2477 
(U.  S.  Comp.  St.  1916,  |  4019),  aai  Bev.  SC 
1906.  I  eeS4.  highway  cannot  be  deelarad  es- 
tablished ovw  section  or  tnwaship  Unea  on 
public  domain  where  it  interferes  with  rights 
of  entryman  thereon,— Eorf  v.  ItCen,  168  P.  14& 
Under  Bev.  St.  U.  S.  1  2477  <U.  S.  Comp.  St 


For  caa«s  in  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  t  Indexes  see  Bsme  topic  and  KET-NVMBER 
ie8P,-80 


Digitized  by  Google 


/ 


160  PACIFIC  BJBPOBTEB 


1916.  f  4919),^ and  Bev.  St.  1908,  I  68S4.  dec- 
laration of  hishway  orer  public  domain  does 
not  establiah  same  as  to  lands  on  which  tbere 
has  been  homestead  or  pre-emption  entry, 
tfaoaeh  entries  have  been  aubsequuitly  atwu* 
doneo.— Id. 

(B)  Onuta  1*  Aid  «t  lUiUroada. 

■^»78  (Mont)  Determination  of  commisaion 

established  under  Act  Cong.  Feb.  26,  1895,  for 
determming  character  of  lands  aa  mineral  or 
nonminerul  in  districts  where  land  was  granted 
to  the  Northern  Pacific  Railway,  was  conclu< 
sive,  and  Land  Department  officers  thereafter 
«ouId  not  examine  into  the  character  of  land  for 
which  patent  was  applied.— Thomaa  t.  Borst, 
160  P.  731. 

(J)  Patents. 

^3|I6  (Mont.)  Where  patent  issued  to  the 
Northern  Pacific  Railway  for  lands  including 
claimants'  mineral  location,  the  necessary  con< 
elusion  waa  that  determination -by  the  commiB- 
sion  under  Act  Cong.  Feb.  26,  1805,  had  found 
that  the  lots  were  not  mineral  lots.— Thomas  v. 
Horst.  160  P.  781. 

Prestuapti<m  created  by  Act  Cong.  Feb.  26, 
1805, 1  3,  that  a  lot  was  mineral  when  a  patent 
to  a  mineral  claim  on  auch  lot  bad  been  issued 
was  only  a  rale  of  evidence,  and  the  commia- 
■loners'  duty  was  to  clasaify  the  lot  in  its  tmc 
character.— Id. 

<K)  Bemadlvs  In  Cues  of  Fr««4.  Mlatalce. 

or  Trust. 

^»I2I  (Or.)  In  suit  to  cancel  deeds  to  school 
lands  for  which  grantees  had  executed  deeds  to 
United  States,  demurrers  because  United  States 
was  not  a  party  held  properly  overruled  where 
it  was  alleged  that  United  States  refused  to  ac- 
cept deeds.— State  v.  Ilyde,  169  P.  757. 

Deeds  to  school  lands  held  not  subject  to  can- 
cellation for  fraud  in  suit  to  which  United  States, 
was  not  a  party,  where  the  lands  had  been  con- 
veyed to  and  accepted  by  the  United  States  as  a 
baslB  for  lieu  land  selections. — Id. 

That  United  States  cannot  be  sued  without  its 
consent  held  not  to  authorize  decree  canceling 
deeds  to  school  lands  subsequently  conveyed  to 
the  United  States  in  the  absence  of  the  United 
States  as  a  part?.— Id. 

United  States  held  not  necessary  partr  to  suit 
to  cancel  deeds  to  school  lands  for  fraud,  where 
deeds  to  the  United  States  as  a  basis  for  lieu 
land  aelections  had  never  been  accepted.— Id. 

Evidence  AeM  to  establish  conapinwy  to  secure 
sdiool  lands  in  feaod  of  the  puUie  pulcy  of  the 
state  through  dmnmy  applicants  and  to  show 
that  a  defendant  was  a  party  to  such  conspiracy. 
— Ij- 

Where  through  appHcations  of  dummy  appli- 
cants and  false  affidavits  school  lands  were  oo- 
tained  by  nonresidents  in  lar^e  quantities,  held, 
that  there  was  fraud  justifying  cancellation  of 
deeds,  tiiough  state  received  the  price  at  which 
the  lands  were  held^— Id. 

In  suit  to  cancel  deeds  to  school  lands  offered 
to  the  United  States  as  basis  of  lieu  land  selec- 
tions but  not  accepted,  whether  purchasers  of 
the  selected  landn  were  bona  fide  purchasers 
held  immaterial.— Id. 

Evidence  held  to  show  that  party  financing 
purchases  at  school  lands  in  names  of  dummy 
applicants  and  taking  deeds  to  secure  moneys 
advanced  by  him  was  not  an  innocent  purchaser. 
— Id. 

Where  deeds  to  school  lands  had  been  execut- 
ed to  the  United  States  as  basis  of  lieu  land  se- 
lections but  not  accepted,  pendency  of  proceed- 
ings in  the  land  office  held  not  to  prevent  action 
to  cancel  the  deeds  from  the  state.— Id. 

State  held  not  chargeable  with  laches  for  fail- 
are  to  act  for  cancellation  of  deeds  for  fraud  in 
the  inception  of  the  fraud,  though  there  were 
aaspicioas  drcomstaneea  which  ■K>arentl7  pass- 
ed unnoticed. — Id. 

Delaj  of  16  years  In  hringing  aoit  to  set  aside 


deads  to  sdioel  lands  haaed  oa  fraodokpt  appU' 

cations  held  not  laches.- Id. 

It  should  not  be  assumed  that  the  Legislature 
has  ratified  salea  of  school  lands  secured  by 

![rOBS  fraud  unless  the  language  of  the  statute 
aads  unmistalcably  to  that  condosioiL— Id. 
Laws  1901,  p.  S04,  Aeld  not  to  confirm  fraudu- 
lent purchases  of  state's  grant  landa,  but  merely 
to  confirm  sales  of  lands  taken  on  foreclosure 
of  school  fund  mortgages  under  Xaws  1899,  p. 
164,  §  27.-Id. 

State  suing  to  cancel  4peda  to  school  lands  for 
fraud  cannot  recover  the  lands  and  also  have 
accounting  from  the  grantees  for  money  secured 
by  them  through  attempted  exchange  of  lieu 
lands.— Id. 

«»I2I  (Or.)  Where  deeds  to  school  hnda  filed 
as  basis  of  lieu  land  selections  had  not  been  ac- 
cepted and  lieu  selections  had  not  been  approv- 
ed, suit  to  canc^  state's  deeds  held  determina- 
ble without  the  presence  of  the  UuUed  States 
ss  a  party.— State  v.  Hyde,  160  P.  774. 

In  suit  to  cancel  deeds  to  school  lands,  evi- 
dence held  to  show  that  the  applications  to  pur- 
chase such  lands  were  fraudulent  in  that  the  ap- 
plicants were  mere  dummies.— Id. 

Where  grantee  of  school  lands  executed  deeds 
to  the  United  States  as  basis  of  lieu  land  selec- 
tions, parties  selecting  lieu  lands  under  power 
of  attorney  held  not  entitied  to  the  considera- 
tion paid  UM  state  on  cauoellatioii  of  the  deed. 
—Id. 

«s»l2l  (Or.)  Where  General  Land  Office  has 
accepted  deeds  to  United  States  tpr  land  involv- 
ed in  suit  by  state  to  cancel  state  deeds  and  has 
approved  selection  of  lieu  lands  based  on  relin- 
quishment of  landa  described,  United  States  is 
indispensable  party  defendant  to  so  modi  of 
controversy  as  relates  to  mtilk  lands.— State  t. 
Hyde,  169  P.  773. 

Id  state's  suit  to  cancel  state  deeds,  endence 
held  to  show  that  applications  to  purchase  lands 
involved  were  secored  for  benefit  of  another. 
-Id. 

In  state's  suit  to  cancel  state  deeds  to  lands 
on  ground  applications  to  purchase  were  fraud- 
ulentiy  made  for  benefit  of  others  than  appH- 
cants,  trial  court  improperly  made  state's  ruief 
conditional  on  payment  to  innocent  defendants 
of  11.25  an  acre.— Id. 

^121  (Or.)  Where  deeds  to  odkool  lands  filed 
as  basis  of  lieu  selections  bad  been  accepted  by 
the  General  Land  Office  and  lieu  selections  ap- 
proved, suit  to  cancel  state's  deeds  held  not 
maintainable  wiOieat  presence  of  the  United 
States  as  a  party.— State  v.  Hyde,  160  P.  777. 

Deed  to  school  land  will  be  canceled,  where 
application  was  not  made  for  benefit  of  the  ap- 
plicant, the  accompanying  affidavit  was  false, 
and  the  applicant's  righta  within  a  week  were 
assigned  to  the  party  Atatnlnf  the  deed.— Id. 

«=»I2I  (Or.)  Suit  to  cancel  deeds  to  scbotri 
lands  held  not  maintainable  without  presence  of 
United  States  as  a  party  where  deeds  as  basis 
for  lieu  land  seleetlona  had  ben  accepted,  bvt 
maintainable  where  deeds  had  nev^  been  ac- 
cepted.—State  V.  Hyde,  180  P.  778. 

Evidence  held  to  show  that  application  to  par- 
chase  school  leads  in  name  of  person  who  could 
not  be  located  was  frandnleut.— Id. 

That  applications  to  purcliase  school  lands 
were  sworn  to  before  notary  public  who  had 
procured  other  fraudulent  applications  and  that 
applicant's  rights  were  assigned  four  days  later 
^Id  insufficient  to  prove  fraud.— Id. 

«=9l2l  (Or.)  Soit  to  cancel  deeds  to  sAool 
lands  for  fraud  Aeltf  determinable  without  the 
presence  of  the  United  States  as  a  party,  where 
deeds  to  the  United  States  as  a  baala  tit  Uc« 
selections  had  not  beat  accepted.— State  v. 
Hyde,  169  P.  779. 

Evidence  held  to  show  prima  fsde  that  appli- 
cations  to  purchase  school  landa  were  not  made 
for  the  benefit  of  the  applicants  or  were  made  to 
fictitious  names.r— Id. 
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«s»l88a)  (Cal.)  WhOe  DeMrt  Luid  Act  al- 
lows ea  ftssignmeDt  of  an  entry  thereunder, 
contract  of  entrymen  to  convey  after  obtaining 
patent,  i&  against  public  policy,  as  allowing 
DolHfication  of  provision  as  to  amottot  one 
can  hold  before  patent. — Kymana  t.  Wright, 
169  P.  1037. 

«=»t3S(l)  (Mont.)  Under  Act  Cong.  March  28, 
1908,  S  2,  concerning  desert  lands,  and  provid- 
ing no  assignment  of  any  entry  thereof  made  for 
benefit  of  any  corporation,  or  association,  shall 
be  authorized,  a  corporation  cannot  become  as- 
signee by  operation  ot  law  as  creditor  of  entry* 
men.— Stockmen's  Nat.  Bank  Ft.  Banton  t. 
HofeUlt.  169  P.  48. 

HI.  DI8FOBAL  OF  I^NDS  OT  THB 
8TATEA. 

4»I66  <Or,^  Legislative  confirmation  of  claim 
to  land  is  recognition  of  validity  of  auch  claim, 
and  operates  as  elFectaally  as  grant  or  quit- 
claim from  government ;  confirmation  is  convey- 
ance of  estate  or  right  to  land  to  (me  who 
has  possession  or  some  estate  tliarein^ByaTS  t. 
Wa-wa-ne.  ltI9  P.  121. 

«»t84  (Wash.)  State  may  grant  to  adminis- 
trative or  execntlTe  department  the  power  to 
dispose  of.  and  r»nlate  use  of,  state  lands.— 
State  T.  Snperior  Court  for  Ifason  Gonnty,  168 
P  994 

PUBLIC  NUISANCE 

See  NoiaBiKe,  ^»eo~S8, 

PUBLIC  SCHOOLS. 

See  Sdwols  and  Bdiool  Diatrlcta,  ^»S1-140. 

PUBLIC  SERVICE  COMMISSIONS. 

^=»6  (Kan.)  Public  UtUities  Act  (Gen.  St.  1915, 
g|  8347,  8358),  forbidding  changes  in  service 
performed  by  public  utiUty  company  without 
the  consent  of  Public  Utilities  Commission, 
does  not  require  c(»npany  to  continoe  service 
after  ita  contract  has  expired.— Welsbach  Street 
Lighting  Co.  t.  Ptablic  UtUttiaa  Commlsalon,  169 
P., 200. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Oarrien;    Ballnwds;    Strett  BaHroads ; 
Tdegraphs  awl  Tal^oBca. 

PUBLIC  USE. 

See  Dedication;  Eminent  Domain. 

PUBLIC  UTILITIES. 

See  Public  Service  Commissions. 

PUNITIVE  DAMAGES. 

See  Damages,  «=987,  91. 

PURCHASE  MONEY  MORTGAGE. 

See  Homestead,  «=»96. 

QUASI  JUDICIAL  TRIBUNALS. 

See  Municipal  Corporations,  4=3lS9. 

QUESTIONS  OF  LAW  AND  FACT. 

S^pe  Criminal  Law.  ^aTBT;  Tdal.  «aBl41-143. 
18&-106. 

QUIETING  TITLE. 

See  Jury,  «=>14. 

H.  PB00EEDINO8  AND  RELIEF. 

4=»39  (CaLApp.)  In  an  action  to  quiet  title, 
an  answer  and  cross-complaint  Aeld  not  suffi- 


cient to  raise  the  issne  that  dtfendants  as  ten- 
ants had  held  orer  so  as  to  entitle  them  to*  pos- 
session as  tenants  from  year  to  year  under 
Code  Civ.  Proc.  {  1161.  snbd.  2.— Dorst  T.  Jol- 
ly, 169  P.  449. 

An  answer,  in  an  action  to  quiet  tittle,  alleg- 
ing  that  their  Interest  in  the  property  was  "as 
will  more  fully  hereinafter  appear^"  followed 
by  a  cross-complaint  seeking  specific  perform- 
ance of  an  agreement  to  lease,  made  the  cross- 
complaint  a  part  of  the  answer.— Id. 
4=343  (Cal.)  In  an  action  to  quiet  title,  plain- 
tiffs could  and  must  show  the  invalidity  of  a 
deed  presented  by  defendanta.— Wolf  t.  Gall. 
169  P.  1017. 

4=»43  (Or.)  Where,  in  suit  by  one  claiming 
under  sheriff's  deed  to  remove  clouds,  plain- 
tiff did  not  rely  on  defendants'  pleadings  ad- 
mitting validity  of  the  sheriff's  sale  but  in- 
troduced record,  Jteld,  that  he  was  not  entitled 
to  decree  if  deed  was  thereby  shown  to  be  void. 
—Murphy  v.  Bjelik,  160  P.  520. 
^»44(1)  (Or.)  Where,  in  a  suit  to  remove 
clouds,  plaintiff  claims  to  own  the  laud  and 
each  of  the  defendanta  claim  to  have  a  lien 
thereon,  each  party  has  the  burden  of  proving 
his  claim.— Murphy  v.  Bjelik,  169  P.  520. 

QUO  WARRANTO. 

I.  MTUBE  AXm  OKOUXDS. 

«»8  (Kan.)  The  state  may  maintain  quo  war- 
ranto against  a  city  to  determine  its  true 
boundaiT  where  ita  fault  consists  In  confining 
its  territorial  limits  within  too  narrow  limits, 
as  well  as  where  it  undertakes  to  extend  them. 
—State  V.  City  of  Hutchinson.  169  P.  1140. 

ZI.  JtnUSmonOH.  PBOGEEDINCUB. 
AlfD  KEUEF. 

4s»49  (Eon.)  Petition  In  qno  warranto  against 
a  city  for  nnlawfolly  refusing  to  exercise  Ju- 
risdictioa  within  its  corporate  limits  held  to 
allege  Uiat  a  tract  had  not  been  excluded  from 
city,  unless  that  result  followed  from  adoption 
of  ordinance  partly  invalid.— State  t.  Gi^  of 
HntcUnson,  169  P.  1140. 

RAILROADS. 

See  Carriers;  Master  and  Servant;  Municipal 
Corporations,  «b»669,  071:  Public  Lands, 
^78;  Street  Bailroada;  Trial.  «:»2fi2. 

T.  RIGHT  or  WAT  AND  OTHBB 

nrTERESTB  nr  uks. 

«S372(S)  (Or.)  In  absence  of  evidence  Md 
Uiat  reference,  in  reservation  in  landowner's 
deed  to  railway,  to  county  road,  might  create 
ijifereiice  that  highway  designated  was  in  being, 
a  part  of  the  land,  so  that  railway  was  required 
to  perform  agreement  to  maintain  wagon  road 
crossings  in  fiivor  of  landowner'a  assigns  with- 
out express  words.— Oregon-Washington  B.  & 
Nav.  Co.  V.  Reed,  100  P.  342. 
«=>72(S)  (Or.)  In  suit  by  railway  against 
landowners  to  enjoin  interference  with  right 
of  way  and  to  quiet  title,  trial  court  properly 
restricted  right  of  landowners  to  private  cross- 
ing of  track  to  be  maintained  by  them  at  place 
designated  In  latest  conveyance  to  railway'* 
predecexsor.— Oregon-Washington  R.  &  Nav. 
Co.  V.  Heed.  169  P.  842. 

^=975(6)  (Idaho)  Where  city,  by  ordinance, 
offers  a  franchise  to  a  railroad  company  to  use 
streets  on  express  condition  that  It  be  accept- 
ed in  a  cerUin  manner,  it  may  waive  siudk 
manner  of  acceptance  and  reeogmae  another.— 
City  of  Cccur  D'AIene  T.  Spokane  &  I.  B.  R. 
Co.,  169  P.  930. 

«=»79  (Idaho)  Whether  city  offering  a  fran- 
chise to  railroad  company  to  use  streets  on  ex- 
press condition  that  it  be  accepted  in  a  certain 
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niaDDer,  has  vairtd  an  acceptance  in  that  man- 
ner is  a  qaestion  of  fact  in  acttom  aaainst  com- 
pany.— CStr  of  GtBor  D'Alene  T.  ^iMkane  4t 
I.  B.  R.  Oo^  169  F.  MO. 

VI.  OOWSTRyCTIONt  MAPfTEWAyCE, 

«»1«8(4)  (Idaho)  Under  Ber.  Codes.  %  28U>. 
as  amended  by  Laws  1911,  c  233,  railroad 
must  maintain  cattle  guard  at  liighway  cross- 
ing where  it  has  fenced  its  right  of  way  to 
highway  either  voluntarily  or  because  required 
to  fence  by  Btatnte.— Strong  t.  Oregon  Short 
Line  B.  Co.,  169  P.  179. 

Z.  OPE&ATIOll. 

(D)  iHjBrlea  to  UaaaMM  or  Tr«paaacMi 
In  Ge««val. 

«=>282(10)  (Idaho)  In  action  for  injury  while 
riding  on  freif;ht  train  as  a  trcHpasser,  held 
that,  on  facts  in  evidence  and  in  view  of  liabil- 
ity imposed  on  carrier  by  Rev.  Codes,  g  282*2, 
as  amended  by  Laws  1911,  c.  188,  there  was 
no  error  in  refusing  to  direct  Terdict  for  de- 
fendant.—I'fllcher  v.  Oregon  Short  lane  R.  Co., 
169  P.  298. 

(F)  Aooldeiite  mt  OvoMSlnv* 

«s>328(4)  (Colo.)  Plaintiff  held  coutributorily 
negligent  in  driving  upon  railroad  crossing  after 
looking  for  train  some  30  feet  frcun  track, 
where  trees  prevented  view,  and  taking  no  fur- 
ther precautions. — Nucci  v.  Colorado  St  H.  Ky. 
Co.,  169  P.  273. 

Os»328(7)  (Cal.App.)  That  an  automobile  driv- 
er, familiar  with  a  railroad  crosaing  where  the 
view  was  somewhat  obstructed,  could  have 
(stopped  a  safe  distance  from  the  trade,  stilled 
noise  of  the  automobile  engine  and  listened, 
but  failed  to  do  so.  was,  as  matter  of  law, 
contributory  negligence  barring  recovery  for 
injury  to  the  automobile. — Baynill  v.  Southern 
Pac.  Co.,  169  P.  718. 

9s»330(3)  (Cal.)  Driver  of  automobile  dam- 
aged in  collision  at  a  railroad  crossing  where 
the  view  was  obstructed  held  negligent,  barring 
recovery,  in  not  getting  out  and  looking  up  the 
track,  although  no  whistle  was  blown  nor  bell 
rung.— Murray  v.  Sontfaern  Pac.  Co.,  169  P. 
676. 

^>350(1)  (Okl.)  In  an  action  for  injury  at  a 
railrcAd  crosaing,  held,  on  the  evidence,  that 
court  did  not  err  ia  submitting  the  question 
of  negliceoce  to  the  Juty.~Ft.  Bmttli  ft  W.  B. 
Co.  V.  Moore.  168  P.  W4. 

4»350(24)  (Colo.)  Where  plaintilf.  Injured  in 
railroad  crossing  accident,  could  have  seen  ap- 
proaching train  had  he  looked,  bis  ataiemtnt. 
that  he  did  look,  bat  did  not  see  it,  raises  no 
question  for  jury  regarding  his  contributory 
negligence.— Nucdl  v.  Colorado  &  S.  By.  Co., 
169  P.  27;t. 

(H)  iMinvleM   to   Aoloiala   oa   or  bm* 
Tr»ckii. 


II  ((3)  (Colo.)  Tinder  stock  law  of  1911, 
failure  of  railroad  company  to  maintain  fences 
as  provided  by  such  law  is  negligence  per  se. 
and,  when  stock  is  killed  as  result,  railroad 
company  is  liable.— Chicago,  R.  I.  tc  P.  By. 
Co.  V.  Eyster,  169  P.  1181. 
<Ss34i9(3j  (Okl.)  The  only  duty  of  a  railroad 
to  a  trespaasinc  hog  is  to  exercise  ordinary 
cara  to  avoid  injury  to  it  after  its  presence  on 
the  track  and  its  danger  are  discovered.— Luak 
V.  Skelton,  169  P.  802. 

<g5>486  (Colo.)  Where  owner  of  stock  killed 
by  ruUroad  co.opany  was  not  notified  as  requir- 
ed by  stock  law  of  1011,  six  months'  limitation 
prcacrihe<l  by  such  law  does  not  apply.— Chi- 
cago, R.  I.  &  P.  Ky.  Co.  V.  Eyster,  IftB  P.  llSl. 
<ui4l3(l)  (Okl.)  Evidence  held  not  sufficient 
to  anpport  a  verdict  for  damages  for  killing  a 
bog  by  a  train.^LuBk  T.  Skelton,  160  P.  882. 


n.  VBOMoonwiAm 

«E»3S(2)  (Ok1.Cr.App.)  That  pmaeablx  waa 
not  defeudant'a  wife  most  bft  auecad  wd  proved 
as  an  essemtial  ingredient  of  atfttvtory  xape.-^ 
ISmyahtubby  v.  State,  168  P.  im. 

(B)  Eviaoaee. 

<=352a)  (Okl.Cr.App.)  In  statutory  rape,  tliat 
proaecutriz  was  not  wife  of  accused  may  be 
proved  by  t^e  facta  and  rircumstances  in  evi- 
dence.—Emyabtubby  V.  State,  100  P.  1124. 

In  pfosecation  lor  statntbrjr  rape,  evidence 
held  Bufficioit  to  snatain  cmvtction  ot  rape  in 
the  second  degree.— Id. 

RATIFtCATION. 

See  Corporations,     ^9426;     Principal  and 
Agent,  «=>166.  170. 

REAL  ACTIOWS. 

See  Kjectment;     Partition;     QuietfaiE  Title; 
Specific  Performance,  ^9»28,  -65. 

REAL  EVIDENCE 

See  Grfmiiial  Law,  •a>48i. 

ItEASSESSMENT. 

See  Municipal  Corporations,  «s>314,  SISL 

REASSIGN  WENTS. 

See  Schools  and  Sdtool  Districta,  ^alML 

REiumu 

See  Trial,  «s»e2. 

RECALL. 

See  Contempt, 

r6:eivers. 

See  Appeal  and  Error,  «ss»1180;  Mortgages, 


IV.  auurAoaKEMT  Aia>  .bibpoh- 
TioH  or 


(A)  AdBiMoteatloa  im  Oeneni]. 

4s»92  (Or.)  Hotel  receiver  had  authority  to 
purchase  soppHes  wMcfa  weuU  fawra  been  a 

necessary  expense,  even  if  there  had  been  no 
receivership.— Henderson  v.  TQlamook  Hotel 
Co.,  189  P.  519. 

A  hotel  receiver  was  entftled  to  credit  ftw 
payments  for  supplies  purchased,  whether  the 
merchants  so  paid  applied  the  payments  to  the 
receiver's  accounts  for  sudi  supplies,  or  to 

f rlor  unpaid  balances  of  the  hotel  company. — 
d. 

VI.  AOTMIW. 

«=»I74(4)  (Wash.)  Treating  action  sought  to 
be  enjoined  as  one  against  receiver.  AcM,  that 
questioD  as  to  permiCtuig  mch  actiflB,  ar  re- 
quiring Htigatitw  of  claim  in  the  receivership 
proceeding,  waa  determinable  aa  a  matter  of 
diseretlan.— Schwabacber  Bros.  &  Oe.  v.  Schade 
&  Parshall  Co.,  169  P.  768. 
«»(74(6)  (Wash.)  Pattare  to  obtain  leave  to 
sue  receiver,  held  mere  irregularity,  earable  by 
obtaining  sueli  perwisaiiHi,  -whiob  was,  in  effect, 
granted  by  ^onftTs  aefasal  ta  anjoin  the  ac- 
tion.—Schwabacher  Bros.  &  Go.  v.  Schade  & 
Parshall  Co.,  160  P.  783. 

«=>182  (Wash.)  Costt  appointing  reniver 
hfld  not  to  have  abuaed  discretion  in  refusing 
to  enjoin  prosecution  of  action  to  foreclose 
chattel  mortgage  in  another  county,  assaming 
that  it  was,  in  effect,  aa  action  acwnat  the  re- 
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ceiver.— BcinnbMli«r 
Parihall  Co.,  169  P. 


«.  ft  0».  T.  Sdiade 


See  Bafi. 


RECOGNtZAIfCES. 
RECORDS. 


See  Appeal  aad  EJrror,  «c»511-717;  Courts, 
«==>114,  116;  Crimuial  Law.  «s9l686-1125 ; 
Mondamw.  «aBia»;  BIM^ans,  «=3»70,  16S; 
Vendor  and  Purchaser,  ^xb281. 

RECOUPMENT. 

See  Set-Off  and  Oennterctehi). 

RECOVERY, 

See  SherUb  and  -OoaBtableB,  <s>7& 

REDEMPTION. 

See  Taxation,  «sa699,  701. 

REDIRECT  EXAMINATION. 

See  Witnenea,  «sa287. 

ffifERENCE. 
m.  BBPORT  Aim  vimxiNcw. 

«s»99(2)  (KanO  Under  Code  Civ.  Proc.  }  300 
(GeD.  St  1916,  1  720m.  report  of  a  referee 
oetenniDinff  wbole  issue  by  findings  ot  fact  and 
condusions  of  law,  separately  stated,  stands  as 
decision  of  the  court,  and  judgment  may  be 
entered  thereon  as  if  action  had  been  tried  by 
court.— Kelley  &  Lysle  Milling  Co.  t.  Schreiber, 
169  P.  222. 

REFINERY. 

See  Nuisance,  «=>3. 

REFORMATION  OF  iNSTRUMENTS. 

See  Alteration  of  Inatrnmeats;  Cancellation  of 
Instruvients;  Vendor  and  Purchaser,  ^=^239. 

n.  PRooEEDnros  and  rkxief. 

«=945(8)  (Wmb.)  Evidence  held  clear  tfaat 
property  intended  to  be  included  in  a  mortgage 
waa  omitted,  eo  as  to  uipport  a  reformation 
of  aach  mortgage.— Eklwarda  v.  Thompson,  160 
P.  327. 

®^47  (Nev.)  A  written  contract,  in  which  aa 
omission  occurs  through  fraud  or  mistime,  w?U 
not  be  reformed,  in  order  to  decree  specific 
performance.— De  Bemer  v.  Anderson,  168  F. 

fiEFORMATORIES. 

See  States,  «b»191. 

REFRESHING  MEMORY. 

See  Witnesses,  «=3255. 

AEGtSTRATION. 

See  Corpornttons,  «33l30. 

REHEARHIG. 

See  Monkapal  Corporation^  «s9lOO;  Mew 
Trial. 

I^ELEASt. 

See  Chattel  Mortgages,  «=»244;  Master  and 
Servant,  «S9382;  MoirtgaaeB,  4=3319;  Sber- 
iffa  and  Constables.  «»118. 

I.  BEQUISTFEB  UTO  TAUBITT. 

«3»I7(2)  rColo.)  Where  defendant's  physiden 
did  not  dfacorer  tiiat  injured  passenger  was 


suffering  from  internal  isdo^s,  atatmenta  .as 
to  her  uiuiw  not  frauditfent  misrivresen- 
tatlona  avoiding  a  rdease.— Denver  &  B.  6.  B. 
Co.  T.  Ptolemy.  166  P.  641. 


TBIAl, 


«59&5  (Coto.)  Passenger  who  had  released 
claim  for  injnries  held  to  have  bnrden  of  prov- 
ing that  defendant's  agenkts  dtfiberatel;  and 
cciweionsly  misrepresented  her  ^Ajndod  condi- 
tion to  induce  the  setQement,  and  that  ahe  was 
thereby  induced  to  make  it.— Denver  &  R.  G.  R. 
Co.  V.  Ptolemy.  160  P.  Ml. 
4»57(2)  (Colo.)  Fraud  avcdding  a  releaae  of 
ft  deim  for  personal  iDjnries  must  be  proved 
by  evidence  which  Is  clear,  precise,  and  mdubi- 
table.~Denver  &  B.  G.  B.  Co.  v.  Ptolemy,  166 
P.  641. 

RELEVANCY. 

See  Evidence,  «»lll-426. 

RELIGIOUS  SOCIETIES. 

See  Embeailunen^  <s>80. 

REMAmOERS. 

See  Wills.  «»634. 

REMAND. 

See  Appeal  and  Error,  «»1219;  Justices  of 
the  Peace,  «b>100. 

REMOVAL 

See  Homestead,  «=9ld2,  164. 

REMOVAL  OF  CLOUD. 

See  Quieting  Titie. 

RENEWAL 

See  Landlord  and  Tenant,  ^ss^S. 

RENT. 

See  Landlord  and  Tenant,  ^100^-200,  331; 
Waters  and  Water  Courses,  «b»203. 

DEPAfRS. 

See  Landlord  and  Tenant,  «=s>100^164. 

REPLEVIN. 

See  Intoxicating  Liqnot%  •■^166. 

I.  BIGHT  OF  ACTION  AM9  DBFBIWBS. 

^»8(5)  (^Kan.)  In  replevin  it  is  immaterial 
whether  right  of  possession  is  claimed  by  mort- 
gagee under  his  chattel  mortgage  or  under  his 
purchase  of  property  at  sale  under  conditions 
of  mortgage.— Emerson  •BrRQtiugham  Imple- 
ment Co.  V.  WiUhite,  169  P.  549. 
«S3||(2)  <Hont.)  Where  defendant's  defense 
is  that  plaintiff  la  not  entitled  to  goods,  but 
that  the  title  is  in  a  debtor  of  defendant,  nei- 
ther demand  for  the  goods  nor  tender  of  money 
expended  by  defendant  is  Beoessary.— Old  Ken- 
tucky Distillery  v.  Stromberg-MuUins  Co.,  169 

P.  m 

®»lt(4)  (Moot.)  In  claim  and  delivery  oral 
demand  is  sufficient  before  suit.— Old  Kentucky 
Distillery  v.  Stromberg-MuUins  Co.,  169  P. 
734. 

IV.  puBAsiNo  Ain>  EimyEiroG. 

€=>72  (CaLApp.)  Inon  action  of  claim  and  de- 
livery by  a  seller  of  goods  under  two  contracts, 
erldeoce  h€ld  sufficient  to  auppgvt  a  flnding 
that  the  goods  ander  one  centiuft  had  4>een 
fulbr  paid  for.— Bradley  v.  McDonald,  168  P. 
4^7.  . 
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VI.  TBXAX,  JTOQMEMT,  BKBOiaO»> 
lODfT  OF  JUDOMklfT,  ASD 
REVIEW. 

€=^107  (Cal-App.)  Id  an  action  in  claim  and 
delivery  for  goods  soJd  under  two  contracts, 
where  possession  and  title  were  fonnd  in  de* 
fendant  as  to  the  goods  under  one  contract,  and 
poasession  in  defendant,  but  title  to  the  otiier 
goods  in  plaintiff,  the  plaintiff  cannot  complain 
that  there  was  no  altematiTe  judgment  for  the 
value  of  BQcb  part  of  the  goods  as  defendant 
had  title  to.— Bradley  t.  McDonald,  169  P.  427. 

In  an  action  for  claim  and  delivery,  where 
there  was  a  finding  that  goods  were  entirely  In 
the  possession  of  one  of  several  defendanti, 
the  judgment  was  not  Toid  for  uncertainty  In 
aimply  giving  plaintiff  judgment  tor  the  goods 
or  their  value. — Id, 

®=3|07  (Colo.)  Id  r«>levin  where  verdict  was 
for  possession  with  ondiug  of  value  of  $1,000, 
judgment  for  recovery  of  $1,000  and  costs  was 
erroneoui.— Wigton  r.  Wigton,  169  P.  133. 

REPORT. 

See  Reference,  <8=>99. 

REQUESTS. 

See  Trial,  «Bs2eO,  394. 

RESCISSION. 

See  Ganoellation  of  Instruments:  Oontracts, 
«s>253,  274;  Sales,  <^120-128,  364:  Usury, 
<ss>90:  Voidor  and  Purchaser,  «=3ll3,  121. 

RESERVATIONS. 

S«a  Woods  and  Forests. 

RES  GEST>E. 

See  EMdence,  «s»i26. 

RES  IPSA  LOQUITUR. 

See  Carriers,  «3>316;  Negligence,  «=»119, 121; 
Physicians  and  Surgeons,  0=>18;  Street  Bail- 
roads,  •S=>112:  Trial,  «=>252. 

RES  JUDICATA. 

See  Jifdgnient.  «ss>ei9,  663-740. 

RESULTING  TRUSTS. 

See  Tmsta,  «=»63%. 

RETROSPECTIVE  LAWS. 

See  Statntes,  «c9»a63. 

RETURN. 

See  Attachmmt,  4=>822;  Sales,  «s>287. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Aopeal  and  Brror;  CertioraxL 

REVIVAL 

See  Wills.  ^202. 

REVOCATION. 

See  Dedioation.  ^29. 

RIGHT  OF  WAY. 

See  Bailroa4B,  «9»72-79;  Street  RaOroads, 
«s»85;  Wateia  and  Water  Gonrses,  ^166. 

RISKS. 

See  Hastar  and  Semnt,  ^208-219,  288. 


See  Highways. 


ROADS. 
ROBBERY. 


«=>24(1>  (OaI.App.)  Evidence  Md  aufBdent 
to  show  the  commission  of  the  crime  of  rob- 
bery, and  that  the  accused  was  the  active  par- 
ticipant therdbr^Peoirie  t.  Brennan,  169  P. 
239. 

<S=>24(1)  (Kan.)  Brfdence   MU   to  aaataio 

conviction  of  robbery  in  first  degree.— State  t. 
King,  108  P.  557. 

ROENTGEN  RAYS. 

See  Evidence,  «=»369. 

ROGUES'  GALLERY. 

See  Criminal  Law,  «^438. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  4=9101,  102. 

SALES. 

See  Chattel  Mortgages,  4s>32-  Corporations, 
<e=>116,  121;  Execution.  «=»241 ;  Executors 
and  Administrators,  «=»337:  Frauds,  Statute 
of,  «=390;  Guardian  and  waid*  ^104-108; 
Husband  and  Wife,  4=»267;  Intoxicating 
Liquors ;  Municipal  Corporations,  4=>574 ; 
Pledges,  4e»56;  Principal  and  Agent.  4=> 
103,  166;  Taxation,  .r»669-661,  734:  TriaL 
«»252;  Truats,  «s»208,  237;  Vendor  and 
Parehaaer. 

I.  BEQUISITES  Ain>  VAUDITT  OF 

COHTBAOT. 

^»52(3)  (Or.)  Although  an  agent  did  not  have 
authority  to  sell  goods  below  listed  prica,  evi- 
dence of  a  conversation  between  purchaser,  trus- 
tee of  bosioess,  and  such  agent  as  to  seller 
looking  only  to  a  pro  rata  share  of  assets  for 
purchase  price,  was  competent  to  show  sale  to 
buyer  as  tmatee,  and  not  as  an  individuaL— 
Rothcbild  Bros.  v.  Kennedy,  160  P.  102. 

n.  OONSTBUOTIOir  OF  OOIfTBACT. 

«=»68  (Colo.)  A  sale  of  "60  taUendera"  of  a 
herd  of  about  400  cattle  sufficiently  identified 
the  proper^  to  be  conTeyed.— Adama  t.  Qvi- 
rand,  IW  P.  680. 

m.  MODIFICATION  OB  KE80XMIO1I 

OF  GONTBAOT. 
(C)  Rescission  by  Bayer. 

«s»l20  (Kan.)  Where  machine  is  sold  with 
guaranty  to  perform  intended  work  and  notes 
are  given  secured  by  chattel  mortgage  on  na- 
chine  and  other  property,  breach  of  guaranty 
justifies  prompt  return  of  property  and  reads- 
sion  of  contract. — Emerson-Brantingham  Im- 
plement Co.  V.  Wilihite,  169  P.  549. 
«=»I28  (Colo.)  The  words,  "They  are  all 
your  cattle;  I  am  out  of  it;"  were  insuffi- 
cient to  show  an  intention  to  rescind  an  execu- 
tory contract  to  purchase  part  of  a  herd  of 
cattle.— Adama  t.  Chdrand,  109  P.  680. 

TV.  febformahgb  of  oohtbaot. 

(C,>  DeltTery   and   A«cept«nc«   of  Uootla. 

«=»I52  (Cal.App.)  Where  bags  sold  were  not 
present  when  buyers  demanded  delivery  of  eell- 
ers,  it  was  unnecessary  that  actual  payment  or 
offer  thereof  accompany  demand  for  deUTetj. — 
Donlon  T.  Meyer,  169  P.  447. 
«=»r78(4}  (Cal.App.)  Where  purdtaaer  ot 
"cookers"  used  them  tbroogbout  entire  aaaaon 
without  any  statement  aa  to  nonaooeptaiiee,  at- 
tempted rejection  was  ineffectual— Bnrrell  t. 
Southern  California  Cannins  Co..  lOB  P.  406. 
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V.  OPEBATIOV  AMD  EFTEOT. 
(A)  TninMter  of  Tltl«  mm  Between  P«rUe«k 

^201(4)  (Moot)  Where  one  at  D.  ordered 
goods  at  a  certain  price  delivered,  and  the; 
were  ahlpped,  without  knowledge  of  purchaser, 
in  a  pool  car  to  B.,  to  b«  forwarded  by  the 
consignee,  title  did  not  pass  to  purchaser,  and 
seller  could  recover  them  from  consignee,  a 
creditor  of  purchnser.—Old  Kentucky  Distil- 
lery T.  Btromberg-MuUins  Co.,  169  P.  734. 

VI.  WABRAKTIBS. 

4s»287(4)  (Kan.)  Bnyer**  Ktnnt  of  threshing 

machine  which  had  proved  worthless  for  pur- 
pose for  which  it  was  bought,  and  guaranteed, 
held  substantial  compliance  witli  contract  pro- 
visions as  to  place  to  whidi  it  was  to  be  re- 
turned.—Emerson -Brantiugbam  Implement  Co. 
V.  Willhite,  169  P.  649. 

Vn.  ttEMEDrES  OF  SEIXEB. 


(B)  AetlMa  tor  Priee 


^=»354(1)  (Or.)  Avenoent  in  answer  that  plain- 
tifr  supplfed  defendant  as  trustee  with  goods 
with  the  understanding  and  with  positive  agree- 
ment that  goods  were  to  be  paid  tor  pro  rata, 
and  that  defendant  was  not  bound  nor  held  per- 
sonally, and  was  only  liable  as  such  trustee, 
when  liberally  construed  as  provided  by  L,  O. 
L.  i  85,  was  a  claim  by  defendant  to  be  entire- 
ly exempt;  and  that  Jtlaintiff  was  to  look  to 
trust  eutate  entirely  tor  the  purchase  price.— 
Uotbchild  Bros.  v.  Kennedy,  169  P.  102. 

«=»354(9)  (Or.)  In  action  for  hay  sold,  a  denial 

that  more  than  a  certain  part  was  delivered, 
with  affirmative  all^atioa  that  plaintiffs  failed 
to  deliver  the  balance  coutractea  for,  amounted 
to  no  more  than  affirmative  dmial,  and  not 
pleading  ot  breach  of  the  contract  to  deliver  all 
tiie  hay  as  a  counterclaim  or  defense.— Stillwell 
V.  imi.  169  p.  1174. 

«=9338<1)  (CaLApp.)  In  action  for  price  of 
machinery  qoestion  aa  to  expense  of  sending 
fruit  to  cold  storage  wbUe  the  fruit-canning 
machinery  bought  of  plaintiffs  assignor  was 
out  of  order  was  properly  exduded,  where  ex- 

rse  was  not  Incurred  and  was  not  claimed 
defendant  aa  element  of  damages. — Burrell 
v.  Boatfaem  California  Caanii^c  Co..  160  P.  406. 
^=»363  (Kan.)  In  an  action  for  the  price 
agreed  to  be  paid  for  a  carload  of  melons, 
held  not  error  to  overrule  a  demurrer  to  plain- 
tiff's eridence.— Bruce  v.  Hayes,  169  F.  199. 

®=>363  (Okl.)  In  action  against  drawee  bank, 
buyer,  and  its  agent  to  recover  price  of  cer- 
tain hogs,  evidence  heM  insufficient  to  entitle 
plaintiff  to  recover  against  the  bank  and  the 
buyer,  so  that  its  demurrer  to  the  evidence 
wras  properly  sustained. — Schenbeck  v.  First 
Nat  Bank,  169  P.  619. 

iS=»364(6)  (Ca].App.)  In  action  for  price  of 
machinery,  which  buyer  used  throughout  can- 
ning season,  held,  instruction  that,  to  effect  re- 
scission, return  or  tender  should  be  accom- 
panied hy  offer  of  compenBation,  was  pnq;»erlr 
given.— Barrel!  t.  Sontaem  California  Canning 
Co.,  169  P.  405. 

4B>364(6)  (Colo.)  An  instruction  that  if  you 
believe  defendant  informed  the  plaintiff  be  was 
uo  longer  interested  in  pnndianns  60  head  of 
cattie,  then  plaintiff  was  not  obliged  to  carry 
out  his  contract  to  sell,  was  not  justified,  where 
the  words  relied  on  for  resdsaion  were,  "They 
are  all  your  catUe:  X  am  out  of  it"— Adams  t. 
Guiraud,  169  P.  580. 

€=>364(7)  (Colo.)  An  instruction  concerning 
identification  of  cattie  purchased  under  an 
executory  contract,  "bat  where  anything  re- 
mains to  be  done  by  way  of  selectwg  out  or 
separating  the  property,  no  titte  wiU  past," 
held  misleading,  m  the  aMence  of  an  instnicti<m 


as  to  what  constituted  a  suffident  selection  and 
identification.— Adams  v.  Guiraud,  168  P.  580. 

(F)  Aotlona  for  Damaves. 

«=>384(3)  (Utah)  Where  evidence  showed  that 
horses  were  worth  at  least  $20  a  head  more 
than  contract  price,  seller  could  not  recover 
any  substantial  damages  for  failure  of  defend- 
ants to  receive  and  pay  for  horses  according  to 
contract— Lots  t.  St  Joseph  Stock  Xards  Co., 
169  P.  85L 

VIXL  REMEDIES  OF  BUTEIL 

(O)  AoUaaa  tor  VrMWh  of  CMitraett 

^=>406  (CaLApp.)  Where  buyers  demanded 
deliveiT  subsequent  to  time  delivery  was  due, 
and  seUers  notified  buyers  they  would  make  no 
further  delivery,  buyers'  cause  of  action  ac- 
crued, under  Civ.  Code,  ii  1438,  1440,  without 
previous  performance  or  offering  to  perform 
condition  of  payment— Donlon  T.  Meyer,  109 
P.  447. 

^=9411  (CaLApp.)  In  action  by  buyers  of 
goods  against  sellers  for  breach  of  contract,  if 
either  coDstmction  of  complaint  concerning  de- 
mand to  uphold  its  validi^  be  correct,  in  ab- 
sence of  special  demurrer,  it  must  be  held  com- 
plaint stated  cause  of  action  on  original  con- 
tract—Donlon  V.  Meyer,  169  P.  447. 
$=9418(2)  (Or.)  Measure  of  damages  for  breach 
of  contract  of  sale  is  difference  between  contract 
price  and  market  value  at  the  time  and  place 
of  delivery,  or  within  reasonable  length  of  time 
thereafter.— Stillwell  v.  UiU,  169  P.  1174. 

Rule  limiting  damages  for  nondelivery  of  hay 
to  the  difference  between  tiie  contract  and  mar- 
ket price  at  the  time  and  place  of  delivery  would 
not  De  affected  by  the  sellers'  further  failure, 
under  the  contract  to  furnish  a  feeding  place 
for  the  purchasers'  stock,  necessltatbig  Doyina 
hay  at  or  transporting  it  to  another  place.— Id. 
®=34I8(19)  (CaLApp.)  In  action  for  purchase 
price  of  machinery,  purchaser  could  not  claim 
damages  sustained  by  reason  of  nonuser  of  ca- 
pacity of  its  plant  as  a  whole  during  canning 
eeason,  due  to  defects  in  certain  machinery; 
such  damages  being  speculative  and  not  in  con- 
templation of  the  parties.— Burrell  v.  Southern 
Califomia  Canning  Co.,  168  P. 

IX.  COXTDITIOlfAL  SAXXS. 

^=>450  (Kan.)  Agreement  to  make  a  second 
teat  of  machine's  usefulness  after  first  test 
had  demonstrated  its  unStnesa  held  to  create 
new  contract  of  conditional  sale,  but  not  to 
revive  chattel  mortgage  covering  machine,  etc., 
which  bad  been  extinguished  by  failure  ol!  con- 
sideration under  first  contract.— Emerson-Bran- 
^^faam  Implement  Co.  v.  Willhite.  168  P. 

SATISFACTION. 

See  Payment;  Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 


See  Mandamus, 
tions^  ^»2L1; 
^sb64. 


*=»78 ;  Municipal 
Pleading,  «  ~ 


H.  PtTBLIO  SOHOOIA. 

(D)  DtMtrlet    PropeFtr*    Ooatraeta,  aad 
Llabllltiea. 

^981(2)  (Or.)  Under  bond  given  in  accordance 
with  statute  by  contractor  to  erect  building  for 
school  district  it  is  unnecessary  for  relator,  in 
district's  suit  for  its  benefit,  to  show  that  labor 
or  materials  were  snntlied  by  it  directly  to  the 
original  cmtractor  or  any  one.— School  Dist 
No.  46,  Multnomah  County,  v.  Hallock,  169  P. 
ISO. 

Contractor  to  erect  sdiool  building  for  school 
district,  by  secretly  writing  form  of  assignment 
on  his  duplicate  of  contract,  conld  not  give 
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rise  to  Dew  contract,  and  impose  new  contrac- 
tor upon  district,  and  make  It  and  officers  liable 
for  not  taking  new  bond.— Id. 

In  so  far  as  materialmen  and  laborers  were 
concerned,  asdgnment  of  contract  by  contrac- 
tor with  icliool  district  to  erect  Khool  building 
to  private  corporation  formed  by  bim  was  no 
more  than  sublettiDr  of  work.— Id. 
«=>8I  (2)  (Or.)  Provisions  of  L.  O.  L.  fi  6266, 
as  amended  by  Laws  1913,  p.  69,  held  to  be 
read  into  bond  of  one  contracting  with  scbool 
district  and  to  impose  liabflity  on  the  suret; 
for  unpaid  claims  of  materialmen.— Scbool  Diat. 
No.  30  of  Clatsop  ComtT  T.  Alameda  Const. 
Co   169  P  507 

'  Under  O.  L.  |  626d.  as  amended  by  Laws 
1913,  p.  59,  surety's  liability  on  bond  of  contrac- 
tor with  achool  district  to  laborers  or  material- 
men held  not  aCFected  by  changes  in  the  contract 
after  its  execution  end  delivery.— Id. 
-  ^86(2)  <OrO  In  view  of  L.  O.  L.  |  6266,  as 
amended  by  I^ws  1913,  p.  59,  as  to  bonds  of 
contractors  with  school  district,  contractor's 
denial  that  it  agreed  to  pay  any  one  except  the 
school  district  held  sham  and  to  leave  uncon- 
troverted  allegations  of  its  oblintioas  to  ma- 
terialmen.—Sciiool  Dist  Mo.  30  of  Clatsop  Coun- 
ty V.  Alameda  Const  Co.,  169  P.  507. 

Where  contractor's  surety  admitted  execu- 
tion ol  contract  and  bond  and  alleged  changes 
after  the  execution  of  the  contract,  evidence  of 
changes  before  such  execution,  but  after  bond 
was  executed,  held  inadmissible.— Id. 

(B)  District   Debt,  Seuarltlcs,  and  T«xk- 
tlon. 

«=>9i  (Kan.)  Oen.  St  1915,  |  9081,  relating  to 
elections  to  vote  on  scbool  bonds,  was  repealed 
by  I<aw8  1917,  c.  268,  relating  to  issuance  of 
bonds  by  boards  of  education  in  cities  of  the 
first  dan.— Board  of  Education  of  City  of 
Wichita  T.  Clapp,  109  P.  1162. 
€=»95(1)  (Kan.)  Fact  that  when  scbool  war- 
rant is  issued  there  are  no  funds  in  treasurer's 
hands  to  pay  it,  does  not  render  it  Void,  and 
when  it  is  presented,  it  is  duty  of  treasurer, 
under  Uen.  St.  1915,  S  11690,  to  indorse  it 
"Not  paid  for  want  of  funds,''  and  it  then  be- 
comes floating  debt,  under  section  8929. — Home 
estate  Bank  v.  School  Dist.  No.  17,  169  P.  202. 
^>95(8)  (Kan.)  Aadfoee  of  sefairal  warrant 
becomes  the  owner  of  whatever  claim  the  orig- 
inal holder  had  against  district  for  the  indebted- 
ness evideiMced  by  warrant— Home  State  Bank 
V.  School  Dtet  No.  17.  169  F.  202. 
^=a95(6)  (Kan.)  In  action  on  school  warrant 
iflsned  for  sum  in  excess  of  amount  due  creditor, 
but  which  is  otherwise  legally  isaued,  court 
may  properly  give  judgment  for  amount  actual- 
ly due. — Home  State  Bank  v.  School  Dist.  No. 
17,  169  P.  20a. 

«=397(4)  (Mont.)  Laws  1917,  c.  167,  authoriz- 
iog  bond  issues  for  county  bigb  schools,  heid 
invalid  as  to  provision  requiring  submission  of 
b<Rxl  issnca  to  voters  in  districts  outside  thsM 
maintaining  district  high  scboolH,  and  therefore 
election  on  bond  issues  was  properly  submitted 
to  all  voters  of  the  coooty,— H8milt4Hi  v.  Board 
of  County  Com'rs  of  Fergus  County,  ISB  P. 
729. 

«s>97(4)  (N.M.)  Municipal  school  district 
bonds  aHtherieed  at  a  speoal  election  called  and 

conducted  by  board  of  education,  instead  of  by 
city  council  and  mayor  as  provided  by  statute, 
are  invaJyUL— Barry  v.  Board  of  Kducation  oi 
City  of  Clovia,  169  P.  314. 

(N.M.)  Where  munit-ipal  school  dis- 
trict bonds  are  invalid  because  authorised  at 
an  election  conducted  by  board  of  education  i»- 
stead  of  city  council,  their  issuance  and  sale 
may  be  enjoined.— Barry  v.  Board  of  Education 
of  City  of  Clevis,  169  P.  814. 

«s>l40  (Mont.)  Laws  1913,  c.  76,  subc.  8,  t 
SOI,  as  to  automatic  re-election,  in  absence  of 
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notice  to  contrary,  of  teacher  after  eiectkm  for 
secood  consecutive  year,  helA  net  to  have  re- 
troactive effect  as  to  teacher  whose  second 
election  was  before  passage  of  act — Falligan 
V.  Scbool  Dist  No.  1  of  Bavalli  County,  im  P. 
803. 

SEIZURE. 

See  Intoxicating  liauors,  «=9251,  2G& 

SELECTION. 

See  Fraudulmt  Oonveyances,  'fs—^tS',, 

SELF-DEFENSE. 

See  HomieUe,  •a244. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  ^s271. 

SEPARATE  ESTATL 

See  Ilusband  and  Wif^  «s»lM. 

SEPARATION. 

See  Husband  and  Wife,  «=»279. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE 

See  Process,  «=»86i, 

SET-OFF  AND  COVNTERCLAHII. 

See  Justices  of  the  Peace,  «sb03. 

II.  SVBJSOT-SC&TTEB. 

«s»28(2)  (Idaho)  Where  no  breach  of  contract 
by  one  of  the  parties  thereto  is  shown,  there 
is  no  basis  for  counterclaim  for  damages  ac- 
cruing to  the  other  party  under  such  contract 
by  reason  of  being  compelled  to  complete  it — 
Thompson  v.  Cox,  169  P.  929. 
^»4I  (Or,)  Requirement  of  mutuality  of  de- 
mends  prevents  a  wife's  being  allowed  to  offset 
her  claim  for  damages  against  a  jodgmenC 
against  ber  husband  to  which  she  was  not  a  par- 
ty, even  though  the  judgment  creditor  is  innnl- 
vent  and  a  nonresident.— Barnes  v.  Esch,  169 
P.  512. 

^3>44(2)  (Or.)  Notwithstanding  rule  against 
set-eif  of  partnership  demands  and  d^ands  doe 
to  individual  partners,  where  all  the  partners 
agree  with  an  individual  that  a  set-off  be 
allowed,  the  stipulation  will  be  enforred.— 
Barnes  v.  Esch,  169  P.  612. 

SETTLEMENT. 

See  Account  Stated;  Evtdenc^  ^s»213;  Pay- 
ment; Release. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Damages,  ^=:»48. 

n.  COMPBNaATIOK. 

«c»65  (Cal.)  Woman  designated  under  Pen. 
Code,  S  1616,  as  added  by  Act  April  lo,  1911 
(St  1911,  p.  924),  to  have  charge  of  female 
prisoners,  held  to  be  paid  by  sheriff  out  of  his 
salary  pursuant  to  Pol.  Code,  S  4290. — Santa 
Barbara  County  v.  Jansseus,  169  P.  1025. 
«bd76  (Cal.)  Under  Pol.  Code,  4  4005b,  where 
sheriff's  assistant  was  paid  out  of  county  treas- 
ury, thou^  he  approved  the  claim,  Aeld,  that 
the  money  could  not  be  recovered  by  the  county 
from  the  sheriff.— Santa  Barbara  County  v. 
Janssens,  160  P.  1020. 
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«»II6  (CaLApp.)  Under  PoL  Code,  |  4196, 
aberiff  couM  not  show  oral  iaatrnctionB  to  re- 
lease attachment  on  realty  and  place  it  upon 
mosey  in  escrow  for  defendant  in  attachment, 
and  VBB  liable  to  plain tilf  in  attachment  for 
amoant  of  jndraiciit  Bot  satisfied  by  reason  ot 
such  releaae.— Robinson  t.  Baker,  169  P.  tOi. 
4=9138(2)  (Kan.)  In  action  against  constable 
for  a  fordble  and  malicfous  levy,  it  was  proper 
to  inquire  Into  his  financial  condition,  so  that 
the  floding  as  to  punitive  damages  uiKht  be 
intelliffently  made^r-JlowBHiid  v.  Seefdd,  iH/B  P. 
1167. 

^»  1 39(1)  (Kan.)  In  action  against  a  constable 
for  a  malicious  levy  allowance  of  actual  dam- 
ages held  properly  rased  on  pfaysieal  and  mental 
suffering,  and  not  alone  on  nervous  shock. — 
Townsend  v.  Seefeld,  108  P.  1167. 
C=»I39(4)  (Kan.)  Findings  following  plaintHTs 
evidence  Aeld  to  convict  defendant  constable  of 
«ueh  malicious  conduct  in  maldng  a  levy  as  to 
justify  the  imposition  of  smart  money.— Town- 
send  V.  Seefeld,  168  P.  1167. 
4=»I40  (Kan.)  In  action  against  constable  for 
malicioas  levy  instructions  following  claims  set 
forth  in  plendings,  etc.,  where  none  were  re- 

aueeted  by  deftmdant,'AeId  to  sufficiently  cover 
le  issues.— Townsend  v.  Seefeld,  168  P.  1157. 

IV.  UABIUTIEf  OK  OTFIOIAl 
BOMBS. 

1 69  (Wash.)  Where  eonatable,  who  was  also 
town  marshal,  made  an  arrest  outside  the  town, 
held,  that  it  would  be  preoumed,  in  an  action 
on  bis  bond,  that  be  assumed  to  act  as  the  offi- 
cer of  the  territorial  jurisdiction.— Oreeoius  v. 
Moon.  160  P.  876. 

SHIPPING. 

See  Account  Stated,  ^2. 

n.  TITLE. 

^s»2i  (CaL)  Part  owners  of  a  vessel  are  co- 
tenastB  and  partners  in  the  use  of  the  vessel, 
but  not  partners  in  the  ownership,  and  the  part- 
nership necesBartly  tcnnlnatea  when  the  vessel 
is  lost  or  sold.— Ferem  v.  Olson  &  Mahony,  169 
p.  rtSff. 

Where  a  partnersliip  in  the  use  of  a  vessel 
was  dissolved  by  the  sale  of  the  vessel  nnder 
libel,  one  part  owner  bad  the  right  prima  facie 
to  an  Bccoaottng. — Id. 

Where  a  vessel  owned  by  a  partnership  was 
libeled,  althongb  the  managing  owner  bad  pow- 
er to  make  a  general  average  loss  adjustment, 
such  adjustment  was  not  conclusive  and  did  not 
debar  equity  from  calling  for  completion  and 
settlement  within  the  court.— Id. 

Under  Civ.  Code,  H  2152-2154,  ai  to  adjust- 
mente  of  average  loss,  where  the  managing  own* 
er  after  libel  of  the  ship  failed  to  make  a  gen- 
eral average  loss  adjustment,  he  could  not  urge 
that  the  minority  owners  prematurely  sought 
aid  of  equity  because  he  delayed  In  making  such 
adjustment.— Id. 

After  a  vessel  is  libeled,  the  managing  owner 
is  without  authority  to  t^id  minority  owners  for 
subsequent  costs,  dlsbureements,  and  expenses. 
—Id. 

An  adjuster,  who  adjusted  the  Insurance  on  the 
freight  earnings  which  was  in  ito  nature  a  part- 
nership asset,  was  properly  allowed  a  cumpenoa- 
tfon  against  both  tne  managing  and  the  minority 
owners.— Id. 

SHOWS. 

S«e  Theaters  and  Shows. 

SIDEWALKS. 

See  Municipal  Corporatioas,  «3>761-S18. 


StONALS. 

See  Railroads,  «=33S0. 

SILENCE 

See  Estoppel,  «a»96. 

SPECIAL  DEPOSITS. 

See  Banks  and  Banldng,  4s>153. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  «=33^  724. 

SPECIFIC  PERFORMANCE. 

See  Action.  «s»45;  Pleading.  «s>193. 

n.  OCnremAGTB  aUFMUIBABLB. 

^=>28(2)  (CalApp.)  Where  under  an  unsigned 
memoranda  of  lease  defendants  went  into  pos- 
seosioD  and  made  improvements  under  promise 
or  the  execution  of  a  lease,  they  cannot  enforce 
specific  performance  where  the  memoranda  left 
for  future  settlement,  terms  and  payment  of 
rents,  leveling  of  land,  and  purchase  of  plaio- 
tiffs'  implements.— Durst  v.  Jolly,  169  P.  440. 
®=b43  (Or.)  Where  one  used  his  share  of  the 
water  for  a  year  and  built  a  pipe  line  and  ran 
the  water  acroos  def«idant's  utnd,  there  was 
sufficient  part  performance  to  take  out  of  the 
statute  of  frauds  a  parol  agreement  sought  to  be 
specifically  enforced  to  rebuild  a  flume  in  return 
for  one-fourth  of  the  water  right,  and  the  right 
to  run  the  water  across  defendant's  land.— Tuck- 
er V.  Kirkpatrick,  169  P.  117. 
«»65  (Colo.)  Where  defendant  autfaoriied  bro- 
ker to  sell  in  the  absence  of  specific  authoriza- 
tion in  writing,  poicbaser  to  whom  breJier 
agreed  In  writing  to  sell  was  not  entitled  to 
specific  performnQce,-^tarlc  v.  Sogers,  168  P. 
146. 

IV.  pmocEBDxiros  avd  bbubf. 

«» 114(2)  (Cal.)  Under  Civ.  Code.  {  3381.  com- 
plaint for  specific  performance  <s  contract  to 
convey  must  show  price  was  in  fair  proportion 
to  vflhie  of  land,  or  was  adequate  coasidera- 
tion  for  contract,  wbicti  was  just  and  reason- 
able.— I^n  v.  Knob  HUl  Improvement  Co.,  168 
P.  1008.        *  • 

«=>II4(4)  (Cal.)  Under  Code  Olv.  Proc.  §  457 
general  allegation  that  plaintiff,  purchaser  of 
realty,  seeking  specific  performance,  bad  per- 
formed all  conditions  of  contract,  was  sufficient 
all^ation  of  performance  of  condltionn  preced- 
«nt,  as  of  payment— Lynn  v.  Knob  llill  Im- 
provement Co.,  168  P.  1009. 
4=3>I2I(4)  (Or.)  In  suit  for  specific  i>erform- 
once  of  a  parol  agreemrat  for  a  division  of  wa- 
ter rights  and  p  nght  to  run  a  ditch  across  the 
dsfendant's  land,  a  preponderance  of  the  evi- 
dence held  to  support  finding  that  the  aereement 
was  made.— Tucker  v.  Kirkpatrick,  169  P.  117. 
«=9(2I(9)  (CaLAnp.)  Where  a  court  is  called 
upon  to  specifically  enforce  an  instrument,  it 
must  ascertain  the  terms  from  the  instrument 
itself,  and  a  pleading  cannot  construe  such  in- 
strument or  supply  deficiencies. — Durst  v.  Jolly, 
169  P.  449. 

«=»I26(2)  (Wash.)  Provision  of  decree  of  spe- 
cific performance  of  contract  for  lease  and  for 
sale  at  expiration  of  lease,  for  inserting  in 
lease  stipulation  as  to  sole,  heI4  warranted  by 
the  contract— State  v.  Mackintosh,  169  P.  831. 
^=3l3l  (Or.)  In  a  suit  for  specific  performance 
of  an  agreement  by  defendant  to  give  plaintiff 
and  another  one-half  of  a  water  right,  where 
plaintiff  only  claimed  ooe-4ourt^,  it  was  error 
to  decree  the  one-half  to  plaintiff  until  the  oth- 
er, not  a  party,  should  pay  plaintiff  amount  of 
a  lien  he  btAa  <m  hU  share.*^uckcr  v.  Kirk- 
patrick. 169  P.  117. 
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SPLITTING  CAUSES  OF  ACTION. 

8m  Action,  «s»63. 

STATEMENT. 

See  jQ8ticfl«  of  the  Peace,  ^IQi, 

STATES. 

166,  184. 

XI.  OOVEBlflCEirT  AMD  OFFIOEM. 

«s»53  (Idaho)  No  authority  exists  for  oii« 
branch  of  the  Legislature,  acting  independent- 
ly of  the  other,  to  bind  the  state  for  the  com- 
penaation  of  employ^  for  work  to  be  perform- 
ed after  adjournment— Griffith  Tan  Deuaen, 
169  P.  929. 

xtl  pkopebtt,  oontraots.  axd 
uabujties. 

^•108  (Or.)  It  was  right  of  surety  of  contrac ' 
tor  to  tnatall  plumbing  for  state  to  fulfill  con- 
tract on  principal's  default.— Derby  t.  United 
States  FideUty  &  Guaranty  Co.,  169  P.  600. 

When  surety  of  contractor  with  state  to  in- 
atnll  plumbing  had  finished  work  on  contractor'a 
default  and  applied  to  Secretary  of  State  for 
settlement,  he  had  right  to  inquire  whether 
surety  bad  finished  work  and  complied  with 
bonds  and  paid  persona  supplying  labor  and  ma- 
terials.—Id. 

OUUII*  AOAXHST  STATE. 

«s>l6g  (Or.)  When  extractor  with  atate  to 
fostall  plumbmg  abandoned  work  and  surety  per- 
formed, surety  was  entitled  to  settle  accounts 
and  liability  under  contracts  and  bonds  with 
state  through  constitutional  auditor.  Secretary 
cjf  State,  pursuant  to  Laws  1913,  p.  007.— Derin- 
V.  United  States  Fidelity  &  Guaranty  Co.,  169 
P.  500. 

<S=>I82  (Or.)  Deduon  of  state's  auditing  offi- 
cer aa  to  correctness  of  claim  of  inrety  for 
contractor  with  state  which  baa  performed  on 

contractor's  default  is  only  prima  facie  correct, 
and  may  be  disputed;  but  it  is  not  enoug:b  to 
cast  doubts  on  oral  testimony  by  mere  crosa- 
examlnation.— Derby  t.  United  States  Fidehty  A 
Guaranty  Co.,  169  P.  60a 

▼I.  AOnOMS. 

^19r(2)  (N.M.)  Ejectment  agninrt  board  of 
tnistePB  of  New  Mexico  Reform  School,  creat- 
ed by  Code  1915,  i  5109.  and  appointed  by  Gov- 
ernor, and  made  a  corporate  body,  with  right 
to  be  aued  aa  such,  was  not  "suit  against  the 
state."— Locke  Board  (rf  Trustees  of  New 
Mexico  Reform  School.  169  P.  804. 

«2=920l  (Or.)  The  doctrine  of  laches  is  appli' 
cable  to  state.— State  t.  Hyde,  109  P.  757. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  <A 

STATUTE  OF  LIMITATIONS. 

See  I4mitattoik  of  Actions. 

STATUTES. 

For  statutes  rdating  to  particular  subjects,  see 
the  various  specific  topics; 

X.  ENAOTBCBNT,  REQfTIBITBS,  AHD 
VAUDITT  IN  aEKERAI.. 

•963  (Kan.)  Wbera  case  was  appealed  from 
dty  to  district  eonr^  wim  both  partiw  filed 


amended  pleadinn  and  where  iodgBeat  ma  ten- 
dered for  plaintiff,  district  coart  having  jurisdic- 
tion of  partiea  and  subject-matter,  it  waa  too 
late  to  question  ita  juriadictlon  of  appeal  or 
to  permit  amendments  to  pleadings,  though  act 
creating  city  court  waa  unconstitutloaal^Neal 
V.  Kent,  169  P.  1152. 

^64(6)  (CaLApp.)  Section  6  of  the  aUte- 
ment  act,  providing  for  punishment  by  contempt, 
is  not  a  necessary  or  an  inseparable  part  oC  the 
act,  and  may  be  entirely  albmnated,  and  the  re- 
mainder of  act  treated  as  valid.- People  v.  Cosa 
Co.,  169  P.  454. 

*»64(8)  (Mont)  Laws  1917,  c  167,  as  to 
issuance  and  payment  of  bonds  for  county 
high  schools,  is  in?aUd  only  as  to  prorision 
permittug  only  voters  in  ustricts  of  county 
not  within  district  m^ntaining  district  high 
school  to  vote  on  bond  issues,  and  the  remain- 
ing portions  are  valid.— Hamilton  r.  Board  of 
Oountr  Com'rs  of  Fergus  Conntji  169  P.  729. 

II.  OEHERAX.  AW  SPECIAI.  0&  XO- 
OAX.  IJiWS. 

^76(1)  (CaLApp.)  Legislature  may  determine 
whether  a  general  law  can  be  made  applicable 
to  any  given  case,  and  make  different  laws  for 
different  classes  of  persona,  which  determination 
may  not  be  interfered  with  by  the  courts,  un- 
less the  clasalfication  is  palpably  arbitrary. — 
People  V.  Caaa  Co..  109  P.  454. 
«=»77C1)  (Cal.App.)  The  abatement  act  is  not 
objectionable  ae  special  logislation,  as  such 
clasaificatiou  is  justifiable,  and  in  furtherance 
of  the  public  poHcy  of  the  state  to  soppresa 
houses  of  prosatntion.— People  v.  Casa  Co..  16f» 
P.  454. 

VI.  COlfSTBUOTION  AXI>  OPEBA- 
TIOM. 

(A)  Geacval  Rnlea  of  Con«tr«c4l«M. 

«=»18l(l)  (Or.)  L^slative  intent  is  contPnlling 
in  interpretation  of  a  statute^— Byers  v.  Wa-wa- 
ne.  169  P.  121. 

^181(1)  (Or.)  A  statute  Is  to  be  interpret- 
ed in  accordance  with  the  legislative  intent- 
State  V.  Hyde,  189  P.  757. 

«=>I88  (CaKApp.)  The  words  of  a  statute  must 
be  interpreted  according  to  their  common  accep- 
tation, and  if  they  have  a  technical  aa  well  as 
a  -popular  meaning  must  be  given  their  popular 
signification.— Perrin  v.  MUler,  169  P. 

€=>I94  (Or.)  Geueral  words  will  be  restrict- 
ed in  their  application,  when  the  effect  of  n 
different  interpretation  would  be  to  apply  them 
to  a  subject  foreign  to  that  on  wldcb  the  Ijfv- 
islature  was  acting.— State  v.  Hyde,  169  P.  787. 
®=»20S  (Or.)  Language  found  in  a  statute  is 
to  be  interpreted  in  the  light  of  the  aubject- 
mntter  of  the  statute.— Stute  v.  Hyde,  1«9  P. 
757. 

«s»225  (OkU  Where  two  aUtutes  cover  tlie 
same  matter,  and  one  part  of  them  is  susceptiblf 
of  two  cuustructions,  and  language  of  anotlier 
part  is  clear  and  ia  couHistcnt  with  one  of  such 
conijtructioua  and  opposed  to  the  other,  the 
omstruction  harmonizing  all  sections  must  be 
^^^ed.— Town  ot  Comanche  v.  Ferguson,  169 

«=>226  (Or.)  Where  statute  of  one  atate  or  ju- 
risdiction is  subsequently  enacted  by  Legida- 
ture  of  another  state  or  jurisdicticUt  it  wul  be 
assumed  that  constmctiou  placed  on  such  stat- 
ote  by  courts  of  jurisdiction  from  wbuioe  it 
waa  taken  was  also  adopted.— Columbia  Bock  A 
Sand  Co.  v.  Hibemia  Sav.  Bank,  169  P.  68. 

«=»226  (Or.)  Whenever  statute  of  other  state 
is  adopted  in  Oregon,  construction  placed  oii 
act  by  court  of  last  resort  of  other  state,  made 
prior  to  enactment  of  statute  in  Oregon,  con- 
trols interpretation,  and  dedwpns  of  m  fednral 
courts  are  guides  in  interprAati<m  <rf  Oregon 
statute  copied  fran  uet  ut  Oonfnss.— gdiooi 
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ViBt.  No,  45,  Multnomah  GoaDty,  t.  Hallock, 
160  P.  130. 

'&=>228  (Or.)  The  term  "enacting  clause,"  in 
relntion  to  ezceptione  and  proyisog  in  statutes 
aod  ordinanceB,  defined.— City  of  Astoria  t. 
Malone,  IttO  P.  74D. 


(D)  Retroactive  Openttloa. 

«S9263  (Cal.)  SUtutes  shall  be  given  a  pro- 
spective effect  and  not  a  retro^ective  effect, 
unless  the  latter  effect  is  made  compulsory  by 
the  laoguage  of  the  act— O'Dea  v.  Cook,  168 
P.  366. 


VHITED  STATES. 

CONSTITUTION. 
Amend.  14.  .62, 464, 1040, 1144 

STATUTES  AT  LARGE. 

18«4,  July  2,  ch.  217.  13 

Stat.  367   851 

1S77.  March  3,  eh.  107,  19 

Stat.  377  1037 

1885,  March  3,  ch.  31U,  23 

Stat.  340   121 

1895,  Feb.  26,  ch.  131,  28 

Stat  683    731 

1805,  Feb.  26.  ch.  181,  S  3, 

28  Stat  684   731 

18»7,  June  4,  ch.  2,  30 

Stat  36   757 

1901,  March  1,  ch.  676,  31 
Stat  861   652 

1902,  June  30,  ch.  1323,  | 

6,  32  Stat  601   652 

1906,  June  16,  ch.  3335,  §§ 

13,  21,  34  Stat  2(i7  652 

1907,  March  1,  ch.  2285,  34 
Stat  1015.  483 

1008,  March  28,  ch.  112,  f 
2,  3S  Stat  52   48 

1908,  April  22,  ch.  140,  36 
Stat  65   86 

1908,  May  27,  ch.  199,  35 
Stat  312  646 

1908,  May  27,  ch.  190.  i  ft. 
SS^Stat  816  652 

REVISKD  STATUTES, 
f  2477   148 

COMPILED  STATUTES  1916. 

467M-467a  1037 

4882   48 

4910  148 

'8  8057-8665    88 

4  9759  1092 

I  0762.   88 

TREATIES. 

With  Walla  Wnlla  Indians, 
March  8,  1859,  12  Stat. 

046  m 


ABIZOKA. 

REVISED  STATUTES  1013. 

Civil  Code. 

Pars.  2929.  2932,  2010, 
2041,  2943,  2955,  2958, 
2950.  2979,  2982-2986, 
3003,  3004,  3060    686 

OAUFORinA. 

CONSTITUTION. 

Art.  1,  8  H  388 

Art  4,  I  31   3m 

Art  6,  {  41/2  402,  922 

Art  6,  I  11  355 

Art  6,  I  10  680 

Art  6,  S  20   454 

Art.  11,  I  0  1026 

Art.  11,  H  12,  13,  10   82 


STATUTES  CONSTRUED. 

Art.  12,  I  14   702 

Art.  32,  f  23  68,  62 


CIVIL  CODB. 

ISa  253 

158.   67 

172   436 

172.    Amended  by  Laws 

1891,  p.  425....   360 

313,  322    401 

324   670 

331  et  spq   717 

I  377,  378    702 

806  1035 

852,  853,  1039   37T 

1275,  1307,  1310   233 

1334   672 

1386,  BubsGc.  8  672 

1439,  1440    447 

1500   910 

1624,  subsecs.  2,  6  417 

i  1035-1037, 1640. 1641.. 1007 

"  1642   379 

1613  1007 

1647  379,  1007 

1654  1007 

1691,  subsec.  2  363 

1698.   447 

1  2152-2154    386 

2511  1043 

2792,  2809   242 

2819,  2886,  2840,  2844  25U 

2897  1038 

2988.   67 

$  3061,  3052  1033 

I  3306,  3391  1009 

3628.  1052 

CCDS  OF  CIVIL  PROCB- 
DURE. 

10.  424 

112,  subsec.  3  355 

i  1^135   424 

338,  subsec  1  239 

330,  subsec.  1  2S» 

340,  aubsec.  3  243,  411 

369   464 

377   243 

;  396   44S,  1003 

397  443 
430,*Vu'bVec*6.V.V.417*,'l009 

456   225 

457  1000 

473.  78,  365 

638    238 

542,  subsecs.  4,  6  670 

544   670 

540.   396 

583   356,  426,  721 

§  632,  633    438 

657   705 

657,  subsec  2  705 

650.   678 

689    306,  453 

938   364 

9538  8.^0,  370,  710 

953b  350,  379 

953c.. 356, 379, 395,390,  307 

956   710 

957   096 

963   710 

1014.  369 

1036   258,  667 

„  10S7   667 

I  1064   258 


(  1056  MT 

§  ]0(j8  458 

I  1161.  subsec.  2  440 

ii  1184*   250 

8  1187.  678 

S  12:i8   50 

I  KiC.l   70 

SS  1850-1852   013 

§  ISBB  243,  913 

I  1856  1007 

I  1S70   913 

ISTU,  subsec.  9  1017 

1,^.^0,  aubsec.  3  67,  913 

1881,  aobsec.  1   67 

1908-1912   436 

1968,  subsec.  11  896 

20^..  402 


S  72. 


PENAL  CODE. 


918 
41U 

I   4r.9..  710 

(S7,  872   6i)2 

a  w:j  694,  719 

i  iitirj  431 

fi  1119.  1127   857 

^  1269,  1287   692 

1324   420 

ig  1420,1427....   697 

>1508.  subsec  4  1025 

§  1509,  1616  1025 

§  1G16   added   bj  T^aws 
1911,  p.  924  1026 

POIvITICAL  CODE. 

§S  1072,  1127   012 

§  11.17,  subsec  21  027 

g  ijis.ie  026 

i  Amended  by  Laws 

1915,  p.  568    926 

§  3628   372 

g  3628,  SQbsec  6  S72 

S  3847.  372 

I  3650  1019 

f  3650,  subsec  15  372 

Sg  3051,  3807  1010 

1  4005b  1025 

i  4157,  subsec.  6  1025 

§  4163  1026 

I  4166   604 

i  4246.  subsec.  2.  Amend- 
ed by  Laws  1909.  p.  462  1026 

I  4290  1025 

I  4460   412 

CITY  CHARTERS. 

San  Francisco,  art.  6,  ch. 
■^.  §  33.   Laws  1911,  p. 

li/Jl   223 

San  FrancisGO,  art  8,  ch. 
10  366 

LAWa 

1S71-72,  p.  533  704 

IXH,  p.  425    360 

mo:!.  t>.  380,  8  37    385 

111".-.,  p.  341   392 

l;ini>.  p.  1G7  380 

VMM).  DP,  171,  174,  a  6,  10  380 

V.»i:k  p.  462  1025 

V.HKK  p.  908,  8  1  927 

lin  1.  p.  590,  K  1,  4,  6. .  .1052 

ion.  n.  590.  HIS.  16  411 

1         u,  79fi  660,  682 

1         >.  B24  1025 
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1911,  p.  1290,  Amended 
by  Laws  1911  (Ex.  HesB.) 

■p.  92   82 

1911,  p.  1320  917 

1911,  p.  IttBl,  art.  6.  ch. 

2.  J  &  225 

1911  (Kx.  Sess.)  p.  18....  59 

1911  lEx.  Sess.)  p.  U2   82 

1913,  p.  20   454 

1913,  p.  21,  8  6   454 

1913,  p.  279   260 

1913,  p.  279,  §  19.  Amend- 
ed   by   Lawa   1915,  p. 

1087,  I  7  353 

1913,  p.  279.  S  32b.  Amend- 
ed  by   L&WK   1915,  p. 

1093  1001 

1913,  p.  287,  &  16b,  subaec. 
2.     Amended  by  Laws 

1915,  B.  1085,  S  5  663 

1913.  p.  287.  S  16c.  Amend- 
ed  by  Laws  1915.  p. 

1085..  :...1001 

1»13,  p.  289,  I  17, 

lOl's/p-'mi  so!  *  Amend- 
ed by  Laws  1915.  p.  1089  lOOl 

1913,  p.  291,  8  22   281 

1913,  p.  292,  »  2Bd  003 

1913,  p.  313,  8  <78.  Amead- 
ed  by  Laws  1M5,  p.  1102, 

i  38   261 

1913,  p.  375,  %  3.  Amend- 
ed by  Laws  1913,  p.  •^SO, 
4  2  385 
1&13,  p.*  430.'  8 '  2  !!.*!.'!.'! !  38.1 

3913,  p.  057  59,  62 

1913,  p.  657,  8  Id   02 

1913,  p.  0r»8,  8  2   0:2 

1913,  p.  7U2  1050 

1913,  p.  1066    392 

1913,  p.  1007,  S  10  1050 

1916,  p.  201.   678 

1915,  p.  209   675 

1915,  p.  568  925 

1915,  p.  575.  88  4,  7,  21. . .  410 

1915,  p.  1085  1001 

1&15,  p.  1085,  8  5  063 

1015,  p.  1087,  17   353 

1916,  p,  1093  1001 

1915.  p.  1102,  828  201 

1915,  p.  1225.  SI  4d,  0...1051 

1915,  p.  1502  1028 

1B15,  p.  1502,  I  2  1028 

1917  p.  239...  1028 


0OI.OBADO. 

CONSTITUTION. 

Art.  20,  8  1   13S 

Art.  21.  8  1  155 

MILLS'  ANNOTATED  STAT- 
UTES 1J112. 
8  1780   152 

HEVISED  STATUTES  1908. 

f  1538   133 

§  1658   152 

I  2528   133 

S  5S34   148 

8  7140   578 

CITY  CHARTERS. 
Denver.  8  102  188 

LAWS. 

1911,  p.  400  1181 

1915,  p.  522,  8  8   135 

REVISED  CODES. 

8  2815.  Amended  by  Itava 
Ifill,  cb.  223   179 


8  2822.   Amended  by  Laws 

1M.1,  ch.  188  298 

8  3616    938 

§  3886  295 

8  4I34W,  Bubaec.  1   174 

f  4674    290 

8  4695.  Amended  by  Laws 
1911,  ch.  194,  S  4   290 

il4^,  4&M  290 
5958,  aubsec.  4  982 
7942;  176 
8042.  Amended  by  LawB 

1915,  ch.  160  176 

8  8043   176 

LAWS. 

1909,  p.  17, 1  25   172 

1911,  ch.  188    298 

1911,  ch.  194,  §  4  290 

1911.  ch.  223   179 

1913,  ch.  27,  8  6   175 

1*13,  ch.  58,  %  92.  Amend- 
ed by  Laws  3915,  ch.  18  935 

1913,  ch,  58.  8  90  935 

1915,  ch.  18  935 

1916^  ch.  IBO  176 

KAirSAS. 

CODB   OF   CIVIL  PROCE- 
DURE. 

8  37..   190 

i  53  1144 

88  110,  129  1153 

8|  300,  306   222 

lam   191 

I  474  1134 

8  508  1159 

GENERAL  STATUTES  1916. 

8  722   211 

1 1413  1140 

&  li«20,  2957   ISA 

r3822.!   563 

8  4Ki78  1149 

8  4889  1161 

I  5.^^32   187 

I  5896  et  Beq  Ii:t6 

f  5962   liOl 

8  6943  1144 

88  7002,  7021  11.T3 

si  7200,  72U8  222 

8  7254   191 

S  7378  1134 

74T0  1159 

7732   190 

8  S329,  S347,  S35S,  8^1  205 

8029    202 

9081  1162 

110T4  1161 

11G©9  202 

LAWS. 

1911,  ch.  218  1136,  1150 

1917,  eh.  208  1162 

1917,  ch.  308  1154 

1917,  ch.  308,  8  15  1154 

MOlfTANA. 


CONSTITUTION. 


Art  12,  81... 
Art  12,  I  3.. 
Art  12,  I  7. . 
Art  12,  I  11. 
Art  12,  8  10. 
Art.  12,  8  IT. 


.53, 


REVISED  CODES. 

U  2408,  2501,  2741  

0242  , 

i  442a  

H  5466.  5402  

8  6422  

i  6746  


463 

63 
403 
729 
463 
463 


53 


ft  7341-7344,  7340,  734».  .  44 

7887,  subsec.  3   2S2 

>79e2,  subsec.  15   286 

8024   42 

8028,  subsec.  3   42 

8031   42 

8304    37 

9006  1180 

I  9151,  9208   42 

0282    46 

9353   42 

LAWS. 

1891,  p.  83,  88  20,  27,  29. .  463 

1911,  ch.  1,  88  8.  9   42 

1913,  cb.  76,  subch.  8,  | 

soi   ?.   80S 

1913,  ch.  89   801 

1915,  ch.  135   49 

1915.  ch.  142   801 

1915,  ch.  149   49 

1915,  ch.  149,  8  2   69 

1M7,  eh.  25  1180 

191^  ch.  167   729 

HKVABA. 

REVISED  LAWS. 

fi  6226   737 

8  6273,  subsec.  2   25 

LAWS. 

1»1S,  ch.  142,  n  11.  13. . .  25 

Haw  MEXICO. 

CODE  1916. 

8  118   303 

f  1543   4T5 

18  3222,  3223    476 

11  3347.  33.12    473 

H  3764,  87«B   471 

4156   300 

4230   473 

44T1   301 

6100   304 

\i  6780-6743   300 

LAM'S. 

1899.  ch.  22.  SS  23,  25... 
1917,  ch.  2:{. 
1917,  ch.  !i3, 
1917,  ch.  43, 


312 
306 
306 
476 


OKUkHOKA. 

CONSTITUTION. 

Art.  2,  8  17  656 

Art  9,  >  39   17 

Art  10,  8  26  1101 

Art  12,  8  2  1077 

Art  17,  8  2  :  1101 


Art  20,  )  2  483.  6S2 

Art  25,  lis. 


.1101 


REVISED  LAWS  1910. 

18  153,  154  1067 

'270.  M2 

433  1075 

895    875 

926   633 

1005    901 

2104  1125 

2260   8TO 

2851   8TS 

3197  UOl 

3617  loee 

3819  896 

4051  626 


286  18  4401^-4411  IMS 


463 
736 
727 


4740,  subsec.  4   878 

4TSS.   906 

4760   47» 

4993   OlS 
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INDEX-DIQEST 


I  5017  1064,  lOM 

§  5238.   Amended  by  Laws 

1917,  ch.  219,  {  1  888 

S  9246  482 

H  5281.  &2S2  891 

I  5881   657 

I  0005  1111 

i  7324  1083 

LAWS. 

1907-<)8,  ch.  10  639 

1909,  ch.  4  1115 

1910,  ch.  73,  i  2.  Amend- 
ed b7  liAws  1910-11,  cb. 
120,  I  1  1074 

1910-11,  ch.  18  1070 

1910-11,  ch.  120,  I  1  1074 

1910-11,  ch.  130    893 

1013,  ch.  240,  art.  1,  I  7.  .1071 

1913.  ch.  246  1087 

1913,  ch.  246,  art  2,  |  1..1087 

1915,  ch.  31.  J  1  1071 

1917,  ch.  219  489 

1917,  cb.  219v  i  1  488,  888 

1917,  ch.  226  1071 


OBBOON. 

CONSTITUTION. 
Art  7,  I  3  1174 

LORD'S  OREGON  LAWS. 

i41  330 
85   102 
88   751 
172    507 

I  207    347 

I  233   520 

§  233,  subseo.  4  512 

5  234   526 

I  295  et  aeq   520 

«  308   520 

I  600.   Amended  by  Xaws 
1913,  p.  617  128 

1569   788 
570   007,  788 
581   7SS 
669  ,   108 
1020.   Amended  by  Laws 

1911.  i>.  128   128 

«  1074,  10S3   010 

I  2443  et  aeq   512 

I  2482    749 

§8  3276,  3284  649 

S  3613.   Amended  by  Lawa 

1913,  p.  329    790 

i  4569b.  Amended  by  Laws 

1915,  p.  432   88 

I  4583d.  Amended  by  Laws 

1911,  p.  242    88 

I  6030.   528 


H  6069-6072.  Amended  by 
Laws  1913,  p.  537   791 

S  6366.  Amended  by  Laws 
1913.  p.  Oe  607 

I  7401   347 

1  7498   129 

CITY  CHARTERS. 

Eugene,  i  48.  subsec.  36. 

Sp.  Laws  1905.  p.  254. .  649 
Portland,  ch.  4,  tf  62,  98, 

100,  101,  106.  114   785 

Portland,  $  397    90 

Portland.  S  400  90,  604 

Portland,  U  401.  407,  412  504 

Vale,  H  197.  200   95 

SPECIAL  LAWS. 

1996,  p.  254,  i  48,  subsec. 
ZQi  649 

LAWS. 

1899,  p.  104.  S  27    757 

1901,  p.  304    757 

1911,  p.  126   128 

1011,  p.  242   88 

1913,  p.  59   007 

1913,  p.  320    790 

1913,  p.  537   791 

1913,  p.  607    000 

1913,  p.  617   128 

1913,  p.  732    781 

1915,  p.  166.  IS  32,  33. . . .  749 

1015,  p.  432  ;   88 

1915,  p.  617   781 

1917,  p.  514  785 


UTAH. 

CONSTITUTION. 

Art.  13,  IS  2-4   941 

COMPILED  LAWS  1907. 

S  '^0  .  943 

u~2m,  2is////.'.'/,'.'.['.'.',  163 

::2-i   1«8 

O.Sii\lU,  subsec.  2   946 

G.SG.\11   946 

liSS.  subs<?o.  2   1)48 

11  111   267 

}  ]241x2,  1241x8   158 

2421,  BubMc.  16   941 

S  JnM.  2806,  2545    941 

■JSSS   054 

  945 

I  :iii:;x   170 

I  :;i;>7   166 

I  ;;i:sr,   945 

1  32a6   951 

I  SOW   264 


WASHZNeroir. 

CONSTITUTION. 
Art  1.  1 16  991 

REMINGTON  &  BALUN- 
OER'S  CODE. 

j  285   847 

8  1693."ite'pVftled*bV  Laws 

1917,  ch.  156,  8  223  807 

81  2057,  2059,  2065    318 

I  8746    826 

REMINGTON'S  CODE  1915. 

591 
973 
833 
Slit 
327 
24 
S5r> 
838 
807 
855 
807 
816 
855 

8:j;i 

24 
977 
979 
323 
862 


202  

243  

8  296  

I  406,  409  

1464,466  

573  

777  

{  1159-1  

8  1395  

I  1413  

rl449,  16:«,  1633,  1693 
1696  

1722  

,  1752  

8  1888,  1889  

2601  

3601—1  et  Ben  

I  4220-1  to  4226^1... 

8  5289    858, 

H  5879-7,  5879-S,  5S79— 

18.  5879—10  

0262—1  to  6262—33... 

6828  

7671—20  

8327  

if  8457.  8464  

i  8747,  8ubt<i<c.  1  


824 
320 
994 
322 
855 
845 
831 


liAWS. 

1903,  p.  216   979 

1913,  p.  32tt   979 

1913,  p.  344,  S26    979 

1913.  p.  611   323 

1015,  p.  4,  8  7   845 

1917,  pp.  704,  707,  |t  215 

222,  223   807 

WTOlflMO. 

CONSTITUTION. 

Art  1,  I  33   1 

COMPILED  STATUTES  1910. 

.3358,  3847-3840,  3834 . .  1 

3932,  3933    336 

4330,  4374   3 


See  Larceny. 


STEALING. 

STIPULATIONS. 


«=»I4(1)  (Cal.App.)  Failure  to  comply  with  a 
corporate  by-laTV  requiring  "not  len  uan  one 
day^8  notice**  of  special  directors*  meetings  was 
not  shown  by  Btiputatton  that  notice  was  mail- 
ed at  Pasadena,  addressed  to  director  in  Los 
Angeles,  "at  least  one  day  before"  th*>  nic#t- 
ing.— La  Habra  Oil  Co.  t.  Francis,  169  P.  401. 
«=3l4(12)  (Cal.)  Where  it  was  stipulated  that 
a  decree  as  to  inheritance  tax  should  bear  7  per 
cent,  interest  if  affirmed,  such  an  award  of 
interest  was  required  where  the  decree  was  mod- 
ified and  affirmed.— In  re  Felton's  Estate,  160  P. 
662. 

^14(12)  (CalJkpp.)  Judgment  creditor  held 
not  to  have  loat  ngnt  to  mare  in  avails  ot  an- 


other judgment  according  to  stipulation,  -by 
failure  to  docket  bis  judgment— Conies  v.  Hard- 
ing. 169  P.  256. 

^=>2l  (Wyo.)  Evidence  held  to  Rhow  that  stip- 
ulations admitting  service  of  process,  waiving 
objections,  and  admitting  certain  facts,  were 
signed  by  one  of  the  defendanta  and  not  forged. 
—Walter  t.  Kressman,  160  P.  3. 

STOCK. 

See  Building  and  Loan  Associations,  4s>14', 
Corporatlcms,  «3»76-13a 

STOCKHOLDERS. 

See  Con)oration0,  «s>lTO-24S. 
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STREET  RAILROADS. 

See  Carrlenj,  4s»295. 

n.  VEOVtAATtOV  AKD  OPBHATIOir. 

4=385(1)  (Cal.)  As  between  street  cars  and 
other  vehiclefl  or  persona  on  public  streets, 
neither  party  has  superior  right,  and  neither  is 
bound  to  exercise  bi|Hi«r  degree  of  care, — Tower 

Humboldt  Transit  Co..  189  P.  227. 
«=>93(^  (Cal.)  Where  plaintiff  fainted  on 
street  railw^^B  track,  so  that  she  waa  run  over, 
railway  was  not  liable  unlefis  failure  to  avoid 
Btrikinff  her  was  due  to  want  of  care  on  part 
of  railway  or  servants. — Tower  t.  Humboldt 
Transit  Co.,  160  P.  227. 

^=999(7)  (Utah)  One  who  specalates  on  the 
question  of  time  of  getting  across  a  street  car 
track  with  an  automobile  in  front  of  a  street 
car  cannot  recover  damages  occasioned  by  a 
collision.— Goan  v.  Ogden,  U  &  I.  By.  Co..  169 
P.  049. 

^=>II2(2)  (Gal.)  Doctrine  of  res  ipsa  loquitur 
has  no  application  to  case  of  collision  between 
trtreet  car  and  pedestrian.  Presumption  of  neg- 
Iig(>nce  arises  only  where  occurrence  ordinarily 
does  not  happen  without  negligence. — ^Tower  T. 
Humboldt  Transit  Co.,  169  P.  227. 
$=»il3(l)  (Cal.)  Where  street  railway  con- 
tended plfliot^  attempted  to  bring  injuries  on 
herself,  the  court  sbonld  have  been  liberal  in 
allowing  proof  of  her  conduct  following  depart- 
ure from  home  on  day  of  accident. — Tower  t. 
Humboldt  Transit  Co.,  169  P.  227. 
4=>li3(3)  (Cal.)  In  action  for  Injuries  when 
street  car  struck  surrey  in  which  plaintiff  was 
riding,  testimony  of  those  who  operated  the 
brakes  showing  the  condition  of  the  brakes  be- 
fore and  after  the  accident  was  admis^ble^ — 
(jrossetti  T.  Sweasey,  169  P.  687. 
^114(5)  {Cal.)  Ih'idence  held  to  sustain  Snd- 
ing  of  negligence  of  motorman  in  cbaige  of  car 
which  struck  surrpy,  injuring  plaintiff. — Gi*osset- 
ti  T.  Sweasey,  169  P.  687. 
^3(14(14}  (Utah)  Evidence  held  to  support  a 
finding  that  an  automobile  driver  could  have 
stopped  in  time  to  have  avoided  being  run  into 
by  defendant's  street  car.— Ooan  r.  Ogden,  !<. 
ft  L  By.  Co.,  169  P.  049. 
4ss»il8(l)  (Cal.)  In  action  for  injuries  to  girl 
on  street  railway's  tracks,  instruction  held 
erroneous  as  so  framed  that  jury  must  have 
understood  plaintiff  was  not  bound  to  prove 
negligence  of  street  railway. — Towor  t.  Hnm- 
boldt  Transit  Co..  169  P.  227. 
«=>ir9  (Utah)  A  finding  by  the  court  that  at 
the  time  of  discovery  of  ptaiutiff  on  the  track 
defendant^!  mtitonnaa  du  not  have  time  to 
atop,  al^oo^  he  did  his  utmost,  sufficiently 
showed  that  the  court  considered  tiie  last  clear 
chance  rulp.— Goan  v.  Ogden,  L.  &  L  By.  Co.. 
169  P.  949. 

STREETS. 

See  Municipal  Corporations,  <3=>657-706. 

STRIKES. 

See  Constitational  Law,  ^83; 

*=»iia 

SUBLETTING. 

Sea  Landlord  and  Tenant,  «s»200. 


Injunction, 


SUBMISSION. 

See  Sdiools  and  School  District^  «s»97. 

SUBROGATION. 

43o7(l)  (Or.)  On  account  of  right  of  surety  of 
contractor  with  state  to  install  plumbing  to  per- 
form on  contractor's  default,  when  it  did  so  it 
was  entitled  to  benefits  to  contractor  under 
contract,  and  to  be  subrogated  to  all  rights  of 
state  nvMtinc  reeem  percentagw,  all  to  ax- 


elnslon  of  genenl  ereditor^Derlv  t.  United 
States  Fidelity  &  Goaranty  Co.,  Iw  P.  SOa 
«=»23(1)  (Or.)  There  was  no  privity  of  contract 
between  bank  lending  money  to  contractor  with 
state  to  install  plumbing  and  state  as  there 
was  between  contractor's  luretr  and  stated- 
Derby  v.  United  States  FideUty  &  Ouanuitr 
Co.,  169  P.  000. 

«=»23(6)  (Okl.)  Money  paid  by  third  person 
to  grantor  at  grantee's  request  la  generally 
conaidered  purchase  money  as  against  gran- 
tee's homestead  right,  ana  the  payment  mti- 
tles  third  party  to  sabrogatlon  to  jmiiitoT** 
rights  as  to  vendor's  lien.— Zehr  v.  mbj.  169 

p  ion. 

«»3I(4)  (Kan.)  A  anretr  satistrinf  a  Judg- 
ment against  his  principal  and  flhng  with  the 
clerk  notice  of  intention  to  claim  repayment 
under  Civ.  Code,  {  474  (Gen.  St  191B.  S  7378). 
has  all  remedies  of  an  owner  of  a  judgment  m 
enfordnjK  repayment— ffinkel  t.  Cihase,  160  P. 

SUBSCRIPTIONS. 

See  CorporatifHis,  «=376,  90. 

SUBSTITUTION. 

See  Parties^  ^s>68. 

c    ^  SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

See  Taxatim.  «=b>507. 

SUMMONS. 

See  Proceas. 

SUPERSEDEAS. 

See  Appeal  and  Error,  «=>492. 

SURETY. 

See  Principal  and  Buret?. 

SURGEONS. 

See  ^lyridana  and  Surgeons. 

SUSPENSION. 

See  Attoroey  and  Client,  .nit. 

SWINDLING. 

See  False  Pretenses. 

TAILENDERS. 

See  Baleib  «s>6& 

TAXATION. 

See  CJonstitutional  Lew.  <9=>283 ;  I>raInB,  «s» 
67;  Highways,  ^s>180;  Lacoises;  Bunda- 
mus,  <S=»117:  Municipal  Corporations,  9s» 
434^419;  Sdioola  and  Schotd  DiatrieS,  «s> 
111. 

n.  OOKSTITCTIOirAI.  BEQUIBB. 
VEITTS  AND  RESTBIGTIOm. 

«s»38  (CaU  St  1911,  p.  1200,  as  amended  by 
St.  1911  (Ex.  Sess.)  p.  92,  delegating  to  board 
of  directors  of  water  district  which  the  peo^o 
of  several  municipalitiea  of  a  county  may  or- 
ganise power  to  tax,  does  not  contravene  CoBst 
art  11,  I  12,  prohibiting  Legislature  from  tax- 
ing counties  or  cities  for  their  parpoaea. — Hen- 
ahaw  T.  Foster,  169  P.  82. 
«=>44  (Mont)  Laws  1917,  c.  167,  reqairinc  an- 
nual levy  of  tax  for  high  school  building  bonds 
only  on  property  outside  limits  of  districta 
wherein  a  district  bigh  school  is  maintained,  is 
invalid  as  in  violation  of  Const  art  12,  {  11, 
reQuiring   uniform  general   taxation.— Hamil- 
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ton  V.  Board  of  Oomrtr  OuoVb  of  Faig«  Oodb-  —Sum  t.  Sivetlor  Oooit  d  Wbatcom  Oountjr 
tr,  1A9  P.  72&  169  P.  22. 


.m.  T.TABTT.TTY  OF  PEBSOlfB  AHB 

(A)  FrlTft««  P«nens  mmA  Fr*»ertr  !■  G«b« 

^»63  (Mont)  Any  mineral  deposit  rieldliiK 
proceedB,  wherever  found,  and  re^ardleia  of 
from  whom  purchased,  ia  a  mine  within  C^onat. 
art.  U,  I  8,  providing  for  taxinc  all  miaes.^ 
Nor&tm  Fb<l  By.  Co.  t.  Muaseudiell  CSonntr. 
169  P.  63. 

Under  Conat  art  12,  |  S,  proridiav  for  taxa- 
tion of  mines,  and  that  "the  annual  net  proceeds 
of  all  mines  and  mining  claims  shall  be  taxed," 
the  expression  "all  mines"  applies  to  all  min- 
eral deposits,  and  puts  them  m  the  catevory  of 
personalty,  so  that  they  are  taxable  only  when 
capable  of  yielding  proceeds.— Id. 

Under  Const,  art.  12,  i  3,  proTidinfC  for  tax- 
ing mines,  ^1  mineral  deposits,  whether  pur- 
chased from  the  United  States  or  not,  are  to 
be  taxed  as  minea.— Id. 

«=>80  (Mont)  Where  railroad  owning  coal 
lands  sold  them,  reserving  all  minerals  together 
with  right  to  nee  surface  for  exploring  and  min- 
ing minerals,  while  mineral  deposit  was  not  un- 
der Const,  art.  12,  t  3,  as  to  taxing  mines,  tax- 
able until  developed  to  yield  proceeds,  reserva- 
tion in  deed  of  right  to  use  surface  was  interest 
in  the  land,  subject  to  tax  under  Const,  art  12, 
{  17,  end  Rev.  Codes,  |f  2498.  2501,  defining 
property. — Northern  Pac  Hy.  Co.  v.  MosseMiell 
County,  169  P.  83. 

^=s»67  (Cal.)  Where  sum  awarded  plaintiff  in 
condemnation  proceedings  was  in  bands  of  coun- 
ty treasurer  on  first  Monday  of  March,  it  was 
assessable  against  treasurer  ia  view  ot  PoL 
Code,  S  3047.— Bessolo  t.  City  of  Los  Angeles, 
169  P.  372. 

<B)  Corporatlona  And  Corporat«  Stoelc 
«nd  Property. 

«»II7  (Mont)  Under  Const  art  12,  SI  1.  7, 
10, 17,  stating  when  property  is  taxable,  a  fran- 
chtae  granted  by  the  state  is  subject  to  taxa- 
tion.—Wells  Fa^o  &  Co.  V.  Harrington,  16t>  P. 
463:  American  Express  Co.  v.  Same,  Id.  466. 

Tne  Constitution,  in  using  the  term  "fran- 
chise," refers  to  something  naving  a  practical 
money  value,  and  out  o£  wMch  the  tax  may  be 
realized  by  forced  sale,  if  necessary.~Id. 
<^142  (Mont)  In  view  of  Conat  art  12,  $S  1. 
7,  10,  17,  and  Laws  1891,  p.  83,  S§  26,  27,  29, 
franchise  of  express  company  held  not  taxable. 
—Wells  Fargo  &  Co.  v.  Harrington,  169  P. 
463;  American  Express  Co.  v.  Same,  Id.  466. 
iS=9l65  (Mont)  Since  Her.  Codes,  §  4420,  mere- 
ly authorizes  foreign  corporations  coming  into 
tbe  state  to  exercise  power  of  eminent  domain 
in  such  cases  as  domestic  corporations  could  ex- 
ercise it,  and  as  an  express  company  is  nowhere 
authorized  to  invoke  the  power  of  eminent  do- 
main, a  ftrL'i^n  express  company  does  not  have 
a  special  privilege  taxable  as  a  franchise. — 
Wells  Fargo  &  Co.  v.  Harrington,  160  P.  463; 
American  Express  Co.  t.  Same,  Id.  466. 

V.  X.EVT  AND  ASSESSMENT. 
(A)  Levy  nnd  Avportlonmeiit. 

«=»297  (Okl.)  Prior  to  Laws  1917,  c  226, 
eonn^  ezdse  board  could  not  lucreaie  any  esti- 
mate certified  by  county  commissioners,  and 
taxes  levied  according  to  increased  estimates 
were  void  to  tbe  extent  of  such  excess  over 
estimates  certified.— Atchison,  T.  &  S.  F.  By. 
Co.  T.  Eldredse,  169  P.  lOTl. 

(B>  AsaeMon  and  Pr<ice«dliiKM  for  Aa* 
acaamentt 

«=>3t9(2)  rWasb.)  There  ia  presumption  that 
RssesslDg  officers  of  county  did  duty  in  respect 
to  assessment,  egnallsatlon,  and  levy  of  taxes. 


(G)  Mode  of  Aaaeaament  in  Gene»I. 

4=^333  (Cal.)  Conceding  that  money  awarded 
plaintiff  in  condemnation  proceedings,  and  which 
was  on  deposit  with  county  treasurer,  coostitut* 
ed  "solvent  credit"  from  which  debts  owing  by 
plaintiff  could  be  deducted,  plaintiff  was  not  en- 
titled to  deduction  unless  amount  of  such  debta 
were  shown  by  sworn  statement,  as  required  by 
Pol.  Code,  i  3629,  subd.  6.— Bem>lo  t.  CSty  of 
Los  Angeles,  169  P.  372. 

«8=>338  (OkL)  Real  estate  should  be  assessed 
in  tbe  name  of  the  legal  owner,  regardless  of 
mortgage  liens. — In  re  Inglis.  169  P.  1083. 
^=>347  (Mont.)  Difficulty  wbidi  may  confront 
assessor  in  ascertaining  value  of  property  for- 
taxation  can  be  no  bar  to  taxing  such  property. 
—Northern  Pac.  Ry.  Co.  v.  Musselshell  County, 
169  P.  53. 

^=3348  (Mont.)  In  determining  value  of  reser- 
vation, cash  value  of  land,  less  mineral  deposit, 
is  to  be  ascertained  as  if  entire  estate  was  vest- 
ed in  grantee,  and  equitable  apportionment  made 
by  assessor  betweoi  grantee  and  the  ressninx 
grantor.— Northern  Pac  By.  Co.  t.  Mussdshell 
County.  169  P.  53. 

Under  Const,  art.  12,  {  3,  all  mines  are  to  be 
taxed,  on  annual  net  proceeds,  without  regard 
to  source  of  title  or  whether  the  operator  has 
title,  and  on  their  aurface,  if  bought  from  the- 
United  States,  at  the  price  paid  therefor,  un- 
less the  surface  is  used  and  baa  value  for  pur- 
poses other  than  mining,  and  if  not  bought  from 
the  United  States,  at  tiw  valua  of  the  surface, 
regardless  of  minerals.— Id. 
•S»348  (Utah)  Const  art  13,  IS  2-4,  and 
Oomp.  I^ws  1907.  SS  2504,  2506,  requiring 
coai  lands  secured  from  United  States  to  be  as- 
sessed at  purchase  price  and  other  coal  lands 
at  actual  value,  prohibits  blanket  assessment 
of  all  coal  lands  in  county  at  flat  rate. — Blrle 
V.  Randolph,  169  P.  941. 

€x=>355  (Cal.)  Where  sum  awarded  plaintiff  in 
condemnatlou  proceedings  was  in  hands  of  coun- 
ty treasurer  on  first  Monday  of  March,  plaintiff 
was  not,  under  sections  3628,  3f^,  subd.  6, 
3650,  subd.  15,  entitled  to  deduction  of  unse- 
cured debts  owing  by  bim. — Bessolo  v.  City  of 
Los  Angeles,  169T.  372. 

€=>355  (Okl.)  Real  estate  should  be  assessed 
at  its  fair  cash  value,  without  any  deduction  In 
assessed  valuation  because  of  mortgage  liens.— 
In  re  Inglis,  109  P.  1083, 

€=>363  (Okl.)  Taxpayer  whose  objections  to- 
increased  vnloatiou  by  county  tax  assessor  were 
determined  by  board  of  equalisation  could  not 
complain  because  assessor  did  not  furnish  copy 
of  schedule  showing  raise  in  valuation  as  re- 
quired by  Rev.  Laws  1910,  {  7324,  where  tax- 
payer had  made  copies  of  valuation  before  de- 
termination.—In  re  Inglis,  169  P.  1083. 

(F)  ESqnnllaatlon  of  Aaseaamenta. 

<S=^50(3)  (Idaho)  Under  Laws  1913,  c.  58,  g 
92,  as  amended  by  Laws  1915,  c.  18,  when 
state  board  of  equalization  ba«  determined 
number  of  miles  of  electric  current  transmia- 
sion  lines  in  a  certain  county  and  tbe  value 
thereof  and  of  the  operating  property,  its  ju- 
dicial function  with  respect  thereto  terminates. 
— Kootenid  County  t.  State  Board  of  Eiqualisa- 
Uon  of  State  of  Idaho,  160  P.  8S6. 

(G)  Kavtow^  c:oFreetlaa,  or  tettinv  Aald» 
of  Aaaeaament. 

4s»493(5)  (Okl.)  Where  taxpayer  appeals  to 
district  court  from  board  of  equalization  on 
valuation  of  property,  and  appeals  from  judg- 
ment, objections  to  testimony  received  by  board 
cannot  be  conridered,  uceptlons  preserved  in 
trial  before  ^strict  conrt  alone  being  presented. 
_In  re  IngUs,  169  P.  108S. 
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«»403i7>  (Or.)  On  m  appeal  to  the  circuit 
court  from  the  refusal  of  tbe  board  of  «quaU- 
zation  to  reduce  an  asaessment,  evidence  held 
insufficient  to  show  error  on  the  part  of  the 
assessor  in  ttilains  the  lots.— Donglas  Land 
Co.  V.  Clateop  County,  109  P.  790. 

Party  appearing  to  circuit  court  from  board 
of  equalizatloD  tmder  U  O.  L.  |  3613.  aa 
amended  by  Ijiwb  1913,  p.  829,  held  to  haTe 
bitHen  of  showing  error  on  pert  of  asieaaor. 
—Id. 

Otfers  to  8i>Il  property'  nt  stated  prices  held 
not  admiRsible  on  behalf  of  par^  making  them 
on  appeal  from  refusal  by  board  of  eqiialiaa- 
tion  to  reduce  asBessment. — Id. 
®=»493(8)  (Or.)  On  appeal  from  the  refusal  of 
the  board  of  ^equalization  to  reduce  an  assess- 
ment  under  L.  O.  L.  §  3613,  aa  amended  by 
Laws  1913,  p.  320,  an  issue  as  to  the  illegal- 
ity of  the  assessmeDt  caaoot  be  determined. — 
Douglas  Land  Co.  t.  Clatsop  Connty,  169  P. 
700. 

Vn.  PAYMENT  Aim  REFVNDnfO  OB 
BEOOVEBT  OF  TAX  PAID. 

«s»543(l)  (Okl)  Under  Laws  1915.  c.  81.  f  1, 
and  JMwa  1913.  c.  240.  art.  1,  {  7,  party,  claim- 
ing tax  to  be  illegal  on  some  ground  for  which 
law  provides  no  appeal,  may  pay  first  half  of 
tax,  and,  by  giTing  notice  to  collecting  officer  of 
grounds  of  complaint,  may  maintain  action 
for  its  recoTery  if  smnmons  is  semd  <m  officer 
within  30  days  from  inch  payment— Atchison, 
T.  &  S.  r.  By.  Co.  T.  Eldredge.  169  P.  1071. 

TUX.  coKuxmoif  abd  bmpobcb- 

HEMT  AOAIM KT  PBRSOm  OB 
PBBSOHAI.  PBOPEBTY. 
(B)  Sammftvy  Reme€ie«  sa4  Aetloma. 

^ss597  (Cal.)  On  appeal  from  order  sustaining 
dty's  demurrer  to  pfatntifPfl  complaint  for  re- 
covery of  taxes  paid  by  county  treasurer  on 
money  awarded  plaintiff  In  condemnation  pro- 
ceedings, and  paid  by  city  to  county  treasurer. 
It  will  be  presumed,  in  absence  of  sllegation  to 
contrary,  that  assessment  was  made  to  county 
treasurer,  as  required  by  Pol.  Code,*  3647.— 
Bessolo  V.  City  of  Los  Angeles,  169  P.  372. 

IX.  SAI.E  or  LAH9  FOB  IfOHPAY- 
M £NT  OF  TAX. 

^=3647  (Wash.)  Where  forma  provided  by  conn- 
ty for  judgments  in  tax  foreclosure  cases  used 
singular  in  describing  certificate  of  delinquency, 
if  more  than  one  certificate  was  being  foreclosed, 
aa  in  three  cases,  singular  could  be  changed  to 
plural,  so  that  judgment  would  accurately  de- 
acribe  certificates.— State  v.  Superior  Conrt  of 
Whatcom  County,  169  P.  22. 

If  listing  of  property  for  taxation  and  assess- 
ment, equalization,  and  levy  of  taxes  thereon 
were  duly  and  regularly  done,  such  facts,  if 
proven,  are  proper  to  be  inserted  in  judgment  fai 
tax  foreclosure  case.— Id. 

There  is  proaumption  that  assessing  officers 
of  county  did  duty,  and  that  assesemeat,  eqnali- 
aation.  and  levy  of  taxes  were  regularly  made, 
so  that  omissloii  of  such  facts  from  Judgment  in 
tax  forecl<isare  case  is  not  Improper.— Id. 

Jndf^ent  in  tax  foreclosure  case  which  does 
not  recite  that  claims  of  defendants  are  in- 
ferior to  plaintifFe  lien,  end  contains  no  ad- 
judication barring  their  claima,  is  proper,  since 
It  necessarily  maves  defendants'  claims  inferior 
to  rights  of  plaintiff  in  foreclosure. — Id. 

It  IS  probably  proper  to  recite  to  judgment 
in  tax  foreclosure  case  name  of  person  to  whom 
property  was  assessed,  and  in  whose  name  cer- 
tificates of  delinqnency  were  is8aed.~Id. 

Judgment  in  tax  foreclosure  actiom  need  con- 
tain no  adjudication  that  plaintiff's  lien  is  sub- 
ject to  lien  of  local  improvesient  assesameats  of 
city. — Id. 

Judgment  in  tax  forecloenre  case  providing 
for  sale  of  property  sufficient  to  satisfy  judfF* 
sunt,  with  iDtereit,  costs,  and  aocndiir  wwti 


thereon,  auSdlanfly  provMw  for  Intereit  be- 
tween date  of  judgment  and  date  of  sale. — Id. 
<^659  (CbL)  Under  P6L  Code.  |  3897,  as  to 
notice  of  tax  sale,  and  section  3650.  as  to 
assessment  roll,  evidence  establishing  a  residence 
of  the  last-asseBsed  owner,  apart  from  knowl- 
edge officially  chargeable  npon  the  tax  collector, 
will  not  be  permitted  to  eataUtah  lUefal  Mhire 
to  mail  the  notice.—Oronch  v.  Shafer,  169  P. 
1019. 

Under  Pol.  Code,  H  3807,  86S0,  aa  to  nodee 
of  tax  sale  and  aaaessmwt  roll,  the  tax  coDecC- 

or  is  not  required  to  resort  to  any  other  source 
of  information  to  learn  the  address  of  the 
least-assessed  owner  than  that  given  by  the  as- 
sessment book. — ^Id. 

«=»681  (Gal.)  Under  Pol.  Code,  |  3807.  requir- 
ing  published  or  posted  notice  of  tax  sale,  the 
notice  is  required  to  be  kept  conspicuously 
post^  upon  the  land  only  when  the  method  of 
notice  by  poBting  is  adtmted. — Crouch  v.  Shafer, 
169  P.  iOlO. 

X.  BEDEMPTIOH  FBOM  TAX  BAUS. 

^=9699  (N.M.)  Counties  purchasing  Ux-sale 
certificates  are  pundiasing  within  Laws  1S89,  c. 
22,  I  23,  hence  owner  can  only  redeem  by  pay- 
ing to  the  collector  the  amount  of  purchase 
money  with  specified  costs  and  interest  within 
three  years.— Knight  v.  Fairless,  169  P.  312. 
^=3701  (Okl.)  The  notice  to  owner  of  amount 
of  taxes  due  provided  by  Laws  1910,  c  73,  { 
2.  as  amended liy  Laws  IttlO-llrC.  120,  {  1,  de- 
termioes  delinquency  of  taxes,— WilUams  t.  Me- 
GiU,  169  P.  1074. 

XX.  TAXTXTISS. 
(A.)  Titl«  wmA  BlsMs  of  PvNkaaev  m*  Tu 

«=»734(4)  (N.M.)  Where  property  is  assessed 
in  name  of  one  not  the  owner  by  a  correct  de* 
scription,  and  tax  deed  Is  issued  therefor,  right- 
ful owner  cannot  defeat  sale  in  Ti<^tion  of 
I^ws  1809.  c.  22,  I  25,  by  evidence  that  owner 
returned  property  undor  blanlEet  Msessment  gfr- 
ing  no  intimation  as  to  property  Bated.— 
Knight  V.  Fairless.  169  P.  812. 
«s>7S4(9)  (Gal.)  Under  Pol.  Cede,  H 
3650,  3051,  as  to  notice  of  tax  sale  and  as- 
sessment roll  and  index,  where  address  of  last'- 
assessed  owner  on  assessment  roll  stated  no 
city  or  town  of  residence,  tax  collector's  f«l- 
ure  to  mail  registered  notiee  of  tax  sale  did 
not  Invalidate  n  tax  deed.— Crouch  t.  Shafer, 
169  P.  1019. 

(m  Ttat  Deeds. 

«=>752  (Mont)  Where  grantor  reserved  min- 
eraU  and  risbt  to  use  surface  in  mining,  but 
had  not  developed  the  mine,  so  that  the*  tax  on 
the  mine  was  illegal,  and  the  amount  due  on  tbe 
surface  reservation  was  not  awsessed  or  deter- 
mined, the  grantor  could  have  injunction  re- 
htraining  issuance  of  deed  to  purchaser  of  min- 
eral rights  at  tax  sale,  under  Rer.  Codes.  I 
2741,  tnough  he  had  net  ptAd  the  amount  dne 
on  the  surface  reaervatlou.— Northern  Pec.  Ry. 
Co.  V.  Muwelshell  County,  169  P.  88. 
<S=>773  (Cal.)  Where  recitals  in  tax  deed  to 
the  state  are  suffident,  they  are  condnslTC.— 
Crouch  T.  Shafer,  100  P.  1019. 

XII.  FOBFEnrUBBS  ABB  PEBAI.TIBS. 

«=»840  (OU.)  Where  notice  of  amount  of  tax- 
es due  provided  by  Laws  1910.  c.  73,  I  2,  as 
amenited  by  Laws  1910-11,  c.  120.  1 1,  has  not 
been  given  a  tax  deed,  including  penalty  for 
delinquency  with  the  taxes  due,  is  nnauthorlaed. 
— WUliama  v.  McQiU,  169  P.  1074. 

Xm.  LEQACT.IITHEBITAHOa,  AVD 
TBAN8FEB  TAXES. 

«=>86f  (CaL)  Where  deceased  bad  made  an 
irrevocable  transfer  of  corporatlM  stock,  tb« 
tranafma  acreeing  to  pay  hnn  the  ^ridwda 
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til  his  deatli,  tile  rate  of  Inheritance  tax  assess- 
able at  the  time  of  the  transfer,  and  not  at  the 
time  of  the  death  of  the  transferee,  was.  the 
rate  to  be  followed.— In  re  Fdton's  Estate,  169 

P.  302. 

I  Where  decedent  had  made  gift  of  stock,  re- 
serving dividendB  thereon,  and  on  his  death  in- 
heritance tax  on  moneys  passing  to  his  son  was 
assessed  under  Statutes  of  1913,  p.  1066,  and 
paid,  and  proceeding  was  brought  to  assess 
snch  tax  on  the  stock,  which  was  subject  to 
Statutes  of  190Q,  p.  341,  it  must  be  computed 
as  on  a  separate  entity,  without  conaideratloD 
of  the  money  transfer. — Id. 
^s>88l  (Cal.)  Wherfe  the  transferee  of  728 
shares  of  stock  agreed  to  pay  the  transferor 
the  dividends  on  262  shares  belonging  to  the 
transferee  as  well  sa  on  728  shares  transfer- 
red, there  was  s  "valuable,"  but  not  an  "ade- 

Juate,"  consideration.— In  re  Felton's  Estate, 
69  P.  392. 

Where  the  transferee  of  corporation  stock 
testified  that  his  father  transferred  it  to  him 
as  a  gift,  and  that  he  paid  merely  a  nominal 
consideration,  the  stock  was  subject  to  Inherit- 
ance tax.— Id. 

^:»895(2)  (Cal.)  An  appraisal  of  property  for 
an  inheritance  tax  based  on  a  schedule  of  prop- 
erty filed  by  the  heirs,  though  some  testimony 
indioated  that  it  was  of  greater  value,  was 
proper— In  re  Felton's  Estate,  169  P.  392. 
(3=^895(5)  (Cal.)  Where  decedent  owned  shares 
of  a  close  family  corporation  stock  of  which 
had  never  been  on  the  market  and  never  sold 
privately,  the  only  way  to  establish  their  mar- 
ket value  was  to  ascertain  the  value  of  the 
property  which  they  represented  and  assign  to 
each  share  its  proportionate  worth.— In  re  Fel- 
ton's Instate.  169  P.  382. 

In  appraising  stock  for  an  inheritance  tax, 
the  mere  fact  that  the  stock  passing  was  a  mi- 
nority interest  did  not  decrease  its  value,  where 
it  passed  to  one  who  thereby  became  the  hold- 
er (if  n  ninjority  interest. — Id. 
«=3goO(3)  (Cal.)  If  motion,  under  Code  Civ. 
Froc.  $  473,  to  set  aside  order  fixing  inheritance 
tax,  for  mistake  in  not  discovering  declarations 
of  deceased,  be  proper,  necessary  showing  and 
discretion  of  trial  court  are  the  same  aa  oa  mo- 
tion for  new  trial  for  newly  discovered  evidence. 
—In  re  Harknew'  Estate.  169  P.  78. 

Under  facts,  held,  there  was  no  abuae  of  dis- 
cretion, on  motion  to  set  aside  order  fixing  in- 
heritance tax,  in  holding  newly  discovered  dec- 
larations of  deceased  would  not  change  result 
reached,  that  be  died  a  nonresident.- Id. 

TAXiCAB. 

See  Livery  Stable  and  Oarage  Keepers, 

TAX  TITLES. 

See  Taxation,  «=>734-773. 

TEACHERS. 

See  Scho(ds  and  Sdiool  Districts,  ^14a 

TELEGRAPHS  AND  TELEPHONES. 

I.  EBtABLMHMEire,  OOWBTBPOTIOll. 
AKD  MAINTENAKOE. 

4=915(3)  (Kan.)  Negligence  in  the  maintenance 
of  H  telephone  wire  across  a  public  highway  is 
sufficiently  established  by  showing  that  wire 
hung  so  low  as  to  interfere  with  a  customary 
use  of  highway.— Walmsley  v.  Rural  Telephone 
Ass'n  of  DelphoB.  169  P.  197. 
9=>I9(5)  (Kan.)  In  action  for  personal  injury 
to  one  hnnting  from  telephone  wire  hanging 
across  public  highway,  tiiat  plaintiff  did  not 
have  a  ounter's  license  in  violation  of  the  hunt- 
er's license  law,  did  not  contribute  in  any  de- 
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gree  to  his  Injary.— Walmslejr  t.  Rnral  Tda- 
phone  Ass'n  of  Delphos,  169  P.  197. 
^=>20(5)  (Kan.)  Where  plaintiff  showed  Injury 
from  dangerous  situation  of  telephone  wire 
hanging  across  highway,  def^dant  had  burden 
of  showing  that  situation  was  not  due  to  its 
act,  and  bad  not  existed  for  such  time  as  to 
charge  it  with  notice  of  coodltion.— Walmsley 
V.  Rural  Telephone  Ass'n  of  Delphoa,  169  P. 
197. 

<8=»20(8)  (Kan.)  In  action  for  injury  from  tele- 
phone wire  hanging  across  public  highway,  in- 
struction as  to  plaintiff's  contributory  negli- 
gence, in  manner  of  carrying  a  rifle  at  time  of 
injury,  held  proper.— Walmsley  t.  Rural  Tele- 
phone Aaa'n  of  Delphos,  168  P.  197. 

TENANCY  IN  COMMON. 

See  Shipping,  «^21. 

TENDER. 

See  Mortgages,  «s>300,  401 ;  Vendor  and  Pur- 
chaser, 4=>148. 

4=sl6(2)  (Mont)  Where  it  la  plain  that  a  ten- 
der would  not  be  accepted,  it  is  unnecessary  to 
make  it. — Old  Kentucky  Distillery  v.  Strom- 
berg-Mullins  Co.,  169  P.  734. 
<S=>I6(2)  (Wash.)  Where  agent  of  defendant 
offered  to  pay  plaintiff  actual  money,  which  of- 
fer was  refused,  there  was  lawful  tender  not- 
withatanding  infonoalitiea  in  procedure.- Hnber 
T.  Home  Savings  ft  lioan  Ass'n,  169  P.  979. 

THEATERS  AND  SHOWS. 

See  Evidence,  «s»83. 

«=>2  (Kan.)  Under  I^ws  1017,  c.  306,  Kan- 
sas board  of  review  has  full  power  to  determine 
whether  films  offered  for  its  examination  and 
decision  are  proper  for  exhibition,  and  its  de- 
termination is  not  open  to  review  unless  its 
action  is  fraudulent  or  beyond  its  jurisdiction. 
—Mid- West  Photo-Play  Corp.  v.  MUIeT,  169  P. 
1164. 

Under  Laws  1917,  c.  308,  8  15,  redress  for  an 
aggrieved  party  is  not  a  re -examination  of  pic- 
ture by  the  court,  nor  exercise  of  administra- 
tive and  nonjudicial  power,  but  is  such  redress 
as  court  may  gire.- Id. 

THEFT. 

See  Larceny. 

TIME. 

See  EecTowa:  Jodgmant,  «b»168,  278;  Ids 
Pendens,  «s>8;  New  Trial.  ^116,  118; 
Sales,  •S»418;  Taxation.  «3a699. 

€=99(2)  (OkL)  In  computing  the  two-year  pe- 
riod within  which  action  to  recover  usurious  in- 
terest oaid  must  be  brought  under  United 
States  Usury  Statutes,  the  first  day  of  the  pe- 
riod fa  exclnded  and  the  last  day  Included.— 
First  Nat.  Bank  v.  Drew,  169  P.  1092. 

TITLE. 

See  Adverse  Possession;  Judgment,  #s»725; 
Limitation  of  Actions,  ^s»4fi ;  Quieting  Title ; 
Shipping.  4=»21. 

TORTS. 

See  Assault  and  Battery,  ^26-43;  Assign- 
ments, <S=s24;  Conspiracy,  ®=»19;  Death; 
False  Pretenses ;  Forcible  Entry  and  De- 
tainer, 4=99;  Fraud;  Libel  and  Slander; 
Limitation  of  Actions,  C=55 ;  Malicious 
Prosecution:  Municipal  Corporations,  ®=> 
73^19;  Ne^igence;  Nuisance;  Trover  and 
Conversion  ;  Waste, 
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TOWNS. 

See  Couuties;  Municipal  Corporations^ 

TRADE  UNIONS. 

See  Injanction,  «8=>118. 

TRANSFER  OF  CAUSES. 

See  Justices  of  the  Peace,  ^^159. 

TRANSFERS. 

See  Sdiools  and  School  Districts,  <&=>95, 

TRANSFER  TAX. 

See  Taxation.  ^861-000. 

TRANSPORTATION. 

See  Intoxicating  Liquors,  ^s>13S. 

TREES. 

See  Woods  and  Forests. 

TRESPASS. 

See  Action,  ^63;  Animals,  «=»00-100;  As- 
sault and  Battery,  ^=»26-43;  False  Imprison- 
ment;  Injunrtion,  ^=346-52;  Negligence, 
33;  Railroads,  «=3>282,  419. 

TRESPASS  TO  TRY  TITLE 

See  Ejectment. 

TRIAL 

See  Continuance;   Costs;   Jury;   New  Trial; 

Stipulations;  Venue. 
For  trial  of  particular  actions  or  proceeditags, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

m.  GOUBSE  AND  CONDUCT  OF 
TBIAX  IN  OENEBAI.. 

^=»29(1)  (Or.)  Bemark  of  court.  Id  ruling  on 
objection  based  on  statute  of  frauds,  that  "this 
is  an  executed  agreement,"  held  improper  as  as- 
suming the  main  fact  in  dispute.— Klchey  v. 
Robertson,  169  P.  99. 

4=329(2)  (Cal.App.)  A  remark  by  the  court  on 
overruling  an  objection  to  question  that  the 
matter  is  "probably  of  some  importance"  did 
not  attach  additional  signiticance  to  the  an- 
swers.— Foley  V.  Hornung,  169  P.  705. 
^»29{4)  (Or.)  It  is  Improper  for  trial  judge  to 
vacate  bench  and  direiit  parties  to  present  tbeir 
testimony  before  court  reporter.— Olson  v.  Sax- 
ton,  169  P.  119. 

IV.  RECEPTION  OF  EVIDENCE. 

(B)  Ordar  ot  Froof,  Rebatt«l*  ksd  Re- 
opcninv  CMC. 

€=:362{2)  (CaLApp.)  In  action  for  balance  due 
on  nute.  where  defendant  bad  made  payments 
before  the  payee's  death,  and  had  testified  that 
the  note  represented  his  only  indebtedness  to 
the  payee,  it  was  proper  rebuttal  to  ask  plain- 
^ff  what  he  knew  of  another  Indebtedness 
from  the  defendant  to  the  plaintiff.— Bailey  t. 
Moshier,  169  P.  913. 

(C)  Objections,  Motion*  to  Strike  Ont»  »mH 
ExecptlonM. 

$»I05(1)  (Colo.)  When  counsel  acquiesce  in 
admission  of  evidence,  tliey  cannot,  after  ver- 
dict, claim  it  was  improperly  admitted. — Col- 
orado Springs  &  Interurban  Ity.  Co.  v.  Beese, 
169  P.  572. 

V.  AROUBfENTS  AND  CONDUCT  OF 
COtTNSEI.. 

«»109  <0U.)  Where  the  petition  alleges  a 
cause  ot  action,  and  reply  to  answer  is  suffi- 


cient, a  peremptory  instruction  for  defendant 
t>n  the  pleadings  and  plaintiff's  opening  state- 
ment is  error^  nnleas  statement  contains  ad- 
missions barnnc  a  recovery.— King  t.  Lan^ 

169  P.  901. 

<S=>I09  (Wash.)  Where  plaintiff  sought  to  hold 
defendanta  liable  for  duth  of  his  minor  son, 
held,  that  action  ahould  not  be  dismissed  on 
his  opening  statement  because  counsel  stated 
that  he  was  unable  to  give  exact  terms  of  em- 
ployment, matter  resting  in  parol,  but  tiiat  evi- 
dence would  be  introdoeedv— Friacll  t.  Snnr. 
1«»  P.  317. 

VI.  TAXIirO  OASEjpR  QITEBTIOII 
FBDII  JURT. 

(A.)  4|«e>tioma  ot  Law  or  of  Fttet  la  Omm- 

eral. 

^^141  (Colo.)  Where  plaintiff's  evidence  shows 
accident  was  due  to  cause  beyond  defendant's 
control,  court  ahould  peremptorily  instruct  to 
6nd  for  defendant  or  to  nonsuit. — Colorado 
Springs  &  Interurban  Ry.  Co.  v.  Reese,  169  P. 

Where  from  undisputed  evidence  only  one 
conclnsioo  is  justified  as  to  whetlier  accident 
was  due  to  defendant's  negligence,  qnestioD  be- 
comes matter  of  law  for  court.— Id. 
^^141  (Mont.)  Where  evidence  is  undisputed 
and  furnishes  basis  tor  but  one  reasonable  con- 
clusion, the  only  questio^i  is  one  of  law  for  the 
court— Old  Kentucky  Distillery  v.  Stromberg- 
Mullins  Co.,  1«9  P.  734. 

^^143  (Okl.)  Where  the  evidence  as  to  every 
issue  of  fact  was  conflicting,  court  under  Rev. 
Laws  1910,  J  4993,  cannot  direct  verdict- 
Abraham  V.  Southwestern  Cotton  Oil  Co.,  169 
P.  618. 

«=9|43  (Wash.)  Where  there  is  a  snbstantial 
dispute  upon  material  facta  in  a  case,  there  ia 
a  question  for  the  jury.— Washington  Trust  Co. 
V.  Keyes,  169  P.  870. 

Vn.  INSTRirOTIONE  TO  JVBT. 

(A)  Provinee  ot  Court  and  Jnrr  In  Qen- 
eml. 

«=»I85  (Cal.)  Under  Const,  art  6,  |  19.  it  is 
not  error  for  the  trial  court  to  state  that  cer- 
tain testimony  hais  been  given,  if  done  wiUi  ac- 
curacy and  so  as  not  to  mislead  jury.— iSroce 
V.  Western  Pipe  &  Steel  Co.,  169  P.  660. 
^191(3)  (Ca].App.)  Where,  after  assignment 
to  plaintiff  was  admitted  in  evidence,  defendant 
introduced  no  evidence  with  reference  thereto, 
whether  there  bad  been  valid  assignment  was 
for  court,  and  instruction  assuming  that  assign- 
ment bad  been  made  was  not  erroneous.— Bur- 
rell  V.  Southern  Galifonila  Caimiiig  Co..  108  P. 
405. 

€=»I98  (Cal.App.)  Court  properly  instnicted 
as  to  meaning  of  "perfectly  constructed  me- 
chanically"; words  having  Itsal  technical  mean- 
ing.—Burrell  V.  Southern  California  Gannina 
Co.,  169  P.  405. 

(B)  Neeewltr  nnd  8abJe«t-M«tter- 

«=3203(1)  (Utah)  Each  party  is  entitled  to  have 
his  theory  submitted  to  jury  if  there  is  any 
evidence  to  suKtain  it — Pratt  t.  Utah  Light  St 
Traction  Co.,  1H9  1*.  WJ8.  f 
^=3206  (Kan.)  In  action  for"  destructioD  of 
property  by  fire,  caused  by  train,  held,  that  in- 
struction as  to  weight  of  positive  and  negative 
testimony  should  not  have  been  given,  in  view 
of  character  of  conflicting  evidence  on  issue 
of  fact,  to  which  it  referred.-^!lmith  t.  Buiii, 
169  P.  217. 

«=>206  lOkl.)  In  action  for  injury  at  railroad 
crossing,  held  not  error  to  refuse  special  in- 
struction for  defendant  that  as  a  matter  of  law 
plaintiff's  testimony  that  he  did  not  hear  any 
signal  did  not  contradict  positive  testimony  of 
engineer  and  other  witnesses  that  signals  were 
given.— Ft.  Smith  &  W.  R.  Co,  v.  Moore, 
169  P.  001. 
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(C)  Worm,  R«qal«t<««,  «iid  Saflelcncr* 

«»226(3)  (Cal.)  Court  should  sUte  rules,  of 
law  in  general  terms,  rather  than  elaborate 
matters  of  evidence  so  as  to  come  perilously 
close  to  line  separating  charge  of  law  from  in- 
struction HQ  farts.— Tower  t.  Humboldt  Transit 
Co.,  169  P.  227. 

(D)  ApplleKbllItT   tQ  Bvi- 

Aenee. 

^=>251(8)  (Utah)  In  action  for  injuries  to  in- 
tending passenger  on  street  car  by  movement  of 
car  while  he  was  boarding  it,  where  railway  al- 
lc;;ed  that  car  was  moving  and  he  attempted  to 
board  it  while  it  was  in  motion^  it  was  error 
to  refuse  all  instructions  requesting  submission 
of  such  issue— Pratt  v,  Utah  Light  &  Traction 
Co.,  189  P.  868. 

«=»252(1)  (Utah)  The  refusal  of  instructions 
not  justinea  by  the  evidence,  thotwh  reflecdng 
party's  tlieory,  is  not  error. — Urlcb  t.  Utah 
Apex  Mining  Co.,  169  P.  263. 
«=i>252(9)  fCnt.)  In  action  against  street  rail- 
way for  injuries  to  girl  un  track,  instruction 
on  res  ipsa  loquitur  held  misleading  as  inap- 
plicable—Tower V.  Humbc^A-  Transit  Co.,  IGS 
P.  1*27.  "i 
<g=>252<ll)  (Old.)  In  action^-  for  death  of 
servant,  where  there  was  evidence  that  escape 
of  gas  was  known  to  defendant,  and  that  an 
inspection  would  have  discovered  its  presence, 
instruction  predicating  liability  on  failure  to  in- 
spect held  not  to  violate  rule  that  instructions 
must  be  based  upon  the  evidence.— Ponca  City 
Ice  Co.  V.  Robertson,  160  P.  1111. 
<S=9252(1.3]  (Colo.)  Where  plaintiff  relied  solely 
on  wordii  of  defendant  to  prove  an  agreement  to 
rescind  an  executory  contract  of  sale,  it  was 
erroneous  to  instruct  the  jury  that  rescission 
may  be  evidenced  by  acta  alone^Adoma  v. 
Ouiraud.  100  P.  580. 

(B)  Reavcata  or  Pnayera. 

«B»260(1)  (CaL)  It  is  not  error  to  refuse  to 
give  instructions  as  to  matters  already  covered 
by  instructions  given.— Bruce  v.  Western  Pipe 
&  Steel  Co.,  169  P.  680. 

«=»260(1)  (Utah)  The  refusal  of  requests  cov- 
ered by  the  charge  given  is  not  error^Uricfa  v. 
T.'tah  Apex  Mining  Co.,  169  P.  268. 
€=s»260(S)  (Cal.)  Requested  histniction  In  an 
action  for  injuries  when  plaintiff's  buggy  was 
struck  by  defendant's  automobile,  that  the  jury 
could  consider  whether  the  street  was  in  a  se> 
oludfd  district  or  in  a  business  district,  was 
snfficientty  covered  by  inatrnction  that  in  pass- 
ing on  issue  of  negligence  the  jury  must  con- 
sider all  the  facts  and  circumstances. — Collins 
V.  Marsh,  100  P.  389. 

«s>2M(»>  (Cal.)  Under  Ehnployers'  Liability 

Act  1911.  the  omission  from  an  instruction  in 
a  personal  injury  action  of  the  definition  of 
gross  negligence  Held  not  error,  in  the  absence 
of  request  for  a  more  definite  one.- Brnce  t. 
Western  Pipe  &  Steel  Co.,  169  P.  060. 
®=)260(8)  (Okl.)  It  was  not  error  to  refuse  to 
instruct  that  defendant  was  not  required  to 
stop  its  train  and  give  precedence  to  plain- 
tiff's wagon,  where  other  instructions  fairly 
covered  that  issue.— It.  Smith  &  W.  R.  Co.  v. 
Moore,  169  P.  904. 

(G)  ConstractloD  aDd  Operation. 

€=3295(1)  (Idaho)  All  the  instructions  given 
in  a  case  must  be  read  and  considered  together. 
— Urayman  v.  Russell  &  Pugh  Lumlwr  Co., 
169  P.  032. 

«^295(1)  (Okl.)  Instructions  must  be  con- 
strued as  a  whole,  and  it  is  sufficient  if  as  a 
whole  they  fairly  present  the  law  of  the  case 
without  coiiflict  between  the  different  parts. — 
Ponca  City  Ice  Co.  v.  Robertson,  160  P.  1111. 


^9205(9)  (CaLApp.)  Part  of  an  Instruction 
preceded  by  a  proper  instruction,  that  the  num- 
ber of  witnesses  should  not  be  considered,  was 
cured  by  another  clause,  that  where  the  evi- 
dence is  contradictory  no  testimony  should  be 
disregarded,  but,  as  in  cases  where  the  num- 
ber of  witnesses  on  each  side  is  nu equal, 
should  be  considered.— Foley  v.  Homnng,  160 
P.  705. 

«»296(3)  (Kan.)  In  action  for  death  of  plain- 
tiffs son  from  contact  of  loose  wire  with  elec- 
tric wire,  instruction  which,  taken  alone,  migbt 
indicate  that,  as  matter  of  law,  company  was 
bound  to  anticipate  such  result,  held  not  preju- 
didal,  because  of .  other  explicit  instructions 
thereon.— Htorm  v.  Leavenworth  Light,  Heat  & 
Power  Ca,  160  P.  56«. 

<S=>296('b  (Cal.)  In  action  against  street  rail- 
way, effect  of  erroneous  instruction  that  n^ 
ligence  was  presumed  from  injury  to  person 
lawfully  on  railway's  track  hetd  not  cured  by 
other  parts  of  cba^e. — Tower  v.  Humboldt 
Transit  Co.,  160  P.  221. 

VIII.  CUSTODY.  OONDUGT.  AlTD  DE- 
LIBEKATIUMS  Of  JUBY. 

^»3I5  (CaLApp.)  Where  jurors,  disagreeing 
as  to  amount  of  verdict,  arrive  at  a  sum  by 
the  quotient  method,  not  agreeing  to  be  bound 
by  the  result,  and  after  deliberation,  adopt  ap- 
proximately the  same  sum,  the  verdict  is  not 
one  arriveij  at  by  chance  within  Code  Civ. 
Proc.  S  637.-Foley  v.  Hornung,  169  P.  TOES. 

IZ.  VERDICT. 
(B)  Sp«elal  tnterrovatorSca  mmM,  FlBdlnara* 

<8=»350(2)  (Kan.)  Special  questions  submitted 
are  not  outside  the  testimony,  if,  though  there 
is  no  direct  testimony,  inferences  may  be  drawn 
to  uphold  tbem.— Griffith  t.  Atchison.  T.  &  S- 
h\  Ry.  Co..  169  P.  540. 

«=9355(2)  (Kan.)  Where  petition  alleged  that 
Ore  resulted  from  negligence  in  operating  en- 
gine and  in  not  providing  sufficient  spark  ar- 
resters, and  jni^  found  fire  due  to  careless 
handling  of  engme  or  defective  condition  of 
smokestack,  as  required  by  evidence,  it  was 
not  necessary  to  support  verdict  that  jury 
agree  as  to  which  act  of  oegUgenoe  caused  hre. 
—Smith  T.  Bush,  1611  P.  217. 

Z.  TBZAX.  BT  CCmXtT. 

(A)  HcMPiBjr  mm*  Determtutlon  of  Canae. 

^374(2)  (Cal.)  Where  jury  is  not  demanda- 
ble  as  of  right,  the  verdict  rendered  is  not  bind- 
ing on  the  court.— Holland  v.  Kelly,  160  P.  1000. 
€=»374(2)  (Okl.)  In  a  cause  tripd  as  one  of 
equitable  cognizance,  where  jury's  findings  of 
fact  were  tried  as  merely  advisory,  it  was  trial 
conrt's  duty  tti  finally  determine  all  questions  of 
fact  aa  welt  as  of  law. — Omerick  v,  Jefferson 
Ufe  Ins.  Co.,  160  P.  1080. 

(B)  Flndlnv*  ot  Fact  and  C«Mel»lons  ot 

Law. 

«=a388(l)  (Cal-App.)  It  is  the  duty  of  court  to 
make  findings  on  all  material  issues  upon  which 
testimony  was  given,  regardless  of  how- or  by 
whom  such  issues  were  introduced. — Caulfield 
V.  Guglielmetti,  169  P.  722. 

In  an  action  for  balance  due  under  agree- 
ment for  rescission  of  contract,  evidence  held 
so  to  support  averments  of  cross-complaint  as 
to  require  findings  on  Issues  raised  therein.— Id. 
^=»3B8(2)  (Cal.)  Unless  waived,  findings  must 
be  made  in  equity  case,  whether  tried  with  aid 
of  jury  or  not,  and  whether  or  not  either  party 
specifically  demands  findings.— Holland  v.  Kelly, 
1(><)  P.  1000. 

In  equity  case,  general  verdict  rendered  by 
jury  is  not  determinative  of  pleaded  issues,  and 
failure  to  find  upon  them  is  error  requiring  re- 
versal.— Id. 
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«S9B9I  (Utah)  Trial  conrt  crrea  in  not  findine 
upon  material  issues  presented  by  defei^anrs 
answer  tt^A  counterdaim,  although  do  BofficieDt 
evidence  was  offered  b;  defendant  in  support 
tbereof.-Snrder  v.  Allen,  166  P.  dl5. 
«s»393^)  (CaLApp.)  Under  Code  CIt.  Pioe.  ff 
632,  6^,  in  action  against  husband  and  wife 
for  specific  performance  of  contract  to  sell 
realty,  remarks  of  court  at  close  of  trial  as  to 
costs  and  wife's  relation  to  case  keld  not  to 
hare  precluded  him  from  making  different  find" 
iogs  to  meet  issues  in  accordance  with  facta.— 
McCletlan  t.  Lewis,  169  P.  438. 
«=9394(1)  (Okl.)  Rev.  laws  1910,  |  5017,  as 
to  separate  findings  of  law  and  fact,  where  re- 
quested, was  intended  to  enable  parties  to  have 
placed  on  record  the  facte  on  which  litigated 
righte  depend,  as  well  as  court's  eonclosions  of 
law,  80  that  exceptions  thereto  may  be  taken. — 
Coleman  v.  James.  169  P.  10G4. 
«s»304(2)  (Okl.)  Right  of  parties  under  B«r. 
Laws  1910,  S  5017,  to  require  special  finding  of 
facts  and  separate  conclusions  of  law,  is  waived, 
where  no  request  is  made  until  after  court  has 
announced  general  findings  and  condnsiosa.— 
German  State  Bank  of  Elk  City  t.  Ptukek,  169 
P.  1094. 

«s>3d6(l}  (Cal.)  Where,  to  establish  a  coun- 
terclaim, it  was  necemary  to  make  a  tender  of 
an  automobile,  a  finding  that  no  such  tender  was 
made  is  the  only  finding  neceaaaiy  in  regard  to 
the  counterclaim.— Laugblin  t.  Pacific  Coast 
Motor  Car  Co.,  169  P.  ^ 
«=»396(2)  (CalApp.)  No  issue  of  fraud  being 
tendered  by  pleadinga  in  Iwtion  to  cancel  deed 
and  contnct,  finding  that  defendant  never  in- 
tended to  carry  oat  the  contract  must  be  dis- 
regarded.—White  T.  Hendley,  169  P.  710. 
«=»396(3)  (Cal-App.)  Where  complaint  alleg- 
ed contract,  mutual  rescisrion,  and  partial  re- 
payment, and  songht  recovery  of  balance  daCi 
and  the  answer  denied  such  contract,  finding 
of  less  due  than  alleged  in  complaint  was  not 
departure.— Gaalfield  t.  GugUelmetti,  169  P. 
722. 

^=>396(4)  (Cal-App.)  Evidence  ketd  to  support 
findings  responding  to  issues  raised  by-original 
pleadings  la  action  for  balance  due  under  agree- 
ment for  rescisflion  of  contracL — Caulfieid  t. 
Guglielmetti,  169  P.  722. 

*=>405(%)  (Cal.)  Where  the  easeotial  facto 
are  incorporated  iu  findings,  such  findings  are 
not  open  to  an  objection  that  they  do  not  sustein 
the  judgment.— Leuehlin  v.  Pacific  Coast  Motor 
Car  Co..  168  P.  996. 

XI.  WAIVER  AKD  OORBECTIOIT  OF 
IRREGUI.ABITIEB  AND  EBROBS. 

^=>4I0  (Cal.)  Where  defendant  proceeds  with 
his  defense  after  his  motion  for  nonsuit  is  de- 
nied, and  the  evidence  thereafter  given  by  the 
other  party  supplies  the  defect  or  omission  in 
the  original  evidence  for  the  plaintiff,  the  rul- 
ing on  the  motion  is  not  available.— Levey  v. 
Henderson,  168  P.  673. 

®=94t9  (Idaho)  Where  motion  for  nonsuit  on 
ground  that  plaintiff's  evidence  is  insnffldent 
to  warrant  aubmission  of  case  to  Jury  is  denied, 
and  evidence  is  thereafter  offered  by  defuidant, 
such  ruling  is  not  reviewable. — Paldier  t.  Ore- 
gon Short  Line  B.  Co..  169  P.  298. 

TROVER  AND  CONVERSION. 

See  Chattel  Mortgages.  «=»168. 

I.  ACTS  OONSTiT  UTiHO  OOITVER- 
8ION   AKD  LIABILITT 
THEMBFOR. 

«»|  (N.M.)  To  constitute  a  "conversion"  of 
personal  property,  there  must  be  some  repudia- 
tion of  the  owner's  right,  or  some  exercise  of 
dominion  over  it  inconsistent  with  such  right, 
or  some  act  done  which  has  the  effect  of  de- 
stroying or  f hanging  ito  character.— Boss  v. 
Lewis,  169  P.  468. 


n.  AoxronL 

(B)  JarladlctlM,  PmrtlM,  rreU; 

Pro«eedtttK«,  mmA  RmAIkk. 

(^34(3)  (Wash.)  Where  hoosehold  goods 
kept  for  use  and  not  for  sale,  have  been  wroag- 
fnily  converted,  it  is  not  necessary  to  aBeice 
that  such  goods  have  no  market  value  as  a  cno- 
ditioB  to  luht  to  introduce  proof  of  actual  ralDs. 
-KimbaH  t.  Betta,  109  P.  849. 

(C)  Bvidemee. 

4936  (Waah.)  In  acticm  for  conversion  <rf 
housebfud  goods  and  fumitore  kept  for  use  and 
not  for  sue,  the  good  or  bad  faith  of  defeod- 
ante  in  the  void  attachment  prooeaa  under  which 
they  were  sold  was  imjnaterial.— KirahaD  t. 
Bette.  160  P.  849. 

^=>39  (Wash.)  In  action  for  converrion  of 
household  goods  kept  for  use  and  not  for  «sle, 
evidence  as  to  original  cost  of  goods  when  pur- 
chased new  was  proper,  in  connection  with  evi- 
dence showing  extent  of  their  use  and  their  eoo- 
ditioD,  etc— Kimball  v.  Betts,  169  P.  849. 

(D)  DawavM. 

«=947  (Wash.)  Hqosehold  goods  and  furniture 
kept  for  use  and  not  for  sSe  have  no  market 
value,  and  the  measure  of  damages  for  their 
conversion  is  their  value  to  owner  bassd"  on  ac- 
tual money  loss,  taking  into  conrtderatiom  aU 
the  circumstances.— Kimball  t.  Betta^  169  P. 
849 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Aariciuaenta  tot  BoM&t  of  OredltKt;  Char* 
-ities. 

I.  ORXATIOK,  EXISTEKOB,  ARD  VA* 
TXDTIY. 
f  A)  BxpreaK  Travta. 

«=9|7,  18(3)  (KanJ  Where  oU  and  gas  lease 
IB  executed  to  one  of  several  lessees  for  benefit 
of  all,  neither  trustee  nor  any  purchriser  from 
him  with  notice  can  defeat  trust  because. not 
created  by  writing,  even  U  such  *W"ft,!!LJ*"5 
concerning  real  estate  witmn  Gen.  at.  l»lo,  I 
11674.— Aaron  v.  Rothrock.  169  P.  1161. 
^25(1)  (Cal.)  A  writing  between  plaintiff 
and  defendant,  on  one  band,  and  a  third  per- 
son, on  the  other  hand,  by  which  the  tlurd  per- 
son agreed  to  assist  in  securing  options  on 
property  and  plaintiff  and  defendant  agreed  to 
pay  bim  certam  amounts  therefor,  did  not  con- 
stitute an  "express  trust"  witlmtae  m«BiJing 
of  Civ.  Code,  {  882.- Ware  T,  Qmglaj,  lfl»  P- 
877 

(B)  BeaaltlMV  Traata. 

e=>65%  (Cal.)  A  writit^  between  plaintiff  and 

defendant,  on  one  hand,  and  a  third  person,  on 
the  other  hand,  by  which  the  third  person 
agreed  to  assist  in  securing  options  <»i  prop- 
erty and  plaintiff  and  defendant  agreed  to  pay 
certain  amounts  therefor,  coupled  with  psy- 
ment  of  money  by  plsintiff  and  takinf  of  title 
by  defendant,  did  not  create  a  resnlting  trast 
within  Civ.  Code.  5  85.1,  in  view  of  section  1038. 
—War©  V.  Quigley,  169  P.  377. 

(O)  OonatTBotlve  Trnata. 

«=»IIO  (Utah)  To  establish  trust  in  money  re- 
ceived by  H.  from  K.  as  part  of  that  stolen  by 
K.  from  plaintiff,  particular  pieces  of  money 
need  not  be  identified,  but  it  is  enough  tha^ 
among  those  taken  by  K.,  there  is  enough  of 
each  kind  to  make  up  those  received  by  H- 
from  K."Sehramm-Johnson  Drugs  v.  Kieeb, 
169  P.  161. 

IV.  MANAOEKEirT  AHD  DI8P08AI. 
OF  TRUST  PROPERTY. 

^203  (Kan.)  Where  an  oil  and  gas  lease  is 
executed  to  a  member  of  a  group  of  buyers,  who 
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tak«B  title  for  the  boiefit  of  «n,  purhMMr  from 

troBtee  with  notice  o(  the  trust  acqolres  no 
beneficial  title  against  actual  owners.— Aaron  t. 
Rothrock,  169  P.  1161. 

«=>237  (Kan.)  Where  trustee  under  oil  and 
gas  lease  sella  the  lease,  a  beneficial  owner, 
who  with  knowledge  elected  to  look  to  trustee 
for  a  share  of  purchase  price,  ratified  the  sale, 
and  could  not  claim  title  to  lease  as  against 
purchaser.— Aaron  t.  Rothrock,  169  P.  1161. 

TURNTABLE  CASES. 

See  Negligence.  «s>39. 

TYPEWRITING. 

See  Evidence,  ^=3511. 

UNDISCLOSED  AGENCY. 

See  Prindpal  and  Agent,  ^149. 

UNIFORMITY. 

See  Taxation,  ^»44. 

UNITED  STATES. 

See  Bankruptcy,  «s»165 :  Courts.  «=»397 ;  In- 
dians;  Public  Lands,  «s>40-136. 

UNLAWFUL  DETAINER. 

See  Forcible  Bntry  and  Detainer. 

USAGES. 

See  OoBtnns  and  Usages. 

USURY, 

I.  USURIOUS  0OKTBACT8  AND 
TBANSAOTIOlfS. 

(A)  Natare  and  VMidily. 

^=>69  (Okl.)  Where  lender  does  not  charge  or 
receive  any  more  Uian  legal  interest,  fact  that 
money  is  used  to  pay  usurious  debts  from  bor- 
rower to  third  person  does  not  make  the  loan 
usurious  under  Rev.  Laws  1910.  |  1005,  though 
lender  then  knew  the  intended  nse  of  loan.— 
King  V.  Lane,  168  P.  901. 

(B)  RiKhta  and  Remttdlni  of  Pavtlea. 

(Utah)  Under  Comp.  Laws  1907,  IS 
1241x2  and  1241x8,  one  pl«d|^ng  property  to 
secure  usurious  loan  after  paying  more  than 
the  amount  borrowed  held  to  have  a  right  of 
action  to  recover  the  property  pledged.— -Con- 
ner T.  Smith,  160  P.  iSS. 

«s>)09  (Utah)  Action  nnder  Comp.  Laws  1907, 
{  1241x8,  to  recover  property  pledged  to  secure 
usurious  loan  if  subject  to  limitation  is  gov- 
erned by  general  statute  of  limitations,  and  not 
by  secaon  1241x2.— Conner  v.  Smith,  160  P. 
158. 

(C)  RttfU*  and  Hemedlee  of  Tkird  Fe>> 


«s»l32  (Or.)  Usury  in  notes  secured  hf  mort- 
gage cannot,  to  extent  of  principal  avail  subse- 
quent judgment  creditor  of  mortgagor,  under 
L.  O.  L.  §  6030,  making  debt  without  interest 
payable  to  state  for  school  fund. — Hrayton  v. 
I^wbaugh  v.  Monarch  Lumber  Co.,  169  P.  528. 

H.  PENAIiTIES  AND  FOBFEZTUBES. 

4t=3l45  (Or.)  The  suit  in  which  nnder  L.  O.  L. 
S  6030,  it  can  be  determined  that  mortgage 
notes  are  usurious,  and  the  principal  payable 
to  the  state  for  the  school  fund,  is  one  on  the 
mortgage  or  notes.— Brayton  &  T^vban^  t. 
Monarch  Lomber  Co.,  169  P.  528. 


VACATION. 

See  Judgment,  «b143,  865-869;  Hnnidpal 
Gorporationa,  4=9657. 

VALUE. 

See  Evidence,  ^113. 

VARIANCE. 

See  Indictment  and  Information,  4=»122. 

VENDOR  AND  PURCHASER. 

See  Action,  ^9»46;  Ehccbange  ol  Property; 
Frauds.  Statute  of.  «=356,  63;  Fraudulent 
Conveyances.  4=3>197;  (iuardian  and  Ward. 
«=»108;  Homestead,  «=»96,  128;  Husband 
and  Wife,  «=»267;  Us  Pendens,  «s>24,  26; 
Mor^ges.  ^276;  Pleading,  «=»1^;  Sales; 
Specific  Performance;  Taxation,  ^»734- 
773. 

I.  BBQUMITBg  AND  VAXXDTTT  OF 
COVTBAOT. 

^=>f7  (Wash.)  A  written  offer  to  purchase  land 
and  to  Rive  a  mortgage  for  a  certain  part  of 
the  purchase  price  is  a  binding  and  enforceable 
contract  on  its  acceptance. — Bdwards  t.  Thomp- 
son, 160  P.  327. 

n.  CONBTBUOTXON  AND  OFEBATION 
OF  CONTBACT. 

4»57  (Nev.)  Option  contract  must  so  describe 

property  that  it  can  be  identified  from  instru- 
ment itself,  although  parol  evidence  is  admis- 
sible to  show  descrwtion'ii  application.— De 
Bemer  t.  Anderson,  160  P.  737. 

m.  MOMFTOATION  OB  BBSOIBSION 
OF  OONTBAOT.  \ 

(C)  Rescission   br  Pnrobaser. 

<8=s>M3  (Wash.)  Vendees  of  so-called  20-acre 
tract  to  whom  tme  boundaries  were  pointed  ontt 
Tield  not  entitled  to  rescind  because  tract  con- 
tained slightly  less  than  16  acres. — Hegberg  v. 
Tripp.  169  P.  822. 

3l2l  (Utah)  Defendant  effectually  sarren- 
dered  his  Interest  under  a  contract  for  pnr- 
diase  of  land,  where,  being  in  default,  he  got 
plaintiff  to  agree  to  take  it  off  his  hands,  and 
reported  this  to  the  vendor  and  got  it  to  is- 
sue a  new  contract  to  plaintiff. — Budge  v.  Bar- 
ron. 109  P.  746. 

TV.  fEBFOBMANCE  OF  CONTBAOT. 

(B)  Conveynncc. 

€=>I48  (Kan.)  On  tender  of  quitclaim  deed  on 
condition  that  it  be  accepted  in  satisfaction  of 
bond  to  quiet  title,  which  condition  had  no  prop* 
er  place  in  tender,  yet  as  deed  quieted  title  to 
all  land  which  plaintiff  could  rigbtfully  claim, 
it  did  not  make  tender  vcrid. — Snoograss  y.  Snod- 
graas,  168  P.  1147. 

(D)  Pnyment  of  Ptmhmae  Honey. 

^=)176  (Idaho)  Where  land  ia  sold  by  the  acre 
or  spccinc  quantity  and  the  acreage  Is  the  es- 
sence of  contract,  purchaser  is  entitled  to  an 
abatement  of  price  for  a  deficiency  in  quantity 
represented  to  be  eold. — Lies  v.  Mulhall,  169  P. 
1105,  1166 

Where  quantity  or  number  of  acres  specified 
in  contract  of  aale  is  of  essence  of  contrnot, 
purchaser  is  entitled  to  an  abatement  of  pur- 
chase price  for  deficiency  in  quantity  represent- 
ed to  be  aold,  regardless  of  whether  vendor 
knowin^y  misrepresented  number  of  acres.—^d. 
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V.  BIGHTS  Am  UABXXJTZE8  OF 
PARTIES. 
(C)  Bona  Ptde  Pareknaen. 

4=>220  (OkL)  Where  an  instntmeDt  clothing 
another  with  tbe  ioilicia  of  riU«  to  real  estate 
i»  ufied  by  htm,  the  equities  of  ianocent  pur- 
chasera  are  protected. — Noe  t.  Smith,  ltj0  P. 
11  OS. 

€=>23l(l)  (Okl.)  Where  a  purchaBcr  in  ^ood 
faith  and  without  notice  baa  changed  his  position 
for  the  Worse,  he  is  a  purchaser  for  Tofue,  and 
is  entitled  to  the  protection  of  the  recording 
acta— Xoe  v.  Smith,  1«!>  P.  1108. 
^»237  (Okl.)  A  complete  wtisfaction  of  a 
pre-existing  debt  to  a  partnership  ia  a  valuable 
cuDsideration  for  conveyance  of  realty  to  mem- 
ber of  firm,  uH  tbe  proportion  of  the  sum  credit- 
ed on  the  account  owned  by  other  memben*  in 
cast  on  the  grnntee.— Xoe  v.  Smith.  16U  P.  1108. 
®SE>239ilO  (Waxh.)  Where  mistake  in  acknowl- 
edging payment  of  part  of  price  was  that  of 
vendor,  Ar/t/,  reformation  would  not  be  granted 
aguinst  vendue's  bona  fide  as^gneea. — ^Morris  v. 
lliUman  Inv.  Co.,  lOS  P.  837. 

TI.  BEIODIBS  OF  VEMDOB. 

(B)  AetloD*  for  pBvehaM  Mon«r. 

<=»3I4(1>  (CaLApp.)  In  action  to  recover  in- 
termediate installment  or  sale  of  realty  by 
plaintiff  to  defendant,  complaint  setting  forth 
contract  and  ohowing  ^J,(XH>  and  interest  was 
due  on  it  prior  to  action,  and  that  same  was 
unpaid,  was  eutflcient  to  constitute  cause  of  ac- 
tion, though  not  ailing  tender  at  deed.— Al- 
mond City  Land  &  lievelopment  Co.  t.  Pattw- 
son,  lti9  P.  258. 

VH.  REMEDIES  OF  PUBGHABEK. 

(A)  Recovery  of  PnrcliaNe  Motivy  I'tilil. 

9=9339  (Kan.)  Where  grantee  has  good  defense 
tu  un  action  for  balance  due  on  price  based 
upon  gnintur's  fraud  and  misrepreseutution,  and 
rescinds  contract  of  purchase,  no  formal  offer 
to  recouvey  property  w  reyuired.— llarbor  .Busi- 
ueas  Blocks  Co.  v.  Uregory,  lUU  P  lUl. 

«S934I<2)  <Cal.)  It  ts  sufficient  if  purcbaser. 
seeking,  after  vondor>  breach,  to  recovtr  pay- 
ments made  by  him,  allctce»  otter  to  perform  by 
Ijaying  balance  of  purchase  money,  demand  for 
deed,  and  refusal  by  vendor  to  accept  and  exe- 
cute decd.^Lynn  v.  l£nob  liiU  Improvement  Co., 
im  P.  1009. 

(B)  A«Clou  for  Braaoh  of  Contrast. 

<£=»349  <Cal.)  Under  Civ.  Code,  I  S.'W6,  pur- 
chaser's complaint,  alleging  only  tnat  land  had 

incrt-ased  in  value  $1M>  since  breach,  time  of 
which  was  not  alIc{;od,  held  intiulhcieut  to  en- 
title purchaser  to  judgnient  for  itlk-ged  increase. 
—Lynn  v.  Kuob  Hill  Improvement  Co.,  ICQ  P. 
10(K). 

Under  Civ.  Code,  |  3306,  in  purchaser's  action 
for  breach  of  contract  to  convey,  to  entitle  him 
to  expenscn  in  preparing  to  enter,  complaint 
must  allegrc  they  were  properly  made—Id. 
9=»350  (Kan.)  In  suit  on  bond  to  qniet  title 
under  which  obligor  had  tendered  quitclaim 
deed,  held,  that  sustaining  of  demurrer  to  plain- 
lift's  evidence  was  not  error.— Snodgrast  v. 
SnodgraSB,  lUti  P.  1147. 

VENUE. 

See  Appeal  and  Error,  <=>912 ;  Insarance,  4=3 
018. 

I.  NATURE  OR  SUBJECT  OF  AOTIOK. 

«s»l4  iCal.)  Code  Civ.  Proc.  §  395,  docs  not 
give  a  person  against  whom  an  alleged  libel  is 

gublisbed  in  a  new«i>aper  the  right  to  maintain 
is  action  in  any  county  wherein  the  newspaper 
circulatet.— Graham  r.  Mizon.  160  P.  1003. 
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n.  BOmCIIiE  OR  BSUBBKIB  OF 
FABTIBB. 

e=>2l  (CaLApp.)  Under  Code  Civ.  Proc.  |  395, 
defendants  had  right  to  have  case  tried  in  coun- 
ty of  their  residence,  sobject  to  right  giwa 
either  party,  by  section  397,  to  bare  place  of 
trial  changed  if  an  impartial  trial  cannot  be 
bad  in  coon^. — J.  X.  Case  Tbreshins  Ma^ 
Co.  T.  Copren  Bros..  160  P.  443. 

m.  OHABOE  OF  VEBITE  OR  VLACB 
OF  TRI  ATfc 

«=»50  (CaLApp.)  It  ia  mot  reasonaUe  ecmdo- 
aion  that  fair  trial  cannot  be  had  by  plaintiff 
foreign  corporation  in  defendants*  coun^.  fmaft 
facts  that  plaintiff  is  unarquamted  in  countj- 
sparsely  settled,  that  defendant  has  nerved 
as  assessor,  and  that  defendants  are  widely  and 
favorably  known. — J.  I.  Case  TbrcshinK  Mach. 
Co.  V.  Copren  Bros.,  1«9  P.  443. 

That  jury  on  first  trial  hesitated  to  render 
verdict  for  plaintiff,  as  directed,  furnished  0'» 
gronnd  to  assume  plaintiff  foreign  corporation 
could  not  have  impartial  trial  as  against  lodi- 
viduats  widely  known  and  in&nential  in  coun- 
ty.—Id. 

€=972  (CaLApp.)  Borden  wb*  on  idaintiff.  nov. 
ing  to  change  place  of  trial  from  county  «>f 
defendants'  residence  to  anotber.  to  oBtaUixh 
that  a  fair  trial  conid  not  b«  had  In  sneb  eoan- 
ty.— J.  I.  Case  Tbreahing  Mach.  Co.  t.  Copren 
ihoa.,  169  P.  443. 

VERDICT. 

See  Appeal  and  Eftw.  «e>^.  1001-1004: 
New  Trial.  «=9S»,  70,  73,  143;  Trial,  «s» 
31B-W,  374. 

VERIFICATION. 

See  Pleading,  «s>280,  422. 

VIEW. 

See  Railroads,  €»328. 

VINDICTIVE  DAMAGES. 

See  Damages,  «=:»87,  91. 

VITAL  STATISTICS  ACT. 

See  Criminal  Law,  «=»406. 

VOTERS. 

See  Elections. 

WAIVER. 

See  Appeal  and  Error,  fisslOTS;  Appearance; 
Contracts,  «»805;  Estoppel:  Exemptions: 
Fraudulent  Conveyances,  ^=^'235  ;  Indictment 
and  Information,  ^s»19(t ;  Insuranie. 
388,  755;  Judgment,  ^9746:  jHr>'.  ^sb2>: 
Landlord  and  Tenant,  4=9ll^:  Mechani«-s* 
Liens,  ^206;  Pleading,  ^=>406,  422;  WiCr 
nesses,  ^»219. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

«=»34^4)  (Cal.)  Defendant  warehouseman's 
advertisements  regarding  its  fireproof  building 
held  properly  admitted  in  action  for  burning 
of  goods,  where  advertisement  raised  inference 
that  warehouse  belonged  to  defendant,  and  no 
motion  to  strike  waa  made  after  contrary  evi- 
dence was  introduced.- Ijftux  t.  Bekins  Van  A 
Storage  Co.,  169  P.  1012. 

<3=>34  (tl)  (Cal.)  Evidence  that  defendant 
warehouseman  advertised  and  represented  ita 
storage  facilities  to  be  fireproof,  that  plaintHT 
relied  thereon,  tiiat  goods  were  burned,  etc.* 
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held  to  nutaln  denbil  ot  ninuuit.— Lanz  t.  Be- 
iina  Van  &  Storage  Co.,  169  P.  1012. 

WARRANT. 

See  Scboolfl  and  School  Districts,  «sa»85. 

WARRANTY. 

See  Fraad.  «b9U;   Sales,  «»120,  287. 

WASTE. 

(Or.)  A  suit  in  equity  will  lie  to  re- 
strain waste.— Barnes  v.  Bach,  169  P.  S12. 

WATERED  STOCK. 

See  Corporations,  4=999. 

WATERS  AND  WATER  COURSES. 

Hee  Boundaries.  4s»14 ;  Drains,        ;  ladiana, 

10. 

I.  APPBOPRIATIOK  OF  BIOSCTB  XV 
PUBLIC  IiANDS. 

^=>3  (Or.)  State  has  jurisdiction  over  nonnavi- 

fable  waters  within  its  boundaries.— BytirB  v. 
V'a-wa-ne,  169  P.  121. 

n.  IfATURAX  WATER  OOUMES. 
(B)  Bed  ud  Buka  Mreua. 

^=»89  (Cal.)  The  "wash"  of  a  stream  is  that 
part  of  its  cone,  formed  where  a  mountain 
stream  debouches  onto  the  level  lands,  which 
baa  remained  d^rt.— Haack  v.  San  Fernando 
Mission  Land  Co.,  169  P.  1021. 

Call  of  deed,  "Center  line  of  said  P.  creek 
or  wash,"  is  for  center  line  of  creek  channel 
where  creek  had  a  defined  channel,  or  if  it  did 
not  exist,  for  center  line  of  wash. — Id. 

VH.  COMTETAlfOEfi  AND  OOK- 
TRACTS, 

^156(8)  (Cal.)  Where  servitude  imposed  on 
defendant's  land  by  crant  was  for  carrying  of 
water  only  for  lot  No.  5,  right  to  have  ditch 
conveying  water  enlarged  would  arise  only  when 
more  water  was  needed  for  lot  No.  5,  in  view 
of  Civ.  Code,  i  80«.— C.  P.  Lott  Land  Co.  v. 
Hcgan.  169  P.  1035. 

Increasing  capacity  of  ditch  would  be  within 
purview  of  grant  giving  right  to  transport  over 
defendant's  land  such  water  as  might  be  neces' 
aary  for  use  on  lot  specified. — Id. 
«»I56(8)  (Or.)  Act  Cong.  March  3,  1885,  con- 
sidered with  Indian  treaty  of  June  9,  1S55, 
ratified  March  S,  18S9,  and  permit  of  Indian 
ajcent  in  1870  to  divert  water  from  Umatilla 
river,  held  to  confirm  or  grant  existing  right  to 
water  to  grantee's  successor^Byers  v.  Wa-wa- 
ne,  169  P.  12L 

Vm.  ARTIFICIAr  PONDS,  BB8EB- 
VOms,  AND  CHANNELS,  DAMS, 
AND  FLOW  AGE. 

€=3)63  (Wash.)  Rem.  Code  1915,  g  6828,  au- 
thorizing state  land  commiBBioners  to  grant  right 
to  Hood  state  lands  for  power  purposes,  irriga- 
tion, milling,  or  other  public  use,  docs  not  fo- 
late Const,  art.  1,  §  16,  making  question  of  pub- 
lic use  a  judidal  question,  since  such  provision 
is  inapplicable  to  state's  disposal  of  ita  own 
landa.— Ntate  v.  Superior  Court  for  Mason  Coun- 
ty, 169  P.  994. 

IX.  PUBLIC  WATER  SITPPLT, 
(A)  UomcMtlo  and  Mnnlclpal  Piiri>»i>«s. 

«s9l82  (Cal.)  St.  1911.  p.  1^.  as  amended  by 
Ht,  1911  (Ex.  Sees.)  p.  92,  empowering  the  peo* 
pie  of  several  munlcipalitieB  of  a  county,  with 

<ir  without  unincorporated  territory,  to  organ- 
ize a  municipitl  water  district,  held  not  to  con- 


travene Const,  art.  11,  S  19<  empowering  any' 
municipality  to  establish  and  maintain  public 
waterworks.— Hensbaw  v.  Foster,  169  P.  S2. 

St  1011,  p.  1290.  as  amended  by  St.  1911  (Ex. 
Sess.)  p.  92,  authorizing  the  people  of  several 
municipalities  of  a  county  to  form  a  municipal 
water  district  whose  directors  may  tax  for  ita 
purposes,  held  not  invalid. — Id. 
^=s>203(15)  (Wash.)  Party  suing  to  recover 
overpayment  fur  water,  if  entitled  co  allow- 
ance for  waste,  held  to  have  the  burden  of 
showing  an  excess  charge  aud  the  amouut  of 
such  excess. — ^Morck  v.  City  of  Aberdeen.  109 
P.  466. 


See  Highways, 


WAYS. 

WILLS. 


See  Appeal  and  Error.  €=»151;  Charities; 
Clerks  of  Courts,  ®=966;  Descent  and  Dis- 
tribution ;  Executors  and  Administrators; 
Taxation,  «=9861-900;  WiUs,  ^10. 

I.  NATURE  AND  EXTENT  OF  TESTA- 
MENTARY POWER. 

«s)IO  (Cal.)  Since  under  Civ.  Code,  S  1275.  a 
testamentary  diapoeltion  may  be  made  only  to 
any  person  capable  by  law  of  taking,  a  gift  by 
will  to  one  who  is  dead  at  the  date  of  the  mak- 
ing of  the  will  is  void.— In  re  Matthews'  Es- 
Ute,  169  P.  233. 

iv.  bbquxbitbs  ahd  taiaditt. 

(G)  Rcvoostlon  «b4  Revival. 

^=*>202  (CaL)  Where  testatrix  bequeathed  mon- 
ey to  a  daughter,  who  predeceased  her,  and  aft- 
er the  daughter's  decease  made  a  codicil  reaf- 
firming the  will,  Civ.  Code,  §  1310,  did  not  have 
the  effect  of  making  an  immediate  substitution 
of  the  legatee's  only  child  operative  during  the 
life  of  testatrix,  since  such  statute  relates  to  the 
time  of  the  death  of  testatrix,  and  not  to  that  of 
the  death  of  the  legatee,  and  hence  the  republi- 
cation was  not  in  cflfect  the  making  of  a  legacy 
to  such  child  so  as  to  preclude  him  from  claim- 
ing as  a  pretermitted  heir  under  section  1307.— 
In  re  Matthews'  Estate,  169  P.  233. 

V.  JPBOBAVE,  ESTABUSmiXNT, 
AND  ANNULMENT. 

4^300  (Cel.)  Evidence  held  to  sustain  decree 
that  a  nephew  was  the  sole  heir  of  testatrix, 
who  devised  all  her  property  to  her  family. — 
In  re  Alarshall's  Estate,  169  P.  GT2. 

(D  H«avlBK  or  Trial. 

<ff=3334  (Okl.)  Findings  of  fact  and  conclusions 
of  law  made  in  a  will  contest  held  too  general 
to  meet  requirements  of  R.  L.  1910,  {  5017.— 
Coleman  v.  James,  169  P.  1064. 

(M)  Operation  aad  filtteot. 

4=»423  (Cal.)  The  probate  of  a  will  is  a  pro- 
ceeding in  rem,  binding  on  all  persons  interest- 
ed, who,  being  constructively  notified  to  ap- 
pear at  the  probate,  might  Imve  come  in,  and 
who,  bad  they  come  in,  would  have  been  heard 
for  or  Hgaiuat  the  will.— In  re  Allen's  Estate, 
169  P.  364. 

^=9427  (Cal.)  A  party  interested  in  a  will  who 
had  legal  notice  of  contest  on  the  ground  of 
unsoundness  of  mind  is  bound  by  a  decree  ad- 
mitting the  will  to  probate,  and  caunot  later 
contest  the  will  nn  that  ground. — In  re  Allen's 
Estate,  169  P.  364. 

VI.  OONaTBUGTIOR. 

rA.)  General  Rale*. 

^=3439  (Colo.)  Will  is  to  be  construed  with  due 

regard  to  ita  directions  and  the  testator's  intent 
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and  meaning  deriTed  therefrom,  and  given  ef- 
fect if  not  contrary  to  law  or  jmblic  policy. — 
Hagffin  T.  lotematioiial  Trust  Co..  169  P.  13S. 
4=»487(3)  (Kan.)  In  action  involviDg  the  con- 
struction of  a  will,  statements  by  testatrix  to 
the  scrivener  that  she  wanted  each  of  devisees 
over  to  share  equally  with  the  others  was  prop- 
erly explu(ied.— Neil  v.  Stuart,  169  P.  IISS. 

(B)  Dealffnntlon    of  Devlaee«,   and  Leva- 
tecM  itna  Tbelr  ReapcctlTfl  Shnrea. 

^=»50l  (Cat.)  Where  testatrix  devised  all  her 
property  "to  my  own  family  who  I  think  are 
all  in  Mexico,"  the  husband's  heirs,  who_  were 
not  in  Mexico,  were  not  entitled  to  participate : 
Civ.  Code,  g  1334,  oa  to  constructioii  of  the 
word  "family,"  and  section  1386,  subd.  8,  as 
to  intestate  community  property,  having  no  ap- 
plication.—In  re  Marshall's  Estate,  169  P.  672. 
^s>53l(4)  (Kan.)  Under  a  will  devising  prop- 
erty to  a  husband  for  life  and  over  for  sale  and 
division  among  testatrix's  brothers'  and  sisters' 
children  and  three  others  equally,  the  last  three 
took  equally  with  each  of  the  nephews  and 
nieces  per  capita.— Neil  v.  Stuart,  IVO  P.  1138. 

(F)  Vested  mr  Oomtintt^nt  Bstatn  «nd  In- 
lereatK. 

®=>634(7)  (Kan.)  Where  testator  bequeaths 
Ufe  estate  in  bis  property  to  his  widow  and 
undivided  remainder  to  his  sons,  they  acquire 
a  vested  remainder  and  may  sell  ana  dispose 
of  their  undivided  interests,  sabject  to  widow's 
life  eatate.— Stevenaon  t.  SteveiUKHi,  169  P. 
551!. 

€=9634(9)  (Kan.)  Where  life  tenancy  and  re- 
mainders are  devised  by  will,  and  remainder- 
men are  in  esse  definitely  ascertained,  and 
nothing  but  their  death  during  life  tenancy  can 
defeat  their  title,  they  take  a  vested  remain- 
der.—Stevenson  V.  Stevenson,  109  P.  552. 
^634(16)  (Kan.)  Where  testator  beqaeaths' 
life  estate  to  n-idow  and  undivided  remainder 
to  his  sons,  subsequent  provision  that  if  any 
son  died  during  life  estate  his  share  should 
go  to  bis  descendants  did  not  imply  that  sons 
might  not  absolutely  dispose  of  undivided  in- 
terests vested  by  vlIl.-^tevenaon  t.  Steven- 
BOD,  169  P.  552. 

(G)  CoHdltloBs  sBd  Itostvietloiis. 

€=>665  (Cal.)  One  who  applied  In  Michigan  for 
letters  of  administration  on  ground  that  de- 
ceased died  intestate,  but  that  there  was  an 
instrument  in  a  probate  court  in  California, 
eUeged  to  be  a  will,  and  later  objected  to  ju- 
risdiction of  the  CaUfomla  court,  but  alleged 
such  opposition  was  not  a  contebt  or  an  at- 
tempt to  contest,  did  not  forfeit  her  rights  un- 
der the  will,  which  provided  that  the  rights  of 
any  one  contesting  or  attemptinc  to  contest 
ahonld  be  forfeited.— In  re  HilVa  Estate,  169  P. 
371. 

WITNESSES. 

See  Appeal  and  Brror,  4=»9M;  GontiDuance, 
«=922 ;  Criminal  Uw,  «s>489,  507-511,  705, 
757,1187;  Evidence. 

n.  OOMPETENCT. 

(A)  c:«v«cltr  ud  HBBlldeatloBs  m  Gem- 
eral> 

«=»37(3>  (Utah)  That  witness  is  not  absolutely 
certain  defendant  was  the  person  with  whom  be 
bad  conversation  does  not  warrant  exclusion 
of  bis  testimony  in  respect  thereto,  but  merely 

Soes  to  ita  weight — Schramm-Johnson  Drugs  v. 
aech,  109  P.  161. 
«=»37(4)  (CaLApp.)  Testimony  as  to  deceased's 
bad  reputation  for  peace  and  quietude  held 
properly  excluded,  where  it  was  not  based  on 
what  community  generally  had  said,  hut  on 

Sersonal  observation  on  particular  occasions. — 
larks  V.  Reissinger,  169  P.  24H. 
^59  (CaL)  Under  Code  Cir.  Proc  |  1881, 
subd.  1,  and  Civ.  Code,  1 158,  wife.  In  action  be- 
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tween  her  and  husband's  executor,  k«M  compe- 
tent to  testify  to  husband's  declarations  con- 
cerning delivery  of  notes  and  certificates  of 
stock  pledged  for  their  payment — Savinn  Union 
Bank  &  Trust  Co.  v.  Crowley,  169  P.  67. 

(C)  Testimony  ot  Parties  or  Persoaa  la- 

terested,  ter  «r  ftsalut  Bepreaewta- 
UvcM.  SnrvlTora,  or  SaeceMora  in  Ti- 
tle or  Imteroat  of  Potbomb  Doeouod 

or  In  com  Detent. 

$=s>l33  (Cal.)  In  action  bv  stockholder's  execu- 
tor for  dividends,  in  whioi  stockholder's  widow 
was  Bubstitated  as  defendant  and  claimed  divi- 
dends under  a  pledge  of  the  stock,  the  widow 
h«*ld  not  incompetent  as  a  witness,  under  Code 
Civ.  Proc.  i  1880,  eubd.  3.— Savings  Union  Bank 
&  Trust  Co.  V.  Crowley,  169  P.  67. 
*=sl59(2)  (Cal.App.)  In  action  for  balance 
due  on  note,  it  was  proper  on  cross-examination 
to  ask  plaintiff  from  whom  he  received  cheok 
claimed  to  have  been  made  to  plaintiff  for  the 
payee,  since  deceased,  in  part  paj'ment,  alUiouch 
such  check  was  made  prior  to  time  when  pluin- 
tiff  became  owner  of  note. — Bailey  Moshier, 
169  P.  913. 

^»  159(18)  (CaLApp.)  Defendant  in  action  on 
note  by  one  claiming  under  the  deceased  payee 
could  say  when  he  made  payment  on  note,  such 
testimony  not  being  objectionable  within 
Code  Civ.  Proc.  1 1880,  subd.  3.  as  to  testimony 
of  partieo  claiming  against  decedent's  estates.— 
BaUey  v.  Moshier,  169  P.  913. 

(D)  COMfldealtnl  Relation*  nad  Vrlvtloicod 

Conmn  Bleat  loKo. 

«»20l(l)  (Cal.)  In  suit  by  attorney  for  serv- 
ices, attorney  who  employed  plaintiff  for  defend- 
ants could  testify  as  to  declarations  made  by 
defendants  concerning  employment  of  plaintiff. 
— Ilenshall  t.  Cobum,  169  P.  1014. 
4=:>209  (Idaho)  It  is  immaterial  to  application 
of  Rev.  Codes,  fi  596S,  subsec.  4,  forbidding  ex- 
amination of  pnysician  as  to  uformatioa  ao 
quired  in  attending  patient,  that  phj'sician  was 
hired  by  patient's  employer,  and  not  by  patient. 
— Bravman  t.  RDSflell  ft  Push  Lumber  Co.,  IBA 
P. 

®=>2II{1)  (Idaho)  Under  Rev.  Codes,  |  5958, 
aubsec.  4,  all  statements  by  patient  to  pfavBirian 
while  in  attendnnce  to  determine  patient's  con- 
dition are  privileged,  though  not  relating  to  ]>a- 
ticnt'o  treatment  or  determlnatton  of  bis  inju- 
ries.—Brayman  T.  Bnasell  &  Pugh  Lumber  Co., 
169  P.  9.S2. 

«=»2i9(5>  (Idaho)  A  patient  does  not  waive 
the  privilege  provided  by  Rev.  Codes.  |  59fi8, 
subsec.  4,  by  testifying  that  in  caring  for  hia  in- 
juries he  followed  physician's  advice.— Brayman 
V.  Russell  &  Pugh  Lumber  Co.,  169  P.  932. 

m.  EXAMIXATIOK. 
(A)  TalEtns  Teatlmony  la  Oeaeral. 

«s»24e(2)  (Cal.)  It  is  largely  within  the  dis- 
cretion of  the  trial  court  to  allow  leading  ques- 
tions.—Bruce  T.  Weatam  Pipe  &  Steel  Co..  169 
P.  660. 

«S9240(2)  (CaLApp.)  The  court  may  In  its 
discretion  allow  leading  question  to  be  address- 
ed to  a  witness,  but  the  privilege  should  nut  be 
arbitrarily  granted  to  one  side  and  denied  to 
the  other.— People  v.  Ah  Wing,  169  P.  402. 
9=3240  (2)  (Idaho)  Permission  to  counsel  for 
state  to  ask  leading  questions  of  witnesses,  asi<1e 
from  cases  provided  for  by  statute,  rests  largely 
In  trial  court's  diseietion.— State  Nolan,  160 
P.  296. 

«=9240(4)  (CaLApn.)  Questions  asked  defend- 
ant as  to  whether  be  hit  or  attempted  to  strike 
deceased  until  deceased  swnng  at  him.  and 
whether  he  or  deceased  made  the  first  hostile 
demonstrstion,  held  properly  excluded  aa  iead- 
ing.— Marks  v.  K^siinger,  169  P.  24S. 
4=>245  (Cal.)  Ib  action  against  wargiwnsciiian 
(or  burning  of  goods,  sustaining  objection  t» 
Question  whether  defendant's  employe  had  uy 
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«onT«nntioii  with  plalntfif  asneiiig  t»  foniiBh 
flreproof  storage  is  proper,  wber«  vitnen  previ- 
ously testified  that  he  nad  had  no  coDversation 
with  plaintiff.— Laox  t.  BeUna  Tan  ft  Storage 

Co.,  160  P.  1012. 

^3245  (Mont.)  Where  objectioos  are  sustained 
to  county  attome/s  questions  on  gronnd  that 
they  are  improper  in  form,  form  may  be  varied 
and  questions  repeated:  but,  when  objections 
are  sustained  on  ground  evidence  Is  inadmissi- 
ble, there  is  no  justification  for  repeating  them, 
-^tate  ▼.  Eanakaris,  169  P.  42. 
«=9248(2)  (Gal.App.)  Where  defendant  was 
asked  whether  first  time  be  shot  deceased  he 
intended  to  kill,  his  answer,  "I  was  protecting 
my  own  life ;  I  was  afraid,"  was  not  a  direct 
answer,  and  court  was  not  in  error  in  striking 
it  out  as  unresponsive.— People  v.  Ah  Wing, 
169  P.  402. 

«»255(7)  (Wash.)  Witness  is  not  entitled  to 
refresh  his  recollection  by  book  entries  without 
proof  that  he  knows  such  entries  to  be  correcL 
—City  of  Seattie  v.  Ekickson.  169  P.  985. 

Book  entries  may  be  used  oaly  for  stimulat- 
ing witness'  memory,  and  &ot  to  allow  him  to 
detail  intorniation  tiiereln  oi  which  he  has  no 
tectdlection.— Id. 

<B}  Ovow-euaiiB»tlon  naa  Il«-«x«atl««- 

tlOD. 

^268<1)  (Cal.)  Where  street  railway  con- 
tended plaintiff  attempted  to  bring  injuries  oa 
herself,  court  should  have  been  liberal  tn  al- 
lowing it  to  cross-examine  her  with  respect  to 
actions  during  hours  f<^owing  departure  from 
home  on  day  of  accident  before  acddent  it- 
sclf.— Tower  v.  Humboldt  Transit  Co.,  169  P. 
227. 

^9268(3)  (Cal.)  In  action  for  injuries  when 
street  car  attack  surrey  in  irtiich  i^aintiff  was 
riding  where  a  witness  said  that  another  had 
said  he  wonld  "bawl  defendant  out,"  It  was 
proper  on  cross- examinatioa  to  ask  whether 
the  other  had  said  he  would  toll  the  condition 
of  the  cars  and  in  that  manner  bawl  them  out. 
—Grossetti  T.  Sweaaey,  189  P.  687. 
4=»270(2)  (Wash.)  In  prosecution  for  having 
unlawful  possesion  of  intoxicating  liquors  at  % 
drug  store,  cross-examination  to  show  wbether 
he  noticed  a  certificate  of  registration  in  an* 
other's  name  at  the  drug  store  was  immaterial, 
having  nothing  to  do  with  the  charge.— State  v. 
BUlingsley,  169  P.  845. 

In  prosecution  for  having  unlawful  possession 
of  liquors,  cross-examination  as  to  whether  wit- 
ness bad  ever  heard  of  any  sales  of  liquor  at  the 
location  involved  was  immaterial.— Is. 
«=>275(6)  (Or.)  Plaintiff  held  entitled  to  con- 
siderable latitude  in  oross-examiniDg  defendant 
respecting  a  conversation  testified  to  by  de- 
fendimt,  though  of  little  relevancy.— Bichay  v. 
Bobertson.  169  P.  99. 

«=»287(1)  (Caa.App.)  In  view  of  Code  Civ. 
Proc.  §  2052.  witness'  explanation  on  redirect 
as'to  an  apparent  contradiction  between  bis 
testimony  and  his  testimony  at  the  preliniinary 
examinanon  held  proper.— People  v.  Ah  Wing, 
160  P.  402. 

<C)  Prtvtleare  of  Wltneps. 

«a>296  (Mont)  Questions  to  defendant  on 
cross-examination  having  no  other  object  than 
to  impeach  or  degrade  hlni  in  estimation  of  Jary 
are  forbidden  by  Rev.  Codes.  S  8024,  relating  to 
Impeschment,  and  section  8081,  relative  to  right 
of  witnesses  to  protection.— State  t.  Kanakans, 
160  P.  42. 

^304(4)  (Cal.App.)  Under  Pen.  Code,  |  1324, 
relative  to  requiring  one  to  testify  against  an- 
other, be  is  not  immune  from  prosecution  for 
the  same  offense,  where  this  testimony,  so  giv- 
en, did  not  incriminate  himself.— People  t.  Ga- 
vala.  169  P.  4a(». 
Pen.  Code,  |  1324,  proTldlng  Immunl^  for 


one  mpibttd  widiont  wandnc  to  testify  againat 
another  likt  ofCwder,  AeM  not  to  apply  where 
one  Is  called  on  preliminazT  hearing  of  another 
without  SQsplcion  that  he  was  Im^leated.— Id. 

IV.  oBBPiBiLmr,  mpEMSHmT, 

COXTBAOIOnOH.  AJfD  OOB- 
BOBOBATIOH. 
(Aj  la  Ctoaeaal. 

4==>330(3)  (Kan.)  In  an  action  for  malicious 
prosecution  and  false  Imprisonment,  defendanto 
were  entitled  to  cross-examine  the  plaintiff  as 
to  supposed  violation  of  prohibitory  law  In  or- 
der to  impair  his  credibility.- Terslna  v.  Liv- 
erpool &  London  &  Globe  Ins.  Co..  169  P.  559. 

(M)  OliAMQier  aad  CradMC  mt  WilnosB. 

4»337(1)  (OaI.App.)  In  prosecution  for  em- 
bezzlement, wherein  defendant  testified  that  he 
intended  to  steal  horse  and  rig  when  he  hired  It, 
which,  if  believed,  would  have  required  an  ac- 
quittal, it  was  proper  tor  prosecuting  attorney 
to  ^^eaeh  defendant.— People  t.  Bojorques,  l>i. 

(D)  Incunslstovt  ■tat«aB«nts  fey  Wttncaa. 

«S3>379(1)  (Kan.)  Credibility  of  witness  may 
be  Impeached  on  cross-examination  by  show- 
ing that  he  has  prevlonsly  made  statements  In- 
consistent with  or  contradictory  to  hfai  evi- 
dence given  OA  triaL— State  t.  IDng,  189  P. 
587. 

«=3379(7)  (Cal.)  Where  macbhiist,  In  action 
against  employer  for  injuries,  in  his  last 
amended  complaint  and  In  his  testimony  stated 
that  the  accloent  happened  in  a  manner  differ- 
ent from  that  alleged  in  his  previous  com- 
plaints, snob  prior  pleadings  were  admissible 
in  his  cross-examination  to  sbow  prior  incon- 
slBtoat  Btetements.— Scbuh  v.  B.  H.  Herron 
Co.,  169  P.  682. 

Where  one  filing  and  verifying  a  pleading 
subsequmtly  amended  Is  a  witness,  be  may, 
on  cross-examination,  be  questioned  concerahug 
the  portions  of  his  original  pleadings  which  are 
inconsistent  with  the  pleading  upon  which  trial 
is  had,  to  show  inconsistent  statemento.— Id. 

WOMEN.  ' 

See  Criminal  Law,  •s>925H- 

WOODS  AND  FORESTS. 

«B»8  (Or.)  Under  Act  of  Cong.  June  4,  1897, 
e.  2,  titie  to  land  within  forest  reservation 
reUnqulsfaed  as  basis  for  lieu  land  selections 
passes  when,  and  only  when,  the  deed  is  ac- 
cepted and  the  selection  approved  by  the  Gen- 
eral Land  Office.— Stete  v.  Hyde,  169  P.  757. 

Powers  of  attorney  authorising  selection  of 
lands  in  lieu  of  land  within  forest  reservation 
held  powers  with  an  interest  and  irrevocable 
durfaig  the  lifetime  of  the  grantors.— Id. 

WORDS  AND  PHRASES. 

"Abandonment."— German  State  Bank  of  Blk 
Cl^  V.  Ptaebek  (OkU  169  P.  1094. 

"Accidental  means.** — Kendall  v.  Travelers* 
Protective  Ass'n  of  America  (Or.)  109  P. 
761. 

"Accompttce."— Williams  v.  Stete   (Okl.  Or. 

App.)  169  P.  856. 
"Accruing."— Board  of  Com'rs  of  Lea  County  v. 

Board  of  Com'rs  of  Chaves  County  (N.  M.) 

169  P.  306. 

"Actionable  fraud."— Dieterie  v.  Harris  (OkL) 

169  P.  873. 

"Action  upon  contract.**— Pendry  v.  Br^nan 
(Idaho)  169  P.  174. 

"Adequate  consideration." — In  re  Felton's  Es- 
tate (Cal.)  169  P.  302. 

"Adverse  party."— De  Foe  I>e  Foe  (Or.)  169 
P.  128. 
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-Agent"— Ryan  t.  Walker  <Cal.  Apna  169  P. 

417;  aute  T.  Campben  iWsah.)  169  P.  9«& 
"AlteratioD."— Edward*  t.  ThompBOD  (Wash.) 

169  P.  327. 

"Any  part"— De  Bemer  v.  Anderson  (^ev.) 
109  P.  737. 

"AppearaDce."— Benaon  y.  Benaon  (CaL)  169 
P.  369. 

"Appoint."— Santa  Barbara  CiHinty  r.  Jaoaaeni 

(CaJ.)  169  P.  1Q26. 
"Appurtenance."— Glacken   t.   Andrew  (OkL) 

169  P.  1096. 
"AriainK  out  of  and  in  eonrae  of  employment;'— 

Bosgeia  T.  Indnitrial  Accident  CommiSBion 

(OaL)  169  P.  70;  Caeoalty  Co.  of  America  v. 

Industrial  Accident  CommisHion,  Id.  76;  San 

Bernardino  County  v.  Industrial  Acc.  Oom- 

mission  of  State  of  California  (Cal.  App.) 

169  P.  255;  Industrial  Commission  of  State 

of  Colorado  v.  Anderson  (Colo.)  168  P.  135. 
"AsscHsment"— Great   Northern   By.   Co.  y. 

Fiske  (Mont)  169  P.  44. 
"Assignment"— Guaranteed    SUte    Bank  of 

Durant  v.  DTarmett  (Okl.)  im  P.  639. 
"Asanmption  of  risk."— Schuh  t.  R  H.  Her- 

nm  Co.  (Cal.)  169  P.  682. 
"Attempt  to  wnteat."— Id   re  HiU's  BsUte 

(Cal.)  160  P.  871. 
"Attractive  nuisance."— Oiaimini  t.  Oampodonf- 

co  (Cal.)  169  P.  80. 
"Ausmentation  or  betterment  of  estate.  — Rua- 

seU  Bank  of  Nampa  (Idaho)  169  P.  180. 
'*Bank."--Wrathall  t.  MiUer  (Utah)   169  P. 

940. 

"liill  in  the  nature  of  biU  of  interpleader."- 

Guaranteed  State  Bank  of  Durant  t.  D'Xar- 

mett  (Okl.)  169  P.  639. 
"BiU  of  attainder."— P«op]e  t.  Caaa  Co.  (CaL 

App.)  160  P.  454.  _ 
"Boycott"— Ilall  v.  Johnson  (Or.)  169  P.  BIS. 
"Certain."— Union  Nat  Bank  v.  MayfleM  (Okl.) 

169  P.  626.  ^ 
"Chance."— Foley  T.  Honinng  (CaL  App.)  169 

P.  706. 

"Charge."— People  y.  Lepori  (CaL  App.)  169  P. 

602.  „ 
"Collateral  attack."— Moffer  y.  Jones  (Okl.)  169 

P.  653. 

"Common  carrier."— Associated  Pipe  Line  Co. 
T.  Railroad  CommiBsion  of  California  (Cal.) 
169  P.  62. 

"Condition  subsequent."— White    v.  Hendley 

(Cal.  App.)  168  P.  710. 
"Cktne."— Uaack  v.  San  Feniando  Mission  Land 

Co.  (Cal.)  168  P.  1021. 
"Confirmation."— Byera  v.  Wa-wa-ne  (Or.)  169 

P.  121. 

"Consideration."- Bowers  v.  Missouri  State  Life 
Ins.  Co.  (OkL)  169  P.  633;  Noe  y.  Sraitli. 
Id.  1108;  Brwra  v.  Brew  (Wash.)  169  P. 
992. 

"Conspiracy  to  injure  trade,  bueinpaa,  or  com- 
merce."--Hall  v.  Johnson  (Or.)  169  P.  615. 
"Contest"— In  re  Hill's  Estate  (Cal.)  169  P. 

"Continuing  offense."— State  v.  Maguire  (Idaho) 
169  P.  17B. 

"(Conversion."- BoBB  t.  Lewla  (N.  M.)  169  P. 

468. 

"Covenant  of  seisin."— Brown  t.  Carpenter 

(Waah.)  169  P.  331. 
"Deceit."— Hooker  v.  Wilson  (OkU  189  P.  1097. 
"Dedaion."— Eetley  &  Lyale  Siullillg  Oo.  V. 

Schreiber  (Kan.)  169  P.  222. 
''Delaying  or  hindering  creditors."— MeaUm  v. 

Ludwig  (Wash.)  169  P.  24. 
"Delivery."— Pierce  Arrow  Salea  Co,  t.  Irwin 

(Or.)   169  P.   129;    Walter  y.  Kresaman 

(Wyo.)  109  P.  3. 
"Deaertion."— Boheraon  v.  Boborson  (Nev.)  169 

P.  333. 

"Designate."— Santa  Barbara  County  v.  Jans- 
sens  (CaL)  169  P.  1025. 

"Direct  proceedings."— -Leslie  v.  Proctor  & 
(temUe  Mfg.  Co.  (Kan.)  1C»  F.  198. 


"Employe."— Oftjr  of  Im  Aacdei  t.  flttrte  Ija- 
dastrial  Aoc  ConimiaiioB  (OaL  Appt)  169 

P.  2«0. 

"Enacting  dause."— City  of  Aatoria  t.  Malow 

(Or.)  169  P.  749. 
"EquiUble  asalcniiient.''— Gnaiftnteed  Statt 

Bank  of  Darant  t.  IVTanintt  <OhL>  169  P. 

630. 

"EvicUon."— BlaGk  T.  Knight   (CaL)  160  P. 

382 

"Eieciition."- White  t.  Hendleji  (CaL  App.) 

169  P.  710.  ^ , 

"Existing  right/*— Byera  y.   Wa-wa-ne  (Or.) 

189  P.  12L  ^„ 
"Express  trust"— Ware  y.  (^nigley  (CaL)  169 

P.  377. 

"Failure  to  make  delivery."— Chicago,  R.  L  ft 

P.  By.  Co.  y.  McElreath  (OkL)  1&  P..^ 
"False  pretense."— State  v.  Pettviel  iWaah.) 

169  P.  977. 

"Fellow  servant." — Brayman  v.  BusseD  &  Pngh 

Lumber  Co.  (Idaho)  169  P.  932. 
"Filed."— Pendrey  v.  Brennan  (Idaho)  160  P. 

174. 

"Franchise."— Wella  Fargo  &  Co.  v.  Harring- 
ton (Mont)  169  P.  46l 

"Fraud."— Henry  v.  ColUer  (OkL)  169  P.  636; 
Dieterle  v.  Harris,  Id.  873. 

"Fraudulent  misrepresentation,''— Henry  t. 
CoUier  (OkL)  169  P.  636. 

"General  confectioner."— Shcan  v.  Weeks  (CaL) 
169  P.  231. 

"Grand  larceny."— People  v.  Lepori  (CaL  App.l 
169  P.  892. 

"Gratuity."— O'Dea  v.  Cook  (Cal.)  169  P.  366. 
"Greek  erosa."— Hunt  t.  OampbeU  (Aria.)  16U 
P.  689. 

"Handwriting."— Wolf  v.  GaU  (CaL)  169  P. 
1017. 

"Immediately."— McVitty  t.  Flentge  (CaL)  169 
P.  666. 

"Indictment"— aty  of  Aatoria  t.  UaloDc  (Or.) 

169  P.  749. 

"Injury  to  person."— Graham  y.  Mix  on  (CaL) 

169  P.  1008. 
"In  like  manner."— Ex  parte  Tamer  (Or.)  169 

P.  109. 

"Irregularity."- Northcatt  y.  King  (N.  M.)  169 
P.  473. 

"Judgment  roll."— Witt  v.  Beale  (Idaho)  169 

P.  182:  Talbot  v.  Mack  (Nev.)  168  P.  25. 
"Jurisdiction."— Moffer  v.  Jones  tOkl.)  169  P. 

652. 

"Jurisdiction   of  subject-matter."— Glacken  v. 

Andrew  (Okl.)  169  P.  1096. 
"Just  compensation."— Wyoming  By.  Co.  V. 

Leiter  (Wyo.)  169  P.  L  ^ 
'-Larceny.''— State  v.  Parsons  (N.  M.)  1(59  P. 

475.  _ 
"Latin  cross."— Hunt  v.  Campbell  (Arii.)  189 

P.  596. 

"Libelous  per  quod."— Talbot  v.  Mack  (Nev.) 

169  P.  25.  „ 
"Libelous  per  se."— ^bot  v.  Mack  (Nev.)  169 

P.  25. 

"Lien."— Goaranteed  State  Bank  of  Durant  v. 

D'Yarmett  (OkL)  169  P.  639.  _ 
"Like."— Ex  parte  TnrnerJOr.)  168  P.  109. 
"Little  indebted."— In  re  Binkel'a  Estate  (CaL) 

189  P.  70. 

"Location."— Mountain  Timber  Go.  v.  Lumber 

Ins.  Co.  of  New  York  (Waah.)  169  P.  691. 
'May."— Snelling  v.  National  Travelers'  Benefit 
Ass'n  (Kan.)  169  P.  1144. 

"Member  of  body."— State  v.  Sheldon  (Mont) 
169  P.  37. 

"Middleman."— Ryan  v.  Walker  ((3aL  App.)  169 
P.  417. 

"Mine."— Northern  Pac  TS^.  Qo.  Muaaelahell 

County  (Mont.)  169  P.  IS. 
"MiDing  partnership."— Harper  r.  Sloan  (CaL) 

189  P.  1043. 
"Mob."— Harvey  v.  City   of  Bonner  Springs 

(Kan.)  169  P.  563. 
"Mortgje."— Purdy  T.  Underwood  (Or.)  169 


Digitized  by  Google 


1291 


INDEX-DIOBBT 


"ModoD  for  jndgment  on  pleadings."— Scfauber 

V.  McDuffee  (OkL)  169  P.  642. 
"Negotiable."— Union  Nat  Bank  v.  Mayfield 

(Okl.)  169  P.  626. 
"New  matter."— I>etroit  Automatic  Scale  Co.  v. 

Taylor  (Okl.)  169  P.  908. 
"Newspaper  of  geDeial  drcnlation."— In  re 

Lefavor  (OaL  App.)  169  P.  412. 
"New  trial.*^— PowdKm  t.  StatA  (OU.)  169  P. 

1093. 

"Novation."— Byan  T.  Walker  (CtO.  App.)  169 

P.  417. 

"Nnisance."— People  v.  Caaa  Co.  fOal.  App.) 

169  P.  454 ;   Helms  t.  Eastern  KuuMU  Oil 

Co.  (Kan.)  169  P.  206. 
"Officer  de  facto."— State  T.  Nolan  (laabo)  169 

P.  295. 

"Open  court."— Gomee  t.  (Tlibarri  (N.  H.)  169 
P.  301. 

"Option."- Ware  v.  QnigU^  (Gal.]r  169  P.  877. 
"Order  affecting  jndgmeot  appealed  fr«n."— 

Smith  T.  Peterson  (Idabo)  16»  P.  290. 
"Overload."— Taibot  v.  Mack  (Nev.)  169  P.  25. 
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